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REX LEASING

RECORDATION RO.................. Filed 1428
9
JAN 24 1985 -2 =3 P January 22, 1985
INTERSTATE GOMMERCE COMMISSION E=-024R0952
Ne. .
, JAN!%4KM5
Ms. Mildred Lee 'Date
INTERSTATE COMMERCE COMMISSION ' / 449
12th Street & Constitution Avenue, N.W. Fee § #ZZL~____
Washington, D.C. 20423 : )
Room12303 ! ICC Washington, D.C.

Dear Ms. Lee:

Enclosed please find an original and two copies of the Lease

dated August 16, 1984 between Rex Leasing, Inc., 616 Palisade

Avenue, Englewood Cliffs, NJ 07632 (Lessor) and the Hillsdale

County Railway, Co., 50 Monroe Street, Hillsdale, MI 49242 (Lessee),
covering 15 covered hopper cars, car numbers HCRC 400 - 414 inclusive.

Enclosed is our check for $10. Please return our recorded copies.

Most eordially/jyours,
et /Awﬂ_,

ark A. Salitan
President

Thanking you for your cooperation.

. T
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Enclosures

Certified - RRR

R§XLEASING|NC AREXNORECOCorpery 616 Palisade Avenue  Englewood Cliffs, New Jersey 07632 {201 567-8300
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LEASE AGREEMENT  moscion 149 38 um
| JAN 24 1985 -2 23 PM

- INTERSTATE COMMERCE COMMISSION
THIS LEASE AGREEMENT, made as of this _ 1g day of
1984, between REX Leasing, INC., a New Jersey co:poratig§¥¥¥¥%——'
Palisade Avenue, Englewood Cliffs, N.J., as Agent for Car Owners
(hereinafter referred to as "Lessor” or "Rex"), and The Hillsdale
County Railway, Co., a Michigan Corporation = . {(the "Lessee”),
as Lessee. : :

RECITALS

Lessee desires to~1ea§e from REX as Lessor certain railroad cars
hereinafter specifically designated, all upon the rentals, terms and
conditions set forth in this Lease. . ,

AGREEMENT

It is Agreed:

1. Lease of Cars. REX agrees to lease to Lessee and Lessee
agrees to and does hereby lease from REX railroad cars of the number
of units, model, type, construction and such other description (here-
inafter referred to as the "Cars") as is set forth in Schedule ] -

~ attached hereto and by this’ reference made a part hereof and as set

forth in Schedules which may from time to time be added to this Lease
and thereby made a part hereof. . T ' -

2. Delivery of Cars. Delivery shall be considered as Janﬁary 1,
1985 ' Cloe o :

3. Use and Possession. Throughout the continuance of this Lease
s0 long as Lessee is not in default hereunder, Lessee shall be entitled
to possession of each Car from the date the Lease becomes effective -
as to such Car and shall use such Car on its own property or lines or
in the usual interchange of traffic; provided, however, that Lessee
agrees that the Cars .shall at all times be used (i) in conformity with
Interchange Rules; (ii) in compliance with the terms and provisions

of this Lease; (iii) in a careful and prudent manner, -solely in the use
service and manner for which they were designed; only within the cc -
ental limits of the United States of America or in tgmporary orei:coj’.‘i;:-i "
ental use in Canada and Mexico.. -



4. Term. This Lease shall be effective upon the date:provided .
in Paragraph 2 hereof. The lease term shall commence: on.said:date -
and shall terminate upon expiration of the lease term specified dn the
applicable Schedule unless sooner terminated in accordance with the
provisions of this Lease. Actual termination date will. be established

P et

as per date of remarking of the last car delivered. - -

S. Rental Per Car. See Schedule 1.

6. Payment. Lessee shall make payment ‘of a11 sums due hereunder
. to REX in 1mmed1ate1y available. funds at-the addressgprovrded in:Para-
.graph 19 hereof, or such other place as REX 'may direct % 'Rental-payments

- sha 1 be made in accordance with normal ‘car. hire receipts: monthly. .
,or,anyéaction

: 7. Title..:Lessee shall.not by reason of this Lease;
taken hereunder acquire or have any right or title: 1n-th Cars.:

8. Repairs. Ay’ Repair work, maintenance, etc."‘
account of REx : o e

5 29 Abatement of Rent. As all lease’ payments arerased-on ag
sharing of off-line per:diem and mileage, there wzll be;ngfrentalieg_

ﬁ.»abatement during lease term.mg,

: : T e I A s k :-j":.-‘.'-.' o R SR
o riO.J Liens. Le5seeisha11€keepwthe CarSaﬁree.fromfany |
encumbrances or. 11ens ‘in ‘favor iof “anyone: claiming by.hthrggg }
=Lessee ‘which’ may ‘beia’ cloud upon ‘or. otherWise affect: REx%vqigle 1n~;
ﬁcluding, ‘but ‘not* 1imited ‘toTliens or” encumbrances -which%a ise’ outﬁofgh
“anyisuit involving lLessee, or any act-or omission’of’ Lesseeior -Lessee's

failure to comply withithe. provisions of this’ Lease, and-Lessee shall

*promptly discharge any: uch - lien. encumbrance or legalenrocess.w -

greesetoﬁindemnin:n

QoVenants. éLesseeé

T Y S Indemnl tles il [Patents .
#£y "REX “‘and hold: it harmless :from’any’ loss, -expenses: or‘liab{lit yhich
’hsx ‘may - ‘suffer ‘or ‘incur: from ‘any ‘charge, ‘claim,- proceeding fsuit;",yrg

‘‘other event which in. any manner or from any .cause. ariseA
thh the use, - Ty L _ ; L



(vl . ..
cr . . . TR ' : '-A.‘W' .
. «fpossession or opcration of a Car while subjegt to this Lease, excepting only*: E

‘any such loss, cxpense or liab{lity which arfses solely {rom REX® negligence
RCX agrees to fndemnify Lessee and save it hacmless sgainst sny chacge,
loss, claim, suit, expense or l1{abilicy arising out of or on account of the
use or fncorporation by REX upon delivery of a Car or upon the making of
repafces thercto by REX, of any invencion or the Infringemenc. of any patents,
except if “such invention was used or fncorporated by reason of Lessee’s
'specifications. The term “REX" shall ‘mean and inclvde any subsidfary, par-
ent or affiliated corporation for 211 purposes of this Paragraph 13., ‘Les~
see's indemnity’ shall’ not. eliminate the rights given Lessee.under any manu-
facturer's warranty assigned to ft pursuant to Paragraph 20 The indein-
- nitfes and assumptions of liability herein contained shall survive the ter-
mination of this Lease. Each party shall, upon’ learning of ‘same, give the

4 other prompt notfce of - any claim or liability hereby indemniﬂed*against.

Bl

12. ' Lectering — Inventory.
marked to indicate the rights of REX,.or an assignee, mrtgagee,

pleédgee or security holder of REX or, a Jessor to REX:and may bear -the fol-
“Title to this Car subjeqt to documents tecorded under _
Except for reneval and mafn~ -

At REX"election all Cars ‘may be.'d"
trustee,

lovwing inscription:

- Section 11303 ‘of the "Interstate Commerce Act.!.
tenance of the: aforesaid lettering or, lectering’ indicatin° that the'Car I TIPS

‘lessed-to.the Lessee or' to a sublessee in: accordance vith demurrage tarift‘s,

no lettering or | marking (other - €¢han Lessee s teporting marks) °* shalli be . .~
. placed upon any of the Cars by Lessee .and Lessee ‘'will not: remove ‘or: .change .
.. the tepotting marks and numbers indicated on’the" appiicable schedule except o
f";-f;upon the "vritten direction or.consent:: of REX : “acifess ‘own'eost’ 'and";:-‘-j"-__;t .
expense * inspect ‘the” Cars t'rom time to". time uhetever they-_may be, and: Lessee_ wr
shall, “upon- request ‘of, REX, .but -hot: ‘more -than: "once every:year, turnish to, . .
° REX its certified inventory of all -Cars then b this Lease. T i

0- b:.' LA
e e P AR

. 13- Loss, Theft or Destruction of .Cars. _._~In the event any “Car s
 is lose, sto]en. jdestroyed or damaged beyond: economic repair, Lessee 'shall, -
. wvithin five days of its-knouledge thereof,’ by ‘uritten ‘notice, ‘fully-advise

> . REX -oF . such occurrence. ~ _Lessee shall..uithin 65 “da s :ftet demand b.y,,R_EX

" Xpeavptly make; spaynentto KEX in“the amount ds: pre
'muflcation'of ;same, Upon mitual ‘consent of -both’ parties,*a car’ of‘eqm._ ent;:
tYPe "bmd:.ti&i and value; may be"substib.xted m tbe lease agreement..

16. Return of Cars. Upon the: expirationﬂor ternination of,this

‘@esse%) | -

Leasgvihall at its sole cost and expense forthuith surrender possessio., of::"., =

such Car "to REX by delivering same Co interchange of: Lessee 1ine. R
Each -Car: so*"_':_';f"'-.'.

' sun'endered shall be in the same or as good condition, order and tcpair as .
. vhen delivered to Lessee, ‘wear and tear, from ordinary use and che passage .
of time excepted, shall be in need of no repafrs, and shall be free from all



accumulations or deposits from commodities trans.portcd in or on the Cars
If any of the Cars do not bear REX®* re-

while fn the service of Lcssece.
porting marks and numbers, Lessee shall place such reporting  marks. and
numbers on any or all of the Cars as-REX shall designate in writing to Les-

rior to the end of the lease term. .’
. . If Lessee is a railroad, Lessee agrees' to provide'sCorage'ac fcs
expense, upon the request of REX for any or all of the Cars for a period.of -
sixcy "(60) days from the date of expiration or ‘termination of this Lease.
Nothing fn this Paragraph 16 3hall give Lessee the right to retain pos-
sessfon of any Car after expiration or termination of this Lease with re-

spect.to such Car except as provided herein. e

see p

y ;)aymenc -requt.red

P 15.. Default. If Lessee .shall fail. t.o make an o
» 6r shall defaulc

hereunder within 30 days after same shall have become due _ 1
or fail for a perfod of 30 days after notice thereof in the due observance
required to be ob-

or_ performance. of any covenant, condition or agreement | be
if ceding shall have

served or performed on vits-part hereunder, -or {f a proc ]
bankruptcy laws, Federal oxr

‘been . commenced by or agafinst Lessee under any
State, or for the appointment of a receiver, .assignee or trustee of Lessee

or fts property, or if Lessee shall make a general assignment for the bene-
fic of cieditors,-then and in any of said events REX may at fts election: -

, SR . .(a) terminate this Lease -by written notice to such.éffect, .
and retake. the Cars and thereafter recover as liquidated damages for loss-

of a bargain.and not as a penalty, any and all damages sustained by reason

qf Lessee's default fn additfon to all rental ,u.npaid._ as of said date; or,

| ' (b) ‘wichout’ terminating thée Lease repossess’ the Cars,.at‘;d

may relet the same or any part thereof to others upon such rental and other
terms as it may see fit. The proceeds of any such reletting shall first be
applied to the expenses (including reasonable attorneys®' fees) of retaking
lessee and then to the

and relettfing of the Cars and delivery to the new ‘
payment of rent due under this Lease. ‘Lessee shall pay any deficiency re-
s the same -shall accrue. REX

mafning due after so applying the proceeds 2

shall not be obligated to accept iny lessee offered by Lessee, or to do any
act or exercise any diligence whatsoever in the procuring of another lessee
to mitigate the damages 'of Lessee or othervise. The election by REX to re-
let the Cats and the acceptance of a new lessee shall not operate to release

Lessee from liability for any existing or future default in”any other cov-
enant or promise herein contained, The obligation to pay such deficiency
or any sum or sums due and unpaid or any damages suffered by reason of Les-
see's default hercunder shall siivive the t€cmination of the Lease and the

retaking of the Cars. ‘7‘



The cemedies "provided -in ¢his Paragraph 18 in favor of REX. shall'not be
dcemed cxclusive but shall, vhere not by’ rule of lavw fnconsisctent with each
_other, be cumulatfive and may be availed of singly. in-combinatfon, or all
together and fn any order, snd shall be in additfon to all ocher remedies
fn .REX' favor existing at law or in equity. The Lessee hereby waives .any
mandatory requirements of law now or hereafter in effect vhich might limic
or modify any of the remedies -herein provided to the extent that such waiver
is permitted by law.

. 16. Sublease and Assignment. Tbe right to assign this Lease
by either ‘party and the Lessee's right to sublease shall exist only as fol-

lows: ’

) (a) Lessee shall have no right to assign or sublease or

loan any of the Cars without the prior written consent of REX, which consent
shall not be unreasonahly withheld, provided,. however,’ that Lessee shall °
have the. rlght to sublease any of the Cars’ to its wholly ouned affiliates,

hereunder). * Any such ‘sublease shall be upon terms vhich are in compliance
‘wich all applicable Interchange Rules, tariffs, regulations and laws and all

terms and conditions of chis Lease. e I

T - (b) all r!gbts oE 'REX hereunder may be assigned pledged :

T as determined by the Lessee (without being released from. the obligations

. transferred or othervise disposed of either in vwhole or in parc -

‘ . mortgaged,
vwithout" notfce ‘to or° consent of Lessee. This Lease and Lessée's rights

hereunder are and shall be subject and subordlnate to any lease to REX'chat-
. tel mortgage, security ,agreement or equipment trust or other ‘security in-

'strument “covering the Cars heretofore or, hereafter created by REX provided .

only that so long as Lessee {$ not in default unde’r the Lease; Lessee shall
If REX shall .

" be entitled to the peaceful and quiet possession of the Cars.

P
.dress of ‘any. assignee entitled to receive: future rentals and any other sums

T payable to Lessee hereunder. Lessee shall thereafter mke sueh payments to_ .

1] . . . .
. - -

the designated asstgnee. R L

_ The making “of an assignment or sublease by Lessée or an assignment by REX .
shall not _serve to relieve such party of any liability or ‘undertaking here-
under mor- to impose ‘any liability or undectaking hereunder upon any such

assignee or sublessee except as othervise provided herein or .unless express-
- ly assumed {n vriting by such sublessee or assignee. - .

- 17.. Opinion of Counsel. Upon. the request of REX .or_ its

assignee, Lessee will deliver to REX an opinion of counsel for’ ‘Lessee, ad-

dressed to REX or {ts assignee in form and substance satxsfactory to counsel
for REX or {ts assignee, vhich opinion shall be to the eft’ect that: S

- (a) Lessee {s a corporatfon duly ‘organized. and validly

- existing in good standing under the laus of the state of its incorporation,
"and has . corporate’ pover and has taken all corporate action necessary to

enter into this Lease and carry out its obligations hercunder- :

»

; (b) this Lease has been duly cxecuted on behalf of Lessee
and constitites the legal, valid and binding obligatfon of Lessce, enforce-

able fn accordance with its terms subject to limitations as to enforccabil-
ity fmposed by the laws of bankruptcy, insolvency, moratorium® "and sumlar

Yewse affectine creditor’s rights; - °

) or may sublease, 'for a term not exceeding one year to a responsible company - -

have given vritten notice tolessee stating the identity and post office ad- R

et

.



(c).the Cars 'vhich are-then subjeit to the Lense are held

'by Lessee under and subject to the provisions of this Lease prior to any

lien, charge or encumbrance in favor of anyone claiming by, through or under

Lessee' and .
) (c) no goverhmental, admxnxstratxve or judic;al authoriza-
uon, permission, ‘consent, or approval or. recordmg is necessar,- on the part

of Lessee in connection with this Lease or any actxon contemplated -on its

part ‘hereunder.

13- Nonce. : Any notice required or permitted to be given pur-

suant to r.he terms of this Lease shall be properly given vhen made in writ-
registered or eerclfied. postage

ing, deposited in the United States mail,
prepaid, addressed to: . ' :

Lessee at: .

‘- REX at: . : - '
A . : ‘50 Monroe Street

P. O. Box 968 -. . ] .
Englevood Cliffs, N.J. 07632 gtgsdale. Michigan 49242
o W.G. Gamble, Vice Pres. &

General Manager

“or’ at such other’ addresses ‘as REX_  may from ‘time'to time desionace “by such
notice’ in vriting and to Lessee at’ the address above or any such other ‘nd-

dress as Lessee may from time to time: designate by notice in writing.

19. Governing Law — WUriting. The terms of this Lease and all

right:s and. obligations hereunder shall be governed by the laws of the State

° trace, vhich may ‘be evidenced by any such signed counterpart.

“of New- Jersey..f The terms of this Lease and the Yrights and obligatfons of
the partfes hereto- inay not be changed or terminated orally. but only by
sgreement fn writing signed by the party against Uhom ent’orcemenc of such

change or termination is Soughe. . - . .

- 20. Cou'ntetparts.. 111!: Lease may be executed {n any number. of
counterparts, -each of which so executed shall -be deemed to'be an original,

and such counterparts together shall constitute but one. and the isame “con-

. < 21. Severadbility —- Waiver.

If any term or provision of this
Lease or the application thereof to any persons ot circumstances* shall to



,any extent be fnvalid or unenforceable, the rcmﬂ?dcr of this Lease or the
application of such term or provision to persons or'circumstances other than
those as to vhich ic is invalfd or unenforceable shall noc. beé affected
thereby, and each provision of this Lease shall be valid and be enforced to
-the fullest extent permicted by law. Failure of REX to exercise any righes
hereunder shall not constitute a vaiver of any such right upon the continu-
ation . or recurrence . of the situation or. contingency giving tise to such

vight.
.. 22. Terminology. In construxng any language contained in thxs
Lease, no reference shall be made and’ no significance given to paragraph
Where  the

tictles, such titles being used only for convenience of reference. .
context so permits, the sxngula: shall include the plural and vice versa.

S .23, Past Due Payments. Any nonpayment. of rcntals or other sums

due hereundct, vhether during the period within which a default may be.cured

or for a longcr pctiod_, and whether or not deemed a default or violation of
this. Lease, shall ‘result in the obligation on the ‘part of thé Lessee to pay
-also an ‘amount equal to twelve per cent per annum (or LE such ‘rate may not.
laufully be charged, then. the highest rate’ which may laufully be ‘charged)
of such overdue sum for the period of time from one week after: the due date

until such overdue sum is paid.-

o 24, Definiti,ons. For all purposes of this Lease the follovxng'.
terms shau have che following meaning. S o e L.
. rules, interpreta~

: (a) "Interchange Rules" ~. all “codes,

CiOnS. lavs or ordcts governing hire,’ use, condxtion, repafr and all other
‘matters_pertaining to the interchange- of freight traffic- reasonably inter-

preted as being applicable. to the Cars, adopted and in effect from time to
tiwve by’ the Association of American Railroads and any othcr organization,
association, agency, or govcrnmental authority, fncluding - the Interstate
Commerce Commission  and the United States Department of .Transportationm,
which may from time to time be responsible for or have authority to {mpose

. »

such codes,’ rules. lnterpretations. laws .or ardcts. ‘
(b) "Delivery Date"-—-- ‘that date uhich {s vhen’
the car has beeri in interchanged, and markmgs changed - -

A {c) *Repair Work" -~ all repairs, maintenance, modifica~
tions, additions or replacements requxred to keep and maintafn .the Cars in
good wvorking order amnd repair in "accordance with and on. the effective: date
of - the requirements of all Interchange Rules and prevencive maintenance
necessary to keep and maintain the Cars in good uorking ordc_r and.repair.

: (d) - "Casualty Cars"-—— Cars which .are losc,. stol.cn, destroyed

or damaged beyond economic repair.

25. Benefit.: Except as othervise provided hetcin the covenants
conditions and agreements contaxned in this Lease shall bind and inure to
the benefic of the partics “and (to the .extent permitced in Paragraph 19
hereof) their successors and assigns. Wicthout limiting the generality of
the foregoing, the fndemnities of the Lessee contained in Paragraph 13 here- |
of shall apply to and {nure to the YSeneflft of ‘any assignee of REX, and if

7 .



such assignee is a trustee or secured party: under an indenture under
shich evidence of indebtedness has been issued in connection with the
financing of the Cars, then also to the benefit of any holder of

such evidence of indebtedness. .

26. Taxes. All property taxes which, from time to time,
during the Lease term, shall be assessed against the Cars, shall be
paid by Lessee for the account of REX. REX shall reimburse Lessee -
for such tax payments within thlrty days of receipt of Lessee's billing
for such tax payments.

27. Miscellaneous. This agreement is subject to the approval
of the State of Michigan, and the provisions of Schedule I, Appendix A,
and Appendix B, attached hereto, and made a part of this Agreement by
reference.

(Corporate Seal)

ATTEST: REX LEASING, INC. ' .-

M/ v Bym% |

UhfSecretdry ' - ' Pres aén£1‘11251

(Corporate Seal)
ATTEST: ' HILLSDALE COUNTY RAILRQAD ;COQMPANY, IN(

W/%é o UL L6

ot Wr@ - mitle:

APPR6VED
Director, Michigan Department of
Transportation

Date




~ STATE OF NEW JERSEY )

) | .
COUNTY OF BERGEN ) T

on this J day of 5;%0\ I 198/, ; ‘
' 98 befor
appeared MARK A. SALITAN to me pefsonally knéwn, wﬁo bein; g; gzrgggally
:zcrn. says that he is President of REX LEASING, INC., and PETER SC§AN
seaTeaggiiogatlytgnown to Pe t@ ecretary of said corporation that the
corporatioi tgat :aigrigotng 1n:trument is the corporate seal of said

R strument was signed and sealed b
said corporation by authorit i i S e ihes o

: y of its Board of Directors, and

that the execution of the foregoing instrument was the érez azzezngcg::gledg

of said corporation. ﬂw
T ==t 7?' -

RYUBIN SCHERTZ
. o NOTARY PUBLIC OF NEW JERSEY .
- STATE OF Michigan ) : My Commisaian Expires Moy 16, 1987,

COUNTY OF Hillsgdale ) : ' T

. on this /. th day of f Zaggﬂg!“ , 1984, before me per-
sonally appeared zﬁ) H s 2 !ﬁ‘ . - o tome personally known, who
being by me duly sworn, says that he is U P 6. M. of Hillgdsle - - - -

County Railway Company, Inc: . . and ¢ (. " "7 to me per-
" sonally known to be the ‘Assistant Secretaty of said corporation, that
the seal affixed to the foregoing instrument is the corporate seal of
said corporation, ‘that said instrument was signed and sealed on behalf
of said corporation by authority of its Board of Directors, and they
acknowledge that the execution of the foregoing ‘{nstrument was the ‘free -
act and deed of said corporation. , _ ST '

R i e s e e s cempmn swwe



SCHEDULE I

Description of Cars: . One hundred ton used jumbo covered hopper cars.

-Quantity: Fifteen (15) «cars. _
Car Numbers: HCRC 400 - 414 inclusive.

‘Lease Term: January 1, 1985 through September'3o!.1988.

January 1, 1985 through September 30, 1985:
Rental shall be 60% of .all off line per diem and
mileage to be paid’ monthly, at the end of each
month in which the car hire is paid.

October 1, 1985 through September 30, 1986:
Rental shall be 65% of all off line per diem
and mileage to be paid monthly, at the end

of each month in which the car hire is paid.

October 1, 1986 through September 30, 1988: d
Rental shall be 70% of all off line per diem and
mlleage to be paid monthly, at the end of" each
month in which the car hire is paid.

Rental Option: ' As of  September” 30, 1986, the
HCRC has, as it's sole option, the right to
terminate this agreement. by writing same to Rex
{90) ‘ninety days prior to September 30, 1986. It

?as the same sole option at the end of September 30,
987. : ‘ .

Take Back Provision: Rex reserves the right to take back all or part .
of the cars should off line utilization be less
than 50% for any (3) three month calendar period,
beginning January'l, 198 5. Rex must inform HCRC
of this intent in writing 30 days prior to the
actual dellvery of any equipment by HCRC.

Substltutlon of Equipment: -
Rex reserves the right to substitute cars from
the same series as originally leased, if a car
or cars are destroyed.

Special Provisions at Lease Termination:
. . The HCRC will, upon termination of the Lease

- Agreement, either through expiration or prior-
as defined in the lease agreement, remark and
renumber the cars per written instructions from
Rex, move to an HCRC interchange, and store up
to 90 days after termination at no cost to Rex.
Remarking, renumbering, and movement to inter-
change as- above may take place any time Quring
the 90 day period follow1ng the lease termlnatlon.

. Delivery: All cost for the Account of ReX.




Bad Order Cars: Any cars bad ordered on the HCRC's line will
o be treated as far as responsibility and payment,
as if it were a foreign car under Rule 107.

Right of First Refusal:
Rex reserves the right of first refusal pertain-
ing to the leasing of any additional covered

hopper cars by the HCRC.




APPENDIX A , | ' Apsil, 1977
PROHIBITION OF DISCRIMINATION IN STATE CONTRACTS

In connection with the performance of work under this contract; the contractor agrees as follows:

1. In accordance with Act No. 453, Public Acts of 1976, the contractor hereby agrees not to discriminate
against an employee or applicant for employment with respéct to hire, tenure, terms, conditions,® or privi-
leges of employment, or a matter directly or indirectly related to employment, because of race, color,
religion, national orgin, age, sex, height, weight, or marital status. 8Breach of this covenant may be
regarded as a material breach of this contract

2. The contractor hereby agrees that any and all subcontracts to this contract,” whereby a portion of the work
set forth in this contract is to be performed, shall contain a covenant the same as hereinbefore set forth
"in Section 1 of this Appendix.

3. The contractor will take affirmative action to insure that applicants are employed, and that employees are
treated during employment, without regard to their race, color, religion, nationat origin, age, sex, height,
weight or marital status. Such action shall include, but not be limited to, the following: employment, up-
grading, demotion or transfer, ‘recruitment advertising; layoff or termination; rates of pay or other forms of
compensation; and selection for training including apprenticeship.

4. The contractor will, in all solicitations or advertisements for employees placed by or on behalf of the
contractor, state that all qualified applicants will receive consideration for employment without regard to
race, color, religion, national origin, age, Sex, height, weight or marital status.

S. The contracwr or his collective bargaining representative will send to each labor union or representative
of workers with which he has a collective bargaining agreement or other contract or understanding, a
notice advising the said labor union ‘or workers’ representative of the contractor’s commitments under
this appendix, ’

6. The contractor will comply with all relevant published rules, regulations, directives, and orders of the
Michigan Civil Rights Commission which may be in effect prior to the taking of bids fnr any individual
state project.

7. The contractor will fumish and file compliance reports within such time and upon such forms us pmbided
by the Michigan Civil Rights Commission, said forms may also elicit information as to the practices,
policies, program, and employment statistics of each subcontractor as well as the contractor himself, and
said contractor will pemit access w0 his books, records, and accounts by the Michigan Civil Rights Com.
mission, and’/or its agent, for pumposes of investigation to ascertain compliance with this contract and
relevant with rules, regulations, and orders of the Michigan Civil Rights Commission.

8. In the event that the Civil Rights Commission* finds, after a hearing held pursuant to ‘its rules, that a

" contracwr has not complied with the contractual obligations under this agreement, the Civil Rights Com-
mission may, as part of its order based upon such findings, certify said ﬁndingé to the Administrative
Board of the State of Michigan, which Administrative Board may order the cancellation of the contract
found to' have been violated, and/or declare the contractor ineligible for future contracts with the state
and its political and civil subdivisions, departments, and officers, and including the governing boards of
insututons of higher education, until the contractor complies with said order of the Civil Rights Com-
mission. Notice of said declaration of future ineligibility may be given to any or ail of the persons with
whom the contractor is declared ineligible 1o contract as a contracting party in future contracis. In any
case before the Civil Rights Commission in which -cancellation of an existing contract i1s a possibility,
the contracting agency shall be notified of such posstble remedy and shall be gwen the option by the
Civil Rights Commission to parucxpate in such pmceedings.

9. The contractor will include, or incomorate by reference, the provisions of the foregoing paragrapns (1)
through (8) in every subcontract or purchase order unless exempted bv the rules, regulations or orders of

the Michigan Civil Rights Commission, and will provide in every subcontract or purchase crder that :.axd
provisions will be binding upon each subcontractor ur seller.

* The Civil Rights Commission referred lo is the Michigan"'Civi-I Rights Commission.
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APPENDIX B

AFFIRMATIVE ACTION

Section 1. Definitions " .
As used in this Appendix:
(3) ‘‘Act’’ means the Railroad Revitalization and Regulatory Reform Act of 1976 (P.L. 94-210) °

(b) ‘‘Administrator’’ means the Federal Railroad Administrator or his delegate. -
(c) ‘“‘Affirmative action program’’
CFR Part 265.

3

(d) ‘‘Agency’’ means the Federal Railroad Administration.

means the program described in Sections 265.9 through 265.15 of 49 .

(e) ‘““Contractor’” means a prime contractor or a sub-contractor who will be paid in whole or in part
directly or inditrectly from financial assistance under the Rail Acts.

(f) ““Minority’’ means women, Blacks, Hispanic Americans, American Indians, American Eskimos,
American Orientals and American Aleuts,

(2) ‘‘Rail Acts’’ means the Act and the provisions of the Regional Rail Reorganization Act of 1973 (45
U.S.C. 701 et seq.) and the Rail Passenger Service Act (45 U.S.C. 501 et seq.) amended by the Acu

(k) ‘‘Regulations’’ means the Regulations relative to non-discrimination in Federally-assisted programs
of the DOT Title 49, CFR, Part 21, as they may be amended from time to time.

(i) ‘‘Subsidizer’’ means Michigan State Transpoftation Commission through the Michigan Department of
Transportation. ,

Section 2. Affirmative Action Requirements

In connection with the performance of rail freight services under this Agreement, the Contractor
agrees as follows:

(a) The Contractor shall comply with the Regulations, which.are herein incorporated by reference
and made a part of this Agreement.

tb) The Contractor, with regard to the work performed by it under this Agreement, shall not discrim-
inate on the grounds of race, color, or national origin in the selection and retention of subcontractors,
including procurements of materials and leases of equipment. The Contractor shall not participate either
directly or indirectly in the discrimination prohibited by Section 21.5 of the Regulations, including em-
ployment practices when the contract covers a program set forth in Appendix B of the Regulations.

(c) In ail soiicitations either by competitive bidding or negotiation made by the Contractor for work
to be performed under a subcentract, including procurements of materials or leases of equipment, each
potential subcontractor or supplier shall be notified bv the Contractor of its obligations under this con-
tract and the Regulations relative to nondiscrimination on (l_1e grounds of race, color, or national origin.
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(d) The Contractor shall .provide all information and reports required by the Regulations or wirectives

'_.ssued pursuant thereto, and shall permit access to its books, records, accounts, other sources of informa-
] tion, and its facilities as may be determined by the Subsidizer or the Agency to be pertinent to ascertain
compliance with such Regulations, orders and instructions. Where any information required of the
Contractor is in the exclusive possession of another who fails or refuses to fumish this information, the
Contractor ‘shall so certify to the Subsidizer or to the Agency, whichever is appropriate, and shall set
forth what efforts it has made to obtain the information.

(e) In the event of the Contractor’'s noncompliance with the nondiscrimination provisions of this
Agreement, the Subsidizer shall impose such contract sanctions as it or the Agency may determine to be
appropriate, including but not limited to:

(1) Withholding of payments to the Contractor under this Agreement until it complies; and/or-
(2) Cancellation, termination or Suspension of this Agreement in whole or in part,

() The Contractor shall include the provisions of paragraphs (a) through (e) in every subcontract,
including procurement of materials and lease of equipment, unless exempt by the Regulations, or direc-
tives issued pursuant thereto. The Contractor shall take such action with respect to any subcontract or
procurement as the Subsidizer or the Agency may direct as a means of enforcing such provisions including
sanctions for noncompliance; provided, however, that, in the event the Contractor becomes involved in,
or is threatened with, litigation with a subcontractor or supplier as a result of such direction, the Con-
tractor may request the Subsidizer to enter into such litigation to protect the interests of the Subsidizer
and, in addition, the Contractor may request the Umted States to enter into such litigation to protect the
interests of the United States.

(g) The Contractor shall comply with all applicable provisions of the Rail Acts, Regulations of the
Office of the Secretary of Transportation, 49 CFR 1.49 (u), Public Law No. 94-210 (90 Stat. 31}, and
Section 905 of the Act.

(h) As a condition to receiving Federal financial assistance under the Act or the provisions of the
Rail Acts, the Contractor hereby agrees to observe and comply with the following:

(1) No person in the United States shall on the ground of race, color, national orizin or sex be
exciuded from participation in, or desied the benefits of, or be subjected to discrimination under, any
project, program or activity funded in whole or in part through such assistance.

(i) The following specific discriminatory actions are prohibited:

(1) The Contractor uncer any projects, program or activiry r¢ which thexe ¢lauses apply shail not,
directly or through contractual or ather arrungements, on the wround of race, c=lor, nationu) origin, or sex:

{A) Denyv a person any service, tinancial aid, or othur benetit provided under such project, program
or activity; : .

(B) Provide any service, financial aid, or other benefit to a person which is diiferent; or is provided
in a different manner, from that provided to others under such project, program or activity;

(C) Subject a person to segregation or separate treatment in auny matter reluted to their receipt of any
service, financial aid or other benefit under such project, program or activity;

(D) Restrict a person in any way in the enjovment of any advantage or privilege exjoved by others
receiving any service, financial aid or other benefit under such proiect, pregram or activity; or

{E) Deny a person an opportunitv to participate in sur:n proiect, progrum or uctivity through the
provision of services or otherwise or afford them an opportunity to do so which is different from that
afforded others under such project, program or activity,
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: whncn w:ll oe provxded under any such project, program or activity or the class of persons to whom,
:-or the situations in Wthh such services, financial aid, other benefits, or facilities will be provided under
'—any such project, program or activity, or the class of persons to be afforded an opportunity to participate
in any such project, program, or activity shall not, directly or through contractual or other arrangements,
utilize criteria or methods of administration which have the effect of subjecting persons to discrimination
because of their race, color, national origin, or sex, or have the effect of defeating or substantially
impairing accomplishment of the objectives of the project, program or activity with respect to individuals
of a particular race, color, national origin or sex.

(3) In determining the site or location of facilities, the Contractor shall not make selections with
the purpose or effect of excluding persons {rom, denying them the benefits of, or subjecting them to dis-
crimination under any project, program, or activity to which these clauses apply on the grounds of race,
color, national origin or sex, or with the purpose or effect of defeating or substantially impairing the
accomplishment of the objectives of these clauses.

(4) The Contractor shall not discriminate against any emplovee or applicant for employment because
of race, color, nationa! origin or sex., Except as otherwise required by the regulations or orders of the
Administrator, the Contractor shall take affirmative action to insure that applicants for employment are
employed, and that employees are treated during employment, without regard to their race, color, national
origin or sex. Such action shall include, but not be limited to the following: employment, promotion,
demotion, transfer, recruitment or recruitment advertising, layoff or termination, rates of pay ot othes
forms of compensation, and selection for training, inciuding apprenticeship. The Contractor agrees to
post in conspicuous places, available to employees and applicants: for employment notices to be provided
by the agency’s representative setting forth the provisibns of these non-discrimination clauses. The
Contractor understands and agrees that it shall not be an excuse for failure to provide affirmative action
that the labor organizations with which the Contractor has a collective bargaining agreement failed or
refused to admit or qualify minorities for admission to the union, or that the provisions of such agreements
otherwise prevent the Contractor from implementing its affirmative action program.

(5) The Contractor shall not discriminate against any business organization in the award of any
contract because of race, color, national origin or sex of its employees, managers or owners. Except as
otherwise required by the regulations or orders of the Administrutor, the Contractor shall tuke affimative
action to insure that business organizations are permitted to compete and are considered for awards of
contracts without regard to race, color, national origin or sex.

(j) As used in these clauses, the services, financial aid, or other benefits provided under & project,
program or activity receiving {inancial assistance under the Rail Acts include any service, financiul aid,
or other benefit provided in or through a facility funded through finuncial assistance provided under the
Rail Acts.

&

(k) The enumeration of specific forms of prohibited discrimination does not limit the generality of

prohibition in paragraph (h) (1) of this Section.

(1) These clauses do not prohibit the consideration of race, color, national origin or sex if the
purpose and effect are to remove or overcome the consequences of practices or impediments which have
restricted the availability of, or pa‘rticipation in, the Contractor’s operations or activities on the grounds
of race, color, national origin or sex. Where prior discriminatory or other practice or usage tends on the
grounds of race, color, national origin or sex, to exclude individuals or businesses from participation in,
to denv them the benefits of, or subject them to discrimination.under any project, program or activity to
which these clauses apply, the Contractor must take affirmative action to remove or overcome the effects
of the prior discriminatory practice or usage. Even in the absence of prior discriminatory practice or
usage to which this part applies, the Contractor is expected to take affirmative action to insure that no
person is excluded from participation in or denied the benefits cf the project, program or activity on the
grounds of race, color, national origin or sex, and that ‘mmnorities and minority businesses are siforded
a reasonable opportunity to participate in employment and prowrcmem opportunities that wiil result
from tinancial assistance provided under *he Rail Acts.
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~ " (m) The Contractor agrees to take such actions as are necessary to monitor its activities and those

‘of its contractors who will be paid in whole or in part with funds provided by the Rail Acts, or from
obligations guaranteed by the administrator pursuant to the Rail Acts, except obligations guaranteed
under section 602 of the Rail Passenger Service Act, in order to carry out affirmatively the purposes of
paragraph (h) above, and to implement the affirmative action program developed and implemented pur-
suant to 49 CFR 265. :

(n) The Contractor shall, in all advertisements fpr employees, or solicitations fc- services or
materials from business orgunizations placed by or on behalf of the recipient, in connection with any
project, program or activity funded in whole or in part with financial assistance under the Rail Acts,
state that all applicants for employment will receive consideration for employment, and all business
organizations will receive consideration for an award of a contract without regard to race, color, national
origin or sex. ' '

(o) The Contractor shull send to each labor organization or representative of workers with which it
has a collective bargaining agreement or other. contract or understanding a notice to be provided by the
‘agency's representative, advising the labor organization or worker’s representative of the Contractor's
commitments under Section 903 of the Act, and shall post copies of the notice in conspicuous places
available to employees and applicants for employment. :

{p) The Contractor shall comply with all provisions of Sectioﬁ 905 of the Act, the Civil Rights Act
of 1964, any other Federal civil rights act anAd with the rules, regulations, and orders issued under such
acts.

(Q) The Contractor shall furnish all information and reports required by the rules, regulations, and
orders of the Administrator, and will permit access to its books, records, and accounts by the Adminis- '
trator for purposes of investigation to ascertain compliance with rules, regulations, and orders referred
to in paragraph (p) hereof.

(r) The Contractor shall fumish such relevant procurement information not included in its affirmative
action program, as may be requested by the Minority Business Resource Center, Upon the reguest of the
Contractor, the Minority Business Resource Center shall keep such information confidentia! to the extent
necessary to protect commercial or financial information or trade secrets to the extent permitied by law.

+» . (s) ln the event of the Contractor’s noncomopliance with the nondiscrnimination clauses of this Agree-

ment, or with the provisions of Section 905 of the Act, the Civil Rights Act of 1964, or with any other
Federal civil rights act, or with any rules, regulations, or orders issued under such acts, this Agreement
will, after notice of such avncompliance, and after affording a reasonable opportunity for compliance, be
cancelled, terminated, or suspended in whole or in part and the Contractor may be deciared ineligibie for
further Federal financial assistance in accordance with procedures authorized in Section 906 of .the Act,
or as otherwise provided by law.

(t) The Contractor shail not enter into anv coatract or contract modification whnether for the fumishe
ing of supplies or services or for the use of real or personal property, including lease arrangements, or
for construction, in connection with a project, program or activity which receives finuncial assistance
under the Rail Acts with a contractor debarred from or who has not demonstrated eligibility for Federal
or federally assisted contracts, and will carry out such sanctions and penalties for violation of this part
as may be imposed upon contractors and subcontractors by the Administrator or any other authorized
Feceral official. The Contractor shall insure that the clauses required by Section 1 of this Appendix

implementing Executive Order No. 11246 will be placed in each non-exempt federally assisted con-
struction contract.

(u) The Contractor agrees tc compiy with and impléMent the written affirmative action program as
approved by the Administrator pursuant 1o Section 265.17 of Title 40 CFR. '
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- (v} The Contractor agrees to notify the Administrator promptly of any law suit or complaint filed
- wagainst the recipient alleging discrimination on the basis of race, color, national origin or sex.

(w) The Contractor shall include the preceeding provisions of paragraphs (h) through (v) in every
contract or purchase order, whether for the fumishing of supplies or services or for the use of real or
personal property, including lease arrangements, or for construction relating to project, programs or
activities financed in whole or in part under the Rail Acts. The Contractor shall cause each such con-
tractor or vendor to include the provisions of paragraphs (h) through (v) in every subcontract, The
Contractor will take such action with respect to any suclf contract or purchase order as the Administrator
may direct as a means of enforcing such provisions including sanctions for noncompliance; provided,
however, that in the event the Contractor becomes involved in, or is threatened with, litigation with a
subcontractor or vendor as a result of such direction by the Administrator, the Contractor may request
the United States to enter into such litigation.

Section 3. Affirmative Action Programs

(a) General. A prerequisite to the development of a satisfactory affirmative action program is the
identification and analysis of problem areas inherent in minority employment and utilization of minority
employment and utilization of minority businesses, and an evaluation of opportunities for utilization of
minority group personnel and minority businesses. Therefore, an affirmative action program to guarantee
employment and contractual opportunities shall provide for specific actions keyed to the problems and
needs of minority persons and minority businesses including, where there are deficiencies based on past
practices, and with respect to future plans for hiring and promoting employees or awarding contracts, the
development of specific goals and timetables' for the prompt achievement and maintenance of full -op-
portunities for minority persons and minority businesses with respect to programs, projects and activities
subject to this part.

{(b) Employment practices

(1) The affirmative action program for employment showing the level of utilization of minority
employees, and establishing a plan to insure representative opportunities for employment for minority
persons shall be developed in accordance with the regulations of the Department of Labor at 41 CFR 60-2.

(2) Railroad applicants‘Aor recipients shall develop their program for each establishment in their
organization and by job categories in accordance with the requirements of the Joint Reporting Committee
of the Equal Employment Opportunity Commission and the Department of Labor. Other applicants re-
cipients ot contractors may use any program format or organization which has been approved for use by
other Federal agencies enforcing equal opportunity laws.

(3) The affirmative action program shall show the source of statistical data used.

(4) The affirmative action program shall include a listing by job categorv of all jébs which may be
established or filled by the applicant, recipient or contractor as a result-of the project, program or activity
funded by federal financial assistance under the Rail Acts for the first five (3) vears of such project,
program or activity or the period during which such project. program, or uctivity will be undéntaken,
whichever is the lesser (‘“‘program period’").

{3) The affirmative uction program shali set forth in detail 4 pian to insure thut with respect to the
project, program, or actuvity financed in whole or in part through tinuncial ansistince under the Rad
Acts, minority persons huve an opporiunity to purticipate in emplovmen! in preportion to the pescentage
of the minority work force in the area where the applicunt’s. feciprent’s or conirbolor’s operations ure
located as compared to the total work ‘orce, and that such minorily persons fwe.e uit *Aual spportuaity for
promotion or upgrading. - Yhere appropriate because of prior undemunilizatign of Tinonlv empiovees, the'

o

programs or activities ia the above-mentioned propertion.

program shall establish specific gouls aad timetsbles to-utilize =incrity enplove=s in such projects,
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- (©) Contracts
'ls
" . (1) The affirmative action program shall include details of proposed contracts in excess of Ten
Thousand Dollars ($10,000.00) to be awarded in connection with projects, programs, and actjvities funded
in whole or in part through financial assistance under the Rail Acts, including contracts for professional
and financial services, for the program period. The details shall include a description of the services or
products which will be sought including estimated quantities, the location where the services are to be
provided, the manner in which proposals will be solicited (e.g., cost plus fixed fee, fixed price), the
manner in which contracts will be awarded (e.g., competitive or sole source). The plan shall also give
details as to bidding procedures and information as to other qualifications for doing business with the
applicant, recipient or contractor. Upon request by the applicant, recipient or contractor, any information
submitted to the Administrator shall be kept confidential to the extent permitted by law,

(2) The affirmative action program shall review the procurement piuctices of the applicant, recipient
or contractor for the full year preceeding the date of the submission of the affirmative action program and
evaluate the utilization of minority business in its procurement activities. Such evaluation of utilization
of minority business shall include the following:

(i) An analysis of awards of contracts to minority businesses during such year describing the nature
of goods and services purchased and the dollar amount involved; and

(i) A comparison of the percentage of awards of contracts to minority businesses (by number of
contracts and by total dollar amount involved) to the total procurement activity of the applicant, recipient
or contractor for said year. - . ' . ' ‘

(3) The affirmative action program shall set forth in detail the applicant’s, recipient’s or contractor’s
plan to insure that minority businesses are afforded a fair and representative cpportunity to do business
with the applicant, recipient or contractor (both in terms of number of contracts and dollar amount in-
volved) for the program period. Such plan shall indentify specific actions to be taken to:

(i) Designate a liaison officer who will administer the minority business progrum;

(ii) Provide for adequate and timely ¢onsideration of the availability and potential of minority
businesses in all procurement decisions;

(iii) Assure that minority businesses will have an equitable opportunitvy to compete for contracts,
by arranging solicitation time for the preparation of bids, quantities, specifications, und delivery
schedules so as to facilitate the participation of minority businesses who are’ potential contractors in’
preparing bid materials and in obtaining and maintaining suitable bonding coverage in those instances
where bonds are required,

{iv) Maintain records showing that the policies set forth in this part are being complied w"xth;

(v) Submit quarterly reports of the records referred to in subpuragraph {iv) above in such form and
manner as the Administrator may prescribe: and

(vi) Where appropriate because of prior underutilization of minority businesses, establish 'specific
goals and timetables to utilize minority businesses in the performance of contracts awarded.

(d) Successor organizations. Where applicant, recipient or contractor is a successor arganization,

its affirmative action program shall review the hiring and procurement practices of its predecessor or-
ganizations. )
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‘Section 4. Equal Opportunity Clause

During the performance of this Agrcement the Contractor agrees as follows:

(a) The Contractor will not discriminate against any employee or applicant for employment because
of race, color, religion, sex, or national origin. The gdntractor will take affirmative action to ensure -
that applicants are employed, and that employees are treated during employment, without regard to their
race, color, religion, sex, or national origin. Such action shall include, but not be limited to the follow-
ing: Employment, upgrading, demotion, or trunsfer, recruitmeat or recruitment advertising; layoff or
termination; rates of pay or other forms of compensation; and selection for training, including apprentice-
ship. The Contractor agrees to post in conspicuous places, available to employees and applicants for
employment, notices to be provided bv the contracting officer setting forth the provisions of this non-
discrimination clause.

(b) The Contractor will, in all solicitations or advertisements for employees 'placed by or on behalf
of the Contractor, state that all qualified applicants will receive consideration for employment without
regard to race, color, religion, sex, or national origin. .

(¢) The Contractor will send to each labor union or representative of workers with which he has a
collective bargaining agreement or other contract or understanding, a notice to be provided by the agency
contracting officer, advising the labor union or workers’ representative of the Contractor’s commitments
under Section 202 of Executive Order 11246 of September 24, 1965, and shall post copies of the notice
in conspicuous places available to employees and applicants for employment.’

(d) The Contractor will comply with all provisions of Executive Order 11246 of September 24, 1965,
and of the rules, regulations, and relevant orders of the Secretary of Labor.

(e) The Contractor will furnish all information and reports required by Executive Order 11246 of
September 24, 1965, and by the rules, regulations, -and orders of the Secretary of Labor, or pursuant
thereto, and will permit access to his books, records, and accounts by the Subsidizer and the Secretary
of Labor for purposes of investigation to ascertain compliance with such rules, regulations, and orders,

{(fi In the event of the Contractor’s noncompliance with the nondiscrimination clauses of this
Agreement or with any of such rules, regulations. or orders, this Agreement mav be canceled, terminated
or suspended in whole or in part and the Contractor mav be ‘deciared ineligibie for further Government
contracts in accordance with procedures authorized in Executive Order 11246 of September 24, 1965, and
such other sanctions may be imposed and remedies invoked as provided in Executive Order 11246 of
September 24, 1965, or by rule, reguiation, or order of the Secretarv of Labor, or as otherwise provided
by law. ¢ :

(g The Contracior will include the provisicns of paragraphs (a) through (3) of this Section in every
subcontract or purchase order unless exempted by rules, regulations, or orders of the Secretary of Labor '
issued pursuant to Section 204 of Executive Order 11246 of September 24, 1963, so that such pro;lisions
will be binding upon each subcontractor or veador, The Contractor will take such action with respect to
any subcontract or purchase order as the Subsidizer may direct as a means of enforcing such provisions
including sanctions for noncompliance: Provided, however, That in the event the Contractor becomes
involved in, or is threatened with, litigation with a subcontractor or vendor as a resuit of such direction
by the Subsidizer, the Contractor may request the United States to enter into such litigation to-protect
the interests of the United States. '



