..

RGN ' C} mmﬁou m“wﬁé‘%m
}/’4‘" ; 46%4

MBS .3 30 P | MAYZZ‘QBS -3 20 PM m
19

maY 22

MM\SS‘ ON INTERSTATE COMMERCE COMMISSION - I
TERSNE GDN\M ERCE OO 201 South Tryon Street  P. O. Box 3121?‘ Charlotte, NC 28231  (704) 372-5210
RECORDATION O, 1,..46&4144 5-14%46 g0

May 17, 1985

MAY 22 1985 -3 20 PM S

- INTERSTATE COMMERCE COMMISSION MAY 77 1985
e James H. Bayne ' 67
” Secretary, Interstate Commerce Commission +~ 14ﬁ54 Fee § __.____.—jﬂ 4
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Washington, DC 20423 ICC Washington, D.C.

MAY 22 1985 -3 30 PM

Dear Secretary:

INTERSTATE COMMERCE COMMISSION '
I have enclosed two original copies of the documents described below to be

recorded pursuant to Section 11303 of Title 49 of the U.S. Code.

The documents are as follows:

1. Conditional Sale Agreement, a primary document dated as of May 1'7,\‘1‘;

1985;

Agreement and Assignment, a secondary document dated as of May 17,.
1985; '

Lease of Railroad Equipment, a primary document dated as of May 17,
"1985; and

Assignment of Lease and Agreement, a primary document dated as of May
17, 1985.

% We request that the assignment agreements be cross—indexed.

The names and addresses of the parties to the documents are as follows:

Conditional Sale Agreement

r T -
[ - e
Vendor: ACF Industries Incorporated -2
750 Third Avenue ' Co
New York, NY 10017 W
r
Union Tank Car Co -
. 111 West Jackson Boulevard : -7
: Chicago, IL 60604 PR
— PR
Trinity Industries, Inc.
. Box 10587
\\‘ 2525 Stemmons Freeway
. =

Dallas, TX 75207

and

BarclaysAmerican/Leasing, Inc., a subsidiary of BarclaysAmericanCorporation, an affiliate of Barclays Bank BARCLAYS
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Secretary, Interstate Commerce Commission
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Purchaser: BarclaysAmerican/Leasing, Inc;
201 South Tryon Street
Charlotte, NC 28202

2. Agreement and Assignment

Assignors: ACF Industries Incorporated
750 Third Avenue
New York, NY 10017

Unlon Tank Car Co.
111 West Jackson Boulevard
Chicago, IL 60604

Trinity Industries, Inc.
Box 10587

2525 Stemmons Freeway
Dallas, TX 75207

and

Assignee: Barclays Bank PLC
1800 First Atlanta Tower
Two Peachtree Street
Atlanta, GA 30383

3. Lease of Railroad Equipment
Lessor: BarclaysAmerican/Leasing, Inc.
201 South Tryon Street
Charlotte, NC 28202
and
Lessee: Badische Corporation
Route 60 East
P.. O. Drawer D
Williamsburg, VA 23185
4. Assignment of Lease and Agreement
Asslignor: BarclaysAmerican/Leasing, Inc.
201 South Tryon Street
Charlotte, NC 28202

and



James H. Bayne

Secretary, Interstate Commerce Commission
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Assignee: Barclays Bank PLC
1800 First Atlanta Tower
Two Peachtree Street
Atlanta, GA 30383

A description of the equipment covered by the documents is as follows:

. Twenty, 5000 cubic foot center flow type LO covered hopper cars
equipped with 100 ton roller bearing trucks, 10 lb. pressure cars
constructed by ACF Industries Incorporated, AAR Mechanical
Designation: LO and Identification Numbers: (both inclusive) DBCX
350-333, ’ ‘”'

. Eight, 30,000 gallon non-insulated tank cars constructed by Trinity
Industries, Inc., AAR Mechanical Designation: IIIA100WI and
Identification Numbers: (both inclusive) DBCX 620-627.

/_’-"\.

Six, 20,000 gallon non—-insulated tank cars constructed by Union Tank
Car Co., AAR Mechanical Designation: IIIAlOOWI and Identification
Numbers: (both inclusive) DBCX 280-285. .

26, —_ ‘
Twenty, ;61000 gallon non-insulated tank cars constructed by Union Tank
Car Co., AAR Mechanical Designation: TIIIAlOOWI and Identification
Numbers: (both inclusive) DBCX 600-619.

0.0°
A fee of $£20¥00-is enclosed. Please return the original documents to Credit
and Administration Director, BarclaysAmerican/Leasing, Inc., 201 South Tryon
Street, P. O. Box 31217, Charlotte, North Carolina 28231.

A short summary of the documents to appear in the index is as follows:

1. Primary Documents

Conditional Sale Agreement dated as of May 17, 1985 between each
of ACF Industries Incorporated, 750 Third Avenue, New York, NY
10017, as one vendor; Union Tank Car Co., 111 West Jackson
Boulevard, Chicago, IL 60604, as another vendor; and Trinity
Industries, Inc., 2525 Stemmons Freeway, Dallas, TX 75207, as
still another vendor; and BarclaysAmerican/Leasing, Inc., 201
South Tryon Street, Charlotte, NC 28202, as purchaser, covering
twenty, 5000 cubic foot center flow type LO covered hopper cars
bearing identification numbers DBCX 350-369 inclusive purchased
from ACF Industries Incorporated; and eight, 30,000 gallon
non-insulated tank cars bearing identification numbers DBCX
620-627 inclusive purchased from Trinity Industries, Inc.; and six
20,000 gallon non-insulated tank cars bearing identification
numbers DBCX 280-285 purchased from Union Tank Car Co. and twenty,
26,000 gallon non—insulated tank cars bearing identification
numbers DBCX 600-619 inclusive purchased from Union Tank Car Co.
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Lease of Railroad Equipment dated as of May 17, 1985 between
BarclaysAmerican/Leasing, Inc., 201 South Tryon Street, Charlotte,
NC 28202, as lessor, and Badische Corporation, Route 60 East,

P. O, Drawer D, Williamsburg, VA 23185, as lessee covering
twenty, 5000 cublic foot center flow type LO covered hopper cars
bearing identification numbers DBCX 350-369 inclusive purchased
from ACF Industries Incorporated; and eight, 30,000 gallon
non-insulated tank cars bearing identification numbers DBCX
620-627 inclusive purchased from Trinity Industries, Inc.; and six
20,000 gallon non-insulated tank cars bearing ldentification
numbers DBCX 280-285 purchased from Union Tank Car Co. and twenty,
26,000 gallon non-insulated tank cars bearing identification
numbers DBCX-ﬁ?g§2519 inclusive purchased from Union Tank Car Co.

Assignment of Lease and Agreement dated as of May 17, 1985 between
BarclaysAmerican/Leasing, Inc., 201 South Tryon Street, Charlotte,
NC 28202, as assignor, and Barclays Bank PLC, 1800 First Atlanta
Tower, Two Peachtree Street, Atlanta, GA 30383, as assignee,
wherein BarclaysAmerican/Leasing, Inc. assigned to Barclays Bank
PLC certalin of its rights and interests 1in that certain lease
agreement dated as of May 17, 1985 between BarclaysAmerican/-
Leasing, Inc. and Badische Corporation and the proceeds thereof
covering covering twenty, 5000 cubic foot center flow type LO
covered hopper cars bearing identification numbers DBCX 350-369
inclusive purchased from ACF Industries Incorporated; and eight,
30,000 gallon non-insulated tank cars bearing identification
numbers DBCX 620-627 inclusive purchased from Trinity Industries,
Inc.; and six 20,000 gallon non—-insulated tank cars bearing
identification numbers DBCX 280-285 purchased from Union Tank Car
Co. and twenty, 26,000 gallon non-insulated tank cars bearing
identification numbers DBCX €§29—619 inclusive purchased from

o0 -
Union Tank Car Co. 6*6’;/5<' :

<

bY

2. Secondary Document

-

Agreement and Assignment dated as of May 17, 1985 between ACF
Industries Incorporated, 750 Third Avenue, New York, NY 10017, as

‘one assignor; Union Tank Car Co., 1ll1 West Jackson Boulevard,

Chicago, IL 60604, as another assignor; and Trinity Industries,
Inc. 2525 Stemmons Freeway, Dallas, TX 75207, as still another
assignor; and Barclays Bank PLC, 1800 First Atlanta Tower, Two
Peachtree Street, Atlanta, GA 30383, as assignee, wherein ACF
Industries Incorporated, Union Tank Car Co., and Trinity
Industries, Inc. assigned certain of their rights and interest in
that certain Conditional Sale Agreement dated as of May 17, 1985
between BarclaysAmerican/Leasing, Inc., 201 South Tryon Street,
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Charlotte, NC 28202 and ACF Industries Incorporated, Union Tank
Car Co., and Trinity Industries, Inc. covering twenty, 5000 cubic
foot center flow type LO covered hopper cars bearing identifica-
tion numbers DBCX 350-369 inclusive purchased from ACF Industries
Incorporated; and eight, 30,000 gallon non-insulated tank cars
bearing identification numbers DBCX 620-627 inclusive purchased
from Trinity Industries, Inc.; and six 20,000 gallon non-insulated
tank cars bearing identification numbers DBCX 280-285 purchased
from Union Tank Car Co. and twenty, 26,000 ga{éggepgn—insulated

. tank cars bearing identification numbers DBCX ~619 inclusive
urc d from Union Tank Car Co. 60O~ .
purchase ma‘ L )

Very truly yours,

Senior Vice President
Credit and Administration Director

MDG:psS

Enclosures



Fnterstate Commerce Commission
@ashington, B.L. 20423 5/22/85

OFFICE OF THE SECRETARY

M.D. Gira

Senior Vice President
parclays American Leasing

/201 South Tryon St.
“P.0.Box 31217
Charlotte,N.C. 28231

Dear Sir:

‘The enclosed document {s) was recorded pursuant to the provi-
sions of Section 11303 of the Interstate Commerce Act,49 U.S.C.
11303, on 5/2/85 at 3:30pm and assigned re-

feqordatioh number (s) . 14654 | 146544, 14654-B & 1U654~C

Sincerely yours,

f,f‘"“'ﬁg‘j ":ﬂ‘\“j‘ i"'j// ;;

-

Secretary B ﬁb‘__‘%‘:}-

s
- e

Enclosure (s)

. SE-30
(7179)
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, EXHIéIT A
MAY 22 1985 -3 30 M Participat;—gn Agreement

NI RSTATE COMMERC

CONDITIONAL SALE AGREEMENT
Dated as of May 17, 1985
Between
ACF INDUSTRIES, INCORPORATED
'UNION TANK CAR QO.

and

TRINITY INDUSTRIES, INC.
and

BARCLAYSAMERICAN/LEASING, INC.

Floating Rate Conditonal Sale Indebtedness Due

[Covering 20 - 5000 Cubic Foot All-Steel Covered Hopper Cars and
34 Non-Insulated Tank Cars] '

Filed with the Interstate Commerce Commission pursuant to 49 U.S.C.
Section 11303.

L~
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CONDITIONAL, SALE AGREEMENT dated as of May 17, 1985, between each of
ACF INDUSTRIES, INCORPORATED, a New Jersey corporaticn; UNION TANK CAR QO.,
a Delaware corporation; and TRINITY INDUSTRIES, INC., a Texas corporation
(collectively ‘“"Builders", or severally "Builder" or collectively or
severally "Vendor" as the context may require, as set forth in Section 1.3 .
hereof), and BARCIAYSAMERICAN/LEASING, INC., a North Carolina corporation
("Owner"). »

The Builders have severally agreed to conditionally sell to the Owner,
subject to the terms and conditions hereof, the. railroad equipment
described in Annex B hereto ("Equipment"). ’

The Owner is entering into a Lease of Railroad Equipment with BADISCHE
CORPORATION ("Lessee") substantially in the form of Annex C hereto
("Lease"). '

In consideration of the agreements hereinafter set forth, the parties

hereto hereby agree as follows:

ARTICLE 1. ASSIGNMENT; DEFINITIONS

l1.1. Contemplated "Sources "of Purchase Price; Assignment. The
parties hereto contemplate that the Owner will furnish 35.85% of the
Purchase Price (as defined in Section 4.1 hereof) of the Equipment and that
an amount equal to the balance of such Purchase Price shall be paid to the -

appropriate Builder by Barclays Bank PIC, a banking corporation organized
and existing under and by virtue of the laws of England operating an agency
in Atlanta, Georgia pursuant to the laws of the state of Georgia, ("Bank")
pursuant to an Agreement and Assignment dated as of the date hereof ("CSA
Assignment"”) among the Builders and the Bank.

C-1



1.2.  lease Assignment. As security for the payment and performance

of all the Owner's obligations hereunder, the Owner will assign certain of
its rights 'under the Lease to the Bank pursuant to an Assignment of Lease
and Agreement substantially in the form of Annex D hereto ("Lease
Assignment"), and the Lessee shall acknowledge and consent thereto pursuant
to a Consent and Agreement substantially in the form attached to the Lease
Assignment ("Consent").

1.3. Meaning of " "Builder" and ' "Vendor". The term "Builder",

whenever used in this Agreement, means, both before and after any
assignment of its rights hereunder, the respective party hereto which has
manufactured the units of Equipment to be constructed by such party and
sold hereunder and any successor or successors for the time being to its
manufacturing properties and business. The term "Vendor", whenever used in
this Agreement, means, before any such assignment, the Builder or Builders
and, after any such assignment, both any assignee or assignees for the time
being of such particular assigned rights, as regards such rights, and also
any assignor as regards any rights hereunder that are retained or excluded
from any assignment. Any reference herein to this Agreement or any other
agreement shall mean said agreement and all amendments and supplements

hereto or thereto then in effect.

The rights and obligations of the Builders under this Agreement
are several in accordance with their interests and not joint. Accordingly,
whenever this Agreement, by the use of such designation as "the Vendor",
"such Builder" or other similar term, confers a right or imposes an
obligation upon a corporation manufacturing and selling equipment
hereunder, such right or obligation shall be construed to accrue to or to
be enforceable against only the specific corporation furnishing the units
of Equipment giving rise to such right or obligation and its successors as

herein provided.
ARTICIE 2. CONSTRUCTION AND SALE
Each Builder will construct its Equipment and will conditionally sell

and deliver the Equipment to the Owner. Each unit of Equipment shall be
constructed in accordance with the specifications referred to in Annex B



hereto and in accordance with such modifications thereof as may be agreed
upon in writing between the appropriate Builder, the Owner and the Lessee
(such specifications and_any modifications called “"Specifications"). Each
Builder represents and warrants that (i) the design, quality and component
parts of each unit of Equipment to be delivered by such Builder under this
Agreement shall conform, on the date of delivery and acceptance of such
unit of Equipment, to all United States Department of Transportation and
Interstate Commerce Commission requirements and specifications and to all
standards, if any, recommended by the Association of American Railroads
reasonably interpreted as being applicable to railroad equipment of the
character of such unit, (ii) none of such component parts will be used
components and (iii) none of such units will have been used so as to

preclude the original use thereof by the Owner.
ARTICLE 3.  INSPECTION AND DELIVERY

3.1. Place of Delivery. Each Builder will deliver the units of
Equipment to the Owner at the place or places specified in Annex B hereto

(or if ‘Annex B does not specify a place or places, at the pléce or places
designated from time to time by the Owner), freight charges and storage
charges, if any, prepaid, in accordance with the delivery schedule set
forth in Annex B hereto; provided, however, that no Builder shall have any

obligation to deliver any unit of Equipment hereunder subsequent to the
commencement of any proceedings specified in clause (c) or (d) of Section
16.1 hereof or subsequent to the occurrence of any event of default as
described in Section 16.1 hereof or of any event which with the giving of
notice or lapse of time or both would constitute such an event of default.
Each Builder agrees not to deliver any unit of Equipment hereunder (a)
following receipﬁ' of written notice from the Owner or the Bank of the
commencement of any such proceedings or the occurrence of any such event,
as aforesaid or (b) until it receives notice from the Bank and the Owner
that the respective conditions contained in Articles VII of the

Participation Agreement have been met.



3.2. Force Majeure. The obligations of each Builder as to time of

delivery are subject to delays resulting from causes beyond such Builder's
reascnable control, including but not limited to acts of God, acts of
government such as embérgoes, priorities and allocations, war or war
conditions, riots or civil commotion, sabotage, strikes, differences with
workmen, éccidents, fires, floods, explosions, damage to plant, equipment
or facilities, delays 1in receiving necessary materials or delays of

carriers or subcontractors.

3.3. Exclusion of "Equipment. Notwithstanding the provisions of

Section 3.2 hereof,' any unit of Equipment not delivered to the Owner
pursuant- to Section 3.1 hereof and any unit of Equipment not delivered and
accepted by the Owner hereunder on or before September 30, 1985 unless
otherwise agreed to by Owner, Lessee and the appropriate Builder, shall be
excluded from this Agreement, and the Owner shall be relieved of its
obligations hereunder to purchase and pay for such Equipment. If any unit
of Equipment shall be so excluded, the parties hereto shall execute an
agreement supplemental hereto 1limiting this Agreement to the units of
Equipment not so excluded herefrom. In thé event of any such exclusion of
any unit of Equipment herefrom pursuant to the foregoing provisions or
pursuant to Section 4.1 hereof, or in the event the Owner is relieved of
its obligations hereunder to accept or pay for any or all units of
Equipment in accordance with the terms and conditions hereof for any reason
whatsoever, the Owner will transfer and assign to the Builder of such units
all the right, title and interest of the Owner in and to the units so
excluded.

3.4. Inspection. During construction, the Equipment shall be
subject to inspection and approval by the authorized inspectors of the
Owner (who may be employees of the Lessee), and each Builder shall grant to
such authorized inspectors reascnable access to the plant at which the
units of Equipment are being constructed in accordance with each Builder's
standard safety and insurance regulations. Prior to delivery to the Owner
by each Builder, each unit of Equipmént shall be presented to an authorized
inspector of the Owner for inspection at the place specified for delivery

c-4



of such unit, and if such unit conforms to the Specifications, requirements
and standards applicable thereto, such authorized inspector shall execute
and deliver to the Builder of such units of Equipment a certificate of
acceptance ("Certificater of Acceptance") stating that such unit has been
inspected and accepted on behalf of the Owner and is marked in accordance
with Article 10 hereof: provided, however, that the Builder of such units

of Equipment shall not thereby be relieved of its warranties referred to in
Articles 2 and 14 hereof. By Section 2 of the lease and by this Section
3.4, the Owner hereby appoints the Lessee its agent to inspect and accept
delivery of the Equipment. Acceptance of any unit of Equipment by the
Lessee (or its employees or agents, as aforesaid) pursuant to Section 2 of
- the Lease shall be deemed to be acceptance of such unit hereunder by the
Owner.

3.5. Builder's 'Responsibilities After  Delivery. Upon delivery to

and acceptance by the Owner of units of Equipment at the place specified
" for delivery, the Builder thereof shall have no further responsibility for
nor bear any risk of any damage to or the destruction or loss of any such
unit; provided, however, that such Buildef shall not thereby be relieved of

its warranties referred to in Articles 2 and 14 hereof.

ARTICLE 4. PURCHASE PRICE AND PAYMENT

4.1. Meaning 'of "Purchase Price"; Exclusion of Units. The base

price or prices per unit of Equipment to be paid by the Owner to the
Builder thereof are set forth in Annex B hereto. Such base price or prices
are subject to such increase or decrease as may be agreed to by the Builder
thereof, the Owner and the Z1essee. The term "Purchase Price" as used
herein -shall mean the base price or prices per unit as so increased by
freight charges to the Lessee's designated location of delivery (which
charges are to be prepaid by the Builder thereof) and/or price escalation
or decrease as set forth in the invoice or invoices of the Builder thereof
(the "Ianice“) delivered to the Owner and, if the Purchase Price is other
than the base price or prices set fbrth in said Annex B, the Invoice shall

be accompanied by or have endorsed thereon the agreement or approval of the



lessee and the Qmér. (It is understood that invoices submitted prior to
the Closing Date may use estimated Purchase Prices, in which case Invoices
must be submitted not later than the Last Closing Date). If on any Closing
Date (as defined in Section 4.2 hereof) the aggregate Purchase Price of
Equipment for which settlement has theretofore been and is then being made
would, but for the provisions of this sentence, exceed the Maximum Purchase
Price specified in Item 3 of Annex A hereto (or such higher amount as to .
which the Owner, the Bank- and the Lessee may have agreed prior to the
delivery to the Owner of the Equipment being settled for on such Closing
Date), the Builder of such Equipment (and any assignee of such Builder) and
the Owner will enter into an agreement excluding from this Agreement such
unit or units of Equipment then proposed to be settled for and specified by
the Owner and the Lessee, as will, after giving effect to such exclusion,
reduce such aggregate Purchase Price to not more than said Maximum Purchase
Price (or such higher amount as aforesaid) and the Owner shall have no
further obligation or liability .in respect of units so excluded.

4.2. Settlement and Closing Date. The Equipment shall be settled
for in such number of groups of units of Equipment delivered to and

accepted by the owner as is provided in Item 2 of Annex A hereto. The term
"Closing Date" with respect to any group of units shall be such date as is
specified by the Lessee in accordance with Item 2 of Annex A hereto by five
business - days' written notice thereof with the concurrence of the Owner,
- the Bank and the Builder of such group of Equipment, but in no event shall
such Closing Date be later than September 30, 1985. Such notice shall
specify the aggregate Purchase Price of the Equipment to be settled for and
a copy thereof shall be sent by ‘the Lessee to the Builder of such group of
Equipment, the Bank and the Owner. The place of each closing shall be
determined by mutual agreement among the parties hereto. At least five
business days prior to any Closing Date, the Builder of such group of
Equipment shall present the Invoice to the Owner and the Lessee for the
Equipment to be settled for. The term "pbusiness day" as used herein means

- any calendar day, excluding Saturdays, Sundays and any other day on which |
banking institutions in Atlanta, Georgia, Charlotte, North Carolina, or New

York, New York, are authorized or cbligated to remain closed.

C-6



4.3. Indebtedness of Owner to Vendor. Subject to the terms of this

Agreement and the satisfaction of the conditions set forth in the
Participation Agreement, the Owner hereby acknowledges itself to be
indebted to the Vendor in the amount of the aggregate Purchase Price of the
Equipment to be settled for and hereby promises to pay the same in
immediately available funds to the Vendor at such place as the Vendor may
designate, as follows:

(a) on Closing Date, an amount equal to 35.85% of the
aggregate Purchase Price ("Owner Investment") of the Equipment for
which settlement is being made; and

(b) in 72 quarterly installments, as hereinafter provided, an
amount equal to the aggregate Purchase Price of the Equipment for which
settlement is being made less the aggregate amount paid or payable with
respect thereto pursuant to subsection (a) of this Section (said
portion of the aggregate Purchase Price payable in installments called
"CSA Indebtedness"). - ‘

4.4. CSA Indebtedness; Payment Dates; Interest.
(a) The installments of the CSA Indebtedness shall be payable
quarterly on January 1, April 1, July 1, and October 1 in each year,

commencing on January 1, 1986, until the last such installment has been
paid (each such date being herein called a "Payment Date"). If any
Payment Date is not a Banking Day, the payment shall be payable on the
next succeeding Banking Day.

The unpaid balance of the CSA Indebtedness shall bear interest
from and including the Closing Date in respect of which such
indebtedness was incurred at a rate of interest per annum for each
Interest Period equal to the Floating Rate. For purposes hereof, (i)
"Interest Period" shall mean with respect to any CSA Indebtedness (a)
initially, the period from and including the Closing Date in respect of
which such CSA Indebtedness wés incurred and ending on September 30,-
1985 and (b) thereafter, each period commencing on the first day of the
next preceding Interest Period applicable to such CSA Indebtedness and
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.ending on the day preceding the next succeeding Payment Date; provided,

as aforesaid; (ii) "Floating Rate" shall mean (a) the Eurodollar Margin
plus the LIBOR Rate, or (b) the C.D. Margin plus the Adjusted C.D.
Rate, or (c) the Prime Margin plus the Prime Rate, as the Lessee shall
select by giving notice to Bank prior to the beginning of each Interest
Period at which time the Lessee shall select the Floating Rate for a
one, two, or three month period, or if the Lessee shall fail to so
select, the same rate option in effect for the preceding Interest
Period; (iii) "Eurodollar Margin" shall mean (a) from the date hereof
to September 30, 1987, 3/8 of 1% per annum, (b) from October 1, 1987 to
September 30, 1990, 1/2 of 1% per annum, and (c) thereafter, 5% per
annum; (iv) "C.D. Margin" shall mean (a) from the date hereof to -
Septenber 30, 1987, 3/8 of 1% per annum and (b) from October 1, 1987 to
September 30, 1990, 1/2 of 1% per annum; (v) "Prime Margin" shall mean
(a) from the date hereof to September 30, 1987, O and (b) from October
1, 1987 to September 30, 1990, 1/8 of 1% per annum; (vi) "Banking Day"
shall mean any day on which commercial banks are open for domestic and
international business. (including dealing in_ dollar deposits) 1in
Atlanta, New York City and Charlotte, North Carolina; (vii) " LIBOR
Rate" applicable to any Interest Period shall mean the rate per annum
quoted by the Bank as 1its LIBOR rate for the amount of the CSA
Indebtedness for the succeeding Interest Period; (viii) "Adjusted C.D.
Rate" applicable to any Interest Period shall mean the rate per annum
quoted by the Bank as its Adjusted C.D. Rate for the amount of the CSA
Indebtedness for the succeeding Interest Period and shall be available
for selection by the Lessee until September 30, 1990; (ix) "Prime Rate"
shall mean the rate of interest announced by the Bank from time to time
as its Prime Rate, as in effect from time to time and shall be
available for selection by the Lessee until September 30, 1990. In
cases where the Lessee has selected a Floating Rate for a period of
time iess than three months and where the end of such period falls
prior to the subsequent Payment Date, interest due at the end of the
period- will be added to the CSA Indebtedness and the Lessee will again -
select a Floating Rate. On Payment Dates interest due and accrued plus
that portion of the CSA Indebtedness arising from the addition of
interest to CSA Indebtedness during the Interest Period shall be
payable.
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Where the Prime Rate option is selected, to permit calculation
of the Floating Rate prior to the end of any Interest Period it is
agreed that - the calculation will be made on the assumption that the
Prime Rate does not change for the last 10 days of the Interest Pericd.
The effect of actual changes in the Prime Rate occurring in the last 10
days of the Interest Period will be reflected as an addition to or
subtraction from, as the case may be, the interest payable on the
succeeding Payment Date.

Interest on the unpaid balance of the CSA Indebtedness shall be
payable in arrears to the extent accrued prior to each Payment Date.
The amount of principal of the CSA Indebtedness payable on each Payment
Date shall be calculated to be substantially in proportion to the
amount and allocation . of principal on such Payment Date set forth in.
Schedule I hereto (subject to the provisions of Article 7 hereof) and
the aggregate of such installments of principal shall completely
amortize the CSA Indebtedness at maturity on October 1, 2003. The
Owner will furnish to the Vendor and the Lessee and the Bank a schedule
showing the amount of principal payable on each Payment Date promptly
after the Closing Date, in such number of counterparts as shall be
requested by the Vendor..

(c) 1If, after the date of this Agreement, the adoption of any
applicable law, rule or regulation, or any change therein, or any
change . in the interpretation or administration thereof by any
governmental authority, central bank or comparable agency charged with
the interpretation or administration thereof or compliance by the Bank
with any request or directive (whether or not having the force of law)
of any such authority shall make it unlawful or impossible for the Bank
to make, maintain or fund its investment in the CSA Indebtedness
("Investment"”) on the basis of the LIBOR Rate or the Adjusted C.D. Rate
then the Bank forthwith shall so notify the Owner and the Lessee. Upon
receipt of such notice and until the Bank notifies the Owner and the

Lessee that such notice is no longer effective, the Floating Rate shall
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be (a) the Prime Margin plus the Prime Rate or the unaffected margin
plus rate option, if any, commencing on the last day of the then
current Interest Period if the Bank may lawfully continue. to maintain
and fund its Investment on such basis to such day or (b) the Prime
Margin plus the Prime Rate commencing immediately if the Bank may not
lawfully continue to fund and maintain its Investment on such basis to

such day.

(d) If (a). the adoption by the Board of Governors of the
Federal Reserve System on August 15, 1980, of revisions to Regulation D
or (b) after the date hereof, the adoption of, or any change in, any
applicable 1law, rule or regulation or the interpretation or
administration thereof by any governmental authority, central bank or
comparable agency charged with the interpretation or administration
thereof or complianée by the Bank with any request or directive of any
such authority, central bank or comparable agency (whether or not
having the force of law)£

(i) shall subject Bank to any tax, duty or other charge
with respect to its Investment if the Floating Rate is to be
determined on the basis of the LIBOR Rate or the Adjusted C.D.
Rate or shall change the basis of taxation of payments to Bank
of the principal of or interest on its Investment or in respect

. of its Investment (except for dhahges in the rate of tax on net
income imposed on all banks operating in any jurisdiction in
'which the Bank operates); or

(ii) shall impose, modify or deem applicable any reserve
(including, without 1limitation, any imposed by the Board of
Governors of the Federal Reserve System), special deposit or
similar requirement against assets of, deposits with or for the
account of, or credit extended by, Bank in the Eurodollar

- market or shall impose on Bank or the Eurodollar market any
other condition affecting its obligation to make or maintain

its Investment -in the Furocdollar market;
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and the result of any of the foregoing is to increase the cost to Bank of
making or maintaining its Investment or to reduce the amount of any sum
received or receivable by it in respect thereof by an amount deemed by Bank
to be material, then within fifteen (15) days after demand by Bank to the
Owner and the ILessee, the Owner will pay to Bank such aaditional amount or
amounts as will compensate Bank for such increased cost or reduction. ‘Bank
will promptly notify the Owner and the Lessee of any event of which it has
knowledge, occurring after the date hereof, which will entitle it to
compensation pursuant to this paragraph (d). A certificate of Bank setting
forth the basis for determining such additonal amount or amounts necessary
to compensate Bank shall be conclusive in the absence of manifest error.
Upoh receipt by the Lessee of a demand from Bank under this paragraph (d),
the Lessee may elect, upon three Banking Days' notice to Bank, to have the
Floating Rate be equal to the Prime Rate plus the Prime Margin; provided,.
that the Owner shall reimburse the Bank on demand for any loss incurred by
it as a result of such election, including, without limitation, any loss
incurred ‘in 1liquidating or employing deposits from third parties for the
period after such election takes effect to the end of the applicable
Interest Period.

4.5. Calculation of Interest. Interest under this Agreement shall
be calculated on the basis of a 360-day year and the actual number of days
elapsed in the Interest Period.

4.6. Penalty Interest. The Owner will pay interest at the rate of

2% per annum above the Prime Rate plus the Prime margin ("Penalty Rate"),
upon all amounts rervnaining. unpaid after the same shall have become due and
payable pursuant .to the terms hereof 6r such lesser amount as shall be
legally enforceable, anything herein to the contrary notwithstanding.

4.7. Currency of Payment. All payments provided for in this

Agreement shall be made by bank wire transfer of Federal funds in such coin
or currency of the United States as at the time of payment shall be legal
tender for the payment of public and private debts. Except as provided in
Article 7 hereof, the Owner shall not have the privilege of prepaying any
portion of the CSA Indebtedness prior to the date on which it becomes due.
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Any prepayment of CSA Indebtedness pursuant to Article 7 hereof may only
occur on a Payment Date and Owner agrees to notify the Bank of such
prepayment no later than two Banking Days in advance of such prepayment.

© 4.8. Liability of Owner Limited to "Income and Proceeds from

Equipment". Notwithstanding any other provison of this Agreement
(including but not limited to any provision of Articles 16 and 17 hereof,
except as set forth in this Section 4.8), but not limiting the effect of
Article 22 hereof, the liability of the Owner or any assignee of the Owner
for any and all payments to be made by it under this Agreement, with the
exception only of the payments to be made pursuant to Section 4.3(a) hereof
(which shall be made by the Owner) and the proviso to Section 13.3 hereof,
shall not exceed an amount equal to and shall be payable only out of the
"income and proceeds from the Equipment", and such payments shall be made
by the Owner only to the extent that the Owner or any assignee of the Owner
shall have actually received sufficient "income and proceeds from the
Equipment” to make such payments. Except as provided in the preceding
sentence, the Owner shall have no liability to make any payments under this
Agreement whatsoever except from the "income and proceeds from the
Equipment"” to the extent actually received by the Owner or any assignee of
the Owner. As used herein the term "income and proceeds from the
Equipment" shall mean:

(i) if one of the events of default specified in Section

16.1 hereof shall have occurred and while it shall be
continuing, so ' much of the following amounts as are
indefeasibly received by the Owner or any assignee of the Owner
at any time after any such event and during the continuance
thereof: (a) all amounts of rental and amounts in respect of a
Termination and/or Casualty Occurrences (as defined in Section
7 of the Ilease) paid for or with respect to the Equipment
pursuant to the Lease and any and all- other payments received
- under Section 13 or any other provision of the Lease (except
any indemnity paid or payable to the Owner pursuant to Section
6 or 12 of the Lease and any insurance proceeds payable under
public liability policies maintained pursuant to Section 7.6 of
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the ILease which by the terms of such policies or the terms of
the Lease are payable directly to Owner) and (b) any and all
payments or proceeds received for or with respect to the
Equipment as the result of the sale, lease or other disposition
thereof, after deducting all costs and expenses of such sale,
lease or other disposition; and

(ii) at any other time only that portion of the amounts
referred to in clauses (a) and (b) of subsection (i) above as
are indefeasibly received by the Owner or any assignee of the
Owner and as shall equal the portion of the CSA Indebtedness
(including prepayments thereof required in respect of a
Termination and/or Casualty Occurrences) and/or interest
thereon due and payable on the date such amounts were required:
to be paid pursuant to the Lease or as shall equal any other
payments then due and payable under this Agreement;

it being understood that "income and proceeds from the Equipment" shall in
no event include amounts referred to in the foregoing clauses (i) and (ii)
which were received by the Owner or any assignee of the Owner prior to the
existence of such an event of default which exceeded the amounts required
to discharge that portion of the CSA Indebtedness (including prepayments
thereof required in respect of a Termination and/or Casualty Occurrences)
and/or interest thereon due and payable on the date on which amounts with
respect thereto received by the Owner or any assignee of the Owner were
required to be paid to it pursuant to the Lease or which exceeded any other
payments due and payable under th,is Agreement at the time such amounts were
payable under the Lease. Nothing contained herein limiting the liability
of the Owner shall derogate from the right of the Vendor to proceed against
the EBEquipment as provided for herein for the full unpaid Purchase Price of
the Equipment and interest thereof and all other payments and obligations
hereunder. Notwithstanding anything to the contrary contained in Article
16 or 17 hereof, the Vendor agrees that in the event it shall obtain a
judgment against the Owner for an amount in excess of the amounts payable
by the Owner pursuant to the limitations set forth in this Section, it
will, accordingly, limit its execution of such judgment to amounts payable
pursuant to the limitations set forth in this Section.
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ARTICLE 5. SECURITY INTEREST IN BQUIPMENT

5.1. .Vendor To Retain Security Interest; Accessions Are Part of

Equipment. The Vendor hereby retains a security interest in the Equipment
until the  Owner shall have made all its payments under this Agreement and
shall have kept and performed all its agreements herein contained,
notwithstanding any provision of this Agreement limiting the liability of
the Owner and notwithstanding the delivery of the Equipment to and the
possession and use thereof by the Owner and the Lessee as provided in this
Agreement and the Lease. Any and all parts installed on and additions and
replacements made to any unit of Equipment (i) which are not readily
removable without causing material damage.to such unit, (ii) the cost of
which is included in the Purchase Price of such unit, (iii) in the course
of ordinary maintenance of the Units, or (iv) which are required for the.
operation or use of such unit in railroad interchange by the Applicable
Laws (as defined in Section 10.1 of the Lease) shall constitute accessions
to the Equipment and shall be subject to all the terms and conditions of
this Agreement and shall be included in the term "Equipment” as used

herein.

5.2. Obligations Upbn Payment of CSA Indebtedness. Except as
otherwise specifically provided in Article 7 hereof, when and only when the

Vendor shall have been paid the full indebtedness in respect of the
Purchase Price of the Equipment, together with interest and all other
payments as herein provided, absolute right to the possession of, title to
and property in the Equipment shall pass to and vest in the Owner without
further transfer or action on the part of the Vendor, except that the
Vendor, if requested by the Owner at that time, will (a) execute an
instrument releasing its security interest in the Equipment and
transferring such interest to the Owner or upon its order, free of all
liens, security interests and other encumbrances created or retained hereby
and deliver such instrument to the Owner at its address referred to in
Article 22 hereof, (b) execute and deliver at the same place, for filing in
all necessary public offices, such instrument or instruments in writing as
may be necessary or appropriate in order then to make clear upon the public
records the title of the Owner to the Equipment and (c) pay to the Owner
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any money paid to the Vendor pursuant to Article 7 hereof and not
theretofore applied as provided therein. The Owner hereby waives and
releases any and all rights existing or that may be acquired in or to the
payment of any penalty, forfeit or damages for failure to execute and
deliver such instrument or - instruments or to file any certificate of
payment in compliance with any law or statute requiring the filing of the
same, except for failure tb execute and deliver such instrument or
instruments or to file such certificate within a reasonable time after
written demand by the Owner.

ARTICIE 6. TAXES

6.1. General Tax Indemnification. Whether or not any of the

transactions contemplated hereby are consummated, the Owner agrees to pay
and to indemify and hold the Vendor harmless from all Taxes (as defined in
Section 6 of the Lease) for which indemnification is required under the
Lease; excluding, however, taxes measured solely by net income based upon

the Vendor's receipt of payments provided for herein (other than payments
due the Vendor under this Article 6 except those for which the Vendor is
entitled to a corresponding deduction in the calculation of its net income)
and franchise and value added taxes which are in lieu of such net income

taxes; provided, however, that the Owner shall not be required to pay any

Taxes during the period it may be contesting the same in the manner
provided in Section 6.2 hereof.

6.2. Claims; Contest; Refunds. If claim is made against the Vendor

. for any Taxes indemnified against under this Article 6, the Vendor shall

promptly notify the Owner. If reasonably requested by the Owner in
writing, the Vendor shall, upon receipt of any indemnity satisfactory to it
for " all cbsts, expenses, losses, legal and accountants' fees and
disbursements, penalties, fines additions to tax and interest, and at the
expense of the Owner, contest in good faith the validity, applicability or
amount of such Taxes by_ (a) resisting payment thereof if possible, (b) not
paying the same except under protest, if protest is necessary and proper,

and (c) 1if payment is made, using reasonable efforts to obtain a refund
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thereof in appropriate administrative or judicial proceedings or both. The
Owner may also contest, at its own expense, the validity, applicability or
amount of such Taxes in the name of the Vendor; provided that no proéeeding
or action relating to such contest shall be commenced (nor shall any
pleading, motion, brief or other paper be submitted or filed in the name of
the Vendor in any such proceeding or action) without the prior written
consent of the Vendor, which consent shall not be unreasonably withheld.
If the Vendor shall obtain a refund of all or ahy part of such Taxes
previously reimbursed by the Owner in connection with any such contest or
an amount representing interest thereon, the Vendor shall pay the Owner the

amount of such refund or interest net of expenses; provided, however, that

no event of default set forth in Section 16.1 hereof and no event which
with notice or lapse of time or both would constitute such an event of
default shall have occurred and be continuing.

6. 3. Reports or Returns. In case any report or return is required

to be made with respect to any obligation of the Owner under or arising out
of this Article 6, the Owner shall either make such report or return in
such manner as .  will show the interests of the Vendor in the Equipmgnt or
shall promptly notify the Vendor of such requirement and shall make such
report or return in such manner as shall be satisfactory to the Vendor.
All costs and expenses (including legal and accountants' fees) of preparing
any such return or report shall be borne by the Owner.

6.4. - Survival. All of the obligations of the Owner under this
Article 6 shall survive and continue, notwithstanding payment in full of
all other amounts due under this Agreement.

ARTICIE 7. MAINTENANCE; TERMINATION AND CASUALTY OCCURRENCES

7.1. Maintenance. The Owner shall, at its own cost and expense,
maintain and keep each unit of the Equipment in good operating order and
repair, ordinary wear and tear excepted, and eligible for railroad
interchange in accordance with the Applicable laws (as defined in Section
10.1 of the Lease) and in the same condition as other similar equipment
owned or leased by the Lessee.
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7.2, Termination; Casualty Occurrences. In the event that the Lease

is terminated pursuant to Section 7.8 of the Lease (a "Termination"), or
any unit of Equipment shall suffer a Casualty Occurrence (as defined in
Section 7.1 of the lease), the Owner shall, promptly after it shall have
received notice from the Lessee or has otherwise been informed of a
Termination or that such unit has suffered a Casualty Occurrence, cause the:
Vendor to be fully informed in regard thereto by written notice; provided
that, in the case of a Termination, the Owner shall give such written
notice to the Vendor no less than 30 days prior to the Settlement Date, as
hereinafter defined. On the next succeeding date for the payment of an
installment on the CSA Indebtedness after such notice from the Lessee has
been received or on the Termination Date (as defined in Section 7.8 of the
ILease) in the case of a Termination (each such date hereinafter called a
"Settlement Date"), the Owner shall, subject to the limitiations contained
in Section 4.8 hereof, pay to the Vendor (i) in the case of a Caéﬁalty
Occurrence, a sum equal to the Casualty Value (as defined in Section 7.3
hereof) of such unit suffering a Casualty Occurrence as of such Settlement
Date, together with an amount equal to accrued interest thereon (as
hereinafter provided) and (ii) in the case of a Termination a sum equal to
the Termination Value (as defined in Section 7.4 hereof) of all units
subject to the Lease as of such Settlement Date, together with an amount
eqﬁal to accrued interest thereon (as hereinafter provided). The Owner
shall file, or cause to be filed, with the Vendor a certificate setting
forth the Casualty Value of suéh unit or the Termination Value of all units
subject to the Lease, as the case may be. Any money paid to the Vendor
pursuant to this paragraph shall be applied (after the payment of principal
and interest due on such date in respect of CSA Indebtedness not being
prepaid) to prepay, without penalty or premium, ratably in accordance with
the unpaid balance of each installment, the CSA Indebtedness, together with
all interest accrued on the portion of the CSA Indebtedness being prepaid.
The Owner shall promptly cause to be furnished to the Vendor and the Lessee
a revised schedule of payments of principal and interest thereafter to be
made, in such number of counterparts as the Vendor and the Lessee may

request, calculated as provided in Section 4.4. hereof.

Cc-17



7.3. Casualty Value. The Casualty Value of each unit of the Equipment
suffering a Casualty Occurrence shall be deemed to be that portion of the
original Purchase Price ' thereof referred to in Paragraph 4.3(b) hereof

remaining unpaid on the date as of which such Casualty Value shall be
determined (without giving effect to any prepayment or prepayments
theretofore made under this Article with respect to any other unit). For
the purpose of this paragraph and Paragraph 7.4 hereof, each payment of the
Purchase Price made pursuant to Article 4 hereof shall be deemed to be a
payment with respect to each unit of Equipment in like proportion as the
original Purchase Price of such unit bears to the aggregate original
Purchase Price of all the Equipment.

7.4. Termination Value. The Termination Value of all units subject .
hereto shall be the Casualty Values as defined in Section 7.3 hereof.

7.5. Obligations upon Payment of Casualty Value or Termination Value.
Upon ‘payment by the Owner to the Vendor of (a) the Casualty Value of any -
unit of the Equipment having suffered a Casulaty Occurrence or (b) the
Termination Value of each unit subject to the Lease, absolute right to the

possession of, title to and property in such unit shall pass to and vest in
the Owner, without further transfer or action on the part of the Vendor,
- except that the Vendor, if requested by the Owner, will execute and deliver
to the Owner, at the expense of the Owner, an appropriate instrument
confirming such passage to the Owner of all the Vendor's right, title and
interest, and the release of the Vendor's security interest, in such unit,
in recordable form, in order that the Owner may make clear upon the public
records the title of the Owner to such unit.

ARTICLE 8. INSURANCE; CONDEMNATION

The Owner shall cause any insurance required by Section 7.6(ii) of the
Lease to be maintained. If fhe Vendor shall receive any insurance proceeds
or oondemnation payments in respect of any unit suffering a Casualty -
Occurrence, the Vendor shall forthwith pay such insurance proceeds or
" condemnation payments to the Owner after receipt by the Vendor of the
Casulaty Value of such Unit, together with accrued interest thereon, unless
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an event of default shall have occurred and be continuing hereunder. All
insurance proceeds received by the Vendor in respect of any unit of
Equipment not suffering a Casaulty Occurrence shall be forthwith paid to
the Owner upon proof reasonably satisfactory to the Vendor that any damage
to such unit in respect of which such proceeds were paid has been fully
repaired, provided that an event of default shall not have occurred and be
continuing. '

ARTICLE 9. REPORTS AND INSPECTIONS

On or before March 31 in each year, commencing with the year 1986, the
Owner shall cause to be furnished to the Vendor an accurate statement to
the effect set forth in Section 8 of the Lease. The Vendor shall have thé
right, by its agents, to inspect the Equipment and the Owner's and the
Lessee's records with respect thereto at such reasonable times as the
Vendor may request dufing the term of this Agreement. ‘

ARTICLE 10. MARKING OF EQUIPMENT

The Owner will cause each unit of Equipment to be kept numbered and
marked as provided in Section 5 of the Lease. The owner will not permit
the identifying number of any unit of the Equipment to be changed excep£ in
accordance with a statement of new number or numbers to be substituted
therefore which previously shall have been filed with the Vendor and filed
by or on behalf of the Owner in all public offices where this Agreement .
shall have been filed. Except as aforesaid, the Owner will not allow the
name of any . person, association or corporation to be placed on any unit of
Equipment as a designation that might be interpreted as a claim of
ownership; provided, however, that the Equipment may be lettered with the

names or initials or other insignia customarily used by the Lessee or its
permitted sublessees.

ARTICLE 11. COMPLIANCE WITH LAWS
During the term of this Agreement, the Owner will comply, and will
cause every lessee or user of the Equipment to comply, in all respects

(including without 1limitation the use, maintenance and operation of the
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Equipment) with all Applicable Laws (as defined in Section 10 of the Lease)
and in the event the Applicable lLaws require any alteration, replacement or
addition of or to any part of any unit of Equipment, the Owner will or will
cause any lessee to conform therewith at no expense to the Vendor;

provided, however, that the Owner or any lessee may, in good faith, contest

the wvalidity or application of any Applicable Law in any reasonable manner
which doés not, in the opinion of the Vendor, materially and adversely

affect the property or rights of the Vendor under this Agreement.
ARTICIE 12. POSSESSION AND USE

12.1. Possession and Use of Equipment by Owner. So long as an event
of default shall not have occurred and be continuing under this Agreement,
the Owner shall be entitled to the possession of the Equipment and the use
thereof from and after delivery of the Equipment by Builder to the Owner,
but only upon and subject to all the terms -and conditions of this

Agreement.

12.2. Ilease - Permitted; lease Subordinate; No Amendment or

Termination. The Owner simultaneously is leasing the Equipment to the

Lessee as provided in the Lease, and the rights of the Lessee. and its
permitted assigns under the Lease shall be subordinated and junior in rank
to the rights and shall, except as provided in Sections 4.2 and 15.2 of the
Lease, be subject to the remedies of the Vendor under this Agreement. The
Lease shall not be amended in any respect or terminated (except in
accordance with its terms) without the prior written consent of the Vendor
prior to the payment in full of the CSA Indebtedness, together with all
other sums due to the Vendor hereunder.

ARTICLE 13. PROHIBITION AGAINST LIENS

13.1. Owner To Discharge Liens. The Owner will pay or discharge any

and all sums claimed by any party from, through or under the Owner or its
successors or assigns which, if wunpaid, might become a lien, charge or
security interest on or with respect to the Equipment or any unit thereof
or the Iease or the income and proceeds from the Equipment or the Lease,
and will promptly discharge any such lien, charge or security interest
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which arises, but shall not be required to pay or discharge any such claim
so long as the validity thereof shall be contested in good faith and by
appropriate legal proceedings in any reasonable manner and the nonpayment
thereof does not, in the opinion of the Vendor, materially and adversely
affect the security interest of. the Vendor in or to the Equipment, its
interest in the income and proceeds from the Equipment or otherwise under
this Agreement. Any amounts paid by the Vendor in discharge of liens,
charges or security interests upon the Equipment or the income and proceeds

from the Equipment shall be secured by and under this Agreement.

13.2. No Breach for Cert‘:-.lin Liens. This covenant will not be deemed

breached by reason of liens for taxes, assessments or governmental charges

or levies, in each case not due and delinquent, or undetermined or inchoate
materialmen's, mechanics', workmen's, repairmen's or other 1like liens.
arising in the ordinary course of business and, in each case, not
delinquent.

13.3. Article 13 Subject to Article 22 Except in Certain Instances.
The obligations of the Owner under this Article 13 are subject to the
limitations contained in Article 22 hereof:; prov'ided,' however, that the

Owner will pay or discharge any and all taxes, claims, liens, charges or .
security interests claimed by any party from, through or under the Owner
and its successors and assigns not arising out of the transactions
contemplated hereby or in other documents mentioned herein (but, to the
extend that it receives funds, including taxes arising out of the receipt
of rentals and other payments under the Lease and any other proceeds from
the Equipment), which, if unpaid, might become a lien, charge or security
interest on or with respect to the Equipment or the Owner's interest in the
lease and the payments to be made thereunder, but the Owner shall not be
required to pay or discharge any such tax, claim, lien, charge or security
interest so 1long as the validity thereof shall be contested in good faith
and by appropriate legal proceedings in any reasonable manner and the
nonpayment- thereof does not in the opinion of the Vendor adversely affect
the security interest of the Vendor in the Equipment, the lLease, its
interest in the income and proceeds from the Equipment or the Lease, or

otherwise under this Agreement;
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ARTICLE 14. INDEMNITIES AND WARRANTIES

14.1. Indemnification. The Owner shall pay and shall protect,

indemnify and hold harmless the Vendor, its successors, assigns, agents and

servants ("Indemnified Persons"), from and against any and all Indemnified
Matters (as defined in Section 12 of the Lease), except that the Owner
shall not be liable to a Builder in respect of any Indemnified Matter to
the extent liability in respect thereof arises from an act or omission of
such Builder or is covered by such Builder's warranties or patent
indemnities referred to in Articles 2 and 14 hereof. The Owner shall be
obligated under this Article 14, whether or not any Indemnified Perscnal
shall also be indemnified with respect to the same matter under any other
agreement by any other person, and the Indemnified Person seeking to
enforce the indemnification may proceed directly against the Owner under
this Article 14 without first resorting to any such other rights of
indemnification. In case any action, suit or proceeding is brought against
any Indemified Person in connection with any Indeniﬁi-fied Matter, the Owner
may and, upon such Indemnified Person's request, will at the Owner's
expense resist and defend such action, suite or proceeding, or cause the
same to be resisted or defended by counsel selected by the Owner and
approved by such Indemified Person and, in the event of any failure by the
Owner to do so, the Owner shall pay all costs and expenses (including
without limitation attorneys' fees and expenses) incurred by such
Indemnified Person in connection with such action, suit or proceeding. In
the event the Owner is required to make any payment under this Article 14,
the Owner shall pay such Indemnified Person an amount which, after
deduction of all taxes required to be paid by such Indemnified Person in
respect of the receipt thereof under the laws of the United States or of
any political subdivision thereof (after giving credit for any savings in
respect of any such taxes by reason of deductions, credits or allowances in
respect of the payment of the expense indemnified against, and of any other
such taxes as determined‘ in the sole discretion of the Indemnified Person),
shall be -equal to the amount of such payment. The Vendor and the Owner
agree to give each other written notice of any claim or liability hereby

indemnified against promptly upon obtaining knowledge thereof. Upon the
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payment in full by the Owner of any indemnity as contained in this Article
14, and provided that no event of default described in Section 16.1 hereof
or other event which with notice or lapse of time or both would constitute
such an event of default shall have occurred and be continuing, the Owner
shall be subrogated to any right of such Indemnified Person (except against
another Indemnified Person) in respect of such Indemnified Matter. Any
payments received by such Indemnified Person from the Lessee as a result of
‘any Indemnified Matter shall be paid over to the Owner to the extend
necessary to reimburse the Owner for indemnification payments previously
made by the Owner in respect of such Indemnified Matter.

14.2. Survival; No Subrogation. The indemnities contained in this

Article 14 shall survive the expiration or termination of this Agreement .
with respect to all evehts, facts, conditions or other circumstancés
occurring or existing prior to such expiration or termination and are
expressly made for the benefit of and shall ‘be enforceable by any
Indemnified Person. None of the indemnities in this Article 14 shall be
deemed to create any rights of subrogation in any insurer or third party
against the Owner therefor, from or under any Indemnified Person, whether
because of any claim paid or defense provided for the benefit thereof or

otherwise.

14.3. Owner Not Released if Equipment Damaged or Lost. The Owner
will bear the responsibility for and risk of any damage to or destruction

or loss of each unit of Equipment and shall not be released from its
.obligations hereunder in any such event.

>

14.4. Warranties and Patent Indemnities. The agreement of the

parties relating to Builders' warranties of material and workmanship and to
patent indemnification is set forth in Items 1 and 2 of Annex A hereto and
Article 2 hereof. Such warranties and covenants of patent indemnity shall
continue in full force and effect notwithstanding the full payment of all
sums due under this Agreement, or the satisfactory discharge or termination -

of this Agreement in any manner whatsoever.
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14.5. Warranties Each Builder. Each Builder represents and warrants

to the Owner that at the time of delivery and acceptance of each unit of
its Equipment under this Agreement the Owner will have good and marketable
title to such unit, free and clear of all claims, liens, security interests
and other encumbrances of any nature except only the rights of the Vendor
and Lessee.

Each Builder'represents that it is not entering into this Agreement or
into -any other transaction contemplated by the Participation Agreement
directly or indirectly in connection with any arrangement or understanding
by it 1in any way involving any employee benefit plan (other than a
governmental plan) with respect to which it or, insofar as is know to it,
any party to the Participation Agreement is a party in interest, all within
the meaning of the Employee Retirement Income Security Act of 1974.

Each Builder hereby represents and warrants to the Owner and its
successors and éssigns that this Agreement has been-duly authorized by such
Builder and lawfully executed and delivered by it for a valid consideration
and that, assumig due authorization, execution and delivery by the Owner,
this Agreement is, insofar as such Builder is concerned, a legal, valid and
binding instrument, enforceable against such Builder in accordance with its

terms.
ARTICLE 15. ASSIGNMENTS

15.1. Assignment by Owner. The Owner will not transfer the right to

possession of any unit of the Equipment (except to the Lessee or any
sublessee of the Lessee pursuant to the Lease) or sell, assign, transfer or

otherwise dispose of its rights under this Agreement.

15.2. Assignment by Vendor. All or any of the rights, remedies,

benefits and advantages of the Vendor under this Agreement, including the
right to receive the payments herein provided to be made by the Owner, may -
be assigned by the Vendor and reassigned by any assignee at any time or
from time to time. No such assignment shall subject any assignee to or
relieve a Builder from any of the obligatins of such Builder to deliver the

Equipment to the Owner in accordance herewith or to respond to its
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warranties and indemnities referred to in Articles 2 and 14 hereof, or
obligations to such Builder contained in Articles 3, 4, 6 and 14 hereof,
Annex A hereto and this Article 15 or any other obligation which, according

to its terms or context, is intended to survive an assignment.

15.3. Notice of Assignment by Vendor. Upon any such assignment

pursuant to Section 15.2 hereof, the assignor shall give written notice to
the Owner and the Lessee, together with a copy of such assignment, and such
assignee shall, by virtue of such assignment, acquire all the assignor's
right, title and interest in and to the Equipment and this Agreement, or in
and to a portion théreof,I as the case may be, subject only to such
reservations as may be contained in such assignment. From and after the
receipt by the Owner of the notification of any such assignment, all
payments thereafter to be made by the Owner under this Agreement shall, to
the extent so assigned, be made to the assignee in such manner as it may
direct. The Owner shall have no cbligation to any assignee prior to actual

receipt by the Owner of written notice of any such assignment.

15.4. No Setoff Against CSA Indebtedness. The Owner recognizes that
this Agreement will be assigned to the Bank as provided in the CSA

Assignment. The Owner expressly represents, for the purpose of assurance

to any person, firm or corporation considering the acquisition of this
Agreement or of all or any of the rights of the Vendor hereunder, and for
the purpose of inducing such acquisition, that the rights of the Bank to
-the entire unpaid CSA Indebtedness in respect of the Purchase Price of the
Equipment or such part thereof as may be assigned together with interest
thereon, as well as any other rights hereunder which may be so assigned,
shall not be subject to any defense, setoff, counterclaim or recoupment
whatsoever by the Lessee, Owner or Vendor arising out of any breach of any
obligation of a Builder or any other person with respect to the Equipment
or the manﬁfacture, construction, delivery or warranty thereof or with
respect to any indemnity herein contained or arising by reason of any other
indebtedness or 1liability at any time owing to the Owner or the Lessee by -
any person. Any énd all such obligations, howsoever arising, shall be and

remain enforceable by the Owner against and only against the Builder.
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ARTICLE 16. DEFAULTS

16.1. Events of Default; Termination of Lease; Declaration of

. Default; Acceleration of CSA Indebtedness. In the event that any one or

more of the following events of default shall occur and be continuing:

(a) the Owner shall fail to pay or cause to be paid in full
any sum payable by the Owner- pursuant to Section 4.3, Section 4.4 or
Section 7.2 hereof when payment thereof shall be due hereunder
(irrespective of the provisions of Article 4 or 22 hereof or any other
provision of this Agreement limiting the liability of the Owner) and
such default shall continue for 10 days after written notice to Owner
that such payment is due and payable; or

(b) default shall be made in the observance or performance of
any other of the conditions and agi'eements on the part of the Owner
(irrespective of thé- provisions of Article 4 oi: 22 hereof or any other
provision of this Agreement limiting the liability of the Owner) or the
Iessee contained herein or in the Participation Agreement, the CSA
Assignment, the Lease Assignment or the Consent and such default shall
continue for 30 days after written notice from the Vendor to the Owner
and the Lessee specifying the default and demanding that the same be
remedied; or

(c) any other proceeding shall be commenced by or against the
Owner of the Lessee for any relief which includes or might result in
any modification of the obligations of the Owner hereunder, or the
Lessee under the Lease or under the Consent under any bankruptcy or
insolvency laws or laws relating to the relief of debtors, readjustment
of indebtedness, reorganizations, arrangements, compositions or
extensions (other than a law which does not permit any readjustment of
such obligations), and, unless such proceedings shall have been
dismissed, nullified,' stayed or otherwise rendered ineffective (but
then only so long as such stay shall continue in force or such
ineffectiveness shall cohtinue), all such obligations shall not have
been and shall not continue to be duly assumed in writing within 60

C~26



days after such proceedings shall have been commenced, pursuant to a
court order or decree, by a trusteeﬁor trustee or receiver or receivers
appointed (whether or not subject to ratification) for the Owner, the
or the Lessee, as the case may be, or for their respective property in
connection with any such proceedings in such manner that such
obligations shall have the same status as expenses of administration
and obligations incurred by such trustee or trustee or receiver or

receivers; or

(a) any Event of Default (aé defined in the lLease other than
one involving the Indemnity Agreement) shall have occurred and be
continuing under the Iease unless the Owner shall have cured such Event
of Default and the corresponding event of default hereunder within the
expiration of the applicable grace period provided herein; provided,
however, that if more than eight Events of Default or more than four
consecutive Events of Default shall have occurred under clause (A) of
Section 13.1 of the Lease which correspondé to an event of default
under Section 16.1(a) hereof, any such Event of Default shall be an
event of default hereunder whether or not the corresponding event of
default hereunder is cured;

then at any time after the occurrence of such an event of default the
Vendor may, upon written notice to the Owner and the Lessee and upon
compliance with any legal requirements then in force and applicable to such

action by the Vendor, declare (a"Declaration of Default") the entire unpaid
CSA Indebtedness, together with the interest thereon then accrued and
unpaid, immediately due and payable, without further demand, and thereafter
the aggregate of the unpaid balance of such indebtedness and interest shall
bear interest from the date of such Declaration of Default at the Penalty
Rate to the extent legally enforceable. In addition, if the Owner does not
pay the entire unpaid CSA Indebtedness, together with the interest thereon
accrued and unpaid to the date of payment within 15 days of such notice of
Declaration of Default, the Vendor may, subject to the Lessee's rights of -
possession, use and assignment under Sections 4 and 15 of the Lease, cause
the term of the Lease immediately upon such notice to terminate; provided,
however, that such termination shall not be in derogation of or impair the

rights of the Owner or the Bank (under the assignment thereof), as the case
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may be, to enforce compliance by the Lessee with any of its covenants and
agreements under the Lease or to enforce any of its rights and remedies
under Section 13 of the Lease (subject to the Bank's rights to repossess
and sell the Equipment as provided in this Agreement), including the rights
of the Owner or the Bank (under the assignment thereof), as the case may
be, to sue for and recover damages provided for in Section 13 of the Lease
upon the occurence of an Event of Default under the Lease. Upon a
Declaration of Default, subject to Article 4 hereof, the Vendor shall be
entitled to recover Jjudgement for the entire unpaid balance of the CSA
Indebtedness so payable, with interest as aforesaid, and to collect such
judgment out of any property of the Owner wherever situated, subject tolthe
provisions of Articles 4 and 22 hereof. The Owner shall promptly notify
the Vendor and the Iessee of any event of which it has knowledge which
constituted, constitutes, or with the giving of notice or lapse of time or
both would constitute an event of default under this Agreement. '

16.2. Waiver of Defaults. The Vendor may, at its election, waive any

such event of default and its consequences and rescind and annul any
Declaration of Default or notice of termination of the Lease by notice to
the Owner and the Lessee in writing to that effect, and thereupon the
respective rights of the parties shall be as they would have been if no
such event of default had occurred and no Declaration of Default or notice
of termination of the Lease had been made or given. Notwithstanding the
provisions of this section, time is of the essence of this Agreement and no
such waiver, rescission or annulment shall extend to or affect any other or
subsequent default or impair any rights or remedies consequent thereon.

»

ARTICLE 17. REMEDIES

17.1. - Vendor May Take Possession of Equipment. Subject to the

lessee's rights of possession, use and assignment under Sections 4 and 15
of the Lease, at any time during the continuance of a Declaration of
Default and upon such further notice, if any, as may be required for -
compliance. with any mandatory legal requirements then in force and
applicable to the action to be taken by the Vendor, the Vendor may take or
cause to be taken by its agent or agents immediate possession of the
Equipment or one or more of the units thereof without liability to return

to the Owner any sums theretofore paid and free from all claims whatsoever,
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except as hereinafter in this Article 17 expressly provided, and may remove
the same from possession and use of the Owner, the Lessee or any other
person and for such purpose may enter 'upon the premises where the Equipment
may be located and may use and employ in connection with such removal any
supplies, services and aids and any available trackage and other facilities
or means of the Owner or the Lessee, subject to all mandatory requirements

of due process of law.

17.2. Assembling of Equipment for Vendor. In case the Vendor shall
demand possession of the Equipment pursuant to this Agreement and shall

designate a reasonable point or points for the delivery of the Equipment,
the Owner shall at its own expense and risk:

(a) forthwith and in the usual manner (including withouvt‘
limitation giving prompt telegraphic and written notice to the
Association of American Railroads and all railroads to which any unit
or units have been interchanged or which may have possession thereof to
return the unit or units) place such units upon such storage tracks as

- the Vendor reasocnably may designate;

(b) cause such units to be stored on such tracks without
. charge for insurance, rent or storage until all such units of Equipment
have been sold, leased or cotherwise disposed of by the Vendor; and

(c) cause the same to be transported to any reasonable place
as directed by the Vendor.

During any storage period, the Owner will, at its own cost and expense,
insure, maintain and keep each such unit in good order and repair and
permit the inspection of the Equipment by the Vendor, the Vendor's
representatives. and prospective purchasers and users. This agreement to
deliver the BEquipment and furnish facilities as hereinbefore provided is of
the essence of the agreement between the parties, and the Owner
acknowledges that upon application to any court of equity having competent
jurisdiction the Vendor shall be entitled to a decree requiring specific
performance hereof. The Owner heréby expressly waives any and all claims

against the Vendor and its agent or agents for damages of whatever nature

Cc-29



in connection with any retaking of any unit of Equipment in any

commercially reascnable manner.

17.3. Vendor May Dispose of or Retain Equipment. At any time during

the continuance of a Declaration of Default, the Vendor (after retaking
possession of the Equipment as provided in Section 17.1 hereof) may, at its
election, retain the Equipment in satisfaction of the entire CSA
Indebtedness and make such disposition hereof as the Vendor shall deem fit.
Written notice of the Vendor's election to retain the Equipment shall be
given to the Owner and the Lessee by telegram or registered mail, addressed
. as provided in Article 21 hereof, and to any other persons to whom the law
may require notice, within 30 days after such Declaration of Default. 1In
the event that the Vendor . should elect to retain the Equipment and no
objection is made thereto within the 30-day period described in the second
proviso below, all the Owner's rights in i:he Bquipment shall thereupon
terminate and all payments made by the Owner may be retained by the Vendor
as compensation for the use of the Equipment; provided, however, that if
the Owner, before the expiration of the 30-day period described in the
proviso below, should pay or cause to be paid to the Vendor the total

unpaid balance of the CSA Indebtedness, together with interest thereon
accrued and unpaid, and all other payments due under this Agreement, then
in such event absolute right to the possession of, title to and property in
the Equipment shall pass to and vest in the Owner; provided further that if
the Owner, the Lessee or any other persons notified under the terms of this

Section object in writing to the Vendor within 30 days from the receipt of
notice of the Vendor's election to retain the Equipment, then the Vendor
may not so retain the Equipment, but shall sell, lease or otherwise dispose
of it or continue to hold it pending sale, lease or other disposition as
hereinafter provided or as may otherwise be permitted by law. If the
Vendor shall not have given notice to retain as hereinabove provided or
notice of intention to dispose of the Equipment in any other manner, it
shall be deemed to have elected to sell the Equipment in accordance with
the provisions of this Article 17.

17.4. Vendor May  Sell Equipment; Owner's Right of Redemption.
Subject to the Lessee's rights of possession, use and assignment under

Sections 4 and 15 of the Lease, at any time during the continuance of a
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Declaration of Default, the Vendor, with or without retaking possession
thereof, at its election and upon reasonable notice to the Owner, the
Lessee and any other persons to whom the law may require notice of the time
and place, may sell the Equipment or one or more of the units thereof free
from ariy and all claims of the Owner, the lLessee or any other party
claiming from, through or under the Owner or the lLessee, at law or in
equity, at public or private sale and with or without advertisement as the
Vendor may determine; provided, however, that if, prior to such sale and

prior to the making of a contract for such sale, the Owner should tender
full payment of the total unpaid balance of the CSA Indebtedness, together
with interest thereon accrued and unpaid and all other payments due under
this Agreement as well as expenses of the Vendor in retaking possession of,
removing, storing, holding and preparing the Equipment for and otherwise
. arranging for the sale and the Vendor's reaonsable attorneys' fees, then.
upon receipt of such payment, expenses and fees by the Vendor, aboslute
right to the possession of, title to and property in the Equipment shall
pass to and vest in the Owner. The proceeas of such sale or other
disposition, less the reasonable attorneys' fees and any other expenses
incurred by the Vendor in retaking possession of, removing, storing,
holding, preparing for sale and selling or otherwise disposing of the
Equipment, shall he credited on the amount due to the Vendor under the

provisions of this Agreement.

17.5. Sale of Equipment by Vendor. Any sale hereunder may be held or

conducted at such place or places and at such time or times as the Vendor

may specify, in one lot or in separate lots and without the necessity of
gathering at the place of sale the property to be sold, and in general in
such manner as the Vendor may determine, so long as such shall be in a
commercially reasonable manner. The Vendor, the Owner or the Lessee may
'bid for and became the purchaser of the Equipment or any unit thereof so
offered for sale. The Owner and the Lessee shall be given written notice
of such sale not less than 10 days prior thereto, by telegram or registered
mail addressed as provided in Article 21 hereof. In addition, if such sale
shall be a private sale (which shall be deemed to mean only a sale where an
advertisement for bids has not been published in a newspaper of general
circulation or a sale where less than 40 offerees have been solicited in
writing to submit bids), it shall be subject to the rights of the Lessee

C-31



and the Owner to purchase or provide a purchaser, within 10 days after
notice of the proposed sale price, at the same price offered by the
intending purchaser or a better price. In the event that the Vendor shall
be the purchaser of the Equipment, it shall not be accountable to the Owner
or the Ilessee (except to the extent of surplus money received as provided
in Section 17.7 hereof) and in payment of the purchase price therefor the
Vendor shall be entitled to have credited on account thereof all or any

part of sums due to the Vendor hereunder.

17.6. Effect of Remedies and Powers and Exercise Thereof. Each and
every power and remedy hereby specifically given to the Vendor shall be in

addition to every other power and remedy hereby specifically given or now
or hereafter existing at law or in equity not inconsistent herewith, and
each and every power and remedy may be exercised from time to time and
simultaneously and as often and in such order as may be deemed expedient by
the Vendor. All such powers and remedies shall be cumulative and the
exercise of one shall not be deemed a waiver of the right to exercise any
other or others. No delay or omission of the Vendor in the exercise of any
such power hereunder shall impair any such power or remedy or shall be
construed to be a waiver of any default or an acquiescence therein. Any
extension of time for payment hereunder or other indulgence duly granted to
the Owner shall not othefwise alter or affect the Vendor's rights or the
Owner's obligations hereunder. The Vendor's acceptance of any payment
after it shall have become due hereunder shall not be deemed to alter or
affect the Owner's obligations or the Vendor's rights hereunder with

respect to any sub_sequent payments or default therein.

17.7 Deficiency or Surplus. If there shall remain any amount due to

the Vendor under the provisions of this Agreement after applying all sums
of money realized by the Vendor under the remedies herein provided, the
Owner shall, éubject to the 1limitations of Section 4.8 hereof and of
Article 22 hereof, pay the amount of such deficiency to the Vendor upon
demand, together with interest thereon from the date of such demand to the
date of payment at the Penalty Rate and, if the Owner shall fail to pay
such deficiency, the Vendor may bring suit therefor and shall be entitled
to recover a judgment therefor against the Owner, provided that the
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satisfaction of any such Jjudgment shall be limited to those amounts set
forth in Section 4.8. If there shall remain a surplus in the possession of
the Vendor after applying as aforesaid all sums realized by the Vendor,
such surplus shall be paid forthwith to the Owner.

17.8 Expenses. Subject to the limitations of Section 4.8 and
Article 22 hereof, the Owner will pay all reasonable fees, costs and
expenses, including attorneys' fees, incurred by the Vendor in enforcing
its remedies under the terms of this Agreement. In the event that the
Vendor shall bring any suit to enforce any of tis rights hereunder and
shall be entitled to Jjudgment, then in such suit the Vendor may recover
reasonable expenses, including reasocnable attorney's fees, and the amount
therecf shall be included in such judgment.

17.9. Remedies Subject to Mandatory lLegal Requirements.  The
foregoing provisions of this Article 17 are subject in all respects to all

mandatory legal requirements at the time in force and applicable thereto.
ARTICLE 18. APPLICABLE STATE LAWS

18.1. Conflict with State Laws. Any provision of this Agreement

prohibited by any applicable law of any juridsiction (which is not
overridden by applicable Federal law) shall be ineffective as to such
jurisdictfon without modifying the remaining provisions of this Agreement.
Where, hqwever, the conflicting provisions of any such applicable law may
be waived, they are hereby waived by the Owner to the full extent permitted
by law, jit being the intention of the parties hereto that this Agreement
shall be deemed to be a conditional sale and enforced as such.

18.2. Waiver of Notices. Except as otherwise provided in this
Agreement, the Owner, to the full extent permitted by law, hereby waives

all statutory or other legal requirements for any notice of any kind,
including notice of intention to take possession of or to sell or lease the
Equipment or any one or more units thereof, and any other requirements as
to the time, place and terms of the sale or lease thereof, any other
requirements with respect to the enforcement of the Vendor's rights and any
and all rights of redemption.
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ARTICLE 19. FILING

The Owner will cause this Agreement, any assignments hereof and any
amendments or supplements hereto or thereto to be filed with the
Interestate Commerce Commission pursuant to 49 U.S.C. Section 11303; and
the Ownef will execute, acknowledge, deliver and file any and all further
instruments required by law or reasonably requested by the Vendor for the
purpose of proper protection, to the satisfaction of counsel for the
Vendor, of its title to the Equipment and its rights under this Agreement
or for the purpose of carrying out the intention of this Agreement; and the
Owner will promptly furnish to the Vendor certificates or other evidence of

such filing satisfactory to the Vendor.
ARTICLE 20. HEADINGS; MODIFICATION OF AGREEMENT

All article and section headings are inserted for convenience only and
shall not affect any construction or interpretation of this Agreement.

Except for the Participation Agreement and the Exhibits thereto, this
Agreement, including the Annexes hereto, exclusively and completely states
 the rights of the Builders, the Vendor and the Owner with respect to the
Bquipment and supersedes all other agreements, oral or written, with
respect to the Eqﬁipment. No variation or modification of this Agreement
and no waiver of any of its provisions or conditions shall be valid unless
in writing and signed by duly authorized representatives of the Vendor and
the Owner. Any reference herein to this Agreement or any other agreement
shall mean such agreement and all amendments and supplements hereto or
thereto then in effect. ' -

ARTICIE 21. NOTICES

Any notice required or permitted to be given hereunder shall be in
writing and shall be deemed to have been given when delivered personally to
the party to be charged thereby, or three (3) days after being deposited in
the United States mail, first class, postage prepaid and properly addressed
to that party, or upon transmission to that party by telex or facsimile, in
each case delivered, éddressed or transmitted, as the case may be, to that
party at its address, as follows:
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If to Builder. Each Builder, at the address specified in Item
1 of Annex A hereto.

If " to Lessee. Badische Corporation, 'P. O. Drawer D,

Williamsburg, Virginia 23187, Attention: Treasurer, Telephone No.:
804-887-6000, Telex: 82-3446.

If to Bank. Barclays Bank PLC, Suite 1800 First Atlanta Tower,
2 Peachtree Street, NW, Atlanta, Georgia 30383, Attention: Manager,
Telephone No.: 404-588-0437, Telex: 542-575.

If to the Owner. BarclaysAmerican/Leasing, Inc., 201 South
Tryon Street, Charlotte, North Carolina 28202, Attention: Credit and
Administration Director, Telephone No.: 704-372-5210, Telex: 572-562.

or at such other place as any such party may designate by notice given in
accordance with this Article. -

ARTICLE 22. IMMUNITIES; SATISFACTION OF UNDERTAKINGS

22.1. satisfaction of Certain Covenants.  The obligations of the
Owner under Sections 4.4(a), 7.1, 7.2, 17.2, 17.7 and 17.8 and under
Articles 6, 8, 9, 10, 11, 13 (except as set forth in Section 13.3 thereof),
14 and 19 hereof and any and all obligations at any time arising thereunder

shall be deemed satisfied in full in all respects by the Lessee's execution
and delivery of the Lease. The Owner shall not have any responsibility for
the Lessee's failure to perform such obligations; but if the same shall not
be performed, they shall consitute the basis for an event of default
hereunder pursuant to Article 16 hereof. No waiver or amendment of the
Lessee's undertakings under ‘the Lease shall be effective unless joined in
by the Vendor; provided, however, that the Vendor shall consent to any
agfeement ‘in writing between the Lessee and the Owner increasing the
rentals, casualty values or termination values payable pursuant to Section
3 or Section 7 of the Lease, such consent to be given by the Vendor within

30 days of delivery of a copy of such agreement to the Vendor.
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ARTICLE 23. GOVERNING LAW

This Agreement shall be governed by and construed in accordance with
the laws of the state of North Carolina; provided, however, that the
parties shall be entitled to all rights conferred by 49 U.S.C. Section
11303, such additional rights, if any, arising out of the filing hereof and

of any assignment hereof as shall be conferred by the laws of the several
jurisdictions in which this Agreement or any assignment hereof may be filed
or in which any unit of Equipment shall be located and such rights, if any,
arising out of the marking of Equipment.

ARTICLE 24. EXBECUTION

This Agreement may be executed in any number of counterparts, each of
which shall be deemed to be an original and all of which together shall
constitute a single instrument. Although for convenience this Agreement is -
dated as of the date first above written, the actual dates of execution
hereof by the parties hereto are the dates stated /in the acknowledgments
hereto annexed. '

IN WITNESS WHEREOF, the parties hereto have caused this instrument to
be. executed by duly authorized officers as of the date first above written.

ACF INDU ES, INCORPORATED

By:
rporate Sea Q |
Attest: , UNION-TANK CAR CO.
o BY:
[Corporate Seal]
Attest: TRINITY INDUSTRIES, INC.
By:

LCorporate Seal]

Attest: RARCLAYSAMERICAN/LEASING, INC.
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STATE OF ’

COUNTY OF '

On this !fé% day of )’V\W-/ / 75\5’ . before me personally appeared
&QM )71@@@\,‘&2% . 40 me personally known, who, being by me duly
sworn, says that he {s J&Wf ACF INDUSTRIES, INC., a

New Jersey corporation, that one of the seals affixed to the foregoing

instrument is the corporate seal of said Corporation, that said instrument
was signed and sealed on behalf of said Corporation by authority of its
Board of Directors and he acknowledged that the execution of the foregoing
instrument was the free act and deed of said Corporation.

Oé/mué L

otary Publlc;y
JANET, C: ZIMMERMAN

[Notarial Seal] NOTARY PUBLIC— STATE OF MISSOURI
COUNTY OF ST. CHARLES
My Commission Expires: MY COMMISSION EXPIRES DEC. 2, 1088

STATE OF v)
) ss.:
COUNTY OF ,)
On this day of ) ,» before me personally appeared

, to me personally known, who, being by me duly
sworn, says that he 1is a - of UNION TANK CAR CO., a
Delaware corporation, that one of the seals affixed to the foregoing

instrument is the corporate seal of said Corporation, that said instrument
was signed and sealed on behalf of said Corporation by authority of its
Board of Directors and he acknowledged that the execution of the foregoing
instrument was the free act and deed of said Corporation.

Notary Public
[Notarial Seal]

My Commission Expires:
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STATE OF ’

COUNTY OF ’

On this ___ day of ' ' . before me personally appeared

’ , to me personally known, who, being by me duly
~sworn, says that he is a of TRINITY INDUSTRIES, INC.,
a Texas corporation, that one of the seals affixed to the foregoing

instrument 1is the corporate seal of said Corporation, that said instrument
was signed and sealed on behalf of said Corporation by authority of its
Board of Directors and he acknowledged that the execution of the foregoing
instrument was the free act and deed of said Corporation.

Notary Public
[Notarial Seal]

My Commission Expires:

STATE OF .)
) ss.:
COUNTY OF )
On this /7 day of /}4;; /585 '~ , before me personally appeared
. D. . 6reA ' , to me personally known, who, being by me duly

sworn, éays that he is a Senior Vice President of RARCIAYSAMERICAN/LEASING,
INC;, a North Carolina corporation, that one of the seals affixed to the
foregoing instrument is the seal of said Corporation, that said instrument
was signed on behalf of said Corporation by authority of its Board of
Directors = and he acknowledged ‘that the execution of the foregoing
instrument was the free act and deed of said Corporation.

Tk

n Paemr.
Shes don. 4, }Qg
T ASG

[Notarial Seal]

My Commission Expires:

R
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SCHEDULE I

SCHEDULE OF PRINCIPAL, PAYMENTS
FOR EACH $1,000,000 OF CSA INDEBTEDNESS

Payment Beginning Principal Ending
Date Principal Payment Principal
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Item 1:

Item 2:

ANNEX A
O .
CONDITIONAL SALF AGREEMENT

Information Relating to Building of Equipment

The Equipment shall be settled for in not more than four groups of
units of Equipment delivered to and accepted by the Owner unless a
greater number shall be agreed to by the parties hereto.

Builders Warranty. Each Builder urarraﬁts that the Equipment it

manufactures will be built in accordance with the requirements,
specifications and standards set forth or referred to in Article 2
of this Agreement and warrants that the Equipment will be free
from defects in material (except as to specialties incorporated
therein which were specified or supplied by the Lessee and not
manufactured by Builder) and workmanship under normal use and
service. Each Builder's obligation under this Item 2 is limited
to making good at a location designated by it any part or parts of
any unit of such Equipment that shall be returned to such location
as it my specify in writing with transportation charges prepaid
within one year after the delivery of such unit to the Owner and
which examination shall disclose to have been thus defective.

This warranty is expressly in lieu of all other warranties express

or 'implied including any particular purpose except for its other

obligations or liabilities under Articles 2, 3, 4, 5, 6, 14 and 22

of  this "Agreement -and ‘Item "3 ‘of "this Annex A. Each Builder

neither -assumes 'nor - authorizes  any perscn to assume for it any

other' liability ' in connection with the construction and delivery

of "the Equipment, except as aforesaid. It is further understood

and agreed that in no event shall a Builder be liable for indirect
or consequential damages of any kind. ' ‘
Each Builder further agrees with the Owner that neither the
inspection as provided in Articles 3 of this Agréexnent': nof any
examination nor the acceptance of any units of the Equipment as
provided in said Article 3 shall be deemed a waiver or a
modification by the Owner of any of its rights under this Item 2.



Item 3:

Item 4:

Builder's Patent Indemnity. Except in cases of articles or

materials specified by the Lessee and not manufactured by a
Builder and in cases of designs, systems, processes, formulae or
combinations specified by the Lessee and not developed by a
Builder, such Builder agrees to indemnify, protect and hold
harmless the Owner from and against any and all liability, claims,
costs, charges and expenses, including royalty payments and
ocounsel fees,  in any manner imposed upon or accruing against the
Owner, its assigns or the users of the Equipment it manufactures
because of the use in or about the construction or coperation of
any of such Equipment of any design, system, process, formula,
combination, article or material which infringes or is claimed to
infringe on any patent or other right. Each Builder agrees to'and
hereby does, to the extent legally possible without impairing any
claim, right or cause of action hereinafter referred to, assign,
set over and deliver to the Owner and. the Lessee every claim,
right and cause of action which it has or hereafter shall have
against: the seller or sellers of any designs, systems, processes,
formulae, combinations, articles or materials specified by the
Lessee and purchased or otherwise acquired by it for use in or
about the construction or operation of any of the Equipment, on
the  ground that any such design, system, process, formula,
combination, article or material or operation thereof infringes or
is claimed to infringe on any patent or othere right. Each
Builder further agrees to execute and deliver to the Owner and the
Lessee all and every such further assurance as may be reasonably
requested more fully to effectuate the assignment and delivery of
every such claim, right and cause of action. Each Builder will
give notice to the Owner and the Lessee of any claim known to it
from which 1liability may be charged against the Lessee hereunder
and the Owner will givé notice to Builder of any claim known to it
from which liability may be charged against it hereunder.

The Maximum Purchase Price referred to in Article 4 of this
Agreement is $3, 700,000.00.
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EXHIBIT A
to
Participation Agreement

CONDITIONAL SALE AGREEMENT
Dated as of May 17, 1985
Between'.
ACF INDUSTRIES, INCORPORATED
and
UNION TANK CAR CO.

and

TRINITY INDUSTRIES, INC.
ard

BARCLAYSAMERICAN/LEASING, INC.

Floating Rate Conditonal Sale Indebtedness Due

[Covering 20 - 5000 Cubic Foot All-Steel Covered Hopper Cars and
34 Non-Insulated Tank Cars] A

Filed with the Interstate Commerce Commission pursuaht to 49 U.S.C.

Section 11303.



CONDITIONAL SALE AGREEMENT

TABLE OF CONTENTS*

Page

ARTICLE 1. ASSIGNMENT; DEFINITIONS ¢ o o o o o « o o o o o & c-1
ARTICLE 2. CONSTRUCTION AND SALE « « « o o o o o o o o o o & c-2
ARTICLE 3. INSPECTION AND DELIVERY « « « o o o ¢ o o o« o « o« C-3
ARTICLE 4. PURCHASE PRICE AND PAYMENT. « « « « o« o o o o o & c-5
ARTICLE 5. SECURITY INTEREST IN EQUIPMENT: + « o« « « o o o o c-14
ARTICLE 6. TAXES o o o o o o o o o o o s o o o o o o o o o o c-15
ARTICIE 7.  MAINTENANCE; TERMINATION AND |

CASUALTY OCCURRENCES: « « ¢ s o s o « o o o o & C-16
ARTICLE 8. INSURANCE; CONDEMNATION « o o « o ¢ o o o o o o & c-18
ARTICLE 9. REPORTS AND INSPECTIONS « « o « o« o« o o o s o o o c-19 -
ARTICIE 10.  MARKING OF EQUIPMENT: & « « o o o o o o o o« + o o C-19
ARTICIE 11. COMPLIANCE WITH LAWS: « « o o o o o o s o o o o o c-19
ARTICLE 12. POSSESSION AND USE. « o o o o o o o o o s s o « Cc-20
ARTICLE 13. PROHIBITION AGAINST LIENS « o o+ o o o « o o « o & C-20
ARTICLE 14. INDEMNITIES AND WARRANTIES: « « o o o « o o « o & c-22
'ARTICLE 15. ASSIGNMENTS o o o o o o o o o o s o o o o o o o o C-24
ARTICLE 16. DEFAULTS: o « o o o o o o o o o o s o o o o o o c-26
ARTICLE 17. REMEDIES: « « o o o o o o o o o ¢ o o o o o o o » Cc-28
ARTICLE 18.  APPLICABLE STATE LAWS « + « s ¢ o s « o o o o o & Cc-33
ARTICLE 19. FILING: o o o o o o o o o o o o o o o o o o o o o Cc-34
ARTICLE 20. HEADINGS; MODIFICATION OF AGREEMENT « « « o « « » Cc-34
ARTICIE 21. - NOTICES « « ¢ o o o s o o o o o o o o o o o o o« C-34
ARTICLE 22. IMMUNITIES; SATISFACTION OF UNDERTAKINGS. o « . c-35
ARTICLE 23. GOVERNING LAW « « « & o o o o o o o o o o o o o o C-36
ARTICLE 24. EXECUTION o o ¢ o ¢ o o o o o o o s o o o o o o & C-36
Schedule I -~ Amortization of CSA Indebtedness
Annex A - Infc?rmation Relating to Building of Equipment
Annex B — Equipment Schedule - ACF

Equipment Schedule - Trinity Ind.
Equipment Schedule - Union Tank Car
Annex C —— Lease

*This Table of Contents has been included for convenience only and does
not form a part of this document.



A

CONDITIONAL SALE AGREEMENT dated as of May 17, 1985, between each of
ACF INDUSTRIES, INCORPORATED, a New Jersey corporation; UNION TANK CAR CO.,
a Delaware corporation; and TRINITY INDUSTRIES, INC., a Texas corporation
(collectively "Builders", or -severally "“Builder" or collectively or

_severally "Vendor" as the context may require, as set forth in Section 1.3

hereof), and PRARCLAYSAMERICAN/LEASING, INC., a North Carolina corporation
(“Owner"). ‘

The Builders have severally agread to conditionally sell to the Owner,
subject to the terms and conditions hereof, the railroad equipment
described in Annex B hereto ("Equipment").

The Owner is entering into a Lease of Railroad Equipment with BADISCHE
OORPORATION . ("Lessee") substantially in the form of Annex C hereto
("Lease").

In consideration of the agreements hereinafter set forth, the parties

hereto hereby agree as follows:

ARTICIE 1. ASSIGNMENT; DEFINITIONS

. 1.1; Contemplated  Sources 'of Purchase Price; Assignment. The
parties hereto contemplate that the Owner will furnish 35.85% of the
Purchase Price (as defined in Section 4.1 hereof) of the Equipment and that
an amount equal to the balance of such Purchase Price shall be paid to the -

appropriate Builder by Barclays Bank PLC, a banking corporation organized
and existing under and by virtue of the laws of England operating an agency
in Atlanta, Georgia pursuant to the laws of the state of Georgia, ("Bank")
pursuant to an Agreement and Assignment dated as of the date hereof ("CsA
Assignment") among the Builders and the Bank. ' '
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1.2. Leasef'Assignment. As security for the payment and performance

of all the Owner's obligations hereunder, the Owner will assign certain of
its rights under the Lease to the Bank pursuant to an Assignment of Lease
and Agreement substantially in the form of Annex D hereto ("Lease
Assignment"), and the Lessee shall acknowledge and consent thereto pursuant
to a Consent and Agreement substantially in the form attached to the Lease
Assignment ("Consent").

1.3. Meaning of ' "Builder" and " "Vendor". The term "Builder",

whenever used in this Agreement, means, both before and after any
assigmment of its rights hereunder, the respective party hereto which has
manufactured the units of Equipment to be constructed by such party and
sold hereunder and any successor or successors for the time being to its
manufacturing properties and business. The term "Vendor", whenever used in
this Agreement, means, before any such assignment, the Builder or Builders
and, after any such assignment, both any assignee or assignees for the time
being of such particular assigned rights, as regards such rights, and also
any assignor as regards any rights hereunder that are retained or excluded
from any assignment. Any reference herein to this Agreement or any other
agreement shall mean said agreement and all amendments and supplements

hereto or thereto then in effect.

The rights and obligations of the Builders under this Agreement
are several in accordance with their interests and not joint. Accordingly,
whenever this Agreement, by the use of such designation as "the Vendor",
"such Builder" or other similar term, confers a right or imposes an
obligation upon a corporation manufacturing and selling equipment
hereunder, such right or obligation shall be construed to accrue to or to
be enforceable against only the specific corporation furnishing the units
of Equipment giving rise to such right or obligation and its successors as

herein provided.
ARTICLE 2. CONSTRUCTION AND SALE
Each Builder will construct its Equipment and will conditiocnally sell

and deliver the Equipment to the Owner. Each unit of Equipment shall be
constructed in accordance with the specifications referred to in Annex B



hereto and in accordance with such modifications thereof as may be agreed
upon in writing between the appropriate Builder, the Owner and the Lessee
(such specifications and any modifications called "Specifications"). .Each
Builder represents and warrants that (i) the design, quality and component
parts of each unit of Equipment to be delivered by such Builder under this
Agreement shall conform, on the date of delivery and acceptance of such
unit of Equipment, to all United States Department of Transportation and
Interstate Commerce Commission requirements and specifications and to all
standards, 1if any, recommended by the Association of American Railroads
reasonably interpreted as being applicable to railroad equipment of the
character of such unit, (ii) none of such component parts will be used
components and (iii) none of such units will have been used so as to
preclude the original use thereof by the Owner.

ARTICLE 3. INSPECTION AND DELIVERY

3.1. Place of Delivery. Each Builder will deliver the units of

Equipment to the Owner at the place or places specified in Annex B hereto
(or if BAnnex B does not specify a place or places, at the place or places
designated from time to time by the Owner), freight charges and storage
charges, if any, prepaid, in accordance with the delivery schedule set

forth in Annex B hereto; provided, however, that no Builder shall have any

obligation to deliver any unit of Equipment hereunder subsequent to the
commencement of any proceedings specified in clause (c) or (d) of Section
16.1 hereof or subsequent to the occurrence of any event of default as
described in Section 16.1 hereof or of any event which with the giving of
notice or lapse of time or both would constitute such an event of default.
Each Builder agrees not to deliver any unit of Equipment hereunder (a)
following receipﬁ of written notice -from the Owner or the Bank of the
commencement of any such proceedings or the occurrence of any such event,
as aforesaid or (b) until it receives notice from the Bank and the Owner
that the respective - conditions contained in Articles VII 'of the

Participation Agreement have been met.
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3.2. Force Majeure. The obligations of each Builder as to time of

delivery are subject to delays resulting from causes beyond such Builder's
reasonable control, including but not limited to acts of God, acts of
-government such as embargoes, priorities and allocations, war or war
conditions, riots or civil commotion, sabotage, strikes, differences with
workmen, accidents, fires, floods, explosions, damage to plant, equipment
or facilities, delays in receiving necessary materials or delays of

carriers or subcontractors.

3.3. Exclusion of Equipment. Notwithstanding the provisions of
Section 3.2 hereof, any unit of Equipment not delivered to the Owner

pursuant to Section 3.1 hereof and any unit of Equipment not delivered and
" accepted by the Owner hereunder on or before September- 30, 1985 unless
otherwise agreed to by Owner, Lessee and the appropriate Builder, shall be
excluded from this Agreement, and the Owner shall be relieved of its
obligations hereunder to purchase and pay for such Equipment. If any unit
of Equipment shall be so excluded, the parties hereto shall execute an
agreement supplemental hereto limiting this Agreement to the units of
BEquipment not so excluded herefrom. In the event of any such exclusion of
any unit of Equipment herefrom pursuant to the foregoing provisions or
pursuant to Section 4.1 hereof, or in the event the Owner is relieved of
its obligations hereunder to accept or pay for any or all units of
Equipment in accordance with the terms and conditions hereof for any reason
whatsoever, the Owner will transfer and assign to the Builder of such units
all the right, title and interest of the Owner in and to the units so
excluded.

3.4. Inspection. During construction, the Equipment shall be
subject to inspection and approval by the authorized inspectors of the
Owner (who may be employees of the Lessee), and each Builder shall grant to
such authorized inspectors reasonable access to the plént at which the
units of Equipment are being constructed in accordance with each Builder's
standard safety and insurance regulations. Prior to delivery to the OWner
by each Builder, each unit of Equipment shall be presented to an authorized
inspector of the Owner for inspection at the place specified for delivery
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of such unit, and if such unit conforms to the Specifications, requirements
and standards applicable thereto, such authorized inspector shall execute
and deliver to the Builder of such units of Equipment a certificate of
acceptance ("Certificate of Acceptance") stating that such unit has been
inspected and accepted on behalf of the Owner and is marked in accordance
with Article 10 hereof; provided, however, that the Builder of such units

of Equipment shall not thereby be relieved of its warranties referred to in
Articles 2 -and 14 hereof. By Section 2 of the lLease and by this Section
3.4, the Owner hereby appoints the Lessee its agent to inspect and accept
delivery of the Equipment. Acceptance of any unit of Equipment by the
Lessee (or its employees or agents, as aforesaid) pursuant to Section 2 of
the Lease shall be deemed to be acceptance of such unit hereunder by the
Owner.

3.5. Builder's Responsibilities After 'Delivery. Upon delivery to

and acceptance by the Owner of units of Equipment at the place specified
- for delivery, the Builder thereof shall have no further responsibility for
nor bear any risk of any damage to or the destruction or loss of any such
unit; provided, however, that such Builder shall not thereby be relieved of

its warranties referred to in Articles 2 and 14 hereof.

ARTICLE 4. PURCHASE. PRICE AND PAYMENT

4.1.  Meaning of "Purchase 'Price"; Exclusion ‘of Units. The base

price or prices per unit of Equipment to be paid by the Owner to the
Builder thereof are set forth in Annex B hereto. Such base price or prices
are subject to such increase or.decrease as may be agreed to by the Builder
thereof, the Owner and the ZLessee. The term "Purchase Price" as used
herein shall mean the base price or prices per unit as so increased by
freight charges to the Lessee's .designated location of delivery (which
charges are to be prepaid by the Builder thereof) and/or price escalation
or decrease as set forth in the invoice or invoices of the Builder thereof
(the "Invoice") delivered to the Owner and, if the Purchase Price is ofher
than the base price or prices set forth in said Annex B, the Invoice. shall

be accompanied by or have endorsed thereon the agreement or approval of the



Lessee and the Owner. (It is understood that invoices submitted prior to
the Closing Date may use estimated Purchase Prices, in which case Invoices
must be submitted not later than the Last Closing Date). If on any Closing
Date (as defined in Section 4.2 hereof) the aggregate Purchase Price of
Equipment for which settlement has theretofore been and is then being made
would, but for the provisions of this sentence, exceed the Maximum Purchase
Price specified in Item 3 of Annex A hereto (or such higher amount as to
which the Owner, the Bank and the Lessee may have agfeed prior to the
delivery to the Owner of the Equipment being settled for on such Closing
Date), the Builder of such Equipment (and any assignee of such Builder) and
the Owner will enter into an agreement excluding from this Agreement such
unit or units of Eéuipment then proposed to be settled for and specified by
the Owner and the Lessee, as will, after giving effect to such exclusion,
reduce such aggregate Purchase Price to not more than said Maximum Purchase
Price (or such higher amount as aforesaid) and the Owner shall have no
further obligation or liability in respect of units so excluded.

4.2, Settlement and . Closing Date. The Equipment shall be settled
for in such number of groups of units of Equipment delivered to and

accepted by the owner as is provided in Item 2 of Annex A hereto. The term
"Closing Date" with respect to any group of units shall be such date as is
specified by the Lessee in accordance with Item 2 of Annex A hereto by five
business days' written notice thereof with the concurrence of the Owner,
the Bank and the Builder of such group of Equipment, but in no event shall
such Closing Date be later than September 30, 1985. Such notice shall
specify the aggregate Purchase Price of the Equipment to be settled for and
a copy thereof shall be sent by ’the Lessee to the Builder of such group of
Equipment, the Bank and the Owner. The place of each closing shall be
determined by mutual agreement among the parties hereto. At least five
business days prior to any Closing Date, the Builder of such group of
Equipment shall present the Invoice to the Owner and the Lessee for the
Equipment to be settled for. The term "business day" as used herein means
any calendar day, excluding Saturdays, Sundays and any other day on which
banking institutions in Atlanta, Georgia, Charlotte, North Carolina, or New
York, New York, are authorized or obligated to remain closed.
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4.3. Indebtedness of Owner to Vendor. Subject to the terms of this
Agreement and the satisfaction of the conditions set forth in the
Participation Agreement, the Owner hereby acknowledges itself to be
indebted to the Vendor in the amount of the aggregate Purchase Price of the
Equipment to be settled for and hereby promises to pay thé same in
immediately available funds to the Vendor at such place as the Vendor may
designate, as follows:

(a) on Closing Date,. an amount equal to 35.85% of the
aggregate Purchase Price ("Owner Investment") of the Equipment for
which settlement is being made; and

(b) in 72 quarterly installments, as hereinafter provided, an
amount equal to the aggregate Purchase Price of the Equipment for which
settlement is being made less the aggregate amount paid or payable with
respect thereto pursuant to subsection (a) of this Section (said
portion of the aggregate Purchase Price payable in installments called
"CSA Indebtedness").

4.4. CSA Indebtedness; Payment Dates; Interest.
(a) The installments of the CSA Indebtedness shall be payable
quarterly on January 1, April 1, July 1, and October 1 in each year,

commencing on January 1, 1986, until the last such installment has been
paid (each such date being herein called a "Payment Date"). If any
Payment Date is not a Banking Day, the payment shall be payable on the’
next succeeding Banking Day.

The unpaid balance of the CSA Indebtedness shall bear interest
from and including the Closing Date in respect of which such
indebtedness was incurred at a rate of interest per annum for each
Interest Period equal to the Floating Rate. For purposes hereof, (i)
"Interest Period" shall mean with respect to any CSA Indebtedness (a)
initially, the period from and including the Closing Date in respect of
which such CSA Indebtedness was incurred and ending on September 30,
1985 and (b) thereafter, each period commencing on the first day of the
next preceding Interest Period applicable to such CSA Indebtedness and



ending-on the day preceding the next succeeding Payment Date; provided,
as aforesaid; (ii) "Floating Rate" shall mean (a) the Eurodollar Margin
plus the LIBOR Rate, or (b} the C.D. Margin plus the Adjusted C.D.
Rate, or (c) the Prime Margin plus the Prime Rate, as the Lessee shall
select by giving notice to Bank prior to the beginning of each Interest
Period at which time the Lessee shall select the Floating Rate for a
one, two, or three month period, or if the Lessee shall fail to so
select, the same rate bption in effect for the preceding Interest
Period; (iii) "Eurodollar Margin" shall mean (a) from the date hereof
' to September 30, 1987, 3/8 of 1% per annum, (b) from October 1, 1987 to
September. 30, 1990, 1/2 of 1% per annum, and (c) thereafter, 5% per
annum; (iv) "C.D. Margin" shall mean (a) from the date hereof to
September 30, 1987, 3/8 of 1% per annum and:(b) from October 1, 1987 to .
September 30, 1990, 1/2 of 1% per annum; (v) "Prime Margin" shall mean
(a) from the date hereof to September 30, 1987, O and (b) from Octcber
1, 1987 to September 30, 1990, 1/8 of 1% per annum; (vi) "Banking Day"
shall mean any day on which commercial banks are open for domestic and
international business (including dealing in dollar deposits) 1in
Atlanta, New York City and Charlotte; North Carolina; (vii) " LIBOR
Rate" applicable to any Interest Period shall mean the rate per annum
quoted by the Bank as its LIBOR rate for the amount of the CSA
-Indebtedness for the succeeding Interest Period; (viii) "Adjusted C.D.
Rate" applicable to any Interest Period shall mean the rate per annum
quoted by the Bank as its Adjusted C.D. Rate for the amount of the CSA
Indebtedness for the succeeding Interest Period and shall be available
for selection by the Lessee until September 30, 1990; (ix) "Prime Rate"
shall mean the rate of interest announced by the Bank from time to time
as 1its Prime Rate, as in effect from time to time and shall be
available for selection by the Lessee until September 30, 1990. In
cases where the Lessee has selected a Floating Rate for a period of
time 1less than three months and Where the end of such period falls
prior to the subsequent Payment Date, interest due at the end of the
period will be added to the CSA Indebtedness and the Lessee will again
select a Floating Rate. On Payment Dates interest due and accrued.plus
that portion of the CSA Indebtedness arising from the addition of
interest to CSA Indebtedness during the Interest Period shall be

payable.
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Where the Prime Rate option is selected, to permit calculation
of the Floating Rate prior to the end of any Interest Period it is
agreed that the calculation will be made on the assumption that the
Prime Rate does not change for the last 10 days of the Interest Period.
The effect of actual changes in the Prime Rate occurring in the last 10
days of the Interest Period will be reflected as an addition to or
-subtraction from, as the case may be, the interest payable on the
succeeding Payment Date. '

Interest on the unpaid balance of the CSA Indebtedness shall be
payable in arrears to the extent accrued prior to each Payment Date.
The amount of principal of the CSA Indebtedness payable on each Payment
Date shall be calculated to be substantially in proportion to the
amount and allocation of principal on such Payment Date set forth in
Schedule I ‘hereto (subject to the provisions of Article 7 hereof) and
the aggregate of such installments of principal shall completely
amortize the CSA Indebtedness at maturity on Octcber 1, 2003. The
Owner will furnish to the Vendor and the Lessee and the Bank a schedule
showing the amount of principal payable on each Payment Date promptly
after the Closing Date, in such number of counterparts as shall be
réquested by the Vendor.

(c) If, after the date of this Agreement, the adoption of any
applicable law, rule or regulation, or any change therein, or any
change in the interpretation or administratiqn thereof by any
governmental authority, central bank or comparable agency charged with
the interpretation or administration thereof or compliance by the Bank
with any request or directive (whether or not having the force of law)
of any such authority shall make it unlawful or impossible for the Bank
to make, ymaintain or fund its investment in the CSA Indebtedness
("Investme:nt") on the basis of the LIBOR Rate or the Adjusted C.D. Rate
then the Bank forthwith shall so notify the Owner and the Lessee. Upon
receipt of such notice and until the Bank notifies the Owner and the

Lessee that such notice is no longer effective,. the Floating Rate shall



be (a) the Prime Margin plus the Prime Rate or the unaffected margin
plus rate option, if any, commencing on the last day of the then
current Interest Period if the Bank may lawfully continue to maintain
and fund its Investment on such basis to such day or (b) the Prime
Margin plus the Prime Rate commencing immediately if the Bank may not
lawfully continue to fund and maintain its Investment on such basis to
such day.

(d) If (a) the adoption by the Board of Governors of the
Federal Reserve System on August 15, 1980, of revisions to Regulation D
or (b) after the date hereof, the adoption of, or any change in, any
applicable law, rule or ©regulation or the interpretation or
administration thereof by any governmental authority, central bank or
comparable agency charged with the interpretation or administration
thereof or compliance by the Bank with any request or directive of any
such authority, central bank or comparable agency (whether or not
having the force of law):

(i) shall subject Bank to any tax, duty or other charge
with respect to its Investment if the Floating Rate is to be
determined on the basis of the LIBOR Rate or the Adjusted C.D.
Rate or shall change the basis of taxation of payments to Bank
of the principal of or interest on its Investment or in respect
of its Investment (except for Changés in the rate of tax on net
income imposed on all banks operating in any jurisdiction in
which the Bank operates); or

(ii) shall impose, modify or deem applicable any reserve
(including, without limitation, any imposed by the Board of
Governors of the Federal Reserve System), special deposit or
similar requirement against assets of, deposits with or for the
account - of, or credit extended by, Bank in the Eurodollar
market or shall impose on Bank or the Eurodollar market any
other condition affecting its obligation to make or maintain -

its Investment in the FEurodollar market;
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and the result of any of the foregoing is to increase the cost to Bank of
making or maintaining its Investment or to reduce the amount of any sum
received or receivable by it in respect thereof by an amount deemed by Bank
to be material, then within fifteen (15) days after demand by Bank to the
Owner and the Lessee, the Owner will pay to Bank such additional amount or
amounts as will compensate Bank for such increased cost or reduction. Bank
will promptly notify the Owner and the Lessee of any event of which it has
knowledge, occurring after the date hereof, which will entitle it to
compensation pursuant to this paragraph (d). A certificate of Bank setting
forth the basis for determining such additonal amount or amounts necessary .
to compensate Bank shall be conclusive in the absence of manifest error.
Upon receipt by the Lessee of a demand from Bank under this paragraph (d),
the Lessee may elect, upon three Banking Days' notice to Bank, to have the
Floating Rate be equal to the Prime Rate plus the Prime Margin; provided, -
that the Owner shall reimburse the Bank on demand for any loss incurred by
it as a result of such elecfion, including, without limitation, any loss
incurred in liquidating or empioying deposits from third parties for the
period after such election takes effect to the end of the applicable

Interest Period.

4.5. Calculation of Interest. Interest under this Agreement shall
be calculated on the basis of a 360-day year and the actual number of days
elapsed in the Interest Period.

4.6. Penalty Interest. The Owner will pay interest at the rate of

2% per annum above the Prime Rate plus the Prime margin ("Penalty Rate"),
upon all amounts remaining unpaid after the same shall have become due and
payable pursuant to the terms hereof or such lesser amount as shall be
legally enforceable, anything herein to the contrary notwithstanding.

4.7. Currency  of Payment. All payments provided for  in this

Agreement shall be made by bank wire transfer of Federal funds in such coin
or currency of the United States as at the time of payment shall be legal
tender for the payment of public and private debts. Except as provided in
Article 7 hereof, the Owner shall not have the privilege of prepaying any
portion of the CSA Indebtedness prior to the date on which it becomes due.
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Any prepayment of CSA Indebtedness pursuant to Article 7 hereof may only
occur on a Payment Date and Owner agrees to notify the Bank of such
prepayment no later than two Banking Days in advance of such prepayment.

4.8. Liability of Owner Limited to "Inocome and Proceeds fram
Equipment". Notwithstanding any other provison of this Agreement

(including but not limited to any provision of Articles 16 and 17 hereof,
except as set forth in this Section 4.8), but not limiting the effect of
Article 22 hereof, the liability of the Owner or any assignee of the Owner
for any and all payments to be made by it under this Agreement, with the
exception only of the payments to be made pursuant to Section 4.3(a) hereof
(which shall be made by the Owner) and the proviso to Section 13.3 hereof,
shall not exceed an amount equal to and shall be payable only out of the
“income and proceeds from the Equipment", and such payments shall be made
by the Owner only to the extent that the Owner or any assignee of the Owner
shall have actually received sufficient "income and proceeds from the
Equipment" to make .such payments. Except as provided in the preceding
sentence, the Owner shall have no liability to make any payments under this
Agreement whatsoever except from the "income and proceeds from the
Equipment" to the exf:ent actually received by the Owner or any assignee of
the Owner. As used herein the term "income and proceeds from‘the
Equipment"” shall mean:

(i) if one of the events of default specified in Section
'16.1 hereof shall have occﬁrred and while it shall be
continuing, so much- of the following amounts as are
indefeasibly received by the Owner or any assignee of the Owner
at any time after any such event and during the continuance
thereof: (a) all amounts of rental and amounts in respect of a
Termination and/or Casualty Occurrences (as defined in Section
7 of the Lease) paid for or with respect to the Equipment
pursuant to the Lease and any and all other payments received
under Section 13 or any other provision of the Lease (except
any indemnity paid or payable to the Owner pursuant to Section
6 or 12, of the Lease and any insurance proceeds payable under

public liability policies maintained pursuant to Section 7.6 of
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the Lease which by the terms of such policies or the terms of
the Lease are payable directly to Owner) and (b) any and all
payments or proceeds received for or with réspect to the
Equipment as the result of the sale, lease or other disposition
thereof, after deducting all costs and expenses of such sale,
lease or other disposition; and

(ii) at any other time only that portion of the amounts
referred to in clauses (a) and (b) of subsection (i) above as
are indefeasibly received by the Owner or any assignee of the
Owner and as shall equal the portion of the CSA Indebtedness
(including prepayments thereof required in respect of a
Termination and/or Casualty Occurrences) and/or interest
thereon due and payable on the date such amounts were required.
to be paid pursuant to the Lease or as shall equal any other
payments then due and éayable-under this Agreement;

it being understood that "income and proceeds from the Equipment" shall in
no event include amounts referred to in the foregoing clauses (i) and (ii)
which were received by the Owner or any assignee of the Owner prior to the
existence of such an.event of default which exceeded the amounts required
to discharge that portion of the CSA Indebtedness (including prepayments
thereof required in respect of a Termination and/or Casualty Occurrences)
and/or interest thereon due and payable on the date on which amounts with
~respect thereto received by the Owner or any assignee of the Owner were
required to be paid to it pursuant to the Lease or which exceeded any other
payments due and payable under th;s Agreement at the time such amounts were
payable under the Lease. Nothing contained herein limiting the liability
of the Owner shall derogate from the right of the Vendor to proceed against
the Equipment as provided for herein for the full unpaid Purchase Price of
the Equipment and interest thereof and all other payments and obligations
hereunder. Notwithstanding anything to the contrary contained in Article
16 or 17 hereof, the Vendor agrees that in the event it shall obtain a
judgment against the Owner for an amount in excess of the amounts payable
by the Owner pursuant tb the limitations set forth in this Section, it
will, accordingly, limit its execution of such judgment to amounts payable

pursuant to the limitations set forth in this Section.
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ARTICLE 5. SECURITY INTEREST IN BEQUIPMENT

5.1, Vendor To Retain Security Interest; Accessions Are Part of

Equipment. The Vendor hereby retains a security interest in the Equipment
until the Owner shall have made all its payments under this Agreement and
shall have kept and performed all its agreements herein contained;
notwithstanding any provision of this Agreement limiting the liability of
the Owner and notwithstanding the delivery of the Equipment to and the
possession and use thereof by the Owner and the Lessee as provided in this
Agreement and the Lease. Any and all parts installed on and additions and
replacements made to any unit of Equipment (i) which are not readily
removable without causing material damage to such unit, (ii) the cost of
which is included in the Purchase Price of such unit, (iii) in the course
of ordinary maintenance of the Units, or (iv) which are required for the.
operation or use of such unit-in railroad interchange by the Applicable
ILaws (as defined in Section 10.1 of the Lease) shall constitute accessions
to the Equipment and shall be subject to all the terms and conditions of
this Agreement and shall be included in the term "Equipment" as used

herein.

5.2.  Obligations Upon Payment of CSA Indebtedness. Except as
otherwise specifically provided in Article 7 hereof, when and only when the

Vendor shall have been paid the full indebtedness in respect of the
Purchase Price of the Equipment, together with interest and all other
payments as herein provided, absolute right to the possession of, title to
and property in the Equipment shall pass to and vest in the Owner without
further ‘transfer or action on the part of the Vendor, except that the
Vendor, if requested by the Owner at that time, will (a) execute an
instrument releasing its security interest in the Equipment and
transferring such interest to the Owner or upon its order, free of all
liens, security interests and other encumbrances created or retained hereby
and deliver such instrument to the Owner at its address referred to in
Article 22 hereof, (b) execute and deliver at the same place, for filing in
all necessary public offices, such instrument or instruments in writihg as
may be necessary or appropriate in order then to make clear upon the public
records the title of the Owner to the Equipment and (c) pay to the Owner
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any money paid to the Vendor pursuant to Article 7 hereof and not
theretofore applied as provided therein. The Owner hereby waives and
releases any and all rights existing or that may be acquired in or to the
payment of any penalty, forfeit or damages for failure to execute and
deliver such instrument or instruments or to file any certificate of
payment in compliance with any law or statute requiring the filing of the
same, except for failure to execute and deliver such instrument or
instruments or to file such certificate within a reasonable time after
written demand by the Owner.

ARTICIE 6. = TAXES

" 6.1 General Tax Indemnification. Whether or not any of the

transactions contemplated hereby are consummated, the Owner agrees to pay
and to indemnify and hold the Vendor harmless from all Taxes (as defined in
Section 6 of the lease) for which indemnification is required under the
Lease; excluding, however, taxes measured solely by net income based upon

the Vendor's receipt of payments provided for herein (other than payments
due the Vendor under this Article 6 except those for which the Vendor is
entitled to a corresponding deduction in the calculation of its net income)
and franchise and value added taxes which are in lieu of such net income

taxes; provided, however, that the Owner shall not be required to pay any

Taxes during .the period it may be oontesting the same in the manner

provided in Section 6.2 hereof.

6.2, Claims; Contest; Refunds. If claim is made against the Vendor

for any Taxes indemnified against under this Article 6, the Vendor shall
promptly notify the Owner. If reasonably requested by the Owner in
writing, the Vendor shall, upon receipt of any indemnity satisfactory to it
for all costs, expenses, losses, legal and accountants' fees and
disbursements, penalties, fines additions to tax and interest, and at the
expense of the Owner, contest in good faith the validity, applicability or
amount of such Taxes by (a) resisting payment thereof if possible, (b) not
paying the same except under protest, if protest is necessary and proper,

and (c) if payment is made, using reasonable efforts to obtain a refund
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thereof in appropriate administrative or judicial proceedings or both. The
Owner méy also contest, at its own expense, the validity, applicability or
amount of such Taxes in the name of the Vendor; provided that no. proceeding
or action relating to such contest shall be commenced (nor shall any
pleading, motion, brief or other paper be submitted or filed in the name of
the Vendor in any such proceeding or action) without the prior written
consent of the Vendor, which consent shall not be unreasonably withheld.
If the Vendor shall obtain a refund of all or any part of such Taxes
previously reimbursed by the Owner in connection with any such contest or
an amount representing interest thereon, the Vendor shall pay the Owner the
amount of such refund or interest net of expenses; provided, however, that

no event. of default set forth in Section 16.1 hereof and no event which
with notice or lapse of time or both would constitute such an event of

default shall have occurred and be continuing.

6. 3. Reports or Returns.  In case any report or return is required

to be made with respect to any obligation of the Owner under or arising out
of this Article 6, the Owner shall either make such report or return in
such manner as will show the interests of the Vendor in the Equipment or
shall promptly notify the Vendor of such requirement and shall make such
report or return in such manner as shall be satisfactory to the Vendor.
All costs and expenses (including legal and accountants' fees) of preparing
any such return or report shall be borne by the Owner.

6.4. Survival. All of the obligations of the Owner under this
Article 6 shall survive and continue, notwithstanding payment in full of

all other amounts due under this Agreement.
ARTICLE 7. MAINTENANCE; TERMINATION AND CASUALTY OCCURRENCES

7.1. Maintenance. The Owner shall, at its own cost and expense,
maintain and keep each unit of the Equipment in good operating order and
repair, ordinary wear and tear excepted, and eligible for railroad
interchange in accordance with the Applicable laws (as defined in Section
10.1 of the Lease) and in the same condition as other similar equipment
owned or leased by the Lessee.
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7e2. Termination; Casualty Occurrences. In the event that the lease

is terminated pursuant to Section 7.8 of the Lease (a "Termination"), or
any unit of Equipment shall suffer a Casualty Occurrence (as defined in
Sectién 7.1 of the Lease), the Owner shall, promptly after it shall have
received notice from the Lessee or has otherwise been informed of a
Termination or that such unit has suffered a Casualty Occurrence, cause the
Vendor to be fully informed in regard thereto by written notice; provided
that, in the case of a Termination, the Owner shall give such written
notice to the Vendor no less than 30 days prior to the Settlement Date, és
hereinafter defined. On the next succeeding date for the payment of an
installment on the CSA Indebtedness after such notice from the Lessee has
been received or on the Termination Date (as defined. in Section 7.8 of the
lease) in the case of a Termination (each such date hereinafter called a
"Settlément Date"), the Owner shall, subject to the limitiations contained
in Section 4.8 hereof, pay to the Vendor (i) in the case of a Casualty
Occurrence, a sum equal to the Casualty Value (as defined in Section 7.3
hereof) of such unit suffering a Casualty Occurrence as of such Settlement
Date, together with an amount equal to accrued interest thereon (as
hereinafter provided) and (ii) in the case of a Termination a sum equal to
the Termination Value (as defined in Section 7.4 hereof) of all units
subject to the Lease as of such Settlement Date, together with an amount
equal to accrued interest thereon (as hereinafter provided)b. The Owner
shall file, or cause to be filed, with the Vendor a certificate setting
forth the Casualty Value of such unit or the Termination Value of all units
subject to the Lease, as the case may be. Any money paid to the Vendor
pursuant to this paragraph shall be applied (after the payment of principal
and interest due on such date in respect of CSA Indebtedness not being
prepaid) to prepay, without penalty or premium, ratably in accordance with
the unpaid balance of each installment, the CSA Indebtedness, together with
all interest accrued on the portion of the CSA Indebtedness being prepaid.
The Owner shall promptly cause to be furnished to the Vendor and the Lessee
a revised schedule of payments of principal and interest thereafter to be
made, in such number of counterparts as the Vendor and the Lessee may
request, calculated as provided in Section 4.4. hereof. |
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7.3. Casualty Value. The Casualty Value of each unit of the Equipment
suffering a Casualty Occurrence shall be deemed to be that portion of the

original Purchase Price thereof referred to in Paragraph 4.3(b) hereof
remaining unpaid on the date as of which such Casualty Value shall be
determined (without giving effect to any prepayment or prepayments
theretofore made under this Article with respect to any other unit). For
the purpose of this paragraph and Paragraph 7.4 hereof, each payment of the
Burchase Price made pursuant to Article 4 hereof shall be deemed to be a
payment with respect . to each unit of Equipment in like proportion as the
original Purchase Price of such unit bears to the aggregate original
Purchase Price of all the Equipment.

7.4. Termination Value. The Termination Value of all units subject .
hereto shall be the Casualty Values as defined in Section 7.3 hereof.

7.5. Obligations upon Payment of Casualty Value or Termination Value.
Upon payment by the Owner to the Vendor of (a) the Casualty Value of any
unit of the Equipment having suffered a Casulaty Occurrence or (b) the
Termination Value of each unit subject to the Lease, absolute right to the

possession of, title to and property in such unit shall pass to and vest in
the Owner, .without further transfer or action on the part of the Vendor,
except that the Vendor, if requested by the Owner, will execute and deliver
to the Owner, at the expense of the Owner, an appropriate instrument
confirming such passage to the Owner of all the Vendor's right, title and
interest, and the release of the Vendor's security interest, in such unit,
in recordable form, in order that the Owner may make clear upon the public
records the title of the Owner to such unit.

ARTICLE 8. INSURANCE; CONDEMNATION

The Owner shall cause any insurance required by Section 7.6(ii) of the
lease to be maintained. If the Vendor shall receive any insurance proceeds
or condemnation payments in respect of any unit suffering a Casualty
Occurrence, the Vendor shall forthwith pay such insurance proceeds or
condemnation payments to the Owner after receipt by the Vendor of the
Casulaty Value of such Unit, together with accrued interest thereon, unless
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an event of default shall have occurred and be continuing hereunder. All
insurance proceeds received by the Vendor in respect of any unit of
Equipment not suffering a Casaulty Occurrence shall be forthwith paid to
the Owner upon proof reasonably satisfactory to the Vendor that any damage
to such unit in respect of which such proceeds were paid has been fully
repaired, provided that an event of default shall not have occurred and be
continuing. |

ARTICLE 9. REPORTS AND INSPECTIONS

On or before March 31 in each year, commencing with the year 1986, the
Owner shall cause to be furnished to the Vendor an accurate statement to
the effect set forth in Section 8 of the Lease. The Vendor shall have the
right, by its agents, to inspect the Equipment and the Owner's and the'
Lessee's records with respect thereto at such reasonable times as the
Vendor may request during the term of this Agreement. |

ARTICLE 10. MARKING OF EQUIPMENT

_ The Owner will cause each unit of Equipment to be kept numbered and
marked as provided in Section 5 of the Lease. The Owner will not permit
the identifying number of any unit of the Equipment to be changed except in
accordance with a statement of new number or numbers to be substituted
therefore which previously shall have been filed with the Vendor and filed
by or on behalf of the Owner in all public offices where this Agreement
shall have been filed. Except as aforesaid, the Owner will not allow the
name of any person, association or corporation to be placed on any unit of
Equipment as a designation that might be interpreted as a claim of
ownership; provided, however, that the Equipment may be lettered with the

names or initials or other insignia customarily used by the lessee or its

permitted sublessees.
ARTICLE 11. COMPLIANCE WITH LAWS
© During' the term of this Agreement, the Owner will comply, and will
cause every lessee or user of the Equipment to comply, in all respects

(including without - limitation the use, maintenance and operation of the
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Equipment) with all Applicable Laws (as defined in Section 10 of the Lease)
and in the event the Applicable Laws require any alteration, replacement or
addition of or to any part of any unit of Equipment, the Owner will or will
cause any lessee to conform therewith at no expense to the Vendor;

- provided, however, that the Owner or any lessee may, in good faith, contest

the wvalidity or application of any Applicable Law in any reasonable manner
which does not, in the opinion of the Vendor, materially and adversely

affect the property or rights of the Vendor under this Agreement.
ARTICLE 12. POSSESSION AND USE

12.1. Possession and Use of Equipment by Owner. So long as an event
of default shall not have occurred and be continuing under this Agreement,
the Owner shall be entitled to the possession of the Equipment and the use
thereof from and after delivery of the Equipment by Builder to the Owner,
but only upon  and subject to all the terms -and - conditions of this

Agreement.

12.2. lease Permitted; Lease Subordinate; No Amendment or
Termination. - The Owner simultaneously is leasing the Equipment to the
Lessee as provided in the Lease, and the rights of the Lessee and its
permitted -assigns under the Lease shall be subordinated and junior in rank
to the rights and shall, except as provided in Sections 4.2 and 15.2 of the
Lease, be subject to the remedies of the Vendor under this Agreement. The
Lease shall not be amended in any respect or terminated (except in

accordance with its terms) without the prior written consent of the Vendor
prior to the payment in full of the CSA Indebtedness, together with all
other sums due to the Vendor hereunder.

ARTICLE 13. PROHIBITION AGAINST LIENS

13.1. Owner To Discharge Liens. The Owner will pay or discharge ény

and all sums claimed by any party from, through or under the Owner or its
successors or assigns which, if unpaid, might become a lien, charge or
security interest on or with respect to the Equipment or any unit thereof
or the Lease or the income and proceeds from the Equipment or the Lease,

and will promptly discharge any such lien, charge or security interest
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which arises, but shall not be required to pay or discharge any such claim
so long as the validity thereof shall be contested in good faith and by
appropriate legal proceedings in any reascnable manner and the nonpayment
ﬁhereof does not, 1in the opinion of the Vendor, materially and adversely
affect the securify interest of the Vendor in or to the Equipment, its
interest in the income and proceeds from the Equipment or otherwise under
this Agreement. Any amounts paid by the Vendor in discharge of liens,
charges or security interests upon the Equipment or the income and proceeds

from the Equipment shall be secured by and under this Agreement.

13.2. No - Breach for Certain Liens. This covenant will not be deemed

breached by reason of liens for taxes, assessments or governmental charges
or levies, in each case not due and delinquent, or undetermined or inchoate
- materialmen's, mechanics', workmen's, repairmen's or other 1like liens.
arising in the ordinary course of business and, in each case, not
delinquent.

13.3. Article 13 Subject to Article 22 Except in Certain Instances.
The obligations of the Owner under this Article 13 are subject to the

limitations contained in Article 22 hereof; provided, however, that the

Owner will pay - or discharge any and all taxes, claims, liens, charges or
security interests claimed by any party from, through or under the Owner
and its successors and assigns not arising out of the transactions
contemplated hereby or in other documents mentioned herein (but, to the
extend that it receives funds, including taxes arising out of the receipt
‘of rentals and other payments under the Lease and any other proceeds from
the Equipment),- which, if unpaid, might become a lien, charge or security
interest on or with respect to the Equipment or the Owner's interest in the
Lease and the payments to be made thereunder, but the Owner shall not be
required to pay or discharge any such tax, claim, lien, charge or security
interest so long as the validity thereof shall be contested in good faith
and by appropriate legal proceedings in any reasonable manner and the
nonpayment thereof does not in the opinion of the Vendor adversely affect
the security interest of the Vendor in the Equipment, the Lease; its
interest ih the income and proceeds from the Equipment or the Lease, or

otherwise under this Agreement.
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ARTICLE 14. INDEMNITIES AND WARRANTIES

14.1. Indemnification. The Owner shall pay and shall protect,
indemnify and hold harmless the Vendor, its successors, assigns, agents and

servahts ("Indemnifiéd‘Persons"), from and against any and all Indemnified
Matters (as defined in Section 12 of the Lease), except that the Owner
shall not be 1liable to a Builder in respect of any Indemﬁified Mai:ter to
the extent 1liability in respect thereof arises from an act or omission of
such Builder or 1is ocovered by such Builder's warranties or patent
indemnities referred to in Articles 2 and 14 hereof. The Owner shall be
obligated under this Article 14, whether or not any Indemnified Personal
shall also be indemnified with respect to the same matter under any other
agreement by any other person, and the Indemnified Person seeking to
enforce the indemnification may proceed directly against the Owner under
this Article 14 without first resorting to any such other rights of
indemnification. In case any action, suit or proceeding is brought against
any Indemified Person in connection with any Indemnified Matter, the Owner
may and, upon such Indemnified Person's request, will at the Owner's
expense resist and defend such action, suite or proceeding, or cause the
same to be resisted or defended by counsel selected by the Owner and
approved by such Indemified Person and, in the event of any failure by the
Owner to do so,. the Owner shall pay all costs and expenses (including
without limitation attorneys' fees and expenses) incurred by such
Indemnified Person in connection with such action, suit or proceeding. In
the event the Owner is required to make any payment under this Article 14,
the Owner shall pay such Indemnified Person an amount which, after
deduction of all taxes required to be paid by such Indemnified Person in
respect of the receipt thereof under the laws of the United States or of
any political subdivision thereof (after giving credit for any savings in
respect of any such taxes by reason of deductions, credits or allowances in
respect of the payment of the expense indemnified against, and of any other
such taxes as determined in the sole discretion of the Indemnified Person),
shall be equal to the amount of such payment. The Vendor and the Owner
agree to give each other written notice of any claim or liability héreby

indemnified against promptly upon obtaining knowledge thereof. Upon the
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payment in full by the Owner of any indemnity as contained in this Article
14, and provided that no event of default described in Section 16.1 hereof
or other event which with notice or lapse of time or both would constitute
such an event of default shall have occurred and be continuing, the Owner
shall be subrogated to any right of such Indemnified Person (except against
another Indemnifiéd Person) in respect of such Indemnified Matter. Any
payments received by such Indemnified Person from the lLessee as a result of
‘any Indemnified Matter shall be paid over to the Owner to the extend
necessary to reimburse the Owner for indemnification payments previously
made by the Owner in respect of such Indemnified Matter.

14.2. Surwvival; No Subrogation. The indemnities contained in this

Article 14 shall survive the expiration or termination of this Agreement
with respect to all events, facts, conditions or other circumstances
occurring or existing prior to such expiration or termination and are
expressly made for the benefit of and shall be enforceable by any
Indemnified - Person. None of the indemnities in this Article 14 shall be
deemed to create any rights of subrogation in any insurer or third party
against the Owner therefor, from or under any Indemnified Person, whether
because of any claim paid or defense provided for the benefit thereof or
otherwise.

14.3. Owner Not Released if Equipment Damaged or lost. The Owner
will bear the responsibility for and risk of any damage to or destruction

or loss of each unit of Equipment and shall not be released from its

obligations hereunder in any such event.

>

14.4., Warranties and Patent Indemnities. The agreement of the

parties relating to Builders' warranties of material and workmanship and to
patent indemnification is set forth in Items 1 and 2 of Annex A hereto and
Article 2 hereof. Such warranties and covenants of patent indemnity shall
continue in full force and effect notwithstanding the full payment of all
sums due under this Agreement, or the satisfactory discharge or termination

of this Agreement in any manner whatsoever.
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14.5. Warranties Each Builder. Each Builder represents and warrants

to the Owner that at the time of delivery and acceptance of each unit of
its Equipment under this Agreement the Owner will have good and marketable
title to such unit,.free and clear of all claims, liens, security interests
and other encumbrances of any nature except only the rights of the Vendor
and Lessee.

Each Builder represents that it is not entering into this Agreement or
into any other transaction ocontemplated by the Participation Agreement
directly or indirectly in connection with any arrangement or understanding
by it in any way involving any employee benefit plan (other than a
governmental plan) with respect to which it or, insofar as is know to it,
any party to the Participation Agreement is a party in interest, all within
the meaning of the Employee Retirement Income Security Act of 1974.

Each Builder hereby represents and warrants to the Owner and its
successors and assigns that this Agreement has been duly authorized by such
Builder and lawfully executed and delivered by it for a valid consideration
and that, assumig due authorization, execution and delivery by the Owner,
this Agreement is, insofar as such Builder is concerned, a legal, valid and
binding instrument, enforceable against such Builder in accordance with its

terms.

ARTICLE 15. ASSIGNMENTS

15.1. Assignment by Owner. The Owner will not transfer the right to

possession of any unit of the Equipment '(except to the Lessee or any
sublessee of the Lessee pursuant to the Lease) or sell, assign, transfer or

~ otherwise dispose of its rights under this Agreement.

15.2. Assignment by Vendor. All or any of the rights, remedies,

benefits and advantages of the Vendor under this Agreement, including the
right to receive the payments herein provided to be made by the Owner, may
be assigned by the Vendor and reassigned by any assignee at any time or
from time to time. No such assignment shall subject any assignee to or
relieve a Builder from any of the obligatins of such Builder to deliver the

Equipment to the Owner in accordance herewith or to respond to its
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warranties and indemnities referred to 1in Articles 2 and 14 hereof, or
obligations to such Builder contained in Articles 3, 4, 6 and 14 hereof,
Annex A hereto and this Article 15 or any other obligation which, according

to its terms or context, is intended to survive an assignment.

15.3. Notice of Assignment by Vendor.  Upon any such assignment

pursuant to Section 15.2 hereof, the assignor shall give written notice to
the Owner and the Lessee, together with a copy of such assignment, and such
assignee shall,' by virtue of such assignment, acquire all the assignor's
right, title and interest in and to the Equipment and this Agreement, or in
and to a portion thereof, as the case may be, subject only to such
reservations as may be contained in such assignment. From and after the
receipt by the Owner of the notification of any such assignment, all
payments thereafter to be made by the Owner under this Agreement shall, to
the extent so assigned, be made to the assignee in such manner as it may
direct. The Owner shall have no obligation to any assignee prior to actual

receipt by the Owner of written notice of any such assignment.

15.4. No Setoff Against CSA Indebtedness. The Owner recognizes that
this Agreement will be assigned to the Bank as provided in the CSA

Assignment. The Owner expressly represents, for the purpose of assurance
to any person, firm or corporation considering the acqﬁisition of this
Agreement or of all or any of the rights of the Vendor hereunder, and for
the purpose. of inducing such acquisition, that the rights of the Bank to
the entire unpaid CSA Indebtedness in respect of the Purchase Price of the
Equipment or such part thereof as may be assigned together with interest
thereon, as well as any other rights hereunder which may be so assigned,
shall not be subject to any defense, setoff, counterclaim or recoupment
whatsoever by the Lessee, Owner or Vendor arising out of any breach of any
obligation of a Builder or any other person with respect to the Equipment
or the manufacture, construction, delivery or warranty thereof or with
respect to any indemnity herein contained or arising by reason of any other
indebtedness or liability at any time owing to the Owner or the Lessee by
any person. Any and all such obligations, howsoever arising, shall be and

remain enforceable by the Owner against and only against the Builder.
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ARTICLE 16. DEFAULTS

l6.1. Events of Default; Termination of Lease; Declaration of

Default; Acceleration of CSA Indebtedness. In the event that any one or

more of the following events of default shall occur and be continuing:

(a) the Owner shall fail to pay or cause to be paid in full
any sum payable by the Owner pursuant to Section 4.3, Section 4.4 or
Section 7.2 hereof when payment thereof shall be due hereunder
(irrespective of the provisions of Article 4 or 22 hereof or any other
provision of this Agreement limiting the liability of the Owner) and
such default shall continue for 10 days after written notice to Owner
that such payment is due and payable; or

(b) default shall be made in the observance or performance of
any other of the conditions and agreements on the part of the Owner
(irrespective of thé provisions of Article 4 or 22 hereof or any other
provision of this Agreement limiting the liability of the Owner) or the
Lessee contained herein or in the Participation Agreement, the CcsA

- Assignment, the Lease Assignment or the Consent and such default shall
continue for 30 days after written notice from the Vendor to the Owner
and the Lessee specifying the default and demanding that the same be

remedied; or

(c) any othef proceeding shall be commenced by or against the
Owner or the Lessee for any relief which includes or might result in
any modification of the obligations of the Owner hereunder, or the
Lessee under \the Lease or under the Consent under any bankruptcy or
insolvency laws or laws relating to the relief of debtors, readjustment -
of indebtedness, reorganizations, arrangements, compositions or
extensions (other than a law which does not permit any readjustment of
such obligations), and, unless such proceedings shall have been
dismissed, nullified, stayed or otherwise rendered ineffective (but
then only so iong as such stay shall continue in force or such
ineffectiveness shall continue), all such obligations shall not have
been and shall not continue to be duly assumed in writing within 60
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days after such proceedings shall have been commenced, pursuant to a
court order or decree, by a trustee or trustee or receiver or receivers
appointed (Whether or not subject to ratification) for the Owner, the
or the Lessee, as the case may be, or for their respective property in
connection with any such proceedings in such manner that such
obligations shall have the same status as expenses of administration
and obligations incurred by suéh trustee or trustee or receiver or

receivers; or

(a) any Event of Default (as defined in the Lease other than
one involving the Indemnity Agreement) shall have occurred and be
continuing under the Lease unless the Owner shall have cured such Event
of Default and the'corresponding event of default hereunder within the
expiration ofv the applicable grace period provided herein; provided,
however, that if more than eight Events of Default or more than four
consecutive Events of Default shall have occurred under clause (A) of
Sectionn 13.1 of the Lease which corresponds to an event of default
.under Section 16.1(a) hereof, any such Event of Default shall be an
event of -default hereunder whether or not the corresponding event of

default hereunder is cured;

then at any time after the occurrence of suéh an event of default the
Vendor may, upon written notice to the Owner and the Lessee and upon
compliance with any legal requirements then in force and applicable to such
action by the Vendor, declare (a"Declaration of Default") the entire unpaid
CSA Indebtedness, together with the interest thereon then accrued and
unpaid, immediately due and payable, without further demand, and thereafter
the aggregate of the unpaid balance of such indebtedness and interest shall
bear interest from the date of such Declaration of Default at the Penalty
Rate to the extent legally enforceable. In addition, if the Owner does not
pay the entire unpaid CSA Indebtedness, together with the interest thereon
accrued and unpaid to the date of payment within 15 days of such notice of
Declaration of Default, the Vendor may, subject to the Lessee's rights of -
possession, use and assignment under Sections 4 and 15 of the Lease, cause
the term of the Lease immediately upon such notice to terminate; provided,
however, that such termination shall not be in derogation of or impair the
rights of the Owner or the Bank (under the assignment thereof), as the case
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may be, to enforce compliance by the Lessee with any of its covenants and
agreements under the lLease or to enforce any of its rights and remedies
under Section 13 of the lease (subject to the Bank's rights to repossess
and sell the Equipment as provided in this Agreement), including the rights
of the Owner or the Bank (under the assignment thereof), as the case may
be, to sue for and recover damages provided for in Section 13 of the Lease
upon the occurence of an Event of Default under the lease. Upon a
Declaration of Default, subject to Article 4 hereof, the Vendor shall be
entitled to recover Jjudgement for the entire unpaid balance of the CSA
Indebtedness so payable, with interest as aforesaid, and to collect such*
judgment out of any property of the Owner wherever situated, subject to the
provisidns of Articles 4 and 22 hereof. The Owner shall promptly notify
the Vendor and the Lessee of any event of which it has knowledge which
constituted, constitutes, or with the giving of notice or lapse of time or

both would constitute an event of default under this Agreement.

16.2. Waiver of Defaults. The Vendor may, at its election, waive any
such event of default and its consequences and rescind and annul any

Declaration of Default or notice of termination of the Lease by notice to
the Owner and the Lessee in writing to that effect, and thereupon the
respective fights of the parties shall be as they would have been if no
such event of default had occurred and no Declaration of Default or notice
of termination of the Lease had been made or given. Notwithstanding the
provisions of this section, time is of the essence of this Agreement and no
such waiver, rescission or annulment shall extend to or affect any other or

subsequent default or impair any rights or remedies consequent thereon.
ARTICLE 17. REMEDIES

17.1. Vendor May Take Possession of Equipment. Subjedt to the

Lessee's rights of possession, use and assignment under Sections 4 and 15
of the lease, at any time during the continuance of a Declaration of
Default and upon such further notice, if any, as may be required for
compliance with any mandatory legal requirements then in force and
applicable to the action to be taken by the Vendor, the Vendor may take or
cause to be taken by its agent or agents immediate possession of the
Equipment - or one or more of the units thereof without liability to return

to the Owner any sums theretofore paid and free from all claims whatsocever,
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except as hereinafter in this Article 17 expressly provided, and may remove
the same from possession and wuse of the Owner, the Lessee or any other
person and for such purpose may enter upon the premises where the Equipment
may be located and may use and employ in connection with such removal any
supplies, services and aids and any available trackage and other facilities
or means of the Owner or the Lessee, subject to all mandatory requirements

- of due process of law.

17.2. Assembling of Equipment for Vendor. In case the Vendor shall

demand possession of the Equipment pursuant to this Agreement and shall
designate a reasonable point or points for the delivery of the Equipment,
the Owner shall at its own expense and risk:

(a) forthwith and in the ‘usual manner (including without
limitation giving prompt telegraphic and written notice to the
Association of American Railroads and all railroads to which any unit
or units have been interchanged or which may have possession thereof to
return the unit or units) place such units upon such storage tracks as

the Vendor reascnably may designate;

(b) cause such units to be stored on such tracks without
charge for insurance, rent or storage until all such units of Equipment
have been sold, leased or otherwise disposed of by the Vendor; and

(c) cause the same to be transported to any reasonable place
as directed by the Vendor.

During any -storage period, the Owner will, :at its own cost and expense,
-insure, maintain and keep each such unit in good order and repair and
.permit the inspection of the Equipment by the Vendor, the Vendor's
representatives and prospective purchasers and users. This agreement to
deliver the BEquipment and furnish facilities as hereinbefore provided is of
the essence of the agreement between the parties, and the Owner
acknowledges that upon application to any court of equity having competent
jurisdiction the Vendor shall be entitled to a decree requiring specific
performance hereof. The Owner hereby expressly waives any and all claims

against the Vendor and its agent or agents for damages of whatever nature

C-29



in connection with any retaking of any unit of Equipment in any

commercially reasonable manner.

17.3. Vendor May Dispose of or Retain Equipment. At any time during

the continuance of a Declaration of Default, the Vendor (after retaking
possession of the Equipment as provided in Section 17.1 hereof) may, at its
election, retain the Equipment in satisfaction of the entire CSA
Indebtedness and make such disposition hereof as the Vendor shall deem fit.
Written notice of the Vendor's election to retain the Equipment shall be
given to the Owner and the Lessee by telegram or registered mail, addressed
as provided in Article 21 hereof, and to any other persons to whom the law
may require notice, within 30 days after such Declaration of Default. In
the event that the - Vendor . should elect to retain the Equipment and no
objection is made thereto within the 30-day period described in the second
proviso below, all the Owner's rights in the BEquipment shall thei‘eupon
terminate and all payments made by the Owner may be retained by the Vendor
as compensation for the use of the Equipment; provided, however, that if
the Owner, before the expiration of the 30-day period described in the
proviso below, should pay or cause to be paid to the Vendor the total

unpaid balance of the CSA Indebtedness, together with interest thereon
accrued and unpaid, and all other payments due under- this Agreement, then
in such event absolute right to the possession of, title to and property in
the Equipment shall pass to and vest in the Owner; provided further that if
the Owner, the Lessee or any other persons notified under the terms of this

Section object in writing to the Vendor within 30 days from the receipt of
notice of the Vendor's election to retain the Equipment, then the Vendor
may not so retain the Equipment, but shall sell, lease or otherwise dispose
of it or continue to hold it pending sale, lease or other disposition as
hereinafter provided or as may otherwise be permitted by law. If the
Vendor shall not have - given notice to retain as hereinabove provided or
notice of intention to dispose of the Equipment in any other manner, it
shall be deemed to have elected to sell the Equipment in accordance with
the provisions of this Article 17.

17.4. Vendor May Sell Equipment; Owner's Right of Redemption.

Subject to the Lessee's rights of possession, use and assignment under

Sections 4 and 15 of the Lease, at any time during the continuance of a
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Declaration of Default, the Vendor, with or without retaking possession
thereof, at its election and upon reasonable notice to the Owner, the
Lessee and any other persons to whom the law may require notice of the time
and place, may sell the Equipment or one or more of the units thereof free
from any and all claims of the Owner, the Lessee or any other party
claiming from, through or under the Owner or the Lessee, at law or in
equity, at public or private sale and with or without advertisement as the
Vendor may determine; provided, however; that if, prior to such sale and

prior to the making of a contract for such sale, the Owner should tender
full payment of the total unpaid balance of the CSA Indebtedness, together
with interest thereon accrued and unpaid and all other payments due under
this Agreement as well as expenses of the Vendor in retaking possession of,
removing, storing, holding and preparing the Equipment for and otherwise
arranging for the sale and the Vendor's reacnsable attorneys' fees, then
upon receipt of such payment, expenses and fees by the Vendor, aboslute
right to the possession of, title to and property in the Equipment shall
pass to and vest in the Owner. The proceeds of such sale or other
disposition, 1less the reascnable attorneys' fees and any other expenses
incurred by the Vendor in retaking possession of, removing, storing,
holding, preparing " for sale and selling or otherwise disposing of the
Equipment, shall be credited on the amount due. to the Vendor under the

provisions of this Agreement.

17.5. ~ Sale of Equipment by Vendor. Any sale hereunder may be held or
conducted at such place or places and at such time or times as the Vendor

may specify, in one lot or in separate lots and without the necessity of
gathering at the place of sale the property to be sold, and in general in
such manner as the Vendor may determine, so long as such shall be in a
commercially reasonable manner. The Vendor, the Owner or the Lessee may
bid for and became the purchaser of the Equipment or any unit.thereof so
offered for sale. The Owner and the Lessee shall be given written notice
of such sale not less than 10 days prior thereto, by telegram or registered
mail addressed as provided in Article 21 hereof. In addition, if such sale
shall be a private sale (which shall be deemed to mean only a sale where an
advertisement for bids has not been published in a newspaper of general
circulation or a sale where less than 40 offerees have been solicited in
wfiting to submit bids), it shall be subject to the rights of the Lessee
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and the Owner to purchase or provide a purchaser, within 10 days after
notice of the proposed sale price, at the same price offered by the
intending purchaser or a better price. 1In ‘the event that the Vendor shall
be the purchaser of the Equipment, it shall not be accountable to the Owner
or the ILessee (except to the extent of surplus money received as provided
in Section 17.7 hereof) and in payment of the purchase price therefor the
Vendor shall be entitled to have credited on account thereof all or any

part of sums due to the Vendor hereunder.

17.6. Effect of Remedies and Powers and Exercise Thereof. Each and

every power and remedy hereby specifically given to the Vendor shall be in
addition to every other power and remedy hereby specifically given or now
or hereafter existing at law or in equity not inconsistent herewith, and
each and -evéry power and remedy may be exercised from time to time and
-simultaneously and as often and in such order as may be deemed expedient by
-the Vendor. All such powers and remedies shall be cumulative and the
exercise of one shall not be deemed a waiver of the right to exercise any
other or others. No delay or omission of the Vendor in the exercise of any
such power hereunder shall impair any such power or remedy or shall be
construed to be a waiver of any default or an acquiescence therein. Any
extension of time for payment hereunder or other indulgence duly granted to
the Owner shall not otherwise alter or affect the Vendor's rights or the
Owner's obligations hereunder. The Vendor's acceptance of any payment
after it shall have become due hereunder shall not be deemed to alter or
affect the Owner's obligations or the Vendor's rights hereunder with
respect to any subsequent payments or default therein.

17.7 Deficiency or Surplus. If there shall remain any amount due to

the Vendor under the provisions of this Agreement after applying all sums
of money realized by the Vendor under the remedies herein provided, the
Owner shall, subject to the limitations of Section 4.8 hereof and of
Article 22 hereof, pay the amount of such deficiency to the Vendor upon
demand, =~ together with interest thereon from the date of such demand to the
date of payment at the Penalty Rate and, if the Owner shall fail to pay
such deficiency, the Vendor may bring suit therefor and shall be entitled
to recover a Jjudgment therefor against the Owner, provided that the
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satisfaction of any such judgment shall be limited to those amounts set
forth in Section 4.8. If there shall remain a surplus in the possession of
the Vendor after applying as aforesaid all sums realized by the Vendor,
such surplus shall be paid forthwith to the Owner.

17.8 Expenses. Subject to the limitations of Section 4.8 and
Article 22 hereof, the Owner will pay all reasonable fees, costs and
expenses, including attorneys' fees, incurred by the Vendor in enforcing
its remedies under the terms of this Agréement. In the event that the
Vendor shall bring any suit to enforce any of tis rights hereunder and
shall be entitled to Jjudgment, then in such suit the Vendor may recover
reasonable expenses, including reasonable attorney's fees, and the amount
thereof shall be included in such judgment.

\ 17.9. Remedies Subject to Mandatory Legal Requirements. The
foregoing provisions of this Article 17 are subject in all respects to all

mandatory legal requirements at the time in force and applicable thereto.
ARTICLE 18. APPLICABLE STATE LAWS

18.1. Conflict with State Laws. Any provision of this Agreement

prohibited by any applicable law of any juridsiction (which -is not
overridden by applicable Federal 1law) shall be ineffective as to such
jurisdiction without modifying the remaining provisions of this Agreement.
Where, however, the conflicting provisions of any such applicable law may
be waived, they are hereby waived by the Owner to the full extent permitted
by law, it being the intention of the parties hereto that this Agreement
shall be deemed to be a conditional sale and enforced as such.

18.2. Waiver of Notices. Except as otherwise provided in this

Agreement, the Owner, to the full extent permitted by law, hereby waives
all statutory or other legal requirements for any notice of any kind,
including notice of intention to take possession of or to sell or lease the
Equipment or any one or more units fhereof, and any other requirements as
to the time, place and terms of the sale or lease thereof, any other
requirements with respect to the enforcement of the Vendor's rights and any
and all rights of redemption.
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ARTICLE 19. FILING

The Owner will cause this Agreement, any assignments hereof and any
amendments or supplements hereto or thereto to be filed with the
Interestate Commerce Commission pursuant to 49 U.S.C. Section 11303; and
the Owner will execute, acknowledge, deliver and file any and all further
instruments required by law or reasocnably requested by the Vendor for the
purpose of proper protection, to the satisfaction of counsel for the
Vendor, of its title to the Equipment and its rights under this Agreement
or for the purpose of carrying out the intention of this Agreement; and the
Owner will promptly furnish to the Vendor certificates or other evidence of
such filing satisfactory to the Vendor.

ARTICLE 20. HEADINGS; MODIFICATION OF AGREEMENT

All article and section headings are inserted for convenience only and
shall not affect any construction or interpretation of this Agreement.

Except for the Participation Agreement and the Exhibits thereto, this
Agreement, inc¢luding the Annexes hereto, exclusively and completely states
the rights of the Builders, the Vendor and the Owner with respect to the
Equipment and supersedes all other agreements, oral or written, with
respect to the Equipment. No variation or modification of this Agreement
and no waiver of any of its provisions or conditions shall be valid unless
in writing and signed by duly authorized representatives of the Vendor and
the Owner. Any reference herein to this Agreement or any other agreement
shall mean such agreement and all amendments and supplements hereto or
thereto then in effect. .

ARTICLE 21. NOTICES

Any notice required or permitted to be given hereunder shall be in
writing and shall be deemed to have been given when delivered personally to
the party to be charged thereby, or three (3) days after being deposited in
the United States mail, first class, postage prepaid and properly addressed
to that party, or upon transmission to that party by telex or facsimile, in
each case delivered, addressed or transmitted, as the case may be, to that

party at its address, as follows:

C-34



If to Builder. Each Builder, at the address specified in Item
1 of Annex A hereto.

If to |Lessee. Badische Corporation, P. O. Drawer D,

Williamsburg, Virginia 23187, Attention:. Treasurer, Telephone No.:
804-887-6000, Telex: 82-3446.

If to Bank. Barclays Bank PLC, Suite 1800 First Atlanta Tower,
2 Peachtree Street, NW, Atlanta, Georgia 30383, Attention: Manager,
Telephone No.: 404-588-0437, Telex: 542-575.

If to the Owner. BarclaysAmerican/Leasing, Inc., 201 South
Tryon Street, Charlotte, North Carolina 28202, Attention: Credit and
Administration Director, Telephone No.: 704-372-5210, Telex: 572-562.

or at such other place as any such party may designate by notice given in
accordance with this Article.

ARTICLE 22. IMMUNITIES; SATISFACTION OF UNDERTAKINGS

22.1. Satisfaction of Certain Covenants. The obligations.of the
~ Owner under Sections 4.4(4), 7.1, 7.2, 17.2, 17.7 and 17.8 and under
Articles 6,'8, 9, 10, 11, 13 (except as set forth in Section 13.3 thereof),

14 and 19 hereof and any and all obligations at any time arising thereunder

shall be deemed satisfied in full in all respects by the Lessee's execution
and delivery of the Lease. The Owner shall not have any responsibility for
the Lessee's failure to perform such obligations; but if the same shall not
be performed, they shall consitute the basis for an event of default
hereunder pursuant to Article 16 hereof. No waiver or amendment of the
Lessee's undertakings under the Lease shall be effective unless joined in
by the Vendor; provided, however, that the Vendor shall consent to any
agreement in writing between the Lessee and the Owner increasing the
rentals, casualty values or termination values payable pursuant to Section
3 or Section 7 of the Lease, such consent to be given by the Vendor within

30 days of delivery of a copy of such agreement to the Vendor.
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e [Corporate Seal |

ARTICLE 23. GOVERNING LAW

This Agreement shall be governed by and construed in accordance with
the laws of the state of North Carolina; provided, however, that the
parties shall be entitled to all rights conferred by 49 U.S.C. Section
11303, such additional rights, if any, arising out of the filing hereof and

of any assignment hereof as shall be conferred by the laws of the several
jurisdictions in which this Agreement or any assignment hereof may be filed
or in which any unit of Equipment shall be located and such rights, if any,
arising out of the marking of Equipment.

ARTICIE 24. EXECUTION

This Agreement may be executed in any number of counterparts, each of
which shall be deemed to be an original and all of which together shall
constitute a single instrument. Although for convenience this Agreement is
dated as of the date first above written, the actual dates of execution
hereof by the parties hereto are the dates stated in the acknowledgments
hereto annexed.

IN WITNESS WHEREOF, the parties hereto have caused this instrument to
be executed by duly authorized officers as of the date first above written.

Attest: : ACF INDUSTRIES, INCORPORATED

By:

Attest° UNION 'I‘ANK CAR CO.

WK ot BY: $6 Q‘/‘Maud__

[Corporate Seal ]

Attest: TRINITY INDUSTRIES, INC.

By:

[Corporate Seal ]

Attest: : BARCI AYSAMERICAN/LEASING, INC.

By:

{Seal]
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instrument was the free act and deed of said

STATE OF '

COUNTY OF ’

On this day of o . before me personally appeared

,» to me personally known, who, being by me duly
sworn, says that he isa - of ACF INDUSTRIES, INC., a
New Jersey corporation, that one of the seals affixed to the foregoing

instrument is the corporate seal of said Corporation, that said instrument
was signed and sealed on behalf of said Corporation by authority of its
Board of Directors and he acknowledged that the execution of the foregoing
instrument was the free act and deed of said Corporation.

Notary Public
[Notarial Seal]

My Commission Expires:

STATE OF I1linois ,

Pt N Nt
2]
2]
..

COUNTY OF Cook .

On this 15th day of May - , before me personally appeared
S. G. Dinsmore : : , to me personally known, who, being by me duly
sworn, says that he is a Vice President - of UNION TANK CAR (O., a

Delaware corporation, that one of the seals affixed to the foregoing
instrument 1is the corporate seal of said Corporation, that said instrument
was signed and sealed on behalf of said Corporation by authority of its
Board of Directors and he acknowledged that the execution of the foregoing

L / Notary Pgiolic L\j
'{b?btarial Seal] _

-

+ . wy commission Expizes: Y CUMiSso Exies Sept. 14, 1997
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STATE OF ,

COUNTY OF ’

On this day of ' ' , before me personally appeared

, to me personally known, who, being by me duly
sworn, says that he is a of TRINITY INDUSTRIES, INC.,
a Texas oorporation, that one of the seals affixed to the foregoing

instrument is the corporate seal of said Corporation, that said instrument
was signed and sealed on behalf of said Corporation by authority of its
Board of Directors and he acknowledged that the execution of the forégoing
instrument was the free act and deed of said Corporation. '

Notary Public
[Notarial Seal]

My Commission Expires:

STATE OF .)
‘ ) ss.:
COUNTY OF )
On this - day of ' "~ , before me personally appeared

, to me personally known, who, being by me duly
sworn, says that he is a Senior Vice President of BARCIAYSAMERICAN/LEASING,
INC., a North Carolina corporation, that one of the seals affixed to the
foregoing instrument is the seal of said Corporation, that said instrument
was signed on behalf of said Corporation by authority of its Board of
Directors and he acknowledged that the execution of the foregoing

instrument was the free act and deed of said Corporation.

Notary Public
[Notarial Seal]

My Commission Expires:
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Payment

Date

SCHEDULE I

SCHEDULE OF PRINCIPAL PAYMENTS
FOR EACH $1,000,000 OF CSA INDEBTEDNESS

Beginning Principal Ending
Principal . Payment Principal
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Item 1:

Item 2:

ANNEX A
TO
CONDITIONAL SALF, AGREEMENT

~Information Relating to Building of Fguipment

The Equipment shall be settled for in not more than four groups of
units of Equipment delivered to and accepted by the Owner unless a
greater number shall be agreed to by the parties hereto.

Builders Warranty. Each Builder warrants that the Equipment it

manufactures will be built in accordance with the requirements,
specifications and standards set forth or referred to in Article 2
of this Agreement and warrants that the Equipment will be free
from defects in material (except as to specialties incorporated
therein which were specified or supplied by the Lessee and not
manufactured by Builder) and workmanship under normal use and
service. Each Builder's obligation under this Item 2 is limited
to making good at a location designated by it any part or parts of
any unit of such Equipmen£ that shall be returned to such location
as it may specify in writing with transportation charges prepaid
within one year after the delivery of such unit to the Owner and
which examination shall disclose to have been thus defective.

This warranty is expressly in lieu of all other warranties express

or implied including any particular purpose except for its other

obligations or liabilities under Articles 2, 3, 4, 5, 6, 14 and 22

of this "Agreement -and -Item "3 "of "this Annex A. Each Builder

neither " assumes 'nor' - authorizes any person to assume for it any

other' liability 'in connection with the construction and delivery

of 'the Equipment, except as aforesaid. It is further understood

and agreed that in no event shall a Builder be liable for indirect
or consequential damages of any kind. '

Each Builder further agrees with the Owner that neither the -
inspection as provided in Articles 3 of this Agréement nor any
examination nor the acceptance of any units of the Equipment as
provided in said Article 3 shall be deemed a waiver or a

modification by the Owner of any of its rights under this Item 2.



Item 3:

Item 4:

Builder's Patent Indemnity. Except in cases of articles or

materials specified by the lessee and not manufactured by a
Builder and in cases of designs, systems, processes, formulae or
combinations specified by the Lessee and not developed by a
Builder, such Builder agrees to indemnify, protect and hold
harmless the Owner from and against any and all liability, claims,
costs, charges and expenses, including royalty payments and
ocounsel fees, 1in any manner imposed upon or accruing against the
Owner, its assigns or the users of the Equipment it manufactures
because of the use in or about the construction or operation of
any of such Equipment of any design, system, process, formula,
combination, article or material which infi:inges or is claimed to
infringe on any patent or other right. Each Builder agrees to and
hereby does, to the extent legally possible without impairing any
claim, right or cause of action hereinafter referred to, assign,
set over and deliver to the Owner and. the Lessee every claim,
right and cause of action which it has or hereafter shall have
against the seller or sellers of any designs, systems, processes,
formulae, combinations, articles or materials specified by the
Lessee and purchased or otherwise acquired by it for use in or
about the construction or operation of any of the Equipment, on
the ground that any such design, system, process, formula,
combination, article or material or operation thereof infringes or
is claimed to infringe on any patent or othere right. Each
Builder further agrees to execute and deliver to the Owner and the
lessee all and every such further assurance as may be reasonably
requested more fully to effectuate the assignment and delivery of
every such claim, right and cause of action. FEach Builder will
give notice to the Owner and the Lessee of any claim known to it
from which 1liability may be charged against the Lessee hereunder
and the Owner will give notice to Builder of any claim known to it
from which liability may be charged against it hereunder.

The Maximum Purchase Price referred to in Article 4 of this
Agreement is $3,700,000.00.



EXHIBIT A
to
Participation Agreement

CONDITIQNAL SALE AGREEMENT
Dated as of May 17, 1985
Between
ACF INDUSTRIES, INCORPORATED
and
UNION TANK ~AR (0.

and

TRINITY INDUSTRIES, INC.
ard

BARCIAYSAMERICAN/LEASING, INC.

Floating Rate Conditonal Sale Indebtedness Due

[Covering 20 - 5000 Cubic Foot All-Steel Covered Hopper Cars and
34 Non-Insulated Tank Cars] .

Filed with the Interstate Commerce Commission pursuant to 49 U.S.C.

Section 11303.
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CONDITIONAL, SALE AGREEMENT dated as of May 17, 1985, between each of
ACF INDUSTRIES, INCORPORATED, a New Jersey corporation; UNION TANK CAR CO.,
a Delaware corporation; and TRINITY INDUSTRIES, INC., a Texas corporation
(collectively  "Builders", or severally "Builder" or collectively or
severally "Vendor" as the context may require,. as set forth in Section 1.3
hereof), and BARCIAYSAMERICAN/LEASING, INC., a North Carolina corporation
("Owner").

The Builders have severally agreed to conditionally sell to the Owner,
subject to the terms and conditions hereof, the railroad equipment

described in Annex B hereto ("Equipment").

The Owner is entering into a Lease of Railroad Equipment with BADISCHE

'CORPORATION ("Lessee") substantially in the form of Annex C hereto

( "Lease") .

In consideration of the agreements hereinafter set forth, the parties

hereto hereby agree as follows:

ARTICIE 1. ASSIGNMENT; DEFINITIONS

1.1. Contemplated "Sources ~of Purchase Price; Assignment. The
parties hereto contemplate that the Owner will furnish 35.85% of the
Purchase Price (as defined in Section 4.1 hereof) of the Equipment and that
an . amount equal to the balance of such Purchase Price shall be paid to the -

appropriate Builder by Barclays Bank PLC, a banking corporation organized
and existing under and by virtue of the laws of England operating an agency
in Atlanta, Georgia pursuant to the laws of the state of Georgia, ("Bank")
pursuant to an Agreement and Assignment dated as of the date hereof ("CSA
Assignment") among the Builders and the Bank. ‘

Cc-1



{
APN, ]

1.2. Lease Assignment. AS'security for the payment and performance

of all the Owner's obligations hereunder, the Owner will assign certain of
its rights under the Lease to the Bank pursuant to an Assignment of Lease
and Agreement substantially in the form of Annex D hereto ("Lease
Assignment"), and the Lessee shall acknowledge and consent thereto pursuant
to a Consent and Agreement substantially in the form attached to the Lease
Assignment ("Consent").

1.3. Meaning of " "Builder" and ' "Vendor". The term "“Builder",

whenever used in this Agreement, means, both before and after any
assignment ofr’its rights hereunder, the respective party hereto which has
manufactured the units of Equipment to be constructed by such party and
sold hereunder and any successor or successors for the time being to its
manufacturing properties and business. The term “"Vendor", whenever used in
this Agreement, means, before any such assignment, the Builder or Builders
and, after any such assignment, both any assignee or assignees for the time
being of such particular assigned rights, as regards such rights, and also
any assignor as regards any rights hereunder that are retained or excluded
from any assignment. Any reference herein to this Agreement or any other
agreement shall mean said agreement and all amendments and supplements

hereto or thereto then in effect.

The rights and obligations of the Builders under this Agreement
are several in accordance with their interests and not joint. Accordingly,
whenever this Agreement, by the use of such designation as "the Vendor",
"such Builder" or other similar term, confers a right or imposes an

obligation upon a corporation manufacturing and selling equipment

 hereunder, such right or obligation shall be construed to accrue to or to

be enforceable against only the specific corporation furnishing the units
of Equipment giving rise to such right or obligation and its successors as

herein provided.
ARTICLE 2.  CONSTRUCTION AND SALE
Fach Builder will construct its Equipment and will conditionally sell

and deliver the Equipment to the Owner. Each unit of Equipment shall be
constructed in accordance with the specifications referred to in Annex B



hereto and in accordance with such modifications thereof as may be agreed
upon in writing between the appropriate Builder, the Owner and the Lessee
(such specifications and any modifications called “Specifications"). Each

Builder represents and warrants that (i) the design, quality and component

- parts of each unit of Equipment to be delivered by such Builder under this

Agreement shall conform, on the date of delivery and acceptance of such
wnit of Equipment, to all United States Department of Transportation and
Interstate Commerce Commission requirements and specifications and to all
standards, if any, recommended by the Association of American Railroads
reasonably interpreted as being applicable to railroad equipment of the
character of such unit, (ii) none of such component parts will be used
components and (iii) none of such units will have been used so as to

preclude the original use thereof by the Owner.
ARTICLE 3. INSPECTION AND DELIVERY

3.1. Place "of Delivery. Each Builder will deliver the units of
Equipment to the Owner at the place or places specified in Annex B hereto

(or if BAnnex B does not specify a place or places, at the place or places
designated from time to time by the Owner), freight charges and storage
charges, if any, prepaid, in  accordance with the delivery schedule set
forth in Annex B hereto; provided, however, that no Builder shali have any

obligation to deliver any unit of Equipment hereunder subsequent to the
commencement of any proceedings specified in clause (c) or (d) of Section
16.1 hereof or subsequent to the occurrence of any event of default as

described in Section 16.1 hereof or of any event which with the giving of

" notice or lapse of time or both would constitute such an event of default.

Each Builder agrees not to deliver any unit of Equipment hereunder (a)
following receipé Aof written notice from the Owner or the Bank of the
commencement of aﬁy such proceedings or the occurrence of any such event,
as aforesaid or (b) until it receives notice from the Bank and the Owner
that the respective conditions contained ‘in Articles VII of the

Participation Agreement have been met.
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3.2. Force Majeure. The obligations of each Builder as to time of

delivery are subject to delays resulting from causes beyond such Builder's
reasonable control, including but not limited to acts of God, acts of
government such as embargoes, priorities and allocations, war or war
conditions, riots or civil commotion, sabotage, strikes, differences with
workmen, accidents, fires, floods, explosions, damage to plant, equipment
or facilities, delays' in receiving necessary materials or delays of

carriers or subcontractors.

3.3. Exclusion "of Equipment. Notwithstanding the provisions of
Section 3.2 hereof, any unit of Equipment not delivered to the Owner

pursuant to Section 3.1 hereof and any unit of Equipment not delivered and
accepted by the Owner hereunder on or before September 30, 1985 unless
otherwise agreed to by Owner, Lessee and the appropriate Builder, shall be
excluded from this Agreement, and the Owner shall be relieved of its
obligations hereunder to phrdhase and pay for such Equipment. If any unit
of Equipment shall be so excluded, the parties hereto shall execute an
agreement supplemental hereto limiting this Agreement to the units of
BEquipment not so excluded herefrom. In the event of any such exclusion of
any unit of Equipment herefrom pursuant to the foregoing provisions or
pursuant to Section 4.1 hereof, or in the event the Owner is relieved of
its obligations hereunder to accept or pay for any or all units of
Equipment in accordance with the terms and conditions hereof for any reason
whatsoever, the Owner will transfer and assign to the Builder of such units
all the right, title and interest of the Owner in and to the units so
excluded.

3.4. Inspection. During construction, the Equipment shall be
subject to inspection and approval by the authorized inspectors of the
Owner (who may be employees of the Lessee), and each Builder shall grant to
such authorized inspectors reascnable access to the plant at which the
units of Equipment are being constructed in accordance with each Builder's
standard safety and insurance regulations. Prior to delivery to the Owner
by each Builder, each unit of Equipment shall be presented to an authorized
inspector of the Owner for inspection at the place specified for delivery
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of such unit, and if such unit conforms to the Specifications, requirements
and standards applicable thereto, such authorized inspector shall execute
and deliver to the Builder of such units of Equipment a certificate of
acceptance ("Certificate ' of Acceptance") statiné that such unit has been
inspected and accepted on behalf of the Owner and is marked in accordance
with Article 10 hereof; provided, however, that the Builder of such units

of Equipment shall not thereby be relieved of its warranties referred to in
Articles 2 and 14 hereof. By Section 2 of the Lease and by this Section
3.4, the Owner hereby appoints the Lessee its agent to inspect and accept
delivery of the Equipment. Acceptance of any unit of Equipment by the
Lessee (or its employees or agents, as aforesaid) pursuant to Section 2 of
the ‘Lease shall be deemed to be acceptance of such unit hereunder by the
Owner.

3.5. Builder's 'Responsibilities After  Delivery. Upon delivery to

and acceptance by the Owner of units of Equipment at the place specified
" for delivery, the Builder thereof shall have no further responsibility for
nor bear any risk of any damage to or the destruction or loss of any such
unit; provided, however, that such Builder shall not thereby be relieved of

its warranties referred to in Articles 2 and 14 hereof.

ARTICLE 4. PURCHASE PRICE AND PAYMENT

4.1. Meaning of "“Purchase Price"; Exclusion of Units. The base

price or prices per unit of Equipment to be paid by the Owner to the
Builder thereof are set forth in Annex B hereto. Such base price or prices
are subject to such increase or decrease as may be agreed to by the Builder
thereof, the Owner and the ZIessee. The term "Purchase Price" as used
herein shall mean the base price or prices per unit as so increased by
freight charges to the Lessee's designated location of delivery (which
charges are to be prepaid by the Builder thereof) and/or price escalation
or decrease as set forth in the invoice or invoices of the Builder thereof
(the "Invoice") delivered to the Owner and, if the Purchase Price is ofher
than the base price or prices set forth in said Annex B, the Invoice shall

be accompanied by or have endorsed thereon the agreement or approval of the



Lessee and the Owner. (It is understood that invoices submitted prior to
the Closing Date may use estimated Purchase Prices, in which case Invoices
must be submitted not later than the Last Closing Date). If on any Closing
Date (as defined in Section 4.2 hereof) the aggregate Purchase Price of
Equipment for which settlement has theretofore been and is then being made
would, but for the provisions of this sentence, exceed the Maximum Purchase
Price specified in Item 3 of Annex A hereto (or such higher amount as to
which the Owner, the Bank and the Lessee may have agreed prior to the
delivery to the Owner of the Equipment being settled for on such Closing
Date), the Builder of such Equipment (and any assignee of such Builder) and
the Owner will enter into an agreement excluding‘from this Agreement such
unit or units of Equipment then proposed to be settled for and specified by
the Owner and the Lessee, as will, after giving effect to such exclusion,
reduce such aggregate Purchase Price to not more than said Maximum Purchase
Price (or such higher amount as aforesaid) and the Owner shall have no
further obligation or liability in respect of units so excluded.

4.2.  Settlement and Closing Date.. The Equipment shall be settled
for in such number of groups of units of Equipment delivered to and

accepted by the owner as is provided in Item 2 of Annex A hereto. The term
"Closing Date" with respect to any group of units shall be such date as is
specified by the Lessee in accordance with Item 2 of Annex A hereto by five
business days' written notice:thereof with the concurrence of the Owner,
the Bank and the Builder of such group of Equipment, but in no event shall
such Closing Date be later than September 30, 1985. Such notice shall
specify the aggregate Purchase Price of the Equipment to be settled for and
a copy thereof shall be sent by ‘the Lessee to the Builder of such group of
Equipment, the Bank and the Owner. The place of each closing shall be .
determined by mutual agreement among the parties hereto. At least five
business days prior to any Closing Date, the Builder of such group of-
Equipment shall present the Invoice to the Owner and the Lessee for the
Equipment to be settled for. The term "business day" as used herein means
any calendar '“day, excluding Saturdays, Sundays and any other day on which
banking institutions in Atlanta, Georgia, Charlotte, North Carolina, or New
York, New York, are authorized or obligated to remain closed.
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4.3. Indebtedness of Owner to Vendor. Subject to the terms of this
Agreement and the satisfaction of the conditions set forth in the

Participation Agreement, the Owner hereby acknowledges itself to be
indebted to the Vendor in the amount of the aggregate Purchase Price of the
Equipment to be settled for and hereby promises to pay the same in
immediately available funds to the Vendor at such place as the Vendor may

designate, as follows:

(a) on Closing Date, an amount equal to 35.85% of the
aggregate Purchase Price .("Owner Investment") of the Equipment for
which settlement is being made; and

(b) in 72 quarterly installments, as hereinafter provided, an
amount equal to the aggregate Purchase Price of the Equipment for which
settlement is being made less the aggregate amount paid or payable with
respect thereto pursuant to subsection (a) of this Section (said
portion of the aggregate Purchase Price payable in installments called
"CSA Indebtedness").

4.4, CSA Indebtedness; Payment Dates; Interest.
(a) The installments of the CSA Indebtedness shall be payable
quarterly on January 1, April 1, July 1, and Octcber 1 in each year,

commencing on January 1, 1986, until the last such installment has been
paid (each such . date being herein called a "Payment Date"). If any
Payment Date is not a Bahking Day, the payment shall be payable on the
next succeeding Banking Day. ’

The unpaid balance bf the CSA Indebtedness shall bear interest
from and including the Closing Date in respect of which such
indebtedness was incurred at a rate of interest per annum for each
Interest Period equal to the Floating Rate. For purposes hereof, (i)
"Interest Period" shall mean with respect to any CSA Indebtedness (a)
initially, the period from and including the Closing Date in respect of
which such CSA Indebtedness was incurred and ending on September 30,
1985 and (b) thereafter, each period commencing on the first day of the
next preceding Interest Period applicable to such CSA Indebtedness and
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ending on the day preceding the next succeeding Payment Date; provided,
as aforesaid; (ii) "Floating Rate" shall mean (a) the Eurodollar Margin
plus the LIBOR Rate, or (b) the C.D. Margin plus the Adjusted C.D.
Rate, or (c) the Prime Margin plus the Prime Rate, as the Lessee shall
select by giving notice to Bank prior to the beginning of each Interest
Period at which time the Lessee shall select the Floating Rate for a
one, two, or three month period, or if the Lessee .shall fail to so
select, the same rate option in effect for the preceding Interest
Period; . (iii) "Furodollar Margin" shall mean (a) from the date hereof
to September 30, 1987, 3/8 of 1% per annum, (b) from October 1, 1987 to
September 30, 1990, 1/2 of 1% per annum, and (c) thereafter, 5% per
annum; (iv) "C.D. Margin" shall mean (a) from.the date hereof to

September 30, 1987, 3/8 of 1% per annum and (b) from October 1, 1987 to .

September 30, 1990, 1/2 of 1% per annum; (v) "Prime Margin" shall mean
(a) from the date hereof to September 30, 1987, O and (b) from October
1, 1987 to September 30, 1990, 1/8 of 1% per annum; (vi) “Banking Day"
shall mean any day on which commercial banks are open for domestic and
international business (including dealing in dollar deposits) in
Atlanta, New York City and Charlotte, North Carolina; (vii) " LIBOR
Rate" applicable to any Interest Period shall mean the rate per annum
quoted by the BRank as its LIBOR rate for the amount of the CSA
Indebtedness for the succeeding Interest Period; (viii) "Adjusted C.D.
Rate"” applicable to any Interest Period shall mean the rate per annum
quoted by the Bank as its Adjusted C.D. Rate for the amount of the CSA
Indebtedness for the succeeding Interest Period and shall be available
for selection by the Lessee until September 30, 1990; (ix) "Prime Rate"
shall mean the rate of interest announced.by the Bank from time to time
as its Prime Rate, as in effect from time to time and shall be
available for selection by the Lessee until September 30, 1990. In
cases where the Lessee has selected a Floating Rate for a period of

'time less than three months and where the end of such period falls

prior to the subsequent Payment Date, interest due at the end of the
period will be added to the CSA Indebtedness aﬁd the Lessee will again
select a Floating Rate. On Payment Dates interest due and accrued.plus
that portion of the CSA Indebtedness arising from the addition of
interest to CSA Indebtedness during the Interest Period shall be
payable. |

c-8



Where the Prime Rate option is selected, to permit calculation
of the Floating Rate prior to the end of any Interest Period it is
agreed that the calculation will be made on the assumption that the
Prime Rate does not change for the last 10 days of the Interest Period.
The effect of actual changes in the Prime Rate occurring in the last 10
days of the Interest Period will be reflected as an addition to or
subtraction from, .as the case may be, the interest payable on the
succeeding Payment Date.

Interest on the unpaid balance of the CSA Indebtedness shall be
payable in arrears to the extent accrued prior to each Payment Date.
The amount of principal of the CSA Indebtedness payable on each Payment
Date shall be calculated to be substantially in proportion to the
amount and allocation of principal on such Payment Date set forth in
Schedule I hereto (subject to the provisions of Article 7 hereof) and
the aggregate of such installments of principal shall completely
amortize the CSA Indebtedness at maturity on October 1, 2003. The
Owner will furnish to the Vendor and the Lessee and the Bank a schedule
showing the amount of principal payable on each Payment Date promptly
after the Closing Date, in such number of counterparts as shall be
requested by the Vendor.

(c) if; after the date of this Agreement, the adoption of any
applicable 1law, rule -or regulation, or any change therein, or any
change in the ‘interpretation or administration thereof by any
governmental authority, central bank or comparable agency charged with
the interpretation or administration thereof or compliance by the Bank
with any request or directive (whether or not having the force of law)
of any such authority shall make it unlawful or impossible for the Bank
to méke, maintain or fund its investment in the CSA Indebtedness
("Investment") on the basis of the LIBOR Rate or the Adjusted C.D. Rate
then the Bank forthwith shall so notify the Owner and the Lessee. Upon
receipt of such notice and until the Bank noﬁifies the Owner and the

Lessee that such notice is no longer effective, the Floating Rate éhall



be (a) the Prime Margin plus the Prime Rate or the unaffected margin
plus rate option, if any, commencing on the last day of the then
current Interest Period if the Bank may lawfully continue to maintain
and fund its Investment on such basis to such day or (b) the Prime
Margin plus the Prime Rate commencing immediately if the Bank may not
lawfully continue to fund and maintain its Investment on such basis to
such day.

(d) 1f (a) the adoption by the Board of Governors of the
Federal Reserve System on August 15, 1980, of revisions to Regulation D
or (b) after the date hereof, the adoption of, or any change in, any
applicable law, rule or regulation or the interpretation or
administration thereof by any governmentél authority, central bank or
comparable agency charged with the interpretation or administration
thereof or compliance by the Bank with any request or directive of any
such authority, central bank or comparable agency (whether or not
having the force of law): '

(i) shall subject Bank to any tax, duty or other charge
with respect to its Investment if the Floating Rate is to be
determined on the basis of the LIBOR Rate or the Adjusted C.D.
Rate or shall change the basis of taxation of payments to Bank
of the principal of or interest on its Investment or in respect
of its Investment (except for changes in the rate of tax on net
income imposed on ‘all banks operating in any jurisdiction in
which the Bank operates); or

(ii) shall impose, modify or deem applicable any reserve
(including, without limitation, any imposed by the Board of
Governors of the Federal Reserve System), special deposit or
similar requirement against assets of, deposits with or for the
account of, or credit extended by, Bank in the Eurodollar
market or shall impose on Bank or the Eurodollar market any
other condition affecting its obligation to make or maintain

its Investment in the Eurodollar market;
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and the result of any of the foregoing is to increase the cost to Bank of
making or maintaining its Investment or to reduce the amount of any sum
received or receivable by it in respect thereof by an amount deemed by Bank
to be material, then within fifteen (15) days after demand by Bank to the
Owner -and the lessee, the Owner will pay to Bank such additional amount or
amounts as will compensate Bank for such increased cost or reduction. Bank
will promptly notify the Owner and the Lessee of any event of which it has
knowledge, ocCurriné after the date hereof, which will entitle it to
compensation pursuant to this paragraph (d). A certificate of Bank setting
forth the basis for determining such additonal amount or amounts necessary
to compensate Bank shall be conclusive in the absence of manifest error.
Upon receipt by the Lessee of a demand from Bank under this paragraph (d),
the Lessee may elect, upon three Banking Days' notice to Bank, to have the
Floating Rate be equal to the Prime Rate plus the Prime Margin; provided,
that the Owner shall reimburse the Bank on demand for any loss incurred by
it as a result of such election, including, without limitation, any loss
incurred in 1liquidating .or employing deposits from third parties for the
period after such election takes effect to the end of the applicable
Interest Period.

4.5. Calculation of Interest. Interest under this Agreement shall
be calculated on the basis of a 360-day year and the actual number of days
elapsed in the Interest Period.

4.6. Penélty Interest. The Owner will pay interest at the rate of

2% per -annum above the Prime Rate plus the Prime margin ("Penalty Rate"),
upon all amounts remaining unpaid after the same shall have become due and
payable pursuant to the terms hereof or such lesser amount as shall be
legally enforceable, anything herein to the contrary notwithstanding.

4.7. Currency of Payment. All payments provided for in this

Agreement shall be made by bank wire transfer of Federal funds in such coin
or currency of the United States as at the time of payment shall be legal
tender for the payment of public and private debts. Except as providéd in
Article 7 hereof, the Owner shall not have the privilege of prepaying any
portion of the CSA Indebtedness prior to the date on which it becomes due.
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Any prepayment of CSA Indebtedness pursuant to Article 7 hereof may only
occur- on a Payment Date and Owner agrees - to notify the Bank of such
prepayment no later than two 3anking Days in advance of such prepayment.

4.8. Liability of Owner Limited to "Income and Proceeds from

Equipment". Notwithstanding any other provison of this Agreement
(including but not limited to any provision of Articles 16 and 17 hereof,
except as set forth in this Section 4.8), but not limiting the effect of
Article 22 hereof, the liability of the Owner or any assignee of the Owner
for any and all payments to be made by it under this Agreement, with the
exception only of the payments to be made pursuant to Section 4.3(a) hereof
{(which shall be made by the Owner) and the proviso to Section 13.3 hereof,
shall not exceed an amount equal to and shall be payable only out of the
"income and proceeds from the Equipment", and such payments shall be made.
by the Owner only to the extent that the Owner or any assignee of the Owner
shall have actually received sufficient "income and proceeds from the
BEquipment" to make such payments. Except as provided in the preceding
sentence, the Owner shall have no liability to make any payments under this
Agreement whatsoever except from the "income and proceeds from the
Equipment” to the extent actually received by the Owner or any assignee of
the Owner. As used herein the term "income and proceeds from the
Equipment” shall mean:

(i) if one of the events of default specified in Section
16.1 Thereof shall have occurred and while it shall be
continuing, . so. much of the following amounts as are
indefeasibly received by the Owner or any assignee of the Owner
at any - time after any such event and during the continuance
thereof: (a) all amounts of rental and amounts in respect of a
Termination. and/or Casualty Occurrences (as defined in Section
7 of the Lease) paid for or with respect to the Equipment
pu;suant_ to the Lease and any and all other payments received
under Section 13 or any other provision of the Lease (except
any indemnity paid or payable to the Owner pursuant to Section
6 or 12 of the Lease and any insurance proceeds payable under
public liability policies maintained pursuant to Section 7.6 of
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the Lease which by the terms of such policies or the terms of
the Lease are payable directly to Owner) and (b) any and all
payments or proceeds received for or with respect to the
Equipment as the result of the sale, lease or other disposition
thereof, after deducting all costs and expenses of such sale,
lease or other disposition; and

(ii) at any other time only that portion of the amounts
referred to in clauses (a) and (b) of subsection (i) above as
are indefeasibly received by the Owner or any assignee of the
Owner and as shall equal the portion of the CSA Indebtedness
(including prepayments thereof required in respect of a
Termination and/or Casualty Occurrences) and/or interest
thereon due and payable on the date such amounts were required.
to be paid pursuant to the Lease or as shall equal any:’other
paymeﬁts then due and payable under this Agreement;

it being understood that "income and proc;aeds from the Equipment" shall in
no event include amounts referred to in the foregoing clauses (i) and (ii)
which were receivéd by the Owner or any assignee of the Owner prior to the
existence of such an event of default which exceeded the émounts required
to discharge that portion of the CSA Indebtedness (including prepayments
thereof required in respect of a Termination and/or Casualty Occurrences)
and/or interest thereon due and payable on the date on which amounts with
fespect thereto received by the Owner or any assignee of the Owner were
required to be paid to it pursuant to the Lease or which exceeded any other
payments due and payable under this Agreement at the time such amounts were
payable under the Lease. Nothing contained herein limiting the liability
of the Owner shall derogate from the right of the Vendor to proceed against
the Bquipment as provided for herein for the full unpaid Purchase Pfice of
the Equipment and interest thereof and all other payments and obligations
hereunder. Notwithstanding anything to the contrary contained in Article
16 or 17 hereof, the Vendor agrees that in the event it shall obtain a
judgment against the Owner for an amount in excess of the amounts pa)}able
by the Owner pursuant to the limitations set forth in this Section, it
will, accordingly, limit its execution of such judgment to amounts payable

pursuant to the limitations set forth in this Section.
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ARTICLE S. SECURITY INTEREST IN EQUIPMENT

5.1. Vendor To Retain Security Interest; Accessions Are Part of

Equipment. The Vendor hereby retains a security interest in the Equipment
until the Owner shall have made all its payments under this Agreement and
shall have kept and performed all its agreements herein contained,
notwithstanding any provision_of this Aéréement limiting the liability of
the Owner and notwithstanding the delivery of the Equipment to and the
possession and use thereof by the Owner and the Lessee as provided in this
Agreement and the Lease. Any and all parts installed on and additions and
replacements made to any unit of Equipment (i) which are not readily
removable without causing material damage to such unit, (ii) the cost of
which is included in the Purchase Price of such unit, (iii) in the course
of ordinary maintenance of the Units, or (iv) which aré required for the.
operation or use of such unit in railroad interchange by the Applicable
Iaws (as defined in Section 10.1 of the Lease) shall constitﬁte accessions:
to the Equipment and shall be subject to all the terms and conditions of
this Agreement and shall  be included in the term “Equipment" as used

“herein.

5.2. Obligations Upon Payment of CSA Indebtedness. Except as
otherwise specifically provided in Article 7 hereof, when and only when the

Vendor shall have been paid the full indebtedness in respect of the
Purchase Price of the Equipment, together with interest and all other
payments as herein provided, absolute right to the possession of, title to
and property in the Equipment shall pass to and vest in the Owner without
further transfer or -action on the part of the Vendor, except that the
Vendor, if -requested by the Owner at that time, will (a) execute an
instrument releasing its security interest in the Equipment and
transferring such interest to the Owner or upon its order, free of all
liens, security interests and other encumbrances created or retained hereby
and deliver such instrument to the Owner at its-address referred to in
Article 22 hereof, (b) execute and deliver at the same place, for filing in
all necessary public offices, such instrument or instruments in writihg as
may be necessary or appropriate in order then to make clear upon the public
records the title of the Owner to the Equipment and (c) pay to the Owner

J
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any money paid to the Vendor pursuant to Article 7 hereof and not
theretofore applied as provided therein. The Owner hereby waives and
releases any and all rights existing or that may be acquired in or to the
payment of any penalty, forfeit or damages for failure to execute and
deliver such instrument or instruments or to file any certificate of
payment in compliance with any 1ah or statute requiring the filing of the
same, except for failure to execute and deliver such instrument or
instruments or to file such certificate within a reasonable time after
written demand by the Owner.

ARTICIE 6. TAXES

6.1. General Tax Indemnification. Whether or not any of the

transactions contemplated hereby are consummated, the Owner agrees to pay
and to indemnify and hold the Vendor harmless from all Taxes (as defined in
Section 6 of the Lease) for which indemnification is required under the

- Lease; excluding, however, taxes measured solely by net inocome based upon

the Vendor's receipt of payments provided for herein (other than payments
due the Vendor under this Article 6 except those for which the Vendor is
entitled to a corresponding deduction in the calculation of its net income)
and franchise and value added taxes which are in lieu of such net income

taxes; provided, however, that the Owner shall not be required to pay any

Taxes during the period it may be contesting the same in the manner
provided in Section 6.2 hereof.

6.2. Claims; Contest; Refunds. If claim is made against the Vendor

for any Taxes indemnified against under this Article 6, the Vendor shall
promptly notify the Owner. If reasonably requested by the Owner in
writing; the Vendor shall, upon receipt of any indemnity satisfactory to it
for all costs, expenses, losses, legal and acocountants' fees and
disbursements, penalties, fines additions to tax and interest, and at the
expense of the Owner, contest in good faith the validity, applicability or
amount of such Taxes by (a) resisting payment thereof if possible, (b) not
paying the same except under protest, if protest is necessary and prdper,

and (c) if payment is made, using reasonable efforts to obtain a refund
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thereof in appropriate administrative or judicial proceedings or both. The
Owner may also contest, at its own expense, the validity, applicability or
amount of such Taxes in the name of the Vendor; provided that no proceeding
or action relating to such contest shall be commenced (nor shall any
pleading, motion, brief or other paper be submitted or filed in the name of
the Vendor in any such proceeding or action) without the prior written
consent of the Vendor, which consent shall not be unreasonably withheld.
If the Vendor shall obtain a refund of all or any part of such Taxes
previously reimbursed by the Owner in connection with any such contest or
an amount representing interest thereon, the Vendor shall pay the Owner the

amount of such refund or interest net of expenses; provided, however, that

no event of default set forth in Section 16.1 hereof and no event which
with notice or lapse of time or both would constitute such an event of
.default shall have occurred and be continuing.

- 6.3. Reports or Returns. In case any report or return is required

to be made with respect to any obligation of the Owner under or arising out
of this Article 6, the Owner shall either make such report or return in
such manner as will show the interests of the Vendor in the Equipment or
shall promptly notify the Vendor of such requirement and shall make such
report or return in such ranner as shall be satisfactory to the Vendor.
All costs and expenses (including legal and accountants' fees) of preparing
any such return or report shall be borne by the Owner. '

6.4. Survival. All of the obligations of the Owner under this
Article 6 shall survive and continue, notwithstanding payment in full of
all other amounts due under this Agreement. '

ARTICLE 7. MAINTENANCE; TERMINATION AND CASUALTY OCCURRENCES

7.1. Maintenance. The Owner shall, at its own cost and expense,
maintain and keep each unit of the Equipment in good operating order and
repair, ordinary wear and tear excepted, and eligible for railroad
interchange in accordance with the Applicable laws (as defined in Seétion
10.1 of the Lease) and in the same condition as other similar equipment
owned or leased by the Lessee.
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7.2 .Termination; Casualty Occurrences. In the event that the Lease

is terminated pursuant to Section 7.8 of the Lease (a "Termination"), or
any unit of Eguipment shall suffer a Casdalty Occurrence (as defined in
Section 7.1 of the Lease), the Owner shall, promptly after it shall have
received notice from the Lessee or has otherwise been informed of a
Termination or that such unit has suffered a Casualty Occurrence, cause the
Vendor to be fully informed in regard thereto by written notice; provided
that, in the case of a Termination, the Owner shall give such written
notice to the Vendor no less than 30 days prior to the Settlement Date, as
hereinafter defined. On the next succeeding date for the payment of an
installment on the CSA Indebtedness after such notice from the Lessee has
been received or on the Termination Date (as defined in Section 7.8 of the
Iease) 1in the case of a Termination (each such date hereinafter called a
"Settlement Date"), the Owner shall, subject to the limitiations contained
in Section 4.8 hereof, pay to the Vendor (i) in the case of a Caéualty
Occurrence, a sum equal to the Casualty Value (as defined in Section 7.3
hereof) of such unit suffering a Casualty Occurrence as of such Settlement
Date, together with an amount equal to accrued interest thereon (as
hereinafter provided) and (ii) in the case of a Termination a sum equal to
the Termination Value (as defined in Section 7.4 hereof) of all units
subject to the . Lease as of such Settlement Date, together with an amount
equal to accrued interest thereon (as hereinafter provided). The Owner
shall file, or cause to be filed, with the Vendor a certificate setting
forth the Casualty Value of such unit or the Termination Value of all units
subject to the ILease, as the case may be. Any money paid to the Vendor
pursuant to this paragraph shall be applied (after the payment of principal
and interest due on such date in respect of CSA Indebtedness not being
prepaid) to prepay, without penalty or premium, ratably in accordance with
the unpaid balance of each installment, the CSA Indebtedness, together with
all interest accrued on the portion of the CSA Indebtedness being prepaid.
The Owner shall promptly cause to be furnished to the Vendor and the Lessee
a revised schedule of payments of principal and interest thereafter to be
made, in such number of counterparts as the Vendor and the Lessee may
request, calculated as provided in Section 4.4. hereof. |
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7.3. Casuélty Value. The Casualty Value of each unit of the Equipment
suffering a Casualty Occurrence shall be deemed to be that portion of the

original Purchase Price thereof referred to in Paragraph 4.3(b) hereof
remaining unpaid on the date as of which such Casualty Value shall be
- determined (without giving effect to any prepayment or prepayments
- theretofore made under this Article with respect to any other unit). For
the purpose of this paragraph and Paragraph 7.4 hereof, each payment of the
Purchase Price made pursuant to Article 4 hereof shall be deemed to be a
payment with respect. to each unit of Equipment in like proportion as the
original Purchase Price of such unit bears to the aggregate original
Purchase Price of all the Equipment.

7.4. Termination Value. The Termination Value of all units subject .
hereto shall be the Casualty Values as defined in Section 7.3 hereof.

7.5. Obligations upon Payment of Casualty Value or Termination Value.
.Upon payment by the Owner to the Vendor of (a) the Casualty Value of any
unit of the Equipment having suffered a Casulaty Occurrence or (b) the
Termination Value of each unit subject to the Lease, absolute right to the

possession of, title to and property in such unit shall pass to and vest in
the Owner, without further transfer or action on the part of the Vendor,
except that the Vendor, if requested by the Owner, will execute and deliver
to the Owner, at the expense of the Owner, an appropriate instrument
confirming such passage to the Owner of all the Vendor's right, title and
interest, and the releaée of the Vendor's security interest, in such unit,
in recordable form, in order that the Owner may make clear upon the public
records the title of the Owner to such unit. '

ARTICLE 8. INSURANCE; CONDEMNATION

The Owner shall cause any insurance required by Section 7.6(ii) of the
Lease to be maintained. If the Vendor shall receive any insurance proceeds
or oondemnation payments in respect of any unit suffering a Casualty
Occurrence, the Vendor shall forthwith pay such insurance proceeds or
condemnation payments to the Owner after receipt by the Vendor of the
Casulaty Value of such Unit, together with accrued interest thereon, unless
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an event of default shall have occurred and be continuing hereunder. All
insurance proceeds received by the Vendor in respect of any unit of
Equipment not suffering a Casaulty Occurrence shall be forthwith paid to
the Owner upon proof reasonably satisfactory to the Vendor that any damage
to such unit in respect of which such proceeds were paid has been fully
repaired, provided that an event of defau'lt_ shall not have occurred and be

continuing.
ARTICLE 9. REPORTS AND INSPECTIONS

On or before March 31 in each year, commencing with the year 1986, the
Owner shall cause to be furnished to the Vendor an accurate statement to
the effect set forth in Section 8 of the Lease. The Vendor shall have the
-right, by its agents, to inspect the Equipment and the Owner's and the
lLessee's records with respect thereto at such reasonable times as the
Vendor may request during the term of this Agreement. |

ARTICLE 10. MARKING OF EQUIPMENT

The Owner will cause each unit ofv Equipment’ to be kept numbered and
marked as provided in Section 5 of the Lease. The Owner will not permit
the identifying number of any unit of the Equipment to be changed except in
accordance with a statement of new number or numbers to be substituted
therefore which previcusly shall have been filed with the Vendor and filed
by or on behalf of the Owner in all public offices where this Agreement
shall have been filed. Except as aforesaid, -the Owner will not allow the
‘name of any person, association or corporation to be placed on any unit of
Equipment as a designation that might be interpreted as a claim of
ownership; provided, however, that the Equipment may be lettefed with the

names or initials or other insignia customarily used by the lessee or its

permitted sublessees.

ARTICLE 11. COMPLIANCE WITH LAWS

During the term of this Agreement, the Owner will comply, and will
cause every lessee or user of the Equipment to comply, in all respects

(including without limitation the use, maintenance and operation of the
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Equipment) with all Applicable Laws (as defined in Section 10 of the Lease)
and in the ‘event the Applicable Laws require any alteration, replacement or
addition of or to any part of any unit of Equipment, the Owner will or will
cause any lessee to conform therewith at no expense to the Vendor;

provided, however, that the Owner or any lessee may, in good faith, contest

the wvalidity or application of any Applicable Law in any reasonable manner
which does not, in the opinion of the Vendor, materially and adversely

affect the property or rights of the Vendor under this Agreement.
ARTICIE 12. POSSESSION AND USE

12.1. Possession and Use of Equipment by Owner. So long as an event
of default shall ndt have occurred and be continuing under this Agreement,
the Owner shall be entitled to the possession of the Equipment and the use
thereof from and after delivery of the Equipment by Builder to the Owner,
but only upon and subject to ‘all the terms -and conditions of this
Agreement.

12.2. Iease Permitted; Lease Subordinate; No Amendment or

Termination. The Owner simultaneously is leasing the Equipment to the

lessee as provided in the Lease, and the rights of the Lessee and its
permitted assigns under the Lease shall be subordinated and junior in rank
to the rights and shall, except as provided in Sections 4.2 and 15.2 of the
Lease, be subject to the remedies of the Vendor under this Agreement. The
lLease shall not be amended in any respect or terminated (except in
accordance with its terms) without thel prior written consent of the Vendor
prior to the payment in full ‘of the CSA Indebtedness, together with all
other sums due to the Vendor hereunder.

ARTICLE 13. PRCHIBITION AGAINST LIENS

13.1. Owner To Discharge Liens. The Owner will pay or discharge any

and all sums claimed by any party from, through or under the Owner or its
successors or assigns which, if unpaid, might become a lien, charge or
security interest on or with respect to the Equipment or any unit thereof
or the ILease or the income and proceeds from the Equipment or the Lease,
and will promptly discharge any such lien, charge or security interest
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which arises, but shall not be required to pay or discharge any such claim
so long as the validity thereof shall be contested in good faith and by
appropriate legal proceedings in any reasonable manner and the nonpayment
thereof does not, in the opinion of the Vendor, materially and adversely
affect the security interest of the Vendor in or to the Equipment, its .
interest in the income and proceeds from the Equipment or otherwise under
this Agreement. Any amounts paid by the Vendor in discharge of liens,
charges or security interests upon the Equipment or the income and proceeds

from the Equipment shall be secured by and under this Agreement.

13.2. No Breach for Certain Liens. This covenant will not be deemed

breached by reason of liens for taxes, assessments or governmeﬁtal'dharges
or levies, in each case not due and delinquent, or undetermined or inchoate
materialmen's, mechanics', workmen's, repairmen's 6r other 1like liens.
arising in the ordinary course of business and, in each case, not
delinquent.

13.3. Article 13 Subject to Article 22 Except in Certain Instances.
The obligations of the Owner under this Article 13 are subject to the
limitations contained in Article 22 hereof; provided, however, that the

Owner will pay or discharge any and all taxes, claims, liens, charges or
security interests - claimed by any party from, through or under the Owner
and 1its successors and assigns not arising out of the transactions
contemplated hereby or in other documents mentioned herein (but, to the
extend that it receives funds, including taxes arising out of the receipt
of rentals and other payments under the Lease and any other proceeds from
the Equipmént), which, if unpaid, might become a lien, charge or security
interest on or with respect to the Equipment or the Owner's interest in the
Lease and the payments to be made thereunder, but the Owner shall not be
required to péy or discharge any such tax, claim, lien, charge or security
interest so long as the validity thereof shall be contested in good faith
and by appropriate legal proceedings in any reascnable manner and the
nonpayment thereof does not in the opinion of the Vendor adversely affect
the security interest of the Vendor in the Equipment, the Lease; its
interest in the income and proceeds‘from the Equipment or the lease, or

otherwise under this Agreement.
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ARTICLE 14. INDEMNITIES AND WARRANTIES

14.1. Indemnification. The Owner shall pay and shall protect,

indemnify and hold harmless the Vendor, its. successors, assigns, agents and
servants ("Indemnified Persons"), from and against any and all Indemnified
Matters (as defined 1in Section 12 of the Lease), except that the Owner
shall not be liable to a Builder in respect of any Indemnified Matter to
the extent liability in respect thereof arises from an act or omission of
such Builder or is covered by such Builder's warranties or patent
indemnities referred to in Articles 2 and 14 hereof. The Owner shall be
obligated under this Article 14, whether or not any Indemnified Personal
shall also. be indemnified with respect to the same matter under any other
agreement by any other person, and the Indemnified Person seeking to
enforce the indemification may proceed directly against the Owner under
this Article 14 without first resorting to any such other rights of
indemnification. In case any action, suit or proceeding is brought against
any Indemmified Person in connection with any Indemnified Matter, the Owner
may and, upon such Indemnified Person's requesi:, will at the Owner's
expense resist and defend such action, suite or proceeding, or cause the
same to be resisted or defended by counsel selected by the Owner and
approved by such Indemnified Persor and, in the event of any failure by the
Owner to do so, the Owner shall pay all costs and expenses (including
without 1limitation = attorneys' fees and expenses) incurred by such
Indemnified Person in connection with such action, suit or proceeding. In
the event the Owner is required to make any payment under this Article 14,
the Owner shall pay such Indemnified Person an amount which, after
deduction of all taxes required to be paid by such Indemnified Person in
respect of the . receipt thereof under the laws of the United States or of
any political subdivision thereof (after giving credit for any savings in
- respect of any such taxes by reason of deductions, credits or allowances in
respect of the payment of the expense indemnified against, and of any other
such taxes as determined in the sole discretion of the Indemnified Person),
shall be equal to the amount of such payment. - The Vendor and the Owner
agree to give each other written notice of any claim or liability héreby

indemnified against promptly upon obtaining knowledge thereof. Upon the
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payment in full by the Owner of any indemnity as contained in this Article
14, and provided that no event of default described in Section 16.1 hereof
or other event which with notice or lapse of time or both would constitute
such an event of default shall have occurred and be continuing, the Owner
shall be subrogated to any right of such Indemnified Person (except against
another Indemnified Person) in respect of such Indemnified Matter. Any
payments received by such Indemnified Person from the Lessee as a result of
‘any Indemnified Matter shall be paid over to the Owner to the extend
necessary to reimburse the Owner for indemnification payments previously
made by the Owner in respect of such Indemnified Matter. ’

14.2. Survival; No Subrogation. The indemnities contained in this

Article 14 shall survive the expiration or termination of this Agreement
with respect to all events, facts, conditions or other circumstances
occurring or existing prior to such expiration or termination and are
expressly made for the benefit of and shall be enforceable by any
Indemnified Person. None of the indemnities in this Article 14 shall be
deemed to create any rights of subrogation in any insurer or third party
against the Owner therefor, from or under any Indemnified Person, whether
because of any claim paid or defense provided for the benefit thereof or

otherwise.

14.3. Owner .Not Released if Equipment Damaged or lLost. The Owner
will bear the responsibility for and risk of any damage to or destruction

or loss of each unit of Equipment and shall not be released from its
obligations hereunder in any such event.

Ed

14.4. Warranties and Patent Indemnities. The agreement of the

parties relating to Builders' warranties of material and workmanship and to
patent indemnification is set forth in Items 1 and 2 of Annex A hereto and
Article 2 hereof. Such warranties and covenants of patent indemnity shall
continue in full force and effect notwithstanding the full payment of all
sums due under this Agreement, or the satisfactory discharge or termination

of this.Agreement in any manner whatsoever.
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14.5. Warranties Each Builder. Each Builder represents and warrants

to the Owner that at the time of delivery and acceptance of each unit of
its Equipment under this Agreement the Owner will have good and marketable
title to such unit, free and clear of all claims, liens, security interests
and other encumbrances of any nature except only the rights of the Vendor
and Lessee.

Each Builder represents that it is not entering into this Agreement or
into any other transaction . contemplated by the Participation Agreement
directly or indirectly in connection with any arrangement or understanding
by it in any way involving any employee benefit plan (other than a
governmental plan) with respect to which it or, insofar as is know to it,
any party to the Participation Agreement is a party in interest, all within
the meaning of the Employee Retirement Income Security Act of 1974.

Each Builder hereby represents and warrants to the Owner and its
successors and assigns that. this Agreement has been duly authorized by such
-Builder and lawfully executed and delivered by it for a valid consideration
and that, assumig due authorization, execution and delivery by the Owner,
this Agreement is, insofar as such Builder is concerned, a legal, valid and
binding instrument, enforceable against such Builder in accordance with its

terms.

ARTICLE 15. ASSIGNMENTS

15.1. Assignment by Owner. The Owner will not transfer the right to

possession of any unit of the Equipment (except to the Lessee or any
sublessee of the Lessee pursuant to the Lease) or sell, assign, transfer or

otherwise dispose of its rights under this Agreement.

15.2. Assignment by Vendor. All or any of the rights, remedies,

benefits and advantages of the Vendor under this Agreement, including the
right to receive the payments hérein provided to be made by the Owner, may
be assignéd by the Vendor and reassigned by any assignee at any time or
from time to time. No such assignment shall subject any assignee to or
relieve a Builder from any of the obligatins of such Builder to deliver the

Equipment .to the Owner in accordance herewith or to respond to its
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warranties and indemnities referred to in Articles 2 and 14 hereof, or
obligations to such Builder contained in Articles 3, 4, 6 and 14 hereof,
Annex A hereto and this Article 15 or any other obligation which, according

to its terms or context, is intended to survive an assignment.

15.3. Notice of Assignment by Vendor. Upon any such assignment

pursuant to Section 15.2 hereof, the assignor shall give written notice to
the Owner and the Lessee, together with a copy of such assignment, and such
assignee shall, by virtue of such assignment, acquire all the assignor's
right, title.and interest in and to the Equipment and this Agreement, or in
and to a portion thereof, as the case may be, subject only to such
reservations as may be contained in such assignment. From and after the
receipt by the Owner of the notification of any such assignment, all
payments. thereafter to be made by the Owner under this Agreement shall, to
the extent so assigned, be made to the assignee in such manner as it may
direct. The Owner shall have no obligation to any assignee prior to actual

receipt by the Owner of written notice of any such assignment.

15.4. No Setoff Against CSA Indebtedness. The Owner recognizes that
this Agreement will be assigned to the Bank as provided in the CSA
Assignment. The Owner expressly represents, for the purpose of assurance

to any person, firm or corporation considering the acquisition of this
Agreement or of all or any of the rights of the Vendor hereunder, and for
the purpose of inducing such acquisition, that the rights of the Bank to
the entire unpaid CSA Indebtedness in respect of the Purchase Price of the
Equipment or such part thereof as may be assigned together with interest
thereon, as well as any other rights hereunder which may be so assigned,
shall not be subject to any defense, setoff, counterclaim or recoupment
whatsoever by the Lessee, Owner or Vendor arising out of any breach of any
obligation of a Builder or any other person with respect to the Equipment
or the manufacture, construction, delivery or warranty thereof or with
respect to any indemnity herein contained or arising by reason of any other
indebtedness or 1liability at any time owing to the Owner or the Lessee by
any person. Any and all such obligations, howsoever arising, shall be and

remain enforceable by the Owner against and only against the Builder.
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ARTICLE 16. DEFAULTS

16.1. Events of Default; Termination of ILease; Declaration of
Default; Acceleration of CSA Indebtedness. In the event that any one or

more of the following events of default shall occur and be continuing:

(a) - the Owner shall fail to pay or ceuse to be paid in full
any sum payable by the Owner pursuant to. Section 4.3, Section 4.4 or
Section 7.2 hereof when payment thereof shall be due hereunder
(irrespective of the provisions of Article 4 or 22 hereof or any other
provision of this Agreement limiting the liability of the Owner) and
such default shall continue for 10 days after written notice to Owner
that such payment is due and payable; or

(b) default shall be made in the observance or performance of
any other of the conditions and agreements on the part of the Owner
( irrespective of the provisions of Article 4 or 22 hereof or any other
provision of this Agreement limiting the liability of the Owner) or the
lessee contained herein or " in the Participation Agreement, the CSA
Assignment, the Lease Assignment or the Consent and such default shall
continue for 30 days after written notice from the Vendor to the Owner
and the Lessee specifying the defadlt and demanding that the same be

remedied; or

(c) any other proceeding shall be commenced by or against the
Owner or the Iessee for any relief which includes or might result in
any modification of the obligations of the Owner hereunder, or the
Lessee under the Lease or under the Consent under any bankruptcy or
insolvency laws or laws relating to the relief of debtors, readjustment
of indebtedness, reorganizations, arrangements, compositions or
extensions (other than a law which does not permit any readjustment of
such obligations), and; unless such proceedings shall have been
dismissed, nullified, stayed or otherwise rendered ineffective (but
then only so long as such stay shall continue in force or such
ineffectiveness shall continue), all such obligations shall not have
been and shall not continue to be duly assumed in writing within 60
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days after such proceedings shall have been commenced, pursuant to a
- court order or decree, by a trustee or trustee or receiver or receivers
appointed (whether or not subject to ratification) for the Owner, the
or the Lessee, as the case may be, or for their respective property in
connection with any such proceedings in - such manner that such
obligations shall have the same status as expenses of administration
and obligations incurred by such trustee or trustee or receiver or

receivers; or

(a) any Event of Default (as defined in the lease other than
one involving the Indemnity Agreement) shall have occurred and be
continuing under the ILease unless the Owner shall have cured such Event
of Default and the corresponding event of default hereunder within the
expiration of the applicable grace period provided herein; provided,
however, that if more than eight Events. of Default or more than four
consecutive ‘Events of Default shall have occurred under clause (A) of
Section 13.1 of the Lease which correspondé-to an event of default
under Section 16.1(a) hereof, any such Event of Default shall be an
event of default hereunder whether or not the corresponding event of

default hereunder is cured;

then at any time after ' the occurrence of such an event of default the
Vendor may, upon written notice to the Owner and the Lessee and upon
compliance with any legal requirements. then in force and applicable to such
action by the Vendor, declare (a"Declaration of Default") the entire unpaid
CSA Indebtedness, together with the interest thereon then accrued and
unpaid, immediately-due and payable, withéut further demand, and thereafter
the aggregate of the unpaid balance of such indebtedness and interest shall
bear interest from the date of such Declaration of Default at the Penalty
Rate to the extent legally enforceable. In addition, if the Owner does not
pay the entire unpaid CSA Indebtedness, together with the interest thereon
accrued and unpaid to the date of payment within 15 days of such notice of
Declaration of Default, the Vendor may, subject to the Lessee's rights of -
possession, use and assignment under Sections 4 and 15 of the Lease, cause
the term of the Lease immediately upon such notice to terminate; provided,
however, that such termination shall not be in derogation of or impair the
rights of the Owner or the Bank (under the assignment thereof), as the case
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may be, to enforce compliance by.the Lessee with any of its covenants and
agreements under the Lease or to enforce any of its rights and remedies
under Section 13 of the lease (subject to the Bank's rights to repossess
and sell the Equipment as provided in this Agreement), including the rights
of the Owner or the Bank (under the assignment thereof), as the case may
be, to sue for and recover damages provided for in Section 13 of the Lease
upon the occurence of an Event of Default under the Iease. Upon a
Declaration of Default, subject to Article 4 hereof, the Vendor shall be
entitled to recover Jjudgement for the entire unpaid balance of the CSA
Indebtedness so payable, with interest as aforesaid, and to collect such
judgment out of any property of the Owner wherever situated, subject to the
provisions of Articles 4 and 22 hereof. The Owner shall promptly notify
the Vendor and the Lessee of any event of which it has knowledge which
constituted, constitutes, or with the giving of notice or lapse of time or

-both would constitute an event of default under this Agreement.

16.2. Waiver of Defaults. The Vendor may, at its election, waive any

such event of default and its consequences and rescind and annul any
Declaration of Default or notice of termination of the Lease by notice to
the Owner and the. Lessee . in writing to that effect, and thereupon the
respective rights of the parties shall be as they would have been if no
such event of default had occurred and no Declaration of Default or notice
of termination of the Lease had been made or given. Notwithstanding the
provisions of this section, time is of the essence of this Agreement and no
such waiver, rescission or annulment shall extend to or affect any other or

subsequent default or impair any rights or remedies éonsequent thereon.

>

ARTICLE 17. REMEDIES

17.1. Vendor May Take Possession of Equipment. Subjeét to the

Lessee's rights ' of possession, use and assignment under Sections 4 and 15
of the ILease, at any time during the continuance of a Declaration of
Default and upon such further notice, if any, as may be required for
compliance with any mandatory legal requirements then in force and
applicable to the action to be taken by the Vendor, the Vendor may take or
cause to be taken by its agent or agents immediate possession of the
Equipment or one or more of the units thereof without liability to return

to the Owner any sums theretofore paid and free from all claims whatsoever,
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except as hereinafter in this Article 17 expressly provided, and may remove
the same from possession and use of the Owner, the Lessee or any other
person and for such purpose may enter upon the premises where the Equipment
may be located and may use and employ in connection with such removal any
supplies, services and aids and any available trackage and other facilities
or means of the Owner or the Lessee, subject to all mandatory requirements

of due process of law.

17.2. Assembling of Equipment for Vendor. In case the Vendor shall

demand ' possession of the Equipment pursuant to this Agreement and shall
designate a reasonable point or points for the delivery of the Equipment,
the Owner shall at its own expense and risk:

(a) forthwith and in the usual manner (including without
limitation giving prompt telegraphic and written notice to the
Association of American Railroads and all railrcads to which any unit
or units have been interchanged or which may have possession thereof to
return the unit or units) place such units upon such storage tracks as

the Vendor reascnably may designate;

(b) cause such units to be stored on such tracks without
charge for insurance, rent or storage until all such units of Equipment
have been sold, leased or otherwise disposed of by the Vendor; and

{c) cause the same to be transported to any reasonable place
as directed by the Vendor.

During any storage period, the Owner will, at its own cost and expense,
insure, maintain and keep each such unit in good order and repair and
permit the inspection of the Equipment by the Vendor, the Vendor 's
representatives and prospective purchasers and users. This agreement to
deliver the Equipment and furnish facilities as hereinbefore provided is of
the essence of the agreement between the parties, and the Owner
acknowledges that upon application to any court of equity having competent
jurisdiction the Vendor shall be entitled to a decree requiring specific
performance hereof. The Owner hereby expressly waives any and all claims
against ‘the Vendor and its agent or agents for damages of whatever nature
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in ~connection with any retaking of any unit of Equipment in any

commercially reasonable manner.

17.3. Vendor May Dispose of or Retain Equipment. At any time during

the continuance of a Declaration of Default, the Vendor (after retaking
possession of thé Equipment as provided in Section 17.1 hereof) may, at its
election, retain the Equipment in satisfaction of the entire CSA
. Indebtedness and make such disposition hereof as the Vendor shall deem fit.
Written notice of the Vendor's election to retain the Equipment shall be
given to the Owner and the Lessee by telegram or registered mail, addressed
. as provided in Article 21 hereof, and to any other persons to whom the law
may require notice, within 30 days after such Declaration of Default. In
the event that the Vendor . should elect to retain the Equipment and no
objection is made thereto within the 30-day period described in the second
proviso below, all the Owner's rights in the Bquipment shall thereupon
terminate and all payments made by the Owner may be retained by the Vendor
as compensation for the use of the Equipment; provided, however, that if
the Owner, before the expiration of the 30-day periéd described in the
proviso below, should pay or cause to be paid to the Vendor the total

unpaid balance of the CSA Indebtedness, together with interest thereon
accrued and unpaid, and all oﬁher pay:nehts due under this Agreement, then
in such event absolute right to the possession of, title to and property in
the Equipment shall pass to and vest in the Owner; provided further that if

the Owner, the Lessee or any other persons notified under the terms of this

Section object in writing to the Vendor within 30 days from the receipt of
notice of the Vendor's election to retain the Equipment, then the Vendor
may not so retain the Equipment, but shall sell, lease or otherwise dispose
of it or continue to hold it pending sale, lease or other disposition as
hereinafter provided or as may otherwise be permitted by law. If the
Vendor shall not have given notice to retain as hereinabove pfovided or
notice of intention to dispose of the Equipment in any other manner, it
shall be deemed to have elected to sell the Equipment in accordance with

the provisions of this Article 17.

17.4. Vendor May Sell Equipment; Owner's Right of Redemption.
Subject to the Lessee's rights of possession, use and assignment under

Sections 4 and 15 of the Lease, at any time during the continuance of a
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Declaration of Default, the Vendor, with or without retaking possession
thereof, at its elecﬁion and upon reasonable notice to the Owner, the
Lessee and any other persons to whom the law may require notice of the time
and place, may sell the Equipment or one or more of the units thereof free
from any and all claims of the Owner, the lLessee or any other party
claiming from, through or under the: Owner or the Lessee, at law or in
equity, at public or private sale and with or without advertisement as the
Vendor may determine; provided, however, that if, prior to such sale and

prior to the making of a contract for such sale, the Owner should tender
full payment of the total unpaid balance of the CSA Indebtedness, together
with interest thereon accrued and unpaid and all other payments due under
this Agreement as well as expenses of the Vendor in retaking possession of,
removing, storing, holding and preparing the Equipment for and otherwise
arranging for the sale and the Vendor's reacnsable attorneys' fees, then
“upon receipt of such payment, expenses and fees by the Vendor, aboslute
right to the possession of, title to and property in the Equipment shall
pass to and vest in the Owner. The proceeds of such sale or other
disposition, less the reasonable attorneys' fees and any other expenses
incurred by the Vendor in retaking possession of, removing, storing,
holding, preparing for .sale and selling or otherwise disposing of the
Equipment, shall be credited on the amount due to the Vendor under the

provisions of this Agreement.

17.5. Sale of Equipment by Vendor. Any sale hereunder may be held or
conducted at such place or places and at such time or times as the Vendor

may specify, in one lot or in separate lots and without the necessity of
gathering at the place of sale the property to be sold, and in general in
such manner as the Vendor may determine, so long as such shall be in a
commercially reasonable manner. The Vendor, the Owner or the Lessee may
bid for and beéome the purchaser of the Equipment or any unit thereof so
offered for sale. The Owner and the Lessee shall be given written notice
of such sale not less than 10 days prior thereto, by telegram or registered
‘mail addressed as provided in Article 21 hereof. In addition, if such sale
shall be a private sale (which shall be deemed to mean only a sale where an
advertisement for bids has not been published in a newspaper of general
circulation or a sale where less than 40 offerees have been solicited in
writing to submit bids), it shall be subject to the rights of the Lessee
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and the Owner to purchase or provide a purchaser, within 10 days after
notice of the proposed sale price, at the same price offered by the
intending purchaser or a better price. In the event that the Vendor shall
be the purchaser of the Equipment, it shall not be accountable to the Owner
or the Lessee (except to the extent of surplus money received as provided
in Sectioni<l7.7 hereof) and in payment of the purchase price therefor the
Vendor shall be entitled to have credited on account thereof all or any

part of sums due to the Vendor hereunder.

17.6. Effect of Remedies and Powers and Exercise Thereof. Each and
every power and remedy hereby specifically given to the Vendor shall be in

addition to every other power and remedy hereby specifically given or now
or hereafter existing at law or in equity not inconsistent herewith, and
each and. every power and 'remedy may be exercised from time to time and
simultaneously and as often and in such order as may be deemed expedient by
the Vendor. All such powers and remedies shall be cumulative and the

exercise of one shall not be deemed a waiver of the right to exercise any
| other or others. No delay or omission of the Vendor in the exercise of any
-such power hereunder shall impair any such power or remedy or shall be
construed to be a waiver of any default or an acquiescence therein. Any
extension of time for payment hereunder or other indulgence duly granted to
the Owner shall not otherwise alter or affect the Vendor's rights or the
Owner's obligations hereunder. The Vendor's acceptance of any payment
after it shall have become due hereunder shall not be deemed to alter or
~affect the Owner's obligations or the Vendor's rights hereunder with
respect to any subsequent payments or default therein.

17.7  Deficiency or Surplus. If there shall remain any amount due to

the Vendor under the provisions of this Agreement after applying all sums
of money realized by the Vendor under the remedies herein provided, the
Owner shall, subject to the limitations of Section 4.8 hereof and of
Article 22 hereof, pay the amount of such deficiency to the Vendor upon
demand,  together with interest thereon from the date of such demand to the
date of payment at the Penalty Rate and, if the Owner shall fail to pay
such deficiency, the Vendor may bring suit therefor and shall be entitled
to recover a judgment therefor against the Owner, provided that the
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satisfaction of any such judgment shall be limited to those amounts set
forth in Section 4.8. If there shall remain a surplus in the possession of
the Vendor after applying as aforesaid all sums realized by the Vendor,
such surplus shall be paid forthwith to the Owner.

17.8 ‘Expenses. Subject to the limitations of Section 4.8 and
Article 22 hereof, the Owner will pay all reasonable fees, costs and
expenses, including attorneys' fees, incurred by the Vendor in enforcing
its remedies under the terms of this Agreement. In the event that the
Vendor shall bring any suit to enforce any of tis rights hereunder and
shall be entitled to judgment, then in such suit the Vendor may recover
reasonable expenses, including reascnable attorney's fees, and the amount
thereof shall be included in such judgment.

17.9. Remedies Subject to Mandatory lLegal Requirements. The

foreqoing provisions of this Article 17 are subject in all respects to all
mandatory legal requirements at the time in force and applicable thereto.

ARTICIE 18. APPLICABLE STATE LAWS

-~ 18.1. Conflict with State Laws. Any provision of this Agreement
prohibited by any applicable law of any juridsiction (which is not

overridden by appiicable Federal law) shall be ineffective as to such
jurisdiction without modifying the remaining provisions of this Agreement.
Where, however, the conflicting provisions of any such applicable law may
be waived, they are hereby wéived by the Owner to the full extent permitted
by law, it being the intention of the parties hereto that this Agreement
shall be deemed to be a conditional sale and enforced as such.

18.2. Waiver of Notices. Except as otherwise provided in this’
Agreement, the Owner, to the full extent permitted by law, hereby waives

all statutory or other legal requirements for any notice of any kind,
including notice of intention to take possession of or to sell or lease the
Equipment or any one or more units thereof, and any other requirements as
to the time, place and terms of the sale or lease therecf, any other
requirements with respect to the enforcement of the Vendor's rights and any
and all rights of redemption.
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ARTICLE 19. FILING

The Owner will cause this Agreement, any assignments hereof and any
amendments or supplements hereto or thereto to be filed with the
Interestate Commerce Commission pursuant to 49 U.S.C. Section 11303; and
the Owner will execute, acknowledge, deliver and file any and all further
instruments required by law or reasonably requested by the Vendor for the
purpose of proper protection, to the satisfaction of counsel for the
Vendor, of its title to the Equipment and its rights under this Agreement
or for the purpose of carrying out the intention of this Agreement; and the
Owner will promptly furnish to the Vendor certificates or other evidence of
such filing satisfactory to the Vendor.

ARTICLE 20. HEADINGS; MODIFICATION OF AGREEMENT

All article and section headings are inserted for convenience only and
shall not affect any construction or interpretation of this Agreement.

Except for the Participation Agreement and the Exhibits thereto, this
Agreement, = including .the Annexes hereto, exclusively and completely states
the rights of the Builders, the Vendor and the Owner with respect to the
Equipment and - supersedes all other agreements, oral or written, with
respect to the Equipment. No variation or modification of this Agreement
and no waiver of any of its provisions or conditions shall be valid unless
in writing and signed by duly authorized representatives of the Vendor and
the Owner. Any reference herein to this Agreement or any other agreement
shall mean such agreement and all amendments and supplements hereto or
thereto then in effect. >

ARTICLE 21. NOTICES -

* Any notice required or permitted to be given hereunder shall be in
writing and shall be deemed to have been given when delivered perscnally to
the party to be charged thereby, or three (3) days after being deposited in
the United States mail, first class, postage prepaid and properly addressed
to that party, or upon transmission to that party by telex or facsimile, in
each case delivered, addressed or transmitted, as the case may be, to that
party at its address, as follows:
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If to Builder. EFEach Builder, at the address specified in Item
1 of Annex A hereto.

If to Lessee. Badische Corporation, P. O. Drawer D,

Williamsburg, Virginia 23187, Attention: Treasurer, Telephone No.:
804-887-6000, Telex: 82-3446.

If to Bank. Barclays Bank PLC, Suite 1800 First Atlanta Tower,
2 Peachtree Street, NW, Atlanta, Georgia 30383, Attention: Manager,
Telephone No.: 404-588-0437, Telex: 542-575.

If to the Owner. -BarclaysAmerican/Leasing, Inc., 201 South
Tryon Street, Charlotte, North Carolina 28202, Attention: Credit and
Administration Director, Telephone No.: 704-372-5210, Telex: 572-562.

or at such other place as any such party may designate by notice given in
accordance with this Article.

ARTICIE 22. IMMUNITIES; SATISFACTION OF UNDERTAKINGS

22.1. Satisfaction of Certain Covenants. The obligations of the
Owner under Sections 4.4(4), 7.1, 7.2, 17.2, 17.7 and 17.8 and under
Articles 6, 8, 9, 10, 11, 13 (except as set forth in Section 13.3 thereof),

14 and 19 hereof and any and all obligations at any time arising thereunder

shall be deemed satisfied in full in all respects by the Lessee's execution
and delivery of the Lease. The Owner shall not have any responsibility for
the Lessee's failure to perform such obligations; but if the same shall not
be performed, they shall consitute the basis for an event of default
hereunder pursuant to Article 16 hereof. No waiver or amendment of the
Lessee's undertakings under the Lease shall be effective unless joined in
by the Vendor; provided, however, that the Vendor shall consent to any
agreement -in writing between the Lessee and the Owner increasing the
rentals, casualty values or termination values payable pursuant to Section
3 or Section 7 of the Lease, such consent to be given by the Vendor within

30 days of delivery of a copy of such agreement to the Vendor.
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ARTICLE 23. GOVERNING LAW

This Agreement shall be governed by and construed in accordance with-
the laws of the state of North Carolina; provided, however, that the
parties shall be entitled to- all rights conferred by 49 U.S.C. Section
11303, such additional rights, if any, arising out of the filing hereof and

of any assignment hereof as shall be conferred by the laws of the several
jurisdictions in which this Agreement or any assignment hereof may be filed
or in which any unit of Equipment shall be located and such rights, if any,

arising out of the marking of Equipment.
ARTICIE 24. EXECUTION

This Agreement may be executed in any number of counterparts, each of
which shall be deemed to be an original and all of which together shall
constitute a single instrument. Although for convenience this Agreement is
dated as of the date first above written, the actual dates of execution
hereof by the parties hereto are the dates stated in the acknowledgments
hereto annexed. '

IN WITNESS WHEREOF, the parties hereto have caused this instrument to
be executed by duly authorized officers as of the date first above written.

Attest: ’ ACF INDUSTRIES, INCORPORATED

By:

LCorporate Seall]

Attest: UNION TANK CAR CO.

BY:

LCorporate Seal ]

Attest: BARCLAYSAMERICAN/LEASING, INC.

By:

. T8eaIT
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STATE OF p

COUNTY OF .

Cn this day of o » before me personally appeared

', to me personally known, who, being by me duly
sworn,” says that heisa - ' of ACF INDUSTRIES, INC., a
New Jersey corporation, that one of the seals affixed to the foregoing

instrument is the corporate seal of said Cbrporation, that said instrument
was signed and sealed  on behalf of said Corporation by authority of its
Board of Directors and he acknowledged that the execution of the foregoing
instrument was the free act and deed of said Corporation.

Notary Public
[Notarial Seal]

My Commission Expires:

STATE OF ')
, ) ss.:
COUNTY OF /)
On this day of ‘ . before me personally appeared
‘ » to me personally known, who, being by me duly
sworn, says that he isa - of UNION TANK CAR (0., a

Delaware corporation, that one of the seals affixed to the foregoing
instrument is the corporate seal of said Corporation, that said instrument
was signed and sealed on beha{lf of said Corporation by authority of its
Board of Directors and he acknowledged that the execution of the foregoing
instrument was the free act and deed of said Corporation.

Notary Public
[Notarial Seal]

My Commission Expires:
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STATE OF /m ,)
)
COUNTY OF A /allac),)

SS.:

gyday of J/)W /945" , before me personally appeared
’ tcg me sonally known, who, being by me duly

? of TRINITY INDUSTRIES, INC.,
a Texas corporation, that one of the seals affixed to the foregoing
instrument *is the corporate seal of said Corporation, that said instrument
was signed and sealed on behalf of said Corporation by authority of its
Board of Directors and he acknowledged that the execution of the foregoing
instrument was the free act and deed of said Corporation.

- | oaryéé’ ; é Zﬂ‘ g _

[Notarial Seall]
My Corrnlssmn Explres- ///jé /f S

“sworn, says that he Is a

STATE OF .)
) ss.:
COUNTY OF ')
On this = day of - ' , before me personally appeared

. to me personally known, who, being by me duly
sworn, says that he is a Senior Vice President of BARCIAYSAMERICAN/LEASING,
INC., a North Carolina corporation, that one of the seals affixed to the
foregoing instrument is the seal of said Corporation, that said instrument
was signed on behalf of said Corporation by authority of its Board of
Directors and he acknowledged that the execution of the foregoing
instrument was the free act and deed of said Corporation.

Notary Public
[Notarial Seal]

My Commission Expires:
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Payment

Date

SCHEDULE I

SCHEDULE OF PRINCIPAI, PAYMENTS
FOR EACH $1,000,000 OF CSA INDEBTEDNESS

Beginning Principal Ending
Principal Payment Principal

C-39



w »

e et

Item 1:

ITtem 2:

Item 3:

ANNEX A - TRINITY IND.
TO CONDITIONAL SALE AGREEMENT

Trinity Industries, Inc., 2525 Stemmons Freeway,
Dallas, Texas 75207. :

The Equipment shall be settled for in not more

than four groups of units of Equipment delivered

to and accepted by the Owner unless a greater

number shall be agreed to by the parties hereto.
Lessee shall specify a Closing Date in accordance
with Section 4.2 of the Conditional Sale Agreement
(this "Agreement") to which this Annex A is attached
within ten (10) days after Builder has presented its
Invoice to both the Owner and the Lessee for each
group of units of Equipment delivered to and accepted
by the Owner.

The Builder warrants to the Owner and the Lessee

for a period of one year from the date of shipment
f.o.b. plant of manufacture that the units of the
Equipment are free of defects in material and workmen-
ship. '

THE BUILDER SHALL NOT BE RESPONSIBLE FOR ANY CONSE-
QUENTIAL DAMAGES, OR ANY FURTHER LOSS BY REASON OF
ANY DEFECT. .

This warranty does not cover or apply to any product
accessory, part or attachment which is not manufac-
tured by the Builder.

If the Owner or the Lessee believes any part of

the Equipment to be defective in material or workman-
ship, the Owner or the Lessee must give written
notice thereof to the Builder at its address specified
in this Agreement prior to the expiration of the
initial warranty period, specifying details as to
date and place of purchase, car number, and alleged
defect. The Builder will then give written instruc-
tions as to how any defect is to be repaired or
replaced. Subject to compliance with the foregoing
requirements and provided that the Builder determines
the alleged defect to be the result of faulty
material or workmanship, the Builder, without

charge, will repair any defect in material or
workmanship within 120 days after the defective part
or Equipment is received by the Builder at the
factory from which it was shipped or at such

other location specified in writing by the Builder.

THE ABOVE EXPRESS WARRANTY 1S IN LIEU OF ALL OTHER
EXPRESS WARRANTIES (EXCEPT AS TO TITLE) AND ALL



Item 4:

Item 5:

WARRANTIES, EXPRESS OR IMPLIED (EXCEPT AS TO TITLE),
ARE LIMITED TO ONE YEAR IN DURATION AS SPECIFICIALLY
PROVIDED ABOVE.

The Builder shall defend any suit or proceedings
brought against the Owner or the Lessee based

on a claim that the Equipment or any part thereof
furnished hereunder constitutes an infringement of
any United States patent, if notified promptly in
writing and given authority, information and assis-
tance (at the expense of the Builder) for the
defense of same, and the Builder shall pay all
damages and costs awarded therein against the
Owner or the Lessee. In case the Equipment or

any part thereof is in such suit held to consti-
tute infringement and the use of said Equipment or
parts. is enjoined, the Builder shall, at its own
expense, and at its option, either procure- for the
Owner and the Lessee the right to continue using
said Equipment or parts, or replace same with
noninfringing equipment or modify it so it becomes
noninfringing, or refund the Purchase Price.

THE FOREGOING STATES THE ENTIRE LIABILITY OF
THE BUILDER FOR PATENT INFRINGEMENT BY SAID
EQUIPMENT OR ANY PART THEREOQOF.

The maximum Purchase‘Price referred to in Article 4
of this Agreement is $3,700,000.00.



