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NATIONAL RAILWAY
UTILIZATION CORP.—— INTERSTATE COMMERCE COMMISSION

100 NORTH TWENTIETH STREET

SECOND FLOOR

PHILADELPHIA. PA 19103

215 @ 569 « 2220 June 3, 1985

Office of the Secretary
Interstate Commerce Commission
Washington, D.C. 20423

Attn: Mr. Bains '

Dear Mr. Bains:

Enclosed for recording are one original and one copy of a
Management Agreement dated June 1, 1985, The parties to this
transaction are:

OWNER: DAVID L. FREEMAN

P.0, Box 10207
Greenville, South Carolina 29603

MANAGER: NRUC Corporation
"100 North Twentieth Street
Philadelphia, Pennsylvania 19103

The purpose of the agreement is to grant authority to NRUC
on behalf of the owner.

Your cooperation is- appreciated.
Sincerely,

Charles Craft
Director of Marketing

CC/cbs
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INTERSTATE COMMERCE COMMISSION

THIS AGREEMENT, dated as of __JUNE 1, 1985 sy between NRUC
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CORPORATION (NRUC) and _ __DAVID L. FREEMAN __(DWNER) .

WHERERS, the Ownrer owns 2 70-tan S0° boxcars which

bear railroad numbers SEE ATTACHEMENT A___ __ ________ (the

Equipment, and each such boxcar being herein referred to as a Unit); and
7 WHEREAS, the Owrer desires to retain the services of NRUC, as
. manager for the Owner, for the purposé of managing the Equipment; and
WHEREAS, NRUC is willing to accept such appointment as manager, to
manage the Equipment for the account of the Owrner during the term of this
Agreement ;. and
NOW, THEREFORE, in consideration of the premises and the mutual

covenants herein contained, the parties hereto agree as follows:

conditions of this Agreement, the Dwner hereby appoints NRUC as manager of
the Equipment for the-purpoées herein stated and NRUC hereby accepts such
appointment. NRUC hereby agrees that in the performance of its duties as
agent hereunder it shall be bound by the terms and provisions of any applicable
financing document, and that its rights hereunder and the rights of any
railroad with which NRUC, on behalf of the Qwrer, shall arrange for use of
the Equipment in accordance herewith, shall be subject and subordinate to
Vthe right's of any Lender under such financing document.

2. Term. This Agreement shall remain irn force until it shall have

beer termihated as ta all of the Urnits of Eguipment. The term of this



Agreement with respect to each Unit shall commerce on __ _JUNE 1, 1985 _____
| MAY 31, 1987
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and shall continue‘until unless soorner terminated

hereinafter prﬁvided.

3. Owrnership. The parties agree that the Owrer shall at all times
be aﬁd remain the owrer of the Equipment, and that nothivng in this
Agreement is in any way intended to grant any ownership interest or
property vight in the Equipmént té NRUC cr to any railroad wh;se markings
appear aon the Equipment. Further, NRUC will not directly or indirectly
create or suffer to exist, any morfgage, pledge, lien, charge, encumbrarce,
or other security interest in claim orn or with respect to the Equipment in
favor of persons claiming through or under NRUC. NRUC will promptly, at
its expense, take such action as may be necessary to duly discharge any
such mortgage, pledge, lien, charge, ercumbrance, security interest or
claim in favor of pefsons claiming through or under NRUC and shall
indemnify Owner and hold the Owner harmless from and aﬁaigg;mégimeIégaé,
damages and expenses arising ocut of any such third party claim.

4. Management Duties., The management functions to be performed
by NRUC hereunder shall include those specifically set forth in this Section
4 and such other duties and responsibilities as shall be agreed upon from
time to time by the parties hereto:

A. NRUC shall marage and arrange for the utilization of the
Urnits at NRUC's complete discretion and shall perform all necessary
administrative acts to ensure tﬁe proper utilization of said Urnits and the
protection of Jwner’s interest therein.
B. NRUC shall make available for the Units the markings of

a railrocad controlled by NRUC or with which NRUC has entered an agreement

for the use of the Equipment. NRUC agrees that the Units shall at all times

as
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h;vévéfixed thereto!fhe‘markings fequired'by the Security Agreement and
shall be lettered with such railroad markKings and the name and/or other
insignia used by such railroad. Such hame or insignia shall comply with
all applicable regulations. The NRUC logotype insignié may be affiked to
-each side of the Units in standard size.

C. NRUC shall prepare all documents for filing relating to
the registration, maintenance and record keeping functiéns for the Units in
accordance witﬁ Association of American Réilroad (AAR) interchange agreement.
Such matters shall include, but shall riot be limited to, the preparation of
the following documents: (i) appropriate AAR intgrchange agreement with
respect to the Units: (ii) registvatioh when required for each Unit in the
Offical Railway Equipment Register and the Universal Machine Language
Equipment Register: ahd (1ii) such reports as may be required
from time to time by the Interstate Commerce Commission‘(ICC) and other
regu}atory agencies with'réspect to the Units., Any record keeping performed
by NRUC and all records of payment and charges and all correspondence relating
to the Units shall be separately recorded and maintairned by NRUC iv a form
suitable for reasonablé inspection by the Owner or Owner's agents from time ta
time during regular business hours of NRUC. NRUC shall supply-the Qwrier and
any Lender with such reports regarding the use of the Units as the Owner and/or
Lender may reasonably request.

D. NRUC shall perform all car accounting services for the

Units and send reports to the Owner on a quarterly basis itemizing all

reveriues by Urnit Numbers.
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E. NRUC shall monitor, make; ar cause to be made, such inspections
of and maintenance and repairs to the Equipment, including replacement of
parts, as may be required to maintain the Equipment irn gocd coperating
condition (ordinary wear and tear excepted) and in compliance with all
applicable rules and regulations of goverrment and industry authorities
relating to the qualification of the Equipment for the use in the Railroad
Interchange System throughout the term of this Agreement. AllL expenses of
maintenance and repairs shall be péid directly by the Dwner'(but NRUC shall
have the right to pay such expenses on behalf of the Owrner and to deduct such
amounts fram the Qwner's Gross Revenues). NRUC agrees that it shall
reasonably pursue all claims aga;nst third parties for damage to the Equipment
on behalf of and at the'expensevof the Owner. The Owner agrees that, with
respect to any claim or right against any third pawfy relative to the physical
condition of any Unit, the Owner shall, tq the extent reasonably required to
permit NRUC to seek recovery from such third party, assign such claim Qr>right
to NRUC. Unless NRUC is obligated to bear the cost or expense for which
recovery is scught, such recovery shall Be for the berefit of the OQwrer. NRUC
may elect to require the Owner to advance reasonable costs to be incurred by
NRUC on the Owner's behalf in any particular case.

F. NRUC shali make, or cause to be made, in either case at the
expense of the Owner, all alterations o modifications to the Equipment
required by government or industfy regulationss provided, however, if the
direct costs of such alterations or modifications shall exceed- $300 per Unit
(comput ed cumulatively from the date of this Agreement), then NRUC shall first
give the Owrier prior written notice of the Proposed alteratians and
modifications and an estimate of the cost thereof, and NRUC shall rot
thereafter make or cause such modificaticns to be made if the Owrer advises

NRUC in writing within fifteen days after receipt of such notice that Owrer

4



does not desire to have such alterations or modifications.made. Irvi the event
Owner elects not éo proceed with such required alterations or modifications,
NRUC may elect to terminate this Agreement as to the Equipment requiring such
alterations‘or moedifications upon five days prior written notice to Ouner.

G. NRUC shall use its best efforts to the end that no Units will
be used predominantly outside the United States within the meaning of
Section 48(a) (2)(A) of the Internal Reveriue Code of 1954 (as ;mended), or o any
successor provisions thereof, and applicable regulations thereunder.

H.  NRUC shall pool the reverues and expernses related to the
Equipment with the revenues and_expenses relating to the boxcars of others
who contemporanecusly acquiréd baxcars and entered intc management agreements
with NRUC. Such pooling shall be as provided herein:

(i) Gross Revernues and expenses with respect to all boxcars,
the revenues of which are included in the Revenue Pool, shall be allocated
to (and, é;W;ﬁﬁﬁffidnéd, be the Gross Reveriues and expenses of) each
participant in the Revernue Pool.

(ii) Apportiornment shall be effected with regpect to each
calendar quarter on the basis of the number of days in such quarter that each
boxcar was included in the Revenue Pool. As to each EBaxcar, such
apportionment'Eate shall be based on days of participation as a ratio of the
total number of boxcar days of particibation in the Revenue Paoxl. However,
NRUC shall, pursuant to a mathematical formula, adjust the apportionment rate
to reflect the fact that different boxcars included in the Revenue Pool may
have different rate entitlements from time to time by virtue of age and cost

differerce betweer boxcars.
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(ii1i) GrossiRevenues received in any calendar quarter shall
bé allocated among boxcar owners in accordance‘with the apportionment rate
in effect with respect to the gquarter in which such reverues were earned.
Except to the extent NRUC determines as to any particular item of expense
to apportion such item in accordance with the apportiorment rate in effect
with respect to the quarter in which such expense was incurred, expenses paid
in any calendar quarter shall be allocated among boxcar owners in accordance
;with @he appowti@nment rate in effect with Pespect to the q&artew in which
sucqrexthses were paid.

» (IV) It is urnderstoocd that the following items of incowe

. are expressly excluded from Gross Reverues and are not to be pooled: insurance
proceeds or other casualty damage proceeds or the proceeds from sale or other
disposition of a participant’s boxcar, and the following items of expense'
are expressly exéluded frﬁm expenses to be pocled: collisiocwn and other
casualty expenées, liability obligations for personal injury o property
damage, ad valorem and similar taxes, expenses of sale or other digposition
of avboxcar, principal of and interest on debt.

(V)  Withdrawal of a boxcar from the Revenue Pool shall be
effected autocmatically upon the loss or destruction of (or damage beyond
repair to) such boxcaﬁ. Further, such withdrawal shall be automatically
effected upon termination of NRUC’s management of such baxcar.

(VI) No participant in the Revenue Pool shall gain, by reason
of such participation, any cwnership or octher ecorcmic interest whatscever in
any qucar of any other participant, it being understood and agreed that the
Reveriue Pool is merely a bookkeeping arrangement as to the pooling of certain
items of income and expernse of a limited period. Na participant in the
Renerue Poaol shall have any contractual relationship with any cother

participant in the Reverue Pool pursuant to this Agreement, and the sole
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contractual'relationship to which the Owrer is a party being that between the -

Owner and NRUC.
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A. NRUC~shall collect, orn behalf of the Owrner, all mileage charges
and car hire revenues paid. by railroads with respect to the use of the
Equipment. Such collected mileage charges and car hire reveriugs are referred
to herein as the "Gross Revenues." _From the Gross ReQenues; NRUC may pay
all expenses which shall be required to be paid with respect to the aoperation
of the Owner's Equipment togethér with management fees provided in Section 7
of this Qgreement. The balénce'of‘the Dwnerts Gross Revenue after payment
of such expenses and management fee is referred to herein as "Owner’s
Quarterly Net Revenues."”

E. ‘NRUC shall distribute Owrner's Guarterly Net Revenue 15 days
after the close of each calendar quarfér. Such disbursement shall be to an
account of the Owrer and shall be accompanied by a vreport to Owner in
sufficient defail to permit calculation of.the management fee and any other
sums deducted by NRUC at fhat t ime.

€. Conflicts of Interest. Owner understands that NRUC is managing
other boxcars for itSAONh account and for the account of persons asscciated
with NRUC and thét NRUC may have conflicts of interest between the management
. of Owrer's Equipment and othef boxcars cwned, controlled ﬁr managed by NRUC.
Rlthough there cén be no assurance that the Owner'’s Equipment will earn
revenues equal ta those of other railroad equipment owrned, controlled or
managed by NRUC, NﬁUC agwees to use reasconable efforts to integrate the

Owner'’s Equipment into the fleet of railvoad equipment managed by NRUC ard to

manage the Owner's Equipment in a marmer consistent with the management by

NRUC of railroad equipment for all other persons in an effort to praovide the



same rate of utilization for the aner‘s Equipment that it achieves for all
ather boxcars which it manages. NRUC shall have no liability.under this
Section & except for fraud, bad faith or gross mismanagement.

7. Management Eees. In consideration of the management services
performéd_by NRUC, the Owner agfees to pay NRUC a managemert fee of 185% of
all revenues earned by Quwner's units (net of reclaims) or $1.50 per day per

car for each car which is not in storage or repair, whichever is greater.

8. Insurance. NRUC will cause to be carried and maintained

P S ST -2 NP ppASIR 3 Y SaeoooxEm =il e Al am S e

NRUC agrees that to the extent it has physical possession and can control
use of the Units, the Units will at all times be used and operated under and
in compliance with the laws of the jurisdictions in which the same may be
located and in compliance with ail lawful acts, rules and regulations and
orders of any governmeﬁtal bodies or officers having power to regulate or
supervise the use of the Units, except that either the Owner or NRUC may in
gaod faith and by appropriate proceedings contest the application of any
such rule, regulation, or order in any reasconable manner at the expernse of
the contesting party.

10. Indemnification. Owner and NRUC jointly and severally
acknowledge, agree and covenant that NRUC is entering intp this Agreement
solely as the manager of the equipment.

A. The Owrer agrees that he shall rnot attempt to enter intao
contracts or commitments in the name, or on behélf of, NRUC or to bind NRUC
in any marnrier or respect whatscéver except insofar as may be consistent with
NRUC's statusvas manager under this Agreement. Further, the Owner agrees to

indenrify and hold NRUC harmless from any and all claims, demarnds, causes of



action (at 1a@ or equity), costs, damages, reascnable attorneys' fees,
expenses and judgments which may‘hereafter be asserted against or sustained by
NRUC by reason of a claim of a third party against NRUC based on or relating
to the Equipment or arising out of operation or use thereof or the Owner’s
title theréto, except a claim whiéh gives rise to NRUC's ablipation to
indemnify the Owﬁer hereunder.

B. NRUC agrees that it shall rnot attempt to enter intb coritracts
or commitments in the name, or on behalf of, the Owner, or to bind the Owner
in any marmer or respect whatscever except insofar as may be consistent with
NRUC's status as manager under this Agreement. NRUC agrees to indemnify and
hold harmless the Owrner from and against any and all claims, demands, causes
of action (at law or equity), costs, demands, reasonable attorneys® fees,
expenses and judgements which may hereafter be asserted against or sustaired
by the Owner by reason of any act or omission by NRUC ki) if a result of
negligence, fraud or bad faith of NRUC, (ii) if a result of any
misrepresentation or breach of any convenant or warranty made by NRUC
hereunder, or (iii) if a result of any act of NRUC cutside the scope of NRUC's
authority granted under this Agreement.

11. Default. |

The occurrerce of any of the following events shall be Events of
" Default hereunder;

(1) The rionpayment by either party of any sum required hereurder
to be paid by the other party within 10 days after‘notice thereof;

(ii) The default by either party under.any ather material termn,
covenant or condition of this Qgreemént which is not cured within 10 days

after notice thereof from such party.



12. Remedies Upon Default.

ﬁ._ Upon the ccourrerce of any Event of Default by one party to
this'ﬂgréement, the other party may terminate this Rgreement and proceed by
appropriate court'action to enforce performance by the other party of this
Agreement and to recover direct financial damages which result from a breach
thereof and sﬁch défaulting party shall bear the other party’s costs and
expenses, including reascnable attorneys? fees, in securing such enforcement.

B. In the event of default by NRUC, the Owrier may By notice in
writing tno NQUC, terminate the right of possession of NRUC of the Units, and
thereupon the Owrer may by its agents enter upon éhy premises where the Units
may be located and take possession of them and hencefaorth hqld, possess and
enjoy the same free from any rights of NRUC.

C. In the event of default by the Owner, NRUC, by notice in wri@ing
to the Owner, may terminate its obligations heveunder.

13. Termination: At the expiration or termination of this Agreement
as to any Units, NRUC will surrender possession of such Units to the Owner
by delivering the same to such location as the Owner shall reasonably
dgsignate. The assembling, delivery, starage and transporting of the Units
shall be at the expense and the risk of the Owner.

NRUC, at the éxpeﬁse of the Owner shall arrange for storage of the
Units fbr such period of time as shall be required by the Owner or tﬁe Lender.
that:

A. NRUC is a corporation duly organized, validly existing and in good
standing under the laws of the State of South Carolina and has the corporate
power and authcwify, and is duly qualified and authorized to do business
wherever necessary to carry out its present business and operations and to own

or hold its properties and to perform its obligations under this Agreement.
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E. The erntering into and performarnce of this Agreement will nat
violate any Judgment, order, law 6r regulation applicable to NRUC, or result
in any breach of or constitute a default under, or result in the creation of
any lien, charge, security interest or other encumbrarnce up rn any assets of
NRUC or on the Units pursuant to any instrument to which NRUC is a party or
by which it or its assets may be bound.

C. NRUC is rnot a party to any agreement oo instrument'or subject
to any charter or other corporate restriction which, so far as NRUC can now
reésdnably foresee, will adversely affect the ability of NRUC to perform its
osligations under this Agreement.

A. This Agreement shall be binding upon and shall inure to the
benefit of the parties hereto and their respective heirs, Sufcessors and
assigns.

3. nny rotice required or permitted to be given by ore pafty to
another hereunder shall be properly given when made in writing, deposited in

the United States mail, registered or certified, postage prepaid, addressed to:

OWNER at: P,0. Box 10207
Greenville, South Carolina 29603

NRUC at: 100 North Twentieth Street
Suite 200
Philadelphia, Permsylvania 19103

LENDER at:

or such other address as such persan may from time to time designate by such

notice in writing to the other.
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C. NRUC shall take all actian requested ;y the Owrer or the Lender
to confirm the ihterest of the Owner or the Lender in the Units and that
NRUC bhas ro interest in the Urnits other thanm as manager hereunder.

D. During the continuance of this Agreement, the Owrer arnd the
Lender shall have the right at their cwn coét and expense, to inspect the
Units at any reasonable time or times wherever the Units may be. Subject to
the OGwrier or NRUC obtaining pricor appraval from any ra%lroad, repair shop, or
storage location not owned or controlled by NRUC.

E. 'No failure cr delay by eifher party shall constitute a
waiver or otherwise affect or impair any right, power or remedy available
to such party noar shall any waivér or indulgerce by either party or any
partial or single exercise of any right, power or remedy preclude any
other or further exercise therecof or the exercise of any other right, power
or remedy. |

F. This Agreement shall be governed by and construed according
to the laws of the State of South Carolina.

IN WITNESS THEREOF, the parties heretc have executed this Agreement as

of the date abave written.

FOR: NRUC CORPORARTION

fdex A %y_ L

ROBERT L. SHINER, JR.

Title: VICE PRESIDENT

ATTEST:

BQRBQRQ RASTETTER

Title: ASSISTANT SECRETARY

[y
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NOTQRIES

STRATE OF PENNSYLVANIA : )

)

COUNTY OF PHILADELPHIA )
On this 14th_ day of _MAY, 1985 __ _____ , before me personally appeared

ROBERT L. SHINER, JR., to me personally known, who, being by me duly sworn,
says that he is a Vice President of NRUC CORPORATION — TRANSPORTATION DIVISION;
that the seal affixed to the foregeing instrument is the corporate seal of said
corporation; that said instrument was sigred and sealed on behalf of said
corporation by authority of its Board of Directors, and such officers
acknowledged that the execution of the foregoing instrument was the free act
and deed of said corporation. .

Natary Public

; A My Commission Expires:_Jij&f& ________

Ty BAREARA ANN FAGAN
e Notary Fublic, Fhifa., Phila. Co.
o : My Commission Expires April 14, 1866

STATE OF ¥t il &W& )
. )
COUNTY- OF W ' )

On this ;QDI/ day of 72/t~ _LQQZ§:___, before me personally
appeared ___1&2342_5f{ Z3 me personnaly known, who,
being by me duly sworn, says that said instrument was signed by him and he
acknowledged that the execution of the foregoing instrument was his free act
and deed e :

PR Mg o betin

-,
S

oo Notary Public

My Commission Expires__éé:{!i:j?ég____
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