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Dear Madam:

Pursuant to 49 U.S.C. § 11303(a), I enclose hérewith
on behalf of Burlington Northern Inc. for filing and recorda-
tion counterparts of the following documents:

;}” ,\” e 1. (a) Conditional Sale Agreement dated as of - \
fﬂﬁ»‘ Hﬁﬂ' October 1, 1980, between The Connecticut Bank and ﬁbust
Company, as Trustee, and General Motors Corporatlenmiﬂ
(Electro-Motive Division) and General Electric Company,

" as Builders; and & -
r‘&‘““ - ‘w? @‘-.;‘ s
. (b) Agreement and Assignment dated as of Octdber 14 R
- 1980, between General Motors Corporation (Electro-Mdgive s
 D1v1s1on) and General Electric Company, as Bullders,uﬁnd? _‘}
iMeAcantlle—Safe Deposit and Trust Company, as Agent. N

2. (a) Lease of Railroad Egquipment dated as of
;Octobe: 1,; %980, between Burlington Northern Inc.. and
.;The Connecticut Bank and Trust Company, as Trustee; and

A ©  (b) Assignment of Lease and Agreement dated as of




October 1, 1980, between The Connecticut Bank and Trust
Company, as Trustee, and Mercantile-Safe Deposit and
Trust Company, as Agent.

The names and addresses of the parties to the
aforementioned Agreements are as follows:

{1} Agent-~Vendor-Assignee:

Mercantile-Safe Deposit and Trust Company
P. O. Box 2258
Baltimore, Maryland 21203

(2) Trustee-Lessor:

The Connecticut Bank and Trust Company
One Constitution Plaza
Hartford, Connecticut 06115

(3) Builders-Vendors:

General Motors Corporation
(Electro-Motive Division)
La Grange, Illinois 60525

General Electric Company
2901 East Lake Road
Erie, Pennsylvania 16531

{4) Lessee:

Burlington Northern Inc.
176 East Fifth Street
St. Paul, Minnesota 55101

Please file and record the documents referred to
in this letter and index them under the names of the Agent-
Vendor-Assignee, the Trustee-Lessor, the Builders-Vendors
and the Lessee.

The equipment covered by the aforementioned docu-
ments consists of: ' ‘

40 GMC-EMD 2,300 h.p. Model GP-39-2 diesel-electric
locomotives bearing identifying numbers BN 2700-2739, both
inclusive, 15 GE 3,000 h.p. Model C30-7 diesel-electric loco-
motives bearing identifying numbers BN 5127-5141, both inclusive,



and also bears the legend "Ownership Subject to a Security
Interest Filed With The Interstate Commerce Commission”.

There is also enclosed a check for $100 payable to
the Interstate Commerce Commission, representing the fee for
recording the Conditional Sale Agreement and related Agreement
and Assignment (together constituting one document) and the
Lease of Railroad Equipment and related Assignment of Lease
and Agreement (together constituting one document}.

Please stamp all counterparts of the enclosed docu-
ments with your official recording stamp. You will wish to
retain one copy of the instruments for your files. It is .
requested that the remaining counterparts be delivered to the
bearer of this letter.

Very truly yours,

Lav\(a’uo\/. Geodri

Laurance V. Goodrich
As Agent for Burlington Northern Inc.

Interstate Commerce Commission,
Washington, D. C. 20423

Attention of Agatha L. Mergenovich,
Secretary.

Encls.
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o Fnterstate Commeree Commission
' Washington, B.E. 20423

OFFICE OF THE SECRETARY

Laurance V. Goodrich
Cravath, Suaine & Moore
One Chase Manhstban Plava
New York, N, Y. 10005

Dear gjypy

The enclosed document {s} was recorded puréuant to the provi-
sions ofAéeétion 11303 of the Interstate Commerce Act,49 U.S.C.
11303, qn:;ggﬁgjgm at 113 45aM » and assigned re-
record‘,ait:‘.c;"n Jhumber(s)-mﬁ&?, & 12687-4, 12687-B, & 12687-C.
o ' Sincerely yours,

.:‘ h .« ) , - . . o \
P ; Agatha L. Mergeriovich
‘ Secretary

Enclqsure(s)

I

SE-30
(7/79)
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CONDITIONAL SALE AGREEMENT

Dated as of October 1, 1980
BETWEEN

THE CONNECTICUT BANK AND TRUST COMPANY,
not in its individual capacity but solely
as Trustee under a Trust Agreement
dated as of the date hereof

AND

GENERAL MOTORS CORPORATION
(Electro-Motive Division)

AND

GENERAL ELECTRIC COMPANY
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CONDITIONAL SALE AGREEMENT dated as of. October- 1, 1980; between GENERAL.
MOTORS: CORPORATION {Electro-Motive: Division);. a- Delaware  corporation. and: GENERAL.
ELECTRIC. COMPANY, a New York. corporation (collectively. “Builders”, or severally “Build--
er’” or collectively: or severally “Vendor” as the context may require, all ag:more: particularly set
forth: in- Article 1 hereof). and! THE CONNECTICUT BANE AND TRUST COMPANY, a
Connecticut banking corporation, not. in:its. individual: capacity but solely. as Trustee ((“Trustee”);
under a Trust Agreement dated: as- of: the date hereof. (“Trust Agreement’). with the- parties-
named in Appendix I to the Participation Agreement hereinafter mentioned (collectively
“Qwners” andiseverally “Owner”}.

WHEREAS the Builders have severally agreed: to construet, sell’ and deliver to- the TFrustee, and
the: Trustee agrees: to- purchase; subject to. the terms and: conditions hereof,. the railroad’ equipment
deseribed: in' Annex. B hereto (“Equipment™);

WHEREAS the Trustee is enfer-.ing‘ into. a. lease- with: BURLINGTON. NORTHERN INC:., a
Delaware corporation: {*‘Lessee”) substantially in the form annéxed: hereto. as Annex: € (“Lease”);. and:

WHEREAS MERCANTILE-SAFE DEPOSIT AND: TRUST COMPANY (“Assignee”) is act-
ing as agent for certain investors pursuant to-a Participation Agreement dated as of the. date hereof
(“Participation Agreement”); among the Lessee; the Assignee; the Trustee, the: Owners: and. the inves-
tors. named:in Appendix F thereto (“Investors”); :

NOW, THEREFORE, in consideration of the mutual promises, covenants and' agreements here-
inafter set forth, the parties hereto do hereby agree as follows: '

ARTICLE 1
ASSIGNMENT; DEFINITIONS:

E.1. Contemplated Sources of Purchase Price;, CS4 Assignmeni. The parties hereto. contemplate that
the Trustee will furnish 33.33430468% of the Purchase Price (as defined: in paragraph 4.1 hereof) of the
Equipment and that an amount equal to the balance of such Purchase Price shall be paid to the
appropriate Builder by the Assignee pursuant to. an Agreement and Assignment dated as of the date
hereof (“CSA Assignment”) among the Builders and the Assignee.

1.2. Lease Assignment. The Trustee will assign to the Vendor, as security for the payment and
performance of all the Trustee’s obligations hereunder, all right, title and interest of the Trustee with
certain exceptions in and to the Lease pursuant to an Assignment of Lease and Agreement substan-
tially in the form of Anney I hereto (*Lease Assignment’). '

1.3, Meaning of “Builder” and “Vendor” The term “Builder”, whenever used in this Agreement,
means, both before and after any assignment of its rights hereunder, the respective party hereto which
has manufactured the units of Equipment to be constructed by such party and sold hereunder and
any successor or successors for the time being to. its manufacturing properties and business. The term
“Vendor”, whenever used in this Agreement, means, before any such assignment, the Builder or
Builders and, after any such assignment, both any assignee or assignees for the time being of such
particular assigned rights, as regards such rights, and also any assignor as regards any rights here-
under that are retained or excluded from any assignment. Any reference herein to this Agreement or
any other agreement shall mean said agreement and all amendments and supplements hereto or there-
to then in effect.

~ The rights and obligations of the Builders under this Agreement are several in accordance with
their interests and not joint. Accordingly, whenever this Agreement, by the use of such designation as
“the Vendor”, “such Builder” or other siruilar term, confers a right or imposes an obligation upon a
corporation manufacturing and selling equipment hereunder, such right or obligation shall be con-

C-1




strued to accrue.to or to be enforceable against only|the specific corporation furnishing the units of
Equipment giving rise to such right or obligation and its successors as herein provided.

ARTICLE 2
' CONSTRUCTION [AND SALE

"Pursuant to this Agreement, each Builder shall construct the Equipment at its plant described in
Annex B hereto and will sell and deliver the Equlpment to the Trustee, and the Trustee will purchase
from each Builder and accept delivery of and pay for|the Equpment each unit of which shall be con-
structed in accordance with the specifications referred to in Annex B hereto and in accordance with
such modifications thereof as may be agreed upon in v'vrmng bletween the applicable Builder, the Trus-
tee' and the Lessee (which specifications and modifications; 1f any, are hereinafter called “Specifica-
tions”). Each Builder represents and warrants that [(1) the des1gn quality and component parts of
each unit of the Equipment to be delivered by such Builder under this Agreement shall conform, on
the date of delivery and acceptance thereof, to all Def)artrnent of Transportation and Interstate Com-
merce Commission requirements and specifications and to all standards, if any, recommended by the
Association of American Railroads reasonably mterp'reted ag being applicable to railroad equxpment
of the character of such unit, and (ii) each such unit will be new railroad equipment, will not incorpo-
rate any used components and will not have been ust'ed by any person so as to preclude the “original
use” of such unit, within the meaning of sections 48(b)(2) and 167(c)(2) of the Internal Revenue Code
of 1954, as amended, from commencing with the Trustee.

ARTICLF] 3
INSPECTION AND DELIVERY

3.1. Place of Delivery. Each Builder will deliver qhe units of the Equipment to the Trustee at the
place or places specified in Annex B hereto or such other place or places designated from time to time
by the Trustee, freight charges and storage charges, if any, prepaid for the account of the Trustee, in

accordance with the delivery schedule set forth in Annex B
shall have any obligation to deliver any unit of Equipment

hereto; provided, however, that no Builder
hereunder subsequent to the commence-

ment of any proceedings specified in clauses (c) or (d) of paragraph 16.1 hereof or the occurrence of
any event of default (as described in paragraph 16. 1 hereof) or event which, with the lapse of time

and/or demand, could constitute such an.event of deflault un
that it will receive the full Purchase Price (as defined in par
agrees not to deliver any unit of its§ Equipment hereuinder (a)
that the conditions contained in Paragraph 7 of the Participa

less it has been assured to its satisfaction
agraph 4.1 hereof) thereof. Each Builder
until it receives notice from the Assignee
ition Agreement have been met and from

the Trustee that the conditions contained in Paragraph 8 of the Participation Agreement have been

met, (b) following receipt of written notice from the Trustee
any such proceedings or the occurrence of any such event, as
notice may be cancelled by a further written notice, or (c) fo
Trustee or the Assignee of its determination that Lhele has be
ness or financial condition of the Lessee from that shown in
of December 31, 1979.

or the Assignee of the commencement of
aforesaid, until such time as such written
lowing receipt of written notice from the
en a material adverse change in the busi-
its audited consolidated balance sheet as

3.2. Force Majeure. Each Builder’s obligation as,to time|

of delivery is subject to delays resulting

from causes beyond the Builder’s reasonable control| including but not limited to acts of God, acts of
. e 1. e . Ce e
government such as embargoes, priorities and allocations, war or war conditions, riot or ¢ivil commo-

tion, sabotage, strikes, differences with workmen, aJccidents,

equipment or facilities, delays in receiving necessary materia

3.3. Exclusion of Equipment. Any Equipment not deliver
any Equipment not delivered and accepted hereunder on

C-Q.};

fire, flood, explosion, damage to plant,
s or delays of carriers or subcontractors.

ed pursuant to paragraph 3.1 hereof and
or before December 31, 1981, (whether

T
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because of delays of the nature described in paragraph 3.2 hereof or otherwise), shall be excluded from
this Agreement, and the Trustee shall be relieved of its obligation to purchase and pay for such Equip-
ment. If any Equipment shall be excluded herefrom pursuant to the preceding sentence, the Builder
of such Equipment and the Trustee shall execute an agreement supplemental heretd limiting this
Agreement to the Equipment not so exclnded herefrom. In the event of any such exclusion of any
unit of Equipment herefrom pursuant to the foregoing provisions of this paragraph 3.3 or pursuant to
paragraph 4.1 hereof, the lLessee will be obligated pursuant to Paragraph 1 of the Participation
Agreement to accept all such units completed and delivered by a Builder-and to pay the full purchase
price therefor when due, all in accordance with the terms of its prior contractual arrangements with
such Builder relating to the Equipment (“Purchase Order”) unléss arrangements satisfactory to suc'}i
Builder have otherwise been made for financing such units, and the Trustee will reassign, transfer and
set over-to or upon the order of the Lessee all the right, titlé and interest of the Trustee in and to the
units so excluded and the Purchase Order to the extent relating thereto. The delivery to and
acceptance by or on behalf of the Trustee of any unit of Equipment so excluded shall be ineffective,
ab initio, to create in or transfer to the Trustee any legal or beneficial right or interest in such unit or
(except as provided in paragraph 4.1 hereof) to 1mpase on the Trustee any liability, obllgatlon or
reaponblblhty with respect ther@ta -

3.4. Inspection. During construetion, Lhe Equipment ‘Bhd“ be subject to inspection and approval
by the authorized inspectors of the Trustee (who may be employees-or agents of the Lessee), and each
Builder-shall grant to such authorized inspectors reasonable access to its plant. Each Builder will in-
speet the materials used in the construction of the Equipment in accordance with the standard quality
control practices of such Builder. Upon or after completion of each unit or of a number of units of the
Equipment, such unit or units shall be presented to an inspector of the Trustee for inspection at the
place specified for delivery -of such unit or units, and if each such unit conforms to the Specifications
and requirements and standards applicable thereto, such inspector or an authorized representative of
the Trustee (who may be an employee or agent of the Lessee) shall execute and deliver to the Builder
of such units of Equipment a certificate of acceptance (“Certificate of Acceptance”) stating that such’
unit or units have been inspected and accepted on behalf of the Trustee and are marked in accordance
with paragraph 10.1 hereof; provided, however, that such Builder shall not thereby be relieved of its
warranty referred to in paragraph 14.4 hersof. By §2 of the Lease, the Trustee is appointing the
Lessee its agent to inspect and accept delivery of the Equipment. Acceptance of any unit of Equip-
ment by the Lessee (or its employees or agents, as aforesaid) pursuant to §2 of the Lease shall be
deemed to be acceptance of sueh unit by the Trustee.

- 3.5, Builder’s Responsibilities After Delivery. On delivery by a Builder hereunder of units of Equip-
ment and acceptance of each such unit hereunder at the place specified for delivery, such Builder shall
have no further responsibility for, nor bear any risk of, any damage to or the destruction or loss of
such unit; provided, however, that such Builder shall not thereby be relieved. of its warranty referred to
in paragraph 14.4 hereof. :

A‘RTICLE 4
'PURCHASE PRICE AND PAYMENT

4.1 Mmmnq uf “Purchase Price”; Exclusion of Units. The base price or prices per unit of the
Equipment are set forth in.Annex B hereto. Such base price or prices are subject to such increase or
decrease as is agreed to by the Builder thereof, the Trustee and the Lessee. The term “Purchase
Price” as used herein shall mean the base price or prices as so increased or decreased. If-on any Clos-
ing Date (as hereinafter défined in paragraph. 4.2) the aggregate Purchase Price of Equipment for
which settlement has theretofore been and is then being made would, but for the provisions of this
sentence, exceed the Maximum Purchase Price specified in Item 5 of Annex A hereto, the Builder of
such Equipment (and any assignee of the Builder) and the Trustee will enter into an agreement

s
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excluding from this Agreement such unit or units of ‘[Equipment then proposed to be settled for and
specified by the Trustee and the Lessee, as will, aftFr giving effect to such exclusion, reduce such
aggregate Purchase Price to not more than said Maximum Purchase Price, and the Trustee shall have

no further obligation or liability in respect of units so excluded. Any units so excluded shall be

excluded in the reverse order of their acceptance hereunder. .

4.2. Designation of Equipment; Settlement and Closing Dates(. All units of Equipment delivered and
accepted hereunder on or prior to June 30, 1981, shall [be designated “Schedule A Equipment”; and all
units of Equipment delivered. and - accepted hereunder after June 30, 1981, and on or prior to
December 31, 1981, shall be designated “Schedule B Equlpment” The Schedule A Equipment and
Schedule B Eqmpment shall be settled for in such number of| groups of units of the Equipment as is
provided in Item 2 of Annex A hereto. The term “Group”, as used herein, shall mean the group of
units of Equipment being settled for on any Closing Date. The term “Closing Date” with respect to
any Group shall be such date as is specified by the Lelssee by six days’ written notice thereof with the
concurrence of the Trustee, the Assignee and the’ Bullder of [such group of Equipment. Such notice
shall specify the aggregate Purchase Price of such group and a copy thereof shall be sent by the
Lessee to the Builder of such Group, the Assignee, the Trustee and each Owner. At least five business
days prior to the Closing Date with respect to a Group of Equipment, the Builder thereof shall
present to the Trustee and the Lessee the invoices for the Equipment to be settled for. The closmg on
each Closing Date shall take place at the offices of Crava‘chl Swaine & Moore in New York, New

York. The term “business'days” as used herein means calenc‘iar days, excluding Saturdays, Sundays
and any other day on which banking institutions in New York New York, Hartford, Connectlcut or
Baltimore, Maryland, are authorized or obligated to remain closed.

- 4.3. Indebtedness of Trustee to Vendor. Subject to the terms of this Agreement, the Trustee hereby
acknowledges itself to be indebted to the Vendor in the amount of, and hereby promises to pay in im-
mediately available funds to the Vendor at such pla’ce as the Vendor may designate, the Purchase
Price of the Eqmpment as follows:

. (a) on the Closing Date with respect to each|Group, an amount equal to 33.33430468% of the

aggregate Purchase Price of the units of Equipment in such Group; and

- (b) in- 16 annual installments, as hereinafter provided, an amount equal to the aggregate
Purthase Price of the units of Equipment for which settlement is then being made, less the
aggregate amount paid or payable with respect thereto pursuant to subparagraph (a) of this
paragraph (said portion of the Purchase Price payable in installments under this subparagraph

(b) being hereinafter called “CSA Indebtedness”)

4.4. CSA Indebtedness; Payment Dates; Interest. (1)|The installments of the CSA Indebtedness shall

be payable on January 2 in each year, commencing J anuary 2, 1983, to and including January 2, 1998,
each such date being hereinafter called a “Payment Date”. The unpaid balance of the CSA Indebted-
ness shall bear interest from the Closing Date in respect of wlfhlch such indebtedness was incurred at
. 1234% per annum. Interest on the unpaid balance of the CSA Indebtedness shall be payable (i) on
July 2, 1981, to the extent accrued from the Closing Date in respect of which such indebtedness was
incurred to, but not including, July 2, 1981, and (ii) to the extent accrued thereafter, on January 2 and
July 2 in each year, commencing January 2, 1982, to and inéluding January 2, 1998 (each such date
being hereinafter called an “Interest Payment Date””)! The amounts of CSA Indebtedness payable on
each Payment Date shall be calculated so that the amount and allocation of principal and interest
payable on each Payment Date shall be substantially in proportion to the amount and allocation of
principal and interest on such Payment Date set forth in Sch'edule I hereto (subject to the provisions
of Article 7 hereof) and the aggregate of such mstallt[nents of principal shall completely amortize the
CSA Indebtedness at maturity. The Trustee will furmsh to the Vendor and the Lessee promptly after
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the last Closing Date an accurate and complete schedule, in such number of counterparts as shall be
requested by the Vendor, showing the respective amounts of principal and interest payable on each
Payment Date and on each Interest Payment Date. :

(2) If any of the dates for payment of principal or interest is not a business day, such payment
shall be payable on the next business day, and no interest shall be payable thereon from and after the
bcheduled date for payment thereof to such next business day.

4.5. Caleulation of Interest, Interest under thl% Agreement shall be Palculated on the basis of a 360-
day year of twelve 30-day months, except that interest payable on the first Interest Pa,yment Date
hereunder shall be calculated on an actual eldpqed day, 365-day- year ba51s '

4.6. Overdue Rate. The Trustee will pay interest at the rate of 13%% per annum (“Overdue
Rate”) upon all amounts remaining unpaid after the same shall have become due and payable pur-
suant to the terms hereof or such lesser amount as shall be legally enforceable, anything herein to the
contrary notwithstanding.

- 4.7. Currency of Payment; Limitation on Prepayment. All payments provided for in this Agreement
shall be made in such coin or currency of the United States of America as at the time of payment
shall be legal tender for the payment of public and private debts. Except as provided in Article 7 or
§16.1 hereof, the Trustee shall nof have the privilege of pxep&ymg any portion of the CSA Indebted
ness prior to the date it beoomeq due.

4.8. Liability of Truslee to “Income and Proceeds from }'}]uipmem” Meaning Thereof- Limitation on
Execution of Judgments. Notwithstanding any other provision of this Agreement (mcludmg, but not
limited to, any provision of Articles 16 and 17 hereof, except as set forth in this paragraph 4.8), but
not limiting the efféct of Article 23 hereof, the liability of the Trustee or any assignee of the Trustee
for all payments to be made by it undér and pursuant to this Agreement (with the exception only of
the payments to be made pursuant to paragraph 4.3(a) hereof and the amounts payable pursuant to
the proviso to paragraph 13.3 hereof) shall not exceed an amount equal to, and shall be payable only
out of, the “income and proceeds from the Equipment”, and such payments shall be required to be
made by the Trustee only to the extent that the Trustee or any assignee of the Trustes shall have
actually received sufficient “income and proceeds from the Equipment” to make such payments.
Except as provided in the preceding sentence, the Trustee shall have no perasonal liability to make any
pdyments under this Agreement whatsoever except from the “income and proceeds from the Eguip-
ment” to the extent actually received by the ’liruefm’ or any assignee of the Trustes. In addltmn the
Vendor agrees that the Trustee

(i) makes no representation or warranty as to, and is not responsible for, the due execution,
validity, sufficiency or enforceability of the Lease {or any document relative thereto), insofar as it
relates to the Lessee or of any of the Lessee’s obligations thereunder, and .

“(i1) shall not be responsible for the performance or observance by the Lessee of any of its
agreements, representations, indemnities, obligations or other undertakings under the Lease, it be-
ing understood that as to all such matters the Vendor will look solely to the Vendor’s rights under
this Agreement against the Equipment and to the Vendor’s mghfs under the Lease and the- Leaqe
Assignment against the Lessee and the ]Euqmpment

As used herein the term “income and proceeds from the Equipment” shall mean

(i) if one of the events of default qppmfwd in pamgraph 16.1 hereof Shdn have oceurred and
while it shall be Lontlxluxm,, so much of the following amounts as are indefeasibly received by the
Trustee or any assignee of the Trustee at any time after any such event and during the continu-
.ance thereof: (a) all amounts of rental and amounts in respect of Casualty Occurrences (as
defined in paragraph 7.2 hereof) paid for or with respect to the Equipment pursuant to the Lease
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" and any and all other payments received under §13 or any other provision of the Lease (except
the Excluded Indemnity defined in Section 1 of the Lease Assignment) and (b) any and all pay-
ments or proceeds received for or with respect to the Equipment as the result of the sale, lease or
other dlsposmon thereof, after deductmg all costs and expenses of such sale, lease or other dispo-
sition, and ‘

(ii) at any other time only that portion of the amounts referred to in the foregoing clauses
(a) and (b) (not including any amounts of Excluded Irlldemnity or any amounts paid by the
_ Lessee to the Trustee as reimbursement of sums paid by the Trustee on account of prior defaults
under §13.1(A) of the Lease) as are indefeasibly recelved by the Trustee or any assignee'of the
Trustee and as shall equal the portion of the Conditional Sale Indebtedness (including prepay-
ments thereof required in respect of Casualty Occurrencel,s) and/or interest thereon due and pay-
able on the date such amounts were required to lbe paid|pursuant to the Lease or as shall equal

any other payments then due and payable under this Agreement,

it being understood that “income and proceeds from the |Equipment” shall in no event include
amounts referred to in the foregoing clauses (a) and|(b) whllch were received by the Trustee or any
assignee of the Trustee prior to the existence of such an event of default which exceeded the amounts
required to discharge that portion of the CSA Indebtedness (1nclud1ng prepayments thereof required
in respect of Casualty Occurrences) and/or interest jthereon|due and payable on the date on which
amounts with respect thereto received by the Trustee or any [assignee of the Trustee were required to
be paid to it pursuant to the Lease or which exceeded any other payments due and payable under this
Agreement at the time such amounts were payable under the Lease. Nothing contained herein
limiting the liability of the Trustee shall derogate frokm the rlght of the Vendor to proceed against the
Equipment as provided for herein for the full unpald Purchase Price of the Equipment and interest
thereon and all other payments and obligations hereu‘nder Notw1thstand1ng anything to the contrary
contained in Article 16 or 17 hereof, the Vendor agrees that in the event it shall obtain a judgment
against the Trustee for an amount in excess of the amounts payable by the Trustee pursuant to the
limitations set forth in this paragraph, it will, accox(‘dmgly, limit its execution of such judgment to
amounts payable pursuant to the limitations set forth in this paragraph.

ARTICLE 5
SECURITY INTEREST IN THE EQUIPMENT

5.1. Vendor to Retatn Security Interest; Accessortes are Part of Equipment. The Vendor shall and
hereby does retain a security interest in the Equipment until the Trustee shall have made all its
payments under this Agreement and shall have keﬂ)t and }I)erformed all its agreements herein con-
tained, notw1thstand1ng any provision of this' Agreement llmltmg the liability of the Trustee and
notwithstanding the delivery of the Equipment to agd the p‘

and the Lessee as provided in this Agreement and ‘the Leasl,e Such retention of security interest is

solely to secure performance by the Trustee of its obhgatlons under this Agreement (without regard to

any provision of this Agreement limiting the hablhty of the [Trustee), and, subject thereto, ownership
of the Equipment shall be and remain in the Trustee subject to such performance. Any and all parts
installed on and additions and replacements made to any unit of the Equipment (i) which are not
readily removable without causing material damage [to such |unit, or (ii) the cost of which is included
in the Purchase Price of such unit or (iii) which are [required for the operation or use of such unit by
the Association of American Railroads and/or the Interstate Commerce Commission, the Department
of Transportation or any other applicable regulatorfy body,{shall constitute accessions to the Equip-
ment and shall bé subject to all the terms and conditions of this Agreement and included in the term
“Equipment” as used in this Agreement. :

5.2. Obligations Upon Paymient of CSA In'deblednless. -Except as otherwise specifically provided in
Article 7 hereof, when and only when the Vendor shill have been paid the full indebtedness in respect
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of the Purchase Price of the Equipment, together with interest and all other payments as herein
provided, absolute right to the possession of, title to and property in the Equipment shall pass to and
vest in the Trustee without further transfer or action on the part of the Vendor or the Trustee. How-
ever, the Vendor, if so requested by the Trustee at that time, will (a) execute an instrument releasing
its security interest in the Equipment to the Trustee or upon its order, free of all liens, security inter-
ests and other encumbrances created or retained hereby, and deliver such instrument to the Trustee at
its address referred to in Article 22 hereof, (b) execute and deliver at the same place, for filing, record-
ing or depositing in all necessary public offices, such instrument or instruments in writing as may be
necessary or appropriate in order then to make clear upon the public records the title of the Trustee
to the Equipment and (¢} pay to the Trustee any money paid to the Vendor pursuant to Article 7 here-
of and not theretofore applied as therein provided. The Trustee hereby waives and releases any and
all rights, existing or that may be acquired, in or to the payment of any penalty, forfeit or damages
for failure to execute and deliver such instrument or instruments or to file any certificate of payment
in compliance with any law or statute requiring the filing of the same, except for failure to execute
and deliver such instrument or instruments or to file such certificate within a reasonable time after
written demand by the Trustee.

ARTICLE 6
TAXES

6.1. Indemnification of Nonincome Tazes. Whether or not any of the transactions contemplated
hereby are consummated, the Trustee agrees to pay, and to indemnify and hold the Vendor and each
Investor harmless from, all taxes, assessments, fees and charges of any nature whatsoever, together
with any penalties, fines, additions to tax or interest thereon, howsoever imposed, whether levied or
imposed upon the Trustee, the Owners, the Vendor, the Lessee, the Trust Estate created by the Trust
Agreement or otherwise, by any Federal, state or local government or governmental subdivision in the
United States or by any foreign country or subdivision thereof, upon or with respect to: any unit of
the Equipment or any part thereof; the purchase, ownership, delivery, leasing, possession, use, opera-
tion, transfer of title, return or other disposition thereof; the rentals, receipts or earnings arising there-
from; or this Agreement, the CSA Assignment, the Lease, the Lease Assignment, any payment made
pursuant to any such agreement, or the property, the income or other proceeds received with respect
to the Equipment (all such taxes, assessments, fees, charge* penalties, fines, additions to tax and inter-

est imposed as aforesaid being hereinafter called “Taxes”); excluding, however: (1) Taxes of the United
States or any state or political subdivision thereof and (if and to the extent that any person indem-
nified hereunder is entitled to a credit therefor against its United States Federal income taxes) of any
foreign country or subdivision thereof, imposed on or measured solely by the net income or exicess
profits of the Vendor, or franchise taxes to the extent measured by gross receipts or net income based
on gross receipts of the Vendor, or gross mceipt% taxes other than gross receipts taxes in the nature of
sales or use taxes, and other than Taxes arising out of or imposed in respect of the receipt of indem-
nification payments pursuant to this Agreement, provided that Taxes of any foreign country or sub-
division thereof incurred as a result of the indemnified party being taxed by such foreign country or
subdivision on its world-wide income without regard tn the transactions contemplated by this
Agreement shall be excluded in all cases, whether or not the indemnified party is entitled to a credit
against its United States Federal income taxes; (it} any Taxes imposed on or measured by any fees or
compensation received by the Vendor; and (iii) Taxes which are imposed on or measured solely by the
net income of the Vendor if and to the extent that such Taxes are in substitution for or reduce the
Taxes payable by any other person which the Trustee has not agreed to pay or indemnify against
pursuant to this Article 6; provided, however, that the Trustee shall not be required to pay any Taxes
during the period it may be contesting the same in the manner provided in paragraph 6.2 hereof .

6.2. Clavms, Contests; Refunds. If claim is made against the Vendor for any Taxes indemnified
against under this Article 6, the Vendor shall promptly notify the Trustee. If reasonably requested by
the Trustee in writing, the Vendor shall, upon receipt of any indemnity reasonably satisfactory to it
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for all costs, expenses, losses, legal and accountants’ fees and disbursements, penalties, fines, additions

to tax and interest, and at the expense of the Trustee{ contest in good faith the validity, apphcablhty :

or amount of such Taxes by (a) resisting payment thereof if |possible, (b) not paying the same except
under protest, if protest is necessary and proper, and (c) if payment is made, using reasonable efforts
to obtain a refund thereof in appropriate administrative or judicial proceedings or both. The Trustee
may also contest, at its own expense, the vahdlty, apphcablhty or amount of such Taxes in the name
of the Vendor; provided that, no proceeding or actidns relating to such contest shall be commenced
(nor shall any pleading, motion, brief or other paper be submitted or filed in the name of the Vendor
in any such proceeding or actlon) without the prior written cansent of the Vendor. If the Vendor shall
obtain a refund of all or any part of such Taxes preylously reimbursed by the Trustee in connection
with any such contest or an amount representing interest thereon, the Vendor shall pay the Trustee
the amount of such refund or interest net of expenses; provided, however, that no event of default set
forth in paragraph 16.1 hereof and no event which with not1:ce or lapse of time or both would consti-
tute such an event of default shall have occurred and be continuing.

6.3. Reports or Returns. In case any report or return is required to be made with respect to any ob-
ligation of the Trustee under or arising out of this Al}‘ticle 6, the Trustee shall either make such report
or return in such manner as will show the interests of the Vendor in the Equipment or shall promptly
notify the Vendor of such requirement and shall make such [report or return in such manner as shall
be satisfactory to the Vendor. All costs and expenses{(includirng legal and accountants’ fees) of prepar-
ing any such return or report shall be borne by the Trustee. ’ '

6.4. Survival. All of the obligations of the Trustﬁe under, this Article 6 shall survive and continue,
notwithstanding payment in full of all amounts due under this Agreement.

6.5. Article 6 Subject to Artzcles 4 and 23. The obligations of the Trustee under this Article 6 are
subject to the limitations contained in paragraph 4.8 hereof and in Article 23 hereof.

ARTICLE 7
MAINTENANCE; CASUA‘LTY OCCURRENCES

7.1. Maintenance. Subject to the limitations con'tained in Article 23 hereof, the Trustee shall, at
its own cost and expense, maintain and keep each unit of the Equipment in good operating order and
repair, ordinary wear and tear excepted. ’

7.2. Casualty Occurrences. In the event that any|unit of Equipment shall suffer a Casualty Occur-
rence (as defined in §7 of the Lease), the Trustee shall, promptly after it shall have received notice
from the Lessee or otherwise been informed that such unit has suffered a Casualty Occurrence, cause
the Vendor to be fully informed in regard thereto. |On the jnext succeeding Casualty Payment Date
(as defined in §7.1 of the Lease), the Trustee shall, subJect to the limitations contained in paragraph
4.8 hereof, pay to the Vendor a sum equal to the Casua,lty Value (as defined in paragraph 7.4 hereof)
of .such unit suffering a Casualty Occurrence as of| such Casualty Payment Date, together with an
amount equal to accrued interest thereon and shall file, br cause to be filed, with the Vendor a
certificate setting forth the Casualty Value of such unit. Ar|1y money paid to the Vendor pursuant to
this paragraph shall be applied on the date of such payment to prepay without penalty or premium,
ratably in accordance with the unpaid balance of each installment, the CSA Indebtedness, together
with all interest accrued on the portion of the CSA Indebtedness being prepaid. The Trustee shall
promptly cause to be furnished to the Vendor and the Lessee a revised schedule of payments of
principal and interest thereafter to be made, in- such number of counterparts as the Vendor and the
Lessee may request, calculated as provided in paragf‘aph 4 4}hereof.

|

7.3. Obligations Upon Payment of Casualty Value] Upon payment by the Trustee to the Vendor of

the Casualty Value of any unit of the Equipment|having |suffered a Casualty Occurrence, absolute
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right to the possession of, title to and property in such unit shall pass.to and vest in the Trustee with- ‘
out further transfer or action on the part of the Vendor or the Trustee, except that the Vendor; if
requested by the Trustee, will execute and deliver to the Trustee, at the expense of the Trustee, an
appropriate instrument confirming such passage to the Trustee of all the Vendor’s right, title and
interest, and the release of the Vendor's security interest, in sueh unit, in recordable form, in order
that the Trustee may make clear upon the public records the title of the Trustee to such unit.

7.4. Casualty Value. The Casualty Value of e'zc'h unit of the Equipment suffering a Casualty Oc-
currence shall be deemed to be that portion of the original Purchase Price thereof referred to in para-
graph 4.3(b) hereof remaining unpaid on the date as of which sueh Casualty Value shall be paid (with-
out giving effect to any prepayment or prepayments theretofore made under this Article with respect
to any other unit). For the purpose of this paragraph, each payment of the Purchase Price made pur-
suant to Article 4 hereof shall be deemed fo be a payment with respect to each unit of Equipment in
like proportion as the original Purchase Price of such unit bears to the aggregate original Purchase
Price of all the Equipment. -

ARTICLE 8
INSURANCE PROCEEDS AND CONDEMNATION PAYMENTS

If the Vendor shall receive &ny insurance pmceedq or condemnation pavmcnts in respex,t of such
units suffering a Casualty Oceurrence, the Vendor shall promptly pay such insurance proceeds or con-
demnation payments to the Trustee; provided, however, that no event of default shall have occurred and
be continuing hereunder and the Trustee shall have made payment of the Casualty Value of such
units, together with acerued interest thereon, to the Vendor. All.insurance proceeds received by the
Vendor in respect of any unit or units of Equipment not suffering a Casualty Occurrence shall be paid
to the Trustee upon proof satisfactory to the Vendor that any damage to such umt in respect of which
such proceeds were paid has been fully repaired. .

ARTICLE 9
REPORTS AND INSPECTIONS

On or before May 31 in each year, commencing with the year 1982 the Trustee shall, subject to
the provisions of Article 23 hereof, cause to be furnished to the Vendor an accurate statement to the
effect set forth in §8 of the Lease. The Vendor shall have the right, by its agents, to inspect the
Equipment and the Trustee’s and the Lessee's records with respect thereto at such reagonable times as
the Vendor may request during the term of this Agreement.

ARTICLE 10
MARKING OF EQUIPMENT"

10.1. Marking of l*xpupmenl The Trustee will cause each unit of the Eqmpmz’nt to be kept num-
bered and marked as provided in §5 of the Lease. The Trustee will not permit any such unit to be
placed in operation or exercise any control or dominion over the same until such markings shall have
been made thereon and will replace or will cause to be replaced promptly any such markings which
may be removed, obliterated, defaced or destroyed. The Trustee will not permit the road number of
any unit of the Equipment to be changed except in accordance with a statement of new number or
numbers to be substituted therefor, which statement previously shall have been filed with the Vendor
and filed, recorded and deposited by or on behalf of the Trustee in all public offices where this
Agreement shall have been filed, recorded and deposited.
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10.2. No Designations of Ownership. Except as provided in|paragraph 10.1 hereof, the Trustee will
not allow the name of any person, association or corporation to be placed on any unit of the Equip-

ment as a designation that might be interpreted as ajclaim of ownership; provided, however, that the

Equipment may be 1ettered with the names or initials or other [insignia customarily used by the Lessee
or its affiliates. ' :

10.3. Artzde 10 Subject to Article 23. All obligations of the II‘rustee under this Article are subject to

the limitations contained in Article 23 hereof.

ARTICLE? 11
COMPLIANCE WITH LAWS AND RULES

11.1. Compliance with Laws and Rules. During the term of this Agreement, the Trustee will com-.
ply, and will cause every lessee or user of the Equipment to comply, in all respects (including, without’

limitation, with respect to the use, maintenance and operation of the Equipment) with all laws of the
jurisdictions in which its or such lessee's or user’s operations involving the Equipment may extend,
with the interchange rules of the Association of American Railroads and with all lawful rules of the
United States Department of Transportation, the Inrterstate Commerce Commission and any other
legislative, executive, administrative or judicial body exercxslmg any power or jurisdiction over the
Equipment, to the extent that such laws and rules affect the title, operation or use of the Equipment,
and in the event that such laws or rules require any alteration, replacement or addition of or to any
part on any unit of the Equipment, the Trustee will or will clause the Lessee to conform therewith at
no expense to the Vendor; provided, however, that the Trustee or the Lessee may, in good faith, contest
the validity or application of any such law or rule in any reasonable manner which does.not, in the

opinion of the Vendor, adversely affect the property or rights of the Vendor under this Agreement.

11.2. Article 11 Subject to Article 23. All obligations of the/'Trustee under this Article are subject to
the limitations contained in Article 23 hereof.

ARTICLE 12

POSSESSION AND US

E

12.1. Possession and Use of Equipment by Trustee. The Trustee, so long as an event of default shall

not have occurred and be continuing under this Agreement,

shall be entitled, from and after delivery

of the Equipment by a Builder to the Trustee, to the possession of the Equlpment and the use thereof
but only upon and subject to all the terms and conditions of this Agreement.

12.2. Lease Permiited; Lease Subordinate; No Amendment or| Termination. The Trustee simultaneous- -

ly is leasing the Equipment to the Lessee as provided|in the Liease, and the rights of the Lessee and its
permitted assigns under the Lease shall, except as provided irlll §15.2 of the Lease, be subordinated and
junior in rank to the rights, and shall be subject to the remedies, of the Vendor under this Agreement.
The Lease shall not be amended or terminated (except in accordance with its terms) w1thout the pI‘lOI‘

written consent of the Vendor.

12.3. Other Leases of Equipment. Subject to the rights of the Lessee under the Lease, the Trustee

may also lease the Equipment to any other railroad éompany, but only with the prior written consent
of the Vendor, which consent may be sybject to the clondmons among others, that (i) such lease shall
provide that the rights of such lessee are made expreésly subordinate to the rights and remedies of the
Vendor under this Agreement, (i1) such lessee shall e’xpressly agree not to assign or permit the assign-
ment of any unit of the Equipment to service involving the regular operation and maintenance thereof

C-10




|

£ S

the Lease) except that the

outside the United States of America and (iii) such lease shall be assigned to the Vendor as security on
terms consistent with those set forth in Annex D hereto, and in any event satisfactory to the Vendor.

ARTICLE 13
PROHIBITION AGAINST LIENS

13.1. Trustee to Discharge Liens. The Trustee will pay or discharge any and all sums claimed by
any party from, through or under the Trustee which, if unpaid, might become a lien, charge or securi-
ty interest on or with respect to the Equipment, or any unit thereof, equal or superior to the Vendor's
title therein and will promptly discharge any.such lien, charge or security interest which arises; but
the Trustee shall not be required to pay or discharge any such claim so long as the validity thereof
shall be contested in good faith and by appropriate legal proceedings in any reasonable manner and
the nonpayment thereof does not, in the reascnable opinion of the Vendor, adversely affect the securi-
ty interest of the Vendor in or to the Equipment or otherwise under this Agreement. Any amounts
paid by the Vendor in discharge of liens, charges or security interests upon the Equipment shall be
secured by and under this Agreement.

13.2. No Breach for Certain Liens. This covenant will not be deemed breached by reason of liens
for taxes, assessments or governmental charges or levies, or undetermined or inchoate materialmen's,
mechanics’, workmen's, repairmen’s or other like liens arising in the ordinary course of business and,
in each case, not delinquent or being contested in good faith by approprlate proceedings, promptly
commenced and diligently prosecuted.

13.3. Article 13 Subjeci to Article 23 Except in Certain Imstances. All obligations of the Trustee
under this Article 13 are subject to the limitations contained in Article 23 hereof; provided, however,
that the Trustee will pay or discharge any and all claims, liens, charges or security interests claimed
by any party from, through or under the Trustee, and to the extent that it receives funds sufficient for
such purpose from the Owners as required by the Trust Agreement, from, through or under the
Owners, not arising out of the transactions contemplated hereby or in other documents mentioned
herein (but including all income taxes arising out of the receipt of rentals and other payments under
the Lease and other proceeds from the Equipment), which, if not paid or discharged, could become a
lien, charge or security interest on the Equipment or any unit thereof or the Vendor's interest in the
Lease and the payments to be rmaade thereunder; but the Trustee shall not be required to pay or dis-
charge any such claim, lien, charge or security interest so long as the validity thereof shall be contest-
ed in good faith and by appropriate legal proceedings in any reasonable manner and the nonpayment
thereof does not adversely affect the security interest of the Vendor in or to the Equipment or Otht,l"
wise under this Agreement or in or to the Lease and the payments to be made thereunder.

ARTICLE 14
INDEMNITIES AND WARRANTHE&

14.1. Indemnification. The Trustee shall pay, and shall protect, indemnify and hold the Vendor,
each Investor and any assignes hereof, and their respective successors, assigns, agents and servants
(heremafter called “Indemnified Persons”), harmless from and against any and all causes of action,
suits, penalties, claims, demands or judgments, of any nature whatsoever (other than Taxes which are
provided for in Article 6 hereof) which may be imposed on, incurred by or asserted against any Indem-
nified Person (including any or all labilities, obligations, damages, costs, disbursements, expenses [in-
cluding without limitation attorneys' fees and expenses of any Indemnified Person] relating thereto) in
any way relating to or arising or alleged to arise out of any Indemnified Matter (as defined in §12.1 of

y

[rustee shall not be liable to a Builder in respect of any Indemnified Matter
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to the extent liability in respect thereof arises from any tort, breach of warranty or failure to perform
any covenant hereunder of such Builder or is covéred by| such Builder’s patent indemnification
referred to in paragraph 14.4 hereof. The Trustee shall be obligated under this Article 14, irrespective
of whether any Indemnified Person shall also be indemnified with respect to the same Indemnified
Matter under any other agreement by any other person, and the Indemnified Person seeking to
enforce the indemnification may proceed directly against thel, Trustee under this Article 14 without
first resorting to any such other rights of indemnification. In case any action, suit or proceeding is
brought against any Indemnified Person in cdnnectior‘l with a‘ny claim indemnified against hereunder,
the Trustee may and, upon such Indemnified Person’s request, will at the Trustee’s expense resist and
defend such action, suit or proceeding or cause the same to be resisted or defended by counsel selected
by the Trustee and approved by such Indemnified Person and, in the event of any failure by the

Trustee to do o, the Trustee shall pay all costs and elxpenses
fees and expenses) incurred by such Indemnified lTerson i
proceeding. In the event the Trustee is required to make ¢
Trustee shall pay such Indemnified Person an amount which|

(including without limitation -attorneys’

n connection with such action; suit or
ny payment under this Article 14, the

after deduction of all taxes required to

be paid by such Indemnified Person in respect of the receiﬁt thereof under the .laws of the United
States or of any political subdivision thereof (after gi\lr'mg credit for any savings in respect of any such
taxes by reason of deductions, credits or allowances in rlespect of the payment of the expense
indemnified against, and of any other such taxes: as determined in the sole discretion of the
Indemnified Person), shall be equal to the amount of such payment. The Vendor and the Trustee
each agrees to give each other promptly upon obtainihg knowledge thereof written notice of any claim

or liability hereby indemnified against. Upon the payment in full of any indemnities as contained in

this Article 14 by the Trustee, and provided that no event
hereof (or other event which with lapse of time or notice or

default) shall have occurred and be continuing, it shall be sub

Person (except against another Indemnified Person) in res

of default set forth in paragraph 16.1
both would constitute such an event of
rogated to any right of such Indemnified
pect of the Indemnified Matter against
by such Indemnified Person from any

which indemnity has been given. Any payments qecelved
person {other than the Trustee) as a result of any iIndemnified Matter with respect to which such
Indemnified Person has been indemnified by the Lessee pursufant to the Lease shall be.paid over to the
Trustee to the extent necessary to reimburse the Trustee for indemnification payments previously

made in respect of such Indemnified Matter.

d in this Article 14 shall survive the ex-
events, facts, conditions or other circum-
mination and are expressly made for the
n. None of the indemnities in this Article
any insurer or third party against the
ther because of any claim paid or defense

]

14.2. Survival; No Subrogation. The indemnities fconta_ine
piration or termination of this Agreement with respect to all
stances occurring or existing prior to such expiration or terr
benefit of, and shall be enforceable by, any Indemniﬁéd Perso
14 shall be deemed to create any rights of subrogation in
Trustee therefor, from or under any Indemnified Pers[on, whe
provided for the benefit thereof or otherwise,

The Trustee will bear the responsibility
hereunder in the event of, any damage to

14.3. Trustee Not Keleased 1f Equipment Damaged jor Lost.
for and risk of, and shall not be released from its obligations
or the destruction or loss of any unit of or all the quipment

14.4. Butlder Warranties; Patent Indemnities; Subject to Article 23. 'The agreement of the parties
relating to the Builders’ warranties of material and [workmanship and the limitations of liability and
the agreement of the parties relating to patent indemnification are set forth in Items 3 and 4 of Annex
A hereto. Such warranties and patent indemnification shall|be for the benefit of the Trustee and the
Lessee and their respective successors and assigns. '

All obligations of the Trustee pursuant to this Article 1

4 are subject to the limitations contained
in paragraph 4.8 hereof and the provisions of Article|23 here ' S

f.
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ARTICLE 15
ASSIGNMENTS

© 15.1. Assignment by Trustee. Except as provided in Article VII of the Trust Agreement, the Trus-
tee will not (a) except as provided in Article 12 hereof, transfer the right to possession of any unit of
the Equipment or (b) sell, assign, transfer or otherwise dispose of its rights under this Agreement.

15.2. Assignment by Vendor. Apy and all of the rights, benefits and advantages of the Vendor
under this Agreement, including the right to receive the payments herein provided to be made by the
Trustee, may be assigned by the Vendor and reassigned by any assignee at any time or from time to
time. No such assignment shall subject any assignee to, or relieve a Builder from, any of the obliga-
tions of such Builder to construct and deliver the Equipment in accordance herewith or to respond to
its warranties and indemnities referred to in Article 14 hereof or relieve the Trustee of its obligations
to such Builder contained in Articles 2, 3, 4, 6 and 14 hereof, Annex A hereto and this Article 15, or
any other obligation which, according to its terms or context, is intended. to survive an assignment.

15.3. Notice of Assignmeni by Vendor. Upon any such assignment, either the assignor or the as-
signee shall give written notice to the Trustee, together with a counterpart or copy of such assign-
ment, stating the identity and post office address of the assignee; and such assignee shall, by virtue of
such assignment, acquire all the assignor’s right, title and interest in and to the Equipment and this
Agreement, or in and to a portion thereof, as the case may be, subject only to such reservations as
may be contained in such assignment. From and after the receipt by the Trustee of the notification of
any such assignment, all payments thereafter to be made by the Trustee under this Agreement shall,
to tlie extent so assigned, be made to the assignee in such manner as it may direct.

15.4. No Set-Off Against C'SA Indebtedness Upon Assignment. The Trustee recognizes that this
Agreement will be assigned to the Assignee as provided in the C8A Assignment. The Trustee express-
ly represents, for the purpose of assurance to any person, firm or corporation considering the acquisi-
tion of this Agreement or of all or any of the rights of the Vendor hereunder, and for the purpose of
inducing such acquisition, that the rights of the Assignee to the entire unpaid CSA Indebtedness in re-
spect of the Purchase Price of the Equipment or such part thereof as may be assigned together with
interest thereon, as well as any other rights hereunder which may be so assigned, shall not be subject
to any defense, set-off, counterclaim or recoupment whatsoever by the Trustee arising out of any
breach of any obligation of a Builder with respect to the Eqguipment or the manufacture, construction,
delivery or warranty thereof, or with respect to anv indemnity herein contained, nor subject to any
defense, set-off, counterclaim or recoupment whatsoever arising by reason of any other indebtedness
or liability at any time owing to the Trusiee by a Builder. 'Any and all such obligations, howsoever
arising, shall be and remain enforceable by the Trustee against and only against the Builders.

ARTICLE 16
DEFAULTS

16.1 Events of Defawlt; Termination of Lease; Declaration of Default; Acceleration of CSA Indebiedness.
In the event that any one or more of the following events of default shall occur and be continuing, to
wit: .

{a) the Trustee shall fail to pay or cause to be paid in full the principal of or interest on the
CSA Indebtedness or any Casualty Value payment when payment thereof shall be due hereunder
(irrespective of the provisions of Article 4 or 23 hereof or any other provision of this Agreement
limiting the lability of the Trustee) and such default shall continue for ten days after the date
payment is due and payable; or
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(b) the Trustee or the Lessee shall, for more than 30 days after the Vendor shall have
demanded. in writing performance thereof, fail ;:)r refuse to comply with any other covenant,
agreement, term or provision of this Agreement (irrespective of the provisions of Article 4 or 23
hereof or any other provision of this Agreement limitingI the liability of the Trustee), the Lease

Assignment or any covenant, agreement, term or prov1s1on of the Participation Agreement made -

expressly for the benefit of the Vendor, on its part to be kept and performed or to make provision
satisfactory to the Vendor for such compliance; or

(¢) a.petition for reorganization under any provision of Title 11 of the United States Code,
as .now constituted or as hereafter amended, shall be filed by or against the Lessee and, unless
such petition shall have been dismissed, nullified, stayed or otherwise rendered ineffective (but
then only so long as such stay-shall continue in|force or such ineffectiveness shall continue), all
the obligations of the Lessee under the Lease shall not have been and shall not continue to have
been duly assumed in writing, pursuant to a court order or decree, by a trustee or trustees
appointed (whether or not subject to ratiﬁcatioﬁ) in such proceeding in such manner that such
obligations shall have the same status as expenses of administration and obligations incurred by
such trustee or trustees, within 60 days after suc’h petitijon’ shall have been filed and otherwise in

“accordance with the provisions of 11 U.S.C. § 1168, or any successor provision, as the same may
hereinafter be amended; or

(d) any other proceeding shall be commenced by or against the Trustee or the Lessee for any
‘relief which includes, or might result in, any ?modiﬁcfation of the obligations of the Trustee
hereunder or the Lessee under the Lease under any bankruptey or insolvency laws, or laws
relating to the relief of debtors, readjustment[of indebtedness, reorganizations, arrangements,
compositions or extensions (other than a law which doés not permit any readjustment of such),
and, unless such proceedings shall have been d’lsmlSSPd nullified, stayed or otherwise rendered

ineffective (but then only so long as such stay shall continue in force or such ineffectiveness shall '

continue), all the obligations of the Trustee under this Agreement or the Lessee under the Lease
shall not have been and shall not continue to have been duly assumed in writing, pursuant to a
court order or decree, by a trustee or trustees or receiver or receivers appointed (whether or not
subject to ratification) for the Trustee or the Lessee, as the case may be, or for their respective
property in connection with any such proceeding in such manner that such obligations shall have
the same status as expenses of administration ar:ld obligations incurred by such trustee or trustees
or receiver or receivers, within 60 days after such proceedings shall have been commenced; or

_(e) any Event of Default under clause A of §13.1 of the Lease, shall have occurred and be
continuing, unless the Trustee shall have cure[d the corresponding event of default hereunder
within five days of written notice of such event of default;

then at any time after the occurrence of such an event of default the Vendor may, upon written notice
to the Trustee and the Lessee and upon compllanc[e with any legal requirements then in force and
applicable to such action by the Vendor, declare (“Declaratlon of Default”) the entire unpaid CSA
Indebtedness, together with the interest thereon then acérued and unpaid, immediately due and
payable, without further demand, and thereafter| the aggregate of the unpaid balance of such
indebtedness and interest shall bear interest from|the date of such Declaration of Default at the
Overdue Rate to the extent legally enforceable. In addition, if the Trustee does not pay the entire
unpaid CSA Indebtedness, together with interest théareon acerued and unpaid to the date of payment,
within ten days of such notice of Declaration of Default, the Vendor may, upon written notice to the
Vendee and the Lessee, subject to the Lessee’s right:[s of possession, use and assignment under §§4 and
15 of the Lease, cause the term of the Lease immediately upon such notice to terminate (and the
Trustee acknowledges the right of the Vendor to terminate the term of the Lease) and the Vendor
may exercise the other remedies provided in Article|17 hereof; provided, however, that such termination
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shall not be in derogation of or impair the rights of the Vendee or the Vendor (under the Lease
Assignment), as the case may be, to enforce compliance by the Lessee with any of its covenants and
agreements under the Lease or to enforce any of its rights and remedies under §13 of the Lease
(subject to the Vendor's rights to repossess and sell the Equipment as provided in this Agreement),
including the rights of the Vendee or the Vendor (under the Lease Assignment), as the case may be, to
sue for and recover damages provided for in §13 of the Lease upon the occurrence of an Event of
Default under the Lease. Upon a Declaration.of Default, subject to Article 4 hereof, the Vendor shall
be entitled to recover judgment for the entire unpaid balance of the CSA so payable, with interest as
aforesaid, and to collect such judgment out of any property of the Trustee, subject to the provisions of
Articles 4 and 23 hereof, wherever situated. The Trustee shall promptly notify the Vendor of any
event of which it has knowledge which constituted, constitutes, or with the giving of notice and/or
lapse of time could constitute, an event of default under this Agreement. In the case-of the Trustee,
knowledge shall mean actual knowledge of an officer or employee in its Corporate Trust Department.

16:2. Waiver of Defardis. The Vendor may, at its election, waive any such event of default and its
consequences and rescind and annul any Declaration of Default or notice of termination of the Lease
by notice to the Trustee and the Lessee in writing to that effect, and thereupon the respective rights of
the parties shall be as they would have been if no such event of default had occurred and no Declara-
tion of Default or notice of termination of the Lease had been made or given. Notwithstanding the
provisions of this paragraph, it is agreed by the Trustee that time is of the essence of this Agreement
and that no such waiver, rescission or annulment shall extend to or affect any other or subsequent
default or impair any rights or remedies consequent thereon. :

ARTICLE 17’

REMEDIES

17.1. Vendor May Take Possession of Equipment. Subject to the provisions of paragraph 16.1 hereof
and the Lessee’s rights of possession, use and assignment under §§4 and 15 of the Lease, at any time
during the continuance of a Deeclaration of Default, the Vendor may, and upon such further notice, if
any, as may be required for compliance with any mandatory legal requirements then in force and
applicable to the action to be taken by the Vendor, take or cause to be taken, by its agent or agents,
immediate possession of the Equipment, or one or more of the units thereof, without liability to return
to the Trustee any sums theretofore paid and free from all claims whatsoever, except as hereinafter in
this Article 17 expressly provided, and may remove the same from possession and use of the Trustes,
the Lessee or any other person and for such purpose may enter upon the premises of the Trustee or
the Lessee or any other premises where the Equipment may be located and roay use and employ in
connection with such removal any supplies, services and aids and any available trackage and other
facilities or means of the Trustee or the Lessee, subject to all mandatory requirements of due process
of law. S

17.2. Assembling of Eguipment for Vendor. In case the Vendor shall demand possession of the
Equipment pursuant to this Agreement and shall designate a reasonable point or points for the
delivery of the Equipment to the Vendor, the Trustee shall, subject to the provisions of Article 4 and
Article 23 hereof, at its own expense and risk: '

{a) forthwith and in the usual manner (including, but not by way of limitation, giving
prompt telegraphic and written notice to the Association -of American Railroads and all railroads
to which any unit or units have been interchanged or which may have possession thereof to re-
turn the unit or units) place such units upon such storage tracks of the Lessee as the Vendor rea-
sonably may designate; ' ' : ‘
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shall not be in derogation of or impair the rights of the Vendee or the Vendor (under the Lease
Assignment), as the case may be, to enforce compliance by the Lessee with any of its covenants and
agreements under the Lease or to enforce any of its rights and remedies under §13 of the Lease
(subject to the Vendor's rights to repossess and sell the Equipment as provided in this Agreement),
including the rights of the Vendee or the Vendor (under the Lease Assignment), as the case may be, to
sue for and recover damages provided for in §13 of the Lease upon the occurrence of an Event of
Default under the Lease. Upon a Declaration of Default, subject to Article 4 hereof, the Vendor shall
be entitled to recover judgment for the entire unpaid balance of the CSA so payable, with interest as
aforesaid, and to collect such judgment out of any property of the Trustee, subject to the provisions of
Articles 4 and 23 hereof, wherever situated. The Trustee shall promptly notify the Vendor of any
event of which it has knowledge which constituted, constitutes, or with the giving of notice and/or
lapse of time could constitute, an event of default under this Agreement. In the case of the Trustee,
knowledge shall mean aetual knowledge of an officer or employee in its Corporate Trust Department.

16.2. Waiver of Defaults. The Vendor may, at its election, waive any such event of default and its
consequences and rescind and annul any Declaration of Default or notice of termination of the Lease
by notice to the Trustee and the Lessee in writing to that effect, and thereupon the respective rights of
the parties shall be as they would have been if no such event of default had-6ccurred and no Declara-
tion of Default or notice of termination of the Lease had been made or given. Notwithstanding the
provisions of this paragraph it is agreed by the Trustee that time is of the essence of this Agreement
and that no such waiver, rescission or annulment shall extend to or affect any other or subsequent
de&ult or impair any rights or remedies consequent thereon.

ARTICLE 17

REMEDIES

17.1. Vendor May Take Possession of Equipment. Subject to the provisions of paragraph 16.1 hereof
and the Lessee's rights of possession, use and assignment under §§4 and 15 of the Lease, at any time
during the continuance of a Declaration of Default, the Vendor may, and upon such further notice, if
any, as may be required for compliance with any mandatory legal requirements then in force and
applicable to the action to be taken by the Vendor, take or cause to be taken, by its agent or agents,
immediate possession of the Equipment, or one or more of the units thereof, without liability to return
to the Trustee any sums theretofore paid and free from all claims whatsoever, except as hereinafter in
this Article 17 expressly provided, and may remove the same from possession and use of the Trustee,
the Lessee or any other person and for such purpose may enter upon the premises of the Trustee or
the Lessee or any other premises where the Equipment may be located and may use and employ in
connection with such removal any supplies, services and aids and any available trackage and other
facilities or means of the Trustee or the Lessee, subject to all mandatory requirements 0f due process
of law. -

17:2. Assembling of Equipment for Vendor. In case the Vendor shall demand possession of the
Equipment pursuant to this Agreement and shall designate a reasonable point or points for the
delivery of the Equipment to the Vendor, the Trustee shall, subject to the provisions of Article 4 and
Article 23 hereof, at its own expense and risk: * - '

(a) forthwith and in the usual manner (including, but not by way of limitation, giving
prompt telegraphic and written notice to the Association of American Railroads and a1l railroads
to which any unit or units have been interchanged or which may have possession thereof to re-
turn the unit or units) place such units upon suc,h storage tracks of the Lessee as the Vendor rea-
sonably may designate; : :
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(b) permit the Vendor to store such units on such tracks without charge for insurance, rent
or storage until all such units of Equipmernt have/been sold, leased or otherwise disposed-of by the
Vendor; and ' .

" (c) transport the same to any reasonable’ plaée on th? lines of railroad operated by the Lessee
or any-of its affiliates or to any connecting carrier for shipment, all as directed by the Vendor.

During any storage period, the Lessee has agreed pursuant to §14.1 of the Lease, at its own cost and
expense, to insure, maintain and keep each such unit in goocli order and repair and to permit the in-
spection of the Equipment by the Vendor, the. Vendor’s representatives and prospective purchasers
and users. : This agreement to deliver the Equipment and furr'ush facilities as hereinbefore prov1ded is
of the essence of the agreement between the parties, ahd the Trustee acknowledges that upon applica-
tion to any court of equity having jurisdiction in the premises, the Vendor shall be entitled under the
Lease as .assigniee of the rights of the Trustee thereunder to a decree against the Lessee requiring
specific performance hereof. The Trustee hereby exprlessly waives any and all claims against the Ven-
dor and its agent or agents for damages of whatever, nature in connection with any retaking of any
unit of the Equipment in any reasonable manner. . ! :

17.3 Vendor May Dispose of or Retain Equzpment IAt any time during the continuance of a Decla-
ration of Default the Vendor (after retaking possessmf»n of the Equipment as hereinbefore in this Arti-
cle 17 prowded) may, at its election, retain the Equipment in !satlsfactlon of the entire CSA Indebted-
ness and make such disposition thereof as the Vendor shall deem fit. Written notice of the Vendor’s
election to retain the Equipment shall be given to the Trustee and the Lessee by telegram or regis-
tered mail, addressed as provided in Article 22 hereof, land to any other persons to whom the law may
require notice, within 30 days after such Declaration éf Default In the event that the Vendor should
elect to retain the Equipment and no objection js maéie thereto within the 30- -day period described in
the second proviso below, all the Trustee’s rights in the Equlf!)rnent shall thereupon terminate and all
payments made by the Trustee may be retained by the Vendor as compensation for the use of the
Equlpment provided, however, that if the Trustee, before the expiration of the 30-day period described
in the proviso below, should pay or cause to be pald to the Vendor. the total unpaid balance of the
CSA Indebtedness, together with interest thereon accrued and unpaid and all other payments due
under this Agreement, then in such event absolute rlght to th'e possession of, title to and property in
the Equipment shall pass to and vest in the Trustee; p[rovzded further that if the Trustee, the Lessee or
any other persons notified under the terms of this paragraph object in writing to the Vendor within 30
days from the receipt of notice of the Vendor’s election to retain the Equipment, then the Vendor may
not so retain the Equipment, but shall sell, lease or otherw1se dispose of it or continue to hold it pend-
ing sale, lease or other dlsposmon as hereinafter prov1ded or as may otherwise be permitted by law. If
the Vendor shall not have given notice to retain as herelnabove provided or notice of intention to dis-
pose of the Equipment in any other manner, it shall be deemed to have elected to sell the Equipment
in accordance with the provisions of this Article 17.

17.4. Vendor May Sell Equipment; Trustee’s Right of Redemption. Subject to the provxslons of para-
graph 16.1 hereof and the Lessee’s rights of possession, use and assignment under §§4 and 15 of the
Lease, at any time during the continuance of a‘Declalratlon of Default, the Vendor, with or without
retaking possession thereof, at its election and upon reasonable notice to the Trustee, the Lessee and
any other persons to whom the law may require notice of the time and place, may sell the Equipment,
or one or more of the units thereof; free from any and all clalms of the Trustee, the Lessee or any
other party claiming from, through or under the Trustee or the Lessee, at law or in equity, at public
or. prlvate sale and with or without advertisement as. th‘e Vendcl)r may determine; provided, however, that
if, prior.to such sale and prior to the making of a contract for such sale, the Trustee should tender full
payment of the total unpaid balance of the CSA Indebtedness| together with interest thereon accrued
and unpald and all other payments due under this Algreement as well as expenses of the Vendor in
retaking possession of, removing, storing, holding am} prepaxl'mg the Eguipment for, and otherwise
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arranging for, the sale and the Vendor's reasonable attorneys’ fees, then upon receipt of such
payment, expenses and {ees by the Vendor, absolute right to the possession of, title to and property in
the Equipment shall pass to and vest in the Trustee. The proceeds of such sale or other disposition,
less the attorneys’ fees and any other expenses incurred by the Vendor in retaking possession of,
removing, storing, holding, preparing for sale and selling or otherwise disposing of the Equipment,
shall be credited on the amount due to the Vendor under the provisions of this Agreement.

17.5. Sale of Equipment by Vendor. Any sale hereunder may be held or conducted at New York,
New York, at such time or times as the Vendor may specify (unless the Vendor shall specify a differ-
ent place or places, in which case the sale shall be held at such place or places as the Vendor may
specify), in one lot and as an entirety or in separate lots and without the necessity of gathering at the
place of sale the property to be sold, and in general in such manner as the Vendor may determine, so
long as such sale shall be in a commercially reasonable manner. The Vendor, the Trustee or the Les-
see may bid for and become the purchaser of the Equipment, or any unit thereof, so offered for sale.
The Trustee and the Lessee shall be given written notice of such sale not less than ten days prior there-
to, by telegram or registered mail addressed as provided in Article 22 hereof. In addition, if such sale
shall be a private sale (which shall be deemed to mean only a sale where an advertisement for bids has
not been published in a newspaper of general circulation or a sale where less than 40 offerees have
been solicited in writing to submit bids), it shall be subject to the rights of the Lessee and the Trustee
to purchase or provide a purchaser, within ten days after notice of the proposed sale price, at the same
price offered by the intending purchaser or a better price. In the event that the Vendor shall be the
purchaser of the Equipment, it shall not be accountable to the Trustee (except to the extent of surplus,
money received as hereinafter provided in this Article 17), and in payment of the purchase price there-
for the Vendor shall be entitled to have credited on aceount thereof all or any part of sums due to'the
Vendor hereunder. ’ I

17.6. Effect of Remedies and Powers and Exercise Thereof. Each and every power and remedy hereby
specifically given to the Vendor shall be in addition to every other power and remedy hereby
specifically given or now or hereafter existing at law or in equity not inconsistent herewith, and each
and every power and remedy may be exercised {rom time to timee and simultanecusly and as often and
in such order as may be deemed expedient by the Vendor. All such powers and remedies shall be
cumulative, and the exercise of one shall not be deemed & waiver of the right to exercise any other or
others.  No delay or omission of the Vendor in the exercise of any such power or remedy and no re-
newal or extension of any payments due hereunder shall impair any such power or remedy or shall be
construed to be a waiver of any default or an acquiescence therein. Any extension of time for
payment hereunder or other indulgence duly granted to the Trustee shall not otherwise alter or affect
the Vendor's rights or the Trustee’s obligations hereunder. The Vendor’s acceptance of .any payment
after it shall have become due hereunder shall not be deemed to alter or affect the Trustee's obliga-
tions or the Vendor’s rights hereunder with respect to any subsequent payments or default therein.

17.7. Deficiencies. If, after applying all sums of money realized by the V endor under the remedies
herein provided, there shall remain any amount due to it under the provisions of this Agreement, the
Trustee shall, subject to the limitations of paragraph 4.8 and Article 23 hereof, pay the amount of
such deficiency to the Vendor upon demand, together with interest thereon from the date of such
demand to the date of payment at the Overdue Rate, and, if the Trustee shall fail to pay such
deficiency, the Vendor may bring suit therefor and shall, subject to the limitations of paragraph 4.8
and Article 23 hereof, be entitled to recover a judgment therefor against the Trustee. If, after apply-
ing as aforesaid all sums realized by the Vendor, there shall remain a surplus in the possession of the
Vendor, such surplus shall be paid to the Trustee.

17.8. Expenses. The Trustee will pay all reasonable expenses, including attorneys’ fees, incurred-
by the Vendor in enforcing its remedies under the terms of this Agreement. In the event that the Ven-
dor shall bring any suit to enforce any of its rights hereunder and shall be entitled to judgment, then
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in such suit the Vendor may recover reasonable expenses, including reasonable attorneys’ fees, and the
amount thereof shall be included in such judgment. The foregoing provisions of this paragraph shall
_be subject to the limitations set forth in paragraph 4.8 and Article 23 hereof.

17.9.° Remedies Subject to Mandatory Legal Requirements. The foregoing provisions of this Article 17

are subject in all respects to all mandatory legal requirements at the time in force and applicable
thereto.

ARTICLE 18

APPLICABLE STATE LAWS

I8

18.1. Conflict with State Laws. Any provision of this Agrelement prohibited by any applicable law

of any jurisdiction (which is not overridden by applicable federal law) shall as to such jurisdiction be

ineffective, without modifying the remaining provisions of this Agreement. Where, however, the con-

flicting provisions of any such applicable law may be|waived)| they are hereby waived by the Trustee
to the full extent permitted by law, it being the intention of|the parties hereto that this Agreement
shall be deemed to be a conditional sale and enforced is such.

18.2. Waiver of Notices. Except as otherwise prov?ided in this Agreement, the Trustee, to the full
extent permitted by law, hereby waives all statutory dr other legal requirements for any notice of any
kind, notice of intention to take possession of or to sell or lease the Equipment, or any one or more
units thereof, and any other requirements as to the time, plaée and terms of the sale or lease thereof,
any other requirements with respect to the enforcement of thelz Vendor’s rights and any and all rights

of redemption.

ARTICLE 19
RECORDING

Subject to the provisions of Article 23 hereof, thé Trustee will cause this Agreement, any assign-
ments hereof and any amendments or supplements hereto or thereto to be filed with the Interstate
Commerce Commission pursuant to 49 U.S.C. §11303 and deposited with the Registrar General of
Canada (notice of such deposit to be forthwith given in The Canada (Gazette) pursuant to Section 86 of
the Railway Act of Canada; and the Trustee will from' time to time do and perform any other act and
will execute, acknowledge, deliver, file, register, deposrt and record any and all further instruments
required by law or reasonably requested by the Vendor for thelpurpose of proper protection, to the sat-
1sfaction of counsel for the Vendor, of its title to the Equrpm ent and its rights under this Agreement
or for the purpose of carrying out the intention of this Agreenilent; and the Trustee will promptly fur-
nish to the Vendor certificates or other evidence of such filing, registering, depositing and recording sat-
isfactory to the Vendor. ' :

ARTICLE' 20
REPRESENTATIONS AND WARRANT]’ES OF BUILDER

Each Builder hereby represents and warrants to the Trustee, its successors and assigns, that this
Agreement is duly authorized, executed and delivered by it for a valid consideration, and that, assum-
ing due authorization, execution and delivery by rhe Trustee, this Agreement is, insofar as such
Builder is concerned, a legal, valid and existing agreement bmdmg upon such Builder in accordance
with its terms. :
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ARTICLE 21

ARTICLE AND PARAGRAPH HEADINGS EFFECT AND
MODIFICATION OF AGREEMENT

21.1. Article and Paragraph Headings for Convenienée Only. "All article and paragraph headings are
inserted for convenience only and shall not affect any construction or interpretation of this
Agreement. .

21.2. Effect and Modification of Agreement. Except for the Participation Agreement, this Agreement,
including the Annexes hereto, exclusively and completely states the rights of the Vendor and the
Trustee with respect to the Equipment and supersedes all other agreements, oral or written, with
respect to the Equipment. No variation or modification of this Agreement and no waiver of any of its
provisions or conditions shall be valid unless in writing and signed by duly authorlzed representatlves
of the Vendor and the Trustee. :

" ARTICLE 22
NOTICE

Any notice hereunder to any of the parties designated below shall be deemed to be properly
served if delivered or' mailed to it by first class mail, postage prepaid, at its chief place of business at
the following specified addresses:

{a) to the Trustee, at One Cons’mtutxon Plaza, Hartford, Connecticut 06115, attention of Cor-
porate Trust Department, with a copy each to each Owner at its address set forth in Appendix II
to the Participation Agreement :

"(b) to each Builder, at the address spcmﬁod in Ttem 1 of Anriex A héreto

(c) to any assignee of the Vendor, or of the Trustee, at such address as may have been: fur-
mshed in writing to the Trustee, or the Vendor, as the case may be, by such assignee,

or at such other address as may have been furnished in writing by such party to the other parties.

ARTICLE 23
IMMUNITIES; EATIEI»FAETH’)N OF UNDERTAKINGS

23.1. No Recourse Aguinst Certarn Persons. No recourse shall be had in respect of any. Obhgatlon
due under this Agreement, or referred to herein, against any incorporator, stockholder, director or
officer, as such, past, present or future, of the parties hereto or of the Owners whether by virtue of any
constitutional provision, statute or rule of law, or by enforcement of any assessment or penalty or
otherwise, all such liability, whether at common law, in equity, by any constitutional provision, stat-
ute or otherwise, of such incorporators, stwkholderb directors or officers, as such, being fnrever
rc]eased as a comdmon of and as consideration for the execution of this &ueement

- 28.2. Satisfaction of Certain Covenants. The obligations of the Trustee under paragraphs 7.1, 17.2,
17.7 and 17.8 hereof and under Articles 8, 9, 10, 11, 13, 14 and 19 hereof shall be deemed satlsﬁed in
full in all respects {except, in the case of Amde 13 hereof, as set forth in paragraph 13.3 thereof) by
the Lessee's execution and delivery of the Lease. The Trustee shall not have any responsibility for the
Lessee’s failure to perform such obligations; but if the same shall not be performed, they shall
constitute the basis for a default. Until the security interest of the Vendor is discharged as provided
in Article 5 of this Agreement, no waiver or aniendment of the Lessee’s undertakings under the Lease
shall be effective unless joined in by the Vendor; provided, however, that the Vendor shall consent to any
agreement in wnting between the Lessee and the Trustee increasing or decreasing ‘the rentals or
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casualty values payable pursuant to §§3 and 7 of thefLease to the extent: permitted by the Indemnity
Agreement or §3.1 of the Lease so long as the amounts pa;llable thereunder are not reduced below
those necessary to satisfy the obligations of the Trustee hersunder, su%:h consent to be given by ‘the
Vendor within 30 days of délivery of a copy of any|such aglreement. to the Vendor, together with a
certificate of the Trustee certifying to the Vendor that such inerease or decrease is in accordance with
the provisions of the Indemnity Agreement or §3.1 ofi the Ledse and the s adjusted amounts set forth in
such agreement. have not been reduced below Lhose necessaryi to satisfy the obligations of the Trustee
hereunder.

23.3. No Personal Liability of Trustee. Anything herein to| the contrary notwithstanding, each and
all of the representations, warranties and agreements|herein made on the part of the financial institu-

tion acting as Trustee are each and every one of them made and intended not as personal repre-
sentations, warranties and agreements by said ﬁnanciial institt:ltion in its individual capacity or for the
purpose or with the intention of binding said financial institution personally but are made and intend-
ed for the purpose of binding only the Trust Estate a's such t(larm is used in the Trust Agreement, and
this Agreement is executed and delivered by the Trustee solely in the exercise of the powers expressly
conferred upon it as trustee under the Trust Agreement and no personal liability or personal responsi-
bility is assumed hereunder by or shall at any time be asserted or enforceable against said financial in-
stitution on account of any representation, warranty, or agrelement hereunder of the Trustee (except
for the obligations of the Trustee to comply with the provisiolm of the proviso to Article 13.3 hereof);
either expressed or implied, all such personal liability, if anly, being expressly waived and released
by the Vendor and by all persons claiming by, through or under the Vendor; provided, however, that the
Vendor or any person claiming by, through or under|the Verlxdor, making claim hereunder, may look
to said Trust Estate for satisfaction of the same. Nothing conitained in this paragraph 23.3 shall limit,
restrict or impair the rights of the Vendor to take}all ach‘ons to enforce the rights and remedies
provided for herein and to bring suit and obtain a Judgment against the Trustee (provided that, ex-
cept as aforesaid, the Trustee in its fiduciary or individual capacity shall not have any personal liabili-
ty on any such judgment and the satisfaction thereof shall b’e limited to the Trust Estate, including
any interest therein of the Trustee or the Owners) or to foreclose the lien and security interest created
by this Agreement or otherwise realize upon the Trust Estate, mcludmg the right to proceed against

the Equipment or the Lessee under the Lease.

The Trustee agrees not to enter into any supplement or amendment of the Trust Agreement
except as provided in Section 801 thereof as in effect on the date of execution and delivery hereof.

ARTICLE 24
LAW GOVERNING

The terms of this Agreement and all rights and obhgatlons hereunder shall be governed by the
laws of the State of Connecticut; provided, however, | that the parties shall be entitled to all rights
conferred by 49 U.S.C. §11303 and Section 86 of the Railway |Act of Canada, such additional rights, if
any, arising out of the filing, recording or deposit hlereof and of any assignment hereof as shall be
conferred by the laws of the several jurisdictions in which this Agreement or any assignment hereof as
shall be filed, recorded or deposited or in which dmll unit of Equipment shall be located, and such
rights, if any, arising out of the marking of Equlpmem;

1

ARTICLE 25
|

EXECUTION

This Agreement may be executed in any number|of counterparts, each of which so executed shall

be deemed to be an original, and such counterparts togethell‘ shall constitute but one and the same
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contract, which shall be sufficiently evidenced by any sueh original counterpart. Although this
Agreement is dated, for convenience, as of the date first set forth above, the actual date or dates of
execution hereof by the parties hereto is or are, respectively, the date or dates stated in the acknow!-
edgments hereto annexed. Each Builder and the Trustee shall be bound hereunder notwithstanding
the failurée of the other Builder to execute and deliver this Agreement or to perform its obligations
hereunder. :

IN WITNESS W HEREOF, the parties -hereto have e*cecuted or caused thls instrument to be
executed all as of the date first above written.

GENERAL MOTORS CORP()RATION
(Electro-Motive Divisgjon), '

[CorPonark

ATTEST:

Assistant Secretary

GENERAL ELECTRIC COMPANY,

[CorroraTE SEAL] ‘
ATTEST: | :
Attesting Secretary
THE CONNECTICUT BANK AND
TRUST COMPANY,
as Trustee as aforesaid,
by
Authorized Officer

[SEAL]
ATTEST:

Authornized Officer
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COUNTY OF COOK,

On this féédé,y ()ngQSO before me personally

élly known, who, being by me duly sworn, says that he 1s a Vi
CORPORATION (Electro-Motive Dwxsxon) that one of the
is the corporate seal of said corporation, that said instrument

STATE OF ILLINOIS, }

appeared P. K. HoGLUND, to me person-
ice President of GENERAL MOTORS
seals affixed to the foregoing instrument
was signed and.sealed on behalf of said

corporation by authority of its Board of Directors, énd he acknowledged. that the execution of the

foregoing instrument was the free act and deed of said corpora\I

o
p
(NOTARIAL Seav)

My Commission expires: .September 18. 1983

.\- ‘\ .,

STATE OF PENNSYLVANIA, .. |
COUNTY OF ERIE, - ‘

On this day of 1980, before me personally
known, who, being by-me duly sworn, says that he is the

of GENERAL ELECTRIC COMP'ANY th

ing instrument is the corporate seal of said corporatlorfl, that s

behalf of said corporation by authority of its Board of Direct

tion of the foregoing instrument was the free act and deed of s

|
|

(NOTARIAL SEAL)
My Commission expires

STATE OF CONNECTICUT,
COUNTY OF HARTFORD,

On this

day of 1980, before me personally

tion. p T )
[ ;/' : ~ 7 .
‘ d]o’taréb;{
N i t
appeared , to me personally

1at one of the seals affixed to the forego-
aid instrument was signed and sealed on
rs and helacknowledged that the execu-

aid corporation.
i

Notary Public

appeared , to me personally

known, who, being by me duly sworn, says that he is an Authorized Officer of THE CONNECTICUT
BANK AND TRUST COMPANY, that one of the seals affixed to the foregoing instrument is the

corporate seal of said corporation and that said instrument was signed' and sealed on behalf of said

corporation by authority of its Board of Directors and he acknowledged that the execution of the

foregoing instrument was the free act and deed of said[corpora!

|

1

(NOTARIAL SEAL)
My Commission expires
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contract, which shall be sufficiently evidenced by any such original counterpart. Although this
Agreement is dated, for convenience, as of the date first set forth above, the actual date or dates of
execution hereof by the parties hereto is or are, respectively, the date or dates stated in the acknowl-
edgments hereto annexed. Each Builder and the Trustee shall bé bound hereunder notwithstanding
the failure of the other Bmlder to execute and delwcr this Agresment or to perform 1ts obligations
hereunder.

IN WITNFSS WHEREOF, the parties hereto have executed or caused this instrument to. be
executed all as of the date first abﬂve written,

GENERAL MOTORS COR P(JRATION
(Electro-Motive Division),

by

Viee President
[CorrPorATE SEAL]

ATTEST: g™
Assisfant Secretary
N fnmfa—f"‘\’ez—‘lf,iﬁi

GENERAL EEECTRI‘C COMPANY,

[CorPoRATE SEAL]

ATTEST: v
Attesting Secretary :
B LOCOMOTIVE MARKETING DEPARTMENT
THE CONNECTICUT BANK AND
TRUST COMPANY,
as Trustee as aforesaid,
by
Authorized Officer

[SeaL]
ATTEST:

Authorized Officer



STATE OF ILLINOIS, } _ ) |
COUNTY OF COOK, :

On this . day of 1980, before me persona
ally known, who, being by me duly sworn, says that he 1s ¢
CORPORATION (Electro-Motive DlVlSlon) that one of tk

ly appeared P. K. HocLunD, to-me person--
a Vice President of GENERAL MOTORS
e seals affixed to the foregoing instrument

is the corporate seal of said corporation, that said 1lnstrument was s1gned and sealed on behalf of said
corporation by authority of its Board of Dxrector(s and hle acknowledged that the execution of the
foregoing instrument was the free act and deed of said corporation.

(NOTARIAL SEAL)
My Commission expires

STATE OF PENNSYLVANIA, s
COUNTY OF ERIE,

Notary Public

On this #¢4 day of Tecember 1980, before me|persona

lly appearedJ.C. ‘Du.\yer to me personally

known, who, being by me duly sworn, says that he 1s the G-eneml Mauager - focomsbive Marketin 51

Bepqrﬁmems *of GENERAL ELECTRIC COMPANY
ing instrument is the corporate seal of said ¢orporation, tha

that one of the seals affixed to the forego-
t said mstrument was signed and sealed on

behalf of said corporanon by authonty\(_)f its Board of Dlrectors and he acknowledged that the execu-

N,
- !

tion of the foregoing mstrument was the free act an{d deed &f said oratlon

(NoTARIAL SEAL) i
My Commission expires

STATE OF CONNECTICUT,
COUNTY OF HARTFORD,

On this day of 1980, before me persona
known, who, being by me duly sworn, says that hejis an Au
BANK AND TRUST COMPANY, that one of the seals

m«f,éJ EA L

-Notary Public

Doris w, Chilcott, Notary Publig ;’
Lawrence Park Twp., Erie Co. , Pa, i

My Commxssuon Expires Noy, 26, 1983

lly appeared , to me personally
thorized Officer of THE CONNECTICUT
affixed to the foregoing instrument is the

corporate seal of said corporation and that said instrument was signed and sealed on behalf of said

corporation by authority of its Board of Directors and B

e acknowledged that the execution of the

foregoing instrument was the free act and deed of said corporation.

{(NotariaL SEaL)
My Commission expires

Notary Public




contract, which shall be sufficiently evidenced by any such original counterpart. Although this
Agreement is dated, for convenience, as of the date first set forth above, the actual date or dates of
execution hereof by the parties hereto is or are, respectively, the date or dates stated in the acknowl-
edgments hereto annexed. Each Builder and the Trustee shall be bound hereunder notwithstanding
the failure of the other Builder to execute and. deliver this Agreement or to perform its obligations
hereunder.

IN WITNESS WHEREOF, the parties hereto have executed or (,auscd thv« instrument to be
executed all as of the date first above written.

GENERAL MOTORS CORPORATION
{Electro-Motive Division), i

by

of

Vice President
[CorpPoRATE SeaL]

ATTEST:
Assistant Secretary

GENERAL ELECTRIC COMPANY,

, by
[CorpoRATE SEAL] :

ATTEST:
Attesting Secretary

THE CONNECTICUT BANK AND
TRUST (“OMPAN),,,me

a8 Trustew’”"" f?(m }%f
x“’/ ‘K Authnrlzc’g Officer
Ve -t | /

[8EaL]
ATTEST: ‘é

Auchoru,ed Oﬁﬁwr




STATE OF ILLINOIS,
COUNTY OF COOK,

} ss
On this day of
ally known, who, being by me duly sworn, says that

1980, before me personally appeared P. K. HocLunD, to me person-
he is a Vice Pre%xdent of GENERAL MOTORS

CORPORATION (Electro-Motive D1v1smn) that one of the seals afﬁwed to the foregoing instrument

is the corporate seal of said corporation, that said in
corporation by authority of its Board of Directors,

(NoTARIAL SEAL)
My Commission expires

STATE OF PENNSYLVANIA,
COUNTY OF ERIE,

On this day of
known, who, being by me duly sworn, says that he i 1s the

of GENERAL ELECTRIC COMPANY

ing instrument, is the corporate seal of said corporat1

behalf of said corporation by authority of its Board

}-

1980, before me personal

strument was s1gned and sealed on behalf of said
and he
foregoing instrument was the free act and deed of said corporation.

acknowledged that the execution of the
l

Notary Public

|
y appeared , to me personally

that one of the seals affixed to the forego-

on, that: sald instrument was signed and sealed on
of Directors and he acknowledged that the execu-

tion of the foregoing instrument was the free act and deed of said corporation.

(NOTARIAL SEAL)
My Commission expires™ .

STATE OF CONNECTICUT,
COUNTY OF HARTFORD,

On thls“,lb'\day of D)\L

| s

1980, before me

persona

Notary Public

[
DONALD E. SMITH

lly appeared , to me personally

known, who, being by me duly sworn, says that he is an Authorized Officer of THE CONNECTICUT

BANK AND TRUST COMPANY, that one of the seals

affixed to the foregoing instrument is the

corporate seal of said corporation and that said in;strumenlr was Qign‘ed and sealed on behalf of said
corporation by duth()l‘”y of 1ts Board of Directors and he acknowledged that the execution of the

-foregoing instrument was the free act and deed of said corporation.

CAROL LEE SHATTUCK

NOTARY PUBLIG
HY COMMISSION EXPLRES MARCH 31, 1985
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(and e
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SCHEDULE I
1234 %
Allocation Schedule of Each
$10,000,000 of Conditional
Sale Indebtedness Payable

Installment ) ) Principal Ending
No. Date Due Debt Service Payment Recovery Principal
(Interim) July 2, 1981 ....... * $ * % $10,000,000.00
1 January 2, 1982, ... 637,500.00** 637,500.00%* - 10,000,000.00
-2 July 2, 1982 ....... 637,500.00***  637,500.00*** © 10,000,000.00
3 January 2,1983. ... 886,079.23 637,500.00 248 579.23  9,751,420.77
4 July 2, 1983 ....... 621,653.07 621,653.07
5 January 2, 1984.... 901,926.15 621,653.07 280,273.08  9,471,147.69
6 July 2, 1984 ....... 603,785.67 603,785.67 . e :
7 January 2, 1985. ... $19,793.57 - 603,785.67 316,007.90  "9,155,139.79
8 July 2, 1985 ...... 583,640.16 583,640.16 o
9 January 2, 1986. ... 939,939.07 583,640.16 356,208.91  8,798,840.88
10 July 2, 1986 ....... 560,926:11 © 560,926.11 - :
11 January 2, 1987.... ~  962,653.13 560,926.11 401,727.02  8,397,113.86
12 July 2, 1987 ....... -~ 535,316.01 535,316.01- 3 -
13 January 2, 1988. ... 088,263.23 535,316.01 452,947.22  7,944,166.64
14 July 2, 1988 ....... 506,440.63 506,440.63 S e
15 January 2, 1989.. .. 1,017,138.62 506,440.63 . 510,697.99  7,433,468.65
16 July 2,1989 ..:...." 473,883.63 47388363 o
17 January 2, 1990.. .. 1,049,695.61 473,883.63 575811.98  6,857,656.67
18 July 2,1890 ....... : 437,175.61 437,175.61 S
19 January 2,1991.... ° '1,405,052.14 437,175.61 967,876.53  5,889,780.14
20 July 2,1991 ....... 375,473.49 375,473.49 - :
21 January 2, 1992. ... 1,283,430.30 375,473.49 907,956.81  4,981,823.33
22 July 2,1992 ....... 317,591.24 317,591.24 - '
23 January 2,1993....  1,080227.27 " 317,591.24 762,636.03  4,219,187.30
24 July 2,1993 ....... 268,973.19 268,973.19
25 January 2,1994. .. 1,012,692.56 268,973.19 743,719.37  3,475467.93
26 July 2,1994 ....... © 921 561.08 221,561.08 ‘ '
27 January 2, 1995. ... 938,374.63 221,561.08 716,813.55  2,758,654.38
28 July 2,1995 ....... 175,864.22 175,864.22 . :
29  January 2, 1996. ... 935,457 .65 17586422 . 750,508.43  1,999,060.95
30 July 2,1996 ...... . 127,440.14 127,440.14 o
31 January 2, 1897. ... | 863,125.11 127,440.14 735,684.97 1,263,375.98
32 July 2,1997 ....... %0,540.22 80,540.22 ,
33 January 2,1998....  1,343,916.20 80,540.22 1,263,375.98 S W
’ $10,000,000.00

Iuterest

$23,693,028.94

$13,693,028.94

*Interest only shall be payable to the extent accrued on this date.
**These amounts will be lower in respect of any CSA Indebtedness created after July 2, 1981,
***These amounts will be lower in respect of any CSA Indebtedness created after. January 2, 1982,
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Item 1:

[tem 2:

Ttem 3:

ANNEX A
to
! Conditional Sale Agreement

General Motors Corporation (Electro-Motive Divisi’on) a Delaware corporation, having an
address at La Grange, Illinois 60525 (“EMD”). General Electric Company, a New York

- corporation, having an address at.2901 Easlt Lake
(EMD and GE hereinafter being collectively/called *

The Schedule A Equipment shall be settled flor in no

Road, Erre Pennsylvama 16531 (“GE™)
Bu1lders”)

more than 4 Groups. Unless the parties

otherwise agree or the Lessee ntherwise elects, the first Group|shall be settled for on March

3, 1981; the second Group on April 15, 1981 the
fourth Group on June 30, 1981.

third. Group on May 28, 1981; and the

The:Schiedule B Equipment shall be settled for in lone Group for each Bullder on or after
J uly 1, 1981, aid on or before J anuary 15, ]982 unless the’ partles otherwise agree.

(a) EMD warrants that the Equipment mslmufactured by it hereunder is of the kind and

Article 2 of the Conditional Sale Agreem'enr to

“Agreement”) and is suitable for the ordinary purp
and warrants each unit of such Equipment to

workmanship which may develop under norinal use
of delivery of such unit or before such unit has been
shall first occur. EMD agrees to correct such defe
EMD’s satisfaction to be defective, by repair or
correction shall constitute fulfillment of EMD’s obli
this warranty. ;

"~ EMD warrants specialties not of its own specificati

suppliers of such specialties warrant such items to E
|

EMD further agrees that neither the inspecltion as
nor any examination, nor the acceptance of jany uni
Article 3 shall be deemed a waiver or modification of

(b) GE warrants that each unit of Equipment mal
from defects in material, workmanship and title und
the kind and quality designated or descrlbec[i in the

- quality described in, or will be built in accordance with, the Specifications referred to in

|whlch thls Annex A is attached (this

oses for which such Equipment is used
be free from defects in material and
and service within two years from date
operated 250,000 miles, whichever event
cts, which examination shall disclose to
replacement F.O.B. factory and such
gation with respect to such defect under

On or desig'n to the same extent that the
MD. '

provided in Article 3 of this Agreement,

ts of the Equipment as provided in said

any rights under this Item 3.

nufactured by it hereunder will be free
er normal use and service, and will be of
Specrﬁcatlons referred to in Article 2 of

this Agreement. The foregoing warranty is excluswe and in lieu of all other warranties,
whether written, oral, implied or statutory (except as to tltle) NO WARRANTY OF
MERCHANTABILITY OR OF FITNESS FOR PURPOSE SHALL APPLY. If it

appears within two (2) years from the dateof ship

ment by GE, or within 250,000 miles of

operation, whichever event shall first occur, [that the Equipment delivered by GE under this

Agreement does not meet the warranties specified
notifies GE promptly, GE, after verification as to

above, and the Trustee or the Lessee
condition  and usage, shall correct any

defect including nonconformance with the Spemﬁcamons at its option, either by repairing
any defective part or parts made available to GE, or by making available at GE’s plant or

warehouse, a repaired or replacement part. { If requ

ested by GE, the Trustee or the Lessee

will ship the defective part or parts, with shipping charges prepaid, to the plant or

warehouse designated by GE. The'foregoiné shall ¢
and the Lessee and the sole liability of GE
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The liability of GE to the Trustee and the Lessee (except as to title) arising out of the
supplying of any unit of Equipment hereunder, or its use, whether on warranty, contract or
negligence, shall not in any case exceed the cost of correcting defects in the Equipment as
herein provided, and upon the expiration of the warranty period specified above, all such
liability shall terminate. GE shall have no hablhty for any unit of Equxpment or part

~ thereof which becomes defective by, reason of improper storage or application, misuse,

negligence, accident or improper operation, maintenance, repairs or alterations on the part of
the Trustee or the Lessee, or any third party other than GE. In no event, whether as a
result of breach of contract, warranty, tort (including negligence) or otherwise, shall GE or
its suppliers be liable for any special, consequential, incidental or penal damages including,
but not limited to, loss of profits or revenues, loss of the use of the qupment or ‘any
associated equipment, damage to the.associated equipment, cost of capital, cost of substitute
products, facilities, services or replacements, downtime costs, or claims_of customer% of the
Trustee, the Ownerq or the Lessee for such damages.

It is understood that GE has the rlght to make any ohanges in design and add 1mpr0vements
to equipment at any, time ‘without incurring any obligations to install, dt GE'’s expense, the
same on other equipment sold by GE. ~

THERE ARE NO WARRANTIES WITH RESPECT TO MATERIAL AND WORK-

MANSHIP, EXPRESSED OR IMPLIED, MADE BY THE BUILDERS EXCEPT THE
WARRANTIES SET OUT ABOVE.

Ttem 4:

(a) EMD shall defend any suit or proceeding hrought agamst the T rustet, the Lesbee and/or
each assignee of EMD's rights under this Agreement so far as the same is based on a claim
that the Equipment of EMI)Ys specification, or any part thereof, furnished under this
Agreement constitutes an infringement of any patent, if notified promptly in writing -and
given authority, information and assistance (4t EMD’s expense) for the defense of same, and
EMD shall pay all damages and costs awarded therein against the Trustee, the Lessee
and/or any such assignee.

In case any unit of such Equipment, or any part thereof, is in such suit held to constitute in-
fringement and the use of such unit or part is enjoined, EMD shall at its option and at its
own expense either procure for the Trustee, the Lessee and any such assignes the right to
continue using such unit or part, or replace the same with noninfringing equipment subject
to this Agreement, or modify it so it becomes noninfringing, or remove such unit and refund
the Purchase Price and the transportation and installation costs thereof. If the Purchase

Price is so refunded, such refund shall be made to the assignee of EMD's rights under this -

Agreement if this Agreement has been so assigned, which refund to the extent of the unpaid
CSA Indebtedness, shall be applied in like manner as payments in respect of Casualty
Occurrences under Article 7 of this Agreement and, as long as no event of default or event
which with the lapse of time and/or demand could constitute an event of default under this
Agreement shall have occurred d,ﬂd be continuing, the balance shall be paid by such assignee
to the Trustee.

EMD will assume no liability for patent infringement by reason of purchase, manufacture,
sale or use of deviees not included in and covered by its specification.

(b) Except in cases of designs specified by the Trustee and/or the Lessee and not developed

or purported to be developed by GE, and articles and materials specified by the Trustee

and/or Lessee and not manufactured by GE, GE warrants for itself that Equipment
furnished hereunder, and any part thereof, shall be delivered free of any rightful claim of
any third party for infringement of any United States patent. If notified promptly in
writing and given authority, information and assistance, GE shall defend, or may settle, at
its expense, any suit or proceeding against the Trustee, the Assignee or Lessee so far as
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the Equipment or any part thereof.

Item 5:

based on a claimed infringement which would result in a breach of this warranty and GE
shall pay all damages and costs awarded therein against the| Trustee, the Assignee or the
Lessee due to such breach. In case any [Equipment or part thereof is in such suit or
proceeding found to constituté such an infringement and the use of such Equipment or part
thereof is enjoined, GE shall, at'its expense and option, eltheir procure for the Trustee, the
Assignee and the Lessee the right to contmue using said Equlpment or part thereof, or
replace same within six months of such 1nJunct10n with non-infringing Equipment or part
thereof acceptable to the Trustee, the Assignee or the Lessee or modify same so it becomes
non-infringing, or remove the Equipment or part théreof and refund the Purchase Price (less
reasonable depreciation for any period of use) and 1a,ny transportation costs separately paid
by the Trustee, the Assignee or the Lessee, but in each‘ case without impairing the
operational capability of such Equipment. The precedmg shall not apply to the use of any
Equipment or part thereof furnished hereunder in (lzonjunctlon with any other product in a

- combination not furnished by GE as a part of this t‘ransactlon As to any such combination,

GE assumes no liability whatsoever for patent 1nfr1|ngement and the Trustee and the Lessee
will hold GE harmless against any infringement claims arising therefrom. GE will give
notice to the Trustee and the Lessee of any |claim known to GE from which liability may be
charged against the Trustee or the Lessee hereunder and the Trustee and the Lessee will
give notice to GE of any claim known to them from which hablllty may be charged against

GE hereunder.

The foregoing states the entire liability of each of the Buildeirs for patent infringement by

The Maximum Purchase Price referred to in Artlcle 4 of the Conditional Sale Agreement to
which this Annex A is attached is $42,796,000.00 plus 100/66 |66569532ths of the amount, if
any, by which the Investors’ commitments are increased pursuant to Paragraph 2 of the
Participation Agreement.
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ANNEX B
to

Conditional Sale Agreement

Lessee’s Esti- " Esti-
Road mated* mated Estimated
Builder’s Numbers Unit Total Time and
Specifi- Builder's {Both Base Base Place of
Type Builder cations Plant Quantity Inclusive) Price Price Delivery
2,300 h.p. Model EMD 8087 La Grange, 40 BN 2700~ $732,400  $29,296,000 March through
GP-39-2 diesel- Hinois 2739 May 1981, at
electric Fridley, Minnesota
locomotive
3,000 h.p. Model GE 3390G Erie, 15 BN 5127- £600,000 13,500,000 March through
30-7 diesel- Pennsyl- 5141 . June 1981, F.0.B.
electric vania Builder's plant at
locomotive ) Erie, Pennsylvania
55 $42,796,000

*The Estimated Unit Base Price includes prepaid freight to Fridley, Minnesota.
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ANNEX C
to
Conditional Sale Agreement

[CS&M Ref. 1160-044]

LEASE OF RAILROAD EQUIPMENT
Dated as of October 1, 1980
BETWEEN

BURLINGTON NORTHERN INC.,

as Lessee,
AND

THE CONNECTICUT BANK AND TRUST COMPANY,
not in its individual capacity but solely
- as Trustee under a Trust Agreement dated as of
the date hereof,
" as Lessor.

The rights and tnterests of the Lessor under this Lease are subject to a security interest in favor of
Mercantile-Safe Deposit and Trust Company, as Agent for certain Instilutional Investors. The original of this
Lease 15 held by savd Agent.
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LEASE OF RAILROAD EQUIPMENT dated as of October 1, 1980, between BURLINGTON
NORTHERN INC,, a Delaware corporation (“Lessee”), and THE CONNECTICUT BANK AND
TRUST COMPANY, a Connecticut banking corporation, not in its individual capacity but solely as
Trustee (“Lessor”) under a Trust Agreement dated as of the date hereof (*Trust Agreement”) with
the parties named in Appendix II to the Participation Agreement hereinafter -mentioned (severally
“Owner” and collectively “Owners”). : » : »

WHEREAS the Lessor is entering into a Conditional Sale Agreement dated as of the date hereof
("CSA") with General Motors Corporation (Electro-Motive Division) and General Electric Company
{severally “Builder” and collectively “Builders”) wherein the Builders have agreed to manufacture,
sell and deliver to the Lessor the units of railroad equipment described in Appendix A hereto;

WHEREAS each Builder is assigning its interests in the CSA pursuant to an Agreement and As-
signment dated the date hereof (“CSA Assignment™) to Mercantile-Safe Deposit and Trust Company,
acting as agent for certain investors under a Participation Agreement dated as of the date hereof
(“Participation Agreement”) among said agent, the Lessee, the Lessor, the Owners and the investors
named in Appendix I thereto (*Investors”) (said agent as so actmg, togcther with its successors and
assigns, called’ “Vendor”), ‘

WHEREAS the Lessee desires to lease such number of units of the railroad equipment as are
delivered and accepted and settled for under the CSA (“Umts") at the rentals and for the terms and
upon the conditions hereinafter provided; :

WHEREAS the Lessor will assign certain of its rights under this Lease for security to the Vendor
pursuant to an Assignment of Lease and Agreement (‘Lease Assignment”’) dated as of the date hereof
and the Lessee will acknowledge and consent thereto pursuant to the Consent and Agreement (“Con-
sent”) in the form attached to the Lease Assignment;

WHEREAS the Lessee will agree to indemnify each Owner pursuant to an Indemnity Agreement
dated as of the date hereof (“Indemnity Agreement”) between the Lessee and the Owners, against cer-
tain losses, liabilities or expenses iricurred or suffered by the Owners ’

NOW, THEREFORE, in conbxderauon of the premises and of the rentals to be pald and the
covenants heremafter mentioned to be kept and performed by the Lessee, the Lessor hereby leases the
Units to the Lessee upon the following terms and conditions:

§1. NET LEASE

This Lease is a net lease. The Lessee’s obligation to pay all rentals and other amounts hbreunder
shall be absolute and unconditional and, except as herein speclhcally provided, the Lessee shall not be
entitled to any abatement of rent, reductlon thereof, recoupment or setoff against rent or such other
amounts, including, but not limited to, abatements, reductions, recoupments or setoffs due or alleged
to be due by reason of any past, present or future claims of the Lessee against the Lessor or the
Owners under this Lease or the CSA including the Lessee’s rights by subrogation thereunder to the
Builders or the Vendor or otherwise (except as provided in §3:1(5) hereof); nor, except as otherwise ex-
pressly provided herein, shall this Lease terminate, or the respective obligations of the Lessor or the
Lessee be otherwise affected, by reason of any defect in or damage to or loss of .possession or less of
use or destruction of all or any of the Units from whatsoever cause, any liens, encumbrances or rights
of others with respect to any of the Units, the prohibition of or other restriction against the Lessee’s
use of all or any of the Units, the interference with such use by any person or entity, the invalidity or
unenforceability or lack of due authorization of this Lease, any insolvency of or any bankruptey,
reorganization or similar proceeding against the Lessee, or for any other cause whether similar or
dissimilar to the foregoing, any present or future law to the contrary notwithstanding, it being the
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intention of the parties hereto that the rents and other amounts payable by the Lessée hereunder shall
continue to be payable in all events in the manner and at the times herein provided unless the
obligation to pay the same shall be terminated purs(uant to [the express provisions of this Lease. To
the extent permitted by applicable law, the Lessee he'reby waives any and .all rights which it may now
have or which at any time hereafter may be conferred upon|it, by statute or otherwise, to terminate,
cancel, quit or surrender the lease of any of the Units except in acco!rdance with the express terms
hereof. Each rental or other payment made by the Lessee hereunder shall be final, and the Lessee
shall not seek to recover all or any part of such ‘p’aym’ent from the Lessor (except as provided in
§3.1(5) hereof), the Owners or the Vendorx for any reason whatsoever. :

1
'

§2. DELIVERY .

2.1.: Delivery and Acceptance of Units. The Lessor hereby appoints the Lessee its agent for inspec-
tion and acceptance of the Units pursuant to the CSA Each delivery, of a Unit to the Lessor under
the CSA shall be deemed to be a delivery hereunder to the| Lessee atlthe point or points within the
United States of America at which such Unit is so dehverei to the Lessor. Upon such. delivery, the
Lessee will cause an employee of the Lessee to mspéct the slame and Ilf such Unit is found to be ac-
ceptable, to accept delivery of such Unit on behalf of the Les!sor under the CSA and. on'behalf of itself
hereunder and execute and deliver to the Lessor a |certificate of acceptance (“‘Certificate of Accept-
ance”) in accordance with the provisions of Article 3 of the CSA, stating that such Unit has been
inspected and accepted on behalf of the Lessee and |the Lessor .on the‘date of such Certificate of "Ac-
ceptance and is marked in accordance with §5.1 hereof, wher}eupon such Unit shall be deemed to have
been delivered to and accepted by the Lessee and shall be subject ther!eafter to all the terms and con-

ditions of this Lease : ' |
|

2.2. Designation of Units. All Units which are delixrered and accépted hereunder on or prror to

June 30, 1981, shall be designated ‘“Schedule A Uniés”; and
cepted hereunder after June 30, 1981, and on or prior to

all Units x:vhlch may be delivered and ac-
December 31, 1981, shall be designated

“Schedule B Units”. If there are in fact any. Schedule B Units, the Lessor and the Lessee shall enter

into a supplement hereto. promptly after final settlement

for all Umts (1) setting forth the road

numbers of the Units which are designated Schedule/ A and Schedule B Units and (i1) setting forth the

actual rentals and Casualty Values for the Schedule B Uni
hereof. : :

§3. REI\fTALS
3.1. Amount and Date of Payment. (1) As rental for each

ts determined as provided in §3 and §7.6

Schedule 1;t Unit subject to this Lease, the

Lessee agrees to pay the Lessor 16 consecutive annual payments payable, in arrears, on January 2 in

each year, commencing January-2, 1983, to and ulncludmg
payments shall each be in an amount equal to the basic lease
the applicable payment date multiplied by the Pu{rchase I
CSA) of each Schedule A Unit.

January 2, 1998. The 16 annual rental
> rate set forth in Appendlx B-1 hereto for
Price (as deﬁned in paragraph 4.1 of the

(2) ‘As rental for each Schedule B Unit subject [to this Lease, the Lessee agrees to pay the Lessor

16 consecutive annual payments payable, in arrears,
2, 1983, to and including January 2, 1998. The 16 annual

on January 2-in each year, commencing January

rental payments shall each be in a sum

equal to the amount as shall, in the reasonable opinion of each Owner, cause such Owner’s after-tax

economic and accounting yields and cash flows (cémputed

on the same assumptions, including tax

rates, as were utilized by such Owner in originally evaluati ng this transaction) to equal the after-tax

economic and accounting yields and cash flows (sufch yield

s-and cash flows being hereinafter called
such Owner if such Schedule B Unit had

“Net Economic Return”) that would have been rea{lized by 1

been delivered and accepted on or prior to June 30, 1981. [Promptly iafter the last Closing Date for
Schedule B Units, the Lessor shall provide to the Lessee and the Vendor a schedule of such rentals as
determined by the Owners. .
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{3) The basic lease rates set forth in Appendix B-1 hereto have been caleulated on the assumption
that the Units will have been settled for on the dates and in the amounts as follows:

Assumed : Assumed
Seitlement Date Settlement Amount )
March 38,1981 ........... e o eeieiae. $14,586,000
April 15,1081 .. ..o e e 10,924,000
May 28, 1081 ...ttt i i i 10,024,000
June 30, 1981 ....... B e 7,262,000

h ' $42,796,000

If for any reason any Utiits are settled for other than on the Assumed Settlement Dates and in the
Assumed Settlement Amounts set forth above, then such basic lease rates {(and the related Casualty
Values set forth in Appendix C hereto) payable by the Lessee hereunder in respect of the Units from
and after January 2, 1983 shall be increased or decreased, as the case may be, by such amount as
shall, in the reasonable opinion of the Owners, cause the Owners’ Net Economic Return to equal the
Net Economic Return that would have been realized by the Owners if all Units had been settled for
on the Assumed Settlement Dates in the Assumed Settlement Amounts. Such basic lease rates have
also been calculated on the assumptions that (i) there will not be any fees and expenses payable to the
Agent hy the Trustee pursuant to the last sentence of the first paragraph of Paragraph 9 of the
Participation Agreement, (i) there will not be any Investment Deficiency payable by the Trustee to
the Agent pursuant to the third paragraph of Paragraph 2 of the Participation Agreement, (iii) there
will not be any interest payable on the Surplus Deposit pursuant to the last paragraph of Paragraph 9
of the Participation Agreement, (iv) the amount of acerued interest payable to the Investors on July
2, 1981, will not exceed 1.59954631% of the aggregate Purchase Price of the Units and (v) the amount
of the fees and expenses payable pursuant to Paragraph 12 of the Participation Agreement will be
$190,694. If for any reason these assumptions prove to be incorrect, then such basic lease rates (and
the related Casualty Values set forth in Appendix C hereto) payable by the Lessee hereunder in
respect of the Units from and after January 2, 1883, shall be increased or decreased, as the case may
be, by such amount as shall, in the reasonable opinion of the Owners, cause the Owners’ Net Economic
Return to at least equal the Net Economic Return that would have been realized by the Owners if
such assumptions had proved to be correct. The Lessor shall provide a schedule of such rentals and
Casualty Values to the Lessee and the Vendor promptly after the facts have been determined and the
calculations have been made. ' ' '

(4) In the event that any dispute should arise as to the calculation of such ventals under §3.1(2)
or (3) (or the related Casualty Values), the Lessee agrees, pending resolution of such dispute, to pay
on account of such rentals {or such Casualty Valuses), on the dates due hereunder, amounts at least
equal to the principal and/or interest payable on each such date under paragraphs 4.3(b), 4.4 and 7.2
of the CSA, but no such payment shall, as between the Lessor and the Lessee, prejudice the right of
the Lessor to receive from the Lessee any amount in addition thereto, due and payable hereunder. - -

(5) If and to the extent that the Vendor shall not, pursuant to Paragraph 15 of the Participation
Agreement, receive the funds due thereunder on July 2, 1981, January 2, 1982, and on each July 2
thereafter to and including July 2, 1997, the Lessee agrees to pay to the Lessor as additional rental for
each Schedule A Unit and Schedule B Unit subject to this Lease, on each such date an amount equal
to the applicable basic lease rate therefor set forth in Appendix B-2 hereto for such date multiplied by
the Purchase Price of each such Unit, and the Lessee shall be entitled to an offset against subsequent
rental payments due hereunder during the original term and any extended term of this Lease (to the
extent such payments are not required to discharge the principal and interest on the CSA
Indebtedness) of an amount equal to the.amount so paid by the Lessee plus interest thereon from the
date of payment by the Lessee to the date of offset at the rate of 13%% per annum.
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(6) Anything in the foregoing provisions of this §3 1to the contrary notwithstanding, it is agreed
that the aggregate of the rentals payable pursuant to this §31 on each rental payment date, when
added to the amount theretofore paid by the Owners i m respect of such date pursuant to Paragraph 15
of the Participation Agreement, shall in no event be less tharll the prmélpal and interest payment due

on each such date pursuant to paragraphs 4.3(b) and 4 4of the CSA.

3.2. Payments on Nonbusiness Days. If any of the rental payment dates referred to in §3.1 is not a
business day the rental payment otherwise payable on such date shall be payable on the next business
day, and no interest shall be payable thereon for the perlod from and after the scheduled date for
payment thereof to such next business day. The tem‘l “business day” as used herein means a calendar
day, excluding Saturdays, Sundays and any other day on v&hlch banklmg institutions in New York,

New York, Hartford, Connecticut or Baltimore, Maryland are authomzed or obligated to remain closed.

3.3. Instructions To Pay Vendor and Lessor. 1If the,» Lease Assignment is executed and delivered, un-
til the Vendor shall have advised the Lessee in writing that| all sums due from the Lessor under the
CSA have been fully satisfied and discharged, the Lessor 1rrevocably instructs the Lessee to make all
Payments (as defined in the Lease Assignment) to the Vendor for the account of the Lessor, in care of the
Vendor, with instructions to the Vendor (a) first to apply such payments to satisfy the obligations of
the Lessor under the CSA known to the Vendor to be due and payable on the date such payments are
due and payable hereunder and (b) second, so long as no ev{ent of default under the CSA shall have
occurred and be continuing, to pay any balance prom[ptly to tl;he Lessor for to the order of the Lessor in
immediately available funds at such place as the Lessor shall specify in writing. If the Lease Assign-
ment is not executed and delivered, or if the Lessee shall ha\’/e been adyvised by the Vendor in writing
that all sums due from the Lessor under the CSA have been fully dlscharged and satisfied, the install-
ments of rental due hereunder and any Casualty Payments thereafter due pursuant to §7 hereof shall
be made to the Lessor in immediately available funds in the manner provided in §3.4 hereof.

3.4. Payment in Immediately Available Funds. T}}e Lessee agrees to make each payment provided
for herein as contemplated by §3.1 in 1mmed1ately avallable funds at or prxor to 11:00 a.m. in the city
where such payment is to be made.

§4. TERM OF LEASE

4.1. Beginning and Termination; Survival. The term of this Lease 'as to each Unit shall begin on
the date of delivery of such Unit under the CSA and; subject to the provisions of §§7, 13 and 16 here-
of, shall terminate on the date on which the final paylment of|rent in respect thereof is due pursuant to
§3.1 hereof. The obligations of the Lessee hereunder (including, but not limited to, the obligations
under §§6, 7, 10, 11, 12, 14, 17 and 19 hereof) shall su}jvive the expiration of the term of this Lease.

4.2. Rights and Obligations of Lessee Subject to CSA. Notwithstanding anything to the contrary con-
tained herein, all rights and obligations of the Lesstee under this Lease and in and to the Units are
subject to the rights of the Vendor under the CSA. If an event of default should occur under the CSA,
the Vendor may terminate this Lease without aﬁ‘ectu{lg the indemnities,which by the provisions of this
Lease survive the termination of its term (or rescindjits termination), all as provided therein; provided,
however, that so long as (1) no Event of Default exists hereur‘nder (i) the Lessee 1s complying with the
provisions of the Consent and (ii1) the Vendor is entitled tlo apply the Payments as defined in the
Lease Assignment in accordance with the Lease Assignment, this Lease may not be terminated and

the Lessee shall be entitled to the rights of possession, use and assignment provided under §15 hereof..

~ §5. IDENTIFICATION M
5.1. Identifying Numbers, Legend; Changes. The Lessee W

ARKS |

ill cause each Unit to be kept numbered

with the road number set forth in Appendix A hereto or in the case of any Unit not there listed such

road number as shall be set forth in any amendment or su

pplement 'hereto extending this Lease to

cover such Unit, and will keep and maintain, plalinly, distinctly, permanently and conspicuously

marked on each side of each Unit, in letters not less than c
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SUBJECT TO A SECURITY AGREEMENT FILED WITH THE INTERS’IAPE Commerce Commission”, or other appro-
priate words designated by the Lessor, with appropriate changes thereof and addltmns thereto as
from time to time may be required by law in order to protect the Lessor's and Vendor’s title to
and property in such Unit and the rights of the Lessor under this Lease and of the rights of the
Vendor under the CSA. The Lessee will not place any such Unit in operation or exercise any control
or dominion over the same until such words shall have been so marked on both sides thereof and will
replace promptly any such words which may be removed, obliterated, defaced or destroyed. The
Lessee will not change the road number of any Unit unless and until (i) a statement of new number or
numbers to be substituted therefor shall have been filed with the Vendor and the Lessor and filed,
recorded and deposited by the Lessee in all public offices where this Lease and the CSA shall have
been filed, recorded and deposited and (i1) the Lessee shall have furnished the Vendor and the Lessor
an opinion of counsel to the effect that such statement has been so filed, recorded and deposited, such
filing, recordation and deposit will protect the Vendor's and the Lessor’s interests in such Units and no
filing, recording, deposit or giving of notice with or to any other F ederal, state or local government or
agency thereof is necessary to protect the interests of the Vendor and the Lessor in such Units.

5.2. Insignia of Lessee. 'The Units may be lettered with the names or initials or other i 1ns1gma eus-
tomarily used by the Lessee or its a,fﬁlxates, but the Lessee will not allow the name of any other per-
son, association or corporation to be placed on any Unit as a designation that might be interpreted as
a claim of ownership. ‘

§6. TAXES -

6.1. Indemnification for Nonincome Taxes. Whether or not any of the transactions contemplated
hereby are consummated, the Lessee agrees to pay, and to indemnify and hold the Lessor (both in its
individual and fiduciary capacities), the Vendor and each Investor harmless from, all taxes, assess-
ments, fees and charges of any nature whatsoever, together with any penalties, fines, additions to tax
or interest thereon, howsoever imposed, whether levied or imposed upon the Lessor, the Vendor, the
Lessee, the trust estate created by the Trust Agreement or otherwise, by any Federal, state or local
govemment or governmental subdivision in the United States or by any forelgn country or subdivi-
sion thereof, upon or with respect to, any Unit or any part thereof; the purchase, ownership, delivery,
leasing, possession, use, operation, transfer of title, return or other dlsp()bltl()n thereof; the indebted-
ness with respect thereto; the rentals, receipts or earnings arising therefrom; or this Lease, the Trust
Agreement, the Participation Agreement, the CSA, the CSA Asmgnment the Lease Assignment, any
payment made pursuant to any such agreement, or the property, the income or other proceeds
received with respect to property held in trust by the Lessor under the Trust Agreement (all such
taxes, assessments, fees, charges, penalties, fines, additions to tax and interest imposed as aforesaid be-
ing hereinafter called “Taxes’); excluding, however: (i) Taxes of the United States or of any state or
political subdivision thereof and (if and to the extent that any person indemnified hereunder is enti-
tled to a credit therefor against its United States Federal income taxes or is indemnified by the Lessee
pursuant to the Indemnity Agreement) of any foreign country or subdivision thereof, imposed on or
measured solely by the net income or excess profits of the Lessor (in its individual capacity), the
Owners or the Vendor or franchise taxes to the extent measured by gross receipts or net income based
on gross receipts of the Lessor or the Vendor, or gross receipts taxes other than gross receipts taxes in
the nature of sales or use taxes, and other than Taxes arising out of or imposed in respect of the
receipt of indemnification payments pursuant to this Lease, provided that Taxes of any foreign
country or subdivision thereof incurred as a result of the indemnified party being taxed by such for-
eign country or subdivision on its worldwide income without regard to the transactions contemplated
by this Lease shall be excluded in all cases, whether or not the inderanified party is entitled to a credit
against its United States Federal income taxes; (il) any Taxes imposed as a direct result of a volun-
tary transfer or other voluntary disposition by an Ownerf or any transfer or disposition by such Owner
resulting from bankruptcy or other proceedings for the relief of debtors in which such Owner is the
debtor, whether voluntary or involuntary, of any interest in any Unit or interest in rentals under this
Lease; (iii) any Taxes imposed on or measured by any fees or compensation received by the Lessor or
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the Vendor; and (iv) Taxes which are imposed on or measured solely by the net income of the Lessor
or the Vendor if and to the extent that-such Taxes are in- sublstltutlon for or reduce the Taxes payable
by any other person which the Lessee has not agree‘d to pay or mdemnlfy against pursuant to this
§6.1; provided, however; that the Lessee shall not be requnred to pay any Taxes durmg the perlod it may
be contesting the same in the manner provided in §6. 2 hereof!” The Lessee further agrees to pay or or
before the time or'times prescribed by law ‘any tax imposed on or measured solely by the net income
of the Lessee under the laws of the United States or of any state or political subdivision thereof, or of
any foreign country or subdivision thereof which, if| unpaid] might result in a lien or 'other ericum-
brance upon any Unit; provided, however, that the Lessee shallnot be required to pay any such tax dur-
ing the period it may be contesting the same in good faith- by appropriate proceedings if in the opinion
of the Lessor and the Vendor such contest or the nonpayment of such tax would not adversely aﬁ’ect
the title, property or rights of the Lessor hereunder- 01[ of the Vendor under the CSA.-

6.2 Claims; Contests; Refunds. 1f claim is made agalnst Lhe Lessor. or the Vendor for any Taxes
indemnified against under this §6, such party shall pronllptly notlfy the Lessee. If reasonably
requested by the Lessee in writing, the Lessor or the Vendor as the case may be, shall, upon receipt of
any indemnity satisfactory to it for all its reasonable charges forits services rendered in connection
therewith and for all costs, expenses, losses, legal and accountants fees and disbursements, penalties,

fines, additions to tax and interest, and at the expensle of the Lessee contest in good faith the validity,

applicability or amount of such Taxes by (a) remstmg payment thereof if possible, (b) not paying the

same except under protest, if protest is necessary and proper; or (c) if payment is made, using reason-
able efforts to obtain a refund thereof in appropriate administrative or judicial proceedings, or both.
The Lessee may also contest, at its own expense, the vahdrty, apphcablhty or amount of such Taxes
in the name of the Lessor or the Vendor; provided that no proceeding or actions relating to such con-
test shall be commenced (nor shall any pleading, motlon brief or other paper be submitted or filed in
the name of the Lessor or the Vendor in any such proceedmg or actlon) if in the opinion of the Lessor
or the Vendor such contest or the nonpayment of ‘the Taxes would adv]ersely affect the title, property
or rights of the Lessor hereunder or of the Vendor| under the CSA. The Lessee agrees to give the
Lessor and the Vendor reasonable notice of such contest prlor to the commencement thereof “If the
Lessor or the Vendor shall obtain a refund of all or etmy part of such Taxes préviously reimbursed by
the Lessee in connection with any such contest or an{amount répresenting interest thereon, the Lessor
or the Vendor, as the case may be, shall pay the Lessee the amount of such refund or interest net of
expenses; provided, however, that no Event of Default and no|event Whl!(:h with notice or lapse of time
or both would constitute an Event of Default shall have occurred and b‘e continuing.

- 6.3. Reports or Returns. In case any report or return is required to be made with respect to any
obligation of the Lessee under or arising out of this §6 (exce;l)t obllgatlons resulting from the last sen-
tence of §6.1), the Lessee will, where permitted to dg so under apphcable rules and regulations, make
and timely file such reports and returns in such manner as to show the interest of the Lessor and the
Vendor in the Units as shall be satisfactory to the Lessor anld the. Vendor or, where not. so permitted,
will notify the Lessor, the Vendor and the Owners of such requirement and will prepare and deliver
such reports to the Lessor and the Vendor within a reasonable time prior to the time such reports are
to be filed. All costs and expenses (including legal and accountants’ feeIs) of preparing any such return

or report shall be borne by the Lessee.

6.4. Survival. All the obligations-of the Lessee under this §6 shall isurvive and continue, but only

with respect to periods included in the term of this Lease, notwrthstandmg payment in full of all amounts

-due under the CSA or the termination of this Lease{ Payments due. from the Lessee to the Lessor or
the Vendor under this §6 shall be made dlrectly to the party mdemmﬁed :

§7. PAYMENT FOR CASUALTY OCCURRENCES |INSURANCE

7.1. Definitions of Casualty Occurrence; Payments. In thé event that eny, Unit of Equipmentshall be
or become worn out, lost, stolen, destroyed, or, in the opinion of thé Lessee, irreparably damaged,
from any cause whatsoever during the term of thisf Lease or any renewal term hereof or until such

: i
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Unit is returned pursuant to §14 or §17 hereof, or the Purchase Price of any Unit shall have been
refunded by the Builder of such Unit pursuant to the terms of its patent indemnity therefor or any
Unit shall be taken or requisitioned by condemnation or otherwise by the United States Government
for a.stated period which shall exceed the then remaining term of this Lease or by any other govern- .
mental entity resulting in loss of possession by the Lessee for a period of 80 consecutive days during
the term of this Lease or during any renewal term hereof (“Casualty Occurrence”), the Lessee shall
promptly and fully notify the Lessor and the Vendor with respect thereto. On the next succeeding
first day of a month occurring at least ten days after such notice from the Lessee has been received or,
at the option of the Lessee, on the next succeeding January 2 or July 2 (each such date being
hereinafter called a “Casualty Payment Date”), the Lessee shall pay to the Lessor a sum equal to the
Casualty Value (as hereinafter defined) of any such Unit as of such C asualty Payment Date, plus in
the case of any Casualty Payment Date coinciding with January 2 or July 2, the rental, if any, in
respect of such Unit payable by the Lessee as of such date; provided, however, that in the event of a
Casualty Occurrence during the period any Unit is required to be returned pursuant to §14 or §17
hereof and the 10 days prior thereto, the Lessee shall make such payment of the Casualty Value, and
any earnings or rentals accrued pursuant to §14 or §17 hereof, to the Lessor on a date 30.days after
such -Casualty Occurrence. Upon the making of such payment by the Lessee in respect of any Unit,
the rental for such Unit shall cease to accrue, the term of this Lease as to such Unit shall terminate
and (except in the case of the loss, theft, complete destruction or return to the Builder of such Unit)
the Lessor shall be entitled to recover possession of such Unit. ‘

In addition to the oceurrences constituting a Casualty Occurrence under the preceding paragraph,
if any Unit shall have been taken or requisitioned by the United States Government or any other
governmental entity and such taking or requisition shall not theretofore constitute a Casualty Oceur-
rence as aforesaid, such taking or requisition shall be deemed a Casualty Oceurrence if the same shall
be continuing at the end of the original or any ‘renewal term of this Lease, in which event the Lessee
shall promptly and fully notify the Lessor with respect thereto and pay the Lessor an amount equal to
the Casualty Value of such Unit as of the end of such term. Following such payment, the Lessev shall
be entitled to receive condemnation payments in respect of such Unit up to an amount equal to such
Casualty Value and any balance of such payments shall be the property of the Lessor. In the event
such Unit shall be returned by the governmental entity prior to the time the Lessee shall have been
reimbursed by such application of condemnation payments in an amount equal to such Casualty
Value, then the Lessee shall dispose of such Unit as agent for the Lessor, and shall retain the proceeds
of v,u(*h disposition to the extent that the aggregate of the amounts so retained and the condemnation
payments theretofore received by the Lessee shall equal such Casualty Value, and the balance of such
proceeds shall be promptly paid to the Lessor. In the. event such TUnit shall be returned by the
governmental entity following the time the Lessee shall have been reimbursed by such application of
condemnation payments in an amount equal to such Casualty Value, such Unit shall be returned by
the Lessee to the Lessor in the manner provided in §17 hereof.

7.2. Requisition by United States Government. In the event of the requisition for use by the United
‘States Government of any Unit for a period which does not exceed the then remaining term of this
Lease (except where deemed a Casualty Occurrence pursuant to the last paragraph of §7.1 hereof), all
of the Lessee’s obligations under this Lease with respect to such Unit shall continue to the same extent
ag if such requisition had not occurred. All payments received by the Lessor or the Lessee {from the
United States Government for the use of such Unit during the term of this Lease shall be paid over to,
or retained by, the Lessee provided no Event of Default (or other event which after notice or lapse of
time or both would become an Event of Default) shall have oceurred and be continuing..

7.3. Lessee Agent for Disposal. The Lessor hereby appoints the Lessee its agent to dispose of any
Unit suffering a Casualty Occurrence or any component thereof before and after expiration of this
Lease, at the best price obtainable under the circumstances on an “as is, where is” basis. Provided
that the Lessee has previously paid the Casualty Value to the Lessor (i) the Lessee shall be éntitled to
the net proceeds of such sale to the extent they do not exceed the Casualty Value of such Unit, and
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shall pay any excess to the Lessor and (ii) the Lesseel

Value payable in respect of any Unit returned to a Builder pursuant to the patent indemnity provi-

sions of the CSA an amount equal to any payment
thereof under the CSA.

made by such Builder to the Lessor in respect

7.4. Payments After Ezxpiration of Lease. If the'date upon which the Ilnakmg of the payment by the

Lessee in §7.1 hereof in respect of any Unit is requlred as aforesaid shall be after the term of this

Lease or any renewal term thereof in respect of such
accrue after the end of such term.

7.5. Amount of Casualty Value of Schedule A Unilts.

of the Casualty Payment Date on which payment is made shall be:

Unit has explred no rental for such Unit shall

|
The Casualty Value of each Schedule A Unit as

(a) if the Casualty Payment Date coincndes with(any January 2 or July 2 on.or after
January 2, 1982, an amount equal to that percentage of the Purchase Price of such Unit as is set
* forth in Appendix C hereto opposite such Casualty Paymlent Date, or

(b) if the Casualty Payment Date is a date other than any January 2 or July 2 after
January 2, 1982, the Casualty Value shall be an amolunt equal to (1) that percentage of the
Purchase Price of such Unit as is set forth opposwe the date which coincides with the next
preceding January 2 or July 2 (or, in case the Casualty Payment Date is prior to January 2,
1982, then January 2, 1982) in Appendix C hereto (“Rental Casualty Payment Date”) plus (ii)
1.4045% of the amount described in clause (i) hereof for each month or a portion of a month
elapsed from and including such Rental Casualty Payment Date to the Casualty Payment Date

- upon which payment is to be made,

shall be entitled to credit-against the. Casualty»

plus, on any Casualty Payment Date with respectito a C
third, fifth or seventh anniversary of the date of the Cer
amount equal to the percentage of the Purchase Prlce of su
set forth below corresponding to such anniversary date:

Anniversary of the
date of the Certificate

| ' .
asualty Occurrence occurring before the

tificate of iAcceptance for such Unit an

ch Unit suffering a Casualty Occurrence

Percentage of
Purchase Price

of Acceptance to be added
Third ... Leo.. 2442%
Fifth. .. ... o . 16.28%
Seventh ............ccoiiiiii.t F PN R e 8.14%

i | :
7.6. Amount of Casualty Value for Schedule B Units. The Casualty Values for each Schedule'B Unit
shall be determined in like manner as the computatlion of the rental for such Unit as set forth in §3.1
hereof, provided that no such computation shall provide for (‘asualty Values below those provided for

under the CSA.

7.7. No Release. Except as hereinabove in this §7 provided, the Lessee shall not be released from

its obligations hereunder in the event of, and shall bear the! risk of, any Casualty Occurrence to any
Unit from and after delivery and acceptance thereof by the Lessee hereunder

7.8. Insurance To Be Maintained. (1) The Lessee will, at!

f
all times prior to the return of the Units

to the Lessor at its own expense, cause to be carried and maintained (1) property insurance in respect

of the Units at the time subject hereto; provided, how‘ever tha

t the Lessee may self-insure such Units to

the extent it self-insures equipment sxmllar to the Unlts and to the exltent such self-insurance is con-

sistent with prudent industry practice, and (ii) pub}lc liabi
personal and property damage and the Lessee will continue
and for such risks and with such insurance companies as is

ity 1nsurance with respect to third party
to carry such insurance in such amounts
consistent| with prudent industry practice

but in any event at least, not less comprehensive in amounts and against risks customarily insured

against by the Lessee in respect of equipment owned or leas
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each case satisfactory to the Lessor. The proceeds of any property insurance shall be payable to the
Vendor, the Lessor and the Lessee, as their interests may appear, so long as the indebtedness, if any,
evidenced by the CSA shall not have been paid in full, and thereafter to the Lessor and the Lessee as
their interests may appear. Any policies of insurance carried in accordance with this paragraph shall
(1) require 30 days’ prior notice of cancellation or material change in coverage to the Lessor and the
Vendor and (ii) name the Lessor, the Owners and the Vendor as additional named insuréds and loss
payees as their respective interests may appear and in the event such policies shall contain breach of
warranty provisions such policies shall provide that in respect of the interests of the Lessor, the
Owners and the Vendor in such policies the insurance shall not be invalidated by any-action or inac-
tion.of the Lessee or any other person (other than the Lessor and the Vendor, réspectively) and shall
insure the Lessor, each Owner and the Vendor regardless of any breach or violation of any wartauty,
declaration or condition contained in such policies by the Lessee or by any other person (other than
the Lessor or the Vendor, respectively). Prior to the first date of delivery of any Unit pursuant to the
CSA, and thereafter not less than 15 days prior to the expiration dates of the expiring poiicies thers-
tofore dehvered pursuant to this §7, the Lessee shall deliver to the Lessor and the Vendor.a duplicate
original of all policies (or in the case of blanket policies, certificates thereof issued by the insurers
thereunder) for the insurance maintained pursuant to this §7; provided, however, that if the delivery of
a formal policy or certificate, as the case may be, is delayed, the Lessee shall deliver an executed
binder with respect thereto and shall deliver the formal policy or certificate, as fhe case may be, upon
receipt thereof. '

(2) In the event that the Lessee shall fail to maintain insurance as herein provided, the Lessor
may at its option provide such insurance (giving the Lessee prompt written notice thereof) and, in
such event, the Lessee shall, upon demand from time to time, reimburse the Lessor for the cost thereof
together with interest, on the amount of the cost to-the Lessor of such insurance which tho Lessec
shall have failed to maintain, at the rate per annum specified in §19 her eof.

7.9, Insurance Proceeds and Condemnation Payments. If the Lessor shall receive (directly or from
the Vendor) any insurance proceeds or condemnation payments in respect of such Units suffering a
Casualty Occurrence, the Lessor shall pay such proceeds or condemnation payments to the Lessee up
to an amount equal to the Casualty Value with respect to a Unit paid by the Lessee and any balance
of such proceeds or condemnation payments shall remain the property of the Lessor; provided, however,
that no Event of Default shall have occurred and be continuing and the Lessee shall have made
payment of the Casualty Value thereof, and acerued rentals in respect of such Units, to the Lessor.
All insurance proceeds received by the Lessor (directly or from the Vendor) in respect of any Unit not:
suffering a Casualty Occurrence shall be paid to the Lessee upon proof satisfactory to the Lessor that
any damage to such Unit in respect of which such proceeds were paid has been fully repaired.

§8. REPORTS

On or hefore May 31 in each year, commencing with the calendar year 1982, the Lessee will fur-
nish to the Lessor and the Vendor an accurate statement (a) setting forth as at.the preceding
December 31 the total number, description and road numbers of all Units then leased hereunder and
covered by the CSA, the total number, description and road numbers of all Units that have suffered a
Casualty Occurrence during the preceding calendar year or are then undergoing repairs (other than
running repairs) or then withdrawn from use pending repair {other than running repairs) and setting
forth such other information regarding the condition and state of repair of the Units as the Lessor or
the Vendor may reasonably request and (b) stating that, in the case of all Units repainted or repaired
during the period covered by such statement, the numbers and markings required by §5.1 hereof have
been preserved or replaced. The Lessor, the Vendor and the Owners shall each have the right {but not
any obligation} by its agents, to mspmm the Units and the Lessee’s records with respect thereto at
such reasonable times as the Lessor, the Vendor or the Owners may request during the continuance of
this Lease.
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§9. DISCLAIMER OF; WARRANTIES

‘THE LESSOR DOES NOT MAKE, HAS NOT MADE AND SHALL NOT BE DEEMED TO
MAKE OR HAVE MADE ANY WARRANTY OR REPRESENTATION EITHER EXPRESS
OR IMPLIED, AS TO THE DESIGN OR CONDITION OF, OR AS TO THE QUALITY OF
THE MATERIAL EQUIPMENT OR WORKMANSHIP IN, THE UNITS DELIVERED TO
THE LESSEE HEREUNDER, AND THE LESSOR DOES NOT MAKE ANY WARRANTY OF
MERCHANTABILITY OR FITNESS OF THE UNITS FOR ANY PARTICULAR PURPOSE
NOR AS TO TITLE TO THE UNITS OR ANY COMPONIENT THEREOF, NOR ANY OTHER
REPRESENTATION OR WARRANTY, EXPRESS OR IMPLIED ‘'WITH RESPECT TO ANY
UNIT, EITHER UPON DELIVERY THEREOF TO THE LESSEE OR OTHERWISE, it being
agreed that all such risks, as between the Lessor and the Lessée are to be borne by the Lessee; but the
Lessor hereby irrevocably appoints and constitutes fhe Lessee its agenit and attorney-in-fact during
the term of this Lease to assert and enforce from time to tlm'e, in the name of and for the account of
the Lessor and/or the Lessee, as their interests may appear, at the Lessee’s sole cost and expense,
whatever claims the Lessor may have against the Buxlders under the pin‘ov1s1ons of Items 3 and 4 of
Annex A of the CSA; provided, however, that if at any time an Event of Default shall have occurred
and be continuing, the Lessor may assert and enforce, at the Lessee’ 8 sole cost and expense, such
claims.- The Lessor shall have no responsibility or liability to the Lessee or any other person with re-
spect to any of the following: (i) any liability, loss or damage (I:aused or alleged to be caused directly or
indirectly by any Units or by any inadequacy thereof or deﬁmency or defect therein or by any other
circumstances in connection therewith; (ii) the use, operation or performance of any Units or any risks
relating thereto; (iii) any interruption of service, loss of business or anticipated profits or consequen-
tial damages; or (iv) the delivery, operation, . servicing, (maintenance, repair, improvement or
replacement of any Units. The Lessee’s delivery of|a Certificate of Acceptance shall be conclusive
evidence as between the Lessee and the Lessor that the Units|described therein are in all the foregoing
respects satisfactory to the Lessee, and the Lessee will not assert any claim of any nature whatsoever

against the Lessor or the Vendor based on any of the foregom'g matters.)

§10. LAWS AND RULES

10.1. Compliance. The Lessee agrees, for the benefit of the Lessor and the Vendor, to comply in all
respects (including without limitation, with respect|to the use, maintenance and operation of each
Unit) with all laws of the jurisdictions in which its operations involving the Units may extend, with
the interchange rules of the Association of American Railroads and with all lawful rules of the
Department of Transportation, the Interstate Corlnmerce Commission and any other legislative,
executive, administrative or judicial body exercising any power or jurisdiction over the Units, to the
extent that such laws and rules affect the title, operation or :use of the Units or are necessary to com-
ply with health, safety or environmental standards as more fully described in Section 4(4) of Internal
Revenue Service Rev. Proc. 75-21 as modified by Re%/. Proc. ‘79-48, and in the event that such laws or
rules require any alteration, replacement or addition of or to any part on any Unit, the Lesseé will
conform therewith at its own expense; provided, hoerver, that the Lessee may at its own expense, in
good faith, contest the validity or application of any|such law or rule in any reasonable manner which
does not, in the opinion of the Lessor or the Vendor, adversely affect the property or rights of the
Lessor or the Vendor under this Lease or under the CSA.

10.2. Reports by Lessor. The Lessee will prepare and deliver to the Lessor and the Vendor within a
reasonable time prior to the required date of filing (or to the extent permissible, file on behalf of the
Lessor and the Vendor) any and all reports (other than income tax returns) to be filed by the Lessor
with any Federal, state or other regulatory authority by reason of the ownership by the Lessor or the
Vendor of the Units or the leasing thereof to the Lessee.
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§11. MAINTENANCE

11.1. Units in Good Operating Order. The Lessee will, at its own cost and expense, maintain and
keep each Unit (including any parts installed on or replacemenm made to any Unit and considered an
accession thereto as hereinbelow provided) which is subject to this Lease in good operating order,
repair and cr}ndxtmn -ordinary wear and tear excepted :

11.2. Additions and Accessions. (1) Exeept as set forth in §§10 1 and 11.1 hereof, the Lessee, at its
own cost and expense, may from time to. time make such other additions, modifications and
improvements to the Units during the term of this Lease as are readily removable without causing
material damage to the Units and do not adversely and materially affect the value of the Units. The
additions, modifications and improvements made by the Lessee under the preceding sentence shall be
owneéd by the Lessee if removed from the Units prior to the time such Units are returned as provided
in §14 and §17, except to the extent such addmom modlﬁcanom or improvements are made in order
to complv with §11 2(") hereof.

(2) Any and all parts installed on and additions and replacements made to any Unit (i) which are
not readily removable without causing material damage to such Unit and were installed or were added
to such Unit in contravention of its agreements contained in §11.2(1) hereof, or (ii) the cost of which is
included in the Purchase Price of such Unit, or (iii) in the course of ordinary maintenance of the Units
or (iv) which are required for the operation or use of such Unit by the interchange rules of the As-
sociation of American Railroads or by the regulations of the Department of Transportation, the Inter-
state Commerce Commission or any other applicable regulatory body, shall constitute accessions to
such Unit and full ownership thereof free from any lien, charge, security interest or encumbrance (ex-
cept for those created by the CSA and the CSA Assignment) shall 1mmed1ately be vested in the
Lessor.-

§12. INDEMNIFICATION

12.1. Indemnified Persons. The Lessee shall pay, and shall protect, indemnify. and hold the Lessor
{in both its individual and fiduciary capacities), the Vendor, each Investor and their respective succes-
sors, assigns, agents and servants (“Indemnified Persons”), harrless from and against any and all
causes of action, suits, penalties, claims, demands or judgments, of any nature whatsoever which may
be imposed on, incurred by or asserted against any Indemnified Person (including any or all liabilities,
obligations, damages, costs, disbursements, expenses [including without limitation attorneys’ fees and
expenses of any Indemnified Person] relating thereto) in any way relating to or arising, or alleged to
arise, out of this Lease, the CSA or the Units, including, without limitation, those in any way relating
to or arising or alleged to arise out of (1) the manufacture, construction, purchase, acceptance, rejec-
tion, ownership, delivery, nondelivery, lease, possession, use, operation, condition, sale, return or other
disposition of any Unit or portion thereof, (ii) any latent and other defects whether or not discover-
able by the Lessor, the Vendor or the Lessee, (iii) any claim for patent, trademark or copyright
infringement, (iv) any claims based on strict liability in tort, (v) any injury to or the death of any
person or any damage to or loss of property on or near the Units or in any manner growing out of or
concerned with, or alleged to grow out of or be connected with, the ownership, use, replacement,
adaptation or maintenance of the Units or of any other equipment in connection with the Units
(whether owned or under the control of the Lessor, the Lessee or any other person) or resulting or
alleged to result from the condition of any thereof; {vi} any violation of any provision of this Lease
(except by the Lessor) or of any agreement, law, rule, regulation, ordinance or restriction, affecting or
applicable to the Units or the leasing, ownership, use, replacement, adaptation or maintenance thereof;
or (vil) any claim arising out of any of the Lessor’s obligations under the Lease Assignment or the
Vendor's retention of a security interest under the CSA or the Lease Assignment or the. Participation
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Agreement, except to the extent such claim arises fx;om an 'act or omission of the party claiming
indemnification (all of which matters hereinabove set forth in this paragraph being hereinafter called
“Indemnified Matters”). The Lessee shall be obhgated under| this §12. 1 irrespective of whether any
Indemnified Person shall also be indemnified with resf)ect to the same Indemnified Matter under any
other agreement by any other person, and the Indemmﬁed Person seeking to enforce the indemni-
fication may proceed directly against the Lessee under this §|121 without first resorting to any such
other rights of indemnification. In case any action, suit or proceedmg is brought against any
Indemnified Person in connection with any Indemnified MAtter the (Lessee ‘may and, upon such
Indemnified Person’s request, will at the Lessee'’s expense femst and| defend such action, suit or
proceeding, or cause the same to be resisted or defended by counsel selected by the Lessee and
approved by such Indemnified Person and, in the ev‘ent of al,ny failure by the Lessee to do so, the
Lessee .shall pay all costs and expenses (including without hmlta,txon attorneys’ fees and expenses)
incurred by such Indemnified Person in connection w1ph such laction, suit or proceedmg In the event
the Lessee is required to make any payment under this §12,/ the Lessee shall pay such Indemnified
Person an amount which, after deduction of all taxes 'requlred to be paid by such Indemnified Person
in respect of the receipt thereof under the laws of tHe United States or of any political subdivision
thereof (after giving credit for any savings in respect of a,nly such taxes by reason of deductions,
credits or allowances in respect of the payment of the{ expens'e indemnified against, and of any other
such taxes as determined in the sole discretion of the Indemnified Person), shall be equal to the
amount of such payment. The Lessee and the Lessor each algrees to glve each other promptly upon
obtaining knowledge thereof written notice of any. claxm or lla'blhty hereby indemnified against. Upon
the payment in full of any indemnities as contained i 1{n this §12 by the Lessee, and provided that no
Event of Default (or other event which with lapse of time or notice or both would constitute an Event

of Default) shall have occurred and be continuing, thep Lessee |sha,ll be subrogated to any right of such.

Indemnified Person (except against another Indemnified Person) in respect of the Indemnified Matter
against which indemnity has been given. Any payments received by such Indemnified Person from
any person (except the Lessee) as a result of any Indemnified Matter with respect to which such
Indemnified Person has been indemnified by the Lessep pursuant to this §12.1 shall be paid over to the
Lessee to the extent necessary to reimburse the Lessee for indemniﬁcatiém payments previously made
to such Indemnified Person. Nothing in this §12.1 shall constitute a guarantee by the Lessee of the
CSA Indebtedness of the Lessor under the CSA or a glllarantee of the residual value of any Unit.

12.2. Indemnification of Builders. The Lessee further agrees to inderpnify, protect and hold harm-
less each Builder as a third party beneficiary hereof| from and against any and all Lability, claims,
costs, charges and expenses, including royalty payments and counsel fees, in any manner imposed
upon or accruing against such Builder because of thejuse in or about the construction or operation of
any of the Equipment of any article or material specxﬁed by the Lessee and not manufactured by such
Builder or of any design, system, process, formula or combmatlon speclﬁed by the Lessee and not
developed or purported to be developed by such Builder which infringes or is claimed to infringe on
any patent or other right. The Lessee will give noticet' to suchl, Builder of any claim known to the Les-
see from which liability may be charged against such Builder hereunder.

s
|

12.3. Survival. The indemnities contained in this §12 shall survive the expiration or termination
of this Lease with respect to all events, facts, conditions or o

prior to such expiration or termination and are expressly made for the benefit of, and shall be enforce- -

able by, any Indemnified Person. None of the indemnities in this §12 shall be deemed to create any

rights of subrogation in any insurer or third party aglamst the Lessee therefor from or under any In-- '

demnified Person, whether because of any claim pald or defense prov1ded for the benefit thereof or
otherwise.
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§13. DEFAULT

] . ‘ 13.1. Events of Default; Remedies. If, during the continuance of this Lease or any extension or re-
- ' newal thereof, one or more of the following events (each such event being herein sometimes called an
L “Event of Default’) shall occur:

» - default shall be made in payment of any amount provided for in §§3, 7 or 16 hereof, and
such defauh shall continue for 10 days;

; B. the Lessee shall make or permit any unauthormed as&gnment or tranafel .of this Lease, or
‘ any interest herein, or of the right to posseqsmn of the Units, or any thereof:

C. default shall be made in the ohservance or perfurmance, of any other of the covenants,
conditions and agreements on the part of the Lessee contained herein or in the Participation
Agreement or the Indemnity Agreement and such default shall continue for 30 days after written
notice from the Lessor or the Vendor to the Lessee specifying the default and demanding that the
same be remedied;

D. any representation or warranty made by the Lessee herein or in the Participation
Agreement or in any certificate or statement furnished to the Lessor or any Owner pursuant to or
in eonnection with any such agreements proves untrue in any material respect as of the date of
issuance or making thereof;

E. a petition for reorganization undel Title 11 of the United States Code, as now constituted
i or as hereafter amended, shall be filed by or against the Lessee and, unless such petition shall
have been dismissed, nullified, stayed or otherwise rendered ineffective (but then only so long as
such stay shall continue in force or such ineffectiveness shall continue), all the obligations of the
Lessee under this Lease shall not have been and shall not continue to have been duly assumed in
writing, pursuant to a court order or decree, by a trustee or trustees appointed (whether or not
subject to ratification) in such proceeding in such manner that such obligations shall have the
same statug as expenses of administration and obligations incurred by such trustee or trustees,
* within 60 days after such petition shall have been filed and otherwise in accordance with the pro-
" visions of 11 U.8.C. §1168, or any successor provision as the same may hereafter be amended; or

F. any other proceeding shall be commenced by or against the Lessee for any relief which in- -
cludes, or might result in, any modification of the obligations of the Lessee hereunder under any
bankruptey or insolvency laws, or laws relating to the relief of debtors, readjustments of indebt-
; edness, reorganizations, arrangements, compositions or extensions {other than a law which does
' not permit any readjustments of such cbligations), and, unless such proceeding shall have been
dismissed, nullified, stayed or otherwise rendered ineffective (but-then only so long as such stay
‘ shall continue in force or such ineffectiveness shall continue), all the obligations of the Lessee
under this Lease shall not have been and shall not continue to have been duly assumed in writing,
pursuant to a court order or dncree by a trustee or trustees or receiver or receivers appomted
(whether or not subject to ratification) for the Lessee or for the property of the Lessee in connec-
tion with any such proceeding in such manner that such obligations shall have the same status as
-expenses of administration and obligations incurred by such a trustee or trustees or receiver or
receivers, within 60 days after such proceeding shall have been commenced;

then, in any such case, the Lessor, at its option, may:

(a) proceed by appropriate court action, either at law or in equity, to enforce performance
by the Lessee of the applicable covenants of this Lease or te recover damages for the breach
thereof; or
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(b) by notice in writing to the Lessee terminate this Lease, whereupon all rights of the Lessee
to the use of the Units shall absolutely cease and termmate as though this Lease had never been
made, but the Lessee shall remain liable as herein pr0v1ded and thereupon the Lessor may by its
agents enter upon the premises of the Lessee o’r other [premises, insofar as the Lessee may be
lawfully authorized to so permit, where any of the Units may be lolca.ted, without judicial process
if this can be done without breach of the peace [and in accordance with due process of law, and .
take possession of all or any of such Units and thenceforth hold, pi)ssess and enjoy the same free
from any right of the Lessee, or its successars or as&gns to use the Units for any purposes what-
ever; but the Lessor shall, nevertheless have a right to recover from the Lessee any and all
amounts which under the terms of this Lease maly be then due or which may have accrued to the
date of such termination (computing the rental|for a,ny| number of days less than a full rental
period by multiplying the rental for such full rental period by a fraction of which the numerator
is such number of days and the denominator 1s the total number of days in such full rental
period) and also to recover forthwith from the Lessee as damages for loss of the bargain and not
as a penalty whichever of the following amounts that} the Lessor, in its sole discretion, shall
specify: (i) a sum, with respect to each Unit, ‘which represents (x) the excess of the present value
at the time of such termination, of the entire unpaid balance of all rentals for such Unit which
would otherwise have accrued hereunder from the date of such termination to the end of the term
of this Lease as to such Unit, such present value to be computed on the basis of a 6% per annum
discount, compounded annually from the respective dates upon \]Nhich rental would have been
payable hereunder had this Lease not been terminated over the then present value of the rental
which the Lessor reasonably estimates to be obtamablel for each Unit during such period, such

~ present value to be computed on the basis of a' 6% perj annum d}scount compounded annually
. from the respective dates upon which rentals wauld have been payable hereunder had this Lease
not been terminated or, if such Unit is sold, the net proceeds of thejsale plus (y) any damages and
.expenses, including reasonable attorneys’ fees, in[additior

n thereto which the Lessor shall have sus-

tained by reason of the breach of any covenant, representation 01;’ warranty of this Lease other

than for the payment of rental or (ii) an amountjequal to the excess, if any, of the Casualty Value

as of the Casualty Payment Date on or next preceding
the Lessor reasonably estimates to be the sales value of

that in the event the Lessor shall have sold any unit; the

payable by the Lessee pursuant to the precediné clause
" shall so elect, demand that the Lessee pay the Lessor a
the date of such sale, as liquidated damages for loss of a
equal to the excess, if any, of the Casualty Value for suc

the date olf termination over the amount
such Unit at such time; provded, however,
Lessor, inl lieu of collecting any amounts
(1) with respect to such Unit, may, if it
nd the Lessee shall pay to the Lessor on
bargain and not as a penalty, an amount

h Unit, as of the Casualty P‘tyment Date

on or next preceding the date of termination over the net proceeds of such sale.
The Lessee will pay all reasonable expenses, including attorneys’ fe,es, incurred by the Lessor in
enforcing its remedies under the terms of this Lease. | !

13.2. Remedies Not Exclusive; Waiver. The remedies in this Lease provided in favor of the Lessor
shall not be deemed exclusive, but shall be cumulative and may be exercised concurrently or consecu-
tively, and shall be in addition to all other remedies in its|favor exisfting at law or in equity. The
Lessee hereby waives any mandatory requirements|of law,[now or hereafter in effect, which might
limit or modify the remedies herein provided, to the extent that SUC}"l waiver is not, at the time in
question, prohibited by law. The Lessee hereby waives any} and all ex1st1ng or future claims to any
offset and/or recoupment against the rental payments due hereunder (except as provided in §3.1(5)
hereof), and agrees to make such payments regardless of any offset or claim (except as provided in

§3.1(5) hereof) which may be asserted by the Lessee dr on its|behalf.

lure of the Lessor to exercise the rights

13.3. Failure To Exercise Rights Is Not Waiver. The fai
‘contingencies set forth herein .shall not

granted it hereunder upon the occurrence of any jof the
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constitute a waiver of any such right upon the continuation or recurrence of any such contingencies or
similar contingencies. :

13.4. Notice of Event of Default. The Lessee also agrees to furnish the Lessor, each Owner and the
Vendor, promptly upon any responsible officer becoming aware of any condition which constituted or
constitutes an Event of Default under this Lease or which, after notice or lapse of time, or both,
would constitute such an Event of Default, written notice specifying such condition and the nature
and status thereof. For the purposes of this §13.4, a “responsible officer” shall mean, with respect to
the subject matter of any covenant, agreement or obligation of the Lessee in this Lease contained, any
corporate officer of the Lessee who, in the normal performance of his operational responsibilities,
would have knowledge of such matter and the requirements of this Lease with respect thereto.

§14. RETURN OF UNITS UPON DEFAULT

14.1. Return of Units. If this Lease shall terminate pursuant to §13 hereof or pursuant to Article
16 of the CSA, the Lessee shall forthwith deliver possession of the Units to the Lessor. Each Unit so-
delivered shall be in the same operating order, repair and condition as when originally delivered to the
Lessee, ordinary wear and tear excepted, shall meet the standards then in effect under the Interchange
Rules of the Association of American Railroads and/or the applicable rules of any governmental
agency or other organization with jurisdiction and shall have attached or affixed thereto any special
device considered an accession thereto as provided in §11 and shall have removed therefrom at the
Lessee’s expense any addition, modification or improvement which, as provided in §11, is owned by
the Lessee. For the purpose of delivering possession of any Unit or Units as above required, the
Lessee shall at its own cost, expense and risk:

(a) forthwith and in the ‘usual manner (including, but not by way of limitation, giving
prompt telegraphic and written notice to the Association of American Railroads and all railroads
to which any Unit or Units have been interchanged or which may have possession thereof to re-
turn the Unit or Units) and at the usual speed place such Units upon such storage tracks of the
Lessee or any of its affiliates as the Lessor reasonably may d051gnat

(b) permit the Lessor to store such Units on such tracks at the risk of the Lessee without
charge for insurance, rent or storage until all such Units have been sald leased or otherwise
dlspcrsed of by the Lessor; and

(¢) transport the same to any place on thP lines of railroad nperated by the Lessee or any of
its affiliates or to any connecting carrier for shipment, all as directed by the Lessor.

The assembling, delivery, storage, insurance and transporting of the Units as hereinbefore provided
shall be at the expense and risk of the Lessee and are of the essence of this Lease, and upon applica-
tion to any court of equity having jurisdiction in the premises the Lessor shall be entitled to a decree
against the Lessee requiring specific performance of the covenants of the Lessee so to assemble,
deliver, store, insure and transport the Units. During any storage period, the Lessee will, at its own
cost and expense, maintain and keep the Equipment in good ordér and repair and will permit the Les-
sor or any person designated by it, including the authorized representative or representatives of any
prospective purchaser or user of any such Unit, to inspect the same. All amounts earned in respect of
the Units after the date of termination of this Lease shall belong to the Lessor and, 1f received by the
Lessee, shall be promptly turned over to the Lessor.

14.2. Lessor Appoinied Agent of Lessea Without in any way limiting the obligation of the Lessee
under the foregoing provisions of this §14, the Lessee hereby irrevocably appoints the Lessor as the

agent and attorney of the Lessee, with full power and authority, at any time while the Lessee is
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obligated to deliver possession of any Unit to the Lessor, to demand and take possession of such Unit
in the name and on behalf of the Lessee from whomsoever shall be in possession of such Unit at the
time.

§15. ASSIGNMENT, POSSESSION' AND USE

15.1. Assignment; Consent. This Lease shall be a331gnable in whole or in part by the Lessor to any
successor Lessor which may be appointed pursuant to Article VII of the Trust Agreement or to any
banking or financial institution which has a combined capltal and surplus of at least $50,000;,000 and
which ‘has no interlocking relationship with the Léssee within the meaning of Section 10 of the
Clayton Act. The Lessee hereby consents to the alssxgnmelnt of this Lease pursuant to the Lease

Assignment.

15.2. Lessee’s Rights To Use the Units, To Permat Use Thereof by.Others and To Sublease the Units. (1)
So long as (i) no Event of Default exists hereunder, (11) the Llessee 1s complying with the provisions of
the Consent and (iii) the Vendor is entitled to apply the Payments as defined in the Lease Assignment
in accordance with the Lease Assignment, the Lessee {shall bel entitled to the possession and use of the
Units in accordance with the terms of this Lease and the CSA. Without the prior written consent of
the Lessor and the Vendor, the Lessee shall not assfign or transfer its leasehold interest under this
Lease in any of the Units or sublease any of the Uxfxits, exclapt as pro‘vided in paragraph (2) of this
§15.2; and the Lessee shall not, without the prior wri[tten corllsent of the Lessor and the Vendor, part
with the possession or control of, or suffer or allow te pass out of its possession or control, any of the
Units, except to the extent permitted by the provisions of palragraph (2) of this §15.2. The Lessee, at
its own expense, will promptly pay or discharge anIy and all sums clhimed by any party which, if
unpaid, might become a lien, charge, security interest or other encumbrance (other than an
encumbrance created by the Lessor or the Vendor 011‘ resultirllg from claims against the Lessor or the
Vendor not related to the ownership of the Units orjany encumbrance on the leasehold estate of the
Lessee which is subject and subordinate to the interests of the Lessor and the Vendor) upon or with
respect to any Unit, including any accession thereto' or the interest of the Lessor, the Vendor or the
Lessee therein, and will promptly dxscharge any such lien, claim, security interest or other

encumbrance which arises.

~ (2) So long as (i) no Event of Default exists hereunder, (i) the Lessee is complying with the
provisions of the Consent and (iii) the Vendor is er[;titled to apply the Payments as defined in the
Lease Assignment in accordance with the Lease Assignment, the Lessee shall be entitled to the posses-
sion of the Units and to the use of the Units by it or any affiliate upon lines of railroad owned or oper-
ated by it or any such affiliate or upon lines of railroad over which the Lessee or any such affiliate has
trackage or other operating rights or over which railroad equipment of the Lessee or any such affiliate
is regularly operated pursuant to contract and shall| be entitled to permit the use of the Units upon
connecting and other carriers in the usual interchange of traffic or piursuant to run-through agree-
ments and to assign its rights to the Units or to sublease the Units to any of its affiliates or to any
railroad company incorporated in the United States of America or any state thereof or the District of
Columbia, but only upon and subject to all the tetms and condltlons of this Lease and the CSA;
provided, however, that any such sublease to any non- afﬁllat:ed railroad company shall not exceed a

period equal to 180 days for any 12-month period and provzded further, however, that the Lessee shall -

not assign, sublease or permit the assignment, sublea.se or use of any Unit predominantly outside the
United States of America within the meaning of Sectlon 48(a) of the Internal Revenue Code of 1954,
as amended to the date hereof, nor shall the Lessee assign or sublease to, or permlt the sublease or use
of the Units by, any person in whose hands such Units would not qualify as “section 38 property”

within the meaning of said Code. The Lessee may receive and retain compensation for the use of any
of the Units from other railroads so using such Units! Any sublease permitted by this paragraph shall
be subject and subordinate to the rights and remedljes of the Vendor under the CSA and the Lessor

i
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under this Lease in respect of the Units covered by such sublease upon the occurrence of an event of
default or Event of Default thereunder or hereunder. :

15.3. Transfers by Lessee Through Merger, Acguisition or Consolidation. Nothing in this §15 shall be
deemed to restrict the right of the Lessee to assign or transfer its leasehold interest under this Lease in
the Units or possession of the Units to any railroad corporation incorporated under the laws of any
state of the United States of America or the District of Columbia (which shall have duly assumed the
obligations of the Lessee hereunder) into or with which the Lessee shall have become merged or con-
solidated or which shall have acquired the property of the Lessee as an entirety or substantially as an
entirety, provided that such assignee or transferee will not, upon the effectiveness of such merger, con-

solidation or acquisition, be in default under any provision of this Lease and shall have assumed all of

the obligations of the Lessee under this Lease, the Consent, the Participation Agreement and the In-
demnity Agreement by an appropriate instrument in writing. .

§16. RENEWAL DPTIONS'AND'LIMITED ‘RIGHT TO PURCHASE

16.1. Renewal for Successive Periods. Provided that this Lease has not been earlier terminated and
the Lessee i3 not in default hereunder, the Lessee may by written notice delivered to the Lessor
not less than 180 days prior to the end of the original term, the first extended term or the second ex-
terided term of this Lease, elect to extend such original or extended term of this Lease, as the case may
be, in respect of all but not less than all the Units then covered by this Lease or the then extended
term, as the case may be, for an additional two-year period commencing on the scheduled expiration
of such original term or then extended term, as the case may be, of this Lease. The rental payable
during each extended terrn shall be payable semiannually in arrears on January 2 and July 2 of each
year of such extended term and shall be in an amount equal to the “Fair Market Rental”.

18.2. Determination of Fair Market Rental. (1) Fair Market Rental shall be determined for each
extended term of this Lease on the basis of, and shall be equal in amount to, the rental which would
obtain in an arm’s-length transaction between an informed and willing lessee and an informed and
willing lessor under no compuision to lease and, in such determination, costs of removal from the
location of eurrent use shall not be a deduction from such rental and it shall be. assumed that all the
Units have been assembled in one place on the lines of the Lessee.

(2) If, after 30 days from the giving of notice by the Lessee of the Lessee’s election to extend the
term of this Lease for any extended term, the Lessor and the Lessee are unable to agree upon a de-
termination of the Fair Market Rental of the Units, such rental shall be determined in accordance
with the foregoing definition by the following procedure: If either party to such determination. shall
have given written notice to the other requesting determination of such value by this appraisal
procedure, the parties shall consult for the purpose of appointing a qualified independent appraiser by
mutual agreement. If no such appraiser is so appointed within 20 days after such notice is given, each
party shall appoint an independent appraiser-within 25 days after such notice is given, and the two
appraisers so appointed shall within-30 days after such notice is given appoint a third independent ap-
praiser. If no such third appraiser is appointed within 30 days after such notice is given, either party
may apply, to make such appointment; to the American Arbitration Association, and both parties
shall be bound by any appointment so made. Any appraiser or appraisers appointed pursuant to the
foregoing procedure shall be instructed to determine the Fair Market Rental of the Units subject to
the proposed extended tertmn within 60 days after his or their appointment. If the parties shall have
appointed a single appraiser or if either party shall have failed to appoint an appraiser, the determina-
tion of Fair Market Rental of the single appraiser appointed shall be final. If three appraisers shall be
appointed, theé determination of the appraiser which differs most from the other two appraisers shall
be excluded, the remaining two determinations shall be averaged and such average shall be final and
binding upon the parties hereto as the Fair Market Rental. The appraisal proceedings shall be con-
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ducted in accordance with the Commercial Arbitration Rules of the American Arbitration Association
as in effect on the date hereof, except as modified her!éby. The provision for this appraisal procedure
shall be the exclusive means of determining Fair Market Rental and shall be in lieu of any judicial or
other procedure for the determination thereof, and each party hereto h(lareby consents and agrees not
to assert any judicial or other procedures. The expen’ses of the appraisal procedure shall be borne by
the Lessee. - : ) |

. é i

16.3. Duty to First Offer. Provided that this Lease has not been earlier terminated and the Lessee
is not in default hereunder, if the Lessor decides to Issell the |Units at the end of the original or any
extended term of this Lease, then the Lessor shall, pI‘lOl‘ to offering the Umts to any third party, offer
to the Lessee the right to buy all (but not less than all) of the Units at the then Fair Market Value
thereof payable in cash on the later of the last day of such term or the date of the determination of
the Fair Market Value. The Lessee shall notify the Lessor in writing of its acceptance or rejection of
such offer not later than 20 days after receipt of notification of such offer. If the Lessor shall not have
received written notice of such acceptance within su:ch 20 dz:a.y period, |the Lessor shall no longer be
obligated to offer such Units to the Lessee. Any notice of acceptancei given by the Lessee shall be
irrevocable. Fair Market Value shall be determined on| the basis of criteria and procedures
comparable to those established for the determination of Fair Market Rental under §16.2 hereof, but
the expenses of the appraisal proceedings shall be boxrne by the Lessor. | | Notwithstanding anything to
the contrary hereinabove contained in this §16.3, the Lessor’s duty to first offer at the end of the
original or any extended term of this Lease shall terminate upon the Lessor’s leasing the Equipment

to a third party at the expiration of such original or ef(tended term of this Lease.

_I
l

§17. RETURN OF UNITS UPON EXPIRATION OF TERM

As soon as practicable on or after the expiratiop of the original or extended term of this Lease
with respect to any Unit and in any event not later than 30 days thereafter, the Lessee will, at its own
cost and expense, at the request of the Lessor, deliver possession of such Unit to the Lessor upon such
storage tracks of the Lessee as the Lessor may rerasonablly designate, or, in the absence of such
designation, as the Lessee may select, and permit the Lessor to store such Unit on such tracks for a
period not exceeding 150 days and transport the same upoln disposition of the Units, at any time
within such period, to any reasonable place on the lines of railroad operated by the Lessee, or to any
connecting carrier for shipment, all as directed by the Lessor, the movement and storage of such Units
to be at the expense and risk of the Lessee. During any such!storage period the Lessee will permit the
Lessor or any person designated by it, including the ‘authorized repre'sentative or representatives of
any prospective purchaser or user of such Unit, to m'spect the same; provided, however, that the Lessee
shall not be liable, except in the case of negligence of the Leslsee or of its employees or agents, for any
injury to, or the death of, any person exercising, either on behalf of thel Lessor or any prospective pur-
chaser or user, the rights of inspection granted under this sedtence. Each Unit returned to the Lessor
pursuant to this §17 shall (i) be in the same operating orderll, repair and condition as when originally
delivered to the Lessee, ordinary wear and tear excepted, (ii) meet the!standards then in effect under
the Interchange Rules of the Association of American Railroads and/or the applicable rules of any
governmental agency or other organization with jurilsdiction(and (iii) have attached or affixed thereto
any special device considered an accession thereto as provided in §11 hereof and have removed there-
from any such device not so considered an accession+ During any such storage period the Lessee shall
maintain the Units in such manner as the Lessee normally maintains similar units of railroad equip-
ment owned or leased by it in similar storage circumstances. The ass'embling, delivery, storage and
transporting of the Units as hereinbefore provided are of the essence of this Lease, and upon applica-
tion to any court of equity having jurisdiction in the premiselzs, the Lessor shall be entitled to a decree
against the Lessee requiring specific performance of the ¢ovenants 'of the Lessee so to assemble,

deliver, store and transport the Units.
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. §18. RECORDING

“The Lessee, at its own expense, will cause this Lease, the CSA, the CSA Assignment and the
Lease Assignment to be filed with the Interstate Commerce Commission pursuant to 49 U.S.C. §11303
and deposited with the Registrar General of Canada (notice of such deposit to be forthwith given in
The Canada Gazette) pursuant to Section 86 of the Railway Act of Canada. The Lessee will undertake
the filing, registering, deposit and recording required of the Lessor under the CSA. The Lessee in
addition will from time to time do and perform any other act and will execute, acknowledge, deliver,
file, register, record (and will refile, reregister, deposit and redeposit or rerecord whenever required)
any and all further instruments required by law or reasonably requested by the’ Lessor or the Vendor
for the purpose of proper protection, to their satisfaction, of the Vendor’s and the Lessor s respective
interests in the Units, or for the purpose of carrying out the intention of this Lease, the CSA, the CSA
Assignment and the Lease Assignment; and the Lessee will promptly furnish to the Vendor and the
Lessor evidence of all such filing, registering, depositing or recording, and an opinion or opinions of
counsel for the Lessee with respect thereto satisfactory to the Vendor and the Lessor; provided, however,
that no such opinion of counsel need be furnished in respect of the filing of the CSA or the CSA
Assignment in Canada. This Lease, the CSA, the CSA Assignment and the Lease Assignment shall be
filed with. the Interstate Commerce Commission and deposited with the Registrar General of Canada
pursuant to Section 86 of the Railway Act of Canada and provision will have been made for
publication of notice of such deposit in The Canada Gazette prior to the delivery and acceptance
hereunder of any Unit.

§19. INTEREST ON OVERDUE RENTALS

Anything to the contrary herein contained notwithstanding, any nmxpa,ymcnt of rentals and other
obligations due hereunder. shall result in the obligation on the part of the Lessee promptly to pay, to
the extent legally enforceable, an amount equal to interest at 13%% per annum of the overdue renta]s
and other obligations for the period of time during which they are overdue or such lesser amount as
may be legally enforceable.

§20. LESSOR’S RIGHT TO PERFORM FOR THE LESSEE

If the Lessee fails to perform or comply with any of its agreements contained herein, the Lessor
may upon notice to the Lessee itself perform or comply with such agreement, and the amount of the
reasonable cost and expenses of the Lessor incurred in connection with such performance or com-
pliance, together with interest on such amount at the rate per annum which Manufacturers Hanover
Trust Company, New York, N. Y., charges for unsecured 90-day loans to large corporate borrowers at
the time in effect, shall be payable by the Lessee upon demand except as otherwise provided in this
Lease. No such performance or compliance by the Lessor shall be deemed a waiver of the rights and
remedies of the Lessor or any assignee of the Le%or against the Lessee hereunder or be deemed to
cure the default of the Lessee hereunder.

§21. NOTICES

" - Any notice required or permitted to be given by either party hereto to the other shall be deemed
to have been given when mailed, first class, postage prepaid, addressed as follows: .

(a) if to the Lessor, at One Constitution Plaza, Hartford, Connecticut 06115, Attention of
Corporate Trust Department, with a copy to each Owner at its address set forth in Appendix II
to the Participation Agreement, ’ : '

(b) if to the Lessee, at 176 East F‘lfth Street St. Pau] Minnesota 55101, Attention of Vice
President and T reasurer, : :

or addressed to any party at such other address as Quch paxt;y shall hereafter furnish to the other par-
ties in writing.
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§22. SEVERABILITY

Any provision of this Lease which is prohibited or unenforceable in any jurisdiction, shall be, as
to such jurisdiction, ineffective to the extent of such prohlbltlsan or unenforceability without invalidat-
ing the remaining provisions hereof, and any such px"ohlbltlon or unenforceability in any Jurlsdlctlon
shall not mvalldate or render unenforceable such pI‘O‘TlSlOH in|any other jurisdiction. :

§23. EFFECT AND MODIFICATION OF LEASE

Except for the Participation Agreement and the Indemm|ty Agreement, this Lease excluswely and
completely states the rights of the Lessor and the Lessee with respect to the leasing of the Units and
supersedes all other agreements, oral or written, with' respect|thereto. No variation or modification of
this Lease and no waiver of any of its provisions or conditions shall be valid unless in writing and
signed by duly authorized signatories for the Lessor and the Lessee.

§24. THIRD PARTY BENEFICIARIES

Nothing in this Lease shall be deemed to create any right in any person not a party hereto (other
than the Owners, the Vendor and the permitted successors and assigns of a party, and, as to'§12.2 here-
of, the Builders) and this instrument shall not be construed in any respect to be a contract in whole or
in part for the benefit of a third party except as aforesaid: :

§25. EXECUTION

This Lease may be executed in several counterparts, such counterparts together constituting but
one and the same instrument, but the counterpart delivered to the Vendor pursuant to the Lease As-
signment shall be deemed to be the original and all other counterparts shall be deemed duplicates
thereof. Although for convenience this Lease is dated as of |the date first set forth above, the actual
date or dates of execution hereof by the parties hereto is or are, respectively, the date or dates stated
1n the acknowledgments hereto annexed. : ‘

§26. LAW GOVERNING
The terms of this Lease and all rights and obhgatxons hereunder shall be governed by the laws of
the State of Minnesota; provided, however, that the p}artxes shall be entitled to all rights conferred by

49 U.S.C. §11303 and Section 86 of the Rallway Act of Canada.
r

§27. IMMUNITIES; |

(1) No recourse shall be had in respect of any oﬁligation( due under this Lease, or referred to here-
in, against any incorporator, stockholder, director dr oﬁ‘icer:, as such, past, present or future, of the
parties hereto or the Owners, whether by virtue of any constitutional provision, statute or rule of law,
or by enforcement of any assessment or penalty or otherwnlse all such liability, whether at common
law, in equity, by any constitutional provision, statute or|otherwise, of such incorporators, stock-
holders, directors or officers, as such, being forever released as a condition of and as consideration for

the execution of this Lease. . ) . {

(2) Anything herein to the contrary notw1thstand1ng, edch and all of the representatlons warran-
ties and agreements herein made on the part of the financial institution acting as Lessor are each
and every one of them made and intended not as pexlsonal relpresentatlons warranties and agreements
by said financial institution in its individual capacity or for the purpose or with the intention of
bmdmg said financial institution personally, but ar[le made land intended for the purpose of binding
only the Trust Estate as such term is used in the Trust Agreement, and this Lease is executed and
delivered by the Lessor solely in the exercise of tlrfle powers expressly conferred upon it as trustee
under the Trust Agreement; and no personal liabilit;;l or personal responsibility is assumed by or shall
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at any time be asserted or enforeeable against said financial institution or the Owners on account of
any representation, warranty or agreement hereunder of the Lessor, either expressed or implied, all
such personal liability, if any, being expressly waived and released by the Lessee and by all persons
claiming by, through or under the Lesqec :

§28. AGREEMENTS FOR BENEFIT OF OWNERS
- AND OWNERS’ AND LESSOR’S ASSIGNS

All rights of the Lessor hereunder (including, but not hnuted to, its rights under §§7 9,13, 14 and
17 and the right to receive the rentals payable under this Lcase) shall inure to the benefit of the
Owners and any of the QOwners' assigns under the Trust Agreement and the Lessor's assigns including
the Vendor.

The Lessee agrees for the benefit of each Owner that the Lessee’s obligations under the Indemnity
Agreement shall be considered rights and obligations under this Lease and inseparable therefrom.

§29. TERM LESSOR

Whenevu‘ the term Lessor 18 used in this Leabe it shall apply and refer t;o the Léséor and'any

shall remain unpdld or any other obligation thereunder be onnunumg‘ the Vendor).

IN WITNESS WHEREOF, the parties hereto have executed or caused this instrument to be
executed as of the date first above written.

BURLINGTON NORTHERN INC,,

by ,
Vice President and Treasurer

[CorPorATE SEaL]

ATTEST:
Assistant Secretary
THE CONNECTICUT BANK AND TRUST
COMPANY, as Trustee as aforesaid,
by .
Authorized Officer
[Sea]
ATTEST:

Authorized Officer




COUNTY OF RAMSEY,

STATE OF MINNESOTA, }

On this day of , 1980, before me persqnally appeared R. C. Burton, Jr., to me person-
ally known, who, being by me duly sworn, says that he 1s the Vice President and Treasurer of
BURLINGTON NORTHERN INC., that one of the seals affixed to the foregoing instrument is the
corporate seal of said corporation, that said instrument was signed and sealed on behalf of said cor-
poration by authority of its Board of Directors, and he acknowledged that the execution of the forego-

ing instrument was the free act and deed of said corparation.

[NotariaL SEAL]

My Commission expires

STATE OF CONNECTICUT,
COUNTY OF HARTFORD,

Notary Public

On this day of , 1980, before me p(.rsonally appeared to me personally
known, who, being by me duly sworn, says that he is lan Authorlzed Officer of THE CONNECTICUT
BANK AND TRUST COMPANY, that one of the seals affixed to the foregoing instrument is the
corporate seal of said corporation and that said instrument |was signed and sealed on behalf of said
corporation by authority of its Board.of Directors and he acknowledged that the execution of the fore-

going instrument was the free act and deed of said corporation.

[NotariaL SEaL]

My Commission expires

L'242
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APPENDIX A TO LEASE

Lessee’s Esti- Esti- .
: Road mated*  mated Estimated
Builder’s e Numbers ‘Unit Total Time and
. Speeifi- Builder's Quan- {Both Base Base Place of -
Type . Builder cations Plant tity Inclusive) Price Price Delivery
2,300 h.p. Model EMD) 8087 La Grange, 40 BN2700-  $732,400 $29,206,000 March through
GP-39-2 diesel- ) Illinois 2739 - May 1981, at
electric locomotive ’ Fridley, Minnesota
3,000 h.p. Model GE 3300G  Erie, 15 BN5127- $900,000 13,500,000 March through
C30-7 diesel-  Pennsyl- 5141 June 1981, at

electric locomotive

vania

(9l

$42,796,000

Erie, Pennsylvania

*The Estimated Unit Base Price includes prepaid freight to Fridley, Minnesota. -
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Date

1/2/83

1/2/85
1/2/86
1/2/87
1/2/88
1/2/89
1/2/90
1/2/91
'1/2/92
1/2/93

1/2/94......

1/2/95

1/2/96......

1/2/97
1/2/98

* As defined in paragraph 4.1 of the CSA.

.......................... e e e

..................................

---------------------------------

APPENDIX B-1{TO LEASE

Basic Lease Rates for
-Schedule AL Units -

O e PN
............................................
T
..........................................
...........................................
..........................................
® 0 s 4 s s n s e s e moa s e e e s e s e e b s e a0 s e e aoe |t aee e
.............................................
............................................
...........................................

..........................................

..........................................

..........................................
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Percentage of

Purchase Price*

10.1572% . -

10.1572%
10.1572%
10.1572%
10.1572%
10.1572%
10.1572%
10.1572%
12.4143%
12.4143%
12.4143%
12.4143%
12.4143%
12.4143%
12.4143%
12.4143%

£
$a
:




APPENDIX B-2 TO LEASE

Contingent Lease Rates for

Schedule A Units
Date I oy

T2 8L et . =
1/2/82 ettt e 4.2499%***
T2 8 e e e 4.2499%
T/2/83 e e 4.1443%
T/2/BA e e 4.0252%
28 s e e e 3.8909%
T/2/86 .0 e P T e 3.7395%
T/2/87 0 vinnn.. [ e 3.5687%
T/2/88 ., R 3.3762%
(07 T R 3.1592% .
T/2/90 it 2.9145%
T/2/9L it s e 2.5031%
7/2/92. .. ..., F T R 2.1172%
T/2/93 o e 1.7931%
T/2/94 .. i e e 1.4771%
T2/95 e e e e 1.1724%
296 e s 0.8496%
T/2/9T oo 0.5369%

* As defined in paragraph 4.1 of the CSA.

** Such percentage of Purchase Price as shall be necessary to provide sufficient funds to the Les-
sor to make the interest payments to the Investors on July 2, 1981, as provided in the last
paragraph of Paragraph 9 of the Participation Agreement. :

*** This figure will be lower in respect of any CSA Indebtedness created after July. 2, 1981.

L-25




Casua]ty Payment Dates

“January 2, 1982
July 2, 1982
January -2, 1983
July 2, 1983
January 2, 1984
July 2, 1984
January 2, 1985
July 2, 1985

January 2, 1986 -

July 2, 1986
January 2, 1987
" July 2, 1987
January 2, 1988
July 2; 1988
January 2, 1989
July 2, 1989
January 2, 1990
July 2,1990
January 2, 1991
July 2, 1991
January 2, 1992
July 2, 1992
January 2, 1993
July 2, 1993
January 2, 1994
July 2, 1994
January 2, 1995
July 2, 1995
January 2, 1996
July 2, 1996
January 2, 1997
July 2, 1997

January 2, 1998 and thereafter -

*As defined in paragraph 4.1 of the CSA.:

APPENDIX C 1

o Casualty Val
Schedule A

[0 LEA

ues for
Units
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SE

Percentage of

Purchase Price*

96.98%
100.53%
98.28%
104.84%
101.55%
106.70%
101.99%
106.71%
101.07%
104.97%
98.67%
102.36%
95.91%
99.43%
92.79%
96.12%
89.28%
92.38%
83.07%
85.77%
76.06%
78.40%
68.32%
70.32%
59.91%
61.59%
50.85%
52.22%
41.16%
,42.20%
"30.81%
31.49%
©20.00%

-




ANNEX D
to Conditional
Sale Agreement
[CS&M Ref. 1160-044)

ASSIGNMENT OF LEASE AND'AGREEMENT dated as of October 1, 1980 (*‘Assignment”),
by and between THE CONNECTICUT BANK AND TRUST COMPANY, acting not in its
individual capacity but solely in its capacity as Trustee (‘“Lessor”) under a Trust Agreement (“Trust
Agreement”) dated as of the date hereof with the parties named therein (severally “Owner” and
collectively “Owners”), and MERCANTILE-SAFE DEPOSIT AND TRUST COMPANY, as Agent
(“Vendor”) under a Participation Agreement dated as of the date hereof.

WHEREAS the Lessor is entering into a Conditional Sale Agreement dated as of the date hereof
(“C8A”) with General Motors Corporation (Electro-Motive Division) and General Electric Company
(severally “Builder” and collectively “Builders"”), providing for the sale to the Lessor of such units of
railroad equipment (“Umts”) described in Annex B thereto as are delivered to and accepted by the
Lessor thereunder;

WHEREAS the Lessor and BURLINGTON NORTHERN INC. (“Lessee”) have entered into a
Leage of Railroad Equipment dated as of the da,te hereof (“Lease’’) pmviding for the leasing by the
Lessor to the Lessee of the Units;

WHEREAS, in order to provide security for the obligations of the Lessor undt‘r the CSA and as
an inducement to the Vendor to invest in the CSA Indebtedness {as defined in paragraph 4.3(b) of the
CSA), the Lessor agrees to assign for security purposes its nghts in, to and under the Lease to the

Vendor; :

NOW, THEREFORE, in consideration of the premises and of the payments to-be made and the
covenants hereinafter mentioned to be kept and performed, the parties hereto agree as follows:

1. The Lessor hereby assigns, transfers and sets over unto the Vendor, as collateral security for
the payment and performance of the obligations of the Lessor under the CSA, all the Lessor’s right,
title-and interest, powers, privileges and other benefits under the Lease (including those inuring to the
benefit of the Owners other than those contained in §20 of the Lease and other than those contained in
the Indemnity Agreement referred to therein), ineluding, without limitation, the immediate right to
receive and collect all rentals, profits and other sums payable to or receivable by the Lessor from the
Lessee under or pursuant to the provisions of the Lease whether as rent, casualty payment,
indemnity, liquidated. damages, or otherwise (such moneys, other than the Excluded Indemnity
defined below, heing hereinafter called ‘“Payments”), and the right to make all waivers and
agreements, to give all notices, consents and releases, to take all action upon the happening of an -
Event of Default specified in-the Lease, and to do.any.and all other things whatsoever which the

‘Lessor is or may become entitled to do under the Lease; provided, however, that, notwithstanding the

foregoing, the Lessor shall be entitled to receive directly from the Lessee any indemnification provided
for the Lessor under §§6 and 12 of the Lease, which indemnification is excluded from this Assignment
(“Excluded Indemnity”). In furtherance of the foregoing assignment, the Lessor hereby irrevocably
authorizes and empowers the Vendor in its own name, or ini the name of its nominee, or in the name of
the Lessor or as its attorney, to ask, demand, sue for, collect and receive any and all Payments to
which the Lessor is or may become entitled under the Lease and to enforce compliance by the Lessee
with all the terms and provmona thereof.

The Vendor agrees to accept any Payments made by the Lessee for the ace ;ount of the Lessor pur-
suant to the Lease. To the extent received, the Vendor will apply such Payments to satisfy the obliga-
tions of the Lessor under the CSA, and, so long as no event of default or event which with the lapse of
time and/or demand provided for in the CSA could constitute an event of default thereunder, shall
have occurred and be continuing, .any balancée shall be paid to the Owners on the samé date such
Payment iz applied to satisfy such obligations of the Lessor by bank wire to the Owners at such
address as may be specified to the Vendor in writing, and such balance shall be retained by the

A [.A'I
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Owners. If the Vendor shall not receive any rental payment |under §3 of the Lease or Casualty Value
payment under §7.1 of the Lease when due, the Vendor shall notify the Lessor and each' Owner by
telegraph, confirmed by registered mail, return recenp't reques'ted, at its address set forth in the Lease;
provided, however, that the failure of the Vendor to so notify the Lessor and each Owner shall not affect
the obligations of the Lessor hereunder or under the CSA, elaxcept that the Vendor may not make a
Declaration of Default (as defined in paragraph 16. 1] of the CSA) based solely on an event of default
under subparagraph (a) of said paragraph 16.1 arlsmg solely| by reason of the failure of the Lessee to
make any such rental or Casualty Value payment which! pursuant to subparagraph (e) of said
paragraph 16.1, would not constitute an event of default thereunder if the Lessor complies with the
provisions thereof unless such event of default is not remedied within five days after notification is
given as aforesaid.

2. This Assignment is executed only as security jand, therefore, the execution and delivery of this
Assignment shall not subject the Vendor to, or transfer, or |pass, or in any way affect or modify the
liability of the Lessor under the Lease, it being agré“ed that | notwithstanding this Assignment or any
subsequent assignment, all obligations of the Lessor [to the Lessee shall be and remain enforceable by
the Lessee, its successors and assigns, against, and only aga inst, the Lessor or persons other than the

Vendor.

3. The Lessor will faithfully abide by, perform and discharge each and every obligation, covenant
and agreement which the Lease provides are to be perforlmed by the Lessor; without the written
consent of the Vendor, the Lessor will not antlmpate the rents under the Lease or wdive, excuse,
condone, forgive or in any manner release or dllscharge the Lessee thereunder of or from the
obligations, covenants, conditions and agreements to be performed by the Lessee, including, without
limitation, the obligation to pay the rents in the mar’mer a.nd! at the time and place specified therein or
enter into any agreement amending, modifying or t[erminating the Lease and the Lessor agrees that

any amendment, modification or termination thereof|without such consent shall be void.

4. The Lessor does hereby constitute the Vendor the Lessor’s true and lawful attorney, irrevo-

cably, with full power (in the name of the Lessor, or otherwi’se), to ask, require, demand, receive, com-

pound and give acquittance for any and all Paymeqts due and to become due under or arising out of
the Lease to which the Lessor is or may become entitled, to lenforce compliance by the Lessee with all

. [ | . .
the terms and provisions of the Lease, to endorse any checks or other instruments or orders in connec-
tion therewith and to file any claims or take any action or institute any proceedings which to the Ven-

i
dor may seem to be necessary or advisable in the premises.

5. Upon the full discharge and satisfaction of all sums and other obligations due from the Lessor
under the CSA, this Assignment and all rights herein assigned to the Vendor shall terminate, and all
estate, right, title and interest of the Vendor in and|to the Lease shall revert to the Lessor. Promptly
following such full discharge and satisfaction, the Vendor agrees that it will advise the Lessee in writ-
ing that all sums and other obligations due from the! Lessor under the CSA have been fully discharged
and satisfied and instruct the Lessee that no further payments under the Lease are to be made to the
Vendor.

6. The Lessor will, from time to time, execute,‘f acknowledge and deliver any and all further in-
struments reasonably requested by the Vendor in order to|confirm or further assure, the interest of
the Vendor hereunder.

7. The Vendor may assign all or any of the rights assigned to it hereby or arising under the
Lease, including, without limitation, the right to receive any Payments due or to become due. In the
event of any such assignment, any such subsequent |or successive assignee or assignees shall, to the ex-
tent of such assignment, enjoy all the rights and privileges and be subject to all the obligations of the
Vendor hereunder. ‘

8. This Assignment shall be governed by the laws of |the State of Connecticut, but the parties
shall be entitled to all rights conferred by 49 U.S!C. §11303 and Section 86 of the Railway Act of
Canada.
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9. The Lessor shall cause copies of all notices received in connection with. the Lease and all
payments hereunder to be promptly delivered or made to the Vendor ' :

10. The Vendor hereby agrees with the Lessor that the Vendor will not, so long as no event of
default under the CSA has occurred and is conmnumg, exercise or enforce, or seek to exercise or
enforce, or avail itsell of, any of the rights, powers, privileges, authorizations or benefits which are
assigned and transferred by the Lessor to the Vendor by this Assignment, except the right to receive
and apply the Payments as provided in paragraph 1 hereof, and that, subject to the terms of the
Lease and the CSA, the Lessor may, so long as no event of default under the CSA has occurred and is
then continuing, exercise or enforce, or seek to exercise or enforce, its rights, powers, privileges, and
remedies arising out of §13.1(a) of the Leéase; pmmded however, that the Lessor may, whether or not an
event of default under the C8A has occurred and is then continuing, exercise or enforce, or seek to
exercise and enforee, its rights, powers, privileges and remedies arising our of §13.1(a) of the Lease in
respect of the Excluded Indemnity; provided further, however, that the Lessor shall not, without the
prior written consent of the Vendor, terminate the Lease or otherwise exercise or enforce, or seek to
exercise or enforce, any rights, powers, privileges and remedies arising out of §13.1(b) of the Lease or
take any action which would cause any termination of the Lease.

. Anything herein to the contrary notwithstanding, each and all of the representations and
agreements in this Assignment made on the part of the financial institution acting as Lessor are each
and every one of them made and intended not as personal representations and agreements by said
financial institution in its individual capacity, or for the purpose or with the intention of binding said
financial institution personally but are made and intended for the purpose of binding only the Trust
Estate as such term is used in the Trust Agreement, and this Agreement is executed and delivered by
said financial institution solely in the exercise of the powers expressly conferred upon it as trustee
under the Trust Agreement; and no personal liability or personal responsibility is assumed by or shall
at any time be asserted or enforeeable against said financial institution, on account of any representa-
tion or agreement hereunder of the Lessor, either expressed or implied, all such personal liability, if
any, being expressly waived and released by the Vendor and by all persons claiming by, through or
under the Vendor; provided, however, that the Vendor or any person claiming by, through or under the
Vendor, making claim hereunder, may look to said Trust Estate for the satisfaction of the same.

This Assignment shall be effective upon delivery of fully executed counterparts hereof to Messrs
Cravath, Swaine & Moore, at their offices in New York, New Xork

IN WITNLSQ WHEREOF, the parties hereto have r‘&uwd this instrument to be executed in
their respective corporate names by officers thereuntd duly authorized and then‘ respective corporate
seals to be affixed and duly attested, all as of the date first above written.

THE CONNECTICUT BANK AND TRUST
"COMPANY, as Trustee as aforesaid,

by

[CorporaTe SEAL] Authorized Officer
ATTEST:

Authorized Officer .
MERCANTILE-SAFEDEPOSIT AND TRUST

COMPANY, as Agent,
by

[CorporaTe SEAL] Assistant Vice President

ATTEST:. .
Corporate Trust Officer
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STATE OF CONNECTICUT,
- COUNTY OF HARTFORD, }

On this day of , 1980,. before me personally |appeared , to me personally

known, who, being by me duly sworn, says that he is
BANK AND TRUST COMPANY, that one of the
corporate seal of said corporation and that said inst
corporation by authority of its Board of Directors
foregoing instrument was the free act and deed of said

[NoTaRriaL SEAL] !

My Commission expires

STATE OF MARYLAND, .
CITY OF BALTIMORE, }

An Authorized Officer of THE CONNECTICUT
seals affixed to the foregoing instrument is the
rument was signed and sealed on behalf of said
and he acknowledged that the execution of the
corporation.

Notary Public

|

On this day of , 1980, before me persollally appeared R. E. SCHREIBER, to me personally
known, who, being by me duly sworn, says that he isjan Assistant Vice President of MERCANTILE-
SAFE DEPOSIT AND TRUST COMPANY, that one|of the seals affixed to the foregoing

{
instrument is the corporate seal of said corporation an

d that said instrument was signed and sealed on

~ behalf of said corporation by authority of its Board of Directors and he acknowledged that the

execution of the foregoing instrument was the free act

[NoTAaRIAL SEAL)

My Commission expires
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CONSENT AND AGREEMENT

AR ~ The undersigned, BURLINGTON NORTHERN INC.,, a Delaware corporation (“Lessee’), the
— lessee named in the Lease (“Lease”) referred to in the foregoing Assignment of Lease and Agreement
Y {“Lease Assignment”), hereby (a) acknowledges receipt of a copy of the Lease Assignment and (b)

consents to all the terms and conditions of the Lease Aqqlgnment ‘and agrees that so long as the Lease
Assignment is effective:

u

! (1) it will pay all rentals, casualty payments, liquidated damages, indemnities {except the

- Excluded Indemnity defined in Section 1 of the Lease Assignment) and other moneys provided for
in the Lease due and to become due under the Lease directly to Mercantile-Safe Deposit and
Trust Company, as Agent (“Vendor”), the assignee named in the Lease Assignment, by bank wire
transfer of immediately available funds to The Annapolis- Banking and Trust Company, Main
i Street and Church Circle, Annapolis, Maryland, for credit to the Agent’s Account No. 52076-1,
j with a request that The Annapolis Banking and Trust Company advise Mrs. K. M. Tollberg,
| Assistant Vice President, Mercantile-Safe Deposit and Trust Company, Baltimore, Maryland,
i that the funds are “RE: BN 10/1/80” {or at such other address as may be furnished in writing to
the Lessee by the Vendor};

(2) the Vendor shall be entitled to the benefits of, and to receive and enforce performance of,
| all the covenants to be performed by the Lessee under the Lease as though the Vendor were
‘ named therein as the Lessor and that the Lessee will not assert against the Vendor any claim or

defense the Lessee may have against the Lessor under the Lease,

(8) the Vendor shall not, by virtue of the Lease Assignment, be or become subject to any

liability or obligation under the Lease or otherwise; and

(4) the Lease shall not, without the prior written consent of the Vendor, be terminated or
modified, nor shall any action be taken or omitted by the Lessee the taking or omission of which
” might result in an alteration or impairment of the Lease or the Lease Assignment or this Consent
. and Agreement or of any of the rights created by any thereof.

This Consent and Agreement, when accepted by the Vendor by signing the acceptance at the foot
- hereof, shall be deemed to be a contract under the laws of the State of Minnesota and, for all pur-
poses, shall be construed in accordance with the laws of said State,

BURLINGTON NORTHERN INC,

{CorPoraTE SEAL| . S by

' Vice President and Treasurer
ATTEST:

Assistant Secretary

The foregoing Consent and Agreement is hereby accepted, as of the 1st day of October, 1980.

MERCANTILE-SAFE DEPOSIT AND
TRUST COMPANY, as Agent,

[CorpoRATE SEaL] by

v . Assistant Viee President
‘ ATTEST:

Corporate Trust Officer
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