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INTERSTATE COMMERCE LOMMISSION

Dear Ms. Mergenovich:

49 U.S.C-.
Canadian Wheat Board,

Pursuant to
with on behalf of The

_recordatlon, counterparts of the follow1ng.

Utah, N.A., and National Steel Car Limited; and
(b} Agreement and Assignment dated as of’

September 15,

and Trust Company and National Steel Car Limited.

(2) . Lease of Railroad Equipment dated as of

INTERSTATE COMMERCE COMMISSION

December 22,

(a) Conditional Sale Agreement dated as of
September 15, 1980, between First Security . Bank of

1980, between Mercantile-Safe Deposit

CTOUNSEL
MAURICE T. MOORE
CARLYLE £ MAW

AOSWELL L. GILPATRIC
ALBERT R. CONNELLY
L. R. BRESLIN, JR.
GEORGE B, TURNER
FRANK H. DETWEILER
AEORGE G. TYLER
JOHN H. MORSE
MAROLE R MEDINA, JR.
CHARLES R. LINTON
WILLIAM B, MARSHALL
ROYALL VICTOR

ALLEN H. MERRHL

4, PLACE DE (A CONCORDE

75008 PARIS, FRANCE
TECEPHONE. 26%-81-54
TELEX: 290530 i

33 THROGMORTON STREET
LONOON, ECZN 2ZBR, ENGLAND

'YELE'.PF_!ONE 16061421
TELEX: §814B01

1980

. § 11303(a), I enclose here--
for filing and

September 15, 1980, between The Canadian Wheat Board

and Flrst Security Bank of Utah, N.A.

The addresses of the parties to the aforementioned

agreements are:

Trustee—Lessor—Vendee:

First Security Bank ofimtahw N.A.
79 South Main Streeﬁ N

Salt Lake City, Ufmh 4,}]#
“‘“ ‘! is




Builder-vVendor:

National Steel Car Limited
Post Office Box 450
Hamilton, Ontario L8N 3J4
CANADA.,

Lessee:

The Canadian Wheat Board
423 Main Street

Winnipeg, Manitoba R3C 2P5.

Agent-Assignee

Mercantile-Safe Deposit and Trust Company
Two Hopkins Plaza
Baltimore, Maryland 21201.

The equipment covered by the aforementioned agree-
ments consists of 275 covered hopper cars bearing the road
numbers of the Lessee CPWX605827 through CPWX606101, and
also bearing the legend "Owned by a Bank or Trust Company.
Ownership Subject to a Conditional Sale Agreement filed
with the Interstate Commerce Commission".

Enclosed is our check for $100 for the required
recordation fee. Please accept for recordation one counter-
part of each of the enclosed agreements, stamp the remaining
counterparts with your recordation number and return them to
the delivering messenger along w1th your fee recelpt addressed
to the undersigned.

Very truly yours,

9 .
raes [
‘G ﬁ, Ay N
J{ 12 Licinie

Rogel D. Turner £7 I
As Agent for The Canadlan Wheat
Board

Agatha Mergenovich, Secretary,
Interstate Commerce Commission,
Washington, D. C. 20423,

. Encl.
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LEASE OF RAILROAD EQUIPMENT dated as
of September 15, 1980, between THE CANADIAN
WHEAT BOARD, a body corporate acting as
agent of Her Majesty in right of Canada (the
"Lessee"), and FIRST SECURITY BANK OF UTAH,
N.A., a national banking association, not
individually but solely in its capacity as
Trustee (the "Lessor") under a Trust Agree-
ment dated as of the date hereof (the "Trust
Agreement").

The Lessor is entering into a conditional sale
agreement dated as of the date hereof (the "CSA") with
National Steel Car Limited (the "Builder") wherein the
Builder has agreed to manufacture, sell and deliver to
the Lessor the units of railroad eguipment described in
Schedule A hereto (the "Equipment"). A. L. McCormick
({the "Owner") will be the beneficial owner of the Equipment
delivered and accepted under the CSA. The Builder is
assigning its interest in the CSA to Mercantile-Safe
Deposit and Trust Company, acting as agent (said bank
acting in such capacity being hereinafter called the
"Vendor") under a Participation Agreement dated as of the

‘date hereof (the "Participation Agreement"”).

The Lessee desires to lease such number of units
of the Equipment as are delivered, accepted and settled for
under the CSA (the "Units") and for which Certificates of
Acceptance referred to in § 2 hereof are executed and
delivered, at the rentals and upon the terms and conditions
hereinafter provided.

NOW, THEREFORE, in consideration of the rentals
to be paid and the covenants hereinafter contained, the
parties hereto hereby agree as follows:

§ 1. Net Lease. This Lease is a net lease. The .
Lessee's obligation to pay all rentals and other amounts
hereunder shall be absolute and unconditional and the
Lessee shall not be entitled to (a) any abatement or
reduction of rent, including, but not limited to, abate-
ments or reductions due or alleged to be due by reason of
any past, present or future claims of the Lessee against
the Lessor under this Lease or under any other agreement,
or against the Builder or the Vendor or otherwise or (b)

L-1-B



any setoff against rent, including, but not limited to, any
setoffs due or alleged to be due by reason of any past,
present or future claims oi the Lessee against the Lessor
under this Lease or under any other agreement or otherwise;
nor, except as otherwise expressly provided herein, shall
this Lease terminate, or the respective obligations of the
Lessor or the Lessee be otherwise affected, by reason of
any defect in or damage to|or loss of possession or loss of
use or destruction of all or any of the Units from whatso-
ever cause, any liens, encumbrances or rights of others
with respect to any of the’Unlts, the prohibition of or
other restriction against the Lessee's use of all or any of
the Units, the 1nterference with such use by any person or
entity, the invalidity or. unenforceablllty or lack of due
authorization of this Lease, or for any other cause whether
similar or dissimilar to the fore901ng, any present or
future law to the contrary notw1thstand1ng, it belng the
intention of the parties hereto that|the rents and other
amounts payable by the Lessee hereunoer shall continue to
be payable in all events in the manner and at the times
herein provided unless the obllgatlon to pay the same shall
be terminated pursuant to the express provisions of this
Lease. To the extent permltted by applicable law, the
Lessee hereby waives any and all rights which it may now
have or which at any time hereafter may be conferred upon
it, by statute or otherwise, to terminate, cancel, quit or
surrender the lease of any'of the Units except in accor-
dance with the express terms hereof.f Each rental or other
payment required to be made by the Lessee hereunder shall
be final, and the Lessee shall not seek to recover all or
any part of such payment for any reason whatsoever.

§ 2. Delivery and Acceptance of Units. The
Lessor hereby appoints the|Lessee 1ts agent for inspection
and acceptance of the Units pursuant to the CSA. Each
delivery of a Unit to the Lessor under the CSA shall be
deemed to be a delivery hereunder toithe Lessee at the
point or points at which such Unit i$ delivered to the
Lessor under the CSA. - Upon such dellvery, the Lessee
will cause an employee or agent of the Lessee to inspect
the same and, if such Unlt}ls found to be acceptable, to
accept delivery of such Unit on behalf of the Lessor under
the CSA and itself hereunder and execute and deliver to
the Lessor a certificate of acceptance (the "Certificate
of Acceptance") in substantlally the|form of Schedule D
hereto, which shall be deemed to form a part hereof,
whereupon such Unit shall be deemed to have been delivered
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to and accepted by the Lessee and shall be subject there-
after to all the terms and conditions of this Lease.

§ 3. Rentals. The Lessee agrees to pay to
the Lessor, as rental for each Unit subject to this
Lease, 50 consecutive semiannual payments, payable in
arrears, on January 2 and July 2 in each year, commenc-
ing July 2, 1981 (each of such 50 dates being herein-
after called a "Rental Payment Date"). The first 17
semiannual payments shall each be in an amount equal to
4.66986% of the Purchase Price (as hereinafter defined)
of each Unit then subject to this Lease and the next 33
semiannual payments shall each be in an amount equal to
5.70761% of the Purchase Price of each Unit then subject
to this Lease. The term "Purchase Price" as used herein
with respect to any Unit shall mean the average of the
Purchase Prices of all the Units determined as provided
in the first paragraph of Article 4 of the CSA (without
regard to the second proviso in such paragraph)} and written
notice of which Purchase Prices shall have been given by
the Lessor to the Lessee: provided, however, that in no
event shall such average Purchase Price per Unit exceed
U.S. $45,732 unless the Lessee shall otherwise agree in
writing.

The Lessee also agrees to pay as additional
rent hereunder the amounts referred to in §€ 6 and 9

hereof and Annex A hereto.

The Lessor and the Lessee agree that if (a)
there shall be a difference on any day after the first
Closing Date between 12.5% per annum and the rate of
interest payable on the Conditional Sale Indebtedness
(as defined in the CS2) on such day, (b) at the time
of issuance of debt to permanent investors as contem-
plated by the second paragraph of Paragraph 2 of the
Participation Agreement, there shall be a difference
between the aggregate principal amount, maturity date
or average life of such debt and the aggregate principal
amount, maturity date or average life of the Conditional
Sale Indebtedness outstanding immediately prior to the
issuance of such debt, or (c¢) the Owner shall make any

‘payment pursuant to the last sentence of the first para-

graph of Paragraph 13 of the Participaton Agreement, then
the rentals pavable hereunder and the Casualty Values and
Termination Values set forth in Schedules B and C hereto
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will be appropriately adjuslted upward or downward to pre-
serve the Owner's after-tax eConomiC1yields and cash flows
(computed on the same assumptions, 1nclud1ng tax rates, as
were utilized by the Owner hn orlglnally evaluating this
transaction), it being understood that in the case of the
foregoing clause (a) any sth upward adjustment shall be in
an amount at least sufflclent to cover the increased

interest cost on the Condltlonal Sale Indebtedness.

All rental payments payable! hereunder shall be in
such coin or currency of the United- States of America as at
the time of payment shall be legal te?der for the payment

of public and private debts|

|

{

If any of the rental payment dates referred to
above is not a business dayl the rental payment otherwise
payable on such date shall then be payable on the next
succeeding business day. The term "business day" as used
herein means any calendar day, excludlng Saturdays, Sundays
and any other day on which banklng 1nst1tut10ns in Balti-
more, Maryland, New York, New York, or Salt Lake City,
Utah, are authorized or oblﬂgated to remaln closed.

\

The Lessee agrees |to make each payment provxdeo

for in this § 3 in funds 1mmed1ately avallable at or prior

to 11:00 a.m. local time in |the city where such payment is

due. . l
' ' |

Notwithstanding anything to |the contrary con-
tained in this Lease, in the event the aggregate of all
payments otherwise required o ‘be made,under this Lease by
the Lessee on or prior to March 31, 1981, shall exceed the
equivalent of Can. $1,375, 000, ‘the amount of such excess
shall be due and payable on Apr11 1, 1981.

§ 4. Term of Lease.  The term of this Lease
as to each Unit shall begin on the date of delivery and
acceptance of such Unit hereunder ano,lsub]ect to the
provisions of §§ 7, 10, 14 and 15 hereof, shall terminate
on January 2, 2006. Except for obllgatlons of the Lessee
hereunder which are spec1f1cally stated to terminate at
a fixed time, the obllgatlons of the Lessee hereunder
(including, but not limited to, the obllgatlons under §§ 3,

6, 7, 9, 13 and 15 hereof) shall surv1ve the expiration of
the term of this Lease. ‘
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So long as no Event of Default exists hereunder,
this Lease may not be terminated (other than pursuant to
§ 7 hereof) and the Lessee shall be entitled to the rights
of quiet enjoyment, possession, use and assignment provided
under § 12 hereof. The Lessee acknowledges that upon the
occurrence of an Event of Default hereunder, the Vendor may
exercise all the rights and remedies provided in the CSA.

§ 5. Identification Marks. The Lessee.will
cause each Unit to be kept numbered with the identifying
number set forth in Schedule A hereto, or in the case of
any Unit not there listed such identifying number as shall
be set forth in any amendment or supplement hereto extend-
ing this Lease to cover such Unit, and will keep and
maintain, plainly, distinctly, permanently and conspicu-
ously marked on each side of each Unit, in letters not less
than one inch in height, the words, "OWNED BY A BANK OR
TRUST COMPANY. OWNERSHIP SUBJECT TO A CONDITIONAL SALE
AGREEMENT FILED WITH THE INTERSTATE COMMERCE COMMISSION",
or other appropriate words designated or approved by the
Lessor, with appropriate changes thereof and additions
thereto as from time to time may be required by law or
reasonably requested in order to protect the Lessor's and
the Vendor's title to and interest in such Unit and the
rights of the Lessor under this Lease and of the Vendor
under the CSA. The Lessee will not place or permit any
such Unit to be placed in operation or exercise any con-
trol or dominion over the same until such words shall have
been so marked on both sides thereof and will replace or
cause to be replaced promptly any words which may be
removed, defaced, obliterated or destroyed. The Lessee
will not change or permit to be changed the identifying
number of any Unit unless and until (i) a statement of new
number or numbers to be substituted therefor shall have
been filed with the Vendor and the Lessor and filed,
recorded and deposited by the Lessee in all public offices
where this Lease and the CSA shall have been filed,
recorded and deposited and (ii) the Lessee shall have
furnished the Vendor and the Lessor an opinion of counsel
to the effect that such statement has been so filed and
deposited, that such filing and deposit will protect the
Vendor's and the Lessor's rights in such Units and that
no other £iling, deposit or giving of notice with or to
any Canadian or United States Federal, state, provincial
or local government or agency thereof is necessary to
protect the rights of the Vendor and the Lessor in such
Units. -




|
|
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Except as above prov1ded, mhe Lessee will not
allow the name of any perspn, ‘association or corporation
to be placed on any Unit as a designation that might be
interpreted as a claim of bwnership, provided, however,
that the Lessee may permit| the Equipment to be lettered
with the names, trademarks,, 1n1t1alsior other insignias
customarily used by the Lessee or its affiliates or any
long-term operator- or sublessee permatted under § 12 hereof
on railroad equlpment used| by it of the same or a similar
‘type for convenience of 1dent1f1catlon of its rights to
use the Equlpment under this Lease, and the Equipment may
be lettered in an appropriate manner' for convenience of
identification of the interest of the Lessee therein.

§ 6. Taxes. (a) Indemnlty The Lessee agrees
that, notwithstanding the last sentence of this paragraph,
each rental or other payment hereunder {including, without
limitation, any indemnity payable under § 15 hereof) shall
be free of all withholdings of any nature whatsoever,
and that in the event any %1thhold1ng is required, the
Lessee shall pay an addltlonal amount such that the net
amount of rental actually recelved by the Lessor free
of withholding will egual the amount [0of rental then due
absent such withholding. In addltlon, unless excused
pursuant to the orovisionsyof paragraph (b) of this § 6,
the Lessee agrees to pay and,:on wrltten demand, to
indemnify and hold the Lessor (in both its individual and
fiduciary capacities and 1nclud1ng for the purposes of this
§ 6 the Trust Estate (as defined in the Trust Agreement))
and the Owner (the “Indemnﬂtees") harmless from, all
license and registration fees and alﬂ taxes, levies,
imposts, duties, charges or w1thholdlngs of any nature
whatsoever together with any penaltles, fines or interest
thereon (hereinafter collectively referred to as "Taxes")
imposed against any Indemnitee, the ﬂessee, the Units or
any portion thereof by any |Federal, State or local govern-
ment or taxing authority in the United States or by any
foreign government or goverjnmental subdivision thereof or
any taxing authority thereo|f (includﬂng, without limita-
tion, Canadian deemed dispoisition taﬂes), if any, upon or
with respect to the Units or any portion thereof, or upon
or with respect to the purchase, ownegship, delivery, leas-
ing, possession, use, operation, return or other disposi-
tion thereof prior to the return (after any storage period)
of the Units to the Lessor Efter the explratlon or termina-
tion (other than pursuant to § 10 hereof) of this Lease, or
upon or with respect to the| rentals, recelpts or earnings
arising therefrom including| interest and pr1nc1pal payable
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on the Conditional Sale Indebtedness, or upon or with
respect to this Lease, the CSA, the Participation Agree-
ment, the Trust Agreement, the Assignment (as defined in

‘the CSA), the Conditional Sale Indebtedness or the issu-

ance, acquisition or subsequent transfer of the Conditional
Sale Indebtedness, unless, and only to the extent that, any
such Tax which is not imposed by way of withholding is
being contested in good faith by the Lessee or such Indem-
nitee pursuant to paragraph (c) of this § 6 (and for the
payment of which adequate reserves have been provided or
other arrangements satisfactory to the Lessor have been
made) by appropriate proceedings so long as such proceed-
ings do not involve any danger of the sale, forfeiture or

. loss of the Units or any interest therein and do not, in

the opinion of the Lessor, adversely affect the property or
rights of the Lessor hereunder or of the Vendor under the
CSA. The Lessee further agrees that, with respect to any
payment or indemnity hereunder other than any payment of or
indemnity for Canadian withholding taxes, such payment or
indemnity shall include any amount necessary to hold the
Indemnitee harmless, on an after-tax basis, from all Taxes
required to be paid by such Indemnitee with respect to such
payment or indemnity under the laws of any Federal, state
or local government or taxing authority or under the laws
of any foreign government or any taxing authority or
governmental subdivision or taxing authority of a foreign
country.

{b) Limitation on Indemnity. Notwithstanding

‘the provisions of paragraph (a) of this § 6, the Lessee

shall have no obligation thereunder as to:

(1) any Taxes on, based on or measured by the net
income of any Indemnitee imposed (i) by the United
States of America, (ii) by the state or local govern-
ment or other local taxing authority having geographi-

~cal jurisdiction over the place in which such Indem-
nitee has its principal office or (iii) by any foreign
government or any taxing authority or governmental
subdivision of a foreign country to the extent allowed
as a credit against income taxes imposed by the United
States of America taking into account any applicable
limitation on the aggregate amount of such credit and
after assuming that all other Taxes of such Indemnitee
for the same or prior periods which quallfy for such
credit are first allowed;



|

(2) any Taxes on, based on, or measured by, any.
fees or compensation |received by the Lessor or the
Vendor for their respective services rendered in
connection with the transactloqs contemplated hereby;

' !

(3) any Taxes included in [the Purchase Price;

(4) any Taxes on, based on or measured by the
net income of any Indemnitee imposed by any foreign
government or any tax|ing authoriity or governmental
subdivision of a forejign country by virtue of such
Indemnitee's being engaged in business in such foreign
country through activities unrelated to the trans-
actions contemplated by the Part1c1patlon Agreement,
to the extent the Lessee's obllgatlon as to such Taxes
would otherwise exceed the amount of withholding
taxes which would be payable if!such Indemnitee were

o ; . \
not so engaged in such business; or

(5) any Taxes on, based on|or measured by the
net income of the Trust Estate 1f and to the extent
that such Taxes are 1m substitution for or reduce
Taxes payable by the Owner whlch the Lessee has not
agreed to pay or 1ndemn1fy agalnst pursuant to this
§ 6;

provided, however, that, notwithstanding the foregoing
subparagraphs (1) through q5), there\shall not be excluded
any Taxes imposed by any jurlsdlctlon on, based on, or
measured by, net income resultlng dlqectly or indirectly
(whether by inclusion of an 1tem in gross income, disallow-
ance of a credit against tax, dlsallowance of a deduction
for depreciation or otherwilse) from QX) the Lessee's

receipt of or right to recelive any refund or credit from

the Builder with respect to the Unitsh or (y) any additional
amount of indemnity paid by, the Lessee pursuant to the last
sentence of paragraph (a) of this § 6i; provided further,
however, that if an indemnification payment 1s made pursuant
to this § 6, the Lessee shall be entlFled to offsetting tax
benefits realized by the Owner which correspond to those
described in the second, thlird and flfth sentences of para-
graph (c¢) of Annex A heretol :

(c) Contest. If any proceeding (including the
written claim or written threat of such proceeding) is
commenced against any Indemnltee for ?ny such Tax, such

Ao
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Indemnitee shall promptly notify the Lessee. If reason-
ably requested by the Lessee in writing, such Indemnitee
shall upon receipt of indemnity satisfactory to it and at
the expense of the Lessee (including, without limitation,
all costs, expenses, losses, legal and accountants' fees
and disbursements, penalties and interest) in good faith
contest (after consultation with Lessee), in the name of

" the Lessee or such Indemnitee, the validity, applicability

or amocunt of such Tax by (i) resisting payment thereof if
such Indemnitee in its sole discretion shall determine such
course 'of action to be appropriate, (ii) not paying the
same except under protest, if protest is necessary and
proper, or (iii) if payment is made, using reasonable
efforts to obtain a refund thereof in appropriate adminis-
trative and judicial proceedings. The Lessee, through its
counsel, shall have the right to participate in and to
control any proceeding relating to such contest; provided,
however, that if counsel designated by such Indemnitee
shall reasonably determine that control by Lessee's counsel
might be detrimental tc the best interests of such Indem-
nitee; then such Indemnitee's counsel shall have the socle
right to control such proceeding. If any Indemnitee shall
obtain a refund of all or any part of such Tax paid by the
Lessee, such Indemnitee shall pay the Lessee the amount of
such refund, plus any additional tax benefits realized by
such Indemnitee as a result of such payment; provided,
however, that such amount shall not be payable before such
time as the Lessee shall have made all payments or indem-
nities then due under this § 6. If in addition to such
refund such Indemnitee shall receive an amount representing
interest on the amount of such refund, the Lessee shall be
paid that proportion of such interest which is fairly
attributable to Taxes paid by the Lessee prior to the
receipt of such refund. The Lessee shall not be deemed

to be in default under any of the above indemnification
provisions so long as any Indemnitee shall diligently
prosecute such contest.

(d) Reports. 1In case any report or return is
required to be made with respect to any obligation of the
Lessee under this § 6 or arising out of this § 6, the
Lessee will either make such report or return in such
manner as will show the ownership of the Units in the
Lessor, and send a copy of such report or return to the
Lessor, or will notify the Lessor of such requirement and
make such report or return in such manner as shall be
satisfactory to the Lessor.
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(e) Indemnification Under |(CSA. 1In the event
that the Lessor shall become obligated to make any payment
to the Vendor or otherwise pursuant to Article 6 of the CSA
(except to the extent the Lessor shall also be obligated
to make such payment pursuant to the proviso to the last
paragraph of Article 12 theéreof) not;covered by the first
paragraph of this § 6, the |Lessee shall pay such additional
amounts (which shall also be deemed Taxes hereunder) to the
Lessor as. will enable the Lessor to fulflll completely its
obligations pursuant to said prov151on.

§ 7. Maintenance; Casualty Occurrences; Insur-
ance; Termination. The Lessee agrees that, at its own cost
and expense, it will maintain and keep each Unit (including
any parts installed on or replacements made to any Unit and
considered an accession theFeto as hereinbelow provided) in
as good operating ordér, repair and condition as when
originally delivered, ordinary wear and tear excepted, and
eligible for railroad 1nterthange in bccordance with the
interchange rules of the Assoc1at10n of American Railroads
and the rules of any governmental agency or other organiza-
tion with jurisdiction, if appllcablei

In the event that| any Unit shall be or become
worn out, lost, stolen, destroyed 1rreparably damaged, or
permanently rendered unfit for use from any cause whatso-
ever, or taken or requlsltloned by condemnation or other-
wise resulting in loss of posse551on by the Lessee for a
period of 90 consecutive days durlng the term of this Lease,
or before such Unit shall have been returned in the manner
provided in § 11 or § 13 hefeof (each‘such occurrence being
hereinafter called a “Casualty Occurrence”), the Lessee
shall promptly and fully notlfy the Lessor and the Vendor
with respect thereto. On the rental payment date next
succeeding the delivery of such notice (or, in the event
sucn rental payment date will occur within 15 days after
delivery of such notice, on{the next succeedlng rental
payment date) (such date belng herelnafter called a
"Casualty Payment Date"), the Lessee shall pay to the
Lessor an amount equal to the rental payment or payments
in respect of such Unit due |and payable on such Casualty
Payment Date plus a sum equal to the Casualty Value (as
hereinafter defined) of such Unit as of such Casualty
Payment Date in accordance ulth the schedule referred to
below. Upon the making of such payment by the Lessee in
respect of any Unit, the rental for such Unit shall cease
to accrue as of the date of such payment, the term of this
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Lease as to such Unit shall terminate and (except in the
case of the loss, theft or complete destruction of such
Unit) the Lessor shall be entitled to recover possession of
such Unit.

The Casualty Value of each Unit as of the Casu-
alty Payment Date for such Unit shall be the percentage
of the Purchase Price of such Unit as is set forth in
Schedule B hereto opposite such date; provided, however,
that if such Casualty Occurrence shall have occurred by
reason of a taking or requisition by condemnation or
otherwise by any Canadian governmental or public body or
authority, the Casualty Value of such Unit shall be the
higher of such percentage or the Fair Market Purchase Price
{determined in accordance with § 14 hereof) of such Unit.

Whenever any Unit shall suffer a Casualty Occur-
rence after the expiration of the original or extended term
of this Lease and before such Unit shall have been returned
in the manner provided in § 13 hereof, the Lessee shall
promptly and fully notify the Lessor and the Vendor with
respect thereto and pay to the Lessor an amount equal to
the Casualty Value of such Unit, which shall be 20% of the
Purchase Price of such Unit; provided, however, that if
such Casualty Occurrence shall have oOccurred by reason of a
taking or requisition by condemnation or otherwise by any
Canadian governmental or public body or authority, the
Casualty Value of such Unit shall be the higher of such
percentage or the Fair Market Purchase Price (determined in
accordance with § 14 hereof) of such Unit; provided fur-
ther, however, that if such Casualty Occurrence occurs
after the term of this Lease has been extended pursuant to
§ 14 hereof and the Lessee and the Lessor shall have agreed
to a different Casualty Value, such different Casualty
Value shall be applicable., Upon the making of any such
payment by the Lessee in respect of any Unit (except in the
case of the loss, theft or complete destruction of such
Unit), the Lessor shall be entitled to recover possession
of such Unit, provided that the Lessor shall have the right
to transfer to the Lessee without recourse or warranty all
of the Lessor's right, title and interest, if any, in and
to any such Unit,

The Lessor hereby appoints the Lessee its agent
to dispose of any Unit suffering a Casualty Occurrence or
any component thereof (including the issuance of bills of
sale for and on behalf of the Lessor), before or after the
expiration of this Lease, at the best price obtainable on
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"an "as is, where is" basis.| Provided| that the Lessee has
prev1ously paid the Casualty Value to, the Lessor and is not
in default hereunder, the Lessee shalh be entitled to the
net proceeds of such dlsposﬁtlon to the extent they do not
exceed the Casualty Value of such Unlt and shall pay any
excess to the Lessor; prov1ded further, however, that if
any such Unit suffering a Casualty Occurrence is disposed
of by the Lessee pursuant to a customary railroad settle-
ment rather than sold as prov1ded in the preceding sen-
tence, then any proceeds received on such settlement which
exceed the Casualty Value oF such Unlt will, provided that
the Lessee has previously paid such Casualty Value to the
Lessor and is not in default hereunder, be for the benefit
of the Lessee unless the scrap value of any such Unit
dlsposed of pursuant to a customary rallroad settlement is
in excess of its Casualty Value, in whlch case the Lessee
w1ll pay such excess to the Lessor. l

Except as herelnabove in thls § 7 provided, the
Lessee shall not be released from 1ts‘obl1gatlons hereunder .
in the event of, and shall bear the risk of, any Casualty
Occurrence to any Unit from | and afterldelzvery and accep-
tance thereof by the Lessee hereunderl

The Lessee will, at all tlmes prior to the
return of the Units to the Lessor in accordance with
the terms of this Lease and |during any storage period,
at its own expense, cause to be carried and maintained
public liability and property damage insurance in respect
of the Units against the risks and. 1n‘the amounts, if any,
customarily insured against |by the Lessee in respect of
similar equipment owned or leased by 1t.

If the Lessor shall receivelany insurance pro-
ceeds from insurance maintained by the Lessee or condem-
nation payments in respect of a Unit sufferlng a Casualty
Occurrence, the Lessor shall|, subject Fo the Lessee's
having made payment of the Casualty Value in respect of
such Unit and provided no Event of Default (or other event
which after notice or lapse Bf time or; both would become an
Event of Default) shall have| occurred and be continuing,
pay such proceeds or condemnation payménts to the Lessee.
All insurance proceeds receiyed by the! Lessor pursuant to
insurance maintained by the Lessee in respect of any Unit
not suffering a Casualty Occurrence shall be paid to the
Lessee upon proof satlsfactory to the Lessor that any

damage to such Unit in respeLt of which such proceeds were
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paid has been fully repaired so as to comply with the
provisions of the first paragraph of this § 7, provided no
Event of Default (or other event which after notice or
lapse of time or both would become an Event of Default)
shall have occurred and be continuing.

In the event that the Lessee shall during the
original term hereof, in its reasonable judgment, deter-
mine that the Units remaining under this Lease have become
economically obsoclete or surplus to the Lessee's require-
ments in the Lessee's business, as determined in good
faith by the Board of Directors of the Lessee, the Lessee
shall have the right, at its option and on at least 180
days' prior written notice to the Lesscor and the Vendor,
to terminate (which act shall hereinafter be called the
"Termination") this Lease as to all but not less than all
of such Units as of any succeeding rental payment date
specified in such notice (such termination date so speci-
fied being hereinafter called the "Termination Date”);
provided, however, that (i) the Termination Date shall be
not earlier than January 2, 1991, (ii) no Event of Default
or other event which after the lapse of time or the giving.
of notice or both would become an Event of Default shall
have occurred and be continuing on such date or on the
date on which the notice of such Termination shall be
given and (iii) on the Termination Date all Units shall be
in the condition required for redelivery pursuant to § 13
hereof.

During the period after the giving of such notice
until the fifth business day preceding the Termination
Date, the Lessee shall use its best efforts to obtain bids
{(and the Lessor may at its option obtain additional bids)
for the purchase of each such Unit, and the Lessee shall
at least five business days prior to such Termination Date
certify to the Lessor the amount of each such bid and the
name and address of the party (which shall not be a cor-
poration, other entity or individual affiliated with the
Lessée or any party from whom the Lessee or any such
affiliate intends thereafter to lease such Unit) submitting
such bid. On the Termination Date, the Lessor shall sell
each such Unit for cash to the bidder who shall have
submitted the highest bid prior to the Termination Date.
The total sale price realized at each such sale shall be
retained by the Lessor.

On such Termination Date, the Lessee shall pay
to the Lessor with respect to the Units an amount egqual to
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(i) the excess, if any, of the Termination Value (as
hereinafter defined) for the Units computed as of such
date over the sale price of the Units so sold after the
deduction of all expenses lncurred by the Lessor in
connection with such sale and (ii) the rental payment

with respect to the Units due on such Termination Date.

The Termination Value of eéch such Unit as of the
Termination Date shall be the hlgher\of (x) the percentage
of the Purchase Price of such Unit set forth in Schedule R
hereto opposite such date or (y) thexFalr Market Purchase
Price (determined in accordance w1thi§ 14 hereof) of such
Unit as of such date. 1In nb event shlall the aggregate
amount of sale proceeds retjained by the Lessor and payments
of rental and Termination Value recelved by the Lessor as
aforesaid be less than the Termlnatlon Value (as defined in
the CSA) with respect to the Units as| of such Termination
Date. |

If no sale of all tbe Unlts;shall occur on the
Termination Date with respect thereto! as provided above,
no Termination shall occur w1th respect to any of the Units
and this Lease shall continue 1n full| force and effect
without change.

Upon the recelpt by the Lessor of the amounts
above described, the obllgatlon of the Lessee to pay rent
pursuant to § 3 hereof in respect of such Unit on each
rental payment date shall contlnue torand including the
Termination Date but shall then termlnate. The Lessor
shall be under no duty to SOllClt blds, to inquire into
the efforts of the Lessee to obtain b%ds or otherwise to
take any action or incur any cost or expense in connection
with any sale other than to transfer or to cause to be
transferred all the Lessor's right, title and interest
in and to such Unit to the purchaser ﬁamed in the highest
bid certified by the Lessee to the Lessor as above pro-
vided. Any such sale shall |be free and clear of all the
Lessee's rights to such Unit/, but otherw1se shall be made
without warranties other than aga1nst|the Lessor's acts.

|
I
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If the Lessee shall exercise its option to effect
a Termination, the Lessor may, notwithstanding such elec-
tion by the Lessee, by written notice to the Lessee given
within 90 days after the termination notice is given to the
Lessor and upon satisfaction and discharge of the Lessor's
obligations under the CSA with respect to the Units,
elect to retain such Units, in which case the Lessee shall
not be obligated to pay the Termination Value to the
Lessor. In the event the Lessor shall so elect to retain
such Units and delivers to the Lessee evidence of the
satisfaction and discharge of the Lessor's obligations
under the CSA with respect to the Units, the Lessee shall
deliver such Units to the Lessor in accordance with the
provisions of § 13 hereof.

§ 8. Reports. On or before May 31 in each
year, commencing with the calendar year 1981, the Lessee
will furnish to the Lessor and the Vendor an accurate
statement {(a) setting forth as at the preceding Decem-
ber 31 the amount, description and numbers of all Units
then leased hereunder, the amount, description and numbers
of all Units that have suffered a Casualty Occurrence
during the preceding calendar year or are then undergoing
repairs (other than running repairs) and such other infor-
mation regarding the condition and state of repair of the
Units as the Lessor or the Vendor may reasonably request,
(b) stating that, in the case of all Units repainted or
repaired during the period covered by such statement, the
numbers and the markings required by § 5 herecf have been
preserved or replaced, (c¢) stating that the Lessee is in
compliance with the requirements under § 7 hereof as to
maintenance of insurance and describing in reasonable
detail any insurance then being maintained in respect of
the Units and in respect of any similar equipment owned or
leased by the Lessee and (d) stating that, based on advice
of counsel, all filings, registrations, recordings and
deposits and all refilings, reregistrations, rerecordings
and redeposits necessary for the proper protection of the
Vendor's and the Lessor's respective rights in the Units,
and for the purpose of carrying out the intention of this
Lease, the CSA and the Assignment have been duly accom- .
plished (and upon the written reguest of the Vendor or the
Lessor the Lessee will furnish to the Vendor and the Lessor
an opinion of counsel (who may be an employee of the Lessee)
satisfactory to the Vendor and the Lessor to such effect).
The Lessor shall have the right (but not the obligation) by
'its agents to inspect the Units and the Lessee's records
with respect thereto at such reasonable times as the
Lessor may request during the continuance of this Lease.
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On or before December 15 ini each year commencing
with the calendar year 1981L the Lessee will furnish to
the Lessor and the Vendor an accurate‘statement to the
effect that all payments requlred to be made hereunder
- during the year ending on the next succeedlng January 1
~have been duly authorized by Her Ma]esty in right of
Canada, either by an approprlatlon of\the Parliament of
Canada or by other approprlate actlon, and such statement
shall include a brief descrlptlon of such appropriation or
action, as the case may be. }
|

§ 9. Disclaimer of Warranties; Compliance with
Laws and Rules; Indemnification. THE LESSOR MAKES NO WAR-
RANTY OR REPRESENTATION, EITHER EXPRESS OR IMPLIED, AS TO
THE DESIGN, COMPLIANCE WITH]SPECIFICATIONS OPERATION OR
CONDITION OF, OR AS TO THE QUALITY OF]THE MATERIAL, EQUIP-
MENT OR WORKMANSHIP IN, THE[UNITS OR ANY COMPONENT THEREOF
DELIVERED TO THE LESSEE HEREUNDER AND THE LESSOR MAKES NO
WARRANTY OF MERCHANTABILITY OR FITNES% OF THE UNITS OR ANY
COMPONENT THEREOF FOR ANY PﬂRTICULAR PURPOSE NOR AS TO
TITLE TO THE UNITS OR ANY COMPONENT THEREOF, NOR ANY OTHER
REPRESENTATION OR WARRANTY, EXPRESS OR!IMPLIED WITH
RESPECT TO ANY UNIT OR ANY COMPONENT THEREOF (EITHER UPON
DELIVERY THERECF TO THE LESSEE OR OTHERWISE), it being
agreed that all such risks, as between{the Lessor and the
Lessee, are to be borne by the Lessee,\but the Lessor
hereby irrevocably ap901nts End constitutes the Lessee its
agent and attorney-in-fact durlng the term of this Lease
to assert and enforce from t1me to tlme, in the name of
and for the account of the Lessor and/or the Lessee, as
their interests may appear, at the Lessee s sole cost and
expense, whatever claims and|rights the Lessor may have
against the Builder, including, but not limited to, any

claims and rights arising under the prov151ons of the CSA;

. provided, however, that if at any t1me|an Event of Default

shall have occurred and be céntlnu1ng,lthe Lessor may
assert and enforce, at the Lessee's sole cost and expensé€,
such claims and rights. Thefforeg01ng\prov151ons of this
§ 9 shall not be deemed to affect the Lessee s rights of
guiet enjoyment, possession, juse and- a551gnment provided
under §§ 4 and 12 hereof. Any amount necelved by the
Lessee or the Lessor as payment under eny such rights or
claims against the Builder shall be applied to restore the
Units to the condition required by § 7 hereof, except to
the extent any such Units shahl ‘have suffered a Casualty
Occurrence, in which case such amount shall be applied to
the payment of the Casualty Value thereof pursuant to § 7
hereof; provided, however, that if an Event of Default
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shall have occurred and be continuing such amount shall be
paid to the Lessor. The Lessor shall have no responsibi~-
lity or liability to the Lessee or any other person with

. respect to any of the following: (i) any liability, loss
or damage caused or alleged to be caused directly or
indirectly by any Units or by any inadequacy thereof or
deficiency or defect therein or by any other circumstance
in connection therewith; (ii) the use, operation or perfor-
mance of any Units or any risks relating thereto; (iii) any
interruption of service, loss of business or anticipated
profits or consequential damages; or (iv) the delivery,
operation, servicing, maintenance, repair, improvement or
replacement of any Units. The Lessee's delivery of a
Certificate of Acceptance shall be conclusive evidence as
between the Lessee and the Lessor that the Units described
therein are in all the foregoing respects satisfactory to
the Lessee, and the Lessee will not assert any claim of any
nature whatsoever against the Lessor based on any of the
foregoing matters.

The Lessee agrees to comply in all respects
(including, without limitation, with respect to the use,
maintenance and operation of each Unit) with all laws of
the jurisdictions in which its operations involving the
Units may extend, with the interchange rules of the Asso-
ciation of American Railroads and with all lawful rules of
the Department of Transport of Canada, the United States
Department of Transportation, the Interstate Commerce
Commission and any other legislative, executive, adminis-
trative or judicial body exercising any power or juris-
diction over the Units, to the extent that such laws and
rules affect the title, operation, use, value or utility of
the Units (all such laws and rules to such extent being
hereinafter called the "Applicable Laws")}, and in the event
-that the Applicable Laws require any alteration, replace-
ment, modification or addition of or to any part of any
Unit, the Lessee will fully conform therewith at its own
expense; provided, however, that the Lessee may, in good
faith, contest, with due diligence by appropriate legal
proceedings, the validity or application of any Applicable
Law in any reasonable manner which does not, in the opinion
of the Lessor, adversely affect the property or rights of
the Lessor under this Lease or of the Vendor under the CSA
and the failure to comply will not impair the value or
utility of the Units.

The Lessee and its affiliates, at their own cost
and expense, may from time to time make such alterations,
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modifications and additions (1ncludlng, without limitation,
any special devices or assemblles at any time. attached or
affixed to any Unit, the cost of whlch is not included in
the Purchase Price of such Unit and which are not required
for the operation or use of |such Unltlby the Department of
Transport of Canada, the Interstate Commerce Commission,
the United States Department of Transportatlon or any
other leglslatlve, executlve, administrative or judicial
body exercising any power or jurlsdlctlon over such Unit)
{hereinafter collectively called "Additions") to the Units
as the Lessee may deem desirable in the proper conduct of
its business so long as such Additions shall not be incon-
sistent with the continuing operatlonﬁof the Units or in
accordance with their original purpose and shall not
diminish the value, utility lor conditgon of the Units
below the value, utility and condition thereof immediately
prior to the making of such Additions, assuming the Units
were then in the condition rlequired to, be maintained by
the terms of this Lease; provided, however, that no such
Addition shall be made if it| is not readily removable

from the Unit to which it relates without material damage
thereto and without dlmlnlshlng or 1mpa1r1ng the value or
utility which the Unit would| have had 1mmed1ately prior to
such time had such Addition not been made.

Title to all Parts| (as herelnafter defined)
incorporated in or installed|as part of any Unit shall
without further act vest in the Lessor]and the Vendor as
their respective interests may appear in such Unit itself
in the following cases: (i) |such Part|is in replacement
of or in substitution for, and not in addition to, any Part
originally incorporated in or 1nstalled as part of a Unit
at the time of the acceptance thereof hereunder or any Part
in replacement of, or in substltutlon for any such orlglnal
Part, (ii) such Part is requlred to be|incorporated in or
installed as part of the Unit pursuant |to the terms of the
second paragraph of this § 9 |or (iii) notw1thstand1ng the
provisions of the third paragraph of thrs § 9, such Part
cannot be readily removed from the Unlt to which it relates
without material damage thereto and w1thout diminishing or
impairing the value or utlllty which such Unit would have
had at such time had such alteratlon or addition not
occurred. In all other cases, if no Ewent of Default
under § 10 hereof (or other event which after lapse of
time or notice or both would constitute an Event of
Default) shall have occurred land be continuing, title to
Parts incorporated in or instlalled as part of any Unit as
a result of any Addition shalll vest in /the Lessee. The
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term Part for the purposes of this paragraph and § 13
hereof shall mean any appliance, part, instrument, acces-
sory, furnishing or other eguipment of any nature which
may from time to time be incorporated in or installed as
part of any Unit.

The Lessee agrees to indemnify, protect and hold
harmless the Lessor (in both its individual and fiduciary
capacities) and the Owner ("Indemnified Persons") from
and against all losses, damages, injuries, liabilities,
claims (including, without limitation, claims for strict
liability in tort) and demands whatsoever, regardless of
the cause thereof, and expenses in connection therewith
{including, but not limited to, counsel fees and expenses,
patent liabilities, penalties and interest, but excluding
any items United States Lease Financing, Inc., has agreed
to pay as provided in Paragraph 13 of the Participation
Agreement), arising out of or as the result of the occur-
rence of an Event of Default under this Lease or any event
which with notice or lapse of time or both would become an
Event of Default under this Lease, the ownership of any
Unit, the ordering, acquisition, use, operation, condition,
purchase, delivery, rejection, storage or return of any
Unit, the compliance or noncompliance by the Lessee with
any applicable law, rule or regulation with respect to the
use, maintenance or operation of any Unit, or any accident
in connection with the operation, use, condition, posses-

- sion, storage or return of any Unit resulting in damage to
property or injury or death to any person (except as
otherwise provided in § 13 of this Lease); provided,
_however, that the Lessee shall not be required to indemnify
any Indemnified Person in respect of such Indemnified

- Person's wilful misconduct or negligence or in respect of a
breach by such Indemnified Person of any of its obligations
hereunder. The indemnities arising under this paragraph
shall continue in full force and effect with respect to all
events, facts, conditions or other circumstances occurring
or existing prior to the expiration or termination of the
term of this Lease and return of the Units as provided in

§ 11 or § 13 of this Lease, notwithstanding such expira-
tion, termination and return; provided, however, that the
foregoing indemnification shall not apply to any failure of
payment of the principal of or interest on the Conditional
Sale Indebtedness and shall not be deemed to operate as a
guarantee of the residual value of any Unit. The amount
the Lessee shall be required to pay with respect to any of
its obligations under this paragraph shall include a
payment to the indemnified party sufficient to restore such
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party to the same p051tlon, after con51der1ng the effect
of such payment on its 1ncome taxes, that the indemnified
party would have been in had the - 11ab111ty Oor expense
indemnified against not been 1ncurredl The Lessee shall
be obligated under this § 9' 1rrespect1ve of whether the
Indemnified Person shall also be 1ndemn1f1ed with respect
to the same matter under any other agreement by any other
person, and the Indemnified|Person may proceed directly
against the Lessee under this § 9 without first resorting
to any such other rights of{lndemnlflcatlon. In case any
action, suit or proceeding is brought against an Indemni-
fied Person in connection with any claim, indemnified
against hereunder, the Lessee may, and upon the request
of the Indemnified Person w111, at the Lessee's expense,
resist and defend such actlon,‘su1t or proceeding, or cause
the same to be resisted or defended by counsel selected by
the Lessee and, in the event of any failure by the Lessee
to do so, the Lessee shall pay all costs and expenses
{including, without llmltatlon, attorneys' fees and
expenses) incurred by the Indemnlfled,Person in connection
with such action, suit or proceedlng The Lessee and the
Lessor each agrees to give the other promptly upon obtain-
ing knowledge (which in the case of the Lessor shall mean
actual knowledge of an offljer or empﬂoyee of the Lessor's

Corporate Trust Department) |thereof wriitten notice of any
claim or liability hereby indemnified agalnst. Upon the
payment in full of any 1ndem%1t1es as contalned in this § 9
by the Lessee, and provided that no Event of Default (or
other event which with lapsel of time ot notice or both
would constitute an Event of Default) shall have occurred
and be continuing, it shall be subrogated to any right of
the Indemnified Person in re§pect of the matters against
which indemnity has been given. Any payments received by
an Indemnified Person from any ‘person (except the Lessee)
as a result of any matter w1th respectlto which such
Indemnified Person has been 1ndemn1f1ed by the Lessee
pursuant to this § 9 shall be paid over to the Lessee to
the extent necessary to reimburse the Lessee for indemni-
fication payments previously|made in respect of such
matter. ‘ i
In the event that the‘Lessor]shall become obli-
gated to make any payment to|the Vendor or otherwise pur-
suant to the first paragraph of: Art1c1e 13 of the CSA not
covered by the preceding paragraph, the Lessee shall pay
such additional amounts to the Lessor as will enable the
Lessor to fulfill completely|its obllgatlons pursuant to

said provision; provided, however, that the Lessee shall

|
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not be required to make any such payment in respect of any
amount the Lessor shall become obligated to pay pursuant
to such Article 13 in respect of a default or an event of
default under the CSA unless such default or event of
default shal] be attributable to a default by the Lessee
or an Event of Default hereunder.

The Lessee agrees to prepare and deliver, at its
expense, to the Lessor within a reasonable time prior to
the required date of filing (or, to the extent permissible,
file on behalf of the Lessor) any and all reports (other
than income tax returns) to be filed by the Lessor with
any United States or Canadian Federal, provincial, state
or other requlatory authority by reason .of the interest of
the Lessor or the Vendor in the Units or the leasing
thereof to the Lessee; provided, however, that, in the case
of any filing with any United States Federal, state or
other regulatory authority, the Lessor shall have made 2
written request to the Lessee for such filing within a
reasonable time prior to the requested date of filing.

§ 10. Default. If, during the continuance of
this Lease, one or more of the following events (each such
event being herein called an "Event of Default") shall
occur:

(a) default shall be made in payment of any
amount provided in § 3, § 7 or § 14 hereof and such
‘default shall continue for 10 days after such payment
is due;

(b) default shall be made in the observance or
performance of any other of the covenants, conditions
and agreements on the part of the Lessee contained
herein or in the Participation Agreement, and such
default shall continue for 30 days after written
notice from the Lessor or the Vendor to the Lessee
specifying the default and demanding that the same be
remedied; .

(c) the Lessee shall make or permit any unautho-
rized assignment or transfer of this Lease, or any
interest herein, or of the right to possession of the
Units, or any thereof: or

{d) any representation or warranty made by the

Lessee in the Participation Agreement or in any docu-
ment or certificate furnished by the Lessee to the
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Lessor, the Owner or the Vendor 1n connection herewith
or therewith or pursuant hereto or thereto shall be
incorrect in any material respect when made;

then, in any such case, the Lessor, at its option,_may;

(A) proceed by approprlate court action or actions
either at law or in equlty, to enforce performance by
the Lessee of the applicable covenants of this Lease or
to recover damages for |the breach thereof; or

(B) by notice in ertlng totthe Lessee, terminate
this Lease, whereupon all rights jof the Lessee to the
use of the Units shall jabsolutely cease and terminate
as though this Lease had never been made, but the
Lessee shall remain liaple as herkin provided; and
-thereupon the Lessor may by its agents enter upon the
premises of the Lessee or other premlses where any of
the Units may be and take posse551on of all or -any of
such Units and thenceforth hold, possess, sell,
operate, lease to others and enjoy the same free from
any right of the Lessee, or its successors Oor assigns,
to use the Units for any purposes|whatever and with-
out any duty to account|to the Lessee for such action
or inaction or for any proceeds arlslng therefrom;
but the Lessor shall, nevertheless, have a right to
recover from the Lessee|any and all amounts which
under the terms ¢f this|Lease may !be then due or
which may have accrued to the date of such termina-
tion (computing the rental for any number of ‘days
less than a full rental jperiod by |multiplying the
rental for such full rental perlod by a fraction of
which the numerator is such number of days and the
denominator is the totaﬂ_number of days in such full
rental period) and also to. recovei forthwith from
the Lessee as damages for loss of the bargain and not
as a penalty, whichever lof "the follow1ng amounts the
Lessor, in its sole discretion, shall specify: (x) a
sum with respect to each| Unit which represents the
excess of (1) the present value, at the time of such
termination, of the entire unpaid balance of all
rentals for such Unit whhch would otherwise have
accrued hereunder from the date of| such termination
to the end of the term of this Lease as to such Unit
over (2) the then present value of the rentals which
the Lessor reasonably estlmates to.be obtainable for
the Unit during such perlod‘ such present value to be
computed in each case on the basisiof a 6% per annum

\
!
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discount, compounded semiannually from the respective
dates upon which rentals would have been payable
hereunder had this Lease not been terminated, together
with any damages and expenses, including reasonable
attorneys' fees, in addition thereto which the Lessor
shall have sustained by reason of the breach ¢f any
covenant, representation or warranty of this Lease

" other than for the payment of the rental; or (y) an
amount equal to the excess, if any, of the Casualty
Value as of the rental payment date on or next pre-
ceding the date of termination over the amount the
Lessor reasonably estimates to be the sales value
(after deduction of all estimated expenses of such
sale) of such Unit at such time; provided, however,
that in the event the Lessor shall have sold any Unit,
the Lessor, in lieu of collecting any amounts payable
to the Lessor by the Lessee pursuant to the preceding
clauses (x) and (y) of this subparagraph (B) with
respect to such Unit, may, if it shall so elect,
demand that the Lessee pay the Lessor and the Lessee
shall pay to the Lessor on the date of such sale (in
addition to the amounts payable pursuant to §§ 6, 9
and 15 hereof), as liguidated damages for loss of a
bargain and not as a penalty, an amount equal to the
excess, if any, of the Casualty Value for such Unit,
as of the rental payment date on or next preceding
the date of termination, over the net proceeds c¢f
such sale.

In addition, the Lessee shall be liable for any and all
unpaid amounts due hereunder before, during or after the
exercise of any of the foregoing remedies, except as
otherwise provided above, and for all reasonable attorneys'
fees and other costs and expenses incurred by reason of

the occurrence of any Event of Default or the exercise of
the Lessor's remedies with respect thereto, including all
costs and expenses incurred in connection with the return
of any Unit.

In the event the Lessee shall fail to pay any
amount hereunder by reason of the failure to obtain the
necessary Parliamentary appropriations, then the Lessor,
at its option, may, by notice in writing to the Lessee,
terminate this Lease, whereupon all rights of the Lessee to
the use of the Units shall absolutely cease and terminate
as though this Lease had never been made, but the Lessee
shall remain liable as herein provided: and thereupon the.
Lessor may by its agents enter upon the premises of the
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Lessee or other premises where any of‘the Units may be and
take possession of all or any of suchiUnits and thenceforth
hold, possess, sell, operate, lease to others and enjoy the
same free from any right of the Lessee, or its successors
or assigns, to use the Units for any purposes whatever and
without any duty to account |[to the’ Lessee for such action
"or inaction or for any proceeds arlslng therefrom.

If the Lessee fails to perfo“m or comply with
any agreement, covenant or condltlon contalned in this
Lease, and such nonperformance or noncompllance could,
with the lapse of time and/o& demand or failure to take
action, result in an Event of Default under clause (a)
or (b) of this § 10, the Lessor itself|may (but shall not
be obligated to), upon notice to the Lessee, perform or
comply with such agreement, covenant ot condition to the
extent provided in Article l?(e) of the CSA, and the amount
of the reasonable costs and expenses of the Lessor incurred
in connection with such performance or|compliance, together
with interest on such amounts at the rate of 1% per annum
over the Floating Prime Rate| (as deflned in Article 4 of
the CSA), shall be payable to the Lessor by the Lessee upon
demand.

The remedies in thls Lease provided in favor of
the Lessor shall not be deemed exclusive, but shall be
cumulative, and shall be in addltlon to all other remedies
in its favor existing at law lor in equity. The Lessee
hereby waives any requirements of law, [now or hereafter in
effect, which might limit or modify the remedies herein
provided, to the extent that |such waiver is permitted by
law. The Lessee hereby waives any and 'all existing or
future claims to any offset against the rental payments due
hereunder and agrees to make [rental payments regardless of
any offset or claim which may, be asserted by the Lessee or
on its behalf. , (

The failure of the Lessor to Lxercise the rights
granted it hereunder upon the occurrence of any of the
contingencies set forth herein shall not constitute a
waiver of any such right upon| the contlnuatlon ‘or recur-
rence of any such contingencies or 51m11ar cont1ngenc1es,
and a waiver of any such rlght on one occasion shall not
constitute a waiver of such right as to‘any other occasion
and shall not be effective unless in writing signed by the
Lessor. ' l

'.
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§ 11. Return of Units upon Default. If this
Lease shall terminate pursuant to § 10 hereof, the Lessee .
shall forthwith deliver possession of the Units to the
Lessor and shall give prompt telegraphic and written
notice to the Association of American Railroads and all
railroads having possession of any Unit so to return such
Units. Each Unit retirned to the Lessor pursuant to this
§ 11 shall (i) be in the same operating order, repair and
condition as when originally delivered to the Lessee,
ordinary wear and tear and modifications, if any, per-
mitted by this Lease excepted and (ii) be in compliance
with the Applicable Laws. For the purpose of delivering
possession of any Unit or Units to the Lessor as above
required, the Lessee shall at its own cost, expense and
risk: :

(a) forthwith and in the usual manner cause such
Units to be placed upon such storage tracks as the
Lessor reasonably may designate;

(b) permit the Lessor to Store such Units on
such tracks until such Units have been sold, leased
or otherwise disposed of by the Lessor; and

{c) cause the Units to be transported to (i) any
reasonable place in Canada on any lines of a Canadian
railway or to the point of interconnection with any
connecting carrier for shipment or (ii) any reasonable
place in the United States or any lines of Canadian
National Railway Company ("CNR") or Canadian Pacific
Limited ("CP") or any of their respective affiliates
which is not more than 100 miles from the border
between the United States and Canada, all as directed
by the Lessor.

The assembling, delivery, storage and transporting of the
Units as hereinbefore provided shall be at the expense and
risk of the Lessee and are of the essence of this Lease,
and, upon application to any court of equity having juris-
diction in the premises, the Lessor shall be entitled to a
decree against the Lessee requiring specific performance of
the covenants of the Lessee so to assemble, deliver, store
and transport the Units. During any storage period, the
Lessee will permit the Lessor or any person designated by
it, including the authorized representative or representa-
tives of any prospective purchaser of any such Unit, to
inspect the same. All per diem amounts earned in respect
of the Units after the date of termination of this Lease
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shall belong to the Lessor and, if received by the Lessee,
shall be promptly turned over to the Lessor. In the event
any Unit is not assembled, delivered and stored, as here-
inabove provided, within 60 days after| such termination,
the Lessee shall, in addition, pay., aslllqu1dated damages
for the failure so to assemble, dellver and store such Unit,
to the Lessor for each day thereafter an amount equal to
the amount, if any, by which/ 1/180 of Fhe rental payment on
. the next preceding rental payment date exceeds the actual
earnings received by the Lessee on such Unit for each such
day and paid over to the Lessor pursuant to the preceding
sentence; such payment shall\not affect the obligation of
the Lessee to redeliver the Eguipment pursuant to the first
sentence of this paragraph.

Without in any way limiting the obligation of the
Lessee under the foregoing prov151ons of this § 11, the
Lessee hereby irrevocably appolnts the |Lessor as the agent
and attorney of the Lessee, with full power and authority,
at any time while the Lessee is obllgated to deliver
posse551on of any Unit to the Lessor, to demand and take
possession of such Unit in the name and on behalf of the
Lessee from whosoever shall be in possession of such Unit
at the time. »

§ 12. Assignment; Possession and Use. The
Lessor agrees that it will nolt assign any of its rights
under this Lease without the prior written consent of the
Lessee, except as provided 1n§Art1cle VEI of the Trust
Agreement, and the Lessee shall ‘be under no obligation to
any assignee of the Lessor except under\wrltten notice of
such assignment from the Lessor; provided, however, that
upon receiving notice of any such assignment the Lessee
shall give the necessary acknowledgment\of such notice
required to be given under Part IX of the Financial
Administration Act (Canada) in order tolmake such assign-
ment effective.

So long as no Event |of. Default or event which
with notice or lapse of time would become an Event of
Default exists hereunder, the Lessee shall be entitled to
the quiet enjoyment, possession and use {of the Units and,
without the Lessor's consent, to sublease the Units to,
or to permit their use by, or |{to enter into an operating
agreement with respect to the |Units w1th, a user incor-
porated in Canada or in the Unlted States of America
(or any state thereof or the District oﬁ Columbia), upon
lines of railroad owned or operated by ﬂhe Lessee or
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such user or over which the Lessee or such user has track-
age rights or other operating rights or over which any of
their railroad equipment is regularly operated pursuant to
contract and upon the lines of railroad of connecting and
other carriers in the usual interchange of traffic or in
through or runthrough service, but only upon and subject to
all the terms and conditions of this Lease; provided,
however, that (1) the Lessee shall not sublease or use or
permit the sublease or use of any Unit outside the United
States of America or Canada and (2) that the Lessee shall
not sublease any Unit or enter into an operating agreement
with respect to any Unit in either case for a term of more
than one year without the prior written consent of the
Lessor, which consent shall not be unreasonably withheld,
except that no such consent shall be necessary in the case
of any operating agreement with CNR or CP; provided that
upon the request of the Lessor or the Vendor the Lessee
will deliver a copy.of any such operating agreement

with CNR or CP, as the case may be, or the operative
portions thereof to the Lessor and the Vendor. No such
Sublease or agreement for use by others shall relieve the
Lessee of its obligations hereunder which shall be and
remain those of a principal and not a surety.

Any such sublease or operating agreement shall
be subject to the rights and remedies of the Lessor under
this Lease in respect of the Units covered by such sublease
or agreement upon the occurrence of an Event of Default
hereunder and shall obligate the sublessee or user of such
Units to maintain such Units in at least as good operating
order, condition and repair as regquired by § 7 hereof.

The Lessee, at its own expense, will as soon as
possible cause to be duly discharged (a) any lien, charge,
security interest or other encumbrance (except any sublease
as aforesaid and other than an encumbrance resulting from
claims against the Lessor not related to the ownership or
leasing of the Units and except any lien created by the
CSA) which may at any time be imposed on or with respect to
any Unit. including any accession thereto or the interest of
the Lessor or the Lessee therein, except that this covenant
will not be breached by reason of liens for taxes, assess-
ments or governmental charges or levies, in each case not
due and delinguent or undetermined or inchoate material-
men's, mechanics', workmen's, repairmen's or other like
liens arising in the ordinary course of business and, in
each case, not delinguent and (b) any claims, liens,
security interests or other encumbrances created by any
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person other than the BulldFr or any of its afflllates,
after such Unit has been handed over py the Builder to CNR
at the storage area at the Bullder s plant pursuant to the
Bailment Agreement dated September 18|, 1980, between the
‘Builder and CNR; provided, however, that the Lessee shall
be under no obligation to discharge any such right, lien,
charge, security interest or encumbrance so long as it is
contesting the same in good|faith and\by appropriate legal
proceedlngs and the failure to dlscharge the same does
not, in the opinion of the Lessor, adversely affect the
title, property or rights of the Lessor hereunder or of
the Vendor under the CSA. a

The Lessor agrees that it w1ll, at its own cost
and expense, and in its 1ndrv1dual cagac1ty, promptly take
such action as may be necessary to duly discharge any liens
or encumbrances on any of tﬁe Units whlch result from
claims against the Lessor not relatedlto the ownership of
the Units or the administratiion of the Trust Estate (as
defined in the Trust Agreement). \

- |

§ 13. Return of Units upon bxpiration of Term.
As soon as practicable on or| after the| expiration of the
original or any extended term of this Lease, the Lessee
will (unless the Units are sold to the| Lessee or shall
have suffered a Casualty Occurrence), at its own cost and
expense, at the request of tpe Lessor,}deliver possession
of the Units to the Lessor upon such storage tracks as the
‘Lessor may reasonably designate’ and permlt the Lessor to
store such Units on such tracks for a perlod not exceeding
90 days and transport the same,?at any[tlme within such
90-day period, to a final destination at any reasonable
place in Canada on any lines of a Canadian railway or to
the point of interconnection |with any connecting carrier
for shipment, all as directed by the Lessor upon not less
than 30 days' written notice |to the Lessee, the movement
and storage of the Units to be at the éxpense and risk of
the Lessee during such 90-day period. During any such
storage period, the Lessee will permit khe Lessor or any
person designated by it, including the authorized repre-
sentative or representatives of any pro%pectlve purchaser,
lessee or user of any Unit, to inspect the same; Erov1ded,
however, that the Lessee shall not be liable, except in the
case of negllgence of the Lessee or of its employees or
agents, for any injury to, or\the death\of, any person
exercising either on behalf of the Lessor or any prospec-
tive purchaser, lessee or user, the rlghts of inspection
granted under this sentence. |The assembllng, delivery,
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storage and transporting of the Units as hereinbefore
provided are of the essence of this Lease and, upon appli-
cation to any court having jurisdiction in the premises,
the Lessor shall be entitled to a judgment, order or decree
against the Lessee requiring specific performance of the
covenants of the Lessee so to assemble, deliver, store and
transport the Units. Each Unit returned to the Lessor
pursuant to this § 13 shall (i) be in the same operating
order, repair and condition as when originally delivered
to the Lessee, ordinary wear and tear and modifications,
if any, permitted by this Lease excepted and (ii) be in
compliance with the Applicable Laws.

§ 14. Renewal and Purchase Options. Provided
that this Lease has not been earlier terminated and the
Lessee is not in default hereunder, the Lessee may by
written notice delivered to the Lessor not less than six
months prior to the end of the original term or any
extended term of this Lease, as the case may be,

(i) elect to extend the term of this Lease in
respect of all, but not fewer than all, the Units
then covered by this Lease, for up to three separate
but successive periods commencing on the scheduled
expiration of the original term or any extended term
of this Lease, as the case may be, provided that each
such extension shall be for a five-year period and no
such extension shall extend beyond January 2, 2021;
or _ : :

(ii) at the end of the first five-year renewal
term or any succeeding renewal term, as provided
above, purchase all, but not fewer than all, the Units
then subject to this Lease, at a Fair Market Purchase
Price (as hereinafter defined) payable at the end of
such extended term.

Any extension pursuant to subparagraph (i) above shall be
on the same terms and conditions as are contained in this
Lease, except as to the amount of rentals, which shall be
at a Fair Market Rental, payable semiannually in arrears,
and except as to applicable Casualty Values and Termination
Values, if any, which shall be as agreed upon between the
Lessor and the Lessee at the time of such extension, or as
shall be determined by appraisal as set forth below.

The Fair Market Rental and Fair Market Purchase

Price shall be determined on the basis of, and shall be
equal in amount to, the cash rental for a five-year renewal
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of this Lease or the purchase price (as of such date as the
context herein requires), as the case may be, which would
_obtain in an arm's-length transaction between an informed
and willing lessee or purchaser (other| than a scrap or used
equipment dealer) and an informed and Villing lessor or
seller, as the case may be, under no compulsion to lease or
sell and, in such determlnatﬁon, costs of removal from the
location of current use shall not be a‘deductlon from such
rental or purchase price and| assuming Fhat the Units have
been collected in one place dlrected by the Lessor, but
there shall be excluded any yalue attrlbutable to addi-
tlons, modifications and 1mprovements whlch the Lessee

is entitled to remove pursuapt to § S hereof If, after

60 days from the giving of notlce by the Lessee of the
Lessee's election to extend the term of this Lease, the
Lessor and the Lessee are unable to agree upon a deter-
mination of the Fair Market Rental or Fair Market Pur-
chase Price of the Units, such rental or purchase price
shall be determined- in accordance w1th.the foregoing
definition by the following procedure i If either party

to such determination shall have glven'wrltten notice

to the other requesting determlnatlon of such rental or
purchase price by this appralsal procedure, the parties .
shall consult for the purpose of app01nt1ng a qualified
1ndependent appraiser by mutual agreement. If no such
appraiser is so app01nted w1th1n 20 business days after
such notice is given, each party shall lappoint an inde-
pendent appralser within 25 business days after such

notice is given, and the two appralsers SO app01nted shall
within 35 business days after such notlce is glven app01nt
a third independent appraiser.. ;If no such third appralser
is appointed within 35 business: ‘days after such notice is
given, either party may request.the American Arbitration
Association to make such appdlntment, and both parties
shall be bound by any appointment so made. Any appraiser
or appraisers appointed pursuant to the foregoing pro-
cedure shall be instructed to determine the Fair Market
Rental or Fair Market Purchase Price, as the case may be
(and, in the case of any renewal term, |the Fair Market
Rental and Fair Market Purchase Price at the beginning and
end of such renewal term), of the Units| then subject to
this Lease or any extended term thereof|, within 70 days
after his or their appointment. If the| parties shall have
appointed a single appraiser or if either party shall have
failed to appoint an appraiser, the determlnatlon of Fair
Market Rental or Fair Market Purchase Prlce, as the case
may be, of the single appraiser app01nt=d shall be final.
If three appraisers shall be appointed,| the determination
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of the appraiser which differs most from that of the other
two appraisers shall be excluded, the remaining two deter-
minations shall be averaged and such latter average shall
be final and binding upon the parties hereto as the Fair
Market Rental or Fair Market Purchase Price, as the case
may be. The appraisal proceedings shall be conducted in
accordance with the Commercial Arbitration Rules of the
American Arbitration Association as in effect on the date
hereof, except as modified hereby. The provision for this
appraisal procedure shall be the exclusive means of deter-
mining Fair Market Rental or Fair Market Purchase Price,
as the case may be, and shall be in lieu of any judicial
or other procedure for the determination thereof, and each
party hereto hereby consents and agrees not to assert any
judicial or other procedures. The expenses of the
appraisal procedure shall be borne egually by the Lessee
and the Lessor.

Upon payment of the purchase price of any Unit,,
pursuant to an election by the Lessee to purchase the
Units, the Lessor shall upon request of the Lessee execute
and deliver to the Lessee, or to the Lessee's assignee or
nominee, a bill of sale (without warranties) for such Unit
such as will transfer to the Lessee such title to such
Unit as the Lessor derived from the Builder, free and clear
of all liens, security interests and other encumbrances
arising through the Lessor.

§ 15. Tax Indemnification. The agreement of the
Lessee and the Owner as to indemnification of the Owner in
respect of certain assumed tax consequences of the transac-
tions contemplated hereby are set forth in Annex A hereto,
which is hereby incorporated in this . § 15 to the same
extent as if set forth in full in this § 15.

" § 16. Recording. The Lessee will cause this
Lease, the CSA and any assignment hereof or thereof to be
filed in accordance with 49 U.S.C. § 11303 and as contem-
plated by Paragraph 7(b) of the Participation ‘Agreement.
The Lessee will undertake the filing, registering, deposit
and recording reguired of the Lessor under the CSA and will
from time to time, at the expense of the Lessee, do and
perform any other act and will execute, acknowledge,
deliver, file, register, record (and will refile, reregis-
ter, deposit and redeposit or rerecord whenever required)
any and all further instruments required by law (including
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renewals of the filings contemplated by Paragraph 7(b) of
the Participation Agreement) or reasonably requested by the
Lessor or the Vendor for thel purpose of proper protection,
to their satisfaction, of the Vendor's!and the Lessor's
respective rights in the Units, or for! the purpose of
carrying out the intention of this Lease, the CSA and the
Assignment (as defined in the Part1c1pat10n Agreement).

The Lessee will promptly furnish to the Vendor and the
Lessor evidence of all such f111ng, registering, deposit-
ing, recording and other acte which may be required

under this § 16. The filings referred]to in the first
sentence of this § 16 shall be made prior to the delivery
and acceptance hereunder of any Unit.

§ 17. Interest on|Overdue Rentals. Anything to
the contrary herein contained notwithstanding, any nonpay-
ment of rentals and other obllgatlons due hereunder shall
result in the obligation on the part of the Lessee promptly
to pay, to the extent legally enforceable, an amount eqgual
to interest at' a rate equal to 1% per annum over the
Floating Prime Rate on the overdue rentals and other obliga--
tions for the period of time durlng which they are overdue.

§ 18. Notices. Any notice requlred or permitted
to be given by either party Hereto to the other shall be
deemed to have been given when delivered to such other
party or deposited in the maﬂls, flrst;class postage
prepaid, addressed as follows: |

! \

if to the Lessor, at 79 Soutﬁ Main Street, Salt
Lake City, Utah 84111, Attention of Trust Division,
Corporate Trust Department; and {

if to the Lessee, at 423 Marn!Street, Winnipeg,
Manitoba R3C 2P5, Attentlion of Treasurer/Comptroller;

or addressed to any party at such other| address as such
party shall hereafter furnish to the other parties in
writing. Any certificate doFument or report required to
be furnished by any party hereto to the{other parties shall
be delivered to the address set forth above for such party.
Any notice, certificate, document or report required to be
furnished by any party to the!|Vendor shall be delivered to
the Vendor at its applicable address for notices under the
Participation Agreement.

§ 19. Severability; Effect and Modification of
Lease. Any provision of this|Lease whlch is prohibited

1
a
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or unenforceable in any jurisdiction shall be, as to such
jurisdiction, ineffective to the extent of such prohibition
or unenforceability without invalidating the remaining
provisions hereof, and any such prohibition or unenforce-
ability in any jurisdiction shall not invalidate or render
unenforceable such provision in any other jurisdiction.

Except for the Participation Agreement and the
exhibits thereto, this Lease exclusively and completely
states the rights of the Lessor and the Lessee with respect
to the leasing of the Units and supersedes all other agree-
ments, oral or written, with respect thereto. No varia-
tion or modification of this Lease and no waiver of any of
its provisions or-conditions shall be valid unless in
writing and signed by duly authorized signatories for the
Lessor and the Lessee.

§ 20. Law Governing. The terms of this Lease
and all rights and obligations hereunder shall be governed
by the laws of the State of Utah; provided, however,
that the parties shall be entitled to all rights conferred
by 49 U.S5.C. § 11303 and such additional rights arising
out of the filing, recording or deposit hereof and of any
assignment hereof as shall be conferred by the laws of the
several jurisdictions in which this Lease or any assignment
hereof shall be filed, recorded or deposited, or in which
any Unit of the Equipment shall be located, and any rights
arising out of the markings of the Units of Equipment.
Notwithstanding anything herein to the contrary, any
action, suit or proceeding to enforce the obligations of
the Lessee or Her Majesty in right of Canada hereunder
shall be brought only in an appropriate forum in Canada.

§ 21. Execution. This Lease may be executed in
several counterparts, such counterparts together consti-
tuting but one and the same instrument, but the counterpart
delivered to the Vendor shall be deemed to be the original
counterpart. Although for convenience this Lease is dated
as of the date first set forth above, the actual dates of
execution hereof by the parties hereto are dates stated in®
the acknowledgments hereto annexed.

§ 22. Immunities; No Recourse. It is expressly
understood and agreed by and between the parties hereto,
anything herein to the contrary notwithstanding, that each
and all of the representations, warranties, covenants,
undertakings and agreements herein, made on the part of the
Lessor, are made and intended not as personal representa-
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tions, warranties, covenants, undertakings and agreements
by First Security Bank of Utah, N.A.,  or for the purpose or .
with the intention of blndﬂng_sald bank personally, but are
made and intended for the ﬁurpose of lbinding only the Trust
- Estate as such term is used in the Trust Agreement, and =
this Lease is executed and delivered by said bank not in
its own rlght but solely in| the exerchse_of the powers
expressly conferred upon it| as trustee under the Trust
Agreement; and except in the case of gross negligence or’
wilful misconduct on the part of suchlbank, no personal
liability or personal respon51b111ty 1s assumed by or shall
at any time be asserted or enforceable against said bank or
the Owner on account of this Lease or\on account of any
representation, warranty, covenant, undertaklng or agree-
ment of the Lessor or the Owner hereln, other than pursuant
to the last sentence of the\flfth paragraph of § 9 hereof
or the last paragraph of § 12 hereof and, in the case of
the Owner, § 15 hereof, either expressed or implied, all
such personal liability, if any, be1ng expressly waived and
released by the Lessee, the|Vendor and by all persons
claiming by, through or under either of them. -

§ 23. Judgment. |[(a) If fdr the purposes of
obtaining judgment in any court it is jnecessary to convert
a sum due hereunder in U.S. |dollars 1nto another currency,
the parties hereto agree, to the fullest extent that they
may effectively do so, that |the rate of exchange used
shall be that at which in accordance with normal banking
procedures. the Lessor could|purchase U.S. dollars with
such other currency on the business day preceding that on
which final judgment ;s given. |

(b) The obllgatlon of the Lessee in respect of
any sum due from it to the Lessor hereunder shall, notwith-~
standing any judgment in a currency other than U.S. dollars,
be discharged only to the extent that on the business day
follow1ng receipt by the Lessor of any‘sum adjudged to be
so due in such. other currency the Lessor may in accordance
with hormal banking procedures purchase U.S. dollars with
such other currency; if the u.s. dollars sO purchased are
less than the sum orlglnally‘due to the Lessor in U.S.
dollars, the Lessee agrees, as a separate obligation and
notwithstanding any such judgment, to indemnify the Lessor
against such loss, and if the U.S. dollars so purchased
exceed the sum originally due to the Lessor in U.S. dollars,
the Lessor agrees to remit to the Lessee such excess.

'§ 24, Payment of Certain Expenses. In the
event the transactions contemplated by |the Participation

!

!
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Agreement are not consummated, or if no Equipment is
delivered under the CSA and this Lease, on or prior to.
December 31, 1980, all fees and expenses otherwise payable
by United States Lease Financing, Inc., or by the Owner
pursuant to, or as described in, Paragraph 13 of the
Participation Agreement will be paid by the Lessee; pro-
vided, however, that the Lessee shall not be obligated to
pay such fees and expenses if the transactions contemplated
by the Participation Agreement shall not be consummated on
or prior to December 31, 1980, solely by reason of a
default by the Owner or the Lessor under the Participation
Agreement or related documents. In addition, the Lessee
will pay the reasonable fees and disbursements of the
Vendor, the Lessor and the Owner incurred subsequent to the
termination of this Lease by the Vendor or the Lessor after
the occurrence of an Event of Default hereunder or attrib-
utable to periods during the continuance of a Declaration
of Default made under the CSA while an Event of Default
hereunder shall have occurred and be continuing. The
obligations of the Lessee under this § 24 will survive
termination of this Lease.

§ 25, Applicable Statutory Provisions. It
is expressly understood and agreed by and between the
parties hereto, anything herein to the contrary notwith-
standing, that the obligations of the Lessee and Her
Majesty in right of Canada hereunder shall be subject to
the provisions of the Financial Administration Act (Canada),
as in effect on the date of execution hereof,

IN WITNESS WHERECF, the parties hereto have
caused this instrument to be executed as of the date first
above written,

—

THE CANADIAN WHEAT BOARD,

a body corporate acting as

agent of Her Majesty in right

of Canada, f, ‘
p

/
by _ /a"' g
by /4
[Seal]
{
Attest: h
n"/ . ,n» o
ﬂf‘L‘ﬁ:ﬂa{, P S P i [Y.ra— ot
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FIRST SECURITY BANK OF UTAH, N.A.,
as Trustee as aforesaid,

[Corporate Seal] .

lAuthorized Officer
Attest: _

Authorized Officer




Agreement are not consummated, or if no Equipment is
delivered under the CSA and this Lease, on or prior. to
December 31, 1980, all fees and expenses otherwise payable
by United States Lease Financing, Inc., or by :the Owner

. pursuant to, or as described in, Paragraph 13 of the
Participation Agreement will be paid by the Lessee; pro-
vided, however, that the Lessee shall not be obligated to
pay such fees and expenses if the transactions contemplated
by the Participation Agreement shall not be consummated on
or prior to December 31, 1980, solely by reason of a
default by the Owner or the Lessor under the Participation
Agreement or related documents., In addition, the Lessee
will pay the reasonable fees and disbursements of the
Vendor, the Lessor and the Owner incurred subsequent to the
termination of this Lease by the Vendor or the Lessor after
the occurrence of an Event of Default hereunder or attrib-
utable to periods during the continuance of a Declaration
of Default made under the CSA while an Event of Default
hereunder shall have occurred and be continuing. The
obligations of the Lessee under this § 24 will survive
termination of this Lease.

§ 25. Applicable Statutory Provisions. It
is expressly understood and agreed by and between the
parties hereto, anything herein to the contrary notwith-
standing, that the obligations of the Lessee and Her
Majesty in right of Canada hereunder shall be subject to
the provisions of the Financial Administration Act (Canada),
as in effect on the date of execution hereof.

IN WITNESS WHEREOF, the parties hereto have
caused this instrument to be executed as of the date first
above written.

THE CANADIAN WHEAT BOARD,

a body corporate acting as
agent of Her Majesty in right
of Canada,

by

by
[Seal]

Attest:
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[Corporate Seal)

[MQL

d Ofticer -

Aktest:

FIRST SECURITY BANK OF UTAH, N.A.
as Trustee as aforesaid,

)ﬂ%

7 Authori zeg//Of ficer

!
|

\
\
|
\
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PROVINCE OF MANITOBA,)

) Ss.:
CITY OF WINNIPEG, )
, On this day of 1880, before me
personally appeared and )
to me personally known, who, being by me duly sworn, says

that they are and ’
respectively, of THE CANADIAN WHEAT BOARD, that one of the
seals affixed to the foregoing instrument is the seal of
said Board, that said instrument was signed and sealed on
behalf of said Board by authority of its Board of Direc-
tors, and he acknowledged that the execution of the forego-
ing instrument was the free act and deed of said Board.

Notary Public
My Commission Expires

STATE OF UTAH, )
} B8s.:
COUNTY OF SALT LAKE,)

1 . '
On this )ﬁMﬁ day o ﬁﬁﬂM%ﬂ%? 1980, before me
personally appeared R Dé{ChUﬁej , to me person-
ally known, who, being by me duly sworn, says that he is

an Authorized Officer of FIRST SECURITY BANK OF UTAH, N.A.,
that one of the seals affixed to the foregoing instrument
is the seal of said national association, that said instru-
ment was signed and sealed on behalf of said national
association by authority of ‘its Board of Directors, and he
acknowledged that the execution of the foregoing instrument

was the free act and deed of said national association.

/ WENa's i

!
J S A o P s
ey YIRS S N N Py I A
LAY

e PSR i 5‘” . A :/. P
. Notary Public
[Notarial Seal] N

\

My Commission Expires,t

‘:»_M 2 )

‘Wﬂw
¢
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PROVINCE OF MANITOBA,)
) 8s.:
CITY OF WINNIPEG, }

On this /7% day of Czasamvéw/1980, before me

personally appeared (/. €-Jecvvi s and [C. L. Heirtymmrom |
to me personally known, who, being by me duly sworn, says
that they are Ohief Commissioner and Ass't. Chi. Commissioner '

respectively, of THE CANADIAN WHEAT BOARD, that one of thp
seals affixed to the foregoing instrument is the seal’ ‘of
said Board, that said instrument was signed and sealed\nn
behalf of said Board by authority of its Board of Direc--
tors, and he acknowledged that the executlon of the. foregoﬂ
ing instrument was the free act and degdyq; said Board S

s - -~
/‘f -""‘,""“:»'/ -~ -
)

Ay
ard A e

£
“ Notary Public
My Commission Expires
Pt 30, 198/
STATE OF UTAH, )
ss.
COUNTY OF SALT LAKE,)
v On this day of 1980, before me
personally appeared , to me person-

ally known, who, being by me duly sworn, says that he is
an Authorized Officer of FIRST SECURITY BANK OF UTAH, N.A.,
that one of the seals affixed to the foregoing instrument

is the seal of said national association, that said instru-
ment was signed and sealed on behalf of said national

association by authority of its Board of Directors, and he
acknowledged that the execution of the foregoing instrument

was the free act and deed of said national association,

Notary Public
[Notarial Seal)

My Commission Expires
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SCHEDULE A TO LEASE

[McCormick Equipment]

Quantity
275
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Lessee's
Road Numbers
{(Both Inclusive)

CPWX 605827

through
CPWX 606101



SCHEDULE B TO LEASE

Casualty Values

Casuaity Percentage ‘ Casualty Percentage

Payment of Purchase Payment of Purchase
. __bate Price .___Date __Price

1/2/81 101.87% 1/72/94 - 117.46%
7/2/81 107.26 1/2/94 116.70
1/2/82 109.33 1/2/95 109.93
7/2/82 114.24 1/2/95 108.88
1/2/83 - 115.88 ' 1/2/96 101.88
7/2/83 120.37 1/2/96 100.66
1/2/84 121.58 1/2/97 93.55

- 1/2/84 125.64 1/2/97 892.25
1/2/85 126.40 1/2/98 - 85.09
7/2/85 130.01 7/2/98 83.74
1/2/86 130.32 1/2/99 76.55
7/2/86 133.45 7/2/99 75.22
1/2/87 133.28 1/2/700 68.20
7/2/87 - 135.93 7/2/00 67.19
1/2/88 135.27 2 1/2/01 60.58
7/2/88 137.42 7/2/01 60.05
1/2/89 : 136.14 _ 1/2/02 53.49
7/2/89 137.76 : 1/2/02 ' 52.56
1/2/90 134.72 1/2/03 - 45.61
7/2/90 : 135.21 .7/2/03 44,25
1/2/91 131.82 1/2/04 36.85
7/2/91 132.02 7/2/04 2 35.02
1/2/92 128.34 1/2/05 27.13
71/2/92 128.22 7/2/05 24.79
1/2/93 123.23 1/2/06 20.00
7/2/93 122.79 3 '
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TO LEASE

SCHEDULE C
Termination Values
Percentage Percentage
Termination of Purchase.| Termination - of Purchase
Date - Price Date ‘Price
1/2/91 - 144.01% 1/2/99 - 83.34%
7/2/91 144.90 7/2/99 82.07-
1/2/92 140.30 - 1/2/00 73.50
7/2/92 140.79 7/2/00 72.71
1/2/93 135.79 1/2/01 64,76
7/2/93 135.87 7/2/01 64.69
1/2/94 130.45 1/2/02 56.91
7/2/94 130.11 7/2/02 56.43
1/2/95 122.01 1/2/03 48,25
7/2/95 121,26 7/2/03 47.35
1/2/96 112.82 1/2/04 . 38,73
7/2/96 111.81 7/2/04 37.38
1/2/97 103.21 . 1/2/05 - 28,29
7/2/97 102.08 7/2/05 1 26.44
1/2/98 93.38 1/2/06 20.00 -
7/2/98 - o

©92.15
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SCHEDULE D TO LEASE

Certificate of Acceptance

To: First Security Bank of Utah, N.A.,
as Trustee (the "Lessor"™)
79 South Main Street,
Salt Lake City, Utah B4111
Attenition of Trust Division,
Corporate Trust Department

I, the duly authorized representative of First
Securlty Bank of Utah, N.A. (the "Lessor"), and The
Canadian Wheat Board (the "Lessee"), for the purposes of
the Conditional Sale Agreement dated as of September 15,
1980, between National Steel Car Limited and the Lessor and
the Lease of Railroad Equipment dated as of September 15,
1980, between the Lessee and the Lessor, DO HEREBY CERTIFY
that there has been inspected on behalf of the Lessee and
the Lessor and found to be completed and marked in accor-
dance with the said Conditional Sale Agreement and Lease
and the applicable specifications, requirements and stan-
dards referred to in said Conditional Sale Agreement, and
that there has been delivered to the Lessor at _
' , and
fully and finally accepted by me on behalf of the Lessee
and the Lessor (both under the said Conditional Sale
Agreement and the said Lease), the following units of
railroad equipment constructed by National Steel Car
Limited pursuant to said Conditional Sale Agreement:

Description Quantity No.
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I DO HEREBY FURTHE% CERTIFY that, in accordance
with Article 9 of the said Conditional |{Sale Agreement and
§ 5 of the said Lease, there |is plainly, distinctly, per-
manently and conspicuously marked on each side of each
of said units the following-ﬂegend in letters not less
than one inch in height:

"Owned by a Bank or Trust Company.
Ownership Subject to a Conditional Sale
Agreement Filed with the Interstate
‘Commerce Commission."

Dated: » 1980 l

Authorized Representative of
Lessor and Lessee

Builder: National Steel Car Limited
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ANNEX A TO LEASE

Tax Indemnification

(a) Tax Assumptions. The lease to which this
Annex is attached (the '"Lease") has been entered into, and
. the Owner's net economic return has been estimated, on the
basis of the following assumptions for Federal income and
state and local income or franchise tax purposes (herein-
after referred to as the "Tax Assumptions'):

(1) the Lease will be treated as a true lease,
and the Owner will be treated as the beneficial owner
of the Units;

(2) each Unit will be placed in service on its
delivery date;

(3) the Owner will be entitled to take into
account with respect to each Unit such credits, deduc-
tions and other benefits as are provided by the Inter-
nal Revenue Code of 1954, as amended {(the "Code"), and
the state and local taxing statutes in the jurisdic-
tions in which the Owner resides, including, without
limitation: }

(A) deductions for depreciation of 100% of
the Purchase Price of each Unit (the "Depreciation
Deductions"), computed on the following basis:

(1) election of the class life asset
depreciation range system of depreciation
under section 167(m) of the Code and Treasury
Regulation §1.167(a)~1l and selection of an
asset depreciation period of fifteen years;

(ii) wuse of the straight line method of
depreciation provided in section 167(b)(1l) of
the Code; and

(iii) a net salvage value not exceeding
10% of the Purchase Price of such Unit, to be
reduced to zero by the election permitted by
section 167(f) of the Code; and

(B) deductions with respect tc interest
payable on the Conditional Sale Indebtedness (the
"Interest Deductions");



(4) all rental payments imade pursuant to Sectlon 3
of the Lease will be subject to Canadian w1thhold1ng
tax at the rate of 15/

(5) the marglnal rate ot Federal income tax
imposed on the owner is 70%;

(6) the marglnal rate of state and local income
or franchise tax 1mposed on the Owner is 11%;

{7) the Owner will clalA the Deprec1atlon Deduc~
tions and the Intere%t Deductilons on its Federal income
tax returns and on the approprlate state -and local
income or franchise tax returns; and

(8) the Owner (A) will deduct the Canadian with-.
holding tax in computlng its Federal tax liability for
all taxable years endlng on or| before December 31,
1994, (B) will not deduct the Canadian withholding tax.
for state and local 1ncome or franchlse tax purposes,
and (C) will claim the Canadlan w1thhold1ng tax as a
credit in computing 1ts Federal income tax liability

for its taxable years beginning on or after January 1,
1995.

(b) Consistent Tax Returns. The Lessee agrees
that neither it nor any afflllate will at any time take any
action, dlrectly or 1nd1rectly, or flle any returns or other
documents inconsistent with any of the Tax Assumptions or
any of the statements set\forth in clauses (1), (ii) or
(iii) of subparagraph (c)(3)(B) of this Annex, and that the
Lessee and any such afflltate will. flle such returns, take
such actions and execute such documents as may be reasonable
and necessary to fac111tate accompllshment of the intent
expressed in paragraph (a) and the statements set forth in
clauses (i), (ii) and (11ﬂ) of subparagraph {c)(3)(B) of
this Annex. Upon request (of the Owner, the Lessee will
provide the Owner with coples of such documents as may be
reasonably requested by the Owner tq demonstrate that the
Lessee has complied with ilts obligation under this paragraph {

(¢) Indemnification. If by reason of:

|

(1) any act of comm1551oﬂ omission or misrep-
resentation on the part of the Lessee;

(2) breach of any agreement, covenant, or war-
ranty on the part of the Lesseeucontalned herein or in
the, Lease or the Participation Agreement or any exhibit
thereto, :




: (3) the inaccuracy in law or in fact, at the date
of the delivery by the Builder to the Lessor of any
Unit, (A) of any representatlon on the part of the
Lessee contained herein or in the Lease or the Partici-
pation Agreement or in any exhibit thereto, or (B) in
any of the following statements:

(1) such Unit, on the date of its delivery
by the Builder to the Lessor, will constitute new
property, and the original use of such Unit,
within the meaning of Section 167 of the Code,
will commence with the Lessor on such delivery
date; orx

(ii) the Purchase Price of such Unit will be
equal to its fair market value on its delivery
date; or

(iii) on the date each Unit is placed in
service its estimated useful life and estimated
residual value at the end of the original term of
the Lease will meet the requirements of Section
4(1l)(c) of Rev. Proc. 75-21, 1975~1 Cum. Bull.
715;

the Owner shall not be allowed for any taxable year (or
portion thereof) all or any portion of the Interest Deduc-
tions or the Depreciation Deductions, or all or any part of
the Depreciation Deductions is recaptured pursuant to Section
1245 of the Code or any similar provision, (any such non-
allowance or recapture being referred to hereinafter as a
"Loss''), then, unless excused by the provisions of paragraph
(d) hereof, the Lessee will pay to the Owner an amount

which, after reduction by all taxes required to be paid by
the Owner in respect of the receipt of such amount, shall be
equal to the sum of the aggregate additional Federal, state
or local income taxes, or franchise taxes based on income,
payable by the Owner with respect to such taxable year as

the result of any such Loss plus, again on an after-tax
basis, an amount equal to any interest, additions to tax or
penalties associated with such income or franchise taxes
payable by the Owner. 1If, as a result of a Loss, the aggre-
gate Federal, state or local income or franchise taxes paid
by the Owner for any taxable year, including any taxable

year after the expiration of this Lease, shall be less than
the amount of such taxes which would have been payable by

the Owner had no such Loss occurred (including a reduction

in taxes arising from the utilization of any Canadian with-
holding taxes paid by the Lessee with respect to payments
made pursuant to this paragraph (c¢) as a credit in determining
the Owner's federal income tax), then the Owner, will promptly



pay to or for the benefit of the Lessee the amount of such
difference in taxes plus |any additional tax benefits realized
by the Owner as a result |of such payment provided, however,
that the Owner shall not be obllgated to make any payment
pursuant to this sentence to the extent that the sum of such
payment and all other payments by the Owner for that Loss
pursuant to this paragraph (c) wouId exceed the amount of
all payments actually made by the Lessee to the Owner for
that Loss pursuant to thi's paragraph (c). Any amount which
the Owner would have been‘requlred ito pay the Lessee under
this paragraph (c¢) shall reduce pro tanto the amount, if
any, which the Lessee is subsequently obligated to pay the
Owner under this paragraph (c). l& amounts payable to the
Owner hereunder shall be pald promptly, and in any event
within 30 days after recelpt by the| Lessee of a written
demand therefor, accompanled by a wrltten statement describ-
ing in reasonable detail the related Loss and the computation
of the amount so payable;|provided,| however, that the Lessee
shall not be required to pay any such amount prior to the
time provided in paragraph (f) if the Loss in question is
being contested pursuant to such paragraph or, if there is
no such contest, prior to|the payment of additional tax

which becomes due as a result of such Loss. Any payment due

- to the Lessee from the Owner pursuant to this paragraph (c)
shall be paid promptly and in any event within 30 days after
the end of the taxable year in wh1ch the Owner realizes any
such savings in its income or franchise taxes or additional
tax benefits, as the case may be.

(d) Limitation!on Indemnification. Notwith-
standing anything to the contrary set forth in ‘paragraph
(c), the Lessee shall have no llablllty to the Owner for
indemnification hereunder for any LOSS:

(1) to the extent that such Loss 1s a direct
result of the occurrence of any event which causes the
Lessee to pay in full the Casualty Value or Termination
Value of any Unit;

(2) to the extent of any |additions to tax or
penalties which are a direct result of any act or
omission of the Owner or its agents or employees not
contemplated by the Participatilon Agreement; or

(3) to the extent that such Loss 1is a direct
result of the purchaée of the Owner's beneficial inter-
est in the Units pursrant to paragraph (k).

(e) Indemnlty for Capitall Expenditures. If at
any time the Owner 1s required by (il) a provision of any tax
law or the regulations prot ulgated thereunder, (ii) any
published revenue ruling, revenue procedure, or other pub-




lished statement of position by any taxing authority which

has not been held invalid by any court having appellate
jurisdiction over the tax liability -of -the Owner in a deci-
sion which has become final; or (iii) a determination upon

.~ any audit of the Owner's tax return, to include in its gross

income for Federal, state or local income or franchise tax
purposes an amount in respect of any addition to any Unit
("Capital Expenditures"), then the Lessee will pay to the
Owner 733/267 of such amount or, from time to time, such
amounts which are includable in the Owner's gross income for
Federal, state or local income or franchise tax purposes as
a result of such Capital Expenditure, plus, on an after-tax
basis, an amount equal to any interest, additions to tax or
penalties associated with such income or franchise taxes
payable by the Owner. The Owner shall be deemed to realize
income and franchise tax savings from depreciation deduc-
tions taken with respect to Capital Expenditures described
in the first sentence of this paragraph (e), which it has
included in its gross income for Federal, state or local

- income or franchise tax purposes. The Owner shall credit to

the Suspense Account described in subparagraph (i) an amount
equal to 733/267 of such depreciation deductions taken
before January 1, 2006. The amount of the Owner's adjusted
basis in leasehold improvements resulting from Capital
Expenditures existing on January 2, 2006, if any, shall be
applied in accordance with the principles set forth in
clause (2) of paragraph (i). All amounts payable to the
Owner hereunder shall be paid promptly, in any event within
30 days, after receipt by the Lessee of a written statement
describing in reasonable detail the inclusion in gross
income; provided, however, that the Lessee shall not be
required to pay any such amount prior to the time provided
in paragraph (f) if the inclusion in guestion is being
contested pursuant to paragraph (f), or, if there is no such
contest, prior to the payment of additiocnal tax which becomes

~due as a result of such inclusion. Any credit to the Suspense

Account required of the Owner pursuant to this paragraph (e)
shall be credited promptly and in any event within 30 days
after the end of the taxable year in which the Owner is
deemed to realize any such savings in its income or franchise
taxes or additional tax benefits, as the case may be. The
Owner shall attempt to maximize the tax benefits to which it
may become entitled as a result of the inclusion of the cost
of Capital Expenditures in gross income, by making such
elections (including, where advantageous, the applicable
asset guideline repair allowance and accelerated depreciation,
if then permitted) and utilizing such conventions and account-
ing methods as will further such objectives; provided,
however, that the Owner shall not be required to make any
election or utilize a particular convention or accounting
method if the Owner shall determine, in its sole discretion,
that in so doing it will adversely affect its tax liability
determined without regard to this transaction.



(f) Contest of Disallowance of Tax Benefits. In
the event a claim shall Pe made at|any time by the Internal
‘Revenue Service which, 1f successful would require the
Lessee to indemnify the Owner under this Annex, the Owner
‘hereby agrees to take such action ﬂn connection with con-
testing such claim as the Lessee shall reasonably request in
writing from time to time; provided, however, that: (i)
within 30 days after notilce by the Owner to the Lessee of
such claim, the Lessee sﬂall request that such claim be
contested; (ii) the Ownerv at its Qole option, may forego
any and all administrative appeals,lproceedlngs, hearlngs
- and conferences with the Internal Revenue Service in respect
of such claim and may, at| its sole option, either pay the
tax claimed and sue for a| refund in| the appropriate United
States District Court or the United States Court of Claims, |
as the Owner shall elect,!|or contest such claim in the
United States Tax Court; (111) prior to taking such actlon,
the Lessee shall have furnlshed the| Owner with an opinion of
independent tax counsel reasonably satlsfactory to the Owner
to the effect that a meritorious defense exists to such
claim; (iv) the Lessee shall have 1ndemn1f1ed the Owner in a
manner satisfactory to the Oowner for any liability or loss
arising out of the transactlons contemplated by the Partici-
pation Agreement which thé Owner may incur as the result of |
contesting such claim and |shall have agreed to pay the Owner |
on demand an amount which, after payment of all taxes incurrecd
in respect of the receipt [thereof, less any taxes saved by
the deduction thereof, shall be equal to all costs and
expenses which the Owner may incur in connection with contest-
ing such claim, including,| without ﬂlmltatlon, reasonable
attorneys' and accountants' fees and disbursements, and the
amount of any interest or penalty whlch may ultimately be
payable as a result of contesting such claim; and (v) if the
Owner shall have elected hereunder ﬂo pay the tax claimed
and then seek a .refund, the Lessee wall lend the Owner, on
an interest-free basis, funds sufficient to pay the tax and
will agree to indemnify the Owner, on an after-tax basis,
for any increase in the Owner's tax llablllty which may
result from the receipt of| such loanl If any such claim
referred to above shall belmade by the Internal Revenue .
Service and the Lessee shall have reasonably requested the
Owner to contest such clalm as above\prov1ded and shall have
duly complled with all the|terms of thls paragraph (f), the
Lessee's liability for indemnification shall become fixed
upon final determination of the llablllty of the Owner. At
such time the Lessee shall become obllgated for the payment
of any indemnification hereunder resultlng from the outcome
of such contest, and, if the Owner has elected to pay the
tax claimed and seek a refund the Owner shall become obli-
gated to repay the interest- free loan to the extent of any




refund received or taxes which would have been refunded but
for any issue unrelated to the transactions contemplated by
the Participation Agreement, .plus- any tax benefits realized
by the Owner as a result of such payment by the Owner to the
Lessee. The obligations of the Owner and the Lessee will
first be set off against each other and any difference owing
by either party shall be paid within 30 days after such
final determination. If in connection with such final
determination the Owner receives a refund of tax (or would
have received a refund but for an issue unrelated to the
transactions contemplated by the Participation Agreement),
any interest received by the Owner (or interest which the
Owner would have received but for an issue unrelated to
transactions contemplated by the Participation Agreement)
which is fairly attributable to such contested taxes will be
paid over to the Lessee. In the event that the Owner receives
a refund of any tax paid by it for which it has received a
payment from the Lessee pursuant to this Annex (other than a
tax which is the subject of a contest pursuant to this
paragraph (£f£)) the Owner shall pay the Lessee the sum of (i)
such refund and any interest thereon paid by the appropriate
taxing authority and (ii) any tax benefits realized by the
Owner as the result of such payment by the Owner to the
Lessee, provided that such payment by the Owner shall not
exceed the amount paid by the Lessee which is fairly at-
tributable to the refunded tax plus any interest on the
refunded tax paid by the appropriate taxing authority. The
payment described in clause (i) of the preceding sentence
shall be made within 30 days after receipt of such refund;
the payment described in clause (ii) of the preceding sen-
tence shall be made within 30 days after the end of the
taxable year in which the Owner realizes such tax benefits.

In the case of any such claim by the Internal
Revenue Service referred to above, the Owner agrees promptly
to notify the Lessee in writing of such claim and agrees not
to make payment of the tax claimed nor to consent to the
assessment of any deficiency relating to such claim for at
least 30 days after the giving of such notice and agrees to
give to the Lessee any relevant information relating to such
claim which may be particularly within the knowledge of the
-Owner and otherwise to cooperate with the Lessee in good
faith in order to contest any such claim effectively.

Notwithstanding the preceding provisions of this
paragraph (f), the Owner reserves the right at all times to
direct its tax counsel not to take or to cease taking all
legal or other appropriate action deemed reasonable by such
counsel in order to sustain all or any part of any Loss or
Capital Expenditure whereby such action by the Owner will.
relieve the Lessee of its obligation to the Owner under this



Annex in respect to the part of the Loss or Capltal Expendi=-
ture not so contested. ‘

(g) Adijustment of Casualtyﬁand Termination Values.
If the Lessee shall be required tollndemnlfy the Owner
pursuant to this Annex w1th respect to any Loss or Capital
Expenditure and the amount of such 1ndemn1ty shall be actually
so paid, the Owner shall recompute\the Casualty and Termina=-
tion Values in accordance with the«manner in which such
values were originally computed by.the Owner to reflect the -
foregoing provided that Cbsualty and Termination Values,
together with the rental payment then due, shall be suffi-
cient to satisfy the prlnclpal amount of the Conditional
Sale Indebtedness attributable to the Unit or Units with
respect to which such Casualty and Termlnatlon Value pay- |
ments are made, together w1th the 1nterest thereon which is
accrued and unpaid on such date. Thereupon the Owner shall-
certify to the Lessee elther that the values as set forth in
the Lease 4o not require change or the new values necessary
to reflect the foregoing, |describing in reasonable detail
the basis for computing such new values, as the case may be,
and upon such certlflcatlon such new values shall be substi-
tuted for the wvalues appearlng in the Lease.

(h) IndemnificatiOn.for Canadian Withholding Taxes.
The Owner's net economic return has |been estimated on the
basis that Canadian w1thhold1ng tax|at the rate of 15% will
be imposed on all rental payments made pursuant to Section 3
of the Lease ("Covered Payments") If Covered Payments are
not subject to Canadian wﬂthholding tax at the rate of 15%
(other than as a result of the Owner or the Lessor being
considered to be engaged in a trade |or business in Canada or
a resident of Canada) the (following |lpayments shall be made:

(1) If the Canadian withholding tax rate applic-
able to any Covered Paymedt payable before January 1, 1995
is less than 15% (or no Canadian w1thhold1ng tax 1is appli-
cable to such payment), the Owner w1&l be deemed to have
realized an after-tax bene§1t equal lo 3.3% of the excess of
(1) the Canadian withholding tax which would have been .
imposed with respect to such payment‘lf such payment had
been subject to Canadian w1thhold1ngltax at the rate of 15%,
over (ii) the amount of Canadlan w1thhold1ng tax actually
imposed on such payment. The Owner. shall credit to the
Suspense Account described| in paragraph (i), not later than
30 days after the close of| the relevant year, an amount
determined by solving for the value of BT in the following
formula:




 ATCF. (1-W) "'
BT = .267-.3(W)
_ where:

the Owner's after-tax benefit,
determined pursuant to the first sen-
tence of this subparagraph (1); and

i

ATCF

W = the rate of Canadian w1thhold1ng tax
© imposed on- such rental payments.

(2) 1If the Canadian w1thhold1ng tax rate appli=-
cable to. any Covered Payment payable before January 1, 1995 -
is more than 15%, the Owner will be deemed to have suffered
an after-tax detriment equal to 3.3% of the excess of (i)
the amount of Canadian withholding tax actually imposed on
such payment, over (ii) the amount of Canadian witholding
tax which would have been imposed with respect to such
payment if the Canadian withholding tax rate had been 15%.
The Lessee shall be obligated to pay to the Owner an amount
determined by solving for the value of BT in the follow1ng
formula: :

BT = ATCF (1-W)
[267-.3(W)
where:
ATCF = the Owner's after-tax detriment, as

determined pursuant to the first sen-
tence of this subparagraph (2); and

"W = the rate of Canadian withholding'tak
" imposed on such payment.

. Such payment shall be made not later than 30 days
after the end of the relevant year, provided that if there
shall be a balance in the Suspense Account described in
paragraph (i) on the date such payment would otherwise be
made, the Lessee's obligation shall be abated to the extent
- of such balance -(and the Suspense Account. shall be reduced
accordingly).

: (3) If the Canadlan w1thhold1ng tax rate appli-
cable to any Covered Payment payable after December 31, 1994
- is less than 15%, the Owner will be deemed to have suffered‘
an after-tax detriment equal to the product of (a) 26.7% and
(b) the excess of (i) the Canadian withholding tax which
would have been imposed with respect to such payment

if the Canadian withholding tax rate had been 15%, over

(i1} the amount of Canadian withholding tax actually imposed



on such payment. -The Lessee shall be |obligated to pay
to the Owner an amount- determlned by solving for the
value of BT in the follow1ng formula- '

.~ BT = ATCF (1-W)
. 267 o
where: _ B
ATCF =.the Owner's after-tax detriment, as
determlned pursuanﬂ to the first sen-
tence of this subp?ragraph (3); and
. W = the Canadian w1thhold1ng tax. 1mposed on -

such payment

Such payment shall be made not later than 30 days
after the end of the. relevant year, prov1ded that 1f there
shall be a balance in the Suspense Account described in
paragraph - (i) on the date such payment {would otherwise be
made, the Lessee's obllgatlon shall be |abated to the extent
of such balance (and the Suspense Account shall be reduced
accordlngly)

(4) If the Canadian w1thhold1ng tax rate- appll—
cable to any Covered. Payment\after December 31, 1994 is more
than 15%, the Owner will be deemed to have reallzed an
after-tax benefit equal to the product of (a) 26.7% and (b)
. the excess of (i) the amountJof Canadlan withholding tax

-'actually 1mposed w1th respecﬂ to such payment, over (ii) the
-amount of Canadian withholding tax Wthh would have been imposed
on such payment if the Canadlbn w1thhold1ng tax rate had been

15% The Owner shall credit to the. Susﬁense Account de-
-scrlbed in paragraph-(i), not\later than 30 days after the
close of the relevant year, an amount determlned by solv1ng

- for the value of BT in the follow1ng formula

BT = ACTF (1-W)
s . 267 .
. Whére:
_='the Owner'!s after-tax beneflt' as

ATCF. v
e '._determlned pursuant {to the first sen-
- tence of this paragraph (4): and S

W= the rate of Canadian withholding tax
¢1mposed on such rental payments. '

- -10- .




(5) For purposes of this paragraph (h) it has
been assumed that the payments made to the Qwner hereunder
will be subject to Canadian w1thhold1ng tax at the rate then
applicable to rental payments. If the payments pursuant to
this paragraph (h) are not subject to Canadian withholding
tax, such payments shall be increased in a manner consistent
with the principles set forth herein.

(1) Suspense Account.

(1) For purposes of accounting for any benefits
which the Owner realizes as a result of a Capital Expendi-
ture or a change in the Canadian withholding tax rate, the
Owner shall establish a Suspense Account for the benefit of
the Lessee. The credit balance existing in such account, if
any, shall be increased at an annual rate of 10%, compounded
semi-annually on the first day of January and July. The
Owner shall deliver to the Lessee, not later than 90 days
after the end of each calendar year in which there is a
balance in such Suspense Account, a statement setting forth
the balance of such account as of the end of the year and
describing the nature and amount of any changes effecting
the credit balance of the Suspense Account during such year.

(2) 1If a credit balance exists in the Suspense
Account on January 2, 2001, the amount of such balance shall
be applied to reduce rental payments payable to the Owner
pursuant to Section 3 of the Lease on such date and there-
after until the balance of such account shall be exhausted.
Subject to the last sentence of this subparagraph (2), if a
credit balance exists in the Suspense Account on January 2,
2006, and the Lease is not extended, the Owner shall be
obligated to pay to the Lessee an amount equal to such
credit balance. The Owner's obligation to make such payment
shall be limited to the excess of (a) the amount realized by
the Owner from the sale or rental of the Equipment over (b)
20% of the Purchase Price of the Equipment.

(i) Computation. All computations required to be
made as a result of indemnity claims under this Annex shall
be made in the first instance by the Owner. The Owner
agrees to maintain and keep all original assumptions and
~materials relating to the calculation of the amount of any
indemnity hereunder.. If requested by the Lessee, such

computations, assumptions and materials shall, at the Lessee's

expense, be provided to and verified by independent public
accountants jointly selected by the Owner and the Lessee,
and the Lessee shall reimburse the Owner for all amounts
paid to outside contractors, including but not limited to
attorneys, auditors or other third parties reascnably nec-
essary to make such computations or verify such assumptions
and materials.

-11-
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(k) Purchase of Beneficﬂal Interest in Units.
Provided that (1) the Lease has not been earlier terminated
and no Event of Default shall haveloccurred and be continu-
ing, and (2) all necessary CanadlaniGovernmental approvals
shall have been obtained,| if on any Rental Payment Date the
projected 1ndemn1ty payments (excludlng payments under
paragraph (h) which are attrlbutable to a reduction in the
Canadian withholding tax rate from 15/ to 10%) by the Lessee
to the Owner exceed $500,000 in the|case of purchases on or
before January 2, 1983, or $200,000!in the case of purchases
after January 2, 1983, the Lessee shall have the option to
purchase the Owner's 1nterest in all, but not less than all,
of the Units for an amount equal to\the excess of (3) the
higher of the value set forth in Schedule 1 to this Annex
(determined as the Rental |Payment Date on which the purchase
takes place) or Fair Market Value (determlned in accordance
with Section 14 of the Lease), plus|in either case all .
amounts payable under the |terms of the Lease on such date
over (4) the principal amqunt payabﬂe under the Conditional
Sales Agreement on such purchase date In order for the ’
Lessee to make a determlnatlon as to whether it wishes to
exercise the option granted by thls{paragraph the Lessee
shall give the Owner writpen notice,| not later than 90 days
prior to any Rental Payment Date as of which it wishes to
exercise the option granteB by this paragraph that the
Lessee wishes to have the Falr Markeit Value of the Units
determined, which determlnatlon shall be made at the Lessee's
sole expense.

!

1

If the Lessee wishes to purchase the Owner's
interest in the Units, such purchase|shall take place on the
Rental Payment Date next succeedlng the date the Lessee has
given notice to the Owner that the Lessee wishes to exercise
that the Lessee wishes to have the Falr Market Value of the
Units determined, which determination shall be made at the
Lessee's sole expense.

If the Lessee wishes to purchase the Owner's
interest in the Units, such purchaselshall take place on the
Rental Payment Date next succeedlng the date the Lessee has .
given notice to the Owner that the Lessee wishes to exercise
its option, and payment of‘the purchase price shall be made
in funds immediately available at orlprlor to 11 a.m. local
time in the city de51gnated by the Owner and agalnst the
delivery of a bill of sale Fransferrlng and as51gn1ng to the
Lessee all of the Owner's right, title and interest in and
to the Units and containing a warranty against liens or
claims of persons claiming by, through or under such Owner
(other than liens and clalms under the Conditional Sales
Agreement). The Owner shall not be requlred to make any
representation or warranty as to the condltlon of the Units
or any other matters.
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(1) Survival. The indemnities contained in this
Annex shall survive the explratlon or other termlnatlon of
the Lease. i
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Schedule 1 to Annex A of Lease

Rental Payment ' . v Percentage of

Date ' Purchase Price
1/2/81 102.73%
7/2/81 109.69
1/2/81 112.02
7/2/82 118.47
1/2/83 120.34
7/2/83 | 126.34
1/2/84 127.75
7/2/84 133.27
1/2/85 134.18
7/2/85 139.18
1/2/86 139.55
7/2/86 143.97
1/2/87 143.75
7/2/87 147.56
1/2/88 146.70
7/2/88 149.85
1l/2/89 148.29
7/2/89 150.71
1/2/90 146.94
7/2/90 148.22
1/2/91 and subsequent Termination Values

Rental Payment Dates set forth in Schedule

C to the Lease



