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Date . LG hwnana.

Ms. Noreta R. McGee

Secretary Feo § .. %’ .
Interstate Commerce Commission e
Washington, D.C. 00 Washington, . €.

Dear Ms. McGee:

Enclosed for recordation pursuant to the provisions of
49 U.S.C. Section 11303(a) are the original and five copies of
a Rallroad Equipment Lease dated November 19, 1986, a primary
document as defined in the Commission's Rules for the Recorda-
tion of Documents.

The names and addresses of the parties to the enclosed
document are:

Lessor: Gunderson Leasing, Inc.
4350 Northwest Front Avenue
Portland, Oregon 97210

Lessee: The Chesapeake and Ohio Railway Company
c/o C8X, Transportation

‘ 100 North Charles Street

o Baltimore, Maryland 21201

A description of the railroad equipment covered by the
enclosed document is set forth in Exhibit A attached hereto
and made a part hereof. '

Also enclosed is a check in the amount of $10 payable
to the order of the Interstate Commerce Comm1551on coverlng
the requlred recordation fee.
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Ms. Noreta R. McGee

Secretary

Interstate Commerce Commission
December 2, 1986

Page Two

Kindly return stamped copies of the enclosed document
to Charles T. Kappler, Esqg., Alvord and Alvord, 918 Sixteenth
Street, N.W., Washington, D.C. 20006. . ‘

A brief summary of the enclosed primary document to appear
in the Commission's Index is:

Railroad Egquipment Lease dated November 19, 1986
between Gunderson Leasing, Inc., Lessor, and

The Chesapeake and Ohio. Railway Company, Lessee :
covering bulkhead intermodal railroad cars bearing
NYSW 6836 -~ NYSW 6860.

Very truly yours,

— ~

Charles T. Kappler

Enclosures



EXHIBIT A

DESCRIPTION OF EQUIPMENT

The Cars subject to this Lease are jdentified 'by the
following numbers which are stenciled on such Cars, and the

Lessor's Cost for each Car shall be as indicated below:

car Numbers Lesgsor's Cost

NYSW6836 through
NYSW6840, inclusive $169,750 each

NYSWEB41 through
NYSW6860, inclusive $165,897 each
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OFFICE OF THE SECRETARY

11303, on 12/3/86 ¢  131;30am

"

Jnterstate Commevre Conmmisat |
Washington, B.L. 20423 12/ 3/86

Charles T. Kappler
Alvord & Alvord

918 16th St. N.W.
Washington,D.C. 20006

Dear 8ir:

The enclosed document {s) was recorded pursuant to the provi--

.....

sions of Secticn 11303 of the Interstate CommercevAct,49 U.S.C.

’ and',asSigned re-
recordation number (s). 15110

Sincetely yours,

Enclosure (s) : )

SE-30
(7/79)
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RAILROAD EQUIPMENT LEASE DEC S 1936 B

INTERSTATE COMMERDE COMMISSICH

- THIS RAILROAD EQUIPMENT LEASE dated November 19, 1986 (the

"Lease"), by and between GUNDERSON LEASING, INC., an Oregon

corporation, as lessor ("Lessor"), and THE CHESAPEAKE AND OHIO
RAILWAY COMPANY, a Virginia corporation, as lessée (“Leséee“).
WITNESSETH:

WHEREAS, Lessor desires to 1lease the bulkhead intermodal
railroad cars listed on Exhibit A hereto (the "Cars") to Lessee,
and Lessee desires to lease the Cars from Lessor, upon the terms
and conditions set forth herein.

NOW, THEREFORE, in consideration of the covehants set
forth herein and other good and valuable consideration, the
receipt of which is hereby acknowledged, Lessor and Lessee agree
as follows:

SECTION 1. LEASE OF CARS.

Lessor hereby agrees to lease the Cars to Lessee, énd
Lessee hereby agrees to lease the Cars from Lessor, upon all_the'
terms and conditions set forth herein. Lessee shall inspect each
Car upon delivery and the execution by Lessee of a Certificate of
Acceptance with respect to the Cars in the form of Exhibit B
heretd shall, without further act, for all purposes of this Lease
be deemed to be conclusive evidence that the Cars are in good
order, condition and repair, have been delivered to and accepted
by Lessee and are in the possession of Lessee under and subject

to all the terms of this Lease.
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SECTION 2. TERM OF LEASE.

The original lease term for each Car shall be ten years

beginning on November 19, 1986 (the "Term").

SECTION 3. BASIC RENT, PAYMENT DATES AND PLACE OF PAYMENT.

Lessee agrees to pay as monthly rent for each Car for and
during the Term an amount equal to ,95887% of the Lessor's Cost
of such Car ("Basic Rent")., |Lessor's Cost for each Car shall be
as indicated on Exhibit A hereto.

The Basic Rent shall be payable in arrears on the 19th day
of each calendar month {("Rent Payment Date") and shall be for the
period'beginning with the 20th day of the previous calendar month
and ending on the 19th day of the current calendar month. |

All payments of Basic Rent remaining due and unpaid after
the due date thereof shall bear interest from the due date
thereof at a rate per annum equal to the current prime intereét'
rate plus 1% (computed on the basis of a 365-day year of’actual
days elapsed) or the maximum rate pérmitted'by applicable law,
whichever is less (the “Late.Payment Rate").

If a Rent Payment Date shall not be a business day, the
payment otherwise due thereon shall be due and payable on the
next succeeding business day.

SECTION 4, ADDITIONAL RENT PAYABLE BY LESSEE.

In addition to the Basic Rent payable by Lessee under
Section 3, Lessee agrees to pay, as additional rent, sums
sufficient to pay and discharge all amounts required to be paid
by Lessee in order to comply fully with all other provisions of

this Lease {"additional Rent").



Additional Rent will be due and payable by Lessee at the
time specified in the relevant prbvisions hereof. The Section
under which Additional Rent is payable shall be stated in an
invoice from Lessor, and the supporting detail or documentation
required by such Section shall be included.

SECTION 5. PURCHASE OPTION.

Lessee shall have the option to purchase all, but not less
than all, the Cars then subject to this Lease at the end of the
Term. The purchase price for all Cars shall be equal to their
fair market value as of the end of the Term, subject to a maximum
price equal to 35% of the Lessor's Cost for such Cars. If Lessee
desires to exercise its option pursuant to this Section, it shall
notify Lessor in writing 6 months prior to the end of the Term.
If the parties cannot agree on the fair market value of the Cars,
the fair market value shall be the weighted average of fhe'
determinations of three appraisers, one appraiser to be appointed
by each of the parties and the third appraiser to be appointed by
the two appraisers thus selécted.

SECTION 6. LESSEE'S REPRESENTATIONS AND WARRANTIES.

Lessee represents and warrants that:

(a) Due Organization. Lessee is a corporation duly
organized, validly existing and in good standing under the
laws of the Commonwealth of Virginia, is duly licensed and
qualified as a foreign corporation in .good standing in
each jurisdiction in which such licensing or qualification
is necessary to carry out the terms of this Lease and has

the corporate power and authority to carry on its business



as presently conducted, to take and hold property under
lease, and to enter into and perform its obligations under
this Lease.

(b) Due Authorization. The execution, delivery and

performance by Lessee of this Lease have been duly
authorized by'all necessary corporate action on the part
of Lessee. |

(c) Due _Execution. This Lease has been duly

executed and delivered by Lessee and constitutes the
legal, valid and binding obligation of Lessee, enforceable
against Lessee in accordance with its terms except as such
enforcement may be qualified by bankruptcy, insolvency,
reorganization, moratoriﬁm or other similar laws affecting
creditors’' rights generally and by applicable principles
affecting the availability of specific performance and
other special or equitable remedies. |

(d) No Violation. Neither the execution and

delivery of this Lease by Lessee, nor the consummation by
Lessee of the transactions contempléted hereby, nor the
performance by Lessee of its obligations hereﬁnder,
conflicts or will conflict with, or results or will result
in a breach of any of the provisions of, the Certificate
of Incorporation or By-Laws of Lessee, or a violation of
any law, judgment, order, decree, fule or regulation
presently in effect of any court, administrative agency or
other governmental authority or a breach or default under

any other agreement or instrument to which Lessee is a



party or to which Lessee, any of its property or the Cars
are subject, or by which Lessee, any of its property or
the Cars are bound or results or will result in the
imposition of any liens or encumbrances on any of its
property. |

(e) Governmental Approvals. No approval, consent or

withholding of objection on the part of, or filing (except
the filing required by Section 21), registration or
gualification with, any governmental body, federal, state
or local, is necessary in connection with the execution or
delivery by Lessee of this Lease or compliance by Lessee
with any of the provisions hereof.

(f) Litigation. There are no proceedings pending-
or, to the knowledge of Lessee, threatened against or
affecting Lessee in any court or before any regulatofy'
commission; board or other governmental administfative
agency or authority which, if adversely determined, would
have a material adverse effect on its ability to fulfill
its obligations under this Lease. |

(g) Financial Statements. The financial statements

of Lessee heretofore furnished to Lessor are in accordance
with the books and records of Lessee and, except as noted
therein, were prepared in conformity with generally
accepted accounting principles consistently applied and
fairly present the financial position of Lessee on and as
of the date thereof and the results of its operations for

the periods covered thereby. Since the date of such



financial statements, there has been no material adverse
change in the financial condition of Lessee.

SECTION 7. LESSOR'S REPRESENTATIONS AND WARRANTIES.

Lessor represents and warrants that:

(a) Due Organization. Lessor 1is a corporation duly

organized and validly existing in good standing under the
laws of the State of Oregon and has the corporate power
and authority to carry on its business as presently
conducted and to enter into and perform the acts and

obligations of Lessor under this Lease.

(b) Due Authorization. The execution, delivery and
performance by Lessor of this Lease have been duly
authorized by all necessary corporate action on the part
of Lessor.

(c) Due Execution. This Lease has been duly-:

executed and delivered by Lessor and constitutes the
legal, valid and binding obligation of Lessor, enforceable
against Lessor in accordance with its terms except as such
enforcement may be qualified by bankruptcy, insolvency,

- reorganization, moratorium or other similar laws affecting
creditors' rights generally and by applicable principles
affecting the availability of specific performance and
other special or equitable remedies.

(d) No Violation. Neither the execution and

delivery of this Lease by Lessor, nor its consummation of
the transactions contemplated hereby, nor the performance

by Lessor of its obligations hereunder, conflicts or will

...6..'



conflict with, or results or will result in a breach of
any of the provisions of, the Articles of Incorporation or
By-Laws of Lessor, or any law, judgment, 6rder, decree,
rule or regulation of any court, administrative agency or
other governmental authority or any other agreement or
instrument to which Lessor is subject or is a party or by
which it is bound, or constitutes or will constitute a
default under any provision thereof.

SECTION 8. GENERAL INDEMNITY.

(a) Indemnity. Lessee agrees to assume liability
for, and does hereby indemnify and agree to indemnify,
protect, save and hold harmless Lessor on an after-tax
basis (i.e., after payment of all federal, state and local
taxes payable by Lessor with respect to payments pursuant
to this indemnity) from and against, any and éll'
liabilties, obligations, losses, damages, penélties,
claims (including, without limitation, claims‘involving
negligence or omissidns; or strict or absolute liability
in tort), actions, suits, judgments, costs, expenses and
disbursements (including, without limitation, the fees and
expenses of lawyers, accountants and other experts) of any
kind and nature whatsoever without any limitations as to
amounts ("Claims™) which may be imposed on, incurred by or
asserted against Lessor in any way relating to or arising
out of this Lease or any amendment, modification,
supplement, waiver or consent thereunder, or the

performance or enforcement of any of the terms hereof, or



the breach by Lessee of any of the terms of this Lease (or
any representation made in writing to Lessor by Lessee in
connection with this Lease), or in any way relating to or
arising out of the ownership of the Cars or the design,
manufacture, acquisition, erection, reconditioning,
modification, ownership, delivery, lease, possession, use,
operation, maintenance, condition, registration, control,
financing, insuring, sale, storage or disposition of the
Cars or any casualty, injury or 1loss in connection
therewith {(including, without limitation, latent and other
defects, whether or not discoverable and any Claim for
patent, trademark or copyright infringement and expenses
of Lessor incurred in the administration of this Lease and
reasonable fees and disbursements of outside counsel and
other experts incurred in connection therewith). To the.
extent that Lessor in fact receives indemnification
payments from Le;see under this Section, Lessee shall be
subrogated, to the extent of the indemnity paid, to
Lessor's rights with respect to the transaction or event
requiring or giving rise to  such indemnity.' The
indemnities and assumptions of liability of Lessee
hereunder are not intended as, and do not constitute, a
guarantee of the residual value of any Car.

- LESSEE AGREES THAT LESSOR SHALL HAVE NO LIABILITY
DIRECTLY OR INDIRECTLY TO LESSEE, TO ANY PERSON CLAIMING
BY, THROUGH OR UNDER LESSEE OR TO ANY OTHER PERSON FOR ANY

CLAIM ARISING DIRECTLY OR INDIRECTLY FROM ANY CAR, OR FROM



ANY INADEQUACY THEREOF FOR ANY PURPOSE, OR FROM ANY
DEFICIENCY OR DEFECT THEREIN WITH RESPECT THERETO OR FROM
ANY DELAY IN PROVIDING OR FAILURE TO PROVIDE ANY THEREOF
OR FROM ANY INTERRUPTION OR LOSS OF SERVICE OR USE THEREOF
OR FROM ANY LOSS OF BUSINESS, ALL OF WHICH SﬁALL BE THE
RISK AND RESPONSIBILITY OF LESSEE. |

(b) Excegtions; Lessee shall not be required to
indemnify any person pursuant to paragraph (a) of this
Section for anY Claim resulting from the willful
misconduct or criminal act of such person.

(c) Notice of Claim. I1f any indemnitee has actual

knowledge of any pending = or threatened proceeding
asserting any Claim that would be indemnified against
under paragraph (a) of this Section, such indemnitee shall
give prompt notice thereof to Lessee, Upon receipt of
such notice, Lessee shall, at its own expense, assume full
responsibility for the defense against or settlement of
any such Claim (the indemnitee Dbeing entitled to
participate in such defense by its own counsel and at its
own expense) and such indemnitee shall cooperate with

Lessee by providing, at the expense. of Lessee, such
assistance as Lessee may reasonably request, provided that
each indemnitee shall have the right, at its expense, to
control the defgnse against or settlement of such Claim if
such indemnitee shall release Lessee from any obligation
to indemnify such indemnitee (or any other indemnitee) for

such claim.



(d) Payment. So long as Lessee is complying with
its obligations wunder paragraph (c) of this Section,
Lessee shall not be required to make any payment pursuant
to this Section of any Claim wuntil the indemnitee shall
have been lawfully required to make a payment in respect
of the Claim indemnified against hereunder. After payment
by Lessee in full of all amounts due from Lessee to an
indemnitee pursuant to this Section in respect of a Claim,
the indemnitee shall promptly assign to Lessee all its
right, title and interest to any claims relating to such
Claim, provided that such assignmént shall be made without
representation, warranty or recourse, and that no breach
or default under this Lease on the part of Lessee shall

. exist., Nothing in this Section shall relieve Lessee of
its obligation to make payment under this Sectionr(whetﬁer'
or not it shall contest the Claim) if such fai1Ure.tb'pay
or such contest will result in a 1lien on the Cars, any
criminal or other civil liability on the part of Lessor or‘
any other obligation of Lessor for which no effective

indemnification is provided hereunder.

SECTION 9., GENERAL TAX INDEMNITY.
| (a) Indemnity. Lessee agrees to pay, and hereby
indemnifies Lessor and agrees to indemnify and hold
harmless Lessor, from and against, any and all
governmental or quasi-governmental, income, franchise,
sales, use, personal property, ad valorem, value added,

leasing, leasing use, excise, gross receipts, stamp or

-10-



other tax, levy, impost, duty, charge, assessment, fee or
withholding of any nature, together with any penalty,
fine, addition to tax or interest on any of the foregoing
(individually, a "Tax" and collectively, "Téxes') imposed
against Lessor or the Cars by any federal; state or local
government or taxing authority in the United States or by
any foreign government or taxing authority upon or with
respect to the Cars, or upon or with respect to the
purchase, acquisition, reconditioning, modification,
condition, ownership, registration, delivery, leasing,
possession, use, operation, control, financing, insuring,
maintenance, storage, sale or other disposition thereof,
or upon or with respect to the rentals, receipts or
earnings arising therefrom, or wupon or with respect to
this Leasé, or any indebtedness created or repaid or
deemed to be or have been created or repaid hereunder,
unless, andionly to the extent that, any such Tax which is
not imposed by'way of withholding is being contested by
Lessee in good faith by appropriate proceedings diligently
conducted, if such proceedings shall stay the collection
thereof from or against Lessor, Lessee and the Cars and
shall not adversely affect the title, property, security
interest or other rights of Lessor 1in _the Cars or this
Lease. Lessee further agrees that, with respect to any
payment or indemnity under this Lease, such payment or
indemnity shall include any amount necessary to hold

‘Lessor harmless, on an after-tax basis, from all Taxes

-11-



required to be paid by Lessor with respect to such payment

or indemnity.

(b) Limitation on_Indemnity. Notwithstanding the
provisions of paragraph (a)_ of this Section (except the
last sentence thereof), Lessee shall have no obligation
hereunder as to any Taxes which are based on, or measured
by, the net income of any indemnitee imposed or le§ied as
a consequence of the receipt of payments provided in this
Lease by (i) the United States Government or (ii) all
other jurisdictions up to the amount of any such Taxes
which would be payable to the state and city in which such
indemnitee has 1its principal place of business without
apportionment to any other state, except any such Tax
which is in sﬁbstitution for or relieves Lessee from the
payment of Taxes which it would otherwise be obligated to
pay or reimburse as herein provided. |

(c) Contest. If any proceeding (including the
written claim or written threat of such proceeding) is
commenced against Lessor for any Tax to which the
indemnity provided in paragraph (a) of this Section
applies, Lessor shall notify Lessee within 30 days. If
reasonably requested by Lessee in writing, Lessor shall,
at the expense of Lessee and 'upon receipt of
indemnificétion reasonably satisfactory to Lessor with
respect to all costs of contesting the validity,
applicability or amount of such Tax (including, without

limitation, all costs, expenses, losses, fees and

-12-



required to be paid by Lessor with respect to such payment

or indemnity,

(b) Limitation on Indemnity. Notwithstanding the
provisions of pafagrAphw (a) of ¢this Section (except the

last sentence therevf), Lessee shall lhave nv obllgation
hereunder as to any Taxes which are based on, or measured
by, the net income of any indemnitee imposed or levied as

a consequence of the receipt of payments provided in this
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(¢) Contest. If any proceeding (including the
written claim or written threat of such proceeding) is
commenced igiinit"Leséor for any Tax to which the
indemnity provided in paragraph (a) \;f this Section
annljes. Lessor ehsll nntifv Teeess within 30 Aave. 7f
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indemnification reasonably satisfactory to Lessor with
respect to all costs of contesting the validity,
applicability or amount of such Tax (includinj, without

ilimitation, atl costs, expenses, losses, fees and



disbursements of lawyers, accountants and other experts,
penalties and' interest), in good faith contest (after
consultation with Lessee) in the name of Lessee or Lessor,
as the case may be, the validity, applicability or amount -
of such Tax by (i) resiéting payment thereof if Lessor in
its sole discretion shall determine such course of action
to be appropriate, (ii) not paying the same except under
protest, if protest is necessary and proper, or (iii) if
payment is made, using reasonable efforts to obtain a
refund thereof in appropriate administrative and judicial
proceedings. Lessee, through its counSel, shall have the
right to participate in any proceeding related to such
contest, provided that the control of such proceeding
shall be exercised by counsel designated by Lessor. If
Lessor shall obtain a refund of all or any part of sﬁch'
Tax paid by Lessee, Lessor shall pay Lessee the amount of
such refund. If in addition to such refund Lessor shall
receive an amount rebresenting interest on the amount of

such refund, Lessor shall pay Lessee that proportion of
such interest which is fairly attributable to Taxes paid
by Lessee prior to the receipt of such refund.

(d) Reports. In case any report or return is
required to be made with respect to any obligation of
Lessee under this Section or arising out of this Section,
Lessee will either make such report or return in such
manner as will show the ownership of the Cars in Lessor,

and send a éopy of such report or return to Lessor, or

-]13-



disbursements of lawyers, accountants and other experts,
penalties and interest), in good faith contest (after
consultation with Lessee) in the name of Lessee or Lessor,
as the case may‘bg; the validity, applicability or amount
of such Tax by (i) resisting payment thereof if Lessor in
its sole discrdtion shall determine such course of actien
to be appropriate, (ii) not paying the same except under
protest, if protest is necessary and proper, or {iii) it
payment ig madi;°'ubing reasonable efforts to obhtain a
refund thereof in appropriate administrative and judicial
proceadings. . Lessee, through its counsel, shall have the
right to participate in any proceeding related to such
contest, prcvided' that the control of such proceeding
gshall be exdrcisad by counseln degignated by'Lesso;. 1f
’Lcssor shall obtain a refund of all or any part of such .
Tax paid by Lessee, Lessor shall pay Lessee the amount of
such refund, 1If in addition to such refund Lessor shall
receive an amount representing interest on the amount of
such refund, Leasor ahall pay Lecasscc that proportion of
such intcercet which is fairly attributable to Taxea paid
by Lessee prior to the receipt of such refund. ‘ﬂwr 1hon r ‘ﬂh

oats or & s
(d) Reports. In case any report or returnA1s hwt

required to be made with respect to any obligation of rul
Lessee under this Section or arising out of this Section,
Lessee will either make such report or return in such
manner as will shov the ownership of the Cars in Lessor,

and send a copy ©of such report or return to Lessor, or
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will notify Lessor of such requirement within a reasonable
time before the required filing date and (unless such
report or return cannot properly be made except by Lessor)
make or cause to be made such report or return in such
manner as shall be satisfactory to Lessor.

SECTION 10. LIMITED SPECIAL INCOME TAX INDEMNITY.

Lessor expects to claim an investment tax credit with
respect to the Cars pursuant to a special transition rule in the
Tax Reform Act of 1986. Lessee represents, warrants and
covenants that it will not use the Cars in any manner which would
cause the Cars not to constitute "Section 38 property” within the
meaning of Section 48(a) of the Internal Revenue Code. If Lessor
shall lose the right to claim the investment tax credit as a
direct result of the manner in which Lessee has used the Cars,
then Lessee shall pay to Lessor an amount which, in the
reasonable opinion of Lessor, will cause Lessor to realize, on an
after-tax basis, the value to it of the investment tax credit so
lost, plus an amount equal to all interest, penalties or
additions to tax payable by Lessor as a result of such loss.
FSECTION 11. RISK OF LOSS.

During the term of this Lease with respect to any Car,'and
for so long thereafter as such Car remains in the possession of
Lessee, Lessee shall bear the risk of and all responsibility for
loss, theft, destruction, damage, seizure, taking or requisition,
by whatever cause, human or natural, within or beyond.the control
of Lessee, partial or complete, of or to such Car. Lessee agrees

that no occurrence specified in the preceding sentence shall

-14 -



will notify Lessor of such requirement within a reasonable

time before the required filing date and (unless such

_report or return cannot properly be made except by Lessor)

make or cause to be made such report or return in such
_ manner as shall be satisfactory to Lessor.

SECTION 10. LIMITED SPEQIAL INCOME TAX INDEMNITY.

Lessor expects. to claim an investment tax credit with
respect to the Cars pursuant to a special transition rule in the
Tax Reform Act of '1986. Lessee reprecentsg, warrants and
covenants that it will not use the Cars in any manner which would
cause the Cars not tb'¢9nstitute "Section 38 property” within the
meaning of Seétion 48(5) of the Internal Revenue Code. 1f Lessor

shall lose the right to claim the investment tax credit as a

' uses
direct result of the mlnner in which Lessee haswweed the Cars,

then Lessee shall pay to Lessor an amount which, in the
reasonable opinion of Lessor, vill cause Lessor to realize, on an
after-tax basis, th@ value to it of the investment tax credit so
lost, plus an amount equal to all interest, penalties or
additions to tax payable by Lessor as a result of such loss.
SECTION 11, RISK OF LOSS.

During the term of this Lease with respect to any Car, and
‘for s0 long thereafter as such Car remains in the possession of
Lessee, Lesyee shall Lear the risk of and all respunsibility [w
_locc, theft, destruction, damage, seizure, taking or roquisition,
by whatever cause, human or natural, within or beyond the control
of Lessee, paitial or complete, of or to such Car. Lessee agrees

that no occurrence specified in the preceding sentence shall

e



relieve or impair, in whole or in part, any obligation of Lessee
to Lessor under this Lease, including, without limitation, the
obligation to pay Basic Rent and Additional Rent.

SECTION 12. REPAIR AND MAINTENANCE.

During the term of this Lease, Lessee shall at its sole
expense maintain and keep all of the Cars subject to this Lease
in good order, condition and repair, qualified for. use in
interchange in accordance with the rules of the Association of
American Railroads and shall use the Cars only in the manner for
which they were designed and intended and so as to subject them
only to ordinary wear and tear, Any parts installed or
replacements made by Lessee upon any Car shall be considered
accessions to such Car and title thereto shall be immediately
vested in Lessor without cost or expense to Lessor. Lessee shall
make no additicns or improvements 'to any Car without the prior
written consent of Lessor unleés the same are readily removable
without causing material damage to such Car. Title to any such
readily removable additions or improvements shall remain with
Lessee.

SECTION 13. OPERATING RULES AND REGULATIONS.

Lessee agrees to comply with all governmental laws,
regulations and requirements, including the Interchange Rules and
all other rules of the Association of American Railroads {(or any
successor thereto) and the Interstate Commerce Commission. In
case any equipment or appliance on any Car shall be required to
be changed or replaced, or any additional or other equipment or

appliance is required to be installed on such Car in order to

-]15w
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comply with such laws, Tregulations, requirements and rules,
‘Lessee agrees to make such changes, additions and replacements at
its own expense and title thereto shall be immediately vested in

Lessor.

SECTION 14. ASSIGNMENTS.

| (a) By Lessor. It is understood and agreed that all
rents and other sums due or to become due or at any time
owing or payable by Lessee hereunder may be assigned by
Lessor, and that the Cars 1leased hereunder may be
mortgaged by Lessor under a chattel mortgage. 1In any such
event, the right, title and interest of the mortgagee
under any such chattel mortgage shall by express terms of
such chattel mortgage be subject to the leasehold interest
of Lessee in and to the Cars hereunder. 1In the event an
assignment of such rents and other sums is made as
collateral security for an obligation of Lessor, then the
right, title and interest of such assignee in and to such
rents and other sums and to receive and collect the same
shall not be subject to any abatement, defense, setoff,
counterclaim or recoupment whatsoever arising out of any
breach of any obligation of Lessor hereunder or by reason
of any other indebtedness or 1liability at any time owing
by Lessor to Lessee or from any defects in the Cars. Any
such assignee shall be entitled to all the privileges,
powers and immunities of Lessor and may, but shall not be
obligated to, perform any duty, covenant or condition

required to be performed by Lessor under the terms of this
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Lease, providing that nothing herein contained shall
release Lessor of its obligations to Lessee hereunder and
Lessee shall look solely to Lessor for the performance
thereof.

(b) By Lessee. So long as no Event of Default
exists hereunder, Lessee shall be entitled to sublease one
or more of the Cars to Intermodal Systems, Inc., a
Delawafe corporation, or, upon the prior written
permission of Lessor, to any other person.

SECTION 15. EVENTS OF DEFAULT.

(a) Events of Default. Each of the following events

shall constitute an "Event of Default" hereunder {(whether
any such event shall be voluntary or involuntary or come
about or be effected by operation of law or pursuant to or
in compliance with any judgment, decree or order of ahy*
court or any order, rule or regulation df ‘any
administrative or governmental body);
(i) Defaulf by Lessee in making any payment'of
Basic Rent or Additional Rent due hereunder, as and
when the same shall become due and payable, and such
default shall continue unremedied for ten days;'or
(ii) Default by Lessee in the observance or
performance of any covenant, condition or agreement
to be performed or observed by Lessee under this
Lease or any other document or certificate furnished

to Lessor in connection herewith or pursuant hereto,
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and such default shall continue for 30 days after
written notice thereof from Lessor to Lessee; or

(iii) Any representation or warranty made by
Lessee in this Lease or in any other document or
certificate furnished Dby Lessee to Lessor in
connection herewith shall prove to be untrue or
incorrect in any material respect as of the date of
issuance or making thereof; or

(iv) Lessee is generally not paying its debts as
such debts become due or becomes insolvent or
bankrupt or admits in writihg its inability to pay
its debts as they mature or makes an assignment for
the benefit of creditors or applies for or consents
to the appointment of a trustee or receiver for any
of its properties or assets; or |

(v) A petition for reorganization undef Title
11 of the United States Code (as now or hereafter
constituted) shail‘be filed by or against Lessee and,
unless such petition shall have been dismissed,
nullified, étayed or otherwise rendered ineffective
(but then only so long as such stay shall continue in
force or such ineffectiveness shall continue), all
the obligations of Lessee under this Lease shall not
have been and shall not continue to have been duly
assumed in writing, pursuvant to a court order or
decree, by a trustee or trustees appointed (whether

or not subject to ratification) in such proceedings
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in such manner that such obligations shall have the
same status as expenses of administration and
obligations incurred by such trustee or trustees,
within 60 days after such petition shall have been
filed; or
(vi)v Any proceedings shall be commenced by or
against Lessee for any relief which includes, or
might result in, any modification of the obligations
of Lessee under this Lease, or any other document or
instrument furnished to Lessor in connection herewith
under any bankruptcy or insolvency laws, or laws
relating to the relief of debtors, readjustments of
indebtedness, reorganizations, arrangements,
compositions or extensions (other than a law which
does not permit any readjustments of the obligatiéns‘
of Lessee hereunder, or under any such other dbcument
or instrument), and, are consented to or are not
dismissed within 60 days after such proceedings shall
have been commenced; or
(b) Remedies. Upon the occurrence of any Event of
Default and at any time thereafter so long as the same
shall be continuing and shall not have been remedied,
Lessor may, at its option declare this Lease to be in
default and, at any time thereafter, may exercise one or
more of the following remedies, as Lessor in its sole

discretion shall elect:
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(i) Lessor may proceed by appropriate court
action, either at law or in equity, to enforce
performance by Lessee of the applicable covenants of
this Lease or to recover damages for the breach
thereof. |

(ii) Lessor may by notice in writing, terminate
this Lease as to any or all Cars, whereupon all
rights of Lessee to the use of such' Cars shall
absolutely cease and terminate but Lessee shali
remain liable as herein provided; and thereupon
Lessee, if so0 requested by Lessor, shall at the
expense of Lessee promptly return such Cars to the
possession of Lessor as provided in Section 16.

(iii) Lessor may enter upon the premises where
any Car is located and take immediate possession‘of-
and remove such Car, all without 1liability on the
part'of Lessor for or by reason of such entry or
taking possessidn,, wvhether for the restoration of
damage to property caused by such taking or
otherwise, and without such action constituting a
termination of this Lease as to éuch Car unless
Lessor expressly notifies Lessee in writing to that
effect.

(iv) Lessor may sell any or all Cars at public -
or private sale, with ﬁotice to Lessee but with or
without advertisement, in such manner as Lessor may

determine, or otherwise dispose of, hold, use,
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operate, lease to others or keep idle any or all
thereof, as Lessor in its sole discretion may
determine and all free and clear of any rights of
Lessee and without any duty to account to Lessee with
respect to such action or inaction or for any
proceeds with respect thereto.

{v) Lessor may avail itself of any other remedy
provided by any statute or otherwise available at

law, in equity or in bankruptcy.

SECTION 16. SURRENDER OF THE CARS.

‘(a) Expiration. Unless Lessee shall have exercised
its option to purchase the Cars pursuant to Section 5
hereof, upon expiration of the Term of this Lease with
respect to any Car, Lessee, at 1its own expense and risk,
will at the request of Lessor, deliver possession of sﬁch'
Car to Lessor at any reasonable place on the lines'of-any
railroad operated by it or any of its affiliates or to any
connecting carrier vfor shipment, all as directed by
Lessor, upon not less than 30 days' written notiée to
Lessee. - If Lessee cannot deliver possession of any Car to
Lessor because such Car has been lost, stolen, destroyed
or irreparably damaged, Lessee shall pay to Lessor an
amount equal to the fair market value of a similar car, to
be determined in the same manner as determined under
Section 5,

(b} Default. If this Lease shall terminate in

respect of any of the Cars pursuant to Section 15 hereof,
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Lessee shall forthwith deliver possession of such Cars to
Lessor and shall give prompt telegraphic and written
notice to the Association of American Railroads and all
railroads having possession of any Car so to return suqh
éars. For thg purpose of delivering possession of any Car
or Cars to Lessor as above required, Lessee will, at its
own expense and risk: (i) forthwith and in the usual
manner cause such Cars to be transported to the storage
tracks of any railroad within the United States, as shall
be designated by Lessor or in the absence of such
designation, as Lessee may select, and there assembled;
(ii) furnish or arrange for .Lessor to store such Cars on
any lines of a railroad or premises approved by Lessor
until such Cars have been sold, leased or otherwise
disposed of by Lessor; and (iii) cause such Cars to be -
transported to such interchange point or points as'shall
be designated by Lessor _upon  any sale, lease or otber
disposition of all or.any of such Cars. All movement and
storage of each Car is to be at the risk and expense of
Lessee,
SECTION 17. INSURANCE.
The Lessee will, at all times prior to the return of the
Cars to the Lessor, at its own expense, cause to be carried and
maintained insurance, in respect of the Cars at the time subject
hereto, in such amounts and against such risks as is consistent
with prudent industry practice for Class I railroads but, in any

event, at least in such amounts and against such risks
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customarily insured against by the Lessee in respect of similar
equipment owned by it. The Lessee shall give the Lessor at least
30 days' prior written notice of any material change in coverage

or cancellation of insurance; provided, however, that if it is

not practicable for the Lessee to have knowledge of a material
change in coverage at 1least 30 days prior to the occurrence
thereof, the Lessee shall give the Lessor written notice as soon
as the Lessee learns of such change.

SECTION 18. NET LEASE.

This Lease is a net lease and Lessée acknowledges and
agrees that Lessee's obligation . to pay all rent payable
hereunder, and the rights of Lessor in and to such rent, shall be
absolute and unconditional and shall not be subject to any
abatement, reduction, setoff, defense, counterclaim or recoupment
whatsoever, including without limitation,Aabatements, reductiohs,‘
setoffs, defenses, counterclaims or recoupments due or alleged to
be due to, or by any reason of, any past, present or future
claims which Lessee may have against Lessor, the manufacturer,
any lenders or against any person for any reason whatsoever; nor,
except as otherwise expressly provided herein, shall this Lease
terminate, or the respective obligations of Lessor or Lessee be
otherwise affected, by- reason of any defect in the Cars, the
condition, design, operation or fitness for use thereof, or any
damage to, or any loss or destruction of, or any liens,
encumbrances, security interests or rights of others with respect
to the Cars, any prohibition or interruption of or other

restriction against Lessee's use, operation or possession of the
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Cars for any reason whatsoever, the interference with such use,
operation or possession by any private person or entity, or by
reason of any other indebtedness or 1liability, howsoever and
vhenever arising, of Lessor, Lessee or any lenders or any other
person or by any governmental authority, or by reason of any
insolvency, bankruptcy or similar proceedings by or’against
Lessor or Lessee, or for any other cause whether similar or
dissimilar to the foregoing, any present law to the contrary
notwithstanding, it being the intention of the parties hereto
~that the rent payable by Lessee hereunder shall continue to be
payable in all events and in the manner and at the times herein
provided unless the obligation to pay the same shall be
terminated pursuant to the express provisions of this Lease.
SECTION 19, NOTICES. .

Any notice from one party to the other shall be in writing
and shall be deemed to have been duly given when delivered
personally or when deposited in the United States mail, postage
prepaid, addressed as follows: |

~If to Lessor: Gunderson Leasing, Inc.

4350 Northwest Front Avenue
Portland, Oregon 97210
Attention: President

I1f to Lessee: The Chesapeake and Ohio

Railway Company

c¢/o CSX, Transportation
100 North Charles Street
Baltimore, Maryland 21201

Either Lessor or the Lessee may at any time change such

address by delivering or mailing as aforesaid 10 days' prior

written notice of such change in address.
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SECTION 20. FURTHER ASSURANCES.

Lessee understands that Lessor may finance or refinance
the purchase of. the Cars with a third party lender, and may
pledge as collaterallfor such borrowing the Cars and the Lease.
Lessee agrees that it will do such further acts and provide
Lessor with such further documents, agreements, or amendments as
may be necesséry to ﬁake the Lease acceptable collateral for the
contemplated borrowings, provided that Lessee shall not be
required to provide any document pursuvant to this Section which
would increase its obligations under the Lease.

SECTION 21. RECORDING.

Lessee, at its own expense, will cause this Lease to be

filed in accordance with 49 U.S.C. §11303(a).

SECTION 22. BINDING EFFECT.

This Lease shall be binding upon and shall inure to the
benefit of Lessor and Lessee and their respective successors and
assigns. |
SECTION 23. GOVERNING LAW.

This Lease shall be construed in accordance with and shall
be governed by the laws of the Commonwealth of Virginia.

SECTION 24, EXECUTION IN COUNTERPARTS.

This Lease may be executed in any number of counterparts,
each counterpart constituting an original but all together one

and the same instrument and contract.
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IN WITNESS WHEREOF, .the parties hereto have caused this
Lease to be executed in their respective names as of the date
first above written, '

GUNDERSON LEASING, INC.

Bys JZ , é&zac oy

Title: LLF=1064)T

THE CHESAPEAKE AND OHIO
RAILWAY COMPANY

By:
Title:

STATE OF Lasie) 1
45? )SS:
or 2l )
on this ﬁg day of _Z;]@@n@‘__, 1986, before me
personally appeared ;44: F;%Z&yﬂ, ZZZ%Ldﬂ ’ to ‘me
personally known, who being by me duly sworn, says that he is

(;;%ﬁdA£d%4;f%— of GUNDERSONJ-LEASING. INC., that the foregoing

instrument was signed on behalf of said corporation by authority
of its Board of Directors, and he acknowledged that the execution
of the foregoing instrument was the {free act and deed of said

corporation.

=, /Z,@/Méd

Notary Public

[NOTARI AL SEAL])

My commission oxpirca:>ééy5f 45”7337



IN WITNESS WHEREOF, the parties hereto have caused this
Lease to be executed in thair respective names as of the date

first above written,
GUNDERSON LEASING, INC.

By
Title:

THE CHESAPEAKE AND OHIO
RAILWAY COMPANY

o P M

Title:r Trwnowd

m———

STATE OF ) :
)&8:
COUNTY OF )
On this day of y 1986, before me
personally appeared | | , to me’

personally known, who being by me duly sworn, says that he is
©f GUNDERSON LEASING, INC., that the foregoing

instrument vag signed on behal? cof said corporation by authority
of its Board of Directors, and he acknovwledged that the execution
o! the foregoing instrument wvas the free act and deed of said

corporation.

Notary Public
{NOTARIAL SEAL]

My comninsion expires:



, 1986, before me

personally appeared CZiaﬁ 4&42%4%§QL= y to me

personally known, who being by me duly sworn, says that he is

y:

of THE CHESAPEAKE AND OHIO RAILWAY COMPANY, that
the foregoing instrument was signed on behalf of said corporation
by authority of its Board of Directors, and he acknovwledged that

the execution of the foregoing instrument was the f{ree act and

ég%fry Public '

deed of said corporation.

[NOTARIAL SEAL)



EXHIBIT A

DESCRIPT EQUI

The Cars subject to this Lease are identified 'by the
following numbers which are stenciled on such Cars, and the

Lessor's Cost for each Car shall be as indicated below:

ar be L or' -]

NYSW6836 through
NYSRGQHO. inclusive $169,750 each

NYSW6B41 through i
NYSW6860, inclusive $165,897 each



EXHIBIT B

Certificate of Acceptance

The Chesapeake and Ohio Railway Company as Lessee under a
Railroad Equipment Lease dated November 19, 1986, with Gunderson
Leasing, 1Inc. (the "Lease"), hereby certifiés that it has
received and inspected the following bulkhead intermodal railroad
cars: NYSW6B36 through NYSW6B60, inclusive, on the date written
below, and such cars are in good order, condition and repair, are
ready for service, and are accepted on such date for all purposes
of, and subject to, the Lease.

THE CHESAPEAKE AND OHIO

RAILWAY COMPANY

By

Date: Title:




