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INTERSTATE COMMERCE COMMISSION
Dear Mr. Bayne:

Pursuant to Section 11303 (formerly Section 20c) of the Interstate

,;& Commerce Act, enclosed for recordation are counterparts of Equipment Lease
o Agreement between Chicago and. North Western Transportation Company and
NEMLC LEASING ASSOCIATES NO. 3 dated as of June 1, 1987 covering various
o units of railroad equipment on Schedule A attached to the Equipment Lease.
wﬂ“) o The names and addresses of the parties to the transaction are as
L follows:

1. Eqiupment Lease dated as of June 1, 1987 between Chicago and North
Western Transportation Company, One North Western Center, Chicago, »
ITTinois 60606, and NEMLC LEASING ASSOCIATES NO. 3, 28 State
Street, Boston, Massachusetts 02107.

Enclosed is our check for $10.00 for your recording fee. Please
assign a sequential recordation number, retain one counterpart for your
files and return the other counterparts showing your recordation daig,
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! \Ji _ ' Lisa M. Fanelli
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EQUIPMENT LEASE AGREEMENT

THIS EQUIPMENT LEASE AGREEMENT (the "Lease"), 1s dated as
of the firstaaiy of June, 1987, and is by and between NEMLC
LEASING ASSOCIATES NO. 3, a Massachusetts limited parfﬁership
(the "Lessor") and Chicago and North Western Transportation

Company, a Delaware corporation (the "Lessee" or "Railroad").
WITNESSETH:

1. Net Lease. The Lessor hereby agrees, subject to satis—‘
faction of the conditions hereinafter set forth, to lease to the
Lessee and the Lessee hereby agrees to lease from the Lessor
various maintenance of way equipment, (individually called an
"Item of Equipment” and collectively the "Equipment") described
on the attached Schedule A. The aggregate of the Cost, as
hereinafter defined, of the Items of Equipment described on the
Equipment List shall at no time exceed THREE MILLION DOLLARS
($3,000,000.00). This Lease is a net lease and the Lessee
acknowledges and agrees that the Lessee's obligation to pay all
Rentals, as hereinafter defined, hereunder, and the rights of
Lessor in and to such Rentals, shall be absolute and
unconditional and shall not be subject to any abatement,
reduction, set-off, defense, counterclaim or recoupment (herein
referred to as the "Abatements") for any reason whatsoever,
including without limitation, Abatements due to any present or

future claims against the Lessor under this Lease or otherwise,



or against the manufacturer, seller, or Vendor, as hereinafter
defined, of%iny Item of Equipment. Except as otherwise expressly
provided herein, this Lease shall not terminate, nor ‘'shall the
respective obligations of the Lessor or the Lessee be.affected,
by reason of any defect in or damage to, or any loss or
destruction of, the Equipment or any Item of Equipment thereof
from whatsoever cause, or the interference with the use thereof
by any private person, corporation or governmental authority, or
the invalidity or unenforceability or lack of due authorization
of this Lease or lack of right, power or authority of the Lessor
or the Lessee to enter into this Lease, or for any other cause,
whether similar or dissimilar to the foregoing, any present or
future law or regulation to the contrary notwithstanding, it
being the express intention of the Lessor and the Lessee that all
Rentals payable by the Lessee hereundef shall be, and continue to
be, payable in all events unless the obligation to pay the same
shall be terminated pursuant to the express provisions of this
Lease. 1If for any reason whatsocever this Lease shall be termi~ 
nated in whole or in part by operation of law or otherwise, ex-
cept as expressly provided herein, the Lessee nonetheless agrees
to pay to the Lessor an amount equal to each payment of Rental
with respect to each Item of Equipment pursuant to the provisions
hereof at the time such payment would have become due and payable
in accordance with the terms hereof had this Lease not been so

terminated. The Lessee hereby waives, and hereby agreesvto waive



at any future time at the request of the Lessor, to the extent
now or then ﬁi:nitted by applicable law, any and all rights which
it may now have or which at any time heréafter may be ‘conferred
upon it by statute or otherwise to terminate, cancel, quit or
surrender this Lease except in accordance with the express terms
hereof. Each payment of Rental made by the Lessee to the Lessor
shall be final as between the Lessor and the Lessee (except as to
any amount, which the Lessee shall be entitled to recover, by
which such Rental exceeds the correct amount that should have
been paid in accordance with any provision hereof for adjustment
or other determination of the Rental), and the Lessee will not
(except as aforesaid) seek to recover all or any part of any such
payment of the Rental from the Lessor for any reason whatsoever.
2. Term. The term (the "Term") of this Lease for each
Item of Equipment shall begin on the date of the delivery to and
acceptance by the Lessee of each such Item of Equipment hereunder
("Interim Lease Commencement Date(s)"). The base lease term (thé
*Base Lease Term") shall commence on January 1, 1988 (the "Base
Lease Commencement Date") and shall terminate on December 31, .
1995, subject to the provisions of Section 13. The word "Term"
as used herein shall include up to two consecutive Renewal Terms
(as hereinafter defined) permitted hereunder. Upon one hundred
eighty (180) days' delivered written notice prior to expiration
of the Base Lease Term or the first Renewal Term, as the case may
be, the Lessee shall have the right to renew the Lease provided

no Event of Default or event which with the passage of time or



giving of notice would constitute an Event of Default shall have
occurred and e eontinuing with respect to all, but not less than
all, of the Equipment for two one (1) year periods (a "Renewal
Term”) at the lower of Fair Market Rental or 50% of the Equip-
ment's Base Lease Term Rental; provided however, if the Base
Lease Term Rental option is selected by the Lessee, an appraisal
letter satisfactory to the Lessor, regarding remaining useful
life and residual value, certified to by the Lessee's Vice
President-Engineering, will be furnished.

3. Rentals and Rental Payment Dates. There will be no
interim rents payable by Lessee to Lessor. The Lessee agrees to
pay the Lessor for each Item of Equipment leased hereunder
sixteen semi-annual rental payments (”Rentai“) in arrears during
the Base Lease Term. The first eight payments will equal 7.3703%
and the last eight payments will equal 9.0081% of the cost of
each Item of Equipment as referenced on the applicable Certifi-
cate of Inspection and Acceptance for such’Item of Equipment (the
"Cost"). Rental payments shall be made on each July 1 and
January 1 through July 1, 1995 and on December 31, 1995 (indivi~
dually a "Rental Payment Date" and collectively the "Rental
Payment Dates") commencing July 1, 1988 and ending December 31,
1995 (individually the *"Rental" and collectively the "Rentals").
If any of the semi-annual Rental Payment Dates are not Business
Days, the Rental otherwise payable on such date shall be payable
in immediately available funds on the next succeeding Business

Day. For purposes of this Lease, the term "Business Day" means
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calendar days, excluding Saturdays, Sundays, and holidays on
which Lessor!vior Lessee's offices or banks in Boston,
Massachusetts or Chicago, Illincis are closed for business.

In the event the Lessee shall be in default in the
payment of any sum of money to be paid under this Lease, whether
Rental of otherwise, the Lessee shall pay the Lessor, as
additional Rental, to the extent permitted by applicable law,
interest on such unpaid sum from its due date to date of payment
by the Lessee at a rate equal toc 2% over the Prime Rate ("Overdue
Rate"). Prime Rate shall mean, for purposes of this Lease, the
rate of interest publicly announced by Bank of New England, N.A.,
from time to time as its prime rate.

Rental and all other amounts payable to the Lessor hereunder

~ shall be made by Federal Funds wire transfer for the account of

the Lessor to Lessor's account number 1979-1862 with Bank of
England, N.A., 28 State Street, Boston, Massachusetts 02109,
together with notice so as to provide the Lessor with the use of
the funds on or before 11 a.m., C.S.T., on the due date.

The Lessee and the Lessor agree that, except as hereinafter
provided, the Rentals payable hereunder and the Stipulated Loss
values set forth in Schedule B hereto will be adjusted upward or
downward to reflect:

(A) any changes included in any technical corrections
legislation which amends the Tax Reform Act of 1986 and is
enacted by the 100th Congress, which increases or decreases the
after tax yield and after tax cash flow 6f the Lessor

contemplated in originaliy evaluating this transaction and is



applicable to ACRS deductions with respect to any of the Items of
Equipment inﬁﬁquordance with, if relevant, any election made by
the Lessor in its sole discretion; and A

(B) closings on dates and in such amounts which cause
August 1, 1987 not to be the weighted average of all Closing
Dates for all Items of Equipment.

If, as a result of the occurrence of one or both of the
foregoing events (A) or (B), Rentals payable hereunder and/or the
| Stipulated Loss Values set forth in Schedule B hereto would
require adjustment upward or downward, then Rentals and/or the
Stipulated Loss Values during the Base Lease Term shall be
adjusted upward or downward on a ratable basis; provided,
however, that such adjustment shall be made only to the extent
that the Lessor's after—tax.yield and after-tax cash flow shall
be maintained at a level (computed over the Base Lease Term)
contemplated by the Lessor in originally evaluating the
transaction and such revised Rentals are computed at the same
level as if such events in A and/or B had not occurred.

Any rental adjustment will be effective as of the first
Rental Payment Date following the event giving rise to such ad-
justment and will be made in such manner as will result, in the
Lessor's reasonable judgment, in preserving for the Lessor both
the anticipated after-tax yield and the after-tax cash flow thaf
would have been realized by the Lessor had such event not

occurred, (1) based on the rates of Federal, state and local



taxes in effect from time to time on, or measured by, net income,
and (ii) in 411 other respects based on the assumptions and
methods of calculation utilized by the Lessor in originally
evaluating the transaction described in this Lease and related
documents.

The Lessor shall furnish the Lessee prior to the effective
date of any rental adjustment with a notice setting forth in
reasonable detail the computations and methods used in computing
such rental adjustment but shall not be required to divulge its
after-tax rate of return with regard to any such computation.
Lessee shall have the right toc review Lessor's rental adjustments
for reasonableness and to approve such adjustment. Such review
and approval shall occur within ten days of notification by |
Lessor of the rental adjustment. If Lessee shall not have noti-
fied Lessor of its disapproval of such rental adjustment within
such ten day period, such adjustment shall be deemed approved.
If Lessee finds the rate unreasonable, the parties shall consult
and agree upon & mutually agreeable rate. If Lessee and Lessor
are unable to reach agreement on a rate within 30 days of
Lessor's notice, the decision shall be promptly referred to a
mutually agreeable independent third party familiar with leasing
transactions, whose decision will be final and whose cost shall
be shared equally by Lessor and Lessee.

Lessor shall not be obligated to lease to Lessée any Item of

Equipment not delivered to and accepted by Lessee by



December 31, 1887 unless an extension of time is mutually agreed
upon by Lessor nd Lessee; provided, however, that the Lessor
shall not be obligated to lease Equipment delivered to- and
accepted by Lessee during the fourth calendar quarter of 1987
having an aggregate cost in excess of §600,000.

4. Taxes Against Lessor or Equipment. The Lessee agrees
to pay and to indemnify and hold the Lessor harmless from, all
license and registration fees and sale, use, personal property,
stamp or ofher taxes, levies, imposts, duties, charges or with-
holdings of any nature whatsoever together with any penalties,
fines or interest thereon imposed against the Lessor, the Lessee
or the Equipment or any part thereof by any federal, state,
foreign or local government or taxing authority, during the term
or in connection with the termination.of this Lease, upon or with
respect to the Equipment or any part fhereof or upon the pur-
chase, ownership, delivery, leasing, possession, use, operation,
return or other disposition (except for any disposition by the
Lessor other than a disposition occurring upon an Event of
Default) thereof, or upon the rentals, receipts or earnings aris-
ing therefrom, or upon or with respect to this Lease (excluding,
however, (i) any taxes imposed by the federal government on,
based on, or measured by, the net income of the Lessor including
but not limited to any franchise taxes; (ii1) any income or
franchise taxes imposed by any taxing authority other than the
federal government on, based on, or measured by, the net income

of the Lessor which in the aggregate do not exceed the amount of



any such taxes imposed by reason of this transaction which would
be payable tétha taxing authorities of the jurisdictions, other
than the United States of America, in which the Lessor has its
principal place of business assuming no allocation or apportion-
ment to any other taxing authority, and (iii) any tax or similar
charge included in the Cost of any Item of Equipment, except to
the extent that any of the forgoing events referred to in clauses
(1) through (iii) arose by virtue of a violation of any of
Lessee's obligations hereunder); unless, and only to the extent
and for the peridd that, any such tax, levy, impost, duty, charge
or withhelding is being contested by the Lessee in good faith and
by appropriate proceedings (all such taxes, fees and charges as
defined in this sentence being hereinafter referred to as the
*"Indemnified Taxes" or the "Taxes"). Any payment made by Lessee
pursuant to this Section 4 shall reflect the net increase in
Lessor's federal, state or local income taxes as a result of the
inclusion in Lessor's income of any amount required to be paid by
Lessee uhder this Section 4. 1In case any report or return is
required to be made with respect to any obligation of the Lessee
under this Section or arising out of this Section, the Lessee
will either prepare and file such report or return in such manner
as will show the ownership of the Equipment in the Lessor and,
upon reasonable request of the Lessor, send a copy of such report
or return to the Lessor or will timely notify Lessor of such

requirement and the Lessee will prepare such report or return for
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filing by the Lessor in such manner as shall be satisfactory to
the Lessor. ﬁﬂ?Ugaaim is made against the Lessor for any
Indemnified Takes, the Lessor shall promptly notify the Lessee in
writing. If reasonably requested by the Lessee in writing, the
Lessor shall, at the Lessee's expense, take such action as the
Lessee may reasonably request with respect to such asserted
liability, provided that the Lessee furnishes an opinion of
independent counsel, selected by the Lessee and satisfactory to
the Lessor, to the effect that there is a reasonable basis for
contesting such asserted liability. If Lessor elects to pay any
tax required to be paid by Lessee hereunder (provided, however,
that Lessor is not required or obligated to pay such tax), Lessor
shall pay such tax under protest, i1f reasonably so requested by
Lessee and if such protest is necessary and proper. If payment
is made by Lessor, Lessee shall reimburse Lessor for such payment
on demand together with interest at the Overdue Rate for the
number of days such payment is unreimbursed by the Lessee and the
Lessor shall, at the Lessee's expense, take such action as the
Lessee may reasonably request to recover such payment and shéll.
if requested, permit the Lessee in the Lessor's name to file a
claim or prosecute an action to recover such payment. If the
Lessor shall obtain a refund of all or any part of such taxes,
fees or other charges previously reimbursed by the Lessee in
connection with any such contest or any amount representing
interest thereon applicable to the amount paid by the Lessee and
for the period of such payment, the Lessor shall pay to the
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Lessee the amount of such refund and/or interest received by the
Lessor net ofihxpenses, but only if no Event of Default, or event
which with notice of lapse of time or both would constitute an
Event of Default, shall have occurred and be continuing. All of
the obligations of the Lessee under this Section with respect to
any Indemnified Taxes imposed or accrued before the expiration or
other termination of this Lease shall continue in full force and
effect notwithstanding such expiration or other termination and
are expressly made for the benefit of, and shall be enforceable

by, the Lessor.

5. Lessee's Failure to Pay Taxes, Insurance, Etc. Should

the Lessee fail to make any payment or do any act as herein
provided, then the Lessor shall have the right, buf not the
obligation, without releasing Lessee from any obligation
hereunder, to make or do the same, and to pay, purchase, contest
or compromise any Lien (as hereinafter defined) not permitted
hereunder which in the Lessor's reasonable judgment appears to
materially affect the Equipment or the Lessor's rights with
respect thereto, and in exercising any such rights, incur any
liability and expend whatever amounts in its discretion it may
deem necessary therefor, provided, however, that the Lessor shall
take no such action nor expend any such amount without prior
notice to the Lessee at least twenty (20) days preceding such
proposed action or expenditure or, 1f to prevent any Lien from
attaching to any Item of Equipment due tc any statutory limita-

tion under any law or regulation it is necessary to take such
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action or make such expenditure within such twenty (20) day
period, within such statutory limitation period, and shall con-
sider all reasonable requests made by the Lessee prior.to taking
such action or making such expenditure. All sums so incurred or
. expended by the Lessor shall be upon demand immediately due and
payable by the Lessee and shall bear interest at the Overdue Rate
from the date so incurred or expended by the Lessor to the date
the Lessor is reimbursgd therefor by the Lessee.

6. Use, Ownership and Sublease Rights. So long as the
Lessee shall not be in default under this Lease, the Lessee shall
" be entitled to the possession and use of the Equipment in accord-
ance with the terms of this Lease. The Lessee shall use,
operate, maintain and store the Equipment in a careful and proper
manner in accordance with standards customary in the railroad
industry and consistent with those used in maintaining other
rolling stock or like equipment owned or leased by the Lessee
and shall comply with all laws, ordinances and regulations in any
way relating to the possession, use, operation or maintenance of
the Equipment. The Lessee agrees to pay all reasonable costs
incurred in connection with the use and operation of each Item of
the Equipment, during the Term thereof, including but not limited
te, repairs, maintenance, storage and servicing, except to the
extent that such costs are paid by the manufacturer or Vendor.

The Lessee acknowledges and agrees that it does not have and
will not acquire legal title to the Equipment, it being expressly

understood that this Lease is an agreement of lease only. The
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Equipment is and shall at all timesvremain the sole and exclusive
property ofaiipuﬁossor. The only interest the Lessee shall have
in the Equipment is that of a lessee hereunder. The Lessee shall
affix to each Item of Equipment and keep and maintain, plainly
and distinctly, permanently and conspicuously upon each such Item
of Equipment the following words:

*Owned by NEMLC Leasing Associates No. 3
Owner-Lessor"

The Lessee shall keep the Equipment free from any markings or
labeling which might be interpreted as a claim of ownership
thereof by the Lessee or any party other than the Lessor or its
assigns except that the Equipment may be lettered with the name
or initials or other insignia customarily used by Lessee on
similar equipment. So long as no Event of Default or event which
with the passage of time or the giving of notice would constitute
an Event of Default shall have occurred and be continuing, the
Lessee shall be entitled to sublease the Equipment for its
intended purpose to reputable railroad or other non-foreign cor-
porations or entities, if the Lessee shall have first obtained
the written consent, not to be unreasonably withheld, cof the
Lessor; provided, however, that the Lessee shall have the right
to sublease the Equipment or any Item of Equipment without the
consent of the Lessor to any reputable corporation or entity
organized under the laws of the United States of America or any
state thereof or the District of Columbia without the

Lessor's consent if such sublease (i) shall provide that the
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Equipment will be operated and maintained in accordance with the
terms hereof;ﬁlnd (ii) is for a term not longer than the lesser
of six (6) months or one day less than the remaining term of this
Lease provided however, that Lessee may not so sublease any Item
of Equipment to the same sublessee for more than six (6) months
in the aggregate in any twelve (12) month period. Lessee shall
provide Lessor with notification of any such sublease and a copy
of such sublease. The Lessee shall not assign or permit the
assignment of the Equipment for use or operation involving other
than occasional operation and maintenance therecf in Canada. All
subleases shall be subject and subordinate to the terms and
provisions of this Lease and the interests of the Lessee
hereunder. Under any such sublease, the Lessee's obligations
shall remain those of a principal and‘nof a surety.

Lessee shall not use the equipmeﬁt outside the geographic‘
limits of the United States of America except for occasional use
in Canada.

7. Alterations. The Lessee shall make any alterations,
additions or improvements to the Equipment if such alterations,
additions or improvements to the Equipment are required by law,
governmental regulation or by the Association of American Rail-~
roads (the “"AAR"). Lessee shall have the right, without Lessor;s
consent, to make modifications, alterations, additions or im-
provements to the Equipment which do not damage the Equipment or
which do not diminish the value of the Equipment. Lessee shall

use best efforts to promptly notify Lessor of any such modifica-
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tion, alteration, addition or 1mprovement. All modifications,
alterations, additions or improvements which are not readily
removable shall without further act become the property of the
Lessor and shall be free of all Liens and the Lessee éhall
provide a bill of sale to the Lessor for all such alterations,
additions or improvements. Lessee shall have the right to remove
any modification, alteration, addition or improvement at the end
of the Term at its expense provided that such removal does not
damage the Equipment and such modifications, alterations,
additions or improvements are not required by'law, governmental
regulation or by the AAR,

8. Maintenance and Repair. The Lessee, at its sole cost
and expense, shall keep the Equipment in good operating order,
repair and condition and shall furnish any and all parts, mechan-
isms or devices required to keep the Equipment in good mechanical
and working order, ordinary wear and tear excepted. 1In perform-
ing maintenance and repair, the Lessee shall maintain the Equip-
ment in accordance with manufacturers' maintenance specifications
(except that Lessee shall not be required to use original manu-
facturers' parts if a suitable substitute is available) at a
level as performed by the Lessee for other similar equipment
owned or leased by the Lessee and as is customary in the railroad
industry and in compliance with all requirements of law, govern-
mental regulation and the AAR.

9. Delivery, Acceptance and Payment of Lessor's Cost.

‘ (a) The Lessor hereby appoints the Lessee its agent for
inspection and aéceptance of the Equipment. Upon delivery of
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each Item of Equipment, the Lessee will cause an employee of the
Lessee to inspect the‘same and, if such Item of Equipment is
found to be a;coptable, to accept delivery of such Itgm of
Equipment and such date of acceptance shall be the 'Acéeptance
Date" for such Item of Equipment and the Lessee shall execute and
deliver to the Lessor on or before the Closing Date (defined
below) for such Item of Equipment the Certificate of Inspection
angd Acceptanbe whereupon such Item of Equipment shall be deemed
to have been delivered to and accepted by the Lessee hereunder on
the Acceptance Date and shall be subject thereafter to all the
terms and conditions of this Lease. Prior to execution of each
Certificate of Inspection and Acceptance the Lessee shall have
made at its expense all necessary inspections and tests of each
Item of Equipment referred to therein, to determine whether such
Item of Equipment conforms to the Lessee's specifications. Each
Item of Equipment that appears on a Certificate of Inspection and
Acceptance, as between Lessee and Lessor, shall be deemed to
conform to.the Lessee's specifications, shall be deemed to be in
good condition and without defects and shall be deemed to be ‘an
Item of Equipment subject to the terms of this Lease. "Closing
Date" is any date that the Lessor makes a payment to the vendor
of the Equipment (the "vendor") for any Item of Equipment.

On each Acceptance Déte title to each Item of Equipment so
accepted by the Lessee shall be deemed to have been trahsferred
to and accepted by the Lessor (and such Item of Equipment shall
be deemed accepted by the Lessee under this Lease) and shall be

an Item of Equipment leased to the Lessee pursuant to this Lease
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and the Lessor shall thereupon be unconditionally obligated to
pay to the Vggdor, on the applicable Closing Date, .and upon
receipt of tQ;.notice and other documents specified in Section
9(b) hereof, the Lessor's Cost of each such Item of Eqﬁipment.
(b) PFrom time to time, the Lessee shall deliver to the
Lessor a written notice of a proposed Closing Date with respect
to one or more Items of Equipment theretofore accepted by the
Lessor hereunder for which no Closing Date has previously
occurred (or, if a Closing Date has previously occurred, for
which one or more additional items of Lessor's Cost with respect
thereto are due and payable). Such notice shall be given at
least five (5) Business Days prior to the Closing Date specified
therein, shall idéntify in reasonable detail all Items of Equip-
ment or part thereof, the‘Lessor’s Cost of which is to be paid on
such Closing Date, shall specify each item of said Lessor's Cost
and contain the namé, address and place of payment of each Vendor
of each Item of Equipment and shall be accompanied by (i) a full
warranty bill of sale, substantially in the form of Exhibit "B"
hereto, in favor of the Lessor with respect to each such Item of
Equipment, dated the Acceptance Date thereof, (ii) an opinion of
counsel to the vendor substantially in the form of Exhibit *C"
hereto, (iii) an invoice for each such Item of Equipment showing
in reasonable detail all items of the Lessor's Coﬁt thereof
approved for payment by the Lessee and (iv) a Certificate of
Inspection and Acceptance, substantially in the form of Exhibit
*A" hereto dated the Acceptance Date, covering all such Items and

specifying the Acceptance Date of each such Item of Equipment.
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There shall be no more than five closings under this Lease
the last of‘ﬂilch shall be no‘later than December 31, 1987 unless
otherwise mutually agreed upon by the Lessee and the Lessor. No
closing shall be for less than $250,000.

10. Inspection; Lessee Reports. The Lessor shall at all
times during normal business hours have upon prior written notice
to the Lessee's Assistant Vice President-Finance the right to
reasonably enter the premises of the Lessee or any sublessee
where the Equipment may be located for the purpose of inspecting
and examining the condition, use; and operation of the Equipment
to ensure compliance by the Lessee with its obligations here-
under, provided, that the Lessor shall have no duty to inspect
and shall not incur any liability or obligation by reason of not
making any such inspection.

The Lessee shall furnish the Lessor (i) within 45 days after
the end of each of the first three fiscal quarters of each fiscal
year, the unaudited quarterly, and within 120 days after the end |
of each fiscal year, the audited annual consolidated statementvof
income and expenses and consolidated balance sheet of the Lessee
and its subsidiaries, such audited annual financial statements to
be certified to by the Lessee's independent certified public
accountants; (ii) the Lessee's annual form 10-X to the Securities
and Exéhange Commission and (iii) within 120 days after the close
of each fiscal year of the Lessee after the date hereof, a
certificate of an authorized officer of the Lessee stating that
he has reviewed the activities of the Lessee and that, to the



- 19 -

best of his knowledge, there exists no Event of Default, as such
term is defined in this Lease, and no event which with the giving
of notice or the lapse of time, or both, would becomexgn Event of
Default. Further, the Lessee agrees to furnish the Lessor from
time to time such other schedules, certificates and reports in
such form and detail as the Lessor may reasonably request.

11. Warranties. THE LESSOR IS NOT A MANUFACTURER OF THE
EQUIPMENT OR A DEALER IN SIMILAR EQUIPMENT AND HAS NOT INSPECTED
THE EQUIPMENT PRIOR TO DELIVERY TO AND ACCEPTANCE BY THE LESSEE.
THE LESSOR HAS NOT MADE AND DOES NOT MAKE ANY REPRESENTATION OR
WARRANTY, EXPRESS OR IMPLIED, AS TO TITLE, CONDITION, COMPLIANCE
WITH SPECIFICATIONS, QUALITY, DURABILITY, SUITABILITY,
MERCHANTABILITY OR FITNESS FOR USE OR FITNESS FOR A PARTICULAR
PURPOSE OR ANY OTHER WARRANTY WHATSOEVER, EXPRESS OR IMPLIED,
WITH RESPECT TO THE EQUIPMENT, AND FURTHERMORE SHALL NOT BE
LIABLE TO LESSEE FOﬁ CONSEQUENTIAL DAMAGES FOR ANY ACT, NEGLECT,
OMISSION, BREACH OR DEFAULT OF LESSOR WITH RESPECT TO OPERATION
OR USE OF THE EQUIPMENT. THE EQUIPMENT IS LEASED HEREUNDER BY
THE LESSOR "AS-I1IS*.

The Lessor heréby represents to the Lessee that the Lessor
has the full right and authority to enter into this Lease on the
terms herein stated, and that, conditioned upon the Lessee
performing all of the terms, covenants and conditions hereof, the
Lessor, its successors and assigns will ndt disturb the Lessee's
peaceable and quiet possession and use of the Equipmen£ during
the Term of this Lease, provided that no Event of Default has

occurred and is continuing.
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So long as and only so long as no Event of Default has oc-
curred and is@ontinuing, the Lessor hereby authorizes the Lessee
during the Term of this Lease to assert for the Lessor's account
all of its right, title and interest in, under and to any
warranty in respect of the Equipment issued by the manufacturer
thereof, and agrees to execute and deliver such further
instruments as may be reasonably necessary to enable the Lessee
to enforce such warranty. All claims or actions on any warranty
shall be made or prosecuted by the Lessee, at its sole cost and
expense, and the Lessor shall have no obligation whatsoever to
make any claim on such warranty. Any recovery under such a
warranty shall be applied first to restore the Equipment; second,
to pay the reasonable ocut-of-pocket expenses the Lessee incurs in
enforcing such warranty claim; and th;rd, to pay any balance to
the Lessor. The Lessor further authorizes Lessee to obtain
whatever service to the Equipment the manufacturer or Vendor
customarily renders, provided that no such service shall be at
the cost or expense of the Lessor.

12. Insurance. The Lessee will, at all times during the
Term of this Agreement, at its own expense, insure the Equipment
against public liability and property damage exposures to the
same extent as apply to the Lessee's own exposures to liability
and property damage losses on similar equipment which it then
owns or leases. Insurance requirements with respect to limits,
coverage and specific policy provisions for liability coverage

will not be more restrictive than the terms and conditions and



- 21 -

self-retention limits under insurance coverage carried by the
Lessee on thoﬂate hereof or, if the Lessee fails to comply with
this requirement, under such terms and conditions and -
self-retention limits will not be more restrictive than those the
Lessee has in its policies from time to time; provided, however,
that the Lessee shall not maintain a deductible on public
liability coverage of greater than $25,000,000. Lessor will be
named as an additional insured, as its interests may appear,
under the Lessee's own property damage and liability policies.
Lessee shall furnish, or cause to be furnished, to Lessor, as
evidence of insurance, a verification or certificate of insurance
prepared by the Lessee's independent insurance broker or captive
insurers or a certificate of an authorized officer of the
Railroad along with evidence of the coverage certified to by the
Lessee's authorized officer (in the event that a verification or
certificate of an insurance broker or captive insurer is not
reasonably avallable). Such certificates or verifications shall
provide that coverage shall not be cancelled without at least 30
days' prior written notice to the Lessor in the event of
nonpayment of premium by the Lessee when due.

If the Lessor shall receive any property insurance proceeds
or condemnation payments in respect of an Item of Equipment suf-
fering an Event of Loss, the Lessor shall, subject to the Les-
see's having made payment of the Rental and Stipulated Loss
Value, as herein defined, in respect of such Item of Equipment
 and provided no Event of Default (or other event which after

notice or lapse of time or both would become an Event of Default)
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shall have occurred and be continuing, pay such proceeds or
condemnation‘iijn.nts to the Lessee up to an amount equal to the
Stipulated Loss Value with respect to an Item of Equiﬁment paid
by the Lessee and any balance of such proceeds or condemnation
payments shall remain the property of the Lessor. Provided no
Event of Default (or other event which after notice or lapse of
time or both would become an Event of Default) shall have occurr-
ed and be continuing, all insurance proceeds received by the
Lessor from the Lessee's property insurance coverage in respect
of an Item of Equipment not suffering an Event of Loss shall be
paid to the Lessee upon proof satisfactory to the Lessor that any
damage to such Item of Equipment in respect of which such pro-
ceeds were paid has been fully repaired so as to comply with Sec-

tion 8 of this Lease.

13. stipulated Loss Value, Risk, Event of Loss, Condemna-
tion.

For purposes of this Lease the stipulated loss value
(the "Stipulated Loss value") for an Item of Equipment as of any
date of computation shall be the product of (x) the Cost paid by
the Lessor for such Item of Equipment and (y) that Stipulated
Loss Value percentage set forth in the Schedule of Stipulated
Loss Values attached hereto as Schedule "B" and hereby made a
part hereof opposite the applicable Rental Payment Date with
respect to such Item of Equipment.
(a) Risk: Commencing on the Interim Lease Commence-

ment Date and continuing until the expiration of the Term of this

Lease (which includes the storage period as provided for in Sec-
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tions 15 and 18) and the return by the Lessee of the Equipment to
the Lessor puéiuant to the provisions hereof, Lessee assumes the
entire risk of any Event of Loss (as defined below) and no such
Event of Loss shall relieve the Lessee of any of its obligations
hereunder.

(b) Definition - Event of Loss: For purposes of this
Section an Event of Loss with respect to an Item of Egquipment
shall mean any of the following events: (i) the actual or con-
structive total loss of such Item of Equipment; or (ii) such Item
of Equipment shall become lost, stolen, destroyed, damaged beyond
repair or permanently rendered unfit for its intended use for any
reason whatsoever; or (iii) the condemnation, confiscation or
seizure of, or requisition of title to or use of, such Item of-
Equipment (a "Condemnation®") for a period of two (2) consecutive
years from the date of such Condemnation or through the end of
the Lease Term, whichever is less; or (iv) the termination, for
any reason whatsoever, of this Lease by operation of law.

(c) Deprivation Constituting an Event of Loss: Upon
the Lessee's determination that an Event of Loss has occurred,
the Lessee shall pay or cause to be paid to the Lessor, on the
next succeeding Rental Payment Date, in immediately available
funds, the Stipulated Loss Value and the Rental then due, as
applicable, for such Item of Equipment as of such Rental Payment
Date. At such time as the Lessor has received the above
payments, the obligation of the Lessee to pay Rental hereunder

with respect to such Item of Equipment shall terminate and, the
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Lessor will transfer to the Lessee, without recourse or warranty,
»as is, where 8", all of the Lessor's right, title and interest,
in and to the Item of Equipment with respect to which ‘such Event
of Loss occurred.

(d) Deprivation Not Constituting an Event of Loss: 1In
the event of damage to any Item of Equipment not constituting an
Event of Loss, the Lessee shall remain obligated to make all pay-
ments of Rental and other amounts due with respect to such Item
of Equipment which may become due hereunder in the same manner as
if such damage had not occurred. The Lessee shall repair and re-
store such Item of Equipment with new and unused components or
with used components equivalent to those replaced prior to such
damage to the condition it was in immediately prior to the occur-
rence which caused the need for such repair or restoration
{assuming such Item of Equipment was maintained in accordance
with the terms of this Lease). So long as no Event of Default
shall have occurred and be continuing, all payments from insur-
ance proceeds or otherwise with respect to any such damage shall
be used to reimburse the Lessee for its out-of-pocket expenses
upon receipt by the Lessor of satisfactory evidence that the
Lessee has repaired such Item of Equipment. Should an Event of
Default have occurred and be continuing, all such payments shall
be paid over to and retained by the Lessor until such Event of
Default has been cured or waived.

(e) The Lessor hereby appoints the Lessee its agent

and Lessee hereby agrees to act as agent to dispose of any Item
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of Equipment suffering an Event of Loss, or any component there-
of, at the b;t’ptice obtainable on an "as is, where is" basis
and the Lessee shall notify the Lessor prior to any such sale;
provided, however, that if an Event of Default has occurred and
is continuing, Lessor may revoke such agency. Provided that the
Lessee has previously paid the Stipulated Loss Value, as
applicable, to the Lessor and provided no Event of Default (or
other event which after notice or lapse of time or both would
become an Event of Default) shall have occurred and be
continuing, the Lessee shall be entitled to the proceeds of such
sale to the extent they do not exceed the Stipulated Loss Value
of such Item of Equipment plus the Lessee's out-of-pocket
expenses ih connection with such sale and shall pay any excess to
the Lessor. The Lessee will initially pay a2ll costs and expenses
in connection with the sale of any Item of Equipment pursuant to
an Event of Loss.

14. Indemnity. The Lessee agrees to defend at its own cost
and to indemnify and hold harmless the Lessor, its successors and
assigns, and their respective agents and employees, from and
against any and all losses, claims, costs, expenses, (including
attorneys' fees) damages and liabilities (including those for
strict liability in tort), however caused by or resulting
directly or indirectly in any manner from: the issuance of
Lessor's purchase order; patent infringements, assignment of the
Lessee's purchase order or agreement to purchase; the Lessee's

failure, delay or refusal to accept delivery; the lease, owner-
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ship, purchase, possession, return, disposition, use, condition
(including without limitation latent or other defects whether or
not discoverable) or operation of the Equipment; or the
performance of this Lease (including without limitation such
losses, claims, costs, expenses, damages and liabilities arising
from the death or injury to agents or employees of the Lessee or
the Lessor or any third person, or damage to the property of the
Lessee or the Lessor, their agents or employees, or any third
person) except for such damages, losses, expenses or liabilities
arising out of the gross negligence or willful misconduct of the
Lessor, its agents or employees.

This indemnification shall survive the expiration or other
termination of this Lease and is for the benefit of and is
enforceable by the Lessor, its successors and assigns, and their
respective ageﬁts and employees. |

Notwithstanding anything contained in this Lease to the con-
trary, the Lessee expressly does not assume any liabilities or
obligations, nor shall the Lessee be required to pay, satisfy or
discharge any claims, liens, charges or encumbrances, nor shall
Lessee have any obligation to indemnify and save harmless the
Lessor or any other person from and against any claim (except a
claim arising out of a delay or refusal to accept delivery),
lien, charge or encumbrance if such claim (except a claim arising
out of a delay or refusal toc accept delivery), lien, charge or
encumbrance arcse after redelivery to the Lessor of all the

Equipment and expiration of the Term or was caused by the gross
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negligence or wilfull misconduct of the Lessor or any claim
asserted by My person having an interest in or claim against the
Lessor or the !quipment not arising out of the Lessee S or any
sublessee's use, possession, operation or disposition of the
Equipment. _

15. pPurchase Option and Return of Equipment. Provided that
no Event of Default or event which with the passage of time or
giving of notice would constitute an Event of Default shall have
occurred and be continuing hereunder, upon one hundred eighty
(180) days delivered written notice, prior to the expiration of
the Base Lease Term or a Renewal Term, the Lessee shall have the
right to purchase not less than all of the Equipment at a price
equal to the Fair Market Sales Value "as is, where is“. For
purposes of this Lease, Fair Market Sales Value and Fair Market
Rental Value shall mean that sales value or rental which would be
obtained in an arms length transaction between informed and
willing parties (other than a lessee in possession) and shall
exclude the value of additions to the units made at Lessee's
expense which are removable by Lessee. 1In the absence of agree-
ment by Lessee and/or Lessor on the sales or rental value, such
amount shall be determined by an independent appraiser acceptable
to both Lessee and Lessor at their joint expense.

Upon the expiration of this Lease or termination of this
Lease other than through an Event of Default with respect to the
Items of Equipment, the Lessee, at its own risk and expense, will
return such Equipment then subject to this Lease to the Lessor

pursuant to the Lessor's instructions to a location on the Les-
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see's lines of railroad designated by fhe Lessor and reasonably
acceptable to #he Lessee within thirty (30) days following
receipt of the hassor's instructions. Such Egquipment, upon
redelivery pursuant hereto, shall be free and clear of all
mortgages, liens, security interest, charges, encumbrances and
claims; provided however, Lessee has no responsibility to clear
any mortgages, liens, security interests, charges, encumbrances
or claims created by, through or under the Lessor. Upon return
of each Item of Equipment, if the Lessor shall so require, the
Lessee will provide free storage and insurance for such Item for
a period not exceeding sixty (60) days from the last day of any
Term therefor. At the expiration of the sixty (60) day storage
period the Lessor will pay to the Lessee for storage a reasonable
daily storage rate for each Item of Equipment being so stored
beginning the first day after such sixty (60) day storage period
and the Lessor shall use its best efforts to remove such stored
Equipment from the Lessee's premises as soon as possible.

At the time of the return of such Equipment upon the expira-
tion of this Lease or termination of this Lease other than
through an Event of Default, there shall be a joint inspection of
each Item of Equipment by representatives of both the Lessor and
the Lessee and if the parties cannot agree as to compliance with
the conditions hereinafter described, a mutually acceptable
independent appraiser shall be appointed by the Lessor to inspect
each Item of Equipment in dispute for the purpose of determining
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thé repairs, additions or replacements, if any, which are
necessary toéﬁitce each such Item of Equipment in dispute in the
condition hereinafter described. The cost of such independent
appraisal shall be born equally by the Lessor and the Lessee.

Upon return of the Equipment to the Lessor at the termina-
tion of the Lease, Lessee shall, upon request of Lessor, use its
begt efforts to assist Lessor in developing alternate lease
arrangements with another lessee for the Equipment and shall
execute whatever documents reasonably necessary to effect such
alternate lease arrangement.

At the time of return, the Item(s) of Egquipment shall be in
the condition and state of repair required to be maintained under
Section 8 hereof.

The Lessee shall be solely responsible for paying for all
repairs, replacements and additions required as a consequence of
such 1nspection; which repairs, replacements and additions shall
be effectuated as quickly as possible.

Notwithstanding anything to the contrary contained herein,
commencing on the expiration of the Leésg Term and throughout the
Lessor's sixty (60) day storage pericd the Lessee shall provide
the Lessor, or any person designated by it, reasonable access to
such Equipment and will allow the Lessor to display the Egquipment
to any authorized representative or representatives of prospec-

- tive purchasers or lessees of such Equipment, so long as the Les-
sor, and designated person, such representative, such purchaser

or such lessee shall prior to such access satisfy the same
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inspection requirements required of Lessor in the first paragraph
of Section lqﬂhcxeof. The return, removal, delivery, storage and
transporting of the Equipment as provided, in this Lease, includ-
ing without limitation, this Section 8 and Section 16, are of the
essence of the Lease, and upon application to any court of equity
having jurisdiction in the premises the Lessor shall be entitled
to a decree against the Lessee requiring specific performance of
the covenants of the Lessee so to assemble, deliver, store and
transport the Equipment. |
16. Default, Remedies, Damages.

(a) Defaults: . The following events shall constitute
Events of Default:

(1) The Lessee shall fail to make any payment to
the Lessor when due under this Lease and such failure to pay
shall continue for a period of five (5) or more Business Days
after such payment was due; or

(2) The Lessee shall fail to perform or observe
any other material covenant, condition, or agreement to be
performed or observed by it hereunder and such failure shall
continue unremedied for a period of thirty (30) days after
Lessee's receipt of written notice from the Lessor; or

(3) Any material representation or warranty made
by the Lessee herein or in any document or certificate furnished
the Lessor in connection herewith shall prove to be false in any
respect at the time it was made and such representation or

warranty shall continue to be false at the time notice thereof is
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given from Lessor to Lessee and Lessee fails to remedy all
material damages incurred by Lessor primarily as a result of such
misrepresentatian within thirty (30) days after receip# of such
written notice; or |
(4) A petition for reorganization under Title 11

of the United States Code, as now constituted or as may hereafter
be amended, shall be filed by or against the Lessee and, unless
such petition shall have been dismissed, nullified, stayed or
otherwise rendered ineffective (but then only so long as such
stay shall continue in force or such ineffectiveness shall
continue), all the obligatiocns of the Lessee under this Lease
shall not have been and shall not continue to have been duly
assumed in writing, pursuant to a court order or decree, by a
trustee or trustees appointed (whether or not subject to
ratification) in such proceedings in such manner that such
obligations shall have the séme status as expenses of
administration and obligations incurred by such trustee or
trustees, within 60 days after such petition shall have been
filed and otherwise in accordance with the provisions of 11
U.S.C. 8 1168, or any successor provision, as the same may
hereafter be amended; or

(5) Any other proceeding shall be commenced by or
against the Lessée for any relief which includes, or might result
in, any modification of the obligations of the Lessee hereunder,
under any bankruptcy or insolvency laws, or laws relating to the

relief of debtors, readjustments of indebtedness, reorganiza-
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tions, arrangements, compositions or extensions (other than a law
which does nﬂigpormit any readjustments of the obligations of the
Lessee hereunerj, and, unless such proceedings shall have been
dismissed, nullified, stayed or otherwise rendered ineffective
, (but then only so long as such stay shall continue in force or
such ineffectiveness shall continue), all the obligations of the
Lessee under this Lease shall not have been and shall not contin-
ue to have been duly assumed in writing pursuant to a court order
or decree, by a trustee or trustees or receiver or receivers ap-
pointed (whether or not subject to ratification) for the Lessee,
or for the property of the Lessee, in connection with any such
proceedings in such manner that such obligations shall have the
same status as expenses of administration and obligations
incurred by such trustee or trustees or receiver or receivers,
within 60 days after such proceedings shall have been commenced;

(b) Remedies: Upon the occurrence of any Event of
Default and at any time thereafter so long as the same shall be
continuing, the Lessor, at its option, may, in addition to any
other rights it may have under the law, declare this Lease in
default and the Lessor may do one or more of the following with
respect to the Equipment or any Item of Equipment as Lessor in
its sole discretion shall elect, to the extent permitted and
subject to compliance with any mandatory requirements of
applicable law:

(1) Proceed by appropriate court action or

actions either at law or in equity, teo enforce performance by
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the Lessee of the applicable covenants of this Lease and to
recover damagg; for the breach thereof;

hw7ﬁli) Repossess with or without notice and sue for
the Rentals due hereunder as they accrue without notice and at
the Lessee's costs and expenses;

(3) Repossess and without terminating the Lease
hold the Item of Equipment until the Lessee shall have complied
with all obligations under the Lease;

(4) Repossess with or without notice and sell,
relet, use, hold or otherwise dispose of the Item of Equipment;

(5) With or without repossessing, declare all
unpaid Rentals immediately due and payable;

(6) Repossess and terminate the Lease; and

(7) Require the Lessee at its expense to assemble
the Equipment and make it available to the Lessor within 30 days
at a place on Lessee's lines, to be designated by the Lessor,
which is reasonably convenient to both parties.

In repossessing any of the Equipment or any part thereof
pursuant to the foregoing provisions, the Lessor may enter upon
any premises where such Equipment may then be at any time, wher-
ever the same may be} with or without process of law and without
being responsible for loss or damage. Lessee, in the Event of a
Default hereunder and a decision by Lessor to repossess the
Equipment, agrees that Lessee shall, as promptly as possible, but
in any event within 30 days, collect all of the Equipment at a

reasonable storage place East of the Missouri River on Lessee's
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lines for the Lessor and take all other actions required by
subsection (;;;

(c) bDamages: The Lessor and the Lessee dgree that
the measure of damages is impossible to determine in the absence
of prior agreement. Therefore, the parties agree that as damages
for the loss of a bargain, and not as a penalty, in the case of
an Event of Default, Lessor shall be entitled to:

(1) receive from the Lessee, 1mmed1ately.upon
demand, as liquidated damages for loss of bargain and not as a
penalty, the Stipulated Loss Value shown on Schedule "B" hereto,
plus any Rentals then due and owing as of the next Rental Payment
Date immediately succeeding the declaration of an Event of
Default which has not been cured or waived;-

(2y sell any or all of the Items of Equipment for
which the Stipulated Loss Value has béen paid by the Lessee to
the Lessor and reimburse Lessee in the amount of Net Proceeds of
Sale (defined below) up to the amount of the Stipulated Loss
Value paid by Lessee, with the excess of such Net Proceeds of
Sale over the Stipulated Loss Value being retained by Lessor.

Net Proceeds of Sale shall mean the consideration received by the
Lessor upon sale of an Item of Equipment less all expenses
associated directly or indirectly with sale including but not
limited to refurbishing, repair, advertising, freight or
financing costs;

(3) at Lessor's option, permit the Lessee to use

its best efforts to obtain an alternate lessee for the remaining
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Term of the, "?’se under this Lease. Rentals received by Lessor,

net of Lessor" ednministrative or other costs, shall be turned
over to the Lessee until the total of such rentals equgls the
amount of Stipulated Loss Value previously paid in (i) above by
‘Lessee to the Lessor.

(d) Each and every power and remedy herein specifi-
cally given to the Lessor, shall be in addition to every other
power and remedy specifically so given or now or hereafter exist-
ing at law or in equity, and each and every power or remedy may
be exercised from time to time or simultaneously and so often and
in such order as may be deemed expedient by the Lessor. All such
powers and remedies shall be cumulative to the extent permitted
by applicable law, and the exercise of one shall not be deemed a
waiver of the right to exercise any other or others. No delay or
omission of the Lessor in the exercise of any such power or
remedy and no renewal or extension of any payments due hereunder
shall impair any such power or remedy or shall be construed to be
a waiver of any default or an acquiescence therein. 1In the event
that the Lessor shall bring any suit or action to enforce and of
its rights hereunder, then in such suit or action the Lessor may
recover reasonable expenses, including attorneys' fees, and the

amount thereof shall be included in such judgment.
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(e) ?%@ Lessee hereby appoints the Lessor, the Lessee's
irrevocablfﬁiiunt and attorney-in-fact to execute all documents
deemed necessary to release, terminate and void the ﬂéssee's
interest in the Equipment and to file said documents for recorda-
tion with appropriate agencies provided that an Event of Default
has occurred and the Lessor in its discretion deems use of this
agency necessary to effect any remedy the Lesscr chooses to take.

(f) If the Lessor or any assignee of the Lessor, pursuant
to this Section, shall terminate this Lease, the Lessee shall
forthwith deliver possession of the Equipment to the Lessor. For
the purpose of delivering possession of the Equipment to the
Lessor as above reguired, the Lessee shall at its own cost,
expense and risk (except as hereinafter stated):

(1) Forthwith place such Equipment in such
reasonable storage place(s) on Lessee's lines East of the
Missouri River as the Lessor may'designate or, in the
absence of such designation, as the Lessee may select;

(2) Permit the Lessor to store such Equipment in such
reasonable storage place(s) on the Lessee's lines of
railroad without charge for insurance, rent or storage until
120 days after notice from the Lessee that all of the
Equipment has been placed in storage; and

(3) Transport the Equipment to any reasonaBle place on

Lessee's lines, all as the Lessor may direct in writing.
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17. Agsjignment by Lessee. The Lessee shall not transfer,
assign, plnﬂgo ®r hypothecate this Lease, the Equipment or any
part thereof or any interest therein, without the pfior written
consent of the Lessor except that, subject to the net worth
limitation below, Lessee may assign or transfer its interest in
the Equipment or possession of the Equipment to any corporation
(which shall have duly assumed in writing satisfactory to the
Lessor the obligations hereunder of the lLessee) into or with
which the Lessee shall have become merged or consclidated or
which shall have acquired or leased all or substantially all of
the lines of railroad of the Lessee, provided that such
assignees, successors or transferees will not, upon the
effectiveness of such merger or consolidation or acquisition of -
properties, be in default under any provision bf this Lease and
that such merger or consolidation or aéquisition of properties
shall not'alter in any way the Lessee's obligations to the Lessor
hereunder which shall be and remain those of a principal and not
a surety. Nothwithstanding the above, Lessor's written consent
shall be required if the surviving entity into which Lessee is to
be merged, consolidated, or to which Lessee will transfer
substantially all of its assets will not have a net worth after
the merger, consclidation, or transfer, equal to or greater than
that of the Lessee immediately prior to the merger, consolidation
or transfer. The Lessee agrees to give the Lessor prior written
notice of any such merger; consolidation or acquisition. Consent
to any of the foregoing acts shall not be deemed to be consent to

any subsequent similar act.
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18. Assignment by Lessor. The Lessor, or any assignee of
the Lessorfﬁiﬂyilt any time, without notice to or consent by the
Lessee, sell, assign, transfer, mortgage or otherwise'encumber
its interest under this Lease or in the Equipment, subject to the
terms of this Lease and the rights of thé Lessee hereunder, and,
upon receipt of written notice of any such assignment, the Lessee
shall recognize such assignment subject to the rights of the
Lessee against the Lessor hereunder. No assignment or reassign-
ment shall release the Lessor from its obligations to the Lessee
under this Leaée. The Lessor agrees to deliver to the Lessee a
copy of each agreement evidencing any such sale, assignment,
transfer, mortgage or other encumbrance, or the portion thereof
which effects compliance with the provisions of this Section 18,
as soon as practicable after the execution and delivery thereof.
All the rights of the Lessor hereunder shall inure to the benefit
of the Lessor's assigns, but only to the extent assigned.

19. Liens. Except as otherwise expressly permitted in this
Lease, the Lessee shall not directly or indirectly create, 1ncur;
assume or suffer to exist any mortgage, pledge, lien, charge,
encumbrance, security interest, right or claim of any kind
("Lien") on, or with respect to, any Item of Equipment, title
thereto or any interest therein, except:

(1) the respective rights of the Lessor and the Lessee
under the Lease;
(ii) Liens which result from claims against or acts of

the Lessor not related to its interest in the Equipment:;
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;@{1) Liens for taxes either not yet due or being con-
tested in qood €aith and by appropriate proceedings so long as
such proceedings do not involve any danger of the saie; forfei-
ture or loss of any Item or Equipment or any interest therein;

(iv) dinchoate materialmen's, mechanics', Qorkmen's,
repairmen's employees' or other like Liens arising in the ordina-
ry course of business and securing obligations which are not |
delinguent, or which are being contested by the Lessee in good
faith and by appropriate proceedings so long as such proceedings
do not involve any danger of the.sale, forfeiture or loss of such
Item of Equipment or any interest therein; and

(v) liens granted by Lessor to any assignee or secur-
ity aésignee of Lessor in connection with any financing obtained
by Lessor in respect of its acquisition of the Equipment.

| Nothing in this Section 19 shall be deemed to prohibit any
lien attaching only to the leasehold interest of the Lessee under
this Lease by reason of any future mortgage under which the
Lessee is the mortgagor covering all or substantially all of the
Lessee's railroad properties or the existence of any after
acquired property clause in any existing'mortgage to which the
Lessee is the mortgagor covering all or substantially all of the
Lessee's railroad properties.

The Lessee will promptly notify the Lessor in writing of the

existence of any Lien not excepted above, if the same shall arise
at any time, and.will promptly, at the Lessee's expense, cause

any such Lien to be duly discharged, dismissed and removed or
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fully bonded as soon as possible, but in any event within thirty

(30) days &Pber the existence of the same shall have first become

known to the Lessee unless the Lessee shall in good.faith and by
appropriate legal proceedings contest the validity thereof in any
reasonable manner which will not affect or endanger title and
interest of the Lessor in the Equipment.

20. prohibition Against Setoff, Counterclaim, Etc. The
Lessee's obligation to pay all amounts due hereunder shall be
absolute and unconditional and shall not be affected by any cir-
cumstance whatever, including, without limitation (i) any setoff,
counterclaim, defense, or other right which the Lessee may have
against the Lessor, (ii) any defect in the title, conditien,
design, operation, or fitness for use of, or any damage to or
loss or destruction of, the Equipment, or any interruption or
cessation in the use of possession thereof by the Lessee except
for any such interruption or cessation in such use or possession
caused by the gross negligence or intentional misconduct of the
Lessor for any reason whatsoever, or (iii) any insolvency, bank-
ruptcy, reorganization or similar proceedings by or against the
Lessee or the Lessor.

21. Representation, Warranties and Covenants of Lessee.
Lessee represents, warrants and covenants: (i) that it is a duly
organized corporation with necessary power and qualifications to
perform this Lease, (ii) that this Leése'has been duly authorized
by all necessary corpdrate action on the part of the Lessee and

will not contravene or breach any legal, organizational or con-
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tfactual regulation binding upon the Lessee, (iii) that this
Lease constf%iﬁtu valid, binding and enforceable obligations of
the Lessee and is enforceable in accordance with 1ts:£erms, (iv)
except as reflected in the annual report of the Lessee to the
Securities and Exchange Commission on Porm 10-X for the fiscal
year ended December 31, 1986 copies of which have been delivered
to the Lessor, there are as of the date hereof (a) no actions at
law or in equity pending which, if determined adversely, would
result in any material adverse change in the Lessee's ability to
carry out its obligations under this Lease; and (b) no proceed-
ings of any kind or nature pending before a federal or state
board or other administrative authority or agency which would re-
sult in any material adverse change in the Lessee's ability to
carry out its obligations under thls Lease, (v) that as of the
éate hereof no material adverse change in the Lessee's financial
condition as represented in its 1986 Annual Report and submitted
to the Lessor has occurred, all balance sheets and cther audited
financial data in the Lessee's 1986 Annual Report were complete
and correct in all material respects, presented fairly the
financial position of the Lessee on the dates for which and the
results of its operations for the periocds for which the same were
furnished and have been prepared in conformity with generally
accepted accounting principles applied on a consistent basis,
(vi) prior to the delivery and acceptance of any Item of
Equipment under this Lease, this Lease will have been duly filed
with the Interstate Commerce Commission pursuant to Section 11303

of Title 495 of the United States Code (49 U.S.C. Section 11303)
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and prior to the delivery and acceptance of any Item of Equipment
under thisjﬁqulo, an appropriate Uniform Commercial Code fi-
nancing statement covering the Equipment will have Séén filed

- with the Secretary of State of the State of Illinois and no other
filing, recording or deposit of any document in any office in the
United States is necessary to establish, perfect or preserve the
Lessor's right, title And interest in the Equipment as against
the Lessee and all third parties (except for the filing of con-
tinuation statements with respect to such financing statements),
and (vii) Lessee shall promptly notify Lessor of any material
change in any material representation or warranty made by Lessee
hereunder throughout the term of this lLease and shall furthermore
promptly notify Lessor of any Event of Default or event which
with the passage of time or the giving of notice would become an
Event of Default.

22. Warranties of Lessor. The Lessor warrants that during
the term of this Lease, if no Event of Default has occurred, the
Lessee's use of the Equipment shall not be interrupted by any act
of the Lessor. The Lessor further warrants and represents that
it is a limited partnership duly organized and validly existing
under the laws of the Commonwealth of Massachusetts, that this
Lease has been duly authorized, executed and delivered by the
Lessor and, assuming due authorization, execution and delivery
hereof by the Lessee, constitutes the legal, valid and binding
obligation of the Lessor, enforceable against the Lessor in ac-
cordance with its terms except to the extent that enforceability
may be limited by applicable bankruptcy, insolvency, moratorium
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or other similar laws affecting the rights of creditors or les-
sors genergily, and that the Lessor is not entering:into this
Lease or any gihnr transaction contemplated hereby directly or
indirectly in connection with any arrangement or underétanding by
it in any way involving any amployee benefit plan (other than a *
governmental plan) with respect to which it is a party in inter-
est within the meaning of the Employee Retirement Income Security
Act of 1974. Lessor further warrants that, except to the extent
Lessor is permitted to assign hereunder, throughout the term of
this Lease it shall be the sole owner of the Equipment.

23. Attorneys' Fees. All fees and expenses, including
legal fees incident to the preparation and execution of this
Lease and the closings hereunder, shall be payable by the party
incurring such fees and expenses.

24. Notices. All notices required or permitted under the
terms and provisions hereof shall be in writing and addressed (1)
if to the Lessee: Chicago and North Western Transportation
Company, One North Western Center, 165 North Canal Street,
Chicago, Illinois 60606, Attention: Assistant Vvice President-
Finance or at such other address as the Lessee shall from time to
time designate in writing to the Lessor, or (ii) if to Lessor:
NEMLC Leasing Associates No. 3, 28 State Street, Boston,
Massachusetts 02109; Attention: Senior Vice President -
Administration (or at such other address as the Lessor shall
~from time to time designate in writing to the Lessee). all
notices shall be deemed received three days after the postmark
date on registered or certified mail or one day after the mailing

date on express overnight deliveries.
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25. angigions Precedent. (a) The obligations of the
Lessor to pﬁiﬁﬁnle and lease each Item of Equipment is subject to

the fulfillment of the following conditions precedent'with
respect to each such Item of Equipment:

(1) The completion of all necessary regulatory appro-
vals and filings on or before each Interim Lease Commence-
ment Date, including (without limitation) the filings re-
ferred to in Item (vi) of Section 21 hereof;

(2) The representations ana warranties of the Lessee
set forth in Section 21 shall be true and correct in all
material respects on and as of each Interim Lease Commence-
ment Date;

(3) As of each Interim Lease Commencement Date no Event
of Default or other event which with the giving of notice
or the lapse of time, or both, would become an Event of
Default shall have occurred and be continuing (see Exhibit
"F");:

(4) The Lessor shall have received for each Item of
Equipment on or before the applicable Closing Date for each
such Item of Equipment a Certificate of Delivery and
Acceptance of the Lessee dated as of the applicable Interim
Lease Commencement Date for such Item of Equipment to the
effect that the Lessee has satisfied or complied with all
delivery and acceptance regquirements set forth in this Lease
to be satisfied or complied with on or prior to such Interim

Lease Commencement Date:
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(5) The Lessor shall have received an opinion, ad-
dressegjp the Lessor, of the Lessee's Counsel dated as of
the fif;ihlnterim Lease CDmmencément Date for the Item(s) of
Equipment leased hereunder on such Interim Lease éommence—
ment Date (subject to the usual bankruptcy laws exceptions),
to the effect set forth in Items (i) through (iv) both in-
clusive and (vi), of Section 21 and to the further effect,
if any, set forth in Exhibit *"D" hereof;

(6) The Lessor shall have received for each Item of
Equipment on or before the applicable Closing Date for such
Item of Equipment a Bill of Sale from the Vendor of each
such Item of Equipment conveying good and valid title there-
to to the Lessor and an opinion of counsel for the Vendor in
support of such Bill of Sale.

(7) The Lessor shall have received a certificate or
verification of an independent insurance broker or captive
insurer or of an authorized officer of Lessee, dated on or
before the first Interim Lease Commencement Date evidencing
to the satisfaction of the Lessor compliance with the terms
of Section.lz;

{(8) The Lessor shall have received on or before the
first Interim Lease Commencement Date appropriate evidence
satisfactory in form and content to Lessor, of authorization
by Lessee of its execution, delivery and performance of this
Lease, the purchase orders or purchase agreements to which
the Lessee is a party and all other agreements entered into
by the Lessee in connection with the transaction contem-

plated hereby;
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() The Lessor shall have received for the Eguipment
on or ;;fbtc the Interim Lease Commencement Date for such

Item of Bquipment a certificate of useful life and residual

value signed by an authorized officer of the Lessee in the

form of Exhibit *G" hereto.
(10) On or before the first Interim Lease Commencement

Date, the Lessor shall have received or waived the necessity

for a tax ;pinion of tax counsel for the Lessor satisfactbry

to the Lessor.

26. Miscellaneous. This Lease shall in all respects be
governed by and construed in accordance with the laws of the
State of Illinois including all matters of construction,
validity, effect and performance.

No delay or omission to exercise any right, power or remedy
accruing to the Lessor upon any breach or default by the Lessee
under this Lease shall impair any such right, power or remedy of
the Lessor, nor shall any such delay or omission be construed as
a waiver of any breach or default, or of any similar breach or
default thereafter occurring; nor shall any waiver of a single
breach or default be deemed a waiver of any subsequent breach or
default; nor shall consent by the Lessor to any act of the Lessee
be deemed to be consent to any subsequent similar act.

Any provision of this Lease which is prohibited or unen-
forceable in any jurisdiction shall, as to such jurisdiction, be
ineffective to the extent of such prohibition or unenforceability
without invalidating the remaining provisions hereof, and any

such prohibition or unenforceability in any jurisdiction shall
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not invalidate or render unenforceable such provision in any

other jurisﬂi;tlon. .

To the extent permitted by applicable law, the Léssee hereby
waives any provision of law which renders any provision of this
Lease prohibited or unenforceable in any respect. No term or
provision of this Lease may be changed, waived, discharged or
terminated orally, but only by an instrument in writing signed by
the party sagainst which the enforcement of the change, waiver,
discharge or termination is sought. This Lease shall constitute
an agreement of lease, and nothing herein shall be construed as
conveying to the Lessee any right, title or interest in any Item
of Equipment except as a lessee only.

27. Recording, Registration and Filing. The Lessee shall,
at its expense, accomplish all recordings, registrations and fil-
ings of this Lease, required by law to protect the Lessor's title
and interests in the Equipment, and shall furnish the Lessor with
evidence satisfactory to the Lessor of each such recording,
registration and filing.

28. Tax Indemnity. The Lessee hereby represents to the
Lessor (such term for the purpose of this Section 28 meaning the
Lessor and the corporations with which the Lessor or partners in
the Lessor consolidate its or their United States federal income
tax returns) that at the time the Lessor becomes the owner of the
Equipment for Federal, state and local income tax purposes:

(1) all of the Equipment is seven (7) year recovery
property as defined in Section 168(e)(1l) of the Internal Revenue
Code of 1986 (the "Code");
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{2) the Lessor's basis in the Equipment is at least
equal to th&%ﬁbtll Cost of the Equipment plus all other items
includible in basis under Section 1012 of the Code, if.any;

(3) each Item of Equipment will be deemed placed in
service on the Interim Lease Commencement Date; and

(4) each Item of Equipment will not be used
predominantly outside the United States as part of the normal
business operations of the Lessee.

The Lessee covenants to the Lessor and agrees that subject
to the exclusions as hereinafter provided in this Section 28:

(1) 4t will characterize the relationship herein es-
tablished as a lease and will treat it as such for all purposes;

(2) Assuming the Lessor is the owner of the Equipment,
it shall have the right to utilize the accelerated cost recovery
deductions provided by Section 168 of the Code ("ACRS
'Deductions”) on the Equipment in the computation of Federal tax
returns and reports for each year during the Term of this Lease;

(3) it shall not utilize or claim or attempt to uti-
lize or claim the ACRS Deductions for any purposes whatsoever;

(4) it will neither take any action, nor fail to take
any action, which will have the result of causing the Lessor to
lose or to recapture all or any part of the credits or deductions
attributable to the Equipment, or its ownership thereof.

If (x) the Lessor shall lose, or shall not have, or shall
lose the right to claim or shall suffer a disallowance of or
shall be required to recapture all or any portion of the the ACRS

Deductions due to any act, failure to act, or misrepresentation
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of the Lessee or (y) for Federal income tax purposes any item of
income, galﬁfilnls, deduction or credit with respect to any Item
of Equipment is treated as derived from, or allocablé.to, sources
outside the United States (whether or not any foreign income
taxes imposed as a result thereof may be credited against
Federal, state or local income taxes of the Lessor) (hereinafter
referred to as a "Loss"), then with respect to each Loss, the
Rental applicable to each Item of Equipment shall, on and after
the next succeeding Rental Payment Date, if any, after payment of
the tax, additions to tax, penalty and interest attributable to
any such Loss (or if the Lessor is not required to make payment
of tax with respect to the Loss, the date on which the Lessor
files its tax return for the taxable year in which such Loss
occurs), be increased, by, an amount for each such Item of
Equipment which, in the reascnable opihion of the Lessor, after
due consultation with Lessee, will preserve for the Lessor the
after-tax yield and the net.after—tax cash flow that would have
been realized by the Lessor if such Loss had not occurred in
respect of such Item of Equipment under this Lease (after giving
effect to all deferrals and subsequent utilization of credits for
payments of foreign income taxes if Loss is that referred to in
clause (y) of this sentence). If the date for the payment of the
tax or the date of the filing of the tax return, as the case may
be, is after the last Rental Payment Date, Lessee shall pay the
Jump sum amount determined by Lessor, and Lessee shall be
permitted to contest the tax as hereinafter provided. Any refund
with respect thereto shall belong to Lessee.

~
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The Lcssee shall not be required to indemnify the Lessor for
following causes: (a) the failure of the Lessor (unless the
Lessor shall have been advised by its tax counsel that in such
tax counsel's opinion there is no reasonable basis for claiming
any such credit or deduction) to properly claim in a timely
manner {(including making all appropriate elections and filing all
information returns required under the applicable income tax
regulations) or to follow the proper procedure in claiming the
ACRS Deductions, (b) the failure of the Lessor to have sufficient
liability for income taxes or to have sufficient taxable income
to benefit from the ACRS Deductions, after giving effect to all
permitted tax loss carryforwards and carrybacks, (c¢) a transfer
or disposition by the Lessor of an Item of Equipment or any
interest therein or any interest in the Rentals derived therefrom
or any interest in this Agreement’(except a transfer or
disposition after an Event of Loss or an Event of Default), or a
transfer or other disposition of an Item of Equipment or any
interest therein or any interest in the Rentals derived therefrom
or any interest in this Agreement which results from bankruptcy
or other proceedings for the relief of debtors in which the
Lessor is the debtor, (d) an Event of Loss with respect to an
Item of Equipment, if the Lessor shall have received the amounts
stipulated in respect thereof pursuant to Section 13 hereof, (e)
participation in the residual value of any Item of Equipment at
the end of the Term of this Lease by any party other than the

Lessor, (f) a Loss due to changes included in any technical
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corrections angislation which amends the Tax Reform Act of 1986
and which :I.l mcted after the adjournment of the 100th Congress,
(g) any defect in tax characteristics of the property ownership
arrangements selected by the Lessor or existing for the Lessor
and/or (h) any liability of the Lessor for any alternative
minimum tax imposed by Sections 55 through 59 of the Internal
Revenue Code of 1986 to which it is subject from time to time.
Upon receipt by the Lessor of a written notification from
the Internal Revenue Service of any proposed assessment or other
action which would result in a Loss for which an amount may be
payable by the Lessee in accordance with this Section 28 (herein-~
after called a "Disallowance"), the Lessor shall promptly notify
the Lessee of such Disallowance after receipt of such written
notification from the applicable taxing authority and shall con-
test such Disallowance in any reasonable and appropriate manner,
if so requested by the Lessee. The Lessor shall be under no
obligation whatsoever to contest such Disallowance unless:

(a) the Lessee shall request the Lessor to contest
such Disallowance within thirty (30) days after
receipt by the Lessee of notice from the Lessor
and within thirty (30) days thereafter an
independent tax counsel selected by the Lessor and
acceptable to the Lessee shall render a written
opinion that the Lessor has a reasonable basis for
contesting such Disallowance;

(b} the Lessee shall pay the Lessor on demand all rea-

sonable costs and expenses, including, without
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dimitation, legal fees and expenses, incurred by

#kbe Lessor in connection with contesting or deter-
mining to contest such Disallowance ané, when due,
all penalties and/or interest imposed in connec-
tion with such contest; and

(c) no Event of Default shall have occurred and be
continuing.

The Lessor,_at its 561e option, may choose to forego any and
all administrative appeals, proceedings, hearings and conferences
with the Internal Revenue Service in respect of such Disa;low-
ance, but shall contest the Disallowance in a court of competent
Jurisdiction which court shall be selected by the Lessor at its
sole cption and, if reguested by the Lessee, shall appeal any ad-
verse determination; provided, however, that nothing contained in
this paragraph shall require the Lessor‘to contest any Disallow-
ance if the Lessor shall waive the payment by the Lessee of any
amount that might otherwise be payable by the Lessee under this
Section 28 by way of indemnity in respect of such Disallowance.

At all stages of any contest of a Disallowance, the Lessor
shall pursue the contest by any proceedings available under ap-
plicable law, regulations or court rules which in its sole dis-
cretion it determines to pursue, and shall determine in its sole
discretion whether (a) to petition for a redetermination of the
deficiency proposed to be assessed as a result of the Disallow-
ance or (b) to pay the deficiency and institute an action in a
court of competent jurisdiction for a refund of taxes paid, in

which case the Lessee shall pay the amount of such deficiency by
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adjusting the Rentals in such a manner as tc allow the Lessor, in
its reasonabls @pinion, to maintain its anticipated after-tax
yield and théw;.t after-tax cash flow as provided in Section 3
hereof. The Lessee shall provide counsel (selected by'the Les-
see) to conduct such contest, or to assist counsel of the Lessor -
in conducting such contest, as the Lessor in its sole discretion
shall determine, it being agreed that the ultimate control of any
such contest shall be in the sole discretion of the Lessor.

The Lessor shall not enter into a settiement'or other com-
promise with respect to any Disallowance without the prior writ-
ten consent of the Lessee, unless the Lessor shall waive its
right to be indemnified with respect to such Disallowance under
this Section 28; provided, however, that the Lessor shall not be
required to appeal or otherwise seek review of any adverse deci-
sion of a court of appeal unless, in the opinion of tax counsel
to the Lessor, such appeal or other action has a reasonable
chance of succeeding.

The liability of the Lessee for any adjustments to Rental
hereunder shall become fixed at the time Lessor makes payment of
the tax attributable to the Loss, or if Lessor is not required to
make payment of tax with respect to the Loss, the date on which
the Lessor files its tax return for the taxable year in which
such Loss occurs. Notwithstanding the foregoing, in the event
that a tax contest is proceeding at the termination of this
Lease, Lessee shall pay Lessor any amount which Lessee would be
required to pay hereunder if such contest failed; Lessor shall,

if such contest ultimately succeeds, refund any such amount at

such later date.



The indemnification provided herein shall survive the expi-

ration or oth.r termination of the Lease.

ilidl 25

29, gggg;g; Assignment of Purchase Orders and/or Agree-
ments. The Léssor and the lLessee shall enter into a Pﬁrchase

Agreement Assignment dated as of the date hereof (herein called
the "Assignment”), in substantially the form of Exhibit "E"
hereto, pursuant to which the Lessee assigns to Lessor its rights
under various purchase orders and/or agreements to acquire the
Equipment.

30. Lessor's Assignment of Rights Against Vendor. Upon the

request of Lessee, Lessor shall, in a form to Lessee's reasonable

satisfaction assign to Lessee all of its rights against the
Vendor with respect to any representation of warranty made by the
Vendor with respect to the Equipment. 4

IN WITNESS WHEREOF, the parties hereto have caused this
Lease to be executed by their duly authorized officers on the day

and year first written above.

LESSOR: NEMLC LEASING LESSEE: CHICAGO AND NORTH
ASSOCIATES NQ. 3 WESTERN TRANSPORTATION
"""""""" ) COMPANY
BY: NEMLC-LEASING ,,¢OR#ORATION ,
Genﬁnél P t g
f 1 .n""ﬂ‘ »’f.“ ............ o
‘{"J( By W-W:ﬂ‘_ ﬂ “%; !" l‘* .."..n»-'""t["lz.,a... p""ﬂfww il By : :‘L"'"" """’:}“ it s et ‘1!.. ;W : 7 a“
Its: §enior Vice President Its: vzt ﬁm¢|mw“£f ..... Py
. &
' [Corpq:gte Seal) [Corporate Sealj s
ATTEST‘; (" ) ; ’q %j ‘ ',; o/ | ATTEST: T )
"""" P 3"':.,'64:,....4!... S

Assistapt ecretary T?"hséistant Secretary

’,w\ -

L105-0



STATE OF ILLINOIS )
) ss
COUNTY OF COOK )

400 this fiepeent- 2/, 1957 , before me personal-
ly appeared T. A. Tingleff, to me personally known who
signed the foregoing instrument on this day and, being by me
duly sworn, says that he is a Vice President of CHICAGO AND
NORTH WESTERN TRANSPORTATION COMPANY, that one of the seals -
affixed to the foregoing instrument is the corporate seal of
said corporation, that said instrument was signed and sealed
on behalf of said corporation by authority of its Board of
Directors and he acknowledged that the execution of the
foregoing instrument was the free act and deed of said
corporation. - SRR

L e N e

" QFFICIAL SEAL
VIRGINIA S. COLLINS
NOTARY PUBLIC, STATE OF ILLINOIS
(;MY COMMISSION EXPIES  6/5/91

al .
"d' - - / /

......... . P - "
Lph og et o é Ol g

Note&ty Public

B T e e

[Notarial Seal)

My Commission expires:
Qe S, 177}

COMMONWEALTH OF MASSACHUSETTS )
)} S8
COUNTY OF SUFFOLK )

On this ﬁiﬁﬁmeW¢wcﬁw7%,ﬂWﬁv, before me personal-
1y appeare d Gt o Ao CiPLes's Form Sy , to me person all y known .
who signed the fbregoing instrument on this day and, being
by me duly sworn says that he/she is a Senior Vice President
of NEMLC Leasing Corporation, that one of the seals affixed
to the foregoing instrument is the corporate seal of said
corporation, that said instrument was signed and sealed on
behalf of said corporation by authority of its Board of
Directors and he acknowledged that the execution of the
foregoing instrument was the free act and deed of said
corporation.

R Stoaanr O Lo

[Notarial Seal)
My Commission expires: Expires April22, 1824

N

L105-0 (55.%)



SCHEDULE "A"

EQUIPMENT TO BE LEASED FROM NEMLC LEASING ASSOCIATES NO. 3

Railroad System

Quantity Description No.

1 Half Track Truck 17-4153

1 Bolt Machine 17-4186

4 Anchor Squeezer 17-4165/67 & 17 - 4189
2 Tie Cranes 17-4168/69

1 Dual Cribber 17-4154

2 Grabber - Spiker Puller 17-4155/56

1 Smoother Tamper - MK I 17-4157

3 Switch Tampers - ES MK IIT 17-4158/60

1 Brush Chipper 17-4161

1 Bert Pyke Model M Regulator 17-4171

2 Tilt Top Trailers 17-1497/98

1 450E Crawler Dozer 17-4175

1 455E Crawler Loader 17-4161

3 644D - Material Handler 17-4183/85

2 Car Mover 17-4152, 17-4163
1 Swingmaster Material Handler 17-4182

8 Fuel Trailers 17-1499/1506
4 175 CFM Air Compressor 17-4190/93

6 72 CFM Alr Compressor 17-4176/81

1 Plasser MOD 09-CAT 17-4164

1 Plasser MOB PBR-550 Ballast Regulator 17-4170

1 Ditch witch Model 4010 Trencher with 17-4187

Backhce and Trailer

Pipe pusher 17-4188
Track Slewing Machine 17-4172/73
Sled Plow 17-4174

e

1y Type of equipment may vary. In the event that actual equip-
ment differs in any material respect from this listing or
Lessor's reasonable assumptions with respect thereto, Lessor
may adjust base rental factor to account for such deviation.

E/ Total Estimated Cost includes estimated transportation charge

which will be included in the Vendor's invoice as part of the
cost of an Item of Egquipment. '
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SCHEDULE "B"

. “_ Schedule of Stipulated Loss Values)

The Stipulltcd Loss Value of each Item of Equipment shall be
the percentage of Lesscr's Cost of such Item of Equipment set
forth opposite the applicable Rental Payment Date:

Rental Payment Date and No. Stipulated Loss Value
pate | No.
Interim Rent Payment Date -~ 105.28941
July 1, 1988 1 102.35259
January 1, 1988 2 100.07122
July 1, 1989 3 © 97.45591
January 1, 19S50 4 94.53804
July 1, 1990 5 91.33789
January 1, 1991 6 87.87767
July 1, 1991 7 84.16519
January 1, 1952 8 80.22761
July 1, 1992 9  74.40961
January 1, 1993 10 68.28830
July 1, 1993 11 61.85279
January 1, 1994 12 55.084¢61
July 1, 1994 13 48.02501
January 1, 1985 14 40.66419
July 1, 1995 15 33.02526
December 31, 1995 16 25.00000

Rentals are payable semi-annually in arrears and therefore the

scheduled Rentals will be payable at time of payment of
Stipulated Loss Values.
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CERTIFICATE OF INSPECTION AND ACCEPTANCE

under

EQUIPM!I‘#EEASE dated as of June 1, 1987 (the Lease) between
NEMLC Leasing' oclates No. 3 (the Lessor), and Chicago and
North Western ¥ransportation Company, as lessee (the Lessee).

All terms used herein shall have the same meanings as are
ascribed to them in the Lease.

The Lessee hereby certifies that each Item of Equipment set
forth and described in Attachment A hereto (which Attachment
includes the amount of the Lessor's Cost of each such Item) has
been delivered to the location indicated in Attachment A for each
such Item, tested and inspected by Lessee, found to be in good
order and accepted as an Item of Equipment under the Lease, each
on ghe date (“"Acceptance Date") indicated in Attachment 1 for
such Item. '

CHICAGO AND NORTH WESTERN
TRANSPORTATION COMPANY,
as Lessee

By:

Title:

Date:
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EXHIBIT "B"
BILL OF SALE

e ., & corporation,
(hereinaftetihillcd the Seller) in consideration of the sum of
One Dollar ($1.00) and other good and valuable considerations the
receipt of all of which by it is hereby acknowledged, has bar-
gained, sold, conveyed, transferred and delivered, and by these
presents does hereby bargain, sell, grant, convey, transfer and
deliver unto NEMLC Leasing Associates No. 3 (hereinafter called
the Purchaser), the following unit(s) of Equipment:

TO HAVE AND TO HOLD the same unto the said Purchaser, its
successors or assigns forever;

THE SELLER HEREBY WARRANTS to the Purchaser, its successors
and assigns, that at the time of delivery of each unit of the
Equipment to the Purchaser, as aforesaid, each such unit was new
and unused Equipment, the Seller has legal title thereto, and
good and lawful right to sell the same, and that title to said
unit was then free of all claims, liens, encumbrances and
security interests of any nature, and the Seller hereby further
warrants that upon such delivery and payment by the Purchaser of
the purchase price for such unit, the Purchaser will acquire
legal title thereto, free of all claims, liens, encumbrances and
security interests of any nature, and the Seller covenants that
it will warrant and defend such title against all claims and
demands whatsoever; '

IN WITNESS WHEREOF, the Seller has caused this Bill of Sale

to be executed in its name by its ’
thereunto duly authorized, and its corporate seal to be hereunto
affixed and to be attested by . this
day of . 19 .
By
{Signature)

CORPORATE SEAL

Attest
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Exhibit “c*

Date
Attention:
Gentlemen:
As counsel for (the
*Seller"), I am familiar with the sale to you, pursuant to the
Bill of Sale dated as of (the "Bill of

Sale") from the Seller to you the following unit(s) of egquipment
(the "Egquipment®):

I am of the opinion that:

1. ' Seller is a corporation duly organized and existing in
good standing under the laws of the state of

2. The Bill of Sale has been duly authorized, executed and
delivered by the Seller, is not in conflict with the charter or
by-laws of the Seller, any court or administrative decree binding
upon the Seller or any agreement binding upon the Seller of which
I have knowledge, and constitutes a valid, legal and binding

instrument of the Seller enforceable in accordance with its
terms; and

3. Such Bill of Sale is valid and effective to transfer,
and does transfer, good title to the Equipment herein described
to the Purchaser free and clear of all claims, liens, and encum-
brances of any nature,

Attorney for
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Exhibit "D"
, 1987

Attention:

Gentlemen:

As counsel for Chicago and North Western Transportation Com-
pany, a Delaware corporation (the Lessee), I am familiar with
the Equipment Lease Agreement dated as of June 1, 1987 (the
Lease) between NEMLC Leasing Associates No. 3 (the Lessor) and
the Lessee and the other documents and instruments entered into
by the Lessee in connection with the transactions contemplated by
the Lease, including the General Assignment of Purchase Orders
dated as of June 1, 1887 (the General Assignment of Purchase
Orders) between the Lessee and the Lessor; and I have examined
such corporate and other documents and records and such questions
of law as I have considered necessary or appropriate for purposes
of this opinion. The terms used herein, unless otherwise
defined, are those used in the Lease. . On the basis of such
examination, I advise you that in my opinion:

(a) The Lessee is a corporation duly organized and validly
existing in good standing under the laws of the State of Dela-
ware, is duly qualified to do business in each jurisdiction where
its ownership or lease of property or the conduct of its business
require such qualificaticn, and has full corporate power and
authority to hold property under lease and to enter into and per-
form its obligations under the Lease and the other documents and
instruments entered into by the Lessee in connection with the
transaction contemplated thereby.

(b) The execution, delivery and performance by the Lessee
of the Lease and all other agreements entered into by the Lessee
in connection with the transactions contemplated by the Lease
have been duly authorized by all necessary corporate action on
the part of the Lessee, do not contravene any law or governmental
rule, regulation or order applicable to the Lessee, do not and
will not contravene any provisions of, or constitute a default
under, any indenture, mortgage, contract or other instrument to
which the Lessee is a party or by which it is bound or result in
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the creation ©r imposition of any lien, charge or encumbrance of
any nature whatsoever upon any of the Items of Equipment (as de-
fined in the keese) (except for the rights and interests of
Lessor therein mnd except that such liens may attach to the
rights and interests of the Lessee under the Lease in and to the
Equipment), have been duly executed and delivered by the Lessee
and, assuming the due authorization, execution and delivery
thereof by each other party thereto, constitute the legal, valid
and binding agreement of the Lessee, enforceable in accordance
with their terms (subject, as to enforcement of remedies, to
applicable bankruptcy, insclvency, reorganization, moratorium or
other similar laws affecting the enforcement of creditors' rights
generally).

(c) No consent or approval of, giving of notice to, regis-
tration with, or taking of any other action in respect of, any
state, federal or other governmental authority or agency is re-
guired with respect to the execution, delivery and performance by
the Lessee of the agreements referred to in (a) and (b) above.

(d) There are no actions, suits or proceedings at law or in
equity pending or, to my knowledge, threatened against or affect-
ing the Lessee in any court or before any arbitrator or govern-
mental commission, board or authority which, if adversely deter-
mined, will have a material adverse effect on the ability of the
Lessee to perform its obligations under any of the agreements re-
ferred to in (a) above, except as set forth in the Lessee's
Annual Report to the Securities and Exchange Commission on Form
10K for the fiscal year ended December 31, 1986.

(e) The General Assignment of Purchase Orders is effective
to convey to the Lessor the rights and claims purported to be
conveyed thereby, and is effective to retain in the Lessee such
rights and duties as are purported to be retained thereunder.

(f) The Lease has been duly filed and recorded with the
Interstate Commerce Commission in accordance with Section
11303(a) of Title 49, United States Code and an appropriate
Uniform Commercial Code financing statement covering the

Equipment has been filed with the Secretary of State of the State
of Illinois.

Very truly yours,
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Exhibit "E"

‘MMDENERAL ASSIGNMENT of PURCHASE ORDERS

THIS GENERAL ASSIGNMENT OF PURCHASE ORDERS dated as of
June 1, 1987 between Chicago and North Western Transportation
Company (the *"Assignor") and NEMLC Leasing Associates No. 3 (the
*Assignee®),

WITNESSETH:

In consideration of the mutual covenants herein contained,
the Assignee and the Assignor agree as follows:

1. The Assignor does hereby sell, assign, transfer and set
over unto the Assignee all of the Assignor's right, title and
interest in, to and under the Purchase Orders which the Assignor,
directly or through an agent, has heretofore or may hereafter
enter into with any manufacturer with respect to any equipment
which has or may become an Item of Equipment (as such term is
defined in an Equipment Lease Agreement dated as of June 1, 1987,
between the Assignee, as lessor, and the Assignor, as lessee,
which Equipment Lease Agreement is herein referred to as the
*Lease"), including, without limitation, the right to purchase
and take title of each such Item of Equipment pursuant to the
applicable Purchase Order.

Notwithstanding the foregoing, so long as the Assignee shall
not have declared the Lease to be in default or until redelivery
to the Assignee of an Item of Egquipment in accordance with the
Lease, the Assignee authorizes the Assignor, to the exclusion of
the Assignee, to exercise in its name all rights and powers of
the buyer under each Purchase Order (including, without
limitation, the right to amend or terminate any such Purchase
Order), except that the Assignor may not exercise any right to
purchase or take title to an Item of Equipment.

2. It is expressly agreed that, anything herein contained
to the contrary notwithstanding:

(a) The exercise by the Assignee of any of the rights
assigned hereunder shall not release the Assignor from any
of its duties or obligations to the manufacturer or seller
under each such Purchase Order except to the extent that
such exercise by the Assignee shall constitute performance
of such duties or obligations; and

(b) The Assignee shall not have or hereafter acquire
any obligation or liability under any such Purchase Order by
reason of, or arising out of, this Assignment or be
obligated to perform any of the obligations or duties of the
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Assignor under any such Purchase Order or to make any
payment (other than to make the payments with respect to
each Item of Equipment to the extent and upon the terms and
conditions set forth in the Lease) or to make any inquiry as
to the sufficiency of any payment received by any of them or
to present ©r file any claim or to take any other action to
collect or snforce any claim for any payment assigned
hereunder.

3. The Assignor agrees that at any time and from time to
time, upon the written request of the Assignee, the Assignor will -
promptly and duly execute and deliver or cause to be executed
and delivered on its behalf any and all such further instruments
and documents and take such further action as the Assignee may
reasonably regquest in order to obtain the full benefits of this
Assignment and of the rights and powers herein granted.

4. This Assignment shall be governed by, and for all pur-
poses construed in accordance with, the laws of the State of
Illinois.

IN WITNESS WHEREOF, the parties hereto have caused this

Assignment to be duly executed as of the day and year first above
written.

CHICAGO AND NORTH WESTERN
TRANSPORTATION COMPANY,
as Assignor

By

T. A. Tingleff

Title: Vice President - Finance

as Assignee

By
Title:
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Exhibit "F"

.ﬁ CERTIFICATE
s

I, , Vice President-Finance of CﬁICAGO AND

NORTH WESTERN TRANSPORTATION COMPANY (the Lessee) DO HEREBY
CERTIFY AS FOLLOWS:

No Event of Default (as defined in the Equipment Lease
Agreement dated as of June 1, 1987 or other event which with the
giving of notice or the lapse of time, or both, would become an
Event of Default, has occurred.

The representations and warranties of the Lessee set forth
in Section 21 of the Lease are true and correct in all material

respects on and as of the date hereof.

Vice President -~ Finance

Dated:

L105-0 (65.%)



Exhibit *Gv

, 1987

......

Attention:
Gentlemen:

I have __ years experience with the Chicago and North
Western Transportation Company. Presently, I am the Vice
President - Engineering of the Chicago and North Western
Transportation Company. My duties have involved and currently
involve the determination of the useful lives and values of
railroad equipment. I am familiar with the Equipment Lease
Agreement dated as of June 1, 1987, pursuant to which NEMLC
Leasing Associates No. 3 (Lessor) will lease to Chicago and North
western Transportation Company various Equipment included in
ATTACHMENT 1. Additionally, I am familiar with the Equipment and
its specifications. :

I assume that the Equipment will be maintained in good
operating condition, ordinary wear and tear excepted, and that
the market for used equipment of this nature at the lease termin-
ation will reflect no unusual conditions of supply and demand.

Based upon my experience in the industry and my review
of the specifications for the Equipment, I hereby certify that,
in my opinion, each Item of Equipment will have a fair market
value at the end of the original term of the Lease (such fair
market value being determined without including in such value any
increase or decrease for inflation or deflation during such orig-
inal Lease term and determined after subtracting from such value
the cost, if any, for removal and delivery of possession to
Lessor at the end of such term) equal to at least twenty percent
(20%) of the original cost for such Item, and each Item is esti-
mated to have a remaining useful life at the end of the original
term of the Lease equal to at least twenty percent (20%) of its
criginally estimated useful life.

Very truly yours,
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