T

Agreement . , dated November 21, 19872

bdaring the ICC recordation number 6816

( (
RECORDATION Néf/éﬁled 1425

NOTICE oF assignMenT — MAR 141980 -4 35 pM

INTERSTATE COMMERGCE COMMISSION

. . L4
This is to advise that, effective April 1, 1976,
p:01 a.m., the Financing Agreement described below has
ben assigned to the Consolidated Rail Corporation by the
rustees of:
Erie Lackawanna Railway Company
Midland Building
Baltimore, Maryland 21201

The Financing Agreement is a conditional. Sale

THe payee's name and address is:

Morgan Guaranty Trust Company of New York
23 Wall St. -
New York, New York 10015

This Notice of Assignment has been placed in the

file of the ICC recordation number listed above and the entire

asgignment is contained in the ICC recordation file stamped

in| the margin of this assignment. A copy hereof will be

to

in

prpmptly mailed to the payee listed above for distribution

| the beneficial holder(s) of the Financing Agreement described

this Notice of Assignment.’

Consolidated Rail Corporation




CONDITIONAL SALE AGREEMENT

RECORDATION No 681 6

BETWEEN

GENERAL MOTORS CORPORATION (EE@CTRO—MQE;VE DIVISION)

AND

THOMAS F. PATTON and RALPH S. TYLER, JR.,

" Trustees of the Property of

ERTE LACKAWANNA RAILWAY COMPANY, Debtor

DATED AS QF NOVEMBER 21, 1972

13 Diesel Electric Locomotives




CONDITIONAL SALE AGREEMENT

THIS AGREEMENT, dated as of November 21, 1972,
between GENERAL MOTORS CORPORATION (ELECTRO-MOTIVE
DIVISION), a Delaware corporation (hereinafter, as more
particularly set forth in Section 13 hereof, sometimes
called the "Manufacturer"), party of the firsi{ part, and
THOMAS F. PATTON and RALPH S. TYLER, JR., as Trustees of
the property of ERIE LACKAWANNA RAILWAY COMPANY, Debtor,
.and the successors of said Trustees, or of any of them
(such Trustees, or such suecessors, during the time in
which they act in such capacity, being herein sometimes
collectively called the "Railrocad", as further-defined in

Section 16), party of the second part.

WHEREAS the Manufacturer has agreed to construct
- or cause to be censtructed and to sell and deliver to the
'Railroad, and fhe'Railroad hae agreed to purchase, the
railroad equipment more particularly described below- and
WHEREAS the Manufacturer and the Railroad have
agreed that this Agreement shall exclusively and‘completelﬂ
state the rights of the Manufacturer and the Railroad with
respect to the railroad equipment more particularly described
below andishall_supersede alllother agreements, oral or

written, with respect to such equipment;




WHEREAS, the aforesaid THOMAS F. PATTON
and RALPH S. TYLER, JR. have been duly appointed
Trustees of the property of Erie Lackawanna Railway
Company by order of the United States Districf Court
for the Northern District of Ohio, Eastern Division,
in a proceeding under Sectioﬂ 77 of the Bankruptcy
Act entitled "In the Matter of Erie Lackawanna Railway
Company, Debtor", No. B72-2838, and said appointment
has been duly ratified by order of the Interstate
Commerce Commission, and said Trustees have duly
qualified as such and are now in possession of and
operating the property of said Company pursuant to the
provisions and directions contained in orders of said
Courﬁ; and |

WHEREAS, by order of said Court, granted upon
petition by the aforesaid Trustees with notice, and filed
October 30, 1972, the form and terms of this Agreement
were approved by said Court in substantially the present
form hereof, and the aforesaid Trustees were duly aufhorized
and directed to execute and deliver this Agreement, and
otherwiée to make and carry out the covenants and agree-
ments on their part herein contained; and

WHEREAS, the Railroad represents that all acts and
thingé necessary to make this Agreemenﬁ valid and binding

upon the Railroad have been done and performed;



NOW, THEREFORE, in consideration of'the mutual
promises; covenants énd agreements hereinafter set forth,

the parties hereto do hereby agree as follows:

Section 1. Manufacture, Sale and Delivery,

Subject to the terms and conditions.of this Agreement, the
Manufacturer hereby agrees to construct, sell and delilver

to the Railroad and the Railroad agrees to purchase from

the Manufacturer and accept delivery of and pay for at

the final purchase price determined as provided in Section

2 hereof thirteen (13) 3,600 horsepower Model SDU45-2 diesel~
electric locomotives bearing Manufacturer's serial numbers
7381-1 to 7381-13, both inclusive, and railrdad road numbers
EL 3669 to 3681, both inclusive,'eaéh unit of which shall

be constructed in accordance with the Manufacturer's 2
Specification No. 8088, dated January 3, 1972, as amended

by Specification Amendment No. 8088-3, dated January 3, 1972,
with the Modifications set forth in the Manufacturer's
Proposal No. 72-B-1 dated February 16, 1972 and accepted

by the Railroad on March 23, 1972 (said thirteen (13) loco-
motives being herelnafter sometimes collectively called the
"Locomotives"). Said Specification may from time to time

be further modified by written agreement between the Manufac-
turer and the Railroad (sald Specification, Specification

Amendment, and Modifications, with such further modifications



thereln as may be so agreed to, being'hereinafter called
the "Specifications"). The Manufaéturer will mark and
will.place on each side of each Loéémdtive'a road num-

ber conforming ﬁo the provisions of Sedtion S hereof.

The design and quality of the material and other cqmponents
incorporatég in each Locomotive shall conform to all re-
quireﬁents and Specifications‘of the Ihtérstate:CommerCe
Commission interpreted as being applicable to new locomo-
tives of the same character as the Locomotives as of the

date of this Agreement.

Notwithstanding anything to the contrary contained
in this Agreement, it is understood and agreed that there

may be incorporated in each.Locomotive a limited number

of used components which will be remanufactured by'the.
Manufacturer and will be the equivalent of new components.

_ The Manufacturer will deliver the Locomotives to
the Railroad, F.0.T, McCook, Illinois, or at such other
place or places as may be mutually agreed uponj; and there-~
upon, subject to Sectlon 4 hereof, the Rallroad will accept
delivery of the Locomotives hereunder. The Manufacturer |
will so deliver the Locomotives during the months of November
and December 1972. The Manufacturer's obligation as to the |
time of delivery is subject, however, to delays due to acts

of God, acts of Government such as embargoes, priorities




and allocations, war or war conditions, riot or civil commo-
tion, sabotage, strikés, labor troqbles,‘firesﬂ floods, damage
to plant; equipment or facllitles, explosions or other accil-
dents, or to delays of carriers or of :Sub-contractors, or |
in the receipt or material, or to any other'cause or causes
(whether or not herein specificaily enumerated) beyond
the Manufacturer's reasonable control.

Notwithstanding the preceding provision; of this
Section 1, any Locomotives not settled for on or before
December 31, 1972 shall be excluded from this Agreement and
not included in thé tefm ;Locomotives" as ﬁsed inAfhis
Agreement. In the event of any such excluslion this Agree-
ment shall terminate as to any Locomotives hot delivered.
and acceptéd hereunder prilor to such termination, regard-
less of the reason therefor. In the event'of any such
termination the Manufacturer and the Railroad shall
execute an agreement supplemental hereto limiting this
Agreement to the Locomotives delivered and accepted prior
to such termination. If the Manufacturer;s failure to
deliver any Locomotive or.Locomotives on or before Decéﬁbef
31,.1972 resulted from one or more 6f the cauSes reférred
to in the next preceding paragraph, the Railroad and the.
Manufacturer shall execute a separate agreement or’agreé—.

ments providing for the purchase of such éxCluded LocoQ

motive or Locomotives by the Railroad, on the terms




herein specified, payment to be made in cash, upon

delivery and acceptance of such Loéomotive 6r Locomotives,
eiﬁher directly orAby~means of a conditional sale, equip-
ment trust, or such other appropriate method of financing
such purchase as the Railroad shall determine and as shall

be reasonably acceptable to the Manufacturer.

Section 2. Purchase Price. The basic purchase

price (hereinafter called the "basic purchase price"),
exclusive of ihterest, for each Locomotive delivered and
accepted hereunder 1s $337,598.0Q, or an aggregate basic

purchase price for the thirteen Locomotives of $4,388,774.00,

F.0.T. McCook, TIllinois.
The basic purchase price shall be subject to in-

crease or decrease as to any Locomotive by reason of modi-
fications 1in the Specifications initialiy agreed upon be-
tween the Manufacturer and the Railroad, notice of whicﬁ
Increase or decrease shall be furnished_to the Assignee

(as defined in Section 13 hereof). The final purchase price
Afor:each Locomotive shall be an amount (herein called the
"final purchase price") determined by adjusting in such
manner the basic purchase price for such Locomotive;.and
such final purchase price shall be pald as provided in

Section 3 hereof.

Section 3. Payment of Purchase Price., For

the purpose of making settlement for the Locomotives; thé‘




Locomotivee may be divided into two groups (eachesuch

‘ f group being hereinafter called "Group"), the first Grdup

é to consiet of not fewer than filve Locomotives and the}

; ? second Group to consist of the remainder ofvfhe thirteen
Locomotives; provided that, 1f there have been delivered

j to end accepted by the'Raiiroad some, but.not all, of the

f Locomotives_constituting a Group, and the Manufacturer

| shall be prevented by any one or moreaof the causes re—

! ferred to in the third paragraph of Section 1 from deliver-
ing additional Locomotives for a period of thirty days or
more following the last date of delivery with'respect to
such delivered and accepted Locomotives, such delivered and
accepted Locemotives shall constitute a Group for the pur-
pose of settlement.

The Rallroad hefeby acknowledgeeeitself to be in-
debted to the Owner (as defined 1n Seetion 13 hereof) in
.the.amount of, and hereby agrees to pay in cash, 1n
immediately available funds, te the Owner, the purchase

price of the Locomotives as follows:

‘A, With respect to each Locomotive,
the amount of $337,598.00 (hereinaftef called
i _ the "deferred purchase price") shall be paid to
' the Owner in fifty-nine (59) consecutive quarter-
P ly instalments of $5,626.64 each beginning on

Lo February 1, 1973? with subsequent instalments

Co ~7-




payable on the flrst day of each February,
May, August and November in each year to and
including August 1, 1987 and a final sixtieth
instalment payable on November 1, 1987 for the
balance of the deferred purchase price then un-
lpaid; provided, however, that if the final
purchase price is 1eés than the basic purchase
price the deferred purchase price with respect
to each Locomotive shall be $337,598.00 less
such difference and each quarterly instalment
shall be equal to the quotient derived from
dividing such reduced amount by sixty, with
appropriate adjustment to the final instal-
ment, if necessary.

B. If the final purchase price of each Loco-
motive exceeds the basic purchase price such excess
shall be pald in cash by the Rallroad to the Manu-
facturer on the Closing Date as herelnafter defined
with respect to the Locomotives included in any
Group being settled for on a particular Closing

- Date. The obligation of the Railroad to make such
cash payment shall be an unsecured obligation and

the Manufacturer shall have no lien on, or claim

agalnst, any Locomotive in respect of such




obligation and the failure of the‘Railroad to'pef-
form such obligation shall ﬁot constitute an event
of default under Section 14 hereof.

The termA"Closing Date" with respect to any Group‘v
shall mean such daté; not more than ten business days
.following presentafion by the Manufacturer to the
Railroad of the invoice for such Group and the Certi-
ficate of Acceptance 1in réspéct théfeof, as shall be
fixed by the Railroad by written notice delivered to
the Manufacturer at least five business days prior to
the Closing Date designated therein, The term "business

days" shall mean calendar days, excluding Saturdays,
Sundays and holidays on which banking institutions

in the City of New York are authorized by law to be

closed.

C. Interest computed at the rate of 8.7705% per
annum shall be paid quarterly by the Railroad to the
Cwner on the unpald instalments of the deferred pdre
chase price of each'Locomotive from the date of 1its
delivery and acceptance hereunder. Such interest pay-
ments are to be made_contemporaneously with the.péyments

of the instalments of the deferred purchase price of

such Locomotive provided for in the preceding
Subsection A. Interest under this Agreement shall.

be computed upon the basis of a 360-day year of



‘ twelve 30-day months. The Railroad will pay, to

the extent legally enforceable, interest at the rate
of 8.7705% per annum upon all amounts remaining unpaid -
after the same shall have become due and payable pur-
; suant to the terms.hereof, anything herein to the

. contrary notwithstanding, such payment to be made

i concurrently with the payment of the amounts overdue.
| D. In case any Locomotive shall be lost, worn

i out, destroyed or damaged beyond repair, the Rallroad
shall promptly pay, in immediately avallable funds,
to the Owner an amount equal to the unpaid deferred
purchase price of such Locomotive, together with in-
terest accrued thereon to the date of such payment,
which shall be applied by the Owner to the prepayment
of the deferred purchase price with respect to such
Locomotive.

1 f E. All paymepts provided for hereln shall be
made in such coin or currency of the United States of

America as at the time of payment shall be legal tender

for the payment of public and private debts.

F. All payments provided for herein shall be made
at the office of the Manufacturer at the address of the
Manufacturer set forth in Section 20 hereof, or at such
other place or places as may be specified in writing by
the person entitled to such payments, free of expehse

for collection and other charges; provided, however,

=10~
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that, after an«assignment of all or any of the rights
hereunder of the Manufacturer, all payments hereunder
to any Assigﬁee shall be made, in immediately availl-
able funds, at the office of such Assignee at 1ts ad-
5 dress specified in the assignmenf to such Assignee
until such time as such Assignee shall specify 1in
writing to the Rallroad some other place for the mak-

ing of such payments.

Section 4, Inspection and_Acceptance. The Manu-

facturer will tender each Locomotive for delivery to the

Rallroad at the agreed plabe of delivery therefor. The

Rallroad agrees that 1t will have an authorized representa-

tive at such place of delivery wﬁo will, when such Locomo-

f | tive is tendered for delivery, inspect the same and, if such

; Locomotive 1s found to be in good order, wlill accept delivery

thereof and execute and dellver to the Manufacturer a Certi-

ficate of Acceptance, substantially in the form of Annex 1

hereto, with respect to such Locomotive.

‘ The_Railroad's inspection and acceptance of each ioco-

motive shall be conclusively presumed from the execution and

delivery by an authoriczed representative of the Railroad of

a Certificate of Acceptance with respect to such'Locomotive.
Prior to the delivery of the first Locomotive,

- the Rallroad will deliver to the Manufaciurer a certifi-

f cate of the Rallroad, substantially in the form of Annex 2

-11-




hereto, setting forth the names and specimen signatures

of its representatives who are authorized to execute
Certificates of Acceptance, and the Manufacturer and any
Assignee shall be entitled, until further not;ce, to rely
‘conclusively upon any Certificate of Acceptance signed by
any such representative with respect to the ccrrectness of

| the statements contained therein,

: Section 5, Marking, Iettering and Numbering,

The Railroad will cause each side of each Loccmotive to
be kept plainly, distinctly, permanently, prominently and
conspicuously marked, by a metal plate or otherwise, witﬁ
| the name of thevaner followed by the word "OWNER" (or,
if the title to such Locomotive has been theretofore as-
signed hefeunder, by appropriate wbrding designated by
the Assignee, including the words "ASSIGNEE, CWNER"), in
letters not less than 1 inch in heilght, .The Réilroad will |
| ; not place any Locomotivg or Locomotives which shall have
been delivered to it hereunder in operation or exercise
any controi 6r dominion over any such Locomotive unless
each slde of such Locomotive .shall have been so marked,

In the event of an_assignmént by ad Ownér of its
C title to any Locomotive and its rights hereuncer in re-
spect thereof, the Railroad shall, whenever requested by
| the Assignee, change thé marikings on such,Locdmotive to
? | indicate the title of the Assignee thereto and its suc-

5 cession to such rights and the Railroad will cause to be

-12-
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delivered to such Aséignee a cerﬁificate of such chaﬁge,
* but the expense of making such change in the markings shall
be borne by the Rallroad in the event of any assignment.ofvo
fitle to not less than all of the Locomotives at the_timer-‘
covered by this Agreement and by the party7request1hgusuohi‘ﬁ
change in the event of any assighment of:tifle’to 1ess~then'r
all of such Locomotives, | _. |

In case, during the continuance of this Agree-
ment, such markings on any Locomotlve shéll‘be at any,time
removed, defaced or destroyed, the Railroad'shall immedi-
ately, at its own expense, cause the<eame to be restored
or»repleced on such Locomotive; and 1f, by reason of a
change in law or otherwise, additional markings‘or identi-
fication plates shall be required to protect the 1nterest
of the Owner in the Locomotives, the- Railroad shall, at
its own expense, provide and install or mark and there- .
after maintain the same on each Locomotive during thevoon-
vtinuance of this Agreement, . | |
| The Railroad will not allow thevmame.of ény_ ‘
person, assoclation or corporation to be placed on any
Locomotive as a designation which might'be interoreted.as
1nd1cating a claim of ownership thereof by any person,
association or corporation other than the Owner, but the

Pailroad may letter such Locomotive with the name, 1nit1als

and/or other insignia customarily used by the Railroad on




its locomotives of the same or a similar pharacter, or
.with the name, initials and/or other 1§sign1a customafily
used by a company controlling, controlled by, or under
common control with, the Railroad (heféinafter called an
"arfiliate"), or may letter it in some other appropriate
manner for convenlence of ldentification of the right of
"the Raillroad or Affiliate to use such Locomotive,

Prior to the time of delivery_pf each Locomotive
hereunder the Rallroad will cause the E;ilroad's road
number set forth below opposite the Manufacturer's serial

number for such Locomotive to be placed on each side

thereof:

Manufacturer's Railroad's Manufacturer's - Raillroad's
Serilal Road Serilal Road
Number Number Number Number

7381-~1 EL 3669 7381-8 . EL 3676

7381~2 EL 3670 7381-9 EL 3677

7381~3 EL 3671 7381-10 EL 3678

7381~4 EL 3672 7381-11 ~ EL 3679

7381~5 EL 3673 7381-12 EL 3680

7381-~6 EL 3674 7381-13 EL 3681

7381-7 EL 3675

At all times thereafter during the continuance
of this Agreement the Railroad will cause each Locomotive

to bear'the Railroad's road number borne by such Locomotive

~14-



at the time of its delivery hereunder, except that
the Railroad may change said road number assigned
to such Locomotive if prior thereto'the Railrcad shall
have filed with the Owner a statement of the road number
to be substituted therefor and the Rallroad shall have
filed such statement wherever this Agreement shall have
been filed, |
Section 6, Taxes, All payments to be made by
the Railroad hereunder will be free of expense to the Owner
for collection or other charges and no-deduction shall be |
made in any payment by the Raillroad hereunder’for.any
taxes, assessments or governmental charg°s levied or
imposed upon the Locomotives or the Manufacturer for the
construction thereof, or upon the sale, shipment, delivery
or use thereof, and the Railroad agrees to pay or re- -
imburse the Owner for all local, state or federal taxes
(other than income or gfoss receipts [except zross income
or gross receipts taxes in the nature of and in lieu of
sales or use taxes] or excess profits and similar taxes),
and all sssessments, charges and license fees, which may
be assessed, levied or iméosed upon, or measured by this
Agreemént or any sale, use, payment, shipmént, delivery

or tbansfer of title under the terms hereof, or with

- =15-
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respect to the assignment by the Manufacturer,of anonf |
its rights hereunder, or with respect to the construction,

sale or delivery to, or use by, the Railroad of the Loco-

‘ motives, or any of them, and which the aner.may be_

required to pay to any governmental body,7a11 of which
expenses, taxes and license'fees the Rallrcad assumes’
and agrees to pay on demand in addition to the indebted-
ness in respect of the deferred purchase price,
The»Railroad shall also promptly pay all taxes,
assessments end ggvernmental_charges which'from time to
fime may be imposed upon any Locomotive, or the earnings
arisingztherefrom, or the operation‘thereof, or upon the
Owner solely by reason of its ownership thereof, by any -
governmental body having Jurisdiction over such Locomotive,
and the Railroad agrees that 1t will, at all times during
the continuance of this Agreement,.keep each Locomotive
free and clear of all liens for taxes, assessments and
governmental cﬁarges, other than the lien for any thereof‘
not yet due or payable; provided, however, that the Rail-
road shall not be required to pay any taxes, assessments,
license fees, finns, penalties, or other governmental
charges the valildity of which the Rallroad shall at the
time be contesting in good failth by appropriate legal
proceedings‘(notice of which contest must be |
promptly gi#en by the Railroad to the Owner), unless

in the judgment of the Owner its title or interest in

~16~



such Locomotive may be adversely affected by'such>
nonpayment. If any such expenses, taxes, essessmente;,
license“fees,’charges;.fineS‘or penalties shell

have been,cherged or levied against the Owner directiy'

and'peid'by the Owner, the Railroad shall reimburse the

Owner on presentation of an invoice therefor; provided,

however, that the Railroad shall not be obligated to
reimburse the Owner for any expenses, taxes, assessments,
license fees; charges, fines or penalties so pald unless

the Owner shall have been legally liable in respect

thereof, or unless the Railroad shall have approved the

| payment thereof,

Section 7. 'Patents Except in the case of designs”

. specified by the Railroad and articles and materials speci- o

fied by the Railroad and not ‘manufactured by the Manufacturer;

the Manufacturer assumes all responsibility for and will

'1ndemnify, protect and hold harmless the Rallroad from any

and all 1liability, damages, costs, claims, suits, actions,
Judgments, expenses, charges and demands, including royalty"

payments and counsel fees, arising in any way out of-the‘usef

iin or about the construction or operation of any Locomotive o

- of any design, article or material which infringes orlis

claimed to infringe on any patent or other right; and the
Railroad likewise will indemnify, protect and hold harmless

~17 =



the Owner from and against any and all. liability, claims,‘
demands, costs, suits, actions, judgments, charges and
expenses, including royalty payments and counse1 fees,

in any manner imposed,upbn or accruing against the aner
because of the use in or about the construction or opera-

tion of any locomotive of any design specified by the
Railroad or article or material specified by the Railroad

‘and not manufactured by the Manufacturer’ which infringes

or is claimed to infringe on any patent or other right.

The Manufacturer agrees to and hereby does, to the ex-

tent legally possible without impairing any claim, -

right or cause of action hereinafter referred to, trans-
fer, assign, set over and deliver to the Reilroad every
claim, righﬁ and cause of aetion which the Manufacturer
has or hereafter shall have against the seller or sellers
of any designs, articles or materials specified by the
Railroad and not manufactured by the Manufacturer and
purchased or otherwise acquired by fhe Manufacturer fer
the use in or about the construction or operation of any
Iocomotive on the ground that any such design, article or
material or operation thereof infringes'or is claimed to
infringe on any patent or other right, and the Manufacturer

further agrees to execute and deliver to the Railroad, or

-18-



its assigns, all and every such further assurance"as;m&y

‘be reasonably reQueSted by the Railroad, or 1its assigns,.

more fully to effectuate the assignment, transfer and =~
delivery of every such claim, right and cause of éctibn. |
The Manufacturér will give pfompt nbtiéelfo_the Réi}foad‘f- 
of any claim known to the Manufacturer from which'iiability
may be charged against the Rallroad hereunder, and the
Railroad will give prbmpt notice to the Manufacturer énd
the Owner of any clalm known to the Railrcad from which
11ability may be charged against the Manufacturer or the
Owner hereunder, ‘ | | |

The provisions of this.Section shall céntinue
in full force and effect notwithstaﬁding the full payment
of all amounts due hereunder, and the satisfaction ahd
discharge of, or the fermination in any manner of, this
Agreement,

Section 8, Indemnity. Subject to Section 7
and Section 17 hereof, the Rallroad shall indemnify and
save harmless the Manufacturer and each person who at
any time has been or 1s an Assignee hereunder from any
and all losses, llabilities, damages, injuries, cléims;1
demands, sults, Judgments, andvexpenses in conﬁection
therewith, including couhsel fees, regardless of the
cause thereof, arising from the retention by the Owner of
title to the Locomotives or out of the use, malntenance or

operation of the Locomotives_after their delivery and
'
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acceptance hereundef andfdﬁring the contiruance of

'this Agreement,

From and after the delivery of ahy Locomotive
or Locomotives the Railroad will bear the risk of, and

shall not be released from, its obligations hereunder in

'the event of any damage to or the loss, destruction or

wéaring out of any such Locomotive or Locomotives; pro-
vided, however, that fhe Manufacturer_shall_not be
relieved from 1ts warranties covering material and work-
manship set forth in Section 17 hereof, |

' The provisions of this Section shall continue
in full force and effect notwithstanding the full pay-
ment of all amounts due hereunder,}énd the satisfactioh
and discharge of, or fhe termination in any_manner'of,

this Agreement,
Section 9, Title to the Locomotives, The

Ovner shall and does hereby retain the full legal title
to and property in all the Locomotives (subject, hbwéver,
to Section 11 hereof) delivered to the Railroad hereunder

until the Railroad shall have paid all amounts due here-

~under and shall have kept and performed all of the agree-

menits 1n this Agreement provided to be kept or performed
by the Railroad (except the payment of any amount due
under Section 3B ‘hereof with respect to any Locomotive

the title to which shall have been assigned by the ﬂ
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Manufacturer), notwithstanding the delivery‘of the” Loco-
motives to, and the possession and use thereof by, the :

Railroad as herein provided Any and all additions to

'the Locomotilves and any and all replacememts of parts

of the Locomotives and additions thereto shall constitute

accessions to the Locomotives and shall be subject to all
the terms and conditions of this Agreement and titlelto
the same shall be immedlately vested in the Owner, and |
the term "Locomotives" as used herein shall include such

replacements and additions, When and only when the Rail-

-road shall have paid 1n‘£qll,aklwamounts due hereunder -

(except as aforesaid),'foga%her with interest, and all
the Railroad's obiigations herein shall have been per-
formed by the Rallroad, absolute right to the possession
of, title to and property in all the Locomotives shall
pass to and vest in the Railroad_without further transfer
or act on the part of the Owneb,,and.the Owner shall, ‘if
so requested in writing by the Railfoad, execute and
deliver to the Rallroad at 1ts address specified in Sec=~
tion 20 hereof, at the Railroad's expense, a bill or

bills of szle of the Locomotives tranSferring its title
thereto and pr Operty therein to the Railroad or upon 1its
order free of all liens and encumbrances created by the

Owner together with such instruments of satisfaction or

~21-




release as may be necessary or appropriate for recordlﬁg

or for filing wherever this Agreement shall have been

filed in order then to make clear upon the public records;
the title of the Railroad to the Locomotives. The Railroad
agrees to file at its own expense, or at the.option of,thé;
Owner to reimburse the Owner for its expenses in filing, |
each such,instrument'wherever required by law. .,

The Railroad hereby wailves and releases any and

all rights, existing or that may be acquired, in or to the

payment of any penalty, forfeiture or damages for failure

of the Owner to execute and deliver any such bill of sale
or to file any such instrument as may be required by law,
unless the Railroad shall request the Owner in writing to
comply with such requirements and the Owner shall fail to
comply therewith within a réasonable time thereafter.

Section 10. Compliance with Laws, Rules and’

Regulations. During the term of this Agreement the Rail-
road shall comply in all respects with all the applicable

laws of each Jurisdictlon in or through which the Locomo-

“tives may be operated, covering the use, operation or

maintenance thereof, and in all jurisdictions in which its
operationslinvolving the Locomotives may extend, with all

the applicable rules and regulations of each governmental

‘body exercising any power or Jurisdiction over the
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Locomotives; 1n the event. that any of such laws, rules or
regulations require any alteration of, or any additibnél
equipment or appliance on, any Locomotive, the Railroéd
shall immediately comply therewith at its own expense;

and the Railroad shall maintain each Locomotive 1h"ﬁroper*
condition for operation under such laws, rules and regula-
tioﬁs duriﬁg the continuance of this Agreement; provided,
however; that the Raiiroad shall not be required to éomply
with any such law, ruie or regulation the validity or
application of which the Railroad shall at the time be
contesting in good faith by appropfiate legal proéeedings

(notice of which contest must be promptly given by the
Railroad to the Owner), unless in the Judgment of the

Owner its title or interest in the Locomotives may be

adversely affected by such non-compliance.

Section 11. Maintenance; Lost, Worn Out,

Damaged or Destroyed Locomotives. The Railroad, at 1its

own cost and expense, shall keep each Locomotive in 366d
order and proper running repair and shall'prompﬁly,repair
any Locomotive which has been damaged by any caﬁse what-
soevef, except any Locomotive which 1is lost, worn out,
destroyed or damaged beycnd repair.

In case any Locomotive shall be lost, worn out,
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destroyed or damaged beyond repair the Railroad shall promptly
make the payment required by Section 3D hereof and upon such
payment being made, and provided that an authorized officer

of the Railroad shall execute and deliver to the Owner or

; any Assignee a certificate to the effect that the Railroad

has kept or performed all agreements provided in this Agree-
ment to be kept or performed by the Railroad, (i) the Railroad

shall not be required to make any further payments with
respect to such Locomotive under Subsections A or C of

Section 3 hereof, and (11) title to such Locomotive
shall be deemed to have vested in the Raillroad.
The Railroad shall promptly notify the Owner

in writing of the loss, wearing 6ut or destruction of
; i or the damage to any Locomotive, together with full
particulars of the extent of the loss, wearing out,
destruction or damage incurred. ' |

I During the continuance of this Agreement the Owner
shall have the right, but shall be under no obligation, to
inspect at any reasonable time or times the Locomotives at
P their then existing locatilons aﬁd the Railroaci's records
with respect to the Locomotives. The Railroacd, in so far

as it may legally do so, shall supply free railroad trans-
portation on its available passenger service over its lines
1for designated agents of the Owner for the purposes of en-
.| abling such agents to reach the point or points where any of

the Locomotives are in operation and the Railroad's records

-24-
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with respect thereto are‘kepp; for the purpoSe of inspec-
tion. The Rallroad will furnish to the Owner on April 1
of each year (beginning with 1973), and more often 1if
requested, a statement

A. showing the location (as nearly as may
be) and condition of each Locomotive &and what, 1f
any, substantial repairs have been made therean
during the period which bas elapsed sincelthe
:date of the last‘precéding report (or, in thé
case of the first sﬁch report, since the date
hereof),

B. stating that, in the case of eacﬁ-Loco?
motive, the markings, serlal number énd réad
number have been preserved or replacec on such
Locomotive in accordance with Section 5 hereof,

C. listinglthe insurance in effect with re-
spect to the Locomotlves, and stating that such
insurance conforms to the requirements of Section
12 hereof, and

D. 1including such other iInformatlion as may
reasonably be requested.

Section 12. Insurance. The Rallroad will at its own -

expense, from the time of the delivery and acceptance here;

under of each Locomotive and at all times thereafter until the
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Rallroad's obligatiohs under thils Agreement with respéct to
such Locomotive have been discharged, keep such'Lonombtife‘
insured against the loss, destruction or damage thereof due
to fire, lightning, wreck, derallment, colllsion, flood,
tornado, cyclone,.;ivil commotion, sabotage, riof, theft and any
other risks custoharily insured against by éimilarly situated
railroads in an amount at least equal to the amount which

the Railroad would be required to pay to the Owner pqrsuant
C to Seétion 3D hereof if such Locomotive were lost, worn

out, destroyed or damaged beyond repair; provided however,
that such insurance may permit a deduction of riot more than

, B S0,000
v A0 $255006- with respect to each Locomotive involved 1n each

to be insured against and the amount of insurance required

=N

%; casualty. Notwlithstanding the foregolng, the risks required

“' to be carried by the Rallroad may be changed from time to
time by written agreement between the Owner and the Rallroad,
- but neither the Owner nor the Railroad shall be under any
obllgation to enter into any such agreement. All insurance

‘ herein provided shall be éffected under a valid and en-
forceable policy or policies issued by an lnsurance company
or companles satisfactory to the Owner and shall provide that
the insurance company must give the Owner at least 20 days'

j ’ notice of any cancellation and that in the event of can-
cellation for nonpayment of premiums, the Owner shall have
the right to pay the premiums., Copies of such

policy or policies shall be delivered by the Rail-

road to the Owner. Such policy or policies shall

| insure the respective interests of the owner and the

b Railroad in the Locomotiveslénd shall provide that

the proceeds of such insurance shall be payable to the

-




owner. A11 1nsurance proceeds received by the Owner_

with reSpect to any Locomotive shall

A. bYbe paid over to the Railroad in the
case of repairable damage to such Locomotive, o
upon receipt by the Owner f{rom the Railroad of -
‘proof satisfactory to the Owner of the proper '
repair of such damage, or A '
B. be applied bv the Owner, in the case
of the loss, destruction or damage beyond re-
pair of such Locomotive, towards the satisfac-
tion of the Railroad's obligation with respect
to such Locomotive pursuant to Section 3D hereof;
provided, however, that if the aggregate of the
insurance proceeds received by the Owner with
~respect to such Locomotive plus any payment made
pursuant to Sectlon 3D hereof to the Owner by
the Raillroad with respect thereto, other than out
of insurance proceeds, shall exceed the amount of
said obligation of the Railroad with reSpect
thereto, the Owner shall repay to the Railroad
the amount of such excess;

provided, however, that if there shall be an existing de-
fault in the payment of the deferred purchase price of
‘any Locomotive or interest accrued thereon or}an exlsting
event of default (as defined in Section 14 hereof), the
Owoer shall withhold from the Railroad all amounts which
"would otherwise be payable to the Railroad under this
Section; and in such event either (1) such withheld
amounts shall be retained oy the Owner until all such
defaults and all such events of default have been remédied
and thereupon shall be paid to the Railroad, or'(2)l1f,
prior to such payment to the Railroéd, the aggregate un-

pald deferred purchase pfice of the Locomotives shall




have become due and payable pursuant to a declaration
under Section 14 hereof, such withheld amounts shall be
deemed to be amounts realized by-the Owner from the en-
forcement of 1its rights hereunder and shall be applied
by the Owner in accordance with Section 14 hereof.

Section 13. Assignment by the Owner. The

Owner's rights, benefits and advantages (including its
title to each Locomotive and its right to receive the
deferred purchase price of each Locomotive) in and under
this‘Agreement (except, in the case of the Ménufécturer,
its right to construct the Locomotives and 1ts right to
receive the payments specified in Section 5B hereof with

- respect to such Locomotive) may be assigned at any time

'as a whole or from time to time in part and reassigned

by any assignee at any'time or from time tc¢ time; pro-
vided, however, that no such assignment,Shall subject the
Assignee to, or.relieve the Manufacturer from, any of fhe

Manufacturer's obligations to construct and deliver the

. Locomotives 1in accordance herewith or to respond to its

warranties and indemnities contained in Section 7 and:
Section 17 hereof, or felieve‘the Railroad from any of 1its
obligations to the Manufacturer under Section 1, Section

2, Section 3B, Section 6,'SectiOn'7 and Section 8 hereof

or any other obligation which, according to its terms and
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‘context, 1is intended to survive an assignment.,"in?the
event of any such assignment the prior Owner ehall give

, written notice ‘thereof to the Railroad, together with
an executed counterpart of such assignment which assign-
ment shall state the identity ‘and post- orfice address of
the successor Owner, and such successor Owner shall, .by
virtue of such assignment, acquire all of the prior
Owner s rights, title and interest hereunder and in and
to the Locomotive or Locomotives, or in ané¢ to a portion
thereof, as the case may be, to the extent~specified in
such assignment.

From and arter the receipt by the Railroad of
the notification of any such assignment, all payments
thereafter to be made by the'Railroad hereunder shali, to
the extent so assigned, be made to the Assignee at'the |
address of the Assignee specified in the aforesaid notice
or as specified in sald assignment.

It is contemplated that coincident with the
execution and deliﬁery'of this Agreement, the Manufacturer

. will assign all its right, title and interest (with cer-
tain exceptions) in and te'the Locomotives and this Agree-
ment, together with certain amounts which may become due
under this Agreement and certain other rights, powers,

privileges and remedies, in consideration of, among other




things, an agreementaby*the_Assignee to bay.to-the Manu.
fadturer'the deferred'purdhase price Qf-the}Locdmotivés,
on certain terms and'conditions, alllas.mdre,rully-set
forth 1n,the'1nstrﬁmentfmaking such assignment.

For the'purposé of assurance to such Assignee
and to any other person, firm or corporation considering
the acquisition at any time of this Agreement and of.any
of the rights of the Owner hereunder, and for the purpose
of inducing such Assignee to agree to pay fhe deférred
purchase pricé as described above, the Railroad represents
and agrees that the rights of the Assignee (as hereinafter
defined) to the entire unpaid indebtedness in respect of
the deferred purchase price, or such bart thereof as may
be assigned,'together with interest thereon, as weillas.
any .other rights heréunder which may be;so assigned),sball
not be subject to any defense, set-off, qounterclaim‘or
reébupment whétsoever arising out of any breacﬁ by the
Manufacturer of any of its obligations hereunder or in
~.res§e9t of the manufacture, construction ard delivery of
ahy Locomotive, or warranty thereof, or in respect of any
incemnity herein.contained, or arising out of any}other ”
indebtedness dr'iiability'at any time owing by the Manu-
facturer to the Railroad. Any and all such obiigations,
howsoever arising, shall befand remain enforceable by the

Rallroad against and only against the Manufacturer.
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In the event of any transfer or assignment, or
successive transfers or assignments by fhe Owner, of title
to the Locomotives and of the Owner's rights hereunder in
respect thereof,‘the Railroad will at 1ts expense, whenever re-
guested by such transferee or Asslgnee, change the markings
on each side of each Locomotive, in accordance with the
provisions of Section 5 hereof, so as to 1ndicate the
titie of such transferee or Assignee to the Locomotives,
such markings to bear such words or legend as shall be
>épecif1ed by such transferee or AsSignee, subject to re-
quirements of the laws of the jurisdictions in which fhé
Locomotives shall be operated by the Rallroad relating to
such markings for use on equipment covered by conditionai
sale agfeements wlth respect to railroad equipment.

In thé évent of any such‘transfer or assignment

prior to the delivery hereundﬁrjof‘the first Locomotiﬁe,
the -Railroad will deliver to the Assignée or transferee
counterparts of the Rallroad's notiqe to the Manufacturer.
.fixing each Closing Date in accordance with Sectlon 3Aheréor
and will deliver, in accordance with the terms of such. -
transfer or assignment, all_documgnts to be delivered to
such Asslgnee or transferee; at each Closing Date the Rail-
road will also deliver an opinion of counsel for the Rail-
road, in scope and substance satisfactory to the Assignee

or transreree and its counsel:

~31-




‘A. as to the appointment of THOMAS F. PATTON
and RALPH S. TYLER, JR. as Trustees for the property of

Erie Lackawanna Railway Company by an order of the United
States District Court for the Northern District of
Ohio, Eastern Division, the due ratification of such
'order by the Interstate Commerce Commission and the
due vesting of such Trustees with title to the
properties of said Erie Lackawanna'Railway Company
and such Trustees having the power and authority to
carry on its businéss as now conducted;

B. as to the due authorization, execution
and delivery hereof by the Railroad, pursuant to
an order of said Court which is in full force and
effect and has not been reversed, modified or
amended and is not subject to appeal, and the legality,
validity and enforceability hereof; as against the Rall-
! | road, in accordance with the terms hereof;
, C. as to the compliance by the Railroad with
Subsections A and D of Section 18 hereof';

D. as to the Jurisdiction of any Federal or
: State public regulatory bedy or bodies over the
! entering 1nﬁo or performance of this Agreement,
and, if any such regulatory body or bodies has.
such Jjurisdiction, the sufficiency of any authori-
zation or exemption thereof or ccnsent thereto by

each such public regulatory body;
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E. as to the vesting of title to the Locomo-
tives being paid for at such Closing in the Aésignee,
free of all claims, liéns, encumbrances and securlty
intgrests except only the rights of the Railroad under
this Agreement;

F. to the effect that the‘cbnsummation of
the transactions herein contemplated and per-
formance of this Agreement will not-reéﬁlt in
any breach of, or ccnstitute a defeault under, or
result in the creation of'ény-lien, charge or
encumbrance upon any property of the Rallroad
under, any indenture, moftgage,_deed of trﬁst,
bank loan or credit agreement, corporate charter,

by-laws or other agreement or instrument {other

than this Agreement) or any order of any court or
governmental or administrative body to which the Rail-
road is a party or by which it may be bound; and
G. to the effect that the obligations to make

payments under this Agreement will .constitute expenses
of administration of the Railroad and will rank equally
and ratably in priority of payment with all other ex-
penses of administration of the Rallroad.

In case sald opinion shall specify, pursuant to Subsection

D above, that.any public regulary body has jurisdiction

over the entéring into or performance of this Agreement, the

Railroad will deliver to the Assignee copies, certified by
an appropriate officer of the Railroad, of the application

of the Rallroad to such public regulatory body, and of each

amendment thereto, and coples, certified by an appropriate



official of such public regulatory body, bf each order issued

by such public regulatory body upon the basis of such applica-

tion.
The term "Owner", whenever used hersin, shall

mean, before any assignment of any of the rights
hereunder, the Manufacturer, and after any such assign-

ment, both the Assignee or Assignees for the time

being of such particular assigned rights and also any
assignor as regards any rights hereunder that are
retained by it and excluded from such assignment;
the term "Assignee", whenever uéed herein, shall
mean the Assignee or Assignees for the time being
of any of the rights hereunder which have been
assigned; and the term "Manufacturer", whenever
used herein, shall mean, both before and after any
such assignment, the party hereto of the first part
and any successor or successors for the time being
to its manufacturing properties and business.

Section 14, Events of Default and Remedies.

If any one or more of the following events (herein
sometimes called "events of default") shall occur:
A. the Railroad shall fail to pay in
full when due and payable hereunder any

amount payable by it as herein provided,

and such failure shall continue for more than
5 days after such payment shall have become
due and payable; or

B. a default shall occur under the

first paragraph of Section 15 hereof; or
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C. the Rallroad shall fail or refuse,
for more than 30 days after the Owner shall
have demanded in writing the performancw
thereof, to comply with any other covenant,
agreement, provislon or term of this Agree-
ment to be kept or.performed by the Railroad
or to make provision satisfactory to the
Owner for such compliaﬁce; or

D. any material misrepresentation shall
have been made by the Rallroad in this Agréement
or 1n any document delivered pursuant hereto;

E. a petitlon for reorganization under
Section 77 of the Bankruptcy Act, as now constituted
or as said Section T7 may'be hereafter amended or
substituted, shall be filed by or against any
corporation (herein called a "Reorganized
Company"), which may be Erie Lackawanna Railway
Company, which acquires the greater portion of the
lines of railroad comprised in the Debtor's estate
upon termination of the trusteeship of the property
of Erie Lackawanna Railway Company, Debtor, pursuant
to a plan of reorganization confirmed by the
Court or other final proceeding for the dis-
position of the Railrocad's railroad business
and, unless such petition shall within 30 days

from the filing thereof be dismissed, nullified,
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stayed or otherwise réndered ineffective (but then
only so long as such stay shall continue in force or
such ineffectiveness shall continue), all the obliga-
tions of the Railrocad under this Agreement

‘shall not have been duly assumed in writing,
pursuant to a court order or decree, by a

| trustee or trustces appointed in such proceed-

ings in such manner that such obligations

shall heve the same status as cbligations

incurred by such trustee or trustees, within

; 30 days after such appolntment, 1if any, or

60 days after such petition shall have been

filed, whichever shall be earlier; or
F. any proceedings shall be commenced by

or against any Reorganized Company for any relief
which includes, or Qight result in, any modification
of the obligations of such Reorganized Company
hereunder under any bankruptcy or insolvency law,

or law relating to the relief of debtors, readjust-
ments of indebtedness, reorganizations, arrangements,
compositions, or extensions, and, unless such pro-
ceeding shall within 30 days from the filing or

effective date thereof be dismissed, nullified,
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‘stayed or otherwise rendered ineffective {but

: then only so long &5 such stay shall continue

| in férce or such ineffectiveness shall continue),
ell the obligations of the Rallroad under this
Agreement shall not have been duiy assumed in

1 writing, pursuant to a court order or decreg,

, by a trustee or trustees or receiver or receivers
appointed for such Reorganized Company or for its
property in connection with any such proceedings in
such manner that such obligations shall have the
same status as obligations 1ncur;;d by such
trustee or trustees or receiveb or.receivers,
' within 30 days after such appointmeiit, 1if any,
! or 60 days after such proceedings shall have
' been commenced, whichever shall be earlier; or

G. a plan of reorganization of the Railroad
is approved by the Court in the pending reorganiza-
tion proceedings and saild plan does not provide for
the assumption by the Reorganized Company of each
and every obligation of the Railroad under this Agree-
ment in form and substance satisfactory to the Owner; or
i H. an order shall be entered dismissing the pending
proceedings for the reorganization of the Railroad under
Section 77 of the Bankruptcy Act;
. then and at any time after the occurrence of such an event
of default and thereafter during the continuahce of such
event of default, the Owner may, without further demand,

by written notice to the Railroad, and upon compliance
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with any mandatory legal requirements then in force and
applicable to such action by the Owner, declare the entlre
indebtedness in respect of the aggregate unpaid deferred purchase
price of all the Locomotives dellvered and accepted here-
under immediately due and payable, together with interest
thereon at the applicable rates specified in Section 3C
hereof to the date of such declaration, and thereafter
interest shall accrue on sald aggregate unpaid deferred
purchase price and (to the extent that payment of such
interest on ovérdué interest is enforceable under appli-
cable law) on overdue instalments of inﬁerest at the rate

of 8.7705% per annum, and the Owner shall thereupon be en-
titled to recover judgment for the aggregate unpaid deferred
purchase price of all the Locomotives deliverecd and accepted
hereunder, with interest thereon as aforesaid, and to
collect such Judgment out of any property of the Railroad
wherever situated. The Owner may at its‘electibn~W§iVe
such event of default and its cénsequences and rescihd and
annul any such declaration by writfen notice to the
Railroad, and shall be obligated to do so if, before

sale, lease or completion of any other enforcement of.this
Agreement, all expenses of the Owner incident to such

event of default and to‘the enforcement by the Owner of

the provisions hereof, and all amounts which shall then

be due and payakbie by the Railroad hereunder, cther than

such part of said aggregate unpald deferred purchase
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price as shall have become due and payable only because

of a declaration under this Section as aforesaid, shall
have been paid by the Railroad, with interest at the rate
of 8.7705% to the extent legally enforceable, and all other
existing events of default in the observance or performance
of any covenant orvcohdition hereof shall hawve been
remedied or provision therefor satisfactory to the Owner
shall have been made., Notwithstanding the provisilons of
.this paragraph; it is expressly understood‘and'agreed by
the Railroad that time 1s of the essence of this Agreement
and that no such wailver, rescission or annulment shall ex-
tend to or affect any other or subsequent default or impair
any rights or remedies consequent thereon.

If an event of default shall ocecur and be con-
tinuing, the Owner (after makiné the declarasion provided
for in the preceding paragraph), during the continuance
of such default, may, subject to any mandatory require-
ments of law then in force applicable thereto, at ité
election, sell the Locomotives or any of them, free frem'
any and all claims of the Railroad (except as hereinafter

in this Section provided), or of‘any other person claiming

by, through or under the Railroad at law or in equity,
(including any claim in the proceeding currently
pending under Section 77 of the Bankruptcy Act in the

United States District Court for the Northern District
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of Ohio, Eastern Division, ehtitled "In the Matter of

Erie Lackawanna Railway Company, Debtor", No. B72-2838)

at public or private sale, for cash or on credit, and

with or without advertisement, all as the Owner may
detérmine. Any sale or sales hereunder may be held or
conducted at such place or placeS'and at such time of
times &as tﬁe Owner may fix, in cne lot and as an entirety
or in separate lots, and without the necesslty of retaking
possession of, or gathering at the place of sale, the
Locomotives to be sold, and in general in such mannér as
the Owner may determine in compliancé with any such
requirements of law;.proyided, however, that telegraphic
notice of each such sale shall be given to the Rallroad as
provided in any such requirements, but in any event at
least.3 days pridr thereto, and, if sﬁch sale 'shall be a
private sale permitted by such requirements, such notice
shall also specify the proposed sale price, The Railroad
will permit any prospective purchaser designated by the
Owner to inspect the Locomotives at such times and places

as the Owner may reasonably select. Each private

sale hereunder shall be subject to the right of the Rail-
road to purchase or provide a purchaser, within such 3
days, at the same or a better price and on not less
fevorable terms than those offered by the intending
purchaser. To the extent not prohibited by any such

) requirements of law, the Owher may itself bid for and

-40-




l become the purchaser of the Locomotives, or any of them,
; without accountability to'the Railroad (except as here-
inafter in this Section provided) and in payment of such
purchase price the Owner shall be entitled to the extent
1 not prohibited as aforesaid to be credited on account

E thercof with all emounts due hereunder to the Owner from
the Railroad. Pending'any such sale the Owner, with or

{ without retaking possession of the Locomotives, may, but
I | shall have no obligation to, lease frpm time to time any
or £11 of such Locomotives to such person or corporations
on such terms and for such perlods as it shell deem advis-
able; all subJect to and in complience with any mandator&
! requirements of law then in force and épplicable to ‘such
sale or lease, The proceeds of such sale or iease, less

the attorneys! fees and any other expenses incurred by

-

the Owner 1in taking possesslon of, removing, storing,
selling and leasing the Locomotives, shall be subtracted
from the amount due to the Owner under the provisions of

! this Agreement.

If an event of‘defauit shall occur and be con-
tinuing, the Owner (after making the declaration provided
for in the first paragraph of this Seétion), during the )
continuance of such default, may, to the extent not pro-

~ hibited by any mandatory requirement of law, upon such
further nétice, if any, as may be required for compliance
with any mendatory reqguirement of law applicable to the

action to be taken by the Cwner, take or cause to be
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teken by its agent or agents immedlate possession. of the
Locomotivcu, or eny of them, and may remove the same from
’the use and possession of the Rallroad or any company’
then in possession thereof. For such purpose the 0wner-
may enter upon all premises owned or leased by the Rail- .
road anﬁ its subsidiaries or such other company where any
‘or the Loconotives may be 16cated, and may use and employ
1h connection with such retaking and remdyal any supplies,
services and aids and all lines of railroad and'other
facilities of the Rallroad and 1ts subsidiaries, or of
such other company, with or without process of law. In
order to facilitate the Owner's.retaﬁing of possession
and removal of the Lbcomotives, the Railroad shall, upon
demand of the Cwner, at the Rallroad's expense, forthwith
and in the usual manner and at the usual speed céuse the
Locomotlves to be moved to_sﬁdh.place or places on the
line of railroad cf the Railrbad and its.subsidiaries.or
an affiliate or such other company as the Owner 'shall
designate and will there deliver or cause the same to

be delivered to the Owner, or, at the option of the
owner, will store the Locoﬁotives at such place or

places without charge for a period not to exceed six
months, and for such purpose the Raiiroad agrees to

furnish or cause to be furnished, without charge for
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rent or stofage, the necessary facilities at gny-point
or points selected by the OWner reasonabiy convenient
to the Railroad.  The assembling, delivering and storing
of the Locomotives as hereinbefore provided are of the
" essence of this_Agréement and, upon application to any
court having Jurisdiction 1In the premlses, the | |
Owner shall be entitled to a decree requiring the speéific
performance thereof. The Cwner may so retzke possessibn.
of and remove the Locomotives without any liability to
return to the Railroad any amount theretofofe paid and
free from any and all claims of the Rallroad (except as
hereinafter in this Section provided), or of any other
person claiming by, through or under it at law or in
equity. All of the rights of the Owner under this para-
graph may be exercised by it through an agent or agents,
The Rallroad expressly walves any and all claims against
the Owner and its agents for damages of whatsoever nature
in connection with any such retaking or removal of the
Locomotives., After the salé of any Lécomotive pursuant '
to thevpreceding paragraph of this Section, the purchaser
}of such Locomotive shall ha§e the same rights and immuni-
tles granted to the Cwner by this paragraph.in so far as

they relate to such Locomotive. No such sale, retaking
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or removai of the Locomotives shall affect any_righﬁ or
caose of action which the Owner may have, or releaso the
Railroad'from.any obligation or liability, gponoor under
this Agreement. |

| After taking possession of the Locomotivés,

or any of them, pursuant to the preceding paragraph of

this Section, the Owner may propose to refain such Loco-
motives in satisfaction of the obligations of the Rall-
road.under this Agreement. Written notice of such proposal
shall be sent to the Railroad, and if the Railroad does not
object in writing within 20 days from the receipt of such
notice, the Owner may retain such Locomotives in satisfac-

tion of the obligations of the Railroad under this Agree-~

ment .

All amounts realized by the Owner from the
enforcement of its rights undef.this Agreement shall‘be
applied by the Owner in the following order of priority:
(1j-to the payment of all expenses (including-counsel
'fees) incurred or advances made by the Owner in enforcing
" this Agreement, including the expenses of any salé; leas-~
ihg, reteking or removal of the-Locomotives,.or any
vthereof; (11) to the payment of the aggregate unpaid
eamount of the deferred purchase price of all the ILocomo-

tives delivered and accepted hereunder and all interest
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accrued on such deferred purchase price, &nd (iii)lto thé
paymenf of all othef'amounts payable by the Railroad to

the Owner hereunder. After all such payments,shall have
been made in full, title to any of the Locomotives then
remaining unsold-shall pass from the Owner to the Railroad,
free from any‘further liabilities or obligations to the
Owner. If, after appiying as aforesaid all such smounts

so realized by the Owner, there shall remain a surplus in
the possession of the Owner, the Owner will pay such surpius‘
to the Railroad, or if, after applying as aforesaid all such
amounts so realized by the Owner, there shall remain any

emount due hereunder to the Owner, the Railroad will pay

such amount to the Owner upon demand and if the Raiiroad'
fails to do so, the Owner may bring suit therefor and

shall be entitled to recover. a Judgment therefor against
the Railroad. L o |
» The Railroad shall pay all expenses (including

counsel fees) incurred by the Owner in enforcing its

‘rights and remedies under this Agreement and, 1f the.Owner

bfings,any sult to enforce any of said rights and remedies

and shall be entitled to Judgment, then in such suit the

Owner may to the extent permitted by law recover such

expenses and the amount théreof-shall be included in such

Judgment.,
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If the Railroad'shall refuse or fail tO'perform
any agreement hereunder on 1ts part to be performed, the
Owner may perform'thé same (and may enter upon the premises
owned or leased by the Railroad or any of its subsldiaries
for such purpose) and give to the Railroad notice in writing
of the expenses incurfed in connection therewith and the
Railroad agrees to renay prompfly after such notice all ex-
penses so incurred with interest thereon at the rate of
8.7705% per annum.

The remedies and powers in this Agreement speci-
fically provided in favor of the Owner shall not be deemed
exclusive, but shall be cumulative, and shall be in addition
to all other remedies and powers in its favor existing at
law or in equity, and each and every remedy and power may
be exercised from time to time and simultaneously and as
often and in such order as may be deemed expedient by the
Owner. No delay or omission of the Owner in the exercise
of any such remedy, no granting of an extension of time
for the making of any payment due hereunder or other
indulgence, and no exercise of any remedy o1 power, shall
impair any such remedy or the title of the Owner reserved
hereunder or shall constitute a waiver of any event of

default or an acquiescence therein.
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The accéptanceuby the Owner of any security or of
any payment on account of any part of the aggregate unpaid
final purchase price of the Locomotives or of interest

thereon maturing or accrulng after any default or of any

' payment'on account of any past default shall not be deemed

a walver of any right to take advantage of any other past
or any future default.

In the event of assignments of interest hereunder
to more than one Assignee, each such Assignee shall be en-
titled to exercise all rights of the Owner hereunder in
respect of the Locomotilves assigned to éuch Assigﬁee, irre-~
spective of any action or failure to act on the part of any
other Assignee. | . |

All rights, remedies and powers provided for in
this Section may be exercised dhly to the extent that the
exercise thereof does not violate ény applicable pro-
visions of law in the premises and all the provisions of

this Section are intended to be subject to all applicable

"mandatory provisions of law that may be controlling in

the premises and to be'limitéd to the extent necessary so
that they will not render this Agfeement invalid or unen-
forceable. Except as otherwise provided herein, the Raill-
road to the fullest extent permitted by law hereby waives

ell statutery or other legal requirements for any notice

-47~



or demand of any kind whatsoever in conneétion with any
sale, retaking of possession or removal of the Locomotives
and.all other requirehents as to the time,‘piace and terms
of sale thereof, and any other reQuiréments with respect

to the eﬁforcement of the Owner's rights hereunder, and

any and all rights of redemption. .

Section 15. Encumbrance or Assignment by the

Railroad. The Raillroad will keep the Locomotives free

from all claims, liens and encumbrances that might in ahy
way affect the Owner's title or be a cloud upon such

title; provided, howgver, that the Rallroad shall not be
required to keep the Locomotives free from any such claim,
lien or encumbrance the validity of which'the Railroad

shall at the time.be contesting in good faith by appropriate
legal proceedings (notice of which contest must be promptly
given by the Railroad to Fhe Owner), unless in the judgment

of the Owner its title or‘interest in any Locomotive may

be adversely affected thereby.
To the extent that it may effectively do so

under applicable provisions of law, the Rallroad agrees
that it will not sell, assign, transfer or otherwise
dispoce of 1{s rights under fthis Agreément except to
zn Affilizte (and then only subject to this Agreement

ané without releasing the Rallroad from its obligations

hereunder) or, except as provided in Section 16 hereof,
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transfer the right to possession of any Locomotive with-
out first obtaining the writtén consent of the Owner. An
assignment or transfer to a réilroad company or other pur-~
chaser which shail acquire all or substantially all the
1ines of railroad of the Railroad and which, by execution
of an appropriate instrument satisfactory to the Ovmer,
shall expressly assume and agree to perform each and all of the
obligations and covenants of the Raillroad hereunder, shall
not be deemed a breach of this Section. An assignment or
transfer, pursuant to a court order, to a receiver or trus-
tee or other court officer appointed in any judicial proceed-
ings under circumstances which do not constitute an event of
default under Section 14D hereof shall also not be deemed.

a breach of this Section.

To the extent that it may effectively do so under
applicable provisions of :law, the Railroad agrees that it
will not, without the written consent of the Owner, pért
with the possession or control of, or suffer or allow to
pass out of its possession or control, zny of the Loco-
motives, except to the extent that normal cperating prac-
tice in connectlon with the use of any Loccmotive on any
of thé lines of railroad specified in Section 16 hereof
may require the relinguishment of possession or control
of such Locomotive to any corporation owning or oper-

ating such lines of railroad.
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Section 16. Possession and Use of Locomotives.

So long as no event of default under this Agreement shali
have occurred and be continuing, the Railroad shali be
entitled to the pbssession of the Locomotives and shall
have the full right to use the Locomotives upon the lines
of railroad owned, leaéed or operated by the Railroad
(either alone or jointly with another) or by any corpora-
tion a majority of whose voting stock (i.e., stock having
ordinary voting power for the election of a majority of
its Board of Directors) is owned directly or indirectly
by the Railrocad or over which the Railroad or any such cor-
poration has trackage rights or upon lines of other rail-
roads in normal interchange of equipment for a period in
any one case not to exceed one week but subject at all
times to all the terms and conditions of this Agreement.

Nothing herein shall be deemed to limit the
right of the Railroad to assign and transfer the Railroad's
interest hereunder in the Locomotives and the possession
thereof to a Reorganized Company, provided that all the
obligations then existing or to accrue of the Railroad un-
der this Agreement shall be expressly assumed in writing as
a general obligation by such Reorganized Company.

After any assignment and transfer of the Rail-
road's interest hereunder in the Locomotives and the pos-

session thereof as above permitted nothing herein shall be
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deemed to limit the right of the Reorganized Cdmpany, as
successor to the Railroad at any time further to assign

and transfer its interest hereunder in the Locomotives

and the possession thereof to any successor corporation

which shall have expresély assumed in writing all of the
obligations hereunder of the Railroad and into or

with which the Reorganized Company shall have merged

or consolidated or which shall have acquired all or
substantially all of the property of the Reorganized
Company; nor shall anything herein be deemed to limit

successive such assignments and transfers.

The term "Railroad" whenever used in this
Agreement means THOMAS F. PATTON and RALPH S. TYLER, JR.,
Trustees of the property of Erie Lackawanna Railway
Company, Debtor, as well as any successor or additional
trustees of such property, before any assignment and
transfer of the Rallroad's interest hereunder in the
Locomotives and the possession thereof to a Reorganized
Company as hereinbefore provided, and thereafter shall
mean any Reorganized Company.

The liabilities and obligations of said Trus-

tees, THOMAS F. PATTON and RALPH S. TYLER, JR.,




as well as of any such successor or additional trustees,
under and in respect of this Agreement, are thé liabili-
ties of such trustees, or any or all of them, solely

as trustees of the property of Erie Lackawanna Railway
Company, and not individually. Said Trustees and any
successor or additional trustees shall not be relieved
of their liabilities or obligations under or in respect
of this Agreement, except upon any‘assignment and trans-
fer of the Railroad's interest hereunder in the Loco-
motives and the possession thereof to a Reorganized Com-
pany .as hereinbefore provided in this Section.

Section 17. Warranties. The Maznufacturer

warrants that the Locomotives to be constructed and sold .

by it will be built in accordance with the Specifications

and, when delivered to the Railroad, will be free from de-"
" fects in material (except as to specialties incorporated‘
therein whiéh vere specifiéd by the Rallroad and not manu-
factured by the Manufacturer) and workmanshlp under normal
uce and'service; the Maznufacturer's obllgation under this
Sectioh being limited to making good at its plant any part.
or parts of any Locomotive constructed and sold by it

vhich shall, within two years after the delivery of such

-52-



'Locomotive to the Railroad or before such Locomotive has
been 250, OOO miles in scheduled service, whichever shall

first occur, be returned to the Manufacturer with trans-

portation charges prcpaid and which the Manufacturer's

examination shall disclose to its satisrdction to have
been thus defective. This warranty shall not apply to

any Locomotive components which shall have been repaired

or altered unless repaired-or altered by the Manufacturer'

or its authorized service representatives, if, in its .
judgment, such repair or elterations afrected the'stability |
of the Locomotives or‘if the Locomotives have been sub-
ject to misuse, negligence.or accident. Suhject to
Section 1, the Manufacturer reserves the right to make

changes in design or add‘éhy improvenents on any Locomo-

tive at any time without incurring any obligation to in-

stal the same on Locomotives'previously purchased.

}The foregoing warranties are expressly ih lieu’

of all other warrantles expressed or implied, including

any impllec. warranty of merchantability or fitness for a

" particular rurpose, and of 211 other obligations or

1igbllitics en the part of the lia ruP cturer, rxccpt for

1ts cblirations under Section 1 and Section 7 hereof,

and _the Manufacturer neither assumes nor authorizes any

person to assume for it any ofher 1izbllify in connection
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- with the constructicn and delivery of Locomotives except

as aforesaid.

The Manufacturer's obligations'uhder thﬁs
Section shall not be affected by any inspection, the exe-
cution or deli#ery of any Certificates ofAAcceptance in
reépectvof the Locomotives,'or the_executioﬁ or delivery |
of any‘other certificate contemplated by this Agreement.
|  Section 18. Filing. The Railroad shall, at .

its own cost and expense,

A. prior to delivery of the first Loco-
motive, cause this Agreement, all agreements
supplemental herceto or amendatory hereof and
the first assignment and the first reassign-
ment of any of the Manufacturer's rights here-
under to be duly filed (1) with the Interstate
Commerce Commission and (2) wherever else re-

quired in the United States or Canada for the proper °
protection of the Owner's title to the Locomotives and
of its rights hereunder;

B. from time to time do and perform
all other acts and execute, acknowledge
and deliver and file and record wherever
required any and all further instruments
required by law or reasonably requested
by the Owner for the purpose of proper pro-
tection, to the satisfaction of counsel
for the Owner, of its title and rights or
for the purpose of carrying out the inten-
tion of this Agreement.

C. duly refile in each such Jurisdiction each
of the instruments referred to 1n the preceding Sub-
sections A and B whenever required {for such pro-
tection ol the Owner's title and rignts;

D. to the extent legelly permissidble, pay -all
taxes in ccennection with each such filirg and re-
filing; and , .
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b E. promptly furnish to the Owner a certiricate
s or other evidence (accompanied by photostats of each)

; of each such filing, refiling and payment of filing

; : fees and taxes, and an opinion or opinions of counsel

| . for the Railroad with respect thereto, satisfactory

o to the Owmer.

As used in this Agreement the term "filing" shall
also include reglstering, reCOrding and docketing, and the
term "reriling" shall also include re-registering, re-récorda
ing and re-~docketing. |

; Section 19. Financial Statements. The Railroad

will maintain a standard system of accounting established

and administered in accordance with the unifcrm system
of accounts for rallrocad companies prescribed by the

Interstate Commerce Commission and will deliver to the
Owner, and to such other parties as the Owner may reasonably

request in writing, in duplicate, until all of its obliga-~
tions hereunder in respect of the Locomotives shall have

been fulfilled, within 90 days after the end of each fiscal

year ending after the date hereof, an audited balance

i sheet of the Railroad (or of any Reorganized Company)

as at the end of such year and an audited statement of

1 income of the Railroad (or of any Reorganized Company) for
1 | the year then ended. |
é Section 20. Notices. Any notice to or demand

uponn the Railroad by the Owner pursuant hereto shall be

i deemed to have been gilven or made when deposited in the

Unlted States mails, first-class postage prepald, addressed
to Midland Building, Cleveland, Ohio 44115
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or at such other address as the Railroad shall here-~
after specify in writing to the Owner. |
Any notice to or demand upon the Manufacturer by
the Railroad pursuant hereto shall be deemed to have been
given or made when deposited 1n the United States mails,
first-class postage prepald, addressed to the Manufacuturer
at La Grange, Illinois 60525, or at such other address
as the Manufacturer shall hereafter speclify in writing
to the Raillroad.
Any notice to or demand upén any Assignee by the
Railroad pursuant hereto shall be deemed to have been

given or made when deposited in the United States mails,

first-class postage prepaid, addressed to such Assignee
at the address of such Assignee specified in the assignment
relating to 1t or at such other address as such Assignee
shall thereafter specify in writing to the Railroad.

An arfidavit with respect to such mailing of any
such notice or demand by the person malling the same,shali”

be deemed to be and shall be conclusive evidence of the

‘giving and receipt of such notice or the making of such

demand.
Section 21, Payment of Expenses. The Railroad

agrees to pay all costs, charges and expenses incident to

the preparation and execution of this Agreement and any
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amendments, consents or walvers hereto, any contract

for the sale by the Manufacturer of any of its rights
hereunder, the flrst assignment end first reassignhment of

any of the Manufacturer?'s righfs hereunder, and all other
instruments executed_fof.the purpose of supplementing or
amending this Agreemenf or any such assignment or to com-
ply with any of the terms hereof, including fhe counsel
»fees and expenses of the AsSignee under any such assign-
ment, in connection with the execution of thils Agreement,
any such contrazct, and such assignments and the making
of the pazyments reﬁuired by this Agreement, tut excluding

counsel fees of the Manufacturer. }
Section 22. Severability of Clauses. Any pro-

visions of this Agrecment prohibited by any applicable .
law of any Jurisdictiod,,or which by any applicable law
of any Jurisdiction wou1d convert this Agreement into an

| instrument other than an agreement of conditional-sale,
shall as to such jurisdiction be'ineffective, without
modifying as to such jurisdiction the remaining provisions
of this Agreement. Vhere, however, the conflicting pro-
visions of any such applicable law may be walved, they are
hereby walved by the Railroad to the full extent permitted
by law. |
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Section 23. Modification of Agreement. This

Agreement, together wlith the Specificaﬁions, constitutes
the entire agreement between the Railroad and the
Manufacturer with respect to the construction, delivery
and sale of the Locomotives. There are no understandings,
agreements, representations or warranties, expressed

or implied, not specified or referred to herein. No
variation or modification of this Agreement and no

waiver of any of its provisions or conditions shall be
valid unless in writing and signed by duly authorized
officers of the Railroad and the Manufacturer and, in

the event of an assignment, the Assignee, except as other-
wise provided in Section 1 hereof with respect to changes

in the Specifications.

Section 24. 'Law Governing. The terms of this

Agreement and all rights and obligations hc*eunder shall
be governed by the lawsvof the State of New York; but the

Owner shall be entitled to such additional_rights afieing _
.out of the filing,”registering;_reeording and/or dockeﬁing
hereof or of any assignment hereof as shall be conferred |
by the laws of any jurisdiction in which this Agreement or

any assignment hereof shall be filed, regisftered, recorded

-or docketed, 1nc1uding all rights conferred by Section 20c

of the Interstate Commerce Act
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Section 25. Successors. This Agreement shall

inure to the benefit of, and,femain binding upon, the suc-

cessors and assigns'of the parties hereto, respectiveiy.

Section 26. Sectlon Headings. The section

headings herein are for convenicence only and shall not

~affect the interpretation hercof.

Section 27. Execution. in Counterparts. This

Agrcement and any agreement supplemental hereto or -amenda-

}tory hereof, may be executed in several counterparts, each

of which so executed ohall be deemed to be an original, and

‘such counterparts together. shall constitute but one and

the same instruuent. Although thi, Agrecmﬁnt 1s dated
for convenience as of November 21, 1972, the actual date
or dates of the execution hereof by the parties hereto is

or are, respectively, the date or dates stated in the

acknowledgments annexed hereto.

IN WITNESS WHEREOF, the parties hereto have

caused this Agreement to be duly executed as of the day




and year above written.

Attest :

b

[/Assistant”Secretary

GENERAL MOTORS CORPORATION
(ELECTRO-MOTIVE DIVISION) #

Vice Pre51dent I,

THOMAS F. PATTON and

RALPH S. TYLER; JR..s
Trustees of the Property of

Erie Lackawanna Rai y Company,
Debtor

S NG(]

’7’;1%1
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-[Notarial Seall]

STATE OF ILLINOIS )
COUNTY OF COOK )

On this 519/77f day of)%h¢%%%é%;, 1972 beforé

me persoénally appeared BJLBBOWNEHW 5 to me personally

‘known, who being by me duly sworn, says that he 1s a Vice

President of GENERAL MCTORS CORPORATION (ELECTRO-MOTIVE
DIVISION),»a'corpqration'named in thé foregoing instrument,
that the seal affixed tolﬁhe foregoing instrument, is the
corporate seal of said'corporatiOn,_ﬁhat sald instrument
was'signed and sealed on.behalf of said corporation by
authority of 1its Boafd of Diréctors; and he acknowledged
tha@ the execution of the foregoing 1ﬁstrumént was'the
free act and deed of said corporation. |

IN WITNESS WHEREOF, I have hereunto set my

hand and affixed my official seal on the day and date

in my certificate above written.

 Dzcoa, .77@&»%

U My Commission prirds JLy 11,19
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STATE OF OHIO )
: SS. .

' COUNTY OF CUYAHOGA )

On this ?47ﬁcday of Hervertae 1972

before me personally appeared  RALPHS. TYLER JR. s
to me personally known, who béing by me duly sworn,
says that he is a Trustee of the property of Lebtor, that
the foregoing instrument was signed by him on behalf
of and by authority of the Trusteesbof Erie Lackawanna
Railway Company, Debtor, and he acknowledged that the
execution of the foregoing instrument was the free act
and deed of s&aid Trustees.

IN WITNESS WHEREOF, I have hereunto set my
hand and affixed my official seal on the day and date

in my certificate above written.

Ao/ 4,

[Notarial Seal] Notar Publl

HARRY P, GIZLER
NOTARY PUBLIC
My Commission Expires July 24, 1974
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ANNEX 1 .

CERTIFICATE OF ACCEPTANCE 

The undersigned, being the duly authorized
representaﬁive of the Trustees of the property of Erile
Lackawanna‘Railway Company, Debtor (hereinafier called
the "Railroad"), hereby certifies that the Locomotives
(as defined in the Conditional Sale Agreement dated as
of November 21, 1972, between General Motors Corporation
(Electrq—Motive Division) and the Railroad), bearing serial
numbers Qf General Motors Corporation (Electro-Motive
Division) and road numbers of the Railroad, respectively,
as follows:

Sefial Numbers | Road Numbers

have been delivered in good order by said General Motors

VCorporation (Electro-Motive Divisioh) to the Railroad at

» and inspected and

accepted by the undersigned on s

1972, on behalf of the Railroad, in accordance with

the requirements and provisions of said Agreement.
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The undersigned further certifies that a
legend, bearing the following words, 1n letters not
less than one inch in height: "Morgan Guaranty Trust
Company of New York, Assignee, Owner", was plainly,
permanently and conspicuously placed upon ezch side
of each of said Locomotives at thevtime of 1ts delilvery

and acceptance under saild Agreement.

- Dated: , 1972.

Duly Authorized Representative of the
Trustees of the property of Erie Lackawanna

Railway Company, Debtor
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ANNEX 2
DESIGNATION OF AUTHORIZED REPRESENTATIVES

The Trustees 6f-thé property of Erie Lackawanna
Railway Company, Debtor (hereinafter called the "Railroad"),
HEREBY CERTIFY, pursuant to Section 4 of the Conditional
Sale Agreement dated as of November 21, 1972 (hereinafter
called the "Agreement"), between the Railroad and
General Motors Corporétion (Electro-Motive Division),
a Delaware corporation (héfeinafter called the "Manu-
facturer"), that the.following némed ngsons are the
represénfatives of the'Railroad duly‘authorized‘to
execute, on its behalf, the Cértificates-of'Acceptancé
referred to in Section 4 of the.Agreementj that the
Manufacturer and the Assignee (&sing said term herein
as it is defined in the Agreement) are entitled, until
further notice, to rely_upoh each_such Cerﬁificate 6f

Acceptance 51gned’by any such representative with re-

- spect to the correctness of the statements cohtained

therein; and that the signatures set forth below oppo-
site the names of such representatives are their genuine

signatures:
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Name

THOMAS F. PATTON and
RALPH F. TYLER, JR.,
Trustees of the property of
‘Erie Lackawanna Railway Company,
Debtor
By

Dated: , 1972.
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