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Enclosed for recordation under the nrovisions of

49 U.S.C. §11303 and the regqulations thereunder are Cy/
the original and two counterparts or conies of: igg}}g/.
£5

, i RE
1. Eguipment Lease dated as of Julv 1, 1981 FOIDMIN Ko,

(Lease) . JUL 31 198]

? 20 pM
2. Car Suoply Acreement dated March 4, 1980 .
i (Sublease) . . INTERSTATE COMMERCE Commission

3. Amendment No. 1 to Car Sunnlv Adreement
/,Q) dated as-of June 10, 1981.

Agreement of Assignment and Assumntion dated
//(~ as of July.8, 1981 (Agreement).

A general description of the railroad eqﬁipment
covered by the enclosed documents is as follows:

. : £l
One hundred (100) 100-ton 4ﬁ50 cubic foot cov--TT

ered hopper cars bearing identifying numbers :
CCLX 61001 throuah CCLX 61100, both inclusive. =

Twentyv-four (24) tank cars, 23,500 gallon nom- >
inal capacity, 100-ton roller bearing trucks, =
bearing identifving numbers RUSX 2601 through =

RUSX 2609 and RUSX 2611 throuch RUSX 2625,
both inclusive.

\g, R Tt 2l £
TEIAEREL:!

Ninety (90) 100-ton 4750 cubic foot covered
hooner cars bearing identifving marks TC 704



Ms. Agatha L. Mergenovich
Secretary

Interstate Commerce Commission
July 31, 1981
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through TC 793, both inclusive.

The names and addresses of the parties to the docu-
ments are as follows: : - g

Lease

Lessor: Wells Fargo Capital Leasing Corporation
425 California Street
San Francisco, California 94104

Lessee: United States Rail Services, Inc.
633 Battery Street
San Francisco, California 94111

‘Sublease as amended* .

Supplier: United States Lease Financipg, Inc.
(Sublessor) 633 Battery Street
San Francisco, California 94111

User: Corn Products, a Unit of
(Sublessee) CPC International Inc.
International Plaza
Englewood Cliffs, New Jersey 07632

Agreement * .

Assignor: United States Lease Financing, Inc.
(Address above)

Assignee: United States Rail Services, Inc.
(Address above) '

User: Corn Products, a Unit of
CPC International Inc.
(Address above)

The undersigned is authorized agent for the Lessee
for the purpose of submitting the enclosed documents for
recordation.

Please return the documents not needed for recorda-
tion purposes to the undersigned or to the bearer hereof.

* Covers one hundred (100)_co§ered hopper cars, CCLX
61001 - CCLX 61100 only '



Ms. Agatha L. Mergenovich
Secretary

Interstate Commerce Commission
July 31, 1981
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Also attached is a remittance in the amount of
$120.00 covering the required recordation fees.

Very truly yours,

ALVORD AND ALVORD

By: C::;fzbhl‘"jr:’é:%Z%kudégﬁ

Charles T. Kappler

CTK/lac
Enclosures
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EQUIPMENT LEASE

Dated as of July 1, 1981
Between-

'WELLS FARGO CAPITAL LEASING CORPORATION,
: " as Lessor

and

UNITED STATES RAIL SERVICES, INC.,
as Lessee

USRS Lease No. 6

4,
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EQUIPMENT LEASE

THIS EQUIPMENT LEASE, dated as of July 1, 1981 (the

Lease), is between WELLS FARGO CAPITAL LEASING CORPORATION (the

Lessor) and UNITED STATES RAIL SERVICES, INC. (the Lessee).

WITNESSETH :

SECTION 1. befinitions, Construction of References

In this Lease, unless the context otherwise requires:
'(a) All references in this .instrument to designated

Sections and other subdivisions are to designated Sections and

their subdivisions of this Lease, and the words "herein", "here-

of" and "hereunder" and cher words of similar importlrefer to
this Lease as a whole and not to any particular Section or other
subdivision;

(b) The terms defined in this Section i.or elsewhere in

thisALeése shall have the meanings assigned to them in this Sec-

‘tion 1 or elsewhere and inélude.the plural as well as the

singular;

(c)  ExCe§t as otherwise indicated, all the agreementé
or-instrhments‘hereinaftef defined shall mean such agreements or
instruments as the saﬁe may from ﬁime to time be supplemented or’
aﬁended or the terms‘théfeof waived or modified to the extent
pe;mitted»by, and in_aécordancé.withy»thé tefms thereof;

~ (d) The following'terﬁs shall have the following

meanings for all purposes bf this Lease;



(1) Appraisal shali mean-a,deterﬁinatiop of the amount
in qdestidn in accordance with the provisions hereof by a
qualified independent appraiser selected by mutual agreement
of the Lessor and the Lessee or failing such agreement, by a
-panel of three quallfled 1ndependent appraisers, one of whom
shall be selected by the Lessor, the second by the Lessee and
the third by the‘first.twoiselected. If no appraiser can be
'agreed upon by the firstatwo appraisers, -such appraiser shall
-be selected in accordance with the rules for commercial arbi-
tration of the American Arbitratien Association. The ap-
praisers shall be instructed to ﬁake such_determination
within a period of 20 days tollowing appointment, and shall
promptly communicate their determinations in wfiting to the
Lessor-and the Lessee. The determination so made by the sole
appraiser or by a majority of the appraisers, as the case may
be, shall be final and bihding on both-the Lessor and the
Lessee. If each appraiser makes a different determination,
the_determination that differe.most from the other two shall
be excluded, the remaining two appraisals shall be averaged,
and_such average shall be final and bindiné on both the
Leesof and the Lessee.- The fees and expenses of such ap-

praisal shall be paid by the Lessee; provided, however, that

if a panel of appraisers makes such dete:mination, such fees

and expenses shall be borne equally by the Lessor and the

. Lessee.



(2) Basic Rent, Basic Rent Dates, Rent, and Supple-

mental Rent, shall have the meanings set forth in Section 3

hereof.

(3) Casualty Value shall have the meaning with respect

to each Item of Equipment as set forth in Exhibit A.

~(4) Closing Date shall mean July 31, 1981.

' (5) Expiration Date shall mean the eighteenth

anniversary of the Closing Date.

(6) Termination Value shall have the meaning with

respect to each Item of Equipment as set forth in Exhibit B.

(7) Business Day, Code, CPC Sublease, Guarantor,

Lender, Notes, Owner's Cost, Purchase Contracts, Purchase

Documents and Security Agreement, shall have the‘meanings set

_forth in the Participation Agreement.

(8) Equigment, Type A, Type B and Type C Equipment,

Item of Equipment and. Item of Type A, Type B and Type C

Equipment shall have the meanings set forth in Section 2

hereof.

(9) Fair Markethental Value and Fair Market Value of
an Item of Equipment, fespectively, shall be determined on
the basis of, and shall mean the amount of rental for the
‘term of lease in question and in the case of determininé the
Fair Market Value, the purchase price, which’would.be.ebtain-
able in anxarm's—Leﬁgth transaction between an informed and
~willing usereor.lessee or purchaser (other than a used equip-
ment dealer) and an informed and willing lessor ot seller

neither of whom are under any compulsion to lease, or sell,



and in such determination costs of removal from the location
- of cﬁrrent use shall not be é déduction'from such amount and
all alterﬁativé.uses in the hands of such user, lessee or
purcﬁaser including,lwiﬁhout limitation, the further leasing
-of such Item of Equipment, shall be taken into account in |
making such determination. lIf the Lessor and the Lessee are
unable to agree upon a detefminationvof Fair Market Rental
Value ox Eair Market Value with respect to a particular Item
‘of Equipment, such Fair Market Rental Value or Fair Market
Value shéll be determined in accordance with the procedure
for Appraisal. | i

(10) Overdue Rate shall mean 16% per annum, simple

interest.

(11) Participation Agreement shall mean the Participa-

tion Agreement, dated as of the date hereof, among the

Lessee, 'the Lessor, the Guarantor and the Lender.

SECTION 2. Lease of Equipment

Effective on and as of the Closing Date, the Lessor

hereby -leases to the Lessee, and the Lessee hereby leases from

the Lessor, upon the terms and conditions hereinafter set forth

the following described items of railroad rolling stock (indi-

vidually, an Item of Equipment and collectively, the Equipment):

Type A Equipment. One Hundred (100), 100-ton, 4750

cubic foot covered hopper cars, Thrall Job No. 790-F with

design changes to conform to Specification HC-100-47-224,
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manufactured.by'Thrall Car Manufacturing Company to be
delivered from storage facilities 'at Quick Car in Grand
Island, Nebraska and bearing reportinvg marks and nos. CCLX

61001 to.CCLX 61100, both inclusive (collectively, the Type A

Equipment and individually, an Item of Type A Equipment);

Type B Equipment.‘ Ninety (90), 100-ton, 4750 cubic foot
covered hoppéer cars, Thrall Jbb No. 790-D, manufacfured by
Thrall Car Maﬁufacturing Compény to be delivered from storage
facilities on the EJ&E Railroad in Griffith, Indiana and
bearing reporting.marks and nos.'TC 704 to TC 793, both

inclusive (collectively, the Typé B Equipment and

individually, an Item 6f Type B Equipment); and

Type C Equipment. . Twenty-four (24), 23,500 galion

nominal capacity tank cars, DOT111A100W3, exﬁerior coiled and
inéulated with 100-ton rollér bearing trucks, manufactured
Richmond Tank Car Coméany to be delivered at storage facil-
ities of Richmond Tank Car Company outside of_Houstqn, Texas
and bearing reporﬁing marks and nos. RUSX 2601 to RUSX 2609,

both inclusive-and RUSX 2611 to RUSX 2625, both inclusive

(collectively, the Type C Equipment and individually, an Item

of Type C Equipment).

The Lessee hereby unconditionally accepts the Equipment
for lease under this Lease and in so doing, represents, warrants

and agrees on and as of the Closing Date that each Item has been
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found to be in good order and condition and meets the specifica-

tions in the Purchase Contracts therefor.

SECTION 3. Term and Rent

(é) Eggg, The term of this Lease as to each Item of
Equipment shall.begin on the Closing‘Daté, and shéllwend on the
Expiration Date, unless thié Lease shall ha§e~been earlier
terminated, or the term of this Léase with respect to~sucthtem
of Equipment shall have been extended, by the terms hereof.

(b) Basic Rent. The Lessee shall pay to the Léssor as .

Basic Rent for each Item of'Equipment}subject to this Lease, (i)

twenty-three (23) consecutive semi-annual installments, each of
which shall be inpan amount eqﬁal to 5.6229% of the Owner's Cost
thereéf followed by,'(ii) one (1) installment in an amount equal
to 41.4908% of the Owner's Cost thereof followed by, (iii) twelve
(12) consecutive semi—anﬁual'installments; each in an amount
equal to 2.26294% of the Owner's Cost thereof. The Basic Rent
payable under this Léase and fhe Casualty and Terﬁination Valueé
are subject to adjustment pursuant to Section 12 of the Partiéi-
pation Agfeement, Subsection (f) of this Section and Section 15

provided, however, that in no event shall Basic Rent be less than

‘the principal and interest due on the Notes on each Basic Rent
Date (as defined in Subsection'(c) of this Section) and in no

event shall the Casualty or Termination Values be less than the
" amount required to pay the principal of and accrued andvﬁnpaid
interest, and all other amounts due and payablé‘on the Notes by

reason of an Event of Loss or an early termination of this Lease.



(c) Payment Dates. The installments of Basic Rent for

each Item of Equlpment shall be due and payable on the 31st day

of each January and July during the term hereof commencing

January 31, 1982 and with a final payment due on July 31, 1999

(Basic Rent Dates). If any of the Basic Rent Dates is not a

Business Day, the rent payment otherwise payable on such date

shall be payable on the next succeeding Business Day.

the

and,

(d) Other Payments. The Lessee shall pay to the Lessor

follow1ng amounts (herein referred to as Supplemental Rent

together with all Basic Rent, as Rent):

(1) on demand, any amount payable hereunder (other than
Basic Rent Termlnatlon Value and Casualty Value) whlch the
Lessee assumes the obllgat;on to pay, or agrees to pay, under
this Lease to the Lessor or others;

(2) on the dates provided herein, any amount payable.
hereunder as Termination Value and Casualty Value;

(3) to the extent permitted by applicable law, interest
(computed on the basis of a 360-day year of.twelve 30-day
months) at the Overdue Rate on any payment of Basic Rent,
Termination Value or Casualty Value, not paid‘when due for
any period after which the same shall be overdue and on any
payment ofISupplemental Rent (exeluding Termination Value and
Casualty Value) not paid when'demanded hereunder for the

period from the date of such demand until the date on which

. the same shall be paid;

(4) all . amounts as and when due under the Participation

Agreement.



(e) Manher of Payment. All payments of Rent hereunder

shall be made so that the Lessof or any assignee of the Lessor(
shell'have immediately available funds on the date payable here-
under} and shall be paid to the Lessor a£ its address set forth
herein or at such other address as the Lessor. may direct by
‘nOtlce in wrltlng to the uessee.-

(f) Adijustment of Rent. The Basic Rent payable under

this Lease and the Casualty and Termination Values shall be
adjusted as follows:

(i) In the event the expenses paid by the Lessor pur-
suant to Section 13(b) of the Partlrlpatlon Agreement shall
exceed $40,000, the Basic Rent payable under this Lease and
the Casualty and'Termination Values shall be adjusted so as
to maintain the Lessor's net return af the same level (giving
effect to an increase of such net return, iﬁ any, pursuant to
Subsection 3(f) (ii) of this Section), which the Lessor woula
have received if Such.expenses were $40,000. The Lessor's
net return means both the Lessor's book earnings and its
nominal before-tax rate of return determined, (A) using
various assumptions with respect to such matters as the Tax
Assumptions, income tax rates, debt rates, sinking fund
rates, depreciation, investment tax credits,'expense amounts
and amortization, residual values and delivery dates, as were.
utlllzed by the Lessor in originally evaluating thlS transac-

. tion as changed or re -evaluated in connectlon w1th any ad-
3ustments»made pursuant to said Subsectlon.3(f)(11) including

the assumption the Lessor would pay $40,000 pursuant to-
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Section 13(b) of the Pafticipation Agreement and the tax
treatment thereof and (B) taking into consideration the
effect oflany,payments made by the Lessee pursuant to Section
15 of the Lease aﬁd by the Lessor of expenses in excess of
$40,000 pursuant to Section 13(b) of tﬁe Participation.

- Agreement, as-the.only changed éircumstances.

(ii)‘ In the évent of one or more Changes in Tax Law (as
defined belbW) that becomé effective on or before December
31, 1981, the effect oﬁiwhich; takén tcgethef, would be to
decrease the book earnings‘or nominal beféfe-tax rate of
return originally anticipatea byJéhe Lessor to be realized by
it from'this lease transaction, the Lessor may notify the
Lessee.thereof and pr6vide the Lessee with a schedule of
'Bésic Rént péyments and Casualty and Termination Values to
apply to all future payments} all‘revised in a manner that .
will presefve such originally anticipated book earnings and
nominal before-tax rate of returns. In the event of one or
more Changes in Tax.Law that become effective on or before
December 31, 1981, the effect of which, taken together, would
be‘to increase sﬁch'originally anticipated book earnings or
nominal before-tax rate of return, or both the Lessof sﬁall
notify the'Leséee thereof and provide the Lessee with a
‘schedule of Basichent payménfs and Casualty and Termination
Values to apply to all futufe payments, all revised in a
. manner that will,.subject to the proviso in Section 3(b) of
this LéaSé; provide the Lessor with a Return (as.defined

beiow) that shall be equal to the average of (x) the Return
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originally anticipatedbby~the_Lessor to be realized by it

from this lease transaction and (y) the Return that the

Lessof then anticipates realizing from this lease transac-

tion. Return means nominal before-tax rate of return and

book earnings. |

If the Lessee shall question the reasonableness of the

revised amounts appéaring on such schedule, and if the Lessor and
the Lessee are thereafter unable to' agree on the revised amounts,
the matter shall be referred by the Léssor to independent accouﬁ—
tants selected by the Lessor and approved by the Lessee (which
approval shall not‘be unreasonably wiﬁhheld) who shall determine
the revised amounts in accordance with this Section and such
determination shall be final and binding on both the Lessor and
the Lessee. The revised Basic Rent paymenté and Casdalty énd
Termination‘Values-901agreed or‘determined shall be substituﬁed :
for the corresponding amoﬁnts set for in this Lease and such
substituted amounts shall thereafter be applicable to all Items

of Equipment.

Change in Tax Law means any of the following events:

(1) An amendment of the Code, (2) the issuahce by tﬁe Interhal
Revenue Service of a final regulation or a proposed regulation
tha£ is generally being\complied with by equipmént lessors, oOr
(3) a final decision of a court affectihg federél tax laws. If‘a
proposed regulation is not ultimately issued as a final regula-
tion in substantially the same form and subject to the proviso
contained in ééction 3(b) of this'Leaée, appropriate adjustments

will be made in the Basic Rent payments and Casualty and Termina-

_lOA_
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tion Values. A final decision of a court shall not be deemed to
have.occurred on orAbefore December 31, 1981 unless such decision
was issued by'the court on or'before that‘date and subsequently
afflrmed on any appeal. The Lessor's book earnings and nominal
before -tax rate of return shall be determlned us1ng various as-
sumptions with respect to such matters as the Tax Assumptions,
income tax rates, debt rates,:sinking,fupdvrates, depreciation,
investmént tax credits, expense amounts and amortization, re-
sidual values and delivery dates, as were utilized by the Lessor
~in orlglnally evaluatlng this transactlon and taking into con-
51derat10n the effect of any payments made by the Lessee pursuant
to Sectlon 15 of the Lease, any moneys received by or additional
investment thé Lessor may have'made in this transaction in con-
nection with the Changé in Tax Law,.and.the Change in Tax Law, as
thé only changed ;ircumstances.

In connection with the Change in Tax Law the Lesso;'
agrees that for purposes of these adjusthents the Lessor will
make the most advantageous eleétions that aré'aVailable to it
under the Code as amended by the Change in Tax Law provided that
any such election would be aéplicable only to this transaction
and not to any other'transactibn of Lessorﬁor the affiliated
group of which it is a,member; In order to maximize the benefits
to the Leésor and the Lesseeée that the parties contemplate will Ee'
shared following a favorable Change in Tax Law and cause the
Lessee's share of such benefits.to_be feflected in lower Basic
Rent, Casualty and Termination Values, the parties contemplate

that the Lessee will request the'LeSsor to prepay the Notes to

- 11 -



the extent ofzbetween three and four percent (3—4%) of the
QOwner's Cost. :The Lessor'agrees'to_consider such a request iﬁ
good faith and it is the #esSor;s intention on the date hereof to
~acceed to such request. The Lessor may, however, for good reason
refuse such request but shall 'in such case agree to share the
benefits to be deri&ed f:om the favoreble'éharge in Tax Law by
other approp;iate means, which may’inciude an adjustmeht to Basic
Rent at the time of any :efinancing putsuant to Sectioﬁ 12 of the
‘Participation Agreement; Any such other or later adjdstment
'shaliftake'ihto account the fact of_#he Lessor's retention .for
the period prior to such adeStmeﬁt of a portion of such tax
benefits which would otherwise.have been shared with the Lessee.
In no event shall any adjustment under this paragraph require the
Lessor to increese its:iﬁvestment by more.than 10% of the Owner's
Cost or be made to the extent that in tﬁe Lessor's bpinion, sﬁch
-adjustment will jeopardize the. tax cohsequences of the transac-
tion. Notwithstanding the division of benefits implied in the
‘adjustment formula above, the Casualty and Termination Values
will be decreased by the amount of any depreeiation or investment.
tax credit recapture (and'texesvthereon) reflected in such wvalues
to the extent that, as the result of 'the Change in Tax Law, no
such reeapture by the Lessor will be required. All calculations
under. this Section will'be.made disregarding the consequences te
any transferee of the Lessor pursuent to the Pérticipation Agree-.
ment and solely on the basis of the eeonomics to the Lessor as if

no transfer or assignment had been made.

- 12 -
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The adjustment that is contemplated to be made by reasoﬁ
of a change in tax law presently pending in the Congress of the
United States shall be made ‘promptly following the enactment of
any'bill (the Bill) implemen;ing those proposals. 1If any-sub-
sequent Change in Tax Law occurs that adversely affects the
Lessor's book earnings and nominal before-tax rate of return, an
additional adjustment will be made pursuant to this Section to
preserve the Lessof's book earnings and nominal befOre—tax‘rate
of retufn ét the level anticipated to be realized by the Lessor
. after the adjustment made by reason of the Bill, and the Lessee
shéll compensate the Lessor for its cost of making such

subsequent adjustment.

SECTION 4. Net Lease, Assignment by Lessor

(a) Net Lease. This Lease is a net lease and the
Lessee acknowledges and agrees that the Lessee's obligations to
pay all Rent hereunder, and,the,rights of the Lessor and its
assignee in and to such Rent, shall be absolute and unconditional
and shall not be subject to any abatemenf; reduction,'set—off,‘
defense, counterclaim or recoupment (Abatément) for any reason
whatsoever, including, without limitation, any Abatement due to
any present or future claims of the Lessee against the Lessof
'uhder this Lease or otherwise, or against the manufacturer or
seller of any Itém of Equipment. Except as othefwise expressly
provided herein, this Lease-éhall not terminate, nor shall the
respecti&e’rights and obligations of the Lessor or thé Lessee be

affected, by reason of any defect in or damage to, or any loss or

- 13 -
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destruction of, tﬁe-Equipment or any Item}thereof from whatsoeve£
cause,‘or the interference with the use thereof by any private
person,'corporation or governmental authority, or the invalidity
or unenforceability or lack of due authorization of this Lease or
lack of right, power or authority of the Lessor to enter into
this Lease, or for any other cause,.whether similar or dissimilar
‘to the foregoing, any prgéent or future law or regulation to the
contrary notwithstanding, it being the express intention of the‘
Lessor and the LeSsee that all Rent. payable by the Lessee hefe—-
under shall be, and continue to be, payable in all events unless
the obligation to péy the same‘shallﬁbe terminated pursuant to

the express provisions of this Lease.

(b) Assignment by Lessor. The Lessor shall have-the
right to mortgage the Equipmeﬁt or aséign pursuant to the Secu-
rit? Agreement or other separate'form of assignment, all or any
part of its rights, subject to Secfion 12 of the Participation |
Agreément and the rights and leasehold interest of the Lessee
under this Lease. 1In Such event, each assignee shall be entitled
to enforce the rights so assigned, but shall be under no lia-
bility to the Lessee to Perform any of the obligations of ﬁhe
Lessor . The Lessee agrees that it will pay all sums so assigned
and due by the Lessee hereunder directly to such assignee (or to
whomsoever the assignee shall direct) after receipt of notice OE
such assignmenf. Any assignee of Lessor's rights may reassign
suqh rights with the same-fprce and effect as; but to no greater

extent than, an original assignment.

- 14 -



SECTION 5.  Return oﬁ Equipment

Upon final termination of the lease term hereunder of
any'IEems of Equipment, the Lessee shall forthwith deliver pos-
session of the Items to the Lessor (or to a purchaser of such
Items pursuant to Section 11 hereof) in the same condition as
when received, drdinary wear and tear excepted and in good order,
repair and operating condition. Such Items shall then meet the
standards then in'effect'unde: the applicable rules of any
‘ governmental agency or other organization with jurisdiction over
such Items and the applicable standafds then in effect for such
Items under the interchanée rules of the Association of American
Railroads and be in at least the same condition as other railroad
rolling stock owned or leased by the Lessee, which..is of compa-
rable age and type and does not carry cargo which.is corrosive or
more abrasive than phosphates, detergents, soda ash or clay. For
the purposes of delivering possession of ahy Items of Equipment
to the Lessor as above required, the Lessee shail at its own
cost, ekpense and risk:

(i) Forthwith place such Items upon such storage tracks
or at such storage facilities as the Lessor and the Lessee
may agree,  or in the absenée of such agreement, at the
Lessor's option, either (A) in an aggregate number of Items
at the storage tracks or facilities in the immediate bicinit&
of the same city where Items were originallybaccepted here-
under as set forth in Section 2 provided that all Items of
Type C Equipment remaining undér this‘Leasebshall be returned

to the same location, or (B) upon -such storage tracks or at

...15 -



such storage facilities at such other or additional locations
as the Lessor may designate for the return of Items of Equip-

ment; provided, however, that if the Lessor designates any

other or additional lécations,vthe Lessor shall pay all
mileage charges on‘rail mileage for all Items being returned.
té such deéignated l§¢at;on in excess of. an aggregate allow-
ance equal to 250 rail miles pef‘Item between the location of
such Item within the éontinéntal United States upon final
termination of.thé lease term hereunder and the location so
designated by the Leééor-for such return; |
(ii)' Arrange for the LeSsof to store such items on such
tracks‘or storage facilities at the sole cost, expeﬁse and
risk5of the tessee during fhe first ninety (90) days of any
étorage period or uhtil such items have been sold, leased or
otherwise diépOsed of by the LeSsor; whichever first occurs,
Erovidéd thaf the Lessee'will uée its best eﬁforts to arrange
for storage at such locationsvor'for other suitable storage
elsewhere, at thé sole cbst, expense and risk of the Lessor
for a longer period,'as fo any Items not sbld,'leésed or
otherwise disposed of by the Leésor within such initial
ninety (90) day period. |
' Except as above provided, the removal, assembling,
delive&y, storage and Eraﬁsporfing'of the Items as hereinabove‘
provided shall be at the expense aﬁd risk of the Lessee and are
of the essence of this‘Lease, and upon application'by‘the_pessor
to any court‘df equity having juriédiction in the premises the

Lessee shall not raise any defense’to that court's entering a
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decree against the Lessee requiring specificvperformance of the
covenants of the Lessee so to remove, assemble, deliver, store
and tfénsport the Items. During the first ninety‘(90)Adays of
any storage period, the Lesseé shall maintain insurance on fhe
Items of'Equipment in accordance with Section 12 hereof and shall
upon notice permit the Lessor or any person designated by it,
inciuding the authorized representative or representatives of any

prospectivé purchaser or lessor of any such Item, to inspect the

same; provided, however, that the Lessee shall not be liable,
except iﬁ the case of negligénce or*misconduct of the Lessee or
of its emplo&ees or agents, for any injury to, or‘the death of,
any person exe;cisihg, either oh behalf of'the Lessor or any
p;oépective purchaser or lessor, the rights of inspection granted
undef.this sentence.

| ‘Any éuch Item shall be returned in the condition in
which such Item is required to be'maintained pursuant to Section
9 hereof. Each Item, ﬁpon redelivery pursuant hereto, shall be
free and clear of all mortgages} liens, security interests, |
charges, encumbrahces and(claims‘(giggg), other than Liens
resulting from voiuhﬁary action by the Leséor without the prior
approval of'the Lessee and Liens déscribed'in Section 7(9g) Qf‘ﬁhe,
Participation Agreement (shch Liens being herein reﬁerred'to as‘

Lessor's Liens).

Without_in,any'way limiting the obligation of the Lessee
under the foregoing provisions of this Section 5, the Lessee
hereby irrevocably appoints the Lessor as the agent and

attorney-in-fact of the Lessee, with full power and authority, at

- 17 -



o

any time while the Lessee is obligated to deliver possession of
any Item to the Lessor, to demand and take possession of such
Item in theAname and on behalf of the Lessee from whomsoever

shall be in possession of such Item at the time.

SECTION 6. Covenant of Quiet Enjoyment; Disclaimer

of Lessor's Warranties

The'Lessor covenants that during the term of this Lease;
so long as no Event of~Default has occurred and is contihuing,
neither the Lessor or anyone cla1m1ng by, through or under the
Lessor directly or indirectly, shall have a legal right to in-
terfere with the Lessee's quiet use and enjoyment of the Equip-
ment pursuant to this Lease.

THE LESSOR LEASES THE EQUIPMENT ég—ig AND HEREBY D1IS-
CLAIMS ANY REPRESENTATIO& OR WARRANTY, EITHER EXPRESS OR IMPLIED,
AS TO ANY MATTER WHATSOEVER, INCLUDING, WITHOUT.LIMITATION, THE
TITLE, DESIGN OR CONDITION OF THE EQUIPMENT, ITS MERCHANTABILITY
OR ITS FITNESS FOR ANY PARTICULAR PURPOSE, THE QUALITY OF THE
MATERIAS OR' WORKMANSHIP OF THE EQUIPMENT OR CONFORMITY OF THE
EQUIPMENT Td THE PROVISIONS AND SPECIFICATIONS OF ANY PURCHASE
ORDER OR OSDERS RELATING THERETO, NOR SHALL THE LESSOR BE LIABLE
FOR INCIDENTAL OR CONSEQUENTIAL DAMAGES (INCLUDING STRICT LIA—
BILfTY IN TORT), but the Lessor authorizes the Lessee, at the
Lessee's expense, to-assert for the Lessor's account, during the
term of this Lease, so long‘es no Event of ﬁefault shall have
occurred herednder and be cohtinuing, all of the Lessor's rights

under any applicable manufacturer's or seller's warranty, patent
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and other agreements and the Lessor agrees to cooperate with the

Lessee in asserting such rights; provided, however, that the

Lessee shall indemnify and shall hold the Lessor harmless ﬁrom
and against any and all ciaims, and all costs, expenses, damages,
losses and liabilities incurred or suffered by the Lessor in con-
nection with, as a result of, or incidental-ﬁo, any action by the
Lessee pursuant to the above authorization. Any amount received
as payment hnder any such warranfy, ?atent or other agreements
shall be payable to the Lessor and, if no Event of Default has
occurred and is cdntinuing-hereunder, such amount shall be
’applied (i) if the breach of agreement resulted in defects or
deficiencies in the Equipment, to feétore or as reimbursement to
the Lessée for the restoration of the Equipment to-the condition
required by Section 9 hereof and if any excess funds are avail-
able after applicétion as set forth in (i), then (ii) if such
breach resulted in other loss, including loss of income to the
.Lessee or any expense or liability, to pay any such loss, expense
or liability or as reimbufsement to the Lessee for any payments
of that nature made_o; losses incurred by the Lessee, and (iii)

the balance to the Lessor.

SECTION 7. Liens

The Lessee will hot»mortgage, encumber or directly or
indireétly creaté, incur, éssumeyqr suffer to exist any Liens on
or!with respect to the Eq&ipment, title thereto or any intereét
therein (and the Leésee will promptly, at its own expense, take

such action és_may be nécessary to duly discharge any such .Lien),

- 19 -



PR

except (a) the respective rights of tﬁe Lessor and the Lesseé
under thisrLease_ahd the Participation Agreement and under sub-
leases madé by fhe Lessee, as herein provided, (b)“LessorPs‘
Liens, (c) Liens for taxes either not yet due or being contested
in good faith and by appropriate proceediﬁgs, but-the Lessee will
promptly, at its 6wn expense, discharge any such Lien being con-
tested if, in the Lessor's reasonable opinion, the continued
existence of such Lien ad&ersely affects the title, property, or
rights of the Lessor or the security interest of the Lender under
the Security Agreemenf, and (d) inchoate materialmen's, mecha-
nics', workmen's, repairmen's, emplo§ees‘ or other like Liens
arising in the ordinary éourse of business of the Lessee and not
delinquent, and (e) Liens granted by thé Lessor to--any assignee

or security assignee of the Lessor including the Lender.

SECTION é, ' Taxes

(a) Except_as proyided in part (b) of this Section, the
Lessee agrees to pay Qhen due and to indemnify the Lessor for,
and hold the LesSo; harmless from and against, all income, fran?
chise, sales, usé, personal property, ad vélorem, value added,
leasing, leasing use, stamp or‘other taxes, levies, imposts,
duties, chaiges, or withholdings of any nature, licensing or re-
gistration fees, ‘together with any penalties, fines or.interest

thereon or reasonable attorneys' fees incurred by the Lessor with

respect thereto (Impositions), arising out of the transactions
céntemplated by this Lease and imposed against the Lessor, the

Lessee or the Equipment by any federal, state, local or foreign

1,
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go&ernment or taxing authority upon or with respect to the Equip;
ment, including the sale, purchase;,ownership,‘delivery, 1easing,
subleasing, possession, use, operation, return ér other disposi—
tion thereof, or upon the rentals, receipts or earnings arising
therefrom, or upon or with respect to this Leaée. Subject to
Section 7(c) hereof, the Lessee may contest any Imposition, at
its own expense, if it shall have given to the Lessor written
notice. 30 days prior to the date for payment of any such Imposi- -
tion, which notice shall statelthat such'Impositidn is being con-
tested by the Lessee in good faith apd by appropriate proceed-
ings; provided that if independent counsel for the Lessér (who
may be the Lessor's regulariy retained general counsel) deter-
mines at any time (the Lessee hereby agreeing to pay all reasoh—
able fees and expenses of such counsel) that the nonpayment
.thereof or- the contest thereof in such proceedings in the reason-
able opinion of such counsel, adversely affec;s the title, pro-
Apérty or rights of the Leséor, or the security interest of the
Lender under the Security Agreement, the Lessor may require the
- Lessee to pay such Imposition. All amounts payable by the Lessee
under: this Section 8 shall be payéble to the extent not there-
tofore paid, on written demand of the Lessor. If a claim is made
against the Lessee or the Lessor for any Imposition, the party
receiviné notice of such“claim shall promptly notify the other
but the giving of such notice shall not be a condition to the
Lessee‘s obligations under this Section 8. 1In case any report or
return is required.to be made, whether in the name of the Lessor

or the Lessee (including, without limitation, all state and local
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sales, use and property tax returns) with respect to any dbliga—‘
tion of the Lessee under this Section 8 or arising out of this
Section 8, the Lessee will either (after noticeato the Lessor)
make such report or return in such manner as will show the owner-
ship of the Equipment in the Lessér or will notify the Lessor of
‘such requirement and make such report or return in such manner as
shall be satisfactory to the Lessor. The Lessor agrees to co-
operate fully withlthe Lessee in (a) the preparation of any such
report or return. and (b) provided the Lessee shall pay all_costs'
and expenses of the Lessor, ény contest contemplated in this
Section 8. |

(b) The Lessee's obligations under paragraph (a) of

this Section 8 shall not apply to:

(1) Impositions on, based on, or measuréd by, the.net
income of the'Lessor.imposedbby the United States;

(2) Impositions on, baéed?on, or measured by, the net
income of the Lessor (A) imposea by the state or any local
government or taxing authority within the state in which the -
pessor's principal office is or may'be.located or (B) impbsed
by any other staﬁe or local government or taxiﬁg authority, |
bﬁt only to the extent that payment of such Impositions to
such other state or local goverhment og.taxing authority re-
duces Impositions payable by the Lessor fo the state or any.
local government or taxing authority within the state in

‘ thch Lessor's principal office is or may be located.
.(3) ‘Impositions incprred»solely'by reason of (A) any

- voluntary transfer or (B) any involuntary transfer resulting
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from any exercise by any creditor of the Lessor (other than
the Léssee with respect to its rights under this Lease or any
person claiming any rights through the Lessee with reépect
thereto) of such creditor's rights to any interest in the
Equipment or any portion thereof or the Lease at a time when
.such Equipment is leased under the Lease and no Event of
Default (or other event which with the lapse of time or the
giving of notice or both would constitute an Event of

Default) has occurred and is continuing; excluding, however,

(C) any transfer pursuant to Section 11 of the Lease unless
the Lessee has paid in full the Caéualty Value or the Termi-
nétion Value as required by Section 11 and all other amquﬁts
dﬁe pursuant to Section 11, (D) any transfer pursuant to'Sec—
:tion-18 of the Lease ahd (E) any transfer pursuant to Section
12(a), (d) or (e) 6f the Participation Agreement in connec-
tion~with the New Loan (as defined therein). |

(4) Impositions on the excess of any net .insurance pro-
ceeds, cdndemﬁation payments, damages or other amounts over
Casualty Value or the excess 6f any proceeds of sale over
Termination Value retained by the Lessor>under Section 11 of
the Lease;

. (5) Impositions incurred solely by reason of any event
occurring after the return of the Equiément at or after the
énd of the term of the Lease, as scheduled, as rene&ed pur-
suant to Section 16 of the Lease, or as terminated pursuant

to Section 11 of the Lease; and



'(6) Impositions to the extent the Lessor's gross negli;
gence or willful misconduct causes or deprives the Lessee of
legal rights to avoid or reduce the same.

If the Lessor. is indemhified by the Lessee with respect
" to an Imposition as‘provided in this Section 8 and as a direct
result thereof the tax liability of the Lessdr is reduced in the
'year of bayment or any subsequent year, the Lessor shall pay the
Lessee the sum of (i) the net amount by which the Lessor;s tax
liability has been so reduced and (ii) any reduction in the
Lessor's tax liabiliﬁy attributable to the deduction of the
amoﬁnt described in this sentence; pfovided, however, that the
total of such payments by the Lessor shall not exceed the total
of ihdemnity payments made byAthe Lessee in respect of such Im-
position and no such amouht'shall,be péyablg to Lessee at any
time when.an Event of Defauit (or any event which with the lapse
of time or the giving of notice or both would become an Event of
Default) has occurred and is continuing.

No amount shall be payable under paragraph.(a) of this
Section to the éxtent any payment of Casualty Value.or Termina-
tion Value by the Lessee has indemnified the Lessor for any
amount otherwise payable pursuant to this Section. If the Lessee
‘makes both an indemnity payment with respeét to an Imposition
under this Section and also makes either a payment of Casualty
Value or a payment of Termination Value, then in such.event an
appropriate adjustment shall be made, if necessary, to prevent

duplication of payment by the Lessee for such Imposition.



. ¥ .
(c) The amount of each indemnity payable by the Lessee
under this Section shall be an amount which, after taking'into
account all Impositions imposed with respect to the receipt of
such indemnity by the Lessor or any‘payment by the Lessee fér the‘
Lessor's account (as the same may be inc;eased_under this
sentence) and any deductions or credits attributable to the

Impositions for which the indemnity payment has been made, shall

be equal to the amount of such indemnity.

SECTION 9. . Use, Location, Malntenance and Operatlon-
Identifying Marks

(a) The Lessee agrees that the Equipment will be used,
and when redelivered upon the explratlon or earller termination
of this Lease will be, in compliance with any and all statutes,
law, ordinances and regulations of any governmental agency and
the interchange rules of the Asséciation of American Railroads or
its successor, applicable to the use of the Equipment, and, sub;
- ject to thé provisions of Section 14 hereof, will at all times be
used solely in.the conduct of its business and be and.femain in
. the possession and control of the Lessee. The Leésee'agrees that
no Item of Equipment will be used predominantly outside the
United States, within the meaning of Section-48(a(2) of the Code
and that the Equipment as a whole will not be used outside the
continental United States other than for ée minimis use in Canada'
and Mexico unless the Lessee shall first obtain the Lessor's: and
Lender'S‘writpen consent, which sball not unreasonably be with-

held. The Lessor or the Lender may condition their consent on -
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the Lessee's executiné and filing at the Lessee's expense any
documents necessary to perfect, protect and preserve in the
appropriate jurisdictions, in the reasonable opinion of the
Lessor and the Lender, (i) the title of the Lessor to, and (ii)
the security interest of the Lender in, such Item of Equipment
and the Lessee's reporting the extent of such foreign use to the
Lessor. Th;oﬁghout tﬁe term of this‘Lease or any extension
thereof, the possession, use and maintenance of the Equipment
shall be at the sole risk and expense of the Lessee. |

| (b) The Lessee shall cauSe‘the Items of Equipment to be
used only in the manner for which they were designed and intended
and will, at its own cost and expense, install or otherwise pro-
vide all mechanisms, modifications énd_improvements‘required for
the Equipment to be in compliance with Section 9(a) hereof and
the Lessee will repair and maintain each:Item of Equipment so as
to keep it in as good condition as when delivered to the Lessee
| hereunder, ordinary wear and tear excepted, ahd in good.working
order. WNo Item of Equipmentvshall be used to transport commodi-
ties that are hazardous within the meaning of United States
Department of Transportation Tariff No. BOE 6000, or, unless the
Lessee shall first take all necessary measures. to assure protec-
tion of the Item from itsbcargo, commodities that are corrosive
or. more abrasive than phosphates, detergents, grain, soda ash og
clay.

(c) The Lessee will not, withéut the prior written con-

sent of the Léssor,'affix of instail any accessory, equipment or

device on any Item of Equipment leased hereunder which will
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either.impair the originally intended function or use or adversel
ly affect the commercial value of any such Item. The Lessee
agrees that any nonremovable addition to the Equipment which has
been fureished, attached or affixed to any Item shall-upon at-
tachment or affixation become the property of the Lessor and
thereupon all such acceséories, equipment and devices shall be-
come a part of the Equipment leased hereunder and be subject to
the lien granted by tﬁe Lessor in'financing,the.Owner's Cost of
the Equipment. The Lessee agrees that each such Item is, and
shall continue to be throughout the term of this Lease,.ﬁersonal
_property under applicable law and the Lessee agrees to take such
action as shell be required from time to time by the Lessor to
protect the Lessor's title to each such Item‘and the‘right of the
Lessor to remove the same. .
(d) The LesSee agrees, at its own cost and expense, to:
(1) cause each Item of Equipment to be kept num-
bered with the marks and.numbers specified in Section 2
therefor er with the marks and numbers of any sﬁblessee or
user thereof pfovided the Lessee will not change the marks
and numbers of any Item of Equipment except in accordance
with a statement of new marks and numbers to be substituted
therefor, which statement previoqsly shall have been de-
livered to the Lessor and the Lender by the Lessee and-filea,
recorded or deposited in all public offices where_this Lease
- or the Security Agreement shall have been'filed} recorded or

deposited{
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(2)Akeep and maintain, plainly, distinctly, perma;
‘nently and conspicuously marked by a plate or stencil printed
in contrasting color onn each side of each Item of Equipment
in letters not less than one inch in height as follows:

"Subject to an Ownership and Security

Interest Recorded with the I.C.C."
with apprbpriate changes thereof and additions thereto as
from time to time may be required by law in order ‘to pfotect
the title of the Lessor to such Item of Equipment, its rights
‘under this Lease and the rights of any assignee; and

(3) keep and maintain such other markings as from
time to time may be required by law or otherwise deemed
necessary by the Lessor in.order.to protect the title of the
Lessor to.such Item of Equipment, the rights of the Lessor
upder this Lease and the lien granfed by the Lessor in |
financing the. Owner's Cost of the Equipment.

The Lessee will not place any Item of Equipment in oper-
ation or exercise any control or dominion over the same until the
requirements of this Subsection 9(d) have been met. The Lessee
will replace promptly any such markings which may be removed,

defaced or destroyed.

SECTION 10. Inspection

The Lessor shall have the right, but not the duty, to
inspect‘the-Equipment. Upon the request of the Lessor, the
Lessee shall inform the Léssor of the last known location and the

user of each Item of Equipment and shall, at any reasonable time,
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and ‘as to Items in the possession of the Lessee, make such Items;
and the Lessee's records including copies of all-subleases per-—
taining to the Equipment available to the Lessor for inspection
at such location.  As tobany Items subleased or rented by the
Lessee to others, the‘Lessee will, within a reasonable time, make
arrangements for the Lessor to inspect such Items and the user's
records pertaining to such Items in a manner wh1ch does not in-
terfere with the usage of ‘such Items by the Lessee's subleasing

or.rental customer.

'SECTION 11. Loss or Destruction; Requisition of Use;
Optional Termination; -

(a) The Lessee agrees that it shall use reasonable
'diligence ro ascertain, promptly report to the Lessor and keep
the Lessor currently apprised of»all important faets and circum-
stances‘concerning the'EQuipment, including whether any Item of
Equipment shall be or become damsged, destroyed, lost, stolen, or
permanently rendered unserviceable or unfit fpr use for any
reason whatsoever, or titlevthereto.shail be requisitioned or
otherwise taken by any governmental authority uﬁder power of

eminent domain or otherwise (Requisition of Use), or any Item of

Equipment is returned to the manufacturer or sellerlthereof
pursuant to any warranty, repair or indemnity proVisions of any -
Purchase Contracts, or any Item of Equipment has,been outside the’
United States for'more than 180 days in any calendar year. o

| (b) Wlthln thirty (30) days after the Lessee's report

that there has been any damage to an Item, the Lessee shall



e

determine and notify the Lessor whether such Item of Equipment
can be repaired within six (6) months from the date of such

notice (Repair Period).

(c) 1In the event that an Item damaged cannot be re-
paired Within the Repair Period or in the evenf of destruction,
- loss, theff, unserviceability, unfitness for use, Requisition of
Use fdr’a statéd period which exceeds the remaining term'of this
Lease, a Requisifion of Use for an.unstéted pé;iod which exists
for more than one (1) year or until after the Expiration Date, or
return of such Item to the manufacturer or seller thereof wiﬁhout
replaﬁement thereof within six (6) months of the date of such
feturn (any of such- occurrences. being referred to as an Event of
Loss), the Lessee shall promptly notify the Lessor of such Event
of Loss. On the Basic Rent Date on or prior to the Expiration
‘Date next fbllowing the date of such Event of Loss, thé Lessee
shall pay to.the Lessor the Casualty‘Value of such Item, deter-
mined as of such Basic Rent Date, together with the full payment
of Rent and ‘any other amouhts then due with respect to such Item
of Equipment. In the event the Leséee determines that a damaged
Item can belrepaired, the Lessee shall contiﬁue to make all pay-
ments of Rent due with respect to‘such Item and shali cause such
Item to be repaired or return such Item tqnthe.manufacturer for
repair or replacement, within the Repair Period and in the evénf
an Item is returned to the manufacturer or seller and replaced
wi;hin six (6) months, the LésSee shall take such action as méy
be required to protect the Lessor's title to the replacement and

perfect, protect and preserve the interests of the Lessor and any
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security interests created by thé Lessor therein, provided, that‘
if the Lessee shall fail to repair such Item within the Repair
.Period or replace any such returned Item within six>(6)Amonths,
the Lessee shall, on the Basic Rent Date next following the end
of the Répéir Peridd.or time limit for replacement, pay to the
Lessor the Casualty Valuéiof such Item, determined as of such
Basic Rent Date, together with the full payment of Rent and any
other amounts then due with respect to such Item of Equipment.

if such time is after the Expiration Date the Casualty Value
shall be paid at the end of the Repair Period or time limit for
replacement and the Lessee shail payffhe’Lessor interest at the
Overdue Rate on an amount equai to the Casualty Value, as of the
Expiration Date, from the Expiration_Date to the date the Casu-
alty vValue is paid.. If the Item'to be repaired is repgired or an
Item to be replaced is replaced within the time period allbwed
and is returned to the Lessor after the Expiration Daté therefor,
at the time of such return the Lessee shall pay the Lessor inter-
est at the Overdue Rate on an amount equal to the Fair Market
Value of such Item from the Expiration Déte of the Item to the
~Date of its return to the Lessor. Upon making such Casualty
Valué payment and the full payment of Rent and any other amounts
then due with fespect to such Item of Equipment, the Lesseeﬁs
obligation to pay further Rent for such Item shall cease. Except
in the case of return to the manufacturer or seller, the Lessor
shall be_entitled to recover possession of such Item, unless. pos-
session of such Item is required to be delivered to an insurance.

carrier (other than the Lessee) in order to settle an insurance
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claim arising out of the Event of Loss. .Except as provided in
Subsection (d) hereof, the Lessor shall be entitied to retain any
salvage value realized other than amounts to which ah,insurance
carrier is subrogated. The LeSSor shall be under no duty to the
Lessee to pursue any claim relating to the Event of Loss or |
against any governmental authority, bﬁt»the Lessee may at its own
cost and expense pursue the same on behalfvof the Leésor in such
manner as may be reasonably'satisfactory ﬁo the Lessor. Any
replacement Item provided by the manufacturer or seller in ex?
change for the ofiginal Item in accordance with the provisions of
this Section.ll(c) shall be in as goda operating condition as,
andlshall‘have a value and utility at leaét equal to, the origi-
nal.Item replaced, assuming the Item repiaced was in the chdi—
tion and state of repair required to be maintained by the terms:
hefeof. | |

(d): Following making of the Casualty Value payment énd
the full payment -of Rent and any other amounts then due with
respect to an Item of Equipmen£ in accordance with the provisions
of Section 1ll(c), the Lessee shall, as agent for the Lessor, dis-
. pose éf such Item as soon as it is. able to do so fqr the best
price obtainable. Any such disposition shall be on an "AS-IS",
' "WHERE-IS" basis without representation or warranty, express or
implied. Réga;dless of whether an Item suffering an Event of
Loss éhall be disposed of finally by a‘sale, surrender to an in-
surance carrier, as salvage or .abandonment, the .Lessor and the
_Lessee_agree that whatever proceeds, including without limitation

proceeds from insurance, from a manufacturer or supplier and
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claims against third parties, Which may be realized relating to
the Event of Loss, prdvided the Lessee has paid the'Lesso; the
amounts it is required to pay under this Section and no Event of
Default has occurred and is continuing-under this Lease, shall be
.paid to and retained by the Lessee up to the sum of (i) Casualty
Value of such Item or the amount payable to the Lessee as the
lessor under any Sublease of the Item, whichever is éreater, (ii)
the Lessee's reasonablé‘costs and expenses of disposition or
obtaining such proéeeds and (iii) the amount shown in parenthesis
on Exhibit A, if'any,vapplicable to the rélevant Basic Rent Date
with respecﬁ'to such Item, and the excess, if any, shall be paid
to the Lessor. As to each Item of Equipment modified and each
replaéement Item installed by the manufactﬁter or seller pursuant
to any warranty or patent indemnity provisions of any Purchase
Contracts, the Lessor and the Lessee agree that such modified
Item of replacement Item shall be delivered to the Lessee and
shall, without any further act of the Lessor or the Lessee, be

- considered an Item for all pUtpoSes of this Lease.

(e} The Lessee shall bearvthe risk of losé and shall
not be‘released from its obligationS'hereupder in the event of
‘any damage or Event of Lossfto any Item of Equipment afte;,de—
livery to and acceptance by the Lessee hereunder.

(£) 1In the casé of ‘a Requisition of Use of any Item of
Equipment for a stated period which does not exceed the remaining
term of this Lease of such Item, such Requisition of Use shall
not terminate‘this Lease with respect to such Itém,.and each and

every obligation of the Lessee with respect thereto shall remain
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"in full force and effect. So long as no Event_of Default shall
have‘occurred and be continuing uﬁder this Lease, the Lessee
lshall'be‘entitled to all sums received by reason of any such
Reduisition for Use.

| (g) Unless an Event of Deféult or other event which,
with the lapse of time or the giving of notice, or both, would
constitute an Event of Default shall have occurred and be con-
tinuing hereunder, the Lessee shall be entitled} at its‘option,
upén at leasf 90 dayé' prior'writtehvnotice ﬁo the Lessof and any
assignee,lto términate this Lease as.té’all remaininglItemé of
Type A Equipment, Type B Equipment of Type C Equipment, or ahy
combination of all or any of these Types, on the due date of4the
fourteenth (l4th) installment of Basic Rent or:on the due date of
any installment of Basic Rent thereafter if the Lessee shail have -
made'a good faith determination that all (buf not less thah all)
of the Items of such Type or Types have become obsolete for use
by the Lessee in iﬁs business or Surplus to its needs, which
notice shall specify in detail the basis for such determination
and that in making such determination .-the Lessee did not consider
alternative rental or financing rates and shall be signed by the

President or a Vice President of the Lessee; provided, however,

that such termination shall become effective only on a Basic Rent

Date (hereinafter in this Subsection (g) called the Termination

Date); provided, further, that such termination shall not take

effgct'unless the Lessee shall have fully complied with the

succeeding paragraphs of this Subsection (g).
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Du;ing the period from the giving of such notice to the‘
Termination Date, the Lessee} as agent for the Lessor, shall use
its best efforts to obtain bids for the purchase of all the Items
- of Equipment'of'the Type or Types being terminated on an "as-is",
"where—iéﬂ basis, and the Lessee shall certify to the Lessor in
writing the améunt of each bid received and the name and address
of the person'(who shall not be the Lessee or any person, firm or
corporation affiliated with the Lessee) submitting such bid. An
"affiliate” of the Lessee shall mean any person_who-possésses,
diféctly 6r indirectly, the right to vote at least 10% of the
voting secufities of the Lessee, and any person who, directly or
indirectly, con#rols or is controlled by or is under common .
control with'the Leséee and'"COntfol“A(including "controlled by"
and "undér common control with"), as used with respect to any
person, shall mean the possession, directly or indirectly, of the
power to direct or control the direction of the ménagement and
poliqieS'df such person, whether through tﬁe ownership of voting
securities, by contract or otherwise. On the Termination Date, -
the Lessor shall, without recourse Q; warranty, sell such Items
of Equipment fof chh,to thmsoevergshall have submitted the'
highest bid therefor prior to the Termination Date, and thereupon
the Lessee shall cause such Items of Equipment to be delivered to
the Lessor (or direétly to the*purchasér thereof if so directed.
by the Lessor). After any sale of such Items of Equipment pur-
suant to this Section 11, the Lessee will not lease or otherwise
use such.Items and will not permit or. suffer the leasing or other

use of such Items by any person affiliated with the Lessee. 1If
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the sale of such Items of Equipment shall not occur on the Termi;
nation Date, the‘LeSsee éhall not cause such delivery of the
. Items of quipment to the Lessor; and this Lease shall continue
in full force and effeét. The Lessor shall be under no duty to
(but may) solicit bids, ingquire into the efforts of the Lessee to
obtain bids or ogherwise to take any action in connection with
any such sale.

>The total sales price realized at such sale shali be
paid,to the Lessor and, in addition, on the date of such.sale,
the Lessee shali pay to the Lessor (i)'the excess, if any, of the
Termination Value of the Items of Eqdipment computed as of the
Termination Date over the net sales §rice.of‘such Items after
deddcting from such sale price aﬁy reasonable costs and expénses
incurred by the Lessér in connectién with such sale and (ii) the
full paymeﬁt-of Reﬁt and any other amounﬁs then due with respect
to such Items of Equipment. If the Lessee has paid to the Lessor
all amounts required to be paid(undér this Lease on the Termina-
tion Date, then the Lessor shall pay or refund to the Lessee the
amount shown in parentheses on Exhibit B, if any, applicable to
the relevant Termination Date with respect to such Items of
Equipment plus thé amount of the Lessee's expenses incurred in
connection with such sale: providéd,_however, that the Lessor's
obligétion to make such payment or refund to the Lessee shall bé
liﬁited to an ambunt equal to the excess of (i) the net sales
price realiéed and paid to the Lessor over (ii) the Termination

Value of the Items of Equipment computed as of the Termination
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Date plus ahy':easonable costs and expenses incurred by the
Lessor, in connection with such sale.

-Notwithstanding the foregoing, the Lessor hay at any-
time before such sale as of the Termination Date which would have
been applicable but for such election elect to retain the Items
- of Equipment, in which casé the Lessor shall pay (i) to the
Lender an amount sufficient to prepay all principal_aﬁd interest
(if any) aue with respect to:the Notes or (ii) to the Lessee, the
amount shown in pérenthesis on Exhibit B opposite such Termina-
tion Date, if any, or the Fair Market Value of such Items, which-
ever is less, and the Lessee shall not be 6bligated to pay the

Termination Value thereof to the Lessor.

SECTION 12. . Insurance

The Lessee will at all times on and after the Closing
Da;e, at itsvown expense, keep or cause to be kept such'Item in-
sured by a reputable inSurance company or companies, sétisfacﬁory
to the Lessor, in amounts, against "all risks" and with deducti-
blesvacceptable to the Lessor. Any such insurance may be carried
under blanket policies so long as such policy otherwise complies
with the provisibns,of this Section 12. All such insurance and
deductibles thereunder shall be satisfactory in férm and content
to the Lessor and the Lender and shall cover the interest of thé
Lessor and the Lender iﬁ the Items, as their interests may ap-
pear, and shall protect'the Lessor and the Lender in respect of
"all risks" relating to Equipment, its ownership and use. Such

-insurance may provide that losses of less than $3,000 for each
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Item of‘$50,000 in the aggregate for any one occurrence shall be.
adjusted with the Lessee. All liability policies shall include
the Lessor and the Lender as additional insureds. 'All policies
reqﬁired hereby covering loss or damage to any Item shall include
the Lessor as an additidnal insu;ed and the Lender as loss payee
and shall provide that any payment thereunder for any loss or
damage'shali'(except as provided below) be made to the Lender and
the Lessor, as their interests may appear, payment to the Lendef
to be made under a standard loss payable clause satisfactory to
the Lessof.and the Lender and shall provide that the insurer
thereunder waives all iights of subrogation against the Lessor
and the Lender, and that such insurance as to thevintérests of
the-Leésor ahd the Lender therein shall not be invalidated by
breach of ‘any representation, declaration or condition or any act
or neglect of the Lessor, the Lessee or the Lender or by any
foreclosure or other remedial proceedings or notices thereof re-
lating to the Items or any Items or any interest therein nor by
any change ih the title or ownership of the Item or any interest
therein or with respect thereto, or by the use or operation of
the Items for purposes more hazardous or in a manner more ha-
zardous than is permitted by such policy. No such policy shall
contain a ﬁrovision‘relieying the insurer thereunder of liability
for any loss by reason of the existence of other policies of in— 
. surance covering the Items against the:fisks involved, whether
collectible or not. If no Event of Default or other event which,
with lapse of time or the givihg of notice, or both, would con-

stitute an Event of Default has occurred and is continuing here-
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under, all proceeds of insurance received by the Lessor and the
Lénder.with respect'to any Items of Equipment not suffering an
"Event of Loss shall be paid to the Lessee upon proof satisfactory
to the Lessor and the Lender that any damage to any Item with
rgspect to which such proceeds were paid has been fully répaired
. and the Item has been restored to the condition required here-
under . Any such p;oceéds of insurance received by the Lessor and
‘the Lender with respeet to an Event of Loss shall be credited
toward the payment required by this Lease with respect‘to'an
Event of Loss. The Lessee shall'upon request of any such patty,
allow the Lender and the Lessor an opportunity to read and review
the insurance policieé required hereunder and shall furnish each
of such éarties certificates or other satisfactory evidence of
maintenancé of the insurance required hereunder and with respect
‘to ahy renewal policy or policies shall furnish certificates
evidencing such renewal not less than thirty'(30$'dafs prior to
tﬁe expiration date of the original policy or renewal policies.
All such poiicies shall provide thét the same shall not be can-
celled or materially altered without at least thirty (30) days
prior written notice to each insured named therein.
The4certificates or other evidence of insurance pre-
sented on the Closing Date and approved by the Lessor and Lender,
as evidenced by the Lessor's purchase of the Equipment on such |
date and the Lenders making of the loan, may specify policy
limits, deductible amounts and policy provisions less favorable
than the insurance actually carried by the Lessee?' The policy

limits, deductible amounts and policy provisions stated in the
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certificates.or other evidence of insurance delivered and ap-
proved by the Lessor and-the Lender on the Ciosing Date, shall
establish for the term of this Lease, the level of insurance
coverage reqdifed by the terms of this Section.

The Lessee and the Lessor agree that, if according to
any generally accepted industry standard for owners and lessors
of railroad rolling stock similar to the Equipment,{broader
insurance coverage has become appropriate, the insurance coverage

in this Lease will be modified to conform to this standard.

SECTION 13. Indemnification

Except ds otherwise provided herein, the Lessee agrees
to. assume liabiiity for, and does hefeby agree to indemnify,
protect, save and keep harmless the Lessor and its agents, em-
ployees,'shareholders, officers and<directors‘from and against
any and all liabilities, obligations, losses, damages, penalties,
claims (including, without'limitation, claims involving st:ict or
absolute liability), actions, suits; costs, expenses and dis-
bursements (including, without limitation, legal fees and ex-
penses)'of any kind and nature whatsoever (Claims) which may be.
imposed on, incurred or asserted against the Lessor or such
persons whether or not the Lessdr, of such persons shall also be
indemnified as to any such Claim by any other persons, in any wa§
relating to or arising out of this Lease or any document contem-
plqted hereby or the performance or enforcement of any of the
- terms hereof or thereof, or in any way relating to dr arising

solely out of the Equipment, including without limitation, the
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manufacture, purchase, acceptance, rejection, ownership, de-
1i§ery, lease, sublease, possession,.use, operation, maintenance,
condition, registration, sale, return, storage or disposition of
aﬁy Item of Equipment or any accident in connection therewith
(including, without limitation, latent and other defects, whether
or not discoverable and.any Claim for patent,‘trédemark of.copy— ‘

right infringement); provided, however, that the Lessee, shall

not.be>required to indemnify the Lessor or such pérsons with
respect to (a) any Claim in respect of any Item of Equipment
arising solely from acts or events which occur after possession
of such Item of Equipment has been rédelivered to the Lessor and
the ninety (90) day free storage perioa has expired or after this
Lease has been terminated pursuant to Section 11 hereof as to
Items in respect'of which the Claim arises, or (b) ahy Claim of
such indemnified party resulting from the willful misconduct or

. gross negligence of éuch party or'deféult by such party under.
‘this Lease, the Participatioh Agreement, the Security Agreement
or the Notes. To ihe extent that the Lessor, or such persons in
fact receives indemnification paymeﬁts from the Lessee under the
indemnification provisions of tﬁis Section 13, the Lessee sﬁall
be subrogated,:to the extent of such indemnity péid, to the
Lessor's rights with respect to the transaction or event reguir-
ing or giving rise to such indemnity. The Lessee agrees that thé
Lessor shall not be liable,to the Lessee for any-Ciaim caused
dirgctly'or indirectly by the inadequacy of any Item of Equipment
for any'purpoge or any déficiency or defect therein or the use o:'

maintenance thereof or any repairs, servicing or adjustments
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thereto( all of which shall be the risk and responsibility of<thé
Lessee. The rights and indemnities of the Lessee hereunder are
expressly made for the benefit of, and shall be enforceable by,
the Lessor (and any successor Léssor) notwithstaﬁding the fact |
that the Lessor is either no longer a party to this Lease, or was
not'a.party'to this Lease at its outset. Any party indemnified
hereby shall give the party obligatéd to defend or indemnify it,
prompt written notice of any claim or occurrence (of which it haé
knowledge) .which may giVe rise to any obligations under this
Section but the giving of such notice shall not be a condition to
the Lessee's obligatidné under this Section.

s

SECTION 14. Assignment by Lessee, Subleasing, Assign—i
ment of Subleases '

(a) Assignment bybLessee. Withouﬁ the prior writﬁen
consent of the Lessor,-the Lessee shall not assign this Lease in
whole or in part or creaté, incur or ailow~any'lien,'encumbrance
or claim to exist with respect to the Lessee's leasehold interest
hereunder. |

(b) Subleasing. Provided no Event of Default has oc-

curred and is‘continuing hereunder  the Lessee is permitted to

. subléase the Type A Equipment puréuént to the CPC Sublease and
the Lessee shall héve the right without the prior written consent
of the Lessor to subleasé or rent the Equipment or any Item to
any other person, firm or corporétion in the ordinary course of
‘the Leésee's business. Under no circumstances shall any such '

sublease (a) affect the obligations of the Lessee to the Lessor
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hereunder, which shall be and remain those of a principal and no£
a guarantor or (b) exceed the term of this Lease for theiltem
subleased (unless the Lessee shall have given notice that its
option to renew this Lease for a period exceeding the term of
‘such sublease) or contain provisions inconsistent with this Lease
and each subleasé shall be subject and subordinate to this Lease
in all respects. No sublease, other relinquishment of the pos-
session of any of the Equipment, or assignment by the Lessee of
any of its rights hereunder done.with.the written consent of the
Lessor shall in any way discharge or diminish any of the Lessee's
obligatibns to the Lessor hefeunder.}iEach sublease shall pro-
hibit use of the Items subject thereto outside the continental
United States without the éxpress'writtén consent of the Lessee;
and the Léssee will require'és-a condition of such consent that
the user certify in a manner satisfactory to the Lessee the
extent of the usage outside the continental Urited States.

(c) Assignment of Subleases. As security for the pay-

ment of Rent and all other amounts due hereunder andvfor'the pay-
ment and performance of the Lessee's obligations hereunder, the:
Lessee hereby assigns, traﬁsfers énd sets over unto the Lessor,
for security purposes, all of its right, title, interest, powefs,
privileges and other benef;ts-in,‘to and under, and hereby grants
to the Lessor a‘secufity interest in the CPC Sublease and all |
other presently existing or‘after—acquired subleases in which the
,Lessée is the sublessor to the extent the subleases relate to |
Items of Equipment (the Subleases). The Lessee shall sﬁamp or

otherwise conspicuously mark all Subleases with a term exceeding
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one (l)’year with the following legend: THIS SUBLEASE IS SUBJECT
TO AN ASSIGNMENT AND THE RIGHTS OF THE PARTIES HERETO AREVSUBOR-
DINATE‘TO THE RIGHTS OF THE ASSIGNEE UNDER A LEASE ON FILE WiTH
THE INTERSTATE COMMERCE COMMISSION. |

The.Lessée hereby irrevocably appoints the Lessor as the
-agent and attorney-in-fact of the Lessee, upon the occurrence and
duringlthe continuation of an E?ent of Default, with full power
and authority in the name of the'Lessee, the Lessor or either of
them to demand, sue.for, enforce, collect and receive and receipt
for, the Subleases (to the extent they relate to Items), any pro-
'éeeds.thereof or the Items and to apply the same to the Lessee's
obligations under this.Lease. At any time ddring the continuance
of an Event of Default, the Lessee shall upon the ﬁritten request
of the Lessor, at the sole expense of theyLessee, notify the sub-
lessees and any other party obligated to make payments in respect
of the Subleases' (to the extent they relate to Items) to make
such payments directly to the Lessor.

‘This assignment is executed only as security for the_
'dbligétions of the Lessee under: this Lease and, therefore, the
executionAand delivery of this assignment shall not subject the
Lessor to, transfer to the Lessor or in any way affect or modify,
the liability of the Lessee under the Subleases, it being under-
stood and agreed that notwithstanding this assignment or any sub;
sequent assignment, all obligations of the Leséeé.to the sub-
lessees shall be enforceable by the sublessees, their successors
and assigns only against the Lessee or peréons‘other than the .

Lessor.
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Whenever any of thé Subleases cover equipment other thaﬁ
the Items and the amount éf any payment. due to the Lessee under
such Subleases as rental, hourly time charges, mileage charges or
6ther rehtal revenues is calculated on an aggregate basis for all’
équipment leased thereunder in such a manner the amounts payable
for the Items cannot readily be aécertained, an amount equal to
the Assigned Fraction (as hereinafter defined) of each such
payment shall be deemed to be payable with respect to the Items.

For the purpose hereof, Assigned Fraction shall mean a fraction,

the numerator of which is the number of Items leased under such
Sublease and the denominator of which is the aggregate number of
items (including such Items) at the-time'leased under such
Sublease. | |

Provided thaﬁ no Event of Default or other event which
with the giving of notice or passage of time or both would con-
stitute an Event of Default shali have oécurred and be continuing
(i) the Lessee shall have unrestricted discretion as the owner of
the Subleases and as a contracting party théreunder to cancel,
extend or renegotiate the same and manage the exercise of its
legal,rights and options thereunder or' in connéction therewith as
if the Lessor had no interest in the Subleases and tb (ii) re-
ceive and retain all amounts payable under or in connection with
the Subleases or due to the enforcement thereof.

No Subledse that is for a term'of three years br'more
shall be effectiVe'until the LeSsee»shall have delivered to the
Lessor (i) a duly executed original counterparﬁ théreof or true

copy thereof which shall expressly provide that it is subordinate
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to this Lease and that the sublessee's rights thereunder are sub;
ject to all the_terms and conditions hereof; (ii) an instrument
pursuant to which the Lessee assigns to the Lessor and grants it
a security'interest in such Sublease upon'terms comparable to
those set forth in the‘first five paragfaphs of this Subsection;
(iii) an acknowledgement copy of a financing'statement‘on form
UCC-1 filed in the office of the Secretary of State of the State
..of California, or such other.office as may then be}appfopriate,
with’respectvto the assignment of such Sublease, indicating the
Lessee, as debtor, and the Les#or, as,secured party, duly stamped
by a filing office to indicate the date and time of filing and
the filing number; (iv) evidence that such Sublease and the as-
signment thereof have been filed with‘Inters£ate Commercé Commis-
sion; and (v) aﬁ opinién of counsel with respect to such filings
satisfactory to the Les#or,.provided that if the Lessee shall

_ provide the Lessor, at the Lessee's e%pense, with an opinion of
counsel, satisfactory to the Lessér, to the effect that the
Lessor's secﬁrity interest in all Subleases is. perfected ahd,pro—
tected by the filings and recordings accomplished on the Closing
Date and the. 'instrument of assignment referred to in clause (i)
above, and agrees to furnish the Lessof at least annually a’sum—‘
- mary of all Subleases entered into since the last report and'
copieé of all assignments referred to in clause (ii) above not
previously furnished to the Lessor with proof-ali such assign-
ments had been properly filed with the Interstate Commerce
'Commission, the documents and opinions referred to in'clauses

(i), (iii) and (v) above shall not be required.
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SECTION 15. Tax Indemnification

(a) Tax Assumptions. The following are tax related

assumptions which the Lessor has made in initially calculating
its book earnings and nominal before-tax rate of return in this

transaction (the Tax Assumptions):

(1) This Lease is a true lease of each Item of Equip-

" ment between the Lessor, as purchaser, owner, lessorband-
original user, and the Lessee, as lessee.

(ii) The entire Owner'stost_of,the Equipmeﬁt will be
attributable to "new section 38 prdperty“gwithin the meaning
of Section 48(b) of the Code.

(iii) The "original use" of each Item of Equipment.will
"commence", within the meaning of,SeCtion 48(b)-(2) and
167(c)(2)'of the Code and the corresponding prgvisions of
applicablé state law, with the Lessor on or after the’ClOSipg
Date.

(iv) Each Item of Equipment will be degmed to be
"placed in service by" the Lessbr, withinithe-meaning of
Sections 46 through 50 of the Code on tﬁe Closing Date.

(v) The basis for each Item of Equipment on the Closing
Date under Séction 46 (c) (1) (A), for purposes of computing the
investment credit, and Section 167(9) and the corresponding
provisions Qf applicable state law, for purposes of computing
depreciation dedﬁctions, is an amount equal to the Owner's

- Cost thereof.
(Vii' A credit against ﬁhe tax imposed by Chapter 1 of

the Code is allowable for calendarAyear 1981 with respect to
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each Item of .Equipment in an amount equal to 10% of the basis

thereof pursuant to Section 38 and 46 through 50 of the Code

and the Regulations promulgated thereunder (Regulations).

(vii)‘ Depreciation deductions are allowable with
respect ‘to each Item of Equlpment pursuant to Section 167 of
the Code and the correspondlng prov151ons of applicable state
'law, and may be computed initially pursuent to the declining
balance method of depreciation,.using a rate equal to 200% of
the straight line rate, and thereafter the method of depre-
ciation may at any time be changed from such declining ba-
lance method to the sum of the yeérs—digits method of depre—
ciation, pursuant to Seceion 1.167(a)-11(c) (1) (iii) of the
Regulations and the corresponding provisions of. applicable
state 1aw,.without the consent of the applicabie taxing
authorify.l |

(viii)- The salvage value of each Item of Equipment is
an amount equal to 0% of the Owner's Cost thereof after
making the reductien permitted by Section 167(f) of the Code
and the corresponding provisions of applicable sta;e law.

(ix) Each Item of Equipment may be depreciated over an
asset depreciationvperiod of 12 years under the asseﬁ depre-
ciation range system of Section 167 (m) of the Code and Sec-
tion 1.167(a)-11 of the Regulatioﬁs and a depreciation perioa
of 15 years for applicable state income and franchise tax

purposes both of which periods commence on July 1, 1981.
(x) The Lessor will be entitled to deductions with

respect to interest paid or accrued on the indebtedness in-
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curred or to be incurred by the Lessor in financing or re-
financing its purchase of the Equipment.

(xi) All amounts included in the gross income of the
Lessor with respect to the Items of Equipment and all de-
ductions allowable to the Lessor with respect to the Items
will be treated as derived from or allocable to sources

. within the Uhited’States.

In connection with any adjustments pursuant to Section
- 3(E) (i1), changés or additions.to the Tax Assumptions may be
agreed to between the Lessor and the Lessee for purposes of this
Section, Section 3(f) (i) and Section 12 of the'ParEicipation
Agreément.' References to the terms, Tax Assumptions, Basic Rept,
Casualty Value and Termination Value as used in this Section mean
such terms as changed or adjusted pursuant to Seétibn 3(£) and>
Section 12 of tﬁe Participation Agreement.

(b) Egggmnitx.x If (i) as a result of any Cause of Tax

Loss (as defined in Section 15(c).below) the Lessor shéll not be
entitled to all Qf thg tax benefits that»flow from the Tax As-
sumptions or any of those benefits shall ‘at any time be }ecap—
tured, disallowed or lost, or (ii) for any reason whatsoever the
Lessor shall be required to include in gross income amounts with
respecﬁ to the transactions contemplated by this Lease, other
than (1Y fees, commissions or other payments the Lessor may
réceive for services'to others, (2) Basic Rent at the timé of
ac;ual receipt by‘the Lessor, (3) any indemnity payment under the
Lease‘at the time of actual réceipt by tﬁe Lessor to the extent

indemnity to the Lessor is included in or paid separately to the
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'Lessof_in,réépect of the tax consequences of such payment, (4)
payments of Casualty Vaiue and the excess of any nét insu:ance
proceeds, condemnation payments, damages or ofher amounts over
Casualty Valué under Section 11, payments under Section 18 deter-
mined with reference to Casualty Value, and payments of Termina-
tion Value under Section ll and Ehe excess of any proceeds of
sale over Termination Value under Section 11, or the value of or
proceeds from any Item_of Equipment returned to the Lessor pﬁr—
suant thereto and (5) Fair Market Value or Fair Market Rental
Value or any other amounts or proceeds from the sale, leasing,
use or 6ther disposition of any Item of Equipment from the Lessee
or any other person, after the Expiration Date even if this Lease
should be renewed pursuant to Section 18 (any such failure qf
entitlement, recapture or inclusion in gross income being herein
called a Tax Loss), then the Lessee shall indemnify the Lessor
for the amount of the Tax Loss in accordance with this Section 15.

(c) . Causes of Tax Loss. Cause of Tax Loss for the

purposes of Section 15 (b) above means any 6ne or more of the
following causes thét'éhall result in a Tax Loss:

(i) Any Iteﬁ of Equipment not constituting "new sec-
tion 38 property" within the meaning of Section 48(b) of the
Code on the Closing Date.

(ii) Any Item of Equipment having been used, availablé
for use or otherwise placed in service on or before the
'ClosingvDate so as to preclude-the "original use" of such
Item, within the meaning of section 48(b) (2) and 167 (c) (2) of

the Code, from commencing with the Lessor.
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(iii) ‘Any Item ofvKuipment ceasing at any time duf—
ing the Term to be "section 38 pfoperty" within the meaning
of Seétion 48 (a) of the Code.

(iv) On the Closing Date, the basis of any Item of
Equipment under Section 46 (c) (1) (A) of the Code, for the
purpose'of computing the 'investment credit, and Section
167 (g) of the Code and the corresponding provision of ap-
plicable state law, for the purpose of computing deprecia-
tion deductiohs,'being an amount less than the Owner's Cost
thereof.

| (v) Any bréach by the Lessee or the Guarantor of ahy of
the representations, warranties or agreements made by them in
this Lease, the-Participation Agreement or the-Purqhase
Documents. |

(vi) - The Lessor shall not be ehtitled for any reason
whatsoever to treat all amounts included in its gross in-
come with respect tdfthe Participation Agreement, the Leasg
and the Security Agreement and the transactions contemplated
theréby-and all deductions allowable to the Lessor with
respect thereto as derived from or allocable-to soufcesA
within the United  States.

(vii) Any replécement of an Item of Equipment during
the Repair Peridd or following an Event of Loss.

(viii) Any act or failure to act-on the part of the
‘ Leséee'whether or not3permitted'0r required by this Lease 6r
the Participation Agreement, or consented to by the Lessbr

but not including the failure to sublease an Item.
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Notwithstanding the fo;egoing,‘none of the following
causes shall be a Cause of Tax Loss or the cause of a Tax Loss
for which the Lessee shall be reqhired»to indemnify the Lessor to
the extent that a Tax Loss is caused solely by one or more of the
following causes:

(1) The failure of the Lessor to have sufficient tax
liability égainst which to apply investment. tax credit or suf-
ficient gfosg income to benefit from de?reciation and interést
deductions. |

(2) The failure of the Lessor to claim in a fimely‘and
proper manner any permissible deductibns, credits and treatment
of’inédme and deductions referred to in the Tax Assumptions[<or
the Lessor including in its income amounts in connectioh with the
Lease which are nét properly inclddable, unless in the opinion of
counsel fd: the Lessor there is no.reasohable basis for such
claim or treatment or exclusion of such amounts from the Lessor's
income or unless the mattér in question shall have previously
been déCided pursuant ‘to the contest provisions of Section 15 (e)
below. | |

(3) A voluntary or invoiuntary transfer or disposi-
tion by the Lessor of its interest in any Item of.Equipment or
part thereof or any interest in this.Lease (other than any dis-
position (x) resulting from the ekercise by the Lessee, or any
‘person claiming'any right through the Lessee, of the Lessee's
rights under this Lease or (y) océdrring by reason of qn»Event»of

Default).
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(4) A transfér by the Lessor of its interest in the
Equipment in a transaction in whiéh Casualty or Terminatiqn Value
shall be payable (but only to the extent that payment of Casualty
or Terminatibn Value compensateslthe Lessor.for the Tax Loss).

(5) Any change in the Code or Regulations or any state
or local tax laws.

(6) Any event occurring after the Expiration of the
" term of this Leasé and any fenewals thgréof and not relating to

any period during such term.

(d) Amount of ‘Indemnity.

(i) Payments by Lessee. 1In the case of a Tax Loss, the

Lessee shall pay to the Lessor such amount (or, with the
Lessor's consent, such amounts from time to time over the
remaining term of this Lease) as. shall be necessary; after
deduction‘of all taxes required to be paid .by the Lessor in
respect of the receipt or accrual of such amount, to permit
the Lessor to éresérve both the net affer—tax yield and net
after—tax earnings that the Lessor would have realized had
the Tax Loss not occurred (bﬁtvconsidering only the fact that
the Tax Losé has occurred).. |

(ii)- Payments by Lessor. If the &vent which results in

'a Tax Loss. in any year for which the Lessor is indemnified by
the Lessee as provided above has the effect of reducing ;he
tax-liability of the Lessor, the Lessor shallbpay to the
Lessee the sum of (A) the amount by which the Lessor's tax
liability has been so reducéd and (B) any reduction in the

Lessor's tax liability attributable to the deduction of the

- 53 -



-amount described in this sentence; provided, however, that

the total of such payments by the Lessor shall not. exceed the
toﬁal,of indemnity payments made by the Lessee in.reSpecf'of
.such'indemnity and no such{amount shall be payable to Lessee
at any time when én Event.of‘Defaultf(or any event which withb
" the lapse of time or the givihg;of nétice or both would
become an Event of Default) has occurred and is continding;

~(iii) Time of Payment. Any amount payable to the

Lessor pursuant to this Section 15 shall be paid not later
than 10 days after receipt of a written demand therefor from
the Lessor (but’noﬁ prior to the earlier of (A) payment by
the-Lessor of the additional federal, state or local income
or franchise tax (including payﬁents of estimated tax), as
the case may be, which shall become dﬁe as a result of such
Tax Loss, or (B) thé date the Lessor shall suffef a reduction
in the amount of any refund of federal, state or iocal income
or franchise tax which the Lessor would have been entitled to
receive but for such Tax Loss), accompanied by a description
of such Tax Loss and a computation' of the amount so payable,
and;an amount payable by thé Lessor to the Lessee‘shall‘be
made when the Lessof realizes a tax benefit or ;eceives a
refund. | |

(e) Contest. 1If a claim shall be made by the Inter-

. nal Revenue Service which, if successful, would result in a Tax

Loss under circumstances which WOuld require the Lessée to in-

demhify the Lessor, the Lessor shall'promptly notify the Les-

If within 30 days of such notice the Lessee requests the
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Lessor in writing, and so- long as such proceedings do not inVolve'
any danger of sale, forfeiture or loss of any Items of Equipment,
or any interest therein, and upon the receipt by the Lessor of
(i) an opinion of independent tax counsel obtained at the Les-
see's expense, reasonably satisfactory to the Lessor, to the
effect that a meritorious defense exists as to such claim and
(ii) indemnity reasonably satisfactory to the Lessor, and at the
expense of the Lessee (including, without limitation, all costs,
expenses,.losses, legal and accountants' fees and disbursements,
penalties and intefest), then the Lessor shall in good faith
contest (after ednsultation with the Lessee) invthe name of the
Lessor (or, in the sole discretion of the Lessor, in the name of
the Lessee), the velidity, applicability and amount of the taxes,
fees or other charges involved in the Tax Loss by such proceed-
ings as the Leseor,'after considering-in gopd faith such request
as the Lessee shall make.concerning the most appropriate mode of
contest, es_the Lessor shall in'ite sole discretion determine ap-
propriate, including (x) resisting peyment thereof, (y) not

: péying the same except under protest, if protest is necessary and
properAand (z) if payment be made, using reasonable‘efforts to
obtain a refund thereof in appropriate administrative and judi-
cial proceedings. 1If the Lessee should object to a proposed com-
promise of any such contest and.if the Lessor nevertheless ac-
cepts such compromise, such acceptance shall eperate as a waiver
of the Lessor;s right of indennity against the Lessee with
respect fo the specific tax, fee or other charge being contested,

unless the Lessor shall furnish an opinion of independent tax
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counsel, reasonably satisfactory to the Lessee, stating that the\
proposed compromise fairly reflects the litigation-potentiai of
such contest, If the Lessor shall obtain a refund of all or any
part of such tax, fee or other charge;paid'by'the Lessee,vthe
Lessor shall pay the Lessee an amount which, aftef taking.into
consideration the tax consequences under the lawsvof any federal,
state or local or other taxing authority resulting from the
recéipt by the Lessor of such a refund and the payment hereunder
fo the Lessee, is sufficient to place the Lessor in the same
position,aé it would have been had no refund been received by the
Lessor and the Lésso: had not made any payment"hereunder; pro-
giggg,.that~such)amount-shall not be payable before such time as
Lessee shall have made payment of all indemnities then due under
this Section 15. 1If in éddition to such refund the Lessor shall
receive an amount represénting interest on the'amount of .such
refund, the Lessee shall be paid that'proportion'of such intefeét
- which is fairly attribﬁtable to taxes, fees or other charges paid
by the Lessee prior to the réceipt'of such refund. |

(E) No inconsistent Lessee Actions. The Lessee agrees

that neither it nor any corporation controlled by it, in control
of it, or under common control with it, directly or indirectly,
will at any time take any action or file any returns or other
documents inconsistent with thié'SectiQn 15 and that each of such
corporations will file such returns, take such action and execute
such documenté'as may be reasonable and necessary to facilitate
accompliéhmeﬁt.of the intent hereof. The Lessée agrees to keep

and make available for inspection and copying by the Lessor such
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records as will enable the Lessor to determine that it is

entitled to the full benefit of the Tax Assumptions.

SECTION 16. Lease Extension, Right of First Purchase

(a) Provided that this Lease has not been terminéped
and provided that no Event of Default or occurrence which would
constitute an Event of Default with the lapse of time or the
giving of notice or both, has occurred and is continuing here-
under, the Lessee shall have the option, upon 180 days' prior
written notice to the Lessor to extend the term of this Lease
with respect to all (but not less than all) Items then subject to
. this Lease for a maximum of two renewal terms, each renewal term
- being fqr a period of three years for a rental equal to the Fair
Market Rental Véiue thereof assuming the Equipment to have been
maintained to the standard required under this Lease.

(b) Not less than one-hundred and eighty (180) days
érior to the Expiration Date orvend of the last renewal period,
the Lessee may indicate, by written notice to the Lessor, the
Lessee's interest in exercising the Lessee's lease extension,
which notice shall set forth the Lessee's estimate of the Fair
Market Rental Value and the Fair Market Value of the relevant
Items, assuming the Equipment to have been maintained to the
standard required under this Lease and renewal term being exer-
fcised, aé}of such date. 1If, on or before a date one-hundred and
fifty (150) days prior to the Expiration Date or end of last
renewal period, the Lesspr and the Lessee are unable to agree

upon a determination Qf the Fair Market Rental vValue and the Fair
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Market Value for the requested renewal, such amounts shall be
determihed in accordance~wi£h the procedﬁre for Appraisalf After
a determination has been hade in accordance with the procedure
described above, the Lessee may exercise its option to extend the
term of this Lease by‘aelivering written nbtice of such exercise
to ;he Leséor not less than one-hundred and twenty (120) days
prior to the Expiration Date or end of the last renewal period.
The Lessee shaliAhave no right of early termination comparable to
that provided'in Section 11 hereof duriﬁg,any extended period of
this Leése, and the Caéualty Value applicable to any Item shall
be an amount equal to the Fair Mafket Value ofvéhe Item plus the
Rent payment due on the‘next payment daté of such extended period.
. {(c) For a period of one year after the expiration of

the term‘of this'Lease and ail renéwal terms ptoperl? elecﬁed by-
"the Lessee, the Lessor‘shéll not sell oﬁ purport to sell any Item
of Eguipment to any person, firm or corporation other than the
Lessee, unless during such period (which shall include the last
60 days of the term or last renewal term, if the Lessee have not
elected to renew this Lease) the Lessor shall first have de-
iivered to the Lessee a written offer.td éell such Item to the
Lessee at its Fair Mafket.Value as of the date of the offer. The
Lessee may accept such offer by giving to the Lessor, within 60
days after recéipt of the offer, written notice of acceptance,
but the.Lessee may not accept such offer if an Event of béfault
(or an occurrence which would constitute an Evént of Default with
the lapse of time of giving of notice or bo§h) shall hdve oc-

~curred and be continuing until the Event of Default or occurrence

- 58 -



has been cured. The 60-day period for accepténce shall not. be
extended by reason of any such Event of Default or occurrence or
any efforts to'cufe'it. The Lessor and the Lessee shall use
their best efforts to agree on the Fair Market Value of the Item
promptiy after the offer is made; but if agreement is not reached
withiﬁ 20 days of the date of thévoffer, the partie3~agree to
institute the procedure for Appralsal. If such offer is ac-
cepted, the Lessor shall sell and the Lessee shall purchase such
Item upon the date such offer is accepted. Upon payment by the
Lessee of.ﬁhe.purchase price of the Item, the Lessor shall exe-
cute and deliver to or at the direction of the Lessee a bill of
sale for such Item on an "as-is, where-is" basis and Qithout any
representation or warranty by the Lessor, except for a warranty
that eachVItem is free and clear of all claims, liens, security
interests and~6ther encumbrances in favor of the Lessor or any
person claiming through or under the Lessor. The Lessee shall
pay or cause to be pald all sales and use taxes payable in con;
neéction w1th such sale and all unpald property taxes accrued with
respect to such Item for which the Lessee is responsible under |
the Lease. If the Lessor’s offer is not accepted by the Lessee
“within such 60-day period, the Lessor may sell such Items of
Equipment to any person at any time thereafter, free of all

claims of the Lessee under this Lease.

SECTION 17. Events of Default

The term Event of Default, wherever used herein, shall

mean any of the following events under the Lease listed below
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(whatever the reason for such Event of Default and whether it
shall be Qolunta:y or involuntary or come about or be affected by
operation of law or pufsuant to or in compliance with any
judgment, decree.or ordef of- any couft of any order; rule or
.Fegulation of any administrative or governmentai»body).

(a) The Lessee or any assignee shall'failjto make any
payment of Rent after the same shall become due and such fail-
ure-shall'continUe’for five (5) days aftef written notice thereof
from the Lessor. to the Lessee; or

(b) -The Lessee shall fail to maintain insurance in
aceordance with the requirements of Section 12fhere6f; or

(e)v The Lessee shall fail to perform or observevany
other covenant, condition,'or agreement to be performed or ob-
served‘by it under this Lease or any agreement, document or
certificate delivered by the Lessee in connection herewith, and
.such. failure shall continue for thirty (30) days after written
notice thereof from the Lessor to the Lessee; or

(d) The Guarantor or the Lessee shall fail to perform
or observe any covenant, cenditien, or agreement to be per-
formed by it uhder‘the Participation Agreement or any agree-
ment, documen£ br certificate delivered by‘the Guarantor or the
Lessee in connection therewith, and such failure shall continue
for thirty (30) days after wfitten notice thereof from the Lessor
to the Lessee and the Guarantor; or

(e) Any representation or warranty made by the Lessee
in this Lease or by the Lessee or the Guarantor in the Partici-

pation Agreement, or in any other document (including financial
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statements) or certificate furnished to the.Lessor in éonnec—
tioh therewiﬁh, except the representations and warranties con-
tained in Section 15, shall pfoVe-to have been incorrect in any
héterial respect.when any such representation. or warranty was
made or given; or |

(E) The Lessee or the Guarantor becomes insolvént or
generally is not paying its debts as such debts become due; or
any of them applies for, consents to or acquiésces in the ap-
pointment of a trustee or a receive;,'or_a trustee or receiver
for any properﬁy of any thereof; .or, in the absence of such ap-
plication,'consent or .acquiescence, a trustee Br receiver is
éppointed for the Lesgsee or the Guarantor, or for aVSUbstantial
part of the property of any thereof, and is not discharged within
sixty (60) days; or any bankruptcy, reorganization, debt arrange-
ment or other proceeding under any bankruptcy or insolvency law
or any dissolution or liquidation proceeding is instituted by or
againsf the Lesseerr the Guarantor and, if instituted against
the Lessee or the Guarantor is consented to or acquiesced in or
»remaihs for ninety (90) days undismissed; o;r
| (g) Any obligation of the Leésee of the Guarantor for
borrowed money the'aggregate outstanding principal amount of
which is in excess of $250,000, or for the payment of rent under
leases of real or personal property having aggregate remaining
unpaid rentals in excess of $250,000, or for the deferred pur-
chase price of property having aggregate remaining unpaid pay-
ments in excess of $250;000-bec0mes’or is declared to be due and’

payable prior to its express maturity by reason of default by the
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Lessee or the Guarantor in tﬁe performance or observation of any‘
obligétion or condition; or '

'(h) The Lessee shail attempt to or remove, sell, trans-
fer, encumber, part with possession of, assign or sublet any Item

of Equipmént in violation of the terms of this Lease.

SECTION 18. Reﬁedies
Upon the happenihg of an Event of Default, the Lessor shall
(except to the extent otherwise required by law) be entitled to:

(i) Proceed by appropriate court action or actions to
enforce performance-by the Lessee of the applicable covenants and
terms of this Lease;or to recover damages for the breach thereof;

(ii) Repossess any or all'Items of Equipment without
prejudice to any remedy or claim hereinafter referred to;

(iii) Elect to sell any or all Items of Equipment,
after giving fifteen (15) days' notice to the Lessee, at one or
more public or private sales and recover from the Lessee as
;iquidated damages fo; the Lessee's default hereunder an amount
equél to the amount, if ény, by which (A) the sum of (i) the ag-
gregate Casualty Value of such Ifeﬁs of Equipment>determined as
of,tﬁe rent payment date next following the date such notice is
given, (ii) all Rent owing hereunder to and'including'the rent
payment date immediately following the date such'notice is giveﬁ,
(iii) all reasonable costs and expenses incurred in searching
for, taking, removing, keeping, storing, repairing, restoring,
Aand selling such Items of Equipment, (iv) all other amounts owing

by the Lessee hereunder, whether as additional Rent, indemnifica-



»

tion or otherwise, and (v)'all costs and expenses, including
(without limitation) reasonable legal fees and expenses, incurred
by the Lessor as a result of the Lessee's default hereunder,
exceéds (B) the'amouht received by the Lessor upon such public or
private sales ofAsuqh Items of Equipment;

(iv) Upon notice to the Lessee receive .prompt payment
from the Lessée'pf an amount equal to the aggrégate Casualty
Value determined as of the rent payment date next following the
date such notice is given of all Items of Equipment which‘ﬁaye
not been éold by the Lessor pursuant to élause (iii) above plus,
to the extent not.otherwise recovered from the Lessee pursuént to
said clause (iii) abové, (a) any Rent and other amounts owing
hereunder‘to.and»including the rent payment date immediately fol-
~lowing the. date such notice is given, (b) all reasonable costs
and expenses incurred in searching for, taking, removing, keep-
ing, storing, repairing,and_:estoring such Items qf‘Equipment,

(c) all other amounts owing by the Lessee hereundef whether as
additional Rént, indemnification~or-Otherwise, and (d) all costs
and expenses; inclhding (without lihitation) reasonable legal
feeS'and expenses, incurred by the LLessor as a result of the
Lessee's default hereunder; provided that upon receipt of paymeﬁt
in full of such amount, the Lessor shall transfer to the Lesseé,
‘without any representation of warranty of any kind, express or
implied, whatever title to such Items of Equipment it may have,
free of all liens arising by, through oi under the Lessor or any

of its affiliates;
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(v) By notice‘to the Lessee, declare this Lease termi-
nated without prejudice to the Lessor's rights in respect of
obligationS'then-accrued'and remaining unsatisfied; or

(vi) Avail itself of any other remedy or remedies pro-
~vided‘for by any statute or otherwise available at law, in
equity, or in bankruptcy or inselvencY proceedings. |

»The remedies herein set forth‘or referred to shall be
cumulative. .The refefenees to additional Rent iﬁ clauses (iii).
and (iv) of this Section 18 shall each incluae, without limite—
tion, interest at the Overdue Rate, to the date of receipt by the
- Lessor of the amount payable undef said clause; or installments’
of rent owing‘hereunder,to and including the rent payment date
immediately following the date on which notice:is given under
‘said clause, from the respective due dates of such installments,
and interest on ali Other‘costs, expenses and losses for which
the Lessor is entitled to payment under said clause from the
respective dates incurred by Lessor. i

In the event that on or after any date on>Exhibit A
after which en amount is shown in parenthesis, any or all Items
of Equipment are repossessed pursuant to clause (ii) of this Sec-
tion or sold pursuant to clause (ii) of this Section, the Lessee
shall be entitled-te the lesser of the following amounts:

| (i) the amount shown in parentheses on Exhibit A wfth
respect to such Items determined as of the rent payment date
next following the date the sa1e is made with respect to the
applicable Item or the date restsession of the applicable
Ttem is effected.
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(ii) the excess, if any, of (A) the sum of the proceeds

resulting from the sale of the Items and
Values of any unsold Items; over (B) the

such Items which equals»ﬁhe total of (i)

of such Items of Equipment determined as

“date next folloWing the date such notice

the Fair Market

sum with respect to
the Casualty Value
of the rent payment

is given, (ii) all

Rent owing hereunder to and including the rent payment date

immediately following the date such notice is given, (iiil)

all reasonable costs and expenses incurred in searching for, -

taking, removing, keeping; storing, repairing, restoring, and

selling such Items of Equipment, (iv) all other amounts owing

by the Lessee hereunder, whether as additional Rent, indemni-

fication or otherwise, and (v) all costs

and expenses, in-

cluding (without limitation) reasonable legal fees and ex-

penses, incurred by the Lessor as a result of the Lessee's

default hereunder.

SECTION 19. Notices

All communications and notices provided for herein shall

be in writing and shall become effective one (1) business day

after deposit in the United States mail, with proper post- age

. for first-class mail prepaid certified or registered return

' réceiptirequestéd}‘addreééed:

(a) - if to the Lessor at:

425 California Street

.San Francisco, California 94104

‘Attention: Contract Administration




(b) 1if to the Lessee at:

633 Battery Street ‘
San Francisco, California 94111

Attention: President
with a copy to the Guarantor at the same address as the Lessee,

Attention: President.

SECTION 20. Lessor's Right to Perform for Lessee.

If the Lessee shall fail to make any payment due here-
under or to perform or comply with any of its covenants and
-.agreements contained herein, the Lessor may give notice of such
failure to the Lessee and, within ten days after such nofice is
given, the Lessor may itself make such payment or'perform or com-
ply with such agreements or covénants'except that if the Lessee's
failure creates substantial risk or harm to or forfeiture of any
of the Equipment, the Lessor may make such payment or perform or
comply wiﬁh such agreements or covenants concurrently with or at
any time after the giving of such notice and the amount of the
reasonable expenses of the Lessor (including attorheys' fees and
expenses) incurred in connection with such payment of the per-
formance of or compliance with such agreements or covenaﬁts as
the case may be, together with interes£ theréon at the_Overdue
Rate, shall be deemed Rent, payable by the Lessee upon demand.

No such payment, performance or compliénce by the Lessor shall be
deemed to cure any Event of Default arising out of such failure

of the Lessee to pay, perform or comply.
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SECTION 21. Further Assurances.

The Lessee will promptly and duly execute and deliver tb
the Lessor such documents and assurances and take such further
action as the Lessor may from time to‘time reasonably request in
ofdeﬁ to carry out more effectively the intent and purpose of
this Lease and to establish and protect the rights and remediés
created or intended to be cieated in favor of Lessor hereunder,
including, withoﬁt limitation, if requested by the Lessor and at
the ekpense of the Lessee, the recording or filing of counter-
parts hefeof, or of such other documents with respect hereto, in
accofdance with the laws of such jurisdictionsxhereto, in accor-
dance with the laws of such jurisdictions as Lessor may from time

" to time reasonably request and so advise Lessee in writing.

SECTION 22. Amendments and Miscellaneous

(a) Thé terms of this Lease shall not be waived, alter-
éd, modified, aﬁended, supplemented or terminated in any manner
whatsoever. except by written instrument signed by the Lessor and
the Lessee.

(b) This Lease, including,all‘agreements, covenants,
representations and warranties, shail be binding upon and inure
to the benefit of the Lessor and its successors, assigns, agents,
servants and personal representatives. The obligations and lia-
bilities of the Lessor and the Lessee arising under this Lease
‘shall survive the expiration or earlier termination of this
Lease, until all such obligations have been met and such lia-

bilities have been paid in full.
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(c¢) All agreements, covenants, representations and war;
ranties contained in Ehis Lease or 'in any document or certificate
delivered pursuant hereto or in connection herewith shall Survive
the execution and delivery of this.Leése and the expiration or
‘other termination of this Lease.

(d)  Any ptovision of this Leasé which may be aetermined
by competent authority to be prohibited or unenfbrceable in any
jurisdiction shall, as to such jurisdiction, be ineffective to
the extent of.suCh prohibition or-unenforceability without inva-
lidating the remaining provisions hereof, and any such prohibi-
tion or unenforceability iﬁ~aﬂy jurisdiction shall not’invalidate'
or render unenforceable such proVision in anonther jurisdic-
tion. To the extent permitted b? applicable law, the Lessee
hereby waives any provision of law which renders any provision
hereof'pfohibited.or ﬁnenforceable'in any réspect.

(e) This Lease shall constitute an agreement of 1éase
and nothing heréin shall be construed as conveying‘to fhé Lessee
any right, title qi interest in or to the Equipment, ekqept as
lessee only. |

»(f)‘ The single executed original of this Lease marked
"Original" shall be the “Original" and all other'counterparts
hereof shall be:marked and be "Duplicates." To the extent that
'this Lease constitutes chattel paper, as such term is defined in
the Uniform Commercial Code as in efféct in any applicable juris-
diction, no secufity interest in this Lease may be created
through. the transfer or possession of any counterpart other than

the "Original."
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(g)- This Lease shall be construed in accordance with,

and shall be governed by, the laws of the State of California.

(h)' Section headings are for convenience only and shall

not be construed as part of this Lease.

(i) This Lease is dated as of July 1, 1981 for convenf

ience of identification in the Participation Agreement and other

documents related thereto.

Notwithstanding such dating the ef-

fectiye date of this Lease for all pufposes is the Closing Date.

IN WITNESS WHEREOF,

the parties hereto have each caused

this Lease to be duly executed by their respective officers_

thereunto duly authorized. .

LESSOR:

WELLS FARGO CAPITAL LEASING
CORPORATION

«%r/ L

its Vice Res~cdec g !

- Exhibits:

Exhibit A - Casualty Values

Exhibit B - Termination Values
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LESSEE'

UNITED STATES RAIL SERV_CES,‘
INC.

By @M%W

Seniar Vice President ~




. ' EXHIBIT A TO
. EQUIPMENT LEASE

CASUALTY VALUES

. The Casualty Value of each Item of Equipment and any
amount referred to as "the amount shown in parenthesis" with re-
spect thereto (which the. Lessor and the Lessee have agreed repre-
sents the loss of the Lessee's investment in the Lease that arises
by reason of the partial prepayment of Basic Rent on the twenty-
fourth Basic Rent Date which is reflected in this Schedule) shall
be the percentage of Lessor's Cost of such Item set forth oop051te
the Basic Rent Date:

From the Due - Until the Due Date
Date for for Basic Rent Pay- , Casualty
Basic Rent ment Number and Pay- : Value
Payment Number able on such Date - Percentage
* 1 105.1082
1 2 "107.7687
2 3 108.6747
3 4 109.5746
4 5 - , 110.4445
5 6 : 111.0693
6 7 104.6213
7 8 104.6975
8 9 ' 104.4265
9 10 103 8677
10 11 96.1918
11 12 95.0312
12 13 ‘ 93.7075
13 14 : 92,2845
14 15 83.9715
15 16 - 82.3270
16 17 80.5593
17 18 ' - 78.6589
18 19 : 76.6161
19 - 20 : ©74.4200
20 21 : 72.0592
21 22 69.5213
22 23 66.7932
23 24 (34.8806) 28.2323
24 25 (32.8656) ' 27.0945
25 26 (29.9343) 26.6366
26. 27 (26.6589) : 26.3699
27 28 (23.5980) 25.8560
28 29 (20.6567) 25.2319
29 30 (17.7199) 24.5945
30 31 (14.8698) - 23.9230
31 32 (12.1125) - 23.1918
32 33 { 9.3749) 22.4230
33 34 ( 6.4219) 21.6049
34 35 ( 3.3056) 20.8311
35

36 o -0~ ) - 20.0000

*.Closing Date



EXHIBIT B TO
EQUIPMENT LEASE

TERMINATION VALUES

~ The Termination Value of each Item of Equipment and any
amount referred to as "the amount shown in parenthesis" with re-
spect thereto (which the Lessor and the Lessee have agreed repre-
- sents the loss of the Lessee's investment in the Lease that arises
by reason of the partial prepayment of Basic Rent on the twenty-
fourth Basic Rent Date which is reflected in this Schedule) shall
be the percentage of Lessor's Cost of such Item set forth opposite
the Basic Rent Date: :

Until the Due Date _
- for Basic Rent Pay- Termination
ment Number and Pay- Value

From the Due
Date for
Basic Rent

Payment Number able on such Date Percentage
13 14 .+ 92.2845
14 15 83.9715
15 16 82.3270
16 ' v 17 80.5593
17 18 78.6589
18 ‘ 19 76.6161
19 20 74.4200
20 21 72.0592
21 - 22 69.5213
22 _ o 23 66.7932
23 : - 24 (34.8806) 28.2323
24 25 (32.8656) 27.0945
25 26 - (29.9343) - 26.6366
26 . 27 . (26.6589) 26.3699
27 28 (23.5980), 25.8560
28 29 (20.6567) 25.2319
29 30 (17.7199) 24,5945
30 31 (14.8698) 23.9230
31 32 (12.1125) 23.1918
32 33 { 9.3749) 22.4230
33 34 ( 6.4219) 21.6049
34 35 ( 3.3056) 20.8311
35 36 ( -0- ) 20.0000



Lony

STATE OF CALIFORNIA

N

SS
CITY AND COUNTY OF SAN FRANCISCO ) '
' this 30th day of July, 981 before me personally
appeared & ' and to me
persifally nown, who beilng by me du y sworn, says t they

are pO 55!“ gnnm&nn&i and Nazod Raene Aok of WELLS FARGO
CAPITAL LEASING CORPORATION, that one of the seals affixed to the
foregoing instrument .is the,corporate.seal of said corporation,
that said instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors, and they
acknowledged that the execution of the foregoing instrument was
the free act and deed of said corporation.

Not Public
| g"lllllllllluulllluﬂluuasurna TETRANRIISERESRIILIINTY
(NOTARIAL SEAL) 5 SYLVIA P. FERRAS
S : e CALIEOR A
My commission expires: &ch. \2 \ q g) § NO]Agt;l:&atg{:g?;;?RNlA
§ San Francisco
= My Conunswon Expires Dec. 12, 1981
N+ ||mlmllmmmmmmmms%mummnum
STATE OF SAN FRANCISCO : )
) SS
CITY AND COUNTY OF CALIFORNIA )

On this 30th day of July, 1981, before me personally
appearedwmmmghto e personally ‘known, who being
by me duly sworn, says that he is of UNITED
STATES RAIL SERVICES, INC., that one of the seals affixed to the
foregoing instrument is the corporate seal of said corporation,
that said instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors, and he
acknowledged that the execution of the foregoing instrument was
the free' act and deed of said corporatlon.

Nota%é Publlc

o

(NOTARIAL SEAL)

My commission explres-&b \2 (R R

OFFICIAL SEAL

SYLVIA P. FERRAS
NOTARY PUBLIC - C/‘L FORNIA
City & County of
San Francisco
My Commission Expires Degc. 12, 1981
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