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Consolidated Rail Corporation

: Lease Financing Dated as of October 1, 1987 .
: Conditional Sale Indebtedness Due January 2, 2002

Dear Ms. McGee:

i Pursuant to 49 U.S.C. § 11303 and the Commission’s
. rules and regulations thereunder, as amended, I enclose
herewith on behalf of Consolidated Rail Corporation, for

¢ f111ng and recordation, counterparts of each of the follow-
i ing documents:

i%ﬂ“\ b~ 1. (a) Conditional Sale Agreement dated as of
PP i October 1, 1987, among Consolidated Rail Corporation,
i Thrall Car Manufacturing Company and Trinity Indus-

. tries, Inc., as Builders, and Whirlpool Acceptance

| Corporation, as Vendee; and

t mw,;ﬁ (b) Agreement and Assignment dated as of

l October 1, 1987, among Consolidated Rail Corporation,
. Thrall Car Manufacturing Company and Trinity Indus-
: tries, Inc., as Builders, and Mercantile-Safe Deposit
: and Trust Company, as Agent.

\ D 2. (a) Lease of Railroad Equipment dated as of
T October 1, 1987, between Consolidated Rail Corporation,

as Lessee, and Whirlpool Acceptance Corporation, as
Vendee; and

{ e {W (b) Assignment of Lease and Agreement dated as of

October 1, 1987, between Whirlpool Acceptance




Corporation, as Vendee, and Mercantile-Safe Deposit and
Trust Company, as Agent.

The names and addresses of the parties to the
aforementioned agreements are as follows:

1. Agent:

Mercantile-Safe Deposit and Trust Company
Two Hopkins Plaza
Baltimore, Maryland 21203

2. Vendee:

Whirlpool Acceptance Corporation
17177 N. Laurel Park Drive
Livonia, Michigan 48152

3. Builders-Vendors:

|

/ Consolidated Rail Corporation
1310 Six Penn Center Plaza
Philadelphia, Pennsylvania 19103

Thrall Car Manufacturing Company
26th and State Streetis
Chicago, Illinois 60411

Trinity Industries, Inc.,
2525 Stemmons Freeway
Dallas, Texas 75207

4. Lessee:

Consolidated Rail Corporation
1310 Six Penn Center Plaza
Philadelphia, Pennsylvania 192104

Please file and record the documents referred to
in this letter and index them under the names of the Agent,
the Vendee the Builders-Vendors and the Lessee.

The equipment covered by the aforementioned
documents is listed on Exhibit A attached hereto.

. The equipment bears the legend ”Ownership Subject
to Documents Filed with The Interstate Commerce Commission”.




There is also enclosed a check for $20 payable to
the Interstate Commerce Commission, representing the fee for
recording the Conditional Sale Agreement and related Agree-
ment and Assignment (together constituting one document),
and the Lease of Railrcad Equipment and related Assignment
of . Lease and Agreement (together constituting one document).

Please stamp all counterparts of the enclosed
documents with your official recording stamp. You will wish
to-retain one copy of the instruments and this transmittal
letter for your files. It is requested that the remaining
counterparts of the documents be delivered to the bearer of
this letter,.

Very truly yours,

WUMWL}M

Laurance V. Goodrich
as Agent for Consolidated Rail
Corporation

Noreta R. McGee, Secretary,
Interstate Commerce Commission,
.Washington, D. C. 20423

Encls.
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Tnteestate Cammeree Lonmmission
Sashington, B.L. 20423 ~
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OFFICE OF THE SECRETARY : |
. 10/19/87

Laurance V. Goodrich !
Cravatn,Swaine § Moore
(me Chase Manhattan Plaza !

i

i
Dear  Siv. : p

The enclosed document {s) was racorded pursuant to the provie:

sicns of Sect=ion 11303 of the Interstate Commerce Ac+,49 U.3.C.

‘11303, on  14/19/87  2F 3:15pm , and assigned re-

recordation mumber (S). jezz5, 15335-A,15335-B § 15335-C
' /
Sincerely yours, ‘
S | | s Ll
) :‘ v o . l I‘
o ‘ Sea E:.',-é {
/' Enclosure(s) i b
g - : L
[
/
’.' ,';;l'v .{ zi
» ."" r, ; ‘ "l -
W7 \ ’
4 : N\ .
i SE-30
;o (7/79)
; “ !
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CONDITIONAL SALE AGREEMENT
Déted as of October 1, 1887
among

CONSOLIDATED RAIL CORPORATION,

THRALL CAR MANUFACTURING COMPANY
and
TRINITY INDUSTRIES, INC.

and

WHIRLPOOL ACCEPTANCE CORPORATION
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CONDITIONAIL SALE AGREEMENT dated as of
October 1, 1987, among CONSOLIDATED RAIL
CORPORATION, a Pennsylvania corporation,
THRALL CAR MANUFACTURING COMPANY, a Delaware
corporation and TRINITY INDUSTRIES, INC., a
Delaware corporation (collectively #Build-
ers”, or severally “Builder” or collectively
or severally ”Vendor”, as the context may
require, all as more particularly set forth
in Article 1 hereof) and WHIRLPOOL ACCEPTANCE
CORPORATION, a Delaware corporation
{("Vendee”) .

WHEREAS the Builders have severally agreed to con-
ditionally sell and deliver to the Vendee, and the Vendee
has agreed to conditionally purchase, the railroad equipment
described in Annex B hereto to the extent not excluded
herefrom under the prov151ons hereof (”Unlts”); and

WHEREAS the. Vendee is enterlng into a Lease of
Railroad Equipment with Consoclidated Rail Corporation
(”Lessee”) substantially in the form annexed hereto as
Annex C (”Lease”) pursuant to which the Lessee will lease
from the Vendee such number of Units as are delivered and
accepted hereunder, and

WHEREAS Mercantile-Safe Deposit and Trust Company
(hereinafter called the “Assignee” or the ”“Vendor” as more
particularly set forth in Article 1 hereof), is acting as
Agent for an institutional investor pursuant to a Participa-
tion Agreement dated as of the date hereof (”Participation
Agreement”) among the Assignee, the Lessee, the Vendee and
The CIT Group/Capital Financing, Inc. (together with its
successors and assigns, #Investors”), and all obligations of
the Vendee to the Builders under the Purchase Order (as
defined in the Participation Agreement) will be superseded
by this Agreement.

NOW, THEREFORE, in consideration of the mutual
promises and agreements hereinafter set forth, the parties
hereto do hereby agree as follows.

ARTICLE 1. Assignment; Definitions. The parties
hereto contemplate that the Vendee will purchase the Units
and provide the cash portion of the Purchase Price (as
hereinafter defined) of the Equipment as is required under

. subparagraph (a) of the third paragraph of Article 4 hereof
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and that an amount equal to the balance of such Purchase
Price shall be paid to the Builders by the Assignee pursuant

‘to an Agreement and Assignment (the ”CSA Assignment”) dated

as of the date hereof between each of the Builders and the
Assignee.

The term “Vendor”, whenever used in this Agree-
ment, means, before any assignment of its rights hereunder,
each Builder and any successor or successors for the time

‘being to its properties and business, and, after any such

assignment, both any assignee or assignees for the time
being of such particular assigned rights as regards such

'rights, and also any assignor as regards any rights here-

under that are retained or excluded from any assignment, and

. the term ”Builder”, whenever used in this Agreement, means,

both before and after any such assignment, such Builder and
any successor or successors for the time being to its
properties and business.

The parties hereto contemplate that the Vendee
will assign to the Assignee, as security for the payment and
performance of all the Vendee’s obligations hereunder, cer-
tain rights, titles, and interests of the Vendee in and to
the Lease, pursuant to an Assignment of Lease and Agreement
substantially in the form of Annex D hereto (”Lease
Assignment”). : o

The rights and obligations of the Builders under
this Agreement are several in accordance with their inter-
ests and not joint. Accordingly, whenever this Agreement,
by the use of such designation as “the Vendor”, ”such
Builder” or other similar term, confers a right or imposes
an obligation upon a corporation selling equipment here-
under, such right or obligation shall be construed to accrue

_to or to be enforceable against only the specific corpora-

tion furnishing the units of Equipment giving rise to such
right or obligation and its successors as herein provided.

ARTICLE 2. Construction and Sale. Pursuant to
this Agreement, each Builder will conditionally sell and
deliver to the Vendee, and the Vendee will conditionally
purchase from each Builder and accept delivery of and pay
for (as hereinafter provided and subject to the limitations
hereinafter set forth), such Units, each Unit of which shall
be constructed in accordance with the applicable specifica-
tions referred to in Annex B hereto and in accordance with
such modifications thereof as may be agreed upon in writing
among the applicable Builder, the Vendee and the Lessee

(which specifications and modificatiohs, if any, are
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hereinafter called ”Specifications”). The design, quality
and component parts of each unit of the Equipment shall
conform, on the date of completion of manufacture thereof,
to the Specifications and all United States Department of
Transportation and Interstate Commerce Commission require-
ments and specifications and to all standards, if any,
recommended by the Association of American Railroads reason-
ably interpreted as being applicable to railrocad equipment
of the character of such unit, and each such unit will be
new railroad equipment, will not incorporate any used
components (or, if such components are incorporated, their
aggregate cost will not be more than 20% of the cost of

- material and parts used in constructing such unit) and will

not have been used by any person so as to preclude the
"original use” of such unit, within the meaning of :
Section 167 (c) (2) of the Internal Revenue Code of 1986, as
amended, from commencing with the Vendee. :

ARTICLE 3. Ihspéction and Delivery. Each Builder
will deliver the units of its Equipment to the Vendee at the

place or places specified in Annex B hereto in accordance

- with the delivery schedule set forth in Annex B hereto;
‘provided, however, that delivery of any unit of the Equip-

ment shall not be made (i) until this Agreement and the
Lease have been filed with the Interstate Commerce Commis-
sion pursuant to 49 U.S.C § 11303; (ii) subsegquent to the
commencement of any proceedings or the occurrence of any
event specified in clauses (c¢) or (d) of Article 15 hereof
or the occurrence of any event of default (as described in
Article 15 hereof), or event which, with the lapse of time
and/or demand, could constitute such an event of default
(any such commencement, occurrence, event of default or

- event being hereinafter in this Agreement called a

?Default”); provided, such Builder has notice thereof; or
(iii) if the Purchase Price for such unit when added to the
aggregate Purchase Price of (A) all units theretofore
delivered and accepted under and made subject to this
Agreement and (B) all other units proposed to be delivered
and accepted under and made subject to this Agreement
concurrently with such unit would exceed the Maximum Pur-
chase Price for the Equipment specified in Item 5 of Annex A
hereto. Each Builder agrees not to deliver any unit of the

" Equipment hereunder (a) following receipt of written notice

from the Vendee or the Assignee (i) of a Default, or

(ii) that the Maximum Purchase Price specified in Item 5 of
Annex A hereto (or such higher amount as the Vendee and the
Assignee may have agreed to pursuant to Article 4) would be
exceeded by any subsequent delivery of a unit, or (iii) of

the determination by the Vendee or the Assignee that there
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has been a material adverse change in the business, pros-
pects or financial condition of the Lessee since the date of
the most recent financial statements referred to in the
Paragraph 4(b) of the Participation Agreement, other than as
set forth in the Disclosure Letter referred to in the
Participation Agreement, and (b) until it receives notice
from the Vendee and the Assignee that the conditions con-
tained in Paragraphs 7 and 8 of the Participation Agreement
have been met.

Any Unit not delivered at the time of receipt by
such Builder of the notice specified in clause (a) of the
last sentence in the preceding paragraph of this Article 3
and any unit of Equipment not delivered and accepted here-
under on or prior to December 30, 1987 by reason of noncom-
pliance with the conditions referred to in the next preced-
ing paragraph or causes set forth in the next succeeding
paragraph or otherwise shall be excluded from this Agreement

- and the Vendee shall be relieved of its obligation to

purchase and pay for such unit of Equipment.  If any unit of
Equipment shall be excluded herefrom pursuant to the immedi-
ately preceding sentence, the Vendee and the Builder of such

. Equipment (and any assignee of such Builder) shall execute

an agreement supplemental hereto limiting this Agreement to
the units of Equipment not so excluded herefrom. Pursuant
to the Participation Agreement the Lessee has agreed to
purchase such excluded Equipment and any Equipment excluded
from this Agreement pursuant to the first paragraph of
Article 4 hereof from such Builder, upon the satisfaction or
waiver any conditions of the Purchase Order, all as provided

in Paragraph 1 of the Participation Agreement. The Vendee

agrees, upon any such exclusion, to take such steps, includ-
ing the execution of instruments of transfer, as may be
reasonably requested by the Lessee and at the Lessee’s
expense for the purpose of acknowledging and perfecting the
interest of the Lessee in any unit of Equipment so excluded
from this Agreement, and the Vendee shall have no further
obligation or liability in respect of units so excluded.

Each Builder’s obligation as to the time of deliv-
ery set forth in Annex B is subject, however, to delays
resulting from causes beyond such Builder’s reasonable
control, including but not limited to, acts of God, acts of

' government such as embargoes, priorities and allocatlons,

war or war conditions, riot or civil commotion, sabotage,
strikes, differences with workmen, accidents, fire, flood,
exp1051on, damage to plant, equipment or facilities, delays
in receiving necessary materials or delays of carriers or

. subcontractors.

C-4
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During construction, the Units shall be subject to
inspection and approval by the authorized inspectors of the
Vendee (who may be employees of the Lessee) and each Builder
shall grant to such inspectors reasonable access to its
plant. Each Builder agrees to 1nspect the materials used in
the construction of the Equipment in accordance with its
standard quality control practices. Upon completion of each
unit or a number of units of the Equipment, such unit or
units shall be presented to an inspector of the Vendee (who

. may be an employee of the Lessee) for inspection at the

place specified for delivery, and if each such unit conforms
to the Specifications, requirements and standards applicable
thereto, such inspector or an authorized representative of
the Vendee (who may be an employee of the Lessee) shall
execute and deliver to the Builder of such units of Equip-
ment a certificate of acceptance (“Certificate of Accep-
tance”) substantially in the form of Schedule C to the
Lease; provided, however, that such Builder shall not
thereby be relieved of its warranty referred to 1n Arti-

cle 13 hereof.

: Upon delivery and acceptance of each such unit
hereunder at the place specified for delivery, such Builder
shall have no further responsibility for, nor bear any risk-
of, any damage to or such destruction or loss of such unit;
provided, however, that such Builder shall not thereby be
relieved of its warranty referred to in Article 13 hereof.

Notwithstanding the foregoing or any other pro-
vision of this Agreement to the contrary, the delivery to
and acceptance by or on behalf of the Vendee of any unit of
Equipment excluded from this Agreement pursuant to the first
paragraph of Article 4 hereof shall be ineffective, ab
initio, to create in or transfer to the Vendee any legal or
beneficial right or interest in such unit or (except as
provided in the first paragraph of Article 4 hereof) to
impose on the Vendee any liability, obligation or respon-
sibility with respect thereto; any right or interest in any

" such unit, created in or transferred to or purported to be

created in or transferred to the Vendee, shall be held by
the Vendee solely as trustee for the benefit of such
Builder.

ARTICLE 4. Purchase Price and Payment. The base
price or prices per unit of the Equipment are set forth in
Annex B hereto. Such base price or prices are subject to
such increase or decrease as is agreed to by the Builder
thereof, theée Vendee and the Lessee.  The term ”Purchase
Price” as used herein shall mean the base price or prices
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per unit of the Equipment as so increased or decreased as
set forth in such Builder’s invoice or invoices delivered to
the Vendee (”Invoices”) and, if the Purchase Price is other
than the base price or prices set forth in Annex B, the
Invoices shall be accompanied by, or have endorsed thereon,
the agreement or approval of the Lessee and the Vendee. If
on any Closing Date (as hereinafter defined) the aggregate
Purchase Price of the Equipment for which delivery and
acceptance has theretofore been or is then being made would,
but for the provisions of this sentence, exceed the Maximum
Purchase Price specified in Item 5 of Annex A hereto (or
such higher amount as the Vendee and the Assignee may at
their option agree to prior to delivery of any unit or units
of Equipment that, but for such agreement, would be excluded
from this Agreement), the Builder of such Equipment (and any
assignee of such Builder) and the Vendee will enter into an
agreement excluding from this Agreement such unit or units
of Equipment then proposed to be delivered and accepted for
and specified by the Vendee, as will, after giving effect to
such exclusion, reduce such aggregate Purchase Price to not
more than such Maximum Purchase Price (or such higher amount
as aforesaid).

The Equipment shall be settled for in such number
of Groups of units of Equipment as is provided in Item 2 of
Annex A. The term “Group”, as used herein, shall mean the
Group of units of Equipment being settled for on any Closing
Date. The delivery, inspection and acceptance hereunder of
any unit of. the Equipment after December 30, 1987, shall be
null and void and ineffective to subject such unit of the
Equipment to this Agreement or to constitute acceptance
thereof on behalf of the Vendee for any purpeose whatsoever.
The term “Closing Date” with respect to any Group shall be
such business day (not later than December 30, 1987) as
shall be specified by the Lessee by six days prior written
notice thereof with the concurrence of the Vendee and the
Builder of such Group of Equipment. Such notice shall
specify the aggregate Purchase Price of such Group and a
copy thereocf shall be sent to the Builder of such Group of
Equipment, the Agent and the Vendee. At least five days
prior to each Closing Date, the Builder thereof will present
to the Vendee, the Lessee and the Agent invoices for the
Equipment to be settled for. The closing on each Closing
Date shall take place at the offices of Cravath, Swaine &
Moore in New York, New York. The term ”business days” as
used herein means calendar days, excluding Saturdays,
Sundays and any other day on which banking institutions in
New York, New York, Baltimore, Maryland, Philadelphia,
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Pennsylvania or Detroit, Michigan, are authorized or obli-

gated to remain closed.

The Vendee hereby acknowledges itself to be
indebted to the Vendor in the amount of, and hereby promises
to pay in immediately available funds to the Vendor at such
place as the Vendor may designate, the Purchase Price of the

qulpment as follows:

(a) on each Closing Date with respect to each
Group an amount egual to 23.07358% of the aggregate
Purchase Price of the units of Equipment in such Group:;
and

(b) in 15 consecutive installments, as hereinafter
provided, in an amount equal to the aggregate Purchase
. Price of the units of the Equipment in such Group, less

the aggregate amount paid or payable with respect
thereto pursuant to subparagraph (a) of this paragraph.

The portion of the Purchase Price payable pursuant
to subparagraph (k) of the preceding paragraph (”CSA Indebt-
edness”) shall be payable on the dates specified in Sche-
dule I hereto, commencing January 2, 1989 (or, if any such
date is not a business day, on the next succeeding business
day). The unpaid balance of the CSA Indebtedness from time
to time ocutstanding shall bear interest at 11.16% per annum
(”Debt Rate”). Interest on the unpaid balance of the CSA
Indebtedness shall be payable to the extent accrued on
January 2, 1988, and on each January 2 and July 2 until

‘maturity (each of said dates being hereinafter collectively

called “Payment Dates”). The installments of principal
payable on each Payment Date shall be calculated so that the

.amount and allocation of principal and interest payable on
" each Payment Date shall be substantially in proportion to

the allocation set forth in Schedule I hereto (subject to

" the provisions of Article 7 hereof) and the aggregate of

such installments of principal will completely amortize the
CSA Indebtedness. The Assignee will furnish to the Vendor
and the Lessee promptly after the Closing Date a schedule
showing the respective amounts of principal and interest

~payable on each Payment Date.

, Interest under this Agreement shall be determlned
on the basis of a 360-day year of twelve 30-day months,
except interest payable on January 2, 1988, shall be payable
on an actual elapsed day, 365-day year, basis.



The Vendee will pay, to the extent legally en-
forceable, interest upon all amounts remaining unpaid after
the same shall have become due and payable pursuant to the
terms hereof at the Debt Rate plus 1% per annum (”Overdue
Rate”).

All payments provided for in this Agreement shall
be made in such coin or currency of the United States. of
America as at the time of payment shall be legal tender for
the payment of public and private debts. Except as provided
in Article 7, the Vendee shall not have the privilege of
prepaying any portion of the CSA Indebtedness prior to the
date it becomes due.

, Notwithstanding any other provision of this Agree-
ment (includin but not limited to, an rovision of
Articles 13, 15 and 16 hereof), but not limiting the effect
of Article 21 hereof, the liability of the Vendee or any
assig- nee of the Vendee for all pavyments to be made by it
under this Adreement, including any liability arising out of
or in connection with the performance of its obligations
hereunder and excluding only the obligations set forth in
the proviso in the third paragraph of Article 12 hereof,

he pavments to be made pursuant to subparagraph (a) of the
third paragraph of this Article and the interest payment due
on January 2, 1988, pursuant to the fourth paragraph of this
Article 4, shall not exceed an amount equal to, and shall be
pavable only out of, the “income and proceeds from the
Equipment” (as hereinafter defined and such payments shall
be made by the Vendee only to the extent that the Vendee (orx
any assignee) shall have actually received sufficient
"income and proceeds from the Equipment” to make such
payments. In addition, it is agreed that the Vendee (and
such assignee) (i) make no representation or warranty with
respect to, and are not responsible for, the execution,
validity, sufficiency or enforceability of the Lease (or any
document relative thereto) insofar as it relates to the
Lessee or to any of the Lessee’s obligations thereunder and
(ii) shall not be responsible for the performance or obser-
vance by the lLessee of any of its agreements, representa-
tions, indemnities, obligations or other undertakings under
the Lease; 1t being understood that as to all such matters
the Vendor will look solely to the Vendor’s rights under
this Agreement against the Equipment and to the Vendor’s
rights under the Lease (as assignee under the Lease Assign-
ment) against the Lessee and the Equipment. As used herein
the term “income and proceeds from the Equipment” shall mean
(i) if one of the events of default specified in Article 15

_hereof shall have occurred and while it shall be continuing,



so much of the following amounts as are indefeasibly re-
ceived by the Vendee (or any such assignee) at any time
after any such event and during the continuance thereof:

(a) all amounts of rental and amounts in respect of Casualty
Occurrences (as defined in Article 7 hereof) paid for or
with respect to the Equipment pursuant to the Lease and any
and all other paynents received under Section 10 or any
other provision of the Lease, and (b) any and all payments
or proceeds received for or with respect to the Equipment as-
the result of the sale, lease or other disposition thereof,
after deducting all costs and expenses of such sale, lease
or other disposition, and (ii) at any other time only that
portion of the amounts referred to in the foregoing clauses
(a) and (b) as is indefeasibly received by the Vendee (or
any such assignee) and as shall equal the portion of the CSA
Indebtedness (including prepayments thereof required in
respect of Casualty Occurrences) and/or interest thereon due
and payable on the date such amounts were required to be
paid pursuant to the Lease or as shall equal any other
payments then due and payable under this Agreement; it being
understood that ”income and proceeds from the Equipment”
shall in no event include (A) amounts referred to in the
foregoing clauses (a) and (b) received by the Vendee (or any
such assignee) prior to the existence of such an event of
default which exceeded the amounts required to discharge
that portion of the CSA Indebtedness (including such prepay-
ments) and/or interest thereon due and payable on the date
on which amounts with respect thereto received by the Vendee
(or any such assignee) were required to be paid to it
pursuant to the Lease or which exceeded any other payments
due and payable under this Agreement at the time such
amounts were payable under the Lease or (B) amounts excluded
from the Lease Assignment pursuant to the first paragraph of
Paragraph 1 thereof. Notwithstanding anything to the
contrary contained in this Agreement, in the event the
Vendor shall obtain a judgment against the Vendee for an
amount in excess of the amounts payable by the Vendee
pursuant to the limitations set forth in this paragraph, the
Vendor will limit its execution of such judgment to amounts
payable pursuant to the limitations set forth in this
Article 4. Nothing contained herein limiting the liability
of the Vendee shall derogate from the right of the Vendor to
proceed against the Equipment for the full unpaid Purchase
Price of the Equipment and accrued interest thereon and all
other payments and obligations hereunder.

ARTICLE 5. Title to, and Security Interest in,
the Egquipment. Upon delivery and acceptance of each Unit

" hereunder, title shall pass to the Vendee; provided, how-
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ever, that the Vendor shall and hereby does retain a secu-
rity interest in the Equipment until the Vendee shall have
made all its payments under this Agreement, notwithstanding
any provision of this Agreement limiting the liability of
the Vendee and notw1thstand1ng the delivery of the Equipment
to and the posseSSLOn and use thereof by the Vendee and the
Lessee as provided in this Agreement and the Lease. Any and
all parts installed on and additions and replacements made
to any unit of the Equipment (except as otherwise specifi-
cally provided in Section 9 of the Lease) shall constitute
accessions to the Equipment and shall be subject to all the
terms and conditions of this Agreement and included in the
term “Equipment” as used in this Agreement.

Except as otherwise specifically provided in
Article 7 hereof, when and only when the Vendor shall have
‘been paid the full indebtedness in respect of the Purchase
Price of the Equipment, together with accrued interest and
all other payments as herein provided, absolute right to the
possession of, title to and property in the Equipment shall
pass to and vest in the Vendee without further transfer or
action on the part of the Vendor. However, the Vendor, if
so requested by the Vendee at that time, will (a) execute a
bill or bills of sale for the Equipment releasing its
security interest therein to the Vendee or upon its order,
free of all liens, security interests and other encumbrances
created or retained hereby and deliver such bill or bills of
sale to the Vendee and (b) execute and deliver at the same
place, for filing, recording or depositing in all necessary
public offices, such instrument or instruments in writing as
may be necessary or appropriate in order then to make clear
upon the public records the title of the Vendee to the -
Equipment. The Vendee hereby waives any and all rights,
existing or that may be acquired, in or to the payment of
any penalty or damages for failure to execute and deliver
such bill or bills of sale or instrument or instruments or .
to file any certificate of payment in compliance with any
law requiring the filing of the -same, except for failure of
the Vendor to do so within a reasonable time after written
demand by the Vendee.

» ARTICLE 6. Taxes. All payments to be made by the
Vendee hereunder will be free of expense to the Vendor and
the Investors for collection or other charges and will be
free of expense to the Vendor with respect to the amount of
any Taxes (as defined in § 6 of the Lease; excludin
however, any Taxes imposed on or measured by any fees or
compensation received by the Vendor and any gain or profit
realized by any Builder as a result of any unit of its



Equipment hereunder) all of which Taxes the Vendee assunes
and agrees to pay on demand in addition to the Purchase

‘Price of the Equipment. The Vendee will also pay promptly

all Taxes which may be imposed upon the Equipment delivered

- to it or for the use or operation thereof or upon the

earnings arising therefrom or upon the Vendor solely by

reason of its ownership thereof aad will keep at all times
all and every part of the Equipment free and clear of all
Taxes which might in any way affect title or interests of

“the Vendor or result in lien upon any part of the Equipment;

provided, however, that the Vendee shall be under no. obliga-
tion to pay any Taxes of any kind so long as it or the
Lessee is contesting in good faith and by appropriate legal
or administrative proceedings such Taxes and the nonpayment
thereof does not, in the reasonable opinion of the Vendor,
adversely affect the title or interests or property or

rights of the Vendor in or to the Equipment or otherwise
under this Agreement. If any Taxes shall have been charged

..or levied against the Vendor directly and paid by the

Vendor, the Vendee shall reimburse the Vendor upon presenta-
tion of an invoice therefor, and any amounts so paid by the

Vendor shall be secured by and under this Agreement; provided,

however, that the Vendee shall not be obligated to reimburse
the Vendor for any Taxes so paid unless the Vendor shall
have been legally liable with respect thereto (as evidenced
by an opinion of counsel for the Vendor) or unless the
Vendee shall have approved in writing the payment thereof.

" If the Vendor shall obtain a refund of all or any part of

such Taxes previously reimbursed by the Vendee or an amount
representing interest thereon, the Vendor shall pay the
Vendee the amount of such refund or interest net of expenses.

ARTICLE 7. Maintenance; Casualty Occurrences.

"The Vendee shall, at its own cost and expense maintain each

unit of Equipment in the condition required by § 7 of the
Lease. _

In the event that any unit of the Equipment shall
suffer a Casualty Occurrence (as defined in § 7 of the
Lease), the Vendee shall, promptly after it shall have
determlned or become aware that such unit has suffered a

- Casualty Occurrence, cause the Vendor to be fully informed

in regard thereto. By the later of: (i) the Rental Payment
Date (as defined in the Lease) next succeeding such event
and (ii) the 180th day following such event (provided any
such loss, return, taking or requisition constituting such a
Casualty Occurrence shall have continued for at least 90
consecutive days) (hereinafter called a ”Casualty Payment

- Date”), the Vendee shall pay to the Vendor an amount equal



to the Casualty Value (as hereinafter defined in this
Article) of such unit as of the Rental Payment Date on or
next succeeding the date of such Casualty Occurrence and
shall file, or cause to be filed, with the Vendor a certifi-
cate setting forth the Casualty Value of such unit. Any
money paid to the Vendor pursuant to this paragraph shall be
applied (after the payment of the interest and principal, if
any, on any of the CSA Indebtedness due on such date) to
prepay without penalty or premium the installments cf the
CSA Indebtedness (ratably in accordance with the unpaid
balance of each such installment) together with all unpaid
and accrued interest thereon, and the Vendee will promptly
furnish to the Vendor and the lLessee a revised schedule of
payments of principal and interest with respect to the CSA
Indebtedness thereafter te be made. In the event of the
requisition for use by the United States Government or any
other government or governmental entity of any unit of the
Equipment not constituting a Casualty Occurrence, all of the
Vendee’s obligations hereunder with respect to such unit
shall continue to the same extent as if such requlsltlon had
not occurred.

Upon payment by the Vendee to the Vendor of the
Casualty Value of any unit of the Equipment having suffered
a Casualty Occurrence, absolute right to the possession of,
title to and property in such unit shall pass to and vest in
the Vendee, without further transfer or acticn on the part
of the Vendor, except that the Vendor, if requested by the
Vendee, will execute and deliver to the Vendee, at the

" expense of the Vendee, an appropriate instrument confirming

such passage to the Vendee of all the Vendor’s security
title and interest, and the release of the Vendor’s security
interest, in such unit, in recordable form, in order that
the Vendee may make clear upon the public records the title
of the Vendee to such unit.

The Casualty Value of each unit of the Egquipment
suffering a Casualty Occurrence shall be deemed to be that
portion of the original Purchase Price thereof remaining
unpaid on the Casualty Payment Date (after taking into
account the scheduled payment of interest and principal on
such date) with respect to such .unit (without giving effect
to any prepayment or prepayments theretofore made under this
Article with respect to any other unit), plus interest
accrued thereon but unpaid as of such Casualty Payment Date.
For the purpose of this paragraph, each payment of the Pur-
chase Price in respect of Equipment made pursuant to Arti-

. ¢cle 4 hereof shall be deemed to be a payment on each unit of

the Equipment in like proportion as the original Purchase



Price of such unit bears to the aggregate orlglnal Purchase
Prlce of the Equipment.

The Vendee will cause the Equipment to be insured
as provided in the last paragraph of Section 7 of the Lease.
"If the Vendor shall receive any insurance proceeds or
condemnation payments in respect of such units suffering a
Casualty Occurrence, the Vendor shall, subject to having
received payment of the Casualty Value and provided no
Default shall have occurred and be continuing, pay such
insurance proceeds or condemnation payments to the Vendee.
All insurance proceeds or condemnation payments received by
the Vendor in respect of any unit of Equipment not suffering
a Casualty Occurrence shall be paid to the Vendee upon
-reasonable proof satisfactory to the Vendor that any damage
to such unit in respect of which such proceeds were paid has
been fully repaired so as to comply with the provisions of
the first paragraph of this Article 7, provided no Default -
shall have occurred and be contlnulng.

ARTICLE 8. Reports. On or before the dates
specified in Section 8 of the Lease, the Vendee shall cause
to be furnished to the Vendor the certificates requlred by
Section 8 of the Lease. :

ARTICLE 9. Marking of Eguipment. The Vendee will
cause each unit of the Equipment to be kept numbered and
marked as provided in Section 5 of the Lease. The Vendee
will not permit any such unit to be placed in operation or
exercise any control or dominion over the same until such
markings shall have been made thereon and will replace or
will cause to be replaced promptly any such markings which
may be removed, defaced, obliterated or destroyed. The
Vendee will not permit the identification number of any unit
of the Equipment to be changed except in accordance with a
statement of new number or numbers to be substituted there-
for, which statement previously shall have been filed with
the Vendor and filed and deposited by the Vendee in all
public offices where this Agreement shall have been filed
and deposited.

Except as provided in the immediately preceding
paragraph, the Vendee will not allow the name of any person,
association or corporation to be placed or any unit of the
Equipment as a designation that might be interpreted as a
claim of ownership; provided, however, that the Equipment
may be lettered with the names or initials or other insignia
customarily used by the lLessee or its affiliates.



ARTICLE 10. Compliance with Iaws and Rules.
During the term of this Agreement, the Vendee will comply,

and-will cause every lessee or user of the Equipment to
comply, in all respects (including, without limitation, with
respect to the use, maintenance and operation of the Equip-
ment) with all Applicable Laws (as defined in Section 9 of
the Lease); provided, however, that the Vendee or the Lessee
may, in good faith, contest the validity or application of
any such Applicable Law in any reasonable manner which does
not, in the reasonable opinion of the Vendor, adversely
affect the property or rights of the Vendor under this
'Agreement.

" ARTICLE 11. Possession and Use. The Vendee, so
long as an event of default shall not have occurred and be
continuing under this Agreement, shall be entitled, from and
~ after delivery of the Equipment to the Vendee, to the
possession of the Equipment and the use thereof, upon and -
subject to all the terms and conditions of this Agreement.

The partles hereto acknowledge that the Vendee
51multaneously is leasing the Equipment to the Lessee as
provided in the Lease, and the rights of the Lessee and its
permitted assigns under the Lease shall, subject to the
provision of Sections 4 and 12 of the Lease, be subordinated
and junior in rank to the rights, and shall be subject to
the remedies, of the Vendor under this Agreement.

ARTICLE 12. Prohibition Against Liens. The
Vendee will pay or discharge any and all taxes and sums

claimed by any party from, through or under the Vendee or
its successors or assigns which, if unpaid, might become a
lien, charge or security 1nterest on or with respect to the
Equipment, or any unit thereof, or the interest of the
Vendor therein, or the Vendee's interests in the Lease and
the payments to be made thereunder, and will promptly
discharge any such lien, charge or security interest which
arises, but shall not be required to pay or discharge any
such claim so long as the validity thereof shall be contest-
ed in good faith and by appropriate legal or administrative
proceedings in any reasonable manner and the nonpayment
thereof does not, in the reasonable opinion of the Vendor,
adversely affect the title or interests of the Vendor in or
to the Equipment or otherwise under this Agreement. "aAny
amounts paid by the Vendor in discharge of such liens,
charges or security interests upon the Equipment shall be
secured by and under this Agreement.



This covenant will not be deemed breached by
reason of liens for taxes, assessments or governmental
charges or levies, in each case not due and delinguent, or
undetermined or inchoate materialmen’s, mechanics’, work-
men’s, repairmen’s or other like liens arising in the
ordinary course of bu51ness and, in each case, not delin-
quent.

The foregeing provisions of this Article 12 shall
be subject to the limitations set forth in the last para-
graph of Article 4 hereof and the provisions of Article 21

‘hereof; provided, however, that the Vendee will pay or

discharge any and all taxes, claims, liens, charges or
security interests claimed by any party from, through or
under the Vendee, not arising out of the transactions
contemplated hereby (but including income taxes arising out
of the receipt of rentals and other payments under the Lease
and any other proceeds from the Equipment), which, if
unpaid, (i) might become a lien, charge or security interest
on or with respect to the Equipment, or any unit thereof, or
the Vendee’s interest in the Lease and the payments to be
made thereunder or (ii) would result in the bankruptcy or
reorganization of the Vendee; but the Vendee shall not be
required to pay or discharge any such claim so long as the
validity thereof shall be contested in good faith and by
appropriate legal or administrative proceedings in any
reasonable manner and the nonpayment thereof does not, in
the reasonable opinion of the Vendor, adversely affect the
security interest of the Vendor in or to the Equipment or
ctherwise under this Agreement or in and to the Lease and
the payments to be made thereunder.

ARTICLE 13. Indemnities and Warranties. The

- Vendee agrees to indemnify, protect and hold harmless the

Vendor and the Investors from and against all losses,
damages, injuries, liabilities, claims (including without
limitation claims for strict liability in tort) and demands
whatsoever, regardless of the cause thereof, and expenses in
connection therewith, including but not limited to, counsel

fees and expenses, penalties and interest, arising out of or

as the result of the entering into or the performance of
this Agreement, the retention by the Vendor of title to or a
security interest in the Equipment, the ordering, acquisi-
tion, use, operation, condition, purchase, delivery, rejec-
tion, storage or return of any of the Equipment, any claim
for patent, trademark or copyright infringement, any acci-
dent in connection with the operation, use, condition,
possession, storage or return of any of the Egquipment

resulting in damage to property or injury or death to any



person during the period when security title thereto or a
security interest therein remains in the Vendor or the
transfer of title to the Equipment by the Vendor pursuant to
any of the provisions of this Agreement; except, however,

(a) any losses, damages, injuries or liabilities due to, and
any claims for, wilful misconduct or gross negligence of the
person otherwise to be indemnified and (b) in the case of
such Builder, any losses, damages, injuries, liabilities,
claims and demands whatsoever arising out of any tort or
strict liability by such Builder, breach of warranty or
failure to perform any covenant hereunder by such Builder
‘and except Taxes measured by net income and any matter
covered by such Builder’s warranty or patent indemnification
referred to in Items 3 and 4 of Annex A hereto. This
covenant of indemnity shall continue in full force-and
effect notwithstanding the full payment of the indebtedness
in respect of the Purchase Price of, and the release of the
Vendor’s security interest in, the Equlpment as prov1ded in
Article 5 hereof, or the termlnatlon of this Agreement in
any manner whatsoever. :

None of the indemnities in this Article shall be
deemed to create any right of subrogation in any insurer or
third party against the Vendee therefor, from or under the
Vendor, whether because of any claim paid or defense pro-
vided for the benefit thereof or otherwise.

: The Vendee will bear the responsibility for and
risk of and shall not be released from its obligatioﬁs
hereunder (except as provided in Article 21 hereof) in the
-event of, any damage to or the destruction or loss of any
unit of or all the Equlpment.

Each Builder represents and warrants to the Vendee
that, at the time of delivery and acceptance of each unit of
Equipment of such Builder under this Agreement, the Vendee
will have good and marketable title to such unit, free and
clear of all claims, liens, security interests and other
encumbrances of any nature except only the rights of the.
Vendor under this Agreement and the rights of the Lessee
under the Lease.

. " Each Builder represents that it is not entering
into this Agreement, or into any other transaction contem-
plated by the Participation Agreement, directly or indi-
rectly in connection with any arrangement or understanding
by it in any way involving any employee benefit plan (other
than a governmental plan) with respect to which it, or,
insofar as is known to it, any party to the Part1c1pation



Agreement is a party in interest,_all within the meaning of
the Employee Retirement Income Security Act of 1974, as
amended. . .

: The agreements of the parties relating to each
Builder’s warranty of material and workmanship and patent
indemnification, and the agreement of the parties relating
to each Builder’s limitation of liability, are set forth in
Items 3 and 4 of Annex A hereto. '

ARTICLE 14. Assignments. The Vendee will not

(a) except as provided in Article 11 hereof, transfer the-
right to possession of any unit of the Equipment; or

(b) sell, assign or otherwise dispose of any of its rights
under this Agreement or the Lease unless such sale, assign-
ment, transfer or disposition (i) is made expressly subject
in all respects to the rights and remedies of the Vendor
hereunder and the Lease Assignment (including without
limitation, rights and remedies against the Vendee) and’
(ii) is made to a Permitted Transferee (as hereinafter
defined) and such Permitted Transferee expressly assumes, in-
writing, in form and substance reasonably satisfactory to
the Vendor, all the obligations of the Vendee under this
Agreement, the Participation Agreement, the Lease and the
Lease Assignment. A “Permitted Transferee” shall mean a
transferee which is (i) a bank or trust company having
capital and surplus aggregating at least $100,000,000 or any
member of the same ”affiliated group” (as defined in Sec-
tion 1504 of the Internal Revenue Code of 1986, as amended)
~as such bank or trust company or (ii) a corporation of the

same affiliated group, as so defined, of the Vendee. '

All or any of the rights, benefits and advantages
of the Vendor under this Agreement, including the right to
receive the payments herein provided to be made by the
- Vendee, may be assigned by the Vendor and may be reassigned
by any assignee at any time or from time to time. No such
assignment shall subject any ass%gnee to, or relieve a
Builder from, any of the obligat¥bns of such Builder to
construct and deliver the Equipment in accordance herewith
or to respond to its warranties and indemnities referred to
in Article 13 hereof, or relieve the Vendee of its obliga-
tions to such Builder contained in Articles 2, 3, 4, 6 and
13 hereof, Annex A hereto and this Article 14, or any other
obligation which, according to its terms or context, is
intended to. survive an assignment.

Upon any such assignment, the assignor shall give
written notice to the Vendee and the Lessee, together with a
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copy of such assignment, stating the identity and post
office address of the assignee, and such assignee shall, by
virtue of such assignment, acquire all the assignor’s right,
title and interest in and to the Equipment and this Agree-
ment, or in and to a portion thereof, as the case may be,
subject only to such reservations as may be contained in
such assignment. From and after the receipt by the Vendee
of the notification of any such assignment, all payments
thereafter to be made by the Vendee under this Agreement
shall, to the extent so assigned, be made to the assignee at
such address as it may direct.

The Vendee recognizes that this Agreement will be
assigned to the Assignee as provided in the CSA Assignment.
The Vendee expressly represents, for the purpose of assur-
ance to any person, firm or corporation considering the
acquisition of this Agreement or of all or any of the rights
of the Vendor. hereunder, and for the purpose of inducing
such acquisition, that the rights of the Assignee to the
entire unpaid indebtedness in respect of the Purchase Price:
of the Eguipment or such part thereof as may be assigned
together with interest thereon, as well as any other rights
hereunder which may be so assigned, shall not be subject to
any defense, setoff, counterclaim or recoupment whatsoever
arising out of any breach of any obligation of a Builder
with respect to the Equipment or the construction, delivery
or warranty thereof, or with respect to any indemnity herein
contained, nor subject to any defense, setoff, counterclaim
or recoupment whatsoever arising by reason of any other
indebtedness or liability at any time owing to the Vendee or
the Lessee by a Builder. Any and all such obligations,
howsoever arising, shall be and remain enforceable by the
Vendee or the Lessee, as the case may be, against and only
against the Builders.

_ _ARTICLE 15. Defaults. 1In the event that any one
or more of the following events of default shall occur and
be continuing: :

(a) the Vendee shall fail to pay in full any sum
payable by the Vendee when payment thereof shall be due
hereunder (irrespective of the provisions of Article 4
or 21 hereof or any other provision of this Agreement
limiting the liability of the Vendee) and such default
shall continue for 10 business days after the date such
payment is due and payable; or :

(b) default shall be made in the observance or
performance of any other of the covenants, conditions
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and agreements on the part of the Vendee (irrespective
of the provisions of Article 4 or 21 hereof or any

- other provision of this Agreement limiting the liabil-
ity of the Vendee) or the Lessee contained herein or in
any agreement entered into concurrently herewith
relating to the financing of the Equipment (other than
the Lease), and such default shall continue for 30 days
"after written notice from the Vendor to the Vendee
specifying the default and demanding that the same be
remedied; or ' -

(c} a petition for reorganization under Title 11
of the United States Code (as now constituted or as
hereafter amended, including any successor provision
thereto), shall be filed by or against the lLessee and,
unless such petition shall have been dismissed, nulli-
fied, stayed or otherwise rendered ineffective (but
then only so long as such stay shall continue in force
or such ineffectiveness shall continue), all the
obligations of the Lessee under the Lease and the
Consent shall continue to have been duly assumed in
writing, pursuant to a court order or decree, by a
trustee or trustees appointed (whether or not subject
to ratification) in such proceedings in such manner
that such obligations shall have the same status as
expenses of administration and obligations incurred by
such trustee or trustees, within 60 days after such
petition shall have been filed, or by the trustee in
such proceedings in accordance with the provisions of
11 U.S.C. § 1168, or any successor provision, as the
same may hereafter be amended; or

. (dy any proceeding shall be commenced by or
against the Vendee for any relief which includes, or
might result in, any modification of the obligations of
the Vendee hereunder under any bankruptcy or insolvency
laws, or laws relating to the relief of debtors, _
readjustment of indebtedness, reorganizations, arrange-
ments, compositions or extensions (other than a law
which does not permit any readjustments of such obliga-
tions), and, unless such proceedings shall have been
dismissed, nullified, stayed or otherwise rendered
ineffective (but then only so long as such stay shall
continue in force or such ineffectiveness shall con-
tinue), all the obligations of the Vendee hereunder and
under .the Participation Agreement, shall not have been
and shall not continue to have been duly assumed in
writing, pursuant to. a court order or decree, by a
trustee or trustees or receiver or receivers appointed
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1

(whether or not subject to ratification) for the Vendee
or for its property in connection with any such pro-
ceedings in such manner that such obligations shall
have the same status as expenses of administration and
obligations incurred by such trustee or trustees or
receiver or receivers, within 60 days after such
proceedings shall have been commenced; or

(e) the Vendee shall make or permit any unauthor-

‘ized assignment or transfer cf this Agreement or any

interest herein or any unauthorized transfer of the
right to possession or use of any unit of the Equipment
and the Vendee shall, for more than 30 days after
demand in writing by the Vendor, fail to secure a
reassignment or retransfer to the Vendee of such
Agreement, interest or right; or

(f) an Event of Default (other than an Event of
Default arising by reason of a failure of the Lessee to
pay any amounts not constituting Payments, as defined
in the Lease Assignment, or to perform any covenants
related to amounts not constituting Payments) shall
have occurred under the Lease, unless the Vendee shall
have cured such Event of Default and any corresponding
event of default hereunder (after giving effect to any
applicable grace periods) within ten days after receipt
by the Vendee of written notice of such Event of
Default from the Vendor; provided, however, that if
(1) more .than six Events of Default shall have occurred
under clause (A) of Section 10 of the Lease with
respect to the payment of Basic Rent (as defined in the
Lease) or (ii) more than three such Events of Default
with respect to the payment of Basic Rent shall have
occurred on consecutive dates, then, in either such
case, there shall be an event of default under this.

~clause (f) whether or not the Vendee in fact cures a

seventh, or a fourth consecutive, Event of Default with
respect to the payment of Basic Rent and irrespective
of whether the Vendor shall have given notice of such
seventh, or such fourth consecutive, Event of Default

- - to the Vendee, and provided further, that, upon any

cure being effected, the Vendee shall be subrogated to
the rights of the Vendor to receive from the Lessee (x)
payment of any Basic Rent or other amount as to which
the Vendee has cured a nonpayment and (y) performance
of any covenant as to which the Vendee has cured a
non-performance, in each case, together with interest
on overdue obligations to the extent provided in
Section 16 of the lLease, and the Vendee shall, if no
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other event of default shall then be continuing here-
under, be entitled to receive said moneys upon receipt
thereof by the Vendor (it being understcod, however,
that any event described in clause (a) above, to the
extent that there shall be a concurrent Event of
Default under Section 10 of the Lease, shall not be
deemed an event of default hereunder unless and until
(i) the ten-day period, if any, during which, in
accordance with the provisions of this clause (£f) the
Vendee may cure such Event of Default under the Lease
and any corresponding event of default hereunder shall
have expired and (ii) the Vendee shall not, during such
period, have effected such cure);

then at any time after the occurrence of such an event of
default and so long as such event of default is continuing
the Vendor may, upon written notice to the Vendee and the
Lessee and upon compliance with any legal requirements then
in force and applicable to such action by the vendor,
declare (herein called a ”Declaration of Default”) the
entire unpaid CSA Indebtedness, together with interest
thereon then accrued and unpaid, immediately due and pay-
able, without further demand, and thereafter the aggregate
of the unpaid balance of the CSA Indebtedness and interest
shall bear interest from the date of such Declaration of -
Default at the Overdue Rate, to the extent legally enforce-
able. In addition, if the Vendee does not pay the entire
unpaid CSA Indebtedness, together with the interest thereon
accrued and unpaid to the date of payment but without
penalty or premium, within 30 days of such notice of Decla-
ration of Default, the Vendor may at any time thereafter so
long as such event of default is continuing (subject to the
proviso in the second paragraph of § 4 of the Lease relating
to termination and to the Lessee’s rights of possession, use
and assignment under §§ 4 and 12 of the Lease) cause the
‘Lease to terminate immediately upon the giving of the notice
required by the Lease, but the Lessee shall remain liable as
therein provided. Upon a Declaration of Default, subject to
Article 4 hereof, the Vendor shall be entitled to recover
judgment for the entire unpaid balance of the CSA Indebted-
ness so payable, with interest as aforesaid, subject to the .
provisions of Articles 4 and 21 hereof, and to collect such
judgment out of the “income and proceeds of the Equipment”
wherever situated and only out of the ”“income and proceeds
of the Equipment”.

The Vendor may, at its election, subject to the
provisions of Paragraph 1 of the Lease Assignment, waive any
such event of default and its consequences and rescind and



annul any Declaration of Default or notice of termination of
the Lease by notice to the Vendee and the Lessee in writing
to that effect, and thereupon the respective rights of the
parties shall be as they would have been if no such event of
default had occurred and no Declaration of Default or notice
of termination of the Lease had been made or given. Not-
withstanding the provisions of this paragraph, it is e-
xpressly agreed by the Vendee that time is of the essence of
" this Agreement and that no such waiver, rescission or
annulment shall extend to or affect any other or subsequent
default or impair any rights or remedies consequent thereon.

If at any time after January 2, 1996, an Event of
‘Default, as described in Section 10 of the Lease has occurred
and shall be continuing and provided that no event of
default has occurred and shall be continuing under
Article 15 of the CSA (other than an Event of Default
pursuant to Article 15(e)) then the Vendor agrees that the
Vendee may, but shall not be obligated to, prepay the CSA
Indebtedness within 90 days after the giving of the written
notice from the Vendee described below, for an amount equal
to the then aggregate unpaid principal amount thereof plus a
Yield Maintenance Premium, if any, calculated as hereinbelow
provided, and all interest accrued on the CSA Indebtedness
to the date of such payment, plus all other unpaid
obligations; provided that such a right shall exist only if
the Vendor shall fail to declare a default and give notice
of termination of the Lease within 30 days after delivery to
Lessee and Vendor of a written notice from the Vendee
certifying that there is an Event of Default under the Lease
and describing the same and agreeing to indemnify the Vendor
from any liability to the lLessee based upon the claim that
the lLease was invalidly terminated. Upon receipt of the _
aforementioned payment, Vendor shall upon written request of
Vendee furnish Vendee a release in appropriate form, as well
as, any termination statements or other documents necessary
to reflect the termination of Vendor’s interest in the
Equipment.

#Yield Maintenance Premium” shall mean a premium
equal to the excess, if any, of (a) the Discounted Value of
the CSA Indebtedness over (b) the aggregate unpaid principal
amount of the CSA Indebtedness. The Yield Maintenance
Premium shall in no event be less than zero. “”Discounted
Value” shall mean the amount calculated by discounting all
remaining scheduled payments of the aggregate unpaid princi-
pal amount of the CSA Indebtedness then outstanding from
their respective scheduled due dates to the date of prepay-
" ment of the CSA Indebtedness, in accordance with accepted
financial practice, and at a discount factor (applied on a



semiannual basis) equal to (a) the rate of interest applic-
able to the CSA Indebtedness (being 11.16%) less (b) the
Yield Differential. #Yield Differential” shall mean, with
respect to the Discounted Value of the CSA Indebtedness, the
excess, if any, of (a) the yield to maturity on nine year
U.S. Treasury Bonds determined as of October 8, 1987 (being
9.76%) over (b) the yield to maturity on U.S. Treasury Bonds
with a maturity equal to the original maturity date of the
CSA Indebtedness determined as of a date not less than five
nor more than ten Business Days prior to the date of prepay-
ment of the CSA Indebtedness, in each case as published in
‘The Wall Street Journal (or any other authorltatlve source
selected by the Investor).

ARTICLE 16. Remedies. Subject to the Lessee’s.
rights under Sections 4 and 12 of the Lease, at any time
during the continuance of a Declaration of Default, the
Vendor may, upon such further notice, if any, as may be
required for compliance with any mandatory legal require-
ments then in force and applicable to the action to be taken
by the Vendor, take or cause to be taken, by its agent or
agents, immediate possession of the Equipment, or any
portion thereocf, without liability to return to the Vendee
. any sums theretofore paid and free from all claims whatso-
ever, except as hereinafter in this Article 16 expressly
provided, and may remove the same from possession and use of
the Vendee or any other person and for such purpose may
enter upon the premises of the Vendee or any other premlses-
where the Equipment may be located and may use and employ in
connection with such removal any supplies, services and aids
and any available trackage and other facilities or means of
the Vendee, subject to all mandatory requirements of due
process of law,

In case the Vendor shall demand possession of the
Equipment pursuant to this Agreement and shall designate a
reasonable point or points for the delivery of the Equipment
to the Vendor, the Vendee shall, at its own expense and
risk: ' ’

- (a) forthwith and -in the usual manner (including,
but not by way of limitation, giving prompt telegraphic
and written notice to the Association of American
Railroads and all railroads to which any flatcars to
.which any unit or units are attached have been inter-
.changed or which may have possession thereof to return
the flatcars so interchanged) place such units upon
such storage tracks or other premises of the Lessee or



any of its affiliates as the Vendor reasonably may
'deSLgnate,

: (b) if the Vendor shall so request, cause each
unit of the Equipment to be detached from the flatcar
to which it shall be attached; .

(c) cause such units to be stored on such tracks
or other premlses at the risk of the Vendee without
charge for insurance, rent or storage until all such
units have been sold, leased or otherwise disposed of
by the Vendor; and

(4d) cause the same to be transported to any
reasonable place as directed by the Vendor.

During any storage periocd, the Vendee will, at its own cost
and expense, 1nsure, maintain and keep each such unit in
good order and repair and will permit the inspection of the
Equipment by the Vendor, the Vendor’s representatives and
prospective purchasers, lessees and users. This agreement
to deliver the Equlpment and furnish facilities as herein-
before provided is of the essence of the agreement between
~the parties, and, upon application to any court of equity
having jurlsdlctlon, the Vendor shall be entitled to a

" decree against the Vendee requiring spec1flc performance
hereof. The Vendee hereby expressly waives any and all
claims against the Vendor and its agent or agents for
damages of whatever nature in connection with any retaking
of any unit of the Equipment in any reasonable manner.

' At any time during the continuance of a Declar-
ation of Default, the Vendor (after retaking possession of
the Equipment as hereinbefore in this Article 16 provided)
may, at its election and upon such notice as is hereinafter
set forth, retain the Equipment in satisfaction of the
entire CSA Indebtedness and make such disposition thereof as
the Vendor shall deem fit. Written notice of the Vendor’s
election to retain the Equipment shall be given to the
Vendee and the Lessee, and to any other persons to whom the
law may require notice, within 60 days after such Declara-
tion of Default. 1In the event that the Vendor should elect
to retain the Equipment and no objection is made thereto
within the 60~-day period described in the second proviso
below, all the Vendee’s rights in the Equipment shall
thereupon terminate and all payments made by the Vendee or
for its account may be retained by the Vendor as compensa-
tion for the use of the Equipment; provided, however, that
'1f the Vendee, before the expiration of the 60-day period



described in the provisoc below, should pay or cause to be
paid to the Vendor the total unpaid balance of the CSA
Indebtedness, together with interest thereon accrued and
unpaid and all other payments due under this Agreement, then
in such event absolute right to the possession of, title to
and property in the Equipment shall pass to and vest in the
Vendee; provided further, however, that if the Vendee, the
Lessee or any other persons notified under the terms of this
paragraph objects in writing to the Vendor within 60 days
"from the receipt of notice of the Vendor’s election to
retain the Equipment, then the Vendor may not so retain the
Equipment, but shall sell, lease or otherwise dispose of it
or continue to hold it pending sale, lease or other disposi-
tion as hereinafter provided or as may otherwise be permit-
ted by law. If the Vendor shall not have given notice to
retain as hereinabove provided or notice of intention to
dispose of the Equipment in any other manner, it shall be
deemed to have elected to sell the Equipment in accordance
with the prov151ons of this Article 16.

Subject to the Lessee s rights under Sections 1, 4
and 12 of the Lease, at any tlme'durlng the continuance of a
Declaration of Default, the Vendor, with or without retaking
possession thereof, at its election and upon reasonable
notice (which shall not be less than 10 days) to the Vendee,
the Lessee and any other persons to whom the law may require
notice of the time and place, may sell the Equipment, or one
.or more of the units thereof, free from any and all claims
of the Vendee, the Lessee or any other party claiming from,
through or under the Vendee or the Lessee, at law or in
equity, at public or private sale and with or without’
advertisement as the Vendor may determine; provided, however,
that if, prior to such sale and prior to the making of a '
contract for such sale, the Vendee should tender full
payment of the total unpaid balance of the CSA Indebtedness,
together with interest thereon accrued and unpaid and all
other payments due under this Agreement as well as expenses
of the Vendor in retaklng possession of, removing, storing,
holding and preparing the Equipment for, and otherwise
arranging for, the sale and the Vendor’s reasonable attor-
neys’ fees, then upon receipt of such payment, expenses and
. fees by the Vendor, absolute right to the possession of.
title to and property in the Equipment shall pass to and
vest in the Vendee. The proceeds of such sale or other
disposition, less the attcrneys' fees and any other expenses
incurred by the Vendor in retaking possession of, removing,
storlng, holding, " preparing for sale and selling or other-
wise dlSpOSlng of the Equlpment shall be credlted on the



amount due to the Vendor under thé provisions of this
Agreement.

_ Any sale hereunder may be held or conducted at New
York, New York or Philadelphia, Pennsylvania, at such time
or tlmes as the Vendor may specify (unless the Vendor shall
specify a different place or places, in which case the sale
shall be held at such place or places as the Vendor may
specify) in one lot and as an entirety or in separate lots
and without the necessity of gathering at the place of sale
the property to be sold, and in general in such manner as
the Vendor may determine, so long as such sale shall be in a
commercially reasonable manner. The Vendor or the Vendee
may bid for and become the purchaser of the Equipment, or
any unit thereof, so offered for sale. If there is no Event
of Default under the Lease, the Lessee may alsc bid for and
become the purchaser of the Equipment. The Vendee and the
- Lessee shall be given written notice of such sale or the
making of a contract for such sale not less than 10 business
days prior thereto. If such sale shall be a private sale
(which shall be deemed to mean only a sale where an adver-
tisement for bids has not been published in a newspaper of
general circulation or a sale where fewer than 40 offerees
have been solicited in writing to submit bids), it shall be
subject to the rights of the Lessee and the Vendee to
purchase or provide a purchaser, within 10 days after notice
of the proposed sale price, at the same price offered by the
intending purchaser or a better price. 1In the event that
the Vendor shall be the purchaser of the Equipment, it shall
not be accountable to the Vendee or the Lessee (except to
the extent of surplus money received as hereinafter provided
in this Article 16), and in payment of the purchase price
therefor the Vendor shall be entitled to have credited on
account thereof all or any part of sums due to the Vendor
hereunder. '

Each and every power and remedy hereby specific-
ally given to the Vendor shall be in addition to every other
power and remedy hereby specifically given or now or here-
after existing at law or in equity, and may be exercised
from time to time and simultaneously and as often and in
such order as may be deemed expedient by the Vendor. All
such powers and remedies shall be cumulative, and the
exercise of one shall not be deemed a waiver of the right to
exercise any other or others. No delay or omission of the
.Vendor in the exercise of any such power or remedy and no
renewal or extension of any payments due hereunder shall
impair any such power or remedy or shall be construed to be
‘a walver of any default or an aquiescence therein. Any



~extension of time for payment hereunder or other indulgence
granted to the Vendee or the Lessee shall not otherwise
alter or affect the Vendor’s rights or the Vendee’s obliga-
tions hereunder. The Vendor’s acceptance of any payment
after it shall have become due shall not be deemed to alter
or affect the Vendee’s obligations or the Vendor’s rights
hereunder with respect to any subsequent payments or default
therein.

Subject to the third paragraph of this Article 16,
if, after applying all sums of money realized by -the Vendor
under the remedies herein provided, there shall remain any
amount due to it under the provisions of this Agreement, the
Vendee shall pay the amount of such deficiency to the Vendor
" upon demand, together with interest thereon from the date of
such demand to the date of payment at the Overdue Rate, and,
~if the Vendee shall fail to pay such deficiency, the Vendor
may bring suit therefor and shall, subject to the limita-
tions of the last paragraph of Article 4 hereof, be entitled
‘to recover a judgment therefor against the Vendee. If,
after applying as aforesaid all sums realized by the Vendor,
there shall remain a surplus in the possession of the
Vendor, such surplus shall be paid to the Vendee.

The Vendee will pay all reasonable expenses,
including attorneys’ fees, incurred by the Vendor in enforc-
ing its remedies under the terms of this Agreement. In the
event that the Vendor shall bring any suit to enforce any of
its rights hereunder and shall be entitled to judgment, then
in such suit the Vendor may recover reasonable expenses,
including reasonable attorneys’ fees, and the amount thereof
shall be included in such judgment. o

The foregoing provisions of this Article 16 are
subject in all respects to all mandatory legal requirements
at the time in force and applicable thereto.

ARTICLE 17. Applicable State laws. Any provision
of this Agreement prohibited by any applicable law of any
jurisdiction shall as to such jurisdiction be ineffective,
without modifying the remaining provisions of this Agree-
ment. Where, however, the conflicting provisions of any
such applicable law may be waived, they are hereby waived by
the Vendee to the full extent permltted by law, it being the
intention of the parties hereto that this Agreement shall be
deemed to be a conditional sale agreement and enforced as
such.



Except as otherwise provided in this Agreement,
the Vendee, to the full extent permitted by law, hereby
waives all statutory or other legal requlrements for any
notice of any kind, notice of intention to take possession
of or to sell or lease the Equipment, and any other require-
ments as to the time, place and terms of the sale or lease
- thereof, any other requirements with respect to the enforce-
ment of the Vendor’s rights under this Agreement and any and
all rights of redemption.

ARTICLE 18. Recording. The Vendee will (a) cause
this Agreement, any assignments hereof and any amendments or
supplements hereto or thereto, to be filed with the Inter-
state Commerce Commission pursuant to 49 U.S.C. § 11303 and

deposited with the Registrar General of Canada (notice of
such deposit to be forthwith given in The Canada Gazette)
pursuant to Section 86 of the Railway Act of Canada;

. (b) cause all necessary filings and recordings, and, when
required, refilings and rerecordings of this Agreement, any
assignments hereof, and the Lease and the Lease Assignment
and any amendments or supplements hereto or thereto and/or
appropriate financing statements or continuation statements
to be made, and from time to time when required refiled and
- rerecorded, in accordance with the applicable provisions of
the Uniform Commercial Code of the State of Michigan (and,
if the Vendee changes its chief place of business to a

- different state, in any such different state) and in any
other jurisdiction where filing is reasonably requested by
the Vendor for the purpose of proper protection, to the
satisfaction of counsel for the Vendor, of its security
~interest in the Equipment and its rights under this Agree-
ment and the Lease Assignment or for the . purpose of carrying
~out the intention of this Agreement; and (c) the Vendee will
from time to time do and perform any other act and will
execute, acknowledge, deliver, file, register, deposit and
‘record any and all further instruments required by law or
reasonably requested by the Vendor for the purpose of proper
protection, to the satisfaction of counsel for the Vendor,
of its interest in the Equipment and its rights under this
Agreement or for the purpose of carrying out the intention
of this Agreement; and the Vendee will promptly furnish to
the Vendor certificates or other evidence of such filing,
registering, dep051t1ng and recording satisfactory to the
Vendor.

ARTICLE 19. Article Headings; Effect and Modi-
fication of Agreement. All article headings are inserted
for convenience only and shall not affect any construction
or interpretation of this Agreement.



Except for the Participation Agreement, this
Agreement, including the Annexes hereto, exclusively and
completely states the rights of the Vendor and the Vendee
with respect to the Equipment and supersedes all other
agreements, oral or written, with respect to the Equipment.
No variation or modification of this Agreement and no waiver
of any of its provisions or conditions shall be valid unless
in writing and signed by duly authorlzed representatives of
the Vendor and the Vendee.

ARTICLE 20. Notice. Any notice required or
permitted hereunder shall be deemed to have been received by
the addressee on the date of actual receipt (if such date is
a business day, otherwise on the next business day), if
transmitted by mail, air courier, telex, telecopy or similar
transmission, or by hand. addressed as follows: ' .

(a) to the Vendee, Whirlpool Leasing Services,
Inc., 17177 N. Laurel Park Drive, Suite 233, Livonia, -
- Michigan 48152, Attention: Leverage Lease Administra-
tor, X
(b) to the Lessee, Consolidated Rail Corporation,
1310 Six Penn Center Plaza, Philadelphia, Pennsylvania
'19103,,Attention of Assistant Treasurer - Financing,

(¢) to a Builder at its address specified in
Item 1 of Annex A hereto,

(d) to the Assignee, Mercantile-Safe Deposit and
Trust Company, (if by hand, 2 Hopkins Plaza), P.0. Box
2258, Baltimore, Maryland 21203, Attention of Corporate
Trust Department,

(e) to any assignee of the Vendor or Assignee,  or
of the Vendee, at such address as may have been fur-
nished in writing to the Vendee, or the Vendor or the
Assignee, as the case may be, and to the Lessee, by
such assignee,

or at such other address as may have been furnished in writ-
ing by such party to the other parties referred to above.

ARTICLE 21. Immunities; Satisfaction of Undertak-
- ings. The obligations of the Vendee under the second and
eighth paragraphs of Article 16 (including the provisions
thereof with respect to insurance, maintenance and repair)
and under Articles 3, 6, 7 (other than the second and third
sentences of the second paragraph thereof which are subject



to the provisions of the last paragraph of Article 4 hereof),
8, 9, 10, 12 (other than the proviso to the last paragraph
thereof), 13 and 18 hereof shall be deemed in all respects
satisfied by the Lessee’s undertakings contained in the
Lease. The Vendee shall not have any responsibility for the
Lessee’s failure to perform such obligations, but if the
same shall not be performed they shall constitute the basis
for an event of default pursuant to Article 15 hereof.

ARTICLE 22. Law Governing. The terms of this
Agreement and ail rights and obligations hereunder shall be
governed by the laws of the State of New York; provided, -
however, that the parties shall be entitled to all rights
conferred by 49 U.S.C. § 11303 and such additional rights
arising out of the filing, recording or deposit hereof or
‘financing statements under the Uniform Commercial Code and
of any assignment herecof as shall be conferred by the laws
of the several jurisdictions in which the same shall be
filed, recorded or deposited and any rlghts arlslng out of
the marklng on the units of Equipment.

Q
I

30



ARTICLE 23. Execution. This Agreement may be
executed in any number of counterparts, such counterparts
together consituting but one and the same contract, but the
counterpart delivered to the Agent pursuant to the CSA
Assignment shall be deemed to be the original and all other
counterparts shall be deemed to be duplicates thereof. This
Agreement shall be effective when counterparts hereof have '
been delivered to Cravath, Swaine & Moore at their offices
in New York, N.Y. Each Builder shall be bound hereunder
notwithstanding the failure of any other Builder to execute
and deliver this Agreement or to perform its obligations
hereunder. Although for convenience this Agreement is dated
as of the date first above written, the actual date or dates
of execution hereof by the partles hereto is or are, respec-
tively, the date or dates stated in the acknowledgments
-hereto annexed. »

IN WITNESS WHEREOF, the parties hereto have
executed this instrument all as of the date first above
written.

CONSOLIDATED RAIL CORPORATION,

[Corporéte Seal] :
' .yﬁiumﬁf -ﬁf&JMM'
Attest:
. i |
< / ' KA ﬁ' // W u"-'&” - i_‘,,,.f.-ﬂ...nll...-l.-l.’,v,-tﬂ-m....j T e bkt

Asgdstant SégYetary
THRALL CAR MANUFACTURING
COMPANY,
[Corporate Seal] by

Attest:

Vice President

 Assistant Secretary



- ARTICLE 23. Execution. This Agreement may be
executed in any number of counterparts, such counterparts
together consituting but one and the same contract, but the
counterpart delivered to the Agent pursuant to the CSA '
Assignment shall be deemed to be the original and all other
counterparts shall be deemed to be duplicates thereof. This
Agreement shall be =ffective when counterparts hereof have
been delivered to Cravath, Swaine & Moore at their offices
in New York,-N.Y. Each Builder shall be bound hereunder
notwithstanding the failure of any other Builder to execute
and deliver this Agreement or to perform its obligations
hereunder. Although for convenience this Agreement is dated
as of the date first above written, the actual date or dates
of execution hereof by the parties hereto is or are, respec-
tively, the date or dates stated in the acknowledgments
hereto annexed. '

. IN WITNESS WHEREOF, the parties hereto have
executed this instrument all as of the date first above
written.

CONSOLIDATED RAIL CORPORATION,
[Corporate Seal] : by

Attest:

Vice President

Assistant Secretary

THRALL CAR MANUFACTURING
COMPANY,

[Corporate Seal]' by

)
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TRINITY INDUSTRIES, INC.,

[Corporate Seal) b e
pora ! y é%i;é; »ﬁék )
Attest: . ‘ 7 ” %¢%“b%” s
w 0 8{ - Vice PResiodat
Shusvre V

Assistant Secrefary

WHIRLPOOL ACCEPTANCE

CORPORATION, :
[Corporate Seal) by
Attest: ,
Vice President

Assistant Secretary



[Corporate Seal]

Attesti

Assistant Secretary

%ﬁélsf&htyéecfetary

TRINITY INDUSTRIES, INC.,

by

WHIRLPOOL ACCEPTANCE
CORPORATION,

by i'l N lm \‘.

%w ns mﬂm:wuh ........

Senior Vice Pre51deﬁt Finance



STATE OF TEXAS, )
' } ss.:
COUNTY OF .DALLAS, )

On this fwa day of Oc;pper 1987, before me |
personally appeared Fr AT s s A Alelppe) , to me
personaﬂly own, who, being by me duly svorn, says that he
is a Zkte flredidern? of TRINITY INDUSTRIES, INC., that one
of the seals affixed to the foregoing 1nstrument is the -
corporate seal of said corporation, and that said instrument
was signed and sealed on behalf of said corporation by
authority of its Board of Directors, and he acknowledged
that the execution of the foregoing instrument was the free
act and deed of said corporation.

.

“~[Notarial Seal]

. My Commission expires

STATE OF MICHIGAN, )

: ) ss.:
COUNTY OF WAYNE, )
‘ On this day of October 1987, before me
personally appeared , to me per-

sonally known, who, being by me duly sworn, says that he is
a Vice President of WHIRLPOOL ACCEPTANCE CORPORATION, that
one of the seals affixed to the foregoing instrument is the
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation, by authority of
its Board of Directors, and he acknowledged that the execu-
tion of the foregoing instrument was the free act and deed
of said corporation.

Notary Public
[Notarial Seal]

My Comnission expires



STATE OF TEXAS, )

) ss.:
COUNTY OF DALLAS, )

On this " day of October 1987, before me
personally appeared , to me
personally known. who, being by me duly sworn, says that he
is a of TRINITY INDUSTRIES, INC., that one

of the seals affixed to the foregoing instrument is the
corporate seal of said corporation, and that said instrument
was signed and sealed on behalf of said corporation by
authority of its Board of Directors, and he acknowledged
that the execution of the foregoing instrument was the free
act and deed of said corporation.

Notary Public
[Notarial Seal] .

My Commission expires

STATE OF MICHIGAN, )
3 ) ss.:
COUNTY OF BERREEN )

on this /9 day of October 1987, before me
personally appeared G. J. Kroger ., to me per-
sonally known, who, being by me duly sworn, says that he is
a Vice President of WHIRLPOOL ACCEPTANCE CORPORATION, that
one of the seals affixed to the foregoing instrument is the
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation, by authority of
its Board of Directors, and he acknowledged that the execu-
tion of the foregoing instrument was the free act and deed
of said corporation. TN el

\ ” { ‘\ ™ N Y
AR BT Y R
L N300 A e A e JEOLY N

"~ Notary Public

[Notarial Seal]

My Commission expires



.ji{fgiﬁotafial Seal]

COMMONWEALTH OF PENNSYLVANIA, )

.Y ss.:
COUNTY OF PHILADELPHIA, )

On this /A ¥4 day Of'October 1987, beforevme

personally appeared Vi § ol dia , to
me personally known, who, being by me duly sworn, says that
he is the Adeccq s -Folts g ieden s of CONSOLIDATED RAIL

CORPORATION, that one of the seals affixed to the foregoing
-instrument is the corporate seal of said corporation, and
that said instrument was signed and sealed on behalf of said
.corporation by authority of its Board of Directors, and he
acknowledged that the execution of the foregoing instrument
- .was the free act and deed of said corporation.

- ‘ ) N ' o
~ £ . ‘)"':/t!-----11l":-«—":ELA‘l."..---HIC.A-u-;q:.......-wz.....ﬁi:--.-" L/ .’ .

Notary Public

N

MARIANNE C. BAKER ‘
| i i : ' Notary Public, Phila, Phils, Co.
My Commission explres. My Commission Expires Aug. 6, 1990

STATE OF ILLINOIS, )

: : ss.:
'COUNTY OF COOK, )

On this day of October 1987, before me person-
ally appeared ' _ ; to me per-
sonally known, who, being by me duly sworn, says that he is
a of THRALL CAR MANUFACTURING COMPANY,

that one of the seals affixed to the foregoing instrument is
' the corporate seal of said corporation, and that said
instrument was signed and sealed on behalf of said corpora-
tion by authority of its Board of Directors, and he acknowl-
edged that the execution of the foregoing instrument was the
free act and deed of said corporation.

Notary Public

[Notarial Seal]

My Commission expires
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COMMONWEALTH OF PENNSYLVANIA, )

‘ sS.:
COUNTY OF PHILADELPHIA, )

Oon this day of October 1987, before me
personally appeared : , to
me personally known, who, being by me duly sworn, says that
he is the of CONSOLIDATED RAIL

CORPORATION, that one of the seals affixed to the foregoing
instrument is the corporate seal of said corporation, and
that said instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors, and he
acknowledged that the execution of the foregoing instrument
was the free act and deed of said corporation.

Notary Public
[Notarial Seal])
My Commission expires
STATE OF ILLINOIS, )

) 'ss.:
COUNTY OF COOK, )

On this 12thday of October 1987, before me person-.

ally appeared J. M. Higgins , to me per-
sonally known, who, being by me duly sworn, says that he is
a Vice President of THRALL CAR MANUFACTURING COMPANY,

that one of the seals affixed to the foregoing instrument. is
the corporate seal of said corporation, and that said
instrument was signed and sealed on behalf of said corpora-

tion by authority of its Board of Directors, and he acknowl-

edged that the execution of the fo eg01ng lnstrumﬁnt was the
free act and deed of said corpor@& oS
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N Notary Public

[Notarial Seal]

My Commission expires

“OFFICIAL SEAL"

DENNA L. KNEZ
Notary Public, State of Hllinois
My Commission Expires 1 /16/89
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SCHEDULE I

Allocation Schedule of Each $1,000,000 of 11.16% CSA

Payment
Date

1/2/88

7/2/88

1/2/89
7/2/89

1/2/90
7/2/90

1/2/91

7/2/91 |

1/2/92

7/2/92

1/2/93
7/2/93

1/2/94

7/2/94

1/2/95
7/2/95

1/2/96
7/2/96

1/2/97
7/2/97

.00

.00

Indebtedness
Debt Interest Principal
Service Payment Repayment
* % .00

55,800.00 55,800.00 .00
- 77,402.18 55,800.00 21,602.18

54,594.60 54,594.60

78,607.59 54,594.60 24,012.99

53,254.67 53,254.67 .00

79,947.51 53,254.67 26,692.84

51,765.21 51,765.21 .00

81,436.97 51,765.21 29,671.76

50,109.53 50,109.53 .00

83,092.65 50,109.53  32,983.12-

48,269.07 48,269.07 -

84,933.11 48,269.07 36,664.04
133,202.18 46,223.22 86,978.96
121,539.83 41,369.79  80,170.04

36,896.30 ' 36,896.30 .00
116,775.56 36,896.30 79,879.26

32,439.04 32,439.04 .00
100,238.43 32,439.04  67,799.39

28,655.83 28,655.83 .00

Principal
Balance

1% 000, 000.00
1,000, 000. 00

978,397.82
978,397.82

954,384.83
954,384.83

927,6921.99

927,691.99

.898,020.23
898,020.23

865,037.11
865,037.11

828,373.07

741,394.11

661,224.07
661,224.07

581,344.81
581,344.81

513,545.42
513,545.42

* Interest only shall be payable to the extent accrued on this date.
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Payment
Date

1/2/98
7/2/98

1/2/99
7/2/99

1/2/00
7/2/00

1/2/01
7/2/01

1/2/02

Debt
Service

115,578.41
23,805.55

145,804.67
16,998.00

153,416.84

9,385.83

161,928.73
873.94

16,535.92

Ending
Interest
Payment

28,655.83
23,805.55

23,805.55

16,998.00

~16,998.00

' 9,385.83

9,385.83
873.94

873.94

36

Principal

. Repayment

86,922.58
.00

121,999.12
.00

136,418.84
.00

152,542.90
.00

- 15,661.98

Principal
Balance

426,622.84

426,622.84

304,623.72
304,623.72

168,204.88
168,204.88

15,661.98
15,661.98

.00
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Amnex A
to
Conditional Sale Agreement

Item 1: : Consolidated Rail Corporation, a Pennsylvania
: Corporation, 1310 Six Penn Center Plaza,
Philadelphia, Pennsylvania 19103, attention
of Assistant Treasurer-Financing (“Conrail”).

Thrall Car Manufacturing Company, a Delaware
corporation, 26th and State Streets, Chicago
Heights, Illinois 60411 (”Thrall”).

Trinity Industries, Inc., a Delaware corpora-
tion with an address at 2525 Stemmons Freeway,
Dallas, Texas 75207 (”Trinity”).

Item 2: The Equipment shall be settled for in three
Groups on October 15, October 29 and November
19, 1987, unless the parties hereto otherwise
agree. - ‘

Item 3(a): : ' .

(See Note 1) Thrall warrants that its Equipment will be

‘ ~ built in accordance with the Specifications
"and the standards and requirements set forth
in Article 2 of the Conditional Sale Agree-
ment to which this Schedule A is attached
(the ”CSA”) and warrants the Equipment will
be free from defects in material (except as
to specialties incorporated therein which
were specified or supplied by the Lessee and
not manufactured by Thrall) and workmanship
under normal use and service, Thrall’s
obligation under this Item being limited to
making good at its factory any part or parts
of any unit of the Equipment which shall,
within one year after the delivery of such
unit to the Lessee, be returned to Thrall
with transportation charges prepaid and which
Thrall’s examination shall disclose to its
satisfaction to have been thus defective.
THE FOREGOING WARRANTY OF THRALL IS EXPRESSLY
IN LIEU OF ALL OTHER WARRANTIES, EXPRESSED OR
IMPLIED, INCLUDING ANY IMPLIED WARRANTY OF
MERCHANTARBRILITY OR FITNESS FOR A PARTICULAR



(b)
(See‘Note 1)

PURPOSE, AND OF ALL OTHER OBLIGATIONS OR
LIABILITIES ON THE PART OF THRALL, EXCEPT FOR
ITS ORLIGATIONS UNDER ARTICLES 2, 3, 4 AND 13
OF THE CSA, AND THRALL NEITHER ASSUMES NOR
AUTHORIZES ANY PERSON TO ASSUME FOR IT ANY
OTHER LIABILITY IN CONNECTION WITH THE '
CONSTRUCTION AND DELIVERY OF ITS EQUIPMENT,
EXCEPT AS AFORESAID.

Thrall agrees that the Vendee or the Lessee
as well as Thrall may to the extent permitted
by law take and prosecute claims against
vendors of specialities purchased by Thrall
for incorporation in the Equipment and not
warranted hereunder for the breach of any
warranty by the vendors with respect to such
specialties. Thrall and the Vendee and the
Lessee, as a condition of its being a third
party beneficiary hereof, each agrees to
notify the others prior to asserting any
claim against any such vendors of special-
ties. If Thrall determines that it has no
interest in any such claim asserted by the
Vendee, Thrall agrees to assign to the
Vendee, solely for the purpose of making and
prosecuting any such claim, all of the rights
which Thrall has against such vendor for the
breach of warranty or other representation
respecting the Equipment.

Thrall further agrees that neither the
inspection as provided in Article 3 of this
Agreement, nor any examination or acceptance
of any units of the Equipment as provided in
said Article 3, shall be deemed a waiver or
modification by either the Vendee or the
Lessee of any of their rights under this
Item 3. ‘

It is further understood and agreed that the
word “design(s)” as used herein and in Item 4
hereof and the word *”specialties” as used
herein shall be deemed to include articles,
materials, systems, formulae and processes.

Trinity warrants to the Vendee for a period
of one year from the date of shipment f.o.b.
plant of manufacture or 25,000 miles of
service, whichever occurs first, that the
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units of the Equipment are free of defects in
material and weorkmanship under normal
interchange use and service. '

"TRINITY SHALL NOT BE RESPONSIBLE FOR ANY
CONSEQUENTIAL DAMAGES OR ANY FURTHER LOSS BY
REASON OF ANY DEFECT.

This warranty does not cover or apply to any
product, accessory, part or attachment which
is not manufactured by Trinity.

If the Vendee believes any part of the
Equipment to be defective in material or
workmanship, the Vendee must give written
notice thereof to Trinity at its address
specified in this Agreement prior to the
expiration of the warranty period, specifying
details as to date and place of purchase, car
number, and alleged defect. Trinity will
then give written instructions to the Vendee
as to how any defect is to be repaired or
replaced. Subject to compliance by the
Vendee with the foregoing requirements and
provided that Trinity determines to its
satisfaction the alleged defect to be the
‘result of faulty material or workmanship,
Trinity, without charge, will repair any
defect in material or workmanship after the
defective part or Equipment is received at

" Trinity’s repair shop or a shop selected by
Trinity. SUCH REMEDY IS THE SOLE AND EXCLU~-
SIVE REMEDY OF THE VENDEE. Other than new
car freight costs, transportation charges for
the movement of cars to and from a shop will
be for Trinity’s account if Trinity’s exami-
nation discloses to Trinity’s satisfaction
that any parts are defective. Should Trinity’s
examination determine to Trinity’s satisfac~-
tion that any part or parts are not defec-
tive, any transportation charges will be for
the Vendee’s account. '

THE ABOVE EXPRESS WARRANTY IS IN LEIU OF ALL
OTHER WARRANTIES, EXPRESS OR IMPLIED, INCLUD-
ING ANY WARRANTIES OF MERCHANTABILITY OR
FITNESS FOR A PARTICULAR PURPOSE (EXCEPT AS
TO TITLE), AND ALL WARRANTIES, EXPRESS OR
IMPLIED (EXCEPT AS TO TITLE), ARE LIMITED TO



item.4(a):
(See Note 1)

ONE YEAR IN DURATION OR 25,000 MILES OF

SERVICE, WHICHEVER OCCURS FIRST, AS SPECIFI-
CALLY PROVIDED ABOVE.

Except in case of designs, processes or -
combinations specified by the Lessee and not
developed or purported to be developed
Thrall, and articles and materials specified
by the Lessee and not manufactured by Thrall,
Thrall agrees to indemnify, protect and hold
harmless the Lessee, the Agent and the
Vendee, from and against any and all liabil-
ity, claims, demands, costs, charges and
expenses, including royalty payments and
reasonable attorney’s fees, in any manner
imposed upon or accruing against the Lessee,
the Agent or the Vendee because of the use in’
or about the construction or operation of the
Equipment, or any unit thereof, of any
design, process, combination, article or
material infringing or claimed to infringe on
any patent or other right. The Lessee, as a
condition to its being a third party benefi-
ciary hereof, likewise will indemnify,
protect and hold harmless Thrall from and
against any and all liability, claims,
demands, costs, charges and expenses, includ-
ing royalty payments and reasonable attorney’s
fees, in any manner imposed upon or accruing
against Thrall because of the use in or about
the construction or operation of the Equip-
ment, or any unit thereof, of any design,
process or combination specified by the
Lessee and not developed or purported to be
developed by Thrall, or article or material
specified by the Lessee, which infringes or
is claimed to infringe on any patent or other
right. Thrall agrees to and hereby does, to
the extent legally possible without impairing
any claim, right or cause of action herein-
after referred to, transfer, assign, set over
and deliver to the Vendee every claim, right
and cause of action which Thrall has or
hereafter shall have against the originator
or seller or sellers of any design, process,

' comblnatlon, article or material specified by
the ‘Lessee and used by Thrall in or about the

constructlon or operation of the Equipment,



- (b)
(See Note 1)

or any unit thereocf, on the ground that any
such design, process, combination, article or
material or operation thereof infringes or is
claimed to infringe on any patent or other
right, and Thrall further agrees to execute
and deliver to the Vendee all and every such
further assurances as may be reasonably
requested by the Vendee more fully to effectu—
ate the assignment, transfer and delivery of
every such claim, right and cause of action.
The lLessee, as a condition to its being a
third party beneficiary hereof, will give

notice to Thrall hereunder and Thrall will

give notice to the Lessee and the Vendee of
any claim known to Thrall, on the basis of

- which liability may be charged agalnst the

lLessee or the Vendee hereunder.

.Except in case of designs, processes or

combinations specified by the Lessee and not
developed or purported to be developed by
Trinity, and articles and materials specified
by the Lessee and not manufactured by Trinity,
Trinity shall defend any suit or proceeding

brought against - 'the Vendee, the Agent or the

Lessee based on a claim that the Units or any
part thereof furnished hereunder constitutes
an infringement of any United States patent,
and Trinity shall pay all damages and costs
awarded therein against the Vendee, the Agent
or the Lessee. 1In case the Units or any part
thereof are in such suit held to constitute
infringement, and the use of said Units or
parts is enjoined, Trinity shall, at its own
expense, and at its option, either procure
for the Vendee, the Agent and the Lessee the.
right to continue using said Units or parts,
or replace same with non-infringing equipment
having a comparable capability or modify same
so that it becomes non-infringing. THE
FOREGOING STATES THE ENTIRE LIABILITY OF
TRINITY FOR PATENT INFRINGEMENT BY THE UNITS
OR ANY PART THEREOF.

The Vendee and/or the Lessee (as a condition
to its being a third party beneficiary
hereof) likewise shall defend any suit or
proceeding brought against Trinity based on a



Item 5:

Note 1

claim that any design, process or combination
spec1f1ed by the Vendee or Lessee and not
developed or purported to be developed by
Trinity, or article or material specified by
the Vendee or Lessee and not manufactured by
Trinity, constitutes an infringement of any
United States patent, and Vendee and/or
Lessee shall pay all damages and costs
awarded therein against Trinity.

As a condition to indemnification under this
Item 4(b), the indemnified party will give
prompt written notification and any aurthor-
ity, information and assistance for the
defense of any claim for which 1ndemn1f1ca-
tion is sought.

The Maximum Purchase Price referred to in
Article 4 of this Agreement is $13,882,770
(110% of $12,620,7QO).

If Consolidated Rail Corporation is the
#Builder” of any of the Equipment manufac-
tured by Thrall or Trinity, Consolidated Rail
Corporation shall, furnish to the Assignee
and the Vendee written agreements of Thrall
or Trinity, as the case may be, to the same .
effect as the warranties and indemnities
herein provided.
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Commonwealth of Pennsylvahia and, for all purposes, shall be
construed in accordance w@th the laws of said Commonwealth.

[Corporate Seal]

Attest:

1

CONSOLIDATED RAIL CORPORATION
as Lessee, -

by

A

The foregoing Consent and Agreement is hereby
accepted, as of the 1st day of October 1987L

MERCANTILE-SAFE DEPOSIT AND
TRUST COMPANY,
as Agent,

by

- Vicg President

AL-9
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Ci:ONSENT AND AGREEMENT

v
i

The unders1gned‘CONSOLIDATED RAIL)CORPORATION
("Lessee”), the lessee named in the Lease (TLease") referred
to in the foregoing A551gnment of Lease and 'Agreement
(”Lease Assignment”), hereby (a) acknowledges receipt of a
copy of the Lease Assignment and (b) consents to all the
terms and conditions of the Lease A551gnment and agrees
that: -

1
i

(1) it will pa§ all Payments (as deflned in
Section 1 of the Lease Assignment) due |and to become
due under the Lease dlrectly to Mercantile-Safe Deposit
and Trust Company, as Agent (”Vendor”), the assignee
named in the Lease Assignment, by bank wire transfer of
immediately avallable funds to Mercantlle Safe Deposit
and Trust Company, Baltlmore Maryland, for credit to
its Corporate Trust Department's Account No. 620081-8,
with notation that funds are ”RE: Conrall 10/1/87” (or
at such other address as may be furnished in writing to
the Lessee by the Vendor),

(2) the Vendor shall be entitled to the benefits
of, and to receive and enforce performance of, all the
covenants to be performed by the Lessee under the Lease
as though the Vendor |were named thereln as the Lessor
and that the Lessee w1ll not assert agalnst the Vendor
any claim or defense,the Lessee may have agalnst the
Lessor under the Lease,

(3) the Vendor shall not, by v1rtue of the Lease
Assignment, be or become sub]ect to any liability or
obligation under the‘Lease or otherw1se, and

(4) the Lease shall not, without the prior written
consent of the Vendor, be terminated, amended or
-modified (except as spec1f1cally prov1ded therein) nor
shall any waiver or release be given or accepted with
respect thereto nor shall .any action be taken or
omitted by the Lessee, the taking or omission of which
might result in an alteration or impairment of the
Lease or the Lease Assignment or this Consent and
Agreement or of any of the rights created by any
thereof. i .

This Consent and‘Agreement when accepted by the

Vendor by signing the acceptance at the foot'hereof shall
be deemed to be a contract under the laws offthe

|
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STATE OF MICHIGAN,)
) ss.:

COUNTY OF WAYNE, ) i

on this day of October 1987,,before me
personally appeared ; to!me personally
known, who, being by me duly sworn, says that he is
a of WHIRLPOOL ACCEPTANCE CORPORATION,

that one of the seals afflxed to the foreg01ng instrument is
the corporate secal of said corporation, and that said
instrument was signed andlsealed on behalf of said corpora-
tion by authority of its Board of Directors, and he acknowl-
edged that the execution of the foregoing 1nstrument was the
free act and deed of said’ corporatlon.

[
I

Notary Pﬁblic
[Notarial Seal]
My Commission expires:

}
STATE OF MARYLAND, ) ',

) ss.:
COUNTY OF BALTIMORE,)
On this © 7| day of Octoher 1987, before me
personally appeared - to ‘me personally

known, who, being by me duly ‘sworn, says that he is a Vice
Pre51dent of MERCANTILE-SAFE DEPOSIT AND TRUST COMPANY, that
one of the seals affixed to the foregoing instrument is the
corporate seal of said corporation, and that said instrument
was signed and sealed on behalf of said corporatlon by
authority of its Board of ‘Directors, and he acknowledged
that the execution of theuforeg01ng 1nstrument was the free
act and deed of said corporation. |

Notary Public

[(Notarial Seal]

My Commission expires:

AL-7




necessary that any- counterpart be signed by both parties so
long as each party shall ?1gn at least one counterpart.

]

IN WITNESS WHER%OF the parties hereto have caused
this instrument to be executed in their respective corporate
names by officers thereunto duly authorized, and their
respective corporate seals to be affixed and duly attested,
all as of the date first above written. |

[Corporate Seal]

Attest:

Assistant Secretary

[Corporate Seal]

Attest:

Corporate Trust
Officer

|
|
|
5

WHIRLPOOL ACCﬁPTANCE CORPORATION,

Vice President

1

MERCANTILE- SAFE DEPOSIT
AND TRUST COMPANY
as Agent, ;,

by - |

Vice;President

AL-6
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9. This Assignment shall be governed by the laws

of the State of Mlchlgan,]but the parties shall be entitled
to all rights conferred by 49 U.S.C. § 11303 and such
additional rights arising!out of the filing .or deposit
hereof or of financing statements under the Uniform Commer-
cial Code as shall be conferred by the laws of the several
jurisdictions in which thlS Assignment shall be filed or
deposited or such flnanc1ng statements filed.

10. The Lessor shall cause copies of all notices
and other documents recelved in connection with the Lease
and all payments hereunder to be promptly delivered or made
to the Vendor at its address set forth in the CSA, or at
such other address as the Vendor shall de51gnate in writing.

11. The Vendor hereby agrees w1th|the Lessor that
the Vendor will not, so long as no event of default under
Article 15 of the CSA hasioccurred and is contlnulng, exer-
cise or enforce, or seek to exercise or enforce, or avail
itself of, any of the rlghts, powers, pr1v11eges, authori-
zations or benefits which|are assigned and transferred by
the Lessor to the Vendor by this A551gnmentI without the
prlor written consent of the Lessor, except 'the right to
receive Payments under Paragraph 1 hereof and that, subject
to the terms of the Lease |and the CSA, the Lessor may, so
long as no event of default under the CSA has occurred and
is then continuing, exerc1se or enforce, or 'seek to exercise
or enforce, its rights, powers, privileges, and remedies
arising out of Section 10(a) of the Lease; provided,
however, that the Lessor may, whether or not an event of
default under the CSA has joccurred and is then continuing,
exercise or enforce, or seek to exercise and enforce, its
rights, powers, privileges and remedies arising out of
Section 10(a) of the Leasevin respect of its rights under
Sections 6, 9 and 22 of the Lease; provided further,
however, that the Lessor shall not, without the prior
written consent of the Vendor, termlnate the Lease or
otherwise exercise or enforce, or seek to exercise or
enforce, any rights, powers, privileges and remedles arising
out of Section 10(b) of the Lease or take any action which
would cause any termlnatlon of the Lease w1th respect to any
Unit.

12. This A551gnment may be executed in any number
of counterparts, all of which together shall| constitute a
single instrument,. but thé couniterpart dellvFred to the
Vendor shall be deemed to be the original and all others
shall be deemed to be dupliicates thereof. I¢ shall not be

!
l
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all Payments due and to become due under or arising out of
the Lease to which the Lessor is or may become entitled, to
enforce compliance by the,Lessee with all the terms and
provisions of the Lease, to endorse any checks or other
instruments or orders. in connectlon therewith and to file
any claims or take any action or institute any proceedings
which to the Vendor may seem to be necessary or advisable in
the premlses.

6. Upon the full discharge and satisfaction of
all sums due from the Lessor under the CSA, the Lessor’s
assignment hereunder of its rights under the Lease shall
terminate, and all estate, right, title and|1nterest of the
Vendor under the Lease shall revert to the Lessor. - However,
the Vendor, if so requested by the Lessor at that time, will
(a) execute an instrument| releasing its entire estate,
right, title and interest, under the Lease and transferring
such estate, right, title and interest to the Lessor and (b)
“execute, acknowledge and deliver any and all further
instruments required by law or reasonably requested by the
Lessor in order to conflrm or further assure the interest
under the Lease which shall have reverted or been so
transferred to the Lessor? {

7. The Lessor will pay and discharge any and all
taxes, claims, liens, charges or security interests (other
than those created by thelCSA) on the Lease or the rentals
or other payments due or to become due thereunder claimed by
any party from, through or under the LessorI not arising out
of the transactions contemplated by the CSAlor the Lease
(but including income taxes arising out of the receipt of
rentals and other payments under the Lease and any other
proceeds from the Units) whlch if unpaid, mlght become a
claim, lien, charge or securlty interest on jor with respect
to the Lease or such rentals or other payments, unless the
Lessor shall be contestlng the same in good|fa1th by appro-
priate proceedings in any{reasonable manner\and the nonpay-
ment thereof does not, in!the reasonable opinion of the
Vendor, adversely affect such interests of the Vendor.

8. The Vendor may ass1gn all or any of the rights
assigned to it hereby or ar1s1ng under the Lease, including,
without limitation, the rlght to receive any Payments due or
to become due. In the event of any such as51gnment any
such subsequent or success1ve as51gnee or ass1gnees shall,
to the extent of such ass1gnment enjoy all the rights and
privileges and be- subjectito all the obligations of the
Vendor hereunder.

Al-4




| |
. 2. The assignment made by the Lessor hereunder is
executed only as securlty and, therefore, the execution and
delivery of this A551gnment by the Lessor shall not subject
the Vendor to, or transfer, or'pass, or in any way affect or
-modify, the liability of the Lessor under the Lease, it
being agreed that, notw1thstand1ng this Assignment or any
subsequent assignment all obligations of the Lessor to the
Lessee shall be and remaln enforceable by the Lessee, its
successors and assigns, agalnst and only agalnst the
Lessor or persons other than the Vendor.

3. The Lessor represents and warrants to the
Vendor that the Lessor has not entered into, any assignment
of its interests in the Lease other than this Assignment,
has not entered into any amendment or modification of the
Lease and has not created]or incurred or suffered to exist
with respect to the Lease!or with respect to any of its
~interests therein any claim, lien or charge arising by,
through or under the Lessor. i

The Lessor agrees that it will from time to time
and at all times, at the reaSOnable request of the Vendor or
its successors or a551gns, make, execute and deliver all
such further instruments of assignment, transfer and assur-
ance and do such further acts and thlngs as {may be necessary
and approprlate in the premlses to give effect to the
provisions herein set forth and more perfectly to confirm
the rights, titles and 1nterests hereby assigned and trans-
ferred to the Vendor or intended so to be. {

4. The Lessor w1ll faithfully ab1de by, perform
and discharge each and every obligation and!agreement which

the Lease provides is to be performed by the Lessor; without

the written consent of the Vendor, the Lessor will not
anticipate the rents under the Lease or waive, excuse, con-
done, forgive or in any manner ‘release or dlscharge the
Lessee of or from the obllgatlons, covenants, conditions and
agreements to be performed by the Lessee thereunder, includ-
ing, without limitation, the obligation to pay the rents in
the manner and at the tlme and place spec1f1ed therein or
enter into any agreement amendlng, modlfylng or terminating
the Lease and the Lessor agrees that any amendment, modifi-
cation or termination thereof without such consent shall be
- void. 1 ' ,

5. The Lessor does hereby constiﬂute the Vendor
its true and lawful attorney, irrevocably, with full power
in the name of the Lessor lor otherwise, to ask, require,

demand, receive, compound!and give acquaintance for any and

l . |

!
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Sections 6, 9 and 22 of the Lease) whether as rent casualty
payment, indemnity, llquldated damages or otherw1se (such
moneys being herelnafterlcalled ”Payments”)| and the rlght
to make all waivers, modlflcatlons and agreements, to give
all notices, consents and releases, to take all action upon
the happening of an Event of Default spe01f1ed in the Lease
and to do any and all other things whatsoever which the
Lessor is or may become entitled to do under or with respect
to the Lease. 1In furtherpnce of the foregoing assignment,
the Lessor hereby irrevocably authorizes and empowers the
Vendor in its own name, or in the name of its nominee, or in
the name of the Lessor or as attorney for the Lessor, to
ask, demand, sue for, collect and receive any and all
Payments to which the Lessor is or may become entitled under
the Lease and to enforce compllance by the Lessee with all
the terms and provisions thereof. 1
! |

: The Vendor agrees to accept any P%yments made by
the Lessee for the account of the Lessor pursuant to the
Lease. To the extent’ recelved the Vendor will apply such
Payments first, to satlsfy the obligations of the Lessor
under the CSA wh1ch are due and payable on the date such
Payments were required to*be made pursuant to the Lease, and
second, so long as no event of default or eyent which with
the lapse of time and/or demand provided for in the CSA )
could constitute an event| of default thereunder shall have
occurred and be contlnulng, any balance shall be deemed to
be held by the Vendor in trust for the Lessor and shall be
paid immediately to the Lessor by bkank w1re to the Lessor
at such address as may be\spec1f1ed to the Vendor in writ-
ing, and such balance shall be retained by the Lessor. If
the Vendor shall not receive any rental payment under
Section 3 of the Lease orﬁany Casualty Value under Section 7
of the Lease when due, the Vendor shall notlfy the lLessee
and the Lessor by telephone, confirmed in wrltlng, at their
addresses set forth in the Lease; provided, ,however, that
the failure of the Vendor*to so notify the Lessee and the
Lessor shall not affect the obligations of the Lessor
hereunder or under the CSA; except that the Vendor may not
declare an event of default under subparagraph (a) or (f) of
Article 15 of the CSA arlslng solely by reason of the
failure of the Lessee to make any such rental payment or
payment of Casualty Value;whlch pursuant to subparagraph
(e) of Article 15 of the CSA would not constltute an event
of default thereunder if the Lessor complles with the
provisions thereof, unless such event of default is not
remedied within 10 business days after notification is given
as aforesald |




b |

} | ANNEX D
: to

‘ Condltlonal Sale Agreement

[CS&M Ref. 1240-200]

- . [P72030]

ASSIGNMENT OF LEASE AND|AGREEMENT dated
as of October 1, 1987 (this ”Assignment”),
between WHIRLPOOL ACCEPTANCE ' CORPORATION and
MERCANTILE-SAFE DEPOSIT AND TRUST COMPANY, as
Agent (”Vendor”) under a Part1c1patlon
Agreement data2d as of the date hereof (”Par-
ticipation:Agreement”).

|
|

WHEREAS the Lessor is entering into a Conditional
Sale Agreement dated as of the date hereof (”CSA”) with
Consolidated Rail Corporatlon (1n such capacity “Builder”),
Thrall Car Manufacturing Company and Trinity Industries,
Inc. (severally ”Builder”!and collectively ‘Builders”),
providing for the sale to|the Lessor of such units of
railroad equipment ("Unlts”) described in Annex B thereto as
are delivered to and accepted by the Lessor thereunder;

WHEREAS the Lessor and Consolldated Rail Cor-
poration (”Lessee”) have entered into a Lease of Railroad
Equipment dated as of the!date hereof (”Lease”) which
provides for the 1ea31ng by the Lessor to the Lessee of the
Units; and _ J

I .

WHEREAS in order to provide security for the
obligations of the Lessorlunder the Csa and‘as an inducement
to the Vendor and the Investors (as defined 'in the Par-
t1c1patlon Agreement) for whom the Vendor is acting to
invest in the CSA Indebtedness (as defined 1n the CSA), the
Lessor has agreed to as51gn certain of its rlghts under the
Lease to the Vendor.

}
’ |

[ X

. NOwW, THEREFORE, in consideration of the premises
and of the payments to be made and the covenants hereinafter
mentloned the partles hereto agree as follOWS’

: 1. The Lessor hereby assigns, transfers and sets
over unto the Vendor, as collateral securltﬂ for and to
provide for the payment and performance of the obligations
of the Lessor under the CSA, all the Lessor’s rights, titles
and interests, powers, pr1v11eges and other beneflts under
the Lease, 1nclud1ng, without limitation, the immediate
right to receive and collect all rentals, proflts and other
sums payable to or receivable from the Lessee by the Lessor
under or pursuant to the provisions of the Lease (other than
payments by the Lessee to the Lessor under !

|
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[P72029]
SCHEDULE E TO LEASE
g

p
|

Equipment Purchase Price:,

Closing Dates:

‘Lease Term
Commencement Date:

Lease Term:

Interim Interest:

Base Term Rent:

Debt Rate: 2

Debt Term:

i

Transaction Costs--Debt:

Transactioh Costs--Equityi:

Interest on Investments;
Investment Deficiency:; and

Interest payable pursuant to
last paragraph of Paragraph 9
of Participation Agreement:

' Pricing Assumptions

$12,620,700

10/6/87 $ 7,604,000
10/22/87 2,508,350
2,508,350

11/19/87 !
: $12,620,700

1988

i

January 2,
157years

To be paid by| the Lessor and
‘assumed to be] in the amount of

$23205550+30+ £ 20 3 033.33.

Semi-annual rentals payable on
January 2-andiJuly 2. '

S SEZE
&62%?¢94(computed on the basis
of a 360-day year of twelve

..consecutive 3p-day months) .

|

14 years |
$50,000

S i
Paid by LessoF
' I

None i
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Basic Rental

Payment Dates

7/2/88
1/2/89
7/2/89
1/2/90
7/2/90
1/2/91
7/2/91
1/2/92
7/2/92
1/2/93
7/2/93
1/2/94
7/2/94
1/2/95 .
7/2/95
1/2/96
7/2/96
1/2/97
7/2/97
1/2/98

- 7/2/98

1/2/98
7/2/99
1/2/00
7/2/00
1/2/01
7/2/01
1/2/02
7/2/02

asic Rent

Arrears

4,29249

. 5.95427

4.19977
6.04700
4.09669
6.15008
3.98211
6.26465
3.85475
6.39202
3.71317

6.53360

I

[P72030]

SCHEDULE D TO LEASE

Advance

10.24677
9.34962
3.17420

10.02841
2.49542

10.31944
2.20439

10.69255
1.83128 -

11.21623
1.30760

11.80181

.72202
12.45660
.06723
11.83983
.68400




[P72030]
SCHEDULE C TO LEASE

4

Certificate of Acceptance |
To: Whirlpool Acceptance?Corporation (”Lessor”)
. ‘

I, the duly authorlzed representatlve for the
Lessor and Consolldated Ra11 Corporation (”Lessee”) under
the Lease of Railroad Equlpment dated as of September 15,
1987, do hereby certify that I inspected and accepted
dellvery thereunder of thé following Units of Equipment:

TYPE OF EQUIPMENT' |
MODEL: ~ |

DATE ACCEPTED: |

NUMBER OF UNITS: .

'NUMBERED: CR %

I do further certify that the foregoing Units are
in good order and condition, and conform to 'the specifica-

tions, requlrements and standards appllcable thereto as
provided in the Lease. | :

I do further certify that each of the foreg01ng
Un1ts has been marked upon each side of each such Unit in
letters not less than one;lnch in height as follows:

. - g .| . ;
”Ownership Subjept to Documents filed with the
Interstate Commerce Commission.” |

. The execution of this Certificate will in no way
relieve or decrease the responsibility of the Builder named
below for any warranties it has made with respect to the
Equipment. |

Authorized Rebresentative of
Lessor and Lessee

BUILDER:







Percentage of

| Purchase Price

e e et e

L-46

Rehtal'Payment'Dates Per Unit
1/02/00 | 52.8112
7/02/00 | 42.2699
1/02/01 42.9500
7/02/01 | 31.3830
1/02/02 1 ; 32.8398
7/02/02 | 21.6840
1/02/03 | 20.0000
4
[i
i
|
|
|
!
|







Rental Payment Dates

1/02/88
7/02/88

1/02/89
7/02/89

1/02/90
7/02/90

1/02/91

7702791

1/02/92
7/02/92

1/02/93
7/02/93

1/02/94
7/02/94

1/02/95
7/02/95

1/02/96
7/02/96

1/02/97
7/02/97

1/02/98
7/02/98

1/02/99
- 7/02/99

|
1

:
]
!

Casuélty Value

(Exclu#ive of Rent)

| [P72030]
SCHEDULE B TO LEASE

Percentage of
Purchase Price

Per Unit

103.6603
104.8418

104.1575
104.9627

103.7718
104.3088

102.6909
103.0460

101.0519
101.2813

98.9075
99.0099

96.2245
99.7804

92.7161
86.2082

85.8990
78.3990

78.5129
70.4338

70.5578
61.7987

62.0000
52.3918







Description of

Builder

Thrall Car
Manufacturing
Company

Thrall Car
Manufacturing
Company

Trinity
Industries,
Inc.

]

Type

Bi-level
enclosed -
autoracks

Tri-level
enclosed
autoracks

Tri-level
encloseq
auto racks

1

|
1

|

[P72030]

SCHEDULE A TO LEASE

Quantiti

100

150

150

i

Units of Equipment

|

i

Lessee’s
Identification
Numbers (Both

Inclusive)
CR 6000-6099%%*

CR 3900-3999
CR 5001-5050

CR 3750-3899

* To the extent chsolldated Rail Corporatlon (”Conrail”)
purchases Units from the other Builders before the first

Closing Date,

Conrail w111 be the ”Builder” ‘hereunder and

under the CSA as to all- such Units and will isell such Units

thereunder at the same prlce it paid for them.

%% The first 18 cars a%e numbered CR 2100 to 2117 and
such numbers will eventually be changed to CR 6000 to 6017.
This Agreement covers the!cars under both sets of numbers.

e

i
@
|

|
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|
COMMONWEALTH OF PENNSYLVAf\IIA )

) ss:
COUNTY OF PHILADELPHIA,’ i ) L
On this da§ of October 1987, |before me
personally appeared -, to me personally known,

who, being by me duly swoén, says that he is the

of CONSOLIDATED RAIL CORPORATION, that
one of the seals affixed to thée foregoing 1nstrument is the
corporate seal of said corporatlon, and that said instrument
was signed and sealed on behalf of said corporatlon by
authority of its Board of |Directors, and he |acknowledged
that the execution of the' foregoing instrument was the free
act and deed of said corporation.

|

Notary Public
| . .

[Notarial Seal]

My commission expires [

STATE OF MICHIGAN,)

) ss.:
COUNTY OF WAYNE )
On this day of October 1987, /before me
personally appeared ! , to me personally known,

who, being by me duly sworn, says that he/she is a

of WHIRLPOOL ACCEPTANCE CORPORATION that
one of the seals affixed to the foregoing 1nstrument is the
corporate seal of said corporatlon and that Sald instrument
was signed and sealed on behalf of said corporatlon by _
authority of its Board of !Directors, and he/she acknowledged
- that the execution of the': foreg01ng 1nstrument was the free
act and deed of said corporatlon. |

|

: , Notary Public
[Notarial Seal] ‘

My commission expires

t
|

C
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j ,
. |
continue to exist until such 1ndemn1ty payments are made by
the Lessee and the Lessorl respectively.

: "IN WITNESS WHEREOF the parties hereto have
executed or caused this 1nstrument to be executed as of the

date first above wrltten.;
t

CONSOLIDATED RA#L CORPORATION,

: " by

[Corporate Seal]

Attest:

Assistant Secretary ,

: i
WHIRLPOOL ACCEPTANCE CORPORATION,

‘by :
’ i
Vice| President

[Corporate Seal]

Attest: S |

Assistant Secretary
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obllgatlons of the Lessor'and the Lessee will first be set
off against each other an? any difference ow1ng by either
party shall be paid w1th1n 30 days after such final determi-

natlon

(k) Notice and!Cooperation. The'Lessor agrees
promptly to notify the Lessee in writing of any Claim .and
agrees not to make payment of the tax claimed or to consent
to the assessment of any deficiency relatlng dlrectly to
such Claim for at least 30 days after the g1v1ng of such
notice and agrees to give| 'to the Lessee any relevant infor-
mation relating to such Cla1m which may be pecullarly within
the knowledge of the Lessor and otherwise to cooperate with
the Lessee in good faith 1n order to contest any such Claim.

(1) Waiver of Indemn1f1Cat10n Settlement.
Nothing contained in this|Section shall require the Lessor
to contest any Claim if the Lessor shall waive the payment
by the Lessee of any amount that might otherwise be payable
by the Lessee under this Sectlon by way of 1ndemn1ty in
respect of such Claim. The Lessor shall not enter into a
settlement or other compromlse with respect 'to any Claim
without the prior written |consént of the Lessee, unless
(1) the Lessor 'shall have {complied with its obllgatlons to
contest under this Sectlon or (ii) the Lessor shall waive

its right to be. 1ndemn1f1ed with respect to‘such Claim under
this Section. v ] I

| . .
(m) Survival of Indemnities. The respective
liabilities of the Lessee 'and the Lessor to make indemnifi-
cation payments pursuant to this Section 16 shall notwith- -
standing any expiration or termlnatlon of the Lease,
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shall upon request by the Lessor, have furnished the
Lessor with security 'satisfactory to the Lessor, with
respect to the Lessee’s liability for indemnification.
under this Section with respect to such Claim, together
with at Lessee’s expéense a timely oplnlon of indepen-
dent tax counsel acceptable to Lessor to the effect:
there exists a substant1a1 likelihood of Lessor pre-
vailing on the merits of the Claim in the Trial Court;
provided, however, that in the event the Lessor pays
the tax assessment and elects to proceed directly to
the Trial Court, without first exhaustlng the available
administrative remedles, the opinion letter of the
independent tax counsel shall state there exists a
reasonable basis for asserting the Clalm, further,
prov1ded that any letter from the 1ndependent tax
counsel shall be based upon an assumptlon that the
Claim is filed in the forum available to the Lessor
which is most favorable to the Claim; and

(ii) The Lessor shall have no obligation to appeal
an adverse Trial Court decision on the |Claim unless the
lLessee at its own expense ,shall have furnlshed the
Lessor with a t1me1y1op1nlon of 1ndependent tax counsel
acceptable to the Lessor to the effect that it is more
probable than not that the appellate court w111 reverse
the adverse Trial Court dec151on and §

(iii)  The Lessor,shall have no obligation to appeal
any adverse appellate court decision unless the Lessee
at its own expense shall have furnished the lessor with
a timely opinion of 1ndependent tax counsel acceptable
to Lessor to the effect that the likelihood of reversal
of the adverse appellate court determination is substan-
tially greater than the likelihood of affirmance.

(3) Deferral of Lessee'’s Llablllty If any Claim
shall be made and the Lessee shall have reasonably requested -

the Lessor to contest such Claim as above provided and shall
have duly complied with aLl of the terms of 'subparagraph (h)
of this Section, the Lessee’s llablllty for iindemnification.
hereunder (other than as provided in subparagraph (h) (iv) of
this Section) shall be deferred until final determination of
the liability of the Lessor. At such time the Lessee shall
become obligated for the payment of any 1ndemn1f1catlon
hereunder resulting from the outcome of such contest, and
the Lessor shall become obllgated to refundlto the Lessee
any amount received as a Iefund by the Lessor fairly attri-
butable to advances by the Lessee hereunder, together with
any interest received by the Lessor on such refund. Such

|
|
|
I
|
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1 |
|
B |
¢ | L
termlnatlng any such administrative appeals, proceed-
ings, hearings, or conferences, the Lessor shall lose
the right to contest! the merits of such impogitions of
levies; provided further, however, that the precedlng
proviso shall have no appllcatlon if the contest is
terminated solely as(a result of the Lessee’s failure
to comply with any material provision of this
"Section 22(h) and Section 22(1). i
(iii) prior to the Lessor’s taking any such
‘requested action, the Lessee at the Lessee’s expense
shall have furnishedithe Lessor in a tlmely manner with
an opinion of independent:.tax counsel satlsfactory to
the Lessor to the effect that there exists a reasonable
likelihood of the Lessor’s prevailing on the merits in
the contest of such Claim; - |

(iv) the Lessee shall have 1ndemn1f1ed the Lessor
in a manner satisfactory to the Lessor 'for any liabil-
ity or loss directly |related to such Clalm which the
Lessor may incur from time to time as the result of
contesting such Clalm and shall pay to the Lessor
within 15 days after,wrltten demand therefor from time
.to time an amount whlch on an after-tax basis, shall
_be equal to all costs and expenses whlch the Lessor may
incur from time to t1me in connection qlth contesting
or defending such Claim or any appeal thereof, includ-
ing, without limitation, reasonable attorneys' and
accountants’ fees and disbursements, and the amount of
any interest, addltlons to tax or penaltles which may
ultimately be payable ‘as a result of contestlng such
Claim or appeal: and !

(v) if the Lessor shall have elected hereunder to
pay the tax claimed and then seek a refund the Lessee
will advance to the Lessor sufficient funds, on an

interest-free basis, to pay the tax.
|

(i) Opinions of Tax Counsel. Noéwithstanding any -
other obligation of the Lessor under this Sectlon, the
Lessor shall have no obllgatlon to take any Pctlon, other
than any administrative actlonftaken pursuant to
Section 22 (h) (iii) hereoq with respect to any Claim unless
the requirements contained in the following paragraphs are

fulfilled:
(i) The Lessor shall have no obligation to file

an action in the Tax pourt any U.S. Dlstrlct Court or
the Court of Claims (”Trial Court”) unless the Lessee
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indemnification payments hereunder, shall preserve the
Lessor’s Net Economic. Return. If as a result of any such
Capital Expenditures the. taxes paid by the Lessor for any
taxable year shall be less than the amount of such taxes
which would have been payable by the Lessor;had not such
Capital Expenditures been made, then the Lessor shall pay
the Lessee the amount of such savings in taxes plus any
additional tax benefits reallzed by the Lessor as the result
of such payment; provided, however, that the Lessor shall

not be obligated to make any payment pursuant to this

sentence with respect to any Capltal Expenditures (i) so
long as the Lessee is currently in default or a condition
exists or an event has occurred which with the lapse of time
and/or the giving of notice would constituté a default under
this Agreement, (ii) to the extent that any such payment
would cause the Lessor not to realize its Net Economic
Return or (iii) to the extent that such payment together
with all amounts prev1ously pald by the Lessor to the Lessee
pursuant to this subsectlon (g) with respect to such Capital
Expenditure, are in excess of all amounts prev1ously paid by
the Lessee to the Lessor with respect to such Capital
Expenditure. 1

~ (h) Contest ofiDisallowance of Tax Benefits, If
a claim (”Claim”) shall be made at any time which, if -
successful, would requlreithe Lessee to 1ndemn1fy the lessor
under this Section, the Lessor hereby agrees to contest such
Claim in good faith, discussing with Lessee|such actions,
including but not llmlted to selection of forum, as Lessee
may reasonably request; prov1ded, however, that any final
decision on such action shall be made solely by the Lessor;
provided, further, however, that._

(i) within 30 days after notlce by the Lessor to
the Lessee of such Claim, the Lessee shall request that
such Claim be contested;

(ii) the Lessor shall:control all proceedings in
connection with such|Claim and, at its|sole option, may
forego or terminate any and a11 admlnlstratlve appeals,
proceedings, hearlngs and conferences w1th the Internal
Revenue Service with: respect to such Clalm and may, at
its sole optlon, either pay the tax clalmed and sue for
a refund in the approprlate United States District
Court or the United States Claims Court as the Lessor
shall elect, or contest such Claim in the United States
Tax Court; prov1ded,,however, that the Lessee shall
have no obligation to indemnify the Lessor for any such
Taxes, if as a result of the Lessor’s foreg01ng or
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the extent that such Loss results from the occurrence of any
of the following events: ‘
(i) a voluntary 'transfer or other voluntary
disposition by the Lessor of any interest in any unit
or any interest in the Lease, except pursuant to its
exercise of any rlghts in respect of alDefault,

(ii) the failure {of the Lessor to cla1m (unless Tax
Counsel has advised that such claim 1sinot properly
allowable by reason of acts of comm1551on or omission,
misrepresentations or breach of any agreement covenant
or warranty by the Lessee) the Cost Recovery Deduc-
tions, the Foreign Tax Credits, the Interest Deductlons
or the State and Local Tax Benefits;

(iii) the loss results directly from the gross.
negligence or willful misconduct of the Lessor that is
1ncons1stent with the tax’ assumptlons in this Section;

(iv) the failure of the Lessor to have sufficient
liability for tax agalnst which to credit the Invest-
- ment Credit or to have sufficient income to benefit
from the Cost Recovery Deductions or the Interest
Deductions or to utlllze the State and, Local Tax
Benefits, as the case may be:
: (v) a Casualty éccurrence to the extent of the
Casualty Value tlmely paid by the Lessee pursuant to
Section 7 of the Lease; or i

(vi) any changesiln tax law (it being understood
that this clause (v1) shall not affect the rights of
the Lessor under Sectlon 3(b) hereof).

(g) Indemnity for Improvements. *If at any time
the Lessor is required toilinclude in its gross income an

amount in respect of any 1mprovement or addition to the
units or any accession referred to in Sectlon 9 hereof
Lessee shall pay to the Lessor, as an 1ndemn1ty, such amount
or amounts as, after deduction of all taxes required to be
paid by the Lessor in respect to the receipt of such amounts
shall be equal to the additional taxes payable by the Lessor
from time to time as a result of such Capital Expenditures
plus the amount of any interest, penalties or additions to
tax payable as a result of any such Capital Expenditures
provided that indemnification payments hereunder shall be an
amount sufficient so thatg after considering the tax.and
other effects of the Capital Expenditures and the receipt of
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Upon the request of the Lessee, the Lessor will
furnish to the lessee a certlflcate of the Lessor s inde-
pendent accountants, verlfylngnthat the amount of such
indemnification payment 1s in an amount suff1c1ent but not
greater than the amount necessary, on an after—tax basis
assuming a combined Federal and State tax rate of 43% for
. 1987 and 37% for 1988- and all subsequent years, to preserve
the Lessor’s Net Economlc Return.

() Subseggent:Beneflt. If, as a result of any
Loss for which indemnification’ is paid by the Lessee here- -
under, the aggregate Federal income taxes pa1d or accrued by
the Lessor for any taxable yeatr shall be less than the
amount of such taxes which would have been payable by the
Lessor had no such Loss occurred and if such reduction in
taxes was not taken into account in determlnlng the amount
of indemnification payable by the Lessee hereunder, then the
Lessor will pay the Lessee the amount of such difference in
taxes plus an amount equal to any additional reductions in
tax realized by the Lessor as a result of such payment;
provided, however, that the Lessor shall not be obligated to
make any payment pursuant:to this Section 22 (i) so long as
the Lessee is in default or a condition exists nor has an
- event occurred which w1th the lapse of tlmeland/or the
giving of notice would constltute a default under this
Agreement, (ii) to the extent that such payment would cause
the Lessor not to realize|its Net Economic Return, or
(iii) to the extent that such payment, together with all
amounts prev1ously paid by the Lessor, pursuant to this sub-
section (d) are in excess|of all amounts prev1ously paid by
the Lessee with respect to such loss, ‘

(e) Payment., All amounts- payable to the Lessor
hereunder shall be paid promptly and in immediately avail-
able funds and in any event within 15 days after receipt by
the Lessee of a written démand therefor on the basis that
the Lessor has paid or w1th1n 15 days expects to pay such
amounts. Any payment due ito the Lessee from the Lessor
pursuant to this Section shall ‘be paid promptly and in any
event within 15 days after the Lessor reallzes any reduction
in its income or franchlse taxes based uponlnet income.

(f) Limitations on Special Tax Indemnities.
Notwithstanding anything to the contrary hereinbefore set
forth, no amount shall be payable to the' Lessor as an
1ndemn1ty under this Sectlon 22 in respect of any Loss to
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(v) as of the date of dellvery and acceptance of
"each Unit, such Unlt will not be property described in
Section 168(3) of tﬁe Code. :

(vi) as of the daﬂe of dellvery and acceéeptance of
each Unit, such Unit will not be ”limited use property”
within the meaning of the Internal Rewenue Service
Revenue Procedure 76-30, 1976 -2 C.B. 647.

' : }

(c) lnggmgityj If by reason oflany act of
commission or omission (1nclud1ng any acts pf commission or
omission permitted to be jtaken pursuant to the Lease),
misrepresentation, breach of any agreement,| covenant,
representation or warranty contained hereln on the part of
the Lessee, (i) the Lessdr shall lose the rlght to claim or
shall not claim (as the result of a good f41th determination
based upon the advice ofﬁlndependent tax counsel selected by
the Lessor and approved by Lessee, which approval shall not
be-unreasonably withheld (herelnafter referred to as ”Tax
Counsel”),. that such cla1m is not properly bllowable by
reason of any act of commlss1on or omission, misrepresenta-
tion or breach of any agreement covenant or warranty by the
Lessee), shall suffer a dlsallowance of, or| shall be
required to recapture alh or any portlon of| the Cost Recov-
ery Deductions, the Interest Deductions, or| State and Local -
Tax Benefits or such beneklts are available as to the Lessor
only at later dates than assumed cor (ii) the Lessor shall
suffer a disallowance of or be requlred to recapture an
amount of foreign tax credlt which would . have been allowable
to the Lessor if the Lessor had not participated in the
transactions contemplated| by the Lease (the§”Fore1gn Tax
Credit”) (any of such events being a ”Loss”), then the
Lessee shall pay to the Lessor such amount or, from time to
time, such amounts as, shall be equal  to the additional
taxes, including penaltles and interest, if|any, payable by
the Lessor from time to tlme as a result of| any such Loss
plus any taxes required to be paid by the Lessor on such
amounts; provided that 1ndemn1flcatlon payments hereunder
shall be an amount sufflclent,,on an after-tax basis, to
preserve the Lessor’s Netj Economlc Return plus, on an
after-tax basis, an amount equal to any interest, additions
to tax and/or penalties 1mposed as a result‘of the Loss
which gave rise to 1ndemn1flcatlon hereunder. The Lessor’s
net after-tax economic and accountlng ylelds and cash flows
computed on the basis of Such ‘assumptions and the same
method of accounting as were utilized by the Lessor in
evaluating this transaction are herein called ”Net Economic
Return.”
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(vi) Alterations, improvements and additions to any
Unit by the Lessee will not result in any tax conse-
quences to the Lessor. '

ﬁ
(v11) All income and deductions w1th respect to the
Units will be from sources within the ?nlted States.

(v111) The'max1mum Federal income tax rate applicable
to the Lessor is 39.95% in 1987 and 34% in 1988 and
subsequent years. } {

| .
It belng expressly agreed! however, that the Lessee does not
warrant or represent the accuracy of any of 'the assumptlons
set forth in subsection (a) of this Section.

(b) Lessee’s Representatlons and Warranties. The
Lessee represents and warrants for purposes of this Section
that: i
(i) in the hands of the Lessor as of the date of
delivery and acceptance of each Unit, such Unit will
constitute (A) ”recovery property” and|”7-year pro-
perty” within the meanlng ‘'of Section 168 of the Code,
and the Lessor will be entitled to the|Cost Recovery
Deductions with respect to such Unit (the “Cost Recov-
ery Deductions”);

!

(ii) the Lessee has not made any clalm and will not
make any claim predlcated on tax or legal ownership of
the Units, including!but not limited to, a claim of the
Cost Recovery Deductlons, the Interest! Deductlons or
the State and Local Tax Benefits;

(iii) at all times durlng the Lease Term the Lessee
will not use nor permit the use of the Units in any
taxable year of the Lessor ”predomlnately outside the
United States,” w1th1n the meaning of Sectlon 168 (£f) (2)
of the Code; j

| :

(iv) at all times durlng the Lease Term, the Lessee
will not use nor permlt the use of the|Units outside
the United States of[Amerlca in such a jmanner as to
affect the ability of the Lessor to treat for Federal -
income tax purposes,‘each item of 1ncome,-deductlon and
credit relating to all Units subject to the Lease as
being derived from or allocable to, sources within the
United States of America: 1 '

f
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are, respectively, the date or dates stated in the acknowl-
edgments hereto annexed . : ’

SECTION 21. Law Governing. The terms of this
Lease and all rights and obligations hereunder shall be
governed by the laws of the Commonwealth of Pennsylvania;

provided, however, that the parties shall be entitled to all

rights conferred by 49 U.S.C. § 11303 and such additional
rights arising out of thelflllng or dep051t hereof, if any,
and of any assignment hereof as shall be conferred by the
laws of the several jurlsdlctlons in which thls Lease or any
assignment hereof shall be flled or dep051ted

SECTION 22. (a) Assumed Tax Conseguences. This
Lease has been entered into on'the assumptlon that it will
have the following tak consequernces (hereln referred to as
7Assumed Tax Consequences”)

_ (i) The transaétlon will be treated as a lease
for tax purposes. The Lessor will be treated as the
owner and lessor of each Unit and the Lessee will be
treated as lessee of each Unit.

‘ , (11) In the hands of the Lessor aslof the date of
delivery and acceptance of each Unit, such Unit will
‘constitute (A) ”recovery property” and|”7-year pro-
perty” within the meanlng of Section 168 of the Inter-

- nal Revenue Code of 1986, as amended (”Code”), and the
- Lessor will be entitled to the deductions allowed under
Section 168 of the Code with respect to such Unit (the
"Cost Recovery Deductlons”) .

1
(iii) The Lessor:.will be entitled to the Cost
Recovery Deductions with respect to the full amount of
the Lessor’s tax basis for each of the [Units and the
full amount of the Cost Recovery Deductions will be
allowed to the Lessor and there will be no recapture of
the Cost Recovery Deductlons by the Lessor.

(iv) The amounts of interest payable on any debt
incurred with respect to this transaction shall be
deductible as 1nterest by ‘the Lessor in accordance with
its method of accountlng (the 7”Interest Deductions”).

(v) The Lessor . shall be entitled to depreciate
the Units for state and local income tax purposes in
the Lessor’s home state (the ”State and Local Tax .

"Benefits”).

1
% . {
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"SECTION 18. Notlces’ Any notice required or
permitted hereunder shall: be deemed to have been received by
the addressee on the date}of actual receipt| (if such date is
a business day, otherw1selon the next business day) if :
transmitted by mail, air courier, telex, telecopy or’ similar
transmission, or by hand, | addressed as follows.

(a) if to the Lessor, c/o Whlrlpool Leasing
Services, Inc., at 17177 N. Laurel Park Drive,
Suite 233, Livonia, Mlchlgan 48152, Attentlon of
Leverage Lease Admlnlstrator, and

)

(b) if to the Lessee, at Consolidated Rail Cor-
poration, 1310 Six Penn Center Plaza, Phlladelphla,
Pennsylvania 19103, Attentlon of Ass1stant Treasurer-
Financing; | !

or at such other address or either party shall have desig-
nated to the other party in writing. Coples of each such
notice shall be given to the Vendor at P.O. Box 2258 (or if
by hand, 2 Hopkins Plaza)l Baltimore, Maryland 21203,
Attentlon of Corporate Trust Department.

SECTION 19. Severablllty: Effect and Modification
of Lease. Any provision of this Lease which is prohibited
or unenforceable in any jurlsdlctlon shall be, as to such
jurisdiction, ineffective ito the extent of such prohlbltlon
or unenforCeablllty without invalidating the remaining
prov1s1ons hereof, and any such prohibition or unenforce-
ability in any ]urlsdlctlon shall not 1nvalﬂdate or render

unenforceable such prov1sﬂon in any other jurlsdlctlon.

This Lease’ exclusively and completely states the
rights and obligations of‘the Lessor and the Lessee with

respect to the leasing of ‘the Units and supersedes all other -

agreements, oral or written, with respect thbreto. No
variation or modification of this Lease and no waiver of any
of its provisions or condrtlons shall be valid unless in
writing and signed by duly authorized signatories for the

Lessor and the Lessee. |

| |

SECTION 20. Exe%ution. This Lease may be exe-
cuted in several counterparts, such counterparts together
constituting but one and the same instrument, but the
counterpart delivered to the Vendor shall be! deemed to be
the original and all othertcounterparts shall be deemed
duplicates thereof. Although for convenience this Lease is
dated as of the date first| set forth above, the actual date
or dates of execution hereof by the parties hereto is or

\







assignment of either thereof to be filed in accordance with
49 U.S.C. § 11303 and dep051ted with the Registrar General
of Canada (and notice of such deposit to be‘glven forth in
The Canada Gazette) pursuant to Section 86 of the Railway
Act of Canada. The. Lessee will from time to time do and
perform any other -act and w1ll execute, acknowledge, deli-
ver, file, register, record (and will refile, reregister,
deposit and redeposit or rerecord whenever required) any and
all further instruments (1nclud1ng the f111ng of appropriate
Uniform Commercial Corle fﬂnanc1ng statements and continua-
tion statements under the |laws of the Commonwealth of
Pennsylvania and the State of Michigan) requlred by law or
reasonably requested by the Lessor or the Vendor for the
purpose of proper protectlon, to its satisfaction, of the
Vendor’s and the Lessor’s \rights in the Unlts, or- for the
purpose of carrying out the intention of thrs Lease, the CSA
and the assignments hereof and thereof to the Vendor; and
the Lessee will promptly furnish or cause to be furnished to
the Vendor and the Lessor levidence of all such filing,

' registering, depositing, recording and other acts which may
be required under this Section 15, and an opinion or opin-
ions of counsel for the Lessee w1th respect.thereto satis-
factory to the Vendor and (the Lessor.

SECTION 16. Interest on Overdue Rentals. Any-
thing to the contrary hereln contained notwithstanding, any
nonpayment of rentals and jother obligations due hereunder
shall result in the obllgatlon on the part of the Lessee
promptly to pay, to the extent legally enforceable, an
amount on the overdue rentals and other obllgatlons for the
period of time during which they are overdue at a rate equal
to the hlgher of (i) _ 11 3/46 or (ii) the ”prlme” rate of
interest as announced from time to time by Morgan Guaranty
Trust Company of New York 'plus 16 ("Penalty Rate”)

SECTION 17. Lessor’s Right To. Perform for the
Lessee. If the Lessee falls to perform or comply with any

of its agreements contalned herein, the Lessor may (but
shall not be obligated to 'do so) upon notice to the Lessee
itself perform or comply w1th such agreement, and the amount
.0f the reasonable cost and expenses of the Lessor incurred
in connection with such performance or compliance, together
with interest on such amount at the Penalty|Rate, shall be
payable by the Lessee upon demand except as\otherw1se
provided in this Lease. No such performance or compliance
by the Lessor shall be deemed a waiver of the rights and-
remedies of the Lessor orlany assignee of the Lessor against
the Lessee hereunder or be deemed to cure the default of the

Lessee hereunder. . |
|
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point on Lessee’ s lines for a connecting carrler for ship-
ment, the movement and storage of such unlts during the
torage Period to be at the expense and risk of the Lessee.
During the Storage Period Lessor shall not be responsible
for the expenses of storage. During the Storage Period
under this option, Lessor!shall be respons1b1e for all
rents, including but not 11m1ted to Trailer Train rental due
on the subject flatcars, from and after the'date each
flatcar is delivered to the storage tracks.: If Lessor
requests and provides funds, Lessee shall continue to make
the subject flatcar rent payments to Traller Train on
Lessor’s behalf during the Storage Period, of if Lessor
requests, Lessee shall a551gn whatever rlghts it has to the
subject flatcars to another Class I rallroad. Each Unit..
returned to the Lessor pursuant to this subparagraph shall
be in the condition requlred by the first paragraph of
Section 7 hereof. Subsequent to the explratlon of the term
and prior to any transfer]of any Unit from the possession
and control of Lessee to Lessor, the partles hereto and a
representatlve of Trailer 'Train shall 1nspect the Units for
damage in a reasonable manner con51stent w1th current
industry practice. 1In the event that any Unlt shall suffer
a Casualty Occurrence durlng such Storage Period, the Lessee
. shall pay the Lessor the Casualty Value thereof as provided
~in Section 7 hereof, prov1ded, ‘however, the |Lessee shall
have no obligation to pay‘the Lessor the Casualty Value for
a Unit which suffers a Casualty Occurrence whlle being
operated or inspected by the Lessor or its agents (other
than the Lessee) during the Storage Per10d,| During such
Storage Period the Lessee will permit the Lessor or any
person designated by it, including the authorized represen-
tatives of any prospectlve purchaser, 1esseé or user of such
Unit, to inspect the sameiln a reasonable manner and consis-
tent with current industry practice; prov1ded however, that
the Lessee shall not be lﬂable, except in the case of
negligence or strict llabrllty of the Lessee or of its
employees or agents, for any injury to, or the death of, any.
person exercising, on behalf of either the Lessor or any
prospective purchaser, lessee or user, such rlghts of
~ inspection. The assembllng, delivery, storage and trans-
porting of the Units as hereinbefore provided are of the
- essence of this]Lease, andL upon application!to‘any court of
equity having jurisdiction in the premises, the Lessor shall
be entitled to a decree against the Lessee requiring spec1-
fic performance thereof. 1 g !

SECTION. 15. Recordlng The Lessee, at its cost

and expense, will cause this Lease and the CSA prior to the
delivery and acceptance of{any Unit hereunder, and any
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apply, to make such appointment, to the American Arbltratlon
, A55001atlon, and both partles shall be bound by any appoint-
- ment: so made. Any appraiser or appraisers app01nted pursu-.
ant to the foregoing procedure shall be instructed to
determine the Fair Market;Rental of the Units subject to the
- proposed extended term w1th1n 60 days after his or their
app01ntment. If the partles shall have app01nted a single
appralser or if either party shall have falled to appoint an
appraiser, the determination of Fair Market Rental of the
single appraiser app01nted shall be final. 'If three appral-
sers shall be appointed, the determination of the appraiser
which differs most from the other two determinations shall

~ be excluded, the remaining two determinations shall be
averaged and,such averagei shall be final and binding upon
the parties hereto as the|Fair Market Rental. The appraisal
proceedings shall be conducted in New York, \New York in
accordance with the Commerc1al Arbitration Rules of the
American Arbitration A55001atlon as in effect on the date
‘hereof, except as modlfled hereby. The provision for this
appralsal procedure shallibe the exclusive means of deter-
mining Fair Market Rental and shall be in lieu of any -
judicial or other procedure for the determination thereof,
and each party hereto hereby consents and agrees not to
assert any judicial or other procedures. The expenses of
the appraisal procedure shall be shared equally by the
Lessor and Lessee. i |

Co
SECTION 14. Disposition of Units upon Expiration
- of Term. Unless Lessee shall have purchased and paid for
the Units pursuant to theterms and conditions set forth in
Section 13 hereof, or unless Lessee shall have renewed this
Lease Agreement under any: terms and conditioéns, or unless -
Lessee shall have paid Lessor the Casualty Value for the
Units, Lessor shall have the following optlons which will be
exercised with at least 60 days written notlce prior to the
expiration of the term: f

(1) Require Lessee to remove the: Unlts from the
flatcars and prepare the flatcars so that they are accept-
able to Trailer Train, all at Lessee’s expense and risk.
During the period of time|necessary for removal of the
Units, all related expenses - (flatcar rental| 1nsurance,
transportation charges, etc ) shall be Lessee S respons-
ibility; or : ‘

(2) Require the Lessee to store the Unit or Units
on its storage tracks for]a period not exceeding 90 days
from the expiration date (”Storage Perlod")land transport
the same, at any time w1th1n the Storage Period, to any
point that Lessor shall de51gnate on Lessee,s llnes or to a

f

|
|
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Lessee. If the Lessor and the ‘Lessee do not reach agreement
on the Fair Market Purchase Price by the. end of the 75th day
before the end of the term of this Lease with respect to
such Units, the Lessor shall have no obllgatlon to sell such
Units to the Lessee at any price and shall have no restrlc—
tions on its ability to sell to any other party at any
vprlce. : 1 , |
: 13 2. Renewal éptlon. Prov1ded that this Lease
' has not been earlier terminated and the Lessee is not in
default hereunder, the Lessee may elect to renew the term of
this Lease for one additional three-year perlod by written
notice delivered to the Lessor not less than 180 days prior
to the end of the orlglnal term of this Lease, electing to
extend such original term:of this Lease in respect of all
but not less than all thelUnlts then covered by this Lease
for an additional one three-year period- commenc1ng on the
scheduled expiration of such original term of this Lease.
Such election shall be irrevocable. The rental payable
during each extended term‘shall be payable’ seml-annually on
January 2 and July 2 of each year of such extended term and
shall be in an amount equal to the Fair Marﬁet Rental.

Fair Market Rental shall be determlned on the
‘basis of, and shall be equal in. amount to, the rental which
would obtaln in an arm’ s-length transaction between an

informed and willing lessee (other than the Lessee) and an

informed and willing lessor under no compulsaon to lease
and, .in such determlnatlon1 costs of removal| from the
1ocat10n of current use shall not be a deduction from such
rental.
1f, after 30 dayg from the giving Pf notice by the -
Lessee of the Lessee’s electlon to extend the term of this
Lease, the Lessor and the Lessee are unable to agree upon a
determination of the Fair Market Rental of the Units, such
rental shall be determined] in accordance w1th the foregoing -
definition by the follow1ng procedure~ If elther party to
such determination shall have given written notlce to the
other requesting determination of such value by this apprai-
sal procedure, the partles‘shall consult for|the purpose of
appointing a qualified’ 1ndependent appraiser| by mutual
agreement. If no such appralser is so app01nted within
20 days after such notice is given, each party shall app01nt
an independent appraiser w1th1n 25 days after such notice is
given, and the two appralsers so appointed shall within
30 days after such notice is given, app01nt a third indepen-
dent appraiser. If no such third appraiser is appointed
- within 30 days after such hotice is given either party may

) |
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1
Vendor or the Lessee therein, and will promptly discharge -

any such lien, claim, security interest or other encum-
~brances which arises. ! : '

X SECTION 13.1 Oétlons Upon Explratlon of the ILease
Term Purchase Option. Prov1ded that this Lease has not been
earlier terminated and the Lessee is not in|default here--
under, the Lessee may by wrltten notice delivered to the
Lessor, not less than 1801days prior to the|end of term,
elect to purchase all but;not less than all{the Units then
subject to this Lease as are identified in Lessee’s written
notice, at the lesser of (1) 35% of the Purchase Price
thereof or (ii) the Fair Market Purchase Pr1ce thereof
payable in .immediately avallable funds on the dates this
Lease expires with respect to each Unit.

Upon payment of1the price for any Un1t pursuant
to an election by the Lessee to purchase the Un1t the
Lessor shall upon request of the Lessee execute and deliver
to the Lessee, or to the Lessee S assignee or nominee, a
bill of sale (without warrantles) ‘for such Unit such as will
transfer to the Lessee such title to such Unit as the Lessor
derived from the Builder thereof, free and clear of all
- liens, security interestsi and other encumbrances arising
_through the Lessor.

Fa1r Market Purchase Price shall be the price
agreed to by Lessee and Lessor, in wrltlng, ‘as the cash
purchase price that wouldjobtain in an arm’ s length transac-

tion between a purchaser and seller, both belng informed and

willing and neither being|under any compuls1on to buy or
sell. Lessee’s notice pursuant to the f1rst sentence of the
first paragraph of this Sectlon 13.1 shall 1nc1ude a condi-
tional offer (conditioned|solely on approval within a
reasonable period of tlmelby Lessee’s board of directors,
which approval Lessee’s management shall seek if the condi-
tional offer is accepted by Lessor) to the Lessor to pur-
chase the Units identified in such notice at the price
designated therein by Lessee as the Fair Market Purchase
Price. Such conditional offer shall remain!open for accep-
tance by Lessor at all times from the date the notice is
given until the 75th day before the .end of the term of this
Lease with respect to such Units. During the period that
such conditional offer remains open for acceptance by the
Lessor (but in no event beyond the end of the 60th day
before the end of the term of this Lease with respect to
such Unit), the Lessor shall not sell or agree to sell to
anyone other than the Lessee any Units so designated for a
price equal to or lower than the price so offered by the
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for a551gnment the Lessee will have 10 bu51ness days to
respond to such request; prov1ded however,. that the Les-
see’s failure to respond w1th1n 10 bu51ness|days shall be

~ deemed to be approval. If the Lessee will not permit such
assignment, the Lessee shall prov1de the Lessor with a-
written statement. descrlbang in reasonable’ deta11 the
reasons for such denial. ' All the rights of' the Lessor
hereunder shall inure to the benefit of theiLessor S succes-

sors and assigns. | |

So long as no Event of Default ex1sts hereunder,
the Lessee shall be entltled to the possessxon and use of
the Units in accordance: w1th the terms of this Lease and,
without the prior wrlttenkconsent of the Lessor, the Lessee
may sublease the Units to, or permit their use by, a user
incorporated in the Unlted States of Amerlca (or any State
thereof or the District of Columbia), upon 11nes of rallroad_
owned or operated by the Lessee or such user or by a rail-
road company or companies incorporated in the United States
of America (or any State thereof or the Dlstrlct of Colum-

bia), or over which the Lessee, such user, or such railroad
company or companies have'trackage rights or rights for
operation of their. tralnsl and upon the lines of railroad of
connecting and other carriers in the usual 1nterchange of
traffic or in through or run-through serv1ce, but only upon :
and subject to all the terms and cond1t10ns|of this Lease;
provided, however, that the Lessor’s consent, not to be
unreasonably withheld, must be obtained for‘any sublease
that is for a term longerlthan'six months; provided further,
however, that the Lessee shall not sublease or permit the
sublease or use of any Unlt to service involving operation
or maintenance outside the United States of |America except
that occasional service in Canada shall be permltted so long
as such service in Canada :does not involve regular operation
and maintenance outside the United States of America; and
provided further, however, that any such sublease or use
shall be consistent with the provisions of Sectlon 22
hereof. No such a551gnment or sublease shall relieve the
Lessee of its obligations. ‘hereunder which shall be and
remain those of a pr1nc1pal and not a suretx

' The Lessee, at 1ts own expense, w111 promptly pay
or discharge any and all sums claimed by any party which, if
unpaid, might become a lien, charge, security interest or
other encumbrance (other than a lien, charge, security
interest or other encumbrance created by the Lessor or the

Vendor or resulting from clalms against the'Lessor or the
Vendor not related to the ownershlp of the Units) upon or
with respect to any Unit ﬂr the interest of the Lessor, the

.
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charge for 1nsurance” rent or storage until all such
Units have been sold, leased or otherwise disposed of
by the Lessor; and .f_ !

(d) cause the same to be transported to any
reasonable place as directed by the Lessor.

The assembling, dellvery,Jstorage, 1nsurance and transport-
ing of the Units as hereinbefore prov1ded shall be at the
expense and risk of the. Lessee and are of the essence of
this Lease, and, upon appllcatlon to any court of equity

. having jurlsdlctlon, the Lessor shall be entltled to a

. decree against the Lessee requiring spe01f1c performance of
the covenants of the Lessee so to assemble, deliver, store
and transport the Units. lDurlng any storage period, the
Lessee will, at its own expense, maintain and keep the
Equipment in the condltlon required by the flrst paragraph
of Section 7 hereof and w1ll permit and cooperate with the
Lessor or any person de51gnated by it, 1nclud1ng the author-
ized representative or representatlves of any prospective
purchaser, lessee or user iof any such Unlt,.to inspect the
same in a reasonable manner consistent with'! current industry
practices. All rent and car hire charges earned in respect
of the Units after the date of termination of this Lease
shall be promptly turned over to the Lessorl In the event
any Unit is not assembled, delivered and stored as herein-
above provided, within 60.days after such termlnatlon, the
Lessee shall, in addition, pay .to the Lessor for each day
thereafter an amount equal to the amount, 1f any, by which
$9.86 for each such day exceeds the actual earnlngs received
by the Lessor with respect to such Unit for'each such day.

Without in any way 11m1t1ng the foregoing obliga-
tions of the Lessee under ithis Section 11, the Lessee hereby
irrevocably appoints the Lessor as the agent and attorney of
the Lessee, with full power and authority, at any time while
the Lessee is obligated to deliver posse551on of such Unit
in the name and on behalf of the Lessee to obtaln possession
thereof from whomsoever shall be in possession of such Unit
at the tlme. , ‘

\

SECTION 12. Ass1qnment, Possession and Use. So
long as no Event of Default exists hereunder, any rights
arlslng under this Lease shall not be ass1gnable in whole or
in part by the Lessor or any assignee thereof without the
written consent of the Lessee, which consent shall not be
unreasonably withheld. Upon the written notice by the
Lessor or any a551gnee thereof to the Lessee of the request
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existing at law or in equity. The Lessee hereby waives any
- mandatory requirements ofllaw, now or hereafter in effect,

which might limit or modlfy the remedies hereln prov1ded to

the extent that such walver is not, .at the tlme in question,
prohibited by law. The Lessee hereby waives any and all
claims against the Lessorjand the Vendor and their agent or
agents for damages of whatever nature in connection with any
retaking of any Unit in any reasonable manner.  The Lessor
and the Lessee agree that the Lessor shall be entitled to
all rights (such rights being fundamental to the w1111ngness
of the Lessor to enter into this Lease) prov1ded for in
§ 1168 of the Bankruptcy Act or any comparable provisions of
any amendment thereto, or|of any other bankruptcy act, so -
that the Lessor shall have the right to take possession of
the Equipment upon an Event of Default under this Lease
regardless of whether the: Lessee is in reorganlzatlon.
|

No failure by the Lessor in exerc1s1ng any right,
power or privilege hereunder shall operate as a waiver
thereof, nor shall any s1ngle or partial exerc1se of any
right, power or privilege, by the Lessor preclude any other
or future exercise thereof, or the exercise of any other
right, power or privilege: S ;

SECTION 11. Return of Units upon {Default. If
this Lease shall terminate pursuant to Section 10 hereof,

the Lessee shall forthwith deliver posse551on of the Unlts
and the flatcars to whlchlthey are attachedlto the Lessor
and shall assign to the Lessor all rights to theé use of such
flatcars. Each Unit so delivered shall be in the condition
required by the first paragraph of Section Z hereof. For
the purpose of delivering] possess1on, the Lessee shall:

(a) forthwith and in the usual manner (including,
but not by way of llmltatlon giving prompt telegraphic
and written notice to the . Assoc1at10n of American
Railroads and all rallroads to which any flatcars to .
which any Units are attached have beenllnterchanged or
which may have posses51on ‘thereof to return such
flatcar so interchanged) place such Units upon such
storage tracks or other premises of the Lessee or any
of its affiliates as ithe Lessor reasonably may desig-
nate; : %

(b) if so requlred by the Lessor,,detach each Unit
from the flatcar to whlch 'it has been attached,

(c) cause such Unlts to be stored pn such tracks
or other premises at ithe risk of the Lessee without







I
the Lessee shall not jbe relieved of its obligations
under Section 6 or Sectlon 22 hereof except as specifi-
cally provided thereln and also to recover forthwith
from the Lessee as damages for loss of the bargain and
not as a penalty whlchever of the follow1ng amounts the
Lessor, in its sole dlscretlon, shall spec1fy (x) ‘a
sum, with respect to leach’ Unit, equal to the excess of
the present value, at the time of such |termination, of.
the entire unpaid balance of all rentals for such Unit
which would otherw1se have accrued hereunder from the
date of such termlnatlon to the end of /the term of this
Lease as to such Unlt over the then present value of
the rentals which the Lessor reasonably estimates to be
obtainable for the Unit durlng such perlod such
present value to be computed in each case on the basis
of an 11.16% per annum discount, compounded quarterly
from the respective dates upon whlch rentals would have
been payable hereunder had this Lease not been termi-
nated or (y) an amount equal to the excess, if any, of
the Casualty Value as of the Rental Payment Date on or
next preceding the date of termination over the amount .
the Lessor reasonably estimates to be the sales value
of such Unit at such|time; provideg, however that in
the event the Lessor‘shall have sold any Unlt the
Lessor, in lieu of collectlng any amounts payable to
the Lessor by the Lessee pursuant to the preceding
clauses (x) and (y) of this part (b) w1th respect to
such Unit, may, if 1t shall so elect, demand that the
Lessee pay the Lessor and the Lessee shall pay to the
Lessor on the date of such sale, as 11qu1dated damages
for loss of a bargaln and not as a penalty, an amount
equal to the excess, /if any, of the Casualty Value for
such Unit, as of the Rental Payment Date on or next
preceding the date of termination over the net proceeds
of such sale. \

In addition, the Lessee’ shall be liable, except as otherwise
provided above, for any and all unpald amounts due hereunder
before, during or after the exercise of any]of the foregoing
remedies and for all reasonable attorneys’ fees and other
costs and expenses 1ncurred by reason of the occurrence of
any Event of Default or the exercise of the [Lessor’s reme- -
dies with respect theretoA including all costs and expenses
incurred in connection with the return of any Unit.

The remedies 1n1thls Lease prov1ded in favor of
the Lessor shall not be deemed exclusive, but shall be cumu-
lative and may be exercised concurrently or‘consecutively,
and shall be in addition to all other remedies in its favor







rendered 1neffect1vew(but then only so long as such
stay shall continue in force or such ineffectiveness
shall continue), all‘such obligations shall not have
been and shall not contlnue to have been duly assumed
in writing pursuant to a court order or decree, by a
trustee or trustees or receiver or receivers appointed
(whether or not subject to ratificatiop) for the. Lessee
or for the property of the Lessee in connection with
any such proceeding in such manner that such obliga-
tions shall have the same, status as expenses of adminis-
“tration and obllgatlons 1ncurred by such a trustee or
trustees or recelverior receivers, w1th1n 60 days after
such proceeding shall have been commenced,

then, in any such case, the Lessor, at its option, may:

(a) proceed by approprlate court action or actions
either at law or in equlty to enforce performance by
the Lessee of the appllcable covenants| of this Lease or
to recover damages for the breach thereof including Net
Economic Return of Federal income tax beneflts to which
the Lessor would otherw1se be entltled under this
Lease; or

(b) by notice 1£ writing to the Lessee terminate
this Lease, whereupon all-rights of the Lease to the
use of the Units shall absolutely cease and terminate
as though this Leaseihad never been made, but the
Lessee shall remain 11ab1e as herein provided; and
thereupon the Lessor’may by its agents, subject to
compliance with all mandatory requlrements of law,
enter upon the premlses of the Lessee or other premises
where any of the Unlts may be and take |possession of
all or any of such Units and thenceforth hold, possess,
sell, operate, 1ease9to others and enjoy the same free
from any right of the Lessee, or its successors or
assigns, to use the Unlts ‘for any purposes whatever and
without any duty to account to the Lessee for such
action or inaction or for any proceeds |arising there-
from; but the Lessorishall nevertheless, have a right
to recover from the Lessee any and all jamounts which
under the terms of th1s Lease may then ‘be due or which
may have accrued to the date of such termination
" (computing the rental for any number of days less than
a full rental period by multiplying the rental for such
rental period by a fractlon of which the numerator is
such number of days and the denomlnator is 180 days)
including but not 11m1ted to any amounts due the Lessor
pursuant to Section 6 hereof; p;gg;ggdq however, that
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(B) the Lessee shall make or permlt any unauthor-
ized assignment or transfer of this Lease, or any
interest herein, or of the right to posses51on of the
Units, or any thereof,

(C) default. shall be 'made in observance or per-
formance of any other of the covenants, conditions and
agreements on the part of. the Lessee contalned herein
or in the Consent oriln the Part1c1patlon "Agreement and
such default shall contlnue for 30 days (or, in the
case of a default under Section 7 hereof, five business
days’) ‘after the earlier of (i) written notlce from the
Lessor or the Vendor to the Lessee specifying the
default and demandlng that the same be remedied and
(ii) the date on which such default shall first become
known to any officer}of the Lessee; !

(D) a petition for reorganization|under Title 11
of the United States Code, as now constltuted or.as
hereafter amended, shall be filed by or against the
Lessee and, unless such petition shall|have been
dismissed, nullified, stayed or otherwise rendered
1neffect1ve (but then only so long as such stay shall
continue in force or jsuch ineffectiveness shall con-
tinue), all the obllgatlons of the Lessee under this
Lease, the Consent and the Part1c1patlon Agreement
shall not have been and shall not continue to have been
duly assumed in wrltlng, pursuant to a icourt order or
decree, by a trustee'or trustees app01nted (whether or
not subject to ratlflcatlon) in such pnoceedlng in such
manner that such obligations shall-: have the same. status
as expenses of admlnﬂstratlon and obligations incurred
by such trustee or trustees, within 60[days after such.
petition shall have been filed and otherwise in accor-
dance with the prov1s1ons .of 11 U.s. C.,§ 1168, or any
successor provlslon és the same may hereafter be
amended. or . 5

(E) any other proceeding shall be commenced by or
against the Lessee for any relief which includes, or
might result in, any modification of the obligations of
"the Lessee under this Lease, -the Consent and the
Participation Agreement under any bankruptcy or in-
solvency laws, or laws relating to the relief of
debtors, readjustments of 1ndebtedness,l reorganiza-
tions, arrangements, |compositions or exten51ons (other
than a law which does not permlt any readjustments of
such obligations), and unless such proceedlng shall
have been dismissed, lnulllfled stayed or otherwise

#
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Person or anyone actlng under,lthrough ‘or ¢
Indemnified Person.

>n behalf of such
The 1ndemn1t1es arising under this

paragraph shall be paid on an after-tax ba51s and shall
continue in full force and effect notw1thstand1ng (i) the
full payment of all obllgatlons under this Lease or the
~expiration or termlnatloniof the term of thlS Lease and
(ii) that an Indemnified Party .may have a r1ght to be

indemnified by another party

Except as otherwise expressly jo)a ov1ded in Sec—

tion 14,
for, and shall not be released from its obli
under in the event of, any damage to or the

loss of any or all of the|Units of Equipment

agrees to prepare and dellver to the Lessor
able time prior to the requlred filing date
extent permissible,
all reports (other than tax returns) to be £
Lessor with any Federal, state or other requ
by reason of the ownershlp by the Lessor of,
of the Vendor in, the Unlts, or the leasing
Lessee. ]

The indemnities |contained in this
survive the expiration or {termination of thi
respect to all events, facts, c¢onditions or
stances occurring or ex1st1ng prlor to such
termination and are expressly made for the b
shall be enforceable by, any Indemnified Per

the Lessee shall |bear the respon51b111ty and risk

gations here-
destruction or

. The Lessee
within a reason-
(or, to the

file on behalf of the Lessor) any and

iled by the
latory authority
or the interest.

thereof to the

Section 9 shall
s Lease with
other circum-
expiration or
enefit of, and
son. None of

the indemnities in this. Sectlon 9 shall be deemed to create

any rights of subrogatlonlln any insurer or
against the Lessee or the:Lessor therefor,

\thlrd party
from or under any

Indemnified Person, whether because of any claim paid or

defense provided for the beneflt thereof or
foregoing indemnities by the Lessee shall no

otherwise. The
t constitute a

guarantee by the Lessee of the payment of any installments
of principal or interest payable under the CSA or a guaran-

tee of the residual valueiof the Equipment.

SECTION 10. Default If, during
of thls Lease, one or more of the follow1ng
such event being hereln called an ”"Event of
occur:

(A) default shall be made in payme

provided for in Sectlon 3 or 7 hereof,
shall continue for five bu51ness days,

L-20"

the continuance
events (each
Default”) shall

nt of any amount
and such default







modifications and 1mprovements made by the Lessee under the
preceding sentence shall be owned by the Lessee, except to
the extent such addltlons, modifications, or improvements
are described in the following sentence. Any and all parts
installed on and. additions and replacements made to any Unit
(i) which are not readily, removable without causing material
damage to such Unit and wére installed or were added to such
Unit in contravention of the prov151ons contalned herein-
above, (ii) the cost of whlch is included in the Purchase
Price of such Unit, (iii) in the «ourse of ordinary mainten-
ance of the Units or (1v)]wh1ch are requlred for the opera-
tion or use of such Unit by the interchange rules of the
Association of American Railroads or by the!regulations of
‘the Interstate Commerce Commission, the Unlted States
Department of Transportatlon or any other regulatory body,
shall constitute accessions to such Unit and full ownership
thereof free from any llen, charge, securlty interest or
encumbrance (except for addltlons required by law for
limited special use and not general operatlon which are
readily removable w1thoutlcaus1ng material damage to the
Units and without adversely and materially affectlng the
value of the Units) shallilmmedlately be vested in the
Lessor. |

The Lessee agrees to indemnify, protect and hold
harmless each Indemnifieleerson.from and against all
losses, damages, 1njur1es, liabilities, claims (including
without limitation claims  for strict llablllty, but exclud-
ing all losses, damages, lnjurles, liabilities due to, and
any claims for wilful misconduct or gross negligence of such
Indemnified Person otherwise to be indemnified) and demands
whatsoever, regardless of;the,Cause thereof, and expenses in
.connection therewith, 1nc1ud1ng, but not limited to, counsel
fees and expenses, patent trademark and copyright liabili-
ties, penalties and interest, arising out of or as the
result of the entering 1nto or the performance of or the
occurrence of a default, an event of default or an Event of
Default under this Lease or any sublease entered into
pursuant to Section 12 hereunder, the ownershlp of any Unit,
the manufacture, orderlng; acquisition, use, operation,
condition, purchase, sublease, delivery, acceptance, rejec-
tion, storage or return of any Unit or any acc1dent in
connection with the operatlon, -use, condltlon, possession,
storage or return of any Unlt resulting in damage to prop-
erty or injury or death to any person, except as otherwise
expressly provided in Section 14 of this Lease, rov1ded,
however, that this paragraph shall not be read as a waiver
of any right of action the Lessee may have 1n respect of any
such act, omission or mlsrepresentatlon of ﬁuch Indemnified
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assert any claim of any nature whatsoever agalnst the Lessor
based on any of the foreg01ng matters. i :

: The Lessee agrees, for the beneflt of the Lessor
and the Vendor, at all times to comply in all respects
‘(including, without 11m1tat10n, with respect to the use,
maintenance and operatlon of each Unit) w1th all applicable
laws of the jurisdictions| in which its operatlons involving
the Units may extend, w1th the interchange rules of the
Association of Amerlcan R«llroads, if applicable, and with
all lawful rules of the Unlted States Department of Trans-
portation, the Interstate! Commerce Commission and any other
leglslatlve, executive, admlnlstratlve or jud1c1al body
exercising any power or jurlsdlctlon over the Units (col-
lectively ”Applicable Laws”) to the extent that such
Applicable Laws affect the t1tle, operation or use of the
Units, and in the event that prior to the expiration of
this Lease or any renewali thereof (i) such laws or rules
require any alteration, replacement addltlon or modifica-~
tion of or to any part onjany Unit, the Lessee will comply
therewith at its own expense (any such additions which are
readily removable without!material damage to the Units shall
become the property of the Lessee if their. removal would not
adversely and materially affect the value of the Units and
their installation was requlred by law for llmlted special
use and not general operatlon) or (ii) such'laws or rules
require disposal, removal'and dismantlement of or stripping
any part or parts of the Equipment from the Equipment, the
Lessee promptly will g1ve the Lessor and the Vendor written
notice to such effect in reasonable detail and will set
forth in detail a reasonable course of actlon, determined by
the Lessee in good faith and according to the Lessee’s
normal business practice, for such disposal, removal and
dismantlement of or strlpplng such part or parts of the
Equipment. The Lessee shall not dispose of; remove, dis-
mantle or strip any such part or parts of the Equipment
without the written consent of the Lessor and Vendor, which
consent shall not be unreasonably withheld; . rov1ded,
however, that the Lessee may at its own expense, in good
faith, contest the valldlty or application of any such law
or rule in any reasonable |{manner which does not, in the
opinion of the Lessor or the Vendor, adversely affect the
property or rights of theiLessor or the Vendor under this
Lease or under the CSA. The Lessee, at its ‘own cost and
expense, may from time to!time make such other additions,
modifications and improvements to the Units during the term
of this Lease as are readily removable w1thcut causing
material damage to the Unlts (and do not adversely and
materially affect the value of the Units). The additions,

'
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REPRESENTATION OR WARRANTY EXPRESS OR IMPLIED WHATSOEVER
INCLUDING, WITHOUT LIMITATION ANY REPRESENTATION OR WARRANTY
AS TO THE TITLE (EXCEPT THAT THE LESSOR REPRESENTS THAT IT.
-WILL HAVE WHATEVER TITLEIIT RECEIVES FROM THE APPROPRIATE
BUILDER IN RESPECT OF EACH UNIT), VALUE, CONDITION DESIGN,
OPERATION, MERCHANTABILITY OR FITNESS FOR USE OF THE UNITS
OR ANY PART THEREOF, AS TO THE ABSENCE OF ﬂATENT OR OTHER
DEFECTS, WHETHER OR NOT DISCOVERABLE AS TO THE ABSENCE OF
- ANY INFRINGEMENT OF ANY PATENT TRADEMARK, OR COPYRIGHT, AS
TO THE ABSENCE OF ANY OBLIGATION BASED ON STRICT LIABILITY
IN TORT OR OTHERWISE OR ANY REPRESENTATION OR WARRANTY
WHATSOEVER, EXPRESS OR IMPLIED WITH RESPECT TO THE UNITS OR
ANY PART THEREOF (EXCEPT THAT THE LESSOR WARRANTS THAT SO
LONG AS (i) NO EVENT OF DEFAULT EXISTS HEREUNDER (ii) THE
LESSEE IS COMPLYING WITH PROVISIONS OF THE CONSENT AND (iii)
THE VENDOR IS ENTITLED (WITHOUT REGARD TO ACTS OF MISAPPROPRIA-
TION BY ITS OWN EMPLOYEES) TO APPLY THE PAYMENTS (AS DEFINED
IN THE LEASE ASSIGNMENT) IN ACCORDANCE WITH THE LEASE
ASSIGNMENT, THE LESSEE SHALL HAVE QUIET ENJOYMENT OF THE
UNITS AND SHALL BE ENTITLED TO THE OTHER RICHTS OF POSSES-
SION, USE AND ASSIGNMENT PROVIDED UNDER SECTION 12 HEREOF),
it belng agreed that all such risks, as between the Lessor
and the Lessee, are to be}bcrne by the Lessee, but the
Lessor hereby 1rrevocab1y1app01nts and constitutes the
Lessee its agent and attorney-ln-fact durlng the term of
this Lease to assert and enforce from time to time, in the
name of and for the account of the Lessor and/or the Lessee,
as their interests may appear,'at the Lessee s sole cost and
expense, whatever claims and rlghts the Lessor may have .
against a Builder, 1nc1ud1ng but not llmlted to claims and
rights, under Article 13 of the CSA; prov1ded however, that
if at any time an Event of Default shall have occurred and
be continuing, the Lessor*may assert and enforce, at the
Lessee’s sole cost and- expense, such claims and rights. The
Lessor shall have no responsibility or llablllty to the
Lessee or any other person with respect to any of the
following: (i) any 11ab111ty, loss or damage caused or
alleged to be caused dlrectly or lndlrectly\by any Units or
by any inadequacy thereof or deficiency or defect therein or
by any other circumstances in connection therew1th {(ii) the
use, operation or performance of any Units or: any risks
relating thereto; (iii) any interruption ofiservice, loss of
business or anticipated profits or consequentlal damages; or
(iv) the dellvery, operation, subleasing, servicing, mainte-
' nance, repair, lmprovement or replacement of any Units. The
Lessee’s delivery of a Certlflcate of Acceptance shall be
conclusive evidence as between the Lessee and the Lessor
that the Units described hereln are in all the foregoing
respects satisfactory to the Lessee, and the Lessee will not

I |
f

ﬁL-l?»

!

\ ) .

I

1 4







! |
sentence, or in the event that the flnanc1ng docunments
furnished by the Lessee do not establish to the satisfaction
of the Lessor that the Un1t shall not constltute an acces-
sion to the flatcar and that the Unit shall not become
subject to any security 1nterest or other 1nterest of any
party to such financing, then,,ln any such case, such Unit,
at the option of the Lessor, shall be deemed to have suf-
: fered a Casualty. Occurrence under § 7 hereof. :

At all tlmes prlor to the explratlon of this Lease
or any renewal thereof, the Lessee will perform its obliga-
tions under, and will exerclse ‘any. and all rlghts or options
to renew the term of, and]w111 ‘not cancel or otherwise
terminate, the Form A Car {Contract or any other lease or
leases covering the flatcars to which the Units are
attached.

l

SECTION 8, - Reports. On or before April 30 in
‘each year, commencing w1th the calendar year 1988, the
Lessee will furnish to the Vendor and the Lessor a certifi-
cate signed by the Chief Mechanlcal Offlcer\of the Lessee
(a) setting forth as at the preceding December 31 the
amount, description and numbers of all Unlts then leased
hereunder and covered by the CSA, the amount, description
and numbers of all Units that have suffered'a Casualty
- Occurrence durlng the precedlng calendar year or are then
‘underg01ng repalrs (otherlthan running repairs) or then
withdrawn from use. pendlng a determination of whether a
Casualty Occurrence has occurred or pendlng’such repairs
(other than running repairs) and such other information
regarding the condition and state of repair of the Units as
the Lessor or the Vendor may reasonably request and '

(b) stating that, in the case of all Units repalnted or
repaired during the perlod covered by such statement the
numbers and markings required by Section 5 hereof have been
preserved or replaced. The Lessor, at its sole expense,
shall have the right (but shall not have any obllgatlon) by
its agents to inspect the:Units and the Lessee’s records
with respect thereto at such reasonable tlmes as the Lessor
may request during the co?tlnuance of this Lease.

I

The Lessee shall promptly notlfy the Lessor and
the Vendor of any occurrence of an Event of Default or other
event which after notice or lapse of time or both would
become an Event of Default specifying such Event of Default
and all such events and the nature and status thereof.

SECTION 9. Dlsclalmer of Warranties; Compliance
with Taws and Rules; Indemnification. THE LESSOR MAKES NO

!
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. would become an Event of Default) shall have occurred and be
- continuing. Any amounts paid or payable tolthe Lessor under
the foregoing insurance shall not be reduced on account of
any amount which may be pald or payable to the Lessor by
reason of claims made under any other pollc1es of insurance
under which the Lessor 1s?a beneficiary or clalmant. Not-
withstanding the foregolng, the Lessor shall in no event be
obllgated to participate }n the fundlng of any self-insur-
ance program of the Lessee. S

- SECTION 7A. .Flétcars. At all times prior to the
expiration of this Lease or any renewal thereof, the Lessee
will cause each Unit to bé and remain attached or affixed to.
a flatcar leased from Trailer Train Company, a Delaware
corporation (“Trailer Traln”),lunder a Car Contract, with
Trailer Train (the ”Car Contract”) If for|any reason the
Car Contract shall be in default or shall terminate as to
any flatcar to which a Unlt is attached or affixed, the
Lessee will promptly notlfy the Lessor of such default or
termination, and, upon the request of the Lessor, will
promptly cause such Unit to be removed from such flatcar and
to be and remain attached or affixed to another flatcar
“which is either (i) leased under another lease which is not
in default or (ii) owned by the Lessee free|and clear of all
liens. In the event thatiany Unit is to be|attached or
affixed to a flatcar pursuant to clause (i)!of the next.
preceding sentence or to another flatcar leased under
a Car Contract other than the flatcar to Wthh such Unit was
attached at the commencement of the term of this Lease for
such Unit, the Lessee will furnish to the Lessor, as soon as
practlcable but in any event not later than'30 days after
‘'such Unit is so attached or affixed, wr1tten agreements of
the lessor of such flatcar, of 'like substance to the written
agreements with respect to such Unit furnlshed by Trailer
. Train prior to or at the commencement of the term of this
Lease for such Unit and the Lessee agrees to use its best
efforts to furnish to the Lessor, as soon as practlcable but
in any event not later than 30 days after such unit is so
attached or affixed, coples of all f1nanc1ng documents
relating to any such flatcar which is not 1eased from
Trailer Train. In the event that any Unit shall fail to be
attached to a flatcar in accordance with the provisions of
the first or second sentence of this paragraph (cther than
by reason of maintenance being performed in accordance with
§ 7 hereof) and such failure shall continue for 90 consecu-
tive days, or in the event that the written agreement or
financing documents referred to in the third sentence of
this paragraph with respect to any Unit shall not be fur-
nished for any reason prlor to the time prov1ded in said

{
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than 15 days after such.expiration date. Ffve business days
prior to such explratlon date, the Lessee shall notify the
Lessor and the Vendor as to the status of such renewal
negotiations. The Lessee shall furnish to the Lessor and
the Vendor certificates ev1denc1ng renewal of such policy or
policies not later than 15 days after the explratlon date of
such policy or policies. {In the event that‘the Lessee fails
to renew such policy or policies on the expiration date of
any of its policy or p011c1es required to be carried or
maintained with respect to the Units under thls Section 7,
the Lessee shall furnish to the Lessor and the Vendor a
prompt telephonic notice (promptly conflrmed in wrltlng)
thereocf. 1In the event that the Lessee shall fail to main-
tain insurance as herein prov1ded the Lessor may at its
option on five business days' prior written jnotice to the
Lessee (which notice may be given five business days prior
"to the expiration of such ;insurance) prov1de such insurance
(giving the Lessee prompt'ertten notice thereof) and, in
such event, the Lessee shall, upon demand from time to time,
reimburse the Lessor for the cost thereof together with
interest on the amount of}such cost from the date of payment
thereof at the Penalty Rate as ‘'defined in Section 16 hereof.
The Lessee shall, at its own expense, make all proofs of
loss and take all other steps necessary to collect the
proceeds of such insurance. If the Lessor shall receive any
insurance proceeds or condemnatlon payments in respect of a
Unit suffering a CasualtyJOccurrence, the Lessor shall,
subject to the Lessee’s having made payment of the Casualty
Value in respect of such Unit and provided no Event of
Default (or other event. whlch after notice or lapse of time
or both would become an Event of Default) sHall have
occurred and be continuing, pay such insurance proceeds or
condemnation payments to the .Lessee up to an amount equal to
the Casualty Value paid by the Lessee with respect to such
Unit and, only if the 1nsurance pollcy has been maintained
by the Lessee, any balance of such 1nsurance proceeds shall
be paid to the Lessee (prov1ded however, that if the
Lessee failed to maintain %uch .insurance polhcy, any balance
- of such insurance proceeds shall remain the property of the
Lessor), and any balance of such condemnation payments shall
remain the property of the Lessor (except to the extent such
.balance includes a pro rata share of the proceeds with
respect to any readily removable property of| the Lessee).

All insurance proceeds received by the Lessor in respect of
any Unit not suffering a Casualty Occurrence]shall be paid
to the Lessee upon proof satlsfactory to the Lessor that any
damage to such Unit in respect of which such proceeds were
paid has been fully repalred provided no Event of Default
(or other event which after notice or lapse of time or both
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The Lessee will, at all times prior to the return
of all Units to the Lessor, at its own expense, cause to be
carried and maintained casualty insurance and public liabil-
ity insurance in respect of ‘the Units at the time subject
hereto, against such rlsks, in such amounts‘and on such
terms and conditions as are satisfactory to|the Lessor and
the Vendor; provided, however, that the Lessor and the
Vendor will be reasonable in determlnlng such terms and
conditions and, in any event, such 1nsurance shall be _
comparable in amounts and]agalnst such rlsks as are custom-
arily insured against by the Lessee in respect of similar
equipment owned or leased1by it, but in no event shall such
coverage be for amounts or agalnst risks less than the
prudent industry standard for Class I line-haul railroads.
All policies with respect' to such 1nsurance;shall provide
for payments to the Lessor and the Vendor as additional
named insureds and loss payees, as their interests may
appear, shall prov1de for at least 30 days’ prior written
notice by the insurance carrier to the Lessor and the Vendor
in the event of cancelatlon, explratlon or amendment (and
the Lessee shall provide 30 days’ prior wrltten notice to
the Lessor and the Vendor| in any such event), shall include
waivers by the insurer of| all claims for premlums against
the Lessor and the Vendor, and; shall prov1de that losses are
payable notwithstanding, among other thlngsL any act of
negligence of the Lessee,| the Lessor or the‘Vendor, nore
hazardous use or occupation of the Units than that permitted
by such policies, any breach or violation by the Lessee, the
Lessor or the Vendor of ahy warranty, declaration, condition.
or other provision contained in any such pollcy, or fore- .
closure, notice of sale or any other proceedlng in respect
of the Units, or any change in the title to or ownership of
any of the Units. Each such insurance pollcy shall
expressly provide that all of the provisions thereof except
the limits of liability (Wthh shall be appllcable to all
insureds as a group) and llablllty for premiums (Wthh shall
be solely a liability of the Lessee) shall operate in the
same manner as if they were a separate pollcy covering each
insured and shall be prlmary without right of contribution
from any insurance carrled by the Lessor or\the Vendor. The
Lessee shall, not later than 30 days prior to the expiration
date of any of its insurance pollcy or pollc1es required to
be carried and maintained|{with respect to the Units under
this Section 7, furnish to the Lessor and the Vendor a
written notice to the effect that (i) the Lessee is in good
faith negotiating the renewal of such policy or policies and
(ii) the Lessee expects to furnish to the Lessor and the
Vendor certificates ev1denc1ng renewal of such policy or
policies, as promptly as practlcable, but in no event later
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at the best price obtalnable on an ”as is, where-is” basis,
and the Lessee may be purchaser of such Un1t (unless such
Unit is declared worn outiby the Lessee) and shall notify
the Lessor prior to any such purchase by the Lessee.
Provided that the Lessee has prev1ously pa1d the Casualty
Value to the Lessor and prov1ded no Event of Default (or
"other event which after notlce or lapse of tlme or both
would become an Event of Default) shall have occurred and be .
continuing, the Lessee shall be entitled to!the proceeds of
such sale to the extent they do not exceed the Casualty
Value of such Un1t and shall pay any excess to the Lessor.

In the event of the requ1s1tlon (other than a
requisition which constltutes a Casualty 0ccurrence) for use
by the United States Government or by any other government
or governmental entity (herelnafter collectlvely called
”Government”) of any Unit| durlng the term of this Lease, all
of the Lessee’s obllgatlons (1nc1ud1ng w1thout limitation
the obligation to pay rent) under this Lease with respect to
such Unit shall continue to thé same extent‘as if such :
.requisition had not occurred except that 1f such Unit is
returned by the Government at any time after the end of the
term of this Lease, the Lessee shall be oblﬂgated to return
such Unit to the Lessor pursuant to Section |11 or 14 hereof,
as the case may be, promptly upon such return by the Govern-
-ment rather than at the end of 'the term of this Lease; but
the Lessee shall in all other respects compﬂy with the
provisions of said Section 11 or 14, as the |case may be,
with respect to such Unlt]except however, 1f such Unit
shall be destroyed or 1rreparably damaged or in the opinion
of the Lessee worn out as ja result of any requisition that
,contlnues to the end of the Baslc Term, the |Lessee shall
have the right to declare la Casualty Occurrence. All
payments received by the Lessor or the Lessee from the
Government for the use ofisuch Unit during the term of this
Lease shall be paid over to, or retained by,| the Lessee,
provided no Event of Default (or other event which after
notice or lapse of time or both would becomq an Event of
Default) shall have occurged and be contlnulpg, and all
payments received by the Lessor or the Lessee, from the
Government for the use of !such Unit after the term of this
Lease shall be paid over to, or=retained by, the Lessor.

Except as herelanove in this Sectuon 7 provided,
the Lessee shall not be released from its obalgatlons
hereunder in the event of,| and ishall bear the risk of, any
Casualty Occurrence to any Unlt from and after dellvery and
acceptance thereof by the Lessee hereunder.
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. 90th day, at a rate egualito the higher of 10 3/49 or the
“"prime” rate of interest as announced from time to time by
Morgan Guaranty Trust Company of New York. fUpon the making
of such payment by the Lessee in respect of|any Unit, the
rental for such Unit shall cease to accrue, |the term of this
Lease as to such Unit shall terminate and (except in the -
case of the loss, theft, complete destructlon or permanent
return to the approprlate]Bullder of such Unlt) the Lessor
shall be entitled to recover possession of such ‘Unit. The
Lessor hereby appoints the Lessee its agenti 'to dispose of
any Unit suffering a Casualty Occurrence or\any component
thereof, at the best pr1ce obtainable on ani”as is, where
is” ba51s, and the Lessee may be a purchaser of such Unit
(unless such Unit is declared worn out by the Lessee) and
shall notify the Lessor prior to any such purchase by the
Lessee. Provided that the Lessee has prev1ously paid the
Casualty Value to the Lessor and provided no Event of
Default (or other event which after notice or lapse of time
or both would become an Event of Default) shall have
occurred and be contlnulng, the Lessee shall be entitled t0'
the proceeds of such sale|to the extent they do not exceed
the Casualty Value of such Unit, and shall pay any excess to
the Lessor. The Lessee shall be entitled to credit against
the Casualty Value payable in respect of any Unit perma-
nently returned to the approprlate Builder pursuant to any
patent indemnity prov1slon of the CSA in an |amount equal to
any patent indemnity payment in respect of such Unit made by
the appropriate Builder. to the Vendor under'the CSA.

The Casualty Value of each Unit as of any Rental
Payment Date shall be an amount for that Un1t calculated as
set forth in Schedule B hereto.

Whenever any Unlt shall suffer a Casualty Occur-
rence after the final payment of rent in reSpect thereof is
due pursuant to Section 3 ‘hereof and before such Unit shall
have been returned in the manner provided 1n Section 14
hereof, the Lessee shall promptly (as prov1ded above) and
fully notlfy the Lessor with respect thereto and, except as
provided in Section 14 hereof ‘pay to the Lessor an amount
~ egual to the Casualty Value of such Unit, which shall be an
amount equal to the Casualty Value for such Unit on the last
Rental Payment Date. Upon the 'making of any such payment by
the Lessee in respect of any Unit (except 1n the case of the
loss, theft or complete destructlon of such Unit or return
to the Builder of such Unlt), the Lessor shall be entitled
to recover possession of such Unit. The Lessor hereby
appoints the Lessee its agent to dispose of any such Unit
suffering a Casualty Occurrence, or any component thereof,
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no less thorough and complete than is the prudent 1ndustry
standard for Class I line+ haul railroads, w111 maintain,
service and adhere to Lessee’s standard preventlve mainte-
nance schedule with respect to each Unit soithat each Unit
will remain (a) in as good operating condition as when
delivered (ordinary wear and tear excepted), (b) in com-
pliance with any and all applicable laws and regulations,
and (c) suitable for immediate purchase or lease and
“immediate regular use in main line freight serv1ce by a
Class I line-haul rallroad (not then a debtor in any insol-
vency, bankruptcy or reorganization proceedlngs) In no
event shall any Unit be maintained or serv1ced to a lesser

. standard for maintenance, |or sérviced on a ba51s less

frequent than the malntenance standard, or malntenance or
service scheduling basis, ;employed as of any given time

during this Lease by the Lessee for any similar equlpment
owned or leased by it at such given tlme :

_ : In the event that any Unit shall be or become
lost, stolen, destroyed or irreparably damaged or in the
opinion of the Lessee worn out from any cause whatsoever,
permanently returned to the appropriate Bullder pursuant to
any patent indemnity prov1s1on of the CSA, or taken or
requisitioned by condemnatlon or otherw1se by the United
States Government or by any other government or governmental
entity resulting in loss of possession by the Lessee for a
period of 90 consecutive days (such occurrences being
hereinafter called “Casualty Occurrences”), prior to the
return of such Unit in the manner set forth in Section 14
hereof, the Lessee shall promptly (but in any event within
60 days after such Casualty Occurrence) and ifully notify the
Lessor and the Vendor, w1th respect thereto. By the later
of: (i) the Rental Payment Date next succeeding such event
and (ii) the 180th day foﬂlow1ng such event[ (provided any
such. loss, return, taklngior requisition shall have con-
tinued for at least 90 consecutlve days), the Lessee shall
pay to the Lessor an amount equal to the rental payment or
payments in respect of such Unit then due and payable or
accrued to such date (computlng the rental for any number of
days less than a full rental period by multiplying the
rental for such full rental period by a fraction of which
the numerator is such number of days and the denominator is
180 days) plus a sum equall to the casualty Value (as herein-
after defined) of such Unit as of the Rental| Payment Date on
or-next succeeding the date of such Casualty Occurrence in
accordance with Schedule B hereto referred to below,
together with, if such payment is made pursuant to
clause (ii) above, interest on the Casualty Value payment
from the Rental Payment Date preceding such 90th day to such
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(e) Refund. So long as no Event of Default shall
~have occurred and be continuing, if an Indemnlfled Person
shall obtain a refund of all or any part of | such Taxes paid .
by the Lessee or with the'Lessee s advance of funds, such
Indemnified Person shall pay to the Lessee the amount of
such refund, subject to the Lessee making the indemnifica-
tion in paragrcph (d) of thls Section 6. If in addition to
such a refund the Indemnlfled Person shall receive an amount
representing interest on the amount of suchi refund, the
Lessee shall be paid that:proportion of such 1nterest which
is fairly attributable to/Taxes paid by the'Lessee prior to
the receipt of such refund or w1th an advance provided by
the Lessee.
(f) Reports. In case ‘any report or return is
requlred to be made relatlng to any Taxes, the Lessee will,
at its own expense, make and tlmely file such reports and
returns where permltted te do so under appllcable rules and
regulations (the interest; ‘of each Indemnlfled Person in the
Units to be shown in a manner satisfactory to such Indemni-
‘fied Person) or, where not so permitted, notlfy such Indem-
nified Person of such requlrement and at the Lessee’s
expense prepare and deliver such reports to isuch Indemnified
Person within a reasonable time prior to the time such
reports are to be filed. !Any expenses incurred by such
Indemnified Person with respect to the submission or execu-
tion of any such report or return, or the filing or record-
ing thereof, shall be reimbursed to such Indemnlfled Person
by the Lessee in the manner provided in paragraph (d) of
this Section 6.  Each Indemnlfled Person agrees to provide
- the Lessee, in a timely manner, all 1nformat10n requested by
the Lessee in the possessﬂon of such Indemnlfled Person
which is reasonably requlred for the preparatlon and filing
of such report or return. | :

All the obllgatjons of the Lessee and any Indemni-
fied Person under this Sectlon 6 shall survive and continue,
- notwithstanding payment of all ‘amounts under the CSA and the
termination of this Lease/ but only with respect to periods
included in the term of this Lease. The foregoing indemni-
ties by the Lessee shall not constitute a guarantee by the
‘Lessee or any subsidiary or affiliated corporation of the
Lessee of the payment of any installments of principal or
interest payable under the CsSA, or a guarantee of any
residual value of the Units following the explratlon of the
term hereof as such term may or may not be renewed.

SECTION 7. Malntenancez CaSualtleccurrencesz
Insurance, The Lessee, at its own expense and in a manner
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(ii) such Indemnified Person, at its sole option,
may forego any and all administrative appeals, proceed-
ings, hearings and conferences with any applicable
agency with respect to any such clalm,,accept the
findings of such agency or otherwise termlnate any
audit or other admlnlstratlve proceedlngs and may, at
its sole option, elther pay the Taxes and sue for a
refund in such court|as such Indemnlfled Person shall
elect, or contest the proceeding in any appropriate
forum, provided, however, that the Lessee shall have no
obligation to 1ndemn1fy such Indemnified Person for any
such Taxes, if as a result of such Indemnlfled Person’s
foreg01ng of any such administrative appeals, proceed-
ings, hearings or conferences, such Indemnified Person
shall lose the right! to contest the merlts of such
imposition or lev1es, and :

(iii) prior to taklng such action, the Lessee at its
expense shall furnlsh such Indemnified: Person in a
timely manner with an opinion of independent tax
counsel satisfactory to such Indemnified Person to the
effect that there exists a substantial!likelihood of
such Indemnified Person’s prevailing on the merits in-
the contest of such proceeding; it being understood,
however, that in no event shall such Indemnified Person
be required to commence any proceeding!pursuant to this
paragraph (c) unless,the Lessee shall have provided
such Indemnified Person with sufficient funds on an
interest-free basis to pay such Taxes as are requlred
to be paid so to proceed.

(d) Costs of Contest The Lessee shall indemnify
such Indemnified Person 1n a manner satisfactory to such
Indemnified Person for any liability or loss which such
Indemnified Person may incur from time to time as a result
of participating in any proceeding described in
paragraph (c) of this Section 6. The indemnification shall
be an amount which, on an after-tax basis, shall be equal to
all costs and expenses whlch the Indemnlfled Person may
incur from time to time in connection with any such proceed-
ing or any appeal thereof; including, without limitation,
reasonable attorneys’ and.accountants’ fees'and disburse-
‘ments, and the amount of any interest, tax or penalty which
may ultimately be due andipayable as a result of any such
proceeding. Such amounts:shall be payable within 15 days
after the presentatlon to the Lessee of appropriate docu-
mentation in reasonable detail of such costs, expenses,
interest, taxes, or penaltles and the demand for payment
thereof. i i
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Consent, the CSA Assignment or.the Participation Agreement
or any document referred to herein or therein or any of the
transactions contemplatedlhereby or thereby ' (all such taxes,
assessments, fees, charges, penalties, fines, additions to
tax and interest imposed hereafter referred to as ”Taxes”);
excludlng however: (i) United States Federal income taxes,
(ii) any net income taxesior other similar taxes measured by
net income or net earnings imposed by any state or the
District of Columbia or any local subdivision of any thereof
in which any Indemnified Person maintains 1ts principal
place of business or is otherwise subject to income or
franchise taxation by reason of other transactions,

(iii) any claim for penaltles, fines or 1nterest resulting
“from an act, omission or misrepresentation of such Indemni-
fied Person or anyone acting under, through, or on behalf of

- such Indemnified Person (other than the Lessee pursuant to

this Section 6), and (iv) |any Taxes 1mposed,upon the Lessor
or Vendor as a result of the voluntary transfer of title,
sale, ‘or other dlspos1tlon of the Units other than as a
result of the exercise of |lany remedies pursuant to

Section 10 hereof or by reason of the operatlon of the
provisions of Section 7. hereof. Clause (ii). above shall not
be read as any waiver of any right of action the Lessee may
have in respect of any such act, omission or misrepresenta-
tion of such Indemnified Person or anyone actlng under,
through, or on behalf of such Indemnlfled Person.

(b) Payment, All amounts payablé to any Indemni-
fied Person pursuant to th1s Section 6 shalﬂ be paid
promptly in immediately available funds and |in any event
within 15 days after receipt by the Lessee of written demand
therefor from such Indemnified Person requesting reimburse-
ment or indemnification for any Taxes, on the basis that
such Indemnified Person has paid or within 15 days expects
to pay such amounts.

(c) Contest If any proceeding (Pncludlng the
written claim or written threat of such proceedlng) is com-"
menced against an Indemnified Person for any,Taxes, such
Indemnified Person shall promptly after obtaining knowledge
thereof notify the Lessee.* Each Indemnified Person will
confer with the Lessee, 1f so requested, and will take such
action in connectlon with contestlng any such proceeding as
the Lessee shall reasonably request; Q;gg;ggg however,
that: i T

(i) within 30 days after notice by| such Indemni-
fled Person to the Lessee of such proceeding the Lessee
shall request that 1t{be contested;







required by law or required in the opinion of the Vendor and
the Lessor, in order to protect the Lessor’s title and the
Vendor’s t1tle to and interest in such Unit and the rights
of the Lessor under this. Lease and the rights of the Vendor
under the CSA. The Lessee will not place any such Unit in
operation or exercise any!control or domlnlon over the same
until such words shall have been so marked and will replace
‘promptly any such markings which may be removed defaced,
obliterated or destroyed.| The. Lessee will ot change the
identification number of any Unit unless and until (i) a
statement of new number or numbers to be suhstltuted there-
for shall have been flled‘w1th the Vendor and the Lessor and
duly filed and deposited by the Lessee in all public offices
where this Lease and the CSA shall have been filed and
deposited and (ii) the Lessee shall have furnlshed the
Vendor and the Lessor an oplnlon of counselito the effect
that such statement has been so filed and dep051ted and
that no other filing, dep051t or giving of notice with or to
any Federal, District of Columbla, state or'local government
or agency thereof is necessary to protect the rights of the
Vendor and the Lessor in such Units.

'Except as provided in the immediately preceding
paragraph, the Lessee will not allow the name of any person,
association or corporation to be placed on any Unit as a
designation that might be!interpreted as a cla1m of owner-
ship; provided, however, that the Units may/be lettered with
‘the names or initials or other insignia customarlly used by
the Lessee or its affiliates. |

SECTION 6. General Tax Indemnity. (a) Indem-
nity. The Lessee agrees to pay, and to 1ndemn1fy and hold
harmless the Lessor , the{Vendor and the Investors and their
successors and assigns agents and servants (”Indemnlfled
Persons”) on an after-tax|basis, from all llcense and
registration fees and all | taxes, assessments fees, with-
holdings and charges together with any penaltles, fines,
additions to tax or 1nterest thereon, however imposed,
whether levied or 1mposed¢upon any Indemnlfled Person by any
Federal, state, District of Columbia or local government or
governmental subdivision in the United States of America or
by any foreign country orjsubd1v151on or taxing authority
thereof, upon or with respect to, any Unit; the purchase,
sale, - storage, ownershlp, delivery, leasing, re-leasing,
subleasing, posse551on, use, operation, location, maint-
enance, repair, condltlon, transfer of t1tle, return or
other disposition thereof; the indebtedness with respect
thereto; the rentals, recelpts or earnings arising there-
from; or this Lease, the CSA, the Lease Assignment, the
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the account of the Lessor :in care of the Vendor, with
instructions to the Vendor first, to apply such paynments to
satisfy the obligations of the Lessor then due and payable
under the CSA, and second, so long as no event of default or
event which w1th the lapse of time and/or demand provided
‘for in the CSA could constitute an event of default under
the CSA shall have occurred and be contlnu;ng, to pay any
balance promptly to the Lessor at such place as the Lessor
shall specify in writing. ! The Lessee agrees to make each
payment provided for herein as contemplated by this para-
graph in Federal or other {funds immediately |available to the
Vendor or other appropriate rec1p1ent by 12:00 noon, Baltl-
more time, on the date such payment is due. |
' |

SECTION 4. Term of Lease. The term of this Lease
as to each Unit shall begin on the date of dellvery and
acceptance of such Unit hereunder and, subject to the
provisions of Sections 7 and 10 hereof, shall terminate on
January 2, 2003 (”Base Term") The obligations of the
Lessee hereunder (including, but not limited to, the obliga-
tions under Sections 3, 6, 7, 9, 14 and 22 hereof) shall
survive the explratlon or termination of the term of this
Lease and the full payment of all amounts payable under this
Lease. i :

Notwithstanding anythlng to the contrary contained
herein, all rights and obllgatlons of the Lessee under this
Lease and in and to the Units are subject to the rights of
the Vendor under the CSA.i If an event of default should
occur under the CSA, the Vendor may terminate this Lease (or
rescind its termlnatlon), all as provided thereln, provided,
however, that, so long as (1) no Event of Default exists
hereunder, (11) the Lessee is complylng with the provisions
of the Consent and (111) the Vendor is entlﬂled (without
regard to acts of mlsapproprlatlon by its own employees) to
apply the Payments (as defined in the Lease A551gnment) in
accordance with the Lease h551gnment this Lease may not be
terminated and the Lessee shall be entitled to the rights of
possession, use and ass1gnment provided under Section 12
hereof. : o

SECTION 5. Idenklflcatlon Marks. The Lessee will
cause each Unit to be numbered with the identification
number set forth in Schedule A hereto, and will keep and
maintain, plainly, distinctly, permanently and conspicuously
marked on each side of each Unit, in 1etters not less than
one inch in height, the words ”gyggrgg;g_sgglggg_gg
Documents filed with the Interstate Commerce Commission”,
with ‘appropriate changes t?ereof as from tlme to time may be
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SECTION 3. Rentals. (a) Basic Rent. The Lessee
agrees to pay to the Lessor, as basic rental (the ”Basic.
Rent”) for each Unit during the Basic Term, | 29 consecutive
semi-annual payments commenc1ng July 2, 1988 (each such
semi-annual date being herelnafter called a'!”Basic Rental
Payment Date”). The Ba51c Rent payable on each Basic Rental
Payment Date for each-Unit shall be in- ‘accordance with
Schedule D hereto: 1In addition, as interim;rent the Lessee
-agrees to pay the Lessor on January 2, 1988 an amount equal
to the amount required by clause (b) of the; second paragraph
of Paragraph 9 of the Participation Agreement.

~(b) Adjustment! of Basic Rent and Casualty Values.
With respect to any Unit, Basic Rent and the Casualty Values
have been calculated on the assumptions set forth in
Schedule E hereto.

- If for any reason such assumptions are not cor-
rect, then the Basic Rent. and the Casualty Values payable by
the Lessee hereunder in respect of the Unlts shall be
increased or decreased, as the case may be,}by such amount
as shall cause the Lessor/s Net Economic Return (as defined
in Section 22(c) hereof to be the same as 1f such assump-
tions had been correct. Notw1thstand1ng anythlng to the
contrary contained herelnl in no event shall the Basic Rent
or the Casualty Values hereunder be less than an amount that
would be sufficient to pay the. principal of| (including
Casualty Values- under the|CSA) and 1nterestion the CSA
Indebtedness when due under the CSA. The Lessor shall
provide a schedule of such rentals and Casualty Values to
the Lessee promptly afterisuch.calculations | have been made
by the Lessor. The- Lessee may, at its sole|cost and
expense, seek verification of the Lessor’s calculation of
such proposed adjustments|from'a financial lease interme-
diary such as D’Accord F1nanc1al Services, lnc.

, If any of the Rental Payment Dates is not a
business day, the rental. payment otherwise payable on such
date shall be payable on the next succeedlng business day.
The term ”business day” as used herein means a calendar day,
excluding Saturdays, Sundays and any other day on which
banking institutions in. Néw York, New York, |Baltimore,
Maryland, Detroit, Mlchlgan, or Phlladelphla, Pennsylvania
are authorized or obllgated to remain closed.

The Lessor 1rreyocab1y instructs the Lessee, until
all amounts due under the1CSA have been fully satisfied and
discharged, to make all the payments provided for in this
Lease, including, but not ilimited to, the payments provided
for in this Section 3 andiln Section 7 hereof, but excluding
all payments not assigned to the Vendor purSuant to the
Lease Assignment, at the principal office of the Vendor, for
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interference continues; provided, however, that an author-
ized officer of the Lessee shall have given|10 days’ prior
written notice thereof to the Lessor in suff1c1ent detail to
identify such Unit and the source, nature and location of
such 1nterference, it belng understood that |such prior
notice is of the essence of this Lease and that an abatement
of rent by the Lessee w1thout such prior notlce will consti-~
tute an Event of Default under Section 10(A) after five
business days’; and prov1ded further, however, that such
abatement of rent shall be limited solely to that portion of
the rent which is not necessary to pay the pr1nc1pa1 of and
interest on the CSA Indebtedness when due and payable under
the CSA. If the Lessee abates the rent under the next
preceding sentence when 1t is not authorlzed to do so
thereunder, the Lessee agrees to pay to the Lessor the
amount of such abatement together with interest thereon at
the Penalty Rate (as defined in § 16). To the extent
permitted by applicable law, the Lessee hereby waives any
and all rights which it may now have or which at any time
hereafter may be conferred upon it, by statute or otherwise,
to terminate, cancel, qult or surrender the |[lease of any of
the Units except in accordance with the express terms
hereof. .

SECTION 2. Dellvery and Acceptance of Units. The
Lessor hereby appoints the Lessee its agent |for inspection

and acceptance of the Unlts pursuant to the ICSA. The Lessor
will cause each Unit to be delivered to the|Lessee at the
point or p01nts within the United States of America at which
such Unit is delivered to,the Lessor under the CSA. Upon
such delivery, the Lessee will cause an employee of the
Lessee to inspect the same and, if such Unit is found to be
acceptable, to accept delivery of such Unit, and the Lessee
shall timely execute and deliver to the Lessor a certificate
of acceptance (”Certificate of Acceptance”) in the form
annexed hereto as Schedule C, whereupon, except as provided
in the next sentence hereof such Unit shalll be deemed to
have been delivered to and accepted by the Lessee and shall
be subject thereafter to all the terms and condltlons of
this Lease. The delivery,| inspection and acpeptance hereun-~
der of any Unit of Equipment after December 80 1987, shall
be null and void and 1nefcht1ve to subject such Unlt to
this Lease or to constitute acceptance thereof on behalf of
the Lessor for any purposelwhatsoever. ‘The Lessee will give
at least five business days’ prior written notlce to the
Lessor and the Vendor of the First Delivery Date (as defined
in the Participation Agreement) and of each Clos1ng Date
with the approprlate Bullder under the CSA. '
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hereby leases the Units to the Lessee upon the following-

terms and condltlons. ,
1

SECTION 1. HgtL;gasg_ This Lease is a net lease
and the Lessee shall not be entitled to any?abatement of
rent or additional rent or setoff against or recoupment or
reduction of rent or addltlona; rent, including, but not
limited to, abatements, setoffs, reductlons or recoupnents
due or alleged to be due by reason of any past present or
future claims or counterclalms of the Lessee against the
Lessor under this Lease or the CSA, or agalnst the Builders
or the Vendor or otherw1se, provided, however, that nothing
in this Section 1 shall be deemed to 1mpa1r the Lessee’s
right to assert and sue upon such claims in' separate
actions. The Lessee’s obligations hereunder, including its
.obllgatlons to pay all rentals, additional rentals and other
amounts hereunder, shall be absolute and uncondltlonal under
any and all circumstances; and, except as otherw1se
expressly provided herein; thls Lease shall|not terminate,
nor shall the respective obllgatlons of the Lessor or the
Lessée be otherwise. affected by reason of any defect in or
damage to or loss of possession or loss of use or destruc-
tion of all or any of the|Units from whatsoever cause, any
liens, encumbrances or rights of others w1th respect to any
of the Units, the prohlbltlon of or other restrlctlon
against the Lessee’s use of all or any of the Units, the
interference with such use by any person, the invalidity or
unenforceability or lack of due authorlzatlon of this lLease,
any insolvency of or any bankruptcy, reorganlzatlon or
similar proceeding agalnst the Lessee, or for any other
cause whether similar or d1s51m11ar to the foreg01ng, any
present or future law to the contrary notwithstanding, it
being the intention of the parties hereto that the rents and
other amounts payable by the Lessee hereunder shall continue
to be payable in all events in the manner and at the times
herein provided unless the obligation to pay the same shall
be terminated pursuant to the express prov1s1ons of this
Lease. So long.as no Event of Default, or event which with
the lapse of time or the g1v1ng of notlce, or both, would
constltute an Event of Default, exists hereunder, 1f the
. Lessor or anyone claiming through the Lessor shall interfere
with the Lessee’s right to possession and use of any Unit in
accordance with the terms|of this Lease as a result of any
tax, clalm, lien, charge or security interest that the
Lessor .is obligated to prov1de the funds to‘dlscharge
pursuant to Article 12 of|the CSA, the Lessee’s obligation
to pay rent (other than the portlon thereof requlred as
specified in the last prov1so to this sentence) with respect
to such Unit hereunder shall abate for so long as such
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LEASE OF RAILROAD EQUIPMENT dated as of
October 1, 1987, between CONSOLIDATED RAIL
CORPORATION a Pennsylvanla corporatlon
("Lessee”); and WHIRLPOOL ACCEPTANCE CORPORA-
TION, a Delaware corporatlon*(”Lessor”)

. WHEREAS the Lessor 1s entering into a Conditional
Sale Agreement dated as of the 'date hereof (”CSA”) with
Consolidated Rail Corporatlon (1n such capacity “Builder”),
Thrall Car Manufacturing Company and Trinity Industries,
Inc. (severally ”“Builder” | and collectively “Builders”)
wherein the Builders have: agreed to, condltlonally sell and
deliver to the Lessor the'units of railroad equipment
described in Schedule A hereto (”Equlpment”) and

WHEREAS each Bullder under an Agreement and
Ass1gnment dated as of the date hereof (”CSA Assignment”) is
assigning its interests 1n the CSA to Mercantlle Safe
Deposit and Trust’ Company, acting as Agent oherelnafter,
together with its successors and assigns, called #Vendor”) -
under a Participation Agreement dated as of {the date hereof
("Participation Agreement”) w1th the Lessee, the Lessor, the
Vendor and a certain 1nst1tut10na1 investor ! (herelnafter
called, together with its [successors and ass1gns, rinves-
tors"), and 1 '

WHEREAS the Lessee_desires to lease such number of
units of Equipment as are /delivered and accepted and settled
for under the CSA (”Unlts”) at the rentals and for the terms
and upon the conditions hereinafter prov1ded and

WHEREAS the Lessee has secured all necessary
approvals from Trailer Traln Company regardlng the applica-
tion of the Equipment to Traller Train Company s flatcars;

WHEREAS the partles contemplate that the Lessor
will assign certain of its rights in this Lease to the
Vendor by an Assignment of Lease and Agreement dated as of
the date hereof (”Lease A551gnment”) and the Lessee will
consent thereto by a Consent and Agreement (”Consent”)

WHEREAS capltallzed terms not defined herein are
used as defined in the CSA,

¢
{ !
NOW, THEREFORE, |in consideration of the premises

and of the rentals to be paid and the covenants hereinafter
mentioned to be kept and performed by the Lessee, the Lessor







! [P72030]

!
|
|
[ Page
§ 1. Net Lease f.;...L.i....;............} ......... L-2
§ 2. Delivery and Acceptance of Units ...l......... ‘L-3
§ 3. ReNtals .vevveeeeclecinnneecnnnnneeadenaannns L-4
§ 4. Term of Lease ....i........ ..... .,..%.... ..... L-5
§ 5. Identification Marks ...... “eseseseaiasesances L-5
§ 6. : General Tax Indemnlty e L-6
§ 7. Maintenance; Casualty Occurrences; . .
INSUFANCE «vceceeeinsecssoscnsssnsosncnssssosncacs L-9
§ 7A. Flatcars .....ccceloeeesaccas Geseeendeseneaas . L-15
§ 8. Reports ...... R I IR I T IR IR ISR ..+ L-16
§ 9. Disclaimer of Warranties; Compliance with
Laws and Rules; Indemnification ......... ceess L-16
§ 10. Default ..ceiereeeiveonsas ceresecensasse ceeseen © L-20
§ 11. Return of Units upon ‘Default .......icccc0nnn. L-24
§ 12. Assignment; Possession and Use cereedieceeann . L-25
§ 13.1 Options Upon Expiration of the Lease |Term
Purchase Option {..........u.. B . L-27
§ 13.2 Renewal Option ..:.................J......... L-28
§ 14. Disposition of Un1ts upon Expiration|of Term.. L-29
§ 15. Recordlng......... .................1 ......... L-30
§ 16. Interest on Overdue Rentals seeersecdiseessess L-31
§ 17. Lessor’s Right To Perform for the Lessee eesses L-=31
§ 18. NOLIiCES .iiiiioneviossensssscnssssoscsonssns see. L=32
§ 19. Severability; Effect and Modlflcatlon
_ - Of LEASE tteiieeeciaosesssssssosssoaiossncnsons L-32
§ 20. Execution ,.......3.................J .......... L-32
§ 21. Law Governing..... deereces e et eeeeeiennsaaene L-33
§ 22. Assumed TaX CONSEQUENCES ..ceeeeescciassnnncns L-33
. i ! .
SCHEDULE A Description of Units of Equipment
: : |
SCHEDULE B Casualty Value |
SCHEDULE C Certificate of Acceptance
SCHEDULE D Basic Rent
|
SCHEDULE E- ‘

. o
Assumptions
|

|

1/ This Table of Contents has been 1nc1uded in this
document for convenience only and does not form a part of or
affect any construction or interpretation of this document.

!
i
|
|

|
|
|
|







[(P72030]
ANNEX C
i To
Conditional Sale Agreement

i

[CS&M Ref. 1240-200]
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LEASE OF RAILROAD EQUIPMENT
. !

| : !
| . !
Dated as{of October 1, 1987
} between E

1

|

4 ‘

CONSOLIDAfED RAIL CORPORATION

| and

!

WHIRLPOOL ACCEPTANCE CORPORATION




