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AVEC EQUIPMENT CORPORATION INTERST ke
P. O. Box 706 ATE COMMERCE ¢,
: 42N : i CoMMm;
I - YR Galion, Ohio 44833 SSIoN
JUL 281982 -10 33 AM
, July 26, 1982 nooE
INTERSTATE COMMERCE COMMISSION M ';
O o o ] -
:E;F‘-t ' 'T"
i T, o 5
Miss Mildred Lee = T o o
Interstate Commerce Commission = = =
12th and Constitution Avenue, N. W. - T
Washi_ngton, D. C. 20423 . ?@%%‘ QN
Re: Avec Equipment Corporation and ’Nﬁl- 4r.09
Provident National Bank of JUL 2 8 S
Philadelphia. Date -
Fea § /ﬁﬂ M

Dear Miss Lee: (
' 10 Washingten/D, C,

Enclosed please find Mortgage, Assignment and Security
Agreement, dated July 1, 1982, between Avec Equipment Corporation,
an Ohio corporation, Debtor, and Provident National Bank of

Philadelphia, Creditor, for recording.

Also enclosed please find Operating and Use Agreement,
dated June 1, 1981, between Avec Equipment Corporation,:zOwner,
and Augusta Railroad Company, an Arkansas corporation, hereinafter

called "User" for recording.
Thank you for your courtesy in this matter.
Sincerely yours,

AVEC EQUIPMENT CORPORATION

Philip S) Hesby, P;esi%¢nt

PSH:djW . ’ >

Enclosures




o Interstate Commeree Commission
- 2% N Washington, B.LC. 20423

OFFICE OF THE SECRETARY
[ ks

Philip S. Hesby, President. e e e
Avec Equipment Corporation July 28,-1982’

P. O. Box 706 -
Galion, Ohio 44833

Dear gip;

'The enclosed document {s) was recordéd pursuant to the provi-
sions of Section 11303 of the Interstate Commerce Act,49 U.S.C.
11303, on 7/28/82 at 10:35AM , and assigned re-
recordation number (s). , ... . . o

£{s)- 13709, & 13709-a
Sincerely yours,

/ e %/»ét’/('anZ//“/

Agdtha L. Mergenov1ch
Secretarv

Enclosure (s)

SE-30
(7/79).
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AGREEMENT made and entered into as of the 1lst day of
June, 1981, between AVEC EQUIPMENT CORPORATION, an Ohio corporation,
(hereinafter called "Owner") and AUGUSTA RAILROAD COMPANY, an

Arkansas corporation, (hereinafter called "User").

WITNESSETH:

WHEREAS, User desires to obtain from Owner certain
railroad cars, hereinafter specifically designated or to be
specifically designated for the purposes and Upon the terms
and conditions as set forth in this agreement.

NOW, THEREFORE, the parties hereto agree as follows:

1. Cars to be Furnished: Owner agrees to make avail-

able to User, and User agrees to use during the term of this
agreement'that number of used railroad cars to be provided by
Owner under the terms and conditions and for the rentals herein-
after set forth, which cars are sometimes hereinafter called the
"Cars'". The Cars will be 50 foot, fifty ton Box Cars. Any
additional descriptions of the Cars, including any Association

of American Railroads (A.A.R.) mechanical designation, identifying
marks, rpad or serial numbers to be delivered to User upon the
execution of this agreement, are set forth in Appendix A hereto,
and amendments. Any additional Cars.delivered to User shall be

provided for and accepted by User as provided in paragraph 6, on

e



the basis set forth in paragraph 5 hereof. When any_such subsequent
delivery of Cars is made, an amendment to Appendix A shall be exe
ecuted by Owner indicating the type and description of the Cars in-
volved, as reflected in Appendix A for Cars delivered‘npon the ex-
ecution of this agreement. Upon acceptance by User‘of any sub-
sequently delivered Gars, the provisions of this agreement shall

become fully applicable thereto.

2. Term of Agreement: The term of this agreement for

any Cars delivered hereunder shall commence upon their acceptance
by User, as provided for in paragraph 6 hereof, and shall terminate
on May 31, 1982, irrespective of the date of the acceptance of any

Car. Owner shall have the right to renew this agreement on a year

to year basis.

3. Delivery and Use of Cars: Owner agrees to deliver

at its expense, and User agrees to accept the Cars at such pdint
or points to which the parties may agree, not necessarily on
User's property. Owner's obligation as to such deliveries shall
be subject to all delays resulting from causes beyond its control.
The Cars shall be used only in such inferline service as shall be
mutually agreed upon between the parties, and none of the Cars,.
except with prior written consent of Owner, shall be shipped
beyond the boundaries of the United States, Canada or Mexico.
Owner agrees to apply User's reporting marks to the Cars, not-
withstanding that title to them shall at all times remain in

Owner. Owner will also cause each Car to be marked with User's



road numbers referred to in Appendix A. Such road numbers shall

not be changed, except by agreement of both Owner and User.

L, Rental: Beginning with the third month after
acceptance of the Cars, a Rental shall be payable each calendar
month thereafter consisting of the net of all amounts paid or
‘recelved by User during such month under the then appllcable Car
Hire, Car Service and A. A R. repair bllllng rules, less a fee to
User (Service Feé) of Seven Dollars ($7.00) per Car per calendar

month.

5. Reports: Beginning in September, 1981, User shall
report to Owner by the 20th day following the end of each calendar
month ﬁhe information applicable to such month with respect to
all Cars:

(a) Bmount of per diem, if any, and mileage "
received and/or paid by User;
(b) Amount of car service charges paid;
(c) Amount of A.A.R. payable repair billing;
fd) BAmount of Service Fee
(e) Amount due Owner.
(f) User shall use Accounting and/or Computer Service
Company as directed by Owner, at Owner's expense.
In addition to the foregoing, User shall report to Owner in sub-
stantially the same form as Appendix B hereto in each June and
December a 1isting; by Car and/or gréups of Cars as directed by
Owner, of all amounts received with respect to such Car pursuant

to Car Hire Rules and a listing of all A.A.R. repair billing



actually paid in the prior period with the approval of the Owner.

6. Acceptance of Cars by User at Owner's Expense:

Each of the Cars shall be subject to User's inspection and approval.

7. Maintenance or Repairs: Owner shall at all times

during the term of this agreement, and at its own cost and ex-
pense, maintain and keep the Cars in good and proper repair and
running condition. In the event, however, that any of the Cars
are damaged or destroyed while on User's railroad, User shall
assume financial responsibility therefor. Owner also agrees that
it shall, at its own cost, comply with and maintain the Cars in
accordance with all governmental 1aws, regulations and require-
ments, and with the Rules of Interchange of the Association of
American Railroads (or of any successor thereto); with respect to
the use, maintenance and operafion of the Cars during the con-

tinuance of this agreement.

8. Cars Removed from Service: In the event of the

loss or destruction of any Car from any cause whatsoever during
the term of this agreement,rthe Rental with respect to such Cars
shall terminate at the time provided for in the Car Hire Rules,

. provided, however, that the Service Fee shall terminate three
months thereafter. The Owner or its insurer.éhall'have the rights
of subrogation and indemnification to and for any claim for loss
or destruction and may thereunder, at its option, assume the right
fo collect its claim for the value of such Car from the party re-

sponsible and liable for the loss or destruction of the Car. 1In

.



furtherance of the foregoing, User hereby authorizes and empowers
Owner in Owner's own name, or in the name of and as attorney,
hereby irrevocably constituted for User to ask, sue for, collect,
receive and enforce anyland all rights to which Owner may be en-
‘titled by reason of the destruction of the said Car. Owner shall
have the right, but shall not be obligated, to substitute for any
destroyed Car another Car of the same type and capacity and the.
same monthly Rental with respeet té such substituted Car shall

commence upon delivery of such substituted Car to User.

9. Payment of Taxes, Liens and Other Items:

1. The-following additional costs and expenses
shall be the responsibility of and be paid by Owner:
| (a) All license fees, assessments and sales, use,

property and other tax or taxes now or hereafter
imposed by any state, fedefal or local géﬁernment
ﬁpon the Cars or upon the use thereof, whether
aéseséed in the name of Owner or User. If User
for any reason péys any of the aforesaid, Owner
agrees to.réimbﬁrse User promptly upon receipt
of bills, therefor; and |

(b) The cost and expense of removing User's markings
from the Cars upon termination of this agreement.

(c) User shall not pay a license fee, assessment or

tax in the first instance without giving Owner

at least ten (10) days written notice thereof

-5-



so that Owner may have an opportunity to make

payment itself or contest the same in which

latter event User will cooperate with Owner.

2. User agrees to indemnify Owner, and hold it
harmless from any loss, expense, or liability which Owner may
suffer or incur,'from any charge, claim, proceeding, suit or
other event which in any manner or from any cause arises in
‘cOnnection with the use, possession or operation of a Car while
subject to this lease, and without regard as to how such charge,
claim, proceeding, suit or other event arose, inéluding without
limiting the generality of the foregoing, WHITHER»it arises from
latent or other defects which may or may not have‘been discover-
able by Owner. The term Owner shall mean and include any sub-
sidiary, parent or affiliated chporation, or person for all
pﬁrposes of this sub-paragraph. Owner shall pay for Insurance
Coverage as set forth in Schedule attached to this agreement
with Fred S. James and Company of Califorﬁia or other carrier

designated'by Owner.

10. Assignment: User may transfer or assign its interest

under this agreement with respect to the Cars covered hereunder
without Owner's_prior written consent. No right, title or in-
terest in any of the Cars; of the income therefrom, shall vest
in User by reason of this agreement except for the provisions
of paragraph 4 of this agreement, or by reason of the delivery

to or use by User of the Cars, except the right to use the Cars

in accordance with the terms of this agreemént. Owner and any

—6-



assignhees of Owner shall be entitled to sell, assign and transfer
its entire title and reversion in and to the Cars and/or its |
right to Rentals and other payments payable by the User hereunder
and to the performance of the other covenants herein made by User,
and such assignee or any subsequent assignee thereof shall have
and succeed to all of the rights, duties and remedies herein
conferred upon and reserved to Owner.' User shall be obligated
under this agreement to the Owner, assignee or subsequent assig-
nee upon receipt by User of notification from.both the Owner and
its assignee or by any assignee or'subsequent assignee that such

assignment or subsequent assignment has taken place.

11. Remedies: If User shall fail to perform any of its
obligations hereunder, Owner may give written notice to User, and
if User shall fail to cure within thirty (30) days of such notice,
Owner at its election may either (a) terminate this agreement im-
mediately, or (b) withdraw the Cars which have to that date been-
delivered from the service of the User and deliver the same, or
any thereof, to others upon such terms as Owner may see fit.

If User shall fail to carry out and perform any of
its obligations under this agreement, or if a petition in bank-
ruptcy, or}for reorganization, or for a trustee or receiver is
filed by or against User (ﬁnless such petition shall be dismissed
within thirty (30) days from the filing or other effective date
thereof, or shall, within such period be nullified, stayed or
otherwise rendered ilneffective, or unless any such receiver(s)

or trustee(s) shall, within thirty (30) days from the date of

-7~



his or their appointment, adopt this agreement pursuant to due
authority of the Court of his orAtheir appointment ), then and in
any such event, Owner may, at its option, declare this agreement
terminated and upon such declaration all Rentals»not theretofore
due and payable shall forthwith become due and payable and Owner
may enter upon the railroad or premises where the Cars or any of
them may bé and retake ﬁossession thereof, and rembve.Usef's

road number and name theréfrom. If Owner waives its said rights
or does not declare this agreement terminated, User's obligationé
hereunder shall continue. The aforesaid remedies of Owner shall
not be deemed exclusive, but shall be cumulative and in addition
to all other fights énd remedies given or providéd by law or in
equity. _Nd delay or failure on the part of Owner to exercise any'
rights hereunder shall operate as a waiver thereof, nor shall any
Single or partial exercise of any right preclude any other or
further exercise thereof, and no act or omission to act by Quner
against User or againét any Car, or any delay or indulgence
gfanted or allowed by Owner, shall prejudice any of Owner's

rights.

12. Termination and Return of Cars: At the end of the

term of ﬁhis agreement, or upén any termination thereof for cause
‘as defined herein, User shall forthwith surrender possession of
the Cars (except Cars previously removed from service) to Owner
at such point or points where the Cars may then be located. From

the time of such surrender, the Cars shall become and remain the



~responsibility of Owner.

13. Recordation: Owner at its option may cause this

agreement to be filed and recorded with the Interstate Commerce
Commission under the Interstate Commerce Act in order to publish
notice of, and to protect the title of Owner to the Cars. User
shall execute any and all other and further insftruments as shall
reasonably be requested by Owner to assure such publication and
such protectibn of such title. Owner shall pay all costs, chargés
and expenses, including éll recording ahd registration taxes and
fees; incident to the filing, registering and/or recording of

this agreement and of any instruments of further assurance here-

under.

14. All Parties Bound: Subject only to the limitations

of pafagraph 9 hereof, this agreement shall be binding upon and

inure to the benefit of the Owner and its successors and:assignsa

15. Execution in Couﬁterparts:’ This agreement may be

simultaneously executed in two or more counterparts, each of which
shall be deemed to be an original, and such counterparts together
shall constitute but one and the same agreement which shall be

sufficiently evidenced by any such original counterpart.

16. Notice in Writing: Any notice, demand or other

communication hereunder shall be in writing and shall be deemed
to have been duly given when personally’délivered or deposited
in the mail, first class postage prepaid, or delivered to a tele-

graph office, charges prepald, addressed as follows: If to the






Owner: To the attention of Philip Hesby, Preéident, AVEC Equip-
ment Corporation, P.O. Box 706, Galion, Ohio, 44833. If to the
User: To the attention of Philip S; Hesby, President, Augusta
Railrbad Company, P.0. Box 706, Galion, Ohio, 44833, or addressed
to either party at such othef address as such party shall here-

after furnish to the other in writing.

17. Construction: The remedies in this agreement pro-

vided in favor of the Ownerlshall not be deemed exclusive, but
shall be cumulafive, and shall be in addition to all other remedies
in Owner's favor existing at 1éw or in equity and may be exer-
cised from time to time and as often and in such ordef as may be
deemed expedient by the Owner. The captions herein are inserted
for convenience only and shall nbt affect the construction of
this agreement. No delay or omission of the Owner in the exercise
of any right or power accruing upon any.event of default shall
impair any right or'power or shall be conStrued to be a waiver of
such event of default or an‘acquiescehce therein. The provisions
of.this agreement and all rights and obligations hereunder shall
be goyerned by and construed in accordance with the laws of the
State of Ohio. _

IN WITNESS WHEREOF, Owner and User, respectively have
caused these presents to be signed in their respective corporate

names as of the day and year above written.

AVEC EQUIPMENT CORPORATION

By% <. \Acé/d/@/k

\./ Prkgident (' .

~10~



© AUGUSTA RAILROAD COMPANY

BY_ w5 Hia/é«/\f

-/ Phdsident
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