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CHICAGO AND TRANSPORTATION COMPANY
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Washington, D.C. 20423 WO Waehingian. i e

Dear Ms. Mergenovich:

Pursuant to Section 11303 (formerly Section 20c) of the
Interstate Commerce Act enclosed are counterparts of an
Equipment Lease Agreement dated June 1, 1983, between Marine
Midland Leasing Corporation and Chicago and North Western
Transportation Company covering 150 bi-levels and tri-level
auto racks as described in Schedule A.

The names and addresses of the parties of the trans-
action are as follows:
Marine Midland Security Corporation ~Les. e
One Marine Midland Center
Buffalo, New York 14240

Chicago and North Western Transportation Company
One North Western Center

N Chicago, Illinois 60606 Peadie

Enclosed is our check for $50.00 to cover your
recording fee., Keep one counterpart for your files and €
return the other counterparts showing your recordatifh .

date, & = N
. ‘.;13?“ :i.
Sincerely, Loy LD
Do 25
e 1 ©
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2 o

J. S. Edwards
Assistant Secretary
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EQUIPMENT LEASE AGREEMENT

THIS EQUIPMENT LEASE AGREEMENT (the "Lease"), is dated as of
the 1st day of June, 1983, and is by and between Marine Midland ’
Leasing Corporation, a New York corporation (the "Lessor") and
Chicago and North Western Transportation Company, a Delaware

corporation (the '"Lessee").

WITNESSETH:

1. Net Lease. The Lessor hereby agrees, subject to satis-
faction of the conditions hereinafter set forth, to lease to the
Lessee and the Lessee hereby agrees to lease from the Lessor up
to 150 new bi-level and/or tri-level railroad auto racks, (indi-
vidually called an "Item of Equipment" and collectively the
"Equipment") described on the attached Schedule A. The aggregate
of the Cost, as hereinafter defined, of the Items of Equipment
described on the Equipment List shall at no time exceed THREE
MILLION FIVE HUNDRED THOUSAND DOLLARS ($3,500,000.00). This
Lease is a net lease and the Lessee acknowledges and agrees that
the Lessee's obligation to pay all Rentals, as hereinafter de-
fined, hereunder, and the rights of Lessor in and to such Rent-
als, shall be absolute and unconditional and shall not be subject
to any abatement, reduction, set-off, defense, counterclaim or
recoupment (herein referred to as the "Abatements") for any rea-
son whatsoever, including without limitation, Abatements due to

any present or future claims against the Lessor under this Lease
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or otherwise, or against the manufacturer, seller, or Vendor, as
hereinafter defined, of any Item of Equipment. Except as other-
wise expressly provided herein, this Lease shall not terminate,
nor shall the respective obligations of the Lessor or the Lessee
be affected, by reason of any defect in or damage to, or any loss
or destruction of, the Equipment or any Item of Equipment thereof
from whatsoever cause, or the interference with the use thereof
by any private person, corporation or governmental authority, or
the invalidity or unenforceability or lack of due authorization
of this Lease or lack of right, power or authority of the Lessor
or the Lessee to enter into this Lease, or for any other cause,
whether similar or dissimilar to the foregoing, any present or
future law or regulation to the contrary notwithstanding it being
the express intention of the Lessor and the Lessee that all
Rentals payable by the Lessee hereunder shall be, and continue to
be, payable in all events unless the obligation to pay the same
shall be terminated pursuant to the express provisions of this
Lease. If for any reason whatsoever this Lease shall be termi-
nated in whole or in part by operation of law or otherwise, ex-
cept as expressly provided herein, the Lessee nonetheless agrees
to pay to the Lessor an amount equal to each payment of Rental
with respect to each Item of Equipment remaining in the Lessee's
possession other than in storage pursuant to the provisions here-
of at the time such payment would have become due and payable in
accordance with the terms hereof had this Lease not been so

terminated. The Lessee hereby waives, and hereby agrees to waive
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at any future time at the request of the Lessor, to the extent
now or then permitted by applicable law, any and all rights which
it may now have or which at any time hereafter may be conferred
upon it by statute or otherwise to terminate, cancel, quit or
surrender this Lease except in accordance with the express terms
hereof. Each payment of Rental made by the Lessee to the Lessor
shall be final as between the Lessor and the Lessee (except as to
any amount, which the Lessee shall be entitled to recover, by
which such Rental exceeds the correct amount that should have
been paid in accordance with any provision hereof for adjustment
or other determination of the Rental), and the Lessee will not
(except as aforesaid) seek to recover all or any part of any such
payment of the Rental from the Lessor for any reason whatsoever.
2. Term. The term (the "Term") of this Lease for each
Item of Equipment shall begin on the date éf the delivery to and
acceptance by the Lessee of each such Item of Equipment hereunder
("Interim Lease Commencement Date(s)"). The base lease term (the
"Base Lease Term") shall commence on January 1, 1984 (the "Base
Lease Commencement Date'") and shall terminate on December 31,
1993, subject to the provisions of Section 13. The word "Term"
as used herein shall include any Renewal Term as hereinafter de-
fined. Upon one hundred eighty (180) days' delivered written no-
tice, prior to expiration of the Base Lease Term, the Lessee
shall have the right to renew the Lease(provided no Event of De-
fault shall have occurred and be continuing)with respect to all,

but not less than all, of the Equipment for two consecutive two
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(2) year periods (the "Renewal Terms") at the lesser of the (i)
Fair Market Rental or (ii) 50% of the lease rate factor applic-

able for payments 11-20, provided, however, that Lessee shall

have such renewal rights at the rate in (ii) only upon the issu-
ance as of the commencement of the Renewal Term, of an opinion of
Lessee's Assistant Vice President - Car Department that each of
the units will have a useful life expressed in years that is at
least 125% of the Renewal Term and a residual value at the end of
the Renewal Term of at least 20% of the Cost without taking into
account any increase or decrease for inflation or deflation dur-
ing the Renewal Term.

3. Rentals and Rental Payment Dates. The Lessee agrees to

pay the Lessor for each Item of Equipment leased hereunder twenty
rental payments during the Base Lease Term, such payments for the
first ten rental payments to equal 6.4047%’of the cost of each
Item of Equipment as referenced on the applicable Certificate of
Inspection and Acceptance for such Item of Equipment (the "Cost™)
and to equal for the second ten rental payments, 7.8279% of the
Cost of each Item of Equipment. Rental payments shall be made
semi-annually in arrears on July 1 and January 1 (individually a
"Rental Payment Date" and collectively the "Rental Payment
Dates") commencing July 1, 1984 and ending January 1, 1994 (indi-
vidually the "Rental” and collectively the "Rentals"). If any of
the semi-annual Rental Payment Dates are not business days, the
Rental otherwise payable on such date shall be payable in immedi-
ately available funds on the next succeeding Business Day. For

purposes of this Lease, the term "Business Day" means calendar



v days, excluding Saturdays, Sundays, and holidays on which
Lessor's or Lessee's offices or banks in New York, New York or
Chicago, Illinois are closed for business.

In the event ﬁhe Lessee shall be in default in the payment
of any sum of money to be paidlunder this Lease, whether Rental
or otherwise, the Lessee shall pay the Lessor, as additional
Rental, to the extent permitted by applicable law, interest on
such unpaid sum from its due date to date of payment by the
Lessee at a rate equal to 1% over the Prime Rate (as defined in
Section 16 hereof) ("Overdue Rate"). Rental and all other
amounts payable to the Lessor hereunder shall be made by Federal
Funds wire transfer for the account of the Lessor to a bank
within the United States of America to be designated by the
Lessor, together with notice so as to provide the Lessor with the
use of the funds on or before 11 a.m., C.S.T., on the due date.

The Lessee and the Lessor agree that, except as hereinafter
provided, the Rentals payable hereunder and the Stipulated Loss
Values set forth in Schedule B hereto and the Economic Loss
Values set forth in Schedule C hereto will be adjusted upward or
downward to reflect:

(A) any modification in tax legislation, any amendment to,
or change in, the Internal Revenue Code of 1954, as amended (the
"Code"), or any change in the income tax regulations, published
administrative or judicial interpretations or decisions relating
to the Code or such regulations, which change, interpretation or

decision is enacted on or before December 31, 1984 and has an



effect retroactive on or prior to December 31, 1983, and is
applicable to ACRS deductions or Investment Tax Credits with
respect to any of the Items of Equipment in accordance with, if
relevant, to any election made by the Lessor in its sole discre-
tion; and

(B) any Closings on dates and in such amounts which cause
September 1, 1983 not to be the average of all Closing Dates for
all Items of Equipment (the average of all Closing Dates shall be
a weighted average and shall be determined by (i) multiplying the
cost paid the vendor on each Closing Date by the actual number of
days elapsed from and including June 1, 1983 to but excluding
such Closing Date (the "Dollar Days"), (ii) adding together the
Dollar Days for all Closing Dates (the "Total Dollar Days"),
(iii) dividing the Total Dollar Days by the total Equipment Cost
for which Closings were effected (the "Average Elapsed Days") and
(iv) adding the Average Elapsed Days to June 1, 1983 to determine
the actual weighted average Closing Date).

If, as a result of the occurrence of the foregoing event
(A), Rentals payable hereunder and/or the Stipulated Loss Values
set forth in Schedule B hereto and/or the Economic Loss Values
set forth in Schedule C hereto would require adjustment downward,
then

(1) Rentals and/or the Stipulated Loss Values and/or
Economic Loss Values during the Base Lease Term shall be ad-

justed downward on a ratable basis; provided, however, that

such adjustment shall be made only to the extent that the
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Lessor's aftér-tax rate of return and the present value of
the after-tax cash flow (discounted at a rate equal to the
after-tax rate of return contemplated for this transaction)
shall be maintained at a level (computed over the Base Lease
Term) necessary to satisfy the requirements set forth in
Revenue Procedure 75-21, 1975-1 C.B. 715 (except Section
5.01 thereof) and such revised rate is computed at the same
level as if such event in A had not occurred.

(2) after the adjustment, if any, of Rentals and/or the
Stipulated Loss Values and/or Economic Loss Values during
the Base Lease Term pursuant to the foregoing paragraph (1),
(i) Rentals and/or Stipulated Loss Values and/or Economic
Loss Values during the Base Lease Term shall not be further
adjusted downward, (ii) the amount by which each Rental pay-
ment during the base Lease Term would have to be further ad-
justed downward on a ratable basis in order to reflect the
occurrence of the foregoing event (A) (after taking into
consideration any adjustment pursuant to the foregoing para-
graph (1)) shall be paid to the Lessor as an overpayment of
Rentals (each such amount being hereinafter referred to as
an "Overpayment"), (iii) each such Overpayment shall be held
by the Lessor for the Lessee and shall bear interest at a
mutually agreeable rate (the amounts so held at any time,
together with interest, being hereinafter referred to as the
"Overpayment Fund"), and (iv) the Lessee shall receive the

benefits of the Overpayment Fund solely through a credit

I3



toward the purchase price of the Equipment upon the exercise
of the Lessee's option to purchase the Equipment pursuant to
Section 15 hereof and/or through ratable credits to Rentals
during the Renewal Terms upon exercise of the Lessee’s
option to renew this Lease pursuant to Section 2 hereof;

provided, however, that such adjustment shall be made only

to the extent that (i) the Lessor's after-tax rate of return
and the present value of the after-tax cash flow (discounted
at a rate equal to the after-tax rate of return contemplated
for this transaction) shall be maintained at a level
(computed over the Base Lease Term) necessary to satisfy the
requirements set forth in Revenue Procedure 75-21, 1975-1
C.B. 715 (except Section 5.01 thereof) and at the same level

as if such event in A had not occurred.

Any rental adjustment will be effective as of the first
Rental Payment Date following the event giving rise to such ad-
justment and will be made in such manner as will result, in the
Lessor's reasonable judgment, in preserving for the Lessor both
the anticipated after-tax rate of return and the present value of
the after-tax cash flow (discounted at a rate equal to the
after-tax rate of return contemplatéd for this transaction) that
would have been realized by the Lessor had such event not

occurred, (i) based on the rates of Federal, state and local
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taxes in effect from time to time on, or measured by, net income,
and (ii) in all other respects based on the assumptions and
methods of calculation utilized by the Lessor in originally eval-
uating the transaction described in this Lease and related docu-
ments. However, any change in Lessor's dollar net earnings shall
not be considered in making any adjustment to Rentals.

The Lessor shall furnish the Lessee prior to the effective
date of any rental adjustment with a notice setting forth in rea-
sonable detail the computations and methods used in computing
such rental adjustment but shall not be required to divulge its
after-tax rate of return with regard to any such computation.
Lessee shall have the right to review Lessor's rental adjustments
for reasonableness and to approve such adjustment. Such review
and approval shall occur within five days of notification by
Lessor of the rental adjustment. If Lessee shall not have noti-
fied Lessor of its disapproval of such rental adjustment within
such five day period, such adjustment shall be deemed approved.
If Lessee finds the rate unreasonable, the parties shall consult
and agree upon a mutually agreeable rate.

If any of the Rental Payment Dates referred to above is not
a business day the Rental otherwise payable on such date shall be
payable on the next succeeding Business Day.

Lessor shall not be obligated to lease to Lessee any Item of
Equipment not delivered to and accepted by Lessee by December 30,

1983 unless an extension of time is mutually agreed upon by

Lessor and Lessee.



4. Taxes Against Lessor or Equipment. The Lessee agrees

to pay and to indemnify and hold the Lessor harmless from, all
license and registration fees and sale, use, personal property,
stamp or other taxes, levies, imposts, duties, charges or with-
holdings of any nature whatsoever together with any penalties,
fines or interest thereon imposed against the Lessor, the Lessee
or the Equipment or any part thereof by any federal, state or
local government or taxing authority, during the term or in con-
nection with the termination of this Lease, upon or with respect
to the Equipment or any part thereof or upon the purchase, owner-
ship, delivery, leasing, possession, use, operation, return or
other disposition (except for any disposition by the Lessor other
than a disposition occurring upon an Event of Default) thereof,
or upon the rentals, receipts or earnings arising therefrom, or
upon or with respect to this Lease (excluding, however, (i) any
taxes (applied in lieu of any income taxes or as additional in-
come taxes) imposed by the federal government on, based on, or
measured by, the net income of the Lessor including but not
limited to any value added taxes or franchise taxes; (ii) any in-
come, value added or franchise taxes (applied in lieu of any in-
come taxes or as.additional income taxes) imposed by any taxing
authority other than the federal governmment on, based on, or mea-
sured by, the net income of the Lessor which in the aggregate do
not exceed the amount of any such taxes imposed by reason of this

transaction which would be payable to the taxing authorities of
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the jurisdictions, other than the United States of America, in
which the Lessor has its principal place of business assuming no
allocation or apportionment to any other taxing authority, (iii)
franchise taxes based on the corporate characteristics of the
Lessor and (iv) any tax or similar charge included in the Cost of
any Item of Equipment); unless, and only to the extent and for
the period that, any such tax, levy, impost, duty, charge or
withholding is being contested by the Lessee in good faith and by
appropriate proceedings (all such taxes, fees and charges as
defined in this sentence being hereinafter referred to as the
"Indemnified Taxes" or the "Taxes"). 1In case any report or
return is required to be made with respect to any obligation of
the Lessee under this Section or arising out of this Section, the
Lessee will either prepare and file such report or return in such
manner as will show the ownership of the Equipment in the Lessor
and, upon reasonable request of the Lessor, send a copy of such
report or return to the Lessor or will notify Lessor of such
requirement and the Lessee will prepare such report or return for
filing by the Lessor in such manner as shall be satisfactory to
the Lessor. 1If claim is made against the Lessor for any Indemni-
fied Taxes, the Lessor shall promptly notify the Lessee in
writing. 1If reasonably requested by the Lessee in writing, the
Lessor shall, at the Lessee's expense, take such action as the
Lessee may reasonably request with respect to such asserted lia-
bility, provided that the Lessee furnishes an opinion of indepen-

dent counsel, selected by the Lessee and satisfactory to the

-
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7 Lessor, to the effect that there is a reasonable basis for con-

testing such asserted liability, and if reasonably so requested
by the Lessee, any payment by the Lessor of such Indemnified Tax
shall be made under protest, if protest is necessary and proper.
If payment is made by Lessor, Lessee shall reimburse Lessor for
such payment and, the Lessor shall, at the Lessee's expense, take
such action as the Lessee may reasonably request to recover such
payment and shall, if requested, permit the Lessee in the
Lessor's name to file a claim or prosecute an action to recover
such payment. If the Lessor shall obtain a refund of all or any
part of such taxes, fees or other charges previously reimbursed
by the Lessee in connection with any such contest or any amount
representing interest thereon applicable to the amount paid by
the Lessee and for the period of such payment, the Lessor shall
pay to the Lessee the amount of such refund and/or interest
received by the Lessor net of expenses, but only if no Event of
Default, or event which with notice of lapse of time or both
would constitute an Event of Default, shall have occurred and be
continuing. All of the obligations of the Lessee under this
Section with respect to any Indemnified Taxes imposed or accrued
before the expiration or other termination of this Lease shall
continue in full force and effect notwithstanding such expiration
or other termination and are expressly made for the benefit of,
and shall be enforceable by, the Lessor.

5. Lessee's Failure to Pay Taxes, Insurance, Etc. Should

the Lessee fail to make any payment or do any act as herein
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provided, then the Lessor shall have the right, but not the
obligation, without releasing Lessee from any obligation
hereunder, to make or do the same, and to pay, purchase, contest
or compromise any Lien (as hereinafter defined) not permitted
hereunder which in the Lessor's reasonable judgment appears to
substantially affect the Equipment or the Lessor's rights with
respect thereto, and in exercising any such rights, incur any
liability and expend whatever amounts in its discretion it may

deem necessary therefor, provided, however, that the Lessor shall

take no such action nor expend any such amount without prior
notice to the Lessee at least twenty (20) days preceding such
proposed action or expenditure or, if to prevent any Lien from
attaching to any Item of Equipment due to any statutory limita-
tion under any law or regulation it is necessary to take such
action or make such expenditure within such twenty (20) day
period, within such statutory limitation period, and shall con-
sider all reasonable requests made by the Lessee prior to taking
such action or making such expenditure. All sums so incurred or
expended by the Lessor shall be upon demand immediately due and
payable by the Lessee and shall bear interest at the Overdue Rate
from the date so incurred or expended by the Lessor to the date
the Lessor is reimbursed therefor by the Lessee.

6. Use, Ownership and Sublease Rights. So long as the

Lessee shall not be in default under this Lease, the Lessee shall

be entitled to the possession and use of the Equipment in accord-
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ance with the terms of this Lease. The Lessee shall use,
operate, maintain and store the Equipment in a careful and proper
manner in accordance with standards consistant with those used in
maintaining other rolling stock owned or leased by the Lessee and
shall comply with all laws, ordinances and regulations in any way
relating to the possession, use, operation or maintenance of the
Equipment. The Lessee agrees to pay all reasonable costs
incurred in connection with the use and operation of each Item of
the Equipment, during the Term thereof, including but not limited
to, repairs, maintenance, storage and servicing, except to the
extent that such costs are paid by the manufacturer or Vendor.

The Lessee acknowledges and agrees that it does not have and
will not acquire legal title to the Equipment, it being expressly
understood that this Lease is an agreement of lease only. The
Equipment is and shall at all times remain the sole and exclusive
property of the Lessor. The only interest the Lessee shall have
in the Equipment is that of a lessee hereunder. The Lessee shall
affix to each Item of Equipment and keep and maintain, plainly
and distinctly, permanently and conspicuously upon each such Item
of Equipment the following words:

"Owned by Marine Midland Leasing Corporation
Owner-Lessor" )

The Lessee shall keep the Equipment free from any markings or
labeling which might be interpreted as a claim of ownership
thereof by the Lessee or any party other than the Lessor or its

assigns except that the Equipment may be lettered with the name

&
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or initials or other insignia customarily used by Lessee on
similar equipment. So long as Lessee shall not be in default
under this Lease, the Lessee shall be entitled to sublease the
Equipment to reputable non-foreign corporations or entities, if
the Lessee shall have first obtained the written consent, not to
be unreasonably withheld,_of the Lessor; provided, however, that
the Lessee shall have the right to sublease the Equipment or any
Item of Equipment without the consent of the Lessor to any reput-
able corporation or entity organized under the laws of the United
States of America or any state thereof or the District of
Columbia without the Lessor's consent if such sublease (i) shall
provide that the Equipment will be operated and maintained in
accordance with the terms hereof, and (ii) is for a term not
longer than the lesser of six (6) months or one day less than the
remaining term of this Lease provided however, that Lessee may
not so sublease any Item of Equipment to the same sublessee for
more than six (6) months in the aggregate in any twelve (12)
month period. Lessee shall provide Lessor with notification of
any such sublease and a copy of such sublease. The Lessee shall
not assign or permit the assignment of the Equipment to service
involving the regular operation and maintenance thereof outside
the continental United States. All subleases shall be subject
and subordinate to the terms and provisions of this Lease and the
interests of the Lessee hereunder. Under any such sublease, the

Lessee's obligations shall remain those of a principal and not a

surety.



Lessee shall not use the equipment outside the geographic
limits of the United States of America except for occasional use

in Canada and/or Mexico.

7. Alterations. The Lessee shall make any alterations,

additions or improvements to the Equipment if such alterations,
additions or improvements to the Equipment are required by law,
governmental regulation or by the Association of American Rail-
roads (the "AAR"). Lessee shall have the right, without Lessor's
consent, to make modifications, alterations, additions or im-
provements to the Equipment which do not damage the Equipment or
which do not diminish the value of the Equipment. Lessee shall
promptly notify Lessor of any such modification, alteration,
addition or improvement. All modifications, alterations,
additions or improvements which are not readily removable shall
without further act become the property of the Lessor and shall
be free of all Liens and the Lessee shall provide a bill of sale
to the Lessor for all such alterations, additions or
improvements.

8. Maintenance and Repair. The Lessee, at its sole cost

and expense, shall keep the Equipment in good operating order,
repair and condition and shall furnish any and all parts, mechan-
isms or devices required to keep the Equipment in good mechanical
and working order, ordinary wear and tear excepted. In perform-
ing maintenance and repair, the Lessee shall maintain the Equip-
ment at a level as performed by the Lessee for other similar

equipment owned or leased by the Lessee.
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9. Delivery, Acceptance and Payment of Lessor's Cost.

(a) The Lessor hereby appoints the Lessee its agent for
inspection and acceptance of the Equipment. Upon delivery of
each Item of Equipment, the Lessee will cause an employee of the
Lessee to inspect the same and, if such Item of Equipment is
found to be acceptable, to accept delivery of such Item of Equip-
ment and such date of acceptance shall be the "Acceptance Date"
for such Item of Equipment and the Lessee shall execute and de-
liver to the Lessor on or before the Closing date (defined below)
for such Item of Equipment the Certificate of Inspection and
Acceptance whereupon such Item of Equipment shall be deemed to
have been delivered to and accepted by the Lessee hereunder on
the Acceptance Date and shall be subject thereafter to all the
terms and conditions of this Lease. Prior to execution of each
Certificate of Inspection and Acceptance the Lessee shall have
made at its expense all necessary inspections and tests of each
Item of Equipment referred to therein, to determine whether such
Item of Equipment conforms to- the Lessee's specifications. Each
Item of Equipment that appears on a Certificate of Inspection and
Acceptance shall be deemed to conform to the Lessee's specifica-
tions, shall be.deemed to be in good condition and without de-
fects and shall be deemed to be an Item of Equipment subject to
the terms of this Lease. '"Closing Date" is any date that the
Lessor makes a payment to the vendor of the Equipment (the

"Vendor") for any Item of Equipment.
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On each Acceptance Date title to each Item of Equipment so
accepted by the Lessee shall be deemed to have been transferred
to and accepted by the Lessor (and such Item of Equipment shall
be deemed accepted by the Lessee under this Lease) and shall be
an Item of Equipment leased to the Lessee pursuant to this Lease
and the Lessor shall thereupon be unconditionally obligated to
pay to the Vendor, on the applicable Closing Date, and upon re-
ceipt of the notice and other documents specified in Section 9(b)
hereof, the Lessor's Cost of each such Item of Equipment.

(b) From time to time, the Lessee shall deliver to
the Lessor a written notice of a proposed Closing Date with
respect to one or more Items of Equipment theretofore accepted by
the Lessor hereunder for which no Closing Date has previously
occurred (or, if a Closing Date has previously occurred, for
which one or more additional items of Lessor's Cost with respect
thereto are due and payable). Such notice shall be given at
least five (5) Business Days prior to the Closing Date specified
therein, shall identify in reasonable detail all Items of Equip-
ment or part thereof, the Lessor's cost of which is to be paid on
such Closing Date, shall specify each item of said Lessor's cost
and contain the name and address of each Vendor of each Item of
Equipment and shall be accompanied by (i) a full warranty bill of
sale, substantially in the form of Exhibit "B" hereto, in favor
of the Lessor with respect to each such Item of Equipment, dated
the Acceptance Date thereof, (ii) an opinion of counsel to the

Vendor substantially in the form of Exhibit "C" hereto, (iii) an

>
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invoice for each such Item of Equipment showing in reasonable de-
tail all items of the Lessor's cost thereof and (iv) a Certifi-
cate of Inspection and Acceptance, substantially in the form of
Exhibit "A" hereto dated the Acceptance Date, covering‘all such
Items and specifying the Acceptance Date of each such Item of
Equipment. |

There shall be no more than four closings under this Lease
the last of which shall be no later than December 30, 1983 unless
otherwise mutually agreed upon by the Lessee and the Lessor.

10. Inspection; Lessee Reports. The Lessor shall at all

times during normal business hours have upon prior written notice
to the Lessee's Assistant Vice President-Finance the right to
reasonably enter the premises of the Lessee or sublessee where
the Equipment may be located for the purpose of inspecting and
examining the condition, use, and operation of the Equipment to
ensure compliance by the Lessee with its obligations hereunder,
provided, that the Lessor shall have no duty to inspect and shall
not incur any liability or obligation by reason of not making any
such inspection and provided further that the Lessor's authorized
inspectors shall sign the Lessee's standard right of entry form
and release.

The Lessee shall furnish the Lessor (i) within 45 days after
the end of each of the first three fiscal quarters of each fiscal
year, the unaudited quarterly, and within 120 days after the end
of each fiscal year, the audited annual consolidated statement of

income and expenses and consolidated balance sheet of the Lessee

~
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and its subsidiaries, such audited annual financial statements to
be certified to by the Lessee's independent certified public
accountants; (ii) the Lessee's annual form 10-K to the Securities
and Exchange Commission and (iii) within 120 days after the close
of each fiscal year of the Lessee after the date hereof, a
certificate of an authorized officer of the Lessee stating that
he has reviewed the activities of the Lessee and that, to the
best of his knowledge, there exists no Event of Default, as such
term is defined in this Lease, and no event which with the giving
of notice or the lapse of time, or both, would become an Event of
Default. Further, the Lessee agrees to furnish the Lessor from
time to time such other schedules, certificates and reports in
such form and detail as the Lessor may reasonably request.

11. Warranties. THE LESSOR IS NOT A MANUFACTURER OF THE

EQUIPMENT OR A DEALER IN SIMILAR EQUIPMENT AND HAS NOT INSPECTED
THE EQUIPMENT PRIOR TO DELIVERY TO AND ACCEPTANCE BY THE LESSEE.
THE LESSOR BY VIRTUE OF HAVING LEASED THE EQUIPMENT UNDER THIS
LEASE OR BY VIRTUE OF ANY NEGOTIATIONS IN RESPECT OF THIS LEASE
HAS NOT MADE AND DOES NOT MAKE ANY REPRESENTATION OR WARRANTY,
EXPRESS OR IMPLIED, AS TO TITLE, CONDITION, COMPLIANCE WITH
SPECIFICATIONS, QUALITY, DURABILITY, SUITABILITY, MERCHANTABILITY
OR FITNESS FOR USE OR FITNESS FOR A PARTICULAR PURPOSE OR ANY
OTHER WARRANTY WHATSOEVER, EXPRESS OR IMPLIED, WITH RESPECT TO
THE EQUIPMENT. THE EQUIPMENT IS LEASED HEREUNDER BY THE LESSOR
"AS-1IS".



The Lessor hereby represents to the Lessee that the Lessor
has the full right and authority to enter into this Lease on the
terms herein stated, and that, conditioned upon the Lessee
performing all of the terms, covenants and conditions hereof, the
Lessor, its successors and assigns will nof disturb the Lessee's
peaceable and quiet possession and use of the Equipment during
the Term of this Lease, provided that no Event of Default has
occurred and is continuing.

So long as and only so long as no Event of Default has oc-
curred and is continuing, the Lessor hereby authorizes the Lessee
during the Term of this Lease to assert for the Lessor's account
all of its right, title and interest in, under and to any
warranty in respect of the Equipment issued by the manufacturer
thereof, and agrees to execute and deliver such further
instruments as may be reasonably necessary'to enable the Lessee
to enforce such warranty. All claims or actions on any warranty
shall be made or prosecuted by the Lessee, at its sole cost and
expense, and the Lessor shall have no obligation whatsoever to
make any claim on such warranty. Any recovery under such a
warranty shall be applied first to restore the Equipment; second,
to pay the reasonable out-of-pocket expenses the Lessee incurs in
enforcing such warranty claim; and third, to pay any balance to
the Lessor. The Lessor further authorizes Lessee to obtain
whatever service to the Equipment the manufacturer or Vendor
customarily renders, provided that no such service shall be at

the cost or expense of the Lessor.

&
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12. Insurance. Throughout the Term of this Lease, the
Lessee at its own expense shall carry and maintain public
liability and property damage insurance (with customary deducti-
bles) as is customary in the railroad industry, but in any case
coverage shall be no less than that maintained by the Lessee on
similar equipment owned or leased by the Lessee. The Lessor
shall be named as an additional insured, as its interests may
appear, under the Lessee's policy, as evidenced by a certificate
or verification of insurance prepared by the Lessee's independent
insurance broker and delivered to the Lessor before the accept-
ance of the first Item of Equipment. Such certificate or verifi-
cation shall provide that coverage shall not be cancelled or
materially adversely modified without thirty (30) days' prior
written notice to the Lessor. The Lessee's obligation to keep
the Equipment insured as provided herein shall continue until the
Equipment is returned to the Lessor pursuant to provisions
hereof.

The Lessee shall furnish the Lessor with a certificate or
verification of insurance prepared and signed by the Lessee's
insurance broker evidencing such insurance prior to the accept-
ance of the first Item of Equipment and annually thereafter on or
before May 31 of each year beginning in 1984.

If the Lessor shall receive any property insurance proceeds
or condemnation payments in respect of an Item of Equipment suf-
fering an Event of Loss, the Lessor shall, subject to the Les-

see's having made payment of the Rental and Stipulated Loss
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Value, as herein defined, in respect of such Item of Equipment
and provided no Event of Default (or other event which after
notice or lapse of time or both would become an Event of Default)
shall have occurred and be continuing, pay such proceeds or
condemnation payments to the Lessee up to an amount equal to the
Stipulated Loss Value with respect to an Item of Equipment paid
by the Lessee and any balance of such proceeds or condemnation
payments shall remain the property of the Lessor. Provided no
Event of Default (or other event which after notice or lapse of
time or both would become an Event of Default) shall have occurr-
ed and be continuing, all insurance proceeds received by the
Lessor from the Lessee's property insuraﬁce coverage in respect
of an Item of Equipment not suffering an Event of Loss shall be
paid to the Lessee upon proof satisfactory to the Lessor that any
damage to such Item of Equipment in respecf of which such pro-
ceeds were paid has been fully repaired so as to comply with Sec-
tion 8 of this Lease.

13. Stipulated Loss Value, Risk, Event of Loss, Condemna-

tion,
For purposes of this Lease the stipulated loss value
(the "Stipulated Loss Value") for an Item of Equipment as of any
date of computation shall be the product of (x) the Cost paid by
the Lessor for such Item of Equipment and (y) that Stipulated
Loss Value percentage set forth in the Schedule of Stipulated

Loss Values attached hereto as Schedule "B" and hereby made a

- 23 -



5

-

part hereof opposite the applicable Rental Payment Date with
respect to such Item of Equipment.

For purposes of this Lease the economic loss value (the
"Economic Loss Value") for an Item of Equipment as of any date of
computation shall be the product of (x) the Cost paid by the
Lessor for such Item of Equipment and (y) that Economic Loss
Value percentage set forth in the Schedule of Economic Loss
Values attached hereto as Schedule "C" and hereby made a part
hereof opposite the applicable Rental Payment Date with respect
to such Item of Equipment.

(a) Risk: Commencing on the Interim Lease Commence-
ment Date and continuing until the expiration of the Term of this
Lease (which includes the storage period as provided for in Sec-
tion 15) and the return by the Lessee of the Equipment to the
Lessor pursuant to the provisions hereof, Lessee assumes the
entire risk of any Event of Loss (as defined below) and no such
Event of Loss shall relieve the Lessee of any of its obligations
hereunder.

(b) Definition - Event of Loss: For purposes of this
Section an Event of Loss with respect to an Item of Equipment
shall mean any of the following events: (i) the actual or con-
structive total loss of such Item of Equipment; or (ii) such Item
of Equipment shall become lost, stolen, destroyed, damaged beyond
repair or permanently rendered unfit for its intended use for any
reason whatsoever; or (iii) the condemnation, confiscation or

seizure of, or requisition of title to or use of, such Item of
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Equipment (a "Condemnation") for the earlier of the end of the
Lease Term or a stated period that extends beyond two (2) con-
secutive years from the date of such Condemnation; (iv) the
termination, for any reason whatsoever, of this Lease by opera-
tion of law; or (v) a determination by Lessee, in its reasonable
judgement, that it is no longer economical for Lessee to continue
to lease the Equipment or any Item thereof because of a change in
economic circumstances, or that the Equipment or any Item thereof
has become obsolete or that a change in applicable law has made
it onerous to use the Equipment or any Item thereof an "Economic
Casualty". Economic Casualties will be paid by Lessee in accord-
ance with Schedule "C".

(c) Deprivation Constituting an Event of Loss: Upon
the Lessee's determination that an Event of Loss has occurred,
the Lessee shall pay or cause to be paid tb the Lessor, on the
next succeeding Rental Payment Date, in immediately available
funds: (i) the Rental in respect of such Item of Equipment due on
such Rental Payment Date, and (ii) the Stipulated Loss Value or
Economic Loss Value, as applicable, for such Item of Equipment as
of such Rental Payment Date. In situations other than an Econom-
ic Loss, at such time as the Lessor has received the sum of (i)
and (ii) above, the obligation of the Lessee to pay Rental here-
under with respect to such Item of Equipment shall terminate and
the Lessor will transfer to the Lessee, without recourse or war-

ranty, "as is, where is", all of the Lessor's right, title and
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interest, if any, in and to the Item of Equipment with respect to
which such Event of Loss occurred.

(d) Deprivation Not Constituting an Event of Loss: 1In
the event of damage to any Item of Equipment not constituting an
Event of Loss, the Lessee shall remain obligated to make all pay-
ments of Rental and other amounts due with respect to such Item
of Equipment which may become due hereunder in the same manner as
if such damage had not occurred. The Lessee shall repair and re-
store such Item of Equipment with new and unused components or
with used components equivalent to those replaced prior to such
damage to the condition it was in immediately prior to the occur-
rence which caused the need for such repair or restoration
(assuming such Item of Equipment was maintained in accordance
with the terms of this Lease). So long as no Event of Default
shall have occurred and be continuing, all payments from insur-
ance proceeds or otherwise with respect to any such damage shall
be used to reimburse the Lessee for its out-of-pocket expenses
upon receipt by the Lessor of satisfactory evidence that the
Lessee has repaired such Item of Equipment. Should an Event of
Default have occurred and be continuing, all such payments shall
be paid over to and retained by the Lessor until such Event of
Default has been cured or waived.

(e) The Lessor hereby appoints the Lessee its agent
and Lessee hereby agrees to act as agent to dispose of any Item
of Equipment suffering an Event of Loss, or any component there-

"

of, at the best price obtainable on an "as is, where is" basis
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and the Lessee shall notify the Lessor prior to any such sale
provided, however, that if an Event of Default has occurred and
is continuing, Lessor may revoke such agency. Provided that the
Lessee has previously paid the Stipulated Loss Value or Economic
Loss Value, as applicable, to the Lessor and provided no Event of
Default (or other event which after notice or lapse of time or
both would become an Event of Default) shall have occurred and be
continuing, the Lessee shall be entitled to the proceeds of such
sale to the extent they do not exceed the Stipulated Loss Value
or Economic Loss Value of such Item of Equipment plus the
Lessee's out-of-pocket expenses in connection with such sale and
shall pay any excess to the Lessor. The Lessee will initially
pay all costs and expenses in connection with the sale of any
Item of Equipment pursuant to an Event of Loss.

14. Indemnity. The Lessee agrees to defend at its own cost
and to indemnify and hold harmless the Lessor, its successors and
assigns, and their respective agents and employees, from and
against any and all losses, claims, patent infringements, costs,
expenses, (including attorneys' fees) damages and liabilities
(including those for strict liability in tort), however, caused,
resulting directly or indirectly in any manner from the issuance
of Lessor's purchase order, assignment of the Lessee's purchase
order or agreement to purchase, ownership, purchase, the Lessee's
failure, delay or refusal to accept delivery, lease, possession,
return, disposition, or directly or indirectly from or pertaining

to the use, condition (including without limitation latent or
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other defects whether or not discoverable) or operation of the
Equipment or the performance of this Lease (including without
limitation such losses, claims, costs, expenses, damages and
liabilities arising from the death or injury to agents or
employees of the Lessee or the Lessor or any third person, or
damage to the property of the Lessee or the Lessor, their agents
or employees, or any third person) except for such damages,
losses, expenses or liabilities arising out of the gross
negligence or willful misconduct of the Lessor, its agents or
employees.

This indemnification shall survive the expiration or other
termination of this Lease and is for the benefit of and is
enforceable by the Lessor.

Notwithstanding anything contained in this Lease to the con-
trary, the Lessee expressly does not assume any liabilities or
obligations, nor shall the Lessee be required to pay, satisfy or
discharge any claims, liens, charges or encumbrances, nor shall
Lessee have any obligation to indemnify and save harmless the
Lessor or any other person from and against any claim (except a
claim arising out of a delay or refusal to accept delivery),
lien, charge or encumbrance if such claim (except a claim arising
out of a delay or refusal to accept delivery), lien, charge or
encumbrance arose in whole or in part prior to or as a result of
events occuring prior to the Lessee's acceptance of an Item of
Equipment hereunder or arose after redelivery to the Lessor or

arose out of, or relates to, any failure of the Lessor or any

&
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successor to perform its obligations under this Lease or any
claim asserted by any person having an interest in or claim
against the Lessor or the Equipment not arising out of the
Lessee's or any sublessee's use, possession, operation or dis-
position of the Equipment.

15. Purchase Option and Return of Equipment. Upon ninety

(90) days delivered written notice, prior to the expiration of
the Base Lease Term or a Renewal Term, the Lessee shall have the
right to purchase not less than all of the Equipment at a price
equal to the Fair Market Sales Value.

Upon the expiration of this Lease or termination by opera-
tion of law of this Lease with respect to the Items of Equipment,
the Lessee, at its own risk and expense, will return such Equip-
ment then subject to this Lease to the Lessor pursuant to the
Lessor's instructions to a location on the Lessee's lines of
Railroad designated by the Lessor and reasonably acceptable to
the Lessee within thirty (30) days following receipt of the
Lessor's instructions. Such Equipment, upon redelivery pursuant
hereto, shall be free and clear of all mortgages, liens, security
interest, charges, encumbrances and claims provided however,
Lessee has no responsibility to clear any mortgages, liens,
security interests, charges, encumbrances or claims created by,
through or under the Lessor. Upon return of each Item of Equip-

ment, if the Lessor shall so require, the Lessee will provide



free storage and insurance for such Item for a period not exceed-
ing ninety (90) days from the last day of any Term therefor pro-
vided, however, that such period shall be extended on a per Item
basis for thirty (30) days beyond the final repair, maintenance
or replacement pursuant to the terms hereof on any Item. At the
expiration of the ninety (90) day storage period the Lessor will
pay to the Lessee for storage a reasonable daily storage rate for
each Item of Equipment being so stored beginning the first day
after such ninety (90) day storage period and the Lessor shall
use its best efforts to remove such stored Equipment from the
Lessee's premises as soon as possible.

At the time of the return of such Equipment upon the expira-
tion of this Lease or termination by operation of law of this
Lease, there shall be a joint inspection of each Item of Equip-
ment by representatives of both the Lessor and the Lessee and if
the parties cannot agree as to compliance with the conditiohs
hereinafter described, a mutually acceptable independent
appraiser shall be appointed by the Lessor to inspect each Item
of Equipment in dispute for the purpose of determining the re-
pairs, additions or replacements, if any, which are necessary to
place each such Item of Equipment in dispute in the condition
hereinafter described. The cost of such independent appraisal
shall be born equally by the Lessor and the Lessee,

At the time of return, the Item(s) of Equipment shall be in
the condition and state of repair required to be maintained under

Section 8 hereof.
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The Lessee shall be solely responsible for paying for all
repairs, replacements and additions required as a consequence
of such inspection; which repairs, replacements and additions
shall be effectuated as quickly as possible.

Notwithstanding anything to the contrary contained herein,
commencing on the expiration of the Lease Term and throughout the
Lessor's ninety (90) day storage period the Lessee shall provide
the Lessor, or any person designated by it, reasonable access to
such Equipment and will allow the Lessor to display the Equipment
to any authorized representative or representatives of prospec-
tive purchasers or lessees of such Equipment, so long as the
Lessor, and designated person, such representative, such pur-
chaser or such lessee shall prior to such access satisfy the same
inspection requirements required of Lessor in the first paragraph
of Section 10 hereof. The delivery, storage and transporting of
the Equipment as hereinbefore provided are of the essence of the
Lease, and upon application to any court of equity having juris-
diction in the premises the Lessor shall be entitled to a decree
against the Lessee requiring specific performance of the
covenants of the Lessee so to assemble, deliver, store and trans-
port the Equipment.

16. Default, Remedies, Damages.

(a) Defaults: The following events shall constitute

Events of Default:



(1) The Lessee shall fail to make any payment to
the Lessor when due under this Lease and such failure to pay
shall continue for a period of five (5) or more days after
Lessee's receipt of written notice from the Lessor; or

(2) The Lessee shall fail to perform or observe
its covenant to maintain insurance in compliance with Section 12
hereof and such failure shall continue unremedied for a period of
twenty (20) days after Lessee's receipt of written notice from
the Lessor; or

(3) The Lessee shall make an unauthorized trans-
fer or assignment under this Lease of its interests hereunder and
such unauthorized transfer or assignment shall continue unreme-
died for a period of ten (10) days after Lessee's receipt of
written notice from the Lessor; or

(4) The Lessee shall fail to perform or observe
any other covenant, condition, or agreement to be performed or
observed by it hereunder and such failure shall continue unreme-
died for a period of thirty (30) days after Lessee's receipt of
written notice from the Lessor; or |

(5) Any representation or warranty made by the
Lessee herein or in any document or certificate furnished the
Lessor in connection herewith shall prove to be false in any
material respect at the time it was made; or

(6) A petition for reorganization under Title 11
of the United States Code, as now constituted or as may hereafter

be amended, shall be filed by or against the Lessee and, unless
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such petition shall have been dismissed, nullified, stayed or
otherwise rendered ineffective (but then only so long as such
stay shall continue in force or such ineffectiveness shall con-
tinue), all the obligations of the Lessee under this Lease shall
not have been and shall not continue to have been duly assumed in
writing, pursuant to a court order or decree, by a trustee or
trustees appointed (whether or not subject to ratification) in
such proceedings in such manner that such obligations shall have
the same status as expenses of administration and obligations
incurred by such trustee or trustees, within 60 days after such
petition shall have been filed and otherwise in accordance with
the provisions of 11 U.S.C. § 1168, or any successor provision,
as the same may hereafter be amended; or

(7) Any other proceeding shall be commenced by or
against the Lessee for any relief which iﬂcludes, or might result
in, any modification of the obligations of the Lessee hereunder,
under any bankruptcy or insolvency laws, or laws relating to the
relief of debtors, readjustments of indebtedness, reorganiza-
tions, arrangements, compositions or extensions (other than a law
which does not permit any readjustments of the obligations of the
Lessee hereunder), and, unless such proceedings shall have been
dismissed, nullified, stayed or otherwise rendered ineffective
(but then only so long as such stay shall continue in force or
such ineffectiveness shall continue), all the obligations of the
Lessee under this Lease shall not have been and shall not contin-

ue to have been duly assumed in writing pursuant to a court order

b

- 33 -



or decree, by a trustee or trustees or receiver or receivers ap-
pointed (whether or not subject to ratification) for the Lessee,
or for the property of the Lessee, in connection with any such
proceedings in such manner that such obligations shall have the
same status as expenses of administration and obligations
incurred by such trustee or trustees or receiver or receivers,
within 60 days after such proceedings shall have been commenced;

(b) Remedies: Upon the occurrence of any Event of
Default and at any time thereafter so long as the same shall be
continuing, the Lessor, at its option, may declare this Lease in
default and the Lessor may do one or more of the following with
respect to the Equipment or any Item of Equipment as Lessor in
its sole discretion shall elect, to the extent permitted and
subject to compliance with any mandatory requirements of
applicable law: '

(1) Proceed by appropriate court action or
actions either at law or in equity, to enforce performance by
the Lessee of the applicable covenants of this Lease and to
recover damages for the breach thereof;

(2) Repossess with or without notice and sue for
the rentals due hereunder as they accrue without notice and at
the Lessee's costs and expenses;

(3) Repossess and without terminating the Lease
hold the Item of Equipment until the Lessee shall have complied

with all obligations under the Lease;



(4) Repossess with or without notice and sell,
relet, use, hold or otherwise dispose of the Item of Equipment;

(5) With or without repossessing, declare all
unpaid rentals immediately due and payable;

(6) Repossess and terminate the Lease; and

(7) Require the Lessee at its expense to assemble
the Equipment and make it available to the Lessor within 30 days
at a place, to be designated by the Lessor, which is reasonably
convenient to both parties.

In repossessing any of the Equipment or any part thereof
pursuant to the foregoing provisions, the Lessor may enter upon
any premises where such Equipment may then be at any time,
wherever the same may be, with or without process of law and
without being responsible for loss or damage.

(c) Damages: The Lessor and the Lessee agree that the
measure of damages is impossible to determine in the absence of
prior agreement. Therefore, the parties agree that as damages
for the loss of a bargain, and not as a penalty, in the case of
an actual or proposed sale or reletting after repossession the
Lessor shall be entitled to:

(i) Sale: Where a sale with respect to an Item
of Equipment has occurred, the excess, if any, of the Stipulated
Loss Value with respect to such Item of Equipment at the time of
sale over the Net Proceeds of Sale with respect to such Item of
Equipment.. Where a sale is proposed by Lessor, but has not yet

occurred, the excess of the then Stipulated Loss Value with
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respect to such Item of Equipment at the time of determination

(such time to be specified by the Lessor) over the then Fair

Market Sales Value, as hereinafter defined, with respect to such

Item of Equipment. In the case of a proposed sale, upon consum-

mation of an actual sale of the Equipment at a subsequent date,

the difference, if any, between the Fair Market Sales Value pre-

viously determined and the actual Net Proceeds of Sale received

by the Lessor, together with interest at the Overdue Rate based

on the following example:

Example:

1. Assumptions:

(a) Stipulated Loss Value = $10,000

(b) Proposed Fair Market Sales Value = $9,000

(c) Excess of SLV over FMSV paid to Lessor = $1,000

2. Actual Net Proceeds of Sale one year later:

(a)
(b)
(c)
3. (a)

(b)

$ 8,000

$ 9,000

$10,000

Under 2(a) above, Lessee shall pay the Lessor
$1,000 (the shortfall in the original excess SLV
péid) plus interest at the Overdue Rate for one
year on $9,000 ($8,000 Net Proceeds + $1,000
shortfall).

Under 2(b) above, Lessee shall pay Lessor interest

at the Overdue Rate for one year on $9,000.
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(¢) Under 2(c) above, Lessor shall pay Lessee $1,000

(the overpayment of the original excess SLV) and

Lessee shall pay Lessor interest at the Overdue

Rate for one year on $9,000.

(ii) Re-lease: Where a re-lease with respect to
an Item of Equipment has occurred, the deficiency between the
aggregate rentals due under the re-lease with respect to such
Item of Equipment discounted at the Discount Rate, as hereinafter
defined, and the greater of (a) the Stipulated Loss Value at re-
lease, or (b) the aggregate remaining unpaid lease rentals with
respect to such Item of Equipment due hereunder discounted at the
Discount Rate. Where a re-lease with respect to such Item of
Equipment is proposed by Lessor, but has not yet occurred, the
deficiency between the Aggregate Fair Market Rental Value, as
hereinafter defined, with respect to such Item of Equipment dis-
counted at the Discount Rate and the greater of (a) the Stipu-
lated Loss Value with respect to such Item of Equipment at time
of determination (such time to be specified by the Lessor), or
(b) the aggregate remaining unpaid lease Rentals thereunder dis-
counted at the Discount Rate. As in the example for a proposed
sale in (i) abové, Lessor shall be made whole on a proposed re-
lease transaction at the time of an actual re-lease of the Equip-
ment and on a basis similar to that used in the example for a

sale.

- 37 -



(iii) 1In addition to either (i) or (ifi) above,
the Lessor shall be entitled to: (a) the unpaid Rentals from de-
fault until sale, re-lease or determination by Lessor of damages,
and (b) interest on all amounts due including Rental and damages
from date due until payment at the Overdue Rate.

(iv) with respect to (c) (i) above it is understood
that with regard to any Sale of any Item of Equipmenmt by the
Lessor, Lessor shall use its best efforts to acquire the best
market cash price available and with respect to (c){ii)above, it
is understood that with regard to any Re-lease of amy Item of
Equipment by the Lessor shall use its best efforts to obtain the
best market rental available from a reputable lessee deemed
financially responsible by Lessor.

For purposes of this Lease the following defini-
tions apply:

(1) Discounted: Reduction to present value as of
the date of sale, re-lease or determination of damages, whichewer
is applicable, at the Discount Rate and at a frequemcy equal two
the frequency of Rental payments under this Lease.

(2) Fair Market Sales Value and Fair Market Rental
Value shall mean that sales value or rental which would be ob-
tained in an arms length transaction between informed and willimg
parties (other than a lessee in‘possessioﬁ) and shall exclude the
value of additions to the units made at Lessee's expense which
are removable by Lessee. In the absence of agreement by Lessee

and Lessor on the sales or rental value, such amount shall be

2
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determined by an independent appraiser acceptable to both Lessee
and Lessor at their joint expense provided, however, that, if an
Event of Default has occurred and is continuing, the expense of

such appraiser shall be for Lessee's account.

(3) Net Proceeds of Sale: The consideration re-
ceived by the Lessor upon sale of an Item of Equipment less all
expenses associated directly or indirectly with sale including
but not limited to refurbishing, repair, advertising, freight or
financing costs.

(4) Discount Rate: A rate equal to 10% per annum.

(5) Prime Rate: The rate of interest publically
announced by Marine Midland Bank, N.A. from time to time as its
prime rate, and being a base rate for calculating interest on
certain loans.

(d) Each and every power and remedy herein specific-
ally given to the Lessor, shall be in addition to every other
power and remedy specifically so given or now or hereafter exist-
ing at law or in equity, and each and every power or remedy may
be exercised from time to time or simultaneously and so often and
in such ofder as may be deemed expedient by the Lessor. All such
powers and remedies shall be cumulative to the extent permitted
by applicable law, and the exercise of one shall not be deemed a
waiver of the right to exercise any other or others. No delay or
omission of the Lessor in the exercise of any such power or
remedy and no renewal or extension of any payments due hereunder

shall impair any such power or remedy or shall be construed to be
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a waiver of any default or an acquiescence therein. In the event
that the Lessor shall bring any suit or action to enforce any of
its rights hereunder, then in such suit or action the Lessor may
recover reasonable expenses, including attorneys' fees, and the
amount thereof shall be included in such judgment.

The Lessee hereby appoints the Lessor, the Lessee's irrevoc-
able agent and attorney-in-fact to execute all documents deemed
necessary to release, terminate and void the Lessee's interest in
the Equipment and to file said documents for recordation with
appropriate agencies provided that an Event of Default has
occurred and the Lessor in its discretion deems use of this
agency necessary to effect any remedy the Lessor chooses to take.

17. Assignment by Lessee. The Lessee shall not transfer,

assign, pledge or hypothecate this Lease, the Equipment or any
part thereof or any interest therein, withﬁut the prior written
consent of the Lessor except that nothing in this Section shall
be deemed to restrict the right of the Lessee to assign or trans-
fer its interest in the Equipment or possession of the Equipment
to any corporation (which shall have duly assumed in writing
satisfactory to the Lessor the obligations hereunder of the
Lessee) into or with which the Lessee shall have become merged or
consolidated or which shall have acquired or leased all or sub-
stantially all of the lines of railroad of the Lessee, provided
that such assignees, successors or transferees will not, upon the
effectiveness of such merger or consolidation or acquisition of

properties, be in default under any provision of this Lease and
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' that such merger or consolidation or acquisition of properties
shall not alter in any way the Lessee's obligations to the Lessor
hereunder which shall be and remain those of a principal and not
a surety. The Lessee agrees to give the Lessor prior written
notice of any such merger, consolidation or acquisition. Consent
to any of the foregoing acts shall not be deemed to be consent to
any subsequent similar act. The Lessee agrees to deliver to the
Lessor a copy of each agreement evidencing any such sale, assign-
ment, transfer, mortgage or other encumbrance, or the portion
thereof which effects compliance with the provisions of this Sec-
tion 17, as soon as practicable after the execution and delivery
thereof.

18. Assignment by Lessor. The Lessor, or any assignee of

the Lessor, may at any time, without notice to or consent by the
Lessee, sell, assign, transfer, mortgage or otherwise encumber
its interest under this Lease or in the Equipment, subject to the
terms of this Lease and the rights of the Lessee hereunder, and,
upon receipt of written notice of any such assignment, the Lessee
shall recognize such assignment subject to the rights of the
Lessee against the Lessor hereunder. No assignment or reassign-
ment shall release the Lessor from its obligations to the Lessee
under this Lease. The Lessor agrees to deliver to the Lessee a
copy of each agreement evidencing any such sale, assignment,
transfer, mortgage or other encumbrance, or the portion thereof
which effects compliance with the provisions of this Section 18,

as soon as practicable after the execution and delivery thereof.

~
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All the rights of the Lessor hereunder shall inure to the benefit
of the Lessor's assigns, but only to the extent assigned.

19. Liens. Except as otherwise expressly permitted in this
Lease, the Lessee shall not directly or indirectly create, incur,
assume or suffer to exist any mortgage, pledge, lien, charge,
encumbrance, security interest, right or claim of any kind
("Lien") on, or with respect to, any Item of Equipment, title
thereto or any interest therein, except:

(i) the respective rights of the Lessor and the Lessee
under the Lease;

(ii) Liens which result from claims against or acts of
the Lessor not related to its interest in the Equipment;

(iii) Liens for taxes either not yet due or being con-
tested in good faith and by appropriate proceedings so long as
such proceedings do not involve any danger of the sale, forfei-
ture or loss of any Item or Equipment or any interest therein;

(iv) 1inchoate materialmen's, mechanics', workmen's,
repairmen's employees' or other like Liens arising in the ordina-
ry course of business and securing obligations which are not
delinquent, or which are being contested by the Lessee in good
faith and by appfopriate proceedings so long as such proceedings
do not involve any danger of the sale, forfeiture or loss of such
Item of Equipment or any interest therein; and

(v) liens granted by Lessor to any assignee or secur-
ity assignee of Lessor in connection with any financing obtained

by Lessor in respect of its acquisition of the Equipment.

- 42 -



23

Nothing in this Section 19 shall be deemed to prohibit any
lien attaching only to the leasehold interest of the Lessee under
this Lease by reason of any future mortgage under which the
Lessee is the mortgagor covering all or substantially all of the
Lessee's railroad properties or the existence of any after
acquired property clause in any existing mortgage to which the
Lessee is the mortgagor covering all or substantially all of the
Lessee's railroad properties.

The Lessee will promptly notify the Lessor in writing of the
existence of any Lien not excepted above, if the same shall arise
at any time, and will promptly, at the Lessee's expense, cause
any such Lien to be duly discharged, dismissed and removed or
fully bonded as soon as péssible, but in any event within thirty
(30) days after the existence of the same shall have first become
known to the Lessee unless the Lessee shall in good faith and by
appropriate legal proceedings contest the validity thereof in any
reasonable manner which will not affect or endanger title and
interest of the Lessor in the Equipment.

20. Prohibition Against Setoff, Counterclaim, Etc. The

Lessee's obligation to pay all amounts due hereunder shall be
absolute and unconditional and shall not be affected by any cir-
cumstance whatever, including, without 1imitation (i) any setoff,
counterclaim, defense, or other right which the Lessee may have
against the Lessor, (ii) any defect in the title, condition,
design, operation, or fitness for use of, or any damage to or

loss or destruction of, the Equipment, or any interruption or

»
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cessation in the use of possession thereof by the Lessee except
for any such interruption or cessation in such use or possession
caused by the gross negligence or intentional misconduct of the
Lessor for any reason whatsoever, or (iii) any insolvency, bank-
ruptcy, reorganization or similar proceedings by or against the
Lessee or the Lessor.

21. Representation, Warranties and Covenants of Lessee.

Lessee represents, warrants and covenants: (i) that it is a duly
organized corporation with necessary power and qualifications to
perform this Lease, (ii) that this Lease has been duly authorized
by all necessary corporate action on the part of the Lessee and
will not contravene or breach any legal, organizational or con-
tractual regulation binding upon the Lessee, (iii) that this
Lease constitutes valid, binding and enforceable obligations of
the Lessee and is enforceable in accordance with its terms, (iv)
except as reflected in the annual report of the Lessee to the
Securities and Exchange Commission on Form 10-K for the fiscal
year ended December 31, 1982 copies of which have been delivered
to the Lessor, there are as of the date hereof (a) no actions at
law or in equity pending which, if determined adversely, would
result in any material adverse change in the Lessee's ability to
carry out its obligations under this Lease; and (b) no proceed-
ings of any kind or nature pending before a federal or state
board or other administrative authority or agency which would re-
sult in any material adverse change in the Lessee's ability to

carry out its obligations under this Lease, (v) that as of the

~
2
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date hereof no material adverse change in the Lessee's financial
condition as represented in its most recent quarterly financial
statements dated as of March 31, 1983 and submitted to the Lessor
has occurred, (vi) Prior to the delivery and acceptance of any
Item of Equipment under this Lease, this Lease will have been
duly filed with the Interstate Commerce Commission pursuant to
Section 11303 of Title 49 of the United States Code (49 U.S.C.
Section 11303) and deposited with the Registrar General of Canada
(within 21 days from the execution thereof) and provision will
have been made for publication of notice of such deposit in the

Canada Gazette pursuant to Section 86 of the Railway Act of

Canada and prior to the delivery and acceptance of any Item of
Equipment under this Lease, an appropriate Uniform Commercial
Code financing statement covering the Equipment will have been
filed with the Secretary of State of the State of Illinois and,
(vii) that the Items of Equipment shall remain separate property
from the flatcars to which they are attached and shall not at any
time be considered fixtures permamently attached to the flatcars
or the property of the owner of the flatcars. Lessee further
covenants that it shall make all reasonable efforts to secure
within a reasonable amount of time after execution hereof a
representation from the owner of the flatcars on which each Item
of Equipment is placed substantially similar to the preceding

sentence in this clause (vii).



22. Warranties of Lessor. The Lessor warrants that during

the term of this Lease, if no Event of Default has occurred, the
Lessee's use of the Equipment shall not be interrupted by any act
of the Lessor. The Lessor further warrants and represents that
it is a corporation duly organized, validly existing and in good
standing under the laws of the State of New York and not an
electing small business corporation under Subchapter S of the
Code, that this Lease has been duly authorized, executed and de-
livered by the Lessor and, assuming due authorization, execution
and delivery hereof by the Lessee, constitutes the legal, valid
and binding obligation of the Lessor, enforceable against the
Lessor in accordance with its terms except to the extent that
enforceability may be limited by applicable bankruptcy, insol-
vency, moratorium or other similar laws affecting the rights of
creditors or lessors generally, and that the Lessor is not enter-
ing into this Lease or any other transaction contemplated hereby
directly or indirectly in connection with any arrangement or
understanding by it in any way involving any employee benefit
plan (other than a governmental plan) with respect to which it is
a party in interest within the meaning of the Employee Retirement
Income Security Act of 1974, Lessor further warrants that, not-
withstanding anything to the contrary contained herein, through-
out the term of this Lease it shall be the sole owner of the
Equipment except if an Event of Default shall have occurred

hereunder.
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23, Attorneys' Fees. Except as otherwise provided in Sec-

tion 27, all fees and expenses, including legal feeﬁ)incident to
the preparation and execution of this Lease and the closings
hereunder, shall be payable by the party generating said fees or
expenses.

24. Notices. All notices required under the terms and pro-
visions hereof shall be in writing and addressed (i) if to the
Lessee: Chicago and North Western Transportation Company, One
North Western Center, 165 North Canal Street, Chicago, Illinois
60606, Attention: Assistant Vice President-Finance or at such
other address as the Lessee shall from time to time designate in
writing to the Lessor, or (ii) if to Lessor: Marine Midland Leas-
ing Corporation, One Marine Midland Center, Buffalo, New
York 14240, Attention: Manager-Leasing (or at such other address
as the Lessor shall from time to time designate in writing to the
Lessee).

25. Conditions Precedent. (a) The obligations of the

Lessor to purchase and lease each Item of Equipment is subject to
the fulfillment of the following conditions precedent with
respect to each such Item of Equipment:
(1) The completion of all necessary regulatory
approvals and filings on or before each Interim Lease Com-

mencement Date;
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(2) The representations and warranties of the Lessee
set forth in Section 21 shall be true and correct in all
material respects on and as of the first Interim Lease Com-
mencement Date;

(3) As of the first Interim Lease Commencement Date no
Event of Default or other event which with the giving of
notice or the lapse of time, or both, would become an Event
of Default shall have occurred and be continuing (see
Exhibit "F");

(4) The Lessor shall have received for each Item of
Equipment on or before the applicable Closing Date for each
such Item of Equipment a Certificate of Delivery and
Acceptance of the Lessee dated as of the applicable Interim
Lease Commencement Date for such Item of Equipment to the
effect that the Lessee has satisfied or complied with all
delivery and acceptance requirements set forth in this Lease
to be satisfied or complied with on or prior to such Interim
Lease Commencement Date;

(5) The Lessor shall have received an opinion,
addressed to the Lessor, of the Lessee's Counsel as of the
first Interim Lease Commencement Date for the Item(s) of
Equipment leased hereunder on such Interim Lease Commence-
ment Date (subject to the usual bankruptcy laws exceptions),
fo the effect set forth in Items (i) through (iv) both in-
clusive and (vi), of Section 21 and to the further effect,

if any, set forth in Exhibit "D" hereof;
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(6) The Lessor shall have received for each Item of
Equipment on or before the applicable Closing Date for such
Item of Equipment a Bill of Sale from the Vendor of each
such Item of Equipment conveying good and valid title there-
to to the Lessor and an opinion of counsel for the Vendor in
support of such Bill of Sale.

(7) The Lessor shall have received a certificate or
verification of an independent insurance broker dated on or
before the first Interim Lease Commencement Date evidencing
to the satisfaction of the Lessor compliance with the terms
of Section 12;

(8) The Lessor shall have received on or before the
first Interim Lease Commencement Date appropriate evidence
satisfactory in form and content to Lessor, of authorization
by Lessee of its execution, delivery .-and performance of this
Lease, the purchase orders or purchase agreements to which
the Lessee is a party and all other agreements entered into
by the Lessee in connection with the transaction contem-
plated hereby;

(9) The Lessor shall have received for the Equipment
on or beforg the Interim Lease Commencement Date a certifi-
cate of useful life and residual value signed by an author-
ized officer of the Lessee in the form of Exhibit "G" here-
to.

(10) On or before each Interim Lease Commencement

Date, the Lessor shall have received or waived the necessity
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for a tax opinion of tax counsel for the Lessor satisfactory

to the Lessor.

26. Miscellaneous. This Lease shall in all respect be

governed by and construed in accordance with the laws of the
State of Illinois including all matters of construction,
validity, effect and performance.

No delay or omission to exercise any right, power or remedy
accruing to the Lessor upon any breach or default by the Lessee
under this Lease shall impair any such right, power or remedy of
the Lessor, nor shall any such delay or omission be construed as
a waiver of any breach or default, or of any similar breach or
default thereafter occurring; nor shall any waiver of a single
breach or default be deemed a waiver of any subsequent breach or
default; nor shall consent by the Lessor to any act of the Lessee
be deemed to be consent to any subsequent similar act.

Any provision of this Lease which is prohibited or unen-
forceable in any jurisdiction shall, as to such jurisdiction, be
ineffective to the extent of such prohibition or unenforceability
without invalidating the remaining provisions hereof, and any
such prohibitioh‘or unenforceability in any jurisdiction shall
not invalidate or render unenforceable such provision in any
other jurisdiction,

To the extent permitted by applicable law, the Lessee hereby
waives any provision of law which renders any provision of this
Lease prohibited or unenforceable in any respect. No term or

provision of this Lease may be changed, waived, discharged or
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‘terminated orally, but only by an instrument in writing signed by
the party against which the enforcement of the change, waiver,
discharge or termination is sought. This Lease shall constitute
an agreement of lease, and nothing herein shall be construed as
conveying to the Lessee any right, title or interest in any Item
of Equipment except as a lessee only.

27. Recording, Registration and Filing. The Lessee shall,

at its expense, accomplish all recordings, registrations and fil-
ings of this Lease, required by law to protect the Lessor's title
and interests in the Equipment, and shall furnish the Lessor with
evidence satisfactory to the Lessor of each such recording,
registration and filing.

28. Tax Indemnity. The Lessee hereby represents to the

Lessor (such term for the purpose of this Section 28 meaning the
Lessor and the corporations with which the Lessor consolidates
its United States federal income tax returns) that at the time
the Lessor becomes the owner of the Equipment for Federal, state
and local income tax purposes:

(1) all of the Equipment is new Section 38 property,
eligible for investment tax credit;

(2) all of the Equipment is five (5) year recovery
property as defined in Section 168(c) (2) (B) of the Internal
Revenue Code of 1954 (the "Code");

(3) the Lessor's basis in the Equipment prior to any
basis reduction through Section 48(q) (1) of the Code is at least
equal to the total Cost of the Equipment plus all other items in-

cludible in basis under Section 1012 of the Code, if any;
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(4) each Item of Equipment was placed in service on
the Interim Lease Commencement Date; and

(5) each Item of Equipment will be used in the United
States as part of the normal business operations of the Lessee
except as otherwise permitted by Section 6 hereto.

The Lessee covenants to the Lessor and agrees that subject
to the exclusions as hereinafter provided in this Section 28:

(1) it will characterize the relationship herein es-
tablished as a lease and will treat it as such for all purposes;

(2) The Lessor shall have the right to utilize and to
claim the investment tax credit ("Investment Tax Credit") and the
accelerated cost recovery deductions provided by Section 168 of
the Code ("ACRS Deductions") on the Equipment in the computation
of Federal tax returns and depreciation for state tax purposes
and reports for each year during the Term-of this Lease;

(3) it shall not utilize or claim or attempt to uti-
lize or claim the Investment Tax Credit or ACRS Deductions for
any purposes whatsoever;

(4) it will neither take any action, nor fail to take
any action, which will have the result of causing the Lessor to
lose or to recapture all or any part of the credits or déductions
attributable to the Equipment, or its ownership thereof.

If the Lessor shall lose, or shall not have, or shall lose
the right to claim or shall suffer a disallowance of or shall be
required to recapture all or any portion of the Investment Tax

Credit or the ACRS Deductions due to any act, failure to act, or
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misrepresentation of the Lessee (hereinafter referred to as a
"Loss"), then with respect to each Loss, Rental applicable to
each Item of Equipment shall, on and after the next succeeding
Rental Payment Date after payment of the tax, penalty and inter-
est attributable to any such Loss (or if the Lessor is not re-
quired to make payment of tax with respect to the Loss, the date
on which the Lessor files its tax return for the taxable year in
which such Loss occurs), be increased, by, an amount for each
such Item of Equipment which, in the reasonable opinion of the
Lessor, after duevconsultation with Lessee, will preserve for the
Lessor the after-tax rate of return and the net after-tax cash
flow that would have been realized by the Lessor if such Loss had
not occurred in respect of such Item of Equipment under this
Lease.

The Lessee shall not be required to indemnify the Lessor for
any Loss resulting from one or more of the following causes: (a)
the failure of the Lessor (unless the Lessor shall have been ad-
vised by its tax counsel that in such tax counsel's opinion there
is no reasonable basis for claiming any such credit or deduction)
to properly claim in a timely manner (including making all appro-
priate elections.and filing all information returns required
under the applicable income tax regulations) or to follow the
proper procedure in claiming the Investment Tax Credit or the
ACRS Deductions or to make a timely election, if permitted by the
Code, to treat any income, gain, loss, deduction or credit with

respect to an Item of Equipment as derived from, or allocable to,
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sources within the United States, (b) the failure of the Lessor
to have sufficient liability for income taxes against which to
credit the Investment Tax Credit or sufficient taxable income to
benefit from the ACRS Deductions, (c¢) unless resulting from an
act or omission of the Lessee, a transfer or disposition by the
Lessor of an Item of Equipment or any interest therein or any in-
terest in the Rentals derived therefrom or any interest in this
Agreement (except a transfer or disposition after an Event of De-
fault), or a transfer or other disposition of an Item of Equip-
ment or any interest therein or any interest in the Rentals
derived therefrom or any interest in this Agreement which results
from bankruptcy or other proceedings for the relief of debtors in
which the Lessor is the debtor, (d) an Event of Loss with respect
to an Item of Equipment, if the Lessor shall have received the
amounts stipulated in respect thereof pursuant to Section 13
hereof, (e) acts or the failure to contest pursuant hereto of
Lessor (including, without limitation, participation in, or other
arrangements with any party other than Lessor involving residual
values of the Equipment, but excluding Lessor's exercise of its
remedies upon an Event of Default under this Agreement), (f) the
failure of the Lessor to file any required tax returns except in
the event that such failure is due to the Lessee's failure to
provide any required information or documentation to the Lessor,
and/or (g) an Event of Loss due to a modification in tax legisla-
tion, the Code, income tax regulations or published administra-

tive or judicial interpretations or decisions thereunder which
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‘was not enacted on or before December 31, 1984 with an effect
retroactive on or prior to December 31, 1983.

Upon receipt by the Lessor of a written notification from
the Internal Revenue Service of any proposed assessment or other
action which would result in a Loss for which an amount may be
payable by the Lessee in accordance with this Section 28 (herein-
after called a "Disallowance"), the Lessor shall promptly notify
the Lessee of such Disallowance after receipt of such written
notification from the applicable taxing authority and shall con-
test such Disallowance in any reasonable and appropriate manner,
if so requested by the Lessee. The Lessor shall be under no
obligation whatsoever to contest such Disallowance unless:

(a) the Lessee shall request the Lessor to contest
such Disallowance within thirty (30) days after
receipt by the Lessee of ndtice from the Lessor
and within thirty (30) days thereafter an indepen-
dent tax counsel selected by the Lessor and
acceptable to the Lessee shall render a written
opinion that the Lessor has a reasonable basis for
contesting such Disallowénce; and

(b) the Lessee shall pay the Lessor on demand all rea-
sonable costs and expenses, including, without
limitation, legal fees and expenses, incurred by
the Lessor in connection with contesting such Dis-
allowance and, when due, all penalties and/or

interest imposed in connection with such contest.
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The Lessor, at its sole option, may choose to forego any and
all administrative appeals, proceedings, hearings and conferences
with the Internal Revenue Service in respect of such Disallow-
ance, but shall contest the Disallowance in a court of competent
jurisdiction which court shall be selected by the Lessor at its
sole option and, if requested by the Lessee, shall appeal any ad-

verse determination; provided, however, that nothing contained in

this paragraph shall require the Lessor to contest any Disallow-
ance if the Lessor shall waive the payment by the Lessee of any
amount that might otherwise be payable by the Lessee under this
Section 28 by way of indemnity in respect of such Disallowance.
At all stages of any contest of a Disallowance, the Lessor
shall pursue the contest by any proceedings available under ap-
plicable law, regulations or court rules which in its sole dis-
cretion it determines to pursue, and shall determine in its sole
discretion whether (a) to petition for a redetermination of the
deficiency proposed to be assessed as a result of the Disallow-
ance or (b) to pay the deficiency and institute an action in a
court of competent jurisdiction for a refund of taxes paid, in
which case the Lessee shall pay the amount of such deficiency by
adjusting the Rentals in such a manner as to allow the Lessor, in
its reasonable opinion, to maintain its anticipated after-tax
rate of return and total net after-tax cash flow as provided in
Section 3 hereof. The Lessee shall provide counsel (selected by
the Lessee) to conduct such contest, or to assist counsel of the

Lessor in conducting such contest, as the Lessor in its sole
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“discretion shall determine, it being agreed that the ultimate
control of any such contest shall be in the sole discretion of
the Lessor.

The Lessor shall not enter into a settlement or other com-
promise with respect to any Disallowance without the prior writ-
ten consent of the Lessee, unless the Lessor shall waive its
right to be indemnified with respect to such Disallowance under

this Section 28; provided, however, that the Lessor shall not be

required to appeal or otherwise seek review of any adverse deci-
sion of a court of appeal unless, in the opinion of tax counsel
to the Lessor, such appeal or other action has a reasonable
chance of succeeding.

The liability of the Lessee for any adjustments to Rental
hereunder shall become fixed at the time Lessor makes payment of
the tax attributable to the Loss, or if Lessor is not required to
make payment of tax with respect to the Loss, the date on which
the Lessor files its tax return for the taxable year in which
such Loss occurs. Notwithstanding the foregoing, in the event
that a tax contest is proceeding at the termination of this
Lease, Lessee shall pay Lessor any amount which Lessee would be
required to pay hereunder if such contest failed; Lessor shall,
if such contest ultimately succeeds, refund any such amount at
such later date.

The indemnification provided herein shall survive the expi-

ration or other termination of the Lease.
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29. General Assignment of Purchase Orders. The Lessor and

the Lessee shall enter into a Purchase Agreement Assignment dated
as of the date hereof (herein called the "Assignment"), in sub-
stantially the form of Exhibit "E" hereto, pursuant to which the
Lessee assigns to Lessor its rights under various purchase orders
and/or agreements to acquire the Equipment.

30. Suspension of Acceptance. Upon Lessor's request, at

any time before the final Interim Lease Commencement Date, Lessee
shall inform Lessor of all relevant circumstances with regard

to (i) or (ii) below and if either (i) any material change in any
representation and warranty of Lessee as yet set forth in Section
21 occurs and/or (ii) an Event of Default or other event which
with the giving of Notice or the lapse of time, or both, would
become an Event of Default occurs, then Lessor shall have the
right to cancel the agency authority granted to Lessee for pur-
poses of inspection and acceptance of the Equipment in Section 9
hereof and to prohibit any further acceptances of Equipment here-
under from and after the date Lessee receives notice of such
revocation of agency. Lessor shall not be required to purchase
or pay for any Item accepted by Lessee after receipt of written
notice from Lessor of revocation of agency. After such revoca-
tion, Lessor shall re-assign to Lessee any remaining rights under

Purchase Orders previously assigned to Lessor by Lessee.
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IN WITNESS WHEREOF, the parties hereto have caused this

Lease to be executed by their duly authorized officers on the day

and year first written above.

LESSOR: MARINE MIDLAND LEASING LESSEE: CHICAGO AND NORTH

CORPORATION WESTERN TRANSPORTATION
/ COMPANY
By: : m%&— By : o 75—, /%

/ 4

Its: <::;;;2422¢aé§£a,¢ﬁi Its: VIGE PRESIDENT-FINANCE

;TCdrporate Seall

[Corporate Seall:

-~
o~

'ATTEST: ATTEST: PR
" Assistant SecretA{X C;[ Assistant Secretary
L/P(75)635
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STATE OF ILLINOIS )
Ss
COUNTY OF COOK )

On this 9th day of June, 1983, before me personal-
ly appeared T. A. Tingleff, to me personally known who
signed the foregoing instrument on this day and, being by me
duly sworn, says that he is a Vice President of CHICAGO AND
NORTH WESTERN TRANSPORTATION COMPANY, that one of the seals
affixed to the foregoing instrument is the corporate seal of
said corporation, that said instrument was signed and sealed
on behalf of said corporation by authority of its Board of
Directors and he acknowledged that the execution of the
foregoing instrument was the free act and deed of said
corporation.

/@ﬂ%@

Notary Public

e <; [Notarial Seal]
T My-Commission expires W 7/ /Qﬁ

STATE OF NEW YORK )
§8
COUNTY OF ERIE )

On this\C;E'day of June, 1983, before me personal-
ly appeared Pauw M. Scianpra s to me personally known,
who signed the foregoing instrument on this day and, being
by me duly sworn says that he/she is & Renden
of MARINE MIDLAND LEASING CORPORATION, that one of the seals
affixed to the foregoing instrument is the corporate seal of
said corporation, that said instrument was signed and sealed
on behalf of said corporation by authority of its Board of

\ Directors and he acknowledged that the execution of the
o foregoing instrument was the free act and deed of said
S . - corporation.

~ J . -~
.- = -~

Notary Public (J

i . AM
(Notarial Seall A
P . Qualified in Erie County 8BS
My Commission expires: My Commission Expires March 30, 1
W Aved. 20, 10DY
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SCHEDULE "A"

Equipment to be Leased from
Marine Midland Leasing Corporation

DESCRIPTION OF EQUIPMENT

Lessee's Cost
Identification for Each
Type Model Quantity Numbers (1) Unit (2)
A) Fully enclosed bi- AB15156GNX 50 74473 - 74572 $23,898
level auto racks (both inclusive)
with extended
height radial end
doors
B) Roofless bi-level AB15156GLN 50 74373 - 74472 $21,020
- auto racks with . (both inclusive)

standard height
end doors
Time of Delivery: June - September, 1983

Place of Delivery: Proviso, Illinois or Janesville, Wisconsin

(1) There will be two sequential serial numbers on each
rack.

(2) Cost excludes freight charges for delivery to Lessee.
Such charges will be included in builder's invoice(s)
rendered prior to each closing.
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SCHEDULE "B"

(Schedule of Stipulated Loss Values)

The Stipulated Loss Value of each Item of Equipment shall be
the percentage of Lessor's Cost of such Item of Equipment set
forth opposite the applicable Rental Payment Date:

Rental Payment Date Stipulated Loss Value
July 1, 1984 107.9041656
January 1, 1985 108.5889691
July 1, 1985 105.3380557
January 1, 1986 104.9472663
July 1, 1986 100.6894157
January 1, 1987 99.2408438
July 1, 1987 93.9213958
January 1, 1988 91.3655616
July 1, 1988 : 84.9963638
January 1, 1989 81.8447685
July 1, 1989 73.7647308
January 1, 1990 68.8291516
July 1, 1990 63.6454717
January 1, 1991 58.2539790
July 1, 1991 52.6170619
January 1, 1992 46.7554389
July 1, 1992 40.6285429
January 1, 1993 34.2562540
July 1, 1993 27.5971318
January 1, 1994 20.6701463
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SCHEDULE "C"

(Schedule of Economic Loss Values)

The Economic Loss Value of each Item of E%uipment shall be
the percentage of Lessor's Cost of such Item of Equipment set

forth opposite the applicable Rental Payment Date:

Rental Payment Date Economic Loss Value

July 1, 1984 106 .4474445
January 1, 1985 102.8644981
July 1, 1985 102.1138163
January 1, 1986 97.5171743
July 1, 1986 95.8155675
January 1, 1987 90.2488828
July 1, 1987 87.5289138
January 1, 1988 80.9061960
July 1, 1988 77.2311926
January 1, 1989 70.0324849
July 1, 1989 64.6304755
January 1, 1990 59.0066503
July 1, 1990 53.1386010
January 1, 1991 47.0618872
July 1, 1991 40.7434124
January 1, 1992 34.2014859
July 1, 1992 27.4004873
January 1, 1993 20.3580819
July 1, 1993 13.0379813
January 1, 1994 5.4571575

>
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EXHIBIT "A"

CERTIFICATE OF INSPECTION AND ACCEPTANCE

under

EQUIPMENT LEASE dated as of June 1, 1983 (the Lease) between
Marine Midland Leasing Corporation, as lessor (the Lessor), and
Chicago and North Western Transportation Company, as lessee (the
Lessee). All terms used herein shall have the same meanings as
are ascribed to them in the Lease.

The Lessee hereby certifies that each Item of Eguipment set
forth and described in Schedule 1 hereto (which Schedule includes
the amount of the Lessor's Cost of each such Item) has been de-
livered to the location indicated in Schedule 1 for such Item,
tested and inspected by Lessee, found to be in good order and
accepted as an Item of Equipment under the Lease, each on the
date ("Acceptance Date") indicated in Schedule 1 for such Item.

CHICAGO AND NORTH WESTERN
TRANSPORTATION COMPANY,
as Lessee

By:
Title:

Date:
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EXHIBIT "B"

BILL OF SALE

, a corporation,
(hereinafter called the Seller) in consideration of the sum of
One Dollar ($1.00) and other good and valuable considerations the
receipt of all of which by it is hereby acknowledged, has bar-
gained, sold, conveyed, transferred and delivered, and by these
presents does hereby bargain, sell, grant, convey, transfer and
deliver unto Marine Midland Leasing Corporation (hereinafter
called the Purchaser), the following unit(s) of Equipment:

TO HAVE AND TO HOLD the same unto the said Purchaser, its
successors or assigns forever;

THE SELLER HEREBY WARRANTS to the Purchaser, its successors
or assigns, that at the time of delivery of each unit of the
Equipment to the Purchaser, as aforesaid, each such unit was new
and unused Equipment, the Seller had legal title thereto, and
good and lawful right to sell the same, and that title to said
unit was then free of all claims, liens, encumbrances and
security interests of any nature, and the Seller covenants that
it will warrant and defend such title against all claims and
demands whatsoever;

IN WITNESS WHEREOF, the Seller has caused this Bill of Sale

to be executed in its name by its ,

thereunto duly authorized, and its corporate seal to be hereunto

affixed and to be attested by , this
day of , 19 .

By

(Signature)

CORPORATE SEAL

Attest
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EXHIBIT "C"

Date

Marine Midland Leasing Corporation
One Marine Midland Center
Buffalo, New York 14240

Attention: Manager-Leasing
Gentlemen:

As counsel for (the
"Seller"), I am familiar with the sale to you, pursuant to the
Bill of Sale dated as of (the "Bill of
Sale") from the Seller to you the following unit(s) of equipment
(the "Equipment"):

I am of the opinion that:

1. Seller is a corporation duly organized and existing in
good standing under the laws of the state of

2. The Bill of Sale has been duly authorized, executed and
delivered by the Seller, is not in conflict with the charter or
by-laws of the Seller, any court or administrative decree binding
upon the Seller or any agreement binding upon the Seller of which
I have knowledge, and constitutes a valid, legal and binding
instrument of the Seller enforceable in accordance with its
terms; and

3. Such Bill of Sale is valid and effective to transfer,
and does transfer, good title to the Equipment herein described
to the Purchaser free and clear of all claims, liens, and encum-
brances of any nature.

Attorney for
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(COUNSEL TO LESSEE LETTERHEAD) EXHIBIT "D"

Marine Midland Leasing Corporation
One Marine Midland Center
Buffalo, New York 14240

Attention: Manager-Leasing

Gentlemen:

As counsel for Chicago and North Western Transportation Com-
pany, a Delaware corporation (the Lessee), I am familiar with
the Equipment Lease Agreement dated as of June 1, 1983 (the
Lease) between Marine Midland Leasing Corporation (the Lessor)
and the Lessee and the other documents and instruments entered
into by the Lessee in connection with the transactions contem-
plated by the Lease, including the General Assignment of Purchase
Orders dated as of June 1, 1983 (the General Assignment of Pur-
chase Orders) between the Lessee and the Lessor; and I have
examined such corporate and other documents and records and such
questions of law as I have considered necessary or appropriate
for purposes of this opinion. The terms used herein, unless
otherwise defined, are those used in the Lease. On the basis of
such examination, I advise you that in my opinion:

(a) The Lessee is a corporation duly orﬁanized and validly
existing in good standing under the laws of the State of Dela-

ware, is duly qualified to do business in each jurisdiction where
its ownership or lease of property or the conduct of its business
require such qualification, and has full corporate power and
authority to hold property under lease and to enter into and per-
form its obligations under the Lease and the other documents and
instruments entered into by the Lessee in connection with the
transaction contemplated thereby.
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(b) The execution, delivery and performance by the Lessee
of the Lease and all other agreements entered into by the Lessee
in connection with the transactions contemplated by the Lease
have been duly authorized by all necessary corporate action on
the part of the Lessee, do not contravene any law or governmental
rule, regulation or order applicable to the Lessee, do not and
will not contravene any provisions of, or constitute a default
under, any indenture, mortgage, contract or other instrument to
which the Lessee is a party or by which it is bound or result in
the creation or imposition of any lien, charge or encumbrance of
any nature whatsoever upon any of the Items of Equipment (as de-
fined in the Lease) (except for the rights and interests of
Lessor therein and except that such liens may attach to the
rights and interests of the Lessee under the Lease in and to the
Equipment), have been duly executed and delivered by the Lessee
and, assuming the due authorization, execution and delivery
thereof by each other party thereto, constitute the legal, valid
and binding agreement of the Lessee, enforceable in accordance
with their terms (subject, as to enforcement of remedies, to
applicable bankruptcy, insolvency, reorganization, moratorium or
other similar laws affecting the enforcement of creditors' rights
generally). .

(c) No consent or approval of, giving of notice to, regis-
tration with, or taking of any other action in respect of, any
state, federal or other governmental authority or agency is re-
quired with respect to the execution, delivery and performance by
the Lessee of the agreements referred to in (a) and (b) above.

(d) There are no actions, suits or proceedings at law or in
equity pending or, to my knowledge, threatened against or affect-
ing the Lessee in any court or before any arbitrator or govern-
mental commission, board or authority which, if adversely deter-
mined, will have a material adverse effect on the ability of the
Lessee to perform its obligations under any of the agreements re-
ferred to in (a) above, except as set forth in the Lessee's
Annual Report to the Securities and Exchange Commission on Form
10K for the 'fiscal year ended December 31, 19 .

(e) The General Assignment of Purchase Orders is effective
to convey to the Lessor the rights and claims purported to be
conveyed thereby, and is effective to retain in the Lessee such
rights and duties as are purported to be retained thereunder.
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" Marine Midland Leasing Corporation
Page Three

(f) The Lease has been duly filed and recorded with the
Interstate Commerce Commission in accordance with Section
11303(a) of Title 49, United States Code and deposited with the
Registrar General of Canada (within 21 days from the execution
thereof) and provision has been made for publication of notice of
such deposit in the Canada Gazette pursuant to Section 86 of the
Railway Act of Canada and an appropriate Uniform Commercial Code
financing statement covering the Equipment has been filed with
the Secretary of State of the State of Illinois.

Very truly yours,

Marc R. Jeske
Attorney
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EXHIBIT "E"

GENERAL ASSIGNMENT OF PURCHASE ORDERS

THIS GENERAL ASSIGNMENT OF PURCHASE ORDERS dated as of June
1, 1983 between Chicago and North Western Transportation Company
(the "Assignor") and Marine Midland Leasing Corporation (the
"Assignee"),

WITNESSETH:

In consideration of the mutual covenants herein contained,
the Assignee and the Assignor agree as follows:

1. The Assignor does hereby sell, assign, transfer and set
over unto the Assignee all of the Assignor's right, title and in-
terest in, to and under each of those Purchase Orders which the
Assignor, directly or through an agent, has heretofore or may
hereafter enter into with Thrall Car Manufacturing Company, the
manufacturer with respect to any equipment which has or may
become an Item of Equipment (as such term is defined in an
Equipment Lease Agreement dated as of June 1, 1983, between the
Assignee, as lessor, and the Assignor, as lessee, which Equipment
Lease Agreement is herein referred to as the '"Lease"), including,
without limitation, the right to purchase and take title of each
such Item of Equipment pursuant to the applicable Purchase Order.

Notwithstanding the foregoing, so long as the Assignee shall
not have declared the Lease to be in default or until redelivery
to the Assignee of an Item of Equipment in accordance with the
Lease, the Assignee authorizes the Assignor, to the exclusion of
the Assignee, to exercise in their name all rights and powers of
the buyer under each Purchase Order (including, without limita-
tion, the right to amend or terminate any such Purchase Order),
except that the Assignor may not exercise any right to purchase
or take title to an Item of Equipment.

2. It is expressly agreed that, anything herein contained
to the contrary notwithstanding;

(a) The exercise by the Assignee of any of the rights
assigned hereunder shal{ not release the Assignor from any
of its duties or obligations to the manufacturer or seller
under each such Purchase Order except to the extent that
such exercise by the Assignee shall constitute performance
of such duties or obligations; and
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(b) The Assignee shall not have or hereafter acquire
any obligation or liability under any such Purchase Order by
reason of, or arising out of, this Assignment or be
obligated to perform any of the obligations or duties of the
Assignor under any such Purchase Order or to make any
payment (other than to make the payments with respect to
each Item of Equipment to the extent and upon the terms and
conditions set forth in the Lease or to make any inquiry as
to the sufficiency of any payment received by any of them or
to present or file any claim or to take any other action to
collect or enforce any claim for any payment assigned
hereunder.

3. The Assignor agrees that at any time and from time to
time, upon the written request of the Assignee, the Assignor will
promptly and duly execute and deliver or cause to be executed
and delivered on its behalf any and all such further instruments
and documents and-take such further action as the Assignee may
reasonably request in order to obtain the full benefits of this
Assignment and of the rights and powers herein granted.

4. This Assignment shall be governed by, and for all
purposes construed in accordance with, the laws of the State of
Illinois.

IN WITNESS WHEREOF, the parties hereto have caused this
Assignment to be duly executed as of the day and year first above
written.

CHICAGO AND NORTH WESTERN

TRANSPORTATION COMPANY,
as Assignor

By
Title

MARINE MIDLAND LEASING CORPORATION
as Assignee

By

Title
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Thrall Car Manufacturing Company hereby (i) consents to the
foregoing Assignment of Purchase Orders, (ii) consents to the
retention by the Assignor of full rights under the warranty pro-
visions and the right to reimbursement of additional financing
costs in the Purchase Orders, (iii) agrees that Assignor and
Assignee shall each have the right to enforce and receive the
benefit of such warranty provisions insofar as their interests
may appear, (iv) agrees that, unless otherwise agreed to the con-
trary, Lessor shall have no obligations or liabilities under the
Purchase Orders with respect to those Units of Equipment which
are not accepted by Assignor pursuant to the Lease prior to
December 30, 1983, (v) agrees to furnish Assignee on or prior to
the closing date with an invoice in the amount of the purchase
price, a Bill of Sale, and an Opinion of Counsel as to the title
of the Units, all in form satisfactory to Assignor and Assignee,
and (vi) agrees to have the words "OWNED BY MARINE MIDLAND LEAS-
ING CORPORATION, OWNER-LESSOR" conspicuously marked on each Unit
prior to delivery thereof.

CONSERTED & AGREED TO BY
THRALL CAR MANUFACTURING COMPANY :

By:

Date:
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EXHIBIT "F"

CERTIFICATE

I, , Vice President-Finance of

CHICAGO AND NORTH WESTERN TRANSPORTATION COMPANY (the Lessee) DO

HEREBY CERTIFY AS FOLLOWS:

No Event of Default (as defined in the Equipment Lease
Agreement dated as of June 1, 1983) or other event which with the
giving of notice or the lapse of time, or both, would become an

Event of Default, has occurred.

Vice President - Finance

Dated:
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Exhibit "G"

Marine Midland Leasing Corporation
One Marine Midland Center
Buffalo, New York 14240

Attention: Manager-Leasing

Gentlemen:

I have 38 years experience in the Mechanical Department
of the Chicago and North Western Transportation Company (succes-

sor to the Chicago and North Western Railway Company). Present-
ly, I am the Assistant Vice President-Car Department of the
Chicago and North Western Transportation Company. My duties have
involved and currently involve the determination of the useful
lives and values of railroad equipment. I am familiar with the
Railroad Equipment Lease dated as of June 1, 1983, pursuant to
which Marine Midland Leasing Corporation (Lessor) will lease to
Chicago and North Western Transportation Company bi-level and/or
tri-level railroad auto racks. Additionally, I am familiar with
the Equipment and its specifications.

I assume that the Equipment will be maintained in good
operating condition, ordinary wear and tear excepted, and that
the market for used equipment of this nature at the lease termin-
ation will reflect no unusual conditions of supply and demand.

Based upon my experience in the industry and my review
of the specifications for the Equipment, I hereby certify that,
in my opinion, each Item of Equipment will have a fair market
value at the end of the original term of the Lease (such fair
market value being determined without including in such value any
increase or decrease for inflation or deflation during such orig-
inal Lease term and determined after subtracting from such value
the cost, if any, for removal and delivery of possession to
Lessor at the end of such term) equal to at least twenty percent
(20%) of the original cost for such Item, and each Item is esti-
mated to have a remaining useful life at the end of the original
term of the Lease equal to at least twenty percent (20%) of its
originally estimated useful life.

Very truly yours,

F. E. Cunningham
Assistant Vice President
Car Department
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