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" The Western Pacific Railroad Company } )
" Reconstruction.and Conditional Sale Financing 12§6 2
“Dated. as of March 15, 1980
" Conditional Sale Indebtedness
“Due January 1, 1993
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RECORDATION NO. ...........Filed 1425
APR 10 1980-3 10 PM

- ‘ 1 RCE COMMISSIUN
Dear Ms. Mergenovich: INTERSTATE COMME C

Pursuant to 49 U.S.C. § 11303 and the Commis-
sion's rules and regulations thereunder, enclosed for
filing and recordation on behalf of The Western Pacific
Railroad Company are counterparts of the following:

| |
| yuhA’l*bmA&Bx (1) Reconstruction and Conditional Sale d

Agreement dated as of March 15, 1980, betwe

Mercantile-Safe Deposit and Trust Comp, yJ S
Agent, Morrison=Knudsen Company, I ;g#?gnd The
Connecticut Bank and Trust Company s Trustee; ‘
o s
— %? (2) Transfer Agreement dated as of Marchg:lS,;g
. 1980, between The Connecticut Bank and Trust Com- = -
pany, as Trustee, and Mercantile-Safe Deposit %ﬁg{ =
Trust Company, as Agent; ey 2 s
- . . ;‘g.o S I"-:'n
& — JE (3) (a) Lease of Railroad Equipment dateds” 5 ©
. as of March 15, 1980, between The Western Pacifidc o=
o - Railroad Company and The Connecticut Bank and % =2

o o] o
Trust Company, as Trustee; : “=




: | ‘ 2

-y
.

i Ci (b) Assignment of Lease and Agreement dated |
. as of March 15, 1980, between The Connecticut Bank .
and Trust Company, as Trustee, and Mercantile-Safe.

Deposit and Trust Company, as Agent; and

—_ Z) (4) Hulk Purchase Agreement dated as of March
15, 1980, between The Connecticut Bank and Trust
Company, as Trustee, and The Western Pacific Rail- .
road Company. '

The addresses of the parties to the above docu-
ments are:

Vendee~Lessor-Buyer:

The Connecticut Bank and Trust Company
One Constitution Plaza
Hartford, Connecticut 06115

Builder:

Morrison-Knudsen Company, Inc.
One Morrison-Knudsen Plaza
Boise, Idaho 83729

Lessee~Seller:

The Western Pacific Railroad Company
526 Mission Street
San Francisco, California 94105.

Véndor: i

Mercantile-Safe Deposit and Trust Company
Two Hopkins Plaza
Baltimore, Maryland 21203

Please file and record the above documents and:
cross-index them under the names of the Vendee-Lessor-
Buyer, the Builder, the Lessee-Seller and the Vendor.

The equipment covered by the above documents
consists of the following:

18 GP 35 diesel locomotives, AAR Mechanical
Designation BB, bearing Railroad Road Numbers
WP 3001-3006, WP 3008-3010, WP 3012-3015, WP 3017-
3020 and WP 3022 and




15 GP 40 diesel locomotives, AAR Mechanical
Designation BB, bearing Railroad Road Numbers
WP 3501-3504 and WP 3506-3516.
¥
Enclosed also is our check in the amount of
$200 for the required recordation fee. Please stamp all
copies of the enclosed documents with your recordation
number, retain one copy of each for your files and return
the remaining copies.to me.

Thank you for your assistance.

Sincerely, /
Jagquélline B.é%/

s Agent for The Western Pacific

Ms. Agatha Mergenovich, Railroad Company

Interstate Commerce Commission,
Washington, D.C. 20423

Encl.

272



Fnterstate Commerce Conmission f‘i‘_ 4/10/80
Washington, B.E. 20423 ‘

9_:-‘F|“CE OF THE SECRETARY
Jacqueline B. Goodyear
Cravath, Swaine & Moore
One Chase Manhattan Plaza
New York, N.Y. 10005

Dear Sir: } - .
The enclosed document {s) was recorded pursuantito the ﬁ%ovi; i“is
sions of Section 11303 of the Interstate Commerce Act, 49 . 5.C. | |
11303, on 4/10/80 at 3:10pm » and assigned re- ,

recordation number(s).11662,11662-A,11662&B;1166£-C & 11662-D .j‘
Sincerely yours,

/ X’)') z,,«l—; -(WDK‘) |

Agdtha L. Mergehov1ch
Secretary

Enclosure (s)

SE-30
(7/79).
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(CS&M Ref. 5415-002]

LEASE OF RAILROAD EQUIPMENT
Dated as of March 15, 1980
Between

THE WESTERN PACIFIC RAILROAD COMPANY,
Lessee,

and

THE CONNECTICUT BANK AND TRUST COMPANY,
not in its individual capacity but
solely as Trustee.

[Covering 33 Reconstructed Locomotives]
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LEASE OF RAILROAD EQUIPMENT dated as of
March 15, 1980, between THE WESTERN PACIFIC
RAILROAD COMPANY, a Delaware corporation
(the "Lessee"), and THE CONNECTICUT BANK AND
TRUST COMPANY, a Connecticut banking corpora-
tion, not in its individual capacity but
solely as trustee (the "Lessor") under a
trust agreement dated as of the date hereof .
(the "Trust Agreement") with GENERAL ELECTRIC
CREDIT CORPORATION ("G.E. Credit") and CONNELL
RICE & SUGAR CO., INC. (Connell Leasing

Company Division) ("Connell" and, with G.E.
Credit, the "Owners").

MORRISON-KNUDSEN COMPANY, INC. (the "Builder"), and
the Lessor are entering into a Reconstruction and Conditional
Sale Agreement dated as of the date hereof (the "RCSA") with
MERCANTILE~-SAFE DEPOSIT AND TRUST COMPANY, not in its indi-
vidual capacity but solely as Agent (said Trust Company, as
Agent, together with the Investors for whom it is acting,
being hereinafter called the "Vendor") under a Participation
Agreement dated as of the date hereof (the "Participation
Agreement") with the Lessee, the Owners, the Lessor and said
Investors, wherein the Vendor has agreed to sell to the
Lessor its interest in the railroad equipment described in
Schedule A thereto (the "Equipment") after it has been
reconstructed by the Builder (pursuant to the terms of the
RCSA) from the hulks (the "Hulks") delivered to the Lessor
pursuant to a Hulk Purchase Agreement dated as of the

date hereof (the "Hulk Purchase Agreement") between the
Lessor and the Lessee.

_ The Lessee desires to lease all the units of the
Equipment as are delivered, accepted and settled for under
the RCSA (the "Units"). The Lessor will assign certain
rights in this Lease for security to the Vendor pursuant to
an Assignment of Lease and Agreement dated as of the date
hereof (the "Lease Assignment") and the Lessee will consent

thereto pursuant to the Consent and Agreement attached to the
Lease Assignment (the "Consent").

- In consideration of the agreements hereinafter set
forth, the Lessor hereby leases the Units to the Lessee upon
the following terms and conditions, but subject to all the
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rights and remedies of the Vendor under the RCSA:

. Section 1. . Delivery and Acceptance of Units.
Sub]ect to the rlghts of the Owners to inspect the Hulks
and the Equipment as provided in the RCSA, the Lessor hereby
appoints the Lessee (and any employee thereof designated by
the Lessee) as its agent and the agent for the Owners for
inspection and acceptance of the Units pursuant to the RCSA.
The Lessor will cause each Unit to be tendered to the Lessee
at the point or p01nts within the United States of America
at which such Unit is delivered to the Lessor under the
RCSA. Upon such tender, the Lessee will cause an authorized
representative of the Lessee to inspect the same, and if
such Unit is found to be in good order, to accept delivery
of such Unit and execute and deliver to the Lessor a certifi-
cate of acceptance and delivery (the "Certificate of Accept-
ance"), whereupon such Unit shall be deemed to have been
delivered to and accepted by the Lessee and shall be subject
thereafter to all the terms and conditions of this Lease.

Section 2. Rental. The Lessee agrees to pay to
the Lessor as rental for each Unit subject to this Lease
24 consecutive semiannual payments, in arrears, payable on
January 1 and July 1 in each year, commencing July 1, 1981.
The rental payments with respect to each Unit then subject to
this Lease shall each be in an amount equal to 7.3648383% of
the Purchase Price (as defined in the RCSA) of such Unit.
The Lessee further agrees to pay to the Lessor as interim
rental (i) on October 15, 1980, an amount equal to interest
at the: rate charged by Citibank, N.A., from time to time to
its prime commercial borrowers for loans of 90-day maturities
on the Purchase Price of each Unit then subject to this
Lease for the period from the Closing Date under the RCSA
with respect to such Unit to October 15, 1980, and (ii) on
January 1, 1981, an amount equal to 0.0411% of the Purchase
Price of each Unit then subject to this Lease for each day
from the Closing Date with respect to such Unit (or, 1if
the Closing Date occurred prior to October 15, 1980, from
October 15, 1980) to January 1, 1981.

The Lessee and the Lessor agree that the rentals
payable hereunder and the Casualty Value percentages set
forth in Schedule B hereto will be adjusted in the event that
(A) any change in the Internal Revenue Code of 1954 (the
"Code"), the income tax regulations thereunder or published
administrative or judicial interpretations of the Code or
such regulations is enacted or has an effective date on or
prior to July 1, 1981, or prior to such date any income tax
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regulations or published administrative or judicial interpre-
tations of the Code are issued, the effect of which is to
deny to the Owners the ability to put into practice with
respect to this transaction any of the tax assumptions
utilized by the Owners in originally evaluating this trans-
action, if such assumptions were reasonably consistent with
industry . practice at the time made; (B) the aggregate Recon-
struction Cost (as defined in the RCSA) of the Units is more
or less than 69.502% of the aggregate Purchase Price of the

Units or the aggregate CSA Indebtedness (as defined in Article 3

of the RCSA) with respect to all Units is less than 69.567%
of the aggregate Purchase Price of all Units; (C) any Closing

Date is held on a date other than the date specified therefor in

Schedule B of the RCSA; (D) the amount or number of units set-
tled for on any Closing Date is different from the amount or
number of units specified therefor in Schedule B of the RCSA;
(E) any Unit is delivered and accepted after December 31,
1980; (F) the aggregate amount paid to the Lessor on the

sale of noncompleted Hulks pursuant to Section 2 of the Hulk
Purchase Agreement is less than the aggregate Purchase Price
of such units; (G) there is any deficiency payable in respect
of Investments (as defined in the Participation Agreement)
pursuant to the Participation Agreement; or (H) Connell holds
any interest in the CSA Indebtedness after the Take-Out Date
(as defined in the Participation Agreement). Any such
adjustment shall be effective as of the first rental payment
date following the event giving rise to such adjustment, and
shall be made in such manner as will result, in the Owners'
reasonable judgment, in preserving for the Owners both the
after-tax rate of return and the after-tax cash flow that
would have been realized by the Owners had such event not
occurred, based on the rates of Federal, state and local
taxes on or measured by net income in effect from time to
time and in all other respects based on the assumptions and
methods of calculation utilized by the Owners in originally
evaluating the transaction described in this Lease and
related documents (the "Net Economic Return"). Notwithstand-
ing the foregoing, the rentals payable and Casualty Value
percentages will never be less than those amounts and percent-
ages required to enable the Lessor to satisfy its obligations
under the RCSA and to enable the Owners to satisfy the profit
and positive cash flow requirements set forth in Section 4(6)
of Rev. Proc. 75-21, 1975-1 C.B. 715, as such requirements
may be modified or adjusted as of the applicable rental
payment date. The Owners shall furnish the Lessee and the
Vendor prior to the effective date of any such adjustment
with a notice setting forth in reasonable detail the compu-



tations and methods used in computing such adjustment.

. If any of the rental payment dates referred to
above is not a business day, the rental payment otherwise
payable on such date shall be payable on the next succeeding
business day. The term "business day" as used herein means
any calendar day, excluding Saturdays, Sundays and any other
day on which banking institutions in Baltimore, Maryland;
Hartford, Connecticut; New York, New York; or San Fran-

cisco, California; are authorized or obligated to remain
closed.,

This Lease is a net lease and the Lessee shall
not be entitled to any abatement of rent, reduction thereof
or setoff against rent, including but not limited to
abatements, reductions or setoffs due or alleged to be due
to or by reason of any past, present or future claims of
the Lessee against the Lessor under this Lease or under
the RCSA, or the Vendor, the Builder or the Owners or other-
wise; nor, except as otherwise expressly provided herein,
shall this Lease terminate or the respective obligations of
the Lessor or the Lessee be otherwise affected by reason of
any defect in or failure of title of the Lessor to any of the
Units or damage to or loss of possession or loss of use or
destruction of all or any of the Units from whatsoever cause,

.any liens, encumbrances or rights of others with respect to

any of the Units, any prohibition of or other restriction
against Lessee's use of all or any of the Units, the taking
or requisitioning of any of the Units by condemnation or
otherwise, the interference with such use by any person or
entity, the invalidity or unenforceability or lack of due
authorization of this Lease, any insolvency, bankruptcy,
reorganization or similar proceeding against the Lessee,

or for any other cause whether similar or dissimilar to the
foregoing, any present or future law to the contrary notwith-
standing, it being the intention of the parties hereto that
the rents and other amounts payable by the Lessee hereunder
shall continue to be payable in all events in the manner and
at the times herein provided unless the obligation to pay the
same shall be terminated pursuant to the express provisions
of this Lease. To the extent permitted by applicable law,
the Lessee hereby waives any and all rights which it may now
have or which at any time hereafter may be conferred upon it,
by statute or otherwise, to terminate the lease of any of the
Units, except in accordance with the express terms hereof.
Each rental or other payment made by the Lessee hereunder
shall be final and the Lessee shall not seek to recover all



or any part of such payment from the Lessor for any reason
whatsoever. All payments under the Lease shall be made by
bank wire transfer of Federal or other immediately available

funds no later than 10:00 a.m. in the city where such payments
are due.

Section 3. Term of Lease. The term of this Lease
as to each Unit shall begin on the date of the delivery to
and acceptance by the Lessee of such Unit and, subject to
the provisions of Sections 6, 9, 12 and 13 hereof, shall
terminate on the date on which the final payment of rent in
respect thereof is due hereunder; provided, however, that all
obligations of the Lessee, except for the payment of rent
and the furnishing of annual reports, shall continue until
surrender of the Units in accordance with Section 13 hereof.

‘Notwithstanding anything to the contrary contained
herein, all rights and obligations of the Lessee under this
Lease and in and to the Units are subject to the rights
of the Vendor under the RCSA. If an event of default should
occur under the RCSA, the Vendor may terminate this Lease (or
rescind its termination), all as provided therein; grovided,
however, that so long as (i) no Event of Default exists here-
under; (ii) the Lessee is complying with the provisions of
the Consent, and (iii) the Vendor is entitled to apply the
Payments (as defined in the Lease Assignment) to satisfy the
obligations of the Lessor under the RCSA (notwithstanding any
limitation of the Lessor's liability in the RCSA) in accor-
dance with the Lease Assignment, this Lease may not be
terminated and the Lessee shall be entitled to the rights
of possession and use provided in Section 11 hereof.

Section 4. Identification Marks. So long as this
Lease shall remain in effect, the Lessee will cause each Unit
to be kept numbered with the road number set forth in Sched-
ule A hereto and will keep and maintain, conspicuously marked
on each side of such Unit, in letters not less than one inch
in height, the words "Ownership Subject to a Security Agree-
ment Filed with the Interstate Commerce Commission" or other
appropriate markings as required by law, with appropriate
changes thereof and additions thereto as from time to time
may be required by law in order to protect Lessor's and
Vendor's title to and property in such Unit and the rights
of the Lessor under this Lease and of the Vendor under the
RCSA. The Lessee will not place any such Unit in operation
or exercise any control or dominion over the same until such
legend shall have been so marked on both sides thereof and




will replace promptly any such legend which may be removed,
obliterated or destroyed. The Lessee will not change the
road number of any Unit unless and until (i) a statement of
new number or numbers to be substituted therefor shall have
been filed with the Vendor and the Lessor and filed by the
Lessee in all public offices where this Lease and the RCSA
shall have been filed and (ii) the Lessee shall have fur-
nished the Vendor and the Lessor an opinion of counsel to
that effect and to the further effect that such filing will
protect the Vendor's and the Lessor's interests in such
Units and that no other filing or giving of notice is neces-

sary to protect the interests of the Vendor and the Lessor
in such Units.

'So long as thig Lease shall remain in effect, the
Lessee will not allow any name to be placed on the Units as a
designation that might be interpreted as a claim of ownership
(except as above provided); provided, however, that the
Lessee may cause the Units to be lettered with the names or
initials or other insignia customarily used by the Lessee or
its affiliates on railroad equipment used by them of the same
or a similar type for convenience of identification of their
rights to use the Units as permitted under this Lease.

Section 5. Taxes. The Lessee agrees for the
benefit of the Lessor and the Owners to pay and on written
demand to indemnify and hold each Indemnitee (which for the
purposes of this Section 5 shall mean the Lessor (in both its
individual and fiduciary capacities), the Owners, the Trust
Estate (as defined in the Trust Agreement) and any affiliate
of any of them) harmless from all license and registration
fees and all taxes (including income, gross receipts, fran-
chise, sales, use, property, stamp and other taxes), asses-
sments, levies, imposts, duties, charges or withholdings of
any nature whatsoever, together with any penalties, additions
to tax, fines or interest thereon (collectively, “"taxes, fees
or other charges"), imposed against any Indemnitee, the
Lessee, any Unit or any part thereof by any Federal, state or
local government or taxing authority in the United States of
America or by any taxing authority or governmental subdivision
of a foreign country upon or with respect to any Unit or any
part thereof or upon the manufacture, purchase, ownership,
delivery, leasing, possession, use, operation, sublease,
return or other disposition thereof or upon the rentals,
receipts or earnings arising therefrom or upon or with
respect to this Lease or any other document contemplated in
the Participation Agreement; excluding, however, (i) United
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States Federal income taxes imposed on the Owners, whether or
not the Lessee is required to indemnify therefor pursuant to
Section 15 hereof and (ii) any corporate franchise or doing
business tax or tax, fee or charge on, based on or measured

by the net income of either Owner, other than such tax as may
be imposed by any taxing jurisdiction as a result of the use -
or operation of the Units by the Lessee within such jurisdic-
tion and which would not otherwise be imposed but for such
use or operation of the Units; further excluding, any
taxes, fees or other charges on, based on or measured by
any fees or compensation received by the Lessor for services
rendered in connection with the transactions contemplated
hereby; further excluding, any taxes, fees or other charges
imposed on or for the account of any Indemnitee by reason of
any transfer of any interest in the Units or the Trust
Estate voluntarily by such Indemnitee while no Event of
Default shall have occurred and then be continuing; provided
however, that there shall not be excluded any taxes, fees or
other charges imposed by any jurisdiction on, based on or
measured by net income resulting directly or indirectly
(whether by inclusion of an item in gross income, disallowance
of a credit against tax, disallowance of a deduction for
depreciation or otherwise) from the Lessee's receipt of
any payment by any manufacturer of any component of any Unit
in satisfaction of a claim against such manufacturer with
respect to any Unit under any warranty or indemnity provision
of any purchase agreement, unless, and only to the extent
that, any such tax, fee or other charge is being contested
by the Lessee in good faith (and for the payment of which
adequate reserves have been provided) by appropriate proceed-
ings so long as such proceedings do not involve any danger
of the sale, forfeiture or loss of any Unit or any interest
therein, The Lessee further agrees that any payment of
indemnity hereunder shall include any amount necessary to
hold the Indemnitee harmless on an after~tax basis from all
taxes required to be paid by such Indemnitee with respect to
such payment of indemnity under the laws of any Federal,
state or local governmental or taxing authority in the
United States of America or under the laws of any taxing
authority or governmental subdivision of a foreign country;
provided, however, that if any Indemnitee realizes a tax
benefit by reason of such payment of indemnity (whether such
tax benefit shall be by means of investment tax credit,
depreciation deduction or otherwise), such Indemnitee shall
pay the Lessee an amount equal to the sum of such tax
benefit plus any tax benefit realized as the result of any
payment made pursuant to this proviso, when, as, if and to




the extent realized; but not before the Lessee shall have
made all payments of indemnities to such Indemnitee thereto-
fore required and then due and payable pursuant to this
Section 5 and no Event of Default (or event which with

notice or lapse of time or both would constitute an Event

of Default) shall have occurred and be continuing. Each
Indemnitee shall in good faith use reasonable efforts in
filing its tax returns and in dealing with taxing authorities
to seek and claim any such tax benefit.

The Lessee shall not be responsible under this
Section for any tax upon or with respect to any Unit imposed
with respect to any period following the return of such Unit
(and after Lessee has fully complied with Section 13 with
respect to such return) at the end of the term of this Lease
or, except as otherwise specifically provided herein,
payment in full of the Casualty Value for such Unit in
accordance with the provisions hereof.

In the event that the Lessor shall become obligated
to make any payment to the Vendor or the Builder pursuant to
Article 5 of the RCSA not covered by the foregoing paragraph
of this Section 5, the Lessee shall pay such additional
amounts (which shall also be deemed taxes, fees or other
charges_hereunder) to the Lessor as will enable the Lessor to
fulfill completely its obligations pursuant to said
Article 5.

In the event any reports with regard to taxes, fees
or other charges are required to be made on the basis of
individual Units or otherwise, the Lessee will, where permitted
to do so under applicable rules or regulations, make and
timely file such reports in such manner as to show the
interest of the Lessor and the Vendor in the Units as shall
be satisfactory to the Lessor and the Vendor or, where not so
permitted, will notify the Lessor and the Vendor of such
requirement and will prepare and deliver such reports to the
Lessor and the Vendor within a reasonable time prior to the
time such reports are to be filed in such manner as shall be
satisfactory to the Lessor and the Vendor.

In the event that the Lessee becomes liable for the
payment or reimbursement of any taxes, fees or other charges
pursuant to this Section 5 during the continuance of this
Lease, such liability shall continue, notwithstanding the
expiration of this Lease, until all such taxes, fees or other
charges are paid or reimbursed by the Lessee.
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The Lessee shall, whenever reasonably requested
by the Lessor, submit to the Lessor copies of returns, state-
ments, reports, billings and remittances or furnish other
evidence satifactory to the Lessor of the Lessee's performance
of its duties under this Section 5. The Lessee shall also
furnish promptly upon reguest such data as the Lessor reason-
ably may require to permit the Lessor's compliance with the
requirements of taxing jurisdictions, including but not
limited to information relating to the use of any Unit or
Units outside the United States of America.

The parties hereto acknowledge that the Units
become a part of the mass of property used by the Lessee
in its operations as a common carrier by rail. Consequently,
the parties agree that the Lessee shall include the Units
in the ad valorem tax returns to be filed by the Lessee in
the applicable states or localities and that neither the
Vendor nor the Lessor shall include the Units in any ad

valorem tax returns filed by them in such states or local-
ities.

‘The amount which the Lessee shall be required to
pay with respect to any Imposition which is subject to indem-
nification under this Section 5 shall be an amount sufficient
to restore the Lessor to the same net after-tax rate of return
and after-tax cash position, after considering the effect of
such payment and such imposition on its United States Federal
income taxes and state and local income taxes or franchise
taxes based on net income, that the Lessor would have had or
been in had such imposition not been imposed.

Section 6. Maintenance; Payment for Casualty
Occurrences; Insurance. The Lessee agrees that, at its
own cost and expense, it will maintain and keep each Unit
which is subject to this Lease in good operating order,
repair and condition, ordinary wear and tear excepted.

. In the event that any Unit shall be or become worn
out, lost, stolen, destroyed or, in the good faith and rea-
sonable opinion of the Lessee, irreparably damaged, from

any cause whatsoever, or taken or requisitioned by condemna-
tion or otherwise by the United States Government for a
period which shall exceed the then remaining term of this
Lease or by any other governmental entity resulting in loss
of possession by the Lessee for a period of 90 consecutive
days or until the end of the term of this Lease (each such
occurrence is called a "Casualty Occurrence") prior to the
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return of such Unit in the manner set forth in Section 13
hereof and the expiration of the storage period provided
therein, the Lessee shall, within 30 days after it shall
have determined that such Unit has suffered a Casualty
Occurrence, fully notify the Lessor and the Vendor in writ-
ing with respect thereto. Notwithstanding any such Casualty
Occurrence, the Lessee shall continue making all payments
provided for in this Lease in respect of such Unit to and
including the rental payment date listed in Table 1 of
Schedule B hereto next succeeding such notice (the "Casu-
alty Payment Date"). On the Casualty Payment Date the
Lessee shall, in addition to other amounts due, pay to the
Lessor the Casualty Value (as hereinafter defined) of such
Unit as of the date of such payment in accordance with
Schedule B hereto. Upon the making of all such payments by
the Lessee in respect of any Unit, the rental for such Unit
shall thereafter cease to accrue, the term of this Lease as
to such Unit shall terminate and (except in the case of the
loss, theft or complete destruction of such Unit) the Lessor
shall be entitled to recover possession of such Unit, and,
subject to the next succeeding sentence, the Lessee shall

pay all costs, if any, of removal of such Unit. The Lessor
hereby appoints the Lessee its agent to dispose of any Unit
suffering a Casualty Occurrence or any component thereof at
the best price obtainable under the circumstances on an "as
is, where is, and with all faults" basis in accordance with
the Lessee's normal procedures; provided, however, that,
except in the case of the loss, theft or complete destruction
of such unit, the Lessee shall give notice of such Casualty
Occurrence to the Lessor and the Lessor may revoke such
appointment upon written notice received by the Lessee within
15 days after the date of the notice given by the Lessee to
the Lessor. Provided that the Lessee has previously paid the
Casualty Value to the Lessor, the Lessee shall be entitled to
the net proceeds of such sale after deductions of any cost or
expense incurred in disposing of such Unit to the extent they
do not exceed the Casualty Value of such Unit, and shall pay
any excess to the Lessor.

The "Casualty Purchase Price" for each Unit shall
be the average Purchase Price for all GP 35 locomotives or
the average Purchase Price for all GP 40 locomotives, as the
case may be. The "Casualty Reconstruction Cost" for each
Unit shall be the average Reconstruction Cost for all GP 35
locomotives or the average Reconstruction Cost for all GP 40
locomotives, as the case may be. The Casualty Value of each
Unit as of the payment date on which payment is to be made as
aforesaid shall be an amount equal to the percentage of the
Casualty Purchase Price of such Unit as is set forth in Table
1 of Schedule B hereto opposite such date with respect to
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such Unit plus, if applicable to such Unit, that percentage

of the Casualty Reconstruction Cost thereof as set forth in
Table 2 of said Schedule B with respect to such Unit; provided,
however, that the Casualty Value percentages set forth in
Schedule B hereto apply only to Units delivered and accepted
under the RCSA on or prior to December 31, 1980. With

respect to any Unit delivered and accepted after December 31,
1980, the Lessor and the Lessee agree that the Casualty Value
percentages set forth in Schedule B hereto will be appropri-
ately adjusted in order that the Owners' after-tax rate of
return and after-tax cash flow (based on the rates of Federal,
state and local taxes on or measured by net income in effect
from time to time and in all other respects based on the
assumptions and methods of calculation utilized by the Owners
in originally evaluating the transaction described in this
Lease and related documents) will not be increased or decreased
by reason thereof; provided, however, that the Casualty Value
percentages, as so adjusted, shall be sufficient to satisfy

the obligations of the Lessor under the RCSA, notwithstanding
any limitation of liability contained therein.

Whenever any Unit shall suffer a Casualty Occur-
rence at the end of the term or after termination of this
Lease and before such Unit shall have been returned in the
manner provided in Section 13 hereof, the Lessee shall

- promptly and fully notify the Lessor with respect thereto and

pay to the Lessor an amount equal to the Casualty Value of
such Unit as of the rental payment date immediately preceding
such termination. Upon the making of any such payment by the
Lessee in respect of any Unit (except in the case of the
loss, theft or complete destruction of such Unit), the Lessor
shall be entitled to recover possession of such Unit. The
Lessor hereby appoints the Lessee its agent to dispose of any
Unit suffering such Casualty Occurrence or any component
thereof at the best price obtainable on an "as is, where is,
and with all faults" basis; provided, however, that, except
in the case of the loss, theft or complete destruction of
such Unit, the Lessee shall give notice of such Casualty
Occurrence to the Lessor and the Lessor may revoke such
appointment upon written notice received by the Lessee within
15 days after the date of the notice given by the Lessee to
the Lessor. Provided that the Lessee has previously paid the
Casualty Value to the Lessor, the Lessee shall be entitled to
the net proceeds of such sale (after deduction of any costs
or expenses of removal of such Unit) and all payments made

by other carriers to or for the account of the Lessee and
attributable to the loss or destruction of such Unit, to the
extent they do not exceed the Casualty Value of such Unit,
and shall pay any excess to the Lessor.
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Except as provided above in this Section 6, the
Lessee shall not be released from its obligations hereunder
in the event of any Casualty Occurrence to any Unit after
delivery to and acceptance thereof by the Lessee hereunder

and shall bear the responsibility for and risk of the
same.

" The Lessee will, at all times while this Lease is
in effect, at its own expense, cause to be carried and
maintained (a) property insurance in respect of the Units at
the time subject hereto; provided, however, that the Lessee
may self-insure such Units to the extent it self-insures
equipment similar to the Units and to the extent such self-
insurance is consistent with prudent industry practice, and
(b) public liability insurance with respect to third-party
personal and property damage, in each case in such amounts
and for such risks and with such insurance companies as are
consistent with prudent industry practice and satisfactory to
the Lessor and the Vendor, but in any event at least compara-
ble to insurance coverage carried by the Lessee in respect
of similar equipment owned or leased by it. The proceeds of
any property insurance shall be payable to the Vendor and the
Lessee, as their interests may appear, so long as the CSA
Indebtedness shall not have been paid in full, and thereafter
to the Lessor and the Lessee as their interests may appear.
Any policies of insurance carried in accordance with this
paragraph shall (i) require 30 days' prior notice of cancela-
tion or material change in coverage to the Lessor, the Lessee
and the Vendor, (ii) name the Lessor and the Vendor as
additional named insureds as their respective interests may
appear and (iii) in the event such policies shall contain
breach of warranty provisions, provide that in respect of the
interests of the Lessor and the Vendor in such policies the
insurance shall not be invalidated by any action or inaction

of the Lessee or any other person (other than the Lessor and
the Vendor) and shall insure the Lessor and the Vendor
regardless of any breach or violation of any warranty,
declaration or condition contained in such policies by the
Lessee or by any other person (other than the Lessor or the
Vendor). Prior to the first date of delivery of any Unit
pursuant to the RCSA, and thereafter not less than 15 days
prior to the expiration dates of the expiring policies
theretofore delivered pursuant to this Section 6, the Lessee
shall deliver to the Lessor evidence satisfactory to the

Lessor of the insurance required to be maintained pursuant
to this Section 6.
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~ In the event that the Lessee shall fail to maintain
insurance as herein provided, the Lessor may at its option
provide such insurance (giving the Lessee prompt written
notice thereof) and in such event the Lessee shall, upon
demand from time to time, reimburse the Lessor for the cost

thereof, together with interest thereon at the rate of 15%
per annum.

Section 7. Annual Reports. On or before Novem-
ber 30 in each year, commencing with the year 1981, the
Lessee will cause to be furnished to the Lessor, the Owners
and the Vendor an accurate statement as of the preceding
June 30 showing the amount, description and numbers of all
Units (a) then leased hereunder or covered by the RCSA,

(b) that have suffered a Casualty Occurrence during the
preceding 12 months (or since the date of this Lease in the
case of the first such statement) and (c) then undergoing
repairs (other than running repairs) or then withdrawn from
use pending such repairs, and setting forth such other infor-
mation regarding the condition and state of repair of the
Units as the Lessor or the Vendor may reasonably request, and
stating that in the case of all Units repainted or repaired
during the period covered by such statement, the markings
required by Section 4 hereof have been preserved or replaced.
The Lessor shall have the right (but not the obligation), at
its sole cost, risk and expense, by its authorized represen-
tatives, to inspect the Units and the Lessee's records with
respect -thereto (including those relating to any use of the
Units outside the United States of America) at such reason-

able times as the Lessor may request during the continuance
of this Lease.

Section 8. Warranties; Compliance with Applicable
Laws; Indemnification. THE LESSOR MAKES NO WARRANTY OR
REPRESENTAT1ON, EITHER EXPRESS OR IMPLIED, AS TO THE DESIGN
OR CONDITION OF OR AS TO QUALITY OF THE MATERIAL, EQUIPMENT
OR WORKMANSHIP IN THE UNITS DELIVERED TO THE LESSEE HEREUNDER,
AND THE LESSOR MAKES NO WARRANTY OF MERCHANTABILITY OR
FITNESS OF THE UNITS FOR ANY PARTICULAR PURPOSE OR AS TO
TITLE TO THE UNITS OR ANY COMPONENT THEREOF OR ANY OTHER
REPRESENTATION OR WARRANTY, EXPRESS OR IMPLIED, WITH RESPECT
TO ANY UNIT, EITHER UPON DELIVERY THEREOF TO THE LESSEE OR
OTHERWISE, it being agreed that all such risks, as between
the Lessor and the Lessee, are to be borne by the Lessee.
The Lessor shall have no responsibility or liability to the
Lessee or any other person with respect to (i) any liability,
loss or damage caused or alleged to be caused directly or
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indirectly by any Units or by any inadequacy thereof or
deficiency or defect therein or by any other circumstances in
connection therewith; (ii) the use, operation or performance
of any Units or any risks relating thereto; (iii) any inter-
ruption of service, loss of business or anticipated profits
or consequential damages; or (iv) the delivery, operation,
servicing, maintenance, repair, improvement or replacement

of any Units. The Lessee's delivery of a Certificate of
Acceptance shall be conclusive evidence as between the Lessee
and the Lessor that all Units described therein are in all
the foregoing respects satisfactory to the Lessee, and the
Lessee will not assert any claim of any nature whatsoever
against the Lessor based on any of the foregoing matters.

- The Lessee agrees, for the benefit of the Lessor
and the Vendor, to comply in all respects (including with-
out limitation the use, maintenance and operation of each
Unit) with all applicable laws of the jurisdictions in which
its operations involving the Units may extend, with the
interchange rules of the Association of American Railroads
and with all lawful rules of the United States Department of
Transportation, the Interstate Commerce Commission and any
other legislative, executive, administrative or judicial body
exercising any power or jurisdiction over the Units, to the
extent that such laws and rules affect the title, operation
or use of the Units (the "Applicable Laws"), and in the event
that, prior to the expiration of this Lease or any renewal
thereof or the return of all the Units as provided in Sec-
tion 10 or 13 hereof, any Applicable Law requires any replace-
ment, modification or addition of or to any part of any Unit,
the Lessee will conform therewith at its own expense; provided,
however, that the Lessee may at its own expense, in good
faith, contest the validity or application of any Applicable
Law in any reasonable manner which does not, in the advance
opinion of the Lessor or the Vendor, adversely affect the
property or rights of the Lessor or the Vendor under this
Lease or the RCSA. The Lessee, at its own cost and expense,
may furnish other additions, modifications and improvements
to the Units during the term of this Lease provided that such
additions, modifications and improvements are readily removable
without causing material damage to the Units. The additions,
modifications and improvements made by the Lessee under the
first sentence of this paragraph shall be owned by the Lessor,
and those made by the Lessee under the second sentence of
this paragraph shall be owned by the Lessee.

'The Lessee agrees to indemnify, protect and hold
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harmless the Lessor (individually and in its fiduciary
capacity), the Owners and the Vendor from and against all
losses, expenses, damages, injuries, liabilities, claims and
demands whatsoever, regardless of the cause thereof, and
expenses in connection therewith, including but not limited
to counsel fees and expenses, patent liabilities, penalties
and 1nterest, arising out of or as a result of (i) the
entering into or the performance of the RCSA, the Partici-
pation Agreement, the Hulk Purchase Agreement, or this Lease
or any sublease, or any of the instruments or agreements
referred to therein or herein or contemplated thereby or
hereby or the occurrence of a default, an event of default or
an Event of Default under any of such documents , (ii) the
ownership of any Hulk or any Unit, (iii) the ordering, acqui-
sition, use, operation, maintenance, condition, reconstruc-
tion, purchase, delivery, rejection, storage or return of any
Hulk or any Unit, (iv) any accident in connection with the
operation, use, condition, reconstruction, possession, stor-
age or return of any Hulk or any Unit resulting in damage

to property or injury or death to any person, except as
otherwise provided in Section 13 of this Lease, including
without limitation any claim based upon the doctrines of
product ‘liability or strict or absolute liability in tort or
by statute imposed, or (v) the transfer by the Vendor of its
interests in the Equipment pursuant to any provision of the
RCSA. The Lessor agrees to give the Lessee written notice of
any claim or liability to be indemnified against hereunder
promptly upon an officer or employee in the corporate trust
department of the Lessor having received actual knowledge
thereof. The indemnities arising under this paragraph shall
continue in full force and effect notwithstanding the deliv-
ery of the Equipment or the full payment and performance of
all obligations under this Lease and the Hulk Purchase
Agreement or the expiration or termination of the term of
this Lease and the Hulk Purchase Agreement; provided, however,
that the foregoing indemnification shall not apply to any
failure' of payment of any of the principal of or interest

on the CSA Indebtedness. Nothing in this Section 8 shall
constitute a guarantee by the Lessee of the principal of

or interest on the CSA Indebtedness or a guarantee of the
residual value of any Unit. The amount the Lessee shall be
required to pay with respect to any of its obligations under
this paragraph shall include a payment to the indemnified
party sufficient to restore such party to the same position
(after con51der1ng the effect of such payment on its United
States Federal income taxes and state and local income taxes
or franchise taxes based on net income) that the indemnified
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party would have been in had the liability or expense indem-
nified against not been incurred.

The indemnities made by the Lessee in this Section 8
shall not be modified, abated, postponed or in any other way
diminished or reduced as a consequence of any action or
inaction of the Owners in connection with, relating to or
arising out of the rights (whether or not exercised) of
any such party to inspect or approve the reconstruction to be
performed by the Lessee pursuant to the RCSA., In addition to
the agreements contained elsewhere in this Section 8, said
indemnities shall in all events extend to and apply to any
allegation against any indemnified party that it has been
negligent, either actively or passively, or is guilty of a
breach of other duty (including without limitation any
breach of warranty or breach of contract) to anyone.

The Lessee agrees to prepare and deliver to the
Lessor within a reasonable time prior to the required date
of filing (or, to the extent permissible, file on behalf
of the 'Lessor) any and all reports (other than income tax
returns) to be filed by the Lessor with any regulatory
authority by reason of the ownership by the Lessor or the
Vendor of the Units or the leasing thereof to the Lessee.

Section 9. Default. If during the continuance

" of this Lease any of the following events (an "Event of

Default") shall occur:

‘ (a) default shall be made in the payment of any
amount provided for in Section 2, 6 or 12 hereof and
such default shall continue for 5 days;

(b) the Lessee shall make or permit any unautho-
rized assignment or transfer of this Lease or any
interest therein or of the right to possession of any
Unit and shall fail or refuse to cause such assignment
or transfer to be canceled and to recover possession of
such Unit within 15 days after written notice from the
Lessor or the Vendor to the Lessee demanding the same;

- (c) default shall be made in the observance or per-
formance of any other covenant, condition and agreement
on the part of the Lessee contained herein or in the
Participation Agreement and such default shall continue
for 30 days after written notice from the Lessor or the
Vendor to the Lessee specifying the default and demanding
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that the same be remedied;

(d) a petition for reorganization under Title 11 of
the United States Code, as now constituted or as here-
after amended, shall be filed by or against the Lessee
and, unless such petition shall have been dismissed,
nullified, stayed or otherwise rendered ineffective (but
then only so long as such stay shall continue in force
or such ineffectiveness shall continue), all the obliga-
tions of the Lessee under this Lease shall not have been
and shall not continue to be duly assumed in writing,
pursuant to a court order or decree, by a trustee or
trustees appointed in such proceedings in such manner
that such obligations shall have the same status as
expenses of administration and obligations incurred by
such trustee or trustees, or in accordance with the pro-
visions of 11 U.S.C. § 1168, within 60 days after the
filing of the petition or the commencement of the case;

(e) any proceedings shall be commenced by or
against the Lessee for any relief which includes or
might result in any modification of the obligations of
the Lessee under this Lease, the Participation Agreement
or the Consent under any bankruptcy or insolvency laws
or laws relating to the relief of debtors, readjustments
of indebtedness, reorganizations, arrangements, composi-
tions or extensions (other than a law which does not
permit any readjustments of such obligations), and,
unless such proceedings shall have been dismissed, nulli-
fied, stayed or otherwise rendered ineffective (but
then only so long as such stay shall continue in force
or such ineffectiveness shall continue), all such
obligations shall not have been and shall not continue
to be duly assumed in writing, pursuant to a court order
or decree, by a trustee or trustees or receiver or
receivers appointed for the Lessee or for the property
of the Lessee in connection with any such proceedings in
such manner that such obligations shall have the same
status as expenses of administration and obligations
incurred by such a trustee or trustees or receiver or
receivers, within 60 days after such proceedings shall
have been commenced; or

(f) any of the Lessee's representations or warran-
ties made in the Participation Agreement, herein or in
any statement or certificate at any time given in

- writing pursuant hereto or thereto or in connection

herewith or therewith shall be breached or found to be
false or misleading in any material respect;
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then, in any such case, the Lessor, at its option, may:

, (a) proceed by appropriate court action, either at
law or in equity, to enforce performance by the Lessee
of the applicable covenants of this Lease or to recover
damages for the breach thereof, including amounts suffi-
cient to restore the Owners to the same net after-tax
rate of return and after-tax cash position (after
considering the effect of the receipt of such damages
and amounts on their United States Federal income tax
and state and local taxes or franchise taxes based on
net income) that the Owners would have realized or would
have been in had such breach not occurred; or

(b) by notice in writing to the Lessee terminate
this Lease, whereupon all rights of the Lessee to the
use of the Units shall absolutely cease as though this
Lease had never been made, but the Lessee shall remain
liable as herein provided; and thereupon the Lessor may
by its agents or employees enter upon the premises of
the Lessee or other premises where any of the Units may
be and take possession of all or any of such Units and
thenceforth hold, possess, sell, operate, lease to
others and enjoy the same free from any right of the
Lessee or its assigns to use the Units for any purposes
whatever and without any duty to account to the Lessee
for such action or inaction or for any proceeds arising
therefrom; but the Lessor shall, nevertheless, have a
right to recover from the Lessee any and all amounts
which under the terms of this Lease may be then due or
which may have accrued to the date of such termination
(computing the rental for any number of days less than a
full rental period by multiplying the rental for such
full rental period by a fraction of which the numerator
is such number of days and the denominator is the total
number of days in such full rental period) and also to
recover forthwith from the Lessee as damages for loss of
a bargain and not as a penalty, whichever of the follow-
ing amounts the Lessor, in its sole discretion, shall
specify: (x) a sum, with respect to each Unit, equal
to the excess of the present value at the time of such
termination of the entire unpaid balance of all rental
for such Unit which would otherwise have accrued here-
under from the date of such termination to the end of
the term of this Lease as to such Unit over the then
"present value of the rental which the Lessor reasonably
estimates to be obtainable for the Unit during such
period (such present value to be computed in each case
on the basis of a 6% per annum discount, compounded
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semiannually from the respective dates upon which rentals
would have been payable hereunder had this Lease not
been terminated); or (y) an amount equal to the excess,
if any, of the Casualty Value as of the rental payment
date on or next preceding the date of termination over
the amount the Lessor reasonably estimates to be the net
proceeds realizable upon the sale of such Unit at such
time; provided, however, that in the event the lessor
shall have sold any Unit, the Lessee shall, if the
Lessor shall so elect, pay the Lessor on the date of
such sale (in addition to the amounts payable pursuant
‘to Sections 5 and 8 hereof) as liquidated damages for
loss of a bargain and not as a penalty, an amount equal
to the excess, if any, of the Casualty Value for such

' Unit as of the rental payment date on or next preceding
the date of termination over the net proceeds of such
sale, in lieu of paying any amounts payable to the
Lessor by the Lessee pursuant to the preceding clauses
(x) and (y) of this part (b) with respect to such

Unit.

In addition, the Lessee shall be liable, except as otherwise
provided above, for any and all unpaid amounts due hereunder
before, during or after the exercise of any of the foregoing
remedies and for all reasonable attorneys' fees and other
costs ‘and expenses incurred by reason of the occurrence of
any Event of Default or the exercise of the Lessor's remedies
with respect thereto, including all costs and expenses
incurred in connection with the return or disposition of any
Unit.

Should the Lessee fail to make any payment or to
do any act as provided by this Lease, the Lessor shall
have the right (but not the obligation), without notice to
the Lessee of its intention to do so and without releasing
the Lessee from any obligation hereunder to make or to do
the same, to make advances to preserve the Equipment or the
Lessor's title thereto, and to pay, purchase, contest or
compromise any insurance premium, encumbrance, charge, tax,
lien or other sum which in the judgment of the Lessor appears
to affect the Equipment, and in exercising any such rights,
the Lessor may insure any liability and expend whatever
amounts in its absolute discretion it may deem necessary
therefor. All sums so incurred or expended by the Lessor
shall be due and payable by the Lessee within 10 days

" of notice thereof, together with interest thereon from the

date of expenditure at the rate of 15% per annum or at the
rate charged by Citibank, N.A., from time to time to its
prime commercial borrowers for loans of 90-day maturities,



whichever is greater (up to the maximum permitted by law).

The remedies in this Lease provided in favor of
the Lessor shall not be deemed exclusive, but shall be
cumulative, and shall be in addition to all other remedies
in its favor existing at law or in equity. The Lessee
hereby waives any mandatory requirements of law, now or
hereafter in effect, which might limit or modify the remedies
herein provided, to the extent that such waiver is not, at
the time in question, prohibited by law.

The failure of the Lessor to exercise the rights
granted it hereunder upon the occurrence of any of the
contingencies set forth herein shall not constitute a waiver
of any such right upon the continuation or recurrence of any
such contingencies or similar contingencies.

Section 10. Return of Units upon Default. If
this Lease shall terminate pursuant to Section 9 hereof, the
Lessee shall forthwith deliver possession of the Units to
the Lessor. Each Unit so delivered shall be in the same
operating order, repair and condition as when originally
delivered to the Lessee, reasonable wear and tear excepted.
For the purpose of delivering possession of any Unit or
Units to the Lessor as above required, the Lessee shall at
its own cost, expense and risk:

(a) forthwith and in the usual manner (including
without limitation giving prompt telegraphic and
written notice to the Association of American Railroads
and all railroads to which any Unit or Units have been
interchanged to return the Unit or Units so inter-
changed) place such Units upon such storage tracks of
the Llessee or its affiliates as the Lessor reasonably
may designate;

(b) permit the Lessor to store such Units on such
tracks at the risk of the Lessee without charge for
insurance, rent or storage until such Units have been
sold, leased or otherwise disposed of by the Lessor; and

(c) transport the same to any place on the lines of
railroad operated by it or any of its affiliates or to

any connecting carrier for shipment, all as directed by
the Lessor.

The assembling, delivery, storage and transporting of the
Units as hereinbefore provided shall be at the expense and
risk of the Lessee and are of the essence of»this lease,
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and upon application to any court of equity having competent
jurisdiction, the Lessor shall be entitled to a decree
against the Lessee requiring specific performance thereof.
During any storage period, the Lessee will, at its own cost
and expense, insure, maintain and keep the Equipment in good
order and repair and will permit the Lessor or any person
designated by it, including the authorized representative or
representatives of any prospective purchaser of any such
Unit, to inspect the same.

The Lessee hereby waives any and all claims against
the Vendor or the Lessor and their agents for damages of
whatever nature in connection with any retaking of the Units
in any reasonable manner.

All amounts earned in respect of the Units after
the date of termination of this Lease shall belong to the
Lessor and if received by the Lessee shall be promptly
turned over to the Lessor. In the event any Unit is not
assembled, delivered and stored, as hereinabove provided,
within 60 days after such termination, the Lessee shall,
in addition, pay to the Lessor for each day thereafter an
amount equal to the amount, if any, by which 0.0411% of
the Purchase Price of such Unit exceeds the actual earnings
received by the Lessor on such Unit for each such day.

Without in any way limiting the obligation of the
Lessee under this Section 10, the Lessee hereby irrevocably
appoints the Lessor as the agent and attorney-in-fact of the
Lessee, with full power and authority, at any time while the
Lessee is obligated to deliver possession of any Unit to the
Lessor, to demand and take possession of such Unit in the
name and on behalf of the Lessee from whomsoever shall be in
possession of such Unit at the time.

Section 11. Assignment; Possession and Use. This
Lease shall be assignable in whole or in part by the Lessor
without the consent of the Lessee, but the Lessee shall be
under no obligation to any assignee of the Lessor except upon
written notice of such assignment from the Lessor. The
rights of the Lessor hereunder (including but not limited to
the rights under Sections 5, 6, 8 and 9 and the rights to
receive the rentals and Casualty Value payments payable under
this Lease) shall inure to the benefit of the Vendor as
assignee under the Lease Assignment in the manner and to
the extent therein provided.

Subject to the proviso contained in the second para-
graph of Article 3 hereof, the Lessee shall be entitled to the
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possession and use of the Units in accordance with the
terms of this Lease but the Lessee shall not assign or
transfer its leasehold interest under this Lease in any of
the Units or sublease any of the Units without the prior
written consent of the Lessor and the Vendor, except to
the extent permitted by the provisions of the next succeed-
ing paragraph hereof; and any such assignment, transfer or
sublease without said consent shall be void. The Lessee,
at its own expense, will promptly discharge or cause to be
duly discharged any and all sums claimed by any party
which if unpaid might become a lien, charge, security
interest or other encumbrance (other than an encumbrance
created by the Lessor or the Vendor after the date hereof
or resulting from claims against the Lessor or the Vendor
not related to the ownership of the Units) upon or

with respect to any Unit or the interest of the Lessor,
the Vendor or the Lessee therein, and will promptly
discharge any such lien, charge, security interest or
other encumbrance which arises. The Lessee shall not,
without the prior written consent of the Lessor and the
Vendor, part with the possession or control of any Unit or
allow any Unit to pass out of its possession or control,
except to the extent permitted by the provisions of the
next succeeding paragraph hereof.

Subject to the terms of this Lease, the Lessee shall
be entitled to the possession and use of the Units by it or
any affiliate upon lines of railroad owned or operated by it
or any such affiliate or upon the lines of railroad over
which the Lessee or any such affiliate has trackage or other
operating rights or over which railroad equipment of the
Lessee or any such affiliate is regularly operated pursuant
to contract, and also to permit the use of the Units upon
connecting and other carriers in the usual interchange of
traffic and equipment, and to assign its rights to the Units
or to sublease the Units to any of its affiliates, but only
upon and subject to all the terms and conditions of this
Lease (including the last paragraph of this Section 1l1l) and
the RCSA. The Lessee may receive and retain compensation
for such use from other railroads so using any of the Units.
Every such sublease shall be subject to the rights and
remedies of the Vendor under the RCSA and the Lessor under
this Lease in respect of the Units covered by such sublease
upon the occurrence of an event of default or Event of
Default thereunder or hereunder.

Nothing in this Section 11 shall be deemed to
restrict the right of the Lessee to assign or transfer its
leasehold interest under this Lease in the Units or posses-
sion of the Units to any corporation incorporated under the
laws of any state of the United States of America or the
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District of Columbia (which shall have duly assumed the obli-
gations of the Lessee hereunder and under the Consent) into
or with which the Lessee shall have become merged or consoli-
dated or which shall have acquired the railroad properties of
the Lessee as an entirety or substantially as an entirety;
provided that such assignee or transferee will not upon the
effectiveness of such merger, consolidation or acquisition

be in default under any provision of this Lease.

, The Lessee agrees that during the term of this
Lease it will not assign any Unit to service involving the
regular operation and maintenance thereof outside the United
States of America.

Section 12. Renewal Option; Duty to First Offer.
Provided that this Lease has not been earlier terminated and
the Lessee is not in default hereunder, the Lessee may by written
notice delivered to the Lessor not less than 180 days prior to
the end of the original term or the first extended term of this
Lease, elect to extend such original or extended term of this
Lease, as the case may be, in respect of all but not less than
all the Units then subject to this Lease for an additional two-
year period commencing on the scheduled expiration of such term.

Each such extended term of the Lease shall be on
the same terms and conditions as are contained in the Lease,
except that (x) the amount of each rental payment shall be
the Fair Market Rental (as hereinafter defined), payable, in
arrears, in semiannual payments on the day such rentals were
payable for the Units in each year of the original term and
(y) the Casualty Value of each Unit on the first day of
such extended term shall be equal to the lesser of 30% of
the Purchase Price of such Unit or the Fair Market Value (as
hereinafter defined) of such Unit on such date and thereafter
such Casualty Value shall be reduced on a straight-line basis
over the estimated remaining useful life of such Unit, all as
determined by the procedures hereinafter established.

Fair Market Rental, Fair Market Value and estimated
remaining useful life shall be agreed upon by the Lessor and
the Lessee or determined as provided in the next paragraph.
Fair Market Rental and Fair Market Value shall be equal in
amount to the rental or sale value which would be obtained in
an arm's-length transaction between an informed and willing
lessee or vendee (other than a lessee currently in possession)
and an informed and willing lessor or vendor under no compul-
sion to lease or sell and, in such determination, costs of
removal from the location of current use shall not be a
deduction from such rental or sale value but there shall
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be excluded any rental value or sale value attributable to
additions, modifications and improvements which the Lessee is
entitled to remove pursuant to Section 8 hereof; provided,
however, that Fair Market Rental shall be determined as
provided in this sentence on the basis of the term and other
terms and conditions of the lease being considered. Fair
Market Rental, Fair Market Value and estimated remaining
useful life of the Units shall be determined upon the assump-
tion that the Units shall have been maintained in accordance
with the provisions of Section 6 hereof.

If after 45 days from the giving of notice by the
Lessee of the Lessee's election to extend the term of this
Lease, the Lessor and the Lessee are unable to agree upon a
determination of Fair Market Rental, Fair Market Value or
estimated remaining useful life, as the case may be, either
party to such determination may give written notice to the other
requesting determination of Fair Market Rental, Fair Market
Value or estimated remaining useful life by an appraisal pro-
cedure, and the parties shall consult for the purpose of
appointing a qualified independent appraiser by mutual agree-
ment. If no such appraiser is so appointed within 20 business
days after such notice is given, each party shall appoint an
independent appraiser within 25 business days after such notice
is given, and the two appraisers so appointed shall within 35
business days after such notice is given appoint a third inde-
pendent appraiser. If no such third appraiser is appointed
within 35 business days after such notice is given, either
party may apply to make such appointment to the American
Arbitration Association, and both parties shall be bound by
any appointment so made. Any appraiser or appraisers appointed
pursuant to the foregoing procedure shall be instructed to
determine Fair Market Rental, Fair Market Value or estimated
remaining useful life, as the case may be, of the Units
subject to the proposed extended lease term or sale within
90 days after appointment. If the parties shall have
appointed a single appraiser or if either party shall have
failed to appoint an appraiser, the determination of a single
appraiser appointed shall be final. If three appraisers
shall be appointed, the determination of the appraiser which
differs most from the other two appraisers shall be excluded,
the remaining two determinations shall be averaged and such
average shall be final and binding upon the parties hereto.
The appraisal proceedings shall be conducted in accordance
with the Commercial Arbitration Rules of the American
Arbitration Association as in effect on the date hereof,
except as modified hereby. The provision for this appraisal
procedure shall be the exclusive means of determining Fair
Market Rental, Fair Market Value and estimated remaining
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useful life, unless these are agreed upon by the Lessor and
the Lessee as provided for herein, and shall be in lieu of
any judicial or other procedure for the determination thereof,
and each party hereto hereby consents and agrees not to
assert any judicial or other procedures. The expenses of

the appraisal procedure shall be borne by the Lessee.

_ Provided that this Lease has not been earlier
terminated and the Lessee is not in default hereunder, in
the event the Lessor elects to sell any Units to third
parties at the expiration of the original or any extended
term of this Lease, the Lessee shall be given written notice
of such intention prior to the expiration of such term. The
Lessee shall have the sole right and option to purchase all
but not less than all the Units then subject to this Lease at
the Fair Market Value of such Units. The Lessee may exercise
such purchase right by delivery to the Lessor of a written
notice within 10 business days of receipt of notice from
the Lessor, specifying a date of purchase not later than the
later of 15 days after the date of delivery of such notice by
the Lessee to the Lessor or 90 days after the expiration of
such term of this Lease. In the event that the Lessee shall
have delivered a notice of its election to purchase the
Units, this Lease (including the obligation to pay rent)
shall be further extended upon the same terms and conditions
set forth herein from the date such notice is delivered to
the Lessor until the date of such purchase. If the Lessee
does not deliver such notice to the Lessor, all obligations
of the Lessor under this paragraph shall terminate.

: , Section 13. Return of Units upon Expiration of
Term. Upon the expiration of the original or any extended

term of this Lease, the Lessee will, at its own expense,

deliver the Units to the Lessor; provided, however, that if
so instructed in writing by the Lessor at least 30 days prior
to such expiration, the Lessee will, on or prior to the last
business day of each consecutive calendar month following
such expiration, deliver to the Lessor not more than 8 Units
(or such other number as may be agreed to by the Lessor) under
this Lease; provided further, however, that the Lessee shall
incur no liabllity to the Lessor or to any person claiming
by, through or under the Lessor, if the Lessee is unable to
deliver Units in each consecutive calendar month as a

result of circumstances constituting force majeure. Any

Units delivered to the Lessor pursuant to the preceding sentence

shall be delivered upon such storage tracks of the Lessee as
the Lessee may designate, and the Lessee shall permit the
Lessor to store such Units on such tracks for a period not
exceeding 150 days after delivery to such storage tracks, and
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shall transport the same, on a one-time basis per Unit at any
time within such 150-day period, to any connecting carrier

for shipment, all as directed by the Lessor, the movement and
storage of such Unit to be at the expense and risk of the

Lessee until such time as such Unit shall have been delivered

to such connecting carrier. Subsequent to the expiration of

the term of this Lease and prior to delivery of any Unit to

the Lessor, all terms and conditions of this lLease (other than
term and the amount of rental and period of payment therefor)
shall continue to apply to such Unit. If the Lessor gives to
the Lessee the instruction referred to in the first proviso to
the first sentence of this paragraph, then on the 10th day after
delivery of the last Unit to be delivered to the Lessor as here-
inabove provided or on the 270th day following expiration of the
original or any extended term of this Lease, whichever shall
first occur (the "Date of Payment"), the Lessee shall pay as
rent to the Lessor for each Unit not so delivered to the Lessor
upon such expiration a sum equal to one-sixth of 50% of the
semiannual rental rate per Unit prevailing during the term of
the Lease so expired for each month (or part thereof) subsequent
to such expiration and prior to such delivery. If any Unit is
not returned by the Date of Payment, then the Lessee shall con-
tinue to pay the monthly rent provided for in the preceding sen-
tence with respect to such Unit, except that such rent shall be
payable on the last business day of each month, to and including
the month in which the Unit is returned. During any storage
period provided for in this paragraph, the Lessee will permit
the Lessor or any person designated by it, including the
authorized representative or representatives of any prospec-
tive purchaser of any Unit, to inspect the same; provided,
however, that the Lessee shall not be liable for any injury

to or the death of any person exercising the rights of inspec-
tion granted under this sentence, either on behalf of the

Lessor or any prospective purchaser, except in the case of
negligence of the Lessee or of its employees or agents. Each
Unit returned to the Lessor pursuant to this Section 13 shall
(i) be in the same operating order, repair and condition as

when originally delivered to the Lessee, ordinary wear and

tear excepted, (ii) be capable of being moved and unloaded

by the Lessee to any purchaser or subsequent lessee and

(iii) have removed therefrom by the Lessee without cost or
expense to the Lessor all additions, modifications and
improvements which the Lessee owns pursuant to Section 8

hereof. The assembling, delivery, storage and transporting

of the Units as hereinbefore provided are of the essence of

this Lease, and upon application to any court having compe-

tent jurisdiction the Lessor shall be entitled to a decree
against the Lessee requiring specific performance thereof.

If the Lessor does not deliver the instructions
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referred to in the first sentence of the first paragraph of
this Section 13, then in the event any Unit is not assembled,
delivered and stored, as hereinabove provided, within 90 days
after the end of the term or any extended term of this Lease,
the Lessee shall promptly pay to the Lessor an amount for each
day after such 90-day period, equal to 0.0411% of the Purchase
Price of such Unit. If the Lessor has not given the Lessee
notice to transport any Unit to a connecting carrier for ship-
ment within the 150-day storage period, the Lessor will pay to
the Lessee for storage a reasonable storage rate for such Unit,
beginning the first day after the 150-day storage period.

Section 14. Filing; Expenses. The Lessee will
cause this Lease, the Lease Assignment, the Transfer Agreement
(as defined in the Participation Agreement), the RCSA and any
assignment hereof or thereof to be filed with the Interstate
Commerce Commission pursuant to 49 U.S.C. § 11303. The
Lessee will undertake the filing and refiling required of the
Lessor under the RCSA and will from time to time perform any
other act and will execute and file (and will refile whenever
required) any and all further instruments or supplements
required by law or reasonably requested by the Lessor or the
Vendor for the purpose of proper protection, to their satisfac-
tion, of the Vendor's and the Lessor's respective interests
in the Units, or for the purpose of carrying out the intention
of this Lease or the RCSA; and the Lessee will promptly furnish
to the Vendor and the Lessor evidences of all such filing and
an opinion or opinions of counsel for the Lessee with respect
thereto satisfactory to the Vendor and the Lessor. This Lease,
the Lease Assignment, the Transfer Agreement and the RCSA shall
be filed with the Interstate Commerce Commission prior to the
delivery and acceptance hereunder of any Unit.

Section 15. Income Tax Indemnity. (a) Assump-
tions. (1) The parties hereto agree that the Owners, as
the beneficial owners of each Unit, shall be entitled to such
deductions, credits and other benefits as are provided by the
Code and state and local taxing statutes to an owner of prop-
erty, including without limitation (i) deductions for depre-
ciation of each Unit under Section 167 of the Code computed
on the basis (A) that each such Unit will have a basis under
Section 167(g) of the Code at least equivalent to the Purchase
Price in respect of such Unit, (B) with respect to the amount
of the Reconstruction Cost, of the double-declining balance
method of depreciation authorized by Section 167(b)(2) of the
Code, switching to the sum-of-the-years digits method of
depreciation authorized by Section 167(b)(3) of the Code when
most beneficial to the Owners without obtaining the consent
of the Commissioner of Internal Revenue in accordance with
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Treasury Regulation § 1.167(a)-11(c) (1) (iii), (C) with respect
to the amount of the Hulk Purchase Price (as defined in the
RCSA), of the 150 percent declining balance method authorized
by Treasury Regulation § 1.167(a)-11(c) (i) (iv)(b)(2) switching
to the straight line method without obtaining the consent of
the Commissioner of Internal Revenue, (D) with respect to both
the Hulk Purchase Price and the Reconstruction Cost, of the asset
depreciation range system of Treasury Regulation § 1.167(a)-11,
(E) with respect to both the Hulk Purchase Price and the
Reconstruction Cost, of an asset depreciation period of 12
years, (F) with respect to both the Hulk Purchase Price

and the Reconstruction Cost, of a net salvage value of zero
after the reduction permitted by section 167(f) of the Code
and (G) that the entire Reconstruction Cost shall be treated
as basis which is properly attributable to reconstruction
after December 31, 1953, pursuant to Section 167(c) (1) of the
Code (the "ADR Deductions"); (ii) deductions with respect to
interest payable on the CSA Indebtedness (the "Interest
Deductions"); and (iii) investment credit pursuant to Sec-
tion 38 of the Code at least equal to 10% of the Reconstruc-
tion Cost in respect of each Unit (the "Investment Credit").

(2) It is further agreed by the parties hereto
that they have assumed in their negotiation of the terms of
the Participation Agreement, the RCSA and this Lease that
(i) the Federal rate of tax imposed on taxable income of
corporations in excess of $100,000 during the year 1980 is
46%, (ii) the applicable rate of tax imposed by any state or
local taxing authority on the taxable income of the Owners in
1980 will be the same as that prevailing on March 1, 1980,
(iii) for purposes of computing the ADR Deductions with
respect to the Units for the calendar year in which the Units
were first placed in service, the Owners will be entitled to
elect the half-year convention (including, as to each Unit,
six months of depreciation for the calendar year in which the
date of acceptance of such Unit occurs under this Lease),
and (iv) for Federal income tax purposes, all amounts
includible in the gross income of the Owners with respect
to the Units and all deductions allowable to the Owners
with respect to the Units will be treated as derived from
or allocable to sources within the United States of America.

(3) The Lessee agrees that neither it nor any
corporation controlled by it, in control of it, or under
common control with it, directly or indirectly, will at any
time take any action or file any returns or other documents
inconsistent with the foregoing clauses (1) and (2) of this
subsection (a) and that the Lessee and any corporation con-
trolled by it, in control of it or under common control with
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it, directly or indirectly, will file such returns, take such
actions and execute such documents as may be reasonable and
necessary to facilitate accomplishment of the intent hereof.

(1)

(b) Representations and Warranties of Lessee.
The Lessee represents and warrants that

(A) immediately upon delivery and acceptance of the
Hulks under the RCSA and related documents, the Owners
will be treated as the taxpayers for purposes of section
48(b)(1) of the Code and such taxpayers will be treated
as having directed the reconstruction of the Hulks;

(B) the entire Reconstruction Cost of each Unit
will constitute an investment in "new section 38 prop-

erty" within the meaning of section 48(b) of the Code

and will be deemed to have been placed in service by the
Owners in the taxable year of the Owners during which
the date of acceptance of such Unit occurs under this
Lease; '

(C) every Unit constitutes property the entire
Reconstruction Cost of which qualifies for the Invest-
ment Credit under subpart B of Part IV, Subchapter A of
the Code;

(D) the entire Reconstruction Cost of each Unit
shall qualify as basis which is properly attributable to
reconstruction (i) after December 31, 1953, as provided
in section 167(c)(l) of the Code and (ii) after Decem-
ber 31, 1961, as provided in Section 48(b) of the Code;

(E) when each Unit is delivered and accepted under
the RCSA and related documents, no other person will
have claimed or intends to claim the Investment Credit
or the ADR Deductions with respect thereto;

(F) at all times during the original term of this

- Lease and renewal periods thereof, the entire Recon-
‘struction Cost will constitute a qualified investment

in "section 38 property" within the meaning of section
48(a) of the Code; and

(G) at all times during the original term of this
Lease and renewal periods thereof, the Owners will be
entitled to treat, for Federal income tax purposes,
each item of income, deduction and credit relating to
all Units subject to the RCSA and this Lease as being
derived from or allocable to sources within the United
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States of America.

(2) In the opinion of the Lessee, each Unit will
have an estimated useful life of not less than 17-1/2 years and
residual value at the end of the original lease term equal to
at least 20% of the Purchase Price of such Unit and each Unit
will be useful and usable by a party other than the Lessee at
‘the end of the original term and capable of continued leasing
and transfer to another party at that time and commercially
feasible to do so.

(c) Indemnity for Acts, Omissions or Misrepresen-
tations. (1) If by reason of any act of commission or
omission, misrepresentation, breach of any agreement, cove-
nant or warranty contained in this Lease or any other agree-
ment relating to the reconstruction or lease of the Units
on the part of the Lessee or any party referred to in clause
(3) of subsection (a) of this Section 15 or by any sublessee
or assignee of the Lessee, an Owner shall lose the right to
claim, shall not claim (as the result of a good faith deter-
mination of tax counsel of General Electric Company (the "Tax
Counsel”) that such claim is not allowable), shall suffer a
disallowance of or shall be required to recapture all or any
portion of its proportionate share of the Investment Credit,
the Interest Deductions or the ADR Deductions (any such event
is called a "ILoss"), then the Lessee shall pay to such Owner
as an indemnity, on the next succeeding rental payment date
hereunder after written notice to the Lessee by the Owner of
such Loss (or, if this Lease is terminated, within 30 days
after demand), and on each rental payment date thereafter
during the remaining term of this Lease, such amount or
amounts as shall cause such Owner's Net Economic Return to
equal the Net Economic Return that would have been realized
by such Owner if such Loss had not occurred.

(2) In the event that an Owner suffers a Loss and
the Owner and the Lessee are unable to agree on the indemnity
amount required to restore the Owner's Net Economic Return,
as aforesaid, then the Lessee shall pay to such Owner, in
lieu of the amount provided for in clause (1) of this subsec-
tion (c), such amount or amounts from time to time as, after
deduction of all taxes required to be paid by such Owner in
respect of the receipt of such amounts under the laws of any
Federal, state, local or foreign government or taxing author-
ity, shall be equal to the sum of the aggregate additional
Federal., state or local income taxes payable by such Owner
from time to time as a result of any such Loss plus the
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amount of any interest, penalties or additions to tax payable
as a result of any such Loss. If, as a result of a Loss, the
aggregate Federal, state or local income taxes paid by an
Owner for any taxable year shall be less than the amount of
such taxes which would have been payable by such Owner had no
such Loss occurred, then such Owner shall pay the Lessee the
amount of such difference in taxes plus any additional tax
benefits realized by such Owner as the result of such payment;
provided, however, that such Owner shall not be obligated to
make any payment pursuant to this sentence to the extent that
the amount of such payment would exceed (x) the amount of all
prior payments by the Lessee to such Owner pursuant to this
clause (2) in respect of a Loss less (y) the amount of all
prior payments by such Owner to the Lessee hereunder. The
amount payable to an Owner pursuant to this clause (2) shall
be paid within 30 days after receipt of a written demand
therefor from such Owner accompanied by a written statement
descrlblng in reasonable detail such Loss and the computation
of the amount so payable (but not prior to the earlier of

(i) the filing of a return or the acceptance of an audit
report ‘in which such Loss is reflected and (ii) the payment
of the additional income tax that becomes due as the result
of the Loss and, in the case of amounts which are being con-
tested in accordance with subsection (d) of this Section 15,
not prior to the time provided in such subsection (d)). Any
payment due to the Lessee from an Owner pursuant to this
clause (2) shall be paid within 30 days after such Owner
realized any such savings in .its income taxes or additional
tax benefits, as the case may be.

(3) If an Owner is required by the Internal Revenue
Service to include in its gross income an amount in respect
of any replacement, improvement and/or addition to any Unit
or as the result of any action taken by the Lessee or any
sublessee or assignee of the Lessee ("Capital Expenditures"),
then the Lessee shall pay directly to such Owner, as an
indemnity, in immediately available funds, such amount or
amounts which, after deduction of all taxes required to be
paid by such Owner in respect of the receipt of such amounts
under the laws of any Federal, state or local government or
taxing authority of the United States of America, shall be
equal to the sum of the aggregate additional Federal, state
or local income taxes payable by such Owner from time to time
as a result of such Capital Expenditure plus the amount of
any interest, penalties or additions to tax payable as a
result of any such Capital Expenditure. If as a result of
any. such Capital Expenditure the aggregate Federal, state
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or .local income taxes paid by an Owner for any taxable year
shall be less than the amount of such taxes which would have
been payable by such Owner had no such Capital Expenditure
been made, then such Owner shall pay the Lessee the amount
of such savings in taxes plus any additional tax benefits
realized by the Owner as a result of such payment; Erovided,
however, that such Owner shall not be obligated to make any
payment pursuant to this sentence to the extent that the
amount of such payment would exceed (x) the amount of all
prior payments by the Lessee to such Owner pursuant to this
clause (3) in respect of any Capital Expenditures less (y)
the amount of all prior payments by such Owner to the Lessee
hereunder. The amount payable to an Owner pursuant to this
clause (3) shall be paid within 30 days after receipt of a
written demand therefor from such Owner (but not prior to
payment by such Owner of the additional Federal, state or
local income tax, as the case may be, which becomes due as a
result of the said inclusion) accompanied by a written state-
ment describing in reasonable detail such inclusion and the
computation of the amount so payable. Any payment due to
the Lessee from an Owner pursuant to this clause (3) shall
be paid within 30 days after such Owner realizes any such
savings in its income taxes or additional tax benefits, as
the case may be. The Lessee agrees to give each Owner,
within 30 days after request therefor, written notice
describing in reasonable detail Capital Expenditures made
and specifying the cost thereof with respect to each Unit if
such information is required in connection with an audit by
the Internal Revenue Service of the tax returns of an Owner.

(d) Contest Provisions. (1) If the Internal
Revenue Service shall propose an adjustment in the Federal
income taxes of an Owner for which the Lessee would be
required to indemnify such Owner pursuant to subsection (c)
of this Section 15 and the amount of the indemnity which the
Lessee would be required to pay would exceed $100,000 then,
if requested by the Lessee in a timely written request, such
Owner shall request an opinion from Tax Counsel as to
whether the basis in law and in fact in favor of allowance
of the item proposed to be adjusted outweighs the basis in
law and in fact to the contrary. If the opinion is to that
effect and if the Lessee promptly requests such Owner to
do so, such Owner shall contest the proposed adjustment;
provided, however, that Tax Counsel shall determine in its
sole and reasonable discretion the nature of all action to
be taken to contest such proposed adjustment including
(A) whether any action to contest such proposed adjustment
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shall initially be by way of judicial or administrative pro-
ceedings, or both, (B) whether any such proposed adjustment
shall be contested by resisting payment thereof or by paying
the same and seeking a refund thereof, and (C) if such Owner
shall undertake judicial action with respect to such proposed
adjustment, the court or other judicial body before which
such action shall be commenced. Such Owner shall have full
control over any contest pursuant to this subsection (d) and
shall not be obligated to appeal an adverse determination by
any court. At any time, whether before or after commencing
to take the action set forth in this subsection (d), an
Owner may decline to take such action by notifying the
Lessee in writing that the Lessee is relieved of its obliga-
tion to indemnify such Owner with respect to the adjustment
proposed by the Internal Revenue Service or such portion
thereof as may be specified in such notice.

(2) An Owner shall not be required to take any
action pursuant to this subsection (d) unless and until the
Lessee shall have agreed to indemnify such Owner in a manner
reasonably satisfactory to such Owner for any liability or
loss which such Owner may incur as a result of contesting the
validity of any proposed adjustment and shall have agreed to
pay: to such Owner on demand all costs and expenses which such
Owner may incur in connection with contesting such proposed
adjustment (including reasonable fees and disbursements of
counsel selected by the Owner). If an Owner determines to
contest any adjustment by paying the additional tax and suing
for a refund, the Lessee shall pay to such Owner an amount
equal to the sum on an after-tax basis of any tax, interest,
penalties and additions to tax which are required to be paid.
Upon receipt by an Owner of a refund of any amounts paid by
it in respect of which amounts it shall have been paid an
equivalent amount by the Lessee, such Owner shall pay to the
Lessee the amount of such refund together with any interest
received by it on such amount. The Lessee shall be obligated
to pay to an Owner the amount specified in subsection (c¢) of
this Section 15 promptly after such Owner has taken all the
action that it has agreed in this Section 15 to take.

(e) Foreign Tax Credit Indemnity. If any item of
income or deduction with respect to the Units shall not be
treated as derived from or allocable to sources within the
United States of America for a given taxable year (any such
event is called a "Foreign Loss"), then the Lessee shall pay
to an Owner as an indemnity, on the next succeeding rental
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payment date after written notice to the Lessee by such
Owner, such amount which after deduction of all taxes required
to be paid by such Owner in respect of the receipt of such
amounts under the laws of any Federal, state or local govern-
ment or taxing authority of the United States of America
shall equal the sum of (1) the excess of (x) the foreign tax
credits which such Owner would have been entitled to for such
year had no such Foreign Loss occurred over (y) the foreign
tax credit to which such Owner was limited as a result of
such Foreign Loss and (2) the amount of any interest, penal-
ties or additions to tax payable as a result of such Foreign
Loss.

(f£) Exceptions. Notwithstanding the foregoing
provisions, the Lessee shall not be required to indemnify the
Owners with respect to any Loss or Foreign Loss that results
solely and directly from (i) a Casualty Occurrence, if the
Lessee has made all payments with respect thereto that are
required to be made pursuant to Section 6 hereof; (ii) a
voluntary disposition by the Owners of their beneficial
interest in any Unit, if such disposition (x) shall be the
direct cause of such Loss or Foreign Loss with respect to
such Unit, (y) shall occur at a time while no Event of Default
(and no event that with notice or lapse of time or both would
constitute an event of Default) has occurred and is contin-
uing, and (z) shall not be pursuant to the written consent
of the Lessee; (iii) the failure of the Owners to claim the
proper credit or deductions contemplated by subsection (a) of
this Section 15, unless the Owners shall have been so advised
by Tax Counsel; (iv) the failure of the Owners to have
sufficient Federal income tax liability against which to
apply such credits or sufficient income to benefit from such
depreciation or interest deductions; or (v) any change in the
Code, the income tax regulations thereunder or published
administrative or judicial interpretations of the Code or
such regulations which is not enacted or does not have an
effective date on or prior to July 1, 1981.

(g) Records and Statements. The Lessee agrees to
maintain sufficient records to verify the amount of income,
deductions and credits in respect of the Units so as to
provide each Owner with such data as may be required to
confirm amounts covered by this Section.
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(h) Recomputation of Casualty Values. If any
amount is paid by the Lessee to an Owner pursuant to this
Section 15, G.E. Credit shall recompute the Casualty Values
with respect to the Units in accordance with the manner in
which such Casualty Values were originally computed to
reflect such payment, and an officer of G.E. Credit shall
certify to the Lessee either that such Casualty Values as are
set forth in this Lease do not require change or, as the case
may be, the new Casualty Values necessary to reflect such
payment, describing in reasonable detail the basis for com-
puting such new Casualty Values. Upon such certification,
any such new Casualty Values shall be substituted for the
Casualty Values appearing in this Lease; provided, however,
that such new Casualty Values shall not be less than the
amounts required to enable the Lessor to satisfy its obli-
gations under the RCSA.

(i) Additional Definitions. For purposes of this
Section 15, the term "Owner" shall include G.E. Credit and
Connell and shall also include any member of an affiliated
group, within the meaning of section 1504 of the Code, of
which an Owner is or may become a member, if consolidated
returns are filed for such affiliated group for Federal
income tax purposes.

(j) Survival of Indemnities. Notwithstanding any
expiration or termination of this Lease, the liability of
the Lessee to make indemnification payments pursuant to this
Section 15 shall continue to exist until such indemnity
payments are made by the Lessee.

(k) Payments. Any payments made pursuant to this
Agreement shall be made directly to the Owner entitled
thereto by wire transfer of immediately available funds to
the account set forth in Section 2.01 of the Trust Agreement
or in such other manner as such Owner may direct.

‘ (1) No Setoff. No payment required to be made by
the Lessee pursuant to this Section 15 shall be subject to
any right of setoff, counterclaim, defense, abatement,
suspension, deferment or reduction, and the Lessee shall have
no right to terminate its obligation under this Section 15 or
to be released, relieved or discharged from any obligation or
liability under this Section 15 for any reason whatsoever,
except .in accordance with the express terms hereof.
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_ (m) Tax Indemnity Provisions Attach at Date of
Execution. The provisions of this Section 15 shall apply
from the time of execution of this Lease, the Participation
Agreement and the RCSA whether or not the other provisions
of this Lease come into effect.

Section 16. Interest on Overdue Rentals. The
Lessee shall promptly pay an amount equal to interest at the
rate of 16% per annum on any overdue rentals or other obliga-
tions hereunder for the period of time during which they are
overdue, or at the maximum rate (not to exceed 16% per annum)
as may be legally enforceable.

Section 17. Notices. Any instruction, notice or
report required or permitted to be given hereunder shall be
deemed to have been given when deposited in the United States
mails, first-class postage prepaid, addressed as follows:

(a) if to the Lessor, at One Constitution Plaza,
Hartford, Connecticut 06115, attention of Corporate
Trust Department;

(b) if to the Lessee, at 526 Mission Street, San
Francisco, California 94105, attention of Senior Vice
President—Finance;

(c) if to the Vendor, at P. O. Box 2258, Two Hopkins
Plaza, Baltimore, Maryland 21203, attention of Corporate
Trust Department;

(d) if to the Owners, at the addresses specified
in Section 2.02 of the Trust Agreement;

or addressed at such other address as any party shall here-~
after furnish to the other parties in writing. Copies of
each such notice shall be given to the Lessor and the Vendor.

_ Section 18. Effect and Modification of Lease.
Except for the Participation Agreement, this Lease exclusively
states the rights of the Lessor and the Lessee with respect
to the leasing of the Units and supersedes all other agree-
ments, oral or written, with respect thereto. No variation
or modification of this Lease and no waiver of any of its
provisions shall be valid unless in writing and signed by
duly authorized officers of the Lessor and the Lessee.
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Section 19. Definitions. If and so long as this
Lease is assigned to the Vendor (or any successor thereto)
for collateral purposes, wherever the term "Lessor" is used
in this Lease it shall include the Vendor and any successors
thereto (unless the context shall otherwise require) but the
Vendor shall not be subject to any liabilities or obligations
under this Lease; and the fact that the Vendor is specifi-
cally named in certain provisions shall not be construed
to mean that the Vendor (or any successor thereto) is not
entitled to the benefits of other provisions where only the
Lessor is named. Whenever the term "Lessor" is used in this
Lease, it shall also include the Owners and any assignee of
the Owners.

Section 20. Execution. This Lease may be executed
in several counterparts, all of which together shall consti-
tute a single instrument, but the counterpart delivered to
the Vendor shall be deemed to be the original counterpart.
Although for convenience this Lease is dated as of the date
first set forth above, the actual dates of execution are the
dates stated in the acknowledgments hereto. The schedules
and the footnotes thereto annexed to this Lease are an
integral part of this Lease and are incorporated herein
by reference.

, - Section 21. Governing Law. The terms of this
Lease and all rights and obligations hereunder shall be
governed by the laws of the State of California; provided,

however, that the parties shall be entitled to all rights

conferred by 49 U.S.C. § 11303.

Section 22. Immunities; No Recourse; Severability.
Notwithstanding anything herein to the contrary, each and
all of the representations, warranties, undertakings and
agreements herein made on the part of the Lessor are made
and intended not as personal representations, warranties,
undertakings and agreements by The Connecticut Bank and
Trust Company or for the purpose or with the intention of
binding said bank personally but are made and intended for
the purpose of binding only the Trust Estate (as such term
is used in the Trust Agreement); and this Lease is executed
and delivered by said bank not in its own right but solely
in the exercise of the powers expressly conferred upon it
as trustee under the Trust Agreement; and except in the case
of wilful misconduct or gross negligence by said bank, no
personal liability or personal responsibility is assumed by
or shall at any time be asserted or enforceable against said
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bank or the Owners hereunder (except, with respect to the
Owners, pursuant to Section 1.03 and the last paragraph of
Section 5.01 of the Trust Agreement), on account of this Lease
or the Trust Agreement or on account of any representation,
warranty, undertaking or agreement of said bank or the Owners
hereunder, either expressed or implied, all such personal
liability (except as aforesaid), if any, being expressly
waived and released by the Lessee and by all persons claim-
ing by, through or under the Lessee.

Any provision of this Lease which is prohibited
or unenforceable in any jurisdiction shall be, as to such
jurisdiction, ineffective to the extent of such prohibition
or unenforceability without invalidating the remaining pro-
visions hereof, and any such prohibition or unenforceability
in any jurisdiction shall not invalidate or render unenforce-
able such provision in any other jurisdiction.

IN WITNESS WHEREOF, the parties hereto have caused
this instrument to be executed by duly authorized officers
as of the date first set forth above.

THE WESTERN PACIFIC RAILROAD
COMPAN

o bbb,

[Corporate Seall Senior Vice Presidfnt-Finance

Attest: | | =

Assistant Secretary

‘,)I(,/

THE CONNECTICUT BANK AND TRUST
COMPANY, not in its individual
capacity but solely as Trustee,

by

[Corporate Seal] Authorized Officer

Attest:

Authorized Officer
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STATE OF CALIFORNIA, )

) ss.:
COUNTY OF SAN FRANCISCO,)

On thls,Ziz/ day of 6;44¢4( 1980, before me

personally appeared R. W. STUMBO JR. » to me person-
ally known, who, being by me duly sworn, says that he is the
Senior Vice E??ﬁ ggnt Finance of THE WESTERN PACIFIC RAILROAD
COMPANY, a corporation, that one of the seals
affixed to the foregoing instrument is the corporate seal

of said Corporation, that such instrument was signed and
sealed on behalf of said Corporation by authority of its
Board of Directors and he acknowledged that the execution

of the foregoing instrument was the free act and deed of
said Corporation.

[Notarial Seal] Notary Pub)ic

My Commission expires Aée_/g’ SPFF

XOCOBLLOCOOOIO0T ’\OWJ{%

OFFICINL 3724 5
PIANIE | D0t FATOHTIS X
D LIC ~ CALIRMIA
= CC ny (-
STATE OF CONNECTICUT,) ~“1%3y
) ss.: C&éOOO“}g
COUNTY QF HARTFORD, )
On this day of 1980, before me per-

sonally appeared , to me personally
known, who, being by me duly sworn, says that he is

of THE CONNECTICUT BANK AND TRUST COMPANY, a
Connecticut banking corporation, that one of the seals
affixed to the foregoing instrument is the corporate seal
of said Corporation, that said instrument was signed and
sealed on behalf of said Corporation by authority of its
Board of Directors and he acknowledged that the execution

of the foregoing instrument was the free act and deed of
said Corporation.

{Notarial Seal] Notary Public

My Commission expires
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Lease of Railroad Equipment

SCHEDULE A

Specifications of the Equipment*

AAR
Mechanical Railroad .

Quantity Designation Description Road Numbers
18 BB GP 35 diesel WP 3001-3006
locomotives WP 3008-3010

WP 3012-3015

WP 3017-3020

WP 3022

15 BB GP 40 diesel WP 3501-3504
locomotives WP 3506-3516

* Notwithstanding anything herein to the contrary, this
Lease will only cover those Units that are reconstructed by
the Builder from Hulks delivered pursuant to the Hulk Pur-
chase Agreement and that are accepted by the Lessor on or
before March 15, 1981, under the RCSA and that have an aggre-
gate Purchase Price not in excess of the Maximum Purchase
Price specified in Article 3 of the RCSA.
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Lease of Railroad Equipment

SCHEDULE B

Casualty Value Percentages Schedule

Table 1
_ Percentage of
Rental Payment Casualty
Date Purchase Price
1/1/81 95.1293860
7/1/81 100.3199732
1/1/82 ’ 99.3295766
7/1/82 99.6147925
1/1/83 97.7593005
7/1/83 97.5617314
1/1/84 94.9649475
7/1/84 94.3400135
1/1/85 91.2065792
7/1/85 89.9262428
1/1/86 86.1863597
7/1/86 84.4116630
1/1/87 80.2227305
7/1/87 77.7270953
1/1/88 : 73.0139080
7/1/88 - 69.9594528
1/1/89 64.8709895
7/1/89 61.0151319
1/1/90 55.4324608
7/1/90 50.9021457
1/1/91 44.8475823
7/1/91 39.5881819
1/1/92 33.0833794
7/1/92 27.0382923
1/1/93 (and for any applicable period, 20.0000000
including any storage period,
thereafter)
Table 2

The percentages set forth in Table 1 of this Sched-
ule B have been computed without regard to recapture of the
investment tax credit (as referred to in Section 15 relating
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to certain tax indemnities). Consequently, the Casualty
Value of any Unit suffering a Casualty Occurrence on or
before the third, fifth or seventh anniversary of the date
of delivery and acceptance of such Unit shall be increased
by the applicable percentage of the Casualty Reconstruction
Cost set forth below:

Percentage of

Anniversary of Casualty
Delivery and Acceptance : Reconstruction Cost
Third _ 12.9423077
Fifth 8.6282051

Seventh 4.3141026



[CS&M Ref. 5415-002]

LEASE OF RAILROAD EQUIPMENT

Dated as of March 15, 1980

Between

THE WESTERN PACIFIC RAILRCAD COMPANY,
Lessee,

and

THE CONNECTICUT BANK AND TRUST COMPANY,
not in its individual capacity but
solely as Trustee.

[Covering 33 Reconstructed Locomotives]
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RATLROE Y Jmei MO t:tt?:a? e
’d”:, LEASE OF RAILROAD, EQUIPMENT dated ‘as of
TMETch 15, 11980 between THE WESTERN PACIFIC
tRAfLROAD COMPANY, .a Delaware corporatlon
SPERe: "Léssée"), “and THE “CONNECTICUT BANK.AND
tTRUST COMPANY, a Connectlcut banklng corpora-
~t10n, not 1n 1ts 1nd1v1dual capac1ty ‘but .
Csolely -as trustee (the."Lessor ) under a
Rffist agreement dated as of the date hereof
C(the‘""Trust Agreement“) ‘with GENERAL ELECTRIC
C(GREDIFT CORPORATION ("G.E. Credit"™) and CONNELL
RICE & SUGAR CO., INC. (Connell Leasing

pany. D1v151on) (“Connellf‘and, with G.E. -

MORRI C‘é\ élt,, th\ "Ownersll )
the Lessor are entev . ng

Sale Agreement dated =z 7 e T

MERCANTILE-MGRRT SONKNUDSEN COMPANY, “TNC.. (the .“Bu11der") .and
whe! gless vi‘fi‘-'aré"enterlng “into a '‘Reconstruction’ and Condlt;onal
ISaTe-AgrE'menﬁfda%ed as® of ‘the-‘date ‘Hereof (the "RCSA")“w1th
kMERCAN'P"-II}‘E”'SA‘FE%DEPOSIT AND TRUST COMPANY, not in its 1nd1—
Rfﬁd’@ﬁ”@hpéﬁfty‘but*Solely ‘as’ Agent“(sald Trust Companyk;as~
ﬁﬁﬁﬁn@ew%geﬁhef‘ﬁith the*Investors for whom 1t is’ .acting,
beity Hetre ﬂﬂHf%éf‘called the,"Vendor") tunder a Part1c1pat10n
%g%eemed%5&§té3”%s-of the” date- hereof (the“"Part1c1pat10n
%@”e%méhgmﬁjwftwﬁthe Lessee, ‘the Owners, the Lessor ‘and.said
TheEtors;t Whete in®he Véndor has’ agreed to sell to the
RRESort 5% E&&efest$1n'the Tailroad equlpment described in
isehedule ﬁotﬁéréto (tﬁ“”"Equlpment") after it ’has, been
Gralcontstrtet edt %y the Builder-(pursuant to the terms of the
RESA)Y £f¥oh the h¥ik%°(the "Hulks") delivered to the Lessor
pursuant to a Hulk Purchase Agreement dated as of the:

date herecf ' th@®"Hulk Purchase Agreement") between the’ ;7
messé?°%ndaiheriessee, . ‘ . T . o
the RCSA ( the "Units ; A N AT

rights in ThesLessee desirés’ to lease’ 411 the onits”of. the
Equﬁpﬁéﬁ%m%”t ate deiivered, accepted and settled for under
theeRCSAt(%heLmﬂnits" :‘ -
rh@ﬁ%solnuthhsnLease For- securlty to “the Vendor pursuant to
hn3A8sAghmneATeBE Lese and”Agreement dated as of the date
hereof (the "Lease A851gnment") and the Lessee will consent.
thereto pur§uaﬁt“touthe ‘ConsSent’ and Agreement attached to. ‘the

ooy

Lease As81gnment” (ERe ?Consent")“‘” o S
the following terms Aanc P R

-

~ In consideration of the agreements hereinafter set
forth, the Lessor hereby leases the Units to the Lessee upon
the following terms and conditions, but subject to all the
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rights and remedies of the Vendor under the RCSA:

~ Section 1. . Delivery and Acceptance of Units.
Subject to the rights of the Owners to inspect the Hulks
and the Equipment as provided in the RCSA, the Lessor hereby
appoints the Lessee (and any employee thereof designated by
the Lessee) as its agent and the agent for the Owners for
1nspectlon and acceptance of the Units pursuant to the RCSA.
The Lessor will cause each Unit to be tendered to the Lessee
“at the p01nt or p01nts within the United States of America
at’ wh;ch such Unit is delivered to the Lessor under the
RCSA. Upon such tender, the Lessee will cause an authorized
representative of the Lessee to inspect the same, and if
such Unit is found to be in good order, to accept delivery
of such Unit and execute and deliver to the Lessor a certifi-
cate of acceptance and delivery (the "Certificate of Accept-
ance"), whereupon such Unit shall be deemed to have been
delivered to and accepted by the Lessee and shall be subject
thereafter to all the terms and conditions of this Lease.

Section 2. Rental. The Lessee agrees to pay to
the Lessor as rental for each Unit subject to this Lease
24 consecutive semiannual payments, in arrears, payable on
January 1 and July 1 in each year, commencing July 1, 1981.
The rental payments with respect to each Unit then subject to
this Lease shall each be in an amount equal to 7.3648383% of
the Purchase Price (as defined in the RCSA) of such Unit.
The Lessee further agrees to pay to the Lessor as interim
rental (i) on October 15, 1980, an amount equal to interest
at the rate charged by Citibank, N.A., from time to time to
its prime commercial borrowers for loans of 90-day maturities
on the Purchase Price of each Unit then subject to this
Lease for the period from the Closing Date under the RCSA
with respect to such Unit to October 15, 1980, and (ii) on
January 1, 1981, an amount equal to 0.0411% of the Purchase
Price of each Unit then subject to this Lease for each day
from the Closing Date with respect to such Unit (or, if
the Closing Date occurred prior to October 15, 1980, from
October 15, 1980) to January 1, 1981.

The Lessee and the Lessor agree that the rentals
payable hereunder and the Casualty Value percentages set
forth in Schedule B hereto will be adjusted in the event that
(A) any change in the Internal Revenue Code of 1954 (the
"Code"), the income tax regulations thereunder or published
administrative or judicial interpretations of the Code or
such regulations is enacted or has an effective date on or
prior to July 1, 1981, or prior to such date any income tax
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regulations or published administrative or judicial interpre-
tations of the Code are issued, the effect of which is to
deny to the Owners the ability to put into practice with
respect to this transaction any of the tax assumptions
utilized by the Owners in originally evaluating this trans-
action, if such assumptions were reasonably consistent with
industry practice at the time made; (B) the aggregate Recon-
struction Cost (as defined in the RCSA) of the Units is more
or less _than 69.502% of the aggregate Purchase Price of the
Units or the aggregate CSA Indebtedness (as defined in Article 3
of the RCSA) with respect to all Units is less than 69.567%
of the aggregate Purchase Price of all Units; (C) any Closing
Date is held on a date other than the date specified therefor in
Schedule B of the RCSA; (D) the amount or number of units set-
tled for on any Closing Date is different from the amount or
number of units specified therefor in Schedule B of the RCSA;
(E) any Unit is delivered and accepted after December 31,
1980; (F) the aggregate amount paid to the Lessor on the

sale of noncompleted Hulks pursuant to Section 2 of the Hulk
Purchase Agreement is less than the aggregate Purchase Price
of such units; (G) there is any deficiency payable in respect
of Investments (as defined in the Participation Agreement)
pursuant to the Participation Agreement; or (H) Connell holds
any interest in the CSA Indebtedness after the Take-Out Date
(as defined in the Participation Agreement). Any such
adjustment shall be effective as of the first rental payment
date following the event giving rise to such adjustment, and
shall be made in such manner as will result, in the Owners'
reasonable judgment, in preserving for the Owners both the
after-tax rate of return and the after-tax cash flow that
would have been realized by the Owners had such event not
occurred, based on the rates of Federal, state and local
taxes on or measured by net income in effect from time to
time and in all other respects based on the assumptions and
methods of calculation utilized by the Owners in originally
evaluating the transaction described in this Lease and
related documents (the "Net Economic Return"). Notwithstand-
ing the foregoing, the rentals payable and Casualty Value
percentages will never be less than those amounts and percent-
ages required to enable the Lessor to satisfy its obligations
under the RCSA and to enable the Owners to satisfy the profit
and positive cash flow requirements set forth in Section 4(6)
of Rev. Proc. 75-21, 1975-1 C.B. 715, as such requirements
may be modified or adjusted as of the applicable rental
payment date. The Owners shall furnish the Lessee and the
Vendor. prior to the effective date of any such adjustment
with a notice setting forth in reasonable detail the compu-
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tatiohs'and methods used in computing such adjustment.

. If any of the rental payment dates referred to
above is not a business day, the rental payment otherwise
payable on such date shall be pavable on the next succeeding
business‘day. The term "business day" as used herein means
any calendar day, excluding Saturdays, Sundays and any other
day on which banking institutions in Baltimore, Maryland;
Hartford, Connecticut; New York, New York; or San Fran-
cisco, California; are authorized or obligated to remain
closed.

'This Lease is a net lease and the Lessee shall
not be entitled to any abatement of rent, reduction thereof
or setoff against rent, including but not limited to
abatements, reductions or setoffs due or alleged to be due
to or by reason of any past, present or future claims of
the Lessee against the Lessor under this Lease or under
the RCSA, or the Vendor, the Builder or the Owners or other-
wise; nor, except as otherwise expressly provided herein,
shall this Lease terminate or the respective obligations of
the Lessor or the Lessee be otherwise affected by reason of
any defect in or failure of title of the Lessor to any of the
Units or damage to or loss of possession or loss of use or
destruction of all or any of the Units from whatsoever cause,
any liens, encumbrances or rights of others with respect to
any of the Units, any prohibition of or other restriction
against Lessee's use of all or any of the Units, the taking
or requisitioning of any of the Units by condemnation or
otherwise, the interference with such use by any person or
entity, the invalidity or unenforceability or lack of due
authorization of this Lease, any insolvency, bankruptcy,
reorganization or similar proceeding against the Lessee,
or for any other cause whether similar or dissimilar to the
foregoing, any present or future law to the contrary notwith-
standing, it being the intention of the parties hereto that
the rents and other amounts payable by the Lessee hereunder
shall continue to be payable in all events in the manner and
at the times herein provided unless the obligation to pay the
same shall be terminated pursuant to the express provisions
of this Lease. To the extent permitted by applicable law,
the Lessee hereby waives any and all rights which it may now
have or which at any time hereafter may be conferred upon it,
by statute or otherwise, to terminate the lease of any of the
Units, except in accordance with the express terms hereof.
Each rental or other payment made by the Lessee hereunder
shall be final and the Lessee shall not seek to recover all
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or any part of such payment from the Lessor for any reason
whatsoever. All payments under the Lease shall be made by
bank wire transfer of Federal or other immediately available

funds no later than 10:00 a.m. in the city where such payments
are .due.

Section 3. Term of Lease. The term of this Lease
as to each Unit shall begin on the date of the delivery to
and acceptance by the Lessee of such Unit and, subject to
the provisions of Sections 6, 9, 12 and 13 hereof, shall
terminate on the date on which the final payment of rent in
respect thereof is due hereunder; provided, however, that all
obligations of the Lessee, except for the payment of rent
and the furnishing of annual reports, shall continue until
surrender of the Units in accordance with Section 13 hereof.

‘Notwithstanding anything to the contrary contained
herein, all rights and obligations of the Lessee under this
Lease and in and to the Units are subject to the rights
of the Vendor under the RCSA. If an event of default should
occur under the RCSA, the Vendor may terminate this Lease (or
rescind its termination), all as provided therein; provided,
however, that so long as (i) no Event of Default exists here-
under; (ii) the Lessee is complying with the provisions of
thé Consent, and (iii) the Vendor is entitled to apply the
Payments (as defined in the Lease Assignment) to satisfy the
obligations of the Lessor under the RCSA (notwithstanding any
limitation of the Lessor's liability in the RCSA) in accor-
dance with the Lease Assignment, this Lease may not be
terminated and the Lessee shall be entitled to the rights
of possession and use provided in Section 11 hereof.

Section 4. Identification Marks. So long as this
Lease shall remain in effect, the Lessee will cause each Unit
to be kept numbered with the road number set forth in Sched-
ule A hereto and will keep and maintain, conspicuously marked
on each side of such Unit, in letters not less than one inch
in height, the words "Ownership Subject to a Security Agree-
ment Filed with the Interstate Commerce Commission" or other
appropriate markings as required by law, with appropriate
changes thereof and additions thereto as from time to time
may be required by law in order to protect Lessor's and
Vendor's title to and property in such Unit and the rights
of the Lessor under this Lease and of the Vendor under the
RCSA. The Lessee will not place any such Unit in operation
or exercise any control or dominion over the same until such
legend shall have been so marked on both sides thereof and




will replace promptly any such legend which may be removed,
obliterated or destroyed. The Lessee will not change the
road number of any Unit unless and until (i) a statement of
new number or numbers to be substituted therefor shall have
been filed with the Vendor and the Lessor and filed by the
Lessee in all public offices where this Lease and the RCSA
shall have been filed and (ii) the Lessee shall have fur-
nished the Vendor and the Lessor an opinion of counsel to
that effect and to the further effect that such filing will
protect the Vendor's and the Lessor's interests in such
Units and that no other filing or giving of notice is neces-
sary to protect the interests of the Vendor and the Lessor
in such Units.

'So long as this Lease shall remain in effect, the
Lessee will not allow any name to be placed on the Units as a
designation that might be interpreted as a claim of ownership
(except as above provided); provided, however, that the
Lessee may cause the Units to be lettered with the names or
initials or other insignia customarily used by the Lessee or
its affiliates on railroad equipment used by them of the same
or a similar type for convenience of identification of their
rights to use the Units as permitted under this Lease.

Section 5. Taxes. The Lessee agrees for the
benefit of the Lessor and the Owners to pay and on written
demand to indemnify and hold each Indemnitee (which for the
purposes of this Section 5 shall mean the Lessor (in both its
individual and fiduciary capacities), the Owners, the Trust
Estate (as defined in the Trust Agreement) and any affiliate
of any of them) harmless from all license and registration
fees and all taxes (including income, gross receipts, fran-
chise, sales, use, property, stamp and other taxes), asses-
sments, levies, imposts, duties, charges or withholdings of
any nature whatsoever, together with any penalties, additions
to tax, fines or interest thereon (collectively, “"taxes, fees
or other charges"), imposed against any Indemnitee, the
Lessee, any Unit or any part thereof by any Federal, state or
local government or taxing authority in the United States of
America or by any taxing authority or governmental subdivision
of a foreign country upon or with respect to any Unit or any
part thereof or upon the manufacture, purchase, ownership,
delivery, leasing, possession, use, operation, sublease,
return or other dlsp051t10n thereof or upon the rentals,
receipts or earnings arising therefrom or upon or with
respect to this Lease or any other document contemplated in
the Participation Agreement; excluding, however, (i) United
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States Federal income taxes imposed on the Owners, whether or

not the Lessee is required to indemnify therefor pursuant to

Section 15 hereof and (ii) any corporate franchise or doing
business tax or tax, fee or charge on, based on or measured
by the net income of either Owner, other than such tax as may
be imposed by any taxing jurisdiction as a result of the use
or operation of the Units by the Lessee within such jurisdic-
tion and which would not otherwise be imposed but for such
use or operation of the Units; further excluding, any

taxes, fees or other charges on, based on or measured by

any fees or compensation received by the Lessor for services
rendered in connection with the transactions contemplated
hereby; further excluding, any taxes, fees or other charges
imposed on or for the account of any Indemnitee by reason of
any transfer of any interest in the Units or the Trust

Estate voluntarily by. such Indemnitee while no Event of
Default shall have occurred and then be continuing; Erovided
however, that there shall not be excluded any taxes, fees or
other charges imposed by any jurisdiction on, based on or
measured by net income resulting directly or indirectly
(whether by inclusion of an item in gross income, disallowance
of a credit against tax, disallowance of a deduction for
depreciatidn or otherwise) from the Lessee's receipt of

any payment by any manufacturer of any component of any Unit
in satisfaction of a claim against such manufacturer with
respect to any Unit under any warranty or indemnity provision
of any purchase agreement, unless, and only to the extent
that, - any such tax, fee or other charge is being contested

by the Lessee in good faith (and for the payment of which
adequate reserves have been provided) by appropriate proceed-
ings so long as such proceedings do not involve any danger

of the sale, forfeiture or loss of any Unit or any interest
therein., The Lessee further agrees that any payment of
indemnity hereunder shall include any amount necessary to
hold the Indemnitee harmless on an after-tax basis from all
taxes required to be paid by such Indemnitee with respect to
such payment of indemnity under the laws of any Federal,
state or local governmental or taxing authority in the

United States of America or under the laws of any taxing
authority or governmental subdivision of a foreign country;
provided, however, that if any Indemnitee realizes a tax
benefit by reason of such payment of indemnity (whether such
tax benefit shall be by means of investment tax credit,
depreciation deduction or otherwise), such Indemnitee shall
pay the Lessee an amount equal to the sum of such tax
benefit plus any tax benefit realized as the result of any
payment made pursuant to this proviso, when, as, if and to




the extent realized; but not before the Lessee shall have
made all payments of indemnities to such Indemnitee thereto-
fore required and then due and payable pursuant to this
Section 5 and no Event of Default (or event which with

notice or lapse of time or both would constitute an Event

of Default) shall have occurred and be continuing. Each
Indemnitee shall in good faith use reasonable efforts in
filing its tax returns and in dealing with taxing authorities
to seek and claim any such tax benefit.

The Lessee shall not be responsible under this
Section for any tax upon or with respect to any Unit imposed
with respect to any period following the return of such Unit
(and after Lessee has fully complied with Section 13 with
respect to such return) at the end of the term of this Lease
or, except as otherwise specifically provided herein,
payment in full of the Casualty Value for such Unit in
accordance with the provisions hereof.

In the event that the Lessor shall become obligated
to make any payment to the Vendor or the Builder pursuant to
Article 5 of the RCSA not covered by the foregoing paragraph
of this Section 5, the Lessee shall pay such additional
amounts (which shall also be deemed taxes, fees or other
charges hereunder) to the Lessor as will enable the Lessor to
fulfill completely its obligations pursuant to said
Article 5.

- In the event any reports with regard to taxes, fees
or other charges are required to be made on the basis of
individual Units or otherwise, the Lessee will, where permitted
to do so under applicable rules or regulations, make and
timely file such reports in such manner as to show the
interest of the Lessor and the Vendor in the Units as shall
be satisfactory to the Lessor and the Vendor or, where not so
permitted, will notify the Lessor and the Vendor of such
requirement and will prepare and deliver such reports to the
Lessor and the Vendor within a reasonable time prior to the
time such reports are to be filed in such manner as shall be
satisfactory to the Lessor and the Vendor.

In the event that the Lessee becomes liable for the
payment or reimbursement of any taxes, fees or other charges
pursuant to this Section 5 during the continuance of this
Lease, such liability shall continue, notwithstanding the
expiration of this Lease, until all such taxes, fees or other
charges are paid or reimbursed by the Lessee.



The Lessee shall, whenever reasonably requested
by the Lessor, submit to the Lessor copies of returns, state-
ments, reports, billings and remittances or furnish other
evidence satifactory to the Lessor of the Lessee's performance
of its duties under this Section 5. The Lessee shall also
furnish promptly upon request such data as the Lessor reason-
ably may require to permit the Lessor's compliance with the
requirements of taxing ijurisdictions, including but not
limited to information relating to the use of any Unit or
Units outside the United States of America.

The parties hereto acknowledge that the Units
become a part of the mass of property used by the Lessee
in its operations as a common carrier by rail. Consequently,
the parties agree that the Lessee shall include the Units
in the ad valorem tax returns to be filed by the Lessee in
the applicable states or localities and that neither the
Vendor nor the Lessor shall include the Units in any ad
valorem tax returns filed by them in such states or local-
ities.

‘The amount which the Lessee shall be required to
pay with respect to any Imposition which is subject to indem-
nification under this Section 5 shall be an amount sufficient
to restore the Lessor to the same net after-tax rate of return
and after-tax cash position, after considering the effect of
such payment and such imposition on its United States Federal
income taxes and state and local income taxes or franchise
taxes based on net income, that the Lessor would have had or
been in had such imposition not been imposed.

Section 6. Maintenance; Payment for Casualty
Occurrences; Insurance. The Lessee agrees that, at its
own cost and expense, it will maintain and keep each Unit
which is subject to this Lease in good operating order,
repair and condition, ordinary wear and tear excepted.

« In the event that any Unit shall be or become worn
out, lost, stolen, destroyed or, in the good faith and rea-
sonable opinion of the Lessee, irreparably damaged, from
any cause whatsoever, or taken or requisitioned by condemna-
tion or otherwise by the United States Government for a
period which shall exceed the then remaining term of this
Lease or by any other governmental entity resulting in loss
of possession by the Lessee for a period of 90 consecutive
days or until the end of the term of this Lease (each such
occurrence is called a "Casualty Occurrence") prior to the
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return of such Unit in the manner set forth in Section 13
hereof and the expiration of the storage period provided
therein, the Lessee shall, within 30 days after it shall

have determined that such Unit has suffered a Casualty
Occurrence, fully notify the Lessor and the Vendor in writ-
ing with respect thereto. Notwithstanding any such Casualty
Occurrencé, the Lessee shall continue making all payments
provided for in this Lease in respect of such Unit to and
including the rental payment date listed in Table 1 of
Schedule B hereto next succeeding such notice (the "Casu-
alty Payment Date"). On the Casualty Payment Date the

Lessee shall, in addition to other amounts due, pay to the
Lessor the Casualty Value (as hereinafter defined) of such
Unit as of the date of such payment in accordance with ‘
Schedule B hereto. Upon the making of all such payments by
the Lessee in respect of any Unit, the rental for such Unit
shall thereafter cease to accrue, the term of this Lease as
to such Unit shall terminate and (except in the case of the
loss, theft or complete destruction of such Unit) the Lessor
shall be entitled to recover possession of such Unit, and,
subject to the next succeeding sentence, the Lessee shall

pay all costs, if any, of removal of such Unit. The Lessor
hereby appoints the Lessee its agent to dispose of any Unit
suffering a Casualty Occurrence or any component thereof at
the best price obtainable under the circumstances on an "as
is, where is, and with all faults" basis in accordance with
the Lessee's normal procedures; provided, however, that,
except in the case of the loss, theft or complete destruction
of such unit, the Lessee shall give notice of such Casualty
Occurrence to the Lessor and the Lessor may revoke such
appointment upon written notice received by the Lessee within
15 days after the date of the notice given by the Lessee to
the Lessor. Provided that the Lessee has previously paid the
Casualty Value to the Lessor, the Lessee shall be entitled to
the net proceeds of such sale after deductions of any cost or
expense incurred in disposing of such Unit to the extent they
do not exceed the Casualty Value of such Unit, and shall pay
any excess to the Lessor.

The "Casualty Purchase Price" for each Unit shall
be the average Purchase Price for all GP 35 locomotives or
the average Purchase Price for all GP 40 locomotives, as the
case may be. The "Casualty Reconstruction Cost" for each
Unit shall be the average Reconstruction Cost for all GP 35
locomotives or the average Reconstruction Cost for all GP 40
locomotives, as the case may be. The Casualty Value of each
Unit as of the payment date on which payment is to be made as
aforesaid shall be an amount equal to the percentage of the
Casualty Purchase Price of such Unit as is set forth in Table
1 of Schedule B hereto opposite such date with respect to



- L-11

such Unit plus, if applicable to such Unit, that percentage

of the Casualty Reconstruction Cost thereof as set forth in
Table 2 of said Schedule B with respect to such Unit; provided,
however, that the Casualty Value percentages set forth in
Schedule B hereto apply only to Units delivered and accepted
under the RCSA on or prior to December 31, 1980. With

respect to any Unit delivered and accepted after December 31,
1980, the Lessor and the Lessee agree that the Casualty Value
percentages set forth in Schedule B hereto will be appropri-
ately adjusted in order that the Owners' after-tax rate of
return and after-tax cash flow (based on the rates of Federal,
state and local taxes on or measured by net income in effect
from time to time and in all other respects based on the
assumptions and methods of calculation utilized by the Owners
in originally evaluating the transaction described in this
Lease and related documents) will not be increased or decreased
by reason thereof; provided, however, that the Casualty Value
percentages, as so adjusted, shall be sufficient to satisfy
the obligations of the Lessor under the RCSA, notwithstanding
any limitation of liability contained therein.

Whenever any Unit shall suffer a Casualty Occur-
rence at the end of the term or after termination of this
Lease and before such Unit shall have been returned in the
manner provided in Section 13 hereof, the Lessee shall
- promptly and fully notify the Lessor with respect thereto and
pay to the Lessor an amount equal to the Casualty Value of
such Unit as of the rental payment date immediately preceding
such termination. Upon the making of any such payment by the
Lessee in respect of any Unit (except in the case of the
loss, theft or complete destruction of such Unit), the Lessor
shall be entitled to recover possession of such Unit. The
Lessor hereby appoints the Lessee its agent to dispose of any
Unit suffering such Casualty Occurrence or any component
thereof at the best price obtainable on an "as is, where- is,
and with all faults" basis; provided, however, that, except
in the case of the loss, theft or complete destruction of
such Unit, the Lessee shall give notice of such Casualty
Occurrence to the Lessor and the Lessor may revoke such
appointment upon written notice received by the Lessee within
15 days after the date of the notice given by the Lessee to
the Lessor. Provided that the Lessee has previously paid the
Casualty Value to the Lessor, the Lessee shall be entitled to
the net proceeds of such sale (after deduction of any costs
or expenses of removal of such Unit) and all payments made
by other carriers to or for the account of the Lessee and
attributable to the loss or destruction of such Unit, to the
extent they do not exceed the Casualty Value of such Unit,
and shall pay any excess to the Lessor.
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Except as provided above in this Section 6, the
Lessee shall not be released from its obligations hereunder
in the event of any Casualty Occurrence to any Unit after
delivery to and acceptance thereof by the Lessee hereunder

and shall bear the responsibility for and risk of the
same.

" The Lessee will, at all times while this Lease is
in effect, at its own expense, cause to be carried and
maintained (a) property insurance in respect of the Units at
the time subject hereto; provided, however, that the Lessee
may self-insure such Units to the extent it self-insures
equipment similar to the Units and to the extent such self-
insurance is consistent with prudent industry practice, and
(b) public liability insurance with respect to third-party
personal and property damage, in each case in such amounts
and for such risks and with such insurance companies as are
consistent with prudent industry practice and satisfactory to
the Lessor and the Vendor, but in any event at least compara-
ble to insurance coverage carried by the Lessee in respect
of similar equipment owned or leased by it. The proceeds of
any property insurance shall be payable to the Vendor and the
Lessee, as their interests may appear, so long as the CSA
Indebtedness shall not have been paid in full, and thereafter
to the Lessor and the Lessee as their interests may appear.
Any policies of insurance carried in accordance with this
paragraph shall (i) require 30 days' prior notice of cancela-
tion or material change in coverage to the Lessor, the Lessee
and the Vendor, (ii) name the Lessor and the Vendor as
additional named insureds as their respective interests may
appear and (iii) in the event such policies shall contain
breach of warranty provisions, provide that in respect of the
interests of the Lessor and the Vendor in such policies the
insurance shall not be invalidated by any action or inaction
of the Lessee or any other person (other than the Lessor and
the Vendor) and shall insure the Lessor and the Vendor
regardless of any breach or violation of any warranty,
declaration or condition contained in such policies by the
Lessee or by any other person (other than the Lessor or the
Vendor). Prior to the first date of delivery of any Unit
pursuant to the RCSA, and thereafter not less than 15 days
prior to the expiration dates of the expiring policies
theretofore delivered pursuant to this Section 6, the Lessee
shall deliver to the Lessor evidence satisfactory to the

Lessor of the insurance required to be maintained pursuant
to this Section 6.




_ - In the event that the Lessee shall fail to maintain
insurance as herein provided, the Lessor may at its option
provide such insurance (giving the Lessee prompt written
notice thereof) and in such event the Lessee shall, upon
demand from time to time, reimburse the Lessor for the cost
thereof, together with interest thereon at the rate of 15%
per annum.

Section 7. Annual Reports. On or before Novem-
ber 30 in each year, commencing with the year 1981, the
Lessee will cause to be furnished to the Lessor, the Owners
and the Vendor an accurate statement as of the preceding
June 30 showing the amount, description and numbers of all
Units (a) then leased hereunder or covered by the RCSA,

(b) that have suffered a Casualty Occurrence during the
preceding 12 months (or since the date of this Lease in the
case of the first such statement) and (c¢) then undergoing
repairs (other than running repairs) or then withdrawn from
use pending such repairs, and setting forth such other infor-
mation regarding the condition and state of repair of the
Units as the Lessor or the Vendor may reasonably request, and
stating that in the case of all Units repainted or repaired
during the period covered by such statement, the markings
required by Section 4 hereof have been preserved or replaced.
The Lessor shall have the right (but not the obligation), at
its sole cost, risk and expense, by its authorized represen-
tatives, to inspect the Units and the Lessee's records with
respect thereto (including those relating to any use of the
Units outside the United States of America) at such reason-
able times as the Lessor may request during the continuance
of this Lease.

Section 8. Warranties; Compliance with Applicable
Laws; Indemnification. THE LESSOR MAKES NO WARRANTY OR
REPRESENTATION, EITHER EXPRESS OR IMPLIED, AS TO THE DESIGN
OR CONDITION OF OR AS TO QUALITY OF THE MATERIAL, EQUIPMENT
OR WORKMANSHIP IN THE UNITS DELIVERED TO THE LESSEE HEREUNDER,
AND THE LESSOR MAKES NO WARRANTY OF MERCHANTABILITY OR
FITNESS OF THE UNITS FOR ANY PARTICULAR PURPOSE OR AS TO
TITLE TO THE UNITS OR ANY COMPONENT THEREOF OR ANY OTHER
REPRESENTATION OR WARRANTY, EXPRESS OR IMPLIED, WITH RESPECT
TO ANY UNIT, EITHER UPON DELIVERY THEREOF TO THE LESSEE OR
OTHERWISE, it being agreed that all such risks, as between
the Lessor and the Lessee, are to be borne by the Lessee.
The Lessor shall have no responsibility or liability to the
Lessee or any other person with respect to (i) any liability,
loss or damage caused or alleged to be caused directly or
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indirectly by any Units or by any inadequacy thereof or
deficiency or defect therein or by any other circumstances in
connection therewith; (ii) the use, operation or performance
of any Units or any risks relating thereto; (iii) any inter-
ruption of service, loss of business or anticipated profits
or consequential damages; or (iv) the delivery, operation,
servicing, maintenance, repair, improvement or replacement

of any Units. The Lessee's delivery of a Certificate of
Acceptance shall be conclusive evidence as between the Lessee
and the Lessor that all Units described therein are in all
the foregoing respects satisfactory to the Lessee, and the
Lessee will not assert any claim of any nature whatsoever
against the Lessor based on any of the foregoing matters.

- The Lessee agrees, for the benefit of the Lessor
and the Vendor, to comply in all respects (including with-
out limitation the use, maintenance and operation of each
Unit) with all applicable laws of the jurisdictions in which
its operations involving the Units may extend, with the
interchange rules of the Association of American Railroads
and with all lawful rules of the United States Department of
Transportation, the Interstate Commerce Commission and any
other legislative, executive, administrative or judicial body
exercising any power or jurisdiction over the Units, to the
extent that such laws and rules affect the title, operation
or use of the Units (the "Applicable Laws"), and in the event
that, prior to the expiration of this Lease or any renewal
thereof or the return of all the Units as provided in Sec-
tion 10 or 13 hereof, any Applicable Law requires any replace-
ment, modification or addition of or to any part of any Unit,
the Lessee will conform therewith at its own expense; provided,
however, that the Lessee may at its own expense, in good
faith, contest the validity or application of any Applicable
Law in any reasonable manner which does not, in the advance
opinion of the Lessor or the Vendor, adversely affect the
property or rights of the Lessor or the Vendor under this
Lease or the RCSA. The Lessee, at its own cost and expense,
may- furnish other additions, modifications and improvements
to the Units during the term of this Lease provided that such
additions, modifications and improvements are readily removable
without causing material damage to the Units. The additions,
modifications and improvements made by the Lessee under the
first sentence of this paragraph shall be owned by the Lessor,
and those made by the Lessee under the second sentence of
this paragraph shall be owned by the Lessee.

'The Lessee agrees to indemnify, protect and hold
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harmless the Lessor (individually and in its fiduciary
capacity), the Owners and the Vendor from and against all
losses, expenses, damages, injuries, liabilities, claims and
demands whatsoever, regardless of the cause thereof, and
expenses in connection therewith, including but not limited
to counsel fees and expenses, patent liabilities, penalties
and interest, arising out of or as a result of (i) the
entering into or the performance of the RCSA, the Partici-
pation Agreement, the Hulk Purchase Agreement, or this Lease
or any sublease, or any of the instruments or agreements
referred to therein or herein or contemplated thereby or
hereby or the occurrence of a default, an event of default or
an Event of Default under any of such documents , (ii) the
ownership of any Hulk or any Unit, (iii) the ordering, acqui-
sition, use, operation, maintenance, condition, reconstruc-
tion, purchase, delivery, rejection, storage or return of any
Hulk or any Unit, (iv) any accident in connection with the
operation, use, condition, reconstruction, possession, stor-
age or return of any Hulk or any Unit resulting in damage

to property or injury or death to any person, except as
otherwise provided in Section 13 of this Lease, including
without limitation any claim based upon the doctrines of
product 'liability or strict or absolute liability in tort or
by statute imposed, or (v) the transfer by the Vendor of its
interests in the Equipment pursuant to any provision of the
RCSA. The Lessor agrees to give the Lessee written notice of
any claim or liability to be indemnified against hereunder
promptly upon an officer or employee in the corporate trust
department of the Lessor having received actual knowledge
thereof. The indemnities arising under this paragraph shall
continue in full force and effect notwithstanding the deliv-
ery of the Equipment or the full payment and performance of
all obligations under this Lease and the Hulk Purchase
Agreement or the expiration or termination of the term of
this Lease and the Hulk Purchase Agreement; provided, however,
that the foregoing indemnification shall not apply to any
failure of payment of any of the principal of or interest

on the CSA Indebtedness. Nothing in this Section 8 shall
constitute a guarantee by the Lessee of the principal of

or interest on the CSA Indebtedness or a guarantee of the
residual value of any Unit. The amount the Lessee shall be
required to pay with respect to any of its obligations under
this paragraph shall include a payment to the indemnified
party sufficient to restore such party to the same position
(after considering the effect of such payment on its United
States Federal income taxes and state and local income taxes
or franchise taxes based on net income) that the indemnified
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party would have been in had the liability or expense indem-
nified against not been incurred.

The indemnities made by the Lessee in this Section
shall not be modified, abated, postponed or in any other way"
diminished or reduced as a consequence of any action or
inaction of the Owners in connection with, relating to or
arising out of the rights (whether or not exercised) of
any such party to inspect or approve the reconstruction to be
performed by the Lessee pursuant to the RCSA. In addition to
the agreements contained elsewhere in this Section 8, said
indemnities shall in all events extend to and apply to any
allegation against any indemnified party that it has been
negligent, either actively or passively, or is guilty of a
breach of other duty (including without limitation any
breach of warranty or breach of contract) to anyone.

oo

The Lessee agrees to prepare and deliver to the
Lessor within a reasonable time prior to the required date
of filing (or, to the extent permissible, file on behalf
of the Lessor) any and all reports (other than income tax
returns) to be filed by the Lessor with any regulatory
authority by reason of the ownership by the Lessor or the
Vendor of the Units or the leasing thereof to the Lessee.

- Section 9. Default. If during the continuance
of this Lease any of the following events (an "Event of
Default") shall occur:

} (a) default shall be made in the payment of any
amount provided for in Section 2, 6 or 12 hereof and
such default shall continue for 5 days:;

(b) the Lessee shall make or permit any unautho-
rized assignment or transfer of this Lease or any
interest therein or of the right to possession of any
Unit and shall fail or refuse to cause such assignment
‘or transfer to be canceled and to recover possession of
such Unit within 15 days after written notice from the
Lessor or the Vendor to the Lessee demanding the same;

~ (c) default shall be made in the observance or per-
formance of any other covenant, condition and agreement
on the part of the Lessee contained herein or in the
Participation Agreement and such default shall continue
for 30 days after written notice from the Lessor or the
Vendor to the Lessee specifying the default and demanding
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that the same be remedied;

(d) a petition for reorganization under Title 11 of
the United States Code, as now constituted or as here-
after amended, shall be filed by or against the Lessee
and, unless such petition shall have been dismissed,
nullified, stayed or otherwise rendered ineffective (but
then only so long as such stay shall continue in force
or such ineffectiveness shall continue), all the obliga-
tions of the Lessee under this Lease shall not have been
and shall not continue to be duly assumed in writing,
pursuant to a court order or decree, by a trustee or
trustees appointed in such proceedings in such manner
that such obligations shall have the same status as
expenses of administration and obligations incurred by
such trustee or trustees, or in accordance with the pro-
visions of 11 U.S.C. § 1168, within 60 days after the
- filing of the petition or the commencement of the case;

(e) any proceedings shall be commenced by or
against the Lessee for any relief which includes or
might result in any modification of the obligations of
the Lessee under this lease, the Participation Agreement
or the Consent under any bankruptcy or insolvency laws
or laws relating to the relief of debtors, readjustments
of indebtedness, reorganizations, arrangements, composi-
tions or extensions (other than a law which does not
permit any readjustments of such obligations), and,
‘unless such proceedings shall have been dismissed, nulli-
fied, stayed or otherwise rendered ineffective (but
then only so long as such stay shall continue in force
or such ineffectiveness shall continue), all such
obligations shall not have been and shall not continue
to be duly assumed in writing, pursuant to a court order
or decree, by a trustee or trustees or receiver or
receivers appointed for the Lessee or for the property
of the Lessee in connection with any such proceedings in
such manner that such obligations shall have the same
status as expenses of administration and obligations
incurred by such a trustee or trustees or receiver or
receivers, within 60 days after such proceedings shall
have been commenced; or

(£) any of the Lessee's representations or warran-
ties made in the Participation Agreement, herein or in
any statement or certificate at any time given in
- writing pursuant hereto or thereto or in connection
herewith or therewith shall be breached or found to be
false or misleading in any material respect;
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then, in any such case, the Lessor, at its option, may:

. (a) proceed by appropriate court action, either at
law or in equity, to enforce performance by the Lessee
of the applicable covenants of this Lease or to recover
damages for the breach thereof, including amounts suffi-
cient to restore the Owners to the same net after-tax
rate of return and after-tax cash position (after
considering the effect of the receipt of such damages
and amounts on their United States Federal income tax
and state and local taxes or franchise taxes based on
net income) that the Owners would have realized or would
have been in had such breach not occurred; or

(b) by notice in writing to the Lessee terminate
this Lease, whereupon all rights of the Lessee to the
use of the Units shall absolutely cease ‘as though this
Lease had never been made, but the Lessee shall remain
liable as herein provided; and thereupon the Lessor may
by its agents or employees enter upon the premises of
the lLessee or other premises where any of the Units may
be and take possession of all or any of such Units and
thenceforth hold, possess, sell, operate, lease to
others and enjoy the same free from any right of the
Lessee or its assigns to use the Units for any purposes
whatever and without any duty to account to the Lessee
for such action or inaction or for any proceeds arising
therefrom; but the Lessor shall, nevertheless, have a
right to recover from the Lessee any and all amounts
which under the terms of this Lease may be then due or
which may have accrued to the date of such termination
(computing the rental for any number of days less than a
full rental period by multiplying the rental for such
full rental period by a fraction of which the numerator
is such number of days and the denominator is the total
number of days in such full rental period) and also to
recover forthwith from the Lessee as damages for loss of
a bargain and not as a penalty, whichever of the follow-
ing amounts the Lessor, in its sole discretion, shall
specify: (x) a sum, with respect to each Unit, equal
to the excess of the present value at the time of such
termination of the entire unpaid balance of all rental
for such Unit which would otherwise have accrued here-
under from the date of such termination to the end of
the term of this Lease as to such Unit over the then
present value of the rental which the Lessor reasonably
estimates to be obtainable for the Unit during such
period (such present value to be computed in each case
on the basis of a 6% per annum discount, compounded
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semiannually from the respective dates upon which rentals
would have been payable hereunder had this Lease not
been terminated); or (y) an amount equal to the excess,
if any, of the Casualty Value as of the rental payment
date on or next preceding the date of termination over
the amount the Lessor reasonably estimates to be the net
- proceeds realizable upon the sale of such Unit at such
time; provided, however, that in the event the Lessor
shall have sold any Unit, the Lessee shall, if the
Lessor shall so elect, pay the Lessor on the date of
such sale (in addition to the amounts payable pursuant
‘to Sections 5 and 8 hereof) as liquidated damages for
loss of a bargain and not as a penalty, an amount equal
to the excess, if any, of the Casualty Value for such

- Unit as of the rental payment date on or next preceding
the date of termination over the net proceeds of such
sale, in lieu of paying any amounts payable to the
Lessor by the Lessee pursuant to the preceding clauses
(x) and (y) of this part (b) with respect to such

Unit.

In addition, the Lessee shall be liable, except as otherwise
provided above, for any and all unpaid amounts due hereunder
before, during or after the exercise of any of the foregoing
remedies and for all reasonable attorneys' fees and other
costs '‘and expenses incurred by reason of the occurrence of
any Event of Default or the exercise of the Lessor's remedies
with respect thereto, including all costs and expenses
incurred in connection with the return or disposition of any
Unit.

Should the Lessee fail to make any payment or to
do any act as provided by this Lease, the Lessor shall
have the right (but not the obligation), without notice to
the Lessee of its intention to do so and without releasing
the Lessee from any obligation hereunder to make or to do
the same, to make advances to preserve the Equipment or the
Lessor's title thereto, and to pay, purchase, contest or
compromise any insurance premium, encumbrance, charge, tax,
lien or. other sum which in the judgment of the Lessor appears
to affect the Equipment, and in exercising any such rights,
the Lessor may insure any liability and expend whatever
amounts in its absolute discretion it may deem necessary
therefor. All sums so incurred or expended by the Lessor
shall be due and payable by the Lessee within 10 days
of notice thereof, together with interest thereon from the
date of expenditure at the rate of 15% per annum or at the
rate charged by Citibank, N.A., from time to time to its
prime commercial borrowers for loans of 90-day maturities,
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whichever is greater (up to the maximum permitted by law).

_ The remedies in this Lease provided in favor of
the Lessor shall not be deemed exclusive, but shall be
cumulative, and shall be in addition to all other remedies
in its favor existing at law or in equity. The Lessee
hereby waives any mandatory requirements of law, now or
hereafter in effect, which might limit or modify the remedies
herein provided, to the extent that such waiver is not, at
the time in question, prohibited by law.

The failure of the Lessor to exercise the rights
granted it hereunder upon the occurrence of any of the
contingencies set forth herein shall not constitute a waiver
of any such right upon the continuation or recurrence of any
such contingencies or similar contingencies.

Section 10. Return of Units upon Default. If
this Lease shall terminate pursuant to Section 9 hereof, the
Lessee shall forthwith deliver possession of the Units to
the Lessor. Each Unit so delivered shall be in the same
operating order, repair and condition as when originally
delivered to the Lessee, reasonable wear and tear excepted.
For the purpose of delivering possession of any Unit or
Units to the Lessor as above required, the Lessee shall at
its own cost, expense and risk:

)

(a) forthwith and in the usual manner (including
without limitation giving prompt telegraphic and
written notice to the Association of American Railroads
and all railroads to which any Unit or Units have been
interchanged to return the Unit or Units so inter-
changed) place such Units upon such storage tracks of
the lessee or its affiliates as the Lessor reasonably
may designate;

(b) permit the Lessor to store such Units on such
tracks at the risk of the Lessee without charge for
insurance, rent or storage until such Units have been
sold, leased or otherwise disposed of by the Lessor; and

(c) transport the same to any place on the lines of
railroad operated by it or any of its affiliates or to
"any. connecting carrier for shipment, all as directed by
the Lessor.

The assembling, delivery, storage and transporting of the
Units as hereinbefore provided shall be at the expense and
risk of the Lessee and are of the essence of this Lease,



and upon application to any court of equity having competent
jurisdiction, the Lessor shall be entitled to a decree
against the Lessee requiring specific performance thereof.
During any storage period, the Lessee will, at its own cost
and expense, insure, maintain and keep the Equipment in good
order and repair and will permit the Lessor or any person
designated by it, including the authorized representative or
representatives of any prospective purchaser of any such
Unit, to inspect the same.

. The Lessee hereby waives any and all claims against
the Vendor or the Lessor and their agents for damages of
whatever nature in connection with any retaking of the Units
in any reasonable manner.

All amounts earned in respect of the Units after
the date of termination of this Lease shall belong to the
Lessor and if received by the Lessee shall be promptly
turned over to the Lessor. 1In the event any Unit is not
assembled, delivered and stored, as hereinabove provided,
within 60 days after such termination, the Lessee shall,
in addition, pay to the Lessor for each day thereafter an
amount equal to the amount, if any, by which 0.0411% of
the Purchase Price of such Unit exceeds the actual earnings
received by the Lessor on such Unit for each such day.

Without in any way limiting the obligation of the

Lessee under this Section 10, the Lessee hereby irrevocably
appoints the Lessor as the agent and attorney-in-fact of the
Lessee, with full power and authority, at any time while the
Lessee is obligated to deliver possession of any Unit to the
Lessor, to demand and take possession of such Unit in the
name and on behalf of the Lessee from whomsoever shall be in
possession of such Unit at the time.

Section 11. Assignment; Possession and Use. This
Lease shall be assignable in whole or in part by the Lessor
without the consent of the Lessee, but the Lessee shall be
under no obligation to any assignee of the Lessor except upon
written notice of such assignment from the Lessor. The
rights of the Lessor hereunder (including but not limited to
the rights under Sections 5, 6, 8 and 9 and the rights to
receive the rentals and Casualty Value payments payable under
this Lease) shall inure to the benefit of the Vendor as
assignee under the Lease Assignment in the manner and to
the extent therein provided.

Subject to the proviso contained in the second para-
graph of Article 3 hereof, the Lessee shall be entitled to the



L-22

possession and use of the Units in accordance with the
terms of this Lease but the Lessee shall not assign or
transfer its leasehold interest under this Lease in any of
the Units or sublease any of the Units without the prior
written consent of the Lessor and the Vendor, except to
the extent permitted by the provisions of the next succeed-
ing paragraph hereof; and any such assignment, transfer or
sublease without said consent shall be void. The Lessee,
at its own expense, will promptly discharge or cause to be
duly discharged any and all sums claimed by any party
which if unpaid might become a lien, charge, security
interest or other encumbrance (other than an encumbrance
created by the Lessor or the Vendor after the date hereof
or resulting from claims against the Lessor or the Vendor
not related to the ownership of the Units) upon or

with respect to any Unit or the interest of the Lessor,
the Vendor or the Lessee therein, and will promptly
discharge any such lien, charge, security interest or
other encumbrance which arises. The Lessee shall not,
without the prior written consent of the Lessor and the
Vendor, part with the possession or control of any Unit or
allow any Unit to pass out of its possession or control,
except to the extent permitted by the provisions of the
next succeeding paragraph hereof.

Subject to the terms of this Lease, the Lessee shall

be entitled to the possession and use of the Units by it or
any affiliate upon lines of railroad owned or operated by it
or any such affiliate or upon the lines of railroad over
which the Lessee or any such affiliate has trackage or other
operating rights or over which railroad equipment of the
Lessee or any such affiliate is regularly operated pursuant
to contract, and also to permit the use of the Units upon
connecting and other carriers in the usual interchange of
traffic and equipment, and to assign its rights to the Units
or to sublease the Units to any of its affiliates, but only
upon and subject to all the terms and conditions of this
Lease (including the last paragraph of this Section 11) and
the RCSA. The Lessee may receive and retain compensation
for such use from other railroads so using any of the Units.
Every such sublease shall be subject to the rights and
remedies of the Vendor under the RCSA and the Lessor under
this Lease in respect of the Units covered by such sublease
upon the occurrence of an event of default or Event of
Default thereunder or hereunder.

Nothing in this Section 11 shall be deemed to
restrict the right of the Lessee to assign or transfer its
leasehold interest under this Lease in the Units or posses-
sion of the Units to any corporation incorporated under the
laws of any state of the United States of America or the



District of Columbia (which shall have duly assumed the obli-
gations of the Lessee hereunder and under the Consent) into

or with which the Lessee shall have become merged or consoli-
dated or which shall have acquired the railroad properties of
the Lessee as an entirety or substantially as an entirety:
provided that such assignee or transferee will not upon the
effectiveness of such merger, consolidation or acquisition

be in default under any provision of this Lease.

The Lessee agrees that during the term of this
Lease it will not assign any Unit to service involving the
regular operation and maintenance thereof outside the United
States of America.

Section 12. Renewal Option; Duty to First Offer.
Provided that this Lease has not been earlier terminated and
the Lessee is not in default hereunder, the Lessee may by written
notice delivered to the Lessor not less than 180 days prior to
the end of the original term or the first extended term of this
Lease, elect to extend such original or extended term of this
Lease, as the case may be, in respect of all but not less than
all the Units then subject to this Lease for an additional two-
year period commencing on the scheduled expiration of such term.

Each such extended term of the Lease shall be on
the same terms and conditions as are contained in the Lease,
except that (x) the amount of each rental payment shall be
the Fair Market Rental (as hereinafter defined), payable, in
arrears, in semiannual payments on the day such rentals were
payable for the Units in each year of the original term and
(y) the Casualty Value of each Unit on the first day of
such extended term shall be equal to the lesser of 30% of
the Purchase Price of such Unit or the Fair Market Value (as
hereinafter defined) of such Unit on such date and thereafter
such Casualty Value shall be reduced on a straight-line basis
over the estimated remaining useful life of such Unit, all as
determined by the procedures hereinafter established.

Fair Market Rental, Fair Market Value and estimated
remaining useful life shall be agreed upon by the Lessor and
the Lessee or determined as provided in the next paragraph.
Fair Market Rental and Fair Market Value shall be equal in
amount to the rental or sale value which would be obtained in’
an arm's-length transaction between an informed and willing
lessee or vendee (other than a lessee currently in possession)
and an informed and willing lessor or vendor under no compul-
sion to lease or sell and, in such determination, costs of
removal from the location of current use shall not be a
deduction from such rental or sale value but there shall
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be excluded any rental value or sale value attributable to
additions, modifications and improvements which the Lessee is
entitled to remove pursuant to Section 8 hereof; provided,
however, that Fair Market Rental shall be determined as
provided in this sentence on the basis of the term and other
terms and conditions of the lease being considered. Fair
Market Rental, Fair Market Value and estimated remaining
useful life of the Units shall be determined upon the assump-
tion that the Units shall have been maintained in accordance
with the provisions of Section 6 hereof.

If after 45 days from the giving of notice by the
Lessee of the Lessee's election to extend the term of this
Lease, the Lessor and the Lessee are unable to agree upon a
determination of Fair Market Rental, Fair Market Value or
estimated remaining useful life, as the case may be, either
party to such determination may give written notice to the other
requesting determination of Fair Market Rental, Fair Market
Value or estimated remaining useful life by an appraisal pro-
cedure, and the parties shall consult for the purpose of
appointing a qualified independent appraiser by mutual agree-
ment. If no such appraiser is so appointed within 20 business
days after such notice is given, each party shall appoint an
independent appraiser within 25 business days after such notice
is given, and the two appraisers so appointed shall within 35
business days after such notice is given appoint a third inde-
pendent appraiser. If no such third appraiser is appointed
within 35 business days after such notice is given, either
party may apply to make such appointment to the American
Arbitration Association, and both parties shall be bound by
any appointment so made. Any appraiser or appraisers appointed
pursuant to the foregoing procedure shall be instructed to
determine Fair Market Rental, Fair Market Value or estimated
remaining useful life, as the case may be, of the Units
subject to the proposed extended lease term or sale within
90 days after appointment. If the parties shall have
appointed a single appraiser or if either party shall have
failed to appoint an appraiser, the determination of a single
appraiser appointed shall be final. If three appraisers
shall be appointed, the determination of the appraiser which
differs most from the other two appraisers shall be excluded,
the remaining two determinations shall be averaged and such
average shall be final and binding upon the parties hereto.
The appraisal proceedings shall be conducted in accordance
with the Commercial Arbitration Rules of the American
Arbitration Association as in effect on the date hereof,
except as modified hereby. The provision for this appraisal
procedure shall be the exclusive means of determining Fair
Market Rental, Fair Market Value and estimated remaining
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useful life, unless these are agreed upon by the Lessor and
the Lessee as provided for herein, and shall be in lieu of
any judicial or other procedure for the determination thereof,
and each party hereto hereby consents and agrees not to
assert any judicial or other procedures. The expenses of

the appraisal procedure shall be borne by the Lessee.

Provided that this Lease has not been earlier
termlnated and the Lessee is not in default hereunder, in
the event the Lessor elects to sell any Units to third
parties at the expiration of the original or any extended
term of this Lease, the Lessee shall be given written notice
of such intention prior to the expiration of such term. The
Lessee shall have the sole right and option to purchase all
but not less than all the Units then subject to this Lease at
the Fair Market Value of such Units. The Lessee may exercise
such purchase right by delivery to the Lessor of a written
notice within 10 business days of receipt of notice from
the Lessor, specifying a date of purchase not later than the
later of 15 days after the date of delivery of such notice by
the Lessee to the Lessor or 90 days after the expiration of
such term of this Lease. In the event that the Lessee shall
have delivered a notice of its election to purchase the
Units, this Lease (including the obligation to pay rent)
shall be further extended upon the same terms and conditions
set forth herein from the date such notice is delivered to
the Lessor until the date of such purchase. If the Lessee
does not deliver such notice to the Lessor, all obligations
of the Lessor under this paragraph shall terminate.

' _ Section 13. Return of Units upon Expiration of
Term. Upon the expiration of the original or any extended

term of this Lease, the Lessee will, at its own expense,

deliver the Units to the Lessor; provided, however, that if

so instructed in writing by the Lessor at least 30 days prior
to such expiration, the Lessee will, on or prior to the last
business day of each consecutive calendar month following

such expiration, deliver to the Lessor not more than 8 Units
(or such other number as may be agreed to by the Lessor) under
this Lease; provided further, however, that the Lessee shall
incur no liability to the Lessor or to any person claiming

by, through or under the Lessor, if the Lessee is unable to
deliver Units in each consecutive calendar month as a

result of circumstances constituting force majeure. Any

Units delivered to the Lessor pursuant to the preceding sentence
shall be delivered upon such storage tracks of the Lessee as
the Lessee may designate, and the Lessee shall permit the
Lessor to store such Units on such tracks for a period not
exceeding 150 days after delivery to such storage tracks, and
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shall transport the same, on a one-time basis per Unit at any
time within such 150-day period, to any connecting carrier

for shipment, all as directed by the Lessor, the movement and
storage of such Unit to be at the expense and risk of the

Lessee until such time as such Unit shall have been delivered

to such connecting carrier. Subsequent to the expiration of

the term of this Lease and prior to delivery of any Unit to

the Lessor, all terms and conditions of this Lease (other than
term and the amount of rental and period of payment therefor)
shall continue to apply to such Unit. If the Lessor gives to
the Lessee the instruction referred to in the first proviso to
the first sentence of this paragraph, then on the 10th day after
delivery of the last Unit to be delivered to the Lessor as here-
inabove provided or on the 270th day following expiration of the
original or any extended term of this Lease, whichever shall
first occur (the "Date of Payment"), the Lessee shall pay as
rent to the Lessor for each Unit not so delivered to the Lessor
upon such expiration a sum equal to one-sixth of 50% of the
semiannual rental rate per Unit prevailing during the term of
the Lease so expired for each month (or part thereof) subsequent
to such expiration and prior to such delivery. If any Unit is
not returned by the Date of Payment, then the Lessee shall con-
tinue to pay the monthly rent provided for in the preceding sen-
tence with respect to such Unit, except that such rent shall be
payable on the last business day of each month, to and including
the month in which the Unit is returned. During any storage
period provided for in this paragraph, the Lessee will permit
the Lessor or any person designated by it, including the
authorized representative or representatives of any prospec-
tive purchaser of any Unit, to inspect the same; provided,
however, that the Lessee shall not be liable for any injury

to or the death of any person exercising the rights of inspec-
tion granted under this sentence, either on behalf of the

Lessor or any prospective purchaser, except in the case of
negligence of the Lessee or of its employees or agents. Each
Unit returned to the Lessor pursuant to this Section 13 shall
(i) be in the same operating order, repair and condition as

when originally delivered to the Lessee, ordinary wear and

tear excepted, (ii) be capable of being moved and unloaded

by the Lessee to any purchaser or subsequent lessee and

(iii) have removed therefrom by the Lessee without cost or
expense to the Lessor all additions, modifications and
improvements which the Lessee owns pursuant to Section 8
hereof. The assembling, delivery, storage and transporting

of the Units as hereinbefore provided are of the essence of

this Lease, and upon application to any court having compe-

tent jurisdiction the Lessor shall be entitled to a decree
against the Lessee requiring specific performance thereof.

If the Lessor does not deliver the instructions
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referred to in the first sentence of the first paragraph of
this Section 13, then in the event any Unit is not assembled,
delivered and stored, as hereinabove provided, within 90 days
after the end of the term or any extended term of this Lease,
the Lessee shall promptly pay to the Lessor an amount for each
day after such 90-day period, equal to 0.0411% of the Purchase
Price of such Unit. If the Lessor has not given the Lessee
notice to transport any Unit to a connecting carrier for ship-
ment within the 150-day storage period, the Lessor will pay to
the Lessee for storage a reasonable storage rate for such Unit,
beginning the first day after the 150-day storage period.

Section 14. Filing; Expenses. The Lessee will
cause this Lease, the Lease Assignment, the Transfer Agreement
(as defined in the Participation Agreement), the RCSA and any
assignment hereof or thereof to be filed with the Interstate
Commerce Commission pursuant to 49 U.S.C. § 11303. The
Lessee will undertake the filing and refiling required of the
Lessor under the RCSA and will from time to time perform any
other act and will execute and file (and will refile whenever
required) any and all further instruments or supplements
required by law or reasonably requested by the Lessor or the
Vendor for the purpose of proper protection, to their satisfac-
tion, of the Vendor's and the Lessor's respective interests
in the Units, or for the purpose of carrying out the intention
of this Lease or the RCSA; and the Lessee will promptly furnish
to the Vendor and the Lessor evidences of all such filing and
an opinion or opinions of counsel for the Lessee with respect
thereto satisfactory to the Vendor and the Lessor. This Lease,
the Lease Assignment, the Transfer Agreement and the RCSA shall
be filed with the Interstate Commerce Commission prior to the
delivery and acceptance hereunder of any Unit.

Section 15. Income Tax Indemnity. (a) Assump-
tions. . (1) The parties hereto agree that the Owners, as
the beneficial owners of each Unit, shall be entitled to such
deductions, credits and other benefits as are provided by the
Code and state and local taxing statutes to an owner of prop-
erty, including without limitation (i) deductions for depre-
ciation of each Unit under Section 167 of the Code computed
on the basis (A) that each such Unit will have a basis under
Section 167(g) of the Code at least equivalent to the Purchase
Price in respect of such Unit, (B) with respect to the amount
of the Reconstruction Cost, of the double-declining balance
method of depreciation authorized by Section 167(b)(2) of the
Code, switching to the sum-of-the-years digits method of
depreciation authorized by Section 167(b)(3) of the Code when
most beneficial to the Owners without obtaining the consent
of the Commissioner of Internal Revenue in accordance with
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Treasury Requlation § 1.167(a)-11(c)(1)(iii), (C) with respect
to the amount of the Hulk Purchase Price (as defined in the
RCsA), of the 150 percent declining balance method authorized
by Treasury Regulation § 1.167(a)-11(c) (i) (iv) (b) (2) switching
to the straight line method without obtaining the consent of
the Commissioner of Internal Revenue, (D) with respect to both
the Hulk Purchase Price and the Reconstruction Cost, of the asset
depreciation range system of Treasury Regulation § 1.167(a)-11,
(E) with respect to both the Hulk Purchase Price and the
Reconstruction Cost, of an asset depreciation period of 12
years, (F) with respect to both the Hulk Purchase Price

and the Reconstruction Cost, of a net salvage value of zero
after the reduction permitted by section 167(f) of the Code
and (G) that the entire Reconstruction Cost shall be treated
as basis which is properly attributable to reconstruction
after December 31, 1953, pursuant to Section 167(c) (1) of the
Code (the "ADR Deductions"); (ii) deductions with respect to
interest payable on the CSA Indebtedness (the "Interest
Deductions”); and (iii) investment credit pursuant to Sec-
tion 38 of the Code at least equal to 10% of the Reconstruc-
tion Cost in respect of each Unit (the "Investment Credit").

(2) It is further agreed by the parties hereto
that they have assumed in their negotiation of the terms of
the Participation Agreement, the RCSA and this Lease that
(i) the Federal rate of tax imposed on taxable income of
corporations in excess of $100,000 during the year 1980 is
46%, (ii) the applicable rate of tax imposed by any state or
local taxing authority on the taxable income of the Owners in
1980 'will be the same as that prevailing on March 1, 1980,
(iii) for purposes of computing the ADR Deductions with
respect to the Units for the calendar year in which the Units
were first placed in service, the Owners will be entitled to
elect the half-year convention (including, as to each Unit,
six months of depreciation for the calendar year in which the
date of acceptance of such Unit occurs under this Lease),
and (iv) for Federal income tax purposes, all amounts
includible in the gross income of the Owners with respect
to the Units and all deductions allowable to the Owners
with respect to the Units will be treated as derived from
or allocable to sources within the United States of America.

(3) The Lessee agrees that neither it nor any
corporation controlled by it, in control of it, or under
common control with it, directly or indirectly, will at any
time take any action or file any returns or other documents
inconsistent with the foregoing clauses (1) and (2) of this
subsection (a) and that the Lessee and any corporation con-
trolled by it, in control of it or under common control with
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it, directly or indirectly, will file such returns, take such
actions and execute such documents as may be reasonable and
necessary to facilitate accomplishment of the intent hereof.

(1)

(b) Representations and Warranties of Lessee.
The Lessee represents and warrants that

, (A) immediately upon delivery and acceptance of the
Hulks under the RCSA and related documents, the Owners
will be treated as the taxpayers for purposes of section
48(b) (1) of the Code and such taxpayers will be treated
as having directed the reconstruction of the Hulks;

(B) the entire Reconstruction Cost of each Unit
will constitute an investment in "new section 38 prop-
erty" within the meaning of section 48(b) of the Code
and will be deemed to have been placed in service by the
Owners in the taxable year of the Owners during which
the date of acceptance of such Unit occurs under this
Lease; '

~(C) every Unit constitutes property the entire
Reconstruction Cost of which qualifies for the Invest-
ment Credit under subpart B of Part IV, Subchapter A of
the Code;

(D) the entire Reconstruction Cost of each Unit
shall qualify as basis which is properly attributable to
reconstruction (i) after December 31, 1953, as provided
in section 167(c)(1l) of the Code and (ii) after Decem-
ber 31, 1961, as provided in Section 48(b) of the Code;

(E) when each Unit is delivered and accepted under
the RCSA and related documents, no other person will
have claimed or intends to claim the Investment Credit
or the ADR Deductions with respect thereto;

(F) at all times during the original term of this

- lease and renewal periods thereof, the entire Recon-
‘struction Cost will constitute a qualified investment

in "section 38 property" within the meaning of section
48(a) of the Code; and

(G) at all times during the original term of this
Lease and renewal periods thereof, the Owners will be
entitled to treat, for Federal income tax purposes,
each item of income, deduction and credit relating to
all Units subject to the RCSA and this ILease as being
derived from or allocable to sources within the United
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States of America.

(2) In the opinion of the Lessee, each Unit will
have an estimated useful life of not less than 17-1/2 years and
residual value at the end of the original lease term equal to
at least 20% of the Purchase Price of such Unit and each Unit
will be useful and usable by a party other than the Lessee at
‘the end of the original term and capable of continued leasing
and transfer to another party at that time and commercially
feasible to do so.

_ (¢) Indemnity for Acts, Omissions or Misrepresen-—
tations. (1) If by reason of any act of commission or
omission, misrepresentation, breach of any agreement, cove-
nant or warranty contained in this Lease or any other agree-
ment relating to the reconstruction or lease of the Units
on the part of the Lessee or any party referred to in clause
(3) of subsection (a) of this Section 15 or by any sublessee
or assignee of the Lessee, an Owner shall lose the right to
claim, shall not claim (as the result of a good faith deter-
mination of tax counsel of General Electric Company (the "Tax
Counsel”) that such claim is not allowable), shall suffer a
disallowance of or shall be required to recapture all or any
portion of its proportionate share of the Investment Credit,
the Interest Deductions or the ADR Deductions (any such event
is called a "Loss"), then the Lessee shall pay to such Owner
as an indemnity, on the next succeeding rental payment date
hereunder after written notice to the Lessee by the Cwner of
such Loss (or, if this Lease is terminated, within 30 days
after demand), and on each rental payment date thereafter
during the remaining term of this Lease, such amount or
amounts as shall cause such Owner's Net Economic Return to
equal the Net Economic Return that would have been realized
by such Owner if such Loss had not occurred.

(2) In the event that an Owner suffers a Loss and
the Owner and the Lessee are unable to agree on the indemnity
amount required to restore the Owner's Net Economic Return,
as aforesaid, then the lLessee shall pay to such Owner, in
lieu of the amount provided for in clause (1) of this subsec-
tion (c¢), such amount or amounts from time to time as, after
deduction of all taxes required to be paid by such Owner in
respect of the receipt of such amounts under the laws of any
Pederal, state, local or foreign government or taxing author-
ity, shall be equal to the sum of the aggregate additional
Federal, state or local income taxes payable by such Owner
from time to time as a result of any such Loss plus the
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amount of any interest, penalties or additions to tax payable
as a result of any such Loss. If, as a result of a Loss, the
aggregate Federal, state or local income taxes paid by an
Owner for any taxable year shall be less than the amount of
such taxes which would have been payable by such Owner had no
such Loss occurred, then such Owner shall pay the Lessee the
amount of such difference in taxes plus any additional tax
benefits realized by such Owner as the result of such payment;
provided, however, that such Owner shall not be obligated to
make any payment pursuant to this sentence to the extent that
the amount of such payment would exceed (x) the amount of all
prior payments by the Lessee to such Owner pursuant to this
clause (2) in respect of a Loss less (y) the amount of all
prior payments by such Owner to the Lessee hereunder. The
amount payable to an Owner pursuant to this clause (2) shall
be paid within 30 days after receipt of a written demand
therefor from such Owner accompanied by a written statement
descrlblng in reasonable detail such Loss and the computation
of the amount so payable (but not prior to the earlier of

(i) the filing of a return or the acceptance of an audit
report ‘in which such Loss is reflected and (ii) the payment
of the additional income tax that becomes due as the result
of the Loss and, in the case of amounts which are being con-
tested in accordance with subsection (d) of this Section 15,
not prior to the time provided in such subsection (d4)). Any
payment due to the Lessee from an Owner pursuant to this
clause (2) shall be paid within 30 days after such Owner
realized any such savings in its income taxes or additional
tax benefits, as the case may be.

(3) If an Owner is required by the Internal Revenue
Service to include in its gross income an amount in respect
of any replacement, improvement and/or addition to any Unit
or as the result of any action taken by the Lessee or any
sublessee or assignee of the Lessee ("Capital Expenditures"),
then the Lessee shall pay directly to such Owner, as an
indemnity, in immediately available funds, such amount or
amounts .which, after deduction of all taxes required to be
paid by such Owner in respect of the receipt of such amounts
under the laws of any Federal, state or local government or
taxing authority of the United States of America, shall be
equal to the sum of the aggregate additional Federal, state
or local income taxes payable by such Owner from time to time
as a result of such Capital Expenditure plus the amount of
any interest, penalties or additions to tax payable as a
result of any such Capital Expenditure. If as a result of
any. such Capital Expenditure the aggregate Federal, state
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or local income taxes paid by an Owner for any taxable year
shall be less than the amount of such taxes which would have
been payable by such Owner had no such Capital Expenditure
been made, then such Owner shall pay the Lessee the amount
of such savings in taxes plus any additional tax benefits
realized by the Owner as a result of such payment; provided,
however, that such Owner shall not be obligated to make any
payment pursuant to this sentence to the extent that the
amount of such payment would exceed (x) the amount of all
prior payments by the Lessee to such Owner pursuant to this
clause (3) in respect of any Capital Expenditures less (y)
the amount of all prior payments by such Owner to the Lessee
hereunder. The amount payable to an Owner pursuant to this
clause (3) shall be paid within 30 days after receipt of a
written demand therefor from such Owner (but not prior to
payment by such Owner of the additional Federal, state or
local income tax, as the case may be, which becomes due as a
result of the said inclusion) accompanied by a written state-
ment describing in reasonable detail such inclusion and the
computation of the amount so payable. Any payment due to
the Lessee from an Owner pursuant to this clause (3) shall
be paid within 30 days after such Owner realizes any such
savings in its income taxes or additional tax benefits, as
the case may be. The Lessee agrees to give each Owner,
within 30 days after request therefor, written notice
describing in reasonable detail Capital Expenditures made
and specifying the cost thereof with respect to each Unit if
such information is required in connection with an audit by
the Internal Revenue Service of the tax returns of an Owner.

(d) Contest Provisions. (1) If the Internal
Revenue Service shall propose an adjustment in the Federal
income taxes of an Owner for which the Lessee would be
required to indemnify such Owner pursuant to subsection (c)
of this Section 15 and the amount of the indemnity which the
Lessee would be required to pay would exceed $100,000 then,
if requested by the Lessee in a timely written request, such
Owner shall request an opinion from Tax Counsel as to .
whether the basis in law and in fact in favor of allowance
of the item proposed to be adjusted outweighs the basis in
law and in fact to the contrary. If the opinion is to that
effect and if the Lessee promptly requests such Owner to
do so, such Owner shall contest the proposed adjustment;
provided, however, that Tax Counsel shall determine in its
sole and reasonable discretion the nature of all action to
be taken to contest such proposed adjustment including
(A) whether any action to contest such proposed adjustment
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shall initially be by way of judicial or administrative pro-
ceedings, or both, (B) whether any such proposed adjustment
shall be contested by resisting payment thereof or by paying
the same and seeking a refund thereof, and (C) if such Owner
shall undertake judicial action with respect to such proposed
adjustment, the court or other judicial body before which
such action shall be commenced. Such Owner shall have full
control over any contest pursuant to this subsection (d) and
shall not be obligated to appeal an adverse determination by
any court. At any time, whether before or after commencing
to take the action set forth in this subsection (d), an
Owner may decline to take such action by notifying the
Lessee in writing that the Lessee is relieved of its obliga-
tion to indemnify such Owner with respect to the adjustment
proposed by the Internal Revenue Service or such portion
thereof as may be specified in such notice.

(2) An Owner shall not be required to take any
action pursuant to this subsection (d) unless and until the
Lessee shall have agreed to indemnify such Owner in a manner
reasonably satisfactory to such Owner for any liability or
loss which such Owner may incur as a result of contesting the
validity of any proposed adjustment and shall have agreed to
pay to such Owner on demand all costs and expenses which such
Owner may incur in connection with contesting such proposed
adjustment (including reasonable fees and disbursements of
counsel selected by the Owner). If an Owner determines to
contest any adjustment by paying the additional tax and suing
for a refund, the Lessee shall pay to such Owner an amount
equal to the sum on an after-tax basis of any tax, interest,
penalties and additions to tax which are required to be paid.
Upon receipt by an Owner of a refund of any amounts paid by
it in respect of which amounts it shall have been paid an
equivalent amount by the Lessee, such Owner shall pay to the
Lessee the amount of such refund together with any interest
received by it on such amount. The Lessee shall be obligated
to pay to an Owner the amount specified in subsection (c¢) of
this Section 15 promptly after such Owner has taken all the
action that it has agreed in this Section 15 to take.

(e) Foreign Tax Credit Indemnity. If any item of
income or deduction with respect to the Units shall not be
treated as derived from or allocable to sources within the
United States of America for a given taxable year (any such
event is called a "Foreign Loss"), then the Lessee shall pay
to an Owner as an indemnity, on the next succeeding rental
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payment date after written notice to the Lessee by such
Owner, such amount which after deduction of all taxes required
to be paid by such Owner in respect of the receipt of such
amounts under the laws of any Federal, state or local govern-
ment or taxing authority of the United States of America
shall equal the sum of (1) the excess of (x) the foreign tax
credits which such Owner would have been entitled to for such
year had no such Foreign Loss occurred over (y) the foreign
tax credit to which such Owner was limited as a result of
such Foreign Loss and (2) the amount of any interest, penal-
ties or additions to tax payable as a result of such Foreign
Loss.

(f£) Exceptions. Notwithstanding the foregoing
provisions, the Lessee shall not be required to indemnify the
Owners with respect to any Loss or Foreign Loss that results
solely and directly from (i) a Casualty Occurrence, if the
Lessee has made all payments with respect thereto that are
required to be made pursuant to Section 6 hereof; (ii) a
voluntary disposition by the Owners of their beneficial
interest in any Unit, if such disposition (x) shall be the
direct cause of such Loss or Foreign Loss with respect to
such Unit, (y) shall occur at a time while no Event of Default
(and no event that with notice or lapse of time or both would
constitute an event of Default) has occurred and is contin-
uing, and (z) shall not be pursuant to the written consent
of the Lessee; (iii) the failure of the Owners to claim the
proper credit or deductions contemplated by subsection (a) of
this Section 15, unless the Owners shall have been so advised
by Tax Counsel; (iv) the failure of the Owners to have
sufficient Federal income tax liability against which to
apply such credits or sufficient income to benefit from such
depreciation or interest deductions; or (v) any change in the
Code, the income tax regulations thereunder or published
administrative or judicial interpretations of the Code or
such regulations which is not enacted or does not have an
effective date on or prior to July 1, 1981.

(g) Records and Statements. The Lessee agrees to
maintain sufficient records to verify the amount of income,
deductions and credits in respect of the . Units so as to
provide each Owner with such data as may be required to
confirm amounts covered by this Section.
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(h) Recomputation of Casualty Values. If any
amount is paid by the Lessee to an Owner pursuant to this
Section 15, G.E. Credit shall recompute the Casualty Values
with respect to the Units in accordance with the manner in
which such Casualty Values were originally computed to
reflect such payment, and an officer of G.E. Credit shall
certify to the Lessee either that such Casualty Values as are
set forth in this Lease do not require change or, as the case
may be, the new Casualty Values necessary to reflect such
payment, describing in reasonable detail the basis for com-
puting such new Casualty Values. Upon such certification,
any such new Casualty Values shall be substituted for the
Casualty Values appearing in this Lease; provided, however,
that such new Casualty Values shall not be less than the
amounts required to enable the Lessor to satisfy its obli-
gations under the RCSA.

(i) Additional Definitions. For purposes of this
Section 15, the term "Owner" shall include G.E. Credit and
Connell and shall also include any member of an affiliated
group, within the meaning of section 1504 of the Code, of
which an Owner is or may become a member, if consolidated
returns are filed for such affiliated group for Federal
income tax purposes.

(3) Survival of Indemnities. WNotwithstanding any
expiration or termination of this Lease, the liability of
the Lessee to make indemnification payments pursuant to this
Section 15 shall continue to exist until such indemnity
payments are made by the Lessee.

(k) Payments. Any payments made pursuant to this
Agreement shall be made directly to the Owner entitled
thereto by wire transfer of immediately available funds to
the account set forth in Section 2.01 of the Trust Agreement
or in such other manner as such Owner may direct.

. (1) No Setoff. No payment required to be made by
the Lessee pursuant to this Section 15 shall be subject to
any right of setoff, counterclaim, defense, abatement,
suspension, deferment or reduction, and the Lessee shall have
no right to terminate its obligation under this Section 15 or
to be released, relieved or discharged from any obligation or
liability under this Section 15 for any reason whatsoever,
except .in accordance with the express terms hereof.
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, (m) Tax Indemnity Provisions Attach at Date of
Execution. The provisions of this Section 15 shall apply
from the time of execution of this Lease, the Participation
Agreement and the RCSA whether or not the other provisions
of this Lease come into effect.

Section 16. Interest on Overdue Rentals. The
Lessee shall promptly pay an amount equal to interest at the
rate of 16% per annum on any overdue rentals or other obliga-
tions hereunder for the period of time during which they are
overdue, or at the maximum rate (not to exceed 16% per annum)
as may be legally enforceable.

Section 17. Notices. Any instruction, notice or
report required or permitted to be given hereunder shall be
deemed to have been given when deposited in the United States
mails, first-class postage prepaid, addressed as follows:

(a) if to the Lessor, at One Constitution Plaza,
Hartford, Connecticut 06115, attention of Corporate
Trust Department;

(b) if to the Lessee, at 526 Mission Street, San
Francisco, California 94105, attention of Senior Vice
President—Finance;

(c) if to the Vendor, at P. O. Box 2258, Two Hopkins
Plaza, Baltimore, Maryland 21203, attention of Corporate
_Trust Department;

(d) if to the Owners, at the addresses specified
_in Section 2.02 of the Trust Agreement;

or addressed at such other address as any party shall here-
after furnish to the other parties in writing. Copies of
each such notice shall be given to the Lessor and the Vendor.

Section 18. Effect and Modification of Lease.
Except for the Participation Agreement, this Lease exclusively
states the rights of the Lessor and the Lessee with respect
to the leasing of the Units and supersedes all other agree-
ments, oral or written, with respect thereto. No variation
or modification of this Lease and no waiver of any of its
provisions shall be valid unless in writing and signed by
duly authorized officers of the Lessor and the Lessee.
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Section 19. Definitions. If and so long as this
Lease is assigned to the Vendor (or any successor thereto)
for collateral purposes, wherever the term "Lessor" is used
in this Lease it shall include the Vendor and any successors
thereto (unless the context shall otherwise require) but the
Vendor shall not be subject to any liabilities or obligations
under this Lease; and the fact that the Vendor is specifi-
cally named in certain provisions shall not be construed
to mean that the Vendor (or any successor thereto) is not
entitled to the benefits of other provisions where only the
Lessor is named. Whenever the term "Lessor" is used in this
Lease, it shall also include the Owners and any assignee of
the Owners.

Section 20. Execution. This Lease may be executed
in several counterparts, all of which together shall consti-
tute a single instrument, but the counterpart delivered to
the Vendor shall be deemed to be the original counterpart.
Although for convenience this Lease is dated as of the date
first set forth above, the actual dates of execution are the
dates stated in the acknowledgments hereto. The schedules
and the footnotes thereto annexed to this Lease are an
integral part of this Lease and are 1ncorporated herein
by reference.

Section 21. Governing Law. The terms of this
Lease and all rights and obligations hereunder shall be
governed by the laws of the State of California; provided,
however, that the parties shall be entitled to all rights
conferred by 49 U.S.C. § 11303.

Section 22. Immunities; No Recourse; Severability.
Notwithstanding anything herein to the contrary, each and
all of the representations, warranties, undertakings and
agreements herein made on the part of the Lessor are made
and intended not as personal representations, warranties,
undertakings and agreements by The Connecticut Bank and
Trust Company or for the purpose or with the intention of
binding said bank personally but are made and intended for
the purpose of binding only the Trust Estate (as such term
is used in the Trust Agreement); and this Lease is executed
and delivered by said bank not in its own right but solely
in the exercise of the powers expressly conferred upon it
as trustee under the Trust Agreement; and except in the case
of wilful misconduct or gross negligence by said bank, no
personal liability or personal responsibility is assumed by
or shall at any time be asserted or enforceable against said
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bank or the Owners hereunder (except, with respect to the
Owners, pursuant to Section 1.03 and the last paragraph of
Section 5.01 of the Trust Agreement), on account of this Lease
or the Trust Agreement or on account of any representation,
warranty, undertaking or agreement of said bank or the Owners
hereunder, either expressed or implied, all such personal
liability (except as aforesaid), if any, being expressly
waived and released by the Lessee and by all persons claim-
ing by, through or under the Lessee.

Any provision of this Lease which is prohibited
or unenforceable in any jurisdiction shall be, as to such
jurisdiction, ineffective to the extent of such prohibition
or unenforceability without invalidating the remaining pro-
visions hereof, and any such prohibition or unenforceability
in any jurisdiction shall not invalidate or render unenforce-
able such provision in any other jurisdiction.

IN WITNESS WHEREOF, the parties hereto have caused
this instrument to be executed by duly authorized officers
as of the date first set forth above.

THE WESTERN PACIFIC RAILROAD
COMPANY,

by

[Corporate Seall] Senior Vice President-Finance

Attest:

Assistant Secretary

THE CONNECTICUT BANK AND TRUST
COMPANY, not in its individual
capacity but solely as Trustee,

by

[Corporate Seall > Authori Officer

Attest:

2z

Authorized Officer °

‘.

==

Yy
» L
\\\
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STATE OF CALIFORNIA, )
) ss.:
COUNTY OF SAN FRANCISCO, )

On this day of 1980, before me
personally appeared , to me person-
ally known, who, being by me duly sworn, says that he is the
Senior Vice President-Finance of THE WESTERN PACIFIC RAILROAD
COMPANY, a California corporation, that one of the seals
affixed to the foregoing instrument is the corporate seal
of said Corporation, that such instrument was signed and
sealed on behalf of said Corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said Corporation.

[Notarial Seall] Notary Public

My Commission expires

STATE OF CONNECTICUT,)
) Ss.:
COUNTY OF HARTFORD, )

On this (2+K'day of ﬁﬁvwﬁ/ 1980, before me per-

sonally appeared Donald E. Smith » to me personally

known, who, being by me duly sworn, says that he is ASST. VICE PRESIDEN
of THE CONNECTICUT BANK AND TRUST COMPANY, a

Connecticut banking corporation, that one of the seals

affixed to the foregoing instrument is the corporate seal

of said Corporation, that said instrument was signed and

sealed on behalf of said Corporation by authority of its

Board of Directors and he acknowledged that the execution

of the foregoing instrument was the free act and deed of

said Corporation.

[Notarial Seall]

BARBARA S. KACICH

My Commission expires. NOTARY PUBLIC
, MY COMMISSION EXPIRES MARCH 31, 1982
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Lease of Railroad Equipment

SCHEDULE A

Specifications of the Equipment*

AAR

Mechanical Railroad
Quantity Designation Description Road Numbers
18 BB GP 35 diesel WP 3001-3006
locomotives WP 3008-3010

WP 3012-3015

WP 3017-3020

WP 3022

15 BB GP 40 diesel WP 3501-3504
locomotives WP 3506-3516

* Notwithstanding anything herein to the contrary, this
Lease will only cover those Units that are reconstructed by
the Builder from Hulks delivered pursuant to the Hulk Pur-
chase Agreement and that are accepted by the Lessor on or
before March 15, 1981, under the RCSA and that have an aggre-
gate Purchase Price not in excess of the Maximum Purchase
Price specified in Article 3 of the RCSA.
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Lease of Railroad Equipment

SCHEDULE B

Casualty Value Percentages Schedule

Table 1
Percentage of
Rental Payment Casualty
Date Purchase Price
1/1/81 95.1293860
7/1/81 100.3199732
1/1/82 99.3295766
7/1/82 99.6147925
1/1/83 97.7593005
7/1/83 97.5617314
1/1/84 94.9649475
7/1/84 94.3400135
1/1/85 91.2065792
7/1/85 89.9262428
1/1/86 86.1863597
7/1/86 84.4116630
1/1/87 80.2227305
7/1/817 77.7270953
1/1/88 ' 73.0139080
7/1/88 69.9594528
1/1/89 64.8709895
7/1/89 61.0151319
1/1/90 55.4324608
7/1/90 50.9021457
1/1/91 44.8475823
7/1/91 39.5881819
1/1/92 33.0833794
7/1/92 27.0382923
1/1/93 (and for any applicable period, 20.0000000
including any storage period,
thereafter)
Table 2

The percentages set forth in Table 1 of this Sched-
ule B have been computed without regard to recapture of the
investment tax credit (as referred to in Section 15 relating
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to certain tax indemnities). Consequently, the Casualty
Value of any Unit suffering a Casualty Occurrence on or
before the third, fifth or seventh anniversary of the date
of delivery and acceptance of such Unit shall be increased
by the applicable percentage of the Casualty Reconstruction
Cost set forth below:

Percentage of

Anniversary of Casualty
Delivery and Acceptance : Reconstruction Cost
Third , 12.9423077
Fifth 8.6282051

Seventh 4,.3141026



