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Ms. Agatha L. Mergenovich e R B
Secretary . o N
Interstate Commerce Commission ' n
12th Street & Constitution Ave., N.W. : L W =
Washington, D. C. 20423 ICC Washingtom, D. &, .. = <

Dear Ms. Mergenovich: =

X

, 3 <0
Enclosed for filing and recording pursuant to Section 11303 of the

Interstate Coammerce Act and 49 CFR Section 1116 et seq. are five executed
counterparts of a Conditional Sale Agreement between the Manufacturer here-
inafter named, as Vendor, and Missouri Pacific Railroad Cawpany, Vendee.
Also enclosed for filing and recording is an Agreement and Assignment be-
tween the Vendor, and the Bank hereinafter named, as Assignee. Both in-
struments are dated as of September 25, 198l.

The instruments transmitted herewith for filing and recording, con-
sisting of the Coriditional Sale Agreement and the Assigrment, cover the
following equipment: '

No. of Units Description
319  Tri-Tevel Automobile Racks, Fully Enclosed

Racks to bear Manufacturer's Serial Nos. 1000
through 1318.

The names and addresses of the parties to the transaction set forth
in these instruments are:

Vendor (Manufacturer): Portec, Inc.
300 Windsor Drive
Oakbrook, Illinois 60521

Vendee (Purchaser): Missouri Pacific Railroad Company
210 North 13th Stxeet :
St. louis, Missouri 63103



Ms. Agatha L. Mervenovich -2 - September 15, 1981

Assignee Citibank, N.A.
399 Park Avenue
New York, New York 10043

A voucher for $50 to cover the filing and recording fee is enclosed.

Upon filing and recording of the original documents, three counter-
parts showing recordation data should be returned to:

Ms. J. C. Durand

Missouri Pacific Railroad Campany
1825 K Street, N. W.

Suite 1203

Washington, D. C. 20006
(Telephone 628-7258)

who will arrange to pick same up at your office as soon as recordation is
accamplished.

Very truly yours,

V2t
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* Futerstate Commerce Commission
Washington, B.E. 20423

OFFICE OF -rue: SECRETARY
Mark M. HLnnelly
Misso?rL/Pacifxc Railroed Co.

210 N.,,l"th Street
St.. Louils, mssouti 63103

Dear Sirs

The enclosed document {s) was recorded pursuant '{:bfthé pfovi-
sions of Section 11303 of the Interstate Commerce - Act 49 U s ‘C.
b

11303, on 9/29/81 at 3,20pM , and ass1gned re-

recordation number (s). 13248

Sincerely yours,

/ e «. )7.1 c/(-m«WZc/

Agdtha T.. Mergehov1ch
Secretary

Enclosure (s)

SE-30
(7779
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INTERSTATE COMMERCE COMMISSION

CONDITIONAL SALE AGREEMENT
Between
PORTEC, INC.

and

MISSOURI PACIFIC RAILROAD COMPANY

Dated as of September 15, 1981

AGREEMENT AND ASSIGNMENT
Between
PORTEC, INC.
and

CITIBANK, N.A.

Dated as of September 15, 1981




CONDITIONAL SALE AGREEMENT
Between
PORTEC, INC.
and

MISSOURI PACIFIC RAILROAD COMPANY

Dated as of September 15, 1981



CONDITIONAL SALE AGREEMENT, dated as of September
15, 1981 between PORTEC, INC., a corporation of the State of
Delaware (hereinafter called Vendor or Manufacturer, as more
particularly set forth in Article 25 hereof), and Missour1 PacIFic
RAILROAD COMPANY, a corporation of the State of Delaware
(hereinafter called Vendee):

WHEREAS, Manufacturer entered into a contract with Vendee for
the construction of the automobile racks described in Schedule A hereto
(hereinafter each individual automobile rack to be called a ‘‘unit of
Equipment’’ and the automobile racks collectively to be called the
‘“Equipment’’); and

WHEREAS, Manufacturer and Vendee have agreed that this
Agreement shall exclusively and completely state the rights of
Manufacturer and Vendee with respect to the Equipment and shall
supersede all other agreements, oral or written, with respect to the
Equipment;

Now, THEREFORE, in consideration of the mutual promises,
covenants and agreements hereinafter set forth, the parties hereto do
hereby agree as follows:

ARTICLE 1. Construction and Sale. Manufacturer will construct,
and will sell and deliver the Equipment to Vendee and Vendee will
purchase from Manufacturer and accept delivery of and pay for (as
hereinafter provided), pursuant to this Agreement, the Equipment, each
unit of which will be constructed in accordance with the specifications
applicable thereto and in accordance with such minor modifications
thereof as may have been agreed upon by Manufacturer and Vendee
(which specifications and modifications, if any, are hereinafter called the
Specifications). The design and quality of equipment and material in each
unit of the Equipment shall conform, on the date of completion of
manufacture of each thereof, to all Department of Transportation and
Interstate Commerce Commission requirements and specifications and to
all standards recommended by the Association of American Railroads
reasonably interpreted as being applicable to new equipment of the
character of such units of the Equipment.
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ARTICLE 2. Inspection and Delivery. The Equipment during
construction is subject to inspection by inspectors or other authorized
representatives on behalf of Vendee. Upon completion of each unit of the
Equipment, a representative on behalf of Vendee shall inspect such unit,
and such unit having complied with the hereinafter mentioned
requirements, such inspector will specify, in writing, each of which
writings shall be deemed a certificate of acceptance (hereinafter called a
Certificate of Acceptance) under this Agreement, stating that such unit
has been inspected and delivery accepted by him on behalf of Vendee;
that such unit conforms to the Specifications and to all applicable
Interstate Commerce Commission requirements and specifications; and
that such unit is in good order and condition. From and after execution
and delivery of a Certificate of Acceptance with respect to any such unit,
the responsibility and risk of loss of such unit passed or shall pass to
Vendee; provided, however, that the Vendor shall not be relieved of its
warranties and representations made herein.

Each unit of the Equipment shall, if a Certificate of Acceptance in
respect thereof has been received by Vendor, be deemed delivered and
accepted for all purposes of this Agreement at the time of the execution
and delivery of this Agreement, or at such time as such unit shall have
been delivered by Manufacturer to Vendee at Novi, Michigan (f.0.b.
tracks of the Chesapeake & Ohio Railway), whichever shall be later;
provided, however, that the Vendor shall have no obligation to deliver
any unit of Equipment hereunder if any event of default, or event which
with the lapse of time and/or demand would constitute an event of
default, shall have occurred and be continuing.

If, for any reason beyond the immediate and exclusive control of
Manufacturer, any unit or units of Equipment shall not be constructed
and available for inspection by and delivery to Vendee in sufficient time
to be included in the final Group which is to be settled for on the final
Closing Date (as defined in Article 3), Vendee may at its option
reasonably extend said final Closing Date so as to include such unit or
units, or may in the alternative elect to exclude from this Agreement all
such units of Equipment as are not available to be included in the Group
which is to be settled for on the final Closing Date. Reasonable notice in
writing of Vendee’s election in this regard shall be given to
Manufacturer.
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In the event that any unit of Equipment is not delivered, accepted
and settled for by the iinal Closing Date (as initially defined in Article 3,
or as subsequently extended), such units shall be excluded from this
Agreement, and Manufacturer and Vendee shall execute an agreement
supplemental hereto limiting this Agreement to the units of Equipment
not so excluded herefrom. If Manufacturer’s failure to deliver any unit of
Equipment so excluded from this Agreement shall have resulted from or
been occasioned by any cause beyond Manufacturer’s immediate and
exclusive control, including but not limited to an act of God, war or war
conditions, riot or civil commotion, insurrection, sabotage, embargo, act
or restriction of a civil or military authority, fire, explosion, storm, flood,
accident, quarrantine restriction, damage to plant or equipment, mill
condition, boycott, strike, labor dispute or differences with workers or
subcontractors, transportation or delivery delay, or shortage of cars,
parts, material, labor, fuel or energy, Vendee shall remain obligated to
accept all such units of Equipment and to pay the full purchase price
thereof, determined as provided in this Agreement, if and when such
Equipment shall be completed and delivered by Manufacturer, such
payment to be in cash upon delivery of such units of Equipment or, if
agreed to by Manufacturer, by means of a conditional sale agreement or
other appropriate method of financing determined and arranged by
Vendee.

ARTICLE 3. Purchase Price and Payment. The base price of the
Equipment, exclusive of interest and all other charges, is as set forth in
Schedule A hereto. The base price of Equipment shall be subject to
increase or decrease as may be agreed to in writing by the Manufacturer
and the Vendee, and the term ‘‘Purchase Price’ as used herein shall
mean the base price as so increased or decreased; provided that the
Purchase Price for the Equipment shall not exceed the maximum price
provided therefor in Schedule A hereto.

The Equipment may be settled for in not more than three groups, the
units of Equipment to be settled for on any particular Closing Date (as
defined in this Article 3) being hereinafter called a Group.

Vendee hereby acknowledges itself to be indebted to Vendor in the
amount of, and hereby promises to pay in cash to the Vendor at such
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place as the Vendor may designate, the aggregate invoice price of the
Equipment, as follows: '

(@) On each Closing Date, the amount, if any, by which the
aggregate invoice price of all units of Equipment for which
settlement has theretofore been or is then being made exceeds the
maximum Purchase Price of the Equipment as set forth in Schedule
A.

(b) (i) On March 15, 1982 as to each Group, an installment of
interest accrued on the original Purchase Price of the units of
Equipment included therein from and including the Closing Date on
which settlement thereof was made to and including March 14, 1982,
at a fluctuating rate per annum equal at all times to the Base Rate (as
hereinafter defined) in effect from time to time,

(i) On September 15, 1982 and on March 15 and September 15,
1983, an installment of interest accrued on the unpaid portion of the
Purchase Price for all Groups from time to time outstanding, at a
fluctuating rate per annum equal at all times to the Base Rate in
effect from time to time, and

(iii) On March 15, 1984 and on each September 15 and March 15
thereafter, an installment of interest accrued on the unpaid portion of
the Purchase Price for all Groups from time to time outstanding until
the same shall have become due and payable, at a fluctuating rate
per annum equal at all times to Y% of 1% per annum above the Base
Rate in effect from time to time;

(c) On March 15, 1982 and on each September 15 and March 15
thereafter to and including September 15, 1988, in addition to the
installment of interest then payable, an installment, in each case, in
an amount substantially equal to one-fourteenth of the original
Purchase Price for all Groups; provided, however, that the last such
installment shall be in the amount necessary to repay in full the
unpaid portion of the Purchase Price.

Each change in the fluctuating interest rate hereunder shall take effect
simultaneously with the corresponding change in the Base Rate. As used
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herein the term ‘‘Base Rate’’ means a fluctuating interest rate per annum
equal at all times to the rate of interest announced publicly by Citibank,
N.A. in New York, New York, from time to time as Citibank's base rate.

The term *‘Closing Date’’ shall mean such date, not more than ten
business days following presentation by Manufacturer to Vendee of an
invoice and the Certificates of Acceptance for such a Group, as shall be
fixed by Vendee by written notice delivered to Vendor at least seven
business days prior to the Closing Date designated therein, or if Vendee
shall fail for any reason to give, within the time above provided, notice to
Manufacturer fixing the Closing Date, then ‘‘Closing Date’ shall mean
the tenth business day next following such presentation by Manufacturer
to Vendee. The term ‘‘business days’’ as used herein means calendar
days, excluding Saturdays, Sundays and holidays on which banks in the
State of New York are authorized or required to close. The Final Closing
Date shall be on or before June 30, 1982.

Interest under this Agreement shall be determined on a basis of a
year of 365 or 366 days, as the case may be, for the actual number of
days (including the first day but excluding the last day elapsed).

Vendee will pay interest at a rate per annum, equal to the Base Rate
plus 1% to the extent legally enforceable, upon all amounts remaining
unpaid after the same shall have become due and payable pursuant to the
terms hereof, anything herein to the contrary notwithstanding.

All payments provided for in this Agreement shall be made in such
coin or currency of the United States of America as at the time of
payment shall be legal tender for the payment of public and private debts,
and shall be made in funds then immediately available to the Vendor or
its assignees. Whenever any date for the payment of principal or interest
hereunder shall fall on a day which is not a business day, such payment
shall be payable on the next succeeding business day, and, with respect
to payments of principal, interest thereon shall be payable at the then
applicable rate during such extended period.

The unpaid indebtedness in respect of the Purchase Price, with
accrued interest thereon, may be prepaid in whole or in part at any time
by Vendee without penalty upon five days’ notice.
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ARTICLE 4. Taxes. Vendee agrees that, in addition to all other
payments herein provided, it will promptly pay or cause to be paid all
Federal, state or local taxes, assessments, charges, fines, penalties or
license fees (hereinafter collectively called taxes), hereinafter levied or
imposed upon, or measured by this Agreement or any amounts received
hereunder or any assignment hereof, or participation or interest in any
assignment hereof, or any sale, use payment, shipment, delivery or
transfer of title of the Equipment under the terms hereof, or upon the
Equipment or any of the units thereof (excluding, (i) with respect to any
Vendor, other than the Manufacturer, Federal income and excess profits
taxes and net income and excess profits taxes imposed by any state under
the laws of which such Vendor is incorporated or is licensed as a foreign
corporation to do intrastate business or in which such Vendor’s principal
place of business is located, and (ii) with respect to the Manufacturer, all
gross or net income or gross receipts taxes except gross income or gross
receipts taxes in the nature of and in lieu of sales taxes or excess profits
taxes imposed upon the Vendor with respect to the amounts received by
it under this Agreement) or upon the interest of the Vendee therein, or
upon the Vendor solely by reason of its ownership of the Equipment or
any of the units thereof, and will keep at all times all and every part of
the Equipment free and clear of all taxes which might in any way affect
the title of Vendor or result in a lien upon the Equipment or any unit
thereof;; and if any tax shall have been levied against Vendor directly and
paid by Vendor, Vendee shall reimburse Vendor on presentation of an
invoice therefor; provided, however, that Vendee shall be under no
obligation to pay any taxes of any kind as long as it is contesting in good
faith and by appropriate legal proceedings such taxes, and the
nonpayment thereof does not, in the opinion of Vendor, adversely affect
the property or rights of Vendor hereunder. In the event any tax reports
are required to be made on the basis of individual units, Vendee will
either make such reports in such manner as to show the ownership of
such units by Vendor or will notify Vendor of such requirements and will
make such reports in such manner as shall be satisfactory to Vendor.

ARTICLE 5. Title to the Equipment. Vendor shall and hereby does
retain the full legal title to and property in the Equipment until Vendee
shall have made all of the payments hereunder and shall have kept and
performed all its agreements herein contained, notwithstanding the
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delivery of the Equipment to Vendee as herein provided. Any and all
additions to the Equipment that are not readily removeable without
damage to the Equipment and any and all replacements of the Equipment
and of parts thereof and additions thereto shall constitute accessions to
the Equipment and shall be subject to all terms and conditions of this
Agreement and included in the term ‘‘Equipment’’ as used in this
Agreement.

When and only when Vendor shall have been paid the full
indebtedness in respect of the Purchase Price of the Equipment, together
with interest and all other payments as herein provided and all Vendee’s
obligations herein contained shall have been performed, absolute right to
the possession of, title to and property in, the Equipment shall pass to
and vest in Vendee without further transfer or action on the part of
Vendor, except that Vendor, if requested by Vendee so to do, will
execute a bill or bills of sale transferring its title to the Equipment and
property therein to Vendee or upon its order, free, if the Vendor
executing such bill of sale shall be the Manufacturer, of all liens and
encumbrances other than the rights of Vendee hereunder and other than
any liens and encumbrances (hereinafter called ‘‘Expected Liens’’) which
would not have arisen or would have been discharged if Vendee had
performed all of its obligations hereunder or which are then being
contested by Vendee or shall have arisen out of taxes, assessments,
charges, litigation or other claims being contested by Vendee, and, if the
Vendor executing such bill of sale shall not be the Manufacturer, free of
all liens and encumbrances (other than Expected Liens and the rights of
Vendee hereunder) arising out of any act of such Vendor or of any
Vendor (other than the Manufacturer) which shall have been a
predecessor in interest of such Vendor (and such Vendor shall, at
Vendee’s expense, take such action as Vendee shall reasonably request
to make available to Vendee any warranties of the Manufacturer or of
any such predecessor Vendor). Vendor will deliver at the same place, for
record or for filing in all necessary public offices, such instrument or
instruments in writing as may be necessary or appropriate in order to
make clear upon the public records the title of Vendee to the Equipment,
and will pay to Vendee any money paid to Vendor pursuant to Article 7
hereof and not theretofore applied as therein provided. Vendee hereby
waives and releases any and all rights, existing or that may be acquired,
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in or to the payment of any penalty, forfeit or damages for failure to
execute and deliver such bill or bills of sale or to file any certificate of
payment in compliance with any law or statute requiring the filing of the
same, except for failure to execute and deliver such bill or bills of sale or
such instrument or instruments within a reasonable time after written
demand by Vendee. -

ARTICLE 6. Marking of Equipment. Vendee will cause to be
plainly, distinctly, permanently and conspicuously marked by stenciling
or otherwise on each unit of the Equipment before the Closing Date for
such unit, in letters not less than one-half inch in height, a legend
consisting of appropriate words designated by Vendor in order to protect
the title of Vendor to the Equipment and its rights under this Agreement.
Such mark shall be such as to be readily visible and as to indicate plainly
Vendor’s interest in the Equipment. In case any of the marks shall at any
time be removed, defaced or destroyed, Vendee will immediately cause
the same to be restored or replaced.

Vendee will cause each unit of the Equipment to be kept numbered
with the identifying serial number thereof as set out in Schedule A hereto
and will not permit the numbers of any such units to be changed except
with the consent of Vendor and in accordance with a statement of new
numbers to be substituted therefor, which consent and statement
previously shall have been filed with Vendor by Vendee and filed,
registered and recorded in all public offices where this Agreement shall
have been filed, registered and recorded.

Vendee will not allow the names of any person, association or
corporation to be placed on the Equipment as a designation that might be
interpreted as a claim of ownership; provided, however, Vendee may
permit the Equipment to be lettered with Vendee’s name or in some
other appropriate manner for convenience of identification of the interest
of Vendee therein or to indicate the nature of the service furnished
thereby.

ARTICLE 7. Replacement. In the event that any unit of the
Equipment shall be worn out, lost, stolen, destroyed or irreparably
damaged or otherwise rendered permanently unfit for use from any cause
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whatsoever, or taken or requisitioned by condemnation or otherwise
prior to the payment of the full indebtedness in respect of the Purchase
Price of the Equipment, together with interest thereon and all other
payments required hereby, Vendee shall promptly and fully inform
Vendor in regard thereto. When the total value, determined as
hereinafter provided, of the units that shall become worn out, lost,
stolen, destroyed, requisitioned by condemnation or otherwise, or
irreparably damaged shall amount to $50,000, Vendee shall pay to
Vendor, within sixty days thereafter, a sum equal to the total value of
such units and Vendor shall not thereafter have any interest in any
material salvageable from such units. For all purposes of this Article 7,
the value of any unit worn out, lost, stolen, destroyed, requisitioned by
condemnation or otherwise or irreparably damaged shall be the greater of
the Purchase Price of such unit or the cost of acquiring a similar unit at
the time of such wearing out, loss, theft, destruction, requisition or
irreparable damage, less, in either case, depreciation (but not any
accelerated amortization), at a rate not in excess of 10% per annum, for
the period elapsed since the Closing Date in respect of such unit to the
date of its wearing out, loss, theft, destruction, requisition or irreparable
damage. The cost of acquiring a similar unit at the time of such wearing
out, loss, theft, destruction, requisition or irreparable damage, and the
applicable rate of depreciation, shall be determined by a certificate of the
President, the Treasurer, an Assistant Treasurer, or the Chief Mechanical
Officer of Vendee filed with Vendor at the time of the aforesaid payment
and by such other and further evidence, if any, as shall reasonably be
required by Vendor.

So long as no event of default, or event which with the lapse of time
and/or demand would constitute an event of default, shall have occurred
and be continuing, any money paid to Vendor pursuant to the preceding
paragraph of this Article 7 shall, as Vendee may direct in a written
instrument filed with Vendor, at the time of such payment, be applied, in
whole or in part, (i) to prepay the installments of indebtedness payable
pursuant to Article 3, without premium, in the inverse order of their
maturity, with interest (payable by Vendee on the date of such
application) to the date of payment at the rate applicable to such
installments as provided in Article 3 hereof, or (ii) to or toward the cost
of new automobile racks to replace such unit or units worn out, lost,
stolen, destroyed, requisitioned or irreparably damaged.
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Vendee will cause any replacing unit or units to be marked as
provided in Article 6 hereof. Title to all such replacements shall be
vested in Vendor, free from all claims, liens and encumbrances and shall
be taken initially and shall be subject to the provisions hereof in all
respects as though part of the original Equipment delivered hereunder.
Vendee shall execute, acknowledge, deliver, file, register and record all
such documents and do any and all acts as may be necessary or Vendor
shall reasonably request to cause such replacements to come under and
be subject to this Agreement and to protect the title of Vendor thereto.
All such replacement units, if acquired from the Manufacturer, shall be
guaranteed and warranted by the Manufacturer in like manner as is
customary at the time of replacement for such equipment.

ARTICLE 8. Maintenance and Repair; Insurance. Vendee will at
all times, maintain, or cause the Equipment to be maintained, in good
order and repair without expense to Vendor and, at its own expense,
. maintain insurance in respect of the Equipment at the time subject hereto
in such amounts and against such risks customarily insured against by the
Vendee on similar equipment owned by it.

ARTICLE 9. Compliance with Laws and Rules. During the term of
this Agreement Vendee will comply with all lawful rules of the Interstate
Commerce Commission and any other legislative, executive, administra-
tive or judicial body exercising any power or jurisdiction over the
Equipment, to the extent that such laws and rules affect the Equipment;
and in the event that such laws or rules require the alteration of the
Equipment, Vendee will conform therewith, at its expense, and will
maintain the same in proper condition for operation under such laws and
rules; provided, however, that Vendee may, in good faith, contest the
validity or application of any such law or rule in any reasonable manner
which does not, in the opinion of Vendor, adversely affect the property
or rights of Vendor hereunder.

ARTICLE 10. Reports and Inspections. On or before March 31 in
each year, commencing with the year 1983, Vendee will furnish, or cause
to be furnished, to Vendor an accurate statement showing, as at the
preceding December 31, the amount, description and numbers of the
Equipment then covered hereby, the amount, description and numbers of
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all units of the Equipment that may have been worn out, lost, stolen,
destroyed, requisitioned by condemnation or otherwise, or irreparably
damaged, whether by accident or otherwise, during the preceding
calendar year (and in the case of the first such statement, since the dates
of delivery of the Equipment), the numbers of the units then undergoing
repairs and awaiting repairs, and such other information regarding the
condition and state of repair of the Equipment as Vendor may reasonably
request. Together with such statement Vendee will also furnish or cause
to be furnished to Vendor a statement signed by the President or the
Chief Mechanical Officer of Vendee, stating that, in the case of all
Equipment repainted during the preceding calendar year, the marks
required by Article 6 hereof have been preserved or replaced. Vendor
shall have the right, by its agents, but shall be under no obligation, to
inspect the Equipment and the records of Vendee with respect thereto at
any reasonable time during the continuance of this Agreement; provided,
however, that Vendee does not assume liability for any injury to, or the
death of, any agent or employee of Vendor incurred while exercising any
rights of Vendor under the preceding provisions of this sentence.

ARTICLE 11. Possession and Use. The Vendee, so long as it shall
not be in default under this Agreement shall be entitled, from and after
delivery of the Equipment by the Manufacturer to the Vendee, to the
possession of the Equipment and the use thereof (a) upon the lines of
railroad owned or operated by it or any Affiliate of the Vendee, whether
such line be operated alone or jointly with another and whether under
lease or otherwise, (b) upon lines of railroad over which the Vendee or
any Affiliate of the Vendee has trackage rights or rights for operation of
its trains, (c) upon the lines of connecting railroads and other carriers in
the usual interchange of traffic, and (d) upon the lines of railroad of other
carriers over which through or run-through service may from time to time
be afforded; and the Vendee may lease the Equipment to other
responsible railroads or responsible industries, but only upon and subject
to all the terms and conditions of this Agreement. Affiliate as used in this
Article shall mean any railroad company controlling or controlled by, or
under common control with the Vendee.

ARTICLE 12. Prohibition Against Liens. Vendee will pay or cause
to be paid, or otherwise satisfy and discharge, any and all sums claimed
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by any party by, through or under Vendee or its successors or assigns
(including any lessee or user) which, if unpaid, might become a lien or a
charge upon the Equipment, or any unit thereof, equal or superior to the
title of Vendor thereto, but shall not be required to pay or discharge any
such claim so long as the validity thereof shall be contested in good faith
and by appropriate legal proceedings in any reasonable manner and the
non-payment thereof does not, in the opinion of Vendor, adversely affect
the property or rights of Vendor hereunder.

ARTICLE 13. Indemnities. Vendee agrees to indemnify and save
harmless Vendor from and against all losses, damages, injuries,
liabilities, claims and demands whatsoever, regardless of the cause
thereof, and expenses in connection therewith, including counsel fees,
arising out of the retention by Vendor of title to the Equipment or out of
the use and operation thereof by Vendee or any other person during the
period when title thereto remains in Vendor.

This covenant of indemnity and the covenants set forth in Article 4
hereof shall continue in full force and effect notwithstanding the full
payment of the indebtedness in respect of the Purchase Price and the
conveyance of the Equipment, as provided in Article 5 hereof, or the
termination of this Agreement in any manner whatsoever.

Vende¢ will bear the risk of, and shall not be released from its
obligations hereunder in the event of, any damage to or the destruction or
loss of any unit of or all the Equipment.

Manufacturer warrants that its Equipment will be built in accordance
with the requirements, specifications, and standards set forth in Article 1
hereof and warrants the Equipment will be free from defects in material
and workmanship under normal use and service, the Manufacturer’s
obligations being limited to making good at its plant any part or parts of
any unit of the Equipment which shall, within one year after the delivery
of such unit to the Vendee, be returned to the Manufacturer with
transportation charges prepaid and which the Manufacturer’s examina-
tion shall disclose to its satisfaction to have been thus defective. The
Manufacturer shall not be liable for any indirect, consequential, or
special damages of whatever nature.
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THE FOREGOING WARRANTY OF THE MANUFACTURER 1S EXx-
PRESSLY IN LIEU OF ALL OTHER WARRANTIES, EXPRESSED OR
IMPLIED, INCLUDING ANY IMPLIED WARRANTY OF MERCHANTABILITY
OR FITNESS FOR A PARTICULAR PURPOSE, AND OF ALL OTHER
OBLIGATIONS OR LIABILITIES ON THE PART OF THE MANUFACTURER,
AND THE MANUFACTURER NEITHER ASSUMES NOR AUTHORIZES ANY
PERSON TO ASSUME FOR IT ANY OTHER LIABILITY IN CONNECTION
wiTH THE CONSTRUCTION AND DELIVERY OF THE EQUIPMENT,
EXCEPT AS AFORESAID. '

Manufacturer agrees with Vendee that the acceptance of any unit by
Vendee under Article 2 hereof shall not be deemed a waiver by Vendee
of any of its rights under this paragraph.

Manufacturer covenants and agrees to hold Vendee and any lessee
of the Equipment harmless from any liability or expense arising out of
any injury to, or death of, any officer or employee of Manufacturer
arising out of the inspection or repair of any unit of the Equipment or any
part thereof by Manufacturer, prior to acceptance of delivery of such unit
by the Vendee or relative to repairs required by Manufacturer’s above
stated warranty obligation, unless the injury arises out of the willful
misconduct of negligence of Vendee.

ARTICLE 14. Patent Indemnities. Except in cases of articles or
materials specified by the Vendee and not manufactured by the
Manufacturer and in cases of designs, systems, processes, formulae or
combinations specified by the Vendee and not developed or purported to
be developed by the Manufacturer, the Manufacturer agrees to
indemnify, protect and hold harmless the Vendee from and against any
and all liability, claims, costs, charges and expenses, including royalty
payments and counsel fees, in any manner imposed upon or accruing
against the Vendee, its assigns or the users of the Equipment because of
the use in or about the construction or operation of any of the Equipment
of any design, system, process, formula, combination, article or material
which infringes or is claimed to infringe on any patent or other right. The
Vendee likewise will indemnify, protect and hold harmless the
Manufacturer from and against any and all liability, claims, demands,
costs, charges, and expenses, including royalty payments and counsel
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fees, in any manner imposed upon or accruing against the Manufacturer
because of the use in or about the construction or operation of the
Equipment, or any unit thereof, of any design, process or combination
specified by the Vendee and not developed or purported to be developed
by the Manufacturer, or article or material specified by the Vendee and
not manufactured by the Manufacturer, which infringes or is claimed to
infringe on any patent or other right.

ARTICLE 15. Assignments. Vendee will not sell, assign, transfer
or otherwise dispose of its rights under this Agreement or, except as
provided in Article 11 hereof, transfer the right to possession of any unit
of Equipment without first obtaining the written consent of Vendor.

All or any of the rights, benefits and advantages of Vendor under this
Agreement, including the right to receive the payments herein provided
to be made by Vendee, may be assigned by Vendor and reassigned by
any assignee at any time or from time to time. No such assignment shall
subject any assignee to, or relieve Manufacturer from, any of the
obligations of Manufacturer to respond to its guaranties, warranties and
indemnities contained in Articles 13 and 14 hereof, or relieve Vendee of
its obligations to Manufacturer under Articles 2, 4, 13 and 14 hereof or
any other obligation which, according to its terms and context, is
intended to survive an assignment.

Upon any such assignment, either the assignor or the assignee shall
give written notice to Vendee, together with a counterpart or copy of
such assignment, stating the identity and post office address of the
assignee, and such assignee shall by virtue of such assignment acquire all
of Vendor’s right, title and interest in and to the Equipment, or in and to
a portion thereof, as the case may be, subject only to such reservations
as may be contained in such assignment. From and after the receipt by
Vendee of the notification of any such assignment, all payments
thereafter to be made by Vendee hereunder shall, to the extent so
assigned, be made to or for the account of the assignee in such manner as
it may direct.

Vendee understands that the transfer or assignment of this
Agreement or of some or all of the rights of Vendor hereunder is
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contemplated. Vendee expressly represents, for the purpose of assurance
to any person, firm or corporation considering the acquisition of this
Agreement, or of any of the rights of Vendor hereunder, and for the
purpose of inducing such acquisition, that in the event of such transfer or
assignment by Vendor (as hereinbefore provided), the rights of such
assignee to the entire unpaid indebtedness in respect of the Purchase
Price or such part thereof as may be assigned, together with interest
thereon, as well as any other rights hereunder which may be so assigned,
shall not be subject to any defense, set-off, counterclaim or recoupment
whatsoever arising out of any breach of any obligation of Manufacturer in
respect of the Equipment or in respect of any indemnity herein
contained, nor subject to any defense, set-off, counterclaim or
recoupment whatsoever arising by reason of any other indebtedness or
liability at any time owing to Vendee by Manufacturer. Any and all such
obligations, howsoever arising, shall be and remain enforceable by
Vendee against and only against Manufacturer.

In the event of any such transfer or assignment, Vendee will, in
connection with the settlement for the Equipment or any part thereof,
deliver to the assignee or transferee all documents required by the terms
of such transfer or assignment to be delivered by Vendee to the assignee
or transferee in connection with such settlement.

In the event of any such transfer or assignment, or successive
transfers or assignments by Vendor, of title to the Equipment and of
Vendor’s rights hereunder in respect thereof, Vendee will, at Vendee’'s
expense, whenever requested by such transferee or assignee, change or
cause the change of the markings to be maintained on each side of each
unit of the Equipment so as to indicate the title of such transferee or
assignee to the Equipment, such markings to bear such words or legend
as shall be specified by such transferee or assignee.

Nothing in this Article 15 shall be deemed to restrict the right of
Vendee to assign or transfer its interest under this Agreement in the
Equipment or possession of the Equipment to any corporation (which
shall have assumed the obligations hereunder of Vendee) into which or
with which Vendee shall have become merged or consolidated or which
shall have acquired the property of Vendee as an entirety or substantially
as an entirety.
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If Manufacturer shall have assigned this Agreement in whole or in
part to any person, natural or corporate (hereinafter called the
‘“*Assignee’’) and as a result of such assignment the Assignee is entitled
to receive the payments specified in Article 3 hereof and Manufacturer
shall not have received on or before the Closing Date payment in full of
the Purchase Price specified in Article 3 for each and every unit of the
Equipment for any reason whatsoever other than solely because of
Manufacturer’s failure to perform and fulfill a condition precedent to the
receipt by Manufacturer of such payment, the performance and
fulfillment of which is in the sole and exclusive control of Manufacturer,
Manufacturer shall promptly notify Vendee of Manufacturer’s failure to
receive such payment and Vendee shall, unless Manufacturer shall have
received such payment from Assignee prior thereto, pay to Manufacturer
in cash within twenty (20) days after the receipt by Vendee of such
notification the Purchase Price specified in Article 3 for each and every
unit of Equipment, together with interest, at the Base Rate, on the
aggregate Purchase Price of all such units of Equipment from the Closing
Date to the date on which Vendee shall have paid in full to Manufacturer
such aggregate Purchase Price.

ARTICLE 16. Defaults. In the event that any one or more of the
following events of default (called ‘‘events of default’’) shall occur and be
continuing, to wit:

(a) Vendee shall fail to pay in full any sum payable by it as
herein provided within ten (10) days after the mailing by Vendor to it
of notice of such failure; or

(b) Vendee shall refuse, or for more than thirty (30) days after
Vendor shall have demanded in writing performance thereof shall
fail, to comply with any covenant, agreement, term or provision of
this Agreement on its part to be kept and performed or to make
provision satisfactory to Vendor for such compliance; or

(c) Any proceedings shall be commenced by or against Vendee
for the appointment of a receiver or receivers or for any relief under
any bankruptcy or insolvency law or law relating to the relief of
debtors, readjustments of indebtedness, reorganizations, arrange-
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ments, compositions or extensions (other than a proceeding which
does not seek any readjustment or impairment of any obligations
contained in this Agreement) or Vendee shall suffer any involuntary
transfer of its interest in and under this Agreement by bankruptcy or
by the appointment of a receiver or trustee or by execution or by any
judicial or administrative decree or process or otherwise (unless such
transfer, decree or process shall within thirty days from the effective
date thereof be nullified, stayed or otherwise rendered ineffective),
and all the obligations of Vendee under this Agreement shall not
have been either duly assumed in writing pursuant to a court order
or decree by a trustee or trustees or receiver or receivers appointed
for Vendee or for its property in connection with any such
proceedings in such manner that such obligations shall have the
same status as obligations incurred by such a trustee or trustees or
receiver or receivers in bankruptcy or insolvency proceedings
pursuant to order or decree of such court, or otherwise given the
same status as obligations assumed by such a trustee or trustees or
receiver or receivers, within thirty (30) days after such appointment,
if any, or sixty (60) days after such proceedings shall have been
commenced, whichever shall be earlier (unless such proceedings
shall have theretofore been dismissed, or discontinued); or

(d) Vendee shall make or suffer any unauthorized assignment or
transfer of this Agreement or any interest herein or any unauthorized
transfer of the right to possession of any unit of the Equipment;

then at any time after the occurrence of such an event of default Vendor
may, upon written notice to Vendee and upon compliance with any legal
requirements then in force and applicable to such action by Vendor,
declare the entire indebtedness in respect of the Purchase Price of the
Equipment, together with the interest thereon then accrued and unpaid,
immediately due and payable, without further demand, and thereafter the
aggregate of the unpaid balance of such indebtedness and interest shall
bear interest from the date of such declaration at a rate equal to the Base
Rate plus 1%, to the extent legally enforceable, and Vendor shall
thereupon be entitled to recover judgment for the entire unpaid balance
of the indebtedness in respect of the Purchase Price of the Equipment so
payable, with interest as aforesaid, and to collect such judgment out of
any property of Vendee wherever situated.
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Vendor may at its election waive any such event of default and its
consequences and rescind and annul any such declaration by notice to
Vendee in writing to that effect, and thereupon the respective rights of
the parties shall be as they would have been if no such default had
existed and no such declaration had been made. Notwithstanding the
provisions of this paragraph, it is expressly understood and agreed by
Vendee that time is of the essence of this Agreement and that no such
waiver, rescission or annulment shall extend to or affect any other
subsequent default or impair any rights or remedies consequent thereon.

ARTICLE 17. Remedies. If any event of default shall occur, then
at any time after the entire indebtedness in respect of the Purchase Price
shall have been declared immediately due and payable as hereinbefore
provided and during the continuance of such default, the Vendor, to the
extent not prohibited by any mandatory requirements of law, may, upon
such further notice, if any, as may be required for compliance with any
mandatory requirements of law applicable to the action to be taken by
Vendor, take or cause to be taken by its agent or agents immediate
possession of the Equipment, or any unit thereof, without liability to
return to Vendee any sums theretofore paid and free from all claims
whatsoever, except as hereinafter in this Article 17 expressly provided,
and may remove the same from possession and use of Vendee or any
other person, and for such purpose may enter upon premises of Vendee
where any of the Equipment may be located and may in connection with
such removal use any facilities of Vendee without process of law. In case
Vendor shall rightfully demand possession of the Equipment in
pursuance of this Agreement and shall reasonably designate a point or
points upon the premises of Vendee for the delivery of the Equipment to
Vendor, Vendee shall, at its own expense, including any and all costs to
remove the Equipment from the cars to which the Equipment is attached,
forthwith cause the Equipment to be moved to such point or points as
shall be designated by Vendor and shall there deliver the Equipment or
cause it to be delivered to Vendor, and, at the option of Vendor, Vendor
may keep the Equipment on any of the premises of Vendee until Vendor
shall have leased, sold, or otherwise disposed of the same, and for such
purpose Vendee agrees to furnish, without charge for rent or storage, the
necessary facilities at any point or points selected by Vendor reasonably
convenient to Vendee. This agreement to deliver the Equipment as
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hereinbefore provided is of the essence of the agreement between the
parties, and upon application to any court of equity having jurisdiction
over the premises, Vendor shall be entitled to a decree against Vendee
requiring specific performance hereof. Vendee hereby expressly waives
any and all claims against Vendor and its agent or agents for damages of
whatever nature in connection with any retaking of any unit of the
Equipment in any reasonable manner.

If an event of default shall occur, then and at any time thereafter
during the continuance of such default Vendor may proceed to exercise
one or more, or all of the Vendee’s rights and remedies under any
contract relating to the use of any of the Equipment, and in such event
may collect any payments due thereunder. Treating any contract as
continuing in effect and continuing to collect the payments thereunder
shall not be deemed to be an election of remedies so as to prevent
Vendor from declaring such contract terminated, or exercising any other
remedy available to Vendor. If Vendor shall so terminate the contract
relating to the use of any of the Equipment, it shall be entitled to collect
all unpaid sums due and payable to Vendee, and may lease or license the
use of the Equipment or any units thereof upon such terms, in such
manner and to such persons as it shall see fit, without notice to or
consent by Vendee, and collect all rentals and other sums payable under
any such lease or license.

If any event of default shall occur, then at any time thereafter during
the continuance of such default and after the entire indebtedness in
respect of the Purchase Price shall have been declared immediately due
and payable as hereinbefore provided, Vendor (after retaking possession
of the Equipment as hereinbefore in this Article 17 provided) may at its
election retain the Equipment as its own and make such disposition
thereof as Vendor shall deem fit, and in such event all of Vendee’s rights
in the Equipment will thereupon terminate and, to the extent not
prohibited by any mandatory requirements of law, all payments made by
Vendee may be retained by Vendor as compensation for the use of the
Equipment by Vendee; provided, however, that if Vendee, within twenty
(20) days of receipt of notice of Vendor's election to retain the
Equipment for its own use, as hereinafter provided, shall pay or cause to
be paid to Vendor the total unpaid balance of the indebtedness in respect
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of the Purchase Price of all the Equipment, together with interest accrued
and unpaid and all other payments due by Vendee under this Agreement,
then in such event absolute right to the possession of, title to and
property in such Equipment shall pass to and vest in Vendee; or Vendor,
with or without retaking possession thereof, may at its election sell the
Equipment, or any unit thereof, free from any and all claims of Vendee,
at law or in equity, at public or private sale and with or without
advertisement as Vendor may determine, all subject to and in compliance
with any mandatory requirements of law then in force and applicable to
such sale; and the proceeds of such sale, less attorney’s fees and any
other expenses incurred by Vendor in taking possession of, removing,
storing and selling the Equipment, shall be credited on the amount due to
Vendor under the provisions of this Agreement. Written notice of
Vendor’s election to retain the Equipment for its own use may be given
to Vendee by telegram or registered mail addressed to Vendee as
provided in Article 22 hereof, at any time during a period of thirty (30)
days after the entire indebtedness in respect of the Purchase Price shall
have been declared immediately due and payable as hereinbefore
provided; and if no such notice shall have been given, Vendor shall be
deemed to have elected to sell the Equipment in accordance with the
provisions of this Article 17.

To the extent permitted by any mandatory requirements of law then
in force and applicable thereto, any sale of the Equipment hereunder may
be held or conducted at the City of St. Louis, State of Missouri at such
time or times as Vendor may fix (unless Vendor shall specify a different
place or places, in which case the sale shall be held at such place or
places and at such time or times as Vendor may specify) in one lot and as
an entirety, or in separate lots and without the necessity of gathering at
the place of sale the property to be sold, and in general in such manner as
Vendor may determine in compliance with any such requirements of law,
provided that Vendee shall be given written notice of such sale as
provided in any such requirements, but in any event not less than ten (10)
days prior thereto, by telegram or registered mail addressed to Vendee as
provided in Article 22 hereof. If such sale shall be a private sale
permitted by such requirements, it shall be subject to the right of Vendee
to purchase or provide a purchaser, within ten (10) days after notice of
the proposed sale price, at the same price offered by the intended
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purchaser or a better price. To the extent not prohibited by any such
requirements of law, Vendor may itself bid for and become the purchaser
of the Equipment, or any unit thereof, so offered for sale without
accountability to Vendee (except to the extent of surplus money received
as hereinafter provided in this Article 17), and in payment of the
purchase price therefor Vendor shall be entitled to the extent not
prohibited as aforesaid to have credited on account thereof all sums due
to Vendor from Vendee hereunder.

Each and every power and remedy hereby specifically given to
Vendor shall be in addition to every other power and remedy hereby
specifically given or now or hereafter existing at law or in equity, and
each and every power and remedy may be exercised from time to time
and simultaneously and as often and in such order as may be deemed
expedient by Vendor. All such powers and remedies shall be cumulative,
and the exercise of one shall not be deemed a waiver of the right to
exercise any other or others. No delay or omission of Vendor in the
exercise of any such power or remedy and no renewal or extension of
any payments due hereunder shall impair any such power or remedy or
shall be construed to be a waiver of any default or an acquiescence
therein.

If, after applying all sums of money realized by Vendor under the
remedies herein provided, there shall remain any amount due to it under
the provisions of this Agreement, Vendee shall pay the amount of such
deficiency to Vendor upon demand, and if Vendee shall fail to pay such
deficiency, Vendor may bring suit therefor and shall be entitled to
recover a judgment therefor against Vendee. If, after applying as
aforesaid all sums realized by Vendor, there shall remain a surplus in the
possession of Vendor, such surplus shall be paid to Vendee.

Vendee will pay all reasonable expenses, including attorneys’ fees,
incurred by Vendor in enforcing its remedies under the terms of this
Agreement. In the event that Vendor shall bring any suit to enforce any
of its rights hereunder and shall be entitled to judgment, then in such suit
Vendor may recover reasonable expenses, including attorneys’ fees, and
the amount thereof shall be included in such judgment.

In the event of assignments of interest hereunder to more than one
assignee, each such assignee shall be entitled to exercise all rights of
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Vendor hereunder in respect of the Equipment assigned to such assignee,
irrespective of any action or failure to act on the part of any other
assignee.

ARTICLE 18. Applicable State Laws. Any provision of this
Agreement prohibited by any applicable law of any State, or which by
any applicable law of any State would convert this Agreement into any
instrument other than an agreement of conditional sale, shall as to such
State be ineffective, without modifying the remaining provisions of this
Agreement. Where, however, the conflicting provisions of any applicable
State law may be waived, they are hereby waived by Vendee to the full
extent permitted by law, to the end that this Agreement shall be deemed
to be an agreement of conditional sale and enforceable as such.

Except as otherwise provided in this Agreement, Vendee, to the
fullest extent permitted by law, hereby waives all statutory or other legal
requirements for any notice of any kind, notice of intention to take
possession of or to sell or lease the Equipment, or any unit thereof, and
any other requirements as to the time, place and terms of sale thereof,
any other requirements with respect to the enforcement of Vendor's
rights hereunder and any and all rights of redemption.

ARTICLE 19. Extension Not a Waiver. No delay or omission in
the exercise of any power or remedy herein provided or otherwise
available to Vendor shall impair or affect Vendor’s right thereafter to
exercise the same. Any extension of time for payment hereunder or other
indulgence duly granted to Vendee shall not otherwise alter or affect
Vendor’s rights or Vendee’s obligations hereunder. Vendor’s acceptance
of any payment after it shall become due hereunder shall not be deemed
_ to alter or affect Vendee’s obligations or Vendor's rights hereunder with
respect to any subsequent payments or any prior or subsequent default
hereunder.

ARTICLE 20. Recording. Vendee will cause this Agreement and
any assignments hereof, and any amendments or supplements hereto or
thereto, to be filed, recorded, or deposited and re-filed, re-recorded or
re-deposited, if necessary, (i) with the Interstate Commerce Commission
pursuant to 49 U.S.C. § 11303, and (ii) in accordance with the terms of
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the Missouri Uniform Commercial Code in order to publish notice of and
to protect the title of Vendor to the Equipment; and Vendee will from
time to time do and perform any other act and will execute,
acknowledge, deliver, file and record any and all further instruments
required by law or reasonably requested by Vendor for the purpose of
proper protection, to the satisfaction of counsel for Vendor, of its title to
the Equipment and its rights under this Agreement or for the purpose of
carrying out the intention of this Agreement; and Vendee will promptly
furnish or cause to be furnished to Vendor certificates or other evidences
of such filing, registration and recording and an opinion or opinions of
counsel for Vendee with respect thereto, satisfactory to Vendor.

ARTICLE 21. Payment of Expenses. In the case of the first
assignment by Vendor of this Agreement, Vendee will pay the reasonable
expenses of the assignee (including counsel fees) in connection with such
assignment. In addition, Vendee will pay all stamp and other taxes, and
will also pay the expenses of printing or other duplicating, execution,
acknowledgment, delivery, filing, registration or recording of this
Agreement, of the first assignment by Vendor of this Agreement, of any
instrument supplemental to or amendatory of this Agreement, or such
assignment, and of any certificate of the payment in full of the
indebtedness in respect of Purchase Price due hereunder.

ARTICLE 22. Notice. Any notice hereunder to Vendee shall be
deemed to be properly served if delivered or mailed to Vendee at 210
North 13th Street, St. Louis, Missouri 63103 or at such other address as
may have been furnished in writing by Vendee to Vendor. Any notice
hereunder to Manufacturer shall be deemed to be properly served if
delivered or mailed to Manufacturer at 1800 Century Blvd., N.E.,
Atlanta, Georgia 30345, or at such other address as may have been
furnished in writing to Vendee by Manufacturer. Any notice hereunder to
any assignee of Vendor or of Vendee shall be deemed to be properly
served if delivered or mailed to such assignee at such address as may
have been furnished in writing to Vendee or Vendor, as the case may be,
by such assignee.

ARTICLE 23. Article Headings. All article headings are inserted
for convenience only and shall not affect any construction or
interpretation of this Agreement.
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ARTICLE 24. Law Governing. The terms of this Agreement and
all rights and obligations hereunder shall be governed by the laws of the
State of Missouri; provided, however, that the parties shall be entitled to
all rights conferred by 49 U.S.C. § 11303 and such additional rights
arising out of the filing, recording or deposit hereof, if any, and of any
assignment hereof as shall be conferred by the laws of the several
jurisdictions in which this Agreement or any assignment hereof shall be
filed, recorded or deposited, or in which any unit of the Equipment shall
be located, and any rights arising out of the marking of the units of
Equigment“proyided for in Article 6 hereof.

ARTICLE 25. Definitions. The term ‘‘Vendor’’ whenever used in
this Agreement means, before any assignment of any of its rights
hereunder, PORTEC, INC. and any successor or successors for the time
being to its properties, and, after any such assignment, both any assignee
or assignees for the time being of such particular assigned rights as
regards such rights, and also any assignor as regards any rights hereunder
that are retained or excluded from any assignment; and the term
‘‘Manufacturer’’ whenever used in this Agreement, means, both before
and after such assignment, PORTEC, INC. and any successor or
successors for the time being to its properties.

ARTICLE 26. Execution. This Agreement may be executed in any
number of counterparts, each of which so executed shall be deemed to be
an original, and such counterparts together shall constitute but one and
the same contract, which shall be sufficiently evidenced by any such
original counterpart. Although this Agreement is dated as of September
15, 1981, for convenience, the actual date or dates of execution hereof by
the parties hereto is, or are, respectively, the date or dates stated in the
acknowledgments hereto annexed.

ARTICLE 27. Effect and Modification. This Agreement ex-
clusively and completely states the rights of Vendor and Vendee with
respect to the Equipment and supersedes all other agreements, oral or
written, with respect to the Equipment. No variation of this Agreement
and no waiver of any of its provisions or conditions shall be valid unless
in writing and signed by duly authorized officers of Vendor and Vendee.
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IN WITNESS WHEREOF, the parties hereto, each pursuant to due
corporate authority have caused these presents to be signed in their
respective corporate names by duly authorized officers and their

respective corporate seals to be hereunto affixed and duly attested, all as
of the day, month and year first above written.

MissOuURI PACIFIC RAILROAD

COMPANY
By / 7%%!&/

Vtce President

Attest
ﬁth Secretary

(Corporate Seal)

PorTEC, INC.

By g
ice President

Attest: : é//m,ﬁrn

S<cretary

(Corporate Seal)
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City oF ST. Louls

On this/7z4 day ofW, 1981, before me appeareda?.ﬂ Q}M
ﬁﬂ:ﬁffiuow’ﬂf , to me personally known, who, being by me duly sworn,
says that he is a Vice President of Missourl PACIFIC RAILROAD
CoMmpPANY and that the seal affixed to said instrument is the corporate
seal of said corporation, and that said instrument was signed and sealed
on behalf of said corporation by authority of its Board of Directors and
that said Officer acknowledged said instrument to be the free act and
deed of said corporation.

STATE OF MISSOURI } ss.:

IN WITNESS WHEREOF, I hereunto set my hand and official seal.

{Notarial Seal)

&f,/ Cotstrsi o
My Commission Expires Jamuary 28, 1982 Noétary Public LORETTA | EDWARDS

STATE OF J//inoi$ } S:
COUNTY OF Pulag<€

On this /§™* day of Ser+ember 1981 before me appeared S.A.
kovdCh , to me personally known, who, being by me duly sworn,
says that he is a Vice President of PORTEC, INC. and that the seal affixed
to said instrument is the corporate seal of said corporation, and that said
instrument was signed and sealed on behalf of said corporation by
authority of its Board of Directors and that said Officer acknowledged
said instrument to be the free act and deed of said corporation.

IN WITNESS WHEREOF, I hereunto set my hand and official seal.

{Notarial Seal) - .
N Qg
Notary Public

.y, QoTNMUIDILO™ QX PV

SQ_;@’(_@Y\N\DQJ\ \Q ) QRN

-
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BASE PRICE

MAXIMUM PRICE
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SCHEDULE A

—319 Tri-Level Automobile Racks, Fully
Enclosed

—ETKP-138

—Racks to bear Manufacturer’s Serial Nos.
1000 through 1318.

—$13,701,050 for 319 units

—$15,071,155 for 319 units



AGREEMENT AND ASSIGNMENT
Between
PORTEC, INC.
and

CITIBANK, N.A.

Dated as of September 15, 1981



AGREEMENT AND ASSIGNMENT dated as of September
15, 1981, between PORTEC, INC., a Delaware corporation (hereinaf-
ter called ‘‘Manufacturer’’), and CITIBANK, N.A., a national
banking association organized under the laws of the United States of
America, whose address is 399 Park Avenue, New York, New York
10043 (said Bank being hereinafter called ‘‘Assignee’’);

WHEREAS, Manufacturer and MisSOURI PACIFIC RAILROAD CoM-
PANY, a corporation of the State of Delaware (hereinafter called
‘‘Vendee’’), have entered into a Conditional Sale Agreement dated
September 15, 1981 (hereinafter called the ‘‘Conditional Sale Agree-
ment’’), covering the sale, on the conditions therein set forth, by
Manufacturer and the purchase by Vendee of the equipment described in
Schedule A to the Conditional Sale Agreement (hereinafter called the
‘*Equipment’’);

Now THEREFORE, THIS AGREEMENT AND ASSIGNMENT WITNES-
SeTH: That in consideration of the sum of One Dollar ($1.00) and other
good and valuable consideration paid by Assignee to Manufacturer, the
receipt of which is hereby acknowledged, as well as of the mutual
covenants herein contained:

SEcTION 1. Manufacturer hereby sells, assigns, transfers and sets
over to Assignee, its successors and assigns, (a) all the right, title and
interest of Manufacturer in and to the Equipment and each unit thereof
when and as severally delivered and accepted under the Conditional Sale
Agreement, and, as to each such unit, upon payment by Assignee to
Manufacturer of the amounts required to be paid pursuant to the first
paragraph of Section 5 hereof in respect of each such unit, (b) subject to
the condition set forth in (a) of this paragraph to be performed by
Assignee, all the right, title and interest of Manufacturer in and to the
Conditional Sale Agreement (except the right to manufacture and the
right to receive payments provided for in the last paragraph of Article 15
of the Conditional Sale Agreement and the right to reimbursement for
taxes paid or incurred by Manufacturer as provided in Article 4 thereof,
all and each and every one of which rights are hereby expressly and
specifically reserved to Manufacturer) and in and to any and all amounts
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which may be or become due or owing by Vendee to Manufacturer under
the Conditional Sale Agreement on account of its indebtedness in respect
of the purchase price of the Equipment and interest thereon, and in and
to any other sums which may be or become due from Vendee under the
Conditional Sale Agreement, except as hereinabove excluded, and (c)
subject to the condition set forth in (a) of this paragraph to be performed
by Assignee, all of Manufacturer’s rights, powers, privileges, obligations
and remedies under the Conditional Sale Agreement (without any
recourse, however, against Manufacturer for or on account of the failure
of Vendee to make any of the payments provided for in, or otherwise to
comply with, any of the provisions of the Conditional Sale Agreement);
provided, however, that this Agreement and Assignment shall not subject
Assignee to, or transfer, or pass, or in any way affect or modify, the
liability of Manufacturer in respect of its obligations contained in Articles
13 and 14 of the Conditional Sale Agreement, or relieve Vendee from its
obligations to Manufacturer under said Articles 13 and 14, it being
understood and agreed that notwithstanding this Agreement and
Assignment, or any subsequent assignment pursuant to the provisions of
Article 15 of the Conditional Sale Agreement, all obligations of
Manufacturer to Vendee in respect of the Equipment shall be and remain
enforceable by Vendee, its successors and assigns, against and only
against Manufacturer. In furtherance of the foregoing assignment and
transfer, Manufacturer hereby authorizes and empowers Assignee, in
Assignee’s own name or in the name of Assignee’s nominee or in the
name of and as attorney, hereby irrevocably constituted, for Manufac-
turer, to ask, demand, sue for, collect, receive and enforce any and all
sums to which Assignee is or may become entitled under this Agreement
and Assignment and compliance by Vendee with the terms and
agreements on its part to be performed under the Conditional Sale
Agreement, but at the expense and liability and for the sole benefit of
Assignee.

SECTION 2. Manufacturer covenants and agrees that it has caused
or will cause the Equipment to be constructed in accordance with the
Conditional Sale Agreement and will deliver the same to Vendee in
accordance with the provisions of the Conditional Sale Agreement and
that, notwithstanding this Agreement and Assignment, it will perform and
fully comply with each and all of the covenants and conditions of the
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Conditional Sale Agreement set forth to be performed and complied with
by Manufacturer and over which Manufacturer after the execution of this
Agreement and Assignment has the power to perform. Manufacturer
further covenants and agrees that it will warrant to Assignee and Vendee
that at the time of delivery of each unit of the Equipment under the
Conditional Sale Agreement (as determined in accordance with the
second paragraph of Article 2 thereof) it had legal title to such unit and
good and lawful right to sell such unit and that the title to such unit was
free of all claims, liens and encumbrances of any nature except only the
rights of Assignee under this Agreement and Assignment and of all
persons claiming by, through or under Assignee, and the rights of Vendee
under the Conditional Sale Agreement and of all persons claiming by,
through or under Vendee subject to the Conditional Sale Agreement; and
Manufacturer further covenants and agrees that it will defend the title to
such unit against the demands of all persons whomsoever based on
claims originating prior to such delivery of such unit under the
Conditional Sale Agreement; all subject, however, to the provisions of
the Conditional Sale Agreement and the rights of Assignee under this
Agreement and Assignment and of all persons claiming by, through or
under Assignee, and the rights of Vendee under the Conditional Sale
Agreement and of all persons claiming by, through or under Vendee
subject to the Conditional Sale Agreement.

SECTION 3. Except in cases of articles or materials specified by the
Vendee and not manufactured by the Manufacturer and in cases of
designs, systems, processes, formulae or combinations specified by the
Vendee and not developed or purported to be developed by the
Manufacturer, the Manufacturer agrees to indemnify, protect and hold
harmless the Assignee from and against any and all liability, claims,
costs, charges and expenses, including royalty payments and counsel
fees, in any manner imposed upon or accruing against the Assignee, its
assigns or the users of the Equipment because of the use in or about the
construction or operation of any of the Equipment of any design, system,
process, formula, combination, article or material which infringes or is
claimed to infringe on any patent or other right. The Vendee likewise will
indemnify, protect and hold harmless the Manufacturer from and against
any and all liability, claims, demands, costs, charges, and expenses,
including royalty payments and counsel fees, in any manner imposed
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upon or accruing against the Manufacturer because of the use in or about
the construction or operation of the Equipment or any unit thereof, of
any design, process or combination specified by the Vendee and not
developed or purported to be developed by the Manufacturer, or article
or material specified by the Vendee and not manufactured by the
Manufacturer, which infringes or is claimed to infringe on any patent or
other right.
<
Manufacturer agrees that any amount payable to Manufacturer by
Vendee, whether pursuant to the Conditional Sale Agreement or
otherwise, not hereby assigned to Assignee, shall not be secured by any
lien or charge on any of the units of the Equipment.

SECTION 4. Pursuant to Article 6 of the Conditional Sale
Agreement, Assignee hereby designates that each unit of the Equipment
will be plainly, distinctly, permanently and conspicuously marked by
stenciling or otherwise of each unit in letters not less than one-half inch
in height, with the following legend:

*“THis EQUIPMENT Is SuBJECT TO A SECURITY
INTEREST IN FAVOR OF CITIBANK, N.A. UNDER
THE Missourl UNIFORM CoMMERcCIAL CODE
AND UNDER 49 USC § 11303.”

SECTION 5. On each Closing Date, fixed as provided in Article 3 of
the Conditional Sale Agreement, with respect to a Group (as defined in
said Article 3) of the Equipment, Assignee shall pay to Manufacturer (or
to such person or institution as may be designated by Manufacturer in a
written instrument signed by Manufacturer) an amount equal to the
invoice price of the Group then being settled for, which under the terms
of said Article 3 is payable by the Vendee in installments, provided:

(i) There shall have been delivered to Assignee, at least five
business days prior to such Closing Date, conformed counterparts or
copies as may be appropriate of the documents hereinafter
enumerated to be delivered on such Closing Date in such number as
Assignee may reasonably request, and
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(ii) There shall have been delivered to Assignee, on the Closing
Date, executed counterparts or copies as may be appropriate of the
documents hereinafter enumerated in such number as Assignee may
reasonably request;

(a) A Bill of Sale from Manufacturer to Assignee, evidencing
the transfer to Assignee of title to the units of the Equipment and
warranting to Assignee and to Vendee that, at the time of delivery of
such units to Vendee under the Conditional Sale Agreement,
Manufacturer (as determined in accordance with the second
paragraph of Article 2 thereof) had legal title to such units and good
and lawful right to sell such units and the title to such units was free
of all claims, liens and encumbrances of any nature except only the
rights of Assignee under this Agreement and Assignment and all
persons claiming by, through or under Assignee and the rights of
Vendee under the Conditional Sale Agreement and of all persons
claiming by, through or under Vendee subject to the Conditional
Sale Agreement;

(b) A certificate or certificates signed by a proper officer of
Vendee stating that the units of the Equipment have been inspected
and delivery accepted on behalf of Vendee, are in good order and
condition, conform to the specifications applicable thereto and to all
applicable Interstate Commerce Commission requirements and
specifications and have been marked in accordance with Section 4
hereof; '

(c) A duplicate invoice for the appropriate units of Equipment
accompanied by or having endorsed thereon a certification by
Vendee as to the correctness of the prices stated therein;

(d) An opinion of counsel for Manufacturer stating that (i)
Manufacturer is a duly organized and existing corporation in good
standing under the laws of its state of incorporation and has the
power and authority to own its properties and to carry on its
business as now conducted, (ii) the Conditional Sale Agreement has
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been duly authorized, executed and delivered by Manufacturer and,
assuming due authorization, execution, and delivery by Vendee, is a
valid instrument binding upon Manufacturer and enforceable against
Manufacturer in accordance with its terms (subject, as to the
enforcement of remedies, to applicable bankruptcy, reorganization,
moratorium, or other similar laws from time to time in effect,
affecting the enforcement of creditors’ rights generally), (iii) this
Agreement and Assignment has been duly authorized, executed and
delivered by Manufacturer and, assuming due authorization,
execution, and delivery by Assignee, is a valid instrument binding
upon Manufacturer and enforceable against Manufacturer in ac-
cordance with its terms (subject, as to the enforcement of remedies,
to applicable bankruptcy, reorganization, moratorium, or other
similar laws from time to time in effect, affecting the enforcement of
creditors’ rights generally), (iv) Assignee is vested with all the right,
title and interest of Manufacturer in and to the Conditional Sale
Agreement purported to be assigned to Assignee by this Agreement
and Assignment and (v) title to the units of Equipment has been
validly vested in Assignee, and that such units, at the time of
delivery thereof to Vendee under the Conditional Sale Agreement (as
determined in accordance with the second paragraph of Article 2
thereof) were free of all claims, liens and encumbrances except only
the rights of Assignee under this Agreement and Assignment and of
all persons claiming by, through or under Assignee and the rights of
Vendee under the Conditional Sale Agreement and of all persons
claiming by, through or under Vendee subject to the Conditional
Sale Agreement.

The opinion of counsel for Manufacturer with respect to the
matters set forth in (iv) and (v) of this section may be based solely on
written warranties and representations made by Manufacturer and
on an examination of the books of Manufacturer containing the
minutes of meetings of its Board of Directors and of its shareholders.

(e) An opinion of counsel for Vendee stating that (i) the
Conditional Sale Agreement has been duly authorized, executed and
delivered and, assuming due authorization, execution and delivery
by Manufacturer, is a valid and binding instrument enforceable in
accordance with its terms (subject, as to enforcement of remedies, to
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applicable bankruptcy, reorganization, moratorium, or other similar
laws from time to time in effect), (ii)) this Agreement and
Assignment, assuming due authorization, execution, and delivery by
the Manufacturer and Assignee, is a valid and binding instrument
enforceable in accordance with its terms, (subject, as to enforcement
of remedies, to applicable bankruptcy, reorganization, moratorium,
or other similar laws from time to time in effect), (iii) Assignee is
vested with all the right, title and interest of Manufacturer in and to
the Conditional Sale Agreement purported to be assigned to
Assignee by this Agreement and Assignment, (iv) title to the units of
Equipment is validly vested in Assignee, free of all claims, liens and
encumbrances except the rights of Vendee under the Conditional
Sale Agreement, any interest or equity of Vendee in or to the units
of Equipment being subject to the Mortgages referred to in Section 2
of this Agreement and Assignment, both of which are subject to and
subordinate to the Conditional Sale Agreement, (v) no approval of
the Interstate Commerce Commission or any other governmental
authority is necessary for the execution and delivery of the
Conditional Sale Agreement, (vi) the Conditional Sale Agreement
and this Agreement and Assignment, or appropriate financing
statements or other notices or instruments in respect hereof and
thereof, have been filed, registered or recorded in all places as
required by law for the protection of the title of Manufacturer and
the Assignee to the Equipment and of their rights under the
Conditional Sale Agreement and this Agreement and Assignment,
(vii) that Vendee is a duly organized and existing corporation in good
standing under the laws of its state of incorporation and has the
power and authority to own its properties and to carry on its
business as now conducted and (viii) as to such other matters as
Assignee shall reasonably request.

() A certificate of a Vice President or the Treasurer of the
Vendee to the effect that no event of default as specified in the
Conditional Sale Agreement, or event which with the lapse of time
and/or demand would constitute an event of default, shall have
occurred and be continuing.

Assignee shall not be obligated to make any of the above-mentioned
payments (i) at any time while an event of default, or any event which
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with the lapse of time and/or demand provided for in the Conditional Sale
Agreement would constitute an event of default, on the part of
Manufacturer, shall be subsisting under the Conditional Sale Agreement
or (ii) with respect to any Equipment not delivered and accepted under
the Conditional Sale Agreement in sufficient time to be included in the
final Group which is to be settled for on the final Closing Date.

The term ‘‘business days’ as used herein means calendar days,
excluding Saturdays, Sundays and holidays on which banks in the State
of New York are authorized or obligated to remain closed.

SEcTION 6. Upon request of Assignee, its successors or assigns,
Manufacturer will execute any and all instruments submitted to it which
may be necessary or proper in order to discharge of record the
Conditional Sale Agreement or any other instrument evidencing any
interest of Manufacturer therein or in the Equipment. Manufacturer’s
obligation under this section shall be conditioned upon its having
received payment in full for any and all sums which Manufacturer is
entitled to receive under this Agreement and Assignment and under the
Conditional Sale Agreement.

SECTION 7. Assignee may assign all or any of its rights under the
Conditional Sale Agreement, including the right to receive any payments
due or to become due to it thereunder. In the event of any such
assignment any such subsequent or successive assignee or assignees
shall, to the extent of such assignment, enjoy all the rights and privileges
and be subject to all the obligations of Assignee hereunder.

SEcTiON 8. Manufacturer hereby:

(a) Represents and warrants to Assignee, its successors or
assigns, that the Conditional Sale Agreement was duly authorized
and lawfully executed by Manufacturer for a valid consideration,
and, assuming due authorization, execution, and delivery by
Vendee, is a valid existing agreement, binding upon Manufacturer in
accordance with its terms and that it is now in force without
amendment thereto; and
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(b) Covenants and agrees that it will from time to time and at all
times, at the request of Assignee or its successors or assigns,
execute and deliver all such further instruments of assignment,
transfer and assurance as may reasonably be submitted to it and do
such further acts and things as may be necessary and appropriate in
the premises to give effect to the provisions hereinabove set forth
and more perfectly to confirm the rights, titles and interest hereby
assigned and transferred to Assignee or intended to so be.

SECTION 9. The terms of this Agreement and Assignment and all
rights and obligations hereunder shall be governed by the laws of the
State of New York; provided, however, that the parties shall be entitled
to all the rights conferred as provided in Article 24 of the Conditional
Sale Agreement.

SEcTION 10. This Agreement and Assignment may be executed in
any number of counterparts, each of which so executed shall be deemed
to be an original, and such counterparts together shall constitute but one
and the same instrument, which shall be sufficiently evidenced by any
such original counterpart. Assignee agrees to deliver one of such
counterparts, or a certified copy thereof, to Vendee. Although this
Agreement and Assignment is dated as of September 15, 1981, for
convenience, the actual date or dates of execution hereof by the parties
hereto is or are, respectively, the date or dates stated in the
acknowledgments hereto annexed.



10

IN WITNESS WHEREOF, the parties hereto, each pursuant to due
corporate authority have caused these presents to be signed in their
respective corporate names by duly authorized officers and their
respective corporate seals to be hereunto affixed and duly attested, all as
of the day, month and year first above written.

PoRrTEC, INC.
By ,ch
Vicé President

(Corporate Seal)

ATTEST: 2 e. HrLom

cecyetdYy

CITIBANK, N.A. : \
By \—Q‘T‘C@, C. GN\S\QQ\S“

Vice President
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STATE OF T /l1nois } ss:
COUNTY OF Puvpage ’

On this /& d‘day of s-ep4emhet 198] before me appeared S, A.
kovach , to me personally known, who, being by me duly sworn,
says that he is Vice President of PORTEC, INC. and that the seal affixed to
said instrument is the corporate seal of said corporation, that said
instrument was signed and sealed on behalf of said corporation by
authority of its Board of Directors and that said Officer acknowledged
said instrument to be the free act and deed of said corporation.

IN WiTNESS WHEREOF, 1 hereunto set my hand and official seal.

~

(Notarial Seal)

Notary Public Cv\()«nnmgg (\\\W‘&*
My Gmmedd WM QIS
Septermben G 1A’y
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ACKNOWLEDGMENT OF NOTICE OF
ASSIGNMENT

Missouri PaciFic RAILROAD COMPANY hereby acknowledges due

notice of the assignment made by the foregoing Agreement and
Assignment dated as of September 15, 1981.

MissouRl PAcCIFIC RAILROAD
COMPANY

By MM%@@Z
ice President

Dated: gEp 24 1981



CITIBANK, N.A.

CERTIFICATE OF ASSISTANT SECRETARY

I, Kathleen D. Stern, Assistant Secretary of
Citibank, N.A., a national banking association ("Citibank"),
DO HEREBY CERTIFY, in connection with the execution of an
Agreement and Assignment dated as of September 15, 1981
between Portec, Inc. and Citibank, N.A., as follows:

1. Citibank is a national banking association
duly chartered under the laws of the United States
of America and holds a valid certificate to do
business as a National Banking Association.

2. Attached hereto as Exhibit A is a true
and correct copy of Section 2 of Article X of the
By-Laws of Citibank as in effect to and including
the date hereof.

3. No proceeding for the amendment of the
Articles of Association of Citibank or for the
merger, consolidation, sale of assets and business,
liquidation or dissolution of Citibank has been
taken and no such proceeding or other action is
pending or, to the best of the knowledge of the
undersigned, proposed which would affect the

validity of the MWM Wﬂ
arif Hadesrmbr
4, That the below named person, Lance C.
Griswold, has been duly appointed and has duly gquali-

fied as, and on this day is, a Vice President of
Citibank, and the signature below set opposite his

name is his genuine signature: .
-
\CGx Lance &, Griswold N=s\ce Q.Gﬁm‘\susg\g

IN WITNESS WHEREOF, I have signed this
Certificate this 2/77 day of September, 198l.

Seall .



STATE OF NEW YORK )
) S8S:
COUNTY OF NEW YORK)

Oon this 2!’7 day of September, 1981, before
me personally appeared Lance C. Griswold, to me personally
known, who, being by me duly sworn, says that he is Vice
President of CITIBANK, N.A. and Kathleen D. Stern, to me
personally known, who, being by me duly sworn, says that
she is Assistant Secretary of CITIBANK, N.A., that the
seal affixed to this instrument is the corporate seal
of said corporation, that this instrument was sealed on
behalf of said corporation by authority of its Board of
Directors, that the Agreement and Assignment dated as
of September 15, 1981 between Portec, Inc. and said
corporation (the "Agreement and Assignment") was signed
on behalf of said corporation by authority of its Board
of Directors and that the execution of the Agreement and
Assignment was the free act and deed of said corporation.

otarial seal Al A ALLL

Notary Public

PATRICK A, WALSH
biic, State of New York
Notery :lltj) 24-—21 4‘44(‘;1 5 ]
Qualified In Kzngs Lou
Cartiticate filed in New Yomlzounty

Commission Explres March 30, 1983



EXHIBIT A

Article X, Section 2

"Execution of Instruments. All agreements, indentures,
mortgages, deeds, conveyances, transfers, certificates,
declarations, receipts, discharges, releases, satisfactions,
settlements, petitions, schedules, accounts, affidavits,
bonds, undertakings, proxies and other instruments or
documents, may be signed, executed, acknowledged, verified
delivered or accepted in behalf of the Association by the
Chairman, the President, or the Chairman of the Executive
Committee, or any Vice Chairman, or any Senior Executive
Vice President, or any Executive Vice President, or the
Chairman Credit Policy Committee, or the Chairman Economic
Policy Committee, or any Senior Vice President, or the
Sceretary, or the Chief Auditor, or any Vice President, or
any Deputy Chief Auditor, or, if in connection with the
exercise of any of the fiduciary powers of the Associa-
tion, by any of said officers or by any Senior Trust Offi-
cer. Any such instruments may also be executed, acknowledged,
verified, delivered or accepted in behalf of the Association
in such other manner and by such other officers as the Board
of Directors may from time to time direct. The provisions
of this Section 2 are supplementary to any other provisions
of these By-Laws.”



