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Dear Madam:

Enclosed for recordation pursuant to the pro-
visions of 49 U.S.C. §11303 and the regulations there-
under, as revised, are the original and counterparts
of an Equipment Lease dated as of November 12, 1981.

The foregoing is a "Primary Document” as defined
in 49 C.F.R. §llle6.1(a).

A general description of the railroad equip-
ment covered by the enclosed document is set forth
in Schedule A attached to this letter and made a part
hereof.

The names and addresses of the parties to the
enclosed document are:

- ==
Lessor: Mercantile Texas Capital Corporation; &
P. O. Box 225415 =
Dallas, Texas 75265 - ?
Lessee: Richmond Leasing Company =
1700 West Loop Soutt. f il )
Houston, Texas 77027 ==
ol s

Kindly refer to the above for the "Short Sdﬁmaf?“
information regulred pursuant to the provisions of
49 C.F.R. §1116.3(d) (8).

The undersigned is authorized agent for the
Lessor for the purpose of submitting the enclosed
document for recordation.



Ms. Agatha L. Mergenovich
Secretary

Interstate Commerce Commission
November 13, 1981

Page Two

Please return the original and counterparts
of the enclosed document not needed for recordation
purposes to Charles T. Kappler, Esg., Alvord and
Alvord, 918 Sixteenth Street, Northwest, Washington,
D.C. 20006 or to the bearer hereof.

Also attached is a remittance in the amount
of $50.00 covering the required recordation fee.

Very truly yours,

! ALVORD AND ALVORD

———
By %—ﬁ' <

Charles T. Kappler




SCHEDULE A

Mercantile Texas Capital Corporation

Two hundred one (201) 100-ton 4750 cubic foot covered hopper
cars bearing the following identifying numbers:

DR 10506 - 10600, both inclusive
10602 - 10652, both inclusive
KBSR 500028 - 500042, both inclusive

RTMX 8673 - 8712, both inclusive
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equrement ease VOV 13 1981.1 &2 PM
dated as of November 12, INSEITATE COMMERCE COMMISSION
between
MERCANTILE TEXAS CAPITAL CORPORATION
as Lessor
and
RICHMOND LEASING COMPANY

as Lessee

EQUIPMENT LEASE

THIS AGREEMENT CONTAINS APPRAISAL PROVISIONS WHICH
IF HELD TO BE ARBITRATION PROVISIONS PURSUANT TO THEIR
TERMS (AND SUBJECT TO THE LAWS OF TEXAS) WILL BE SUBJECT
TO ARBITRATION UNDER THE TEXAS GENERAL ARBITRATION ACT
(ARTICLE 224 THROUGH 238~6, REVISED CIVIL STATUTES OF

TEXAS) . ’




EQUIPMENT LEASE

THIS EQUIPMENT LEASE, dated as of November 12, 1981
(the "Lease"), is entered into between MERCANTILE TEXAS
CAPITAL CORPORATION (the "Lessor") and RICHMOND LEASING

COMPANY (the “Lessee").

WITNESSET H:

Section 1 Definitions, Construction of References

In this Lease, unless the context otherwise
requires:

(a) All references to deéignated Sections and other
subdivisions (other than Sections and other subdivisions of
the Code) are to designated Sections and their subdivisions of
this Lease, and the words "herein", "hereof" and "hereunder"
and other words of similar import refer to this'Lease as a
whole and not to any particular Section or other subdivision;

(p) The terms defined in this Section 1 or else-
where in this Lease shall have the meanings assigned to them
in this Section 1 or elsewhere and include the plural as well
as the singular;

(c) Except as otherwise indicated, all the agree-
ments or instruments hereinafter defined shall mean such

agreements or instruments as the same may from time to time be




supplemented or amended or the terms thereof waived or
modified to the extent permitted by, and in accordance with,
the terms thereof:

(d) The following terms sﬁall have the following

meanings for all purposes of this Lease;

(1) "Appraisal" shall mean a determination of the
amount in question in accordance with the provisibns
hereof by a qualified independent appraiser selected by
mutual agreement of the Lessor and the Lessee or, failing
such agreement, by a panel of three qualified independent
appraisers, one of whom shall be selected by the Lessor,
the second by the Lessee and the third by the first two
selected. If no appraiser can be agreed upon by the
first two appraisers, such appraiser shall be selected in
accordance with the rules for commercial arbitration of
the American Arbitration Association. Tﬁe appraisers
shall be instructed to make such determination within a
period of 20 days following their appointment, and shall
promptly communicate their determination in writing to
the Lessor and the Lessee. The determination so made by
the sole.gppraiser or by a majority of the appraisers, as
the case may be, shall be final and binding on both the
Lessor and the Lessee. 1f each appraiser makes a |
different determination, the determination that differs

most from the other two shall be excluded, the remaining



two épp?aisals shall be aéé;aged, and such average shall -
be final and binding on both the Lessor and the Lessee.
All fees and expenses incurred in connection with the |
appraisal shall be paid by the Lessee.
(2) "Basic Rent", "Basic Rent Commencement Date”, !

"Basic Rent Dates", "Interim Rent", "Rent" and

‘“Supplemental Rent" shall have'thezmeanings set forth in
Section 3.hereof.

(3) "Casualty Value" shall héQe the meaning with
respect to each Item of Egquipment as set forth in
Exhibit A.

(4) "Closing Date" shall have the meaning set forth
in Section 1(b) of the Participation Agreement.

(5) "Expiration Date" shall mean the fifteenth

anniversary of the Basic Rent Commencement Date.

(6) "Business Day", "Code", "Guarantor", "KBSR
Lease"”", "Hooper-Myron Lease”, "Lender", "Letter of
Credit", "Notes", "Owner's Cost", "Purchase'Documents",

"Regulations", and "Security Agreement" and "Texasgulf
Lease" shall have the meanings set forth in the
Participation Agreement.
(7) "Equipment", "Item" and "Item of Equipment"
shall have the meanings set forth in Section 2 hereof.
(8) "Fair Market Value" of an Item of Equipment

shall mean the purchase price which would be obtainable



in an arm's-length transaction between an informed and
willing purchaser (other than a used equipment dealer)
and an informed and willing seller neither of whom are
under any compulsion to buy or sell, and in such deter-
mination costs of removal from the location of current
use shall not be a deduction from such_aﬁount and the
most valuable alternative uses in the hands of such
purchaser including, without limitation, the further
leasing of such Item of Equipment, shall be taken into
account in making such determination. 1If the Lessor and
the Lessee are unable to agree upon a determination of
Fair Market Value with respect to a particular Item of
Equipment, such Fair Market Value shall be determined in
accordance with the procedure for Appraisal.

(9) "Income Tax Indemnity Agreement" means that
certain Income Tax Indemnity Agreement dated as of the
date hereof set forth in Exhibit C hereto.

(10) "Overdue Rate"” shall mean 18.875% per annum,
simple interest.

(11) "Participation Agreement" shall mean the
Participa;ion Agreement, dated as of the date hereof,
among the Lessee, the Lessor, the Guarantor and the

Lender.



Section 2 Lease of Equipment

| Effective on and as of the Closing Date,1the Lessor,
as legal owner and tax owner, hereby leases to the Lessee, and
the Lessee hereby leases from the Lessor, upon the terms and
conditions hereinafter set forth, the items of railroad
rolling stock described in Exhibit B hereto (individually, an
"Item" or "Item of Equipment" and éolléétively, the "Equipment").

The Lessee hereby unconditionally accepts the Equip-

ment for lease under this Lease and, in.so doing, represents,
warrants and agrees on and as of the Closing Date that each
Item has been found ﬁo be in good order and condition and
meets the standards then in effect under the applicable rules
of all governmental agencies and other organizations with
jurisdiction over such Item and the applicable standards then
in effect for such Item under the interchange rules of the

Association of American Railroads.

Section 3 Term and Rent

(a) Term. The term of this Lease as to each Item
of Equipment shall begin on the Closing Date and shall end on
the Expiration Date, unless this Lease shall have been earlier
terminated.

(p) Interim Rent. The Lessee shall pay to the

Lessor as "Interim Rent" for each Item of Equipment subject to

this Lease one (1) payment which shall be in an amount equal



to the product of: (x) the Owner's Cost times (1) 1% above
the "Prime Rate”" on the Closing Date divided by 365 times (2)
the number of days from and including the Closing Date to and
including the "Basic Rent Commencement Date."

"Prime Rate" shall mean the rate of interest moét
recently announced at the principal office of Wells Fargo
Bank, N.A. in San Francisco as its prime rate.

"Basic Rent Commencement Date" shall mean January 4,
1982.

(c) Basic Rent. The Lessee shall pay to the Lessor

as "Basic Rent" for each Item of Equipment subject to this
Lease thirty (30) consecutive semi-annual installments, each of
which shall be in an amount equal to 7.5627% of the Owner's Cost.

(d) Payment Dates.

(i) 1Interim Rent for each Item of Equipment
shall be due and payable on the Basic Reﬁt Commencement
Date.

(ii) The installments of Basic Rent for each
Item of Equipment shall be due and payable on the 5th day
of each July and Jahuary during the term hereof
commencihg July 5, 1982 and with a final payment due on
January 5, 1997 ("Basic Rent Dates"). If any of the
Basic Rent Dates is not a Business Day, the rent payment
otherwise payable on such date shall be payable on the

next succeeding Business Day.



.(e) Other Payments.h Thg Lessee shall pay to the
Lessor as supplemental rent the following amounts (herein
referred to as "Supplemental Rent" and, together with all
Interim Rent and Basic Rent, as "Rent"):

(1) on demand, any amount payable hereunder (bther
thén Interim Rent, Basic Rent and Casualty Value) which
the Lessee assumes the obligationtto pay., or agrees to
pay., under this Lease to the Lesso; or others;

(2) on the dates provided hefein, any amount
payable hereunder as Casualty Value;

(3) to the extent permitted by applicable law,
interest (computed on the basis of a 360-day year of
twelve 30-day months) at the Overdue Rate on any paymént
of Interim Rent, Basic Rent or Casualty Value, not paid
when due for any period during which the same shall be
overdue and on any payment of Supplemental Rent
(excluding Casualty Value) not paid when demanded
hereunder for the period from the date of such demand
until the date on which the same shall be paid;

(4) all amounts as and when due under the

Participation Agreement.

(f) Manner of Payment. All payments of Rent
hereunder shall be made so that the Lessor, or any assignee of
the Lessor, shall have immediately available funds on the date

payable hereunder, and shall be paid to the Lessor at its



address set forth herein or at such other address as the

Lessor may direct by notice in writing to the Lessee.

Section 4 Net Lease, Assignment by Lessor

(a) Net Lease. This Lease is a net lease and the
Lessee acknowledges and agrees that the Lessee;s obligations
to pay all Rent hereunder, and the rights of the Lessor and
its assignee in and to such Rent, shall be absolute and uncon-
ditional and shall not be subject to any abatement, reduction,
set-off, defense, counterclaim or recoupment ("Abatement") for
any reason whatsoever, including, without limitation, aﬁy
Abatement due to any present or future claims of the Lessee
against thé Lessor under this Lease or otherwise, or against
the manufacturer or seller of any Item of Equipment. Except
as otherwise expressly provided herein, this Lease shall not
terminate, nor shall the respective rights and.obligations of
the Lessor or the Lessee be affected, by reason of any defect
in or damage to, or any loss or destruction of, the Equipment
or any Item therepf from any cause whatsoever, or the inter-
ference with the use thereof by any private person, corpora-
_tion or governmental authority, or the invalidity or unen-
forceability or lack of due authorization of this Lease or
lack of right, power or authority of the Lessor to enter into
this Lease, or for any other cause, whether similar or dis-

similar to the foregoing, any present or future law or regula-



tion to tﬁe contrary notwithst;ﬁdipg, it being the express
intention of the Lessor and the Lessee that all Rent payable
by the Lessee hereunder shall be, and continue to be, payable
in all events unless the obligation to pay the same shall be
terminated pursuant to the express provisions of this Lease.

(b) Assignment by Lessor. The Lessor shall have

the right to mortgage the Equipmen£ orﬂgssign pursuant to the
Security Agreement or other separate form of assignment, all
or any part of its rights, subject to Séction 9 of the
Participation Agreement, and the rights and leasehold interest
of the Lessee under £his Lease. In such event, each assignee
shall be entitled to enforce the rights so assigned, but shall
be under no liability to the Lessee to perform any of the
obligations of the Lessor. The Lessee agrees that it will pay
all sums so assigned and due by the Lessee hereunder directly
to such assignee (or to whomsoever the assignee shall direct)
after receipt of notice of such assignment. Any assignee of
Lessor's rights may reassign such rights with the same force
and effect as, but to no greater extent than, an original

assignment.

Section 5 Return of Egquipment

Upon termination of the lease term hereunder of any
Items of Equipment, and unless such Items shall be acquired by

the Lessee pursuant to the provisions of Sections 16(a) or



16(b) hereof, or shall be subject to an Event of Loss, the
Lessee shall forthwith deliver possession of the Items to the
Lessor (or to a person designated by the Lessor) in the same
condition as when received, ordinary wear and tear excepted,
and in good order, repair and operating condition. Such Items
shall then meet the standards then in effect uhder the
applicable rules of all governmental agencies and other
organizations with Jjurisdiction over such Items and the
applicable standards then in effect for such Items under the
interchange rules of the Association of American Railroads and
be in at least the same condition as other railroad rolling
stock ownéd or leased by the Lessee, which is of comparable
age and ty?e and does not carry cargo which is corrosive or
more abrasive than phosphates, detergents, soda ash, grain or
clay. For the purposes of delivering possession of any Items
of Equipment to the Lessor as above required, the Lessee shall
at its own cost, expense and risk:

(i) Forthwith place such Items upon such storage
tracks or at such storage facilities as the Lessor and
the Lessee may agree, or in the absence of such agree-
ment, at the Lessor's option, either (A) upon storage
tracks of facilities in the immediate vicinity of
Houston, Texas or (ﬁ) upon such storage tracks or at such
storége facilities at such other or additional locations

as the Lessor may designate for the return of Items of

10.



Equipment; provided, however, that if the Lessor

designates any other or additional locations, the Lessor
shall pay all mileage charges on rail mileage for all
Items being returned to such designated location in
excess of an aggregate allowance equal to 500 rail miles
pef Item between the location of sucﬁ Item within the
continental United States upoﬂ fiﬁal termination of the
lease term hereunder and the location so designated by
the Lessor for such return:; |
(ii) Arrange for the Lessor to store such Items on
such tracks or storage facilities at the sole cost,
expense and risk of the Lessee during the first ninety
(90) days of any storage period or until such Items have
been sold, leased or otherwise disposed of by the Lessor,
whichever first occurs, provided that the Lessee will use
its best efforts to arrange for storage at such locations
or for other suitable storage elsewhere, aﬁ the sole
cost, expense and risk of the Lessor for a longer period,
as to any Items not sold, leased or otherwise disposed of
by the Lessor within such initial ninety (90) day period.
Except as above provided, the removal, assembling,
delivery, storage and transporting of the Items as hereinabove
provided shall be at the expense and risk of the Lessee and
are of the essence of this Lease, and upon application by the

Lessor to any court of equity having jurisdiction, the Lessce

11.



shall not raise any defense to that court's entering a decree
against the Lessee requiring specific performance of the
covenants of the Lessee so to remove, assemble, deliver, store
and transport the Items. During the first ninety (90) days of
any storage period, the Lessee shall maintain insurance on the
Items of Equipment in accordance with Section 12 hereof and
shall upon notice permit the Lessor or any person designated
by it, including the authorized representative or representa-
tives of any prospective purchaser or lessor of any such Item,

to inspect the same; provided, however, that the Lessee shall

not be liable, except in the case of negligence or misconduct
of the Lessee or of its employees or agents, for any injury
to, or the-death of, any person exercising, either on behalf
of the Lessor or any prospective purchaser or lessor, the
rights of inspection granted under this sentence.

Any such Item shall be returned in the condition in
which such Item is required to be maintained pursuant to
Section 9 hereof. Each Item, upon redelivery pursuant hereto,
shall be free and clear of all mortgages, liens, security
interests, charges, encumbrances and claims ("Liens"), other
than Liens resulting from voluntary action by the Lessor
without the prior approval of the Lessee and Liens described
in Section 7(g) of the Participation Agreement (such Liens.
being herein referred to as "Lessor's Liens").

Without in any way limiting the obligation of the

.12.



Lessee un&er the foregoing pro;isigns of this Section 5, the
Lessee hereby irrevocably appoints the Lessor as the agent and
attorney-in-fact of the Lessee, with full power and authority,
at any time while the Lessee is obligated to deliver
possession of any Item to the Lessor, to demand and take
possession of such Item in the name ana on behalf of the
Lessee from whomsoever shall be in‘pos;ession of such Item at

the time.

Section 6 Covenant of Quiet Enjoyment; Disclaimer
of Lessor's Warranties

The Lessor covenants thag during the term of this

Lease, so long as no Event of Default has occurred and is
continuing, neither the Lessor or anyone claiming by, through
or under the Lessor directly or indirectly, shall have a legal
right to interfere with the Lessee's quiet use and enjoyment
of the Equipment pursuant to this Lease.

| THE LESSOR LEASES THE EQUIPMENT AS-IS AND HEREBY
DISCLAIMS ANY REPRESENTATION OR WARRANTY, EITHER EXPRESS OR
IMPLIED, AS TO ANY MATTER WHATSOEVER, INCLUbING, WITHOUT
LIMITATION, THE TITLE, DESIGN OR CONDITION OF THE EQUIPMENT,
ITS MERCHANTABILITY OR ITS FITNESS FOR ANY PARTICULAR PURPOSE,
THE QUALITY OF THE MATERIAL OR WORKMANSHIP OF THE EQUIPMENT OR
CONFORMITY OF THE EQUIPMENT TO THE PROVISIONS AND SPECIFICA-

TIONS OF ANY PURCHASE ORDER OR ORDERS RELATING THERETO, NOR

13.



SHALL THE LESSOR BE LIABLE FOR INCIDENTAL OR CONSEQUENTIAL
DAMAGES (INCLUDING STRICT LIABILITY IN TORT), but the Lessor
authorizes the Lessee, at the Lesseé's expense, to assert for
the Lessor's account, during the term of this Lease, so long
as no Event of Default shall have occurred hereunder and be
continuing, all of the Lessor's rights under ahy applicable
manufacturer's or seller's warranty, patent and other agree-
ments and the Lessor agrees to cooperate with the Lessee in

asserting such rights; provided, however, that the Lessee

shall indemnify and shall hold the Lessor harmless from and
against any and all claims, and all costs, expenses, damages,
losses and liabilities incurred or suffered by the Lessor in
connectionAwith, as a result of, or incidental to any action
by the Lessee pursuant to the above authorization, any amount
recei§ed as payment under any such warranty, patent or other
agreements shall be payable to the Lessor and, if no Event of
Default has occurred and is continuing hereunder, such amount
shall be applied (i) if the breach of agreement resulted in
defects or deficiencies in the Equipment, to restore, or as
reimbursement to the Lessee for the restoration of, the Equip-
- ment to the condition required by Section 9 hereof and if any
excess funds are available after application as set forth in
clause (i), then (ii) if.such breach resulted in other 1loss,
including loss of income to the Lessee Or any expense Or

liability, to pay any such loss, expense or liability or as.

14.




reimbursement to the Lessee for any payments of that nature
made or losses incurred by the Lessee, and (iii) the balance

to the Lessor.

Section 7 Liens
| The Lessee will not mortgage, encumber or directly

or indirectly create, incur, assume ortguffer to exist any
Liens on or with respect to the Equipment, title thereto or
any interest therein (and the Lessee wiil promptly, at its own
expense, take such action as may be necessary to discharge any
such Lien), except (a) the respecti&e rights of the Lessor and
the Lessee under this Lease and the Participation Agreement

and under subleases made by the Lessee, as herein provided,

(b) Lessor's Liens, (c¢) Liens for taxes either not yet due or

being contested in good faith and by appropriate proceedings,
but the Lessee will promptly, at its own expense, discharge
any such Lien being contested if, in the Lessor;s reasonable
opinion, the continued existence of such Lien adversely
affects the title, property or rights of the Lessor or the
security interest of the Lender under the Security Agreement,
(d) inchoate materialmen's, mechanics', workmen's,
repairmen’'s, employees' or other like Liens arising in the
ordinary course of business of the Lessee and not delinquent,
and (e) Liens granted by the Lessor to any assignee or

security assignee of the Lessor including the Lender.

15.



Section 8 Taxes

(a) Except as provided in part (b) of this Section,
the Lessee agrees to pay when due and to indemnify the Lessor
and the Lender, as their respective interests may appear for,
and hold the Lessor and the Lender harmless from and against,
all income, franchise, sales, use, personal property, ad
valorem, vaiue added, leasing, leasing use, stamp or other
taxes, levies, imposts, duties, charges or withholdings of any
nature, licensing or registration fees, together with any
penalties, fines or interest thereon or reasonable attorneys’
fees incurred by the Lessor and the Lender with respect
thereto ("Impositions"), arising out of the transactions
contemplated by this Lease and imposed against the Lessor, the
Lender, tﬁe Lessee or £he Equipment by any federal, state,
local or foreign government or taxing authority upon or with
respect to the Equipment, including the sale, purchase,
ownership, delivery, leasing, subleasing, possession, use,
operation, return or other disposition thereof, or’upon the
rentals, receipts or earnings arising therefrom, or upon or
with respect to this Lease. So long as the Lessee has
complied with Section 7 hereof, the Lessee may contest any
Imposition, at its own expense, if it shall have given to the
Lessor written notice 30 days prior to the date for payment of
any such Imposition, which notice shall state that such

Imposition is being contested by the Lessee in good faith and

l6.



by approériate proceedings; Efévi@ed that if independent
counsel for the Lessor or the Lender (who may be the Lessor's
regularly or thé Lender's retained general counsel) determines
at anyAtime (the Lessee hereby agreeing to pay ali reasonable
fees and‘expenses of such counsel) that the nonpayment ﬁhereof
or the éontest thereof in such proceedings in the reasonable
opinion of such counsel adversely éffeéts the title, property
or rights of the Lessor, or the security interest of the
Lender under the Security Agreement, tﬁé Lessor or the Lender
may require the Lessee to pay such Imposition. All amounts
payable by the Lessee under this Section 8 shall be payable,
to the extent not theretofore paid, on written demand of the
Lessor or the Lender. If a claim is made against the Lessee,
the Lender or the Lessor for any Imposition, the party
receiving notice of such claim shall promptly notify the other
but the giving of such notice shall not be a condition to the
Lessee's obligations under this Section 8. In‘case any report
or return is required to be made, whether in the name of the
Lessor, the Lender or the Lessee (including, without
limitation, all state and local sales, use and property tax
returns) with respect to any obligation of the Lessee under
this Sectioh 8 or arising out of this Section 8, the Lessee
will either (after notice to the Lessor) make such report or
return in such manner as will show the ownership of the

Equipment in the Lessor or will notify the Lessor of such

17.



requiremeht and make such report or return in such manner as
shall be satisfactory to the Lessor. The Lessor and the
Lender agree to co-operate fully with the Lessee in (a) the .
preparation of any such report or return and (b) provided the
Lessee shall pay all costs and expenses of the Lessor, any
contest contemplated in this Section 8.

(b) The Lessee's obligations to the Lessee under

paragraph (a) of this Section 8 shall not apply to:

(1) Impositions on, baged on, or measured by the
net income of the Lessor (including net income of the
Lessor arising from a sale or other disposition of the
Equipment) and imposed by the United States;

'(2) Impositions on, based on, or measured by the
net income of the Lessor (including net income of the
Lessor arising from a sale or other disposition of the
Equipment) (A) imposed by the state or any local
government or taxing authority within the state in which
the Lessor's principal office is or may hereafter be
located or (B) imposed by any other state or local
government or taxing authority, but only to the extent
that payment of such Impositions to such other state or
local government or taxing authority reduces Impositions
payable by the Lessor to the state or any local
government or taxing authority within the state in which

Lessor's principai office is or may hereafter be located.

18,



(3) Impositions inéﬁrred solely by reason of (A)
any voluntary transfer by thé Lessor or (B) any invol-
untary transfer resulting from any exercise by any
creditor of the Lessor (other than the Lessee with
respect to its rights undef this Lease or any peréon
ciaiming aﬁy rights through the Lessee with respect
thereto) of such creditor's rights to any interest in the
Equipment or any portion thereof ér the Lease at a time
when such Equipment is leased under the Lease and no
Event of Default (or other event which with the lapse of
‘time or the giving of notice or both would constitute an
Event of Default) has occurred and is continuing;

excluding, however, (C) any transfer pursuant to Section

11 of the Lease unless the Lessee has paid in full the
Casualty Value as required by Section 11 and all other
amounts due pursuant to Section 11, and (D) any transfer
pursuant to Section 18 of the Lease.

(4) Impositions on the excess of any net insurance
Aproceeds, condemnation payments,; damages or other amounts
over Casualty Value retained by the Lessor under Section
11 of the Lease;

(5) 1Impositions incurred solely by reason of any
event bccurring after the return of the Equipment at or
after the end of the term of the Lease, or as terminated

pursuant to Section 11 of the Lease; and .

19.



(6) Impositions to the extent the Lessor's gross.
negligence or willful misconduct causes, or deprives the

Lessee of legal rights to avoid or reduce, the same.

The Lessee's obligations to the Lender under para-
graph 8 (as shall exclude impositions of the Lender
corresponding to those in clauses (1)(b) above.

If the Lessor as the Lender is indemnified by the
Lessee with respect to an Imposition as provided in this
Section 8 and as a direct result thereof the tax liability of
the Lessor or the Lender is reduced in the year of payment or
any subsequent year, the Lessor or the Lender (as the case may
be) shall pay the Lessee the sum of (i) the amount by which
the Lessor's or the Lender's tax liability has been so reduced
and (ii) any reduction»in the Lessor's or the Lender's tax
liability attributable to the deduction of the amount

described in this sentence; provided, however, that the total

of such payments by the Lessor shall not exceed the.total of
the indemnity payments made by the Lessee in respect of such
Imposition and no such amount shall be payable to Lessee at
any time when an Event of Default (or any event which with the
lapse of time - or the giving of notice or both would become an
Event of Defauit) has occurred and is continuing.

No amount shall be payable under paragraph (a) of
this Section to the extent any payment of Casualty Value by

the Lessee has indemnified the Lessor for any amount otherwise

20.



payable'pursuant to this Secﬁiqn? If the Lessee makes both an
indemnity payment with respect to an Imposition under this
Section and also makes a payment of Casualty Value, then in
such event an appropriate adjustment shall be made, if
necessary, to prevent duplicatién of payment by the Lessee for
such Imposition;

(¢) The amount of each'indémnity payable by the
Lessee under this Section shall be an amount which, after
taking into account all Impositions imﬁosed with respect to
the receipt of such indemnity by the Lessor or any payment by
the Lessee for the Lessor's account (as the same may be
increased under this sentence) and any deductions or credits
atéributable to the Impositions for which the indemnity payment

has been made, shall be equal to the amount of such indemnity.

Section 9 Use, Location, Maintenance and Operation;
Identifying Marks :

(a) The Lessee agrees that the Equipment will be
used,kand when redelivered upon the expiration or earlier
termination of this Lease will be in compliance with any and
all statutes, laws, ordinances and regulations of any govern-
mental agency and the interchange rulés of the Association of
American Railroads or its successor applicable to the.use of
the Equipment, and, subject to the provisions of Section 14

hereof, will at all times be used solely in the conduct of its
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business énd be and remain in the possession and control of
the Lessee. The Lessee agrees that no Item of Equipment will
5e used predominantly outside the United States, within the
meaning of Section 48(a)(2) of the Code, and that the
Equipment as a whole will not be used outside the continental
United States other than for de minimis use in Canada and
Mexico unless the Lessee sﬁall first obtain the Lessor's and
Lender's written consent, which shall not unreasonably be
withheld. The Lessor or the Lender may condition their
consent on, among other things, (i) the Lessee's executing and
filing at the Lessee's expense any documents necessary to
perfect,‘protect and preserve in the appropriate jurisdic-
tions, in_the reasonable opinion of the Lessor and the Lender,
the title of the Lessof to, and the security interest of the

" Lender in, such Item of Equipment and (ii) the Lessee's
reporting the extent of such foreign use to the Lessor.
Throughout the term of this Lease, the possession, use and
maintenance of the Equipment shall be at the sole risk and
expense of the Lessee.

(b) The Lessee shall cause the Items of Equipment
to be used only in the manner for which they were designed and
intended and will, at its own cost and expense, install or
otherwise provide all meéhanisms, modifications and improve-
ments required for the Equipment to be in compliance with

Section 9(a) hereof and the Lessee will repair and maintain.
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each Iteﬁ of Equipment so as éé keep it in as good condition -
as when delivered to the Lessee hereunder, ordinary wear and
tear excepted, and in good working order. No Item of Equip-
ment shall be used to transport commodities that are hazardous
within the meaning of United Staﬁes Department of Transéorta—
tion Tariff No.-BOE 6000, or, unless the Lessee shall first
take all necessary measures to assure‘protection of the Item
from its cargo, commodities that are cqrrosive or more
abrasive than phosphates, detergents, ébda ash, grain or clay.
(c¢) The Lessee will not, without the prior written
consent of the Lessof, affix or install any accessory, equip-
ment or device on any Item of Equipment leased hereunder whicﬁ
(i) will impair the originally intended function or use of any
such Item, (ii) will adversely affect the commercial value of
any such Item, or (iii), except as required by Section 9(Db)
hefeof, is not readily removable without impairing the
original commercial value or utility of such Iﬁem. The Lessee
agrees that any nonremovable addition to the Equipment which
has been furnished, attached or affixed to any Item shall upon
attachment or affixation become the property of the Lessor and
thereupon all such accessories, equipment and devices shall
become a part of the Equipment leased hereunder and be subject
to the lien granted by the Lessor in financing the Owner's
Cost of the Equipment. The Lessee agrees that each such Item

is, and shall continue to be throughout the term of this
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Lease, pefsonai property under apélicable law and the Lessee
agrees to take such action as shall be required from time to
time by the Lessor to protect the Lessor's title to each such
Item and the right of the Lessor to remove the same.
(d) The Lessee agrees, at its own cost and expense, to:
(1) cause each Item of Equipment to be kept
numbered with the marks and numbers specified in
Exhibit B therefor or with the marks and numbers of any
sublessee or user thereof provided the Lessee will not
change the marks and numbers of any Item of Equipment
except in accordance with a statement of new marks and
numbers to be substituted therefor, which statement
previously shall have been delivered to the Lessor and
the Lender by the Lessee and filed, recorded or deposited
in all public offices where this Lease or the Security
Agreement shall have been filed, recorded or deposited:
(2) Xxeep and maintain, plainly, distinctly, perman-
ently and conspicuously marked by a plate or stencil
printed in contrasting color upon each side of each Item
of Equipment in letters not less than one inch in height
to the effect that the Equipment is subject to interests
recorded with the Interstate Commerce Commission and
containing such specific provisions as from time to time
may be reguired by law in order to protect the title of
the Lessor to such Item of Equipment, its rights under

this Lease and the rights of any assignee; and
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(3) Xeep and maintain such other markings as from .
time to time may be requiréd;by law or otherwise deemed
necessary by the Lessor in order to protect the title of
the Lessor to such Item of Equipment, the rights of the
Lessor under this Lease and the lien granted by the
Lessor in financing the Owner's Cost of the Equipment.

The Lessee will not place any Item of Equipment in

operation or exercise any control or dominion over the same

until the requirements of this Subsection 9(d) have been met.

Section 10 1Inspection

The Lessor shall have the right, but not the duty,
to inspect the Equipment. Upon the request of the Lessor, the
Lessee shall inform the Lessor of the last known location and
the user of each Item of Equipment and shall, at any reason-
able time, and as to Items in the possession of the Lessee,
make such Items and the Lessee's records, including copies of
all subleases pertaining to the Equipment, available to the
Lessor for inspection at such location. As to any Items
subleased or rented by the Lessee to others, the Lessee will,
within a reasonable time, make arrangements for the Lessor to
inspect such Items and will useée its best efforts to make the
user's records pertaining to such Items available to the
Lessor in a manner which does not interfere with the usage of

such Items by the Lessee's subleasing or rental customer.
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Section 11 Loss or Destruction; Reguisition of Use

(a) The Lessee agrees that it shall use reasonable
diligence to ascertain, promptly report to the Lessor and keep
the Lessor currently apprised of all important facts and
circumstances concerning the Equipment, including whether any
Item of Equipment shall be or become destroyed, lost, stolen
or permanently rendered unserviceable for any reason what-
soever, or title thereto shall be rquisitioned or otherwise
taken by any governmental authority under power of eminent
domain or otherwise ("Requisition of Use"). On an annual
basis on or before February 28, the Lessee will provide ﬁhe
Lessor with a written report specifying those Items of
Equipment-that are out of service for repairs at December 31
or have been outside tﬁe United States for more than 180 days
during the calendar year.

(p) Within sixty (60) days after the Lessee's
report required under Section l1l(a) the Lessee shall determine
and notify the Lessor whether an Item of Equipment that is out
of service for repair can be repaired within six (6) months
from the date of such notice ("Repair Period").

(c) 1In the event that a damaged Item cannot be
repaired or ié not repaired within the Repair Period or in the
event of destruction, ldss, theft, unserviceability Requisition
of Use by a foreign government for any period in excess of

thirty (30) days or Requisition of Use by the United States or




any poliﬁical subdivision thef@f for a stated period which
exceeds the remaining term of this Lease or for an‘unstated
period which exists for more than one (1) year or until after
the Expiration Date (any of such occurrences being refe;red to
as an "Event of Loss"), the Lessée shall promptly notify the
Lessor of sucﬁ ﬁvent of Loss. On the Basic Rent Date next
following the date of such Event of Loés (or, if the Event of
Loss occurs before the Basic Rent Commencement Date, on the
Basic Rent Commencement Date), the Leséée shall pay to the
Lessor the Casualty Value of such Item, determined as of such
Basic ‘Rent Date or the Basic Rent Commencement Date, together
with the full payment of Rent and any other amounts then due
with respect to such Item of Equipment. 1In the event the
Lessee determines that a damaged Item can be repaired, the
Lessee shall continue to make all payments of Rent due with
respect to such Item and shall cause such Item to be repaired
or return such Item to the manufacturer for repéir within the
Repair Period, grovided, that if the Lessee shall fail to
repair such Item within the Repair Period, the Lessee shall,
on the Basic Rent Date next following the end of the Repair
Period, pay to the Lessor the Casualty Value of such Item,
determined as of such Basic Rent Date or the Basic Rent
Commencement Date, together with the full payment of Rent and
any other amounts then due with réspect to such Item of

Equipment. If such time is after the Expiration Date the
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Casualty Vélue éhall be paid at the end of the Repair Period
and the Lessee shall pay the Lessor interest at the Overdue
Rate on an amount equal to the Casualty Value, as of the
Expiration Date, from the Expiration_Date to the date the
Casualty Value is paid. If the Item to be repaired is
repaired witpin the time period allowed and is returned to the
Lessor aftef the Expiration Date therefor, at the time of such
return the Lessee shall pay the Lessor interest at the Overdue
Rate on an amount equal to the Fair Market Value of such Item
from the Expiration Date of the Item to the date of its return
to the Lessor. Upon making such Casualty Value paymeﬁt’and
the full payment of Rent and any other amounts then due with
respect to such Item of Equipment, the Lessee's obligation to
pay furthér Rent for sdch Item shall cease. The Lessor shall
be entitled to recover possession of sucthtem, unless posses~
sion of such Iteh is required to be delivered to an insurance
carrier providing insurance with respect to the Item in order
to settle an insurance claim érising out of the Event of

Loss. Except as provided in Subsection (d) hereof, the Lessor
shall be entitled to retain any salvage value realized other
than amounts to which an insurance carrier is subrogated. The
Lessor shall be under no duty to the Lessee to pursue any
claim relating to the Event of Loss or against any govern-
mental authority, but the Lessee may at its own cost and
expense pursue the samé on behalf of the Lessor in such manner

as may be reasonably satisfactory to the Lessor.
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(d) Following makiﬂé.oﬁ the Casualty Value payment
and the full payment of Rent énd ény other amounts then due
with respect to an Item of Equipment in accordance with the
provisions of Section ll(c), the Lessee shall, as agent for
the Lessor, dispose of such Item.as soon as it is able to do
so for the best érice obtainable. Any such disposition shall
be on an "AS-IS", "WHERE-IS" basis'witﬁout representation or
warranty, express or implied. Regardless of whether an Item
suffering an Event of Loss shall be disﬁosed of finally by a
sale, surrender to an insurance carrier, as salvage or
abandonment, the Lessor and the Lessee agree that whatever
proceeds, including without limitation proceeds from insur-
ance, from a manufacturer or'supplier and claims against third
parties, which may be realized relating to the Event of Loss,
provided the Lessee has paid the Lessor the amounts it is
required to pay under this Section and no Event of Default or
other évent which, with lapse of time or the giQing of notice,
or both would constitute an Event of Default, has occurred and
is continuing under this Lease, shall be paid to and retained
by the Lessee up to the sum of (i) the Casualty Value of such
Item or the amount payable to the Lessee as the lessor under
any Sublease of the Item, whichever is greater, and (ii) the
Lessee's reasonable costs and expenses of disposition or
obtaining such proceeds, and the excess, if any, shall be paid

to the Lessor.
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(e) The Lessee shafi bear the risk of loss and
shall not be released from its obiigations hereunder in the
event of any damage or Event of Loss to any Item of Equipment
after acceptance by the Lessee hereunder.

(£f) 1In the case of a Requisition of Use of aﬁy Item
of Equipment for a stated period which does not exceed the
remaining term of this Lease of such Iﬁem, such Requisition of
Use shall not terminate this Lease with respect to such Item,
and each and every obligation of the Lessee with respect
thereto shall remain in fuil force and effect. So long as no
Event of Default shall have occurred and be continuing under
this Lease, the Lessee shall be entitled to all sums received

by reason of any such Requisition for Use.

Section 12 Insurance

The Lessee will at all times on and after the
Closing Date, at its sole expense, Keep or causé to be kept
public liability and property damage insurance with respect to
each Item of Equipmeﬁt and "all risks" insurance against loss
or damage to each Item of Equipment. All such insurance shall
be in amounts (including deductible amounts) acceptable to the
Lessor and shall be written by an insurance company oY
companies satisfactory to the Lessor and the Lender, shall be
satisfactory in form and content to the Lessor and the Lender,

shall cover the interest of the Lessor and the Lender in the
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Items, as their interests may appear, and shall protect the
Lessor and the Lender in respect of "all risks" relating to
the Equipment, its ownership and use. All liability policies
shall include the Lessor and the Lender as additional named
insureds. All policies required hereby coveringlloss or
damage to any Item shall include the Lessor aé an additional
named insured and the Lender as ioss payee and shall provide
that any payment thereunder for any loss or damage shall
(except as provided below) be made to the Lender and the
Lessor, as their interests may appear, payment to the Lender
to be made under a standard loss payable clause satisfactory
to the Lessor and the Lender and shall provide that the
insurer thereunder waives all rights of subrogation against
the Lessor and the Lender, and that such insurance as to the
interests of the Lessor and the Lender therein shall not be
invalidated by breach of any representation, declaration or
condition or any act or neglect of the Lessor, the Lessee or
the Lender or by any foreclosure or other remedial proceedings
or notices thereof relating to the Items or any Items or any
interest therein nor by any change in the title or ownership
of the Itemlqr any interest therein or with respect thereto,
or by the use or operation of the Items for purposes more
‘hazardous or in a manner more hazardous than is permitted by
such policy. No such policy shall contain a provisiod

relieving the insurer thereunder of liability for any loss by
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reason of the existence of otﬁé; policies of insurance
covering the Items against the risks involved, whether
collectible or not. If no Event of Default or other event
which, with lapse of time or the giving of notice, or both,
would constitute an Event of Deféult has occurred and ié
continuing hereunder, all proceeds of insurance received by
the Lessor and the Lender with respecﬁzto any Items of Equip-
ment not suffering an Event of Loss shall be paid to the
Lessee upon proof satisfactory to the Léssor and the Lender
that any damage to any Item with respect to which such
proceéds were paid has been fully repaired and the Item has
been restored to the condition required hereunder. Any such
proceeds of insurance received by the Lessor and the Lender
with respect to an Event of Loss shall be credited toward the
payment required by this Lease with respect to an Event of
Loss. The Lessee shallhupon request of any such party, allow
the Lender and the Lessor an opportunity to read and review
the insurance policies required hereunder and shall furnish
each of such parties certificates or other satisfactory
evidence of maintenance of the insurance reguired hereunder
and, with respect to any renewal policy or policies, shall
furnish certificates evidencing such renewal not less than
thirty (30) days prior to the expiration date of the original
policy or renewal policies. All such policies shall provide

that the same shall not be cancelled or materially altered
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without at least thirty (30) days prior written notice to each
insured named therein.

The certificates or other evidence of insurance
presented on the Closing Date and approved by the Lessor and
Lender, as evidenced by the Lessor's purchase of the Equipment
on such date and the Lender's making of the ioan, may specify
policy limits, deductible amounts and policy provisions less
favorable than the insurance actually carried by the Lessee.
The policy limits, deductible amounts and policy provisions
stated in the certificates or other evidence of insurance
delivered and approved by the Lessor and the Lender on the
Closing Date, shall establish for the term of this Lease, the
minimum level of insurance coverage required by the terms of
this Secﬁion. |

The Lessee and the Lessor agree that, if according
to any generally accepted industry standard for owners and
lessors of railroad rolling stock similar to the Equipment,
broader insurance coverage has become appropriate, the insur-
ance coverage in this Lease will be modified to conform to

this standard.

Section 13 Indemnification

Except as otherwise provided herein, the Lessee
agrees to assume liability for, and does hereby agree to

indemnify, protect, save and keep harmless the Lessor, the

33.




Lender aﬁd their respective agéntﬁ, employees, shareholders, '
officers and directors from and against any and all
liabilities, obligations, losses, damages, penalties, claims
(including, without limitation, claims involving strict or
absolute liability), actions, suits, costs, expenses and
disburséments (including, without limitation, reasonable legal
fees and expenses) of any kind andAnagﬁre whatsoever
("Claims") which may be imposed on, incurred or asserted
against the Lessor or such pérsons, whéther or not the Lessor
or such persons shall also be indemnified as to any such Claim
by any other personé, in any way relating to or arising out of
this Lease or any document contemplated hereby or by the
performance or enforcement of any of the terms hereof or
thereof, or in any way relating to or arising solely out of
the Equipment, including without limitation, the manufacture,
purchase, acceptance, rejection, ownership, delivery, lease,
sublease, possession, use, operation, maintenaﬁce, condition,
registration, sale, return, storage or disposition of any Item
of Eqﬁipment or any accident in conhection therewith
(including, without limitation, latent and other defects,
whether or not discoverable, and any Claim for patent,

trademark or copyright infringement); provided, however, that

the Lessee, shall not be required to indemnify the Lessor or
such persons with respect to (a) any Claim in respect of any

Item of Equipment arising solely from acts or events which
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occur after possession of such Item of Equipment has been
redelivered to the Lessor and the ninety (90) day free storage
period has expired or after this Lease has been terminated
pursuant to Section 11 hereof as to Items in respect of which
the Claim arises, or (b) any Claim of such indemnified party
resultihg from the willful misconduct or gfoss negligence of
such party or default by such party under this Lease, the
‘Participation Agreement, the Security Agreement or Notes. To
the extent that the Lessor or such pérsons in fact receive
indemnification payments from the Lessee under the
indemnification provisions of this Section 13, the Leésée
shall be subrogated, to the extent of such indemnity paid, to
the Le#sor's rights_with respect to the transaction or event
requiring or giving rise to such indemnity. The Lessee agrees
that the Lessor shall not be liable to the Lessee for any
Claim caused directly or indirectly by the inadequacy of any
Item of Equipment for any purpose or any deficiency or defect
therein or the use or maintenance thereof or any repairs,
servicing'or adjustments thereto, all of which shall be the
risk and responsibility of the Lessee. The rights and
indemnities of the Lessee hereunder are expressly made for the
benefit of, and shall be enforceable by, the Lessor (and any
successor Lessor) noﬁwithstanding the fact that the Lessor is
either no longer a party to this Lease, or was not a party to

this Lease at its outset. Any party indemnified hereby shall
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give the party obligated to defend or indemnify it, prompt
written notice of ény claim or occurrence under this Section
but the giving of such notice shall not be a condition to the

Lessee's obligations under this Section.

Section 14 Assignment by Lessee, Subleasing, Assignment
of Subleases

(a) Assignment by Lessce. Without the prior

written consent of the Lessor and the Lender (while any of the
Notes is outstanding), the Lessee shall not assign this Lease
in whqle or in part or create, incur or allow any lien,
encumbrance or claim to exist with respect to the Lessee's
leasehold interest hereunder.

(p) Subleasing. Except as provided in Section

14(d) and provided no Event of Default has occurred and is
continuing hereunder, the Lessee shall have the right without
the prior written consent of the Lessor to sublease or rent
the Equipment or any Item to any other person, firm or
corp§ration in the ordinary course of the Lessee's business.
Under no circumstances shall any suchAsublease (a) affect the
obligations of the Lessee to the Lessor hereunder, which shall
be and remain those of a principal and not a guarantor.

Unless the Lessor shall give its prior written consent, which
"may be refused in its sole discretion, no sublease shall

exceed the term of this Lease for the Item subleased or
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contain provisions inconsistent with this Lease and each
sublease shall be expressly subject and subordinate to this
Lease in all respects. No sublease, other relinquishment of
the possession of any of the Equipment, or assignment by the
Lessee of any of its rights hereunder done with the written
consent of the Lessor shall in any Qay discharge or diminish
any of the Lessee's obligations to the Lessor hereunder. Each
sublease shall prohibit use of the Items subject thereto
outside the continental United States without the express
written consent of the Lessee; and the Lessee will require as
a condition of its consent to such use within the standards of
Section 9(a) hereof that the user certify in a manner
satisfacﬁory to the Lesseé the extent of the usage outside the
continental United States;

(c) Assignment of Subleases. As security for the

payment of Rent and all other amounts due hereunder and for
the payment and performance of the Lessee's obligations here-
under, the Lessee hereby assigns, transfers and sets over unto
the Lessor, for security purposes, all of its right, title,
interest, powers, privileges and other benefits in, to and
under, and hereby grants to the Lessor a security interest in
the Texasgulf Lease, the Hooper-Myron Lease and the KBSR Lease
and all other presentlf existing or after-acquired subleases
in which the Lessee is the sublessor to the extent the sub-

leases relate to Items of Equipment (the "Subleases"). The
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Lessee shall stamp or otherwise cqnspicuously mark all
Subleases with a term exceeding o;é (1) year with the
following legend: THIS SUBLEASE IS SUBJECT TO AN ASSIGNMENT
OR ASSIGNMENTS AND THE RIGHTS OF THE PARTIES HERETO ARE
SUBORDINATE TO THE RIGHTS OF THE.ASSIGNEE UNDER A LEASEVON
FILE WITH THE INTERSTATE COMMERCE COMMISSION.

The Lessee hereby irrevoCably appoints the Lessor as
the agent and attorneyfin—fact of the ﬁessee, upon the occur-
rence and during the continuation of an Event of Default, with
full power and authority in the name of the Lessee, the Lessor
or either of them to demand, sue for, enforce, collect and
receive and give receipt for, the Subleases (to the extent
they relate to Items), any proceeds thereof or the Items and
to apply the same to the Lessee's obligations under this
Lease. At any time during the continuance of an Event of
Default, the Lessee shall upon the written request of the
Lessor, at the sole expense of the Lessee, notify the
sublessees and any other party 6bligated to make payments in
respect of the Subleases (to the extent they relate to Items)
to make such payments directly to the Lessor.

This assignment is executed only as security for the
obligations of the Lessee under this Lease, and therefore, the
execution add delivery of this assignment shall not subject
the Lessor to, transfer to the Lessor, or in any way affect or

modify, the liability of the Lessee under the Subleases, it
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being undérstood.and agreed that notwithstanding this“assign-
ment or any subsequent assignment, all obligations of the
Lessee to the sublessees shall be enforceable by the sub-
lessees, their successors and assigns only against the Lessee
or persons other thaﬁ the Lessor.

‘'Whenever any of the Subleases cover equipment other
than the I£ems and the amount of any payment due to the Lessee
under such Subleases as renﬁal, hourly time charges, mileage
charges or other rental revenues is calculated on an aggregate
basis for all equipment leased thereunder in such a manner the
amounts payable for the Items cannot readily be ascertained,
an amount equal to the Assigned Fraction (as hereinafter
defined).of each such payment shall be deemed to be payable
with respect ;o the Iﬁems. For the purpose hereof, "Assigned
Fraction" shall mean a fraction, the numerator of which is the
number of Items leased under such Sublease and the denominator
of which is the aggregate number of items {(including such
Items) at the time leased under such Sublease.

Provided that no Event of Default or other event
which with the giving of notice or passage of time or both
would constitute an Event of Default shall have occurred and
be continuing and with the exception of the Subleases assigned
to the Lender pursuant'to Section 8(m) of the Participatipn
Agreement the Lessee shall have unrestricted discretion as the

owner of the Subleases and as a contracting party thereunder
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(x) to cancel, extend or reneébtiqte the same and manage the
exercise of its legal rights and ébtions thereunder or in
connection therewith as if the Lessor had no interest in the
Subleases and (y) to receive and retain all amounts payable
under or in connection with the Subleases or due to the'
enforcement thereof.

No Sublease that is for a teﬁm of three years or
more shall be effective until the Lessee shall have delivered
to the Lessor (i) a duly executed origiﬁal counterpart thereof
or true copy thereof which shall expressly provide that it is
subordinate to this Lease and that the sublessee's rights
thereunder are subject to all the terms and conditions hereof;
(ii) an instrument pursuant to which the Lessee assigns to the
Lessor and grants it a security interest in such Sublease upon
terms comparable to those set forth in the first five para-
graphs of this Subsection; (iii) an acknowledgement copy of a
financing statement on form UCC-1 filed in the 6ffice of the
Secretary of State of the State of Texas, or such other office
as may then be appropriate, with respect to the assignment of
such Sublease, indicating the Lessee, as debtor, and the
Lessor, as secured party, duly stamped by a filing office to
indicate the date and time of filing and the filing number;
(iv) evidencé that such Sublease and the assignment thereof

have been filed with Interstate Commerce Commission; and (v)
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an opinion of counsel with respect to such filings satisfac-

tory to the Lessor.

(d) Condition to Effectiveness of Subleases.

Notwithstanding anything to the contrary elsewhere in this
Section 14, during the five year period commencing on the
Closing Date, the Lessee shall not sublease ahy Item of Equip-
ment without the Lessor's prior written codsent for a term

(including any renewals thereof) in excess of five (5) years.

Section 15 Tax Indemnification

See Exhibit C attached hereto and made a part hereof

the same as if set forth in full herein.

Section 16 Lessee's Call; Lessor's Put

(a) Lessee's Call. Provided that no Event of

Default or occurrence which with the lapse of time or the
giving of notice or both, would constitute an Event of
Default, has occurred and is continuing, the Lessee shall have
the option, upon written notice to the Lessor given not less
than 180 days prior to the Expiration Date to acquire all, but
not less than all, of the Items of Equipment subject to this
Lease at the Expiration Date for a price equal to the lesser
of (i) the Fair Market Value of such Items at the Expiration
Date or (ii) thirty percent (30%) of the Owner's Cost of such

Items; provided, that such price shall in no event be less
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than tweﬁty percent (20%) of éﬁg aner‘s Cost of such Items.
If the Lessee exercises its option, the Lessee shall purchase,
and the Lessor shall sell, the Items on an AS-1IS, WHERE-IS
basis and without any representation or warranty by the
Lessor, except for a warranty thét each Item is free and clear
of all élaims, liens, security interests and other encum-
brances in favor of the Lessor or ény éerson claiming through
or under the Lessor. If, on or before.a date ninety (90) days
prior to the Expiration Date, the Lessof and the Lessee are
unable to agree on the Fair Market Value of the Items (or that
the Fair Market Value exceeds thirty percent (30%) or is less
than twenty percent (20%) of the Owner's Cost thereof), Fair
Market Value shall be determined in accordance with the
procedure for Appraisal and the Lessor and the Lessee shall
sell and purchase the Items on the Expiration Date at the
price so determined in accordance with this Section 16(a).

{(bp) Lessor's Put. If the Lessee has not exercised

its option under Section 16(a) hereof, the Lessor may require
the Lessee upon written notice to the Lessee given not less
than ninety (90) days prior to the Expiration Date to purchase
some or all of the Items of Equipment subject to the Lease at
the Expiration Date at a price equal to twenty percent (20%)
of the Owner's Cost of such Items. If the Lessor exercises
its option, the Lessee shall purchase, and the Lessor shall

sell, the Items on an AS-IS, WHERE-IS basis and without any
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representation or warranty by the Lessor, except for a
warranty that each Item is free and clear of all claims,
liens, security interests and other encumbrances in favor of

the Lessor or any person claiming through or under the Lessor.

Section 17 Events of Default

The term Event of Default, wherever used herein,

shall mean any of the following events listed below (whatever
the reason for such Event of Default and whether it shall be
voluntary or involuntary or come about or be affected by
operation of law or pursuant to or in compliance with any
judgment, decree or order of any court or any order, rule or
regulatioh of any administrative or government body).

(a) The Leésee or any assignee shall fail to make
any payment of Rent after the same shall become due and such
failure shall coﬁtinue for five (5) days after written notice
thereof from the Lessor to the Lessee; or

(b) The Lessee shall fail to maintain insurance in
accordance with the requirements of Section 12 hereof; or

(c) The Lessee shall fail to perform or observe any
other covenant, condition or agreement to be performed or
observed by iﬁ under this Lease or any agreement, document or
certificate delivered by the Lessee in connection herewith,
and such failure shall continue for thirty (30) days after

writtén notice thereof from the Lessor to the Lessee; or
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(4) The Guarantor or the Lessee shall fail to
perform or observe any covenant) éondition or agreement to be
performed by it under the Participation Agreement or any
agreement, document or certificate delivered by the Guarantor
or the Lessee in connection theréwith, and such failure‘shall
continue for thirty (30) days after written notice thereof
from the Lessor to the Lessee and the Guarantor; or

(e) Any rep;esentation or warranty made by the
Lessee in this Lease or by the Lessee dr the Guarantor in the
Participation Agreement, or in any other document (including
financial statements) or certificate furnished to the ﬁessor
in connection therewith, except the representations and
warranties contained in the Income Tax Indemnity Agreement
shall prove to have been incorrect in any material respect
when any such representation or warranty was made or given; of

(£) The Lessee or the'Guarantor becomes insolvent
or generally is not paying its debts as such debts become due;
or any of them applies for, consents to or acquiesces in the
appointment of a trﬁstee, custodian or receiver, or a trustee,
custodian or receiver for any property of any thereof; or, in
the absence of such application, consent or acquiescence, a
trustee, custodian or receiver is appointed for the Lessee or
the Guarantor, or for a substantial part of their respective
property, and is not discharged within sixty (60) days: or any

bankruptcy, reorganization, debt arrangement or other
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proceediné under any bankruptcy or insolvency law or any
dissolution or liguidation proceeding is instituted by or
against the Lessee or the Guarantor and, if instituted against
the Lessee or the Guarantor, is consented to or acquiesced in
or remains for ninety (90) days undismissed; or |

(g) Any obligation of the Lessee or the Guarantor
for borrowed money the aggregate outstanding principal amount
of which is in excess of $100,000, or for the payment of rent
under leases of real or personal property having aggregate
remaining unpaid rentals in excess of $100,000, or for the
deferred purchase price of property having aggregate remaining
unpaid payments in excess of $100,000, becomes or is declared
to be due and payable prior to its express maturity by reason
of a default by the Léssee or the Guarantor in the performance
or observation of any obligation or condition; or

(h) The Lessee shall attempt to or shall in fact
remove, sell, transfer, encumber, part with possession of,
assign or sublet any Item of Equipment in violatioﬁ of the
terms of this Lease; or

(i) The Letter of Credit shall lapse during the
period that the Lessee is required to maintain the Letter of
Credit in effect pursuantvto Section _gi__of the Participation
Agreement, and the Lessee shall fail to obtain a replacement
Letter of Credit within 45 days after the Lessor or the Lender

has given the Lessee written notice of such lapse; or
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(3) A bankruptcy pféceeding‘shall be commenced
against the issuer of the Lette? 5f Credit or a replacement
Letter of Credit and the Lessee shall fail to obtain a
replacement Letter of Credit within 45 days after the Lessor
or the Lender has given the Lessée written notice of suéh

proceeding.

Section 18 Remedies

Upon the happening of an Event of Default, the
Lessor shall (except to the extent otherwise required by law)
be entitled to:

(i) Proceed by appropriate court action or actions
to enforce performance by the Lessee of the applicable
covenants and terms of this Lease or to recover damages
for the breach thereof;

(ii) Repossess any or all Items of Equipment without
prejudice to any remedy or claim hereinafter referred to;
(iii) Elect to sell any or all Items of Equipment,
after giving fifteen (15) days' notice to the Lessee, at
one or more public or private sales and recover from the

Lessee as liquidated damages for the Lessee's default
hereunder an amount equal to the amount, if any, by which
(a) the.sum of (i) the aggregate Casualty Value of such
Items of Equipment determined as of the rent payment date

next following the date such notice is given, (ii) all
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Rent owing hereunder to and including the rent péyment
date immediately following the date such notice is given,
(iii) all reasonable costs and expenses incurred in
searching for, taking, removing, Keeping, storing,
repairing, restoring and selling such Items of Equipment,
(iv) all other amounts owing by the Lessee hereunder and
under the Income Tax Indemnity Agreement, whether as
additional rent, indemnification or otherwise, and (v)
all costs and expenses, including (without limitation)
reasonable legal fees and expenses, incurred by the
Lessor as a result of the Lessee's default hereunder,
exceeds (B) the amount received by the Lessor upon such
pubiic or private sales of such Items of Equipment;

(iv) Upon notice to the Lessee receive prompt pay-
ment from the Lessee of an amount equal to the aggregate
Casualty Value determined as of the Rent Payment Date
next following the date such notice is given of all Items
of Equipment which have not.been sold by the Lessor
pursuant to clause (iii) above plus, to the extent not
otherwise recovered from the Lessee pursuant to said
clause (iii) above, (a) any Rent and other amounts owing
hereunaer to and including the Rent Payment Date immed-
iately following the date such notice is given, (b) all
reasonable costs and expenses incurred in searching for,

taking, removing, keeping, storing, repairing and
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restoring such Items of Equipment, (c) all other amounts.
owing by the Lessee hereunae;land under the Income Tax
Indemnity Agreement whether as additional Rent,
indemnification or otherwise, and (d) all costs and
expenses, including (without limitation) reasonablé legal
fees and expenses, incurred by the Lessor as a result of
the Lessee's default hereunder or under the Income Tax
Indemnity Agreement; provided that'upon receipt of
payment in full of such amount, tﬁé Lessor shall transfer
to the Lessee, without any representation or warranty of
any kind, express or implied, whatever title to such
Items of Equipment it may have, free of all liens arising
by, through or under the Lessor or any of its affiliates;

(v) By notice to the Lessee, declare this Lease
terminated without prejudice to the Lessor's rights in
respect of obligations then accrued and remaining
unsatisfied; or

(vi) Avail itself of any other remedy or remedies
provided for by any statute or otherwise available at
law, in equity, or in bankruptcy or insolvency
proceedings.

The remedies herein set forth or referred to shall

be cumulative. The references to additional Rent in clauses
(iii) and (iv) of this Section 18 shall each include, without

limitation, interest at the Overdue Rate, to the date of
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receipt by'the Lessor of the amount payable under saidAclause,
on installments of Rent owing hereunder to and including the
Rent Payment Date immediately following the date on which
notice is given under said clause, from the respective due
dages of such installments, and interest on all other costs,
expenses and losses for which the Lessor is entitled to
payment undér said clause from the respective dates incurred

by Lessor.

Section 19 Notices

All communications and notices provided for herein
shall be in writing and shall become effective one (1)
business day after deposit in the United States mail, with
proper postage for first-class mail prepaid certificate or
registered return receipt requested, addressed:
(a) if to the Lessor at:
P. O. Box 225415
Dallas, Texas 75265
Attention: Thomas Weatherly

(b)) if to the Lessee at:

1700 West Loop South, Suite 1500
Houston, TX 77027

. Attention: President
with a copy to the Guarantor at the same address as the

Lessee, Attention: President.
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Section 20 Lessof's ﬁight to ﬁérform for Lessee.

If the Lessee shall fail”to make any payment due
hereunder or to perform or compiy with any of its covenants
and agreements contained herein, the Lessor may give notice of
"such failure to the Lessee and, Qithin ten days after sﬁch
notice is given, the Lessor may itself make such payment or
perform or comply with such agreements‘pr covenants except
that if the Lessee's failure creates substantial risk of harm
to or forfeiture of any of the Equipmenf; the Lessor may make
such payment or perform or comply with such agreements or
covenants concurrentiy with or at any time after the giving of
such notice and the amount of the reasonable expenses of the
Lessor (including attorneys' fees and expenses) incurred in
connection with such payment of the performance of or compli-
ance with such agreements or covenants, as the case may be,
together with interest thereon at tﬁe Overdue Rate, shall be
deemed Rent, payable by the Lessee upon demand. No such
payment, performance of compliance by the Lessor shall be
deemed to cure any Event of Default arising out of such

failure of the Lessee to pay, perform or comply.

Section 21 Further Assurances

The Lessee will promptly and duly execute and
deliver to the Lessor such documents and assurances and take

such further action as the Lessor may from time to time
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reasonably request in order to carry out more effectively the
intent and purpose of this Lease and to establish and brotect
the rights and remedies created or intended to be created in
favor of Lessor hereunder, including, without limitation, if
requested by the Lessof and at the expense of the Lessee, the
recording or filing of counterparts hereof, 6r of such other
documents with respect hereto, in accordance with the laws of
such jurisdictions as Lessor may from time to time reasonably

request and so advise Lessee in writing.

Section 22 Amendments and Miscellaneous

(a) The terms of this Lease shall not be waived,
Aaltered, ﬁodified, amended, supplemented or terminated in any
manner whatsoever except by a written instrument signed by the
Lessor and the Lessee.

(b) This Lease, including all agréements, coven-
ants, representations and warranties, shall be binding upon
and inure to the benefit of the Lessor and its successors,
assigns, agents, servants and personal representatives. The
obligations and liabilities of the Lessor and the Lessece
arising under this Lease shall survive the expiration or
earlier termination of this Lease, until all such Sbiigations
have been met and such iiabilities have been paid in full.

(c¢) All agreements, covenants, representations and

warranties contained in this Lease or in any document or cer-
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tificate'delivered pursuant hefethor in connection herewith
shall survive the execution and delivery of this Lease and the
expiration or other termination of this Lease.

(d) Any provision of ghis Lease which may be'deter-
mined by competent authority to be prohibited or unenforceable
in any iurisdiction shall, as to such jurisdiction, be inef-
fective to the extent of such prohibition or unenforceability
without invalidating the remaining provisions hereof, and any
such prohibition or unenfo;ceability inuany jurisdiction shall
not invalidate or render unenforceable such provision in any
other jurisdiction. To the extent permitted by applicable
law, the Lessee hereby waives any provision of law which
renders any provision hereof prohivited or unenforceable in
any respect.

(e) This Lease shall constitute an agreement of
lease and nothing herein shall be construed as conveying to
the Lessee any right, title or interest in or té the Equip-
ment, except as lessee only.

(f) The single executed original of this Lease
marked "Original” shall be the "Original" and all other
counterparts hereof shall be marked and be "Duplicates." To
the extent that this Lease constitutes chattel paper, as such
term is defined in the Uniform Commercial Code as in effect in

any applicable jurisdiction, no security interest in this
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Lease may ﬁe created through the transfer or possession pf any
counterpart other thaﬁ the "Original."

(g) This Lease shall be construed in accordance
with, and shall be governed by, the laws of the State of
Texas.

(h) Section headings are for convenience only and
shall not be construed as part of this Lease.

(i) This Lease is dated as of November 12, 1981 for
convenience of indentification in the Participation Agreement
and other documents related thereto. Notwithstanding such
dating, the effective date of this Lease for all purposes is
the Closihg Date.

iN WITNESS WHEREOF, the.parties hereto have each
caused this Lease to bé duly executed by their respective

officers thereunto duly authorized.

LESSOR: LESSEE:
MERCANTILE TEXAS CAPITAL RICHMOND LEASING COMPANY
CORPORAT ION :
By 7
ItsExec s 1/ e /515,,:/7,/
Wg 40_@\!&4&, By
ItsTFZEAsuﬂcﬂ- Its

Exhibits:
Exhibit A - Casualty Values

Exhibit B ~ Description of Equipment
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STATE OF Il %}A/v/g,

STATE OF el (%
county oF et (é/ﬁl&

)
) SS:-
)

On this ,3 day of November, 1981, before me personally

" appeared Thoues deathuty ¢ Reclucd 6. Rellyot Tt 0 me personally knoyn, who,

being by me duly sworn, says that he is Tren Sewet, relpl of
Movmkle Tegoa Coyifn ConP ., that one of the seals affixed to t d -
foregoing instrument is the corporate seal of said Corporation,
that said instrument was signed and sealed on behalf of said
Corporation by authority of its Board of Directors, and he
acknowledged that the execution of the foregoing instrument
was the free act and deed of said Corporation.

L Mg itdes / éa%[

Notary Public

(Notarial Seal)

1ssi i DOROTHY A. CIOFFI
My Commigsion expires ' Notary Public, State of New York
| No. 43- 4653993 c v
Qualified in Richmon oun
Certiﬁcate Filed in New York County

- Commission Expires March 30, 19 (3

— st g
n
wn
.

COUNTY OF e

On this /5+A day of November, 1981, before me personally
appeared Jim Hermﬂq , to me personally known, who,
being by me duly sworn, says that he is a uve pPresdec of

Richmond Lea $wﬁ(§;aMz/that one of the seals affixed to the
foregoing instr is the corporate seal of said Corporation,

.that said instrument was 51gned and sealed on behalf of said

Corporation by authority of its Board of Directors, and he
acknowledged that the execution of the foregoing instrument
was the free act and deed of said Corporation.

Notary/Publlc

(Notarial Seal)

DOROTHY A, CIOFFI
Notary Pubhc State of New York
Qualifien No. }1{3 4653998
in Richme
Cemflmrc Filed in N?ano?}?lgltznty

Corssion Sxpires March 40, 19y
_J

My Commission expires




RICHMOND LEASING COMPANY
HOPPER CARS
STIPULATED VALUE SCHEDULE

Payment Payment Stipulated Loss
Date Number Value*
1/1982 1 102.9925 %
7/1982 2 1105.2936
1/1983 3 107.0941
7/1983 4 108.3130
1/1984 5 108.8857
7/1984 6 108.8518
1/1985 7 108.1176
7/1985 8 106.7071
1/1986 9 104.7473
7/1986 10 102.6233
1/1987 11 100.3337
7/1987 12 97.8637
1/1988 13 ' ‘ 95.1970
7/1988 . 14 92,3161
1/1989 A 15 89.2019
7/1989 16 85.9222
1/1990 17 82.5447
7/1990 ‘ 18 79.0705
1/1991 © 19 75.5233
7/1991 20 - 71.8991
1/1992 21  68.2288
7/1992 22 64.5111
1/1993 23 60.7860
7/1993 24 : 57.0559
- 1/1994 25 53.3721
7/1994 26 49.5679
1/1995 27 45.4408
7/1995 28 40.9489
1/1996 29 36.1094
7/1996 ) 30 30.8600
1/1997 31 25.0000

* The Stipulated Loss Value is stated as a percent of the
Original Equipment Cost.




EXHBIT B
to LEASE AGREEMENT

DESCRIPTION OF EQUIPMENT

201 100-ton, 4750 cubic foot triple gate covered hopper cars
equipped with "gravity discharge gates and fiberglass covers
manufactured by Richmond Tank Car Compar_\y as follows:

Owner's Cost

Reporting Marks and Nos. . (Per 1tem)
KBSR 500028 - KBSR 500042 S 46,441
DR 10506 -DR 10600 $ 46,205

DR 10602 -DR 10652

RTMX 8673 - RTMX 8712 : $ 46,405



