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IMTERSTATE COMAEINE £ATILRRQINN

New Recordation No.

Dear Mr. Strickland:

On behalf of The Provident Bank, I submit for filing and recording under 49 U.S.C. §
11303(a) and the regulations promulgated thereunder, executed counterparts of a primary document,
not previously recorded, entitled Loan and Security Agreement (“Agreement”) dated as of

December _f , 1993.

The parties to the enclosed Agreement are:
The Provident Bank - LENDER
One East Fourth Street

Cincinnati, Ohio 45202

Compass Boxcar Limited Liability Company,
a Delaware limited liability company

c/o Compass Asset Management Corporation
Suite 2810

555 California Street

San Francisco, CA 94104
y interest in Sﬁm}"four (72»;: :*':: L
z & m

- BORROWER

Y8 9NISNION

N 02 |} g7 93

The said Agreement, among other things, acts to create a securit
boxcars in favor of The Provident Bank.

The equipment covered by the Agreement is seventy-four (74) boxcars as identified in

Schedule 1 of the Agreement.
A short summary of the Agreement to appear in the ICC Index is as follows:

“Covers 74 Boxcars”

Enclosed is a check in the amount of eighteen dollars ($18.00) in payment of the filing fee.




DONELAN, CLEARY, WOOD & MASER, P. C.

Letter to Strickland, Jr.
December __, 1993
Page 2

Once the filing has been made, please return to bearer the stamped counterpart(s) of the
document not required for filing purposes, together with the fee receipt, the letter from the ICC
acknowledging the filing, and the two extra copies of this letter of transmittal.

Honorable Sidney L. Strickland, Jr.
Secretary

Interstate Commerce Commission
Washington, D.C. 20423
Enclosures

BY HAND

Very truly yours, —

? i ) _,.//

{, ‘ 'L,":[’l o 7 e /{ Lttt y
Allen H. Hafrisorf, Jr. i

‘Antorney for The Provident Bank
for the purpose of this filing.

8370-020




s

Schedule 1
ipmant jon:
Seventy-four (74) 100-ton, roller bearing, 60’, RBL, nonmechanical

refrigerator insulated boxcars equipped with 10’ Plug doors and
moveable interior bulkheads.

Current Prior Current  Prior Current  Prior
Nos. Nos. Nos. Nos, Nos.  Nos.
LIFY SP AJPX SP AJPX SP
1 1200 691806 30 1229 691835 60 1259 691883
2 1201 691811 31 1230 691836 61 1260 691884
3 1202 691851 32 1231 691838 62 1261 691885
4 1203 691899 33 1232 691840 63 1262 691886
5 1204 651800 34 1233 691841 64 1263 691887
6 1205 651802 35 1234 691842 65 1264 691890
7 1206 691801 36 1235 €91B46 66 1265 691891
8 1207 691804 37 1236 651847 67 1266 691893
9 1208 691805 3B 1237 691848 68 1267 691896
10 1209 691808 39 1238 691849 69 1268 651897
11 1210 691810 40 1239 €91850 70 1269 691898
12 12311 691812 4] 1240 691852 71 1270 691801
13 1212 651813 42 1241 691853 72 1271 691837
14 1213 691815 43 1242 651854 73 1272 691839
15 1214 691817 44 1243 691859 74 1273 691875
16 2215 €91818 45 1244 691860
17 1216 651819 46 1245 €91862
18 1217 661820 A7 1246 691863
19 1218 €91821 AB 1247 691864
20 1219 691822 49 1248 691B65
21 1220 691823 50 1249 691867
22 1221 6918B24 51 125C 691868
23 1222 691825 52 1251 691B69
24 1223 691826 53 1252 691870
25 1224 651827 54 1253 691873
26 1225 €91B30 55 1254 691874
27 1226 691811 56 1255 691876
28 1227 691832 57 1256 691878
29 1228 691834 58 1257 691880

59 1258 691881




Fnterstate Commeree €ommission
Washington, D.E. 20423 12/23/93

OFFICE OF THE SECRETARY
Allen 1 Harrison, Jr.

Donelan,Cleary, Wood & Maser
1275 K St N.W. Suite 850
washington,D.C. 20005

Dear €ir:

The enclosed document(s) was recorded pursuant to the provisions
of Section 11303 of the Interstate Commerce Act, 49 U.S.C. 11303,
on 12/23/93 at 11:25an , and assigned
recordation number(s). 18622

Sincerely yours,

j N 1 ;‘/ j /
/i/;écretary /

SIDNEY L. STRICKLAND,

Enclosure(s)
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LOAN AND SECURITY AGREEMENT

Between

THE PROVIDENT BANK

Lender

and

COMPASS BOXCAR LIMITED LIABILITY COMPANY

Borrower

Dated as of December 1, 1993
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LOAN AND SECURITY AGREEMENT

THIS LOAN AND SECURITY AGREEMENT dated as of December 1, 1993,
between THE PROVIDENT BANK, an Ohio banking corporation (the
"Lender"), and COMPASS BOXCAR LIMITED LIABILITY COMPANY, a Delaware
limited liability company (the "Borrower").

WITNESSET H:

ARTICLE 1
DEFINITIONS AND ACCOUNTING TERMS
SECTION 1.1 Defined Terms.

As used in this Loan and Security Agreement, the following
terms shall have the following meanings (such meaning to be equally
applicable to both the singular and plural forms of terms):

"Act" means the Securities Act of 1933, as the same may be
amended from time to time.

“"Agreement" means this Loan and Security Agreement, including
all Schedules, Exhibits, and Supplements hereto, if any, as the
same may from time-to-time be amended, supplemented or otherwise
modified.

"Assignment Agreement" means the Assignment Agreement dated as
of December 1, 1993, between Borrower and Lender providing for the
assignment of the Purchase Agreements.

"Assignment of Guaranty" means the Assignment of Guaranty
dated as of December 1, 1993, between Borrower and Lender providing
for the assignment of the Guaranty.

"Business Day" means any day except a Saturday, Sunday or
legal holiday on which commercial banking institutions are open for
business in Cincinnati, O©Ohio, Overland Park, Kansas, or San
Francisco, California.

"Casualty Occurrence" has the meaning attributed thereto in
Section 7 of the Lease.

"Closing" has the meaning attributed thereto in Section 7.1
hereof.

"Closing Date" has the meaning attributed thereto in Section
7.1 hereof.

"Collateral™ means the Equipment and all other property,
interests and rights described or referred to in Article 3 hereof




subjected or intended to be subjected to the lien and security
interest created by this Agreement.

"Default" means any of the events specified in Section 6.1
hereof, whether or not there has been satisfied any requirement in
connection with such event for the giving of notice, or the lapse
of time, or the happening of any further condition, event or act.

"Default Interest Rate" means the interest rate per annum
equal to Eighteen Percent (18%).

"Equipment" means the Seventy-Four (74) 60’, 85-Ton Capacity,
Plate C, RBL Box Cars as set forth on Schedule 1 attached hereto.

"Event of Default" means any of the events specified in
Section 6.1 hereof, provided that there has been satisfied any
requirement in connection with such event for the giving of notice,
or the lapse of time, or the happening of any further condition,
event or act.

"GAAP" means Generally Accepted Accounting Principles at the
time in effect.

"Guaranty" means the Guaranty dated as of December 1, 1993, by
NAMSCO and NASC in favor of Borrower.

"Hereto", "herein", "hereof", "hereunder" and other words of
similar import refer to this Agreement as a whole and not to any
particular section or other subdivision of this Agreement unless
the context otherwise indicates.

"ICC" means the Interstate Commerce Commission.

"Indebtedness" means, as to any Person, all items of indebted-
ness, obligation or 1liability, whether matured or unmatured,
liquidated or unliquidated, direct or contingent, joint or several,
including but without limitation:

(i) all indebtedness guaranteed, directly or indirectly,
in any manner or endorsed (other than for collection or
deposit in the ordinary course of business) or discounted with
recourse;

(ii) all indebtedness in effect guaranteed, directly or
indirectly, through agreements, contingent or otherwise:

(a) to purchase such indebtedness; or
(b) to purchase, sell or lease (as lessee or

lessor) property, products, materials or supplies or to
purchase or sell services, primarily for the purpose of




enabling the debtor to make payment of such indebtedness
or to assure the owner of the indebtedness against loss;
or

(c) to supply funds to or in any other manner
invest in the debtor;

(iii) all indebtedness secured by (or for which the
holder of such indebtedness has a right, contingent or
otherwise, to be secured by) any mortgage, deed of trust,
pledge, lien, security interest or other charge or encumbrance
upon property owned or acquired subject thereto, whether or
not the liabilities secured thereby have been assumed; and

(iv) all indebtedness incurred as the lessee of goods or
services under leases that in accordance with GAAP, should not
be reflected on the lessee’s balance sheet.

"Lease" means the Lease of Railroad Equipment dated as of
December 1, 1993 including the annexes related thereto assigned
hereunder to Lender by Borrower as security for the Loans.

"Lease Documents" means all of the documents and instruments
relating to the Equipment and the Lease, including, but not limited
to, the Notice and Agreement, Certificate of Acceptance, Guaranty,
Purchase Agreements, Assignment Agreement, Assignment of Guaranty
and all notes, instruments and other agreements.

"Lease Payments" means any and all payments due on or after
the Closing Date of whatsoever kind or nature pursuant to or
relating to the Lease.

"lessee" means The Hutchinson & Northern Railway Company, a
Kansas corporation, and its successors and assigns.

"I,ien" means any mortgage, pledge, hypothecation, assignment,
security interest, 1lien, charge or encumbrance of any kind or
nature whatsoever (including, without limitation, any conditional
sale or other title retention agreement, any lease having substan-
tially the same economic effect as a conditional sale or title
retention agreement, and the filing of, or agreement to give, any
financing statement under the Uniform Commercial Code or comparable
law of any jurisdiction).

"Loan" means the principal amount of each borrowing made or to
be made by the Lender to Borrower under this Agreement (collective-
ly, the "Loans").

"Toan Documents" means the agreements, documents, certificates
and instruments delivered or to be delivered from time to time in




connection with the Loans, including without limitation, this
Agreement and the Notes.

"Manager" means Compass Asset Management Corporation, a
California corporation.

"NAMSCO" means NAMSCO, INC., a Delaware corporation.

"NASC" means North American Salt Company, a Delaware corpora-
tion.

"Notes" means the promissory notes made by the Borrower to the
order of the Lender, executed pursuant hereto in substantially the
form of Exhibit A hereto and any promissory notes made by the
Borrower in exchange or substitution for such Notes.

"Notice and Adgreement" means the Notice and Agreement among
Borrower, Lessee and Lender dated December 23, 1993.

"obligations" means, collectively, all of the indebtedness,
obligations and liabilities existing on the date hereof or arising
from time to time hereafter, whether direct, indirect, absolute,
contingent, joint or several, matured or unmatured, liquidated or
unliquidated, secured or unsecured, arising by contract, operation
of law or otherwise, of Borrower to the Lender (i) in respect of
the Loans made pursuant to this Agreement, (ii) under or in respect
of any one or more of the Loan Documents, or (iii) under or in
respect of any other obligations of Borrower to Lender. Obliga-
tions shall also include all interest and other charges chargeable
hereunder to Borrower or due hereunder from Borrower to Lender from
time to time and all costs and expenses referred to in Section 9.2
herein.

"Permitted Liens" means:

(i) Liens for taxes, assessments, or similar charges,
incurred in the ordinary course of business that are not yet
due and payable;

(ii) Liens in favor of the Lender; and

(iii) Liens which are permitted under the Lease Docu-
ments.

"Person" means any individual, corporation, partnership, joint
venture, joint-stock company, trust, unincorporated organization,
or government or any agency or political subdivision thereof.

"Purchase Agreements" means the Bills of Sale and Agreement of
Purchase and Sale identified on Schedule 1 hereto with respect to
the Equipment.




"UCC" or "Uniform Commercial Code" means the Uniform Commer-
cial Code as the same may, from time to time, be in effect in the
State of Ohio; provided, however, that in the event that, by reason
of mandatory provisions of law, any or all of the attachment,
perfection, or priority of Lender’s security interest in any of the
Collateral is governed by the Uniform Commercial Code as in effect
in a jurisdiction other than the State of Ohio, the term "ucc"
shall mean the Uniform Commercial Code as in effect in such other
jurisdiction for purposes of the provisions hereof relating to such
attachment, perfection, or priority and for purposes of definitions
related to such provisions.

"Unit" means any of the Seventy-Four (74) 607, 85-Ton
Capacity, Plate C, RBL Box Cars constituting a portion of the
Equipment.

SECTION 1.2 Accounting Terms.

All accounting terms not specifically defined herein shall be
construed in accordance with GAAP.

SECTION 1.3 Use of Defined Terms.

All terms defined in this Agreement shall have their defined
meanings when used in the Notes and the other ILoan Documents,
unless the context otherwise indicates or requires.

ARTICLE 2
LOAN TERMS AND AMOUNT
SECTION 2.1 Commitment.

Subject to the terms and conditions of this Agreement, the
Lender agrees to make two (2) loans to the Borrower in an aggregate
amount up to One Million Four Hundred Eighty Thousand and 00/100
Dollars ($1,480,000.00).

SECTION 2.2 Use of Proceeds.

The Borrower shall use the proceeds of the Loans solely to
fund the purchase of the Equipment, and matters related thereto.

SECTION 2.3 Notes; Interest Rate.
The Loans shall be evidenced by a promissory note of the

Borrower in the principal amount of each Loan in substantially the
form of Exhibit A hereto.




The Notes shall be dated the date of issue, and bear interest
on the unpaid principal amount thereof from the date thereof at a
rate per annum equal to Nine and Three-Quarters Percent (9.75%) per
annum.

Overdue principal, and overdue interest to the extent
permitted by applicable law and at the option of the Lender, shall
bear interest at the Default Interest Rate for the period during
which such amount shall be overdue.

Notwithstanding anything to the contrary in the Loan Docu-
ments, the Notes will not bear interest and no interest will be
collectible in excess of the maximum rate allowed by applicable
law.

SECTION 2.4 Payments of Interest and Principal.

Principal and interest accrued on the unpaid principal amount
of the Notes shall be due and payable in arrears in installments as
set forth on Annex A to the Notes and on the date the Loans are due
(whether by maturity, acceleration or otherwise); provided that, in
any event the last installment payable on a Note shall be in an
amount sufficient to pay in full the entire unpaid principal amount
of such Note, together with all accrued but unpaid interest
thereon. All of the Obligations evidenced by the Notes shall, if
not sooner due and payable as provided in this Agreement, be in any
event absolutely and unconditionally due and payable in full by
Borrower on January 1, 2000.

SECTION 2.5 Prepayment.

In the event of a Casualty Occurrence of any Unit, Borrower
shall pay to the Lender an amount equal to the pro rata share of
the principal amount and accrued interest on the Note which is
attributable to such Unit at the time of such Casualty Loss. Such
prepayment shall be made on the interest payment date immediately
following such Casualty Occurrence.

Upon such prepayment, future installments due under such Note
prior to maturity shall be reduced pro rata in accordance with the
portion of the Loan attributable to the Unit suffering such
Casualty Occurrence. Upon the Borrower’s compliance with the
foregoing provisions, the Lender will upon Borrower'’s request, if
no Default or Event of Default has occurred and is continuing,
execute and deliver to Borrower such instruments as shall be
necessary to release such Unit from the lien and security interest
of this Agreement (without recourse to, or representation or
warranty by, the Lender).




SECTION 2.6 Manner of Payments; Computation of Interest.

Interest on the Notes shall be calculated on the basis of a
three hundred sixty (360) day year composed of twelve (12) months
each having thirty (30) days.

All payments (including prepayments) by the Borrower on
account of principal of and interest on the Notes shall be made to
the Lender at the address specified in Section 9.5 hereof (or at
such other place as the Lender shall notify the Borrower in
writing), in lawful money of the United States of America and in
immediately available funds.

If any payment to be made under the Notes becomes due on a day
that is not a Business Day, such payment shall be made on the
immediately preceding Business Day.

SECTION 2.7 Exchange of Notes.

At the written request of the holder of any Note and upon
surrender of such Note for such purposes, the Borrower shall, at
any time and at its expense (other than any transfer taxes) issue
new Notes in exchange for such Note in denominations not smaller
than $100,000 specified by such holder, in an aggregate principal
amount equal to the unpaid principal amount of the Note so
surrendered and substantially in the form of Exhibit A with
appropriate insertions and variations, and bearing interest from
the date to which interest has been paid on the Note so surren-
dered; provided, however, that Borrower’s obligation to issue new
Notes pursuant to this Section 2.7 shall be subject to delivery to
Borrower by the holder of the Note of a representation substan-
tially similar to that contained in Section 4.2 (b) hereof.

ARTICLE 3
COLLATERAL FOR THE LOANS

SECTION 3.1 Grant of Security Interest.

As collateral security for the prompt and complete payment and
performance when due (whether at stated maturity, by acceleration,
or otherwise) of all the Obligations, including, without limita-
tion, with respect to the Loans and the Loan Documents relating
thereto, and to induce the Lender to make the Loans, and to secure
the performance and observance by Borrower of all of its agreements
and conditions applicable to it contained herein or in any other
Loan Documents, Borrower hereby grants, bargains, assigns,
warrants, conveys, mortgages, pledges, hypothecates and transfers
to the Lender a first priority, continuing security interest and
Lien in, with power of sale, to Lender and to its successors and




assigns forever, in all of Borrower’s right, title and interest in
and to the following, whether now owned or hereafter acquired:

(a) the Lease and all extensions or renewals thereof,
including without limitation, the full amount of each payment
of rent payable pursuant to the Lease, the full amount of each
payment pursuant to the indemnification provisions in the
Lease, 1if any, and all other amounts payable by Lessee
pursuant to the terms and conditions of the Lease and all
rights, claims, powers, privileges and remedies thereunder;

(b) all rights, claims, powers, privileges and remedies
of Borrower as a result of the failure by the Lessee to
perform or comply with any term of the Lease, together with
full power and authority in the name of Borrower to enforce,
collect, receive and receipt for any and all of the foregoing;

(c) the Guaranty and Purchase Agreements;

(d) the Equipment, together with all accessories,
fixtures, software, manuals, components, parts, attachments
and appurtenances appertaining or attached to any of the
Equipment, whether now owned or hereafter acquired, and all
additions, substitutions, renewals and replacements of, and
improvements to, any and all of the Equipment, wherever
located, together with all the rents, proceeds, issues,
income, profits and avails thereof including proceeds of
insurance policies with respect thereto;

(e) all monies, deposits and other property of any kind
of Borrower relating to the Collateral, whether or not in the
possession or under the control of the Lender or a bailee of
Lender and Lender'’s successors and assigns; and

(f) all accessions to, substitutions for and replace-
ments, products and proceeds of any of the foregoing.

SECTION 3.2 Liability of Borrower.

The assignment and grant of the security interest made by the
Borrower hereunder is only as security and, therefor, shall not
subject the Lender to, or transfer, or pass, or in any way affect
or modify, the liability of the Borrower under the Lease Documents,
it being agreed that, notwithstanding this Agreement, all obliga-
tions of the Borrower to the Lessee or otherwise shall be and
remain enforceable against, and only against, the Borrower or other
Persons (as defined herein) other than the Lender. The Borrower
shall appear in and defend every action in connection with
Borrower’s obligations under the Lease Documents or otherwise at
its sole cost, except to the extent that any of such obligations




represent concurrent obligations of the Lessee under the Lease
Documents.

ARTICLE 4
REPRESENTATIONS AND WARRANTIES

SECTION 4.1 Representations and Warranties of Borrower.

In order to induce the Lender to enter into this Agreement and
to make the Loans, the Borrower makes the following representations
and warranties to the Lender:

(a) Existence. The Borrower is a limited liability company
duly organized, validly existing and in good standing under the
laws of the State of Delaware.

(b) Power and Authority. The Borrower has full power,
authority and legal right, governmental permits, consents and
licenses, and other authorizations which are necessary to own its
properties and to transact the business in which it is engaged.

(c¢) Qualification. The Borrower is qualified and licensed,
admitted or approved to do business in each jurisdiction in which
the conduct of its business or the ownership of its assets requires
such qualification.

(d) Transaction Authority and Proceedings. The Borrower has
all requisite power, authority and legal right to execute, deliver
and perform all of its obligations under the Lease Documents, this
Agreement, the Notes, and the other Loan Documents; and the execu-
tion, delivery and performance by the Borrower of the Lease
Documents, this Agreement, the Notes, and the other Loan Documents
have been duly authorized by all necessary corporate action, and do
not and will not require any consent or approval of any other party
(including the stockholders of the Borrower).

(e) No Legal Bar. The execution, delivery and performance by
the Borrower of the Lease Documents, this Agreement, the Notes, and
the other Loan Documents do not and will not (i) violate any
provision of any law, rule, regulation (including, without
limitation, Regulation G, T, U or X of the Board of Governors of
the Federal Reserve System), order, writ, judgment, injunction,
decree, determination or award having applicability to the Borrower
or of the Certificate of Formation or Limited Liability Company
Agreement of the Borrower nor (ii) result in a breach of or
constitute a default under any existing indebtedness, mortgage,
indenture, loan or credit agreement, or any other agreement, lease
or instrument to which the Borrower is a party or by which the
Borrower or its property may be bound or affected; nor (iii) result
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in the creation or imposition of any Lien on any of the properties
or assets of the Borrower except as contemplated by this Agreement
and the other Loan Documents.

(f) Execution, Binding Effect. The Lease Documents, this
Agreement and all other Loan Documents when executed and delivered
by the Borrower will constitute, legal, valid and binding obliga-
tions of the Borrower enforceable against it in accordance with
their respective terms.

(g) Litigation. There are no actions, suits, investigations,
claims or proceedings (whether or not purportedly on behalf of the
Borrower) pending or, to the knowledge of the Borrower, threatened
against or affecting the Borrower or the properties of the Borrower
before any court, arbitrator or governmental body which (a) relate
to any of the Collateral or to any of the transactions contemplated
by this Agreement, or (b) would, if determined adversely to
Borrower have a material adverse effect on the financial condition,
business or operations of the Borrower or the ability of the
Borrower to perform its obligations under any of the Lease
Documents, this Agreement, the Notes or the other Loan Documents.

(h) Default. The Borrower is not in default and no condition
exists which, with the passing of time, and/or the giving of notice
would constitute a default or an event of default under any
existing Indebtedness of Borrower, or any order, writ, judgment,
injunction, decree, determination, award, indenture, agreement,
lease or other instrument to which the Borrower is a party or by
which the Borrower is subject or bound.

(i) Government Consents, Registration, Etc. No authoriza-
tion, consent, approval, license, exemption, filing, qualification
or registration with any court or governmental department,
commission, board, bureau, agency or instrumentality, domestic or
foreign, is or will be necessary in connection with the execution,
delivery or performance by the Borrower of any of the Lease
Documents, this Agreement, the Notes and the other Loan Documents
or the transactions contemplated hereby or thereby except for any
UCC filings and filings with the ICC contemplated by this Agree-
ment.

(jJ) Principal Office; Name. The principal place of business,
the chief executive office and the place at which the books and
records of the Borrower from and after the Closing are kept shall
be 555 California Street, 28th Floor, San Francisco, California
94104.

(k) Private Offering. The Borrower has not, either directly
or indirectly, offered the Notes or any similar security of the
Borrower to, or solicited offers to acquire from, or otherwise
approached or negotiated with respect thereto with, any Person
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other than Lender. Neither the Borrower nor anyone acting on its
behalf shall offer the Notes or any part thereof or any similar
securities for issue or sale to, or solicit any offer to acquire
any of the same from, anyone so thereby as to bring the issuance of
the Notes within the provisions of Section 5 of the Act.

(1) Broker’s Fee. The Borrower has not made any agreement or
taken any action which may cause anyone to become entitled to a
commission or broker’s fee as a result of the making of the Loans.

(m) Taxes. The Borrower has filed all tax returns (Federal,
state and local) required to be filed (except those as to which
valid extensions of time have been granted) and paid all taxes,
assessments, fees and other governmental charges imposed wupon
Borrower or upon any of its properties, income or franchises, which
are due and payable (except such taxes, if any, as are being
contested in good faith and as to which adequate reserves have been
provided).

(n) Title to Properties; Absence of Liens and Encumbrances,

Etc.

(i) Borrower has good and valid title to the Lease and
Equipment, free and clear of all Liens, security interests and
encumbrances arising by, through or under Borrower, except for
Permitted Liens.

(ii) Borrower has not entered into any contract or
agreement, oral or written, in the nature of a residual
sharing agreement with any person or entity with respect to
any Equipment.

(iii) None of the Equipment is subject to a purchase
option in favor of any Person other than such purchase options
as may have been granted under the Lease in favor of Lessee.

(o) Eguipment. Borrower represents and warrants that
Schedule 1 hereto sets forth equipment descriptions which accurate-
ly describe the Equipment in all material respects. Borrower
further represents and warrants that upon the filing of the UcCCc-1
financing statements contemplated by Section 7.2(i) of this
Agreement and the filing of this Agreement with the ICC, Lender
shall have a valid first priority security interest in all of the
Equipment.

(p) PBurchase Agreements and Guaranty. Upon the filing of the

UcC-1 financing statements contemplated by Section 7.2(i) of this
Agreement and delivery to Lender of the executed original of the
Purchase Agreements and Guaranty, Lender shall have a valid first
priority security interest in each of the Purchase Agreements and
the Guaranty.
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(q) Lease.

(1) No Lease Documents have been modified, amended or
canceled except as evidenced in the Lease Documents. There
are no material agreements, written or oral, between Lessee
other than the Lease Documents, or other documentation
specifically provided to Lender relating to the leasing or
financing of the Equipment. Except as set forth in that
certain Letter Agreement dated December __+ 1993 Dbetween
Borrower and Lessee, Borrower is not required to perform any
maintenance services in connection with the Lease, Lease
Documents or Equipment.

(ii) Borrower is not in default under or in violation of
any material obligations to be performed by it pursuant to the
Lease Documents nor does any condition exist which, upon the
giving of notice or the lapse of time, or both, would consti-
tute such a default by Borrower.

(iii) To Borrower’s knowledge, no default or event of
default (as such terms may be defined in the Lease) nor any
event which, upon giving of notice or the lapse of time, or
both, would constitute a default or event of default has
occurred and is continuing under the Lease Documents, includ-
ing without limitation, the obligations to maintain insurance
pursuant to the Lease.

(iv) To the best of Borrower’s knowledge and except as
otherwise disclosed in writing to the Lender, no event which
constitutes a Casualty Occurrence or any event which, upon the
giving of notice or the lapse of time or both, would consti-
tute a Casualty Occurrence has occurred with respect to any of
the Units.

(v) To the best of Borrower’s knowledge there are no
claims to indemnify any Person under any indemnification
provisions of the Lease Documents outstanding against Borrower
or any other Person.

(vi) Annex A of the Notes sets forth a true and complete
summary of the remaining payments of rent due under the Lease
as of the Closing Date.

(vii) Assuming due authorization, execution and delivery
by the parties thereto, other than the Borrower, the Lease
Documents constitute valid agreements enforceable in accor-
dance with their respective terms and agreements in full force
and effect.

(viii) Upon delivery to the Lender of the duly marked
chattel paper original thereof, Lender shall have pursuant to
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this Agreement a valid first priority security interest in the
Lease.

(r) Compliance With Law. The Borrower is in compliance with
all applicable statutes, laws and regulations affecting its
property or the operation of its business.

(s) Disclosure. No representation, information, exhibit or
report furnished by the Borrower to the Lender in connection with
the negotiation of the Loans, or the Loan Documents contains any
material misstatement of fact or omits to state a material fact
necessary to make the statements contained therein not misleading.

(t) Investment Company. The Borrower is not an investment
company within the meaning of the Investment Company Act of 1940,
as amended, or, to the best of the Borrower’s knowledge, is it,
directly or indirectly, controlled by or acting on behalf of any
Person which is an investment company within the meaning of said
act.

SECTION 4.2 Representations and Warranties of the Lender.

The Lender makes the following representations and warranties
to the Borrower.

(a) Corporate Organization. The Lender is a corporation duly
organized, validly existing and in good standing under the laws of
the state of its incorporation and has all requisite power and
authority to carry on its business as now conducted.

(b) Investment Representation. The Lender is acquiring the
Notes in the ordinary course of its commercial lendlng business for
its own account for investment and not with a view to any resale or
distribution thereof.

(c) Corporate Authority. The Lender has taken all corporate
action necessary to authorize the execution, delivery and perfor-
mance of all obligations on its part to be performed hereunder.

(d) Broker’s Fee. No broker’s, finder’s or similar fee is
payable in connection with the transactions contemplated by this
Agreement based upon arrangements made by or on behalf of Lender.

SECTION 4.3 Survival of Representations.

All representations and warranties made by the Borrower and
the Lender in this Agreement and the other Loan Documents shall
survive the execution and delivery of such instrument and the
making of the Loans.




ARTICLE 5
COVENANTS

The Borrower covenants and agrees that from the date of this
Agreement until all of the principal amount of and interest due on
the Notes and all other amounts due hereunder shall have been duly
paid in full in lawful money the Borrower will comply with the
following covenants.

(a) Financial Statements and Reports. The Borrower will
maintain an adequate system of accounting in which complete entries
are made in accordance with GAAP reflecting all financial transac-
tions of the Borrower and the Borrower will furnish to the Lender
the following:

(i) Annual Financial Statements. Within ninety (90)
days after the close of each fiscal year of Borrower annual
unaudited financial statements, certified by a responsible
financial officer of Borrower;

(ii) No Default Certificate. Together with the annual
financial statements required hereunder, a certificate signed
by the President or any Vice President of Borrower to the
effect that no Default under this Agreement exists, and that
no condition exists which with the passage of time or the
giving of notice or both would give rise to a Default here-
under except as specified in such certificate;

(iii) Tax Returns. Within ten (10) days of the Lender’s
request therefor, the Borrower will furnish to the Lender
copies of the federal and state income tax returns filed by
the Borrower; and

(iv) Lease Information. Promptly, upon delivery or
receipt thereof, copies of all correspondence relating to the
Lease or the Equipment directed by Borrower to Lessee or
received by Borrower from Lessee; and

(v) Additional Information. Such other information with
respect to the Borrower, the Equipment or the Lease as the
Lender may from time to time reasonably request.

(vi) Lender Reports. The Borrower will prepare and
deliver to the Lender, or cause to be prepared and delivered
to the Lender, within a reasonable time prior to the required
date of filing (or, to the extent permissible, file or cause
to be filed on behalf of the Lender) all reports (other than
income tax returns), if any, relating to the maintenance,
registration and operation of the Equipment required to be
filed by the Lender with any federal, state or other regula-
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tory agency by reason of the Lender’s lien on and security
interest in the Equipment and the Lease or the provisions of
this Agreement.

(b) Maintenance of Existence. The Borrower will carry on and
conduct its business in substantially the same manner and in
substantially the same fields of enterprise as it is presently
conducted and do all things necessary to preserve its corporate
existence, rights, and franchises.

(c) Merger. The Borrower will not directly or indirectly,
merge or consolidate with or into, any Person without the prior
written consent of Lender.

(d) Disposition of Assets. The Borrower will not sell,
assign, lease or otherwise dispose of any of the Equipment or other
Collateral subject to the Lien of this Agreement, and Borrower will
not sell, assign, lease or otherwise dispose of (whether in one
transaction or in a series of transactions) all or substantially
all of its properties and assets, without the prior written consent
of the Lender.

(e) Compliance with Laws.

(i) The Borrower will comply with all requirements,
specifications and standards prescribed by any law, rule or
regulation of any governmental body or industry association to
which it may be subject and maintain and keep in full force
and effect all franchises, licenses, permits, approvals or
certificates required by governmental authorities material to
the conduct of its business.

(ii) The Borrower will (A) comply, and cause the Lessee
under the Lease and every user of the Equipment to comply in
all respects (including, without limitation, with respect to
the use, maintenance and operation of the Equipment), with all
laws and rules of the jurisdictions in which its or Lessee’s
or such user’s operations involving the Equipment may extend,
with any other governmental authority or industry assoc1at10n
exercising any power or jurisdiction over the Equipment, to
the extent that such laws or rules affect the title, operation
or use of the Equipment, and in the event that such laws or
rules require any alternation, replacement or addition of or
to any part of the Equipment, the Borrower will conform
therewith at its own expense and (B) comply with all other
applicable laws and regulations of any governmental authority
or industry association relative to the conduct of its
business or the ownership of its properties or assets,
provided that the Borrower may, in good faith, contest the
validity or application of any such law or rule by appropriate
proceedings which do not, in the opinion of the Lender,
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involve any reasonable danger of the sale, forfeiture or loss
of the Equipment or any part thereof.

(f) Principal Office. Borrower will maintain its principal
place of business, chief executive office and the place at which
its books and records are kept within the United States of America,
and will not change the 1location of its principal place of
business, its chief executive office or the place at which its
books and records are kept from the address specified in Sec-
tion 4.1(j) hereof unless Borrower shall have given the Lender at
least thirty (30) days prior written notice of such change.

(g) Default Notice. The Borrower will give prompt notice in
writing to the Lender of any Default or Event of Default hereunder
or of any default or event of default (as such terms may be defined
therein) under the Lease, or of any condition which with the
passage of time or the giving of notice or both would give rise to
a Default or an Event of Default hereunder or default or event of
default under the Lease.

(h) Use of Proceeds. The Borrower will use the proceeds of
the Loans for the purposes set forth in Section 2.2 hereof.

(i) Further Assurances. As requested by the Lender, the
Borrower will, at its sole cost and expense, do, execute, acknowl-
edge and deliver all further acts, supplements, mortgages, security
agreements, conveyances, transfers and assurances necessary or
advisable for the perfection and preservation of the lien and
security interest created by this Agreement in the Collateral,
whether now owned or hereafter acquired. The Borrower will cause
all financing and continuation statements, security agreements,
assignments, affidavits, reports, notices and documents, in form
and substance satisfactory to the Lender, to be filed as may be
required by law in order fully to preserve and protect the rights
of the Lender hereunder and as shall be necessary or desirable in
the Lender’s opinion to perfect and maintain perfected the Lender’s
security interest in the Collateral and to maintain the priority of
such security interest. The Borrower hereby authorizes the Lender
as the Borrower’s agent and attorney-in-fact to execute and file on
the Borrower’s behalf in any appropriate office, UCC financing
statements and continuation statements signed by Lender alone.

(J) Taxes and Other Claims. The Borrower will promptly pay
and discharge (i) all taxes, assessments and governmental charges
and levies upon it or its income, profits or property, real,
personal or mixed, or any part thereof, and (ii) all lawful claims
for labor, materials and supplies which, if unpaid, might by law
become a Lien upon the property of the Borrower; provided, however,
that the Borrower shall not be required to pay or cause to be paid
any tax, assessment, charge, levy or claim which is contested in
good faith by appropriate proceedings and with respect to which it
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shall have set aside or caused to be set aside on its books
reserves adequate therefor.

(k) Insurance. The Borrower shall maintain or cause to be
effective and maintained insurance in accordance with Section 9 of
the Lease.

(1) cCasualty Occurrences. Borrower, upon obtaining knowledge
thereof, will notify the Lender promptly of any Casualty Occur-
rence, and thereafter, comply with the provisions of Section 2.5
hereof.

(m) Maintenance of Properties. The Borrower will do all
things necessary to materially maintain, preserve, protect and keep
the Equipment in good repair, working order and condition (or cause
any lessee to do so), and make all necessary and proper repairs,
renewals and replacements (or cause any lessee to do so) so that
its business carried on in connection therewith may be properly and
advantageously conducted at all times.

(n) Litigation. The Borrower will deliver to the Lender
immediately after the commencement thereof, notice in writing of
all actions, suits and proceedings before any court or governmental
department, commission, board, bureau, agency or instrumentality,
domestic or foreign, affecting the Collateral.

(o) Inspection. The Borrower will permit the Lender, its
representatives and agents, to visit and inspect any of the
Collateral (subject to the rights of the Lessee under the Lease)
and any of the books and records of the Borrower pertaining to the
Collateral.

(p) Liens. Borrower will not create, permit or suffer to
exist, and will defend the Collateral against and take such other
action as is necessary to remove, any Lien, claim or right in or to
the Collateral arising by, through or under Borrower (other than
the Lien created by this Agreement), and will defend the right,
title and interest of the Lender in and to the Equipment, the
Lease, the other Collateral and the proceeds of all of the
foregoing against the claims and demands of all Persons arising
by, through or under Borrower. The Borrower will advise the Lender
promptly, after acquiring knowledge thereof, in reasonable detail,
of any Lien or claim made or asserted agalnst any of the Collateral
and of any event affecting the Lender’s lien on and security
interest in the Collateral. Notwithstanding the foregoing,
Borrower has no respons1b111ty for the removal or defense of any
Lien for which the Lessee is responsible under the Lease.

(g) Amendments to lLease Documents. The Borrower will not,
without the prior written consent of the Lender, which shall not be
unreasonably withheld, agree to, grant to or permit:




(1) any amendment, waiver, consent or other modification
of the Lease Documents; or

(ii) the termination of any of the Lease Documents in
whole or in part.

(r) Indebtedness. Borrower will not contract for, create,
incur or assume any Indebtedness, except as expressly permitted by
this Agreement.

(s) Limited Activities. Borrower agrees not to enter into
any business or other activity other than (i) the exercise of
rights under, and the performance of all obligations to be
performed by it pursuant to, the Lease Documents and Loan Docu-
ments, (ii) any lawful business and activities expressly consented
to in writing by Lender, (iii) the incurrence and payment of costs
and expenses in connection with the consummation of the transac-
tions contemplated by the Lease Documents and Loan Documents and
payment of all ongoing fees and expenses in connection with the
transactions contemplated by such Documents, and (iv) activities
incidental to the foregoing.

(t) No Voluntary Bankruptcy. To the extent the Borrower may
lawfully so agree, the Borrower agrees not to (i) commence any
case, proceeding or other action under any existing or future law
of any jurisdiction, domestic or foreign, relating to bankruptcy,
insolvency, reorganization, arrangement, adjustment, winding-up,
liquidation, dissolution, composition or other relief with respect
to it or its debts, or (ii) seek appointment of a receiver,
trustee, custodian or other similar official for it or for all or
any substantial part of its assets, or make a general assignment
for the benefit of its creditors; and the Borrower shall not take
any action in furtherance of, or indicating its consent to,
approval of, or acquiescence in, any of the acts set forth above.

(u) Indemnity. In any suit, proceedings or action brought by
the Lender under the Lease or to enforce any provisions thereof,
the Borrower will save, indemnify and keep the Lender harmless from
and against all expense, loss or damage suffered by reason of any
defense, setoff, counterclaim, recoupment or reduction of liability
whatsoever of Lessee under the Lease, as the case may be, arising
out of a breach by the Borrower of any obligation under the Lease
or arising out of any other agreement, indebtedness or liability at
any time owing to or in favor of Lessee or its respective succes-
sors from the Borrower, and all such obligations of the Borrower
shall be and remain enforceable against and only against the
Borrower and shall not be enforceable against the Lender.
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ARTICLE 6
DEFAULTS AND REMEDIES

SECTION 6.1 Event of Default.

The occurrence of any one or more of the following events
shall constitute an Event of Default, provided that there has been
satisfied any requirement in connection with such event for the
giving of notice or the lapse of time, or the happening of any
further condition, event or act, it being agreed that time is of
the essence hereof;

(a) Payment. Failure to pay any installment of principal of,
or interest to the Notes when due or any other amount due the
Lender under this Agreement for a period of ten (10) days after the
same becomes due; or

(b) Misrepresentation. Any representation or warranty made
by the Borrower in this Agreement or in any Loan Document,
including any certificate, agreement, instrument or written
statement contemplated hereby or made or delivered pursuant hereto
or in connection herewith, shall prove to have been incorrect in
any material respect as of the date on which made; or

(c) Breach of cCovenant. Failure by the Borrower in the
observance or performance of any other material term, covenant or
agreement contained in, or made in connection with, this Agreement
or any Loan Document on its part to be performed or observed and
any such failure shall remain unremedied for ten (10) days after
written notice from Lender to Borrower;

(d) Default Under Lease. An event of default (as defined
therein) under the Lease.

(e) Insolvency. The Borrower shall be or become insolvent,
or be adjudicated a bankrupt or insolvent, or admit its inability
to pay its debts as they mature, or make an assignment for the
benefit of creditors; or Borrower shall apply for or consent to the
appointment of any receiver, trustee, or similar officer for it or
for all or any substantial part of its property, or such receiver,
trustee or similar officer shall be appointed without the applica-
tion or consent of the Borrower and such appointment shall continue
undischarged for a period of forty-five (45) days; or the Borrower
shall institute (by petition, application, answer, consent or
otherwise) any bankruptcy, insolvency, reorganization, arrangement,
readjustment of debt, dissolution, liquidation or similar proceed-
ing relating to it under the laws of any jurisdiction, or any such
proceeding shall be instituted (by petition, application or
otherwise) against the Borrower shall remain undismissed for a
period of forty-five (45) days; or any Jjudgment, writ, warrant of
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attachment or execution or similar process shall be issued or
levied against a substantial part of the property of Borrower and
such judgment, writ, or similar process shall not be released,
vacated or fully bonded within forty-five (45) days after its issue
or levy; or

(f) Contest ILoan. The validity or enforceability of this
Agreement, the Notes or any of the other Loan Documents shall be
contested by Borrower or any stockholder of Borrower where Borrower
shall deny that it has any further 1liability or obligation
hereunder or thereunder, or the validity or enforceability of any
of the Lease Documents shall be contested by Lessee where Lessee
shall deny that it has any further 1liability or obligation
thereunder.

(g) DPossession of Collateral. A Jjudgment creditor of
Borrower shall obtain possession of the Collateral by any means.

SECTION 6.2 Remedies.

(a) Lease Default. If an event of default (as defined
therein) under the Lease exists, Lender, as assignee hereunder of
the Lease, may declare the Lease in default pursuant to Section 12
thereof. Thereupon, Lender, as assignee hereunder of the Lease or
as secured party hereunder of the Equipment or otherwise, may, to
the exclusion of Borrower, exercise any right and power and pursue
any remedy under Section 12 of the Lease and this Section 6.2. If
Lender at any time declares the Lease to be in default pursuant to
Section 12 thereof, the unpaid principal amount of the Loans then
outstanding and accrued interest thereon shall immediately become
due and payable without further act or notice of any kind.

(b) Loan Default. If any Event of Default set forth herein
shall occur, the Lender may, at its election, and without notice
thereof (and the Borrower hereby authorizes it to) take any one or
more of the following actions:

(i) exercise any or all of the rights and remedies
accruing to a secured party under the UCC of any state having
jurisdiction, and under any other applicable law;

(ii) declare the entire principal amount of the Notes and
all accrued interest thereon due and payable whereupon such
amount and interest shall be due and payable on the date of
such declaration;

(iii) proceed at law or in equity or otherwise to
enforce the payment of the Loans in accordance with the terms
hereof and of the Notes and, if the outstanding principal
amount of the Loans become due and payable pursuant to this
Agreement or the Notes, to foreclose the Lien of this Agree-
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ment in one or more proceedings or, to the extent permitted by
law, in one or more public or private, judicial or nonjudicial
sales of all or part of the Collateral, or any interest
therein or proceed to take either of such actions;

(iv) sell, assign, transfer and deliver the whole or,
from time to time, any part of the Collateral or any interest
in any part thereof, at private sale or public action, with or
without demand, advertisement or notice (except as expressly
provided for below in this Section 6.2), for cash or credit or
for other property, for immediate or future delivery, and for
such price or prices and on such terms as Lender in its sole
discretion may determine, or as may be required by law.
Lender shall give Borrower at least ten (10) days’ written
notice (which Borrower agrees is reasonable notification
within the meaning of Section 9-504(3) of the UCC) of any
public or private sale. The notice in case of public sale
shall state the time and place fixed for such sale. Any such
public sale shall be held at such time or times within
ordinary business hours as Lender shall fix in the notice of
sale. At any such sale the Collateral may be sold in one lot
as an entirety or in separate parcels. Lender shall not be
obligated to make any sale pursuant to any such notice.
Lender may, without notice or publication, adjourn any public
or private sale or cause the same to be adjourned from time to
time by announcement at the time and place fixed for such
sale, and any such sale may be made at any time or place to
which the same may be so adjourned without further notice or
publication;

(v) require the Borrower to promptly execute and deliver
to the Lender such instruments and other documents as the
Lender may deem necessary or advisable to enable the Lender or
an agent or representative designated by the Lender, at such
time or times and place or places as the Lender may specify,
to obtain possession of all or any part of the Equipment. If
the Borrower shall for any reason fail to execute and deliver
such instruments and documents promptly after such request by
the Lender, the Lender may (a) obtain a judgment conferring on
the Lender the right to immediate possession and requiring the
Borrower to deliver such instruments and documents to the
Lender, to the entry of which judgment the Borrower hereby
specifically consents, and (b) to the extent permitted by
applicable law, pursue all or part of the Equipment wherever
it may be found and may enter any of the premises of the
Lessee or the Borrower wherever the Equipment may be or be
supposed to be and search for the Equipment and take posses-
sion of and remove the Equipment;

(vi) from time to time, at the expense of the Borrower,
make all such expenditures for maintenance, insurance and
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alterations, to and of the Equipment, as it may deem proper.
In each such case, the Lender shall have the right to main-
tain, use, operate, store, lease, control or manage the
Equipment and to carry on the business and to exercise all
rights and powers of the Borrower relating to the Equipment,
as the Lender shall deem reasonably appropriate, including the
right to enter into any and all such agreements with respect
to the maintenance, use, operation, storage, leasing, control
or management of the Equipment or any part thereof as the
Lender may determine, and the Lender shall be entitled to
collect and receive all tolls, rents, revenues, issues,
income, products and profits of the Equipment and every part
thereof, without prejudice, however, to the right of the
Lender under any provisions of this Agreement to collect and
receive all cash held by, or required to be deposited with,
the Lender hereunder. Such tolls, rents, revenues, issues,
income, products and profits shall be applied to pay the
expenses of the use, operation, storage, leasing, control or
management of the Equipment and of conducting the business
thereof, and of all maintenance, repairs, replacements,
alterations, additions and improvements, and to make all
payments which the Lender may be required or may so elect to
make, if any, for taxes, assessments, insurance or other
proper charges upon the Equipment or any part thereof; and

(vii) employ counsel in connection with any of the
foregoing or in connection with a Lease default as provided in
subparagraph (a) above, and all of the attorneys’ fees arising
from such services and all expenses, costs and charges in any
way or respect arising in connection therewith or relating
thereto shall be payable by the Borrower on demand.

Provided, however, that nothing in this Agreement shall permit or
require Lender to take any action contrary to, or disturb, Lessee’s
rights under the Lease, except in accordance with the provisions of
the Lease.

(c) Application of Payments. Other than payments received by
Borrower from Lender in accordance with the terms of this Agree-
ment, all payments received by the Borrower in connection with or
arising out of any of the Collateral pursuant to the Lease shall be
held by the Borrower in trust for the Lender, shall be segregated
from other funds of the Borrower and shall forthwith upon receipt
by the Borrower be turned over to the Lender, in the same form as
received by the Borrower (duly indorsed by the Borrower to the
Lender, if required); any and all such payments so received by the
Lender (whether from the Borrower or otherwise) may, in the sole
discretion of the Lender, be held by the Lender as collateral
security for the Obligations, and/or then or at any time thereafter
applied in whole or in part by the Lender against all or any part
of the Obligations then due in such order as the Lender shall
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elect. Any balance of such payments held by the Lender and
remaining after payment in full of all the Obligations shall be
paid over to the Borrower or to whomsoever may be lawfully entitled
to receive the same.

(d) No_ Waiver. Each right, power and remedy of Lender
provided for in this Agreement or now or hereafter existing at law
or in equity or by statute or otherwise (all of which rights,
powers and remedies are hereby granted to Lender and assented to by
Borrower) shall be cumulative and concurrent and shall be in
addition to every other right, power or remedy provided for in this
Agreement or now or hereafter existing at law or in equity or by
statute or otherwise, and the exercise or beginning of the exercise
by Lender of any one or more of the rights, powers or remedies
provided for in this Agreement or now or hereafter existing at law
or in equity or by statute or otherwise, or the exercise of any
such right, power or remedy with respect to any part of the
Collateral, shall not preclude the simultaneous or later exercise
by Lender of any or all such other rights, power or remedies, or
the simultaneous or later exercise by Lender of any such right,
power or remedy with respect to any other part of the Collateral.

(e) Purchase of Collateral by Lender. To the extent
permitted by applicable law, the Lender may be a purchaser of the
Collateral or any part thereof or any interest therein at any sale
thereof, whether pursuant to foreclosure or power of sale or
otherwise. The Lender may apply against the purchase price
therefor the amount then due under the Notes. The Lender or any
nominee thereof shall, upon any such purchase, acquire good title
to the property so purchased, free of the lien of this Agreement
and, to the extent permitted by applicable law, free of all rights
of redemption in or by the Borrower.

ARTICLE 7
CLOSING

SECTION 7.1 Place, Time and Disbursement of Loans.

The closing ("Closing") of each Loan shall take place at the
offices of Keating, Muething & Klekamp in Cincinnati, Ohio, or at
such other location agreed upon by the parties and on such dates as
agreed upon by the parties (each, a "Closing Date"). At the
Closing, upon satisfaction of all applicable conditions set forth
herein, the Lender shall disburse the Loan in accordance with
written disbursement instructions of the Borrower delivered by the
Borrower to the Lender.
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SECTION 7.2 Documents to be Delivered to the Lender.

At the Closing of the initial Loan, the Borrower shall deliver
to the Lender the following documents, each dated the Closing Date
unless otherwise herein indicated, in form and substance satisfac-
tory to the Lender and its counsel:

(a) Charter Documents. A copy of the Certificate of
Formation of Borrower, as amended, certified not more than ten (10)
days prior to the Closing by the Secretary of State of Delaware,
together with the certificate of the Secretary or Assistant
Secretary of Manager dated the Closing Date to the effect that the
foregoing Certificate of Formation has not been amended since the
date of the aforesaid certification and certifying a copy of the
Limited Liability Company Agreement of Borrower as being a true,
correct and complete copy thereof as of the Closing Date.

(b) By-Laws and Corporate Resolutions. Copies of the
resolutions of the Board of Directors of Manager authorizing and
approving the execution, delivery and performance of the Lease,
this Agreement, and the other Loan Documents and the transactions
contemplated thereby and hereby certified by the Secretary or
Assistant Secretary of Manager.

(c) Good Standing Certificates. Certificates of Good
Standing from the Secretary of State of Delaware and Secretary of
State of California certifying the existence and good standing of
Borrower and Manager under the laws of Delaware and California,
respectively.

(d) Incumbency of Officers. A certificate of the Secretary
or an Assistant Secretary of Manager as to the identity and
incumbency of the officers of Borrower authorized to sign the
Lease, this Agreement and the other Loan Documents together with
specimen true signatures of such officers.

(e) Opinion of Borrower’s Counsel. A favorable opinion of
Potter Anderson & Corroon satisfactory to the Lender, addressed to
the Lender substantially in the form of Exhibit B attached hereto.

(f) Note. The Note in the principal amount of such Loan
drawn to the order of the Lender or its designated nominee, if any,
duly executed by the Borrower.

(g) Notice and Agreement. The Notice and Agreement substan-
tially in the form of Exhibit C hereto.

(h) Disbursement Instructions. Loan disbursement instruc-
tions in form and substance satisfactory to Lender.
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(i) UCC Financing Statements. UCC Financing Statements
relating to the Lease, Equipment and other Collateral in form and
substance satisfactory to Lender.

(j) Delivery of Lease Documents and Purchase Agreements.
Delivery to Lender of executed originals of the Lease and all Lease
Documents in the possession of Borrower, and copies of all Purchase
Agreements certified by the Secretary or Assistant Secretary of
Manager on the Closing Date as being true and complete originals
thereof or true and complete copies thereof, as the case may be.

(k) Insurance Certificates. Certificates evidencing the
insurance required by Section 5(k) hereof.

(1) oOfficer’s Certificate. A certificate, dated the Closing
Date and signed by the President or any Vice President of the
Manager, to the effect that (i) the Equipment being financed by the
Loan has been delivered to Lessee and accepted by the Borrower and
Lessee; (ii) the Borrower has valid and legal title to, and is the
lawful owner of such Equipment, free and clear of all Liens arising
by, through or under Borrower and except the liens and security
interests created by this Agreement and the Lease; and (iii) such
Equipment has been duly leased to the Lessee under the Lease.

(m) Opinion of Counsel - ICC Lien Search. An opinion of
Donelan, Cleary, Wood & Maser, P.C. regarding the perfection and
priority of Lender’s security interest in the Equipment, in form
and substance satisfactory to Lender.

(n) Other Documents. Such other documents, agreements or
certificates as the Lender or its counsel may request.

(o) Legal Fees and_ Search Fees. Borrower shall have
reimbursed Lender for all fees and disbursements of legal counsel
to Lender which shall have been incurred by Lender through the
Closing Date in connection with the preparation, negotiation,
review, execution and delivery of the Lease and the Loan Documents
and the handling of any other matters incidental thereto, and for
all UCC and ICC search fees conducted by Lender or Lender’s
counsel.

SECTION 7.3 Documents to be Delivered and Conditions Precedent
to Second Ioan.

At the Closing Date of the second Loan, the Borrower shall
deliver to the Lender the following documents, each dated the
Closing Date unless otherwise herein indicated, in form and
substance satisfactory to Lender and its counsel, and shall meet
the following conditions:
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(a) Representations and Warranties. The representations
and warranties of the Borrower set forth herein and in any other
Loan Document shall be true and accurate as of such Closing Date;

(b) No Material Change. On such Closing Date, there shall
have been or occurred no event or occurrence which shall have a
material adverse effect on (i) the business, assets, operations or
conditions of the Borrower, (ii) the ability of Borrower to perform
its obligations hereunder, or (iii) the validity or enforceability
of any provision of this Agreement or any other Loan Document.

(c) Note. The Note in the principal amount of such Loan
drawn to the order of Lender or its designated nominee, if any,
duly executed by Borrower.

(d) Disbursement Instructions. Loan disbursement instruc-
tions in form and substance satisfactory to Lender.

(e) Officer’s Certificate. A certificate, dated the Closing
Date and signed by the President or any Vice President of the
Manager, to the effect that (i) the Equipment being financed by the
Loan has been delivered to Lessee and accepted by the Borrower and
Lessee; (ii) the Borrower has valid and legal title to, and is the
lawful owner of such Equipment, free and clear of all Liens arising
by, through or under Borrower and except the liens and security
interests created by this Agreement and the Lease; and (iii) such
Equipment has been duly leased to the Lessee under the Lease.

(f) Other Documents. Such other documents, agreements or
certificates as the Lender or its counsel may request.

ARTICLE 8
PAYMENTS
SECTION 8.1 Payments.

The Borrower shall authorize and instruct the Lessee to make
all payments as they become due after the date hereof under the
Lease to the Lender and the Borrower agrees to pay to the Lender as
set forth below all portions thereof received by the Borrower. To
the extent any such payment received by the Lender shall exceed the
amount due and owing to the Lender pursuant to the Notes, this
Agreement, or any other Loan Document, the Lender shall, so long as
no Default or Event of Default has occurred and is continuing,
promptly remit such excess to the Borrower by mailing a check
payable to the order of the Borrower to the Borrower’s address set
forth herein. Amounts payable to the Lender shall be payable in
immediately available funds or by check on or before the date said
payment is due, to Lender at its address stated herein or at such
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other addresses as the Lender may designate by written notice to
the Borrower. The Borrower may deem and treat the Lender as the
absolute owner and holder of the Notes for the purpose of receiving
payment of all amounts payable with respect to such Notes and for
all other purposes, unless notified otherwise in writing by the
Lender.

ARTICLE 9
MISCELLANEOUS

SECTION 9.1 Remedies Cumulative; No Waiver.

The remedies herein provided are cumulative and not exclusive
of any remedies provided by law.

No failure or delay on the part of the Lender or any holder of
the Notes in exercising any right, power or remedy hereunder shall
operate as a waiver thereof; nor shall any single or partial
exercise of any such right, power or remedy preclude any other or
further exercise thereof or the exercise of any other right, power
or remedy hereunder.

SECTION 9.2 Obligation to Pay, Expenses and Taxes.

The Borrower agrees, whether or not the transactions contem-
plated by this Agreement shall be consummated, to pay or reimburse
the Lender for all costs and expenses incurred by the Lender (i) in
connection with the preparation, administration, amendment, or
modification of the Loans and the Loan Documents including without
limitation the reasonable fees and out-of-pocket expenses of
Messrs. Keating, Muething & Klekamp, counsel for the Lender, with
respect thereto and of local counsel, if any, who may be retained
by said counsel with respect thereto; (ii) all out-of-pocket costs
and expenses of the Lender incurred after the Closing Date in
connection with the granting by Lender of any consents, approvals
or waivers under any of the Loan Documents; (iii) all out-of-pocket
costs and expenses of the Lender incurred after the Closing Date in
connection with the administration of this Agreement or any other
Loan Document, including without limitation, reasonable legal fees
and expenses and all costs and expenses incurred or sustained by
Lender in connection with the perfection and continuation of the
rights of Lender in connection with the Loans; and (iv) all stamp,
other taxes and license fees, if any, payable or determined to be
payable by Lender in connection with execution and delivery of the
Loan Documents, and the Borrower shall indemnify and save the
Lender harmless from and against any and all liabilities with
respect to or resulting from any delay in paying or omission to pay
such taxes. The obligations of the Borrower under this Section 9.2
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shall survive payment of the Notes and termination of this
Agreement and the other Loan Documents.

SECTION 9.3 Severability.

Any provision of this Agreement which is prohibited and
unenforceable in any jurisdiction shall, as to such jurisdiction,
be ineffective to the extent of such prohibition or unenforce-
ability without invalidating the remaining provisions hereof or
affecting the validity or enforceability of such provision in any
other jurisdiction.

SECTION 9.4 Entire Agreement; Amendments.

This Agreement and the instruments referred to herein
constitute the entire agreement of the parties hereto with respect
to the subject matter hereof.

No amendment, modification, termination, or waiver of any
provision of this Agreement or of the Notes nor consent to any
departure by the Borrower therefrom, shall in any event be
effective unless the same shall be in writing and signed by the
Lender, and then such waiver or consent shall be effective only in
the specific instance and for the specific purpose for which given.
No notice to or demand on the Borrower in any case shall entitle
the Borrower to any other or further notice or demand in similar or
other circumstances.

SECTION 9.5 Notices.

All notices, requests, demands and other communications
provided for hereunder shall be in writing, and if addressed to the
Borrower, mailed or delivered to it, addressed to it at:

Compass Boxcar Limited Liability Company
555 California Street, 20th Floor

San Francisco, California 94104
Attention: President

and, if to the Lender, mailed or delivered to it, addressed to it
at:




The Provident Bank

One East Fourth Street

Cincinnati, Ohio 45202

Attention: Darla L. Townsend
Vice President

with a copy to:

Keating, Muething & Klekamp

One East Fourth Street

1800 Provident Tower

Cincinnati, Ohio 45202

Attention: Richard D. Siegel, Esqg.

or, as to each party, at such other address as shall be designated
by such party in a written notice to the other party complying as
to delivery with the terms of this Section. All notices, requests,
demands and other communications provided for hereunder shall be
effective when deposited in the mail, first class, postage prepaid
or delivered to the telegraph company charges prepaid, addressed as
aforesaid.

SECTION 9.6 Binding Effect.

This Agreement shall be binding upon and inure to the benefit
of the Borrower and the Lender and their respective successors and
assigns. The Borrower shall not have the right to assign its
rights hereunder or any interest herein without the prior written
consent of the Lender.

The Lender shall have the right to assign all or any part of
its obligations to make the loan to any affiliate, subsidiary or
any Person. In the event of such assignment by the Lender, the
assignee in addition to the Lender, shall be deemed to have been
named the "Lender" in the first paragraph of this Agreement and all
representations, warranties and covenants of the Borrower made
herein or any other Loan Document shall be deemed to have been made
to and shall inure to the benefit of such assignee.

SECTION 9.7 Execution in Counterparts.

This Agreement may be executed in any number of counterparts
and by different parties hereto in separate counterparts, each of
which when so executed and delivered shall be deemed to be an
original and all of which taken together shall constitute but one
and the same instrument.




SECTION 9.8 Reference to Headings.

The Article and Section headings and the Index used in this
Agreement are for convenience only and shall not affect the
construction of this Agreement.

SECTION 9.9 Limited Recourse to Borrower.

Notwithstanding anything herein or in any of the Lease
Documents or Loan Documents to the contrary, all payments,
including payments of principal and interest, to be made by
Borrower under the Notes and under this Agreement shall, except as
set forth in this paragraph, be made only from the Collateral and
only to the extent that Borrower shall at any time and from time to
time have received sufficient Collateral to make such payments in
accordance with the terms hereof and thereof. Lender agrees that
insofar as Borrower is concerned, Lender will look solely to the
Collateral, to the extent available for distribution to Lender as
herein provided, and that (except as expressly set forth in this
paragraph) neither Borrower nor any permitted transferee of
Borrower shall be personally liable to the Lender for any amounts
payable under the Notes or this Agreement or any Lease Document or
Loan Document. Notwithstanding anything to the contrary contained
in this paragraph, the limitation on personal liability described
herein shall not (i) discharge or release the Notes or any
indebtedness evidenced by the Notes; (ii) 1limit Borrower’s
liability for any of its obligations under Sections 3.2, 4.1, 5(i),
5(p), 5(d), 5(s), 5(t), 8.1 and 9.2(ii) of this Agreement; (iii)
preclude Lender from exercising any right or invoking any remedy as
to the Collateral whether upon an Event of Default or otherwise; or
(iv) prejudice the rights of Lender in the Collateral against any
Person; provided, however, this shall not constitute a waiver of
any of the rights or defenses of Borrower under this Agreement.

SECTION 9.10 Release of Lien.

Upon payment in full of the Obligations, the security interest
granted by Borrower herein shall terminate, and the Lender agrees
to execute such documents and take such other actions, at the sole
expense of the Borrower and as may be reasonably requested by the
Borrower, in order to evidence the discharge of the Notes and the
security interests granted hereby.

SECTION 9.11 Attorney-in-Fact.

The Borrower does hereby constitute the Lender its true and
lawful attorney, irrevocably, with full power (in the name of the
Borrower or otherwise) (i) to ask, require, demand, receive,
compound and give acquittance for any and all payments due and to
become due under or arising out of the Lease Documents to which the
Borrower is or may become entitled; (ii) to enforce compliance by
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the Lessee or manufacturer with all of the terms and provisions
thereof, to collect and enforce any checks or other instruments or
orders in connection therewith, to give any or all of the notices,
consents, instructions or other communications reserved to the
Borrower thereunder and to file any claims or take any action or
institute any proceedings which the Lender may deem to be necessary
or advisable in connection therewith; and (iii) upon the occurrence
of any Event of Default hereunder and for the purpose of effectuat-
ing any sale, assignment, transfer or delivery for the enforcement
of the lien of this Agreement, whether pursuant to foreclosure or
power of sale or otherwise, and to execute and deliver all such
bills of sale, assignments and other instruments as the Lender may
consider necessary or appropriate, with full power of substitution.
If so requested by the Lender or any purchaser, the Borrower shall
ratify and confirm any such sale, assignment, transfer or delivery
by executing and delivering to the Lender or such purchaser all
bills of sale, assignments, releases and other proper instruments
to effect such ratification and confirmation as may be designated
in any such request.

SECTION 9.12 Governing Law.

The Loan Documents shall be deemed to be contracts made under
the laws of, executed, and delivered in the State of Ohio, and for
all purposes shall be construed in accordance with the laws of said
State.

SECTION 9.13 Designation of Forum.

The Borrower agrees (a) that any suit, action, or proceeding
pertaining to this Agreement may be instituted in the Courts of the
State of Ohio or the United States District Court for the Southern
District of Ohio, Western Division, and (b) irrevocably and
unconditionally submits and consents to the jurisdiction and venue
of any such court for such purpose. Borrower hereby irrevocably
appoints CT Corporation System, and its duly constituted succes-
sor(s), 1if any, as the agent for service of process in any
proceeding instituted hereunder and Borrower agrees that service of
process upon such agent, in accordance with the then-prevailing and
applicable law as hereinabove agreed to, with a copy of such
summons or other instrument mailed to the Borrower in the manner
specified in Section 9.5 hereof, shall, upon receipt by Borrower,
constitute proper service on Borrower for all purposes without
objections of any kind whatscever. Notwithstanding the provisions
of this Section 9.13, either party shall also be entitled to
institute legal proceedings to adjudicate matters pertaining to
this Agreement against the other in any other competent court.
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly
executed and delivered by their proper and duly authorized officers, as of the date first above
written.

LENDER:

THE PROVIDENT BANK

BY: c

Title: VI\CG‘ {?/05 I (‘(6‘/‘) f

BORROWER:

COMPASS BOXCAR LIMITED
LIABILITY COMPANY

By: Compass Asset Management
Corporation, its Manager

BY:

Title:
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly
executed and delivered by their proper and duly authorized ofticers. as of the date first above
written.

LENDER:

THE PROVIDENT BANK

Title:

BORROWER:

COMPASS BOXCAR LIMITED
LIABILITY COMPANY

By:

By

Title: %/M
4

a:\L&S
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STATE OF OHIO )
. SS:
COUNTY OF HAMILTON )

BEFORE ME, the Subscriber, a Notary Public in and for said County and State, personally
appeared Darla L. Townsend, Vice President of THE PROVIDENT BANK, the corporation which
executed the foregoing instrument, who acknowledged she did sign said instrument as such officer on
behalf of said corporation, and by authority of its Board of Directors, and that the execution of said
instrument is her free and voluntary act and deed individually and as such officer, and the free and
voluntary act and deed of said corporation.

IN TESTIMONY WHEREOF, I have hereunto subscribed my name and affixed my Notarial Seal
this A | day of December, 1993.

Jllbwnda A gﬂm

Notary Public
BRENDA L. JON

Notary Public, State of Ohid
Mv Commission Expires October 15, 1998




STATE OF CALIFORNIA )
) SS.
COUNTY OF SAN FRANCISCO )

On this,?Lsfday OW/, 1993, before me personally appeared Stephen C.
Bieneman, to me personally known, who, being by me duly sworn, says that such person is
President of Compass Asset Management Corporation, the Manager of COMPASS BOXCAR
LIMITED LIABILITY COMPANY, a Delaware limited liability company, that said instrument
was signed on behalf of said limited liability company and such person acknowledged that the
execution of the foregoing instrument was the free act and deed of said limited liability

Notary Public

P -~ et ot -~ iy

OFFICIAL NOTARY SEAL
ALVERINE MARSH
Notary Public — California
SAN FRANCISCO COUNTY
My Comm. Expires AUG 21,1995

MR I e a0 o o o

My Commission Expires: % 0, /995

M o e o

[Notarial Seal]
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Schedule 1
ipment jon:
Seventy-four (74) 100-ton, roller bearing, 60’, RBL, nonmechanical

refrigerator insulated boxcars equipped with 10’ Plug doors and
moveable interior bulkheads.

Current  Prior Current  Prior Current  Prior
Nos. Nos. Nos. Nos, Nos.  Nos.
AJPX SP AJPX SP AJPX SP
1 1200 691806 30 1229 691835 60 1259 691883
2 1201 651811 31 1230 6918136 61 1260 691884
3 1202 691851 32 1231 6951838 62 1261 691885
4 1203 691899 33 1232 691840 63 1262 691886
5 1204 691800 34 1233 651841 64 1263 691887
6 1205 691802 35 1234 691842 65 1264 6518%0
7 1206 691803 36 1235 6%918B46 66 1265 69518951
8 1207 691804 37 1236 651847 67 1266 691892
9 1208 691805 38 1237 691848 68 1267 691896
10 1209 691808 39 1238 691849 69 1268 691897
11 1210 691810 40 1239 €91850 70 1269 691898
12 12311 691812 41 1240 691852 71 1270 691801
13 1212 651813 42 1241 691853 72 1271 651837
14 1213 651815 43 1242 691854 73 1272 691839
15 1214 651817 44 1243 651859 74 1273 691875
16 2215 691818 45 1244 691860
17 1216 651819 46 1245 691862
18 1217 691820 A7 1246 6918B63
19 1218 691821 AB 1247 6951864
20 1219 691822 49 1248 691865
21 1220 691823 50 1249 691867
22 1221 691824 51 125C 691868
23 1222 691825 52 1251 691869
24 1223 692826 £3 1252 691870
25 1224 691827 54 1253 691873
26 1225 681830 55 1254 691874
27 1226 691831 56 1255 691876
26 1227 6%183:2 57 1256 691878
29 1228 691834 58 1257 691880

59 1258 691881
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