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ALVORD AND ALVORD
ATTORNEYS AT LAW

918 SIXTEENTH STREET, N.W.
SUITE 200 R 795 l
WASHINGTON, D.C. e — {0l
ELIAS C. ALVORD (1942) 20006-2973 OF COUNSEL
- SEP 301992 -4 Uu PMUMANA LESTER

ELLSWORTH C. ALVORD (1964)
(202) 393-2266

Fax (202) 393-2156|\TERSTATE COMMERCE COMtiISSION

N ) f_&;_z_&.,

Interstate Commerce Commissio: _
Washington, D.C. 20423 "SEP 30 199 ~ G5 Py

Dear Mr. Strickland:

Enclosed for recordation pursuant to the provisions of 49 U.S.C.

two (2) executed original copies each of an Equipment Leasing Agreemerit dated as of

N 50 September- @ 1992, a primary document (as defined in the Commissior's Rules for the
— {Recordation of Documents under 49 C.F.R. Section 1177) and two secondary documents

relating thereto, namely a Purchase Agreement Assignment dated as of September 30, 1992,

and a Collateral Assignment of Services Agreement dated September 30, 1992.

V< ‘ "The names and addresses of the parties executing the same are:

September 30, 1992 p 341992 -4 05 Pil
INTERSTATF PORIASFRDS COMEASSION A, = Z

Mr. Sidney L. Strickland, Jr 2 i79s {’9

Secretary Y 0 ?“./,M : i:z:.

&6 Hj s

INTERSTATE COMIMERCE COMaisSIoN

Section 11303(a) are

1. Equipment Leasing Agreement

Ml onsZane
Lessor: Natiens-Bank Leasing Corporation
} 2059 Northlake Parkway, 2 North
! Tucker, Georgia 30084 B
Lessee: TennRail Corporation

111 East Capitol Street
Jackson, Mississippi 39201




Mr. Sidney L. Strickland, Jr.
September 30, 1992
Page Two

;2. Purchase Agreement Assignment
Assignee: Natiens-Bank Leasing Corporation
2059 Northlake Parkway, 2 North
Tucker, Georgia 30084

Assignor: TennRail Corporation
111 East Capitol Street
Jackson, Mississippi 39201

Vendor: Union Tank Car Company
Chicago, Illinois

3. Collateral Assignment of Services Agreement

Assignor: TennRail Corporation
111 East Capitol Street
Jackson, Mississippi 39201

47/,9740,&311&
Assignee: meens—Bmk i Leasing Corporation

2059 Northlake Parkway, 2 North
Tucker, Georgia 30084

A description of the railroad equipment covered by the enclosed document is attached
icreto.v

‘Also enclosed is a check in the amount of $48 payable to the order of the Interstate
Commerce Commission covering the required recordation files.

Kindly return one stamped copy of the enclosed documents to Robert W. Alvord,
Esq., Alvord and Alvord, 918 16th Street, N.W., Washington, D.C. 20006.

Very ours,

5—

Robeft W. Alvord
RWA/bg

Enclosures
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WATR102203
WATR102205
WATR 102206
WQTR102207
WQTR 102208
WArRr102210
WArRr102211

‘'WJIR102213

WCTR102214
WC[TR102215
WCIR102217
WCFR102218
WCFR102219
WCTR102220
WCTR102222
WCTR102225
WCTR102228
WCTR102229
WCTR102230
WCTR10223}
WCTR102233
WCTR102236
WCTR102239
WCTR102240
WCTR102241
WCTR102242
WCTR102243
WCTR 102245
WCTR102247
WCTR102253
WCTR102254
102257
102258
102260
102263
102264
102265
102266
102267
102268
102269
102270
102272
102273
102274
102277
102278
WCTR102280
102282
102283

102284
102285

SCHEDULE A-1 to Exhibit A-1 to Equipment Leasing Agreement between
TennRail Corporation, as lessor, and NationsBanc Leasing Corporation,

as Lessee, dated as of September 30, 1992

Description of Pre-Conversion Eduipment by Identification Number
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WCTR102286

WCTR 102287
WCTR102288
WCTR102290
"'WCTR102294
WCTR 102296
WCTR102297
WCTR102299
WCTR 102300
WCTR102302
WCTR102303
WCTR102304
WCTR102305
WCTR 102306
WCTR102307
WCTR 102308
WCTR102310
WCTR102312
WCTR102315
WCTR102316
WCTR102317
WCTR102318
WCTR102320
WCTR102321
WCTR102322
WCTR102323
WCTR102324
WCTR102325
WCTR102326
WCTR102328
WCTR102329
WCTR102330
WCTR102333
WCTR102334
WCTR102337
WCTR102338
WCTR 102339
WCTR102341
WCTR102342

WCTR102345

WCTR102346
WCTR102347
WCTR102348
WCTR102349
WCTR102350
WCTR102352
WCTR102355
WCTR102357
WCTR102359
WCTR102360
WCTR102361
WCTR102364
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WCTR102365
WCTR 102366
WCTR102368 °
WCTR102369
WCTR102370
WCTR102371
WCTR102372
WCTR102374
WCTR102375

- WCTR102376
.WCTR102378

WCTR102380

- WCTR102382

WCTR102385

. WCTR102387

WCTR102388
WCTR 102389
WCTR102390
WCTR102391
WCTR102394 -
WCTR102396
WCTR102397
WCTR102399
WCTR 102400

- WCTR102403

WCTR 102405
WCTR102408
WCTR 102409
WCTR102410
WCTR102412
WCTR102413
WCTR102414
WCTR102415
WCTR102417
WCTR102418
WCTR102419
WCTR102422
WCTR102424
WCTR102425
WCTR102426
WCTR102429
WCTR102430
WCTR102431
WCTR102432
WCTR102433
WCTR102434
WCTR102438
WCTR102439
WCTR102440
WCTR102445
WCTR102446
WCTR102447

CAR

WCTR102450
WCTR102451
WCTR 102452
WCTR102453
WCTR102456
WCTR102459
WCTR1024€0
WCTR102464
WCTR102467
WCTR 102468
WCTR102469
WCTR102470
WCTR102473
WCTR102474
WCTR102475
WCTR102476
WCTR102478
WCTR102479
WCTR102482
WCTR102485
WCTR102485
WCTR102487
WCTR102489
WCTR102490
WCTR10249i
WCTR 102492

WCTR102493 .

WCTR 102494
WCTR102496
WCTR102498
WCTR102499
WCTR102512
WCTR102515
WCTR102517
WCTR102531
WCTR102547

WCTR102561

WCTR102567
WCTR102570
WCTR102572
WCTR102581

WCTR102591,

WCTR102642
WCTR102644
WCTR102765
WCTR102766

WCTR102767

WCTR102768
WCTR102769

WCTR102770

WCTR102771

WCTR102772

CAR

WCTR102773 -

WCTR102774
WCTR102775.,

WCTR102776 »
WCTR102777 -

WCTR102778
WCTR102779
WCTR102780

-

WCTR102781 -

WCTR102782
WCTR102783
WCTR102784
WCTR102785
WCTR102786
WCTR102787
WCTR102788
WCTR102789
WCTR102790
WCTR102792
WCTR102793
WCTR102794
WCTR102795
WCTR102796
WCTR102797
WCTR102798
WCTR102799

-
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i EOUIPMENT LEASING AGREEME
| _L__—_——N"F“ERSTMI: COMMERCE COMISSION

1EQUIPMENT LEASING AGREEMENT dated as of September 30, 1992
(herein, as amended and supplemented from time to time, called
"thls Lease"), between NationsBanc Leasing Corporation, a North
Carollna corporation (herein called "Lessor"), having its
pr1nc1pal place of business at 2059 Northlake Parkway, 2 North,
Tucker, Georgia 30084, and TennRail Corporation, a Delaware
corporation (herein called "Lessee"), having its pr1nc1pal place
of bu51ness at 111 East Capitol Street, Jackson, Mississippi
39201.

{In consideration of the mutual covenants and agreements
hereinafter set forth, the parties hereto agree as follows:
l1 Definitions. Unless the context otherwise requires,
the follow1ng terms shall have the following meanings for all
purposes of this Lease and shall be equally applicable to both
the slngular and the plural forms of the terms herein defined:

5 "Acceptance Date" for each Item of Equipment means the
date jon which Lessee has unconditionally accepted such Item for
lease hereunder, as evidenced by Lessee’s execution and delivery
of aiLease Supplement for such Item dated such date. '

f "Acquisition Cost" of each Item of Equipment means an
amount equal to the sum of (i) the total cost paid by Lessor for
such|Item, plus (ii) all sales and excise taxes paid by Lessor on
or with respect to the acquisition of such Item, plus (iii) all
costs and expenses approved and paid by Lessor in connection with

the delivery and installation of such Item.

i :
| "Acquisition Period" means the period specified as such
on each consecutively numbered Exhibit A now or hereafter
attached hereto and made a part hereof.
"Affiliate" means MidSouth Rail Corporation,
MldLou1s1ana Rail Corporatlon or SouthRail Corporarlon

?

i "Agssignee" shall have the meaning given to such term in
Sectron 14 (c) hereof.

|

E "Basic Rent" means the rent payable for each Item of
Equlpment during (i) the Basic Term thereof pursuant to Section
7(b) 'hereof, and (ii) each Renewal Term thereof pursuant to
Sectlon 29(a) hereof.

§ ‘"Basic Term" for each Item of Equipment means the
perlod consisting of the number of months set forth for the type

l
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of Equlpment to which such Item relates on the Related Exh1b1t A
for such Item.

| "Basic Term Commencement Date" for each Item of
Equipment means the date specified as such on the Related Exhibit
A for such Item.

"Business Day" means any day other than a day on which
banklng institutions in the Commonwealth of Massachusetts are
authprlzed by law to close;

x "ggggal;y_gggg_yalgg" of each Item of Equlpment shall
havelthe meaning given to such term in Section 16(b) hereof.

r

| "Code" means the Internal Revenue Code of 1986, as the
same[may be amended from time to time, or any comparable
successor law.
j "Door Modification" shall have the meanlng given to
such| term in Section 12 hereof.
E "Equipment" means the equipment of the type(s)
described on each consecutively numbered Exhibit A now or
.| hereafter attached hereto and made a part herecf and leased or to
be leased by Lessor to Lessee hereunder or ordered by Lessor for
lease to Lessee hereunder, together with any and all accessions,
addltlons, improvements and replacements from time to time
1ncorporated or installed therein which are the property of
Lessor pursuant to the terms of this Lease; provided, however,
that, a Door Modification shall not constitute Equipment hereunder
untll a Lease Supplement covering such Door Modification has been
execnted'by Lessor and Lessee.

i "Event of Default" means any of the events referred to
in Sectlon 23 hereof.

(

‘ "Event of Loss" with respect to any Item of Equipment
means (i) the loss of such Item of Equipment or any substantial
part thereof, or (ii) the loss of the use of such Item of -
Equlpment due to theft or disappearance for a period in excess of
45 days during the Term, or existing at the expiration or earlier
termination of the Term, or (iii) the destruction, damage beyond
repair, or rendition of such Item of Equipment or any substantial
part! thereof permanently unfit for normal use for any reason
whatsoever or (iv) the condemnation, confiscation, seizure, or
requlsltlon of use or title to such Item of Equipment or any
substant1a1 part thereof by any governmental authority under the
power of eminent domain or otherwise or (v) as a result of any
rule, regulation, order or other action by the United States
Government or any agency or instrumentality thereof, the use of
such, Item of Equipment in the normal course of transportatlon
shall have been prohibited for a continuous period of six months.

i "Guarantor" means any guarantor of Lessee’s obligations
hereunder.

t
!
i
i
{
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; "Guaranty" means any guaranty of Lessee’s obligations
herennder executed by Guarantor.

| "Interim Rent" means the rent payable for each Item of
Equipment for the Interim Term thereof pursuant to Section 7(a)
hereof.

i "Interim Term" for each Item of Equipment means the
perlod commencing on the Acceptance Date for such Item (unless
the Acceptance Date is the Basic Term Commencement Date, in which
case’' there shall be no Interim Term for such Item) and ending on
the date immediately prior to the Basic Term Commencement Date.

t
'

"Item of Equipment" or "Item" means a single unitary
item of the Equipment.

- "KCSI Merger" means the merger of K& Newco, Inc.
("Newco"), a wholly-owned subsidiary of Kansas City Southern
Industries, Inc. ("KCSI"), into the Guarantor as contemplated by
the Agreement and Plan of Merger among the Guarantor, KCSI and
Newco dated as of September 19, 1992.

; "Lease Supplement" means a Lease Supplement
substantlally in the form attached hereto as Exhibit B, to be
executed by Lessor and Lessee with respect to each Item of
Equlpment as provided in Section 4 hereof, evidencing that such
Item! is leased hereunder.

E "Lenders’ Agent" means The First National Bank of
Boston, or such other agent specified by Lessee in writing to
Lessor.

‘ "Lien" means liens, mortgages, encumbrances, pledges,
charges and securlty interests of any kind.

"Management Services Agreement" means that certain
agreement dated as of September 30, 1992 entered into by the
Lessee and WCTU Railway Company ("WCTU") to manage the Equipment

described herein.

: Markings" shall mean those symbols commonly referred
to as "car marklngs" necessary for the Amerlcan Association of
Rallroads' billing purposes.

f "Maximum Acquigition Cost" means the amount speC1f1ed
as such on each consecutively numbered Exhibit A now or hereafter
attached hereto and made a part hereof.

l

| "Parent" means MidSouth Corporation, the parent
corpcration of Lessee, and any successor to such corporation.

"Person" means any individual, corporation,
partnershlp, joint venture, association, joint stcck company,
trust, trustee(s) of a trust, unincorporated organization, or



government or governmental authorlty, agency or political
subd1v1s1on thereof.

! - "Pre-Conversion Egulpmen " means Equipment that has not
undergone a Door Modification with respect to which a Lease
Supplement has been executed by Lessor and Lessee and "Item of
Pre-Conversion Equipment" or "Pre-Conversion Item" means a single
unitary item of Pre-Conversion Equipment.

"Post-Conversion Equipment" means Equipment that has
undergone a Door Modification with respect to which a Lease

Supplement has been executed by Lessor and Lessee and "Item of
Post:-Conversion Equipment" or "Post-Conversion Item" means a
51ngle unitary item of Post-Conversion Equipment.

t "Related Exhibit A" means, with respect to an Item of
Equipment, the particular numbered Exhibit A now or hereafter
attached hereto and made a part hereof to which such Item relates
as spec1f1ed in Section 4 hereof.

i "Renewal Term" for each Item of Equipment means each

|period following the end of the Basic Term for such Item with

respect to which Lessee has the option to renew this Lease
pursuant to Section 29(a) hereof.

l - "Rent" means Interim Rent and Basic Rent.

| "Rent Payment Date" for each Item of Equipment means
(1) for the Basic Term thereof, each date on which a payment of
Basic Rent is due and payable for such Item pursuant to Section
7(b)  hereof, (ii) for the Interim Term thereof (if any), the
Ba51c Term Commencement Date for such Item, and (iii) for each
Renewal Term thereof, each date on which a payment of Basic Rent
is due and payable for such Item as provided in Section 29 (a)

| hereof.

!

; "Rental Period" for each Item of Equipment means (i)
for the Interim Term of such Item, the period from and inclusive
of the Acceptance Date for such Item to, but not inclusive of,
the Basic Term Commencement Date for such Item, (ii) for the
Basic Term of such Item, each period for which a payment of Basic
Rent; is to be made for such Item during the Basic Term thereof as
set forth on the Related Exhibit A for such Item (opposite the
reference to Rental Periods for Basic Term), and (iii) for each
Renewal Term of such Item, each period for which a payment of
Bas1c Rent is to be made for such Item during such Renewal Term
as set forth on the Related Exhibit A for such Item (opposite the
reference to Rental Periods for Renewal Term).

i "Supplemental Payments" means all amounts, liabilities
and obllgatlons which Lessee assumes or agrees to pay hereunder
to Lessor or others, including payments of Casualty Loss Value
and indemnities, but excluding Basic Rent and Interim Rent.

|
|
?
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"Term" means the full term of the Lease with respect to
each Item of Equipment, including the Interlm Term. (if any), the
Basic Term, and each Renewal Term

The words "this Lease", "herein", "hereunder", "hereof" or other

like| words mean and include this Equipment Leasing Agreement,
each Related Exhibit A, each Lease Supplement, and each amendment
and supplement hereto and thereto.

L 2. Agreement for Lease of Equipment. Subject to, and upon
all of the terms and conditions of this Lease, Lessor hereby

agrees to lease to Lessee and Lessee hereby agrees to lease from
Lessor each Item of Equipment for the Term with respect to such
Item. Provided that no Event of Default has occurred and is
continuing hereunder, Lessor agrees that it shall not interfere
with Lessee’s quiet enjoyment and use of any Item of Equipment
leased hereunder during the Term thereof. ;

.3. Conditions Precedent. Lessor shall have no obligation
to purchase any Item of Equipment and to lease the same to Lessee
unless each of the following conditions are fulfilled to the
satisfaction of Lessor: (i) no event which is (or with notice or
lapse of time or both would become) an Event of Default has
occurred and is continuing; (ii) no material adverse change in
the financial condition of Lessee (or of any Guarantor) which, in
Lessor’s reasonable opinion, would impair the ability of Lessee
to pay and perform its obligations under. this Lease (or of any
Guarantor to pay and perform such obligations) has occurred since
the date specified as the Financial Condition Reference Date on-
the Related Exhibit A for such Item; (iii) such Item of Equipment
is acceptable to Lessor, and is free of all Liens, other than any
Lien specifically excepted in Section 15 hereof; (iv) the
Acceptance Date for such Item of Equipment is a date within the
Acquisition Period specified on the Related Exhibit A for such
Item and Lessee has executed and delivered to Lessor the Related
Exhibit A for such Item; (v) the Acquisition Cost of such Item of
Equipment, when added to the total Acquisition Cost of all
Equipment of the type to which such Item relates and which has
been, leased hereunder or ordered by Lessor for lease hereunder,
will not be such an amount so as to cause the Maximum Acquisition
Cost specified on the Related Exhibit A for such Item to be
exceeded; (vi) Lessor has received an invoice for such Item of
Equipment from the seller thereof, approved for payment by
Lessee, showing Lessor as the purchaser of such Item, or, if
Lessee is the seller of such Item, a bill of sale for such Item
from Lessee to Lessor in form and substance satisfactory to
Lessor, together with evidence, satisfactory to Lessor, of
Lessee’s payment to the original seller of such Item, (vii) a
Lease Supplement for such Item, duly executed by Lessee, and

‘|dated the Acceptance Date for such Item; (viii) Lessor shall have

received such other documents, appraisals, opinions, certificates
and waivers, in form and substance satisfactory to Lessor, as
Lessor may reasonably require; (ix) this Lease, each Lease
Supplement, and any amendments or supplements ther=of shall have
been duly filed with the Interstate Commerce Commission pursuant

L .5 -



to 49 U.S.C. Section 11303; and (x) Lessor shall have received a
written opinion of Interstate Commerce Commission counsel
satisfactory to Lessor, in form and substance satisfactory to
Lessor. : ' '

4. Delivery, Acceptance and Leasing of Equipment. Lessor
shall not be liable to Lessee for any failure or celay in

obtaining any Item of Equipment or making delivery thereof. The
Lessee hereby agrees to accept all Items of Pre-Conversion
Equipment as designated in Schedule A-1 attached hereto and to
execute and deliver a Lease Supplement for each Item on the date
of closing of this Lease and such date of closing shall be the
Acceptance Date for each Item of Equipment so designated.
Promptly upon the presentation to Lessor of invoices in the
aggregate amount of at least $250,000 for Door Modifications,
Lessor and Lessee shall enter into a Lease Supplement or Lease
Supplements for all of the Door Modifications covered by such
invoices. The date of each such Lease Supplement shall
constitute the Acceptance Date for such Door Modifications. The
execution by Lessor and Lessee of a Lease Supplement for an Item
of Equipment shall (a) evidence that such Item is leased under,
and is subject to all of the terms, provisions and conditions of,
this: Lease, and (b) constitute Lessee’s unconditicnal and
irrevocable acceptance of such Item for all purposes of this
Lease. An Item of Equipment shall be conclusively deemed to
relate to the particular numbered Exhibit A now or hereafter
attached hereto and made a part hereof on which is set forth (i)
a description of such Item or the type of Equipment to which such
Item relates and (ii) the Acquisition Period within which the
Acceptance Date for such Item has occurred.

5. Term. The Interim Term (if any) for each Item of
Equipment shall commence on the Acceptance Date thereof, and,
unless sooner terminated pursuant to the provisions hereof shall
end on the date immediately prior to the Basic Term Commencement
Date thereof. The Basic Term for each Item of Equipment shall
commence on the Basic Term Commencement Date thereof and, unless
this Lease is sooner terminated with respect to such Item (or all
Equipment) pursuant to the provisions hereof, shall end on the
date specified therefor in the Lease Supplement for such Item.

If not sooner terminated pursuant to the provisions hereof, the
Term for each Item of Equipment shall end on the last day of the
Basic Term thereof, or if this Lease is renewed pursuant to
Section 29(a),hereof, on the last day of the last Renewal Term
thereof.

6. Return of Equipment. Upon the expiration or earlier
termination of the Term with respect to each Item of Equipment
(and provided, in the case of the expiration of the Term, that
Lessee has not exercised its purchase option under Section 29 (b)
hereof), Lessee will surrender and deliver possession of each
Item of Equipment to Lessor at such location within the
continental United States as shall be designated by Lessor to
Lessee in writing (the "Designated Sites") seventy-five (75) days
prior to the expiration of the Term (unless Lessor elects the

- 6 -



storage option in paragraph (II) below). Lessee shall use its
best efforts to arrange to priority load such Equipment for
delivery of such Items to the Designated Sites. 1If Lessee
successfully arranges to priority load such Equipment for
delivery to the Designated Sites, Lessee shall bear the costs of
such delivery. In the event Lessee is unable to arrange to
prlorlty load such Equipment for delivery to the Lesignated
Sites, Lessee shall deliver such Items to the Designated Sites,
and Lessee shall be responsible for all costs of such delivery to
a point (along the most direct route to the Designated Sites) 250
miles (the "Delivery Limit") from the interchange point on
Lessee’s or its Affiliate’s tracks that is nearest to the
Designated Sites, and Lessor shall reimburse Lessee for the
costs, if any, of delivering the Equipment beyond the Delivery
Limit to the Designated Sites up to $500, the remainder of the
delivery costs, if any, to be paid by Lessee. At the time of
such return to Lessor, each Item of Equipment (and each part or
component thereof) shall (i) be in good operating order, and in
the repair and condition as when originally delivered to Lessee,
ordinary wear and tear from proper use thereof excepted, (ii)
shall comply with all laws and rules referred to in Section 11,
shall qualify for interchange service in accordance with the
Interchange Rules of the Association of American Railroads and
Federal Railroad Administration rules and regulations, and shall
have, attached or affixed thereto any addition, modification or
improvement considered an accession thereto as provided in
Section 12 hereof and shall have removed in a workmanlike manner
therefrom if so requested by the Lessor or any Assignee at the
‘Lessee’s expense (A) any addition, modification or improvement
which, as provided in Section 12 hereof, is owned by the Lessee,
and (B) any insignia permitted pursuant to Section 13 hereof,
other than those of the Lessor and other than the Markings, (iii)
be free and clear of all Liens, other than a Lien granted or
placed thereon by Lessor or any Assignee pursuant to Section

14 (c) hereof, (iv) suitable for loading of the commodities
intended to be loaded in such Items of Equipment, (v) free from
all accumulations or deposits from commodities transported in or
on it while in the service of Lessee, and (vi) free of any and
all Association of American Railroads Rule 95, as amended,
damage. For the purpose of delivering possession of any Items of
Equipment as above required, the Lessee shall at its own cost,
expense and risk:

(I) forthwith and in the usual manner (including, but
not by way of limitation, to the extent legally required by
applicable law, rules or regulations to protect the Lessor’s or
Assignee’s interest in the Items of Equipment), give prompt
telegraphic and written notice to the Association of American
Railroads and all railroads to which any Items of Equipment have
been| interchanged or which may have possession thereof to return
the Items of Equipment and to place such Items of Equipment upon
such storage tracks on the Lessee’s or its Affiliate’s tracks as
the Lessee reasonably may designate;



5 (IT) at Lessor’s option, cause such Items of Equipment

to be stored on such tracks or moved once to an interchange point
at the risk of the Lessee without charge to the Lessor or any
Ass1gnee for insurance, rent or storage until all such Items of
Equipment have been sold, leased or otherwise disposed of by
Lessor but not tO'exceed 90 days; and

(III) cause the same to be transported once to any
location within the continental United States as directed by the
Lessor or Assignee seventy-five (75) days prior to the end of the
storage period. o

During any such storage period the Lessee will maintain and keep
the Items of Equlpment in the manner set forth in Section 11
hereof and permit Lessor or any Person designated by it,
including the authorized representative or representatives of any
prospective purchaser, lessee or other user of any Items of
Equipment, to 1nspect the same, provided, however, that such
representatives act at their own risk, and Lessee will not be
liable, except in the case of gross negligence or willful
misconduct of the Lessee, its employees or agents, for the death
or injury to any person exercising the right of inspection
granted herein. :

Until each such Item of Equipment has been returned to
Lessor as provided in this Section 6, Lessee shall continue to
pay Lessor, on the same dates on Wthh Basic Rent for such Item
was payable during the Basic Term thereof, the same Basic Rent
for such Item that was payable on the last Rent Payment Date of
the Basic Term thereof; provided, however no Basic Rent shall be
due during the storage period described hereinabove. At least
one calendar year before the earliest expiration of the Term of
any Item of Equipment hereunder, Lessee shall notify Lessor,
which notice may be communicated via telephone to Lessor, whether
Lessee expects to (i) exercise its renewal option pursuant to
Section 29(a) hereof, (ii) exercise its purchase option pursuant
to Section 29 (b) hereof, or (c) return the Equipment upon such
expiration as provided in this Section 6; provided, however, that
such notice shall not be binding on Lessee The provisions of -
this Section 6 are of the essence of this Lease, and upon
application to any court of equity having jurisdiction in the
premises, Lessor shall be entitled to a decree against Lessee
requiring specific performance of the covenants of Lessee set
forth in this Section 6.

7. Rent.

| ) ? (a) Interim Rent.

(i) Pre-Conversion Equipment.

Lessee hereby agrees to pay Lessor Interim Rent
for each Item of Pre-Conversion Equipment as to which there is an
Interim Term, payable on the Rent Payment Date of the Interim
Term\for such Pre-Conversion Item, in the amount obtained by

-8 -
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multiplying (A) the Acquisition Cost of such Pre-Conversion Item
by (B) the percentage set forth (opposite the Interim Rent
Percentage reference) on the Related Exhibit A for such Pre-
Conversion Item, by (C) the number of days from and including the
Acceptance Date for such Pre-Conversion Item through the end of
the Interim Term for such Pre-Conversion Item.

| (ii) Post-Conversion Egquipment.

f Lessee hereby agrees to pay Lessor Interim Rent
for each Item of Post-Conversion Equipment as to which there is
an Interim Term, payable on the Rent Payment Date of the Interim
Termlfor such Post-Conversion Item, in the amount obtained by
multaplylng (A) the sum of (i) the Acquisition Cost of such Door
Modlflcatlon multiplied by the percentage set forth (opposite the
Interim Rent Percentage reference) on the related Exhibit A for
such{Door Modification, and (ii) the Acquisition Cost of the Pre-
Conversion Item of Equipment on which such Door Modification was

perfbrmed multiplied by the percentage set forth (opposite the

Interim Rent Percentage reference) on the related Exhibit A for
such' Pre-Conversion Item, by (B) the number of days from and
including the Acceptance Date for such Door Modification through

the end of the Interim Term for such Door Modification.

(b) Basic Rent.

i
[F |
} (i) Pre-Conversion Equipment.

| _

{ Lessee hereby agrees to pay Lessor Basic Rent for
each;Item of Pre-Conversion Equipment during the Basic Term
thereof at the times and on the Rent Payment Dates set forth on
the Related Exhibit A for such Pre-Conversion Item and in an
amount obtained by multiplying (A) the Acquisition Cost of such
Pre- Convers1on Item by (B) the percentage set forth (opposite the
Basic Rent Percentage reference) on the Related Exhlblt A for
such Pre Conversion Item.

ﬁ ' (ii) Post-Conversion Equipment.

E .Lessee hereby agrees to pay Lessor Basic Rent for
each Item of Post-Conversion Equipment during the Basic Term
thereof at the times and on the Rent Payment Dates set forth on
the Related Exhibit A for the Door Modification applicable to
such Post-Conversion Item and in an amount obtained by adding (A)
the Acqulsltlon Cost of such Door Modification multiplied by the
percentage set forth (opposite the Basic Rent Percentage
reference) on the Related Exhibit A for such Door Modification,
plus}(B) the Acquisition Cost of the Pre-Conversion Item of
Equipment on which such Door Modification was performed
multiplied by the percentage set forth (opposite the Basic Rent
Percentage reference) on the Related Exhibit A for such Pre-
Conver81on Item

(c) Supplemental Payments. Lessee also agrees to pay

to Lessor, or to whomsoever shall be entitled thereto as
i ' ' .
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expressly provided herein, all Supplemental Payments, promptly as
the same shall become due and owing, and in the event of any
failure on the part of Lessee so to pay any such Supplemental
Payment hereunder Lessor shall have all rights, powers and
remedles provided for herein or by law or equity or otherw1se in
the case of nonpayment of Rent.

| (d) Method of Payment. All payments of Rent and
Supplemental Payments required to be made by Lessee to Lessor
shall be made in good funds. In the event of any assignment to
an A581gnee pursuant to Section 14(c) hereof, all payments which
are ass1gned to such Assignee, whether Rent, Supplemental
Payments or otherwise, shall be paid in such manner as shall be
des1gnated by Legsor or such Assignee. Time is of the essence in
connéction with the payment of Rent and Supplemental Payments.

| _

[8 Net Lease. This Lease is a net lease. Lessee
acknowledges and agrees that its obligations hereunder,
including, without limitation, its obligations to pay Rent for
all Equipment leased hereunder and to pay all Supplemental
Payments payable hereunder, shall be unconditional and _
irrevocable under any and all circumstances, shall not be subject
to cancellatlon, termination, modification or repudiation by
Lessee, and shall be paid and performed by Lessee without notice
or demand and without any abatement, reduction, diminution,
setoff defense, counterclaim or recoupment whatsosver,
1nclud1ng, without limitation, any abatement, reduction,
d1m1nutlon setoff, defense, counterclaim or recoupment due or:
alleged to be due to, or by reason of, any past, present or
future claims which Lessee may have against Lessor, any Assignee,
any manufacturer or supplier of the Equipment or any Item
thereof, or any other Person for any reason whatsosver, or any
defect in the Equipment or any Item thereof, or the condition,
des1gn operation or fitness for use thereof any damage to, or
any loss or destruction of, the Equipment or any Item thereof, or
any Llens or rights of others with respect to the Equipment or
any Item thereof, or any prohibition or interruption of or other
restrlctlon against Lessee’s use, operation or possession of the
Equlpment or any Item thereof, for any reason whatsoever, or any
default by Lessor in the performance of any of its obligations
herein contained, or any other indebtedness or liability, .
howsoever and whenever arising, of Lessor, or of any Assignee, or
of Lessee to any other Person, or by reason of insolvency,
bankruptcy or similar proceedings by or against Lessor, any
Assignee or Lessee, or for any other reason whatsoesver, whether
similar or dissimilar to any of the foregoing, any present or
future law to the contrary notwithstanding; it being the
intention of the parties hereto that all Rent and Supplemental
Payments payable by Lessee hereunder shall continue to be payable
in all events and in the manner and at the times herein provided,
without notice or demand, unless the obligation to pay the same

shall be terminated pursuant to the express provisions of this
Lease.

|
|
|
|
|
|
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L 9. Lessor’'s Title; Eguipment to be and Remain Personal
Property Title to the Equipment shall at all times remain in
'Lessor and at no time durlng the Term shall title become vested
in Lessee This Lease is and is intended to be a true lease and
not a lease intended as security or a lease in the nature of a
secquty interest. Lessee shall acquire no right, title or
interest in or to the Equipment, except the right to use the same
pursuant to the terms of this Lease. It is the intention and
understanding of both Lessor and Lessee, and Lessee shall take
allfsuch actions as may be requlred to assure, that the Equipment
shall be and at all times remain personal property,
notwithstanding the manner in which the Equipment may be attached
or afflxed to realty. Lessee shall obtain and record such
1nstruments and take such steps as may be necessary to prevent
any [Person from acquiring any rights in the Equipment by reason
of Qhe Equipment being claimed or deemed to be real property.

10. Use of Equipment; Compliance with Laws. Lessee agrees
that the Equipment will be used and operated in compliance with

any and all insurance policy terms, conditions and provisions and
with all statutes, laws, ordinances, rules and requlations of any
Federal, state or local governmental body, agency or authority
appllcable to the use and operation of the Equipment, including
without limitation the Association of American Railroads
Interchange Rules, and the rules and regulations of the Federal
Rallroad Administration, the United States Department of
Transportatlon and the Interstate Commerce Commissiion. Lessee
shall procure and maintain in effect all licenses, registrationms,
certificates, permits, approvals and consents required by
Federal, state or local laws or by any governmental body, agency
or authority in connection with the ownership, delivery,
installation, use and operation of each Item of Ecuipment.

Lessee or a Sublessee permitted under Section 14 hereof shall use
and!operate the Equipment or cause it to be used and operated
only by personnel authorized by Lessee in the United States,
Canada or Mexico, but at no time during the Lease Term shall any
Item of Equipment be used predominantly outside of the United
States within the meaning of Section 168(g) of the Code. Lessee
shall use every reasonable precaution to prevent loss or damage
to each Item of Equipment from fire and other hazards. Lessee
shall not use any Item of Equipment, or permit any Item of
Equlpment to be used, for the transportation or storage of any
substance which is categorized as or required to be labeled as,
"poison" or "poisonous", "explosive" or "radioactive" (or any
catégories or labels substituted for such categories or labels as
in effect on the day hereof) under 49 CFR 171 or other appllcable
Federal rules in effect from time to time regulating the
transportation of hazardous materials.

!

E 11. Maintenance and Repair of Egquipment. Lessee agrees, at
its own cost and expense, to keep, repair, maintain and preserve
the Equipment in good order and operating condition; and in
compliance with such maintenance and repair standards and
procedures as are set forth in the manufacturer’s manuals
pert?ining to the Equipment, and as otherwise may be required to

- 11 -
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enforce warranty claims agalnst each vendor and manufacturer of
each|Item of Equipment, and in compliance with all requirements
of law applicable to the maintenance and condition of the
Equipment, including, without limitation, environmental, noise
and pollution laws and regulations (including notifications and
reports), and in compllance with the Interchange Rules and all
other rules of the Association of American Railroads (and qualify
for interchange service in accordance with such interchange
rules) and with all lawful rules of the United States Department
of Transportatlon, the Interstate Commerce Commission and any
other leglslatlve, executive, administrative or judicial body
exercising any power or jurlsdlctlon over the Equipment, to the
extent that such laws and rules affect the title, operation,
malntenance or use of the Equipment. Lessee agrees to prepare
and dellver to the Lessor and any Assignee within a reasonable
t1me;pr10r to the required date of filing (or, to the extent
perm1s31ble, file on behalf of Lessor and any Assignee) any and
all reports (other than income tax returns) to be filed by Lessor
or any Assignee with any Federal, state or other regulatory
authorlty by reason of the ownershlp by Lessor or Assignee of the
Items of Equipment or the leasing thereof to Lessee. Lessor
agrees to inform Lessee of any request for such reports received
by 1t Lessee agrees to maintain all records, logs and other
materlals required by the Association of American Railroads or
the Department of Transportation, or any other governmental
authorlty having jurlsdlctlon over the Item of Eguipment or the
Lessee, to be maintained in respect of each Item of Equipment.
Lessee hereby waives any right now or hereafter conferred by law
to make repairs on the Equipment at the expense of Lessor.

|12 Replacements; Alterations; Modifications. In case any
Itemtof Equipment (or any equipment, part or appliance therein)
is requlred to be altered, added to, replaced or modified in
order to comply with any laws, regulations, requirements or rules
("Requlred Alteration") pursuant to Sections 10 or 11 hereof,
Lessee agrees to make such Required Alteration at its own
.expense provided, however, that if Lessee provides Lessor with
ev1dence reasonably satisfactory to Lessor that the cost of such
Requlred Alteration exceeds the Casualty Loss Value as provided
in Sectlon 16 hereof, Lessee may elect to declare any Item for.
which a Required Alteration is required to have suffered an Event
of Loss as prov1ded in Section 16. In the event such Required
Alteratlon is readily removable without causing material damage
to the Item of Equipment, and is not a part, item of equipment or
appliance which replaces any part, item of equipment or appliance
originally incorporated or installed in or attached to such Item
of Equlpment on the Acceptance Date therefor or any part, item of
equipment or appllance in replacement of or subsgstitution for any
such original part, item of equipment or appliance, any such
Required Alteration shall be and remain the property of Lessee.
To the extent such Required Alteration is not readily removable
w1thout causing material damage to the Item of Equipment to which
|such: Requlred Alteration has been made, or is a part, item of
equlpment or appliance which replaces any part, item of equipment
or appllance originally incorporated or installed in or attached

I
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to such Item of Equipment on the Acceptance Date therefor or any
part, item of equipment or appliance in replacement of or
substltutlon for any such original part, item of equipment or
appllance, the same shall immediately be and become the property
of Lessor and subject to the terms of this Lease. Lessee agrees
thati within 30 days after the close of any calendar quarter in
wh1ch Lessee has made any Required Alteratlons, Lessee will give
wrltten notice thereof to Lessor describing, in reasonable .
detail, the Required Alterations and specifying the cost thereof
withfrespect to each Item of Equipment and the date or dates when
madel. Any parts installed or replacements made by Lessee upon
any Item of Equlpment pursuant to its obllgatlon to maintain and
keep the Equipment in good order, operating condition and repair
under Section 11 hereof shall be considered accessions to such
Item[of Equipment and title thereto shall be 1mmed1ately vested
in Lessor Except as required or permitted by the provisions of
this| Section 12, Lessee shall not modify an Item of Equipment
w1thout the prior written authority and approval of Lessor.
Lessor hereby approves a replacement of the 16’ double sliding
doors on each Item of Pre-Conversion Equipment with a single 10’
slldlng door (such replacement door, together with all materials,
1abor and other costs incurred in the installation thereof are
collectlvely referred to hereafter as the "Door Modification").
Such| Door Modifications shall be deemed accessions to the
Equipment, and title to all replacement doors and other parts
installed on the Equipment that comprise such Door Modifications
shal} pass to Lessor immediately upon installation thereof.

|13. Identification Marks; Legend; Inspection. Lessee will
cause each Item to be kept numbered with the identification

number as shall be set forth on the Lease Supplement therefor,
and, Eno later than the Completion Date of the Door Modification
of each Item of Equipment, Lessee will keep and maintain,
plalnly, dlstlnctly, permanently and conspicuously marked on each
_31de of such Item, in letters not less than one inch in height,
the words "Owned by NationsBanc Leasing Corporation, as Owner and
1eased to Lessee pursuant to an Equipment Leasing Agreement filed
w1thgthe Interstate Commerce Commission" or other approprlate
- words designated by Lessor or Assignee, with approprlate changes
' thereof and additions thereto as from time to time may be
requlred by law in order to protect Lessor’s title to and any
Ass1gnee s interests in such Item and the rights of Lessor and of
any Assignee. The Lessee will replace promptly any such words
which may be removed, defaced, obliterated or destroyed. . The
Lessee will not change the identification number of any Item
unless and until (i) a statement of new number or numbers to be
substltuted therefor shall have been filed with the Lessor and
flled recorded and deposited by the Lessee in all public offices
1 » where this Lease shall have been filed, recorded and dep051ted
! " land (11) the Lessee shall have furnished Lessor an opinion of
! counsel in form and substance satisfactory to Lessor to the
effect that such statement has been so filed, recorded and
dep051ted such flllng, recordation and depos1t will protect
Lessor s interests in such Items and that no other filing,
recordlng, deposit or giving of notice with or to any other

l
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Federal state or local government or agency thereof is necessary
to protect the interest of Lessor in such Item. The Items of
Equlpment may be lettered with the names or initials or other -
insignia customarily used by Lessee but Lessee will not allow the
nameiof'any other Person to be placed on any Item of Equipment as
designation that might be interpreted as a claim of ownership
thereto or a security interest therein by any Person other than
Lessor or any Assignee except the Markings as of the Acceptance
Date: Upon the request of Lessor, Lessee shall make the
Equlpment available to Lessor for inspection and shall also make
Lessee’s records pertalnlng to the Equipment available to Lessor

for 1nspect10n
r
l14. Assignment and Subleasing.

: (a) By Lessee. LESSEE WILL NOT, EXCEPT AS PROVIDED IN
THIS | SECTION WITHOUT THE PRIOR WRITTEN CONSENT OF LESSOR, WHICH
SHALL NOT BE UNREASONABLY WITHHELD, SUBLEASE OR OTHERWISE RELIN-
QUISH POSSESSION OF ANY ITEM OF EQUIPMENT, OR ASSIGN, TRANSFER OR
ENCUMBER ITS RIGHTS, INTERESTS OR OBLIGATIONS HEREUNDER AND ANY
ATTEMPTED SUBLEASE, RELINQUISHMENT, ASSIGNMENT, TRANSFER OR
ENCUMBERING BY LESSEE WITHOUT LESSOR’S CONSENT SHALL BE NULIL AND
|VOID. Notwithstanding the foregoing, so long as no Event of
Default shall have occurred or be continuing hereunder, Lessee
shall be entitled to the possession and use of the Items of
Equlpment upon lines of railroad owned or operated by it or upon
lines of railroad over which Lessee has trackage or other
operating rights or over which railroad equipment of Lessee is
regularly operated and shall be entitled to permlt the use of the
Items of Equipment upon connecting and other carriers in the
usual interchange of traffic or pursuant to run-through
agreements, provided, that Lessee’s obligations hereunder shall
continue in full force and effect as the obligations of a
pr1nc1pa1 and not of a surety. Lessee may receive and retain
compensatlon for the use of any of the Items of Equipment from
rallyoads or other entities so using such Items of Equipment.

| (b) So long as Lessee shall not be in default under

this Lease, Lessee may sublease each Item of Equipment to others
(the | "Sublessee(s) ") for a term not extending beyond the original

term of this Lease (or any renewal term that shall have been
entered into pursuant to Section 29(a) hereof) and Lessee may
enter into the Management Services Agreement; provided, however,
thatIthe rights of any such sublessee and WCTU shall be subject
and subordinate to, and any such sublease and the Management
Serv1ces Agreement shall be made expressly subject and
subo;dlnate to, all of the terms of this Lease and the Lessor’s
interest in the Equipment, and Lessee shall remain obligated to
perform all of its duties and obligations hereunder. In
addition, before Lessee enters into any such sublease for a
period greater than six (6) months (including any term for which
the sublease may be renewed by either or both parties and any
other period after expiration or other termination of the
sublease during which the Sublessee may, pursuant to the terms of

such: sublease, retain possession of the Equipment), Lessee must

K
i
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obtaln Lessor’s prior approval and ‘Lessor agrees that such
approval shall not be unreasonably withheld and that such
determlnatlon is to be given within ten (10) business days of the
date| of receipt of such request; provided, however, that (i) each
such| sublease shall be assigned to Lessor as security for
Lessee’s obligations hereunder, (ii) immediately upon execution
thereof Lessee shall deliver to Lessor an originally executed
counterpart of such sublease, and (iii) all counterparts of such
sublease shall be marked to indicate that only the counterpart
dellvered to Lessor is the original of such sublease for chattel
paper perfection purposes under the Uniform Commercial Code. No
sublease of any Item shall nor shall the Management Services
Agreement in any way discharge or diminish any of Lessee’s
obllgatlons to Lessor hereunder including, but not limited to,
the payments due to Lessor pursuant to Section 7 of this Lease.

(c) Ez_Legggr Lessor may, at any time, without
notlce to or the consent of Lessee, sell, assign, transfer or
grant a security interest in all or any part of Lessor’s rights,
obllgatlons, title or interest in, to and under the Equipment or
any Item(s) thereof, this Lease, any Lease Supplement and any
Related Exhibit A and/or any Rent and Supplemental Payments
payable under this Lease or any Lease Supplement. Any entlty to
whom any such sale, assignment, transfer or grant of security
1nterest is made is herein called an "Assignee" and any such
sale, assignment, transfer or grant of security interest is
herein called an "ass1gnment" An Assignee may reassign and/or
grant a securlty interest in any of such rights, obligations,
tltle or interest assigned to such Assignee. Lessee agrees to
execute related acknowledgments and other documents that may be
reasonably requested by Lessor or an Assignee. Each Assignee
shall have and may enforce all of the rights and benefits of
Lesspr hereunder with respect to the Item(s) of Equipment and
related Lease Supplement (s8) covered by the assignment, including,
w1thout limitation, the provisions of Section 8 hereof and
Lessee's representations and warranties under Section 22 hereof.
Lessee acknowledges that any such assignment will not materially
change its duties or materially increase its burdens or risks
herepnder Each such assignment shall be subject to Lessee’s
rlghts hereunder so long as no Event of Default has occurred and
is occurrlng hereunder. Lessee shall be under no obligation to
any Ass1gnee except upon written notice of such assignment from
Lesspr or, in the case of a reassignment, from the Assignee.
Upon»wrltten notice to Lessee of an assignment, Lessee agrees to
pay Fhe Rent and Supplemental Payments with respect to the
Item(s) of Equipment covered by such ass1gnment tc such Assignee
in accordance with the instructions specified in such notice
without any abatement, defense, setoff, counterclaim or
recoupment whatsoever, and to otherw1se comply with all notices,
directions and demands which may be given by Lesscr or such
Assignee with respect to such Item(s), in accordance with the
provisions of this Lease. Notwithstanding any such assignment,
all obllgatlons of Lessor to Lessee under this Lease shall be and
remaln enforceable by Lessee against Lessor. Lessee hereby
walves any right to assert against an Assignee any claims,

!




defenses or rights of set off that Lessee may have against Lessor
or any prior Assignee, including without limitation those arising
fromlfacts or c1rcumstances existing prior to any such
‘ass1gnment

[ :
i15 Liens. Lessee will not directly or indirectly create,
incur, assume or suffer to exist any Lien on or with respect to
(1) the Equipment or any Item thereof, Lessor’s title thereto or
any 1nterest therein, or (ii) this Lease or any of Lessor’s or
Lessee’s interests hereunder, except (a) any Lien granted or
placed thereon by Lessor, any Assignee or Lessee pursuant to
Sectlon 14 hereof; (b) any lien resulting from any 1ndependent
act of or claim against Lessor which does not result from, arise
out of, or relate to the manufacture, acquisition, ownership or
lea31ng of the Items or this Lease or any Lease Supplement or the
failure by Lessee to perform any of obligations hereunder;
(c) llens for taxes either not yet delinquent or being contested
by Lessee in good faith by appropriate proceedlngs,
(4) materlalman s, mechanic’s, workman’s, repalrman s,
emplpyee s, storage or like liens arising in the ordinary course
of business which are not delinquent or being contested by Lessee
in gbod faith by appropriate proceedings, (e) any liens otherwise
agrebd to by the Lessor as provided in the list attached to this
Lease as Exhibit C ("Permitted Liens"). Lessee, at its own
expense, will promptly pay, satisfy and otherwise take such
actions as may be necessary to keep this Lease and the Equlpment
free and clear of, and to duly discharge or eliminate or bond in
a manner satisfactory to Lessor and each Assignee, any such Lien
not lexcepted above if the same shall arise at any time. Lessee
willl notify Lessor and each Assignee in writing promptly upon
becomlng aware of any tax or other Lien (other than any lien
excepted above) that shall attach to the Equipment or any Item of
Equrpment and of the full particulars thereof.

|
|

16. Logs, Damage or Destruction.

(a) Risk of Loss, Damage or Destruction. Lessee
hereby assumes all risk of loss, damage, theft, taking,

destructlon, confiscation, requisition or commandeerlng, partial
or complete, of or to each Item of Equipment, however caused or
occa51oned such risk to be borne by Lessee with respect to each
'Item of Equipment from the date of this Lease, and contlnulng
untll such Item of Equlpment has been returned to Lessor in
accordance with the prov151ons of Section 6 hereof or has been
purchased by Lessee in accordance with the provisions of Section
29(b) hereof. Lessee agrees that no occurrence specified in the
precedlng sentence shall impair, in whole or in part, any '
obllgatlon of Lessee under this Lease, including, without
11mrtatlon, the obligation to pay Rent. '

! (b) Payment of Casualty Loss Value Upon an Event of
Loss. If (i) an Event of Loss occurs with respect to an Item of

Equipment during the Term thereof, or (ii) after the Acceptance
Date of any Item of Pre-Conversion Equipment, either party
becomes aware that such Item of Pre-Conversion Equipment suffered
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an Eyent of Loss before the Acceptance Date thereof, or (iii) any
Item of Pre-Conversion Equipment that has not theretofore
suffered an Event of Loss has not been converted into Post-
Conver51on Equipment on or before October 4, 1992, then Lessee
shall give Lessor (or in the case of clause (ii), the party
becomlng so aware shall give the other party) prompt written
notice thereof and Lessee shall pay to Lessor on the Rent Payment
Date next following the date of such notice (or on the last day
of the Rental Period in which such notice is given if there is no
succeedlng Rent Payment Date) the sum of (A) all unpaid Interim
Rent!and Basic Rent payable for such Item of Equipment prior to
such /Rent Payment Date, plus (B) the Casualty Loss Value of such
Item of Equipment as of (x) the Rent Payment Date next preceding
lor c01nc1dent with the date of such notice if Basic Rent for such
Item[of Equipment is payable in advance, or (y) the Rent Payment
Dategnext following the date of such notice if Basic Rent for
such[Item of Equipment is payable in arrears, plus (C) the Basic
Rent |payable for such Item of Equipment for the Rental Period in
Wthh such notice is given, if Basic Rent for such Item is
payable in arrears, plus (D) all other Supplemental Payments due
for such Item of Equlpment as of the date of payment of the
amounts specified in the foregoing clauses (A), (B) and (C)
(col}ectlvely, the "Casualty Payment"). . Any payments received at
any tlme by Lessor or by Lessee from any insurer, the vendor or
other party (except Lessee) as a result of the occurrence of an
Event of Loss will be applied in reduction of Lessece’s obligation
to pay the foregoing amounts, if not already paid by Lessee, or,
if already paid by Lessee, will be applied to reimburse Lessee
for 1ts payment of such amount, unless an Event of Default shall
have joccurred and be continuing. Upon payment in full of such
Casualty Payment, (1) the obligation of Lessee to pay Rent
hereunder with respect to such Item of Equipment shall terminate
and the Term of such Item shall terminate, and (2) Lessor shall
transfer to Lessee all right, title and interest in the Item(s)
of Equipment for which such Casualty Loss Value has been paid "as
is", i"where is" and without recourse or warranty, and Lessee may,
as it deems practlcal dispose of such Item or Items of
Equlpment. As used in this Lease, the term "Casualty Loss Value"
of any Item of Pre-Conversion Equipment as of any Rent Payment
DateEmeans an amount determined by multiplying the Acquisition
Cost jof such Item of Equipment by the percentage set forth
oppos1te such Rent Payment Date on the schedule of Casualty Loss
Values attached to and made a part of the Related BExhibit A for
suchtPre Conversion Item. As used in this Lease, fthe term
"Casualty Loss Value" of any Item of Post-Conversion Equipment as
of any Rent Payment Date means an amount determined by adding (1)
the Acqulsltlon Cost of the Door Modification applicable to such
Post[Conver31on Item multiplied by the percentage set forth
opposite such Rent Payment Date on the schedule of Casualty Loss
Values attached to and made a part of the Related Exhibit A for
such 'Door Modification, plus (II) the Acquisition Cost of the
Pre- Convers1on Item of Equipment on which such Door Modification
was performed multiplied by the percentage set forth opposite
such |[Rent Payment Date on the schedule of Casualty Loss Values
| -
i
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attached to and made a part of the Related Exhibit A for such
Pre-Conversion Item

|

E - (c) Application of Payments Not Relating to an Event
of Loss. Any payments (1nclud1ng, without limitation, insurance
proceeds) received at any time by Lessor or Lessee from any-
governmental authority or other party with respect to any loss or
damage to any Item or Items of Equlpmeng,not constituting an
Event of Loss, will be applled directly in payment of repalrs or
for replacement of property in accordance with the provisions of
Sectﬁon 11 and 12 hereof, if not already paid by Lessee, or if
already paid by Lessee and no Event of Default shall have
occurred and be continuing, shall be applled to reimburse Lessee
-for such payment and any balance remaining after compliance with -
the prov151ons of said Sections with respect to such loss or
damaFe shall be retained by Lessor.

}17 Insurance. Lessee will cause to be carried and -
malntalned at its sole expense, with respect to the Equipment at
all times during the Term thereof and until the Equipment has
been‘returned to Lessor (a) physical damage insurance (1nclud1ng
w1thout limitation theft and collision insurance) insuring
agalnst all risks of physical loss or damage to the Equipment, in
an amount not less than the greater of the Casualty Loss Value of
the Fqulpment or the replacement value of the Equipment, and (b)
comprehen51ve general public liability insurance for bodily
1n3ury, death and property damage resulting from the use and
operation of the Equipment (including FELA claims) in an amount
not less than $25,000,000.00 per occurrence in each case with
exclps1ons reasonably acceptable to Lessor and a deductible no
greater than $3,000,000.00. Such insurance policy or policies
will name Lessor and each Assignee as the sole loss payees, as
theﬂr interests may appear, on all policies referred to in clause
(a) of the preceding sentence, and will name Lesscr and each
Ass1gnee as additional 1nsureds on all policies referred to in
clause (b) of the preceding sentence. Such policies will provide
that' the same may not be invalidated against Lessor or any :
Assﬂgnee by reason of any violation of a condition or breach of
warranty of the policies or the application therefor by Lessee,

that the policies may be canceled or materially altered or

reddced in coverage (except as otherwise permittec under the
terms of this Lease) by the insurer only after thirty (30) days’
prlor written notice to Lessor and each Assignee, and that the
insurer will give written notice to Lessor and each Assignee in
the event of nonpayment of premium by Lessee when due. The
policies of insurance required under this Section shall be valid
and enforceable policies issued by insurers of recognized
responsibility in providing insurance for the United States
railroad industry In the event that any of such policies
referred to in clause (b) of the first sentence of this Section
shaﬂl now or hereafter provide coverage on a "claims-made" basis,
Lessee shall continue to maintain such policies in effect for a
perlod of not less than three (3) years after the expiration of
the Term of the last Item of Equipment leased to Lessee
hereunder. Prior to the executlon of this Lease and thereafter

t
I
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not less than thlrty (30) days prior to the explratlon dates of
any explrlng pollc1es theretofore furnished under this Section,
certificates of the insurance coverage required by this Section
and, if requested by Lessor or any Assignee, copies of the
pollc1es evidencing such insurance coverage, shall be delivered
by Lessee to Lessor and each other named loss payee and/or
add1t10nal insured. Any certificate of insurance issued with
respect to a blanket policy covering other equlpment not subject
to thlS Lease shall specifically describe the Equipment as being
1ncluded therein and covered thereby to the full extent of the
coverages and amounts required hereunder. If Lessee shall fail
to cause the insurance required under this Section to be carried
and maintained, Lessor or any Assignee may provide such insurance
and Liessee shall reimburse Lessor or any such Assignee, as the
case may be, upon demand for the cost thereof as a Supplemental
Payment hereunder.

18. General Tax Indemnity. Lessee agrees to pay, defend
and indemnify and hold Lessor, each Assignee and their respective
successors and assigns harmless on an after-tax basis from any
and all Federal, state, local and foreign taxes, fees,
w1thhold1ngs, levies, imposts, duties, ad valorem or property
taxes, all license, franchise or registration fees, fines,
tarlffs, switching fees, demurrage charges, assessments and
charges of any kind and nature whatsoever, together with any
penaltles, fines or interest thereon (herein called "taxes or
other impositions") howsoever imposed, whether levied or imposed
upon |or asserted against Lessor, any Assignee, Lessee, the
Equigment any Item of Equipment, or any part thereof, by any
Federal state or local government or taxing authorlty in the
Unlted States, or by any taxing authority or governmental
subd1v1s1on of a foreign country, upon or with respect to (a) the
Equlpment or any Item of Equipment or any part thereof, (b) the
manufacture, construction, ordering, purchase, ownershlp,
dellvery, leasing, subleasing, re-leasing, possession, use,
malntenance, registration, re-registration, titling, re-titling,
llcens1ng, documentation, return, repossession, sale or other
appllcatlon or disposition of the Equipment, or any Item of
Equlpment or any part thereof, (c) the rentals, receipts or
earnlngs arising from the Equipment or any Item of Equipment or
any part thereof, or (d) this Lease, each Lease Supplement, the
Rent land/or Supplemental Payments payable by Lessee hereunder;
provided, however, that the foreg01ng indemnity shall not apply
to any taxes or other impositions based upon or measured solely
by Lessor S or any Assignee’s net income, or which are imposed as
a result of Lessor’s sale or assignment of Equipment other than
pursuant to Section 24 hereof, or which are included as
excegtlons to the indemnity provisions contained in Section 19 (4)
of th1s Lease, and which are 1mposed or levied by any Federal,
state or local taxing authority in the United States. Lessee
w1llkprompt1y notify Lessor of all reports or returns required to
be made with respect to any tax or other imposition with respect
to which Lessee is required to 1ndemn1fy Lessor hereunder, and
w1ll)promptly provide Lessor with all information necessary for
the Waklng and timely filing of such reports or returns by
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Lessor. If Lessor requests that any such reports or returns be
prepared and filed by Lessee, Lessee will prepare and file the-
samellf permitted by applicable law to file the same, and if not
so permltted Lessee shall prepare such reports or returns for
s1gnature by Lessor, and shall forward the same, together with
1mmed1ately available funds for payment of any tax or other
1mpos1t10n due, to Lessor, at least ten (10) days in advance of
the date such payment is to be made. Upon written request,
Lessee shall furnish Lessor with copies of all paid receipts or
other appropriate evidence of payment for all taxes or other
1mpos1tlons paid by Lessee pursuant to this Section 18. All of
the indemnities contained in this Section 18 shall continue in
full[force and effect notw1thstand1ng the expiration or earlier
termination of this Lease in whole or in part, including the
explratlon or termination of the Term with respect to any Item
(or all) of the Equipment but only to the extent that the taxes
or other impositions relate to a period during the Term of this
Lease with respect to such Item, and are expressly made for the
bene;it of, and shall be enforceable by, Lessor and each
Assignee; provided, however, that Lessee assumes no greater
obligation to any assignee than it assumes to Lessor hereunder.
The provisions contained in Section 19(e) of this Lease related
to contesting a Tax Loss also shall apply to any taxes or other
impositions described herein.

19. Special Tax Indemnity.

: (a) Tax Assumptiong. In entering into this Lease and
the transactlons contemplated hereby, Lessor has made the
follow1ng tax assumptions for each Item of Equipment (the "Tax
Assumptlons“) (1) Lessor will be entitled to the benefit of cost
recovery deductions for Federal income tax purposes under the
modified Accelerated Cost Recovery System provided for in Section
168 of the Code and depreciation or cost recovery deductions for
state income tax purposes for Lessor’s Home State (hereinafter
defined) and (to the extent allowable) for local tax purposes,
based upon one hundred percent (100%) of the Acquisition Cost of
each[such Item of Equipment and on the basis that each Item of
Equlpment shall have the applicable recovery period and property
clas31f1cat10n and that Lessor shall be entitled to use the
method of depreciation and depreciation convention, specified on
the Tax Schedule (hereinafter defined) attached to and made a
parttof the Related Exhibit A for such Item (the "Recovery ,
Deductlon") (ii) with respect to each Item of Equipment, Lessor
w111;be entltled to the benefit of deductions for Federal and
Lessor’s Home State and (to the extent allowable) local income
tax purposes for interest payable with respect to any
1ndebtedness incurred by Lessor in connection with any financing
by Lessor of any portion of the Acquisition Cost of such Item of
_Equlpment (the "Interest Deduction"); and (iii) for each year of
the Term, with respect to each Item of Equipment, including any
year in which a Tax Loss (hereinafter defined) occurs, Lessor
will | be subject to tax as follows: (a) for each such year up to
and including the year in which such Tax Loss occurs, at a
composite Federal, state, and (to the extent applicable) local
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corporate income tax rate that is equal to the highest marginal
rate for corporations provided for under the Code, the laws of
Lessor’s Home State, and (to the extent applicable) local laws
(the |"Highest Composite Marginal Tax Rate") and that is actually
in effect for each such year, and (b) for each such year
follow1ng the year in which such Tax Loss occurs, at a compos1te
Federal state and (to the extent applicable) local corporate
1ncome tax rate that is equal to the nghest Composiite Marginal
Tax Rate actually in effect in the year in which such Tax Loss
occurs and which, under the provisions of the Code, the laws of
Lessor’'s Home State and (to the extent applicable ) local laws
then in effect, is to be applicable to each such following year.
As used herein the term "Lessor’s Home State" means the state
spec1f1ed as such on any Tax Schedule, and the term "Tax
Schedule" means the schedule of tax assumptions atLached to and
madeka part of each Related Exhlblt A.

|

. (b) Lessee’s Tax Representatlons and Warranties.
Lessee represents and warrants to Lessor that (i) at the time

Lessor becomes the owner of each Item of Equipment such Item will
constitute tangible personal property; (ii) at all times during
the Term, with respect to each Item of Equipment, such Item will
not constltute "tax-exempt use property" within the meaning of
Sectlon 168 (h) (1) (A) of the Code; (iii) in determining the
Recovery Deduction for each Item of Equipment, Lessor shall be
entltled to assume that each such Item shall have the applicable
recovery period, property classification and useful life
spec1f1ed on the Tax Schedule attached to the Related Exhibit A
for such Item; (iv) at the end of the Basic Term with respect to
each ! 'Item of Equipment, the fair market value of such Item will
be an amount equal to at least twenty percent (20%) of the
Acqu1s1tlon Cost thereof, without including in such value any
incréase or decrease for inflation or deflation during the Basic
Term[thereof and after subtracting from such value any cost to
Lessor for removal and delivery of possession of such Item to
Lessor at the end of the Term thereof; (v) as of the date hereof
eachtItem of Equipment is expected to be useful or usable by
Lessor at the end of the Term thereof for purposes other than
contrnued leasing by or transfer to any member of the Lessee
Group (as such term is defined in Revenue Procedurs 75-21, C.B.
1975-1, 715); (vi) during the recovery period specified on the
Tax Schedule attached to the Related Exhibit A the Lessee will be
a domestlc common carrier by railroad or a corporation which is
controlled directly or indirectly, by one or more such common
carriers; (vii) as of the date hereof the only expected use
outs1de the United States of each Item of Equlpment is use in
Canada or Mexico on a temporary basis which is not expected to
exceed a total of 90 days in any taxable year within the meaning
of Sectlon 861 (e) of the Code; and (viii) the Door Modification
shall be completed on each Item of Equipment on or before October
4, 1994.

_ (c) Indemnity. (A) If by reason of (i) any act or
farlnre to act of Lessee (regardless of whether any such act or
failure to act is permitted or required by the terms of this
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Lease or otherw1se), or (ii) the breach of or inaccuracy in law
or 1n fact of any of Lessee’s representations and warranties set
forth in subsection (b) of this Section 19 or the breach of any
of Lessee’s representations and warranties set forth in any
certlflcate or document delivered by Lessee in connection with
the dellvery and acceptance of any Item of Equlpment or (iii)
the sale or other disposition of any Item of Equipment or the
1nterest of the sale or other disposition of any Item of
Equlpment or the interest of Lessor therein after tthe occurrence
of an Event of Default, Lessor shall lose the benefit of, or ‘
shall not have or shall lose the right to claim, or shall suffer
a disallowance or recapture of, or delay in claiming, all or any
portion of the Recovery Deduction or (if Lessor fimances any
portlon of its Acquisition Cost) the Interest Deduction, with
respect to any Item of Equipment, or (B) if, as a result of the
1naccuracy of either of Lessee’s representations in Section
19(b)(v1) or (vii), for Federal, foreign, state or local income
tax purposes, any item of 1ncome, loss or deduction with respect
to any Item of Equipment is treated as derived from, or allocable
to, sources outside the United States (whether or not any foreign
1ncome taxes imposed as a result thereof may be cresdited against
Federal state or local income taxes of Lessor), or (C) if there
shall be included in the gross income of Lessor for Federal, -
state or local income tax purposes any amount at any time other
than;rentals and other amounts payable by Lessee hereunder at the
times such amounts are payable as provided herein, including
w1thout 11m1tat10n, on account of any addition, modification or.
_1mprovement to or in respect of any Item of Equipment made or
paldifor by Lessee (any such loss, failure to have or loss of the
right to claim, disallowance, recapture, delay in claiming,
treatment or inclusion referred to in any of the foregoing
clauses (A) through (C) of this paragraph (c) being hereinafter
called a "Tax Loss"), then a Tax Loss shall be deemed to have
occurred, and the Basic Rent for such Item of Equlpment shall, on
the Rent Payment Date next following written notice by Lessor to
Lessee that a Tax Loss has occurred, and on each succeeding Rent
Payment Date, be increased by such amount which, after deduction
of all taxes required to be paid by Lessor in respect of the
_ recelpt or accrual of such amount under the laws of the United
States, any state or any political subdivision thereof or any
forelgn taxing authority, will maintain Lessor’s after-tax yield
and aggregate after-tax cash flows in respect of such Item of
Equlpment at levels which are each not less than the levels of
Lessor s after-tax yield and aggregate after-tax cash flows that
would have been applicable if such Tax Loss had not occurred, and
Lessee shall pay to Lessor an amount which, after the deduction
of any additional taxes required to be paid by Lessor in respect
of the receipt or accrual of such amount, shall be equal to the
amount of any interest, penalty, costs (1nc1ud1ng without
llmltatlon attorneys’ fees and expenses) or additions to tax
which may be imposed on or incurred by Lessor in connection with
such[Tax Loss. 1In the event that the Term with respect to any
Item of Equipment is terminated prior to the time Lessee is
obligated to make the increased Basic Rent payments to Lessor
with| respect to such Item of Equipment as set forth in the
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preceding sentence, or in the event Lessor shall, by written
notlée to Lessee, elect to have such indemnity paid to Lessor in

Ha 1ump sum payment, then, in either event, Lessee shall pay to

Lessor, within thirty (30) days from the date of such written
notlce by Lessor to Lessee, in lieu of the increased Basic Rent
payment or payments set forth in the preceding senience, such
lump  sum as shall (after deduction of all taxes reguired to be
paid|by Lessor in respect of the receipt or accrual of such
payment under the laws of the United States, any state or any .
polltlcal subdivision thereof or any foreign taxing authority) be
necessary to maintain Lessor’s after tax yield and aggregate
after tax cash flows in respect of such Item of Equipment at
levels which are each not less than the levels of Lessor’s after-
tax yleld and aggregate after-tax cash flows that would have been
applicable if such Tax Loss had not occurred, and Lessee shall
alsolpay to Lessor an amount which, after the deduction of any
additional taxes required to be paid by Lessor in respect of the
recelpt or accrual of such amount, shall be equal to the amount
of apy interest, penalty, costs (1nc1uding without limitation
attorneys'’ fees and expenses) or additions to tax which may be
1mposed on or incurred by Lessor in connection with such Tax
LossI Lessor’s after-tax yield and aggregate after-tax cash
flows shall be determined by taking into account (i) the
assumptlons used by Lessor in originally calculating Rent and
Casualty Loss Value percentages, including the Tax Assumptions
taking into account any tax benefits arising as a result of a Tax
Lossl(as such Tax Assumptions may have been revised pursuant to
the next sentence hereof), and (ii) the Highest Composite
Marglnal Tax Rate actually in effect during each year from the
date of such original calculations to the date of such Tax Loss,
both| dates inclusive. In the event Lessor shall suffer a Tax:
Loss| with respect to which Lessee is required to pay an indemnity
hereunder, and the full amount of such indemnity has been paid or
provided for hereunder, the Tax Assumptions, without further act
of the parties hereto, shall thereupon be and be deemed to be
amended, if and to the extent appropriate, to reflect such Tax
Loss. In the event any indemnity payments shall be paid to
Lessor under this Section 19 with respect to any Item(s) of
Equlpment the Casualty Loss Values of such Item(s) of Equipment
shall be adjusted appropriately. The indemnification obligations
of Lessee under this Section 19 shall survive the expiration or
termination of this Lease and the Term of the Equipment.

(d) Exceptions to Indemnity. Lessee shall not be
required to make any indemnity payment to Lessor provided for in
thlsfSectlon 19 with respect to an Item of Equipment, if Lessor
shall have suffered a Tax Loss with respect to such Item of
Equlpment as a result of the occurrence of (i) an Event of Loss
w1thirespect to such Item of Equipment, if Lessee shall have paid
to Lessor all of the amounts payable under Sectiori 16 hereof, and
to the extent that such payment compensates Lessor for such Tax
Loss; or (ii) the failure of Lessor to claim the Fecovery
Deduction or (if Lessor finances any portion of its Acquisition
Costb the Interest Deduction, as the case may be, in a timely and

| proper manner, unless such failure is due to Lessee’s failure to
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provide Lessor with the information reasonably necessary to make
such [claim, or unless in the reasonable opinion of independent
tax counsel mutually acceptable to Lessor and Lessee, there is no
reasonable basis for such claim; or (iii) the failure of Lessor
to have sufficient income to benefit from the Recovery Deduction
or (%f Lessor finances any portion of its Acquisition Cost) the
Interest Deduction, as the case may be, after giving effect to
all permitted tax loss carryforwards and carrybacks; or (iv) a
voluntary or involuntary transfer or other voluntary or
involuntary disposition by Lessor of all or any part of its
interest in such Item of Equipment, other than any such transfer
or disposition pursuant to Section 24 hereof.

(e) Contest. In the event a claim shall be made by
{any paxing authority against Lessor that a Tax Losi has occurred,
Lessor shall provide Lessee with timely notice of such claim and
if, %n the opinion of independent tax counsel selected and
compgnsated by Lessee and reasonably acceptable to Lessor ("Tax
Counsel") a reasonable defense to such claim exists, Lessor
shall, provided that no Event of Default has occurred and is
continuing, upon Lessee’s written request and at the expense of
Lessee, contest such matter in such forum as Lessor shall select,
cons$dering in good faith such request as Lessee may make :
|concerning the most appropriate forum in which to proceed.
Less?r shall not be obligated to take any such legal or other
apprgpriate action unless it has received an opinion (the "Tax
Counsel Opinion") from Tax Counsel that a reasonable defense to
such[claim exists and the Lessee shall have indemnified Lessor
for §11 costs and expenses which may be incurred by Lessor in
contesting such claim. The action to be taken may, in Lessor’s
sole]discretion, be commenced prior to making payment of any tax
and interest and/or penalty attributable to such claim (a "Tax
Paym?nt") or after making such Tax Payment and then suing for a
refund. If Lessor takes such action prior to making such Tax
Payment, the indemnity amounts payable under this Section 19 with .
|respect to the Tax Loss need not be paid by Lessee while such
acti9n is pending; provided that Lessee shall pay the costs and
expenses relating to such action when and as the same shall
become due, except that Lessor shall reimburse Lessee for such
costs and expenses in the event that the Lessor terminates or
othe;wise discontinues such action prior to a Final Determination
(hereinafter defined) other than at Lessee’s request. In the
event that the Lessor takes such action prior to making such Tax
Payment, and if the Final Determination (hereinafter defined)
shall be adverse to Lessor, the indemnity amounts payable under
this[Section 19 with respect to the Tax Loss shall be computed by
Lessor as of the date of such Final Determination, Lessor shall
notify Lessee in writing of such computation and Lessee shall
make}the indemnity payments required in accordance with this
Sect;on 19. If Lessor determines to make such Tax Payment prior
to contesting the matter, and to then sue for a refund, Lessee
will| advance to Lessor, as an interest-free loan and without any
additional net-after-tax cost to Lessor, an amount equal to the
amount of such Tax Payment attributable to such claim. If Lessor
sues| for a refund after making such Tax Payment, and if the Final
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Determination shall be in favor of Lessor (i) no future payments
shall be due hereunder in respect of such matter (or an
approprlate reduction shall be made if the Final Determination is
partly in favor of and partly adverse to Lessor) other than any
outstanding costs or expenses incurred by Lessor with respect- to
such| contest, and (ii) Lessor shall pay to the Lessee an amount
equal to the amounts theretofore paid by Lessee to Lessor in
respect of such Tax Payment (or a proportlonate part thereof if
the Flnal Determination is partly in favor of and partly adverse
to Lessor) on or before the next succeeding Rent Payment Date (or
w1th}n thirty (30) days from such Final Determination, if there
is no succeeding Rent Payment Date), together with the amount of
any penalty or interest actually refunded to Lessor as a result
of such Final Determination. If the Final Determination of such
contest shall be adverse to Lessor, the indemnity amounts payable
under of this Section 19 with respect to the Tax Loss shall be
computed by Lessor as of the date of such Final Determination,
Lessor shall notify Lessee in writing of such computatlon and
Lessee shall make the indemnity payments required in accordance
with this Section 19. "Final Determination", for the purposes of
this| subsection (e), means a final decision of a court of
competent jurisdiction after all allowable appeals have been
exhausted by either party to the action, or a determination
within the meaning of Section 1313 (a) of the Code.
Notw1thstand1ng the foregoing provisions of this subsection (e),
Lessor in its sole discretion (by written notice to Lessee) may
uncondltlonally waive its rights to the 1ndemn1ty amounts payable
under this Section 19 and refrain from contesting any Tax Loss,
in which event Lessee shall have no liability to Lessor under
this| Section 19 with respect to such Tax Loss, it being
understood that any such waiver shall be without prejudice to
Lessor’s rights with respect to any other Tax Loss. If Lessor
walves its rights with respect to any Tax Loss as aforesaid,
Lessor shall promptly pay Lessee all amounts theretofore paid or
advanced by Lessee in respect of such Tax Loss.

(f) Consolidated Tax Returns; Lessor’s Assigns. For
purposes of this Section 19, the term "Lessor" will include the
corporation constituting Lessor, its successor{(s) in interests,
each Assignee and each of their respective successors in
1nterests and assigns and any Consolidated Group (hereinafter
deflned) of which Lessor or any such Ass1gnee or any of their
respectlve successors in interests or assigns is, or may become a
member, and each member of such Consolidated Group. As used in
thls{subsectlon (f) the term "Consolidated Group" means an
affiliated group (within the meaning of Section 1504 of the Code)
that[flles consolidated returns for Federal income tax purposes
and any group filing combined or consolidated returns pursuant to
the rules of any state taxing authority.

[20 Indemnification. Lessee hereby assumes liability for,
and does hereby agree to indemnify, protect, save, defend, and
holdtharmless Lessor, each Assignee and their respectlve
officers, directors, stockholders, successors, assigns, agents

‘and servants (each such party being herein, for purposes of this
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Section 20, called an "indemnified party") on an after-tax basis
f rom End against any and all obligations, fees, liabilities,

losse@, damages (whether direct, incidental or consequential),
penalties, claims, demands, actions, suits, (whether threatened
or commenced) judgments, costs and expenses, including legal
expedses, of every kind and nature whatsoever, impcsed on,
incurred by, or asserted against any indemnified party, in any

ay relating to or arising out of (a) the Equipment, including
1thout limitation, the manufacture, construction, ordering, -
purchase, acceptance or rejection, ownership, titling or
retlﬂllng, registration or rereglstratlon, delivery, leasing,
subleasing, releasing, possession, use, operation, condition,
repaﬂr, modification, storage, removal, return, repossession,
sale[or other disposition of the Equipment or any Item of
Equipment, or any part thereof, including, without limitation,
any of such as may arise from (1) loss or damage to any property
or death or injury to any persons, (ii) patent or latent defects
" lin the Equipment (whether or not discoverable by Lessee or any
indemnified party), (iii) any claims based on strict liability in
tort, and (iv) any claims based on patent, trademark, tradename
or copyright infringement, (v) any claims based upon any non-
compﬂlance with or violation of any environmental control, noise
or pqllutlon laws or requlrements, including, without llmltatlon,
fines and penalties arising from violations of or noncompliance
with such requirements or failure to report discharges, and costs
of clean up of any discharge and (vi) any loss or clamage to or
caused by any commodities loaded or shipped in the Equipment; or

(b) any failure on the part of Lessee to perform or comply with

any df the terms of this Lease, or (c) any power of attorney
issued to Lessee to license, relicense, title, retitle, register
or rereglster Items of Equipment subject to motor vehicle titling
and reglstratlon laws, and any towing charges, parking tolls,
fines, parking and speeding tickets, odometer certifications and
other civil and criminal motor vehicle violations with respect to
any such Item, and all penalties and interest applicable thereto;
prov1ded however, that Lessee assumes no greater obligation to
any A351gnee or other indemnified party than it assumes to Lessor
hereunder. Lessee shall give each indemnified party prompt
notlce of any occurrence, event or condition known to Lessee as a
consequence of which any indemnified party may be entitled to
1ndemn1f1catlon hereunder. Lessee shall forthwith upon demand of"
any such indemnified party reimburse such indemnified party for
amounts expended by it in connection with any of the foregoing or
pay such amounts directly. Lessee shall be subrogated to an
1ndeqn1f1ed party’s rights in any matter with respect to which
Lessee has actually reimbursed such indemnified party for amounts
expended by it or has actually paid such amounts directly
‘pursuant to this Section 20. In case any action, suit or
proceedlng is brought against any indemnified party in connection
with jJany claim indemnified agalnst hereunder, such indemnified
party will, promptly after receipt of notice of the commencement
of such action, suit or proceeding, notify Lessee thereof,
enCIOS1ng a copy of all papers served upon such 1ndemn1f1ed
party, but failure to give such notice or to enclose such papers
shall not relieve Lessee from any liability hereunder. Lessee
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may, |and upon such indemnified party’s request will, at Lessee'’s
expense, resist and defend such action, suit or proceedlng, or
cause the same to be resisted or defended by counsel selected by
Lessee and reasonably satisfactory to such indemnified party and
in the event of any failure by Lessee to do so, Lessee shall pay
all costs and expenses (including, without limitation, attorney’s
feesfand expenses) incurred by such indemnified party in
connection with such action, suit or proceeding. The provisions
of thlS Section 20, and the obligations of Lessee under this
Sect}on 20, shall apply from the date of the execution of this
Lease notw1thstand1ng that the Term may not have commenced with
respect to any Item of Equipment, and shall survive and continue
in full force and effect notw1thstand1ng the explratlon or
earlier termination of this Lease in whole or in part, including
the explratlon of termination of the Term with respect to any
Item;(or all) of the Equipment, provided, however that the Lessee
shall not be responsible for claims relating to a period
following the later of (a) the expiration or earlier termination
of this Lease and (b) the return of the Equipment to Lessor) and
are expressly made for the benefit of, and shall be enforceable

by, each indemnified party.

/21. NO WARRANTIES. LESSOR HEREBY LEASES THE EQUIPMENT TO
LESSEE AS-IS AND EXPRESSLY DISCLAIMS AND MARES NO REPRESENTATION
OR WARRANTY EITHER EXPRESSED OR IMPLIED, AS TO THE DESIGN,
CONDITION QUALITY, CAPACITY, MERCHANTABILITY DURABILITY,
SUITABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE OF, OR ANY
OTHER MATTER CONCERNING, THE EQUIPMENT. LESSEE HEREBY WAIVES ANY
CLAIM (INCLUDING ANY CLAIM BASED ON STRICT OR ABSCLUTE LIABILITY
IN TORT OR INFRINGEMENT) IT MIGHT HAVE AGAINST LESSOR FOR ANY
LOSS} DAMAGE (INCLUDING INCIDENTAL OR CONSEQUENTIAL DAMAGE) OR
EXPENSE CAUSED BY THE EQUIPMENT OR BY LESSEE’S LOSS OF USE
THEREOF FOR ANY REASON WHATSOEVER. So long and only so long as

an Event of Default shall not have occurred and be continuing,

and so long and only so long as the Equipment shall be subject to
this[Lease and Lessee shall be entitled to possession of the
Equipment hereunder, Lessor authorizes Lessee, at Lessee’s
expense, to assert for Lessor’s account, all rights and powers of
Lessor under any manufacturer’s, vendor’s or dealer’s warranty on’
the Equlpment or any part thereof; provided, however, that Lessee
shall indemnify, protect, save, defend and hold harmless Lessor
from‘and against any and all claims, and all costs, expenses,

damages, losses and liabilities incurred or suffered by Lessor in

conﬂectlon therewith, as a result of, or incident to, any action
by Lessee pursuant to the foregoing authorlzatlon, and provided
further, that Lessor assumes no responsibility for compliance by
any such manufacturer, vendor or dealer with any such warranty.

22. Lessee's Representations and Warrantieg. Lessee hereby
represents and warrants that (a) Lessee is a corporation duly
organized, validly existing and in good standing under the laws
of its state of incorporatlon set forth above, and is qualified
to do business in, and is in good standing in, each state or
other jurisdiction in which the nature of its business makes such
quaylflcatlon necessary; (b) Lessee has the corporate power and
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authority to execute and perform this Lease and to lease the
Equipment hereunder, and has duly authorized the execution,
delivery and performance of this Lease; (c) the leasing of the
Equipment from Lessor by Lessee, the execution and delivery of
this Lease, each Lease Supplement, and other related instruments,.
documents and agreements, and the compliance by the Lessee with
the terms hereof and thereof, and the payments and performance by
Lessee of all of its obligations hereunder and thereunder (i)
have[been duly and legally authorized by appropriate corporate
action taken by Lessee, (ii) are not in contravention of, and
will not result in a violation or breach of, any of the terms of
Lessee’s Certificate of Incorporatlon (or equlvalent document) ,
its By Laws, or of any provisions relating to shares of the
capital stock of Lessee, and (iii) will not wviolate or constitute
a breach of any provision of law, any order of any court or other
agency of government, or any indenture, agreement or other
1nstrument to which Lessee is a party, or by or under which
Lessee or any of Lessee’s property is bound, or be in conflict
w1th! result in a breach of, or constitute (or with due notice

land/or lapse of time would constitute) a default under any such

1ndenture, agreement or instrument, or result in the creation or
1mpos1tlon of any Lien upon any of Lessee’s property or assets;
(d) th1s Lease has been executed by the duly authorized officer

Nor offlcers of Lessee and delivered to Lessor and constitutes,

and when executed by the duly authorized officer or officers of
Lessee and delivered to Lessor each Lease Supplement and related
1nstruments, documents and agreements with respect to each Item
of Equlpment will constitute, the 1egal valid and binding
obligations of Lessee, enforceable in accordance with their
termsg; (e) neither the execution and delivery of this Lease or
any ﬂease Supplement by Lessee, nor the payment and performance
by Lessee of all of its obligations hereunder and thereunder,
requlres the consent or approval of, the giving of notice to, or
the reglstratlon, filing. or recordlng with, or the taking of any
other action in respect of, any Federal, state, local or foreign
vgovernment or governmental authority or agency or any other
Person other than filing of the Lease and Lease Supplement (s)
with}the Interstate Commerce Commission and Registrar General of
Canada (f) no mortgage, deed of trust, or other Lien which now
covers or affects, or which may hereafter cover or affect, any
property or interest therein of Lessee, now attaches or hereafter
w111}attach to the Equipment or any Item of the Equipment, or in
any manner affects or will affect adversely Lessor’'s right, title
and 1nterest therein except for Permitted Liens; (g) there is no
lltlgatlon or other proceeding now pending or, to the best of
Lessee s knowledge, threatened against or affectlnq the Lessee,
in any court or before any regulatory commission, board or other
admlnlstratlve governmental agency which would directly or '
1nd1rectly adversely affect or impair the title of Lessor to the
Equipment, or which, if decided adversely to Lessee, would
materially adversely affect the business operations or financial
condltlon of Lessee; (h) all balance sheets, statements of profit
and 1oss and other financial data that have been delivered to
Lessor with respect to Lessee (i) are complete and correct in all

‘materlal respects, (ii) accurately present the financial condition

>
.

- 28 .-




i
|

of Lessee on the dates for which, and the results of its
operations for the periods for Wthh the same have been
furnﬂshed and (iii) have been prepared in accordarnce with
generally accepted accounting principles consistently followed:
throughout the periods covered thereby; and there has been no
change in the condition of Lessee, financial or otherwise, since
the date of the most recent financial statements delivered to
Lessor with respect to Lessee; and (i) Lessee is a "common
carrﬂer" as such term is defined in the Interstate Commerce Act,
as amended and (j) the execution, delivery or performance by the
Lessee of this Lease and each Lease Supplement and other related
1nstruments, documents and agreements, does not require the
consent or approval of, or the registration with, or the taking
of any other action in respect of, the Interstate Commerce
Commission or the Securities and Exchange Commission.

- 123. Events of Default. Any of the following events shall
constitute an Event of Default:

(a) Lessee shall fail to make any payment of Interim
Rent lor Basic Rent or any Supplemental Payment within five (5)
days |after the same is due and payable; or

(b) Lessee shall fail to observe or perform any of the
covenants or agreements of Lessee set forth in Sec1lons 6, l4(a),
14 (b) or 17 hereof; or

(c¢) Lessee shall fail to perform or observe any other
covenant condition, or agreement to be performed or observed by
it under this Lease, including without 11m1tatlon, under any
Lease Supplement, any Related Exhibit A, or in any agreement or
certlflcate furnished to Lessor or any Assignee in connection
therewith, and such failure shall continue unremedied for. thirty
(30)[days after written notice to Lessee specifying such failure
and demanding the same to be remedied; or

(d) Lessee (or any Guarantor) shall be in default (i)
under any lease, loan agreement or other agreement, instrument or
document heretofore, now or hereafter entered into between Lessee
(or any Guarantor) and Lessor, or between Lessee (or any
Guarantor) and any parent, subsidiary or Affiliate of Lessor, and
such}default shall have been declared by the party entitled to
declare the same, or (ii) under any promissory note heretofore,
now or hereafter executed by Lessee (or any Guarantor) and
dellvered to any party referred to in clause (i) above evidencing
a loan made by any such party to Lessee (or any Guarantor), or
(111) in the payment or performance of any obligation of Lessee
{or of any Guarantor) to any Person (other than Lessor, or any
parent subs1d1ary or Affiliate of Lessor, and other than any
Guarantor) in excess of $5,000,000.00 (excluding any such non-
payment or non-performance wh1ch is belng contested in good faith
by Lessee or any Guarantor by appropriate proceedings and the
11ab+11ty for which has not been reduced to judgment) relating to
the payment of borrowed money or the payment of rent or hire
under any lease agreement, and such obligation shall be declared
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to be due and payable or otherwise accelerated prior to the
maturity thereof; or an attachment or other Lien shall be filed
or levied against a substantial part of the property of Lessee
(or any Guarantor), and such judgment shall continue unstayed and
in effect or such attachment .or Lien shall continue undischarged
or unbonded for a period of 30 days; or

(e) Lessee (or any Guarantor) shall become insolvent
or make an assignment for the benefit of creditors or consent to
the app01ntment of a trustee or receiver; or a trustee or a
recerver shall be appointed for Lessee (or for any Guarantor) or
for a substantial part of its property without its consent and
shall not be dismissed for a period of 60 days; or any petition
for the relief, reorganization or arrangement of Lessee (or any
Guarantor), or any other petition in bankruptcy or for the
liquidation, insolvency or dissolution of Lessee (or any
Guarantor), shall be filed by or against Lessee (or any
Guarantor) and, if filed against Lessee (or any Guarantor), shall
be consented to or be pending and not dismissed for a period of
160 days, or an order for relief under any bankruptcy or
1nsolvency law shall be entered by any court or governmental
authorlty of competent jurisdiction with respect to Lessee (or
any Guarantor), or any execution or writ or process shall be
1ssued under any action or proceeding against Lessee whereby any
of the Equipment may be taken or restrained; or Lessee’s (or any
Guarantor S) corporate existence shall cease; or Lessee (or any
Guarantor) shall (whether in one transaction or a series of
transactions), without Lessor’s prior written consent, sell,
transfer, dispose of, pledge or otherwise encumber, all or
substantially all of its assets or property, or consolidate or
merge with any other entity, or become the subject of, or engage
in, a leveraged buy-out or any other form of corporate
reorganlzatlon, except for the KCSI Merger; provided, that the
Merger has been effected in accordance with all applicable
laws, and provided further, that at the time of the consummation
thereof none of KCSI, the Guarantor or the Lessee shall, in the.
reasonable oplnlon of the Lessor, have suffered a materlal
adverse change in its business or its financial condition since
the date hereof.

(f) any representation, warranty, statement or
certification made by Lessee under this Lease or in any Lease
Supplement or in any document or certificate furnished Lessor or
any Assignee in connection herewith or pursuant hereto (or made -
by any Guarantor under any Guaranty or other document or
certificate furnished to Lessor or any Assignee by any
Guarantor), except for representations contained in Section 19 (b)
hereof, shall prove to be materially untrue or 1ncorrect when
madey or shall be breached.

|24. Remedies Upon Default. Upon the occurrence of any
Event of Default and at any time thereafter so long as the same
shalg be continuing, and subject to the last paragraph of this
Section 24, Lessor may exercise one or more of the following

remedles as Lessor in its sole discretion shall elect:

\




(a) Lessor may declare all unpaid Rent and
Supplemental Payments due and to become due hereunder to be
1mmed1ately due and payable without presentment, demand, protest
or n?tlce of any kind, all of which are hereby expressly waived.

}’ (b) Lessor may terminate this Lease, without prejudice
to any other remedies of Lessor hereunder, with respect to all or
any Item of Equipment, and whether or not this Lease has been so
termlnated may enter the premises of Lessee or any other party
to take 1mmed1ate possession of the Equipment and remove all or
any Item of Equipment by summary proceedings or otherwise, or may
cause Lessee, at Lessee’'s expense, to assemble, store, malntaln,
surrender and deliver possess1on of the Equipment or such Item in
the same manner as provided in Section 6 hereof, all without
llablllty to Lessor for or by reason of such entry or taking of
possess1on, whether for the restoration of damage o property
caused by such taking or otherwise;

(c) Lessor may hold, keep idle or lease to others the
Equipment or any Item of Equipment, as Lessor in its sole
' dlscretlon may determine, free and clear of any rights of Lessee
and w1thout any duty to account to Lessee with respect to such
actlon or inaction or for any proceeds with respect thereto,
except that Lessee'’s obligation to pay Basic Rent for any Rental
Perlods commencing after Lessee shall have been deprived of
posses31on pursuant to this Section 24 shall be reduced by the
present value (determined at the Discount Rate) of the non-
cancelable, regularly scheduled rentals receivable under a
subsequent lease of all or part of the Equipment entered into by
Lessor, taking into account only the rentals receivable from the
commencement date of such subsequent lease until the end of the
term|of this Lease with respect to each Item of Equipment covered
by such subsequent lease; : ,

(d) Lessor may sell the Equipment or any Item of
Equlpment at public or private sale as Lessor may determine, free
and clear of any rights of Lessee, and Lessee shall pay to
Lessor, as liquidated damages for loss of a bargain and not as a
pena}ty (in lieu of the Basic Rent due for the Equipment or
Item(s) so sold for any Rental Period commencing after the date
on which such sale occurs), the sum of (i) all unpaid Interim
Rent;and Basic Rent payable for each Item of Equipment for all
Rental Periods through the date on which such sale occurs, plus
(ii)  an amount equal to the excess, if any, of (x) the Casualty
Loss|Value of the Item(s) of Equipment so sold, computed as of
the Rent Payment Date coincident with or next preceding the date
of such sale, over (y) the net proceeds of such sale, plus
interest at the rate specified in Section 26 hereof on the amount
of such excess from the Rent Payment Date as of which such
Casualty Loss Value is computed until the date of actual payment,
plust(lll) all unpaid Supplemental Payments due through the date
of sale with respect to each Item of Equipment 'so sold;

(e) whether or not Lessor shall have exercised, or
shall thereafter at any time exercise, any of its rights under

|
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subsection (a), (b), (c), or (d) above with respect to any
Item(s) of Equipment, Lessor, by written notice to Lessee
spec1fy1ng a payment date, may demand that Lessee pay to Lessor,
and Lessee shall pay to Lessor, on the payment date specified in
such notice, as liquidated damages for loss of a bargain and not
as a penalty (in lieu of the Basic Rent due for any Item(s) of
Equipment for any Rental Period commencing after the payment date
specified in such notice and in lieu of the exercise by Lessor of
its remedles under subsection (c) above in the case of a re-lease
of such Item(s) or under subsection (d) above with respect to a
sale|of such Item(s)), the sum of (i) all unpaid Interim Rent and
Bas1c Rent payable for such Item(s) for all Rental Periods :
through the payment date specified in such notice, plus (ii) all
unpald Supplemental Payments due with respect to such Item(s) as
of the payment date specified in such notice, plus (iii)
whlchever of the following amounts Lessor, in its sole
dlscretlon shall specify in such notice (together with interest
on such amount at the rate spec1f1ed in Section 26 hereof from
the payment date specified in such notice to the date of actual
payment): (x) an amount, with respect to each such Item, equal to
the pas1c Rent payable for such Item for the remainder of the
then| current Term, after discounting such Basic Rent payment to
present worth as of the payment date specified in such notice at
the Discount Rate (hereinafter defined), or (y) an amount, with
respect to each such Item, equal to the Casualty Loss Value of
such| Item computed as of the Rent Payment Date coincident with or
next | preceding the payment date specified in such notice;
prov@ded however, that with respect to any such Item returned to
or repossessed by Lessor, the amount recoverable by Lessor
pursuant to the foregoing clause (x) shall be reduced (but not
below zero) by an amount equal to the fair market rental value of
suchlItem for such remaining Term after discounting such fair

»market rental value to present worth at the Discount Rate as of

the date on which Lessor has obtained possession of such Item,
and the amount recoverable by Lessor pursuant to the foregoing

‘clause (y) shall be reduced (but not below zero) by an amount

equal to the fair market sales value of such Item as of the date
on which Lessor has obtained possession of such Item; and

i (f) Lessor may exercise any other right or remedy
whlch may be available to it under applicable law or proceed by
approprlate court action to enforce the terms hereof or to
recover damages for the breach hereof or to rescind this Lease.

In addltlon, Lessee shall be liable for all costs and expenses,
including attorney’s fees, incurred by Lessor or any Assignee by
reason of the occurrence of any Event of Default or the exercise
of Lessor s remedies with respect thereto, including all costs
and expenses incurred in connection with the return of the
Equlpment in accordance with Section 6 hereof or in placing the
Equlpment in the condition required by said Secticn. For the
purpose of subsection (e) above, the "fair market rental value"
or the "fair market sales value" of any Item of Equipment shall
mean such value as has been determined by an independent

qualified appraiser selected by Lessor. Except as otherwise
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expressly provided above, no remedy referred to in this Sectlon
24 is intended to be exclusive, but each shall be cumulative and
in addltlon to any other remedy referred to above or otherwise
available to Lessor at law or in equity; and the exercise or
beginning of exercise by Lessor of any one or more of such
remedles shall not constitute the exclusive election of such
remedles and shall not preclude the simultaneous or later
exerc1se by Lessor of any or all of such other remedies. No
express or implied waiver by Lessor of any Event of Default shall
in any way be, or be construed to be, a waiver of any future or
subsequent Event of Default. To the extent permitited by
appllcable law, Lessee hereby waives any rights now or hereafter
conferred by statute or otherwise which may require Lessor to
sell[ lease or otherwise use the Equipment in mitigation of
Lessor s damages as set forth in this Section 24 or which may
otherwise limit or modify any of Lessor’s rights and remedies in
thls}Sectlon 24. As used herein, the term "Discount Rate" means
the prime lending rate of NationsBank of Georgia, N.A.,
Massachusetts, that is in effect on the payment date spec1f1ed in
any notlce given by Lessor to Lessee pursuant to subsection (e)
of th1s Section 24 or on the commencement date of the subsequent
lease in calculatlng the reductlon under section (d) of this
sect%on 24.
Lessee shall provide Lenders’ Agent with notice of any
Event of Default (except any default under Section 23(e) of the
Lease) and Lender’s Agent may, at its option, cure, pursuant to-
the follow1ng sentence, any Event of Default as to which Lender’s
Agent receives such a notice; provided that Lender’s Agent
not1f1es Lessor in writing before the expiry of any applicable
cure| period of its election to cure such Event of Default (the
"Cure Notice"). If such Event of Default shall occur under
Sect}on 23 (a) of the Lease, Lenders’ Agent may, at its option,
w1th1n ten (10) days of The Cure Notice, make the payment of Rent
and/or any Supplemental Payment then due but unpaid under the
Lease directly to Lessor provided that Lenders’ Agent has not
made;more than the two (2) preceding payments of Rent that were
due but unpaid by Lessee under the Lease directly to Lessor, and
prov1ded further, that in no event shall Lenders’ Agent make more
than;a cumulative number of six (6) payments of rent and/or a
cumulative number of six (6) payments of Supplemental Payments
due but unpaid by Lessee directly to Lessor; and provided
further, that Lenders’ Agent may, at its sole risk and expense,
w1th1n ten (10) days of the Cure Notice, cure any other Event of
Default for which a cure period is provided in Section 23 hereof
and as to which Lender’s Agent has received notice from Lessee
(except any default under Section 23(e) hereof) so long as such
action does not materially impair the Equipment or the rights of
Lessor therein. 1In the event that Lenders’ Agent does not cure
any such Event of Default within ten (10) days of the Cure
Notice, Lessor may proceed to exercise its remedies as provided
in this Section without further notice or liability to Lessee or

Lenders’ Agent.




25. Lessor’'s Right to Perform for Lessee. If Lessee fails
to make any Supplemental Payment required to be made by it

‘ hereunder or fails to perform or comply with any of its
agreements contained herein, Lessor may itself, after notice to
Lessee make such payment or perform or comply with such :
agreement and. the amount of such payment and the amount of the -
reasbnable expenses of Lessor incurred in connection with such
payment or the performance of or compliance with such agreement,
as the case may be, together with interest thereon at the rate
spec1f1ed in Section 26 hereof, shall, if not paid by Lessee to
Lessor on demand, be deemed a Supplemental Payment hereunder;
prov1ded however, that no such payment, performance or
compllance by Lessor shall be deemed to cure any Event of Default

hereunder.

26. Late Charges. Lessee shall pay to Lessor, upon demand,
to the extent permitted by applicable law, interest on any
1nstallment of Basic Rent or Interim Rent not paid when due, and
on any Supplement Payment or other amount payable under this
Lease which is not paid when due, for any period for which any of
the same is overdue (without regard to any grace period) at a
rate;equal to the lesser of (a) eighteen percent (18%) per annum,
or (P) the maximum rate of interest permitted by law.

. .

}27. Further Assurances. Lessee will, and will cause any
Sublessee and permitted assigns to, promptly and duly execute and
deliver to Lessor and any Assignee such other documents and
assurances, including, without limitation, such amendments to
this Lease as may be reasonably required by Lessor and by any
‘Assignee (provided, however, that such amendments do not place
additional obligations on the Lessee or remove any obligations
from the Lessor or Assignees as originally provided herein), and
Uniform Commercial Code financing statements and continuation
statEments, and filings with the Interstate Commerce Commission
and Registrar General of Canada, and will take such further
action as Lessor or any Assignee may from time to time reasonably
request in order to carry out more effectively the intent and
purposes of this Lease and to establish and protect the rights
and remedies created or intended to be created in favor of Lessor
and’of any Assignee and their respective rights, title and
interests in and to the Equipment.

28. Notices. All notices provided for or required under
the terms and provisions hereof shall be in writing, and any such
notnce shall be deemed given when personally delivered or when
deposited in the United States mails, with proper postage
prepald return receipt requested, or sent by overnight or
express mail addressed (i) if to Lessor or Lessee, at their
resgectlve addresses as set forth herein or at such other address
as either of them shall, from time to time, designate in writing
to the other, and (ii) 1f to any Assignee, to the address of such
Assignee as such Assignee shall designate in writing to Lessor
and Lessee. A copy of any notice given to Lender’'s Agent

pur%uant to Section 24 shall be addressed as follows:
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The First National Bank of Boston
Transportation Division

100 Federal Street

Boston, Massachusetts 02110
Attention: Michael J. Blake, Director

or such other address as the Lenders' Agent shall have furnished
1n wrltlng to Lessor.

29. Lessee's Renewal and Purchase Options.

_ (a) Lessee’s Renewal Option. If (i) no Event of
Default shall have occurred and be continuing and (ii) this Lease

shall not have been earlier terminated, Lessee shall be entitled,
at its option upon written notice to Lessor, as hereinafter
provfded to renew this Lease with respect to all, but not less
than lall, Items of Equipment then subject to this Lease for the
Renewal Term(s) specified on the Related Exhibit A for such Item.
The flrst Renewal Term with respect to each such Item of
Equlpment will commence at the expiration of the Basic Term of
such [Ttem, and each succeeding Renewal Term will commence at the
explration of the next preceding Renewal Term. All of the
prov1s1ons of this Lease shall be applicable during each Renewal
Term for each such Item of Equipment, except that, during each
Renewal Term, Basic Rent shall be the fair market rental value
thereof determined in accordance with Section 29 (c) hereof and
shall be payable at the times and on the Rent Payment Dates set
forth on said Related Exhibit A. If Lessee intends to exercise
sa1d|renewa1 optlon with respect to any of said Renewal Terms,
Lessee shall give written notice to Lessor to such effect at
least one hundred eighty (180) days prior to the expiration of
the Ba51c Term of the Item(s) of Equipment whose Basic Term first
explges hereunder, in the case of the first Renewal Term, and at
least one hundred eighty (180) days prior to the expiration of
the then current Renewal Term of the Item(s) of Equipment whose
BaS1c Term first expires hereunder in the case of the then next
succeedlng Renewal Term. If Lessee fails to give such written

, notlce to Lessor with respect to any of said Renewal Terms, it
shall be conclusively presumed that Lessee has elected not to
exercise said renewal option with respect to said Renewal Term,
in which case (unless Lessor has otherwise agreed in writing or
Lessee has exercised its purchase option under Section 29 (b)
hereof) each such Item of Equlpment shall be returned to Lessor
in accordance with the provisions of Section 6 hersof and until
each such Item has been so returned Lessee shall continue to pay
Lessor the Basic Rent for each such Item as specified in the next
to 1ast sentence of Section 6 hereof. During any Renewal Term,
the percentage set forth opposite the last Rent Payment Date
during the Basic Term on the Schedule of Casualty Loss Values
attached to the Related Exhibit A for an Item of EJuipment shall
be deemed to be the applicable percentage for purposes of
determlnlng the Casualty Loss Value of such Item.

(b) Lessee's Purchase Option. If (i) no Event of
Default shall have occurred and be continuing, and (ii) this
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Lease shall not have been earlier terminated, Lesscee shall be
entltled at its option, upon written notice to Lessor, as
here}nafter provided, to purchase all, but not less than all,
Items of Equipment then subject to thlS Lease, on the date
1mmed1ately following the date of the expiration of the Basic
Term of each such Item of Equipment or, as the case may be, the
explratlon of the then Renewal Term of each such Item of
Equlpment for an amount, with respect to each Item of Equipment,
payaple in immediately avallable funds, equal to the fair market
sales value thereof determined in accordance with Section 29 (c)
hereof plus any applicable sales, excise or other taxes imposed
as a result of such sale (other than gross or net income taxes
attributable to such sale). Lessor’s sale of each Item of
Equipment shall be on an as-is, where-is basis, without any
representatlon or warranty by or recourse to, Lessor. If Lessee
1ntends to exercise said purchase option, Lessee shall give
wrltten notice to Lessor to such effect at least one hundred.
elghty (180) days prior to the expiration of the Basic Term of
the Item(s) of Equipment whose Basic Term first expires
hereunder, or, if Lessee has renewed this Lease pursuant to
Sectlon 29 (a) hereof, then at least one hundred eighty (180) days
prlor to the expiration of the then current Renewal Term of the
Itemﬂs) of Equipment whose Basic Term first expires hereunder.

If Lessee fails to give such written notice to Lessor as
aforesaid, Lessor shall be entitled to presume that Lessee has
elected not to exercise said purchase option, and, unless Lessor
otherw1se agrees in writing, each such Item of Equ1pment shall be
returned to Lessor in accordance with the provisicns of Section 6
hereof. Until each such Item has been so returned to Lessor (or
if Lessee has exercised its said purchase option but has failed,
for whatever reason, to pay Lessor the purchase option amount on
the payment date specified in the first sentence of this Section
29 (b) with respect to any Item then until such payment has been
madé to Lessor), Lessee shall continue to pay Lessior the Basic
Renﬂ for each such Item as spec1f1ed in the next to last sentence
of Sectlon 6 hereof.

(c) Determination of Fair Market Sales Value and Fair

Market Rental Value; Appralsal Procedure. If Lessiee has elected
to exerc1se its renewal option, as provided in Section 29 (a)
hereof or has elected to exercise its purchase option, as
prov1ded in Section 29 (b) hereof, then as soon as practicable
folﬂow1ng Lessor’s recelpt of the written notice from Lessee of
Lessee s intent to exercise such option, Lessor and Lessee shall
consult for the purpose of determining the fair market rental
-value or fair market sales value, as the case may be, of each
Iteq of Equipment as of the end of the Basic Term thereof, or, if
thlS Lease has been renewed pursuant to Section 29 (a) hereof,

then as of the end of the then current Renewal Term thereof, and
any values agreed upon in writing shall constitute such falr
market rental value or fair market sales value of each such Item
of Equlpment for the purposes of this Section 29. If Lessor and
Lessee have not agreed upon such fair market sales value or fair
market rental value, as the case may be, of any Item of Equipment
by the thirtieth (30th) day before the Basic Term or, if
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appllcable the then current Renewal Term, of such Item expires,
the same shall be determined at Lessee’s cost and expense by
averaglng the determinations (disregarding the one that differs
most | from the other two) of three qualified indepeandent
appraisers, one appointed by Lessor, the second by Lessee and the
thlrd by the first two appraisers or, if such first two
appralsers cannot agree on the third appraiser, by a court having
jurlsdlctlon, and such determination shall be conclusively
binding on Lessor and Lessee. For all purposes of this Section
29, falr market sales value and fair market rental value shall be
determlned on the basis of, and shall equal in value, the amount
Wthh would obtain in an arm’s length transaction between an
1nformed and willing buyer-user or lessee (other than a lessee
currently in possession and a used equipment or scrap dealer)
under no compulsion to buy or lease and an informed and w1111ng
seller or lessor under no compulsion to sell or lease, and in
such determination, costs of removal from the location of current
use shall not be a deduction from such value, and it shall be
assumed (whether or not the same be true) that the Equipment has
beenimalntalned in accordance with the requlrements of Section 11
hereof and would have been returned to Lessor: in compliance with
the requlrements of Section 6 hereof.

_ 30. Financial Information. Lessee agrees to furnish Lessor
(a) as soon as available, and in any event within 120 days after
the last day of each fiscal year of Lessee, a copy of the
consolldated balance sheet of Parent Lessee and its consolidated.
subsidiaries as of the end of such fiscal year, and related
consolidated statements of income and retained earnings of Lessee
and 1ts consolidated subsidiaries for such fiscal year, certified
by an independent certified public accounting firm of recognized
standlng, each on a comparative basis with corresponding
statements for the prior fiscal year, and a copy of Parent’s form
10- K\ if any, filed with the Securities and Exchange Commission
for such fiscal year; (b) within 45 days after the last day of
eachiflscal quarter of Parent (except the last such fiscal
quarter), a copy of the balance sheet as of the end of such
quarter, and statement of income and retained earnings covering
the flscal year to date of Parent and its consolidated
subs1d1ar1es, each on a comparatlve basis with the corresponding
perlod of the prior year, all in reasonable detail and certified
by the treasurer or principal financial officer of Parent,
together with a copy of Parent’s form 10-Q, if any, filed with
the Securltles and Exchange Commission for such quarterly period;
(c) contemporaneously with its transmittal to each stockholder of
Parent and to the Securities and Exchange Commission, all such
other financial statements and reports as Parent shall send to
its stockholders and to the Securities and Exchange Commission;
(d) as soon as available to Parent, the notice of any adjustment
resu}tlng from any audit of the books and/or records of Parent by
any taxing authority having jurisdiction over Parent; and (e)
such!additional financial information as Lessor may reasonably
request concerning Lessee or Parent. In the event that Parent no
longer is the owner of a majority of the common stock of Lessee
or 1n the event Lessee becomes obligated to file form 10-K with
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the Securltles and Exchange Commission, Lessee shall provide the
above information with respect to Lessee.

31. Expenses. Lessee agdgrees, whether or not the

, transactlons contemplated by this Lease are consummated, to pay
(or relmburse Lessor for the payment of) all the out-of-pocket
expenses incurred by or on behalf of Lessor in connection with
the negotiation and documentation of this Lease, all Lease
Supplements, any Guaranty and any other instruments and documents
related thereto or to the transactions contemplated thereby,
1nc1ud1ng without limitation, the cost of lien searches, filing
fees), appraisal fees and fees and expenses relating to the
t1t11ng and reglstratlon of any Item(s) of Equipment incurred by
or on behalf of Lessor, the fees and disbursements of Lessor’s
spec1al Interstate Commerce Commission counsel incurred in
connectlon with the recordation of Lessor’s interests thereln,
and the fees and disbursements of other counsel to Lessor in
connection with the foregoing to the extent that the fees and
dlsbursements of such other counsel exceed $3,000 in the
aggregate. Lessee, at its own expense, will cause this Lease and
all Lease Supplements, and any amendments or supplements thereto,
to be filed with the Interstate Commerce Commission pursuant to
49 U'S C. Section 11303, with the Reglstrar General of Canada
pursuant to Section 90 of the Rallway Act, and in any similar
reglstratlon system for railroad equipment adopted in Mexico
durlng the Term of this Lease.

32. Federal Bankruptcy Act. Lessee and Lessor hereby
acknowledge that this Lease is a "lease" for purposes of Section
1168, of the United States Bankruptcy Code of 1978, as amended (11
U.S.C. § 1168). So long as said Section 1168, or any successor
or comparable provision affording protection to lessors of
rallcars from the automatic stay under the United States
Bankruptcy Code (then in effect), is in effect, Lessee hereby
agrees that it will not, in connection with any bankruptcy
proceedlngs involving Lessee, take a position in any United
States Bankruptcy Court that is inconsistent with Lessor’s rights
under said Section 1168 or said successor or comparable
provision.

33. Miscellaneous. Any provision of this Lease which is
prohlblted or unenforceable in any jurisdiction shall, as to such
]urlsdlctlon be ineffective to the extent of such prohlbltlon or
unenforceablllty without 1nva11dat1ng or diminishing Lessor’s
rlghts under the remaining prov151ons hereof, and any such
prohibition or unenforceability in any Jurlsdlctlon shall not
1nva11date or render unenforceable such provision in any other
jurlsdlctlon To the extent permitted by applicable law, Lessee
hereby waives any provision of law which renders any provision of
th1SfLease prohibited or unenforceable in any respect. No term
or provision of this Lease may be amended, altered, waived,
dlscharged or terminated orally, but may be amended altered,
~wa1ved discharged or terminated only by an instrument in writing
s1gned by a duly authorized officer of the party against which
the enforcement of the amendment, alteration, waiver, discharge
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or termlnatlon is sought A waiver on any one occasion shall not
be construed as a waiver on a future occasion. All of the
covenants,_condltlons and obligations contained in this Lease
shall be binding upon and shall inure to the benefit of the
respectlve successors and assigns of Lessor and (subject to the
restrictions of Sections 14(a) and 14 (b) hereof) Lessee. If
there is more than one Lessee named herein, the liability of each
Lessee shall be joint and several. This Lease, each Lease
Supplement and each related instrument, document, agreement and
certlflcate, and those sections of Lessor s commitment letter to
Lessee dated September 24, 1992 (a copy of which is attached
hereto as Exhibit D and 1ncorporated herein), entitled "Purchase
Prlce" and "Base Lease Term Rental Rate" (including without
limitation Exhibit "A" referred to therein), as and to the extent
that[sald sections relate to Post-Conversion Equipment,
collectively constitute the complete and exclusive statement of
the terms of the agreement between Lessor and Lessee with respect
to the acquisition and leasing of the Equlpment and cancel and
supersede any and all other prior oral or written understandings
w1th’respect thereto. This Lease shall in all respects be
governed by, and construed in accordance with, the laws of the
State of Georgia, including all matters of construction, validity
and performance. '

(this space intentionally left blank)
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| IN WITNESS WHEREOF, the parties hereto have caused this
Lease to be duly executed by their duly authorized
representatives as of the date first written above.

§ NATIONSBANC LEASING CORPORATION
Attest: (Lessor)

Assistant Secretary Title:

(Corporate Seal)

TENNRAIL CORPORATION

Attest: (Lessee)
.%Q. , by Stmd P .

Secretary Title: () efon & H» (Lo S/

(Corporate Seal)

COUNTERPART NO. - OF 12 SERIALLY NUMBERED MANUALLY
EXECUTED COUNTERPARTS. TO THE EXTENT, IF ANY, THAT THIS DOCUMENT
CONSTITUTES CHATTEL PAPER UNDER THE UNIFORM COMMERCIAL CODE, NO
SECURITY INTEREST IN THIS DOCUMENT MAY BE CREATED THROUGH THE
TRANSFER AND POSSESSION OF ANY COUNTERPART OTHER THAN COUNTERPART
NO. 1.

{
t




|
}
|
|

|
Levin,
of the|

t

Districg:t of Columbia, ss:

On this %y of September, 1992, before me personally appeared Mark M.
to me personally known, who being by me duly sworn, says that he is the Chairman
Board of TennRail Corporation, that the seal affixed to the foregcing instrument is the

corporate seal of said corporation, that said instrument was signed and sealed on behalf of
said corporation by authority of its Board of Directors, and he acknowledged that the
execution of said instrument was the free act and deed of said corporaticn.

Notaby Public
My Commiscion Expires July 14, 1607

My Commission Expires:




IN WITNESS WHEREOF, the parties hereto have caused thlS

Lease to be duly executed by their duly authorized
representatlves as of the date first written: above
NATIONSBANC LEASING CORPORATION |
~ (Lessor)
\-éiAssTétaht Secretary
‘ l{Corporate Seal) : ' 7 : o : \\~)
P R ‘ ' " TENNRAIL CORPORATION _
Attest: ' ' -+ . (Lessee)
: . By
Secretary - - - Title:_

(Corporate Seal)

COUNTERPART NO. .é"“ OF /17 SERIALLY NUMBERED MANUALLY
|EXECUTED COUNTERPERTS. TO " THE EXTENT, IF ANY, THAT THIS DOCUMENT
.CONSTITUTES ‘CHATTEL PAPER UNDER THE UNIFORM COMMERCIAL CODE, NO
|SECURITY INTEREST IN THIS DOCUMENT MAY BE CREATED THROUGH THE
TRANSFER AND POSSESSION OF ANY COUNTERPART OTHER THAN COUNTERPART
NO. 1. : = : : , : ’
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|
STATE OF GEORGIA ~ )
COUNTY OF DEKALB ¥

On this 30th.  day of September 1992, before me

persc?nally appeared David M. Drury ‘ , to me

|personally known, who being by me duly sworn, says that he is the

Vice President of NationsBanc Leasing
Co:poratlon, that the seal affixed to the fore901nq instrument is
the corporate .seal of said corporation, that said instrument was
signed and sealed on behalf of said corporation by authorlty of
its Board of Directors, and he acknowledged that the execution of
said |instrument was the free act and deed of said corporation.

S
Notary Public

(SEAL) - : jg

My Commission expires:

Notary Public, DeKalb Count :
y, Geo

My Commuss:on Explres Febry_gnLZer;ﬁ._____ '

P1-221529.4




|

|

|
|
|
EXTIBIT A-1 TO EQUIPMENT LEASING AGREEMENT DATED AS OF SEPTEMBER 30, 1992

Type of Equipment: 234 used 70 ton, 50’6" box cars manufactured by Berwick or Pullman,

all a

Maxim

more

fully described on Schedule A-1 attached hereto and macdle a part hereof

|

Acquisition Cost: $5,499,000

Acquidition iPeriod: September 30, 1992

NumbeX]

of Months in Bagic Term: One hundred forty-four (144) months

Basgic [Term Commencement Date: January 4, 1993

|

i
Basic [Rent Percentage*: 1.020%
|
Interim Rent Percentage*: .034%
Rental]| Periods for Basic Term: Each full calendar month.

Rent Phyment! Dates for Basic Term: The fourth day of each calendar month during the Basic

Texrm.

Periodicity of Bagic Rent Payments During Basic Term: Monthly in advance on each Rent

Payment Date.

Renewal

Termis) : - Two (2) Renewal Term(s) of twelve (12) months each:

Rental |Periods for Renewal Term(s): Each full calendar month.

Rent P£yment Dates for Renewal Termg(s): The first day of each calendar month during each

Renewal

Periodi

Texrm.

city of Bagic Rent Payments During Renewal Texm: Monthly in advance on each Rent

Payment

Financ3i

Date!

al Condition Reference Date: June 30, 1992

* as a

TENNRAT]

By:
Titld:

percentage of Acquisition Cost.

1L, CORPORATION . NATIONSBANC LEASING COR TION
i (Lessee)

(o

1 R S = |

(Lessor)

Date:

%’5/7& Date: Qpﬂmb(/ 2o, a4t
|

|

}
-219074.2

i

|



dAR

WCTR102203
WCTR102205
WCTR102206
WCTR102207
WCTR102208
wcmlozzlp
WCTR102211
WC’]‘R102211”:
WCTR102214
WCTR102215
WCTR102217
WCTR102218
WCTR102219
WCTR102220
WCTR102222
WCTR102225
WCTR102228
WCTR102229
WCTR 102230
WCTR102231
WCTR102233
WCTR102236
WCTR102239
WCTR102240
wC 102241{
WCTR102242
WCTR102243
WCTR102245,
WCTR102247
WCTR102253
WCTR102254
WCTR102257
WCTR102258
WCTR102260
WCTR102263
WCTR102264
WCTR102265
WCTR102266
WCTR102267
WCTR 102268
WCTR 102269
WCTR102270
WCTR102272
WCTR 102273
WCTR102274
WCTR102277
WCTR102278
WCTR 102280
WCTR102282
WCTR 102283
WCTR102284
WCTR102285

SCHEDULE A-1 to Exhibit A-1 to Equipment Leasing Agreement between
TennRail Corporation, as lessor, and NationsBanc Leasing Corpor-ation,

as Lessee, dated as of September 30, 1992

Description of Pre-Conversion Equipment by Identification Number

CAR

WCTR102286
WCTR102287
WCTR102288
WCTR102290
WCTR102294
WCTR102296
WCTR102297
WCTR102299
WCTR102300
WCTR102302
WCTR102303
WCTR102304
WCTR102305
WCTR102306
WCTR102307
WCTR102308

WCTR102310.
WCTR102312

WCTR102315
WCTR102316
WCTR102317
WCTR102318
WCTR102320

WCTR102321

WCTR102322
WCTR102323
WCTR102324
WCTR102325
WCTR102326
WCTR102328
WCTR102329
WCTR102330
WCTR102333
WCTR102334
WCTR102337
WCTR102338
WCTR102339
WCTR102341
WCTR102342
WCTR102345
WCTR102346
WCTR102347
WCTR102348
WCTR102349
WCTR102350
WCTR102352
WCTR102355
WCTR102357
WCTR102359
WCTR102360
WCTR102361
WCTR102364

CAR

WCTR102365
WCTR102366
WCTR102368
WCTR102369
WCTR102370
WCTR102371
WCTR102372
WCTR102374
WCTR102375
WCTR102376
WCTR102378
WCTR102380
WCTR102382
WCTR102385
WCTR102387
WCTR102388
WCTR102389

WCTR102390

WCTR102391
WCTR102394
WCTR102396
WCTR102397
WCTR102399
WCTR102400
WCTR102403
WCTR102405
WCTR102408
WCTR102409
WCTR102410
WCTR102412
WCTR102413
WCTR102414
WCTR102415
WCTR102417
WCTR102418
WCTR102419
WCTR102422
WCTR 102424
WCTR102425
WCTR102426
WCTR102429
WCTR102430

WCTR102431 -

WCTR102432
WCTR102433
WCTR102434
WCTR102438
WCTR102439
WCTR102440
WCTR102445
WCTR102446
WCTR102447

CAR

WCTR102450
WCTR102451
WCTR102452
WCTR102453
WCTR102456
WCTR102459
WCTR102460
WCTR102464
WCTR102467
WCTR102468
WCTR102469

"WCTR102470

WCTR102473

WCTR102474 -

WCTR102475

- WCTR102476

WCTR102478

WCTR102479

WCTR102482
WCTR102485
WCTR102486

 'WCTR102487

WCTR102489
WCTR102490

WCTR102491- -

‘WCTR102492
WCTR102493
WCTR102494
WCTR102496
WCTR102498
WCTR 102499
WCTR102512

‘WCTR102515
WCTR102517

WCTR102531

- WCTR102547

WCTR102561
WCTR102567
WCTR102570
WCTR102572
WCTR102581
WCTR102591
WCTR102642
WCTR102644
WCTR102765
WCTR102766
WCTR102767
WCTR102768
WCTR102769
WCTR102770
WCTR102771
WCTR102772

CAR

WCTR102773
WCTR102774
WCTR102775
WCTR102776
WCTR102777
WCTR102778
WCTR102779
WCTR102780
WCTR102781

WCTR102782
 WCTR102783

WCTR102784
WCTR102785
WCTR102786
WCTR102787
WCTR102788
WCTR102789
WCTR102790
WCTR102792
WCTR102793
WCTR102794

- WCTR102795

WCTR102796

‘WCTR102797

WCTR102798
WCTR102799



SCHEDULE OF TAX ASSUMPTIONS APPLICABLE
TO EQUIPMENT DESCRIBED IN EXHIBIT A-1
TO EQUIPMENT LEASING AGREEMENT

Method of Depreciation: 200% declining balance method of
depreciation, switching to the straight line method at the
point in time that maximizes the depreciation allowance for
Lessor.

Depreciation Convention: Half-Year convention specified in
Section 168(d) (1) of the Code.

i .
Classification of Property: 7-year property under Section
168 (e) (1) of the Code. :

Applicable Recovery Period: 7 years under Section 168(c) of
the Code.

Useful Life: At least 15 years

Lessor’s Home State Georgia

o>

Initials of Lessor _ Initials of Lessee




SCHEDULE OF CASUALTY LOSS VALUES FOR
EQUIPMENT DESCRIBED IN EXHIBIT A-1

| CASUALTY VALUES

PERCENTAGE

DATE OF COST -
JANS3 . 101.34056
FEB93  101.17719
' MAR93 101.00987 .
APRS3  100.83717
MAY93 ' 100.66047 -
JUNS3  108.47832
JUL93.  108.29212
|AUGS3  108.10183
|SEP93 99.90603
10CT93 99.70689
|NOU93 99.50199
IDEC93 99.29230
JAN94  99.07839
'FEB94 98 .86023
'MAR94 98.63739
'APR94 98.40183 .
MAY94®  98.16191
JUN94 97.98917
|JULS4 97.65197
AUGY4 97.39028
'SEP94 97.11565
0CT94 96 .83643
Nous4 96.55259
'DECS4 96.25569
JANSS 95.95407
FEB95 95.64771
MARSS 95.33404
APRIS 95.01194
MAYSS 94.68498
JUN95 94.34951
pULss 94.00911
AUGSS 93.66374
SEP95 93.30976
0CT95 .  92.95074
NOUSS . 92.58663
DECI5 92.21382
JAN9G 91.83585
FEBS6 91.45270
HAR96 91.06324
APR96 90.66836
HAYSH 90.26820
JUN96 89.86256
JUL96 89.4515?
AUGI6 89.03520
SEP96 88.61326
0CT96  88.18588
NOU96 87.75303
DEC96 87.31451
JANS? 86 .87046
- FEB9? 86 .42085
HARS? 85.96558
qP397 85.50697

PERCENTAGE

DATE OF COST
HAY9? 85.84271
JUNS? 84.57505
JUL9? 84.10169
AUGS? 83.62260
SEP9? 83.14802
0CT9? 82.65166
NOUS? 82.15748
DEC9? 81.65973
JANSS 81.15611
FEB98 80.64658
MAR9S 88.13180
APRIB 79.61333
HAYSS 79.88887
JUNSB 78.56067
JuLss 78.82641
AUG9B 77.48608
SEP98 76.94191
0CT98 76.39160
NOUsB 75.83511
DECS8 75.27479
JANSI 74.70806
FEB99 74.13515
MARSI 73.55662
APRIS9 72.97404
MAY99 72.38510
JUNS9 71.79204
JUL93 71.19256
AUGI9 70.58663
SEP99 69.97649
0CT99 69.35983
NOV93 68.73661
DEC39 68.10908
JANDD 67.47494

. FEBBB  66.83414
HARDD 66.18734
APROD 65.53915
HAYOO 64.88423
JUNDD 64.22768
JULBO 63.56475
AUGOHD 62.89480
SEPGD 62.22334
0CTon 61.54501
NOUeO 68.85977
DECOB 60.17293
JANB1 59.47913
FEBO1 58.77833
HARD1 58.07211
APRO1 57.36724
HAYBL 56.65530
JUNO1 55.94467
JULB1 55.22696
AUGE1 54.50210

PERCENTAGE -

DATE OF COST
 SEPB1  53.77849
0CT@l.  53.04771
NOU@l  52.3@972
DECAL  51.57289
JaN@Z  58.82882
FEBGZ ~ 50.07747
MARGZ  49.32132
APRBZ  48.56623
MAYB2  47.8@379
JUNBZ ~ 47.04237
JuLez  46.27357
AUGBZ-  45.49734
SEP@Z  44.72206
0CT@2  43.93931
NOUBZ  43.14905
DECB2  42.35966
JANB3  41.56272
FEBG3  48.75819
MARE3  39.94857
APRE3  39.13969
MAYE3  38.32316
JUNB3  37.58734
JULB3  36.68383
AUGE3  35.85257
SEP@3  35.82194
0CT@3  34.18353
NOUB3  33.33729
DEC@3  32.49168
JANB4  31.63803
FEB@4  30.?74631
MARB4  29.84917
APRO4 - 28.95244
HAYB4  28.84773
JUNB4  27.14339
JuLe4  26.23103
AUGB4  25.31059
SEPB4 ~  24.39044
0CT@4  23.46216
NOUB4  22.52572
DEC@4  20.80000



$TATE OF )

COUNTY OF )

On this day of September 1992, before me
personally appeared , to me
personally known, who being by me duly sworn, says that he is the
of TennRail Corporation, that the
bea l afflxed to the foregoing instrument is the corporate seal of
aid corporatlon, that said instrument was signed and sealed on
ehalf of said corporation by authority of its Board of

1rectors and he acknowledged that the execution of said
nstrument was the free act and deed of said corporation.

e SO 110

Notary Public
i (SEAL)

| My Commission expires:

P1{221529.3




TATE |OF GEORGIA )

) Ss:
QOUNTY OF DEKALB )

On this 30th day of September 1992, before me
ersoqally appeared David M. Drury , to me
ersonally known, who being by me duly sworn, says that he is the

Vice President of NationsBanc Leasing

P

CDI-'-UJ('T(\ 1ellie

—

orporatlon, that the seal affixed to the foregoing instrument is
he corporate seal of said corporation, that said instrument was
1gned and sealed on behalf of said corporation by authorlty of

ts Board of Directors, and he acknowledged that the execution of

aid instrument was the free act and deed of said corporation.

* oS Yo

Notary Public 7

(SEAL)

My Commission expires:

MNotary Public, DeKalb County, Georgia.
y‘GemerxmsPemm

Y )

1221529.4




SCHEDULE OF CASUALTY LOSS VALUES FOR

?

EQUIPMENT DESCRIBED IN EXHIBIT A-1

CASUALTY QRLUES

PERCENTAGE

DATE - QF COST -
JANS3 . 181.34056
FEBS3  161.17719
HARI3  101.00967
APRO3 108.83717
MAY93 ' 100.66047
punsa 160.47832
JULS3  100.29212
AUG93  100.10183
SEPS3 99.90603
0C193 99.,70609
HOU93 99.50199
DECI3 9929230
JAN94  99.07839
FEBS4 98.86023
MAR94 98.63739
APRI4 98,40183
MAY94®  98.16191
JUNS4 9?.9691?
JUL94 97.65197
AUGY4 97.390828
SEP94 97.11565
0CT94 96 .83643
NOU94 96,55259
DECS4 96.25569
|JANIS 95.954@7
IFEBSS 95.64771
HARSS 95.33404
APRIS 95.01194
MAYIS 94 .68498
JUN9S5 94.34951
JULIS 94.08911
AUGIS 93.66374
SEP9S 93,30976
0CT9S 92.95074
HOU9S 97.58663
DECIS 92.21382
JANIG 91.83585
FEBY6 93.,45270
HARIG 93,.06324
APRI6 9066836
MAY96 98.26820
JUN96 89.86256
JULS6  89.,45157
 AUG6 89.03520
' SEP96 88.61326
0CT96 88.18588
HOU96 87.75303
DECI6 8?.31451
JAND? 86 .87046
FEB9? 86 .42085
HARS7 85 .96558
APR9? 85.58697

PERCENTAGE

DATE OF COST
HAYS? 85.04271
JUN9? 84.5750S
JULS? 84.10163
AUGS? 83.62260 .
SEP97 83.14002
0C19? 82.65166
NOU9? 82.157489
DECY? 81.65973
JANSS 81.15611
FEBI8 80.64658
MARIS 80.13180
APR98 79.61333
HAY9S 79.08887
JUN9S 7856067
JUL98 78.02641
AUGSB 77.48608
SEP98 76.94191
0CT98 26.39160
NOUS8 -~ 75.83511
DECI8 75.27478
JANSI 7470806
FEB39 74.13515
HAR9Y 73.55662
APRIY 22.974084
MAYID 72.38510
JUN99 21.79204
JUL99 71.19256
AUGI9 78.58663
SEP99 69.97649
oc199 69.35983
NOU99 68.73661
DECY9 68.10908
JANGG 67.47454

FEBOG  66.83414
HARGA 66.18734
APROQ 65.53915
HAYDR 64.88423
JUNGD 64.22788
JuLEa 63.56475
AUGOS 62.89480
SEPG@ 62.22334
0CTo0 61.54501
NOUGG 60.85977
DECOO 60.17293
JAND1 59.47913
FEBO1 58.77833
HARD1 58.07211
APROL 57.36724
HAYDYL 56.65530
JUNBL 55.94467
JULO1 55.22696
AUGB L 54.50210

PERCENTAGE
DATE OF COST
~ sEro1 53.77849
ocTet 53.84771
NOU@L 52.30972
DECB1 51.57289
JANG2  50.82882
FEBDZ 50.0274?
HaR@2 49,32132
APRAZ 48.56623
HAYD2 47.80379
JUNO2 47.84237
JuLeZ 46.27357
AUGEZ.  45.49734
SEP@Z 44.72206
0cT102 43.93931
HOUB2 43.1490S
DECO2 42.35966
- JAND3 41.56272
FEBB3 40.75813
MARG3 39.94857
APRO3 39.13969
MAYO3 38.32316
June3 37.58734
JuLe3 36.68383
AUGE3 35.85257
SEPB3 35.082194
0CTe3 34.18353
NOU@3 33.33729
DECO3  32.49160
- JANG4 31.63803
FERQ4 30.24631
HARD4 29.84917?
APRA4 - 28.95244
HAY@Y, 28.04773
JUN@4: 27.14339
JULB4: 26.23103
AUGA4 75.31859
SEPD4 24.39044
0CTO4 23.46216
Nova4 22.52572
DECQ4 20,20000



!
l EXHIBIT B TO EQUIPMENT LEASING AGREEMENT
|

N I LEASE SUPPLEMENT NO. 1

This Lease Supplement is executed pursuant to, and 1ncorporates by reference
all of the terms, conditions and prov1slons of, the Equipment Leasing Agreement dated as
of September po 1992 and the Related Exhibit A-1 between the undersigned Lessor and
Lessee (herelp, as amended and supplemented from time to time, called the "Lease").

Lessee hereby (a) acknowledges and certifies that (i) each Item of Equipment described
below o on any Schedule attached hereto has been selected by, and delivered to Lessee,
(ii) Lejsee Has reviewed and approved the purchase order, supply contract or purchase
agreemepnt coverlng each such Item, and (iii) that as between Lessor and Lessee, each such
Item is| of ai51ze, design, capacity and manufacture acceptable to and suitable for

Lessee’ purposes, has been installed to Lessee’s satisfaction, and is in good working
order, epalq and condition; and (b) unconditionally and irrevocably accepts each such
Item £ lease under the Lease on the date hereof. Lessor and Lessee hereby agree that
each Item of;Equlpment described below or on any Schedule attached hereto is hereby leased
from Lejssor to Lessee under and subject to all-of the terms, conditions and provisions of
the Lealse; that the Term of each such Item commences on the date hereof and that such date
is the Jcceptance Date thereof; and that the Acqulsltlon Cost, Interim Term, Basic Term
Commencement Date, Basic Term, Interim Rent, Basic Rent and Related Exhibit A for all
Items Equlpment covered by this Lease Supplement is as set forth below. Lessee hereby
agrees [to pax the Rent for all Items of Equipment covered by this Lease Supplement .in the
amounts| and at the times specified below, reaffirms its acknowledgments and agreements in
Section 8 of!the Lease and certifies that its representations and warranties set forth in. -
Section] 22 of the Lease and in any related certificate delivered to Lessor are true and -
correct] on the date hereof. All capitalized terms used herein which are not defined
herein shalllhave the meaning given to such terms in the Lease..

1. ipment (include make, model, serial number and.

|
234 used 70 ton, 50'6" box cars manufactured by Berwick or Pullman, as more

flully descrlbed on Schedule A-1 to the Related Exhibit A-1
|
2. Dequigition Cost: $5,499,000
3. Interim Term: Commencing on date hereof and ending on January 3, 1993.
4. HBasic Term Commencement Date: January 4, 1993.
S. asic Term: One Hundred forty-four (144) months, commenc1ng or. Basic Term
: mmencement Date and ending on January 3, 2005.
6. Interim Rent for Interim Term: - $ 179,487.36 (plus applicable sales/use tax) and
dayable on January 4, 1993.
7. Hasic Rent payable during Basic Term: $56,089.80 (plus applicable sales/use tax)
" fayable on each Rent Payment Date in advance during Basic Term, commencing on
January 4, 1993.
|
8. Related Exhibit A: Exhibit A-1 to the Lease.

Dated: September 30, 1992.
COUNTERPART NO. OF

SERIALIY NUMBERED MANUALLY EXECUTED
COUNTERPARTS. TO THE EXTENT, IF ANY,
THAT THIS DOCUMENT CONSTITUTES
CHATTE]} PAPER UNDER THE UNIFORM
COMMERQIAL CODE, NO SECURITY INTEREST
IN THIY DOCUMENT MAY BE CREATED
THROUGH THE TRANSFER AND POSSESSION
OF ANY [COUNTERPART OTHER THAN TENNRAIL CORPORATION
COUNTERPART NO. 1.

(Lessee)
By.

t Title: '

i
Lessee’ls Inﬂ?iéﬂs Lessor’'s Initials
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[ ) ss:
OUNTY OF )
|
On this day of September 1992, before me
ersonally appeared , to me
prsonally known, who being by me duly sworn, says that he is the

-Utfm m

11

of TennRail Corporation, that the
pal affixed to the foregoing instrument is the corporate seal of
hid corporatlon, that said instrument was 31gned and sealed on
chalf of said corporation by authority of its Board of

Lrectors, and he acknowledged that the execution of said
1strupent was the free act and deed of said corporation.

|
{

Notary Public
(SEAL)

My Commission expires:

£1529.3




SIrATE OF GEORGIA )

CPUNTY OF DEKALB )

| On this3gth day of September 1992, before me ..

personally appeared pavid M. Drury , to me
personally known, who being by me duly sworn, says that he is the
Vlice President of NationsBanc Leasing
Cbrporation, that the seal affixed to the foregoing instrument is

he corporate seal of said corporation, that said instrument was:
igned and sealed on behalf of said corporation by authority of
its Board of Directors, and he acknowledged that the execution of
said instrument was the free act and deed of said.corporation.

-0 T

Notary Public
(SEAL)

My Commission expires:

| Notary Public, DeKalb County, Georgia.
| My Commission EXpires fFebrua ;

PI-321529.4
I
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1 EXHIBIT C
| TO
EQUIPMENT LEASING AGREEMENT DATED AS OF SEPTEMBER 30, 1992

PERMITTED LIENS

All liens created under and pursuant to the Revolving Credit
and Term Loan Agreement, dated as of December 31, 1991, as
amended by the First Amendment, dated as of September 25,
1992 among TennRail Corporation, MidSouth Corporation, The
First National Bank of Boston, Deposit Guaranty National
Bank, First Union National Bank of North Carolina and

Hibernia National Bank and the security agents and other.
documents relating thereto.

All liens created under and pursuant to the Subordinated
Promissory Note dated as of December 31, 1991, executed by
TennRail for the benefit of the Corinth and Counce Railroad

Company and the security agreements and other documents
relating thereto.

|




; ' NationeBuoe Leasing Corporntion
' ‘ P, O, Box 4431

‘ Atlants, GA 20302-4431
- Z Tel 404 491-4200

EXHIBIT D

NationsBank

September 24, 1992

Mr. Mark M. Levin

Chairman and Chief Executive Officer
TennRall Corporation

111 East Capital Street, Suite 500
Jackson, MS 39201

Re: Boxcar Leasing

Dear Mr. Levin:

This letter supercedes our letters of September 18, 1992 and

September 23, 1992, and all prior communlcatlons between us with
respect to this subject matter.

Subject to the terms and condltlons set forth in this letter,
NationsBanc Leasing Corporation (“NationsBanc Leasing" or
“Lessor“) is pleased to confirm its willingness to extend lease
financing to TennRail Corporation (the "Lessee) in an amount not

to exceed $7,018,000.00 (the "Lease Commitment®). Our commitment
is subject to the following provisions:

ESSEE: ‘ TennRalil Corporation
UARANTOR: MidSouth Corporation
'QUIPMENT: Not to exceed Two-Hundred Forty-Two (242)

double-door, Plate C boxcars.

HURCHASE PRICE: Not to exceed $7,018,000.00%*
* The Purchase Price is based upon Lessor's.
, acquisition of the Equipment for an amount

: not to exceed $5,687,000.00 from Union Tank
‘ : Car Company ({the "Pre—Conversior Equipment").
t Such amount shall be subject to third party,
: independent appraisal, at Lessee's expense,
' performed by Norman W. Seip & Associates,
i Management Consultants; 400 French Street,
Suite 310; Erie, PA 16507 (the "Appraiser").
Such appraisal will include a "hands-on"
inspection of not less that thirty (30) units
! of Equipment by the Appraiser. In addition,
! Lessor shall make available to Las&ee an
[ additi{onal $1,331,000.00 of leasing, through
i September 30, 1994, to provide for certain

refurbishmente to the Pre-Conversion
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|

|
PURCHASE PRICE
CONTINUED:

|

AMOUNT:

.
|
BRSE LEASE TERM

COMMENCEHENT
DATEVS):

\

|
|

BASE LEASE TERM:

BAYMENT OF RENT:

SN B

Mrl Mark M. Levin

chairman and Chief Executive Officer
TennRail Corporation

September 24, 1992

MINIMUM CONVERSION

INTERIM LEASE TERM:

Equipment to be of the type and quality
acceptable to Lessor (the Pre~Convereion
Equipment, following such refurbishment, is
hereinafter raferred to as the “Post-
Conversion Egquipment® and the¢ Pre-Conversion
Equipment and Post-Conversion Equipment is
refaerred to collectively herein as the
"Equipnment®). Such refurbishments shall
include, but not be limited to a conversion
of the Pre-Conversion Equipment to aingle-
door boxcars.

Conversions will be funded after completion
upon submission of invoices therefor
amounting to at least §250,000.00 in the
aggregate and upon execution of supplements

to the lease agreement covering such

conversions.

January 4, 1993 with respect the Pre~
Convereion Equipment; and on the 4th day of
any calendar month through and including
October 4, 1994, with respect to Post-
Conversion Equipment.

From and including the date Lessor funds the
purchase price of the Equipment through and
including the day preceding the Base Lease
Term Commencement Date.

One-hundred forty-four (144) months from the
Base Lease Term Commencement Date, with
resgect to the Pre-Conversion Equipment (the
“Initial Term“); and, with respect to the

Post-Conversion Equipment, the Base Lease

Term will begin on the Base Lease Tern.
Commencement Date applicable therete and end
at the end of the Initial Term for the Pre-~
Conversion Equipment that has been so
refurbished.

Monthly, in advance.



t
i
!
|
|
i

\

|
Mi. Mark M. Levin

qutember 24, 1892
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BASE LEASE TERM
RENTAL RATE:

\f
|

INTERIM LEASE TERM
. RENTAL RATE: -

|
|

TAX| BENEFITS:

b

t
TITLE TO
EQUIPMENT:

!

}

END OF LEASE TERM
OPTIONS:

Chairman and Chief Executive Officer
TennRail Corporation

With respect to Pre~Conversion Equipment,
1.020% of Equipment cost (including the
Purchase Price, any applicable taxes,
delivery and other costs). With respect to
coste aesociated with converting Pre-
conversion Eguipment to Post-Conversion -
Equipment, the Base Lease Teérm Rental Rate
shall be established at the time¢ of funding
of such conversion costs and will be based
upon the applicable Base Lease Term as given
in Exhibit wa" attached hereto and made a

part hereof.

The daily equivalent of the Base Lease Term
Rental Rate, computed on the basis of a ;
three-hundred sixty (360) day year of twelve‘

- (12) thirty (30) day nmonths.

The Base Lease Term Rental Rate set forth

herein has been computed based .on the
assumptione that: (i) all tax benefits
arising from the ownership of the Equipment
will be for the account of Lessor; (ii) the
Equipment has a MACRS life of seven (7) :
years; and (iii) all income/losses from the
transaction contemplated herein will be from
sources within the United States. Further
adjustment to the Lease Term Rental Rate may
be required if any of these aussumptions is
not correct.

Union Tank Car Company (the "Vendor™) will
convey to Lessor, on or prior to the date
Lessox funds the Purchase Price of any
Equipment, good and marketable title to the
Equipment, free and clear of all liene and
sncurbrances.,

(i) At the end of the Lease Tarm, Lessee may
purchaase all, but not less than all, the
Equipment for the Equipment's {hen fair
market value, plus applicable taxes; or




i
\
|
|
|

|

Mk. Mark M. Levin

Cpairman and Chief Executive Officer
TenhRail Corporation ‘
S?ptember 24, 1992

Page 4 of 8

END OF LEASE TERM

OPTIONS CONTINUED: (ii) At the end of the Lease Term, Lessee
pay renew the lease for all, but not less
that all, the Equipment at the Eguipment's
then faix market reéental value, plus
applicable taxes; or

- {411) At the end of the Lease Term, Lessee
may return all, but not less than all, the
Equipment to Lessor.

'~ DOCUMENTATION: This commitment is conditionad upon and
_ : subject to the negotiation, esxecution, and
delivery of definitive lease financing
docunents, which shall contailn
representatjions, warranties, c¢ovenants,
conditions to closing, conditions to funding,
evente of default and such other provisions
_ : as NationsBanc Leasing may require, in
‘- addition to those expressly set forth in this
t letter. Lessee shall be required to duly
execute and deliver such instruments,
docunments, certificates, opinions,
assurances, and do other acts as NationsbBanc
Leasing may reasonably request, to effect the
purpose of the transaction described in this
letter. All proceedings, agreements,
instruments, doocuments, and other mattere
relating to this transaction shall be
satisfactory, in form and substance, to
NationsBanc Leasing, NationsBanc Leasing's
counsel, Lessee and Guarantoy. NationsBanc
Leasing's counsel must be satisfied with
- respact to the legality, validity, binding
effect, and enforceability of all
instruments, agreements, and documents used
to effect and consummate the transaction
herein contemplated. .

P




September 24,
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l

\l .
ASSIGNMENT OF
RENTALS

TRANSACTION
COSTS:

EXCLUSIVE
UNDERTAKING:

My. Mark M. Levin
Chairman and Chief Executive Officer
,TennRail Corporation

1992

Lessee shall provide to NationsBanc Leasing
an assignment of any sublease rentals
applicable to the Equipment during the term
of the lease contemplated herein. Lessce
shall aleso assign to NationsBanc Leasing as
security for Lessee's obligations undexr the
lease documentation, Lessee's rights under an
arrangement between Leszsee and the Vendor
whereby the Vendor quarantees that Lessee

will receive at least $500.00 per month per

~unit of Pre-Conversion Equipnent (net of

allowable expenses pursuant .o such
arrangement.} from Lessee's leasing or
subleasing of such Pre-Conversion Equipment
(the “Guaranteed Rentals"). Asg a result of
such assignment, should Lessee be deemed in
default under the lease, NationsBanc Leasing
shall be entitled to receive the Guaranteed
Rentals from the Vendor. The Vendor must
execute an acknowleédgement of such

- assignment.

Lessee will pay all out-of-pocket costs and
expenses incurred by NationgBanc Leasing in
connection with the preparation, execution
and delivery of this letter and in connection
with the proposed lease financing arrangement
promptly upon NationsBanc Leasing's
submission of statements to Lessee. These
costs will include, but not be limited to,
attorneys' fees and expenses, lien search
fees, filing fees, and appraisal costs;
provided, however, with respect to attorney's
fees incurred by Lessor, Lesgee shall be
responsible only for such fees in excess of
$3,000.00.

Lessee agrees that promptly upon its
execution of this commitment letter, Lessee
will cease discussions and negotiations with
all other parties concerning the transaction
contemplated herein and shall deal
exclusively with NationsBanc Leasing in good
faith to conclude the transaction described
herein.



|
|
|

Hr Mark M.
Chairman and Chief Exeocutive Officer
TannRail Corporation

September 24, 1982
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|
FUNDING INDEMNITY:

|
|
l
\
l

|
|
1
t\
|
!
\

Levin

COMMITMENT FEE:

Lessor acknowledges receipt of a fee in the
amount of $15,000.00 from Lessee as
consideration for holding the funds available
to Lessee. This fee will be applied to the
firset wmonthly rental payment due under the
lease if the trxansaction closes as
contemplated herein. should the transaction
contemplated herein not ¢loss, through no
fault of NationsBanc lLeasing, the commitment

- fee shall be considered earned by NationsBanc

Leasing and retained by it; provided,
however, that in the event NationsBanc
Leasing declines to proceed with the
transaction contemplated herein as a result
of a material adverse c¢hange, as discuesed on
rage 7 hereto, the Commitment: Fee will be .
returned to Lessee, less any out-of-pocket
expenses incurred by NationsBanc Leasing in
conj?nction with the transaction contemplated'
hereiln.

Upon satisfactory execution of all lease
documentation and funding of the Pre-
Conversion Equipment, the lease shall be
irrevocable and bindzng upon Lessee and
Lessee shall indemnify Lessor against any
cost, loss (excluding loss of antioipated
proflts) or expense reasonably sustained,
inourred or to be incurred by NationsBanc
Leasing as a result of any failure to fulfill
any applicable condition of this Lease
Commitment on or befare the expiration
date(s) specified herein for the requested
lease financing, including, without
limitation, any cost, loss (excluding loss of
anticipated proflts), cost or expense
reasonably sustained, incurred or to be
incurred by reason of the liquidation or
reemployment of deposits of other funds
acquired by Lessor to fund the Lease as part
of this Lease Commitment when such Lease, as

a result of such failure, is not made by such
date(s).



|

i
|
l

Mr. Mark M. Levin

Chalrman and Chilef Executive Officer
~ TennRall Corporation

September 24, 1992
Page 7 of 8

EXPIRATION |
DATE: The transaction described herein must close

\ on or before September 30, 1992 with respect
\ to the Pre-~Conversion Equlpment oxr
: NationsBanc Leasing shall have no further
obligation hereunder or under any of the
documentation relating to such txansaction.
wWith respect to the Post-Conversion
Equipment, the transaction described herein
must close on or before October 4, 1594.

It\ls understood that this commitment is subject to NatlonsBanc
Leasing's continuing review of and satisfaction with, in
’NationsBanc Leasing's sole diseretion, the financial and legal
Gohdltlon of Lessee and the viability of the transaction -
contemplated by this commitment.. If such further investigation
"and analysils by NationsBanc Leasing and its counmel discloses
information, or if NationsBanc Leasing othexrwise discovers
1nfprmation, which it believes results in or will result in a
materially adverse change in the operations, business or
financial condition of Lessee, or in the viability of the
_transactxon contemplated by this commitment, NationsBanc Leasing .
may | require that the transaction be modified or restructured or
NationsBanc Leasing may terminate the commitment. As a provider
of credlt NationsBanc Leasing is the sole judge of what may
result in a material adverse change hereunder.

K
A1) of the foregoing is intended as a general statement of
understanding and not as a definitive contract. The written
agreements and related documents which will subsequently be
executed between Lessee and NationsBanc Leasing prior to actual
fundlng of any lease will take precedence over and supercede this
letter in its entirety and will control all aspects of the lease
transactlon. This commitment shall terminate at the close of
Abusiqess (5:00 p.m: EDT) September 25, 1992 if formal written
acceptance has not been received hy NatlonsBanc Leasing by such
date and tlme. :

|
|
|
|
|
|

R
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Mr.;Mark M. Levin

Chairman and Chief Executive Officer
TennRail corporation

September 24, 1992

Page 8 of 8

|

We Jould like to take this opportunity to thank you for allowing
us to make thie facility available to TennRail Corporation. If
youlhave any quastions please do not hegitate to call.

David M. D
VicetPresident_

cc: Paul L. Frilise, Senior Vice President
. | NationgBanc Leasing Corporation

' David L. Royer, Vice President
RationsBanc Leasing Corporation

Deborah M. Newell, Esq.
Kirkpatriock & Lockhart

— - U G D WD G A e i et T G s ke o A4 S S St Bt B, S i Sk . ety

We hereby agree to the terms and conditions listed herein and
acknowledge that NationsBanc Leasing will pay Helm Financial
Corporation an agreed upon referral fee for bringing this
transactlon to the attention of NationsBanc Leasing in the event :

the ﬁransaction contemplated herein is consummated.

TENN%AIL CORPORATION

|
e Dot M T aacez
Name (ﬁ——f‘l« JL M )-o-\’ ' .Date
I‘itle*‘ %C e

MIDSOPTH CORPORA’I‘I ON

b ek A D 9anse
Hame ’ﬁ"‘rh }"/\ ,/b pate
Title %—*—»("V\




EXHIBIT A

BASE LEASE TERM RENTAL RATES FOR POST-CONVERSTION EQUIPMENT

Base lease Term Base Iease Term Rental Rate
144 months ‘ 1.0474%
143 1.0499
142 1.0523
141 . 1.0548
140 1.0876
139 1.0601
138 1.0629
137 1.0656
136 : 1.0682
135 o 1.0713
134 1.0740
133 1.0767
132 1.1070
132 1.1103
130 1.1136
129 1.1169
128 1.1204
127 1.1238
126 . 1.1275
125 : ©1.1310
124 : : 1.1346

123 | ~ 1.1386




