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On behalf of Industrial Investment Corporation, I submit for filing and recording under
49 U.S.C. § 11301(a) and the regulations applicable thereunder, executed counterparts of a

document not previously recorded, entitled Intercreditor Agreement (“Agreement”) made as of

October 25, 1996.

:‘; The parties to the enclosed Agreement are:
y First Maryland Leasecorp. i SECURED PARTY
N 25 South Charles Street
j% - Baltimore, MD 21201
Y Harris Bank Naperville - SECURED PARTY
R 503 North Washington Street
%\’ Naperville, Illinois 60566
- Industrial Investment Corporation - DEBTOR
Unit 101-A
\\ 2401 Pennsylvania Avenue
\ Wilmington, Delaware 19806
) Excel Rail Corporation - DEBTOR
' 112 Water Street
— Naperville, Illinois 60540
.\7' The said Agreement acts to modify the filings of record with the Surface Transportation
- Board under Recordation Nos. 19738, 19927, 19928, 20043 and 20176 and subparts, if any.

> A short summary of the Agreement to appear in the Surface Transportation Board Index

is as follows:

The equipment covered by the instant Agreement is as identified therein on Exhibit A.

“Covers 20 covered hopper cars:
ERCX 5025-5044, and modifies filings under
Recordation Nos. 19738, 19927, 19928, 20043 and 20176.”
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Please enter “See Recordation No. 22333 i the Index, on both white and yellow
pages, under the following five (5) Recordation Numbers:

RECORDATION NO, INDEXED UNDER

19738 Industrial Investment Corporation-Lessor
Exel Railcar Corporation - Lessee

19927 Harris Bank Naperville - Secured Party
Excel Railcar Corporation - Debtor

19928 Harris Bank Naperville - Secured Party
Excel Railcar Corporation - Debtor

20043 Excel Railcar Corporation - Sublessor
Blue Circle, Inc. - Sublessee

20176 First Maryland Leasecorp - Secured Party
Industrial Investment Corporation - Debtor

Enclosed are checks in the total amount of one hundred thirty two dollars ($132.00) of
which twenty-two dollars ($22.00) is the filing fee for the Agreement and one hundred ten
dollars ($110.00) is the “cross indexing” fee under the five Recordation Nos. indicated above (at
$22.00 each).

Once the filing has been made, please return to bearer the stamped counterpart(s) of the
document not required for filing purposes, together with the letter/fee receipt from the Surface
Transportation Board acknowledging the filing, and the two extra copies of this letter of
transmittal.

Very truly yours,
/

/)
/Allen H. Harrison, Jr. ’
Attorney for Industrial

Investment Corporation
for the purpose of this filing

Honorable Vernon A. Williams
Secretary

Surface Transportation Board
Washington, DC 20423
Enclosures

BY HAND

8376-020



SURFACE TRANSPORTATION BOARD 0~ RS
WASHINGTON, P.C. 20423-0001

Allen H. Harriscn, Jr.

Donelan, Cleary, Wood & Maser, P.C.
1100 New York Ave., N. W. Suite 750
Washington, D.C. 20005-3934

oo

Dear Sir:

f

The enclosed document(s) was recorded pursuant to the provisions of Section 11303 of

Interstate Commerce Act, 49 US.C. 11303, o . and
the Interstate Commerce At 'Mo-25-96  4.05 pu
. ffas:sitgne'd‘ r}e(;:'owl!'daiion nun'lber(s). 20333
Slncerely yours, f . // _
Mif”/ / )/ 4/@44’ 4
"Vernon A. Williams )
Secretary
~ Enclosure(s)
|
f
$ 'Iherqxqoppt‘l,ndid;te‘d,at the left has been received in payment of a fee in connection with a

document filed on the date shown. This receipt is issued for the amount paid and in no way indicates
acknowledgment that the fee paid is correct. This is accepted subject to review of the document which has
been assigned the transaction number corresponding to the one typed on this receipt. In the event of an error
or any quesiions concerning this fee, you will receive a notification after the Commission has had an
opportunity to examine your document.
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" INTERCREDITOR AGREEMENT
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AGREEMENT dated as of Octoberk1996, by and among First Maryland Leasecorp, a
Maryland corporation (“Maryland”), Harris Bank Naperville, an Illinois corporation (“Harris”),
Industrial Investment Corporation, an Ohio corporation (“Owner”), and EXCEL Railcar
Corporation, an Illinois corporation (“EXCEL”) .

RECITALS

A. Harris has made certain loans to EXCEL, which is the lessee of certain railcars
identified on Exhibit A hereto (“Cars™), pursuant to a certain Master Car Leasing Agreement
dated as of May 12, 1995 between Owner and EXCEL and Rider No. 1 thereto (the “Lease”).

B. EXCEL has subleased the Cars to Blue Circle, Inc. pursuant to that certain Master
Car Leasing Agreement dated as of June 1, 1995 and Rider No. 1 thereto (the “Blue Circle
Sublease”).

C. EXCEL has granted to Harris a security interest in and to, among other things, all
of EXCEL’s right, title and interest in and to the Blue Circle Sublease.

D. EXCEL has granted to Owner a security interest in and to all of EXCEL’s right,
title and interest in and to the Blue Circle Sublease.

E. Maryland has or is making certain loans to Owner, secured or to be secured by a
security interest in and to, among other things, the Cars and Owner’s right, title and interest in the
Lease and the Blue Circle Sublease.

F. The parties hereto wish to clarify their respective positions in the Cars, Lease, and
Blue Circle Sublease, on the terms and conditions hereof

NOW, THEREFORE, for good and valuable consideration, the receipt and adequacy of
which are hereby acknowledged, the parties agree as follows:

1. Release. Owner represents and warrants that the Pressure Differential Covered
Hopper Railcar identified as ERCX 5025 (“Car 5025”), is and has at all times since November 11,
1994 been owned by Owner. Based on such representation and warranty, Harris hereby releases
all of its right, title and interest in and to Car 5025, which may appear by reason of (a) an
Assignment and Security Agreement dated as of November 11, 1994, and recorded in the offices
of the Surface Transportation Board on February 12, 1996, under recordation number 19927, or
(b) an Assignment and Security Agreement dated as of July 14, 1995, and recorded in the offices
of the Surface Transportation Board on February 12, 1996, under recordation number 19928
(collectively, the “Harris Assignments™). Notwithstanding anything to the contrary, however,
Harris does not release any right, title and interest in and to the Blue Circle Sublease as it relates
to Car 5025, or in any other or subsequent sublease of such car.
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2. Acknowledgment. Owner represents and warrants that the Pressure Differential
Covered Hopper Railcars identified on Exhibit A hereto (“Other Cars”) are and have at all times
since November 11, 1994 been owned by Owner. Based on such representation and warranty,
Harris hereby acknowledges and agrees that such Other Cars do not constitute “Owned Cars”
under the Harris Assignments, and that Harris does not claim any security interest in such Other
Cars themselves. Notwithstanding anything to the contrary, but subject to the provisions of
Section 3.1 below, however, Harris retains and does not release any right, title and interest in and
to the Blue Circle Sublease as it relates to the Other Cars, or in any other or subsequent sublease
of such cars

3 Intercreditor Terms.

3.1  So long as any obligations owing from Owner to Maryland secured by the
Lease and the Blue Circle Sublease are outstanding, Maryland shall be entitled to collect and
receive all payments under the Blue Circle Sublease directly from Blue Circle, Inc., and upon
notice from Harris that EXCEL is in default under its loan agreement with Harris, shall remit
directly to Harris the amounts received from Blue Circle, Inc. under the Blue Circle Sublease
which are in excess of the amount due by EXCEL under the Lease. If Maryland has not received
a notice of default from Harris, Maryland shall remit the excess to EXCEL. Under the terms of
the Lease, the monthly net lease rate per railcar subject to the Lease is $440.00. Under the terms
of the Blue Circle Sublease, the monthly net lease rate per railcar subject to the Blue Circle
Sublease is $525.00. Accordingly, if Blue Circle, Inc. makes the monthly rental payments due
under the Blue Circle Sublease to Maryland pursuant to the foregoing provisions of this Section
3.1, Maryland would remit to Harris $85.00 per month per railcar subject to the Blue Circle
Sublease if Maryland has received notice from Harris that EXCEL is in default under its loan
agreement with Harris. Maryland acknowledges Harris’ security interest in the Blue Circle
Sublease. In the event of a default under the Lease or the Blue Circle Sublease, Maryland shall be
entitled to (i) an amount equal to its reasonable expenses of withdrawing the cars from the service
of EXCEL and Blue Circle and collecting the amounts due under the Lease and the Blue Circle
Sublease, and (ii) after Maryland has received all amounts due under the Lease (i.e., $440.00 per
railcar per month for 51 months), it shall remit to Harris any excess amount received from Blue
Circle, Inc. under the Blue Circle Sublease.

3.2 Under the terms of the Harris Assignments, EXCEL is obligated to deliver
to Harris the original of each Sublease (as defined therein), including but not limited to the Blue
Circle Sublease. The parties acknowledge and agree that if Maryland comes into possession of
such Blue Circle Sublease (and any amendments or substitutions therefor), (i) such possession
shall be for the benefit of and on behalf of Maryland and Harris, and (ii) upon payment in full of
the obligations secured by Maryland’s security interest in Car 5025 and the Other Cars, Maryland
shall deliver the original of the Blue Circle Sublease (and any amendments or substitutions
therefor) to Harris.

4 Option to Purchase. Maryland, Harris and Owner confirm the provisions of
Paragraph 34 of the Lease which provide for the option of Excel to purchase the Cars from

106613-3
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Owner at the end of the 8-year term of the Lease and a credit of $90,000 against the purchase
price therefor; provided, however, such option shall only be operative at the end of the full term
of the Lease and not upon any earlier termination thereof upon a default thereunder.

5 Further Assurances. The parties each covenant to execute and deliver such further
instruments and documents and take such further actions as the other may from time to time
reasonably request for the purpose of carrying out the provisions and intent of this Agreement.
Neither EXCEL nor Owner shall amend or modify the Lease or Sublease without the prior
written consent of Harris and Maryland.

6 Successors, Etc  This Agreement shall be binding upon and inure to the benefit of
the respective successors and assigns of the parties hereto. Waiver of any default shall not be
deemed a waiver of any other or subsequent default. All of Harris’ rights are cumulative and not
alternative. If any amount at any time paid to Maryland on account of the Blue Circle Sublease
which is remitted by Maryland to Harris pursuant to Section 3.1 hereof shall thereafter be
required to be restored or returned by Maryland in any bankruptcy or reorganization of EXCEL
or Blue Circle, Inc. (including without limitation, any repayment made pursuant to any provision
of Chapter 5 of Title 11, United States Code), Harris shall be required to remit such amount to
Maryland or the appropriate person as required by such proceedings and, subject to the provisions
of Section 3.1 hereof, the rights of Harris and the obligations of Maryland as set forth in Section
3.1 hereof with respect to such amount shall continue if Maryland should receive such amount in
the future as though such amount had not been paid.

7 Continuing Agreement. This Agreement shall be a continuing agreement and shall
be irrevocable and shall remain in full force and effect so long as there is indebtedness outstanding
from EXCEL to Harris. Harris may continue, without notice to Maryland, to extend credit or other
accommodation or benefit and loan moneys to or for the account of EXCEL on the faith hereof, and
Maryland may continue, without notice to Harris, to extend credit or other accommodation or benefit
and loan moneys to or for the account of Owner. Nothing herein contained shall obligate Harris or
Maryland to grant credit to, or continue the financing arrangements with EXCEL and/or Owner.

8. Miscellaneous. This Agreement, which may be executed in any number of
counterparts, shall be governed by and construed in accordance with the laws of the State of
Illinois applicable to contracts made and performed in said State. If Harris prevails in any action to
enforce this Agreement as against Maryland, Maryland shall reimbursé Harris upon demand for all
reasonable costs and expenses (including reasonable attorney's fees and disbursements) paid or
incurred by Harris in connection with any enforcement of this Agreement against Maryland.

IN WITNESS WHEREQOF, each of the undersigned has caused this Agreement to be
executed by its duly authorized representative as of the day and year first above written.

HARRIS BANK NAPERVILLE FIRST MARYLAND LEASECORP
% B( By:
Its . {‘) \\ ] Ola yrﬂjg Its.
3
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EXCEL RAILCAR CORPORATION INDUSTRIAL INVESTMENT CORP.

By: By:

Its: Its.
ACKNOWLEDGMENT

State of 7 /10045 )

) ss.
County of Q 2 gg_ )

_ the undersi a Notgry Public in and for said County in said State, hereby certify that

N, fé,‘ﬁu. ,the /j; Harris Bank Naperville, whose name is signed to the foregoing
instrument and who is known to me, acknowledged before me on this day that, being informed of the
contents of the instrument, he or she, as such officer and with full authority, executed the same
voluntarily on the date first written above.

OFFICIAL SRALP
Reberta A O'Rourke

Notazy Publi, Btaie of Illinols

[NOT Expires 8300

My Commission Expires:
ACKNOWLEDGMENT

State of

N N’ N’
@

County of

L, the undersigned, a Notary Public in and for said County in said State, hereby certify that
, the of EXCEL Railcar Corporation, whose name is signed to the
foregoing instrument and who is known to me, acknowledged before me on this day that, being
informed of the contents of the instrument, he or she, as such officer and with full authority, executed
the same voluntarily on the date first written above.

Given under my hand and official seal this day of ,19_
Notary Public
[NOTARIAL SEAL]
My Commission Expires:
4
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Owner at the end of the 8-year term of the Lease and a credit of $90,000 against the purchase
price therefor; provided, however, such option shall only be operative at the end of the full term
of the Lease and not upon any earlier termination thereof upon a default thereunder.

5 Further Assurances. The parties each covenant to execute and deliver such further
instruments and documents and take such further actions as the other may from time to time
reasonably request for the purpose of carrying out the provisions and intent of this Agreement
Neither EXCEL nor Owner shall amend or modify the Lease or Sublease without the prior
written consent of Harris and Maryland

6 Successors, Etc. This Agreement shall be binding upon and inure to the benefit of
the respective successors and assigns of the parties hereto. Waiver of any default shall not be
deemed a waiver of any other or subsequent default. All of Harris’ rights are cumulative and not
alternative If any amount at any time paid to Maryland on account of the Blue Circle Sublease
which is remitted by Maryland to Harris pursuant to Section 3.1 hereof shall thereafter be
required to be restored or returned by Maryland in any bankruptcy or reorganization of EXCEL
or Blue Circle, Inc. (including without limitation, any repayment made pursuant to any provision
of Chapter S of Title 11, United States Code), Harris shall be required to remit such amount to
Maryland or the appropriate person as required by such proceedings and, subject to the provisions
of Section 3.1 hereof, the rights of Harris and the obligations of Maryland as set forth in Section
3.1 hereof with respect to such amount shall continue if Maryland should receive such amount in
the future as though such amount had not been paid.

7 Continuing Agreement. This Agreement shall be a continuing agreement and shall
be irrevocable and shall remain in full force and effect so long as there is indebtedness outstanding
from EXCEL to Harris. Harris may continue, without notice to Maryland, to extend credit or other
accommodation or benefit and loan moneys to or for the account of EXCEL on the faith hereof, and
Maryland may continue, without notice to Harris, to extend credit or other accommodation or benefit
and loan moneys to or for the account of Owner. Nothing herein contained shall obligate Harris or
Maryland to grant credit to, or continue the financing arrangements with EXCEL and/or Owner.

8. Miscellaneous. This Agreement, which may be executed in any number of
counterparts, shall be governed by and construed in accordance with the laws of the State of
Illinois applicable to contracts made and performed in said State. If Harris prevails in any action to
enforce this Agreement as against Maryland, Maryland shall reimburse Harris upon demand for all
reasonable costs and expenses (including reasonable attorney's fees and disbursements) paid or
incurred by Harris in connection with any enforcement of this Agreement against Maryland.

IN WITNESS WHEREOF, each of the undersigned has caused this Agreement to be
executed by its duly authorized representative as of the day and year first above written.

HARRIS BANK NAPERVILLE FIRST MARYLAND LEASECORP
Its Its{ é Presiden 1~
3
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ACKNOWLEDGMENT

State of gﬂayéni )

) ss.

County of é'g ward )

the undersigned, a Notary Public in and for said County in said State, hereby certify that
</ Mitd e//L (nokthe ¢4 asi dlesnd of First Maryland Leasecorp, whose name is signed to the foregoing
instrument and who is known to me, acknowledged before me on this day that, being informed of the
contents of the instrument, he or she, as such officers and with full authority, executed the same
voluntarily on the date first written above.

Given under my hand and official seal this Zdng day of  Oc fober ,1976

e e —

Notary Public  Roger Weaver, Notary Publio
State of Maryland

[NOTARIAL SEAL] Commission expires Jaan, 10, 1989

My Commission Expires: et 70,/ 7 99
ACKNOWLEDGMENT

State of

)
) ss.
County of )
I, the undersigned, a Notary Public in and for said County in said State, hereby certify that
, the of Industnial Investment Corporation, whose name is signed to the
foregoing instrument and who are known to me, acknowledged before me on this day that, being

informed of the contents of the instrument, he or she, as such officer and with full authority, executed
the same voluntarily on the date first written above.

Given under my hand and official seal this day of 19
Notary Public
[NOTARIAL SEAL]
My Commission Expires:
5
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EXCEL RAILCAR CORPORATION INDUSTRIAL INVESTMENT CORP.

By: F M By

Its: \) 1@ ﬁt\e s 1d T’Q;N"" Its:
ACKNOWLEDGMENT
State of )
) ss.
County of )

1, the undersigned, a Notary Public in and for said County in said State, hereby certify that
, the of Harris Bank Naperville, whose name is signed to the foregoing
instrument and who is known to me, acknowledged before me on this day that, being informed of the
contents of the instrument, he or she, as such officer and with full authority, executed the same
voluntarily on the date first written above.

Given under my hand and official seal this day of , 19
Notary Public
[NOTARIAL SEAL]
My Commission Expires:
ACKNOWLEDGMENT

Stateof 7 . L C (1S

)
) ss
County of DU YAGE. )
I, the undersigned, a Notary Public in and for said County in said State, hereby certify that
SAMES £ GemPTow, the VeE PRrEsbewof EXCEL Railcar Corporation, whose name is signed to the
foregoing instrument and who is known to me, acknowledged before me on this day that, being

informed of the contents of the instrument, he or she, as such officer and with full authority, executed
the same voluntarily on the date first written above.

Given under my hand and official seal this=23"D dayof OCTOBER  19%

OFFICIAL SEAL

[NOTARIAL SEAL] REID ROBERT BARENBRUGGE
NOTARY PUBLIC, STATE OF ILLINOIS
My Co 'ssion Explr&s MY COMMISSION EXPIRES 01/08/00
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ACKNOWLEDGMENT
State of _ )
County of _ )

L, the undersigned, a Notary Public in and for said County in said State, hereby certify that

 ,the of First Maryland Leasecorp, whose name is signed to the foregoing
instrument and who is known to me, acknowledged before me on this day that, being informed of the
contents of the instrument, he or she, as such officers and with full authority, executed the same
voluntarily on the date first written above. : - , '

| Givenunder my hand and official seal this day of ' , 19
'Ncotary Public
[NOTARIAL SEAL] -
My Commission Expir&e:
| ACKNOWLEDGMENT
State of ©h /o - ) |
County of ¢ Fa w Pord = )

L, the undersigned, a Notary Public in and for said County in said State, hereby certify that
) p,the Pres.d e T of Industrial Investment Corporation, whose name is signed to the
foregoing mm ent and who are known to me, acknowledged before me on this day that, being
informed of the contents of the instrument, he or she, as such officer and with full authority, executed
the same voluntarily on the date first written above, ‘ '

- Given undet; my hand and_oﬁicial seal this ':2[@1 dayof OcTober- 1996

(_#, >y
[NOTARIAL SEAL} | D
ission Expires: - REBECCA J. KRONENBERGE
My Commission EXP“?S-, NOTARY PUBUC.gTbI{'FENg;%ZgER o
| | . WOOMMISSioNB@mss.\ﬂzZ;Jeﬁ -
5.
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EXHIBIT A

20 PD Covered Hopper Railcars with reporting marks and fumbers ERCX 5025 through ERCX-
5044, : v ‘ '
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STATE OF MARYLAND, CITY OF BALTIMORE, TO WIT:

I HEREBY CERTIFY that the attached Intercreditor Agreement is
a true and complete copy of said Intercreditor Agreement.

WITNESS my hand and seal thisc24deay of _Dtiobeor '
1996.

My Commission Expires: ’7ﬁ;7zéfg



