/f//au7 Z_CLP~

OSTER

Researching Services

12897 Colomial Dr ® Mt Airy, Md 21771
301-253-6040

. 17137

x
S e
SR e R 3013 g ‘
Lo}

December 20, 1990 DEC 201990 -9 55 AM

EE\UQ
;g - V-
RSO o g 0-3544002 % ©
N [T 1, RN L ;cf_y %
Ms. Mildred Lee { - ( < S
Recordations Unit AN < = 6@
Interstate Commerce Commission ;
12th & Constitution Avenue, N.W. } ,L '
Washington, D.C. 20423 N
Dear Ms. Lee:
Enclosed is a Lease Agreement dated as of October 9, 1990, between
the following parties:

Lessor: General Motors Corporation,
Electro-Motive Division
LaGrange, IL 60525

Lessee: Southern Pacific Transportation Co.

1 Market Plaza
San Francisco, CA 94105

The equipment involved in this transaction includes locomotives
which are listed on Schedule A-1 of the Lease.

Please file this document as a primary agreement. The filing
fee of $15 is enclosed. Thank you.

Sincerely,

Mary Ann Oster
,Research Consultant

Enclosure
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12/28/90
Fnterstate Commeree Commigsion
Washington, B.E. 20423

OFFICE OF THE SECRETARY

Mary Amn Oster
Research Consultant

Oster Researching Service
12897 Colonial Drive

Mt Adry Md, 21771

Dear gir:

The enclosed dcoument(s) was recorded pursuant to the
provisions of Section 11303 of the Insterstate Commerce Act, 49
U.S.C. 11303, on 12/20/90 at 9:35am , and assigned
recordation number(s) .17137 & 17138

Sincerely yours,

LI AL
Sidney/L. Strickland, Jr. /

Secretary
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LEASE AGREEMENT

THIS AGREEMENT made as of this 9th day of October, 1990 by and

between SOUTHERN PACIFIC TRANSPORTATION COMPANY, a Delaware

corporation, herein called "Lessee" and GENERAL MOTORS CORPORATION

(Electro-Motive Division), a Delaware corporation, herein called

"Lessor".

The parties hereto agree as follows:

1.

L:\TERESA\GM.LPW

Except as specifically amended below, the terms of the
Lease Agreement dated as of June 9, 1989, by and between
Lessee and Lessor ("1989 Agreement") attached hereto and
incorporated herein are adopted as the terms of this
Agreement. (This Agreement is not intended to affect in
any manner the validity or any terms of the 1989
Agreement which shall remain in effect between the
parties in accordance with its terms and without
modifications hereby.)

Schedule A of the 1989 Agreement shall be stricken and
the attached Schedule A-1 is inserted in its place. All
references in the 1989 Agreement to "Schedule A" shall be
deemed to mean "Schedule A-1".

Schedule B of the 1989 Agreement is stricken and the
attached Schedule B-1 is inserted in its place. All
references in the 1989 Agreement to "Schedule B" shall be

deemed to mean "Schedule B-1",
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Exhibit A to the 1989 Agreement is stricken and the
attached Exhibit Arlipﬁs inserted in its place. All
references in the 1989 Agreement to "Exhibit A" shall be
deemed to mean "Exhibit A-1".

The number "$375,000" in the thirty-second line of
Section 6 in the 1989 Agreement is stricken and the
number "$350,000" is inserted in its place.

Exhibit C to the 1989 Agreement and all references
thereto are stricken.

The number "$425" in the eleventh and twelfth lines of
Section 2 of the 1989 Agreement is stricken and number
the "$340" is inserted in its place.

The following sentence is added at the end of Section 10:
"Notwithstanding the above, a Locomotive may
operate in Canada if Lessee makes all filings with

all Canadian national government provincial and
local governmental entities necessary to protect
Lessor’s ownership interest in the Locomotives and
agrees to take no action to jeopardize Lessor’s
ownership interest and further agrees to indemnify
Lessor against any increase «cost, expense,
liability, or claim, including taxes, that arises
because of the use of the Locomotive in Canada."

The number "$600" in the fourth line of Section 16 is

stricken and the number "$500" is inserted in its place.
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IN WITNESS WHEREOF, the parties hereto have caused these

presents to be executed the day and the year first herein written.

SOUTHERN PACIFIC TRANSPORTATION COMPANY

s KO e

(Title) Vice Président-Operations

GENERAL MOTORS CORPORATION
(ELECTRO-MOTIVE DIVISION)

BEt WH Y e

(Title)

L:\TERESA\GM.LPW



EXHIBIT A-1

Maintenance responsibilities for the one (1) SD40-2, fifteen (15) GP38-2 and ten
(10) GP40 Locomotives, road numbers shown in Schedule A, covered by this lease
will be as follows:

During the term of this Lease, Lessee at its expense will:

1.

Conduct all FRA required inspections and keep the Locomotives in
compliance with such regulations.

Be responsible for material and labor for:

a. Scheduled maintenance per Tlatest revision of EMD Maintenance
Instructions MI1740 and MI1738.

b. Failure repair (other than Lessor's responsibility as specified in
items 5 and 6 below).

c. Wheel truing.

d. Failures described in 6 below, if same failure is result of improper
use, abuse, or misapplication by Lessee.

Use best efforts to purchase replacement materials from EMD. EMD has
option to supply OEM parts at own expense.

Use fuel, lubricants, Tube 0il and coolant that meet the latest revision
of EMD Maintenance Instructions 1748, 1752, 1750, 1756 and 1764.

During the term of the Lease, Lessor will be responsible for:

5.

Any overhauls required. Lessee agrees that Lessor has at its option, the
right to perform any overhaul whenever the Lessor feels that it is
necessary.

Repair or failures requiring replacement of the engine, turbocharger, four
or more power assemblies, main generator, a traction motor, air
compressor, fire damage to control or hi-voltage wiring, or catastrophic
failure of the Dynamic Braking System.

Lessor may, at its sole option, authorize Lessee to perform Lessor's above-
mentioned repair responsibilities, and if repairs are authorized, Lessee shall
render a bill to Lessor for said repairs.

L:\TERESA\GM.LPW - 4 -



SCHEDULE A-1

EMD 6047 SD40-DE

EMD 183 GP40
EMD 184 GP40
EMD 185 GP40
EMD 187 GP40
EMD 188 GP40
EMD 189 GP40
EMD 190 GP40
EMD 191 GP40
EMD 192 GP40
EMD 197 GP40

EMD 744 GP38-2D
EMD 749 GP38-2D
EMD 751 GP38-2D
EMD 755 GP38-2D
EMD 768 GP38-2D
EMD 772 GP38-2D
EMD 777 GP38-2D
EMD 789 GP38-2D
EMD 796 GP38-2D
EMD 817 GP38-2D
EMD 825 GP38-2D
EMD 828 GP38-2D
EMD 830 GP38-2D
EMD 836 GP38-2D
EMD 837 GP38-2D

L:\TERESA\GM.LPW - 5 -



LEASE TERM:

SCHEDULE B-1
LEASE TERM AND OPTION TO RENEW

Delivery to Southern Pacific Transportation Company pursuant to
Section 2 of the Lease Agreement shall be the date upon which each
unit is accepted by the Lessee.

At the time of acceptance, the Lessee will execute a "Certificate of
Inspection and Acceptance", Schedule C. The Locomotive lease term
will be from October 9, 1990 to November 8, 1990.

OPTION TO RENEW:

L:\TERESA\GM.LPW

Within five (5) days prior to the scheduled termination of the
Lease, the Lessee may exercise an option to renew the Lease for one
additional thirty (30) day period at the fair market rental value.
If the Lessor and Lessee have not reached agreement to the fair
market rental value of the Locomotives prior to the Lease expiration
date, this option to renew, and any additional options to renew
shall expire.
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State of \MW g
ssS.
County of ﬂm/é )

On this _ Z/s7 day of _%/MM , 1990, before me personally
appeared ML il e , to me personally known, who, being
by me duly sworn, did say that he is a I%,gf MW
of General Motors Corporation, that the instrument was sié%ed on behalf of such
corporation by authority of its Board of Directors, and he acknowledged that the
execution of the foregoing instrument was the free act and deed of such

corporation.
. . . AAAAAA xxA'AYAm
My commission expires: < “OFFICIAL SEAL” y (
Juanita Acantilado b
Al 171992 < Notary Public, State of liinois b
/ 4 My Commission Expires 417192 p
State of California ;
ss.
County of __ San Francisco )
On this _ 26th day of _ October , 1990, before me personally
appeared K. A. Moore , to me personally known, who, being

by me duly sworn, did say that he isa  Vice President-Operations

of the Southern Pacific Transportation Company, that the instrument was signed
on behalf of such corporation by authority of its Board of Directors, and he
acknowledged that the execution of the foregoing instrument was the free act and
deed of such corporation.

My commission expires:

August 20, 1993

L:\TERESA\GM.LPW -7 -
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SOUTHERN PACIFIC TRANSPORTATION COMPANY éZ;bﬁj
LOCOMOTIVE OPERATING LEASE AGREEMENT /,377

THIS LEASE, made and entered {nto as of this EEé% day of &Aﬁﬁg,. 1989, by and
between Electro-Motive ﬂivision. General Motors Corporation, a Delaware corpo-
ration, hereinafter called “Lessor", and the Southern Pacific Transportation

Company, a Celaware Corporation, hereinafter called “Lessee",
LESSOR AND LESSEE HEREBY AGREE AND COVENANT AS FOLLOWS:

1. Llease: [Llessee agrees to lease frou Lessor the locomotives described in
Schedule A, together with all replacement parts, additions, repairs and
accessories  incorporated  therein and/or affixed thereto (the
“Locomotive{s}"}. A1l Locomotives presently bear General Motors report-
{ng marks.

The Lessee will cause the Locomotives to be kept numbered with the iden-
tification numbers set forth {n Schedule A as General Motors Markings
hereto, and will keep and maintain, plainly, distinctly, permanently and
conspicuously marked on each side of the Locomotive, in letters not less
than one inch in height, the words "General Motors Corporation, Electro-
Hotive Division, Owner", with appropriate changes thereof as from time to
time may be required by law, in the opinfon of the Lessor, in order to
protect the lessor's title to and interest in the Locomotive and the
rights of the Lessor under this Lease, The Lessee will not place the
Locomptive in operation or exercise any control or dominion over the same
unless such words are so marked and will replace promptly any such mark-

ings which may be removed, obliterated, defaced or destroyed. The Lessee

L-SP5-8SE Page 1 6/9/89



will not change the identification number of the Locomotive(s) unless and
until a statement of the new number to be substituted therefor shall have
been filed with tﬂe Lessor and duly filed and deposited by the Lessee in
a1l public offices where this Lease shall have been fiied and déposited.

The Lessec will not allow the name of any person, associatfon or corpo-
ration to be placed on any ‘Locomotive as a designation that might be

interpreted as a claim of ownership.

2. Rent: This Lease shall commence with respect to each Locomotive subject

to satisfactory joint inspection of each locomotive to determine said
Yocomotive complies with all applicable laws and regulations and 1{s
suitable for fmmediate use by 3 line haul raflroad when said Locomotive
is delivered with a full tank of fuel and all fluids topped off to a
location on Llessee's lines designated by Lessee, and shall continue
accordini to the schedule as provided in Schedule B, and rent will
commence with respect to each Locomotive on date of acceptance by the
Lessee, which date is herein called the "Rent Commencement Date" and
shall continue according to the terms on Schedule B. The Daily Rental
shall be $425 per day payable on a monthly basis. Lessee shall be
entitled to an abatement in rent of $425 per day for each day a
Locomotive {s out of service during the repairs which are the
responsibility of the Lessor (see Exhibit A).

Lesser agrees to provide to Lessor free storage of the Locomotives on
Lessee's premises for 45 days after termination of this Lease. If Lessee

uses locomotives during storage period, daily rental shall continue under

same Terms and Conditions; however, Lessee will not use Locomotives

beyond the 45 day storage period.

L-5P5-8SE Page 2 6/9/89



Lessee shall nol be entitled to any reduction of rent or setoff, counter-
claim, recoupment or defense against rent or any other amount payable
hereunder for any reason whatsoever, including, but not limited to,
reductions, setoffs, counterclaims, recoupments or defenses due or al-
leged to be due by reason of any past, present or future claims of Lessee
against Lessor or any other person for any reason whatsoever, except as
otherwise provided herein; nor shall this Lease terminate or the obli-
gations of Lessee be otherwise affected by reason of any defect in the
condition, design, operation or fitness for use of the Locomotive or
dainage to or loss of possession or use or destruction of such Locomotive
from whatever cause and of whatever duration, except as otherwise pro-

vided herein.

Warranties and Representations: Lessee acknowledges that: Lessor has no

knowledge or information as to the condition or suitability for Lessee's
purpose of the Locomotives and Lessor's decision to enter into this lease
fs made ¢n reliance on Lessee's undertakings herein, OTHER THAN THE
GUARANTEE AVAILABILITY AGREEMENT AS SET FORTH IN EXHIBIT C, LESSOR MAKES
NO REPRESENTATIONS OR WARRANTIES OF ANY XIND RESPECTING THE LOCOMOTIVES,
WHETHER STATUTORY, WRITTEN, ORAL OR IMPLIED, AND LESSOR HAS NOT MADE AND
DOES NOT HEREBY MAKE, NOR SHALL IT BE DEEMED BY VIRTUE OF HAVING LEASED
THE LOCOMOTIVES, PURSUANT TO THIS AGREEMENT TO HAVE MADE  ANY
REPRESENTATIOK OR WARRANTY AS TO THE MERCHANTABILITY, FITNESS FOR A
PARTICULAR PURPOSE, DESIGN OR CONDITION OF, OR AS TO THE QUALITY OF THE

WORKMANSHIP IN, THE LOCOMOTIVES, ALL OF WHICH ARE EXPRESSLY DISCLAIMED
AND LESSOR SHALL NOT BE LIABLE, IN CONTRACT, TORT OR OTHERWISE, OR
ACCOUNT OF ANY DEFECT, WHETHLR HIDDEN, LATENT OR OTHERWISE DISCOVERABLE

L-SP5-89E Page 3 6/9/89
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OR NONDISCOVERABLE RESPECTING ANY LOCOMOTIVES. Lessee accordingly agrees
not to assert any claim whatsoever against Lessor based thereon, Lessee
further agrees, regardless of cause, not to assert any claim whatsoever

sgainst Lessor for loss of anticipatory profits or consequential damages.

Place of Payment of Rent: Lessee shall wire transfer {in fmmediately
available funds in payment of the daily/weekly/monthly rent to the fol-

lowing account:

Electro-Motive Division

General Motcrs Corporation

c/o 1st National Bank of Chicago
Account No. 50-63191

"Rental Income Account"

Attn: Assistant Comptroller

Recordheeping; Inspection: Lessee agrees to keep and maintain and make

available to Lessor such record of Lessee's use, operation, inspection,
repairs and maintenance of the Locomotives while in {its possession as
shall be reasonatly required by Lessor, Lessor, by such agent or agents
as it may designate, shall have the right at all reasonable times to gc
upon the property of Lessee to {nspect the locomotives while in the
possession of Lessee,

Upon request, the Lessee will furnish to the Lessor repair information as
available under the Lessee's normal operating practice on repairs
performed on the Locomotives during the preceding calendar year, or
through end of lease term. Upon request, the Lessee shall certify that
the numbers and markings required by Section 1 hereof have been preserved

or replaced. The Lessor, at its sole expense, shall have the right by

L-5P5-89E Page 4 6/9/89
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its agents to inspect the Locomotives and the Lessee's records with
respect thereto at such reasonable times as the Lessor may request during

the term of this Lease,

6. Llosg or Destruction: In the event that a Locomotive during the term
hereof shall becowe lost, stolen, destroyed, irreparably damaged, per-
manently rendered unfit for use, or, in the reasonable opfnion of the
Lessee, damaged beyond the economig it of repair, from any cause
whatsoever, other than acts or omissions of Lessor (such occurrences
being hereinafter called "Casualty Occurrences"), Lessee shall notify
Lessor of such Casualty Occurrence, On the payment date next following
the date of such Caswalty Occurrence, Lessee shall pay to Lessor any
unpaid rent due on or prior to such date, Lessor recognizes thaé the
Lessee ?s self-Insured, Upon a Casualgy Occurrence and in additfon to
any other sums payable under the term§ of the Lease, the Lessee shall
efther: 1) cause to be paid to the Lessor the fair market value of such
Locomotives at the time of execution of iﬁis lease as if such Locomotives
had not been subjected to such Casualty Occurrence and were fn such
condition as originally delivered and warranted, which Lessee and Lessor
agree shall be $350,000 for each Locomotive (hereinafter referred to as
"Cosualty Value"); or 2) replace by mutua) agreement the Locomotive with
a locomotive of 1ike type, model and condition with the same accessories
and additions and of the same yalue as the Locomotive, free and clear of
211 liens and encumbrances., Upon making such payment of the Casualty
Yalue in respect of any Locomotive{s), rentals on such Locomotive(s)
shall cease as of the date of such payment or the decision of the

Casualty, the term of this Lease as to such Locomotive(s) shal}

L-SP5-89E Page § 6/9/89
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terminate, and title to and rights in such Locomotive(s) shall there upon
vest in the Lessee; provided, however, that Lessor has the option, to be
exercised within “fifteen (15) days after payment by Lessee of the

Casualty Value, to retain any locomotive the subject of a Casualty

_Occurrence, upon payment to Lessee of the scrap or salvage value of such

Locomotive, to be determined as agreed by Lessor and Lessee, or failing
such agreement by the average of the bids placed upon the whole of such
scrap or salvage by three independent parties; and provided, further
that, in no event shall Lessor be required to pay more than $375,000 for
each lccomotive, Lessee shall furnish Lessor with certificates or other
evidence of compliance with this Section 6 as may be reasonably requirec.
In the event that a Locomotive is taken or requisitioned by condemnation
or otherwise by the United States Government for a period of which shall
exceed the remaining term hereof, or by any other government or govern-
mental entity resulting in the loss of possession by the Lessee for a
period of sixty 163) consecutive days, Lessor shall }elieve Lessee from
rental payments for the Locomotive effective with the date Locomotive was
first requisitioned or condemned by said governmental agency and settie
with that governmental agency for any proceeds that Lessor {s entitled
and Lessee shall immediately pay over to lLessor any proceeds received by
Lessee that 1s compensation for Lessor's loss of its ownership interest
in the Locomotives, For any periods of condemnation of less than sixty
days the Lessee will continue to pay rental and handle with and retain

any proceeds collected from the governmental agency.

L-SP5-89L Page 6 6/9/83



7. Indemnity: Except for rental adjustment provided for {in Exhibit C, the
Lessee agrees to indemnify, protect and hold harmless the Lessor from and
against all losses, damages, injuries, liabilities, ¢lafms (including,
without Vimitations, claims for strict liability in tort) and demands
whatsoever, and expenses in connection therewith, d{ncluding, but not
limited to, counsel fees and expenses, penalties, and interest, to the
extent, arising from or caused directly by: (a) Lessee's failure to
promptly perform any of its obligations under the provisions of Sections
2, 6, B and 16 of this Lease, or (b) injury to person or property
resulting from or based upon the -actual or alleged use, operation,
delivery or transportation of any or all of the Locomotives or {ts
location or condition, or (c) inadequacy of the Locomotives, or any part
thereof, for any purpose or any deficiency or defect therein or the use
or maintenance thereof or any repairs, servicing or adjustments thereto
or any delay 1in providing or failure to provide any thereof or any
{nterruption or loss of service or use thereof or any loss of business,
except where resulting from the breach of any repair obligation of
Lessor; and shall, at {ts own cost and expense, defend any and a1l suits
which may be broujht against Lessor, either alone or in conjunction with
others upon any such liability or claim or claims and shall satisfy, pay
and discharge any and all judgments and fines that may be recovered
against Lessor in any such action or actions, provided, however, that (1)
Lessor shall give Lessee written notice of any such claim or demand, and
(11) Lessee shall not be required to findemnify Lessor for any loss,
11ability or expense resulting from the gross negligence or willful

misconduct of Lessor. The indemnities arising under this paragraph shall
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continue fa full force and effect notuithstandingxthe full payment of all
obligations under this Lease or the expiration or termination of the term
of this Lease,

The Lessee agrees to prepare and deliver to the Lessor within_a reason-
able time prior to the required filing date (or to the extent
permissible, file on behalf of the Lessor) any and all reports requested
by Lessor [other than tax returns) to be filed by the Lessor with any
federal, state of other regulatory authority by reason of the ownership
by the Lessor of the Locomdotives, or the Leasing thereof to the Lessee
where the {information for the reports is in the sole possession of

Lessce,

8. Conmpliance with Law; Repair and Maintenance: [Lessee shall comply with
FRA, the {interchange rules of the Association of American Railroads and
a1l other applicable governmental laws, regulations and requirements and
other binding regulations with respect to use, maintenance and operation
of the Locomotives during this lease. The Lessee shall use the Loco-
motives only in the manner for which designed and intended and so as to
subject thea only to ordinary wear and tear.

Lessee and Lessor agree that responsibility for maintenance of the Loco-
motives shall be as set out in Exhibit A, Except for Lessor's
obligations under Schedule A, nothing en Exhibit A shall be construed as
14miting the obligation of Lessee at its own cost and expense, to
maintain and service the Locomotive in accordance with prudent {ndustry
practice including testing and repair of the Locomotives so that the
Locomotives will remain (a) in as good operating condition as when

delivered {ordinary wear and tear excepted), (b) in compliance with any
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and all applicable laws and regulations, and (c) suitadble for immediate
use by a line-haul raflroad {(not then or prospectively a debtor in any
insolvenacy or reorganfzation proceedings) in the event of resale or
release upon default by the Lessee, The locomotives shall be maintained
or scheduled for maintenance on a basts equivalent to the maintenance or
maintenance scheduling basis employed as of the date hereof by the Lessee
for similar equipment., Any parts installed or replacements made by
Lessee upon the Locomotives shall be considered accessfons to the
Locomotives and title thereto shall be immedfately vested in Lessor,
without cost or expense to lessor; any failed or worn parts removed by
Lessee due to the foregoing become Lessee's property; provided, however,
Lessee may remove from the Locomotives any (2a) communications equipment,
{b) train control, (c) end of train telemetry, and (d) recording deviées,
(e) or other specialized equipment, which Lessee paid for and {nstalled

but only 1f such removal may be accomplished without damage to the Loco-

motives,

9. No Purchase Option; Delivery of Locomotives to Lessor: The Lessee has no

option to purchase the Locomotives which are the subject of the Lease.
At the end of the term of this Lease or upon earlier termination or at
such time after the end of the term of this Lease as designated by Lessor
should Lessor have requested free storage of the Locomotives on Lessee's
premises as provided in Paragraph 2 of this Lease, upon 30 days advance
notice by Lessor, Lessee shall deliver the Locomotives to a destination
on Lessee's property as specified by Lessor. At completion of delivery,
Lessee shall ensure that each Locomotive has a full tank of fuel and that

its fluids are topped off.

L-SP5-8SE Page 9 6/9/89



10.

11,

12,

Assignment by Lessee: Lessee shall not assign or sublet its interest, or

any parts thereof, under this Lease, or permit the use or operation of
the Locomotives subject to this Lease by any other person, firm or corpo-
ration, other than subsidiaries or affiliates operated as part of the
Southern Pacific System, without the prior written consent of Lessor.
Lessor expressly consents to incidental operation and use on railroads
other the Lessee's under standard run through arrangements and horsepower
hour exchanges; provided, however, that & Locomotive may not be so
operated or used outside the 48 contiguous states of the United States,
Notwithstanding any assignment or sublet as provided in this paragraph,
Lessee shall nct be relieved of its obligations under this Lease without

the written consent of the Lessor,

Assignment by Lessor: Lessor mey at any time assign its rights and

obligations under this Lease without notice to or prior consent of Lessee
and 1n such event Lessor's transferee as assignee shall have to the
extent provided in the assignment the rights, powers, privileges and
remedies of Lessor hereunder; provided, hcwever, that no assignment shall

relieve Lessor of its obligations under Exhibit A.

Notices: Unless otherwise specifically provided, any notices to be given

under this Lease or any other communications between the parties shall be

given by certified mafl, postage prepaid in the following manner:

{a) Notices from Lessor to Lessee shall be sent to:

L-SP5-89t Page 10 6/9/89



13,

14.

15.

16.

R. H. Berry, Chief Mechanical Officer
Southern Pacific Transportation Company
1 Markel Plaza

San Francisco, California 94105

or to such other address as Lessee may from time to time indicate by

written notice to Lessor.

(b) Notices from Lessee to Lessor shall be sent to:

Electro-Motive Division

General Motors Corporation

LaGrange, I1linois 60525

Attentfon: Manager of Lease Locomotive Operations

Phone number for failures: (312) 387-6225 Richard Marchese

Quiet Enjovment: So long as Lessee makes its aforesaid rental payments

and otherwise complies with the terms and provisions hereof, Lessee shall
be entitled to the use and possession of the Locomotives according to the
terms hereof without interference by the Lessor or by any party lawfully

claiming by or through the Lessor,

Authority: The undersigned signatorfes herewith represent and warrant
that they are fully authorized to execute this Lease and bind the respec-

tive parties to the terms and provisions hereof.

Late Charges: Delinquent instaliments of rent shall bear interest at the

rate of 1-1/2% per month {f not prohibited by law, otherwise at the

highest lawful contract rate,

Failure to Return: Should Lessee fail to return a Locomotive as required

by *his Lease Agreement, other than a failure to return caused by lose or
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17,

18.

destruction as described {in Paragraph 6, Lessee shall pay Lessor

$600/day/Locomotive until any such Locomotive §s returned.

Protection of Llessor's Title: lessor may, at fits option, cause this

lease to be duly filed, registered or recorded in conformity with the
Interstate Comnerce Comnission, 49 USC Section 11303, or other places
within or without the United States as Lessor may reasonably request for
the protection of its title. Lessee will, from time to time, execute,
acknowledge and deiiver to Lessor any and all further f{nstruments
reasonably requested by lLessor, for the purpose of protecting lessor's
title to the Locomotive to the satisfaction of Lessor's counsel or for

the purpose of carrying out the intention of this Lease,

(a) Indemnification for Nonincoiwe Taxes., Whether or not any of the

transactions contemplated hereby are consummated, the Lessee agrees
to pay, and to indemnify and hold the Lessor and {1ts successors
("Indemnified Persons") harmless on an after-tax basis from, all
taxes, assessments, fees and charges of any nature whatsoever,
together with any penalties, fines, additions to tax or f{nterest
thereon, howsoever {mposed, whether levied or i{mposed upon the
Lessor, the Lessee, or otherwise, by any Federal, state or local
government or governmental subdivision in the United States or by
any foreign country or subdivision thereof, upon or with respect to,
any Locomotive or any part thereof; the ownership, delivery, leas-

ing, possession, use, operation, return or other disposition there-
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of; the rentals, receipts or earnings arising therefrom; or this
Lease, any payment made pursuant to this Lease, or the property,
the income oi other proceeds recefved with respect to the property
held by the Lessor (all such taxes, assessments, fees, charges,
penalties, fines, additions to tax and interest fmposed as aforesaid

being hereinafter called “Taxes"); excluding, however, with respect

to each Indemnified Person: (i) Taxes imposed on the net income of
such Indemnified Person (or franchise taxes, gross receipts taxes or
revenue ton mile taxes or single business taxes {imposed on such
Indemnified Person to the extent that they are taxes in lieu of net
income taxes that are imposed on such Indemnified Person) by the
United States or by any state or political subdivision thereof;
providec that Taxes of any foreign country or Subdivision thereof
incurred as a result of the indemnified party being taxed by such
forefign country or subdivision on fts world-wide {income without
regard to the transactions contemplated by this Lease shall be
excluded in all cases, whether or not the indemnified party 1s
entitled to a credit against its United States Federal tincome tax;
and (ii) any Taxes {mposed on or measured by any fees or

compensation received by the Lessor; provided, however, that the

Lessee shall not be required to pay any Taxes during the period it
may be contesting the same in the manner provided in Section 18
hereof. The Lessee further agrees to pay on or before the time or
times prescribed by law any tax imposed on or measured solely by the

net income of the Lessee under the laws of the United States or of

any state or political subdivision thereof, or of any foreign

country or subdivisfon thereof which, if unpaid, might result in a
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(b)

L-SP5-89L

lien or other encumbrance upon any Locomotive; provided, however,

that the Lessee shall not be required to pay any such tax during the
period it may be contesting the same in good faith by appropriate
proceedings if (1) in the reasonable opinfon of the Lessor such
contest or the nonpayment of such tax would not adversely affect the
title, property or rights of the Lessor hereunder or (ii) the Lessee

provides a bond or other security reasonably satisfactory to the

Lessor.

(laims; Contests; Refunds. If claim is made against the Lessor for

any Taxes indemnified against under this Section 18, such Indemni-
fied Person shall promptly notify the Lessee, Lessee may, upon
assumption by Lessee of all costs, expenses, losses, legal and
accountants' feas and disbursements, penalties, fines, additfon to
tax and interest, contest in good fa{th the validity, applicabiiity
or amount of such Taxes by (a) resisting payment thereof if possi-
ble, (b) not paying the same except under protest, if protest is
necessary and proper, or (c) if payment is made, using reasonable
efforts to obtain a refund therecof in appropriate administrative or
judicial proceedings, or both; provided, however, Lessee shall use
legal counsel reasonably acceptable to Lessor, such approval not to
be unreasonably withheld. Notwithstanding the foregoing, no pro-
ceeding or actions relating to such contest shall be commenced (nor
shall any pleading, motion, brief or other paper be submitted or
filed) unless (i) in the reasonable opinion of the Lessor such
contest or the nonpayment of the Taxes would not adversely affect

the title, property or rights of the Lessor hereunder or (ii) the
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(c)

(d)

L-SP5-89E

Lessee provides a bond or other security reasonably satisfactory to
the Lessor, The Lessor agrees to give the Lessee reasonable notice
of sucth contest prior Lo the commencement thereof., 1If the Lessor
shall obtain'a refund of all or any part of such Taxes previously
reimbursed by the Lessee in connection with any such contest or an
amount representing interest thereon, the Lessor shall pay the
Lessee the amount of such refund or {interest net of expenses; pro-

vided, however, that no Event of Default and no event which with

notice or lapse of time or both would constitute an Event of Default

shall have occurred and be continuing.

Repcrts or Returns, In case any report or return is required to be
made with respect to any obligation of the Lessee under or arising
out of this Section 18 (except obligations resulting from the last
sentence of Section 18{a), the Lessee will, where permitted to do so
under applicable rules and regulations, make and timely file such
reports and returns including exemption certificates or affidavits
with respect to any sales or use tax in such manner as to show the
fnterest of the Lessor in the Locomotives as shall be satisfactory
to the Lessor or, where not so permitted, will notify the Lessor of
such requirement and will prepare and deliver such reports to the
Lessor within a reasonable time prior to the time such reports are

to be filed.

Survival. All the obligations of the Lessee under this Section 18
shall survive and continue, but only with respect to perifods

inciuded in the term of this Lease, notwithstanding payment in full

Page 15 6/9/89
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20.

of all amounts due under this Lease or the terminatfon of this

Lease. Payments due froa the Lessee to the Lessor under this

Section 18 shall be made directly to the Lessor.

Performance Obligations of Lessee by Llessor: In the event that the

Lessee shall fail duly and promptly to perform any of {ts obligations
under the provisions of this Lease, the Lessor may, at 1ts option, per-
form the same for the account of Lessee without thereby waiving such
default, and any amount paid or expense (including reasonable attorneys'
fees), penalty or other liability incurred by the Lessor in such perform-
ance, together wi}h interest at the lesser of 1-1/2% per month or the
highest amcunt allowed by law thereon until paid by the Lessee to the

Lessor, shall be payable by the Lessee upon demand as additional rent

hereunder.

Default: An event of default shall occur 1f: (a) Lessee fails to pay

when due any installment of rent and such failure continues continues
uncured for 5 days after written notice thereof to Lessee by Lessor; (b}
Lessee shall fafl to perform or observe any covenant, condition or
agreement to be performed or observed by it hereunder and such failure
continues uncured for 15 days after written notice thereof to Lessee by
Lessor, provided that Lessee shall not be considered to be in default if
Lessee complies in all material respects with Sectfon 8; (c) Lessee
ceases doing business as a going concern, admits in writing fts fnability
to pay its debts as they become due, files a voluntary petition in
bankruptcy, is adjudicated a bankrupt or an insolvent, files a petition

seekiny for itself any -reorganization, arrangement, composition,
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readjustment, liquidation, dissolution or similar arrangement under any
present of future statute, law or regulation or files an answer admitting
the material allegatfons of a petition filed against it in any such
proceeding, consents to or acquiesces in the appointment of a trustee,
receiver, or liquidator of it or of all or any substantial part of {ts
assets or properties, or if it or its shareholders shall take any action
Yooking to its dissolution or liquidation; (d) within 60 days after the
commencement of any proceedings against Lessee seeking reorganization,
arrangement, readjustment, liquidation, dissolution or sfmilar relief
under any present or future statute, law or regulation, such proceedings
shall not have been dismissed, or if within 60 days after the appointment
without Lessee's consent or acquiescence of any trustee, receiver or
lfquidator of it or of all or any substantial part of {ts assets and
properties, such appointment shall not be vacated; or (e) Lessee attempts
to remove, sell, transfer, encumber, part with possession or sublet the
Locomotives ur any item thereof in a manner prohibited hereunder.

Upon the occurrence of an event of default, Lessor, at its option, may:
(a) declare all sums due and to become due hereunder immediately due and
payable; (b} proceed by appropriate court action or action or other
proceedings either at law or equity to enforce performance by the Lessee
of any and all covenants of thfs Lease and to recover damages for the
breach thereof; (c) demand that Lessee deliver the Locomotive forthwith
to Lessor at Lessee's expense at such place as Lessor may designate; and
(d) Lessor and/or its agents may, without notice or 1iability or legal
process, enter into any premises of or under control or jurisdiction of
Lessee or any agent of Lessee where the locomotive may be or by Lessor {s

believed to be, and retake all or any item thereof, disconnecting and

1-5p5-89E Page 17 6/9/89



separating all thereof from any dther property and using all force neces-
sary or permitted by applicable law so to do, Lessee hereby expressly
waiving all furthér rights to possession of the Locomotives and all
claims for damages suffered through or loss caused by such retaking, If
any statute governing any proceeding hereunder specifies the amount of
lessor's deficiency or other damages for breach of this Lease by the
Lessee, Lessor shall be entitled to provide as and for damages for the
breach an amsunt equal to that allowed under such statute., The pro-
visfons of this paragraph shall be without prejudice to any rights given
to the Lessor by such statute to prove for any amounts allowed thereby.
Should any proceedings be instituted by or against Lessor for monies due
to Lessor hereunder and/or for possessfon of the Locomotive or for any
other reiief, Lessee shall pay a reasonable sum as attorneys' fees.

The remedies in this Lease provided in favor of the Lessor shall not be
deened exclusive, but shall be cumulative and may be exercised concur-
rently or consecutively, and shall be in addition to all other remedies
in its favor existing at law or in equity. The Lessee hereby wafves any
mandatory requirements of law, now or hereafter in effect, which might
limit or modify the remedies herein provided, to the extent that such
waiver is not, at the time in question, prohibited by law, The Lessee
hereby waives any and all existing or future claims to any offset against
the rental payments due hereunder, and agrees to make such payments
regardless of any offset or claim which may be asserted by the Lessee or
on its behalf. The Lessor and the Lessee agree that the Lessor shall be
entitled to all rights (such rights being fundamental to the willingness

of the Lessor to enter into this Lease) provided for in the Bankruptcy
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22,

Code or of any other bankruptcy act, so that the Lessor shall have the
right to take possession of the Locomotive upon any event of default
under this Lease régardless of whether the Lessee {s {n reorganization,

No failure by the Lessor to exercise, and no delay by the Lessor in
exercising, any right, power or privilege hereunder shall operate as 2
waive thereof, nor shall any single or partial exercise of any right,
power or privilege by the Lessor preclude any other or further exercise

thereof, or the exercise of any other right, power or privilege,

Choice of Law: This Lease shall be governed in a1l respect by the Law of

the State of Illinofs and shall be deemed to be entered into in the State
of INlinois.

Misceliancous: All transportation charges for delivery of the Loco-

motives to Lessee and the return of the Locomotives to a point on the
Le;see's lines specified by Lessor shall be borne by Lessee, If any part
hereof is contrary to, prohibited by or deemed invalid under applicable
Yaws or regulations of any jurisdiction, such provision shall be {fnappli-

cable and deered omitied but shall not invalidate the remaining provi-
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sfons hereof. This Lease 1s {rrevocable for the full term hereof and for

the aggregate rental herein received. Lessee admits the receipt of a

true copy of this Locomotive Lease Agreement.

Electro-Motive Division

General Motors Corporation

Attest: By:

Title:

Southern Pacific Transportation Company

D - .
Attest: ‘:;Z Z?lfélm' L{C/ By: /<ﬁ2f17~£;<?<;/74/§;;7

Searctory ;;;

Title: - | \'\ oo T
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( sfons hereof, This Lease 13 {rrevocable for the full term hereof and for

the aggregate renta) hergin received. Lessee admits the receipt of ¢

true copy of this Locomotive Lease Agreement,

Electro-Motive Divisdon

Attest: /<g;£¢¢é%‘-

. NT SECRETARY ) .
RSSISTR rae: et D Gnohullor
Southern Pacific Trensportytion Company
o Attest: By:

Title:
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State of INlinois ) (¢
County of Cook )

On this _ day of s 1989, before me
personally appeared . » to me personally known, who,
being by me duly sworn, did say that he is a of

Electro-Motive Division, General Motors Corporation, that the fnstrument was
signed on behalf of such corporation by suthority of 1ts Board of Directors,
and he acknowledged that the execution of the foregoing fnstrument was the
free act and deed of such corporation,

Notary Public

My comnission expires:

State of ’ ) ss.
County of _ C ) )

On this day of s - , 1989, before me
personally appeared (. CL s to me

personally known, who,
oL .

of
the Southern Pacific Transportation Company, that the instrument was signed on
behalf of such corporation by authority of its Board of Directors, and he
acknowledged that the execution of the foregoing instrument was the free act

being by me duly sworn, did say that he is a™ -

and deed of such corporation.

’

3.4 iie R

Ngtary P'ubHc

My commission expires: P L
- s OFFICIAL SEuL
o DEANNA K. CIESIELSKI
) NOTARY PUBLIC.CALIFORNIA §
SAN FRANCISCO COUNTY A
) My Commission Expires Dec. 11985

.o
Tl -
e L R P

3
T
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SCREDULY A

Road Numbers of GP38-2's

740
754
766
769
13
774
784
788
794
795
765
801
803
814
817
829
831
832
835
839
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LEASE TERHM:

OPTION TO REREH:

L-SP5-89E

SCHIDULE B

LEASE TERM AND OPTION TO RENEW

Delivery to Southern Pacific Transportation Company pursuant
to Section 2 of the Lease Agreement shall be the date upon
which each unit is accepted by the Lessee.

At the time of acceptance, the Lessee will execute a
*Delivery and Acceptance Certificate", Schedule C, The
Yocomotive lease term will be for one year from the

acceptance date of each Locomotive,

Lessor agrees to offer the locomotives as described in
Schedule A of this Lease Agreement the option to renew for
one ycar at the Fair Market Rental Value (formal notice to be
given to Lessee 90 days prior to the expiration of this Lease
Agreement). If the Lessor and Lessee have not reached
agreement to the Fair Market Rental Value of these
locomotives 60 days prior to the Lease expiration date, this
Option to Renew, and any additional Options to Renew shall
expire.

An additional Option to Renew will be granted for one
additional year providing that the first year Option to

Renewal {s exercised.
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SCHEDULE €

CERTIFICATE OF INSPECTION AND ACCEPTANCE

To: General Motors Corporation
(Electro-Motive Division)

LaGrange, Illinois

This 1s to certify that I, a duly appointed and authorized representative of
the below named railroad, have inspected the following unit(s) of railroad
equipment and this equipment meets the acceptance and performance standards as

providec in Exhibit B "Acceptance and Performance Standards”.

Type Quantity Railroads Road Nos,

and that such Equipment, owned by General Motors Corporation {Electro-Motive

Division) and leased to fs as described in Schedule A of

the Lease Agreement, dated

1 hereby accept delivery of the said Equipment,

Accepted at Signed

this day of v 19 Authorized Representative of
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State of I11inois ) (o
County of Cook )

On this __ & day of . 198, before me

personally appeared M/l me personaily known, who,

being by me duly sworn, did say that he is ‘AISMLWM of

Electro-Motive Division, General Motors Corporation, that the instrument was
signed on behalf of such corporation by authority of {ts Board of Directors,
and he acknowledged that the execution of the foregoing instrument was the

free act and deed of such corporation,

Notaryiublic .5

My comnission expires:

Buk-2y 1910

State of ) S5
County of ) ¢

On this - day of » 1988, before me
personally appeared » to me personally known, who,

being by me duly sworn, did say that he is a of
the Southern Pacific Transportation Company, that the instrument was signed on
behalf of such corporation by authority of {ts Board of Directors, and he
acknowledged that the execution of the foregoing instrument was the free act
and deed of such corporation.

HNotary Public

My commission expires:

MY ooy Fo ™ e,

L}
Wit L e

Mg



