THE LAW BFFICES OF

LORITZ & ASSOCIATES -
ORLAND STATE BANK BUILDING * 9533 WEST 143RD STREET
* ORLAND PARK, ILLINOIS 60462 ‘
) © 708-403-2555 7
RICHARD F. LoRriTZ j Of Counsel
JULIEBURT : : ' D 'd_l;i; "
- avi e
: - i 844 Patrick Dwyer
m"‘_’-"énm Thomas E. Grotta
. Y -y i _ Sheldon Lebold
October 27, 1993 - B0V 19937+expy _
Ce : vi NTERSTATE COMMERGE COMMISSION Telecopier
' RHERIATE 708-349-6628
Office of the Secretary :
Interstate Commerce Commission ,
Twelfth & Constitution Ave., N.W. , CiC002254
Room 2303 _ oy :
Washington, D.C. 20423 o
RE: Lease of Locomotive thipment |
- —National Railway Equipment Company, Lessor
~ Delaware and Hudson Rallway Company, Inc., Lessee
Dear Sir/Madam:
I have enclosed an original and one cqpy of the document described below to be recorded
pursuant to Section 11303 of Title 49 ofithe U.S. Code
This document is a lease of locomotive; equipment and is a primary document dated June 1
1993. - The names and addresses of the parties to the documents are as follows
Lessor
¥
National Railway Equipment Company
- An Illinois Corporation
14400 S. Robey Street .
P.O. Box 2270 — e >
Dixmoor, IL 60426 > = o wwla
;o (' " - :' )
- - Lessee - <o = ='-"*%
1 | | P $o
Delaware and Hudson Railway Company, Inc o hatl . 1':21
" 3200-Clifton Corporate Parkway ™ =5
~ Clifton Park, NY 12065 S 3
A description of the equipment covered; by the document follows
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Unit No. Type General Description

NRE 6910 EMD SD40-2 3,000 horsepower, 6 axle diesel electric locomotive
NRE 5402 EMD SD40-2 3,000 horsepower, 6 axle diesel electric locomotive
NRE 3130 EMD SD40-2 3,000 horsepower, 6 axle diesel electric locomotive

A fee of $18.00 is enclosed. Please return the original after recordation to Richard F. Loritz,
9533 W. 143rd Street, Orland Park, IL 60462.

A short summary of the document to appear in the index follows:

A lease of locomotive equipment identified as three (3) locomotives, type EMD
SD40-2, 6 axle diesel electric locomotives, with National Railway Equipment
Co., as Lessor, and Delaware and Hudson Railway Company, Inc., as Lessee.

Also attached is an Affidavit executed by the attorney in fact for National Railway Equipment

Co. and appropriately notarized declaring that the enclosed copy is identical to the original
document which is also enclosed.

Very truly yours,

NATIONAL RAILWAY EQUIPMENT CO.
an Illinois Corporation

BY: KU\}& (%Wo/

RICHARD F. LORITZ

ITS: Attorney and Agent in Fact
RFL/sjg

Enclosures

nrec#005 93p



Puterstate Commerce €ommission
Washington, BD.EC. 20423 11/1/93

OFFICE OF THE SECRETARY

Richard F. Loritz

Loritz & Associates

Orland State Bank Building
9533 Waest 143rd Stteet
Orland Park, ‘}1linoie 60Q§2

-

Dear Sir:

The enclosed document(s) was recorded pursuant to the provisions

of Section 11303 of the Interstate Commerce Act, 49 U.S.C. 11303,

on 11/1/93 at 1:15PM , and assigned

Vi

recordation number(s). 18448.

Sincerely yours,

,U/%

Secretary
SIDNEY L. STRICKLAND,

Enclosure(s)
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SHORT TERM LEASE OF RAILROAD EQUIPMENT

ihis Short-Term Lease of RAILRUAD EQUIPMENT ("Lease'"), dated as of
June 1, 1993, by and between NATIONAL RAILWAY EQUIPMENT COMPANY,
{ "LE3SSOR") and DELAWARE AND HUD3SUON RAILWAY COMPANY, INC.,
{"LESSEE").

WHEREAS, LESSOR is the owner of certain railroad equipment
{individualily a "Unit" and collectively the "Units" or "Equipment")
which LESSEE desires to lease from LESSOR;

WHEREAS, said Equipment which 1s subject to this Lease is described
and set forth in Appendix A attached hereto and incorporated herein
by reference; and

WHEREAS, LESSOR has agreed to lease the egquipment to LESSEE on the
foiliowing terms and conditions;

NUW, THEREFORE, in consideration of the premises and of the rentals
and other considerations to be paid and the covenants hereinafter
mentioned to be kept and performed by the LESSEE, the LESSOR hereby
ieases the Equipment to the LESSEE upon the following terms and
conditions:

1. Term. Unless sooner terminated 1in accordance with the
provisions of this Lease, LESSOR agrees to lease the Equipment to
LESSEE, and LESSEE agrees to lease the Equipment from LESSOR, for
an initial term of one year commencing on June 1, 1993. At the
end of the base term of the Lease, LESSEE also has the option to
extend the term for periods of 30 day increments on any or all of
the Units mentioned in Exhibit A. Such option will be exercised
by LESSEE sending a ietter to LESSOR stating such request. LES3O0OKR,
at the end of the base term or any such extensions, has the right
to decline any LESSEE request for additional extensions by sending
a letter to the LESSEE stating that the request is declined.

Z. Rent. LES3EE agrees to pay 7Two Hundred and seventy-five
dollars ($275.00 U.S.) per day or a fraction thereof as rental for
each such Unit of Eguipment in LESSEE's possession. For purposes
of this paragraph, "LESSEE's possession" shall mean the date and
time of day LE33SUR places each Unit on a track of LESSEE mutually
agreed upon by LESSOR AND LESSEE. Upon termination of this Lease,
LESSEE shall return such Units of Equipment, at its expense, to the
LESSOR at its facility at Dixmoor, Illinois, in the same operating
condition, normal wear and tear excepted.
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Rental due shall pe billied to LESSEE and payable to LESSOR monthly
in arrears.

3. Ownership of Equipment. It 1s understood by the parties that
LESSUR snall at all taimes pe and remain the owner of the Equipment.
LESSEE agrees that it will at no time take any action or file any
document wnich 1s inconsistent with LESSOR'S ownership and that it
wiili take such action and execute such documents as may be
necessary to preserve the LESSOR'S rignts 1n accordance with this
unaerstanaing.

4. Condition of Egquipment. LESSOR represents that each Unit is
1n satasfactory operating conailtion and fit for general purpose
use. For a peraod of ten (10) days from date of delivery, the
LESHUF will warrant that tne units wiil remain 1n serviceanlie
condition. Any vunserviceable time 1in the warranty period will
extena tne 10 day warranty perioda accordingliy. The LESSOR furthervr
warrants the diesel engine, main generator, turbo charger and air
compressor agalinst catastrophic failure for the term of this LEASE,
and further warrants up to eight (8) power assemblies and up to
four ({4) traction motors against failure during the term of the
lease from any cause, other than through abuse, misuse, or mishap
wnite in tne LESSEE'S possession. 1f LESSEE notifies LESSOR 1in
wraiting that any such condition exists, rental for the Unit ot
Eguipnment so affected by a catastrophic failure will not be charged
for the unserviceable period. The method and location of any
required repalrs and all related expenses must be mutually agreed
upon by the LESSOR and LESSEE at that time, or LESSEE shall retuvrn
tne Unit to the LESSUR at the same location where delivery was
made. LESSOR shall have the right, but not the obligation, to
correct any sucn condition, to designate with LESSEE'S consent a
substitute Unit, or in LESSOR'S sole discretion to delete such Unit
from this Lease. Any Unit so repaired or substituted shall, upon
redelivery to LESSEE, become subject to all terms and conditions
of tnis Lease following satisfactory completion of the repairs or

such substitution. LESSOR makes no other warranty or
representation, expressed or implied, with respect to the
Equaipment.

b. Inspections by LESSOR/LESSEE. Prior to delivery of the

Eguipment by LESSUR to LESSEE, and upon re-delivery by the LESSEE
to the LESSOR, a mechanical inspection will be made by the LESSOR.
LESSEE shalli, at 1ts option, have the rignt to nave a designated
representative present at these inspections to insure that the
Eguipment 1s in the same condition as at the tame of delivery to
the LESSEE (minus ordinary wear and tear and any repairs which are
LES>UR's responsibility hereunder); 1f LESSEE elects not to have
a representative present at either or both inspections, LESSEE
shall waive such right by signing a "Waiver of LESSEE's Right of
Inspection” in the form attached hereto as Appendix B.
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o. Moaifications. LESSOR shall not provide radios with tne
Egquipment.

LESSEE shall not alter, modify or improve any Unit without the
prior wraitten consent of LESSOR. Any replacement parts and
modifications shall constitute accessions to the Units and shall
become the property of LESSUR. if LESSEE makes any alterataion,
modification or improvement to a Unit without LESSOR's prior
written consent, LESSEE shall be liable to LESSOR for any costs
reasonably incurred by LESSOR to restore such Unit to its condition
priovr to such change.

{. Records and Inspection. LESSEE agrees to keep and maintain and
marge avaliliapnie upon request to LESSOR such recoras of LESSEE's use,
operations, inspection, repairs and maintenance of each Unit while
inn 1ts possession as shall be reasonably required by LESSOR.
LESSOR, by 1its designated agent{s), shall have the right at all
reasonavie times to go upon LESSEE's property to inspect the
gquipment while in the possession of LESSEE, provided LESSOR's
aesignateq agents s.gn uvelaware and Hudson's Release of Liability
rform as a precondition to entry onto LESSEE's property.

¢. Casuvalties and Lnsurance. LESSEE agrees that it will be solely
responsible for any loss, damage or destruction of any Unit leased
pereunder to it oy LESSOR whilie in possession of LESSEE and subject
to this Lease uniess due to an item under warranty under Section
4 nerecf. I tne event of said Units Guring the term of tnis Lease
tincluding any extension thereof) and before the earlier of
recelivery of the Unit to LESSUR ana placahg tne Unit into storage
pecomes lost, destroyed or damaged beyond repair from any cause
wnatsoever (except causes whicnh LESSOR warrants in Section 4
nereof, LESSOR negligence, or causes relating to strict or products
izabiiityy, rental with respect to such Unit shall cease
immediately, but in such case LESSEE agrees to pay LESSOR the sum
of Four hundred and twenty-five thousand dollars ($425,000.00 U.S.)
per Unit within thirty (30) days of such event. LESSEE agrees to
notify LESSUR in writing withan five (5) business days after such
event occurs. Upon such payment by LESSEE, title to such Unit
shall automatically transfer to LESSEE. LESSOR agrees to execute
a Ba1ll of Sale or other confirmatory documents at LESSEE's request.
LESSEE agrees to insure or self insure the Units in the same manner
it insures and self insures similar owned equipment.
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Y. rayments. LESSEE agrees to make each rental ana other payment
providea for herein at or prior to 15 business days after receipt
of LESSOKR's invoice, in the city where such payment 1s to be made.
Unliess otherwise directed, LESSEE shall make such payments to the
foilowing address:

NA1IONAL RAILWAY EQUIFPMENT COMPANY
P.U. BOX 74493
CHICAGO, IL 608690

LESSOR shail have the right to direct LESSEE to make such payments
by wire transfer of such funds by providing wire transfer
instructions 15 days in advance of the due aate of the payment.

. Indemnification. Until the termination of this Lease with
respect to each Unit of Eguipment, the possession, use, operation
and maintenance of each Unit shall be at the sole risk and expense
of the LESSEE (except for those matters which are the subject of
the warranty in section 4 hereof and except that any storage is at
LESSOR;s sole risk and expensej). LESSEE shall indemnify ana save
harmless the LESSOR from and against all 1liability, cost and
expense arising during the term of this Lease with respect to each
such Unit from any claim, cause of action, damages or liability
{inciuding reasonable attorney fees and expenses in connection
tnerewith) which the LESSOR may incur in any manner which may arise
i any manner out of, or as a result of, the use, maintenance,
repair or operation of the Equipment or by reason of its condition
or as a result of any claim or suit for negligence 1in tort or
injury to any person, except that LESSEE will not be obligated to
indennify LESSOR from claims or losses arising from LESSOR's
negiigence, or strict liability, or from LESSOR's responsibilities
under Section 4 hereof, or to the extent such arises from LESSUR's
status as manufacturer or seliler of the Units or any part thereof,
or iosses or damages occurring after the eariler of the redelivery
oI the Eqguipment or the end of the Lease term. In consideration
of LESSEE's obligation to indemnify LESSOR pursuant to this
section, LESSUOR agrees to assign to LESSEE any rights LESSOR may
have against any third party in connection with any matter so
indemnified.



il. Compliance with Applicable Laws. LESSEE agrees that, while
it nas pnysical possession and control of the Equipment during the
term of this Lease, the Equipment will at all times be used and
operated under and in compliance with the laws of the Jjurisdiction
inh which the Units may be operated and in compliance with all
applicable laws, regulations, rules, requirements or orders of any
governmental bodies having power to regulate or supervise the use
of the Eguipment, except that either LESSOR or LESSEE may in good
faith and by appropriate proceedings contest the applicability of
any such laws, regulations, rules, reguirements or orders in any
reasonable manner at the expense of the contesting party.

12. Possesslion and use; Assignments. So iong as LESSEE shall not
we 1n default under this Lease, LESSEE shall, exXcept as otherwise
provided in this section, be entitled to the possession, use and
gquiet enjoyment of each Unit of Equipment in accordance with the
terms nereof. Hnowever, LESSEE's rights shall be subject and
supordinate to the rights of any secured party under any finahcing
agreement entered into by LESSOR in connection with some or all of
the Units, and upon notice to LESSEE from any such secured party
that an event of default has occurred and is continuing under such
financing agreement, such party may reguire that all rent be paid
directly to such party or that said Units be immediately returned
tu such party. LESSEE's obligations to pay rent will terminate
when the Unit is returned to such party.

LESSEE shall not assign or sublet its interest under this Lease,
or any part thereof, to other than wholly-owned subsidiaries of
LESSEE or its parent and it's parents wholly owned subsidiaries,
witnout the prior written consent of LESSOR. LESSOR expressly
consents to incidental operation and use on raillroads other than
LESSEE under standard run-through and power pooling arrangements.
LESSOR may at any time assign all or any portion of the rentals or
other payments due or to become due hereunder, and/or its interest
in the leased Equipment, without notice to LESSEE and in such event
LESSOR's transferee, as such assignee, shall have all the rights,
powers, privileges and remedies of the LESSOR hereunder. LESSEE
shall have no obligation to pay any such assignee, and shall
continue to pay LESSOK, until such time as written notice as given
by LESSOR to LESSEE of such assignment.

13. Notices. Unless otherwise specifically provided, any notices
required or permitted to be given by either party hereto to the
other shall be deemed to have been given when personally delivered,
expenses prepaid and return receipt requested, addressed as
follows:



=9 If to the LE3SUR,
National Railway Equipment Company
PC box 2210
Dixmoor, IL 60426
Attention: Mr. Lawrence beal
President
Facsimile {708, 38s-248/
{b) If to the LESSEE,
pelaware and Hudson Railway Company, Inc.
3200 Clifton Corporate Parkway
Cilifton Parg, NY 120696
Attention: T.F. Waver
General Manager
Facsaimile (518) 383-7222

With a copy to:

CP Rail System

room 11b, Windsor Station

P.0. Box 6042, Station A
Montreal, Quebec H3C 3E4 Canada
Attention: Operations Services

or addressed to any party at such other address as such party shall
nereafter furnish to the other party in writing.

i4. raxes. LESSEE agrees to indemnify LESSOR against all taxes,
{including sales, use, excise, personal property and other taxes)
imposed by any Federal, state or l1ocal tax autnoraity: excluding

taxes imposed or based on the gross or net income of LESSOR, or
franchise taxes, (Jgross recelpts taxes, revenue ton mile taxes,
single business taxes, capital or net worth taxes, or any other
taxes to the extent that they are in lieu of gross or net income
taxes imposed on LESSOR by Federal, state or local tax authorities.
LESSEE will not indemnify LESSUOR for any taxes 1imposed or levied
upon the LESSOR where such taxes are the result of LESSOR's act or
fallure to act or misrepresentation or omission or negiigence. The
LESSEE shall not assume any obligation for taxes payable under any
tax indemnification provisions of any underlying lease or financing
arrangement pursuant to which the LESSOR holds the Units.



Lf any claim is made against LESSOR for any taxes indemnified
against pursuant to the preceding paragraph, LESSOR shall promptly
notify LESSEE. LESSEE may, and LESSOR shall, upon LESSEE's
request, contest, through appropriate administrative or judicial
forum, any claim that could result in an indemnity payment pursuant
to the preceding paragraph. LESSEE shall pay all costs incurred
in connection with such a contest. LESSEE shall have the right to
review and approve all submissions to any administrative agency or
court. o»uch approval shall not be unreasonably withheld. LESSEE
shall not be required to pay or discharge any tax or claim so long
as LESSEE or LESSUL shall, in good faith, contest the validity of
the tax or claim in accordance with this paragraph.

iv. Events of Defaulrt. The occurrence of any of the folliowing
events shalil be an Event of Default:

{a) 7The non-payment by LESSEE of any sum reguired to be
paid by it to LESSOR hereunder after rfive (5)
business days written notice from LESSOK that such
has not been paid when due;

(b} The breach by LESSEE of any other term, covenant or
condition of this Lease which is not cured within
thirty (30) days after receipt of written notice
from LESSOR of such breach; and

{c}) Any act of insolvency or bankruptcy, whether
voluntary or involuntary, of LESSEE, including
the filing by LESSEE of any petition or action under
any bankruptcy, reorganization, insolvency or
moratorium law, or any other law or laws for the
relief of, or relating to, debtors.



Upon the occurrence of any such Event of Default, LESSOR may, at
its option and to the extent permitted by law (including applicable
sections of the rFederal Bankruptcy Code):

(aj Terminated this Lease; proceed by any lawful means
to recover damages for a breach hereof; and
terminate LESSEE's right of possession and use of
the Equipment, whereupon all right and interest of
LESSEE in the Equipment shall terminate and
thereupon LE3SOR may lawfully enter upon any
premises where the Equipment is located and take
possession of the Equipment and henceforth hola,
possess and enjoy the same free of any right of the
LESSEE, provided that LESSOR shall nevertheless
retain the right to recover from LESSEE any and all
rental or other payments which under the terms of
this Lease may then be due or which may have
accrued to the date on wWhich LESSUOR took such
possession; or,

{b) Proceed by any lawful means to enforce performance
by LESSEE of this Lease;

in which event LESSEE agrees to bear the cost and expense,
including without limitation reasonable attorney fees, incurred by
LESSOR in connection with the exercise of its remedies pursuant to
thils sSection.



i6. Miscellaneous.

A. IThis Lease shall be binding upon and shall inure to the
benefit of the parties hereto and their respective
successors and permitted assigns.

B. No falillure or delay by LESSUOR shall constitute a waiver or
otherwise affect or impair any right, power or remedy
available to LESSOK nor shall any waiver or indulgence by
LESSOR or any partial or single exercise of any right,
power or remedy preciude any further exercise thereof or the
exercise of any other right, power or remedy.

9’

This Lease shail be governed by and construed in accordance
with the laws of the State of Delaware; provided however,
that the parties shail be entitled to all rights conferrea
by Section 11303 of the 1lnterstate Commerce Act, and, 1if
applicablie, section 86 of the Railway Act of Canada.

This Lease, and the appendices hereto, exclusively and
completely represent the entire agreement and states the
rights of the LESSOR and LESSEE with respect to the
leasing of the Equipment and supersedes any other
agreements, oral or written, with respect thereto. No
variation or modification of the Lease and no waiver

of any of its provisions or conditions shall be valid
unless 1in writing and signed by duly authorized
signatories for both the LESSOR and LESSEE.

o

E. All agents or representatives of the LESSUR must sign a
personal liability waiver form before gaining access to
the LESSEE's property for any reason.

In WITNESS WHEREOF, the parties hereto have executed or caused this
instrument to be executed as of the date first above written.

NATIONAL RAILWAY EQUIPMENT DELAWARE AND HUDSON RAILWAY
COMPANY COMPANY, INC.
LESSOR LESSEE \ i
BY: k/<é§.fﬁ<;§2;2 BY: ﬁ g

' U
Title: N o \ﬂf:(&@4\\ Title: Mo ?Qafs;bﬁ‘uT'

Date Executed: W -AD -AD pate Executed: 93 -01-0&
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APPENDLIX A TO SHORT TERM LEASE UF RAILROAD EQUIPMENT

Description of Equipment: Three EMD $D40-2 Locomotives, 3,000
horsepower, s1xX axle, diesel electric locomotives.

The locomotive initials

NRE
NRE
NRE

and numbers are as follows:

6910
5402
3130



STATE OF ILLINOIS )
COUNTY OF COOK ; N

The undersigned states that he has read the attached document and that the document
attached is identical to the complete and original Lease Agreement.

This Affidavit is made pursuant to the procedures in Section 117.3(2)(b) relative to the

recordation of documents with the Interstate Commerce Commission.

52/&{%/” ,Z(;mg)

Subscribed and Sworn to
before me this 2T"  day

of _Oc o , 1993.

'ra.f/
U

OTARY PUBLIC

OFPICIAL SEAL
SARAH J GDODNIGHT
NOTARY PUELIC STATE OF ILLINOIS
MY COMSISSION BxP. HAR 21,1934




