W SPILMAN THOMAS & BATTLE ...

ATTORNEYS AT LAW

Direct Dial: (304) 340-3892
E-mail: ahill@spilmanlaw.com

May 4, 2006

RECORDATION NO;Z 4)52 L/ ”/‘? FILED
VIA FEDERAL EXPRESS MAY 05 g 12-50 PM
EiﬁrthZ?;"“ A. Williams SURFACE TRANSPORTATION BOARD

Surface Transportation Board
1925 K Street, N.W.
Washington, D.C. 20423

Dear Mr. Williams:

Enclosed for recordation pursuant to the provisions of 49 U.S.C. Section 11301(a) please
find one original and one copy of an Assignment of Rents and Leases, dated as of May 3, 2006, a
primary document as defined in the Board’s Rules for the Recordation of Documents.

The names and addresses of the parties to the enclosed document are:

Assignee: North American Railcar, LLC
737 Eleanor Industrial Park
P. O. Box 800
Eleanor, WV 25070

Assignor: Land Use Corporation
300 Greenbrier Road
P. O. Box 460
Summersville, West Virginia 26651
as collateral agent for Rail Connection, Inc. and
William T. Bright

A description of the railroad equipment covered by the enclosed document is set forth in
the attachment that is attached to the enclosed Assignment of Rents and Leases.

A short summary of the document to appear in the index is:

Assignment of Rents and Leases.

Also enclosed is a check payable to the order of the Surface Transportation Board
covering the required recordation fee.

Spilman Center 300 Kanawha Boulevard, East ~ Post Office Box 273 Charleston, West Virginia 25321-0273
wwwspilmanlaw.com 3043403800  304.340.3801 fax

Charleston Morgantown Pittsburgh Weirton
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RECORDATION NOQG) o Q Y- 14 FLED

MAY 05 ¢ 12- 50 PM
ASSIGNMENT OF RENTS AND LEASES

SURFACE TRANSPORTATION BOARD
This Assignment of Rents and Leases (this “Assignment”), made this 3rd day of

May, 2006, is by and between North American Railear, LLC, a West Virginia limited liability
company with its principal place of business at 737 Eleanor Industrial Park, P.O. Box 800,
Eleanor, West Virginia 25070 (“Borrower”), and Land Use Corporation, a West Virginia
corporation with its principal place of business at 300 Greenbrier Road, P.O. Box 460,
Summersville, West Virginia 26651, as agent (“Agent”) for William T. Bright, a resident of
West Virginia (“Bright”) and Rail Connection, Inc., a West Virginia corporation with its
principal place of business located at 737 Eleanor Industrial Park, P.O. Box 800, Eleanor, West
Virginia 25070 (“Rail Connection,” and together with Bright, “Lender”).

WHEREAS, pursuant to that certain Security Agreement of even date herewith,
Borrower has agreed to grant Agent, for the benefit of Lender, a first lien security interest on all
of Borrower’s right, title and interest in and to, among other things, three hundred four (304)
100-ton, 4000 c.f. triple hopper railroad coal cars more particularly defined and described on the
Schedule of Railcars attached hereto as Exhibit A (the “Equipment”), to secure Lender in
payment of a certain promissory note of even date herewith, executed by Borrower in the
principal amount of $4,776,000, payable to the order of Bright (the “Bright Note™) and a certain
promissory note of even date herewith, executed by Borrower in the principal amount of
$1,000,000 (the “RCI Note” and together with the Bright Note, the “Notes™), the payment of any
and all renewals or extensions of said Notes, however changed in form, manner or amount, and
the payment of all Obligations of Borrower to Lender and Agent under the Security Agreement,
reference to which is hereby made for a particular description of the property thereby conveyed

and Obligations thereby secured and for all other pertinent purposes;



WHEREAS, the Security Agreement grants a first lien on the Collateral in favor
of Agent for the benefit of Lender;

WHEREAS, in order to further secure Lender in the payment of the indebtedness
evidenced by the Notes and the other Obligations of Borrower to Lender or Agent, Borrower
desires to assign to Agent for the benefit of Lender all sums now due and payable or hereafter to
become due and payable to Borrower under its Railroad Car Lease with. American Electric
Power Service Corporation dated May i_ , 2006, and under any presently existing or future
leases with respect to all or any portion of the Collateral and any and all renewals or extensions

thereof (collectively hereafter referred to as the “Leases™), all as hereinafter provided.

NOW, THEREFORE, THIS AGREEMENT WITNESSETH, that for good
and valuable consideration, the receipt and sufficiency of which is hereby acknowledged,
Borrower does hereby bargain, sell, transfer, assign, convey, set over and deliver unto Agent, for
the benefit of Lender, all right, title and interest of the Borrower in, to and under the Leases
including any and all future leases hereinafter entered into by Borrower relating to the Collateral
and all amendments, extensions and renewals of said Leases and all rents, income and profits
which may now or hereafter be or become due or owing under the Leases or on account of the
use of the Collateral.

This Assignment is given and intended as continuing collateral for the payment of all of
the Obligations of the Borrower to Lender and agent as provided for in the Security Agreement,
including any and all interest thereon and expenses therefor and any and all extensions and/or
renewals of the referenced Obligations, whether such Obligations shall at any time or from time
to time have been reduced or paid in full and thereafter increased or re-incurred, and no renewal
of, or extension of time of payment of the subject Obligations or any part thereof, and no

agreement not to sue or release or discharge any person liable therefor or thereon, or release or
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WHEREAS, the Security Agreement grants a first lien on the Collateral in favor
of Agent for the benefit of Lender;

WHEREAS, in order to further secure Lender in the paymert of the indebtedness
evidenced by the Notes and the other Obligations of Borrower to Lender or Agent, Borrower
desires to assign to Agent for the benefit of Lender all sums now due and payable or hereafter to
become due and payable to Borrower under its Railroad Car Lease with American Electric
Power Service Corporation dated May 3_ , 2006, and under any presently existing or future
leases with respect to all or any portion of the Collateral and any and all renewals or extensions

thereof (collectively hereafter referred to as the “Leases™), all as hereinafter provided.

NOW, THEREFORE, THIS AGREEMENT WITNESSETH, that for good
and valuable consideration, the receipt and sufficiency of which is hereby acknowledged,
Borrower does hereby bargain, sell, transfer, assign, convey, set over and deliver unto Agent, for
the benefit of Lender, all right, title and interest of the Borrower in, to and under the Leases
including any and all future leases hereinafter entered into by Borrower relating to the Collateral
and all amendments, extensions and renewals of said Leases and all rents, income and profits
which may now or hereafter be or become due or owing under the Leases or on account of the
use of the Collateral.

This Assignment is given and intended as continuing collateral for the payment of all of
the Obligations of the Borrower to Lender and agent as provided for in the Security Agreement,
including any and all interest thereon and expenses therefor and any and all extensions and/or
renewals of the referenced Obligations, whether such Obligations shall at any time or from time
to time have been reduced or paid in full and thereafter increased or re-incurred, and no renewal

of, or extension of time of payment of the subject Obligations or any part thereof, and no

agreement not to sue or release or discharge any person liable therefor or thereon, or release or
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exchange of other collateral or any act or thing whatsoever shall diminish, discharge, impair or
affect this Assignment or the security afforded hereby, save payment in full by the Borrower to
Lender and Agent of all Obligations under the Security Agreement. If payment of all such
Obligations is made in full by the Borrower and no default thereunder exists, then Borrower shall

be entitled to have this Assignment discharged.

Borrower warrants, covenants and agrees with Agent and Lender as follows:

1. That it is the sole owner of the entire Lessor's interest in the Leases, and
that it has not and shall not execute any other assignment of any of the Leases or the rents,
income and profits accruing from the Collateral, and that it has not and shall not perform any acts
or execute any other instruments which might prevent Agent from fully exercising its rights
under any of the terms, covenants and conditions of this Assignment.

2. That the Leases are, or in the case of future Leases will be, valid and
enforceable in accordance with their terms and have not been altered, modified, amended,
terminated, renewed nor have any of the terms and conditions thereof been waived in any
manner whatsoever except as approved in writing by Agent and shall not te altered, modified,
amended, terminated, renewed or any term or condition thereof be waived without the prior
written approval of Agent.

3. That there are no defaults now existing under the Leases and there exists
no state of facts which, with the giving of notice or lapse of time or both, would constitute a
default under any of the Leases; and that Borrower will fulfill or perform each and every
condition and covenant of the Leases by Lessor to be fulfilled or performed, give prompt notice
to Agent of any notice of default by Borrower under the Leases received by Borrower, together

with a complete copy of any such notice. Borrower shall, at the sole cost and expenses of




Borrower, enforce, short of termination of the Leases, the performance or observance of each
and every covenant and condition of such Lease by the other parties thereto.

4. Notwithstanding any provision of the Leases to the contrary, upon the
occurrence of a default under said Leases, Borrower shall take no action tc effect a termination
of the Leases without first giving to Agent written notice thereof and a reasonable time thereafter
within which either (i) to take appropriate action to cure the default; (ii) to obtain possession of
the Collateral (including possession by a receiver); or (iii) to institute, prosecute and complete
foreclosure proceedings or otherwise acquire the Collateral with diligence.

5. That it has not and shall not collect, or accept payment of, rent under the
Leases more than one month in advance.

6. That it shall not, without the prior written consent of Agent, enter into any
other Leases of all or any part of the Collateral.

7. That it shall and does hereby assign and transfer to the Agent any and all
subsequent leases of all or any part of the Collateral, and shall execute and deliver at the request
of Agent all such further assurances and assignments as Agent shall from time to time require or
deem necessary.

The parties further agree as follows:

With respect to the Leases, this Assignment is absolutz and is effective
immediately. Notwithstanding the foregoing, until notified by the Agent in writing that a default
has occurred under the terms and conditions of the Note, the Security Agreecment, or any other
instrument constituting additional security for the Note, Borrower may at its option receive,
collect and enjoy the rents, income and profits accruing from the Collateral.

In the event of any default in the Note, the Security Agreement, or any other

instrument constituting additional security for the Note, Agent may, at its option, receive and
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collect all such rents, income and profits as they become due, from the Collateral and under any
and all Leases of all or any part of the Collateral. Agent shall thereafter continue to receive and
collect all such rents, income and profits, as long as such default or defaults shall exist, and
during the pendency of any foreclosure proceedings.

Borrower hereby appoints Agent its true and lawful attorney with full power of
substitution and with power for Agent in its own name, and capacity or in the name and capacity
of Borrower in the event of default to demand, collect, receive and give complete acquittance for
any and all rents, income and profits accruing from the Collateral, and at Agent’s discretion to
file any claim or take any other action or proceeding and make any settlement of any claims,
either in its own name or in the name of Borrower or otherwise, which Agent may deem
necessary or desirable in order to collect and enforce the payment of the rents, income and
profits.

Agent is hereby vested with full power to use all measures, legal and equitable,
deemed by it necessary or proper to enforce this Assignment and to collect the rents, income and
profits assigned hereunder, including the right of Agent or its designee to take possession of all
or any part of the Collateral, together with all personal property, documents, books, records,
papers and accounts of Borrower relating thereto, and may exclude the Borrower, its agents, or
servants wholly therefrom. Borrower hereby grants full power and authority to Agent to exercise
all rights, privileges and powers herein granted at any and all times hereafter, without notice to
Borrower with full power to use and apply all of the rents and other income herein assigned to
the payment of the costs of managing and operating the Collateral and of any indebtedness or
liability of Borrower to Agent, including but not limited to the payment of taxes, special
assessments, insurance premiums, damage claims, the costs of maintain.ng, repairing, and

restoring the Collateral, attorneys' fees incurred in connection with the enforcement of this
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Assignment, and of principal and interest payments due from Borrower to Agent pursuant to the
Note and the Security Agreement, all in such order as Agent may determine. Agent shall be
under no obligation to exercise or prosecute any of the rights or claims assigned to it hereunder
or to perform or carry out any of the obligations of the lessor under the Leases and does not
assume any of the liabilities in connection with or arising or growing out of the covenants and
agreements of Borrower in any Lease. Borrower hereby agrees to indemnify Agent and to hold
it harmless from any liability, loss or damage, including, without limitation, reasonable attorneys'
fees which may or might be incurred by it under any Lease or by reason of this Assignment, and
from any and all claims and demands whatsoever which may be asserted against Agent by reason
of any alleged obligations or undertakings on its part to perform, or discharge any of the terms,
covenants or agreements contained in any Lease. It is further understood that this Assignment
shall not operate to place responsibility for the control, care, management or repair of the
Collateral, or parts thereof, upon Agent nor shall it operate to make Agent liable for the
performance of any of the terms and conditions of any Lease, or for any waste of the Collateral
by Borrower or any other party under any Lease, or for any dangerous or defective condition of
the Collateral or for any negligence in the management, upkeep, repair or control of the
Collateral resulting in loss or injury or death to any lessee, licensee, employee or stranger.

Agent may take or release other security, may release any party primarily or
secondarily liable for any indebtedness secured hereby, may grant extensions, renewals or
indulgences with respect to such indebtedness and may apply any other security therefor held by
it to the satisfaction of such indebtedness without prejudice to any of its rights hereunder.

Agent and Rail Connection acknowledge and agree that Agent or Rail Connection

shall not take any action hereunder, without the authorization of Bright. Agent shall follow the
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instructions of Bright notwithstanding any objection from or failure to consent by Rail
Connection.

Agent may, at its option, although it shall not be obligated so to do, perform any
Lease covenant for and on behalf of the Borrower and any monies expended in so doing shall be
chargeable with interest to the Borrower and added to the indebtedness secured hereby.

Waiver or acquiescence by Agent in any default by the Borrower, or failure of the
Agent to insist upon strict performance by the Borrower of any warranties or agreements in this
Assignment, shall not constitute a waiver of any subsequent or other default or failure, whether
similar or dissimilar.

The rights and remedies of Agent under this Assignment are cumulative and are
not in lieu of, but are in addition to any other rights or remedies which Agant shall have under
the Note, the Security Agreement, or any other instrument constituting security for the
Obligations, or at law or in equity.

If any term of this Assignment, or the application thereof to any person or
circumstances, shall, to any extent, be invalid or unenforceable, the remainder of this
Assignment, or the application of such term to persons or circumstances other than those as to
which it is invalid or unenforceable, shall not be affected thereby, and each term of this
Assignment shall be valid and enforceable to the fullest extent permitted by law.

Whenever, pursuant to this Assignment, consent by Agent is necessary for the
taking of any action, such consent shall not be unreasonably withheld.

This Assignment may be executed in one or more counterparts, each of which will

be deemed an original of this Assignment and all of which, taken together, will be deemed to

constitute one and the same Assignment.
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WITNESS the following signatures as of the 3rd day of May, 2006.

CAN RAILCAR, LLC

Its P’f mderﬁ

“Assignor”
LAND USE CORPORATION

By

Its

“Agent”

WILLIAM T. BRIGHT
“Bright”

“Rail Connection”




WITNESS the following signatures as of the 3rd day of May, 2006.

NORTH AMERICAN RAILCAR, LLC

By

Its President

“Assignor”

LAND USE CORPORATION

(I,

Byﬁ/ﬁf; e

“Agent”

Vi~ 27 e

WILLIAM T. BRIGHT
“Bright”

RAIL CONNECTION, INC.

By

Its Vice President

“Rail Connection”




STATE OF WEST VIRGINIA )
) ss.
COUNTY OF KANAWHA )

On this 3 A day of May, 2006, before me personally appeared W. Kurt
Higginbotham, to me personally known, who being by me duly sworn, says that he is the
President of North American Railcar, LLC, a West Virginia limited liability company, that the
foregoing instrument was signed on behalf of said limited liability company by authority of its
Members, and he acknowledged that the execution of the foregoing instrument was the free act

and deed of said limited liability company.

. NOTARY PUBLIC
W, QTATE OF WEST VIRGINIA

TERESA L. HOSKINS
414 FITZHUGH STREET

e miaion it w-:ﬁ “Notary Public
My commission expires: l a% Q. OO
STATE OF WEST VIRGINIA )
) ss.
COUNTY OF NICHOLAS )
On this day of May, 2006, before me personally appeared , to me
personally known, who being by me duly sworn, says that he is the of

Land Use Corporation, a West Virginia corporation, as Agent for William T. Bright and Rail
Connection, Inc., that the foregoing instrument was signed on behalf of said corporation by
authority of its Board of Directors, and he acknowledged that the execution of the foregoing
instrument was the free act and deed of said corporation.

(Seal)

Notary Public

My commission expires:

——-——J




STATE OF WEST VIRGINIA )

) ss.
COUNTY OF KANAWHA )

On this day of May, 2006, before me personally appeared W. Kurt
Higginbotham, to me personally known, who being by me duly sworn, says that he is the
President of North American Railcar, LLC, a West Virginia limited liability company, that the
foregoing instrument was signed on behalf of said limited liability company by authority of its
Members, and he acknowledged that the execution of the foregoing instruraent was the free act
and deed of said limited liability company.

(Seal)

Notary Public

My commission expires:

STATE OF WEST VIRGINIA )
) ss.
COUNTY OF NICHOLAS )

On this 3"9 day of May, 2006, before me personally appeared\mme L DS, to me
personally known, who being by me duly sworn, says that he is the D,’gg’ld ik ) of
Land Use Corporation, a West Virginia corporation, as Agent for William T. Bright and Rail
Connection, Inc., that the foregoing instrument was signed on behalf of said corporation by
authority of its Board of Directors, and he acknowledged that the execution of the foregoing
instrument was the free act and deed of said corporation.

PP P .

OFFICIAL SEAL
NOTARY PUBLIC
STATE OF WEST VIRGINIA
KRISTY L. ROBERTS
1515 QRASSY CREEK ROAD

g LEIVASY, WV 26676
My commission expires January 4, 2015

N / Yoty B Rawd
N?“ary Public \

- —
My commission expires:\ja N ’[ H/ } cls




STATE OF WEST VIRGINIA )
) ss.
COUNTY OF NICHOLAS )

On this 5 rd day of May, 2006, before me personally appeared William T. Bright, to
me known to be the person described in and who executed the forgoing instrument and he
acknowledged that he executed the same as his free act and deed.

:FFEIAL SEALV
NOTARY PUBLIC
STATE OF WEST VIRGINIA
KRISTY L. ROBERTS

1515 GRASSY CREEK ROAD
‘ LEIVASY, Wy 268678
/ AMicommiuion expires January 4, 2015

STATE OF WEST VIRGINIA )
) ss.
COUNTY OF KANAWHA )

On this day of May, 2006, before me personally appeared W. Kurt
Higginbotham, to me personally known, who being by me duly sworn, says that he is the Vice
President of Rail Connection, Inc., a West Virginia corporation, that the foregoing instrument
was signed on behalf of said corporation by authority of its Board of Directors, and he
acknowledged that the execution of the foregoing instrument was the free act and deed of said
corporation.

(Seal)

Notary Public

My commission expires:

414633




STATE OF WEST VIRGINIA )

) ss.
COUNTY OF NICHOLAS )

On this day of May, 2006, before me personally appeared William T. Bright, to
me known to be the person described in and who executed the forgoirg instrument and he
acknowledged that he executed the same as his free act and deed.

(Seal)

Notary Public

My commission expires:

STATE OF WEST VIRGINIA )

) ss.
COUNTY OF KANAWHA )

On this 3T0\ day of May, 2006, before me personally appeared W. Kurt
Higginbotham, to me personally known, who being by me duly sworn, says that he is the Vice
President of Rail Connection, Inc., a West Virginia corporation, that the foregoing instrument
was signed on behalf of said corporation by authority of its Board of Directors, and he
acknowledged that the execution of the foregoing instrument was the free act and deed of said

corporation.
STATE OF WEST VIRGINIA
414 FITZHUGH STREET .
RAVENSWOOD, WV 26164 PO -

?" My commission axpkes July 2,2007  § Notary Public

TR SR

My commission expires: o0 ?

414633
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EXHIBIT A

SCHEDULE OF RAILCARS
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