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e SURFACE 1RANSTGRTATION BOARD
August 2, 2011

FEDERAL EXPRESS

Ms. Cynthia T. Brown

Director, Sectiont of Administration
Office of Proceedings

395 E. Street, SW

Surface Transportation Board
Washington, DC 20423-0001

Dear Ms. Brown:

I have enclosed for recordation an original and one counterpart of the document described
below, to be recorded pursuant to Section 11301 of Title 49 of the U.S. Code.

The document is a Commercial Security Agreement, a “primary document” dated August 2,
2011. The names and addresses of the parties to the document are as follows:

Secured Party: COMMERCE BANK

7650 Edinborough Way, Suite 150

Edina, Minnesota 55435
Debtor: PROGRESSIVE RAIL INCORPORATED

21778 Highview Avenue

Lakeville, Minnesota 55044.
A description of the equipment covered by the enclosed primary document is as follows:

Five (5) Electromotive SW 1500 Locomotives, Unit Nos. PGR 36, PGR 37, PGR 67,
PGR 74 and PGR 2347,
one (1) Electromotive SD39 Locomotive, Unit No. PGR 40, and
one (1) Electromotive SD38-2 Locomotive. Unit No. PGR 42
A complete listing of the equipment is attached hercto as Exhibit A.

A short summary of the enclosed “primary document™ to appear in the index follows:

Security Agreement

A fee of $41.00 is enclosed. Please return stamped copies of the enclosed document to the

undersigned at the above address for Lender.
V? y yours,
Rrian/R. r\/
Senior Vice President

Enclosures
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SECURITY AGREEMENT

1
DATED: August c)-— 4 2011

DEBTOR:

PROGERSSIVE RAIL INCORPORATED
Organizational No.: 8Z-515

State of Formation of Debtor: Minnesota

Address of Debtor: 21778 Highview Avenue
Lakeville, MN 55044

PLEDGORS (OR INDIVIDUALLY A PLEDGOR):

PROGERSSIVE RAIL INCORPORATED,
a Minnesota corporation
Organizational No.: 8Z-515

EMPIRE BUILDER INVESTMENTS INC.,,
a Minnesota corporation
Organizational No.: 7Z-740

RAIL RETRIEVERS LOGISTICS, LLC,
a Minnesota limited liability company
Organizational No.: 594380-2

CENTRAL MIDLAND RAILWAY COMPANY,
an Indiana corporation
Organizational No.:

SCOTT LAND COMPANY, LLC,
a Minnesota limited liability company
Organizational No.: 1201939-2

durtrAGE TRANSPORTATION BOARD

SECURED PARTY:

COMMERCE BANK
7650 Edinborough Way, Suite 150
Edina, MN 55435

1. Security Interest and Collateral. To secure the payment and performance of each and
every debt, liability and obligation of every type and description that Pledgors may now or at any
time hereafter owe to Secured Party (whether such debt, liability or obligation now exists or is
hereafter created or incurred, and whether it is or may be direct or indirect, due or to become due,
absolute or contingent, primary or secondary, liquidated or unliquidated, or joint, several or joint and
several; all such debts, liabilities and obligations collectively referred to as the "Obligations"), Each
Pledgor hereby grants Secured Party a security interest (the "Security Interest") in the following

property (the "Collateral"):



(a) INVENTORY:

All inventory of Pledgor, whether now owned or hereafter acquired and wherever
located;

(b)  EQUIPMENT:

All equipment of Pledgor, whether now owned or hereafter acquired, including but
not limited to all present and future machinery, vehicles, furniture, fixtures, manufacturing
equipment, shop equipment, office and recordkeeping equipment, parts and tools, and the
goods described in any equipment schedule or list herewith or hereafter furnished to Secured
Party by Pledgors or Pledgor (but no such schedule or list need be furnished in order for the
security interest granted herein to be valid as to all of Pledgor's equipment);

(c) ACCOUNTS AND OTHER RIGHTS TO PAYMENT:

Each and every right of Pledgor to the payment of money, whether such right to
payment now exists or hereafter arises, whether such right to payment arises out of a sale,
lease or other disposition of goods or other property by Pledgor, out of a rendering of
services by Pledgor, out of a loan by Pledgor, out of the overpayment of taxes or other
liabilities of Pledgor, or otherwise arises under any contract or agreement, whether such right
to payment is or is not already earned by performance, and howsoever such right to payment
may be evidenced, together with all other rights and interests (including all liens and security
interests) that Pledgor may at any time have by law or agreement against any account
Pledgor or other obligor obligated to make any such payment or against any of the property
of such account Pledgor or other obligor; all including but not limited to all present and
future payment intangibles, debt instruments, chattel paper, accounts, deposit accounts, loans
and obligations receivable and tax refunds;

(d) INTANGIBLES:

All intangibles of Pledgor, whether now owned or hereafter acquired, including but
not limited to, general intangibles, investment property, software, applications for patents,
patents, copyrights, trademarks, trade secrets, goodwill, tradenames, customers lists, permits
and franchises, internet domain names, uniform resource locators (URL’s), website contracts
and registration rights and the right to use Pledgor's name;

together with all substitutions and replacements for and products of any of the foregoing property
and together with proceeds of any and all of the foregoing property and, in the case of all tangible
Collateral, together with all accessions and together with (i) all accessories, attachments, parts,
equipment and repairs now or hereafter attached or affixed to or used in connection with any such

goods, and (ii) all warehouse receipts, bills of lading and other documents of title now or hereafter
covering such goods.

2. Representations, Warranties and Agreements. Each Pledgor represents, warrants and
agrees that:

(a) Pledgor is a corporation or a limited liability company.

(b)  The Collateral will be used primarily for business purposes.



(c) Pledgor's chief executive office is located at the address of Debtor or as
otherwise shown at the beginning of this Agreement.

3. Additional Representations, Warranties and Agreements. Each Pledgor represents,
warrants and agrees that:

(a) Pledgor has (or will have at the time Pledgor acquires rights in Collateral
hereafter arising) absolute title to each item of Collateral free and clear of all security
interests, liens and encumbrances, except the Security Interest and liens permitted under the
Loan Agreement, and will defend the Collateral against all claims or demands of all persons
other than Secured Party and the holders of permitted liens. Any such security interests, liens
or encumbrances not permitted under this Agreement shall be void. Pledgor will not sell or
otherwise dispose of the Collateral or any interest therein without the prior written consent of
Secured Party, except that, until the occurrence of an Event of Default and the revocation by
Secured Party of Pledgor's right to do so, Pledgor may sell any inventory constituting
Collateral to buyers in the ordinary course of business. This Agreement has been duly and
validly authorized by all necessary corporate or company action.

(b) Pledgor will not permit any tangible Collateral to be located in any state (and,
if county filing is required, in any county) in which a financing statement covering such
Collateral is required to be, but has not in fact been, filed in order to perfect the Security
Interest.

(c) Each right to payment and each instrument, document, chattel paper and
other agreement constituting or evidencing Collateral is (or will be when arising or issued)
the valid, genuine and legally enforceable obligation, subject to no defense, set-off or
counterclaim (other than those arising in the ordinary course of business) of the account
Pledgor or other obligor named therein or in Pledgor's records pertaining thereto as being
obligated to pay such obligation. Pledgor will neither agree to any material modification or
amendment nor agree to any cancellation of any such obligation without Secured Party's
prior written consent, and will not subordinate any such right to claims of other creditors of
such account Pledgor or other obligor.

(d) Each Pledgor will:

(i) keep all tangible Collateral in good repair, working order and
condition, normal depreciation excepted, and will, from time to time,
replace any worn, broken or defective parts thereof;

(i) promptly pay all taxes and other governmental charges levied or
assessed upon or against any Collateral or upon or against the
creation, perfection or continuance of the Security Interest except as
Pledgor shall contest in good faith and by appropriate proceedings
providing such reserves as are required by generally accepted
accounting principles;

(iii)  keep all Collateral free and clear of all security interests, liens and
encumbrances except the Security Interest and permitted liens as
described above;



(iv)

W

(vi)

(vii)

(vii)

(ix)

)

(xi)

at all reasonable times, permit Secured Party or its representatives to
examine or inspect any Collateral, wherever located, and to examine,
inspect and copy Pledgor's books and records pertaining to the
Collateral and its business and financial condition and to send and
discuss with account debtor and other obligors requests for
verifications of amounts owed to Pledgor;

keep accurate and complete records pertaining to the Collateral and
pertaining to Pledgor’s business and financial condition and submit to
Secured Party such periodic reports concerning the Collateral and
Pledgor's business and financial condition as Secured Party may from
time to time reasonably request;

promptly notify Secured Party of any loss of or material damage to
any Collateral or of any adverse change, known to Pledgor, in the
prospect of payment of any sums due on or under any instrument,
chattel paper, or account constituting Collateral;

if Secured Party at any time so requests (whether the request is made
before or after the occurrence of an Event of Default), promptly
deliver to Secured Party any instrument, document or chattel paper
constituting Collateral, duly endorsed or assigned by Pledgor;

at all times keep all tangible Collateral insured against risks of fire
(including so-called extended coverage), theft, collision (in case of
Collateral consisting of motor vehicles) and such other risks and in
such amounts as Secured Party may reasonably request with any loss
payable to Secured Party to the extent of its interest;

from time to time authorize such financing statements as Secured
Party may reasonably require in order to perfect the Security Interest
and, if any Collateral consists of an asset subject to a certificate of
title, execute such documents as may be required to have the Security
Interest properly noted on a certificate of title;

pay when due or reimburse Secured Party on demand for all costs of
collection of any of the Obligations and all other out-of-pocket
expenses (including in each case all reasonable attorneys' fees)
incurred by Secured Party in connection with the creation, perfection,
satisfaction, protection, defense or enforcement of the Security
Interest or the creation, continuance, protection, defense or
enforcement of this Agreement or any or all of the Obligations,
including expenses incurred in any litigation or bankruptcy or
insolvency proceedings;

execute, deliver or endorse any and all instruments, documents,
assignments, security agreements and other agreements and writings
that Secured Party may at any time reasonably request in order to
secure, protect, perfect or enforce the Security Interest and Secured
Party's rights under this Agreement;

4



(xii) not use or keep any Collateral, or permit it to be used or kept, for any
unlawful purpose or in violation of any federal, state or local law,
statute or ordinance;

(xiii) not permit any tangible Collateral to become part of or to be affixed
to any real property without first assuring to the reasonable
satisfaction of Secured Party that the Security Interest will be prior
and senior to any interest, or lien then held or thereafter acquired by
any mortgagee of such real property or the owner or purchaser of any
interest therein; and : '

(xiv) inform Secured Party of any change to Pledgor’s name, address or
state of formation prior to the effective date of such change and
authorize and deliver to Secured Party any financing statement that is
necessary as a result of that change to maintain the perfected status of
the Security Interest.

If Pledgor at any time fails to perform or observe any agreement contained in this Section
3(d), and if such failure shall continue for a period of ten calendar days after Secured Party
gives Pledgor written notice thereof (or, in the case of the agreements contained in clauses
(viii) and (ix) of this Section 3(d), immediately upon the occurrence of such failure, without
notice or lapse of time), Secured Party may (but need not) perform or observe such
agreement on behalf and in the name, place and stead of Pledgor (or, at Secured Party's
option, in Secured Party's own name) and may (but need not) take any and all other actions
that Secured Party may reasonably deem necessary to cure or correct such failure (including,
without limitation, the payment of taxes, the satisfaction of security interests, liens, or
encumbrances, the performance of obligations under contracts or agreements with account
debtors or other obligors, the procurement and maintenance of insurance, the filing of
financing statements, the endorsement of instruments, and the procurement of repairs,
transportation or insurance); and, except to the extent that the effect of such payment would
be to render any loan or forbearance of money usurious or otherwise illegal under any
applicable law, Pledgor shall thereupon pay Secured Party on demand the amount of all
moneys expended and all costs and expenses (including reasonable attorneys' fees) incurred
by Secured Party in connection with or as a result of Secured Party's performing or observing
such agreements or taking such actions, together with interest thereon from the date
expended or incurred by Secured Party at the highest rate then applicable to any of the
Obligations. To facilitate the performance or observance by Secured Party of such
agreements of Pledgor, Pledgor hereby irrevocably appoints (which appointment is coupled
with an interest) Secured Party, or its delegate, as the attorney-in-fact of Pledgor with the
right (but not the duty) from time to time to create, prepare, complete, execute, deliver,
endorse or file, in the name and on behalf of Pledgor, any and all instruments, documents,
financing statements, termination statements for filings not permitted under this Agreement
held by other secured parties, applications for insurance and other agreements and writings

required to be obtained, executed, delivered or endorsed by Pledgor under this Section 3 and
Section 4.

4. Lock Box. Collateral Account. If Secured Party so requests at any time (whether
before or after the occurrence of an Event of Default), Pledgor will direct each of its account debtors
to make payments due under the relevant account or chattel paper directly to a special lockbox to be



under the control of Secured Party. Pledgor hereby authorizes and directs Secured Party to deposit
into a special collateral account to be established and maintained with Secured Party all checks,
drafts and cash payments, received in such lockbox. All deposits in such collateral account shall
constitute proceeds of Collateral and shall not constitute payment of any Obligations. At its option,
Secured Party may at any time, apply finally collected funds on deposit in such collateral account to
the payment of the Obligations in such order of application as Secured Party may determine, or
permit Pledgor to withdraw all or any part of the balance on deposit in such collateral account. Ifa
collateral account is so established, Pledgor agrees that it will promptly deliver to Secured Party, for
deposit into such collateral account all payments on accounts and chattel paper received by it. All
such payments shall be delivered to Secured Party in the form received (except for Pledgor's
endorsement where necessary). Until so deposited, all payments on accounts and chattel paper
received by debtors shall be held in trust by Pledgor for and as the property of Secured Party and
shall not be commingled with any funds or property of Pledgor.

5. Account Verification and Collection Rights of Secured Party. Secured Party shall
have the right to verify any accounts in the name of debtors or in its own name; and Pledgor,

whenever requested, shall furnish Secured Party with duplicate statements of the accounts, which
statements may be mailed or delivered by Secured Party for that purpose. Notwithstanding Secured
Party's rights under Section 4 with respect to any and all debt instruments, chattel papers, accounts,
and other rights to payment constituting Collateral (including proceeds), Secured Party may at any
time (both before and after the occurrence of an Event of Default) notify any account debtors, or any
other person obligated to pay any amount due, that such chattel paper, account, or other right to
payment has been assigned or transferred to Secured Party for security and shall be paid directly to
Secured Party. If Secured Party so requests at any time, Pledgor will so notify such account debtors
and other obligors in writing and will indicate on all invoices to such account debtors or other
obligors that the amount due is payable directly to Secured Party. At any time after Secured Party or
Pledgor gives such notice to an account debtor or other obligor, Secured Party may (but need not}, in
its own name or in Pledgor's name, demand, sue for, collect or receive any money or property at any
time payable or receivable on account of, or securing, any such chattel paper, account, or other right
to payment, or grant any extension to, make any compromise or settlement with or otherwise agree
to waive, modify, amend or change the obligations (including collateral obligations) of any such
account debtors or other obligor. :

6. Assignment of Insurance. Pledgor hereby assigns to Secured Party, as additional
security for the payment of the Debtor’s Obligations, any and all moneys (including but not limited
to proceeds of insurance and refunds of unearned premiums) due or to become due under and all
other rights of Pledgor under or with respect to, any and all policies of insurance covering the
Collateral, and Pledgor hereby directs the issuer of any such policy to pay any such moneys directly
to Secured Party. Both before and after the occurrence of an Event of Default, Secured Party may
(but need not), in its own name or in Pledgor's name, execute and deliver proofs of claim, receive all
such moneys, endorse checks and other instruments representing payment of such moneys, and
adjust, litigate, compromise or release any claim against the issuer of such policy.

7. Events of Default. An Event of Default under the Term Loan Agreement among
Debtor and Secured Party dated as of the date hereof shall be an Event of Default hereunder.

8. Remedies upon Event of Default. Upon the occurrence of an Event of Default under
Section 7 and at any time thereafter, Secured Party may exercise any one or more of the following
rights and remedies: (i) declare all unmatured Obligations to be immediately due and payable, and
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the same shall thereupon be immediately due and payable, without presentment of other notice or
demand; (ii) exercise and enforce any or all rights and remedies available upon default to a secured
party under the Uniform Commercial Code, including but not limited to the right to take possession
of any Collateral, proceeding without judicial process or by judicial process (without a prior hearing
or notice thereof, which Each Pledgor hereby expressly waives), and the right to sell, lease or
otherwise dispose of any or all of the Collateral, and in connection therewith, Secured Party may
require Pledgor to make the Collateral available to Secured Party at a place to be designated by
Secured Party that is reasonably convenient to both parties, and if notice to Pledgor of any intended
disposition of Collateral or any other intended action is required by law in a particular instance, such
notice shall be deemed commercially reasonable if given (in the manner specified in Section 10) at
least 10 calendar days prior to the date of intended disposition or other action; (iii) exercise or
enforce any or all other rights or remedies available to Secured Party by law or agreement against the
Collateral, against Pledgor or against any other person or property. Secured Party is hereby granted a
nonexclusive, worldwide and royalty-free license to use or otherwise exploit all trademarks, trade
secrets, franchises, copyrights and patents of Pledgor that Secured Party deems necessary or
appropriate to the disposition of any Collateral,

9, Other Personal Property. Unless at the time Secured Party takes possession of any
tangible Collateral, or within seven days thereafter, Pledgor gives written notice to Secured Party of
the existence of any goods, papers or other property of Pledgor, not affixed to or constituting a part
of such Collateral, but that are located or found upon or within such Collateral, describing such
property, Secured Party shall not be responsible or liable to Pledgor for any action taken or omitted
by or on behalf of Secured Party with respect to such property without actual knowledge of the
existence of any such property or without actual knowledge that it was located or to be found upon
or within such Collateral.

10.  Miscellaneous. This Agreement does not contemplate a sale of accounts, payment
intangibles or chattel paper. This Agreement can be waived, modified, amended, terminated or
discharged and the Security Interest can be released, only explicitly in a writing signed by Secured
Party. A waiver signed by Secured Party shall be effective only in a specific instance and for the
specific purpose given. Mere delay or failure to act shall not preclude the exercise or enforcement of
any of Secured Party's rights or remedies. All rights and remedies of Secured Party shall be
cumulative and may be exercised singularly or concurrently, at Secured Party's option, and the
exercise or enforcement of any one such right or remedy shall neither be a condition to nor bar the
exercise or enforcement of any other. All notices to be given to Pledgor shall be deemed sufficiently
given if delivered or mailed by registered or certified mail, postage prepaid, to Pledgor at its address
set forth above or at the most recent address shown on Secured Party's records. Secured Party's duty
of care with respect to Collateral in its possession (as imposed by law) shall be deemed fulfilled if
Secured Party exercises reasonable care in physically safekeeping such Collateral or, in the case of
Collateral in the custody or possession of a bailee or other third person, exercises reasonable care in
the selection of the bailee or other third person, and Secured Party need not otherwise preserve,
protect, insure or care for any Collateral. Secured Party shall not be obligated to preserve any rights
Pledgor may have against prior parties, to realize on the Collateral at all or in any particular manner
or order, or to apply any cash proceeds of Collateral in any particular order of application and
Secured Party may disclaim any and all implied warranties (as imposed by law) in connection with
the disposition of Collateral. This Agreement shall be binding upon and inure to the benefit of
Pledgor and Secured Party and their respective heirs, representatives, successors and assigns and
shall take effect when signed by Pledgor and delivered to Secured Party, and Pledgor waives notice
of Secured Party's acceptance hereof. Secured Party may execute this Agreement if appropriate for
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the purpose of filing, but the failure of Secured Party to execute this Agreement shall not affect or
impair the validity or effectiveness of this Agreement. This Agreement shall be governed by the
internal laws of the State of Minnesota. If any provision or application of this Agreement is held
unlawful or unenforceable in any respect, such illegality or unenforceability shall not affect other
provisions or applications that can be given effect and this Agreement shall be construed as if the
unlawful or unenforceable provision or application had never been contained herein or prescribed
hereby. All representations and warranties contained in this Agreement shall survive the execution,
delivery and performance of this Agreement and the creation and payment of the Obligations.
Pledgor hereby irrevocably submits to the jurisdiction of the Minnesota District Court, Fourth
District, and the Federal District Court, District of Minnesota, Fourth Division, over any action or
proceeding arising out of or relating to this Agreement and agrees that all claims in respect of such
action or proceeding may be heard and determined in any such court. The term "Pledgors” shall
refer to each entity signing this Agreement as Pledgor separately and to both or all of them jointly;
all such persons shall be bound both severally and jointly with the other(s); and the Obligations shall
include all debts, liabilities and obligations owed to Secured Party bf the Debtor, and all property
described in Section 1 shall be included as part of the Collateral, whether it is owned jointly by one

f them.
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Exhibit A

Description of Locomotives
Five (5) Electromotive SW1500 Locomotives

Count Unit No.
PGR 36
PGR 37
PGR 67
PGR 74

PGR 2347

P WN

One (1) Electromotive SD39 Locomotive

Count Unit No.
1 PGR 40

One (1) Electromotive SD38-2 Locomotive

Count Unit No.
1 PGR 42



CORPORATE FORM OF ACKNOWLEDGEMENT

I, James E. Senske, certify that I am President of Commerce Bank, that the seal affixed to the
forgoing instrument is the corporate seal of said corporation, that the instrument was signed
and sealed on behalf of the corporation by authority of its Board of Directors, and that I
acknowledge that the execution of the foregoing instrument was the free act and deed of the
corporation. I further declare under penalty of perjury that the foregoing is true and correct.

Executed on August %, 2011

S/ Imalle

Sighatug__

State of Minnesota
County of Hennepin ss:

On this _4* day of August, 2011 before me personally appeared James E. Senske, to me
personally known, who being by me duly sworn, says that he is the President of Commerce
Bank, that the seal affixed to the foregoing instrument is the corporate seal of said corporation,
that said instrument was signed and sealed on behalf of said corporation by authority of its
Board of Directors, and he acknowledged that the execution of the foregoing instrument was
the free act and deed of said corporation.

No Seal

Signature of Notary Public f---.;{ o L

My commission expires if3i /10

JESSICAL FRISCH
NOTARY PUBLIC

MINNESOTA

"ot
) g
S’y Commusscr Expres Jan 31, 2018
M




CORPORATE FORM OF ACKNOWLEDGEMENT

I, David Fellon, certify that I am President of Progressive Rail Incorporated, that the seal
affixed to the forgbing instrument is the corporate seal of said corporation, that the instrument
ealed on behalf of the corporation by authority of its Board of Directors, and

Signature

State of Minnesota
County of &éz&&«?éts&

On this Z_ﬂ% day of August, 2011 before me personally appeared David Fellon, to me
personally known, who being by me duly sworn, says that he is the President of Progressive
Rail Incorporated, that the seal affixed to the foregoing instrument is the corporate seal of
said corporation, that said instrument was signed and sealed on behalf of said corporation by
authority of its Board of Directors, and he acknowledged that the execution of the foregoing
instrument was the free act and deed of said corporation.

No Seal

. ; . SHELLEY F KARG
Signature of Notary Public . i Notary Public
X, Minnesota
My commission expires 3 { 1y Commession Expres January 31,2015



