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Historic Resources under 1000 ft.



Historic Feet from
Resource Proposed
# Route
232 22
338 201
235 259
335 494
231 847
Notes:

Historic  Feet from
Resource Alternative
# 1
230 116
106 157
225 220
229 229
338 263
39 324
310 381
228 402
105 467
335 558
107 612
328 664
40 761
235 765
110 816
102 817
309 831
234 849
38 853
109 915
103 919
233 920
227 944
101 950

Historic  Feet from
Resource Alternative
# 2
234 77
233 187
338 267
235 344
231 497
230 544
335 554
328 650
229 956

Resource #s are those used in the Rural Historic Landscape Study.
List includes all historic resources determined eligible or potentially eligible for the National Register of Historic Places.

Historic  Feet from
Resource Alternative
# 3
239 207
338 268
335 561
238 593
328 658
240 934

A-1

Feet from
Historic  Eastern
Resource Bypass
# Route
204 392
335 629
205 943

Feet from

SGR's
Modified
Historic  Medina
Resource Dam
# Route
216 204
214 778
339 954
72 985

Feet from
MCEAA
Historic Medina
Resource Dam
# Alternative

336 206
335 685
75 886
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ATTORNEYS AT LAW

David H. Coburn 1330 Connecticut Avenue, NW

202.429.8063 Washington. DC 20036-1795
dcoburn@steptoe.com Tel 202.429.3000
Fax 2024293902

steptoe.com

January 16, 2007

F. Lawrence Oaks

State Historic Preservation Officer
Texas Historical Commission
1511 Colorado

Austin, TX 78711

Re:  Southwest Gulf Railroad Company, Medina County, TX
Project Review Under Section 106 of the National Historic Preservation Act of 1966

Dear Mr. Oaks:

Thank you for meeting with me, Tom Ransdell and Clay Upchurch on January 11 to discuss the
Southwest Gulf Railroad (“SGR™) matter. I thought that it would be useful to reiterate in writing the
terms of the proposed agreement that SGR raised for your consideration, and appropriate to copy on this
letter the STB’s Section of Environmental Analysis (“SEA™), Advisory Council on Historic Preservation
and each of the Section 106 consulting parties for their information. SGR fully appreciates the THC’s
interest in supporting alignments for the SGR rail route that avoid, minimize or mitigate impacts to
cultural resources, and particularly to the Quihi Rural Historic District (“District™), as it has been
defined by the Rural Historic Landscape Study submitted with the Supplemental Draft EIS. In that
regard, SGR understands the THC’s support for the Eastern routes that are addressed in the
Supplemental Draft EIS. SGR also understands that the THC will timely offer its views on those routes
to the SEA,

SGR hopes, however, that the THC also will give consideration to the proposal that SGR has
made for additional mitigation with respect to the Proposed Route. That proposal is designed to build on
the natural advantages of the Proposed Route by mitigating its impact on cultural resources. The
benefits of the Proposed Route include (1) a shorter length (essentially a straight line) and, related to
that, a smaller footprint in the area than any of the Eastern routes under consideration; (2) likely fewer
impacts to irrigated farmland than the Eastern alternative routes; (3) less cut and fill than any of the
Eastern routes and therefore less disturbance to the area in general; (4) an alignment that traverses as
much as possible along property boundaries and thus that is generally less intrusive than the Eastern
alternatives to agricultural and other land uses for the property being traversed; (5) many fewer affected

WASHINGTON . NEW YORK . PHOLENIX - LOS ANGELES . LONDON - BRUSSELS

Mr. F. Lawrence Oaks
January 16, 2007
Page 2

properties not owned by SGR or affiliates; (6) fewer impacts to biological habitats than any of the
Eastern routes and (7) lower construction costs and operating costs, as well as lower air emissions.

SGR notes that the no-action proposal -- which would contemplate a substantial volume of truck
transport between the quarry site and a rail loading area that would be constructed near U.S. 90 -- also
remains an option for Vulcan. In SGR’s view, the economics favoring rail transportation along the
Proposed Route over truck transportation are significant, but diminish meaningfully to the extent that a
longer rail route such as any of the Eastern routes would be the only permitted options available. Thus,
Vulcan could decide that it would have no choice but to consider truck transportation, at least for some
period of time in that circumstance. In that event, routing of dozens of trucks through the District
unfortunately would be unavoidable, and in SGR’s view the impacts of such trucks would be much
greater than the impact of two trains/day running through the area in each direction.

Of course, SGR recognizes that the Proposed Route also traverses the District. Even though it
avoids the area of highest concentration of historic structures in that District (which is located in the
southwest portion of the District), the Route would unavoidably have some impacts to the area. To
specifically address the issues raised by that situation, and mitigate the impacts to the greatest degree
possible, SGR has developed the following proposal for your consideration and the consideration of the
Board’s Section of Environmental Analysis:

1. SGR would offer a conservation easement on the property that it or its affiliates own in
the Historic District proximate to the rail line. The easement would be designed so that THC would be
in a position to control development on the property subject to the easement. The easement would be in
place for a distance of at least about 1.3 miles, constituting almost half of the length of the portion of the
Proposed Route traversing the District. Further, SGR would not oppose (and in fact would encourage)
other landowners in the boundaries of the District from which it would need to acquire its right of way
to establish similar conservation easements under which THC could exercise authority to control
development within the District.

2. During the final engineering phase, SGR would adjust the alignment of the Proposed
Route pursuant to a process that would be spelled out in a Programmatic Agreement to entirely avoid
any direct impacts to specific contributing elements in the District, including the stone wall and any
other structures identified in the Landscape Study. SGR would work closely with its own cultural
resources consultant and consult with THC in doing so. In this regard, SGR is prepared to adjust the
alignment of the Proposed Route so that it would follow a portion of Alternative 3 to avoid the stone
wall and also traverse along a portion of a pipeline right of way already in the District.

3. By virtue of the construction cost savings that it would achieve were it able to construct
the Proposed Route as opposed to any one of the Eastern alternatives, SGR would be in a position to
provide a substantial contribution to the Texas Preservation Trust Fund for THC’s discretionary use in
supporting grants and loans designed to encourage preservation, rehabilitation, restoration or similar
goals within the District. I have further discussed this contribution with my client and have been
advised that the contribution would be in an amount of $500,000. Further, SGR is prepared to work
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with you and your staff to structure this contribution in a manner such that the amount of the
contribution might be eligible, to the extent possible, for possible matching by government funds, or
otherwise might prove as beneficial as possible to the advancement of the THC’s goals in the area.

4. Vulcan and SGR would support the adoption of any local historic preservation ordinance
that might be designed to preserve the historic integrity of the District and the listing of the District on
the National Register. SGR would also be prepared to maintain natural vegetation in the area of the
Proposed Route to mask the rail line to the greatest degree possible.

In regard to this last element of the proposal and the project generally, it bears note that SGR
proposes only to construct a single track line that will not be visible unless one is very close to the line.
In addition, as we discussed, the proposed line will be a very light density line, with only a very small
number of trains (projected at two in each direction) operating over it daily. It also bears note that SGR
believes that the portion of the line that would be most attractive to other shippers and thus the portion
of the line potentially most likely to see additional traffic would be at the far south end of the line, in the
area proximate to U.S. 90 and the proposed connection with the Del Rio subdivision of the Union
Pacific. This area is almost two miles south of the southern boundary of the District. In this area, all of
the alternatives under review, including the Eastern route alternatives, follow essentially the same
routing.

SGR hopes that you will give further due consideration to these proposals and trust that you will
agree that if this mitigation were provided, the benefits of building the line along the proposed route
could be achieved. SGR looks forward to your views and to working with you and other interested
parties to achieve a mutually satisfactory result in this matter.

Respectfully,

Y Coe—
David H. Coburn
Attorney for Southwest Gulf Railroad

cc: Ms. Victoria Rutson, SEA
Ms. Rini Ghosh, SEA
Donald Klima, ACHP
Honorable Ciro Rodriguez
Mr. Robert Hancock, Medina County Historical Commission
Mr. Jim Arterberry, Comanche Nation
Mr. Archie Gerdes
Dorla Goomby, Kiowa Tribe of Oklahoma
Robert Fitzgerald, MD, MCEAA
Holly Houghton, Mescalero Apache Tribe

Mr. F. Lawrence Oaks
January 16, 2007
Page 4

Mrs. Cynthia Lindsey, Quihi & New Fountain Historical Society
Carol Carpenter, Schweers Historical Foundation

Raymond Hernandez, Tap Pilam Tribal Council

Troy Johanntoberns, Wichita and Affiliated Tribes of Oklahoma
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TEXAS RICK PERRY, GOVERNOR
HISTORICAL JOHN L. NAU, IlI, CHATRMAN
COMMISSION F. LAWERENCE OAKS, EXECUTIVE DIRECTOR

The State Agency for Historic Preservation

January 19, 2007

Ms. Rini Ghosh

Surface Transportation Board &
Case Control Unit M lo’l
‘Washington, DC 20403 ;\"). 1
STB Finance Docket No. 34284 W

Re: Project review under Section 106 of the National Historic Preservation Act of 1966, Review of
Suppl ! Draft Enviro ! Impact Si , Southwest Gulf Railroad, STB Finance Docket No.
34284, Construction and Operation Exemption, Medina County, Texas (STB)

Dear Ms Ghosh:

This letter serves as comment on the proposed undertaking from the State Historic Preservation Officer,
the Executive Director of the Texas Historical Commission.

Our staff has reviewed the Supplemental Draft Environmental Impact Statement (SDEIS). We greatly
appreciate the Surface Transportation Board’s cooperation in undertaking the rural historic landscape
study and the careful consideration of alternative routes to potentially lessen the impact on historic
resources. In addition to the study’s importance for this project, we believe it provides crucial
information for future planning in the community and within the region.

Our agency agrees with the findings and conclusions of the SDEIS. We strongly support the utilization of
either of the environmentally preferred eastern routes. Both the Eastern Bypass Route and the MCEAA
Medina Dam Alternative significantly lessen the impact of this project on critical historic resources. Both
alternatives appear to meet the requirements of the National Historic Preservation Act to avoid or
minimize adverse effects to historic properties.

We do offer one caveat regarding the environmentally preferred routes. We hope that the Surface
Transportation Board will select whichever of these two routes that will result in the least division of
current agricultural lands. We also believe that there may be an opportunity for slight adjustments or
realignments to either of these routes to reduce the impacts on farmland operations. We pledge to work
with the Surface Transportation Board to make either of these eastern alternative routes as functional as
possible for the railroad and the landowners while still protecting the important historic resources of the
eligible Upper Quihi Rural Historic District.

Again we appreciate your agency’s efforts in the completion of this SDEIS and compliance with federal
laws.

Yours truly,

F. Lawerence Oaks, State Historic Preservation Officer

P.O. BOX 12276 - AUSTIN, TX 78711-2276 - 512/463-6100 - FAX 512/475-4872 - TDD 1-800/735-2989
www.the state.tx.us

cc!

John Nau, III. Chair, Texas Historical Commission

John Fowler, Advisory Council on Historic Preservation
Albert Hausser, Texas Historical Commission

David H. Coburn, Steptoe & Johnson, LLP.
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STB Incoming Correspondence Record

Surface Transportation Board 2
Incoming Correspondence Record #E1-2862

Correspondence Information

Docket #: FD 34284 0
Name of Sender: David F. Barton Date Received: 03/28/2007
Group: The Gardner Law Firm Date of Letter: 03/28/2007

Enclosed please find our follow up on behalf of MCEAA to Monday's NHPA consultation meeting regarding the Proposed Route.

In addition, we note here for the record our comments at that meeting with respect to 44 C.F.R. 60.3 and specifically 60.3(d), which is
he applicable federal requirement for NFIP-participant communities such as Medina County to abide by with respect to development
of structures within floodplains. This requirement is federal law, is not discretionary for NFIP-participant communities and cannot be
preempted. MCEAA reiterates that the applicant's suggestion on this point-- to modify mitigation conditions to make obtaining a permit
rom the floodplain administrator optional-- should be rejected.

Image Attachment(s)

I-Agency Consulting Parties 032807.pdf

file:///W|/Final%20EIS%20Document/17%20Appendix%20C/Individual%20Letters/EI-2862a.htm4/2/2007 1:57:10 PM

David F. Barton

Wm, Richard Davis (Retired)

Jay K. Farwell

Dawn B. Finlayson

Gregory M. Huber

R. Wes Johnsont

Mary Q. Kelly

William W, Sommers

J.P. Vogel

Thomas J. Walthall, Jr.

#Board Certified-Consumer & Commercial Law
Texas Board of Legal Specialization

\ Professional Lorporation

March 28, 2007

Victoria Rutson VIA E- FILING
Section of Environmental Analysis, Chief

U.S. Surface Transportation Board

395 E Street, SW

Washington, D.C. 20423-0001

Charlene Dwin Vaughn VIA FAX (202) 606-8647
Assistant Director AND REGULAR MAIL
Federal Permitting, Licensing, and Assistance Section

Advisory Council on Historic Preservation

Old Post Office Building

1100 Pennsylvania Avenue, NW, Suite 803

Washington, DC 20004

F. Lawrence Oaks VIA FAX (512) 475-4872
Executive Director AND REGULAR MAIL
Texas Historic Commission

P.O. Box 12276

Austin, TX 78711-2276

Dear Agency Consulting Parties:

Re:  U.S. Surface Transportation Board Finance Docket No. 34384
Southwest Gulf Railroad — Construction and Operation —~ Medina County, TX
NHPA Section 106 Consultation

Thank you all for your participation in and contribution to the consultation meeting
this past Monday in San Antonio.

This letter will serve to restate and amplify the position of our client, the Medina
County Environmental Action Association (MCEAA), with respect to the applicant’s
mitigation proposal for the proposed route, which is the subject of the ongoing
consultation

745 East Mulberry Avenue * Suite 100 « San Antonio, Texas * 78212-3167
Telephone: (210) 733-8191 « Telecopier: (210) 733-5538 + E-Mail Address: gurdner@tgif.com
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1. Delay and “Support”

At the outset, MCEAA must address the baseless charge of intent to delay that was
leveled against it at the meeting.

1t should be very clear to each of you that a situation that is least objectionable to
all of the non-agency consulting parties except the applicant and perhaps the Weiblens'
already exists, outside of this reinitiated consultation process. That situation, of course, is
the fact that Vulcan/SGR already has all of the state permits to open its quarry and has two
eastern rail routes, one of which it proposed itself, that are deemed environmentally
preferable in the Supplemental Draft Environmental Impact Statement (SDEIS) and are
likely to be licensed by the STB. Vulcan/SGR could open a rail served quarry in a matter
of months under that scenario, yet it refuses

Further, since the quarry was proposed in 1999, Vulcan has had over seven years to
obtain the state permits for that facility, and now, after applying in 2005, has them. It now
also has a settlement agreement with MCEAA whereby MCEAA will not object to
permitting actions necessary for the quarry to begin opemtic/ns‘2 Yet the quarry has not
begun operations, even though Vulcan argues that it could under the no action alternative.

So Vulcan clearly has no intention of opening the quarry without a rail license. Yet
when confronted with the opportunity to proceed with an eastern route they suggested
themselves, Vulcan/SGR instead chose this process, in order to push for, as they termed it
at Monday’s meeting, “their route.”

All resulting delay is thus a consequence of Vulcan/SGR’s selection to push for
their Proposed Route, as it has been throughout the NEPA process (resulting in the SDEIS
when Vulcan failed to present accurate information about eastern alternatives) and is now
in the NHPA process.

The reason there is no intervening cause of delay—such as MCEAA’s suggestions
that more design information is necessary to enable full disclosure of impacts and a
genuine comparison between alternatives—is that, from the perspective of the majority of
the non-agency consulting parties, the facts on the ground are not going to change.

As my law clerk stated quite clearly when responding to Mr. Coburn, we are at a
point in the process where, from our perspective, we are trying to bridge the gap between
information and guarantee.

Though, as made clear at the meeting, the Weiblens concerns can be resolved.

The rail license is specifically excepted fiom the agreement, in part because
Vulcan/SGR vigorously maintains that the quarry and rail line are not connected actions
under the National Environmental Policy Act.
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The issue is twofold: First, because the information is not adequate in its own right
to result in a guarantee, MCEAA and the majority of non-agency consulting parties allied
with it are going to apply the mitigation hierarchy of avoid, minimize, and mitigate and
insist on avoidance given the existence of two eastern alternatives that have been deemed
environmentally preferrable in the SDEIS.> MCEAA and the allied consulting parties will
essentially apply the precautionary principle.

1 brought this out in the meeting when I stated that MCEAA does not support any
alternative for any rail line. The eastern alternatives are as good as it is going to get, and
MCEAA recognizes that, which is why it concurred with the SDEIS finding that the two
eastern routes were environmentally preferable. But it is a fact of life that residents
opposed to the general idea of this project are not going to “support” any one route; rather,
they will apply a precautionary principle and object least to the routes that are less
impacting. In the end, there will never be “support,” but both this firm and MCEAA
recognize that there is a difference between political objection and grounds for litigation,
and if the mitigation hierarchy is followed, the likelihood of the latter is significantly
reduced if not eliminated.

Second, and closely related to this idea of “support,” is the idea now being pushed
by Vulcan/SGR in the reinitiated consultation that some guarantees can substitute for
information and result in support. This is what Vulcan/SGR is selling the agencies, most
specifically the Advisory Council (ACHP) and the Texas Historic Commission (THC).
What MCEAA and the majority of non-agency consulting parties said at the meeting on
Monday was first, “What standard are these tradeoffs being made under?” and second,
“We aren’t buying, because we’ve already got a better deal.” Thus, while it may have been
frustrating to THC and ACHP that MCEAA did not come out and express “support” for
one route over another, even if it was not the Vulcan/SGR Proposed Route, from
MCEAA’s perspective there is no reason to try to reach consensus on the Proposed Route
at all. The agencies could sign an agreement for one of the eastern routes tomorrow, but
regardless of whether MCEAA would “support” that agreement, that’s not what the
purpose of the meeting Monday was. Monday’s meeting was to determine whether the
consulting parties could reach consensus on the Vulcan/SGR Proposed Route in such a
way that any agreement could be negotiated specifically for that route, which, it would be
understood, would ultimately be the route constructed. The bottom line is that the agency
consulting parties should not be concerned with whether MCEAA will “support” a NHPA
agreement for the eastern routes; rather, they should be paying attention to the fact that
very few of the non-agency consulting parties seem to support doing anything more with
the Vulcan/SGR Proposed Route at this time.

In light of these facts, the more Vulcan/SGR insists on the Proposed Route, the
more process and more delay there will be, regardless of any action taken by MCEAA.
That result is compelled by where the process stands at this point, and, as we noted earlier,

3 The record demonstrates that the two eastern alternatives are reasonable and

feasible and the agency would easily be upheld in any challenge to the contrary.
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the facts on the ground and the position of a majority of the non-agency consulting parties
is not going to change

I1. The “cost” of overcoming avoidance in the mitigation hierarchy is a very high one.

To continue for a moment with the idea of bridging the gap between information
and guarantee in the previous section: The agencies should consider that it may well be
impossible to provide a sufficient guarantee to resolve adverse effect without the type of
final design information that the applicant and the agencies deem so onerous. That is
something that it may be difficult to see from the inside of the process, much like an
observer affects their observation in physics. However, it is clear that if a process is set up
that permits the applicant to proceed on the basis of less than final information, there is a
corresponding introduction of uncertainty into other decisions and analyses contingent on
that information. Thus it may well be that the price of overcoming the environmental and
historic advantages of avoidance in the mitigation hierarchy is a price that the applicant is
unwilling to pay. If I were making an economics of the law argument, I would further
point out that this result is entirely rational, despite not being preferred by Vulcan/SGR,
given the existence of two viable eastern alternatives likely to be licensed whose cost
differential relative to the Proposed Route is less than the cost of final design on the
Proposed Route.

Cost, as we pointed out, is not an appropriate consideration at this point in the
process. If Vulcan/SGR wants to take it up at final argument before the Board, that is its
prerogative, but it has no place in the NHPA consultation. What is significant, however, is
that this threshold agreement by NEPA/NHPA agencies to allow applicants to save money
and defer final design is now playing out its logical consequence, which is, the information
cost of overcoming avoidance in the mitigation hierarchy is a very high one

Further, this information burden is one that, given the record in this case and the
conclusions of the SDEIS in particular, the ACHP, STB-SEA, and THC cannot suddenly
lower at this stage by putting the blinders on and signing off on the Proposed Route if
Vulcan/SGR makes enough promises and pays enough money. There must be a
connection between the information on impacts and the mitigating promise; there must be
a connection between the promise and an enforceable guarantee; and collectively these
guarantees must overcome the adverse effects of the Proposed Route and the advantages of
avoidance, which they will not.

III. Consultation on the Proposed Route should be terminated after Vulcan/SGR’s follow
up submission.

The situation that the consulting agencies, particularly THC and ACHP, face now
with their information requests is an intractable one. The issue we believe was correctly
stated by THC at the meeting is whether the design features can be mitigated. Yet the
consulting parties do not have, and the applicant does not intend to provide, design detail
that could overcome the preference for avoidance in the mitigation hierarchy. The result is
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an endless spiral that ironically, Vulcan/SGR, the party that continues to push the Proposed
Route, complained about. It seems to MCEAA that a guarantee of avoidance must be
matched, as a practical matter, with a guarantee of similar certainty—mnot an estimate, not a
back of the envelope, not a “trust us.” The danger is that any decision to form an
agreement regarding the Proposed Route, which will not be supported by MCEAA or a
majority of the non-agency consulting parties, will be taken on a standardless basis,
because guarantees of similar certainty cannot be provided due to the assumptions and
state of the information in the record

Vulcan/SGR of course, offers promises in lieu of additional information. But as a
practical matter, the lens anyone reviewing this project will be looking at it through, if it is
ever reviewed, is the lens of “Why was the Proposed Route chosen over the
environmentally preferred eastern routes?” That seems to go directly to whether the
licensing agency and consulting agencies have adequately dealt with uncertainty over
adverse effects from the Proposed Route, which was (in part) the issue in a case remanded
to the STB in 2003. What MCEAA is saying is, you all can start down that long, arduous
road for the Proposed Route in another consultation process, but the facts of impact along
the Proposed Route are not going to change and are not going to be resolvable through that
process.

Because the facts on the ground and the position of a majority of the non-agency
consulting parties is not going to change, termination of consultation on the Proposed
Route is warranted per 36 C.F.R. 800.7(a). The adverse effects of the Proposed Route are
largely unmitigable, and the mitigation hierarchy of avoid, minimize, and mitigate should
be applied. Reasonable and feasible alternatives exist that satisfy the mitigation hierarchy
and which the licensing agency has deemed environmentally preferable, with the SHPO’s
concurrence. The conclusions of the licensing agency’s SDEIS on these points is
supported by a rational basis and will likely be upheld.

Very Truly Yours,

THE GARDNER LAW FIRM
A Professional Corporation
14

David F. Barton

COUNSEL FOR PARTY
MEDINA COUNTY ENVIRONMENTAL
ACTION ASSOCIATION
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Docket #: FD 34284 0 .
Name of Sender: David H. Coburn Date Received: 04/05/2007
Group: Steptoe & Johnson Date of Letter: 04/05/2007

[Submitter's Comments i _ _
This letter follows up on the march 26, 2007 consultation in San Antonio, TX concerning the line construction proposed by
[Southwest Gulf Railroad (SGR) Company in Medina County. At that meeting, it was agreed that SQR wouiq present revisions
o its proposed January 16, 2007 voluntary mitigation measures for the proposed route, as well as information about the

bridge that will be used to cross Quihi Creek on that route.
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STEPTOE & JOHNSONw

ATTORNEYS AT LAW

David H. Coburn
202.429.8063
dcoburn@steptoe.com

1330 Connecticut Avenue, NW
Washington, DC 20036-1795
Tel 2024293000

Fax 2024293902
steptoe.com

April 5,2007
VIA FACSIMILE AND COURIER

Ms. Victoria Rutson

Chief

Section of Environmental Analysis
Surface Transportation Board

395 E Street, SW

Washington, DC 20423-0001

Mr. F. Lawrence Oaks
Executive Director

Texas Historical Commission
P.O. Box 12276

Austin, TX 78711-2276

Ms. Charlene Dwin-Vaughn

Ms. Katry Harris

Advisory Council on Historic Preservation
1100 Pennsylvania Ave.

Washington, DC 20004

Re:  STB Finance Docket 34284, Southwest Gulf Railroad Company Construction and
Operation Exemption — Medina County, TX

Dear Ms. Rutson, Mr. Oaks, Ms. Dwin-Vaughn and Ms. Harris:

This letter follows up on the March 26, 2007 consultation in San Antonio, TX concerning the
line construction proposed by Southwest Gulf Railroad (SGR) Company in Medina County. At that
meeting, it was agreed that SGR would present revisions to its proposed January 16, 2007 voluntary
mitigation measures for the Proposed Route, as well as information about the bridge that will be used to
cross Quihi Creek on that Route. Based on views expressed-at the meeting, SGR here offers certain
revised mitigation measures that it believes more appropriately address the historic preservation
concerns expressed at that meeting. We understand that SEA will forward a copy of this letter to each of
the non-government Section 106 consulting parties.

WASHINGTON . NEW YORK . PHOENIX . LOS ANGELES . LONDON . BRUSSELS
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Specifically, SGR proposes the following revised voluntary mitigation for the Proposed Route to
address the concerns that have been raised about the impacts of that route on the Quihi Rural Historic
District and to minimize those impacts:

1. SGR will fund the preparation by a competent historic resources consultant of an Historic
Preservation Plan (“HPP”) for the Quihi Rural Historic District (“QRHD”). The purpose of the HPP
will be to establish a plan for the current and long-range preservation, maintenance and use of the
QRHD. The HPP will be developed in consultation with the Medina County Historical Commission and
subject to review by the Texas Historical Commission (“THC”) and the Advisory Council. The HPP
would be designed to meet all appropriate State and Federal standards and guidelines for preservation
planning. The consultant retained to prepare the HPP will meet, at a minimum, the "Professional
Qualification Standards" detailed in the Secretary of the Interior's Professional Qualifications Standards
(48 FR 44738-9). The HPP will include the identification and evaluation materials that were utilized to
determine that the QRHD met the criteria for inclusion in the National Register of Historic Places. It
would also include a discussion of the available resources -- both existing and proposed -- that might be
used to help achieve the recommendations of the HPP. In the event the HPP recommends the adoption
of a local historic district ordinance to preserve the historic integrity of the QRHD and completion of a
National Register nomination for the QRHD, SGR further agrees to support such an ordinance and
nomination.

SGR is offering the above mitigation in recognition of the fact, made clear at the meeting, that
there is at present no mechanism for protecting the QRHD from development. In other words, there is
no means of preventing the suburban sprawl, evident in eastern portions of Medina County since this
project was first proposed, from spreading into the Quihi area. Absent a means of controlling growth in
the area, talk about the historic resources will not protect them. SGR is prepared to work with the local
community to change this situation. The development of an Historic Preservation Plan is an essential
step in the process. SGR will support and fund this effort.’

2. SGR agrees to implement a conservation easement program in consultation with the
Medina County Historical Commission and the THC on those properties that it or its affiliates own in
the QRHD. Those properties constitute about one half of the length of the Proposed Route in the
QRHD. The purpose of this program would be to control development within the QRHD. The
easement would work hand in hand with the preservation plans put forward in the HPP, F urther, SGR
will use its best efforts to encourage other landowners within the boundaries of the QRHD from which it
would need to acquire its right of way to establish a similar conservation easement. If those landowners

' It should be noted that SGR’s original offer of a $500,000 contribution to a state historic
preservation fund did not appear to be embraced by the THC (or other consulting parties). SGR has thus
restructured that contribution as set forth in this letter, but is prepared to restore a contribution to the
fund if that is preferred by the THC.

Ms. Victoria Rutson

Mr. F. Lawrence Oaks

Ms. Charlene Dwin-Vaughn
April 5,2007

Page 3

concur, the entire length of the line within the QRHD would be protected by an easement. As a result,
no rail-served businesses could locate along the SGR line within the QRHD.

3. Should the Proposed Route be constructed, SGR would take steps (through rate
incentives and other means) to incentivize any businesses desiring to locate on its line to do so outside of
the QRHD and, instead, in the area near the southern terminus of its line, well outside the QRHD and
near the UP line and U.S. 90. As stated previously, SGR believes that this is the area in which
businesses are most likely to locate due to its proximity to the highway and the existing rail line.
However, to the extent that any business did choose to locate in the QRHD along a portion of the line, if
any, that might be not be protected through an easement, SGR would contribute a fixed sum to either the
Medina County Historical Commission or the THC to fund historic preservation within the QRHD. The
size of the contribution would be commensurate with size of the area consumed by the rail-served
business that locates in the QRHD under a formula that SGR would discuss with the relevant
preservation agencies, but would not be less than $75,000. Of course, to the extent that the entire line
within the QRHD were to be protected by an easement, or to the extent that Medina County were to
enact a preservation ordinance protecting the QRHD from development, this measure would be
unneeded.

4. SGR will ensure that the Proposed Route avoids the historic stone wall as well as any
other structures that are contributing elements to the QRHD. This re-routing is reflected on the attached
map of the Proposed Route. In addition, natural vegetation in the area of the Proposed route will be
maintained to screen the rail line as much as possible.

5. SGR will avoid bisecting the Gerdes farm, designated as a heritage property, by re-
routing the Proposed Route along the edge of that property, adjacent to County Road 353 currently
marks the edge of the property. This re-routing is also reflected on the attached map of the Proposed
Route. The Proposed Route otherwise runs as close as possible to property boundaries and traverses
fewer properties than any other route.

6. SGR will consult with the Tap-Pilam Tribal Council to develop a plan to ensure that any
Tap-Pilam human remains and grave associated artifacts encountered during the construction phase of
the project are reburied within 30 days and in a location where their subsequent disturbance is unlikely
and in a manner consistent with Tap-Pilam Tribal custom and tradition. In addition, the SGR and the
Texas SHPO will consult with the Tap-Pilam Tribal Council prior to completion of the SGR undertaking
and afford them the opportunity to conduct a ceremony of their own design recognizing the significance
of the project area to the Tribe.

7. To the extent that the STB approves the Proposed Route, SGR will submit final
engineering plans and specifications for that Route to the Medina County Historical Commission and the
THC for advance review and comment. SGR stands prepared to satisfy reasonable concerns based on
historic preservation that are raised about the location of its line and the design of bridges.
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8. SGR will take steps to use natural vegetation and other available means to make the rail
line, including stream crossings, as unobtrusive as possible.

9. SGR commits to adhering to the terms of the Programmatic Agreement as a means of
addressing any archeological resources that may be located along the Proposed Route.

SGR has attached to this letter a not-to-scale artist rendering of the crossing of Quihi Creek as
requested at the meeting. The rendering reflects neither final engineering work, which has not yet been
undertaken, nor the hydrological modeling that SGR has committed to employ in connection with all
stream crossings as part of its voluntary mitigation. The sketch shows one scenario for crossing the
Creek and CR 353. Under this scenario, the visual impacts of the stream crossing have been minimized
by moving the road away from the Creek, to the west side of the Schweers House. SGR has advised the
County Commissioner for the area of the possibility that it could seek permission to move CR 353.
Other scenarios are also possible, including crossing the Creek at a point north of the current crossing
point, where there is more land between the Creek and the road.

SGR looks forward to discussing these revised mitigation proposals and the attachments with
you. To the extent that a determination is made to consult further with the non-government agency
consulting parties, SGR wishes to note for the record that two of the consulting parties, the Schweers
Foundation and the Weiblen family, favor the Proposed Route, as mitigated in the manner initially
proposed by SGR. MCEAA, it bears noting, has expressly stated that it does not want any rail route in
the area. Thus, the views of Dr. Fitzgerald on behalf of MCEAA should be understood in that context --
there is nothing that SGR could offer in terms of proposed mitigation for the Proposed Route to satisfy
that party. SGR assumes that the same is true for the organization headed by Dr. F itzgerald’s wife, the
Quihi and New Fountain Historical Society, an organization whose membership appears to overlap
significantly, if not entirely, with MCEAA’s. As to Section 106 consultant Mr. Archie Gerdes, SGR
believes that it has fully satisfied his concerns with the suggested re-routing of the Proposed Route to the
edge of his property. It also bears note that Mr. Gerdes was advised of this proposed re-routing at the
meeting and he has advised SGR that he is comfortable with the re-routing.

SGR of course appreciates that the Eastern Routes, two of which have been tentatively
determined to be environmentally preferable, bypass the QRHD. While SGR recognizes that the “path
of least resistance™ here relative to the concerns expressed about historic resources in the Quihi area
would be to build along one of those routes, it should be recognized that doing so is not without its own
costs. As SGR has stated, the cost of such construction is considerably higher, as would be the
operational and maintenance costs. In addition, SGR has previously identified other issues with the
Eastern Routes that, in its view, render the Proposed Route preferable, including intrusion onto the
properties of fewer private landowners and less impacts to irrigated fields. Moreover, a review of the
comments filed in this proceeding reveals, predictably, that numerous landowners (not only the
Weiblens, but several others) who live in the area impacted directly by the Eastern Routes oppose the
line running through their property for one reason or another. SGR notes this fact not because it

Ms. Victoria Rutson

Mr. F. Lawrence Oaks

Ms. Charlene Dwin-Vaughn
April 5,2007
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believes that any of the commenters have raised disqualifying issues or issues that cannot be addressed,
but merely to note that satisfying one group of landowners in the Quihi area, such as Dr. Fitzgerald and
his wife, by routing the line away from their properties will inevitably lead to the dissatisfaction of
others landowners. Thus, no option is available that does not create some issues for some persons, as is
typical in any rail construction proceeding.

As noted, the cost to SGR of constructing and operating the longer Eastern Routes is much
higher than the Proposed Route. Nothing in the Section 106 process, or the NEPA process, suggests that
this fact should be ignored in assessing alternatives or that avoidance is necessarily mandated when
mitigation can address the issues at hand.

Finally, SGR urges the parties to consider that its offer constitutes the best opportunity to protect
the Quihi area against future intrusions and suburban growth, which is otherwise inevitable and not
subject to any controls. The funding of the historic preservation plan, coupled with the easement, the
incentives for businesses to locate away from the QRHD, the re-routings and other mitigation measures
offered above, will go far toward preserving the area and thus fulfilling the letter and spirit of the
National Historic Preservation Act.

We look forward to your views and to reaching a memorandum of understanding on the above
points.

Sincerely,

Do YO

David H. Coburn
Attorney for Southwest Gulf Railroad

cc: Ms. Diana Wood, SEA
Ms. Jaya Zyman Ponebshek, URS
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Artist’s Rendering of Quihi Creek Crossing
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[Correspondence Information

Docket #: FD 34284 0

Name of Sender: David F. Barton Date Received: 04/05/2007

Group: The Gardner Law Firm Date of Letter: 04/05/2007

[Submitter's Comments
There has been an important and urgent development regarding the NHPA consultation for the applicant's proposed route that is
described in the attached letter.

Image Attachment(s)

I-Agency Consulting Parties 040507 .pdf
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Victoria Rutson VIA E- FILING

Section of Environmental Analysis, Chief
U.S. Surface Transportation Board

395 E Street, SW

Washington, D.C. 20423-0001

Charlene Dwin Vaughn VIA FAX (202) 606-8647
Assistant Director AND REGULAR MAIL
Federal Permitting, Licensing, and Assistance Section

Advisory Council on Historic Preservation

0ld Post Office Building

1100 Pennsylvania Avenue, NW, Suite 803

Washington, DC 20004

F. Lawrence Oaks VIA FAX (512) 475-4872
Executive Director AND REGULAR MAIL
Texas Historic Commission

P.O. Box 12276

Austin, TX 78711-2276

Dear Agency Consulting Parties:

Re:  U.S. Surface Transportation Board Finance Docket No. 34384
Southwest Gulf Railroad — Construction and Operation — Medina County, TX
NHPA Section 106 Consultation

A matter has come up that demands your immediate attention with respect to the
above-captioned consultation.

You may recall at the conference call on March 26th that one of our client’s
members, Medina County Environmental Action Association President Dr. Bob Fitzgerald,
raised the issue of a proposed power line that would be constructed within the rail
easement to provide electricity to the Vulcan Quarry.

745 East Mulberry Avenue * Suite 100 * San Antonio, Texas » 78212-3167
Telephone: (210) 733-8191 ¢ Telecopier: (210) 733-5538 + E-Mail Address: gardner@iglf.com
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Upon raising the issue, Dr. Fitzgerald received in response the now-familiar
contempt and character attack stereotypical of initiatives that have entered the “bunker
mentality” death spiral. Counsel for the applicant all but referred to the man as a complete
nutcase for suggesting that a power line to the quarry would be built within the rail
easement.

Come to find out, the Medina Electric Co-Operative (MECO) has been in talks
with Vulcan since December of 2006 for just such a power line. Vulcan and MECO have
met three times, this past December, January, and February to plan for the line. A fourth
meeting was to occur this past Wednesday, April 4, but was cancelled.

During these meetings, running the power line to the quarry through the rail
easement has been the focus. Indeed, where else would it be built? MECO has told Vulcan
that the final rail alignment would need to be known because the plan was to run the power
line through the rail easement. In addition, MECO would need to locate a substation along
CR 4516, and the location of this substation would vary depending on which rail alignment
was chosen.

The lines would be built above ground, on utility poles of unknown height. Clearly
the line and the substation would have an additional aesthetic effect on the historic district
which has not been taken into account. In addition to further evidence of bad faith on the
part of the applicant, this new information is additional justification for declaring the
quarry and railroad connected actions.

The above information was provided by Mike Wade, Project Engineer, MECO
(800-381-3334) in response to queries from our client, MCEAA. We would encourage the
lead agency to contact him directly. Mr. Wade has no interest in Vulcan’s rail line or
quarry project or in the MCEAA and was merely responding to the questions he was
asked, which were whether any quarry power line proposal in fact existed and if so, what
work had been done to date and what its status was.

Very Truly Yours,

THE GARDNER LAW FIRM
A Professional Corporation

At S

David F. Barton

COUNSEL FOR PARTY
MEDINA COUNTY ENVIRONMENTAL
ACTION ASSOCIATION
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Diana Wood

Surface Transportation Board
Case Control Unit
Washington, DC 20423

RE: Southwest Gulf Railroad Company rail construction and operation,
Medina County, Texas

Dear Ms. Wood:

I was contacted by Thomas Ransdell, Vulcan Materials Company, on March 06,
2007 regarding the Surface Transportation Board’s Section of Environmental
Analysis’ (SEA) recommended mitigation based on preliminary comments Texas
Parks and Wildlife Department (TPWD) provided to URS Corporation in a letter
dated May 28, 2003. The letter provided by TPWD included recommendations
that graded embankments should not exceed a ‘slope of 4:1. While the
recommended slope is preferred to minimize erosion problems in many situations,
it is not applicable in all situations and is provided as a genefal guideline in
preliminary correspondence such as the May 28, 2003 letter from TPWD.

While a 4:1 slope fo)r graded embankments is preferred in many situations,
numerous_variables (e.g., substrate type, depth of cut or height of fill) must be
considered before it can be con(:]udcd to be the appropriat¢ slope for all sites
within the proposed railroad track corridor. Based on information provided by
Mr. Ransdell, in the current project, requiring a 4:1 slope for some cuts and fills
could increase the footprint of the project beyond the limits of the proposed right-
of-way (ROW), thus significantly increasing the area of disturbance.

TPWD has agreed that 4:1 slopes for graded embankments will most likely be
appropriate in some areas along the proposed railroad track; however, TPWD
recommends SEA be flexible in administering the recommendation requiring all
slopes be 4:1 or flatter. Furthermore, TPWD will continue to coordinate with
Southwest Gulf Railroad regarding the final slope of embankments, including cut
and fill areas, and will work to achieve a solution that avoids or minimizes erosion
in the project area while also minimizing the footprint of the project.

Since a final preferred route has not been selected, it is not possible to provide site
specific recommendations regarding slopes. However, in addition to
incorperating mqderate (4:1) slopes in project corridors, other alternatives exist to
minimize potermgl eroswn resulting from both temporary (construction) and
permanent (operatlon) 1mpacts Where applicable, utilizing deep rooted, erosion
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tolerant, native vegetation or other bioengineered embankment slope protection
methods to stabilize topsoil in addition to standard best management practices
could be as effective as requiring 4:1 slopes.

I appreciate your coordination on this project. If you have any questions regarding
our comments, please contact me at (361) 825-3240.

Sincerely,

“Rusellffoaton

Russell Hooten

Wildlife Habitat Assessment Program
Wildlife Division

/rth

cc: Thomas Ransdell, Vulcan Materials Company
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ATTORNEYS AT LAW

David H. Coburn 1330 Connecticut Avenue, NW
202.429.8063 Washington, DC 20036-1795
dcoburn@steptoe.com Tel 202.429.3000

Fax 202.429.3902
steptoe.com

April 16, 2007

Ms. Victoria Rutson

Chief )

Section of Environmental Analysis
Surface Transportation Board

395 E Street, SW

Washington, DC 20423-0001

Mr. F. Lawrence Oaks
Executive Director

Texas Historical Commission
P.O. Box 12276

Austin, TX 78711-2276

Ms. Charlene Dwin-Vaughn

Ms. Katry Harris

Advisory Council on Historic Preservation
1100 Pennsylvania Ave.

Washington, DC 20004

Re:  STB Finance Docket 34284, Southwest Gulf Railroad Company Construction and
Operation Exemption — Medina County, TX

Dear Ms. Rutson, Mr. Oaks, Ms. Dwin-Vaughn and Ms. Harris:

We are in receipt of an April 5 letter from MCEAA’s counsel concerning the construction of
power lines along the rail right of way for the SGR line. The letter claims that Vulcan has not been
forthcoming in connection with plans to construct power lines in that right of way in order to provide
power that the quarry will need to operate. This is not true.

As SGR recently advised SEA’s contractor in connection with its work in preparing the Final
EIS in this proceeding, Vulcan has had discussions with the Medina Electric Co-Operative (“MEC0”)
relative to providing power to the quarry. The most recent substantive discussions took place in
December 2006 All of the discussions have been preliminary. No agreement has been reached as to
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how the quarry would receive power were MECO to be the supplier of such power. Specifically, there
is no agreement to allow any SGR rail right of way to be used by MECO in the event that a rail option is
chosen for the quarry’s transportation needs. There is also no agreement as to whether electric power
would be brought to the site from the south or from the east, which is another possibility. More
specifically, there has been no decision made to run any power lines through the Quihi Rural Historic
District, either along any SGR right of way, along roads or otherwise. Nor has any final decision been
made conceming the location of any MECO substation.

In fact, no agreement has been reached on any of these issues in large measure because the level
of power needed at the quarry has not yet been determined. Only once that is done can a decision be
made as to (a) whether power lines will approach the quarry from the south or from the east and (b)
whether existing power poles would be used for the lines serving the quarry or whether new poles would
be needed. Under no circumstances, however, would large transmission lines be required.

As stated, there is no agreement between SGR and MECO, or any other type of understanding,
that would allow MECO an easement to use the rail right of way in the Quihi Rural Historic District.
Should the Proposed Line be approved, should MECO determine that it needs to bring power in from the
south and should MECO seek SGR’s permission to use the rail right of way as opposed to existing lines
in that Historic District -~ all of which possibilities are speculative at this point -- SGR would be
prepared to review alternatives to avoid the power lines following the rail right of way within that
District, including working with MECO to use existing power rights of way in or near the District.

In short, MCEAA’s contention that SGR intends to run power lines over the rail right of way
through the Quihi Rural Historic District, and that SGR has hidden the ball on this point, is false. It has
been and remains the case that (as SGR stated at the March 26 meeting) the SGR rail line proposal is no
more and no less a proposal to build and operate a railroad. It is not a proposal to build power lines or
allow power lines to use the rail right of way. Where power lines needed for the quarry may or may not
be located remains to be determined by MECO, but SGR can commit — as it has at every stage ~ that it
will work to minimize visual and other impacts should its Proposed Route be approved.

Please let me know if you have any questions on this matter.
Sincerely,

Do ple—

David H. Coburn
Attorney for Southwest Gulf Railroad

cc: Ms. Diana Wood, SEA
Ms. Jaya Zyman Ponebshek, URS

Panama Payaya
Rsymond Hemandez
Pampopa
Mick Kiltan

Venados
Teodoso Herrera

Autaca Pekame
Ramon Vasquez
Y Senchez

Pacoa
Steven Casanova

) reF

iii> UT 1exas KRoafing & 8309953656

Tap Pilam — Coahuiltecan Nation Be( o,
Tribe: Panam-a Payaya = (06
273 Nicks Rd. Pl
Comfort, Texas 78013
(830) 995-3356
E- Mail: coahtexo@hctc.net

April 17, 2007

Victoria Rutson

Section of Environmental Analysis, Chief
U.S. Surface Transportation Board

395 E. Street, SW

Washington, DC 20423-0001

Chariene Dwin Vaughn

Assistant Director

Federal Permitting, Li ing, & Assi: S
Advisory Council on Historic Preservation
Old Post Office Building

1100 Pennsylvania Ave., NW, Ste. 803
Washington, DC 20004

F. Lawrence Oaks
Executive Director

Texas Historic Commission
P.O. Box 12276

Austin, Texas 78711-2276

RE: U.S. STB Finance Docket No. 34284

Southwest Gulf Raitroad-Construction & Operation-Medina County, Texas
NHPA Section 106 Consultation

Dear Consulting Parties Lt s

After reviewing Southwest Gulf Railroad attomeys April 5, 2007 letter, the Tap Pilam Nation Tribal
Council (pronounce, Taap Piilamm) submits the following for iderati

For the Record, Tap Pilam Coahuiltecan Nation is opposed to the SGR “Proposed route”,
and prefer the MCEAA Medina Dam Alternative route. This decision was made after much de~
liberation and discussion within our Tribal Council & Communities. The Proposed Route by

h Gulf Railroad including all it’s mitigation measures is certain to be more disruptive and
likely to destroy much of our ancestral cultural & history dep This Prop

d route

through the Quihi valley, and area known to us to have been inhabited by our Tribal ancestors. On /,-
}. -

January 27, 2007 our Historical researchers provided a small amount yet significant & conclusive
historical documentation of our Historical, Cultural & Spiritual (Religious with regards to the
“ ) evid that clearly establi our Tribal affiliation to this project arca.

European Spanish Archival records along with past archeological excavations provide a
clear pattern of how our ancestors inhabited much of the Hill County, from parts of East Texas into
West Texas, Gulf, and South Texas. Our Ancestors may have been driven and displace from much of
our homelands, but many of our Ancestors cuitural & historical presence remains and they are buried
near the very waters that their livelihood depended on for survival.

Honoring and Respecting the Past . b e
Working for Equality and Justice Today 1 Y ’.&P =
Committed to the Future Generations A y§ F!
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My experiences in the past 18 years in Texas with Federal, State Governmental agencies &
Private industries have been disappointing to say the least. No matter how well intended this process
is meant to be by well meaning people, the actions of those after they have obtain their permits
usually fall way short of their responsibilities that they are bound to. We respectfully offer the
following reasons for our objections to this propose route.

(1) This proposed route with it's necessary excavations, cuts, fills and alteration of the
terrains will surely destroy much those historical deposits.

(2) State and Federal permitting processes in the past have been only pro-fomm. no
meaningful or with very little input and partici with Tribal ities that are
mast affected from this process.

(3) Deadlines, cost factor, Political pressure & interference become the sole basis for
disregarding & ignoring Federal, State Laws compliance at the expenses of Tribal
communities.

(4) Past excavations under these conditions have demonstrated it’s of no or little benefit
to our Communities.
) Tnbn] communities in Texns have historically been omitted in the “scoping™ and “
ing” of the permitting p:  with regards on projects that involve Indian

cultural deposits, bunals, ect...

(6) It is clear to us who have had the difficult & burdensome experiences of having to
rebury many of our ancestors in the past that the offer in allowing us that privilege is
somewhat disingenuous and offensive. We do so only because we know the alternative
of past abusive, and it is the only alternative that we | have if we wuh to protect our
culture & historical past. We have a clear under 2r and
stupidity. We would like to avoid that possibility or cemunly inimize that possibility.

(7)  Our traditions, culture, & spiﬁtuality requires relevance to the sacredness’ of our
past along with our responsibility to those s whose sacrifices provided us with
our very existence and hope for our future.

At the public hearing on 3-26-07 I commented on the high probability of encountering
cultural deposits, and ancestral remains, these romarks were then supported by the Texas SHPO Mr.
Larry Oaks. Theroeft the i routes prop d by the MCEAA would present the less
likelihood of ing i &d

In conclusion the Tap Pilam Coahuiltecan Nation respectfully requests that the STB, THC,
and ACHP not approve the “Propose route” as made by Southwest Gulf Railroad Co.

espJ

Taph}nm Nation
Tribal Council Representative

Historic & Cuitural Preservationist

Raymond Hernandez

C.C. AITSCM

Working for Equality and Justice Today i
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Surface Transportation Board
Section of Environmental Analysis
1925 K Street NW

Washington, DC 20423-0001

Attention: Ms. Diana F. Wood, Project Manager
RE: Finance Docket No. 34284

Ms. Wood,

1 would like to comment, in writing, to your letter of April 9, 2007 and the
attached letter from Steptoe & Johnson, dated April 5, 2007, regarding the mitigation
proposals made by the representatives of Southwest Gulf Railroad (SGR) at the meeting
on March 26, 2007. It is my understanding that Vulcan Construction Materials and their
subsidiary SGR are continuing to pursue the original proposed route through the Quihi
Rural Historic District (QRHD). And, in spite of the conclusions and recommendations
made by the Surface Transportation Board (STB) and the Board’s Section of
Environmental Analysis (SEA) in their Supplemental Draft Environmental Impact
Statement (SDEIS) issued in December 8, 2006, Vulcan and the SGR continue to insist
that the original Proposed Route should be approved, apparently only because of the
additional cost. From my reading it appears the SEA has concluded in its report “that the
Eastern Alternatives are environmentally preferable to the Proposed Route or any of the
alternatives.” ' Therefore, I cannot understand why these meeting and any negotiations
or mitigations are necessary; the original Proposed Route is definitely unacceptable.

The representatives of the SGR makes several offers of mitigation in their letter
and I have to question several of their offers. They offer to procure the services of
consultants to assist in the preservation of the QRHD, but it must be understood that these
services would not be necessary if there were there was no railroad in the QRHD. The
SGR also emphasizes the importance of cost in the construction of one route versus
another, but they do not stress the “cost” of the permanent loss or destruction of a historic
heritage and culture which cannot be replaced, and the “cost” to hundreds of families
whose lives will be adversely impacted by their project. No amount of money or
mitigation can recoup that “cost.”

Then SGR offers to establish a conservation easement along the portion of
property that it or its affiliates own and encourages the other landowners to do the same,
thereby preventing any further commercial development along the rail route. This
presents a major quandary, the SGR has applied for a permit from the government to
operate a “public railroad” for the “public benefit,” and they have indicated that they will
use the power of land condemnation provided to public railroads to acquire land for the
“public benefit.” But, then they propose to establish a conservation easement along the

' SDEIS, Dec. 8, 2006, Page ES-12




route, which, according to their letter would result in “no rail-served business could
locate along the SGR line within the QRHD.”* This is NOT a “public railroad” and it
definitely will not service the “public benefit.” They should NOT be allowed to acquire
private land using eminent domain when there is NO “public benefit.” Vulcan never
intended to have a “public railroad”, it is for their own private use and will profit only
them. They are therefore making a mockery of our laws and the regulatory process of the
STB and the SEA.

They also state that they will avoid the historic stone wall as well as any other
elements contributing to the QRHD. Well it is apparent that SGR and Vulcan were
oblivious to the majority of the historic sites in Quihi when they produced the original
Draft Environmental Impact Statement (DEIS) in November 2004, and that was one of
the reasons that the additional SDEIS was necessary. Why should we believe that the
SGR and Vulcan have identified all historic sites at this point? Quihi is peppered with
historic and multiple pre-historic sites which are still being identified. In my opinion,
avoiding specific sites is not enough, they should avoid the entire area, and they need to
stay far away from Quihi and from the QRHD.

The SGR also offers to move the Proposed Route and not bisect the Gerdes farm,
a heritage property. They state the rail line will now be routed along the nearest fence
line; this should really improve the quality of life for a farm family that has held the same
property in the same family for over one hundred years. Having a garish train run along
the edge instead of through the middle will NOT make the Gerdes family more
comfortable, it is still intrusive and degrades the quality of their lives and their farm.
SGR then offers to screen the rail line with natural vegetation and make it, the rail line, as
unobtrusive as possible. It appears that they have now admitted that the railroad is
invasive, obtrusive, and unsightly and requires screening to make it more palatable to the
community. There is natural vegetation there now and a railroad will be obtrusive no
matter what they used to try to hide it.

Finally, on a personal note, the letter writer states that ““... the Proposed Route [is]
preferable, including intrusions onto the properties of fewer private landowners and less
impact to irrigated fields.” * Well, they apparently don’t have any problems impacting
my irrigated fields. Ihave an Edwards Well and an extensive irrigation system and I
irrigate my hay fields and pecan orchards. My hay fields are cut and baled sometimes as
many as three times per year. The hay fields are the sole support of my farming
operation; I use the hay to feed my cattle. I find it hard to understand why someone’s
irrigated fields are more important than mine, and why the SGR uses the avoidance of
one irrigated field as justification for their Proposed Route, but considers it okay to
destroy my irrigation system and fields.

In summary, I object strongly to the Proposed Route or any other route that
bisects the QRHD because it will have a definite negative impact on the Quihi Rural
Historic District. The SEA should NOT designate the Proposed Route as a preferable

2 Steptoe & Johnson letter, April 5, 2007, Page 3
3 Steptoe & Johnson letter, April 5, 2007, Page 4

alternative, and if a rail line is to be constructed anywhere near Quihi it should be as far
away from any historic sites as possible. I cannot in good faith endorse or support any of
the Eastern Alternatives, as I am personally against any commercial development within,
over, or through the Edwards Aquifer Recharge Zone. In addition, I restate my
opposition to Vulcan’s proposed route which is within, over, and through this very
special, historic, and unique rural community of Quihi. The mission statement or motto
adopted by the Quihi and New Fountain Historical Association is “We have no future
without a past.” Please help us preserve our past for the sake of all those who will come
after us and need it for their future. Thank you for giving me the opportunity to express
my concerns and submit my comments.

Sincerely,

Cynthia Lindsey, Section 106 Consulting Party
P.O.Box 93
Hondo, Texas 78861
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April 20, 2007

MCEAA Section 106 Consultation Meeting Opening Statement

1. What is your overall reaction to SGR's modified proposal?

The modified proposal fails for the same reasons as the original proposal. Items 1, 2,
and 3 of the April 5 modification letter address only future development. Items 6, 7, 8,
and 9 are the same unenforceable promises pertaining to final design and engineering that
we heard previously. Items 4 and 5 reflecta negligible minimization but still do
not resolve the unavoidable, unmitigable aesthetic and environmental impacts from the
location of the Proposed Route in the Quihi historic area.

2. Does the modified proposal address the issues that you raised during the meeting held
Monday, March 26, 2007?

No.
3. If not, why not? Where specifically does the mitigation fall short?

Mitigation that addresses only the impacts of future development is irrelevant and is
not mitigation of the adverse effects identified in the SDEIS.

The focus must be on the impact of this proposal, which is not complete. The shell
game with the power line to the quarry is ludicrous. Vulcan/SGR has been undertaking
planning for the connected action all along and it is obvious that the most convenient
location for the power line, from their perspective, will be the rail easement. But now
they are claiming the right to solely determine when their plans ripen into proposals. That
is not for them to decide. At the very least, the power line is a reasonably foreseeable
future action whose adverse effects have not been accounted for. Texas law regarding
proprietary service areas of electric co-ops requires the Medina Electric Co-Op (MECO)
to be the service provider for the Vulcan quarry. The shading that negotiations between
Vulcan/SGR and MECO are somehow "preliminary" is insufficient to overcome
the requirement to designate the power line as a reasonably foreseeable future action,
particularly given that the quarry has completed the state permitting process.

745 East Mulberry Avenue * Suite 100 * San Antonio, Texas * 78212-3167
Telephone: (210) 733-8191 * Telecopier: (210) 733-5538 « E-Mail Address: gardner@tglf.com
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Further, Vulcan/SGR's fallback position, even if they have to account for the power
line, is the same final design and final engineering privilege they have cited previously
for the bridges and other components that will have unmitigable impacts. They've already
gotten the benefit of deferring final engineering, and they can't now double their benefit
by using that as mitigation in lieu of analysis oruse itto overcome the benefits
of avoidance. That will be a significant legal issue which MCEAA will assert if the
Proposed Route is deemed eligible for licensing.

4. What would be needed for you to find the Proposed Route acceptable?

MCEAA will not accept the Proposed Route under any circumstances, due to its
unmitigable impacts. This process should be over, and it can be over very easily given
the existence of the environmentally preferred Eastern Alternatives.

We do not appreciate the attempts of the applicant and anyone else who would
enable them to push the impacts of this rail line from the quarry lessors in the east over to
the residents of Quihi in the west. The idea that somehow the property interests along the
various alternatives are equally situated and that, oh, it's too bad that someone will get
gored no matter what is nonsense when there is resistance to otherwise viable eastern
alternatives by those with a financial interest in the connected action, i.e. the quarry. It is
significant that, as Cynthia Lindsey noted in her letter, the supposedly equivalent burdens
supposedly borne by landowners along the eastern routes have not been addressed for the
Proposed Route, which only adds to the hypocrisy of casting the property interests here
as equal. The quarry lessors have some latecomers to this process who are fronting for
them, but the issues facing the eastern irrigators have been resolved and there is no reason
to continue consultation on the Proposed Route. We have asked the STB to terminate
consultation on the Proposed Route and after hearing everyone's views in the opening
statements we urge it to do so, so there can be a reasonable outcome to this process that is
more likely to avoid litigation.

JA\DFBI thru 8678\8675.003 U.S. Surface Transportation Board\FD 34284 - all files\therecord\excess\nhpa\April 20
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