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STB DOCKET NO. 41230

GS ROOFING PRODUCTS COMPANY, INC,,
BEAZER WEST, INC., D/B/A GIFFORD-HILL &
COMPANY, BEAN LUMBER COMPANY AND
CURT BEAN LUMBER COMPANY
v.
ARKANSAS MIDLAND RAILROAD AND
PINSLY RAILROAD COMPANY, INC.

Decided March 5, 1997

The Board finds that carrier did not violate its duties under 49 U.S.C.
11101(a) in embargoing trackage on a branch line.

BY THE BOARD: :

By complaint filed March 21, 1994, GS Roofing Products Company, Inc.
(GS Roofing), Beazer West, Inc. d/b/a/ Gifford-Hill& Company (Gifford- Hill),
Bean Lumber Company (Bean), and Curt Bean Lumber Company (Curt Bean)
(collectively the Shippers) allege that the Arkansas Midland Railroad (AMR)
and AMR's parent corporation, Pinsly Railroad Company, Inc. (Pinsly), violated
49 U.S.C. 11101(a)* by failing to provide transportation or service upon

! The JCC Termination Act of 1995, Pub. L. 104-88, 109 Stat. 803 (/CCT4), abolished the
Interstate Commerce Commission (ICC) and transferred certain rail functions and proceedings to
the Surface Transportation Board (Board). Section 204(b)(1) of the JCCTA provides, in general,
that proceedings pending before the ICC on January 1, 1996, shall be decided under the prior law,
insofar as they involve functions retained by the JCCTA. This decision relates to a proceeding that
was pending with the ICC prior to January 1, 1996, and to functions that are subject to Board
jurisdiction pursuant to new 49 U.S.C. 11101. Thus, this decision applies the law in effect prior
to the JCCTA, and citations are to the former sections of the statute, unless otherwise indicated.

2 Old section 11101(a) provides, in pertinent part:

A common carrier providing transportation or service subject to the jurisdiction of the Interstate
Commerce Commission * * * shall provide the transportation or service on reasonable request.
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90 SURFACE TRANSPORTATION BOARD REPORTS

reasonable request over portions of the approximately 52-mile Norman Branch
line® in Arkansas* that AMR had embargoed.’ They seek an award of damages
in the amount of $707,278.41, plus interest.° On July 22, 1994, the Shippers
filed their opening statement of facts and argument. On August 29, 1994,
defendants AMR and Pinsly replied. On September29, 1994, the Shippers filed
their rebuttal statement. For the reasons discussed below, we find that AMR's
failure to provide service between December 1993 and March 1994 was not
unlawful; that there was no violation of section 11101(a); and that therefore
neither AMR nor Pinsly is liable for damages.

BACKGROUND
AMR is a subsidiary of Pinsly, which owns other short line railroads in

Arkansas and elsewhere.” AMR purchased the Norman Branch line from what
is now the Union Pacific Railroad Company (UP) in February 1992.% The

3 See, Appendix A for a map of the Norman Branch line.

* While the initial embargo was amended to included an additional line segment, for
convenience we will simply refer to the "embargo” or the "embargoed line" in this decision.

> Anembargoisa notification to the railroad industry and affected shippers by a carrier that,
in the carrier's opinion, a disability or interruption exists that temnporarily prevents it from providing
service or performing its duty as a common carrier. See, ICC v. Chicago, Rock Island and Pac.
RR., 501 F.2d 908, 911 (8th Cir. 1974). As provided in the procedures of the Association of
American Railroads (AAR) (AAR Circular TD-1, effective January 1, 1991), embargoes are issued
by arailroad, through notice to the AAR, when the interference in operations or disability occurs.
Embargoes, which do not require prior approval from the Board, allow carriers to cease operations
immediately. Under Circular TD-1, embargoes may remain in effect for 1 year, unless canceled
or amended by the carrier. During an embargo, the carrier's service obligation is temporarily
excused, although the obligation is not extinguished until the carrier has received abandonment
authority from the agency. Gibbons v. United States, 660 F.2d 1127, 1234 (7th Cir. 1981). The
carrier may be liable for damages, but only if the embargo is found to be unreasonable.

¢ The Shippers originally sought damages in the amount of $760,528.16, plus interest, which
represented approximately 25% of AMR's gross revenues for 1993. This figure was reduced in the
Shippers' rebuttal statement.

7 The Shippers refer to the carrier as "AMR/Pinsly" because they allege that these companies
are actually one and the same. However, the Shippers have not supported their position in this case.
AMR and Pinsly are plainly separate corporate entities, and there is no basis on which to treat the
two corporations as a single entity.

¥ Arkansas Midland Railroad Company, Inc.--Acquisition and Operation Exemption--
Missouri Pacific Railroad Company, Finance Docket No. 31999 (ICC served March 6, 1992);

(continued...)
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southern end of the Norman Branch connects with UP's main line at Gurdon,
AR. '

The principal shipper on the Norman Branch is International Paper Co. (IP),
which is located on the southernmost portion of the line approximately 3 miles
from the connection with UP. The Norman Branch also serves the five shippers
located on the northern part of the line at Birds Mill, AR.° The traffic generated
by IP has been and continues to be steady. In contrast, the traffic generated by
the other shippers, which is somewhat seasonal, declined 22% from 1992 to
19931

Condition of the Line. Prior to the sale to AMR, UP let the Norman Branch
fall into substantial disrepair.'! In December 1993, it was estimated that
rehabilitation of the 49-mile northern portion would cost $1.6 million, and
that replacement of the most seriously damaged bridge components would
cost between $100,000 and $120,000.> AMR spent $650,000 on track
improvementsand repairs resulting from numerous derailments on the Norman

(...continued)

Pinsly Railroad Company, Inc.--Continuance in Control Exemption--Arkansas Midland Railroad
Company, Inc., Finance Docket No. 32001 (ICC served March 6, 1992).

® The five shippers include the four shippers who filed this action and Barksdale Lumber
Company.

1 See, the ICC Investigation Report dated February 10, 1994 (ICC Invest. Rept.). The ICC
Invest. Rept., which was prepared in response to allegations by the Shippers that AMR had deprived
them of essential rail service, was a principal basis for the ICC's decision not to "direct" service,
but to authorize a substitute carrier to provide voluntary service over the embargoed portion of the
line, with the approval of AMR, in Service Order No. 1516, discussed in more detail, infra. A copy
of the narrative portion of the ICC Invest. Rept. is attached at Appendix B. The exhibits to the ICC
Invest. Rept., which are lengthy, are not attached to this decision, but are available for review at the
Board's, Office of Compliance and Enforcement, 1925 K Street, N.W., Room 780, Washington, DC
20423-0001.

" See, e.g., Request for the Rehabilitation of the Arkansas Midland Railroad, December 1992,
submitted by the Arkansas State Highway and Transportation Department to the Federal Railroad
Administration (FRA) at 6, 21-22 (stating that track, crossties, and roadbed were in poor condition
and that maintenance had been deferred for several years); Verified Statement (V.S.) of John P.
Levine, Vice President and Secretary of Pinsly at 3-5 (Attachment 1 to AMR's Statement of Facts
and Argument).

2 V.S. Levine at 5; November 24, 1993 Preliminary Inspection Report prepared by Osmose
Wood Preserving Inc. (Osmose) (Attachment 3 to AMR's Statement of Facts and Argument).
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92 SURFACE TRANSPORTATION BOARD REPORTS

Branch in 1992-1993, but track conditions on the line continued to deteriorate.
Moreover, because of poor tie and ballast conditions and excessively worn rail,
train speeds were restrictedto 5 miles per hour (m.p.h.), requiring the use of two
crews (instead of one, as AMR had anticipated) to meet daily service
requirements.”* The poor condition of the track, as well as the decline in traffic,
were largely responsible for AMR's system-wide 1993 pre-tax loss of
approximately $464,000."

In 1993, in the face of worsening track conditions, declining carloads and
revenues, and increasing losses, AMR sought assistance from the Federal and
State governments, UP, and the Shippers.'® AMR received a commitment from
the State of Arkansas to channel $200,000 in Federal Assistance Grant funds to
the rehabilitationof a portion of the line. However, that commitment was well
short of the $750,000 in assistance that AMR needed and had sought.!”
Moreover, it was conditional, as it was directed at only the 20-mile portion in
the middle of this marginal line, which it required be upgraded to what is known
as FRA class 2 standards.'® UP agreed to increase AMR's portion of existing
freight rates, but only by an amount that did not cover even the direct cost of
operating the northern part of the line. AMR also discussed the sale of a portion
of the line to one of the Shippers for net liquidation value (NLV), but the parties
were not able to come to terms."

> Between February and December 1992, there were 17 derailments on the line. See, ICC
Invest. Rept. at 4-5.

4 Jd at5,11; V.S. Levine at 4.

15 See, AMR's Statement of Facts and Argument at 33.

¥ V.S. Levine at4-5.

17 See, id. at 4-6; ICC Invest. Rept. at 5-6.

'® The FRA has adopted standards goveming track safety. See, 49 CFR part 213. Class 2
standards require that track be maintained at levels that permit operating speeds of up to 25 m.p.h.
Class 1 standards require that track be maintained at levels that permit operating speeds of up to
10 m.p.h. Class 1 standards, because they represent the FRA's minimum safety levels, are the
standards generally used to compute rehabilitation costs in abandonment cases (although carriers
may use higher standards if they can justify them). See, Southern Pacific Transp. Co.—
Abandonment, 3601.C.C. 138, 144 (1979). In certain fimited circumstances, track owners may seek
to be "excepted" from class 1 standards, as a result of which their maximum train speeds would be
capped at less than 10 m.p.h. Because of the condition of excepted track, carriers operating over
it are limited in the operations that they can conduct.

' The offer was for only $500,000, one-fifth the amount the shipper had offered UP for the
same track in 1990. See, letter dated November 19, 1993, to Tim Bean from Gary Hunter

(continued...)
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The Embargo and its Aftermath. On December 3, 1993, a storm caused
flooding, washouts, and landslides on the Norman Branch. On December 15,
1993, AMR notified the affected shippers and AAR that track conditions
required it to embargo service to four stations® located at or near the northern
end of the line,” thereby interrupting service to GS Roofing, Bean, and Curt
Bean.” On February 22, 1994, AMR embargoed an additional station to the
south of the initially embargoed station due to track and bridge conditions,
thereby interrupting service to Gifford-Hill.2 However, AMR was able to
continue to serve IP, which, as noted, is located on the southernmost portion of
the line nearest the connection with UP, and was not affected by flooding.

Notwithstanding the embargo, AMR continued to try to resolve the
problems on the line. AMR had secured commitments for rehabilitation (a
commitment of 28,000 used relay ties from UP and a commitment of $200,000
from Pinsly). Even with those additional resources, however, AMR still
remained $500,000 short of the $1.6 million it believed was needed to
rehabilitate the line.? ;

On December 29, 1993, GS Roofing, the principal shipper on the
embargoed line, filed a complaint with the ICC's Office of Compliance and
Consumer Assistance (OCCA), alleging that the embargo had unlawfully
deprived it of essential rail service. In response, OCCA assigned a special agent
to make an on-site inspection of the Norman Branch.” The special agent
reported that the general condition of the AMR track was poor and that the track

(...continued)

(Attachment 2 to AMR's Statement of Facts and Argument); letter dated January 13, 1994, to
William K. Robbins from Gary Hunter (Attachment 6 to AMR's Statement of Facts and Argument);
ICC Invest. Rept. at 19-21.

2 Amity, Rosboro, Glenwood, and Birds Mill, AR.

' The reason given to the Shippers by the railroad was that, due to recent washouts and
bridge problems, the track conditions made it no longer safe to operate over this portion of the line.
See letter of December 15, 1993, attached to ICC Invest. Rept.

2 AMR Embargo No. 2-93.

3. V.S. Levine at 6.

* Id ats.

% See, Dardanelle & Russellville Railroad Company -- Authorized to Operate - Lines of
Arkansas Midland Railroad Company, Service Order No. 1516 (ICC served March 28, 1994), at
1 (Service Order No. 1516).
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94 SURFACE TRANSPORTATION BOARD REPORTS

was in need of significantand costly repairs.” Subsequently,the ICC, deferring
to the primary jurisdiction of the FRA over railroad safety, requested that FRA
inspect the northern portion of the line and provide a report on its condition.
FRA's report, dated March 2, 1994 (FRA Report),” noted over 85 instances 6f
non-compliance with FRA minimum track safety regulations and concluded that
extensive rehabilitation would be necessary to bring the line up to FRA class 1

standards (10 m.p.h.). The FRA Report also concluded that, on certain
segments of the line, there was a constant potential for failure and derailment.?

Pinsly sent a proposal to each of the Shippers, notifying them of its
willingnessto make a capital contribution of $200,000 if the Shippers agreed to
pay a $10 surcharge per car and assure the shipment of a certain number of
cars.” Accordingto Pinsly, the Shippers refused to contribute, through higher
rates or traffic commitments, to the improvement of the track that served their
respective facilities.®® Moreover, the Shippers reportedly advised AMR that any
rate discussions would have to be with UP, not with AMR, even though AMR
was the serving carrier. :

On February 18, 1994, AMR filed a system diagram map (SDM) with the
ICC, on which it designated the entire Norman Branch as being a candidate for
abandonment. Thereafter, AMR amended its SDM to modify the designation
by removing the southemmost 3-mile portion of the line on which IP is located.
That portion of the line was changed from a category 1 status, which designates
a line as being a potential candidate for abandonment, to a category 5 status,

% JCC Invest. Rept. at 9-11 (noting that AMR needed about 28,000 ties for rehabilitation, as
well as extensive repairs to bridges, and that AMR would need about $500,000 and 60-50 days to
put the line back in service).

7 A copy of the FRA Report is attached as Appendix C.

8 Relying on 45 U.S.C. 41 (which has been recodified as 49 U.S.C. 20903), the Shippers
assert that the FRA Report is not properly part of the record in this case. We disagree. Section 41
applies in civil actions for damages in cases in ‘which the FRA has investigated collisions,
derailments, or other accidents resulting in serious injury to a person or to the property of a railroad.
See former 45 U.S.C. 40. The FRA Report involved here, which is not being used in a civil action
for damages, and which did not involve an accident resulting in serious injury, was prepared at the
request of the ICC in response to complaints by the Shippers that AMR should not have embargoed
the line. The condition of the track--a matter as to which FRA has considerable expertise and
primary responsibility—was directly relevant to the question of the reasonableness of the embargo.
Moreover, inasmuch as directed service under 49 U.S.C. 11125 was being sought, the ICC was
statutorily obligated to consider the FRA Report and its evaluation of the line's condition.

» V.S. Levine at 6-7; AMR's Statement of Facts and Argument at 12 & Attachments 11a-c.

% The Shippers claim that they did agree to pay a surcharge.

2S.TB.



GIFFORD-HILL & CO. ET AL. V. ARKANSAS MIDLAND RR ET AL. 95

meaning that the carrier had no plans to abandon that portion of the line. See,
49 CFR 1152.10(b)(1) and (5). ‘

The Shippers and certain carrier entities with which they were affiliated
then filed three different actions at the ICC. First, the Caddo, Antoine, Little
Missouri Railroad Company (CALM), a noncarrier subsidiary of the Dardanelle
and Russellville Railroad Company (DRRC), filed a feeder line application
under 49 U.S.C. 10910 (now 49 U.S.C. 10907) to acquire the entire Norman
Branch.®! Second, on March 18, 1994, as supplemented on March 22, 1994,
DRRC and CALM requested that the ICC issue a directed service order pursuant
to 49 U.S.C. 11125% directing DRRC/CALM to begin immediate operations
over the entire Norman Branch. Finally, the Shippers filed this damage action
against AMR and Pinsly.

Service Order No. 1516. In Service Order No. 1516, the ICC, by decision
served March 28, 1994, denied the request for a directed service order under 49
U.S.C. 11125 because the prerequisitesof that statutory provision had not been
met.** Pursuant to 49 U.S.C. 11123, however, the ICC authorized DRRC/
CALM, based on its willingnessto do so and AMR's willingness to permit it to
do so, to provide voluntary interim service over the northern portion of the
Norman Branch, including the portion affected by the embargo.* The ICC also
authorized DRRC/CALM to enter into an agreement with AMR for trackage
rights over the southern segment of the line on which AMR continued to serve
IP, so that DRRC/CALM could interchange directly with UP.

In authorizing the service, the ICC noted (Service Order No. 1516 at 3-4)
that AMR consented to the service order requested by DRRC/CALM and the
Shippers, and that, before operations could commence, DRRC/CALM was

31 Caddo Antoine and Little Missouri Railroad Company - Feeder Line Acquisition --
Arkansas Midland Railroad Company Line Between Gurdon and Birds Mill, AR, ICC Finance
Docket No. 32479.

52 Pursuant to 49 U.S.C. 11125, the ICC could direct service when a carrier lacked the funds
to operate; a court had ordered the cessation of operations; or the railroad had unlawfully
discontinued operations. Under 49 U.S.C. 11125(b)(2), the ICC was expressly prohibited from
directing service that-would violate the Federal Railroad Safety Act of 1976.

¥ See id., and the decision served June 6, 1994, extending the service order at 3. As
particularly relevant here, the ICC found that there had not been an unlawful discontinuance of
service.

3 Section 11123 authorized the ICC to issue a 30-day service order (which could -be
extended) to remedy a transportation emergency resulting from a shortage of equipment, congestion
of traffic, or other failure in traffic movement.

2S8.TB.



96 SURFACE TRANSPORTATION BOARD REPORTS

required to certify to the ICC that it had made repairs to the damaged portions
of the line and that, in its opiniof, the line was safe to operate. Also, once
operations began, DRRC/CALM's agreement with AMR required it to provide
limited rehabilitation of the line. In addition, the ICC stated that, according to
the terms of 49 U.S.C. 11123, DRRC/CA LM would have to compensate AMR
for the use of the line, including trackage rights over the approximately 3-mile
southernmost portion of the line that AMR continued to operate.’® As noted, the
ICC did not order directed service because it concluded that AMR's
discontinuance of service had not been shown to be unlawful." See, Service
Order No. 1516 at 3.

DRRC/CALM began operations in April 1994, pursuantto the ICC service
order.® DRRC/CALM's service continued until August 30, 1996, when it
ceased operations. At the request of the Shippers, and with the consent of all
parties, including AMR, we then amended Service Order No. 1516 and
substituted the East Texas Central Railroad Company as the authorized
operator.”’

* The compensation for the use of the embargoed portion of the line was limited to
maintenance expenses and indemnification of AMR from liability. We initially established the
monetary compensation to be paid by DRRC/CALM for the trackage rights in Dardanelle &
Russellville Railroad Company -- Trackage Rights Compensation -- Arkansas Midland Railroad
Company, Finance Docket No. 32625 (STB served June 3, 1996 and September 5, 1996).
DRRC/CALM filed a petition for review of those compensation decisions in the United States
Court of Appeals for the Eighth Circuit. Caddo Antoine and Little Missouri Railroad Company et
al. v. STB et al. No. 96-3352 (filed September 9, 1996). The court granted our motion to hold the
case in abeyance pending our consideration of DRRC/CALM's supplement to its administrative
appeal, which had not been considered in our September 5, 1996 decision denying rehearing. By
decision served December 23, 1996, in Finance Docket No. 32625, we reopened the compensation
proceeding to stay the effect of our June 3, 1996, and September 5, 1996 decisions until the feeder
line proceeding (which, as discussed below, has also been reopened) is resolved. The pafties then
stipulated that the petition for review filed in No. 96-3352 should be dismissed. The court granted
the stipulation and dismissed that court case by order served January 22, 1997.

% MR also continued to explore possible solutions to provide service on the line. See,
AMR's Statement of Facts and Argument at 15-19.

" % East Texas Central Railroad Company -- Authorized to Operate — Lines of Arkansas
Midland Railroad Company, Supplemental Order No. 7 to Service Order No. 1516 (STB served
September 24, 1996).
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The Feeder Line Proceeding *® Asnoted, CALM sought, through the feeder
line provisions of the statute, to acquiré the entire Norman Branch. The ICC,
however, by decision served April 18, 1995, granted the feeder line application
only as to the approximately 49-mile portion of the Norman Branch that AMR
had sought to abandon. CALM declined to acquire that portion on the ground
that those operations would not be profitable, and filed a petition for review of
the ICC's decision in the United States Court of Appeals for the Eighth Circuit.
On judicial review, the court set aside the ICC's decision permitting CALM to
purchase only the northern portion under the feeder line provisions. The court
remanded the feeder line proceeding for the Board to consider the entire Norman
Branch as a single line.” By decision served November 15, 1996, we reopened
the feeder line proceeding and provided an opportunity for all interested parties
to present their views on how the Board should proceed on remand when, as
directed by the court, we treat the Norman Branch as a single line. That
proceeding, which has no bearing on the reasonableness of the embargo--the
question at issue here--is still pending.

DISCUSSION AND CONCLUSIONS

An embargo issued by a carrier justifies a cessation or limitation of service
as a temporary measure when the carrier is of the view that it is unable to serve
specific shipper locations and thus unable to perform its duty as a common
carrier. Embargoes, which may be of varying duration, are quite common in the
railroad industry, and, typically, they do not result in government intervention
atall. They can be challenged, however, and in the rare case in which they are
used improperly--forexample, if they are used as a permanent measure to route
or control traffic--arail carrier may be liable for damages and/or an injunction.
In addition, under its common carrier obligation, a railroad's primary
responsibilityis to restore safe and adequate service within a reasonable period
of time over any line as to which it has not applied for abandonment authority.
The curtailment of service beyond a reasonable time unaccompanied by an
application to abandon can be construed to be an illegal abandonment.

3 Caddo Antoine and Little Missouri Railroad Company -- Feeder Line Acquisition --
Arkansas Midland Railroad Company Line Between Gurdon and Birds Mill, AR, Finance Docket
No. 32479.

**Caddo Antoine and Little Missouri R. Co. v. United States, 95 F.3d 740 (8® Cir. 1996).
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The reasonableness of an embargo is determined by a balancing test.
Overbrook Farmers Union - Petition for Declar. Order, 5 1C.C.2d 316, 322
(1989) (Overbrook). Even a conclusion that the carrier's own negligence was
the partial cause of the embargo does not require a finding that it is unlawfidl.
General Foods Corp. v. Baker, 451 F. Supp. 873 (D. Md. 1978} (General
Foods). Rather, reasonablenessis determined by considering such factors as the
length of the service cessation, the intent of the railroad, the cost of repairs, the
amount of traffic on the line, and the financial condition of the carrier. ICC v.
Baltimore and Annapolis Railroad Company, 398 F. Supp. 454 (D. Md. 1975),
affd, 537 F.2d 77 (4th Cir)), cert. denied, 429 U.S. 859 (1976); Louisiana
Railcar, Inc. v. Missouri PacificR. Co., 5 1.C.C.2d 542, 545 (1989) {Louisiana
Railcar). Often, the cost of repairs, compared both to the amount of traffic on
the line and the financial condition of the carrier, has been critical to the
conclusion. Overbrook, 51.C.C.2d at 323. Typically, an embargo is found to
be invalid, or to constitute an unlawful abandonment, where the embargo is 2
long one, and the cost of repairs is not substantial. Jd.

The embargo in this case was not extraordinary, and was of the type that
would not ordinarily have come to our attention. Given the obvious animosity
between AMR and the Shippers, however, virtmally every difference of opinion
seems to produce litigation, and, as a result, we have been asked to rule on this
matter. In applying the balancing historicallyused to determine reasonableness,
we will look at two questions: (1) whether AMR's initial determination to
impose an embargo was reasonable under the circumstances; and (2) whether
AMR made all efforts that it reasonably could be expected to make to facilitate
the reinstitution of service. We believe that the answer to both of these
questions is yes, and hence that AMR should not be found to be liable for
damages for the brief period during which no rail service was available.

A. The Imposition of the Embargo. At the outset, we find that AMR acted
reasonably in imposing the embargo in the first place. As we have noted, under
well established railroad procedures, the carrier decides in the first instance
whether an unsafe condition exists that prevents it temporarily from providing
service. Where, as here, we are called upon to review such a determination, we
must defer to a carrier's opinion, so long as it is reasonable, as to whether a line
is safe to operate at a given point in time. The evidence presented by both the
Shippers and AMR shows that storm damage did occur; that it was substantial;
that it aggravated the existing problems caused by the poor overali condition of
the track; that adequate repairs would have been expensive; that AMR could not
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afford to make them; that the prospects for improved traffic or revenues over the
line were dim; and thus that there was$ a reasonable basis for AMR's. initial
decision not to repair the line immediately, at least until it had an opportunity to
determine whether to seek authority to abandon it or to make some other
disposition of the property. '

1. The Condition of the Track and the Cost of Repairs. The poor condition
of the line at the time AMR bought it is confirmed by the Arkansas State
Highway and Transportation Department's submission to the FRA in December
1992. The Shippers really do not contest AMR's assertion that the line was in
bad shape when AMR bought it, and that it continued to deteriorate
notwithstanding AMR's substantial investments shortly after buying it.* It is
clear to us that, after the flooding, the already marginal track was not safe to
operate. _
Indeed, the FRA Report and the /CC Invest. Rept., both of which were
based on site visits by impartial inspectors, identified track defects on the line
that raised serious safety concerns. The /CC Invest. Rept. notes (at 9-11) that
AMR needed about 28,000 ties for rehabilitation,as well as extensive repairs to
bridges. FRA's report sets out over 85 instances of non-compliance with
minimum FRA track safety regulations and concludes that extensive
rehabilitation would be necessary even to bring the line up to its class 1 (10
m.p.h.) standards. Some of the problems specifically noted in the FRA Report
(at 3, 5) include bridge problems ("'perform repair work of utmost importance
on three bridges"); deteriorating rails ("the 75-pound rail * * * is deteriorating
and developing internal defects leading to failure, sometimes under trains. It
will not carry the 100-ton cars of rock and gravel without constant potential for
failure and derailment");and flood damage ("the current washouts resulted from
an unusually high flood").

The Shippers argue that the FRA Report is entitled to little weight because
it was keyed to FRA class 1 standards, while the Shippers sought only a
restoration of the existing "excepted” service. But, as noted, class 1 standards
are the FRA's minimum standards; they are the lowest standards to which the

* The Shippers do not challenge the fact that there were 17 derailments during an 11-month
period in 1992. Moreover, they do not challenge the substantial expenditures undertaken by AMR
during 1992 and 1993, but instead, contend that the expenditures were for derailment repairs
instead of maintenance or rehabilitation. Regardless of the Shippers' semantical arguments, the
record supports AMR's contentions regarding the poor condition of the line and the carrier's
willingness to attempt to address it. ‘
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ICC and now the Board have looked in assessing rehabilitation costs in
abandonment cases; and, notwithstandingthe fact that a carrier may, in unusual
circumstances, seek (at its own election) to operate under excepted standards,
class 1 standards represent the minimum level of safety compliance at which:a
carrier can be required to operate. They are therefore the appropriate level to be
used in the typical embargo proceeding.* Moreover, the statements in the FRA
Report that "the line was in poor condition" and that "operations over the line
in its current condition would likely result in derailments" refer to excepted
track. The fact that numerous derailments occurred on the line both before and
during DRRC/CALM's common carrier operations under Service Order 1516,
and that the $200,000 Federal assistance offer was contingent on an upgrading
of a substantial portion of the line to class 2 standards, supports AMR's
contention that the restoration of excepted service on this line would have been
inadequate, at least in the long run, with a substantial risk of derailment and a
loss of operating efficiencies.

We also find that AMR acted reasonably in not repairing the line
immediately, in light of the substantial rehabilitationcosts necessary for safe and
economical operations. At the time of the embargo, AMR's personnel estimated
that rehabilitation of the 49-mile portion of the line on which the Shippers are
located would cost $1.6 million, while a private contractor estimated that repair
or replacement of the most seriously deteriorated bridge components would cost
between $100,000 and $120,000.* The ICC Invest. Rept. also identified
significantrehabilitation costs ($500,000 to put the line back into service and as
much as $3 million to bring the track to FRA class 2 standards), and $125,000

* We recognize that, in Louisiana Railcar, 5 1.C.C.2d at 546, the ICC found that the carrier
could have returned the line to service by rehabilitating it to FRA excepted track standards. In
contrast to this case, however, that line "was satisfactorily operated at excepted levels prior to the
embargo.” Jd. Here, of course, the operations—which involved very heavy shipments moving over
very dangerous track—-were marginal before the embargo, as reflected by the numerous derailments
that occurred (and have continued to occur). Moreover, we note that, in Louisiana Railcar, the ICC
found that the $18,000 cost of restoration was "an amount that {the railroad], a large Class I carrier,
could afford.” Jd. Here, as discussed below, the cost of rehabilitation is significantly higher, and
AMR is a small short line railroad with few of the resources available to a Class I carrier.

2 V.S. Levine at 7.

# V.S. Levine at 5; November 24, 1993 Preliminary Inspection Report prepared by Osmose.
Although they characterize the Osmose report differently, the Shippers do not dispute the fact that
substantial rehabilitation expenses will be required for necessary bridge repairs. See, V.S. Ron
Finkbeiner at 3 (Complainants' Opening Statement, Vol. II, Attachment D).
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to correct the drainage problems along the line from Pike Junction, AR to Birds
Mill. The FRA Report does not estimate the cost of the repairs it suggests, but
it is quite apparent that the cost will be substantial. Finally, we cannot ignore
AMR's concern about the fact that, unless the line were repaired to a level that
would permit speeds sufficient to accommodate a single crew, substantially
higher rates would be needed to make continued operations economically
feasible.

The Shippers argue that the embargo was "contrived," because the flood
damage to the line was not severe, and AMR's descriptions of the bridge and
track deteriorationwere overstated. To supportthis contention, DRRC/CALM's
president, William K. Robbins, Jr., stated that two small washouts on the line
required "less than four hours" to repair; that DRRC/CALM's total repair time
was 3 weeks; and that its total repair cost was less than $10,000.* In Mr.
Robbins' opinion, the storm damage could have been repaired before the first
embargo was imposed.* The Shippers also maintain that, in fact, the track
conditions were better on the northern segment of the line that was initially
embargoed than on the remainder of the Norman Branch.*® They also allege that
AMR removed numerous cars that had previously been delivered to the
Shippers from the line in mid-December.*’” Thus, they conclude that, despite the
storm damage, transportationwas possible over the washed-outsegments of the
line.*® :

The Shippers have not made their case. The argument that $10,000 and 3
weeks of work is all that was required here is refuted by the fact that
DRRC/CALM itself had proposed to spend $1.15 million in its first year of

# See, V.S. William K. Robbins at 6 (Complainants’ Opening Statement, Vol. II, Attachment
F).

) ¥ Id

% V.S. Finkbeiner at 3.

47 Specifically, GS Roofing states that, on the very day that it was advised of the embargo,
and advised that service north of milepost 477 would be halted, AMR moved locomotives over the
line to remove approximately 25 or 30 cars from GS Roofing's facility. See, V.S. John W. Smith
at 6 (Complainants’ Opening Statement, Vol. II, Attachment A). Not noted, however, was that the
cars removed from the line were empty cars, not-loaded cars. See, ICC Invest. Rept. Obviously,
empty cars can be transported over questionable track more easily than cars loaded with the
extremely heavy commodities such as those shipped by the Shippers. The fact that AMR removed
its empty cars is of no relevance to whether continued operations of heavily loaded cars were
feasible.

# See, V.S. Bradiey Batson at 2 (Complainants' Opening Statement, Vol II, Attachment H).
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operation and $800,000 in its second year under its plan submitted in the feeder
line applicationproceeding.*® Moreovet, the derailmentsthat AMR experienced
and that DRRC/CALM continuedto experience during its operation of the line
support AMR's argument that the cost of properly rehabilitating the line has
been vastly understated by the Shippers. AMR did not act unreasonably in
eschewing the temporary fixes that DRRC/CALM applied to address the
washouts, and the continual subsequent problems on the line. Particularlygiven
the initiative assigned to the operating railroad in determining whether or not to
embargo a line, the fact that the Shipper-owned DRRC/CALM elected to
perform only minimal work before it began operating, to address derailments as
they occurred (all too frequently), and to apply "band-aids" as it went along is
not determinative of the reasonableness of AMR's conclusion that more would
be needed--even in the short run--by a going concern such as AMR.*

2. AMR's Intent. The Shippers contend that the real reason that AMR
imposed the embargo was unilaterally to terminate service on the unprofitable
portion of the Norman Branch, while retaining the profitable southernmost
portion of the line to serve IP.”! But that argument is belied by credible
evidence, which we have already chronicled in considerable detail, that AMR
tried to resolve the problems on the entire line, both in terms of its revenue
needs and maintenance, and to provide reliable and safe transportation over it.*
As the record shows, AMR made numerous efforts to secure adequate funding,
and revenue and volume commitments from the Shippers, so that it could

® See, Shippers Comments in the feeder line proceeding, Vol. IA, V.S. William K. Robbins
(June 13, 1994).

% The fact that the ICC authorized DRRC/CALM to operate over the line in Service Order
No. 1516 does not discredit the evidence showing that the overall condition of the line was poor
and that significant rehabilitation was required. In issuing the voluntary service order, the ICC
noted that, before operations could begin, DRRC/CALM was required to notify the ICC that it had
made repairs to the damaged portions of the line and to certify that the line was, in its opinion, safe
to operate. DRRC/CALM's determination to make only minimal repairs does not indicate that the
line is in fact safe or that AMR should have made or supported the types of repairs apparently made
by DRRC/CALM.

31 See, V.S. Roy Martin at 5-6 (Complainants' Opening Statement, Vol. II, Attachment I).

52 Thus, the cases suggesting that a carrier can be held liable even in the case of an act of God
where the carrier has been negligent or directly responsible for track conditions are inapposite here.
E.g., Johnson v. Chicago, Milwaukee, St. Paul & Pacific R. Co., 400 F.2d 968, 972 (9th Cir. 1968);
ICC v. St. Johnsbury & Lamoille County Railroad, 403 F. Supp. 903 (D. Vt. 1973). See also,
Overbrook, 5 1.C.C.2d at 322, citing General Foods (conclusion that carrier negligence was the
partial cause of the embargo does not require a finding that the embargo is unlawful).
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upgrade the line to what AMR believed would be a reasonably serviceable level.
AMR, however, was unable to obtain enough assistance from outside sources,
or assurances from shippers of increased revenues and traffic volume needed to
make the operations compensatory. AMR eventually concluded that there was
little chance of operating the embargoed portion of the line successfully, and
hence little basis for expending the substantial sums necessary to repair it
properly. Its determination, which was consistent with the determination that
any prudent business would have made, not to commit substantial funds without
first exploring other options, including abandonment, was reasonable.

The Shippers, on the other hand, suggest a contrived embargo designed to
force an abandonment. But in our view, this case is substantially similar to
many other cases in which a carrier first (lawfully) embargoes a line, and then
(lawfully) obtains authority to abandon it.” It is well settled that a carrier cannot
legitimately be required to expend money to rehabilitatea line where it will lose
money on the operation. Purcell v. United States, 315 U.S. 381, 385 (1942)
("When materials and labor are devoted to the [re]building of a line in an
amount that cannot be justified in terms of the reasonably predictable revenues,
there is ample ground to support a conclusion that the expenditures are wasteful
whoever foots the bill."). Cf. Chicago & N.W. Transp. Co. v. Kalo Brick & Tile
Co.,450U.8.311, 325 (1981) (carrier authorized to abandon a line damaged by

33 See, e.g., Consolidated Rail Corporation -- Abandonment Exemption -- In Northampton
County, P4, STB Docket No. AB-167 (Sub-No. 1163X) (STB served December 20, 1996)
(granting petition for abandonment exemption where railroad estimated it would cost
approximately $498,930 to restore the line to service); Dakota, Minnesota & Eastern Railroad
Corporation -- Abandonment Exemption -- In Wabasha and Olmsted Counties, MN, STB Docket
No. AB-337 (Sub-No. 5X) (STB served December 16, 1996) (authorizing abandonment of line
embargoed since 1995 where railroad estimated rehabilitation costs of $1,038,347 to restore the line
to service); Wheeling & Lake Erie Railway Company -- Abandonment Exemption -- In Huron
County, OH, STB Docket No. AB-227 (Sub-No. 8X) (STB served December 5, 1996) (same result
in case where railroad estimated it would cost approximately $400,000 to repair flood damage and
bring the line to FRA class 1 standards); Indiana Hi-Rail Corporation -- Abandonment Exemption
-- Between Newton and Browns IL, STB Docket No. AB-336 (Sub-No. 4X) (STB served May 3,
1996) (continued operation of line not justified where line had been embargoed for more than a-
year and bankrupt carrier lacked resources to make needed repairs estimated to cost $500,000 - $1.5
million); Consolidated Rail Corporation -- Abandonment Exemption - Iri Bergen and Passaic
Counties, NJ, ICC Docket No. AB-167 (Sub-No. 1151X) (STB served May 23, 1996) (authorizing
abandonment of line embargoed since March 1995 due to unsafe track conditions where railroad
indicated it would cost $180,948 to rehabilitate a portion of the track and that the pre-embargo level
of traffic did not justify rehabilitation expense).
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mud slides rather than repair it; duty to serve is not absolute, but rather, the law
exacts only what is reasonable of the railroad under the existing circumstances).
It has long been recognized that this view has a Constitutional dimension. See,
Brooks-Scanlon Co. v. R.R. Commission of Louisiana, 251 U.S. 396, 397-99
(1921) (to compel a carrier "to carry * * * at a loss" could “deprive [it] of its
property without due process"); accord, Bullockv. R.R. Commissionof Florida,
"254 U.S.513 (1921); R.R. Commissionof Texasv. Eastern Texas RR., 264 U.S.
79 (1924).

We would not presume to prejudge the result of any abandonment
application that may someday be filed as to all or part of this line. Insofaras the
reasonableness of AMR's actions are concerned, however, it is clear that
rehabilitation costs would have been substantial, and that the Shippers were
unwilling or unable to provide enough support to make AMR's operations
worthwhile. Thus, viewed through AMR's eyes, it was perfectly rational not to
sink any new money into the operation before reviewing the situation and the
options available. The fact that, shortly after imposing the embargo, the carrier
indicated its intent to abandon all or part of the line supports the reasonableness
of its decision not to rehabilitate it immediately.

3. The Shippers and the Amount of Traffic on the Line. Another of the
criteria to be considered in assessing the reasonableness of the embargo is the
amount and type of traffic on the line. The traffic over the embargoed portion
of the line is minimal, and certainly inadequate to warrant substantial repairs
without a thorough review of the options available. Only five shippers are
located on the 49-mile northern portion of the approximately 52-mile line, the
largest of which is at the far end of the line. The rail traffic of those shippers has
declined significantly since AMR acquired the line, and in fact, only one of the
Shippers is totally dependent on rail service for as much as 75% of its
shipments.* Indeed, the record shows that certain Shippers (including G.S.
Roofing, the largest affected shipper) used truck transportation as a matter of
course during the period of the embargo, because it was their normal slow
period, not because rail transportation was unavailable.>* Given the Shippers'
apparent inability to make adequate traffic commitments, AMR reasonably

> For example, only 20% of Barksdale Lumber's total volume (70 carloads during 1993) was
shipped by rail. See, ICC Invest. Rept. at 16.

% Specifically, G.S. Roofing stated that the months from December to February are slow and
that it can get by with loading trucks for those months. It does not need rail service until March,
when its business increases. See, Invest. Rept. at 14.
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decided not to repair the line before exploring its options, inasmuch as the
prospect of increased traffic levels that would justify substantial rehabilitation
expenditures was dim. ,

4. AMR’s Financial Condition. Another of the criteria to be considered’is
the financial condition of the carrier imposing the embargo. AMR is a
struggling Class I carrier with limited financial resources.* It sought increased
rates and traffic commitments from the Shippers, but they were unable or
unwilling to provide enough assistance.”” Without substantial additional
revenues, it would have been impossible for the carrier to have supported the
cost of the necessary repairs, which would have been significant even assuming
arguendo that the line could have been safely operated if something less than a
rehabilitation to FRA's class 1 or 2 standards had been achieved.

B. The Length of the Embargo. Having concluded that the embargo was
not unlawful when it was first imposed, we must now consider whether the
embargo was in place for too long, and whether the carrier did too little to try
to resolve the situation. Here, the embargo was initiated in mid-December; an
intent to abandon was announced by mid-February; and a new operator was
announced by the end of March. That means that the embargo was in place for
only 2 months before the carrier publicly announced its intentions to no longer
provide service itself,® and for only slightly more than 3 months before a new
operator had been found. The ICC Invest. Rept. noted that AMR would need
about 60-90 days to put the line back into service. Thus, even if work had
begun right away, the length of the embargo would not likely have been

% AMR states that it suffered a 25% decline in revenues during its first 2 years of operation;
the loss in 1993 amounted to $464,000 based on revenues of just over $3 million.

57 The Shippers criticize AMR's efforts to secure their assistance through rate and traffic
commitments as an alternative to a sale of the embargoed segment to a qualified purchaser for NLV
or a request to the ICC for authority to abandon that portion of the line. It is well settled, however,
that a surcharge (or request that a shipper guarantee a certain ievel of traffic) is not per se unlawfui,
even if its effect will be to eliminate the movement of traffic from the line. City of Cherokee v.
ICC, 671 F.2d 1080, 1084 (8th Cir. 1982); Mississippi Public Service Commission v. ICC, 662 F.2d
314, 317 (5th Cir. 1981).

8 The Shippers are correct that AMR could have indicated an intention to seek abandonment
authority earlier. But that does not mean that the embargo became unlawful because the railroad
decided to wait until February 1994 to list the embargoed portion of the line as a candidate for
abandonment on its SDM. As AMR states, it properly used the time between the December 3rd
flooding and February 1994 to assess the damage to the line, determine what it would take to
rehabilitate the line so as to not compromise safety, and explore other options, including a sale of
the embargoed portion to one of the Shippers for NLV.

2S.TB.



106 SURFACE TRANSPORTATION BOARD REPORTS

substantially shorter than the embargo that the Shippers now claim was
unreasonable.

Moreover, beginning in January 1994, just about a month after the embargo
began, there were substantive discussions between AMR, DRRC/CALM, and
affected shippers aimed at reaching an agreement that would allow
DRRC/CALM to substitute for AMR as the operator over the embargoed
portion. The presumption of these discussions was that there would not be a
violation of section 11101, but instead the establishment of an agreement by
which DRRC/CALM would succeed AMR. As noted, Serv ice Order No. 1516
accomplished that substitution of operations, conditioned upon DRRC/CALM's
representation to the ICC that the line had been made, in its opinion, safe to
operate.

Thus, all of the circumstances demonstrate that AMR's intent here plainly
was not to leave the line in an embargoed status indefinitely. - As noted, the
record shows that AMR sought a lessee/purchaserto continuerail service on the
embargoed line. Furthermore, AMR was open to arrangements with
DRRC/CALM to operate under Service Order No. 1516, which took effect on
March 29, 1994, approximately 3 months after the initial embargo and only 11
days after DRRC/CALM and the Shippers had requested ICC authority to
restore service over the line.®* Accordingly,the service interruption lasted only
1 month with respectto Gifford-Hill and approximately 3 months for the other
Shippers. Typically, embargoes that have been found to be unlawful have been
in force much longer.%

SUMMARY
In sum, consistent with decisionssuch as Overbrook and Louisiana Railcar,

we have balanced the length of the out-of-service period, the apparent intent of
the railroad, the cost of required repairs, the amount of traffic and the Shippers'

% AMR also agreed to subsequent extensions of the service order and to the substitution of
another carrier after DRRC/CALM ceased its operations.

© Compare Ethan Allen, Inc. v. Maine Cent. R. Co., 431 F. Supp. 740, (D. Vt. 1977) (railroad
liable for damages in case where a line was embargoed, several months elapsed before repairs were
begun or the embargo was lifted, and the ICC commenced a civil action seeking to enjoin the
railroad from an alleged illegal abandonment); Overbrook (embargo unlawful where embargo
continued for almost 3 years, despite the shipper's protestations and offers of financial assistance);
Louisiana Railcar (violation of section 11101 based on unlawful embargo lasting 19 months).
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needs, and the financial ability of the carrier to make repairs in determining
whether the embargo and its continuation were justified. The balancing test as
applied to the circumstancesof this case persuades us that here, the cessation of
service was warranted initially and at no point became unreasonable.
Accordingly, we find no violation of section 11101(a) in this case, and hence no
basis for damages.®!

This action will not significantly affect either the quality of the human
environment or the conservation of energy resources.

1t is ordered:

1. The complaint and the request for damages are denied.
2. This proceeding is discontinued.

3. This decision is effective March 11, 1997.

By the Board, Chairman Morgan and Vice Chairman Owen.

¢ We thus do not need to calculate an appropriate level of damages. We note that the
damages requested by the Shippers—including attorneys fees, lost profits, and the cost of
constructing a transloading facility--appear excessive in light of the Shippers' regular use of
alternative transportation as a matter of course.
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APPENDIX A

Map of the Norman Branch
Gurdon, Arkansas to Birds Mill, Arkansas
Milepost 426.83 to Milepost 479.2
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Q | ~ Memorandum

US.Department
of Fansporiation
federal Raliread
Administration

Little Rock, AR -
Owe: warch 2, 1994 PResky 1o Atin.of:

Subect pssessment of Arkansas Midland Railroad (AKHD)

[

. Cline
F'°"“RaJ.l::oa¢.i Safety Inspector (Track) -

o Regional Director, RRS-45

on February 22, 23, 24 and 28, 1994, I inspected the trackage of
: the Norman Branch of the Arkansas Midland Railroad. This line
extends from its junction with the Union. Pacific Railroad at
curdon, AR, Milepost 426.8, northward to Milepost 479.2, nofth of
Glenwood, AR. It includes the Pike City Industrial Lead; extending
from Pike City Junction at Milepost 446.6, westward (or northward)
to Milepest 449.5. I was accompanied on these inspections by’
Jerry L. Bryant, Roadmaster.

The purpose of my 1nspect1on was to ﬂetermzne what would be
required to bring the track intc compliance with Federal Railroad
administration Class 1 Track Stapdards, and, addltlonally, what
would be required to maintain the track to these standards.

In compiling the data to provide this required information, I used
a combination of extrapolation of a l0+percent sampling (a walking
inspection of 1i/10th mile at each milepost) and actual existing
conditions, to give as accurate information as possxble. My Track
Inspection Reports 061, 062, 063, 064, and 065 (copies attached),
reported all broken rails (break out in rail head), and all surface
deviations in excess of FRA minimum requirements. In addition; the
reports identify joints with less than one bolt per rail, excessive
tie defects, critical drainage problems, and switch defects. All
items reported on the Track Inspection Reports are items which were -
excesuive or items which would not be captured in the 10~percent
sampling. '

In asses 51ng the requirements for this tratkage, it is necessary to

v za
p

BF -7 1994
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" Page 2

consider the branch as three distinct line segm_ents.. A color coded
map is attached, _identi;fying these seg'ments. :

Segment A - Main Track from Gurdon to Milepost 448

Segment B - Main Track from !ulepost 448 to end of track at
‘Milepost 479.2 -

Segment c - Plke :City Industrial lead H:.lepost 446.6 to end
ot‘ track at Hxlepost 449. 5

Segment A is currently in operatlon as FRA designated "Excepted
Track." It is laid with ‘85-pound conventional rail to Milepost
446.6, then 90-pound conventional rail to Milepost 448. It
: 1nc1udes ‘21 bridges, totalling 919 feet, mostly. of open deck,
~timber : pile eonstructum. There -are 34 ‘curves on this line
segmenht, w:Lth max:\.mnm curvatnre af 7 degtees, 25 muautes.

The follow;mq work - would be zeq\ured to bring the track to FRA
Class 1 standards: o

. Insert 14 crosstles ’ : '
Replace 12 °broken rails -
Replace 7 track bolts, nuts & nutlocks -
‘Replace 70 center—cracked or broken joint bars
‘“Tighten 450 loose joint-bars -
Surface: (level and line) 350 feet of tracx
Apply 7 cars of ballast
‘Clean out 1400 feet of slides and blocked dra;nage ditches
Clean out 2 blocked culverts
Remove vegetation adjacent to one timber bridge
. Cut 200 feet of" vegeta‘l:ion brushing sides of rolling stock
Straighten slewed ties at two-locations wluch are causxng
tight gage
Replace 1 heel filler block bolt
Repair spring assembly oh a spring wing rail frog
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The following work would be required within one to three years to
maintain FRA Class 1 status:

_Insert 2270 crossties

Replace 30 curve worn rails

Replace 880 track bolts, nuts & nutlocks

Surface (level and line) 4,250 feet of margxnal and chronxc
_ "soft spots®™

Spot (raise and tamp) 70 low ]o;nts

Apply 10 cars of ballast -

Replace 31 br;dge ties

Segment ‘B is currently out of servxce ‘and nnder an embarqo, vhich
was placed on theé track on.December 15, 1993.. The track is laid
‘with 90-pound conventional rail. It 1nc1udes 1B bridges, totalling
2053 feet, with heights to 49 feet. Most of the bridges are open

- deck, timber pile-structures. -There are 54 curves op.this line

- -segment with maximum curvature of 6 degrees. Funds were made
‘avajlable through the State of Arkansas, from the Féderal
Assistance Program to rehabilitate the trackage . from Milepost 447
to Milepost:464 (d portion of the funds were tg be used to
rehabilitate Segmeént -C, .the. Pike City Industrial. Lead. ). To . date,
 nore of-the funds have been expended. . Thlﬁ segmént includes two
areas of ttack, near: the north.end, which were washed out. by an
overfléow of the Caddo River:. These washout areas have been cribbed
up with ties and timbers, but:have not been filled in with ballast.
fItems B8 and 9 of my: attached Track Inspectlon Report 065 describe
‘these condltlons and they are depicted in attached pliotographs.

The follcw1ng work would be requlred to brzng the track on this
segment to FRA Class 1 standards:

“Insert 310 crossties

Replace 2 broken rails

Replace 3 track bolts, nuts & nutlocks

Tighten 140 loose joint bars :

Surface (level and line) 900 feet of track (this 1nc1udes

the 2 washout areas) . .

Apply 9 cars of ballast

Replace 16 bridge ties . .

Clean out 1 blocked culvert -

Remove driftwood against a timber pile bridge

Replace 66 feet of switch ties

Clean out 1000 feet of slides and drainage ditches

Perform repair work "of utmost importance" on
three bridges 458.4, 462.3.and 472.0, as recommended in
the attached Osmose Bridge Inspection Report
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The followxng wark would be required vithin the next one to three
years to maintain the: track to FRA Class 1 status:

Insert 15,190 crosst1es

Replace 440 track bolts, nuts & nutlocks

Surface (level and line) 650 feet of marglnal and chronic

. ingoft spots"

Spot .(raise and tamp) 15 low joints

apply 13 cars of ballast

Replace: 55-bridge:ties: -

Remove beaver dam at bridge .

Clean out 2700 feet of sl;des and blocked dra;nage

.Replace 6 concrete blocks. in retaining wall -

Perform bridge work ‘as -recommended in attached Osmose Bridge
“Inspection’ Report (thosé Ltens not desxgnated "of .
ntmost importance“ . .

it ﬁzll a ‘be" necessaty, thhmn the flmst year, to - apply
vegetatlan control and make mlnor repairs to. some road crosslngs

Segment C i€ currently out of serv1ce and undzr an: embarqo which
was ‘placeéd on the track. February 22, 1994. -The tyack is laid w1th
75=pound- convent1onal ‘rail. There 1s about ;500- feet of .
90-pound rail ‘on a curve at the south (or east) end,.about 500 feet
of 115-pound rail on another curve, and a runaround track, adjacent
‘to ‘the main lead track, is-laid with 112-pound rail. This segment
was included. in a rehabilitation program.with funds available
through the State of Arkansas from the: Federal Assistance Program.
~Nene ‘of the funds have. been expehded, as of this time. There are
“three brldges on -this line, totalling 131 feet, maximum height,

49 feet. There are seven curves,' ax;mum curvature 3 deqrees,

6 minutes. .

. The following woerk would be required to hrxng this track to FRA
class 1 stanpdards: . .

Insert ‘5 crossties

Replace 11 broken rails

Replace 7 track bolts, nuts & nutlocks

Replace 6 center cracked or broken joint bars

Tighten 10 loose joints

Surface (level and line) 400 feet 8f track

Cut 1000 feet of vegetation brushing sides of rolling stock

Clean out 200 feet of blocked drainage dltches

Apply € cars of ballast

Perform repair work "of utmost importance" .on BrJdge 446 7,
as recommended in the attached Osmose Bridge Inspectlon
Report
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The tollowing work would be required within the next one to three
years to maintain the track to FRA FRA Class 1 status.

Insert 580 crossties
‘*Replace 6 rails withli internal vertical split head defects
Replace 100 track ‘Polts, nuts &.nutlocks .
Surface (level & line) 500 teet of marginal and chromc
. Wsoft spots"
- Spot. (raise and tamp) 30 low joints
Replace 15 bridge ties’ :
. Perform bridge work as- recommended in the attached Osmose
¢ . Bridge Insngctlon Report not des:.gnated "of utmost
unportance" v

:#The 75-po}md rail on. tlus seg'nent of track. J.s detenoratmg and
developmq internal defects-leading. to failure, - ‘sometimes- under .
trains. It will not continue to carry the 100-ton cars of rock and
gravel without. constant potential . for failure and derailment. -All
this rail shouia: eventually be rémoved and replaced with at.least
-9 o-pound, -and: preferably, 112-pound rail. About-one mile of th:l.s
_track-is filled with gravel-and- rock: -This not only makes. it
mposs:.ble ta, determine the .condition of the ‘rails and ties, but it
increases greatly the tine requi.red to effect repazrs on’ the track. ’

The last overan br;dge inspect:l.on on this branch was performed by
_ Osmose Corporation . in 1981. I would highly Yecommend a complete
inspection of all‘bridges withm the next three years._

Propez' maintenance of the txackage on- this raxlroad to FRA Class 1
- standards will réquire‘the constant presence. of a c¢rew of
maintenance-of~way. ‘personnel on s:Lte,. There are numerous cuts
where: rock and dirt slides obstfruct proper drainage.. ‘When the -
water stands in the track, it satiurates and softens ‘the roadbed,
resultmg in loss of crosslevel, sotte:ung of ties, wide gage and
low joints. Also, much of the trackage is adjacent to the Caddo
River or other streams. L Although the current washouts .resulted
from ‘an unusually high flood, there is need. for maintenance of
shoulders, reta.mlng walls, and dra1nage facilities, -especially
during the spring and fall. .Also, .it is- very common for brush and
trees td fall .on the track during heavy ra:.ns and windstorms.

Attachments: Track Inspection Reports 061, 062, 063, 064, and 065
' Preliminary Inspection Report of Br;dges by Osmose
Wood Preserving, Inc., of November 24, 1993
Photographs
Ceolor Coded Map
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Bridge 446.7 on Pike Ci
Lead over Antoine-

Bridge 446.7 on Pike City Industrial
Lead over Antoine River (looking east)

2S8.TB.
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Item 15, Inspection
Report 063: 3 Y»
deviation from zero
crosslevel Milepost
448.3 on Pike City
Industrial Lead

Item 30, Inspection
Report 063:

Vertical Split head
57 inches broken
through head of rail
Milepost 449.4 Pike
City Industrial Lead

2S.T.B.
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Drainagée Prioblem
Milepost 450.5

large boulder in drainage ditch
Milepost 452.6

2S8.TB.
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"2"" -.J‘. '..":'- ‘- n
slide blocking drainage ditch
Milepost 454.2

Y Ao

Rocks and ‘slide in
drainage ditech
" Milepost 455.6

2S.TB.
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Rock.slide -in drainage ditch
Milepost 457.1 - -

Bridge 458.4:: View of southwest corner
showing section of concrete wall
broken off beneath bearing block

2S.T.B.
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Bridge 458.4: View of southwest
corner showing section of concrete
wall broken off beneath bearing block

Bridge 458.4: View of southeast
corner showing cracked, deteriorated
concrete beneath bearing block

2S.T.Be
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Bridge 458.4: View of pier #3
and southwest.corner showing concrete
broken off beneath bearing block

Bridge 458.4: Showing irregular
surface on deck plate ginder span

2S.T.B.
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Item 6, Track Inspectiofi
Report 064, showing driftwood
against piling Bridge 462.3

Fouled ballast at Bird’s Mill
Milepost 478.6

28.T.B.
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Item 4, Track Insbection
Report 065: Beaver dam obstructing
flow of water at Bridge 478.3

Item 8, Track Inspecticn
Report 065: Insufficient ballast
(washout) at Milepost™477.2

2S.T.B.
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Item 9, Track Inspection
Report 065:  -Insufficient ballast
(washout) at Milepost 475.9

N

Item 14, Track Inspection
Report 065: Driftwood against
timber piling Bridge 472.0

2S8.T.B.
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TRTERGTATE COMMERLE COMMISSION FAGE T OF
REPORT OF INVESTIGATION v : 23
SUBJECT OF. INVESTIGATION [ INvESTIGATION No. ] DATE OF REPORT
ARKANSAS MIDLAND RAILROAD C-160-94 . 2/10/94
P.O.Box 696 = INVEST IGATOR'S NAVE(S) | OFFICE AND PHONE NO.
Malvern, AR 72104-0696 ) ) _ . )
SOCRET ‘ ‘ Ft. 'Worth, TX
e : - Loyd 0. Addy  817-885-7051
RC-277 | I
$1ZE OF CARR|ER OR DPERATEION ASSIGNED ATTORNEY . . OFFICE AND PHONE NO.
Switching Line Railroad - Diesiviis Starks . Chicago, IL
TOPSTS —0T0% 5 Trope s oF oiee TrievEigation nibequent fo ot Feport.
s.mzm

This report concerns appmxinntely 32 m;],es of railroad trackage
placed under an embatrgo on Decemher 15, 1993 after a rainstorm
undermineéd the track roadbed between Amity and Birds Mill, AR on or
about D_ecember 3, 1993, The tracks are owned by the Arkansas Midland
Railroid. The shlppers f11ed a complaint with the Ccmlz.ssxon because
they could not get a comntlent f.rom the railroad that the tracks
Awould be repau-ed and placed back .'m serv:u:e, and bel:n.eved that the
embargo is a prelude to a permanent abandonment. '

DESCRIPTION
) ‘The Arkansas Midland Railroad (AKMD), RC-???, is a sw;tch.mg line
railroad owned by the Pmsly Railroad Company. The AKMD was purchased
by the Plnsly RR under ICC Finance Docket No. 31999. It was
incorporated in 1992 in Arkansas. The AKMD‘s Principal officers are
M. P. Silver, Pres:.dent and Treasurer, and John P. Lev;ne,_ Vice
i President. Gary V. Hunter is the General Hanaqer. AKMD offices are
located at Jones Mill Industrial Park, Jofies Mill, Arkansas (mailing
address: P. O. Box 696, Malvern, AR 72104-0696) . Their phone is (501)

844-4444.

This report is the property of the Interstate Commerce Commission. Neither it nor its contents may be disseminated
withaut prior approval.

OP=F~15 7 (2781
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136 SURFACE TRANSPORTATION BOARD REPORTS

The ARMD's gross operating revenues for the eleven months from
January 1 to November 30, 1993 were $2,943,000. The freight
transportation revenues were $2,854,000. A brief P & L statement was

given by Mr. Levine as:

Gross Operiting Revenues . $2,943,000
Freight Transportation Revenues 2,854,000
Operating Expenses:

Transportation 1,204,000

Maintenance of Way 720,000

Maintenance - Equipment 272,000

Rail Car Repair 48,000

C&A ’ 306,000

Marketing P 46,000

. ‘Depreciation & Amortization 273,000 «

R Total Operating Expenses 2,871,000
Net Operating Income . 72,000
Total other non-operating expenses . .

(includes interest) 420,000
Income before taxes (§347,000)

) The ﬁinsiy Rai;£0a§ Company (Pinély) is a holding company with '
corporate offices at ﬁestfieid Biecutive Park, 53 Sauthanptdn Roaqd,
Westfield, m,dloas, phone 413-568-6426. Prii\cipal off.iéers are M.
P. Silver, P;'esident and ..".lohn P. Levine, Vice Pr;-esidenf. Pinsly 6wns
the Pioneer Valley i!ailrc;éd (kc-snu:m v Westfield, MA; the Greenville
& Northern Railway (RC-???), Greenville, SC; the Florida Central .

Railroad (Rc-72?), Plymouth, FL; the Florida Midland (RC-2?2),
_Plymouth, FL; the Florida Northern (Ré-???), Plymouth, FL; and the
AKMD. Pinsly also owns Railroad Distribution Services, with offices
in Westfield, MA and Gordonville, f‘L.
OF INVESTIGATION

A complaint was received in our Washington, Dc office on
December 29, 1993, from Richard H. streéter, an attorney representir
GS Roofing .Products. GS Roofing has a plant located at Birds Mill,

2
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AR, the end of AKMD's Norman Branch line. The complainant stated that
the AKMD had placed 32 miles o6f the Norman Branch under an embargo on
December 15, 1993, due to track conditions which had been worsened by
rain storms and floodifig ©n or about - December 3, 1993. .The
complainant couid not get a commitment from the railroad that the
tracks would be repaired and placed back in. service, and believed that

“the embargo is a prelide to'a pemneﬁt abandonment.

“1In February, 1992, the AKMD purchased four rail lines from the
Union Pacific Railroad (UP): the 'Norman Branéh, Helena Branch,
Carlisle Branch, and the Hot Springs Branch. The t-our-branches are
not connected, ‘and consists‘éef a total:of 131 miles of trackage. Each
‘branch connects with the' UP, and :shipments frem. these branches are
billed via the UP as the line-haul .carrier. - The branch that is the
subject of this ifivestigation is their Norman Branch, which.extends
from the UP connection at Gurdon to Birds Mill, Arkansas, a tatavl of
52 miles. The Norman Branch serves six shippers: .-

e 1992 -Annualized
Shipper: Location: ile Post # Carxs Revepues:

Iniernational Paper Gurdon 430.0 " 2,521 $343,759
Gifford Hill T Pike : .. L6, .22 165,927
Barksdale Lumber Anity 459.9 47 9,123
Cargill Grain Glenwood 473.9 . nene. none
Bean Lumber Co. Glenwood 474 .4 305 59,869
GS Roofing Birds Mill 479.2 1,964 384,873

on or about December 3, 1993, a rain storm in southwest Arkansas
caused flooding along some parts of AKMD's right-of-way, resulting in
erosion and washouts in portions of its—roadbed between Amity and

Birds Mill. On December 15, 1993, the AKMD notified shippers that the
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portion of ARMD's. tracks between.nile,post (MP) 447 north of fik’e
‘Junction to MP 479.2 at Birds Mill was placed under an embargo (see
map on page 1 of Exhibjt "A"). The reason given was that due to the
recent washouts, bridge problems and track conditions, it was no
lb'nqer safe to operate over this portion of track. The notice was
given: veihally, and followed up. with a 1etter.A The AKMD further
stated that "As for long term prospects, the future of this line does
not look positive because of the track conditions and economics."
(See Exhibit "B".) ©On the same date, the AKMD sent in a locomotive
to pull out the loaded cars and the cars that were placed for loading
at GS Roofing Co. iri'"ﬁii-ds Mill.

The AKMD alsc sent a letter dated. December 15, 1993, to the
Association of American Railroads that, effective 11:59 p.m., December
16, 1993, ‘the stations of Amity, Rosboro, Glenwood, and. Birds Mill are
placed under embargo against all inbound traffic bdue to track
conditions. ,(See Exhibit _"c".) ‘

Mr. Streeter, on behalf of GS Roofing, registered the complaint
with the Commission on December 29, assignment was made on December
3_0, 1993, and I began the investigation on -January 10, 19%4.
state Funds Through the Local Raj}l Freight Assistance Program

The AKMD filed a request for funds from the State of Arkansas for
the rehabilitation of the Norman Branch Line between Gurdon and ﬁ'u'ds
Mill, AR in December 1992. Justification for the reguest, as stated °
in application, was that all four branch lines, befoie being
purchased, were marginally maintained with the Norman Branch being the

most deteriorated. The application (dated December 9, 1992) statec
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-that there had been. seventeen derailments. since February 1992', and
that the ‘railroad had already invested $200,000 ix;_add;essing the
derailmenit problem. The derailments had forced the cqmpa.ny to lower
train speeds to only 5 mph between MP 446.5-and MP. 479.2°

The proposal was to rehabilitate the worst section of the Norman
Branch to FRA Class 2 track (25 mph), between MP 447 and MP 464,

. including 3 miles of spur track serving -Gifford Hill. The fqnds were
to be provided through the Local Rail Freight Assistance Program
(LRFA) under the Lacal"R;i-l Service Assistancq Act. - The project cost
was to be $746,391, with the LRFP.'s‘ sha:e s496,_391 (67%) apd the
‘AKHD"s '$250,000. A céﬁy‘ of the propo,sal}v is included as Exhibit ®D*.

On August 2, 1993, the Arkansaé State Highway Commission e_nterefl
into an agreement with the AKMD te. provide funding . bu}: Aess tha-n the
amount 'i-‘equestea; The state will provide $200,000 (70%) funding for
an estimated $285,715 track rehabilitation project.

The agreement between the State Highway Commission and the‘AMD
stipulates that the funds are to be used to rehabilitate the portion
of the track and roadb’ed to meet m'ﬁ;ass' 2 (és mph) Track Safety

_é;gandards from MP 4;7.00 to MP 454.,0Q, ‘and includes three miles of
spur track from MP 447.00 to Gifford Hill & Co. This is a total
distarice_ of twenty miles to be te,habi,l‘i‘_t,ated‘.. (There is no mention
of fehabiliiation uf .trackage iﬂ the agreement. from MP »464.0(-) to

479.20, nor any option allowing the railroad to use the funds for

'Derailwents occurred at the following locatiens: 7 derailments between MP 427
and MP 446.5; 9 derailments between MP 446.5 and MP 465.5; and 1 derailment between
MP 465.5 and MP 479.2.

2AKMD General Order #2 dated January 1, 1993.

5
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.OthEt than those specified). The work schedule shows two months for
drainage improvements (August-September 1993), seven months for
craosstie replacement (October 1993 to April 1994) and three months for
surfacing (May to July 1994).

' The effective dates of the agreement are from date of execution,
August 2, 1993, to July 31, 1994. The payment of the $200,000 will
be through reimbursements made in monthly progress payments. Ten
percen£ of the reimbursements will be withheld until the. project is
fifty percent complete. The nonéys withheld are to be placed in
escrow and will be paid to the railrcad within 30 days after the
prr;:jec’c is completed. A copy of the agreement is included as Exhibit
The UP h o St

The ARHD approached the UP to assist them in the rehabilitation
of the Noman Branch. Mr. Hunter wrote to UP's Warren C. Wilson on

" December 28,1993 ' (see Exhibit "F"). - ‘

"Qur goal ies to make the AMR [AKMD) a profitable operation serving our
customers and Union Pacific for many years to come. We need to
eliminate the unprofitable portions of our business to protect the
f(:::;:ena:::a at?. .Vtayyct'.:nd:. t:.v:hldil:::::: ;z.l';::qeangor::m;o:fd m;:
jeopardizing the future of the AMR if we continue to do so.

“To continue the operation ‘of the Norman Branch from Gurdon to Pike
Junction including the Gifford lead, the following would be required:

e UP to increasé the divisione on agyregates as proposed

« UP to provide second hand ties for upgrading the line

e UP to provide rail and OTM from AMR's Carlisle Btanch and reduce
the contingent purchase price accordingly

e AMR to rehabilitate the line with LRFA funds and UP materials

e After rehabilitation of the line, Gifford Hill would assume the

operation and maintenance of the lead track

Gifford Hill would agree to ship a minimum of 2700 cars per year

"Te continue the operation of the Norman Branch from Pike Junction to
Birds Mill, the following would be :nqu.u,'ed.
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e §1,369,000 in funds and/or materials to rehabilitate
the line

¢ Revenues ':agnnnq 5651 000 QIMIE'd fm urvmg
G.8. Rnoting BQIII

“Regarding the sale of the u\tm Rorman 5rmh, it is m:t our plln to
do 0. . Our goal is to make the AMR profitable and we believe that by
duconunuing the losing operations and maintaining the profitable
=. ones, we ©an turn the AMR around. With that in mind, we would be.
willing to sell the Normah Branch north of Internaticnal Paper to a new
carrier with trackage rights over cnlt line fur the new carrier to

* connect with UP-at Gufdon. .o .

?A8 you are -aware, the line from Pjike Junction north in pn-ently
d. Also, the lead.track to Gifford Hill is in poor condition
and the situation must be addressed immediately. If we should have a
derailiment én this track or track'conditiéfis reach a level that make it
unlate to opcrlte, we uould be fo:cod to. qnbu'go this section as well.™

Mr. Jim Hanrahan, Manager—Shortlzne Development fox the UP, said
that the UP has offered the AKMD in excess of $1 - million in
ass:.stance. He said ﬁe UP has’ otfered them 28,000 relay ties, and
that’he has 10,000 of then loaded ‘now 1n Julesburg, CO and they are
on hold (as of January 26 1994) This ﬁés la value .taf'over"ssoo ‘000 -
He has offered them 3 m.les of relay rail that has a value in excess
of $100,000. Dn top of this, the UP has offered the AKMD an increase
in per-car charges that represents appi-oiimaﬁé'lyl'ﬁﬂ' over the amount
the UP is cutréqtly bayihg them. This increase is over a three year
per_iod, aftei’ whiéh, the rites rbli back to their present level.

. Mr. Hanrahan said ﬁhht when Pinsly initially bid this package
Pinsl& RR said they could get by on the amount they are ‘currently
being paid by the UP tovtake care of the maintenance. He Said that
now, even with the 77% revenue increase, the AKMD has'i:ndicated to
them they still can't make a go of it.

FRA_INSPECTIONS
I met with Mr. L. H. Sapp, Deputy Regional Director,. FRA, on

January 14, and requested a copy of track inspections repcrts made on

7
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the ARMD during 1993. I was later furnished three inspections reports
submitted by inspector Roy A. Cline, m, Little Rock. Report No. 161
dated 6/2/93 was for inspection between MP 426.9 to 446.5. Report Yo.
162 dated 6/2/93 was for MP 446.6 to 449.5. Report No. 160 dated
6/1/93 was for MP 446.9 to 479.2. . The inspectioﬁs were iade while
accompanied by AKMD Roadmaster J. L. Bryant. Each of the reports show
. operating speed as 10 mph, and FRA excepted’ track. Each report shows
“that all violations founﬂ by the FRA inspector were repaired between

June 4 and June 26. Copy of the inspection reports is included as

Inspeétion gepgi‘t No. 160 for MP 446.9 to 479.2 covers the same
portion of tracks under embargo. This report lbi:sts 12 violations of
49 CFR 213. Seven of t}:esg violation§ involved replacement of czos$
ties. Again, all \_ri'nlationsjo\md are shown to have been corrected
by the AKMD. L
TRACK CONDITIONS ON THE AKMD

I accompanied AKMD Roadmaster Bryant and General Manager Hunter
during a hi-rail trip over the embargoed line on .January 27, 1994.
l?ufing the frip, I made photographs along the way to have a visual
record of the conditions of the vtra.cks. I also made notes of my
observations _du;inq the trip. The pﬁotographs and the.acco\mpanying

notes are included as Exhibit "H".

3SPRA Excepted Track is defined in 49 CFR 213.4. Basically, operating speec
are limited to 10 mph, no revenue passenger train operated, and less than five car:
required to be placarded by Hazardoue Mateérial Regulations.
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We began at GS Roofing's plant at Birds Mill and finished at Pike
Junctioni. My observations were that the tracks between Amity and
'Bit;is ‘Mill were the most adversely affected by.the rains, with a few
washouts up to 11" ‘deep under the tr_acks.' Roadmaster Bryant said that

e had been a washout-n,aar.the-ﬁrk'sdale-l.umber Co. at Glenwood
deep efivugh for him to stand under. He said this vas due to debris
‘from the pié?it had plugged up'the culvert and caused the water tg run
across the tracks. This:roadbed damage aea;:Bax;kéd,ale Lumber has been
repaired.” The other’washouts have not been repaired. ..Roadmaster
Bryant said that he had to shore up the washouts that have not been
Tepaired by placing tiés or other materials under .the tracks in order
to get the cars. out frcm GS Roofing on the day of the .embargo.
Dur:.hg the h;-ra&l uxspectlon, I observed many broken ties under
the rails. The roadmaster pa:.nted nut several places where there were
as many as elght broken ties in a tau, over eQ", . wm.:h is 3 violation

of ‘FRA rggulatlons. I naw two hroken rails.: ~_Ope .0f the major
problems is that the right-of—way h:s‘: inad,eq'uate dréin;ge.

A track proflle 1s anluded as. zg)_u jt "I®. The profile shows
mile posts, bridge locations, elewianons, speed allowances, grades,
degree of curves we:u;ht of the raxl. the date rail was 1a1d date of.
'surfacmg and 11n1ng, and worked by the tie gang. Accord;.ng to the
profile, “the tra‘cks were plgced between 1945 and 1948, and surfaced,
lined and worked by th‘e. tie gamj in 2986. - The rail is 85 pound rail
from the UP connection to MP 446.6, and 90 pound rail from that point

- (PK Junction) to Birds Mill. Many sectiomns of the rail show extensive

wear. Roadmaster Bryant said he has had to swap various sections of
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the track from the *hi-side” to the "low~-side" because of wear.

I also copied a report of -inspection of four bridges conducted
November 5-11, 19593, by Osmose Wood Preserving, Inc. The bridges are
located at MP 446.7, MP 458.4, MP 462.3, and MP 472.0. The estimated
costs to make repairs on three bridges were estimated to be about
$15,000 to $20,000 each, while one (at MP 446.7) was estiﬁted to be
between $55,000 to $60,000. Each of the bridges identified defects
that, according to osmose, should be addressed immediately. See
Exhibit "J" for a copy of this report, which alse includes
photographs. »

During the hi-rail inspection, AKMD Roadmaster J. L. Bryant made
the following comments:

(1) He has spent about 50% of his time for maintenance on
the Norman Branch, and 56% of the materials used for
maintenance by the AKMD were on this branch.

(2) There are 2,993 crossties per mile. This is based on
39' rail sections with 22 ties per rail. The average life
of “a ¢rosstie is 20 years. A used crosstie purchased must
have at least five years' life left in them. The average
life of a used tie is 10 years.

(3) The AKMD put in about 300 ties between MP 447 and MP
449, and transposed tracks (swapped tracks) from the hi-
side to low-side. They have spent about $28,000 on this 23
miles. Tie replacements have been by "manpower”. No
machines are available. On the  Norman Branch, the only
road running along side the tracks is less than % mile.
“The rest of the track is inaccessible except by rail.

(4) The AKMD needs about 28,000 ties for rehabilitation of
the Norman Branch. A contractor would charge $11.00 per
tie to put them in place. -If the railroad rented the
machine, the rental charge for the machinery would be $5.00
per tie, plus the AKMD would have to bear the cost of
manpower, fuel, etc.

(5) The AKMD would need about $5b0,000 to put the "line
back in service, and that it would take from 60 to 90 days.
The line has to pass FRA inspection before it can be put

10
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back in service because it had been placed under embargo
for safety reasons.

(6) It vould take in excess of $3 million to br:.ng track
back up to Class 2 standards. It would take $125,000 in
work to correct the drainage problems along the line from
PK Junction to Birds Mill. . .

(7) The AKMD has been running two GP8 130-ton d1ese1
) engmes on this branch.

The Rajlroad's position:

' I met with General Manager Bunter on 1/18 /94. He said the AKMD
has been trying to work v1th the sh:.ppers to bring the railroad back
up to standards but it doesn't 1ook good at this p01nt. He said when
the AKMD first acqu:l.red the branch lJ.ne from the UP in February 1992,
the tracks were "FRA excepted" tracks, meanxng that speeds were not
to be over 10 mph. The track cond;tlons on the Norman Branch were bad
and caused a numher of dera:.lments.' Thxs prompted the AKMD to place
.3 5 mph limit on the line north of PK Junctlon (mlle posts 446.5 to
479. 2) in February 1993. The slower speed 11m1ts forced the railroad
to use two traln crews to run over the 32 nmiles to serve GS Roofing
and added to the railroad's expenses.

Hr. Hunter said the rantcad has. lost a lot of money trying to
keep this line open, but they are st111 open to ideas. John Levine
has tried to solicit help from the Uf', the state and the shippers in
an effort to rehab the line back to 10 mpf:. Severai months ago, the
AKMD approached the UP and was successful in getting a commitment from
them for ties, rail aed an increase in the amount of switching charges
the UP was paying AKMD He said he became the General Manager in
November 1993, and since then he has visit:,ed with each of the shippers
and explained the situation to them. He said he asked for help from

11
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them by p;ying a "per car” fee and a commitment from them that their
business would be sufficient for the long-term to justify the
railroad's expenses to rehab the line. He said that none of the
shippers have made a commitment.

Mr. Hunter said that the state has awarded the AKMD a grant of
$200,000 to rehab a part of the line now under embargo, but they
actually don't have the funds in hand now. And even with the help the
UP has offered, the AKMD is still $500,000 short. He said the AKMD
is not spending any nore money on the line until they get the
commitments from the shippers'that the businéss and revenues will be -
_there. He said the ﬁfospects for the long-term do not look good, and
the alternative would be abandonment.

The tracks were in bad shape and needed extensive rehabilitatiorn
before the storm. Hé said that it was not safe to operate the line
before the storm hit them in December. The storm caused flooding and
Tun-off over. their trécks in sevéra.l.' places between Anity and‘ Birds
Mill. There are wash-outs under the roadbed at these places that need
extensive work before they could be placed back in service. There
were 14 empty cars at GS Roofinq's‘piant that the UP wanted back, so
the AKMD patched up the tracks, and shored up the washout spots enough
to “walk" the cars out. »

The storm left the track conditions completely inoperable. That
was the reasox;a for the embargo on December 15th. He -said that the
decision should be made within the next few weeks whether to repair
the tracks or to file for abancionment. 7

Mr. Hunter said the projection for GS Roofing for 19354 and beyor
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shows the number ‘of -¢arloads will be reduced by about 500 cars because
GS Roofing lost a big customer in Shreveport.

I talked to John Le\une by phone on February 2, 1994. He >said
the shippers have not cooperated with them ‘and could -not understand
why they would spend a lot of money for attorneys and go -te court
rather than make -a -commitment to the AKMD to assure they would have
rail service. 'He  could nét understand why the shippers. would not pay
é' “per car" fee when the alternative would be abandonment and then
théy would have to pay a-ﬁiéher truck rate. ..

He said he was not informed that.there would be a meeting of the
shippers ‘on January 26th until it was too late  to make plans to
aﬁteﬁd.» ‘He had been planning a similar® meeting, and said hé had
already reserved .a meeting room at the Ho]_.iday Inn in Arkadelphia for
the méeiing. o - o )

. I asked him about theif initial ‘bid to the UP to acquire the
tracks if it included a margin enough to rehabilitate the line. He
said the UP 1lét thé line ruii down befdre they sold it, and he thought
there was enough built into -the bid to ﬁaintain it. He assured me
that they did not buy the line to scrap it. After they got into it,
the tracks were just too bad and there's not enough revenue to-rehab
the line without hélp.

Mr. Levine said-‘that in his conversations, the UP has told him
that if the UP was to ' assist the  AKMD with the materials for
refurbishing the Norman Branch, it would have to be the whole branch.
He said the UP told him it would be "all or nothing at all®.

I asked Mr. Levine about the possibility of selling the Norman

13
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Branch. He was emphatic that he wanted to keep the part of the branch
serving International Paper Co.

Documents furnished by the ARMD and reports of interview are
included- as Exhjibjt "K".

he 8hj s' Popition:
GS Roofing Products Company, Inc., Bjrds Mill, AR

The largest shipper on the tracks under embargo is G5 Roofing
Co., located at' Birds Mill, the end of the line at mile post 479.2.
GS Roofing plant produceAs" roofing §ram_11es and mineral filler and
ships approximately 1,400 to 1,800 carloads annually. Ti'\e plant r\Aas
been in operationvsi'rii:e 1940 and employs 30 workers, which increases
in the peak season, with an annual payroll and benefits pf $1,065,137.
Mr..John W. Smith, Director of Production Distribution for Gs
Roofing at Irving, TX said that the.Glenwoqgi plant at Birds Mill was
designed. f‘or rail shipments, and that truck shipments are the
© exception. - The ratio of rail shipments to truck is about 75%’ rail.
He said that December to February months are slow and thef can get by
with loading trucks in those months. However, beginning in March, the
L:lemand -for their product increases and using trucks instead of rail
for loading just will not work. -They use a pneumatic-loading type
trailer normally used for loading mlk dry cement. The cenent
business ‘also increases about March because the cement business takes
priority loading and those trailers become harder to get.
In mid-November, Mr. Smith was contacted by John Levine. Mr.
Levine said he was concerned about the economics on the Norman Branch

line and wanted Mr. Smith to make an annual volume commitment of 1,80.
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cars, plus a $150 per-car fee on top of the rates that GS was
currently paying. Mr. Smith told him that he was not in a position
to make a commitment of that nature and that his marketing and rate
dealings were to be with the UP, and until he hears differently from
‘the UP it would stay that way.
" Mr. Smith acknowledged the loss of their filler product business
. to Shreveport, but ‘stated it was only 406 carloads. He said thi; has
beeh. more thdan off-set, and furnished correspondence between GS
Roofing and- the Celotex -car;-p. for the purchase of '2'0-25,900 tons of
granules that was to begin moving in January 1994. ' This sale has been ’
. placed on hold because of the -embargo, and GS Roofing is to notify
Celotex of the. status of rail service. Their éhoice is to lose the
business or truck it and pay the penalty for the rate difference. The
difference between the rail'rate and the truck rate is $12.00 per ton.
This business is new for GS _Ro_ofing_,a'nd would -have - added 200-250
carllqads.“ . ‘ o ' ' i
!_ié also saié- GS Roofing haé a new gravn'ulé’ contract for 25,000
tons which had just began in November 1993, and that and the Celotex
contract would more than off—sé’c the carloads lost from the Shreveport
movement. Additionally, Mr. Smith said that their forgcast is t; sell
10,000 tons of bagged stone dust in 1994, where only 500 tons had been
shipped in 1993.
Mr. Smith filed a complaint with the Commission because he
couldn't get a commitment from the AKMD that their tracks would be
placed back in service, and their business was suffering. Without the

ability to ship their product to market by railroad, they would lose
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about 75% of their business.

GS Roofing and several of their customers have writtenA to the
AKMD to inform the railroad that they will pursue damages attributed
to the failure of the railroad to lift the embargo. Aas a precedent
" for the action, Attorney Richard Streeter wrote to Piﬁsly's attorney,
Larry Latourette, on February 1, 1984, in which he cite§ several
cases, one of which is I.C.C. v. St. Johnsbury and Lamoille County
Rajlroad and S. M. Pinsly, 403 F. Supp. 903 (D.vt. 1973). Mr.
‘Streeter told me the facts -of that case are nearl;r identical to the
issués involved in the AKMD's ‘'embargo situation. :Hr. Streeter stated
"in his letter that it is estimated that loss of service for a year
would result in well over $500,000 damages to GS Roofing alone. He
also said:

*Finally, based on comments made by Gary Hunter,  the Arkansas Midland's
General Manager, it appears to me that the cost of restoring service is
minimal. As he indicated, questions of long-term economics aside,
service could be restored in seven days or lesa. It also appears to
me, from a long~term standpoint, that the concesmions promised to the
Arkansae Midland Railroad by the Union Pacific should alleviate most,
if not all, of the financial ‘shortfalls' that appear to be driving the
decision to embargo most of the line. Given its willingness to acquire.
the line and provide service to all shippers on the line, the
Dardanelle & Ruesellville R.R. appears to agree with my assessment of
the situation.”

Documents furnished by GS Roofing and reports of interview are
included as Exhibit "L".
Barksdale Lumber Co., Amity., AR

Mr. Bob Moore, Sales Manager, said his company ships treated
southern pine lumber. About 20% of his total volume is shipped by
rail, with 70 carloads billed out during 1993. They use I-beam and
bulkhead flat cars. During the embargo, they have had to haul theiy

products to Guidon by truck. At Gurdon, they have been allowed to use
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the tracks ‘belonging to Hicks Lumber . for loading. This is an
inconvenience te both Barksdale Lumber ahd Hicks Lumber. There. ‘are
no team tracks in Gurdon for loading cars. _

He said that Barksdale is putting together new business to
‘Hazelwood aiid Kansas City, MO and anticipating more car movenents this
‘yéar if the rail lines are restored. . He estimates there would have
been a total of 90 to 100 carloads in 1994.

He was visite‘d»twiée by Mr. Hunter..The first was about é weeks
before the washouts; and the second just prior to the washout, hutAnot
since. ~ He was asking an :additional $100 per cir, with an aﬁnual
minimilm of 105 cars. ‘This was a verbal request. He said that if his
company had to pay the additional cost it .would make the price of
their products less appealing: ahd therefaore ﬁoneccmpeti;ive. '

" He said that if they lose the rajl service, thef wou]:q lose their
customer base. Often a customer would call up- for an order. to be
shipped by rail cat, -and would at the same time give them qdditlional
orders to be shipp‘ed by truck. He said that the customer who uses the
‘heaviest rail service i's also the.customer who uses the heaviest truck
service (see Ex hibit “M%).

Bean Lumber Co., Glenwood, AR

Curt Bean said that Bean Lumber Co. employs 400 and is the
largest employer in Glenwood, and one of the largest in Pike County.
He said that his plant just completed. a one-half million dollar

expansion and the railroad is wital teo his business. He is planning

to buy property in Kansas City for distribution of his products. With

the distribution center in Kansas City, his business at the Glenwood
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plant will increase. The expansion was made under the presumption
that it would be served by rail. If the plant loses its rail service
it would also effect their choice of plant sites in Kansas City. They
would be forced to load trucks to Mena, AR on the Kansas City Southern
for movement tc Kansas City, so instead of locating on the Union
Pacific ‘in Kansas City, they would look for a location on the Kansas
City Southern. - Their projections for, 1994 is about 450 cars, an
- increase of about 100/ cars a year, and they expect to increase in the
years to follow, if rail service .is availabie at their Glenwood plant.
‘Tim Bean said that Gary Hunter:came in their office about twice,
and the last time Mr. Hunter said the railrcad wanted a per-car charge
added to their carloads. He thinks that it was about $150 per car.
There was also an dnnual minimum number.of carloads, but did recall
how many. Mr. Hunter also wanted Bean Lumber to start shipping "chip"
cars again. Wood chips was a big business at Bean Lumber Co., but
rail rates kept rising and eventually priced itself out of the mlarket.
Mr. Hunter's demands were verbal, not in writing. Tim Bean said they
have not responded to this because they have relied on the rates in
‘effect now to get established in the market. An increase in the
carloaé rates would make Bean Lumber Company less competitive in
certain markets.
Curt Bean told me he has agreed to form a partnership with
William Robbins, President of Dardanelle & Russellville Railroad (D&R

RR), in an effort to acquire the Norman Branch from the AKMD (see

Exhibit "N%).
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Butéh Cowart, GS Roofing's Plant Manager at Birds Mill, called
William Robbins, President of Dardanelle & Russellville Railroad.and
the Ouachita Railroad, on January 7, 1994 copcerning the embargo of
the Norman' Branch of ‘the AKMD, and at Mr. Cowart's reguest, Mr.
Robbihs c¢alled Curt Bean to discuss their possibly of forming a joint
venture to purchase the Norman Branch from the AKMD. Mr. .Bean is
agfeéabie to a partnership.  Mr. Robbins said he will provide the
expertise for the rehabijlitation of the,fzack_s ané operation of the
‘railroad, and Mr, ﬁean will provide the necessary. capital.

" January 11, 1994, in reference to the embargo .of the Glenwood line. -
He wrote that he and ‘Curt Bean, owner -of Bean Lumber Co, at Glenwood,

AR, have agreed to form a joint venture to purchase thé Glenwood

branch of the AKMD, and offered $500,000 for. the line. .Mr. Hunter
responded on January 13, 1994 that they would be willing to sell all

of the branch of railroad to Mr. Robbins éxcept the first 3.7 miles

of trackage from the UP connection at Gurdon, AR. This 3.7 miles

serves the International Paper Company.and generates about 2,800 to
3,000 carloads a year. That is. more than the other four shippers on

the line generate all together. ~ Mr. Robbins said this was not

acceptable. He would need all of the shippers on the entire line to
make it work.

Mr. Robbins told me that he was one of the original bidders for
the line when the UP sold the tracks in 1991, and that he thinks there

was about $100,000 difference in his bid and the Pinsly RR. He said
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the Pinsly RR's bid was too low, and the per car rates they named were
not enough to make enough to maintain the tracks.and send money back
to Massachusetts. He said that Pinsly people relied on consultants
and probably got some bad advice.

He said that he is "home folk" and knows the conditions in this
part of the country that effect railroad tracks. He said he can take
_what's there and make a profit. He said he has the expertise and
knows how to fix the tracks. In addition to the two railroads he
owns, he also owns three other companies: (1) Arkansas Railroad
Contractors, Inc.; (2) Arkansas Motive Power Services; and (3) Railcar
Repair of the South. ' He said he has a plan and ready to go. He saiad
he has the experience needed for refurbishing a rail line from his own
companies. The D&R's line has been brought up frdm conditions that
were inoperable to FRA Class 2 rating. )

Mr. Robbins said that he still has the track profiles from the
bid package from two years ago, and still has the notes from tl{e, time
he "hi—raileci" the tracks then. - He said he is ready to move - just
a matter of his attorneys doing their work. They will draw up a
.§imple partneréhip agreement with Curt Bean and could begin wvork
within a2 week, and estimates that it could be placed back in service
and running in seven working days. He wants to eventually refurbish
the line and bring it up to FRA Class 2 standards, beginning at the
end at Birds Mill. He will name the railroad the "Caddo, Antoine, and
Little Missouri Railroad"”, the names of the three rivers in the area

served by the rail line. -
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I asked him if he intends to ask t-'he shippers for a "per-car"
surcharge similar to that proposed by the AKMD RR. He said he does
not be;iéve in surcharges, and will not ask for them. He said that
he has talked toc the UP RR and they have agreed to make all of the
- concessions and belp they have offered the AKMD. He's worked up a
"hest case" and a "worst case" scenario, ‘with projections. for number
of carloads, breakdown of cost ,catego:ies and revenues. In both
écenari.‘os, it ‘shows a pre-tax/pre-interest income figure in.the black.

“The UP has made a verbal agreement that if he is successful in
getting the-Glenwood line; that the UP will lease him the trackage
from Gurdon to El Dorado, AR. :He said this would bring the woodchip
traffic back to the railrocad, and that he could get the equipment to .
handle them. )

Mr. Robbins said his original offer of $500,000 to the AKMD is
‘negotiable. He is willing to go more. He said the salvage value of
the line is actually about $780,000, but the AKMD people will prol;ably
say its worth more. The difference is that the rail is badly worn and
will bring in considerably less than the AKMD's figure. A third party
appraiser could be brouéht ih, or. a "scrapper", who would give a true
salvage value.

He said that with Curt Bean backing him with cash, and with his
expertise, they can make it work.

Documents furnished by Mr. Robbins, and a report of interview is

included as Exhibit “o".
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eeting of th Held on J 99

Mr. Smith arranged to have a meeting of the shippers, which was
held in the conference room of Bean Lumber Co. in Glenwood on January
26, 1994. Attending the meeting vere Arkansas State Senator Neely
'cassady, Arkansas Representative Ted E. Mullenix, attorneys
representing GS Roofing, Bean Lumber Co., and the D&R RR., and
representatives from the UP RR, the D&R_ RR, GS Roofing, Bean Lumber,
Barksdale Lumber, and Gifford Hill & Co. I attended the meeting, but
stated the purpose of my attendance was only as ;ﬁ observer, not a
participant. Arkansas Governor Jim Guy Tucker came into the meeting
at the close, but did not participate.

Mr. Smith stated that the meeting was to get their thoughts
altogether where they could be a little more united and focused on
their thoughts and comments. After about an hour of meeting, AKMD
General Manager Gary Hunter was invited into the meeting. Mr. Smith
'told Mr. Hunter that they know he did not have the authority tc‘) make
the decisions, but wanted him to convey a "message" back to the Pinsly
RR people. Thée message was that the shippers demanded the traéks be
put back in service, or to sell fhe line to D&R RR. Mr. Smith told
Mr. Hunter that the shippers are prepared to force AKMD to sell the
entire line. Mr. Streeter told him that they will file with the ICC
and the courts, and if they can't get the OCCA to do it, they will go
to the State of Arkansas and get the Attorney General to go after
them.

A transcript of the meeting is included as Exhibit "p»,
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REMARKS

Although Gifford Hill & Co., located on a spur track at Pike
Junction, MP 446.6, is not on a part of the tracks under embargo, it
is concerned "they are next®. They have also been approached by the
AKMD for additional "per-car" charges and an annual minimum nun;ber of
carlbads.

The spur track serving Gifford Hill is a part ﬁf the trackage .
scheduled to be rehabilitated with the help of the grant money from
'the state. If the state funds are not used, then the spur probably
would not be rehabilitated. I asked Mr. Hunter if the AKMD is also
considering including“t':'he Gifford Hill spur if they decidé to abandon
the rest of the Norman Branch (except the portion serving

International Paper). He said it -brobably would be.

Respectfully submitted,

Loyd 0. Addy, g ~

Special Agent
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