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August 3, 1984 

Mr. Jame-j H. Bayne, Secretary 
I n t e r s t a t e Commerce Comriasion 
12th and C o n s t i t u t i o n Avenues, N, 
Wasliington, D.C. 20423 

W. 

Re: Santa Fe Southern P a c i f i c C o r o o r a t i o n — S o u t h e r n 
P a c i f i c T r a n s p c r t a t i o n Company; I.C.C. 
Docket No. 30 , 400 

Finance 

Dear Mr. Psyne: 

I have enclc'^ed f o r f i l i n g an o r i g i n a l and twenty cooica 
of thn Response or The Kansas C i t y Southern Railway Company t o 
P e t i t i o n of Rail-^ay Labor Executives' A s s o c i a t i o n Dated J u l y 
30, 1984. A c e r t i f i c a t e o f service i s attached t o the o r i g i n a l , 

Very t r u l y yoi^-s, 

Morris Rakei-

MR/dr 
Enclosures 

cc: Tht_ Flonorable James E. Hopkins 
A l l p a r t i e s on se r v i c e l i s t 
R a i l Section, O f f i c e of Proceedi-

SNTERtD 
Office of the Gecretarv-

^"<i 1984 
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Putit'c Record 

Before The 

INTERSTATE COMMERCE COMMISSION 

Finance Docket No. 30,400 (Sub No. 18) 

Kansas C i t y Southern Railway Company 
and Louisiana & Arkansas Railway Company 

Trackage Fights and 
Independent Rate.uf.king A u t h o r i t y 

RESPONSE OF KCS TO PETITION OF RAILWAY LABOR 
EXECUTIVES' ASSOCIATION DATED JULY 30, 1984 

KCS-9 

The Railway Labor Executives' Association ("RLEA") has f i l e d 

a p e t i t i o n asking the Commission to reconsider i t s Decision No. 

10, decided July 3, 1984 (served July 9, 1984), t o t h j extent 

t h a t i t authorizes The Kansas C i t y Southern Railway Company 

("KCS") t o l i m i t the scope of the labor impact a n a l y s i s t o be 

included m i t s Responsive A p p l i c a t i o n now due to be completed 

by September 10, 1984.' KCS submits t h a t the p e t i t i o n of RLEA 

should be dismissed, or otherwise r e j e c t e d , f o r the f o l l o w i n g 

reasons: 

1. Although denominated a p e t i t i o n f o r review, RLEA's 

pleading i s nothing more than a l a t e - f i l e d r e p l y t o KCS' p e t i t i o n 

f o r waiver and c l a r i f i c a t i o n . I t i s w e l l s e t t l e d under the 

Commission's p r a c t i c e t h a t RLEA's r e p l y would have been dismissed 

had i t been f i l e d p r i o r t o e n t r y of the Commission's order; RLEA 

' A s i m i l a r waiver was granted t o Union P a c i f i c R a i l r o a d Company 
and Missouri P a c i f i c Railroad Company ("UP/MP"). 



should fare no b e t t e r by having waited u n t i l a f t e r the order was 

entered. As the Commissicn has p r e v i o u s l y held. 

The Commission's p o s i t i o n on r e p l i e s t o waiver 
p e t i t i o n s i s both longstanding and c l e a r . The sole 
purpose of waiver and c l a r i f i c a t i o n p e t i t i o n s i s to 
f a c i l i t a t e r a i l c o n s o l i d a t i o n proceedings by 
determining at the outset what i n f o r m a t i o n w i l l be 
necessary i n preparing a complete a p p l i c a t i o n . See 
Bu r l i n g t o n Northern Inc. -- Control & Merger St. 
L^, 354 I.C.C. 182, 190-191 (1977); accord 49 CFR 
§1100.10 (1979). Since there i s no a d j u d i c a t o r y 
proceeding at the waiver stage, i n t e r e s t e d p a r t i e s do 
not have a r i g h t t o r e p l y t o a waiver p e t i t i o n and 
suggest what i n f o r m a t i o n prospective a p p l i c a t i o n s [ s i c ] 
must f i l e w i t h t h e i r a p p l i c a t i o n . An adversary 
proceeding w i l l not b^igin u n t i l the a p p l i c a t i o n i s 
fo r m a l l y accepted. See Finance Docket No. 28499 (Sub-
No. 1), N o r f o l k & Western Railway Company and Baltimore 
& Ohio Railroad Company -- Control - D e t r o i t , Toledo 
& I ronton Railroad Company (not p r i n t e d ) , decided 
NoT'ember 15, 1977. The appropriate t.ime f o r i n t e r e s t e d 
p a r t i e s to seek f u r t h e r i n f o r m a t i o n i s a f t e r a 
proceeding has been i n i t i a t e d by the acceptance of an 
a p p l i c a t i o n . A d d i t i o n a l i n f o r m a t i o n may be sought at 
several p o i n t s throughout the proceeding such as at 
the prehearL-ng conference, during the discovery stages, 
or i n the course of the hearing. We bel i e v e the r i g h t s 
of i n t e r e s t e d p a r t i e s are adequately protected, s i n r j 
our decision on the a p p l i c a t i o n ' s completeness only 
r e l a t e s t o whether or not the a p p l i c a t i o n w i l l be 
rej e c t e d . I f any p a r t y can establsh the need f o r 
f u r t h e r i n f o r m a t i o n , we can order the ap p l i c a n t s t o 
provide i n f o r m a t i o n at a l a t e r stage of the proceeding 

Union P a c i f i c Corporation and Union P a c i f i c R a i l r o a d Company -

- Control -- Missouri P a c i f i c Corporation and Missouri P a c i f i c 

R a i l r o a d Company, Finance Docket No. 30,000 (served August 25, 

1980|. 



The only exception t o the 'oregoing r u l e depends upon the 

pendency before the Commiss'on of a rel.^ted t r a n s a c t i o n i n v o l v i n g 

the same p a r t i e s . RLEA has made none of the r e q u i s i t e f a c t u a l 

a l l e g a t i o n s , nor has i t ra i s e d any issue of l e g a l e n t i t l e m e n t 

t o the b e n e f i t of such exception. Indeed, the exception i s not 

a v a i l a b l e t o i t . The proposed merger of The Atchison Topeka and 

Santa Fe Railway Company ("ATiF") and Southern P a c i f i c 

T r a n s p o r t a t i o n Company ("SP") i s not such a r e l a t e d proceeding. 

2. Even i f , arguendo, RLEA would have had standing t o f i l e 

a t i m e l y r e p l y , i t has waived t h a t r i g h t by having f a i l e d 

d i l i g e n t l y t o p r o t e c t i t s own i n t e r e s t s . The Commission's order 

accepting the ATSF/SP merger a p p l i c a t i o n , which was published 

i n the Federal Register on ^ p r i l 20, 1984, Fed. Reg. 16,881, 

expressly addressed the issue of p e t i t i o n s f o r waiver or 

c l a r i f i c a t i o n concerning responsive a p p l i c a t i o n s . I t f i x e d June 

4, 1984 as the f i n a l date f o r f i l i n g such p e t i t i o n s . 

RLEA was served w i t h t h a t order, e i t h e r a c t u a l l y or 

c o n s t r u c t i v e l y . I f i t had wished t o receive copies of p e t i t i o n s 

f o r waiver or c l a r i f i c a t i o n , i t could have i n d i c a t e d t h a t 

i n t e r e s t t o a l l r a i l r o a d s which f i l e d w r i t t e n comments, or i t 

could have reviewed the Comn.i ssi on' s docket to as c e r t a i n whether 

any p e t i t i o n s f o r waiver or c l a r i f i c a t i o n had been f i l e d on or 

before June 4, 1S84. I t s f a i l u r e t o exercise reasonable 



d i l i g e n c e w holly c o n t r a d i c t s the l e v e l of s i g n i f i c a n c e now sought 

t o be attached t o the absence i n KCS' forthcoming a p p l i c a t i o n 

of i t s p r e d i c t i o n s of what might be the impact on ATSF/SP's 

employees of KCS' requested l i n e extensions. 

3. As f o r the meri t s of t-e contentions raised by RLEA, 

i t i s appropriate t o draw a d i s t i n c t i o n between the waivor 

granted here, i n connection w i t h a responsive a p p l i c a t i o n , and 

what might be the appropriate course of a c t i o n i n connection w i t h 

an a p p l i c a t i o n by two r a i l r o a d s f o r trackage r i g h t s (or an 

independent ratemaklng a u t h o r i t y ) by one of the applicants over 

the l i n e s of the other. 

The waiver granted t o KCS merely acknowledges t h a t c e r t a i n 

apsects of the Commission's r e g u l a t i o n s p r e s c r i b i n g the contents 

of an a p p l i c a t i o n under 49 U.S.C. § 11343 are a p p r o p r i a t e l y 

modified i n the case of a responsive a p p l i c a t i o n . The 

re g u l a t i o n s are designed f o r v o l u n t a r y arrangements between 

r a i l r o a d s , where i t i s i n the i n t e r e s t of both t o cooperate i n 

developing the r e q u i s i t e data. I n the case of responsive 

r p p l i c a t i o n s , i t i s f a r more d i r e c t t o have c e r t a i n of the data 

developed and fur n i s h e d d i r t c t l y by the primary a p p l i c a n t s . This 

i s a l l t h a t has been decided here. RLEA s t i l l has adequate 

o p p o r t u n i t y , through discovery or by an appropriate p e t i t i o n . 
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to o b t a i n the data from ATSF/SP.' 

WHEREFORE, i t i s r e s p e c t f u l l y requested t h a t the p e t i t i o n 

of RLEA be dismissed or otherwise denied. 

R e s p e c t f u l l y submitted, 

David M. Schwartz Robert L. Zimmerman 
Robert L. Calhoun Robert K. D r e i l i n g 

S u l l i v a n & Worcester 114 West l l t h Street 
1025 Connecticut Avenue, N.W. Kansas C i t y , Mi-B£ouri 64105 
Washington, D.C. 20036 
(202) 775-8190 

(816) 556-0302^ 

Joseph Auerbach 
Morris Raker 
Harvey E. Bines 
Louis A. Rodriques 

S u l l i v a n Worcester 
One Post O f f i c e Square 
Boston, Massachusetts 02109 
(617) 338-2800 

Attorneys f o r The Kansas C i t y 
Southern Railway Company and 
Louisiana & Arkansas Railway 
Company 

Augus-. 3, 1984 

' Not only are the primary a p p l i c a n t s the appropriate source 
f o r the i n f o r m a t i o n desired by RLC^. b-at also i t i s d i f f i c u l t 
to imagine how RLEA can be prejudicea by the delay. F.CS' 
Responsive A p p l i c a t i o n i s designed t o maintain the e x i s t i n g l e v e l 
of c ompetition i n important t r a n s p o r t a t i o n markets and to prevent 
the establishment of a r a i l monopoly i n the southern c o r r i d o r 
f o r t r a n s c o n t i n e n t a l t r a f f i c . Preservation of competition w i l l 
e l i m i n a t e the t h r e a t t h a t monopoly p r i c i n g would force t r a f f i c 
to ovher modes, w i t h a concomitant loss of r a i l - r e l a t e d jobs. 
Moreover, under the independent ratemaklng a u t h o r i t y being sought 
by KCS, the t r a f f i c moving i n KCS' account would a c t u a l l y be 
c a r r i e d i n ATSF/SP's t r a i n s . The l i k e l i h o o d t h a t t h i s would have 
a negative impact on employees of ATSF/SP i s remote. 
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hereby c e r t i f i e s t h a t on t h i s ^ J ^ ^ day of 
1984, t r u e copies of the foregoing were 

f i r s t c l ass m a i l , postage prepaid, on the f o l l o w i n g : 

undei(< rigned 

served f i r s t c l a s s 

Vince A l o s i e 
Suite 1 
P.O. Box 3010 
2727 Alhambra .â ve. 
Martinez, CA 94553 

V i c t o r Anderson 
A l l e n A. Housh 
Michael J. Smith 
P.O. Box 9300 
Minneapolis, MN 55440 

John E. A r c h i b o l d 
Duane Woodward 
Charles B. Howe 
Richard H. Foreman 
500 State Services B u i l d i n g 
1525 Sherman S t r e e t 
Denver, CO 80203 

Joseph L. Ashbaker 
Farmers Elevator, Inc. 
Box 280 
Temple, OK 73568 

Harvey R. Atchison 
4201 East Arkansas Avenue 
Denver, CO C0222 

Ron barn e t t 
P.O. Box 278 
Hennessey, OK 737 42 

James Blaze 
Consolida-ced R a i l Corp. 
1334 Six Penn Center 
Phil a d e l p h i a , PA 19104 

Arthu r Boone 
Frostex Foods 
1179A Springdale Rd. 
Aust i n , TX 78762 

Roldan B o r b o l l a 
Chaparral Steel Co. 
300 Wara Road 
M i d l o t h i a n , TX 76065 

Morris A. Braatan 
425 Moraga Avenue 
Piedmont, CA 94611 

Barry J. Brooks 
Suite 416 
One T u r t l e Creek V i l l a g e 
Dallas, TX 75219 

Michael G. Brooks 
3000 Ra i n i e r Bank Towar 
S e a t t l e , WA 98101 

Jim Brown 
P. O. Box 25325 
Albuquerque, NM 87125 

Pecer C. Cabrera 
2 John S t r e e t 
New York, Ne-.̂  York 

Roy A. C a n t r e l l 
P. 0. Box 2218 
Richmond, VA 23217 

10038 



— — 

James B o l t Daniel Carey 
Jim Thorpe O f f i c e B u i l d i n g 101 South Wacker Drive 
Oklahoma C i t y , OK 73105 Chicago, IL 60606 

Honorable .Tohn C a r l i n Robert A. Cashell 
O f f i c e of the Governor 2501 E. Sahara tc/B. 
State Cap--tol Las Vegas, NV 89185 
Topeka, I':^ S6P,12 

Royce C. Caskey 
Robert F. Carlson P. 0 Box 3758 
Edward J. Connor, J r . 6100 South Yale 
Richard W. Bower T'-lsa, OK 74102 
0. J. Solander 
1120 N Street Jim B. Cloudt 
Sacramento, CA 95814 C a p i t a l S t a t i o n 

P. 0. Drawer 12967 
Linn Cheatham Aus t i n , TX 78711 
500 West V i l a s 
Guthrie, OK 73044 E. L. Coale 

P. 0. Box 656 
Roger S. Clarke Weir, TX 78674 
P. 0. Box 351 
Cedar Rapids, IA 50346 John W. Courtney, Jr. 

P 0. Box 12847 
W. C. C o l l i n s A u s t i n , TX 78711 
P h i l l i p s Petroleum Co. 
8 C2 Adams B u i l d i n g M i l t o n E. Nelson, Jr. 
B a r t l e s v i l l e , OK 74004 Dennis W. Wilson 

Robert R. Cowell 
H. W. Cormier 80 East Jackson Blvd. 
P. 0. Drawer 152 Chicago, IL 60604 
501 W. T h i r d 
Dewitt, AR 72040 

George A. Coulas Don Cunningham 
P. U. ..ox 2383 2768 Sargent Avenue 
Kansas C i t y , 66110 San Pabio, CA 94806 

John D. Craig Paul A. Cunningham 
Montana Dept. of Commerce Suite 200 
1424 9th Avenue 1777 F S t r e e t , N.W. 
Helena, MT 59620 V/ashington, D.C. 20006 



Harry T. Dimmerman 
701 Ccmmerce Street 
Dallas, TX 75202 

Joseph Dolan 
Executive D i r e c t o r 
CO Dept. of Highways 
4201 E. Arkansas Ave. 
Denver, CO 80222 

J u d i t h M. Espinosa 
P.E.R.A. Bldg. 
P. 0. Box 1028 
Santa Fe, NM 87503 

Cjwton M a t e r i a l s , Inc, 
4101 Old Denton Road 
Ft. Worth, TX 76117 

John F. Donelan 
John K. Maser, I I I 
John F. Donelan, Jr. 
914 V.'ashington Blvd. 
15th & New York Ave. N.W. 
Washington, D.C. 20005 

Paul Foley 
Farmers Coop Grain Co 
Box 278 
S i l v e r Creek, NE 68663 

Mark Foster 
P. O. Box 5170 
Denver, CO 80217 

Samuel R. Freeman 
P. O. Box 5482 
Denver, CO 80217 

Stuart F. Gassner 
One North Western Center 
165 North Canal Street 
Chicago, IL 60606 

T. L. Green 
5863 SW 
29 Shadow Wood Ofc Park 
Topeka, KS 66614 

Stanley P. Herbert 
P.O. Box 2064 
66 Jack London Square 
Oakland, CA 94604 

Fed. Land Bank Assn. 
of Anadarko 

P. 0. Fox 910 
Anadarko, AK 73005 

F.3. Friedman 
Tr a n s p o r t a t i o n Department 
P. O. Box 1028 
Santa Fe, NI^ 87504 

Leon Galoob 
I n t e r s t a t e Metals Corp. 
Box 24063 
Oklahoma C i t y , OK 73124 

Edward A. Geltman 
1201 Pennsylvania Ave.,N.W. 
Washington, D.C. 20004 

Kenneth C. G i l l i l a n d 
P. 0. Box 2130 
Newport Beach, CA 92663 

Joseph G u e r r i e r i , J r. 
Suite 210 
1050 17th S t r e e t , N.W. 
Washington, D.C. 20036 

Robert N. Hunter 
P.O. Box 270 
Jef f e r s o n C i t y , MO 65102 
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Robert C. Hickerson 
80 Raposa V i s t a 
Novate, CA 94947 

T. Med Hogg 
P.O. Box 380 
Port A l l e n , LA 70767 

Richard Humphreys 
Farmers Gram Co. 
P.O. Box 655 
Pond Creek, OK 73766 

Mark C. H o l l i s 
P.O. Box 407 
Lakeland, FL 33802 

R.E. Johnson 
1401 S. Harlem Ave. 
Berwin, IL 60402 

John Hutchens 
P.O. Box 778 
Corpus Chr;.sti, TX 78403 

Denton R. Johnston 
P.O. Box Drawer 9310 
9419 E. 63rd S t r e e t 
Kansas C i t y , MO 64133 

Jim Ingram 
5130 Boyd Ste B 
Rowlett, TX 75088 

M.E. Jacks 
Big Three I n d u s t r i e s , Inc. 
Houston, TX 77253 

Wil l i a m C. Evans 
F r i t z L. Kahn 
Suite 1100 
1660 L Str e e t , N.W. 
Washington, D.C. 20036 

Robert M. Kharasch 
Canal Square 
1054 T h i r t y - F i r s t St., N.W. 
Washington, D.C. 20007 

Richard I . K i l r o y 
Railway Labor Executives' 

Associ a t i o n 
400 F i r s t S treet, N.W. 
Washington, D.C. 2o001 

Howard D. Koontz 
233 North Michigan Ave. 
Chicac^o, IL 60601 

Vernon R. Ladd 
603 Whippor-v./ill Way 
Suisun, CA 94585 

Richard H. Kraushaar 
Standard B u i l d i n g 
1370 Ontario Street 
Cleveland, OH 44113 

N.B. Ladd, Jr. 
J u s t i c e B u i l d i n g 
L i t t l e Rock, AR 72201 

Gerald J. LaFave 
1601 Ex p o s i t i o n Blvd. 
Sacramento, CA 95815 

L e s l i e A. Holland 
Iowa DOT 
800 L i n c o l n Way 
Ames, IA 50070 

David J. A s t l e 
A s s i s t a n t Commissioner 
Labor & I n d u s t r i e s Bldg. 
Salem, OR 97310 

R. Lyle Key, Jr. 
500 Water Street 
J a c k s o n v i l l e , FL 32202 
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James E. B a r t l e y 
N a t i o n a l I n d u s t r i a l 

T r a n s p o r t a t i o n League 
Suite 410 
1090 Vermont, A--'e. , N.W. 
Washington, D.C. 20005 

John A. Matta 
Michael R e t r u c c e l l i 
PPG I n d u s t r i e s , Inc. 
One PPG Place 
P i t t s b u r g h , PA 15270 

Paul R. N o r r i s 
Department of Transportation 
135 T r a n s p o r t a t i o n B u i l d i n g 
Salem, OR 97310 

David S t o t t 
Utah Public Service Comm. 
160 East 300 South 
Heber M. Wells B u i l d i n g 
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P.O. Box 5802 
Sa l t Lake C i t y , JT 84110-5802 
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335 N. Washington Street 
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Kansas DOT 
State O f f i c e Bldg. 
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Harrah, OK 73045 

L.S. Young 
Room 214 
1520 Texas Avenue 
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Carl Liba 
P.O. Box 1436 
Greenwich, CT 06830 

Charles Lindstrom 
6062 Diane Court 
Rohenrt, CA 94928 

Arizona P-ablic .Services Co, 
P.O. Box 21666 
411 N. Central Avenue 
Phoenix, AZ 85036 

B i l l Lindstead 
595 East Perkins Street 
Ukiah, CA 95482 

Eugene T. L i p f e r t 
Suite 100 
1660 L Street, N.W. 
Washington, D.C. 20036 
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Robert J. Logan 
151 West .Mission Street 
San Jose, CA 95110 

Gordon P. MacDougall 
1120 Connecticut Ave., N.W. 
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Joe L. Mackechrie 
Suite 222 
2448 76th Avenue, SE 
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Jim Mattox 
P.O. Box 12548 
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John A. Edmond 
Highsaw and Mahoney, P C. 
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301 N. Crowdus Street 
Dallas, TX 75226 

National j e r Supply Co. 
55 E. Monroe Street 
Chicago, IL 60602 

Gerald E. Newfarmer 
801 N. F i r s t Street 
San Jose, CA 95110 

Denise M. O'Brien 
888 Sixteenth St., N.K. 
Washington, D.C. 20006 

Steven F. Ford 
P.O. Box 2068 
561 West 18th St r e e t 
Merced, CA 95344 

Frederick C. Ohly 
Amtrack 
400 North Ca p i t o l Street 
Washingtcn, D.C. 20001 
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206 S. 17th Avenue 
Phoenix, AZ 85005 
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Suite 1100 
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STEERE T.\NK LINES. LNC. 
Petitioner, 

r. 

INTERST.ATE COM.MERCE COMMIS­
SION and United States of 

.America, Respondents. 

Nos. S:-11T5. S3-40S6, S3-i212 
and 83-i322. 

United States Court of Appeals, 
Fifth Circuit 

July 23, 1934. 

Petition was filed seeking renew of 
lnters-.ate Co.. mcrce Commission's author-
iiation tci carrier to transport certain spe­
cific commodities. The Court of Appeals. 
Ah-in B. Rubin. Circuit Judge, held that: 
(1) ICC is required to consider fitness and 
^̂ -̂ l:î .gness ô  .̂ plican'̂ s to provide txans-
portation ^jr specific commodities in bulk, 
and (?.) ICC improperly failed to include 
bulk hauling resu-ictions in a>:tIiorit>- grant­
ed to carrier to transport certam specific 
commodities where carrier represented that 
it did not render and did not intend m the 
future to render bulk service. 

Remanded with instructions. 

1. Commerce <s='85 27(2) 

Intersute Commerce Commissior. is re­
quired to consider fitness and willingness 
of applicants to provide transportation for 
specific commodities in bulk. Revised In­
terstate Commerce Act. '9 L.S.C.A. 

. § 10922(bKlXA). 

2. Commerce C=85.28(l) 

Interstate Commerce Commission im­
properly failed to include bulk hauling re­
strictions in authority gra-ited to carner U> 
transport certain specific commodiUes 
where carrier represented that it Qid not 
render and did not intend in the future to 
render bulk ser%-ice. Revised Interstate 
Commerce Act, -i9 U.S.C. A. 
§ 10922(bKl)(A). 

Petiuons fcr Review of Orders of the 
Interstate Conmeree Commission. 

Before GOLDBERG, RUBIN. 
REAVLEY, Circuit Judges. 

and 

ALVIN B. RUBIN, Circuit Judge: 
The Interstate Commerce Com.mission re­

quires applicants for certificates as motor 
common earners of specific commodities to 
accept authority to transport such commod­
ities in bulk, whether or not the camer has 
demonstrated fitness to do so. has equii> 
ment suiuble for such transporution, or is 
willing to acc ;pt it, on the basis that a 
grant with a restnction against carnage m 
bulk would be unduly restrictive, contrary 
to the mandate of the Motor Carrier Act of 
1980. A carrier who opposed the grant of 
bulk authonty to another canrier argues 
that the Commission has acted without a 
showing that the applicant is either fit or 
willing to transport such commodities m 
bulk, in violation of the Act's requirement 
that'every applicant be "fit, willing, and 
able to provide the transportation to be 
authorized by the certificate"" as -on-
strued by this court in American Trucking 

1. 49 U.S.C. § 10922(bX' (A) 

C^P?R1CHT ® 19M by WEST PUBLISHING CO, 

Th, S>«.p.«. Syllab, ind K.y .Nvmbr CWifr 
cxx.n conjuwi* «, (*rt of the owmK,n of the «urt. 
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Associations, Inc. v. / C C We conclude 
that the statute requires the Commission to 
consider the fitness and willingness of the 
applicant, and that, in these cases, the 
Commission's insistence upon conferring 
the broader authonty was improper. 

1. 
In two separate applications, C.D.B. 

sought authority to transport (1) food and 
related products and chemical and petrole­
um products;' and (2) chemical and petro­
leum prod'jcts, plastic and rubber products, 
and paper and related products.* The first 
application w-as unqualified; the second ex­
cepted transportation in bulk, Steere Tank 
Lines, a bulk commodif.es carrier, api-tired 
in both proceedings to argue that any 
grants to C.D.B. should exclude transporta­
tion in bulk. C.D.B, operates a fleet of 
more tha.i 100 trucks, all van-t}-pe. C.D.B. 
-epresen-ed that it does not now render 
and does not intend in the future to render 
bulk service. It stated that it would not 
contest the insertion of a restriction 
against bulk carriage in the first applica­
tion and in fact, after Steere objected, re­
quested the ICC to msert such a restric­
tion. C.D.B. also stated that it would ac­
cept the issuance of a certificate conuiining 
a restriction in accordance with its applica­
tion in the second. 

In the first proceeding, the Commission 
declined to insert the restriction in either 

2. 659 452 (Sth Cir.;9gl). enforced by man­
damus. 669 F.2d 957 (Sth Cir.1982), cert, denied. 
— VS. , 103 S.Cl. 1272. 75 UEd.2d 493 
(1983). 

3. Proceeding Sub. No. 34. 

4. Proceeding Sub, No, 48. 
5. Amer.can Trucking Associalions, Inc. v. ICC, 

659 F_:d at 465. 
Commodities are transported in -Tjulk" if ihey 
are transported in a form that is flowable. 

certificate stating, "It is contrary to Com­
mission policy to exclude bulk commodities 
from specified comm.odity authoriiation." 
In a maneuver that smacks more of games­
manship than compliance with the statuto­
ry mandate, the Com.mission sought to sat­
isfy the statutory requirement of willing­
ness by giving C.D.B. thirty days either to 
accept or to reject the unlimited authoriza­
tion m total. In the second proceeding, the 
Commission deleted the bulk restrictions 
from C.D.B.'s request and published the 
commodity- descnption in the Federal Reg­
ister notice without it. .\fter an adnunis-
traiive appeal, the Com.mission failed to 
reach a majoritj- decision and, in accord­
ance -.v-.th its Review Board's decision, is­
sued ar. unrestricted cerr.ficate. 

n. 
[1,2] To obtain authonty- to operate as 

a motor common camer. an applicant must 
be "fit, willing, and able" to provide the 
ser\-ice proposed. 49 U.S.C. 
§ 10922(b)(1)(A) (Supp. V 19S1). In addi­
tion, the transportation must "serv-e a use­
ful public purpose, responsive to a public 
demand or need." Id at § 10922rb)(lXB). 
These are not only requirements exacted of 
the applicant; they aiso are limitations on 
the Commission. The demonstration of fit­
ness is no less essential when the service to 
be rendered is bulk transportation.' "Pub-

fungible, and homogeneous, and if ihey are 
restrained during iransportation only by the 
confines of the transporting vehicle. See John 
J. Mulqueen Contract Carrier .Application. 250 
I.CC. 436, 459 (1942). Commodities such as 
sand, coal, chemicals and petroleum products 
are often transported in dump trucks or tank 
trucks, thus being transponed in bulk. How­
ever, the same products may be packaged in 
bags or cans, in which case they would move 
in nonbulk form. 
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lie need for the bulk sen-ice must also be 
shown."' These findings m.ust be sup­
ported bv subsuntial evidence on the 
record as'a whole;* and the agency's de­
tenninations will be reversed if arbitrar>-, 
capncious. or oiherw-ise not in accordance 
with law.' 

The Act charges the Commission to "rea­
sonabh- broaden the categories of property 
authorized bv the carrier s certificate or 
permit." 49 U.S.C.V § 10922(i){l)(BXi) 
(West Pamphlet 19S3), The Commission is 
reasonable in reading this provision to im­
ply that the evidence of public need to 
extend a carrier's authonty to embrace ad­
ditional categories of propert}- need not be 
as substantial as that deemed requisite .or 
the initial category of property-. And, as 
the District of Columbia Circuit held in 
Port Sorris Express Company v. LC.C..'' 
the same implication of congressional in­
tent supports a like relaxation when au­
thonty- is exunded from a specified com­
modity- in packages to the same commodity 
in bulk. 

In either event, however, fitness must be 
demonstraa-d That a carrier is f i t to 
transport petroleum products does not per 
se prove its fitness to transport food prod­
ucts. Fitness to carry petroleum products 
in containers does not alone demonstrate 
fitness to transport diesel fuel in bul'K: Dif-
fe- ent equipment may be required; differ­
ent cleaning facilities may be needed; and 
handling methods, safety regulations, and 
insurance requirements may vary-. Demon 

strated fitness and willingness to carry 
commodities in containers does not alone 
supply evidence representative of fitness 
and -.villingness to transport them in bulk. 

In ATicncan Trucking Associations, 
therefore, we rejected the (>)romission's dv*-
cision to elimmate all bulk restrictions f rom 
authorities to transport general commodi­
ties, We later noted that an applicant may 
demonstrate fitness even though i t does 
not have bulk hauling equipment at the 
time bulk authoritj- is granted, if it is " 
i rg and has the financial resources ob­
tain the equipment." Steere Tank Unes, 
Inv. V. iCC, 675 F,2d 103. 104 n. 2 (Sth 
Cir.l9S2). Our analysis was adopted by 
tne Third Circuit in Port .S'orris /, and in 
Port Sor r i s / / / . ' " 

The Comm.ission argues, as it did in Port 
Xorns I I I , that the gene.-^l commodities-in-
bulk rule of .4rnen<-a.! Trucking .Associa-
nons and Port Norris I should not be 
applied to authorities for specific commodi­
ties. Differences in equipment, cleaning, 
safetv, and insurance are not so great 
when specific commodities are involved and 
the sole issue relates to the — nsportaticn 
of that commodity in containers as com­
pared to its transportation in bulk, i t ar-
-ues. The Commission acknowledges, 
however, that b-alk hauling of some com­
modities may occasion special concern. 

The Commission's key argument is that 
an unencum'oered grant promotes the pu'D-
iic interest because the Act was designed 

Pon Nonis Express Co., Inc. 
543. 544 n. ! (D.C.Cir.S984). 

6 Port Noms Express Co.. 728 F.2d at 545. 
7. 5 VS.C. § 706(2)(E). See Bowrrian Traiispor-

tanon. Inc. v. Arkansas^Besi Freight Sys.en.̂  419 
U.S. 281, 285-86. 95 S.Ct. 438, 441-«2, 42 
UEd.2d 447 (1974). 

8. 5 U.S.C. § 706(2)(A). 

ICC, 726 F.2d 9. 728 F.2d 543. 545 (D.C.Cir.l984). 

10 Port ,V<"-m Express Co.. Inc. v. ICC i87 F.2d 
803 808-:J (3d Cir.1982) (Port .Varris /): Port 
So'rris Express Co., Inc. v. ICC. 729 FSli? 204. 
-107-08 (3d Cir.1984) (Port S'oms 111). See aUo 
'port Sorns Express Co.. Inc v. ICC 697 F.2d 497 
(3d Ci-.1982) (Port Sorris 11}. 
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to "remove unnecessan- regulation by the 
Federal Government." The argument car­
ries its own rebuttal; Congress did not 
deregulate the industry completely. It re­
laxed certain requirements but it retained 
s-,ibstantial regulatory- control including the 
paramount ones; no common carrier m.ay 
operate \«.ithout a certificate and no certifi­
cate shall be issued unless the (kimmission 
finds the carrier f i t , w-illing, and abie." 
VVe. therefore, conclude that the Amencan 
Trucking Associations analysis is applic. 
ble to grants of bulk authority for specific 
as well as general commodities. 

The CkiT.mission urges that, because the 
.Ket forbids it to "prescribe a condition pre­
venting . . . a motor common carner 
from adding to its equipment and facilities 
or its transportation within the scope of 
the certificate to satisfy business develop­
ment and p-ublic dem.ai.-1." >- it miust insist 
upon bulk authority. This begs the ques­
tion: the equipment or transportation 
"within the scope of the certificat*" depend 
on the scope of the certificate. I t is equal­
ly ingenuous to state, as the Commission 
did, that, before passage of the Act, it was 
never required to accept operating restric­
tions agreed to and proposed by the par­
ties. The Commission is stili not required 
to yield to the whim or manipulation of 
earners. It does, however, have a duty to 
determine whether an applicant has met 
the sututory requirements. .\nd adminis­
trative presumptions or coercion cannot vi­
tiate the standard of "willingness." 

The Commission furtJier contends that, 
because it has authonty to require appii­
cants to accept a degree of breadth in the 
commodities to be transported and the geo-

11. .Port .Sorris I. 689 F.2d at 806, 
12. 49 L-.S.C. § 10922(g)(3)(A). [Emphasis sup­

plied.] 

graphic area to be ser\ed. it also has au­
thonty to require appiicants who seek to 
carry commodities to accept authority to 
carry them in bulk, citing our .imerican 
Trucking .-Associations decisicn, We re­
ject this contention. Our opinion did not 
approve abandonmient of the tripartite 
sundard. Indeed, we held that the giiide-
lines adopted by the ICC m.ust be applied in 
a reaso.iably flexible manner to accommo­
date that standard." Moreover, the eiimi-
. _ jon of 'jnreasonably restrictive geo­
graphic limits and com.modities specifica­
tions for the same kind of sen-ice differ 
from the requirement that an applicant ren­
der two different kinds of sei-N-ice. Bulk 
transport, as we have mentioned, may in-
volvt- different kinds of equipment, exper­
tise, a.id facilities, rather than vary-ing de­
grees cf the same kind of se-vice. 

Like the Third C;rcu:t in ro r t .Vorris I I I , 
we leave to the Commission the determ.ina-
tion of the am.ount of evidence required to 
show fitness to haul specific commodities in 
bulk. The quantum m.ay indeed vary de­
pendent on the nature of the commodiues 
and other factors, .-̂ nd, again like the 
Third Circuit, we do not reach out to deter­
mine whether the Commission may formu­
late rules governing the quantum of evi­
dence or w-hether the nature of some com­
modities makes fitness to transport thtm in 
conuiners demonstrate fitness to carry the 
same commodities in bulk. As the Ccm­
mission has noted, technologic?! develop­
ments have narrowed the tr:;ditional differ­
ences between transporution in bulk and 
non-bulk. 

These technological developments do not, 
however, affect all kinds of commodities 
alike. Some commodities may doubtless be 

13. 659 F.2d at 464-65. 
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transported in bulk by non-bulk trucks us­
ing large collapsible and suckable plastic 
conuiners. Such factors may properly ba. 
considered in determining a carrier's ability 
to render bulk sen-ice. We hold only that 
the Ccm.mission improperly failed to in­
clude a b'ulk hauling restriction in the au­
thority now before as on the basis of the 
record ri.'esei-.ied to the Com.miission. 

For these reasons, we RE.MA.N'D each of 
these proceedings to the Commiesion with 
instructions to revise the certificates in 
question so as to exclude from each author­
ity to transport the commodities in bulk or, 
in lieu thereof, to conduct such further 
proceedings as may be consistent with this 
opinion. 

Adm. Office. U.S. Courts—West Pul ishing Company, Saint Paul, Minn. 


