


dollar fifty is, you know, I pay $30 for the 22 years.
- Q. That's right. And a lot of that money is
p;;ing for me to come out here and handle this deposition.

A. The way you talk is on the company side, not my
side. That's what upset me.

Q. I am defending the union because you're suing
the union.

A. Because I suing union, you can't take care of
me? I want to know.

Q. Mrs. Tu, I am so sorry. Why don't we move on.
Do you recall at a union meeting around the time that you
were furloughed, did you go up to Mr. Balovich with a friend
of yours that was an attorney, did you bring an attorney
friend to the meeting?

A. No, I didn't. I think my youngest son have a
-- is attorney. So =-

Q. g Your youngest son is an attorney?

A. No, no, no.

Q. Friend of his?

A. Friend is attorney. Every time meeting, I
don't understand it. Maybe he was not deliberate come to
the meeting. He was drop by. My son was come drop by to
see me. I said, "I have union meeting."

Q. 8o he went?

A. Yeah.

4.9
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Q. And this friend of your son, what is his name,
by_the way?
i A. Russel. Russel.
Q. His last name, do you know?
A. No, I don't remember.
Q. Did Russel go up to Mr. Balovich and ask him

about the circumstances surrounding the layoff?

No, I don't think so. He didn't talk to

Did you introduce your son's friend to Mr.
Balovich?
A I don't think so. They thought he's my son, I
think. But I told them he is nct my son; is my friend.
Q. But you don't recall introducing him to Mr.
Balovich or having him ask Mr. Balovich what's being done?

A. Maybe he ask some qguestions. I don't remember.

I never made inspection.

MR. DARBY: I'm going to mark a document as
Exhibit 9.

(Whereupon, Defendant's
Exhibit 9 was marked
for identification.)

MR. DARBY: Q. Mrs. Tu, I just handed you a
document dated January 20th, 1986. 1It's a letter from Mr.
Kubby, your attorney, to Mr. Balovich. Do you recall seeing

4.:.
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a copy of this letter? 1I notice that you've been carbon
copied at the bottom. Do you recall this letter?
5 A. Yeah.

Q. Did you have any conversations with Mr.
Balovich around this time at all that you can recall?

A. No. After that, the '86, I haven't seen him,
talked to him.

Q. Okay. I noticed here in the second paragraph
that Mr. Kubby notified Mr. Balovich that if he did nc' hear
from him within five days, that he was, in effect, going to
sue the union. Is that -- did you read it? If you would
take a look at the second paragraph.

A. Yeah.

Q. At this point, is it your understanding that
Mr. Kubby was going to sue the union because he felt as
though, again, the union was not protecting you?

Yeah. Because =-- yeah.

Okay. That they had not been returning your

Uh=huh.

«= is that correct? Again, Mrs. Tu, you hadn't
received a response from the union and this was a follow-up
letter; is that correct?

B. Yes.

MR. DARBY: I'd like to mark this as Exhibit

4
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(Whereupon, Defendant's
Exhibit 10 was marked
for identification.)
MR. DARBY: Q. This document marked Exhibit
10, Mrs. Tu, is a letter from Mr. Brackbill to Mr. Kubby and
I see a notice you've been carbon copied with this letter.
In the second paragraph he tells Mr. Kubby that BRAC is
progressing a claim in accordance with the PFE/BRAC
Agreement in behalf of Mrs. Tu and all other BRAC PFE
clerical employees affected by PFE management decision to
close the Brisbesne PFE office. Do you recall seeing that
letter?
A. Yeah.

MR. DARBY: 1'd like to mark this as

Exhibit 11.

. (Whereupon, Defendant's
Exhibit 11 was marked
for identification.)
MR. DARBY: Q. In this letter, which is dated
January 29th, 1986 =-- Mrs. Tu, this is a letter from Gary
Laakso from the Southern Pacific Transportation Company to
Mr. Kubby. Do you recall seeing a copy of this letter at

all?
A. Yes, I think so.
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Q. It says that your union, Brotherhood of
Bailway, Airline and Steamship Clerks has filed a claim and
it is being processed through the exclusive procedures
established by the Railway Labor Act. Now, based on these
letters, Mrs. Tu, was it your understanding, at least at
this point, that the union was filing a claim concerning
your being laid off from employment with PFE?

A. I don’t understand.

Q. Let me drop the question. Mrs. Tu, I'm
looking at a copy of the coumplaint in this action which
you filed against the organization. And on the last page
of the complaint, and I am sure you have a copy of your
own complaint, there is a verification in which you say that
you'’ve read the foregoing complaint and know the contents
thereof and you signed it. So I am assuming you
understand-what is in that complaint based on that

verification.

MR. KUBBY: That'’'s a false assurption, but

that’s all right. It says what it says. She’'s read it,
but -- she said she’'s read it.
MR. DARBY: And knows the contents thereof.
MR. KUBBY: For her own knowledge as to what
she knows.

MR. DARBY: Q. Okay. In paragraph 49 of the

complaint it. states on or about November 7th, 1985, - 4: 8
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defendants and each of them refused to engage in
administrative determination of the claims of the plaintiff
sf:u Mei Tu under the Railroad Retirement Act or at all with
plaintiff Sieu Mei Tu. And what I'd like to know is, what
is the significance of the date November 7th, 1985? What is
it about that date which indicates that the defendants
refused to engage in administrative determination?

MR. KUBBY: Do you have the document I
produced?

MR. DARBY: Yes. I think I can solve it by =--
if this doesn't solve it, you let me know. Why don't we
mark this as Exhibit 12.

(Whereupon, Defendant's
Exhibit 12 was marked
for identification.)

MR. DARBY: Q. Mrs. Tu, I'm showing you a
document, Exhibit Number 12. It's a letter dated November
7th, 1985. Now, in your complaint it states that on or
about November 7th, 1985, defendants and each of them
refused to engage in administrative determination. What --

MR. KUBBY: With plaintiff Sieu Mei Tu.

MR. DARBY: Q. With plaintiff Sieu Mei Tu. 1Is
this letter the vehicle by which the company refused to
handle your claim where the union refused to handle it?

MR. KUBBY: I'm going to object to the

4 )
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guestion. It calls for a legal conclusion.

MR. DARBY: 1It's not a legal conclusion. 1It's

an allegation of the complaint which Mrs. Tu has on or about

November 7, 1985, defendants and each them refused to engage
in the administrative determination of the claims of the
plaintiff Sieu Mei Tu under the Railroad Retirement Act or
at all with plaintiff Sieu Mei Tu. What occurred on
November 7th, 1985 which led you to allege that the union
and/or the company failed to handle a claim for you?

MR. KUBBY: The documents speak for themselves.

MR. DARBY: Q. Mrs. Tu, I am going to ask you
the qguestion. I'm not asking your attorney the gquestion.
This allegation of the complaint, is it based on this
November 7th, 1985 letter?

A. May I ask your name, last name? I don't
remember your last name.

Q. & My name is Darby, D-a-r-b-y.

A. If I know all this legal, the big talk, I don't
need a lawyer. So that's why I need him help me. So all
this legal documents I don't understand. So you maybe like
Kubby help me. I don't want to answer you wrong.

Q. If you need Mr. Kubby to assist you --

A. I only know simple English.

Q. Okay. And my question to you is, is that

paragraph 49 based on this November 7th, 1985 letter? And
4. 4
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you can ask Mr. Kubby for assistance on that.

MR. KUBBY: You should answer what you know or
d;;'t know.

THE WITNESS: I don't know.

MR. DARBY: Q. You don't know?

A. (Witness shakes head.)

Q. Okay. So you don't have any facts == you don't
have knowledge of any facts supporting this allegation at
this time then?

MR. KUBBY: I object to the question which is
calling for a legal conclusion on her part as to what
supports an allegation. And she told her attorney the facts
that she knows. Her attorney has drafted a complaint based
upon what she has told him based upon his training and

knowledge as a lawyer and that's what's represented in this

document. For you to ask her that question is very unfair

and is calling for her to make a legal conclusion.

MR. DARBY: Now, Mr. Kubby, I'm not calling for
legal conclusion, I'm asking for facts.

MR. KUBBY: You're asking if that's the only
fact she has. All of the facts are in the complaint.

MR. DARBY: 1It's a very narrow question, Mr.
Kubby. There is a fact here which states on November 7th,
1985, the defendants refused to engage in administrative

determination. That is a fact.

4.:.

‘C&J (415) 626-285%
- 1300 MARKET STREET SUMTE 228
E-u-m SAN FRANCISCO. CA 94102




Q. And I'm asking what evidence do you have to

support that fact?

A. I refuse to answer. I don't know.

Q. You don't know?

A. No.

Q. In paragraph 50 of this complaint, Mrs. Tu, and
again the reason I'm going through this complaint, this is
your complaint in which you have alleged your case against
the union. And in order for us to defend this case, we have
to know the facts which underlie these allegations and only
you know that. Only you know the facts.

MR. KUBBY: That's not true. There are many
witnesses who know the facts.

MR. DARBY: But this is Mrs. Tu's complaint and
she's signed the verification. And I'm hoping to elicit

from her facts supporting these allegations. And if she

doesn't hav; them, she doesn't have them. But that's what

I'm looking for.
Q. Paragraph 50 of the complaint, Mrs. Tu --

MR. KUBBY: That's a total misrepresentation of
this situation whether she has them or not. She doesn't
know. She's told you that what she knows is what happened.
And she has produced for you the documents that she has
which go to support entirely her claim. And it is not one

single document, it is & whole series of documents. Take a

4.,
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look at the -- well, when we finally, in January of 1988,

get the first information as to what evidence the union

rgbrescnted has nothing to do with her situation. There is

not a thing in there about ignoring her seniority or not

allowing her to bid for a job or protection of her job. We
have to deal with what the union did or didn't do and that's
a total picture. It's not a single document. This letter
of November 7th demonstrates a refusal to deal with her
individually. They say the union was representing her and
they would not engage in administrative process with her.

MR. DARBY: Well, to the contrary, we can
demonstrate that all the claims and grievances filed by the
union were protecting all those rights you were referring
to. And if you read the agreement, you'd be able to confirm
that.

Q. Mrs. Tu, in paragraph 50 of the complaint it
says contiﬁﬁously thereafter until on or about January 4th,
1988, defendants and each of them, and referring to the
union, refused to consult with plaintiff Sieu Mei Tu or her

. attorneys or to respond to inquiries regarding the status of
her claim.
Now, I've showed you a letter dated January
28th, 1986 from Mr. Brackbill to Mr. Kubby in which he
notified -- Mr. Brackbill notified Mr. Kubby that the union

was handling a claim on your behalf.

[
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Now, in light of that, what facts do you have

to support the allegation here that the union failed to

r;;pond to inquiries? Was this not a response to an inquiry

made by Mr. Kubby?

MR. KUBBY: The document speaks for itself and
it's not a response. I asked them what they were doing.
They didn't tell me what they were doing.

MR. DARBY: Well, you're right. The letter
does speak for itself, Mr. Kubby .

Q. Mrs. Tu, I'd like to pin down the attempts that
both you or your attorney made to contact the union
throughout this entire period, if I might, because the
allegation of the complaint reads that the union refused to
consult with you.

Now, you mentioned to me that you tried making
phone calls to Mr. Brackbill and he didn't return the calls.
How often Eitwcon November of 1985 and the time that you
received in January 4th of 1988 a copy of the arbitration
decision -- did you personally make any attempts to contact
Bob Brackbill throughout that period?

A. wWhat year?

Q. This is from November of '85 up until January
of 1988 or was all your contact through your attorney, Mr.
Kubby?

A. Yeah. I called. I call. He never return it.

4L;J
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I told you several time he never return.

Q. Well, we talked about earlier your attempt to

call. I'm talking about a period of time now up until

January of 1988. You're saying you made ==

A. I don't remember.

Q. You don't remember. How often did you call
over that -- it's a long period of time.

A. Yeah, I don't remember.

Q. Okay. Was it more than once a wveek?

A. I don't remember. If I remember, I tell you.
I don't remember.

Q. Okay. But you did make phone calls to Mr.
Brackbill up until January of '88 or you just don't
remember?

A. I don't remember. Yeah, I call, you know, but
I don't remember how long, how many time.

Q. ° Are you aware of any instances, other than
letters that Mr. Kubby sent to the union, that Mr. Kubby
tried to contact the union and received no response?

A. I don't know. I totally trust Mr. Kubby take
care of me.

Q. Well, you allege in the complaint that the
union refused to consult with your attorney and I'm asking
you now the facts that you have which support that
allegation.

<.

(415) 626-283$
1300 MARKET STREEY. SUTE 220
Bervice SAN FRANCISCO. CA %4102




132

MR. KUBBY: Not the facts that she has, but the

facts that she knows about or that she can recall at this

tfhe.

MR. DARBY: Q. Well, that's what I'm asking
you for. Do you have == I'm interested in whether or not
you have any knowledge as to whether or not Mr. Kubby
attempted to call the union and they didn't respond
throughout this period?

A. 1 don't know. Kubby's take care of me. So I
don't know. Whatever ==

Q. Do you know whether or not == again, you have
alleged here that the union failed to consult with Mr.
Kubby. On what occasions did the union fail to consult with
Mr. Kubby?

A. That's Mr. Kubby's job, so it's not mine.

Q. Well, this is in your complaint, Mrs. Tu.

B Yeah, I trust Mr. Kubby. 8o Mr. Kubby take
care of me.

Q. Okay. But it's your understanding that Mr.
Kubby attempted to contact the union or to have the union
consult with him and they didn't return the calls?

A. I just tell you I totally trust Mr. Kubby take

care of me. Whatever he do, 1 trust him. So whatever he

say there, speak for me.
Ce
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Q. But he drafted this complaint based on facts

you provided him.

A. All the things, the fact, the truth, I tell
him. So whatever he told it.

Q. So you have =-- in other words, you have no
facts on which to state now whether or not the union failed
to consult with Mr. Kubby or not?

MR. KUBBY: That's -- again, it's the question
of what she knows and can recall at the present time. What
facts she has depends upon presentation of evidence.

MR. DARBY: Q. Do you have any facts at this
point which you can tell me now which demonstrates that the
union failed to consult with Mr. Kubby?

A. I just told you I totally trust Mr. Kubby take
care of me. So whatever Kubby do, I trust him.

Q. Okay.

A. I know you not eat lunch. We should have
lunch.

Yes. Let me go just a little bit --

MR. KUBBY: 1It's now 12:40 and she's --

DARBY: What I'd like to do =--
WITNESS: I need sugar.

KUBBY: She needs some food.
WITNESS: Yes.

DARBY: I don't have that much left. I'a
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like to keep going, if we can. If not, we can take a break

and come back.

MR. KUBBY: I think we ought to take a break.
MR. DARBY: Okay.

(Whereupon, the luncheon recess was taken at

AFTERNOON SESSJON 1:30 p.m.
MR. DARBY: Back on the record.
c. Good afternoon, Mrs. Tu.
A. Hello.
Q. Let me just clarify something with you, Mrs.
Tu. Were you offered any job with the Southern Pacific over
the past month or two?
A. No.
After your interview =--

A. No.

Q. ‘ == they didn't offer you any job under any

conditions?

A. The first time interview me, the lady tell me,
he say, "You going to get 75 percent." Then he said, "Then
every year you get some percentage." Then he said, "We do
have lots of job in accounting department." And when he
called -- first beginning when she called me she said, "Do
you know how to type?"

Q. who is "she" now? Somebody at Southern

e
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Pacific?

A. 1 think first name R-e-s-n-e-y. The last name
I'%on't remember. If I right, I think that's her first
name. And she interviewed me. She said, "Do you know how
to type?"

1 said, "No, I don't know how to type."

she said, "What do you do?"

I said, "I was key punch."

Then he said, "I give you key punch."

1 said, "I haven't key punch for a long time.
I work accounting department."

Then she said, "We do have a job in accounting
department."”

I said, "How about my seniority?"

She said, "You like newcomer, 75 percent."
Then he said --

° MR. KUBBY: Sieu, let me interrupt you. This

time I will interrupt you. The question was, did you get a
job?

THE WITNESS: No.

MR. DARBY: Q. Did they offer you any position
under any conditions? Did they say you can have this job if
you take a cut in pay or if you start from ground one with

seniority? Were you officially offered a job?

A. No, no, no, no. 4..
v
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Q. We discussed Bob Brackbill on various occasions

this morning and you complained that he didn't return your

phone calls. And you also said that he didn't protect you

because you're no longer working for the SP or the PFE. Is
that a correct characterization of your testimony this
morning?

MR. KUBBY: I don't think it's a fair question.
I mean, she's testified to a lot of stuff. Why don't you
get to the guestion you're trying to ask?

MR. DARBY: Q. Do you have any reason to
believe that Bob Brackbill did not like you personally?

A. I can't speak for him, but to me, why he take
care everybody except me? Can you understand that?

Q. Okay. When you say he took care of everybody
except you, again, are you referring to the people that have
been hired?

A. ° Yeah. All the people called back to work.

MR. KUBBY: And the ones transferred?

THE WITNESS: And the ones transferred. That's
right.

MR. DARBY: Q. Other than that, dc you have
any other reason to believe that he didn't like you
personally either because you were Chinese or because you
were a woman or for any reason? pid he ever give you any
reason to believe that?

4 0
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A. I can't tell you because he didn't take care of

me. That's what I believe. He's not interest in me, not

interest on me.

Q. Mrs. Tu, I showed you some documents this
morning which I represented to you as being grievances filed
on your behalf and you read through them. Some of them you
didn't understand. Most of them I don't believe you
understood.

A. No.

Q. What I'd like to know, Mrs. Tu, is: Again,
you're alleging the union didn't protect you. What
grievance were you attempting to get the union to pursue for
you that was different from these purported grievances that
were filed on your behalf by the union? Do you understand
my guestion?

A. No. Can you use simple words?

Q. ° Let me try again. I showed you documents which
indicated that you were being represented by the union in
the appeal process in filing grievances against the company.
Your names were on some of those claims and you testified
that you had seen some of them on occasion, but you didn't
understand --

MR. KUBBY: Would you identify which exhibit
that is?
MR. DARBY:

'
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Q. It would be starting with Exhibit 2, 3, 4, 6.

I believe that's all we have in evidence, there are others.

MR. KUBBY: You're saying each of those is a
separate grievance, is that what you're saying?

MR. DARBY: I am not saying that. What I'm
trying to ask Mrs. Tu is --

Q. Each of those documents I've represented to you
as being efforts on behalf of the union to try to get your
job back and to try to protect you ==

A. But they didn't =--

Q. Well, we know ultimately that an arbitrator
decided -- do we not? -- we know that an arbitrator decided
against us and in favor of the company. In fact, that was
an attachment to your complaint. Do you recall receiving an
arbitration decision from Mr. Brackbill?

A. No, I don't remember.

Q. & Okay. Let me show you. It's Exhibit E to your
complaint. This was a letter that Mr. Brackbill dated
January 4th, 1988 and then there is a document attached to
that. Do you understand what this document is that I'm
peinting to now?

B. I don't know.

Q. Okay. Well, the letter refers to an award by

Referee Lieberman. Do you understand that the union took a

case to arbitration to try to get your job back and the

5
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union lost?

A. But may I ask you why they take the other

people because it's just me they don't want take it.

Q. No. What I'm telling you is the union filed
claims and grievances on your behalf and everybody, all
those that were laid off.

A. But I am asking you why the other call back,
not me? Okay. You are the lawyer, you tell me.

Q. Mrs. Tu, maybe I better ask it in a different
way. Do you understand that the union took a case to
arbitration on your behalf?

A. Take care of everybody.

Q. Right. And lost the arbitration?

A. Not just for me.

Q. For everyone, also for the other claimants that
were part of that arbitration?

T They lay off seven people. So, I not speak for
Jim, but why didn't take me? And Jim didn't go back to
work. They ask the other five back to work.

Q. Okay. I understand what you're saying, Mrs.
Tu, but I'm trying to isolate on do you have any
understanding as to what that arbitration decision was
wvhen ==

A. No, I don't know because why they take five?
Only seven people, why they take five? Didn't take these

4 o
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two. What's wrong with me?

Q. Okay. That's a different issue, Mrs. Tu. I'm

not referring to that now. I'm just asking you whether or

not you have an understanding as to what took place in that
arbitration case and what the case was about?

A. 1 not understand why they took ==

Q. 1 know that's the point you're making.

A. I can't answer you because 1 don't know why
they do that. Take five, don't take me.

Q. Do you know what the arbitration involved that
the union pursued to arbitration?

A. Not too much. But, you know.

Q. Do you understand that the union filed
grievances on your behalf to try to get your job back?

A. Not me, everybody.

Q. You and seven other people.

 Yeah.
And the union took it to arbitration and lost?
Yeah.

Q. Okay. Your attorney before referred to a
ljetter that -- I'm sorry. I showed two letters to Mr. Kubby
and yourself. One from the company telling you that a claim
was being filed on your behalf; one from Mr. Brackbill to

Mr. Kubby saying a claim was filed on your behalf. Your

attorney suggested to me that those claims filed on your

4.0
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behalf were not -- those claims were not good enough because
they didn't deal with your specific grievance. And what I'm
t;§ing to ascertain from you is, what made your grievance
against the company different from the grievance that the
union filed on behalf of Mr. Balovich and the other seven
pecple? Was your situation any different from Mr.
Balovich's, for example?

A. But it is true, they didn't call me back. Why
they treated the other five special?

Q. It's true Mr. Balovich hasn't been called back
either. If I was to tell you that Mr. Balovich was not
called back and that Mr. Armstrong has not been called back,
for example, what -- if that is true, that those two
individuals have not been called back ~-- what makes your

grievance against the company any different than Mr.

Balovich or Mr. Armstrong's.

A. ° oh, I don't know about them. They should talk

to you, too. To me, why they treated the other one
different than ==

Q. So, in other words, you're saying yecur
situation then -- if it was true that neither Mr. Balovich
nor Mr. Armstrong have been hired, is your situation any
different from theirs?

A. I don't know. I just talk for myself. I

didn't think treated fairly because you didn't take care of

|
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Q. Okay. But =-

MR. KUBBY: Did they have a claim that they
were told not to apply for different jobs by the company,
that their jobs were specifically -- their job description
wasn't transferred, but that it was a selection of a number?
And if there was any effort on the part of the company to
specifically exclude them from the transfer -- I mean, we
don't know what their circumstances are.

MR. PARBY: Q. I guess what I'm trying to
ascertain, Mrs. Tu, is: Do you have any reason to believe
at this time that the claims filed by the union on your
behalf that I've presented as documents today were not good
enough for you or were you not satisfied with them in any
way?

A. No matter what you asking me, I tell the truth.

why they take the five people? They didn't take me. That's

what -- I want a simple answer. That's what I want to know.
You have a favor to five, then they have a favor to me.
When you were laid off, Mrs. Tu =--
Yeah.
-- Mr. Balovich was also laid off.
I don't worry about him. I worry about myself.
pon't involve him.
Q. I know. But was your situation on October 3rd,
4
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1985 =-
A. 2nd.

g Q. Well, the day after you were laid off, October
3rd, 1985, was your situation any different from Mr.
Balovich's?

A. I don't know. I cried. Did you ask him he
cried? I don't know.
Q. But he was also without a job.
A. I doh't worry about anybody except me. I going
to tell the truth.
Q. So you don't know whether or not his situation
was any different?
A. I don't know. I take care myself. I figure
out why they take five, they didn't take me.
Q. The reason I'm asking this is you're saying why
did they treat the other people different and take them back
and I am juit -- you're not the only one that's in that
situation, are you?
MR. KUBBY: May I ask, does Mr. Balovich have a
job?
THE WITNESS: Yes. He have a job.

MR. DARBY: You can take his deposition, if you

THE WITNESS: How old is he? Let me ask you,

how old he is? =
4 o
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MR. DARBY: Q. Mrs. Tu, I'm asking you the

qgquestions. Again, you weren't the only one left without a

jéb after the closing of Brisbane; isn't that correct?

A. I'm not.

Q. You were not the only one who --

A. Several people, they abolish the job.

Q. You were not the only person that has not been
called back?

A. I don't know. I just -- me, I'm not called
back. But the other one have job. Jim have job. And Jim
is young. Younger than my child. I the oldest one in that
group.

Q. Mrs. Tu, you allege in your complaint that the
union failed to consult with either you or your attorney
throughocut the progression of the grievances that the union
filed.

A. . No. Can you repeat that gquestion?

Q. Okay. I will read it to you. It says,
continuously thereafter, and that's referring back to
November 7th, 1985, until on or about January 4th, 1988, the
defendants refused to consult with the plaintiff Sieu Mei Tu
or her attorneys. Okay?

A. Yes.

Q. In other words, what your attorney has alleged

here is that the union failed to discuss this matter with

'
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you as they were pursuing this claim or grievance.

A. I tell you befcre lunch, I take all my things,
Mx;. Kubby take care of me.

Q. Let me ask you a guestion then. If you had an
opportunity or Mr. Kubby had an opportunity to consult with
the union, what evidence or what facts or what information
would you have provided to the union to help win this case?

A. Win which case?

Q. The case that was going to arbitration.

A. This is your union job, it's not my job, you

Q. But you're alleging that the union failed to
consult with you. Do you understand what that means?

A. But I say according the union, your book, your
rule, I should fully protected. As long I working the

railroad, I should complete fully protected. Everybody

knows. Jim knows. Everybody knows.

MR. KUBBY: The arbitration decision, itself,
states that the union presented no evidence concerning the
_reduction in income of PFE. They made no attempt to show
that the railroad --
MR. DARBY 1 think you're misrepresenting what
the awvard says.
MR. KUBBY: That's the way I read it.

MR. DARBY: It does not say they didn't make an

S
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attempt. It says no evidence presented.

MR. KUBBY: And this is a woman who was working
iﬁrthe accounting department. You would think they would
ask her what she knows about the business and the attempts
of the company to preserve its business and increase its
business.

MR. DARBY: Q. Mrs. Tu, in light of what Mr.
Kubby has just stated and has testified, do you know if Mr.
Brackbill talked with anybody from the PFE Brisbane office
concerning what work was being transferred to San Francisco?

A. He never told me anything.

Q. But it's quite possible, isn't it, that Mr.
Brackbill did speak with some people who were transferred up
to the SP to find evidence whether or not work was

transferred, isn't that possible? You don't have any

evidence to dispute that, do you?

A. ° vwpispute that," what this mean?

Q. To controvert that or to negate that. Do you
have any evidence that Mr. Brackbill did not consult with
people working in San Francisco as to what work was being
transferred?

A. I don't know. I only tell you the truth. 1I
take care myself. Everything I know, I tell you the truth.
But beside anybody, it's not my business.

Q. And just for the record, Mr. Brackbill would be

4
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consulting with people that were transferred to San

Francisco to find out what work was being transferred, would

he not, Mrs. Tu?

MR. KUBBY: That was rot the issue. The issue
was whether or not they had a right to furlough because of
decline of business. And the concern was, was the decline
in business purposefully perpetrated and what is the
significance of that under the contract?

MR. DARBY: Q. Mrs. Tu, do you have any reason
to believe or any facts upon which to allege that Mr.
Brackbill did not make attempts to present any such evidence
at the arbitration that Mr. Kubby just referred to?

A. I don't know. I can't speak for Mr. Brackbill.

MR. KUBBY: The question is, did he consult
with her?

THE WITNESS: Yeah. Nobody talked to me.

MR. DARBY: Q. Okay. All right. That's been
made clear. Had he consulted with you as to decline in
business, for example --

A. No.
Q. If he had, "had," would you -- it's a
hypothetical.

MR. KUBBY: Suppose.

MR. DARBY: Q. Suppose Mr. Brackbill called
you up and said, "Mrs. Tu, we're taking this case to
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arbitration and one of the arguments that the company's
raising is that there is a decline in business."” Would you
h:ie been in a position to give him any information as to
what the carrier's decline in business was for the past ten
years?

MR. KUBBY: What caused it?

THE WITNESS: What cause? I would tell him I
have a right if they have job, transfer to SP.

MR. KUBBY: Sieu, the qguestion was directed to
when you were working in the accounting department, what did
you learn about the company's efforts to preserve its
business and its customers? Did the company == was there
anything going on in the company where the company
purposefully was getting out of that business and was
purposefully avoiding having any business?

THE WITNESS: Yeah. 1980 when the people

separated, ﬂr. Cramer was in charge. He talk everybody. We

give $9,000,000 to SP that time, '80. You can't be in the
short year to loose all this money, right? To me, you

know -=- I don't know, you know. But '80 Cramer was in the
lunchroom; announced that he so happy he give 9,000,000 to

SP.

MR. DARBY: Q. Okay. But in terms of the
amount of business that the PFE was doing between 1980 and

1985, if Bob Brackbill called you up and asked you for
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information concerning whether or not the company had
declined in business between those years, would you have
b;;n in the position to be able to confirm that or to attest
to that fact?

A. Attest?

Q. Would you have been able to provide him any
information that would have helped the union win the case?

A. If I can. But I don't know, you know, you
using "if." I using njif." "If," you know --

Q. Okay. Your position was in the accounting
department for the PFE, correct?

A. Yes.

Q. pid you have any access to any information

concerning the amount of business that the PFE was engaged

in in the amount of revenue that the company made?

A. I don't know. I can't tell you that. I don't

Q. Did you have any access to any information
concerning revenue ton miles? Have you ever heard of that
term, "revenue ton miles"?

A. No. Revenue, income, right? Mileage, right?

Q. Revenue ton miles refers to how much mileage
the PFE trains ran. Did you have any access to any of that
information?

A. Don't forget, I'm miscellaneous clerk. I'm
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very small in the department.

Q. Mrs. Tu, in paragraph 52 of your lawsuit
aé;in-t the union you state that the union failed to
represent the plaintiff, and I think we've already discussed
your basis for saying that the union failed to represent
you. You also state that they failed to investigate your
claims. Other than what you might have already told me
today already, do you have any other information or any
other stories to tell me concerning how the union failed to
investigate your claims?

A. Well, I didn't tell the story. Everything I
tell you, the truth.

Q. Okay. I believe you.

That's all.

Q. All right. But you did attend union meetings

where this whole closing of the Brisbane office was

discussed, correct?

A. I don't remember. I told you that before. I
don't remember.

Q. Do you recall when Bob Brackbill was at any of
these meetings actually going up to him and explaining to
him what your claim was based on?

A. Can you repeat that, sir?

Q. Do you recall ever going up to Bob Brackbill at
any time at any of these meetings, if you were at any of
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these meetings, and speaking with him about what your claim

was about?

A. Claim?

Q. wWhat your grievance was about?

A. Yeah. I told you. I say, "Are you going to
take care?" "I pay $30, you know," I say.

He say, "If you don't pay me, you out the door
a long time ago."

Q. Did you tell him that because you felt you had
more seniority than the people that got transferred, that
you should =--

A. Yeah. Said after they put the bulletin and 1
told him, four union man only Jim. First one is Roy Stew.
when he started, SP and UP separated. Roy Stew take
severance pay. After severance pay, he went back to SP,

okay? Then he quit. The detail story, I don't know. Now,

recently SF hire him back again.

Q. Okay. We've been through that, Mrs. Tu.

A. I didn't tell you the story that --

Q. Okay.

A. So then Ron Soldavini, he was clerk, union man,
then become 1-A job. Now, after that, he become clerk so he
can bump everybody's job. Then is Mike Gregory. Then he
was clerk. He become 1-A job and he become clerk again.

There is four union man. Jim didn't is clerk, but that is
471
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three union man. Then all this job on the bulletin, why 1
didn't have a chance? Give me the chance, my right to
o;;rciso my seniority. 8o I ask him several time, hundred
time. It's not just one time keep asking.

Q. Okay. So when you allege here that BRAC failed
to investigate your claims, I'm asking you what attempts you
pade to have the union investigate your clains?

A. Invest my -- even the bulletin, the bulletin he
said transferred there. I said, "Why they give me the

chance to exercise my seniority?"

Q. You referred tc other union people that were

given opportunities to work. Who was the first individual

you referred to who received -- I think you referred to New
yYork Dock with the SP and the UP merger?
A. UP/SP merger. What do you mean "perger™?
Q. You just talked to me before about an
individual iho received some -~
A. When PFE was in San Francisco, then the PrE
owned by SP and UP, right?
Right.
Later on --
SP and UP split up?
PFE belonged to SP. See, that time company

offer severance pay.

Q. And who did you refer to getting severance pay
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I think Ron Stewart got severance pay. Quite

Their jobs were going to be abolished?
I don't know.
And then given an opportunity --
No. They say volunteer, if you want to. They
didn't abolish job.
Q. And that was because of the New York Dock
protection that applied?
A. I don't know. I understand I am fully
protected.
Q. You referred to New York Dock earlier.
A. oh, that's what I overheard, but I haven't read

it, but I know. Union people always tell us. Bob,

everybody, they already know we are fully protected.

Q. = Were you ever told that there were exceptions
to the protections at all at any of these neetings?
A. No, sir, nobody told me.
Q. Who was the other union person you referred to
that was able to hold a job or get some benefits?
Get benefits?
That you just referred to betfore.
No. Ron?

soldavini you mentioned.
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Yeah.
And what was Soldavini's circumstances?
He was clerk.
Right. Just like you?
He was union man, then he promoted 1-A job.
He was promote” after he left the union; is
that correct?
A. I don't know. This is detail I don't know.
1-A. Now, 1985 he go back clerk. Go back and be a clerk.
Q. So he is no longer holding an exempt position?
A. So this why he cannot bump.
Q. Well, he was never laid off.
A. He was never laid off because this time PFE
offered them money to leave.
Q. Management people, you're talking about exempt

people?

A. I don't know.

MR. KUBBY: The question is when that clerk

position was created, were you given the opportunity to bid

for that position?
THE WITNESS: No, I didn't have a chance to.
MR. DARBY: Q. And that was because that's a
different seniority roster. Are you aware of that?
A. No. We are in same seniority list.

Q. The San Francisco list --
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A. Brisbane.

Q. I'm sorry. When Soldavini bumped back to a
ci:rk position =--

A. He was in the Brisbane.

Q. And when did that occur?

A. '85. Brisbane.

Before --

Before he transferred to SP.

Okay. So when he bumped back to that position
in '85, you were still working there, correct?

A. Yeah, yeah. I still working '85.

MR. KUBBY: But was not given the opportunity
to bid for a job that was being transferred to SP.

MR. DARBY: Oh, that's -- we've already
established that. You're talking about the job that was
transferred from Brisbane to San Francisco?

. MR. KUBBY: I'm talking about the creation of
jobs in Brisbane and her right to bid for that job.

MR. DARBY: I understand that.

Q. Okay. Soldavini and I suppose -- what is
it? -- nine, eight other people transferred to San Francisco
back in September of '85?

A. Yeah. I have seniority over two people.

Q. Okay. We've gone through that. We've already

discussed that. Okay. Mrs. Tu, in paragraph 52 you state
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that the union failed to represent the plaintiff and the

union failed to present evidence concerning your claim.

What evidence are you referring to?

A. Oh, I talk to == I let Mr. Kubby take care of

Q. Well, Mrs. Tu, this is, again, an allegation in
the complaint that you have signed. 1It's a verification,
and if you want to consult with Mr. Kubby, that's fine. But
I'd like an answer to that guestion.

MR. KUBBY: Her answer is that she's told you
that the complaint was drafted by her attorney. She told
the attorney what she knew, the attorney knew what other
evidence there was and the complaint was drafted as she
believed.

MR. DARBY: Mr. Kubby, you made it an issue by

alleging it in the complaint. And I need to know the facts

underlying that information and you cannot rely on any
attorney-client privilege once you've opened up the issue in
the complaint.

Q. I'm asking you, Mrs. Tu, do you have any
evidence or do you have any facts to support your allegation
that the union failed to present evidence on your behalf?

MR. KUBBY: So your question is directed to her
own knowledge?

MR. DARBY: Right.

4’y

8 (415) 626-2858
1300 MARKET STREET SUITE 220
Eain..".. SAN FRANCISCO.CA 94102




THE WITNESS: The five transferred. Me not

transferred.

MR. DARBY: Q. And that's what the union
should have presented?

A. Why they take the other one, don't take care of

Q. Now, which five are you referring to, Mrs. Tu?
The --

Q. Is this the September transfer up to San
Francisco, the establishment of new positions?

A. That's the one. And now the people call back.

Q. Okay. The people were called back after the
arbitration, correct?

A. I don't know that, but I just tell the fact
that when they transferred the job to SP, why they didn't

give me exercise to use my seniority? And now they call

people back. They didn't -- why didn't they call me? Yeah.

That's what my -- yeah.
Q. Okay. You also state that the union failed to
. process your grievance. And when you state that, are you
again referring to the union's failure -- well, I won't -~
A. Not failure. They - st ignore me. You know,
they just don't pay attention to
Q. So, the failure to process your grievance is

based on your saying the union just ignored you?
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A. That's the truth.

Q. Notwithstanding, I've demonstrated to you that
tﬁ: union did file some items on some grievances On your
behalf, correct?

A. Not to me.

MR. KUBBY: Can you show her that the union
filed a claim that she was told she could not bid for a job
that was being transferred to SP even though she had the
seniority to bid for that job? 1s that included in the
grievance file by the union?

MR. DARBY: Q. Earlier I showed you some
documents, Mrs. Tu, concerning grievances filed on August
15th, 1985 by the union, which is Document Number 2,
followed up by an August 28th letter, which is Exhibit

Number 3, an appeal filed by Mr. Brackbill on September 4th,

3985, which is Exhibit Number 4. On all three of these

there is references to three provisions in the protective

agreement which states that employees should ezither be able
to follow their positions and work with their full rights.
Do you understand what "full rights" means?

A. Yeah.

Q. with seniority?

&. Yeah.

Q. Or be compensated at last assigned PFE rate or
protected rate whichever is higher until retirement age.
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A. I didn't get all this.

Q. Which means you can sit home and collect pay

f;} not working.

A. He didn't give it to me. Yeah.
Q. You asked for the references and I am giving
the references.

MR. KUBBY: The references 1 am asking for is
reference to the fact under the contract she was entitled to
bid for positions and that she was not allowed by the
company to bid for positions which were being transferred.

MR. DARBY: That was -- well, Mr. Kubby, I'm
not going to argue with you. I will tell you, though, the
reason why that is not alleged in the grievance is because
there is no merit to tuat under the agreement. When they
transfer a position, the incumbent gets the job. That's
what the agreement says.

; MR. KUBBY: The question is -- you're not
listening to me -- the question is that job descriptions
were posted as being unfilled. Under the terms of the

" agreement, all employees are allowed to bid for that
position and Mrs. Tu had seniority so that if she bid for
that position, she was entitled to take it. And the company
did not allow her to bid for the position. 1Is that in the
grievance?

MR. DARBY: Unfortunately, under the agreement
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and under the protective agreement the employer's entitled
to establish new positions and to transfer from one to the
other. And when they do so, the protective agreement
provides that the incumbent gets the position.

MR. KUBBY: But if there is no incumbent and
the position is posted, are you telling me that all
employees did not have a right to bid for a vacant position?

MR. DARBY: If there is a new position being
established and they are transferring an individual, as far
as the company was concerned, they were taking one person
and transferring him to a new position.

MR. KUBBY: Well, before that. Before that
occurred.

MR. DARBY: This is not the time to argue.

MR. KUBBY: We need to get the question

straightened out so she knows what you're talking about.

The point is that the union did not process her
particular grievance. She was not allowed to bid for an
open position that was known to be going to be transferred
to SP.

MR. DARBY: Q. Okay. 8o, is that what you're
asserting to, Mrs. Tu, when you say they failed to process a
grievance?

MR. KUBBY: 1Is there anything in the grievance

file about their treating Mrs. Tu differently because she
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was Chinese or because she was 59 or because she was a
female? Is there anything in the grievance file there about
tgst?
MR. DARBY: Mr. Kubby, I will respond to that.
But, again, this is not the time to be arguing about this.
Q. I am asking Mrs. Tu the guestions and what I'd

like to know is the answer to the gquestion which we've

already found out through the testimony of your attorney

that you felt the'union failed to process your grievance by

failing to include in there that you were not permitted to
use seniority to bid on a vacant position.

Do you know of any other ways in which the
union failed to process a grievance for you?

A. This time call everybody back except me, you

Q. And at that point, since they didn't call you
back to wofi, are you saying the union should have filed a
grievance on your behalf?

A. I don't know your procedure, but you are the
one who should take care me.

Q. But if there is no procedure for filing a
grievance under those circumstances, are you still saying
that you're entitled to have a grievance filed on your
behalf?

A. Saying your words, if your union doesn't have a
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procedure, you should never have a union. You've got to

have a rule.

Q. Mr. Kubby also testified for you that the union
failed to file grievances because you were being
discriminated against because you were Chinese, a female --

what else did you testify? Age?
KUBBY: 59 years old.
DARBY: Age. Okay.

Q. you ever go to the union and ask them or
give them any reason to file a claim because you felt you
were being discriminated against because you were Chinese?

MR. KUBBY: Just a minute. The question is --
I mean, you're asking her things that you have evidence
before you about it. You got my letter to the SP which was

sent to Mr. -- to the union steward asking for the union's

help regarding the prejudice that was being exhibited

against her. Did the union do anything about it? It did
not.

MR. DARBY: Mr. Kubby, why don't you stop
testifying?

MR. KUBBY: I am not testifying, I'm objecting
to your question.

MR. DARBY: Objection is noted and I am going
to ask the witness to answer.

Q. Mrs. Tu, did you ever personally contact either

b o
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Mr. Balovich or Mr. Brackbill and complain that you were
bg}ng discriminated against because you were Chinese?

& A. I did tell the Bob, you know, when I said, "You
know my age, you know, 59, you know." That time they hadn't
abolished my job. I say, "They put this bulletin, the job I
wanted exercise seniority."” 1 says, "You know I like work
few years for make up my retirement, you know."

Q. So you did mention to him your age. pid you
mention to him you felt you were being discriminated against
because you were Chinese?

A. I think '84, '83 == Jim, you remember they sent
me to the Bayshore without any reason? They abolish me. 1
say, you know, you think maybe -- I told the Jim, "Maybe I'm
Chinese, maybe I'm a woman." Whatever they did that to me
is not fair. I did tell they, but that's '83. They
transfer back, forwards. 1 was upset.

Q. " How about this layoff in 1985? In fact, did
you tell either Jim Balovich or Bob Brackbill that you felt

you were being discriminated against because you were

- Chinese?

MR. KUBBY: Personally?

MR. DARBY: Q. Personally?
A. Personally, I feel ~-
Q. I'm not asking you that. 1It's a very simple
qguestion. Did you tell Jim Balovich or Bob Brackbill that
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you felt they did it because you were Chinese?
A. Yeah, 1 feel that way.
3 Q. Mrs. Tu, I know you feel that way.
tell Jim Balovich that?
A. I ==
Yes or no?
No. I just tell you I feel that.
So, you didn't tell Jim Balovich that?
I didn't tell Jim Balovich that.
Did you tell Bob Brackbill that?
MR. KUBBY: Did you? I'm sorry, I didn't hear
your answer. Are you saying that you did tell him or you

didn't tell him?

THE WITNESS: 1 did tell Jim 1983 because my

MR. DARBY: Q. I know that and I thank you for
that infori;tion. I'm talking about 1985.

A. I don't know.

Q. Okay. Did you mention to Bob Brackbill or Jim
Balovich that you felt you were being laid off because you
were a woman?

A. The whole thing is the truth because I'm
Chinese, I'm 59.

Q. But I'm asking you a very simple guestion. 1I'm

asking did you tell him that? I am not saying it's untrue.
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I'm just saying did you tell him that? 1It's a very simple
qggstion, Mrs. Tu.
b Mr. Kubby, will you ask her to respond to my
question? And you know it's a very simple qguestion.
A. I don't know.
Q. You don't know?
A. I don't know.
Q. Are you denying that you said it to him or you
just can't recall?
MR. KUBBY: She said she can't recall.
THE WITNESS: I don't know. I don't deny. I
don't know.
MR. DARBY: Q. Okay. Mrs. Tu, you understand,
now, you're under oath?

A. Sure.

Q. And again, I'm not suggesting you're trying to

withhold aﬂ&thing from me, but I just want to make sure.

This is very important to us and I just want to know whether
or not you told Jim Balovich =-

A. Everything I say is very important. 1It's also
important to me. I tell you the whole truth. I been
discriminate because -- I think the whole truth in the
picture you will see because they don't pick. First, I'm
$9. I am the oldest one on the list. Then I am the only

Chinese and I'm the only woman. And they call everybody

4y
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back to work. All American, only me. Then you going to

tell me, if you want off the record, tell me why they did

that to me? You're family, where they come from?

Q. Mrs. Tu, ve're not here to discuss my
ethnicity. I'm Irish. Let me ask you guestions. 1Is it
your understanding, Mrs. Tu, that the union has an
obligation under the collective bargaining agreement --

A. To take care of me.

Q. Well, no. Listen. Let me finish. To ensure
that the PFE did not discriminate against you because of
your being Chinese or because you were old or because you
were a woman?

A. No. Wait a minute. Stop there. You are
represent PFE or you represent union?

Q. Now, I'm asking -- you're saying that the union
should have done something for you becauvse you were being
di-criminaf;d against because you were either Chinese,
because of your age or because you were a woman and I am
just asking you, did you have an understanding that the
union had an obligation to do that?

MR. KUBBY: That's calling for a conclusion.
The contract says the company cannot discriminate because of
age, national origin, cr sex.

MR. DARBY: Q. And you don't know whether or

not you specifically raised that with either Mr. Balovich or

4.0
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Mr. Brackbill?

MR. KUBBY: I certainly did.

THE WITNESS: I don't remember.

MR. DARBY: Q. Is there any other facts you
can give me, Mrs. Tu, which support your claim against the
union that it failed to process your grievance other than
what we've already talked about?

A. why I didn't get protect from you?

Q. You'Qo mentioned that about a hundred times,
Mrs. Tu, I'm talking about anything else other than that?

MR. KUBBY: Whatever you can recall right now.

THE WITNESS: Why didn't I have a right to
exercise my seniority?

MR. DARBY: Q. We've talked about that.

4 No. I remember, you know, you get upset with
me. So I don't remember.

Q. " Let me tell you something, Mrs. Tu. I'm an
attorney working for the union, okay? I don't represent
members. I don't get involved in the representation of the
members. The union turns to me after it's been sued to try
to help it, okay? You've constantly made references to the
fact that I'm the union and why I should know this and I
should know that. I just want you to know that I'm here in

my capacity as an attorney for the union and what Mr.

Brackbill did or didn't do and what Mr. Balovich did or 4 N tab
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didn't do I have to know the answer to, but I am not
rggponsible for it, okay? I just want to make that clear to
y;b. Several times you made accusations suggesting that I
should --

A. No.

Q. I just want to get that straight, okay?

A. But you are the lawyer. I'm not lawyer, okay?
But you have human heart, you -- we all have a good heart.
Do you think my case is fair? I'm the woman, 59 and I work
a company 23 years and a half and I do a good job. I never
take advantage. And do you think =--

Q. Mrs. Tu, I'm not here to answer these questions
from you. I understand. You've made it very clear, Mrs.
Tu, and if we can, let me ask the questions and you answer
them. We wouldn't be here unless this suit had been filed
and I have to learn about it and I have to ask you questions
to learn about it.

A. To me, the whole thing is not fair.

Q. I understand and you've made that very clear.
You've made that very clear. Mrs. Tu, in paragraph 53 of
the complaint it's alleged that the union engaged in
conduct -- and it's referring back to the things we've
already discussed. In bad faith, dishonesty -- let's take

them one at a time. Bad faith and dishonesty. Other than

what you've already testified to, can you give me any facts
’ oo
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or tell me any stories as to how the union's conduct was in
bad faith or dishonest?
i MR. KUBBY: 1Is there an allegation in there

about conflict of interest in the buying of the railroad?

MR. DARBY: Mr. Kubby, you've had numerous
opportunities to testify at the deposition and this is my
deposition and I'm -- we'll discuss that. Believe me, I'm
not going to let that go unresolved.

MR. KUBBY: Other than what she alleges in the
complaint.

MR. Q. Other than what you've already
spoken about ==

MR. KUBBY: And alleged in the complaint.

MR. DARBY: Right.

Q. Do you have any evidence that there was any

hostility between the union and yourself?

A. I think1I totally trust Kubby. Whatever 1
know, I told Kubby. 8o Kubby take care of me.

Q. Okay. Mrs. Tu, in that same paragraph 53, you

. say that the union's conduct prevented you from exhausting

your contract remedies against the remaining defendants and
each of them. What are you referring to there?

A. I tell you, I'm totally trust the Kubby because
all these are law words. I don't understand.

Q. But, Mrs. Tu, let me show you something at the

4: v
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back of ¢this complaint.
A. I signed it.
Q. You signed it and you said that =--

MR. KUBBY: Are you intimidating her? Further,
she's explained to you =--

THE WITNESS: Wait a minute. If I know all
this law, I tell you, I don't need you and Mr. Kubby. I
would go all the way to Supreme Court by myself. I tell you
that, you know.

MR. DARBY: Q. Okay. Mrs. Tu, let me ask you
this, and you can consult with Mr. Kubby, if you like. But
this is an allegation in the complaint and it's at issue and
I'm entitled to know what facts are supporting the claim
that the union failed to -- or the union prevented you from
exhausting your contract remedies.

A. They don't take care of me. They don't protect

MR. KUBBY: May I suggest that the correct
process to do that is in written interrogatories?

MR. DARBY: So you can again answer for your
client? Let me add, Mr. Kubby, you're flirting by making
yourself declarant to be a witness on this case and to have
yourself taken off this case as an attorney. I hope you
realize this, too. It might have helped if you had gone

over this complaint with your client before today.
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Q. Mrs. Tu, again, it's a yes or no ansver. Do
you have any facts here today which support your allegation
t;at the union prevented you from exhausting your contract
remedies?

MR. KUBBY: 1Is your gquestion to mecan other than
what she's alleged in the complaint and what she's
testified?

Other than what she's testified to

MR. KUBBY: And what's in the complaint?
MR. DARBY: Yes.
THE WITNESS: What you want me say?
MR. DARBY: Q. Yes or no.
A. I think I still don't get =-- can you repeat
again because I tell you all this law words I don't -- I
trust Kubby.bccausc Kubby knows my English. So then he use
the law wofhs. If I tell you wrong, then you put in the
record say I'm wrong. So I don't want to answer, I tell
you.
Okay. That's fine. Do you not know ==
I know everything in there because I told
Kubby .
Q. You obviously don't know everything in here

because I'm asking you a question about what's in here and

what facts do you have to support the allegation that the

4°.
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union prevented you from exhausting your contract remedies?
A. Yes.
Q. What facts? 1 am asking you what facts --
A. Facts I discuss with Kubby. Let Kubby answer.
I don't want to use wrong words. But now you make me
circle. Use words -- I don't think it's very nice for you
to do that to me.
Q. This is not Mr. Kubby's complaint. This is
your complaint.
A. I trust Kubby. Right now I can't trust you.
You make me circle. Make me say yes or no.
MR. KUBBY: You can also say you don't know.
You have three possibilities. Either yes or no or, if not,
that you don't know.
THE WITNESS: I don't know.
; MR. DARBY: Q. You don't know. Okay. Mrs.
Tu, in par‘&raph 51 of the complaint -- do you want to take
a break or are you okay?
A. I'm sorry.
Q. I just want you to know that I don't want any
animosity between us. I want you to understand --

MR. KUBBY: What exists between you is going to

exist between you. Let's not spend a lot of time on that.

MR. DARBY: We don't have to, but I see she's

getting disturbed. o

wle
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MR. KUBBY: Let's just get to a question.
o THE WITNESS: By you.
2 MR. DARBY: Q. I understand that. Well,
that's good. That means I'm do‘ng my job.
In paragraph 51 of the complaint, Mrs. Tu, you
state that you are informed and believe that the union had a
conflict of interest in representing you because of a
pending merger between the Southern Pacific Transportation
Company and some other railroads. Are you familiar with
that allegation in your complaint?
A. Yes, I think.
Q. Okay. Let me read it to you, okay? Do you
have a copy of your complaint?
MR. KUBBY: No.

MR. DARBY: Q. Plaintiff is informed and

believes and on the basis of said information alleges that

the union =-- it says "BRAC" -- the BRAC was in negotiations

with the other defendants herein and each of them for the
purchase of defendants Southern Pacific Transportation
Company and seeking to become a bargaining agent fo5r the
consolidated railroad, thus having a conflict of interest in
the representation of plaintiff Sieu Mei Tu. Do you
understand what that allegation is referring to?

A. Yes.

Q. Okay. What is that paragraph referring to? 1

4°0
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have to know what that means in order to defend this

lawsuit. If you want to consult with Mr. Kubby, that's

fine.

Yes. I concern, Mr. Kubby, what == you know.

MR. KUBBY: He's talking about the newspaper
articles that the --

THE WITNESS: They pay severance pay, right?

MR. KUBBY: No, no, no. This is the articles
that were about the union seeking to buy the SP.

THE WITNESS: Oh, yes buy out.

MR. KUBBY: To buy the whole railroad and also
the report that they were seeking to become the bargaining
agent for the consolidated railroads.

THE WITNESS: That's right.

MR. DARBY: Q. Okay. What newspaper articles
are you rcf?rrinq to, Mrs. Tu?

A. " cChronicle. I think.

Q. Are these newspaper articles that were
presented as part of your document request supplied to the
railroad?

MR. KUBBY: 1I don't recall. It was after her
deposition, I think.

MR. DARBY: It was after what time period?
First of all, it seems like we're talking about two

different allegations. There is one that the union wvas

.
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attempting to purchase the Southern Pacific Transportation
Cqrpany and as a result we had some -- the union had some
c;ntlict of interest.

Q. Do you recall what dates these newspaper
articles were?

A. It was in the newspaper, union clerk is going
to buy the SP.

Q. The Brotherhood of Railway, Airline and
Steamship Clerks was going to buy ==

A. Yeah, yeah, yeah.

Q. And is it your contention that since the union
was seeking to buy the railroad, that the union was not in a
position to properly represent you?

A. They not interest on me, take care of me.

Q. Well, why would the purchase == the union's

alleged interest in buying the railroad, why would that lead

the union to not represent you properly?

KUBBY: If you know.

WITNESS: I don't know.

DARBY: Q. Do you have any reason to
believe that if the union was planning on purchasing the
Southern Pacific Transportation Company that it wouldn't
have an interest in representing you?

A I don't know. Your union is big. 8o I can't

read everybxdy's mind. oo

o
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Q. Are you aware of what =-- I know you read the

newspaper articles concerning the union's purchase or

attempt to purchase the railroad. Do you ever know what

came of that?

A. I don't remember.

Q. And you don't know during what period the union
was attempting --

A. No, I don't remember.

Q. Are these newspaper articles that you still
have copies of?

A. No. I don't remember. No, I don't keep all of
it, you know.

Q. So this was something you read in the paper and
passed it?

A. pass it.

Q. This was just something that you read in the

newspaper?

A. Yeah, nowspaper. Somewhere SP work there told
me, you know.

Q. Now, according to Mr. Kubby's testimony at your
deposition, you also apparently are alleging that the union
was seeking to become the bargaining agent of the
consolidated railroad. What consolidated railroad are you
referring to?

MR. KUBBY: I'm going to object to the totld?g
\.'\’

(415) 626-2855
1300 MARKET STREET, SUITE 220
oy =acsqd P~L-ctinn Cacrdng SAN FRANCISCO. CA 94102




the guestion.

MR. DARBY: Q. In paragraph 51 of the

complaint you say that BRAC was in negotiation and seeking
to become the bargaining agent for the consolidated
railroad. What consolidated railroad are you referring to?

A I don't remember.

Q. Do you have any facts or stories you can tell
me now which support your allegation that the union would
have a conflict of interest in representing you because they
were seeking to become bargaining agents for the
censolidated railroad?

A. I don't have a story, I just tell you the
truth. Why didn't call me back to work? They call
everybody except me. Not everybody. Jim, you know. Me,
you know.

Q. And Mr. Armstrong?

A. I don't know. I have not talked to him.
Well, let me just get something straight, Mrs.

Tu. You said "everybody" about 25 times. You really can't

say everybody because you already testified you don't know

about some people.
A I don't know somebody that's the -- yeah.
Q. Mrs. Tu, we've talked about a lot of different
things today and I hope you've had your chance to explain to
me what your case is about against the union. What 1'd like

.~
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to ask you now is: Is there anything else which is part of
your story that you've told me here today?
5 A. Not story, fact.

Q. Facts, but 1 say story because =- just to make
it easier to understand. I could use evidence and whatnot,
but is there anything else that you're alleging against the
union other than what you've told us here today in this

deposition?

A. oh, the reason I say why union didn't protect

Okay. We've gone through that and you've

Yeah. I want to know why they didn't protect

Q. Well, we'll find out whether or not they did or

not. That's what the purpose of this lawsuit is. Mrs. Tu,

the purpose today, as I told you several times, is to make

sure that I understand everything about your complaint
against the union.

A. Yeah, but I want to know ==

Q. But --

A. You want to know the fact. You told me you
want to know the fact.

Q. Right.

A. 1s that true, I paid the union due; you shculd

'
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take care of me?

Q. I'm not here to answer guestions and, again,

I'm not your representative, Mrs. Tu.

A. You represent who?

Q. I'm an attorney working for the union trying to
defend their action and trying to learn what your action's
about. I'm not here to try to answer questions for you as
to why you feel the union didn't represent you. I'm here to
ask you questions about facts supporting your lawsuit.

Now, you've talked about many facts today and I
want to make sure that there aren't any facts that you
haven't testified to here today that are relevant to this
case.

MR. KUBBY: I'm going to object to that
qguestion. The guestion is absurd because all that she can

testify to is what she knows and what facts there are to

support hcrrcomplaint is not necessarily within her

knowledge. And there are other means of discovery for
arriving at that conclusion.

MR. DARBY: I understand, Mr. Kubby. Maybe it
would have been better to have you today given to me all the
facts to your knowledge as to what supports your case
against the union.

THE WITNESS: I tell you all the things is the

truth. Yeah.

4 4
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MR. DARBY: I would like to take five or ten
miputes and then I think I'm done, but I'd just like to
r;;icw my notes.

(Recess taken.)

MR. KUBBY: Do you have any more questions?

MR. DARBY: Yes. I just have one or two.

Q. Mrs. Tu, are you aware that under the union's
rules that an employee can file a grievance themselves with
the company?

A. No, I didn't know that.

Q. Okay. You spoke earlier about Jim Balovich
being your local chairman and then Bob Brackbill was his
boss. Did vou ever make any attempt to complain to Bob
Brackbill's boss that he wasn't returning your calls?

A. What? You say that again.

Q. Do you know if Bob Brackbill has a boss?

A. No, I didn't. I know he always in Chicago.
don't know who is the boss.

Q. But you never made any attempt to go over Bob
Brackbill's head at any time?

A. I don't know who he is.

" Q. Did you ever make an attempt to £ind out who

Bob Brackbill's boss was?

A. No, no, no. I simply like to take care of me

whoever is the union man.

SIS
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MR. DARBY: I have no further questions.

MR. KUBBY: I'd like to discuss with you the

depositions. 1I'd like to take Mr. Balovich's deposition and

Mr. Brackbill's deposition.

MR. DARBY: Well, notice them up and we'll --

MR. KUBBY: Just pick a date.

MR. DARBY: I can't give you any dates now
because it's no sense giving you my dates until I can clear
it with Mr. Brackbill and with Jim.

MR. KUBBY: So I'll just notice it and then --

MR. DARBY: Notice it and then we'll deal with

Okay.
--000-~=
(Whereupon, the deposition was adjourned
at 2:45 p.m.)
==000~--
I declare under penalty of perjury that the
foregoing is true and correct. Subscribed at

, California, this

day of , 198___.

signature of the witness
&
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State of California )
)
Coynty of San Francisco )

1, TERESA LOPEZ, hereby certify that the
witness in the foregoing deposition was by me duly sworn to
tell the truth, the whole truth and nothing but the truth in
the within-entitled cause;

That said deposition was taken in shorthand by
me, a certified shorthand reporter and a disinterested
person, at the time and place therein stated and that the
testimony of the said witness was thereafter reduced to
typewriting, by computer, under my direction and
supervisicn;

I further certify that I am not of counsel or
attorney for either or any of the parties to the said
deposition, nor any way interested in the event of this
cause and éhat I am not related to any of the parties
thereto.

In witness whereof, I have hereunto set my hand

and affixed my seal of office this ISt day of
M: 1988.

-

FICIAL SE8. \
TERLSA LOPEZ Al ,

,‘@W Notary Pub
. £xP. FEB. State of California,

county of San Francisco
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Erisbarne, April 1, 1985

SENICRITY DISTRICT 1
CLZAKS' ASSICNMENT AND VACANCY NCTICE NO. 14

90008 0d ).000 0000

ALL CONCZ2aNED :
PCSITIONS ADV'?TIS;D IN CL’?(S'A‘S SNMINT AND VACANCY NOTICE
NO. 13 IS ASSIGNZD AS FOLLOWS: .

PCSITION NO.  PoOSITION

wesa weemwal
. MISC CLE=s
- CLERX

R. B. BRACKSILL
J. M. BALOVICH.
T. D. WALSH

3
3




Brotherhood of Railway, Airline and Steamship Clerks,
Freight Handlers, Express and Station Employes

‘ J.M. Balovich

504

Lodge No

Street Address -—lnn_\ta.uzy_nmg_nnishm_m 91*0“5

Mr. J. P. Segurson

Asst. to Vice Pres. & Gen. Mgr.
Pacific Fruit Express Company
Perishable Freight Division
Southern Pacific Transportation Co.
100 Valley Drive

Brisbane, California 94005

Dear Sir:

Claim is, by this letter, presented in behalf of every employee who holds
seniority on current PFE Seniority District 1 Roster (copy attached) account carrier
is wrongfully transferring their work to other companies, seniority rosters and/or

xempt persons in violation of the applicable agreement and carrier has, also, in

iolation of the agreement laid off and is taking steps to further lay off claimants
through misapplication of the agreement's Decline In Business provisions and contrary
to their intent and purpose. Therefore, I hereby file claims for each such claimant
that he or she, at the employee's option, shall:

1) Follow their position and work with their full rights, or

2) be compensated at last assigned PFE rate or protected rate
whichever is higher until normal R.R.B. retirement age, or

3) be given, if they so elect, lump sum severance of 360 days' pay
at last assigned rate or protected rate, whichever is the higher
of the two.

Carrier has taken several steps to discontinue this perishable
freight division (i.e. PFE) in the near future and has given, is
giving, and is preparing to give away the work of claimants to
other unentitled to it and without handling and/or benefits as

‘ provided in the agreement including the Agreement of January 0.1)1980.

Carrier has before used and has again commenced to use and misapply
the Decline in Business clause to effect longterm layoffs and/or
terminations of claimants herein refusing them the 1, 2, 3 benefits
above and/or the lump sum 360 days separation allowances to which
they are entitled under the agreement's terms.
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CONTENTION:

Our PFE/BRAC Agreement, the February 7, 1965 Agreement and the TOPS
ement are thus being violated by carrier, as well as various memorandums and
erstandings regulating their application. These violations must stop and the
provided benefits including the option of taking 360 days severance pay as applicable
must be granted upon request in all cases.

If your understanding of the facts is not as stated above, please advise
in writing wherein you contend to differ. Also, please honor this claim as required
by agreement but if it is your intent to deny same, promptly docket for conference
before doing so, advising when meeting will be held to discuss this continuing
violation.

Yours very truly,

.c: Mr. D. M. Autrey

Mr. L. 0. Batson
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Brotherhood of Railway, Airline and Steamship Clerks,
Freight Handlers, Express and Station Employes

-

‘ : J.M. Balovich . 504

Street Address 100 Valley Drive Brishane Ca. QUOOS  August 28, 1985

Mr. J. P. Segurson, Asst. to VP&GM
Pacific Fruit Express Company -
Freight Division of

Southern Pacific Transportation Co.
100 Valley Drive

Brisbane, CA 940%%

Dear Sir:

In answer to your letter of August 27, 1985 where you denied my claim of
August 15 in behalf of our Seniority District 1 Roster claimants, I now advise you that
your August 27 decision is rejected by this letter.

Also, 1 want to stress, I totally disagree with your contention that claim “is
unspecific, misaddressed, anticipatory and unsupported.” To be sufficiently specific as
Q claimants, an attached 1ist is recognized as good enough. About being misaddressed,

was sent to you, the designated officer, and holding an SPT (PFE Division) business

rd and how can you say “anticipatory" since the PFE Agreement violation shutting out
all employees is in its final stages at this time causing the undersigned among others
to be wrongfully furloughed, or removed from roster, without protective pay or benefits.

As further breach of Agreement, no notice has been given BRAC or the employees
although on August 16, the PFE had the San Francisco Chronicle publish this brief by
way of information to the “"business sector:"
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Page 2 of 2

Mr. Segurson, you objected to my using the roster for my claim but the
company's one-sided, unilateral closing of PFE is an act against the whole Roster
to wipe out the dates and seniority of all. Finally, I will by copy of this letter
refer your unacceptable August 27 decision to the General Chairman for his appeal
and handling to a successful conclusion.

Sim:ev'el,y.9 & % g '

Le SO9

cc: Mr. R. B. Brackbill
Mr. T. D. Walsh
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7200 MARKEY STREET. SAN FRANCISCO. CALIFORNIA 94102 File No PFE"2482‘G°

September 4, 1985

Mr. T. D. Walsh, Manager

Industrial Relations

Pacific Fruit Express “DW.
100 Valley Drive P SO (€15
Brisbane, California 94005 el

Dear Sir:

We hereby appeal from the decision of Mr. J. P. Se gurson,
Assistant to Vice President and General Manager, Brisbane, California, claim
in behalf of every employe who holds seniority on current PFE Seniority
District 1 Roster account Carrier is wrongfully transferring their work to
other companies, seniority rosters and/or exempt persons in violation of
the Agreement and Carrier has also in violation of the Agreement laid off
and is taking steps to further lay off Claimants through misapplication of
the Agreement's Decline in Business provisions, to:

(1) Follow their position and work with their full rights, or

(2) be compensated at last assigned PFE rate or protected rate
whichever is higher until normal R.R.B. retirement age, or

(3) be given, if they so elect, lump sum severance of 360 days'
pay at last assigned rate or protected rate, whichever is
the higher of the two.

The facts and Organization's contentions are as contained in Local
Chairman J. M. B2lovich's letter dated August 15, 1985 to Mr. J. P. Se.gurson,
copy attached. Kindly consider said letter embodied herein as part of this
appeal.

Claim was denied by letter dated August 27, 1985 from Mr. Se gurson.
His reasons for declination are not acceptable to the Organization and it is
our contention that the February 7, 1965 and TOPS Agreement were violated.

Please acknowledge receipt and advise when we may discuss this
claim in conference with you.

Yours very truly,
fC LG i kLY

8. o
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October 11, 1985

Mr. T. D. Walsh

Manager Industrial Relations i
Pacific Fruit Express Company o 3
100 Valley Drive % 1‘\233
Brisbane, CA 94005 Lol

Dear Mr. Walsh:

With reference to your letter of September 20, 1985, File
Per-46 (TOPS, etc.), relative to employees we represent at PFE
headquarters, Brisbane, California, for consideration due them
per Local Chairman J. M. Balovich's claim letter of August 15,
1985 embodied herein by reference.

Have taken note of your position that the C-1 and D employees
transferred to SPT have been provided for under the agreement and
I shculd hope so, but this PFE-SPT transfer covered only 12 ;
claimants and you indicate the B's another five (5) are retired,
plus the A's numbereing eight (8) are resigned or in one case dead.
These numbers 12, 5 and 8 total only 25 out of a Seniority District 1
roster of forty-two (42), leaving seventeen (17) that are being
denied their options under TOPS and our implementing agreement of
January 7, 1980.

This handling is not nearly what the contract requires so
please be advised in accordance with Rule 23, that your decision in

this case is not accepted and the matter shall be progressed
further to a just conclusion.

Yours very truly,
cc: Mr. J. M. Balovich g ;% 47
Local Chairman Lodge 504 'Je-

CV) AT




Brisbane, October 2, 1988

PACIFIC FRUIT EXPRESS COMPANY
BRISBANE, CALIFORNIA

‘ SENIORITY DISTRICT 1
CLERKS' ABOL ISHMENT NOTICE NO. 32

ALL CONCERNED:

The following positions are abolished at close of shift October 9, 1985:

Position
No. Position Location Incumbent Senfority

136 Misc. Clerk Brisbane Armstrong, K.E. 12-17-63
133 Misc. Clerk Brisbane Lorentz, J. 10-13-69
156 Misc. Clerk Brisbane Royer, J.J. 4- 3-69
14 Misc. Clerk Brisbane Tu, S.M. 5-15-62

These job abolishments are being effected under the conditions set forth
in TOPS Article 1, Section 2, Item 5, as provided for in Article 11,
Section ii thereof, and Section 3(c) of our January 7, 1980 Agreement,
As ready reference, TOPS Article II, Section 10, provides in pertinent
part: “. . . A protected employee shall not be entitled to the benefits
of Article 11 during any period when furloughed because of reductfion in

force under the conditions set forth in Article I, Section 2, Items 2
and 5.°

Employees furloughed pursuant to this notice should make sure their
address on file with the company {s current, and also please have it
include phone number, if any, where you may be reached.

cc - Mr. R. B, Brackbill (2)
General Chairman/BRAC

Mr. J. M. Balovich
Local Chairman Lodge 504

Mr. T. D. Malsh
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Date Severe:d

Misc. Clerk 12/17/63 10/09/85
Misc. Cleck 8/19/71 10/01/85
Secretacy 12/16/638 11/01/85
Clerk 7/C05/72 ! 10/01/853
Asst. Chief Clerk 9/23/52 11/01/85
Misc. Clerk ' 10/13/6°9 10/09/€5
Misc. Cleck 04/03/69 10/06/853
Misc. Clerk 0s/15/62 . 10/09/83
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risdane Offices with( e General Offices in San (L-Tncisco. Claimants
2;"-"-'0_:. Sacred from following their work, a basic agreement right recognized
- by all.

2. Secondly, and more seriously, both the February 7, 1965 he¢tiocnal
Agreerent, and the Jazuary 7, 1980 TOPS Agreement directly provide in the
cleac-est terms for coatinuing "protected pay" in favor of these Claimants
si. ~e they were displaceé by management actions taken inci.ant to the
forthconing merger and such fact cannot be covered up by hoax Loss in
Business statistics o- other gimnickry. The latter cunning tactics must
not deprive the Claimants in this claim of the protection due them under the
coatracse.

Eacnest request is made that said violations of our contract be
cosrectec now - (1) by the reinstatement of Claimants to the payroll at
thei=- protected rate immediately with backpay for all days unpaid to-date -
(2) =y =he placement of these eicht Claimants' names with their earliest
seniority cates in =he SP General Offices' Roster which due to the transfer
possesses their work and - (3) by making their Agreement mandated optien
avaiiazble to them so that Claimants, who so elect, shall recieve, in lieu
©f all cother benefics, a lumpsun Separation Allowance cf 360 ‘days pay at
theis last assignes payr-ate or protected rate, whichever is higher.

Claim is fcrmally made to =he Compary for the benefits described in
the Zcregoing for the agreemernt so P-covides, and that is how it has always
peer. rancled in the pas=. As ready cefersnce, this is a list of lumpsun
Sezarzatica Rllowance zayments Paid uncder the Agreement to cur members since
1%z8:

' 196§-25 : 1973-35 1978-21

1969-25 1974-13 1979- 2
2970~ 2 1975- 8 1980-14
4971-38 1976~ 8 i1%81- )
<972-23 1977- 2 1983- 2

_ Flease also allow this claim as presented and make Claimants whole as
statec above. If ycu do not agree, can you advise in writing wherein your
( views differ so that ané differerces can be resolved in conference? 1If

claiz= is paid as presented conference will not be necessary.

Yours very truly,
. N~ s -
A

{}\“’\\nJ~5&h</




LEE J. KUBBY, inc.

ATTOONEY AT Law 929 WCST ACmmGTON DO IVE

A PRCFESSIONAL CCRPCRATION SUITE ONE =unDAaCD
SUNNTYVALE. CAL!IPORNIA DaCE?

14008 738-<e003
—

October 18, 1985 BRI Sl s
ONE mynoag TN

PaLO ALTO. CALIPO®NIA 94300
1419 9ai-9983

CERTIPIED - RETURN RECEIPT REQUESTED

S.LASC acsPOND TO

Paio Alre

Mr. John Scamidt

Chairzan &

Santa Fe Southern Pacific Corperation
80 East Jackscn Boulevard

Chicago, Illincis 60614

Re: Discharge Mrs. Sieu-Mei Tu

. Dear Mr. Schmidet:

This is to advise I represent Mrs. Sieu-Mei Tu (Social
Security No. 589-54-5736) (Mrs. Tu) cof 1697 Bickory Avenue,

San Leandro, California 94579. Mrs. Tu is a S9-year-old
female naturalized citizen of the United States of Chinrese
origin. Mrs. Tu is a member of Brotherhood of Railway
Airline and Steamship Clerks, Freight Handlers, Express and
Station Zmplovees Lodge No. S04 (BRAC).

Mrs. Tu has been an employee of a Santa Fe Scuthera
Pacilic corporation subsidiary since May 15, 1962, and -.as
the most senior emplcvee of that subsidiary on Octcber 2,
1985. Her position of clerk was abolisned on Cctober 2,
1985, based on a contorted, belligerent, strained, and false
claim that the abolishment was pursuant to a recuction in
force. The facts clearly demonstrate that there has been a
consolidation without consideration of Mrs. Tu's rights.

Mrs. Tu is entitled to prior rignts to corresponding
positions in the consolidated office or departments.

Instead, others were transferred to open positions in advance
of this planned discharge and in anticipaction of it. Mrs. Tu
has been discharged without cause while Caucasian persons of
lesser job seniority, younger age and different sex have been
given positions in the consolidated office or departments
corresponcing tc that enjoved by Mrs. Tu in the past. She
has been humiliated by being regquired to perZorm duties
incensistent with her position, and then summarily dismissed
witicut tenelits to wnich sne is encizled.




Mr. John Schmidt
October 18, 1985
Page Two

In adition, Mrs. Tu was, on December 18, 1978, individ-
ually promised in writing by this employer that if the
employer was ever not to have a job for her, she would be
"fully protected” and would continue to be paid until
reaching the age of 65, at which time she could retire and
receive the appropriate pension to which she would then be
entitled. Relying on this promise, Mrs. Tu continued to
faithfully serve her emplovyer.

The conduct of Santa Fe Southern Pacific Corperation
and its subsidiaries, officers, shareholders and employees in
this affair is unjust, unreasonable, unlawful, immoral,
cruel, harsh, discriminatory, punitive, and tortious,
cdemonstrating a lack of good faith, a breach of contract, and
a vioclation of the civil rights of Mrs. Tu. Demand is hereby
made for full restoration of all rights tc Mrs. Tu
immediately.

Demand is further made for instituticn of all
administrative procecures applicable to this matter.

Adamantly yours,

LoK:en

cc: James E. Weaver
G. S. Coleman
John Swartz
D. M. Mohan
J. M. Balovich
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708 MAGEET STASEY. BAN PRANGISCO. CALIPOANIA 04108 mena Lodge 504 PFE

January 28, 1986

Mr. Lee J. Kubby

2390 E1 Camino Real

One Hundred Ten

Palo Alto, California 94306

Dear Sir:

Reference your letter of January 20, 1986 to Mr. J. M. Balovich
;ohuvc to matter you are handling in behalf of B.R.A.C. member Mrs.
v.

Your letter was addressed to Mr. Balovich at 100 Valley Drive,
Brisbane, California 94005, a building that is closed. Your letter
was forwarded to SPTCO, One Market Plaza, SPTCO Headquarters, and finally
to me. Let me assure you, Mr. Kubby,.that B.R.A.C. is progressing a
claim in accordance with the PFE/B.R.A.C. Agreement in behalf of Mrs.
Tu and a1l other B.R.A.C. PFE clerical employes affected by PFE Manage-
ment decision to close the Brisbane PFE office. -

Any further communication in regard to Mrs. Tu's relationship
with the Pacific Fruit Express Company should be directed to my office.

Yours very truly,

VA 7 4

cc: Mrs. Sue-Mai Tu
1697 Hickery Avenue
San Leandro,Ca. 94579
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Mr. Lee J. Kubby

5§25 West Remington Drive
Suite One Hundred
Sunnyvale, CA 94087

Dear Mr. Kubby:
Re: Mrs. Sieu-Mei Tu

I have received your letter of January 17, 1986. As
stated in my previous letter to you of November 7, 1985,
Mrs. Tu was furloughed due to a decline in business at Pacific
Pruit Express Company ("PFe®).

Her union, Brotherhood of Railway, Airline and Steamship
Clerks, Freight Handlers, Express and Station Employees has
filed a claim and it is being processed through the exclusive
procedures established by the Railway Labor Act ("RLA").

I hope that you review the RLA to avoid the possibility
that PFE could claim any action filed is frivolous and clearly
barred by the RLA.

Again, PFE rejects your characterization of its action
and PFE expects full vindication in the RLA process.

.ia““ly ’

bt 4

Exhibit C
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Lee J. Xubby, Esq.
2390 E1 Canino Real
One Hundred Ten
Palo Alto, CA 94306

Dear Mr. Kubby:

N

Re:s Mrs. Sieu-Mei Tu

I have been asked to reply to your letter of October 18,
1985. As you are no doubt aware, Mrs. Tu's claim under the
collective bargaining agresement has been already made by her
union, the Brotherhood of Railway, Airline and Steamship Clerks,
Freight Handlers, Express and Station Employees ("BRAC"). Her
claim is now being handled under the Railway Labor Act ("RIA")

Mrs. Tu has been furloughed due to a decline in business at
Pacific Pruit Express Company ("PFE"). The adjustment process
un::r the RLA will resolve the dispute on the nature of PFE's
action. ;

We reject categorically your characterization of PFE's action
and expect to be vindicatsad under the RLA process. Rest assured
that Mrs. Tu will receive all that she is entitled to by that
process.

Sincerely,

£ M/
q

-




LEE J. KUBBY

ATTORNEY AT LAW 828 WEST REMINGTON DRIVE
SUITE ONE HUNDRCD
SUNNYVALEL. CALIFOANIA §eOB?
1408) 730-4086D

2390 CL CAMINOG RCAL
ONE WUNDRELD TEN
( ’ January 20' 1986 PALO ALTO. :M.WOQMA [ T3 1-1]

1919) 94/-8980)

PLEASC RESPOND TO

Palo Alto

Certified Mail #P 429 123 794

Mr. J. M. Balovich
Local Chairman BRAC
Lodge 504

100 Valley Drive
Brisbane, CA 94005

RE: Sue-Mai Tu
SSN: 569-54-5736

Wrongful Termination by Santa Fe Southe .» Pacific
Corporation, October 2, 1985

Dear Mr. Balovich:

On October 18, 1985, I wrote to you concerning the termination of
Mrs. Tu from her position with Southern Pacific and demanded for
you to protect her interest and support. You have made no
response to that letter and taken no action to protect the
interest of Mrs. Tu.

This is to advise unless you immediately take action no later
than five (5) days from the date of this letter, I intend to
include you in an action concerning her rights and to hold you
responsible for a bad faith refusal to perform your contractual
duties to Mrs. Tu regarding this distressing incident.

Very truly yours,

e Kubpy
LJK:mbh

cc: Sue-Mai Tu
1697 Hickery Avenue
San Leandro, CA 94579

EXHIBIT A

afelet - dore




LEE J. KUBBY, .
ATTOBNCY AT Law 8239 WESY P inGTON OMIvE

SVITE ONE =uNDRCD
A PROFESSIONAL CORPORAT ION SUNNYVALE. CALIPOPNIA BeCO?

1208) 730 29082
SRR ———
8390 CL CaominG OCa,

ONE WUNORCD TCN
PaL0 ALTO. CaLIZPOSNIs Be300

October 18, 1985 1018 9o 9903

PLLASE #C3PONO TO

Paio Alte

Mr. J. M. Balovich

Local Chairman BRAC

Lodge 504

100 Valley Drive

Brisbane, California 94008

Dear Mr. Balovich:

The enclosed letter to Scuthern Pacific Corporaticn is
self explanatory.

Demand is hereby mace for your union to protect its

menber, Sieu-Mei Tu, and to provide her legal representaticn
and support in this time of great travail.

Very truly yours,

LIK:en
Enclosure

€S: James E. Weaver
G. S. Coleman
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LEE J. KUBBY, INC.

A PROFESSIONAL CORPORATION
BOX 60485

Sunnyvale, CA 94085

(415) 691-9331

Attorney for Injured Parties

INTERSTATE COMMERCE COMMISSION

SIEU MEI TU AND JOSEPH 2. TU
INJURED PARTIES

Vs

SOUTHERN PACIFIC TRANSPORTATION
COMPANY; ATCHISON, TOPEKA, SANTA FE
RAILROAD COMPANY; PACIFIC FRUIT
EXPRESS COMPANY; T. ELLEN; E.E.CLARK:;
d. W. FEND; T. R. ASHTON; DOE DEFEN-
DANTS ONE TO TWO THOUSAND; WHITE
COMPANY; BLACK CORPORATION; BROTHER-
HOOD OF RAILWAY, AIRLINE AND STEAM-
SHIP CLERKS; R. B. BRACKBILL; J. M.
BALOVICH; SANTA FE SOUTHERN PACIFIC
CORP.

DEFENDANTS

VOLUME 1I1I
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TRANSPORTATION
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LEE J. KUBBY, INC.

A PROFESSIONAL CORPORATION
BOX 60485

Sunnyvale, CA 94085

(415) 691-9331

Attorney for Injured Parties

INTERSTATE COMMERCE COMMISSION

SIEU MEI TU AND JOSEPH Z. TU
INJURED PARTIES

Vs

SOUTHERN PACTFIC TRANSPORTATION
COMPANY; ATCHISON, TOPEKA, SANTA FE
RAILROAD COMPANY; PACIFIC FRUIT
EXPRESS COMPANY; T. ELLEN; E.E.CLARK;
d. W. FEND; T. R. ASHTON; DOE DEFEN-
DANTS ONE TO TWO THOUSAND; WHITE
COMPANY; BLACK CORPORATION; BROTHER-
HOOD OF RAILWAY, AIRLINE AND STEAM-
SHIP CLERKS; R. B. BRACKBILL; J. M.
BALOVICH; SANTA FE SOUTHERN PACIFIC
CORP.

DEFENDANTS

VOLUME II
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INTERSTATE
COMMERCE
COMMISSION
FINANCE DOCKET
NO. 30400 (SuB-
NO. 21)

SANTA FE SOUTHERN
PACIFIC CORPORA-
TION CONTROL
SOUTHERN PACIFIC
TRANSPORTATION
COMPANY

INITIAL EVIDENCE
AND ARGUMENT
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DOCUMENT
Complaint
Acknowledgment of Receipt

Southern Pacific Transportation Companys
Answer to Complaint

Objection to Jurisdiction, Demand for Jury,
Objection to Sufficiency of Bond

Motion to Remand to Superior Court

Motion to Remand to Superior Court
Renotice

Deposition Sieu Mei Tu 5/11/87

Motion to Remand to Superior Court
Declaration in Support

Reporter’s Transcript Hearing 9/30/87

Order Denying Motion to Remand

Notice and Acknowledgment of Receipt of

Summons and Complaint Atchison, Topeka,

Santa Fe Railroad Company

Notice and Acknowledgment of Receipt of

Summons and Complaint Santa Fe Southern Pacifc
Corporation Sued herein as Black Corporation

The Atchison, Topeka and Santa Fe Railway Company’s
and Santa Fe Southern Pacific Corporations Answer to
Verified Complaint, and Demand for Jury Trial
Reporter’s Transcript Hearing April 6, 1988

Order filed 4/6/88

Supplemental Declaration Motion To Dismiss Opposition

Reporter’s Transcript Hearing 6/29/88
Order filed 6/30/88
Answers to Defendants Second Set of Interrogatories

Deposition Sieu Mei Tu 9/8/88
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DOCUMENT

Declaration Richard Fend In Support
of Defendant’s Motion for Summary Judgment

Declaration James M. Darby
Declaration R. B. Brackbill

Lee J. Kubby Declaration in Opposition to Motions
for Summaruy Judgement etc.

Declaration In Opposition To Motion For
Summary Judgement

Reporter’s Transcript Hearing 2/2/89
Judgement

Oorder Granting Defendants’ Motions for
Summary Judgment and Denying Defendants’
Motion To Disqualify

Reporter’s Transcript Hearing 4/12/89
Order filed May 3, 1989

Second Amended Complaint

Reporter’s Transcript Hearing July 26, 1989

Judgment

Order Granting Defendants’ Motion For
Summary Judgment

Notice of Appeal

Docket




I, Lee J. Kubby, say and declare:
I am a citizen of the United States, over eighteen
ears of age, and not a party to the within action. My
usiness address is BOX 60267, Palo Alto, california 94306. I am
n attorney at law licensed by the State of california.

That on April , 1990

I served one (1) COpPY of the attached:

Excerpts of Record Vokumes I and II

Oﬂﬂ@(ﬂ*u”t—‘

via United States First Class Mail on the following parties of
record:

o=
=4

PATRICK W. JORDAN

WAYNE M. BOLIO

MCLAUGHLIN AND IRVIN

ROBERT S. BOGASON

SOUTHERN PACIFIC TRANSPORTATION COMPANY

One Market Plaza, Room 837

san Francisco, CA 94105

Telephone: 415-541-1786

ik ped ped kel
en b N -

JOHN H. ERNSTER

One Santa Fe Plaza

5200 E. Sheila Street

Los Angeles, CA 90040

TELEPHONE: 213 267-5605

[
< R

James M. Darby

Kathleen S. King, Esq.

Henning, Walsh & King

100 Bush Street, Suite 440

San Francisco, CA 94104

TELEPHONE (415) 981-4400

8 8 =

|
et

and by then sealing said envelope and depositing same into the
United States mail, postage fully prepaid.

I declare under penalty of perjury that the foregoing is
true and correct.

Executed on April , 1990. at Palo Alto, California.

LEE J. KUBBY
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ROBERT S. BOGASON

SOUTHERN PACIFIC TRANSPORTATION
COMPANY

Southern Pacific Bldg., Room 837

One Market Plaza

San Francisco, CA 94105

Telephone: (415) 541-1786

PATRICK W. JORDAN

KEVIN P. BLOCK

MCLAUGHLIN AND IRVIN

111 Pine Street, Suite 1200
San Francisco, CA 94111
Telephone: (415) 433-6330

Attorneys for Defendants Southern Pacific
Transportation Co. and Pacific Fruit Express Co.

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SIEU MEI TU AND JOSEPH TU, No. C€87-1198-DLJ

Plaintiffs, DECLARATION OF RICHARD
FEND IN SUPPORT OF
DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT

V.

SOUTHERN PACIFIC
TRANSPORTATION COMPANY,

Date: February 2, 1989
et al.,

Time: 10:00 a.m.
Place: Courtroom No. 3
Defendants.

N Nl N N N N N N N N i

I, Richard Fend, declare:

1. I have worked for Southern Pacific Transporta-
tion Company (“Southern Pacific”) since November 1985, and am
currently the Manager of Revenue Services. From March 1970 to
October 1985, I was employed by Pacific Fruit Express Company
("PFE”). 1I first worked for PFE in various clerk positions,
then rose up the ranks, eventually becoming Assistant

Controller. I was Assistant Controller in October 1985, when

R f@©@§{ e e,
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many of the functions of PFE were effectively absorbed by
Southern Pacific.

2. From February to August 1985, I oversaw the
revenue accounting functions in PFE’s accounting department.

In August 1985, my duties expanded to encompass the disburse-
ment accounting functions. From August to October 1985, I was
responsible for the entire accounting department at PFE,
including the many clerks who worked there.

3. During 1985, I learned that PFE was to be
“merged” into Southern Pacific. I also learned that certain
jobs at PFE would be transferred to Southern Pacific, while
others would be abolished. The number of positions which could
be eliminated was determined by a decline-in-business formula
set forth in one of the Union agreements. I was responsible
for deciding which positions in the accounting department would
be transferred to Southern Pacific.

4. I made that decision, in conjunction with other
management personnel from Southern Pacific and PFE, based upon
an assessment of the re-aligned business needs of the Company.
Positions were abolished when it was determined that the
relevant job functions would no longer need to be performed at
the fully “merged” PFE. Positions were transferred-when it was
determined that existing Southern Pacific accounting employees
could not absorb the relevant job functions. The decision was
based on the job duties performed in a particular position, and
was not based upon the identity of the employee holding that
position. The employee’s race, sex and age were not considered

at all in deciding whether a position would be transferred or

msj: dec fend -2-
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eliminated. Specifically, those factors were not considered in
the decision to abolish Sieu Mei Tu’s job. Her position was
abolished for the same reasons as the positions of many other
accounting clerks; it was not abolished because of her race,
sex or age.

S. PFE “merged” into Southern Pacific on or about
October 1, 1985. As of that date, there were apvrroximately 16
clerks on the Seniority District 1 roster at PFE. Attached to
this declaration as Exhibit A is an accurate list of the clerks
on the seniority roster as of October 1985, showing their race,
sex and age, and their status as of the PFE “merger.” Eight of
the clerks were furloughed; eight of them were transferred to
Southern Pacific.

6. I compiled Exhibit A, and all of the exhibits
attached to this declaration, based on personal knowledge and
Company records. I personally know or would recognize all of
the clerks listed on the exhibits. I obtained their ages from
Company personnel files, which are kept in the ordinary course
of business.

7. Attached to this declaration as Exhibit B is an
accurate list of clerks on the Seniority District 1 roster,
categorized by age. The list shows the status of all clerks in
the protected age group as of October 1, 1985. Of 15 clerks
age 40 and over, six of them were furloughed while nine of them
transferred to Southern Pacific.

8. Attached as Exhibit C is an accurate list of

female clerks on the PFE Seniority Distri¢t 1 roster as of

msj: dec fend
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October 1985. Of seven female clerks, three of them were
furloughed and four of them transferred to Southern Pacific.

9. Attached as Exhibit D is an accurate list of
clerks on the seniority roster of Chinese ancestry. There were
only two such clerks on October 1, 1985. One of them, Sieu Mei
Tu, was furloughed; the other, Kou-Lim Feng, was transferred to
Southern Pacific. Ms. Feng was transferred because, at the
time, she was performing revenue auditing functions which were
deemed necessary at Southern Pacific. Ms. Tu was not trans-
ferred because, at the time, she was performing miscellaneous
or general clerk functions almost all of which ceased to exist
after October 1, 1985.

10. There are two categories of employees on the
railroad: “agreement” or union employees and Yexempt” or non-
union employees. All clerks are agreement employees. At the
time PFE was “merged” into Southern Pacific, a number of exempt
employees were offered buyouts or early retirement incentive
packages. No buyouts were offered to agreement employees.

Sieu Mei Tu, therefore, was not offered a buyout and was not
eligible to receive one. Her race, sex and age had nothing to
do with the fact that she was not offered early retirement.
Only exempt employees received buyout offers.
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I declare under penalty of perjury under the laws of
the United States that the foregoing is true and correct.

Executed January 5, 1989 in San Francisco,

I RES,

Richard Fend oy

California.
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PACIFIC FRUIT EXPRESS COMPANY

>

Seniority District 1

October 1, 1985

Name Date of Birth status®’/
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Sumner, G.L.
Lang, A.D.
Shorb, G.E.
Bauman, J.H.
Newell, P.F.
Scldavini, R.C.
Kotronakis, K.
Tu, S.M.
Armstrong, K.E.
Hauff, S.A.
Feng, K.H.
Boutourlin, B.M.
Royer, J.J.
Gregory, M.A.
Lorentz, J.

Balovich, J.M.

1-10-32
2=-17-31
10-26-28
11-7-30
9-25-35
7=-6~37
10-31-34
9-4-26
6-9-40
6-28-37
2-13-41
6-17-23
11-1-44
4-8-38
9-6-44

2-5-54

2 4 2 X M v m 2 M o m X R X X XM

W M 3 W w3 X3 " Y 3 3 3 3 3 M 3

1/ T = transferred
F = furloughed
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PACIFIC FRUIT EXPRESS COMPANY
SENIORITY DISTRICT 1
October 1, 1985

Status of Clerks Age 40 and Over

W 00 N OO0 O 2 W N -

Transferred Furloughed
G.L. Sumner A.D. Lang

—
o

G.E. Shorb S.M. Tu

—
—

J.H. Baumann K.E. Armstrong

s
N

P.F. Newell B.M. Boutourlin

—
w

R.C. Soldavini J.J. Royer

=
E=

K. Kotronakis J. Lorentz

S.A. Hauff

—
o

:
o
3

K.H. Feng

[
~

M.A. Gregory

—
oo
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TOTAL = 9
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PACIFIC FRUIT EXPRESS COMPANY
SENIORITY DISTRICT 1
October 1, 1985

Status of Female Clerks

W 0 N OO0 O b W N -

Transferred Furloughed

G.L. Sumner S.M. Tu

—
o

K. Kotronakis B.M. Boutourlin

-
—

S.A. Hauff J. Lorentz

b
N

K.L. Feng
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TOTAL = 4
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PACIFIC FRUIT EXPRESS COMPANY
SENIORITY DISTRICT 1

October 1, 1985

Status of Clerks of Chinese Ancestry

Transferred Furloughed

W 0 N OO0 O b W N -

K.L. Feng S.M. Tu
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Kathleen S. King

HENNING, WALSH & KING

100 Bush Street, Suite 440
San Francisco, CA 94104

James M. Darby

Assistant General Counsel

Transportation:Communications
International Union

3 Research Place

Rockville, MD 20850

Counsel for Union Defendants
UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SIEU MEI TU and JOSEPH 2. TU,
Plaintiffs,

V. No. C87-1198-DLJ
SOUTHERN PACIFIC TRANSPORTATION
COMPANY; ATCHISON, TOPEKA, SANTA FE
RAILROAD COMPANY; PACIFIC FRUIT
EXPRESS COMPANY:; T. ELLEN; E. E. CLARK;
R. W. FEND; T. R. ASHTON; DOE
DEFENDANTS ONE TO TWO THOUSAND; WHITE
COMPANY; BLACK CORPORATION; BROTHER-
HOOD OF RAILWAY, AIRLINE AND STEAMSHIP
CLERKS; R. B. BRACKBILL:; J. M.
BALOVICH; SANTA FE SOUTHERN PACIFIC
CORP. ,

Date: Febh. 2, 1989
Time: 10:00 a.m.
Place: Courtroor 3

Defendants.

N N s N N Nt N N Sl N N il i N Nl S it S o

DECLARATION OF JAMES M. DARBY
- I, James M. Darby, am attorney of record in this
case along with Kathleen S. King from the firm of Henning,
Walsh & King.
B Attached hereto as Exhibit A for the Court’s
reference is a true and accurate copy of excerpts from the

dec darby -1 -
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deposition of the plaintiff Sieu Mei Tu taken by defendant
Southern Pacific Railroad on May 11, 1987, and relied upon by
the Union in support of its summary judgment papers filed
simultaneously herewith.

3. Attached hereto as Exhibit B for the Court’s
reference is a true and accurate copy of excerpts from the
deposition of the plaintiff Sieu Mei Tu taken by the union on
September 8, 1988, at which I was present. Such excerpts are
also relied upon by the union in support of its summary
judgment papers filed simultaneously herewith.

DECLARATION PURSUANT TO 28 U.S.C. SECTION 1746
I hereby declare under penalty of perjury that the

foregoing is true and correct, except as to those matters

that I have stated upon information and belief and, as to

those matters, I believe them to be true.

January 3, 1989
Rockville, Maryland

dec darby




IN THE UNTTED sT ATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNL,

TU and J0szPH 2. 5 ¢ {8
?laintiffs,

No. C 87 1198 oLJ

COMPANY, et L.

)

)

)

)

)

)

SCUTHEERN PACIFIC TRANSPORTATICN )
)

)

Defendants. )

)

)

)

ERENVE(D

CEC 81987

LAUGHLIN AND IRVIN
" SAN FRANCISCO

DEPOSITION OF

SIZU MEI TU

Mencay, Mav 11, 1987

Exhibit A

Reported by:
Pegay Tsujimeto, C.S.R. HARRY A. CA.\':\'ON. INC.

Certificate Mo. 5229
Cestifiad Reportens and oVotarws

&3S SACRAMENTO STREET
SUTTE so0
SAN FRANCISCO. CALIFARNT. 2400
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You went to work at -- when did you go to

1962, May 15th.

Q. What did you de? Dpigd You work outside the
family home from the time of your arrival in the
States until going to work at PFE?

A. Yes.

You arrived in 19562
Yes.

11 Where was your first home in the state§;:::I;\

12 In Oakland. First we move, stay with my

13 Sister-in-law, and then we move to the Oakland S51lst.
14 Q. What jobs did you have in Oakland before
15 coming to PFE?

16 o I work. First I come this country, I deo

17 some housework. Then I went to night school learn

18 English. Then I went to the Berkeley mechanic

19 School daytime. I go to learn adding machine in
20 daytime in the school, and I do the housework at
21 night. After that, I learn the key punch. The
22 first job I find is Equitable Life Insurance Company.

23 Q. Where was that?

‘ 24 A. In San Francisco.

25 Q. What year?

635 SACRAMENTO STREET HARRY A. CANNON, INC. TELEPHONE
SAN FRANCISCO. CALIFORNIA 94111.2528 DEPOSITIONS - NOTARIES i ke P
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October the 2nd. ' \

Q. Prior to October 2nd, 1985, had you feared

Brishane was going to be closed?

A. I fear last four years.

Q. What caused you to fear for the four years
before September of 1985 that Brisbane --

MR. KUBBY: ., She referred to October.

MR. BOGASON: Strike that.

Q. Are you saying that for about four years
before it closed, you were worried that it was going
to close?

A. No. You just asked me before the rumor
gossip. Last four years.

Q. So for four years before it actually
closed, there was a lot of gossip?

A. Yes.

Q. Did Mr. Carroll give you this in 19857

A. I think so, but I am not sure. .

Q. There is a description entitled, gquote,
miscellaneous clerk, S. M. Tu, $99.99.

A. $99.99.

Q. Have you read that before?

24 A. I got paid for that money. I got to know

25 I th.to

635 SACRAMENTO STREET HARRY A. CANNON, INC. TELEPHONE
SAN FRANCISCO, CALIFORNIA 94111.2828 DEPOSITIONS - NOTARIES a@s. 3’1-742'
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{ A. Union man. Yoy

MR. KUBBY: I am socry., Mr. pogason. 1 am
sorry to interrupte. 1 wanted to make it clear that
it is my recollection that documents I gave to Yyou

were not stamped, is that correct?

MR. BOGASON: I really don't know. I assume
came from your files, but it might have come
mine.

MR. KUBBY: The question is, why are they
together? That is the issue.
11 MR. BOGASON: Just for convenience. Why do
12 have them together?
MR. KUBBY: Stapled together here.
14 MR. BOGASON: Just convenient, ease of
15 handling. They seemed to relate toO each other.
16 MR. KUBBY: 1t is not that they wvere presented
17 to you as one document?
18 MR. BOGASON: oh, no, of course not.
19 Q. Have you ever seen Mr. Balovich's letter
20 to Mr. Segurson pefore? Have you ever seen a copy
21 of this letter of October 25 19852
22 A. I don't remember.
23 Q. Please turn toO the second page of this

24 exhibit.

25 A. Yes.

635 SACRAMENTO STREET HARRY A. CANNON, INC. TELEPHONE
SAN FRANCISCO, SALIFORNIA 94111.2528 DEPOSITIONS - NOTARIES 415 - 391.7421
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Q. Your name 13 mentioned there? [
¥sh

A. Yes.

Q. Is this a claim that was filed by the
union?

A. That is what union did.

f'\

Q. Did Mr. Balovich send you a copy of this
\7
claim letter after he filed it with Mr. Segurson?
A. I think 'so.

. Seo you may have seen this claim letter//of

Mr. Balovich's before?

11 A. Before?

12 Q. Before today.

13 A. Oh, yes.

14 Q. Can you take a second and read Mr.

1% Balovich's letter while we take about a three-minute
16 break? What I want to do is just go through it.

17 Take your time and just read what is in this letter.
18 Okay?

19 A. Can I talk to Mr. Kubby?

20 Q. Sure. We are going to take a three-minute
21 break.

22 MR. KUBBY: Before you leave, can you give us
23 some indication of what you want to know from her

24 about it so we can concentrate on that?

25 *i MR. BOGASON: I would just like to have her

635 SACRAMENTO STREET HARRY A. CANNON, INC. TELEPHONE
SAN FRANCISCO. CALIFORNIA 94111.2528 DEPOSITIONS - NOTARIES 415 - 391.7421
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pack to work, PFE or the Brotherhocod ot ll.tl.:o.d.

Clerks?

A. Tha: is between the company with the union.
I don't know.

Q. I1f the union wants you to go back to work
and the company refuses, are Yyou going to go back to
work?

A. Repeat again. I think now the company
have more power than union.

Q. That is right. The union did complain
about you not having a job in Mr. Balovich's letter,
12 right?

13 A. Yes.

14 Q. The union accused Mr. Segurson and PFE of
15 violating the agreement in that letter, right?

16 A. Yes.

17 Q. Even though the union complained in that
l8 letter, you are still not working, cight?

19 A. Yes.

20 Q. So even though the unicn complained, the
21 company thumbed its nose at the union, cight?

22 MR. KUBBY: Do you have the newspaper article

23 about the union's negotiations to btecoue the

24 representative for the combined railroad and the

25 “ absence of activity by the union to protect the

835 SACRAMENTO STREET HARRY A. CANNON, INC. TELEPHONE
SAN FRANCISCO. CALIFORNIA 94111-2828 CEPOSITIONS - NOTARIES 415 - 391.7421
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rights of its members because it was seeking o

pecome the teptesonta:ive foer the combined railroad?
I believe that was in the documents that 1 produced

there. You can show that to her. The company is

very powerful.

THE WITNESS: You are laughing now.

MR. BOGASON: Yes, I am laughing.
MR, RUBBY: Can you tell me, MT. Bogason, has

the union done anything to get Sieu pack her job?

They won't answer my letters. so 1 have t2 depend on \
(8 | somebcdy like you to answer the question.
_——
32 MR. BOGASON: Q. Are Yyou dissatisfied with
*13 the efforts of the union for you in this matter?
14 : A. No.

s ! You were a member of the union. correct?

l6 Yes.

17 You paid your dues, correct?
18 Yes.

19 1f you didn't pay your dues. you knew you

21

i
20 \ would lose your job?
| A. That is what union told me, t9OC.
|
i

22 Q. since you have been furloughed. have you

24 A. Yes. I pay very little.

23 ‘ continued to pay your dues?
|
|
|
!

25 Q. pid you pay your dues last month?

835 SACRAMENTO STREE™ HARRY A. CANNON. INC. TELEPHMONE
SAN FRANCISCC CALIFORNIA 94111.2928 DEPOSITIONS - NOTARIES 418 . 391.742?
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

--000--

SIEU MEI TU and JOSEPH 2. TU,
Plaintiffs,

vs. No. (€87-1198-DLJ
SOUTHERN PACIFIC TRANSPORTATION
COMPANY; ATCHISON, TOPEKA,
SANTA FE RAILROAD COMPANY;
PACIFIC FRUIT EXPRESS COMPANY;
T. ELLEN; E. E. CLARK; R. W.
FEND; T. R. ASHTON; DOE
DEFENDANTS ONE TO TWO THOUSAND;
WHITE COMPANY:; BLACK
CORPORATION; BROTHERHOOD OF
RAILWAY, AIRLINE AND STEAMSHIP
CLERKS; R. B. BRACKBILL; J. M.
BALOVICH; SANTA FE SOUTHERN
PACIFIC CORP.

Defendants.
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DEPOSITION OF

SIEU MEI TU

September 8, 1988

ORIGINAL

REPORTED BY: TERESA LOPEZ, CSR# 7627
‘ Exhibit B3. .
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A. Yeah.

Q. Have you applied for any jobs since the last
time your deposition was taken in May of 19872

A. Yeah. I tried to find something to do. But,

I didn't find anything, you know.

Q. What kind of jobs did you attempt to apply for?

A. oh, maybe some part-time job, you know.

Q. Doing what type of things?

A. oh, I think I went to the -- some bakery store
near by my house because I don't drive so I saw the sign.
They needed old people. So I went there. But then after I
go there, they don't need any more people. So

Q. Okay. So, they did not --

A. No.

Q. -- take you as an employee?

A. No.

Q. Any other part-time jobs that you became
interested in and applied for?

A. No.

Q. Have you been interviewed at all by the
Southern Pacific Corporation for a position?

A. Yeah, I did just the last -- well, this is '88,
right?

Q. Right.

A. on the April -- April -- I don't remember the 54




—

date they write to me. They say they have a job open for
clerk. In the same month they called me interview SP.

Q. Ckay. And you went for the interview?

A. I did.

Q. And you were not hired?

A. No. The lady talked to me. She called me

MR. KUBBY: The question was: Were you hired?
THE WITNESS: No.
MR. DARBY: Q. You were not hired?
A. No.
Q. That's fine. But they did interview you for a
position?
A. Yes.
MR. BLOCK: What year was that, please?
THE WITNESS: 1988. This year. April.

MR. DARBY: Q. Mrs. Tu, do you remember when

you became a member of the Brotherhood of Railway, Airline

and Steamship Clerks?

A. Yes. 1962. 1962. I think June. I started
work May: I work PFE. After one month you join the union,
if I remember right. Okay.

Q. And just for the purpose of making it easier,
instead of saying Brotherhood of Railway, Airline and

Steamship Clerks, I'm going to say BRAC, okay?

< 8 (415) 626-2855
. by 1390 MARKET STREET SUITE 274
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1965 prior to your being let go from the company.
A. Yes, I think I remember September they have a
pulletin put on. They have a job -- created lots new job.

and in fact when the union man, the Greg, he was 1-A job,

then he become clerk. They create one job for him; clerk.

Another bulletin they have people transfer to SP. So I did
went to the Jim. I think all the people were -- because I

have enough seniority, so I should exercise all the job in

the bulletin.

Q. Let me ask you something, Mrs. Tu. Are you
referring to the company's creating new positions in San
Francisco and transferring certain people up there?

A. No. Listen. You let me finish.

Q. okay.

A. So now you disturb me. I don't remember.

Q. I'm sorry. Go ahead.

A. So they have a job in there in the bulletin. I
looked at bulletin. So I went to downstairs. I said, "Some
job I have a seniority to pick that job." But the
management say, "No, this job is go with the people." So I
don't have a chance. Nobody, not just me, nobody have a
chance to pick that job or the job in the bulletin. So we
did went to see Bob. Bob, I think, I did see -- went to
Bob. In fact, I told Bob I was a little upset. I said,

"you know I have enough according to union rule. You follow

s (415) 626-2855
%b\' 1390 MARKET STREET SUITE 228
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Yeah. I don't remember. You know, I don't

Okay. But you may have received this document?
A. T don't know. I don't know. I just told you I

don't remember.

Q. Okay. That's fine. That's fine. Do you

recall in any discussions you had with either Mr. Balovich

or Mr. Brackbill --

A. what?
Q. Let me make it an easier guestion. Do you
remember anybody from the union telling you that they had

filed this document with the company in order to fight to

keep your job?

A. Bob always come to the meeting, always told us
that I'm going to work on it, take care of you.
Q. I'm working on taking care of you?
A. Yeah, yeah.
Q. Attached to this document, Mrs. Tu, is a
seniority roster.
Yeah.

Can you show me where your name is on that

Number 23.

Now, do you have any recollection as to what

this document constitutes or what this document was?

— -
-
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Seniority list.
Right. But the letter --
The letter --
Q. If you want to review the letter -- you may not
remember -- that's fine. But I'm just asking if you recall

what this letter, which was sent from Mr. Balovich to Mr.

Segurson, do you have any recollection as to what this
letter was?

No, I don't remember.

Did you understand this letter --

No. Not, you know, the union that --

I'm not finish with my question.

I'm sorry.

Did you understand that the union was filing a
grievance on your behalf against the company?

A. After 1980, Jim -- every time we talked to Bob,
he say, "I'm going to file a grievance with you, to take
care of you." That's all. He always say that. We thought
whatever letter he give to us, you know.

Q. That was a grievance he was filing against the
company?

A. Yeah.

Q. Okay.

MR. KUBBY: Sieu, again I'm going to ask you

the question that he just asked. You assumed something. He

d6-
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Personnel department.

Have you ever seen this document before?

I don't remember.

1s it possible you may have received a copy of
this at one time?

A. I don't remember.

Q. You don't remember. Is there anything familiar
with this letter?

A. I don't remember.

Q. Let me read to you something, Mrs. Tu, if I
may, off of this letter. "We hereby appeal from the
decision of Mr. J. P. Segurson, Assistant to Vice President
and General Manager, Brisbane, California, claim in behalf
of every employee who holds seniority on current PFE
Seniority District 1 Roster account Carrier is wrongfully
transferring their work to other companies.”" Okay. How
about we stop there? 1In reading that now, can you
understand or do you understand by what he's saying there
that he is appealing to the company on your behalf?

A. Who is?

Q. Mr. Brackbill.

A. Yeah, yeah.

Q. Is that your understanding from what I just
read from "We hereby appeal” and then up to "other

companies"?
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He's help us.

Right. 1Is that your understanding --

Yeah.

-- from what I just read to you?

Yeah.

Okay. And I'll continue. "Seniority rosters
and/or exempt persons in violation of the Agreement and
carrier has alsc in violation of the Agreement laid off and
is taking steps to further lay off Claimants through
misapplication of the Agreement's Decline in Business
provisions, to:" Let's just stop there. From what I just
read, is it your understanding that Mr. Br-ckbill was again
attempting to file an appeal on your behalf?

Yeah.

Is that a yes?

No. I just =-- you explain to me. Yeah, I

Q. I mean, listening to it now, is that your
understanding of it now?
A. Yeah, I listen.
MR. KUBBY: Now, Sieu, that's confusing. The
question is whether you understand what the words mean or if

you're saying yes to what he's saying?

THE WITNESS: No. I -- to me, he's represent

us to take care us.

GCM (415) 626-2855
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(”———;;en able to get one of those positions in San

have

francisco, correct?

A. That time is September 4.
Q. Right.

The job is September the 18th you just give to

Right. Exactly.

A. So we don't know who transfer. We don't know.

Q. But what I'm saying to you is, based on this

that Mr. Brackbill was filing =--

A. Yeah.

Q. -- on your behalf, is it your understanding
from looking at that letter now that he was at least, in
anticipation of the closing, requesting that the employees
follow their position and work with their full rights?

A. Yeah.

Q. Is that your understanding of it when you look
at that now?

A. Yeah, yeah.

Q. Okay. This is already in, right? Number 4.
Yes. Okay. Now, again you just mentioned something to me,
Mrs. Tu. All of these documents that I've introduced, and
again I'1]1 refer to them, Number 2 -- document Number 2,
Exhibit Number 3, and this last letter I showed you was all

filed prior to your job being abolished, correct?

\
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A, I don't understand because I have time -~ you
just give me short time to read. I don't understand.

Q. Well, at least looking at the dates ~--

A. Yeah.

Q. -- since you were laid off in October of '85?

A. Yeah. During all this time -- you ask Jim --
and we did often go to see him and talk to the Bob. We
thought union is fully protect. And understand I am fully
protected if there is no job, they pay me. 1In fact, they
call rocking chair money. You sit at home, do nothing. But
according to union rule --

Q. Well, now that I am showing you those
documents, Mrs. Tu, isn't that exactly what the union was
doing by filing these things with the company?

A. When I called Bob, Bob always say, "I take care
of you. Don't worry."

Q. Well, isn't that what this September 4, 1985
letter is? He was taking care of you.

MR. KUBBY: Just a minute, Sieu.

Well, whether he was or not is a legal
conclusion. I object to the question as calling for a legal
conclusion.

THE WITNESS: Okay.

MR. DARBY: 1I'd like to mark this as Exhibit 5.

(Whereupori, Defendant's
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Okay.

But I did call Bob. Bob never returned my

Q. So you called Bob Brackbill after you had
received this letter?
A. Yes. He never call back.
Q. Do you recall him holding a meeting in his
office here in San Francisco to discuss this matter?
MR. KUBBY: Which matter?
MR. DARBY: Q. Your being laid off.
MR. KUBBY: The receipt of the letter?
MR. DARBY: Right.
THE WITNESS: I don't remember.
MR. DARBY: Q. Do you recall attending any
meetings in San Francisco?

MR. KUBBY: After October?

MR. DARBY: Q. After October 2nd, 19857

A. I don't remember. I think we have a meeting --
whole bunch have a meeting before that, not after that.

Q. Okay. But you do recall at some time having a
meeting in Mr. Brackbill's office?

A. Oh, yeah. We have two, three, I think.

Q. Do you recall why the meetings were held in Mr.
Brackbill's office and not at Brisbane?

A. I don't remember. I think he always busy. I
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2% bv 1390 MARKET STREET SUITE 228




@ @ @ ®
® e

o

think they reach -- the time that day he was in the office,
he can't come lunch time. Some excuse. I don't remember.

Q. Was it possibly because the Brisbane office had
already closed and that was the only place to have the
meeting?

A. No. I don't remember.

Q. At the meetings that you had in Bob Brackbill's
office, what is your recollection of the substance of this
meeting? What was the discussions at that meeting or at
those meetings?

A. We all went there. You know, not just me. I
say them, "What they going to do with this? Do we get
severance pay? If they don't, what we going to get?
Protection pay? What our future is?"

Q. Did you, yourself, recall asking any gquestions?

A. Yes. I asking him what my future is, but he
never --

Q. And what was the response given to you by
the -- who gave you a response and what was the response?

A. No. I talked to Brackbill. He never say
anything, yes or no, he never say anything.

Q. But at those meetings there were more than just
yourself at these meetings, correct?

A. Yes.

Q. what did Bob Brackbill tell the individuals at
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that meeting that the union was doing?
A. I don't know. He just say he have hard time

dealing with Tom Ellen. That's what he always say.

Q. Did he tell the members that he was taking care
of the situation?

A. He always said that he take care. We pay union
due. So he said he will take care.

Q. Did he tell the members that he was filing any
grievances against the company?

A. I think so. But I don't remember, you Kknow.

He talk very fast sometimes, you know.

Q. I have trouble understanding him myself
sometimes. Believe me, he does talk fast. But do you
recall anything else that was discussed at those meetings?

A. Ne, I don't remember.

MR. DARBY: 1I'd like to have this marked as
Exhibit Number 6.
(Whereupon, Defendant's
Exhibit 6 was marked
for identification.)
MR. DARBY: Q. I just handed you a document
marked as Exhibit 6, Mrs. Tu, dated October 11th, 1985.
That was after you received this. Yes, this is October 7th,
1985, your notice. This is dated after that time. It's a

letter to Mr. Walsh from Mr. Brackbili. Could you take a
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- by 1300 MARKET STREET SUITE 228

QAN FRANCISCH A o4




Are you telling me Mr. Balovich was called back

No. They never call him.
They didn't call him then?

Well, if they call him, he said he -- I don't

don't know?
KUBBY: Is Mr. Balovich not working at SP?
WITNESS: No.

DARBY: No, Mr. Balovich is not working at

MR. KUBBY: He just told you that?
THE WITNESS: Yes, he just told me. I thought
he work there.
MR. DARBY: Q. He told you that before things
started today, is that --
A. No. I just -- I just ask him where he work.
He told me he work in Vallejo.

MR. KUBBY: Today?

THE WITNESS: Today, yeah. I haven't talked to

Jin for --
MR. DARBY: Q. Okay. How well did you know
Jim Balovich, Mrs. Tu?
A. We work together.

Q. Were you friends? Could you call him a friend
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or just a casual acquaintance?
A. I don't understand what you mean. You know,

just work together.

Q. Okay. Did he ever do anything to you which
made you feel like he didn't like you for any reason?
No, no, no.
So you were just casual acquaintances?
Yeah.
Do you have any reason to believe that he
treated ycu any differently from anybody else?

A. I don't know. No.

Q. So you don't have any facts or any knowledge as
to Mr. Balovich treating other members differently from you,
do you, at this time?

A. wait a minute. I like to =-- now you question
me all these things, but you are union man, you should take

care of me because I always come to the union. But when I

tell you something, you stop me.

MR. DARBY: Mr. Kubby, please ask her to be
responsive to the question.

THE WITNESS: I ask you. Sometimes you confuse

MR. DARBY: Q. Okay. I'm trying to ask you

guestions, Mrs. Tu. You have to understand something as

well. You have sued the union. And as a result, I'm trying

Ul C & (415) 6262885 4
= b)' 1390 MARKEY STREET SUITE 228

P e DU )




Octcber 18th, 1985, the date of this letter, what was your

complaint about the union's representation at that point, if

you were dissatisfied with the union's representation?

A. Because I don't get answer from Bob. That's
what I worried because I don't want to keep to go. I don't
have a chance. So I just call Bob and Bob never call me.

At this time, Jim is not office. I don't have a union
represzntative, right? So I called him.

I have a few questions I want to ask that I
tell you. You listen to me now.

Q. Yes.

A. Okay. First of all, I have more seniority than
two people in here, okay? They're Feng and Shirley Hauff.

MR. DARBY: Mrs. Tu is referring to the Special

Preferential Bulletin Number 23.
THE WITNESS: 23. I ask him why I didn't have
a chance to bump that two job. I have enough seniority.
That's first one, okay? The second one =-- you got to
forgive me slow because --
MR. DARBY: Q. Take your time.
A. -=- my English.
Q. You're doing very well.
A. I1f you don't understand me, tell me. Mike
G-r-e-g-o-r-y.

MR. KUBBY: She's now referring to Special

2.3855 o '"
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Preferential Bulletin Number 22.

THE WITNESS: Mike Gregory, he was a 1-A job.
why suddenly he demoted be a clerk? They created new job
for him. I also have more seniority than he, right?

MR. DARBY: Q. Okay.

A. So I just -- then Ron Soldavini, he's a union
man. He is a 1-A job. Then =-

Q. Well, he wasn't a union man at that time, :.'as

A. He wasn't union man. At time he was union man.

Q. He was working. Didn't he have a management --
an exempt position, is that what they refer to?

A. 1-A. We call 1-A job. Suddenly they demoted
him as clerk job. So he got a job.

Q. Okay.

A. So I want Bob to explain to me why all this
suddenly they create all these jobs for them. They didn't
give me any chance to exercise my seniority. I work there
twenty-two and a half years. That's what I want to know.
And then for my understanding, union, I'm fully protect by
the New York Agreement. You know, if they don't have a job,
they shall pay me one year and a half.

Q. Separation pay.

A. Severance pay. Year and a half pay working

there. Right? So there -- also, before that '84, the
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company give four people that not reach 60, they are not

reach the 60, they pay them. Company paid them until they

are 62 or 60 retirement pension. But I ask Bob that, too,
why I don't qualify? If I'm union man, if it qualify for
him, should qualify for me. Why I different?

Q. Okay. All right.

A. Now, you going to tell me why? I still don't
understand why they do that to me.

Q. Okay. Do you understand --

MR. KUBBY: She's not through.

THE WITNESS: You listen. That's all the true
facts. Now they call everybody back to work. They say I'm
a furlough by bulletin board. I ask him, Mr. Bob, Bob, I
call him Bob, okay? Give me the bulletin, you know, I say
in the bulletin if you're furlough, you have the bulletin in
the PFE roster or SP roster. I never got an answer from
him. So when the two lady or three lady or two lady, I
don't remember.

MR. DARBY: Q. This is back in 1984 you're
talking about?

A. '84. So the company paid them and fully
insurance paid. But that time I was 58 half and I said if
they can treat them -=- I did ask Bob why they are treated
different than me, why I don't qualify, you know.

Q. Okay. This was back in 19847

4 .
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A. 'g84. So then when they lay me off on the list,

all these people lay off, I'm the only -- now this Barbara,

when they abolish her job, he's 62 so he can collect the
retirement pension. I'm the oldest one in the list. I'm
the oldest one on the list.

Q. Okay. All right. Thank you, Mrs. Tu. I
understand what you're saying. I understand what you're
saying. So by October 19th, 1985 ~--

MR. KUBBY: She has not completed her answer.

MR. DARBY: Mr. Kubby, I am trying to get a
response to my question.

THE WITNESS: I tell you the whole. All this
time I ask union to take care of me. When Jim left, in fact
I call Jim. He lived Los Angeles. I didn't know. He give
me the phone, his house phone. I call him because I send
union money to him.

MR. DARBY: Q. This was after you were
furloughed?

A. Furloughed.

Q. Jim Balovich gave you his phone number?

A. House phone. Few time later on I called. He
moved. I didn't know that. So now I call Bob. But all
this time I called union and I called Bob so many time but,
you know, he never return my call until 80 -- oh, '84, '85.

They call Dennis Wong. He work PFE, okay? He work PFE. I

g

Q.
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match with you.

A. The thing with me --

Q. Mrs. Tu, I'm sorry. I have to ask you

qguestions, okay? And you have to respond to the questions.
And you were responding to my question --

A. Yeah.

Q. -= but you started to go into different
circumstances and I just want to understand each one.

A. I not -- maybe my English not good enough.

Q. Your English is fine. 1It's just you're
throwing too much into one =--

A. Not too much. One by one I told you. I
complain to union what I did, what I feel what the union
should do for me. And I constantly gquoted union man. You
try to twist me, I don't contact union. I do.

I'm so worried about my job, do you know,
because my pension is reduced 20 percent and because I'm
missing two years. And now lost maybe have chance to get
severance pay.

And I did call Bob after '85 or '86. He never
called me. I said, "Bob, do you know that people
transferred from PFE to SP, they got severance pay." 8o
what I should do?

Q. Okay. Mrs. Tu, I'm going to ask you some

questions, okay? And you understand the court reporter has
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transferred or severance pay or any of the things concerning
her layoff in 1985.
MR. DARBY: Q. You wanted to ask him questions
concerning all this and he didn't return your calls?
A. No. Never.

MR. KUBBY: And after he did not return her

MR. DARBY: Mr. Kubby, you're not testifying.

MR. KUBBY: She went through long explinations
because the union didn't do a goddamned thing for her.

MR. DARBY: You can save your ~-

MR. KUBBY: The union did not do its job,
that's what her complaint was.

MR. DARBY: Q. How did the union not do its
job?

Didn't protect me.

How did it not protect you?

All these people transfer and I have enough
seniority.

Q. Let me ask you something, Mrs. Tu. Did you

understand back then that the company had a right to

transfer certain positions and the person that follows that

position is the one that holds that job, not the one with

more seniority. Did you understand that?

A. I don't understand all this union rule.

cm;by (415) 626-2888
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According me, I understand union rule, everybody have their
rights exercising seniority.

Q. So you felt as though you should have had one
of those jobs because you had more seniority?

A. Right.

Q. Now, this is your complaint against the
company. Now, with respect to the union --

A. No. I complain to union, too. Why they no
protect me? They krow the rules.

Q. Mrs. Tu. I've already introduced into evidence
copies of grievances and appeals that the union filed on
your behalf. Did you know that they were filing these on
your behalf?

A. Yeah. I don't know too much these union -- all
these things take great education. I don't think anyone to
understand.

MR. KUBBY: Your statements are totally
incorrect. The union did not file grievances based upon her
complaints.

MR. DARBY: Q. Mrs. Tu, you complained to the
union about your being laid off. Now you're telling me the
union didn't protect you.

No.

Okay.

I don't think so. I don't know why.
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Q. So, are you telling me what the union did file
on your behalf wasn't good enough or how do you know that
what the union filed on your behalf wasn't an attempt to
protect --

A. You -- okay. You listen to me five minutes
now. They call everybody back to work except Jim, okay? I
didn't know that, today only. They called everybody. They
interviewed me twice. And they interviewed me. They
even -- Barbara get the retirement pension -- they even call
her back. When they interviewed me, they say, "I'm going to
treat like new employee, 75 percent cut.”

Q. Wwhen was this, Mrs. Tu?

A. April.

Q. Okay. I'm still talking about 1985. We'll get
to that, okay? I have to find out why you're bringing a
breach of duty of fair representation suit against the union
and what you believed the union was not doing on your
behalf. And October of 1985 is important to this case. 8o
I have to know in October of 1985, how did you feel the

union was not representing you? I'm not =-- now, I'm not

asking you to tell me what the company did, I'm asking you
what did the union do or not do by October 1985?

A. Now, you don't get excited. I tell you why all
this here. My cut pay, okay? They transfer one place to

another and another place and I keep complain all this time.
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MR. KUBBY: Fine.

(Whereupon, Defendant's
Exhibit 8-A was marked
for identification.)

MR. DARBY: Q. Here's 8 and this was an
attachment to this letter from Mr. Kubby to Mr. Balovich.
And by October of '85 you had already been laid off by the
company, you were no longer working at that point in time.

And I'm sure this is a very important time to you because

you had lost your job, you were dissatisfied with the union,

and you mentioned to me one reason at least you were
dissatisfied with the union is because they didn't return --
Mr. Brackbill didn't return your phone calls; is that
correct?

A. Yeah. But don't protect me. Union don't
protect me.

Q. We'll get to the protection. I'm just talking
about the phone calls. They didn't return your phone calls.
Do you recall how many times you called Mr. Brackbill
concerning this layoff?

A. Every day. I think after 2nd, I almost call
every day to Brackbill. And his secretary call. Sometimes
he's in the office. "May I call back?" I said, "He haven't
return my call.” And then I call. The secretary said, "He

just went to lunch.”
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Q. So he didn't return your calls. You say the
union didn't protect you?

A. Yeah.

Q. The union did file grievances on your behalf.
Are you aware of that, Mrs. Tu?

MR. KUBBY: When did they do that?

MR. DARBY: Q. Throughout August and October
of 1985 were you awvare that the union was filing grievances
on your behalf?

A. Yeah. The August, then September. Don't know
which date they created some job transfer.

Q. Right. We talked about that. And then in
October --

A. No. Excuse me one second. Why don't give me
the right to exercise my rights to bump that job? I don't
understand.

Q. Okay. The reason for that, Mrs. Tu, is in the
agreement.

A. Whose agreement?

Q. In the union agreement, in the agreement with

the company.

A. Wait a minute. They go to us, they ask us

agree that -- well, you union represent me, right? So when

you do something, do you think you should consider you going

to consult me?
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He discharge on the '82 or the '8, I don't

19827
'82. I don't know the reason he discharge. I
don't remember. Maybe Jim knows. I don't know. Okay. So
then '85, '86 when I signed unemployment, the man in the SP
told me, he said, "They call people back to work, PFE."
Q. Okay.
A. So I said, "No, nobody called back to work."
He said, "Yeah, Dennis Wong."™

Then I said -- because he's Chinese, so I know

1 see.
I said, "Yeah, maybe I go to see him."™ But he
work night shift. I never see him. So then I called Bob.
Q. So you called Bob in 19867
A. '86. I don't remember when. I think '86. So
I called Bob and I told Bob -- leave the message, why call
Dennis Wong call back work? He have less seniority than I
did. Why they didn't call me? So if call back, according

to union rule, I should follow the list, right? 1Is that

right?
Q. I understand that.

A. No. I don't want understand me. That's the

rule. cCal" the people.

B
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don't know his name -- "he got to call you back."

So I said -- he ask me what time I be back -~ I
said, "I be home afternoon."

So he said, "You wait. I make sure he will
call you."

So I got home. I wait, I wait. He didn't call
me. That man was very nice. Second day =--

Who was that man?

I don't know his name.

How do you know he was a union man?

He was Oakland west.

Was it a Mr. Cota?

I don't know. He's a man. I don't know his
name. Second day he called me. He said, "Bob call you?"

I said, "No."

He said, "Tell you what, you waiting on the
phone, sitting there, I tell him call you right away."

So I wait. But I sit there and wait, put he
didn't call me right away. He did call me. And I said,
"Bob, do you know Dennis Wong go back? Why you didn't give

me my chance? How about my case, you know?"

"Oh," he says, "Sieu, I'm very busy. I take

care, I work on it." That's all. So, in my mind --
Q. Did he tell you he was taking your case to

arbitration?
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A. No. He didn't say that. He said, "I'm taking
care of you and work hard on your case." But that's all.
so then I already figured out he's not interested to take
care me at all. You know, he never ask me what I'm doing.
How are you doing? Never ask. Okay. But he's a busy man,
I understand. Then this time they call everybody back to
work.

Q. Now, who are the people they called back to
work if you look on this list?

A. Okay. They call -- according to me, now, ) ¢
don't know the truth because I was not there.

Q. Well, how do you know? What information are

you relying on to reach this conclusion?

A. Now, I won't tell you because if I --
MR. KUBBY: You have to.
MR. DARBY: Q. You have to tell me.

A. I have to tell you because the people work
there. The friend working the PFE tell me. I think the --
what is his name? -- anyway, I tell you. I promise I tell
you, but I don't know.

Q. Do you have a friend working there that told
you this information, is that it?

A. Yeah. They see the -~

Q. People that they've hired back?

A. 1 know who tell me that.
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parbara called me. She said, "Sieu, I got a job." She
said, "You should call Bob."

Q. Okay. 8o ==

A. She said, "You should call. Bob told me they
have lots of job."

But I said, deeply inside, "I don't know why

Bob didn't take care of me, give me call."” And do you know
why? I don't know.

Q. Well, let me ask you something. You did get an
interview, did you not?

A. Yeah. Two time.

Q. Okay. Do you know whether or not Mr. Brackbill
was responsible for getting you those interviews?

A. I don't know.

Q. Okay.

A. They told me -~ okay. Another thing, the
people go back to work, they get one hundred percent their
salary. When they interviewed me, they said 1 were like
newcomer, I get 75 percent and then each month get a raise.
But why I'm looking different than the other people?

Q. So what you're telling me now is Mr. Brackbill

treated you differently from other employees because he was

able to get Mrs. Anderson a job and not you a job?
A. Not Anderson.

Q. I'm sorry, who was the --
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demonstrate that Bob Brackbill treated other members
differently than you?

MR. KUBBY: That's been asked and answered.
There was a whole series of things that she's gone through.

MR. DARBY: I don't think it's clear. She told
me how the company treated her, but she hasn't told me how
Mr. Brackbill =--

MR. KUBBY: He didn't protect her. She told
you over and over again.

MR. DARBY: Y understand that, but you're not
understanding my question.

Q. Do you have any reason to believe he treated
you any differently from other people? And you gave me one
instance, Barbara Boutourlin. I am asking for any other
instances.

MR. KUBBY: She gave you the whole list of
people.

MR. DARBY: Q. What evidence or facts do you
have, Mrs. Tu, that Mr. Brackbill had any involvement in
getting these people a job back, other than Barbara
Boutourlin?

A. How they go to the SP? How they =--

Q. It's quite possible the company just hired them
back without Mr. Brackbill's involvement at all.

A. Pick on the street?

% (415) 626-2858
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THE WITNESS: But no, I don't think he take
care of me. He did not protect me.
MR. DARBY: Q. 8o, but you don't have any

facts or any knowledge that Mr. Brackbill did anything to

get any of these eight people back to work?

A. I don't know.

Q. Okay. Mr. Armstrong, is he working for the SP

A. I don't know. He have the job. I heard that
they offer him job. He didn't want it. I don't know.
Q. Who told y.u that they offered him a job?
A. I don't know.
Q. So you don't know whether or not they offered
him a job, do you?
A. I don't know. You can find out. You know.
Q. Okay. But you don't know whether they have
offered him a job?
A. No.
Q. Mr. Balovich, have they offered him a job?
Jim know.
MR. KUBBY: You don't know?

THE WITNESS: I don't know. He already told

MR. DARBY: Q. We have already discussed Mrs.

Boutourlin.

ucm (415) 626-2838 57
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She wer:t back to work.

Mr. Flores or Ms. Flores --

She was quit before '84, I think. Long time
aio she was quit.

Q. Well, she was laid off in 1985.

A. Oh, I den't know. I don't remember.

Q. Well, she was laid off with you in 1985.

A. Who?

Q. Flores.

A. No. She =-- she -- I don't remember. I don't
think she lay off same time as me. No. Huh-uh. I don't
remember. On list only five. She lay off -~

Q. Let me show you this document again, Exhibit 7.
And it says date severed October '85 J. E. Flores. Does
that refresh your recollection at all?

A. I think. Here, where is the layoff list that
you give to me? I think only six people lay off in the
list. Only six pecple lay off. My list is me and Lorentz,
Armstrong, Janet. Then later on is Barbara. I don't know
you on my list or not. I don't remember. Flores was lay

off before that.

Now, is Ms. Flores working for the company now?

No.
Okay.

I don't know.

- —
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Q. How about A. D. Lang, do you know whether they

| pave hired ==

A. He went to work now. She went. He went to

work.

Went back to work for SP?

Yeah. SP.

He's working for SP now?

MR. KUBBY: 1Is that a man or a woman?

THE WITNESS: Man.

MR. DARBY: Q. Do you have any knowledge that
Mr. Brackbill did anything to get a job for Mr. Lang?

I don't know.

Ms. Lorentz?

She go back to work. 1In fact, she get the
promoted.

Q. All right. She was hired by the sP?

A. Yes.

Q. Do you have any facts which indicate that NMr.
Brackbill did anything to get her a job?

A. I don't =-- to me, to me we all lay off. If the
other one go to SP, I should have chance. You should take
care of me.

Q. But you don't know any facts upon wvhich to base
the allegation that Mr. Brackbill helped Ms. lorentz to get
a job?

OB MR e L




No.
How about Royer?
I don't --
Has he been hired?
A. That I know. The department he went, they
offer him job. He say he have a good job.
Q. Is he working for the SP?
A. No. He have a job. He have a permanent job.
Somewhere else?
Yes.
Did they offer him a job?
Yes, they did.
How do you know they offered him a job?
Someone in the department told me that.
Who told you that?
I don't remember the name. I went to SP, they
interviewed.
Q. And the person there told you Mr. Royer was
hired by SP?
A. They offered him job. He said he have a

permanent job outside.

Q. Do you have any reason to believe that Mr.

Brackbill had anything to do with Mr. Royer getting a job

offer?

A. I don't know.

:I'CS'u!hEar (418) 626-285$
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Q. So again, let me go back to the original

qgquestion. I'm trying to find out what evidence you have

that Mr. Brackbill treated you differently from other
members. And the only evidence that you presented to me so
far is that he apparently made a phone call to Mrs.
Boutourlin and after he made a phone call, she got a job.
Do you have any other evidence in this regard?

A. Yeah, because all this phone call or all this
message 1 leave there, why he have courtesy give me a call?

Q. Well, how is that different from how he treated
other members?

A. I don't know these. I just talked tc Jim few
minutes ago. I said, "Did you talk to Brackbill?"

He said, "Every six months."
So at least he have contact with Brackbill. I
have no one to call me.

Q. Mr. Balovich is a former local chairman and a
lot of calls quite possibly had tc do with this case.

A. I am a former membership, don't forget.

Q. I understand. But do you have any other
evidence that he treated you differently than he treated
other members?

A. He did to me. He treated other pecple to me.

Q. Mrs. Tu, you've already told =--

A. I don't know. But to me, if all these people

O Ry e




®
119

"

rather than as an officer of the union because the union has

plenty to do =-

MR. DARBY: As an officer of the union, the
union has no say over who the SP hires or fires.

MR. KUBBY: They certainly do. There is a
contract. That's a misrepresentation of this situation.

MR. DARBY: The union has no --

MR. KUBBY: Well, then they ought to file a
grievance. That's the whole point because there is a
contract that says what the company can do and what it can't
do and the union has responsibilities under that contract.
And if the company's not doing what it's supposed to do, the
union's supposed to see that it's done and they haven't done
that.

MR. DARBY: 1If there is substance in the
agreement that the union can rely on to force the company to
hire Mrs. Tu back, then that's what the union can do.

Q. What I'm asking you is, Mrs. Tu, is it your
understanding that Mr. Brackbill has some kind of input as
to who the SP hires or fires?

A. That part I don't know. I keep tell you I am
protect by union. When you see the list, they say Sieu Mei
Tu not there. So why not something wrong? Take care me.

Do something. Call me. He said, "Tu, I'm going to take

care of you." Because I pay dollar fifty a month. Even

ncm:l (419) 626-2855
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question. It calls for a legal conclusion.

MR. DARBY: 1It's not a legal conclusion. 1It's
an allegation of the complaint which Mrs. Tu has on or about
November 7, 1985, defendants and each them refused to engage
in the administrative determination of the claims of the
plaintiff Sieu Mei Tu under the Railroad Retirement Act or
at all with plaintiff Sieu Mei Tu. What occurred on
November 7th, 1985 which led you to allege that the union
and/or the company failed to handle a claim for you?

MR. KUBBY: The documents speak for themselves.

MR. DARBY: Q. Mrs. Tu, I am going to ask you
the question. I'm not asking your attorney the question.
This allegation of the complaint, is it based on this
November 7th, 1985 letter?

A. May I ask your name, last name? I don't
remember your last name.

.Q. My name is Darby, D-a-r-b-y.

A. If I know all this legal, the big talk, I don't
need a lawyer. So that's why I need him help me. So all
this legal documents I don't understand. So you maybe like
Kubby help me. I don't want to answer you wrong.

Q. If you need Mr. Kubby to assist you --

A. I only know simple English.

Q. Okay. And my question to you is, is that

paragraph 49 based on this November 7th, 1985 letter? And

a%“ (415) 6262858
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you can ask Mr. Kubby for assistance on that.

MR. KUBBY: You should answer what you know or
don't know.

THE WITNESS: I don't know.

MR. DARBY: Q. You don't know?

A. (Witness shakes head.)

Q. Okay. So you don't have any facts -- you don't
have knowledge of any facts supporting this allegation at
this time then?

MR. KUBBY: I object to the question which is
calling for a legal conclusion on her part as to what
supports an allegation. And she told her attorney the facts
that she knows. Her attorney has drafted a complaint based
upon what she has told him based upon his training and
knowledge as a lawyer and that's what's represented in this
document. For you to ask her that question is very unfair
and is calling for her to make a legal conclusion.

MR. DARBY: Now, Mr. Kubby, I'm not calling for
legal conclusion, I'm asking for facts.

MR. KUBBY: You're asking if that's the only

fact she has. All of the facts are in the complaint.

MR. DARBY: It's a very narrow question, Mr.
Kubby. There is a fact here which states on November 7th,
1985, the defendants refused to engage in administrative

determination. That is a fact.

um‘] (415) 626-288$ .
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Now, in light of that, what facts do you have

to support the allegation here that the union failed to

respond to inquiries? Was this not a response to an inquiry
made by Mr. Kubby?

MR. KUBBY: The document speaks for itself and
it's not a response. I asked them what they were doing.
They didn't tell me what they were doing.

MR. DARBY: Well, you're right. The letter
does speak for itself, Mr. Kubby.

Q. Mrs. Tu, I'd like to pin down the attempts that
both you or your attorney made to contact the union
throughout this entire period, if I might, because the
allegation of the complaint reads that the union refused to
consult with you.

Now, you mentioned to me that you tried making
phone calls to Mr. Brackbill and he didn't return the calls.
How often between November of 1985 and the time that you
received in January 4th of 1988 a copy of the arbitration
decision -- did you personally make any attempts to contact
Bob Brackbill throughout that period?

A. what year?

Q. This is from November of '85 up until January
of 1988 or was all your contact through your attorney, Mr.
Kubby?

A. Yeah. I called. I call. He never return it.

mm‘l‘v (415) 626-2855
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I told you several time he never return.

Q. Well, we talked about earlier your attempt to
call. I'm talking about a period of time now up until
January of 1988. You're saying you made --

A. I don't remember.

Q. You don't rermember. How often did you call
over that -- it's a long period of time.

Yeah, I don't remember.

Okay. Was it more than once a week?

I don't remember. If I remember, I tell you.
I don't remember.

Q. Okay. But you did make phone calls to Mr.
Brackbill up until January of '88 or you just dcn't
remember?

A. I don't remember. Yeah, I call, you know, but
I don't remember how long, how many time.

Q. Are you aware of any instances, other than
letters that Mr. Kubby sent to the union, that Mr. Kubby
tried to contact the union and received no response?

A. I don't know. I totally trust Mr. Kubby take
care of me.

Q. Well, you allege in the complaint that the

union refused to consult with your attorney and I'm asking

you now the facts that you have which support that

allegation.
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MR. KUBBY: Not the facts that she has, but the
facts that she knows about or that she can recall at this
time.

MR. DARBY: Q. Well, that's what I'm asking
you for. Do you have -- I'm interested in whether or not
you have any knowledge as to whether or not Mr. Kubby
attempted to call the union and they didn't respond
throughout this period?

A. I don't know. Kubby's take care of me. So I
don't know. Whatever --

Q. Do you know whether or not -- again, you have
alleged here that the union failed to consult with Mr.
Kubby. On what occasions did the union fail to consult with
Mr. Kubby?

A. That's Mr. Kubby's job, so it's not mine.

Q. Well, this is in your complaint, Mrs. Tu.

A. Yeah, I trust Mr. Kubby. So Mr. Kubby take
care of me.

Q. Okay. But it's your understanding that Mr.
Kubby attempted to contact the union or to have the union
consult with him and they didn't return the calls?

A. I just tell you I totally trust Mr. Kubby take
care of me. Whatever he do, I trust him. So whatever he

say there, speak for me.

m% (415) 626-2855 ®’:"
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Q. But he drafted this complaint based on facts
you provided him.

A. All the things, the fact, the truth, 1 tell
him. So whatever he told it.

Q. So you have =-- in other words, you have no
facts on which to state now whether or not the union failed
to consult with Mr. Kubby or not?

MR. KUBBY: That's -- again, it's the question
of what she kncws and can recall at the present time. What
facts she has depends upon presentation of evidence.

MR. DARBY: Q. Do you have any facts at this
point which you can tell me now which demonstrates that the

union failed to consult with Mr. Kubby?

A. I just told you I totally trust Mr. Kubby take

care of me. So whatever Kubby do, I trust him.
Q. Okay.
A. I know you not eat lunch. We should have
lunch.
Q. Yes. Let me go just a little bit --
KUBBY: 1It's now 12:40 and she's --
DARBY: What I'd like to do --

WITNESS: I need sugar.

KUBBY: She needs some food.
THE WITNESS: Yes.

MR. DARBY: I don't have that much left. 1I'd

(415) 626-2855
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like to keep going, if we can. If not, we can take a break
and come back.

MR. KUBBY: I think we ought to take a break.

MR. DARBY: Okay.

(Whereupon, the luncheon recess was taken at
12:42 p.m.)

AFTERNOON SESSION 1:30 p.m.

MR. DARBY: Back on the record.

Good afternoon, Mrs. Tu.

A. Hello.

Q. Let me just clarify something with you, Mrs.
Tu. Were you offered any job with the Southern Pacific over
the past month or two?

A. No.

Q. After your interview --

A. No.

Q. -= they didn't offer you any job under any
conditions?

A. The first time interview me, the lady tell me,
he say, "You going to get 75 percent."” Then he said, "Then
every year you get some percentage.” Then he said, "We do
have lots of job in accounting department."” And when he
called -- first beginning when she called me she said, "Do

you know how to type?"

Q. Who is "she"™ now? Somebody at Southern

um (415) 626-2855 ;
ey 1200 MARKET STREET SisTE 278




pacific?
A. I think first name R-e-s-n-e-y. The last name

I dea't remember. If I right, I think that's her first
name. And she interviewed me. She said, "Do you know how
to type?"

I said, "No, I don't know how to type."

She said, "What do you do?"

I said, "I was key punch."

Then he said, "I give you key punch."

I said, "I haven't key punch for a long time.
I work accounting department."

Then she said, "We do have a job in accounting
department."

I said, "How about my seniority?"

She said, "You like newcomer, 75 percent."
Then he said --

MR. KUBBY: Sieu, let me interrupt you. This

time I will interrupt you. The question was, did you get a

job?

THE WITNESS: No.

MR. DARBY: Q. Did they offer you any position
under any conditions? Did they say you can have this job if
you take a cut in pay or if you start from ground one with
seniority? Were you officially offered a job?

A. No, no, no, no.

a%“l @) 620-2088
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Q. We discussed Bob Brackbill on various occasions
this morning and you complained that he didn't return your
phone calls. And you also said that he didn't protect you
pecause you're no longer working for the SP or the PFE. 1s
that a correct characterization of your testimony this
morning?

MR. KUBBY: I don't think it's a fair gquestion.
I mean, she's testified to a lot of stuff. Why don't you
get to the guestion you're trying to ask?

MR. DARBY: Q. Do you have any reason to
believe that Bob Brackbill did not like you personally?

A. I can't speak for him, but to me, why he take
care everybody except me? Can you understand that?

Q. Okay. When you say he took care of everybody

except you, again, are you referring to the people that have
been hired?

A Yeah. All the people called back to work.

MR. KUBBY: And the ones transferred?

THE WITNESS: And the ones transferred. That's
right.

MR. DARBY: Q. Other than that, do you have
any other reason to believe that he didn't like you
personally either because you were Chinese or because you
were a woman or for any reason? Did he ever give you any

reason to believe that?

ncm\‘l (415) 626-288$
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A. I can't tell you because he didn't take care of

me. That's what ” believe. He's not interest in me, not

interest on me.

Q. Mrs. Tu, I showed you some documents this
morning which I represented to you as being grievances filed
on your behalf and you read through them. Some of them you
didn't understand. Most of them I don't believe you
understnod.

A. No.

Q. What I'd like to know, Mrs. Tu, is: Again,
you're alleging the union didn't protect you. What
grievance were you attempting to get the union to pursue for
you that was different from these purported grievances that
were filed on your behalf by the union? Do you understand
ny question?

A. No. Can you use simple words?

Q. Let me try again. I showed you documents which
indicated that you were being represented by the union in
the appeal process in filing grievances against the company.
Your names were on some of those claims and you testified
that you had seen some of them on occasion, but you didn't
understand --

MR. KUBBY: Would you identify which exhibit
that is?

MR. DARBY: Yes.

ucmh (415) 626-2855
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behalf were not =-- those claims were not good enough because
they didn't deal with your specific grievance. And what I'm
trying to ascertain from you is, what made your grievance
against the company different from the grievance that the
union filed on behalf of Mr. Balovich and the other seven
people? Was your situation any different from Mr.
Balovich's, for example?

A. But it is true, they didn't call me back. Why
they treated the other five special?

Q. It's true Mr. Balovich hasn't been called back
either. If I was to tell you that Mr. Balovich was not
called back and that Mr. Armstrong has not been called back,
for example, what -- if that is true, that those two
individuals have not been called back -- what makes your

grievance against the company any different than Mr.

Balovich or Mr. Armstrong's.

A. Oh, I don't know about them. They should talk
to you, too. To me, why they treated the other one
different than --

Q. So, in other words, you're saying your
situation then -- if it was true that neither Mr. Balovich
nor Mr. Armstrong have been hired, is your situation any
different from theirs?

A. I don't know. I just talk for myself. I

didn't think treated fairly because you didn't take care of
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you as they were pursuing this claim or grievance.

A. I tell you before lunch, I take all my things,
Mr. Kubby take care of me.

Q. Let me ask you a question then. If you had an
opportunity or Mr. Kubby had an opportunity to consult with
the union, what evidence or what facts or what information
would you have provided to the union to help win this case?

Win which case?
The case that was going to arbitration.

This is your union job, it's not my job, you

Q. But you're alleging that the union failed to
consult with you. Do you understand what that means?
A. But I say according the union, your book, your

rule, I should fully protected. As long I working the

railroad, I should complete fully protected. Everybody

knows. Jim knows. Everybody knows.

MR. KUBBY: The arbitration decision, itself,
states that the union presented no evidence concerning the
reduction in income of PFE. They made no attempt to show
that the railroad --

MR. DARBY: I think you're misrepresenting what
the award says.

MR. KUBBY: That's the way I read it.

MR. DARBY: It does not say they didn't make an
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attempt. It says no evidence presented.

MR. KUBBY: And this is a woman who was working
in the accounting department. You would think they would
ask her what she knows about the business and the attempts
of the company to preserve its business and increase its
business.

MR. DARBY: Q. Mrs. Tu, in light of what Mr.
Kubby has just stated and has testified, do you know if Mr.
Brackbill talked with anybody from the PFE Brisbane office
concerning what work was being transferred to San Francisco?

A. He never told me anything.

Q. But it's quite possible, isn't it, that Mr.
Brackbill did speak with some people who were transferred up
to the SP to find evidence whether or not work was
transferred, isn't that possible? You don't have any
evidence to dispute that, do you?

A. "pispute that,"” what this mean?

Q. To controvert that or to negate that. Do you
have any evidence that Mr. Brackbill did not consult with
people working in San Francisco as to what work was being
transferred?

A. I don't know. I only tell you the truth. I
take care myself. Everything I know, I tell you the truth.
But beside anybody, it's not my business.

Q. And just for the record, Mr. Brackbill would be

mcm:“ (415) 626-2855 ;
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consulting with people that were transferred to San
Francisco to find out what work was being transferred, would
he not, Mrs. Tu?

MR. KUBBY: That was not the issue. The issue
was whether or not they had a right to furlough because of
decline of business. And the concern was, was the decline
in business purposefully perpetrated and what is the
significance of that under the contract?

MR. DARBY: Q. Mrs. Tu, do you have any reason
to believe or any facts upon which t~ allege that Mr.
Brackbill did not make attempts to present any such evidence
at the arbitration that Mr. Kubby just referred to?

A. I don't know. I can't speak for Mr. Brackbill.

MR. KUBBY: The question is, did he consult
with her?

THE WITNESS: Yeah. Nobody talked to me.

MR. DARBY: Q. Okay. All right. That's been
made clear. Had he consulted with you as to decline in
business, for example --

A. No.
Q. If he had, "had," would you -- it's a
hypothetical.

MR. KUBBY: Suppose.

MR. DARBY: Q. Suppose Mr. Brackbill called

you up and said, "Mrs. Tu, we're taking this case to
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arbitration and one of the arguments that the company's
raising is that there is a decline in business." Would you
have been in a position to give him any information as to
what the carrier's decline in business was for the past ten
years?

MR. KUBBY: What caused it?

THE WITNESS: What cause? I woul: tell him I
have a right if they have job, transfer to SP.

MR. KUBBY: Sieu, the question was directed to
when you were working in the accounting department, what diad
you learn about the company's efforts to preserve its
pusiness and its customers? Did the company -- was there
anything going on in the company where the company
purposefully was getting out of that business and was
purposefully avoiding having any business?

THE WITNESS: Yeah. 1980 when the people
separated, Mr. Cramer was in charge. He talk everybody. We
give $9,000,000 to SP that time, '80. You can't be in the
short year to loose all this money, right? To me, you
knoJs -- I don't know, you know. But '80 Cramer was in the
lunchroom; announced that he so happy he give 9,000,000 to
SP.

MR. DARBY: Q. Okay. But in terms of the
amount of business that the PFE was doing between 1980 and

1985, if Bob Brackbill called you up and asked you for

o
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THE WITNESS: The five transferred. Me not
transferred.

MR. DARBY: Q. And that's what the union
should have presented?

A. why they take the other one, don't take care of

Now, which five are you referring to, Mrs. Tu?
The --
Is this the Septerber transfer up to San
Francisco, the establishment of new positions?
A. That's the one. And now the people call back.
Q. Okay. The people were called back after the
arbitration, correct?
A. I don't know that, but I just tell the fact

that when they transferred the job to SP, why they didn't

give me exercise to use my seniority? And now they call

people back. They didn't =-- why didn't they call me? Yeah.
That's what my -- yeah.

Q. Okay. You also state that the union failed to
process your grievance. And when you state that, are you
again referring to the union's failure -- well, I won't --

A. Not failure. They just ignore me. You know,
they just don't pay attention to me.

Q. So, the failure to process your grievance is

based on your saying the union just ignored you?

% (4185) 626-2855
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A. That's the truth.

Q. Notwithstanding, I've demonstrated to you that
the union did file some items on some grievances on your
behalf, correct?

A. Not to me.

MR. KUBBY: Can you show her that the union
filed a claim that she was told she could not bid for a job

that was being transferred to SP even though she had the

seniority to bid for that job? 1Is that included in the
grievance file by the union?

MR. DARBY: Q. Earlier I showed you some
documents, Mrs. Tu, concerning grievances filed on August
15th, 1985 by the union, which is Document Number 2,
followed up by an August 28th letter, which is Exhibit
Number 3, an appeal filed by Mr. Brackbill on September 4th,

1985, which is Exhibit Number 4. On all three of these

there is references to three provisions in the protective

agreement which states that employees should either be able
to follow their positions and work with their full right:z.
Do you understand what "full rights" means?

Yeah.

With seniority?

Yeah.

Or be compensated at last assigned PFE rate or
protected rate whichever is higher until retirement age.

(415) 626-2855
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I didn't get all this.

Q. Which means you can sit home and collect pay
for not working.

A. He didn't give it to me. Yeah.

Q. You asked for the references and I am giving
the references.

MR. KUBBY: The references I am asking for is
reference to the fact under the contract she was entitled to
bid for positions and that she was not allowed by the
company to bid for positions which were being transferred.

MR. DARBY: That was ~-- well, Mr. Kubby, I'm
not going to argue with you. I will tell you, though, the
reason why that is not alleged in the grievance is because

there is no merit to that under the agreement. When they

transfer a position, the incumbent gets the job. That's

what the agreement says.

MR. KUBBY: The question is -- you're not
listening to me -- the question is that job descriptions
were posted as being unfilled. Under the terms of the
agreement, all employees are allowed to bid for that
position and Mrs. Tu had seniority so that if she bid for
that position, she was entitled to take it. And the company
did not allow her to bid for the position. 1Is that in the

grievance?

MR. DARBY: Unfortunately, under the agreement
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and under the protective agreement the employer's entitled

to establish new positions and to transfer from one to the
other. And when they do so, the protective agreement
provides that the incumbent gets the position.

MR. KUBBY: But if there is no incumbent and
the position is posted, are you telling me that all
employees did not have a right to bid for a vacant position?

MR. DARBY: If there is a new position being
established and they are transferring an individual, as far
as the company was concerned, they were taking one person

and transferring him to a new position.

MR. KUBBY: Well, before that. Before that
occurred.

MR. DARBY: This is not the time to argue.

MR. KUBBY: We need to get the guestion
straightened out so she knows what you're talking about.

The point is that the union did not process her
particular grievance. She was not allowed to bid for an
open position that was known to be going to be transferred
to SP.

MR. DARBY: Q. Okay. 8o, is that what you're
asserting to, Mrs. Tu, when you say they failed to process a
grievance?

MR. KUBBY: 1Is there anything in the grievance

file about their treating Mrs. Tu differently because she
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was Chinese or because she was 59 or because she was a
female? Is there anything in the grievance file there about
that?

MR. DARBY: Mr. Kubby, I will respond to that.
But, again, this is not the time to be arguing about this.

Q. I am asking Mrs. Tu the questions and what I'd

like to know is the answer to the guestion which we've
already found out through the testimony of your attorney
that you felt the union failed to process your grievance by
failing to include in there that you were not permitted to
use seniority to bid on a vacant position.

Do you know of any other ways in which the
union failed to process a grievance for you?

A. This time call everybody back except me, you

Q. And at that point, since they didn't call you

back to work, are you saying the union should have filed a

grievance on your behalf?

A. I don't know your procedure, but you are the
one who should take care me.

Q. But if there is no procedure for filing a
grievance under those circumstances, are you still saying
that you're entitled to have a grievance filed on your
behalf?

A. Saying your words, if your union doesn't have a
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to ask you now is: 1Is there anything else which is part of
your story that you've told me here today?

A. Not story, fact.

Q. Facts, but I say story because -- just to make
it easier to understand. I could usc'ovidenco and whatnot,
but is there anything else that you're alleging against the
union other than what you've told us here today in this

deposition?

A. Ooh, the reason I say why union didn't protect

Okay. We've gone through that and you've

Yeah. I want to know why they didn't protect

Q. Well, we'll find out whether or not they diad or
not. That's what the purpose of this lawsuit is. Mrs. Tu,

the purpose today, as I told you several times, is to make

sure that I understand everything about your complaint
against the union.

A. Yeah, but I want to know ==

Q. But --

A. You want to know the fact. You told me you
want to know the fact.

Q. Right.

A. Is that true, I paid the union due; you should

ucm: (415) 626-2855 o
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lee J. o 28Q.
2390 21 Real

One Nundred Ten
‘ Palo Alto, CA 94306

Dear Mr. Kubby: "

I have been asked to Teply to
198S. As you are no doubt aware, Mrs. 5
collective bargaining agreement has been already
union, the 3rotherhood of Railway, Aizline and luusug Clerks,
Preight Nandlezrs, Bxpress and Station loyees ("BRAC®). Ner
claim is now being handled under the wvay Labor Act ("RLA®)
m‘m.. . . . . .

Mrs. Tu has been furloughed due to a dscline in business at
Pacific Pruit ress Company (°PFE°). The adjustment process

under the RLA will resolve the disputs on the nature of PI3's
action. : :

We raject categorically your characterization of PIFE's action
ct to be vindicatad under the RLA process. Rest assured
Tu will receive all that she is entitled to by that

S k5




© ® W O N b NN

T Y Y Y T Y Y
E R BEORBBEESSESES e o

located at 760 Market Street, Suite 1000, San Francisco,
California. System Board No. 94 has 3jurisdiction over
clerical employes employed by the Southern Pacific
Transportation Company ("SP") and the Pacific Fruit Express
Company ("PFE"). Although PFE is a wholly owned subsidiary
of the SP engaged in the transport of perishable goods by
railcar, separate collective bargaining agreements are
negotiated by the union on behalf of PFE employes.

2. I have read the entire First Amended Complaint
filed by the plaintiff, Sieu Mei Tu, against our
Organization. I am thoroughly familiar with all of the facts
and circumstances surrounding tnis case.

3. The plaintiff, as a clerical employe working for
PFE, wvas covered by various labor agreements, copies of which
are attached to the plaintiff’s First Amended Complaint. The
most significant of those agreements is an agreement referred
to as the "TOPS" Agreement, which was originally entered into
between our Organization and the SP in 1971, and subsequently
adopted by PFE yith minor revisions in 1980,. (First Amended

Complaint Exhibit B; pertinent provisions also attached

hereto as Exhibit A.) I was actively involved in the
negotiations of both the original TOPS Agreement as well as
the 1980 Amendment bringing PFE under the coverage of TOPS.
The purpose of the TOPS Agreement is to permit the carrier to
make certain “"changes in position. or employment" to

facilitate the carrier’s efforts to keep up with changing
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Kathleen S. King

HENNING, WALSH & KING

100 Bush Street, Suite 440
San Francisco, CA 94104

James M. Darby

Assistant General Counsel

Transportation:Communications
International Union

3 Research Place

Rockville, MD 20850

Counsel for Union Defendants
UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

SIEU MEI TU and JOSEPH 2. TU,
Plaintiffs,

v. No. C87-1198-DLJ
SOUTHERN PACIFIC TRANSPORTATION
COMPANY:; ATCHISON, TOPEKA, SANTA FE
RAILROAD COMPANY; PACIFIC FRUIT
EXPRESS COMPANY; T. ELLEN; E. E. CLARK;
R. W. FEND; T. R. ASHTON; DOE
DEFENDANTS ONE TO TWO THOUSAND; WHITE
COMPANY; BLACK CORPORATION; BROTHER-
HOOD OF RAILWAY, AIRLINE AND STEAMSHIP
CLERKS; R. B. BRACKBILL; J. M.
BALOVICH; SANTA FE SOUTHERN PACIFIC
CORP. ,

Datc: Feb. 2, 1989
Time: 19:90 a.m.
Place:Courtroom 3

Defendants.

)
)
)
)
)
j
)
)
)
)
)
)
:
)
)
J
)
)
b
)

DECLARATION OF R. B. BRACKBILL

1. I am General Chairman of System Board of Adjustment
No. 94. I have held this position for 8-1/2 years. Previous
to that, I was Vice General Chairman for 4 years and

Assistant to General Chairman for 4 years. My offices are
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economic conditions in the rail industry, in exchange for
certain protective benefits for employes adversely affected
by such changes. (Ex. A, pp. 1-2.)

4. Specifically, the TOPS Agreement, among other
things, permits the carrier to permanently abolish positions

or transfer positions and/or work to other 1locations,

——
=

including locations on other carriers party to the agreement.

In return, TOPS provides that, in the event of a permanent

© 0 I 0 0O » AN D =
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abolishment, affected employes be permitted to exercise their

seniority rights on their seniority district without a loss

in compensation, or, if doing so would require a move in
excess of 75 miles, have the option to accept 1lump sum
separation allowance. If, on the other hand, the carrier
transfers an employe’s position and/or work to another
location, TOPS provides that the individual whose position is
abolished as a result of such transfer may either follow his
position or work or exercise his seniority rights on his
seniority district. 1If doing so would require the employe to
move his residence, the employe is entitled to a moving
allowance or has the option to accept a lump sum separation
allowance. (Ex. A, Art. III, Sec. 2(b), Art. IV, Secs. 1-4.)

5. TOPS also provides that the carrier can
unilaterally reduce the number of positions and employes as a
result of a decline of business as specifically defined in
Article III, Section 11 of TOPS When such reduction of

forces take place, the carrier is not required to provide
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TOPS protection (Ex. A, Art. I, Sec. 2, Item S; Art. III,
Secs. 10-11.)

6. During the ten year period prior to 1985, PFE
continually informed the union that the perishable transport
business was in the process of being taken over by the
trucking business. Indeed, based on company estimates,

perishable rail freight car 1load.ngs, which at one time

equalled 65,000-70,000 in the Salinas Valley per season, was

down to 5,000 in 1985. The same reduction in perishable
shipments was experienced in the San Joaguin and Imperial
Valleys of California, as the truckers captured the
perishable business by utilizing direct "field to supermarket
transport” which was a faster and cheaper service.
Accordingly, PFE, pursuant to the TOPS Agreement, began to
abolish and transfer positions and/or work to the SP’s San
Francisco office in an attempt to cut costs through
centralization of clerical functions that eliminatea
duplicate administrative procedures. Attached hereto as
Exhibit B are cqpicl of various bulletins indicating PFE'’s
transfer of positions and work to San Francisco, in which the
TOPS Agreement applied so as to permit the incumbents to
follow their work to San Prancisco.

7. Where possible throughout this period, PFE
attempted to rely on the decline in business provision to the
TOPS Agreement. For example, in 1983 PFE abolished numerous
clerical positions and expressed its desire to abolish the
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entire Brisbane office by application of the decline in
business formula. I challenged PFE’s method of calculating
the decline in business, an issue that was ultimatel;
resolved in the Union’s favor through arbitration. As a
result, numerous PFE employes who had been adversely affected
by PFE’s misapplication of the decline in business formula
were made whole and the jobs of all the remaining PFE
employes, including the plaintiff, were protected. Attached
hereto as Exhibit C is a copy of the 1983 arbitration
decision discussed above.

8. In March, 1985, pursuant to the application of the
decline in business formula, the plaintiff’s position of
General Clerk was abolished along with three other clerical
employes. The notice to the plaintiff explained that under
such circumstances TOPS protection was unavailable. The
plaintiff was able to exercise her seniority and hid on
another job on her seniority roster and, thus, was able to
continue her employment at the Brisbane office rather than be
furloughed without compensation. A copy of the bulletin
abolishing the plaintiff’s position and the bulletin
advertising and assigning her new position is attached hereto
as Exhibit D.

9. In March, 1984, PFE unilaterally changed the rate
of pay on the position that the plaintiff was working. As a
result of the Union’s intervention, the correct rate of pay

was reinctated. A copy of the pertinent correspondence is
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attached hereto as Exhibit E.

10. In 1985, rumors began to circulate at the Brisbane
office and in the local press that PFE planned to close its
entire Brisbane office effective October 1, 1985, In
anticipation of this move, I discussed the matter with Local
Chairman Balovich and advised him to file a claim with the
carrier in advance of the closure on behalf of all Brisbane
clericals, including the plaintiff, alleging that employes
should be permitted to either follow their work with their
full rights or be given the option to receive a 1lump sum
separation allowance. A copy of the claim filed by Balovich
was posted on the union bulletin board and is attached hereto
as Exhibit F.

11. Thereafter, on August 27, 1985, Balovich’s claim
was denied by PFE as being anticipatory. A copy of the
denial letter is attached hereto as Exhibit G. By letter
dated August 28, 1985, Balovich rejected PFE’s denial and
forwarded the claim to my office for handling on appeal. A
copy of the August 28, 1985, letter was posted on the company
bulletin board and is attached as Exhibit H. Accordingly, by
letters dated September 4 and 11, 1985, I filed an appeal
with T. D. Walsh, PFE Manager of Industrial Relations.
Copies of the September 4 appeal and my September 11 letter
are attached hereto as Exhibit I.

12. By mid-September, 1985, the Brisbane clerical

workforce was down to approximately seventeen employes. This
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number was reduced to eight when, by bulletins dated
September 12 and 18, 1985, PFE announced it was transferring
the position and work of nine Brisbane clericals to San
Francisco where nine new positions were being established to
perform such work. Pursuant to TOPS, the nine incumbents
were entitled to first preference to those positions. Copies
of the bulletins are attached hereto as Exhibit J.

13. I had two appeal conferences with PFE officials on
September 16 and September 19, 1985, in which I adamantly
demanded PFE to disclose and explain its intentions for the
Brisbane office, as well as stressed my position that the
Brisbane employes were fully protected under the TOPS
Agreement. These meetings resulted in further denials by PFE
on September 16 and September 20, 1985, attached hereto as
Exhibit K. Again, PFE contended that no Brisbane clerks were
being adversely affected.

14. On October 2, 1985, PFE notified the plaintiff and

three others that their jobs were abolished. Four other

positions were also subsequently abolished, including the

position of Local Chairman Balovich. PFE took the position
that TOPS protection was not available for these eight
employes. A copy of the abolishment notice and letter to the
plaintiff informing her thereof is attached hereto as Exhibit
L.

15. By letter dated October 11, 1985, I notified T. D.
Walsh that his September 20 denial was unacceptable in that
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there were still numerous employes being adversely affected
by PFE’s actions. A copy of my October 11 letter is attached
hereto as Exhibit M.

16. I had further discussions with Jim Balovich after
the October job abolishments. I instructed him to file
another claim in light of the abolishments, asserting that
the eight employes, including the plaintiff, were entitled to
TOPS protection. A copy of the claim filed on the eight
Brisbane employes’ behalf is attached hereto as Exhibit N.

17. ©On November S5, 1985, PFE official L. O. Battson
responded to Balovich’s claim denying the contention that the
eight employes holding the eight abolished positions were
entitled to TOPS protection. A copy of Battson’s reply is
attached hereto as Exhibit oO. Thereafter, on December 16,
1985, I filed an appeal of the Battson decision to C. E.
Lamb, SP Industrial Relations Manager, a copy of which is
attached hereto as Exhibit P. I agreed with Lamb that all of
the claims and appeals dealing with the closing of the
Brisbane office be consolidated for handling and conference.

18. Prior to the October 2 closing of the Erisbane

office, I had two meetings with the Brisbane employes at

lunchtime at the PFE cafeteria. At the meetings, I explained
to the employes everything I knew about PFE'’s intention at
the time and explained what action the Union was taking in an
attempt to protect their jobs. After the Brisbane office

closed, I had one or two meetings with the Brisbane clericals
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at my office in San Francisco. Again, I explained to all of
the employes that the Union was filing claims on their behalf
to protect their jcbs. I also informed them that PFE would
attempt to rely on the decline in business provision and
that, if we could not resolve the dispute, we would have to
take the case to arbitration, and it would be a time
consuming process.

19. Sometime after the closing of the Brisbane office,
I recall receiving from Jim Balovich a letter he had received
from Lee J. Kubby, an attorney representing the plaintiff in
this action. Therein, Kubby asked the Union "to provide (the
plaintiff) legal representation and support." At that time,
the union had already filed claims on behalf of the plaintiff
and the other laid off Brisbane employes in an effort to
secure for them TOPS protection. The letter from Kubby did
not request a response, nor did I feel one was necessary in
light of the plaintiff’s attendance at the union’s meetings
where the employes were informed that the union was filing
claims on the employes’ behalf. A copy of the letter is
attached hereto as Exhibit Q.

20. In January, 1986, I received a letter from an SP
official that had been sent from Lee J. Kubby to Jim Balovich
at Brisbane; since that building was closed, the letter was
forwarded to the SP in San Francisco. The letter requested
Balovich to “take action" to protect the plaintiff’s
interest. Mr. Kubby threatened to sue the Union if action
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was not taken in five days. Although Kubby accused the Union
of failing to respond to his earlier letter of October 18,
1985, the October letter made no request for a response, but
merely asked the Union to take action to protect the
plaintiff’s interest, which we had already undertaken via the
claim process. A copy of Kubby’s January 20 letter is
attached hereto as Exhibit R.

21. Nonetheless, by letter dated January 28, 1986, I
notified Mr. Kubby that the Union was handling a claim on
behalf of Mrs. Tu as well as all other Brisbane employes
affected by PFE’s decision to close the Brisbane office. 1I
asked him to direct any further correspondence regarding the
plaintiff’s case to myself at my San Francisco office. A
copy of this letter is attached hereto as Exhibit S. I did
not receive any other written correspondence from Kubby until
the First Amended Complaint in the instant case was served on
me in June, 1988.

22. Unable tn resolve this dispute through the claim
process, pursuant to the collective bargaining agreement I
requested that the matter be resolved through arbitration.
In preparation of the arbitration, I reviewed various
financial records and data and interviewed various
individuals in an attempt to rebut PFE’s decline in business
defense. Additionally, I instructed my local chairman at San
Francisco, Bill Luque, to examine financial documents

maintained by the SP in San Francisco. Additionally, in
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order to determine the disposition of Brisbane PFE work
transferred to the SP General Office, I interviewed employes
that were transferred to San Francisco in order to ascertain
whether work previously performed by laid off Brisbane
employes was currently being performed by SP clerks.

23. The arbitration was held before Referee Lieberman
on August 6, 1986, at which time a total of seven cases were
orally presented. Arbitrations under the Railway Labor Act,
unlike private arbitration outside the railroad industry, do
not provide for a de novo hearing. Rather, under the Railway
Labor Act, arbitration is comprised of an oral presentation
based solely on the evidence presented "“on the property"
during the claims process. On November 30, 1987, Lieberman
issued his decision, attached hereto as Exhibit T. Lieberman
concluded that the carrier was able to successfully

demonstrate a decline in business in 1985 on a month-to-month

basis ranging from 32.5% to 85.18%. (Decision at pp. 4-5.)

Lieberman also concluded that the Union could not demonstrate
that the work performed by the claimants was actually
transferred to the SP. In this regard, the arbitrator noted
that there were no additional positions established in San
Francisco to which the claimants could have transferred
beyond the nine already established in September, 1985, which
the incumbents of such work were permitted to follow.
Finally, the arbitrator concluded (Decision at p. 7) that,

where a parent company merely takes back work from a
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subsidiary, arbitral precedent establishes that protective
benefits do not apply.

24. As per my request at the hearing, the arbitrator
"recommend strongly" that the SP give priority consideration
for future openings at the SP in San Francisco to laid off
Brisbane employes, although he could not "mandate" such
action. (Decision at p. 7.)

25. Thereafter, by letter dated January 4, 1988,
attached hereto as Exhibit U, I notified all of the
claimants, including the plaintiff, of the arbitration
decision. I informed them of the arbitrator’s recommendation
and asked them to contact me if they were interested in being
rehired. Although I received several requests in writing,
neither the plaintiff nor her attorney contacted me in
writing concerning employment. I do recall speaking to the
plaintiff once on the phone at which time I told her I would
give her name to the SP for consideration. After obtaining
all of the names of those interested, I presented the names
and addresses, including the plaintiff’s, to the SP for
consideration and kept abreast of all future openings. Since
there was no contractual requirement, as acknowledged by the
arbitrator, requiring the SP to hire the Brisbane employes,
and since the Union has no input in the SP’s decision to hire
new employes, I played no role in the hiring of any PFE
Brisbane employes.

26. Shortly after sending out a copy of the
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arbitrator’s decision, I received a phone message from my
secretary that Mr. Kubby called requesting I provide him with
the name of the attorneys who handled the arbitration. This
was the first I had heard from Mr. Kubby since receipt of his
letter to Balovich dated January 20, 1986. Upon returning
his call, I agreed to send him a copy of the union’s
presentation to the arbitrator, which I did the following
day. A copy of the phone message received from Mr. Kubby, as
well as a copy of the cover letter accompanying the materials
provided to Kubby on January 13, 1988, is attached hereto as
Exhibit V.

27. As demonstrated herein, the union filed claims on
behalf of the plaintiff and all 1laid off PFE Brisbane
employes seeking TOPS protection for such employes. Meetings
were held with the employes, including the plaintiff,
informing them of this. The union progressed the claims all
the way to arbitration, and did the best it could in securing

protection for the 1laid off employes, including the

plaintiff. In this regard, the plaintiff was treated no
differently than the other claimants on whose behalf the
union progressed the identical claim. Moreover, the union
had previously handled claims in an effort to secure the jobs

of the Brisbane clerks, including the plaintiff.
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I hereby declare under penalty of perjury that the
foregoing is true and correct, except as to those matters
that I have stated upon information and belief and, as to
those matters, I believe them to be true.

January 4, 1989 9
San Francisco, California i
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ATTACHMENT “F*
AGREEMENT

BETWEEN
SOUTHERN PACIFIC TRANSPORTATION COMPANY
(Pacific Lines)
(Texas & Loufsiana Lines)
(Former Pacific Electric Railway Company)
ST. LOUIS SOUTHWESTERN RAILWAY COMPANY
NORTHWESTERN PACIFIC RAILROAD COMPANY
SAN DIEGO & ARIZONA EASTERN RAILWAY COMPANY

and certain of their employes
REPRESENTED BY
BROTHERHOOD OF RAILWAY, AIRLINE AND STEAMSHIP CLERKS,
FREIGHT HANDLERS, EXPRESS AND STATION EMPLOYES
TRANSPORTATION - COMMUNICATION DIVISION - BRAC

SRAY

Exhibit A
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This agreement made this 16th day of September, 1971, by and between
the SOUTHERN PACIFIC TRANSPORTATION COMPANY: (PACIFIC LINES), (TEXAS AND
LOUISIANA LINES) and (FORMER PACIFIC ELECTRIC RAILWAY COMPANY); ST. LOUIS SOUTH-
WESTERN RAILWAY COMPANY; NORTHWESTERN PACIFIC RAILROAD COMPANY and SAN DIEGO &
ARIZONA EASTERN RAILWAY COMPANY (hereinafter sometimes referred to collectively
as the Carriers or separately as the Carrier) and certain of the employes of
such Carriers represented by the BROTHERHOOD OF RAILWAY, AIRLINE AND STEAMSHIP
CLERKS, FREIGHT HANDLERS, EXPRESS AND STATION EMPLOYES, and the TRANSPORTATION-
COMMUNICATION DIVISION-BRAC (herein sometimes referred to collectively as the
Organizations or separately as the Organization), witnesseth:

IT 1S AGREED:

The fundamental scope and purpose of this agreement is to provide
orderly procedures for accomplishment of changes in positions or employment
under conditions set forth in ARTICLE I, and prescribed allowances and condi-
tions to employes within coverage of existing agreements between the several
parties hereto, in the manner and to the extent hereinafter provided, who are
adversely affected as the result of the conditions of change hereinafter set
forth in said Article I.

The Organization recognizes the right of the Carriers to make changes
which the Carriers deem necessary throughout the system, subject to the terms
and conditions of this agreement. "System" as used herein, shall include
Southern Pacific Transportation Company (Pacific Lines), Southern Pacific Trans-
portation Company (Texas and Louisiana Lines), Southern Pacific Transportation
Company (former Pacific Electric Railway Company), St. Louis Southwestern
Railway Company, San Diego and Arizona Eastern Railway Company and Northwestern
Pacific Railroad Company.

ARTICLE 1

APPLICABILITY

SECTION 1 - The provisions of this Agreement shall be applied to
employes within coverage of existing agreements who are affected as the result
of changes in positions or employment brought about by any of the following:

(a) Joint action by two or more of the carriers, parties to this
agreement, whereby they unify, consolidate, merge or pool, in whole or in part,
their separate railroad facilities or any of the operations or services
previously performed by them through such separate facilities.

(b) Joint action by one or more of the carriers, parties to this
agreement, and one or more carriers not parties to this agreement subject to the
provisions of Part 1 of the Interstate Commerce Act whereby they unify, consoli-
date, merge or pool. in whole or in part, their separate railroad facilities or
any of the operations or services previously performed by them through such
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separate facilities. This provision does not eliminate the requirements of
Sections 4 and 5 of the Washington Agreement where applicable but benefits shall
be on basis of this agreement when more favorable than Washington Agreement.

(c) Change in methods of work accomplishment (including substitution
of mechanical or electronics methods for manual methods) whether such change may
involve only one or more than one of the carriers, parties to this agreement.

(d) Change in organizational structure in the operations (including j?(
physical relocations of work functions which may also include change in methods)
whether such change may involve only one or more than one of the carriers,

parties to this agreement.

(e) Abandonment of all or any portion of a line or lines of railroad
of any carrier, party to this agreement, pursuant to Part I of the Interstate
Commerce Act.

(f) Consolidation of two or more departments or bureaus, all of which
are within coverage of the same senfority roster.

(9) Consolidation of two or more departments or bureaus, all of which
are within coverage of the same seniority district.

(h) Institution, in whole or in part, of the Total Operations
Processing System.

(1) Any other change not specifically covered by paragraphs (a) to
(h), above, and not specifically excluded by Section 2 of this Article.

(§j) Nothing in this Section shall be construed as a waiver by the
Organization of any legal right tc cppose any proposed change which may require
the approval of governmental authority.

SECTION 2 - The provisions of this agreement governing limitation on
reduction in the number of positions shall not be applicable because of changes
in positions or employment brought about by any of the following:

1. - Temporary Positions.

The abolishment, elimination or discontinuance of a position or
positions established subsequent to the effective date of this agreement for a
temporary period not exceeding one year for the ?urpose of performing required
services in connection with non-recurring special projects such as, but not
limited to, railroad, industrial or governmental (including political sub-divi-
sions thereof) projects when abolishment, elimination or discontinuance of said
position or positions is within thirty (30) calendar days after the completion
of the said project. In respect to positions within purview of this item
established under preceding agreements and in effect as of the effective date of
this agreement, the one year period shall be computed from date the position was
established.




2. - Emergency Reductions.

The abolishment, elimination or discontinuance of a position or
positions under the emergency provisions of Article VI of the agreement of
August 21, 1954, as amended, provided said position or positions are
re-established and filled at the termination of the emergency or within fifteen
(15) consecutive calendar days thereafter. In the event the carrier is required
to make force reductions because of the aforesaid emergency conditions, it is
agreed that any decline in gross operating revenue and net revenue ton miles
resulting therefrom shall not be included in any computation of a decline in the
carrier's business pursuant to the provisions of Article 1I, Section 11.

3. - Seasonal Positions.

The abolishment, elimination or discontinuance of a position
which has been in existence one hundred eighty (180) consecutive calendar days
or less: provided the said position is not itself a replacement or re-establish-
ment of a permanent position abolished, eliminated or discontinued less than one
hundred twenty (120) consecutive calendar days immediately prior to the
establishment of the said position.

4. - Alternation of work as provided in Article IX.

‘ - 5. - Decline in a carrier's business, as provided in Article 11, ’.\, J
:%Section n s

NOTE: When seasonal or temporary positions are advertised, such
positions shall be identified as "seasonal" or “temporary" (“S" or “T*) on
advertisement notices.

ARTICLE 11
PROTECTED EMPLOYES

SECTION 1 (a) -(!11 emplo;es in act{;;—;;;VTbe and regularly assigned
to a permanent position as defin n Sectio this Article or to the

Guaranteed Extra Board as of the effective date of this agreement, or is ini-
tially assigned to a Guaranteed Extra Board pursuant to the provisions of this
agreement, and who have one year or more of employment relationship as of the

effective date of this agreement, will be retained in service en-
1] s hereinafter provi charged for cause, or

d
otherw (as defined in Section 12 (c) of this
Articte, nc udin? termination of employment under Union Shop Aareement).
For the purpose of this Agreement, the term “active service" is defined to
include all employes working, or holding an assignment, or in the process of
transferring from one assignment to another (whether or not the date of this
agreement is effective is a work day for particular employes involved).

NOTE 1: An employee in active service and assigned to a seasonal or
temporary position and who. as of the effectiv: date of this agreement, has 12
months continuous assignment on positions covered by this agreement shall also
qualify as a protected employe. ~
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NOTE 2: Employes in active service on effective date of this
agreement who do not meet criteria in Section 1 (a) above shall also qualify as
protected employes upon completion of 12 months continuous assignment on
positions covered by this agreement.

(b) Employes who meet all criteria of this section except for being
in active service as of the effective date of this agreement by reason of being
on authorized leave of absence, personal illness, personal injury, promotion to
official, exempt or excepted positions, absence in military service, occupancy
of an elective office or serving as a full time official or full time employe of
the crganization, shall, upon return to active service (pursuant to applicable
selective service legislation in the case of absence in military service) on a
permanent position, or on the Guaranteed Extra Board, assume the status of a
protected employe. The same provisions shall apply to employes of the Phoenix
Union Depot or any other similar facility who return to a carrier account unable
to displace at Phoenix Union Depot or other similar facility.

SECTION 2 - Employes who do not qualify as protected employes pursuant
to Section 1 (a), but who have or acquire two years or more of employe relation-
ship, shall become protected employes upon completion subsequent to the
effective date of this agreement of 12 months continuous assignment on positions
covered by this agreement. ;

SECTION 3 (a) - An employe shall not be entitled to the protection
afforded by this agreement during any period of time he 1s not in the active
service of the carrier nor during any period of time he fails to obtain or
retain a position, including a position on the Guaranteed Extra Board, for which
he can qualify, available to him in the normal exercise of his seniority rights
in accordance with existing rules or agreements. If a protected employe
dismissed for cause is reinstated to service he will be restored to the status
of a protected employe as of the date of his reinstatement.

(b) - In application of Section 3 (a) of this Article to a protected
employe who fails to acquire a position available to him during allowable
displacement period under applicable agreement provisions, Carrier shall, if
written request is received from the employe within seven (7) calendar days
after end of displacement period, furnish the employe involved, bg certified
mail, with copy to the General Chairman and Division or District Chairman, a
list of the positions held by junior assigned employes on which disp)acement
application by employe involved would be accepted, and the displacement period
for such employe shall be extended to either the close of the fifth (5th)
calendar day following date of receipt of Carrier's notice or the return by the
Post Office of undelivered notice sent to the last address given. Carrier shall
furnish 1ist of available positions within seven (7) calendar days from date
request is recefved and unless such list is furnished within the seven-day
period, the employe involved will be considered in compliance with requirements
of Section 3 (a) until first opportunity to obtain a position. Failure of the
employe to make timely request for list of available positions or to acquire a
position during the extended period for displacement shall result in cessation
of protected status until he obtains a position, at which time he will be
restored to a protected status.
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SECTION 4_-_Anx_emplnu.-no_u_uum¢.4n_g_mur_9i‘_w_ogg, as
referred to in Article 1V, Section ) (a) and who is unable to retain or obtain a

position for which he can qualify, on_his seniority roster. district oy region,
shall cease to be a protected employe by becoming a furloughed-employe on his
own seniority region_as_the result of his failure to either -

(1) accept employment offered to him in any seniority district or on
any seniority roster on which he would be permitted under provi-
sions of this agreement to transfer his accumulated seniority as
a result of transfer of work, or

(2) accept 1ump sum separation allowance for which eligible under
Section 1 (a), Article IV of this Agreement.

However, such employe accepting voluntary furlough will be restored to a pro-
tected status when he thereafter obtains a position.

SECTION 5 - When a protected employe is unable to retain or obtain a
position as provided in this Agreement and is entitled to sation under
this Agreement, he may be Taced on the appropriate Guaranteed Ex Board on
his seniority roster, district or region and used tmaccordance with Article VII
of this Agreement, except that existing arrangements with respect to placement
and use of “surplus employes,” in the San Francisco General Offices and on Texas
and Louisiana Lines shall be continued, and arrangements applicable to surplus
employes in the San Francisco General Offices will be applied to the Tyler and
St. Louis General Offices and to the offices at Pine Bluff other than station
and yard. In placing protected employes on appropriate Guaranteed Extra Board,

to extent availability of work permits, senior employes will be given preference
for placement on extra boards nearest their homes.

SECTION 6 (a) - Subject to the provisions of Section 8 of this Article
11, protected employes entitled to preservation of employment who hold regularly
assigned permanent positions on effective date of this agreement, shall not be
placed in a worse position with respect to compensation than the normal rate of
compensation for said regularly assigned permanent position on such date,
provided, however, that in addition thereto such compensation shall be adjusted
to include subsequent wage changes. An employe who has moved from a permanent
position to a seasonal or temporary position to which he is assigned on the
effective date of this agreement shall be protected at the rate of last assigned
permanent position. An employe who has moved from a Guaranteed Extra Board
position to a seasonal or temporary position to which he is assigned on the
effective date of this agreement shall be protected on basis of assignment to
the Guaranteed Extra Board, as referred to in Section 7 of this Article.

(b) - An employe regularly assigned as relief employe will have as his
protected compensation for a five-day week assignment the same total compen-
sation as the sum of the rates of the five (5) day week assignment on which
protected status s based; however, that in addition thereto such compensation
shall be adjusted to include subsequent wage changes. In event of absence a
por:ion of week, deduction in guarantee (if applicable) shall be on pro rata
basis.
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(c) - Other protected employes as referred to in paragraph (b) of
Artcle 11, Section 1, shall not be placed in a worse position than the norma)l
rate of compensation of the regular assigned permanent position to which
assigned upon return to service under the applicable Agreement or compensation
provided under Section 7 of this Article if return to service is to a position
on the Guaranteed Extra Board; however, in addition thereto, such compensation
shall be adjusted to include subsequent wage changes.

(d) - An employe who acquires protected status under Article 11, Sec-
tion 2, and is regularly assigned to a permanent position on the date protected
status is acquired, shall not be placed in a worse position than the normal rate
of compensation of such regular assigned permanent position; however, in addi-
tion thereto, such compensation shall be adjusted to include subsequent wage
changes. An employe who acquires protected status under Article 1I, Section 2,
and is assigned to a Guaranteed Extra Board on the date protected status is
acquired shall not be placed in a worse position with respect to compensation
than that provided under Section 7 of this Article.

SECTION 7 - Subject to the provisions of Section B8 of this Article 11,
a Guaranteed Extra Board employe entitled to preservation of employment will
have as his protected compensation for a 40-hour week the average of daily or
hourly rates (equated to 40 hours) received by such employe during a base period
comprised of the last twelve (12) months in which he was compensated immediately
preceding date protected status is acquired under this agreement, provided, how-
ever, that in addition thereto such compensation shall be adjusted to include
subsequent wage changes. In event of absence a portion of week, deduction in
guarantee (if applicable) shall be on pro rata basis.

SECTION 8 - Any protected employe who in the normal exercise of his
senjority bids in a job or exercises his seniority ia the normal way by reason
of a voluntary action (not the result of abolishment of a permanent position),
will not be entitled to have his compensation preserved as provided in Sections
6 and 7 hereof, but will, except as provided in second sentence of this Section
8, be compensated at the rate of pay and conditions of the job he bids in, or
displaces on; provided, however, if he is—required—to meke—a-move—orbid—in a
position as result of transfer of positions and/or work under provisions of

Articié 11T, Section 2, he will continue ta be paid 1n_lccdf§i?éi'i1tﬁ“5ections
mmmmw cle

. Ifthe
employe is receiving a differential guarantee payment (the amount of payment
representing difference in rate referred to in Section 6 and rate of position
held, or di?ference in compensation referred to in Section 7 and rate of posi-
tion held) at the time he bids or exercises seniority to a lower-rated position,
the amount of the differential guarantee payment in effect immediately prior to
move referred to herein will apply, subject thereafter to other applicable
provisions of this Agreement.

NOTE: Change in composition of a relief position as result of
abolishment of permanent position or positions in the relief schedule will
constitute “abolishment of a permanent position” for protection of rate purposes
under this Section.
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SECTION 9 - If a protected employe fails to exercise his seniority
right to secure another available position for which he can qualify, which does
not require a change in residence, to which he is entitled under the working

‘ agreement and which carries a rate of pa{ and compensation exceeding those of
the position he elects to retain, he shall thereafter be treated for the
purposes of this Article as occupying the position which he elects to decline.
The same provisions will also apply to the employe who is required to change his
residence in order to obtain another position in the event he fails to secure at
thellocation to which he moves the highest rated position for which he can
qualify.

NOTE: In the event an employe considers he is displacing on the
highest-rated position for which he can qualify, he may so state in his
application for displacement, and he will be considered on the highest-rated
position available upon acceptance of such displacement on basis tendered.

SECTION 10 - A protected employe shall not be entitled he benefits
of this Article during any per70d in which he fails to work due to disability,
' discipline, Teave of absence, military service, or other absence from the
carrier's service, or guring any per1od In whnICh he occupies a position not sub-
;jix Ject to the working agreement; nor shall a protected employe be entitled to the\:%\
benefits of this Article I] during any period when furloughed because of reduc-

. _tion in force under the conditions set forth in ArticTe T, Section Z,ttems 2

and 5.

SECTION 11 - In the event of a decline in a carrier's business in
excess of 5% in the average percentage of both gross operating revenue and net
revenue ton miles in any 30-da¥ per iod compared with the average of the same
period for the years 1968 and 1969, a reduction in permanent positions and
employes may be made at any time during the said 30-day period beyond the

3 operation of attrition as referred to in Section 12 of this Article to the

) extent of one percent for each one percent the said decline exceeds 5%. The

'’ average percentage of decline shall be the total of the percent of decline in

5 gross operating revenue and percent of decline in net revenue ton miles divided

) by 2. Five (5) working days' advance notice of any such force reduction shall

) be given. Upon restoration of a carrier's business following any such force
reduction, an appropriate number of positions will be re-established and

’ employes entitled to preservation of employment must be recalled in accordance

-~ with the same formula within 15 calendar days. The provisions of this Section
will not apply to Pacific Lines employes in the San Francisco General Offices

7 with senfority date of March 16, 1963 or earlier; or to St. Louis Southwestern

— employes subject to surplus arrangement under Section 5 of this Article with
senfority date of March 16, 1963 or earlier; or to Texas and Louisiana Lines

. / employes with seniority date of July 17, 1963, or earlier.

SECTION 12 (a) - The number of permanent positions as of effective
date of this agreement shall be the established bases from which future force
reductions shall be computed separately on each Carrier involved. For purposes
indicated in third sentence of paragraph (d) and in paragraph (e) of this
section, the “established bases" shall be apportioned to separate senfority
units listed in Appendix “A" to this agreement based on number of permanent
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positions in each of such units as of effective date of this agreement. Abolish-
ment of permanent positions which would have the effect of reducing the number
of permanent positions below the bases herein established shall be resiricted in
accordance with the provisions set forth in this section.

(b) - Each Carrier shall furnish their respective General Chairmen
list of all permanent positions as of the effective date of this agreement. The
term “"permanent posit.on," as used in this agreement, means any position subject
to the rates of pay rules of the respective collective agreements, but does not
include Guaranteed Extra Board positions and positions in effect under the
conditions set forth in Article I, Section 2, Items 1 and 3.

NOTE: Respective General Chairmen will also be furnished 1ist of
temporary and seasonal positions.

(c) - One attrition credit shall be allowed for each employe who
vacates a permanent assignment by reason of retirement, resignation, dismissal
for cause (not including termination of employment under Union Shop Agreement),
death, or promotion. In the event an attrition credit has ucrrued by reason of
an employe's promotion or retirement on disability prior to age 65 and such
employe subsequently returns to a permanent position, the attrition credit so
accrued shall be cancelled. One attrition credit shall also be allowed for each
employe now assigned to a permanent position who voluntarily assumes statis
other than assigned to a permanent position and within 180 days thereafter
leaves the seniority roster, without then vacating a permanent position, by rea-
son of retirement, resignation, dismissal for cause (not including termination
of employment under the Union Shop Agreement), or death.

(d) - The reduction in the overall number of permanent positions
during any calendar year below the number of permanent positions constitutina
the bases established pursuant to paragraph (a) of this section shall not exceed
the number of attrition credits as referred to in paragraph (c) of this section
accrued in such calendar year or 4% of the said number of permanent positions.
whichever is the lesser. Calculations shall be separate for Pacific Lines
(including former Pacific Electric Railway Company), Texas and Louisiana Lines
and St. Louis Southwestern Railway Company. In separately applying this 4% on
Pacific Lines, and Texas and Louisiana Lines and St. Louis Southwestern Railway
Company, reductions may be made in any seniority unit 1isted in Appendix “A"
hereto, but such 4% system reduction shall not be applied so that such reduction
in any one senfority unit in any one calendar year exceeds 8% of the portion of
the base applicable to such unit. The base number of permanent positions upon
which the 4% and 8% 1imitatfons apply will be reduced at the end of each
calendar year to the extent overall reduction pursuant to first sentence of this
paragraph has been made in such numbers of permanent positions in that calendar
year, and the adjusted base thus established will govern reductions below the
base in the following calendar year. On Northwestern Pacific and on San Diego
and Arizona Eastern the percentages shown will not apply but reductions in
number of base positions on Northwestern Pacific will be 1imited to 3 positions
and on the San Diego and Arizona Eastern will be 1imited to 1 position in each
calendar year.

(e) - In the case of estab)ishment of permanent positions in excess of
the number required to be maintained in application of paragraphs (2) and (d) of

|
e \J




this Section, the reduction in number of excess positions will not require use
of attrition credits or be subject to the 4% limitation; however, neither will
the establishment of such excess positions on one senfority unit be used as a
basis for additional reduction of positions on other such seniority units.

ARTICLE 111
NOTICE

SECTION 1 (a) - When a permanent position is to be abolished the
carrier upon whose pay rolls the position is established shall notify the appro-
priate General Chairman in writinrg not less than ninety (90) consecutive
calendar days prior to the abolishment of the positfor. ODuring the ninety (90)
day period, upon w-itten request of the appropriate General Chairman, he or his
representative may meet with a designated representative of the carrier for the
purpose of discussing the facts and circumstances involved in the proposed posi-
tion change with the view to avoiding grievances and minimizing adverse effects
upon employes involved. Informatfon regarding distribution of remaining work,
if any, of the position to be abolished will be furnished to the organization
upon request. The provisions of this paragraph are not applicable where a posi-
tion is abolished under the conditions set forth in Section 2 of Article I.

(b) - The carrier shall give w-itten notification to the employe
occupying a position to be abolished not less than five (5) uorkin? days in
e

advance of the abolishment. The term "working days" shall mean calendar days
during which the position to be abolished is scheduled to work. The provisions
of this paragraph are not applicable where a position is abolished under the
conditions set forth in Section 2, Item 2, of Article 1.

(c) - Changes in the schedu'z ur a regular relfief day assignment shal)
not be considered an abolishment of a position and shall not be subject to the
notice provisions of this section.

SECTION 2 (a) - When a carrier party hereto desires to transfer posi-
tions and/or work between senfority rosters, districts and/or regions on its own
lines, or when a carrier Rarty hereto desires to transfer positions and/or work
to another carrier party hereto, 90 days' advance notice will be given appro-
priate General Chairman or Genera) Chairmen. Such notice shall contain the
following detailed information:

(1) Titles, rates of pay and names of the assigned incumbents of
positions to be transferred or abolished;

(2) Titles, rates of pay and names of the assigned incumbents of
positions from which work is to be transferred;

(3) Description in detail of work to be transferred from

positions in sub-paragraphs 1 and 2 above, and of work remaining on positions
in sub-paragraph 2, above, including identificatfon of positions involved, and;
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(4) Titles, rates of pay and duties of positions to be
established, if any.

(b) - Bulletining and assignment of new positions established to
handle work transferred will be bulletined and assigned tn those making
application based on the following order of preferencea:

1. To employes whose permanent positions are to be abolished as
result of transfer of work.

To employes who are displaced in chain of displacements
resulting from abolishment of permanent positions involved
in transfer of work.

3. To other employes on Seniority Roster from which work was
transferred.

4. To employes on Senfority Poster to which work was
transferred.

Employes who become assigned to r.w positions pursuant to this section
will relinquish seniority on roster, district and/or region from which trans-
ferred and establish on roster, district and/or region which transferred the
earliest applicable seniority date relinquished at time of transfer.

NOTE: In applying sbove criteria, where Clerks Master Roster Regions
are involved, the following will govern:

Bulletining and Assignment Preference:

1. To employes whose permanent positions are to be abolished as
result of transfer of work.

To employes who are displaced in chain of displacements resulting
from abolishment of permanent positions involved in transfer of
work .

To other employes on Senfority Roster from which work was trans-
ferred.

(Intra-Master-Seniority-Roster-Region Transfer)
4. (a) To employes on Senfority Roster to which work was transferred.

{(b) To other employes on the Master Senfority Roster Region
involved.







(Inter-Master-Seniority-Roster-Region Transfer)

4. To other employes on Master Senfority Roster Region from which
work was transferred.

To employes on Seniority Roster to which work was transferred.

To other employes on Master Seniority Roster Region to which work
was transferred.

(c) This Section covers only transfer of positions and/or work as
referred to in this agreement and sha'i not be applied so as to result in conso-
lidation or elimination of rosters.

SECTION 3 (a) - A1l position notices shall automatically expire and
become null and void 150 calendar Jays after date of notices; however, within
the following 120 calendar-day period position may be abolished on basis of not
less than 30 calendar days advance notice, but this supplemental notice shall
automatically expire and become null and void 45 calendar days after date of

notice.

(b) The limitations of this section shall not apply in event action
is delayed by regulatory agency.

ARTICLE IV

SEPARATION ALLOWANCES, MOVING EXPENSES
AND PROTECTION FROM LOSS WITH RESPECT TO HOMES

SECTION 1 (a) - In the case of abolishment of permanent positions as
result of transfer of work between seniority units listed in Appendix “A" here-
to, or between carriers, parties to this agreement, a protected employe whose
permanent position is abolished or is in directly related chain of displacements
will have one of the following options, which must be exercised within five (5)
calendar days from date employe is affected by changes referred to above:

1. Follow his position or work.

2. Exercise seniority displacement rights in accordance with
current rules agreement.

An employe who has five (5) or more years of employment
relationship with one (1), or an aggregate of five (5) or
more years with two (2) or more of the carriers, parties
hereto, and who would be required to move his residence in
order to follow his position or work to point of transfer
may resign from carrier's service and accept a lump sum
separation allowance on basis set forth in Section 3 of
this article.

Goi
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(b) - In the case of abolishment of permanent positions under condi-
tions other than as specified in Article I, Section 2, Items 2, 4 or S, or
Article IV, Section 1 (a), a protected employe whose permanent position is
abolished or is in directly related chain of displacements, who has ten (10) or
more years of employment relationship with one (1), or an aggregate of ten (10)
or more years with two (2) or more of the carriers, parties hereto, and who
would be required to move his residence in excess of 75 miles in order to obtain
the nearest available position on his seniority roster, district or region, may
elect to resign from carrier's service and accept a lump sum separation allow-
ance on basis set forth in Section 3 of this article.

SECTION 2 - If the protected employe referred to in Section 1 (a) of
this Article elects to transfer to the new point of employment requiring a
change of residence, such transfer and change of residence shall be subject to
the benefits contained in Sections 4 through 8 of this Article IV.

SECTION 3 - If the protected amploye referred to in Section 1 (a) or
(b) of this Article elects to resign, he: shall be given (in Vieu of all other
beneifts and protections to which he may have been entitled under this agree-
ment) a lump sum separation allowance which shall be computed in accordance with
the following schedule:
Separation
Length of Service Allowance

1 year and less than 2 years 90 days' pay
2 years and less than 3 years 180 days' pay
3 years and less than 5 years 270 days' pay
§ years and over 360 days' pay

In the case of an employe with less than one (1) year's service, five
(5) days' pay at the rate of the position last occupied for each month in which
tmper ormed compensated service will be paid as the lump sum separation
allowance.

For the purpose of this agreement, the length of service of the
employe shall be determined from the date he last acquired an employe status
which resulted in a continuous employe relationship with one or more of the
carriers, parties to this agreement, and he shall be given credit for one (1)
month's service for each month in which he performed any service (in any capa-
city whatsoever) and twelve (12) such months shall be credited for one (1)
year's service for the purpose of applying the schedule of payments provided in
this agreement, such computation to also include as service the time during
which the employe was absent in military service as referred to in Article 1I,
Section 1 (:S hereof. The employment status of an employe shall not be inter-
rupted by furlough in instances where the employe returns to the service of any
of the carriers, parties to this agreement, when called. In determining length
of service of an employe acting as an officer or other official representative,
including a full-time staff employe, of the organization, he will be given
credit for performing service while' so engaged on leave of absence from the
service of the carrier granting the leave of absence; provided the employe,
while on such leave of absence, is performing compensated service for the
organization.




SECTION 4 - An employe who is continued in service and who is required
to change his place of residence as result of abolishment of a permanent
position shall be reimbursed for all expenses of moving his household goods and
other personal effects and for the traveling expenses of himself and members of
his family, including living expenses for himself and his family and his own
actual wage loss during the time reasonably necessary for such transfer and for
a reasonable time thereafter (not to exceed ten (10) working days) used in
securing a place of residence in his new location. No claim (for such expenses
shall be allowed unless they are incurred within three (3) years (1095 consecu-
tive days) from the date the employe was first affected by the abolishment of
the permanent position involved, and any claim hereunder must be submitted
within ninety (90) consecutive calendar days after such expenses are incurred.
Movement of household goods and other personal effects shall not be undertaken
prior to the time the carrier involved shall have had the opportunity to review
the manner in which the employe intends to accomplish such movement, and in no
event shall the carrier assume any liability for such movement prior to the time
the carrier has approved the method or means of accomplishing the movement. The
carrier will assume the expense of necessary crating, pickup, delivery and
uncrating and the responsibility for loss and damage in transit where such loss
and damage are not the direct result of any action by the employe or a member of
his famiiy, it being understood that the carrier reserves the right to insure
against loss and damage in transit in any manner deemed appropriate by the
carrier. Charges for warehousing of any household goods or personal effects
while such household goods and personal effects are in transit or otherwise will
be borne by the carrier for a period not exceeding thirty (30) consecutive days,
or thirty (30) days in the aggregate, provided such warehousing is necessary in
the circumstances.

In addition to such benefits, the employe shall receive a transfer
allowance of five hundred dollars ($500). Arrangements will be made for advance
of this sum upon request of the employe after arrangements have been completed
for movement of household goods and personal effects pursuant to this section.

SECTION S - An employe required to chan?e his place of residence as

result of abolishment of a permanent position will be furnished free transporta-
tion for himself and family on the lines of any carrier or carriers, parties to
this agreement, insofar as such transportation is available, in order to effect
transfer to his new work location. When rail transportation is not available
and employe does not travel in his own auto, the cost of other transportation
will be borne by carrier. Advance arrangements shall be made by the employe
with his employing officer before other transportation is used. In the event
the employe elects to drive his own personal automobile or automobiles when
mak1ng such transfer from his former residence to his new residence, he will be
paid the actual mileage between such points at the prescribed rate currently in
effect allowable to employes of the carrier by whom employed at his new work
location for use of his personal automobile. The term “prescribed rate" will
mean the highest established mileage rate applicable (i.e.. 11 cents as of the
effective date of this agreement) at the time the trip is made. In determining
the mileage to be compensated for, the most direct and practicable highway route
will be used as the basis.
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SECTION 6 (a) - If an employe owns his own home in the locality from
which he is required to move as result of abolishment of a permanent position,
he shall at his option be reimbursed by the carrier for any loss suffered in the
sale of his home for less than a figure based on its fair value plus 9% of such
fair value. In each case the fair value of the home in question shall be deter-
mined as of a date sufficiently prior to the date of the event which resulted in
the requirement to move in order that the fair value will be unaffected thereby.
The carrier shall in each instance be afforded an opportunity to purchase the
home at such fair value before it is sold by the employe to any other party.

In determining whether loss is suffered and amount of loss, if any, in
connection with the sale of the employe's home for less than fair value plus 9%,
the company will take into account charges assessed the employe for realty
commission, title insurance fee, reconveyance fee, recording and escrow fees,
internal revenue stamps, prepayment penalty on existing mortgage, and appro-
priate pro rata of (1) taxes, (2) insurance, and (3) interest during period
involved when employe is actively endeavoring to sell his home for fair market
value (or other listing concurred in by the carrier), contingent in each case
upon the employe having paid the charge or fee involved.

When seller assumes fee or discount cost of acquiring new loan, this
will be paid by the carrier if approved in advance.

wWhere maintenance is required to maintain fair market value of home,
cost will be assumed by the carrier, provided advance arrangements are made by
employe with his employing officer.

Advances by the carrier (including interest-free advances arranged
with employing officer) are on basis employe is actively endeavoring to sell
home at fair market value (or other listing concurred in by the carrier), and
carrier may assume home at fair market value plus 9% if paying costs referred to
in this section.

(b) An employe covered by Section 6 (a) may, if he so elects prior to
receiving any benefits under Section 6 (a), accept the provisions hereinafter
set forth in this Section 6 (b) in lieu of and in full settlement of any claim
arising under Section 6 (a) of this agreement:

(1) If the employe owns his home in the locality from which he
is required to move and disposes of said home in order to relocate in the
locality to which he has been transferred, he shall be reimbursed by the carrier
at 9% of the fair market value of the home in question; and, in addtion thereto
10% of his equity of the fair market value of the home in question subject to a
max imun equity of $20,000 in said home. Such payment will be reimbursement for
expenses incurred and loss sustained in selling the property. In each case the
fair market value of the home in question and the employe's equity therein shall
be determined as of a date sufficiently prior to the employe's actual transfer
$0 as to be unaffected thereby.

(2) An employe electing not to sell his home may upon request to
carrier be paid 9% of the fair market value of his home, promptly after deter-
mination of fair market value.
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(3) The employe electing to accept the provisions set forth in
Section 6 (b) (1) or (2) must, within three years from the date of the event
which resulted in the requirement to move, so notify the carrier and pursuant
thereto execute all releases necessary as full settlement of any claim against
the carrier under the provisions of Section 6 (a) of this agreement.

(c) - If the employe is buying home under contract of sale arrange-
ment, the carrier shall protect him against loss to the extent of the fair value
of any equity he may have in the home and in addition shall as of date of trans-
fer relieve him from any further obligations under his contract.

(d) - If the employe holds an unexpired lease of a dwelling occupied
by him as his home, the carrier shall protect him from all loss and cost in
securing the cancellation of his said lease.

(e) - If an employe owns and occupies a mobile home as his residence,
it will be treated as a home under applicable provisions of this article, unless
the carrier and employe involved mutually agree to move such mobile home.

SECTION 7 - Changes in place of residence not cause by an employe
being required to change the point of his employment as a result of abolishment
of a permanent position are not comprehended by this article. Neither does this
article comprehend more than one change of residence caused by a single change
in the employe's point of employment. No claim for loss under this article
shall be paid if not presented within three (3) years (1095 consecutive days)
after the date of the event which resulted in the requirement to move.

SECTION 8 - Should a controversy arise in respect to the value of the
home, the loss sustained in its sale, the loss under a contract for purchase,
loss and cost in securing termination of lease, the employe's equity, or any
other question in connection with these matters, it shall be decided through
joint conference between the representatives of the involved organization and
the carrier by whom the employe was employed immeditely prior to the transfer,
and in the event they are unable to agree, the dispute may be referred by either
party to a board of competent real estate appraisers, selected in the following
manner: One to be selected by the organization and the carrier, respectively,
and if they cannot agree, then these two shall endeavor, by agreement within ten
(10) days after their appointment, to select a third appraiser, or to select
some person authorized to name a third appraiser, and in the event of failure to
agree, then the Society of Residential Appraisers or a comparable organization
shall be requested to appointa third appraiser. A decision of a majority of the
appraisers shall be required and said decision shall be final and conclusive.
The salary and expenses of the third or neutral appraiser, includin? the
expenses of the appraisal board, shall be borne equally by the parties to the
proceedings. All other expenses shall be paid by the part{ incurring them;
except that such expenses incurred by the organization shall be paid by the
employe involved. The salary of the appraiser selected by the carrier shall be
paid by the carrier. The salary of the appraiser selected by the organization
shall be paid by the employe. When advance payment of appraisal board expenses
is required, appropriate advances shall be made by parties responsible.

620




Tt Foaat? prass Companmy

December 6, 1982

Q.‘D. WALSH
nager Industrial (415) 541.1082
Relations PER 14-3(B)

Mr. R. B. Brackbill

General Chairman (3)
Brotherhood Railway Clerks
760 Market Street, Suite 1000
San Francisco, CA 94102

PFE NOTICE NO. © -
P/L NOTICE NO. L29

Dear Mr. Brackbill:

Pursuant to provisions of Article III, Section 2(a) of the Agreement of

September 16, 1971 and Section 4(a) of the PFE Aareement of January 7, 1980,

this letter will serve as not less than twenty @0) days'advance notice of the Company's
intention to abolish the following position in its Brisbane Data Processing Office (PFE),
and to transfer the DP work of such position as detailed from Pacific Fruit Express

Qompany (in Seniority District No. 1) to Southern Pacific Transportation Company

Pacific Lines) at San Francisco, California, in San Francisco General Offices Seniority
District effective January 17, 1983.

A. Position No. Title Daily Rate of Pay* Incumbent

DP-4 Head Clerk (Computer) $85.95 S. M. Littlejohn
*Subject to Cost-of-Living Adjustment.

WORK _TO REMAIN ON ABOVE POSITION:

None. Position to be abolished at PFE.

WORK TO BE TRANSFERRED TO SPT:

On and after effective date PFE is going to rely on SPT for Waybill output
from TOPS, for Interchange records and other related tapes. We will also

be getting from them Interline account settlement reports and freight
abstracts and in addition, beginning March 1, 1983, entire computer processing
of PFE roll, factor reconciliation and distribution of labor costs to
respecﬁ:i!ﬁedéuhtﬁ will be performed for PFE by the SPT facility.
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Coincident with this transfer of work from PFE to SPT Company, the following
position will be established on the San Francisco General Offices Seniority
‘htrict (SPT Data Processing) at San Francisco, California.
B.

POSITION TO BE ESTABLISHED AT SPT - SAN FRANCISCO

Position No. Title Daily Rate of Pay
Console Operator $87.56

*Subject to Cost-of-Living Adjustment.

The work to be transferred to SPT as the Jjob content of Position DP-4 will
consist of the functions and duties of Head Clerk (Computer) set forth in (A) above.

Cordially yours,

‘ nager Industrial Relations

Pacific Fruit Express Company

-
Assi stant‘ér%:—

Labor Relations
Southern Pacific Transportation Co.
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116 New MONTGOMERY STREET. SAN FRANCISCO. CALIFORNIA 94108
T.D WALSH 1N REPLY PLRASE REPER TO

I MANAGER PONOONNEL February 5, 1980 v. PER 14-3(B)

Mr. J. H. Groskopf, General Chairman (3)

Brotherhood of Railway Clerks R

Suite 1000, Phelan Building ECEIVED
760 Market Street FEB U6 19/y

San Francisco, CA 94102
PFE NOTICE NO. 2 SYSTEM BOARD OF ADJUSTMENT #94
P/L NOTICE NO. 1064

Dear Mr. Groskopf:

Pursuant to provisions of Article III, Section 2(a) of the

Agreement of September 16, 1971 and Section 4 (a) of the PFE Agreement

of January 7, 1980, this letter will serve as not less than twenty (20)

days advance notice of the Company's intention to abolish the following

position in its San Francisco Purchases & Stores Department (PFE), and

to transfer the clerical work of such position as detailed from
‘acific Fruit Express Company (on Seniority District No. 1) to

Southern Pacific Transportation Company (Pacific Lines) at San Francisco,

California, on San Francisco General Nnffices Seniority District effective

March 1, 1980:

Pos. No. Title Daily Rate of Pay* Incumbent
P-1 Steno-Clerk $69.00 Anne M. Hart
* Subject to Cost-of-Living Adjustment.
WORK TO REMAIN ON ABOVE POSITION:
None. Position to be abolished.

WORK TO BE TRANSFERRED TO SPT:

Perform secretarial duties for department head and assistants,
plus other clerical duties anc do general typing including
typing of purchase orders, bids and miscellaneous office

. correspondence including that covering purchases of materials
equipment and supplies. Do other duties as assigned.

Coincidental with this transfer of work from PFE to SPT, the
following position will bc established on the San Francisco General Offices
Seniority District (Purchases and Materials Department) at San Francisco:

1
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POSITION TO BE ESTABLISHED ON SPT-SAN FRANCISCO
PURCHASES & MATERIALS DEPARTMENT

Pos. No. Title Daily Rate of Pay*
' 244 Steno-Clerk $66.67
* Subject to Cost-of~Living Adjustment.

The work to be transferred to SPT as the job content of
Position P-1 will consist of functions and dAuties of Steno-Clerk as
set forth above.

Cordially yours,

o e dl ..

Managef'Personnel
Pacific Fruit Express Company

*
X . . 7‘\7‘[;).{.—_
Asst. Vice President
Labor Relations
Southern Pacific Transportation Co.
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grisbane, Fedruary 27, 1985

PACIFIC FRUIT EXPREZSS CCIiPANTY
SRISSANE, CALIFORNIA

TRICT
MENT 'AND VACANCY NOTICZ HO. 7

The fcllowing positions ar2 zbolished 2% closz of shift March 8, 1985:

Pesiticn z ¢ Incumbent Saniority Datj/

Clerk 3rissane J. E. Fiores 7/05/72

Augit 8ill
Clerk BrisSane XK. H. Feng !C/1=/58'/

Gzneral Clerk 3ristzns S. M. Tu /13/82
Clerk Bristzne K. E. Arms:ireng 121778762

These job 2bolishments are being effectec uncer the conciticns set forzh in TCPS
Arzicle I, Seczion 2, !tem 5, as proviced for in Arzicle i, Section ii theres?¥, and
Seczicn 2(C) of our January 7, 1680 agreemen:. As ready refersnca TOFS Arsicie I,
Section 10 provides in pertinent pars: “...A protected em:lovee shzll not Se
entitled to the benefits of Article Il during any pericd when furiougaes Secause of
rtﬁ:g:icn in force under the ccnditions se< fersh in Arcicle [, Section 2, I%tem 2
anc¢ 5.°

Zmolovees furloughed pursuant to this natice should make sure sheir address cn
file with the company is current and 2iso sleases have it incluce shene numser, iF
any, where ycu may be reached. ;

“r. R. B. Srackdill
G = 1 X ? sl - 4 .
enerz] Chair=an/8RAC L eie: P & TR C,':N-'-L? tierk

sl 'ausnis Sltad
2y (Er c;".-..se,r.d Lo ms uianing LLrld

- -

H. Balovich
Cheirman/Locge S04

“r. T. 0D, Walsh

b Y

Exhibit D




Per - 9
Brisbane, Marsh &, 15&5
Veg, Sieu M. Tu:

Refers tc 1985 Reducticn in Force Hotice Mumber 7 which eliminztes yeur
scsiticn due to Susiness Declire effsciive March Bth, 198S.

As an ans~er to your fnguiry, 17 vcu choos2 td go on furlcugh status
unée= 2ule S(R), your protected rate Lzon laser return t9 2ctive service c¢n
an assigned job will be the sane as that you currently Rold uncer the ter=s

cf tae rr2/3RAC Agreement.

Alsa, note shat under she te~Ts of the PFI/IRAC Agreement you will not
se eligidle for protection zay whiie furlcughed herein, 2s Recuction in
Torce letice No. 7 is an abcliskment of assigrment Jer the Decline in
Susiness clause.Article TZ, Seczicns 10 and 11 of the FZ TCPS Agreexment.

Truse t5is is the clarification ycu seek in ¢the circumstances.
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Brisdane, April 1, 1985

SSNICRITY DISTRICT 1
CLERKS' ASSICHMENT AND VACANCY NOTICE NO. 18

ALL coNezaNEd 2 :
20SITIONS \:V'a ISTD IN CLEZIXS'ASSISSMINT AND VACANCY KOTICE
NO. 13 IS ASSIGNZD AS FOLLOWS: ¢ :

STNIORCTY

pSS2TSON XO. POSITION | LecaTIoN 20T DATE

5 v MISC CLERX DIS3URSIMENT [ S-13-82

i
150 . CLERX DISBULTIMINT : -1-88

e

M2. R. B. BRACKSILL
MR. J. M. BALOVICH.
M2, T. D. WALSH
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MARe H 29 193y

‘D.F.E whas I\N ViolaTion oF Rule w17 wien THey
3uLLiTENED ToB %+ 141 AT A Lowsr RATE oF Pay THAN was
)REVICLS L/ EsTa bh'.sHeo, AvDO RgREEs 0/ S\gNAToQE To Corgec
THe RATE, quo Pn7 THe PresenT InCumbanT Siev-mei Tu The
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Brotherhood of Railway, Airline and Steamship Clerks,
- Freight Handlers, Express and Station Employes

J.M. Balovich 504

Lodge No

weet Address __1oa Valley Drive Brishane Ca_  9uLO0S

Mr. J. P. Segurson

Asst. to Vice Pres. & Gen. Mgr.
Pacific Fruit Express Company
Perishable Freight Division
Southern Pacific Transportation Co.
100 Valley Drive

Brisbane, California 94005

Dear Sir:

Claim is, by this letter, presented in behalf of every employee who holds
seniority on current PFE Seniority District 1 Roster (copy attached) account carrier
s wrongfully transferring their work to other companies, seniority rosters and/or
xempt persons in violation of the applicable agreement and carrier has, also, in
violation of the agreement laid off and is taking steps to further lay off claimants
through misapplication of the agreement's Decline In Business provisions and contrary
to their intent and purpose. Therefore, 1 hereby file claims for each such claimant
that he or she, at the employee's option, shall:

1) Follow their position and work with their full rights, or

2) be compensated at last assigned PFE rate or protected rate
whichever is higher until normal R.R.B. retirement age, or

3) be given, if they so elect, lump sum severance of 360 days' pay
at last assigned rate or protected rate, whichever is the higher
of the two.

Carrier has taken several steps to discontinue this perishable
freight division (i.e. PFE) in the near future and has given, is
giving, and is preparing to give away the work of claimants to
other unentitled to it and without handling and/or benefits as
provided in the agreement including the Agreement of January 1;51980.

Carrier has before used and has again commenced to use and misapply
the Decline in Business clause to effect longterm layoffs and/or
terminations of claimants herein refusing them the 1, 2, 3 benefits
above and/or the lump sum 360 days separation allowances to which
they are entitled under the agreement’'s terms.

-1-

.

Exhibit F




CONTENTION:

‘ Our PFE/BRAC Agreement, the February 7, 1965 Agreement and the TOPS

reement are thus being violated by carrier, as well as various memorandums and

ynderstandings regulating their application. These violations must stop and the
provided benefits including the option of taking 360 days severance pay as applicable
sust be granted upon request in all cases.

If your understanding of the facts is not as stated above, please advise
in writing wherein you contend to differ. Also, please honor this claim as required
by agreement but if it is your intent to deny same, promptly docket for conference
pefore doing so, advising when meeting will be held to discuss this continuing

violation.
Yours very truly,

¢cc: Mr. D. M. Autrey
Mr. L. 0. Batson
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- August 27,1985
J.M.Balovic
Lodge No.504 RECEIVED

BRAC
100 i o
100 valley Drive | juc o giec Cotye S0t

V .
Dear Mr. Balovich, mwmummwrrm

Refers to your letter claim of August 15,1985 presented in
behalf of every employee who holds seniority on current PFE
Seniority District 1 Roster and our conference regarding this
claim on the same date.

This claim is improperly before me as it is addressed to two
separate companies,PFE and SPT. PPE is not, and has never been,
a Division of STT Company. However, without prejudice to our
defense on the basis of improper presentation,I will accept this
claim for consideration.

You have not stated a specific basis for claim. Such non-
cpecificity constitutes a procedural defect and cannot be
answered in a specific manner. Your claim contends transferrance
of work and misapplication of the "Decline in Business® clause in
violation of the agreement, neither of which you prove and thus
it is hereby declined as no transfer or misapplication has taken
place. This is evidenced by lack of any such proof or specifics
in your claim which very clearly is merely an anticipatory claim
based on your expectations of future events. The  atter
anticipatory aspect precludes this claim and your universal type
presentation of this claim on behalf of all on the roster is a
wrongful presentation since it includes Officers, exempt
personnel, retired and otherwise inactive employees. This does
not comply at all with the Union's obligation to specify and name
claimants and it in no way fulfills the agreement regquirement
that claims have to be filed within 60 days after the
occurence(s) from which they stenm.

In conference, when I requested a specific instance of
transfer of work, you could only think of Group Life Insurance
work which you contend is"now done by SPT". I have investigated
this allegation and have determined that Group Life insurance
handling is still done here by Head Contol Clerk,Position No.
147. The data processing portion of this work was "Tops"ed to SPT
under the provisions of the PPE/BRAC agreement, and therefore
there was no violation of the agreement. . :

In conference when I requested that you provide specific
instances of misapplication of the "Decline in Business"
provisions, you could not cite any instance and indeed you have
not filed one specific claim in this regard since this matter was
taken before the Board(Public Law Board 3013). That Board ruled
that PFE had misapplied the clause by using an inflation factor
but had otherwise applied the agreement properly.

Exhibit g,.
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4 You alluded to a contention that PFE has manufactured a
decline in business and that a decline in business is not a
®*decline in business” under the agreement if PFE's actions or
inactions caused or contributed to the decline in business.
While your interpretation is beyond the written agreement, it is
also absurd as "business” is an interaction between a firm,
customers, and what can be described as "the environment®
consisting of all external and internal factors. To contend that
a decline in business should only be related to customer and
environment action (which cannot be measured independently) would
imply that PPE remain static in all aspects of business which
would have undoubtedly immobilized operations entirely.

As was discussed,PPE has aggressively sought new and
continuing business resorting to innovative contract offerings,
rate structures, advertising and transportation modes that tended
to maintain our revenues even in light of substantial reductions
in car loadings us a result of competition from Trucks. In
addition we have sought agreement with your General Chairman for
a revised labor contract that would ailow us to compete on an
equal basis in the refrigerated transportaion business.
Obviously, the necessity to continue to abide by our agreement
has placed us in a position that has definitely caused "decline
in business" as we have pointed out to Mr.Brackbill on numerous
occasions,backed up with full facts and figures. The actions of
PPE cannot be interpreted as actions that would "manufacture"
decline in business. Your claim in regard to "Decline in
Business® clause application is hereby declined.

This entire claim herein discussed is improperly before me
and is dismissed and denied for the reasons stated above.

uly yours,

Asst to

ce:T. alsh
uk.’gt:nckbin

L.O.Batson

D.M.Autrey




Mr. Segurson, you objected to my using the roster for my claim but the
company's one-sided, unilateral closing of PFE 1s an act against the whole Roster
to wipe out the dates and senfority of all. Finally, I will by copy of this letter
refer your undcceptable August 27 decision to the General Chairman for his appeal

and handling to a successful conclusion.
Sincerely, 2
iy BJOU-!J\

Lc SoH

cc: Mr. R. B. Brackbill
Mr. 7. D. Walsh




SYSTEM BOARD OF ADJUSTMENT No. 84

SRoTNEANO0S 0F RaNWAY, AIRLING AN Svganswe Crgnas.
Pagieny HanoiLgns. Earages and Svavion Emrroves

: APL-CIO
SUITE 1000 PHELAN BLBS. - PHONE 1410 000-0080

=)
700 MAREEY STACEY. 6AN PRANGISCO. CALIPOANIA 00103 ’FE-Z‘&-GO

September 4, 1985

Mr. T. D. Walsh, Manager
Industrial Relations
Pacific Fruit Express

100 Valley Drive

Brisbane, California 94005

Dear Sir:

We hereby appeal from the decision of Mr. J. P. Se gurson,
Assistant to Vice President and General Manager, Brisbane, California, claim
in behalf of every employe who holds seniority on current PFE Senfority

t Carrier is wrongfully transferring their work to
other companies¢ seniority rost t persons in violation of
the Agreement and Carrier has also in violation of the Agreement laid off
and is taking steps to further lay off Claimants through misapplication of

the Agreement's Decline in Business provisions, to:
(1) Follow their position and work with their full rights, or

(2) be compensated at last assigned PFE rate or protected rate
whichever is higher until norma) R.R.B. retirement age, oOr

(3) be given, {f they so elect, Jump sum severance of 360 days'
y at last assigned rate or protected rate, whichever 1is
the higher of the two.

The facts and Organization's contentions are as contained in Local
Chairman J. M. Ba2lovich's letter dated August 15, 1985 to Mr. J. P. Se.gurson,
copy :tnched. Kindly consider said letter embodied herein as part of this
appeal. .

Claim was denied by letter dated August 27, 1985 from Mr. Se gurson.
His reasons for declination are not acceptable to the Organization and it is
our contention that the February 7. 1965 and TOPS Agreement were violated.

Please acknowledge receipt and advise when we may discuss this
clain in conference with you.

Yours very truly,

O 2 ora kDl
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SYSTEM BOARD OF ADJUSTMENT No. 94

BROTHERNOO® OF RAILWAY, AIRLING AND Svgansuie CLgans.
Fagieny HanoLens, Exracss and SvaTion EnrLovES
APL-CIO
SUITE 1000 PHELAN BLDG. - PHONE (418! 980-0080 | ool
760 MARKET STREET. SAN FRANCISCO. CALIPORNIA 04103 wiene. PFE-20482-GO

goorne

September 11, 1985

79‘1./

- .
Mr. T. L. Walsh, Manager ;
Industrial Relations 1 l‘f /ﬂ/
Pacific Fruit Express
100 Valley Drive
Brisbane, California 94005

Dear Sir:

Referring to my letter of appeal to you datea September 4, file
PFE-2482-G0, the attached document was inadvertently not forwarded with
my letter, which is the Senfority Roster specifying named Claimants.

Yours very truly,

N Mra kBl

Attachment
cc: J. M. Balovich, LC




ATTACHMENT 2

SOUTHERN PACIF1C TRANSPORTATION COMPANY
(PACIFIC LINES)

and

PACIFIC FRUIT EXPRESS COMPANY

SPECIAL PREFERENTIAL BULLETIN NO. 22, SEPTEMBER 12, 1985

70 ALL CLERICAL EMPLOYEES ON SENIORITY DISTRICT NO. 1,
PACIFIC FRUIT EXPRESS COMPANY AND SAN FRANCISCO GENERAL
OFFICE MASTER ROSTER, PACIFIC LINES:

Pursuant to the provisions of Article 11i, Section 2(a), of the Agreement of
September 16, 1971 and Section 4 (a) of the PFE Agreement of January 7, 1980, the
following positions on Pacific Fruit Express Company, Seniority District No. 1,
Brisbane, Loading Services & Freight Claims (PFE), will be abolished close of shift
September 30, 1985 and work of said positions will be transferred to Loading Services
and Freight claims Marketing and sales Department of SPT at San Francisco (Bayshore).

‘ Position Number Held By Title Department

166 G. E. Shorb Special Investigator Loading Svc.8
158 M. A. Gregory Junior Claim Investigator Freight Clai

Effective October 1, 1985 the following ;ermanent ositions will be established
on Southern Pacific Transportation Company (Pacific Lines Loading Services and Freight
Claims of Marketing and Sales Dep2 ~tment San Francisco (Bayshore).

Position Number Title Hours 8 Rest Days Rate

058 Special Investigator 8:00 AM - 4:00 PM $108.55
059 Special Investigator Sat-Sun 108.55

*Rate includes $1.04 Cost-of-Living Adjustment

Preference of assignment will be made on the following basis:

1. To incumbent of the position to be abolished as the result
of transfer of work.

To employees who are displaced in chain of displacements
resulting from abolishment of permanent position involved
in transfer of work.

To other Pacific Fruit Express Employees, Seniority District No. 1.

To employees on Pacific Lines San Francisco General Office Master Boster.

o
Exhibit J
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INSTRUCTIONS:

Applications should state only positions advertised under this Special
Preferential Bulletin. Combining advertised positions of other bulletins which
"are separate and apart from this special bulletin will result in voiding of
said application. .

Applications should be filed with Mr. M. A. McGourty, Manager Loading
Services & Freight Claims, PFE Co. 100 Valley Drive, Brisbane, CA 94005.
Applications are to be received not later than 4:00 P.M. Wednesday, September 25,

1985.

Mr. R. B. Brackbill (2)
Mr. J. M. balovich -

LC of Lodge 604 (BRAC)
Mr. W. L. Lu?ue. LC of

Lodge 890 (BRAC)
Mr. T. D. Walsh




SEPTEMBER 18, 1985

ATTACHMENT 3
SOUTHERN PACIFIC TRANSPORTATION COMPANY (WESTERN LINES)
and
PACIFIC FRUIT EXPRESS COMPANY

SOUTHERN PACIF1C TRANSPORTATION COMPANY (WESTERN LINES)
SPECIAL PREFERENTIAL BULLETIN NO. 4

PACIFIC FRUIT EXPRESS COMPANY
SPECTAL PREFERENTIAL BULLETIN NO. 23

TO ALL EMPLOYEES ON SENIORITY DISTRICT NO. ) ROSTER, PACIFIC FRUIT EXPRESS

COMPANY, BRISBANE, CALIFORNIA, AND EMPLOYEES ON SOUTHERN PACIFIC TRANSPORTATION

COMPANY GENERAL OFFICES ROSTER, SAN FRANCISCO, CALIFORNIA, IN THE ORDER OF
PREFERENZE SHOWK IN °C° BELOW:

(A) Pursuant to the provisions of Section 2(b), Article 111 of the Agreement
of September 16, 1971, and Section 4(a) of the PFE Agreement of January 7,
1980, the following positions on Pacific Fruit Express Company, Senfority
District No. ), Brisbane, California, will be abolished close of shift
September 30, 1985, and work of such positions will be transferred to the

Accounting Department at the Southern Patific Transportation Company at
San Francisco, Californfa:

POS. DAILY RATE
NO. TITLE OF PAY INCUMBENT

150 CLERK 98.84 SHIRLEY A. HAUFF

147 HEAD CONTROL CLERX 105.68 KATHY KOTRONAKIS
00 ASSISTANT CHIEF CLERX 109.92 GERI L. SUMNER
149 MISCELLANEOUS CLERK 99.99 JOHN H. BAUMANN
140 EQUIPMENT AUDIT CLERK 101.94 K. H. FENG

122 CLERK 94.70 R. C. SOLDAVINI

128 MR CLERK 102.45 PATRICK F. NEWELL

RATES OF PAY INCLUDE COST-OF-LIVING ADJUSTMENT

-




(8)

Effective October 1, 1985, the following seven permanent positions will be
established on the San Francisco General Office Senfority Roster:

HOURS
REST DAYS DAILY
LOCATION MEAL PERIOD RATE DURATION

Manager, Accounts Payable
Addressee: - Mr. C. M. Brasher, Room 508

P-19 Youcher Clerk Accounts 7:15AM=-3:50PM 102.26
Payable Sat & Sun
12:25PM=-1:00PM

Permanent

Mznager, Payroll Accountin
Addressee: Mr, W.”R. Hurtt, 4 rannan Street, San Francisco

TK-226 Timekeeper Payroll 7 :30AM-4 :00PM 105.55 Permanent
Sat & Sun
12:20PM-12:50PM

A

Manager, Property Accountin
Addressee: MWr, 5. Jackovich, Room 508

Joint Facility Contract 7:30AM-4 :05PM 104.40 Permanent
Clerk ~and Joint Sat & Sun

Facility 12:25PM-1:00PM

Manager, Revenue Accountin
Addressee: Mr. R. A. Finkes, 475 Brannan Street, San Francisco

Sr. Tracing Tracing 7:30AM=-4 :00PM 99.87 Permanent
and Checking Sat & Sun

Clerk 12:30PM=1:00PM

Sr. Tracing Tracing 7:30AM-4 :00PM 99.87 Permanent
and Checking Sat & Sun :

Clerk 12:30PM-1:00PM

Sr. Tracing Tracing 7:30AM=-4 :00PM 99.87 Permanent
and Checking Sat & Sun

Clerk 12:30PM-1 :00PM
Sr. Tracing Tracing 7:30AH-4:00§H 99.87 Permanent

and Checking Sat & Sun
Clerk 12:30PM-1:00PM

RATES OF PAY INCLUDE CDST-OF-LIVING ADJUSTMENT




(C) PREFERENCE OF ASSIGNMENT WILL BE MADE ON THE FOLLOWING BASIS:

PREFERENCE OF ASSIGNMENT X2t & A o —————

1.  To employees who are {ncumbents of the positions to be abolished
as the result of transfer of work.

2. To employees who are displaced {n chain of displacements resulting
from abolishment of permanent position involved in transfer of work.

3. To other Pacific Fruit Express employees, Seniority District No. 1.

4. To employees on Southern pacific Transportation Company, San Francisco

Genera) Offices Master Roster.
INSTRUCTIONS

Applications should state only positions advertised under this special bulletin.
Combining advertised positions of other bulletins which are separate and apart
from this special bulletin will result in voiding of the application.

ONLY ONE APPLICATION IS TO BE MADE COVERING POSITIONS ADVERTISED IN THIS BULLETIN.

WHEN MORE THAX ONE POSITION 1S APPLIED FOR, BID SHALL BE JOINTLY ADDRESSED TC

EACH DEPARTMENT INVOLVED AND SHALL INDICATE ORDER OF CHOITE FOR ALL POSITIONS
FOR WHICH APPLICATION 1S MADE.

COPIES OF APPLICATION SHALL BE ADDRESSED AND MAILED TO ADDRESSEE SHOWN UNDER
DEPARTMENT CONCERNED. A COPY OF APPLICATION MUST ALSO BE SENT TO:

Mr. J. P. Segurson

Pacific Fruit Express Company
900 Yalley Drive

Brisbane, Californfa 94005

Time for filing applications for above positions closes at 5:00 PM,
Teptember 25, 1555

Y [
. 7, segurson

Asst. to Vice President § General Manager
Pacific Fruit Express Company

Qe

o Go n
Manager of Personnel Services
Southern Pacific Transportation Company

cc = Wr. R. B. Brackbilil, General Chairman
Mr. J. M. Balovich, Local Chairman

Mr. M. L. Luque, Local Chairman (Lodge 890)
Wr. 7. D. Malsh




Shecet No. 1 Sheets

SOUTHERN PACIFIC TRANSPORTATION CCMPANY
SPECIAL PREFERENTIAL ASSIGNMENT NOTICE NO. 4(SPT)
SPECIAL .REFERENTIAL ASSIGNMENT NOTICE NO.23(PFE)

ASSIGNMENTS EFFECTIVE October 1, 1985

To all clerical employees on Seniority Distri~t i1 Roster (PFE)
and the San Francisco General Office Master Seniority Roster.

Hours of Seniorit:
Assignment Position Assignment Date
ACCOUNTING DEPARTMENT

MANAGER, ACCOUNTS PAYABLE

P-19 Voucher Clerk 7:15AM-3:50PM *$102.26
MANAGER PAYROLL ACCOUNTING

Kotronakis TK-226 Timekeeper 7:30AM-4:00PM

MANAGER PROPERTY ACCOUNTING

Sumner J-18 Joint Facility Clk. 7:20AM-4:00PM 104.40
MANAGER REVENUE ACCOUNTING

Baumann Sr. Tracinga
Checking Clerk 7:30AM-4:00PM

Feng Sr. Tracingé
Checking Clerk 7:30AM-4:00PM

Soldavini Sr. Tracingé
Checking Clerk 7:30AM-4:00PM

Newell Sr. Tracingé
Checking Clerk 7:30AM-4:00PM

*ALL RATES OF PAY INCLUDE $1.04 COST OF LIVING ADJUSTMENT:

C . « O .//

gy * VU SERVICES 62i
SOUTHERN PACIFIC TRANSPORTATION COMPAN!
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Sheet No. 1 of 1 Sheets

SOUTHERN PACIFIC TRANSPORTATION COMPANY
SPECIAL PREFERENTIAL ASSIGNMENT NOTICE NO. 3 (SPT)
SPECIAL PREFERENTIAL ASSIGNMENT NOTICE NO. 22 (PFE)

ASSIGNMENT EFFECTIVE_ October 1, 1985

To all clerical employees on Seniority District 1 Roster (PFE)
and the San Francisco General Office Master Seniority Roster

Hours of Seniori
Assignment Position Assignment Rate Date

*  LOADING SERVICES & FREIGHT CLAIMS
MANAGER, LOADING SERVICES & FREIGHT CLAIMS

G. E. Shorb 058 Spec. Investigator 8:00AM-4:00AM *$10R.55

Rest Days -
Sat. & Sun.

M. A. Gregory 059 Spec. Investigator 8:00AM-4:00AM *$108.55

Rest Days -
Sat. & Sun.

¢ ABOVE RATES OF PAY INCLUDE $1.04 COST-OF-LIVING ADJUSTMENT

< 0 Canp

E. J. Carcé, Managef, Loading Services
¢ Preight Claims




September 16, 1985

T. D. Walsh
Manager Industrial

(415) 541-1052 Lo PER-46 (TOPS)

(Brisbane BRAC
Repr. Employees)

Mr. R. H. Brackbill

General Chairman

Brotherhood Raflway Clerks
760 Market Street, Suite 1000
San Francisco, CA 94102

Dear Sir:

Referring again to your September 4, 1985 appeal of case in PFE-2482-G0
which was duly declined by Asst. to Vice President and General Manager,
J. P. Segurson, under date of August 27, 1985:

Your getting so upset concerning this case at today's meeting has prompted
me to write you this interim letter. Please accept my assurance that no diminution
er trickdecreasing of the more complex claim you appealed was intended by my
short September 13 acknowledgment's mentioning only the “misapplication of the
Agreement's Decline in Business provisions.” That phrase in the brief acknowledgment
was followed by “etc,” a Latinism meaning “and others” which in effect abbreviates
all of the other items appealed by you in PFE-2482-G0.

However, maybe 1t was well you took issue with the point, as it gave me the
useful opportunity to express to you and emphasize again the procedural) defects on
BRAC's side. In turn, you emoted earnestly that you deem the Segursor. exceptions
empty of meaning, a position you did not and cannot maintain in the absence of proof
which BRAC has not advanced. Can you develop your argument on this facet with the
most substantial proof that you may have for our next meeting herein on September 19,
1985 (10 A.M.). Meantime, please endeavor to narrow-down and distinctly specify who
your actual claimants are in this case. The present slate of claimants is excessive:

In the latter respect, you are on very weak grounds arguing that you have
properly filed for all names on the Senfority District 1 Roster. It {is manifest
from the attached that some (marked A) are resigned and no longer in employment
relationship at all, others (B) are retired on disability or otherwise, others
sti11 (C) are holding exempt or excepted positions at present and so cannot be
deemed working in your craft currently for claim purposes. The claim's contention
that the Brisbane facility is being closed and the whole roster terminated is not
true on efther count.

8r. Brackbill, you well know, Brisbane has only been the main place for this

&Y

: -~ °
e
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Seniority District 1 Roster three years during which time some members were working
in San Francisco and others at Bayshore temporarily. Prior to that time, the main
roup in the rcster worked at 116 New Montgomery Street, San Francisco, 85 Second
treet, San Francisco, 111 Pine Street, San Francisco, and so on at other

San Francisco aduress>s. Further, notwithstanding your expressions to the contrary,

this office has no plan to cancel or eliminate the roster of District 1, although

the main location and/or decline of activity thereof may be subject to change as

they have in the past.

Accordingly, shall appreciate enhanced efforts by BRAC to define 1ts real
contentions herein, to tidy up 1ts position and restrain 1ts runaway rhetoric when
you meet with my representatives and me about PFE-2482-G0 on September 19, 1985.

If you do such homework well and efficiently, am sure we can make progress 2nd
perhaps achieve conclusive handling hereof without significant delay or d‘sappointing
results. See you on the 19th.

Yours sincerely,

= 1 Jes
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September 20, 1985

T. D. Walsh
Manager Industrial

(415) 541-1052 PER-46 TOPS

(Brisbane BRAC
represented
employees.)

Mr. R. H. Brackbill

General Chairman (3)

Brotherhood Railway Clerks

760 Market Street, Suite 1000

San Francisco, CA 94102

Dear Mr. Brackbill:

In further reference to your September 4, 1985 appeal in Case
PFE-2482-G0 of decision duly rendered by Assistant Vice President and General
Manager J. P. Segurson on date of August 27, 1985 wherein he declined the
J. M. Balovich's claim for Senfority District 1:

I wish to assure you this company lives up to its agreements and the
statements to the contrery by you and your representative at yesterday's meeting
are selfserving assertions empty of probative sugstance. Was somewhat disappointed
such statements would be voiced at all but more so that BRAC did not present
input of any “pith or moment® to support the weighty claim appealed in your
PFE 2482-GO case.

The company on the other hand respectfully but firmly directed your
attention to the following facts re claimants' status as reflected A, B, C in the
Senfority District 1 Roster that was attached to the September 16, 1985 letter
herein:

A1 of these claimants marked A are long since resigned from PFE
or otherwise out of service (See Attachment 1 next under.)

Claimants marked B thereon are retired on disability or otherwise
and are thus out of active service.

C personnel represent incumbents of exempt and/or excepted positions,
not proper claimants, and all now hold jobs. Also, I have marked as
C-1, all of the C's currently in course of transfer to SPT and leaving
PFE for jobs over there at the end of this month.

Preferential Bulletins for transfer to SPT are on the Board for those
marked D, they being the prior incumbents, who have already filed bid
slips to follow their jobs in all cases. Beginning 1n October the D's
will have been transferred under terms of the Agreement. (See
Preferential Bulletins attached.)

-1-
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§. Except for Balovich, Flores and Arriaga, who are at present
Business Decline layoffs, all marked E are undisturbed on
their currently assigned longterm positions. They are heing paid
correctly therein and they have not been in any way adversely
affected insofar as has been determined by you and BRAC.

Therefore, Mr. Brackbill, all your herein claimants have clearly been
accounted for in A through E, and none of them have been shown by you to be
aggrieved, nor do they have a claim in the sense of “a valid demand for something
they are not getting to which they are entitled under the Agreement rules."

They have no such valid demand at all, hence no claim and no grievance exist.
Contrary to your criticism of PFE handling, the limited layoffs in effect were
correctly handled when the Decline in Business clause, the twenty (20) day notice
called for in TOPS 4(a) and under provisions of the January 7, 1980 Agreement was
properly given covering the pending PFE/SPT transfers and the position; being
transferred therein were duly advertised by the Preferential Bulletin attached in
accordance with TOPS and the terms of the PFE/BRAC Agreement which are controlling.
Your rather brash broadside charging numerous rule infractions must then be
summarily dismissed since you have not pointed, nor can you point to a specific
provision, that have been contravened.

Regarding BRAC's repeated statements: “PFE is being discontinued* and
“this is all part of the merger," I have advice from my PFE management that was
confirmed to me again only yesterday, “"PFE as a corporate entity 1s slated to
continue for the foreseeable future." As tothis merger reference, there is no
pending “merger“ at all of PFE and essentially you and your side are indulging in
a digressive tactic pointing to the merger planned between two other companies,
the SP and Santa Fe railroads. You all should be more mature then to draw an
ouizide merger as a "red herring" across the progress of this case. Realism requires
we examine same within the confines of the confronting claim and circumstances.
This we have done 2nd you have failed to make a case.

In view of all of the foregoing, the decision of Assistant Vice President and
General Manager Segurson herein seems to have been judicious and there 1s no basis upon

which 1t can be disturbed by me. Accordingly your appeal in Case PFE 2482-GO is
hereby respectfully dismisscd and declined for reasons stated and set forth above.

Yours cordially,

TDW/bb
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* Octeber 2, 1985

Brisbane, California
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Brisbane, October 2, 1985

PACIFIC FRUIT EXPRESS COMPANY
‘ BRISBANE, CALIFORNIA

SENIORITY DISTRICT 1
CLERKS' ABOL ISHMENT NOTICE NO. 32

ALL CONCERNED:

The following positions are abolished at close of shift October 9, 1985:

Pnsition
No. Position Location Incumbent Senfority

136 Misc. Clerk Brisbane Armstrong, K.E. 12-17-63
133 Misc. Clerk Brisbane Lorentz, J. 10-13-69
156 Misc. Clerk Brisbane Royer, J.J. 4- 3-69
141 Misc. Clerk Brisbane Tu, S.M. 5-15-62

These job abolishments are being effected under the conditions set forth
in TOPS Article 1, Section 2, Item 5, as provided for in Article 1I,
Section ii thereof, and Section 3(c) of our January 7, 1980 Agreement.
As readx reference, TOPS Article 1I, Section 10, provides in pertinent
part: “. . . A protected employee shall not be entitled to the benefits
of Article 1l during any period when furloughed because of reduction in

force under the conditions set forth in Article I, Section 2, Items 2
and 5."

Employees furloughed pursuant to this notice should make sure their
address on file with the company is current, and also please have it
include phone number, if any, where you may be reached.

cc - Mr. R. B. Brackbill (2)
General Chairman/BRAC

Mr. J. M. Balovich
Local Chairman Lodge 504

Mr. 7. D. Walsh
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October 11, 1985

Mr. T. D. Walsh

Manager Industrial Relations e
Pacific Fruit Express Company ThY

100 Valley Drive B 1\\333
Brisbane, CA 94005 (UL

Dear Mr. Walsh:

With reference to your letter of September 20, 1985, File
Per-46 (TOPS, etc.), relative to employees we represent at PFE
headquarters, Brisbane, California, for consideration due them
per Local Chairman J. M. Balovich's claim letter of August 15,
1985 embodied herein by reference.

. Have taken note of your position that the C-1 and D employees
transferred to SPT have been provided for under the agreement and
I should hope so, but this PFE-SPT transfer covered only 12 :
claimants and you indicate the B's another five (5) are retired,
plus the A's numbereing eight (8) are resigned or in one case dead.
These numbers 12, 5 and 8 total only 25 out of a Seniority District
roster of forty-two (42), leaving seventeen (17) that are being
denied their options under TOPS and our implementing agreement of

January 7, 1980.

This handling is not nearly what the contract requires so
please be advised in accordance with Rule 23, that your decision in
this case is not accepted and the matter shall be progressed
further to a just conclusion.

Yours very truly,
cc: Mr. J. M. Balovich 4%27
‘ Local Chairman Lodge 504 AM -%f—'

any
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Brisbane, October 2, 98¢

PACIFIC FRUIT EXPRESS COMPANY
BRISBANE, CALIFORNIA

SENIORITY DISTRICT 1
CLERKS' ABOL ISHMENT NOTICE NO. 32

ALL CONCERNED:
The following positions are abolished at close of shift October 9, 1985:

Position
No. Position Location Incumbent Senfority

136 Misc. Clerk Brisbane Armstrong, K.E. 12-17-63
133 Misc. Clerk Brisbane Lorentz, J. 10-13-69
156 Misc., Clerk Brisbane Royer, J.J. 4- 3-69
141 Misc. Clerk Brisbane Tu, S.M. 5-15-62

These job abolishments are being effected under the conditions set forth
in TOPS Article 1, Section 2, Item 5, as provided for in Article 11,
Section ii thereof, and Section 3(c) of our January 7, 1980 Agreement.
As ready reference, TOPS Article 11, Section 10, provides in pertinent
part: “. . . A protected employee shall npt be entitled to the benefits
of Article 1I during any period when furloughed because of reduction in
force under the conditions set forth in Article I, Section 2, Items 2
and 5.°

Employees furloughed pursuant to this notice should make sure thefr
address on file with the company is current, and also please have it
include phone number, if any, where you may be reached.

gurson
Yice PAésident & General Manager

cc = Mr. R. B, Brackbill (2)
General Chairman/BRAC

Mr. J. M. Balovich
Local Chafrman Lodge 504

Mr. 7. D. Walsh




~ Brotherhood of Railway, Airline and Steamship Clerks,
Freight Handlers, Express and Station Employes

‘ ~ .- lovich Lacee No504

set Ascres S5 225X Piaza $10 v Citv, CA 4015 _ October 25,

2. J. P. Segazsen, Claizms Official
srisha=_e Sivision (PFE)

sushesn Facsific Transportation Co.
0 Valley CSrive

cistane, CA 6543203

ta> Sis:

85, and following, Mr. Thomas D. Ellen discenzinueé ani
azicns at the headguarters facility here in Brisbane,
1) and transfec-ed all ouz work to Southern Pacilic
s=pany ' Francisco.

Eswsves, ne 1llcweé only nine (%) of the assigned Scisbane emplcoyses <o
slicw tne w<ccox even tihéugh the werx of seventeen (1l7) pesiticns werse in
‘t:;zs!s:. The other eight empicyses affected were thus illsga.ly ané
MPEzlv shus ous frem their right to follew their’ jebs, then taken Z:zom
enicrizy Diszzict 1 Roster to the General Cffices (SPT) Roster, namely:

Na=e cf Claimans Position Helé Seniczitv Dacze Date Severe?

'R. I. asmstrzons  Misc. Clezk 12/17/63 ©10/09/85%
. M. 3aloviech Misc. Clerk 8/19/71 10/01/85
B. Y. 3cuscurlia . Secretacy 12/16/68 11/01/85
S. £. Tioces Clerk . 7/08/72 10/01/85%
A. D. lang Asst. Chief Clerzk 9/23/52 11/01/8%
J. Lesentz Misc. Cleck s 10/13/69 ‘10/09/€5

5. Reves Misc. Clesk . 04/03/69 10/06/6%
§: R 23 Misc. Clezk 0S/15/62 . 10/09/8%

R & W M -
°

L !ﬁc ssaseguence ¢f such company handling leading up to Octobers 1 Y
cca==g>r -, 652 -esulted in the wrongful dismissals of Claizand 1l thrsugh
‘::! e2sve. In this, the Agreement was heavily violated as follicws:

2. 22le 15 zezés: “"When two or mcre offices cr depaztzents ace
2, emplovees af%eczed shall have prics righss to
ing pesitions in the consclidated office cr depaczmenss...”

T=is previsicn was not lived up == at all in your zecent conssliZating

.
-_o
= e ) o

-
S Tuamt - 1% &mar @a Sogeranes 6! Lags? - S4AWOIU 81 Ingustne Crgsaustien e Coresun Lossw Ssnpns
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i‘,—-—:is'bano Offices with( .id General Offices in San Cﬁl.-ei'nciseo. Claimants
’.:hg;o bacred from following their work, a basic agreement right recognized
o br&llo \

: 2. Secondly, and more seriously, both the February 7, 1965 hetional
Agreecent, and the Jazuary 7, 1980 TO S Agreement directly provide in the
Cleazest térms for coatinuing "protected pay® in favor of these Claimants
i. =e they were displaced by management actions taken inci.ant to the
orthconing merger and such fact cannot be covered up by hoax Loss in
Business statistics or other gimmickry. The latter cunning tactics must

not deprive the Claimants in this claim of the protection due them under the
coatr-acse.

Eacnest request (s made that said violations of our contract be
correctec rnow - (1) by the reinstatement of Claimants to the payroll at
thei= p-otected rate immediately with backpay for all days unpaid to-date -
(2) Sy che placement of these eight Claimants' rnames with their earliest
seniority cates in the SP General Offices' Roster which due to the transfer
possesses their wosk and - (3) Ly naking their Agreement mandated optien
avaiisble to them so that Claimants, who so elect, shall recieve, in lieu
©f all cther beneficts, a lumpsun Sepacation Allowance cf 360 ‘days pay at
theis last assigned pay-ate or protected rate, whichever is higher.

Claim is fccomallr made to the Compary for the berefits descrided in
the Jc-egoing fcr the agreement so preovides, ans that is how it has always
Desn rancdled in the past. As ready ceference, zhis is a list of lumpsun
Sezacazica Allowance zayments paid unédes the AgTeement to cur members since

stateé adove.
visws &iffer so that

i9€8-25
1969-25
1970- 2
i971-25
2972-23

1973-33
1974-13
1975- 8
1976- 8
1977~ 2

1976-21
1979- 2
1980-14
1981- 1
1983~ 2

Flease also allpw this”sli;n as presented and make Claimants whole as

If ycu do not a

!ou:s.chy truly,

'Q,: )10 S WIS N

gree, can you advise in writing wherein vour
anc diffecerces can be resclved in conference?
clai= is paid as presented conference will not be necessary.




P-6-21
Novemder S, 1985

¥r. J. M, Balovich, Local Chairman
s2AL Lodge S04

€1 Park Flaza, #10

Oaly City, california 94015

Cear Sir:

This has reference to “"protection” claims for eight (8) Bristane cierks that
veu #iled undar cate of October 25, ‘1935, addressed to the former aesignated
cfficer, J. P. Segurson, which is ncw before me to answer.

It ~2s s:at2¢ to you previously by Mr. Segurson in handling of your last clain
thas these resuctions at issue here stem from a decline in susiness (D!3), for
whiza, as yo: know, "protective pay previsions” do not apply. They are DI3
larcffs, not cismissals, severances, or merger-related as you allege. The
ri=s {S) ccher e->loyees ycu meatica in Paragraph 2 went to Jjobs on th2 rail-
ros=< 2s & resuit of the duly-2pplied Sulletining rules of the Ajreement, 2nd
if trere had Sees cause to so bulletin the job or jobs of ycur eight (8) rzmed
clai-ants, they, too, would have goiten preference and have tecome assigned

in tse same way; such latter bulletining was not called fer nor feasible.

The refererce you make to Rule 14 is not in the least relcvant decause offices

or depariments were not here being consolidated = only certain individual
pesizions fram several offices were rebulletined, a very different situation.
As t3 your attempt to dismiss PFT loss-in-business data as ungenuine, thcse
currens loss-in-business figures resain undisputed and unrefuted by your
orzanization. Lastly, the listing from BRAC records of 19€8-1983 separation
21lowances paid only serves to show this company lives up to its agreements
as 2:plizadle, and those were proper cases for “separation c\lguances.'

The instint case is, as verbally explained, totally different, having reference
clearly %0 decline-in-business reductions which the Agreement exempts fro<
*protestive” exactions. Oue to all of the foregoing, please be advised that
srase 2laims are declined by this letter. :

Yours truly,

LGN

cec = Mr. T. D. Ellen
Mr. T. 0. Walsh

F.hibit O
sm T
.s.’olls
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rieno PFE-2489-G0

December 16, 1985

Mr. C. E. Lamb, Manager
Industrial Relations

Pacific Fruit Express Company
One Market Plaza, Room 304

San Francisco, California 94105

Dear Sir:

rganization's contentions are as contained in
‘2.2l Chairman J. M. Balovich's letter dated October 25, 1985 to the former
designated officer, J. P. Segurson, copy attached. Kindly consider said
letter embodied herein as part of this appeal.

Claim was denied by letter dated November S, 1985 from Mr. L. 0.
Batson. His reasons for declination are not acceptable to the Organization
and it is our contention that Rules 9, 14, and 19, among others, of the
current Clerk's Agreement were violated.

Please reference enclosed letter of February 6, 1980 by W. R.
Denton wherein he references the January 7, 1980 Agreement between B.R.A.C.
and PFE making PFE a party to the TOPS Agreement , specifically the language
“We are now in a Position to use the new B.R.A.C. Agreement...to bring such
work under our Jurisdiction".

Continued on Page 2....

Exhibit(@”,




Mr. C. E. Lamb December 16, 1985

PFE-2489-G0

Carrier fails to comply with the January 7, 1980 Agreement
and the intent of the February 6, 1980 letter in connection with claim
herewith submitted.

Please acknowledge receipt and advise when we may discuss this
claim in conference with you.

Very truly yours,

VA I 7%

Attachments




LEE J. KUBBY, .
ATPOONEY AT Law 839 WESY PCrnGTON 08Ive

SUITE OnE wunDRCD
A PROFESS IONAL CORPORAT 1OM SUNNTVALE, B 1000usa 52007

- 14081 730-0063
IR ORI

2300 CL Camin® OCay
OnE wyYnOacH TCw
PaL0 ALTO. CALIPOMNIa §43060

Octobar 18, 1985 10181 929983

PLEASE 2C3PI w0 TO

Pale Alte

Mr. J. M. Balovich

Local Chairman BRAC

Lodge 504

100 Valley Drive

Brisbane, Califcrnia 94005

Dear Mr. Balovich:

The enclosed letter to Southern Pacific Corgoration is
self explanatory.

Demand is hereby mace for your union to protect its

menmber, Sieu-Mei Tu, and to provide her legal representation
anc support in this time of great trzavail.

Very tzuly yours,

2 [t

LIK:en
Enclosure

€S: James E. Weaver
G. S. Coleman

sm T
)'I.H‘.." ( 7
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LEE J. KUBBY

. ATTORNEY AT LAwW B89 WCBT ACMINGTON ORIVE
: BWITE ONE =unDRED
‘ SUMNTVALE. CALIFOANIA §2007Y
. 1908 736 006D

= E280 €L CAxinO ACAL
ONE NUNOARCD TCN

‘ Jlnulry 20 P} 1986 ; PALO ALTO. CALIFOANIA §2300

PLEASE ACSPOND TO.
Palo Alto

Certified Mail #P 429 123 794

Mr. J. M. Balovich
Local Chairman BRAC
Lodge 504

100 Valley Drive
Brisbane, CA 94005

RE: Sue-Mai Tu
SSN: 569-54-5736

Wrongful Termination by Santa Pe Southern Pacific
Corporation, October 2, 1985

Dear Mr. Balovich:

On October 18, 1985, I wrote to you concerning the termination of
Mrs. Tu from her position with Southern Pacific and demanded for
you to protect her interest and support. You have made no
response to that letter and taken no action to protect the
interest of Mres. Tu.

This is to advise unless you immediately take action no later
than five (5S) days from the date of this letter, Il intend to
include you in an action concerning her rights and to hold you
responsible for a bad faith refusal to perform your contractual
duties to Mrs. Tu regarding this distressing incident.

Very truly yours,

Kubpy
LJIK:mbh

ec: Sue-Mai Tu
1697 Hickery Avenue
San Leandro, CA 94579

EXHIBIT A et e 6C1




SYSTEM BOARD OF ADJUSTMENT No. 94

Be0TNEaN00 oF RAILWAY, AIRLING AND STEANSNHIP CLERKS.
Pagieny Hausizsne Exragss and BTATION Enrroves

APL-€I10
SUITE 1000 PHELAN BLDA. + PHONE I8! 900-0086 1 ewe

700 HAGEET STREEY. BAN PRANGICO. CALIPOANIA 04108 mena Lodge 504 PFE

January 28, 1986

Mr. Lee J. Kubby

2390 E1 Camino Real

One Hundred Ten

Palo Alto, California 94306

Dear Sir:

Reference your letter of January 20, 1986 to Mr. J. M. Balovich
;o'lativc to matter you are nandling in behalf of B.R.A.C. member Mrs.
v.

Your letter was addressed to Mr. Balovich at 100 Valley Drive,
Brisbane, California 94005, a building that is closed. Your letter
was forwarded to SPTCO. One Market Plaza, SPTCO Headquarters, and finally
to me. Let me assure you, Mr. Kubby,.that B.R.A.C. s progressing a
claim in accordance with the PFE/B.R.A.C. Agreement in behalf of Mrs.
Tu and a1l other B.R.A.C. PFE clerical employes affected by PFE Manage-
ment decision to close the Brisbane PFE office. :

Any further communication in regard to Mrs. Tu's relationship
with the Pacific Fruit Express Company should be directed to my office.

Yours very truly,

VAo 7

cc: Mrs. Sue-Mai Tu
1697 Hickery Avenue
San Leandro,Ca. 94579

Exhibit s .
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and =0OPINION AND AWARD
“(Transfer of work-

= separation allowance)
BROTHERHOOD OF RAILWAY, NAIRLINE

AND STEAMSHIF CLERKS, FREIGHT
HANDLERSG, EXFRESS AND STATION EMFLOYEES

The hearing in  the above matter, upon due notice, was held in
Stamford, Connecticut on August 6, 1987, before I.M. Liebermar,

serving as Chairman of the Board of Arbitration, in accordarce

wi'th the agreement between FPacific Fruit Express and Frotherhood

of Railway, Airline and Steamship Clerks dated July 15, 1987.
The partiecs waived the tripartite provisions of the Agreement in

favor of a single arbitrator.

The case for FPacific Fruit Exzpress, hereinafter referred to as
the Carrier, was presented by K. K. Feifer, Assistant Vice
Fresident, Labor Relations. The case for the Brotherhood of
Failway, Airline and Steamship Clerks, Freight Handlers, E:press
and Station Employees, herein after referred to ae the

Organization, was presented by R,I[3. Brackbill, General Chairman.

At the hearing the parties were offered full opportunity tu uffer
evidence and argument. Both parties submitted documents with the
substance of evidence in Lhe case together with oral arguments

to supplement that documentation:

Exhibit T




THE 1SSUE

From the entire record the issue may be posed as follows:

!

"Did the Carrier violate the Aqgreement by fairling
to grant Claimants the right to follow worl:

from the Pacific Fruit Express Company

to the Southern Pacific Transportation Company
or, in lieu thereof, grant Claimants separation
allovwances as provided for in the January 7, 1%980
Agreement?"

RISCUSSION

The Carrier herein during this period was a wholly

owned subsidiary of the Southern Facific T-ansportation Company,
On Mugust 15, 1985 following an article which appeared in the
press  the Organization filed a claim on behalft of all the
employvees (42) on the Facific Fruit Express Seniority District I
Roster alleging that Carrier was wrongly transferring their
work o other companies in violation of the Agreements and also
way taking steps to lay off all the Claimants through
misapplication of the Agreement’'s decline in business provisions.
In the Claim the Organization insisted that the enmployees follow
their position and/or work with their full rights and be compen-
sated at their last assigned rate or protected rate, which ever
ig higher, until normal retirement age, or be given, i1 the
employee so elects, a lump sum severance of 360 days pay ak
their last assigned or protected rate, which ever is the higher.

The organization alleged that Carrier was taking steps to




discontinue the Ferishable Freight Division of its activities,

name:ly the Carrier herein, and .as Qiving away the work of

Claimants.

Carrieor insisted that the Claim in question herein was premature

and  anticipatory. Further, Carrier alleged that its actions vere

in total concord with the provisions of the applicable Agreements

of 1971 and the Special Agreement of January 7, i980. By letter
daled September 9,y 1985, Carrier gave notice under those
Agreements (20 days notice required) of its intent to abolish a
number of positions in its Brisbane Headquarters and to transfer
the clerical work of those positions $i  Southern Facific
Transpurtation Company., Mine employees were offered the
opportunity to transfer with their positions. The remaining
positions were abolistzu. Mine nositionl were created at the
Southern Pacific Transportation Company in its San Francisco
General office. All employees who were not offered the
opportunity to follow their work when the Brisbane office was
subsequently closed, were furloughed, Lhus triggering the claims

herein,

Carrier relies in part on the decline in business of this

Carrier, Specifically, Carrier notes that the business decline

62u




vau caused by the competition of the trucking 1ndustry’ to  the
particular speciality of this Carrier. 1In that conte:ut it is
noted Lhat the 1971 Agreement between the partivs provided for a,
formula to determine decline in business which sct forth that a
decline in business in excess of 8% of the average percentage of

both gross operating revenue and net  ton miles in any 30 day

period, compared with the average of the same period for the

vears 1940 and 1969 would permit a reduction in permanent

positions and employees.

It die noted that that formula was amended in the course of the
January 7th 1900 Agreement between the parties (specifically
Facific Fruit Euprees) which specified that the percentages would
be compared to 1978 and 1979 and that the old formula would be no
longer applicable. In accordance with the rew formula, Carrier
siubmitted information concerning its activities during 1785 as
compared (o the averages of 1978 and 1979. Those figures on a
month by month basis indicated declines ranging from January of
1985 where: there was a 32.5% decline Lo December of 1985, where
there was an B85.18% decline. it is evident from an analysis of
the figures that there was a precipitous decline in Carrier’'s
revonue and ton-miles during the year 198%. In fact - the figures

slhow that the least percentage of decline during the 12 month




