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M<n i c j . l CJ. c u r r e d i n J u n o o f 1 9 0 5 . w h e n t h e r e w a r m e r e l y a 1 6 . . : i 9 y . 

( l e t l i n e ( m i n u s t t i e 5V.) a n d t f . e h i g h o c c u r r e i l i i N o v e m b e r o f 1 9 0 5 

w h e n t h e r e w a s a 9 7 . . ; i 6 V . d e c l i n e . 

S i v e r . , 1 p r o L l i ' m s e , : i s t i n t h i s c l a i m . F i r s t , i t i s e v i d e n t t h a t 

t h e r e w e r e c e r t a i n s p e c i . i c f u n c t i o i t a a n d w o r l . w h i c h w e r e 

( r . . i .H f , . r . I ,1 f r o m C a r r i e r t o t h e S o u t f i e r i . f c ^ c i f i i I r ,u .«_ p o r t a • i o o 

( o i i . p o i y . " t h o s e w e r e s p e c i f i u f l a n d s p e l l e d o u t m C a r r i e r s n o t i c e 

l o t h e o r i i a n i r a t i o n m a c c o r d a n c e w i t h t h e A g r e e m e n t . C e r t a i n 

e m p l o y e e s w e r e p e r m i t t e d t o t r a n s f e r a n d f o l l o w t h e i r p o s i t i o n . 

T h e o r g a r . • • . f i o n a l l e i j e u t h a t c e r t a i n o t f i e r w o r l w a i . n l s u 

I . a . i ' j f e r r e d t o t h e H o u t h e r n P a c i f i c T r a n s p o r t a t i o n C o m p a n y u f i o n 

I h. I I . . . - . i n . I o f I h e f.r i n b a n e o f f i c e u f C a r r i e r . H o w e v e r , t he» e i s 

n o e v i . i i . ' o r o w h a t e v e r t o i n d i c a t e pr CM: i ' i n 1 y w h a t a n . f j u n t o f w o r l ' h e 

O r g . u i i ir .tt 1 o r i c l a i n i n wa«» i n d e e d t r a n s f e r r e t ! . 1 t ie l a d o f e v i d i ? n c e 

.h.U o ' i 1 I. i m p u > : L S i b l e f o r t h o A r b i t r r s t o r L. i t l e t e r m i n e t h a t t h e r e ' 

i j . . ! i i i i l e . - t l • - . u t f i c i t n t w o r l t r a n s f e r r e d w i t h o u t t h e c o m t.n.i t a o t 

o f i p o r t u n i t y for- e. i .p 1 o y e e ' i . t o f o l l o w t hf.« i r l i o r l . T l i e r e i s o u 

. v i i l i i i f e , a n d t h i s i f . p a r t i c u l a r l y H i y n i f i i a n t , o t l h e 

I-., t . . .hi 1 • h i h i ' i i t o f .-.ny o e w p o - i i t i o i i s l i i ; - y o o d t h o s e i o d i c . . t » M l h y 

f ' t r t i - t o l t i r t f . e r l f t c i n c j o l t h . B r i t . b a n o o t f l c e . I h e 

Or «p<ni ; - , * t i ( i n r e l i e - v o n A r t i c l e I V 3 e ( l i o n I ( ,\ ) o f t h e J a n u a r y / , 

i .L. vr 
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190.:. A.ireoment i n v.upport of i t s c 1 a i m̂ . . U n f o r t u n a t e l y , those 

l.r.,vi..,inn.i w h i c h d e a l w i t h an employee l o l l r . w i n g h i s wor. ,.r 

being p e r m i t t e d a r,everaf,r:e a l l o w a n c e r e l y on f a c t s wtii,:h ..re n.,t. 

" V I . l e t Lhic. m a t t e r . C a r r ' i e r hat s u b m i t t e d H...ple e v i d e n c e , h.,t 

Xt«: t.u.Mn.-:s d . - r l i u e d p r e c i p i t o u s l y d u r i n . i the y e a r 19H;s. in 

••«'<"l.,.n tt.ere i f . no e v i d e n c e t h a t any p o s i t i o n . , ^».re es t ab 1 i v t.. .1 

- t Iho 'M,.,tl„.rn r-.u;,tic T r a n s p o r t a t i o n Compa.iy to which the 

fnr l,...,,h...i e m p l o y e e s from B r i s b a n e .c^uld a s p i r e . C a r r i e r 

•iiM.p.,r ted t h i s p r a c t i c a l a p p l i c a t i o n of tf.e Agreement by 

provi.l.r.g copy of former B. R. A. C. t-ieneral Chairman T. J . 

i M e l h O c t o b e r r>, 198? l e t t e r i n t e r p r e t i n g the A.^reement wherein 

I.O v.'..t..d: •• . . . p a r t ie.=, to the Septemt^er I h . 19/1 Agreement A r t i c l e 

IV S t : c t i o o I ( a ) . . . s i n f - n no p o s i t i o n s a r e be i n g e s t a b l i s h e d , .sn 

.mployoe c a n n o t f o l l o w h i s worl •• C l e a r l y , P a r a g r a p h Z of 

t i c l . . IV S u c t i o n lA which p r o v i d e s a s e v e r a n c e a l l o w a n c e i s not 

..ppl i c . b l e ..ince t h a t p r o v i s i o . i r e l i e s i n p r i n c i p a l part on l h e 

r e g u i r e m e n t of «,i employee to move f i i s r e s i d e n c e i n o r d e r to 

Ic.Uow h i s p o s i t i o n or worl.. There w..s no reguirement t h a t an 

.mpl..»..,. from Brisb.^ue fjoing l o San I r a n c , s r o , even i f a p . i s i t i o n 

wer,. . w a i l a b l e , wr.ulil be r e i | u i r e d to move h i . r e s i d e n c t ( t h e 

d i s t a n c e was n o t t f i a t g r e a t ) . 

t h e r e f o r e , i t i s apparent t h a i tf.e O r g a n i s a t i o n h.,u 

not p r e s e n t e d f a c t s w h i c h would i n d i c a t e t h . t t h e r o was worl-
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ifKJec-d t r a n s f e r r e d from C a r r i e r to i t s p a r e n t i n San F r a . u r i s c o , 

whi , I, . . ( c r u e d to t h e i n c u m b e n t s wl»o were l a i d o f f i n B r i s b a n e . In 

a d d i t i o n . C a r r i e r h a s s u b m i t t e d s i g n i f i c a n t e v i d e n c e w i t t i r e s p e c t 

to I t s d t c l m e i n t » u « i n e B S . I t i s a l s o a p p a r e n t t h a t t h i s e n t i r e 

m „ t l c r may tie c ĥ xr ac t e r i ;:ed ..s the p a r e n t tompany t a l lo.j b o i l 

wfM I Irom I t s cwn s u b s i d i . . r y . £,uc li . a c t i o n s have long been hi 1 d >o 

be pr opt-r and do n o t c t j n - i t i t u t e "coori l i n a 11 f)ns" or t r i f j g e r i n . j 

meth . .n isms f o r v a r i o u s p r o t e c t i v e b e n e f i t s ( s e e S . B . A . 6 o 5 . 

Aw.x. d-. ' 9 o . n i i l , n ? 0 and o t h e r s ) . Thei e i s . m f a c t . . . . . R u l e 

'..ui.p.ir l f o r C l a i m a n f s f . o s i t i o n . However , i t n.ust be no ted t h a t 

i t I S e ; : t r e m e l y d e s i r a b l e t h a t ttie emj i loyees wl«j were l a i d o f f 

.>t Hr i»-.lian» and f u r l o u i j h e . l i .tifiuld be g i v e n p r m r i t y c o n s i dor at n.f, 

fo. f u t u r e opeoiiup.i a t the Bouth.M n P a f : i f i c T r a n s p o r t a t i o n 

li.mp..ny i n t f ie S a n F r a n c i s c o G e n e r a l o f f i c e . The A . ' b i t r a t o r 

c a i u m t mandate s u c h a c t i o n but c a n r ecomtnond i t s t r o n g l y . 

Ic . i t h e torcMioinfj r e a n o n s , however , the C l a i m s m t h i s inEt<,i.ci.^ 

do not f iave m e r i t and they must be d e n i e d . 

i I . t " 
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^ f 7 J l \ Z t " " " ' ' V " ' ° » * t e t h e A g r e e m e n t b y 
f 1 i . i g t u g r ^ n t e m p l o y e e s t h o r i g h t t o 

I- ^ ^ ^ r ' ^ - — t o t h e S o u t h e r n 
^ M i f i f f r o o s p o r t . , t i o n C o m p a n y u r i n 1 , e . . 

1 - M . L i e b e r m a n , A r b i t r a t o r 

^ i t . . .mfor ( 1 . C o n n e c t i c u t 

Mov eni b e r 3 0 , 1 9 Q 7 

i. I C .1 



j SERVICE DATE | 

iCi oonoiszoN ZVTIMTATI 

riaaiwa Ooekat Ma. 10400 (tuk-Ve. ai) 

•AII7A n aoomut VACzrze ooiti««Arzoir CONTML 
yaezrze iiMitKirTATZoii ooNFMnr — ooomxN 

DMlMt Jaauary aS, Hit 

Za a «Mi«iM in tai* proeMdia? Mxved oetea«r 10, \%%%. 
?!!-^-!? g f " - * ^ " N r ^ ^ l f i Trinoni ra. a x.c.c.aa 
70t (IZU), fto daniad ta« prepe««d aarvvr of Tha atahison, TOMIUI 

»*Al»«y Cnpany (AT»r or aanca fa) and ta« doutaarn 
Pacific Transportation Coapany (•«). rttia fanta Va douthoni 
Poeldc Corporation (SPSr) had owned tha otook ef •» ainco 
DocaaMr 1>«3, whan tho Coalaaien approved uaa of an iadooondant 
voting cxuat to held tho atock of tho ttt, onahllno tha heldlAo 
eei^aiaoa ef tho two railroada to aar^o. cnoo tho ^ •arvor of the railroada waa denied, aad la order te avoid a 
violation of the Znteratate CoMorea Ast, 4f O.i.c. U343/ fpsp 
waa roquirmd to dlvaat ita intereat in eithar fanta Pe or fPT. 

(ftio eraado). end hy deeieien eerved toptasber la, IMt, •tg 
Qranda Induatrl». S^. . awwy fp]tftng 
lie flranda Maatarri a ^ i i i ^ ^ ^ r«.̂ ;v'"'ĝ ::V;̂ ,*y.lSgh?;i!̂ Sht$fe 
TraniMrtitlan CflWinv, J _ l™.ai " (jĵ flMadST thit " 
aoqulaltlon wee approved. Tha vetiag'Truatwee dlMoIved on 

13; *̂««« whan tha l i e drando-dPT aoqnialtioa waa 

wp.^ ^ ^ ^ fnatfi prMOodlng, the Hallway Uher 
Kxeeutiveaf Aaaoeiatien (Bm) and tha Zntemational tretherheod 
of Teaaatera (ZW) ar^ad that eertaia dPT and danta Pa oasleyae. 
had boon advareely affected hv aotloaa of their apleyeretahan 
la anticipation of the fanta Pe»fPT Mrgar. Zn aH gr>,w». tha 
union* ur^ed that the relationahlp between the aio er«̂ S.'' 

«»• •lir^tfy ««nlad u u ooae BadrhSthmireada 
!••*•» protective conditiona at 40 O.f.c. 1X347. 

Wa eeneludad that we had no authority in eonneetien with th* aia 
fizaada ecqulaltlon to aandata protective cdnditioae aa aouaht by 
tha uniene. flip op. at p. *s. We otatod, hewover, that due to 
our eonclnuino iurladictlon ever the votin« truat. arap waa in a 
? i ' f * f l " * ^ Wo erande. «e otatod our belief 

P**̂ ' to afford enployaoa edveraaly 
affected by aotlona of fPfp labor protection in this docket. By 
netiea aerved fepteaber a7, ifft, in this subnuabered prooaedino 
wa aou9ht coMonte on whether tha CoaBlaslon has tha authority to 

J ' ^ * ' protective conditions, whether ouch conditiona 
•re warranted here, and, if ae, how the eendltloaa ahould ba 

Zn reeponea to eur notlee. we 
irap and SPT and rapllee froa the 

Ived 
three parti 

>ta frea 
ea.' KUk haa 

. "Wider 4* O.f.c. 11943. oenaol Idat ion, aervar er control of 
*^ earrlars aay be carried out only with the approval and authorisation of the CoMlaalon. -w^iva* 

•»»• CoBBlaalon hae alee raoalvad a nuaber of letters froa 1 1 ̂  < 
currant or fonar aeployeea of tho fanta Pa or fPT which recount 
paraonal awparlaneaa with lay-c", free poaitions on tha 
" i i f ? 5 * t i * * * ' »ttara ware apparently not Exhibit F 
subeittad in raapenaa to our n .re not aarvSTon thl 
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Pinanee oooket fe. 30400 (fub-Mo. ai) 

net atteapted te provide any new evidence te lay a factual basis 
fer concluding that eaployees were adversely affeoted by actions 
taken in anticipation ef the prepoeed fanta Pe^fn wmr̂ mr. 
Znstsad, KLIA urges the CoMission to tapess protective 
conditions whieh would apply i l any oa»leyeeo were ae affected. 

Za respondiag to our gueetlon whether the COMleelen has the 
authority to iapoaa labor protective eondltlOM la theee 
eireuastaneee. MUX arguea not only that we have the eutherlty, 
but thar. under 4* o.f.c. 11347 we are roguired to ds so. Zt 
oentands that tha voting truet, UMZ, •«« mrmmA» mnt the 
divestiture eenotltute one oontlnueus aeetlon 1X343 proceeding 
for which labor pretectien ia aandatory undar eeotlen 11347. 
fPfP and fPT argue, however, that euoh an appreeeh ia 
onprecodentod, becauaa what ia o««*ght la the tfusitiea ef 
eaployee protection en a transaction that haa been denied. • 
tha U U oensol idat ion. The earrlars state that our authority ta 
1 apnea eondltions hinges upon ABBSflOClAB d tranaactloa. TIM 
Aiaijil of a traneaetlen, they argue, affords ao beaia for 
iaposlng conditions under eeetlen 1X347. ftmy agree, however, 
that wa wouid have authority ever vlolatlena of the voting truat. 

XLKA further arguea that OBployoe preteatlea is warrentad 
becauaa eaployeee have in faet been edveroely affeeted by actions 
taken by fPT and/or fPtP In aatlolpatlon ef oenaelldatlon. fLSA 
haa submitted verified statSMnts (that had boea ouhmitted in 
1014 in UU) "wa two fPt s^loyoes whe argue thet eertaln 
operating adjustaenta aade by fPT were in entleipetien ef 
conaolidation with fanta Pe. fPfP and fPT argue that thera Is no 
new evidence that fPT esBleyeoe were affected by fPfP ordered 
actions, and that the evideaeo presented deee net support % claia 
of adverae affeeta. 

SUA urvee i^eeitian of the MtV '̂"-̂  BPfit oenditions,* 
whieh aat eut the alniaua statutory protection affoided eapleyaas 
affected by a ceneolldstlon. RLSA prepoees the procedural 
approach taken in the conaolidated Pinanee Docket Mo. 3XatO, 
national k a l l r f t ^ a 9mmmmrtaor Cairrn^rmtitin ~ f.fiwi,mŝ iAa>m and 
rinanea Daekat Ut. aiasa. g^ntral StrnTrnttwir •MIIW.V. rn^.. — 
aatitiofi far lat. (n«t printed), eerved August t, lOOI. That 
is, we need net find that aoyioyoes were edversely affected but 
would aiaply Iapoaa tha ^''-jt ftrrr*' conditiona. Thus, any 
aaployao believing hlaaalf te be advereeXy affeeted would pursue 
the aatter through the preeerlbed pi 

ozaeoffZOM AMD comcxjOBt 
Zn general, aepleyea grievenoee unreXeted ta the ale ttranda 

aegulaltion of OPT are govaroed by tha grlevaaea preoedurea 
contained in oeXlactlve bargaining egreoMnts with their 
raapective aeploylng earriera. Any adverse effects npon fPT 
aepleyeee eauaally related to hlo Grande'e acqulaltion of fPT are 
of course eevared by the eiivloyoe protective oenditions we 
lapeeed upon our approval of that transaction. DlspiaoeMnt of 
••ployeee unilaterally undertaken by ATdP or fPT •aaagoBont even 
If it is in anticipation of the disapproved fPfP aegulsltloa of 
oentrel over f R would be govomed 1̂  eel loot Ive bargaining 
agraaaants between thoaa carriers aad their respective sapleyoaa. 
Although In initiating thia further Ingulzy we believed there 

the tiee llaitatlena set la our notloe. These letters will ba 
added te the eorraapendanea aactien of the public docket in this 
proceeding but will not othervlaa be coneldarod here ea thay vara 
net aerved on the partlaa. Te tha extent these indivlduala night 
be eligible fer relief; they would need to pureue It through aeaa 
other channel euch aa that outlined later In thia deciaion. ; •< 

.!. .L p-' 
hlaw Varfc Paak ev . - Cmppartil - arooklv*. mMmrmrat ttimp-.. j i o 

Z . C . C . 40 (1079). 

- a • 
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Bight be seas basis fer laposlng labor protection obligation* 
upon *rcp for any aetlena that I t ordered be taken by ATSP er fPT 
nanagaaant In anticipation of eonaelidatlon which adversely 
affacted the eaployeea of either earrler. we nov conclude that 
there would be ne baala fer lapoalng labor Brotactlon en fPSP 
even for aerger anticipatory action* I t eeuld be ahewn te hava 
ordered ATSF to take becauae fPfP waa at a l l tlaaa lawfully In 
control of ATSP a* • reault ef a tranaaction which did net 
regulra Conlaalen approval. As to grievaneaa by ATSP aapleyaoa 
•gainst SPSP-ordared actiona, tha appropriate avenue for redress 
ef euch grievances, llks grlevancee arlalng out of actiona 
unilaterally talMn by ATSP aanaeanent. Is to be found In tha 
procedurea contained la collective bergalnlng agreoeonts between 
ATSP and i t s aHpleyeea. 

Thia leaves only the gueetlon of whet relief, I f any, wa aay 
appropriately afford SPT aepleyaaa for the advarae affects that 
can ba abown te be eauaally related to actiona ordered by SPiP te 
ba taken by SPT aanagaaent In antlclpatlen of the coneolldatlen 
of tha ATSP and SPT under the eentrol of SPSP. Such action* by 
daeinltlon could only have been ordered during the period SFSP 
had tha power te eentrol deciaiona of SPT and prior to 
dlaapproval ef thalr •pplicatlen to eentrol SPT, i.e.. during tha 
period oeceaber 33, ltS3 te October 10, X*S«. 

We agree vlth SPSP and SPT that ne basis has been ehowa hare 
te Upoee conditions pursuant to aeetlon 11347. baaed upon tha 
coBMnts and rsplis* filed and upon further eenaldaratlen, va 
conclude that wo do not hava authority to lapoee labor protection 
aa a condition of our aetlon diaapprevlag a aerger propoaal. 
faction 11347 speaks In tsras sf approved traneactlona, and tha 
••w ymr̂  t ^ j f conditiona and thalr variants, which provide for 
praaarv«tion of aeniority, negotiated iapleaentlng agreeaents and 
artoltration, and aavaranca pay, ara clearly daalgned to cuabion 
th* advarae iapacta ea labor of coasunated transact lone. 

(hiring the period frea Oeceaber 13, 1**3. to octobor 10, 
19*4, any control OKerclaad by SPSP over SPT was subject ta 
Conisslon lurisdiction over the voting trust into which srr 
atock waa placad. Zf any actiona adverse to eapleyaaa ara abown 
te hava baan ordarad by SFSP in anticipation of conaolidation and 
in violation of tha proviaiona of 4* O.S.C. 11343, which prohibit 
cenon control abaant Coaaiaaion approval, tha edveraaly aff acted 
lndivid\iala bave a reaedy as provided by 49 O.S.C 11709. 

•T aaployaaa wha beliarva thoy w«re haraed by aotlona takan 
in anticipation of tha propoaed SPT-ATSF conaolidation would ba 
ragtiirad to ahow. In additioo to eauaatlon, that SPSt aserciaed 
unlawful control of SPT, in violation of the Act or tha 
conditions In our approval of SFSP*a voting trust fer sPT stock.* 
Persona inj ired by e carriar violating the Act or an order of tba 
ceuiaaion kay f i l e ault, and tha carrier la liable for tba 
daaagaa auetainad aa a reault of thoae violations. 49 O.S.C. 
1170S. Zn such a ault any adversely affacted eaployeea would 
hava an opportunity to prove tha nacaaaary eleaenta or tba action 

that SFSP took actiona that violated tha Act, and that thoaa 
actiona raeulted In ham te tha eaployees. we do not think tbat 
tha asaantlally factual aattare that would be In laaua in a c i v i l 
preeaading are such that would rogulre the eserciae ef 

Ife atatad. in ftla armnAo. slip op. at paga 9*. that wa 
would antartam eeaaanta concerning aaployaaa vbo vara allaying 
bara aa a conaequanca ef actiona taken or ordere iasuad by SFSP 
in ancieipation of aargar. Thia preoaadlng waa not intended to 
ancespaaa actiona that aay have been taken by SPT or ATSF 
Indapandantly. ka diaeuaaad aarllar in thie daeiaion any advaraa . . 
affacts of auch actiona aay be covered by exietlng collectlva 1 1 ' 
bargaining agraaaanta. SPT, in ita reply coaaanta, rafar* to 
aovaral griavancas tbat have already baan decided concamina «uch 
•negations. 
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Plnanes Docket fo. 30400 (fub>fo. 31) 

•dBinlatr*tive experti*e. so as to invoke the doetrlno of priaary 
,!H."'2H^''* •0^°^'^ * Waatar-n »v r„ M9 P.ad 

T I r$5 ' qjfiiBg i Wf TTiniiBi ffli - AtandQMsat. 3 
us. Re. iT-iia* (D.C. Clr.. decided beveaber af, 19SS). Thl* 1* 
th* eoure* af action provided by Congrea* te redress any 
financial haras esused by uaXewtul actions. 

Per thesa reasons, we will discontinue this proeeodlng. 

This action will net slgnlfleantly effect either the quality 
of the huaan envlrofOMnt er energy eonservetloa. 

Tt i. mwatm,^^ 

1. Thia proeeodlng le dieoentiaued. 

a. This deeieien la effeotlve on tha date 

ly the Coealeelon. chairaan Gradiaoo. Vice Chairaan Slssnna. 
ConAiationtri Andre, Lajcbolay, and Phlllipa. vice Chairaan smoni 
tnd coamsaionar taabolcy di*«ent«d in part with a separate expression. 

(flAt) 

v r r ^ emarmiaAM BTimnHI ' l l a pUTtS 

Z disagree with the aajerlty's eeaowhav perfunctory treataent 

of the CoBslsslen's responsibility to eaferee the Znterstate 

Ceasres Act and its ewn orders. Z believe the COMlesion should 

tako Initial eognlBanoe of any saipleyee action erlslng out of a 

violation of the voting trust. Ivsn If Invoeatlen ef priaary 

jurisdiction 1* net eloarly required, the coaBlesien should st 

leaet Indleata Its Intention rigorously to enforce its own 

deeielons end the requiraMnta of the Aet. 

wffHHyoiigF Mnigfcri""di*s*ntrnrin'̂ r̂ 
While denial of apecifie relief under tha iCA a* requeatad; 

i.e.. lapealtien ef mf Doek conditions undar 111347, aay be 

appropriate, in ay view, i t 1* .et appropriate to aerely leave 

the poeantial l.auas aa subjacc eattar for $11705 civil «tion 

reaedy in the Courts. 

There i * no aound reaaon for the Coaaiaaion te abdicate its 

priaary Juriadietion to judicial forua*. Jo do so is a ^ ^ ' 

diaaarvica to tha transportation int«ra«t* of both the rail 

- 4 • 
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carriar. and tha rail eaployeea aliha.' Cauaas ef actiona whieh 

aay ba brought againat SFSP auat of neeaaaity involve actiona 

undartakan by SfSP Under the egia of the Cenaiaaion eatabliahad 

voting truat. Th* priaacy ef Coaaiaaion juriadietion la tied to 

the truat. Claia* a*de will require eonatruetion and 

interpretation of tha truat and conduct thereunder. Such 

coaplainta ara eegnitable by the Coaaiaaion under f11701.* 

Zn ay view, tha need* for eiperti**, affieianey and 

con*i*t*ncy of di*pe*ition auger well for the elaia and aiareiaa 

of primary jurisdiction by tha Cennisaion in coaplaint caaa* 

under S11701 tor any anployaant elaiaa aa aay be aade under tha 

vetlng truat. 

J 
' Thi* apiAroach alao lacka conai*t*ney with tha strength and 

braadth of CoMlaaion juriadietional elaiaa with respect to othar 
eaployaent oenditien* undar S10901 (diacretionary> and SU347 
laandatoryl, and review of arbitration awards en aapleyaant 
iaau**, •.g.. USt SlUClUA e**** Af-1 tSub-boa. S3 and 113» affd 
aub noa latw v. i.c.c.. _^P.ad.^ <lfS»». 

* To characteri*e the potential eauaea aa li£t botind and not 
requiring Coaai**ion adniniatrative action ia atrikingly 
raainiaeant of WC'177 eaaaa, in which tha Coaaiaaion haa dafarrad 
to tha court* in r*t*/t*riff und*roharge caaea. netwithatanding 
the conaequenee ef eon*id*rable confuaion and incenai*t*nt 
r«*ult*. 

I -
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nECIARATION OF SERVICE BY MAIL 

I , Lee J . Kubby, say and declare: 

I am a c i t i z e n of the United States, over eighteen 
years of age, and not a party to the within action. My 
business address i s 755 Page Mill Road, Suite A180, Palo 
Alto, California 94304. I am an attorney at law licensed by tho 
tate of California. 

That on 

June 2, 1989 

I served the attached: 
SECOND AMENDED COMPLAINT 

via United States F i r s t Class Mail on the following party o 
record: 

ROBERT S. BOGASON 
SOUTHERN PACIFIC TRANSPORTATION COMPANY 
One Mar)cet Plaza, Room 837 
San Francisco, CA 94105 

Telephone: 415-541-1786 

PATRICK W. JORDAN 
"»VNE M. BOLIO 
McLAUGhLi:: IRVIN 
111 Pine Street, Suite 1200 
San Francisco, CA 94111-5109 
TELEPHONE: 415-433-6330 

JOHN H. ERNSTER 
One Santa Fe Plaza 
5200 E. Sheila Street 
Los Angeles, CA 90040 
TELEPHONE: 213 267-5605 

Kathleen S. King, Esq. 
Henning, Walsh & King 
100 Bush Street, Suite 440 
San Francisco, CA 94104 

TELEPHONE (415) 981-4400 

James M. Darby 
TCIU 
3 Research Place 
Roc)CVille, MD 20850 

and by then sealing said envelope and depositing same into 
the United States Mail, postage f u l l y prepaid. 

I declare under penalty of perjury that the foregoing is 
true and correct. 

Executed on June 2, 1989, at Palo Alto, California. 

LEE J . KUBBY 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

16 

19 

20 

21 

22 

23 

24 

25 

IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF CALIFORNIA 

BEFORE THE HONORABLE D. LOWELL JENSEN, JUDGE 

SIEU MEI TU AND JOSEPH Z. TU, 

PLAINTIFFS, 

VS . 

SOUTHERN PACIFIC TRANSPORTATION 
COMPANY, ET AL., 

DEFENDANTS. 

NO. C-87-1198 DLJ 

WEDNESDAY, JULY 26, 1989 

SAN FRANCISCO, CALIFORNIA 

RFPQRTER'^ TRAN«;r.glPT OF PROCEEDINGS 

APPEARANCES; 
FOR PLAINTIFFS: 

FOR UNION DEFENDANTS: 

REPORTED BY: 

LEE J . KUBBY, ESQUIRE 
755 PAGE MILL ROAD, STE. A180 
PALO ALTO, CA 94304 

JAMES M. DARBY, ESQUIRE 
ASSISTANT CFNERAL COUNSEL 
TRANSPORTATION COMMUNICATIONS 
INTERNATIONAL UNION 
3 RESEARCH PLACE 
ROCKVILLE, MARYLAND 20850 

KATHLEEN S. KING, ESQUIRt 
HENNING, WALSH & KING 
100 BUSH STREET, STE. 440 
SAN FRANCISCO, CA 94111 

DIANE E. SKILLMAN, 
OFFICIAL COURT R ;hORTER 

DIANE E. SKILLMAN, OFFICIAL COURT REPORTER, U.S. DISTRICT COURT 
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WEDNESDAY. UULY 26. 1989 lOiQQ A.M. 

THE CLERK: CALLING CIVIL MATTER 87-1198, SIEU TU 

VERSUS SOUTHERN PACIFIC. 

COUNSEL, COME FORWARD AND STATE THEIR APPEARANCES. 

MR. DARBY: GOOD MORNING, YOUR HONOR, JAMES DARBY FROM 

ROCKVILLE, MARYLAND FOR THE DEFENDANT UNION. 

MS. KING: KATHLEEN KING ON BEHALF OF THE DEFENDANT 

UNION . 

MR. KUBBY: LEE KUBBY FOR THE PLAINTIFF. 

THE COURT: MR. DARBY, DO YOU WANT TO MAKE ANY FURTHER 

STATEMENT ON THIS ISSUE? 

MR. DARBY: YES, I WOULD, YOUR HONOR. 

. ACCORDING TO YOUR INSTRUCTIONS IN YOUR LAST ORDER, 

WE HAVE RESUBMITTED OUR MOTION FOR SUMMARY JUDGMENT IN THIS 

MATTER ON THE BASIS THAT THE PLAINTIFF HAS SIMPLY FAILED TO 

DEMONSTRATE BEYOND A MERE CONCLUSARY ALLEGATIONS THAT THE UNIONS 

HAS BREACHED ITS DUTY OF FAIR REPRESENTATION, AND THE PLAINTIFF 

HAS FAILED TO RAISE ANY GENUINE ISSUE GF MATERIAL FACT IN THIS 

REGARD. 

AS YOU KNOW, YOUR HONOR, THE PLAINTIFF WAS LAID OFF BY 

THE EMPLOYER ALONG WITH SEVEN OTHER EMPLOYEES, INCLUDING ONE OF 

OUR UNION OFFICERS. THE UNION FILED GRIEVANCES ON THE 

PLAINTIFF'S BEHALF AND ON BEHALF OF ALL THE LAID OFF EMPLOYEES 

SEEKING CERTAIN PROTECTIVE BENEFITS FOR THEM UNDER THE 

1131 
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COLLECTIVE BARGAINING AGREEMENT. 

THE UNION TOOK THE GRIEVANCE ALL THE WAY TO ARBITRATION 

UNDER THE RAILWAY LABOR ACT AND THE ARBITRATOR RULED THAT THE 

EMPLOYER HAD THE RIGHT TO LAY OFF THESE EMPLOYEES. 

AS YOU KNOW, THE STANDARD FOR DEMONSTRATING BREACH OF 

THE DUTY OF FAIR REPRESENTATION IS WHETHER OR NOT THE UNION'S 

CONDUCT WAS ARBITRARY, DISCRIMINATORY, OR IN BAD FAITH, AND THE 

PLAINTIFF HAS FAILED TO PRODUCE ANY EVIDENCE TO DEMONSTRATE THAT 

IT HAS MET THIS VERY STRINGENT STANDARD. 

AGAIN, THE UNION FILED GRIEVANCES ON THE PLAINTIFF'S 

BEHALF, TOOK THE CASE ALL THE WAY TO ARBITRATION, WHICH IT 

DIDN'T HAVE AN OBLIGATION TO DO UNDER THE FAIR REPRESENTATION 

STANDARDS. THIS WAS A TIMELY AND A COSTLY PROCESS FOR THE 

UNION. UNFORTUNATELY WE LOST IN ARBITRATION. WE DID, HOWEVER, 

GET A RULING BY THE ARBITRATOR IN WHICH HE RECOMMENDED THAT THE 

SP HIRE THOSE LAID OFF BRISBANE EMPLOYEES OR GIVE THEM 

PREFERENCE TO HIRE. 

OUR LOCAL UNION OFFICER RECEIVED THE IDENTICAL 

TREATMENT AS THE PLAINTIFF DID IN THIS CASE. HE WAS ALSO LAID 

OFF. THE UNION HAS SUCCESSFULLY HANDLED GRIEVANCES ON THE 

PLAINTIFF'S BEHALF IN THE PAST, THEREFORE, SHOWING NO HOSTILITY 

OR MALICE, AND PLAINTIFF HERSELF ADMITTED IN DEPOSITION 

TESTIMONY THAT SHE ACKNOWLEDGED THE UNION WAS TRYING TO HELP HER 

IN HANDLING THESE CLAIMS. 

SO REALLY THE CRUX OF THIS CASE IS THAT THE PLAINTIFF 

t 1 '> ' 
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4 1 
IS UNHAPPY WITH THE FINAL AND BINDING DECISION IN ARBITRATION, 

2 AND BASICALLY FEELS THAT THE UNION JUST DIDN'T DO A GOOD ENOUGH 

3 JOB. WELL, THE UNION WOULD LIKE TO GO ON RECORD AS SAYING WE 

• 4 ARE ALSO UNHAPPY WITH THE DECISION. WE DID EVERYTHING WE COULD, 

5 HOWEVER, TO PROTECT ALL OF THE EMPLOYEES' INTEREST. 

6 THE PLAINTIFF'S MERE UNHAPPINESS WITH THE OUTCOME OF 

7 THE ARBITRATION DECISION AND A FEELING WE DIDN'T DO A GOOD 

8 ENOUGH JOB, SIMPLY DOESN'T RISE TO THE LEVEL OF A BREACH OF A 

9 DUTY OF FAIR REPRESENTATION. 

10 JUST A COUPLE OF POINTS, YOUR HONOR, ON THE PLAINTIFF'S 

11 OPPOSITION PAPERS, THEY SIMPLY FAIL TO RISE ANY MATERIAL ISSUE 

12 OF FACT ON DISPUTE. 

• 13 FIRST OF ALL, THEY PRESENT NO EVIDENCE TO CONTRADICT 

14 ANY OF THE FACTS PRODUCED BY THE UNION IN THEIR MOTION PAPERS. 

15 ALL THEY DO PRIMARILY IS CHALLENGE THE RELIABILITY OF OUR 

16 EVIDENCE, WHICH UNDER CELOTEX, THE SUPREME COURT CASE, IS NOT A 

17 BASIS FOR OVERCOMING A MOTION FOR SUMMARY JUDGMENT. 

18 AND INDEED THE PLAINTIFF'S OWN DECLARATION, WHICH THEY 

19 HAVE INCORPORATED INTO THEIR COURT PAPERS, HAS NOTHING IN THERE 

20 AT ALL ABOUT ANY MISHANDLING BY THE UNION IN THE CASE. 

21 IN ANY EVENT, THE ISSUES WHICH THEY ARE ATTtMPTING TO 

• 22 RAISE AS MATERIAL ISSUES OF FACT ARE SIMPLY IMMATERIAL TO THE 

23 OUTCOME OF LITIGATION. FOR EXAMPLE, THE FAILURE TO PRODUCE 

24 CERTAIN EVIDENCE OR THE FAILURE TO MAKE CERTAIN OBJECTIONS AS 

25 SET FORTH IN OUR BRIEF DOESN'T RISE TO THE LEVEL OF A BREACH TO 

DIANE E. SKILLMAN, OFFICIAL COURT REPORTER, U.S. DISTRICT COURT 
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THE DUTY AND ALSO A FAILURE TO CONSULT WITH A PLAINTIFF DOES NOT 

CONSTITUTE A BREACH OF THE DUTY. 

SO, AS A SUBSTITUTE FOR SPECIFIC EVIDENCE, THEY ARE 

MERELY RELYING ON CONCLUSARY ALLEGATIONS IN THE BRIEF WHICH ARE 

SIMPLY NOT A BASIS FOR OVERCOMING A MOTION FOR SUMMARY JUDGMENT, 

AND WE WOULD RESPECTFULLY RESUBMIT THAT THIS MOTION BE GRANTED. 

THE COURT: YOU ALSO MOVE TO STRIKE THOSE REPLETED 

PORTIONS OF THE COMPLAINT THAT REALLY DON'T HAVE YOU AS A PARTY? 

MR. DARBY: YES, EXACTLY. WE ONLY DID THAT, YOUR 

HONOR, WE PRESUME THAT THE DIRECTIVE TO AMEND THE COMPLAINT WAS 

TO REDUCE THE RATHER LENGTHY PLEADINGS TO SOMETHING THAT WAS A 

LITTLE MORE MANAGEABLE, GIVEN THE FACT THAT YOU HAD DISMISSED 

THE RAILROAD DEFENDANTS FROM THE CASE. 

THE COURT: MR. KUBBY, MR. KUBBY, LET ME ASK YOU TO DO 

THIS: AS YOU FOCUS ON THIS, I THINK AS FAR AS THE MOTION THAT 

IS BEFORt THE COURT, IN TERMS OF YOUR ARGUMENT, I WOULD ALSO 

LIKE YOU TO IDENTIFY THE EVIDENCE THAT SUPPORTS THAT. 

WHERE WE ARE NOW, OF COURSE, IS THAT YOU ARE THE 

PLAINTIFF AND YOU HAVE GOT THE BURDEN TO MEET AND YOU HAVE GOT 

TO HAVE A SHOWING OF SOME EVIDENTIARY SUPPORT FOR YOUR BURDEN, 

THAT IS OTHER THAN THE PAPERS THEMSELVES, OTHER THAN YOUR 

PLEADING, AND OTHER THAN CONCLUSIONS. 

IF YOU COULD, AS YOU ADDRESS THIS, TELL ME WHERE YOU 

THINK THERE IS ANY EVIDENCE TO SUPPORT THE ASSERTIONS YOU MAKE. 

MR. KUBBY: MY UNDERSTANDING IS, YOUR HONOR, THAT IT 

1 1 
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1 IS, THAT THE PLEADINGS ARE NOT EXCLUDED, BUT THE CELOTEX CASE 

2 SAID JUST THE PLEADINGS ALONE IN THEIR CONCLUSIONS WERE NOT 

3 SUFFICIENT. 

4 THE COURT: THAT'S CORRECT. YOU HAVE TO POINT TO ME 

5 WHO CAN TESTIFY TO SOMETHING, NOT JUST SAY I SAID THAT IT CAN BE 

6 DONE. THE WHOLE POINT NOW IS TO SHOW ME, OKAY, I HAVE SOME 

7 WITNESSES OUT THERE GOING TO DO THIS. 

8 MR. KUBBY: ALL RIGHT. 

9 ATTACHED TO THE COMPLAINT AND ALSO ATTACHED TO THE 

10 DECLARATION FILED BY THE UNION, IS THE ARBITRATION DECISION BY 

11 ARBITRATOR LIEBERRMAN, WHEREIN THE UNION UNDERTOOK TO REPRESENT 

12 THE PLAINTIFFS' INTEREST REGARDING HER TERMINATION AND IN THAT 

13 DECLARATION ITSELF — IN THE ARBITRATION DECISION ITSELF IT 

14 DEMONSTRATES THAT THE UNION PRODUCED NO EVIDENCE REGARDING RIGHT 

15 OF THE COMPANY TO TERMINATE FOR DECLINING tiUSINESS. 

16 ALSO ATTACHED TO THE COMPLAINT, TO THE NEWLY AMENDED 

17 COMPLAINT IS THE DECISION BY THE INTERSTATE COMMERCE COMMISSION 

18 WHICH SHOWS THAT THERE IS, THAT THERE WAS AN ISSUE AS TO THE 

19 RAILROAD'S FAILURE TO ADHERE TO THE TRUST AGREEMENT WHEREIN 

20 ACTION WAS TAKEN IN ANTICIPATION OF THE CONSOLIDATION OF THE 

21 RAILROAD, AND THAT ALTHOUGH THE ICC REQUESTED ALL OF THE PARTIES 

22 TO RESPOND, THAT THE UNION ITSELF DID NOT RESPOND, ALTHOUGH 

23 INDIVIDUAL MEMBERS OF THE UNION DID FILE DECLARATIONS INDICATING 

24 THAT THERE WAS A PROBLEM. THE PLAINTIFF WAS UNAWARE OF THE ICC 

25 RULE. 

« Lv. J 
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ALSO BEFORE THE COURT IS THE COURT'S TRANSCRIPT WHEREIN 

ON THE SUMMARY JUDGMENT MOTION OF THE RAILROAD FOR JUDGMENT, 

THEY ARGUED AND PLED BEFORE THE COURT THAT THE PLAINTIFFS' 

POSITION REGARDING HAVING BEEN PREJUDICED BECAUSE OF HER RACE, 

SEX, AND NATIONAL ORIGIN WAS SATISFIED BY THE FACT THAT THEY HAD 

HAD AN ECONOMIC DECLINE IN BUSINESS. 

ON THE MOTION FOR RECONSIDERATION, THE UNION STOOD MOOT 

WHEN THAT ARGUMENT WAS MADE — NO, NO. I AM SORRY. THE 

RAILROAD ARGUED THAT IF THE PLAINTIFF HAD A BEEF, WHICH SHE 

ALLEGES BOTH IN HER DECLARATIONS AND IN THE EVIDENTIARY MATTERS 

SET FORTH IN HER PLEADINGS, THAT THE ACTION TAKEN BY THE 

RAILROAD WAS PROHIBITED BY REASON — IT WAS TAKEN IN 

ANTICIPATION OF THE CONSOLIDATION OF THE TWO RAILROADS, THE 

PLAINTIFF WAS TO REQUIRED TO PROCEED TO THE INTERSTATE COMMERCE 

COMMISSION, AND HAD NOT EXHAUSTED ITS ADMINISTRATIVE REMEDIES 

AND THEREFORE COULD NOT CONTINUE THIS LAWSUIT. THE COURT 

GRANTED JUDGMENT ON THAT BASIS TO THE RAILROADS. 

ON THE MOTION FOR RECONSIDERATION, THE UNION PRESENT 

DURING THAT ARGUMENT FAILED TO ADVISE EITHER THE COURT OR THE 

PLAINTIFF THAT, IN FACT, THERE HAD BEEN REPRESENTATION OF THE 

PLAINTIFF BEFORE THE INTERSTATE COMMERCE COMMISSION, AND THAT 

THE INTERSTATE COMMERCE COMMISSION PERMITTED THE FILING OF A 

PRIVATE LAWSUIT BY THOSE AGGRIEVED OUTSIDE OF THE ADMINISTRATIVE 

PROCESS. 

AS FAR AS THE UNION IS CONCERNED, IN THE UNION PAPERS, 

' I • f 
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THE UNION ADMITS OR CLAIMS IN ITS STATEMENT AS TO MATERIAL FACTS 

THAT THE ISSUE AS TO WHETHER OR NOT THE PLAINTIFF WAS ENTITLED 

TO TOPS PROTECTION IS A MATERIAL ISSUE OF THIS CASE, AND ALLEGES 

THAT THE PLAINTIFF HAS FAILED TO SHOW... ITS ENTITLING TO THAT 

PROTECT ION. 

THE PLAINTIFF, IN RESPONSE TO THAT, HAS SHOWN THAT THE 

TOPS AGREEMENT ITSELF, SECTION 2, PARAGRAPH 11, PROVIDES THAT 

EMPLOYEES WHO ARE HIRED BEFORE A MARCH DATE IN 1963 THAT THE 

DECLINE IN BUSINESS FORMULA IN THE TOPS AGREEMENT COULD NOT BE 

APPLIED TO EMPLOYEES WHO WERE HIRED PRIOR TO THAT MARCH DATE IN 

1963. 

THE PLAINTIFF'S DECLARATION ESTABLISHES THAT SHE WAS 

HIRED IN 1962, AND THAT SHE WAS TOLD THAT SHE WAS PROTECTED BY 

THE TOPS AGREEMENT AGAINST JUST SUCH A PROVISION. 

SO THAT THFRE ARE SUBSTANTIAL MATERIAL FACTS WHICH ARE 

IN ISSUE REGARDING THE PERFUNCTORY NATURE OF THE UNION'S 

PROSECUTION OF THE CLAIMS OF THE PLAINTIFF AGAINST THE RAILROAD, 

AND OF THE PLAINTIFFS' ENTITLEMENT TO RECOVERY. 

THE COURT: SO THAT IS YOUR... YOU'RE RESTING UPON THAT 

AS THE EVIDENTIARY SHOWING TO MEET YOUR BURDEN. 
MR. KUBBY: FOK PURPOSES OF THE SUMMARY JUDGMENT ISSUE. 

THE COURT: OKAY. ALL RIGHT. 

MR. DARBY: JUST A COUPLE OF THINGS, YOUR HONOR. 

FIRST OF ALL, REGARDING THE ARBITRATOR'S FINDING THAT 

THE UNION PRODUCED NO EVIDENCE, AGAIN, THAT DOES NOT CONSTITUTE 

lie/ 
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A BREACH OF THE DUTY OF FAIR REPRESENTATION UNDER THE APPLICABLE 

LAW. IN ANY EVENT, THEY HAVE NOT REBUTTED THE UNION'S 

CONTENTION IN ITS PAPERS THAT IT MADE A VIGOROUS ATTEMPT TO 

OBTAIN SUCH INFORMATION, AND WASN'T ABLE TO FIND IT. 

NOW THE PLAINTIFF HAS HAD OVER THREE YEARS OF DISCOVERY 

AND HE STILL HASN'T PRESENTED THE EVIDENCE THAT WE SHOULD HAVE 

PRESENTED. SO WITHOUT EVEN SEEING THAT EVIDENCE, EVEN IF IT DID 

CONSTITUTE A BREACH, WE HAVE NO WAY OF KNOWING WHETHER IT WOULD 

HAVE EVEN AFFECTED THE OUTCOME OF THE ARBITRATION DECISION. 

REGARDING THESE ICC PROCEEDINGS, YOUR HONOR, THIS IS A 

JUST A RED HERRING, WHICH I WOULD LIKE TO CLEAR UP. THE RAILWAY 

LABOR EXECUTIVE'S ASSOCIATION, WHICH IS AN ORGANIZATION OF ALL 

THE RAIL UNIONS, HAS PROCEEDED UNDER THE ICC PROVISIONS IN AN 

ATTEMPT TO GET PROTECTION FOR EMPLOYEES THAT WERE AFFECTED BY 

THE ATTEMPTED MERGER OF THE TWO RAILROADS. 

THIS CASE INVOLVES A DECLINE IN BUSINESS, WHICH THIS 

COURT HAS FOUND IN ITS PREVIOUS ORDERS. AND THE UNION NEVER 

TOOK IT UPON ITSELF TO REPRESENT MRS. TU IN THE ICC PROCEEDINGS. 

WE WERE NOT REPRESENTING ANY PARTICULAR INDIVIDUAL OR PLAINTIFFS 

IN THE ICC PROCEEDING. 

THE IRLA WAS MERELY TRYING TO GET A DETERMINATION FROM 

THE ICC AS TO WHETHER OR NOT PEOPLE AFFECTED BY THE ATTEMPTED 

MERGER MAY BE ENTITLED TO PROTECTION, BUT IT HAS NOTHING TO DO 

WITH THIS CASE. 

REGARDING OUR STANDING MOOT WHILE THIS COURT REJECTED 

D14NE E. SKILLMAN, OFFICIAL COURT REPORTER, U.S. DISTRICT COURT 
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1 THE PLAINTIFFS' CONTENTION OR ACCEPTED THE RAILROAD'S CONTENTION 

2 THAT THERE SHOU D BE AN EXHAUSTION OF REMEDIES UNDER THE ICC, 

3 IT'S MY UNDERSTANDING THAT THE POSITION THAT THIS COURT TOOK 

4 ALMOST TWO YEARS AGO WHEN THIS ISSUE ORIGINALLY CAME UP, WAS 

5 THAT THIS MATTER SHOULD BE SUBJECT TO THE ADMINISTRATIVE 

6 PROCEDURES OF THE RAILWAY LABOR ACT, NOT THE ICC. AND THOSE 

7 PROCEDURES WERE PURSUED, AND WE TOOK THE CASE TO ARBITRATION, 

e AND LOST. 

9 FINALLY, WITH RESPECT TO THE PLAINTIFFS' INTERPRETATION 

10 OF THE TOPS AGREEMENT, AGAIN, THAT MERELY GOES TO THE ISSUE OF 

11 WHETHER OR NOT THE UNION SHOULD HAVE RAISED THIS AS AN OBJECTION 

12 AT THE ARBITRATION HEARING. IT'S A MATTER FOR INTERPRETATION OF 

13 THE COLLECTIVE BARGAINING AGREEMENT. THE ARBITRATOR RULED 

14 AGAINST US. IN ANY EVENT, WE DID NOT RAISE THAT AS AN ISSUE IN 

15 ARBITRATION BECAUSE THE LANGUAGE THAT MR. KUBBY RELIES ON RE.'ERS 

16 TO EMPLOYEES EMPLOYED AT THE SAN FRANCISCO GENERAL OFFICE FOR 

17 THE SP HIRED BEFORE 1963. IT DID NOT APPLY TO PACIFIC FRUIT 

18 EXPRESS EMPLOY'iES. 

19 SO EVEN IF IT WAS A MATERIAL FACT, IT'S INACCURATE. 

20 BUT WE CONTEND THAT SINCE IT MERELY INVOLVES AN ALLEGED FAILURE 

21 TO OBJECT TO EVIDENCE, OR TO RAISE A CERTAIN ISSUE, THAT IT 

22 SHOULD NOT, IT'S NOT A MATERIAL ISSUE IN THIS CASE. 

23 THE COURT: ALL RIGHT. 

24 OKAY. OKAY, MATTER SUBMITTED THEN? 

25 MR. KUBBY: YES. 

IICJ 
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THE COURT: THANK YOU. WE WILL GIVE YOU A SCHEDULING 

ORDER IN THE ORDER OF THE COURT. 

MR. DARBY: THANK YOU, YOUR HONOR. 

(PROCEEDINGS ADJOURNED) 

i l . . . 
DIANE E. SKILLMAN, OFFICIAL COURT REPORTER, U.S. DISTRICT COURT 
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CERTIFICATE OF REPORTER 

I, DIANE E. SKILLMAN, THE UNDERSIGNED OFFICIAL COURT 

REPORTER FOR THE UNITED STATES DISTRICT COURT FOR THE NORTHERN 

DISTRICT OF CALIFORNIA, 450 GOLDEN GATE AVENUE, SAN FkANCISCO, 

CALIFORNIA, DO HEREBY CERTIFY: 

THAT THE FOREGOING TRANSCRIPT, PAGES NUMBERED 1 THROUGH 

11, INCLUSIVE, CONSTITUTES A FULL, TRUE AND CORRECT TRANSCRIPT 

OF MY SHORTHAND NOTES TAKEN AS SUCH OFFICIAL REPORTER TO THE 

PROCEEDINGS HEREINBEFORE ENTITLED, AND REDUCED TO TYPEWRITING 

TO THE BEST OF MY ABILITY. 

DIANE E. SKILLMAN 
OFFICIAL COURT REPORTER, C.S.R. 4909 
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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

F I L E D 
AUG 14 1989 

mCHAMO W. WIEKINQ 
CiCllK.U4J9!mCT00UffT 

SIEU MEI TU and JOSEPH TU, 

Plaintiffs, 

V. 

SOUTHERN PACIFIC TRANSPORTATION 
COMPANY, mt a l . , 

Dafandants. 

C-87-1198-DI.J 

JVPgHEWT 

For ths rsasons s s t forth in this Court's ordsr 

granting dsfsndants' aotion for summary judgmsnt, issusd on 

August 11, 1989, judgmsnt i s hsrsby sntsrsd in favor of 

dttfsndants. 

IT IS SO ORDERED. 

Datsd: August 1989 

D. Lows11 Jsnssn 
Unitsd Statss District Judge 

t a i 
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UNITED STATES DISTRICT COURT 

F I L E D 
AUG 14 1989 

NORTHERN DISTRICT OF CALIFORNIA mcMAHO W WI6KINQ 
coiHL U.S. wsnncT COURT 

SIEU MEI TU and JOSEPH TU, 

Plainti f f s , 

v. 

SCJTHERN PACIFIC TRANSPORTATION 
COMPANY, et a l . , 

D«f«ndants. 

lOltNOM OSmCT or CMJfOMIA 

C-87-1198-DLJ 

ORDER GRANTING 
DEFENDANTS' MOTION 
FOR SUMMARY JUDGMENT 

On July 26, 1989, this Court heard the union 

defendants' motion for summary judgment and motion to 

strike. James M. Darby and Kathleen S. King appeared for 

defendants Brotherhood of Railway, Airline and Steamship 

Clerks, R. B. Brackbill, and J. M. Balovich. Las J . Kubby 

appeared for p l a i n t i f f s . 

For the following reasons, this Court GRANTS 

defendants' motion for summary judgment. Since only "Doe" 

defendants remain in the action, this Court DISMISSES 

pl a i n t i f f s ' second amended complaint WITH PREJUDICE. 

Defendants' motion to strike i s therefore MOOT. 

I . BACKGROUND 

Plaintiff Sisu Mei Tu, a sixty-two year old asian 

female, was laid off from employment by the Pacific Fzrkit 

Express Company (PFE), a subsidiary of the Southern Pacific 

Transportation Co. (SP). Plaintiffs Sisu Mel Tu and Joseph 

Tu claim that Sieu Mei Tu was terminated by PFE because of 
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her age, sex, and race, in violation of the California Fair 

Employment and Housing Act. Plaintiffs further allege that 

the union defendants breached their duty of fair 

representation under the Railway Labor Act, 45 U.S.C. §§ 151 

^t seq. by failing to adequately presecute Sieu Mei Tu's 

grievance against PFE. 

I I . STANDARD FOR SUMMARY JUDGMENT 

Under Rule 56(c) of the Federal Rules of C i v i l 

Procedure (FRCP), summary judgment may be granted when "the 

pleadings, depositions, answers to interrogatories, and 

admissions on f i l e , together with the affidavits, i f any, 

show that there i s no genuine issues as to any material fact 

and that the party i s entitled to a judgment as a matter of 

law." 

In a motion for summary judgment, " [ i i f the party 

moving for summary judgment meets i t s i n i t i a l burden of 

identifying for the court those portions of the materials on 

f i l e that i t believes demonstrates the absence of any 

genuine issues of material fact," the burden of production 

then shifts so that "the nonmoving party must set forth, by 

affidavit or as otherwise provided in Rule 56, 'specific 

facts showing that there i s a genuine issue for t r i a l . ' * 

T.w. Ele c t r i c a l Service. Inc. v. Pacific E l s c t r i c a l 

Contractors Ass'n. 809 F.2d 626, 630 (9th Cir. 1987) (citing 

celotex Corp. v. Catrett. 106 S. Ct. 2548, 2553 (1986); 

U U 



1 

2 

3 

4 

5 

G 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Kaiser Cement Corp. v. Fischbach & Moore. Inc.. 793 F.2d 

1100, 1103-4 (9th C i r . ) , Cfili JifilLiSd. 107 S. Ct. 435 (1986), 

(emphasis in original). Summary judgment may issue ''after 

adequate time for discovery and upon motion, against a part/ 

who f a i l s to make a showing sufficient to establish the 

existence of an element essential to that party's case, and 

on which that party w i l l bear the burden of proof at t r i a l . " 

Celotex Corp.. 106 S. Ct at 2553-54. The standard for 

judging either a defendant's or plaintiff's motion for 

summary judgment i s the same standard used to judge a motion 

for a directed verdict: "whether the evidence presents a 

sufficient disagreement to require submission to a jury or 

whether i t i s so one-sided that one party must prevail as a 

matter of law." Anderson v. Liberty Lobby. Inc.. 106 S. Ct. 

2505, 2512 (1986). 

Under this standard, the Court finds that no genuine 

issue of material fact remains with respect to plaintiffs' 

claim for breach of duty of fair representation. Summary 

judgment i s therefore appropriate. 

I I I . BREACH OF DUTY OF FAIR REPRESENTATION 

Defendants move for summary judgment on pla i n t i f f s ' 

claim for breach of duty of fair representation. A union 

violates i t s duty of fair representation only i f i t s conduct 

toward a member of the collective bargaining unit i s 

"arbitrary, discriminatory or in bad fiiith." Vaca v. Sipes. 
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386 U.S. 171, 190 (1967); Salinas v. Milne Truck Lines. 

Inc.. 846 F.2d 568, 569 (9th Clr. 1988). A court must 

i n i t i a l l y detez^Dine whether the act in question involved the 

union's judgment or whether i t was "procedural or 

ministerial." Moore v. Bechtt>l Power Corp. . 840 F.2d 634, 

636, (9th Cir. 1988). I f a union's judgment i s in question, 

the pla i n t i f f may prevail only i f the union's conduct was 

"discriminatory or in bad faith." I d ^ 

Defendants argue that they are entitled to sximmary 

judgment because they acted in good faith and without a 

discriminatory motive in representing Sieu Mei Tu. 

Defendants advance five arguments to support their claim 

that their conduct was neither discriminatory or in bad 

faith. 

F i r s t , defendants point out that, in anticipation of 

the closing of the Brisbane office, they filed a claim under 

the collective bargaining agreement with PFE on behalf of 

Sieu Mei and others similarly situated. In the claim, 

defendants stated that PFE was wrongfully transferring work 

to other companies and locations without providing employees 

with "TOPS" protection.^ 

Second, defendants note that after Sieu Mei Tu and 

seven others %f«re laid off, they filed another grievance, 

insisting that the employees bs permitted to follow their 

1«T0PS" protection provides job guarantees and monetary 
benefits for employees adversely affected by abolishments 
and/or transfers. 

11: o 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

work to San Francisco or be provided with "TOPS" protection. 

The union eventually appealed both grievances. 

Third, defendants note that in response to the 

inquiries by pla i n t i f f s ' counsel, defendants informed him by 

letter that the union was pursuing a claim under the 

collective bargaining agreement on Sieu Mei Tu's behalf. 

Fourth, defendants point out that they held meetings 

with the Brisbane clerks during this period, which Sieu Mei 

Tu attended, to inform the members of the actions the union 

was taking against PFE. 

Fifth, defendants contend that they took the grievance 

to arbitration and were ultimately unsuccessful. However, 

defendants maintain that they convinced the arbitrator that 

the laid off employees, including Sieu Mei Tu, should be 

given priority consideration for new jobs with SP. 

Defendants note that they provided Sieu Mei Tu's name and 

address to SP for reemployment consideration, and she was 

interviewed for a new position as a result of their efforts. 

This Court finds defendants' argument persuasive. 

Defendants' adherence to established procedures for handling 

grievances suggest that i t s conduct was neither 

discriminatory or in bad faith, and therefore not a breach 

of duty of fai r representation. S££ Johnson v. United 

states Postal Service. 756 F.2d 1461, 1466 (9th Cir. 1985). 

Opposing defendants' motion, plaintiffs allege in their 

papers and at oral argument that defendants breached their 
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duty of f a i r representation by acting in an arbitrary, 

prejudicial, and perfunctory manner by failing: (1) to 

present any evidence at the arbitration hearing; (2) to 

confer with Sieu Mei Tu or her attorney concerning her 

claims; (3) to make a discrimination claim on her behalf; 

and (4) to protect her from retaliation. As support, 

plain t i f f s only refer to the transcripts of the arbitration 

hearing, the Interstate Commerce Commission's hearing, and 

this Court's hearing on the Railroad defendants' motion for 

summary judgment. 

This Court finds p l a i n t i f f s ' argument unpersuasive. A 

party responding to a motion for summary judgment may not 

rest on mere allegations of pleadings but, rather, must set 

forth specific facts showing there i s a genuine issue for 

t r i a l . Celotex. 106 S. Ct. at 2552. I t i s the non-moving 

party's burden to produce evidence that would support a jury 

verdict in his favor. Anderson. 106 S. Ct at 256. 

In response to defendants' motion, plaintiffs refer 

only to the transcripts noted above and the prior 

declarations that pla i n t i f f s filed in opposition to the 

Railroad defendants' prior motion for summary judgment. 

Even assuming that there i s evidentiary material properly 

before the Court in the transcripts, there i s no showing by 

this material or by t.ie declarations that the defendants' 

conduct was either discriminatory or in bad faith. 

Plaintiffs have therefore failed to present any evidence 
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which raises a genuine issus of material fact. Sines 

plain t i f f s offer only ths conclusory allegations that 

disputed material exists, without offering ths necessary 

supporting evidence, plaintiffs have failed to raise a 

triable issue of material fact with respect to their claim 

for breach of duty of f a i r representation. 

Accordingly, this Court GRANTS defendants' motion for 

summary judgment as to pl a i n t i f f s ' claim for breach the duty 

of f a i r representation against the union defendants. Since 

union officers are immune from personal l i a b i l i t y for acts 

undertaken as union representatives, Peterson v. Kennedy. 

771 F.2d 1244, 1256-57 (9th Cir. 1985), summary judgment is 

also appropriate in favor of R. B. Brackbill and J . M. 

Balovich, named as individual defendants. 

IV. CONCLUSION 

Therefore, this Court GRANTS defendants' motion for 

summary judgment as to pl a i n t i f f s ' claim for breach of duty 

of f a i r representation snd DISMISSES WITH PREJUDICE 

pl a i n t i f f s ' second amended complaint. Defendants' motion to 

strike i s now MOOT. 

IT IS SO ORDERED. 

DATED: ^<^irfr Wl . 1989. 

DP Lowell Jensen 
United States District Judge 



1 

2 

3 

4 

5 

6 

« 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

LEE J . KUBBY, INC. 
A PROFESSIONAL CORPORATION 
BOX 60267 

Falo Alto, CA 94306 

Attorney for P l a i n t i f f s 

°7'»L 

UNITED STATES DISTRICT 

NORTHERN DISTRICT OF CALIFORNIA 

NO: C87-1198-DLJ 

NOTICE OF APPEAL 
REQUEST TO PRE­
PARE REPORTERS 
AND CLERKS 
TRANSCRIPTS 

SIEU MEI TU AND JOSEPH Z. TU 

P l a i n t i f f s 

VS 

SOUTHERN PACIFIC TRANSPORTATION 
COMPANY; ATCHISON, TOPEKA, S/vNTA FE 
RAILROAD COMPANY; PACIFIC FRUIT 
EXPRESS COMPANY; T. ELLEN; E.E.CLARK; 
d. W. FEND; T. R. ASHTON; DOE DEFEN­
DANTS ONE TO TWO THOUSAND; WHITE 
COMPANY; BLACK CORPORATION; BROTHER­
HOOD OF RAILWAY, AIRLINE AND STEAM­
SHIP CLERKS; R. B. BRACKBILL; J . M. 
BALOVICH; SANTA FE SOUTHERN PACIFIC 
CORP. 

Defendants 

NOTICE IS HEREBY GIVEN THAT PLAINTIFFS SIEU MEI TU (SMT) AND 

JOSEPH Z. TU (JZT) HEREBY APPEAL TO THE UNITED STATES COURT 

OF APPEALS FOR THE NINTH CIRCUIT FROM THE FOLLOWING JUDGMENTS 

AND ORDERS: 

(a) Order denying P l a i n t i f f s motion to remand entered 10/13/87 

Docket 2 4. 

(b) Order granting Defendants' Motion to Dismiss entered 

y 1 «̂  
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4/8/88 Docket 36 

(c) Order dismissing causes of action and parties, retaining 

pendent j u r i s d i c t i o n , entered 7/1/88 Docket 51 

(d) Order granting Defendants' motion for summary judgment as 

to P l a i n t i f f ' s claim for discrimination, loss of consortium 

and breach of f a i r representation entered 2/8/89 Docket 98. 

(e) Judgment entered 2/8//89 Docket 99. 

(f) Order denying P l a i n t i f f ' s motion for reconsideration as 

to defendant Southern P a c i f i c . Entered 5/11/89 Docket 114. 

(g) Order granting defendants' motion for summary judgment and 

dismissing with prejudice P l a i n t i f f s ' second amended com­

plaint. Docket 130. 

(h) Juigrr.ent entered 8/21/89 Docket 131. 

Appellant further requests the preparation of a 

reporter's transcript which s h a l l include a l l oral proceedings 

whether in chambers or in open court including but not limited 

to the following: 

September 30, 1988 

March 4, 1988 

April 6, 1988 

June 29, 1988 

September 7, 1988 

October 21, 1988 

February 2, 1989 

April 12, 1989 

July 26, 1989 

Appellant further requests the preparation of a 

clerks transcript on appeal to include the documents and 
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records required to be included by the Federal Rules of 

Appellate Procedure for the United States Courts of Appeal. 

Dated September 5, 1989 
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LEE J. KUBBY, INC. 
A Professional Corporation 
By: 

U5 
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DECLARATION QF SERVICE BY MAIL 

I , Lee J . Kubby, say and declare: 

I am a c i t i z e n of the United States, over eighteen 
years of age, and not a party to the within action. My 
business address i s BOX 60267, Palo Alto, California 94306. 
an attorney at law licensed by the State of C a l i f o r n i a . 

That on 

September 7, 1989 

I a 1 

I served the attached: 
NOTICE OF APPEAL REQUEST TO PREPARE REPORTERS AND CLERKS 
CRIPTS 

TRANS 

via United States F i r s t Class Mail on the following party o 
record: 

ROBERT S. BOGASON 
SOUTHERN PACIFIC TRANSPORTATION COMPANY 
One Market Plaza, Room 837 
San Francisco, CA 94105 

Telephone: 

P A T R I C K W. J O R D A N 

WAYNE M. B O L I O 

MCLAUGHLIN AND IRVIN 
111 Pine street. Suite 1200 
San Francisco, CA 94111-5109 
TELEPHONE: 415-433-6330 

JOHN H. ERNSTER 
One Santa Fe Plaza 
5200 E. Sheila Street 
Los Angeles, CA 90040 
TELEPHONE: 213 267-5605 

415-541-1786 

Kathleen S. King, Esq. 
Henning, Walsh & King 
100 Bush Street, Suite 440 
San Francisco, CA 94104 

TELEPHONE (415) 981-4400 

James M. Darby 
TCIU 
3 Research Place 
Rockville, MD 20850 

and by then sealing said envelope and depositing same into 
the United States Mail, postage f u l l y prepaid. 

I declare under penalty of perjury that 
true and correct. 

the foregoing ic 

Executed on September 7, 1989. at Palo Alto, California. 

LEE J . KUBBY 

n 



971 

o i l 

D o c k e t N u 

N u ' T t D « t 

_87 1198 i2 

F 9 OIT* 

Q-^ I 20 1 fl? 1.1-L 140 

s . i i ; . ' J 

"—r-

J u l y • M U L m One p. 
A H B D U C M * ) 

i 71?4i D 
1 

87[ll9» 

CAUSE 08 LABOR: Railway Labor Act: 45 USC 151, et seq 

PLAINTIFFS 

TU, SIEU MEI AND TU, JOSEPH Z. 

DEFENDANTS 

SOUTHERN PACIFIC TRANSPORTATK 
COMPANY, ATCHISON, TOPEKA, SAr 
FE RAILROAD COMPANY, PACIFIC i 
EXPRESS COMPANY, ALLEN, T.; Cl 
E.E.; FEND, R. W.; ASHTON, T. 
DOE DEFENDANTS ONE TO TWO THQi 
WHITE COMPANY, BLACK CORPORAT 

FIRST AMENDED COHPLAINT 
t 

BROTHERHOOD OF RAILWAY. AIRLINE ANO 
STEAMSHIP CLERKS; R. B. BRACKBILL; > 
BALOVICH; SANTA FE SOUTHERN PACIFIC 

ATTORNEYS 
LEE J . KUBBY, INC. 
•Orve-Palo -ftittr-a-qTrrre 

PB-i-o- ft 11 c T~e»—*»*»-30<5 

•U4X pm^i.. 

Palo Alt o , CA 9430* (415) 65G-3505 

Defendant's Attorneys Cont. 
Kathleen S. King 
HLNNING. WALSH & KING 
100 Bush St., Suite 440 
San Francisco, CA 94104 
(415) 981-4400 
& 
James M. Darby 
Assistant General Counsel 
Transportation Communication Int'l Union 
3 Research Place 
Rockville, MD 20850 
For: Brotherhood cf Railway, Airline & Steamship 
Clerks, R.B. Brackbill, J.M. Balovich 

•
LMll. » 
H ( H I 

tf- I ; A S I V^AS 

f t L l U IN 
f ORMA 
HAUPtHT. 

H \ ING F i t s P A I U 

ROBERT S. BOGASON 
SOUTHERN PACIFIC TRANSFORATION 

COMPANY 
One Market P l a z a , Room 837 
San F r a n c i s c o , CA 94105 
(415) 541-1786 

AND 
P a t r i c k W. Jordan 
Wayne M. Bo l io 
McLaughlin and i r v i n SLi 
iOO-PiTre'-St-.-/"Sm.-t«-?-?0 I H Pin. 
San F r a n c i s c o , CA 94111-5109 
(415) 433-6330 
For: P a c i f i c F r u i t Express Co. 

and Sourthern F a c i f i c 
Transpor ta t ion Co. 

John H. E r n s t e r 
Joseph 0. C o s t e l l o 
One Snnta Fe Pla;:a 
5200 E . S h e i l a S tree t 
Los Angeles , CA 90040 
(213) 267-5605 
For: The Atchison, Topekii and Santa 
Railway Co. & Santa Fe Southern Paci 
Corporation 

STATlSTILAL R tP 
PROCESS 1:0 

UNITED S T A T E S DISTRICT COONT DOCKET DC i n s 
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DATE NR PROCEEDINGS C-87-1198 DLJ 

• 987 
lar 20 

June b 11 

PETITION FOR REMOVAL from the Superior Court S t a t e of C a l i f o r n i a , C i t y 
and County of San Francisco, Case #864666: documents removed: summons, 
and c o m p l a i n t . No process 
-Bond f o r removal: Surety-American Casualty Company of Reading, PA: 

Bond-$250.00 

2 ORDER: F i r s t s t a t u s conference set for 6-17-87/9 a.m. DLJ 

23 3 Defendant P a c i f i c F r u i t Express Company's ANSWER TO COMPLAINT 

4 Defendants' f i r s t request f o r p r o d u c t i o n of documents 

5 - n o t i c e of t a k i n g depo.sition: Edna C l a r k , 5-13-87/9:30 a.m. 

; 6 - n o t i c e of t a k i n g d e p o s i t i o n : Joseph Z. Tu, 5-12-87/9:30 a.m. 

7 - n o t i c e of t a k i n g d e p o s i t i o n : Sieu Mei Tu, 5-11-87/9:30 a.m. 

8 Defendant Southern P a c i f i c Transportation's ANSWER TO COMPLAINT 

24 9 P l a i n t i f f s ' O b j e c t i o n t o J u r i s d i c t i o n ; demand f o r j u r y ; o b 3 e c t i o n 
to s u f f i c i e n c y of bond 

27 10 Defendants' n o t i c e of t a k i n g d e p o s i t i o n : Dr. Robert r'. Touifoiirde, 
9:30 a.m.: Dr. Ronalo C. Lee, 9:45 a.m.: Dr. Ronald Elson, 10 a...i.: 
A l l s a i d d e p o s i t i o n s w i l l be takei» on 6-13-87 

Defendant's P a c i f i c F r u i t Express Company S t a t u s Conference 
Statement, June 17, 1987 a t 9:00 a.m. 

12 - D e c l a r a t i o n of Wayne M. B o l i o i n support of Document t i l 

11 13 P l a i n t i f f ' s S t a t u s conference statement on June 17, 1987 a t 9:00 a.ai. 

ib i'l MINUTES: (c/r:iione), status conference held on 0-17-07: further statuti 
8-5-87/9 a.m. ^^'^ 

Ju. 16 15 Defendants' f i r s t s et of i n t e r r o g a t o r i e s t o p l a i n t i f f 

20 16 P l a i n t i f f s ' motion t o remand t o s u p e r i o r c o u r t , 8/19/87 a t 9:30 a... 
memorandum of p o i n t s and a u t h o r i t i e s i n support t h e r e o f 

28 17 Defendants' meirorandum i n o p p o s i t i o n t o p l a i n t i f f s ' motion t o remand, 
8/19/87 at 9:30 am 

18 P l a i n t i f f s ' motion t o remand t o s u p e r i o r c o u r t ( r e n o t i c e ) , 9/10/87 a t 
10 am 

19 Clerk's n o t i c e r e : p l a i n t i f f has f i l e d a motion t o remand, n o t i c e d f o r 
hearing on 9/30/87 a t 10 am; o p p o s i t i o n due 9/16/87; r e p l y t o 
o p p o s i t i o n due 9/23/87 

21 i 20 P l a i n t i f f s ' motion t o remand t o Suj^iCL.^.. Court: d e c l a r a t i o n i n support 
t h e r e o f , 9/30/87 a t 10 am 

JEE SHEET A 

% at 
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SHEET A 

C I V I L D O C K E T C O N T I N U A T I O N S H E E T 

C - 8 7 - 1 1 9 8 DLJ 

P L A l f M f l f F 

TU 

u^p>-" DChLNUANT 

SOUTHERN PACIFIC 
TRANSPORTATION CO., et a l 

rn:>CKCT N O 

I^AGL O f PAC 

D A T E NR P R O C E E O f N G S 

1 9 0 7 ~ ^ 
Sep 3 21 

22 

23 

22 ' 

30 

Oct 6 

9 
I 

I 
13 

30 ; 

Dec 2ii 

1988 
Jan 20 

Feb 29 

24 

25 

26 

26 

D e f e n d a n t s ' supplementary b r i e f i n o p p o s i t i o n t o mo t ion f o r remanc 
9 /30/87 a t 10 am 

P l a i n t i f f s ' response t o o p : o s i t i o n mot ion t o remand, 9 /30 /87 (§10 i 

CINUTES: ( c / r : J im Yeomans), p l a i n t i f f ' s mot ion t o remand DENIED; 
s t a t u s c o n f e r e n c e not h e l d ; o rde r t o be p repared by d e f e n d a n t : ca. 
c o n t i n u e d t o 12/16/87 a t 9 am f o r f u r t h e r s t a t u s . D. 

RECEIVED: Proposed o rder denying mot ion t o remand 

ORDER: P l a i n t i f f s ' mot ion t o remand i s DENIED. D 
Ente red 1 0 / 1 3 / 8 7 , cop ies t o p a r t i e s . C l e r k . 

D e f e n d a n t s ' p r o o f o f s e r v i c e by m a i l r e : #24 

Summons i s s u e d . C l e r k . (2 o r i g i n a l s i s sued) 

Defendants' no t i ce of change of address of counsel 

Defendant.s T\\e Atchistm, Topekii and Santa Fe Railway Company and Sant.i Fe 
SoutheiT. Pac i f i c Cor|)oral ion ' s AN^MU^ TO CXDMPIAIOT. cksnand i o r j u ry t r i a l 

- denvmd fo r p r io r pleadings and discovery 

27 jC lerk 's no t i ce r e : s ta tus conference has been scheduled f o r 3/4/88 at 9 am 

28 iDefendants ' no t i ce of motion and motion to d ismiss and/or f o r summary judgment 
4/6/88 at 10 am 

29 < - memorandum of po in ts and a u t h o r i t i e s in support of #28 

30 declaration of Kevin Block in support of #28 

Mar 4 

23 
! 

29 ' 

31 jClerk's notice re: defendants have filed a motion to dismiss, noticed for hearu 
'on 4/6/88 at 10 am; opposition due 3/23/88; reply due 3/30/88 

32 MINUTES: (c/r none), status conference held; case continued to 4/6/88 at 10 am 
jfor defendant's motion to dismiss. DLi 

33 Plaintiffs' response in opposition to motion to dismiss, 4/6/88 at 10 am 

34 1 Defendants' reply brief in support of motion to dismiss and/or for summary 
judgment, 4/6/88 at 10 am 

OVER 1 I i.. O 
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»»•* 1 75) 
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Apr 6 35 

36 

MINUTES: (c/r William Johnston), defendant's motion to dismiss GRANTED; order to 
be prepared by court; 30 days leave to amend. DLJ 

OROER: Defendants' motion to dismiss is GRANTED; plaintiffs are GRANTED leave to 
amend the complaint to state a federal cause of action; amendment must be filed 
with 30 days. DLj 
Entered 4/8/88, copies to parties. Clerk. 

14: 37 Defendants proof of service by mail of order on defendant's motion to dismiss 

29 38 Plaintiffs' FIRST AMENDED COMPLAINT 

Summons on f i r s t amended complaint issued. Clerk. 

I 

I 29 

May 10 I 

19 ! 39 

40 

41 

42 

! 43 

24 44 

! 

Jun 15 4o 

i 
21 46 

22 I 47 

Defendants Santa Fe Southern Pacific Corp 4 The Atchison, Topeka and Santa Fe 
Railway Co.'s notice of motion and motion for dismissal, 6/29/88 at 10 am 

- memorandum of points and authorities in support of #39 

- joinder in Southern Pacific Transporation Co.'s motion to dismiss 

Defendants Southern Pacific Transportation Co. & Pacific Fruit Express' notice of 
motion and motion to dismiss and/or for summary judgment, 6/29/88 at 10 am 

- memorandum of points and authorities in support of #42 

Clerk's notice re: defendant Southern Pacific has filed a motion to dismiss or 
'or summary judgment, noticed for hearing on 6/29/88 at 10 am; opposition due 
6/15/88; reply due 6/22/88 

Plaintiffs' response in opposition to motion to dismiss 
- declaration of Lee J. Kubby in support thereof 

Plaintiffs' corrections to response in opposition to motion to dismiss 

Defendants The Atchison, Topeka and S<inta Fe Railway Company and Santa Fe 
Southern Pacific Corporation's reply norandum in support of motion to dismiss 

48 

49 

50 

Defendants Southern Pacific Transport 
reply brief in support of motion to c 

n Co. and Pacific Fruit Express Co.'s 
ss and/or for summary judgment 

MINUTES: (c/r Vivian Balboni), defendant S.P.'s motion to dismiss or for summary 
judgment; defendant Atchison, Topeka & Santa Fe's motion to dismiss and for 
summary judgment; order to be prepared by court; 1st three claims are dismissed; 
18th claim dismissed; remaining claims under submission. DLJ 

Plaintiffs' supplemental declaration of Lee J. Kubby re motion to dismiss 
opposition 

SEE SHEET "B" 
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DATE 

1988 
Jun 30 

NR. 
PROC Ft DINGS 

Aug 2 

Sept 7 53 

12 54 

27 

Oct 17 

24 

21* 

27 

Nov 7 

A v̂ipirA f i f th and seventh causes of action are DISMH 51 ORDER: The f i r s t , second, third, f i f th and seventnca ^^^^^^ , 

with prejudice; ^""''^^^ ^i .^f^l^J |J's'sE^'fro^^^ of action; defend. 
^ s : ; i r ^ e i r R : i ; w I ! v r r r ^ D U r s s ? i ^ ? r ^ ^ " a i r ? : ; s e ? of action; status conferen; 

will be held on 9/7/bS at 9 m-
I Entered 7/1/88, copies :o parties. Clerk ^, o „ Br«kbil 

« loefendents Brotherhood of « 1 1 ' " J l / U i l - "cSlIu^^^^^^ and J.M. Balovich's /WSKR TO FIRST AMENDED COVUini 

M^^PBS: (C/r » , . l =tatu. corrfare.-x=e h^M; case « n U ^ ^ « 

^Defendant to f i le sutinary judgment motion by 11/16/88. issut. oraer. 
' . . . to fTli= a«i serve their notion for surmary judgment b 
iQRDER: Defendant's f^^^f^„f^^^^VSnce to be held on 12/14/88 at 10 
,11/16/88. Hearing ard furtlicr status conterence to 
I a.m. 

' Plaintiffs- notice to t ^ depositicn ct J. M. Ealcvich and B. B. Brackbill . 

j 10/26/88 at 10:00 a.m. 

i ORDER: case referred to Chief «a,istrat. fcr purposes cf disccverv only. 

i—̂ rasrtŝ ?̂ /.̂ a.-sr.̂ ^̂ ^̂ ^̂  
timo for plaintiff's respoiise 

IMAGISTRATE MINITTES: (c/r none) discovery hearing in person and via phone; 
jnunute order to be entered - see #57 . 

\ŝ .̂̂ m.<̂ '. itn.r8Ŝ r̂8rSar"i4'̂ u;î "̂ -ia°H/̂  
, ^ , ^ ^ ^ t ' - T S : O n ? n , ! : ' " a i ' ^ i ^ ^ r ^ t i i r : i n f e r e ^ t o V. at ^ t i ^ . 
ClerK's «>tice tc counsel tl^t status conferee:, and actions date rescl«iute 
from 2/1/89 to 2/2/89. 

155 

56 

57 

58 

23 

60 

61 

62 

64 

W i c o cf nation a ^ notion for . ^ ^ ^ ^ ^ S T ^ ^ 
|SoutlK?rn Pacific Transportation Co. and Pacitic trui 
12/28/88 at 10:00 a.m. 

- memoraixiun of points aivfl authorities in support of #61 

63 - declaration of Kevin Block 

- declaration of Posey Hudnall 

^ V ^ : proposed order panting deferments' action for disqualification 

OVFTR 
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j SOtrnERN PACIFIC TRANSPORIATION 00. 
1 e t a l 

DOCKET NO . 

PAGE _ o r _ . PAGI 

NR PROCEEDINGS 

65 ! Defendants Southern Pacific Transportation Co. and Pacific Fruit Express Co.'s 
1 declaration of Kevin block. 

66 ! - Declaration of Chere 3ondi<i. 

67 - proof of service of Stipulation and Order continuing hearing on motion for 
disqualification, docunents #65 and G6. 

66 ' Union Defeivlants' motion for smmary judgment or, in the alternative, motion tc 
I dismiss, Feb. 2, 1989 at 10:00 am. 

69 i - statement of material facts as to which there is no dispute. 

70 - ftoiorandun of points and authorities i n support of #68. 

71 - Declaration of R.B. Brackbill. 

72 - Declaration of James K. Darby. 

RECEIVED: Proposed Order granting motion for sumiary judgment. 

73 STIPULATION AND ORDER: Hearing on defendants' motion for disqualification or 
other appropriate sanctions, previously set for Dec. 28, 1988 ix: continued to 
Jan. 25, 1989 at 10:00 a.m. ^ 

74 Clerk's notice to Counsel Re: there is alrefidy a hearing date and status confci 
set for Feb. 2, 1989, tl»e defei^onts' motion to disqualify counsel w i l l also Ix. 
lieard on Feb. 2, 1989 at 10:00 a.m. Tlxure w i l l be no any liearing on Jan. 25, 1' 

75 Deferdants SoutJ>em Pacific Transjxirtation Co. and Pacific Fruit Express Co.'s 
notice of mDtion and motion for sutmary judgment, Feb. 2, 1989 at 10:00 a.m. 

7t - Manorardim of points aid authorities i n support of motion for sumury jucigmei 

77 - Declaration of RicaJurd Fend i n support of #75. 

78 - Declaration of ltm Ellen i n support of #75. 

79 - Proof of service of docunents #75 thru 78. 

RECEIVED: P'oposed Order granting defendants' motion for surmary judcpent. 

80 Clerk's rotiue to Counsel Re: Union defendant's motion for suiriary 3udgmont or 
dismissal is set for Feb. 2, 1989 at 10:00 a.m.; opposition papers by Jan. 19, 
1989; reply pai^ers by Jan. 26, 1989. 

SEE SHEET C 

nr..' 



DC UtA 
(Rav I nt 

1 I I T 
tr.L' • •^t?'^'^'' SHECT C 

v^tOWNU ^ j . , ' ^ , ^ ^ P O C K E T CONTINUATION S H E E T 

T 
C-87-1198-nLJ 

PLAINTIFF 

SIEU MEI TO AND JOSEPH TU 

D E F E N D A N T 

SOUTHEFN PACIFIC TRANSPOBTATIQN, et 
a l 

D O C K E T NO. . 

P A G E O F _ 

T 
DATE NR 

1989 
Jan 9 81 

82 

12 83 

19 84 

• 85 

86 

87 

88 

89 

90 

26 91 

92 

93 

94 

95 

% 

Feb 2 97 

PROCEEDINGS 

Defendants Southern Pacific TransportaUon Co. and Pacific f^^^Express 
eroended notice of notion for disquaUfication or other appropriate sancti 
Feb. 2, 1989 at 10:00 a.m. 

- Proof of service of stipulation and Order continuing hearing can inotior 
disqualification; notice fron Court He: motion; Amended notice of motior 

Clerk's notice that deft motion for suimary judgnent will be heard on 2/ 
at lOan. 

Plaintiffs' notloe of change of address. 

- Objection to a«i notion to strike portions of declarations in support < 
for sumary judijtent, 2/2/89 at 10:00 a.m. 

- Statanert of disputed material facts in opposition to motion for sutma 
ment. 

- Menorandun of points and auttorities in opposition to motion for suima 

- Declaration in opposition to motion for disqualification. 

- Declaration of Lee J. Kuttoy in opfXJsiUcn to motions for sumary juign 

- Declaration in opposition to moticn for suimary judgnent. 

RECEIVED: Proposed Order He: notion for suiinary juignent and moUon to 

Union Defendants' reply to plaintiffs' mamorandun of opposition to rootio 
auimary julgnent, Feb. 2, 1989 at 10:00 a.m. 

- Declaration of Kathleen S. King in support of #91. 

Defendants Southern Pacific Transportation Co. and Pacific Fruit Express 
reply brief in support of notion for disqualification or other appropria 
Feb. 2, 1989 at 10:00 a.m. 

_ reply brief in support of motion for sunmpary judgnent. 

- Declaration of Kevin Block in support, of #94. 

- Svpplemental declaration of Kevin Block. 

™ : ,c/r Heta status j c ^ e r ^ ' 

5 : ^ t ' u ^ . ^ i c 

OVER 
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16 

Defendants' motion for Disqualifacation DQJIED. 
ENIERED: 2/8/89 clerk ^ 

99 JUDGMEm": Re: order #98 in favor of defendants. 
ENTERED: 2/8/69 mailed oopites to couTiSel clerk 

100 ttefenlont Union Brotherhood of Railway's brief i n support of taxation costs. 

17 

20 

Mar 7 

22 

101 [-Proof of service 

102 pefeniant's b i l l of costs for Brotherhood of Railway. 

103 peferelant Southern Pacific's b i l l of costs. 

104 Plaintiffs noUce of irotion ard motion new t r i a l , vacate, reconsider, amend , 
3r alter judgnent, relief fron juignent. set 3/22/89 at 10:00 a.m. 

105 1- Meno of points and authorities re: #104 
j 
RECEIVED: Proposed ordei" # 104 

Clerk's i ^ t i c e of p l a i n t i f f ' s motion fo r reconsideration set 3/22/89 at 10:00 

Letter to clerk f ran Kathleen King re s t ipu la t ion continuing hearing date. 

Defexdants Union' declaration of Kathleen S. King. 

106 

107 

108 

109 

110 

4 
29 

jAj-̂ r li2 

May 3 

STIPULATION AND ORDER: Modificationof briefing schedule, see order for nore^i.^.fc 

Defendant's Union' opposition to pl a i n t i f f ' s motions for new t r i a l for vacat̂ > 
and reconsideration. sct4/12/89 at 10:00 a.m. 

Jun 2 115 

12 116 

15 117 

118 

111 - Nkano in opposition re # 110 

113 ! MmfTES: (c/r Carl Pline) p l a i n t i f f ' s motion for reconsideration under subnissi 

114 ORDER: Court denies p l a i n t i f f s ' mation for reconisideration as to defendnt 
Southern Pacific and GRANTS p l a i n t i f f s ' motion for reconsideration as to Union. 

ENTERED: 5/11/89 clerk 

Plainitffs' SECOND AIIENDED COMPLAINT. 

Plaintiff's notice of change of address, vacation schedule cessation of fax. 

Defendant's Notion for s^imary judgnent set 7/26/89 at 10:00a m. 

SEE SHEET "D" 
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SOimERN PACIFIC TRANS. 

P R O C E E D I N G S 

D O C K E T NO 

P A G E . OF ^ f 

D A T E _ _ _ _ _ _ _ 

- ! M " 1 ' ^ T " , , „ r t a l facts as to which there i s no dispute. 
U9 l l^fe^ianfs statx^nt of r»aterial facts 

1,0 l -^- larat ion cf K.B. BracK^iU. ^^^^^^^ 

P ^ order . a n t r n . . t i c n ^ , , , , , , 

17 ' 121 

15*' 122 

o r ^ ^ ^ ^ ^ ^ , , , , , 

Clerk's nDtice of motion to striKe 

, auU^rities i n suH^rt of noUcn for s ^ . ^ 
Defendant's nierc cf poinu, a.nd autnorii 
judgtient. 

123 [Declaration of Janes Darby. 

Jul 121 124 

Eteclaration Ol ^-i-^^ • 
strike portions of declaration in su 

19 

of n.>ticns fcr s ^ - ^ o n fcr s>™arv J-^?-"' 
L „f eoints and authorities in opposition cf notion tc 

125 \ ^ ot points and „„„,iUcn to 1 " ^ ^ . 

126 

' .Stat .«=nt Of " ^ ' ^ ^ t ; , ^ ^ S i t i o n U, ^tron fcr so™ rû:̂"Lr7/2c/î '̂̂ôiŝa!L 
27 129 

Aug 14', 130 

131 

j u l ^ n t . set 7 /2W». a . ^ f ^ d a n f s nation . 

, c / r Dia™. S K r l ^ "oSer to p r e ^ a ^ W o 
S r i k e and fcr sv^ary jud<^nt under ^ i , laintifl 

& : e / 2 1 . ' B . clerk „ > ^ . s order , r . , t . . > , d . , f c ^ 

™firTJi;.T^e-- ̂  =̂ "̂ '̂  '̂ ""̂  
favor of defendants. 
ENTERED: 8/21/89 clerk 


