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RESPONSE OF BROTHERHOOD OF MAINTENANCE
OF WAY EMPLOYES TO SANTA FE PACIFIC CORPORATION'S
FIRST SET OF INTERROGATORIES AND REQUEST
FOR PRODUCTIO. OF DOCUMENTS

The Brotherhood of Maintenance of Way Employes ("BMWE"),
respectfully submits the following response to the first set of
interrogatories and requests for production of documents served
by the Santa Fe Pacific Corporation ("“SFP").
INTERROGATORY NO. 1:

(A) Identify and produce each response (including
attachments) to the questionnaire of the form included as
Attachment A hereto, or to any other questionnaire or survey the
purpose of which was to obtain from BMWE or IAMAW members
information concerning the possible adverse effect on employees
resulting from the pruposed ATSF/SPT merger, from alleged SFSP
control of SPT or from acticns taken in anticipation of the
proposed ATSF/SPT merger, completed by any present or formex
member of BMWE or IAMAW.

(B) Identify and produce all correspondence, memoranda,
instructions and other docunents concerning the questionnaires
and questionnaire responses identified in response to

Interrogatory No. 1(A).
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RESPONSE TO INTERROGATORY NO, 1:

(A) BMWE will prcduce the requested questionnaires.

(B) OBJECTION: BMWE objects to the request to the extent
that it seeks the production of privileged materials. Without a
waiver of that objection, BMWE will produce relevant, non-
privileged documents, if such exist.

INTERROGATORY NO, 2:

(A) Identify and produce a copy of each collective
bargaining agreement or other written contract or agreement
entered into between BMWE and SPT or between IAMAW and SPT, in
effect at any time during the period from December 23, 1983 until
August 4, 1987, providing for the payment of monetary or other
employment -related benefits to SPT employees in the event of any
action by SPT involving the termination, separation, lay-off,
furlough, relocation or transfer of any employees covered by such
contract or agreement.

(B) Identify and produce a copy o. each written unilateral
severance offer, voluntary resignation program or other employee
separation program offered or implemented by SPT during the
period from December 23, 1983 until August 4, 1987 and affecting
members of BMWE or IAMAW, and all documents concerning any such
offer or program.

RESPONSE TO INTERROGATORY NO. 2:

(A) The only agreement in question is the agreement

settling Mediation Case No. A-7128, dated February 7, 1965. BMWE

will produce the requested agreement.
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(B) After a diligent search of its records, BMWE cannot
identify any "written unilateral severance of.ar, voluntary
resignation program or other employee separation program" offered
to BMWE represented employees of the Southern Pacific

Transportation Company ("SPT") during the period requested in the

interrogatory.
INTERROGATORY NO. 3:

Identify and produce all documents supporting or otherwise

concerning any claim, by BMWE and IAMAW or other employee
representatives, that rail carrier employees were adversely
affected by actions taken or orde:r: issued by SFSP (a) in
anticipation of the proposed ATSF/SPT merger, (b) in alleged
violation of the SPT Voting Trust Agreement or (c) in alleged
violation of the carrier merger, consolidation and control
provisions of the Interstate Commerce Act (49 U.S.C. §§ 11341-
11351).

RESPONSE TO INTERROGATORY NO. 3:

Other than the instant proceeding, BMWE has not presented a
"claim" before any forum regarding the matters set forth in (a),
(b) and (c¢) in Interrogatory No. 3, above.

INTERROGATORY NO. 4:

(A) Identify, separately for each calendar year from 1983
until the present and separately for each United States Class I
rail carrier that employed persons represented for collective
bargaining purposcs bv BMWE, the total number of BMWE members who

were terminated, separated, laid off or furloughed, who accepted
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early retirement or who otherwise ceascd their employment with
such rail carrier dve to the closing or downsizing of facilities,
lack of work, consolidation of work, rail line sales, transfers
or abandonments or other workforce reductions.
(B) Identify, separately for each calendar month from

December 1, 1983 until the present and separately for each United
States Class I rail carrier that employed persons represented for

collective bargaining purposes by BMWE, the total number of BMWE

members who were employed by each such rail carrier at mid-month

(or at such other time during each calendar month for which the
requested information is available).
RE Y

(A) OBJECTION: BMWE objects to the interrogatory as overly
broad in that it seeks information beyond the date SPT was sold
to Rio Grande Industries, Inc ("RG1"). BMWE also objects to the
interrogatory as excessively burdensome and not reasonably likely
to lead to the discovery of relevant evidence. In this
proceecding, the Commiscion has framed the issue preserted to the
employee representatives thus:

we are reopening this proceeding to give SPT employces

(as a class) an opportunity to demonstrate that they

were adversely affected as a direct consequence of

actions taken or orders issued by SFSP in contemplation

of the proposed ATSF-SPT merger. We seek specific

evidence from the parties with respect to those actions

or orders issued by SFSP which may have affected SPT
operations and work-related assignments.

Finance Docket No. 30400 (Sub-No. 21), Santa Fe Southern Pacific
Corp.--Control--Southern Pacific Trans. Co., at 3, served June

18, 1992 (not published). Accordingly, BMWE submits that
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employment levels on other Class I railroads is irrelevant to the

determination of the issue presented by the Commission in this

proceeding.

(B) See the Objection to Interrogatory No. 4 (A) above.
Without a waiver of the foregoing objection, BMWE also notes
that, during the period December 1, 1983 to date of the sale of
SPT to RGI, such information was filed by Class I rail carriers
at the Commission's Bureau of Accounts pursuant to 49 C.F.R. §
1246.1 and is available at that location.

INTERROGATORY NO. 5:

(A) Identify, separately for each calendar year from 1983
until the present and separately for each United States Class I
cail carrier that employed persons represented for collective
bargaining purposes by IAMAW, the total number of IAMAW members
who were terminated, separated, laid off or furloughed, who
accepted early retirement or who otherwise ceased their
employment with such rail carrier due to the closing or
downsizing of facilities, lack of work, consolidation of work,
rail line sales, transfers or abandonments or other workforce
reductions.

(B) 1Identify, separately for each calendar month from
December 1, 1983 until the present and separately for each United
States Class I rail carrier that employed persons represented for
collective bargaining purposes by IAMAW, the total number of

IAMAW members who were employed by each such rail carrier at mid-
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month (or at such other time during each calendar month for which
the requested information is available).
RESPONSE TO INTERROGATORY NO. S
(A) and (B) BMWE cannot answer Interrogatory No. 5

because it concerns another, independent labor organization.

Objections presented by:

HIGHSAW, MAHONEY & CLARKE, P.C.
1050 17th Street, N.W. - Suite 210
Washington, DC 20036

(202) 296-8500

By: _./-) L& (,fy/~ ’/.':‘ /~ 1 \;/*f/'*

Donald F. Griffin

Attorneys for BMWE
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VERIPICATION
I, William A. Bon, verify under penalcy of perjury that the
foregoing is true and correct. PFurther, T certify that I am

qualified and authorised tu file this Respunse of Brotherhood of

Mainlenance of Way Employes to fFirec Set of Interrogatories and

Requeats for Producticn of Documsntes by Santa Fe Facific

Corporation. Executed on September 25, 1992.




CERTIFICATE OF SERVICE

I hereby certify that today I served copies of the foregoing

"Response of Brotherhood of Maintenance of Way Employes to First

Set of Interrogatories and Informal Request for Production of

Documents by Santa Fe Pacific Corporation" upon the following by

overnight mail delivery to:

Jerome F. Donohoe, Esqg.
Santa Fe Pacific Corporation
1700 Rast Golf Road
Schaumburg, IL 60173

Guy Vitello, Esq.
The Atchison, Topeka & Santa Fe Railway Company
1700 East Golf Road
Schaumburg, IL 60173

and by hand delivery to:

Kathryn Kusske, Esq.

MAYER, BROWN & PLATT
2000 Pennsylvania Avenue, N.W.

Washington, DC 20006

first class mail delivery to:

John MacDonald Smith, Esq.
Southern Pacific Transportation Company
819 Southern Pacific Bldg.

One Market Plaza
San Francisco, CA 94105

Charles Kong
1017 Biown Street
Bakersfield, CA 93305

Vincent Prada, Esq.
SIDLEY & AUSTIN
1722 Eye Street, N.W.
Washington, DC 20006

: /.’L /"',/'/! >~ \-/?-Ct#‘.—'
77

e’

Donald F. Griffin

Dated: September 25, 1992
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Finance Docket
No. 30400 (Sub-No. 21)

BMWE/IAMAWS'S FIRST SET O.’INTERROGATORIES
AND INFORMAL REQUEST FOR PRC. UCTION OF DOCUMENTS
TO SOUTHERN PACIFIC TRANSPORTATION COMPANY

The Brotherhood of Maintenance of Way Employes ("BMWE") and
the International Asssciatien of Machinists and Aerospace Workers
("IAMAW") respectfully serve through counsel, pursuant to 49
C.F.R. §1114.26, the following interrogatories upon the Southern
Pacific Transportation Company. Responses to cthese
interrogatories and informal document requests should be served
upon counsel for BMWE and IAMAW: HIGHSAW, MAHONEY & CLARKE, P.C.,
1050 17th Street., N.W., Suite 210; Washington, DC 20036; fifteen

- (15) days after service of the foregoing. BMWE and IAMAW are
willing to agree to the imposition of a reasonable protective
order, similar to that imposed by the Commission in this
proceeding in an order served September 3, 1992.
DEFINITIONS

(1) Communication: The term "communication" means the

transmittal of information (in the fora of facts, ideas,

inquiries or otherwise).

Document: The term "document" is defined to be synonymous

in meaning and ecual in scope to the usage of this term in
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Federal Rule of Civil Procedure 34(a). A draft or non-
identical copy is a separate document within the meaning of

this term.

Identify (With Respect to Persoms): When referring to a

person, "“to identify" means to give, to the extent known,
:l.e person's full name, title, present or last known
address, and when referring to a natural person,
additionally, the present or last known place of employment.
Once a ,‘erson has been identified in accordance with the
subparagraph, only the name of that person need be listed in
response to subsequent discovery requesting the
identification of that person.

Identify (With Respect to Documents): When referring to
documents, "to identify" means to give, to the extent known,
the (i) type of document; (ii) general subject matter; (iii)
date of the document; and (iv) author(s), addressee(s) and
recipient(s).

Identify (With Respect to Communications): When referring
to communications, "to identify" means to give, to the
extent known, the (i) type of communicacion; {ii) general
subject matter; (iii) date of the communication:; (iv) the
person communicating and the person communicated to.

Person: The term "person" is defined as any natural person
or any business, legal or governmental entity or
association.

Concerning: The term "concerning" means relating to,

referring to, describing, evidencing or constituting.
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ATSF: The term "ATSF" means the Atchison, Topeka and Santa

Fe Railway Company, its officers, directors, employees,

agents, partners, corporate parent, subsidiaries, affiliate

and predecessors.

S8PT: The term "SPT" means the Southern Pacific
Transportation Company and the St. Louis Southwestern
Railway Company, their officers, directors, employees,
agents, partners, corporate parent, subsidiaries,
affiliates and predecessors.

8F8P: The term "SFSP" means the Santa Fe Southern Pacific
Corporation, its officers, directors, employees, agents,
partners, corporate parent, subsidiaries, affiliates and
successors.

EMWE: The term "BMWE" means the Brotherhood of Maintenance
of Way Employes, its officers, directors, employees and
agents.

IAMAW: The term "IAMAW" means the International Association
of Machinists and Aerospace Workers, its officers,
directors, employees and agents.

ICC: The term "ICC" means the Interstate Commerce
Commission.

Maintenance of Way Department: The term "maintenance of way
department" means that subdivision of either the SPT or ATSF
concerred with the construction, repair and other
maintenance of the track, roadbed, appurtenant structures

and bridges of each carrier.
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Maintenance of Way Employee(s): The term "maintenance of
way employee(s) means those employees working in the

maintenance of way department.

Maintenance of Equipient Department: The term "maintenance

of equipment department" means that subdivision of either
the SPT or ATSF concerned with the construction, rebuilding,
repair and maintenance of locomotives and rolling stock of
each of the carriers.
Maintenance of Equipment Facilities: The term "maintenance
of equipment facilities" means those locations where the
construction, rebuilding, repair and maintenance of
locomotives and other rolling stock are or were performed on
a regular and recurring basis.
Maintenance of Equipment Employee(s): The term "maintenance
of equipment employee(s)" means those emnloyees working in
the maintenance of equipment department.
8PT +~ ATSF Merger: The term "SPT - ATSF merger" means the
transaction that was the subject of the primary application
in CC Finance Docket No. 30400.
Rules of Comstruction: The following rules of construction
apply to all discovery requests:
(a) All/Each; the terms "all" and "each" shall be
construed as all and each;
(b) And/0r; the terms "and" and "or" shall be
construed either disjunctively or conjunctively as

necessary to bring within the scope of the
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interrogatory all respcnses that might otherwise be

construed to be outside of its scope.

(c) Number; the use of the singular form of any word

includes the plural and vice versa.
Time Period Coverel By Interrogatories: The time period
covered by these interrogatories runs from December 23, 1983
until October 13, 1988.
Trustee of the Voting Trust: means the Valley National Bank
of Arizona.

INSTRUCTIONS

If exact data cannot be supplied in answering any
Interrogatory that calls for a numerical response, SPT
snould provide its best estimat2 of the data requested,
indicate that this has been done by notation ("est.") in
conjunction with the response, and describe the basis upon
which the estimate was derived. 1In addition, state where
the precise information can be found, including
identification of each knowledgeable person and of all
documents which contain the precise information or from
which it can be derived.
If SPT cannot answer any part of any Interrogatory in full,
atter exercising due diligence to secure the information to
do so, SPT should so state and answer to the extent
possible, specifying its inability to answer the remainder,
and stating whatever information or knowledge they have of

each unanswered part.
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Should SPT assert a privilege or worx product protecticn for

any documents or communications about which information is

requested by any of the following Interroqatories and
Document Requests, SPT shall identify such documents and
communications (including a brief description of the sibject
matter of any such document or communication), ctate the
ground on whizh the asserted privilege rests, and state
fazts establishing ilhic foundation of the asserted privilege.
These Interrogatories and Document Reguests are contiruing
in character, so as to require SPT to file supplementary
answers under the circumstances described in 49 C.F.R. §
1114.29(a)-(b). Where knowledge or informaticn in the
possession of SPT is requested, such reguests include the
knowledge of its employees, agents, representatives and
consultants.

Where these Interrogatories seek information as to the
existence or content of any document, the furnishing of a
true and legible copy of such document wili be accepted as
an adequate reply to the Interrogatory.

BMWE and IAMAW reserve tne right to serve furtber discovery
requests in this proceeding.

INTERROGATORIES AND INFORMAL DOCUMENT
PRODUCTION REQUESTS ADDRESSED TO SPT

Were any of the "over two thousand agreement personnel”
eliminated from SPT payrolls through voluntary separations

referenced on Page 3 of a letter dated October 1, 1986 from
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K. McNear to John J. Schmidt represented by either BMWE

IAMAW?

If the answer is yes, identify by numher and location

those BMWE or IAMAW represented employees eliminated
from SPT payrolls.
Identify the terms of the separations offered to the
BMWE or IAMAW employees.
What entity provided the monies used to pay for the
separation of these employees?
Identify by number and location those machinist positions of
the 465 Maintenance of Equipment employees positions reduced
by SPT during April and May, 1985 referen.ed on page 2 of
the memo dated June 18, 1985 from D. K. McNear addressed to
J. J. Schmidt.
Identify by number and location those 150 Maintenance of Way
maintenance forces reduced by SPT during the first guarter
of 1985 referenced on page 3 of the memo dated June 18, 1985
from D. K. McNear addressed to J. J. Schmidt.
Identify the "core routes" of the SPT referenced on page 3
of the memo dated June 18, 1985 from D. K. McNear addressed
to J. J. Schmidt.
Identify by name and last known address, those BMWE
represented Maintenance of Way personnel working on the
Northwestern Pacific Railroad whose positions were abolished

during March and April of 1985.




Produce all documents prepared by, produced for or reviewed

by SPT, its officers, agents, and employees, in connection

with the preparation of answers to questions framed by SFSP

and transmitted to SPT via the Voting Trust Trustee in 198S5.

Dated: September 25,

1992

Respectfully submitted,

ﬁféégz:a;. Mahoney

John O'B. Clarke, Jr.
Richard S. Edelman
Donald F. Griffin

HIGHSAW, MAHONEY & CLARKE, P.C.
1050 17th Street, N.W.

Suite 210

wWashington, D.C. 20036

Attorneys for BMWE and IAMAW




CERTIFICATE OF SERVICE
I hereby certify that today I served copies of the foregoing

upon the following by overnight mail delivery to:

John MacDonald Smith, Esq.
Southern Pacific Transportation Company
819 Southern Pacific Bldg.

One Market Plaza
San Francisco, CA 94105

and by first class mail delivery to:

Jerome F. Donohoe, Esq.
Santa Fe Pacific Corporation
1700 East Golf Road
Schaumburg, IL 60173

Guy Vitello, Esq.
The Atchison, Topeka & Santa Fe Railway Company
1700 East Golf Road
Schaumburg, IL 60173

Kathryn Kusske, Esq.

MAYER, BROWN & PLATT
2000 Pennsylvania Avenue, N.W.

Washington, DC 20006

Vincent Prada, Esq.
SIDLEY & AUSTIN

1722 Eye Street, N.W.
Washington, DC 20006

b

Donald F. Griffin

Dated: September 25, 1992
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October 20, 1992 i

BY FEDERAL EXPRESS i
|

(415) 541-2057 LD
u,\\ : 0
The Honorable Paul Cross i 'S0 ANB
Administrative Law Judge \LKLB : /
The Interstate Commerce Commission =
12th Street & Constitution Avenue, N.W.
washington, D.C. 20423 £
Re: Finance Docket Number 30,400 (Sub-No. 21),
Santa Fe Pacific Corp. - Control -- Southern

Pacific Transportation Company

To The Honorable Judge Cross:

Southern Pacific Transportation Company hereby responds to the
letter and Motion dated October 19, 1992 from Donald Griffin,
attorney for BMWE and IAMAW (hereinafter "Unions"). In light of
the arguments made by the Unions in suppor‘ of the Motion to Allow
Discovery, and in preparation for the conference call scheduled for
October 21, 1992 at 1:00 p.m. (Eastern Time) Southern Pacific
believes its position should be clearly stated for the recoid.

Initially, Southern Pacific is not claiming that it is not
within the jurisdiction of the ICC as suggested in the Union's
moving papers. Rather, Southern Pacific's position is that, up
until the present, the overwhelming majority of activity directed
in this proceeding was with reference to Santa Fe. Southern
Pacific’'s October 12, 1992 correspondence in no way asserted that
it was not subject to the jurisdiction of the ICC. Rather, the
carrier merely questioned the Unions’ attempt to embroil Southern
Pacific in a proceeding with which it previously had little contact
or activity. Given that Southern Pacific believed the focus and
intent of the ICC proceeding was directed at Santa Fe, it has
refused to engage in informal discovery pending ICC consideration
of the matter.

Southern Pacific respectively suggests that the BMWE and IAMAW
anticipated this argument. For example, the Unions’ September 25,




* The Honorable Paul Cross

Administrative Law Judge

The Interstate Commerce Commission
October 20, 1992

Page 2

1992 correspondence asks Southern Pacific to *agree" to "informal"
discovery requests. Clearly, if Southern Pacific had been an
active participant in the sub proceeding no such request would have
been made. Rather, it would seem more likely the Unions wouid have
directly engaged in discovery without any *informal" requests or
without seeking an Order of the ICC.

Should the ICC compel Southern Pacific to respond to the
Union's outstanding discovery requests, the carrier will
respectfully request an additional amount of time beyond the seven
days currently demanded by the Unions. An additional amount of
time is necessary to consider the following issues:

l. Retention of outside counsel if necessary;

2. Consideration and possiblc revision of any protective
Order governing discovery;

3. Consideration of any legal and proper objections which
may be made to the discovery sought by the Unions or the scope of
that discovery;

4. Adequate time in which to assemble the information sought

by the Unions, keeping in nind the massive number of cut-backs in
employment levels which have occurred since the mid-1980s at
Southern Pacific and in light of the acquisition of Southern
Pacific Transportation Company by Rio Grande Industries.

I look forward to discussing this matter with all parties
concerned during the conference call currently scheduled for
October 21. A copy of this letter is being sent by fax to counsel
of record in this case.

Very truly yours,




Donald F. Griffin

Highsaw, Mahoney & Clarke, P.C.
Suite 210

1050 Seventeenth Street N.W.
Washington, D.C. 20036

Jerome F. Donohoe, Esq.
Santa Fe Pacific Corporaticn
1700 East Golf Road
Schaumburg, IL 60173

Guy Vitello, Esq.

The Atchison, Topeka & Santa Fe Railway Company
1700 East Golf Road

Schaumburg, IL 60173

Adrian Steele, Esq.

Mayer, Brown & Platt

2000 Pennsylvania Avenue, N.W.
wWashington, D.C. 20006

Vincent Prada, Esq.
Sidley & Austin

1722 Eye Street, N.W.
Washington, D.C. 20006







BEFORE THE
INTERSTATE COMMERCE COMMISSION

FINANCE DOCKET NO. 30400 (SUB-NO. 21)

SANTA FE SOUTHERN PACIFIC CORPORATION --
CONTROL == SOUTHERN PACIFIC TRANSPORTATION COMPANY

MOTION OF SANTA FE PACIFIC CORPORATION
FOR APPLICATION OF PROTECTIVE ORDER

Pursuant to 49 C.F.R. § 1104.14(b) of the Commission’s Rules,
Santa Fe Pacific Corporation (formerly Santa Fe Southern Pacific
Corporation) ("SFP") files this motion seeking that the Evidence
and Argument and the Declaration of Barbara Boutourlin filed by Lee
Kubby on behalf of Sieu Mieu Tu in the above-captioned proceeding
on or about December 18, 1992, be kept confidential pursuant to the

Protective Order served by the Commission in this matter on

September 3, 1992. (A copy of the Protective Order is appended

hereto as Exhibit A.)

Mr. Kubby’s filing, which appears not to have been made under
seal, contains discussion of and attaches copies of several
confidential documents which SFP produced in discovery to Mr. Kubby
subject to the Protective Order in this proceeding. As required by
the Protective Order, each of the documents to be afforded
confidential treatment was clearly marked by SFP as “confidential".
Prior to receipt of the subject documents, Mr. Kubby agreed to

abide by the terms and conditions of the Protective Order and




signed an affidavit to that effect. (A copy of Mr. Kubby'’s

confidentiality affidavit is appended hereto as Exhibit B.)

Paragraph 12 of the Protective Order unambiguously provides
that all confidential information filed with the Commission that
contains or discloses confidential information "shall be filed
under seal and kept under seal until further order of the
Commission®. Mr. Kubby'’s filing violates not only this paragraph
of the Protective Order, but fails to comply with the Commission’s
rules that confidential information be segregated as a separate
package, clearly marked with a request for confidential treatment.
49 C.F.R. § 1104.14.

Despite repeated attempts by telephone to inform Mr. Kubby
that his filing did not comply with the Protective Order, counsel
for SFP were unsuccessful in reaching him. SFP, therefore, cannot
represent whether Mr. Kubby consents to confidential treatment of
his filing.l/ Because of the competitive harm and commercial
injury which could occur if confidential information produced in
discovery is disclosed to the public, SFP requests that the
Commission act upon this motion expeditiously. SFP further seeks
that the Commission advise Mr. Kubby that he must in the future
abide by the terms and conditions of the Protective Order in this

proceeding.

1/ If Mr. Kubby objects to the placement of his filing or
segregating portions of his filing under seal, SFP reserves its
right to file with the Commission a motion to reject or strike his
filing in its entirety.




For each of the foregoing reasons, SFP respectfully requests

that the Commission grant its motion for application of the

protective order and treat Mr. Kubby'’s filing as

confidential.
Respectfully submitteq,

Endea 73 y’)ﬁg{ /KK

Erika 2. Jones

Adrian L. Steel, Jr.

Kataryn A. Kusske

MAYER, BROWN & PLATT

2000 Pennsylvania Avenue, N.W.
Suite 6500

washington, D.C. 20006-1882
(202) 463-2000

corporation
DATED: December 22, 1992




INTERSTATE COMMERCE COMMISSION
ORDER
Finance Docket No. 30400 (Sub-No. 21)

SANTA FE SOUTHERN PACIFIC CORPORATION --
CONTROL -- SOUTHERN PACIFIC TRANSPORTATION COMPANY

Pursuant to the Motion Of Santa Fe Pacific Corporation For
Application Of Protective Order dated December 22, 1992, it is
hereby ordered that the Evidence and Argument and the Declaration
of Barbara Boutourlin filed by Lee Kubby on behalf of Sieu Mei Tu
on or around December 18, 1992 be treated as confidential pursuant
to the Protective Order served by the Commission in this matter on
September 3, 1992. Mr. Kubby is advised that he must in the future
abide by the terms and conditions of the Protective Order in this
proceeding.

By Paul S. Cross, Chief Administrative Law Judge, on the
day of December, 1992.

Sidney L. Strickland, Jr.
Secretary




CERTIFICATE OF SERVICE
I hereby certify that, on this 22nd day of December, 1992, I

served the foregoing "Motion of Santa Se Pacific Corporation For

Application Of Protective Order" by causing a copy thereof to be

delivered to each of the following in the manner indicated:

Lee J. Kubby

Lee J. Kubby, Inc.

Box 60485

Sunnyvale, California 94086-0485

(By Express Mail)

William G. Mahoney

Donald F. Griffin

Highsaw, Mahoney & Clarke, P.C.
1050 17th Street, N.W.

Suite 210

Washington, D.C. 20036

(By Messenger)

Wayne M. Bolio

Southern Pacific Transportation Company
819 Southern Pacific Building

One Market Plaza

San Francisco, California 94105

(By Federal Express)
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SERVICE DATE

SEP 3 1992

INTERSTATE COMMERCE COMMISSION

ORDER
7inance Docket MNo. 30400 (Sub-Mo. 21)

SANTA PB SOUTEERMN PACIPIC CORPORATION --
CONTROL == SOUTEERN PACIFIC TRANSPORTATION CONPANY

By motion filed August 27, 1992, Santa Fe Pacific Corpora-
tion (formerly Santa Fe Southern Pacific Corporation) ("SFP")
requests issuance of a protective order to govern the disclosure
and use of confidential, proprietary or commercially sensitive
information and data that may be produced during discovery or
otherwise divulged by any party to another during the course of
this proceeding. A reply to the motion of SFP wvas filed on
August 28, 1992 by wrail labor." A telephone conference with the
parties then was held August 31, 1992.

There is good cause shown for the motion to be granted at
this time. Unrestricted disclosure of confidential, proprietary
or commercially sensitive information and data could cause
serious competitive or commercial injury to the parties. Issu-
ance of the requested protective order would ensure that such
information and data produced by any party in response to a
discovery request or othervise unless upon further order will be
used solely for purposes of this proceeding and not for any other
business or commercial use. The requested protective order would
also facilitate the prompt and efficient resolution of this
proceeding by minimizing potential discovery disputes. The
subject may be revisited at a later date upon appropriate re-
quest.

This action will not adversely affect either the quality of
the human environment or conservation of energy resources.

It _is oxdared:

1. The motion for protective order is granted, and the
Protective Order reproduced in the Appendix to this order is
adopted as an order of the Commission.

2. This “»rder is ﬁ-ctivo on the date served.

nd 4Lt

By the Commission, Paul S. Cross, Chief Administrative Law
Judge, on August 31, 1992.

Sidney L. Strickland, Jr.
(SEAL) Secretary
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APPENDIX

PROTECTIVE ORDER

on the motion of Santa Fe Pacific Corporation (formerly
Santa Fe Southern Pacific Corporation) ("SFP"), and for the
purpose of protecting against improper use or disclosure of
confidential, proprietary or commercially sensitive business
information and data obtained or to be obtained by any party or
person through discovery or othervise during the course of this
proceeding,

It is ordered that:

3. The term "Proceeding," as used in this Protective
Order, shall mean the proceeding of the Interstate Comnmerce
Commission (the "Commission") designated as Finance Docket
No. 30400 (Sub-No. 21), as well as any subsequent Commission
proceeding concerning the interpretation or application of any
labor protective conditions imposed by the Commission in connec-
tion with the transaction(s) at issue in Finance Docket No. 30400
and all related sub-dockets.

2. This Protective Order shall apply: (a) to all docu-
ments, information and other products of discovery obtained by
any party to this Proceeding pursuant to discovery requests,
wvhether dirscted to another party or to a person not a party to
this Proceeding:; and (b) to all documents and information con-
tained in any materials filed with the Interstate Commerce
Commission (the "Commission®) by any party during the course of
this Proceeding (including transcripts of oral testimony and
hearings before the Commission).

3. Any party or person responding to a discovery request
may designate as "Confidential Information® any response (includ-
ing production of documents) or portion thereof that it in good
faith contends contains confidential, proprietary or commercially
sensitive inform-tion. Except as provided by Paragraph 6 below,
ncenfidential Information®” as used herein includes all such
designated responses, any copies, extracts, abstracts or summa-
ries of such responses, and all information contained in or
obtained from such responses.

4. Responses to discovery requests (including documents
produced in response to discovery requests) may be designated as
"confidential Information® in the following manner:
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(a) Responses Or poertions of responses to inter-
rogatories, written deposition interrogatories, and
requests for admission may be designated by stamping or
printing "Confidential" or "Confidential Information"
in the front thereof and, if only portions of the re-
sponse are to be so designated, clsarly marking the
confidential portions.

(b) Prior to the production of copies to the
requesting party, documents may be designated by sepa-
rating them from other documents and informing the
requesting party that they are "Confidential Informa-
tion." Copies of documents or portions of documents
produced to the parties may be designated by producing
such documents in separate containers clearly iarked as
containing "Confidential Information" or stamping "Con-
fidential" or "Confidential Information” on each page
(and all copies thereof) containing "Confidential
Information® and, if only portions of a document page
are to be so designated, clearly marking the confi-
dential portions.

(¢) A witness or the attorney for a vitness may
designate the witness's entire testimony and the tran-
s-ript thereof to be treated as "Confidential Informa-
tion" by so requesting on the record prior to the
conclusion of the hearing at which such testimony is
taken. Such designation shall be effective only until
1S days after the availability of the transcript of the
hearing, after which portions of the vitness testimony
may be designated "Confidential Information® only by
informing each party in writing of the pages, and the
p:rtiono thereof, that contain "confidential Informa-
tion."

S. If a party or person inadvertently fails to designate
discovery or other material as nconfidential Information,” that
party subsequently may notify the receiving party vithii one week
following delivery of the discovery or other material to the
receiving party that the material is "Confidential Information."
After receipt of such notification, su=h materials and informa-
tionishaII be treated as 1f they had been designated in a tizely
fashion.

6. Any party at any time may by written notice request
that the producing party or person cancel the "Confidential
Information® designation of any transcript, document or discovery
response or portion thereof. Such request should particularly
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identify the designated iesponses which the requesting party
contends should not be treated as "Confidential Information,"
provide the reasons therefor, and explicitly state that the
reguest is made pursuant to this paragraph. Such request shall
be deemed granted ten days after receipt of the request, unless
tre producing party or person, prior to the end of the ten-day
pericd, denies the request by written notice to the requesting
party. If such request is denied in whole or in part, the re-
questing party may file a motion with the Commission to have the
"Confidential Information” designation removed as to the discov-
ery responses listed in the request.

7. Other than as provided in Paragraph 8 below, "Confiden-
tial Information” may only be disclosed to "Authorized Persons."”
An "Authorized Person” is a person who, prior to the receipt of
any "Confidential Information,"” has signed an affidavit (in the
form inciuded as Attachment A to this Order) in which he or she
states his or her identity, title and employer and further states
that he or she has read this Protective Order and agrees to abide
by its terms, and is:

(a) an attoraey actively involved in this Pro-
ceeding on behalf of a party (or a legal assistant
under such attorney's supervision):

(b) a person vho is not a permanent employee of a
party but who has been employed by any of the parties
to provide advice, expertise or assistance in this Pro-
ceeding:

(c) a person who is a permanent employee of a
party (including an employee or official of the Broth-
erhood of Maintenance of Way Employes or the Interna-
tional Association of Machinists and Aercspace Workers)
and vho has been assigned direct responsibility in
connection with this Proceeding:;

(d) @& person who is or was once employed by one
of the rail carrier parties and is presently or vas
formerly represented for collective bargaining purposes
by the Brotherhood of Mainterance of Way Employes or
the International Association of Machinists and Aero-

space Workers, but only if and to the extent that such
person reasonably requires access to particular “"Conti-
dential Information” in order to prepare vwritten or
oral testimony to be submitted in this Proceeding; or
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(e) a reporter employed to record oral testimony
or other hearings.

Each such affidavit by an "Authorized Person” shall be kept for
the duration of this Proceeding and any related court litigation
or judicial appeals by the party with which such "Authorized
Perscn” is affiliated or associated, and a copy of each such
affidavit shall be se=rved upon counsel of record for each party
no later than ten days after such affidavit is executed.

8. nconfidential Information” may also be disclosed to:

(a) an employee of the producing party during
oral testimony of such employee:

(b) a witness employed by an organization that
also employs the person who produced the "Confidential
Information” to bs disclosed to the witness;

(¢) an assistant or clerical employee under the
supervision of any "Authorized Person”; or

(d) any psrson so authorized either (i) in writ-
ing oy the party or person that produced the "Confiden-
tial Information" to be disclosed to such person or
(1) by the Commission upon motion by any party for
good cause.

9. Storage, transmission or communication of "Confidential
Information® must be such as to reasonably ensure that the
"confidential Information®” will not be disclosed, accidentally or
othervise, to non-authorized perscns.

10. No person may be present at a hearing during the dis-
cussion of "Confidential Information” who has not been authorized
by this Protective Order to reviev the "Confidential Information®
to be discussed.

11. “confidential Information®” may be used by the receiving
party, and by any wauthorized Person”, solely for purjposes of
this Proceeding and any related court lit‘gation, and not for any
other purpose wvhatsoever (ircluding any business or commercial
purpose) .

12. All "Confidential Information” filed with the Commis~
sion, and any pleading, motion, or other paper filed with the
commission that contains or dj-"loses wconfidential Information"
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shall be filed under seal and kept under seal until further order
of the Commission.

13. All documents containing "Confidential Information"
shall, at the option of the party or person that produced such
"Confidential Information," be destroyed or returned to the
producing party/person at the termination of this Proceeding,
including any related court litigation or judicial appeals. In
the event that the producing party/person requests the destruc-
tion of such "Confidential Information" pursuant to this Para-
graph, the producing party/person shall notify the receiving
party in writing of this request, and the receiving party within
30 days after such written notice shall destroy the "Confidential
Information” and shall certify to the producing party/person in
writing that all "Confidential Information" produced to the
receiving party during the course of this Proceeding has been de-
stroyed. In the event that the producing party/person requests
the return of such "Confidential Information®" pursuant to this
Paragraph, the producirg party/person shall notify the receiving
party in writing of this request, and the receiving party within
30 days after such vwritten notice shall return the "Confidential
Information® to the producing party/person and shall also certify
to the producing party/person in writing that all “"Confidential
Information" produced to the receiving party during the course of
this Proceeding has been returned.

14. The provisions of this Protective Order that restrict
the handling, communication and use of "Confidential Information"
shall continue to be binding after the termination of this Pro-
ceeding, including any related court litigation or judicial
appeals, unless the Commission or the producing party/person
authorizes in vriting alternative handling, communication or use
of such "Confidential Informationa".

15. This Protective Order shall not bar or otherwise re-
strict:

(a) an "Authorized Person" from making copies,
abstracts, digests and analyses of "Confidential Infor-
mation®” for use in connection with this Proceedings,
subject to the requirement that all such copies, ab-
stracts, digests and analyses be treated as ‘’onfi-
dential Information®” and clearly marked as such:

(b) an "Authorized Person" from rendering advice
or opinions with respect to this Proceeding to his or
her client or employer based upon his or her examina-
tion of "Confidential Information" itself to a person
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not authorized by this Protective Order to have access
to the "Confidential Information";

(c) a party from using any "“Confidential Informa-
tion" during hearings in this Proceeding, subject to
any further order of the Commission;

(d) a party or producing person from using its
own "Confidential Information" in any manner it sees
£it, or from revealing such "Confident.lal Information"
to whomever it chooses, without the prior consent of
any other party or of the Commission; and

(e) a party or producing person from applying to
the Commission at any time for additional protection,
or to relax or rescind the restrictions of this Protec-
tive Order, when convenience or necessity requires.

16. If "Confidential Information" in the possession of any
party is subpoenaed by any court, administrative or legislative
body, or any other person purporting to have authority to

suhbpoena such information, the party to vhom the subpoena is
directed will not produce such information without first giving
written notice (including the delivery of a copy thereof) to the
producing party/person or the attorneys for the producing party/-
person, within 24 hours after receipt of the subpoena. 1If a
subpoena purports to require production of such "Confidential
Information” on less than four business days' notice, the party
to vhom the subpoena is directed shall alsc give immediate notice
by telephone of the receipt of such subpoena.

17. To the extent that "Confidential Information” is pro-
duced by a party or other person in this Proceeding and held and
used by the receiving party in compliance with the terms of this
Protective Order, such production, disclosure and use of such
"confidential Information” are deemed essential for the disposi-
tion of this Proceeding and shall not be deemed a viclation of 49
U.S.C. § 11343 or § 11910.

18. The terms of this Protective Order are imposed without
prejudice to the right of affected rail carrier employees tv
request, for good cause shown, modification of the terms of this
Protective Order to authorize use of Confidential Information by
individual employees as reascnably necessary to prosecute indi-
vidual claim and arbitration proceedings required under any labor
protective conditions that may b imposed by the Commission in
this casa.
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BEFORE THE
INTERSTATE COMMERCE COMMISSION

FINANCE DOCKET NO. 30400 (SUB-NO. 21)

SANTA FE SOUTHERN PACIFIC CORPORATION =--
CONTROL ~= SOUTHERN PACIFIC TRANSPORTATION COMPANY

COUNTY OF

STATE OF

CONFIDENTIALITY AFFIDAVIT

I, I[Nane]l , being duly sworn, do hereby depose
and state that I am _____[Position or Job Titlel of
[Name of Emplover or Pirm]l __ : that my offices are located at __
__[Addressl ____ :; that (I am an attorney actively involved in the
above-captioned proceeding on behalf of ___mmm
Represantedl ] or (I am a legal assistant under the supervi-
sion of attorneys actively involved in the above-captioned pro-
ceeding on behalf of ____[Name of Party Represented)l ) or (I

have been employed by ___(Name of Party Representedl ___ to
provide advice, expertise and assistance in connection with the

above-captioned proceeding) or (I am a permanent employee O i
[Name of Party Repreasented]l ___ and have been assigned direct

responsibility in connection with the above-captioned proceeding]
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or (I was/am employed by ____(Name of Rail Carxier Partvl .,
am presently or vas formerly represented for collective bargain-
ing purposes by the _____(Brotherhood of Maintenance of Way

Emploves eor International Asscciation of Machinists and Aercspace
Workersl ___, and intend to submit testimony in the above-

captioned proceeding) or (I am a reporter employed to record oral
testimony or other hearinis in the above-captioned proceeding):
and that I have read, understand and agree to abide by the terms
of the Protective Order entered in the above~-capticned proceed-

ings by order served August __, 1992.

Subscribed and Sworn to
Before Me This Day
of , 1992.

Notary Public

My Commission expires:
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LEE J. KUBBY 'NC SUNNYVALE, CALIFORNIA 94086-0485
A PROFESSIONAL CO,RPORAHON (415) 691-9331

November 5, 1992

Adrian L. Steel, Jr.

Mayer, Brown, & Platt

2000 Pennsylvania Ave., N.W.
washington, D.C.20006

Re: Interstate Commerce Commission
Lecision
Finance Docket No. 30400
(Sub-No. 21)
Santa Fe Southern Pacific Corporation
Control
Southern Pacific Transportation Company
Your letter 11-4-92

Dear Mr. Steel:

Enclosed please find your requested Confidentia-
lity Affidavit.

Please provide the requested discovery. I agree to
pay the cost of copying not to exceed $213.39. Please for-
ward the invoice of the copier.

Very truly yours,

LEE J. KUBBY, INC.
A Professional Corporation
By:

E J. KUBBY
ATT EY FOR INJURED PARTY
SIEU MEI TU
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FINANCE DOCKET NO. 30400 (SUB-NO. 21)

. SANTA FE SOUTHERN PACIFIC CORPORATION ~--
CONTROL == SOUTHERN PACIFIC TRANSPORTATION COMPANY

COUNTY OF SANTA CLARA
STATE OF CALIFORNIA

CONFIDENTIALITY AFFIDAVIT

I, Lee J. Kubby, being duly sworn, do hereby depose and state
that I am of Lee J. Kubby, Inc.; that my

offices are located at 231 Acalanes, No. 5, Sunnyvale, California
94086; that I am an attorney actively involved in the above-
captioned proceeding on behalf of S8ieu Mei Tu and Joseph Z. Tu; and
that I have read, understand and agree to abide by the terms of the
Protective Order entered in the above-captioned proceedings by

order served September, 3, 1992.

subscribed and Sworn to
Before Me This Day
of November, 1992.

Notary Public

My Commission expires:

21045408.1 110492 1604 92031609
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JOHN MACDONALD SMITH \ JAMES M EASTMAN
SENOR GENERAL ATTORNE - WAYNE M BOLIO
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“GENERAL (415) 495-5436 December 21, 19%2 °©
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" GENERAL ATTORNE S

BARBARA A SPRUNG
ARBISTANT GENERAL ATTORNE
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CECELIAC FUSBICH
ATTORNE VS

The Honorable Sidney L. Strickland
Secretary

Interstate Commerce Commission

12th Street and Constitution Avenue, N.W.
wWashington, D.C. 20423

Re: Finance Docket No. 30400 (Sub-No. 21)
Santa Fe Southern Pacific Corporation --
Control -- Southern Pacific Transportation Company

Dear Secretary Strickland:

Enclosed for your consideration please find an original and
eleven copies of the Motion of Southern Pacific Transportation
Company and Pacific Fruit Express Company to strike certain
materials. Because of the sensitivity of the matters contained
within this Motion, Southern Pacific Transportation Company and
Pacific Fruit Express hereby request that this be filed pursuant to
the Protective Order served by the Commission in this matter on or
about September 3, 1992.

If you have any questions, feel free to contact me. Thank
you for your attention to unis matter.

Very truly yogfsh-

A . :) & L .1\\ J
v g ._,/-L"_ & \‘!'-ESP;:..« -
“Wayne M» Bolio
Enclosure e SR \
cc: The Honorable Paul S. Cross
Chief Administrative Law Judge ‘ L
Office of Hearings : FN?QREL'”“”'“n
Interstate Commerce Commission OFFICE OF THE SECRETARY |
Erika 2. Jones, Esquire
Adrian L. Steel, Jr., Esquire ¥ i
Lee J. Kubby ’ LEL 2 7 1992
William G. Mahoney, Esquire
Donald F. Griffin, Esquire PART OF

PUBLIC RECORD
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SANTA FE SOUTHERN PACIFIC CORPORATION --
CONTROL -- SOUTHERN PACIFIC TRANSPORTATION COMPANY

MOTION TO STRIKE AND REQUEST FOR RETURN OF MATERIALS IMPROPERLY
INCLUDED IN THE RECORD

COMES NOW Southern Pacific Transportation Company ("SPT") and
Pacific Fruit Express Company ("PFE") and hereby files its Motion
to Strike and for the Returnr of Materials improperly disseminated
by Sue Mei Tu and Joseph Tu (hereinafter "Tu").

1. STATEMENT OF FACTS

On or about December 14, 1992 SPT and PFE, by overnight
delivery, complied with a Discovery Request filed by Tu. That
Request for P-oduction of Document sought, among other things, a
copy of a repo-t entitled "The Future of the Perishables Business
and PFE". (See Tu Request For Production of Documents Number 4)
SPT and PFE responded to said Request and produced a ccpy of that
Report. However, the materials sent by SPT and PFE from this

office had been redacted to reflect the attorney/client privilege,

gt\wmb\santa\p\mo.st




including certain exhibits that were originally part of that
report, on the basis said attachments constituted attorney/client
communications. (See SPT and PFE Response to Request For
Production of Documents Number 4). Copies of the redacted report
were served on all parties to this action and on the ICC by
overnight mail on December 14, 1992.

On Friday, December 18, 1992 at approximately 3:00 p.m. I
received by overnight mail the submission filed by Tu in this
matter. Included in those materials was a Declaration of an
individual named as Barbara Boucourlin. Ms. Boutourlin, ian a
Declaration, identifies numerous documents which purport to be
internal PFE correspondence and documents. Several serious matters
are raised by this filing which require the immediate attention of
the ICC:

: 38 Ms. Boutourlin has not, to SPT and PFE's knowledge, ever
executed a Confidentiality and Protective Order. Therefore, while
Ms. Boutourlin purports to authenticate and review numerous
documents in connection with the Tu filing, she did not execute a
Confidentiality Order as required by the Commission;

2 The materials filed by Mr. Lee J. Kubby, on behalf of Tu,
were not filed under seal or subject to the Protective Order;

3. Most importantly, Mr. Kubby, on behalf of Tu, has filed

numerous PFE and/or SPT documents which were not produced by

PFE/SPT pursuant to normal discovery procedures employed in this

case as authorized by the ICC. In particular, attached to the

Declaration of Ms. Boutourlin is a copy of the report requested by

gt\wmb\santa\p\mo.st




Tu in its request for Production of Documents on the "The Future of
the Perishables Business and PFE." That document produced by Tu is
not the redacted version produced by LPT/PFE and, as attachments
contains various letters between attorneys in the SPT Law
Department and at least one legal opinion of outside counsel.
Those documents were specifically redacted by SPT and PFE when it
responded to Tu’s Request for Production of Documents. It is thus
apparent that Tu has, by means presently unknown, obtained copies
of internal PFE and/or SPT documents. Unlike the documents
legitimately produced by SPT and PFE pursuant to the Request for
Production in this matter, the documents produced by Tu, via Mr.
Kubby, contained privileged and highly sensitive information which
Tu has somehow acquired through her own efforts. Said actions not
only constitute a breach of the Protective Order entered in this
case, but likewise raise potential issues of liability against Tu,
her attorney, and any other person who improperly obtained said
documents.

On the afternoon of December 18, 1992, I composed a letter to
Mr. Kubby on the subject of his filing. Mr. Kubby has no Fax
machine, and SPT/PFE was required to send a letter by overnight
mail. SPT/PFE informed Mr. Kubby that his production of the

documents, pursuant to the Declaration of Barbara Boutourlin, was

improper and contained numerous information of a privileged and

confidential manner. (Attached as Exhibit 1 to this filing is a
copy of that letter). As of 4:00 p.m. (PDT) on December 21, 1992,

Mr. Kubby has not responded to counsel for SPT/PFE. As of this
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date, SPT/PFE have no knowledge or idea how Tu and her attorney
obtained these documents. Because of the sensitivity of this
matter, and the unavailability of the parties and the ICC because
of the impending holidays, SPT/PFE has filed this Motion.
2. ARGUMENT

It is clear that Tu has not complied with the proper Discovery
procedures applicable to this matter. Tu’'s materials were not
filed pursuant to the Confidentiality and Protective Order, thus
making it highly likely that these materials will be filed where
numerous individuals may view the materials. Equally important, Tu
has shown various privileged documents to at least one individual
who has not executed any Confidentiality Order; at a minimum, Ms.

Boutourlin has had access to and reviewed numerous documents which

were produced by SPT/PFE pursuant to the Protective Order.' More

critically, Tu obviously has obtained access to and subsequently
disclosed numerous PFE and/or SPT privileged and confidential
documents through her own means and outside the normal discovery
processes.

Upon r.ceipt of the filing by Tu, counsel for PFE/SPT
contacted counsel for Santa Fe Southern Pacific Company and the
Unions. Both counsel for Santa Fe Southern Pacific Company and the
Unions confirmed that the documents served by PFE/SPT, in respunse
to Tu’s Request for Production, contained a redacted version of the

report entitled "The Future of the Perishables Business and PFE."

; Indeed, all of SPT/PFE’s Answers to Interrogatories and
Response to Request for Production of Documents were expressly
subject to the Protective Order.
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Counsel for SPT/PFE’'s office copy of the documents produced
likewise contained the redacted version of the Report. Therefore,
the copy of that Report served by Tu on the parties, and filed with
the ICC not under seal, is not the copy of the Report produced by
PFE/SPT.

The critical nature of Ta’s filing is apparent. She has,
without authority or justification, obtained and disclosed
privileged documents, including numerous internal opinions of the
SPT Law Department generated in response to a request from a
client. Those materials have been provided by Tu to the Unions,
counsel for the Unions, Santa Fe Southern Pacific Corporation, and,
possibly, the general public. Those materials contained sensitive
attorney/client information which are protected by law. Further,
Tu’'s action in acquiring these documents could breach other civil,
and possibly criminal, statutes.

SPT and PFE hereby seek, on an emergency basis, some or all of
the following relief:

1. That the materials filed by Tu, on or about December 18,
1992, be treated as confidential pursuant to the Protective Order
until further action of the ICC and/or Judge Cross;

2. That the copy of the Report entitled "The Future of the
Perishables Business and PFE", and all exhibits and attachments,

filed by Tu in support of her Petition be treated as confidential

by the ICC and all parties, immediately returned by all parties to

SPT/PFE and that no copies be maintained by any party, and that no

copies of that Report be disseminated to any other parties or

g:\wmb\santa\p\mo.st




persons. To the extent that this Report must be used in this
proceeding, that copy produced by SPT/PFE and subject to the
Protective Order can be utilized.

3. That all other materials relating to SPT/PFE which have
been obtained by Tu outside the Discovery process in this case be
immed:iately returned by all parties to SPT/PFE, and that no such
copies be maintained; and

4. That SPT and PFE be allowed to conduct Discovery as to
the manner and circumstances by which Tu obtained said documents.

5. For such other relief as may be appropriate upon further
investigation.

CONCLUSION
For the foregoing reasons it is respectfully requested that

the Commission grant the relief prayed for in whole or in part.

Dated: P /} | / C7‘/2 -
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CERTIFICATE OF SERVICE
I, hereby certify that on this 21st day of December, 1992 I

served the foregoing MOTION TO STRIKE AND REQUEST FOR RETURN OF
MATERIALS IMPROPERLY INCLUDED IN THE RECORD by causing a copy
thereof to be delivered to each of the following the manner set
forth below:

The Honorable Sidney L. Strickland
Secretary

The Honorable Paul S. Cross

Chief Aduinistrative Law Judge

Officc »f Hearings

Interstate Commerce Commission, Room 4117
12th Street and Constitution Avenue, N.W.
Washington, D.C. 20423

(By Federal Express)

Erika Z Jones

Adrian L. Steel, Jr.

Mayer, Brown & Platt

2000 Pennsylvania Avenue, N.W., Suite 6500
Washington, D.C. 20006

(By Fax and Federal Express)

Lee J. Kubby

Lee J. Kubby, Inc.

P.0. Box 60485

Sunnyvale, CA 94086-0485
(By Express Mail)

William G. Mahoney
Donald F. Griffin
Highsaw, Mahoney & Clarke, P.C.
1050 17th Street, N.W. Suite 210
Washington, D.C. 20036

(By Fax and Federal Express)
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Southern Pacific
Transportation Company

Southern Pacific Building « One Market Plaza » San Francisco. California 94105
(415) 541-1000

CANNON Y HARVEY
VICE PRESOENT AND GENERAL COUNSE

JOMN 4 CORMIGAN ;23'19.; .‘;sgA.O‘\
GENERAL COUNSE. L TIGATION e T T
g SN el
JOMHN MACDONALD SMITH :::::-MN :A.T“AN
SENOR GENERAL ATTORNE » on‘.,.v:; M"m?
GENERAL ATTORNE ~ ©

FACSRAILE
GEMERAL (415) 495-5436 BARBARA A SPRUNG

UTIGATION (415) 541-1734 December 18 » 199 2 ASSISTANT GENERAL 4 TTOANE ~

WINTER 8 OWIECT DA L NUMEBE R NOBENT & PATTERSON

% CECELIAC FUSICH
ATTORNE Y S

(415) 541-2057

EXPRESS MAIL

Lee J. Kubby, Inc.

A Professional Corporation
P.O. Box 60485

Sunnyvale, CA 94086-0485

Re: Santa Fe Southern Pacific Company -- Control -- Southern
Pacific Transportation Company

Dear Mr. Kubby:

I received your submission to the ICC on Friday, December 18,
1992 at approximately 3:00 p.m. Contained within that submission
was a copy of a report prepared by Tom Ellen entitled "The Future
of The Perishable Business and PFE." That report contained various
attachments, including attorney/client communications and documents
protected by the attorney work-product doctrine. In the report 1
produced to you pursuant to the ICC’s discovery procedures, thcse
letters and communications were specifically redacted on the basis
that they were protected by the attorney/client and attorney work-~
product doctrine. (See response to Request for Production No. 4.)
However, the report you submitted in your materials to the ICC
contained those attachments, which were obviously not produced by
Southern Pacific Transportation Company. Accordingly, SPT and PFE
hereby demand that you inform them as to how you obtained
attorney/client communications.

I wish to point out to you that this is a very grave matter.
SPT and PFE will be filing a request with the ICC for the return of
all copies of those documents. Moreover, you are hereby requested
to respond to me in writing by no later than December 22, 1992 as
to how and by what means you obtained those attachments to the
report of Tom Ellen entitled "The Future Of The Perishable Busiuess
which are obviously opinion letters of attorneys employed by SPT
and/or PFE.




Lee J. Kubby, Inc.
December 18, 1992
Page 2

In the event you refuse to explain how you obtained these
documents, please be advised that SPT and PFE are prepared to
pursue all legal means to compel the return of the documents and to
disccver how you or your client came into the possession of said
documents.

Very truly yours, ,////

/
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Secretary

Interstate Commerce Commission
12th and Constitution Aves. N.W.
Washington, D.C. 20423

Fin Doc 30400 Sub 21

Re: Interstate Commerce Commission
Decision
Finance Docket No. 30400
(Sub-No. 21!
Santa Fe Southern Pacific Corporation
Control
Southern Pacific Transportation Company
Interrogatories and Request Production.

Dear Gentle People:

Enclosed please find original and 8 copies of
atories and Request for Production by Tu in the
above matter. Please file and return the enclosed face

sheet endorsed filed in the enclosed self addressed and
stamped envelope.

Thank you for your courtesies.

Respecttully submitted,
LEE J. KUBBY, INC.
A Professional Corpo
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LEE J. KUBBY, INC.

A PROFESSIONAL CORPORATION
BOX 60485

Sunnyvale, CA 94086-0485
(415) 691-9331

Attorney for Sieu Mei Tu

INTERSTATE COMMERCE COMMISSION

Interstate Commerce Commissicn
Finance Docket No. 30400
(Sub=-No. 21)
Santa Fe Southern Pacific Corporation
Control
Southern Pacific Transportation Company

INTERROGATORIES AND INFORMAL REQUEST FOR PRODUCTION OF DOCUMENTS

PROPOUNDING PARTY:
SIEU MEI TU
RESPONDING PARTY:
SOUTHERN PACIFIC TRANSPORTATION COMPANY;
ATCHISON, TOPEKA, SANTA FE RAILROAD COMPANY;
PACIFIC FRUIT EXPRESS COMPANY:;
SANTA FE SOUTHERN PACIFIC CORP.
Applicants
Interested Parties
SET NUMBER: ONE OF INTERROGATORIES
SET NUMBER: TWO PRODUCTION OF DOCUMENTS b LRI O

NG 2 3 1992

PART OF
DATED: November 20, 1992 | PUBLIC RECORD




TO APPLICANTS--INTERESTED PARTIES AND EACH OF THEM AND TO
THEIR ATTORNEYS OF RECORD:

Pursuant to 49 C.F.R. Sections 1114.21 and 114.26 Sieu Mei Tu
hereby submits the following interrogatories and informal
requests for production addressed individually to Applicants-
Interested parties and each of them.

These interrogatories and informal document requests are to
be answered separately by officers or agents of Applicants and
each of them competent to testify on their behalf, separately and
fully in writing. Answers to these interrogatories and document
requests should be served on the undersigned counsel for Sieu Mei
Tu within 15 days after service of this document.

»DOC'JMENT PRODUCTION
1. Please produce all of the specified documents which are in
your possession, or available to you or to which you may gain
access through reasonable effort, including information in the
possession of your attorneys, accountants, advisors or other per-
sons directly or indirectly employed by you, or connected with

you, or anyone else otherwise subject to your control.

2. Unless specific arrangements to the contrary are expreassly
made by attorney for injured parties, you are to produce the
originals together with all non-identical copies of each docu-

ment requested.

3. In responding to this request for production, you must make

a diligent search of your records and of other papers and

materials in your possession or available to you or your rep-
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resentatives.

DEFINITIONS

For the purposes of this request for production of documents,
and interrogators the following terms shall have the following

meanings:

1. As used herein the term "document" refers to an and
includes each and every printed, written, typewritten,
graphic, photographic, electronically recorded or sound-
recorded matter, however produced or reproduced, of every kind
and description including, but not limited to, files, books,
correspondence, letters, memoranda, telegraphs, papers,

notes, records, resolutions, drafts, evaluations, entries,
minutes, calendars, reports, appointment records, diaries,
studies, workiny papers, financial records, summaries and
charts, whether the original, or any carbon or photographic or
other copy, reproduction or facsimile thereof, other than
exact duplications. Any copy or excerpt of a document which
bears any notes, additions, inserts, or other markings of any

kind is to be considered a separate document for purposes of

responding to the requests herein.

Document further means any writing or other compilation
of information, whether handwritten, typewritten, printed,
recorded, or produced by any process, including but not limited
to: intra-company or other communications' business records:;
files; agreements; statements; pleadings; contracts; correspond-

ence; letters; messages; telex messages; telegrams; facsimile
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transmissions; memoranda; studies; directives; manuals; printed
forms; bulletins; tabulations; projections; summaries or records
of telephone or personal conversations or interviews; reports;
calendars; scrapbooks; journals; diaries; log books; notes; note-
books; forecasts; photographs; photographic negatives; maps; tape
recordings; wire recordings; computer tapes; computer discs; com-
puter programs; computer printouts; data processing cards:; all
other photographic and retrievable data (whether encoded, taped
or coded electronically, electromagnetically or otherwise); com-
puter models; statistical or financial statements; accounts; data
sheets; forms; graphs; charts; sketches; note charts; plans;
drawings; tracings; blue prints; minutes or records or summaries
of meetings or conferences; expressions or statements of policy:
lists of persons attending meetings or conferences; opinions or
reports or summaries of negotiations or investigations; bhro-
chures; newspapers; newsletters; magazines; periodicals; books;
opinions or reports of consultants; pamphlets; advertisements:;
circulars; trade or other letters; press releases;. comments;
catalogues; drafts; revisions of drafts; invoices; vouchers;
receipts; orders; and, original or preliminary notes and any mar-
ginal notes or comments on any of the forgoing items.

Further, the term "document" includes:

(a) Basic records and summaries of such records
(including computer runs):;

(b) original versions and copies that differ in
any respect from original versions; and

(c) Documents in the possession of applicants or
documents in the possession of consultants or other persons that
have assisted applicants in connection with this proceeding.




2. As used herein, "you" refers to each of the applicants who are
noticed herein, to each of their agents, employees, representa-
tives, accountants or attorneys, whe with respect to the subject
matters of this request, was or is acting on their behalf.

3. As used herein, "Tu" refers to Sieu Mei Tu.

4. As used herein, "SF¥SP" refers to applicant SANTA FE SOUTHERN
PACIFIC CORP., and to each of its officers, agents, employees,
representatives or attorneys who, with respect to the subject
matter of the request, was or is acting on SFSP's behalf.

5. As used herein, "SPTC" refers to the applicant Southern
Pacific Transportation Company and/or Santa Fe Pacific Corpora-
tion, their directors, offizers, agents, employees, representa-
tives, accountants ri attorneys, who with respect to the subject
matter of the request, was or is acting on SPTC's behalf.

6. As used herein, "PFE" refers to Pacific Fruit Express their
directors, officers, agents, employees, representatives, accoun-
tants or attorneys, who with respect to the subject matter of the
request, was or is acting on PFE's behalf.

7. As used herein "ATSF" refers to the applicant Atchison,
Topeka, Santa Fe Railroad Company and to each of its agents,
employees, representatives, accountants or attorneys, who with
respect to the subject matter of the request, was or is a~ting
on ATSF's behalf.

8. As used herein, "person" refers to and includes natural per-

sons, as well as businesses (whether partnership, association,

cooperative, proprietorship or corporation), and any government

entity, department, administration, agency, bureau or polictical

subdivision thereof and every other type of organization or ent-
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ity, and all other artificial entities, unless otherwise limited
herein.

9. As used herein, "MERGER" means the merger of SPTC and ATSF as
originally petitioned in this matter.

10. As used herein, "identify" or "state the identity of" means:
(A) When used with respect to a person (whether as part of an
jdentification of a document or oral communication or otherwise)
refers to and includes identification by full name, business and
residence address and telephone number, job title and employer,
and a description of his or her duties and responsibilities..

It also includes identification by affiliation or con-
nection in any way with any and each of ATSF, SPT, PFE, SFSP in
any capacity, stating each such capacity and the dates of that
affiliation, capacity, or connection.

(B) . When used with respect to a corporation or other
legal entity, to state the full name, address and State of
incorporation or formation, and the identity of the person (s)
who acted on behalf of such entity with respect to the subject
matter of the Interrogatory;

(C). When used with respect to a document, to state (1)

the type of document (e.g., letter, memorandum, telex, contract,

calendar pad, report), (2) the number of pages, title, author,

all addressees and actual recipients (including "cc:" and "bcc:"
recipients), date, subject line or "re:" line, and (3) a descrip-
tion of the subject matter and content of the dccument.
(D) When used with respect to a document:
i. Known to have existed but no longer existing, to

state the identity of its last know custodian, and the date on
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and circumstances under which the document was lost, destroyed or

otherwise became unavailable;

ii. Once but no longer in the possession , custody
and control of ATSF, SPT. PFE, SPSF, or any of them, to state the
date on and circumstances under which the document was disposed
of, destroyed, surrendered by or otherwise left the possession,
custody and control of ATSF, SPT, PFE, SPSF or any of them, the
identity of its present ( or last known) custodian and the loca-
tion of sach document, if known:

(E). When used with respect to documents, to provide
information in sufficient detail to enable a party or person to
whom a subpoena is directed to identify fully the document to be
produced, and to enable Tu to determine that such document, when
produced, in fact the document so described:;

(F). When used with respect to oral communications, to
state the date of such communications, the identity of each party
to the communication, the place at which each party was located,
the substance thereof and the method of such communication (egq,
in person or by telephone).

13. "Define" means to explain in reference to the use of
a word on the document referred to by a SFP designation (e.qg.

SFP 00001) by SFSP in its response to Tu's first request for pro-
duction.

4. Unless otherwise stated, the time period for these interro-
gatories is and or request shall be from January 1, 1980 to
December 30, 1938.

15. "Produce" means to make legible, complete and exact copies

of all responsive documents which are to be mailed to the under-
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signed counsel for Tu. Any request to produce is without preju-
dice to the :ight to request an order requiring production of
documents.

INSTRUCTIONS

1. All uses of the conjunctive include the disjunctive and vice
versa. Words in the singular include the plural and vice versa.
Pronouns shall be construed as gender-neutral. Dates are inclu-
sive unless stated otherwise. Each interrogatoiy shall be
accorded a separate answer, and each subpart of an interrogatory
shall be accorded a separate answer. Interrogatories or subparts
thereof shall not be combined for the purpose of supplying a com-
mon answer thereto.

2. Answers must be verified by the person or persons responding
to the specific interrogatory.

3. If exact data cannot be supplied in answering any interroga-
tory that calls for a numerical response, each of you should pro-
vide your best estimate of the data requested, indicate that
this has been done by notation ("est.") in conjunction with the
response, and describe the basis upon which the estimate was der-
ijved. 1In addition, state where the precise information can be
found, including identification of each knowledgeable person and
of all documents which contain the precisc information or from
which it can be derived.

4. If you or any of you cannot answer any part of any intercoca-

tory in full, after exercising due diligence to secure tne irfor-

mation to do so, you should so state and answer to the exten:

possible, specifying your inability to answer the remainder ar«
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stating whatever information or knowledge you have of each unan-
swered part.

5. Should you assert a privilege or work product protection for
any documents or communications about which information is
requested by any of the following interrogatories and document
requests you shall identify such documents and communications
(including a brief description of the subject matter of any such
document or communication), state the ground on which the
asserted privilege rests, and state facts establishing the foun-
dation of the asserted privilege.

6. These interrogatories and document requests are continuing in
character, so as to require you to file supplementary answers
under the circumstances described in 49 C. F. R. Section
1114.29(a)-(b). Where knowledge or information in the possession
of you is requested, such requests include knowledge of your
employees, agents, representatives and consultants.

7. Where these interrogatories seek information as to the exis-

tence or content of any document, the furnishing of a true and

legible copy of such document will be accepted as an adequate
reply to the Interrogatory.
8. Sieu Mei Tu reserves the right to serve further discovery

requests in this proceeding.




INTERROGATORIES AND PRODUCTION REQUESTS
1. SFP 00001
Identify Directors
Alibrandi, Biaggini, Flamson, Furth, Gilmore,
Krebs, Miller, Morphy, Parker, Reed, Runnells,
Schmidt, Sisco, Swartz, Swift, West, Woelfle,

and Wriston.

2. SFP 00002

(A) Did any of the rail merger related writedowns
include writing down of refrigerated car:?

(B) If so what entity was record owner of those cars?

(C) Did any of the estimated rail merger writedowns and

separation charges on income, include payments to any persons who

had been employees of PFE on or before October 1, 19857

(D)If so state the amount of such estimate.

(E)If so state how the figure was arrived at (including
but not limited to what records were used to arrive at the

figure).

(3) SFP 00004

Identify Munroe

(4) SFP 00009

(A)Identify Adam, Menton, Donochoe, Dodd, Kever, J.R.

McKenzie, J. A. McMullen, J.A. Eidam, J. L. Steffan.
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(B) By what Poard(S) was this Audit Committee appointed

and/or formed?

(5) SFP 00022-00090

(A) By whom was this document prepared? (B) For what pur-

pose? (C) Whose initials appear on 00022? (D) What is the hand

written date on page 00022? (E) Whose handwriting appears on

pages 00084-00088? (F) What words and numbers appear on each of

said pages (00084-00088)7?

(6) SFP 00042

Identify SSW

(7) SFP 00085

What clerks are included in the designation clerks on

this page?

(8) SFP 00248
(A) Identify T. J. Booth
Mr. Adam
Mr. Moreland
Mr. McNear

Mr. Dodd

(B) Define "big bang"




(9) SFP 00249

(A) Do revenues listed include income from refrigerated

(B) Does Swift, Wesated statement include PFE?

SFP 00246

Define "Settlement Case"

SFP 00242

Define "Kirby"
00240
Identify W. J. Taylor

J. R. Fitzgerald

J. P. Frestel, Jr.

Identify D. K. McNear

(14) 00234

Identify what subsidiary companies are included

Statements of consolidated income.

(15) SFP 00237

Identify John J. Schmidt

Messrs. Swartz, Adam, Donohoe
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SFP 00223
Identify (A) subsidiaries

(B) major subsidiaries

SFP 00213
Identify Messrs. Krebs, Furth, Swartz, Adam, Davis, Den-

Dodd, Grossman, Hayes Knowlton, McLean, Cena

SFP 00348
Identify J. R. Fitzgerald

Q. W. Torpin

SFP 00344
Identify Schmidt,
F. N. Grossman
Krebs
Swartz

Knowlton

(20) SFP 00324

(A) What is make up of 40,000 employment?

(B) What is make up of 1,130 jobs net reduction?

(21) SFP 00334-335
Define (A) agreement employess
(B) operating employment

(C) no.i-operating crafts
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(22) SFP 00332
Produce Labor Impact Exhibit Volume I Railroad Merger

Application Section 1180.6

(23) SFP 00509

Define Audit Committee of the Board

(24) SFP 00513-514
Identify J. R. Fitzgerald
R. L. Banion
L. G. Simpson
R. O. Bredenberg

T. D. Mason

(25) SFP 00516

Define Santa Fe/Southern Pacific Five Year Plan

(26) SFP 00521
Identify Subsidiary Companies
(27) SFP 00572
Identify R. D. Krebs
Swartz
Cena

Booth

(28) SFP 01091

Identify Gary A. Kent

Mr. Booth




01094
(A) Are refrigerated cars discussed in this section?

(B) If so what is written?

01095

Identify Subsidiary companies (RDK)

01249

Identify R. M. Champion, Jr.

Identify Subsidiary Companies

01275

Identify Subsidiary companies

01303
Identify (A) Mr. Booth
(B) "“core" railroad
(C) OR-85 objective
(D) Define and identify "a peer group"
(35) 01345

(A) Was a like letter mailed to the Brothernood of Rail-

way, Airline and Steamship Clev 's Union? (B) If so, to whom was

it addressed? (c) When was it mailed? (d) If so produce a copy.




(36) SFP 01347
Identify Mr. Kent

Mr. Conley

(37) SFP 01349

(A) Was further detail regarding the clerks categories

(and of the specific Departments involved) thereafter developed?

(B) If so identify by whom. (C) Were clerks involved in cleri-

cal duties connected with handling refrigerated cars and or per-

ishable goods included?

(38) SFP 01365

Were clerks involved in clerical duties concerning serv-

icing refrigerated cars and or perishable goods included in Div

212, 213, 214 and or 2157

(39) SFP 01496

Identify SFSP

SP & SF

(40) SFP 01625

Define (A) Refrigerator Mechanical
(B) Refrigerator Non-Mechanical

(C) Identify who prepared this document. When was
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it prepared?

(D) For what purpose was it prepared?

(41) SFP 01682-01693

Do any of the categories in this document include

any maintenance of Way and Engineering forces that had been

employed by PFE at Roseville and or Tucson on or before October

1, 19852
(42) SFP 01954

Define "off in force reduction employees"

(43) SFP 01955-01956

Identify (A) who prepared this document.
(B) SMW, BM's, and BS's
(C) For what purpose was it prepared?
(D) When was it prepared?
DATED November 20, 1992
Respectfully submitted,

LEE J. KUBBY, INC.
A Professional Corporation
T

By: .
P =
LEE . KUBBY

ATTORNEY FOR
SIEU MEI TU




PROOF OF SERVICE BY MAIL
State of California
County of Santa Clara

I am and at the time of the service hereinafter men-
tioned was a resident of the State of California, County of
Santa Clara, and at least 18 years old. I am not a party to
the within entitled action. I am an attorney licensed to prac-
tice in the State of California.

My business address is Box 60485, Sunnyvale, Califor-
nia 94086-0485. On 11-20-92 I deposited in the United States
mail at Sunnyvale, California, enclosed in a sealed envelope
and with the postage prepaid the attached

INTERROGATORIES AND INFORMAL REQUEST FOR PRODUCTICN OF
DOCUMENTS

addressed to the persons listed on the attached sheet:

I declare under penalty of perjury that the foregoing is true
and correct, and that this declaration was executed on

11-20-22 at Sunnyvale, Calif?:21977

LEE
ACHED SHEET

Honorable Paul S. Cross
Interstate Commerce Commission
12th & Constitution Aves. NW
Washington, DC 20423

Adrian L. Steel, Jr.

Mayer, Brown, & Platt

2000 Pennsylvania Ave., N.W.
Washington, D.C.20006

Wayne M. Bolio

Southern Pacific Transportation Company
Southern Pacific Building

1 Market Plaza #846

San Francisco, CA 94105-1901

Donald F. Griffin, Esqg.
Highsaw, Mahoney & Clarke, P.C.
Suite 210

1050 Seventeenth Street, N.W.
Washington, D.C. 20036
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LAW OFFICES BOX 60485
LEE J KUBBY 'NC SUNNYVALE, CALIFORNIA 940¢.6-0485

A PROFESSIONAL CORPORATION (415 69931

January 09, 1993

Secretary //////
Interstate Commerce Commission

12th and Constitution Aves. N.W.
Washington, D.C. 20423
Fin Doc 30400 Sub 21

i g

Re: Interstate Commerce Cummission
Decision
Finance Docket No. 30400
(Sub-Nu. 21)
Santa Fe Southern Pacific Corporation
Contrel
Southern Pacific Transportation Company
Supplement to Motions of SIEU MEI TU COMPELLING DISCOVERY

Dear Gentle People:

Enclosed please find original and 8 copies of
Supplement to Motions of Sieu Mei Tu compelling discovery.
Please file and return the enclosed face sheet endorsed
filed in the enclosed selt addressed and stamped envelope.

Thank you for your courtesies.

Respectfully submitted,
LEE J. KUBBY, INC.
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LEE J. KUBBY, INC.

A PROFESSIONAL CORPORATION
BOX 60485

Sunnyvale, CA 94086-0485
(415) 691-9331

Attorney for Employee Party Sieu Mei Tu

INTERSTATE COMMERCE COMMISSION

SIEU MEI TU

Finance Docket
NO. 30400
(Sub-No. 21)

Employee Party

Vs
SUPPLEMENT TO
MOTIONS OF

SIEU MEI TU FOR
ORDER COMPELLING
INSPECTION AND
PRODUCTION; AND
RESPONSE TO
INTEROGATORIES
EXTENSION TIME
TO COMPLETE
DISCOVERY

AND SUBMIT EVI-
DENCE AND
ARGUMENT

SOUTHERN FPACIFIC TRANSPORTATION
COMPANY; ATCHISON, TOPEKA, SANTA FE
RAILROAD COMPANY; PACIFIC FRUIT
EXPRESS COMPANY; SANTA FE SOUTHERN
PACIFIC CORP.

Applicants
Interested Parties

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Re: Interstate Commerce Commission
Decision
Finance Docket No. 30400
(Sub-No. 21)
Santa Fe Southern Pacific Corporation
Control
Southern Pacific Tvansportation Company

LAIM OF CONFIDENTIALITY aAS BEEN MADE AS TO SOME OF THE
INFORMATION CONTAINED HEREIN)

plee—til0. |
+FICE OF THE SECRETARY

|
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TO APPLICANTS AND INTERESTED PARTIES AND EACH OF THEM AND TO
THEIR ATTORNEYS OF RECORD:

EMPLOYEE PARTY SIEU MEI TU RESPECTFULLY
SUPPLEMENTS HER MOTION TO THE COMMISSION FOR AN ORDER COMP-
ELLING APPLICANTS AND INTERESTED PARTIES AND EACH OF THEM TO
PRODUCE FOR INSPECTION AND COPYING OF DOCUMENTS AND TO
RESPOND TO INTERROGATORIES, pursuant to two "Demand for
Inspection and Production" (1) served September 26, 1992,
and motion thereon served October 16, and received by the
commission on October 19, 1992, and (2) served November 20,
1992, and received by the commission on November 23, 1992, a
copy of which is attached to her motion served as Exhibit
A. Said motion served and submitted for fi.ing on December
3, 1992, and received by the commission on December 4, 1992.

In support of her motions Sieu Mei Tu states

the following:

MOTION SERVED OCTOBER 16, 1992

By order dated November 4, 1992, SPT was ordered to produce

items (1) through (10) listed on the attached Appendix

hereto. As %o item (1) of said Appendix:

"All documents produced to the plaintiffs in
D

"
SPT produced no documents relative thereto.

As to item (2):

"Minutes of all meetings attended by SPTC,
ATSF, and/or SPSF wherein any discussion took
Dlace concerning the proposed merger between
ATSF and SPTC."

SPT produced no documents in response thereto.
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As to item (3):

"All editions of the Sou
from January 1, 1980 to December 31, 1989."
SPT proauced no documents in response thereto.

As to item (4):

"Document entitled "The Future of the Perish-
able Business and PFE" and all exhibits and
addenda thereto prepared by Thomas D. Ellen,
Vice President & General Manager, on or about
June 7, 1985."

SPT by document dated 12/9/92 produced a document which

redacted exhibits and addenda thereto without description
of the redacted material, claiming attorney -client
privilege and/or attorney work product doctrine without
elaboration or description.
As to item (5):
"All memorandum, minutes, notes, regarding
personnel to be moved to SPTC offices from
PFE, of all meetings wherein said subject was
dlscussed from January 1, 1981 to October 30,
1985."
SPT by document dated 12/9/92 produced correspondence with
the clerks union, but as to other Cocuments referred to its

response to item (4) in apparently some cryptic claim of

privilege without description or elaboration, of what those

documents are.
As to item (6) SPT responded by document dated Decem-
ber 9, 1992 that no such documents have been located.
As to item (7):
"Minutes of all special and regular Board of
Directors Meetings of PFE from January 1,
1985, to October 30, 1985."
SPT responded by document dated December 9, 1992, by enclo-
sing a portion of minutes dated July 2, 1985, and claiming

attorney client privilege and work product privilege as to




the remainder of those minutes and all other minutes
included in the order to produce.
As to item (8) :
"Document from T. D. Ellen to D. K. McNear and
D. M. Mohan dated April 2, 1984."
By document dated December 9, 1992, SPT produced a redacted
version of said document claiming that SPT had excluded
matters not relevant to this matter and protected by the
attorney client. attorney work product doctrine.
As to item (9) by document dated December 9, 1992, SPT
claimed they had not located such document.
As to item (10):
"All documents produced to any other party to
these proceedings."
SPT has to date made no response to this portion of the
order of the commission, other than a letter dated December

1, 1992, alleging transmission of the discovery responses

of SPT to BMWE and IAMAW.

MOTION TO COMPEL ANSWERS TO INTERROGATORIES AND PRODUCTION

OF DOCUMENTS SERVED DECEMBER 3, 1992.

SIEU MEI TU served o. November 20, 1992, the Interrogatories
and Informal Request for Production of Documents attached as
Exhibit A to its motion served December 3, 1992 on SPT, PFE,
ATSF, SPSF. By letter dated December 1, 1992, Santa Fe
advised they did not intend to respond to the interrogato-

ries and production submitted on November 20, 1992, on

the basis that the requests were untimely, despite the

fact that the submissions did not become due until

-




December 18, 1992, more than 20 days after November 20,
1992. By document asserting service on December 11, 1992,
Sieu Mei Tu received Ex B to its motion from SPT. By docu-
ment dated December 11, 1992, SFSP served objections and
responses to Second Set of interrogatories and Request for
Production of Documents of Sieu Mei Tu.

Sieu Mei Tu's motion requested that each responder:

10. As used herein, "identify" or "state the
identity of" means: (A) When used with respect
to a person (whether as part of an identifica-
tion of a document or oral communication or
otherwise) refers to and includes identifica-
tion by full name, business and residence
address and telephone number, job title and
employer, and a description of his or her
duties and responsibilities..

It also includes identification
by affiliation or connection in any way with
any and each of ATSF, SPT, PFE, SFSP in any
capacity, stating e2ch such capacity and the
dates of that affiliation, capacity, or con-
nection.

Interrogatories (1), (3), (4), (8), (12), (13), (15),

(17), (18), (19), (24), (27), (28), (31), (34), (36) asked

each responder to identify specific individuals as mentioned

in specific documents produced by SFSP. As to each interro-

gatory no identification was made as to business and resid-
ence address and telephone number, job title and employer,
nor a description of his or her duties and responsibilities,
nor by affiliation in any way with any and each of ATSF,
SPT, PFE, SFSP and or the capacity and the date dates of
that affiliation, capacity, or connection.

As to interrogatories (3), (12), (15), (17), (18),
(19), (28), (31), (34), (36) Neither responder gave any

information concerning the persons they were requested to




identify.

A= to interrogatory (1) SPT partially identified
directors Biaginni, Furth, and Krebs, but neither responder
identified in any way the remaining directors; as to inter-
rogatory (4) SPT partially identified Denton, but neither
responder identified any other person whose identity was
requested; as to interrogatory (8) SPT partially identified
Mr. Mc Near, but neither responder identified any other per-
son whose identity was requested; as to interrogatory (24)
SPT partially identified L. G. Simpson, and R. O. Breden-
berg, but neither responder in any way identified the
remaining persons; (27) SPT partially identified R.D. Krebs,
but neither responder identified the remaining persons.

As to the folleowing interrogatories, SPT claimed it
had no knowledge because it had not produced the particular
document referenced, and SFSP failed te& apsver :

(2), (3), (x0), (11), (15), (16), (17), (18), (19), (23),
(25), (28), (31), (34), (36), (37), (40), (42), (43),

As to the following interrogatories, both respond-

ers failed to answer:

(7)., (8) (B), (20), (38), (41).

As to the following interrogatories, SFSP claimed

the document was generated by SPT, so that SFSP would not
respond, and SPT failed to answer:

(5) and (20).




Further the motion seeks an order that answers must

be verified by the person or persons responding to the spe-

cific interrogatory. The responses of Santa Fe are not veri-
fied.
DATED January 11, 1993

Respectfully submitted,
LEE J. KUBBY, INC.

A Professional Corporation
By:

LEE/J. KUB
APTORNEY FOR
SIEU MEI TU




F.D. No. 30400 (Sub-No. 21)

APPENDIX

(1) All documents produced to the plaintiffs in Kraus v.
Santa Fe Southern Pacific Corp. et al.

(2) Minutes of all meetings attended by SPTC., ATSF,
and/or SPSF CORP. wherein any discussion took plaice
concerning the proposed merger between ATSF and SPTC.

(3) All editions of the Southern Pacific Update, from
January 1, 1980 to December 31, 1989.

(4) Document entitled "The Future of the Perishable
Business and PFE" and all exhibits and addenda thereto
prepared by Thomas D. Ellen, Vice President & General
Manager, on or about June 7, 1985.

(5) All memorandum, minutes, notes, regarding personnel
to be moved to SPTC offices from PFE, of all meetings
held wherein said subject was discussed from January 1,
1981 to October 30, 1985.

(6) All memos from E. E. Clark to T. D. Ellen from
January 1, 1985 to October 30, 1985.

(7) Minutes of all special and regular Board of
Directors meetings of PFE from January 1, 1981 to October
30, 1985.

(3) Document from T. D. Ellen to D. K. McNear and D. M.
Mohan dated April 2, 1984.

(9) Memorandum to T. R. Ashton, from T. C. Wilson, Re:
SP's Revenue Estimation Process w/P& L implications
received by T. D. Ellen on or about June 25, 1984.

(10) All documents produced to any other party to these
proceedings.




PROOF OF SERVICE BY MAIL
State of California
County of Santa Clara

I am and at the time of the service hereinafter men-
tioned was a resident of the State of California, County of
Santa Clara, and at least 18 years old. I am not a party to
the within entitled action. I ar an attorney licensed to prac-
tice in the State of California.

My business address is Box 60485, Sunnyvale, Califor-
nia 94086-0485. On 1-09-93 I deposited with Federal Express
overnight mail at Sunnyvale, California, enclosed in a sealed
envelope per instructions Hon. Paul Cross the attached

Supplement to Motions of Seiu Mei Tu Compelling Discovery
addressed to the persons listed on the attached sheet:
I declare under penalty of perjury that the foregoing is true

and correct, and that this declaration was executed on
1-09-93 at Sunnyvale, California.

/ATTACHED SHEET

Honcorable Paul S. Cross
Interstate Commerce Commission
12th & Constitution Aves. NW
Washington, DC 20423

Adrian L. Steel, Jr.

Mayer, Brown, & Platt

2000 Pennsylvania Ave., N.W.
Washington, D.C.20006

Wayne M. Bolio

Southern Pacific Transportation Company
Southern Pacific Building

1 Market Plaza #846

San Francisco, CA 94105-1001

Donald F. Griffin, Esq.
Highsaw, Mahoney & Clarke, P.C.
Suite 210

1050 Seventeenth Street, N.W.
Washiagton, D.C. 2003¢







Southern Pacific 2 74/]
Transportation Company

Southern Pacific Building « One Market Plaza » San Francisco. Califorma 94105
(415) 541-1000

CANNON Y. HARVEY
VICE PRESIDENT AND GENERAL COUNSE .

JOMHN J CORRIGAN ROBERT S BOGASON
GENERAL COUNSEL LI TIGATION DAVIDW LONG

CAROL A HARRIS

LOUIS P WARCHOT LELAND E. BUTLER

ASSISTANT GENERA._ COUNSE .

GARY A LAAKSO
STEPHEN A ROBERTS

JOHN MACDONALD SMITH JAMES M. EASTMAN
SENIOR GENERAL ATTORNE ~ WAYNE M BOLIO

F.

ACSIMILE
GENERAL (415) 495-5436

JOHN D FEENEY
GENERAL ATTORNEYS

UTIGATION (415) S41.1734 BARBARA A SPRUNG

ASSISTANT GENERAL ATTORNE Y

WRITER 8 DWECT DAL NUMBER

MOBENT E PATTERSON
CECELIAC. FUSICH

January 8, 1992

VIA FEDERAL EXPRESS

The Honorable Sidney L. Strickland
Secretary

Office of Hearings

Interstate Commerce Commission, Room 4117
12th Street and Constitution Avenue, N.W.
washington, D.C. 20423

Dear Mr. Strickland:

Enclosed please find an original and 11 copies of SUPPLEMENTAL
BRIEF IN SUPPORT OF MOTION TO STRIKE MATFRIALS IMPROPERLY INCLUDED
IN THE RECORD AND TO COMPEL THE RETURN OF DOCUMENTS. Please note
that these materials are subject to a confidentiality and
protective order and we request they be fiied accordingly.

1f you have any questions, feel free to contact me. Thank you
for your attention to these matters.

Very truly yours,

Enclosure
cc: All parties of record

g:\wmb\santa\p\sup.bri »_! '




MATERIALS SUBJECT TO CONFIDENTIALITY AND PROTECTIVE ORDER

Finance Docket. No. 30400 (Sub.No. 21)

BEFORE THE
INTERSTATE COMMERCE COMMISSION

FINANCE DOCKET NO. 30400 (SUB~NO. 21)

SANTA FE SOUTHERN PACIFIC CORPORATION --
CONTROL -- SOUTHERN PACIFIC TRANSPORTATION COMPANY

b ENTLRED "‘
Office of the Secretary %‘

0\\ JAN 1 93%\\5







38379

LAW OFFICES : : ; R
Lee J. Kusey, INC. SUNNYVALE, CALIFORNIA 94086-0485

415) 691-9331
A PROFESSIONAL CORPORATION {415) 691-933

December 03,

Secretary

Interstate Commerce Commission

12th and Constitution Aves. N.W.

Washington, D.C. 20423 SRS BN S g
Fin Doc 30400 Sub 21 : ENTERED ;

| Oiffice of tha Sacretan
7
Re: Interstate Commerce Commission | 4
DEC 1992

Decision

Tinance Docket No. 30400 »

(Sub-No. 21) ;_\)'f e Q\\-)
Santa Fe Southern Pacific Corporaticn , 3 ey

Control y C] P
Southern Pacific Transportation Company

MOTION TO COMPEL DISCOVERY

A .

1\\.0

FED EX 2567775560
Dear Gentle People:

Enclosed please find criginal and 8 copies of
MOTION TO COMPEL DISCOVERY by Tu in the above matter.
Please file and return the enclosed face sheet endorsed
filed in the =nclosed self addressed and stamped envelope.
Thank you for your courtesies.
Respectfully submittec,
LEE J. KUBBY, INC.
oration

PARTY




LEE J. KUBBY, INC.

A PROFESSIONAL CORPORATION
BOX 60485

Sunnyvale, CA 94086-0485
(415) 691-9331

Attorney for Employee Party Sieu Mei Tu

INTERSTATE COMMERCE COMMISSION

Finance Docket
NO. 32400
(Sub-No. 21)

Employee Party

Vs
MOTION OF
EMPLYEE PARTY
SIEU MEI TU FOR
ORDER COMPELLING
INSPECTION AND
PRODUCTION; AND
RESPONSE TO
INTEROGATORIES
EXTENTION TIME
TO COMPLETE
DISCOVERY
AND SUBMIT EVI-
DENCE AND
ARGUMENT

SOUTHERN PACIFIC TRANSPORTATION
COMPANY; ATCHISON, TOPEKA, SANTA FE
RAILROAD COMPANY; PACIFIC FRUIT
EXPRESS COMPANY; SANTA FE SOUTHERN
PACIFIC CORP.

Applicants
Interested Parties

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Re: Interstate Commerce Commission
Decision
Finance Docket No. 30400
(Sub=-No. 21)
Santa Fe Southern Pacific Corporation
Control
Southern Pa: ific Transportation Company




LEE J. KUBBY, INC. e
A PROFESSIONAL CORPORATION | ENTERED
!

BOX 60485
Sunnyvale, CA 94086-0485
(415) 691-9331

Gifice of the Secretary

™y L;ft; “r ‘992 /
Attorney for Employee Party Sieu Mei Tu ] §ii/ /\/zis

Part of : 'gi<
INTERSTATE COMMERCE COMMISSION | L3 PublicRecord { X

SIEU MEI TU

Finance Docket
NO. 30400
(Sub=-No. 21)

Employvee Party

vs
MOTION OF
EMPLYEE PARTY
SIEU MEI TU FOR
ORDER COMPELLING
INSPECTION AaND
PRODUCTION; AND
RESPONSE TO
INTEROGATORIES
EXTENTION TIME
TO COMPLETE
DISCOVERY
AND SUBMIT EVI-
DENCE AND
ARGUMENT

SOUTHERN PACIFIC TRANSPORTATION
COMPANY: ATCHISON, TOPEKA, SANTA FE
RAILROAD COMPANY; PACIFIC FRUIT
EXPRESS COMPANY; SANTA FE SCUTHERN
PACIFIC CORP.

Applicants
Interested Parties

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
}
)
)
)

Re: Interstate Commerce Commission
Decision
Finance Docket No. 30400
(Sub~-No. 21)
Santa Fe Southern Pacific Corporation
Control
Southern Pacific Transportation Company




TO APPLICANTS AND INTERESTED PARTIES AND EACH OF THEM AND TO
THEIR ATTORNEYS OF RECORD:

EMPLOYEE PARTY SIEU MEI TU RESPECTFULLY MOVES
THE COMMISSION FOR AN ORDER COMPELLING APPLICANTS AND FACH
OF THEM TO PRODUCE FOR INSPECTION AND COPYING OF DOCUMENTS
AND TO RESPOND TO INTERROGATORIES, pursuant to "Demand for
Inspection and Production" served and filed herein on Novem-
ber 20, 1992, a copy of which is attached hereto as Exhibit
A.

Good cause exists for the discovery requested.

This motion is made under 49 CFR 1114.30 Rules
of Practice.

In support of her motions Sieu Mei Tu states
the following:
Petitioner served the attached Ex. A Interrogatories and
Informal Request for Production of Documents on SPT, PFE,

ATSF, SPSF, on November 20, 1992. On December 2, 1992, Sieu

Mei Tu received the attached Ex B from SPT in response. No

response has been received from ATSF or SPSF.

The refusal of SPT and SPSF to give discovery
is without just cause. Under these circumstances, Sieu Mei
Tu is unable to meet the pending schedule of submission of
evidence and arguments by December 7, 1992, and requests
that the submission of further evidence and argument on her
behalf be continued to a reasonable date after compliance by
the applicants with interrogatories and pending production
requests and orders by the applicants, and that the appli-

cants SPT and SPSF be ordered to respond to the pending




interrogatories and produce the documents requested.

To have the petitioner file and then petition
to reopen when further evidence is available seems to be a
waste of the commissions time, and not in the best interest
of the public or the parties. Further, consideration of the
BMWE and IAMAW evidence and argument separate and apart from
the Tu evidence and argument, also appears to place an undue
burden on the commission, which has previously kept a uni-
form schedule.

DATED: December 2, 1992

Respectfully submitted,
LEE J. KUBBY, INC.
A Professional Corporation

by: /;7 4¢/
/I’QE 3 xuam;

/" ATTORNEY FOR EMPLOYEE PARTY
(e SIEU MEI TU




LEE J. KUBBY, INC.

A PROFESSIONAL CORPORATION
BOX 60485

Sunnyvale, CA 94086-0485
(415) 691-5331

Attorney for Sieu Mei Tu

INTERSTATE COMMERCE COMMISSION

Interstate Commerce Commission
Finance Docket No. 30400
(Sub-No. 21)
Santa Fe Southern Pacific Corporation
Control
Southern Pacific Transportation Company

INTERROGATORIES AND INFORMAL REQUEST FOR PRODUCTION OF DOCUMENTS

PROPOUNDING PARTY:
SIEU MEI TU
RESPONDING PARTY:
SOUTHERN PACIFIC TRANSPORTATION COMPANY:;
ATCHISON, TOPEKA, SANTA FE RAILROAD COMPANY:
PACIFIC FRUIT EXPRESS COMPANY:;
SANTA FE SOUTHERN PACIFIC CORP.
Applicants
Interested Parties
SET NUMBER: ONE OF INTERROGATORIES
SET NUMBER: TWO PRODUCTION OF DOCUMENTS

DATED: November 20, 1992

EXHIBIT )




TO APPLICANTS~--INTERESTED PARTIES AND EACH OF THEM AND TO
THEIR ATTORNEYS OF RECORD:

Pursuant to 49 C.F.R. Sections 1114.21 and 114.26 Sieu Mei Tu
hereby submits the following interrogatories and informal
requests for production addressed individually to Applicants-
Interested parties and each of them.

These interrogatories and informal document requests are to
be answered separately by officers or agents of Applicants and
each of them competent to testify on their behalf, separately and
fully in writing. Answers to these interrogatories and document
requests should be served on the undersigned counsel for Sieu Mei
Tu within 15 days after service of this document.

»DOCUMENT PRODUCTION
1. Please produce all of the specified documents which are in
your possession, or available to you or to which you may gain
access through reasonable effort, inciudisy information in the
possession of your attorneys, accountants, advisors or other per-
sons directly or indirectly employed by you, or connected with

you, or anyone else otherwise subject to your control.

2. Unless specific arrangements to the contrary are expressly
made by attorney for injured parties, you are to produce the
originals together with all non-identical copies of each docu-

ment requested.

3. In responding to this request for production, you must make

a diligent search of your records and of other papers and

materials in your possession or available to you or your rep-

.-




resentatives.

DEFINITIONS

For the purposes of this request for production of documents,
and interrogators the following terms shall have the following

meanings:

1. As used herein the term "document" refers to an and
includes each and every printed, written, typewritten,
graphic, photographic, electronically recorded or sound-
recorded matter, Lowever produced or reproduced, of every kind
and description including, but not limited to, files, books,
correspondence, letters, memoranda, telegraphs, papers,
notes, records, resolutions, drafts, evaluations, entries,
minutes, calendars, reports, appointment records, diaries,
studies, working papers, financial records, summaries and
charts, whether the original, or any carbon or photographic or
other copy, reproduction or facsimile thereof, other than
exact duplications. Any copy or excerpt of a document which
bears any notes, additions, inserts, or other markings of any
kind is to be considered a separate document for purposes of
responding to the requests herein.

Document further means any writing or other compilation
of information, whether handwritten, typewritten, printed,

recorded, or produced by any process, including but not limited

to: intra-company or other communications' business records:;

files; agreements; statements; pleadings; contracts; correspond-

ence; letters; messages; telex messages; telaxgrams; facsimile
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transmissions; memoranda; studies; directives; manuals; printed
forms; bulletins; tabulations; projections; summaries or records
of telephone or perscnal conversations or interviews; reports;
calendars; scrapbooks; journals; diaries; log books; notes; note-
books; forecasts; photcgraphs; photographic negatives; maps; tape
recordings; wire recordings; computer tapes; computer discs; com-
puter programs; computer printouts; data processing cards; all
other photographic and retrievable data (whether encoded, taped
or coded electronically, electromagnetically or otherwise); com-
puter models; statistical or financial statements; accounts; data
sheets; forms; graphs; charts; sketches; note charts; plans;
drawings; tracings; blue prints; minutes or records or summaries
of meetings or conferences; expressions or statements of policy:;
lists of persons attending meetings or conferences; opinions or
reports or summaries of negotiations or investigations; bro-
chures; newspapers; newsletters; magazines; periodicals; books;
opinions or reports of consultants; pamphlets; advertisements;
circulars; trade or other letters; press releases;. comments;

catalogues; drafts; revisions of drafts; invoices; vouchers;

receipts; orders; and, original or preliminary notes and any mar-

ginal notes or comments on any of the forgoing items.
Further, the term "document" includes:

(a) Basic records and summaries of such records
(including computer runs):

(b) original versions and copies that differ in
any respect from original versions; and

(c) Documents in the possession of applicants or
documents in the possession of consultants or other persons that
have assisted applicants in connection with this proceeding.




2. As used herein, "you" refers to each of the applicants who are
noticed herein, to each of their agents, employees, representa-
tives, accountants or attorneys, who with respect to the subject
matters of this request, was or is acting on their behalf.

3. As used herein, "Tu" ref~»rs to Sieu Mei Tu.

4. As used herein, "SFSP" refers to applicant SANTA FE SOUTHERN
PACIFIC CORP., and to each of its officers, agents, employees,
repres2ntatives or attorneys who, with respect to the subject
matter of the request, was or is acting on SFSP's behalf.

5. As used herein, "SPTC" refers to the applicant Southern
Pacific Transportation Company and/or Santa Fe Pacific Corpora-
tion, their directors, officers, agents, employees, representa-
tives, accounc-ants cr attorneys, who with respect to the subject
matter of the request, was or is acting on SPTC's behalf.

6. As used herein, "PFE" refers to Pacific Fruit Express their
d.rectors, officers, agents, employees, representatives, accoun-
tants or attorneys, who with respect to the subject matter of the
request, was or is acting on PFE's behalf.

7. As used herein "ATSF" refers to the applicant Atchison,
Topeka, Santa Fe Railroad Company and to each of its agents,
employees, representatives, accountants or attorneys, who with
respect to the subject matter of the request, was or is acting
on ATSF's behalf.

8. As used herein, "person" refers to and includes natural per-
sons, as well as businesses (whether partnership, association,

cooperative, proprietorship or corporation), and any government

entity, department, administration, agency, bureau or polictical

subdivision thereof and every other type of organization or ent-
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ity, and all other artificial entities, unless otherwise limited

herein.

9. As used herein, "MERGER" means the merger of SPTC and ATSF as
originally petiti_ned in this matter.

10. As used herein, "identify" or "state the identity of" means:
(A) When used with respect to a person (whether as part of an
identificatinn of a document or oral communication ox otherwise)
refers to and includes identification by full name, business and
residence address and telephone number, job title and employer,
and a description of his or her duties and responsibilities..

It also includes identification by a+“filiation or con-
nection in any way with any and each of ATSF, SPT, PFE, SFSP in
any capacity, stating each such capacity and the dates of %“hat
affiliation, capacity, or connection.

(B) . When used with respect to a corporation or other
legal entity, to state the full name, address and State of
incorporation or formation, and the identity of the person (s)
who acted on behalf of such entity with respect to the subject
matter of the Interrogatory:;

(C) . When used with respect to a document, to state (1)
the type of ciocument (e.g., letter, memorandum, telex, contract,
calendar pad, report), (2) the number of pages, title, author,
all addressees and actual recipients (including %“cc:" and "bcc:"
recipients), date, subject line or "re:" line, and (3) a descrip-
tion of the subject matter and content of the document.

(D) When used with respect to a document:

L. Known to have existed but no longer existing, to

state the identity of its last know custodian, and the date on

-G=




and circumstances under which the document was lost, destroyed or
otherwise became unavailable;

ii. Once but no longer in the possession , custody
and control of ATSF, SPT. PFE, SPSF, or any of them, to state the
date on and circumstances under which the document was disposed
of, destroyed, surrendered by or otherwise left the possession,
custody and control of ATSF, SPT, PFE, SPSF or any of them, the
identity of its present ( or last known) custodian and the loca-
tion of such document, if known:

(E) . When used with respect to documents, to provide
information in sufficient detail to enable a party or person to
whom a subpoena is directed to identify fully the document to be
produced, and to enable Tu to determine that such document, when
produced, in fact the document so described;

(F) . When used with respect to oral communications, to
state the date of such communications, the identity of each party
to the communication, the place at which each party was located,
the substance thereof and the method of such communication (eqg,
in person or by telephone).

13. "Define" means to explain in reference to the use of

a word on the document referred to by a SFP designation (e.qg.

SFP 00001) by SFSP in its response to Tu's first request for pro-

duction.

14. Unless otherwise stated, the time period for these interro-
gatories is and or . _.quest shall be from January 1, 1980 to
December 30, 19388.

15. "Produce" means to make legible, complete and exact copies

of all responsive documerts which are to be mailed to the under-
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signed counsel for Tu. Any request to produce is without preju-
dice to the right to request an order requiring production of
documents.

INSTRUCTIONS

1. All uses of the conjunctive include the disjunctive and vice
versa. Words in the singular include the plural and vice versa.
Pronouns shall be construed as gender-neutral. Dates are inclu-
sive unless stated otherwise. Each interrogatory shall be
accorded a separate answer, and each subpart of an interrogatory
shall be accorded a separate answer. Interrogatories or subparts
thereof shall not be combined for the purpose of supplying a com-
mon answer thereto.

2. Answers must be verified by the person or persons responding
to the specific interrogatory.

3. If exact data cannot be supplied in answering any interroga-
tory that calls for a numerical response, each of you should pro-
vide your best estimate of the data requested, indicate that
this has been done by notation ("est.") in conjunction with the
response, and describe the basis upon which the estimate was der-
ived. 1In addition, state where the precise information can be
found, including identification of each knowledgeable person and
of all documents which contain the precise information or from
which it can be derived.

4. If you or any of you cannot answer any part of any interroga-
tory in full, after exercising due diligence to secure the infor-

mation to do so, you should so state and answer to the extent

possible, specifying your inability to answer the remainder, and




stating whatever information or knowledge you have of each unan-

swered part.

5. Should you assert a privilege or work product protection for
any documents or communications abou* which information is
requested by any of the following interrogatories anc. document
requests you shall identify such documents and communications
(including a brief description of the subject matter of any such
document or communication), state the ground on which the
asserted privilege rests, and state facts establishing the foun-
dation of the asserted privilege.

6. These interrogatories and document requests are continuing in
character, so as to require you to file supplementary answers
under the circumstances described .n 49 C. F. R. Section
1114.29(a)-(b). Where knowledge or information in the possession
of you is requested, such requests include knowledge of your
employeas, agents, representatives and consultants.

7. Where these interrogatories seek information as to the exis-
tence or content of any document, the furnishing of a true and
legible copy of such document will be accepted as an adequate
reply to the Interrogatory.

8. Sieu Mei Tu reserves the right to serve further discovery

requests in this proceeding.




INTERROGATORIES AND PRODUCTION REQUESTS
1. SFP 00001
Identify Directors
Alibrandi, Biaggini, Flamson, Furth, Gilmore,
Krz2bs, Miller, Morphy, Parker, Reed, Runnells,
Schmidt, Sisco, Swartz, Swift, West, Woelfle,

and Wriston.

2. SFP 00002

(A) Did any of the rail merger related writedowns
include writing down of refrigerated cars?

(B) If so what entity was record owner of those cars?

(C) Did any of the estimated rail merger writedowns and

separation charges on income, include payments to any persons who

had been employees of PFE on or before October 1, 19857

(D)If so state the amount of such estimate.

(E)If so state how the figure was arrived at (including
but not limited to what records were used to arrive at the

iigure).

(3) SFP 00004

Identify Munroe

(4) SFP 00009

(A) Identify Adam, Denton, Donohoe, Dodd, Kever, J.R.
McKenzie, J. A. McMullen, J.A. Eidam, J. L. Steffan.
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(B) By what Board(S) was this Audit Committee appointed

and/or formed?

(5) SFP 00022-00090

(A) By whom was this document prepared? (B) For what pur-

pose? (C) Whose initials appear on 00022? (D) What is the hand

written date on page 00022? (E) Whose handwriting appears on

pages 00084-00088? (F) What words and numbers appear on each of
said pages (00084-00088)?

(6) SFP 00042

Identify SsSwW

(7) SFP 00085

What clerks are included in the designation clerks on

this page?

(8) SFP 00248
(A) Identify T. J. Booth
Mr. Adam
Mr. Moreland
Mr. McNear

Mr. Dodd

(B) Define "big bang"




(9) SFP 00249

(A) Do revenues listed include income from refrigerated

(B) Does Swift, Wesated statement include PFE?

(10) SFP 00246

Define "Settlement Case"

(11) SFP 00242

Define "Kirby"

(12) SFP 00240

Identify W. J. Taylor

J. R. Fitzgerald

J. P. Frestel, Jr.

(13) SFP 00232

Identify D. K. McNear

(14) SFP 00234

Identify what subsidiary companies are included in

Statements of consolidated income.

(15) SFP 00237

Identify John J. Schmidt

Messrs. Swartz, Adam, Donohoe




SFP 00223
Identify (A) subsidiaries

(B) major subsidiaries

SFP 00213
Identify Messrs. Krebs, Furth, Swartz, Adam, Davis, Den-

Dodd, Grossman, Hayes Knowlton, MclLean, Cena

SFP 00348
IZentify J. R. Fitzgerald

Q. W. Torpin

SFP 00344
Identify Schmidt,
F. N. Grossman
Krebs
Swartz

Knowlton

(20) SFP 00324

(A) What is make up of 40,000 employment?

(B) What is make up of 1,130 jobs net reduction?

(21) SFP 00334-335
Define (A) agreement employess
(B) operating employment

(C) non-operating crafts




(22) SFP 00332

Produce Labor Impact Exhibit Volume I Railroad Merger

Application Section 1180.6

(23) SFP 00509
Define Audit Committee of the Board

(24) SFP 00513-514
Identify J. R. Fitzgerald
R. L. Banion
L. G. Simpson
R. O. Bredenberg

T. D. Mason

(25) SFP 00516

Define Santa Fe/Southern Pacific Five Year Plan

(26) SFP 00521
Identify Subsidiary Companies
(27) SFP 00522
Identify R. D. Krebs
Swartz
Cena

Booth

(28) SFP 01091
Identify Gary A. Kent

Mr. Booth




01094
(A) Are refrigerated cars discussed in this section?

(B) If so what is written?

01095

Identify Subsidiary companies (RDK)

01249

Identify R. M. Champion, Jr.

Identify Subsidiary Companies

01275

Identify Subsidiary companies

01303
Identify (A) Mr. Booth
(B) "core" railroad
(C) OR-85 objective
(D) Define and identify "a peer group"
(35) 01345
(A) Was a like letter mailed to the Brotherhood of Rail-

way, Airline and Steamship Clerks Union? (B) If so, to whom was

it addressed? (c) When was it mailed? (d) If so produce a copy.




(36) SFP 01347
Identify Mr. Kent

Mr. Conley
(37) SFP 01349
(A) Was further detail regarding the clerks categories
(and of the specific Departments involved) thereafter developed?
(B) If so identify by whom. (C) Were clerks involved in cleri-
cal duties connected with handling refrigerated cars and or per-
ishable goods included?

(38) SFP 01365

Were clerks involved in clerical duties concerning serv-

icing refrigerated cars and or perishable goods included in Div

212, 213, 214 and or 215?

(39) SFP 01496

Identify SFSP
SP & SF

(40) SFP 01625

Define (A) Refrigerator Mechanical
(B) Refrigerator Non-Mechanical

(C) Identify who prepared this document. When was
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it prepared?
(D) For what purpose was it prepared?

(41) SFP 01682-01693

Do any of the categories in this document include
any maintenance of Way and Engineering forces that had been
employed by PFE at Roseville and or Tucson on or before October

1, 19857

(42) SFP 01954

"off in force reduction employees"

(43) SFP 01955-01956

Identify (A) who prepared this document.
(B) SMW, BM's, and BS's
(C) For what purpose was it repared?
(D) When was it prepared?
DATED November 20, 1992

Respectfully submitted,
LEE J. KUBBY, INC.

A Professional Corporation
By:

LEE J. KUBBY
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(415) 541-1752

Lee Cubby, Esq.
P.0O. Box 60485
Sunnyvale, CA 94086-0485

Re: Santa Fe Southern Pacific Corporation -- Control --

Southern Pac'.fic Transportation Company
Dear Mr. Cubby:

Please be advised that in view of the Supplemental Order
issued by Judge Cross on November 16, 1992, Southern Pacific will
await the resolution of the appeal from the November 4 discovery
order before responding to Tu’s discovery requests.

Very truly yours,
L\/L’.]- r~& L‘:’CA*C\ Py Aae®
+ o oy

Wayne M. Bolio

WMB:cmt




PROOF OF SERVICE BY MAIL
State of California
County of Santa Clara

I am and at the time of the service hereinafter men-
tioned was a resident of the State of California, County of
Santa Clara, and at least 18 years old. I am not a party to
the within entitled action. I am an attorney licensed to prac-
tice in the state of California.

My business address is Box 60485, Sunnyvale, Califor-
nia 94086-0485. On 12-03-92 I deposited in the United States
mail at Sunnyvale, California, enclosed in a sealed envelope
and with the postage prepaid the attached

MOTION OF EMPLOYEE PARTY TO COMPEL DISCOVERY

addressed to the persons listed on the attached sheet:

I declare under penalty of perjury that the foregoing is true
and correct, and that this declaration was executed on
12-03-92 at Sunnyvale, California.

Honorable Paul S. Cros
Interstate Commerce Commission
12th & Constitution Aves. NW
Washington, DC 20423

Adrian L. Steel, Jr.

Mayer, Brown, & Platt

2000 Pennsylvania Ave., N.W.
Washington, D.C.20006

Wayne M. Bolio

Southern Pacific Transportation Company
Southern Pacific Building

1 Market Plaza #846

San Francisco, CA 94105-1001

Donald F. Griffin, Esq.
Highsaw, Mahoney & Clarke, P.C.
Suite 210

1050 Seventeenth Street, N.W.
Washington, D.C. 20036
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BY MESSENGER

Sidney L. Strickland, Jr.

Secretary

Interstate Commerce Commission

12th Street & Constitution Avenue, N.W. LA

o] §

Washington, D.C. 20423 ~.!

Re: Finance Docket Nc. 30400 (Sub-No. 21), Santa Fe
Southern Pacific Corp. -- Control =-- Southern

Dear Mr. Strickland:

Enclosed for filing on behalf of Santa Fe Pacific
Corporation in the above-referenced proceeding are a signed
original and 11 copies of a "Motion for Entry of Protective
Order" and a transmittal letter to Honorable Paul S. Cross.

Please acknowledge receipt of these papers for filing
by date-stamping the enclosed duplicate copy and returning it
with our messenger. Thank you for your attention to this matter.

Very truly yours,

Viruum 77 ks

G. Paul Moates
Vincent F. Prada

Enclosures

cc: Honorable Paul S. Cross (w/encls.)
All Parties of Record
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G. Paul Moates Erika Z. Jones

Vincent F. Prada Adrian L. Steel, Jr.
SIDLEY & AUSTIN Kathryn A. Kusske
1722 Eye Street, N.W. MAYER, BROWN & PLATT
Washington, D.C. 20006 2000 Pennsylvania Ave., N.W.
(202) 734~-£000 Washington, D.C. 20006

(202) 463-2000
of Counse:

Attorneys for Santa Fe Pacific Corporation

DATED: August 27, 1992




BEFORE THE
INTERSTATE COMMERCE COMMISSION

FINANCE DOCKET NO. 30400 (SUB-NO. 21)

SANTA FE SOUTHERN PACIFIC CORPORATION --
CONTROL == SOUTHERN PACIFIC TRANSPORTATION COMPANY

MOTION FOR ENTRY OF PROTECTIVE ORDER

Pursuant to 49 C.F.R. § 1114.21(c), Santa Fe Pacific
Corporation (formerly Santa Fe Southern Pacific Corporation)
("SFP") hereby moves for entry of a protective order to safeguard
the confidentiality of proprietary and commercially sensitive
information and data that may be produced to any party during
discovery or otherwise divulged during the course of this pro-
ceeding.

As explained below, SFP has submitted the proposed
Protective Order to counsel for the Brotherhood of Maintenance of
Way Employes ("BMWE") and the International Association of
Machinists and Aerospace Workers ("IAMAW") for their review and,
with the exception of one issue, the parties have reached agree-
ment on the terms of an appropriate Protective Order. SFP
requests that the Commission expeditiously resolve the one out-
standing issue dividing the parties, and promptly enter the
requested Protective Order on or before September 1, 1992 -- the
agreed due date for service of SFP’s responses and objections to

BMWE/IAMAW’s document production requests -- so that SFP'’s

production of confidential documents in response to BMWE/IAMAW’s




discovery requests may proceed without further delay in the
progress of this proceeding.
This proceading, recently reopened by the Commission

following judicial remand by the U.S. Court of Appeals for the

Ninth Circuit,1 involves claims by two labor organizations (BMWE

and IAMAW) that the Commission should exercise discretionary
authority to award labor protection conditions for the benefit of
former Southern Pacific Transportation Company ("SPT") employees
who allegedly may have been adversely affected by orders issued
or actions taken by SFP in contemplation of the proposed but
subsequently disapproved merger of SPT and The Atchison, Topeka
and Santa Fe Railway Company ("ATSF").2

BMWE and IAMAW have recently served on SFP interrogato-
ries and document requests seeking production of various types of
proprietary internal records and information of SFP and its
wholly-owned rail carrier subsidiary, ATSF. On August 17, 1992,
SFP served partial responses and objections to BMWE/IAMAW'’s
interrogatories. In accordance with the Commission’s procedural
order served August 18, 1992, SFP’s final answers to interrogato-
ries and responses to BMWE/IAMAW’s document production requests
are due on September 1, 1992.

1
252 (9th Cir. 1992).
2 oOne former employee of an SPT subsidiary (Sieu Mei Tu) has

also submitted comments requesting relief in response the Commis-
sion’s June 18, 1992 order reopening this proceeding.

v. ICC, 958 F.2d
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Certain of BMWE/IAMAW’s discovery requests seek infor-
mation or documents that may be highly confidential and commer-
cially sensitive including, jnter alia, information revealing
SFP’s methodology and procedures for evaluating proposed changes
in rail operations and the costs of Commission-mandated labor
protection conditions, the assessment of operating and customer
service requirements on the ATSF or SPT systems, internal finan-
cial and accounting practices and strategies, or other sensitive
information. Improper disclosure and use of such information
could cause commercial injury to SFP and ATSF, and possibly to
SPT as well. In addition, to the extent that the requested
information and documents includes shipper-specific traffic or
service information, such production, absent entry of an appro-
priate protective order, arguably could violate the provisions of
49 U.s.c. § 11910.°

In order to ensure that any such confidential, propri-
etary or commercially sensitive information requested or produced
during discovery in this proceeding is used solely for purposes
of the instant proceeding and not for any cther purpose, and in
order to minimize potential discovery disputes, SFP requests the
Commission to enter a protective order in the form attached as
Exhibit A this motion. The proposed Protective Order provides
that discovery materials designated by a producing party as

? see, e.9., Docket No. 37063, Increased Rates on Coal, L&N
(served December 11, 1990), at 3-4; Docket

No. 37021, Annual Volume Rates on Coal -- R:
Sergeant, IA (served April 1, 1985), at 5.

-3 -




confidential may be used solely for purposes of this Commission
nroceeding and not for any commercial, business or other purpose.
It further provides that such confidential materials produced by
one party may be disclosed only to authorized representatives of
the recipient party who have read the Protective Order and agree
in writing to be bound by its terms prior to their receipt of any
such confidential materials.

The proposed Protective Order also sets forth proce-
dures for appropriate handling of confidential information and
data that may be included in any materials filed with the Commis-
sion. Finally, the proposed Order recites that exchange of
confidential materials in accordance with the restrictions
contained in the order will not result in a violation of 49
U.S.C. §§ 11343 or i1910.%

The proposed Protective Order contains prov:isions
substantially similar to those which the Commission has included

in protective orders entered in other recent proceedings.® as

¢ Under the terms of the Protective Order, however, each party
would have the right to apply to the Commission for an order
granting additional or different protective conditions to govern
the disclosure and use of particular materials produced during
discovery or otherwise divulged during the course of this pro-
ceeding.

See, e.9., Finance Docket No. 32133,

(served Au-
gust 24, 1992); Finance Docket No. 31979,

(served December 19, 1991); Finance Docket No. 31802
(Sub-No. 1), South Kansas & Oklahoma Railroad, Inc. -- Acquisi-
Railway Co. (served September 6, 1991); Docket No. 40581
Power Co. v. Southern Railway Co. (served June 25, 1991); Finance
(continued...)




the Commission has recognized in adopting protective orders in
these and other cases, the proposed Protective Order would
preserve the confidentiality of commercially sensitive or compet-
itively significant information and data while at the same time
minimizing potential discovery disputes and facilitating the
efficient resolution of this case.®

Pursuant to the commitment stated in the joint letter
of SFP and BMWE/IAMAW to Chief Judge Cross dated August 11, 1992,
SFP has worked with counsel for BMWE/IAMAW in an attempt to reach
agreement on the terms of an appropriate protective order to
safeguard confidential proprietary and commercial information
produced during discovery. By letter dated August 14, 1992, SFP
submitted for BMWE/IAMAW counsel’s review a draft protective

order virtually identical to the protective orders issued in

several recent Commission proceedings.’ BMWE/IAMAW responded by

s(...continued)
Docket No. 31801,
- - (served March 28,
1991); Docket No. 40131 (Sub-No. 1), Ashley Creek Phospate Co. v.
(served January 14, 1991);

® see, e.g., Finance Docket No. 32133, Union Pacific Corp. =--

control -- (served Aug-
ust 24, 1992); Finance Docket No. 31730,

(served Septem-
ber 28, 1990), at 1; Finance Docket No. 31562,

souncil Bluffs, IA, & Chicago, IL (served Novem-

ber 30, 1989), at 2.

7 The draft Protective Order contained provisions virtually
identical to those of the protective orders issued in Docket

No. 40581, Georgia Power Co. v. Southern Rajlway Co. (served

(continued...)
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letter dated August 17, 1992, propos.ng several changes in SFP’s
draft Protective Order. Following discussions between counsel,
SFP by letter dated August 20, 1992 agreed to most of the revi-
sions requested by BMWE/IAMAW. In a letter dated August 25, 1992
(included as Exhibit B hereto), counsel for BMWE/IAMAW accepted
these revisions, but objected to SFP’s proposed language in
Paragraphs 1 and 7 of the proposed Protective Order.

BMWE/IAMAW’s objection to the proposed language of
Paragraphs 1 and 7 of SFP’s proposed Protective Order raises a
single issve, which the parties have agreed to submit for resolu-
tion by the Commission. The issue is whether the requested
Protective Order should restrict the use of confidential discov-
ery materials to the instant Commission proceeding (a restriction
that is commonly imposed in most Commission proceedings) or
whether the Protective Order should expressly authorize the
dissemination and use of confidential materials in connection
with other proceedings. The unions seek in Paragraph 1 to define
the "Proceeding" to which the Protective Order restrictions apply
to include not only the instant Commission proceeding (and any
other Commission proceedings involving the interpretation or
application of any labor protective conditions that the Commis-
sion may ultimately impose in this proceeding), but also any
other non-ICC proceeding. Specifically, BMWE and IAMAW seek the

right to permit any one of the thousands of their individual

7(...continued)
June 25, 1991), and Docket lo. 40424,

N-ifolk Southern Corp. (served August 1, 1990).
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members to obtain access to and use confidential discovery
materials produced by SFP in this Commission proceeding in any
subsequent arbitration proceeding involving individual employee

claims for benefits under any labor protective conditions that

might ultimately be imposed.‘

For several different reasons, BMWE/IAMAW’s request for
authorization under the Protective Order to disseminate and use
in individual employee arbitration and otner non-ICC proceedings
confidential discovery materials that have been produced in the
instant proceeding is unwarranted and, if granted, would largely
eviscerate the purposes of the Protective Order to safeguard the
confidentiality of SFP’s proprietary and commercially sensitive

information.’

8 In prior submissions, a different organization representing
labor interests (the Railway Labor Executives’ Association)
argued that the Commission in this proceeding should award labor
protective conditions similar to the so-called New York Dock
labor protective conditions typically imposed in connection with
railroad merger, consolidation and control transactions approved
by the Commission under 49 U.S.C. § 11343. The New York Dock
conditions require that disputes over an individual employee’s
eligibility for employee protective benefits must be submitted to
binding arbitration.

° BMWE/IAMAW’s requested revisions to Paragraph 1 of the
Protective Order would not only authorize individual employees
the extraordinary right to use in other proceedings (including
arbitrations) confidential SFP discovery materials produced in
this proceeding, but would also impermissibly broaden the scope
of the employees and rail carriers at issue. BMWE/IAMAW'S3
proposed language in Paragraph 1 defines the "proceeding' to
which the Protective Order applies as including "claims to a rail
carrier party." To the extent that this language could be
construed to include ATSF (which technically is not a party to
this proceeding), such language would plainly exceed the proper
scope of this proceeding. The Commission’s June 18, 1992 order
reopening this proceeding (at 3) makes clear that the issue of

(continued...)




First, acceptance of BMWE/IAMAW'’s proposed revisions
would seriously undermine the purpose and effectiveness of the
confidentiality restrictions contained in the Protective Order.
The fundamental purpose of any discovery protective order, as in
this case, is to restrict the dissemination and use of confiden-
tial, proprietary and commercial information to a limited number
of persons who have a genuine need for access to such information
in order to participate meaningfully in a specific proceeding.
Under the textual revisicns to the Protective Order sought by
BMWE/IAMAW, however, there would be no meaningful limitations on
the disclosure of SFP’s confidential discovery materials. Such
confidential information could be released to any one of the
trousends of individual BMWE/IAMAW members who are former employ-
ees of SPT and who might conceivably want to consider making a
claim for employee protective benefits. SFP submits that, even
with the other restrictions contained in the Protective Order,
allowing such widespread disclosure of confidential discovery
materials to a multitude of individuals (many of whom may not be
represented by counsel) would be impossible to police and would
thoroughly undermine the important purposes of the Protective

Order.

’(...continued)
possible labor protective conditions is limited to former SPT
employees who may have been adversely affected by actions taken
or orders issued by SFSP in contemplation of the disapproved
ATSF/SPT merger. The order therefore invited evidence and
argument only on behalf of former SPT employees. Because this
pProceeding is confined to the issue of possible labor protective
conditions in favor of SPT employees, the terms of the proposed
Protective Order should be similarly limited.




Second, BMWE/IAMAW’s requested revisions in the pre-
posed Protective Order should be rejected because they are not
necessary at this time. Because the Commission has not imposed
and, in SFP’s view, should not impose any labor protective condi-
tions in this case, BMWE/IAMAW’s claimed need for the use of
confidential discovery materials in individual employee arbitra-
tion proceedings is entirely speculative. Even if the Commission
were to impose protective conditions and even if confidential
discovery materials produced in this proceeding were essential to
an individual employee’s ability to prove his or her entitlement
to relief under those conditions, the proper course of action
would be for the particular employee to seek modiiication of the
Protective Order at the time such a claim for protective benefits
is made, when the specific facts concerning the individua)l.
employee’s need for particular confidential discovery materials

could be evaluated. The Commission on numerous occasions has

graiited requests to modify protective orders, and would c) zarly

have the authority on a proper showing to modify the requested
Protective Order so as to allow individual claimants access to
specific confidential discovery materials for uses not authorized
by the Protective Order.

SFP thus believes that the issue whether individual
employees should be allowed access to cenfidential discovery
materials to be used in prosecuting arbitrations under Commis~
sion-imposed lakbor protective conditions should be docided only

if and when the Commission should award labor protective condi-




tions and an individual employee should assert a claim for
benefits and demonstrate actual need for access to confidential
discovery materials in order to prove his or her claim.

Third, BMWE/IAMAW'’s extraordinary request for express
authorization to use in one proceeding confidential discovery
materials produced by a party in an entirely separate proceeding
before a different tribunal represents an attempt to circumvent
the normal rules restricting the availability of discovery in
individual arbitration proceedings. As BMWE/IAMAW is aware,
discovery generally is limited or unavailable in individual
arbitrations conducted under the New York Dock and other Commis-
sion-imposed standard labor protective conditions. By seeking
permission to disclose confidential SFP discovery materials to
individual employees for use in prosecuting arbitration claims,
BMWE/IAMAW is improperly seeking to obtain through discovery in
this proceeding information to be used in arbitral forums in
which discovery is restricted. The Commission should not allow
the availability of discovery in this proceeding to be used to
evade and undermine the normal procedural rules governing arbi-

tration proceedings.‘o

10 aAs noted above, the Commission has entered protective orders
similar to the Protective Order requested here in numerous
proceedings in which New York Dock or other standard labor
protective conditions were imposed. SFP is unaware of any
instance in which these protective orders have authorized the use
of confidential discovery materials in connection with the
preparation of individual claims or prosecution of individual
arbitration proceedings under the labor protective conditions.

- 10 -




Accordingly, the Commission should reject BMWE/IAMAW’S
request to exploit the instant proceeding in order to obtain
impermissible discovery for use in individual employee arbitra-
tion proceedings, and should instead promptly enter the Protec-
tive Order proposed by SFP.

CONCLUSION

For the foregoing reasons, the Commission should grant
the motion for a protective order and should issue the proposed

Protective Order attached hereto.

Respectfully submitted,

Virienl Fd5

G. Paul Moates Erika 2. Jones

Vincent F. Prada Adrian L. Steel, Jr.
SIDLEY & AUSTIN Kathryn A. Kusske
1722 Eye Street, N.W. MAYER, BROWN & PLATT
Washington, D.C. 20006 2000 Pennsylvania Ave., N.W.
(202) 736-8000 Washington, D.C. 20006

(202) 463-2000
of Counsel

DATED: August 27, 1992
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PROPOSED PROTECTIVE ORDER




INTERSTATE COMMERCE COMMISSION
DECISION

Finance Docket No. 30400 (Sub-No. 21)

SANTA FE SOUTHERN PACIFIC CORPORATION --
CONTROL =-- SOUTHERN PACIFIC TRANSPORTATION COMPANY

Decided: August __ , 1992

By motion filed August 27, 1992, Santa Fe Pacific Corpora-
tion (formerly Santa Fe Southern Pacific Corporation) ("“SFP")
requests issuance of a protective order to govern the disclosure
and use of confidential, proprietary or commercially sensitive
information and data that may be produced during discovery or
otherwise divulged by any party to another during the course of
this proceeding.

There is good cause shown for the motion to be granted.
Unrestricted disclosure of confidential, proprietary or commer-
cially sensitive information and data could cause serious compet-
itive or commercial injury to the parties. Issuance of the re-
quested protective order would ensure that such information and
data produced by any party in response to a discovery request or
otherwise will be used solely for purposes of this proceeding and
not for any other business or commercial use. The requested
protective order would also facilitate the prompt and efficient
resolution of this proceeding by minimizing potential discovery
disputes.

This action will not adversely affect either the quality of
the human environment or conservation of energy resources.

It is ordered:

1. The motion for protective order is granted, and the
Protective Order reproduced in :he Appendix to this order is
adopted as an order of the Commission.

2. This order is effective on the date served.
By the Commission, Paul S. Cross, Chief Administrative Law
Judge, on August __ , 1992.

Sidney L. Strickland, Jr.
Secretary




Finance Docket No. 30400 (Sub-No. 21)

APPENDIX

PROTECTIVE ORDER

On the motion of Santa Fe Pacific Corporation (formerly
Santa Fe Southern Pacific Corporation) ("SFP"), and for the
purpose of protecting against improper use or disclosure of
confidential, proprietary or commercially sensitive business
information and data obtained or to be obtained by any party or
person through discovery or otherwise during the course of this
proceeding,

It is ordered that:

3. The term "Proceeding," as used in this Protective
Order, shall mean the proceeding of the Interstate Commerce
Commission (the "Commission") designated as Finance Docket
No. 30400 (Sub-No. 21), as well as any subsequent Commission
proceeding concerning the interpretation or application of any
labor protective conditions imposed by the Commission in connec-
tion with the transaction(s) at issue in Finance Docket No. 30400
and all related sub-dockets.

2. This Protective Order shall apply: (a) to all docu-
ments, information and other products of discovery obtained by
any party to this Proceeding pursuant to discovery requests,
whether directed to another party or to a person not a party to
this Proceeding; and (b) to all documents and information con-
tained in any materials filed with the Interstate Commerce
Commission (the "Commission") by any party during the course of
this Proceeding (including transcripts of oral testimony and
hearings before the Commission).

3. Any party or person responding to a discovery request
may designate as "Confidential Information" any response (includ-
ing production of documents) or portion thereof that it in good
faith contends contains confidential, proprietary or commercially
sensitive information. Except as provided by Paragraph 6 below,
"Confidential Information" as used herein includes all such
designated responses, any copies, extracts, abstracts or summa-
ries of such responses, and all information contained in or
obtained from such responses.

4. Responses io discovery requests (including documents
produced in response to discovery requests) may be designated as
"Confidential Information" in the following manner:
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(a) Responses or portions of responses to inter-
rogatories, written deposition interrogatories, and
requests for admission may be designated by stamping or
printing "Confidential" or "Confidential Information"
in the front thereof and, if only portions of the re-
sponse are to be so designated, clearly marking the
confidential portions.

(b) Prior to the production of copies to the
requesting party, documents may be designated by sepa-
rating them from other documents and informing the
requesting party that they are "Confidential Informa-
tion." Copies of documents or portions of documents
produced to the parties may be designated by producing
such documents in separate containers clearly marked as
containing "Confidential Information" or stamping "Con-
fidential" or "Confidential Information" on each page
(and all copies thereof) containing "Confidential
Information" and, if only portions of a document page
are to be so designated, clearly marking the confi-
dential portions.

(c) A witness or the attorney for a witness may
designate the witness’s entire testimony and the tran-
script thereof to be treated as "Confidential Informa-
tion" by so requesting on the record prior to the
conclusion of the hearing at which such testimony is
taken. Such designation shall be effective only until
15 days after the availability of the transcript of the
hearing, after which portions of the witness testimony
may be designated "Confidential Information" only by
informing each party in writing of the pages, and the
portions thereof, that contain "Confidential Informa-
tion."

S. If a party or person inadvertently fails to designate
discovery or other material as "Confidential Information," that
party subsequently may notify the receiving party within one week
following delivery of the discovery or other material to the
receiving party that the material is "Confidential Information."
After receipt of such notification, such materials and informa-
tion shall be treated as if they had been designated in a timely
fashion.

6. Any party at any time mey by written notice request
that the producing party or person cancel the "Confidential
Information" designation of any transcript, document or discov-
ery response or portion thereof. Such request should particular-

-2 =-
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ly identify the designated responses which the requesting party
contends should not be treated as "Confidential Information,"
provide the reasons therefor, and explicitly state that the
request is made pursuant to this paragraph. Such request shall
be deemed granted ten days after receipt of the request, unless
the producing party or person, prior to the end of the ten-day
period, denies the request by written notice to the requesting
party. If such request is denied in whole or in part, the re-
questing party may file a motion with the Commission to have the
"Confidential Information" designation removed as to the discov-
ery responses listed in the request.

T Other than as provided in Paragraph 8 below, "Confiden-
tial Information" may only be disclosed to "Authorized Persons."
An "Authorized Person" is a person who, prior to the receipt of
any "Confidential Information," has signed an affidavit (in the
form inclnied as Attachment A to this Order) in which he or she
states his or her identity, title and employer and further states
that he or she has read this Protective Order and agrees to abide
by its terms, and is:

(a) an attorney actively involved in this Pro-
ceeding on behalf of a party (or a legal assistant
under such attorney’s supervision);

(b) a person who is not a permanent employee of a
party but who has been employed by any of the parties
to provide advice, expertise or assistance in this Pro-
ceeding;

(c) a person who is a permanent employee of a
party (including an employee or official of the Broth-
erhood of Maintenance of Way Employes or the Interna-
tional Association of Machinists and Aerospace Workers)
and who has been assigned direct responsibility in
connection with this Proceeding;

(d) a person who is or was once employed by one
of the rail carrier parties and is presently or was
formerly represented for collective bargaining purposes
by the Brotherhood of Maintenance of Way Employes or
the International Association of Machinists and Aero-
space Workers, but only if and to the extent that such
person reasonably requires access to particular "Confi-
dential Information" in order to prepare written or
oral testimony to be submitted in this Proceeding; or
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(e) a reporter employed to record oral testimony
or other hearings.

Each such affidavit by an "Authorized Person" shall be kept for
the duration of this Proceeding and any related court litigation
or judicial appeals by the party with which such "Authorized
Person" is affiliated or associated, and a copy of each such
affidavit shall be served upon counsel of record for each party
no later than ten days after such affidavit is executed.

8. "Confidential Information" may also be disclosed to:

(a) an employee of the producing party during
oral testimony cf such employee;

(S) a witness employed by an organization that
also employs the person who produced the "Confidential
Information" to be disclosed to the witness;

(c) an assistant or clerical employee under the
supervision of any "Authorized Person"; or

(d) any person so authorized either (i) in writ-
ing by the party or person that produced the "Confiden-
tial Information" to be disclosed to such person or
(ii) by the Commission upon motion by any party for
good cause.

9. Storage, transmission or communication of "Confiden-
tial Information" must be such as to reasonably ensure that the
"Confidential Information" will not be disclosed, accidentally or
otherwise, to non-authorized persons.

10. No person may be present at a hearing during the dis-
cussion of "Confidential Information" who has not been autho-
rized by this Protective Order to review the "Confidential Infor-
mation" to be discussed.

11. "Confidential Information" may be used by the receiving
party, and by any "Authorized Person", solely for purposes of
this Proceeding and any related court litigation, and not for any
other purpose whatsoever (including any business or commercial

purpose) .

12. All "Confidential Information" filed with the Commis-
sion, and any pleading, motion, or other paper filed with the
Commission that contains or discloses "Confidential Information"
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shall be filed under seal and kept under seal until further order
of the Commission.

13. All documents containing "Confidential Information"
shall, at the option of the party or person that produced such
"Confidential Information," be destroyed or returned to the
producing party/person at the termination of this Proceeding,
including any related court litigation or judicial appeals. In
the event that the producing party/person requests the destruc-
tion of such "Confidential Information" pursuant to this Para-
graph, the producing party/person shall notify the receiving
party in writing of this request, and the receiving party within
30 days after such written notice shall destroy the "Confidential
Information" and shall certify to the producing party/person in
writing that all "Confidential Information" produced to the
receiving party during the course of this Proceeding has been de-
stroyed. In the event that the producing party,/person requests
the return of such "Confidential Information" pursuant to this
Paragraph, the producing party/person shall notify the receiving
party in writing of this request, and the receiving party within
30 days after such written notice shall return the "Confidential
Information" to the producing party/person and shall also certify
to the producing party/person in writing that all "Confidential
Information" produced to the receiving party during the course of
this Proceeding has been returned.

14. The provisions of this Protective Order that restrict
the handling, communication and use of "Confidential Information"
shall continue to be binding after the termination of this Pro-
ceeding, including any related court litigation or judicial
appeals, unless the Commission or the producing party/person
authorizes in writing alternative handling, communication or use
of such "Confidential Information".

15. This Protective Order shall not bar or otherwise re-
strict:

(a) an "Authorized Person" from making copies,
abstracts, digests and analyses of "Confidential Infor-
mation" for use in connection with this Proceedings,
subject to the requirement that all such copies, ab-
stracts, digests and analyses be treated as "Confi-
dential Information" and clearly marked as such;

(b) an "Authorized Person" from rendering advice
or opinions with respect to this Proceeding to his or
her client or employer based upon his or her examina-
tion of "Confidential Information" itself to a person

-5 -
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not authorized by this Protective Order to have access
to the "Confidential Information";

(c) a party from using any "Confidential Informa-
tion" during hearings in this Proceeding, subject to
any further order of the Commission;

(d) a party or producing person from usin; its
own "Confidential Information" in any manner it sees
fit, or from revealing such "Confidential Information"
to whomever it chooses, without the prior consent of
any other party or of the Commission; and

(e) a party or producing person from applying to
the Commission at any time for additional protection,
or to relax or rescind the restrictions of this Protec-
tive Order, when convenience or necessity requires.

16. If “"Confidential Information" in the possession of any
party is subpoenaed by any court, administrative or legislative
body, or any other person purporting to have authority to
subpoena such information, the party to whom the subpoena is
directed will not produce such information without first giving

written notice (including the delivery of a copy thereof) to the
producing party/person or the attorneys for the producing party/-
person, within 24 hours after receipt of the subpoena. If a
subpoena purports to require production of such "Confidential
Information" on less than four business days’ notice, the party
to whom the subpoena is directed shall also give immediate notice
by telephone of the receipt of such subpoena.

17. To the extent that "Confidential Information" is pro-
duced by a party or other person in this Proceeding and held and
used by the receiving party in compiiance with the terms of this
Protective Order, such production, disclosure and use of such
"Confidential Information" are deemed essential for the disposi-
tion of this Proceeding and shall not be deemed a violation of 49
U.S.C. § 11343 or § 11910.
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-HMENT A
Page 1 of 2

BEFORE THE
INTERSTATE COMMERCE COMMISSION

FINANCE DOCKET NO. 30400 (SUB-NO. 21)

SANTA FE SOUTHERN PACIFIC CORPORATION --
CONTROL == SOUTHERN PACIFIC TRANSPORTATION COMPANY

COUNTY OF

STATE OF

X, [Name] , being duly sworn, do hereby depose

and state that I am ____ [Position or Job Title) of

[Name of Employer or Firm]  ; that my offices are located at e
[Address] ; that [I am an attorney actively involved in

the above-captioned proceeding on behalf of [Name of Party

Represented] @] or (I am a legal assistant under the supervi-

sion of attorneys actively involved in the above-captioned pro-

ceeding on behalf of ____ [Name of Party Represented] ] or (I
have been employed by _ [Name of Party Represented]  to

provide advi