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CHAIF^AN GSACISC^t Gco('. mcrn inc . This i s the 

t ime and the placr- .«?et by t h I n t e r s t a t e CcirBcrcc 

Conmisricn f c r o r . i l a rcumtnt i n Finance TrcKct he . 

30ttD0, Santa 'e S->uthern P a c i f i c C o r r o r a t l o n — 

Cc.atrol - - Sct thern P s c i f i r T r a n s r o r t a t i o r Ccmpany. 

In t h i s r rocoed lna the ,«rpl i can t s seek 

Ccmmissicn ap r rova l f c r Santa ^e Southern P a c i f i c 

Ccrporn t ion which c u r r e n t l y c c n t r o l s the .^ tchison, 

T.-)peka f. Santa "e Pailway Tomrany t o c c n t r o l Scathern 

P a c i f i c T r a n s r c r t a t i o n Comvany. 

Under the p r o p o s a l , the "Southern P a c i f i c and 

Santa Fe Rai l roads would -ncrse i n t o SFSF a f t e r the 

S t . Lcuis Soothwertern Railway Company merges i n t o i t s 

pa ren t , the Southern P a c i f i c . 

I f approved and consummated, t h t c c n s o l i d a t i c n 

would create a r n i l s y s t c - o f approximate ly 26,000 mi les 

which serves major West Ccas* p o r t s i n Cregcr and 

C a l i f o r n i a , majcr Texas and l o u i s i a n a Gulf Ccast p o r t s , 

most p r i n c i p a l nateways t c Mexico , and a l l p r i n c i p a l 

B i d - c o n t i n e n t a l aateways. 

Thi? a p p l i c a t i o n presents one of the most 

d i f f i c u l t merger dec i s ions the Coitmission has faced i n 

the l a s t ten yoan^-. There are many p a r t i e s and we have 

an ex tens ive record . Aftf=r ccmplet lcr : cf t h i s o r a l 
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argument, the Commissicn w i l l cons ider the evidence and 

schedule a vote on the meraer a p p l i c a t i o n . 

This t r o r n i m we w i l l hear f i r s t f r cm the 

proponents and s u t p o r t e r s c f the t r a n G a c t i o n . We w i l l 

a lso hear f r o i C a l i f o r n i a PUC which n e i t h e r supports nor 

opposes the a p p l i c a t i o n . 

Upon t h f conc lu s ion o f these p r e s e n t a t i o n s , ve 

w l l hear f r c i r opposinc r a i l r o a d s and ether e n t i t i e s 

which oppose the traii.^act ion . We w i l l a l so hear f rom 

representat ive?; o l l a b o r . 

Abott 1 l«30 cr 12iC0 we w i l l take a lunch 

break, and please a l s c kerp i n mind t ha t we are noing to 

r equ i r e s t r i c t adherence to th f t i n e a l lo tmen t s set 

f o r t h i n the schedule c f appearances. Remember, t o e , 

t ha t t ime taken f o r ques t ions f rom the Commission w i l l 

be i nc luded i n th<^ t ime ? l l o t t e d to each p a r t i c i p a n t . 

I f jcu d o n ' t need a l l o f your t i m e , you are 

not o b l i g e d t c us'=' i t . You can h e i r u.«? s t ay on schedule 

by adopt ing the remarks o f p r i o r speal^ers t o ^ae ex ten t 

tha t such remarks r e f l e c t your own v i ews . 

I w i l l c a l l rn the i n d i v i d u a l speakers by name 

and announce the time tha t each has been a l l o t t e d . When 

the green l i c h t goes on here in f r o n t of me, you w i l l 

have one minute l e f t . Your time v i l l have expired vhen 

the red l i g h t goer o n . When you ?iee i t , please end j o u r 
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ar^ iument . 

The f i r s t p r e r e n t a t i c n today w i l l t e made t y 

Mr . Eden " a r t i n a n i Mr . Paul Moa te s , c o u n s e l f o r t h e 

A p p l i c a n t s . You have l e e n a l l o t t e d o r e hour and t e n 

m i n u t e s , and T u n d e r s t a n d f r . Moates w i l l gc f i r s t f c r 

3"̂  m i n u t e s , and t h a t he has r e q u e s t e d t h a t t h e g r e e n 

l i 7 h t 00 on when he has ten r e m a i n i n g . 

Y r . " a r t l n w i l l t h e r have 3 m i i u * * " - Ve has 

r e q u e s t e d t h a t t h e g reen l i a h t go on when he has f i v e 

m i n u t e s r e m a i n i n g . 

Coun.'^el f o r t h e . A p p l i c a n t s w i l l r e s e r v e t e n 

m i n u t e s f o r r e t u t t a l . 

M r . ' l o a t e s , s h a l l we bea in? 

ORAL AFCUME-̂ T BY PfOPCNENTS 

OPAL AFGUKENT BY C. PA'JL MOATFS AND P . EDEN MARTIN 

SANTA FF S'̂ HTHE'̂ V Fs^f lFIC COPPORATION 

*'.R . MOATF:SI Thank y o u . Cha i rman G r a d i s o n , 

C o m m i s s i o n e r s . * ly i t p l e a s e t b e C o m m i s s i o n , my name i s 

Paul M o a t e s . Mr . M a r t i n and I f r o m S i d l e y C A u s t i n 

appear t h i s mcrn ina f o r the A p p l i c a n t s . 

We have handed up t o you t h i s m r r n l n g s e v e r a l 

p r e p a r e d c o u n s e l ' s e x h i b i t s vihich i n c l u d - - a t Tab 1 

s e v e r a l e x h i b i t s t o w h i c h we w i s h t o addres s the 

C o m m i s s i c n ' s a t t e n t i o n t h i s m o r n i n g , r.nd at Tab we 

have p r e s e n t e d you r e sponses t c t h e q u e s t i o n s t h a t were 
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inc luded i n ycur y,ay 1^ no t i ce to the p a r t i e s s e t t i n g 

t h i s a rgumen t . 

Under Sec t ion 11?t»<i o f the f n t e r t a t e Commerce 

A c t , the Commassirn s h a l l approve the proposed merger c f 

Santa f e and Scuthern F a c i t i c i f i t f i n d s the 

t r a n s a c t i o n t c he cons i s t en t v i t h the p u b l i c i n t e r e s t . 

Under t h i s p r e v i s i o n and under v e l l - s e t t l e d p r i n c i p l e s 

of l a w , the Commission's r o l e i s to pi r f ori" a ba lancing 

t e s t , weiohinc; t he p o t e n t i a l b e n e f i t s of t:-e t r a n s a r t i c n 

agains t any harms. 

Our comments t h i s mornina w i l l focus on the 

f a c t o r s which the Commission must analyze i n per forming 

'3 I t h i s ba l anc ing t e s t . 

F i r s t , a f t e r emphasizing the hicrhly adve se 

f i n a n c i a l c i rcumstance.t which " .ppl icants f i n d themselves 

i n t oday , I w i l l describe the s i g n i f i c a n t b e n e f i t s 

p r c j e c t e d to r f^sul t f r cm t h i s merger, the mcst 

s i g n i f i c a n t of which i s , J w i l l ha.>^ten to say r i g h t a t 

the c u t s e t , the p r e s e r v a t i o n of r a i l r e r v i c e over the 

l i n e s ot Southern P a c i f i c and Santa Fe, and thereby the 

enhancement o* t r a n s p o r t a t i o n i n western t r a n s p o r t a t i o n 

se rv i ce markets . 

Second, T ' . ' i l l discuss the econcmic costs 

which P rc t e s t an t s c l a i m w i l l a r i se f rom the t r a n s a c t i o n 

i n thf= fcrm ot harm to c o m p e t i t i o n . As the Chairman 
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i n d i c a t e d , I propose t o do t h i s i n apr rox imately 30 

minutes . Kr . f a r t i n w i l l t i .en shew hew, khen these 

t a c t o r s t ha t T am ao ing t o discuss are considered 

t o g e t h e r , i t tecomes c l e a r t h a t the p u b l i c t e r e f i t s f a r 

outweigh any p o t e n t i a l harms or costs t r o y t h i s merger, 

and f i n a l l y he w i l l address the massive c c n d i t i o n s t h a t 

have been requested i n proceedino, c c n d i t i o n s which 

we main ta in are d >Gigned not to cure a n t i c o m p e t i t i v e 

problems, but to e n r i c h our c o m p e t i t o r s . And we would 

hope t h a t he kculd do t ha t i n abcut 2̂ ^ mi ru tes and we 

might have 15 f o r r e b u t t a l . 

I wish f i r s t to d i r c u s s the majcr b e n e f i t s and 

costs of t h i s merger f o c u s i n g , as I s a i d , on the weak 

and ever worsening f i n L n c i a l c o n d i t i o n of ^cuthern 

P a c i f i c and Santa Fe and the s i g n i f i c a n c e of those 

c o n d i t i o n s f o r t h i s case . 

In tne course of these remarks, I kculd 

propose to respond d i r e c t l y to your ques t ion 6-A and P 

that appeared i n the May l'"? n o t i c e . 

The r r i m a r y b e n e f i t of t h i s merger, s imply 

s t a t e d , w i l l be the p r e s e r v a t i o n of v i a b l e r a i l s e rv i ce 

over the l ines; of Southern F a c i f i c and Santa Fe. 

Southern .t>acific T r a n s p o r t a t i o n Company i s ou i t e 

l i t e r a l l y t e e t e r i n g on the r i n k cf bankruptcy t c d a y . 

In f a c t , wi thout l i o u i d a t i o n of hundreds cf m i l l i o n s . 

ALDERSON REPORTING COMPANY, INC. 
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^ l i t e r a l l y hundred.^ of m i l l i o n s of d o l l a r s i n i t s r e a l 

2 es ta te and the cash i n f u s i o n of funds f ro i r the Santa Fe 

^ Southecn P a c i f i c / -o ld ing Company, SPT would have been 

forced i n t o bankruptcy l o r n t e f o r e now. 

5 I f you v i l l look at Tab l to the e x h i b i t t ha t 

® I mentioned we handed up t h i s ranrning and F x h i b i t A, the 

^ f i r s t e x h i b i t vinder Tat 1 , ycu w i l l c l e a r l y depicted the 

8 t e r r i b l e downward s l i d e on which ST^T has I r e n f o r the 

® pact decade. 

10 For example, i f you w i l l lock a t j u s t the 

f i r s t two columns on the l e f t , c p e r a t i n g revenues i n 

12 constant d o l l a r s have d e c l i n e d 30 percent over the past 

13 decade as the r a i l r o a d ' s t r a f f i c tase has eroded 

1̂  s i g n i f i c a n t l y . 

15 A r e a l quick l o c k , i f you w i l l , t c ' x h i b i t C 

16 and D, and the t e e x h i b i t s w i l l a l l be under t h i s Tat 1 

17 t h a t I am r e f e r r i n g t o . A quick look at T x h i t i t C and E 

18 here g r a p h i c a l l y d e p i c t s the lono- t e rm i n e x o r a b l e 

ia dec l ine i n SPT car l o a d i n a s , amcunting as ycu can see to 

20 near ly one m i l l i o n loads over the pe r iod from 197u t o 

21 1 9 8 5 , 

22 Have t h i n g s go t t en b e t t e r r e c e n t l y , as 

23 Protes tants and o thers sorrTtimes suggest they have? 

24 Abso lu te ly n o t . 1'i8''y and the f i r s t quar te r cf 1986 were 

25 no b e t t e r at a l l . Tn f a c t , l a s t month Southern F a c i f i c 
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had " .2 percent f'^wer car l o a d i n g r i n the same month i n 

1985, and I t h i n k t h i s s t a t i s t i c i s r f m a r k ^ b l e . That 

was the 18th ccnsecut ive ironth i n which t h n t c r i t i c a l 

s t a t i s t i c d e c l i n e d . I n o ther words, ("or T̂  consecut ive 

mcnths, the Southern P a c i f i c has had fewer car l e ad ings 

than i n the same month of t h e year p r i o r . 

E x h i t i t D which i s the next cne , c r a p h i c a l l v 

d e r i c t s the Icn ' i - t e rm d e c l i n e i n SFT's f r e i g h t revenves 

i n constant 1974 d o l l a r s . 

Now, i f you would lock tack at F x h i t i t A 

aoa in , you w i l l see t h a t incone from o p e r a t i o n s , which 

i s shown i n the t h i r d and f o u r t h columns, bc th i n a c t u a l 

and constant d o l l a r s , has ^ I s o dec l ined p r e c i p i t o u s l y . 

For the past four y e a r s , i f you j u s t look at the bottom 

years t he r e , cpe ra t i ng income has been neca t ive and the 

r a i l r o a d ' s o p e r a t i n g r a t i o has scared w e l l ever I ' lO. 

MR. KHARASCH; Counsel have not been prov ided 

copies c f t h i s e x h i b i t the Ccmmission i s now l o o k i n g a t . 

Madam Chairman. I t i s the f i r s t t ime i n c r a l argiiment 

t h i s has happened. 

I am sor ry t c i n t e r r u p t . He cannct f o l l o w 

because we do not have the paper i n f r o n t of us. 

CHAIFMAN GPAEISCVj Excuse me. There i s a box 

on the s i d e . ""r . Moates, you may con t inue wi th your 

present a t i o n . 
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mm MR. MOATrsj I c e r t a i n l y wouldn ' t want 

Mr. Kharasch not to f o l l o w so I am glnd he has the 

vclum"^. I f ycu could t u r n back t c T x h i b i t t , you w i l l 

see t h a t the bl̂ ^T'?; r a t p of r e t u r n whi rh i s shown in tbe 

t h i r d columm f r c , the r i g h t , has teen negat ive s ince 

1982. I t s orer^t i ->n does not generate s u f f i c i e n t cash 

t o - -

CHAIRMAN GRAEISCVj K r . Moates, wliy d o n ' t we 

pause and see t h i ; . these are d i s t r i b u t e d ? I a p o l o g i z e . 

We w i l l add the t ime back to your a l l o t t e d t i m e , 

MR. MOATFSJ Thank you . Madam Chairman. 

Chairman Gradison, i t i s c l e a r t h t t the 

e x h i b i t s inc luded Jiere are a l l ma t t e r r tha t are a l resdy 

i n the record or updates of matters tha t are i n the 

record . 

(Paus'*.) 

CHAIRMAH GRACISCSj Mr. S e c r e t a r y , w i l l ycu 

add th ree minutes onto the c lock and wi th t h a t we w i l l 

resume the p r e s e n t a t i o n , p lease . Sorry f c r the 

i n t e r r u p t i o n . 

MR. MOATFS*. Thank you very much. 

You w i l l r e c a l l I was s t i l l l o o k i n g at E x h i b i t 

A to our Tab 1 and f o c u s i r ' j on the r a t e of r e t u r n column 

and p o i n t i n g cct t ha t f o r the past f c u r years Southern 

P a c i f i c ' s r a t e of r e t u r n has been negat l ' . e . I t s 
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ope ra t i ons havp not generated s u t f i c i r n t cash f c r the 

r a i l r o a d t o cover i t s f i x e d charges, a ve'-y fundamental 

measure cf f i n a n c i a l w e l l - h e i n g i n the i n d u s t r y . 

I t s mar'-in of s a f e t y , whicli i s the percentage 

o f t he net income b e f o r e f e d e r a l income taxes to i t s 

gross income, las shrunk f rcm 6.2U percent i n 1977 tc a 

nega t i ve 2.'»3 in 1905. 

While we submit tha t Southern F a c i f i c ' s s e l f 

c a n n i b a l i 7 a t i c n of i t s r e a l es ta te and a 

c r o s s - s u b s i d i s a t i o n f rom Santa Fe Southern P a c i f i c 

cannct go on much longe r — i n f a c t , j u s t as an a s i d e , 

the b e s t , most 5-aldble rea l es ta te p r f - p e r t i e s of 

Scuthern P a c i f i c have already teen disposed c f . Tn 

e ther words, they are g e t t i n g down to the l e s s 

a t t r a c t i v e , l e t s s a l ab le p r o p e r t i e s . 

Without t h i s m e r i e r , the end i s very near f c r 

SPT. The f i r s t qua r t e r of t h i s yoar , i t i ncu r red a l ess 

o f $59.7 m i l l i o n . 

With t h i s merger, approximate ly 2C,C0C 

sh ippe r s whose only r a i l s^^rvice i s v i a SPT can expect 

to c o n t i n u e r e c e i v i n g i a b l e long- te rm se rv i ce f rom 

SPSF, the mer'.;ed r a i l r o a d . 

To answrr d i r e c t l y ycur c u e L t i c n f - A , i l the 

merger i s denied , SPT as tha t r a i l r o a c e x i s t s today w i l l 

not l o n g s u r v i v e . Now, i t i s specu l a t e , as the 
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' Department of Jus t i ce has done, alout other possible 

2 buyers for SPT. The r l a l n far t i s thrt nc cne e l se has 

3 expressed an interest in tuyirg th i s r a i l r o a d , e i ther 

* before SFSP's acqui .«;ition or s i n c e . 

8 The only party dur^no the two years of th i s 

® hctly contested l i t i g a t i o n which has even suggested the 

' p o s s i b i l i t y of acguisiti->n i s the Penver Fio ("rande, bot 

8 i t propose^ cr ly to buy a piece cf the r a i l r c a d , cf tbe 

3 system, and only at a completely unfair bargain basement 

p r i c e . 

The Tepartment oi J u s t i c e ' s a t t i tude , which I 

12 am a f r a i d I can character ize as nothing short of 

13 c a v a l i e r , s carce ly comfort.*- ts or our customers e i t h e r . 

1* DCJ reassuredly told us and told you, the Commission, 

15 more than s ix Tionths ago, that in the ir view, SPT cught 

16 tc be able to ivoxd l i c u i d a t i o n for at l eas t a year . 

1̂  Hei; , i s n ' t that a r inging endorsement? 

18 And while they b l i the ly asserted that som€ 

19 hypothetical white knight might ĉ me r i d i m to SPT's 

20 rescue , that Dust has not happened. 

21 Now, depress ingly , I have f report that 

22 Santa Fe i s nrt in good f i n a n c i a l condit irn c i ther and T 

23 r e a l i z e that this i s somewhat perhaps inccns i s tent with 

24 a l l of our preundorstnndinMS of what kind cf a r n i l r c a d 

25 the Santa ê i s . I t i s a wel l -run r a i l r o a d , tut i t has 
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u n f o r t u n a t e l y s u f f e r e d fro'n many of t*-e *;ame f i n a n c i a l 

problems t h a t have a f f l i c t e d the Southern F a c i f i c . 

i r T could d i r e c t your a t t e n t i o n b r i e f l y tc 

our E x h i b i t F in t h i s t a b , I w i l l not walk ycu through 

each o f the columns a o a i n ; i would s i i r p l y pe in t cut to 

you t h a t w h i l e the Santa Fe's s t a t i s t i c s are c l e a r l y 

somewhat s t ronner than these of the Scuthern f a c i f i c and 

i t i s s t i l l ab l e , a l b e i t b a r e l y , to cover i t s f i x e d 

charges, i t tec has experienced the same long- term 

d e c l i n e i n f i n a n c i a l v i a b i l i t y . 

K x h i b i t H, a t t a c h e d , i s a araph again tha t 

w i l l show you how the cpe ra t ino r a t i o cf Santa Fe has 

s t e a d i l y increased over a lonq per iod of t i m e , 20 

yea r s . E x h i b i t I i s an i n t e . - e s t i r g e x h i b i t that shews 

you Santa Fe's s t e a d i l y W'>rsening cash p o s i t i o n . As f a r 

as cash, I would lus t make one p o i n t . 

For the past f i v e yea rs , Santa ^e's ope ra t ing 

income has f a l l e n more than %t̂ C. m i l l i o n sher t o f the 

c a p i t a l expendi tu res made on the r a i l r c a d . And yes, 

Santa Fe has been f o r c e d to c u r t a i l c a p i t a l spending. 

As i t s p r e s i d e n t , Mr Schwartz, t e s t i f i e d i n 

t h i s case, by the end of I9eu c a p i t a l p r o j e c t s beyond 

those necessary t o continuiLnt; r a i l opera t ions were i n 

jeopa rd y . 

Obviously the quos t ion we have to ask i s why. 
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What has caused these dec l ines and these losses? 

Fundamental ly , hctb of these r a i l r o a d . ^ and e s p e c i a l l y 

Scuthern P a c i t i c " t ranspor ta t ion Ccmpanv, have ser ious 

s t r u c t u r a l prcblems. They operate over very d i f f i c u l t 

ope ra t i ng t e r r i t o r y . Southern P a r i f i . . - i n p a r t i c u l a r has 

an ex tens ive tranch l i n e network i n the f a r west, i n 

C a l i f o r n i a . 

They both have extens ive ope ra t i ons i n the 

scuthern c o r r i d o r , which you w i l l hear r e f e r r e d to a l e t 

tcday . Tha*. i s b i s i c a l l y the c c r r l d o r f rcm Scuthetn 

C a l i f o r n i a t o the Texas Coast. And i n t h a t c c r r i u c r 

there i s i n s u f f i c i e n t t r a f f i c t o s u s t a i n p r o f i t a b l y twc 

major r a i l c o m p e t i t o r s . 

And they d o n ' t — and t h i s i s e s p e c i a l l y t r u e 

of Southern P a c i f i c they d o n ' t en joy the heavy 

p a r t i c - p a t i o n in coa l and j r a i n which many of t h e i r 

ccmpe t i t c r s dc and which a f f o r d s those compet i to r s the 

o p p o r t u n i t i e s to achieve e f f i c i e n c i e s and l i n e 

dens i t i e s . 

I n t h i s r e g a r d , i f you would f o r a moment lock 

at E x h i b i t E i n our f i r s t t a b , you w i l l see there a 

d e p i c t i o n of the amount of coal and g r a in hauled by 

severa l n a j o r r a i l r o a d s , abc t t seven as I r e c a l l , and 

the oercentaae of t h e i r t o t a l t r a f f i c which these two 

impor tan t comircdi t ies c o n s t i t u t e and the s i g n i f i c a n t 
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1U 

m p r o f i t a b i l i t y end e f f i c i e r c y c o r r e l a t i o n s between t h a t 

2 p a r t i c i p a t i o n i n coal and a ra in t r a f f i c and t h e i r 

3 cpe ra t ing inccires ard cpera t ing ratic.<^. lock here 

4 Southern P a c i f i c i s . I t i s about as d i s t a n t — -eventh 

5 - - as i t cou ld p o s s i b l y be. 

6 In sum, SFT today i s a f a i l i n g coopany by any 

7 reasonable d e f i n i t i o n of tha t t e r m . .-anta Fe's 

8 long-range f i n a n c i a l out look as a v i a b l e compet i to r i s 

9 also poor . 

10 The Ccmmissicn sho t ld recognize these 

11 fundamental o v e r r i d i n g f a c t s i n i t s c o n s i d e r a t i o n cf cur 

12 a p p l i c a t i c n . Indeed, the e x t r a o r d i n a r i l y se r ious and 

13 adverse consequences bcth f o r the r a i l r o a d s themselves 

H and the sh ipp ing p u b l i c which would r e s u l t I f t h i s 

15 merger could net be consummated and present r a i l 

16 operat ions over the SPT system were d i s c o n t i n u e d , shculd 

17 weigh very h e a v i l y , we submi t , i n vour de t e rmina t i on of 

18 the p u b l i c i n t e r e s t i m p l i c a t i o n s cf t h i s t r a n s a c t i o n . 

19 Now, you asked us s p e c i f i c a l l y i n ques t ion 

20 6-P« I f denied , what would te the l i k e l y consequences 

21 f o r r a i l c o m p e t i t i o n i r three c o r r i d o r s , th ree f l o w s ; 

t r a n s c o n t i n e n t a l f l o w s across the soutT-ern and c e n t r a l 

c o r r i d o r s j t r a f f i c moving no r th - sou th on the West Ccast 

24 of the United S ta tes ; and t r a f f i c moving from the 

25 Midwest to Gulf p o r t s and t o Mexico. 

e 
1 

ALDERSON REPORTING COMPANY, INC. 

20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300 



1 

2 

3 

4 

S 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

15 

Aqain, T w i l l p^^int cut t o you t h a t we ^ave 

provided you t r i e f w r i t t e n respcnses rtt Tat 2, but I 

wculd j u s t l i k e t c summarise. Cur an.'̂ wer here i s 

simple. As I s a i d , i f the merger i s denied, i n the 

short run SPT i s gone; i n the lon(^ r u n , Santa Fe w i l l t e 

gene and they ar<- l i k e l y to withdraw ns p r o v i d e r s of 

r a i l s e r v i c e . 

What does t h i s nr-an f o r the c o r r i d o r s ? In the 

scuthern c o r r i d o r t h i s could lead to the e l i i i r a t i c n of 

s i g n i f i c a n t c o m r e t i t i v e r a i l s e r v i c e . Simple enough. 

In the c e n t r a l c o r r i d o r , c o m p e t i t i v e r a i l 

s ervice would be dimi n i s h e d , l e a v i n g b a s i c a l l y the Unicn 

P a c i f i c / M i s s o u r i P a c i f i c system. 

In d l l honesty, on the West Coast, due te the 

pervasive nature cf competition from motor and water 

c a r r i e r s i n that area, although there would t e 

d i s r u p t i o n s , r a i n f u l d i s r u p t i o n s , d i s l o c a t i c n s -- these 

r a i l r o a d s employ tens of thousands of people, they have 

tens of thousands of shippers they serve e x c l u s i v e l y --

notwithstanding a l l th^.t unhappiness, t h a t p a i n , i n the 

long run i n a l l honesty wc believe t h n t t r a n s p e r t a t i c n 

rates and service would r.ot be harmed. 

S i m i l a r l y , w i t h respect to t r a f f i c moving frcm 

the i*idwest t r Gulf p o r t s i n ''exico, because cf the 

pervasive nature of intramodal/intermodal and source 
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competition a l t e r a l l these d i s l o c a t i o n s end d i s r u p t i c r s 

took place, wc honestly b e l i e v e t ! a t agair there would 

be l i t t l e lone run e f f e c t on rates ?nd s e r v i c e . 

This merger w i l l r e s u l t i n other very 

s u b s t a n t i a l p t h l i c b e n e f i t s as w e l l . 1 have sugoestcd, 

I t h i n k as c l e a r l y as I t h i n k I can, that we t h i n k the 

primary and overwhelming b e n e f i t cf t^'is ferger w i l l be 

the s a l v a t i o n c l Southern P a c i f i c and the o p p o r t u n i t y 

afforded Santa Fe t o stop i t s steady downward s p i r a l 

t h a t we have seen i n these e x h i b i t s , ?<nd f o r the SFSF 

r a i l r o a d to emerge as a v i a b l e and Icn g - t e r i r r a i l 

competitor i n the west. 

Just p a r e n t h e t i c a l l y , I would alsc ask the 

Commission t o recognize t h a t these r a i l r o a d s serve a 

very l a r g e numter cf important defense i n r t a l l a t i o n s i n 

the west. To many of them they are the only r a i l r o a d 

s e r v i n g them -- i n s t a l l a t i o n s l i k e Fort Ord, C a l i f o r n i a 

and Fort Hood, Texas, and a number of M r Force bases. 

As summarized i n F x h i b i t J of our p r e s e n t a t i o n 

under Tat 1, the f i n a n c i a l b e n e f i t s cf t h i s merger w i l l 

also be very s u b s t a n t i a l . I t i s the achievement of 

th^se b e n e f i t s not undermined by th«> i m p o s i t i c n cf 

c o s t l y and unneci'ssary c o n d i t i o n s which o f f e r the merged 

system the o p p o r t u n i t y t o reverse the t r a f f i c and 

f i n a n c i a l loss'^s which these r a i l r o a d f ; have separately 
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' i n c u r r e d . 

' Let m e e m p h a s i z e i f l may tha t t h i s 

i n f o r m a t i o n cn e x h i b i t J i.-^ v i r t u a l l y unccn t r c v e r t e d 

evidence no railrc^ad p a r t i e s took ser ious issue e i t h e r 

8 with the scope or the a c h i e v a b i l i t y c f the savings t ha t 

we p r o j e c t e d . In f a c t , one ef the Unicn F a c i f i c 

' witnesses t e s t i f i e d t h a t in h is c p i n i o n the t e n e f i t s 

8 p r o b a b l y , i f a n y t h i n g , had been unde r s t a t ed . 

* What are the b e n e f i t s ? Two hundred and e i g h t 

' ° s"ven m i l l i o n d o l l a r s i n annual r e c u r r i n g b e n e f i t s t h a t 

11 der ive f rom mctor and water c a r r i e r d i v e r s i o n s , i n t e r n a l 

r e r o u t i n g of t r a f f i c v i a more e f f i c i e n t s i n g l e system 

r o u t e s , improved s w i t c h i n g , eguipment u t i l i z a t i o n , a l l 

the t h i n g s t h a t you are f a m i l i a r w i t h f rom other merger 

cases . 

The poin t i s tha t what you are not f a m i l i a r 

wi th are these numbers. These are the l a r o e s t savings 

8̂ i n the h i s t o r y of t h i s Commission f o r a r a i l merger. No 

19 r a i l r o a d has ever p ro j ec t ed these k i r d r o f saving.*?. 

Tn a d d i t i o n , we n r c j e c t t o t a l net avoided 

c a n i t a l expendi tures o f %f.?.2.n m i l l i o n , mere than h a l f a 

b i l l i o n d o l l a r s of avoided c a p i t a l f o r twc r a i l r o a d s , 

one of which i s on the verge of bankruptcy an.' tbe o ther 

21 o f which i s headed i n the same d i r e c t i o n . 

SavinQE of these magnitudes are unprecedented 
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19 • and these r a i l r o a d s desper=itely need to achieve these 

2 savings and thev do not need to have those savings 

3 undermined by c o s t l y c o n d i t i o n s . 

There w i l l be numerous other p u t l i c b e n e f i t s 

that we have d e t a i l e d , of course, i n cur t r i e f s . They 

i n c l u d e new s i n g l e .system s e r v i c e t o thousands o f 

f shippers. This w i l l be the f i r s t t i m e , ot ccurse, t h a t 

8 the Santa Fe w i l l reach many of the p o i n t s i n C a l i f o r n i a 

9 and the Southwest t h a t i t can reach with the Scuthern 

10 P a c i f i c . I t v i l l be the f i r s t time Snnta Fe shippers 

11 w i l l reach such places as ^'emphis, St. Louis, nnd 

12 New Orleans. I t w i l l be the f i r s t time Scuthern P a c i f i c 

13 shippers w i l l have a d i r e c t s i n g l e system reute to 

1* Chicago and t c other impoLtart gateways. 

15 We p r o j e c t and we plan to o f f e r more f r e q u e n t , 

16 more r e l i a b l e and more co m p e t i t i v e t r a i n s e r v i c e . Fcr 

17 example, we propose 15 new TCFC and perishables t r a i n s , 

18 1H new improved T'̂ I'C and perishables schedules;-, 36 new 

19 manifest t r a i n s . 

20 You have asked us a s p e c i f i c question, your 

21 questicn No. - about service c c m p e t i t i c n . Ycu have 

22 i n q u i r e d t o wbat degree the c o n s o l i d a t i o n wculd 

23 e l i m i n a t e or reduce service competition and how 

24 iBDortant i s i t ? 

25 W e l l , the merger w i l l not e l i m i n a t e s e r v i c e 
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c o m p e t i t i o n . Tt w i l l increase i t . I f the merger i s 

den ied , i t sure w i l l reduce se rv i ce c o m p e t i t i c n and 

other types of c o n i p e t i t i o n because the Southern P a c i f i c 

i s gcing to gc out of tus in<»sE. 

I have noted many new s e r v i c e i irp rovements. I 

would l i k e t o note a l sc there are no major atandcnments 

t ha t have been proposed i n a s s c c i a t i c n w i t h t h i s 

merger. 

The Southern P a c x f i c / P u r l i n g t e n Nr r the rn 

agency s o l i c i t a t i o n agreemfnt abcut which ycu v i l l hear 

•ore f rom Mr. Mar t in a l so preserves s e r v i c e c c m p c t l t l " n 

f o r the very l i m i t e d amount of t r a f f i c t h a t arguably 

• i g h t be adversely a f f e c t e d ty the a n t i c o m p e t i t i v e 

e f f e c t s of the t r a n s a c t i o n . 

How impor tan t? The s e r v i c e compe t i t i on t o us 

i s very impor tan t because t r u c k s are so f a s t and sc 

responsive and so r e l i a b l e f o r sh ip 'pers ' needs t h a t they 

set the standard t h a t we c o n s t a n t l y s t r i v e tc meet. We 

have nc choice but t o te s e r v i c e - c o m p e t i t i v e . 

Th i s merger then w i l l not reduce t u t w i l l 

ins tead s t rengthen c o m p e t i t i o n i n the a f f e c t e d marke ts . 

I f I may, l e t j u s t summarize the t h r u s t o f the 

P r o t e s t a n t s ' arguments as t o the h o r i z o n t a l 

c o m p e t i t i o n . 

They say f i r s t , *or much i f not most of a l l 
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1 the t r a f f i c tha t we c a r r v , r a i l i s the on ly p r a c t i c a l 

2 mode of t ransp er t at i o n . Tt hii.'3 t o go by r a i l . 

3 Seccnd, the merjer w i l l e l i m i n a t e t e s t , i f net 

1 a l l , o f t h i s in t ramoda l r a i l c o m p e t i t i o n . I t w i l l a l l 

5 be gone. T h e r e f o r e , they conc lude , the Ccmmissicn 

6 should e i t h e r deny the merger or they should remedy 

7 these f an t a s . i c harms ••hat the P ro te s t an t s c la im w i l l 

8 e x i s t based on t M s ana lys i s by imposing t h e i r v a r i o u s 

9 c o n d i t i o n s w i t h which you are t a m i l l a r . 

10 We submit these arcuments f a i l f c r severa l 

11 reasons. F i r s t o f a l l , th«- i r premise t h a t d e n i a l w i l l 

12 r e s u l t i n v igcrous Southern F a c i f i c Santa Fc c c m p e t i t i c n 

13 i f the merger i s turned dcwn i s demonstrably f a l s e . 

14 There won' t be any c o m p e t i t i c n because t he r e won't be 

15 any Southern F a c i f i c . 

16 The re fo re , absent t h i s merger, the re w i l l be a 

17 ser ious loss r f c o m p e t i t i c n now provir ied thes t two 

18 r a i l r o a d s i n the west . 

19 Another impor tan t d e f e c t , we b e l i e v e , i n t h e i r 

20 I argument i s the focus rn r a i l - o n l y c o m p e t i t i c n . In the 

21 Union F a c i f i c case, d i d n ' t you analyze r a i l - o n l y 

22 compet i t ion? Yes, you d i d . 

23 A l l r i u h t . Why i s n ' t the thf- a p p r c p r i a t e 

24 market f o r t h i s case? I t h i n k the an.<;wer i s p r e t t y 

25 s t r a i g h t f o r w a r d . You decided tha^ case based on a 
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record t h a t was created i n 197Q, I c t r t a i i l y don't nt-ed 

to t e l l you that in 19P0 something hajpencd tc tne meter 

c a r r i e r i n d u s t r y v i t h which you are very f a m i l i a r ; i t 

was deregulated. 

Unlike the Uf case, the record in t h i s case i s 

r e p l e t e with well-d ocumentrd evidence th a t meter 'i''id 

water c a r r i e r s arc extremely e f f e c t i v e c o i t p t t i t o r s f c r 

tht* movement cf v i r t u a l l y a l l commoditje ?nd f o r lengths 

of haul cf thrusands of mi l e s . 

Since the Union TJ;, c i f i c cas • was decided, 

motor c a r r i e r d e r e g u l a t i o n has seen t r u c k s become much 

more e f f i c i e n t , due i n part to increased truck sizes and 

weights. They have lowered t h e i r c o sts. You are 

f a m i l i a r with the lower f u e l costs t h n t a l l 

t r a n s p o r t a t i o n ctmranles have be n e f i t e d from in the 

recent months and t r u c k s b e n e f i t from t h a t mere than 

r a i l r o a d s ; and the o v e r a l l trend towards c o n t a i n e r i z e d 

f r e i g h t which shippers suoport. Tt gives them b e t t e r 

inventory c o n t r o l , b e t t e r con'^rol over t h e i r products. 

I t has been a boon to truck l i n e s as v e i l . 

F x h i t i t K t c our attachment deracnsttater , j u s t 

as an example, the s i g n i f i c a n t l y i n c r r a s e d modal shares 

f c r t r u c k s i n several impcrt/jnt c o r r i d o r s f o r t n i s case 

j u s t from 1979 when the Ul merger was decided to 1592, 

four years ago. Not dranging you through the whole 
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e x h i b i t , but i t you i u s t l o o k , f o r exrmple , at the en t ry 

f o r Memphis, f ' - r the F a c i t i c Ncrthwest , t *-e Fay Area, 

and Southern C a l i f o r n i a a'- an example, ycu w i l l see a 

tremendous and • s t r i k i n g i n c r e i r e in mutor c a r r i e r 

p e n e t r a t i o n . 

Now, l e t me hasten tc add t r f c r e cne of iry 

esteemed col leagues p o i n t s o u t , the o»^ograrb ic areas f c r 

1979 and 1932 are not p e r f e c t matches. Bcstcn i s ncL 

the N o r t h e a s t . Memphis r e a l l y i s n ' t Kemphis. One i s a 

BEA; one i s a geographic area a l i t t l r smnl l e r than 

t h a t . But I t h i n k the no in t i s s t i l l very obvious . 

Without n i t p i c k i n g abcut how the i reas are put t c c e t h e r , 

the impar t o f wts t has harpened i s very apparen t . 

The next e x h i b i t , F x h i b i t L , which I c e r t a i n l y 

w i l l not take you through i n d e t a i l , but i f y o u ' l l t u r n 

the peqe and look a t i t , you w i l l see t h a t i t dep ic t s 

1982 t r a f f i c f l ows f o r Southern P a c i f i c , f o r Santa Fe, 

f o r motor and water c a r r i e r s , and f o r a v a r i e t y of 

impor t an t c o r r i d o r s t o t h i s case. 

When you have a moment, we would ack t h a t you 

peruse some of these f i g u r e s , but T would j u s t say t h a t 

i t demonstrates t h a t even :hough based on d s i m p l i s t i c 

glance at a map, which i s one of our cpponent'-s f a v o r i t e 

t echn iques , yco miaht expect SFSF, the merged r a i l r c a d , 

t o dominate a n r t i c u l a r f l o w . 
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^ L e t ' s t a k e , f o r example, the Pay Area thrcuqh 

2 the Gul f Coast . Tverybody kncvs Sout>^ern P a c i f i c and 

Santa Fe are major f a c t o r s i n t h a t market . What de we 

^ pee when we Icok at the e x h i b i t ? 
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We r>pe t ha t thev have less thar ha i* o f the 

t r a f f i c i n t ha t f l o w , and t h i s i s 19P2, and 1 submit 

t ha t over the l a s t f o u r years t r u c k s lave not become 

less e f f e c t i v e coirp^t i t e r s . 

8 This Commission has i t s e l f acknowledced en a number 

of occasions tha t r r e -198 : i s t a t i s t i c s s u b s t a n t i a l l y 6 

' under.state the s i g n i f i c a n c e cf motor c a r r i e r 

8 

9 

10 

11 

14 

15 

c o m p e t i t i o n . I won ' t c i t e ycu chanter and verse he re , 

but I w i l l remind you what you said about t h i s i n your 

bc.car de regu la t ion d e c i s i o n and the d e c i s i c n i n which 

you approved C u i l f o r d ' s c o n t r o l o f the Delaware and 

'2 Hudson and such merger ceses as N c r f o l k Scuthern and 

13 Cotton P e l t ' s a c q u i s i t i o n of the Tucumcari l i n e . 

Okay. C u t t i n g through a l l t h i s , bow much 

t r a f f i c do ycu r e a l l y need t c te concerned a t c u t ' What 

16 r e a l l y i s the ptroblem here? W e l l , the Department of 

1' T ranspera t i cn and f o r t ha t matter the Department of 

18 J u s t i c e , a l l of i t s o p p o s i t i o n notvf t h s t a nd ina , 

19 i d e n t i f i e d on ly a r e l a t i v e l y smal l amount o f t r a f f i c 

t h a t would be p o t e n t i a l l y a d v e r & t l y a f f e c t e d by the 

merger. DOT says i t ' s 5.<2 m i l l i o n t o n s ; DOJ says i t ' s 

6.2 m i l l i o n t o n s . Even DCJ's number, which T submit i s 

demonstrably wron i i n many, many r e spec t s , would be 3.5 

24 percent or l e s s o f the merged r a i l r o a d ' s t r a f f i c base, 

25 Now T a .sk y o u , '^oes i t make sense to submit 
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the k ind of r e l i e f t h a t P ro tes tan t s l i k e the Union 

P a c i f i c and the P iC) Grande are asking c o n d i t i o n s which 

wculd a c t u a l l y cause the morcer net to be ccnsummated te 

deal w i t h , a t most, 3.5 percent o^ the t r a f f i c ? W e l l , 

the answer i s c l e a r l y no and the answer i s i n a d d i t i o n , 

i t ' s not 3 .5 ; i t ' s a l e t loss than t h i t . 

Let mc j u s t mention a few o i the ways tha t the 

Department o f Ju s t i c e has v a s t l y m i s i d e n t i f i e d and 

overs ta ted t r a f f i c t h a t i s supposedly e problem. The 

Eepartment has t o l d you i n i t s b r i e f tha t i t has 

i d e n t i f i e d r e a l , d i r e c t and nonspecula t ive problems. 

Eut what are these? T w e n t y - f i v e percent cf t h e i r 

problems are g r a i n . I t h i n k you are very f a m i l i a r f rom 

the Soo Milwaukee/Chicago and North Western case which 

t h i s Commission has concluded about the c c m p e t l t i v e 

nature of g r a in markets , r a i l r o a d s d o n ' t c o n t r o l the 

p r i c i n g of g r a i n or r a t e s on o r a i n . The source 

compe t i t i on c c n t r o l s t h a t . 

They say t h a t we are going to dcminate '40C,CC0 

tons of corn syrup f rom va r ious Midwest o r i g i n s t o the 

West Coast . When you look a t t h e i r f l e w s , Santa Pe and 

Southern P a c i f i c d o n ' t serve a s i n g l e one o f the o r i g i n s 

that they say w i l l be a p roblem. v'e are c o i r g t o depend 

cn e ther r a i l t c a u s t o give us the t r a f f i c . 

They .'jay t h a t wine from the Pay Area t o 
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4 

^ Chicago, wine t r a n s p o r t a t i o n - - a f r e r i r u s , d i r e c t r e a l 

2 c o m o e t i t i v e problem - - Union F a c i f i c i-as a d i r e c t 

3 competing s i n g l e l i n e r o u t e . Trucks ca r ry wine i n 

r e f r i g e r a t e d t r a i l e r s . 

5 And cne o f my f a v o r i t e s , f r e . n k l y , they 

* i d e n t i f i e d i n i t i a l l y petroleum coke mcvinc frcm 

' P o r t l a n d , Cregcn to I.os Angeles as a t e r r i b l e problem. 

8 We po in ted out i n our evidence , i t was not c o n t r o v e r t e d , 

8 t ha t the r a i l r c a d s have l e s t a l l t ha t t r a f f i c . I wish 

'0 we had i t ; we l o s t i t . I t went te other r a i l r o a d s , i t 

went t o t r u c k s , and i n one case the p lan t c losed^ *'e 

12 d o n ' t have a ton of t h a t t o d a y . Yot !CJ inc ludes t h a t 

13 i n t h e i r summation of r e a l , d i r e c t and nonspeculated 

1* problems. 

IB I submit t o you t h a t a review of Appendix C t o 

16 our r ep ly b r i e f which addresses i n d e t a i l the DOJ 

tonnage would be r e v e a l i n g . 

18 Much of the over lap i d e n t i f i e d ty a l l of the 

18 p a r t i e s In t h i s case i s i n the southern c c r r l d o r . Put 

20 I ' d l i k e to emphasize a few th ings about the southern 

21 c o r r i d o r . The record reveals t ha t approximately 73 

22 percent of a l l the f r e i g h t u n i t s handled ty Southern 

23 P a c i f i c and Santa i n t h a t c o r r i d o r i s deregulated 

24 TCFC/CCFC t r a f t i c . When you i n c l u d e deregulated bcxcar 

26 t r a f f i c and dereaulated prr ishableF; t r a f f i c , the moves 
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i n r e f r i g e r a t o r cars, the percentage of our t r a f f i c i n 

the southern c c r r i d o r that i s not deregulated i s very, 

very small . 

And i n a d d i t i o n t here are a m u l t i p l i c i t y of 

competitive a l t e r n a t i v e s for t h a t t r a f f i c t h a t does 

remain. And by the way, about 70 percent of the 

di v e r s i o n s t h a t the Union P a c i f i c p r o j e c t s that i t wculd 

get i f i t got i t s trackage r i g h t s are TCFC/CCFC. 

Not cnly does our evidence show t h a t t r u c k and 

water c a r r i e r a l t e r n a t i v e s f o r the vast prepcnderanee cf 

t h i s t r a f f i c are re a l and v i a b l e , but again the BK 

agency s c l i c l t a t i o n agreement deals with j u s t t h i s 

t r a f t i c . That's what i t ' s a l l about; i t deals w i t h U.S 

m i l l i o n tens cf t r a f f i c , i d e n t i f i e d ty using screens 

t h a t the Department of Trans p o r t a t i o n introduced i n t h i s 

case, t r a f f i c across the southern c o r r i d o r . 

I w i l l touch b r i e f l y on the c e n t r a l c o r r i d o r 

and simply say that the p o t e n t i a l adverse e f f e c t s there 

are r e a l l y minimal. They are v e r t i c a l i n nature; they 

are not h o r i z c n t a l , and the Commitsicn has c c n s i s t e n t l y 

recognized t he e f f i c i e . i c i c s of the c e n t r a l c c r r i d o r f o r 

much t r a n s c o n t i n e n t a l t r a f f i c . T t h i n k Mr. Martin may 

have mere to say about the Rio Grande momentarily. 

I suggest t h a t the i i o t e n t i a l adverse e f f e c t u 

f o r north-south t r a f f i c i n C a l i f o r n i a are minimal; you 
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' are going to hear f rom our f r i e n d s from C a l i f o r n i a 

2 t oday . And I would l i k e you to keep t h i s i n mind when 

3 they are t a l k i n g . Of a l l the t r a f f i c moving no r t ^ - sou th 

i n C a l i f o r n i a today, mctor c a r r i e r s hfeve " / i pe rcen t . 4 

9 

10 

11 

12 

13 

14 

6 water c a r r i e r s have 2'"t r e r c e n t . Southern P a c i f i c has 

* 5 p e r c e n t , and Santa Fe has cne 1 pe r cen t . Cther 

^ r a i l r o a d s have the r e s t . So what we are t a l k i n g about 

8 i s p u t t i n g t c ce the r our 5 and our 1 t c have f percent c f 

the marke t . 

I n a d d i t i o n , the Union P a c i f i c and PK/UP j o i n t 

r o u t i n g s e x i s t on the West Ccast f o r t r a f f i c comina f rcm 

Washington and Oreoon t o Southern C a l i f o r n i a . 

What i s the conclus icn? The App l i can t s and 

the s h i p p i n g pub l i c despera te ly need t h i s merger. lie 

15 need the merger and the impor tan t b e n e f i t s tha t i t w i l l 

16 generate i n order t o s u r v i v e - - j u : ; t to su rv ive - - and 

1̂  to con t inue o t t e r i n g v i a b l e , c o m p e t i t i v e r a i l s e rv i ce 

over the l i n e s of Southern P a c i f i c and Santa Fe. 

The sh ipp ing p u b l i c , T submi t , needs t h i s 

merger f c r the same reason: p r e se rva t i on o f v i a b l e , 

c o m p e t i t i v e r a i l s e rv i ce in irany areas of the West. The 

b e n e f i t s of the merge?: w i l l h*̂ ' e x t e n s i v e . They i n c l u d e , 

i n a d d i t i o n t r the c r i t i c a l s a l v a t i o n of the Applican^s 

themselves, hundreds of m i l l i o n s of d c l l . i ^ s i n savings 

18 

19 

20 

21 

22 

23 

24 

2*̂  which , i f not undermined by c o s t l y and unnecessary 
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c c n d i t i c n s , w i l l p rov ide a tremendous a s s i s t tc the 

Scuthern P a c i f i c Santa Fe Ra i l road - - the new 

r a i l r o a d - - i n it?? s t r u g g l e to o f f e r e f f i c i e n t , 

c c m p e t l t i v e r a i l s e r v i c e . 

The pos s ib l e a n t i - c o m p e t i t i v e e f f e c t s are 

t r u l y m i n i m a l ; they have boen v a s t l y overs ta ted by cur 

compet i tors who seek t o c a p i t a l i z e on t h i s t r a n s a c t i o n 

by asking the Ccmmissicn to impose ex tens ive c c n d i t i c n s 

a t s u t s i d i z e d p r i c e s f c r t h e i r b e n e f i t . Rnd the 

Appl i can t s having en tered i n t o the BN agency 

s o l i c i t a t i o n agreement as w e l l as our j o i n t route and 

ra te p o l i c y where e have committed t o maJf^tain 

e f f i c i e n t j o i n t r o u t e s and r a t e s wi th other c a r r i e r s 

ensures t h a t any minimal p o t e n t i a l adverse e f f e c t s w i l l 

be dea l t w i t h f a i r l y and e f f e c t i v e l y . 

Mr. Mar t in w i l l now address the balancing of 

these transaction.*?, cos t s and benefit. '^ and the request 

f o r c o n d i t i o n s . And I would ask t ha t the remainder c f 

my t ime be saved f o r h i s r e b u t t a l . 

COMMISSIONER STFPRFTTj Excuse me, Mr. 

Moates. Fc fore you s i t down, l e t me ask ycu a ques t ion 

or t w o . Let ire get back to your " o v e r r i d i n g " f a c t t ha t 

the SP w i l l f a i l i f t h i s merger i s not approved. 

Was i t your c p i n i o n , at the t ime you f i l e d the 

merger a p p l i c c t i o n , t h a t the SP was a f a i l i n g company? 
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^ MP. MOATFS; I t was our opponent ' s c p i n i o n at 

2 the t ime tha t the h o l d i n g companies had put together 

2 tha t the SP might be a f a i l i n g company, and they argued 

^ tha t you s h o u l d n ' t a l l c w the h o l d i n g companies to gc 

5 together f o r tha t r e a s o n . 

6 We demonstrated and our execu t ive o f f i c e r s 

' t e s t i f i e d t h a t the Southern P a c i f i c had enough rescurces 

8 c h i e f l y i n t he na ture of lhe land t ha t I have mentioned 

9 to s u r v i v e f c r the p e r i o d o f the v o t i n g t r u s t . I t ' s 

13 done t h a t , but j u s t b a r e l y . In a l l hones ty , i t ' s been a 

11 l o t worse than we expec ted . This i s not the case t ha t 

12 we thought we had when we f i l e d i t i n 1 9 o i . Both c f 

13 these r a i l r o a d s have d e t e r i o r ? t e d much more r a p i d l y than 

1* ve ever p ro j ec t ed . 

15 I know Vr. Schmidt , the Chairman of the 

16 Santa Fe Southern P a c i f i c , i s t e r r i b l y concerned about 

17 t h i s . And so f o r t h a t reason , among e t h e r s , we need 

18 t h i s merger and ve need i t soon because i f we have to 

19 wai t many more months t o r the Commission to make a 

20 dec i s ion and dr?ig through t h e c o u r t s , we are a l l very 

21 concerned about whether Southern P a c i f i c ' s geing tc te -

22 COMMISSTGNEP STFRRETT; I s i t poss ib le the SF 

23 needs another merger ard not t i i i s p a r t i c u l a r cne? 

24 HR . MOATFS; No, s i r . With a l l r e s p e c t , I 

25 submit i t does n o t . 1 s u l m i t y t need.*: t h i s very merger 

ALDERSON REPORTING COMPANY, INC. 

20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

31 

because i t i s onlv t h i s merger tha t w i l l f i v e i t the 

k inds c f b e n e f i t s and p e r n i t the r e s t r u c t u r i n g t h a t I 

t a lked about that i s a b s o l u t e l y necessary; i t goes w i t h 

the fundamental s t r u c t u r e or weakneesfs c f the Scuthern 

P a c i f i c system. 

P u t t i n g i t toge ther w i t h semetcdy else - -

f i r s t of a l l , thert^ i s n ' t somebody e l s e ; I ' v e mentioned 

t h a t . I t ' i s bfen no secre t i n t h i s i n d u s t r y tha t the 

Southern P a c i f i c has been f o r s a l e f o r a lonq t i m e . 

Nobody wanted to b i t e . Mr. F i a g g i n i , t t ? fcrmer 

Chairman, t a lked to the B u r l i n g t o n about i t long be fo re 

t h i s merger was ever agre d t o j they weren ' t 

i n t e r e s t e d . ethers have known tha t the Southern P n c l f i c 

has been i n t rus* and tha t i t ' s teen i n t r o u b l e f c r seme 

t i m e . They haven' t approached Mr. Schmidt , the only 

except ion being the Pio (Grande, i n the very narrow way 

tha t I mentioned. 

No. I submit t h a t they need t h i s merger and 

they need i t new. 

COMMISSIONER STFrPRETT; In the .-vent the 

Commissicn does not approvf^ t h i s merger, what are your 

plons f o r d i v e s t i t u r e ? 

BR. MOsf^S; T d o n ' t have any p r r s c n a l p l a n s . 

Eut I t h i n k the Chairman has i n d i c a t e d t h a t i r the event 

the merger i s denied , you w i l l have tc q u i c k l y make a 
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deter-nination ot whether to dispose of the Santa '̂ 'e , the 

Scuthern P a c i f i c , or bcth. There i s nn exhibit in t h i s 

case the Protestants have made much cf which was a 

report to the Santa Fe Industr ies Poard of Directors at 

the time they were considering whether tc approve the 

merger with the Southern " a c i f i c Company, and they have 

had a l i t t l e fun with a few phrases here and there taken 

out cf context . 

But I would refer you to in that Exhibit U i s 

that i t was a searching a n a l y s i s at that time of whether 

Santa Fe ought to be remain in the ra i l road business , 

not ŵ  • ther i t ounht tc dc that merger, but shculd we 

get out . Are ve jett ing the return on our c a p i t a l that 

j u s t i f i e s continued investment Xo our stockholders? I t 

was a rea l clc^e c a l l . 

Now i f th is merger i s denied and they can' t 

achieve the kind of benef i ts that we r e j e c t , T am net 

sure what h e ' l l lo. I'm not sure Mr. Schnidt knows. I 

think that i f the merger is approved with the minimal 

kinds cf conditions that we've agreed to, he w i l l 

recommend i t to his board. I am confident wr w i l l go 

forward. I f ycu disapprove i t , probably the Southern 

P a c i f i c w i l l (}'̂  into bankruptcy, probnbly there w i l l be 

massive d i sru i t ions T talked about, prebatly majcr 

portions of i t w i l l be l i c u i d a t e d , l o t s of shippers w i l l 
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lose serv ice . 

Wil l an economist vn-j ten years frcm now that 

that was a l l for the better? Maybe. I dcr, 't know. T 

don't knew abcut you. I'm not n i l l i n o uo take that 

chance. I think the Ccmmisslor dcesn't have tc take 

that chance; the Commissicn's r e s p o n s i b i l i t y , among 

other th ings , i s to see that there i s a i e f f i c l e r t 

viable r a i l network maintained in thir. country. »nd I 

think th i s merger w i l l lead to tha t . 

COMMISSIONEP STFHRETTi So you have no plans 

for d i v e s t i t u r e at th i s pr int? 

MR. MOATES; I cannot t e l l you f r r a fact that 

he does. 

VICF CHAIRMAN 3IMMCNS; Before you leave , you 

painted a kind of bleak pjcture for the Scuthern P a c i f i c 

and not too rosy nicture for the Santa F e . T mean, are 

two weak s i s t e r s going to he able to .^lurvivc together? 

MR. MOATt'S* Commissioner Simmons, that 's a 

very good question. I ' v e asked that questicn myself . 

I ' l l t e l l you very honestly there are no guarantees. 

This i s n ' t Penn C e n t r a l ; wo know that . 

VICF CHAIRMAN' SIMHCNS; Are you netting cold 

foe t , toe? 

MR. MOATFSi rJo, s i r . Vo. What T want t o 

emphasize i s that even with these unprecedented savings. 
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^ there are no ouarantees. We ar»: goino to be d e f i n i t e l y 

2 the t h i r d ra i l road in the 'Jest; the Furl ingtcn and the 

^ Union P a c i f i c are far ahead in every category you can 

think o f , in terms of p r o f i t a b i l i t y , in terms of the 

5 markets they serve. T think ve w i l l be v i a b l e ; I think 

we can make i t , but i t ' s goino to be a rea l tough rcw tc 

hoc. 

8 VICE CMAIPMAN SIMHCNSi I am a l i t t l e 

9 concerned about the I n t e r n a l reroutes here that you are 

going to save |57 • i l l i c n on. I am mere concerned about 

the nonoperating and miscellaneous, where you're going 

tc save |67 m i l l i o n . Could you enlarge upon that a 

13 l i t t l e ? 

CHAIFMAN G'^ADISCNi Excu.>?e me, fr . Simmons. 

15 Mr. Moates' time has expired. I f you'd l i k e to address 

16 th i s question during Mr. ^'artin's time, ycu are welcome 

to - - or Mr. " a r t i n , i f you would l i k e to address the 

'6 quest icn durino your t ime. 

19 MR. MOATES* I ' l l try in 3C seccnds, as best I 

can. The i n t e r n a l reroutes and the savings that ycu 

re ferred to that are of a nonoperating nature are 

exact ly the kinds of savings you can get cut of a 

23 p a r a l l e l merger but you cculdn't get cut cf seme other 

24 kind of conceivable, but r.")t before th i s Commission or 

25 us, end-tc-end merger. Th<y include ruch thlng.»-. 
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a 1 Commissioner Simmons, simnlv as el iminating duplicat ive 

2 t i e treatment r l a n t s , dupl icat ive r a i l welded r a i l 

3 p l a n t s , dupl icat ive locomotive shops. The in ternal 

• reroutes are pc -^ible for a lot of thr reascrs that cur 

S competitors say have a I'rcblem. Wo have l e t s of 

8 l ines that i n t e r s e c t and p a r a l l e l in cor^c areas and 

7 there are many more e f f i c i e n t ways tc route the t - a f f i c 

8 over those l i n e s . 

9 VICF CHAIPMAN SIMMCNS; I hope that doesn't 

10 indicate more abandonments. 

11 MR. MOAT'̂ S; No, s i r , i t doesn't . As I 

12 suggested, there are minimal abandonments. 

13 CHAIFMAN GRAEISCN; Thank ycu, Mr. Moates. 

14 Mr. Martin, you have 25 minutes. 

15 MB. MARTIN; Thank ycu , and with that, I w i l l 

16 be holding 15, with your i^onor's permission. 

17 1 wculd j u s t l i k e to s t a r t cut ty t r i e f l y 

18 addressing two of the questions that were asked of Mr. 

19 Mcates which he already answered. But I want to point 

20 up the s i g n i f i c a n c e of his answer. 

21 i^irst , with respect to what our witness-as said 

22 during the holding company mercer. Cur witner-^es said 

23 that the Southern P a c i f i c w i l l be able tc make i t 

24 through the period of the voting t r u s t ; they were 

25 r i g h t . Put they never said that they would make i t 
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i n d e f i n i t e l y i n t o the f u t u r e . And we havt t a r e l y irade 

i t t h r ruoh the v o t i n g t r u s t p e r i o d . 

^nd the r e a l ques t ion t h a t i s be f c r e t h i s 

Commissicn i s what happens a f t e r w a r d s , what happens i n 

the f u t u r e . Vr ' ve made i t up t o here and the ques t i cn 

i s what happens now. 

With respect t o another nerger as a poss ib l e 

cure he re , I t h i n k t h a t i s an impor tan t ques t ion tha t 

the Coamissicn must be c o n s i d e r i n g . .And the e s s e n t i a l 

answer i s t h a t t he re i s no o ther mergc-r on the h o r i 7 c n t 

nobody has come f o r w a r d . There i s no a l t e r n a t i v e t h a t ' s 

been presented tha t would so lve the sys temat ic problem 

wi th respect tc the SPT. The cn ly merqer t h a t o f f e r s a 

p o s s i b i l i t y and the p r o b a b i l i t y o f savings i n the 

magnitude t h a t would make t h i s r a i l r c a d ar c f f i c i e n . , 

v i a b l e , long- run compet i tor i s t h i s merger. '"o o ther 

merger tha t ycu can t h i n k abcut - - no other poss ible 

end-to-end •e rger o f f e r s the o p p o r t u n i t y t o r the 

economies and the e f f i c i e n c i e s tha t t h i s cne does. I 

t h i n k t h a t ' s c r i t i c a l . 

COMMTSSIONEP ANPOE; Let me i n t e r r u p t on t h a t 

p o i n t . Wasn't some o f the r a t i o n a l e underpinning the 

Staggers Act the idea t h a t the na t i on would even tua l l y 

end up wi th t r a n s c o n t i n e n t a l r a i l r o a d s ? Vhat i s 

happening to tha t rfhole idea? We're net hearing 
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a anyth ing about i t . 

2 MR. MARTIN; Tha t ' s not presented i n t h i s 

3 case. This case c e r t a i n l y dcesn ' t f o r e c l e s e the 

4 l i k e l i h o o d t h a t i n the f u t u r e there w i l l tc f j t u r e 

5 mergers. T t h i n k what t h i s case does, i f the Commissicn 

6 approvrs t h i s merger, i s assure , i n s o f a r as anybody can 

7 assure , t ha t there v i l l be a l i v e , v i a b l e , heal thy 

8 compe t i t i ve r a i l r o a d i n the southern c o r r i d o r t h a t w i l l 

9 be a v a i l a b l e f c r a f u t u r e t r a n s c o n t i n e n t a l merger. Eut 

10 t h i s case doesn ' t r - i i s e or f o r e c l o s e ques t icns abcut how 

11 those f i t s micht work c u t . 

12 CHAJI-MAN CRADISG.*i; Why c a n ' t these two 

13 c a r r i e r s r e a l i z e the p r o j e c t e d b e n e f i t s by ccepera t i cn 

wi thou t a merger? 

15 MR. MAPTINx Tha t ' s a ques t i cn t h a t ' s teen 

16 raised i n v i r t u a l l y every r a i l r o a d merner i n c l u d i n g the 

17 l a s t one t h a t I was up before ycur Hcncr cn , CSX/ACl, 

18 and t h a t the un i fo rm tes t imony of ecoromis t s and 

19 r a i l r o a d witnesses i s t h a t w h i l e t h e o r e t i c a l l y some o f 

20 the e f f i c i e n c y ' a in s might be achieved through c o n t r a c t s 

21 as a p r a c t i c a l m a t t e r , the v a r i e t y of r e l a t i o n s h i p s when 

22 ycu have independent p a r t i f - s i s sc enormous that tc t r y 

23 to govern those th rough a c o n t r a c t which would then have 

24 tc be implemented and p o l i c e d would s imply te 

25 i m p o s s i b l e . 
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' The cnly way as a p r a c t i c a l matter to get 

2 these ef f i c i e r c i e.r i s to have u n i f i e d adm in i s t ra t i c r ard 

^ u n i f i e d management. The Commission has held t h a t i n 

* numerous merger cases, mo.̂ t r e c e n t l y CSX/AGL, and 

6 they're r i g h t . 

6 T would l i k e t o do t h i s with my argument 

^ time. Mr. Moates has ta3kr--l about the p r i n c i p a l 

8 b e n e f i t s of the merqer and he's ta l k e d abcut the costs 

9 i n the form of asserted i n j u r i e s t o c o m p e t i t i c n . What I 

'0 would l i k e t o do, i n the f i r s t part cf my argument, i s 

'̂ address the qupr^tion of how the Commirsion ought t o 

12 weigh these b e n e f i t s and costs i n assessing the 

13 p r i n c i p a l a p p l i c a t i o n ; that i s , the p r i n c i p a l meroer cf 

14 SP and Santa Fe. 

15 In second p a r t T would l i k e te address the 

16 quest ion of whether c o n d i t i o n s , such as trac ' .aoe r i g h t s , 

17 are necessary cr a p p r o p r i a t e tc m i t i g a t e sny adverse 

18 compe t i t i ve e f f e c t s , assuming you t h i n k t h e r e are some. 

19 I n the c i u r s e of t h i s , I w i l l compare the c c n d i t i c n s 

20 tha t have been sought by respopsive a r p l i c a n t s w i t h tbe 

21 Agency S o l i c i t a t i o n Agreement, the BN and the Santa Ee 

22 and SF have worked out and ask you t c cons ider which cf 

23 those best meets the c o n d i t i o n s t h a t t h i s Ccmmissicn has 

24 es tab l i shed i r c o n s i d e r i m propcsed c c n d i t i c n s and 

25 trackage r i g h t s . 
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In doing t h a t , T w i l l touch on severa l of the 

quest ions t h a t you i d e n t i f i e d i n your May 15 c r d e r . I 

would l i k e t o s t a r t , w i t h respect t o the c o s t / b e n e f i t 

a n a l y s i s , t y a p o i n t of h i s t o r i c a l p e r s p e c t i v e . The 

Commission's general p o l i c y statement on mergers, which 

ycu came out with i n 19R1, sets f c r t b the Ccnmiss icn ' s 

p o l i c y which i s , " to encourage p r i v a t e i n d u s t r y 

i n i t i a t i v e s tha t lead to r a t i o n a l i z a t i o n cf the n a t i o n ' s 

r a i l f a c i l i t i e s and r e d u c t i o n of i t s excess c a p a c i t y . " 

And my poin t i s t ha t t h i s i r not a new 

p o l i c y . Congress recognized over 60 years aqc t h a t 

c o n s o l i d a t i o n of the p r i v a t e r a i l r o a d s i n t h i s c o u n t r y 

i s e s s e n t i a l to b r i n g e f f i c i e n c y , long- te rm v i a b i l i t y e f 

the r a i l system. I n the T r a n s p o r t a t i o n Act ef 192C, 

Congress d i r e c t e d the Commission to develcp an 

a f f i r m a t i v e na t ionwide olan f o r c o n s o l i d a t i c n of r a i l w a y 

p r o p e r t i e s i n t o a l i m i t e d number of systems i n order t o 

accomplish e f f i c i e n c y . 

The T r a n s p o r t a t i o n Act cf 1910 r e l i e v e d the 

Commissi o f the duty t o promulgate a n a t i c n a l p l a n , 

but the TCipal purpose o f the 19UC act was t o , 

" f a c i l i t merger and c o n s o l i d a t i o n i n the n a t i o n a l 

t r a n s p o r t a t i o n system." ,\nd t h a t goal was cont inued i n 

the U-R Act of 1976 when Congress expedi ted the 

procedures t o encourage e f f o r t s t o r e s t r u c t u r e the 
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' r a i l r o a d system, ^nd i t wat; preserved i n the ? c t . 

2 This p o l i c y of encouraging r e s t r u c t u r i n g of 

^ the r a i l svstem t o encourage grea ter e f f l c i e n c v has teen 

a p p l i e d i n recent yea r s , ,.s you know, in t c t t the East 

and the West. In the West, i t ' s led t o tho c r e a t i o n of 

' two grea t e f f i c i e n t systems; cne i n the nor thern 

c o r r i d o r , the merger of the twc p r i n c i p a l nor thern l i n e s 

8 i n the B u r l i n c t o n Nor the rn ; and i n the c e n t r a l c o r r i d o r , 

w i th the merger o f UP, MoPac, and Western P a c i f i c . 

COMMISSIONER ANEREi But de.s.citfc what you ' r e 

s a y i n g , i s n ' t i t t r u e tha t i n '79 or '80 the ICC's F a i l 

S e r v i c e ' s P l a rn ing O f f i c e , when i e e l e r s were out as t o 

17 

18 

18 the p o s s i b i l i t y of a p a r a l l e l merger such as t h i s , t h a t 

you were informed by them to f o r g e t i t and gc back home? 

16 KB, MARTINS I remember your d i ssen t i n which 

18 you c r i t i c i z e d him f o r i t and thought tha t tha t was 

wrong. And you were r i g h t . You were r a i s i n g the 

q u e s t i c n , as I r e c a l l , of whether or not there was an 

18 Improper p r e j u d i c e i n t h a t r e p o r t aoa ins t p a r a l l e l 

20 mergers i n r e l a t i o n s h i p t o end-to-end mergers. 

21 I t h i n k you were r a i s i n g the ques t icn of 

22 whether or not there would net be e f f i c i e n c i e s a l so t o 

23 be qained i n p a r a l l e l mergers. And t h a t ' s exac t ly the 

24 p o i n t of t h i s case. P nd t h a t ' s the c e n t r a l t h r u s t of 

26 our argument. 
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a 1 T h i r case presents an o p p o r t u n i t y to achieve 

2 the same goals of system r a t i o n a l i z a t i o n and promotion 

3 of e f f i c i e n c y i n the southern c o r r i d o r tha t have a l ready 

4 been achieved i n the no r tbe rn and c e n t r a l c c r r i d o r . 

B When a p p l y i n g t h i s ccs t b e n e f i t a r a l y s i s , 

8 which i s the way you 've t r a d i t i o n a l l y come at i t , i n 

7 t h i s case you have t o te c lea r cn what i s a p u b l i c 

8 b e n e f i t ; what i s a p u b l i c c o s t . Tha t ' s c r i t i c a l . 

9 On the b e n e f i t s s i d e , Mr. Moates has po in t ed 

10 out t h a t the ' p p l i c a n t s es t imate t h a t they w i l l r ece ive 

11 $287 m i l l i o n i n annual b e n e f i t s f rom the savings; cn top 

12 of t h a t , over $500 m i l l i o n i n avoided c a p i t a l c o s t s . 

13 Some of the Pro tes tan ts argue t ha t a l l of 

14 these are n o t , " p u b l i c b e n e f i t s ; " some of them are 

15 p r i v a t e b e n e f i t s . The evidence makes c lear that at 

16 l e a s t %7HH m i l l i o n o f these annual b e n e f i t s w i l l be 

17 p u b l i c b e n e f i t s ; t h i s i s a l l l a i d out i n " r . Champion's 

18 t e s t imony , and there i s nc e s s e n t i a l controversy of t h a t 

19 $2'»a m i l l i o n number as a p u b l i c b e n e f i t . Wt can arque 

20 t h a t the whole t h i n g i s a p u t l i c b e n e f i t . Eut a t l ea s t 

21 tha t much i s a p u b l i c b e n e f i t . 

22 The p r i n c i p a l r e s u l t ef there savings 

23 Mr. Moates has d e s c r i b e d , ••he main one i s saving the 

24 se rv i ce ever the SPT; t u t t h e r e ' s l o t s of o t h e r s ; 

25 e f f i c i e n t , s i r o l e system s e r v i c e , s re rd and r e l i a b i l i t y . 
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equipment s u p p l y , r r i c i n g . These e f f i c i e n c i e s w i l l t c 

f e l t i n a v a r i e t y of ways 3 nd they arp c l e a r l y of p u b l i c 

^ b e n e f i t . 

4 What about the cos t s i d e ? There have teen two 

d i f f e r e n t k i n d s ot c o s t s a s s e r t e d ; One, where the 

* r a i l r o a d s a r e p a r a l l e l , tho a l l e g a t i c n i s that there 

' w i l l be a d v e r r r e f f e c t s on c o m p e t i t i o n ; e s s e n t i a l l y the 

argument i s i f you get l i d of rne c o m r e t i t o r , you 

i n c r e a s e the l i k e l i f i o o d of some s o r t of c o l l u s i v e 

p r i c i n g , g r e a t e r market pcwer, h igher p r i c e s for 

s e r v i c e . T h a t ' s the argument with r e s p e c t to the 

p a r a l l e l . 

With r e s p e c t to the end-to-f^nd where the 

r a i l r o a d s do not today compete, the c l a i m i s that SPSF 

wculd c l c s e the e f f i c i e n t r o u t e s - - c n n c e l the r o u t e s , 

c a n c e l the r a t e s , promote i t s own l e s s e f f i c i e n t s e r v l v a 

over a l e s s e f f i c i e n t route s imply because i t ' s l o n g e r . 

T h a t ' s the e s s e n t i a l argument where i t ' s v e r t i c a l . I 

19 vould l i k e t o take the f i r s t one f i r s t . 

20 Mr. Moates has d e s r i t e d the h o r i z c n t a l c l a i m s , 

21 inc they are p r e d i c a t e d on the n o t i o n , b a , « ; i c a l l y , the 

t r u c k s a r e not in t h e same t r a n s p c r t market with 

r a i l r o a d s . I am n:>t geing t c repeat the arguments as to 

24 why t h a t ' s wrong, but I do t h i n k i t ' s e s s e n t i a l f or the 

25 Commissicn to keep i n mind two p o i n t s : 
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F i r s t , even i f P( J - - even i f DGJ and other 

adversar ies were c o r r e c t ribout t h r d e f i n i t i c n of the 

market, they have o n l y i d e n t i f i e d a r e l a t i v e l y smal l 

amount cf p o t e n t i a l l y a f f e c t e d t r a f f i c ; we say i t ' s 

•aybe i to 2.2 percent of cur t o t a l . DOT r a y r i t ' s 

• aybe 2.7 percent of the t o t a l . COJ i d e n t i f i e d .3.3 

percent of t he t o t a l . i^ven i f TC.J were r i g h t about 

t h a t , i t i d e n t i f i e d l e s s than 3-1/2 percent c f our t c t a l 

t r a f f i c . And i t you ccncluded tha t DCJ were r i g h t , t h a t 

ra te increases on t h a t t r a f f i c represented ccst to the 

p u b l i c , i f you concluded t h a t , then ycu s t i l l get a 

b e n e f i t t o cos t r a t i o i n f=iver of t h i s merger i n the 

range of 30 tc 1 — 30 to 1 ; tha t ' . ' : a l l l a i d o u t . And 

t h a t ' s even i f we ' re wrono about the t r u c k s and we're 

wrong abcut the market d e f i n i t i c n . 

Now, second, t h i s comparison v a s t l y overs ta tes 

the p u b l i c costs of t h i s merger, i n p f i r t tecause i t 

extends to tonnage t h a t w c n ' t , i n f a c t , be adversely 

a f f e c t e d and also because i t assumes tha t any r a t e 

increase i s a t f d t h i n e . I t ' s a p u b l i c ccs t and, t h u s , 

a n t i c o m p e t i t i v e . T h a t ' s the assumption t h a t i t ' s 

predicated o n . And t h a t simply i s n ' t so . 

This Commission kncws b e t t e r than anybody 

about the basic f a c t s of oconomic l i f ^ i n the r a i l r c a d 

bus iness . I t knows t h a t because cf eccnoiries of sccpe. 
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1 

2 

3 

4 

scale and densi ty , marginal costs Hre l e l r v average 

cos ts ; i t know.̂ - that i f you priced a l l your t r a f f i c at 

or near margin! c o s t , you'd tjo broke. I t knovs you 

have tc d i f f e r e n t i a l l y p r i c e ; i t knowr te t ter than 

6 anybody that you cannot be a long-term, v iab le 

competitor unless you recover a l l of your cos t s , 

including your c a p i t a l costs in d i f f e r e n t i a l p r i c i n g . 

That's an essent ia l bas ic economic fact ot l i f e in the 

' r a i l r o a d business . 

'° Now th?it i s not to say that the r a i l r o a d s 

11 

6 

7 

8 

12 

13 

14 

IB 

16 

17 

18 

•ight not charce too much. It i s conceivable that 

ra i l roads would charge toe much, that they wculd recover 

•ore than the ir c o s t s . I t i s a l so conceivable that they 

would charge tco l i t t l e and not recover the ir costs and 

not be viable long-term crmpetitorb. 

My pcint - - and t h i s i s the e s s e n t i a l point 

i s that cost recovery i s the standard of what's 

competitive. The p a r t i c u l a r rate increase may be tad i f 

18 i t r e s u l t s i n your reccvina mere than your c c s t . Eut a 

20 rate Increase may be good i f i t enables you to recover 

21 a l l your cos t s , a t t r a c t c a p i t a l , stay in tus iness and te 

a v i a b l e , lono term competitor. 

In ihf> l a t t e r case , rate increares would 

promote competiticn, net te ant icompeti t ive . And the 

irony i s that "very r a i l r o a d in th i s room agrees with 
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these p r i n c i p l e s . They net cnly agree; they argue them 

in the ir own rate c a s e s . fnd some of them even use the 

same eccnomLst, Professor r!aumel, that we used i n t h i s 

ca.«5e. 

N'ow what they do say here i s thev dcn't 

disagree with the p r i n c i p l e s . They .--ay, th i s i s a 

d i f f e r e n t case; t h i s i s a merger case, not a rate case , 

and those pr inc ip l e s only apply where a r a i l r c a d i s 

market dominant. That ' s that ' s er sent ia l argument. 

But the point that they overlook - - and I 

think th i s i s c r u c i a l -- is that these eccnomic 

principle.'; emtcdy the competitive model; they are 

pr inc ip l e s of c o n t e s t a b i l l t y . They are p r l r c i , l e r which 

this Ccmmissicn has decided to apply in rate Ccse.«? in 

order to achieve a competitive r e s u l t , in crder to 

emulate the ccmpetltive process. They are 

proccftpetitive p r i n c i p l e s . That i s the key pc in t . 

CHAIF '̂AN GPADTSON; Mr. Martin, in your 

i n i t i a l br ie f on page 97, you argued that prompt 

approval of the merger wa.T c r i t i c a l tc the maintenance 

of e f f ec t i ve service transportat icn competiticn in the 

Western United S t a t e s . 4 ^ ^ ^ 

The rea.'^on I bring this up it this time is 

it's related to competiticn, not pricing, hut the actual 

existence of competition. Ycu also s'id that almost &11 
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1 the t r a f f i c that the a p p l i c a n t s t r a n s r c r t need not have 

2 

3 

10 

11 

12 

r a i l compe t i t i on because t rucks or water are adequate 

s u b s t i t u t e s . 

* Can you p r o v i d e a consis tency t c tha t f o r me? 

5 MR, MARTIN; Yes. Our j u s t i f i c a t i c n f c " t h i s 

' merqer i s not tha t our r a t e s are aoing t o go up. We 

' d o n ' t b e l i e v e they w i l l . We be l i eve that the e s s e n t i a l 

8 j u s t i f i c a t i o n f o r t i l s merger i s e f f i c i e n c i e s , co.'^t 

® r e d u c t i o n s , nakinc us more v i a b l e compe t i to r s because c f 

be t t e r s e r v i c e and because o f lower costs t h a t come w i t h 

the e f f i c i e n c i e r and th3 s av ings . Tha t ' s the e s s e n t i a l 

j u s t i f i c a t i o n . We d o n ' t be l i eve tha t there i s gc inq tc 

13 be enhanced market power; we d o n ' t b e l i e v e that the re 

1* are going to te r a t e incr<vases. 

15 My only p o i n t i n answering i n the p r i o r 

16 d incus s i cn i s t h a t i f there were some r a t e r which went 

up t o some degree, t h a t wou ldn ' t neces sa r i l y te a tad 

t h i n g . And that'-^; a p o i n t which our opponents s imply 

assume. ihey assume i t wculd be a bad t h i n g when, i n 

20 f a c t , i t wouldn ' t be . Put t h a t ' s not the j u s t i f i c a t i o n 

21 f o r the merger. The j u s t i f i c a t i o n i s ex..ciencieE i n 

cost savings 

23 Wy only p o i n t i s t ha t i f some r a t e s were to go 

24 up t c some degree - - and t h i s i s wholly apar t f r cm tha 

25 PN so.: i c i t a t i o n agreement which w i l l n jure that they 
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U7 

1 won' t oo up tc an undue decree — but i f they were to go 

2 up , i t wou ldn ' t be a bad t h i n g ; i t wou ldn ' t te a c c s t . 

3 Now I ' d l i k e to move to the seccnd main t o p i c , 

4 which i s whether c o n d i t i o n s are necessary t o m i t i g a t e 

5 any adverse c c m p e t l t i v e i i r r a c t s and, i f sc , what k i n d c f 

6 c o n d i t i o n s . 

7 Th i s Commission has made i t c l e a r i n tbe past 

8 *hat i t cnly prescr ibes c c n d i t i c n s i n a mtrger case, 

9 where there wculd be a n t i c o m p e t i t i v e consequences 

10 w i thou t them, where they are o p e r a t i o n a l l y f e a s i b l e , 

11 where the c o n d i t i o n s m i t i g a t e harm caused by the merger, 

12 not some circumstances extraneous to the mergerj and 

13 where the c o n d i t i o n s would r e s u l t i n a g rea te r b e n e f i t 

14 thnn the costs t o the p u b l i c . I t h i n k i t i s impor tant 

15 t o keep i n mind i n t h i s case t h a t i n a p c l y i n q these 

16 s tandards , t he Commission here has a c l i o i c e . 

17 The Appl i can t s were aware t ha t the Ccmmissicn 

18 i n the past has p r e f e r r e d t b e p a r t i e s themselves t o come 

19 fo rward w i t h v c l u n t a r y s o l u t i o n s to problens 

20 p o t e n t i a l problems; i n t h i s case they d id t h a t . 

21 They came f o r t h w i t h s o l n t i c n s i n twc fo rms ; 

22 f i r s t , w i t h respect t o the v e r t i c a l problem, the 

23 v e r t i c a l f o r e c l o s u r e problem, the problem t h a t the ECEG 

24 and the MKT r a i s e d . 

25 There we put i n the reco^-d our j o i n t r ou t e and 
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r a t e p o l i c y , which i s a c c i rmi tmen t t c m a i r t a i n e f f i c i e n t 

t h r o u g h r o u t e s and s e r v i c e by e x i r t i n c g a t e w a y s ; a 

c c m m i t i e n t t o cur s h i p p e r s , t c t h e p u b l i c , and t o t h i s 

Commis s ion . Tt was s u p p l e m e n t e d by a r a i l s e r v i c e 

c o n d i t i o n , t o p r o v i d e i n t e r l i n e r a i l r e r v i c e equa l t c 

t h a t by SPSF cn i t s s i n g l - l i n e r o u t e s of e q u a l t r a f f i c 

' v o l u m e . 

These commitments f u l l y d e a l w i t h any v e r t i c a l 

conce rns o f r a i l r o a d s i n and e n d - t o - e n d r e l a t i o n s h i p 

w i t h SPSF, and t h i s would i n c l u d e n o t c n l y TtBC and Ka ty 

but TexMex. 

W i t h r « ^ s p e c t t o t h e marke t rower c l a i m r , t h e 

h o r i z o n t a l c l a i m s , we a l s o came f o r w a r d w i t h a t ' o l u n t a r y 

s e l u t i c n w h i c t we hope you w i l l a p p r o v e . As you know, 

we r e c e i . t l y e n t e r e d i n t o an agency s e l i c i t a t i c n 

agreement w i t h " u r l i n g t o n f i o r t h e r n w h i c h d e a l s w i t h 

h o r i z o n t a l p r c b l e m s . I t c r e a t e s a new c o i r p e t i t i v e 

c o n s t r a i n t on SPSF p r i c i n g . I t wou ld a p p l y f o t b e 4 - 1 / 2 

t e n s , appro i i r a t e l y , t h a t have t een i d e n t i f i e d u s i n g t h e 

DOT m e t h o d o l o g y , . s l i g h t l y r e v i s e d . 

Under t h a t agreement SPSF w i l l h a u l f r e i g h t 

f r m̂ BN a t t h e h i g h e r c f e x i s t i n g r a t e s on the d a t e c f 

t h e merger f o r 15 nerc '>nt o f c u r v a r i a b l e c o s t . Under 

t h i s a g r e e m e n t , SPSF c c u l d n e t t a k e any urdue j . 'dvantage 

o f any marke t power t h a t i t m i g h t g a i n t h r o u g h t h i s 
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•erger - - could n o t . I f a r a t e increased t o a l e v e l 

over 15C percent of v a r i a b l e c c s t r , wf- would immediately 

face c o m p e t i t i o n wi th respect t o t h i s i s s u e , t r a f f i c 

from the B u r l i n g t o n N o r t h e r n . 

The c o n d i t i o n i s p r e c i s e l y t a i l c r e d to 

• i t i g a t e the s p e c i f i c protlero t h a t ' s a l l e c e d to have 

been caused and i t would not o p e r a t i o n a l l y i n t e r f e r e 

w i t h SPS^ ach iev ing the opf^ra t ing e f f i c i e n c i e s of the 

• e r g e r . 

Now wt>at are the a l t e r n a t i v e s ? L e t ' s take the 

DtKG f i r s t because t h a t i s a v e r t i c a l s i t u a t i o n , an 

example of an end-to-end r e ' i t i e n s h i p . They are wor r ied 

about us c l o s i n o r o u t e s , e rccurag ing cur t r a f f i c "-o move 

via our long h a u l . They are not r e a l l y r a i s i n g 

h o r i z o n t a l e f f e c t s of the merger. 

I t i s worth no t ing on t h a t n o i n t tha t the 

Santa Fe doesn ' t even cperate i n the areas cf Northern 

C a l i f o r n i a and Oregon where pr.pG i s s t e k i r g trackage 

r i g h t s . To the ex ten t tha t the D€RG i s ccncerned 

because SPSF's southern c c r r i d o r w i l l become more 

e f f i c i e n t because o f t h i s merger and i t w i l l , tc the 

extent t h a t they f e a r that because c f t h a t greater 

e f f i c i e n c y , seme t r a f f i c t h a t used t o move ever the 

c e n t r a l c o r r i d o r w i l l now move over the sevthern 

c o r r i d o r , then what i t i s r e a l l y compla in ing about i s a 
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' p r o c c m p e t i t i v e con.'iequence of t h i s merger . 

2 Now to the ex ten t that i t f e a r s t ha t we wculd c lcse 

^ or d iscourage use of the c e n t r a l c o r r i d o r where t h a t 

c o r r i d o r i s the more e f f i c i e n t , there i s n ' t any tas i? 4 

9 

10 

11 

5 f o r i t s concern at a l l . Cur i n c e n t i v e s are to use the 

^ more e f f i c i e n t c e n t r a l c o r r i d o r which our witnesses have 

^ exp la ined i n d e t a i l , bcth f rcm an economic theory 

6 s t andpo in t and from a comrany p o l i c y r t a n d p c i n t . The 

key p o i n t he re , J t h i n k , i s t ha t there i s already an 

SP/i^flRG s o l i c i t a t i o n agreemeni. 

I f SP had an i n c e n t i v e to haul t r a f f i c a l l the way 

12 arour.d the southern c o r r i d o r where i t ' s i n e f f i c i e n t to 

13 do so , why do they have a s o l i c i t a t i o n agreement today 

wi th the SP/DfSG tha t assures t h a t t r a f f i c tcday i s 

16 handled e f f i c i e n t l y over the c e n t r a l r o u t e , i n f a c t 

16 moves t ha t way. 

There j u s t a r e n ' t any i n c e n t i v e s cf the k ind 

t ha t they p red ica t e t h r i r case on . 

14 

17 

18 

19 At t h i s p e i n t , I might say t h a t i n answer t o ycur 

20 question 2-E which deals w i t h t h i s s o l i c i t a t i o n 

21 agreement, t h a t SPSF wculd be w i l l i n g to maintain t h a t 

22 agreement — t h i s i s the e x i s t i n g SP/TERG s o l i c i t a t i o n 

23 agreement — with adjustments t o f f l e c t changes caused 

21 by the merger. *e believe t h a t tnose could e a s i l y be 

25 neootiated w i t h i n 9'" days or so i f th'r' Commission 
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a 

decides to approve i t . 

So the r r i n c i p l t . ^ cf that s c l i c l t a t i o n 

agreement may be maintained i n t o the futur<= you j u s t 

give us 91 days t o work out the d e t a i l s t h a t would have 

to be worked c u t , 

I minht also add t h a t i f SFSF were to depart 

from whit we believe are i t s n a t u r a l i n c e n t i v e s to use 

the mor<? e f f i c i e n t r o u t e , i f we were to somehow engage 

i n a n t i c o m p e t i t i v e r oute cr rate ca ncel l a t i c r s , t h i - ; 

Comalssion knows how to deal with t h a t problem. You put 

out your Ex Part*^ U«5 c u i d e l i n e s — r u l e s -- I am sure 

you in t e n d t c apply them, and i f anybody t h i n k s that we 

or anybody els e i s a c t i n g i n an a n t i c o m p e t i t i v e way thar. 

would v i o l a t e those r u l e s , ycu know how te deal with 

t h i s . 

This Commission has recognlTed t h a t r a i l r c a d s 

have every i n c e n t i v e t c use the more e f f i c i e n t i n t e r l i n e 

routes i n G u i l f o r d , i n CSX/ACL, i n the rulemaking to 

e l i a i n a t e the ETI c o n d i t i o n s . You have alsc reccgnized 

that the c e n t r a l c o r r i d o r has c e r t a i n n a t u r a l advantaqes 

that w i l l cause the t r a f f i c tc move tha t way. The re s t 

of your questicn 2-A through D i s dealt with i n our 

answers . 

B r i e f l y , we are not going to d i v e r t any 

t r a f f i c from that c o r r i d o r -- not c e r t a i n l y where i t ' s 
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the e f f i c i e n t way f o r the t r a f t i c to move. And w e ' l l 

cont inue to i n t - ' r l i n c a l l commodi t ies ; the key i r 

e f f i c i e n c y . Ard b a s i c a l l y we t h i n k tha t i t ' s t r a f f i c 

south of San Franci sco-Stock ton wh^re the e f f i c i e n c i e s 

•ay, i n f a c t , depending on where the "^astern cr 

Midwestern p o i n t on the o ther -^nd i s , cause the t r a f f i c 

t o move by the southern c o r r i d o r . 

But t ha t w i l l be an e f f i c i e n c y consequence, net a 

consequence of any d i s t o r t i o n of cur i n c e n t i v e s . 

Let me move b r i e f l y to UP's r r c p c s a l , which i s 

covered by the Commission's qufestion 1 . The cla im here 

i s not v e r t i c a l f o r e c l o s u r e but enhanced market power. 

Again, T am net going to reargue the po in t s Mr. Moates 

•ade about t he lack o f any r e a l c o m p e t i t i v e problem. My 

f i r s t p o i n t here i s t h a t i f there were a p r c t l e m , the 

UP's t rackage r i g h t s c o n d i t i o n i s v a s t l y cveirbroh.i. I t 

would apply net j u s t t c the 2 to 3 percent c [ the 

t r a f f i c t h a t nay be c o m p e t i t i v e l y impacted, t u t to 

•ass ive amounts of t r a f f i c moving thrcuqh the hear t c f 

the system, the southern c o r r i d o r and the c e n t r a l v a l l e y 

of C a l i f o r n i a . I t i s massively ove rb road . 

This i n c l u d e s vas t amounts o f t r a f f i c - - and Mr. 

Moates mentioned some of them - - tha t no cne has even 

a l l eged would be c o m p e t i t i v e l y impacted by t h i s merger. 

Kow tho UP says t h i r overbreadth i s 
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necessary. Ycu have t r h j v e i t , they say, i n order t o 

have t rackage r i g h t s , to make them v i a b l e . Eut c o n t r a s t 

t ha t proposa l w i t h the pror-osed BN t r i f f i l c s o l i c i t a t i o n 

agreement, wh^re i t app l i e s and i s wcrkable cnly w i t h 

respect t o the n rec i se t r a t f i c a t i s s u o . 

The r e a l ques t i cn here i s i ^ you th ink ycu 've 

get a problem, do you solve i t wi th a l aser team 

s o l u t i o n or dc you so lve i t w i t h a s a v o d - c f f shotgun? 

Wow, t he re has been a l o t of deta te about 

I n t e r f e r e n c e with our o p e r a t i o n s . Thr qu«^sticn i s , how 

• uch i n t e r f e r e n c e ? They sa id i t wouldn ' t l n t » ^ r f e r e 

much. We sa id i t would i n t e r f e r e a l o t . And the 

quest ion i s hew much? There r e a l l y i s n ' t any ser ious 

doubt they would I n t e r f e r e . 

I t would be a p p l i c a b l e — t h i s i r the UP, now to 

1!455 mi les over the hear t o f our system, which i s an 

unprecedented amount o f mi l eage ; i t would I n t e r f e r e 

p a r t i c u l a r l y where we now have s i n g l e - l i n e t r a c k . ^nd 

t h a t ' s where they are seeking the t rackage r i g h t s . For 

example. El Pare to C o i t o n , Fresno to S t o c k t c n , and ever 

Tehachapi ; t h a t ' s s i n g l e - l i n e t r a c k . That would 

e s s e n t i a l l y dcuble the numLcr of t r a i n meets en these 

s i n g l e - l i n f ^ t r a c k s ; doub l ing those t r a i n meets would 

increase our running t i m e , add to our f u e l and l a b o r 

cost and add tc our expanses i r a v a r i e t y o f c ther 
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The F'! agreement ices net have any c p e r a t i n g 

I n t e r f e r e n c e ; i t r o l v e r the c o m p e t i t i v e problem 1* ycu 

regard i t as n problem, wi th zero ope ra t ing 

* I n t e r f e r e n c e , 

So in dea l i ng wi th your Ouer t ion Number 1 , i t 

bad two subpar t s ; Would the UP t rackage r i g h t s 

i n t e r f e r e w i t h th*^ merger b e n e f i t s ? The answer i r i t 

sure wou ld . Fecause of th(? ove rb read th , i t wculd 

i n t e r f e r e w i t h our o p e r a t i o n s . The d e t a i l s arc l a i d cut 

i n N e i l Owen's t e s t imony . I t would reduce oor t r a f f i c 

d e n s i t i e s . I t would, i n o ther words, depr ive us of 

economies of d e n s i t y . 

The t r = < f f i c loss i s aggravated by the f a c t 

iha t we would have an imiTiensely p e w e r f u l and subs id ized 

compet i tor ope ra t inn i n t t • heart of our system. The 

degree of reduc t ion of the merger b e n e f i t s - - and T use 

the word " r e d u c t i o n " i n quotes because t h a t ' s the word 

ycu use i n ycur ques t ion — c a n ' t be c a l c u l a t e d because 

the deqree o f i n t e r f e r ' " can on ly br est imated and the 

amount o f the subsidy . not now known. We be l i eve t h a t 

the burdens iirposed would outweigh the t e r e f i t s . 

Now as tc subpart F, where the suggest ion i s 

tha t ycu might l i m i t the t rackage r i g h t s , the 

l i m i t a t i o n s r e a l l y would make a very m i n ' - d i f f e r e n c e . 
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The l i m i t a t i o n i r e s - sen t i a l ly exc lud ing I c c a l s e r v i c e i n 

places l i k e Deiring, New Mexico, where there i s n ' t any 

l o c a l s e rv i ce to np^-ak o f . I t would - xclude Sacramento 

tc Oakland; i t would exclude Escalon to C ikda l e . 

B a s i c a l l y i t woul'' l e ave , ven w i t h those l i m i t s , SFSF 

wi th a h e a v i l y subs id ized p o w e r f u l c o n p e t i t c r r i g h t i n 

the hear t of cur rys tem. 

Now wi th respect t c the Katv and Tex»'ex 

p roposa l s , both of these nre concerned wi th pcss ib le 

closin(;E of rcute,s on gra in tc Mexico. A g a i n , th i s : i s a 

v e r t i c o l - t y n e c l a i m . T h i r f a l l s i n the same category as 

the C£.RG c l a i m s . And t o r the same rers.«;on5, we would 

have no i n c e n t i v e t o c l o s r e f f i c i e n t c e n t r a l c o r r i d o r 

routes wi th the Df.RG. For the same reason we w o u l d n ' t 

have any i n c e n t i v e to close those , wr wou ldn ' t have any 

I n c e n t i v e to clos<-' t hese . 

COHMTSSTONEF AKCPEi Eld T hear corr<=ctly t h a t 

the TexMex and the Katy t rackage r i g h t s c c n d i t i o n s wculd 

not c o n s t i t u t e denl k i l l e r s and t h a t the res t would? 

Did I hear t h a t c o r r e c t l y ? ^gum^ 

MR. .MARTIN; Yes. I should say t h i s . There 

are r e a l l y twc qu^'Stions. Whether ycu shculd put the 

c o n d i t i o n s on and whether i f you d i d r u t the c o n d i t i c n s 

o n , they are deal k i l l e r s . Cn the f i r s t p o i n t , you 

s h o u l d n ' t put them o n . T h f r e i s no c c m p e t i t i v e i n j u r y . 
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These are v e r t i c a l claims - - not r e a l horizontal 

competitive c la ims. 

The UP 1̂ ; the df;iTiinant r a i l c a r r i e r down there 

today. This is from the centra l part of the country 

gcinq down to i i rx icc . They've oot U7 percent of the 

r a i l .service and they rerve , by s ing le syrtem, tbe most 

favored gateway which i s l a r e d c , 

COMMISSTONER ANFRF; Put t h i s i f where ycu 

draw the l i n e cn the deal k i l l e r s ? 

MR. "APTTN; Yer:. If you now ta lk ing about 

the question net what you shculd do, l>ut what we wculd 

do i f you did i t , the answer i s yes. You stated i t 

c o r r e c t l y . 

Eut I should emphasize we wculd have nc 

a b i l i t y or incentive to divert export grain away from an 

e f f i c i e n t route with the Katy or with Tex-Kex. 

In conclusion, lot me jus t ray t h i s . We dc 

net bel ieve ar.y ccndit ions are necessary. This merqer, 

i f i t ' s approved, w i l l be rrccompet i t ive , net 

ant icompet i t ive . But I f you disagree with us , then we 

urge you to compare c a r e f u l l y the PN r c l i c i t a t i o n 

agreement with the trscka'i" rlght."^ proposalr that have 

coae in from the .^ther l i n e s - - D^F^G, U l , Katy - - w e 

think that you w i l l f ind that the RN agreement i s far 

preferable on at l^ast four groundr. 
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' i r s t , i t i s a voluntary mar xot-o rlent ed 

t ransac t ion . Second, i t is tailor*-d to f i t the problems 

of t r a f f i c . I t i s not overbroad, "^l.jrd, i t dees net 

Involve any operating interference and i t does not 

impose any e f f i c i en c i e.-, cr. the merged c a r r i e r dgr to 

reduced d e n s i t i e s . And f i n a l l y , i t dees not involve any 

•andatory subridy , the way thpir proposals would. 

Any v e r t i c a l prcblems in th i s merger - - end we 

b « l i e v e there arc none - - but any that you might think 

wculd be there are f u l l y dealt with ty our j c i n t route 

and rate pol icy unier which we would keep op*»r these 

gateways and pursuant to your a b i l i t y and Fx Parte 

number UHfs, tc make sure w.-? don't eng'̂ 'oe ir any 

anticompetitive route c lo s ing . Any hor izcnta l prctlems 

are f u l l y deal t v i th by t^e E'. agreement, 

CHAIRMAN CP«riSON» Thank you, Mr. Martin. 

COMMISSIONEP LAMPOIEY; Mr. Martin, before ycu 

s i t down, I ' d l i k e you to perhaps expond a t i t on the 

l a s t comment you made; why you believe the PN aoreement 

provides e f f e c t i v e intramoial competition. Father than 

some of the grnernl c h a r a c t e r i s t i c : ? , can ycu be a l i t t l e 

•ore s p e c i f i c cn that? 

MR. MARTIN; Sure. let';; take a case today 

where you have problem tonnage that's "reen Ident i f i ed 

pursuant to the DOT methodology. L e t ' r support we 
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1 b« % l t h th«B« trackage rights? 

^ ^ ^ j j ^ ^ ^ quar-.ion was raiaad concerning a atatainant nado 

3 with r«85,»c'. to tha oparating plans b̂ ' Mr. Owane. I pulled a 

^ i^otm on that otata»«nt. Th||^quoting Mr. Owan., tratiaony 

S in tha oasa. "Vhua, i t is fruatrating a.; a caraaj operating 

->an to aae a r a i l ayataai thac otfara aa t.'c.i promlaa aa that of 

tha CP/sr ayataa in tanna of potential oparating banafit. baing 

a neaaurod and alzad for trackage ri^jhts that would inavitably 

raault *n poor aarvica, achadula tinaa and raliability and 

ifW^^W higher rates over the lo' t^rw." m our brief, there ia a 

11 r^faranca to i t . 

2 g ^ H ^ l g l l ^ What I am saying to you ff'^SPI^denca auat b* put 

' S H r operating plana, by hair own witnesses' teatimony. 

Th.m va co«« to j j ^ ^ - ^ banrfita. Wa ar? told now, 

15 and l a f a leave out c-»diMlity, just look at what thay t a l l 

16 you. They t e l l you now this Is a better deal than tha last 

one, they are going to get acre aavings than before. That'a 

tha ona area where they aay, yea, you wi l l need aone aore 

^ ̂  V i d Cl O O 6 • ĵ ^̂ ŝ ^p ^ i ^ ^ ^ ^ i ^ ^ ^ , 

I suggest to the Cominisaion you need a lot of new 

evidence because the nethodology changes. Tha methodology 

changes when you change the trackage rights, when you go from a 

23 25,000 mile case to a 50,000 mile case. 

Finally, energy and environmental matters, wnich you 

raised, Mr. Vice Chairman. You will recall in the October 

17 

18 

2C 

21 
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25 



10 

1 opinion where you aaid flatly, we, the Commisaion. have n»t 

2 conaidered environmental matters. You have to conaIdat it At 

3 thia point, the record, and 1 disagree very reopevtfully with 

< the applicants, the record does not contain a full 

5 environmental record that I think you can look upon. 

« Let ma go back if I may, to the point which I th\nv 

7 is most important in terms of what you muat do under the 

• preaent cirtumstance i f you decide to re-open or i f you da<ii4e 

• not to re-open. You have to take care of the problem of t1«» 

running out on SPT. Time ia running out. You heard 

11 Mr. Stephenson say i t . Key people have left, he said. Yens 

12 can't get induatriea to aite on the lino. You know there \w 

13 only a atakeholder truatee and a caretaker board. A caret•K^.r 

14 board can't do long range strategic plans for this railroaa, 

15 they don't have the power to do i t . Indeed, t.hey can't raiae 

16 the money to do i t . 

"̂̂  Tho only thing that is open conceivably financidlly 

18 to the SPT is equipment truat certificates for aomebody to 

19 carry the paper. Nothing else. 

2° VICE CHAIRMAN LAMBOLEY: Wa have before us, and I'm 

21 not sure how your argument gets to the issue that we have to 

22 grapple with, because i t i s going to take time, we are 

22 obviously sensitiva to that, but i f the applicants have r-erit 

24 to their case and indeed i t may take some time to gat an 

evidentiary record developed ao that a l l parties hav«i an 25 
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opportunity to review and evaluate that, that i s obvioualy 

going to take some tima. 

KR. AUERBACH: You used a phrase which dlaturbed ae, 

you aaid "merit to their case." 1 didn't think that was before 

UB . 

VICF. CHAIRMAN LAMBOLEY: Let me finiah. I said i f 

they have merit, and i t i s going to take time to develop a 

record, and we drcida to ra-open i»» not aura the fact that i t 

i s going to take tima mitigatea — 1 guess i t cuts botn ways — 

how does i t deny or bar the re-opening? 

MR. ATJERBACH: Mr. Vice Chairman, I think I've aaid 

before and I ' l l repeat, as much as I believe they have not 

demonstiated the changed circumstanceii required for re-op*nlnq, 

i t doesn't bar the re-opening. i t can li v e with re-openii.j. i f 

you decide to ra-open. I hope you won't do that. I f you 

should do that, I can l i v e with i t . I can l i v e with i t i f you 

do the other thing, which i s to make sure that SPT and i t s 

trustee go down the road of seeing whither there i s a purchaser 

and at what price and in p a r a l l e l , i f i t i s a r a i l purchaaer, 

fili.ng a — 

^HR^ CHAIRMAN GRADISON: Wait a minute. You just blew 

your case. 

hR. AUERBACH: Did I ? 

CHAIRMAN GRADISON: Were you trying to explain to us 

either we should re-open i t or we should not re-open i t ? 
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1 «R. AUERBACH: I said you should not. 

2 CHAIRMAN GJKDISON: What I am looking for from you 

3 and what I believe th«t vice Chairman i s looking for, la reasons 

4 why we should not re-open. You said you can live with it 

5 either way and here's what ve ought to do i f we don't re-open 

6 and here's vhat ve ought to do i f ve do re-open i t . Why ihould 

7 we not re-open this case? i ^ ^ ^ 

8 MR. AUERBACH: there is only one basis that thaj h>vr 

f given you for re-opening the caae. The question by ^ ^ ^ ^ ^ 

10 Commissioner Sterrett this morning, whether there waa any 

11 reason other than changed circumstances and the answer was that 

12 was the reason. I say to you t.'iere are no changed 

13 circumstances. I've said i t now several times, Madame 

'•4 Chaixman. Thar« are no changed circumstancea. Thare a r i 

15 changed proposala, but nothing has changed with theae carriers. 

The only suggestion, being the one from Commijsioner 

17 Simmons, their financiala have changed. Nothing else has 

18 changed. That's not a chanca in circumstances, A change in 

19 circumstances is a matter of law. You have cases that you have 

20 decided on changed circumstances and cases that are parallel to 

21 this in their approach. Changed circumstances mean something 

has happened to the facts. One of the railroads has had 

something happen to i t in the meantime since you last 

24 considered i t . 

This i s not what has happened hare. They are now 



78 

1 

a 

3 

4 

5 

6 

7 

8 

ft 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

w i l l i n g and what they are seeking i s to be rewarded for their 

willin«,ir:e.9B t-» go along with what you said was wrong with their 

proposa. . Thia i s not, i t seena to me, a change in 

circumstances. 

I've t r i e d to say that again and again. When you 

suggest I've blown my case, what 1 said was I can l i v e with 

your re-3pening i f you condition i t in this other faahion. 1 

urge you not to re-open i t unoer any circumatances, but I can 

l i v e vith i t i f you condition I t . I f you condition i t that 

way, you ought to alao condition i t i f you don't re-open i t . 

VICE CHAIRMAN lAMBCLEY: In your opinion, we should 

not re-open, i t i s not a new circumstance aituation, i t has not 

been made out, eo we shDUld deny the re-cpening and we should 

issue ar appropriate order with condivions as you propose to 

move forv.«. ̂  basically i n the nature of ̂  diveetiture 

consideration? 

KR. AUERBACH: Yes. 

VICE CHAIRMAN LAMBOLEY: I f they choose to r e - f i l e or 

to f i l e agai.-, a new application, that i s another matter? 

MR. AUERBACH: 1 don't object to their r e - f i l i n g . I 

think th .y have that right as a mattiir of law. Let them 

r e - f i l e i f they want to. 

COMMISSIONER ANDRE: I f there are these other 

prospective buyers, why haven't they come forward in a serious 

way since October? 
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1 KR. AUERBACH: 1 c'-n only reason It one way, 

2 Commissioner Andre. There are two railroadii here. Nc 

3 non-railroad buy*.- can come forth and buy two railroads, 

4 buying the parent hoi.ling company. That is the only stocV yv^ 

5 can buy, the parent holding conpany. Insofar as buying ore ©f 

6 the two railroads, they have said they int«,nd seriously to push 

7 forward with their merger, the-' are not willing to s e l l one of 

8 the two railroads. 

There is no buyer except aa i t happena, KCS, and w« 

J P P ^ have been saying for a year, ve will buy the Southern Pacifio 

11 but we can't get in the door to do our physical inspection. 

The am irirTo your question i s , if i were a non-rail 

13 buyer, I wouldn't buy their problems, their 31 month problem*. 

14 1 would want them to get rid of one of the railroads and indeed 

15 i f they get rid of one of the railroads, then you may lind an 

16 entirely different story about other purchasers on the 

17 remaining railroad. 

COMMISSIONER SIMMONS: If I an correct, you said that 

Kansas City Southern has an interest in buying i f we deny the 

20 re-opening? 

AUERBACH: We have an interest in buying even if 

22 you grant tha re-opening. 

CHAIRMAN GRADISON: Even though you haven't had a 

24 chance tc review the books? 

MR. AUERBACH: That's why we have asked them to let 
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1 us in. 

2 COMMISSIONER SIMMONS: Suppose you don't get a chance 

3 to review the books? 

4 MR. AUERBACH: We w.ill be forced then hopefully to do 

5 what Mr. MacKenzie said, get you to accept an applicativ>n and 

« put in a proposal to buy as part of an inccnsistent 

7 application. That raines the issue » ou raised, Mr. Vice 

8 Chairman, whether that i s possible under the circumstances and 

ft I don't know the legal answer to .that. 

^° VICE CHAIRMAN LAMBOLEY; I t vould be helpful i f you 

11 did. 

4JHH|li^ *^ AUERBACH: I don't know the answer but I know 

13 this? ve would f i l e e.>d attempt to f i l e an inconsistent 

14 application. We would do everything we could to get in and 

15 b'jcome a buyer. 

^* I " Jny l a s t minute or two, l e t me propose to you 

17 something that has not been discussed before. I f you open this 

up for buying and i f we are the person who i s able to make ".he IB 

19 negotiated arrangements with the trustee and f i l e the :,53, 

20 concurrently with that, we w i l l f i l e a Section 10505 seeking 

21 

22 

temporary authority to manage and operate the Southern Pacific 

while you are considering our 353, their 35.̂ , re-open, or 

23 whatever, that you consider i t altogether. 

^* We w i l l keep our operations separate from SPT so 

tl.ere i s no question of scrambling th^ eggs. They w i l l not be 25 
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1 Scrambled. We will keep them separate under your 

2 jurisdiction. Ac least ve will put in a railroad management 

3 interested in the long range strategic planning for SPT 

4 CHAIRMAN GRADISON: What you want to avoi'l beycMvi 

5 scrambled eggs is eggs that are fried. 

6 MR. AUERBACH: Let me conclude, since I ha>r* ivi*? « 

7 minute or so. We urge you to exercise your jurisdiction. \ou 

8 retained i t , you retained i t ver^ br-̂ >*dly. We think pviMie 

ft interest demands that you do this. We ask you to do that hov, 

10 to repeat, ao l ' '^ quite clearly understood, i f you re-open, 

11 which is against vhat ve think the law is , there are no changed 

12 conditions, then do condition i t along the lines 1 have 

13 suggested to you. 

If you don't re-open i t , then you must exercise your 

jurisdiction or you are going to have an interim per..̂ d̂ in 

which SPT is in a complete management limbo and that's 

soiP.ithing vhich the Commission in the public interest shouui 

18 not permit. 

^ave had three and a half years of this 

situation. I think at this ti-e the Commission ought to 

any solution within i t s power and you have these within your 

22 power to prevent i t s continuation. 

CHAIRMAN GRADISON: Thank you, Mr. Auerbach. 

We will now hear from Douglas J. Babb of the 

Burlington Northern Railroad Company. Mr. Babb, you have 25 
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1 minutes. 

2 COMMISSIONER STERRETT: Mr. Babb, before you b#<jin, 

- '<i li>t« to ask one question. I'm sort of puezled why tive BN 

4 h.ns decided to become an active participant at this a t ^ ^ ^ B 

5 Alter a l l , i t i s e s s e n t i a l l y the same case that vus on the 

6 table before, and I don't see from your pleading that your 

7 interest has changed. 

8 MR. BABB: Commissioner Sterrett, the origins merger 

ft proposed by Santa Fe/Southern P a c i f i c i s either nov being 

requested to be reopened vithout any new evlde.nce or changed 

11 circumstances, or i t .s being proposed as a Drand new plan of 

12 merge.- that w i l l t o t a l l y rt^structare the western r a i l system in 

13 the United States, i s being proposed. 

When we participated in the case early, we f i l e d 

comments, and we spe.cifically reserved the right ro come back 

16 into the case in the e^^ent toe primary applicants reached 

agree-ents with opponents. That i s what has now been done. 

The reason that w.« fe.^1. Commissioner Sterrett, that 

we have to be actively involved in th i s case i s that t h i s case, 

i f i t i s reopened with a l l of the new evidence and with a l l of 

the new competitive implicaticns, i t i s going to dramatically 

a l t e r the t r a f f i c flows and the competitive balances in the 

2 3 Western United States for years to come. 

So that when we saw that the Union Pa c i f i c in 

2 5 December had reached an agreem.jnt with the primary applicants, 
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ir. which the applicants conceded the major market extensi>*«» 

wh.̂ ch Santa Fe/Southern Pa c i f i c s i i d would undermine the Bntir* 

merger, we decided that we had to evaluate the competitive '̂ ŴP̂  

implications. 

And wha-T. we found out. Commissioner Sterrett, i s th,\t 

tential dive.rsions in the southern c c r l d o r , based on oui 

analysis, which was preliminary and to decide our position 

tne case, UP would divert three times as much t r a f f i c as i t 

predicted during t h i s proceeding. This made us very concerned, 

and we f e l t that i f we did not participate, the Commission 

Tr.ignt oe ash«d by the primary applicants to restructure the 

entire western railroad system, altering the transcontinental 

flows in the northern, the central, and the southern corridor, 

in which the UP i s a very dominant or strong force, without our 

interests being protected. I ^ i l i 

Also, ve feel that there are new competitive 

ramifications in this case, that the public, given an 

opportunity to review — and our shippers, given an opportunity 

to evaluate with a new application — would conclude that this 

i s svich a different merger that there would be, in fact, 

additional opposition. 

COMMISSIONER STERRETT: But the competitive harm you 

see now, you could have suffered at the hands of the condition? 

in the original application; i s tha': correct? 

MR. BABB: When we viewed the original proposal, 
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1 Comjris<»ioner Sterrett. we realized that the Santa Fe/Southern 

2 Pacific waa a very different merger from the mergers which have 

3 been proposed for the last ten years. Wa recognized i t as 

4 wholly parallel, particularly in the southern corridor. 

5 When the Union Pacific, contrary to a l l of ita 

6 positions in i t s other merger cases, cama forward and proposed 

7 1455 nilas of a major market extension in the southern 

8 corridor, we viewed that as having really no opportunltv Tor 

ft Commission approval. When we saw the D&RGW and the Unijn 

10 Paciric fighting each other vigorously for their central and 

11 -southern corridor conditions, saw the applicants fighting and 

12 resisting the conditions to the extent that former Chainnan 

13 Schmidt said that the merger would be abandoned if t'lose 

14 conditions were granted, we didn't feel that there was any 

15 r e a l i s t i c chance that we'd suffer any competitive harm. 

1« C0MMI3SI0HER STERRETT: In other words, former 

17 Chairman Schmidt asked for a straight-up, with no conditions or 

18 else a flat denial. 

15 MR. BABB: That is correct. That was tha request 

20 that was made. We viewed the merger as one that would have 

21 such anticompetitive problems that i t was very unlikely that i t 

22 would be approved. I f i t was going to be approved, Burlington 

2 3 Northern was very mindful — 

2* CHAIRMAN GRADISON: Are you sure that's not Monday 

25 mornirg quarterbacking? 
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1 [Laughter.] 

2 MR. BABB: Chairman Gradison, we actually went 

3 through an analysis when the merger was f i l e d . We recogniied 

4 there would be some revenue lost to Burlington Northern. But 

5 we decided that with a $46 million revenue transfer — that's 

6 what the applicants projectad — that that was not a reason for 

7 us to dedicate a lot of time, a lot of resources, a lot of 

8 complications in th* caae that were already being protected by 

9 other parties, when the Commission i t s e l f has said i t ' s not 

going to impose conditions for the benefit of health c a r r i e r s , 

11 unless they can show an anticompetitive problem. 

1' ̂ TBiP m fact, from our perspective, the idea that Union 

1? P a c i f i c would get a 150C-mile market extension with i t s already 

'.4 dominant position in the central corridor was rea l l y 

15 unthinkable. We didn't think there waa any chance i t would 

16 happen. 

"̂̂  **® '^ere not surprised by the Commission'(.> decision. 

18 In fact, what we think i s , today the Commission has a very 

19 straightforward and simple q-jastion before i t . I t ' s not as 

20 complicated as i t has been made seem to be by e a r l i e r 

21 participants. 

I t ' s one of two things. Either the Commission has 

before i t the same plan of merqer with the same anticompetitive 

impacts, with the same conditions now packaged in the form of 

agreements, in whicli case there i s nothing new, or i t has a new 
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1 plan of merger. 

2 Mr. Svolci has said that 40 percent of the new 

3 benefits included in the supplement are derived from 1000 ir.Ues 

°' reciprocal trackage rights granted by the Union Pacific. 

That's not in the old record. That's brand new avidence. 

6 That's 4 0 percent of new benefits. 

7 I f we lock carefully at what thi s i s , i t ' s either the 

8 same thing with one change, or i t ' s a brand new merger 

» proposal. I f i t ' s the same thing, what i s i t the applicants 

10 have said they're going to do? They're going to update Bome 

11 studies within 30 days, ask for public comment within 45 days, 

12 and then ask the Commission to act as quickly as possible. 

What i s the new circuaasLahc* which causes the 

14 Commission to consider t h i s today? i t ^ s one thing — 

16 agreements reached with five former o p p o n e n t s ^ P ^ M M R I 

they different agreements? Not really. The 

17 supplement says that the conditions reached are operationally 

18 and commercially tho same or similar lo the agreements proposed 

15 in the merger case. 

2° Mr. Svo.los has said -- and I agree with him lOO 

percent — the Commission's October 10 decision i s the law of 

the case. The law of the case i s , t h i s merger i s 

23 anticompetitive-. The law of the case i s , the conditions 

24 proposed by Union Pacific and the D&RGW are not satisfactory 

25 solutions to thi s merger. 



1 ^ov the same conditions are in the form of "an 

2 agreement. There's nothing different. One of the main rtaasons 

3 the Commission hai a concern with the UP agreement was that i t 

4 would have an elene.t of subsidy. Mr. Svolos said again today, 

5 the Union Pa c i f i c agreevent would have an eiemwnt of subsidy, 

6 Unless I misunderstand the agreement, for the f i r s t 

7 five years, there is interei t-free rental. The rental i s going 

8 to be reciprocal. Santa F»i/Southcrn Pac i f i c gets iOOO miles of 

ft trackage rights, and on t..e other hand, the major market 

10 extension i s granted with no interest amount. 

11 To me, that's subsidired trackage rights. It B>r^%mm 

12 to Burlington Northern that the Commission has a clear choic« 

13 today, and the Santa Fe/Southern Pa c i f i c has been dealt I t s 

f a i r measure of due process. I t has options. I t can appeal 

the Commission's decision. I t doesn't have to come up with new 

evidence. I t can take what i t has and go to court. Or i t ca.i 

17 f i l e a new application. 

1^ I f Santa Fe/Southern P a c i f i c can pioduce $83 million 

19 of ne/ public benefits, $7 million of additional private 

20 benefits, through this new merger {.rrangeroent, i f i t can solve 

21 a l l the competitive problems that before were such that they 

22 would abandon the merger, operationally a nightmare, then i t 

2 3 ought to f i l e a new application. We ought to loo< at i t . We 

24 ought to have an opportunity, and so should the public and the 

25 Commission, to see new t r a l f i c studies, new operating plans. 

14 

15 
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1 nev competitive impac* in the southern corridor and the 

2 central corridor, a new opportunity for comments, pr->teat8. 

3 inconsiBtent applications, t r a f f i c studies that use 198-̂  data 

that r e f l e c t everything that's happenea the last five years 

5 instead of old data. 

« COMMISSIONED̂  ANDRE: What about Mr. Auerbach'8 

7 proposal to allcw new purchase applicants? 

8 MR. BABB: I think that the inconsistent procedura, 

ft the inconsistent application procedure, in the Commission'B 

regulations and under 11-345, would be the appropriate vehicle 

11 for that. 

12 I'm not sure what Mr. Auerbach s p e c i f i c a l l y was 

proposing with respect to the special procedure, but I do 

believe the Commission's normal procedures for major 

15 consolidation cases would be an adequate vehicle for 

inconsistent applications, trackage rights, buu only i f they 

^ ^ ^ • j * designed to address specific competitive impacts.! 

®̂ ^ B B B B P ^ I ' ^ ^ CHAIRMA:^ LAMBOLEY: Your position i s . then, vrry 

19 similar to Mr. Auerbach's, thought, that you believe there i s 

10 

13 

14 

« 

17 

20 no changed circumstances which would j u s t i f y reopening? 

31 MR. BABB: Correct. 4 H H | 

22 

23 

VICE CHAIRMAN LAMBOLEV: To the extent that you talk 

about need for other evidence, that would address the question 

24 post-decisicn to reopen. 

2^ KR. aABB: That i s correct. 
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1 VICF CHAIRMAN LAMBOLEY: What would be your v -w if 

a the Commission were to decide to reopen, what would be your 

3 view about entertaining Inconsistent applications? 

4 KR. BABB: I think that would be entirely 

5 appropriate, l chink that the Commission, If I t can believe 

• that there re really new studies that haven't been 

7 demonstrated, i f there really Is testimony that can reconcile 

8 a l l of the past testimony of the applicants, if the Comiaieelon 

ft were to reopen. ir-Tonsistent applications ought to be fiXsvi 

10 within 90 days after the new application is filed, pursuant to 

11 the normal CommisBion procedure. 

1 ahould alao say that although I think it's very 

13 important that i f the Coaaisalon reopens this case, thrt it 

14 have a normal 11-345 procedure with comments, irconsistent 

15 applications, and the normal due process rights. I t could 

16 accelerate the decision-making process, but that's within the 

17 Commission's discretion. 

certainl.' do not advocate a reopening undt r any 

19 circumstances. 

^° ^ICE CHAIRMAN LAMBOLEY: That brings you back around, 

21 then, to exactly that point. 

MR. BABB: That's correct. 

VICE CHAIRMAN LAMBOLEY: This is not a new 

24 circumstance case within the framework of a request to reopen. 

KR. BABB: The Commission and the courts have 25 
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1 developed a good deal of law concerning the concept of changed 

a circumstances. I have found no case in that body of iaw that 

3 stands for the propositirn that a party to a proceeding, by i t s 

4 unilateral action, can change circumstances. 

5 I t COMB up in the context of matters that are 

6 external to the present proceeding. 

7 VICE CHAIRMAN LAMBOLEY: Does scope have anything to 

8 do with that? 

ft KR. BABB: 1 think that the scope of a change i s 

important. 1 think as a legal matter that vou have to look at 

11 what i s the nature of the change and not just the scope. 

12 In th i s case, this new merger proposal i s indeed of 

tremendous scope. I t may be one of the largest merger caswu 

over proposed to t h i s Commission. I t has a l l sorts of 

15 competitive implications nationally, not just in the West, but 

16 for transcontinental t r a f f i c throughout the rnited States. 

17 So i t cl e a r l y i s very, very broad in i t s 

18 implications. But that has really nothing to do with the 

19 question of whether there are changed circumstances. That 

20 question i s a legal doctrine, and i t deals with the question of 

21 whetntr or not there i s something which has occurred which i s 

22 different, external to the transaction, and does not result in 

an act of ont <jf the part.es. 

13 

14 

23 

I f the argument of Santa Fe/Southern Pacific were 

taken to i t s extreme, the parties could reopen final agency 
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1 actiona any time i t took unilateral action to change what had 

2 happened before. 

3 AlBO the Commission must recognize that in the 

4 three-pronged test of reopening, the Santa Fe/Southern Pa c i f i c 

5 does not take issue with the Comirission's decision. I t r e a l l y 

6 i s the law of the case. 

7 I t also doBB not produce new evidence within the 

8 concept of new evidence which could have betn produced e a r l i e r 

ft in the proceeding, but which was not, because of bona fide 

reasons. I f something had occurred with rerpect to the Santa 

11 Fe/Southern P a c i f i c operations in the l a s t three months, and 

12 the Commission f e l t chat was of major significance, th..t might 

13 be new evidence. That might be a reason to a l t e r the public or 

14 private ben*.fits. 

1* But for the Santa Fe/South^rn Pacific, knowing the 

16 types of implications that these conditions would have, tc go 

17 back and to undertake new operating studies or revised 

18 marketing studies or find forced reductions in the Accounting 

19 Department, new people that could be surplussed that couldn't 

20 be surplussed s i x or eight months ago, that's not new 

21 evidence. That's rfcstated evidence. 

^2 COMMISSIONER STERRETT: Mr. Babb, most of what you 

23 ask, could do in a reopening in terms of looking at the 

24 evidence. The one thing I think we cannot do i s accept 

25 inconsiste.nt applications, which I suspect i s thr. reason why 



1 you want to treat t h i s as a new application. 

2 MR. BABB: The reason. Commissioner Sterrett, th«t we 

3 think t h i s should be a new application --

4 COMMISSIONER STERRETT: Well, l e t me ask you t h l s j 

5 Can we accept inconsistent applications at this juncture? 

6 MR. BABB: I think that the Commission haa broavi 

7 authority under i t s statue concerning reopened proceefiinga. 

8 Whether that authority cculd be interpreted broadly enough to 

ft include an inconsistent appl ...cat ion, I can't make a 

10 representation. I can't c i t e a sp e c i f i c case which would 

11 a s s i s t the Commission in that regard. 

12 I v i l l say, Commissioner Sterrett that from 

13 Burlington Northern's perspective, ve don't need vo reach that 

14 issue. Th^re i s an inherent danger, i f the Commission did 

15 reopen — and i t should not — and allow the Santa Fe/Southern 

16 P a c i f i c to update i t s entire discredited evidence, that i t 

17 would merely update those portions which i t f e l t i t could 

18 explain. I t would not be a f u l l , new presentation as i t should 

19 be. 

20 So I think i t i s very important that i t i s a f u l l , 

21 new application. One of the key things that the Santa 

22 Fe/Southern Pa c i f i c has not addressed in i t s supplement or in 

2 3 the argument today i s the fact that i t s position i s completely 

24 the opposite now as i t was before. 

2' W^at i s re a l l y different here? The conditions are 



1 Bu:>stantially the same in terms of the oparation and comaaioiei 

a impacts. They say that in their supplejiant, amJ yet that ta 

3 represented as something which no longer poses competitive 

4 problems and creates new public benefits. The Commission i f 

5 * t were to reopen — and again, i t should not would hav* to 

6 hp/e a new application because the whole, t n t i r e record. th« 

7 positions of the Southern Pa c i f i c Santa Fe witnesses, the 

8 c r e d i b i l i t y of the testimony has been impeached. 

'•i m m There i s no way that, i f t h i s i s essentially the e«ne 

10 merger, vith agreements nov in place of the conditions, that 

11 the Santa Fe Southern Pacific can t e l l the Commission that 

12 tnere i s not a need for new competitive and operating studiw 

because before i t said that those conditions would wholly 

undermine the merger. Before i t said that those conditions 

15 would create operating problems in the Southern Corridor. 

COMMISSIONER ANDRE: And the conditlona you are 

referring to are a l l but the Tex-Mex and KD conditions; right? 

MR. BABB: That i s correct. We have reviewed the 

agreeme.nts. We have reviewed the agreements carefully. To us, 

although there are differences and there are matters which 

could be cited as distinguishing the prior conditions, they are 

really the same thing. Lv->ok at the Union P a c i f i c conditions as 

23 an example. 

24 ^ ^ g ^ g j a i P wanted rights between E l Paso, Los Angeles, 

througirthe San Joaquin Valley up to the San Francisco Bay area 
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1 ao that i t cculd connect with i t s Western Pacific lines in the 

2 Bay area and in Loa Angelee. What i t wanted vas trackage 

3 rights. What i t has today in the agreement i s trackage rights, 

4 except for the rate-making authority in central California, 

5 which, incidentally, i t vigorously opposed when i t was in the 

6 form of the BN-Santa Fe joint s o l i c i t a t i o n agreement as 

7 providing ineffective eer';ice competition. 

8 I t seema to us that vhat ve really have here Is 

ft operationally commercially the same condition. There is 

nothing that vould occur to us ait being any different. When 

11 Mr. Svolos said that Mr. :>wen hac taken the position that the 

12 operating problems in the Southern Corridor would result 

13 because of the diversions that the Union P a c i f i c would have 

14 over that corridor, I was very surprised because our analysis 

15 would indicate Lhat the UP would actually divert three times as 

16 much t r a f f i c over that corridor. 

1' 1' tile former condition was operationally infeasible, 

18 the new condition, i f our evidence would be determined to be 

19 the most accurate evidence, would show Lnat the operating 

20 problems would he three times as bad. So we don't see any way 

21 of reconciling thrse prior positions. 

VICE CHAIRMAN LAMBOLEY: Mr. Babb, e a r l i e r in the day 

the Applicants indicated that they would be willing to stand on 

the factual record developed, but for the showing that i s made 

in support of the reopening. i take i t you likewiso would 

23 

24 

25 
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stand on the factual record previously established. 

I have a follow-up to that, and that I B i f you accept 

that, then what do you say about what ought to have bean ehovm 

or what i s shown by the evidence, and how should we treat that 

5 evidence in the issue of whether to reopen? 

6 KR. BABB: I f I understand your question correct'.y, 

i f Santa Pe Southern Pa c i f i c stands by i t s current evident «, 

there i s nothing for the Conu-'ission to do except enforce the 

ft law of vhe case and deny reopening because that does not 

10 support this proposition. 

l" ^ COMMISSIONER SIMMONS: You are saying the agreements 

12 reached don't constitute new evidence. 

MR. BABB: Commissioner Simmons, 1 am saying that the 

new agreements represent one thing: they represent agreements 

which have been reached by Santa Fe Southern Pa c i f i c conceding 

essentially the same conditions that before they said would 

undermine a l l the benefits of the merger. So there i s nothing 

new except their new willingness to take these conditions that 

IS* before would harm the merger. 

COMMI..SIONER SIMMONS: The agreements themselves do 

not constitute a changed circumstance, then. 

"S^KBBI ^ ' ^^"^ correct. Any party would be able 

to enter into an agreement, and you couldn't say that an 

agreement in and of i t s e l f granting a condition that has been 

thoroughly analyzed by the Commission and rejected i s a new 
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circumstance. I t is really the same circumstance. 

CHAIRMAN GRADISON: What is to prevent tne parties 

from pursuing these agreements absent a merger proposal? 

KR. BABB: I think nothing. Chairman Gradison. 

Burlington Northern has beer an advocate of deregulation, free 

market enterprise solutions, independent arrangements for 

years. We view that the appropriate solution here is a private 

marketplace solution. The case shouldn't be reopened. The 

cate is clear. There is nothing new. I t should be denied. 

There ahould be no reopening, and then the private marketplace 

should dictate what happens. 

VICE CHAIRMAN LAMBOLEY: What would yo^W^if they 

implemented a l l the agreements? What would your position be 

and where would you go for relief? 

MR. BABB: Are you saying what would Burlington 

Northern's position be i f the Commission reopened and adopted 

the — 

CHAIRMAN GRADISON: No. 

VICE CHAIP"\N LAMBOLEY: No. They are in the 

marketplace, they implemented a l l the arrangements they have 

reached and negotiated, presumably, and where would you go? 

What would be your position and where would you go for relief? 

MR. BABB: Where we would go for relief would be the 

marketplace. I am sure that i f we believed there was any basis 

for the Santa Fe Southern Pacific to reach the types of 
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1 acjreements in this case in a non-regulatory posture, we wouli 

a be in there oureelves. We would work out Indepo.ident 

3 arrangements with those c a r r i e r s . Maybe they wculd vork a 

4 consolidation or an operating arrangement, and then w* wouid 

5 try to f i n l some quid pro quo with that new entity that vould 

€ work to our benefit. 41011^ 

7 The key point here ia t h i j , tV-st i f i t were not for 

8 the Comnlssion'u October 10 denial, we probably would not i>e 

ft here today. Th«ise agreements probably would not have been 

negotiatsd. In fact, l e t me just quote something. The Union 

l i P a c i f i c a- one point, as I r e c a l l , in one of their reply briefs 

l a said, and this i s not a direct quote, that had there been an 

13 opportunity for agreements, conditioned agreements, they would 

14 have come forward e a r l i e r , and I think that i s true. 

15 Essent i a l l y , the Commission would have lo .g iigo had those 

16 agreements before i t , i f those were real free marketplace-type 

17 agreements that were not necessary in order to effect merqer in 

18 a regulatory context. 

15 1 would li k e to make a couple of brief remarks in 

20 closing. The Commission said, in i t s decision in the MOPAP 

21 case and in i t s policy regarding mergers, that i t would not use 

22 r a i l merger consolidations for major r a i l restructuring. 

23 Burlington Northern believes in that policy. We believe in 

24 that policy as a competitor. 

25 What the Commission has before i t today i s contrary 
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1 to that policy. This would b« a regulatory solution, propoaed, 

2 undoubtedly, by private interests to suit their private 

3 interests, but i t vould require regulatory intervention in some 

4 agency for yearj to come. 

5 The agreer'- ti^ at some point v i l l have compensation 

6 terms that either come into a dispute betveen competitors or i t 

7 i s possible that some of the services may be proposed for 

8 discontinuance or abandonment. I t may be that a compensation 

ft issue a r i s e s . The Commission has to be mindful of the inherent 

problems of rompetitive solutions involving tvo competitors. 

11 Tie Missouri Pa c i f i c and the D4RGW in the Pueblo to 

Kansas City trackage rights imposed as a condition In the MOPAP 

have been vigorous l i t i g a n t s against each other for a long 

time, and i t ' s because they have contrary competing interests. 

15 The same thing could e a s i l y occur i f the Commlasion vere to 

16 reopen this case. 

I'' I thank you. 

18 CHAIRMAN GRADISON: Thank you very much. 

1' thi s time ve v i l l hear from Catherine B. Klion of 

20 the United states Department of Justice. You have 15 minutes. 

MS, KLION: Thank you. Madame Chairman and memberr, 

22 of the Commission, my name i s Catherine Klion and I represent 

23 the United States Department of Justice. 

l * " t July, you dicapproved the merger of the Santa Fe 

25 and Southern Pacific because i t would result in serious 

14 
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1 competitive problems throughout the merged systeir. Now ve urge 

2 you to stic k by your decision. There are no changec 

3 circumstances or new evidence that materially affect yout i . or 

4 action. '^'^I^^^^^^B 

5 You Bhould not re-open t h i s proceeding. Instead, you 

6 should order divestiture. I f you do that, you w i l i preserve 

7 r a i l competition in the West and you w i l l l e t the railroa^tm get 

8 on with their business. 

ft The alternative I B to spend another yea looking et a 

10 complicated patchwork of regulatory solutions. 

11 COMMISSIONER ANDRE: I f we did what you are 

12 suggesting, and yoa said divestiture, how soon after that could 

13 the marketplace take over in terms ol possible other 

14 purchasers? 

15 MS. KLION: Well, Kansas City Southern has stated I t s 

16 intention to offer to purchase Southern P a c i f i c . 

17 COMMISSIONER ANDRE: I'm not talking about concrete 

proposals. I'm just saying as far as the statute i s concerned, 

19 how soon could the marketplace resume i t s a c t i v i t y here? 

20 MG. KLION: I f there were another railroad purchaser, 

21 there would have to be another proceeding before the 

22 Commission. That could hopefully be done on an expedited 

23 basis. This i s the worse, from a competitive standpoint, the 

24 worse acquisition for Southern P a c i f i c . 

25 COMMISSIONER ANDRE: Because i t i s dragging things 
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1 out? 

2 MS. KLION: Because the railroads are p a r a l l e l . 

3 Perhaps another railroad purchaser woula not be as problemafic 

4 an acquisition. 

5 COMMISSIONER ANDRE: I f we did the divestiture you 

6 are euggesting, would i t be 30, 60, 90 days before other r a i l 

7 c a r r i e r s or non-rail c a r r i e r s could make offers? ^^^^g^^ 
^̂ ^̂  ̂̂ ^̂ ÎfPPr 

8 MS. KLION: I believe under your divestiture order, 

9 SF/SP has two years to divest either of the railroatla. We fllB 

would urge i t be done much more quickly than that. 

l i COMMISSIONER ANDRE: Thank you. 

KLION: I t i s obvious today that these solutions 

can't work and they would require you to keep regulating 

indefinitely. Instead of deregulation, these remedies would 

15 require re-regulatlon. Keeping t h i s proceeding open serves no 

16 purpose and r i s k s harming Southern P a c i f i c ' s v i a b i l i t y as a 

|7 competitor. At the same time, i t locks out other purchasers 

18 for Southern P a c i f i c . 

V i r t u a l l y the same ccnditions as those contained in 

the agreements have been f u l l y l i t i g a t e d in this proceeding. 

21 The record showed there would not be effective remedies. No 

22 amount of evidence in an re-opened proceeding would change the 

agreements' fundamental flaws. The only thing that has changed 

i.3 applicants' mind. Now they accept conditions that l a s t year 

they rejected. I f that i s enough to re-open the proceeding, i t 
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would set a dangerous precedent for the future. I t would 

provide every incentive for a railroad seeking aerger to roaist 

resolving any competitive problem because i t would know thut i f 

i t lost, i t could always have a second bite at th«i *»pple, by 

agreeing to conditions, re-opening, and having esBentlally a 

second hearing. 

Thi«* would tot a l l y defeat Congress' mandate that r a i l 

merger proceedings be completed in a reasonable time period and 

there be soma f i n a l i t y . In every proceeding, there can always 

be more evidence, n*»w shipper statements, or a new way to 

re-hash the arguments. 

At some point, tha decision maker has to dec.'de. In 

t h i s proceeding, that point has been reached. 1 0 ) ^ 

The agreements on their face would not be an 

effective remedy. Why not? Because they are a complicated 

patchwork of regulatory solutions. The scope of this patchwork 

i s unprecedented. I t stitches together too many agreements, 

too many railroads, too many parts of the country. 

I t covers almost the entire merged system, and that 

just underscores the fact that t h i s i s a thoroughly 

anti-competitive merger. 

You wouldn't have to try to patch the whole merger i f 

the whole merger wasn't a problem. While i t might make sense 

to remedy a small part of a basically pro-competitive merger, 

i t makes no sense here. 
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These agreements in no way create independent 

2 competi'-ors, Instead, they create competitors dependent in 

3 mar/ ways on SF/SF. Their ability to discipline SP/ar's 

4 pricing Is dependent on rate regulation. 

5 As you have recognized, rompensation is the key to 

6 whether these types of agreements vould provide adequate 

7 competition. If the price i s too high, there might not be ar.y 

8 competition at a l l . I f the price is too lov, SP/SF might not 

¥ have the ability to maintain the track. You cannot depend upon 

the parties vo negotiate access prices that would ensut* tu* 

11 competitive rates vould be charged. 

V i P "̂ "̂  ^° protect the public Interest i s for 

13 you to review the access prices. 

CHAIRMAN GRADISON: It as our atudies have shown, 

15 less than 20 percent of r a i l t r a f f i c is captive, would the 

|||p|||6 market not regulate the prices charged by the carriers for 

17 "competitive t r a f f i c , " t r a f f i c that i s in competition with 

1® MS. KLION: The record showed that for the problem 

20 commodities in this proceeding, trucks were not competitive. 

21 Where SP/SF has a monopoly as in the southern corridor, i t 

could charge a monopoly price for access and the tenant 

railroac^ would be willing to agree to this price as long as i t 

24 could earn a competitive rate of return. 

The parties would have an agreed upon price but the 
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shippers would not have competitive rates. 

The UP agreement dopriveB you even of the opportunity 

to review the interest rental by postponing that issue fcr five 

years, but even where you have cha opportunity to review tho 

accBSB ptices, i t i s very d i f f i c u l t to determine competitive 

rate leve?«, as we a l l know. These are dynamic situations. A 

price that i s appropriate today might be too high or too low 

next year. There would be a perpetual SP/SF rate case on your 

dock t, *v»ctly the kind of regulatory a c t i v i t y that Congress 

was trying to limit as much as possible when i t passed the 

Staggers Act. 

I t la always d i f f i c u l t to get the right access price 

for these kind of remedies L.ut the ri.sK of getting the wrong 

price i s especially high when the remei^ies are as extensive as 

they arc here and particularly where they provide the only 

competitive alternative for a monopoly such as in the southern 

corridor. 

CHAIRMAN GRADISON: Ms. Klion, does the Justice 

Department see any public benefit in the Commission's 

re-opening this proceeding? 

MS. KLION: The Justice Department thinks that the 

legal standard has not been met, that re-opening would serve no 

purpose because i t ' s obvious the solutions can't work and that 

re-opening would ri s k harming Southern Pacific's v i a b i l i t y as a 

competitor, so the answer i s no, the Department sees no public 
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1 benefit to re-opening. 

2 You don't have to consider th i s regulatory res 't 

3 You can choose instead to l e t competition work by orderin^ji 

4 divestiture. 

5 Another fundamental problen with the agreements im 

6 they would subBtantially increase interdependence between MP/BT 

7 and union P a c i f i c . This would make i t more l i k e l y that the 

8 public would lose the fconefits of vigorous competition. Again, 

9 this i s alwayfc a potential problem with trackage rights and 

10 pricing -greements, bat again the r i s k i s greatest where the 

11 remodies are so expensive and where they provide the only 

12 competitive alternative to a monopoly. 

Another problem with the agreements i s that 

competition fo. sig-.ifleant t r a f f i c flows. Including movements 

from Los Angeles to the Gulf and Southeast and moveiuants from 

16 the San Joaquin Valley to the Midwest and Northeast, i s 

17 dependent on pricing agreements very similar to Kansas City 

18 Southern's proposed independent rate making authority and the 

19 proposed SP/SF s o l i c i t a t i o n agreements, yet you squarely 

20 rejected those agreements and the ERMA because they would not 

21 provide adequate competition. 

This i s by no means an exhaustive l i s t of the 

agreements' fundamental problems. I t i s enough to decide now 

24 th.it the agreements could never provide the competition that 

25 currently exists between Southern Pa c i f i c and Santa Fe ot that 

13 
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15 

22 

23 
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would e x i s t i f they were operating under independent . wnpts^hip. 

We urge you not to re-open, nut only beraunw it would 

serve no purpose, because you can decide now that the 

agreements won't work, but also because re-opening wn.ni , 

hurting Southern Pacific's v i a b i l i t y as a competitor Th^te 

6 are r i s k s to re-opening. 

' As you are well aware, Southern Pacific has been In a 

voting t r u s t for three and a half years. The voting tiu*t 

arrangement has l e f t Southern Pac i f i c ' s management without the 

usual incentives to compete as effectively as possible. Hov 

can Southern Pacific plan for i t s future If I t doesn't know 

vhether i t v i l l be part of SP/SF or bought ty KCS or someone 

else, or operating independently or even when i t w i l l be out of 

14 thi s lia.oo? 

^* proceeding i s re-opened. I t i s certain to be 

18 many months before i t i s resolved, particularly given the 

17 expanded scope of issues in the proceeding and the ne^d to use 

18 updated t r a f f i c data. 

COMMISSIONER ANDRE: I f i t i s not re-opened, again, 

how quickly w i l l i t be resolved? How quickly w i l l the market 

be able to re-open to other prospective buyers? 

MS. KLION; We think there seems to be a lot of 

interest in Southern Pacific or Santa Fe. Our concern i s thes,^ 

purchasers are locked out as long as the proceeding continues. 

COMMISSIONER ANDRE: How quickly can we get them no 
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1 longer locked out? 

2 KS. KLION: Well, much more quickly than i f the 

3 proceeding was re-opened and you had a long proceeding and then 

4 divestiture were ordered. 

5 COMMISSIONER ANDRE: Obviously, but I mean how 

6 quickly, i l we do not re-open, how soon can other buyers make 

7 their offers? Do you know? 

8 MS. KLION: You gave applicants 90 days to come up 

ft with a plan. I would assume that after that, i t could happen 

10 within a ir.atter of months. 

11 COMMISSIONER ANDRE: Thank you. 

KS. KLION: As I say, as long as this proceeding 

continues, these purchasers are locked out. You cannot be 

14 {.ssured their interest would continue throughout the pendency 

15 of a long proceeding. 

1* Why leave Southern P a c i f i c out on a limb for another 

17 year, risking serious harm to i t s v i a b i l i t y when you can d.icide 

18 now that the agreements could never restore the competition 

19 lost through the merqer? 

20 The Department of Justice urges you to deny the 

21 re-opening and order divestiture so the railroads can get on 

22 with their business. 

2 3 Thank you. 

24 CHAIRMAN GRADISON: Thank you, Ms. Klion. 

25 We w i l l now hear from John J . Delaney, representing 

12 

13 
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1 the Railway Labor Executives' Association. Mr. De J a y^yu 

2 have 10 minutes. 

3 KR. DELANEY: Madam Chairman and members of tha 

4 Commission, goc4 afternoon. I t has been a long aftwMi.nv My 

5 comments w i l l be brief especially in light of what' a alie^.ly 

6 been said and the Tfuestione that you have asked of tha 

7 speakers. 

8 

ft 

10 

11 

12 

16 

17 

18 

19 

20 

21 

RLEA'8 position i s that your jcb right now le veiy 

simple, and i t ' s very limited. Quite simply, we have nev 

evidence or changed c: : cumstances. What does that entail .' 

Changed circumstances. We had a proposal that was tiubmitt*,! 

and rejected, okay. i t s i t s over here. We have a new 

13 proposal. What i s changed and what i s new. 

Well, changed circumstance i s over here. Point to me 

15 and hear something that has changed and presented over here. 

Point to me that's missed something that's missing over here 

and present i t to me over here. I t ' s a question of law. 

Our position i s , that limited question has not been 

answered; i t has rot been satir.fied. The only thing that w* 

are presented ^'ith i s voluntarily negotiated agreements. rhat 

could have been long ago and wasn't, and that's a decision that 

22 the primary applicants w i l l have to l i v e with. 

"̂̂  The best argument that I've heard a l l afternoon for 

reopening t h i s proceeding was proposed by Mr. Miller of UP, and 

that i s that, the opponents of reopening seem to have 

24 

25 
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inconsistent positions. 

F i r s t of a l l , that's not good enough. I t ' s a 

wonderful t a c t i c on argument, but the proponents of r-opening 

h«ve an obligation tc prove an affirmative case. The burdm of 

proof rests there and they have not done i t . Even Mr. MilUr 

has said that, the main basis of reopening are these 

voluntarily negotiated agreements. 

Just because the positions of the opponents seem tc 

be inconsistent should not j u s t i f y reopening th i s proceeding. 

I'm not going to pretend that I understand what that 

Inconsistency i s . our position i a very simple. Havrt 

circumstances changed or has new evidence been presented? Nc 

We are told that there w i l l be additional I^HM^ 

CHAIRMAN GRADISON: I t seems to me in the case that 

we had before us la s t year, a l l these parties had not agreed to 

a l l these agreements. 

KR. DELANEY: That's right, Madam Chairman. 

CHAIRMAN GRADISON: I t seems to me that today the 

parties have come to us and said, "We have these agreements and 

we wouid li k e you to look at them." 

So befor*?, we were looking at people wishful 

thinking, opportunities to participate in one another's market, 

and the Commission had the opportunity at that time to impose 

tho&e kinds of agreements on the parties. And ve said, "We 

don't want to telx the parties what they may or may not do." 
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1 And we gave them an opportunity to come up with some 

2 agreements, and to come back to ua i f they happen to come up 

3 with some agreeoents, Sc now they have come up with some 

4 agreements and you're saying, nothing has changed. We didn't 

5 hiwe agreed upon agreements before, and today we do. And 

6 i|J|pp5u• re saying that's ro different? 

7 KR. DELANEY: That's correct. Madam Chairwoman. Take 

8 a look at what's in that new p i l e . 

» CHAIRMAN GRADISON: That's l i k e being married and not 

being married; you either agree you're going to do It or you 

11 agi-ee -- maybe we're talking about being engaged here. 

12 I Laughter.] 

MR. DELANEY: I can't begin to address that one. 

14 [Laughter.] M j j ^ J H f e . 

1' CHAIRMAN GRADISON: But I find — what^^^eaMy 

tryinc to understand i s , i t seems to me that there i s a 

difference here. i t seems to me that we do have a difference. 

®̂ DELANEY: There i s a difference, and i t doesn't 

19 matter. I t just doesn't matter. I f — now the applicants are 

20 w i l l i n g to accept these applications. They made a decision in 

21 1983 that any resptnsive applications would destroy this 

22 tran.«iaction. i t would destroy i t . That was their position 

there. 

16 

17 

2-> 

24 

25 

And now we're presented with th-i same proposals that 

were presented back then in response. Take a look at them, 
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they're talking about trackage rights over t*'* same area. The 

same area. I t ' s a l l the same. The only thing that's cha.nged 

i s , the position of the primary applicants. And the position 

of the responsive applicants, i t ' s in their financial intereat 

not to agree, because i f they don't everything i s down the 

tubes. 

But that'a not the question here. The question i s , 

have the standards for reopening been sa t i s f i e d ? And they 

haven't; i t ' s the same thing. 

Now, the primary applicants could have agreed to 

voluntarily enter into these agreements way back when. And 

they made a business decision not ̂.o do i t . And now we're 

told, "These trackage right agreements won't destroy the 

transaction. Hey, i t ' s going to make i t better." 

COMMISSIONER ANDRE: Do you think they really care 

whether i t does go a l l down tha tubes? 

MR. DELANEY: Do they care? 

COMMISSIONER ANDRE: Yes. 

MR. DEIJ^EY: Oh, sure. Obviously, they have 

financial interests at stake. '2. think the q-aestion for us 

today — 

COMMISSIONER ANDRE: No, but they can probably s e l l 

i t off at a better price to prospective buyers, couldn't they 

COMMISSIONER ANDRE: that were so, perhaps they 

wouldn't be asking for reopening. m fact, today we're told 
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that the two railroads are very strong railroads. And that 

ju s t doesn't matter today. We have a very limited issue before 

us today. 

What i s changed and what i s new? And I t ' s just the 

Let ae sum i t up this way. Let's take a look at two 

parties here who w i l l not be affected financially by your 

decision; that's the Department of Transportation and the 

ft Department of Justice. A i l that the Department of 

10 Transportation .has told you i s that, the change, i s that these 

agreements have now been P itered into between the parties. 

But, hey, everything that's in bcth proposals Is tha same. 

We submit, that's not a valid position. The more 

valid position hat been presented to you by the Department of 

Justice. Let's look at the substance of what's happened here. 

16 Nothing. I t ' s a l l the same. 

In aumr.ation I would state the obvious, the 

conditions for reopening have not been saciafied. You should 

order divestiture and le t ' s get on with i t . Let's not let 

things s i t around and degenerate to the point where we w i l l a l l 

21 be sorr ', 

22 I thank you for your time. 

CHAIRMAN GRADISON: Tliank you. 

COMMISSIONER SIMMONS: Before you leave. The Railway 

Labor Executive Association, who makes up th i s group? 
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1 KR. DELANEY: I t ' s an association, every labor union 

2 in the railroad industry has a chief executive or president. 

3 That president becomes part of an association. In effect, i t 

4 pulls the resources of the various railroad unionfi, and they 

5 create t h i s association. I t ' s an Independent body, but in 

6 effect i t gives them a chance to try and stand up to some of 

7 these poverful railroads. 

8 COMMISSIONER SIMMONS: So, as a collective body the 

9 railroad --

10 KR. DELANEY: United we l i v e , divided we die. 

11 CHAIRMAN GRADISON: Thank you, Mr. Delaney. 

12 COMMISSIONER STERRETT: I have tw uulck questions 

• for you. I don't want to cut Into your time too much, but the 

14 question has arisen of whether an inconsistent application 

15 could be f i l e d at t h i s juncture. Do you have a legal opinion 

16 on that? 

1'̂  MT. SVOIOS: I t ' s too late for them to come Into our 

18 c?se. The date for responsive applications was in October of 

19 1984. 

CHAIRMAN GRADISON: I'm sorry, what did you say? 20 

21 M-R. SVOLOS: I -aid i t ' s too late for them to come 

22 

24 

into our case. The date for responsive applications was in 

23 October of 1984. That's when the Union P a c i f i c f i l e d i t s 

responsive application. Mr. Babb said one of the reasons they 

25 didn't come in was John Schmidt's deal-breaker statement. That 
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1 wasn't made u n t i l July the following year. I want to c l a r i f y 

2 the record on that. 

3 COMMISSIONER STERRETT: The second question i s have 

4 you made any plans for divestiture? 

5 MR. SVOLOS; No, we have not. We have c o n s i d e r e d ^ ^ 

6 in the abstract, but nothing specific. 

7 A l l right. Now Mr. Babb i s obviously much younger 

8 than I am, and maybe he wasn't with the Burlington Northern law 

9 department in 1967, but there was a significant merger that 

10 occurred that year which has now made the Burlington Northern 

11 the biggest railroad In the United States. I'm talking about 

12 the merger of the Northern Lines and the Great Northern, 

Chicago, Burlington and Qulncy, and there were some Interesting 

things about that merger that I think I should bring to your 

15 attention because Mr. Babb said, and I quote, he found no case 

16 where a party by unilateral action came back and claimed 

17 changed circumstances and asked the Interstate Commerce 

18 Commission to revise i t s decision. And he chastised us for 

taking a position which i s completely opposite, and this I s 

what re a l l y hurt, he said our c r e d i b i l i t y was impeached. 

Now, I direct Mr. Babb's attention, ana I'm sure i t ' s 

in the law department of the Burlington Northern, to 318 ICC 

481, which i s also known as Northern Lines 1, and I want to 

quote a dilemma that the commission experienced in that case 

25 when they decided they had to turn down the merger. They said. 
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1 " I f a l l the conditions set up by the Northwestern an,l NllvBukee 

m m F ^ 1»'P<̂ «*«1' the benefits derived by the applican*. of th« 

3 proposed merger would be minimal." 

4 In f%,;t, applicants indicate in their r»«««<ll'iq thj»t 

5 imposition of a l l the conditions might precluo-' cofmumm«t L^n. 

6 Indeed, applicants argued and the commission . ssuiwed In ita 

7 condition the imposition of these conditlonw might «o dilute 

8 the benefits of th<̂  proposed transaction as to preclude 

ft consuj^matlon, and the comaisBion turned i t down and they said 

sorry, your mei r i s anticompetitive, you said you couldn't 

11 l i v e with the conditions. That's i t . 

w H ^ ^ months later Burlington Northern came back 

13 and they said they wanted the cnmmission to reconsider i t s 

14 i n i t i a l decision, and one of the reasons was that they had 

15 concluded agreements vith the Northwestern Milwaukee Railroad 

16 pursuant to whlcn applicants agreed to accept a l l the 

17 conditions found necessary in Northern Lines i and that the 

18 annual benefits of the merger were substantially greater than 

19 estimated by the commission in i t s i n i t i a ^ decision. 

*° VICE CHAIRMAN LAMBOLEY: I assume that i s for our 

21 benefi* as well as Mr. Babb's. 

22 KR. SVOLOS: Pardon me? 

VICE CHAIRMAN LAMBOLEY: I assume that recitation i s 

for our benefit as well as Mr. Babb's. 

MR. SVOLOS: Yes. Yes. I guess what I should be 

23 

24 

25 
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1. that i f ... 

toH " ^ t to do for K 
*̂ o<S«y, the Burllnat,.^ u 

«uriington Northern would not e x i . . 

^oday, the bigg„t r . i i " 
igge.t railroad m the United stete. 

^-^^ they «3K.d for a u . i t . ' 
« l i m i t e d heA*-4..,~ 

took four dave TK 
•v-.nc., „„. y - — 

*' .n. I t w „ °" - C h 
° eight months lat e r -rn 

considered by the co»™< , 
y the commiBBion m that case i - . 

^•n e f i t s had .urviv.d the agre 
cne agreements that 

•nd Whether changes that had "'•^•^ 
y 8 cnat had occurred after th-

closed affected tn 
''•cted the comp.tit.ve issues. 
CHAIRMAN GRADISON: Woulrf 

t^ening as somewhat of a * -

" "op.n t h i . on.7 

history Thi. . « • » ' • l".o„ Of 

ccepting them, so we're 

The co^lssion r.opened the BurMnaton „ 
because I t w.s i„ ,.K "'"•In^ton Northern 

" 1" the public interest for . 
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1 interest a second chance. And that's what you would be doing 
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in our rase i f you c,rarted reopening. The public interest 

deserves a second chance, and we deserve to have the changes 

that we brought to your attention examined further, 

5 COMMISSIONER ANDUE: What about Kr. A u e r b a c l ^ ^ ^ ^ ^ 

6 proposal, that on the contingency that ve do reopen, we make i t 

7 possible for new purch»i.sers? 

8 KR. SVOLOS: Ve i l , as I underctand i t . he would 

delegate to the trustee the power to s e l l the property out from 

under us. I f that happened while the application vas pending, 

of course, i t vould have a serious impact on the application. 

But aside from that, I think that there are some serious legal 

13 problema with i t . 

Now I hadn't planned to respond to that, because I 

re a l l y don't beUeve that Kr. Auerjach's argument was 

responding to what you asked us to address here today, which 

was whether or not t h i s case should be reopened, and I think he 

went beyond that. i hadn't planned to respond to that. 

Now the scatement was also made that I said 40 

percent of the benefits, Kr. Babb said I said 40 percent of the 

benefits would come froa the trackage rights that we got back 

from the UP. I didn't say that. I said $40 million, which i a 

23 probably more l i k e 15 percent. 

CHAIRMAN GRADISON: Help ae with the implementation 

of these agreements. The Department of Justice suggcrts that 

gm£-
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1 the continuation of the agreements vould be extremely 

2 cumbersome, and that they might ultimately be noncompetitive or 

3 actually extract anti-extreme revenues from captive shippers. 

4 MR. SVOLOS: YPS, those are a l l matters that they 

5 could explore i f they vanted to in a reopened proceeding. In a 

6 petition for reopening, ve are not required to prove that the 

7 merger should be approved. 

• As a matter of fact, you asked us to r e s t r i c t 

ft ourselves tc the question of vhether the case should be 

reopened, not vhether the aerger should be approved, because 

11 you recogniied the standards are different. 

12 Now the question i s have the competitive problems 

13 been solved? We think they have. And then I s there a basis, 

14 have we provided you with a basis tr believe that the benefits 

15 that w i l l survive now outwaigh the competitive harms of the 

16 merger? And i f the answer to those two i s yes, then you should 

17 grant reopening. 

®̂ ^̂ o*' 1 would also .ike to say that ve are committed to 

19 going ahead with th i s merger. Other options, such as 

20 dismantlino the c a r r i e r , hav« not been explored, a r i are not 

21 attractive to us We have significant benefits exceeding $294 

million. We believe that we have put together a solid package 

which advances the public interest, and none of the speakers 

addressed the three main points which are furthered by our 

25 proposal. 

22 
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1 1 said, we are going to have two stronger can li,rs 

2 competing in the southern corridor. We are going to have, for 

3 the f i r s t time in history, tvo single line systems over the 

4 length of the central corridor, and ve ar© going to have f , 

5 the f i r s t time in history San Joaquin shippers who w i l l have 

C acceks to three railroads and the a v a i l a b i l i t y of single Une 

7 servica over both the .louther" and the central corridors. 

8 Nobody addressed those points. l i M P i A M l l ^ 

ft CHAIRMAN GRADISON: What about the three points that 

were l a i d out, they said you had three additional choices? One 

11 was to appeal to the ICC the denial of the merge^r. The other 

12 was to take the denial of the merger to court, and the third i s 

13 to f i l e for a new merger plan. My question i s , why are you 

14 f i l i n g reopening application as opposed to an appeal which 

15 would not necessarily require extensive new record-bulldlng? 

SVOU)S: Well, we think that t h i s i s the most 

17 expeditious way to rea l i z e the benefits of the merger. We had 

18 to make an appraisal, obviously, after your decision came down. 

19 and we f e l t that t h i s was the quickest way to realize the 

20 ben'^'it. 

COMMISSIONER SIMMONS: Mr. Svolos, again, you have 

22 based your whole argument on the agreements that have been 

agreed to, plus the increased benefits to the public, both 23 

^ 2 4 public and private. Why i s i t you didn't submit your work 

papers and your evidence at this po.' it? Am I supposed to just 
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1 trust you? 

2 MP. SVOLOS: Well, Commissioner Simmons, ve di>tn't 

3 introduce the evidence and tl:e work papers because we were 

aft Sid that somebody would have thought we were beiny 

presumptuous i f ve had done that. And the reason for that i s 

nil' 

4 

5 

6 t h i s — 

7 COMMISSIONER SIMMONS: Well, you drev a map here with 

8 SP~SF, you know. 

KR. SVOLOS: That's not evidence. That's somethinj 

12 

13 
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20 
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10 that I'm using in argument 

11 COMMISSIONER SIMMONS: Oh, I see. 

MR. SVOLOS: What ve are askina f o ^ e S I s s l o n here 

to do la ve are asking you for permission to le t uu Introduce 

those vork papers and that evidence, and I f you reopen — 

COMMISSIONER SIMMONS: But I'm supposed to trust you; 

16 i s that what you're saying? 

"̂̂  SVOLOS: well, I think right now. Commissioner. 

18 you know, we f i l e d a petition — 

1' i l ^ ^ ^ ^ COMMISSIONER SIMMONS: And bel lev c» i t . 

^ I I I I I P MR. SVOLOS: — we f i l e d a petition which contains 40 

pages which discussed how we saw the competitive issues, 

ancther 30 or 40 pages which described the benefits, and we did 

that in de t a i l . We gave you a detailed description of what the 

evidence i s , but the rules don't permit us, as I read them, to 

25 give you that evidence until — 
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COMMISSIONER SIMMONS: I don't know anything in the 

rules that would have prevented you from doing so. 

KR. SVOLOS: Well, i -.hink thav. the opposition vould 

have objected, and on a sound basis. I f ve Introduced evidence 

befcre the case was reopemd. I don't think the rules permit 

us to do that. 

COKHISSIONER SIMMONS: I think i t might have been 

more believable. 

VICE CHAIPKAN LAMBOLEY: The gentleman from 

California seemed t i indicate, as did others, l i k e your 

observation, after having heard those, that rather extensive 

development of the record might be necessary. And you 

generally talked about that ftt the outset of your preeentation, 

but --

KR. SVOLOS: You know, we have run an analysis >f the 

conmercial impact of these trane-ictions on our t r a f f i c , and 

that was done on the basis primarily of 1985 data. And we are 

going to present a revised operating plan. And we think 

certainly that we should introduce evidence on the labor impact 

and the environmental issues. 

VICE CHAIPMA.M LAMBOLEY: Well, there was talk Ly 

Mr. White about the Mexican border t r a f f i c and a variety of 

other things that were suggested more than that. 

MR. SVOLOS: I do not believe, Vice Chairman, that i t 

i s necessary to r e v i s i t the competitive issue. Those have been 
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put to rest . We accept your findings, and i t vould be a vaate 

of time and three years effort — 80 percent of the effort in 

th i s case over the past three years vent Into the competitive 

issues. Now you aade your findings and we say we accept that. 

That's the law of the case. I t would be a waste of three years 

time to go back and r e v i s i t those issues. Just as in the 

Burlington Northern case, they didn't r e v i s i t . 

CHAIRMAN GRADISON: Thank you, Mr. Svolos." 

I have one point of confusion. Mr. Stephenson, did 

you in addition reserve nine minutes? ^ ( ( P j ^ J j ^ J l 

MR. STEPHENSON: I did not. I had only cne argument 

to make or point to make, and that was L a s i c a l l y handled by 

Mr. Svolos, but I would like to make a comment i f I might. 

The Kansas City Southern throughout the proceeding 

has made the contention that Southern Pacific was not in poor 

finan c i a l health, that they were going great guns and that 

there were no problems. This was a l l throughout this hea-ing. 

Nov that there seems to be a light at the end of the tun'.el or 

things seem to be improving for Southern Pacific, a l l of a 

sudden the Kansas City Southern i s very s o l i c i t o u s l y seeking to 

manage the Southern Pacific, and I can t e l l you categorically 

that the management of Southern Pa c i f i c does not need the 

management of Kansas City Southern to direct our a c t i v i t i e s 

over the next year that t h i s merger i s pending. 

Lest my comments e a r l i e r be misinterpreted, I was 
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1 never Bugger^-^no that SP be dismantled, nor does SP'e 

2 manageaent fee^ that way. We vant t h i s aerger. We feel that 

3 t h i s ie our destiny and ve vant to aee i t happen. 

4 CHAIRMAN GRADISON: Thank you very auch. 

5 VICE CHAIRMAN LAMBOLEY: A', long as you ar* in 

6 town 

7 (laughter.] 

8 CHAIRMAN GRADISON: Mr. Vice Chairman. 

9 VICE CHAIRMAN LAMBOLEY: I just thought 1 would ask 

10 i f you would comment about yo\'r view of those who have urged a 

11 rather extensive development of the record. Do you share that 

12 view, and i f not, why not? 

13 MR. STEPHENSON: Basically I said e a r l i e r that I f e l t 

14 that we do have to have an updating of the record in the 

15 operating, in the merger benefits area, in the environmental 

16 and labor areas. I do not agree, for the same reasons that 

17 Mr. Svolos articulated. I think that we have accepted the 

18 Commission'B decision on the issue of competitive impacts. 

19 VICE CHAIRMAN LAMBOLEY: The record w i l l stand on 

20 those issues. 

21 MR. STEPHENSON: That i s correct. And to correct 

22 another misapprehension, Mr. Auerbach was hitting at straw men 

23 when he was saying that this 1982 data i s just unacceptable. 

2 4 A l l of the data that we intend and that we have submitted and 

25 that we have commented on in our March 5 f i l i n g i s 1985 data. 
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1 operating data, t r a f f i c data. 

2 CHAIRMA: ADISON: Commissioner Andre. 

3 COMMISSIONER ANDRE: In the event of the divestiture 

4 of the Southern Pacific, what percentage of the non-rail 

5 Southern P a c i f i c properties would also be divested? 

€ KR. STEPHENSON: 1 can't speak to that. As the 

7 Commission i s awara, we have s t i l l rather ample real estate 

8 assets that are s t i l l part of the Southern Pacific 

ft Transportation Company, and vhether those vould be made i-.^rt of 

any sale of the Southern Pacific Transportation and again, I 

11 am assuming, along with your question, that we have gone past 

the merger and are in a divestiture setting. 1 would assume 

that the decision would have to be made by the trustee, by this 

Commission cr by the Santa Fe Southern Pacific management as to 

what happens to the real property of the Southern Pa c i f i c . 

CHAIRMAN GRADISON: And fi n a l l y , Commissioner 
17 Simmons. 

18 COMMISSIONER SIMMONS: yes. The Department^ 

Defense did not support nor oppose reopening. At least t.hey 

didn't issue a statement to that effect. But they did express 

21 their apprehension about post-merger sales and abandonments. 

They did request u^so that the Commission consider the economic 

and national defense concerns prior to making a decision on the 

question to reopen the proceeding. Do you have any comments to 

25 make on that? 
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U l 

KR. STEPHENSON: Commissioner Simmons, I uivler 

the iapression that the Depai-taent of Defense had glv»n nwited 

•upport for reopening although they indicated that they f e l t 

there were some questions that had to be deterained f •. .>>wing 

reopening on the evidentiary record. We have no quariol with 

that. W® would work with them and attempt to addreaw th#ir 

concerns. 

CHAIRMAN GRADISON: Thank you, Mr. Stephenson. 

KR. SVOLOS: Kay I j u s t add something? We have had a 

communication with the Department of the Army. 

COMMISSIONER SIMMONS: That i s where I got my 

inforaation. 

MR. SVOLOS: Yes. And ve did maKe a commitmont t • -n 

general not make any abandonments or sales which would affect 

an essential defense facility. ^^^^^^^ 

COMMISSIONER SIMMONS: Thank you. 

VICE CHAIRMAN LAMBOLEY: They talk, do they not, 

about f a c i l i t i e s , that there i s going to be a loss in two and a 

gain in seven? They accepted the arrangements that you 

proposed? 

MR. SVOLOS: I am not familiar with that. 

VICE CHAIRMAN LAMBOLEY: There i s a separate letter 

on that. 

CHAIRMAN GRADISON: With that, t h i s concludeT 

Commission's oral argument. We w i l l take the matter under 

êŝflF 
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advisement and render a decision on the reopening as soon aa w« 

possibly can. 

With t h a t , the hearing i s now adjourned. 

Thank you. 

[Whereupon, at 4.29 p.m. the hearing was 

concluded.] 


