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This decision will pe orinted in the douna volumes of the
[.0.C.2d sert1es at a later gate,
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SANTA FE SOUTHERN PACIFIC CORPORATION -- CONTROL -- SQUTHERN
PACIFIC TRANSPOPTATION COMPANY

Decided: July 30, 1987

Petition to reoper proceeding denied. DNivestiture process
discussed. lrustee's resjonsibiiities under 1ivestiture
discussed.

' Appearances as shown in prior decision, and ir adaition
B.tt* Jo Christian and Douylas J. Babb, for the Burlington
orthern Raiircaa Company

QECISION NO. 22
8Y THE COMMISSION:

3y decision servea Octoper (U, 1986, the Commission dented
the appiication for prnposec cansalization 2f zhe 3cnca Fe
Southern Pacific Corparation (SFSP), parent of The :t:onison,
Topeka and Santa “e Railway Company (ATSF), and the Southern
Pacific Transportation Compar (SPT). Santa Se Southern 2acific
Carp. - %on. -~ Southern 2acifis Transo. 0., & oo oetad IO
{ tnitlai gecisian. ~DRI1CANTS aSKked 4 "0 . coben the
arocseding because of cnangea circumstanceas resuiting 1n new
avidence concerning competitive impact, aJubiic senefits, and =ne
financial condition Jf the railroad that woula justify the
aroposed aerver. Je decliine =0 regpen this sroceeding, </

3ACKGROUND

The scupe and nistory of this case are well <naown 2na wil)
Je repeated nere only t0 the axtant aecessary “or 3 2roper
ingerstanding o9f the 1ssues. The orimary ajppiications seek
iuthority for SFSP to control SPT and certain 3PT
iubsiqrartes,:/ with a view % the uitimate mnerger 2f zhese

/ Cmpbraces 2150 the suonumbered proceeailngs 'ndicated in Santa
2 Southern 2acific Zarn. - Con. - Southern Pacific Transo. co.,
£ lelsincall tUTy No & NG Ny &

i~ This decision refiacts the vota taken at che cune 10, 1987
pen confarence.

=/ Jn Maren 22, 1984, SFSP filea an appiication aursuant -o 49
Jod.0. 112%3 For authority fo control SPT and its zransportation
subsiaiartes. SFSP currently conirois 3anta Fe [naustries [(SFI),
«icn owns ana .ontrois ATSF, Santa Fe Trail! Transportation
.amoany (a notaor carrier), ang other ratl ana tgna-rayl
:ompanias. SFSP also controis the Soucthern 2acific Comoany
SPZa), wmich controis SPT ana other compantes. 3PT controls.
througn 2wnersnio of 38,3 percent of 'ts STOCK, the 3t. .ouis
southwestern ialiway Company (SSW), owns or controis =hree motar
carriers, and controls orF nas an iaterest in ather ~ail
darriers. 4Authority is also souant =0 merce ATSF ipa 3PT 'nto
1ewiy-formea corooration, the louthern “acitic ine .anty "e
‘arlway Comvany SPSF ailiway), i wnoily-owneu ; gsialary ar
SFSP. Also filea an March 22, 13384, wvas 3 ~2iateq a0tor :arrlar
ippitcation, ML-F-i5028, Santa Fe Southern 2acific Cornoration -
23cific Motor Trucking Companv, Pacific MOTOF 'rANSPDOFRE .omoany
ind .QuilsS 4eliar Lacoroorated.
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companies with ATSF. The new carrier wouid be named the Southern
Pacific ana Santa Fe Railway vompany (SPSF Raiiway). SPT stock
and asgets have been held in a Commission-approved voting
trust.®/ SPT's former parent, SPCo and SFI were previously
merged to form SFSP. The non-rail merged entities ana assets are
not involved in these proceedings.

Responsive applications seeking various conditions were
filed by several protesting railroads. These carriers are:
Denver & Rio Grande Western Railroad Company (DRGW), Kansas City
Southern Railroad Company (KCS), Missouri-Kansas-Texas Railroad
Company (MKT), Tex:s-Mexican Railroad Company (TM), and Union
Pacific Railroad Company-Missouri Pacific Railroad Company
(UP/MP). Burlingtin Northern Railroad Company (BN) did not
oppose the origiral merger plan but reserved its right to oapose
the transaction if it were materially modified to accommodata
opposing parties. The United States Department of Justice (DOJ)
Jpposed the merger, wnile the United States Department of
Transportation (DOT) supported it. OQther State and Feaeral
agencies, labor orgiznizations, shippers, and other railroads also
participated in the proceedings.

In an open conference nheld on July 24, 1986, the Commission
voted to deny the merger, decause the transaction's
anticompetitive effects outweighed its potential puolic
senefits. The Commission also vited =0 require apnlicants o
suomit & pian of divestiture.

On Septemoer 3, 1986, subseguent %o the confarence dut griaor
L0 tne issuance Jf the written decision, appiicants requested
that we: (1) reopen the proceeding for the ourpose af consideriag
new 23vidence ana; () zerfer issuance JF a written decision
impiementing the vote at the Juiy 24 conrerence until the new
2vidence nad Jeen recelved and considered. .- QJecision Na. 26,
{not orinted), served October 2, 1986, the Commission ieniled the
Jetition %o the 2xtent it reguesteq a dgererrai of the i1ssuance of
1 decision. However, 1T neid ‘n ipeyance “ne request tao ~agpen,
70ting that a2ppiicants were attempting "0 negotiate voluntary
igreements 0 resoive the inticomoetitive ispects of the nerger.
“he Commission indicated that it wouid de ~eceptive :0 ~egpening
e Jroceeqings 0 <Jnsider changed circumstances matartally
arfecting our de. stan in 1nitiai decisiaon. finaiiy, the
gmmission suspencsd "va@ “squirement that ipplicants suomit 3
i1vestiture ian :nti1 4 final ruling was nade on tne getition to
~eopen.?/

Jn Jcrtopber 10, .986, "he Commission ‘ssued its written
1ecision Jdenying the appliicatian 4na 2mbraced Jroceeaings. {t
recngnizea the sudstantial Juoiic denerits the merger w~ouig
2roduce 'hrougn raducad Ltransportation :0Sts and improved servica
for smopers {owaver, :the narmrui arfacts ar the :=ransac:ion
~vere found 0 e Jreater. sarticuiariy on the West Cgast anada 'n
the Cantra! :na Southern Corridors.?’

<’ Subject =0 cartaln :ondaitions, the Commission ipproved the
Tarms Of the ¢OTing Trust :greement in i decCisSiGn 'n tNIS
"roceeding _not orinted), servea Jecemoer I3, 1983. Juestions ar
compiiance ~ith the Zerms Orf the trust were reviewea 'n i
iecision n this oroceeding (not sr*aced), served Fepruary 27,
1987.

if “he "ommission iiso *ejacted as Jremature i oetition Qo ~=0pen.

ana@ ~ecaac aer Tiled by the dattomai [(ndustrrai Transportation
-2aque.

3/ Zgr axampie, tne Commission “sunma that SPSF lailway would nave
Jad @ narxet srare of Jacific Coast rail rarfic in axcess »f 20
arcent. ‘n the southern .grryaor, SPSF lairlway wouia have- naa
'eariy 4n iDsolute 70nODOIy  over raili :ransportation. “or -~ail
srarfic originacting or sarminating 'n the 3an Francisco 3ay Area,
3PSF Railway wouia nave neia more than in 35 Jercent narket

snare.
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The Commission considered wnether conditions could be
fashioned to provide adequate mitigation for the loss of
competition. [t concluded that_the proposed -.ncitions were not
shown to be effcctive remedies.’/ As here pertinent, the
Commission did find that the exTensive tra~kage rights proposed
by UP/MP to operate over the Southern Cor. .dor and into
California and by DRGW to operate over tne Central Corridor and
into California woulad apparently alleviate some of the
anticompetitive effects in those areas. The Commission declined
t0o approve the merger subject to those conditions (and certain
other minor conditions), because they couid create other
anticompetitive effects and would result in a major restructuring
of the trarsaction which could have significant unforeseen
consequences.

We were reluctant to impose the UP/MP and DRGW conditions in
light of the economic burden the might place an the newly
created system. We concluded that it would not be in the public
interest simultaneously to create a consolidatad railiroad and to
place it under such pressures that its chances for success were
seriously compromised. Throughout this proceeding, appliicants
characterized cach aof these sets af coaditions individually, not
%o mention in combination, as "deal-dreakers.® We noted that
imposing the conditions would risk 2iluting the :raffic base for
ail the comperitors and ijeo0paraizing the success of the nergea
system. We héa refused =0 'nduige 'n this sort or restructuring
in tne fast, ind we affirmed that position in the prior
decision. We felt compelled to deny the merger proposal in the
apsence of a soiution that would both resolve the identifiea
ant:comperitive proolems and furnish us with a dasis %0 axpect
that the nergea carrier wouid necome ind remain : strong ara
arfective competitor.

The Commission 2iso ruled that SFSP wauld rave %o tivest
e1ther SPT or ATSF,Y/ requirea that a divestiture sian se
supmitiea within 20 Jays (which w~as stayea 5y Decision Yo. 25.
5uUDra), ana@ raserved jurlsdiction Tor the Jurpose of overseelng
he 32i1vestiture 2rocess wnich 4d@s Ilven 3 W0 year Jeroa -ar
omgieti.n. l@porting requirements were 'moosed -9 1ssure
yraeriy divestiture.

On Jecemper 3, (986, ippiicants filed i suopiement =0 -heir
2ariier petition toc r20pen. Appiicants 1id not cnailenge aJur
irtor “indings =hat the nerqder 'tseif ‘s inticomperitive sut
“ather orferea to0 snow tnat the iareements -hey "ad =ntered 'nro
“ouiag surficrently ameiiorate these anticompetitive arfects sa is
10 make the oroposed =ransaction aippraovaoie. {n Decision No. 27

not orinted),servea Jecemper 16, 1986, ve nermitted nther
parties to reply Dy 3adressing wnether applicants naa satisrfiea
our regulactions for reopening. “Repiicants were also reguestad -o
suggest 2an aipproortrate oracedurai scnedule f the sroceeaing were
~eopened.

After consiaerina the suppiement ina =ne replies. ‘n 3
iecision in this oroceeging not Jrinted), carvea Fepruary J,
1387, the Commission conciuded that appiicants nad not submittea
4 comprenensive oroposal, as oreviously directed. They were
jiven 10 days further to suppiement their getition. «e reminaed
ippiicants that "they nave <he nurden t0 snow :nanaced
ctrcumstances,’ ana ‘[t]lhat test is not satisfied simpiv a2y an
2Xpression av “heir new w~i1llingness %o iccapt conaitions.” The

in iadition, tnhe Commission found that cartain yther
orditions sQugnt were 10t wvarranted, decause thera ~44S "0 narn
0 cOompetition !n tne ireas :hey iadresseaq.

g iection (¢} ar the Voting TrustT AQreement committag FSP %0
seil =nhe 3PT, Sut wve recognized 'n our Jctooer L0 dfecision Lhat
sale of 3IPT was not 31 Commission condition, ina zhat itvestiture

may in the aiternative be satisfiea 2y sale of ATSF,
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Commission stated that the petition to reoven wouid be granted
only if applicants aescribed their proposai in sufficient detail
and satisfactorily addressed all of the problems that had been
found to be present in the merger. Applicants were required to
indicate the evidence ‘hey would submit and how that evidence
would address the effects of the merger, including the harm and
the benefits. Other parties wcre allowed an opportunity to
comment on whether applicants had complied with the criteria for
reopening.

Applicants have made a timely submission in Stsponsc to that
decision, and several replies have been received.d/ 0On May 14,
1987, we heard oral argument from the parties an whether our
requirements for reopening had been met.

STANDARD FOR REQOPENING AND POSITIONS OF THE PARTIES

The Commission may reopen a proceeding because of material
error, new evidence, or substantially changed circumstances. 49
U.S.C. 10327(g)(1). Under our regulations, a petition to reopen
must state in detail the material error or indicate that the
prior action will be affected materially because of new evidence
or changed circumstances. 49 CFR 1115.3. When a party seeks to
introduce new svidence, the avidence must be stated briefly, must
not appear to bde cumulative, and 2xplanation must be given as %o
#Ry it was not previously adduced.

Applicants nave now sresented a proposal 3f oroad scope
that they allege addresses the probiems identified in the initial
decision. They state that changed circumstances result from the
availability of evidence concerning the cumulative affaects of
igreements they nave reached with other railroads on traffic
arajections, pubiic nenefits, the financial viapility of che
~ailroaas, and the consequent competitive impact. They urge :that
the agreements they nave reacned are :ailored to meet their
toncerns and those of the Commission; that implementation of
these iagreements as cart aof zonsoliicatior would illeviate :he
inticompetitive Jrobiems that we i1centified; ind :that, >ecause
Ne igreements resulted 7‘rom irms-iength neqoriatigns, there ‘s
some assy~*"<n that the ooerations aire oJracticai. [a the
supplenent their petition o reopen, applicants 1ncluageq
-op1es or the agreements. They ire summarized artefly nere for
zanvenience. -¥/

L. Aoplicants would grant UP/MP overnead tracxage ~ignts
cetween 1 Paso, TX, and Coiton, CA (via Yuma. AZ), with a rignt
0 serve ‘hoemix, ~Z, Jy means af trackage rignts over Jrancn
lines. "hey w~ouia iiso grant JP/MP overnead :rackage ~rgnts
setween Colton ana Lathrop, CA ‘via Mojave, Tulare, ina
fercea, CA). Finaily, ippiicants wouid 2raovide i competitive
aricing authority far UP/MP it Richmona, CA, and it SPT-ATSF
ommon Joints Detween: [a) Caltan ana Lathrap, CA; and (b)
intioch and “artinel, CA.

‘n return, JP/MP wouid grant SPSF Railway overneaa trachage
~1gnts Jetween: (a; sierra 3ianca ina 319 lanay, X, ~ith i1 rignt
0 31CK up Oor set out cars it Jailas, Fort Worth, 2ecos, ana
Sweetwater, TX; (b) Si. Louis, "0, ana Chicago, [L; (c) 3ay City
ina *lacedo, TX; ana (d4) Jicnita ind 3enedict, XS (via Jurana,

§. %

Appiicants wouid anter 1nto i 'onge-ferm 2xciusive laase
«ith W far IPT's lines: (a) setween Jgaen, UT, ind 3oseviile,
o & Jetween .eso, IV, ina <{lamath Fails, JR; ina ‘¢! aver
:artain odrancn lines. They wouid 2iso oJroviae ORGW with trackage

7/ 4n1ie ve nave considered 3l -he supbmissions, th1s zecisiaon

Joes ot ;oeciticaily iaddress 1i1 of znem.

;11 “he igreements negotiatea with JRGW ire “urther suppiementea
Jy igreements JRGW suomitted on HYarcn 26, 1987.
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rights aver most of SPT's other lines in Oregon and over lines in
California to the Bay area and through the San Joaquin Valley to
Bakersfield, connecting with the leased lines. at Klamath Falls
and Roseville, respectively. Finally, they would provide DRGW
with rate access on Central Coerridor traffic to and from SPT-ATSF
common points and ports in the Los Angeles area through a
Yoluntary Cooperation Agreemen=:,

3. Applicants would grant MKT overnead trackage rignts: (a)
between Dallas and Midlothian, TX, with a right to construct
access track to the Mazda facility at Midlothian; and (b) over
SPT's line between San Antonio and Sinton, TX, with the rignt to
connect with the MP track between Sinton and Corpus Christi, TX,
and access track to the SPT-TM yard at Corpus Christi. MKT would
also be guaranteed reciprocal switching access to a named
facility at Houstom, TX.

4. Applicants woulc cooperate with TM to preserve existing
traffic and operating relationships on all Mexican traffic moving
via the Laredo, TX, gateway. They wouid keep open all routes
with TM via Corpus Christi and would establisn through rates with
TM comparable to SPSF Railway's razes via the Eagle Pass, TX,
jateway.

5. Applicants would aiso cooperate with the Chicago inag
Nogrth Kestern Raiiway Company (CNw) =0 oreserve axisting :raffic
dng gperating reiationsnips an trafric interchanged at <ansas
City, St. Louis, ana Chicago. They wouid keep apen all througn
routes and adopt existing joint rates via those gateways and
provide nondiscriminatory service on CNW traffic. These parties
nave r~eacned an agreement on Jivisions of Joint rates.

Arguing against reapening, 20J J4rges that, altnougn the
igreements geograpnicaily cover most of the traffic sunject to
loss of comoetition, they wouid not maintain existing arice ina
service competition. This is because of :the Tack of airect
3@rvice 'n cartain areas srovided or ‘n the jgreements | the san
<Qaquin 'allay ang sther “aiiformia 30i1nts). Further, 't irgues
that sjroplems ~itnh the :camnensation terms nay ~esuit in 0NQDOI Y
ar1cing, colilusion, and aaditionai requiactton. 0JQJ :iso allages
*hat ipplicants' arficiancy :iaims 10 aot Jutweign the Jotential
narms or merger, Jecause tney ire speculiative, iaconsistent with
ipplicants' zarlier 20sition, ana ichirevapie without nerqer.

<CS irges tnat, rather :=han regQpen -he aroceeding, we snoula
‘ény reooening ing 2eqin i livestiture Jroceeding, <CS states
-hat, once 1t nas nad in 20pOrtuniIty o 2axamine SPT's iccounts
ina oronerties, 1t ~111 aake in )ffer %0 icauire SPT =hat wil! oe
tiearly in the Jupiic i1nterest,‘l/

{C3 argues that the axtraordinary reiier sougnt oy
ippiicants ~uns counter %0 the sresumotion of finality, and that
in iiternative 's availabie =g ippiicants. famely, %0 rile 2 new
ipplication for nerger under 49 J.3.C. 11343, (CS “urther iraues
“hat 3opiicants “ailisa 2o neet the r~sqQuirements JF Jur “edruary I
lecision secause thelr statement OT Jenerits is soncliusory, aina
“helr contentions :ire not :reditie :ina are irracancilapie with
their 2ariier psosition. KCS states :that, 'f t=his Jroposal
jvercomes :tne orobiems named >y the Commission, as irgea oy
ippiicants, them 't is 3 new ind aifferent transaccion requiring

+1/ At =he oara’ irqument, <CS -sqguestea zne Commission, snether
7e ~eopen or 10t, "o ~fequire that jarties 'nterested :n
2urcnasing 3PT 2e ailowed iccess S0 200k3 2nd recoras,
jronerties, 2tc. s0 that they zan formuiate an affer. [ i1iso
iSked 4 <0 21rect ihe trustee o0 jeiect 2 Jurcnaser ing -o ;oin
n in 3ppiication T the ocurchaser s & carrier) ar =3 .onciuae
the sale (1f the surchaser i1s i nonecarrier). (€S 1is0 innouncag
shat, T 1T vere seiected as the jurchaser, 't ~ouia saek in
2Xemotion under saction 10505 for tamporary autnority to nanage
ind oonerate SPT,

e
Q
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new data and a more lengthy procedural schedule than that
proposed by applicants.

BN argues against reopening on the basis that there are no
changed :zircumstances, Jjust a new willingness on the part of
applicants to accept previously rejected conditions. BN also
argues that the evidence charactarized as new by applicants was
previously available. BN statas that our February 3 decision has
not been satisfied because applicants' evidence has not been
identified, there are unresolved compensation issues, and there
will be a lack of service competition in the San Joaquin valley,
BN also argut! that applicants' new estimate of benefits is
1-plausiblc.__/ and that reopening is not a proper vehicle for
analyzing this major restucturing. B8N urges that the proposai bde
treated, if at all, as a new application, and that the Commission
dccord other parties the full procedural rights that would apply
in a new case.

DISCUSSION AND CONCLUSIONS

Applicants have sought reopening solely an the grouna of
changed circumstances and new evidence associated with those
changed circumstances. Aoplicants have statea they accept 11l of
the finaings ina conciusions in qur 1ritlal decision as correct,
including those reiating to :the inticompetitive affect or the
transaction as originaily proposed, as the law of the case.
Moreover, appliicants have expressly abandoned the “failing firm"
theory as a supporting basis for merger. They acknowiedge that
J0th ATSF ina SPT can stana alone. 3ecause: of* these fositions
70w taken dy aippiicants, materiai aerrop 1S not it 1ssue.

Applicants' petition ang suopiemental avidenca fail tg
cgnvince us that this droceeding snouid je reopened. Aopiicancs
‘ave negotiated severai agreements with other =~3ilroaas. While
curporting o solve :he inticompetitive Jropiems ve iaentifieg
Jur ‘nitiail 2ecision, -hese igreements contain very iittla :hat
'3 truiy new or cnanged. {naeeda, mucnh of :the “new 2vigencea” can
Je Jeemea mereiy cumuiative.

Nearly 2111 aof the irrangements for ftrackage rignts, l!ease of
lines, or other Joerations 3y raiiroads arevigusly joposing this
nerger wsere within the scope of -he zonditions areviousiy
2rooosea 2y these -~ai1ircads, resistea oy :ppiicants, inu rajected
TR JUr 'nmitiail decision. Fop :xamoie, the iouthern Cgrr-dor
trackage rignts sranted g UP/MP oy ippiicants are largeiy :the
same is those UP/MP ariginaily jougnt. The same ‘is true af the
JRGW trackage ~1gnts. (ts Jroposai to liease 3PT's Canrrai
lorridor lines 2ast of Klamath Fails ana Roseviile is ar
supstantiaily the same nature as *ne Jurcnase/trackage rignts
JRGW ariginaily squant.

The fasmioning 9F sucn iognditions nas jeen iargeiy w~ithin
ippiicant's zontroi iuring the =2ntire course 9f znis araceeaqing,
The circumstances wnich nave iiready cnanced ire, ‘'n 2ssence,
mérety cnanges oT J0si1tion rather than axcternai Jccurrences. {n
our decision served “eoruary 3, 1987, we iamonisnea sppiicants
“hat the cnanged circumstances :-est w~ouid fOT 2@ satistied simoiy
dy 4n 2xpression of their new v11lingness to accept <onaitions,
Y@t this snift in attituae ‘rom fesistance %0 icguiescence is -he
arimary circumstance :nat nas inangaa. e cnoose not g illow
nerger appiicants ain JoporTunity o, 'n arfect, seek
:onsolidation twice: rfirst Jy taking i nard-iine Jreliminary
ipproacn cowara ne ‘ssues of zgmpoetition ing iccentanie
<onraditions, tnen failing sack an i more concritatory ioproach if
-he 1nitial ipproacn ‘s insuccessfui. Througnout =nis
-roceeging, z:opiicants statea -hat -ne ajor .onaitions :nger

‘2, For axampie,
Zharactarized nhe -
the /iabiitity iraq 3
iervice2 'morovement
7 che aremises ina «ith jart of the methodoiogy usea in
taicuiating the seneficts.

t states ctnat appiicants oreviously
cnaitions 1is dradatory a1emands “hat =hreatan
urnose 9r :he nerger ind :nterrvtare “1th zthe
S 2nvisioned. 5N 1is0 takes 'ssue #1Th nany
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consideration were “deal breakers" and/or were operationally
not feasible. We do not think that permitting reopening to
dccommodate changes in litigation strategies is in the public
interest, nor is it consistent with the strict deadlines that
Conzrcss ? s mandated for handling mergers. See 49 USC

113 5(c).23y i

While not an element of our statutory or regulatory
criteria, we are not unmindful of the practica' zoncern for
time. A substantial amount of time has already baen spent in
entertaining the original application and more t:me would have to
be spent in considering the revised praoposal. hile Congress has
not established procediral deadlines for our crnsideration of a
consalidation procaed’'ng on reopening, the st tute clearly
reflects a Congressicial mandate for expeditious disposition of
merger proposais. 49 u.S.C. 11345(b). To 2ilow reopening and
extend this proceeding largely in order te accommodate
applicants' new positions on the competr.tive effects of their
proposal and on the conditions they are now willing to accept
would not be in harmony with this Congressicnal purpose.

In aadition, reopening would effect an unlimited extension
af the voting trust arrangement under which SPT has been held so
as to insulate SFSP, ATSF and SPT from violation of unlawful
common control provisions of the [nterstate Commerce Act. we 4o
not deiieve it to be in the public interest to continue tnis
tempaorary arrangement with n0 assurance tnat we wouid uitimately
approve the transaction. [t is zssential to reopening an the
basis of new evidence and changed circumstances that any such
information, taken as presented, would so materially alter aor
change the case that one might nué* reasonabiy reacn conclusions
Jifferent rrom the ariginai canciusiaon., Un the avidence
presented, we 20 not now Deiieve the initial decision weouid
change. I[n fact, the nature and scope of the %ransactions shen
ind now proposed may increase competitive narm rather than
idequateiy ramedy such concerns.

Furthermore, the igreements, on their “ace, fail =2
iileviate all of the anticompetitive affacts ~e idencifiea. [n
jJarticular, ~e inaicated that the merger could not Je Jermittea
0 eitminate rail competition in the 3am Jaaquin Jallay, I[n
rejecting the independent ratemaking authority oroposed oy <CS,
~@ made it clear that snippers were to be afforded the Senefits
)f Joth rate and service competition. 7at tne SFSP-uUP/MP
igreement w<ouid not permit JP/MP o provide its aJwn ‘ocal service
in tne san Joaauin /alley. The pricing suthoryty 3Jrancea JP/MP
s not suostantiaily d41fferent from <CS' 2roposai iand woula 1ot
arovige service competition for traffic moving %o ana from San
Joagquin Valley points via the Southern lorridor. We aiso
1ndicated that traffic originating or terminating at SPT
axclusively-served West Coast points wouid nave %o De issured of

L3/ The situation nere is different from ireat Yorthern 23, -
Terger - Great VMorwhern, 331 [.C.C. 228 (1G67 . Nortnern .1nes),
#Nere he .ommission reopened the proceeaing after 'nitially
Jenying the merger application., Althougn the stanaara for
reopening was 7ot as ciearly definea as 1t is toaay, wnen
ippiying the present statutory criteria 1t is clear that :he
iorthern Lines sroceeding was reopenea for material arror is well
is <nanged circumstancas and new avigence. Jn reagpening, we
recognized that :the 2ariier decision nad 2rroneous!y 'nterareted
ine statute 4na that arroneous interpretation nac natervaily
arfected the agency's analysis. Northern Lines, 331 [.,l.C. at
269, Moreover, tne changed circumstances 1n lorthern Lines
ifnvolved 3ppiicants' igreement to specific conaitions :ne
Sommission naa tdentiriea is necessary 2 2naple 3xisting
~ai1lroads -0 compete igalnst the New -ompany. iere, 'n contrast,
e Jere unapie =0 state wnat zonaitions w~ouid resgive :he
competitive oropiems igentified in oQur ini1tial Jectisian,
Applicants' attempt tO0 do sO now is not a mere response %o a
specific finding, dut 31 comoiex web af conditions that would nrave
1 drast? impact n the western raiiroad systam,

-
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im availaple: Central Corridor rguting in a post-merger
environment. However, the SFSP-ORGW agreement does not grant
ORGH access, either direct or tirough SPSF gathering operations,
to 211 such SPT points in Califernia. These flaws are an
edditional indication that the expenditure of more time on this
application weuld not be in the public intarest.

Even overlooking these gaps between our evaluation of the
anticompetitive effects and applicants' present attempts to
adddress them, we are confronted with a complex set of agreements
that promise to alter significantly the relationships between
major western railroads. In our initial decision, we emphasized
our reluctance to engage in major railroad restructuring and to
rearrange traffic patterns in ways that ~ight have unforeseen
cansequences. We do not find that SFSP's negotiation of these
agreements makes us sudbstantially less concerned about the
possible consequences of this rearrangement. The UP/MP and ORGW
agreements are interrelated, and the failure of any significant
provision of either might render the entire ravised competitive
structure tneffective. For exampie, one major impetus for this
new proposal appears to be approximately 1,000 miles of SFSP
trackage rights over UP lines that were not 2 part of the
previous praposal. While we ancourage cooperative affarts
Jetween railroads, we are deaiing here with a compiicated set of
arrangements mnade Jy severai western railroads now in comoetitian
#1Th" 2acn” ather i1Cross =wo ~a1l carriqdors.. +e ire disinciinea :o
rfiSK The 30ss1b1iity of coilusion ana marxet spiitting zhat migne
resyit from- such an artificial, settlement induced
rattonalization of the western rail system.

[m combinatiaon,. “hese: concerns. nave  cersuaded . s: -0: 2xercise:

Jur veei 1. recogmized: aiscretion: it Th1s’ areas T0° i1eny: regoening..
3ogwman' Transp. ‘. Arkansas 3est “rejant System, 419 J.3. 281,
;I§71); Jnmit2g states /. -lerca Ayto -reiqgnt ._ines. [nc.,
. 336-333 | 1940 ; ;EE /.. s@rsey LiTV, J4& Jede U3,
;EE v.. 3rotherrcog Jr .OCOMOTIVe- sagineers, 0.
e SI1D0°GDee 2T 3\ Uswe uunes 3,. .587).. n 'naicating
Jur- Jctooert 3, .986° i1ecision: that we- were-wiiling I3 Zonsiacer
“=opening, we meant 0. Ilve ippiicanTts avery r~easgnmabie
J0pOorTtunity 0 JertectT thelr 'nitiai Jroposai.. <& 11a 20t ~1sn
jrematurely -0 ~eject igreements :tlat .ere- oei1ng neqaotilatead ind
iNat ~e- nad’ 70T nNaag the- chance- ©Q: 2vaiuate,. [nsteaq we: cnose it
inat 201Nt Q0 2@ receptive: 10 iny moairieqa aroposal that
2xpiained 'm Jetali now 't wouid 2e- cONsS1STeNnt «ith <ne Jupiic
nterest.. ‘avina nag :he- 20POrtuniITY 0 2xamine  InNe LCMDIATE
jackager that :uDlicanTts nave 2resented, ~& ZTInK 't continues o0
lgser tonsiaerapie Jropiems. 00 iCancTs nave- nQTL. N Jur 201ntam,
lemonstrated titat. ~20penIng ind ‘urther 1earings. :ire ~arranted.
“atrness %o ail sarties ina 0 the Judiic requires aromot
termination 97 Jur consideration of appiicants’' Jroposal ‘n Tiant
3f Jur vlew that =ne 'n1tiai 1ecision vouiad not 3e :tnanded 2y
shat aviaence.

: ke

Juring the Commision’s :ansigeration 37 ~200ening, <CS
~aguested that the Trustee: ce Jraered -9 make PT :nrtormation
ivaliaple:s “0: orospective« cuyers.. .e-indersrtana :he: <CS resguest
0 2eroner TOor immeqalate: refease: 27 1arormacion S0 ouvers in
igvance: oT “ormuiation or suopmMIsSSiom OT 2 dilvestiture: nilan: oy
SFSP.. dJes deciines tg0 cranc :the- <CS ~eauest.. :FSP 's unaer in-
joitgation imoosed: 2y thi1s Commission Io: aresent i 2Jian o ~his
igency. .ikewisa se tave- 11recteqa Ine Trustee To “acriitace ina
iSS1ST The 1ivestiture  orocess. ~S Ihe Jrospective sailer v PT
5TOCK ind :ssers, LFSP may vism 7TQ insSTruct :ine Trustee -3 nake
zartain SPT information ivailiapie 33 Jropective 3Juyers.

{owever, Jur ~squiring -~2jease 1T 3PT 1ata =0 jotentiai Juyers
10w 11QNT vary seil 11srugtT the 11vesTITuUre Jrocess ina ‘nterrare
ath IFSP's ‘ommission-imposea :uties 1S @il iS5 Tne Trustee-
1ucres.. ,Aoui Q. (T her necessary it iny times,. “her “rustees 1ay

;eex: juldance ‘romt Thes gmmissiom ~2garaeing TS iytias. o
“agriitacte ind 3iSS1sST the Jivestiture 2rocass.:*

-/
.
——

-%/  jur Jraer sarved ‘epruary 27, .8986, regaraing the :rustee:
—

~oie M I3MMUNICATIOR ind ‘nTrarmation snartng ~eamains :n
Jperative lulde.

O
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We are instructing our Qffice of Compiiance and Consumer
Assistance to continue monitoring operation of SPT under the
voting trust agreement during the coursc of the divestiture. The
Trustee and applicants are referred to ordering paragraph numoer
two in our decision in this proceeding served June 30, 1987 (as
modified on July 2, 1987), for a description of their initial
responsibilities with rescect to the divestiture.

In our June 30, 1987 order, we directed SFSP to submit a
divestiture plan within 90 days, and thereafter quarterly
reports. We will not direct SFSP to serve copies of the
divestiture plan on parties to this proceeding. To do so would
be an unnecessary action in the divestiture process and entail
additional expense and administrative burden for SFSP. Instead,
the plan will be made a part of the public record and interested
persons may review it at che Commission or they may contact SFSP
for a copy of the plan.

As to the divestiture plan itself, we do not wish to impose
requirements or restrictions that might hamper the parties in
arriving at an expeditious and sound solution. We do except the
plan to describe in sufficient detail the anticipated approach
and procedures to accompiish divestiture.

We also ordered that interested parties couid file comments
within 20 days from the date aof filing of reports. Je w«isn :0
make clear that the purpose of the airective requiring i
divestiture plan 1s to ailow us to oversee the process -0 2nsure:
(1) that an orderly divestiture is completed, and (2) that the
divestiture is consistent with the public interest. Although we
intend to see that viable competition remains .in the ireas served
0y the two railroads, ~e 40 not intend to 1irect SFSP regaraing
the sale of its property so long as these concerns are met. Je
do not anticipate any formal action on our part unless and unti!
(1) there is action taken contrary to these guideiines, or [2)
the divestiture Jrocess leads o the filing for approvai of 31
transaction subject =0 our jurisdiction. At that time, of
:ourse, the “ormai 2roceeqaings ccntempiated in our statute ina
requiations wouid again ce arffective.

This action will not significantly irfect zither the iuality
9f the numan 2nviraonment 2r 2nerqgy cornservation.

[t 's ordered,

L. Aopiicants’' 2etition to reooen thi1s 2roceeaing 1s
jenied.

2. Applicants must submit 4 plan for 1ivestiture oy
Septemoer 28, 1987.

3. Jraering paragrapn numoper 3, 2T our ‘nitiail 1ecision,
ind oraerinc paragrapn + of Jecision lo. 311 ‘'n :=his oroceaing,
ire gJeieteaq.

4. This decision will e arfective on the jate servea.

3y the Commission, Chairman Gradison, Vice Chairman
Lampoley, Commissioners Sterrett, inare, and Simmons. Chairman
3radison and Commissioner Zimmons aissented in 2art w~ith
separate 2xpressions.

foreta . 1cuee
jecratary
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CHAIRMAN GRADISON, dissenting in part:

One year ago, this Commission denied the proposed merger of the
Scuthern Pacific aad the Santa Fe, apparently due to a feared lose
of rail competition. I said then and continue to maintain that
potential competitive pProblems were few aad soivable in light ¢
significant motor carrier competition and in light of the Commis-
sion's authority to fashion conditions upon its approval. Because
the Coumission would not recognize the potency of motor carrier
compecition and was reluctant co establish condicions o aicigace

perceived compecitive harms, :the applicancs wera permitted 0 pursue

reopening and to offer cthe Commission solutions o concerns :the

agency had enumerated. i

In the: days following, rthe lerger  ipplicancs worked -o arrive
At a series of agreements designed to solve all of the possible
problems highlighted by the Zommission and 2ven additional mactters
(environmental) aor iddressed 5y the Commission. Despite these
2fforts and desvite :the fact thac :the narcies nave osut Zorth solu=-

ions to compectitive oroblems (solucions :zhat would He thoroughly
2xamined 5y :he Commission an Teovening), the Commission 4as 1ecided
nerger orovosal 20 further considerarion.

I find :he cfationale orffered for ienial of reovening o %e
d.singecnuous. The Bajority merely makes conclusory scatements aibout
what it would find if the proceeding ware feopened and ‘urther
tvidence 2xam.ned. Particularly troudbling is the discussion 5% 4
:orpecition where “competitive oroblems” 1ire Slamed Sut snlv

Zenerally identified.
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The majority's decisions in this proceeding cont ".e to be
perplexing. The latest decision sends sometimes conflicting, some-
times circular messages. According to the decision, there were
competitive problems before, those problems have not been solved and
could turm out to be worse than before. The decision concludes that
ghc effects of the currunt proposal are too broad and unknown to be
explored. The aplicants are criticized for presenting non=solutions
but also chastised for not offering them sooner.

With those “explanctions,” the merger application is denied
with finality. 1If the proponants of the merger ind members of the
sublic 4o not understand, they are not alone.

The Commission {s wrong to deny reopening. Careful review on
reopening and ultimate approval of the aerger would have, I delieve,
resulted in a sctrong competitive rail service in the Westc, omne which
could avail itself of one~cime and annual savings both totaling in
the hundreds of nillioms of dollars. Zxpected 2fficiency zaina
40uld have senefited Socth privace ind ocublic i{ncterests. Insceaa, we
face a situation where the SFSP must divest one rallroad and aighe
zonceivably divesc .tself of Hoth. This process zould take several

"ore 7rears. In the meantime., ~he uncertaintv concinues.

TOMMISSIONER LIMMONS, dissenting im jart:

T join fully fa that part of todav's decision which addresses
sha pectition o reopen and states Our ceasons for denying :this
racition. I s~annot, 1owever, ioin in zhu 2a jority’'s discussion of
~he divestiture process.

Any divesciture proposal 72ust de comsistent with the p»ublic
iaceresct, ind :he Commission is rasponsibia for decermining :he
suolic iaterest in this 3acter. 3uc coday s decision indicaces cthat
he Commission will assume an essencially nsassive role in the

iivesciture. It 1lso zctively discourages he iling of zomments 5v
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interested parties, even to the extent of deleting references to
these comments in prior decisions. Given the level of interest
previously generated by the merger proposal, it is uarealistic to
suggest that commeats should not, and will not, be filed.

Responsible comments will greatly assist the Coumission in

determining where the public interest liaes.

.

In acknowledging that comments will be filed, I do not intend to
ancourage any unnecessacy delay in accoamplishment of the
divesctiture. Continuing uncertainty over tha future makeup of the
western rail system must be brought to an a2nd, and dilatory ctactics
2y any party s3hould not.%e tolerated. YNevertheless, cthe 2ajority's
haste in setting parameters for the divesciture process caam only bde
termed unseemly.. The Commission’'s Ceneral Counsel is currencly
addressing numerous .ssues involved in the divesctiture, Iincluding
appiicable stacucory provisions and che appropriace cole of the 32T
Truscee. 4is inalysis of ~hese i{ssues will be =2ntitled o careful
tonsideracion.

In summary, applicants and other parties should be aware :hatc
aot 2111 nembers of chis Commission view the divesciture process uis

aarrowiy 1s set out in tcdav's dacision.




