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By petition filed September 2, 1986, the Santa Fe Southern
Pacific Corporation (SFSP), The Atchison, Topeka and Santa Fe
Railway Company (ATSF), and Southern Pacific Transportation
Company (SPT) (applicants) request (1) that the Commission
reopen this proceeding for the purpose of considering new
evidence, and (2) that the Commission defer issuing a written
decision and order implementing the Commission's vote of July 24,
1586, pending receipt and consideration of the new evidence.

In support of the petition to recpen, applicants state
that they propose to submit new evidence "relating te (1) con-
ditions that could be imposed to ameliorate adverse impacts
that the proposed merger might have on competition. (2) the
deteriorating financial condition of SPT, and (3) increased
merger savings." In support of the request for deferral, the

applicants state that the issuance of a decision imp lementing
the Commission's vote ''could restrict their ability to fashion
remedies through negotiations or other means."

The Denver and Rio Grande Railroad Company filed a state-
ment in support of applicants' petition to reopen along with
a "Settlement Agreement and Memorandum of Intent Between the
Denver and Rio Grande Western and the Southern Pacific and
Santa Fe Railway Company." Other supporting statements were
filed by the Public Utility Commissioner of Oregon/State cf
Oregon Department of Transportation and the United States
Department of Transportation.

The Union Pacific Railroad Company and Missouri Pacific
Railroad Company filed a reply stating that it was not opposed
to reopening and ultimately approving the merger if it is
conditicned to remedy the resulting anti-competitive effects.

Replies in opposition to applicants' petition to reopen
were filed by the United States Department of Justice, the
Attorney General of the State of California, Missouri-Kansas-
Texas Railroad Company System, ICI Americas Inc., and Mazda
Motors of America (Central), Inc.
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Insofar as applicants seek reopening of this proceeding,
we will withhold ruling on this aspect of their petition for
a period of time to enable applicants to complete their
efforts to attain workable solutions to the potential adverse
impacts of the merger. In their petition, applicants state
that they are negotiating voluntary agreements to resolve
the competitive issues in this proceeding. Tf agreements
are negotiated which address those public interest issues
and not merely the privace interests of their negotiating
partners, the Commission will be receptive to reopening the
proceeding to give consideration to the changed circumstances.
Applicants should supplement their petition to reopen witch a
detailed description of their entire proposal and the eviderce
they intend to submit in support of it. They should also
include a proposed procedural schedule for the Commission's
consideration of their revised transaction.

As a corollary issue, we recognize that we voted in our
open conference to require applicants to present to us a
plan of divestiture. In view of our decision to hold applicants'
petition to reopen the proceeding in abeyance, the time
period for the submission of that plan, if ultimately necesszcy,
will not begin until we have finally ruled on applicants'
petition to reopen.

We are denying applicants' petition insofar as it seeks
deferral of a written decision for essentially three reasons.
Firstly, while applicants have argued that the issuance of a
decision will restrict their ability to negotiate remedies,
we are unwilling, as a matter of simple fairness, to disrupt
our normal decisional process to favor the applicants'
negotiating position over that of the other parties in this
proceeding. Secondly, the public interest requires us to
issue a reasoned decision on the basis of the record, particularly
in view of the substantial number of inquiries from applicants'
employees and stockholders, Members of Congress, Governors,
and the general public. Thirdly, our statutory and administrative
obligations require that we issue our decision in a timely
fashion.l/ See 49 U.S.C. Section 11345 and 5 U.S.C. Section
555(e).

1/ The record in this proceeding was closed on April 20,

1986 and certified to the Commission on April 21, 1986,

Oral argument was presented May 21, 1986. At an open
conference held on July 24, 1986, a majority of the Commission
voted to deny the merger application.
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Finally, the Naticnal Industrial Transportation League
(NITL) filed 2 periiion cn August 18, 1986, to reopen and
reconsider the Commission's "action taken in the in-tant
case on July 24, 1986 when the applications her2in were
Jenied." International Minerals & Chemical Corporation
filed a statement in support of this petition. NITL argues
that during the open conference at which we decided the
matrer "the Commission erred in . . . cutting off any dis-
cussion as to the possibility of granting the application,
subject to the imposition of conditions which would insure
the preservation and strengthening of competition between
and among railroads in the service areas affected." However,
NITL fails to demonstrate any material error as a ground for
reopening. Indeed, it cannot do so absent issuance of a
final decision.

This decision will not significantly affect either the
quality of the human environment or energy conservaticn.

It is ordered:

1. Applicants’ request to reopa2n the record in this
decision, along with support statements and tenders of
evidence, will be held in abeyance for a period of 60 days
after the issuance of a decision on the merits to allow
applicant:s e 'ortunicy to perfect a petition to reopen.

2. The Commission's order that applicants file a plan
of divestiture is stayed pending a final decision by the
Commission on applicants' petition to reopen the record.

3. Applicants' request to delay issuance of a decision
vn the merits is denied.

4. The petitions or requests for reconsideration
and/or reopening filed by parties other than the applicants,
are rejected without prejudice to refiling after a decision
on the merits is issued.

5. This decision is effective on the date served.

By the Commission, Chairman Gradison, Vice Chairman
Simmons, Commissioners Sterrett, Andre, and Lamboley.
Chairmen Gradison concurred in part and dissented in part
with a separate expression. Commissioner Andre dissented
in part with a separate expression.

Noreta R. McGee
Secretary
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CHAIRMAN GRADISON, concurring in part and dissenting in part:

I agree with the decision to the extent it delays the due
date for filing a plan of divestiture until after the Cc.1issiun

decides the petition to reopen. I would, however, ha = gran.ad

reopening now to permit new evidence to be filed and consicer. .

The maiority deserves an opportunity to articulate thei:r
concerns about the merger through a written decision. To this
end I support the majority's action in denying the request to

delay the issuance of the written decision.

COMMISSIONER ANDRE, dissenting in part:

I would have granted the petition for delay in issuance

of a decision and for reopening of the record.




This 1decision will be included in the bound volumes of the
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Finance Docket No. 3':~c-c:
SANTA FE SCUTHERN PACIFIC CORPORATION==CONTROL==SOUT!
TRANSPORTATION COMPANY

Decided: July 24, 1986

In Finance Docket No. 30400, the acquisition of control by Santa
Pe Southern Pacific Corporaticn of Southern Pacific
Transportation Company and its rail carrier subgidiariles,
and w2 merger of The Atchison, Topeka and Santa PFe Railwoy
Company and Southern Pacific Transportation Compcny into Tre
Southern Pacific and Santa Fc Raillway Company, are denied.
Related applications are also denied.

1/ This decision embraces Finance Docket No. 30400 (Sub=No. 1),
|

v
St. Louls Southwestern Railway Company--Merger Exemption--
Southern Pacific Transportation Compary; Finance Docket No. 30400
(Sub=-No. 2), The Southern Pacific and Santa Fe Railway Company=--
Control Exemption--Sunset Failwey “ompany; Pinance Docket No.
30400 (Sub-No. 3), The Scuthe:rn Pacific and Santa Pe Railway
Convany==Contrel Exemption--Central California Traction Ccrpany;
Finance Cc:ket Ne. 3040uU (Suu=-No. 4), The Southern Pacific and
Sant2 Fe Railway Zompany=--Abandonment and Discontinuance of
Servics Fxemypilon; ®inance Docket No. 30400 (Sub=-No. 5), The
Souther: Js¢lfic ad Santa Fe Railway Company--Use of Terminal
Facilities--Unice Pacific Raliroad Company: Finance Docket No.
30402 (Suo-No. 6), The Southern Pacific and Santa Fe Railway
Company-~-Construction Exemption--Los Angeles, CA; Pinance Docket
No. 30400 (Sub=No. 7), The Scuthern Pacific and Santa Fe Railway
Company--~Assumption of Obligation and Liability; Docket No.
MC-F-15628, Santa Fe Southern Pacific Corporation--Control--
Pacific Motor Truckirg Company, Pacific Motor Transport Company,
and¢ Louis Heller, Incorporated; Finance Docket No. 30420
(Sub=No. 8), "issouri-Kansas-Texas Railroad Company-~Trackags
Rights - Soutne'n Pacific Transportation Company Between San
Antonio and Corpus Christi, TX; Pinance Docket No. 3040C
(Sub=Mo. 9), Missouri-Kansas-Texas Railroad Company--Use of
Terminal Facilities of Missouri Pacific Railroad Company at
Corpus Christi, TX; Finance Docket No. 30400 (Sub-Mo. 10),
Missnuri-Kansas-Texas Railroad Company--Trackage Jights--Southe~n
Facif!c Trensportation Company Between San Antorio and Eagle
rass, TX; Pinance Docket No. 50400 (Sub=-No. 11), Missouri-Kansas-
Texas Railrcad Company--Trackage Rights-~St. Louis Southwestern
Rallway Company Between Topeka and Liberal, KS; Finance LCocket
Mo. 30400 (Sub=No. 12), Missouri-Kansas-Texas Rallroad Company--
Trackage Rights--Southern Pacific Transportation Company Between
Houston and Texas City, TX; Finance Docket No. 30400 (Sub-lo.
13), Missocuri-Kansas-Texas Railroad Company~-Trackage Rights--
Southern Pacific Transportation Company Between Hcuston and
Beaumont, TX; Finance Docket No. 3040C (Sud=Nn. 14), Missouri-
Kansas-Texas Railroad Company--Trackage ' .ights--The *t-hison,
Topeka and Santa Fe Railway Company Between Dallas and ward Spur,
TX; Finance Docket Ne. 30400 (Suo=-No. 18), Union Pacific Railroad
Company and Misscuri Pacilic Rallroad Company--Trackage Rights-=-
(1) Scuthern Pacific Transportation Company Between El1 Paso, TX
and Colton, CA; Bet:-en Mojave and Bakersfield, CA; Between
Colton and Mojave, CA; Between Bakersfield and Lathrop, CA; and
Between Sacramento and Oakland, CA; (2) The Atchison, Topeka ana
Santa Fe Railway Company Between Barstow and Mojave, CA; Between
Kern Junction and Cil Junction, CA; and Between Escalon and
Riverpank, CA; and (3) The Atchison, Topeka and Santa Fe Railway
Company and Southern Pacific Transportation Company Between 01l
Juncticn and Maltha, CA; and Between Martinez and Antioch, CA,
(Footnote continued on next pags)
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Michael W. Blaszak, Robert R. Cowell, Ronald S. Fla F
Terence M. Hynes, Ronald A. Lane, R. Eden Martin, Tﬁormuns A.
HIIIer, C. Paul Moates, Milton E. Telson Jr., Vincent F. Frada,
Juhn Maclonald Smith, Michael X Smith, BougTas T ephenson,
;us SvoIos, Stuart t. Vau EH, [ Vlcello, Eurt E. ngggl, JP.,
Louis F. Warchot, Nichard F. Weicher, WMichael L. Whitener, and

ennis W. son for Santa Fe Southern Pac ¢ Corporation, The
Atchison, Topeka and Santa Fe Railway Company, and Southern
Pacific Transportation Company.

Edward D. Greenberg, Robert N. Kharasch, Mark T. Priesin s
Kathleen Mahon, an Lchael E. Noper for MIssourI-Ransas-Texaa
Railroad Comgpany System.

William G. Barr, Paul A. Conley, Jr., James V., Dolan, J.
Michael Eemmer, Mark A- KaIaruE, crrest N. Rrutter, Gre |
Levy, S. William Livingston vr., charles A. Miller, UtvEd H.
Remes, Arvid E. Roach, 17T, blrglnia C. Watkin, and Lawrence F.
wzorek for Union Pacific Rallroaad Company and Missouri Pac [
Rallronad Comyany.

Joseph Auerbach, Harvey E. Bines, Robert G. Bleakne JP.,
Robert L. E;Iﬁoun, Robert R. Orieling, Eric ¥ishman, Morris
aker, v . _Schwartz, and HRobert L. Zimmerman for -he Ranzas

T1iT; Southern RaIiway Company and Louisiana and Arkansas Railway

Company .

Charles H. White, Jr., for The Texas Mexican Railway
Company.

Nell Hoffman Bonaparte, Susan Slnggsanti. Samuel R. Freeman,
Thomas B. Leary, Revin I, MacKenzie, ary Anne Mason, Georﬁe W.
a eter ot, Er

Mayo, Jr., E. Barrett Frettyman e, . Houssel c
cn Salzen, and Kendsil T. éan?ora for e Denver an o Grande

Western Railroad Company.

Douglas ©#. Cinsburg, Catherine B. Klion, Donna N.
fooperstein, Charlcs r. Rule, and James H. Weliss for United
States Cepartment of Justice.

G _Joseph King, Rosalind A. Knapp, Diane R. Liff, Jim J.
Marquez, John M _Egeon, Mary Bennett Reed, Higuel Rovira, and
Faul Camue with (or United States Department of Transportation.

Donaiu_ . Engle and Nicholas P. Moros for Burlington
Northern Aellroad Company-

feter S. Craig and Prederick C. Ohly for National Railroad
Fassenger Cor.oration (AMTRAK).

Beecher Rintoul for Associatinn of Railway Technical
Employees.

(Continuation of fcotnote 1)

Finance Docket No. 10400 (Sub-No. 18), The Kansas City Southern
Rullway Company and loulsiana & Arkanszs Railway Compaiy==-
Trackage Rights--Southern Pacific Transportation Company Between
Avondale and West Lake, LA, Between Feaumont and Houston, X;
Between fouston and Ga.veston, TX; and 3etween Greenville and
PFort Worth, TX; Finance Docket No. 30400 (Sub-No. 19), The Texas
Mexican Railway Company--Trackage Rights--Southern Pacific
Transportation Company Beftween Corpus Christi and San Antonio,
TX; and Finance Docket No. 30400 (Sub-No. 20), The Derver and Rio
Grande Western Rallroad Cempeny--Acquisition or Trackage Rights=~-
Southern Pacific Transportation Company E. “ween Ogden, UT and
Klamath Falls, OR/Roseville, CA, anu 3etwe.n Poilnts in

California, Oregon, and Nevada.
gk, T
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Richard H. Kraushaar and Harold A. Ross for Brotherhood of
Locomotive Engineers.

Debcrah S. Merkel for International Brotherhood of
Teamsters.

John O' B. Clarke, Jr., John J. Delaney, and William G.
Z.honey for Rallway Labor Executives' Assoclation.

Gordon P. MacDougall for Patrick W. Simmons, Illinois
Legislative Director for United TranspertatIon Union.

Nelson B. ladd, Jr., for Arkansas Transportation Commission
and Arkansas otate dighway and Transportation Department.

Janice E. Kerr, Vincent V. MacKenzie, and J. Calvin Simpson
for People of the State of Talifornia and the Public Utilities
Commission of Califcrnia.

Donald A. Reiter and Jonn K. Van DeKamp for the California
Attorney General.

Gordon S. Baca, Eugene E. Bonnstetter, Thomas A. Carroll,
and 0. J. Solander for the talifornia Jepartment of
Transportation.

Cwizht Bower for Colorado Department - Highways.

Micnael B. Rees and John R. Scheirman '-r the State of
Kansas.

Robert N. Hunter for Missouri Highway and Transportation
Department.

James W. Bolt and R.A., Waré for Oklahoma Department of
Transportation and Oklahoma corporation Commission.

Thomas E. Twist for the Public Utility Commissioner of
Oregon and che uregon Department of Transportation.

Jim B. Cloudt and Michael A. James for Railroad Comrmission
Texas.

Nelson Atkins for City of Compton.

James A. McKelvey for City of Fresno.

r

J. Michael Cavenaugh, Boris H. Lakusta, Cavid J. Marchant,
and Grace N. carke for STcy of Martinez and East 2ay Reglional
Park District.

Sandra J. Fox, Robert J. Logan, Steven A. Lancellotta,
Fenert L. Oswaild, chandier L. van Brnai:. ang haward K. Wheeler
[

Tor city of San Jonse.

Brien E. Xehoe and Frederick L. Shreves, II for Port of San
Francisco.

Sharon L. Ancderson and Victor J. Westman for Contra Costa
Ccounty.

8lair H. Checketts and Willieam E. Grass for County of
Merced.

David C. FPine, Colin Lennarc, Mark A. Pisano, and Katherine

£. Stone for Jouthern california AssSonriation of Jovernments.
R LU

L.
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David S. Ainsworth for American President Companies, Inc.

Kevin J. Dowd, C. Michael Loftus, and William L. Slover for
Arizona Electric Power Cooperative,.

Barry J. Brooks fcr ARMCO.

Lyman D. Griswold for CALCOT, Ltd.

Richard Harrington for the California Grape and Tree Fruit
“eague.

Victor Anderson lor Cargill, Incorporated.

Allen E. Parker for Hallidburton Services, Inc.

Ronald N. Cobert for LACKY Frelight Forwarders, Inc.

ichael C. Hanzel, M. E. Pstruccelli, Jechn A. Vuono, and
Richard R, Wilson for FFC Industries, Inc.

Dickson R. Loos and Barry Roberts for Sunkiat Growers, Inc.

Richard J. Munsch for United Statas Steel Corporation.

Marion Quesenbery for Western Growers Association.

Robert D. Hughes for Witco Corporation.

DECISION
THE COMMISSION:
SYNOPSIS

The primary applications seek authority for Santa PFe

thern Pacific Corporation (SPSP)é/ to contrel Southern

«4ifl> Transportation Company, and certain subsidiaries, and to
merge outhern Pacific Transportation Company and its carrier
subsidlaries with the Atchison, Topeka and Santa Fe Rallway
Company; and its carrier subsidiaries, for ownership, management
and cperation., Southern Pacific Transportation Company has been
Feld in a voting :ruati/ since Southern Pacific Company and
fanta Fe Industries, both non-carrier holding companies, merged
>n December 23, 1983.

lesponsive applications were filed by protesting rallroads,
sesking various trackage rights, purchase, and ratemaking
rondiicisns. These raill carriers are Denver & Rio Grande Western
lailroad Company (DRGW), Kansas City Southern Railroad Company
(¥C38), Missouri-Kansas-Texas Rallroad Company (MKT),
Texas-Mexican Railroad Company (TM), and Union Pacific Railroad
lompany-Missou~i Pacific Ralilrocad Company (UP/MP). The 'mited
States Department of Justice opposed the merger, while tre United
3tates Department of Transportation supported it. Other State
and Federal agencies, labor organizations, shippers, and other
rallroads participated in the proceedings.

B

3/ A list of abbreviations frequently used in this decision may
re found in Appendix A.

3/ See Finance Docket lNo. 20400, Decision Mo. 2, Santa Fe
3outhern Pacific Corporation - Control - Southern Pacific
Fransportation Company Tnot printed), served December 23, 1983
Tthe avocfng trust decision").
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In considering a merger application, we are required to
weigh the public benefits of the proposed transaction agalinst
iny harmful effects. The proposed merger is being denied
>ecause, as presently structured, the transaction's
‘nticompetitive effects outweigh its potential public benefits.
oreover, it has not been shown that the corrective conditions
.ought by other railroads would be effective in mitigating the
inticompetitive consequences of the merger.

The merger has the potential to produce substantial public
yenefits through reduced transportation costs for applicants and
improved service for shippers. These could be achieved through
ronsolidat.on of facilities at common points (particularly at
iest Oakland, CA, Los Angeles, Phoenix, Dallas, Kansas City, and
>ther points in California and Texas); more efficient use cf
squipment, resulting in fuel and maintenance savings;
onsolidation of the carriers' traffic and sales personnel,
engineering and mechanical operations, and other operatving
functions; and mcre efficient service through traffic rerouting
v“ithin the merged system, added run~through trairs,6 arg improved
olocking. The carriers' proposed operating plan specilles other
{umprevements as well.

ilcwever, the harmful effects of the transaction wculd be
. The merger would create a strong potential ror
substantial profits over and above any cost savings Ly greatly
iucing or eliminating competition, particularly on the West
0! id the Central and Southern Corridors. Speciflcally, the
ierged carriers' market share of Pacific Coaat rail traffic would
axcee¢ 90 percent. Over the Southern Corridor, from Southern
1liornia through the Southwest to Texas and the Gulf, the
errzed carriers would have nearly an absolute monopoly over rail
ransportation. And for all rail treffic originating or
terminating in the San Francisco Bay Area, to or from any point,
the merged company would hold more than an 85 percent market
:hare, Moreover, although not essential to our decision, we note
:nat our conclusion that the merger would have serious
inticompetitive effects is consistent with documentary evidence
btained from SFSP indicating that an express purpose of the
ierger was to achieve monopoly power,

that the proposed merger would have anticompetitive
itself, not a barrier to approval of the
provided that corrective conditions can be imposed
potential harms. However, t": conditions proposed by
were not shown to be effecti.e remedies in this
solicitation agreement entered intec by SFSP and
Northern falle< to include a svibstaa=ial amount of
traft'iec and nid not provide for service competition.
rrue arcstraiat prorczal would apply *to less
of the merged carriars’ traffic and eve: that
unprotectea arte: tri.¢ years, Thes independent
ng authority prop.os:d Ly “he Kersas City Southern would
e 3Southern Corriaor wroliy without service competition.
the extensive trackag? rights proposed by the Union
to allow it to operate over the Southern Corridor and
and the trackage rights proposed by the Rio
to allow it to operate over the Central Corridor and into
lifornia would apparently alleviate some of the anticompetitive
affects of the merger in thcse areas, but could create others.
foreover, such major rall restructuring could have significant
unforeseen consequences. The Commission will not use its
conditioning power to substantizlly restructure a transaction
beyond the scope proposed.
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Notwithstanding the anticompetitive effecta of the proposed
merger, SFS? argued that the Commission should approve the
transaction, without corrective conditions, because of SPT's
allegedly deteriorating financial condition. However, SPT's
financlal condition was not shown to be significantly different
from that of December 1983, when SFEP charactsrized the company
as a financially viable and vigorous competitor. The 3F8P was
simply unable to show that the SPT's financial condition should
he an overriding factor in our consideration of the public
interest,

Weighing these conslderations, the merger, as Now
structured, is denled and SFSP must divest elther SPT or ATSF.
jntil dAivestiture 1is accomplished, the Commission will retain
rurisdiction over all involved entities. SFSP shall provide such
“1nancial assistance as may be necessary to maintain SPT's

inancial and competitive viabillty. Reporting requirements are
imwosed on the applicants to ensure orderly divesture. A plan of
.4 restiture shall be filed with the Commission within 90 days of
his decision.

INTRODUZTION

on November 22, 1983, Santa Fe Southern Pacific Corporation,
the Atchison, Topeka and Janta Fe Railway Company, and the
3outhern Pacific Transportation Company jointly filed a notice of
intent to file an application under 49 U.S.C. 11343 et seq.,
seeking authorization of SPSP's acquisition of control of SPT and
the merger of ATSF and SPT. On December 14, 1983, we issued a
cease and desist order preventing the {mminent combination of SFI
and SPC, t'e respective holding companies of ATSF and SPT, until
we had an opportunity to evaluate whether the proposal to place
SPC's stock in SPT 1in an ir *evocable independent voting trust
would insulate SPT from control by SPC, SFI, and SFSP during the
pendency of this proceeding.

Despite our deep reservations about the wiadom of placing
SPT in a voting trust, we determined trat the voting trust,
3ubject tc acceptance of specific conditions and subject to
poasibie further conditions, was compatible with our regulations
and our oversight responsibilities. Accordingly, on December 23,
1983, only hours after we {ssued our decision lifting the cease
and desist order, the voting trust was established, and the
nolding companies were merged.

Oon Mapeh 22, 1984, the conurol and merger application was
f1led. In a related application, applicants flled a notica of
axemption for the merger of ,St. Louis Southwestern Railway
sarmpany (SSW), now controlled by SPT, into SPT, contingent upcn
the merger of SPT and ATSF. Fetitions for exemptiocn were also
filed for SPSF Rallway to control the Sunset Rallway Company and
the Central California Tracticn tompany under 49 G. 8.0, 11383,
and for exemption from prior approval under 49 y,8.C. 10901
forthe construction of a new track connection betweeon exlsting
lines. Applicante also sought approval under 49 U.S.C. 11103 for
the joint use of certain terminal facilitlies owned by CP, and
;nder 49 U.S.C. 11341 for autherity of SPSF Rallway to assume
obligations and jiabilities on securities {ssued or jsuaranteed Ly
SPT and ATSF. In addition, a petition for exemptlo for several
merger-related abandonments and discontinuances of service were
filed. The applications were accepted for f1ling, and a notice

T -
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of filing was published in the Federal Register on April 20,
1984, 49 Fed. Reg. 16881 (1984).7/

NATURE AND SCOPE OF THE PRIMARY APPLICATIONS

As a result ol the combination of SFI and SPC, the common
stock of those corporations wa: converted into shares of common
stock in SFSP. If the application in Pinance Docket No. 30400
were approved, the voting trust would be disaclved and SPT and
ATSF would be merged into SPSF Railway, which would be a wholly
owned subsidiary of SPFSP. Immediately prior to consummation of
the merger, SSW would be merged into SPT.

The shares of both preferred and common 3tock of SSW issued
and outstanding on the effective date of the agreement would be
canceled and any shares held by a stockholder other than SPT
would be converted in%to a right to receive cash. Each share of
Series A and Series 3 Preference shares, held by the United
States pursuant to 45 U.S8.C. 825(d), would be converted into a
Series A or Series B Preference Share of SPT, and then would be
converted into ilssued and outstanding redeemable Preference
Shares of SPSF Railway. Under the nmerger agreement, all property
of SPT and ATSF would be vested in SPSF Railway, which would
assume all liabilities and obligations of SPT and ATSPF.
Anrhorized capital stock of SPSF Rallway would be owned solel; by
3 All issued and outstanding common 3stock of SPT and ATSF
we.u.Y he canceled, and no other securities would be 1ssued.

T is a wholly-owned subsidiary of SFSP. Prior to the
merge~ ¢f SPC and SFI, SFI was a noncarrier holding company with
subsidiaries engaged in rall, truck, and pipeline operations,
natural resources development, real estate development and
construction, forest projects, manufacturing, and recailing.5/

Its gross revenues and sales for 1982, its last full year of™
independent operations, were $3,159.6 million. ATSF is its rail
subsidiary.

ATSF operates over 12,319 miles of rallroad in Arizona,
Jalifornia, Colorado, Illinois, Indiana, Icwa, Kansas, Louisiana,
Missouri, Nebraska, New Mexico, Oklahoma, and Texas. Its
grincipal routes are as follows:

Southern transcontinent:.l route: between
Chicago and Illinois/Kansas City gateways
on the east and northern and southern
California on the west.

Northern transcontinenta. route: between the
same areas as the Southern route;
branches from the Southern route near
Emporia, KS, and rejoins it near
Alhugquerque, NM. ATSF also serves Denver
and Pueblo, CO.

8/ 1, application for SFSP to contr-:l turee motor carriers
Tontiolled by SPT was also accepted in lic. MC-F-15628, Santa Fe
Jouthern Pacific Corporatiocn - Control - Pacific Motor Trucking
Tompany , Facir.c WMotor Trarsport Company and Louls Heller
TEE%F‘%?E??ET' Notice was published En the rederal Hegister on

ToogtEST 1034, 49 Ped. Res. 1880 (1984).

5/ Other than ATSF, SFI's subsidiaries included Santa Fe Natural
Xesources, Inc., SF Mineral Corporation, Kirby Forest Industries,
Ine., Canta Fe Land Improvement Company, Robert E. McKee, Inc.,
and the Zia Company. During the pendency of these proceedings,
The Santa Fe Trail Transportation Company was sold to a

non-carrier entity.
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East-weat route: between northern and
southern California on the west and
Houston and Texas gateways on the east;
branches from the Southern route near
Clovis, NM.

North-south route: between Chicago and
Illinois/Kansas City gateways on the
north and Dallas/Pt. Worth and Houston on
the south.

Principal terminals for ATSF include those located at Los
Angeles and Barstow, CA, Kansas City, and Chicago; the principal
points of interchange for ATSF include Kansas City, Chicago and
Streator, IL, Puebleo, CO, Pt. Worth and Dallas, TX, Stockton, CA,
and Avard, OK.

Based on revenues, the principal commodities handled by ATSP
in recent years have been merchandise, chemicals, fcod products,
srain, ccal, vehicles and parts, and petroleum products. ATSF is
a leading rail carrier in ‘raller-on-flatcar and
sontainer-on-flatcar (TOFL/CIOFT) Lecvices.

SPC is also a wholly-ownad subsidlary of SPFSP. Prior to its
merger with SFI, SPC was a aoneerrier holding company with
subsidiaries engaged in rai., Lru.c¢ and pipeline operations,
real estate and natural resources activities, and varigus
insurance, flnancial services, and leasing activities.®/ Its
gross operating revenues for 1982, its last full year of
independent operations, were $2,710.7 million. Prior to the SPSP
combination, SPT was its major rail subsidiary.

SPT, including SSW, operates over 13,270 miles of railroad
tn Arizona, Arkansas, California, Illinois, Kansas, Louisiana,
Missouri, Nevada, New Mexico, Oklahoma, Oregon, Tennessee, Texas,
and Utah. Its principal routes are as follows:

West Conast route: between the Los Angeles
Basin and Portland, CR.

Sunset route: between the Los Angeles
Basin, on the west, and Houston and
New Orleans on the east.

Golden State route: between the Los
Angeles Basin, on the west, and
Kansas City and East St. Louls, iL,
on the east, via Tucumcari, M,
branching off the Sunset rcute at El
Paso, TX.

otton Belt route: between Gulf of Mexico
points on the south and Memphis, TN,
and East St. Louis, on the north, via
Pine Bluff, AR, with service between
California and the northern points
connecting at Flatonia, TX.

Qverlard rouve: between northern
Californ.a and Oregon and points to
the east, via the Ogden, UT gateway.

Principal terminals for SPT include those located at Eugene
and Foseville, OR, Los Angeles and West Colton, CA, Housten, TX,

6, Other than SPT, SPC's subsidiaries included Southern Pacific
Pipe Lines, Southern Pacific Development Company, Bravo Oil
Company, Southern Pacific Land Company, Constellation Relnsurance
Company, and 3ankers weasing.
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ine Bluff, AR, and Kansas City. SPT's principal points of
naterchange include Los Angeles, CA, Ogden, UT, New Orleans and
areveport, LA, Portland, Ok, Dallas/Ft. Worth and Caldwell, TX

ind Deming, NN,

Based on revenues, the principal commodities handled
n recent years have been processed food products, lumber
roducts, chemicals, transportation equipment, farm products,
aper products, ores, minerals, and fuels, and miscellaneou
‘anufactured items,

PCSITIONS OF THE PARTIES

As noted above. theres have been numerous active participants
.n this case., While some »f the participants opposed the
ronsolidation, most of the participants sought or recommended
:hat conditions Je iwposed on the consolidation to address its
tdverse consequences, the positions of the principal parties are
ammarized below.,

United States Department of Justice

DOJ opposes the merger because of its serious adverse effect
n competition, and because applicants have not demonstrated that
he henefits would outweigh the adverse effects. It argues that
10 adequate remedy to the adverse affects 1s ldentifilable, and
shat the financial condition of SPT does nct justify approval of
he merger.

United States Department of Transportation

While identifying traffic that may suffer a loss of
rompetition, DOT urges that the consoiidation would be in the

ublic interest and recommends approval subject to conditions
1iddress the anticompetitive effects.

The Denver and Rio Grande Western Railroad Company

RGW operates over 1,800 mil2s of track from Denver and
uebl CO, to Salt Lake City and 7gden, UT, and has trackage
*ights between Pueblo and Kansas City, MO. DRGW asserts that the
1erger would destroy competition prorided by its joint-line
iapvice with SPT and asks that the consolidation be denied unless
JRGW is igranted conditions that would en.ble it to continue
sroviding competitive service through the Central Corridcr. DRGW
;eaks a combination of purchase and trackage rights over SPT
lines from Ogden, UT to the San Francisco Bay area and Portland,

« 4N

Kansas City Southern Railway Company

KCS (and its wholly-owned subsiciary Loulsiana and Arkansas
iailway Company) operates over 1,600 miles of rallroad over a
north-south route between Kansas City, MO, and the Gulf ports of
‘lew Orleans, LA, and Beaumont/Port Arthur, TX, and an east-west
route between New Orleans and Dallas, TX, via Baton Rousge and
Shreveport, LA. KCS seeks denial of the merger because of Its
anticompetitive consequences. If the meryger 1is authorized, KC3
seeks independent rate-making authority over ATSF and SPT routes
netween California and the Houston/Galveston, TX area, related
trackage rights, and trackage rights between Ft. Worth and
Jreenville, TX.

Missouri-Kansas-Texas Railroad Company

MKT (and its wholly-owned subsidlary the Oklahoma, Kansas
and Texas Raillroad Company) operates over 3,100 miles of rallroad
between Council Bluffs, IA, Omaha, NE, St. Louils, M), and Kansas
City MO/KS, and Dallas, Fort Worth, San irtonlo, Houston and
palveston, TX. MKT seeks denial of the merger unless i%s

- ’) -
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trackage rights and related requests are granted to address the
loss of rail competition in its region. MKT seeks trackage
rights over SPT between San Antonio and Corpus Christil, TX or, in
the alternative, between San Antonio and Eagle Pass, TX. MKT
also seeks trackage rights over SSW lines between Topeka and
Liberal, KS; over SPT between Houston and Texas City, TX, and
between Houston and Beaumont, TX; and over ATSF between Dallas
and Ward Spur, TX.

Texas Mexican Raillway Company

™ is a Class II railroad, operating primarily between
Laredo and Corpus Christi, TX. TM seeks trac'tage rights over SPT
between San Antonio and Corpus Christi, TX, to preserve
competitive rail service over U.S.-Mexico borde~ croasing points.

Union Pacific Railrocad Ccmpany ard
1ssouri Pacif! Ra.lroad eompany

UP/MP operate over 22,000 miles of railroad in Arkansas,
California, Colorado, Idaho, Illinois, Iowa, Kansas, Missourt,
Montana, Mississippli, Nebraska, Nevada, New Mexico, Oklahoma,
Oregon, Teinessee, Texas, Washington, and W“yoming. UP/MP set
forth in detall the loss of competitive rail options in New
Mexico, Arizona, and California that would result from a grant
the merger, and seek trackage rights over SPT between El Paso,
TX, and Colton, CA, and over SPT and ATSF lines betwean Colton
and the San Francisco Bay area to address the anticompetitive
effects.

States

A number of States!/ participated in this proceeding. Some
filed comwents, and some& filed verified statements whose sponsors
were subject to cross-examination and/or filed briefs. The
positions of the States that sponsored verified statements and/or
flled briefs are set out here.

The Attorney General of California, the California
Department of Transportation (CALT), ana the Public Utilities
Commission (CPUC) participated individually in the proceeding.
Both CALT and CPUC recommend approval of the merger but also
recommend conditions tc address certain adverse competitive
effects. The Attorney General urges denial of the application
unless conditions are imposed to mitigate adverse effects on
competition. The three entities recommend similar conditions:

7/ Many States did not make appearances as formal parties but
Tiled comments. The following States or State entities filed
comments 1n support of the consolidation: Arizona Legislature;
Arkansas Transportation Commission & State Highway &
Transportation Department; Governor of Illinois and Illinois
Department of Transportation; Governor of Indiana; Indiana
Department of Transportation; Governor of Missouri; Lt. Governor

of Nevada.

The Governor of Arizona filed a comment in opposition to the
consolidation.

The following States, or State entities, filed comments in
support of one or more protestant rallroad's proposed conditions:
Colorado Public Utilities Commission; Louisiana Public Service
Commission; Louisiana State Planning Office, Department of
Commerce, and Department of Agriculture; Nevada Department of
Transportation; New Mexico Corporation Commission; Oklahoma
Deyartment of Transportation and Corporation Commission; Attorney
General of Texas; and Washington Utilitias and Transportation

Commission.
- 10 -
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(1) DRCW's purchase and/or trackage rights request, with an
expansion of trackage rights from Fresno to Bakersfield over SPT
and ATSF; and (2) UP/MP's trackage rights request between El Paso
nd Colton, and from Colton to Lathrop, CA. CALT also
recommended conditions relating to rail passenger service, as did
the National Rail Passenger Corperation (AMTRAK).

The Colorado Department of Highways opposes the merger
becaus2 of its adverse effects on the ability of the DRGW to
continue as a competitor for transcontinental rail traffic. It
expressses concern over the potential impact on its highway
system if DRGW service levels fall and cause rail-to-motor
carrier diversions. Therefore, Colorado supports DRGW's purchase
and trackage rights conditions.

The State of Kansas supports the merger, because 1t would
result in the continuing survival of the SPT and ATSF rall
systems, Kansas asks the Commission to retain jurisdiction to
later evaluate the need for conditions.

Public Utility Commissioner and Department of
support the merger as necessary to ensure
service to its shippers, and support DRGW's
chase and trackage rights over SPT lines ro

nue to provide transcontinental service.

The Utah Public Service Commiasion oppo:es the merger
pecause of its adverse effect on DRGW's abiliiy to continue as a
transcontinental rail competitor. Consequently, Utah supports
DRGW's sa_.e and trackage rights requests.

Local Governmental Agencies

'he Port of San Francisco opposes the merger absent
conditions proposed by DRGW as amended to provide service into
the Port to maintain competitive rail service into the Bay Area
and over the Central Corridor.

A number of local agencies oppose consolidation unless
conditions are imposed to address problems of trafflc density and
routing that they argue would adversely affect thelr interests.
They are: The Southern California Association of Covernments,
Kern County Board of Supervisors, Xings County Regional Planning
Agency, Orange County (TX) Navigation and Port District, Port of
3tockton, the Cities of Carson, Claremont, Compton, San Jose,
Martinez, Merced, Modesto, Montclair, Pomona, Rancho Cucamonga,
Tracy, Antioch, Brentwood, Pinole, Upland, and Visalia, (A, East
Bay Regicunal Park District, Contra Costa County, Fresno County,
Merced County, 2nd Tulare County, CA, and the Cities of
Midlothian and San Antonioc, TX.

Labor

Various labor organlzattonsﬁ/ filed comments in opposition
to the merger, arguing that the transactions would be harmful to
the amployees' interests. They sought conditions with greater
sompensation for adversely affected employees than those
previously imposed in merger proceedings. The International
Brotherhood of Teamsters seeks protection far motor carrier
employees of applicants.

8/ Railway Labor Executives' Association, Brotherhood of
Tocomotive Engineers, Association of Railway Technical Employees,
and United Transportation Unlion.

11
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THE PUBLIC INTEREST STANDARD

Statutory Policies. Under the basic standard of 49 U.S.C.
11344(c), "the Commission is required to approve and authorize a
transaction under this section when 1t finds the transaction is
consistent with the public interest."’/ In determining what is
consistent with the public interest, T9 U.S.C. 113484(b)(1)
requires consideration of at least the following:

(A) the effect of the .roposed transaction on the adequacy
of transportation to the public;

the effect on %he public interest of including, or
failing to include, other rail carriers in the area
involved in the proposed transaction;

the total fixed charges that result from the proposed
transaction;

the interest of carrier employees affected by the
proposed transaction; and

whether the proposed transaction would have an adverse
effect on competition among rail carriers in the
affected region.

The rifth factor, dealing with competitive effaeacts on other
railroads, was added by section 228(a)(2) of the Scaggers Rail
Act of 1980, Pub. L. No. 96-448 (Staggers Act). This additional
factor is, in eff'ect, a codification of the Commission's
traditional apprnach to the evaluation cof rail conaolidatigga.
See Norfolk Southern Corﬁ.-Control-Nortclk & W. Ry. Co., 3

-

PR SRR b SRR (Norfolk Southern), where we 3stated:

Tre Staggers Act was intended to modernize
"economic regulation of the railroad industry with a
greater reliance on the marketplace." Staggers Act,
section 2. . . . [(Tlhe primary theme of the 15
elements of the Rail Transportatior Pollicy (added by
the Staggers Act) 1is that we "ensure the development
and continuation of a sound rall crarnsccrtation
system with effective competitiou among rall carriers
and with other modes," 49 U.S.C. 10l0la(4%). Indeed,
the Rail Transportaticn Policy empnasizes the
importance of the relaticonship between ensuring
adequacy of transportation and retention of
competition. We are "to allow . . . competition and
the demand for services to esatablish reasonable
(ra1l] rates," section 1010la(l); "to foster sound
economic conditions . . . and to ensure effective
competition and cocrdination between rall carriers
and other modes," section 1010la(5); "to minimize che
need for Federal regulatory control over the rail
transportation system" while maintaining "reasonable
rates where there {3 an absence of effective
competition," section 1010la(2), (6); and "to avoid
undue concentrations of market power," section
10101a(13).

The 15 elements of the rail transportation policy set forth
at 49 U.S.C. 1Cl0la, taken as a whole, emphasize reliance on
competitive forces, not government regulation, to moderate
railroad actions and to promote efficiency. H. Rep. No. 96-1430,
96th Cong., 2d Sess. 88 (1980).

9/ See Missouri-Kansas-Texas R.R. Co. v. United States, 632 F.2d
392, 398 (5th Cir. 1980), cert. denied 447 U.3. 9793 (1981)
(Missouri-Kansas-Texas). 3

& 15
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Antitrust Considerations. The policles embodied in the
antitrust laws also provide juldance in public interest
consideratiocns in merger procesdings. O/ The Supreme Court has
observed that the antitrust laws give "understandable content to
the broad statutory concept of the public interest." FMC v.
Aktiebolaget Svenska Amerika Linien, 330 U.S. 238, 2u47T1968) .

In MclLean Trucking Co. v. Unitad States, 321 U.3. 67, 87
(1944) (McLean), the Supreme Court noted tRe proper weight to be
accorded to antitrust policy in carrier consclidation
proceedings:

In short, the Commissicn must estimats tiae scope
and appraise the effects of the curtailuaent of
compesition which will result from the proposed
consol.idation and consider them along with the
advantages of improved service, safer operation,
lower costs, etc., to determine whether the
conso. idation will assist in effectuating the
overall transportation policy . . . .

Accord, Bovman Transportation v. Arkansas-Best Preight, 419
U.S. 281, 298 (.375); Port of Portland v. United States, 408

U.S. 811, 841 (1972); Northern Lines Merger case, 396 U.S. 509,
514 (1970); and Denver & R, G. W. R. CO. V. United States, 387

U0.S. 485 (1967) (Denver & R.G.W.R.).

Even thougt we must consider competition in analyzing a
proposed consoliiation, the Commissiocn does not sit as an
satitrust court in determining compliance with the Clayton,

Sherman, or related antitrust acts. Northern Lines Merger Case,
uprs, at 514, The Commission's statutory obligation under the

s g

pu s interest itandard requires that any anticompetitive
effects of a conunolidation be balanced against its anticipated
benefits. The Cimmission is empowered to disapprove
consolidations wtich would not 7iclate the antitrust laws and to
approve consolidstions even if they otherwise would viclate the
antitrust laws. United States v. ICC, supra at note 11l.

Special FPindings. The Commission 1s also required by 49
7.S.C. 11300(c) to make special, narrowly focused public interest

findings (where applicable) on the following aspects of any major
»ail consolidatioi: (1) s guaranty or assumption of the payment
of dividends or o fixed charges, or an increase of total fired
charges; (2) join: rail-motor operations; and (3) inclusicr of
rall carriers locited in the area.

Zavironmenta. and Energy Pactors. Environmental and energy
factor's a,s3o have a bearing on the public anoreeii Under the
Matioral Environmental Policy Act of 1969 (NEPA),**/ the effects
ot the .ransactior on the environment must be considered, and,
unde. che EZnergy rolicy and Conservation Act (EPACA),-</ the
effects Jf the transaction cn energy resources must be
considered.

Policy Statem:nt. On Pebruary g, 1981, a policy statement
on ral. conso at .ons was 1ssued in Railroad Consolidation

10/ Under 49 U.S.C. 11341(a), transactions approved by the
USmmission are exespt from the antitruat laws, and all other
laws, as necessary, to effectuate the transactions. United
States v. ICC, 396 U.S. 491, 504 (1970). i

11/ 42 17.8.C. 4321; 49 CPFR 1108.

12/ 82 U.S.C. 6201; 49 CFR 1106. Energy conservation is also
BDatter {'or our cons: deration under the raill transpcrtation
policy. See 49 U.S.C. 10101a(1S).

- 13 -
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procedures, 363 I.C.C. 784 (1981), to clarify how we incorporate
the numerous elements of the public interest in evaluating
specific consolidation proposals. We perform a balancing test
welghing "the potential benefits tc applicants and the public
against the potential harm to the public.” 43 CFR 1180.1(c).

Beneflts are realized from operating efficlencies and
marketing opportunities that can make the consolidated carrier
financially stronger and, therefc~e. a better competitor that can
more easily provide adequate service on demand. 49 CFR
1180.1(e)(1). Operating efficilencies often result from
eliminatior of duplicative facilities and the use of more direct
routings.

Potential harm from a proposed consolidation may be rcalized
from a reduction in either intra- or intermodal competition and
from any harm to a carrier's ability to provide essential
services. This may occur if the tralfilc shifts between competing
carriers are so substantial that the anility to provide essential
services would be greatly diminished. 49 CFR 1180.1(e)(2).

The Commission's Policy Statement recognlzes that the
consolidacion of two carriers serving the same markat would
result in the elimination of competition between the two, which
tay he contrary to the public interest. The Commission also
recognizes that, in evaluating the 2ffect on long-haul movements
50 nulk commodities, the focus may be on retaining effective
tntramodal competition. 49 CFR 1180.1(e)(2)(1).

Standards Applicable to Responsive Applications. The
responsive applications are not {ndependent applications, but
rather require the exercise of our conditioning power under 49
7.S.C. 11344(ec) as a part of any approval of the primary
transaction.

ADEQUACY OF TRANSPORTATION

Public Benefits. In our determination whether a
sonsolidation 1s consistent with the public iInterest, we examine
i{ts effect on adequacy of transportation to the public. We must
first examine the public benefits that will result from the
consolidation.

Benefits such as increased revenues to the merging entities
not necessarily reflect beneflts to the public, so we must
nguish purely private benefilts from those that will also
the public. Revenue transfers from one carrier to
that do not affect transportation efficlency or the
; tv of a carrier to provide essential services are considerad
neutral as to the public. Revenue transrers that result in
reduced competition, the exaction of monopoly profits, and the
reduction of efficient transportation services reflect private
penefits harmful to th2 public. Revenue transfers resulting from
more efficient service may reflect public benefits.




1
4o

In merger proceedings, nost revenue transfers resu’t from
the diversion of trafflc to the merged carrier from other rall
carriers. Intramodal diversion, intrinsically neither a public
benefit nor a harm, may reflect improved service or may result
from the exerclse of market power. This may result in reduced
competition, the ability to achleve monopoly profits,
tnefficiency, and harm to essential services. Intermodal
diversion may reflect the benefit to the public of a competitive,
fuel-efficient alternative for shippers who formerly relied only
on motor carrier transportation.

Cost reductions and service improvements that result from
sperating efficiencies are both public and private benefits. To
the extent that cost reductions are passed on to shippers through
reduced rates or deferral of rate Increases, they ben2fit the
public direcily, and reflect the amount of resources freed for
yther productive uses. 28X, 363 I.C.C. at 556.

In this proceeding, applicants =2stimate consolidation will
result in 3188.2 milliion in quantifiatle annual net benefics from
operating and administrative efficlenclies .n a normal vear after
affectuating consolidation. Applicants escimate annual net gains
from diverted rail traffic to be $65.9 million, ana annual net
sairs “rom diverted motor carrier traffic tc be %7.5 miilion. We

ssentially accept applicants' operating and administrat..e
astimates, snd discuss them in more dota!’ in Appendix
discussion of applicants' estimates of diverted traffic
in Appendix E.

Applicants' operating plan was developec witn the following
objectives: (1) to establish route3 that would maximize
improvements through the combined use of line segments of
lroads; (2) to permit, through consolidation of redundant
maximum integration of rall operations at the lowest
st (in terms of capital project outlays); (3) to
he use nf well-maintained, high capacity routes, and
need for extensive rehabilitation; (4) to design
ows that wou'd, to the extent scmpatible with other
, balance the impact on labor forces on rarallel lines;
( to avold abandnning line_seyments where rail service is
rently provided to shippers.l3/ A description of specific
i 1 changes, including the anticipated public benefits
ould result from implementation of the operating plén, 1is

~

in Apyoendix C.
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In determining where the public interest lles, the

smmission must balance the interest in a financlally strong
mpatitor against the effect of reduced competition and harm to

ssential services. 49 CFR 1180.1(¢). A financially sound
:ampetitor should be able to provide adequate service on demand
y realizing operating efficlencies and increased marketing
poortunities. On the other hand, a lessening of competition,
articularly when two carriers serving the same market
snsclidate, may be contrary to the public interest. A
ibstantial lessening of competition may result in the loss of
neentive for a merged carrier to provide the public with
jequate and efficlent service.

e e e

3/ SFSP-1?, VS of Lacy at 4.
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THE MSRGER, AS PROPOSED, WOULD BE ANTICOMPETITIVE

In thls section, we summarize the competitive analyses of
certain major parties to the case and discuss the applicants’
approach, particularly as Lt concerns market definition. We
conclud: that the relevant market is rail frelght transportation
over certain corridors in the Western United States. We further
conclude that exempt raill transportation and rail traffic not
within the rate review jurisdiction of the Commission must be
considrred in the definition of the relevant product market.
Finsll}, we find that the proposed consolidation would have very
derioul anticiumpetitive effects.

Tie effect of 2 transaction on competition is a critical
factor in our consideration of the public interest. The
commission may disapprove a transaction if the harm to the public
from the loss cf competition outweighs the expected benefits to
the public from consolidation. Often among those benefits are
opera’.ing and management efficliencies. See, e.g., CSX, 363
I.C.C. at 552. We have the difficult task of accommodating an
{nterast in efficiency in the rail industry, with the benefits
that efficliency brings, and a concern for the adverse effects of
concrntration. As we noted in Nerfolk Southern, 366 I.C.C. at
216,

« « «[Sltrong competition promotes
efficiency. The thread running throcugh our
criteria governing rail consolidation
proceedings 1s the goal of maximizing
efficlency in the allocation of transportation
resources. The spur of competition provides
incentive for firms to minimize the cost
involved in providing a given level of
service, to urovide good service and lower
prices to customers, and to seek out
innovation in all aspects of their
operations. We encourage competition, among
railroads and between the various modes, in
order to maximize efficiency and consequently
to obtain tue best combination of price and
service for the transportation consumer.

In UP Control, we recognized that the extensive deregulation
>{ the rail industry brought about by the Staggers Act, other
recent reform legislation and numerous admiriistrative actions
undertaken by this Commission to reduce regulation require that
the anticompetitive effects of a consolidation be examined even
more carefully than in the past because "{t]he ability of the
rallroads to take various actions free of regulatory restralinis
will make it easier to exert or abuse market power gained as =«
result of a consolidation." UP Control, 366 I.C.C. at 502. We
recognized in that decision, anc affirm here, that our primary
concern 1s with implementing the Interstate Commerce Act. We are
not an antitrust tribunal, althcugh the principles of the,
antitrust laws, particularly section 7 of the Clayton Act 14/ and

1u/ 15 U.S.C. 18 (1981). Mergers subject tc section 7 are
Prohibited if their effect "may be substantially to lessen
competition, or to tend to create a monopoly." Section 11 of the
Clayton Act, 15 U.S.C. 21 (1981), confers jurisdiction on both
the "~mmission and DOJ to enforce section 7 of the Act as to
regulated carriers. See Denver & R. G. W. R., 387 U.S. 495

(1967).
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s+ cticns 1 and 2 of the Sherman Act,lﬁ/ provide us with

guifance as we evaluate proposed rail consclidations. As we
noted e2-llier, the rail transportation policy of the Staggers Act
favors increased reliance on competition ratner than regulation
to constrain the actions of railroads. It is 1in this environment
that we umust evaluate the proposal before us.

Positions of the Parties

A. The Primary Applicants

Applicants SPT and ATSF argue that their proposed merger
would enhance competition in affected markets. In applicants'
>pinion, the appropriate product market is "freight
transportation”, and the appropriate geographic marke consist
of 19 "reg!ons" of the United States comprised of one * more
"Busliness Economic Areas" (BEA's). The technical evidunce
applicants used to define and elaborate on these market
definitions 13 described in the subsequent parts of this
iiscussion.

The applicants argu. at it 1is essential that markets not
be defined too narrowly bec. se many sources of competition
influence markets. Thus, apjilcants contend that the record
establishes that nearly all of their traffic 1s subject to
competition “rom other railroads and other transport modes.
Corollaries to this principal argument are applicants'
rontentions that (1) a significant volume of their traftic nas
been exempted from regulation because of pervasive competition,
and (2) motor and water carrier service is readily substitutablie
for rall service in applicants' markets.

In terms of geoxraphic markets, applicants acknowledge that
they presently compete in a number of areas: (1) from Southern
California through the Southern Corridor to Dallas/Ft. Worth and
the Gulf Coast, (2) between the San Francisco Bay Area acd the
Los Angles Basin, and (3) between California on the ons hand, and
Kansas City, Chicago, and points beyond on the otn~~ hand. SPT
and ATSF claim that even in these markets, where their proposel
would result in a horizontal merger of competitors, the eviderce
shows that the anticompetitive tonssqu: nces would be limited to a
/ery small percentage of the traffi~s handled by ther.

In the Junthern Corridor, applicants ate that
approximately 73 percent of the "units' of vheir traffic consists
of ocean container and domestic TOFC/CC/C truffic. The ocean
traffic involves minilandbridge (MLB) movementrs hetween a forelgn
vort and a United States port via an intermediate United States
vort. Applicants contend that this traffic is routed by ocean
carrlers, with the rates being set by market forces. Applicants
assert that the domestic TOFC/COFC traffic moved through the
Southern Corridor by SPT and ATSF is subject to inten.e motor

15/ 15 U.2.C. 1, 2 (1981) Mergers subject to section 1 are
pProhibited if they constitute a "contract, sombination . . . or
conspiracy in restraint of trade." Section 2 provides cririnal
penalties for persons "who shall monopolize, or attempt to
honopolizo. or combine or consplre to monopolize trade . , , ."
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carrier competition at rates whi~h are hignly competitive with
the lowest contract rates offersd 2y SPY! and ATSF. They claim
that metor carriers are orcrating in “massive numbers" on
interstate highways through the Southerr Corridor parallel t
applicants' routes, wita average hauls well in excess of 1,000
miles for most traffic.

(o]

With respect to other types of jouthern Corridor traffic,
applicants argue tnat motor carriers provide an economically
siable alternative to SPT and ATSF service for chemicals and
petroleum gproducts, and that further geographic competitive
constraints are provided from aiternate dcmestic and forelgn
sources for these commodities. Appl.icants also contend that
competing modes are available to the vast majority of shippers of
paper and forest products, food products, automobiles, and other
commodities moving in the Southern Corridor.

In the San Francisco Bay-Loe Angeles Basin markets,
applicants state that 70 percent of all shipments in both
directions are gresently handled by motor carriers, and that
motor carriers are by far the "dominant mode" for movements of
California perishables to all destinations regardless of length
of haul. In the latter ‘ratauce, applicants also argue that
scrurce competition fro.. Idaho, Taxas, and Florida also constrains
rates and service for tre transportation of rroduce originating
tn the San Joaquin Vallgy. Thus, applicants conclude that wuotor
carriers competing in the EBay anea-~L>8 Angeles markets ana for
the San Joaquin perishables traffic would limit the anticompeti-
tive effacts of the merger *s only a small amount of traffi..

In the Central Corridor, applicants slaim that the mergad
caprler would face vigorous competition from "other rail carriers
‘including UP/MP and DRGW)" and motor carriers for
transcontinental traffic. Applicents point out that Cormission
jesisions have recognized that the Central Corridor is 'nore
affisient than tne Southern Corridor for transcontinental traffic
to and from Oregon and Northern California and for "many"
snipments originating or terminating in Central and Southern
california. PFurther, applicants claim that mctor carriers handle
"large volumes" of transcoentinental traffic, Consequently,
apglizants argue, any attempt by SPSF to exercise market power on
t.anscontinental traffic would result in diversion of traffic to
competing rail or motor carrisrs.,

Specifically, applicantz contend that the merger would not
cause "vertical foreclosure" of join= routes nd rates with DRGW
via Ogden. Applicants assert that DRGW 1s i the same
competitive position in the instant proceeding 2% in the up
sontrol proceeding and in St. Louis S.W. Ry.-Pur.~Rock Island

\1§§6,

{Tucumcari proceeding), 365 1.0l " Notwithstanding
the DRGW position, applicants note that SPT~-DRGW interchanges of
traffic at ogden have lncreased since 1982, and a "substantial
shape" of tiat traffic originates or terminctes on DRGW lines.
Fimally, ap;.iuanfs state that SPT carloads of forest products
from origins in “ar"ington, Oregon and Northern California have
de~reased by ov:r S50 percsnt in the past decade while truck
shares have ¢ .re cthun dzubled.

pr.licants also deny th:t vertical foreclosure would take
place on Joint routas G Mex':o ac alleged by Katy and Tex~-Mex.
Applicants state tiiat they will continue to participate 1in
efficienc joint-line roufas necause of the highly competitive
nature of the traffic, principally grain shipments to Central and
Eastern Mexico. Noting that U?/MP handles 47 percent of such
tpaffic and that SPT and ATSE combined handle 26 percent,
applic..its claim that these relative percentages do not reveal
the eaistence of wafsrc carrier competition. However, according
to the °.plicants, wa"er carriers in fact moved over 60 percent
-~ ghe arain transported to Eastern and Central Mexico in 1934,
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and the water carriers are "acknowledged" to be the price leaders
in tils transportation market. Applicants claim that Laredo is
the predominant rail gateway for the traffic, and only UP/MP
serves Laredo with single-line service. (Applicants must
interline with Tex-Mex to provide tarough service via Laredo.)

In summary, it is appli .2 .t3' pcsition that (1) the vertical
aspects of the yroposed merger n»resent nn competitive problems
and indeed will enhance competiticn; (2, *he horizontal aspects
of the proposal "may have ant': iuperitive effects in certain
circumstances," but the "reduc:..»n by one in the number of
competitors in a market d>es no. necessarily ham competition or
the public intecest"; (3) overall, the intermodal, product and
Source competition in broadly defired markets will mitigate most
of the anticompetitive concerns of che proposed transc<:tion; and
(4) the proposed agreemert :Latween B~ and applicants (discussed
elsewhere in this decision,, togetner with applicants' rledge to
maintain efficient joint-line s.crvice, are sufficient to
ameliorate the relatively few anticompetitive effects of the
proposed transaction.

B. Denver arnd Rio Grande Western Railroad

Ric Grande contends that the proposed merger would have
harmful effa2cts on competition within the Central Corridor, and
on the competitive relationships between rail transgortation in
the Central Corridor and the Southern Corridor. Rio Grande
arguen here that the Central Corridcr competition preserved by
grant'ng it trackage rights in UP Control would be destroyed 1if
the instant proposal is approved without imposition of the
additional conditicns sought here by CRGW.

Rio Grande asserts that the Commission defined the
appropriate product market as raill transportation in UP Control
and found that motur carrier :ransporcatiig should not be
considered as part of the product market.*°/ PFupther, Rio
rande asserts that the Commission correctly recognized :hts the
Central Cocrridor constituced a separate geographic market.’'/
Rio Grance points out that the Commission granted the DRGW
request for trackage rights between Pueblc and Kansas City
decause the Ric Grande would lose one of its two "friendly"
connections to the West Coast (Western Pacific) and therefore
would have to rely solely on its SPT connection at Ogden together
with new connections at XKansas City to compete effectively with
the newly-formed UP/MP/WP system through the Central Corridor.
Finally, Rio Grande notes that the Commission denied its request
for independent ratemaking authority on traffic moving cover the
Utah gateways to yrovide an incentive for SPT and DRGW .to
cooperate in the routing of traffic over the Ogien 5acewa¥.1 /
These findings, notes Rio Grqsde, were affirmed on appeal:f?‘and
on remand tc the Commission.<V/

16, 366 I.C.C. at 503
17/ 1d. at S04,
18/ Id. at 579. See also Jnion Pac. Corp. =-=- Control =-- Missouri

Pac. Corp., F.D. No. 30,000 (not printed), served April 15, 1985,
aIIp op. &t 3.

\wee

. United

19, Southern Pac. Transp. Co. v. ICC, 736 F.2d4 7
Tlr. 19¢€4), cert. denied sub nom., Zansas City 8
States, 105 S. Ct. 1171 (1935).

20, Union Pac. Corp. =-- Control =-- Missouri Pac. Corp., F.D. No.
90,000 (not printed), served April 15, 13085.

- 10 =

08
.

- 718 tn. ¢
Ry. v




Finance Docket No. 30400, et al.

Rio Grande argues that the findings and conditi 3 imposed
in UP Control would be undone if this merger were approved
without Rio Grande's proposed conditions. Rio Grande asserts
that an unconditioned merger of SPT and ATSF would allow the

erged carrier to route former Central Corridor traffic over the

Southern Corridor, leaving Union Pacific in a monopoly position

in the Central Corridor and creating a monopoly carrier (SPSF) in

the Southern Corridor. This situation reflects what DRCW terms a

"hasic fact of life in railroading,"” namely that "when a railroad

system has a single-line route that can compete with a jJoint-line
is in the self interest of the single-line carrier %o
services over its single-line route."” DRGW Opening

Rio Grande argues that the end result of the

ion of Central and Southern Corridor monopolies would be
higher rall rates and diminished service. Without freedom of
entry to pravide competitive discipline, Rio Grande maintalns the
‘peation of Central and Southern Corridor monopolies would be
axacerbated.

1
~

Rio Grande also points to the fact that motor carriers can
not effectively compete for long-haul rail movements of
igh-volume, bulk, heavy-loading, and/or contract-rate traffic.
It asserts that rall movements in boxcar and TOFC service are
riented to the long-haul. Rio Grande states that (1) the
shortest mileage blocks for "western transcontinental" traffic,
e.g., Denver to Qakland (1218 miles) are roughly equal to th
At . in the eastern United States, e.g., Chicago to Miami
miles), and (2) the average transcontinental haul 1is over
miles <+ Thus, Rio Grande claims that motor carriers
a much %o'e .imited role in the West than they dc in the
In addition, motor carrier competition, according to RL
, canrot constrain rail rates. Contrary to applicants'
ions, Rio Grande claims that rall rates could rise 25
cent across the board for transcontinental traffic, but
sting motor carrier rates would still be higher for 85 percent
the traffic.

In summary, Rio Grande takes the position that an
inconditione. SPSF merger would result in (1) creation of rall
moncpolies in both the Central and Southern Corricors; (2) higher
rail rates and diminished levels of service because intermodal
sompetition is insufficient to constrain a merged SFSP; and (3)
elimination of the Rio Grande as an effective competitor through
the Central Corridor for Northern California and Oregon
transcontinental traffic.

. Kansas City Southern Railway

KCS argues that the proposed merger would cotally eliminate
intramodal competition in the fastest growing region of the
United States, and therefore the proposal 1s inconsistent with
the primary policy of the Staggecrs Act: the achievemenrt of an
afficient and viable rail system through reliance on competition.

Intermodal competition * ied py motor carriers, according
to KCS, cannot be relied on %o oustirain rallroad rate increases
pecause motor carriers have hlgher 20l° structures. PFurther, KCS
argues that the comparison of rail and water carriers' costs made
by the applicants is contradict:d by the record. Finally, it
contends thct even if applicants had been able to establish that

1/ Based on an average of movements in the Commission's

Sne-percent Waybill Sample hauled between the California and
Oregon portion of Central Pacific territory and the
"tpranscontinental east" (defined by DRGW to include roughly the
area east of the Dakotas, Wyoming, all but Northeastern Colorado,
New Mexico, and Western and Southern Texas).

- 20 =~




Finance

motor carriers recentliy have become as efficient as rallroads,
the Comnission weuld still not be permitted under the Staggers

Act to approve a broad elimination of intramodal competition.

In KCS's view, the Commission aust conslder the 1
impact of the proposed merger because of the inevitabi
material changes in the transportation marketplace, pa
here, where the only rallroads 1n a large and growing
seeking merger. Thus, KCS claims that applicants' use
a base year for thelr studies distorts the long-term gre
of traffic levels because the base jyear Wss 2 ~acession
of low carloadings and preofitabliity. KOS argues that
different, non-recession base year would have tdentified greater
treffic diversions and anti-competitive consequences related ¢
the proposed merger.

~
o
3

-

More importantly, in KC3' opinion, wiere a monopoLy
situation would be creatsd, sole rellance on intermodal
competition for the future would fail if events would impos
relatively higher costs on the competing modes, reducing th
competitiveness. Similarly, KCS states that growing region
(such as the Southern Corridor and the San Joaguin Valley)
demand in the long-term more transportation than historical
can predict. 'Competit‘*n between rail carriers therefore mus
preserved to accommodatc ant{cipated grcwth.

In general, KCS contends that the intent of applicants'
proposal is tc create monoply power over rates, and that the end
result, as far as KCS 1s concerned, would be the loss of KCS'
last "friendly" connection for (1) transcontinental traffic (

1a Dallas) and (2) north-south traffic (SPT via various mout
between Kansas City and points in Texas).

ATSF
e(

D. Union Pacific Railroad

The Unioa Pacific claims that the proposed merger is a
"slassic parallel rail merger," unlike recent major end-to-end
consolidations which put together the rallroads forming
BN-Prisco, CSX, Norfolk Southern, Unlon Pacific, and the
system. UP does not question the large aconomic benefits
resulting from efficiencles created by a merged SPSF system.
UP's opinion, however, the anticompetitive affects of the
merger must be rectifled {f the merger is tc be approved a
the public interest.

Union Pacific claims that the merger w!.i. perranently
extinguish the "vigorous and effective” comperitl!an Lhar now
exists between SPT and ATSF between Californis and inhe Gilf Coast
and Southeast regions, as well as in Arizona ard the 3an ~oiquin
Valley. Rail comgetition in these areas, according to Unicn
Pacific, is particularly impcrtant Decause of the high percentage
of commodities moving by rall. The commodities cover a wide
range of characteristics, e.8., plasties, chemicals, cotton,
perishables, TOFC, graln, m nilandbridge, wine, canned goods,
minerals, bulk food products, automobiles and metal, petroleum
and lumber products. UP states that applicants' various studles
of competitive impacts all failed to withstand scrutiny,
particularly with respect to the long-haul and bulk commodity
markets at issue. Truck and water transportation, in Union
Pacific's view, offer only limited competition in the foregoing
markets. SPSF, having nearly a 100-percent rall market share of
Southern Corridor trafflc and a 100-percent rail market share of
San Joaquin Valley and Arizona traffic would constitute a
monopoly in the fastest-growing reglon in the United States.

Although UP serves points in the Bay Area and the Los
Angeles Baslin, it notes that it cannot compete for Southern
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Corridor traffic, becaus the Central Corridor route served by
both UP and DRGW is much toc circuitous. As an example, UP
states that 1its Los Angeles-Houston route via the Central
Corridor is 1,143 miles, or 70 percent longer than a merged
SPSF's Southern Corridor route. Further, UP claims that for Bay
Area traffic, the Southern Lorridor 1s the only competitive,
non-ciprcuitous routing option to and from all of Texas and
Louisiana and much of Mississippl, Alabama, and Florida. With
respect to Los Angeles traffic, UP asserts that the Southern
Corridor is the only such route to and from an even larger area
comprised of all or part of Kansas, Oklahoma, Missouri,
Tennessee, Georgia, North Carolins, South Carolina, and Virginia.

Union Pacific emphaslizes that no other railroad possesses a
coute competitive with those of applicants between tne
and the Los Angeles Basin. UP's own lines connect the
but with about a 1,200-mile circulty (over 260 percent
Pacific also points out that clrculty prevents it from
for traffic between Portland and (1) the Bay Area and
Angeles Basin.

The applicants, according to would become the
railroad serving present SPT-ATSF common points in the !
namely, Richmond, Oakdale, and the Antiocn-Martinez industr
and port "zone." These points are in addition to the 3an
Valley common points and Phoenix, AZ, which are served only
applicants. Union Pacific notes that its existing carload
TOFC service reaches no farther south into the San Joaguin Valley
than Turlock, CA, and no farther north than Colton. As a result,
UP cannot compete with applicants 1n the eantire area from Fresno
south to Bakersfileld.

UP argues that the growth of california, Arizona, Texss, and
Louisiana outstrips all other areas in the rate of expansion in
populatior, employment, and manufacturing. Los Angeles County,
for example, accounted for 369 pillion worth of manufactured
.o0ds in 1983, the largest amount for any gounty in the nation,

i half the amount for California alone. Los Angeles, in UP's
i{s the "premiere" U.S. port for the Par East trade, and

‘are highly dependent on rail competition for high-volume

and "other" impuct-export traffic.

is

In Union Pacific's view, shipper testimony conclusively
shows that shippars have depended on sompetition between SPT and
ATSF in the matters of rates, service, zontracts, and
technological innovations. UP noted, for example, that SPT was
the initiator of double-stack container trains in the Scuthern
Corridor, and ATSF responded with low-cost alternatives different
frem double~stack trains. UP states that, when inadequate
sersice or rates that are too high have been offered by one of
the applicants, shippers have switched thelr business to the
other applicant, resulting in lower rates and improved service.
Similar sitaations have occurred, according to UP, when potential
shippers have located new facilities and existing shippers nave
relocated facilities in negotlations with each applicant.

For the foregoling readons, Union Pacific contends that the
anticompstitive effects of cthe proposed merger must be
counteracted by the conditions sought by the UP in the Souther
Corridor and the San Joaquin Valley.

E Missouri-Kansas-Texas Railroad Company System

Katy argues that the proposed SPSF merger will deprive MKT
and its shippers of sompetitive access to Mexico and the Gulf
ports and wiil destroy rail competition in some markets
"aontiguous U present MKT service, but not now served by the
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MKT." Specifically, these markets tnclude southwest Kansas and
the chemical industry complex in the Houston industrial area
served exclusively by SPT via the Bayport line. At the present
time, Katy states that the southwestern area of Kansas is
provided competitive service by ATSF and SPT, and in the Bayport
area, SPT provides interline service to non-SPT points via
connections in Houston. MKT clalms that, after the merger, all
points on the Santa Fe will lose competitive rail service from
the Bayport industries because the combined SPT-ATSF routes will
be used exclusively for the traffic. Similariy, Katy clalms tnat
the Midlothian/Ward Spur area (south of Dallas at a point where
SPT and ATSF lines cross) will lose competitive service, and in
Houston, a major grain {nstallation presently served by SPT and
MKT (through terminal access) will lose competitive service if
applicants declde to withdraw access rights from Katy.

Katy contends that applicants' attempts to study competitive
impacts of the proposed merger ignored the fact that trucks are
not competitive for ! ng-distance, high-volume, heavy
commodities. MKT al \1aims that applicants' studies were
self-contradictory as to assumptions, theories, and
methodologies, and that appli ts' witnesses in fact
contradicted each other.

F. Texas-Mexican Railway Company

Tex-Mex's position on competition is restricted tc a single
{ssue. As a bridge carrier 1t provides joint-line service in
connection with SPT to and from Mexico via Laredo, and it clalms
that if the merger is granted, the combined SPSF will favor its
own single-line routes to other border crossing polnts to the
exclusion of Tex-Mex.

~

G. U.S. Department of Juscice

DOJ opposes the proposed merger on the grounds that there
would be serious adverse competitive effects or "2
transportation of numercus commodities, particular'y in the West,
Southwest, Midwest, and Southeast. These effects, in LGy
opinion, could not be mitigated by any of the prorosed
conditions. Further, DOJ asserts that applicar*s have not me
their burden of demonstrating signiticant eff':.encies that wou:ld
outweigh the competitive harms, and that SPT's financlal
condition does not Jjustify approval cf the merger,
notwithstanding the anticompetitive effects.

DOJ contends that because the proposed merger 1is largely
parallel ln nature, rail competition would be substantially
reduced. While trucks and other modes compete with rallroads for
certain traffic, DOJ claims that the record overwhelmingly shows
that trucks are at a distinct competitive disadvantage for large
segments of rall traffic, particularly movements of Ddulk
commodities in large volumes over long distances. 1In addicion,
DOJ states that intramodal competition is the most consistently
effective constralint on a railroad's ability to ralse rates.

Specifically, DOJ states that, at a minimum, 6.2 million
tons of freight representing some $240 million in revenue would
be adversely affected. This traffic is comprised of certain
agricultural products, manufactured food products, chemicals,
paper products, motor vehlcles, primary metals, petroleum
products, ionmetalllc minerals, and lumber moving in some or all
of the following markets:

(1) Between California and the Midwest, Southeast, and
Northeast;

(2) PBetween California and the Texas Gulf Coast, including
shorter moves within this corridor;

Between the Midwest and Texas/Southwest points; and
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(4) From the Pacific Northwest to Southern California and
Arizona.

DOJ argues that the merged carrier would be a monopolist in
many markets and a duopolist in many others. With respect to the
conditions proposed by other railroads, DUOJ states that, standing
alone or in combination, such conditions would not
to remedy the competitive poohlems of the merger, because each
condition is confined to a particular geographic area, while the
competitive problems would exist throughout the merged carrier's
system. KCS's proposed independent rate-making authority
condition, in DOJ's view, is a poor substitute for competition,
and indeed would offset some of the public benefits from the
merger. Finally, DOJ considers applicants' proposed pricing
constraints unsatisfactory, because they: (1) provide no
meaningful protection against market power; (2) constitute a
commitizent to phase in substantial price increases over a period
of five years; and (3) repudiate rail deregulation and reliance
on competition.

H. The 'rit~aq States Department of Transportation

DOT's position with respect to the issue of competition is
substantially similar to applicants' poaition, as indeed were ¢t
analyses prepared by DOT and applicants. OQur analysis of the
evidence and arguments of both parties is set forth 1In
considerable Jetail later in this decision.

ne

I. State of Ca.ifornia and the Public Utilities Comnisssion of
the State of California (California or CPUC)

California states that 1f the proposed merger is approved,
rail competition will be largely eliminated ‘or over 30 percent
of total rail traffic originating or terminating in the State
and would result in SPSF control of nearly 80 percent of
California originated or terminated traffic. A4s a result,
would be the dominant carrier in the Southern (Corridor and
would be dominant in the Central Corridor. In “alifornia’'s
neither carrier would have a "strong incentive" to compete
aggressively against the other ocutside their dow‘nant areas.

Based on evidence submitted by CPUC, California states that,
after merger, existing or potential rail competition vould be
eliminated east of the Los Angeles Basin and in the Scuth San
Joaquin Valley. Further, the number of rail competitors would be
reduced from 3 to 2 in the Los Angeles Basin, the North San
Joagquin Valley, and the Bay Area. These areas generate nearly 80
percent of California's total rall tonnage.

In addition, California argues that a near monopoly would be
created for traffic flows between the Los Angeles Basin and (1)
Northern California, (2) Oregon/Washington, (3) Arizona, (4) New
Mexico, and (5) the South Central Region of the United States
(TX, OK, AR, and LA). Creation of the near monopcly on these
traffic flows, according to California, would result in the
diversion of 50 to 55 percent of SPT's current Central Corridor
traf'fic to the Scuthern Corridor and rate lncreases averaging 43
percent or more for such traffic, with the South San Joaquin
Valley traffic being most adversely affected (by rate increases
of about 55 percent).

Market Definition and Analysis
We must first define the markets the consolidatlion will
affect by examining the "area of effective competition." Standard
011 Co. v. United States, 537 U.S. 293, 299-300 n. 5 (1943). A
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relevant market has two dimensions, product and geojraphic.
Brown Shoe Co. v. United States, 370 U.S. 294, 324 (1962).
gelevant markets must also reflect commerzial real .ties. United
tates v. Grinnell Corp., 384 U.S. 563, 572 (1966). As a tool ir
deTinIng what 1s and what is not a relevant market, we may refer
to the United States Department of Justice Merger Cuidelines,
issued June 14, 1984, Although not binding on the Departmernt,
the courts or this Commission, they are instructive in that they
define a market as "a product or group of produc:s and a
geographic area in which it is sold such that a hypcthetical,
profit-maximizing firm, not subject to price rejulation, that was
the only present and future seller of those prolducts in that area
would impose a 'small but significant and nontransitcey' incresse
in price above prevailing or likely futur: levels." Merger
Guiselinqi. § 2.0. In most contexts, the Department of Justize
uses a prize increase of five percent lasting one year as the
measure of a "small tut significant and nontransitcoy™ increase.
0%, 21 L

Product Market

In order to be Lart of a relevant product market, the
products at 1issue must be "reasonably interchangeable." United
States v, E.I. du Pont de Nemours & Co., 337 U.S. 377, 39%

. The cross-elasticity of demand fcr the products and
thelr substitutes mey be examined, Brown Shoe, 370 U.S. at 325,
keeping in mind that under section T of the Clayton Act,
technically different products or services are rarely grouped
together. See United States v. Philadelphia National Bank, 374
U.S. 321, 356-57 (1363); United States v. Aluminum Company of
America, 377 U.S. 271, 27 ) n chis regard, we are
required, under 49 U,S.C. 11344(b)(5), to examine the effect of
proposed transaction on competition among rail carriers in the
affected region.

The product provided by railroads is the transportation of
£ -ght. An initial issue in this proceeding 1is whether motor
a~% wvatap carrier transportation should be ircluded in the
produ.t market 1n order to determine the competitive effects of
tae t.osnsaction. Applicants strenuously argue, and provide

swiles designed to demonstrate, that the existence of motor
ar~lers, and in some instances water carriers, will provide a
sufficisnt constraint on any marke: power applicants might gain
48 a result of merger. Applicants ask us to find that motor and
water carriers are reasonebly substitutable for rail carriers in
the geographic markets they serve. In order for applicants to
prevall on this issue, we must be able to find that the rates and
service provided by, or likely to be provided by, motor and water
carriers are sufficiently close to those provided by applicants.
In that situation, applicants would not risk abusing their market
power, because they would risk losing a significant share of the
market. For reasons discussed in more detail below, applicants
have not persuaded us that in the relevant geographic markets,
motor or water carriers are likely to provide a sufficient
constraint on applicants' post-consolidation market power.

This 1s not to say that motor and water carriers cannot and
do not carry freight in the ieographic markets served by
applicants, but rather that their rates and/or service cannot be
found to reliably constrain the behavior of applicants. As we
seid in UP Control, 366 I.C.C. at 504:

at the margin, motor carriers are unlikely to be direct
substitutes for raill transportation ln the markets affected
by the proposed transiactions. In such circumstances, a rise
in rail rates would not necessarily result in a significant
amount of traffic shifting between modes and the railroad

L




Finance Docket No. 30400, et al.

could effectively increase its profit by ralsing 1its rates
absent other competitive factors.

A. Exempt and non-market dominant rail traffic must be
considered in defining the relevant product market.

Exempt Traffic. In their analysis of the competitive
effects of the proposed merger, applicants and USDOT =»xcluded
from consideration traffic which had been exempted rrogﬂ
regulation by the Commission under 49 U.S.C. éOSOS(a). €/ These
parties contend that our exemption declsionaz / relied upon
intermodal competition as a sufficient constraint on the
raillroads' ability to exercise market power cver toxcar,
TOFC/COFC, and perishables traffic. The protesting parties
dispute these readings of the Commission's exemption decisions,
pointing to our reliance on intramodal competition in addition to
{ntermodal competition. We conclude that the failure to consider
the effect of the proposed merger on exempt traffic has seriously
flawed applicants' and DOT's competitive analyses.

Firs:, applicants and DOT have misread the basis for our
exemption decisions in TOFC/COFC and Boxcars, and thus erred by
failing to study the effects of the proposed merger on this
deregulated traffic. Both our decislons in TOFC/COFC and
Boxcars, and the court decisions affirming our exempticns, were
Based substantially on the existence of actual and potential
intramodal rz&l competition in addition to intermodal
competition.<"/ Contrary to applicants' and DOT's assertlions,
we relied upon intramodal competition in concluding that traffic

Section 10505(a) provides that we shall grant exemption from
regulation when regulation (1) is not necessary to carry out the
ransportation policy of section 1010la of the Interstate
Commerce Act, and (2) either (a) the transaction or service is of
limited scope, or (b) the application of a provision of the
Interstate Commerce Act is not needed to yrotect shippers from
the abuse of market power,.

23/ Improvement of TOFC/COFC Regulation, 364 I.C.C. 731 (1981),
arf'd in part, rev'd in part sub nom. American Truckin
Assoclations, inc. v. L.C.C., 030 V.24 1115 (5th Cir. iQBL);
Exemption from Regulation - Boxcar Traffic, 367 I.C.C. 424
l.?B;;, aff'd In part, rev'd in part sub nom. Brae Corp. V.
United States, 755 .24 1023 15.8. Tir. 1980) (per curgam),
sert. denled, 105 S. Ct. 2149 (1985).

24, See, e.g., Improvement of TOFC/COFC Regulation: Notice of
Proposed Rulemaking, 45 Fed. Reg. - $ rovement of
TGPS?EEPE Regulation, 364 I.C.C. at 735, 736; American Trucking
issoclations, Inc. v. ILC, 656 F.2d at 1125; Exemption From
Regulation - Boxcar Tra ¢ Proposed Exemption, EE Fed. Reg.
4100, 4101 T1982); Lxemption From Regulation - Boxcar Traffic,
367 1.C.C. at 433, T56; Brae Corp. V. United States, 740 F.2d at
1036-37, 1038.

5 96 -




N 2

Pinance Docket No. 30400, et

such as boxcar25/ and TOFC/COFC should be exempted. Therefore,
the premise fof the exclusion of exempt traffic 1s in error.

Second, the applicants' and DOT's decision to exclude exempt
tpaffic from consideration in thelr asnalyses of the competitive
effects of the merger 1s contrary to the directive of 49 U.S.C.
11344(b)(1)(E), which requires us to consider the effects of the
proposed transactlion on rall competition, or “"competition among
rail carriers." Even if we had based our exemptlggs only on the
existence of intermodal (motor-rail) competition, / it is clear
that exempt traffic would have to be exami to determine if the
proposed raill merger would have an effect on rail competition.
Section 11344(b){(1)(E) requires no less. In this proceeding, we
assessed both intramodal and {ntermodal competition, and we must
examine exempt traffic to see 1f there 1is a possibility of the
loss »f intramodal competition resulting from the proposed
merger. FEy falling to do so, applicants have seriously erred in
their competitive analyses.

We have taken a similar approach to competitive analysis
the context of a ra'l-water merger. In Finance Docket No. 30300,
cSX Corg.——Control-«American Commercial Lines, Inc., _ L.C
L Tserved dept. 1, 1980), slip op. at AT & n. 30, we
requi??? that private water carriage, as well as common an?
contract water carr.age, be considered in our competitive
analysis.©'/ Private water sarriage is exempt from our
regulgtioﬁT Similarly, we believe that exempt rail
transportation should have nmeen analyzed by ths applicants in
considering the competitive impact of their proposed
consolidation. App.icants' and DOT's treatment of exempt traffic
for purposes of the competitive analyris In this merger was
approached as if the traffic was non-existent and beyond our
concern or Jjurisdiction.

Third, the failure to examine exempt traffic also inherently
assumes the loss of Cocmmission jurisdiction over such traffic.

As we recently explained In Consolidated Rail Corp.--Declaratory
Order--Exemption, 1 I.C.C. 2d 855, B38-300 (13887, our decisions
exempting certaln traffic from regulation do not deprive us o
Jurisdiction over that traffic. Indeed, the statute provides for
revocation of an exemption should the circumstances that
justified the exemption no longer pertain. Id. at 899; 45

U.S.C. 10505(d). See alsc H.R. Rep. No. 96-1830, 96th Cong., 2d
Sess. 105 (1980). ~Clearly, we remain concerned about the
competitive environment surrounding traffic exempted by us from
regulation.

— ——————————

25, We did not completely and unconditionally exempt boxcar
¥raffic., For example, we retained jurisdiction to require
reciprocal switching or Jolnt use of terminal facilities should
the assessment of the =xistence of rall competition change after
the exemption went into effect (Exemption from Regulation -
Boxcar Traffic, 367 I.C.C. at “55-55;, and, upon remand from the

strict o Slumbia Circult, decided that boxcar traffic for
short line railroads should not Dbe exempted. Exemption from
Regulation - Boxcar Traffic (not printed), served geptember 12,
1986,

26/ See Rall General Exemption Authority - Fregh Fruits and
Tegetables, 38T 1. CeNes mEL & LXIDTS

27, On appeal, the Sixth Clrult affirmed our decision, including

our corsideratiosn of private water carriage in the competitive

analysis. Crounse Corp. Vv ICC, 781 F.2d4 1176, 1188 (6th Cir
1986), pet. for cert. pending, No. 85-2133 (filed June 6, 1986).
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Finally, applicants' and DOL':v <l_.mination of exempr .raffic
frc.. their competitive analyses assumed that we had perf  rmed a
functionally equ.valent competitive analysis in our exemption
decin'ons, making sucn an analysis unnecessary here. However,
the tyne of analysis purformed in an exemption decision differs
from the type of anulysis performed in a merger proceeding. The
competitive analysis in an exemption decision does not
necessarily examine separate sp2cific origin-destination markets
in terms of traffic flows, distances involved, the number of
rallroad competitors involved, the possible impast: of
technological changes on eaca mode, and the shipper's options to
choose between available competing carriers within the chosen
mode once the modal choice itself has teen made. Exemption
analysis takes a oroad-brush apprvach to analysis of the
competitive environment as a whole and looks to the ramedy of
partial revocation to address specific competitive situations
should that become necessary. Thus, the competitive analysis
exemptions cannot be equated with the comggtit:ve analysis we
make here in assessing a proposed merger.<”/

In sum, the faillure of the applicants and DOT to consider
exempt traffic in their competitive analyses was inappropriate
and a misreading of our exempticn decisions. Moreover, as we
discuss below, the overwhelming evidence of record demonstrates
that competitive rall rates and service are vital for much of
exempt as well as regulated traffic. The failure to assess the
effect of the proposed merger on competitive rall services
offered for exempt traffic flaws applicants' and DUT's studies.

Applicability of Market Dominance Standards. Applicants and
DOT also Essert that we should apply market domina ce
standards©’/ to our competitive analysis in this merger case.
They suggeést that we should not be concerned in this proceeding
with traffic moving at rates below the statutory 180 percent
revenue to variable cost threshold, contending that if the
existing carriers are not market dominant and will not become so
as 3 result of the merger, competition would not be reduced as a
result of the merger and should be of no concern. We reject this
approach to our analysis.

1

First, we note that none of our decisions addressing ratl
mergers has ever adopted the approach suggested by applicants and
DOT. Instead, we have consistently evaluated competitive effects
ty defining existing markets, measuring the anticipated effects
on those markets, and determining whetlier the effects are
substantial. See, e.g., JP Control, 366 I.C.C. at 512. Market
dominance concepts have never governed our competition analysis.
See Tucumcari, 363 I.C.C. 320, 348 n.11 (1980) (noting that the
ratemaking market dominance concept must be distinguished from
the ~ompetitive analysis used in rail mergers). The reason is

28/ The difference in the Commission's role in exemption and
merger cases 1is demonstrated by contrasting the stage in the
proceeding at which the Commission considers adverse effects of
proposal. The Congressional admonition on exemptions in the
Staggers Act Conference Report, H.R. Rep. No. 96-1430, 96th
Cong., 2d Session 105 (1980), states that "[Tlhe conferees expect
« » « that the Commission will adopt a policy of reviewing
carrier actions after the fact to correct abuses of market
power." However, section 11344(b) directs uc to apply certain
criteria prior to authorizing a merger,

29/ 49 U.S.C. 10709(a) defines "market dominance" as "an absence
of effective competition from other carriers cr modes of
transportation to which a rate applies." The current
quantitative factor in deciding whether a railroad is market
dominant is whether the ratio of revenue to variable ccst on a
specific movement exceeds 180 percent.
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apparent. Market dominance analysis involves an assessment of
past competiti.e conditions. This is an inappropriate measure of
the forward-looking assessment we must make under section
11344(b) (1) (E) in an2iyzing a proposed merger.

Second, the market dominance concept 1s simply not
applicable to merger competition analysis. It is found in the
section of the statute addressing our Jurisdiction over railroad
rates, not mergers, and there 1s no indication that Congress
intended us to incorporate such stardards into our merger
analysis. Our analysis of market dominance addresses intramodal,
intermodal, product, and geographic competition to determine
whether there 1s an absence of effective competition. However,
Congress in the Staggers Act amended the merger section teo
require us to evaluate "whether the proposed transaction would
have an adverse z[fect on competition among 5811 carriers in the
a"Tected region." 49 U.S.C. 11344(b)(1)(E).3Y/ That section
dues not iq?orporaCe or even refer to market dominance
standards.’*/

We believe that 1t would be inconsistent with the Rail
Transportation Policy to create a post-merger situation where 1t
might be necessary to tecome involved in recurring questions of
market dominance or rate rezsonableness that could well develop
where there &3 the elimira®isn of or massive reduction in
competition.’</ See 49 C.F.R. 1180.1(a) ("Our analysis of the
competitive Tmpacts of a consoiidation 1s especially critical in
light of the Congressicnally mandated commitment to give
railroads greater freedom t¢ price without regulatory
interference.") By, among other tuings, curtailing the scope of
rite regulation, enabling the “ommissicn to exempt certain
traffic from regulation, and authorizing rail carriers and
shippers to enter into contracts, the Staggers Act sought to
premote the goals of the Ra‘'l Transportation Policy to "minim.:ze
the need for Federal regula.ory contrcl over the rail
transportation system and to require fair and expeditisu
regulatory decislons wi.en regulation 1s required."” 49 U 3
10101a(2). As we stated in JP Control, 366 I.C.C. at 502,

The new poliicy favor ng increased
reliance or competivion to regulate
activitles 11l govern the environment in
which the new [rail cransportation]
system will operate. The abllity of the
railrcads to take various actions free of
regulatory restreints will make it easier
to exert or couze market power gained as
2 result of consolidation. For these

30, Consistent with this section is the Rail Transportation
PSlicy's instruction that we should seek "to allow, %o the
maximum extent possible, competition and the Jemand for services
to establish reasonable rates for transportation by rail." 49
U.8.C. 10101a(1).

31 Indeed, 1in our merger procedure guidelines, we did not
Tncorporate market dominance standards. Compare 49 C.F.R. 1180.

32, The problems with determining market dominance for each and
évery shipper in the relevant markets 1is apparent, as reccgnized
by DOT (DOT-8 at 27). Even the so-called conservative approach
it recommends (see id.) would potentially require us to ignore
virtually all traffic in the relevant markets in performing our
competitive anaiysis, so limiting the scope of our inquiry that
nc meaningful analysis could be performed.
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reasons, we mus® take even greater cars
to identify havmful competitive effects
and to mitigate those effects when
possible.

In short, we conclude that marset dominance standards have
no role to play ian our analysis of competition in rail mergers.

B. The relevant market is rail transportation.

Applicants assert that all but a minor portion of rail
traffic is subject to effective and pervasive competition from
Other modes of transportation, notably from motor carriers. They
further assert not only that the proposed merger will merely have
minor anti-competic.ve effects, but also that it will actually
enhance transport:tion competition because the merged carrier
will be financiall; stronger and more efficient. Without a
merger, applicants :ontend that neither ATSF nor SPT will survive
in the long-run, and that SPT could not survive in the short-
run. Thus, in applicants' view, rail competition would be
destroyed throughout much of the western United States without
their proposed merger.

Applicarts and DOT prepared competitive analyses which were
Substantially similar in approach and which resulted in basically
the same conclusions. Our discussion here therefore applies to
both parties' studies. At the outset, it should be noted that
applicants' and DOT's competitive analyses vere predicated on
determining the effect of the merger on rate competition and
virtually excluded any consideration of service competition.
Both studies used methodologies based on broad assumptions wh'ch
categorically eliminated huge quantities of rail traffic from
consideration. These categorical eliminations, which in some
instances were refarred to as a "s:reering process," were the
basis for voluminous cross-examination, and presentation by
applicants of additionai evidence modifying and correcting the
original studies. The protestant rail-~ads, particularly Union
Pacific, Rio Grande, Katy, and XCS, presented evidence and
arguments specificelly attacking the Assumptions used by
apglicants and DOT and showing the effects such assumptions had
cii the outcome of applicants' studies. We have thoroughly
examined the studies and the underlying record. The following
discussion focuses on the premises upon which the studies were
based.

Table 1 (all numbered tabl .s 1. this sestion appear: in
Appendix D) is based on data siomit.ed by the Rio Grande. Table
1 shows that, with the exceptions uf fresh fish or marine
products, ordnance or accessor.sc, leather or leather products,
photographic or optical instruments, miscellaneous shipments, and
hazardous materials, over-the-road truck traffiec is highly
concentrated on hauls of less than 1,000 miles. One of the
largest TOFC shippers, United Parcel Service (UPS), submitted
statements not only on behalf of applicants but also on beha.f
of Union Pacific and Rio Grande. JPS stated that it depends on
the continuing availability of flat cars, trallers, and efficient
terminals anad that most of irs movements having distances in
excess of 500 miles move in 10FC service. Further, UPS ships
over 21,000 trailers annually between Lcs Angeles and points in
Arizona, Texas, Louisiana, and other destinations in the
Southeast. UPS states that railroads are an "integral arm" of
their company and that their experience shows that service is
best where competition exists. UPS supports the Union Pacific
and Rio Grande responsive applications on the oasis that they
would tend to maintain both pricing and service competition in
the Scuthern and Central Corridors.
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Our exemption of raill TOFC/COPC service, as stated earlier,
dia not differentiate between suo-markets. The record here
firmly establishes the {dentity of two distinet sub-markets:
the onventional domestic movement of trallers or containers on
flat cars; and (2) the movement of containers by =il COF®
service in the international trades. American President
Companies, Ltd., a major shipper with subsidiaries engaged In
both sub-markets, intervened in these proceedings in support of
Jnion Pacific's proposed trackage rights. It presented witnesses
from each subsidiary: American Presida~t lLines (APL), a major
ocean carrier, and National Figgyback Services, Inc. (NP3), an
[.C.C. licensed property broker.

National Piggyback Service, like UPS, is a major TOFC user,
handling nearly 200,000 trailerloads annually in nearly eve-y
major transportation corridir across the United States. In 1383,
NPS snipped approximately 40,000 trailers over SPT and 36,000 via
Santa Fe. Of these shipments, approximately 20,000 trallerloads
moved through the Southern Corridor. ATSF ana SPT are the only
direct competitors for this traffic. The routes of the two
carriers between Los Angeles, Dallas, Houston and New Orleans are
substantially equal in distance and have comparable transit
times. Their TOPC rates hetween 1978 and 1984 were prartinally
identical, which, NPS claims, reflects the i.ateise compe:ition
petween the carriers.

In NPS' experience, where competitive rail TOFC service
exists, rates on the averaze are 75 cents per mile (in 1988), as
compared to 39 cents where no competitive service exists. The
inherent circuaity of 800 to 1,000 miles via the Central Corridor
dictates the use of the Southern Corridor between Lss Angeles and
New Orleans in view of the importance to NPS of fast transit tine
and low cost. Motor carriers do not provide an option to NPS
because motor carrier rates generally range from $1.00 to $1.54
per mile, and those rates apply to movements »f under 900 miles,
Indeed, NPS states that a "large portion" of 1iis own business
comes from motor ~arriers because of Lhe cost effectiveness of
rail TOFC service. NPS points out that this effectivenesas likely
will be enhanced as doubla-stack containe~ trains eventually
replace conventional TOFC equinrment for mnay flows of domestlic
frelght.

American President Lines 2ither individually or Jjolntly wivn!
other carriers ships substantial volumes of minilandbridge (MLB3
traffic from Asia to Qull Coast and Atlantic ports. APL proviies
the water transportation and arranges with one or more rallroads
(occasionally in combination with a motor or air carrier) to move
cargo from a port to the destination. APL offers shippers port-
to=port through rates under a single bill of lading, and the
revenues are divided with the railroad providing the land tirs~.-
portation. Among the commodities handled by APL are garments,
electronics, and other consumer goods, as well as perishables,
cotton, and other raw materials. Almost half of APL's eastbound
traffic in foreign commerce involves partial movement by rail,
and the remainder of the traffic primarily involves movements
originating or terminating in or near West Coast port areas by
motor carrier. Minilandbridge traffic between Los Angeles and
the Gulf amounts to about 17,000 containers annually. In 1983,
APL's bill for rail services amounted to more than $90 million,

APL flatly contradicts applicants' and DOT's treatment of
minilandbridge traffic, asserting that (1) all-water service ls
not a competitive alternative for Asia-Gulf Coast service, (2)
the Southern Corridor is the most efficlent corridor for Gulf
Coast MLB traffic, and (3) truck service is not a realistic
alternative Lo rail service between the West Coast and Gulf

ports.
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The data presented by AFL are convincing. In the first
three quarters of 1983, at least 73 percent of all ocean carrier
eastbound contalaerizable cargo (435,163 short tons) moved to the
Gulf Coast States via rail azross the Southern Cerridor, with the
remaining 27 percent (161,553 short tons) moving via all-water
routes. Much of the Asia-Gulf Coast trade still carried in
all-water service is not containecrizable for either economic or
physical reasons, and thus is not subject to MLB competition.
Abcut 85 percent of total Asia-Culf Coast MLB lmports move
through Los Angales/Long Beach and about 10  ercent through San
Francisco/Cakland, with only occasional shipments through Pacifiae
Northwest ports. For marketing and cost purposes, most carriers
have their containerships call first at Southern California ports
to serve the large, highly competitive macket there, before
moving on to Northern California jorts, thereby slowing service.

APL notes that distance is th® key to the cost and speed cof
rail service, and by far the shortest rall routes between
California and Gul{ Coast ports are over the SPT and Santa Pe,
which have historically been very stirong competitors for Weat
Coast-CGulf ML traffic. The reason that almost 100 percent of
the Asia-Gulf Coast MLB traffic moves over the SPT and Santa Fe
systems is that they offer lower rate:s and faster transit times
than rail carriers serving the Pacific Northwest ports. APL
today provides the rall portion of its MLB service to Gulf Coast
and South Atlantic markets through multi-year joint-service
contracts with SPT and the Southern Railway. Santa Fe, with whom
APL also participates in some operations today, has in the past
been a prime carrier for APL to and from these markets. Union
Pacific, which must use the Central Corridor, does not even bid
on MLB traffic moving from West Coart ;orts to Gulf Coast or
South Atlantic ports. (Tr. 8782, 8737)

APL states that all-water service i3 nc' a competitive
alternative to Asia-Gulf Coast MLB service. Such service s
significantly (1) more zostly for ocean carriers to psovide, (2)
less frequent, and (3) slower. MLB service from Asia to the Gulf
Coast costs ahout $1,110 per TEU !twenty-foot equivalent unit),
while all-water service via the Fanama Canal cos's about 81,325
per TEU and takes more than 2-1/2 times as long. Part £ the
reason for the disparity in cost and time ls that the Asia-Guifl
Coast market is not large enough to support direct all-water
service., (See Tr. 8790 and Tr. 4%570). As a result,
containerships bound for the Gulf Coast must also carry cargo for
Atlantic Coast markets, and the products destined for these
markets dictate that Atlantic Coast ports be served first.

APL states that only a single water carrier provides
regular, direct all-water container service between the full
range of Far East ports and th. CGull' Coast via the Panama Canal,
while more than two dozen trans-Pacific carriers offer Aslia-Gulf
Coast ML3 service on the same routes. Of the 13 other carriers
which advertise all-water service between Asia and the Gulf, 11
serve only South and Southeast Asila ports (via Suez) and not the
much larger Far Eastern market. One carrler has ilnaugurated a
feeder service serving the Gulf from Far East ports. (Tr.
8821). Currently there are about 35 times as many MLB as
all-water sailings per month between Asia .nd Gulf Coast ports.
On the average, three trans-Pacific contalnerships sail each day,
sompared with an average of one all-water Asia-Gulf Coast
sontainership salling every 1C days.

As stated earlier, between 30 percent and 30 per:ent of
tnbound Gulf Coast MLB traffic is handled through Los Angelss/
Long Beach. The reasons are that the distance between Oakland
and Houston over tne Central Cocrridor is more than 800 miles
longer than over the Southern Corridor, and tne distance between
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Los Angeles and Houston over the Central Corridor is more than
1000 miles longer than over the Southern Corridor. APL states
that rall rates are 60% higher for this movement via the Union
Pacific over the Central Corridor than via SPT over the South
Corridor.

inally, APL points out that motor carriers cannot provide
competition for rail service for import container traffic.
Long-haul truck costs are economically prohibitive: quotes
received by APL are 80-90 percent higher than over existing rail
divisions of APL through revenues. Moreover, the logistical
problems assoclated with trucking alternatives are insurmount-
able. For example, APL ocean-golng vessels can carry as many as
3200 containers each.

Because a truck generally handles no more than 1 or <
contalners, many hundreds of trucks would be required at dockside
to move all the cargo for each such vessel. Even assuming that
there were enough trucks to me2% the demand, a highly dubious
proposition in APL's opinion, coordination of this amount of
truck traffic on a transcontinental basis would be "truly
nightmarish." Raillroads, by contrast, can efficiently handle
large numbers of containers in a single train.

Curiously, nothwithstanding their elimination of rail
TOFC/COFC traffic from consideration in most of their analyses,
applicants attempted to Survey minilandbridge traffic i{n a study
prepared by a consultant. DOT also gave specific attention to

LB traffic. The railroad protestants and APL variously
criticize these limited studies of MLB traffic. Their criticisms
are fully substantiated by the record and can be summarized es
follows:

l. Applicants and DOT studied only minilandbridge traffic,
thereby excluding from consideration any competitive impacts of
the merger on microbridge, landbridge and domestic offshore
(e.g., matnland-Puerto Rizo) container traffic. (Tr. 4712-15).

2. To the extent MLB traffic was Studied, the analyses were
restricted solely to MLB traffic moving between Los Angeles and
Houston in only two foreign trade routes, the Far East-Culf Coast

cute and the West Coast-Europe Trade route. Excluded were MLB
routes between (a) the West Coast (via the Gulf Coast) and
Central America, South America, the Caribbean nations, Africa,
and the Middle East, and (b) the Gulf Coast and Australia/New
Zealand via the West Coast. (Tr. 16,959-17,001).

3. Applicants erroneously characterized the relationships
among rallroads, ocean carriers and actual shippers of MLB
traffis. Applicants claim that the relationship between
rallroads and ocean carriers is Simply that of a partnership
whereln the ocean carrier collects the revenue and divides it
with the railroads, with the leverage clearly on the side of
ccean carriers because of all-water and alternative MLB route
competition.

As protestants polnt out, raillroads must compete with each
other to offer rate divisions and services to ocean carriers
which are consistent with the ocean carriers' operations.
Further, MLB service via other West Coast pcrts and railroad
corricdors to and from the Gulf Coast ports ave not substitutable
from elther a cost or service viewpoint in comparison with the
Los Angeles - Gulf Coast routes via SPT or ATSF, (See the
discussion of APL's evidence above, Exhibits KCS-14, KCS-25, and
Tr. 4679). There 1s general agreement among the parties that the
rates charged shippers by ocean carriers have little relationship
to the rate or division chargsd the ocean carriers by the
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railroads. Possible exceptions to the situation may occur in the
case of low-value commodities such as cotton or resins moving MLB
to the Par East. (Tr. 8784-3787).

As we stated earlier, our decisions exempting rall TOFC/ZOPC
and boxcar traffic relther addressed specific markets or
competitors, nor precluded further consideration of competitive
impacts on the traffic resulting from rail mergers., The same
sconclusions hold trug_with respect to our decision exempting rall
perishables traffic. 3/ Although we did not rely on rail
intramodal competitidn as a reason for granting the perishables
traffic exemption, the record here unequivocally shows that in
specific markets served exclusively by ATSF and SPT, rail
competition between those two carriers has actually become more
important as a result of deregulation. A prime example of such
markets is the fresh fruit and vegetable traffic originating in
the San Joaquin Valley of California, and the testimony of
Sunkist Growers, Inc. (Sunklist) is typical of the testimony of
other Saen Joequin producers and thelr customers.

Sunkist, an agricultural cooperative that markets fresh
citrus fruit throughout the United States, Canada, and abroad,
must re.y exclusively on ATSF and SPY for the origination of rall
traffic to the Mortheast and Canada. ATSF and SPT have
historically competed for Sunkist's tralfic, and Sunkist has
relied even more heavily on this competition since deregulation
because the free market has dictated improvements in service and
rate levels. Service competition is extremely important to
Sunkist in terms of obtaining «dequate supplies of refrigerated
boxcars and trailers.

For Sunkist, Saata Fe 1s che dominant TOPC origin carrier,
while SPT dominates the originatinas of refrigerated boxcar
traffic. In Sunkist's experience, motor competition is not
significant for the key markets ¢of Montreal, Boston, New York,
Philadelphia and Toronto. About 60 percent of Sunkist's products
move to this reglon, and the rall snare of the traffic to the key
markets is as follows: Philadelphia, 70 percent; New York, 85
rercent; Toronto, 838 percent; Boston, 50 percent; and Montreal 37
percent. In recent years, rail shipments have increased,
partisularly in TOFC service. Refrigerated boxcar service
actually is competitive with TOFC sarvice, in part because the
typical refrigerated boxcar shipment now exceeds 50 tons.

Contrary to applicants' assertions that citrus fruit is
source-competitive and that applicants would therefcre be
constrained from reising rates on the traffic, Sunkist points out
shat California and Arizona oranges are seasonally complementary
to Florida-Texas oranges. Further, Florida oranges primarily are
grocessed into frozen concentrate, while California oranges are
primarily sold as fresh fruit. Variations in demand for other
aitrus products alsc preclude direct source substitution. (Tr.
3774-9791, and 985“-9555).

Another San Joaquin Valley agricultural shipper presenting
evidence was Calcot, Ltd. (Calcot). This shipper 8 &
3,600-member cotton-mavketing cooperative that markets
approximately 2 million bales of raw cotton annually from both
the 3Jan Josguin Valley and Arizona. Calcot acts as its own
shipment consolidator, shipping about 5,000 boxcars and TO®C
trailers yearly to the Southeast as well as other TOFC shipments
to Gulf and West Coast ports for export. Calcot is the largest
sotton shipper in California.

33, Rail General Exemption Authority -- Fresh Fruits and
V?gofibles. 361 l.C.G. il 11979).
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copper products, petroleum products and chemicals. From thelr
standpoint, containerization of their carload traffic would not
be economically Justified - - the bases of their own production
methods and/or the cost of transportation by truck. In the case
of chemicals, safety considerations were cited as additional
factors necessitating rail movement.

Various witnesses presented by applicants alluded to source
and product competition as a constraint on applicants' combined
market power. Methodologies employed ranged from another
"screen" to case studies. As with the portions of the studies
already discussed, applicants relied heavily on assumptions
instead of facts to Jjustify exclusions of broad categories of
traffic from further consideration as relevant subjects of
analysis.

We will next discuss applicants' case studies. These
constituted their best effort to demonstrate that motor carriers
are actually a reasonable substitute for rall carriers and cun
adequately constrain rail rates, thus diminishing tne
significance of a high rail market share and expanding the
relevant product market to include transportation by truck.

Applicants made two efforts to show that because motor
transportation is sufficiently substitutable for rail, "all rates
would be adequateiLy constrained. The first presentstion focused
on national aggregated statistics. In response to sudst:ntlal
criticism, a rebuttal study was presented through 39 case rrudles
that sought to compare motor and rail rates for 39 s.=cific
commodities over one or more specified geographic flows.
Shippers, brokers, and motor carriers were telephored and asked
whether and for what rate they could ship a commodity between two
points. These examples scught to compare motor rates with rail
rates, showing the distances of movements. The examples were
selected to rebut traffic flows identified by government parties
as competitive problems, but applicants' study "did not . . . try
to find the points where today significant amounts of potentially
compctltgxely impacted traffic are moving on these two rallroads

s Ry

Of the 39 case studies, the following table demonstrates
that 26 show the lowest truck rate to be at least 22 percent
higher than the lowest rall rate. Even 1f we could rely upon
applicants' presentation, these rate disparities are significant.

COMPARATIVE RATES3S/
Fercent By Which

Lowest Truck Rate
Case Study and Flow Exceeds Lowest Rail Rate

#3, #4 - grain

Council Bluffs - LA 78%
Council Bluffs - Brawley 79%
Council Bluffs - Long Beach 79%
Kansas City - LA 104%
Kansas City - Brawley 36%
Xansas City - Long Beach 106%

34/ Tr. 17,529. See Tr. 17,560.

35/ UP, supported by other protestants, sought to heve the

Testimony stricken. The motion was based on procedural and
substantive criticisms. See Tr. 17,983-18,004.
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Calcot states that cotton shippers place heavy reliance on
boxcar transportation because of its lower cost relative to TOFC
or all-motor transportation. Cotton prices, according to Calcot,
cannot absorb high transportation costs. Cotton can he stored
until market and transportation prices are optimal. Calcot must
Ship large quantities of cotton over long distances and has
deneritted from the competition betwaen SPT and ATSF over the
years. This competiticn has been based on rates and TOFC ramp
locations. Because Calcot has plants located on both SPT and
ATSF, even though the plants are served exclusively by cne or the
other, the two railroads have been compelled to offer competitive
rates and service at all piants. While °PT has provided most of
Calcot's boxcar transportation, TOFC service has allowed both
carriers to serve all of Calcot's plants.

In Calcot's view, California and Arizona cotton 1s unique in
that the fibers are finer and stronger than those i{n cotton grown
in Arkansas, Texas, and the Southeast, Although Calcot uses
motor carrier service, this use has amounted to cnly about 15
percent of domestic Calcot business. The principal reasons for
this limited use of trucks are higher rates and insufficient
capacity per truck (less than half that of a boxcar). The
availability of equipment and the vartiation of rates associated
with truck transportation is highly seasonal. In times of peak
demand, truck service is not reliable, because the truckers
prefer to haul higher-rated commodities, and equipment shortages
become acute.

This evidence clearly documents our earlier conclusion that
applicants' failure to Study exempt traffic was both legally and
factually incorrect and resulted in Substantially distorted
conclusioras.

Applicants used other "screens" in their competi‘tive studies
0 exclude certain rail traffic from further competitive
anailysis. One such sereen in fact eliminated Calcot's traffic
from consideration by applicants. This screen eliminated ATSF
and SPT rail traffic from consideratlion if more than 50 percent
of a commodity grou moved by any other carrier of any mode.
Most of the commodity groups excluded were 2-digit Standard
Transportation Commodity Code (STCC) groups whizh in most
instances encompass huge varieties of specific commodities. For
2xample, Calcot's product, raw cotton, is inc’uded in STCC 01,
Farm Products, which includes, obviously, products having vastly
different transportation characteristics ranging from
large-volume, bulk movements of grains to small-volume, highly
parishable products such as Strawberries. Thus, while more than
half of the 2-digit group, Farm Products, may move via other
modes, exclusion of the entire universe of farm products from
competitive analysis represents nothing more than contrived
methodology.

Another screen used by applicants was a "contalnerizability"
Screen, il.e., if a shipment known to be carried by applicants
could physically be carried n a truck trailer or container, such
traffic was eliminated from further consideration. The theory,
as here applied, is untenable, because 1{t gave no consideration
to (1) the economic feasibility of transporting "containerizable"
commodities prescntly handled in rail carload service, and (2)
the economic feasibility for snippers to put their shipments in
contalners in the first place. Applicants' witness admitted that
he had not interviewed any shippers concerning the subject.

(Tr. 10772).

Shippers appearing on behalf of Union Pacific testified that
their traffic was =xcluded under applicants' containerizability
screen. These shippers produce steel and blast furnace products,
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#8 - aggregates/clays

Bentonite - Houston
Belle Pourche - Houston

#10, #11, #12 - Ligqu ' chemicals

Houston - LA (glycol
(toluene)
(acetone)

#14 - sodium compounds

LA - Little Rock

#15 - asghalt

LA - Phoenix (1iquiad)
Bakersfield - Phoenix (liquid)

#16 - petroleum lubricating oils

Eousteon - SP

#18 - corn syrup

Cedar Rapids - LA
Springfield - LA
Davenpert - LA

#1G6, #31, #32, #33 -~ paper products

Portland - LA (fibreboard)
(wrapping paper)
(newsprint)

- iron or steel bars or pipe

Besumont - LA (bar)
Seaumont -~ SF (bar)

- _cemen:
Dallas - Amarillo

- indvstrial sand

Minneapolis - Fresno
LaCrosse - Fresno

- soybean cake

Sioux City - LA "Not truck Competitive™
Sioux City - Fresno "Not truck Competitive"
Des Moines - LA "Not truck Competitive"
Lincoln - LA "Not truck Competitive'¥®

- frozen foods

LA - Chicago (frozen citrus) 25%

(frozen foods) 25%
LA-KC (frozen foods) 53%
Stockton/Fresno - KC (frozen foods) 53%

#27 - canned goods

LA - Chicago 38%
Stockton - Chicago 463
Stockton - Atlanta 23%
Stockton - Rochester 38%
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#28 - wine and brandy

SP/Stockton - Chicago (boxcar)
SF/Stockton - Miami (boxcar)

#29 - granulated sugar

SF ~ Chicagoe (bulk)
SP - Dallas

#35 - iron, steel or aluminum scrap

Fresno - SF

#36 - soybean oil

Minrneapolis - LA
Kansas City - LA

#37 - beer
LA - Phoenix

#39 - native asphalt

Dabney TX - Beaumont TX

#SFSP-52 VS Baker at 64,

Were we to accept the case studies at face value, we would
conclude that applicants failed to prove motor-for-rail
substitutability. A substantial number of rates presented are
toc high to offer a reasonable constraint on rall market power,
and are much higher than DOJ's Merger Guideiines’ "small but
significant nontransitory" test of Tive percent a year. Merger
Guidelines, at 2.11.

In addition, the study does not provide adequate reliability
to indicate actual substitutabllity. We cannot give any weight
to the study as evidence of motor-for-rail substitutability for
several reasons. Selective use was mage of the information.
Potentially damaging information was discarded. Supporting
papers were heavily redacted as ¢ shippers' use of alternative
modes, so as to call into questiun the validity of both rail and
motor rates Much of the study (s based on hearsay without
corroborating data.

The rall ~ates provided by applicants were subjected to
continued reviiions and dispute and could not be shown to be the
lowest availab.e rail rates, against which to compare truck
rates. Applicants made two formal "errata" filings to both rail
and motor rates on July 26 and August 1, 1985. Additional
refinements to the rates were made as applicants' witness
testif‘ed. Some rates were demonstrated to be substar.cially in
err-. dJduring cross examination. Some rates were simply withdrawn
in response to protestants' criticisms. Rail contract rates were
incomplets as presented. UP counsel pointed out that by the time
the dust nhad c.eared, 108 changes had been ~=de to 105 rates
preseu ted.

The f:1llcwing determinations, contrary to applicants’
study's findings, were possible:

1. Applicants finding that rail and truck rates for cotton
shipments were virtually identical was inconsistent with Calcot's

-h-
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witness wno stated: "The rall rates, both boxcar and TOFC, that
Calcot pays for shipuments of cotton from the San Joayuin Valley
to tr: ?outngast are well delow the lcwest truck rates
avallable."2Y,

2

¢. Applicants' finding of no difference between mctor and

rall rates for transcontinental potato movem=ants was inconsistent
with DOT reporting of 50 cto 99 percent higher motar rates.

3. Applicants alleged that there was nu difference batween
motor and rall rates for plastics movement, but applicants'
w.tness admitted that the percentage difference for bulk
movements "would approach 80 to 100 percent.”

4. Both the motor and rail rates on lumber from Seattle to
Phoenix were admitted "to be a mistake."

5. The TOFC rates from Los Angeles to Houston were admitted
to bYe up to 33 perent higher by truck, although the study shows
thenm to be only 15 percent higher by truck.

Numerous rail rates that were lower than those relied upon
were not provided because of applicants' opinion that they were
not presently being used.

Traffic and contract rate information was provided the
witness through applicants' counsel. However, he was not
provided with all relevant information. For example, TOFC
information was not provided, because it was "too sensitive."

The witness admitted that ". . . there are some corridors
where rail costs are sigr .ficantly below truck costs and only
applicants provide competitive service." He also admitted vhat
interline rail service provides competition that trucks cannot,
for example, for movement.s of soybean meal to Fresno.

Numerous concessiocns were made that the case studies were
elther irrelevant or inappropriate. For example, the studies
concerning sodium compcunds, plastics and wheat flour compared
bulk rall rates with packaged motor rates. A comparison of the
bulk motor rates indicated motor rates that were twice as high as
those quoted. The witness admitted that motor rates
(unspecified) were too high to handle bulk shipments, for
example, of petroleum oil and chemicals. He further admitted the
following commodities can be transported significantly less
expensively by rall than truck: grain, clay aggregates, sodium
compounds, and corn syrup. The witness could find no truck
movements of graln for Case Study #3 because of prohibitively
higher motor carrier costs.

TOFC information was presented as if it included COFC
traffic when 1t did not. Motor carrier costs and rates were
predicated on backhaul operations only. Yet, for important
examples, such as grain and paper into Phoenix, and for corn
syrup, backhauls do not generally exist. The witness admitted
that the lack of backhauls would approximately double motor
costs.

Comparisons were made between motor transport of one
commodity with rail transport of another, as if the two
commodities were substitutable when they were not; for example:
liquid asphalt and black asphalt. When a comperison of motor and
rail could not be made, the witness relied upon source and
product competition: for example, petroleum products, iron and

36/ All quotes are from Testimony presented August 22, 1985, See
™. 17,478-17,726.
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steel, and sodium compounds. No supporting evidence as to
whether these oroducts were in fact substitutable was presented.

Reliance was placed on subsequent local distribution costs
to include post-rall moevement motor deliveries, but no offsetting
savings for shippers that result from rail distributlion were
considered. Applicants' witness testified that some shippers
"ship virtually 100 percent rall to save on the warehousing
cost." And the importance of rall service to warehouses for
perishable and frozen food shippers and for canned goods shippers
was ignored.

The witness also testified that heavy loadings, long
distances, high volumes, and loading investments by shippers,
etc., were determinative of whether motor carriers could compete
with rail. No attempt was made in applicants' presentation to
quantify the amount of traffic affected by those considerations.

"The principle [sic] issue 1s the degree to which trucks are
interchangeable with railroads from the perspective of shippers
so that they can act to constrain railroads' rates and services
to competitive levels." UP Control, 366 I.C.C. at 672. If the
rate and service differentials between rail and motor
transportation are significantly great for a substantial amount
of traffic, so that motor service 1is unlikely to constraln rall
monopoly behavior, the relevant product market should be defined
as transportation service provided by rall carriers.

Applicants' market Ilmpact studies are replete with errors of
assumption and fact, and internal inconsistencles. Their
adoption of DOT's methodology late in the proceeding compounded
the problem because DOT exclided exempt traffic from
consideration. Both studies had as their main thrust the effect
of the merger on transportation rate competition, with on.y token
acknowledgment of service competition. Rallroads are in the
business of selling rallroad transportation service. Price
competition for rail service can be and 1s important where rall
service 1s truly competitive with transportation service provided
by other modes, but applicants and DOT eradicated all but an
insignificant amount of rail traffic from study.

DOJ, like applicants and DOT, relied on a screening process
to define relevant markets, althcugh DCJ's screens were not as
exclusionary. Nonetheless, DOJ assumed that if non-rail modes
handled 50 percent or more of a commodity between origin-destina~-
tion pairs (in those instances where movements of the commodity
exceeded 10,000 tons by rall), the non-rall mode was substituta-
ble. While DOJ's met:hodology was to look at all rall trafflce,
including exempt traffic, and then to apply screens such 25 the
one mentioned above, the assumptions in the screens were almost
all oriented to the conclusion that a large market share held by
other modes, or, in some instances, by other railroads,
constituted substitutability for applicants' services. We reject
that conclusion.

Several of the opposing parties presented modal share data.
As 1s generally known, and as demonstrated on this record, market
share data for trucks and water carriers carry a high degree of
imperfection due to an absence of uniform data reporting by
private and exempt carriers, to the extent they publish data at
all. PFurther, some of the truck data sources rely on
observations taken at the shipper's loading dock and may not take
into account a subsequent haul by rail in TOFC service. Thus, we
recognize that the modal share data used by all parties are not
precise, and we must conclude that such data offer only an
insight as to the magnitude of the market shares held by each of
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the various modes. Such data do not offer an ins‘ght into the
general substitutability of one mode for anocher.3 / However,
there are modal share data of record here that suggest the
effectiveness of the various modes in specific geographic markets
in excess of 1,000 miles.

Table 1, already discussedf shows the few commodity groups
that motor carriers handle in excess of 1,000 miles without
regard to specific geographic markets. Using an updated and at
ieast partially corrected set of data initially used by
applicants, Union Pacific produced the following overall rail
shares of tital transportation for certain markets in excess of
1,000 miles.

Geographic Market Rail % of Total

Southeast to S. Cal. 66
Gulf Coast to S. Cal. 60
S, Cal. to 3outheast 52
San Joaquin to Southeast 75
Southeast to Bay Area 60

Table 2 (see Appendix D), is also based on data presented by
Unicn Pacific and showe modal share data for traffic flows
between San Prancisco and Los Angeles on the west, and Houston,
Dallas, New Orleans and Atlanta on the east. Of particular
interest here is the information in the footnote tc Table 2.

This shows that, where railroads have a relatively low share of
total traffic in one direction between major cities, the non-rail
mcde having the largest share handles large volumes of particular
commodities. Special note also should be made of the rail flows
from San PFrancisco to Dallas and New Orleans and from Atlsnta to
San Francisco: Each of these flows shows a rail share of less
than 50 percent. On the eastbound movements to Dallas and New
Orleans, the truck shares are dominated by shipments of farm
products and food products. From Atlanta to San Francisco, about
one-sixth of the truck share i3 comprised of food products, wnile
another one~third involves textile mill products. Thus, the
Atlanta to San Francisco market represents an exception to the
general conclusions we have reached. If the record were
all-encompassing of traffic flows between major pairs of cities,
other exceptions undoubtedly w 4 surface.

We note, therefore, that modal share data are influenced by
geographic definition, and the Atlanta-San Prancisco traffic flow
is a case in point. There, rail share s 48 per.ent, but when we
consider the entire Southeast to the Bay Area (s:e the small
table above), the rail share 1s 60 percent. Protestants rather
uniformly and accurately criticized applicants' u.e of geographic
market definition on the basis that relatively sma’l rail-served
areas were being compared to much lirger geographic .reas with
the result that rall shares were uncerstated compared to truck
shares.

Applicants, DOT, and DOJ have .11 placed a great deal of
weight on rate ccompetition while virtually ignoring service
competition, including the economic feasibility of one mode
physically to substitute for another in terms of unit capacity,
shipment volume (other than for obvious bulk commodities),
schedullng, equipment ownership and availability, reliability of

37/ In UP Control, 366 I.C.C. at 671-672, the Commission
recognized that a nontrivial share for trucks in certain markets
does not imply that motor carriers are generally substitutes for
railroads; rather, the nature of the substitution must be

understood.
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service, and, where significant, transit time. The methods used
by these parties to determine the competitive impact of the
proposed merger were each designed to "back into" a relevant body
of rail traffic subject to anticompetitive consequences. It
would have been helpful if each party had begun by using the
traffic data avallable to the applicants from their own records,
identifying movements to or from points where the number of rail
competitors would be reduced to at least 3 or less, and
systematically interviewing the shippers/receivers of those
movements to see if other options were available to them.

Great emphasis has been placed by applicants, DOT, and DOJ
on the absolute amount of tonnage in specific movements that have
been "identifled" as having anticompetitive consequences from the
proposed merger. These numbers reflect a static world. Much of
the traffic data were for the year 1982. it may well be that
1982 was not typical, being a recession year. The point 1is that
raill traffic volumes are anything but static for an indivicual
carrier, let alone the industry. Shippers and recelivers, even in
"baslic industries", are cggstnntly changing, as are the priducts
produced or used by tnem.__/

As discussed at lenxth above, “he record makes it abuniantly
cliar that the relevant product market here 13 rallroad freight
traspo~tation. Equally as ciear 1is the necessity, to the extent
our authority permits, for this Commission to assure the
continuation of adequate levels of reill intramodal competition.

Geogrnphic Market

Geographic markets must "correspond to economic realitles."
Brown Shoe, 370 U.S. at 336. We recognize that railrcads "sell
thelr geography," UP Control, 366 I.C.C. at 505, so the
distinctions uetween product and geographic markets may tend to
blur. Under section 7 of the Clayton Act, we must examine
significant submarkets where the transaction may "substantially
. « « lessen competition." Brown Shoe, 370 U.S. at 325,

There has been no attempt on the record to unifrrmly define
relevant geographic corridors, although definitions /ere largely
consistent among the parties. PFor purposes of this proceedirg,
the following corridors within the Western District ccnstiiuie
the relevant geographlc markets (these definitions are geographic
as opposed to being definitions of specific carrier routes):

@
1. Central Corridor - Northern California and Cregon
through Ogden and Salt Lake City to the Chicago, Kansas
City and St. Louls gateways.

Southern Corridor - California through Arizona, New
Mexico, Texas, Louisiana and Arkansas to the gateways
of New Orleans and Memphis.

Pacific Coast Corridor - Washington, Oregon and
California.

Intrastate California Corridor - Bay Area to the Los
Angeles Easin.

Midwest North-South Corridor - Kans2s to Louisiana and
Texas, including Texas border crossings tc Mexico.

38/ .n fact, SFSP's Chairman r~!ied upon expected rai. traffic
Erowth in the territory se.ved by ATSF as a reason for advocating
the merger to the SFI Boa*d of Dirsctors. Tr. at 258.

-'BD s




Flnance Docket No. 30400, et al.

Each of the applicants and responsive applicants operates
routes Iin one or more of the above corridors. As a preliminary
matter, a brief description of these routes is necessary to
provide a proper context for ciscussion of the rsll markets
relevant to the proposed mergec.

In the Cen..al Corridor., Union Pacific operates from the Bay
Ares through dSalt e City, Ogden, Cheyenne, and Denver to
Omaha/Council Bluffs, thence via connections to Chicago, and to
St. Louis via Kansas City. SPT operates from che Bay Area to
Ogden, and from Kansas City to St. Louis. Aaio Grande opera:es
frem Ogden through Salt Lake City to Denver and to Kansas City
via Pueblo. Both applicants have routes from the Bay Area
through W. Coltor (SPT) and Barstow (ATSF) thence eastward
through the Southern Corridor to points in New Mexico and Texas,
where main lines extend northward to Kansas City. ATSP extends
beyond to Chicago, and SPT extends beyond to St. Louis/E. St.
Louis.

In the Southern Corridor, SPT cperates from the Les Angeles
B3asin eastward through the southern portions of Arizona and New
Mexico, Texas, Arkansas, and Louisiana to Memphis and New
Orleans. ATIF operates "rom the Los Angeles Basin eastward
through the northern portions of Arizona and New M xico to
sateways in (1) Texas, primarily Dallas/Ft. Worth ind Sweetwater,
and (2) Oklahoma at Avard. ATSP Southerm Corridor traffic
mcving to or from peints east of thesa gataways 1s handled by
connections. Union Pacific operates from El Paso to New Orleans
via Dallas/Ft. Worth.

The Pacific Coast Corridor contains an SPT single-line route
from Southern Ca ornia nor to Klamath Palls and Portland,
each of which are gateways for traffic to/from paints {(n

Washingcton and other points north of SPT lines. ATSF's route
2xtends from San Diego and the Los Angeles Basin north t.
Stockton. Connecting routes beyond are provided by UP from
Stockton to Bileber, CA, thence BN to the Pacific Northeast. A
highly circuitous route i3 provided by UP from the Los Angeles
Basin to Seattle via Salt Lake City and Portland.

The Intrastate California Corridor is served solely by
applicant3,” SPT has two routes, one along the Pacific Coast, the
other via the San Joaquin Valley. ATSF operates from San Diego
through the Los Angeles Basin and Barstow to Richmond (in the Bay
Area).

Finally, the Midwest North-South Corridor is se~ved Oy
routes of several rallroads operating from Kansas p. 1t to the
gulr., TSP, UP, Katy, and BN operate from Kansas points south to
Houston/Galveston via Dallas/Ft. Worth. KCS, AIS? and UP cperate
from Kansas to Beaumcnt and Dallas, and KCS and UP alone operate
directly from Kansas City to New Orleans. SPT lines in this
corridor extend from Dallas/Ft. Werth to the Texas Gulf ports and
New Orleans. Only SPT and UP have lines extending southward to
Brownsville, TX. Other Mexican border crossings are described
later.

ATSF and SPT common points where the number of serving class
I line-haul railroads would be reduced to only one as a result of
the merger, are listed below.
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Arizona

Phoenix

California

Antioch
Bakersfield
Belmont Ave (Elk)
Exeter

Famoso

Fresno

Hanford

Lindsay

Madera

Martinez
Merced
Qakdale

Q1l Junction
Porterville
Strathmore
Tulare
Visalia
Mojave

Maltha

New Mexico

Deming
Vaughn

Texas

Alpine Mcgregor
Caldwell Newgulf
Cleveland Rosenberg
Eagle Lake Tenaha
Kountze Wharton

Note: All of the California points except Antioch, Martinez, and
Mojave are located in the San Joaquin Valley.

Each of the applicants presently serves large geographic
areas as an exclusive class I line-haul railroad. In Oregon, SPT
axclusively serves all points on its lines except those between
and including (1) Portland and Eugene, and (2) Chemult and
Klamath Falls. In California, exclusive SPT territory extende
between (1) Xlamath Falls, OR, southeastward to Flanigan, NV, (2)
Klamath Falls and Medford, OR, southward to Chico and Woodland,
CA, in the Sacramentc area, (3) from San Bernardino, CA,
southeastward to Yuma, AZ, including the Imperial Valley, »rd (&)
from San Jose southward via San Luis Obispo and Santa Barbare to
Los Angeles (the Ccast Line). Santa Pe’'s exclusive territory in
California extends from the Los Angeles Basin south to and
including San Di~ ., and from Barstow eastward to the Arizona
border near Needie~, CA, and Parker, AZ.

Generally speaking, other than Phoenix, AZ, and Vaughn aud
Deming, NM. ATSF exclusively serves the northern portions of
Arizona and New Mexico, while SPT similarly serves the southern
portions. In central New Mexico, Santa Fe has a north-south line
between Belen (NM) and El Paso including btranch lines from Rincon
to Deming and beyond. SPT's Tucumcari line extends northward
from El gt.o through Vaughn and Tucumcari to the Texas
Panhandle. In eastern New Mexico, ATSF has an exclusive branch
line from Clovis southward through the Carlsbad area to Pecos,
TX, where it connects with Union Pacific.

The exclusively served areas generally descibed above
obviously will not exnerience any diminution of direct
competitive service as a result of Che proposed merger except at
the commen points served by ATSF and SFT listed earlier.

< NN %
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The econonmie importance of all of the corridors described
above must be emphasized. The corridors in whole or in part
reach a S5-state area (comprised ol California, Arizona, New
Mexico, Texas, and Louisiana) which has exhibited tremendous
growth in population and econcmic development over the past 25

This growth has far Surpassed that of the balance of *he
United States.

The five States' population increased over 66 percent during
the 1960-1985 period (from 30.8 million people to 51.3 million),
while the balance of the United States showed population growth
of slightly over 25 percent (from 148.5 million to 186.1
million). As a percentage of total United States population, the
five-state population represented 17 percent in 1960 and 22
percent in 1985, reflecting the shift of population into the
area.

The relative percentage growth of each of the five States

compared to the balance of the United States in the manufacturing
Sector is shown below for the 1972-1982 per »d:

Percentage Growth in Manufacturin
Five-State Hegion VS, Calance of UgA

1372-1932

Value of Goods Manufacturers'
Shipped by Carital

State or Region Manufacturers Expenditures
zpercentf (Percent)

Arizona 219
California 218
Louisiana 407
New Mexico 319
Texas 369
Five-State Region 285
Balance of USA 137

286
413
351
292
509
43

P
o
OOy

Source: KCS Opening Brief at 11 and 12.

A similar trend has taken place with respect to growth in
the service industries, wholesale sales and retail sales, as

shown below:
Percentage Growth in Sales
Five=State Region vs. Balance of USA

1972-1982

State or Region Wholesale Sales Retail Sales Sale of Services

Arizona 217 192 360
California 218 154 351
Louicstana 268 177 412
New Mexico 239 175 219
Texas 368 218 465
Five-State Region 278 177 378
Balance of USA 167 121 251

Source: KCS Opening Brief at 13 and 14,

Clearly the above data, while certainly not all-inclusive,
amply demonstrate the fact that growth in the five States has far
surpassed that of the balance of the United States. Underlying
data of record substantiate that this growth has been sustained
even through the recession years of the carly 1980's. Of utmost
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significance here 1s that tnis region of unparalleled growth 1s
served in whole or in part {1.e., as an origin/destination area)
by each of the rail corridors at issue, and possible
anti-competitive effects of the proposed meryger must therefore be
viewed with extreme caution.

We have already determined that the relevant product market
is rail freignt transportation. The market shares held by
applicants are next examined in the rall corridors listed above.

The Effects of the Proposed Merger on the Relevant Markets

Applicants, in thetr reply brief, argue that the
protestants' market share analyses generally assign tc applicants
a 100 percent market share of all interline traffic in which
applicants participate, regardless of whether such participation
1s an originating, terminating or bridge carrier. Applicants
cite a hypothetical example where Union Pacific orig'nates a
shipment, interchanges it to SPT, which in turn inte: anges 1
to Conrail for delivery. Under this example, applicants claim
that protestants would attribute a 100 percent share to SPT. The
record reveals that to the limited extent the applicants
attributed specific "market shares" to individual raillroads,
thelir methodology using the same hypothetical example wonld
result in a 33 percent "marke= share" of the movement. ’
e.8., Tr. 5029~32. Further, the applicants' study arranged
orgg

*

in and destination regions in some instances so that origins
or destinations served exclusively by either SPT or ATSF were
grouped with origins or destinations served by other railroads,
resulting in urderstatements in the actual market share held at
speclic points by applicants. Tr. 5032-46.

The methodology espoused by applicants represents a
convenient method for ignoring the market impact on an
origin/destination point such as Phoenix, which is served only by
SPT and ATSF. Even if the two carriers each originated 50
percent of the rall traffic and each terminated 50 percent of the
rall traffic destined to Phoenix and a half dozen other railroads
participated in each and every movement, the fact remains that
applicants after merger would handle 100 percent of the rail
traffic into and out >f Phoenix.

Applicants' assert (Reply Brief at 92) that protestants'
analyses of railroad market share data are of little, if any,
probative value. We find the contrary to be true.

The Public Utilities Commission of the State of California
prepared rall market share analyses using applicants' own data
tase. This base consisted of the Commission's One Percent
Waybill Sample for 1982 modified by the substitution of an
approximately 10 percent sample of applicants' traffic for the
one percent uf their traffic included in the Commission sample.
Union Pacific prepared analyses based on traffic tapes supplied
by applicants together with Union Pacific's own traffic data for
the year 1983. This data base consisted of 2 percent traffic
samples. The ATSF and SPT data were limited to points agreed by
applicants and UP to be relevant to the latter's trackage rights
diversion study. Union Pacific therefore also relied on 1982
data used bLy applicants (supplied by a consultant). The
described data sources relied on by the parties are not "perfect"
in that they are samples of total rail traffic and subject to
statistical adjustments for validity and reliability not
materially affecting their use here. The results of the analyses
using the various data bases are very close, and we will rely on
the market share data next discussed as reasonably accurate
estimates.
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The most obvious reductions in competiticn between rallroads
48 a result of the proposed merger are at the points served only
by SPT and ATSF. These points have been llsted previously. Each
of the common points in California, Arizona, New Mexico and Texas
would be served exclusively by applicans or the zevement of any
commodity to or from any other point.

California is the plvotal State in terms of asses 8 the
competitive impact of the proposed merger decause the Pacific,
Central, and Southern Corridcrs all begin (or end) in
California. In addivion, other than BN's line from the Pacific
Northwest to Bieber (and ccnnection with UP), California is
served by only three class- line-haul rallroads: the applicants
and Unilon Pacific. Based on 1982 and 1983 cdata, the UP handles
slightly over cne=fifth of California's rail tonnage, and
applicants handle the balance--in other words, nearly 80 percent.

In view of our earlier conclusion that railroads dominate
transportation markets of 1,000 miles or more in length, we will
discuss esach of the corridcrs in turn with particular emphasis on
long-haul rail traffic. Certain general consideraticns should be
kept in mind in connection with this discussion.

The Commission has traditionally analyzed competitive
effects of rail consolidations in parallel and end-to-end terms.
UP Control, 366 I.C.C. at 505; Norfolk Southern, 366 I.C.C. at

y Railiroad Consolidation Proce ures, «e.C. 784, These
terms are analogous to :the hor zZontal and vertical terminology
used under Clayton section 7 in Brown Shoe, 370 U.S. at 323,
334. Parallel, or horizontal conaoIIaatIona, concern companies
involved with comparable goods performing similar functions;
end-to-end, or vertical consolidations, concern companies in a
supplier-customer relationship.

End-to-End Effzcts: While the proposed transaction may
appear to be essencially parallel in nature, requiring close
scrutiny because of the prospect for elimination of competition,
there are three areas where the effect of the transaction {s a
vertical one: north-south traffic in the Midwest to the Gulr;
transcontinental traffic through the Central Corridor; and
north-scuth traffic on the West Coast.

Parallel Effects: ATSP and SPT lines are essentially
parallel across the Southern Corridor between Southern California
and the Gulf and Southeastern gateways, and through the Central
Valley of California.

a. The Pacific Coast and California Intrastacte Corridors

Orly one carrier, SPT, provides direct 3ingle~line rail
service between the Los Angeles Basin and Portland, OR, the
Pacific Coast Corridor. The most direct route competing with the
SPT is that provided by ATSF from the Los Angeles Basin via
Barstow to Stockton, where connection 1s made with UP, which in
turn connects with BN at Bieber, CA. The BN line continues
northward via Klamath Falls and Bend, OR, to a connection with
8N's line at Wishram, WA and routes to points throughout the
Pacific Northwest, including Portland. Union Pacific also has a
Single-line route between Los Angeles and Portland via Salt Lake
City and Ogden, which is highly circuitous (about 450 miles, or
39 percent longer than the SPT route).
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Based on 1982 data submitted by CPUC,39/ the following
tables clearly show applicants' dominance Of Pacific Coast
Corricor rail traffic.

L.A. Basin tc Washington (%} of tons originated)

ST coesnsvine BOLE
AR sisianans BB Total tonnage = 262,000
PP Sescinnss TR

Washingtin to L.A. Basin (% of tons terminated)

R cssnesnas SLLE

AP viissnnin AP Total tonnage = 873,500
AR RSRNE § T,

All others.... .9

L.A. Basin to Oregon (% originated)

ST vevvsna 818
ATSP cevevnse 15,8 Total tonnage = 377,900
[ PONRRURRE R B

Oregon to L.A. Basin (% of tons tesmin: 1)

BEE . sensinses D08
BT sssavsvns el Total tonnage = 2,475,700
B Aansdsssh o oD

All traffic moving betweer the San Joaquin Valley and the
States of Oregon and Washington either originates or terminates
on applicants' lines in the valley. Northbound, SPT originated
74 percent of traffic to Washingtor and 93 percent to Oregon.
Southbound. the SPT termination .ercentages were S0 pescent from
Washington and 99 percent trom Jreg-a. Santa Fe in es:h case,
obviously, accounted for the balancs.

CPUC's evidence indicstes that SPT holds an 81.8-percent
share of the rail market for Los A geirs to Oregon traffic and a
90.8-percent share of traffic in the reverse direction. ATSF's
market shares are small, although comprising almost all of the
remaining traffic. Washington traffic 1is more evenly
distributed, SPT holding 68 percent of the northbound market and
58.6 percent of the southbound market. ATSF's respective shares
are 24.5 and 29.2 percent. Although its .+n lines do not extend
into Washington, ATSF participates in joint-line service with
UP/MP and BN (those two carriers connecting at Bieber, CA) to
move this traffic. This servic? is directly competitive with
SPT's single-line service and c)juld expect to be discentinued (f
applicants merge. Moreover, the distances involved diminish the
competitiveness of motor carriase. After the merger, Santa Fe as
part of SPSF would no longer be a part of the competitive
ATSF-UP-BN rcoute between the Pacific Northwest and the Los
Angeles Basin-San Joaquin Valley area. Union Pacific would
remain competitive in connection with BN cnly for the limited
area of Northern California served directly by UP, namely, from
the Bay Area through the Stockton-Sacramento area. The proposed
consolidation thus would eliminate an important competitive rail

39/ CPUC-5, VS of Wiliiams at II-39-46. "Northern California"
consists of 5 sub-state areas defined by Williams and comprises
roughly the Bay Area and the area east and north of 1it,
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option and have seriously adverse effects on tae overall
competitive situation in the Pacific Cneo > Corridor.

The California intrastate corridor extends from the Los
Angeles Basin to the Bay Area, and appiicants possess all three
of the lines in the corcidor. Although nion Pacific originates
or terminates a very small share of the traffic moving through
this corridor, it i3 almost certainly traffic interchanged
to/from applicants, either one of which provided the line haul
between the Bay Area and the Los Angeles Basin. Union Pacific
theoretically could provide single~line service via Salt Lake
City, but this 1s so circuitcus as to make it an unrealistic
alternative. The evidence submitted by the CPUC shows that
applicants together hold a §0.2-percent share of this rail
traffic, which in 1982 amounted to 26,360 cerlocads, or 1.76
million tens.

The record does not establish that the umerger would create
serious anticompetitive problems for Los Angeles-Northern
California trarfic. CPUC treats Northern California as a single
area, yet its own analysis of the five individual sub-State areas
produces a varied picture of the anticompetitive effects there.
ATSF is shown as participating in virtually no traffic between
Los Angeles and the Northwest and Nertheast California sub-State
areas or frox the Sacramento Valley area to Los Angeles. In most
other flows both carriers are substantial participants. By far
the bdulk of the traffic moves from and ti the Bay Area and the
territory immediately to the east ol it. 0/ We have alread;
found that motor carriage 1is most efrectIVe up to distances of
1,000 miles. Table 1 (in Appendix D) shows that motor carriers
are even more effective in markets of less than 50C miles. The
California Intrastate Corridor clearl; "alls witin a geographic
market area in which truck competill-r .3 most fourmidable. There
is evidence of some rajl hauls wholly w:! tn' ni. sorridor. On
balance, however, we cannct find that the rall monopoly position
(created by the proposed mergar) would be of the same
significance as the monopoly created over other corridors.
Distances between the Bay Area and Los Angeles are short enough
that trucks would be effective competitors for most trafflc, thus
providing 3 constraint or applicants' rate and service
behavior.%l/ At the same time, however, it is obvious that tha2
existing Competitio: bhetween SPT and ATSF would bde entirely
eliminated.

5. The Southern Corridor

Existing Competitive Situation

In the Southern Corridor, rall movements between the San
Joaquin Valley and the Los Angeles Basin on the west, and points
in Texas and eastward through the Southeast would be dominated by
a merged SPSF. From the Los Angeles Basin to the Southeast
{defined here to include Virginia, Texas, North Carolina, South
Carolina, Georgia, Alabama, Mississippi, and Florida), applicants
originate over 95 percent of the rail traffic, and in the
opposite direction, applicants terminate approximately S0 percent
of such traffic moving to the Los Angeles Bisin. Between the Lcs
Angeles Basin and points in Texas, Oklahoma, Arkansas and
louisiana, the applicants originate neariy 100 percent of the
eastbound traffic and terminate approximately 95 percent of the
westbound traffic. All of this traffic is moved between the Los
Angeles Basin and Texas via either SPT's or ATSF's Southern
Corridor routes, encompassing an aree g=ographically analogous to
most of Conrail's operating territory. To the extent other

40/ Referred to as North San Joaquin Valley, though not part of
The area applicants would serve exclusively. CPUC-5, VS of
williams, Appendix A, Tables A-l3, 17-18, 21-23.

L1/ Por example, the Rand McNally Road Atles lists the distance
Fetween San Francisco and Los Angeles as 414 miles.
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carriers participate in the movenents via interchanges with
applicants, such interchanges take place at the east end of the
Southern Corridor no farther west than El Paso (SPT-UP, with a
1983 interchange volume of about 16,000 carloads, of which over
13,000 terminated on SPT), or Sweetwater, TX (ATSF-UP, with about
22,000 carloads, including some 12,000 terminated on ATSF and
8,700 originated by ATSF). If the movements are terminated or
originated by Unicn Pacific within the Los Angeles Basin, the
bulk of that traffic 1is originated or terminated outside of the
Basin on the lines of either apnlicant.

Union Pacific, as cid applicants and other parties,
presented evidence showing applicants' rall market shares between
specific BEA areas in the Southern Corridor. The BEA areas used
were for Los Angeles, Houston, fallas, New Orleans and Atlanta.
In each case the areas encompass considerably more than Just the
metropolitan areas lending the rames to the BEA's, Thus, for
example, the Los Angeles 3EA encompasses most of Southern
California, namely, the Counties of San Luis Obispo, Santa
Barbtara, Ventura, Los Angeles, Orange, Riverside, San Bernardino,
Nyo, and Mono. The latter three counties and a large portion of
Riverside County lie in the desert areas east of Los Angeles and
the Sierra Nevada Mountains.

In short, the BEA-to-BEA data should not be interpreted as
city-to-city traffic flows. Given this consideration, the
traffic flows between the BEA areas in scme instances, such as
the Los Argeles BEA, include rail traffic not affected by changes
in the levels of competition resulting from the proposed merger.
For example, in the los Angeles BEA, traffic terminated at
Needles, CA, on ‘he ATSF would not be affected because it is a
point exclusive tu ATSF at the present time, and, in fact, is
near the A'!. ua vorder. Use of the BEAs also obscures the fact
that short-..ne railroads connecting only with applicants are
included within various BEA areas, e.g. the Trona Railway and the
Ventura County Railway (in the Los Angeles BEA), each of which
connect exclusively with SPT.

Bearing in mind, then, that the BEA areas are geographic
areas including one or mcre major urban centers, the following
BEA data corclusively show applicants' dominance of the Southern
Corridor fo- traffic moving to and from the Los Angeles BEA (data
are for 1982):

Percent of Total Rail Traffic
Los Angeles eastbound to: Applicants Other#

Houston 94

Dallas 90 10
New Orleans 100 -
Atlanta 86 14

Westbound to Los Angeles from:

Houston 28
Dallas 97
New Orleans g2
Atlanta 100

#See text immediately following.

The data above exclude applicants' bridge traffic originated
on the lines of short-1line railroads connecting solely with
applicants as well as traffic interchanged by applicants and
Class I line-haul railroads witiin the Los Angeles BEA (in other
words, UP) and at gateways in Texas and Louisiana. If this
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traffic is added in, it can then be seen that applicanta handle
from 97 to 100 percent of the traffic shova in the table above
with the exceptior of the traffic westbound from the New Or.eans
BEA to the Los Angeles BFA, in which applicants handle about 92
percent.

Applicants argue that traffic participation shares should
not be considered because other carriers obvicusly participate
{n interline traffic and have some influence over it. Normally,
we would agree. However, the Southern Corridor presents a unique
Situation: Whether or aot applicants' Scuthern Corridor traffic
1s originated, terminated, or "bridged" by applizants, it nust
move ‘ver thelr lines between the Los Angeles Bauin and gateways
from E. Paso and Sweetwater east. Generally, the traffic :
therefo: aust move in excess of 1,000 miles (except for El Paso)
over applicants' lines to or from their eastern gateways. The
record reveals beyond doubt that only a2 minor portion of ATSPF and
SPT traffic moving to and from the Texas and Louisiana east/west
gateways 1s bridge traffic for applicants:

Applicants' Major Texas and Louisi:na
as est Jouthern Corridor atew: vs
Revenue Car.oada Intercﬂangeal 19t
Applicants' C.ass of Traffic
Cateway nterci/ianged

Originated Torminated Bridge

Santa Fe Gateways

Ft. Worth* 9,541 81,354 1,331
Dallas# 57,998 24,969 3,347
Sweetwater 8,740 12,134 1,049
Beaumont 5,228 5,381 67

SPT (excluding SSW) Gateways

Dallas/Ft. Worth#* 9,757 52,982
Houston# 4,008 11,497
El Paso 2,949 14,127
Corsicanase 45,578 36,640
Shrevepcrt # 49,137 37,298
New Orleans 60,845 35,420

-~~~ O N
- e w .- -
W onn -3
o eNnoo
© QO 4 \J} 4 b

Note: Excludes gateways at which ATSF and SPT are the only
connecting carriers. QGateways shown are those at which at least
10,000 carloaus were interchangei in 1983.

*The traffic interchanged at those gateway= also includes
north-south traffic moving in the Midwest North-South Corridor.

##These gateways are the principal Southern Corridor connections
between SPT and its subsidiary SSW. The latter acts as a bridge
carrier between SPT and the Memphis and St. Louis/E. St. Louis
gateways. Thus, some of the “raffic moves only in the Midwest
North-South Corridor. SSW interchanged 70,964 carloads at
Memphis, of which 53,478 moved as bridge traffic over SSW.
Almost 64,000 carloads were interchanged by SSW with Norfolk
Southern and CSX at Memphis.

In addition to the gateways shown in the table above, ATSF
alsc interchanges Southern Corridor traffic with BN at Avard, 0K,
which 1s actually located on ATSF's Kansas City main line. In
19¢3, 17,040 carloads originated by ATSF were interchanged to BN
at Avard, and 34,277 carloads were received from BN and
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terninated on ATSP. Only 812 carloads interchanged at Avard
involved a bridge haul over ATSF.

The record shows that applicants, following merger, would
have an almost absclu%e monopoly over rail traffic moviag to and
from Southern California via the Southern Corridor.

Union Pacific also presented evidence showing that :raffic
moving between the San Prancisco BEA and the Dallas, Houston, New
Orleans and Atlanta BEAs would have participation by appll.cants
of 93 to 100 percent in each direction. more significunce
here &re the underlying data which reveal the relative vo.umes of
this traffic which move through the Southern Corridor and the
Central Corridor. The following tables detail the traffic flows
involving the applicants to and from the San Francisco BEA. All
data are for rail movements in 1982.

San Pruncisco - Dallas (Percent of Total Tons)

Eastbtound Westbound

SP direct SP direct
SP-MAT MP-SP
SP-MP . Total SPT
WP-SP-MKT
Total SPT ATSF direct
ATSF-DRGW-WP
ATSF direct Total ATSF

-0
oo
Lo olF
e le o
M

-
=
-0

Total SPSF Total SPOF

—
o
o
.

o

San Franciscc - Houston (Percent of Total Tons)

Eastbound Wes tbound

SP direct SP direct
SP~DRGW=MP -MKT SP-WP
WP-SP-BN MP-SP
CWR=-SP Total SPT
Total SPT
ATSF direct
ATSF direct ATSF-WP
WP-DRGW~ATSF MP-ATSPF
ATSF-SP MP-RSP-ATSP-SP
Total ATSF Total ATSPF

Total SPSP Total SPSP

San Francisco - New Orleans (Percent of To%al Tons)

Easthound Westbound

SP direct SP direct
SP-MP MP-SP
Total SPT Total JPT

ATSP-KCS KCS=ATSF
ATSF-MP MP-ATSF
Total ATSF MP-DRGW-WP-ATSF
Total ATSP
Total SPSP
Total SPSF
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San Prancisco - Atlants (Percent of Total Tons)

Eastbound Westbound

S0U-SP
SQU-MP-UP-SP
SQU-BN~UP~SP
Total SPT

SP-S0U

SP-SBD
SP-DRGW~-MP-SBD
Total SPT

P
Enou

& o
»

B

SBD=ATSF

IBD-BN-ATSP
fOU~BN~ATSF
Total ATSF

o
£

B

ATSF-SBD
ATSP-KCS-3BD
ATSP-KCS-SQU
Total ATSF

,_.
A
00

Total SPSF ® Total SPSF

O
w
.

w

#See text immediately below.

In the above tables, several routes between the San Prancisco
BEA and the Dallas, Houston, New Orleens, and Atlanta BEA's are
marked with an asterisk (*), These routes, with one exception,
indicate a Central Corridor routing in part involving Rio Grande
and 1its connections to San Francisco (WP and SP). The exception
is a rather circuitious route involving Santa Fe and the Seatoard
System between San Francisco and Atlanta, which by inference must
be routed via one or more Illinois gateways between the
twWwo carriers because direct connection between them is avallable
only in that State. The ATSP portion of the haul would thus be
via Kansas City and Sarstow, using the combination of Santa PFe's
Southern Corridor route and meinline to Chicago as described
earlier. Table 3, in Appendir D, also shows the distribution of
Santa Pe's Bay Area traffic at eastern gateways compared to
Central Corridor Futeways,

The tables clearly show that the Southern Corridor is the
preferred route fou Bay Area traffic to and from Texas and New
Orleans, but trat for Atlanta traffic, the Central Corridor and
the ATSF-SBD route are substitutable for the strictly Snuthern
Corridor routing. Also indicated in the tables is tha strength
of SPT and A7TSF as originating carriers in the San PFrancisco BEA
as compared %o being the terminating carriers, particularly for
traffic originating in the Atlanta BEA. Again referring to the
1982 data submitted by CPUC, of all rail traffic to any point
originated in the Bay Area, applicants originate over 85 percent
and the UP criginates the balance. With raspect to all
termina“ions from any point, applicants account for 88 percent
and the Union Pacific for 12 percent.

Analysis

Tc summarize, the proposed consolidation clearly would
eliminate rail competition for traffic - ving across the
Southwest between California (the areas of primary importance
being Los Angeles, the San Joaquin Valley, and the Bay Area) and
the Gulf area and South Southeast, 1.e., that traffic requiring a
Southern Corridor routing 1f it 13 to move most economically by
rail frem origin to destination. It would also create a rail
monopoly at points now served exclusively by both applicants,
primarily Phoenix and a number of points in central California
(all but three of them in the S3an Joaguin Valley) in which lines
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of no other railroad are pre:ent.“3 These problems overlap to
the extent Phoenix and San Jcaquin Valley traffic must move over
the Southern Corridor from and to the Gulf and beyond. The
monopolization of San Joaquin Valley traffic as 1t relates to
routings through Ege Central Corridor will be discussed in a
separate section.”>/

It 1s clear from the reccrd that most of the raill traffic
moving between California and the Gulf/South Southeast prefers a
Southern Cerridor movement. The only other railrcad even
remotely available for the traffic would be UP/MP, with lines
extending from Los Angeles and the Bay area to Salt Lake City,
then eastward to Kansas, and ultimately south and east to the
Gulf and the St. Louls and Memphis gateways. Although this
routing woul: be feasible for some o the involved Lra(gic. e.8.,
betwsen the Bay Area and parts of the South Southeast, */ it is
too circuitous to move most of this traffic economically. For
example, the UP/MP Central Corridor route betwven Los Angeles and

42/ Although these are the only 3an Joaquin Valley points that
wWould experience a reduction in direct service of from two
raiiroads to one, and although many other San Joaquin Valley
points are now exclusively served by ATSF or SPT, the
consolidation would effectively eliminate rail competition
throughout the Valley. This i3 due to the proximity of the twc
carriers' lines toc each other throughout the Valley and the
pervasive nature of rail-rail competition there due to the
extension of each railrocad's service to points not located on its
own lines through drayage to and from TOFC ramps. See, e.g.,
UP/MP-23, VS of Hemb at 2.

The State of California, through CPUC, is also concerned
vhat the consolidation would eliminate competition in an area
east of the Los Angeles ktasin. We are unable to determine that
any significant competition exists 1t present. Applicants' lines
through this area, though roughly par.llel, are widely separated
from eich other. CPUC states that h'storicially ATSF has used
TOFC sarvice to compete for SPT traf ic in the Imperial Valley,
but the record does not disclose evidence of any substantial
competiton of this type. SPT's rail market share is 93 percent
for originating traffic and over 96 percent for terminating

affic. It would seem likely that the bulk of the traffic ATSF
. widles originates or terminates in the area of 1ts own llines.
There appears to be little rail competition requiring
preservation See CPUC-5, VS of Williams at II-5, 27 and 32.

“3/ The Phoenix area occupies a unigque position in this
analysis. It is the only major shipping and receiving area
served exclusively by both applicants that 1is intermediate to the
"end points” (California and easvern Texas) of applicants’
parallel lines across the Southern lorridor. Scme Phoenix rail
shipments move across the ccrridor to and from the East, South,
and Midwest; the remainder move to and from California and
beyond. But all are dependent on a Southern Corridor "solution"
to the extent the proposed consoildation threatens the Phoenlx
area with the loss of rall competition. In contrast, because
many San Joaquin Valley siipments move over the Central ratrer
than the Southern Corridor, loss of Southern Corridor rail
options 1s not the only antlcompelitvive problem that requires
analysis with respect to c¢n: San Jesguin Valley.

U4, As a measure of this, UP/MP indicated that even 1if it
FTeceived Southern Corridor trackage rigrts, it would contlnue to
ise its existing lines to move traffic between the Bay Area

and points in Georgia, the Carolinas, and much of Mississippi,
Alabama, and Florida. UP/MP-23, VS of Teterscn at 10,
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