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INTERSTATE COMMERCE COMMISSICN

[ Sewvice DATE |

SER 23 1985

FINANCE DOCKET NO. 30400%

SANTA FE SOUTHERN PACIFIC CORPORATION - CONTROL -
SOUTHERN PACIFIC TRANSPORTATION COMPANY

Decided: September 19, 1985

By a motion filed August 16, 1985, the State of Kansas moves to
amend its Statement of Position in these proceedings, by incorporating
therein a letter to this Administrative Law Judge from Governor John
Carlin, Covernor of Kansas. This letcer indicates a modification of
the State's position in these proceedings, particularly concerning the
conditions sought by Missouri Kansas-Texas Railroad Company (Katy).

The Katy on August 29, 1985, filed a reply opposing the motion.
"he Katy in its reply argues that the Commission's Rules do not
r:cognize a "Motion tc Amend" a Statement of Position, that statements
0.' position are filed at the outset of a proceeding, and that what
¢ nes later is either (a) evidence or (b) argument. Since the period
for filing of evidence which is filed under cath, and tested by
cross-exs2uination, has been compl ‘ted, the evidence which is in the
Governor's letter. Katy argues, cannot now be received as evidence.
The Katy contends that the arguments raised in the Governcr's letter
are properly matters to be raised in the brief of the State of Kansas
in these proceedings.

It 1s the Administrative Law Judge's .'inding that the Governor's
letter should be placed in the corresponderce section of the dociet ir
these proceedings, that the evidential matters raised in the letter
are not proper at this time, and that the c'.ange of positiou of the
State of Kansas in these matters is more properly a matter of argument

to be raised on brief.

It is therefore ordered, that the motion t> amend the Statement
of Position of the State of Kans:i.: Yy lncorporating therein a letter
from Governor Johr Carlin 1s denisi, and it is ordered that the letter
be placed in the correspondence section of the dockets in these
proceeding..

. Py /
# WL

| o /
By the Commission, James E. Hopkins¥y Adminlictrative Law Judge.

.

JAMES H. BAYNE
Secretary

(SEAL)

¥ Embraces F.0. NoS. 30400 (Sub=No. 1-20 and MC-F-15628).
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INTERSTATE COMMERCE COMMTSSTON
No. 23
Finance Docker 0. 39390l/

SANTA F2 SOUTHERN PACIFIC CORPORATION = CONTROL - SOUTHERN
PACIFIC TRANSPOITATION COMPANY

Decided: Januar- 23, 1946

On December S, 1935, Santa fe Snuthern Pacific Corporation,
the Atchiscon, Topeka and Santa fe Railway Company, the Southern
Pacific Transportation Company (zollectively, applicants), and
the Burlington Ncrthern Railroad Company (BN) filed a
"Notification of Settlement AQgreement Relating to Competitive
Impact Issues "2/ The agraement was f£iled to inform the
Commissicon that applicants rave entzred into an “agency
solicitation" agreement with 3N covering traffic that is sudject
L0 a “"reasonanle POSsSibility tnat competition might Pe lessened
3s a resulc of the [proposed) merger." Applicants and 8N s:ate
that a complete list of the tratfic to be covered Dy the
agreement is nct yet ava.laole.’,

The agreement becomes effactive only when the merger is
consummated. Conseguently, applicarts seek o have rhe ajreament
Lmposed as a condition to the 2pproval of their merger. Tn cheir
reply brief, applicants rely on the agraement as oroviding “tne
solution o all potential adverse comnetitive 2onsequences of the
merger". App. Reply Brief, p. 262.
ives BN the ght ta saiicit covered traffic
and req to mcove e traffic for BN at a rate of
compensaticn th is the higner « {1) applicants’ 2xisting race
levels the mergar us inflation; or (2) 130

1932 Rail Form A variable tosts, indexed
inCcrease thelr rates apove the
must notify the affected Shippers Lhoet they
Ctlate more favcrable rates;
* the [dentity of the tratfic, Srior

a rate ceiling 2n covered

all moveman
Sompute the
Smputation

under

is alleged
lecartment
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The Missouri-Xansas-Texas Railroad Company (MKT) replied,
2nd argued that the agreement is svidence that snould have been
suomittad earlier and subjected to disdovery and
Srosse-axaminaticn, that it is A0t 2 sattlament Secausa 3N has nar
Sé2n an active party, and that the ajrasmant appears to de an
independent ratemacing autharity (I3Mal, waich appliicants
tricicized 1in tnis case. MXT helisves that sne racord has heen
closed, and asks that the agreement dDe rejected or stricken from
the record. MKT also asks that portions of the reply bdriefs
£ilecd by applicants and DOT 2e stricken decause they rely on the
3N agreement which has not been subjected to discovery and
cross-examination., The Kansas C.ty Southern Railway Company
(KCS) also asks that the agreement be stricken from the racerd
Decause it is an untimely amendment to the application.

It is unclear what action, if any, the Commission ought to
take specifically with resgec: to the 3N agreement in this
consolidation proceeding. Neverthless, we helieve it is a
development that warrants consideration, <Consegquently, we are
scheduling further hearing and supplemencal briefs -o esnaole the
parties and the Commission adequately to address all relevant
Lssues raised by the agreement,

Applicants and 3N shall submit evidence addressing relavant
issues, including, at a minimum, the following:

l. The tratfic covered by =h>» agreement;

2. The significant distinctions between the BN agreement
and KCS's IRMA;

3. The application and etfects of the proposed floors on
charges to BN, and 1its ability and incentive to provide
competitive service;

4. The competitive effects aon other railroads
the western region;

5. The competitive effects on shippers with respect to
rates and service;

5, The effect on BN's route structure;

and service over appli-

9. The necessity or
any action at all on the a

Applicants' evidence must within two weeks of the
service of this decision; rasponsive evidence will be due two
~weeks thereafter. Applicants' reduttal must be filed one week
atter responsive evidence is filed, and supplemental bdriefs are
due one week thereaf:er,

Cross-examination may bde held
ests for cross examination must
nist e Law Judge Allard,
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It is ordered:

l. The raquests of XCS and MKT that appliczanes’
ication of 32ttlement Agreement wita AV ne strisken ar
ted ars zeniad.

2. MKT's request to strike portions of the reply briefs of
appiicants and DOT is denied,

3. The parties shall comply with zhs schedule set out
adove.,

4. This decision is effective on the date served.

3y the Commission, Chairman Gradison, Vice Chairn-a Simmons,
Commissioners Sterret:t, Andre and rLamhaley.

James H. Bay:ia
Secretary
( SEAL)




