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3y a aoticn f i l e d Lecember 13, 1984, applicants Santa Pe Southern 
Pacific Corporation, Southern Pacific Transportatic.i Company, and the 
Atchlsoti Tcpeka and Santa ?e Railway Company, mcve for an order 
s t r i k i n g from the record in this p-coeedlng, the "Responsive State.rent 
to Applicants' Diversion Study," f i l e d on December 7, 1934, j y Texas 
Mexican .Railway Company. -Xpclijants contend that the reeponslve 
stat'iment was in fact not a responsive diversion study, but was a 
oeparate independent diverolon srudy which shculd have been f i l e d 
prior to November 21, 1984, uncer the require.ments of this ALJ's order 
dated November 8, 1984. The Judge's order or November 3, 1984 seated 
aa follows: 

(5) The non-govor'^ment parties opposition 
testimony In the mer.rer proceeding, except 
fo r such testimony as i t ".cncerns applicants 
r a i l diversion stud„', w i l l now be due n̂ 
November 21, 1934. 

Non-government parties opposition t e s t i ­
mony concerning applicants r a i l diversion 
study w i l l now be due cn December 10, 1984. 

The appllcarts consider the Texas Mexican si.t,:iis3Sion to te 
nothi.ng more tha'i a subterfuge , which achieves ty "self y:elp" an 
exte.'ision of time for opposition evidence that t'-.e Judge expressly 
declined to grant. The applicants furtner claim that the study, f i l e d 
a snort period before the commencement cf tne next phase of hearing in 
thi:-; case, w:.ll require- applicants to spend .-i considerable period cf 
time and e f f o r t in analyzing the diversion stu-^y and supporting 
materials. This i t is said would disrupt applicants preparations for 
the next phase of hearing. 

•Embraces ?.D. N'os. 30400 (Sub-No. 1-20) and MC-P-15623. 
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Texas Mexican (TM) responded to the motion to strike in a 
In such response TM claims that H 
way i t could, since applicants in 
TM from their study, and that 
was through i t s own .responsive 
other points that I f applicants 

response f i l e d December 14, 1984, 
is properly respondi.'ng in the only 
t h e i r diversion studj excluded the 
therefore the only proper response 
study. I t further indicates among . 
need more time i n preparing i t s cross-examination of TM's witnesses 
that such witnesses could be made available late in the 
c.-oss-examination so that the needs cf cross-examing counsel can be 
accomodated. 'TM alao argues that s t r i k i n g i t s statement w i l l create a 
fa u l t y record which leads to the necessary, but erroneous, conclusion 
that the merger: "(1) w i l l not Impact on the Texas Mexican Railway; 
and (2)the elimination of competition between Santa Pe and Southern 
Pacific for i:iternatlonal U.S./Mexico 
on that International r a i l t r a f f i c . " 

r a i l t r a f f i c w i l l have no Impac 

i n 

The Administrative Law Judge fi.-.ds some merit in both the 
argument of the applicants a.s well as TM, but believes that in order 
to f u l l y complete the record so as to allow the Co'.mnlssion to render a 
decision in the public interest, the motion to strike should be 
denied. While the Judge denied a motion to strike applicants 
diversion study he s o e c l f i c a l l y cil.''.:wed an extension of time f o r 
prot'^stants to rescoond to such study because of certain claimed 
defects i n that study. I find that TM's responsive statement is 
substantial conformity with my order dated November 8, 1984. IT 
applicants f i n d i t d i f f i c u l t to prepare cross-examination of TM's 
responsive witnesses because of a t i g h t time frame for such 
preoaration, TM is w i l l i n g to arrange f c r cross-examination of i t s 
witnesses late in the next phase of hearing, therefore eliminating 
prejudice the applicants may believe they have suffered. 

I t is therefore ordered; 

That the motion to strike Texas Mexican Railway Company's 
Responsive Statement to applicants' Diversion Study 1.-5 denlad. 

any 

By the Commission, James E. Hopkiqs, Administrative Law Judge 

JAMES H. 3AYN: 
Secretary 
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