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Decided: May 15, 198%

CLARIFPICATION OF EMPLOYEE STOCK .OWNERSHIP

By petition f1led March 8, 1984, Southern Pacific
Tranaportation Company (SPT), seeks clarification of Decision
No. rved December 23, 1983, which 1ifted the cease and
desis £ the Southern
Pacific Company Ine. (SFl).
The cease and desist order

acceptance of certain cond prohibition
against awarding that depencd
upon the profitabl Pacific
Corporation (sPSP)z/,

Atchison, Topeka and

Fe). SPT now seeks &

apply to various employee bonus

SPT offers 1its employees.

The SPT maintains two cash bonus pians and four stock
ownership plans:

Executive Compensation Plan,

Incentive Compensation Plan,

1981 Key Employee Stock Option Plan,

Southern Pacific Stock Purchase & savings Plan,
) Employee Stock Ownership Plan, and

Merrill Lynch Plan

DESCRIPTION OF PLANS

Executive Com ensation Plan d Incentive Com ensation .
Plan. ese Two pians provide onuses for top management
personnel pased in part on personal performance and in part on
"sompany porfornanco.' Currently, 92 management personnel may
participate in the Executive Compensation Plan. The Incentive
Compensation Plan is limited to 15 employees.

1/ The terms of the condition, paragraph 2 of the Appendix of
the December 23, 1983 decision provide:
Unless approved by the Commission, n® officer of SPT
during the term of the voting trust may be awar jed any
ight to benefits whose economic velue depends upon the
proritubility of 4PSP, such as &
stock. In addition, the ion shall.not disapprove
any SPT executive compensation plan except upon the ground
that said plan is substantially contrary to the
competitive interests of SPT.
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1981 Key Employee€ Stock Option Plan. This plan, adopted
in 1§EI, provi!es stock options Tor 72 officers of SPT who are
also p‘rticlptnta in either the Executive Compensation Plan or
the Incerntive Compens According to
petitioner, after the combination O F1, these
options were converted to options to acquire P stock.

These options are no longer awarded pursuant to the conditions
of Decision No. 2.

Southern Pacific Stock Purzhase And Savigga Plan. This
plan pe ts salar empioyees ) ve been with the SPT
for a milimum of one year to contribute between one and aix
percent of their total compensation toward the purchase of
stock. The SPT matches 50 percent of the employee's
contribution toward the stock parchase subject to an

maximum contribution ° ,000 for each participating
employee. The vesting of the employer's contribution with the
employee is delayed as follows: 60 percent alter four years of
service, 80 percent after five years of service, and 100
percent after aix years of service. Until vesting, 3PT's
coatributions are placed in trust managed by Wells Fargo
National Bank. SPT contributions cannot normally pe returned
%o SPT. Dividends on the stock may also be used to purchase
sdditional stock.

This plan qualifies for beneficial tax treatment and
employees are not taxed on distributions of stock purchased
with their own contributions. The sale of stock by the
enployee normally qualifies for long-term capital gain
treatment.

After consummation of the merger of SPC and SF1 into SPSP,

SPC stock was converted to SPSP stock.

SPT 1is considering emending and replacing this plan with
an individual retirement account program as provided by
section 401(Kk) of the Internal Revenue

amended. This would allow deferment of income

employee's contribution until actual stock distribution.

would also provide for investment in three funds: a guarlnceed
interest fund, an equity or pond fund, and an employer stock
fund. Petitioner states that the stock to be used in this
prograin will be SFSP stock.

Employee Stock Ownership Plan SESOP). e ESOP covers all
employees W three years or more service with SPT. It is
funded by an additional one percent investment tax credlt
(ITC) under the Tax Reform Act of 1975. Under this plan,

stock or cash that is contributed by an employer to buy stock
qualifies as a tax credit for the employer. As of 1982, SPC
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had unused ESOP ITCs of approxinatoli $13.8 million that have

been carried torward from 1979 to 19 2 and that either must be

converted to smployee stock awards or be paid to the Federal
ent as taxes. seC anticipates awarding stock to

SPC and SPT employees and using 1its remaining credita with its

1983 returns.

Merrill Lynch plan. This plan allows employees to make a
voluntary payro Getion, up to $99 per month, to purchase
employer stock through the Merrill Lynch prokerage whose fees
are paid by sprT, not the wrehuin; employee. Current
purchases are “or SPSP stock. -

RELIEF REQUESTED

Pctttionor'roqnout- a f£inding that use of the Southern
Pacific Stock Purchase and Saving
Ownership Plan, and the Merr
stock for SPT enploy
1983 decision.
explains that these
employees and not
for cash purchases and
the competitive interes
existed pri
are designed
Similar plan
employees. Discon
disadvantage in ret quality pcr.onncl.
SPT also detalls the favorable tax treatment that these plans
have providcd for both the employees and the corporate entity,
and alleges that the loss of the availability of these plans
for SPT person wi adverse affects on 1ts employees.

DISCUSSION

general. petitioner does not sugge

of cash Leneflits under the Executive

Incentive Conpenaa:lon Plan prcaentn

with the Commiasion'a approvnl of the Voting ™

of November 22, py and petween SPC and The Valley
National gank of Arizona. So long as cash bonuses are
eondltioned on the pcrrormance of the covered employees and/or
SPT, and 0% on the pcrrornlnce of the SPSP, these programs do
nat require this conniaaion'a specific approvcl.

The stock ownership programs ralise questions of the
continued {ndependence and competitiven ¢ SPT because its
are purch the stock of SPSP, the owner of one
of SPT's competitors f S In

resolving this issue we wi

SPT's independence and conpctitivoncnu
effects that aiscontinuance of these plans mnay
employees.

2/ gtock option plans that are otherwise offorcd to all
employeas are sometimes aupcrseded by the terms of collective
pargaining agreements.
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The stock programs presently available to SPT employees
create 3 unique situation not previously considered by this
Commission. These procedures establish a link through stock
i{ssues between major competitors. Considerable stock in SPSP
has already been given to SPT employees resulting from the
consummation of the merger of SPI and SPC. While this
consolidation was made possible by our previous actlan lifting
the cease and desist order that prevented the merger of the
parent companies, our disinclination to prevent the
consummation of the parent corporations' merger was not
intended to allow the separate natures of SPT and Santa Pe to
disappear prior to our cons eration of thé merger application
under 49 0.S.C. 11384(b)(1).3/ Our statutory duties require
preservation of the alements necessary to maintain the status
guo b::uccn the. two carriers until the merger application is

ecided.

Adverse Impacts - control and collusion.

p Controa. We first question whether the ownership of
SPSP atoc y SPT employees may result in the dlurring of
corporate identities and possible control (or the power to
control) despite the voting trust.

Based upon the facts of this situation, we do not consider
this a problem. SPFSP has more than 140,000 stockholders and
in excess of 130 milllon shares of common stock outstanding.
In our estimation the current holdings in SPSP by SPT
employees are de minimis. Puture purchases of SPSP stock by
SPT's employees are Timited by the terms of the stock
ownership plans and the duration of SPT's trust statua.:/
These future acquisitions by SPT's employees will also be
offset by the stock acquisitions in SPSP available to SFSP and
Santa Pe officers and employees. Wor these reasons ‘re do not
consider it likely that the acquisition of stock under the
three plans?/ that SPT seeks to have approved will result in
unlawful control.

2. Collusion. We are slso concerned that SPT's employee
stock programs might tend to restraln competition and have an
sdverse impact on shippers. The stock purchase plans will not
decrease employee desire to maintain healthy competition with
non~applicant carriers. However, in order to maximize thelr
contributions to SPSP, SPT and Santa Fe could collude to

3/ In Decision No. 2, we stated that the merger of the SPC
and SFI was "essentially a private one" and considering the
overwhelming approval of the stockholders for the
consolidation with the full disclosure of the uncertainty
surrounding the merger, this Commission would not interfere
absent unlawful conduct regardless of the i{ndeterminate wisdom
of such acticn prior to Commission approval of the merger of
the regulated transportation companies.

4/ We must decide this case no later than October 20, 1986.

5/ We include in these three plans as one plan the Southern
Pacific Stock Purchase and Savings Plan surrently in effect,
and its proposed replacement i{ndividual retirement account
program.
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reduce competition between them resulting in higher prices and
less efficient service to shippers at a time when most of the
nation's carriers are becoming increasingly competitive., We
conclude that this fear is unfounded.

While employee business judgments, both minor and
significant, are difficult to quantify in terms of whether
such judgments originate from individual prudence or from
collusion, price-fixing schemes, even in regulated industries,
remain subject to the antitrust laws with both civil and
criminal penalties. Thus both Santa Pe (including SPSP) and
SPT managements :Bhould find that it 1s safest tc maintain the
greatest degree of competition possible during the pendency of
“‘mmﬁ: T

While she mation's antitrust laws provide legal recourse
to rodronz direct price-fixing agreements between the two
carriers,®/ eur concern also goee to the absence of vigorous
competition. The effect of SPT's stock programs on subtle
business judgments of employees cannot be precisely measured.

The complexity of the present syatem of rates and charges
minimizes the possibility of improper interaction between SFSP
and SPT. The common carrier tariff schedule sets forth
voluminous rates and charges that are often quantified by
discounts predicated on quantity, volume, length of service,
car-hire allowance, etc. This system is further complicated
by numerous SPT and Santa Fe contracts. Many of these
contracts are long term and would not be subject to change
during the pendency of the SPT trust. In addition the common
carrier tariff system is monitored by rate bureaus and the
Commission. Therefore, the pricing system of the railroad
industry tends to preclude any hidden collusion that can
escape scrutiny.

6/ Price fixinr is illegal per se. United States v. Socon
Vacuum 01l Co., 310 U.S. 150 (1980). “Even if the p'rop—_J_IOle
merger 1s found to be in the public interest and to allow
sufficient competition to continue to exist for the market, no
action of this Commission would insulate applicant carriers
from possible prosecution if actual price fiaing occurs.

Ry




®inance Docket No. 30400

In contrast to the hypothetical nature of our concerns
over the continuance of SPT stock programs involving SPFSP
stock, the denial of stock programs to SPT employees
have an adverse impact on employee morale, by alienating
employees from their company, decreasing incentives to
remain with SPT, and reducing employee income potentiasl. Poor
employee morale would reduce the competitiveness of the
with all carriers including the Santa Pe. Pailure to continue
employee benefits that maintain the status quo prior to the
merger of SPC and SFI would produce a result desired by no
one.

Balancing the potential harm of ¢antinuing the SPT's
stock plans with the anticipated injury .-sulting from
discontinuing stock purchase plans, we conclude that the stock
purchase plans should remain in effect. In essence, the harm
of continuing the stock purchase plane is the de minimis
1ikelihood of a reduced level of competition petween competing
carriers with fewer routing, service, or price options for
transportation users thrcugh otherwise unlawful employee
actions. By contrast, the harm of discontinuing these
programs is that poor employee morsle can be expected that
would reduce the efficiency of SPT. In these circumstances,
SPT stock benefit programs shall be allowed to remain in
effect.

We find that the stock plans: {1) Southern Pacific Stock
Purchase & Savings Plan, {2) Employee Stock Ownership Flan,
and (3) Merrill Lynch Flan are not prohibited by the
conditions set forth in the decision entered in this docket on
December 23, 1983, and otherwise may remain in effect.

This action will not signficantly affect the quality of
the human environment or energy conservation.

It is ordered:

1. The petition is granted.

2. This declsion is effective upon the date served.

By the Commission, Chairman Taylor, Vice Chalrman Andre,
Commissioners Sterrett and Gradison. Vice Chairman Andre
concurred in the result.

James H. Bayne
(Seal) Secretary




