


the Commission =-- ten days after its December 6 Petition

and two days after the Commission had stated in its decision
served December 14, 1983, that it intended to rule on the U
Petition to Institute Froceedings no later than December 29,
1983.

Of course, UP has a strong basis for its concern
that the Commission itself will not allow delay by discovery.
The Commission obviously did not believe when it issued its
December 14 order that discovery was necessary in order for
it to decide on the merits of UP's December & Petition. To
the contrary, when the Commission issued its Order -- and by
then the Commission h «ad alli of the court affidavits before
it for five days =-- the Commission said that by Decembe:r 2%

it would make its "determination of the ic<ues raised in the

1
petitions presently pending before us,"'J 3:.¢., it wvoule

decide on the merits of the petitions. The Commission jissued

an order of "short duration to @nable u: to examine in depth

nléd

the involved matters. The Commissio.. obviously saw no

need for discovary in order to conduct the "in deoth" exami-
nation. The issue, of course, ultimately is not what UF

13. Finance Docket No. 30360, Petition Of Union Pacific Rail-
road Compan; And Missouri Pacific Railroad Companx_To Insti-

tute A Proceodxnlﬁpndcr Clayton Act Section 1!, at 2 (crcer
served December 14, 1983)
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claims to have known and when, but what the Commission's

18
-

knows of the industry and of this very transaction.

UP's Claims About Applicants' Affidavits Do Not
Withstand Analysis

UP's last justification for discovery =-- that appli-
cents' affidavits raise new issues =- is without merit. See,
Response to Applicants' Emergency Petition for Vacution of
the Commission's December 16 order cross referenced in Dis-
covery Pet., 3. Instead, UP cnce again argues the merits
about management, incentives, and financial strength.

UP's argument concerning management simply rehashes
the characterizations it hus already presented to the Commis=-
sion, based upon the undisputed facts as to who is leaving
and who is remaining with SPT., See UP Respontsa 8-10. None
of these characterizations even suggest the need for further
discovery; indeed they underscore the abhsence of need. UP
complains about the relative "stature" of those who will
15. By letter dated December 16, 1983, UP invited the Commis-
sion'ts attention to its decision of April 18, 1980, in Finance
Docket No. 28799 (Sub-No. 1) in which depositions "on a similar
expedited basis were ordered to be conducted." A copy of
this decision is attached. As the decision referred to makes
clear, discovery was ordered in that case because certain
factual statements contained in the briefs of the parties
apperred to c.ntradict the evidence which had previcusly been
filed by those same parties. There are no such conflicting
statements here. Moreover, in that case, unlike the present
case, the underlying transaction itself would not have been

jeopardized by any delay which the taking of depositions might
have caused.




remain at SPT, Response, 10; does UP seriously want to delay
consummation beyond December 29 for & deposition about stature?
indeed, UP's Discovery Petition, when it outlines the subjects
of the proposed depositions, actually omits completely the
relative stature and experience of the transferring and remain-
ing management. See Discovery Pet., 5. UP itself simply
could not find a way to cast its argument about management
as a discovery request,

Most importantly, UP inadvertently underscores how
utterly unnecessary discovery is here when it states that
"la) critical factor in evaluating the significance of this
'brain drain' is the vast degree of direct competition between
Santa Fe and Southern Pacific." UP Response, 9. The Commig-
sion hardly needs discovery to urnderstand this "critical
factor." As the expert body charged with implementing national
transportation policy, and familiar with the western railroad
mergers of recent years, the Commission is well aware of the
compatition between ATSF and SPT.

UP fares no better in its attempt to show that the

applicants' affidavits raise new issues about incentives.

Part of apprlicants' response concerning incentives to maintain

SPT as a vigorous competitor is that SPT's profits will sube-
stantially affect the profitability of SFSP because the finan-

cial results for SPT will be consolidated in the financial




statements of SFSP during the period of the Voting Trusts.
See McNear Aff., 13-15. UP now asserts that the use of con-
solidated returns raises new issues that require discovery.
UP Response, 11. The UP assertion is =-- there is no gentler
word =-- inexplicable. As the McNear affidavit itself points
out, the consolidated accounting treatment was detailed in
the proxy statement of November 10, 1983, and UP referenced
that document extensively in its District Court papers.
McNear Aff., 13-14.18

UP also asserts that the main purpose in combining
the two railroads is to eliminate duplicate overations, and
goes on to sveculate that "the pa:ticipants would undoubtedly

like to start sooner rather than later." UP Response, 13;

see also id., 19. UP re’ers to the statements in the Miller

Affidavit concerning the "closing down of ... duplicative

facilities", but those statements cbviously were about non-

16. The Commission should be aware that UP's effort to justify
discovery has led it now to argue that the incentives at SPT
and ATSF will be not to weaken SPT but to maintain and even
strengthen it. UP argues that neither railroad will have an
incentive to lower rates in order to take market share from
the other, and that if ATSF raises a rate, SPT will have an
incentive to raise its rate also, thereby "increas|ing] the
return of both." . . . UP Response, at 11-12. This argument
belies UP's claim of injury to it, let alone immediate and
irreparable injury. Moreover, since the theory is the reverse
of the theory heretofore maintained by UP before both the
District Court and the Commission that SPT will be weakened,
it also underscores that now that it has obtained a temporary
cease and desist order, UP will proffcr any theory that might
gain it further delay. The fact that UP can think up new
theories does not repeal the fact that consolidated returns
were described in the November 10 proxy statement.

13«




rail assets during the period of the Voting Trust. UP's argu-

ment is but another way of saying that SPT will lack incen-
tives to be a vigorous competitor during the Voting Trust =--
an argument that chalienges the very concept of a voting trust;
that the Commission is amply eguipped to assess; and that is
fully addressed in the affidavits and other papers already
before the Commission.

UP's arguments concerning SPT's financial strength
also show there are no new issues and no need for discovery.
Instead, UP presents argument once again on the merits of
the question whether SPT will or will not be financially
healthy. UP Response, 15. In that argument, UP simply
chooses to emphasize different facts from those emphasized
by applicants, or to evaluate them differently. For exampie,
applicants have pointed out that as of October, 1983, all of
SPC's advances to SPT had been repaid. Smith Aff., 7-8, 9-10.
UP acknowledges that fact, but claims that that accomplishment
has .reated a liquidity problem for SPT. UP Response, 15.
Applicants could now counter with other facts in the record
about SPT's cash flow =-- but to do so here would be beside
the pcint. The point is, nothing UP says justifies its claim
that the affidavits raise issues of such startlingly new
impact as to explain its earlier failure to seek discovery

before the Commission and implicit representations that no




discovery was needed; to show that the Commission was wrong
when it said on December 14 that a stay of "short duration"
would enable it to examine the issues "in depth" and reach a
decision; or to justify the abandonment of the December 29
commitment..17

The ineluctable fact is that the Commission presently
is able to make the findings and judgments required to dispose
of UP's petition. It is familiar with the ramifications of
national transportation policy, and with competitive relat-
ionships among the western railroads. It does not need deposi-
tions about "present traffic relationships betw2en UP and
the Southern Pacific railroad," to take one of the subjects
about which UP wants to conduct a deposition. Discovery
Pet., 5. More importantly, the Commission is entirely capable
of esvaluating these interim arrangements without additional
detail, no amount of which can change UP's basic contention

that SFSP will want to destroy a multibillion dollar asset.

No discovery is necessary to evaluate that claim. UP's

proposed depositions at most could be an occasion for argu-

mentative exchanges reflecting different outlooks that will

17. The advantages to UP of delay are illustrated by the
potential financial impact of delay on SPC. For example,

SPC recently received $750 million as a result of its sale

of its telecommunications operations; pending consummation

of the Combination, SPC is obliged to hold those proceeds in
marketable securities rather than invest them in more advan-
tageous business opportunities consistent with SPC's strategic
direction. Moreover, under the terms of the merger agreement
SPC is barred until consummation or termination from raising
equity financing. Fogg Aff., 7-8.

Y




add nothing of importance to what the Commission already

Rnows.

The Commission Has Remedial Authority To Deal Now Or In The
Future With Particular Problems, and Need Not Enjoin The
Entire Transaction

If SPT's behavior or condition warrants further
investigation during the term of the Voting Trust, the Com-
mission will have retained jurisdiction over the Voting Trust
and is perfectly capable of ordering an investigation and
appropriate discovery at that time. Applicants have already
stated that they are willing to make any amendments to the
Voting Trust that the Commission may require during that

period if the Commission concludes that such amendnents are

necessary to avoid violation of either the Interstate Commerce

Act or the Clayton Act. See Schmidt Aff., 2.

The Commission will be able during this period to
monitor “raffic movements, operations, tariffs and financial
health. It will be available to hear specific complaints by
UP of either acts or practices that UP might claim confirm
its present speculations. Further, the Commission will have
available to it a wide array of remedies in the event that
it concludes that the interim arrangements are having effects

that are contrary to the public interest.




Further, if the Commissicn presently has a serious
doubt about some element in the proposed transaction, it is
far preferable to allow the transaction to go forward now
with some modifications than to subject it to the indefinite
delays of UP's discovery schedule.

"’ith respect to management transfers, for example,
applicants have already stated that they would agree to any

of the SPC or SPT management continuing at SPT if they choose

to do so during the period of the Voting Trust. See Schmidt
s 18
Lo

Aff., The Commission could go further and prohibit any
former SPC or SPT officers who had access to confidential
information of competitive value from using such information
to the competitive advantage of the ATSF relative to the SPT.
The Commission could also prohibit the award, without Commis-
sion approval, to an cfficer of SPT of any right to benefits
whose economic value depends upon th¢ profitability of SFSP.
The propriety of such acquisition could be measured by whether
it is substantially contrary to the competitive interests of
SPT. These alternatives all lie within the Commissicn's power,

and can be required if and to the extent that the circumstances

warrant under the relevant legal standards.

18. UP's response to this offer is to insist that the "entire
corps" of SPC/SPT officials remain where they are. UP Response,
19. UP's position requires no comment.




With respect to SPT's financial health, applicants
have already made known their willingness to accept an order
under which SFSP and SPC would be required to make such inter-
est bearing cash advances to SPT as may be required to maintain
the competitive viability of SPT.19

More broadly, the applicants have agreed to a provi-
sion that would require SPT to conduct its operations and
business in the manner in which it did so prior to October 4,
1983, except as to changes required in the ordinary course
of business.zo Such a provision would establish a standard by
whizh to measure any future complaints by UP or investigations
by the Commission.

While none of these measures are, in applicants'
view, necessary or appropriate, applicants are willing to
accept them in order to enable the proposed transaction to
be consummated. What applicants are unwilling to accept,
and what is patently contrary to the public interest, is delay

of the entire transaction. To prohibit the entire transaction

for any additional length of time is to utilize an order that

19. See proposed Hold Separate Order, (Civ. Nc. 83-3631)
(letter to Judge Flannery from Paul A. Cunningham, Dec. 12,
1983); see also Schmidt Aff., 2-3 (attached to applicants'
Emergency Petition For Vacation Of Cease and Desist Order,
filed December 15, 1983). UP's objection (UP Response, 18)
that the Commission will be required to make a "business
judgment" about "SPT's financial needs" is hardly compelling,
particularly for an agency long familiar with assessing
carrier finances.

20. See propcsed Hold Separate Order, supra, n.19.

L




is far broader and more intrusive, and far more likely to
cause irreparable harm to applicants, than is reasonably
required to meet any conceivable concern about the public
interest during the period cf the Voting Trust.2l

For these reasons, applicants vigorcusly oppose
UP's Discovery Petition, and request that it be denied in
its entirety.

Finally, applicants respectfully request a decision
in this matter on or before December 23. There can be little
or no benefit to holding this proceeding over beyond the
Christmas holiday until the Commission's final deadline,
December 29. On December 23, this basic matter will have
been before the Commission for over a month since MKT's

first petition22 and 17 days since UP's initial petition.

21. It is virtually axiomatic that an entire transaction
should not be enjoined where less extreme means ¢ Xist by

which to safeguard the public interest. See FTC V. Exxon Corp.,
636 F.2d 1336, 1344 (D.C. Cir. 1980).

22. See Petition of Missouri-Kansas-Texas Railroad Company
for Limited Hearing, November 14, 1983.




This should be adequate time for this decision; and every

day that passes brings further harm to applicants and their

shareholders.

Gus Svolos

Milton E. Nelson, Jr.
80 East Jackson Boulevard
Chicago, IL 60604
(312) 427-4900

R. Eden Martin

Lawrence A. Miller

David M. Levy
SIDLEY & AUSTTIN
1722 Eye Street, N.W.
Washington, D. C. 20uuo
(202) 429-4000

Attorneys for Santa Fe
Industries, Inc.

December 20, 1983
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Edward K. Wheeler
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ATTACHMENT RPRY K 1930

‘AT RDIEASE
INTEASTATE COMMERCE COMMISSION CASL
DECISION

Fimance Docket No. 28793 (Sub-No. e/
S‘l‘; 1OULS SOUTEWSSTERN RATLWAY COHPANY--!‘URCHASE

(PORT LON) ==WILLIAN M, CIDBONS, TRUSTEE OF THE PRUPERTY O
CHICAUD, RUCK ISLAND AND PACIPIC RAILROAD COMPANY, DRIIOR

Decided: Aozl 17, 1580

On April 9, 1980, two petitions to recpan this pro-
ceeding wore filed by many of the rail protestantes. Applii-
canie respodae on Arril 17, 1580, .

LL1EY SOUGHT

The Chicago nnk North Wes.ernm Tracsportation Company,
(Ch%) and the Atchison, Topeka and Santa Fe Reilway Company
_(ATSF) Ciled & petition serking an order:

(1) Allovwing cepositions, interrcgatories and other
disccvery regarding SP's ucdiscloscd plans for the
financing of the transaction;

(2) Scheduling hearicgs on SP's plans to finunce the
transsction out of the federal traseuwry: and

(3) Prohibit'zg SP from cestroying docu=ents realativy
to finan:ing of the transaction.

I7This proceeding exbra es the corresponding applications in
Ticance Decket No. 2679% (Sub-Ko. 2), St. Louis Southwastern
Rsilvay Company, Sacurities; Finance Docket No. 28799 (Sud-
No. 3). St. Louis Southwesterm Railway Compady, Use of Termival
FPacilities at St. Louis, MO-Bast St. Louls, W.; Finance Docket
no. 28795 (Svo-Ro. &), St. Louis Southwastern Railvay Company,
Use of Terminal Facilities at Ransas City, MNO: Pinsnce Docket
No. 28799 (Sud-No. S), Williem N. Gibbdons, Trustes of the
Property cf Chicego, Rock Tsland and Pacific Railroad Cocpavy,
Debtor, Use of Tercinal Pacilities st Rarsas City, KRS-Kanseae
City, MO; sad Ficance Docket No. 28799 (Sut-No. 6), St. Louis
Sauthuastern Bailvay Cozpasy and Willie= M. Gibbons Trustes

of the Froperty of Ciicago, Rock lsland and Pacific Eailrcad
Cocpany, Debtor, Posling Agree=ent. ;

Thie proceeding also axzbraces Finance Docket Mo. 29028,
Migsouri Pacific Eailroad Cozpary--Purchase (Porticn)--Willian
M. Gibbors, Trustes of the Froperty of Chicego, Rock Island and .
Pacific Railrcad Co=peny, Debtor; Financa Docket No. 28799 (Sud-
No. 7), Los Angeles and Sal: lake City Railroad Co=>any end Union
Pacifie Railroad Cozpany - Trackage Rights Over Southern Pactific
Tr;nngorta:lon Co=pany in O:zange County, CA; and Pinance Dockat
No. 26798 (Sud-No. 8), Los Angeles and Salt Lake City Railroad
ind Union Pacific Railrcad Co=pany - Trackage Rights Quer
Soucthern Pacific Teneportaticn Ce=pany in Los Angeles/Long
Beach Harbor, CA.




Four other protertanie, the Missouri-Ranesas-Taxse FRallroad
Cesrany OAT), Miseour! Pecific Bailrcad Cocpany QF),
Nerfelh and Western Railvay Cozpany (Naw) and Uoten Pacific
fsilresd Company (UP), filed a sizilar petition regquesting
expedited action, Thase protestants spezifically requesting

- the reopening of the proceeding

[or the 1imited puspose of taking teetimony councerning
prelicinary discussions betwest applicants and FRA regerd-
ing! ‘
(a) the availedility of secticn 505 of the & R Act
te ratadilitate the Tucumcard line; and
(b) applicents' intention to file an application
for firancial assietonce in the near future.

RACRCROUND

poth petitions arise cut of a footmote contaived in the
trief of the United States Departzant of Trassportaticn (DOT)
(£41ed March 24, 1580). 1In that footnote DOT indiceted that
SFT/SSW had hed preltmivary discussions with the Pederal
Ruilroud Adzintetratiom (FRA) regording the avei{lahility of
cection 509 [uading te rehabdilirate the Tucumenri line.
turtherwyre, DOT nouted Lhat ﬂFillclhtl had informed PRA ef
their intention to file an applicatien for fimgncial asgintance
in the near furure,

Frotestante allege that this sctateoent contradicted
annlicamta’ ararementz in the serlication. in the record.
and even in applice=ts' brief filed the saxe day. Io
their brief avelicants etated that ''the actual costs or
rehadilitacion are to be bomme by SPT &nd SSW, not by the
gublic or the protestante.% 2/ (ermphasis adied)

PROTESTANTS"

In their petition CNW and ATSY argue that we st inveeti-
gate upplicants' finsacing plan. They give 3 examples of how
pablic fimancing, if involved, can irpact these procecdings

(1) Applicants' misrepresentation of a critical fact
to the Comsission is sufficient basis -- Dy iteulf -~
for Jenying the Application; . o

(2) The necd for Sectiom 503 financing s antithetical

to SP's ciei= that the transaction ia financially
viatle {f privately financed: and

Z?ur;ex of Applicante Southern Facific Co=pivny, Scuthern Fecific
Trassportation Co=pacy, St. Loales Southwestera Esilwvay Compeay
a=d Willle= M. Gitbons, Trustee of the Froperty of Cb.cago, Rock
1sTe-d and Pacific Psilroad Cocpany, Dabtor, in Suppert of
Frincipal Applicstions end in Opposition’to Trackage Rights

sad Inconeistent Applicationa at Vi-24

e




Cecticn 305 financing involves a sudbstantisl cost
to the pudlic vhich this Co—r‘esion mut consider
{e ¢etercining whether the prcpored transaction is
ic the putlic interest and there 18 nothing 4n

the trecord on this desue.

The vther pecition rafises the same arguments,

DISCUSSION AND CONCLYSION

At thie tice we are dot decldirg whether additional oral
hearing shouléd be ordersd cn the issue of applicants' alleged
c::nu vc seek FRA financing for the preposed cahadilitatien.

e will eot cake that decisfon umtil: 1) the preotestants
bsve bed discovery: and (2) ell parties are given the
cppertunity to adéress the isaue of whether further hearings
gce necessary at oral argunent. . :

Accordivgly, we crder applicsots to: (1) sllow de-
pesitions, interrcgatories and cther discovery regarding
the'r sllegecly undisclosed plars fo: finazcicg the transac-
tion, acd (2) not destroy any docuzents relatirg to the
fisancing of the trazsaction. We delegste to Deputy Director
Mi-hael Erecherg, Section of Pizence, sutherity to settls
eny disccvery disputes.

By authorizing ¢lecovery at this tice, we expect the
parties to cenduct the neceseary discovery prior to April 29,
1980, the dste sst for cral argument in thie proceeding.

On that date, the parties shculd repert to ue the results,
expleiring (1) what evidence would be adduced at any further
hearing, and (2) tbe tearing which that evidence would heve
on the issues in thie procesdicg. Ouz notice on Apzil 24,
1960, setticg forth the scheculed appeatances at oral
nrpunent, ahall ellocate a time period for the parties to
addrens lir~ Limte of whether the Cumierion shonld reopen
Lhe veeord,

v

tu vrdering discovery to beglin Ltodey we buelleve thutl
ve will enable protestunts to clarify the record as to
whether there wae any mispresentation and, 1f 90, how
materinl auch miapresentaticn might be ta our ultinate
determinat inns in thear proceodings. Furthermue, il we
abould deetde to reapen the rouord, today ‘s discovery oviler
will avoid vnnccesnary delny that would otherwise bue
pocewsary before hearings could be held.

1t _is ozcered:

1. Applicents will comply with discovery requests which
are confined te the irsuess at hand.

2. Applicents will destroy no documénts relating ta
financing of the transactionm.




. ““I :urthu eRull b avad lable o addrees the insnne of
wrhether the preceedings should Ly reopened st or ;
on April 29, 198N r st o

& This decteiom ahsll be effective upan the date
sctved.

y By the Cormisnion, Chaivman Gasklng. Viec-Uhadviman
Grmham, Conmlsrfoners Statlord, Clapp, Teantur and Alexin,
Vice Chifitman Cresham diwsentad with a sepsrate uxprogsion,
Coriesioner Stafford adsent and not parcicipating,

AGATIIA 1. MERCRQVICH
Secretary

1SENL) , ?

D

WCE CHAIIMAN GRESIAM, disxemtings

Ancltcene stete that thelr aucesa 1o Section SHS fundlng wre ant nale
pusalble unrll Novembher 4, 1V79, with pavagee nf the Mlwzautee Ruilivud
Rextrushering Aﬁe. slicanty apparently made nec moves to Investigste the
bemmury of fanding u:.ill sorme flme L= Janua-v IR0, when coaference with FRA
wer reqeanted. Thet confer snce was reportedly held on Pebruary 13, 1V50, ater
clame of the reverd (n thie cave, and according t SP/SSW, the corporate dectsion
o neck Section S05 funds wes made afer (he conference. Tre applicarion wan
executed on Mcréh 2R, filed on March 31, and publlated In the Pedera! K glater

unly wklerday.
.

On the hawia ol thewe Incis, 1 ot norhing repredensihle in appitcows’
eeditl, Clrere Ix surely aothing wrong by seeklng more reaxonahly prical
Plemping I (1 ts gvatinhle, am! trere (8 nothing eeccetive ot an g;pllcarlon

_ surc i be publisicd (e the Federal Regixier. Moreover, this esemas t he much
ats whow very linte. Whether Section SUS funding 1s made availakle or not (s
u marer JeXt to PRA'A Judpnen?, und If ey dispecee the fumils Je certoinly
does not decract [rom the n.\erlu' ul this purchase. [If anvhing, it would probably
he @ poslive fxooor.

Iwill ool join In the authorizarion of this Lishleg apedltiorn,
-_—-—"-—-——.

.‘.
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BEFORE THE
INTERSTATE COMMERCE COMMISSION

IN RE: PROPOSED VOTING TRUST,
SOUTHERN PACIFIC TRANSPORTATION
COMPANY

VERIFIED PET! ! POR PRODUCTION OF
)JOCUMENTS IN Al JOF LIMITED HEARING

In @ simultaneous filing, the Missouri-Kansas-Texas

(=

lailroad Company ("MKT") has petitioned the Commission for a

limited hearing to consider facts showing that the proposed

Voting Trust for the stock of the Southern Pacific Transpor-
tation Company ("SP") will not effectively insulate or prevent
improper control or combination of or prevent anti-competitive
actions by, the SP and The Atchison, Topeka & Santa Fe Railway
Company ("Santa F P r to Commission approval of the pro-
posed merger of the SP ar the Santa Fe.

By this petition, the MKT, pursuant to 49 C.F.R.
§§ 1114.21(b) (2) and 1114.30, requests the Commission, in
aid of that limited hearing and to avoid unnecessary delay,
tc immediately issue an order requiring both the SP and the

Santa Fe to produce the following documents:

DQCUMENTS TO BE PRODUCED

Definitions:

As used herein:

(1) The term "SP" means the Southern Pacific Transpor-

tation Company and its corporate parents, subsidiaries and




affiliates, and the term "Santa Fe" means the Atchison,
Topeka & Santa Fe Railway Company and its corporate parents,
subsidiaries and affiliates.

(2) The term “documents" means all papers, writings and
recordings of any nature, including without restriction com-
munications, reports, studies, internal or external corporate
memoranda or lilcations and minutes or recordings or memo-
randa of meetings

(3) T'he term "Voting Trust" means the proposed Voting
Trust for the stock of the Southern Pacific Transportation
Company and the term “Voting Trust period"™ means the period
during which the Voting Trust will be effective prior to the
time the Commission will pass upon an SP-Santa Fe merger or

combination or common control.

Documents to be produced by each of the SP and Santa Fe:

All documents in the possession of the SP or of the Santa
Fe that are, or in any way mention, involve, concern or relate
to:

(a) Any plans, studies, proposals, or reports of any
kind dealing with the conduct of operations of the SP and of

om

the Santa Fe during the Voting Trust period including without
limitation the setting-up of working or study groups, and
their membership and duties:;

(b) Any plans, studies, proposals, or reports of any

kind produced within the last two years that deal with:




(1) rates or traffic routings or contracts involving the MKT
or any other railroad uow connecting with or participating in
rates or rcutings with the SP or Santa Fe, or (ii) without
limitation, with such rates or routings or contracts duriag
the Voting Trust period;

(c) Any plans, studies, proposals, or reports of any
kind produced within the last two years that deal with changed
or proposed changes in rates or routings or contracts involv-
ing the SP and the Santa Fe for traffic that is now or was
formerly routed in part via the MKT or any other railroad,
including without limitation changes or proposed changes in
such rates or 1 igs or contracts during the period of the
Voting Trust or the elimination of such rates or routings with
the MKT or any other railroad during the Voting Trust period;
and

(d) Any plans, studies, proposals or other reports of
any kind produced within the last two years, that deal with
traffic flows, or cheages in traffic flows, during the the
Voting Trust period or the setting up of working or study
groups to consider or to effectuate or to accomplish such
changes in such traffic flows during the Voting Trust period

or later.

CONCLUSION

The accompanying Petition of the MKT for a Limited

Hearing, and the Affidavit of Harry T. Dimmerman submitted




therewith, demonstrate the urgent need for the Commission to

hold a limited hearing to consider the effects of the proposed

SP Voting Trust prior to "approving" the Voting Trust or
allowing it to go into effect. For the Commission to have

all available facts before it, this Petition should be

-

granted, and the SP and the Santa Fe should be ordered to
produce the documents in Washington, D.C., at the offices
the attorneys for the MKT, at least ten days prior to the

for a limited hear:ing, or at such other time and place

ssion may designate.

Respectfully submitted,
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VERIFICATION
Robert N. Kharasch, being first duly sworn, states
that he is one of the counsel for the Missouri-Kansas-Texas
Railroad Company, and that he has read and has signed the
foregoing Petition and that the factis set forth therein are

true to the best of his knowledge and belief.
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stock has now been submitted for Commission action pursuant
49 C.F.R. Part 1013.

Petitioner, The Missouri-Kansas-Texas Railroad Company
(the "MKT") vetitions the Commission for a limited hearing
prior to any action approving the Voting Trust.

The MKT offers the shortest and most direct North-South
route from Kansas City to Denison, Texas, Dallas/Forth Worth,
Texas, and points south to Mexico. Shippers now have the
benefit of MKT competition and MKT short routes, but they will
risk losing these benefits if the Voting Trust 1s approved
prior to any Commission consideration of the Santa Fe-SP
merger.

the attached affidavit and the following statement,

shows thi.* there are facts available that demonstrate

the proposed Voting Trust, absent the imposition of prac-
tical conditions controlling the actions of the SP and Santa

Fe managements, will not »nrevent anticompetitive conseguences

and unauthorized control during the period of the Voting
Trust, prior to Commission approval -- if that occurs -- of
the merger.

Accordingly, the MKT urgently requests that the Commis-

sion hold a limited hearing, prior to the issuance of any

Voting Trust approval, to consider facts presented by the MKT
- and further facts obtainable from the SP and Santa Fe -~

that show the anticompetitive consequences that will occur




during the interim term of the Voting Trust, and hence the

effective exercise of unauthorized control and combination

prior to Commission approval (if any) of the proposed merg-

er. The MKT requests the Commission to order the Santa Fe
and the 5P to respond to the Verified Petition for discovery
(submitted herewith) in order that these critical facts rele-
vant to the issue of control and combination during the term

Oof the Voting Trus!) may be v available to the Commission.

IX. STATEMENT IN SUPPORT OF PET™ITION

ARING

*aring at the ICC before any
opinion i 1 approving the proposed voting trust ac
insulating the ¢ 'e and SP from violation of the stric-
tures of the Interstate Commerce Act forbidding unauthorized
common control of two rail carriers. The MKT's request for a
limited hearing is based upon the foilowing points, more fully
elaborated below:

First, the issuance of an ICC staff opinion approving a
Voting Trust, even though called "informal" and *nenbinding,"
has enorwus nractical effects, permitting immediate implemen-
tation of working arrangements prior to Commission considera-
tion or approval of the merger itself,

Secona, the aftidavit accompanying this petition shows

that there are facts that now demonstrate that operations




during the proposed Voting Trust will have anticompetitive

effects now, prior to approval of the merger, despite the

purported insulation blanket of the Voting Trust.

Third, whatever relief there may be at the end of the
road for a mistaken opinion approving this Voting Trust --
either by Commission disapproval of the mwerger or by later
findings that the Voting Trust has been abused =-- such future
relief will be of no help in repairing injuries done to
competitors and to shippers now, in the interim before the
Commission decides whether the merger should be approved.

MKT thus asks f a limited hearing appropriate to

lssue to be resolved: /hether this Voting Trust in

unauthorized common control and combination
to approval of the merger itself, and whether the Com-
mission thus must disapprove the Trust in its present form,
leaving the merger parties to await the full future merger
hearing.
Where there are facts available to demonstrate that a
voting trust will be inadequate to prevent injury to shippers
and carriers during its interim term, despite apparent formal

"

compliance with loosse "guidelines," it would be arbitrary and
capricious for the Commission to refuse even to obtain and

consider those facts.




B. The Facts: The Circumstances In This Case
Require A Limited Hearing Prior To Any
Approval of the Voting Trust

As the Commission is well aware, an opinion that the
proposed Voting Trust effectively insulates the corporate
parents from the power to control the SP will have a decided
practical effect. While such opinions are said to be "infor-
mal" and "nonbinding," in fact, in this cise, approval means
that the parties may and will proceed with their plans for
cooperative action during the Voting Trust period in advance
of Commi "sion approval of the merger itself.

The Commission is also well aware that voting trusts can
be used improperliy. Indeed, when it determired to take the
"minimal regulatory approach" to the pioblem of abuse of
voting trusts, at the time of issuance of its guidelines in
1979, the Commission indicated that the adoption of simplified
rules was not to be viewed as an invitation to abuse voting
trust agreements, and that it would closely monitor the use of
these devices and "take whatever action is necessary" where
voting trust agreement has been used improperly. 44 Fed. Reqg.
at 59909 (Get: 17; 1979).

The MKT believes that action is necessary in this case

now to prevent improper use of the Voting Trust and serious

anticompetitive consequences during its term. The merger that

will be facilitated by the proposed Voting Trust is largely a




parallel merger of two major roads. The elimination of com-
petition that will result if the werger is approved is

patently substantial, and the MKT has every reason to belleve

that the anticompetitive conseguences that will ensue during

the neriod of the Voting Trust will likewise be substantial.

Indeed, the parties to the proposed merger have already taken
anticompetitive actions that adversely afiect shipper oppor-
tunities for competitive rail service and the MKT's ability to
provide competitive service.

The MKT has presented facts to demonstrate that
operations during the interim Voting Trust period are likely
to amount to de facto (and unapproved) combination of opera-

tions between the to-be-merged carriers, and there are other

facts that this Ccmmission can obtain to dewonstrate that

operations by the two carriers under the Voting Trust will
favor each other to the exclusion of competition, including
the MKT. Thus:

The SP and the Santa Fe are free during the Voting
Trust to cut off shippers' opportunities to use the MKT and
the MKT's short routes, to the tune of some $16 million a year
in MKT revenues. Dimmerman Affidavit, ¢ 6.

The SP is now taking actions that prevent shippers
from using MKT routings, deprive shippers of the benefit of
competition, and exclude the MKT from important markets.

These actions have included the circuitous routing of specific




types of traffic to eliminate the MKT's efficient and direct
short line routes, Dimmerman Affidavit, 4y 10, 18 and 19.

The SP has been a recent leader in cancelling joint
rates and through routes and denying MKT participation in
carriage., Details are provided in the Dimmerman Affidavit,

%Y 10(b), 16: 17, 1B and 19.

There are no restrictions in the proposeda Voting
Trust on the SP's making arrangements with the Santa Fe to
hand over traffic tc the Santa Fe to the exclusion of the MKT,
and indeed the SP management will have every incentive to take
such acticns. Again, details are in the Dimmerman Affidavit,
53 30 11, 12 and 13.

In addition to these and othe¢r facts the MKT presents to

show that de facto operational combinations eliminating com-

petition can -- and will -- be exercised during the period of

the Voting Trust, there are other facts that the Commission

can obtain to show that the Voting Trust as proposed will not
prevent control and combination of SP and Santa Fe opera-
tions. As the Dimmerman Affidavit points out, there are
almost certainly plans in existence for the operation of the
SP and the Santa Fe during the interim Voting Trust period
(Affidavit, § 15). 1In the attached MKT Petition for limited
discovery, the Commission is asked to require those planning

papers to be produced, most particularly the plans of the two




roads for new and restrictive rate and rcute practices favor-
ineg each other, so that all the operational facts will be
before the Commission prior to any decision on the effects of
the Voting Trust.

08 The Law: Refusal To Grant A Limited

Hearing In The Circumstances nf This
Case Would Be Arbitrarv and Capricious

The Commission plainly has the authority to hold a
limited hearing -- or indeed any sort of investigation it
deems appropriate -- prior to taking any action on the Voting
Trust. As one court has said, the "power of the Commission to
respond to conditions of illegal control is practically ple-

/ .
L Such a hearing

nary under the Interstate Commerce Act."
would be entirely in accord with the case law relating to the
use of voting trusts.

While the ICC has long permitted an acquiring carrier
to put the stock of an acquired carrier into an independent
voting trust pending ICC approval of a proposed merger, it is

also plain from the cases that it is the success and effec-

tiveness of the trust that makes its use permissible.

Furthermore, the Commission has been quite plain that c he

BT Illinois Central R.R. Co. v. United States, 263 F. Supp.
421, 428 (N.D. 111. 1966) {(three~judge court), atf'a
mem., 385 U.S. 457 (1967). See 49 U.S5.C. § 11701 (gen-
eral authority to begin an investigation on ICC's own
initiative or on complaint).




question of control is a fact issue to be determined, "not by

artificial tests but by the circumstances of each case." New

York, Chicago & St. Louis R.,R. Co. Control, 295 T.C.C. 703,

713 (.958) (emphasis added).

Court cases upholding the use of a voting trust to avoid
violation of the statutory prohibition against mergers and
other forms of control between carriers prior to ICC approval
have likewise emphasized the effectiveness of the voting trust
in insulating the one carrier from the other's control. Thus:

This [the guestion of effective insu'a*ion]
is a question addressed more to the real.ties

of the railroad business than the niceties of
trust law.

Illinois Central R.R. Co v. United States, supra note 1, 263

F. Supp. at 427-28 (emphasis added). Approving the ICC's
findings that the trust "along with other seif-imposed
restraining measures" had been successful and that the one
railroad had not acquired control of the other "throuch the
trusts or otherwise," the Court continued:

This is the language of reality and prac-

ticality. The Commission focused on the
success and effectiveness of the trust.

F. Supp. at 428 (emphasis in original).
In short, the cases upholding the use of voting trusts do
not stand for the proposition that any wvoting trust that in

its formalities merely appears to be independent necessarily




insulates the acquiring carrier from control of the carrier to

f L9

be acquired.</
Here, the facts indicate a clear threa. that severe

anticompetitive effects will occur during the period of the

In one instance of Court approval, the argument that the
trust did not provide eifective insulation was solely
addressed to the legal inefficacy of the trust, and not
at all to the practicalities of operation under the trust
agreement. Illinois Central R.R. Co. v. United States,
supra, 263 F. Supp. at 424, In the other, the district
court did not address the issue, dismissing the mplaint
on jurisdictional grounds. The court did observe at cne
point that the complainant had previously made the same
claim before the ICC, and that the ICC had denied the
petition in an order the preamble of which included the
statement that "'the Commission has held that the placing
of stock in an independent voting trust constitutes
divestiture of control thereof, see Missouri Pacific
Railroad Company - Control - Chicago & Eastern Illinois
failroad Co. st al.,. 327 1.C.C. 279.'" B. F. Gooarichn
Co. v. Northwest Industries, Inc., 303 F. Supp. 53, 59
(D. Del. 1969), aff'd without reaching this issue, 424
F.2d 1349 (34 Cir.), cert. denied, 400 U.S. 822 (1970).
The Missouri Pacific case cited, however, makes it plain
that it is the particular circumstances of each case that
are crucial; the ICC said, for example:

The record makes it abundantly evident that
. . . Missouri Pacific did not otherwise have
power to control Eastern, and that it did not
exert any apparent influence on Eastern's
management, prior to or after the creation of
the voting trust.

327 I.C.C. at 319 (emphasis added). It is actual
divestiture of control that is significant: Central of
Georgia Ry. Co. Control, 295 I.C.C. 563, 576 (1957) (the
"creation of voting trusts as a means of satisfying the
provisions of section 5 [now section 11343] cannot be
effective for that purpose unless and until we are satis-
fied that the trusts constitute 2n actual divestiture of

control") (emphasis added).

- 10 -




Voting Trust, before any plenary hearing can be held on the
approvability of the merger. 1In addition, there are further
facts which the Commission can obtain revealing the plans the
SP and the Santa Fe already have made (or are making) for
operations during the Voting Trust period. In the face of
actual facts that can be presented to show anticompetitive
consequences and hence improper use of the voting trust de-
vice, a limited hearing is essential pricor to any Commission
action [including an "informal" staff opinion) that we.ld
effectively permit implementation of the Voting Trust.

The MKT asks only for a limited hearing, appropriate to
the circumstances of the case. Such a hearing is essential in

this instauice. See Marine Space Enclosures, Inc. v. FMC, 420

F.2d 577 (D.C. Cir. 1969). A refusal by the Commission to
grant a limited hearing, and to listen to the facts that would
establish that this particular Voting Trust will not effec-
tively insulate the 5P from improper common control -- and
thus that the strictures of the Interstate Commerce Act
requiring prior upproval will be violated -~- would plainly be
arbitrary, capricious, and an abuse of the Commission's dis-

cretion. See Marine Space Fnclosures, supra; Morgan v. United

States, 298 U.S. 468, 480-81 (1936).




b B |
As noted earlier, this Commission has said that "{t]he
exiscence of control is an issue of fact to be determined, not

by artificial tests by the circumstances of each case."

New York, Chicago & ¢ Louis R.R., Co. Control, supra, 295

[ .C.C., at 713. The MKT has presented facts in the accompany-
it, and there are other, additional facts obtain-

able by the Commission, to show that without any practical
conditions controlling the interim actions of the SP and Santa
Fe managements, severe anti-competitive effects will ensue
immediately unon implementation of the Voting Trust. Mere
theoretical vezing cuntrecl lodged in a trustee should not
allowed to obscur~ the fact of practical, operationa. con
demonstrable from anticompetitive actions already taken zwd
from operational plans of the two roads. Under these cir-
cumstances, a limited hearing is required to receive those
facts, prior to issuance of any opinion approving the Trust
that would effectively give the two roads carte blanche for
anticompetitive operations prior to approval of the merger.
There is a compelling urgency for exercise of the Commission's
plenary powers to obtain and then to consider the fa

Copies are attached of an Affidavit of Harry

Dimmerman, Vice Presiden. Traffic of the MKT railroad,




O>f an application for discovery in aid of the Petition for
Limited Hearing.
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AFFIDAVIT OF HARRY T. DIMMFRMAN
VICE PRESIDENT - TRAFFIC
MISSOURI-KANSAS-TEXAS PAILROAD COMPANY

' Dimmerman, being first duly sworn, deposes and

name is Harry T. Dimmerman; I am Vice President-
Traffic of the Missouri-Kansas-Texas Railroad Company ("MKT")
and its subsidiary, the Oklahoma, Kansas and Texas Railroad
Company ("OKT"). I have he my present position of Vice
President-Traffic, for eight years and have been employed by
railroads since 1946.

I make this affidavit in support of the petition of

Lhe MK¥ for a limited hearing before the Commission gives any
apprévai’pcrmittinq establishment of a Voting Trust for the
N

stoéf<%1 the South:rn Pacific Railroad Company ("SP"). The

the Atchison, Topeka & Santa Fe Railway Company ("Santa
Fe") have annourned that they plan to merge, and that in
advance of merger proceeaings before the ICC the parent com-
panies of the two railroads will merge, with the stock of the
SP to be placed in a Voting Trust. I explain below, the
placing of the SP's stock in a Voting Trust with only formal
conditions and without any practical conditions controlling
the actions of the SP and Santa Fe managements, will have

severe anti-competitive effects immediately upon the estab-

lishment of the Trust, will prevent shippers from enjoying the

e
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benefits of competitive railroad servic:s, and will harm both

shippers and the MKT before the Commission has any opportunity

to consider the effect of the proposed marger and pass upon
it. The MKT asks the Commission, before the Voting Trust
receives any sort of Commission approval, to hold a limited
hearing to consider the facts the MKT prescnts and to obtain
facts as to the plans of the SP and Santa Fe for operations
during the Voting Trust period prior tc a Commission decision
on the merger.

3. As the Commission of course knows, a merger of the
Santa Fe and the SP is largely a parallel merger. These two
roaus are the routes from Pacific Coast and United States
southwest origins to U.S. Gulf ports and to Mexico. The Santa
Fe and the SP are not parallel in the important Kansas City to
North Texas corridor and at key points in Okiahoma and on the
Mexican border.

s The MKT, with the OKT, is a north-south carrier
from Salina, Owmaha, and St. louis in the north to Dallas/Fort
wWorth, San Antonio, Houston, and Galveston. The MKT offers
the shortest route from Kansas City to Denison and Dallas/Fort
worth, Texas, and to points south.

8. The SP, ard to a lesser extent the Santa Fe, are
important connections of the MKT, and at least prior to this
merger agreement, the Santa Fe and SP have been vigorous

competitors. 1In the first nine months of 1983, the MKT/OKT's




direct interchange of cars with the SP and the Santa Fe

amounted lo 28,309 cars; if these figures are annualized, the
total of the interchange is 37,746 cars per year, for revenue
of $26.4 million a year. Some details appear in the following
table, based on MKT computer printouts:

ANNUALIZED 1983

Carloads Revenue
(Million §)

MKT /OKT Deliveries To:

$ 3.200
11.989
1.661
$16.850

ATSF
SP
SSW

wn

- =
N W W
~J 0 ©
TN

-
o

:

Subtotal

N
W
-
=N
w
ro

MKT/OKT Receipts From:
ATSF
SP
SSW
Subictal
MKT/OKT Total To/From:
ATSF
SP
SSW

GRAND TOTAL

6. As I explain below, tn> SP and the Santa Fe will be
free under the Voting Trust arrangement to cut off shippers'
opportunities to use the MKT and the MKT's short routes. Sub-
ject to further refinement, our best estimate is that up to

18,000 cars, with a revenue of up to approximately $16 million




a year, of present MKT interchange traffic are subject to

b2ing cut off by actions of the SP and the Santa Fe during the

period of the Voting Trust and before the Commission has

passed on the merger.

7. Up until this merger proposal, the vigorous com-
petition between the SP and the Santa Fe has led the SF to
maintain some rate and route arrangements with the MKT tnat
permit shippers to use the MKT routes, to the shippers' sub-
stantial benefit. For example, chemicals coming from U.S.
Gulf port areas served by the SP move to Houston and Denison
and then north by the MKT to Kansas City and beyond via the
MKT short route. Similarly, grain moving from MKT origins and
northern connections in Kansas, Nebraska, Iowa and Missouri
moves directly down to the SP at Denison, Texas, for southwest
destinations and Mexico. This Mexican traffic is particularly
significant. The SP in the past, competing vigorously with
the Santa Fe, has made routes and rates via the MKT (which
does not reach to Mexican border crossings) and then via the
Texas-Mexican Railroad Company (TM) from Corpus Christi to
Laredo, Texas, which is the major railroad gateway into Mexico.

8. The proposed Voting Trust for SP stock must be
considered: (a) in the context of the Staggers Act ability
of railroads to make contract rates with shippers without
restriction; and (b) in the context of the ability of large

railroad systems, with monopoly control of traffic, to cut off




joint rates and joint routes and prevent shippers from enjoy-
ing the benefit of competition by using competitive railroads
such as the MKT.

9. Three facts should be kept in miné by the Commission
in considering the effect of the proposed Voting Trust for SP
stock: First, the SP and the Santa Fe have each already dem-
onstrated their willingness to take anticompetitive actions to
prevent shippers from enjoying competitive service and to pre-
vent the MKT and other railroads from competing with them. I
will discuss these actions in further detail below. Second,
nothing in the Voting Trust prevents the SP management from
acting in concert with the Santa Fe management to favor each
other, to exclude the MKT, and to deprive shippers of competi-
tion and the MKT of the ability to compete. I provide an

example c¢f what I believe can be done and, no doubt will be

done, below. i there are strong reasons to believe that

if the Voting Trust goes into effect there will be a number

of pressures on SP management to act prior tc merger in ways
which the Commission should prohibit if it should approve the
merger. Again, these factors are described below, along with
the critical point that the Commission does not have before it

evidence which it could obtain of the plans which the E€P and

Santa Fe have made for operations under the Voting Trust and

prior tc nerger.




10. As to the potential for unlimited anticompetitive

action by the SP and Santa Fe du: ing the period of the Voting

)

Trust, I call the Commission's aitention to the following

facts:

(a) The SP is now tak ng acticns, apparently
tncluding the making of Steggers Act contracts, which
srevent shippers from using MKT routings, deprive ship-
pers of MKT short routes, d:prive shippers of the benefit
of competition, and exclude MKT from important markets.
Some details are described below.

(p) The SP particularly has been a recent leader in
canceling application of jcint rates, canceling through
roates, and denying MKT participation in carriage. Some
details - and by no means all, are discussed below.

(c) These two major proponents have taken actions
to extend their monopoly caerriage beyond the points where
they are the only carriers by tying their monopoly car-
riage to their on-transportation to destinations where
they face competition.

(d) Most important, uider the proposed Voting Trust

there would be no restrictions at all on the SP making

arrangements with the Santa Fe to hand over traffic to

the Santa Fe to the exclusion of the MKT. The situation

with respect to Mexican traffic is an excellent example
of this threat to competition during the period of the

Voting Trust.




11. At the present time the MKT participates in traffic
moving from or through Kansas City via the MKT to Denison,
thence via the SP to Mexico at Eagle Pass or, via the Texas-
Mezican Railway at Corpus Christi to the main Mexican gateway
at Laredo. The Santa Fe, until now, has moved traffic via its
own gateways to Mexico at Presidio and El Paso. There is

nothing under the Voting Trust which will prevent SP manage-

ment, who will have every incentive to favor the Santa Fe,
from moving traffic to Mexico via the Santa Fe route from
Kansas City to either SP or Santa Fe gateways into Mexico,
thereby (a) excluding the MKT and (b) eliminating the main
gateway of Laredo and (c) depriving shippers of the short
ccmpetitive route via the MKT.

12. This example of the important pexican traffic is
only one example of the type of action which the SP management

can take under the Voting Trust, and will have every incentive

to take before the Commissicon has ever passed on the merger.

As another example, the SP-Cotton Belt is now routing traffic
to Texas via Kansas City over a highly circuitous route. The
SP is able to force traffic over this circuitous route because
it has cancelled MKT's direct short line routes from Kansas
City to Texas. Under the Voting Tru:t the SP management
could, apparently without restrictions, force its Kansas City-
Texas traffic via the Santa Fe, a route whicr is still not as

direct and short as the MKT route. When shippers are free to

choose, they use the direct, short, MKT route from Kansas City




to Texas, but by selective and restrictive tariff publicat.ons
such as the SP has already emploved, the SP management will be
free to prevent all MKT competitive participation.

13. There are a number of reasons why the mere existence
of the Voting Trust during the period prior to any Commissicn
approval of the SP-Santa Fe merger will induce the SP manage-
ment (and for that matter, the Santa Fe managcment) to take
anticompetitive actions favoring the Santa Fe or the SP to the
exclusion of competition, particularly MKT competition:

(a) There is the obvious and natural pressure on SP
traffic officers during the period of the Voting Trust to
comply with the wishes of their future major merger part-
ner. Under the Voting Trust, the SP and Santa Fe traffic
officers are free to meet and free to plan and free to
take anticompetitive actions favoring each other. I
understand from the press reports that the top management
of the proposed merged Santa Fe-SP has already been
selected. From my experience, it is impossible to be-
lieve that SP traffic officers will not be affected by
the wishes of their future superiors and will not give

these wishes overriding priorities over the interest of

shippers in obtaining competition and short and efficient

routing.
(b) Actions of the SP traffic officers during the

period of the Voting Trust to favor the Santa Fe and to




exclude competition from roads such as the MKT will not
cost the SP anything cut of pocket. This is because rail
divisions are established, and if the SP directs traffic
via the Santa Fe, even though the Santa Fe routing is
circuitous compared to the MKT, the established divisions
between points could be the same to the Santa Fe and to
the MKT.

(c) Under the vigorous competition between the SP
ana the Santa Fe which has existed until now, shippers
have benefited from the SP's competitive routings via
the MKT. The elimination of this competition during the
Voting Trust period by uncontrolled SP diversions favor-
ing the Santa Fe, while it will hurt shippers in the
competitive market, will not outweigh the natural wish of
the SP management to favor its future partner. Again,
taking the Mexican traffic example, a decision by tke SP
during the Voting Trust period to force traffic over the
circuitous routing via the Santa Fe through Presidio or
back to the SP line at Fort Worth, would harm shippers
(and le MKT) but it would favor the prospective merger
partner.

14. 1 want to emphasize that this SF-Santa Fe proposed

merger is quite different from most mergers the Commission has

recently considered. This is in major part a merger of par-

allel lines and as such well might not be avrroved and 1ndeed,




should not be approved. In considering this SP-Santa Fe
merger, with its major ¢limination of parallel competition,
the (ommission of course should and will, consider the grant-
ing of major trackage rights and other conditions preserving
competition as prerequisites to an approval -- if, indeed,
there can be any app-oval. Meanwhile, under the Voting Trust,
the Sk is free to behave as if tne merger had been consummated
without regard to any restrictions or conditions preserving
competition.

I also want to =mphasize an extremely important
point for Commission consideration, that is, that there almost
certainly are plans in existence for the operaticn of the SP
under the Voting Trust and plans for the operation of the SP
and the fanta Fe during the Voting Trust period. I wes em-
ployed by the iormer Great Northern Railway at the time the
Northern line merger was first announced. I participated in

number of joiant studies involving personnel from the three

major lines i2 ve merged. 7The studies were extensive,

detailed, and continuous. Basec on this experience, 1 &m
convinced that in connection with the SP-Santa Fe merger,
there are or will be similar teans formed to plan not only
for woct merger operations, but very likely to plan interim
operations during the period of the Voting Trust. Accord-
ingly, I urge the Commissicn to obtain full information from

the S? and the Santa Fe a¢ to their plans fcr the Voting Trust







period, including most particularly their plans for new and
restrictive rate and route practices favoring each other.

Only by requiring the actual planning papers to be produced by
the SP and the Santa Fe can the Commission make an informed
judgment as to what is going to happen during the Voting Trust
period before the Commission has passed on the merger. With-
out this evidence of actual plans, the Commission should not
accept protestations of innocence by the merger partners,
particularliy in light of the individual lines' recent actions
cutting off competitive service and nreventing shippers fron
enjoyina the benefit of direct short route competition.

16. The SP has in particular taken actions in the recent
past which have resulted in reduction of competition between
the SP and other rail:jads. Earlier this year the SP/SSW
published a provision in the Trans-Continental Freight Bureau
(TCFB) tariffs by which it cancelled jcint rates on all traf-
fic via its southern routes where i: phvsically served both

the origins and the destinations either directly or through

reciprocal switching. Similar provisions had previously been

publ’shed in the TCFB Lumber tariff, effective December 28,
1982. As a result, the SP eliminated shippers' competitive
service options and precluded all other carriers from par-
ticipating in those movements via the SP. This action effec-
tively prevented the MKT from participating ‘n the movement of

such commodities as lumber, canned goods, paper products,




sugar, etc., which originated i ifornia and Oregon on the
SP. The MKT was, therefcre, no longer able to participate in
numerous movements of such commodities which it had previously
handled in 1982 and the first part of 1983. This occurred
despite the fact that in most instances MKT's routings were
the most efficient and most direct. This particular conduct
of the SP resulted in a spate of retaliatory actions being
taken by other western carriers. More spucifically, those
carriers cancelled reciprocal switching arrangements at ori-
gins and destinations served by the SP in those instances
where they, in turn, had been eliminated from participation
in joint line routes previously involving the SP. However,
Lecause the MKT has consistently adhered to a policy of main-
taining a vigorous competitive posture on as much traffic as
possible in order to provide alternative and often superior
service to shippers, it did not participate in those retali-
atory actions.

17. More recently, in TCFE tariffs which are to become
effective on November 22, 1983, the SP published a further
tariff cancelling joint rates. This time it cancelled joint
rates on all traffic where it served both the origins and
destinations, regardless of whether the consignor and consig-
nee locations were closed to the SP. This effectively elimi-

nated our line haul participation in virtually all traffic

originating in areas served by the SP which is routed via its




southern routes. As a result, we are now essentially rele-
gated tc a lower level of participation in handling the traf-
fic we have historically handled as a competitive alternative
to the SP's longhaul, notwithstanding our shippers' desires to
retain our previous service.

18. The SP, within the same time frame, has also taken
a series of unilateral actions to circuitously route specific
types of traffic over its own lines in order to eliminate the
MKT's efficient aa. direct joint line routes and thereby
retain all of the revenue for the movements regardless of
efficiency, fuel or cost considerations. For example, lumber
traffic out of western Canada has historically moved from
origins in western Canada via the Kansas City gateway south by
the MKT to Denison/Dallas, Texas, where it was turned over to
the SSW/SP for movement to destinations on the SP/SSW. How-
evar, the SP recently diverted this traffic over its own line

from the Kansas City gateway to East St. Louis, then down

through Illinois, Missouri and Arkansas, and then back into

Texas. The absurdity of this routing is obvious since this

circuitous movement results in a total line haul distance to
Houston, Texas, for example, of 1,116 miles as opposed to the
more direct MKT-SP routing of 748 miles via north Texas junc-
tions. To Beckman, Texas, SSW-SP mileage is 1,322 versus 834

via MKT-SP; to Miller, Texas, SSW-SP mileage is 1,027 versus

490 via MKT-SP.




19, Similarly, I understand, the SP has taken comparable
action on grain originating at Kansas City, Missouri/Kansas,
destined to Eagle Pass and Laredo, Texas, by not including
joint routes with MKT at the going rate level. The result is
that this grain is moving over a grossly circuitous route of
SSW-SP via East St. Louis, Illinois, rather *h=2n the more
direct and fuel efficient MKT-SP joint line route over which
this type of traffic has historically moved. By comparison,
mileages via the SSW-SP route are 1,468 and 1,327 versus MKT-~
SP mileages of 979 and 900 to Eagle Pass and Laredo (via
Corpus Christi, thence TM), respectively.

20. In addition, in a most unusual development, the SP
has apparently begun entering into contracts with shippers to
offer single line rates and service to industries which are
closed to it and which are located on MKT. Aside from thc
patent unlawfulness of such actions -- since the SP has no
right to enter into contracts establishing single line rat:s
where it cannot provide the complete service on a single lin<
basis -- this has created a situation where the shipper and/or
the SP have been taking the position that the MKT is to pro-
vide the completion of the service for no charge.

21. I expect that all of these types of actions will

aggravate the substantial disadvantage of the shipping public

and the MKT once the SP and the Santa Fe are brought together

in a new formalized operating relationship. Clearly, approval




of the Voting Trust agreement would serve to accelerate these
types of anticompetitive actions and hasten the elimination of
competitive service to the pubklic provided by the MKT even
before the agency has the opportunity to determine whether the
impending merger of those two carriers is in the public inter-
est.

22. Accordingly, I urge the Commission to grant the

petition of the MKT for a limited hearing directed to deter-

mining the effects of the Voting Trust during the Voting
Trust period and r to Commission approval, if any, of

the merger. The Commission should, on the facts the MKT has
presented, and on the basis of the facts that can be deter-
mined, take all possible steps to prevent the Voting Trust
from going into effect until the Commission can consider the
full implications of this massive merger in a full hearing on
the merger application.

23. Further, the Commission should require the Santa Fe
and SP to produce all documents relating to their contingent
plans for the divestiture of the SP should the proposed merger
be disapproved. If no such documents and/or plans are now
available, then, in such event, the Commission should defer
consideration of the Voting Trust until such plans have been

formulated and submitted to the Commission for its decision.




i. T. Dimmerman, being duly sworn, deposes and says that he has
foregoing afridavit, knows the facts asserted therein, and that

re true as stated

PR PP LA PP TN
Dimmerman

Subscribed and sworn to before me this ay of November, 1983.

E L lZR Y

A

Notary Public in and for the State of Texas

My Commission expires:
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this proceeding.
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PROCEEDINGS

CHAIRMAN GRADISON: Good morning.

The Commission is meeting thi® morning to decide
whether or not to reopen Finance Docket No. 30400, Santa Fe
Southern Pacific Corporation -~ Control == Southern Paciiics
Transportation Company.

During 1986, the Commission considered the propossd
mergor and denied the application. The merger applicants now
seek recpening based on changed circumstancea and ask that they
be given the opportunity to submit new evidence which they have
described in their reopening petition and supplemental
materials.

The Commission has provided an opportunity for all
parties to exprese their positions through written submissions
and last month heard oral arguments on the question of
reopening.

The Commission has before it today a dra’t decision
which has been prepared by Agency staff. The draft will

provide a focus for the Commission's discussion. The existence

of a draft decision should not be interpreted as a prediction
of the ocutcome on the question of reopening. That is to be
decided here th's morning in the votes cast by the Agency
members. Each Commissioner has worked hard on this proceeding
and given it a tremendous amount of thought. Members have not

offered to volunteer which way the scales tip and indeed,
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individual decisions may turn on the discussions with the staff

here today.
Should the Commission vote today to approve the draft

decision, with or without substantive changes, there will be a
brief pericd after the conference during which Commissioners
may vote on the actual language or make editorial changes.

Bafory beginning discussion, we will hear an opening
presentation from Jane Mackall, Director of the Office of
Proceedings. Director Mackall?

MS. MACKALL: Thank you and good morning, Madam

Chairman.

CHAIRMAN GRADISON: I'm sorry. I can't hear you.

MS. MACKALL: Mr. Vice Chairman and Commissionars.

Before proceeding, I would like to introduce the
staff with me today at the table. Everyone is here.

On my right igc Deputy Director Dettmar of the Rail
Section. On his right is General Counsel, Bob Burk. On my
left is Assistant Deputy Director of the Rail Section, Donald
Shaw. On his left is Ellen Goldstein and David Wuehrmann, two
of the attorneys wvorking on the merger. In the front row
behind me are various staff from the Office of Transportation
And Rail System Accounts who have assisted the Commission.

This proceeding began in 1983 with the creation of a
nev entity, Santa Fe Southern Pacific Corporation, merging the

two non-carrier holding companies, Southern Pacific Company and




Saenta Fe Industries.

SFSP sought to control SP Transportation Company and
certain of its subsidiaries with the ATSF Railway and its
carrier subsidiaries. You approved SP's being held in a voting
trust and that arrangemont continues. The proposed merger of
these two sets of carriers is a large one. ATHF operates
approximately 12,000 miles in 13 states, principally in the
west und midwest. SP operates approximately 13,000 miles in a
somavhat overlapping 14 state area.

After extansive hearings and record building, the
Commission voted in a July, 1986 open conference to deny the
merger. The written decision was served October 10th. You
found that the merger would produce public benefits in the $180
million range, benefits greater than ever before seen in a
railroad meryer case. However, you also found severe anti-
competitive imp-ct.

While a merger in such circumstances could still be
authorized with corditions designed to ameliorate the negative
effects on competition, you declined to do sc. There were two
basic reasons underlying this result.

First, the conditions you deemed necessary were

substantial. Second, SFSP has claimed throughout the

proceeding that the major conditions sought by opposing parties

were "deal breakers." That is, they would have negated the

benefits to the merged carriers.
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The Commission stated it would not use conditioning

power substantially to restructure a transaction beyond its

proposed scope, where applican®s were unwilling to accept the

conditions and where the conditions themselves might have had
anti-competitive effects.

In the October decision, you also directed
divestiture, but all these actions were stayed, pending
resolution of applicants' petition to reopen.

The period betwsen July, 1986 and March, 1987 saw
considerable activity. Applicants sought reopening an” reached
various agreements with opposing carriers attempting to address
the competitive issues. Comments have been received. Madam
Chairman, as you noted, on May l4th, you held oral argument.

The standards for reopening are material error,
changed circumstances or new evidence. Applicants argue that
changed circumstances exist in that as a result of the new
privately negotiated agrecments, they have addressed the
Comnission's concerns. They wish you to consider new evidence
due to these agreements.

One point needs undexlying in this context. 1In
justifying reopening, applicants are not required to justify
ultimate merger. To support reopening, they need only convince
you that ancther look at the case is warranted.

The staff believes applicants have done so and you

have before you a draft decision granting reopening. Most
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significantly, applicants' submission on reopening, first,

anticipate public benefits of $272 mi " ion per year as opposed
to the earlier approximateiy $180 million projection. Second,
address the California and Southern Corridor compstition issues
by adding UP trackage rights in the San Francisco/L.A. Corridor
and on the California/El Paso route. Third, address '»
continued vitality of the Central Corridor by ensuring that the
Rio Grande remains an effective competitor.

The lease and trackags rights agreements for the
Central and Southern Corridors are quite similar to those
opposing parties originally sought and diversion from the
merged carriers would be extensive. However, SFSP states that
they are practical and obviously desires to proceed.

Those losses are counterbalanced not only by public
and private benefits, but also by SFSP's agreement with the UP
under which, among other things, SFSP obtains truckage rights
over the UP acroes Texas and between St. Louis and Chicago.
These richts are alleged to produce new efficiency benefits of
$40 million, and weould improve SFSP's competitiveness on
transcontinental traffic,

The draft decision also sets a new prccedural
schedule and directs tho filiny of certain evidence necessary
to a thorough analysis of the changed circumstances. The draft
declines to accept new inconsistent or responsive applications.

It also rejects the claim that an entirely new application must
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be filed with the proceedings of the past three years ignorad,
This concludes my opening remarks. We are here to

answer any gquestions you may have.

CHAIRMAN GRADISON: Thank you. We will now go to

questions and comments from the members of tha Commission.

Commissioner Simmons?

COMMISSIONER SIMMONS: I have a quastion on one thing
in particular. The proposal and your recommendation have
advocatad a radical and unprecedented restructuring of the
entire western rail system in thiis nation. Are you comfortavle
with that?

MS. MACKALL: We are comfortable at this point
suggesting to the Commission that it look at that.

COMMISSIONER SIMMONS: 1It's qQuite unpredictable, the
results.

MS. MACKALL: Yes. I think that is c rtainly an
issue that all the parties would address, should the Commission
reopen the case.

COMMISSIONER SIMMONS: That's all I have.

CHAIRMAN GRADISON: Thank you, Commissioner Simmons.

Commissioner Andre?

COMMISSIONER ANDRE: I have no questions.

CHAIRMAN GRADISON: Commissioner Sterrett?

COMMISSIONER STERRETT: I have no questionr but I

would like to i&ake a brief statement.
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I am going to vote to cdeny the petiticn to reopen for
essentially three reasons. First, I do not think the
applicants have really demonstrated changed circumstances to
warrant reopening. Tre circumstances which have allegedly
changed have been within applicants' control from the
beginning.

If we were to permit a reopening in this sor% of
situation, it would set a precedent for any applicanst to have
two bites at the apple and in my view, it would rake a nmockery
of the strict deadlines Congress has mandates for handling
mergers.

Secondly, as a practical matter and as a matter of
fairnass for all concerned, I disagree with you on the grounds
for reopening. 1 think we have to have a sense that the
initial decision would chan¢e in order to grant a recpening.

After looking at tiiis proposal, I am not convinced
that the anti-competitive impacts that we identified in ow
initial decision have been adequately remedied. As
Commissioner Simmons has suggested, I think at beat it would
result in a highly artificial, restructuring rationalization
for the western rail system.

Given previous testinony in this proceeding, I find

it very difficult to give what they say now much credibility.

Litigation posturing is to be expected, I suppose,

but this has been ridiculous.
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CHAIRMAN GRADISON: Thank you, Commissinner Sterrett.

Vice Chairman Lamboley?

VICE CHAIRMAN LAMBOLFEY: Thank you, Madam Chairman.

Again, Y waant to congratulate the ataff for the
amount of effort and wory they did. Again, I also have tc uake
the observation that I disagree with the recommendation of the
stafe.

I cannot support the reoponing. It geems to me that
the basis for recpsning by virtue of the statute as well as
regulation is material error, new evidence or substantially
changed circumstances, as you outlined, Director Mackall.

Petitioners’ request is primarily and fundamentally
focused on new evidence and changed circumstances. The new
evidence, they suggast, would relate to ths conditions which
would avraliorate compstitive concerns, the deteriorating
tinancial condition of the railroads in question, and incrensed
merger savings.

The essence of the request is that the evidence that
is offered regarding voluntary agreements and the public
benufits ought to be enough taken as presented for the
Commissionr te raopen. To me, the basic question in this case
has been and is in the reopening, whether or not the

~nformation taken and accepted as presented solitarily alters

r changes the case such that one right now on reopening would

reach a different conclusion. To me, as I say, the answer is




The ~pplicants have expressly acceptod the existing
factual record in “he course of oral argument, and I think very
importantly, they acknowledged and accepted the findings and
conclusions based on that record that this Commission made.
They accepted those conclusions as the law of the case in a
technical setting.

Consequertly, material error cannot be considered it
all. The reopening on new evidence and subatantially changed
circumstances, in my way of thinking, the shippers' supporting
statements, the politicul statements of support, 7 you will,
the merger savings recalculaticns, the financial conditions,
much of that information was available to us before, a little
dif’erently stated, but the esaence and substance of it was
avallable to us in the first consideration,

What has keen termed "neaw"” in my judgment only is the
new agreemerts. They are also cisiming changed circumstances,
substantially or materially changed circumstances. In my view,
there is neither. In my view, the changed circumstances is
really little more than a change in position. It is an
internal consideration and not an external consideration
presented in this case.

I think recpening requires more than merely a party

changing their position and changing their minds. I think

there must be some external circumstances that jegitimately
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exist. More importautly, however, for me, I don't think there

is really a change at all.
We had the opportunity to iwpose as conditions, those
‘things which are now offered as remedial to address and

nitigate the competitive issues and enhanced public benefits.

In short, what is presented is voluntary agreements with

subject matters previously considered and rejected us being
effective ramedies for competitive concerns,

Indeed, as Commissioner Sterret’. has pointed out,
there was then and there is now concern that such arrangements
may in fact increasa the competitive harm. Then us now also,
it mesms to me the private benefits to this transaction as
proposed vutweigh tha public benefits.

The Northern Lines case, I would ohserve, has been
cited as precedence. In my view, any similarity between that
case and this ends with the procedural similarity, that a
request to recpen was made in that case, based upon voluntary
agresnments reached subseguent to the initial decision. The
substance of thai case is much different than this case.

Importantly, the voluntary agreemsents reached in that
case 4Aid not then and do not now demand or dictate or otherwise
require that there be a reopening.

In my judgment, the divestiture as previously ordered
should now proceed and reopening is not warranted.

CHAIRMAN GRADISON: Thank you, Mr Vice Chairman.




I have a few (uestions of the staff Do the

agresments that the applicants have reached with other parties

fully address the competitive concerns expressed by the
Commiss ‘on last year, Director Mockall?

MS. MACKALL: We believe they do, Madam Chairman.

CHATIRMAN GRADISON: Is the procedural scheuule set
out in the draft decision realistic?

MS. MACKALL: We think so It provicaas for
approximately seven months of hearings.

CHAIRMAN GRADISON: Could we build a complete record
in seven months?

MS. MACKALL: We thiak so.

CH IRMAN GRADISON: 1t has been suggested that the
proposed merger along with various ayreements could be imposed
as conditions for approval of a merger, that this would
constitute a restructuring of the rail system in the west.

Without Aebating whether or not that proposition is
true, would that be a reason not to reopen this case?

MS. MACKALL: I don't think so. 1In fact, as I
responded to Commissioner Simmons, I think that is ore of the
major issues that would be addressed.

CHAIRMAN GRADISON: Thank you.

We have a draft decision before the Commissjion that

we grant the reopening. I would like to vote on that draft

decision at this time.




MS. McCLE: Answer yes or no, please.

Should this application proceeding be recpened?

Commissioner Simmons?

COMMISSIONER SIMMONS: No.

MS. McGEE: Commissioner Andre?

COMMISSIONER ANDRE: No.

MS. McGEE: Commissioner Sterrett?

COMMISSIONER STERRETT: No.

MS. MCGEE: Vice Chairman Lamboley?

VICE CHAIRMAN LAMROLEY: No.

MS. McGEE: Chairman Gradisor®

CHAIRMAN GRADISON: Absolutely yes.

Having denied the draft decision befcre us, we now
have to addr~ss the iscue, should the stay on tiling of a
divestituia " an be lifted.

MS. McGEE: Should the stay on filing of a
divestiture plan be lifted?

Commissioner Simmons?

COMMISSIONER SIMMONS: Yes.

MS. McGEE: Commissioner Andre?

COMMISSIONER ANDRE: Yes.

MS. McGEE: Commissioner Sterrett?

COMMISSIONER STERRETT: Yes.

MS. McGEE: Vice Chairman Lamboley?

VICE CFAIRMAN LAMBOLEY: Yes.




MS. McGEE: Chairman Gradison?
CHAIRMAN GRADISON: VYes.

Given the answer yes, when should this divestiture

plan be due? I'd like to have some comments from the staff as

to whether or not it should be 90 days after service of a
decision of 60 days afte: service of a decision.

MS. MACKALL: The October decision proposed a 90 day
due date. I think that was because up until the decision was
served, the applicants had no notice of the tining. Right now,
today, they are being given that notice. We will prepare a
draft decision. We think that draft decision, once it goes
ocut, can say 60 days from that time. We weuld have it to you
within two weeks.

COMMISSIONER STERRETT: Excuse me; if I might suggest
a compromisa. Why don‘'t we put out an order today for 90 days?

MS. MACKALL: We hope to circulate a draft decision
to the Commission within two weeks.

COMMISSIONER STERRETT: A short order, all it would
do is lift that status.

CHAIRMAN GRADISON: Is there a consensus ameng the
Commissioners, to put out a statems: i today that would 1ift
that today, effective 90 days from today?

MS. MACKALL: That would then reimpose the conditions
in the October decision.

COMMISSIONER STERRETT: That's right.
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CHAIRMAN GRADISCN: 1s there a consensus among the
Commissioners to do so? Hearing no objections, that is what we
will do.
Should the Commission order the trustee of the voting
trust holding the stock of Southern Pacific Transportation

Company to provide acuess or information about the SPT to

potential buyers during the divestiture process?

Any discussion?

COMMISSIONER STERRETT: It was suggested in a memo
from the General Counsel's Office to Commissioner Andre that
could and perhaps should be done.

CHAIRMAN GRADISON: Shall we address it in our draft
decision?

COMMISSIONER SIMMONS: I think so, Madam Chairman.

CHAIRMAN GRADISON: 1I'd like to take a few moments to
review this case and to preview the future of taese railroads
and what I see as the hazarde of selling a railroad or in fact
running a railroad today.

Last year, this Commission denied the proposal, a
proposed merger of the Southern Pacific and Santa Fe, saying
that certain expected anti-competitive effects outweighed the
many public benefits of the merger. The Commission determined
then that the applicants and other private parties should try
to figure out how te solve the competitive problems instead of

the Commission having to fashicn specific conditions which
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could be based upon less than complete factual information.

In the days that followed, the merger applicants did
just that. They worked with other railroads, they devised a
series of agreements designed to solve all of the possible
problems highlighted by the Commission. Despite these efforts
and despite the fact that the parties have put forth solutions
to competitive problems, solutions that would be thoroughly
examined by the Commission on reopening, the Commission today
has decided to give no further consideration to this merger
proposal.

What does this Commission decision mean? What
message can ke taken from it? I don't claim to know the minds
of my fellow Commissioners, but I will tell you what J think
the message ls.

I think that reopening was denied not because this
wvas a bad merger proposal but because there is a feeling that

there is a better merger proposal out there somewhere. Some

might say there is nothing wrong with that. I believe that

view if held is contrary to the Commission's responsibility in
reviewing mergers. I repeat, in reviewing mergers.

It is not our task to find the perfect merger or
determine whether a proposal before us is the best plan
conceivable. The statute says that tha Commission shall
approve and authorize the tranmsaction when it finds the

transaction is consistent with the public interest. That




statute does not say that a transaction must be consi{=“en: with
the public interest and no other transaction could be better.

For the future, what would this mean for the
divestiture or the sale of the Southern Pacific or the Santa
Fe? .t means “"buyer beware." It means that a buyer might want
to be a non-carrier which does not control other carriers, so
it can avoid the Commission's jurisdiction and hence, its
second guessing.

If you are a carrier buyer, keep looking over your
shoulder for the specter of a buyer with what looks like a
better deal to watchful regulators.

The Commission's approach to railroad mergers as
demonstrated here, poses a serious and broad threat to the
railroad industry and its shippers and it goes well beyond the
outcome of this proceeding.

After today, there are increased risks for buyers and
sellers, for employees and shippers and last but certainly not
least, for the American taxpayers who will be forced to foot
the bill if a rail system disintegrates while pursuit of the
perfect merger plan continues.

The Commission voted today to deny reopening of this
merger. A written decision will be served within 30 days.

During the divestiture process, the Commission's Office of

Compliance and Consumer Assistance will continue to monitor the

relationship of the SFSP, ATSF and SPT and the voting trust as
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ordered by the Commission's decision served February 27, 1987.

Approximately ten minutes after the conclusion of
this conference, Agency stzff will be available to ansver
gquestions and in addition, I understand several railroads have
statements they wish to make at that time.

Are there any additional comments from the members of
the Commission?

[No response.)

CHAIRMAN GRADISON: Hearing none, that concludes the

Commission's conference. We stand adjourned.

{Whereupon, at 10:24 a.m., the conference was

adjourned. )




