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'̂ P R O C j ; ^ £_D I N G S 

tI:30 p.m.] 

THE CLERK: A l l r i s e , please. 

'• Please be seated. 

5 The Interstate Commerce Comnission i s now in mession 

6 to hear oral argument in Finance Docket 30400, Santei Fe 

Southern P a c i f i c Corporation Control, Southern Pacific 

8 Transpcrtation Company. 

• CHAIRMAN GRADISON: Good afternoon ladles and 

gentlemen. This i s the time and t.he place set by the 

Interstate Commerce Commission for oral argument In Finance 

12 Docket No 30400 Santa Fe Southern Pacific Corporation Control, 

13 Southern P a c i f i c Transportation Company. 

In this proceeding the Commission i s coniiidering a 

petition to reopen f i l e d by thu applicants; and th.s focus of 

16 today's argument i s the question of reopening. 

^' This afternoon, we w i l l hear f i r s t from the 

proponents and the supporters of reopening. We w i l l then hear 

from the opponents of reopening, and from representatives of 
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Please keep in mind that we're going to require 

22 s t r i c t adherence to the time allotments set forth in the 

23 schedule of appearances. Remember, too, the time taken for 

24 questions from the Commission w i l l be included in the tine 

25 allotted for each participant. I f you don't need a l l of your 
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1 time, you're not obliged to use i t . 

2 1 w i l l c a l l on each individual »p«aker by nane and 

3 announce the time th.it ea^h has been allotted. When tr.e green 

4 light goes on here in front of me you w i l l have one minute 

5 l e f t , or for those of ycu who have requested a three minute or 

« a five minute signal, i t w i l l indicate that. As your time w i l l 

7 have expired, the red light w i l l .jjo on. W>'en you see I t , 

8 please end your argument and be seated. 

9 Before we proceed with our regularly scheduled 

speakers, we wi l l hear froa Congressman Martin Frost. The 

11 f i r a t proeenta^.ion today w i l l then be made by Douglas 

12 Stephenson and Gus Svolos for the Southern Pacific and t h ! 

13 Santa Fe. 

1* Mr. Frost. 

FROST: Chairman Gradison and Commissioners, I aw 

16 Congressman Mar:in F.-ost and I represent the 24th Congressional 

17 D i s t r i c t of Texas, which includes the west and southwest parts 

18 of Dallas County. 

1' 1 am here to urge a reopening of this merger 

20 proceeding in order to allow the City of Dallas and the Dallas 

21 area rapid transit, DART, to deaonstrate the substantial public 

22 benefit that would occur i f Southern Pacific and Santa Fe 

23 merge. 

^* '^^'^ i s the Dallas areas equivalent of the Washington 

25 Metro System; designed ard construction of DART's planned 93 
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1 mile li g h t r a i l t ransit system i s c r i t i c a l to meel 

2 transportation needs in Dallas County. 

3 Under the proposal that DART has bt-ought to the 

4 railroads, the transit system would accyuira over 21 miles of 

5 r a i l right of way, that would be redundant trackage for 

6 combined r a i l c a r r i e r s . Also, over IC miles of right of way 

7 would be available for the City o f W f f a s to develop as linear 

8 parts. 

9 In your January 30, 1987 order allowing applicant 

railroads 3 0 days to refine t h e i r petition to reopen the 

11 proceedings, you stated that changed circumstances constituted 

12 an important element ir cons.idering whether to r#opon. 

The railroads themselves are sold on this plan, and 

14 c l e a r l y i t constitutes a changed circumstance. DART staff and 

15 outside consultants have carefully considered the po s s i b i l i t y 

16 of obtaining exclusive use of the corridors absent 

17 consolidation of Santa Fe and Southern P a c i f i c ; and have 

18 determined that such an acquisition i s very unlikely. 

"-'̂e Southern Pa c i f i c l i n e in to plain old Texas i s 

20 c r i t i c a l for Southern P a c i f i c ' s existence. And trackage rights 

21 on the Santa Fe in Oak C l i f f , southwest Dallas Ccunty, w i l l not 

22 be available unless the Santa Fe has trackage rights on the 

23 Union P a c i f i c , which i s part of the settlement Union Pacific 

24 and Southern Pacific Santa Fa have agreed to. 

However, DART negotiating with a combined Southern 
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1 P a c i f i c Santa Fe can make the proposal work at a pj U » '.h.̂ t * i ) 

2 parties find accep-.able. I f Santa Fe and Southern J •» ".. do 

3 not consolidate, DART w i l l have to build and operatw it» 

4 transit line in an existing rail freight corridor. Wf\ii» i'nn 

5 is technically feasible, it would be much u.ort* expensive end 

6 dangerous. In fact, i t woul'1 result in increased coast of at 

7 least $100 million by the year 2000. 

8 Also, because of the r i s k s inherent in joint r e i l 

9 t r a n s i t operations insurance policies necessary for cr.veraae 

•re prohibitively expensive, i f they are available a l l . 

I am convinced that reopening this proceedint^ to 

12 allow the implementation of DART's plan i s c r i t i c a l in 

13 providing the safest and most economical r a i l tr^.nsit system 

14 for c i t i z e n s in Dallas and the surroundings communities. ^ ^ ^ ^ 

I appreciate the opportunity to appear before y ^ H P 

today, and strongly urge the Commission to take into account 

the substantial public interest in granting the reopening. 

i8 Thank you. 

CHAIRMAN GRADISON: Thank you. Congressman Frost. 

We w i l l now proceed with presentation made by Douglas 

E. Stephenson and Gu. Svolos for the Southern P a c i f i c and Santa 

Fe. Each of you w i l l speak for 18 minutes. And they have 

requested that the green light go on when there are three 

24 minutes remaining. 

Counsel for the applicants have reserved nine minutes 
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1 for rebuttal. 

2 gugmn^ Shall we begin. 

^ m t K K m SVOLOS Madam Chairman and members of the 

4 Commission, good afternoon, my name i s Gus Svolos; I'm speak In-i 

5 on behalf of the applicants in t h i s proceeding. 

6 I thank you for t.his opportunity to explain why we 

7 believe this cose should be reopened. We have also appreciated 

8 the patience and consideration that you hav* shown in your 

9 rulings responding t c our petition. 

^° <*ay» following the open hearing confer«ince and 

11 your written decision of Oct:>ber 10, we made a basic decision 

12 which i s controlling everything that we've done since then. 

We accept the CoramisRion's dacision as the lav of the 

case. We recognize that i t was based on each Commlnsioner's 

15 judgment regarding the public interest. Although we believe 

16 our evidence that pervasive truck competition existed, f< 

17 Commissioners just as sincerely evaluated, thay were not 

18 persuaded by the evidence. 

®̂ Therefore, as far as we're concerned that battle i s 

20 over. The Commission's decision has resolv«d the competitive 

21 issues in this case. 

Nevertheless, we have persevered a work hard at the 

job of trying to save t h i s merger, because we believe now as we 

did three years ago that th i s merger i s s t i l l where i t ' s 

s i t t i n g ; a continuance to offer an opportunity to strengthen 

1 ieve 
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1 the r a i l transportation sy.tterr. in the western United «t#»ten. 

2 This cate ahould b»; reopened because no evldens'^e b,r\d 

3 changed circumstances exist in two categories. jjjjigg^^ 

4 F i r s t , negotiated agreements which are workable 

5 solutions to the competitive problems identified by the 

6 Commission. 

7 Secondly, new evidence of the amount of public 

8 benefits which w i l l b« achieved as a result of the mt'rgei , 

9 Mr. Stephenron — HHIpl 

^° COMMISSIONEF STERTETT: CaT I interrupt for • 

11 second. T want to cleir away maybe another potential pie.« of 

underbrush. You accept the decision, so therefore I pi«»ume in 

that argument or w i l l argue thar there was .•na*®vial err^M m 

the decision. How about the arguirient of the Failing Firm 

15 Doctrine, have you been in that as well? 

MR- SVOLOS: We believe that the financial condition, 

17 Commissioner Sterrett, of the c a r r i e r s i s important in the 

southern corridor. We're not arguing f a i l i n g company; that", 

not part of the case anymore. But we believe that i t i s 

important in the southern corridor because of the solution they 

may have reached. I t ' s going to place two companies in the 

southern corridor, the Union Pa c i f i c and the, i f the merger i s 

approved, the SPSF, which are much stronger companies than the 

two companies that are now competing in that corridor, the ATSF 

25 and the SP. 
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1 I don't think that they can be characterized as 

2 strong companies The SP, certainly in the CommlMBlon's 

3 decision was characterized as a marginal carrier. The S&nta Fe 

i»|||^much stronger. 

5 But we're not, to answer your question directly, not 

6 arguing failing company. 

7 COMMISSIONER STERRETT: But they ^re companies that 

8 can stand alone at this point? 

9 MR. SVOLOS: Yei*, s i r . 

VICE CHAIRMAN LAMBOLEY: Mr. Svolos. 

11- MR. SVOLOS: Yes. 

2̂ VICE CHAIRMAN LAMBOLEY: In connection with tho prior 

13 record and what you sugcjest are changeu in circumstances, I 

14 have a question 1 guess really of how you a8sr.»ds — how you 

15 suggest we assess the prior record in a cou?Is of matters, om. 

16 being environmental considerations, given the negotiated 

17 agreements and the relationship of public benefits you are 

18 urging. 

®̂ Consider, i f you will, the prior record, as I'm sure 

20 you're familiar with, the fact that we have had no 

21 environmental impact study, we have had an environmental 

22 assessment report. 

^' I'"* curious what your position would be about come 

24 substantive and procedural concerns and considerations, and 

25 what type of environmental impact investigation you would think 



1 appropriate were we to reopen this case? 

2 MP. SVOLO:': 1 think. Commissioner Lamboley, that the 

3 •ivironaental issues have to be explored. i do not beiiev« the 

environmental impact statement i s necessary; this i s really 

5 Mr. Stephenson's part cf the argument. And i believe that'e 

what he i s going to say, and I would rather defer to him, xf 

that's a l l right with you. 

VICE CHAIRMAJl LAMBOLEY: Just as long as we w i l l pick 

9 up on what we have. 

MR, SVOLOS: We w i l l . 

VICE CHAIRMAN LAMBOLEY: I have a second question, i f 

I might, that flows now in the same concerns about the status 

of the re ord. We have now today significant restructuring in 

the 1986 cf both companies. How would you suggest we evaluate 

that, i f at a l l , and what impact ae a factor do those 

restructuring arrangements have on the presentation on 

17 reopening? 

®̂ SVOLOS: 1 believe in our petition we stated that 

the restructuring had =n impact in two areas, equipment 

u t i l i z a t i o n and there are some labor reductions which -ire 

planned which we have taken out of the benefits of the ...erger. 

But in calculating the benefits of the merger we have rer.oved 

the reductions, cost reductions, which were taken by the two 

c a r r i e r s on a stand alone basis. And that restructuring was 

performed on a stand alone basis. 
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1 VICE CHAIRMAN LAMBOLEY: So, I gather your position 

2 i s that the 1986 restructuring for both railroads, those 

3 benefits in short have been back<»d out of any benefits you're 

4 proposing in support of the reopening? 

5 fC. S'.'OLOS: That's correct. 

6 VICE CHAIRMAN LAMBOLEY: Does that include the 

7 abandonment -ituations? 

• MR. SVOLOS: The abandonments were taken — you're 

9 talking about the sales of ebandonaentn where they're taken 

10 independently by both r a i l s in a stand alone basis. I can 

11 speak for the Santa Fe, and I think I would prefer to have 

12 Mr. Stephenson spc'ak for the Southern P a c i f i c . 

As far as we were concerned, I think we said 3 U ."̂ 

miles. And i t was a coincidence, they said 1100 miles. But 

15 the press release said, sales or abandonmentii. 

Now, the facts as far as Santa Fe are concerned and 

17 of the 3100 a i l e s , 600 miles are yards and switching which 

18 wouldn't qualify iards and side tracks which wouldn't qualify 

19 for abandonments anyway. 250 miles of that 3100 miles is on 

20 our abandonment map. The balance of that may be sold. And the 

21 write downs were required, because our records show that in the 

22 next five years, five year period, those properties would not 

23 be earning a return. And under accounting principles, we were 

24 required to write off expense, the ledger value, plus the cost 

25 of the removing of the track for those properties based or the 

13 

14 
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1 year in which i t was anticipated that they would stop pr«»«lu«?lnq 

2 revenue for the company. 

3 But i t ' s certainly not a fact they really intend to 

4 abandon 3100 milea on a system, right, p.v̂w Santa Fe i s 2 50 /̂ d̂ 

5 I believe our petitio.T demonstrated that they w i l l probably bo 

6 reduced modoatly i f we go ahead by t h i s merger. 

7 VICE ca.\IR>AN LAMBOLEY: What's the relationship 

8 between whatever has been consid-rsd AS a part of the 

9 restructuring and the merger? The rerger numbers that ar» 

10 submitted to us are quite nominal. I|||||f||||||̂ ^ 

MR- SVOLOS: I would say that the restructuring, 

12 Commissioner, was done by the two companies independently on a 

13 stand alone basir, on the assumption that no merger would take 

14 place. Therefore, i t would have no bearing on the benefits. 

15 Itnere we found some overlapping, we backed i t out of the 

16 benefits. 

1'' COMMISSIONER STERRETT: Would a new operating pl.-̂ n 

IC devised to work with your new proposal indicate, following on 

19 Commissioner Lamboley's question, any differences in the 

20 abandonment numbers? 

21 MR. SVOLOS: I don't believe so I think they w i l l 

22 probably show that thoy are a j i t t l e l e s s , but not much 

2 3 difference. I can't say that there w i l l be a dramatic 

24 improvement. 

25 COMMISSIONER STERRETT: Getting back to tho changed 
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circumstances have they changed in"¥"..̂ 1lif̂ '%ither than Ym%r 

villingneas to accept conditions that you were un*.llHivj to 

3 accept before, after all, everything was on the table at t-.nm 

4 poirt; it appears to me that it was within your coutiui e\\ 

5 along to change the circumstances at any time. 

6 MR. SVOLOS: Well, there were — f i r s t of a l l . mm far 

7 the aio Grande i s concerned, I believe what we said 

8 there was the deal breaker under the terms that they prop.^^ud, 

9 $40 million for that entire line. Now. we never salil th.-st we 

10 were going to explore. But we said under those terms there's a 

11 deal breaker. 'WW**"!-

12 Secondly, as far as the Union Pacific i s concern*! i 

13 think you w i l l recognize in ycur decision, I believe page v»4, 

14 that the primary obstacle was the compensation level. This i s 

15 what caused much of the problem. 

1* Tne serious problem a•' ing from the fact that there 

17 was no indication, for instance, that the Union Pacific was 

M
18 willing to pay for improvements. And we thov.ght that their 

H | entry on that sunset route would cause congestion which would 

I P require improvements i f they didn't pay for them and we had to 

21 expand the capacity of the line, put in sidings and signaling. 

22 Of course, we wov.'d be subsidizing a competitor. 

2 3 And we also nad very serious concern about the 'ffh'e^^' 

• • • P 4 becoming large, you know, because of the diversion we thought 

2S that the Union P a c i f i c would take from that line no other 
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1 t r a f f i c . 

a Now. that's the remedy by the trtckage rlfHts 

3 we have patented from the Union P a c i f i c between DaUna rort 

^ ^ ^ i ^ worth and Sierra Blanca. We feel that thoue trackage : .rt« 

5 w i l l generate a fom of tr>^ffic out to the dunset route whu-<h 

6 w i l l acre than compeniiute for the i n e f f i c i e n c i e s that would 

7 have been -aused by Union Pncific diversion*. 

8 COMMISSIONER STERRETT: Excuse me a second, that 

9 leads me to two questionf. One of your witnesses, Neil Owenn 

10 suggested that the trackage righta, particularly in ths 

11 southern corridor would be operationally unfeasible. 

MR. SVOLOS: Yes, for the reason that I just gave. 

He thought that they would become marginal. He thought th.>t 

14 ap a result of that, he would have to run shorter trains, which 

15 would be inefficient or combine trains that would decrease the 

16 quality of the service. 

w»* haeed — i believe his testimony was based 

®̂ P^^"»*jJJj^^^t^» amount of diversion that would occur. And 

19 thereby rSnder that line marginal. And here agiin, the 

trackage rights that we've gotten back have been the c r . t i ^ a l 

factor in our being able to acc?ipt the UP rights. There are, 

22 of course, other changes. ^ ( B L ^ 

COMMISSIO TR STERRETT: He said that i t w ^ f f i n fact 

obliterate the benefits of the operating plant, which you foel 

i s made up now by your trackage rights you were getting from 
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1 the UP. 

a KR. SVOLOS: Yea, s i r . 

3 COMMISSIONER STERRETT: Why should we enclose that as 

4 a condition to the merger? 

5 MR. SVOLOS: Well, Commissioner, thete are other 

6 changes. F i r s t of a i l , the Union P a c i f i c wanted us to block 

7 the tr a i n s — 

• I P i f c COMMISSIONER STERRETT: But I'm talking about th* 

9 conditions the trackage rights you're getting from the UP, 

why should we impose that i f we were ultimately to qrant the 

11 merger? 

12 MT?. SVOLOS: Vou don't have to; i t ' s not necessary. 

13 COMMISSIONER STERRETT: Not necessary. 

SVOIOS: Wc have an agreement right from the 

15 Union P a c i f i c , and we would get those rights. Actually, i t ' s 

16 the kind of — 

"̂̂  COMMISS ICN LR STERRETT r Who approves that? 

18 MR. SVOLOS: Pardon me? 

COMMISSIONER STERRETT: Wlio approves that? 

MR. SVOLOS: Ordinarily i t ' s the kind of trmsaction 

which would be exempt from Commission approval under ex parte 

282 sub 9; there's a presumption that the award of trackage 

riahts from one r . r r i e r to another, p a r t i c u l a r l y bridge carrier 

rights, the kind involved in this case are pro-corapetitivo. 

And that the ca r r i e r s having negotiated t h i s in the marketplace 
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1 have concluded that efficiencies will occur; and because .>f 

a that the Commission has exempted trackage rights transactions 

3 of this kind from regulation. 

4 COMMISSIONER STERRETT: I t s t i l l i s subject to our 

5 approval? 

6 MR. SVOLOS: You could, i f you wanted to, exert 

authority to approve i t , but in the past you have exemp*»d i t . 

COMMISSIONER STERRETT: What would happen i f w* did 

9 not approve i t ? 

KR. SVOLOS: I f you denied approval of th* trackage 

11 rights between Fort Worth and Sierra Blanca, obviously i t would 

la remove the •*s*ntial el*m*nt for th* Union Pacific 

13 transaction. 

COMMISSIONER STERRETT: How essential? 

1' MR. SVOLOS: I would say that i t ' * v i t a l . 

^* COMMISSIONER STERRETT: Are there other areas that 

17 ar* vital? I mean, i t appears to me we have an elaborate 

18 Interdependent set of conditions that are proposed by you and 

IS your new found friends, what happens if we, looking at i t from 

20 a public interest perspective, decide to change the conditions 

21 such as, direct service competition rather than rate 

22 competition of the San Joaquin Valley, the removal of trackage 

23 rights or something less for the "io Grande, does the whole 

24 thing f a l l of i t s own weight? 

25 MR. SVOLOS: No, certainly not. 
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1 COMMISSIONER STERRETT: You just said that one wa« 

2 v i t a l , though. 

3 MR. SVOLOS: Well, that part of i t — that part cf i t 

4 which I believe amounts to $37 raiUion in eff i c i e n c i e s i s 

5 extremely important. But other changes I certainly would ni>f 

6 bo -- w* would c * r t a i n l y tak* a look at i t , of cours*. i f that 

7 was chang*d or r*placed with •omothing * l s e , we would loo< * t 

8 that. 

9 VICE CHAIRKAN lAMBOLEY: I f the prior record — 

10 *xcuse me. 

11 CHAIRMAN GRADISON: Excuse me. Why don't you pr.>vw»d 

12 with your question and after that I'd like to ask you to try to 

consolidate your ptesentstion. You have a presentaticr t u s , 

that we have so uiany questions that my question i * , wha* •* 

IS th* summary of your argueient? 

MR. SVOLOS: I think I ought to do that because there 

17 ar* three things, and I'm going to have to depart from the 

18 scr i p t , but there are thr** things that wo have come back with, 

19 which I think make t h i s a very attractive proposal as far as 

20 th^ public i s concerned. I ' l l mention one of them. 

21 The competition w i l l now exist between the Santa Fe 

22 and the Southern P a c i f i c in the southern corridor, and how i t 

2 3 can be characterized as between two strong companies. I f this 

24 transaction i s approved, i t w i l l be replaced with competition 

25 between the Union P a c i f i c and th* Southern Pa c i f i c and Santa 

13 

14 
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1 Fe, two much stronger companies, and those would serve that 

2 market today and the public would benefit. 

3 In the central corridor for the f i r s t time in 

4 history, i f this transaction was approved, you're going to have 

5 two single line systems competing head-to-head, ••̂ a Rio Grand* 

6 and the Union Pacific. Shippers from Oregon, California, th* 

7 Sar Joaquin Vallay w i l l hav* accesi* to competitlv* s i n g l * l i n * 

i service under the central corridor for the f i r s t time in th* 

9 hi*toryj and that would cur* th* h i s t o r i c a l probl*m of th* 

i.0 Central Pacific conditions which has plagued the western 

11 railroads. And this Commission with l i t i g a t i o n for about 80 

12 year?, going back to 1905, and that controversy which i s 

13 swirled around the CP conditions would f i n a l l y be put to rest 

14 cy the agreement relating to the central corridor. 

15 And i t was made possible by a concession by th* Union 

16 Pacific, you wrote i t in your opinion that you couldn't do i t 

17 because the DRGW would have to operate over UP track between 

18 Wells and Flanagan and Aliceson or rather west on Flanagan and 

19 Alicej^on west. So, the Union P a c i f i c has agreed to permit that 

operation by the Rio Grande, and i t ' s a significant concession 

because i t permits the entry of the Rio Grande as a competitor. 

MR. SVOLOS: In the San Joaquin Valley the situation 

now on the map i s that you've got jus t two railroads, the Santa 

24 Fe and the Southern P a c i f i c , neither one of which can provide 

25 single line service ovar the central corridor. That w i l l be 
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1 replaced in our proposal by ccmpetitior between three 

a railroads; the D«nv*r Rio Grande, th* Union Pacific, and th» 

3 Southern Pacific and Santa F*. Those shipper* will have tot 

4 the f i r s t time service by three railroads which w i l l — and 

5 they can b* served by both a single line service of those 

6 c a r r i e r s going out on th* c*ntral corridor and tha southern 

7 corridor*. And tho** ar* th* thr** aajor i»prov*m*nts in the 

8 comp«titiv* postur* that w* hav* con* back h*re with. 

9 Now, these ar* not just th* *ame deals. I f we wanted 

10 to — w* hav*n't com* back here and said, "Look, we're nov 

11 w i l l i n g to accept conditions. You t e l l us what they ar*." W* 

12 went through intensive negotiation* for six months. And i t was 

13 done by oxperts in a l l three car r i e r * , and a l l that ha.d, cam* 

14 up with th* d*al* that w* f * l t , th* agr**m*nt* w* f * l t would 

1' th* comp*titiv* problems that you diiscribsd in your 

16 decision, and we use your decision as a road map. 

1' CHAIRMAN GRADISON: And you don't feel that you've 

18 divided up th* narket? 

MR. SVOLOS: Certainly not. Each one of those 

20 markets now has more competition than i t had before. 

21 VICE CHAIRMAN LAMBOLEY: In that regard, should we be 

22 concerned about the agreements, certainly in the central 

23 corridor area, those which raise questions of termination and 

24 duration of the agreements? 

25 MR. SVOLOS; Well, once a c a r r i e r commences 



1 ope'-ations i t has to cone back to the Conmission to g*t 

2 -..i—cval to stop operating. The ca r r i e r , once a common once 

3 a railroad assumes a common carrier obligation, i t just can't 

sex-vicing. I t has to come back here to get permission to 

5 do that. 

6 VICE CHAIRMAN LAMBOLEY: Were you concerned about th* 

7 portions of th* c*ntral corridor that deal with p*rl*habl*e and 

8 th* access from th* south that'* allowed to th* UP but net (tom 

9 th* north*rn r*gion? I ^ H P ^ J I 

10 MR. SVOLOS: Th* Union Pa c i f i c can go bcth ways f»om 

11 the San Joaqpiin Valley under their rate making authority. lUey 

12 can serve those shippers through the southern corridor or the 

13 central corridor. 

14 CHAIRMAN t'FADISON: Thank you, Mr. Svclos. 

15 We w i l l now here from Douglas E. Stephenson. 

16 Mr. Stephenson, you hav* 18 minutes. 

17 KR. STEPHENSON: Thank you. 

18 Madam Chairmaii, nembars of the commission, good 

19 afternoon. 

20 I have represented Southern P a c i f i c throughout this 

21 proceeding, and today on behalf of a l l the applicants, I would 

22 l i k e to talk to you about the substantial benefits we see 

23 emerging from the successful conclusion of t h i s case, and l e s t 

24 there be any questicn as to what Southern P a c i f i c views as 

25 being a successful conclusion, i t would be approval of th i s 



at 
1 transaction before the CoM»i*sion, 

2 I also would l i k * to addr*ss th* qu**tion that I know 

3 som* of ycu and son* of th* sta f f nust hav* asked yourssive* 

4 recently; namely, how can a nerger that's previously identified 

5 287 million in annual b*n*fita claim an addition/1 $8 n i l l i e n 

6 after having granted substantial trackage righta and other 

7 competitive acc*s8 to F.io Grand*, Union Pacific and th* MKT. 

»» I know i t must sound count*rintuitiv* to you wh*n you 

9 h*ar that claim, but I hep* by th* tim* that I'v* finlsh*d 

10 today, you w i l l und*r*tand that t h i * i s not just puffsry for 

11 t h i s case, but i s based on Bolid evidence that we are prepared 

12 to f i l e with the comnine.on, should the commission reopen. 

"•̂  Before getting into a detailed explanation of the 

14 merger's benefits, howev<ar, I would likfi to digress for a 

15 minute and answer a question that has been asked by the 

commission in i t s recent order. ' i | | i | R | | | P 

One of the questions in that order asks what evidence 

18 the applicants f e l t , and the other parties I * l t , *hould b* 

19 entertained by the ICC in a reopened proceeding. Mr. Svolos 

nentioned that most of the r*co.-d in th i s cas* focused on 

competitive issues. From our perspective, that part of tha 

case i s over. While we may disagree with some of the- l l S l f l i 

commission's findings on those issues, your conclusions are now 

24 the law of the case from cur perspective. 

16 

17 

20 

21 

22 
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25 As a result, we don't believe that the commission 



1 should requir* or would find r*l*vant eny i*su«s dsaling M 

2 th* conp*titiv* isBU*B that hav* alraady b*en addresse*^. 

3 Mr. Svolos also n*ntion*d that th* I C C * Octobes ro 

4 d*ci8ion wois used by applicants as a roadmap to r**olve th* 

5 competitive problems identified by th* conni**ion. A r«<.j»»n*d 

6 proc**ding ought to p*mit *vidence on both *id*s of th* 

7 qpa*»tion as to wh*th*r applicants properly r*ad that roadw:*}. 

8 and l*arn*d fron i t , and hav* follow«d i t . W* don't disput* 

9 that *vid*nce on those i**u** 1* approprlat* for a r*op*n*d 

10 proceeding. We do not b*li*v«, how*v*r, that other competitive 

11 evidenc* 1* warranted und«r th* circumstances, . f / f j / j / j f / f f f l l 

12 In addition, applicants suggest that the commission 

13 receive evidence by way of a modified operating plan on the 

14 impact of the merger as conditioned on r a i l operations. 

15 W* also b*lieve that supplemental operating plan 

16 ought to contain evidence as to th* merger b*n*fits, the impact 

17 of the merger as conditioned on labor, and the impact on 

18 environmental parties in this case. 

19 While I am on the subject of environmental issues, I 

20 am pleai.ed to announce that after many months of discussions, 

21 applicants have resolved their differences with the City of 

22 Martinez and the East Bay Regional Park District as of today, 

2 3 and those two entities will no longer be a part of this 

24 proceeding. 

25 VICE CHAIRMAN LAMBOLEY: Does that augge.st, then. 
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10 

24 

1 Mr. Stephenson, that the record as i t now stands i» •.«ti»ri*d 

2 as a r s s u l t of inv*stIgation and the assessment report. tnd 

3 does not requir* any EIS cr anything furth*r? 

KR. STEPHENSON: No, s i r , I don't b*li*ve thar'» th* 

5 case. Ther* ar* two factor* that ar* involved In our 

6 •ettlement with th* Park D i s t r i c t and th* City of K«rtln*t. 

7 One deals with aitigittion issues that they w*r* cono*rn*«t 

8 about. W* hav* s a t i s ' l s d those in t h * i r mind. But there ar* 

9 many oth*r impact* of t h i * op*rating plan that w* tem\ a* 

p a r t i * * to a proc**ding that may go — i f i t were to b* 

11 approved and go up on appeal, we would feel ourselves thi»t w* 

12 would rather have an evidentiary record that aupportea th* 

13 transaction that w* are putting on, rather than th* *vlo*ntUty 

14 r*cord that wa* h*ard b*for*. ^MHHI 

So w* would ask that you would *nt*rtain addltl.>n.nl 

16 *nvironmentai evidence that assesses the impact of this 

17 transaction, the newly proposed tr.^nsaction on the environment, 

18 and on labor. 

Otherwise, we think that we are inviting error on 

appeal i f we don't submit that kind ot record. 

We believe also, Commissioner Lamboley, that we have 

addressed most, i f not a l l , of the environmental issues that 

were a source of i r r i t a t i o n to parties in the case. We have 

certainly addressed the issues of the J i t y of Tracey, the 

25 c i t i e s of Brentwood, Antioch, Martinez; a whole raf t of 
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21 

1 nunicipalitiee that were involved in this procseding *arH 

2 on, and who had legitimete environmental concern*. 

3 W* alt*r*d our op*rating plan to tak* Into account 

4 their objections, and i think that that should take care of i t . 

5 VICE CHAIRMAN LAMBOLEY: And you would believe that, 

6 with those alterations in the ope ating plan, no new i*su*s of 

7 significant import would arise as a rssult of any chang* in the 

8 operating plan? 

9 MR. STEPHENSON: That i * our b * l i * f . 

^° VICE CHAIRMAN LAMBOLEY: You know, on* of the 

11 concerns no doubt yoia would have, and as would we, on a 

12 consideration for reopening is environmental evaluations 

13 investigations could take a significant period of time, 

14 depending on the nature and the extent of the issues, and I 

15 assume that in any event you are hopeful for •xpedltious 

16 considerations. 

1' KR. STEPHENSON: Yes, s i r . 

®̂ CHAIRMAN GRADISON: Well, we can promise you 

19 expeditious consideration, but i t takes time to build a rn.:.ord, 

we have a new record before us, we have a new group of issues 

before us. You proposed a very tight schedule. The statute 

22 provides 31 months for the commission's review of a merger. I 

2 3 recognize this is a merger which we have already visited, but 

24 let's tike * look at what would happen i f a year from now the 

commission were to finally have a record to render a decision 25 
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23 

24 

25 

1 on. I t ' s 12 months of investors' noney on the shelf, wait I rig 

2 for a decisicn. I f th i s takes 31 nonths, my qustion i s what 

3 happens to the companies in the interim? How long can th* 

4 investors wait for the Interstate Commerce Commission to 

5 complete a tiiorough record, to build a thorough record 

6 complete a thorough ana l y s i s ' 

7 MR. STEPHENSON: We want a f a i r record ourselves, for 

8 the reasons that I've d*scrlb*d. W* want a record that c a n ^ ^ 

9 defended on appeal. We think i t can be done in seven or eight 

10 months. We don't mean to b* dictating to th* commisaion on 

11 t h i s issue or any other issue. That i s your decision to make. 

12 All — '4BIVP' 

CHAIRMAN GRADISON: I appreciate that. We don't take 

14 i t as a dictation. We are trying to work together to help you 

15 resolve th* issuo that you hav* plac*d b*for* us. We ar* 

16 looking for advice, and w* w i l l cccept reasonable advice. 

STEPHENSON: As time goes on — I can only speak 

18 for Southern Pa c i f i c — we have had our problems over the la s t 

19 few years. We have had the problems that the commission i s 

20 aware of. We have had the problems that occur in any merger 

21 case where people leave the company because of the merger. We 

have l e s t key people because of the uncertainties that have 

befallen us. We have run into problems in getting shipper.; to 

s i t e on our property because of the uncertainty to enter into 

long-term contracts because of the uncertainty. But we are 
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1 goinci to be around when the commission dscid** th* v««*«, at\A t 

2 thm/t that w* can put up with whatever r*a*onab\* t'me p«i iod 

3 i t tak«s to put th* merger together. We f*«l i t ii* Imp̂  -. tj»nt 

4 to get the merger, a.nd a l l we can do is urge that w* «i: t*h« 

5 the Esost expeditious course to get there. 

6 COMMISSIONER STERRETT: Even if you have no qu*i*nte* 

7 that w* ar* going to grant th* nerger i f we reopen. I »«»>n 

8 that is not tantamount to reopening at a l l . 

9 MR. STEPHENSON: Yes, s i r . 

10 COMMISSIONER STERRETT: I m*an to granting th* »erg*r 

11 at a i l . So you realize that i t ' s a suostantial risk, that w* 

12 nay not grant i t or we will grant i t in a substantially 

13 differ-int fom that is not acceptable to you. 

1* MR. STEPHENSON: We understand that a l l those things 

15 are possibl*|PSII^' 

16 VICE CHAIRMAN LAMBOLEY: How much of the existIno 

17 record, prior record, nay we deal with, and how much do you 

18 think needs to be supplemented, and in what specific ar*aa? 

19 MR. STEPHENSON: I think that an operating plan, a 

20 new operating plan, or certainly a modified operating plan to 

21 take into consideration that the negotiated agrecKents have to 

22 be done, and I tbmk an operating plan necessarily impacts the 

23 environment and necessarily impacts the labor situation. We 

24 think that that must be covered. We think that other parties 

25 are entitied to determine, as I said, whether or not we have 
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14 
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20 
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25 

1 properly read the roadmap and learned from i t and f o l l o w ^ 

2 And certainly parties are * n t i t l * d to issu* or tr̂  Introd 

3 *vidence on t h i s . 

^ y ^ S ^ ^ f c ^ ^ ^ " ^ LAMBOLEY: How about the t r a f W l 

evidence? fl^H^^^ 

6 MR. STEPHEN.SON: I don't think that the traffU! 

7 evidence i * that v i t a l . Th* t r a f f i c evî .*nc« - • wc d W 

8 t r a f f i c diversion retudy based upon 198.5 data to updat* t*-* 

9 record. That was don* b*c*uft* i t i s necessary to drive 

operating plan, and 1̂- i * a n*c**sary predicat* to doing »n 

11 operating plan and to do the merger benefit analyst*. 

12 We don't think that is necessarily sonething th? 

have to Introduce as part of the record in this cas*. Wo 

certainly are willing to do it; we are not reluctant to do i f 

15 but i t ' * not absolutsly n*c%Bsary. 

VICE CHAIRMAN LAMBOLEY: Other than those areas that 

are modified, and you have proposed new evidence on, or 

supplemental, additional evidence, you would etand th*n 

ba s i c a l l y on th* factual r*cord previously developed? 

MR. .STEPHENSON: Yes. And the merger benefits that 

we have, that are now being generated out of the merger plan as 

modified. We think that the nerger benefits are a big issue, 

and our evidence i s going to be one thing, perhaps the other 

parties w i l l have a different view of what the benefits are. 

But certainly that i s evidence that we think ought • be 
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COMMISSIONER SIMMONS: Mr. Stephenson. > mad* 

extensive clains about increased public and privet* b*n*nt* 

here. In fnct. you opened your pre**ntation *tatlng that, ^nd 

«v*n sumissd why w* *houldn't qu**tion i t . My qu**tion ta you 

i s why you hav* not already •ubmitt*d t h i * *vid*nc* that you 

say you hav* already developed? 

MR. STEPHENSON: Well, th*r* ar* thr*e basic r..̂ «on*. 

Commi**ioner Simmons. Th* f l r * t 1* that 40 parcent of th* 

op*rating-r*lat*d or operating-driv*n *avlngs ar* generated by 

the trackage rights we are - the reciprocal trackage right, 

that we are getting from Union P a c i f i c . That i s th* 

substantial part that obviously w* couldn't anticlpat* until 

this reopening procedure. 

The second -- and i t ' s a very important factor — 

we had three months to con*id*r and a*s*s* what the m*rg*r 

Impacts w*re at th* beginning of the case, back in early 1984, 

bafore we f i l e d in March of '94. We hav* had three years for 

the people who have been involv*d in generating the studies, 

the merger benefit studies, to assess what the potential is for 

merger swings and coordinations, and they have come up with a 

substantial new number and increased values, .r most cases. In 

some cases that has not been the case. That i s the second 

reason. 

Th* third r*a8on that ê hav* increased the savings 

mm 
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21 

1 i s a s i n p l * nath*matlcal fact that th* morg*d comiauv wiU b* 

2 lopping off a aubstantial portion of i t s proparty ft.«» 0%j.i»n 

3 and Klamath F a l l * to Rcsavllle, and those w i l l gen«M at* 

4 substantial long term labor and maintenance *avinw|«s. 

5 COMMISSIONER SIMMON.'.: You want n* to kj*li*v* th*s* 

6 claims, though, don't you? 

7 KR. STEPHENSON: I'm sorry? 

8 COMMISSIONER SIMMONS: You want n* to b*ll*v* theme 

9 claift , don't you? 

l ' ^ MR. STEPHENSON: Absolutsly. 

11 COMMISSIONER SIMMONS: Well, i t ' s hard for n* to 

12 believe them i f you haven't submitted work papers and *vid»nc* 

13 to me other than your claim i t s e l f . 

MR. STEPHENSON: I understand that, Comni i ss ion*r, but 

15 w* are pr*par«d to do that. We are poised and ready to do i t , 

16 and — 

I"' COMMIS.SIONER SIMMONS: But you don't want to do i t 

18 un t i l after t h i s haarlng? 

19 MR. STEPHENSON: We w i l l do i t now. We w i l l turn the 

papers over to the commission st a f f . 

CHAIRMAN GRADISON: In your brief moment l e f t , would 

22 you address the question of are you worth more dead than alive? 

2 3 [Laughter.] 

2* MR. STEPHENSON: That's a very good question, and 

25 i t ' s one that obviously has been asked by a number of people, 



)1 

1 and certainly i s one of some interest to thos* of u» in 

2 Southern Pacific who have been portrayed «* th* pasty meny 

3 b* dism*nb*r*d and *old pi*c*m*ai. I think that p*t h-»rii t h« 

4 greatest return to the shareholders, i f that i s th* vmly 

5 corisideration, would be to dismember the Southern P*clfiO and 

6 R* l l i t off in bits and pi*c*s, probably worth a* «vuh c 

7 on a dismembered basis as on a 

8 CHAIRMAN GRADISON: What about the shipping 

9 community? 

1° MR. STEPHENSON: To the shipping community, an \ntact 

11 railroad i s certainly — a mainly Intact railroad i s certmnly 

12 more important than dismembering. But those are issues that 

13 obviously the commission w i l l have to address, and there ̂ U l 

14 be lots of evidence going both ways. And in the e\ent that w* 

15 g*t div * * t i t u r * , and w* c*rtainly hop* that that's not th* 

16 concern --

I'' CHAIRMAN GRADISON: Commissioner Andre. 

^8 COMMISSIONER ANDRE: But you are admitting then that 

19 i f you were to have your shareholders' interest at heart, 

breaking i t up would be the answer; i s that correct? I s th.nt 20 

a i what — 

22 MR. STEPHENSON: I haven't done any studies, and 1 

23 know that nobody else, at least to my knowledge, has done any 

24 studies on that. In t u i t i v e l y , seeing what has happened to the 

25 Rock Island and the Milwaukee and the ICG and the way they have 
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n 
1 »old themselves off in bits and pieces, my intuitive personal 

2 f*ellng i s that that probably would be the most economically 

3 viable •iJ;uation for th* *hareholders. But whethrr that i s the 

4 only interest that ought to be addressed by the commission, 

5 should they get down the road that far, i s certainly 

6 problematic. 

7 CHAIRMAN GRADISON: Would you qualify that by eaylng 

8 i t ' s short tam *cono7iically viable as oppossd to long t*m? 

9 MR. STEPHENSON: I wc*n't naking any di*tlnction, end 

1 don't think tnat I could nak* a distinction, standing her* 

11 today. 

^2 In Bummary, I think that Commissioner Simmons i s 

13 corr*ct, w* hav*n't lntroduc*d any '>vidence, ami we want to do 

14 that. We feel that we have $295 a i l l l o n of nerger eavings, 

15 $272 million of which ar* public b*n*fits that w i l l be 

16 generated by the amalgamation of these two companies. We don't 

17 think that there i s any other feasible choice. 

1' Thank you very much. 

CHAIRMAN GRADISON: Thank you, Mr. Stephenson. 

We w i l l now hear from Charles A. Miller, representing 

tnu Union Pa c i f i c Railroad Company and Missouri Pacific 

22 Railroad Company. ^^^^^^B 

3 Mr. Miller. 

Mr. Miller, you have eight minutes. 

MR. MILLER: Madam Chaiman, may i t please the 
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1 Commission, som* -^f the questions t h i t have been acked from the 

• podium today, 1 think und*r*cor* th* inportanc* of r*op*ning 

liPHIIP̂  t h i s ca**, for nany of the question* go to what would th* 

evidence *how i f th* cas* 1* raop*ned. Would, in fact, the 

5 evidence ehow that the conp*titlv* conc*rn* raissd In th* 

6 Commission's d*ci*ion, hav* they been answered by the now 

7 proposal* that hav* been put forward. 

8 I want to address nyself s p e c i f i c a l l y to the queation 

9 set forth in your Order setting up t h i * argumant: Should th* 

10 cas* he r*op*n*d? For you hav* had oppon*nt8 of that 

11 proposition present two diametrically opposite responses. They 

12 say there have been no changed circumstances that would warrant 

13 reopening the record, and they also say that the changee have 

14 been so vast that you've got to sta r t the proceeding from 

15 scratch, as i f i t were a new case. 

^* Obviously, both of those propositions cannot be true, 

17 and, in fact, we think neither i s true. Have there been 

18 changed circumstances? Unquestionably there have been changed 

19 circumstances. You have legally effective agreements entered 

into by the primary applicants with various of the former 

protesters, which purport to address each of the competitive 

22 concerns that were set forth in the Commission's decision in 

this case, and we believe they do address them and address them 

properly. But that i s the subject to be dealt with, i f there 

i s a reopened hearing, and that's the significant change in 

20 
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1 circumstances. 

a In addition, the Commission'* decision potntr^.t t v> 

3 other impediments to approval, such things as the proble* of 

4 the Rio Grande's access to Union Pacific tracks in Nevada; such 

5 a* th* ov*rlap of th* Union Pacific and Rio Grand* requ*»t*d 

6 trackag* right* conditions, which th* Cor-^isaion did not f«*i 

7 i t should try to rusolver *uch as th* issue ^f trackag* right* 

8 compensation, which has not been resolved and which the 

9 Commission f e l t i t ought not hav* to d*al with in th* cont*xt 

10 of imposing conditions. 

11 Mow the agreements that hav* been pres«nt«d to the 

12 Commission and the petition to reopen have addressed each of 

13 those points. We believe they've answered each of those points 

14 s a t i s f a c t o r i l y , but again, that's the subject of the hearing. 

15 But i t cannot b* denied that the circumstances are changed in 

16 that those important matters, those that the Commission turned 

17 i t s decision on, have now been addressed by the parties. 

®̂ VICE CHAIRMAN LAMBOLEY; Should those be weighed in 

19 relationship to the existing record? 

2° MR. MILLER: Yes, Commissioner Lamboley, they should 

21 be weighed in relation to the existing record as supplemented 

22 by whatever appropriate evidence i s required and necessary to 

2 3 shed f u l l light on these changes. 

2* VICE CHAIRMAN lAMBOLEY: What would you suggest we 

25 do, to the extent that there may be a conf l i c t between the 



1 existing record and the r*pr*8*ntations of what would b* ehown 

2 in th* application? 

2 MR. MILLER: Th*r* ar* bound to b* c o n f l i c t * b*twe«n 

4 the record that was made before and the new evidence that goes 

5 in, because the new *vid*nc* i s bassd on changed 

6 circumstancss. Th* chang* in circumstanc** i * going to 

7 produce, in some inetanc**, d i f f * r * n t information than wa* th* 

• case before. 

9 I think what has to be looked at by the Commission, 

10 when the new evidence i s r*c*ived, i s : Ar* th* changes that 

11 have been produced, based upon tbe evidence that's now of fared, 

13 do they satisfy the concerns that the Commission raised before 

13 on the old record when i t didn't have these changed 

14 circumstances before i t ? 

15 VICE CHAIRMAN LAMBOLEY: You are suggesting, then, 

16 for the purpose of reopening, at least as to that issue, ycu 

17 accept the representations of the applicants that what the 

18 evidence would show i s true? 

19 MR. MILLER: The applicants in their petition to 

ao reopen? 

a i VICE CKAIRMAN LAMBOLEY: Yes. 

22 MR. MILLER: Yes. I think the Commission should 

2 3 accept that, because that evidence i s supported by the 

24 agreements themselves and by other n a t e r i a l in the showing that 

25 the primary applicants put forward. I t wasn't a complete case, 
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1 but i t was, I would say, as one would say in th* law. a pUma 

2 facie case to support th* all*gation8. Th*y ar* not :!u»t bar* 

allegations. There i s reason to bsliev* that tho** all*g««tlons 

could b* .ustained, i f 8Ubj*ct*d to a f u l l h*arlng. and 

r * a l l y ought to b* s u f f i c i s n t in th*6* circum*tanc*8 to tak« 

6 th* look. 

7 CHAIRMAN GRADISON: Y*s, i t ought to b* •ufficUnt to 

8 take a look. But ther* i * * tr«m*ndous risk in reopening 

t h i * . Th*r* 1* no promia* of a grant i f w* r*op*n. I t put* 

p*opl* * t r i * k for a long p*rlod of tim*. i f w* do reopen I t , 

when we cannot assure the results, and w* hav* a r*sponsibi1ity 

to review what i s placed before us i f we do reopen i t . 

MR. MILLER: Yes, Madam Chaiman, that 1* quit* tru*, 

14 and I think i t i s analogous to the situation when parties 

present a merger proposal to you Ir he f i r o t instance, when 

they come before the Commission knowing that i t could take as 

17 much as 31 months to have that deciaion made. 

®̂ The Commission has been very rood about getting i t a 

decisions out in less than 31 months, and I hope and presume 

that i t wouldn't take 31 nonthf to decide a reopened case. 

But that's right. Any time someone brings a proposal 

to the Commission requiring i t s approval, i t i s implicit in 

that that there i s going to be a waiting period and no 

certainty of ultimate approval, and that situation i s the case 

here. 
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1 COMMISSIONER ANDRE: But isn't t i n * running ©«t on 

2 thes* two railroads? Ar*n't th*y, in fact, l * s * w*n t«wl*y 

3 than they w*r'j a y*ar or twc ago and cartainly lemm w«ii fh»h 

4 they were six or seven years ago when they f i r s t prupo*«.< t h* 

5 id*a? 

6 MR. KILLER: I guass I'n not r * a l l y th* b*ii»t p*v*.in 

7 to speak to that, but I'n inclined to think from what w* httard 

8 this morning that that's not so with Southern Paclfu-. 

9 Mr. St*ph*n«on, I h*ard him *ay that SP w i l l b* there 

whan th* cas* i * ov*r, and that'* a 8om*what ner* optimistlo 

11 statement than I think was made e a r l i e r in thia case. I di"<n't 

12 think th* situation i s necessarily worse in the aggregate. 

13 In any event, i t seems to me that they are free to 

14 take that r i s k knowingly and have done sc. 

15 COMMISSIONER SIMMONS: You wouldn't enter into an 

16 agreement anyway i f they weren't well, would you? 

17 [Laughter.) 

18 VICE CHAIRMAN LAMBOLEY: Mr. Miller, do you Bhar* the 

19 applicants' view that there isn't any — 

20 COMMISSIONER SIMMONS: You didn't give him a chance 

21 to answer my quest...on. 

22 VICE CHAIRMAN LAMBOLEY: Oh, I'm sorry. I thought 

23 that was merely an observation. 

24 [Laughter.] 

25 MR. MILLER: Well, the answer to that. Commissioner 



1 Simmons, i s that I thin)- w ' i i *nt*r into any lawful •gr*e«*nt 

2 that i s advantageous to th* company to uo *o. And this w«« « 

3 close case for us. 

4 COMMISSIONER SIMMONS: When I looked at the nap, 

5 since you're talked about an advantage, i t certainly looks like 

6 UP has a favorable situation i f thi s happens. 

f MR. MILLER: WeJ.1, you've got to look at that centra] 

8 corridor, too. Commissioner Simmons, because ther*'* a long 

^ ^ ^ ^ l l n * in that c*ntral corrioor that's not our color that wasn't 

1̂ "'"' "there before. 

COMMISSIONER SIMMO.MS: Well, your color ie a l l th* 

12 way around, though. 

MR. MILLER: Well, our color i s ther* a lot. 

1* [Laughter.] 

^' MILLER: But to have that new competitor from the 

16 m m y Area a l l the way to th* MisBouri River, single-line service 

17 in the central corridor, i s a major new development adverse to 

18 the competitive interests of the Un^jn Pacific, and that's what 

19 we had to weigh in th i s case, and as 1 say, i t was a balance 

20 for us. 

21 COMMISSIONER SIMMONS: You w i l l have circled the 

2 2 wagons, though. 

MILLER: Well, I don't know. Those wagons move 

24 pretty fast. I t ' s hard to get around them. 

25 COMMISSIONER SIMMONS: Okay. 
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1 VICE CHAIRMAN LAMBOLEY: That must be a western 

2 expression, right. 

3 Do you share the applicants' view that the MKT-UP 

4 merger proposal w i l l have any impact on our considarations? 

5 ^ i p i n KR. MILLER: Yes, and I ' l l j u s t aay in ona «entence, 

6 Madam Chaiman, that issue was raised by your Order. I t was 

7 raised in the applicants' Bubmission. No one offered any 

8 evidence to suggest the contrary. 

• The MKT i s a north-acuth operator that has l i t t l * 

10 "CWRtral or aoutharn corridor participation 

11 VICE CHAIRMAN LAMBOLEY: So the Midwest, north-south 

12 i s not a corridor of concern? 

13 MR. MILLER: Well, in t h i s case, you found that there 

14 weren't anticompetitive effects in that corridor. 

15 CHAIRMAN GRADISON: Thenk you, Mr. Millar. 

1* W* w i l l now hear from Samuel R. Freeman of the Denver 

17 L Rio Grande Western Railroad. 

18 Mr. Freeman, you hav* *ight minutes. 

19 FREEMAN: Thank you. 

20 Let us focus on the central transcontinental 

21 corridor. As much transcontinental t r a f f i c flow* through this 

22 corridor as the entire southern corridor, since the UP/MOP 

23 merger and the f i l i n g of th i s case, the circumstances in the 

24 central transcontinental corridor have changed. There has been 

25 a major erosion of competition in th i s corridor. 
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1 Th* UP merg*r allowed UP to take advantage of the 

2 opportunitie* provid*d by der*gulation, «ow*thlng they had an 

5 abaolut* right to do. Quantifying the serioaaness of the 

4 situation, Rio Grande's share of central transcontinental 

5 t r a f f i c i» about 25 p*rc*nt in the last few year*. Unl*»* 

6 major structural changea ara nada which racogni** th* 

7 competltiv* r*quir«m*ntB of deregulation, competitive 

8 alternatives for ehippers w i l l disappear In this corridor. 

9 Prior to th* UP nerger, the UP and Rio Grande 

connected with either the SP or the WP at Utah Junction. Thus, 

shippers had f u l l alternative joint line routes, UP/SP, ur/WP, 

12 Rio Grande/SP, Rio Grande/WP. ^mn^ 

13 After the UP acquired WP, which was .IP's central 

14 corridor competitor, the competitive bal mce radically 

15 shifted. W* now hav* a single line UP route competing with a 

16 join t SP/Rio Grande route. As w* *xplainad in this cas* and 

17 you accepted our view, in a deregulated environment, a joint 

18 line rout* simply cannot compete with a single line route, 

19 especially in th i s situation, where one of the joint line 

20 participants, SP, has competitive and self interest pressures 

21 to provide alternative service over i t s single 11 Q southern 

22 route, important blocks of West Coast t r a f f i c . 

The only way to correct the situation i s to create a 

new single l i n e competitor to the UP. This requires the 

cooperation of four c a r r i e r s , UP, Southern Pa c i f i c , Santa Fe 
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1 and th* Rio Grand*. Th*s* *gr**m*nts c o l l * c t l v * l y provid* an 

2 h i s t o r i c and pr*c*d*nt«d privat* *«ctor solution to the eroding 

3 competitive talance in the central corridor. I t d l r * c t l y 

4 eddressea the competitive r e a l i t i e s of deregulation and your 

5 decision. 

6 What do the agreements c o l l e c t i v e l y accomplish? 

7 F i r s t , they create a second single line c a r r i e r , the Rio 

^ *̂;§r'jj»' to compete with UP and that'a the only way to fix th* 

9 corridor. The Rio Grande w i l l have a 99 year l*a*« ov*r th* 

10 South*rn Pacific Ogd«n/Roe*vi 11* l i n * . Thia by i t i i e l f 

11 required, in anawer to an e a r l i e r question, a najor concas 

12 by UP which agreed to SP's assignment to Rio Grande of -̂p's 

13 pair track rud trackage rights arrangement with the UP system. 

14 This was something that you mentioned. I t i s no longer a 

15 problem. 

Additionally, Rio Grande w i l l have trackage right* at 

17 the major t r a f f i c points, as fai north as Portland and as far 

18 south as Bakersfield. The effect of the trackage rights w i l l 

19 convert many exclusive Southern P a c i f i c points from California 

20 and Oregon to common points, so shippers w i l l for the f i r s t 

21 time have competitive service at those stations. 

22 I have orovided you with a l i s t of these stations for 

23 your review. I t ' s a very extensive l i s t . I t ' s impressive as 

24 to both sides and the major blocks of t r a f f i c which w i l l not be 

yL......... subjected to competitive alternatives. 
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To help balance the competltiv* options for •hi{^p*rB 

and recognizing th* somewhat limit*d r*ach of th* W**t*rn 

Pacific, UP'* accass to major tr a f f i c g*n*ratlng •ta*:lon* haa 

been enlarged and will cover much of the California territory 

to be »er-ved by DRGW. 

By virtue of the L.A. DCS, which w* n*gotiat*d with 

Santa Fe, Southern Pacific, thr** carri*r »*rvic* will b* 

preserved in the L.A. iiaain. Thia i« another problem that you 

id*ntifi*d in your d*ciBion. 

SF/SP will maintain opon gataway* at Portland and 

Sacramento, which will allow SF/SP/UP or SF/SP/Rlo Grande 

routings. Shippers in the important San Joaquin Valley will 

have the flex i b i l i t y or Rio Grand« aervice, which means they 

will now hav* the availa^' f the transcontinental carrier 

ori*nt*d towards th* c*r . rridor, not ju*t for th* 

.o...n......... m^m 
Finally, the JTODOC l i n * in Oregon, which is Orogon's 

short line to the central corridor, will be preserved by Rio 

Grande as the main iine. This is of extreme importance to 

Oregon shippers. 

The principal financial and operating terns are 

final, something else you were concerned with in your 

decision. This will enable you tc thorough.ly analyze the 

agreements. We have provided the agreements to you. 

Any open items, and they are minor, where any dispute 
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1 must be settled by the binding arbitration, you wn\ not b* 

2 burden*d with periodic petitions or required to refet** 

3 dispute* anong the carrier*!. 

4 Everyone talks about encouraging privat* ••vtoi 

5 solution* to coap*titiv* problems rather than r**ortlng tH* 

r.igulatory or legialativaly impoaad aolutlon. In your d*. t.ion 

and aubsequent orders, you invited u* to propos* *olutlon* and 

w* have responded. The proposal has rec*iv*d unpr*ced*ntf«d 

public ar.d ahipp*r •upport and 1* c r i t i c a l l y necessary to 

re-establi*h the fomer balance of conpetition in th* o*nttai 

corridor and I und«r*cor* the c*ntral corridor i s •quaUy ** 

12 important aa th* southern corridor. 

^" *• look through the massive paper* piled 

before you, other than t.he understandable desire of several 

public agencies to examine t.he d e t a i l s of the transaction, 

there i a no public or private c r i t i c i s m of the overall solution 

17 to the central corridor problem. 

Th* t r a f f i c flow r*Bult8 of th* past four years i.how 

that maintaining the status quo, s l t h e r an .independent SP or 

acquisition of SP by another entity, railroad or otherwie*. 

which continues the joint line arrangements, w i l l not preserve 

competition in this corridor. Competition can only be saved by 

a c a r e f u l l y developed change. The proposal provides that 

24 change. 

VICE CHAIRMAN LAMBOLEY: Since there are no 

14 
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25 
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1 development of facts to support the agreements so far, how 

2 would you suggest we interpret the agreements as they r e l a f to 

3 our assessment as to whether to re-opon or not? 

< MR. FREEK>N: I think the agreement* are aelf 

5 explanatory. We w i l l provida t r a f f i c and operating infomation 

6 i f you re-open. 

7 VICE CHAIRMAN LAMBOLEY: Should we be conc*rn*d «5 .n,t 

any particular provieions, temination, duration, as a fraction 

voluntarily t j choose to aarva or not to aarve, and how thay 

10 would b« cowpared againat conditioning? 

MR. FREEMAN: Certainly, we can be questioned on tt. 

I think the real answer i s we can't discontinue service without 

Commission approval. I f ycu awarded trackage rights in a 

merger case, you have the sam* situation. In other words, ynu 

cannot as a Class I railroad operating common ca r r i e r B*r\'lo*, 

* l i n i n a t * •*rvice without the approval of the Commission. \ 

17 *** no probl*m in thos* agr*efflents on that point. 

CHAIRMAN GRADISON: Thank you, Mr. Freeman. 

Wo w i l l now hear from Charles H. White, J r . , of the 

Texas Mexican Railway Company. Mr. White, you have f i v * 

18 

19 

20 

21 minutes. 

la 

13 

14 

15 

16 

22 MR. WHITE: Thank you. Madam Chaiman. May i t please 

2 3 the Commiseion. 

24 

25 

My name i s Charles White. I have the privilege of 

representing Texas-Mexican Railway. 
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1 I am not going to reargu* th* n * r l t * of our poaition 

a but I think t important to rastate i t to substantiate our 

3 conclusion that rsopening i * m th* public lnt*r«st. 

4 T*x-Mex was concerned witb a very important 

5 competitive aspect of the Southern Corridor throughout t h i * 

6 proce*ding, and that i s that i f th* n«rg«r took plac*, SFSP 

7 would Barva directly every aingia Mexican r a i l border crossing 

8 with the exception of Laredo. Laredo i s th* most important 

9 r a i l bordsr crossing linking th* Unit*c' Stat** to M*xico, and 

i t ia aerved only by tha Union P a c i f i c and ny cli e n t , Tex-Mex. 

11 Tex-Mex, however, i s dependent upon i tn traff.'.c 

la moving into and out of Mexico on i t s 2onnev-:tion with Union 

13 Pacific and Southern P a c i f i c in Corpus Christ!. We argue that 

14 Southern Pacific, aa part of a new aingle-line aystem that had 

15 access to a l l the other r a i l border crossings, would favor 

16 those border crossings over Laredo, and thera c ccmpetiti«-n 

17 over Laredo would suffer. 

1® We negotiated in good fai t h an agreement with SFSP 

19 which commits SFSP to keep the Tex-Mex access to Laredo open 

20 and viable and competitive with Union Paci f i c . 

21 COMMISSIONER STERRETT: Mr. White, excuse me. You 

22 wouldn't have us impose that as a condition, though, would you? 

.^^mmt^ ^ ' WHITE: No, we wouldn't have i t imposed as a 

24 "Condition. We would have i t imposed as a voluntary arrangement 

25 between the parties in the reopening, and I would suggest very 
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1 strongly that i t in i t s e l f i s a reaaon why the agenoy .houJd 

2 reopen the case to look at th* Mexican-U.S. trafft*-. rnr two 

3 reasons, on*, Your Honor, i* that after th* ca** Im %m0pe^eA 

4 and i f th* n*rger i s granted, SFSP w i l l s t i l l hav* ,tl.#.t 

5 access to ffll th* bord*r crossings with th* *xc*ptloM of 

6 Larolc, and we b * l l * v * our voluntary agreement with »r$\ w : i 

7 keep th* Lar*do t r a f f i c conp*titiv« and w i l l k**p th» v . s . »nd 

8 

i.4 

15 

20 

21 

22 

23 

24 

25 

Mexican •hirp*>'3 with a f u l l panoply of competltiv* NOC*** 

9 rout**. 

10 

11 

W* think that fact alon*, from th* prospect of 

International U.S.-Mexican r a i l t r a f f i c , warrants an 

examination on a reopened docket. That i s our position, simply 

put. We feel the facts have changed with respect to 

international t r a f f i c , and we f«el that the Commission de**rv*s 

a look at the changad circum.tanc** that th* agreement b*tw**n 

16 Tex-Mex and SFSP has created. 

VICE CHAIRMAN LAMBOLEY: And as i t relates to your 

18 agreement, you would offer different t r a f f i c evidence? 

" MR. WHITE: Yes, we would. 

There i s one other point, I think, Your Honor, that 

i s r e l a t i v e l y important, and that i s that a* th* application 

was or i g i n a l l y drafted, for whatever reason, the applicants did 

not focus on international U.S.-Mexican t r a f f i c . That evidence 

developed on i t s own during the course of the hearing. I f the 

natter i s reopened. . think i t would behoove the applicants and 
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1 Tfx-Mex to put befor* tn* agency a coherent picture of what the 

2 pro-competitiv* aap*cts of international U.S.-Mexican r a i l 

3 t r a f f i c are inherent in our agreement. 

* Thank you. Your Honor. 

5 CHAIRMAN GRADISON: Thank you, Mr. White. 

6 Wa w i l l now hear from Mary Bennett Reed of the United 

7 Stataa Departme->t of Transportation. 

* Mrs. Reed, you have s i x minutes. 

MS. REED: Chaiman Gradison, Vlca Chaiman Lamboley. 

membera of the Commission, I appreciate this opportunity to 

present the views of the Department of Transportation. 

lhe issue before you i s whether to reopen th* sr~sps 

merger proceeding and to reconsider your decision to deny th* 

merger. The decision to reopen i s a matter which i s entrvmted 

to the Commission's discretion. m t h i s case, however, th. 

applicants have clearly *stablished that reopening i s 

j u s t i f i e d , based on substantially changed circumstancoa. 

Those circumstances ar* th* settlement agreement* 

that have been reached between the applicants and other 

c a r r i e r s . These agreement re f l e c t more than just a willingness 

of the applicants to accept conditions. They re f l e c t the 

give-and-take efforts of applicants and the other carriera to 

reach agreement on c r i t i c a l elements such as price and scop* of 

9 

10 

11 

12 

13 

14 

IS 

16 
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19 

2C 

21 

22 

23 

24 access. 

25 
In your October 10 decision, you concluded that 
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1 "uncertainty as to th* conBequences and accsptabiiUy or th* 

a altBrnatives w* hav* consid*r*d pr*v*nt u* fron arrive it 

3 solutions w* can inpos* with any neaningful conf Idenc*, 

4 Therefore, instead of approving the consolidation •ub)*. t to 

5 conditions which night not b* workabl* or *frectlv*, you d*nl*d 

6 the merger altogether. 

7 1 «ubmit that th* agr**m*nt* that have b*iin 

8 negotiated — 

9 COMMISSIONER STERRETT: Do** th* D*partment appViWa 

10 of th* agr**m*nt*? 

MS. REED: Tha D«part:men'- ha* acceptad the 

12 Commission's competitive analysis, and we are operating, 

13 assuming that that i s the law of the case for putpos*« of 

14 detemining whether or not i t should be approved, sub)«.-t 

15 the settlement agj-ecraents that have been reacied. 

COMMISSIONER SIMMONS: Do you approve of a l l th* 

17 agreements? 

" ^EED: We believe that the settlement agreemants 

19 that have been reached between the Union Pacific and th* D*nv*r 

Rio Grade and the KATY appear on their face to address th* 

competitive concerns that the Commission raised in their 

October 10 decision, and based on what we have seen ao far, we 

believe that the proceedings should be reopened. 

You were concerned that the conditions that were 

sought by the parties would not solve a l l the identified 

20 

21 

22 

2 3 

24 

25 
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1 problems. Moreover, involuntarily imposed conditions iht b* 

2 operationally and legally inf*a8ibl*, night *rod* th* i^nwfjt* 

3 of the nerger, and night jeopardize the new *yst*m'a a b i l i t y to 

4 compete. 

5 Those uncertainties have been eliminated. 

6 Accordingly, the premise underlying your decision to deny th* 

7 n*rg*r and not inpos* conditions Is no longer valid. Tn thmae 

8 circumstances, the courts and the ComnisBion i t s e l f In other 

9 cases hav* found that r*op*ning i * warrant*d. 

S p * c i f i c a l l y , a* you'v* h*ard * a r l i * r today, th* 

11 applicants submitted l i n a l Battlement agreements with the Union 

12 Pacific, the Denver Rio Grade, and the KATY IM response to your 

13 specific competitive concerns. These agreements describe in 

14 detail the geographic areas where access i s granted, the type 

15 of service, the tems of access pric:e and eervlee and 

16 enforcement procedures. 

1' The applicants hav* fhown how th* agraement* ^^^^^ 

18 intended to ameliorate your competitive concerns. Union 

19 Pacific's rates address t r a f f i c moving in the southern and 

20 central corridor and to and from Phoenix, Arizona and Dewing, 

21 New Mexico. The Denver Rio Grande's rights address t r a f f L C 

22 moving to and from California and Oregon via tha central 

2 3 corridor. And KATY's rights would enable i t to serve 

24 Midlothian, Texas, an international t e m i n a l — t.r.cuae me — an 

25 international teminal which i s fomarly Apry Indi -^tries. 



1 Therefore, the geographic coverag* of th* aqrranenta 

2 ia the sane as you have identified in your October 10 deciaion, 

3 Thay also addreas -- the agreements also address tha 

4 ot.her concerns that you sxpress in your October 10 decision and 

5 in your later February 3rd decision on reopening. The 

6 applicants project public b*n*fit8 of $272 million annually. 

7 Tctal private benefits, based on r*vi*ed t r a f f i c Btudi**, 

8 indicat* th* applicants w i l l s t i l l achisv* $255 n i l l i o n , which 

9 w i l l snhance t h * i r syatam's financial v i a b i l i t y . The 

f e a s i b i l i t y of the agreements i s also discussed. 

The second isuue which we've asked the parties to 

address today i s whether assuming reopening, should th* m*rger 

b* treated as a new application. One of the purposes behind 

reopening i s to enable the Commission and the parties to rely 

on the evidence that's already been presented. Treating the 

16 nerger as a new proposal would frustrate thpt purpose. 

The parties and the Commission have spent a 

substantial amount of time and resources in determining the 

competitive effects of the primary applications and in 

analyzing the response of applications which fom the basis of 

the settlement agreements, and we think that t h i s evidence i s 

worthwhile in detemining whether or not these agreements 

2 3 should be approved. 

2^ CHAIRMAN GRADISON: Thank you, Ms. Reed. 

And f i n a l l y we w i l l hear from Vincent V. Mackenzie of 

10 

11 

12 

13 

14 

15 

18 

19 

20 

21 

22 

25 



10 

S l 

I tha California Public U t i l i t i e s Commission. 

a Mr. Mackenzie, you have eight minutes. 

3 KR. MACKENZIE: Thank you. Madam Chaiman and n*a'b*rs 

4 of the Commission. 

5 California support* a r*op*ning of thia proc*«dlng 

6 and beli*veB the public i n t * r e s t would b* **rv*d i f th* 

7 Commission w*r* to r*quir* aa a condition of a reopening that 

8 the Petitioners f i l e a auff i c i a n t l y revised application, in 

9 * f f * c t , *o that th* p a r t i * * ar* able to adequately aas«Ba tha 

consequences of a r*vi**d and restructured transaction. Only 

11 then could the Commission and California be able to properly 

l a detemine i f the proposed revised transaction, basad on 

13 agreements and reciprocal trackage rights, adequately address 

14 and mitigate the undercompetitiv* cons«quenc*s d*8cribed in the 

15 Commission's October d*ci*lon. 

1* VICE CHAIRMAN LAMBOLF;Y: Has the California Attorney 

17 General's position changed, as consistent with yours, or do you 

18 have a different view? 

19 MR. MACKENZIE: I have had no contact with then fcr, 

20 I'd say, about six nonths, so I'm unsure. I assume that their 

21 position i s unchange.., since they haven't made a f i l i n g . 

22 VICE CHAIRMAN LAMBOLEY: Since their f i l i n g ? 

23 MR. MACKENZIE: Since they have not made a f i l i n g . 

24 The agreements that Petitioners propose with i t s r a i l 

25 competitors present a s i g n i f i c a n t l y revised proposal from that 
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mmm o r i g i n a l l y proposed, *valuat*d by th* p a r t i * * «nd r*vi*w*d on 

2 an evidentiary record. The agr*«n*nts contain a comprehensive 

3 and complex array of trackage right*, leaa*d track, and 

4 ratemaking authority unprec*d*nted in r a i l hiatory. 

5 The economic, oparational, and financial impacts and 

6 other consequences of implementing the agreements and th* n*w 

7 trackag* righto should b* • u f f i c i * n t l y c l * a r from th* 

8 Petitioners' and their contracted r a i l parties' i n i t i a l f i l i n g s 

9 t c •;iabl* California and th* partiea to d*t*min* i f th* 

.mpacts rssulting fron th* airaements' implementation ara in 

11 the State's best i n t e r s j t * . I t would also enable the 

12 Commission to expeditiously weight the public benefits against 

13 th* hamJ'ul * f f e c t * . 

1* Essential elements of an adequately revised 

15 application should r e f l e c t the t: .nsaction which 1* now b*fore 

16 the Commission. I t ' s important *l*nent8 would includ* an 

17 updated and complete market impact analysis, a revised 

18 operating plan, and revised pro foma financial projections. 

19 I could be more particular on those parts, i f the 

20 Commission desires. 

21 Our objective i s to pemit us to weigh the f u l l 

22 consequences of implementing the proposed r a i l agreements and 

23 the new trackage rights and to weigh alternative dispositions. 

24 The r a i l c a r r i e r s party to the agreements, as well as the 

25 petitioners, should provide the essential elements of the 
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1 revised treneaction that thay propose, as well aa tha affect 

2 upon their proposed operations and the expected narket impacts 

3 on other c a r r i e r * . 

4 Th* x a i l car*-i*rB affect*d by th* r*vi**d tranaaction 

5 ahould alao ba abl* to f i l * inconsistent and reapon«ive 

6 applications to psrmit th* Commission to w*igh altarnativa or 

7 mitigating propoeala. 

8 VICE CHAIRMAN LAMBOLEY: You 8** thia aa a naw 

9 application, than? 

KR. KACKENZIE: No, not in affect. I t needs to be 

11 revised, though, s u f f i c i e n t l y to enable us to view and to 

12 assess the consequences of these agreements upon the 

13 operations, the financial impact, the market effects, the 

14 market shares, the effects on other c a r r i e r s . 

I think those things so far have not b**n addressed 

16 in the f i l i n g s . 

^« fai^ «8 timing i s concerned, there i s no overriding 

18 reason to rush to judgment in detemining the decision upon 

19 reopening. However, at the same time, the proceeding need not 

20 require a f u l l 31 months to come to judgment. The Commission 

21 should be able to complete a review and render a decision on an 

22 expedited schedule perhaps by the end of the year. 

CHAIRMAN GRADISON: I f we had nothing else to do. 

24 But we do have a few other items on our docket, a few 

25 Congressio.-.dl committees to t e s t i f y before, a budget to put 
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1 together, a f*w other odds and ends that we're reaponaible for. 

2 But to assure a l l the parties, both for and against 

3 the merger, i t ' s one of our priorities to get this thing 

4 decidad.^^^^^^ 

5 ttfi.. MACKENZIE: Y*s. And I vould •ubnlt. Madam 

6 Chaiman, i t ' s in th* national and th* stat*'* b*st int*r*st to 

7 r*solv* th* future of th* SPT a* soon as poBBlbl*, and I r*f*r 

8 th* Commission to our rssponse and comments filed on January 

9 2nd, 30th, and Ksrch 24th for a further Indication. 

I would like to address two more things that were 

11 raised earlier. 

12 One, Mr. Stephenson indicated that a T ^ o n p I ^ t i v * 

13 issues had been addressed. I think that w* s t i l l n*ed in the 

14 record and in the i n i t i a l filings a description of the 

15 competitive issues that ar* caused by and result from the 

16 agreements and the trackag* rights. 

Number two, Mr. Freeman indicated that the agreements 

18 ar* self-explanatory. I would suggest that they are not 

19 self-explanatory. Theve are a number of ambiguous or nebulous 

20 areas that need explaraticn and assessment as far as their 

21 effects. 

22 And thirdly, i f the applicants or petitioners are 

23 going to stre -s or rely upon private and public benefits from 

24 the reciprocal trackage rights agreements, I think they should 

25 be required also to justify the competitive and public impact* 



1 from thoae agr*«m*nt*. 

2 COMMISSIONER SIMMONS: Mr. Mackenzie, are you a 

3 proponent or opponent? 

* [Laughter.] 

5 KR. MACKENZIE: Let'a aay I'n both here and th*r» 

6 COKMISSIONER SIMMONS: W*ll, ycu'v* b**n cla*8ifi«d 

7 a* a propon*nt, and I'd l i k e for you tc try to ba aa objective 

8 as you can and answer ny quaation. I t ' a rathar g*n*ral. 

9 What do you think would b* moat beneficial to th* 

10 California r a i l ahippar* and to th* public, th* public in 

11 g*n*ral? Th* n*rg«r of Santa fe/Southern Pa c i f i c as presently 

12 proposed or two strong, independent railroads competing against 

3̂ e another? 

^* MR. MACKENZIE: Wen, Commifisloner, I think that's 

15 the question. ' i N H H l ^ 

COMMISSIONER SIMMONS: I'm asking you. 

MR. MACKENZIE: That i s the question that we would 

l i k e to answer at, well, and w* think that the agreements appear 

to point in the direction of a transaction which i s mora to the 

benefit of California than not, than the present situation, 

that i s . But we don't know for sure yet. We have to have nore 

•vldence and more f i l i n g s to detemine that f i r s t . 

CHAIRMAN GRADISON: So iou are as proponent of 

16 

17 

18 

19 

20 

21 

22 

23 

24 reopening. 

-̂ MR. MACKENZIE: Correct. 
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CHAIRMAN GRADISON: But y c u r * not en advocat* of the 

n*rg*r one way or the other. 

MR. MACKENZIE: Y*8, ma'am. 

CHAIRMAN GRADISON: But you want uw to look at I t . 

MR. MACKENZIE: Correct. 

CiiAIRMAN GRADISON: Ckay. That conplst** th* 

pr***ntatlon8 of tha proponanta with th* n<n* nlnute* r*8*rved 

for rebuttal from Mr, Stephenson and Mr. Svolos, 

What I'd l i k e to do i s take a ten-nlnut* br*ak and 

r*conv*n* at about four ninutas to three. We'll b« prompt, *o 

11 that w* can k*ep moving 

0jmmm 12 

13 

14 

15 

16 

17 

18 

19 

20 
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22 

23 

24 

25 

Thank you. 

[R*c*sa.] 

THE CLERK: A l l r i s e . Please be s.^ated. 

CHAIRMAN GRADISON: Thank you, ladles and gentlemen 

Wa will row hear from the opponenta to th* caae, 

f i r s t from Joseph Auarbach of the Kansas City Southern Railway 

Company and the Lou i s v i l l e and Arkansas Railway Comp̂ tny. 

Mr. Auerbach, you have 30 minutes. 

MR. AUERBACH: Madam Chaiman, Mr. Vice Chairman, 

members of the Commission. 

W« oppose th* r*openlng of this procseding, and I 

w i l l address in th* course of my argument why we say to the 

Commissior. there ar • no changed circumstanc«»s hers. Ther* ar* 

changed positions, bu there are no changed circumstances. Ws 
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w i l l go on to the question .f whether t h i * should b* t r * * t * . i as 

a naw case, and in that regard, whether you reopon or tr*«t i t 

as a new case, the question of what the deficiencies ar* \<̂  the 

4 record and what the record would have to contain to p»rw,t you 

5 to make the decisions that the law require* you to ct n>»i.1*) . 

6 In saying these things, and I w i l l deal with h one 

7 of then b*for* I an through, we nuat racogniz* that if you 

8 reject t h i * petition for reopening, you hav* not a*nt th** 

9 home. They have th* opportunity with t h * i r collaborator* to 

f i l * a n*w S*ction 11,343. Th* qu**tion that i * going to b* 

11 before you i s whether ther* i a such a significant diff*r*nv-« 

12 between those two procedures -- the reopening procedure or the 

13 new case procedure — that i t ought to enter into your 

14 decision. 

15 Since w* b*li*v« t.hat th* r*cord in botn casss would 

16 be essentially the same and require the same effort on the part 

17 of the Applicants and the^r collaborators, we think and we urge 

18 you to find that there won't be any difference in that regard. 

19 

ao """"^B^^^V Tliat gets ne to what you ought to do, and here w* are 

21 ter r i b l y concerned. We think we have discerned today fron the 

2 2 Coiamission's questions that there *e a concern at the 

23 Commissicn, and thau i s to say, what happens uuring the 

24 interim? What happens while you recpen, i f you should do that 

25 and go to the question of the n.arits again? What does t h i s 

mmm 
•mmmt 

M l 
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1 v i s i t upon the SPT? 

2 We would c a l l to the Coiamission• B attention — and 

3 t h i s w i l l be part of the proposals which I w i l l aake In ny 

4 argument -- that you have got the p:.-oblem now of whether you 

5 should not go back and r e v i s i t tho voting trua t agreement and 

6 your order and opinion of Decembar 22, 198i which approved that 

7 voting t r u s t agreenent and which, as part of that approval. 

8 recognized they should be p e m i t t e d to go forward with tha 

9 nerger. 

That i s 3-1/2 yatara ago. A l o t of things hav* 

happened in 3-1/2 years, and without even thinking in t e r n * of 

the l a s t seven or eight nonths sinc e you decided the n e r l t a . 

3-1/2 years for SPT has been a very s i g n i f i c a n t period. You 

have heard that today from counsel for the SPT, and I don't 

15 have t c dwell on i t but I intend to come back to that point 

16 because i t i a so important i n your consideration. 

^' 'or t h i s purpose l e t mo say as a kind o.* 

summation of what I au going to propose to you that I think 

that i f you reopen the caae, you nust condition i t . You must 

condition the reopening on not only the nomal matters of the 

kind of record you would want to have before you, but on a 

reopening of the t r u s t agreement and a change and modification 

of the t r u s t agreement to provide some p a r a l l e l action which 

would occur while they proceed with t h e i r reopened case i f you 

25 decide to do i t . 

10 
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1 Secondly, i f you decide not to do i t , then aa pan of 

2 my argument I an gcing to say to you plea** now on your own 

3 motion, not as a condition because there will be not!iir>>j t 

* °" y°^^ own notion reopen the voting trust 

' »^reenent and atart tha procaduroa going which will aaaui* th„t 

6 SPT during this interim p*riod b«fcr* anything happens, im 

going to b* in a position where i t w i l l aurviva, and hop*rvi\Ty'" 

8 not just sur-/ive but increase i t s v i a b i l i t y . 

9 CHAIRKAN GRADISON: What i s i t you want us to d.v on 

10 our own notion? 

AUERBACH: y*s. Let ne go back to:: a momei.t . 

12 Madam Chaiman, to the opinion and order of December 22, i ^ n j . 

13 You provided in your order a reservation of ju r i s d i c t i o n * t any 

^^^^14 time to require changes in the voting trust agreement, almost 

15 in those words, with respect to the ownership and operation of 

16 

17 

18 

go 
SPT. That i s what I am asking you to do in your own motion, 

back and dc that now. I w i l l give you some ideas that we have, 

for any assistance they may be to the Comnission, of what you 

19 think we ought to do in that respect. 

^° VICE CHAIRMAN LAMBOLEY: I an not sure I follow wbat 

21 you have just said. Hav.» we ever abandoned the notion of that 

22 jurisdiction? ^ M K I ^ 

23 

24 

MR. AUERBACH: No, s i r . What I am suggesting, 

Mr. Vice Chaiman, i s that now i s the time to go back and do 

2^ No. you have never abandoned i t 
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1 VICE CHAIRMAN LAMBOLEY: I am j u s t t r y i n g to 

a anticipate your point, and I'm not getting ther*. 

3 KR. AUERaACH: L*t ne go back to the D*ce'*b*r 22 

4 opinion and order. In that you said the following: "The cease 

5 and desist order entered in these proceeding* on D*c*mber 14th" 

6 — that'* wh«n you told th*» they couldn't go ah*Bd with 

7 nerger — " w i l l be l i f t * d •ubj*ct to our r*c*ipt of a fufl "iff 

8 unqualified acc*ptanc* of th* Conniesion's authority to impose 

9 conditions upon th* tru*t ln*trunent'' — and you got that 

10 conaant fron than — ••gov*rning th* ownerahip and oparation of 

11 SPT to include but lot l i n i t a d to natter* discuB8*d in tha text 

la of this decision." 

13 I an asking you now to operate under th'.t provision, 

14 either as a condition to any reopening, i f you decide that, but 

15 i f you don't decide to reopen and l e t them go ahead and they 

16 don't f i l e a now 11,343, I think you must act anyway or SPT i s 

17 in grav* d i f i * v.ilties. 

18 VICE CHAIRMAN LAMBOLEY: What you 8** i s th* r o l * of 

19 the trustee, end certainly in relationship to a recent order 

ao that we issued regarding the independent trustee's 

a i responsibility in t h i s regard. 

22 MR. AUERBACH: Yes, Mr. Vice Chaiman. The trustee 

2 3 i s a stakeholder. The trustee doesn't represent beneficial 

24 holders in the nomal stance. I t i s not responsible to 

25 beneficial holders. Under the trust agreement i t i s only 
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1 responsible for gross negligence. I t isn't in th* pf»*Jti.M̂  of 

2 someone new operating a railroad in an atnoephere .f 

3 deregulation, which w* hav* had now Bine* prior to t h i * 

4 proceeding started 3-1/2 years ago. 

5 W* hav* got the problem of how does a najor r*i)ro*d 

of thlB country, in an atnospher* r*quiring dynanic *anag*»„nt, 

man^g* a railroad? it can't abandon linaa in t*ma of an 

efficient, energetic nanagenent. It can't borrow non*y In 

term* of a nortgag*. it can't pay divldand*. it can't lenue 

10 conmon *tock. 

" CHAIRMAN GRADISON: Things do get complicated. 

MR. AUERBACH: And the problem i s that now ie the 

time when they have to be uncomplicated. Madam. I t seems to .ne 

the Commission now has to act in t h i s regard or, i f you let the 

•tatu. quo remain, * i t h * r by r*op*ning and waiting or by 

denying reopening and doing nothing, then SPT w i l l cease to bo 

a competitor. I t i s bound to go downhill. You w i l l find 

yourself in a year, two years where SPT in these d i s t r i c t s that 

wt. are talking about today won't even exist. I t won't b* a 

|||||jtO competitor. 

CHAIRMAN GRADISON: The proponents just told us they 

were healthy and viable, they expected to be here, that the f i g 

failed f i m doctrine had been abandoned in t h i s case, and my 

question, I guess, i s why i s i t that you know they are going to 

go under and they say they aren't, and a year ago they said 

12 

13 

14 

15 

16 

17 

18 

19 

22 

23 

24 

25 
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1 they were going to go under and they didn't, and what i s i t 

2 that you know that no one else seems to know? 

3 MR. AUERBACH: What I know. Madam Chaiman, i» th* 

4 r*cord. What you hav* h*ard ar* counsal'* opinions. The 

5 r*cord said f l a t l y in 1985 by th* chi*f •x*cutiv* o f f i c * r of 

6 t h i * corporation i t 1* now bankrupt, and th*y told you in a l l 

7 the prior proc«*ding* you hav* had that i t i * a dead duck and 

8 we have got to do aomething to *ave i t . Wh*n you cam* to your 

9 own opinion what you found waa that i t was narginal, I don't 

have to give you ny opinion; I giv* you your opinion and I give 

11 you their opinion. 

12 CHAIRMAN GRADISON: You are saying cut th i s nargina 

13 r a i l r c a d off. 

'̂̂  MR. AUERBACH: No, na'an. What I am going to propose 

15 to you, .laving t r i e d to lay the foundation, i s a procedure 

16 whereuy we can try to save the SPT in the context of your 

17 j u r i s d i c t i o n . What I propose i s tho following. 

" VICE CHAIRMAN LAMBOLEY: As i t relates to reopening 

19 or not reopening. You gave us a choice, reopen or not reopen 

and do nothing. I don't understand. 

MR. AUERBACH: No. I was giving that as an example 

in answer to a (juestion, Mr. Vice Chaiman. Wiat I am raying 

to you i s under these circumstances, i f you decide to reopen 

24 which I oppose but you w i l l decide that on your own discretion 

25 - - i f you decide to reopen, the procedure which I an going to 

20 

21 

22 

23 
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1 now outline would s t i l l be applicable and I urge y- • t r i l o w 

a i t even i f you reop*n. I f you don't r*op*n, you can't 1*4̂ ,0** 

3 i t aa a condition, which you could i f you r*or«n*d, eo henc* 

4 you can and would hav* to act in your own discretion und«r tha 

5 order which I read to you. It ie thar*. it *xl*t*. Y©M heve 

6 that diacration and j u r i s d i c t i o n . 

7 VICE CHAIRMAN LAMBOLEV: I don't think w* are 

8 fighting you on that. 

• ^ ^ ^ ^ MR. AUERBACH: Lat n* t * l l you what I proy^oaa tha% 

10 ^^Fao. 

11 CHAIRMAK GRADISON: I can't wait. 

^2 MR. AUERBACH: I propone that tha f i r s t thing you do 

is diract the voting truateaa to direct the board of director* 

of Sl^r to giv* access to any person who wants to bid to buy the 

13 

14 

15 SPT 

1* CHAIRMAN GRADISON: Wait. Give accasa? 

"̂̂  MR. AUERBACH: Access to a real inspection, books~anT 

18 records, cooperation of sta f f , everything that i s needed in 

19 o.-der to l e t people decile what they can pay for SPT. 

20 VICE CHAIRMAN LAMBOLEY: Wouldn't that be consistent 

ai with a divestiture approach, then? Isn't that what you ar* 

22 saying? 

2 3 MR. AUERBACH: The divestiture approach in the past 

24 has been to wait for a divestiture order. What I an now 

25 suggesting to you i s the conditions you would put on a 
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1 divestiture order, and on* of th* qu*8tlons would b* to 9*t 

a accas* for paopl* to go in and tak- a look at I t . And I a* not 

3 talking juat KCS. W* w i l l b« th* f i r s t 

4 CHAIRMAN GRADISON: Kind of an auction pr*vi*w. 

5 MR. AUERBACH: You can c a l l i t that. 

6 CHAIRMAN GRADISON: To go through and r*vl*w what i a 

7 a v a i l a b l * and teat th* springs and aaa how i t worka. 

• KR. AUERBACH: Or you could c a l l i t the peraon who 

9 haa to a a l l a proparty deciding what ha haa to do to ahow tha 

property. Now, whether i t i * KCS who i s th* bidder . . ^ ^ ^ 

11 COMMISSIONER ANDKE: Do you v i s u a l i z * a p08*l'jl* 

la non-rail purchassr? 

13 MR. AUERBACH; Y*B, s i r . 

COMMISSIONED ANDRE: Do you think that raighr create a 

15 disparity in th* p r i c * that i * b*ing off*r«d? 

1« MR. AUERBACH: I t could, Mr. Conmi*8lon*r. Cl«ariy, 

17 there could be non-rail p<»ople and there might be o u ? ^ the 

woodwork. There nay be non-rail people. I f *o, they don't 

have to worry about 11,353. We know there are r a i l people. We 

20 know there i s — 

21 COMMISSIONER ANDRE: You are proposing that i t be 

22 opened to a l l comers, non-rail? IflHII^Mi^ 

MP. AUERB/CH: Oh, a l l persons. Commissioner. 

CHAIRMAN GRADISON: Let ne follow on an analogy or a 

question that I made e a r l i e r . We are talking about Southern 



1 P a c i f i c Transportation Company. 

2 KR. AUERBACH: Yes, na'am. 

3 CKAIRMAN GRADISON: I s i t dead or i s i t allva? 

4 KR. AUERBACH: Alive. 

5 CHAIRMAN GRADISON: And w* ar* talking about t l i * 

6 d i v a s t i t u r * of the Southern Pa c i f i c fron tha 8a ita Fe holding 

7 company. 

8 MR. AUERBACH: Yes, ma'am. 

9 CHAIRMAN GRADISON: And w-» are talking about doing 

10 t h i s next week. 

11 MR. AUERBACH: No, we can't do i t next week. 

12 CHAIRMAN GRADISON: As soon as pcssiblo. 

13 MR, AUERBACH: You could do i t tomorrow i f you hava a 

14 non-rail putchaeer becauae they are not subject to 353. 

1' CHAIRMAN GPADISON: But you are eaylng let'a open the 

16 door 80 avaryon* can look. 

1' MR. AUERBACH: Everyone can come in, ye . 

18 CHAIRMAN GRADISON: A l l right. 

1* MR, AUERBACH: My f i r a t point wa* open the door. The 

second point i s to t e l l the voting trustee, by fixing a period 20 

21 cf tima, that the voting trustee must come up during that 

22 period of time with a puichaser -- i f there should be one, and 

2 3 we know we are goinj to bid for i t and presumably many others 

24 — to come up with a purchaser, and i f i t i s a r a i l purchaser, 

25 Commissioner, to join in an 11,353 application. I f i t i s a 
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1 non-rail purchaBar, go ahead and make the deal. 

2 VICE CHAIRMAN LAMBOLEY: la thar* *one *ugg*otion 

3 h*r* that b*caus* thcrt i * a potential purchase, w* shouldn't 

4 reopen? 

5 KS. AUERBACH: Ko, air. 

6 VICE CHAIRMAN LAMBOLEY: I an trying to figure ̂  .t 

7 how this narri*8 with th* nain issu*, and that IB whather w* 

8 Bhould or should not r*op*n. 

9 MR. AUERBACH! I t narri*B in thlB fashion. Aa I told 

you a a r l i * r , I an going to oppoa* r*op*ning on the ground th*re 

11 ar* no chang*d circunstanc** and i t requir** a very significant 

la record, but if you don't agree with ma on this, then I ask you 

13 to condition your r*op*ning for th*8e other matters. 

1* CHAIRMAN GRADISON: But i f you go back to what 

15 Mr. Miller *ald, thos* two pr*rci**s are inconsistent with one 

16 another. Either you hav* changed circumstances, and that would 

17 require a significant record, or you don't have changed 

18 circumstances, and therefore i f the circumstances haven't 

19 changed, why would you need to build a significant record? 

20 KR. AUERBACH: Madam Chaiman, I wrote that down too 

21 as Mr. Miller said i t because I utterly refused to accept i t . 

22 I t is not a question of these being inconsistent; i t is a 

2 3 question of these are changed proposals. The circumstances 

24 have not changed. No one is inconsistent by saying there are 

25 no circumstances but there are many changed proposals, hence 
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1 i t ' 8 a new caae. Thia i a where I disagre* with Mr. H i i i v t . 

2 H*r* I an not saying --

3 CHAIRMAN GRADISON: So you ar* Baying proposal* do 

4 not change circunstances. 

5 KR. AUERBACH: Of course, Kadan. 

0 CHAIRMAN GRADISON: That the tracks ar* B t l l l th*r* 

7 and th* tracko havan't changad. 

8 KR. AUERBACH: Th* fact* — w* hav* to tak* t h * i r 

9 track*, not "th*" track*. Th* fact* that axiatad whan you 

IC d*cid«d t h i * case in October — 

11 CHAIRMAN GRADISON: The what? 

12 MR. AUERBACH: The foraal opinion that peopl* could 

13 read i . October, those facts hav* not changed. What haa 

14 changed i s their willingness to accept new proposals and nake 

15 new proposals to you, but the facts have not changed. You have 

16 got the sane railroads, the same structures. You have got 

17 other railroada coming in, but that i s , again, new proposals. 

18 That i8 not a change in their circunstances. 

19 COMMISSIONER SIMMONS: Aren't financial conditions a 

20 circumstance? 

21 MR. AUERBACH: Yes, they ere. Now, the financial 

22 conditions we have seen, at least as we go to the f i r s t quarter 

23 t h i s year, have changed somewhat, Mr. Commissioner, but not 

34 what was predicted as I sat in t h i s very room and heard the 

25 oral argunent nade by then to you. They are better than they 
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1 wer* thfin. 

a Th* qu*stion of going along a parallel route, 

3 Mr. Vic* Chaiman, of p*mitting the auction procedure to 90 

4 on, i f you ehould reopen, l e t that go on. You can consolidate 

5 both. Vou can s t i l l decide that you want to approv* tha 

6 merger. I am not arguing th* nertti. of the nerger today. 

7 VICE CHAIRMAN LAMBOLEY: I gu*BB on that I would 

8 react juat quickly to that. I air wondering how e f f i c i e n t and 

9 affective that would ba. Thar* 1* a potential of croaaad-ovar 

iaauan very eaaily to ba developed on that, and the prlnary 

11 mission i s for u* to decid*, one, to reopen, and i f i t i a 

la reopened, then what to do in connection with that. 

13 KR. AUERBACH: Yes, s i r . 

14 I H B P VICE CKAIRMAN LAMBOLEY: I f you ar* going to track 

15 p a r a l l a l , a divaBtitura kind of approach, i t aeem* to me that 

16 you can blur a lot of the iasues i f you want to. 

1'' MR. AUERBACH: I hope to persuade you that tha 

evidence i s precisely the aame. I hope to persuade you on 

that. Let me go to that point. You asked some questions about 

t h i s . The question of the evidence. What do you need here for 

ai -his case that they have now proposed i f you grant reopening? 

22 What kind of evidence do you need? 

23 There are five principal areas that you must have 

24 evidence in. Financial data, certainly. I t i s a l l brand new. 

25 Their evidence i s 1982. We are talking about 1987. Certainly 

18 

19 

20 
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1 we hav* got to us* 1986 *vid*nc*. W* hav* got to un* a whol* 

a d i f f * r * n t p*riod. end 1982, as you aaid in your own opinion, 

3 was a bad yaar. I t was a r*c***ion y*ar. i t was an 

4 untrustworthy year for purposes of naking financial 

5 projectiona. Thia ia an entirely naw gana on financial. 

6 How can you go to a 50,000 n i l * , and that 1* wh*t 

7 thi s proposal ia to ycu now, you undaratand, whan you are 

8 bringing Union P a c i f i c and the Rio Grande and the KATY, you now 

9 have a 50,000 roil* cas* wh*r* you had a 25,000 mil* caa* 

10 befor*. How can you not hava naw t r a f f i c and coi patition 

11 onalyaia? The old lan't even any good, why ian't tha old any 

12 good? Vou rejected the c r e d i b i l i t y of the t r a f f i c evidence In 

13 your own opinion. You weren't aatiafied with that. 

The principal case was intemodal evidence. Now, th* 

15 question of whether intemodal evidence i s going to have a 

16 place here at a l l , we don't know about, that doesn't even show 

17 in the f i l i n g they made with you. This I B a brand new cae* on 

18 t r a f f i c and competition, and i t ' s one of those extraordinary 

19 circumstances, but this i s the kind of problem you have with 

ao the old •vic'ance which they say they are going to rely on. 

I t ' s hard to believe that the 1982 t r a f f i c data does 

not even include the effects of the merger or the acquisition 

of the Union P a c i f i c or the Missouri P a c i f i c . The impact of 

that combination i s not even in that data. I f you listened to 

what I heard today, i t would propose to take that data and add 

23 
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th*** •aving* b*n*fit8 to i t . That's brand nsw atuff. I t ' * 

f i v * yaara old, but i t ' s brand new atuff. 

VICE CHAIRMAN LAMBOLEY: l a that a bar to ra-openlng? 

^ ^ ^ ^ ^ MR. AUERBACH: No, s i r . I'm addressing now the 

quaBtlon, Mr. Vice Chaiman, i f you ra-open, the evidence you 

need in order to nak* th* racord that you hava to hava to reach 

your dacifiicn. 

VICE CHAIRMAN LAMBOLEY: len't that aomethlng that 

comes poat-d*ciBion to wh*th*r to r*-open or not? Mayb* I'm 

ju*t net following. 

KR. AUERBACH: No, to n*. i t do**n't. I can ••parate 

in my nind i f somebody says to you, l e t ' s re-open the case, but 

change the circumstances, That' a wh.'»t they said. That's 

absolutely not so. There are not changed circumstances. Then 

you said in your order to u*, what *vld*nc* would b* n**d*d. 

All right, *uppos* you find I'n wrong, th*r* ar* chang*d 

circunstances, i f that i s your declBlon, this i s the evidenc* 

you have to nav*. 

This i s tho same evidence, Mr. Vice Chaiman, you 

have to have whether you do p a r a l l e l cases I've proposed t r 

just the re-opened case. 

I mentioned t r a f f i c , I nentioned financial. 

Operating plans. Again, you have 50,000 n i l e s with cross 

trackage rights. Can they seriously perpuade you there i s no 

need for new evidence on what the operating plans are going to 
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9 

10 

11 

' have -• 

2 COKKISSIONEP lA^BOl^.Y: Tha* i s using DCl 's 

3 s c r e e n s , 

" Ma. ^-ARTINi Yes, s i r . Yer , s i r . U.slnq the 

^ DCT's screens as they were amended. 

® But l e t ' s asEume we've got ?i movetent t ha t 

' f a l l s w i t h i n th<^ U-1/2 m i l l i c n or so t onr . L e t ' s say 

8 today i t ' s movina a t I f O vercent cf cur V H r i a t l e ccst ! 

T^<it•s not even up t o the l e v e l ot the market dorrinauce 

th re sho ld today . 

l e t ' s say we have the merger and l e t ' s say 

12 we ' re vrong . l e t ' s suppoj^e tha t we do get market power 

13 out of t h i s merger becau.se the t ruckE a r e n ' t e f f e c t i v e 

and t h a t a f t e r the merger our t e a r t a t i o n would be to 

'5 take t ha t r a t e from 16^ t c 2C0 pe rcen t . So what 

1̂  happens? 

17 We have tc t e l l the shipper about the r a t t increase 

18 and the shipper knows about the PS s c l i c i t a t i c n 

19 agreement and i f take t ha t r a t e tir f row 16C t o 200 , 

20 the '̂ N has the absolu te t i n h t under t f i s agreement t o 

21 come i n and make us c a r r y i t cn t h e i r acccunt at the 160 

percent l e v e l , as.suming t h a t ' s the r a t e l e v e l t h a t ' s i n 

23 place rn the day the merger gees i n t o e f f e c t . 

24 The f a c t t h a t t h a t i s there mean.-̂  t h a t we w o n ' t be 

25 ab le t c take thr r a t e up in the f i r s t p l a c e . 
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Now, some of our friend."^ have c r i t i c i s e d t h i s 

arrangement and they have .said, " n e l l , the i s net 

qcino to make any money out cf i t . How can i t he 

e f f e c t i v e ? " n e l l , of course . 

I n the f i r s t p l a c e , we ay tha t compet i t ion i s 

gcing to prevent us f rcm r^ii. '^ino those ra tes i n the 

f i r s t p l a c e j hut in the second p l . i c e , the !<}<'s r o l e here 

i s t h a t of the po l iceman, the t r a f f i c cop cn the 

c o r n e r . They step anybody f rom t r y l n i to r e t the corner 

l i q u o r s t o r e . '*'e arc not aoing to be able tc take those 

r a t e s up from 16? t o 2''̂ 0 p r e c i s e l y because t h i s 

agreement's i n n l . i c e . 

And T si^ould add t h a t the aoreement r e o u i r e s 

us to qive them s e r v i c e which i s at I r a s t as good a 

s e rv i ce as we would g ive o u r s e l f anyplace e l se i n cur 

system. And that i n c l u d e s a l l other compe t i t ive places 

cn the system. So we be l i eve t h a t i s an e f f e c t i v e , 

c o m p e t i t i v e r e s t r a i n t which w i l l prevent UE frcm abusing 

any market pover t h a t we isight have, even i f you thought 

we would get seme, and we w o n ' t . 

Thank y o u . 

CHAIEK.\N GRAEISCNi Thank , ou, Kr . M a r t i n . 

We w i l l now hear f rom Vincent P . BcKenzie, 

r e p r e s e n t a t i v e f o r the C a l i f c r n i a Publ ic U t i l i t i e s 

CommIssior. 
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10 

^ M r . M c K e n z i e , you have t en n i n u t a s 

2 ORAI ARr;M««FNT OF VINCFNT R. McK^KZIE 

^ CAlIFf^RSlA PUBLIC L T I I I T I E S COf^flSSlCN 

MR. ?!C KENZIE; Thank y o u , "'ada ff C h a i r m a n . 

^ fadam C h a i r m a n , ^'embers o f the C o i m i s s l o n and 

^ d i s t i n g u i s h e d Q u e s t s , I a'n V i n c e n t McKenz ie , 

^ r e p r e s e n t i n g the People o f C a l i f c r n i a and t h e C a l i f c r n i a 

^ P u b l i c U t i l i t i e s Commiss ion . We a r p r e c i a t e t h e 

o p p o r t u n i t y t c b r i e f l y add re s s ycu on t h i r i i r p c r t a n t 

sa t t e r . 

1' People i n bu .s incss i n C a l i f o r n i a have a m a j o r 

12 s t a k e i n t h e cutc.::;me o f t h i s p r o c e e d i n g . The 

13 s u b s t a n t i a l body t.̂ f r a i l t r a f f i c t o and f r o m C a l i f o r n i a 

1^ moves eve r t h f c e n t r a l and s c u t h e r n r a i l c o r r i d o r s . 

15 l»any o f t h e i n d u s t r i e s and o u r 25 i r i l l i o n c i t i z e n s r e l y 

16 h e a v i l v on e f f i c i e n t , economic and c o m p e t i t i v e r a i l 

1^ t r a n s p o r t a t i o n . 

18 F i f t e e n p e r c e n t o f a l l Class I r a i l r evenues 

19 emanate f r o m the Fi ta te o f C a l i f o r n i a . Fresh market 

2*̂  f r u i t s and v e g e t a b l e s , c o t t o n , w i n e , canned g c c d s , 

g r a p e s , n u t s , o l i v e s , sugar b e e t s , c h e m i c a l s * 

22 a u t o m o b i l e s and p a r t s , l u m b e r , p e t r o l e u m p r c d u c t s , and 

23 v a r i o u s m i n e r a l s are o n l y some of t h e i t a j o r p r o d u c t s 

24 which r e q u i r e v i a b l e and c o m p e t i t i v e r a i l r o a d s i n d u s t r y 

25 t o p r o v i d e t h e n a t i o n wi t l ; needed p r o d u c t s a t 
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competitive p r i c e s . 

Today C a l i f o r n i a r e l i e s on three primary r a i l 

c a r r i e r s t o provide s e r v i c e . ^ased on the r a i l tonnage 

i n 1982 , ST' had a market share cf about percent, 

Santa Je 34 percent, IIP about 22 percent. With the 

combination of the Southern P a c i f i c and Santa Fe, t h e i r 

combined market share would approximate 79 percent cf 

a l l tonnage o r i a i n a t i n q and t e r m i n a t i r g i n C a l i f o r n i a . 

Cur experts weighed the impacts frcm t h i s 

proposed merger i n studies presented t o the Commission. 

E x h i b i t CP C-̂^ i n the exa-nination of our witness John 

Williams presetted our a n a l y s i s . Cn the cne hand cur 

experts b e l i e v e there w i l l be b e n e f i t s t o be r e a l i z e d 

from the combined SPSF system. Applicants w i l l be able 

to r e a l i z e e f f i c i e n c i e s through c o n s o l i d a t i o n o± 

f a c i l i t i e s and c e r t a i n s e r v i c e improvements. The 

combination w i l l improve t h e i r f i n a n c i a l h e a l t h . The 

improved f i n a n c i a l c o n d i t i o n of the S"SP is p a r t i c u l a r l y 

s i g n i f ica n t . 

Decline i n the f i n a n c i a l h e a l t h of the SP cr 

Santa Fe may lead to a dec l i n e i n l e v e l s cf service and 

t h e i r a b i l i t y to compete. Applicants have not 

demonstrated the strong f i n a n c i a l performance compared 

to the Union l ^ c i f i c or the P u r l i n g t o n Northern. A 

f i n a n c i a l l y strono SFSP wculd b e t t e r ^^llov i t to 
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' c o m p e t i t i v e l y ^rd r e l i a b l y serve the r u b l i c and b e n e f i t 

2 the shipTTc-rs and the economy of C a l i f o r n i a and the 

^ na t ion . 

C a l i f o r n i a also r resen teo t t h e Com:nission 

^ evidence t h a t rhe S t a t e ' s i n t e r e s t w i l l su s t a in adverse 

6 

4 

7 

10 

11 

12 

or a n t i - c o m p e t i t i v e impacts from the merger that w i l l te 

det r i m e n t a l t o th f i n t e r e s t s of the S t a t e . Ŝ^ and 

8 Santa Fe i n d i v i d u a l l y c o n t r o l s u b s t a n t i a l blocks cf 

^ t r a f f i c c r i g i n a t i n q and t e r m i n a t i n g i n C a l i f o r n i a . The 

primary adver.re impact w i l l be a s u b s t a n t i a l increase i n 

the amount of r e a l t r a f f i c dominated by a s i n g l e 

c a r r i e r , the combined system, and the r e s u l t a n t 

13 e l i m i n a t i o n of r a i l competition t h a t w i l l occur i n 

several important suhreqion.s of the s t a t e 

1^ Our expert t e s t i f i e d that as a r e s u l t of the 

•arket concentration and market power, t h a t e x i s t i n g or 

p o t e n t i a l r a i l c ompetition w i l l be e l i m i n a t e d east cf 

the lo£ Angeles "^asin , which includes most cf Riverside 

County and a l l of I m p e r i a l Ccunty and i n the South San 

Jcaquin V a l l e y , which includes the Counties cf Kern, 

Tulare, Kings, Fresno, Mar^eira anfl '<erced. 

In a d d i t i o n , competiticn w i l l be reduced i n 

the Los Angeles T?asin, th? North San Joaquin Valley and 

the San Francisco Bay area. 

We presented an estimate t h a t i r t r a r c d a l 
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compe t i t i on would be e f f e c t i v e l y e l i m i n a t e d f c r 

approximate ly ?.7 percent cf C a l i f c r n i a ' s r a i l t r a f f i c . 

In more r a r t i c u l a r , C a l i f o r n i a i s f e a r f u l t h a t an 

uncondi t ioned r a i l conso l id a t i c n w i l l reduce the 

v i a b i l i t y of the c e n t r a l r a i l c o r r i d o r i n i t s 

a v a i l a b i l i t y to sh ippers l e t ween C a l i f c r n i ? and the 

Midwertern and "^astern United States ever the s o - c a l l e d 

Overland Route. 

CHAIRMAN GFAtTSCNi Mr. WcKenzie, dees the 

C a l i f o r n i a PUC have a p o s i t i c n , i n the event the twc 

c a r r i e r s were to go bankrupt? 

KR. «C KFNZTFi The p o s i t i o n was not evidenced 

i n our p resen ta t ion o f - - 1 do have my own personal 

p o s i t i o n on i t t ha t I ' d be harpy to g ive vou . We t h i n k 

tha t i n the shor t run there i s no r e a l danger . In the 

long r u n , we can see some se r ious consequences o f the SP 

or Santa Fe net merging , to t^e p o i n t where se rv ice 

could be a f f e c t e d . 

I f they d i d go bankrupt under ycur 

h y p o t h e t i c a l , there conceivably ccu ld be purchasers , 

r a i l r o a d s and o t h e r w i s e , t h a t would be a v a i l a b l e to 

purchase t h o s t p o r t i o n s ot p roper ty t h a t were u s e f u l . 

CHAIFMAN GRAEISCNi Thank you . 

UK. HC KFNZlFi Compet i t ion on the c e n t r a l 

r a i l c o r r i d o r today exist.-^ between t h r Union P a c i f i c 
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' system and the SP/Kio r^ranie in te rcha-ae r o u t e . An 

2 expected reduced usage by rhe SFFF on the Cverland rou te 

i n f a v o r of i t s s ing le - sys t em l o m - h a u l southern routes 

would e s s e n t i a l l y dep r ive C a l i f c r n i a ' s s h i p p i n g p u b l i c 

^ the b e n e f i t s from the r a i l c a r r i e r s e f f e c t i v e l y 

competing on t.hat c e n t r a l c o r r i d o r . T h i s , we b e l i e v e , 

would be the primary outcome of an exrected d i v e r s i o n cf 

c e n t r a l c o r r i d o r t r a f f i c ty the SFSP to i t s mere f avored 

^ scuthern r o u t e s . 

Our witness est imate was as much as 5f. t c 

percent c f the present t r a f f i c would be d i v e r t e d tc the 

12 southern r o u t e s . Put even though i t vas only the 25 

13 percent t ha t the Appl ican ts es t imated , i t wculd s t i l l te 

s e r i o u s . C a l i f o r n i a i s a l so g r e a t l y f e a r f u l cf an 

expected lo s s of r a i l compet i t ion from the SFSP 

c o n s o l i d a t i o n t h a t w i l l occur ever i t s southern c o r r i d o r 

between C a l i f c r n i a and the southeastern and southwestern 

United S t a t e s . 

The f u r t h e r impact expected f r c a a merger was 

provided by our exper t witness to the Comirission was an 

expec ta t ion of increased ra tes to sh ippers that w i l l 

l i k e l y occur f<^r va r ious commodities shipped by r a i l . 

Cur ana lys i s - f 12 r ep re sen t a t i ve commodities presented 

t o the Commission showed a mcst l i k e l y r a t e increase 

l e v e l averaging U3 percent i n a pcst-nterner 
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envi ronment . 

Rut the p r imary adverse impact r e s c l t i n f i f r cm 

a l i ierqer, we emphasize, would be a d i m i n u t i c n cf r a i l 

c o m p e t i t i c n ever the c e n t r a l and southern r a i l 

c o r r i d o r s . Our expe r t s do not be l i eve tha t i n t e m o d a l 

c c m p c t i t i o T such as t r u c k i n o would r e - i l l y a l l e v i a t e the 

loss of r a i l c c m p e t i t i c n tha t the merner w i l l causs, 

p r i m a r i l y because o f the d is tances and types of 

commodies i n v c l v e d . 

Based on the b e n e f i t s exrected from the 

c o n s o l i d a t i o n , C a l i f o r n i a be l i eves the merger should be 

approved, but only on c o n d i t i o n t h a t the present r a i l 

c o m p e t i t i o n i s m a i n t a i n e d . This could best be achieved 

by p e r m i t t i n g ether c a r r i e r s access i n t c these impor t an t 

r a i l marke t s . 

Grant ing the a p p l i c a t i o n of the Rlc Grande and 

the Union P a c i f i c , w i t h minor e x c c r t i c n s , would provide 

t h i s c c m p e t i t i o n . The expected reduc t ion i n in t ramoda l 

c o m p e t i t i o n over the c e n t r a l c o r r i d o r should be 

s u b s t a n t i a l l y m i t i g a t e d , we b e l i e v e , by a f f o r d i n g the 

Pio '^rande access t i . the C a l i f o r n i a markets ever t ha t 

c o r r i d o r . The Rio Crande has f o r m a l l y requested 

trackage or a c i u i s i t i c n r i g h t s to serve C a l i f c r n i a and 

Oregon shipper:: over the ' v e r l a n d rou te and the 

ev idence , we b » ; l i e v e , s t r o n n l y supoorts ycur o r a n t i n q 
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these r i g h t s . 

2 T h i i Commission i n C a l i f o r n i a has Icng 

^ supported the need t o s u s t a i n a v i a b l e c e n t r a l r a i l 

c o r r i d o r and the p r e s e r v a t i o n c f the c e n t r a l c c r r i d c r 4 

5 compe t i t i on was a pr ime o b j e c t i v e of the Commission's 

® d e c i s i c n i n the UP merger case. Apprcval of t h i s merger 

' w i thou t the Rio Grande c o n d i t i o n s would undercut t ha t 

^ d e c i s i o n . Our expert be l i eves tha t S^SP w i l l no longer 

have the s t rong i n c e n t i v e to use the c e n t r a l c o r r i d o r 

a f t e r the merger, s i nce i t w i l l d i v e r t more and more 

t r a f f i c t o i t s l o n g - h a u l .-ri ng l e - s y s t em southern c o r r i d o r 

Now w i t h regard t o the submission by the 

9 

10 

11 

12 

13 Appl i can t s t h a t they des i re to cont inue the s c l i c i t a t i c n 

1* agreement and the CP c o n d i t i o n s , those even together ve 

15 do not b e l i e v e would s u f f i c e f o r the loss o f r a i l 

15 c o m p e t i t i o n i n that they hoth r e q u i r e i n c e n t i v e of the 

I ' ' Southern P a c i f i c to t u r n over t r a f f i c . Nothing in 

18 e i t h e r of those arrangements r e a u i r e that c e r t a i n 

19 commodities or c e r t a i n volumes be u t i l i z e d so t h a t the 

i n c e n t i v e to d i v e r t t o the scuth would s t i l l remain i n 

our o p i n i o n . 

CHAIRMAN GRADTSOS'; K r . McKenzie, could you 

23 address the Commission's tUS - - We d i d n ' t get a green 

24 l i g h t , Mr. S e c r e t a r y . I t l u s t went t c r e d . vihere are 

25 we ? 

20 

21 

22 
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Okay . Could you a d d r e s s t h e Coirm i s s i o n * s lU'S 

r e q u i r e m e n t s f c r an e f f i c i e n t c a r r i e r w i t h r e c a r d t o use 

s p t c i f l c a l l y c f t h e c e n t r a l c o r r i d o r . 

K F . MC KFNZIF; T h i s i s CP c o n d i t i o n s , s e c t i c n 

F? 

CHAIR*fii.N GP)!D1S0V: Y e s . 

HR. KC K F N Z I f i T h a t , a g a i n r e q u i r e s t h e 

i n c e n t i v e o f the c a r r i e r . Tcday i t works t c a mod icum. 

I n the f u t u r e , t h e r e w o n ' t b e , r e a l l y , an i n c e n t i v e c f 

t h e S o u t h e r n P a c i f i c t o u t i l i z e t h a t c o r r i d o r d e s p i t e 

t h a t r e q u i r e m e n t . There i s no r e q u i r e m e n t t c t u r n ever 

any s p e c i f i c volumes o r t y p e s o f g o o d s , c c m m o d i t i e s , t o 

t hose c a r r i e r s . 

CHAIRMAN? GRADISCNi Thank y o u . 

MR. «C KFNZIF i L e t ' s s e e . New w h a t ' s t h e 

s i t u a t i o n now. One more m i n u t e ? 

CHAIRMAN GRAriSCNj Y o u ' r e w i t h i n yonr l a s t 

m i n u t e , y e s , s i r . 

MR, MC KFNZIEt T b e t t e r s t a t e the f i n a l 

p o s i t i o n , t h e n . 

The People o f C a l i f o r n i a an'^ t h r P u b l i c 

U t i l i t i e s C o m r i s s i o n , t h e r e f o r e , s u p p o r t s t h i s p r i i r a r y 

a p p l i c a t i o n o n l y i f t h o s e p o r t i o n s o f t h e a p p l i c a t i o n 

f o r t h e Rio Grande and Union P a c i f i c are c r a n t e d . We dc 

no t s u p p o r t a merger w i t h c u t c o r d i t i o r s b e i n g imposed 
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4 
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which m i t i g a t e t h e a n t i c o m p e t i t i v e ccnsequr r.ces o f t h e 

m e r g e r . i-'e g r e a t l y a p p r e c i a t e the C c i r m i s s i c r and t h e 

j u d g e ' s and t h e s t a f f ' s c o u r t e s i e s t h a t t*"ey have 

g r a n t e d C a l i f c r n i a i n t h i s m a t t e r . 

5 CHAIRMAN GRADISC": TharV y o u , . K c K e n z i e . 

^ COMKISSIDNEP LAKRCIFY; »!r . KcKenzie? 

CHAIRMAN GRADISON I I ' m s o r r v . H i s t i m e has 

8 e x p i r e d . 

^ COKSISSIONER LAI^BOIFYi He d i d n ' t men t ion 

abandonments . T v o u l d l i k e t o ask h iw i f C a l i f o r n i a had 

a p o s i t i c n on the a b a n d o n n e n t s . There a re about f o u r c f 

those ou t o f tho e i g h t - - i n C a l i f o r n i a , i f your . r t a f f 

made any s t u d i e s about p r o s p e c t i v e abandorments beycnd 

t h a t . . 

16 MR. KC KFN7IE; ' o . Eut l i f ; e a l l m a t t e r s , 

i t ' s c c n c e i v a l l e t h a t p o s t - m e t q e r t h e r e w i l l be 

abandonments . Put t-hose nbendonments t h a t had been 

proposed by the A p p l i c a n t s we a rc no t i n c p p c s i t i c n t o . 

CHAIRMA.S GRACISO?*i Thank y o u , Kr . M c K e n z i e . 

Cur n e x t w i t n e s s w i l l be Mary ^ e n n e t t Reed 

f r o m t h e Depar tment o f T r a n s p o r t i o n . You have n 

m i n u t e s , and I r e m i n d you t h a t a l l t h e q u e s t i o n s Must be 

addressed w i t h i n the s p e a k e r ' s t i m e a l l o t i r e n t i n o r d € r 

t o be f a i r t o a l l t h o s e makina p r e s e n t a t i r n s t c us 
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25 t c d a y . 
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' MS. F'̂ 'ED: Chairman Crad i scn , Vice Chairman 

2 Simmons, Commissioners, T apprec i a t e t h i s o p p o r t u n i t y t o 

^ present the Department of T r a n s p o r t a t i o n ' s views cn the 

proposed ne rge r . 

5 COMMSSIONER ST'•••ci R FTT i Hs. Peed, before you 

^ beg in , I am going t o ask the same Que.stion of the 

^ witness from the 'department cf J u s t i c e . T wonder i f ycu 

8 would c l a r i f y f o r me hew two branches of the same 

^ a d m i n i s t r a t i o n , l o o k i n g at the same mt rge r , e x e r c i s i n g 

the same p u b l i c i n t e r e s t c o n s i d e r a t i o n s , can come up 

with such d i a f«etr ica l l y on'oced c o n c l u s i o n s . I r i t 

methcdology and, i f so , how? 

13 MS, RFELi The Department cf J u s t i c e 

1̂ 1 recognized t h a t there were t h r ee d e f i c i e n c i e s in t h e i r 

16 a n a l y s i s . F i r s t , t h a t they did not consider the impact 

16 of the merger on TCFC se rv ice and thev d i d net analyze 

17 i t s e p a r a t e l y . That i s an ana lys i s t h a t the Eepartment 

'8 of T r a n s p o r t a t i o n s p e c i f i c a l l y per formed. And we 

19 submit ted ex tens ive data on t ha t s u h j t c t , which shews 

20 tha t t he r e w i l . be nc reduc t ion i n c o i r r e t i t i o r t o r TCFC 

21 t r a f f i c . 

22 Seccndly, they did net - - and t t e y admitted 

23 tha t thoy d i d not cons ider the e f f e c t of the mer<jer or 

24 geographic cen=petl t ion . We did a s p e r i f i * . ana lys i s 

25 which shows tha t there w i l l not be a r e d u c t i c r i n 
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geographic c o m p e t i t i o n . 

T h i r d , they said t h a t thoy did r o t consider 

the " f f e r t s of the merger cn p o t e n t i a l -- f c r reducing 

p o t e n t i a l c o m p e t i t i o n ; again, the Pepartment of 

Tr a n s p o r t a t i o n performed that a n a l y s i s . ' "nd to the 

extent the p o t e n t i a l c c m r e t i t i c n w i l l be reduced, t h t 

PN, SPSF s o l i c i t a t i o n agreemert w i l l r r r r c c t any 

a n t i c o m p e t i t i v e e f f e c t s . 

So they have said that there are three 

d e f i c i e n c i e s in t h e i r analysis and, t h e r e f o r e , they are 

unsure t h a t t h t m i l l i o n tons t h a t they have i d e n t i f i e d 

are the maximu"^ amount. »e are confident t h a t we have 

i d e n t i f i e d a l l the p o t e n t i a l reductions i n cc m p e t i t i c n . 

And, t h e r e f o r e , we support tho merger subject to the 

a m e l i o r a t i o n cf those a n t i - c o m p e t i t i v e e f f e c t s . 

I t has been said t h a t r a i l r c a d s o f t e n view a 

•erger proceeding as an i n v i t a t i o n t o a b u f f e t at which 

the guests f i r s t review what i s cn the t a b l e and then 

s e l e c t the chcicest morsels. Fere the guests are the 

Pr o t e s t a n t s and the morsels arc those parts cf the SF 

Santa Fe system which they f i n d most l u c r a t i v e and 

a t t r a c t i v e . The Protestants r e a l i z e , however, t h a t 

t h e i r appetites and tast e s are not s u f f i c i e n t to get 

them a p l a t e f u l . They have to j u s t i f y each choice t o 

the Commission. 
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^ However, when yru go beyond the service cf 

2 the ir request and review the ir s e l f - i n t e r e s t e d 

j u s t i f i c a t i o n , you w i l l f ind that the underlying 

ana lys i s i s not v . i l id and should be r e j e c t e d . 

6 The Commissicn has repeate'^ly he ld , and 

properly so , thTt condit ions w i l l not be impcsed cn a 

merger unless thev are necessary to ameliorate 

s iqnif leant a i t i c a i « p e t i t i v o e f f ec t s and tc preserve 

e s s e n t i a l r a i l s e r v i c e s . Protes tants , however, are only 

concerned with protecting routes and revenues. }^ow«iier, 

to the extent that the Applicants are able tc o f fer 

better serv ice at lower c o s t , ccmpetition w i l l net be 

13 reduced 

*̂ Protestants have net carr i ed tht burden cf 

15 

3 

4 
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18 

19 

20 

24 

showing that the conditions they seek are needed tc 

ameliorate the anticompetitive e f f e c t s . Instead a 

proper and thorough competitive a n a l y s i s cf the markets 

where the Applicants compete and the competitive forces 

in those .TiarKfts shows that with the major exception cf 

the 6 mi l l ion tons of t r a f f i c which we have i d e n t i f l € d » 

21 competition w i l l n->t be reduced, 

22 Nor <̂r) Protes tants ' requested conditions 

23 address these jnt icompetit ive e f f e c t s . Cnly a narrowly 

targeted remec'v ;- ;ch as we have proposed and which 

25 Applicants havr developed with the •» ur l i ii "t cn Northern 
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correct the comretit ive problems. 

Protestants have f a i l e d to include intermodal 

and source cc irpct i t ion in the relevant oecararhic 

•arketSf even thoucrh i t i s c l e a r that these arc 

e f f e c t i v e , c c i p o t i t i v e forces for TOFC, bcxear 

perishdble and grain t r a f f i c , competitive forces which 

the Commissicn has recroni /pd in orevious cases . 

They have prcposed an a11-cr-nothlrg 

approach. Unless intermodal competition is e f f ec t ive 

fcr a l l movements, i t i s i n e f f e c t i v e . Suet crude 

assumrtlons arc not only i*rt«jper but a lso viclat'^ the 

Ccmaissicn's stTted policy of impcsinJ cord l t l cns cnly 

where needed tc ameliorate anticompetit ive h a r r s . 

Protestants have also f a i l e d tc define 

adequately th* relevant geoqraphic markets in which the 

appl icants compete. UP's a n a l y s i s looks at PFAs or 

groups cr BEAs which are Iroad enough tc include an area 

froa the Mexican-Calif ornia border to Lake Tahoe . 

While the ir competitive a n a l y s i s looks at 

flows between PFAs in fashioning i t s remedy, UP only 

seeks to serve common SPS'̂  pc in tS / a sign i i icant ly 

smaller geographic a r e a . 

On the other hand, the remedies include a l l 

t r a f f i c to or from SPSF pr ints regardless of where i t 

moves. So t h e i r analyses are incons i s t ent . 
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Pro te s t an t s* own evidence c r n t r n d i c t s t l i e i r 

use of a broad geographic j rea i n which App l i can t s 

compete. Fxcer^t *or TCFC, boxcar , o r a i n , and 

pe r i shab les , they have s t a t ed there i s very l i t t l e 

t r u c k i n g to another r a i l bead. T h e r e f o r e , t h e i r use of 

a PEA or a s t a t e as a (jeo(,raphic area i n which 

Appl ican ts coEpcte i s uns^npcr ted . Tr.stepd, the narrov 

geographic d e f i n i t i o n we have used, a town or a 

munici r a i i t y , i s a proper area f c r de t e rmin ing wfi?re 

Appl ican ts and other c a r r i e r s are engaged i n c o m p e t i t i c n . 

Other p i r t i e s , en the other hand, wculd 

u n j u s t i f i a b l y reduce the g foc raph ic area . Cur a n a l y s i s 

ot Southwest Kansas G r a i n , us ing r a i l r a tes and t r u c k i n g 

cos t s , c i t e d by the Katy , found t h a t sh ippers loca ted at 

L i b e r a l , Kans->£, the end cf the SP's r a t h e r l n g l i : . e , 

would be able to t r u c k g r a in tc tbe t e r m i n a l a t 

Hutchinson, Kansas w i t h o u t any loss i n t h a t revenue, i f 

SPSF t r i e d t o ra i se t h e i r r a t e s by l . b p e r c e n t . The 

power of a merged SPSF t o r a i s e g r a i n r a t e s , t h e r e f o r e . 

M i l l be s i g n i f i c a n t l y cons t ra ined pos t -merge r . 

T r a f f i c moving to ' ' exicc i s a l so sub jec t t c 

s i m i l a r broad c o m p e t i t i v e c o n s t r a i n t s which F rc te s t an t s 

would ask you to i .Tnore. The T'»rimBry commodity moving 

t o Mexico i s a ra in and approxiraately r'^ percent cf t ha t 

moves by barge. Ye t , the '<aty would ask ycu to iancre 
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water c o m p e t i t i o n . 

We also consider the p o s s i b i l i t y cf bread 

reductions i n geographic competition ^nd found t h a t they 

did not e x i s t . Does t h i s mean that we d i d n ' t f i n d any 

reductions i n competition? No. xe i d e n t i f i e d 6 m i l i i c n 

tons where competition could be reduced. »nd I ure the 

word "could,*• because r u r flew an a l y s i s i s cense r v a t l v e , 

not t a k i n g i n t e account intermodal and source 

competition f c r t h i s t r a f f i c . I t alsc includes flews 

where other r a i l c a r r i e r s p a r t i c i p a t e . 

T r a d i t i o n a l l y , the Ccmmissicn has ccnsidered 

trackage r i g h t s and sales t o c o r r e c t competitive 

problems. We saw two problems with t h i s approach i n 

t h i s case. F i r s t , the tonnace and the competitive 

problem flows ranjes from 63 1,"00 tons t o tons. 

Seccnd, there i s the issue cf wbat i s the 

proper l e v e l of compensation, and as you knew, thi.«̂  i s 

an extremely d i f f i c u l t issue t h a t you are s t i l l 

g rappling with i n the FRCW's trackage r i g h t s i n the 

UP/MOP. 'immuB' 
Therefore, we t r i e d to develop an approach 

whereby a more narrowly targeted and vol u n t a r y entered 

an agreement to cure the a n t i c o m p e t i t i v e e f f e c t s would 

be reached. Vc propose t h a t the Commissicn f i r s t 

i d e n t i f y the competitive troblems and then allow the 
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^ App l i can t s t o propose a remedy. The Ccmmissicn would 

2 then review the agreement tc determine whether i t 

^ cor rec ted the a n t i c o m p e t i t i v e problems. 

COHPISSICNER ST=RRETT: ."Is. Reed, another 4 

6 party cn b r i e f has stated t h a t "we have had the 

6 

8 

10 

12 

17 

20 

e v i d e n t i a r y hea r ing , at great l e n g t h , and i t i s now t ime 

' f o r d e c i s i o n , not i n v e n t i o n . " T in tend t c agree w i t h 

t h a t . Cnce a merger i s approved, i t cannct p r . i c t i c a l l y 

^ be undciie. 

Do ycu have any s o l u t i o n s now t h a t we could 

11 impo.se, i f we were to grant the merger? 

MS. RFED; You can r e q u i r e and approve the 

13 ES/SFSF s o l i c i t a t i o n aqreement and you w i l l cure the 

1* a n t i c o m p e t i t i v e e f f e c t s . You do not eed t o hold 

15 another round cf h e a r i n g s . Kou have the reredy r i g h t 

16 before you now on the record to support the i m p o s i t i o n 

of t ha t c o n d i t i o n . 

18 COHMISSICNER STrRRlTT; And tha t l i i l l cure a l l 

19 the a n t i c o m p e t i t i v e e f f e c t s you have f o u n d ' 

MS. REEC* We have one quibble wi th the 

21 App l i can t s r eca rd inq t r a f f i c handled , f l o w s that were 

22 e l i m i n a t e d where another r a i l c a r r i e r i s i n v c l v e d , tc 

23 the extent t ha t those flows are inc luded and we have 

24 i d e n t i f i e d i n the reccrds these f l o w s , you have w i t h i n 

25 your power t o impose the c o n d i t i o n . 
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B 1 CHAIRMAN GRACISCS; Thank y c u , !!s . Reed. Your 

2 t i m e i s e x p i r e d . 

3 W e ' l l now hear f r o m John R. S c h e i r r a n c f t h e 

^ Kansas Pepa r tm-n t o f T r a n s p o r t a t i o n . 

5 M r . S c h e i r m a n , you have t e n m i n u t e s . 

6 0R3L ARGUMENT OF JCHN R. SCHEIPMAN 

'/ KANSAS DEPAFTMFfJT OF T P A N S PCRT AT IC N 

8 MP. SCHFTRMAN May i t p l e a s e t h e Commiss ion , I 

9 am John S c h e i r m a n . I r e p r e s e n t t h e Kansas Depar tment o f 

10 T r a n s p c r t a t i c r and t h e S t a t e o f Kansas . Ve a p p r e c i a t e 

11 t h e o p p o r t u n i t y t " a d d r e s s t h e Commission t c d a y . Kansas 

12 i s one o f s e v e r a l S t a t e s h a v i n g s u b s t a n t i a l mi leage c f 

13 b o t h Santa '='e and S o u t h e r n P a c i f i c l i n e s . We f e e l t h a t 

14 our c o n c e r n s are r e p r e s e n t a t i v e o f a c r e a t e r r e g i o r c f 

15 t h e M i d w e s t , I w i l l make some g e n e r a l remarks and t h e n 

16 t u r n t o t h e Commiss ion ' s q u e s t i o n s . 

17 I n i t i a l l y we were conce rned when the p roposed 

18 merger vas announced . Kansas has seen a g r e a t d e a l o t 

19 r a i l r e s t r u c t u r i n g i n r e c e n t year'> and has s c r g h t t c 

20 p r e s e r v e r a i l s e r v i c e and t o m a i n t a i n c c m p e t i t i o n . We 

21 r e c o g n i z e t h a t t h e proposed merger m i o h t r e s u l t i n 

22 d i m i n i s h m e n t cf c o m p e t i t i c n and i n a t a n d c r m e n t o f 

23 p a r a l l e l l i n e s . T h e r e f o r e , i t was a m a t t e r o f 

24 i m p o r t a n c e t o t ' l e S t a t e o f Kansas . 

25 We f i l e d as a fc - rmal p a r t y w h i l e i n i t i a l l y 
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t ak ing an undeterpined p o s i t i o n pending f u r t h e r 

i n v e s t i g a t i c n . 

Ir. accessing the meri^er's imnac t s , we r e t a i n e d 

a c o n s u l t a n t hhc i s f a m i l i a r w i th the Kansas Rai l 

System. Fram *^is s tudy h<;̂  formed recommendations f c r 

the S t a t e ' s p c s i t i o n . The State cf KensaF endorsed 

Mr. Mos le r ' s f i n d i n g s . We concurred i n h i s cp in ion t h a t 

tho merger would a l low f o r o r d e r l y and f avo rab le 

economic growth of the State of Kansas, t ha t i t would 

b e n e f i t sh ippers in terms o f s inq le - sys tem se rv ice and 

that i t CDuld prevent the r i s k of e l i m i n a t i c n cf the 

Southern P a c i f i c system. 

Santa Fe has also s u f f e r e d d e c l i n i n g r e t u r n s 

i n inves tment and needs the merger to remain a v i a b l e 

c o m p e t i t o r . These l a s t c o n s i d e r a t i o n s are c f p a r t i c u l a r 

importance t o Kansas, due t o e prolonged s t rugg le 

which we experienced over t h e Rock I s l and bankruptcy and 

our des i r e t o avoid a r e p e t i t i o n cf tha t expcr ier ice . 

Our f i r s t s ta tement of p o s i t i o n a lso endorsed 

some o f the p r o t e c t i v e c o n d i t i o n s requested ty o ther 

r a i l r o a d s . This r equ i r e s f u r t h e r e x p l a n a t i c n as i t i s 

not the p o s i t i c n which we take today . 

The State of Kansas recommended g r a n t i n g 

c e r t a i n of t he t rackage r i g h t s requested ty the ^'*'T. We 

also reccromended u n s p e c i f i e d a c t i o n by the Ccmmissicn t c 
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ensure th a t tbe t r s f f i c i n the c e n t r a l c o r r i d o r wculd 

remain v i a b l e . 

Subseaucnt events and f u r t h e r a r a l y s i s have 

required t h a t our p o s i t i o n be modified. The b r i e f s 

f i l e d i n November 1985 o u t l i n e the cu r r e n t i c s i t i c r cf 

the State of Kansas i n t h i s proceedina. 

F i r s t and foremost we argue t h a t the merger 

should be approved by t h i s Commission. The c c n t r o l l i n g 

standard i s whether the proposed merger i s i n the p u b l i c 

i n t e r e s t . We be l i e v e t h a t i t i s . We b e l i e v e t h a t the 

consolidated c a r r i e r would be a f i n a n c i a l l y sound 

competitor, able to r e a l i z e operating e f f i c i e n c i e s and 

increased markctin^• o p p o r t u n i t i e s . We bel i e v e t h a t the 

proposed merger passes the balancing t e s t w i t h 

s u b s t a n t i a l p u b l i c b e n e f i t s and only i n s i c n i f i c a n t harm 

to competition and e s s e n t i a l s e r v i c e s . 

The a p p l i c a n t s arpear t o have adequately 

addressed any a n t i - c o m p e t i t i v e e f f e c t s by t h e i r 

voluntary s o l i c i t a t i o n agreement with the F u r l i n q t c n 

Northern. 

The Santa Fe and the Southern P a c i f i c are 

Important t o Kansas. Cu r r e n t l y they provide 

appoximately 67'̂ 0 jobs with a p a y r o l l of 7̂HC. m i l i i c n . 

Last year they paid over m i l l i o n i n Kansas r r o p e r t > 

taxes. They provide service to shippers at 532 s t a t i o n s 
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^ i n Kansas. 

2 The proposed merger i s a lso impor tan t tc 

3 Kansas. Tt w i l l p rov ide new s ing l e - sys t e i r s e rv i ce t o 

l o c a t i o n s such as S t . l o u i s , Mexico border c r c s s i n c s , 

5 po in t s i n C a l i f o r n i a and Cregon, Texas g u l f p c r t s , and 

® Chicago. 

7 We no longer f e e l t ha t the State of Kansas can 

8 su rpor t the q r an t ing of p r o t e c t i v e c o n d i t i o n s . The 

9 c o n t i n u i n g f i n a n c i a l t r o u b l e s c f the Scuthern P a c i f i c 

10 Rai l road r a i s e s e r i ous concerns about t h a t c a r r i e r ' s 

11 f u t u r e . To j u s t i f y t a k i n g on a money-losing e n t e r p r i s e , 

12 the Santa Fe must have every reasonable o p p o r t u n i t y to 

13 make the merqer work and to rece ive the b e n e f i t s of the 

1* c o n s o l i d a t i o n . 

15 At a l a t e r t ime i t may be reasonable t o 

16 determine whether the merger i s causing harm to 

17 compet i t ion or to e s s e n t i a l s e r v i c e s . However, at the 

18 cutse t the g rea tes t t h r e a t t c c o m p e t i t i o n and e s s e n t i a l 

19 serv ices i n the Santa Fe and Southern P a c i f i c r eg ion 

20 l i e s i n the prcspcct c f a f a i l u r e of the Southern 

21 P a c i f i c l i n o s . This cannct be permi t ted to occur . 

22 The State o f Kan-sas has endured the f a i l u r e c f 

23 the Rock I s l a n d , which a f f e c t e d 13 S t a t e s . Although 

24 most o f the Rock I s l a n d l i n e s i n Kansas were preserved , 

25 t h i s ccu ld not have been done wi thou t Federal f u n d l n c . 
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which has s ince been c u r t a i l e d . Pock I s l a n d workers 

l o s t t h e i r jobs and e n t i r e cemmunities were d i s r u p t e d . 

A major Pock I t l a n i l i n e was purchased by the S t . I c u i s 

Southwestern and would become a pa r t o f the Santa ^e 

Scuthern P a c i f i c system under the merger. t»€ cannct 

a f f o r d t o lose the Tucumcari l i n e . 

Another f a c t o r which we have considered i s the 

announcement cf purchase n e g o t i a t i o n s between the Union 

P a c i f i c and the Missouri-Kansas-Texas R a i l r c a d s . 

Although the Katy has s ta ted i n i t s p leadings t h a t the 

assumption o f such a purchase i s f a c t u a l l y wrong, the 

Commissicn car take a d m i n i s t r a t i v e n o t i c e of a r e p o r t i n 

" T r a f f i c World Mavjazine," «ay 12, 19Rf., i n d i c a t i n g t h a t 

these n e g o t i a t i o n s have resumed. 

I n any even t , i t i s our op in ion t h a t the Katy 

remains a prime prospect f o r purchase. We wculd p r e f e r 

to see such a r r i v a t e s o l u t i o n to any f i n a n c i a l p rc t lems 

which the Katy may exper i ence , r a the r than see mandatory 

p r o t e c t i v e c o n d i t i o n s imposed. 

Regarding the DPGW c o n d i t i o n s , cur c r i g i n a l 

endorsement was weak, at h o s t . We noted t ha t the 

cond i t i ons requested are q u i t e e x t e n s i v e . We 

recommended only that the "ommission be d i l i g e n t i n 

t ak ing a c t i o n to assure t ha t compe t i t i on i s maintained 

i n the c e n t r a l c o r r i d o r . We are unable t c say what 
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a c t i o n , i f any, i s needed t o accomplish t h i s g o a l . 

However, we new understant^ t h a t a p p l i c a n t s are w i l l i n g 

t o make concessions on t h i s p o i n t . So our concerns are 

s a t i s f i e d , 

We havt. proposed two a l t e r n a t i v e s to t he 

q r a n t i n g of p r o t e c t i v e c o n d i t i o n s as sought l y SCSI's 

c c m p e t i t c r s . F i r s t , we suggest t h a t the Cocrmlscion 

encouraged the p a r t i e s t o n e g o t i a t e p r i v a t e s c l u t i e n s . 

An example of t h i s i s the r e c e n t l y n e i o t i a t e d j o i n t 

t rackage agreement i n Kansas between the Santa Fe and 

the Ka ty . Although i t i n v o l v e s l i n e s ether than these 

i n the Ka ty ' s t rackage r i g h t s p roposa l , i t dees 

demonstrate that A p p l i c a n t s , i n f a c t , are w i l l i n g to 

n e g o t i a t e . 

Secondly, i f the Commission has s e r ious 

concerns about adverse impacts c f •̂ he mercer, we suggest 

th.nt i t r e t a i n j u r i s d i c t i o n a id impose r e p o r t i n g and 

ove r s igh t c o n d i t i o n s as has teen done in other cases . 

Then a f t e r the merging c a r r i e r s have had a reasonable 

time- t o implepent the merger and to v o l u n t a r i l v 

nego t i a t e s o l u t i o n s to any adverse imsac ts , the 

Commission c o u l d , i f necessary, impose s p e c i f i c 

c o n d i t i o n s t o p ro t ec t the p u b l i c i n t e r e s t . We f e e l t h a t 

a t t h i s time tho p u b l i c i n t e r e s t can bc-st be served ty 

a l l o w i n g the Appl ican t s t o form a s t rong and v i a b l e 
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system capable of r r o v i d i n J competition and service t c 

the p u b l i c . 

I w i l l now respond t o some of the questions 

posed by the Commission. 

Number 1-*, we believe that I f trackane r i g h t s 

were -jranted t.^ the UPMP as requested, t h i s cculd 

s e r i o u s l y impair the ' i r p l i c a r t s ' a b i l i t y to obtain 

merger b e n e f i t s . The UP system i s already a d i r e c t 

corapetiter of the A p p l i c a n t s . An extension i n t o the 

southern c o r r i d o r would increase t h i s pressure on the 

Appli c a n t s and f u r t h e r diminish a t h i n t r a f f i c base. We 

are unable t o q u a n t i t y these e f f e c t s , however. 

Question U. Loss of competition f c r Southwest 

Kansa.s grain t r a f f i c as a r e s u l t of the merger would te 

l i m i t e d . Accordim t o our coni^ul ta nt's s t u d y , there i s 

c u r r e n t l y i n s i g n i f i c a n t evidence cf competition f c r 

wheat between Santa Fe and SP i n Southwest Kansas. The 

cnly market segment where the merged system cculd 

e x h i b i t i t s pcwer i s i n t^-e long haul at Mile to Arizona 

and C a l i f o r n i a . MKT's prcposed Kansas trackage r i g h t s 

would do nothing to provide competiticn f o r these 

movements. 

Question 6. I f the c c n s o l i d a t i c n i s denied, 

we b e l i e v e t h a t the Southern P a c i f i c , at l e a s t , would 

not continue operating f o r the foreseeable f u t u r e . I t 
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i s l i k e l y t h a t other r a i l r c a d s would acquire p o r t i o n s of 

the A p p l i c a n t s ' svstem, but our experience with the Pock 

Island shows that such changes eannot occur without 

d i s r u p t i o n s and d i s l o c a t i o n s and t h a t some l o c a l 

business, once d i s r u p t e d , cannct be regained. Mcrecver, 

a s u b s t a n t i a l outlay of p n M i c funds would be needed t o 

o f f s e t the e f f e c t s of a bankruptcy. 

We r e s p e c t f u l l y request the Comirlsricn te give 

c o n s i d e r a t i o n to these views. Thank you for the 

op p o r t u n i t y te speak today. 

CFAJRMAN GRAriSGN* Thank ycu, "r . Scheirman. 

I believe t h a t concludes the presentaticns by 

our proponents with the r e s e r v a t i o n of time of 15 

•i n u t e s f o r r e b u t t a l . 

We'll now move to the opponents beginning with 

Donna Koopersteln of the United States Department of 

Ju s t i c e . 

Ms. Kooperstein , yo'i have 1? minutes. 

ORAL ARGUMENT ''Y CPPCNENTE 

ORAL PRGUMFNT OF DONNA KOCPFRSTEIN 

UNITED STATES CEPAPTMENT C? JUSTICE 

MS. KCOPERSTEIN; Madam Chairman and Members 

of the Ccmmission, my name i s Dcnna Kcopeistein, and I 

reoresent the Urited States Department of J u s t i c e . lie 

oppose t h i s merger and urge you tc disapprove i t and 
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a l low d e r e g u l a t i o n of the r a i l i n d u s t r y t c wcrk. 

COMMISSIONER STFFBETTj Could ycu address 

y o u r s e l f t o the same ques t ion 1 a<-ked the Pepartment of 

T r a n s p o r t a t i o n ? 

MS. KOOPERSTFIKi Yes, I c c u l d . I can t e l l 

ycu why the Department of J u s t i c e reached the r e s u l t s i t 

d i d . What we did was pe r fo rxed a s t r e i q h t f c t w a r d 

a p p l i c a t i o n of our merger g u i d e l i n e s j u s t as we dc i n 

every e ther merier case t h a t we look a t . We Icoked at 

the c o m p e t i t i v e e f f e c t s , ve looked at the e f f i c i e n c i e s , 

we Icoked at the f i n a n c i a l c c n d i t i c n , and we looked at 

the p o s s i b i l i t y of remedies . And based on t h a t , we 

reached our recommendation. The Department c f 

T r a n s p c r t a t i o n , I t h i n k , took a b i t more cf a r e g u l a t o r y 

approach to i t s a n a l y s i s . 

COMMISSIONER ANTPEi But d i i i the Department of 

J u s t i c e concern i t s e l f w i th the f a c t s or does i t j u s t 

have a dcqmatic bias i n f avor of end-to-end te rgers 

aga ins t a l l p a r a l l e l mergers? Do you r e a l l y care about 

the f a c t s ? 

MS. KOOPERSTEIN: I t h i n k we r e a l l y care a t cu t 

the f a c t s and we spent a l o t of t ime l o o k i n g at the 

f a c t s . We d i d n ' t submit economic tes t imony u n t i l March 

and we were l o c k i m at the f a c t s the whole time u n t i l we 

submit ted t h a t tes t imony and a f t e r wc subn i t t ed tha t 
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11 

12 

^ t e s t imony , we c + i l l vere l o o k i n g at the f a c t s and 

2 reached our own c o n c l u s i o n s , 

^ C0I!J!ISSI0NER ANPPF: Has the Department c f 

J u s t i c e ever ckayed a p a r a l l e l s i t u a t i o n ? 

6 MS. KlO FERSTETV 4 1 d o n ' t know tha t we have. 

6 But we dc look at each one. 

^ COMMISSTONER STFHRETTi What about Conra i l and 

8 NS? 

^ ( L a u g h t e r . ) 

MS. KOOPEPSTEIN; 1 t h i n k y o u ' l l f i n d tha t 

C c n r a i l and N? - - t h a t was a merger t c a l a rge degree 

wi th p a r a l l e l o v e r l a p , we've recommended t h a t a remedy 

13 be imposed. 

1̂  We th ink i t ' s a s e r i o u s l y a n t i c c m p e t i t i v e 

15 merger. I t would c rea t e a r a i l monopoly in cne of the 

18 f a s t e s t - g r o w i n g p a r t s ef the c o u n t r y , the southern 

1̂  c o r r i d o r , and duopoly i n other pa r t s of the c o u n t r y . 

1*-' App l i can t s have provided no s u b s t a n t i a l rcascns tha t 

19 would j u s t i f y approving t h i s merger, desp i t e i t s 

20 a n t i - c c m p e t i t i v e e f f e c t s , no s a t i s f a c t o r y remedy or 

21 combination of remedies has been prcposed 

22 As we were t a l k i n g about when you look at the 

23 map, ycu sec a p a r a l l e l merger and there i s ne g e t t i n g 

24 around t h a t t a c t . We th ink the evidence conf i rms what 

25 common sense t e l l s y o u , t ha t a p a r a l l e l merger leads tc 
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a s u b s t a n t i a l loss o i c o m p e t i t i c n . 

CHAIRMAN GRACISCNt Ms. K o o r e r s t e i n , i f a 

p a r a l l e l merger does lead t o a s u b s t a n t i a l l o s s cf 

c c n p e t i t i c n , what i f one of the two c a r r i e r s cr bcth of 

tbe c a r r i e r s go out of the r a i l r o a d business? Then l h a t 

kind o f compe t i t ion do we have in the Cout^lwestorn 

United S t a t e s , as our proponents have put f o r w a r d before 

the Commission today? 

MS. KOOPERSTEIN; W e l l , I t h i n k t h a t what we 

have i n the merger g u i d e l i n e s t o deal w i t h j u s t t h a t 

p e s s i h i l i t y i s something c a l l e d the F a i l i n g Firm 

Defense. I f 7 could j u s t take a l i t t l e t ime to address 

your q u e s t i o n , I t h i n k that w i l l take i t i n t o account . 

The F a i l i n g Firni Defense i n d i c a t e s how ycu 

ought t o look at the f i n a n c i a l c o n d i t i o n of merging 

f i r m s when e v a l u a t i n g whether merger would be in the 

pub l i c I n t e r e s t . W e l l , App l i can t s c la im tha t they d c n ' t 

need t o meet the ^^a i l ing Firm Defense. We be l i eve i t 

sets f c r t h the only c i rcuirs t ances i n whic t any 

decisionmaker can s a f e l y conclude t h a t an 

a n t i c o m p e t i t i v e merger should be a l l o w e d . I t ensures 

tha t an an t i ccmpe t i f i v e merger i s not p e r i r i t t e d as a 

b a i l o u t f o r a comnany i n poor f i n a n c i a l c o n d i t i o n unless 

there are no less a n t i c o m p e t i t i v e a l t e r n a t i v e s t c 

keeping i t s assets i n the market . 
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^ And t h a t ' s the key . Tf we apply t h i s defense 

2 and we go thrcugh the three prcngs of i t and we f i n d 

there are no less a n t i c o m p e t i t i v e a l t e r n a t i v e s t o 

keeping i t s assets i n the n a r k e t , we would net oppose 

6 t h i s merger. Put we went through those prongs and we 

did not t h i n k t ha t they met i t . I f ycu wculd l i k e , I 

^ could t a l k about those prongs . 

8 The F a i l i n g '^irm Defense has th ree 

requ i rements ; ' • " i rs t , bankruptcy must be imminent . Cur 

ana lys i s here i s tha t i t i s not and, moreover. Southern 

P a c i f i c i a s only r e c e n t l y begun to take s teps t h a t ccu ld 

t u rn i t s f i n a n c i a l performance around such as 

13 s u b s t a n t i a l work f o r c e and pay r e d u c t i o n s . 

Second, even i f bankruptcy vere imminent , the 

15 a l l e g e d l y f a i l i n g f i r m must te unable to reorganise 

18 under bankruptcy . A p p l i c a n t s have s u l m i t t e d nc evidence 

1̂  showing t h i s . We, i n f a c t , asked i f they had any 

r e p o r t s to t h i s e f f e c t and they said they had none 18 

19 F i n a l l y , the fir™ must have made -- and t h i s 

20 i r , very important -- unsuccessful, gccd f a i t h e f f o r t s t c 

21 e l i c i t reasonable o f f e r s of a c g u i s i t i o n t h a t would keep 

i t i n the market and i t would pos" a less severe danger 

to c ompetition than t h i s a c q u i s i t i o n . 

22 

23 

21 Here, t o our knowledge. Southern P a c i f i c made 

25 cnly one phone c a l l and tha t was i n 1983, t c f i n d 
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another o f f e r cf a c q u i s i t i o n . I t c l e a r l y dees not 

s a t i s f y t h i s i i r i o r t a n t requi rement . I t seems q u i t e 

l i k e l y tha t other f i r m s would purchase the Southern 

P a c i f i c ' s r a i l assets i n whole or i n par t f o r con t inued 

r a i l use. I t has 20,COO e x c l u s i v e l y served s h i p p e r s , i t 

serves the Southwest Sunbelt S t a t e s , p a r t s of which are 

exper ienc ing extremely r ap id T c w t h and indeed t h e i r 

Sunset l i n e i s o p e r a t i n g near cap<; r i t> . 

Now, A p p l i c a n t s have made much cf the f a c t 

t h a t no ether o f f e r s are on the t ab le r i g h t new, yet we 

would not expect to see any other o f f e r s cn the t a b l e at 

t h i s p e i n t . A f t e r a l l , by v i r t u e of the vo t ing t r u s t 

arrangement, the s tock of Southern P a c i f i c i s held by 

SFSP i t s e l f , which has given no i n d i c a t i o n tha t i t i s 

i n t e r e s t e d i n s e l l i n g . And since SFSP can expect to 

earn iioncpoly rents i f the merger i s approved, i t i s 

h i g h l y u n l i k e l y t h a t anyone else could o f f e r a p r i c e 

t h a t SFSP would f i n d s a t i s f a c t o r y . The Commission on ly 

r e l u c t a n t l y approved the v o t i n g t r u s t . 

CHAIRMAN GRI'DISON: Walt . l e t me ask another 

ques t i cn w i t h regard tc these monopoly r e n t s . The 

proponents have made a number of i n d i c a t i o n s as t o why 

they wculd not be ab le to e x t r a c t monopoly rents and 

they have come up w i t h the remedy with t h e i r agreement 

w i t h BN. The Commission has g u i d e l i n e s t h a t would help 
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' prevent monopcly r e n t s , as w e l l . 

2 Could you j u s t develop tha t premise a l i t M e 

3 f u r t h e r as t o why you th ink they could e x t r a c t those 

rents? 4 

9 

10 

11 

5 HS. KOOPFRSTEINj Wo t h i n k they could e x t r a c t 

8 those r en t s based on our ana lys i s t h a t t he re would be 

^ s u b s t a n t i a l c o m p e t i t i v e harm frcm t h i s merger. We d c n ' t 

8 t h i n k t h a t the EN agreement i s s u f f i c i e n t t o remedy i t . 

Any agreement would a l l ow them to r a i s e r a t e s 

s u b s t a n t i a l l y before i t would be at the l e v e l tha t EN 

would have t o ray SPSF t o move PN's t r a f f i c . 

12 CHAIRMAN GRAIISCN; And does t h i s also take 

13 i n t o c o n s i d e r a t i o n any other modes of compe t i t i on cr i s 

1̂  t h i s s t r i c t l y l i m i t e d -• 

15 i f f ^ f f l f '̂""̂  ana ly s i s took i n t o 

16 a c j o u n t e ther modes of c o m p e t i t i c n . ''he tonnages and 

17 the markets tha t we i d e n t i f i e d were those t h a t remained 

18 a f t e r we considered o the r modes and a f t e r we ccnsidered 

19 source c o m p e t i t i o n . Se those c o n s t r a i n t s wculd not te 

20 present i n those marke ts . The only c o n s t r a i n t then 

21 wculd t e the Appl i can t s cculd r a i se t h e i r r a tes t c 16C 

22 p e r c e n t , perhap"?, of revenue to v a r i a b l e cos t s . We 

23 d c n ' t t h i n k tha t those are magic numbers. We t h i n k they 

24 serve a purpose i n de te rmin ing when the Ccmmissicn 

25 should in t e rvene to r a t e r e g u l a t e . We d o n ' t t h ink I t 
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should c rea te a s i t u a t i o n where you ' r e going to 

cons tan t ly have t o in te rvene and r egu la t e r a t e s . 

CHAIRMAN GRADISCNi So we would have sh ippers 

who were c a p t i v e to one r a i l r o a d at iDcnopcly rents as 

one choice and the o ther choice i s t h a t , as cur 

proponents have a l l e g e d , wo would have no r a i l r o a d . Sc 

e i t he r way the sh ippers would l o s e ; i s t l i a t ycur 

premise? 

RS. KOC pi'RSTEI Ni Ho, t h a t ' s not cur premise . 

He d o n ' t t h i n k t h a t ' s l i k e l y at a l l . Tha t ' s what - - the 

purpose of t h e t a i l i n g Firm Iefense i s to see i f ycu ' r e 

going t o end up w i t h o u t t h a t r a i l r o a d t h e r e . And i f we 

thought t h a t r a i l r o a d wouldn ' t be t h e r e , we'd say 

approve the merger. Ve t h i n k t h a t r a i l r o a d w i l l be 

t he r e . E i the r i t cou ld t u r n i t s e l f around hy making 

.some hard choices or o the r f o l k s would buy i t . We t h i n k 

i t ' s h i g h l y l i k e l y t h a t o ther f o l k s would buy i t . 

Now i f they cannot t u r n themselves around and 

i f no one — none of the r a i l r o a d s i n t h i s rccm or 

anyone else i s i n t e r e s t e d i n buying a l l or parts of i t , 

then l e t i t merge w i t h the Santa Fe. Put we don ' t have 

t ha t e v i d e n c e . That evidence i s not he re . And we 

be l i eve t h a t i t i s q u i t e l i k e l y t h a t o ther p a r t i e s would 

be i n t e r e s t e d . 

CHAIRMAN GRADISON* So you t h i n k we should 
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deny the merger, l e t the market respond te having the 

merger denied in the event there are no buyers, i n the 

3 event th a t the two c a r r i e r s do go under, then the market 

^ w i l l again respond by ether c a r r i e r s purchasing these 

5 lines? 

6 MS. KOOPFRSTEINj F i r s t of a l l , we dcn't think 

7 that the SF i s going to go under at any time soon or 

8 perhaps any time at a l l and we think that i f you let the 

9 market work. If they can't turn themselver arcuno, i f 

10 nobody e l se ceme.̂  forward, then the market w i l l provide 

11 that SF w i l l buy, 

12 COMMISSIONER AND^E: Do you see an intervening 

13 period where we w i l l jus t have another Conra i l Southwest 

I'l with a repet i t ion of the captive taxpayer dilemma? 

15 HS. KOOPFRSTFINi I'm not sure I'm tota l ly 

16 fami l iar with that s i t u a t i o n . But I don't see an 

17 intervening period where we would not havt service 

18 provided^ 

19 

20 

21 

22 

23 

24 

25 
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Tf tht-se l i n e s are p r o f i t a b l e and i f they are 

per forming a s e r v i c e , sc;mebody ought tc be I r t e r e r t e d i n 

buying them. 

COMMISSIONER ANDRE; Without an i n t e r v e n i n g 

period of r i s k f o r the c i p t i v e t axpayer . 

MS. KOOPERSTEIHt Without t ha t i n t e r v e n i n g 

p e r i o d . Someone ought t o come fo rward s o c n , or Ŝ^ could 

turn i t s e l f around. I t s t i l l has the t ime t c do t h a t . 

I t may have tc meet some ijard cut . but t h a t i s what we 

t h i n k the Staggers Act wa.= about , i n p a r t . 

CHAIFMAN GRACISCSi Would ycu foresee 

s i g n i f i c a n t abandonments i r the steps t h a t the CP wculd 

have to t.-ke in order to " tu rn i t s e l f around"' ' 

MS. KOOPERSTEIN; We ' .hink t ha t t h e r e may have 

tc be seme abandonments, and t h a t i s based cn the 

evidence t h a t Is in t he r e c o r d . They have said t ha t 

there are t r acks tha t are u n p r o f i t a b l e and that are a 

d ra in on t h e i r system, but we t h i n k tha t i s f a r 

p r e f e r a b l e then t o keep these u n p r o f i t a b l e l i n e s going 

a t the cost of handing Appl i can t s market power 

throughout t h e i r sys ten j . 

CHAIRMAN GRACISCN; That ccmpletes your t i m e . 

MS. KOOPERSTEIN; I worked a long time en 

t h i s . I 'm s c r r y . 

CHAI'̂ MAN GRADISOVi ,B re <:here any ether 
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opponents who woul l i k e t r g r a n t .Ms. K o o p e r s t e i n p a r t o f 

t h e i r t i n e ? They a r e welcome t c do s c . C t h e r w i s e we 

w i l l hear f r o m o u r n e x t o r p o n e n t , y r . Samuel Freeman of 

t h e Denver and Pir> " r a n d e • ' e s te rn R a i l r o a d Ccmpany. Mr . 

Freeman, you have 15 m i n u t e s . 

CF^L APCUMEN? OF SAMUEL FREEMAN 

THF rEKVEF AND RIO GRANDE WESTERN R A I I R C A I COMPANY 

MR. FREEMAN; Thank y o u . Have you been 

s u p p l i e d w i t h our e x h i b i t s ' Whi le t h e y a r e b e i n g 

s u p p l i e d t o ycu and t hey are a v a i l a b l e f o r e t h e r s - -

CHAIRMAN GRADISON* Y e s , l e t ' s Bake s u r e t h a t 

a l l p a r t i e s have c o p i e s o f t hem. 

MR, FREE'AN* They have been made a v a i l a b l e . 

(Pau-- ) 

CHAIRMAN GRACISCN* Ckay, i f t h e h e a r i n g rcom 

w i l l come t o c r d e r , p l e a s e . " r . S e c r e t a r v , i f you w i l l 

b e g i n h i s t i m e f r o m t h i s p o i n t , p l e a s e , 

Mr. Freeman, you Lay proceed. mmmff"-

MR. FREEMAN; My name i s Sam Freeman, and I am 

Genera l J c u n s e l o f t h e Denver Pio Crande fcestern 

R a i l r o a d . 

T h i s p r o p o s a l i s se r a d i c a l and d e v a s t a t i n g t o 

r a i l c o m p e t i t i c n i n t h e west t h a t I welcome t h e 

o p p o r t u n i t y t c d i s c u s s i t w i t h y o u . T w i l l u t i i l r e a 

s e r i e s o f maps and c h a r t s t o answer t h e q u e s t i o n s you 
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' pcse, and place t h i s case i n p e r s p e c t i v e . 

2 On Map 1, you w i l l see the r e s u l t that vas 

3 c rea ted when ycu decided the Unicn P a c i f i c case. Ycu 

^ suggested the Pio r^rande, the Southerr P a c i f i c r o u t e 

5 would compete wi th the Union P a c i f i c rcu te tc preserve 

6 c e n t r a l c o r r i d o r c o m p e t i t i o n . This was c r i t i c a l l y 

^ impor tan t beca-.ise the c e n t r a l c o r r i d o r c a r r i e s the 

8 l a r g e s t s i n g l e block of t r a n s c o n t i n e n t a l t r a f f i c . This 

9 p roposa l t h a t you suggested vorked because of the 

10 s e l f - i n t e r e s t cf the two c a r r i e r s to wcrk t o g e t h e r , and 

11 t h a t i s the only reason i t worked. 

12 I f we w i l l now proceed tr, Map 2 . 

13 Map 2 shows the r e s u l t of merging the Santa Fe 

14 and the Southern P a c i f i c t o g e t h e r . That merger would 

15 make a c r i t i c a l change. The reason i t makes such a 

16 c r i t i c a l change i n v o l v e s the l ong -hau l s e l f - i n t e r e s t c f 

17 a r a i l r o a d which in r e a l i t y , i n r e a l l i f e c o n t r o l s the 

18 r o u t i n g dec is ions and the p o l i c i e s of every r a i l r c a d i n 

19 the c o u n t r y . 

20 The f a c t s are that Santa '̂e tcday obtains I t s 

21 long hau l on ^9 percent of i t s western t r a n s c o n t i n e n t a l 

22 t r a f f i c . I t 1*=: le reason today why the Southern 

23 P a c i f i c and Santa Ke d o n ' t exchange t r a f f i c . They ccu ld 

24 coopera te . The l o n g - h a u l s e l f - i n t e r e s t i s the 

25 o v e r r i d i n g t h i n g tha t d r i v e s a r a i l r o a d ' s p o l i c y . Tn 
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the UP case we t o l d you tha t lcng->>aul s e l f - i n t e r e s t of 

the UP a f t e r i t acquired the Missour i P a c i f i c and the 

Western P a c i f i c would destroy the l a r c e interchanges 

which Pie Crande had w i t h hoth Western P a c i f i c and 

Missour i P a c i f i c . 

What we t o l d you i n t h a t case i s p rec i se ly 

what happened. We are not c r i t i c a l of i t , but we are 

saying t h a t the Union P a c i f i c , j u s t as t h r Sante Fe w i l l 

do p f t e r Hv^rger, recognizes i t s s e l f -1 n t e r e s t and f a v o r s 

i t s long h a u l . 

In cne of your quest ions ycu asked what 

commodit ies , c r i g i n s , and d e s t i n a t i o n s are a f f e c t e d . We 

went back and looked at our t r a f f i c s tudies anc* we fcund 

tha t every commodity, every o r i g i n - d e s t i n a t i o n p a i r s are 

adversely a f f e c t e d , and there are no major d i f f e r e n c e s . 

About the on ly t r a f f i c , i n answer t o another 

q u e s t i c n , t h a t i s u n a f f e c t e d i s Rio Grande t r a f f i c t c 

l o c a l p o i n t s . 

Let us t u r n now t o Map 3. 

This map d r a m a t i c a l l y shows what happens a f t e r 

merger i s anprcvori w i t h o u t c o n d i t i o n s , and t h i s i s what 

the Western F a i l r o a d map w i l l look l i K e . What i s created 

I s b a s i c a l l y a monopoly i n each c o r r i d o r . This i s a 

ra re case i n that one merger w i l l c rea te twc monopolies, 

a southern c o r r i d o r monopcly f c r the Southern P a c i f i c 
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1 Santa Fe, a c e n t r a l c o r r i d o r monopoly f o r t he ''n ion 

2 P a c i f i c , and those twc c o r r i d o r s c o n t r o l abcut 90 

3 percent cf the t o t a l t r a n s c o n t i n e n t a l t r a f f i c i n the 

west . 4 

9 

14 

5 We sugg"?st t h a t sh ippers i n the p u b l i c simply 

8 w i l l not accept t h i s type of s o l u t i o n f o r a r a i l r o a d 

' western map. Tn f a c t , 617 s h i p p e r s , and these are major 

8 sh ippe r s , the C h r y s l e r s , the Fords, the Hunt Foods, the 

C a r g i l l s , and so f o r t h , and I could go on , agree w i t h 

10 our proposal and have supported cur c o n d i t i c n . The f i v e 

11 s ta tes d i r e c t l y i n v o l v e d , Colorado , Utah, Nevada, 

12 C a l i f o r n i a , and Oregon, have e i t h e r d i r e c t l y supported 

13 our c o n d i t i o n s or have exrressed se r ious concerns about 

p rese rva t ion of c o m p e t i t i c n i n the c e n t r a l c o r r i d o r . 

15 F i n a l l y , under the Ctaggers A c t , i f you 

16 be l i eve i n m a i n t a i n i n g c o m n e t i t i o n and a l l o w i n g 

17 compe t i t ion tc se rv t the marketplace , you have t c have 

18 some compet i to r s l e f t . Staggers w i l l not work w i t h a 

19 duopoly cr a monopoly, nor are t r ucks c o m p e t i t i v e . lhe 

20 d i f f e r e n c e betweer the east and the west cn t rucks i s 

21 the average haul in the east i s about 500 m i l e s , and the 

22 west i s 1 ,500 miles or more 

23 Despite what was sa id e a r l i e r , the A o p l i c a n t s ' 

24 witnesses themselves admit ted t h a t f o r heavy loading 

25 long hau l t r a f f i c the r a i l mode i s dominant and the 
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o v e r a l l s p l i t between r a i l and t r u c k i n the west has net 

s i g n i f i c a n t l y changed in the l a s t s eve ra l years . 

The f i n a l t h i n g tha t i s i m p c r t a r t t c 

r ecogn ize , and T t h i n k Commissicnrr S t e r r e t t menticned 

i t e a r l i e r , i s t ha t you c a n ' t f i x t h i s l a t e r . Once you 

have set t h i s mao, i t i s in c o n c r e t e . The d i f f e r e n c e i n 

our i n d u s t r y i s t h a t there i s no freedom of e n t r y . 

There i s no way t h a t the marketplace can work such as 

a i r l i n e s or scmething e l s e . There i s no freedom of 

e n t r y . You can ' t f i x i t l a t e r . You have t o f i x i t 

now. We have a sugges t ion on how to f i x i t . 

I f you would go t o the next map. 

We have proposed a s e r i e s of c o n d i t i o n s . Cur 

c o n d i t i o n s w i l l a l l o w us to serve e x a c t l y the same 

market we are s e rv ing today . The.se are the same 

commodities, the same area, and ycu have asked, w e l l , 

can something else work, can Cen t r a l P a c i f i c c o n d i t i o n s , 

s o l i c i t a t i o n agreements, and t h i n g s l i k e tha t work i n 

l i e u of the c o n d i t i o n s we proccse? 

The answer i s nc. F i r s t o f a l l , i t i s 

unreasonable to expect any a p p l i c a n t to s o l i c i t against 

i t s own long haul p re fe rence and i t s own long haul 

s e l f - i n t e r e s t . I t does net cover these types of 

agreements. C r i t i c a l compe t i t i ve f a c t o r s such as 

equipment, r a t e s , s e r v i c e , even the se rv ice ptcpesal 
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^ even t l i e nroposal made by the Santa Fe i s . - s t r i c t l y 

2 sub jec t to volume. The volume i s c o n t r o l l e d hy them. 

3 they d i v e r t the volume, the se rv ice d e c l i n e s . We 

don ' t have any s e r v i c e . We don ' t have any r a t e 

5 c o n t r o l . P a s i c a l l y what happens i s , ycu ^ould r e q u i r e 

6 major commissior s u p e r v i s i o n of t h e i r type of r r o p o s a l . 

7 I have addressed i n E x h i b i t 7 a t the end , 

8 which you can read a f t e r , and s p e c i f i c a l l y analyzed the 

9 d i f f e r e n c e s between our proposal and these types o f CP 

10 c o n d i t i o n s and s o l i c i t a t i o n s . Sc, i n order tc preserve 

11 c o m p e t i t i o n , as we have shown on ^ap u , ycu mu«t have 

12 p h y s i c a l access. Nothing e l s e works. There i s nc qu ick 

13 f i x . This i s the o n l y way t c do i t . 

14 Now, the proposal tha t we have irade looks 

15 ex t ens ive . I t r e a l l y i s n ' t . I t i s a p ro t l em of 

16 geography i n that the markets are i . . C a l i f o r n i a and we 

17 are at Ogden, so almost 7:^ miles of tha t proposal i s 

18 b a s i c a l l y d e s e r t . There are no s t a t i o n s except cne, 

19 Reno, Nevada, in tha t e n t i r e l eng th of t r a c k . 

20 L e t ' s t a l k about what the p r i c e o f c o m p e t i t i c n 

21 would be, of p re se rv ing c o m p e t i t i o n , the p r i c e o f our 

22 c o n d i t i o n s . What i s i t gc ing t c cost? Ycu have heard a 

23 l o t about the value t o the a p p l i c a n t s . The Santa Fe 

24 p r o j e c t e d or hcpo.-? t o mak :̂ $900 m i l l i o n m p r o f i t as an 

25 o b j e c t i v e i n Year '='ive. PRC c o n d i t i o n s a f f e c t t h e i r 
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p r o f i t by one-tenth of 1 pe rcen t . This i s unchallenged 

i n the r e c o r d . Santa Fe p r o j e c t s and p ro j ec t ed again 

today 287 m i l l i o n per year i n s a v i n g s . D»cw's 

c o n d i t i o n s adversely a f f e c t those ^savings by 1.6 

m i l l i o n , or less than s i x - t e n t h s of 1 pe rcen t . That i r 

a lso unchallenged i n the r e c o r d . This i s a very nieacer 

p r i c e f o r the a p p l i c a n t s to pay i n order to preserve 

compet i t i o n . 

As f a r as the comments concerning the p r i c e 

t ha t we have proposed to r a y , we fo l l owed m e t i c u l o u s l y 

the standards tha t you set i n the Unicn P a c i f i c case . 

The a p p l i c a n t s i n e f f e c t have answered by saying t h a t 

you der ided i t wrong. I f you take a look a t some of the 

e x h i b i t s , you f i n d the problem we had i s , the a p p l i c a n t s 

d i d n ' t pay much f o r the Southern P a c i f i c . In f a c t , they 

had a negat ive net worth value cn the equ i ty a f t e r they 

f i g u r e d the debt . So we have app l i ed e x a c t l y the same 

standard tha t you mandated i n the UP case. 

Now, I recognize t ha t there i s a d i f f e r e n c e i n 

p r i c e . We would propose s ince we have to be able to 

operate Day Cne - - i f we are net cut there Cay Cne we 

lose the market. What T would propose i s , i f you want 

tc d e f e r t h i s , you want f u r t h e r evidence, a l though we 

t h i n k the evidence i s i n — b a s i c a l l y cur f i g u r e s are 

unchallenged - - we ask tha t you at leas t awar"^ us 
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• t r a c k a g e r i g h t s i n t h e i n t e r i m and f i x the r a t e er t h e 

2 purchase ; . r i c e or t h e t r a f f i c r i g h t s r e n t a l a t a l a t e r 

3 t i m e . 

4 I n summary, t h i s i s a s i m p l e c a s e . To 

5 p r e s e r v e c o m p e t i t i o n i n the w e s t , w h i c h v d j f o u n d t o be 

1 
6 e s s e n t i a l i n the UF d e c i s i o n , t h e c o s t t o a p p l i c a n t s o f 

7 our c o n d i t i o n s i s i n s i g n i f i c a n t . Tt i s i n s i g n i f i c a n t i n 

and o f i t s e l f , and a c c m p a r i s c n w i t h the p u b l i c b e n e f i t 

mm ' of p r e s e r v i n g the p r e s e n t c o m p e t i t i o n i c an o v e r w h e l m i n g 

10 reason t o n r a n t what wc have a s k e d . 

11 Are t h e r e any q u e s t i o n s ? 

12 CHAIRMAN GRADISON; H e a r l n q none , thank y o a . 

13 H r . Freeman. 

• We w i l l c o n t i n u e w i t h t h e o p p o n e n t s , and l e t 

15 me add t h a t when Mr. M i l l e r comple t e s h i s p r e s e n t a t i o n 

16 ye w i l l then take a b r e a k f o r l u n c h c f abcu t an hour and 

17 a h a l f . 

18 M r . C h a r l e s A. M i l l e r o f t h e Union P a c i f i c 

19 R a i l r o a d Conpeny and t h e M i s s o u r i P a c i f i c R a i l r o a d 

20 Company. You have 15 m i n u t e s . 

21 ORAL ARGUMENT TF CHARLES ^ . MILLER 

22 UNION PACIFIC PAILROAD CCMPANY AND 

23 KISSOUPI PACIFIC PAILPGAD COMPANY 

24 HR. i l l L I E R ; Thank y o u . Madam C h a i r m a n , and 

25 may i t p l e a s e the " o m m i s s i o n , i n t h i s case t h e Un ion 
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1" 1 

m 1 P a c i f i c / M i s s o u r i P a c i f i c stands i n a middle ground 

2 p o s i t i o n l o o K i n j at two extreme p o s i t i o n s t h a t have teen 

3 presented to th'̂ ^ Corimissicn t h i s morninq. Cn the one 

4 hand, you have the p r imary a p p l i c a n t s who have s a i d you 

5 must approve cur merger wi thcu t c c n d i t i c n or cne cr both 

6 of US w i l l c o l l a p s e , and you j u s t havv to pay the p r i c e 

7 of the l o s t c o m p e t i t i o n tha t w i l l r e s u l t f rcm t h a t 

8 merger . 

9 The Pepartment of J u s t i c e , on the other hand. 

10 takes the p o s i t i o n t h a t t h i s merger i s a n t i c o m p e t i t i v e 

11 and t h e r e f o r e r u s t be d i saoproved , and a l l of the 

12 b e n e f i t s t h a t could come from the accomplishment o f the 

13 mevjer must be l o s t w i t h the d i s a p p r o v a l . • u We be l i eve we can propose a middle ground t h a t 

15 preserves the b e n e f i t s of the merger .and yet remains 

16 f a i t h f u l t o the charge of t he Commission tha t i t 

17 preserve c o m p e t i t i o n , which i s the basis upcn which the 

1 
18 ) r a i l system i n t h i s count ry i s based under the teachings 

19 of the Staggers A c t . 

20 The Union P i c i f i c a p p l i c a t i o n i s r e a l l y a 

21 response to an unusua l , unrr eceden* ed outpour ing hy 

22 shippers t o the announcement cf the merger cf the 

23 Southern P a c i f i c and Santa Fe Ra i l roads , and based upon 

24 t h a t response i n i t i a l l y the t n ion P a c i f i c decided to 

25 come fo rward and develop a r e l a t i v e l y l i m i t e d p r c r c s a l 
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6 

9 

10 

11 

^ f o r t rackage r i ' i ' i t s t c deal w i t h the concerns that had 

2 been voiced by most o f ••hese s h i p r j e r s , these who are 

3 p resen t ly the b e n e f i c i a r i e s cf the c o m p e t i t i c n between 

^ the Southern P a c i f i c and the Santa Fe. 

5 As the case developed, tha t ou tpour ing became 

m a n i f e s t , and more than H" "i s h i r p e r s set f o r t h evidence 

7 i n t h i s case, s p e c i f i c , d e t a i l e d evidence o f how they 

8 c u r r e n t l y b e n e f i t Irom the c c m p e t i t i c r i of Southern 

P a c i f i c of San*-i , and how they would lo se the 

b e n e f i t s o f that compe t i t i on i f the mer.4er were allowed 

to go fo rward wi thou t c o n d i t i o n . 

12 This wasn ' t j u s t a i^eauty c o n t e s t , a l o t c f 

13 me-toos' and I'm f o r th«? t rackaou r i o h t s . This was hard 

1̂  evidence. I n iranv cases seve ra l people appeared. Many 

15 have f i l e d b r i e f s w i t h the Ccmmission. Seme w i l l appear 

16 at the argument t o d a y . Union P a c i f i c ' s respcn.<;e tc t h i s 

17 evident concern o f sh ippers was t c t a i l o r seme trackage 

18 r i q h t s t h a t meet p r e c i s e l y the most ser ious compe t i t i ve 

19 problem presented by t h i s t r a n s a c t i o n and nc more, and 

20 so Union P a c i f i c has proposed t o you the f o l l o w i n g , 

21 Eridcie t rackage r i g h t s I emphasize br idge 

22 because we do not seek the massive r i i h t r j t o serve 

23 shipper t ha t 5F/SP has suggested we dc br idge 

24 trackage r i g h t s across the c o r r i d o r b<--tween Fl Paso and 

25 C o l t c n , and up C a l i f o r n i a t o the Cent ra l Valley or t o 
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the areas where tho Southern P a c i f i c ond Santa Fe 

systems are p a r a l l e l . At p o i n t s where both cf those 

r a i l r o a d s today serve sh ippe r s , at common p o i n t s where 

both r a i l r o a d s can today s< rve a s h i p r e r d i r e c t l y , we 

wculd propose to be able to serve t h a t sh ipper d i r e c t l y 

so as t o main ta in the two c a r r i e r c o m r e t i t i o n t h a t t h a t 

shipper has t cday . As t o any shipper t h a t today does 

not have two c a r r i e r r a i l s e r v i c e , we would not rrcpcse 

t o serve t h a t s h i ' p e r , and thus we wculd not a l t e r the 

present compe t i t i ve s i t u a t i o n w i t h respect tc t h a t 

sh ippe r . So i t i s b r i d g e t rackage r i a h t s w i t h the r i g h t 

to serve commcnly served «-hippers at ccmpcnly served 

po in t s of Santa Fe and Southern P a c i f i c , to which we add 

two vory impor tan t a n c i l l a r y right.-? which w i l l make 

these r i g h t s , we b e l i e v e , * ' f f e c t i v e to preserve 

compe t i t ion and make them v i a b l e f o r Union P a c i f i c 

F i r s t i s the r i g h t to e s t a b l i s h on our own 

Intermodal f a c i l i t i e s t h a t would connect to the t rackage 

r i g h t s l i n e se t ha t we could today serve .a shipper t h a t 

i s c a p t i v e , f c r evamr le , to the Santa Pe l y t ruck cr 

auto hauler or such o the r in t e rmoda l f a c i l i t y as i s 

a v a i l a b l e and yhich we are able to p r o v i d e , j u s t as: 

today the o ther c a r r i e r i n the market . Southern P a c i f i c , 

can do the saire t h i n g and thus prov ide a c o i r p e t i t i v e 

r e s t r a i n t on tf o .'Shipper or cn the r a i l r o a d tha t 
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1'̂ U 

• o therwise has a c a p t i v e shipper t o s e r v o . 

2 Secc rd ly , we would prcpcse the r i g h t t o s i t e 

3 nev i n d u s t r y , new p l a n t s of shippers along the t rackage 

4 r i n h t s l i n e s , and t o serve them sc t h a t j u s t as today i f 

5 e i t he r Southern P a c i f i c or Santa Fe i r able to persuade 

6 a new shipper to l o c a t e his r i a n t on i t s l i n e r a t h e r 

7 than on the o t h e r , i t w i l l get the bus iness , and tha t i s 

8 the compe t i t i on t h a t the record shows e x i s t s . There i s 

9 ccns iderable evidence aboi;t t h i s c o m p t t i t i o n in the 

10 r e c o r d . And that c o m p e t i t i o n would b> e l i m i n a t e d 

11 throuqh the merger. We wculd replace i t w i t h our r i g h t 

12 to s i t e new business and to serve i t i f we are 

13 success fu l i n having the new business l oca t ed along our 

• trackage r i g h t s l i n e . 

15 The Commission's order of o r a l argument r a i s e d 

16 the quest ion cf whether the Unicn P a c i f i c r i g h t s might 

17 be expanded sc as t o have f u l l t rackage r i o h t s , f u l l 

18 l o c a l s e rv i ce r i g h t s i n the C a l i f o r n i a C e n t r a l V a l l e y 

19 between Col ton and La th rop . We ccnsidered tha t when we 

20 submitted our a p p l i c a t i o n . Fcr the reasons tha t I have 

21 i n d i c a t e d , our a p p l i c a t i o n d id not propose d i r e c t r a i l 

22 access t c a l l sh ippers along the t rackage r i g h t s l i n e . 

^̂ ^̂ ^̂  23 We l i m i t e d ourselves t c d i r e c t r a i l access cn ly to those 

shippers t h a t today have d i r e c t r a i l access from both 

25 r a i l r o a d s . And we would .serve the others i f we could do 
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so through intermodal f a c i l i t i e s i f we were able tc 

serve them a t a l l . 

A case could be made that to f n l l y e l i m i n a t e 

the -- f u l l y remedy the e l i m i n a t i o n of c o i r p e t i t l o n , t h a t 

i t would be appropriate t o grant Unicn P a c i f i c the r i g h t 

tc serve a l l shippers located along these l i n e s , and 

th a t i s because i n the Central Valley area, which i . ^ 

l a r g e l y a produce market type of business, there i s a 

considerable degree of source competition t h t i t serves as 

a compe t i t i v e r e s t r a i n t on e i t h e r r a i l r o a d a^iainst 

r a i s i n g the r^tes t o monorol y l e v e l s on i t s ca'^tive 

customers, an*' that source ccmp<-titicn would be l o s t by 

the merger, and i t would he cur intermodal f a c i l i t y 

c o n d i t i o n , though addressing i t does not address i t 

f u l l y as e f f e c t i v e l y as I t cculd be addressed i f we were 

able t o serve the shippers d i r e c t l y , and i f you .«:ee f i t 

to qrant trackage r i a h t s with f u l l access t c those 

shippers. Union P a c i f i c wo^ld serve them, but we are not 

seeking t h a t , and we believe t h a t the proposal we have 

put before you does deal with the a n t i c o m p e t i t i v e 

e f f e c t s that I have menticned here, and serves t o 

ameliorate these e f f e c t s . 

T want to s t r e s s t h a t our c o n d i t i o n s are 

d i r e c t e d to the worst kind of ant l o o m r e t 1 t i v e e f f e c t cne 

can have in t ^ i s business, and that i r the e l i m i n a t l c n 
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5 

11 

' e n t i r e l y of the only r a i l c omnetition t h a t e x i s t s i n the 

2 market, where he ;o frcm tvo r a i l r o a d service to one 

3 r a i l r o a d s ervice. That i s what we address, and we t h i n k 

^ t h a t the case for g r a n t i n ? those trackage r i g h t s i s 

pcwetf u l . 

6 CHAIFMPN GRADISON; Mr. K i l l e r , i n cne c f cur 

7 b r i e f i n g sessions c o n s i d e r a t i o n came UD t h a t we consider 

8 g r a n t i n g the SF/S'̂  t rackage r i g h t s over the U^/MF i n 

9 exchange f o r trackage r i g h t s over the SP/S?, I 

10 recognize t h i s i s not par t of the r e c o r d . I t would te 

h i g h l y unusual a c t i o n , but wculd you mind j u s t 

12 addressing t he very concept of dual t rackage r i g h t s 

13 being granted t i t f o r t a t , so t o speak? 

14 HR , «lLLERi W e l l , i n a sense ycu have a l ready 

15 dene t h a t , ber^use i n the UP/f'P/'-'P merger, as a 

16 c o n d i t i o n to i t s a p p r ' v a i you d id g ran t trackage r i g h t s 

17 t o the Southern P a c i f i c between Kansas C i ty and S t . 

18 L o u i s , a very v i t a l a r t e r y i n the Union P a c i f i c system, 

19 which we r e s i s t e d , but the Commission did grant those 

20 t rackage r i g h t s , and we did go fo rward wi th the merger 

21 n o t w i t h s t a n d i n g t ha t c o n d i t i o n . 

22 Ue also granted t rackage r i g h t s t o the Pio 

23 Grande between Pueblo and Kansas C i t y , and also to the 

24 Katy f o r some nor th - sou th t r a f f i c , so -̂ cme 1,300 mi les 

25 of t rackage r i g h t s were nosed upon the I n i c n P a c i f i c 
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as a c o n d i t i o n t o i t s merger, but perhaps one of the 

mcst c r i t i c a l was the rnec th a t went tc the Scuthern 

P a c i f i c and allowed t h a t r a i l r o a d t o cut 'i''C miles o f f 

of i t s t r a n s c o n t i n e n t a l l i n e and to gain f o r the f i r s t 

time d i r e c t access to St. Louis through the Tucumcari 

rout e. 

So, T would say t h a t i n a sense, ycu 

a n t i c i p a t e d t h a t dual exchange, and now t c ccmplete the 

3ob — 

(General l a u g h t e r . ) 

HR. MILLER; -- i n r e t u r n f o r the approval cf 

a merger which i s many times mTre a n t i c o m p e t i t i v e than 

the one approved in our case. ton have the remedy at 

hand . 

T dc want t o make t h i s p o i n t . I said at the 

beginning you could have — we proposed a s o l u t i o n t h a t 

gives you p r e s e r v a t i o n of c o t p e t i t i o n without the less 

of the merger b e n e f i t s . That i s a very important p o i n t , 

..nd I want t o st r e s s i t . The a p p l i c a n t s have t o l d ycu 

that they a n t i c i p a t e very l a r g e b e n e f i t s from t h i s 

merger, operating savings i n the amount of some ouarter 

of a b i l l i o n d o l l a r s per year, a d d i t i o n a l revenues net 

a f t e r c o s t s , d i v e r s i o n of t r a f f i c which vculd s t i l l be 

s u b s t a n t i a l even a f t e r t a k i n g acccunt of d i v e r s i c n t h a t 

would come from our trackage r i g h t s , and savings i n 
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^ c a p i t a l inves t r rent one time cnly cf ever cne -ha l f 

2 b i l l i o n d o i l a I s . 

^ In cur b r i e f to the Commission, we acknowledge 

those b e n e f i t s wh ich , cn a s imple c a l c u l a t i o n , on a 

5 d iscount cash f l ow bas is they have a ^resent value cf 

about !|3 b i l l i o n , and tha t i s r a t h e r conse rva t ive 

4 

6 

7 because i t i s based on high i n t e r e L t r a t e s . The ra t e s 

8 have ccme dowr now, which would cause the value to gc up 

9 even hi g h e r , f u t the f i g u r e i s s u f f i c i e n t f c r our 

purposes. This i s a $3 b i l l i o n b e n e f i t t r a n s a c t i o n f o r 

the a p p l i c a n t s , and the trackage r i g h t s -- tha t i s a f t e r 

the trackage right's of the Union P a c i f i c are granted. 

Mr. " a r t i n r e f e r r e d t c the p o s s i b i l i t y of some 

suggestion alenn the l i n e s t h a t i f trackage r i g h t s are 

granted, I t h i n k the Ccmmission s t a f f and yourselves 

16 when you look at the d e t a i l s of t h i s v i l l r e a l i z e t h a t 

17 there i s not much t o t h a t , i n f a c t , there i s nothing to 

18 i t . We are t a l k i n g abcut adding cne t r a i n a day each 

way up and down the C a l i f o r n i a Central Valley and two 

t r a i n s a day between El Paso and Colton, and there i s 

10 

11 

12 

13 

14 

15 

19 

20 

21 evidence f rom "*r. Davis of Union P a c i f i c who dea l t w i t h 

22 each of the s c - c a l l e d opera t ing concerns, and shewed 

23 tha t the re r e a l l y was no th ing a t a l l t c bc concerned 

24 abcut , t h a t these are modest r i g h t s i n the context of 

25 the opera t ions ot Southern P a c i f i c and Santa Fe. 
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1 T h e m i i n o o l n t Twant t o m a k e i s , I want t c 

2 address the p r e p o s i t i o n t ha t has been put before you , 

3 the t h r e f . t , i f vou w i l l , or the w a r n l m t h a t i f Southern 

1 P a c i f i c - - t h a t i f Unicn P a c i f i c trackage r i g h t s are 

5 g ran ted , the Si-zs- merger w i l l not go f o r w a r d . *r . 

6 Schmidt, who i s here today, took t h a t p o s i t i c n a t the 

7 h e a r i n g . Fe suggested tha t he would he i n c l i n e d to 

8 recommend agains t i t t c h is board, an i tha t has been 

9 repeated again i n the b r i e f s and in the subBissicnE tha t 

10 I j u s t saw t h i s morn ing . 

11 I d c n ' t t h i n k tha t t h a t ought t o dissuade the 

12 Commission f r c m going the r i c h t t h i n g here , which i s tc 

13 preserve the c o m p e t i t i c n bv g r a n t i n g the trackage 

14 r i g h t s . Mr. Schmidt i n h is annual r e r o r t t o 

15 shareholders released •'-st the o ther day s tressed the 

16 company's commitment t c b u i l d i n g shareholder va lue , 

17 which i s a very f i n e g o a l , and T t h i n k i t can be 

18 achieved. I n t h i s case , t h i s merger r tomises i n c r e a s i n g 

19 s h i r e h c l d e r value o f a present value cf ?3 t i l l i c n a f t e r 

20 i n c l u d i n g the I m p o s i t i c n cf the Unicn P a c i f i c t rackace 

21 r i g h t s . 

2--' Now, i f the Santa Fe/Southern P a c i f i c decides 

23 to r e j e c t the merger and those b e n e f i t s , presumably i t 

24 i s going t o have to decide t h a t there i s something wcrth 

25 more than |3 b i l l i o n t o i t s stockholders t h a t would 
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6 

9 

^ j u s t i f y tha t d e c i s i o n . I d o n ' t t h i n k i t is t h e r e . Mr. 

2 Moates t h i s mcrnina becan the argument by saying there 

3 are no a l t e r n a t i v e s , and 1 dc want to po in t cut t ha t 

^ t h i s i s not a t r a n s a c t i o n t h a t the a p p l i c a n t s can j u s t 

5 walk away f r o m . 

SF/SV owns the Southern T>aclfic T r a n s p o r t a t i o n 

7 Corapany. I t s stock i s held in v o t i n g t r u s t , to bc s u r e , 

8 but i t i s not a merger when you t u r n your tack on i t and 

say t o your p a r t n e r , I am s o r r y . I t owns the s t o c k , and 

I ' ' i t w i l l have to do something w i t h the stock and the 

11 company i f i t decides not to go forward w i t h the merger, 

12 and I suggest to t.*-em and t o the Commissirn tha t i n 

13 making tha t hardheaded business judgment, as Mr. Schir idt 

1* and h i s board c e r t a i n l y w i l l dc , they w i l l be faced cn 

15 one s ide of the equa t ion w i t h an asset tha t they own 

16 which can increase shareholder value by b i l l i o n i f 

they accept the Commission's terms and go fo rward w i t h 

18 the merger, and i f they decide to do something 

19 d i f f e r e n t , they are go ing t o have t o have something e lse 

20 cn the other side o f t ha t equa t ion t h a t i s at l e a s t 

21 equal to %3 b i l l i o n , because I d o n ' t t h i n k they are 

22 going to act i r r a t i o n a l l y . 

23 And tha t i s why we say t ha t there r e a l l y i s n ' t 

24 any c r e d i b l e reason t o doubt t h a t t h i s merger would go 

25 forward even i f the necessary Unicn P a c i f i c proposed 
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c o n d i t i o n s are imposed t o preserve the e x i s t i n g r a i l 

c o m p e t i t i o n . 

CHAIRMAN GPAtTSCN'i Thank you, " r . M i l l e r . 

With t h a t , your t ime ha.s e x p i r e d . 

The Commissicn w i l l take a break f c r an hcur 

and a h a l f , and w i l l resume at 1;15. Thank you . 

(Whereupon, at 11*15 a.m. the Ccmmission 

recessed, to reconvene at 1;15 p . m . , t h i s same d a y , ) 
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a 1 ^ETERNOC^ SESSICN 

2 ( 1 :3C r , p . ) 

3 CHAIRMAN G R A I I S C N ' * We a re now ready t o 

4 c c n t l n u e ou r h e a r i n g . We w i l l b e g i n t h i s p o r t i o n w i t h a 

5 t e n - m i n u t e p r e s e n t a t i o n by M r . Rober t Kharasch o f t h e 

G M l s s o u r i - K a n s a s - T e x a s R a i l r o a d Company 

7 Hr . Karasch . 

8 C A L ARCUMENT OF ROBERT KHAPASCH 

9 MISSCURI-KANSAS-TEXAS RAILRCAD COKEANY 

10 HR. KHAPASCH; Thank y o u , 

11 May i t p l e a s e the Commiss i cn , the MKT's b a s i c 

12 p o s i t i o n t h r o u g h o u t t h i s case i s t h a t i t f a v c r s r a i l 

13 e f f i c i e n c y , i t f a v o r s l e a s t i n t e r f e r e n c e w i t h t h o 

14 c o m p e t i t i v e m a r k e t , b u t I t i n s i s t s t h a t t h e c o m p e t i t i v e 

15 marke t must be m a i n t a i n e d as between r a i l r o a d s . That i s 

16 t h e p o l i c y o f the S t a g g e r s A c t , I t i s t he p o l i c y o f t h i s 

17 C o m m i s s i c n , t c p r e s e r v e r e g i o n a l r a i l c o m p e t i t i o n . I f 

18 p r e s e r v e d , t h e n d a i l y r e g u l a t i o n i s no t needed. 

19 We dc no t f a v o r m o n o p o l y . We dc r e t f a v c r t h e 

20 s e l f i s h n e s s o f the A p p l i c a n t s i n u r g i n g e f f i c i e n c i e s f c r 

21 t h e i r o p e r a t i o n s and no t f o r o t h e r s . We do r e t f a v o r 

22 p r e s e n t i n g g r e a t q u a n t i t i e s of t o t a l l y i n c o n s i s t e n t 

23 t e s t i m o n y t o the Commiss ion , w h i c h we t h i n k i s no t a 

24 p r o p e r way t c approach t h i s l e a r n e d t o d y . 

25 For e x a m p l e , f r o m the A p p l i c a n t s ' a rguments 
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t h i s mcrninq about t r u c k pervasiveness, ycu would not 

know t h a t the testimony of t h e i r t r u c k i n g witness, the 

famous wizard cf t r u c k s , a Mr, Forrest Paker, was 

e x p l i c i t l y t h a t t o r long hauls of heavy ccmmcdities, 

trucks cannot compete wi t h r a i l r o a d s . 

We do not favor meaningless a r i t h m e t i c , vast 

manipulations t y computer which propor.e tc prcve 

r i d i c u l o u s p r e p o s i t i o n s such as t h a t the Santa Fe and 

the Southern P a c i f i c dc net compete. These p r o p o s i t i o n s 

are e v i d e n t l y f a l s e ; they are t r e a t e d as f a l s e i n t h e i r 

own papers, I do recommend tha t F x h i b i t KSC-1 t c the 

Commission's c a r e f u l a t t e n t i o n , 

I ' l l give you an example frcm t h i s i r c r n l n g . 

In the hi'ndred cages of r a r e r ycu were handed t h i s 

• o r n i m by the Applicants there i s an E x h i b i t L which 

purports to t e l l you something abcut motor and water and 

r a i l c c m p e t i t i o n . 

Four t h i n g s I can say now about i t , without 

c f r e f u l a n a l y s i s . F i r s t , t h e areas are c a r e f u l l y 

gerrymandered so as t c inc l u d e other r a i l r o a d s ' t r a f f i c 

so t n a t the SFSP t r a f f i c w i l l not seem so h i e , Seccnd, 

they are based on i n c o n s i s t e n t p r i n c i p l e s of counting 

c o m p e t i t i o n , and t h a t was proved cn the record. T h i r d , 

the A p p l i c a n t s have suppressed t h e i r post-merger market 

shares which were prepared but never introduced i n t o 
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1 test imony i n the case. F c u r t l . , the t a b l e , I t e l i e v e - -

2 and t h i s i s s u t j e c t t o check - - uses t r u c k i n g f i g u r e s 

3 which are known t o he w i l d l y i n f l a t e d and were co r r ec t ed 

^ l a t e r i n the r e c o r d . Truck shares of more than the 

5 n a t i o n a l product of t anger ines and such, 

6 Now, most o f a l l , we dc not f a v c r and the 

7 Commissicn shculd no t favcr c a r e f u l l y meaningless, 

S c a r e f u l l y i n d e f i n i t e promises about undef ined 

9 e f f i c i e n c i e s which w i l l be p rese rved , such promises 

10 culminated i n the s o - c a l l e d E»' se t t lement which i s a 

11 f i a s c o , because i f you read the record you w i l l see tha t 

12 t^e EN i t s e l f says, and t qucte about t h i s pcl iceman's 

13 r o l e ; "We do not b e l i e v e any s u b s t a n t i a l o p p o r t u n i t i e s 

14 e x i s t f o r us w i t h respect t o the policeman r o l e of 

15 t r a f f i c . " 

16 The c n l y reason the PN signed t h a t s o - c a l l e d 

17 se t t lement i s because they feared they would bc cut o f f 

18 from access on e x i s t i n g j o i n t l i n e t r a f f i c , and t h a t ' s 

19 p e r f e c t l y c l e a r i n the Pf' r a p c r s . 

20 Now, t he MKT i s concerned here cn ly wi th 

21 p reserv ing r e g i o n a l r a i l c o m p e t i t i o n tha t wculd te 

22 destroyed by the merger. -'e have c a r r f u l l y t a i l o r e d 

23 what the App l i can t s themselves c a l l a r e l a t i v e l y medest 

24 l i s t of r i q h t r t ha t would no t i n t e r f e r e w i t h EVSF 

25 opera t ions or e f f i c i e n c i e s . This l i s t i s not deal 
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a • 1 breakers , and the Appl i can t s say i t i s not a deal 

2 breaker . A l l t h i s l i s t of f i v e r i g h t s would do i s 

3 provide compe t i t i cn and i t would provide b f t t e r s i n g l e 

4 l i n e c o m p e t i t i c n by the MKT w i t h the f r p l i c a n t s , so t ha t 

5 the p u b l i c would get the t e s t pos s ib l e s e r v i c e . 

6 F i n a l l y , I want t o note f o r the b e n e f i t of Mr. 

7 Scheirman, i f you look at pace 27 o f our r e p l y b r i e f i n 

8 t h i s case, he w i l l f i n d th- ' t the MKT has already 

9 promised to y^u t ha t I t i s q u i t e agreeable t h a t any 

10 r i q h t s awarded i n t h i s case w i l l te sub jec t to 

11 c a n c e l l a t i o n i n a l a t e r proceeding i n v o l v i n g the MKT i f 

12 the Commission should f i n d the r i g h t s are d u p l i c a t i v e cr 

13 otherwise not needed. Tha. i s a w r i t t e n promise, page 

14 27 of the r ep ly b r i e f . 1 repeat i t . 

15 Now, to the Commissicn's q u e s t i c n s . Question 

16 3 - » ; Vhat i s the SESP's a b i l i t y to d i v e r t Mexican 

17 t r a f f i c ? 

18 Answer; The a b i l i t y i s complete , except f o r 

19 o r i g i n s where the UP/MP would have competing serv ice 

20 frcm the o r i g i n t o the same Mexican gateway. Today's 

21 c cmpe t i t i on where the re are e s s e n t i a l l y th ree c a r r i e r s 

22 t o Mexico would he l o s t v i t h o u t the MK*̂  t r a f f i c r i g h t s , 

23 Question 3 -B ; ilow can the SFSP r e c c n c i l e i t s 

24 statements t h a t i t w i l l con t inue to i n t e r l i n e to "ex lcc 

25 wi th previous SPT statements? 
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• 
Answer; You c a . i ' t r e c o n c i l e these previous 

2 s ta tements . At t h i s moment they are a rgu ing before the 

3 Commission i n another case t h a t the r e r t f o r t rackage 

4 r i n h t s - - t h a f n the UF/MF case tha t the rent f o r 

5 t ' j C k a o e r i g h t s should be lower and h t r e t h e j t h i n k i t 

6 should be I n f i n i t e l y h i g h . 

7 The A p p l i c a n t s ' care i s a horrendous t a n g l e cf 

8 I n c o n s i s t e n c i e s . You cannot r e c o n c i l ' ' i t . 

9 Question 3-r,; What MKT t r a f f i c t c Mexicc i s 

10 f oreclosed? 

11 The Commissicn has already discussed the MKT 

12 se rv ice to Mexico i n the UP/MP case, and found t h a t 

13 wit*>cut the Scuthern P a c i f i c the MKT vould be l e f t w i t h 

• no f r i e n d l y c o n n e c t i o n , nc independent access to 

15 Mexico. The record shows, t o answer the Commission's 

16 ques t icn - - re fe rence MKT-20 ' ' a s t l e r , page 05} MKT-27, 

17 Dimmerman, page 3 and U - - 77 percent of the 19^3 cars 

18 t c Hexicc would be cu t o f f . 

19 There i s no quer:t icn tha t these cars would be 

20 cut o f f . There i s no ques t icn cf the SFSP p c l i c y cf 

21 c u t t i n g o f f access. They d o n ' t cut o f f access t o be 

22 e f f i c i e n t , bu t t o keep a l l t r a f f i c on t h e i r own l i n e s . 

23 even i f i t ' s i n e f f i c i e n t . 

24 Read Mr. McNear, t r a n s c r i p t ' i80 . Look at the 

^mKm Scuthern P a c i f i c present t a r i f f s now in f c r c e , d iscussed 
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i n " r , Noser's statement in KKT-21; t';e present t a r i f f s 

f o r e c l o s e any c o m p e t i t i o n . They do net a l l c w anyone tc 

connect w i th the SP 1f the SF serves o r i g i n tc 

d e s t i n a t i o n , 

P u r i m the Jiearinq i n June 1980, the Santa Fe 

publ i shed a t a r i f f t h a t c lo se r c i l l but i t s l i n e s an'' the 

SP, I t ' s e f f e c t i v e against everybody except i t s e l f and 

the SP, Closer a l l i t s l i - ^ e s , a l l c o i p r e t i t l v e access 

where they could car ry the ca rgo , and no cne else i s 

a l lowed t o . 

Now, Question 3-0; What i s the e f f e c t on the 

TexHex i f ."KT : f t : the r i g h t s t o Mexico? You must 

understand the geography a l i t t l e he re . The cnlv 

Independent r a i l r o a d t ha t the TexMex would be a l lowed to 

connect to when i t got to San A n t o n i o , Texas i s the 

MKT. Cnly three r a i l r c a d s s e r v i n g San Anton io ; the MKT 

i s the independf-'n t one. 

We th ink the MKT i s t;,e b e t t e r chcice f c r the 

long haul t r a f f i c operat 1 on a 11v and w" havo expla ined 

why. Bet ter as a long haul r a i l r c a d able t c handle the 

t r a f f i c , but the connection would he the same. 

We have a l ready agreed to wcrk together i f the 

MKT gets the m h t s . We w i l l work together to 

in terchange t r a f f i c . Ihos^ arrangements are made. 

Question 0* Wh'it southwest Kancas g r a i n 
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1 c o m p e t i t i c n wculd he l o s t through the merger? 

2 I r e a l l y do not knew what e . idence was 

3 r e f e r r e d t o by DCT counsel t h i s morning. I do not knov 

^ what pa'-t of the record she was t h i n k i n g abcut . Ycu can 

5 t r u c k g r a in around Kansas, but i t c o s t s . The measure o f 

6 the monopoloy achieved by having exc lus ive t a i l s e rv ice 

7 i n southwest Kansas, t h a t monopoly i s measured by the 

8 cost of t r u c k i n g out of the mcnopolv 5irea . I t may t t i n 

9 some cases 25 or '̂ O cents a bushe l . Tha t ' s a l o t to a 

10 farmer these days. 

11 Discussion of t h i s i n C 'Mary 's t e s t imony , 

12 MKT-38. 

13 The compe t i t ion between these two l i n e s i s 60 

14 or 70 percent cf the SP g r a i n t r a f f i c . Tbe SF c a r r i e s 

15 back t o Hutchinson, which i s a t e r m l n - i l r c l n t f o r 

16 d i s t r i b u t i o n , and i t c a r r i e s down s c u t h . I t s 

17 d e s t i n a t i o n s are the Gulf and f iu tch inscn or f or 7C 

18 percent of i t s t r a f f i c . 

19 You would lose a l l g r a i n c o m p e t i t i c n , r a i l 

20 c o m p e t i t i o n f c r g r a i n and g r a i n must wove by r a i l . You 

21 would lose a l l the c o m p e t i t i c n i n .southwest Kansas, p lus 

22 more, because the more i s the e x c l u s i v e dea l ing 

23 c o n t r a c t s whicli these Appl i can t s always m a i n t a i n , 

24 c h i l l i n g any Iroader ccm t i t i o n , t y i n g t h e i r monopoly 

25 beyond the monoooly a rea . 
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a 1 T h a t ' s my t i m e . Thank v^u . 

2 CliAIRMAN GRAEISCV* C o n t i n u i n g , we w i l l now 

3 hear f r c m C h a r l e s H , W h i t e , J r . c f t h e Texas Mexican 

4 Ra i lway Company. M r . W h i t e , you have t e n m i n u t e s , 

b CRAl ARCUMENT CF CHARLES H . WHITE, JR. 

6 THE TEXAS MEXTL'^N PAILWAY COMF.̂ NY 

7 MR. WHITE; May i t p l ea se t h e C c m m i s s i c n , my 

8 name i s C h a r l e s W h i t e . I have t h e c r i v i l e g e of 

9 r e p r e s e . i t i n g TexMex i n t h i s p r c c e e d i n n . 

10 I w i l l address your s p e c i f i c q u e s t i c n s hu t I 

11 t h i n k , s i n c e Texas Mexican R a i l w a y i s no t a f r e q u e n t 

12 p a r t i c i p a n t b e f o r e t h e Agency , i t w o u l d be wcr th t h e 

13 d i v e r s i c n o f a few io inu te s t c t a l k abou t TexFex and i t s 

14 r o l e i n t h i s c a se . 

15 TexMex i s a 1 0 0 - y e a r - c l r i r a i l w a y p r o v i d i n g 

16 e s s e n t i a l s e r v i c e s l i n k i n g t h e Mexican r a i l r c a d system 

17 t o t h e U n l t u d S t a t e s r a i l sys tem i n T e x a s . I t o p e r a t e s 

18 a . - i n g l e l i n e r u n n i n g f r o m Laredo on t h e Mexican h e r d e r , 

19 t o Corpus C h r i s t i on t h e f ' - u l f , where i t connec t s w i t h 

20 b c t h t h e S o u t h e r n P a c i f i c and new t h e Unicn P a c i f i c . 

21 I t i s an overhead c a r r i e r . I t i s dependent 

22 upon i t s c o n n e c t i n g U . S . c a r r i e r s f o r t h e g r e a t v a s t 

23 b u l k o f i t s t r a f f i c . As < r e s u l t o f t h i s p r c c e e U i n g , 

24 TexMex w i l l l o s e i t s c n l y n e u t r a l c o n n e c t i o n - - S o u t h e r n 

25 P a c i f i c . S o u t h e r n P a c i f i c w i l l be subsumed i n t o a 
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1 megasystem, and here 1 would l i k e to d i f f e r from my 

2 f r i e n d , Mr. M a r t i n . TexMex's ccneerns i n t h i s case, and 

3 I t h i n k the way we made t h i s case , are i n the nature of 

* the h o r i z o n t a l c o m p e t i t i o n - r e d u c i n o merger along the 

5 Mexican/U.S. torder . 

6 As a r e s u l t of t h i s p roceed ing . Southern 

7 P a c i f i c , SPSF, w i l l reach every s i n g l e r a i l gateway i n t o 

8 Mexico except Laredo. 

9 TexMex w i l l be put i n the awkward and 

10 untenable p o s i t i o n of being a r e g i o n a l r a i l r c a d wi th 

11 each o f i t s U.S. connect ions now i n a megasystem w i t h 

12 t h e i r own s i n g l e system r o u t i n g i m p e r a t i v e s . Union 

13 P a c i f i c a l ready has taken the l i o n ' s share of the 

14 t r a f f i c movint; over Laredo, and we submit the reccrd i s 

15 r e p l e t e w i t h evidence showing t h a t SPSF seeks to compete 

16 wi th Unicn P a c i f i c by d i r e c t hauls t o i t s own s i n g l e 

17 system d i r e c t l y - s e r v e d Mexican gateways. 

18 Where does t h a t leave TexMex who i s dependent 

19 upon overhead t r a f f i c ? I t leaves TexMex in a 

20 v u l n e r a b l e , c r i t i c a l , d i sas t rous p o s i t i o n . We propose a 

21 simple n e u t r a l s o l u t i o n tc the s i t u a t i o n tha t we are i n 

22 TexMex wants cnlv a n e u t r a l r i g h t t o reach another 

23 r a i l r o a d - - the K a t y , and t o reach them i n San A n t c n i o . 

24 He are asking f o r b r i d g e r i g h t s over l i t t l e - u s e d l i n e 

25 which the A p p l i c a n t s ' top management have admit ted w i l l 
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1 not be a deal s t oppe r . 

2 At the .<;ame t ime , the top cctbinet o f f i c i a l of 

3 Mexico wi th s p e c i f i c j u r i s d i c t i o n over r a i l r c a d s , Mr. 

4 Vasquez, and United Sta tes Secretary of A g r i c u l t u r e 

5 supported Tex^ex'^ modest request t o ma in ta in 

6 compe t i t i on i n tho U.S.-Mexico r a i l market . 

7 I want to r e i t e r a t e at t h i s po in t before I 

8 t u r n to the q u e s t i o n s , tha t TexMex views the case frcm 

9 i t s pe r spec t ive and i t s marketplace as a h o r i z o n t a l 

10 c c m p e t l t l o n - r e d u c i n g p roceed ing . 

11 Now, t u r n i n g t c t he a b i l i t y t c d i v e r t t r a f f i c , 

12 we t h i n k the record i s c l ea r t ha t the Appl i can t s see as 

13 t h e i r f i r s t market ing c p p c r t u n i t y -tnd indeed 

14 Hr. Edwards and Mr. F i t z g e r a l d have t e s t i f i e d to t h i s 

15 e f f e c t - - the a b i l i t y to reach d i r e c t l y the Kexico 

16 border c r o s s i n g s . 

17 What does t h a t mean f c r T"x*'ex? I t means 

18 TexMex as a j o i n t l i n e reacher of the border w i l l be 

19 e l i m i n a t e d . !icw w i l l the ' p p l i c a n t s compete wi th Union 

20 P a c i f i c i n the i n t e r n a t i o n a l U.S.-Mexico r a i l t r a f f i c ? 

21 Simply by r o u t i n g the t r a f f i c over t h r i r cwn 

22 d i r e c t l y - s e r v e d gateways. 

23 What can we point to as evidence f c r t h i s ? 

24 TMC-1, which i s i n the r e c o r d , c l e a r l * ' shews tha t the 

25 Southern P a c i f i c views i t s e l f as the predcminant r a i l 
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9 

10 

1 c a r r i e r i n t o ^'exico. That predominance w i l l he e'-hanced 

2 by t h i s case nnd i t w i l l a l l cw the A p p l i c a n t s to use 

t h e i r p r e f e r r e d " r a i l cro.-^s i ngs," i . e . , t h e i r own s i n g l e 

^ system r a i l c r o s s i n g s . 

5 What means w i l l the App l i can t s use tc reach 

the marketplace i n Mexico? T h e y ' l l put toge the r the 

7 Santa Fe's va^:^ g a t h e r i n g o p p o r t u n i t i e s f c r g r a i n w i t h 

8 Southern P a c i f i c ' s preponderance of d i r e c t - s e r v e d border 

cross ings to create s i n g l e system se rv i ce i n t c Mex icc . 

And when w i l l t f i a t happen? I t w i l l happen Ccuasupc, the 

11 buying agent of Mexico, has withdrawn i t s e l f from the 

12 buying r o l e . The buying r o l e f o r g r a i n i n M e i c c has 

13 been p r i v a t i z e d , i t has been i ndi v i d u a l l z t d , i t Fas been 

14 taken cut of the Mexican '.-overnment, 

15 Where does tha t leave TexMex? I t leaves 

16 TexMex v u l n e r a b l e . I t leaves TexMex's e s s e n t i a l s e r v i c e 

which has beer i n ex i s t ence f o r a hundred years very 

18 much i n doubt , 

19 What i s the cumula t ive e f f e c t o f t h i s case cn 

20 TexMex? I t ' s d i s a s t r o u s , Tex'^ex submit ted a t r a f f i c 

21 study which shewed c u m u l a t i v e l y mere than 5*3 percent of 

22 i t s gross revenues being l o s t to both the Unicn P a c i f i c 

23 and the SPSF merger. 

24 CHAIRMAN GRADISC.v; Mr. Whi t e , i f t h i s merger 

25 does not take p l a c e , where w i l l the TexMex stand when 
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a 1 t h i s change i n the c o n t r o l of the s e l e c t i c n cf the g r a i n 

2 d i r e c t i o n takes place, or *-he grain shipments takes 

3 place? 

4 MR. WHITE* I f the merqer does not take p l a c e , 

5 TexMex's - - I don ' t f o l l o w ycur g u e s t i c n . 

6 CHAIRMAN GRACISCN* You sa id when w i l l these 

7 problems occur , and you said when Mr . Conasupo o f Mexico 

8 when the Mexican Government's r o l e i s no longer 

9 r e l a t e d to the d i r e c t i o n of the sh ipments , the 

10 de t e rmina t ion of how the g r a i n i s moved. And t h e r e f o r e , 

11 there would be no o b l i g a t i o n to use TexMex whatsoever. 

12 i n the event tha t the merger were not tc take 

13 p l ace , would t h i s not occur at any ra te? 

14 MR. WHITE; TexMex wculd he l e f t p r e c i s e l y 

15 where i t i s today , dependent on i t s «~onne ct i c n s , and 

16 t h a t i s p r ec i s e ly why we are asking f c r trackage r i g h t s 

17 t o make a new connect ion w i t h another c a r r i e r . 

IB CHAIRMAN GRADISCN; This i s un re l a t ed to t h e r 

19 merger i n f a c t . 

20 MR. V.HITE; What i s unre la ted? ^he Conasupo 

21 change? 

22 CHAIRMAN GRACISCN; Tha t ' s c o r r e c t . 

23 MR, A H T T E ; NO. I t i s d i r e c t l y r e l a t e d t o the 

24 merger i n the sense t h a t la rcdo i s no longer an 

25 automatic en t ry r o i n t i n t o Mexico., The Mexican g r a i n 
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1 i m r o r t e r s now can choose ;in y gateway thoy want, and w i t h 

2 Scuthern P a c i f i c s e rv ing every Mexican r a i l gateway w i t h 

3 tho excep t ion cf Laredc, the o p p o r t u n i t i e s f c r d i v e r t i n g 

^ away f rom Tex'*ex are mult i r - l i e d , 

5 I t ' s a matter of t i m i n g . I t ' s a happenstance 

6 t h a t happened along p r e c i s e l y when t h i s merger i s t ak ing 

7 p l ace , which doubles the v u l n e r a b i l i t y of TexMex, 

8 TexKcx must increase i t s i n t e r l i n e s w i t h 

9 Southern - ' a c i f i c s imply to ma in ta in a s t a t u s quo. Unicn 

10 P a c i f i c has turned out to be such an e f f e c t i v e s i n g l e 

11 svstem compet i tor over the Laredo gateway, t ha t TexMex 

12 dur ing the pendency o f t h i s very hear ing las l o s t a 

13 t h i r d of i t s t r a f f i c movino over the b r i d g e , a t h i r d c f 

14 i t s market share moving throuqh Laredo, 

15 TexMex must work w i t h a connect ing road , 

16 s imply t o main ta in the s t a t u s quo, and e v e r y t h i n g t ha t 

17 we've seen i n the record in terms o f r a r k e t i n a p l a n s , 

18 market ing o b j e c t i v e s , and s i n g l e system impera t ives 

19 p o i n t s out t o us and, I be l ieve i n a f a i r r e a d i n g , t o 

20 the Commission tha t the market ing s t a f f of the 

21 App l i can t s w i l l do e v e r y t t i i n g i n t h e i r power to main ta in 

22 s i n g l e system r o u t i n g i n t c Mexico; i . e . , to the 

23 detr imenv of T-xMex. 

24 I ' d l i k e to tu rn b r i e f l y to the ques t i cn c f 

25 whether TexMex or MKT should be awarded the trackage 
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r i g h t s . Mr. Kharasch was r i g h t ; we both have aoreed tc 

work t o g e t h e r , no matter »-ho cets ther", but we submit 

tha t TexMex i n i t s unique h i s t o r i c t e l e as a r e g i o n a l 

c a r r i e r s e rv ing a c r i t i c a l border crossinG probably i s 

the best c a r r i e r to extend i t s routes up i n t o 

San Antonio tc preserve i t s v i a b i l i t y f o r the f u t u r e . 

I wcnld l i k e to c lose my aruument by s imp ly 

saying t h a t TexMex f o r a hundred years has provided 

e s s e n t i a l s e r v i c e , l i n k i n g the r a i l svsteirs cf the 

United Sta tes and Mexico. I t asks f o r nond i s rup t ive 

n e u t r a l r e l i e f and I t need net be j e o t a r d i 7 e d by having 

i t s two connect ions w i t h megasystems the cn ly 

ccnnec t icns t h a t i t has . 

We humbly and u r g e n t l y ask t o r the simple 

ncn-dea l - s topp ing r e l i e f of making a connect ion i n 

San Antonio wi th Ka ty . 

Thank you . Your Honor. 

CHAIRMAN GRADISCN; Thank ycu , Mr. White . 

Our next witness i s Joseph , 'uertach of the 

Kansas C i t y Southern Railway Company and Louisiana and 

Arkansas Railway Company, 

H r . Auerbach, ycu have ten minutes . 

CHAL ARCUfENT OF JCSFPH AUERFACH 

THE KANSAS CITY SCUTHJPN RAILWAY CCMPANY AMD 

LOUISIANA ANE ARKANSAS PAILVAY COKFA.WY 
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1 MR, .fUERPACii* "adam Chairman, members of the 

2 Ccmmissicn, r a i l t r a n s p c r t a t i o n i s , of course, unique i n 

3 a n t i t r u s t law. This stems from the i m p o s s i b i l i t y cf 

* a c q u i r i n g e f f e c t i v e i n t r a n o d a l r a i l access to 

5 com p e t i t i v e markets, 

6 No matter how necessary or appropriate i n the 

7 p u b l i c i n t e r e s t , b u i l d i n g a competitrve p a r a l l e l r a i l 

8 system i s a casualty cf h i s t c r y , 

9 That brings on three r e g u l a t o r y c o r o l l a r i e s 

10 c o r o l l a r i e s . F i r s t , ycu should not destrcy p a r a l l e l 

11 r a i l sy.stems when the r u b l i c i n t e r e s t r e q u i r e s 

12 competition unless there i s an overwhelmino ether set cf 

13 circumstances and t h a t , ot ccurse, i s what ycu are t o l d 

14 e x i s t s here tcday w i t h respect t o the Southern P a c i f i c . 

15 I in t e n d to address t h a t p r i n c i p a l l y i n my 

16 argument. 

17 Seccndly, i f these circumstances dr e x i s t , ycu 

18 must s t i l l be sure to i n s t a l l an e f f e c t i v e r a i l 

19 s u b s t i t u t e . 

20 And, t h i r d , when ycu design the s u b s t i t u t e , 

21 you must be sure to creat-.- e f f e c t i v e competitive r a i l 

22 access to the monopoly which has otherwise been 

23 c r e a t e d . 

24 T r a d i t i o n a l l y tho s u b s t i t u t e has been achieved 

25 by r e q u i r i n g trackage r i g h t s . You have r i g h t s over the 
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monopolist l i n e ; hence, ycu are a c o m r e t i t o r . That 

s o l u t i o n , however, as you have heard today may e n t a i l 

ope ra t ing i n t e r f e r e n c e an'̂  i t may a f f e c t adversely the 

pub l i c and p r i v a t e b e n e f i t s a n t i c i p a t e d by th.' merger. 

In t h i s p roceed ing , KCS has ntoposed an 

i n n o v a t i v e , mere e f f e c t i v e s u b s t i t u t e than a blanket 

grant of t rackage r i g h t s . Fcr opera t ions east of 

Houston where KCS now operates e f f e c t i v e l y , i t seeks 

trackage r i g h t s which would make i t an e f f e c t i v e 

compet i to r f o r the combined system which i t new cannct 

do. 

I t proposes nest o f Houston, where the mercer 

produces i t s savings - - the merger savings a r e n ' t 

produced east of Houston — i t proposes a system which 

wculd be whol ly consonant w i t h the A p p l i c a n t s ' 

opera t ions i n v o l v i n g simply the t i g h t of KCS to make i t s 

own c o m p e t i t i v e r a t e s to shippers which tbe Appl ican ts 

would be r equ i r ed t o serve. 

I f i m i t a t x o n i s t h e s i n c e r e s t f c r i r of 

f l a t t e r y , KCS ought t r be f l a t t e r e d because the BN 

coopera t ion agreoment produces t ha t very srame r e s u l t i n 

concept , but net in p r a c t i c e . In p r a c t i c e ycu have t h i s 

s i t u a t i o n ; KCS, w i t h e x a c t l y the sa.^'- p r i n c i p l e 

approach, would be an e f f e c t i v e compot i t c r . PN, we 

must submi t , would n o t . 
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You heard i n response t o a nues t i cn asked t h i s 

mornin-J hew i t would work , am! you were t o l d , assume I fC 

percent of v a r i a b l e c o s t , and tho i p p l i c a i t s ra ise the 

ra tes above i t ; PN would then be able to step i n as a 

pol iceman. But the s i g n i f i c a n t t h i n g i s t h a t the system 

average cn the Santa Fe tcday i s 103 r e r cen t cf v a r i a b l e 

c o s t , so you've got a spread between 100 and vhatever 

t h i s impinges under the BN agreement. That would net te 

t r u e under KCS's r r o p o s a l . 

KCS r ro rosos t c pay f c r the s e r v i c e and i f i t 

c a n ' t reach agreemt-nt w i th the A p p l i c a n t s , whatever the 

Commission says i s the proper payment i s what KCS wculd 

d c. 

I said t ha t J would address p r i n c i p a l l y the 

ques t icn c f the Southern P a c i f i c v i a b i l i t y and the whcle 

ques t ion of whether there are c i rcumstances here which 

would cause ycu t o approve t h i s mery-er. 

CHAIRMAN GRACISC!4; As you do t h a t , I ' d l i k e 

t o ask , i s n ' t your independent ratemaking a u t h o r i t y 

request more extensive than the Commission has ever 

imposed? And why should a merger proceeding be the 

v e h i c l e f o r such a massive market ex tens icn? 

MB. AIIERBACE* Yes, i ndeed . Madam Chairman. 

I t i s c e r t a i n l y i s much mere ex tens ive and l e t me 

e x p l a i n why. l e t re e x p l n i n the d i f f e r e n c e with 3*! i n 
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a 1 t ha t r ega rd . 

2 How irucb t r a f f i c i s sub j ec t t c t h i s k ind c f p. 

3 system j f independent ratemaking? Tht E'-' t akes a very 

4 t i n y segment and t h a t ' s a l l t ha t w i l l a p p l v , hut t h a t 

5 doesn ' t an e f f e c t i v e c o m p e t i t o r . 'in e f f e c t i v e 

6 compet i tor hp.'; got t o te able t o o f f e r i t s s e rv ices over 

7 an e n t i r e range t o a s h i p p e r . 

8 The shipper who i s t o l d ve can take comno-lity 

a A but not commodity B under the aereement i s ni >. ^;oing 

10 to use the compe t i to r a t a l l . That i s the PN p r o v i s i o n 

11 i n t h e i r compe t i t i ve ayrcmoent. Not so i n KCS, KCS 

12 wants the r i g h t t o serve a l l commodities at ccmmcn 

13 p o i n t s . I s tha t more than you 've ever done before? • 14 Yes, I t h ink i t i s . 

15 Is i t adapt ive to t h i s kind of a merger? Yes, 

16 i t i s . Why? I t docs not compete o p e r a t i c n a l l y . And so 

17 Icng as they dcn ' t go above t h i s area of f a i r p r o f i t . 

18 you are not going t o he able t o ccmpete. I t ' s when t h r y 

19 do get i n t o that area t ha t wc can c rea te compe t i t i ve 

20 r a t e s . 

21 Why i s t ha t so? Because we do have to pay f c r 

22 the s e r v i c e . We w i l l have tc pay f c r the se rv ice cn 

23 the basi.- t h a t you t h i n k I ' ' f a i r . O b v i o u s l y , v a r i a b l e 

24 ccst - - and we've sa id a f a i r r a t e of r e t u r n . And sc 

25 when you determine t h a t , then we are in the business of 
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1 being able t o comrete acrrss the whole gamut ef t r a f f i c . 

2 Now, i f y o u ' r e n o t , i t does not wcrk . 

3 F r a n k l y , i t doesn't work . Ve have got to have enough 

* t r a f f i c tc make i t work . ^nd tc be able te dc t h a t , we 

5 have got to have J system t h a t w i l l work across the 

6 board . 

7 Southern P a c i f i c v i a b i l i t y . You've heard cne 

8 approach t o i t t h i s morni'>^ and some of my col leagues 

9 who are opponents have given ycu some f a c t s . There i s 

10 another view from the h r i d . i e , the b r idge on which I 

11 s t a n d . Scuthtrn P a c i f i c has not shown any signs of the 

12 bankruptcy t ha t has been a l l eged to you t c d a y . Indeed, 

13 i n IS^fS i n the summer at the t a i l end of t*"e hea r i ngs , 

14 the CEC cf the h o l d i n g company, when asked about 

15 v i a b i l i t y , sa id Southern P a c i f i c i s bankrupt r i o h t now. 

16 That was the summer of '8 = . 

17 Nov, i f t h a t wero t r u e , c e r t a i n l y i t ' s 

18 m a t e r i a l . ^ t i s a l l eged here t o be m a t e r i a l . I f i t 

19 were m a t e r i a l , why d i d n ' t they f i l e an 8 (k ) r epo r t w i t h 

20 the SEC? Why doesn' t i t show up in t h e i r 10(k) r e o o r t s 

21 o f the SEC? Vhy doesn ' t i t show up i n t h e i r r epor t s 

22 w i t h ycu? You won' t f i n d i t anywht^re. 

23 You've heard today that at the t ime of the 

24 c o u r t p rcceed in j cn whether the ho ld ing ccmpany shculd 

25 be pe rmi t t ed to acqu i r e S^'T, they were only t h i n k i n g c t 
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a r e l a t i v e l y short term. The fact remains, the 

testimony thev gave then in court , i f you .111 bear with 

me for jus t a moment, was as f e l lows; "Ŝ T̂ kith i t s 

stock in t rus t w i l l be as i t i s today, a s i g n i f i c a n t and 

f i n a n c i a l l y vlab] business ." And they didn't l i m i t 

i t . "SPT cn i t s own has an asset base and the f i n a n c i a l 

capacity to net merely s u r v i v e , but tc v icorcus lv 

competf> with ether la 'ge western r a i l r c a d s and meter 

c a r r i e r s . " That was the ir tes t lmrny. 

Kow, they added to that Morgan Stanley's 

testimony. Morgan Stanley s a i d , "SPT can be expected to 

be f i n a n c i a l l y viable ever the next several years ." 

Nov, maybe that ' s what they have reference t c . k e l l , 

what's happened in the next several years? 

Take a look at the exhibi t that wat handed up 

to Tou th i s morninq by them. Exhibi t P. Now, Fxhib i t P 

i s depreciation accountiny, nhich i s what appl ies here . 

Exhibi t A i s "H" accounting which doesn't a r r l Y . ^''d 

under depreciation acccunting, in 1983 SET covered i t s 

fixed charges 1.33 t imes . 

I n c i d e n t a l l y , i t has very high ratings on It.s 

debt. In 1980, 2.52 times; 1985, i t s bad year , 2.0C 

times. This i s the r a i l r c a d which they say i s ready for 

bankruptcy. 

I f you w i l l look at the 10(k)s which they did 
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f i l e w i t h the r:"C i n f a r c h o f 1586 f o r the year 19P5, 

you w i l l see t \ e f o l l o w i m ; In 19«S, SPT had o p e r a t i n g 

revenues of f l . S b i l l i c n versus f l . ' i b i l l i o n in •S3. I t 

had income be fc re taxes of f l ' ^ 0 m i l l i o n , cr four t imes 

t h a t of 1 953 . Tt had net income of f l S r i l l i o n versus 

|32 m i l l i o n i n 1?=<3. 

CHAIRMAN GRAniSCNi As we step i n t o the l a s t 

moment here , T'd l i k e to ask how would you ccme out i f 

t h i s merger were disapproved? Vould you be b.^tter o f f ? 

Judging from the c o n d i t i o n s which you have requested , 

you miqht a c t u a l l v come out b e t t e r i f the merger i s 

g r a n t e d . 

MR. AUERBACH; Madam Chairman, f a i r q u e s t i o n . 

Right now we arc ? f r i e n d l y connect ion wi th Santa Fe cn 

east-west t r a f f i c . " i j h t now we are a f r i e n d l y 

c c n n e r t i c n w i t h Southern P a c i f i c cn nc r th - scu th 

t r a f f i c . Thi.=^ i s what we lose i n t ha t sense. 

And we t h i n k tha t whe^e the p u b l i c I n t e r e s t i s 

so i n v c l v e d and where we play t h a t k ind of prominent 

r o l e , we shoulc' not be put i n the p o s i t i o n of having 

n o t i n g come o t t o f t h i s except a s i n g l e l i n e . 

CHAIRMAN GRACISCS'* Which i n your p r e f e r e n c e , 

the g r a n t i n g or the den ia l? 

HR . AUE v̂BACH; '̂ 'u r preference i s f o t you t c 

observe the Pepartnent of J u s t i c e a b j u r a t i o n here and 
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deny t h e m e r g e r . ''"hat i s o u r p r e f e r e n c e . 

Sow, i n t e rms o f what ycu a r k c d 

Ms. K o o p e r s t e i n t h i s m o r n i n g , l e t me say Fenver and Pie 

Grande Western has a u t h o r i r e d me t o s j y t c you t h e v 

would be i n t e r e s t e d i n the n c r t h e r n segment c f t hose 

l i n e s , o f SPT's l i n e s . And I am a u t h o r i z e d t o say t o 

you t h e KCS wculd be i n t e r e s t e d i n t h e s o u t h e r n segmen t s . 

CHAIRMAN GRACISCN* Ckay. . v e i l , t i m e has 

e x p i r e d . I ' v e been t i g h t w i t h eve rybody e l s e , I am 

g o i n g t o have to he t i g h t on ray own q u e s t i o n s . 

MR, AUEPPACH; I t h o u g h t you were g o i n g t c 

p e r m i t me to buy t h e r a i l r o a d , 

CHAIRMAN GRACISCN; Cur n e x t w i t n e s s w i l l t e 

Thomas Greene c f the O f f i c e o f t h e A t t o r n e y Genera l o f 

the S t a t e o f C a l i f o r n i i , 

ORM ARGUMENT CF THOMAS GREENE 

OFFICE OF THF ATTORNEY GENERAL OF THE STATF CF C A I I f C F N I A 

MR. GREENE; Thank y o u . 

May i t p l e a s e the Commiss ion , Thomas Greene 

w i t h t h e A n t i t r u s t S e c t i o n o f t h e C a l i f o r n i a Department 

o f J u s t i c e on b e h a l f o f C a l i f o r n i a ' s A t t o r n e y G e n e r a l , 

John Vandekamp. 

The p o s i t i o n o f t h e A t t o r n e y Genera l o f 

C a l i f o r n i a i s t h a t t h i s merger r e p r e s e n t s a s e r i o u s 

t h r e a t t o C a l i f o r n i a , absent t h e i m p o s i t i c n by t h i s 
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1^0 

9 

10 

11 

14 

1 Ccmmissicn o f the Union P n C i f i c c o n d i t i o n s and the CRC 

2 c o n d i t i o n s . 

3 We t h i n k i t i s c r u c i a l f o r the Commission tc 

^ r e a l i z e the nature of the p r i z e t h a t '^anta Fe and SF 

5 seek t o d a y . In our own s t ^ t e , IOC percent of the 

6 southern t r a f f i c i n the scuthern San Joaquin V a l l e y , ICO 

7 percent of t he t r a f f i c east of Los Anaeles which 

8 inc ludes the c r u c i a l I m p e r i a l and C o t e l l a V a l l e y s . 

Together these areas represent i n a g r i c u l t u r a l products 

a lone , something i n the range of | 6 b i l l i c n i n 

p r o d u c t i o n , most of i t exported out of C a l i f o r n i a every 

12 year, much of i t moving over r a i l t r a n s i t . 

13 In general i n C a l i f o r n i a , t h i s merger wculd 

represent lOH percent market share f o r approximately 

15 o n e - t h i r d of C a l i f o r n i a ' s t r a f f i c and approximate ly 8C 

16 percent of the r e s t . I t a lso represents the c r e a t i o n of 

17 monopoly power i n our s i s t e r s t a t e s , cr v i r t u a l l y 

18 monopoly power i n our s i s t e r s t a t e s of Arizona and 

19 New Mexico. 

The e f f e c t of t ha t on our own s t a t e , as 

21 i n d i c a t e d t h i s morning i n t he tes t imony o f the CFUC 

22 r e p r e s n t a t i v e c i t i n g the Wil l iams s t u d y , i s an 

23 approximate Oi percent increase i n p r i c e s i n 12 

24 d i f f e r e n t commodi t ies , the ccmmodities c l c s e l y s t u d i e d . 

25 This i s gene ra l l y cons i s t en t w i t h the f i n d i n g s 
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i n the Levin and Pittman s t u d i e s which were submitted t v 

ether p a r t i e s . 

For cur own s t a t e , key commodities vhich v i l l 

be a f f e c t e d include oranges, c o t t c n , v i n e , chemicals ano 

petrochemical r r o d u c t s . 

In s h o r t , what is being created here may net 

be the octopus of ages past t h a t dominated t r a f f i c i n 

C a l i f o r n i a , but you are being asked t o gr a n t 

e x t r a o r d i n a r y l a r k e t pcwer t c t h i s new mecasystem. 

We believe and we j o i n with the C a l i f o r n i a 

Public U t i l i t i e s Commission in reouesting ycu to grant 

the UP and DRC c o n d i t i o n s . We t h i n k t h a t , c o n s i s t e n t 

with the t e s t i m c i y given t h i s morning, t h a t ycu can 

create c c m p e t i t i o n , you can allcw c o m p e t i t i v e forces tc 

r e s t r a i n p r i c e increases and the market pcwer which 

would be created by t h i s merger s u f f i c i e n t l y so th a t the 

•erger cculd qc through and you could allcw what i s 

c l e a r l y a weak s i s t e r i n the r a i l r o a d i n d u s t r y t o 

continue and in f a c t t h r i v e . 

Put i t i s e s s e n t i a l t h a t c o m p e t i t i v e f o r c e s 

consistent w i t h the mandate of the Staggers Act and the 

0-Ps Act be allowed t o push prices down. Ctherwlse we 

w i l l be l e f t with a s i t u a t i o n i n which r a i l p rices w i l l 

be allowed t o r i s e t o the approximate average long run 

prices of t r u c k i n g , which w i l l mean s i g n i f i c a n t 
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1 increases a l l across the hoard f o r a l l of t he t r a f f i c 

2 coming out dynamic Sunbelt s t a tes of C a l i f o r n i a , 

3 Ar izona , and ^ev Mexico. 

^ With s p e c i f i c re fe rence t o the quest ions posed 

5 by the Ccmmission, w i t h respect t c 2 - ' , c c n s o l i d a t i o n in 

6 the c e n t r a l c o r r i d o r , we j o i n w i t h o thers t h i s mornino 

7 who have i n d i c a t e d t h a t App l i can t s have sa id d i v e r s i c n 

8 w i l l represent a^ r rox ima te ly 2' p e r c e n t . The W i l l i a m s 

9 study i n d i c a t e s t h a t i t w i l l be scmething i n the nature 

10 of 5? pe rcen t . 

11 Whether you choose tc be l i eve the hlah end cr 

12 the low end, they are both very s i g n i f i c a n t numbers. I f 

13 there i s a s i g n i f i c a n t r e d u c t i o n i n t r a f f i c across the 

14 c e n t r a l c c r r i d c r , what tha t means i s tha t tbe f i x e d 

15 costs w i l l have t o be a l l o c a t e d over fewer and fewer 

16 u n i t s cf t r a f f i c which w i l l increase those p r i c e s , 

17 making t h a t c o r r i d o r l ess »nd less c o m p e t i t i v e , which 

18 means tha t C a l i f o r n i a shippers w i l l have less 

19 oppor tun i ty te choose a c o m p e t i t i v e o p t i o n across the 

20 c e n t r a l c o r r i d o r . 

21 With respect t o 7 - t and E, the s o - c a l l e d 

22 Cent ra l P a c i f i c c o n d i t i o n s and the s c l i c i t a t i c n 

23 agreement, we be l i eve t ha t these are m a r g i n a l l y u s e f u l . 

24 They d c n ' t s u b s t i t u t e , however, f o r the necess i ty tc 

25 increase t r a f f i c across the c e n t r a l c o r r i d o r and 
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maintain t r a f f i c across the c e n t r a l c o r r i d o r . 

S p e c i f i c a l l y with respect t r the Ek 

c o n d i t i o n s , we agree with the Levin study t h a t was 

supplied i n the KCS-10 e x h i b i t , which sugeests t h a t the 

co n d i t i o n s could y i e l d a dramatic an; r e l a t i v e l y quick 

increase i n prices a l l across the ran'^e of ccmmodities 

being covered. 

With respect t o No. , s e r v i c e c o m p e t i t i o n , 

you w i l l hear from C a l i f o r n i a shippers l a t e r i n the day 

on the importance of service compet'tion. '•e b e l i e v e 

t h a t service competiticn has been one of the most 

s i g n i f i c a n t aspects of increased c o m p r t i t i c n i n 

C a l i f o r n i a . We are now shipping t r a f f i c by r a i l t h a t 

wculd not have been conceived of being shipped twc t c 

three years aqc. 

We believe t h a t we are now reaching a p o i n t i n 

which r a i l s e r v i c e , because cf the intense ccmpetition 

between SP and Santa Fe, i n vhich they are becoming very 

v i a b l e competitors i n new are^is i n which trucks have 

t r a d i t i o n a l l y taken the lead r o l e . We be l i e v e t h a t t h i s 

t h i s kind of ccmpetition should be continued. 

The cn y op t i o n a v a i l a b l e at t h i s p o i n t to the 

Commission i n order t o maintain t h a t l e v e l cf 

competition wculd be tc approve the UP and CRC c c n d i t c n s . 

In conclusion and perhaps i n s p e c i f i c 
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1 r e f e r e n c e t o q u e s t i o n ^ which appears to te the key 

2 q u e s t i o n he re - - what happens i f you d c n ' t approve the 

3 merger - - I t h i n k t h a t ' s Tn example o f A r i s t o t l e ' s 

^ f a l l a c y c f t h e e x c l u d e d m i d d l e . You can approve the 

5 merger w i t h t h e c o n d i t i o n ! ^ t h a t have been o f f e r e d t c you 

6 t c d e y and s t i l l m a i n t a i n c o m p e t i t i o n , w h i l e i n c r e a s i n g 

7 t h e s t r e n g t h and t h e f i n a n c i a l e f f e c t i v e n e s s c f the 

8 combined s y s t e m . 

9 And w i t h t h o s e comments we would c l c s e , u n l e s s 

10 t h e r e a r e q u e s t i o n s . 

11 CHAIRMAN GPADISCO; Thank y o u , f r . Greene . 

12 'Je w i l l now hear f r o m Jo^n Pelaney and Pebcrah 

13 S. M e r k e l . M t . Delaney rcp resen t r^ t h e P a i l w a y Labor 

14 E x e c u t i v e s ' A s s o c i a t i o n and I b e l i e v e w i l l a l s o be 

15 s p e a k i n q f o r the B r o t h e r h o o d o f L o c o m o t i v e E n g i n e e r s ^ i s 

16 t h a t c o r r e c t ? 

17 MR. CELANFY; Tha t i s c o r r e c t . 

18 CRAL ARGUMEN"̂  OF JOHN J . DELANEY 

19 RAILWAY LABOR EXECUTIVES' ASSCCIATICN AND 

20 BRCTHERHOOD OF LOCOMCTIVE PNGINEEFS 

21 MR. CELANEY* Gcod a f t e r n o o n . Kay i t p l e a s e 

22 t h e C o m m i s s i c n , my name i s Jchn Delaney and I am w i t h 

23 t h e l a w f i r m of Highsaw L . ' 'ahoney. We r e p r e s e n t the 

24 R a i l w a y Labor E x e c u t i v e s ' A s s o c i a t i o n i n t h i s p r o c e e d i n g . 

25 M r . Krashauer f r o m t h e B r o t h e r h c o d ef 
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Locomotive Eneineers i s h«re today, and he has 

gr a c i o u s l y a l l r c a t e d t c me h i s time. Whatever time I dc 

not use, the Team'^ters w i l l use 

I wculd j u s t l i k e to address twc t o p i c s tcday, 

b r i e i l y . F i r s t , the l e v e l of employee p r c t e c t i v c 

c o n d i t i o n s t o be imposed in t h i s tran^^act i o n ; and 

second, any purported c o n f l i c t between c e r t a i n r i g h t s 

under the Railway Labor Act and c o l l e c t i v e t a r g a i n i n g 

agreements and the A p p l i c a n t s ' a b i l i t y to implement t h i s 

t r a n s a c t i o n under the I n t e r s t a t e Commerce Act. 

F i r s t , the proper l e v e l of «.'mplcyee p r o t e c t i v e 

c o n d i t i o n s . Now, i n the past, the I n t e r s t a t e Commerce 

Commission has found t h a t t h e New York Dock c c n d i t l c n s 

s a t i s f y Secticn 11307 cf the I n t e r s t a t e Ccmmerce Act. I 

would r e f e r the Commission t c RLEA's submissions i n t h i s 

proceeding and ask the Commission to consider those 

changes t h a t FIEA has proposed. 

I wculd suggest a change be made to increase 

p r o t e c t i o n frcm the l e v e l o f p r o t e c t i o n i r New York Cock 

to take i n t o c o n s i d e r a t i o n the very great r a m i f i c a t i o n s 

t h a t w i l l be spawned as a r e s u l t of t h i s proposed 

merger . 

On that b a s i s , I would suggest th a t the 

c o n d i t i o n s proposed by the Railway Labor executives' 

Association take i n t o account those harmful e f f e c t s and 
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1 w i l l mere adequately p r o t e c t the employees under Secticn 

2 11307. 

3 Seccnd, an issue has a r i sen i n t h i s case 

^ concerning the Railway Labor A c t . A p p l i c a n t s , both 

5 pr imary and r e spons ive , propose t o implement t h e i r 

6 proposals w i thou t any r e c o g n i t i o n t o the Pailway labor 

7 A c t . I would submit two th inas oii t h s t t o p i c . 

8 F i r s t , i t ' s not w i t h i n the j u r i r i d l c t i c n f the 

9 I n t e r s t a t e Commerce CcmmLsslon t c even address t h i s 

10 i s sue . Second, even i f tho Commissicn so holds t ha t i t 

'1 i s , I would suggest t h a t i t i s not nectssary in t h i s 

12 I, proceeding t o even address the i s s u e . The Appl ican ts 

13 simply have net prove., t h e i r case . 

14 F i r s t , why dcesn ' t the Commissicn have 

15 j u r i s d i c t i o n to consider the Pailway labor Act 

16 gues t icn? Congress created two separate a c t s , the 

17 I n t e r s t a t e Cofrnerce Act and the Railway Labor A c t . 

18 The po in t I would l i k e to make here today i s 

19 that t r a n s a c t i o n s , mergers, abandonments, what have you , 

20 have been goino on f o r yea r s . These t r a n s a c t i c n s have 

21 been implemented coex t ens ive ly wi th the Pailway l a t e r 

22 Act n e g o t i a t i c r and media t ion procedures . There has 

23 been nc problem. 

24 S i m i l a r l y t oday , we have no p roLlen w i t h t h i s 

25 proposed merger i n r e c c g n i t i c n cf Hallway Act r i q h t s . 
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a 1 Now, Appl i can tc t e l l us thd t Sec t ion 11301(a) gives the 

2 Commission p lena ry power to do j u s t about wha'ever the 

3 primary App l i can t s want dene, t o ."-e lEpleiren t ed . And 

4 tha t i s j u s t not the case. 

5 For years , the p a r t i e s have gone tc the 

6 ba rga in ing t a b l e and we have had b i l a t e r a l n e g o t i a t i c n s 

7 and we have werked out our d i f f e r e n c e s . Tt i s i n P a l l 

8 Labor ' s and the r a i l r o a d s ' best i n t e r e s t to implement 

9 proposals t h a t w i l l e f f e c t a s t rong r a i l r o a d at the end 

10 of the t r a n s a c t i o n . 

11 CHAIRMAN GRAEIS''J* Co you want t rackage 

12 r i g h t s ? 

13 MR. DELANEY* WJ.at? No. We arc not even 

14 going t o get close to t h a t . 

15 COMMTSSTONEP ANPRE* In H r i t a i n , I understand 

16 the p o l i c y there i s when something r e v e r t s back tc s t a t e 

17 ownersh..p, t h a t the most e f f e c t i v e way t o r e s t o r e i t tc 

18 the p r i v a t e sector i s to s e l l i t at cu t r e t e to the 

19 complaining employees. 

20 Is tha t a good i l e a here? 

21 MR. PELANEY; I would l i k e to f ende r you a 

22 check today, but I 'm not in a D o s i t i o n t o do t h a t . l h a t 

23 has come up i n d i f f e r e n t rases , but we are net naking 

24 such a proposal t o d a y . 

25 COHMlSb'IONFp »NPPE; That has no th ing to do 
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1 wi th ycur o p p o s i t i o n t c the merger, then? 

2 MR. D;LA^iEY» Vo. F i s i c c . l l y our o p p o s i t i o n t o 

3 the merger ste.-rs s o l e l y from the A p p l i c a n t s ' r ropcsa l s 

^ t o d i s regard the Pailway labor A c t . 

5 Kow, T would jus t l i k e to emphasize t h a t the 

6 Railway labor Act i n r e c o r n i t i o n of the emplcyees's 

7 r i g h t s thereunder , w i l l not prevent consummation of t h i s 

8 t r a n s a c t i o n . We have heard throughout today and t h i s 

9 e n t i r e proceeding t h a t there are many obs tac les t o t h i s 

10 t r a n s a c t i o n . 

11 I would submit to you t h a t the l-ailway l a t o r 

12 Act i s not one of t h o s e ; j u s t as i n the oast we can 

13 recognize the "a i lway labi-r .>ct and a l so implement t h i s 

14 t r a n s a c t i o n i f the Commission d e s i r e s . 

15 I would l i k e to emphasize tha t there has teen 

16 no showlno by the A p p l i c a n t s t ha t Pailway Labor r i q h t s 

17 should be abrogated, j u s t as the O.C. Court cf Appeals 

18 fonnd i n t h a t t r a r s a c t i o n t h a t the c a r r i e r s d id not 

19 submit any evidence t o support t h e i r conclus ions t h a t 

20 r i g h t s should he abrogated , the same s i t u a t i o n i s 

21 presented today . 

22 On that b a s i s , I wculd submit the Ccmmissicn 

23 could dispose of these i s sues . 

24 F i n a l l y , I d c n ' t want t o beat a dead doo , but 

25 T am ooing t o . I ara asking you tc leave here today w i t h 
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a 1 t h e p o i n t t h a t t h e ICC has neve r befo^^e a b r o g a t e d 

2 e m p l o y e e s ' a c t s under the R a i l w a y Labor A t . And I wcu ld 

3 s u b m i t t o you t h a t i t s h c u l d n o t do so i n t h i s c a s e . 

4 T h a n k y o u v e r y much. 

5 CHAIRMAN GRACISCN* Thank you v e r y much, 

6 M r . D e l a n e y . 

7 MR. CELi^NEY* Any t i m e t h a t I d i d n ' t u s e , I 

8 would d e f e r t c t h e T e a m s t e r s . 

9 CHAIRMAN GRACISCN* Ms. M e r k e l . 

10 T h i s i s Deborah M e r k e l c f t h e I n t e r n a t i c n a l 

11 B r o t h e r h o o d o f T e a m s t e r s . I d o n ' t knew what the 

12 r e m a i n i n g t i m e i s , b u t you a r e welcome t o use i t . 

13 ORAL ARGUMENT OF DFBCRAH S, KFRKEL 

14 INTEFNATlONAL BROTFFPHCCD CF TEAMSTERS 

15 MS. MERKEL* Madam C h a i r m a n , member cf the 

16 Commiss ion , my name i s Deborah M e r k e l . I r e p r e s e n t the 

17 I n t e r n a t i o n a l B r o t h e r h o o d o f T e a m s t e r s , We a p p r e c i a t e 

18 t h e o p p o r t u n i t y : a a d d r e s s ycu t o d a y . 

19 The TBT i n t e r v e n e d i n t h i s p r o c e e d i n g t o 

20 r e q u e s t l a b o r p r o t e c t i v e c o n d i t i o n s f o r employees o f t'^o 

21 s u b s i d i a r i e s and one f o r m e r s u b s i d i a r y o i t h e 

22 A p p l i c a n t s . These s u b s i d i a r i e s are P a c i f i c Motor 

23 T r u c k i n g Company, San ta Ee T r a i l T r a n s p o r t a t i o n Ccmpany, 

24 and Santa Fe T e r m i n a l S e r v i c e s . 

25 
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The IPT'3 argun.?nt f o r the most p a r t i s i n 

accordance w i t h the Eiaht C i r c u i t ' s c r i n i c n i n the case 

of Cosby V. ICC. Pather than rearguing the issues t h a t 

were addressed in Cosby, we are going to r e l y on our 

b r i e f s and urge the Commissicn to apply the Ccsby 

r a t i o n a l e and ho ld ing i n t h i s case. 

I ' d l i k e to emphasize t ha t there were 

a l t e r n a t e ho ld ings i n Cosby. As Appl icants have 

observed i n t h e i r b r i e f , the Court found t h a t the 

employees of FTC, which was a motor c a r r i e r s u b s i d a r y , 

were e n t i t l e d to p r o t e c t i v e c o n d i t i o n s because o f 

c e r t a i n misrepresenat ions t h a t had been made to them by 

the parent r a i l c a r r i e r . 

The Court a l so found , hcwever, t ha t there were 

employees a f f e c t e d by the merger w i t h i n the meaning c f 

Sect ion 11347 of the I n t e r s t a t e Commerce Act and i t i s 

t ha t h o l d i n g wliich the IPT be l i eves should apply i n t h i s 

case. 

Cosby does not apply only tc c a r r i e r s w i t h 

a u x i l i a r y to r a i l ope ra t ing a u t h o r i t y such as FTC. The 

Ccurt discussed FTC's l i m i t e d a u t h o r i t y but i n the 

con tex t of a d iscuss ion c o n t r a s t i n g 

t r a n s p o r t a t i o n - o r i e n t e d s u b s i d i a r i e s l i k e FTC w i t h 

n o n - t r a n s p o r t a t i o n - o r i e n t e d s u b s i d i a r i e s such as mining 

companies. T'^is i s the key d i s t i n c t i o n . 

ALDERSON REPORTING COMPANY, INC. 

20 F ST., N.W., WASHINGTON, O.C. 20001 (202) 628-9300 



105 

1 Since the three s u b s i d i a r i e r with which the 

2 JP"̂  i s concerned are t r a n s p o r t a t i o n s u b s i d i a r i e s , then 

3 t h e i r employees are r a i l r c a d employees under the 

^ d e f i n i t c n of "employed" i n Ccsby. 

5 COMMISSIONER ANDRE; Question. Are you r e a l l y 

6 an opponent of the merger or j u s t merely requesting what 

7 the c o n d i t i o n s would be i f i t were approved? 

8 MS. MERKEL* We are asking f o r conditions i n 

9 the event i t i s approved. We are not necessarily 

10 opposing i t , no. 

11 COMMISSIONER ANDPE; Oh, you are not? Nor the 

12 speaker before you. 

13 HS. MERKEL; I do not know about the sneaker 

14 before ae. 

15 COMMISSIONER ANCRE; Thank you. 

16 HS. MERKEL; With the res t cf my time I aa 

17 going to address myself to i s sues pertaining to each cf 

18 two s u b s i d i a r i e s s p e c i f i c a l l y . 

19 The f i r s t i s Santa Ee Terminal Serv ice s . 

20 Santa Fe Terminal Serv ice i s net a motor c a r r i e r . I t 

21 holds no operating authority from th i s CoBmlssion. I t 

22 i s not described in Appl icants ' annual r e tor t s and ether 

23 f i n a n c i a l materials as a truck.lng s u b s i d i a r y . 

24 Pather, Santa Fe Terminal Services i s a 

25 subsidiary of ATSF, engaged so le ly i n terminal s erv i ce s 
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operations for ATSF. I t s employees in most, i f not a l l , 

respects are treated as r a i l r o a d employees. They are 

covered ty the Railway Labor Act , the Rai lrcad 

Retirement Tax Act, the Railroad Unemployment Insurance 

Act. 

More Important for purposes of th i s 

proceeding, the Commission has h i s t o r i c a l l v exercised 

j u r i s d i c t i o n ever terminal s erv i ce s as part cf i t s 

j u r i s d i c t i o n over transportat ion by r a i l , and the Act 

i t s e l f gives the Commission j u r i s d i c t i o n ever terminal 

serv ices as part of i t s j u r i s d i c t i o n under Part I of the 

In ters ta te Ccirierce Act rather than Fart I I . 

So under a l l of these c ircumstances , i t seeas 

c lear that the employees of Santa Ee Terminal Services 

are c l e a r l y ra i l road employees, and even i f the 

Commission decl ines to adopt the more expansive 

d e f i n i t i c n of ra i l road employee used in Ccsby, these 

employees should s t i l l be e n t i t l e d to protective 

condit ions . 

L a s t l y , I want to c l a r i f y the l E T ' s pos i t icn 

with respect to Santa ê '^rai l Transportation Company. 

T r a i l was sold approximately three or four ircnths a f ter 

t"̂ e a n p l i c a t i r n was f i l e d in t h i s proceeding. Tn 

response to a pet i t ion f i l e d ty Teamsters Local 31S, the 

Commission ruled that i t had no j u r i s d i c t i o n ever the 
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sale because T r a i l was so l ' ' to a n o n - c a r r i e r . 

We are not new t r y i n g t c a t t ack t h a t 

d e c i s i o n . I t i s the IPT ' s c o n t e n t i o n , based on the 

f a c t s and e s p e c i a l l y the t imino of the s a l e , i t appears 

tha t T r a i l was sold becau;;c> of ar.d i n a n t i c i p a t i o n c f 

t h i s merger. Tf t h a t i s the case, then these employees 

were a f f e c t e d by the meroer, and at l e a s t under the 

Cosby r a t i o n a l e , they would be e n t i t l e d t o p r o t e c t i v e 

c o n d i t i o n s . 

The Appl ican t s r e fused to respond t o our 

discovery requests concerning T r a i l and the 

A d m i n i s t r a t i v e law Judge did not d i r e c t them to 

respond. * l s c , the IPT was not a l lowed t c in t roduce any 

evidence concerning T r a i l . We b e l i e v e t h i s was e r r o r 

because we were seeking t o d i scover w^ethe^ or not the 

ccmpany was seld because cf the merger, i n a n t i c i p a t i o n 

cf the merger, and i f sc the employees would be 

a f f e c t cd . 

For t h i s reason, i f the Commission dec l ines to 

Impose c o n d i t i c n s f o r the employees of Santa Ee T r a i l , 

we reguest the o p p o r t u n i t y f c r the record to te reopened 

and the o p p o r t u n i t y t o engage i n d i sccve r> and i n t r o d u c e 

evidence as i t r e l a t e s t o t h i s i s s u e . 

That i s a l l , unless there are any q u e s t i c n s . 

CHAIRMAN GRADISON; ^hank you , Ms. " e r k e l . 
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Next we w i l l hear from Parry Roberts o f 

Sunkist Growers, Wayne Emery of the United States Steel 

Corpora t ion and David S. Ainswcr th of the American 

President Companies, I n c . 

The three of you have 15 minutes . 

Hr . P.ober t . 

OPAL ARGUMENT CF BARRY ROBERTS 

SUKKIST GRCWERS , INC. 

MR. ROPFRTr; Thank you . Madam Chairman, 

w i l l take f i v e minu tes . My name i s Barry R c t e r t s . 

repre.sent Sunkist Growers, I n c , 

Sunkis t sh ips i r excess of 18 m i l i i c n ca r tcns 

a year of f r e s h c i t r u s by r a i l from p o i n t s i n C a l i f o r n i a 

t c d e s t i n a t i o n s i n the United S ta t e s , 

Today the twc A p p l i c a n t s , the Scuthern P a c i f i c 

and the Santa Fe, v i g o r o u s l y compete wi th one another 

f c r every one cf those car tons of f r e s h c i t r u s . They 

compete i n terms of p r i c e , they compete i r terms of 

s e r v i c e . And, i n t e r e s t i n g l y , the c o m p e t i t i c n between 

them and the r a i l share of Sunkis t shipments went up 

f o l l o w i n g d e r e g u l a t i o n . 

Sunkis t i s here because we fear t h a t the 

b e n e f i t s of com'e t i t i on " i l l be l o s t . S u n k i s t , i t s 

growers , i t s cus t cne r s , and the ccnsuming p u b l i c 

b e n e f i t s f rom th.Tt c o m p e t i t i c n . 

ALDERSON REPORTING COMPANY, INC. 

20 F ST., N.W., WASHINGTON, D C. 20001 (202) 628-9300 



109 

mjiij^ 

1 The quest ion has ccme u r , what about t r u c k 

2 ccmpet i t ion? i ver fiO percent c f "-hat volume moving ty 

3 r a i l goes t o points i n tht : f a r nor theas te rn part of the 

^ United S t a t e s , approx 1 matf1y a 3,CO0-mile h a u l , and i n t c 

5 nor theas tern C.:inada, 

6 That i s and has been a t r a d i t i o n a l r a i l 

7 market . The r a i l share of t ha t marke* i s gc ing up, the 

8 t r u c k share i s going down, desp i t e the f a c t t ha t one 

9 would t h i n k j u s t the o p p o s i t e , given lower f u e l c o s t s , 

10 In f a c t , t r u c k share cont inues t o d e c l i n e . 

11 I f wt cannot have the c o n p e t i t i r n between the 

12 App l i can t s t h a t we have enjoyed through these years - -

13 and Sunkis t be l ieves t h a t the merger should be opposed 

14 and shculd be denied because of the e l i m i n a t i o n of t h a t 

15 comppt i t l on - - we would request t h a t you grant the 

16 trackage r i g h t s t o the Union P a c i f i c , 

17 Sunkis t has looked very c a r e f u l l y at the 

18 d i f f e r e n t Applicant,*; f o r t rackage r i g h t s . We b e l i e v e 

19 tha t the Union P a c i f i c ' - j combinat ion of experience I n 

20 handl ing of f r e sh produce , the f a c t t ha t they have a 

21 very s u b s l a n t i a l f l e e t of both r e f r i g e r a t e d piggyback 

22 cars and r e f r i g e r a t e d boxcars, speaks w e l l i n t h e i r 

23 f a v o r . 

24 Nnother p o i n t I would l i k e t c mentlcn cn 

25 behal f of S u n k i s t , the ques t ion cane up about 
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a 1 abandonments. The App l i can t s have proposed tc abandon 

2 as p a r t of t h i s merger a p o r t i o n of l i n e s rear V i s a l i a , 

3 C a l i f o r n i a t h a t serves a Sunkis t f l a n t . The evidence i n 

4 the record i s tha t t h i s p l a n t w i l l sh ip a r p r c x i m a t e l y 

5 I'̂ O r a i l car lcads per year . They have i n d i c a t e d t he r e 

6 a re no s i g n i f i c a n t abandonments. This i s very 

7 s i g n i f i c a n t . 

8 This i s an impor tan t packlno house. The r a i l 

9 movement f rom t h i s r a c k i n g house goes t o the long hau l 

10 p o i n t s . Although chey have irade some ra the r vague 

11 a l l e g a t i o n s about a l t e r n a t i v e s e rv i ce there i s n o t h i n g 

12 t o guarantee us t h a t s e rv ice and they should not be 

13 a l lowed to s l i p t h i s abandonment i n t c a merger 

i<< p roceed ing . 

15 E s s e n t i a l l y Sunkist opposes the s e r v i c e 

16 because c f the loss o f c o m p e t i t i o n tha t we have r e a l l y 

17 experienced and t h a t we have r e a l l y seen a b e n e f i t f r o m , 

18 and we hcpe that the Ccmmission w i l l , cne way cr 

19 ano ther , see tha t we con t inue t o have c o m p e t i t i v e r a i l 

20 s e rv i ce i n the c i t r u s growing r e g i o n , p a r t i c u l a r l y i n 

21 the San Joaquin V a l l e y . 

22 COMMISSIONER LAMBOLEY; Mr. Rober t s , do ycu 

23 Stre i n the f u t u r e any other abandonments as they a f f e c t 

24 your company ? 

25 MB, pnBERTS; Ye.̂ r, We've been n ' ^ t i f i e d by the 
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1 Southern P a c i f i c t h a t thev are considerinn seme 

2 abandonments along what i s known as the Santa Pnula 

3 l i n e , 

^ There have been i n d i c a t i o n s of ether 

5 abandonments. The V i s a l i a abandonment was s p e c i f i c a l l y 

6 proposed as a r a r t of t h i s merqer and we don't t h i n k 

7 th a t the merger ought to le an excuse to abandon a l i n e 

8 where we are a c t i v e l y shipping 100 carloads a year. 

9 COKMISSIONER LAMPOIEY; With the meroer, do 

10 you see any other p o t e n t i a l areas of abandonments t h a t 

11 would a f f e c t you? 

12 MR. ROBERTS* We be l i e v e t h a t t o seme ext e n t 

13 a l l of cur packing houses are susceptible t c a los s c f 

14 some s e r v i c e . A good deal of the increased r a i l s e r v i c e 

15 has been TOFC, but because of the shipping 

16 c h a r a c t e r i s t i c s of f r e s h c i t r u s f r u i t , we are a very 

17 s u b s t a n t i a l user of r a i l r e f r i g e r a t e d boxcars, again 

18 p r i n c i p a l l y t c p o i n t s i n the northeast and eastern 

19 Canada. And we are f e a r f u l t h a t abandonments v i l l 

20 deprive us of t h i s s e r v i c e , 

21 For t ) i ^ most p a r t , the Santa Fe has been 

22 pushing TOFC serv i c e . We've s t i l l been g e t t i n g the 

23 c o m p e t i t i v e boxcar s e r v i c e from the Southern P a c i f i c . 

24 Ue b e l i e v e i f the Santa Fe emerges as the dominant 

25 c a r r i e r , t h a t i s '^oing t o increase t h ' l i k e l i h o o d t h a t 
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we w i l l l o s e cur r e f r i g e r a t e d boxca r t r a f f i c . 

The Union P a c i f i c has t h a t equ ipment and has 

r e p r e s e n t e d we w i l l have i t . Thank y o u . 

CHAIRMAN GRACISON; Thank y o u , Mr, R o b e r t s , 

We w i l l hea r nex t f r o m "^r. Wayne F - t r y o f the 

U n i t e d S t a t e s S t e e l C o r p o r a t i o n . 

M r . Emery, 

ORAL ARGUMENT OF WAYNE EMERY 

INITFD STATES STEEL CORFOR.'.T ION 

MR, FMERV; May i t p l e a s e t h e Commiss ion , my 

name i s Wayne Fmery, I r e p r e s e n t U n i t e d S ta t e s S t e e l 

C o r p o r a t i o n . I r t h e v e r y l i m i t e d t i m e a v a i l a b l e t o u s , 

and I wculd t a k e no more t h a n f i v e m i n u t e s , I would l i k e 

t o emphasize what we c o n s i d e r t o be the c e n t r a l and 

pe rhaps c r i t i c a l i s s u e i n t h e o roposed merqer and i t s 

i m p a c t on U n i t e d S t a t e s S t e e l C o r p o r a t i o n as a m a j o r 

consumer o f t h e s e r v i c e s i r o v i d e d by t he se c a r r i e r s . 

He c o n s i d e r t h i s case t c be a l a n d j a r k c a s k , 

i r t h a t t h e p r e c e d e n t s t h a t w i l l he o c ; t n b l l s h e d he re 

w i l l f c r m u l a t e t h e g u i d e l i n e s o f r e g u l a t o r y and /o r 

l e g i s l a t i v e a c t i v i t y f o r some t i m e t o come. 

We are d e a l i n g w i t h a s i t u a t i o r i n which t v o 

d i r e c t l y a g g r e s s i v e and i n t e n s e l y c o m p e t i t i v e r a i l r c a d s 

a re s e e k i n g p e r m i s s i o n t o n e r g e and a re a s k i n g a t t h e 

same t i m e t h a t a l l c o m o e t i t i o r - r e t a i n i n g c o n d i t i o n s 
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1 sought by ether r a i l r o a d s and by the consuming p u b l i c be 

2 summarily r e j e c t e d . 

3 U.S. S t e e l ' s I n t e r e s t i n t h i s case i s 

^ s u b s t a n t i a l and i s focused p r i m a r i l y on the 

5 a n t i c o m p e t i t i v e e f f e c t s tha t would r e s u l t f rom an 

6 uncondi t ioned merqer i n an area ccmprehended by the 

7 States of Texa."^, Vow Mexico, A r i z o n a , and C a l i f o r n i a . 

8 In t h i s c o r r i d o r . United States Steel 

9 Corporat ion alone has f a c i l i t i e s f o r the prcduc':ion and 

10 shipment of metal.s and chemicals w i t h aqqr tga te annual 

11 c a p a c i t i e s o f approximately 0 m i l l i o n t o n s , 

12 We have d e t a i l e d i n tes t imony and on b r i e f 

13 '-hat a s l q r . i f i c a n t pa r t of t h i s p r o d u c t i o n i s 

14 d i s t r i b u t e d i n t h i s f c u r - r t a t e a r ea . And because c f the 

15 p h y s i c a l c h a r a c t e r i s t i c s c*̂  the products invc lved a.id 

16 the t r a n s p o r t economics of t h e i r d i s t r i b n t i c n , t h i s 

17 t r a f f i c i s l a r g e l y immune t o t r u c k or water c a r r i e r 

18 compe t i t i on a d i s i n f a c t and as a matter cf law, 

19 ca-^tive to r a i l movement. 

20 Because of the d i r e c t and in tense ccmpe t i t i on 

21 between the Santa î e and the Southern P a c i f i c , the 

22 se rv ice a v a i l a b l e and the r a t e s assessed on t h i s 

23 r a i l r o a d cap t ive t r a f f i c have h l s t o r i ' a l l y teen adequate 

24 t o meet our d i s t r i b u t i o n requi rements . 

25 However, we are deeply concerned tha t the 
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e l i m i n a t l c n cf t h i s intramodal competition w i l l render 

us t o t a l l y c a r t i v e not to i s i n g l e mode o l 

t r a n s p c r t a t i c r , hut rather tc a s i n g l e c a r r i e r w i t h i n 

t h a t mcde. 

As we have shown i n our test i m o n y , i t has been 

cur experience throunhcut the nation t h a t wherever two 

r a i l c a r r i e r s are competing t o r our t r a f f i c , our ra t e s 

are more than 2) percent lov-^r than when t r a f f i c i s 

c a r t i v e t o a single r a i l r c a d . We expect a s i m i l a r 

increase would r e s u l t from an unccnditioned merger cf 

the Santa Fe and the Scuth>rn P a c i f i c . 

I should adu and I would hasten t c add t h a t 

these comments are not intended t c r e f l e c t any 

derogatory perception of the Santa Fe or the SP 

manaqement, Ic the c o n t r a r y , our t r a f f i c executives are 

personally acquainted with the executives of both 

systems and consider them t o be dtiMcated, competent and 

e t h i c a l prof essioiia I s . 

They are, however, subject to the same 

economic imperatives a p p l i c a b l e t o a l l p r i v a t e 

e n t e r p r i s e ; traximize th*^ r e t u r n cn investment. When 

competition i s e l i m i n a t e d , economic necessity d i c t a t e s 

t h a t r e t u r n car be optimized by reducin<.. service and 

in c r e a s i n q p r i c e . 

I see t h a t T am running q u i c k l y cut of time 
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9 

10 

14 

1 and I would l i k e to perhaps get tc the part cf t h i s t h a t 

2 i s unique to Unit .̂d States ^ t e e l C o rporation, and t h a t 

3 i s t h a t we are not opposing the merqer, but we arc 

* requesting u r g e n t l y t h a t c o n d i t i o n s be attached. 

5 We endorse the trackage requireirentE of the 

6 Rio '"rande and the Union i - a c i t i c , but we also request as 

7 reeards the Unicn P a c i f i c , the c a r r i e r be oranted d i r e c t 

6 p h y s i c a l access t o a l l i n d u s t r i e s c u r r e n t l y servtd by 

the Santa Ee , the Southern P a c i f i c , the former SPi^E, and 

P a c i f i c F l e c t t i c R a i l r c a d s , C a l i f c r n i a , and Arizona, We 

11 d e t a i l t h a t i r our b r i e f s , 

12 CHAIRMAN GRACISCN; Thank you, Mr. Fmery. 

13 We w i l l now hear from David S. ^^nswortt, 

American President Companies, In c . Mr. Ainswcrth, you 

•.5 have f i v e minutes. 

16 ORAI ARGUHENT OF DAVID S. AINSWOPTH 

17 AMERTC»N PRESIDENT COMPANIES, INC. 

18 KR. tINSWORTH; Coed afternoon. 

19 Although our stock t r a i n s and TCFC t r a f f i c 

20 normally r i d e s somewhere up near the head of the t r a i n , 

21 I f e e l l i k e I'm on the caboose today. 

I Hy name i s Pavid Ainswcrth. I represent 

23 American President Companies. Americbn President 

24 Companies has two t r a n s p o r t a t i o n s u b s i d i a r i e s vhich are 

25 v i t a l l y a f f e c t e d by t h i s merqer, American President 

ALDERSON REPORTING COMPANY, INC. 

20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300 

22 



a 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

156 

Lines and Na t iona l Piggyback S e r v i c e s . 

I am here t o address the merger 's impact cn 

c e n t r a l v a l l e y and southern c o r r i d o r m i n i l a n d t r i d g e and 

TOFC s e r v i c e . T w r - r a i l r o a d compet i t ion has been a 

c r u c i a l f a c t o r i n keeping the q u a l i t y of se rv ice i n the 

c e n t r a l v a l l e y and the southern c o r r i d o r high and the 

ra tes low. There w i l l s imply be no c o n s t r a i n t on the 

Santa Ee SP's power t o r a i s e ra tes and c u r t a i l s e rv i ce 

i n the c e n t r a l v a l l e y and t h e southerr c o r r i d o r i f the 

merqer i s a l l c . e d w i t h c u t g r a n t i n g the trackage r i g h t s 

requested by the Union P a c i f i c . 

MLB t r a f f i c v i a the southern c o r r i d o r has 

grown e x p o n e n t i a l l y i n the past decade to become the 

dominant s e rv ice i n the Asia Gulf Coast . Acainst the 

sho r t e r m i n i l a n d b r i d g e t r a n s i t times and cost advantage 

of s tack t r a i n s , a l l - v a t e r s e r v i c e i s now v i r t u a l l y 

o b s o l e t e . I t i i - not a c o m p e t i t i v e a l t e r n a t i v e to MLB 

s e r v i c e , 

In f a c t , the sole remaining d i r e c t a l l - w a t e r 

c a r r i e r f o r t h i s t r a d e , Yang Ming , supports UP's 

c o n d i t i o n s . A l t e r n a t i v e rr 11 r o u t i n a s of . 's ia G u l f 

Ccast cargo via the c e n t r a l c o r r i d o r , u t i l i z i n g San 

Francisco Bay Area or T^acif ic Northwest p o r t s are a l so 

not a compe t i t i ve a l t e r n a t i v e . 

The r a i l r a t e s are 60 to 75 percent h ioher and 
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1 the i n l a n d t r w n s i t t imes are as long or I c r g e r . Very 

2 l i t t l e MLB car'JO moves between Asia and Cul f Coast po r t s 

3 via the c e n t r a l c o r r i d o r , 

^ Nor can motor c a r r i e r s provide a c c i r p e t i t l v e 

5 a l t e r n a t i v e t o southern c o r r i d o r r a i l s e r v i c e f o r MIE 

6 t r a f f i c . Motcr c a r r i e r r a t e s are s i g n i f i c a n t l y h igher 

7 than r a i l r a tes wherever r a i l c o m p e t i t i o n e x i s t s . 

8 Moreover, the l o g i s t i c a l problems w i t h t rans-sh ipment c f 

9 hundreds of t r u c k s f o r each vessel a r r i v a l , i f t r u c k s i n 

10 such numbers could be found , wculd be n i g h t m a r i s h , 

11 From the s t andpo in t c f Na t iona l Picgyback 

12 Serv ices , TOFC s e r v i c e c o m p e t i t i c n between Scuthern 

13 P a c i f i c and Santa Fe i n the southern c o r r i d o r has 

14 requ i red each to meet the p r i c e of the o t t e r . Bcth haev 

15 b id aooress ive ly to secure c o n t r a c t s f o r Na t iona l 

16 Piggyback 's 2CC0 loads per year and growing TCFC 

17 business i n tha t c o r r i d o r . 

18 As wi th MLB t r a f f i c , c e n t r a l co r r dor rou tes 

19 cannct ccmpete w i t h southern c o r r i d o r routes f o r TCfC 

20 shipments moving between C a l i f o r n i a and Houston, P a l l a s , 

21 cr New Cr leans , The d i s t mce i s Ŝ O tc 1,CCC mi les 

22 l o n g e r , TOFC se rv ice depends upon f a s t t r a n s i t at lew 

23 c o s t . 

24 Truck s e r v i c e a l so cannot provide a s u b s t i t u t e 

25 f o r TOFC se rv i ce through the southern c o r r i d o r . 
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Counting l o c a l drayage c o s t s , r a i l r a t e s average 95 

cents per m i l e ».-herever r a i l c o m p e t i t i c n e x i s t s . Motor 

c a r r i e r r a t e s s t a r t a t f l per m i l e and o f t e n range as 

high as | 1 . 5 0 per m i l e . 

Indeed Na t iona l Piggyback receives TCFC 

business f rom n.otor c a r r i e r s who use our se rv ices 

p r e c i s e l y because r a i l i s more c o s t - e f f e c t i v e . 

Moreover, t r u c k s are o f t e n j u s t not a v a i l a b l e f o r cur 

very l a r g e volumes, e s p e c i a l l y du r ing harves t seasons. 

I f c o m p e t i t i o n between r a i l r o a d s i n the scuthern 

c o r r i d o r i s e l i m i n a t e d , T'̂ FC r a t e s w i l l tend to r i s e t c 

the l e v e l of irctor c a r r i e r r a t e s and perhaps command a 

se rv ice premium. 

Nei ther the proposed agency agreement between 

EN and the Santa Fe Sp nor the Kansas C i t y Scuthern/IRMA 

proposal o f f e r a remedy f o r t h ° loss of such c o m r e t i t i c n 

as f a r as American Pres ident Lines and Na t iona l 

Piggyback serv ices are concerned. 

The proposed BN plan would net rover 

m i n i l a n d b r i d g e or TOFC s e r v i c e . The IRMA proposal does 

not p r c v i f f e f c r s e r v i c e c o m p e t i t i c n and dees net apply 

t c new t r a f f i c . 

Although our focus has been on the southern 

c o r r i d o r , we also b e l i e v e c o m p e t i t i o n should be 

preserved i n the c e n t r a l c o r r i d o r . For t h i s re.^.-^on, we 
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1 a l so support PFCVi's a p p l i c a t i o n f o r t rackage r i g h t s and 

2 r a i l l i n e a c q u i s i t i o n c o n d i t i o n s . 

3 In c l o s i n g , T wish to s t r e s s t h a t we are not 

* here to do Unicn P a c i f i c or CRGW a f a v c r . We are here 

5 because our customers and our shareholders depend cn the 

6 b e n e f i t s of t w o - r a i l r o a d compe t i t i on i n the southern and 

7 c e n t r a l c c r r i d c r s . 

8 Thank you. 

9 CHAIRMAN GRADISCN; Thank you , ."r . A i n s w c r t h . 

10 Nov we have 15 minutes reserved f o r Messrs. 

11 Har t in and MO'ites l o r r e b u t t a l . 

12 Mr. Mar t in 

13 ORAL ARGUMENT -- REBUTTAL 

14 BY R. EDEN MARTTi; 

15 ^^^R SANTA =•£ SOUTHERN lACIFIC Cf RPOF.?'. TICN 

16 MR. MARTIN* Thank you. I w i l l take the 

17 time. 

18 I t would be t e m r t i n o to t r y t o chase th rough 

19 some o f the d e t a i l s o f what has been .-aid hy 

20 Mr. Kharasch about the r e c o r d , by some of the labor 

21 e x e c u t i v e s , and t h e i r point b a s i c a l l y comes down tc 

22 whether l abor ought to have a veto over t h i s t r a n s a c t i c n 

23 or whether matter.^ ought to be sub jec t t o the 

24 Commissicn's p r o t e c t i o n and a r b i t r a t i o n and appeal 

25 procedures as they have been i n the pas t . 
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a 

a 

1 To take on someof the o ther t h i n g s tha t have 

2 been s a i d - - t u t 1 am going to t r y and r e r i s t and held 

3 my d l s uss ion t o the PN aereement, t o the UP r r o p o s a l , 

4 and to the DCF~ p r o p o s a l , a l though I woulc te glad to 

5 take q u e s t i o n s . 

6 I cannot r e s i s t , however, making cne p o i n t . 

7 The f i r s t quar te r I 0 ( k ) r epor t f o r the SFSP was r e f e r r e d 

8 t o by one of our colleagues on the o t^e r s ide as i f t h a t 

9 somehow helped t h e i r case. I t h i n k i t i s impor tan t to 

10 p o i n t out t h a t on the f i r s t raqe of the r e p o r t t o 

11 s tockholders t h i s i s the mcst recent q u a r t e r l y r e p o r t 

12 — I t d i s c lo se s t h a t SPT hid an o p e r a t i n g lo s s of $59. y 

13 m i l l i o n i n the f i r s t quar ter of 1986; t h a t i t s car 

14 load inqs decl ined 8 pe rcen t ; a.id i t s revenue per ca r load 

15 was down 3 pe rcen t . 

16 I dc not see how anybody opposing t h i s merqer 

17 can take any comfor t from t h i s r e r o r t . 

18 With respect t o t he BN aqreement, t h i s i s an 

19 a l t e r n a t i v e s o l u t i o n tha t t h t c a r r i e r should propose. 

20 I t i s a vo lun t a ry negot ia ted agreement. Tt i s not 

21 over ly broad and i t dcesn ' t i n v o l v e anv o p e r a t i n g 

22 i n t e r f e r e n c e . 

23 There have' been some quest ions w i t h respect t o 

24 i t . Cne ques t ion i s whether i t i s a - resent s o l u t i o n , 

25 whether i t i s a v a i l a b l e now. I the Commi.-^slon vere t o 
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1 approve the merger sub j ec t t c the PN aqreement, does i t 

2 clank i n t o gear i ifsmed i a te ly ; i s i t e f f e c t i v e 

3 immediately? And the answer i s yes . 

^ The agreement i s i n the r e c o r d . There i s 

5 evidence w i t h respect to i t i n the r e c c r d . The pa r t i e s 

6 have had an o p n o r t u n i t y te comment on i t . I t has been 

7 b r i e f e d . So i t i s submit ted to the Ccmmissicn alonq 

8 wi th the o ther p roposa l s . I t i s a v a i l a b l e f c r the 

9 Commission t o use as a c o n d i t i o n i f you decide t o do 

10 i t , 

11 M r . Kharasch made the po in t t h a t the BN w i l l 

12 not make much money out of i t . I'e r e f e r r e d t c an 

13 i n t e r n a l s tatement t o tha t e f f e c t . He i s r i q h t . 

14 Because of present compe t i t i on which holds down our 

15 ra tes and would hold down our ra tes a f t e r the merger and 

16 p a r t i c u l a r l y because of the a v a i l a b i l i t y ef Ev as a 

17 c o m p e t i t o r , as a p o t e n t i a l compet i to r w i t h respect to 

18 t h i s covered t r a f f i c , i t is c lear they are not qoing tc 

19 make much money. They nty make a l i t t l e . I f the ra tes 

20 I go up they w i l l have an o p p o r t u n i t y tc make seme, but 

21 t ha t o p p o r t u n i t y and t h e i r a v a i l a b i l i t y as a compet i tor 

22 i s what w i l l p rovide the s o l u t i o n and Voep the ra tes 

23 down. 

24 COMMISSIONER LAMBOL'̂ 'Y; There has been sorae 

25 comment regard ing the t r a f f i c base t h a t ' s inc luded i n 
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1 th.3t agreement. Could you nerhaps make seme comment 

2 r egard ing t ha t ? 

3 MR, »'ARTIN; Yes. DOT counsel t h i s morning 

4 made the po in t tha t the way C'lT does the a n a l y s i s , 

5 Ins tead c f 0-1/.? m i l i i c n tons of covered t r a f f i c , which 

6 i s the way we hav<> proposed i t , th<^y would add another 

7 m i l l i o n cr a n i l l i o n and a h a l f tens because of a 

8 t e c h n i c a l dipagreement about the way the ana lys i s ought 

9 t o be p r o p e r l y done. 

10 We t h i n k t h a t we were r i g h t about i t . ^ut 1 

11 must say t h a t t h a t i s not a deal hreacer . That i s a 

12 d e t a i l . I f the Ccmmission i s t r o u b l e d by t h a t one and 

13 be l ieves t h a t the score of the coveraoe ought to be 
! 

14 expanded from the 0-1 /2 m i l l i o n tons tha t we say, up t c 

15 the m i l l i o n or so tons tha t they would add, whi le we dc 

16 not t h i n k i t i s necessary and we would not agree 

17 COMMISSIONER LAMBOIFY; Are you t a l k i n g about 
18 tonnage or com.nodlty? 

19 MR, HARTIN; This i s tonnage. This i s 

20 tonnage, and i t would i n v o l v e some other commcdities and 

21 some o ther movements. That i s a d e t a i l . I t i s net a 

22 deal b r eake r . »nd the re are some othi?r d e t a i l s w i t h 

23 respect to th<- aqreement which we t h i n k , u h i l e they are 

24 i m m r t a n t , they a lso are not deal b r eake r s . 

25 The i^ain t h i n o ir: tha t here i s a concept which 
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1 has another m.3jor r a i l c a r r i e r a v a i l a b l e as a compet i to r 

2 or p o t e n t i a l ccirp>^titor w i t h respect to p r e c i s e l y 

3 de f ined tonnage which has been determined t c le prc t lem 

tonnage and which I n v o l v e s nc o p e r a t i r g i n t e r f e r e n c e and 4 

9 

10 

11 

5 no mandatory subs idy . 

6 Now, by c o n t r a s t , the UP proposal as they have 

7 made i t , i s a deal b reaker . There was a gues t icn abcut 

8 tha t t h i s morning and I do net want te leave any doubt 

i n the record cn tha t rne . Their propo.sal i s f c r 

t rackage r i g h t s of 1U53 m i l e s . They say i t i s s u . - g i c a l , 

and i t i s i n the sense thav Jt cuts the hear t out of our 

12 system. 

13 The b. '^ic economics are agains t i t . I t i s 

14 gcing tc i n v o l v e ci e r a t i m i n t e r f e r e n c e . *;cw, Mr. 

15 M i l l e r sa id i t might i n v o l v e one or two t r a i n s a day as 

16 they have planned i t . I t m i g h t . I t might i n v o l v e 

17 f i v e . There is no reason why i t would be he ld a t twc , 

18 They have not committed t o held i t t o t w o . They have a 

19 p l a n , but there i s n o t h i n g t c say t h a t they c o u l d n ' t 

20 lnc rea£ ;e i t t o f i v e or ten t r a i n s . 

21 I t invo lves loss of dens i t y f o r SFSF through 

the hear t of cur system and i t i s ; iggravat»-d by the f a c t 

23 tha t as they propose i t , they would be a subs id ized 

24 c o m p e t i t o r , 

25 Now, Mr. M i l l e r compared t h se i n j u r i e s to us 
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with a f 3 b i l l i o n g a i n , I j u s t want t h i s CcTmlssicn te 

understand t h a t t h a t i s a l a w y e r ' s number. He 

c a l c u l a t e d t h a t number, ie don ' t be l i eve i t i s a r e a l 

number. I t ' s not i n the record i n the sense tha t i t i s 

sunpcrted hy a w i t n e s s , I r . K i l l e c c a l c u l a t e d i t . 

Whatever the r i n h t number i s , Mr. M i l l e r 

ignores the basic f a c t s tha t SPT i s i n desrera te 

f i n a n c i a l c o n d i t i o n today and tha t we need every d o l l a r 

of savings t h a t we can get out of t h i s merger i n order 

t c make the ccirbined comp iny a v i a b l e l o n e - t e r n 

c o m p e t i t o r . Evsry > io l l a r i s f ' s s e n t i a l . 

Now, Mr. Miller also invites this Ccmmissicn 

to ignore the testimony ot Mr. John Schmidt who is the 

CEC of Santa Ft- Southern Pacific. T invite the 

Commissicn to look at his testimony. It is at SFSP-08, 

pares 6, page 23, and in the transcrirt at 1553Q. And 

in that testiirony Mr. Schmidt said thet if the UF 

proposal as rroposed, or the DtPG rroposal as proposed, 

or the KCS/IBMA were established as conditicns to this 

merger, then he would reccmmcnd to thr- board cf 

directors cf the company that they not consuirmate. That 

is his testimony. He is the C^O. 

He has a way of aaying e x a c t l y what he means 

and T be l i eve ti~at I f you read the t e s t i m o n y , you w i l l 

not t h i n k t ha t there i s any ques t ion about what he means 
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4 

10 

1 o r what he i n t e r n e s . 

2 VICF CHAIRMAN S I M M C N S * M r . M a r t i n , pardon 

3 me, I am s t i l l conce rned a b c u t abandonmen t s . You f i l e d 

c c n c u r r e ' i t r e c u e s t s f o r immed ia t e a ba ndon ue n t s, 

6 d i s c o n t i n u a n c r K i n o v e r 1 m i l e s o f t r a c k . Tf we 

6 approve t h e merger , what are your e s t i m a t e s c f f u t u r e 

7 abandonments s e r v i c e i n t h e medium and I c n o - r a n g e 

8 term? 

9 MR, MARTIN* I - i n ' t g i v e any d e t a i l on t h . i t . 

VICE CHAIRMAN S11MCNS; I h:.pe you w i l l , 

11 MP. MARTIN; I c a n ' t g i v e i t t o ycu h e r e . I 

12 w i l l he g l a d t o s u p p l y t h » r e f e r e n c e s . T>e amount o f 

13 abandonments i n r e l a t i o n s h i p t o t h e s i g n i f i c a n c e o f t h e 

14 m e r g e r , compar td to o t h e r merger c a s e s , i r e l a t i v e l y 

15 minor and many o f t h e abandonm-'^nts t h a t have been 

16 proposed i n the r a s t , some o f which were r e f e r r e d t c , 

17 wonld occur whether t h e merger happened o r n o t . 

18 Of c c u r s e , t h e b i g g e s t abandonment c f a l l t h a t 

19 we ge t i n t h i s case i s what i s g o i n g t o happen t o t h e 

20 SPT i f t h e merger does no t gc f o r w a r d . ° u t w i t h r e s p e c t 

21 t o t h e I c c a t i c n o f t h e m i l e s and t h e segmen tc , I j u s t 

22 c a n ' t g i v e t h a t t o you t o d a y . T ' n r o r r y . T w i l l have 

23 t o s u p p l y you w i t h t h e r e c o r d r e f e r e n c e s . 

24 VICE C'iAlRMAN SJMMCKS* The number cf m i l e s 

25 t h a t ycu d i d submit seem i b n c r m a l l y s m a l l t c me. 
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1 MR, MARTIN* W e l l , 1 t h i n k i t i r , " r . 

2 B c b e r t s , f o r example , r e f e r r e d t c supposed abandcnirent 

3 o f . s e r v i c e t o h i s p a c k i n g t. l a n t , bu t t h e .jnswer i s we 

4 a re n o t g o i n g to .ibandcn i t . We are a o i n c t c s u p p l y i t 

5 f r o m a n o t h e r l i n e . 

6 I t h i n k when you examin*' t h e number o f m i l e s 

7 t h a t a r e proposed t o b*r abandoned , i t i s v e r y , v e r y t i n y 

8 i n r e l a t i o n t e t h e o v e r a l l s i z e c f t h i t ? c a s e , 

9 VICE CHAIRMAN snMCNSs 1 want you t c know I 

10 w i l l be l o o k i n g v e r y c l o s e l y a t i t . 

11 HR, MARTIN; I know you w i l l , M r . Ccmmiss icner , 

12 I want t o ge t back t^^ t h e s o - c a l l e d deal 

13 b r e a k e r or shew s t o p p e r p r o b l e m , I have p o i n t e d c u t c r 

14 summarized what t h e b a s i c " c c n o m i c s a r e w i t h r e s p e c t t c 

15 t h e economic impact o f the D€PG/UF or t h e IRMA 

16 p r o p o s a l s , p a r t i c u l a r l y the Up, and I have r e f e r r e d ycu 

17 t o M r , S c h m i d t ' s t e s t i m o n y , what he s a i d and where he 

18 s a i d i t , becaure T hope t h a t y o u ' l l l o o k at t h a t , I 

19 t h i n k i t i s v e r y i m p o r t a n t . 

20 I t h i n k a key p o i n t he re i s what happened i n t 

21 t h e Union P a c i f i c merger ca se , because t h e r e you have a 

22 p a r a l l e l s i t u a t i o n . I n t h a t c a s e , t h o S o u t h e r n F a c l f i c 

23 sought t r a c k a a e r i g h t s over the h e a r t o f f - e Union 

24 P a c i f i c s y s t e m . They sought t r a c k a g e r i g h t s cn the UF 

25 l i n e t c C o u n c i l ' f l u f f s . 
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• 
And what happened? The U n i c n P a c i f i c s a i d ne 

2 way. They s a i d i f you dc t h a t , i f t h f C o f f m i s s i o n poses 

3 t h a t ar, a c o n d i t i o n , t h i s merger i s o f f . 

4 M r . M i l l e r s t o o d he re b e f o r e t h e Ccmmiss icn 

5 and he s a i d t h a t k i n d o f t r a c k a g e r i g h t c o n d i t i o n 

g r a n t e d t o a c c t i p e t i t o r l i k e t h e SF o v e r cur main l i n e 

would c r e a t e c p e r a t i o n a l p r o b l e m s . 

8 To be hones t w i t h y o n , we do n o t spend a g r e a t 

9 d e a l o f t i m e d e v e l o p i n g a l a r g e recorc" because t h e r e has 

10 never been any doubt about t h i s m a t t e r f r c m t h e 

11 b e g i n n i n g , t h a t t h i s i s an u n a c c e p t a b l e s i t u a t i o n f c r 

12 t h e Union P a c i f i c and i t would b reak t h e rr.erger. That 

13 i s what they s . i i d wou ld happen i f you pu t a ma jo r 

• c o m p e t i t o r on t h e i r main l i n e i n the h e a r t c f t h e i r 

15 system . 

16 V1C5 CHAIRMAN SI.IKC.'IS; Now what a re you 

17 t e l l i n g us? 

18 MR. MARTIN; We a r e s a y i n g e x a c t l y the same 

19 t h i n g . I t d i d n ' t make sense t o p u t a m a j o r c o m p e t i t o r 

20 i n t h e h e a r t c t t h e i r system t h e r e and i t d c e s n ' t 

21 t c d a y . 

22 I t h i n k i t ' s im t>or t an t what t h e Ccmmiss icn 

23 d i d . The Commission d e a l t w i t h t h i s i n t h e IF d e c i s i c n 

24 a t page 5 f O . The Commission agreed w i t h t h e U" t h e r e 

25 n o t t o p u t a ma jo r c o m p e t i t o r i n the h e a r t o f t h e 
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system. They sa id i t would d i s r u p t the U'"'s 

o p e r a t i o n s . I t would reduce opera t in t ) e f f i c i e n c y ever 

the UP's main l i n e , dovnorade s e r v i c e . 

Then the s a i d , r e f e r r i n g t c what Mr, M i l l e r 

said t c t h i s Ccmmission, counsel f o r . 'Applicants, UF, 

s tated t h a t i f SP's main l i n e t rackage r i g h t s were 

g ran ted . Appl ican ts would not consummate the 

t r a n s e c t i o n . 

What does the Commission sav? That "Such a 

consequence wculd be con t r a ry to our genera l p o l i c y 

statement which r e q u i r e s tha t c o n d i t i c n s not f r u s t r a t e 

the a b i l i t y of A p p l i c a n t s t o ob ta in the a n t i c i r a t e d 

p u b l i c b e n e f i t s o l c o n s o l i d a t i o n . " 

So you d i d n ' t dc i t . You d i d n ' t put the majcr 

c^mpet i to r i n the hear t of t h e i r system t ^ e r t and ycu 

s h o u l d n ' t do i t he re , and the re i s more reason not t o do 

i t he re . The p r i n c i p a l one i s the c c n d i t i c n cf the S F l . 

I am not qoinq to repeat the summary o f t h e i r 

f i n a n c i r . l c o n d i t i o n . You have heard i t a l l morning, but 

I v i l l j u s t po in t out t h a t t h a t c o n d i t i o n i s f a r , f a r 

more se r ious than was the c o n d i t i o n of the UI ' s merger 

p a r t n e r , whicli was the Motac, I t was i n a reasonably 

hea l thy c o n d i t i o n - - was then , i s now. 

There was re fe rence tc tne SF g e t t i n g trackage 

r i g h t s i n t ha t case, and i t ' s t r u e . They not them from 
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1 Kansas C i t y t c S t , L o u i s , They a l ready had se rv i ce f rcm 

2 Kansas C i ty tc S t , L o u i s , isa i t was r e a l l y r.-rt p u t t i n g 

3 them i n a new market . I t was simply ' ' i v i n g them a 

1 be t t e r opera t in ' ; r o u t e . 

5 I t i s a l so t r u e t h a t the Dfl.RG got t rackage 

6 r i - t h t s from Pueblo to Kansas C i t y i n tha t case. Put 

7 tha t was not the hc^art of the system. That was not the 

8 hear t of t h e i r sys tem. And today i t I s my understanding 

9 t ha t the UP only operates l o c a l s e rv ice or tha t r o u t e . 

10 Thei r main l i n e i s the l i n e to Cmaha and t h a t 

11 i s the l i n e tha t you d i d not l e t them, d i d net make them 

12 absorb a major comve t i t o r on the heart ot t h e i r system, 

13 The UP is askin-j t h i s Commission t c take a 

14 tremendous gamble w i t h the p u b l i c i n t e r e t , t based cn 

15 t h e i r specu la t ion t h a t Mr. Schmidt d i d not mean e x a c t l y 

16 what he s a i d . And we urge ycu not to take that gair.ble, 

17 I mi i h t j u s t ncte t h e t Mr. McKenzie, v h i l e he r ep resen t s 

18 the ( a l i f o r n i a PUC, Cal-Trans a lso t o l d t h i s Coamission, 

19 dcn'^. take the chance; i f you t h i n k i t ' s coing t o 

20 th rea ten the merger, d o n ' t do i t . 

21 Now, as f a r a.-; the rCRG i s concerned, i t was 

22 so r t of i n t e r e s t i n g t o look at t h e i r map. This i s the 

23 map t h a t they say represents the Western Lni ted States 

24 a f ce r the merger. You've a l l got copies cf i t . A l o t 

25 of red l i n e ^ down here i n the souther.'i par t cf the map. 
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a 1 Th i s i s what t!.e west would l o o k l i k e , w . t h a c o u p l e o f 

2 e x c e p t i o n s which t h e y d i d n ' t m e n t i o n t o y c u . 

3 Cne i s t h a t i t l e a v e s ou t the B u r l i n g t c n 

4 N o r t h e r n . The second i s t h a t i t l e a v e s c u t t h e MoFac. 

5 A t h i r d i s t h a t i t l e a v e s o u t t h e K a t y . And ^ f o u r t h i s 

6 t h a t i t l e a v e s '>ut t h e "fCS, T h i s i s n ' t q u i t e a map c f 

7 t h e w e s t , what i t w o u l d l o o k l i k e a f t e r t h e merge r . 

8 DRG oroposes t o Duy 10CC m i l e s cf cur l i n e f c r 

9 $03 m i l l i o n and t h a t $03 m i l l i o n t h e y say wou ld cove r 

10 no t o n l y t h e l i n e b u t t h e e q u i p m e n t . Now, you ccmpare 

11 t h a t w i t h what vou know abou t t h e o f f e r s i n t h e 

12 Mi lwaukee c a s e . 

13 T h e i r p r o p o s a l , i f i t were n r a n t e d , would 

14 t r i g g e r repayment o f deb t by SPSF o f 5210 m i l l i o n . Cne 

15 t h i n g t h a t ' no t s u r e came c l e a r t l i i s morn ing i s t h a t 

16 they have t o buy t h i s l i n e . They have t o buy i t because 

17 t r a c k a g e r i g h t s t h e m s e l v e s w o n ' t w o r k . I t ' s .a j o i n t 

18 l i n e o p e r a t e d i n ons d i r e c t i o n by t h e Unicn P a c i f i c , i n 

19 a n o t h . r d i r e c t i o n hy the S o u t h e r n P a c i f i c , and U n i c n 

20 P a c i f i c has a v e t o o v e r t r a c k a g e r i g h t s a r a n t , 

21 So the o n l y way t h e y can ge t what they want i s 

22 t o buy t h e l i n e and i f they buy t h e l i n e we are ou t o f 

23 b u s i n e s s . We c a n ' t s e r v e Cgden , So what t h e y a re 

24 r e a l l y t a l k i n g abou t i s not a d d i n o a r c m p e t i t c r , but 

25 r e p l a c i n g us as a c o m o e t i t c r v i t h t h c s e l v e s . 
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He said t h a t we would extend the E£EC 

s o l i c i t a t i o n agreement, 1 won ' t add fny more on t h a t 

p o i n t , 

Thank you very much. 

CHAIRMAN GRADISON; Thank you , Mr. M a r t i n . 

Before we wrap no, T am t o l d t ha t Mr. Moates 

and Mr, Kharasch have reached an agreement cr tha t they 

are i n agreement on one is.sue and t ha t tliey would l i k e 

t o make a b r i e f statement b e f o r e the Commission, 

MR. KHARASCH; Thank you . 

Our statement i s t h a t we are g r a t e f u l , as the 

c o o r d i n a t o r s d u r l m the t r i a l p roceeding , f c r the 

se rv ices of Judge Hopkins and we t h i n k t h i s record ought 

tc r e f l e c t h i s s e rv ices i n the h ighes t t r a d i t i o n of the 

Ccmmissicn . 

Things went w e l l , smoothly , and you now have a 

n i a , compact / • ) , TOO-page r e c o r d . 

(La ught er . ) 

MR. MOATES; A p p l i c a n t s endorse t h a t . 

CHAiyMAN GRADISCN; Thank you very much. 

Cn behalf o f the Ccmmission, I want to thank 

a l l the p a r t i c i r a n t s f o r t h e i r arguments presented here 

today. We a lso apprec ia te ycur coopera t icn i n h e l p i n g 

us f i n i s h on schedule . This o r a l arnument i s now 

adjourned and the mat ter w i l l s tand s u b m i t t e d . 
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Thank you. 

(Whereupon, at ' * 5 : p.m. the Coirmission 

adjourned.) 
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