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involved any of

Q Do

A My
Tecry Booth, and at least o© o he membe

was Bob Keyes I think
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who else may have
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Q Did you prepar
A I prepared it
counseli.

Q At any cime hen you 2re prepar

counsel, did you ise i about

determination - 1 3 you estifying

A Any gquesti
various themes were
I don't know that I
answering your qgueat

Q Would you
told you what the pol

A




A Let e Y CO answer 1t this way A I think
we have indicated,
means a sure-fire

Any burden above and ryond simpi the burdens

tha*t are inherent in op ons of the two companies

are just another stra th ¥y O la onn the camel's
back.
Which particuy
the camel's bar
with the merger
been able to determine,.
Number One,
all of the costs that
ilupose. Number Two,
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miles. We measure i on profi

Q HOow about growth in

a bearing on profitabil

A No, it wouldn't.

NO bearing?
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don't have any profits

me to think in terms
in terms of dollars an
How about grg¢

last few b
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during

that period?

S No.

Q Would you character

volume during that pe

A If you look

at dollars, I would

traffic. I would no
Q If those
directors, then,
what is now KCS~C
it, 1n your 3judgment
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those, don't you?

A Sure.
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A Well,
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something. I am not sur hat Is any one

policy witness here for our purposes?
A I think to some extent Mr. Champion
policy witness.
Q Does he cover the same ground cover?

A No, I think his focus is more di il toward

operating matters.

Q Are you relying on Mr. Champion in any
A I suppose s« All these statements are

interrelated.

Did you intend by your testimony to add
anything to the testimony of the other seven witnesses
referred to in

A Yes,
the stat
they

exper




witnesses.
THE WITNESS:
there if you count thenm.
BY MR. AUERBACH:
All right, sorry.
I take two as one

your testimony.

Is there someone el

whom you are relying?

s You

statement
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that the

the conseq:

anticompet
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put
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cnem

together

in




generally. That is the primary sense in which I would

conclude that it is not an anticompetitive merger.

Q Your answer would be, therefore, as I
understand it, and correct me if T am wrong, that it is
rail anticompetitive, that is, the allegations that it
is rail anticompetitive are wrong?

A That is right. I would say that it is
improper to focus on a mere consideration of whether

there is concentration as among railroads, tha. the

proper focus ought to be whcther or not there is

sufficient fragmentation in the transportation market

generally as to cause any anticompetitive consequences,
and my conclusion is that it .culd not.

Q Assume for this purpose that you are wronc
that there are adverse rail competi
Should the Commission vercome

Other transporcat




I'm afra

competitiveness

rail only, so

9, You
therefore, the Commiss
these other modes
be deemed anticompeti
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on March 217

A No.




MR. NELSON: For clarification, ! Auerbach,
when you say "it," do you mean

MR.

My understanding was not ) that effect.

Q The same guestion with 28pec to DOJ. What

is your understanding?

P2y Yes. I understa

list, and I'm amazed by it
Q Speaking specific
consequences,
A That is my under

long list of claimed compet

25




consideration

policy considerations in

A To the extent
think they will down the

Q How old are you,

A FPorty-three.

Q Now, as I understand
performing legal services for
f That's right.

Q Then you went
is that correct?
A Yes.
And you assumed
26, 27 months ago, is th
Yes, 8

And nc«
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ted under
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areas before 2

A a tnird g ] tion Saata Fe emplo

grew up on the railr d The day :r I graduated
high school
inCy Rail
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Q That would be

23-month period?
A Whatever i s And prior
You were dealing with Santa 2 's customers
that on such things as thei:

A Dealing with t nerall}

wide variety of problems

another involved in legal
Q Do you think you'
intermodal competitior
A Oh, yes.
JOW about theilir intramodal
very m
Are you

nal




industiies served by
A I think so.
Q Well, how about the
know the nature of the regiona
Southern Pacific?

A Less well, less well

Q how about the

Southern Pacific?

o Again, 1
good extent.

Q How about

competition?
A I think

Less well

the Santa Fe?

intramod

Do you

Dy

the




last couple of years in reascnably, think, intense

almost daily contact with not only one customer or two
but sometimes a half a dozen or : in a day. That
has involved mainly listening, and you learn an awful

lot about your competition from just letting a customer

tell ycu how the customer perceives the marketing

practice and presence in the marketplace cf a competitor.
Now, you don't necessarily just take one or

two or three customers and what they have to say as

being your world view of the subject, but after a

hundred have told you what they think about what
competition is doing and trying to do and what it
presence is in the market and so on, you develop,
think, a reasonably decent compo £ hat
competitor's y is, what a

strategy 1is pé ularly one

where there'




A Just about every eeti you have with a

customer goes through just n e series of different

subjects, generally starting witl hat your business
relationghip is with a particular customer from
there it winds up going through the entire logistics of
that particular customer, and inevitably as a part of
that the customers want to tell me what they're doing

'

with the Southern racifi And, you know, they're very

anxious to get this merger over with, and tha
reason they want to tell you abou who's a
who's a bad man, what > do to

the merger and

hundred. just t numbet

out







egquipment

Q L L O ; 1 fLf1C depar

YOou ever examine Or participat n The examinatlio

analysis of the capital budget?

A Yes.
Are you familiar with the
Yes.
Could you tell us what
Discounted cash flow
something of this sort.
Q Fine. Now, can you
rate was 1n the capital budgets
participate?
They

Y 3
Well,




A And that's done. It's done.
Q DO you have any exper e with operations?
A No. I've been a lawy operating people,

and I've been involved the legal end ¢ it but not

operations per se.

Q Do you have any exper lth maintenance

Same answer.

Maintenance o

Same answer.
Q DO you have any ‘ ience w
factors that might cater into ratemakin

A Yyes.




Q Yes, but can

how geography enters into

A I don't understand the question.
to try to. Are you t ting é €t topography’

Q No. '*m talking about the relationship
between geography and competition.

e Well, okay. Let me try

is what you're talking about. ] ailrcad and our

recently lost a movement of lube oil om Shreveport

Louisiana to the L.A. Bas
that Pennzoil worked out an exchange
Chevron up in Richmond and decided
L.A.

Now, that's an exampl
how geographic competit
transyortation ates

ranspor




would be able to compet

competition in the New

Ccast?
MR. MELSON:

question. I don't knoy

JUDGE HOPKINS:

THE WITNESS:

JUDGE HOPKINS: he witn 8r inderstand
it either, and I don't
BY MR.
Q How do

YOu have useq’
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firm must

COosts, it

capital,

you add
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total cost
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Q It would not be the same,

it, as net railway operating income

A No. Net railway ope.ating

number. I'm saying this

expressed by the Santa Fe, gener

Q Net railway orerating

definition, as I understand it,
amount of money available for fi
capital, however, hat correc
2 I'm sorry.
Q Let me restate
that you aentioned, whi
of service, I asked you
irnmome would cover the
is variable, and represent

carrie

erstand

correct?
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represent the

cOosts and retur

hat one oack?

the three factoru

he gquestion of cost

railway operating
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There's net income from ratlway operations.
There's net railway operating income. The
incowe. And, you know, the only way to di
intelligently is to look at

G When the proposed nerger c mitted to the

Board of Directo>rs of the Santa Fe, we -hey advised

about costs of gervice?

A I don't have any idea, Il wasn't there.

Q PO YOou know whether they were advised about
carry through?
A I don't know.

Have you ever

sSeveral mc




Q Do

could expect
MR.

object to thi

the purpose o

on the firs
consideratic
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guestion?

foundation for

JUDGE HOPKIN

you have gone along.

an hour or three-=<c

for the rest o

witness.

questions and
is any
Then

JERBA




can't deal with the ques

maybe we can get down

Q Have you he

any time as the amount

carrythrough from thi
A No.

MR. NELSON:

JUDGE HOPKI

BY MR. AUERBACIH

What reduct
of your testimony

conditions?




it. If you

year? You

question back.

JUDGE HOPKINS: Mr. Auverbach?

BY MR. AUERI

Q >u have

million.

A




You need

lot of

In orderx

The tota

MR. NELSON: DO ycu use
Fitzgerald does 1 the economic

testimony,

assuming the

going to cover the

not going to be abl




Q Do you co

of capital?

A NO, no,

Q Sorry. Total cost

A No. I was addressi

the things that are going to

going to look into in terms
the merger, and cash
consideration.

Q I would

cost of ser

chree




rate of re
A

lLook at

some financial stuff. Does someone have & annual

repcocrt?

MR. NELSON: M ) o ¢! | you happer

know the combined net asse base ¢ the companies?

is a necessary step in this c utation. We don'
it handy.

MR
Kocehn indicate

Santa Fe'




test of what you hope to

permitted to go through,
A Absolutely.

Q Now, what does

in order to make that shortfa

A Well, there are only two things you can do.
You can raise prices or y can reduce costs or you can
continue to wither.
Do you think tha ) reduced

costs as much as you can he e: ¢ the $220

million that you have used

A don't know.




Stangle's summary of

order to be revenue
76 of their statement.

They say tha

percent. As you can well imagine,

area of sheer theory.

Q Would you ass
board? Do you have ar
A They did me
revenue woulc

But now referr:

we

are

s

do

on

in

Page
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What
Well, ours

Pacific's is probably a imilar numbe1:
That is base

Sure.

(9] Do you have any lea 1at the agreegate mar

value of you stock

B Ou stock
Southern Pacific Compa
is wholly owned by

Q DO you have

don't thin

Do vyou




9910

a4 predicate

JUDGE HOPKINS

gquestion? Why don'

MP AUERBACH:

is under 50.

THE WITNESS:

morniny.

BY MR. AUERBAC

AsBume

It looks

Wou

mputing ret

the balanc




AUERBACH:

e know now

billion for the railroads
A I don't know tha

Q You have just heard your counsel say they are

the assets. It is something less than $4.8 billion,

isn't it?
A That 18 what the market

I suppose.
Q You have just gi us a d inition
efficient market, haven't

s Yes, sir.

MR. NELSON

appear




fair test
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investment
recognizes

that they




a company

likelihood of

longer term.

after

being

Q Do you def

with cost

Well,

of service?

they are

Dces that compl

well,

of service,
Y
1l railroad

adeguate.

railroads

you woul




A Well,
of the competition stayed as is n¢ e i one

system in the country.

whether it could be revenue adegquate

Q It is a fair conclusion
Fitzgerald, that efficiencies alo
revenue adequacy?

A Well, 1 ) t agre that I thi
if we could get our ] labor sit -ien und
control than we have it now 1d ge hose effi
that we are talking about n 1is . that
approach revenue adeguacy nk that 1is the

confronts

rail

nk that

er better

ciencies

we could

other




oackK.

you aimed G - ) evenue
aise rate

A (O always

ompetitive osphere woul




transportation market is unreasonable.
BY MR. AUERBACH: (Resuming)

Q Isn't it competition that prevents you from
haviny that kind of substantial market power referred
to?

.3 Absolutely. Absolutely.

Q And without ccapet tion, what

tesult?

A We could raise your rates.

Q That would be an exercise of market
wouldn't it?

A That is right. What I am saying here is that
there i3 no market power, because obviocusly we haven't
been able to raise our rates

Q What I understood
merger is approved without cong

market power,




MR. NELSON: Asked and answere

JUDGE HOPKINS: He has answered this
gquestion. He has been talking about other competition,
as I understand it, too, besides rall coOmpetition.

BY MR. AUERBACH: (Resuming)

Q I am not asking you ~-- On - competition --

if you have answered it, all xight, gt I didn't

understand it to be answered -- if you re the only

railroad after merger without conditions, will you have
market power in the southern

A No. Let me put L this wvay 1 not have
enhanced market power. We
have now, which as I am de
ability to charge somethin
Nothing like yo

pPower.




MR. NELSON: Coulc > h page reference,

Mr. Auerbach?

MR. AUERBACH: Yes

the witness knew his own tes

THE WITNESS: My CO : . know

JUDGE HOPKINS: Do Yy« it? you

wnere it is he is referring

without him having to find

MR. NELSON: Nelt!

chance to look at it much th

JUDGE HOPKINS:

them?

MR. AUERBACH:

at around 14 or 15, but
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You

at

somewhere.

A

Q

where

S LBat 13




NOow,

does not get you

because the

cost or capi

charge monopoly

profits, you hav
building block n
two, the fixed

And w




is that even

power, some

indicative of

the contrary.




imposs
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closely i ooses
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that upon analysis the h
cannot go forward with

conditions, that it wi

conditions, they

amgount to diswgproval.
You are ble,
ONnerous means 1in contex?
A
determine which straw

h refere







proceeding.
Q Did you
your superiors at
A I did, a

Q When you d tha

words used in the jreement

tried.

una

that are set

applied by the

from in

reement




Oor route
regquirements.
A Tha

What ther

A That 3 goin : left o b judgment

the ICC assumir

current rule

Q Di

the word

A




would eilimimate e

affected traffic,

as competition,

shipp2r or a prot
A Yes.
Q How woul
A Again,
either A or B woul
cancellation. So
Q That is,
competition dcesn'
what you are

A




I

minutes.

(Whereupon, a brief recess was

JUDGE HOPKINS: t's back

get

Mr. Auerbach.

MR. AUERBACH: Thank you, sir

BY MR. AUERBACH: (Resuming)

Q In your testimony you address

the

that have been proposed by

responsi

speak of broad flaws or major flaws in

define your approach to

basis that some of them 2 a8 it} cal

some Of them deal with
LY Yes.,

Q Would you agr

vertical conseguences

cancellations, and discrii

diversions?

the

ve applicants

them,

understand

caken.)

the record.

conditions

aud you

it, on the

effects and

ana



does deal with the subject you just mentioned
way I sort of saw it, it generally dealt with
subject of a railroad trying tc make
operation difficult or impossible
And therefore the primary orgunization that
would be harmed in that sense would be the
railroad as opposed to the shipping public.
As I looked at horizontal, I lcoked at it as

dealing more with a reduction in competitive options in

a parallel sort of a setting, and ther presumably

there were such harm it L all e shipping
public directly.
Is 1t
distinguish between
view them, that h
reductions

particular




would refer 0 minating

Q Let's look at KCS its responsive

application here. Would you ard the trackage

being sought by KCS
definition or youir horizon
A Well, I would und

thought I knew what you we

Are ycu talking now about

aathority?

Q No, just the trac

A Just the trackag
MR. NELSON:

which particular one

MR. AUERBAC




vertical kind of

Houston (0 Texas

aspects to 1it, an would have

to consider verti




include

increase
have outl

A

used by
inCrease

attribut

addal




about 1t

change your m

As you know,

it would affec

Simpson how.

You

{j
you have

the




Q When you

in its entirety and adv

horizontal that we
consider are affected?
A Well, again,
problem in any markets,

reacnh any place

one, regardless

involved in any
Q Is it
comfortable with the
commodities?
A
for anything
subject I am
the

to p O £

ratemaxKking

agreed

where there two

of whet

L&l £0O

define the

erting

upon, what

not conceding that

the IRMA appears
rallroac

her the KCS

of those markets

say

IRMA

markets QO

ther

zontal




particular commodities in mind?

A Well, the only purpose

I did is that Mr. - 8 statement

examination bg
problem with fresh produce, and
restrict produce as a commodity.
And the only purposs

is to suggest that 'S apparently
attention to the g of whether
problem cr

Q From th
a generalization
specification.

am 8sa

IMRA

would not

pmpetitive




Q Did you d

limitation on RMA h any s t or federal gqovernment

department?

A

aon
Q Refer
cCharacteri:
gpeax

payment,




is no particular problem

rights authority freel
arm's length and

the answer to the prec

simply a gquestion of payment

Q My followup guest
where two carrierLs proposed
circumstances, 1s the qu
something more than

A The Commm} ¢
trackage rights.

Commission has th

nature




historically has been to grant the trackage rights at

bargain basement rices. Now, why does the Commission

do that? Because it intends t sidize a competitive

rail option at the expense of the merged arrier.

Q For the benefit of the would you

wouldn't say

For the benefit

NOw we
AUERBACH:
Honor.
JUDGE HOPK

BY MR. LIVI




competition between the two
A Okay.
Q Have the

against each other

trust?

A Where competit

trust, the voting trust

continued to do busines

Q Have you 1ins
department at Santa Fe
competitor and to compe
them as you do inst

A Yes.

Q

marketing




a particular piece of business

keeping in mind all the peopl

handling it. Not simply oOne

Q You do keep abs

moves, for instance, major

A We try, where we are

Q Are you familia
Fortune Magazine, January

A

nave




commodity is o© ything
Q It says in this
the article, that in the p

reference o 1984, and now

Pacific has managed to steal

piggyback freight business

Was that, the piggyback

in the srticle, did that include

moves on the southern corridor

the southeast and southwes
I don't know
now tO
Souther
ycurs for
corridor,
A

contalinel

oe

<

Du

P199%

wee




the southern corridor

Southern Pacific?

A I 1magine.

You have
No.
Q ld you ever hear price war" used
the Santa Fe?
A No.

Q This artic

piggyback revenues h jumpe 35 to percent, Do

think that is inaccurate? Do yc iisagree th
don't have an opi
Were you interviewe

in Fortune?




is some Union Pacific people. But I can assure you that
tempers don't flare at Santa Fe Railroad.

Q Mr. Fitzgerald, that is not my guestion. The
gquestion was whether you can identify the aggressive
advertising campaigns by Southern Pacific in competition
with Santa Fe that are referred to in this article.

A Well, I can tell you that Southern Pacific has

an advertising campaign. I don't know whether it is

aggressive or not. an assure you since you read that
sentence that tempers ¢ g at Santa Fe about
aggressive advertising

Q I am trying
advertising campaign by

A
but you are quoting

and I want to get th




recent past there was an aggressive
by Southern Pacific aimed at the San
asking you whether you are aware of

campaign.

. I am aware of an advertising campaign.

don't know if I call it aggressive or not.

at Santa Fe?

e

Q There is alsc reference
to slashing of ra y Southern Pac
where those rate ] occurred,
involved the souther idor?

kS No, I don'

"‘}
Know wnhether
its rates?

A




A I don't think that there

rate reduction, Mr. Livingston.

rate accion

have been specific

capture specific pieces of bu
the time. I don't recall any
I am not saying that
sure there were.

Q Since the time

traffic -- that was the be
A Yes.

Q Have there been
the Southern Pacific on ¢t
corridor?

A

any general

sure that there

were intended to
Those go on all

southern corridor.

I am

eductions b

v
4




Q Prioiz
traffic started to
dramatic increases?

IS Yes

commitment toward intermodal much earl

Southern Pacific. They are now doing
several years ago.

In other words, our intermc

A
(o]

think, at a much more mature stage th

Pacific's is because
in boxcars to TOFC service
Fe than
efer you to
first full paragraph
Union Pacific

indicate tha

that would




Q That “ - you carxy a fair amount <of

TONe tratfic, 4 Ot ralifornia to Texas and
the southeast?
A A fair amount.

Q That is a significant amount of the traffic

that you carry in the southern corridor, is it not?

A Yes. Particularly eastbound.

Q And tcoday you compete with the Southe:
Pacific for tha traffic.

A They are another play
mar<et,

v

competitor




loadings, but we

specific city pairs.

that. I would like tou

Q The competit

Southern Pacific on TOFC

corridor, of course, tha

by the merger, correct?

F Well, to the e

of competition

as only

after the merger you

answer kind of give

mind that in additio

got the KCS east of

have got yoi

marxet

Perhaps

know ho

tent

AvoLvVing

in

that

twoO

the

sout

1g with
ic gets
thou 40 .

the




service, length

m origin to

destination, and al g those things basically

off. What does a truck g ) from
door?

Q i Sact, fsa't it

rates from points in Califor

comparable to those

A As I said
is, they try tc 1ug right
door to door i of mov
those points

don't get the bus

If today

Q00X

| o)

1S

lay

4




A

told that

Q

Loulisliana anc

A I don

even though in

remunerative or
to handle a ce
order to cover

nedd to genera




the trackage

A

rantea and

Why ha

Santa Fe made a
railr«

Santa




we believe that trackage rignts d n e granted

we didn't get < 2 gecond lev ingquiry, which

if they were

NO+
pPpacific. we
talked abou
efficiencie
and so fort

W
Union

wne




MR. LIVINGSTON: I haven't asked the guestion
JUDGE HOPKINS: It was guite extensive. Let's
get to a question.
BY MR. LIVINGSTON: (Resuming)
Q The question is, again, why hasn't anyone made

an estimate of what the vompensition reguiremants are

that the Applicants would regard as fair for the Union

Pacific trackage rights that have been requested
MR. NELSON: I think he's ready answe
that question.
JUDGE HOPKINS:
ahead again.
THE WITNESS:
earlier answer, Mr Livingston
has come forward from Omahsa
assume the
bargain

seeks




Santa Fe and suthern Pacif

Corporation?

A That even confuses me, . Khars

sure what I'm doing here.
JUDGE HOPKINS: fou'd
THE WITNESS: For sure.

I am employed by Applicant S

have been designated to be the Senior

Marketing and Sales, for the new C
merger takes place.
official in that company
SO0 that to the
deal witt

would




are inconsistent with vour testimony today, who are you
speaking for?

A I'm not aware of any inconsistencies, but to
the extent that there are inconsistencies, I speak for
the Santa Fe today, and postmerger I speak for the
merged company. I do not speak for Southern Pacific

Transportation Company today.

Q And suppose there seems to be an 1inconsistency

between a position stated by, let's say, Mr. Cena and
the position s:ated by you. Whose position governs?
Yours or Mr. Cena's?

A Well, we need to ferret a
just what that inconsistency is.

Q I see. Let's take a tion, for example,
about the payments the

end of the Un




MR. KHARASCH:
me strike 1it.
NELSON: Just v t Oof context;
8kl
MR. KHARASCH: Let's have two counsel's
exhibits marked. One i3 the petition for reopen file

and finance docket 30,000 on October 9, 1984 by the

Southern Pacific Transportation Company, Attornecys

Thormund Miller, Douglas Stephenson, Michael
Stuart Vaughn.
JUDGE HOPKINS:
the number on that?
MS5. MAHON:

JUDGE HOPKI]

number




exhibit next

brief of the Atchison, Topeka

Company, finance docket 30,000, Marc

our friends M Knowlton, Mr.

Wilson, and
JUDGE HOPKINS:
understand
youm

wvas mar

MR. KHARASCH:
brief of the Atchison,
docket 30,000,

65.




MR. KHARASCH:

MKT-C~66, Yyour
JUDGE HOPKINS: That
MR. KHABAHQH:

pacific in finance

982,

april 23,




filed in

Transportation

30,000, the MP~-U

Santa Fe.

Th

authorized D

witness. And

completely

think

about things




the reason for this.

for the decent opinion

position taken by the Appl

they take simultaneously
positions, and intend
diametricall: opposite
JUDGE HOPKINS:
ahead, Mr. Kharasch.
MR. NELSON:
some possible object
Mr Kharasch can
d argue whatever
don't think that

agging

iomewnat

respectc

e Of the

weakened

taken




wnethn

@
m
o
.4
o
o]
B
(%}
w
Fe)
i

as to




Yes., NOt
Page 37
Q Would you t he second 1 paragraph

just above the word 2nt in he le of the

page? Do you, sir, agree or di [ € or ehalf

Santa Fe and the SFSP thsa he only sound way
trackage rights

them: such a

book value of

of return, mul




competition
represented Dy a Aackage r

A 5 -estified in rezl L0 Mr ivingston's

guestion, when the ICC grant: & rights, 1t the
has to turn around and pProvic £ 1l inducemen

for the carri=sr getting them to use th And that

the reason for having to impos »argain sement pr

Otherwise, the carrie } use themn,
couidn't afford them.

®
the wall of the
indicated between

Are you

understandi




rom.,
or that
area, is it

Cotton Belt withou g the SFSP trs rights

between Kansas City ot. Louis?

A Well, it \ 8 dire

trackage rights.

them. The Commiss

going to use

3

pPay for

Pacific at a

to charge you

Commissior




this case?

A I think it's more mportar o Yy to instruct

the Commission on what's qo ng on in t rket today.

I think that stare decisis has a role, I think that

the Commission is in a pPosition where it to learn
what's going on in the cur:
That's why
To instruc
Yes, sir
Have you observed hat there is any change
Union Pacific decision? Let me s Have

he Commission®




your statement?

A I don't know; various member

Q It's about what economists
A Various of my staff have wo

statement, and I prepared the thing.

-- the footnote was originally part of

relegated it to footnote status becau:

where it more appropriately belonged.
Q Are these lawy
on your staff, or staff
traffic people?
A Mr. Reyff has
Mr. Lawson. I think you've met
number of lawyers and myself who

the final produ

this
originally
And

that was

r economists

ilroad




A

Q Let

bargains for

transactions i ! ndi ) n recent years as

part of your

A Cry
Q Was the Milwaukee

1983-19827




Q You
A I don't think so

Q And then the Chicago and North Western was

still more foolish in offering three~-quarters of a

billion dollars for it?
A And I think they recognized

took a gquick exit.

Q The price of : Milwaukee,

reflect the fact that th ¢co Line wa
Kansas City market?
A it B
gquestion the wisdom o k., '8 one ¢ the most hotly
competitive rail marik
service between Chic

possibly make




witness's statements, which throughout his statement

here -- and I'll find you some examples if you want ==

that there's no gquestion at all that joint routes will
be continued and that we're testing the basis of his
statement that market power is not going to he acquired
by the merger.

JUDGE HOPKINS: How far are we going?

MR. KHARASCH: Well, if other people find that
getting access to markets or eliminating competitors is
worth a good bit of money of railroads, I think it
follows -~

JUDGE HOPKINS: [ understand. But how far are
we going?

MR. KHARASCH:

I might




his purchase price going
80.

Rio Grande today, I su ¢ might be
1 4

projected to earn something oI r >rde of $30 million

a year in an average year Th means he's paying ten

times earnings. And if everytl g goes down the chute,
he's picking up, net salvage value probably well
excess of the $300 million.
Q The acquisition of
A That one it
don't remember the
How about the

That invol




Q Ten perc

Southern Pacific?

A It woulc pe on the same

"

dollars a year if we could add 10 percent

of each of these?

I1f we could.

’Jrlcflfqe

I8




Q That means, let's s

given piece of transportation = : 8 say $10.

railroad competing with the truc will come up to

$9.90.

I Sure.

Q We must include ] such convenie
prices; the truck convenience must ept in pr
-~= Cconvenience of using truck, anrd speed, and th
of thing.

“ Yes. Let me

it differently
in your example a rallroad

competing againsct

as you say, $9.990




would ir tratfic

the table.

NOW ,

are very anxious

as a general obs

Some mc

And what




A Thig is the Numml
Q N-u-m-m-i
S In Fremon
considerable concern.
Tell me why you observe 1t with concer
The Union Pacific is involved 1n
Commission proceeding against Scuthern Paci
point, the net effect of which, & I under
Southern Pacific ! ld lose i Union Pacific prevai

-=- would be that Pacific woulcd uppl Southe

Pacific as the arrier at h plar hich I guess it

now aunder

carrier,

major indus

carrie




Q Now, I have been reading w some interest

the Commission's decision in finance docket 3568 of

March 29, 1985. Did yc happen to se2e that?

.3 No . I just to console mycelf with reading
Traffic World about i

Q Well, éid your Traffic World researchers tell
you that according to the Commission SP and UP became
involved in intens bidding with General Motors for this
traffic?

A

knowledge.




or

A

and this




Q And the Union Pacific sided
ability tou tie together the tr
the traffic from another, did
A That's the way 1 er ‘ And I talked

with everybody from Jerry Bodrie rral Motors about

it, to the Union Pacific people : re very

impressed with their abili © b to do that.

Q Now, the Union , ‘ ‘ back to

that subject, has to be a 1 t >roposition than
the trucks would offe
A If you say
Q As a traff
lower rate than the
the trucks, but you
A wWe
about whe

Crucks was




R - 4 ¢ or .
L doesn

them a lower~than-t
right?
A I think

Q Union Pacif

pieces, Fair enough.

Union Pacifi]

Motors and offered a

together in a bid.
A All rolled

tying agreement

devious

Salg ==




yes, but the reason I have s p Y n 't now hat
General Motors has come to us on a nu [ ) O ons
and talked to us about what

postmerger.

And generally what

that matter, a number of larcg

large traditional Americar

is packaging transportation

extent, kind of contractin
to major carrier
And 1t
part, was no
General Mcoctors,
the package

the aggregat




A The plant

is at Fremo

proceeding

everywhere. The

inbound setup; that

of the East into that

would be eloaded with

shipment East.

Q I'm not foll

bringing cars from

ship them back out

to

) NOt the same

we have here 1is a ne

especially adapted to
r'hose

automobiles.

1

national pool.

nc,

that we

plant where

th

aan

€ Nummi

operate 1in a

the subjecft of

California. General Motors

were involved in was

npleted automobiles

the multilevel car

automobi s for

involved

California in order to

fornia?

5, Mr. Kharasch,. LOOK ,

We have cars that a

re

le setup completed

NetworkK,

18




And at any

interested in before i as etermine t0 go with Union

Pacific was the part of can automobiles coming

out of the Detr

smont . o
moneg, whe

American cars i be offlocaded and pedaled ou

highway to GM' ealer networ
The MT ra

these Nummi automobli

turns out, on

prep sites or

they will

network.




Q Well, but Sou
persisted in saying it
Union Pacific out,

£ Wha an

aing from Ge

Motors is that they have already taken the business that

they intended to take away from the Souther

away from 1t.




Q 30 General Motors has no remaining leverage
with Southern Pacific?
A That may well
And how about ¢ a Fe? D¢ -ney have leverage

with Santa FPe?

A Sure. And they have talked to me about

NOwW ==
They have incredible

3

But the leverage hasi

A Because the Southe racific 8 apparent

willing to roll the

What




reconve

to

recessed,







JUDGE HOPKINS:
Mr. Kharas

Whereupon,

the witness on the

resumed the stand

by the Administra

and testified as

CROSS EXAMINATI

KHARASCH:

tzgeral

discussing befor

crucking conmp




collactively could.

Q Why could a single
A I just don't know
have the different ypes © Juipment

required presently. I would certainly think that any

period of time they coulé gear up to compete, a single

one of them, but I don't know that any of them
size, the egquipment, to be O take th
addition to whatev:r other bu
might have today.
SO 1t looks
there was competitive ! 1g © competit
being offe
rallrocads 4 tral seen

of the







separate rail lines that look as

the center portion there between
But to be honest with yc¢ ally don't know
whether those are in 1ded to depict op tion over the
Rock Island or noct.
Q In any event, r y Ot S earlier

that after an SFSP merger, % By YPro you would

intend to operate over the trackag

A That's the present plan.
pay what I contend is the appropriate pr ¢ resumably
the caeaper answer would be to 2ha ) ate the Rock
Ialana. Or to buy another
Q In the case of

discussing, was ‘here any

1at wa




of loading out
at destination.
A No. I guess we

same thing. You're speak

railroad types would refe

talk about intermodal,
that's oacked up to the c
into the truck

ramp. The trai
mechanically o

shipped to des

reversed

the cons

and then

loade
ad piggy
ther

latc




truck into a

transportation.

between Kansas

City and St. judgment

efficient?

A I don't know anything about

Q Would you define what
used in your statement?

A What page?

Q You used the word
statement.

A I would

to define it




particula: gatew
cost of the part
were on effl
Q Yyou ar

9 or elsewhere . vour statement, ¢ ;¢ a formula

for efficiency?’

1t's not




and B.

variable cost than

for vyou to maintain

No. We'll

Q Oh,

they're effici

A Sure

That

You don't

ma i

route of A

LiOwWer

ier

A alone




maintaining efficient

the word "maintain™ on page
pag

through routes, do yo n that
through routes that the customers

A Assuming that collectiv

it to the extent necessary to cove

in business at that locat

Whose cost of

understand that.

statement
intain efficient

maintcaln

he customers

of staying

Q YOou mean you might abandor




that what you told me?

A Variable costs at the mirn

that, you need some contribution

Q And how much 1is

require in order to maintai

A I can't tell you
you know, the Commission is autho
requires ability to price 4iff
will conti to do tha
Q
differential
commitment tc
services, whi
statement.

B

industry




Q To the extent it's economige for

business means that you won't abandon the track

A Or the interchange.

Q Or the interchange. And that 1s covering your
variable costs? Or do you require more than that?

# Well, Z don't think I've dealt with the

subject uvf costs in that regaerd, have 17

Q I don't know. It's your commitment that you

say that the ICC has simply to hold you to if you do

anything contrary to

A If we
think of a single in
continue to provide

“

Now, let's talk about

What 1is your commit




g0 we know your meaning.

factors in what way?

MR. NELHONZ

this line of questio

nauseum in October,
Kharasch.

MR. KHARASCH
1 am reading page 9.
througl!

ao




MR. NELSON:
policy which is merely be

JUDGE HOPKINS:

extensively, Mr. Kharasch

BY MR. KHARASCH:

Q Let me ask you s thing rathe mple

underline on page 9 h ) main in effi ent throug!

routes."* Dces that imply ¢t t yo commit
establish any new e

you've got?




A We have pres
rates with our friendl
substance of the AAR-
essentially freeze in

that are in fact used by shipper

In the event

jJoint rate, assuming hi doe be yme part

anyone finding that conduc be ' competi

Otherwise objectionabl
such assertions befor this C pission And
that they were able Q prove those asse ions,
be prohibited from
SO the
have
money ¢t

hil




A The Commission has power
agreement which 1is found in the st

separate and apart from anything ha may come out of

the AAR-NIT League agreement.
Q That's about canceling

canceling routes.

A Yes.

Q Do you think the Commi: » has any power
force you to create new efficien oint routes?
A
Does the Commission
contract rates wi

to say




Q
the Santa

the Union

A In what res

Did you

Let me

predicted® part, bec

predictions were. But

and are continuil

AS a r




define what y« n by friendly connection?
B Priendly connection is a railroad
positive motivation
that it connects with
Q For example, a connection might b
me as a railroad 1if as a railroad can del

traffic to them that they can 7 on t ination,

that they wouldn't get othexwise? . youl make them

friendly?
A righ
Q Back 1in the gooc i days when
Applicants' opening statements nder consideration here,
a fellow named M:
said, wher

merger,




Q Do you agree that 1t 10
connection with the Frisco at Ava

A Oh, to some extent. We
movement with the Burlington Northern om Avard, but
it's size has decreased substantially.

Q And was that friendly connectic your most

effective access to the expanding markets

southeastern United States, as Mr. Schmidt

A Yes.

Q On page 5 of
that: "Because of the
with the Missourl Paci
and Southern Pacific's
the substantial power

Do YO




Q
of shippers

A
difference of de

it’'s really noth

because of the mo

Corridor, there

competition than

avior




MR. KHARASCH: If you like, I will point you

JUDGE HOPKINS: Why don't you point to the
specific ones? 1I'll allow it.

BY MR. KHARASCH: (Resuming)

All right. Let's start with 64.

JUDGE HOPKINS: If Mr. Fitzgerald knows

generally, then there's no sense in our going through

each of the specific ones.
BY MR. KHARASCH: (Resuming)

Q I start at page Roman I~-35 in MEKT~-C-64 in
which the Santa Fe brief says railroad freight
transportation is the pr er product market in which
competitive effects of these transactions should
analyzed.

A Qkay.

Do you find
extracted?

A




16,004

No. I don't agree.
That's wrong?
That's wrong.

Even though the

I don't know what

Q 1 see. And will 1 accept, by looking at

MKT-C-66, at page -~ in this case it is Roman III-9 =-=-

the Southern Pacific began to arque that the appropriate
3 : E -

markets are railroad transportation of specific

commocdities between individual orig 1d destination

points?
That was the
A That

UP~Mlissouri P




the Commission was

Q I see. 30 the Santa Fe r g\ C was wrong and

the SP argument a8 wron¢ and the Commi: )A 18 wrong.
A Well,

the question

80 in this ¢

Q Ha l any change in law ~-

are a lawyer erhaps yc could answei

there been a - in lé sinc

Commission's

A

th

Has

share between




1 do have some different fiqure
Where would your figures come from?

DRI.

DRI?

A Data Resource Institute.

Q You think Data Resource's figures are more

reliable than the Transportation Policy Associates?

A I don't krow anything about Transportation PA,
whatever it is, I do know that the fact there has been
a decline in rail market lare Ares ith my personal
experlience. I know that we ha
our business to highway.

NOw,
sort of a ton

which unit cos




appropropriate
taken in the UP

A I'm

And

Q Y

had also taken
I3 That'
Kharasch. gu
on. But you

tC

contrary

the

NOow,

€O the manner

woulad

Sur

won'

marxect

~MP

e

Ou were avare that the Southern Pac

a different position, or not?

the way these cases al fought o

side

you

in any

() -

manner




Go ahead.

MR. KHARASCH:

to be accorded to the

been consistent,.

JUDGE HCOPKINS: Go ahead.

BY MR. KHARASCH: (Resuming)

Q Would you agree, lookin

MKT~C~64, where we have an adam

president Cena -~ do y~u see i1
that quote’

Just above
"Wherever the new Unic

long haul route reasonabl

movement, Union Pacific




pricing
and contracting actions ne sary y dra movements away
from other railroads int the nej 5P system?

A Where the new

efficient, yes.

Q And can it be expected t draw the movements,

regardless of efficiency rre | have available a

long haul route reasonably dequate to handle the

movement?

would draw

Yes




an example

leverage. It's also an exa

what the customer is intere:

that's going to chan
Q So it wou

shipper preference.
A That's the

don't think that you

going to handle every

said in this route an
are going to be handl

ly way I know

compute

the way

you will shipper
our willingness to

don't think

merger

riency as modified

earlier Or

a formula

he r




A I certainly know the argument t's kind
I guess, the classic argument

Q It was being made DYy

agree with it?

A I don't agree with 1

why. It assumes that --

You don't have to

MR. NELSON: Let

JUDGE HOPKINS:

THE WITNESS:
were fixed, and in my )Jjudgme
now with deregulation. And

with it

of,




and railr«

A

Okay.

That's

Righ

Q NOw,

the only way b




Q DO you
get traffic as a

A Not as

Q You refe

Bosanko's and Mr. Reyf

introducing -~ master

o That's right

Q Mr. Bosanko

"competition directly

rail/truck.”
Would you

rail/motor © rail/

Bosank

3G

s

Statement as

ce

emonie

o




A Me either.

Q Let's get to

anyway, which is:

to be using it, that
to compete indirectly

CLOUBES

ports and water

the

I wanted to

context seemn

you

Santa Fe today has the ability

to all Southern acific points and

+
LoQay

ings Y




A
answer is yes,.
freight transpor
an actual
w0 does that,

Q And that is e

could get there by rail and

A Yes Barge,

Or rail and barge

then

Cruck




modes to have

single line service.

A Yes,

Q And is it not also goo a railroad's
ability to compete with other to

3 to have single
line service?

A Yes.

Indeed, is not that « of the points that Mr.
»

Schmidt and Mr. McNear was mak

inc whnen

they described
the need for the merger, that y the Union Pacific
has that sort of single

and you don't?
A Yes,

Q And do you think

railroad are in the same positi 2f meetind
tO compete singlie ne in order ¢t compete?
A Yes. in

1ink that's
things behind

the




BY MR.

Q Is it the
Fe's position in this
for a railroad to
A Yes, that's

Q It would no
the

joint routes that

most efficient routes

A ¢

ZJdtes that are left

tegulation of routes

think the industry is

respect to routes and

R b
ACT,

>
<

didn't say

cas

cancel

rig
De

we

KHARASCH:

e that

ana

nc.

It

wouldn

)

rational.

have

in

and Santa
e rational
route?

rational.

means that

joint

ngent

staggers




really baffled by s. We h ) Kansas City and

Houston today, there 8 a § Fe direct ;, 18 there
not?
A Yes, sS1ir

Q And there is also a joint linc service between

m 3

Kansas City and Houston, between the MKT and the
Soutbern Pacific; correct? It connects at Denison,
Texas,

A

¢

A I don'
Union Pacific d4di
9,
and the
able to
in this

line ro




with a single I
S8nug up against
Oor now does it price

A I don't thin
that lends itself to ¢t
pricing behavior for w!

is awfull eclectic.

to state general rule

and who lower.
You know,
that city pair that
didn't use, and that
S50 part of
rstion
raill competito

competitors.

g

omp e

rai

es

oe

answer

lroad

may

higher




the Gulf, and that is certai

Q And then you have to pric ) \n origin
served by rail so that your price : than the truck
to water or the rail

Exactly.

And the water

Exactly.

And you price snug up

AS snug as you can e

Leaving as 1

That's what
Q Let's drop the
about a market in whic
A

altcgether




betwe2n the two same city p:i

railrocad with a $9 cost on
And let's assume

have water competition

argone gas that can't move

Now, what's the pri

market? Do you know? Can

practically, as a practical

A Maybe it's going
It could be $8.99
You have
in the railroad
in terms O pricmaxinc
pPrice taker.
You Kkn
options that they

time that




that happen

carriers, let's say O L& z 3 [ A pat ~ular rai
market -- < : 118 C his or 9 are below
the truck

there are

they wouldn't neces

Oor something like ti
BN I've neve

Q Why is that




think

Let's s

grain growing

water, but he

much about

can't affect

the moment;

a
"




variable c
well be that un
to Houston for
in from Argentina.
Q If the v
variable cost of mov

goirg

we're talking

A That's
Q Indeed,

for the most




10,025

Pacific/Missour Pacific case trackage rights have been

lemented and are kKing all right without any
rating problems ¢t he knows c ssume that.
DO you hav any nformation that ays Mr.

-

Kenefick is wrong?

A

9]
“

pattern of the SFSP

know of any reason t
far as operating?

& Well, Mr.
trackage ri
Grande bet
line for

main




A Since we didn't get

Q Have you any problem with the trackage rights

or, in your case, terminal access that was granted?

A I don't know.

Q Are there many examples, fact, in industry
of railroad-to-railroad cooperation in joint facilities

or using facilities jointly?

A Yes. And I would hope it would continue to

increase. I think going to have to.
fundamentally diffe: ! ting extensions,
though.
you mentionec 1 you testimony on page
on r..;per.:tL:.q proplems i - ficienciles,

Those are the nit you ment




10,027

vis that other rail competitor

He's going to
Q > You want ¢t
the same costs as your company?

A I want to be sure that the competitor pays the

same going-in cost that my company has paid all along.

Q Not the vari: . e cost?

A No, sir.

Q The going~-i




someone else's
A When yo e freely for use f railroad
of another, y de Ay L e ntially be« 1se what
do is in some
is no ireciprocity
rights.
f'J',‘
and you are concer )yerating
inefficiencies,

competitor

you're not

getting the




does hurt to give that duplicating line
competitor? And I'm thinking s
shouldn't the Katy get to Mexico over
Southern Pacific is using
A I wouldn't have any problem with that

pay the appropriate cost.

Q We're talking about the line from San Antonio

to Spofford, let's say. ng used by the Southern

Pacific once every other day.
What's the appropriat

that?




A
get to Mexico single

Q The connectio

the same as the Souther

A You understanc

how that gets MKT to Me

mentioned the Tex Mex.
I beg your

by only a two~-line con
A Why don't

at San Antonio and

what I would do.

understanda




10,031

F 1°'4 like

think you'll find some ¢t

Q Was that particula: ccegs to MexilicoOo in your

mind when you were thinkin about operating pr
NO more so than v/ the others.
Or inefficiencies : . osts
No. As 1 say,

statement. 1l agree the

The biggest problem

the Katy would want

to get to Laredo, wh

Your two-line haul

with the Union Paci




~

V

the way pec

voluntary

A

rights




price would have
pay.
Q You couldn't make

would be extracted from it,

that kind of price?

A That's right.

Q Have you had any nvolvene n making

presentations to the United States Department of
Transportation or ot r U.S. dej tments 1n connection
with this case?

No.
Q Is thei

within the Southern Pa:

coordlinates such







carriers
approved and
Their con¢
deteciorating dly. If there is a recession in the

next year, not sure at ! S N to be enough

in the Southern Pacif] lef O W ' Santa Fe going

forward under any ci
But my unde
testified that we woul
conditions other than
imposed. Now, what I'm saying o you i the company
reached the conclusio
itment we would

rith some condit




A

don't you?

Q

A
not cause
opinion.

Q And if
the Liberal line
would that cause

You kno
grain
know,

commod

cause

assume

to blow

be my

look

voOo

ac

enouc




I don't know.

You don't know

I don't inders:
wants to get over there either
Q We're not going to ¢ S the theory

moment. My questi S are direc -0 what

breaker.

You don'

How about

think that

a
"

Q

to Beaumon




10,038

A I1've been trying

respect to the SP because

understand.

Q But you have a fairly good - of what the SP
is carrying between Kansas City
A NoO.
You don'
No.
Q So that had better
traffic officer?
A % tnai
Q
Fitzgerald.

.-

JUDGE




JUDGE HOPKINS: ) € tmer g Transportation?

MS. REED: Maybe Honor.

v

JUDGE HOPKINS: Ny ion't - ahead then

What about the Applicants? I'm wondering, do you

now?

think you'll have any redirect

MR. NELSON:

JUDGE HOPKINS: wony icn't we tal a l5-minute




10,040

Q Are there
installed substantial

shipments by rail?

& Yes, sure.

Q And might not

shipments - receivers, e

A cthink

traffic tha

the




Q At some p

A Yes.

Is that roughl: the same
- |

cooperation that a

after this merger?
A Well, you skipped a step there

rothing the matter with the cooperation

Santa Fe and the Southern Paci where

substantial interchange ‘ ould
that would be the same
would extend to other

Q You

mean




you presently have with the thes Paci roday as

having a potential for achieving end-to-en efficiencies

to a greater degree than
A Yes.
Q Do you believe that a: C “ ficiencies
could be achieved by means
A Oh, perhaps, but
best. We might in some cor!
pool power and run through
it would not bDe anyth
total reformulation of

sorting that out

make the
paragratg

oOmiTSsS




itement

that: "Assumi

increase rate

would

would enable

total cost of

And not

statement of Profess

A s8lr.







statement?

return, turn

top of the pag

diff=acvent sce

A

or the rai

the clair.

have marke

compet

X

are

nax

10,044




segregatead

substantial
do not hav
be that th
other mode

o

suggests very

and one compet

2

"

of these t

marxet pow




testimony

rate increase

revenue-adequ

A rmember

correctly

Sstatemen

standing




the merger
Q You don't
would have enhanced
or enhanced market
A Market pow
have some increased
Q I thought

percent increase in

enhanced wmarket powe

inadeguate earnings.
A And

Maybe you

about 1t

from dec




increase

rease OXL

Hypothe

10 percent would

A Yes.




10,045

somehow created or enhanced thq parrier's ability

to increase its rates, that abil LY ould > constrained
by our preservation of existing ) r ’ in a

parenthetical, (and also by the Commi ion's ability to

prevent cancellation of those rates.)
Is that right?

Yes, sS1ir

Q Do you r

constraints on you

A Yes.

Do you




10,050

A

was a lawyer.

Q Have availed

yourself of that procedure in extremis Ifrom time to
time?
Yes.
With what cutcome?
We lost.
Q Turn now to
guestion here
Yo
benefits and
through the bu

would be assocC




200 to

the testimon

be a very

{
»

MR.

nnG
JUwveo




RASCH

off-the~re

illegibilt

Commission

to h




condit




League agr

in this

the




were unsuct e i 11 ] € I rou rancellations stopped

by the Commi n e: I ¢ this yuld give both

carriers } shippers nuch easier ime 1 getting that
stopped.

or efficient

ve would
nsurate with
vels / g custome f ¥ S5t ith the
isional
effect the day

Yyou navae a

mas<e




indicat«
though

adequacy,

A Yes

apparently Mr

Same.




10,057

A On the

least as we do
of fixed costs.
MS. REED:
JUDGE HOPKINS Nelson
MR. NELSON: Your Honor.
JUDGE HOPKINS: used, sir.
MR. KHARASCH: i 2 ln evidence MKT-62,
65, 66, and 67.

JUDGE HOPKINS:

has been stated previous

MR. NELSON:

admission.




10,0‘;8

nearing

recessed,

following




