
-29-96 SUB No. 13 1/8 



TM-23 

• I : BEFORE THE 
jTa-'ACE^TRA>S]^RTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORP., UNION PACIFIC.RR: CO. AND 
MISSOURI PACrnC RR COii;. 

- CONTROL AND ^a JlGER ~ 
SOUTHERN PACIFIC R A E CORP., SOUTHERN PACmC 

TRANS; CO., ST. LOUIS'SCUTHWESTERN RW. CO., 
SPCSL CORP. AND THE DENVER'AND RIO GRANDE WESTERN CORP. 

THE TEXAS MEXICAN RAILWAY CO. 
- TRACKAGE RIGHTS OVER LINES^pF 

T HE UNION PACIFIC R R : CO. AND ŜOUTHERN I^A'CIHC"T 

. • •'•'mi-': 'A • - • : • 
Finance Docket No-"32760, Sub No. 14.: 

''•̂ ':': r ' ' <• S;:- . 

fTIIE TEXAS MEXICAN RAILW AY COMPANY 
- TERMINAL TRACKAGE RIGHTS OVFJt LINES O 
THE: ndUSTON BELT & TERMINAL R I I L W A Y X O 

• • :.• RESPONSIVE APPLICATION OF, ' MAR' 2 9 1996̂  
T I I E T E X A S ' M E X I C A N RAILWAY CQMPANY . 

INTERSTATE 
Richard A. Allen COyMSRCECCWiMlSSiON ' 
Andrew R.̂  Plump ' 

.John V. EdwaidS' - '? 
Zuckert, Scoutt & Rasenberger, LLP. ' , -7. 

• 888'-I7thS'treet. N.W.;-,,— — ^̂ -̂ f 
V/asKingtcjn). D.C. ;2C 
1(202) 29%8660 
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TM-23 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Union Pacific Corp., Union Pacific 
RR. Co. and Missouri Pacific RR Co. 
- Control and Merger ~ Southem 
Pacific Rail Corp., Southern 
Pacific Trans. Co., St. I^uis 
Southwestern Rw. Co., SPCSL Corp. 
and The Denver and Rio Grande 
Western Corp. 

Finance Docket No. 32760 

RESPONSIVE APPLICATION OF 
THE TEXAS MEXICAN RAILWAY COMPANY 

The Texas Mexican Railway Company ("Tex Mex"), hereby applies under 49 U.S.C. 

§§ 11343-45-'' and the Board's Railroad Consolidation Procedures, 49 C.F.R. part 1180, for 

the grant of conditions upon the merger transaction proposed by the Union Pacific 

Corporation, Union Pacific Railroad Company, Missouri Pacific Railroad Company, 

i ' The ICC Termination Act of 1995, Pub. L. No. 104-88, 109 Stat. 803 (the "Act"), 
enacted on December 29. 1995 and effective January 1, 1996, abolished the Interstate 
Commerce Commission ("ICC") and transferred certain functions and proceedings to the 
Surface Transportation Board ("Board"). Section 204(b)(1) of the Act provides, in general, 
that proceedings pending before the ICC on the effective date of that legislation shall be 
decided under the law in effect prior to January 1. 1996, insofar as they involve functions 
reuiined by lhe Act. This responsive application relates to a proceeding that was pending 
with the ICC piior to January 1, 1996, and to functions that are subject to the Board's 
jiirisdirtion pursnant fn Sections 1 1323 through 11325 of the Act. Thc-efore. this responsive 
application is submitted pursuant to the law as it was in effect prior to the Act, and citations 
are to the fornier sections of th^ statute and regulations, unless otherwise indicated. 



Southem Pacific Rail Corpwration, Southem Pacific Transportation Company, St. Louis 

Southwestem Railway Company, SPCSL Corporation, and The Denver and Rio Grande 

Westem Railroad Company ("Applicants") in the Applicants' Railroad Merger Application 

(UP/SP-22 through UP/SP-28, as supplemented by UP/SP-36) to address competitive 

concerns asstxiated with the Applicants' proposed merger. In support of this, Tex Mex 

states as follows:-' 

SECTION 1180.6(a)(1) 
DESCRIPTION OF THE PROPOSED CONDITIONS 

In this responsive application, Tex Mex requests that the Board condition any 

approval of the Applicants' Merger Application and the BN/Santa Fe Agreement-' with 

Applicants' granting trackage rights to Tex Mex over certain lines described below from 

Robstown and Corpus Christi, Texas, to Houston, Texas, and from Houston to a connection 

-' In Decision No. 14 issued in this proceeding, the Board found that "The responsive 
application which Tex Mex anticipates . . . wili be a minor transaction rather than a 
significant transaction." Union Pacific Corp.. Union Pacific Railroad Co.. and .Missouri 
Pacific Railroad Co, - Control and Merger - Southem Pacific Rail Corp . Southem Pacific 
Transp. ^o.. St. Louis Southv̂ estem Railway Co.. SPCSL Corp,, and The Denver and Rio 
Grande Westem Railroad Co.. Finance Docket No. 32760 ("UP/SP"). Decision No. 14, 
served February 15, 1996, slip op. at 5. Nevertheless, to the extent the infonnation would 
aid the Board determine that a grant of this responsive application is justified, Tex Mex will 
provide much of the inform.ation which would normally be required of a responsive 
application proposing a significant transaction, as that term is defined by the Railroad 
Consolidation Procedures. 

The "BN/Sania Fe Agreement" refers to that agreement entered into by the Applicant? 
and Burlington Northem Railroad Company and The Atchison, Topeka and Santa Fe Railway 
Company (collectively, "BN/Santa Fe") dated September 25, 1995 as supplemented by the 
Suppiemental Agreement between the Applicants and BN/Santa Fe dated November 18, 
1995, both appearing in Volume I of the Applicants' Railroad Merger Application, UP/SP-

^ t- . 
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with the Kansas City Southem Railway Company ("KCS") at Beaumont, Texas. (These 

rights are shown on the maps appearing as Exhibit 1.) Tex Mex seeks rights over those lines 

to permit it to carry overhead traffic and to serve all local shippers currently capable of 

receiving service from both the Union Pacific Railroad ("UP") and the Southem Pacific 

Transportation Company ("SP"), directly or through reciprocal switching, with full rights to 

interchange traffic with UP, SP and any other railroad at any interchange point on such lines. 

The specific rights requested are as follows: 

L Main Line Trackage Rights. 

A. The UP line between Robstown, TX and Placedo, TX. 

B. The UP line between Corpus Christi, TX and Odem, TX via Savage La.ne to 

Viola Yard on the UP. 

C. The SP line from Placedo, TX to Victoria, TX.*' 

D. The SP line between Victoria, TX and Flatonia, TX. 

E. The SP line berween Flatonia, TX and West Junction, TX. 

F. In the altemative:*' (a) The UP line from Gulf Coast Junction, TX, through 

Settegast Junction, TX to Amelia, TX ("UP Mainline Option"); or (b) The SP 

line from Tower 87 to Amelia, TX ("SP Mainline Option"). 

-' In the event that UP/SP chooses to divest this segment in favor of UP's Bloomington 
to Victoria line, Tex Mex seek.s to purchase this line, contingent upon the grant by the Board 
of the other trackage rights requested herein. 

^ Tex Mex can operate efficiently over either the UP Mainline Option or the SP 
Mainline Option. Tex Mex asks the Board to require Applicants to elect which option they 
prefer Tex Mex to operate. 
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G. The joint UP/SP line from Amelia to Beaumont, TX and the connection with 

KCS at the Neches River Draw Bridge in Beaumont. 

n. Trackage Rights in Houston Over SP Lines. 

A. The SP line from West Junction through Bellaire Junction to Eureka at SP 

Milepost 5.37 (Chaney Junction, TX). 

B. The SP line from SP Milepost 5.37 (Chaney Junction, TX) to SP Milepost 

360.7 near Tower 26 via the Houston Passenger station. 

C. The SP line from SP Milepost 5.37 (Chaney Junction, TX) to SP Milepost 

360.7 near Tower 26 via the Hardy Street yard. 

D. If the UP Mainline Option is utilized: The SP line from Milepost 360.7 near 

Tower 26 to the connection with the Houston Belt & Terminal Railway 

Company ("HB&T") at Quitman Street near SP Milepost 1.5. 

E. If the SP Mainline Option is utilized: The SP line from Tower 26 through 

Tower 87 to the SP mainline to Amelia. 

F. The SP line from West Junction to the connection with the Port Terminal 

Railway Association ("PTRA") at Kafv Neck (GH«SiH Junction), TX, by way 

of Pierce Junction. 



HI. Terminal Trackage Rights In Houston Over HB&T. 

Terminal trackage rights pursuant to 49 U.S.C. § 11103 over the following terminal 

tracks of HB&T:*' 

A. If the UP Mainline Option is utilized: The HB&T line from Quitman Street to 

the HB&T's connection with UP at Gulf Coast Junction. 

B. The HB&T line from its connection with the SP line at T. & N.O. Junction, 

TX (Tower 81) to HB&T's connection with UF at Settegast Junction. 

IV. Terminal Facilities in the Houston Terminal Area. 

The right to use the following yards and other terminal facilities of SP, UP and 

HB&T: 

A. SP's Glidden HX) Yard. '̂ 

B. Interchanges with PTRA at the North Yard, Manchester Yard and Pasadena 

Yard in Houston, TX. 

C. Interchanges with HB&T at HB&T's New South Yard. 

Section 1180.4(c)(6) requires that all "directly related applications" be filed 
concurrently with the responsive application The directly related Application for Terminal 
Trackage Rights pursuant to Section 11103 is submitted with this Responsive Application. 

2' Tex Mex is willing to purchase or lease this yard, at UP/SP's option. The y.ard is 
presently inactive. ^. 
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V. Other Capital Improvements. 

Tex Mex can provide; service over the lines described above in their current condition 

and without any capital improvemeits. Nevertheless, Tex Mex will seek the right to 

construct two improved connections, at Robstown, TX, and Flatonia, TX, that will improve 

its service over those lines.*' 

VI. Trackage Rights Compensation, 

As provided in the proposed trackage rights agreement attached hereto, Tex Mex 

requests the Board to condition any approval of the merger on granting Tex Mex the 

foregoing trackage rights at the same compensation provided for in the BN/Santa Fe 

Agreement with one important exception. The BN/Santa Fe Agreement provides for no 

adjustment based on railroad productivity improvements as periodically determined by the 

Board. As Tex Me> witness Joseph Ellebracht points out, over time that could well result in 

BN/Santa Fe paying a level of compensation having no reasonable relation to the costs of its 

operations to the owning railroad, UPSP, which would be a further obstacle to its ability to 

provide competitive service. Tex Mex, therefore, requests that the compensation level for its 

trackage rights operations be subject to quarterly adjustments for changes in railroad productivity. 

- In UP/SP. Deci sion No. 14, the Board approved Tex Mex's request to submit the 
instant application without complying with the additional requirements set forth in 49 C.F.R. 
part 1150, subpart A, and environmental review of these improvements. Pursuant to that 
decision, Tex Mex is submitting this responsive application with an operating plan, 
marketing analyses, and other information based on the assumption that the anticipated 
connections will be constructed. ?f the Board grants this responsive application, Tex Mex 
will then file the necessary construction application and perform and submit the required 
environrT' Ttal review. 



SECTION 1180.6(a)(l)(D 
APPLICANT 

Tlie name, business address and telephone number of the responsive applicant is:-' 

The Texas Mexican Railway Company 
1200 Washington Su-eet 
Post Office Box 419 
Laredo, Texas 78042 
(210) 728-6700 

Questions regarding this application should be addressed to the counsel shown below: 

Richard A. Allen 
Andrew R. Plump 
John V. Edwards 
Zuckert, Scoutt & Rasenberger, L.L.P. 
888 17th Street, N.W., Suite 600 
Washington, D.C. 20006-3939 
(202) 298-8660 

SECTION ll?'0.6(a)(l)(ii) 
PROPOSED TIME SCHEDULE 

Tex Mex proposes to begin operations over the rights requested herein as soon as 

possible after the effective date of a final order of the Board authorizing those operations. 

Tex Mex will seek the right to construct two improved connections, at Robstown, TX and 

Flatonia, TX, that will enhance its service over those lines. As discussed in note 8 above, 

Tex Mex will submit an application for construcuon authority, with the required 

environmental review documentation, for this construction as soon as possible following 

Board approval of the conditions sought herein. 

- In UP/SP. Decision No. 14, the Board granted the waiver or clarification sought by 
Tex Mex to provide thac Tex Mex's noncarrier parent, Mexrail, Inc. ("Mexrail"), and the 
sharcholdeis of M-xrail are not to be considered "appl.cants" under 49 C.F.R. § 1180.3(a). 



SECTION !180.6(a)(l)(iii) 

On November 30, 1995, the Applicants filed an application for the merger of the 

Union Pacific and the Southern Pacific railroad systems. Tex Mex has analyzed the 

Applicants' Railroad Merger Application in light of the Board's Railroad Consolidation 

Procedures and General Policy Statement (49 C.F.R. § 1180.1). As set forth in more detail 

below and in the verified statements of its witnesses, Tex Mex has determined that both 

potential harms to the public identified in the Board's regulations at 49 C.F.R. § 1180.1(c)(2) 

(reduct'on in competition and harm to essential services) will result from the proposed 

railroad consolidation. 

Applicants entered into an agreement with the Burlington Northem Railroad Company 

and the Atchison, Topeka and Santa Fe Railway Company which the Applicants claim 

addresses these competitive concems. Analysis of the effects of the agreement conducted by 

Tex Mex witnesses Larry Fields, Brad Slcinner, Curtis Grimm, and Joseph Ellebracht 

indicate, however, that the BN/Santa Fe Agreement falls far short of remedying the serious 

anticompetitive effects and threat to essential services of the merger, particularly as to U.S.

Mexico rail traffic moving through the Laredo rail gateway. The purpose of this responsive 

application is to address the competitive problems and loss of essential services that will 

result from the proposed merger and that are not remedied by the BN/Santa Fe Agreement. 

The Southem Texa.̂ Mexico Railroads and the Laredo Gateway: 

Laredo is the principal gateway for rail traffic between the United States and Mexico. 

A majority of all rail traffic moving between the United States and Mexico moves over this 
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gateway. Of all the U.S.-Mexico rail border crossings, it is supported by the strongest 

infrastructure of customs brokers and provides an effective routing in Mexico to the major 

Mexican destinations. 

Laredo is served by two railroads: Tex Mex and the UP. Tex Mex is a Class II 

railroad that has been providing rail service since 1875 over its 157-mile line of railroad 

from Laredo, Texas on the U.S.-Mexico border to Robstown, Texas, where it meets up with 

UP, and on to Corpus Christi, Texas on the Gulf of Mexico where it meets up with a branch 

line of UP. 

UP is a Class I railroad that stretches Lhe length and breadth of the Western United 

States. In South Texas, UP has a line that runs from San Antonio, Texas to Laredo. UP 

also has a line that runs along the Gulf of Mexico from Algoa, Texas (located just south of 

Houston) to Brownsville, Texas on the U.S.-Mexico border (the "Brownsville Line"). Tex 

Mex connects with UP's Brownsville Line at Robstown. Tex Mex also connects with UP at 

Corpus Christi which is on a branch off the Brownsville Line. 

The Southem Pacific Transportation Company ("SP") has trackage rights over 

portions of UP's Brownsville Lire and its Corpus Christi branch line that pennit it to 

interchange traffic there with Tex Mex. Although Tex Mex meets both UP and SP in 

Corpus Christi, nearly all of traffic that it has interchanged at Corpus Christi has been with 

SP. For many years Tex Mex and SP have provided the competitive altemative to the UP's 

San Antonio-Laredo service for U.S.-Mexican rail traffic through the Laredo U.S.-Mexico 

gateway. 



The Concems Addressed by this Application: 

The merger of UP and SP will eliminate the competitive altemative tlie SP-Tex Mex 

route offered U.S.-Mexican rail traffic moving through Laredo. Larry Fields, Curtis 

Grimm, Brad Skinner, and Joseph Ellebracht, witnesses for Tex Mex, explain ,how the 

BN/Santa Fe Agreement falls significantly short of preserving the competition that now exists 

for rail transportation between the United States and Mexico. They explain why BN/Santa 

Fe will not be nearly as effective a competitor for that traffic as SP is today, and why, even 

if it were, there would still be an unacceptable reduction in competition for that traffic by the 

elimination of an independent competitor of one of the three Clas.« I railroads providing rail 

service to Mexican gateways. 

Additionally, Patrick Krick, building on the traffic diversion study conducted by 

Joseph Ellebracht, examines issues of primary importance to shippers local to Tex Mex. The 

rights Tex Mex requests are necessary not only to address the competitive problem not 

remedied by the BN/Santa Fe Agreement but also to permii: Tex Mex to . irvive and provide 

shippers on its line access to the essential services that would otherwise be lost without the 

grant. 

The Specific Purpose of this Application: 

This responsive application seeks trackage rights over the lines described above from 

Robstown and Corpus Christi to Houston and from Houston to a connection with KCS at 

Beaumont, Texas in order to preserve the level of competition that now exists and to ensure 

that Tex Mex survives to continue to provide the essential services it now provides. 
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SECTION 1180.6(a)(l)(iv) 
NATL^RE AND AMOUNT OF NEW SECURITIES 

OR OTHER FINANCUL ARRANGEMENTS 

Tex Mex will not issue any new securities to conduct the operations proposed in this 

responsive application. 

SECTION 1180.6(a)(2) 
PUBLIC INTEREST lUSTHlCATIONS 

The rights requested are clearly in the public interest because they would ameliorate 

the anticompetitive effects of the proposed merger not otherwise ameliorated by the BN/Santa 

Fe Agreement. Further, they would address the merger-related harm likely to result to the 

essential services provided by Tex Mex to its local customers, pennitting those shippers to 

continue to receive adequate service. The conditions would not impose unreasonable 

operating or other problems for the consolidating carriers and would not frustrate the ability 

of the consolidating carriers to obtain the pubUc benefits that they state will arise from the 

proposed transaction. 

The rights requested in this responsive application are supp>orted b\ numerous 

shippers, shipper groups, transportation intermediaries, short line railroads and trucking 

companies. These letters and verified statements are incorporated into this responsive 

application. Tex Mex understands that the Texas Railroad Commission, Texas Department 

of Transportation and the Texas Attomey General believe tliat the anticompetitive effects of 

the merger with the BN/Santa Fe Agreement are so extensive that the merger should not be 

approved unless Applicants divest the lines in question as well as others in Texas. Tex Mex 

also understands that the Texas Railroad Commission, on behalf of the State of Texas, will 
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urge the Surface Transportation Board to condition any approval of the merger at least upon 

granting the rights that Tex Mex seeks in this responsive application. 

SECTION 1180.6(a) (2) (i) 
EFFECTS ON COMPETFnON 

Each of the witnesses who present verified statements for Tex Mex addresses the 

effects of the proposed merger, as conditioned by the BN/Santa Fe Agreement, and as 

further conditioned by the rights requested herein. This section summarizes the more 

detailed analysis presented in those statements. 

1. Effects On Competition of the Proposed Merger and 

the BN/Santa Fe Agreement Without the Rights Sought Here. 

The general conclusion of Tex Mex's witnesses is that the proposed merger would 

reduce competition in the markets served by Tex Mex - especially the market for the 

transportation of goods between the United States and Mexico - to a serious and 

unacceptable degree. They also conclude that the BN/Santa Fe Agreement would do little to 

restore the competition that would otherwise be lost, for two principal reasons. 

First, even if the agreement enabled BN/Santa Fe to function as a perfect competitive 

substitute for an independent SP, the merger would still result in an unacceptable loss of 

competition in the markets served by Tex Mex because it would eliminate one of the three 

major U.S. railroads serving U.S.-Mexican gateways and would thus leave many shippers 

throughout the United States with only two railroads competing for their business where now 

they have three. Curtis M. Grimm. Professor of Transportation, Business and Public Policy 

at the College of Business and Management, University of Maryland, explains in his verified 
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statement how this loss of one of the three competitors in the market for transportation of 

goods between the United States and Mexico will cause a very substantial loss of 

competition. Professor Grimm's conclusions about the general anticompetitive effects of 

reducing the competitors in a market from three to two are supported by empirical studies 

and are reflected in the Department of Justic.;'s merger guidelines. Larry Fields, Tex Mex's 

president, and transportation consultant Joseph Ellebracht, also testify on the basis of their 

many years experience in the railroad industry, including Mr. Ellebracht's 14 years 

marketing rail services for SP, that shippers benefit significantly in rates and service from 

having three railroads rather than two competing for their business. 

Furthermore, BN/Santa Fe's probable share of the market for U.S.-Mexico traffic is 

likely to be too small compared to a merged UP/SP's share to induce it to devote the 

resources needed to compete effectively for the traffic. Consequently, a merged UP/SP will 

dominate the market so substantially, that BN/Santa Fe's capacity to constrain UP/SP's 

pricing for most shippers will be minimal. For most shippers, therefore, the reduction in 

carriers will effectively be *'ron\ two to one. 

Second, the agreement will not enable BN/Santa Fe to function as a perfect, or even 

acceptable, competitive substitute for an independent SP ~ certainly not in the markets 

served by Tex Mex, in any event As both Mr. Ellebracht and Allen Haley explain, in place 

of SP's cunent operations over its own tracks, the agreement proffers as a substitute 

BN/Santa Fe operations via trackage or haulage rights, subject to UP/SP's traffic control, 

over a UP line that is substantially more congested and, for much of the traffic, more 

circuitous than SP's lines. Mr. Fields and Brad Skinner, a director of Tex Mex, and 

-m 
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Director of Multimodal Operations for Tex Mex's ultimate parent, Transportacion Maritima 

Mexicana ("TMM"), also describe a number of specific leasons to believe that BN/Santa Fe 

will have little interest in devoting the resources and efforts necessary to be an effective 

competitor to a merged UP/SP for this traffic, and that is why the Applicant; gave BN/Santa 

Fe these rights and refused to give Tex Mex tlie rights it seeks. 

Accordingly, if the proposed merger with the BN/Santa Fe agreement were approved, 

it would very likely cause a substantial lessening of competition for rail transportation of 

goods between the United States and Mexico. Professor Grimm and Mr. Ellebracht show 

that this is not traffic that can feasibly move by other modes. More than 80 shippers who 

depend on Tex Mex have also submitted statements expressing their concems about the 

expected loss of competitive altemalives and their support foi the rights Tex Mex seeks. 

As Brad Skinner discusses, the result of this lessening of competition will seriously 

undermine the benefits that the United States, Mexico and Canada expect to derive from the 

North American Free Trade Agreement. It is also likely to undermine Mexico's present 

efforts to bring new efficiency and competition to the Mexican rail system through 

privatization. It will also frustrate the efforts that TMM is making, in partnership with 

Kansas City Southem Industnes, Inc. ("KCSI"), to create a rail network between central 

Mexico and the central United States that will provide a strong competitive alternative to a 

merge*i UPSP system for rail transportation between Mexico and the United States and 

between Mexico and Canada. 
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2. The Effects on Competition of 

Granting this Responsive Application. 

This application seeks trackage rights over UP ar.d SP lines that would enable Tex 

Mex itself to connect with other railroads in Houston, Texas and Beaumont, Texas besides 

BN/Santa Fe. The other railroads in Houston are the Houston Belt & Terminal Railroad 

("HB&T") and the Port Terminal Railroad Association ("PTRA") and the other railroad in 

Beaumont is the Kansas City Southem Railroad ("KCS"). These nghts would free Tex Mex 

from complete dependence on a very doubtful connection with BN/Santa Fe, and they would 

enable Tex Mex, In conjunction particularly with KCS, to offer shippers served by KCS as 

well as shippers served by KCS's eastem railroad connections, Conrail, CSXT and Norfolk 

Southem, a strong third altemative for traffic to and from Mexico and points in southeastem 

Texas. Granting these rights would go a long way toward preserving the level of 

competition that presently exists for that traffic. 

Tex Mex understands that a number of parties believe that the overall impacts of the 

merger with the BN/Santa Fe Agreement will be so anticompetitive that it should be denied 

altogether or should be approved only on condition that the Applicants divest a number of SP 

lines. These parties include the National Industrai Transportation League ("NITL"), the 

Society of the Plastics Industry, Inc., Westem Coal Tiaffic League, the Kansas-Colorado 

Shippers Association, the Texas Railroad Commission, the Texas Department of 

Transportation, the Texas Attomey General, the Kansas City Southem Railroaa ("KCS") and 

Consolidated Rail Corporation ("Conrail"). 

Tex Mex shares the concems of these parties and would not dispute their conclusions. 

Tex Mex, however, has not analyzed the effects of the merger on market > other than those 

15-
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which it serves. As to Tex Mex's markets, Tex Mex believes that fhe merger would not 

have an unacceptable effect on competition if the Board grants this responsive application, 

thereby enabling Tex Mex to connect with KCS and other railroads in Houston and 

Beaumont and thus preserving an effective third competitive rail altemative to U.S. shippers 

of goods moving between the United States and Mexico. 

It is important to understand that Tex Mex is not contending that the BN/Santa Fe 

Agreement is positively anticompetitive or that it will have no effect in restoring some of the 

competition that would be lost by the merger without the agreement. Tex Mex therefore 

does not object to the agreement, which the Applicants are free to make with BN/Sania Fe in 

any event. Tex Mex's submission is simply that the agreement does not go nearly far 

enough to preserve competition in a market that is critical to the United States and Mexico. 

Applicants, obviously, want their only competiti.on for U.S.-Mexico traffic after the merger 

to be BN/Santa Fe operating under trackage or haulage rights. To allow Applicants' 

competition for that traffic — and Tex Mex — to depend entirely on those BN/Santa Fe 

operations would be a serious disservice to the public interest. In order to ensure that 

something approaching the cunent level of competition is preser/ed, it is essential that Tex 

Mex be able to connect directly with other carriers in Houston and Beaumont. 

SECTION 1180.6(a) (2) (ii) 
FINANCL\L CONSIDERATION; TRAFHC, 

REVENUE AND EARNINGS INCREASES; OPERATING ECONOMIES 

Joseph Ellebracht has perfonned a traffic study which is described in Part III of his 

verified statement. In this study, he estimated the effects on Tex Mex's traffic and revenues 
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of (1) the merger with the BN/Santa Fe Agreement but without the rights sought by Tex Mex 

in this responsive application, and (2) the merger with the BN/Santa Fe Agreement and with 

the rights sought by Tex Mex in this responsive application. 

In making the first estimate, Mr. Ellebracht, consistent with the methodology used by 

UP's Richard Peterson in his traffic suidy, fu-st adjusted Tex Mex's acmal 1994 waybill 

sample, to reflect traffic gains and losses expected to result from several events since 1994, 

including particularly the recent mergers of UP and CNW and of BN and ATSF. With these 

adjustments, Mr. Ellebracht developed a 1994 adjusted gross revenue for Tex Mex of $19.92 

million. His traffic study concludes that the merger with the BN/Santa Fe Agreem.ent would 

result in a $6.68 million reduction in Tex Mex's revenues to $13.24 million, a decline of 

34% from the adjusted base. 

Although Mr. Peterson's traffic smdy concluded that Tex Mex would actually gain 

traffic and revenue from the merger with the BN/Santa Fe agreement, Mr. Ellebracht 

explains several areas where his study disagrees with Mr. Peterson and why he believes some 

of the key assumptions underlying Mr. Peterson's study are not reasonable or supported by 

the evidence. The most significant is Mr. Peterson's assumption that, after the merger, Tex 

Mex will continue to receive a substantial amount of the traffic from UPSP at Corpus Christi 

that Tex Mex now receives from SP, even though UPSP will have its own competing route 

to Laredo ~ L£*, UP's cunent route to Laredo. Since UP today interchanges very little 

Laredo-bound traffic with Tex Mex at Corpus Christi, Mr. Ellebracht points out that there is 

no reasonable basis for assuming that a merged UPSP would interchange any more with Tex 

Mex after the merger. 
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As to the second portion of his study, Mr. Ellebracht concludes that the merger with 

the BN/Santa Fe Agreement and the rights sought by Tex Mex in this application would 

brirg Tex Mex's total revenues back up to $20.47 million, or 3% more than the adjusted 

base, and 55% more revenue than the study found for Tex Mex without the requested 

conditions. 

Mr. Ellebracht also concluded that granting the rights requested by Tex Mex would 

have relatively small impacts on the Applicants and other rail carriers. 

Based on Mr. Ellebracht's traffic study, Patrick Krick developed financial pro formas 

showing what the effects of the merger with and without the conditions sought by Tex Mex 

would be on Tex Mex's net income and on the service it would be able to continue to 

provide to its shippers. The second part of Mr. Krick's analysis is based on Tex Mex's 

proposed operations over the lines which are described in the Tex Mex operating and labor 

plan described in R. J. Spear's statement. Mr. Krick's analysis also assumes that Tex Mex 

wouid pay the same compensation for its trackage rights that BN/Santa Fe would pay under 

lis agieement. 

Mr. Krick's analysis shows that, without the conditions it seeks, a post-merger Tex 

Mex would immediately go from profitability to unacceptably heavy losses. He concludes 

that Tex Mex "would not survive the UP/SP merger if it is not conditioned by the rights 

ffex Mex] rt-quests in its responsive application." He finds that Tex Mex cunenUy is 

operating at close to maximum efficiency and that further revenue losses could not be 

absoned withou: significant service reductions. His analysis concludes that Tex Mex could 

not sur/ive as a short line railroad solely on the basis of the traffic of its local shippers. On 

-18-



the other hand, if the conditions sought by Tex Mex arc granted, Mr. Krick concludes that 

Tex Mex's net revenues will recover to be in the same general range as would be the case if 

no merger took place, thereby allowing Tex Mex to sustain viability as a railroad. 

SECTION 1180.6(a)(iu) 
EFFECT OF INCREASE IN TOTAL ON FIXED CHARGES 

There is no anticipated increase in the total fixed charges resulting from the 

operations proposed in this responsive application. 
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SECTION ll80.6(a)(2)(iv) 
EFFECT ON ADEQUACY OF TRANSPORTATION 

Tex Mex believes that granting the rights sought in this responsive application is 

necessary to preserve adequate rail transportation serv.̂ es to the public in two respects: 

First, it is necessary to prevent an unacceptable loss of competition in the markets 

served by Tex Mex for the reasons previously summanzed in Section ll80.6(a)(2)(i). 

Second, in light of Mr. Krick's conclusion that the merger without these rights is 

likely to result in Tex Mex's going out of business, granting the requested rights is necessary 

to prevent a loss of all Tex Mex's rail service. As shown by their supporting statements, a 

number of Tex Mex shippers are very dependent on Tex Mex for their transportation needs 

and cannot practically use other modes of transport. Corpus Christi Grain Company, for 

example, depends entirely on Tex Mex to transport its grain to Mexican customers; neither 

trucks nor any other railroad is a feasible altemative for that traffic. Indeed one shipper. 

Ban Iron and Metal Company in Alice, Texas states that it "would probably have to close 

our operations down" if Tex Mex went out of business. Accordingly, without the requested 

conditions, the merger will cause the loss of essential rail services as well as an unacceptable 

reduction in competition. 

SECTION 1180.6(a)(2)(v) 
EFFECT QN EMPLOYEES 

Imposing the conditions Tex Mex requests will not result in the abolition or transfer 

of any Tex Mex employee position. On the contrary, Tex Mex anticipates tiiat it will need 

to hire between 30 and 40 employees to operate the traffic anticipated from the rights Tex 
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Mex seeks in this responsive application. The labor pools which Tex Mex anticipates (crew 

base and responsibilities) are described in the verified statement of R.J. Spear. 

SECTION 1180.6(a)(vi) 
EFFECT OF INCLUSION OF OTHER RAILROADS 

Tex Mex should be tiie railroad to address the competitive problems with the 

proposed merger that Tex Mex's witnesses have identified. Tex Mex is aware that the 

Applicants have provided Uie Illinois Central Railroad Company ("IC") with a "nght of first 

refusal" and with a right of first negotiation on the conditions the Board imposes on the 

proposed consolidation.^ Neither IC, nor any otiier railroad for that matter, could address 

as well as Tex Mex the competitive problems identified in the verified statements of l̂ arry 

Fields, Curtis Grimm and Joseph Ellebracht. 

IC does not reach Beaumont, Houston, Corpus Christi or Robstown. If the 

Applicants granted IC tiie rights contemplated in this responsive application, tiiey would also 

The IC Agreement, dated January 30, 1996, is attached as Exhibit B to UP/SP-74. 
The agreement provides in relevant part that: 

UP/SP agree that (i) if conditions in addition to or in lieu of the BN/Santa Fe 
Agreement zrz required as a condition of the merger, and (ii) UP/SP decide to 
go forward with the merger as so conditioned, then to the extent UP/SP have 
any choice in negotiating with other carriers to satisfy such additional 
conditions, they will first negotiate with IC; provided, however, thai UP/SP 
shall not be obligated to first negotiate with IC if the additional condition or 
conditions are addressed via tracks or at points covered by the BN/Santa Fe 
Agreement and can be satisfied by negotiating with BN/Santa Fe. UP/SP will 
not negotiate witii any other party until they have been unable to reach 
agreement with IC. 

IC A greement, Section 14(b) (redacted (public) ver::or.). 
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have to grant IC substantially more rights than minimally necessary to address the 

competitive concems. The competitive problems identified by Tex Mex can and will be 

solved by Tex Mex, and the Board should specify tiiat no other carrier should be granted 

these rights. 

SECTION 1180.6(a)(3) 
OTHER SUPPORTING STATEMENTS 

Tex Mex includes in this responsive application 16 verified statements from shippers 

throughout the country tiiat explain how the proposed merger will adversely impact them 

unless the rights Tex Mex requests are imposed as a condition of the merger. (These 

verified statements are found in Exhibit 24.) These are not the only ones who have voiced 

their support for the rights Tex Mex seeks, however The Texas Railroad Commission, the 

Texas Department of Transportation and the Texas Attomey General support at least the 

imposition of the conditions sought by Tex Mex. Over 80 companies have told the Board 

that the rights Tex Mex seeks are necessary in light of the competitive problems that would 

arise if the Board approves the proposed merger. (Letters from companies that support the 

Tex Mex conditions are found in Exhibit 25.) 

Some of these shippers also submitted supporting statements for the Applicants. For 

example, the James River Corporation, Volkswagen of America, Noranda Aluminum, 

Inc.,-' The Stroh Brewery Company, L.B. Foster Company and Aurora Cooperative 

^' On October 16, 1995, Noranda Aluminum, Inc. submitted a verified statement 
supporting the UP/SP merger, but asking that the merger be conditioned by the grant to 
BN/Santa Fe of trackage rights to its plant to ensure competitive access. The Applicants did 
not includ? this conditional support verifica statement in iheir rpplication. 
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Elevator Companŷ '̂ submitted letters of support for tiie Applicants' merger. Some realize 

that mergers such as the one proposed can combine efficiencies with potential harms. 

Others, such as J.D. Robbins, Traffic Manager for Noranda Aluminum, have found that "On 

further and more considerable reflection, it is clear that tiie SP/UP merger as cunentiy 

proposed will seriously reduce, if not eliminate, our competitive altematives via the Laredo 

gateway." 

SECTION 1180.6(a)(4) 
OPINION QF COUNSEL 

The opinion of Tex Mex's counsel tiiat tiie conditions suggested in this responsive 

application satisfy the requirements of law and will be legally a horized and valid if 

approved by the Board appear as Exhibit 23 to tiiis responsive application. 

SECTION 1180.6(a)(6) 
LIST OF STATES 

The lines of Tex Mex and tiie Applicants' lines over which rights are sought lie 

entirely within the State of Texas. 

i^' The Applicants submitted for tiie Board's consideration Aurora Co-op's letter in 
UP/SP-188 (Comments of Govemors, Shippers and Others in Support of the Primary 
Application), filed March 26, 1996. Aurora Co-op does express support for the main 
application, but further explains tiiat it "understand[s] tiiat several railroads have requested 
trackage rights as a result of tiiis merger activity. Aurora Co-op urges tiie commissioners to 
seriously consider tiiese requests to maintain competition within the United States and Mexico 
by conditioning the UP/SP merger. Econom.ical access to domestic and intemational trade 
routes should not be jeopardized.* 
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SECTION 1180.6(a)(6) 
MAP - EXHIBFT 1 

Tex Mex submits as Exhibit 1 railroad maps of tiie State of Texas indicating the lines 

of the applicant carriers in their true relationship to each otiier, short line connections, other 

rail lines in tiie territory, and tiie principal geographic points in tiie region. These maps 

show tiie BN/Santa Fe trackage rights routes, and the two alternative Tex Mex trackage 

rights routes. An additional map, showing tiie altemative routes requested through the 

Houston terminal area, appear as an attachment to tiie verified statement of R.J. Spear. 

Pursuant to the Board's regulations, 20 unbound copies of each map are today being filed 

with tiie Board. 

SECTION 1180.6(a)(7)(i) 
NATLTRE AND TERMS OF THE PROPOSED CONDFnONS 

The nature and terms of the proposed conditions are set forth in detail in the sections 

above entitied "Description of the Proposed Transaction" (complying with Section 

1180.6(a)(1)). 

SECTION 1180.6(a) (7) (ii) 
AGREEMENTS - EXHIBFT 2 

As provided in Section 1180.6(a)(7)(ii), note 3, a proposed trackage rights agreement 

containing the significant terms proposed appears as Exhibit 2 to this responsive application 
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SECTION 1180.6(a)(7)(iii) 
CONSOLIDATED COMPANY INFORMATION 

This responsive application does not propose a consolidation or merger; therefore, 

Section 1180.6(a)(7)(iii) does not apply. 

SECTION 1180.6(a)(7)(fF) 
COURT ORDER - FXHIBIT 3 

The applicant is the real party in interest; therefore Section 1180.6(a)(7)(iv) does not 

apply. 

SECTION 1180.6(a)(7)(v) 
PROPERTY INCLUDED IN THE PROPOSED Cr NDITIONS 

The conditions requested by Tex Mex in tiiis responsive application involve rights 

over the property of UP, SP and HB&T,-' to the extent set forth in the section entitled 

"Description of tiie Proposed Transaction" (complying with Section 1180.6(a)(1)) and the 

maps that appear as Exhibit I. 

SECTION 1180.6(a)(7)(vi) 
DESCRIPTION OF LINES 

Tex Mex is a Class II railroad providing rail service over its 157-mile line of railroad 

from Laredo, Texas on the Mexican border to Robstown, Texas where it meets up with UP 

and on to Corpus Christi, Texas on tiie Gulf of Mexico where it meets up with a branch line 

-' In UP/SP. Decision No. 14, the Board granted the waiver or clarification sougnt by 
Tex Mex so as to define "applicant carriers" under 49 C.F.R. § 1180.3(b) to include only 
Tex Mex and noi to include tiie Applicants, KCSR or HBT. 
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of UP. If the Board approves the proposed merger with Tex Mex's requested conditions, 

Tex Mex will have rights over the merged UP/SP system firom its connections witii the 

merged UP/SP system at Corpui Christi and Robstown to Placedo, involving 83.1 and 82.9 

miles of trackage rights, respectively. From Placedo, tiie Tex Mex will have 86.5 miles of 

trackage rights over the merged UP/SP system to Flatonia by way of Victoria and another 

107.4 miles from Flatonia to West Junction in Houston. Tex Mex will meet up with KCS in 

Beaumont by way of 80.4 or 73.3 miles of trackage rights from Tower 26 in Houston, 

depending upon whether Applicants elect to have Tex Mex operate over the SP mainline or 

over the UP mainline between Hous'on and Amelia. In Houston, Tex Mex will also have 

trackage rights over the merged UP/SP system and over tiie HB&T. The altemate routes for 

the proposed trackage rights discussed are shown on the maps that appear as Exhibit 1. 

SECTION 1180.6(a) (7) (vii) 
GOVERNMENTAL ASSISTANCE 

No govemmental financial assistance is contemplated or required. 

SECTION 1180.6(a)(8) 
ENVIRONMENTAL DATA - EXHIBIT 4 

As R.J. Spear discusses in his verified statement conceming the environmental impact 

of the responsive application, the operations proposed over the rights requested do not 

involve significant operational changes, as defined in 49 C.F.R. § 1105.6(b).-' Consistent 

~ Although Tex Mex can provide service over the lines described above in their cunent 
condition and without any capital improvements, Tex Mex seeks the right to construct two 
improved connections, Robstown, TX zrd Flatonia, TX, that v/ill improve its service over 
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with Decision No. 12 (served February 15, 1996) and tiie guidance issued by the Board's 

Section of Environmental Analysis in January, 1996, Tex Mex certifies that tiie operations 

(not including the improvements discussed in the text accompanying note 8) will meet the 

exemption criteria set forth in 49 C.F.R. § 1105.6(c)(2). 

SECTION 1180.6(b)(3) 
CHANGE IN CONTROL - EXHIBFr 8 

As a Class II railroad, Tex Mex is not required to file an annual report Form R-l. 

Nevertheless, Tex Mex states that there has been a change in officers since January 1, 1995. 

Exhibit 8 sets forth cunent relevant information. 

SECTION 1180.6(b)(5) 
RELEVANT ISSUES - EXHIBIT 10 

The issues relevant to the Board's detennination to grant the requested conditions are 

discussed through this application and tiie accompanying verified statements. They will be 

further developed in the brief Tex Mex anticipates filing on June 3, 1996, pursuant to the 

cunent procedural schedule in this case. TTiese issues include: 

those lines. In UP/SP. Decision No. 14, the Board approved Tex Mex's request to submit 
the instant responsive application without complying with the additional requirements set 
forth in 49 C.F.R. part 1150, subpart A, and environmental review set forth in 49 C.F.R. 
part 1105 with reference to this proposed construction. If the Eioard grants this responsive 
application, Tex Mex wiil then file ti.e neces.sary construction application and perform and 
submit the .'•equired environmertal review. 
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1. Whether the proposed UP/SP merger, and the reduction of the number of 

Class I railroads in the Westem United States from three to two, will have a detrimental 

effect on the levels of competition in the transportation markets served by Tex Mex. 

2. WTiether the agreement between the Applicants and the BN/Santa Fe will 

remedy the loss in competition in the markets served by Tex Mex caused by tiie merger. 

3. Whether the conditions Tex Mex requests will remedy the remedy the losi in 

competition in the markets served by Tex Mex caused by the merger as conditioned on the 

BN/S?nta Fe Agreement; and 

4. WTiether, without imposition of the requested conditions, Tex Mex can 

continue to provide essential services to shippers on its line. 

SECTION 1180.6(b)(6) 
CORPORATE CHART - EXHIBFT 11 

Attached as Exhibit 11 is P. corporate chart setting forth the information required by 

Section 1180.6(b)(6). 

SECTION 1180.6(b)(7) 
INFORMATION ON NQN-CAPRTFR APPLICANTS 

Tex Mex is the sole applicant to this responsive application pursuant to Decision No. 

14, served February 15, 1996. As Tex Mex is a carrier applicant, tiiis section is not 

applicable. 
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SECTION 1180.6ib)(8) 
STATEMEl^n' OF DIRECT OR DvfDIRECT 

nVTERCQR^^OP^VTE FINANCDiL RELATIONSHIPS 

There are no direct or uid.rect intercorporate or iinancial relationships at this time, 

not disclo.'.ed elsewhere in tiie apph-.atic.n, through hold ng companies, ownership of 

securities, or otiierwise. between (i) tiie applicant carrier and any carrier or person affiliated 

with any carrier or (ii) a person affiliated witii applicant carrier and any otiier carrier. 

SECTION 1180.-
MARKET ANALYSIS - LXIflBFT 12 

Pursuant to Section 1180.7, Tex Mex analyzed tiie impacts of tiie proposed merger 

with and without the rights requested in tiiis responsive application on intermodal and 

intra.modal competition for freight surface transportation in markets served by Tex Mex and 

on the provision of essential services by Ttx Mex and other carriers in the affected region. 

This analysis is described in detail in the verified statement of Joseph Ellebracht, Curtis 

Grimm, Br d Skinner, and sunimarizefj above in the section entitied "Effects on Competition 

- Section 1180.6(a)(2)(i)." 

In addiuon, Mr. Ellebracht conducted a traffic study ?Jialyzing tiie effects of the 

proposed merger, witii ar,d withoi.i the rights sought here, on Tex Mex's traffic and 

revenues, and Mr. Kj-Ick ar̂ alyzed tiiOse effects on Tex Mex's ability to continue to provide 

rail services. Those studies src sumnarizcd in Section 1180.6(a)(2)(ii). 
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SECTION 1180.8(a)(1) - (4) 
OPERATING PLAN - EXHIBIT 13 

The operating plan, set forth in the verified statement of R.J. Spear, provides a 

realistic picture of tiie Tex Mex operations assuming tiie Board approves tiie proposed UP/SP 

merger, conditioned both on tiie BN/Santa Fe Agreement and tiie rights requested herein. 

Operations could begin almost immediately upon the effective date of the order approving the 

proposed merger and conditions. 

Under tiie plan, Tex Mex plans to operate one scheduled manifest and one scheduled 

intermodal train per day each waŷ '̂ between Kouston and Laredo via Corpus Christi or 

Robstown.î ' Between Houston and Beaumont, Tex Mex will operate one scheduled mixed 

intermodal and manifest train per day Tex Mex will operate unit grain trains three or four 

days per week, as required, between Houston or Beaumont and Laredo. From its connection 

with KCS at Beaumont, Tex Mex will operate unit grain trains through Houston and on to 

Laredo, as required. 

As described in Mr. Spear's verified statement, minim;il impact is expected on the 

operations UP/SP and BN/Santa Fe proposed in their respective operating plans. Further, 

- Tex Mex anticipates tiiat. upon full realization of the benefits of NAF^FA, separate 
manifest and intermodal trains will be required. In order to demonstrate to the Board that 
the rights requested herein may be exercised without adverse affect to UP/SP, B.N/Santa Fe, 
Amtrak or the environment, Tex Mex has assumed tiiat these sepâ -ate trains wi:i be run. 
Initially, the m.anifest and intermodal trains may be consolidated. 

- Tex Mex requests rights from both Robstown to Odeir and from Corpus Christi to 
Odem. The Coipus Christi-Odem route will be used in tiie event of congesuon on the 
Brownsville line between Robstown. and Odem 
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the Tex Mex train schedules set forth in his plan, will not adversely affect Amtrak operations 

over the routes Tex Mex anticipates using. 

Tex Mex anticipates using HB&T as its primary switching carrier in Houston, and the 

switching operations will take place at the HB&T New South Yard. KCS will handle all 

switching, blocking and interchange with Tex Mex in its Chaisou Yard in Beaumont. 

Tex Mex intermodal traffic bound for Mexico will be romped at PTRA's Barbours 

Cut and moved by PTRA to Tex Mex at of tiie following interchange points: Pasadena, 

Manchester or North Yard. Other Tex Mex intennodal trafnc will be moved by PTRA from 

the designated interchange points to Barbours Cut by PTRA where it will be discharged for 

loading onto ships or for movement by truck. 

Tex Mex seeks to use tiie SP yard located at Glidden, TX for field blocking traffic 

received in interchange at Houston or which operated from KCS's Chaison yard in 

Beau.nont. This yard is presentiy inactive,- and Tex Mex would be willinj; to either lease 

or purchase this yard, at UP/SP's election. Total traffic in tiie area of the Glidden Yard is 

not expected to increase over 20%, and no other yards Tex Mex anticipates using will 

experience a 20% or more increase in traffic. 

Tex Mex will not require any extra equipment to c<:nduct the operations anticirjaied in 

the operating plan. Tex Mex is not planning any deferred maintenance or delayed cipital 

improvements for the lines over wnich it seeks rights. 

^' The yard is adjacent to an active SP tiding. 
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SECTION 1180.9(e) 
BALANCE SHEETS - EXHIBTT 20 

Balance sheets are submitted as attachments to tiie verified statement of Patrick Krick. 

SECTION 1180.9(e) 
INCOME STATEMENTS - EXHTBTT 21 

Income statements are submitted as attachments to the verified statement of Patrick 

Krick. 
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SIGNATURES, OATHS, AND CERTIFICATIONS 
OF APPLICANT'S EXECUTIVE OFFICERS 

SECTION 1180.4(cK2Wiy^ 

STATE OF TEXAS ) 
) 

COUNTY OF WEBB ) 

Larry Fields, being duly swom, deposes and says that he is President of the Texas 
Mexican Railway Company, applicant herein, that he ~ one of the executive officers duly 
authorized to sign, to venfy and to file this Responsive Application on tjehalf of The Texas 
Mexican Railway Company, that he has knowledge of the matters contained in this 
Responsive Application, and that his statements made in this Responsive Application are 
true and correct to the best of his knowledge and belief. 

- ^ ^ '^ <7^'^^77>/^ 
L^F?RYFIELD§/ / 

Subscribed and swom to before me this 7^ ( / ^ day of March 1996. 

cpoii'ooooooooejoeeocooeeoeoooooooo 

gS^":, r;c-.:.7 Pub;;:. rexc, \ NOTARY PUBLIC 

\^oi_J_r7r]_ 

I, Walter L. Winters, II, hereby certify that I am Secretary of The Texas Mexican 
Railway Company, the applicant herein, and that Larry Fields, President of The Texas 
Mexican Railway Company, ir iuly authohzed to sign, tc verify, and to file this Responsive 
Application on behalf of The Texas Mexican Railway Company. 

r Secretary 

Dated this -A day of March, 1996. at Laredo, Texas. 

In UP/SP. Deasion No. 14 the Board waived compliance with 49 C.F.R § 
1180.4(c)(2)(i) requiring that "{ajny person controlling an applicant shall also sign the 
application' as that requirement relates to Transportacion Mantima Mexicana S.A. de CV. 
("TMM") and Mexrail. SIJB^OE. at 4. 



;tfuliy submitted. 

Richard A. Allen 
Andrew R. Plump 
John V. Edwards 
ZUCKERT, SCOUTT & RASENBERGER, LLP 
888 Seventeenth Street, fJW 
Suite 600 
Washington, DC 20006-3939 
(202) 298-8660 

Attomeys for Tex?.s Mexican Railway Company 

Dated: March 29, 1996 



VERIPIED STATEMENT 

OF 

LARRY FIELL." 

My name i s Larry Fields. i ao the President of the Texas 

Mexican Railway Company ("Tex Mex"), headquartered 1200 

Washington St, Laredo, Texas 78042. I am sjbmitting t h i s 

statement in support of the responsive application being f i l e d by 

Tex Mex in Finance Docket 32760 seeking tra:;Kage rights over UP 

and SP lines between Robstown, TX and Beaumont, TX. 

T have worked in the railroad industry since going to work 

for the Kansas City Southern Railroad's ("KCS") maintenance of 

way department in 1965. I worked for KCS in various capacities 

between 1965 and 1991; my l a s t position was Vice President 

Operations. From 1991 to 1993 I consulted on r a i l operations and 

privatization of lines in Africa and Russia. In 1993 and 1994 I 

was general manager of a short line railroad. I became president 

of the Tex Mex on December 1, 1994. I have a bachelor of science 

degree from Kansas State Teachers College and a masters of 

business administration degree from Rockhurst College. 

IWTRODDCTION AKP SUMMARY 

Currently, the Southern Pacific ("SP"), in conjunction with 

Tex Mex, provides the only effective competition to the Union 

Pacific Railroad ("UP") over a v i t a l r a i l corridor that accounts 

for a majority of the railroad t r a f f i c between the United 

States and Mexico. In my opinion, i t i s absolutely c r i t i c a l to 
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t h i s country's i n t e r e s t s that the Surface Transportation Board 

ensure the preservation of the strongest possible r a i l 

competition i n t h i s c o r r i d o r . Preserving t h a t competition i s 

espec i a l l y c r i t i c a l now, f o r two reasons: f i r s t , t o avoid 

undermining the p u b l i c benefits from the increased trade with 

Mexico tha t NAFTA was adopted to promote, and second, t o avoid 

defeating the expected gains i n e f f i c i e n c y and competitive r a i l 

service that Mexico hopes t o achieve from the p r i v a t i z a t i o n of 

i t s r a i l system l a t e r t h i s year. 

The merger of UP and SP w i l l eliminate SP as a competitor to 

UP i n t h i s c o r r i d o r . Contrary to t h e i r claims, the Applicants' 

agreement with the Burlington Northern Santa Fe Railroad ("BNSF") 

w i l l not make up f o r the competition that the merger w i l l 

e l i m inate i n t h i s c o r r i d o r . As UP knows, BNSF does not and w i l l 

not have the same incentives to compote as aggressively f o r 

t r a f f i c over t h i s c c r r i d o r as SP and Tex Mex now have. On the 

other hand, granting the r e l a t i v e l y l i m i t e d trackage r i g h t s 

sought by Tex Mey, which w i l l permit Tex Mex t o connect w i t h 

other r a i l r o a d s i n Houston and Beaumont, w i l l preserve the 

curr.^nt level of competition because the t r a f f i c over t h i s 

c o r r i d o r i s v i t a l t o Tex Mex; i t i s the mainstay of Tex Mex's 

business. 

The reasons why BNSF would not be an adequate s u b s t i t u t e f o r 

SP i n t h i s c o r r i d o r and why Tex Mex would be are explained i n 

d e t a i l i n t.'ie accompanying v e r i f i e d statements of F ofessor 

C u r t i s Grimm, Joseph F. Ellebracht and Brad Skinner, as we l l as 
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i n the statements of more than 80 shippers supporting Tex Mex's 

ap p l i c a t i o n . I n a d d i t i o n , the v e r i f i e d statement of R. J. Spear 

sets f o r t h Tex Mex's operating and labor plan f o r operating over 

the l i n e s sought by Tex Mex. Allen Haley discusses the operating 

problems t h a t BNSF would encounter over the route t h a t the 

Applicants have given t o BNSF and that would make i t very 

d i f f i c u l t f o r BNSF t o meet i t s proposed schedules. F i n a l l y , 

Patrick Krick's v e r i f i e d statement sets f o r t h and explains the 

pro forma f i n a n c i a l statements which show and compare the 

f i n a n c i a l impacts on Tex Mex of the merger w i t h the BNSF 

agreement and of the merger with the conditions requested by Tex 

Mex. My statement w i l l provide an overview of these statements 

as well as a general d e s c r i p t i o n of the Tex Mex and i t s 

operations. 

I • BACKGROPKD ANP DESCRIPTION OF THE TF.X MEX 

Tex Mex i s a Class I I r a i l r o a d t h a t cwr.s and operates 157 

miles of r a i l r o a d between Laredo, TX on the Mexican border and 

Corpus C h r i s t i , TX on the Gulf of Mexico. lex Mex was chartered 

i n 1875. Tex Mex has 159 very dedicated and high l y s k i l l e d 

employees, mosc of whom have worked more than 20 years f o r Tex 

Mex. Tex Mex owns 20 locomotives and 950 r a i l cars. I t has r a i l 

yards and repair shops i n Laredo and Corpus C h r i s t i . 

Laredo i s the p r i n c i p a l gateway f o r r a i l t r a f f i c between the 

United States and Mexico. I t i s served by two r a i l r o a d s : Tex 

Mex and UP. UP has a l i n e to Laredo from San Antonio, Texas. 
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UP also has a line along the Gulf of Mexico between Algca, Texas, 

just south of Houston, and Brownsville, Texas, on the Mexican 

border (the "Brownsville Line"). The Southern Pacific 

Transportation Company ("SP") has trackage rights over portions 

of that line which permit i t to serve Corpus Ch r i s t i and to 

interchange t r a f f i c there with Tex Mex. 

The Tex Mex line running eastward from Laredo crosses and 

connects with the UP's Brownsville Line at Robstown, Texas and 

proceeds to Corpus C h r i s t i , where i t connects with a UP branch 

line and i s able to interchange t r a f f i c with UP and SP. A map 

showing Tex Mex's line and the lines connecting to i t i s 

contained in Exhibit 1 to Tex Mex's responsive application. 

In 1994, Tex Mex transported 36,774 carloads of t r a f f i c , for 

which i t received $ 17,9 million in revenue. Tex Mex serves more 

than 30 shippers located on i t s line, and about a fourth of the 

carloads handled in 1994 10,354 — originated or terminated on 

i t s line. Many of those shippers are dependent on Tex Mex to 

transport their products or supplies and some would have to close 

their plants i f Tex Mex went out of business. For example, Barr 

Iron il Metal Company, which i s located in Alice, Texas and 

employs 32 persons, expects that i t would probably have to close 

down i t s operations, i f the Tex Mex were to cease operations. 

Barr depends solely on Tex Mex for transporting scrap steel and 

other salvage products to Mexico, and Barr's president states 

that "[t]here i s no way to truck our salvage to and from various 

points with Tex Mex not being here." Other shipper statements, 
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some of which I discuss below, s i m i l a r l y describe the dependence 

of various shippers on the r a i l services being provided by. Tex 

Mex. 

Almost three quarters of Tex Mex's t r a f f i c i n 1994 — 26,420 

carloads — was bridge t r a f f i c between points i n Mexico and 

points m the United States north of Corpus C h r i s t i . l e x Mex 

interchanged t h i s t r a f f i c at the I n t e r n a t i o n a l Bridge at Laredo 

wi t h the Mexican r a i l r o a a , F e r r o c a r r i l e s Nacionale de Mexico 

("FNM") and at Robstown and Corpus C h r i s t i with SP and UP. S.rnce 

UP has i t s own route t o Laredo through San Antonio, only a small 

p o r t i o n of the t r a f f i c interchanged by Tex Mex at Corpus C h r i s t i 

and Robstown has been interchanged w i t h UP — cars i n 1994. 

Almost a l l of the t r a f f i c t h a t Tex Mex has interchanged at Corpus 

C h r i s t i has been with SP. For many years Tex Mex and SP have 

provided the competitive a l t e r n a t i v e to the UP's service f o r 

U.S.-Mexican r a i l t r a f f i c through Laredo. 

Tex Mex has been working very hard i n recent years t o 

improve i t s e f f i c i e n c y , i t s service t o customers and i t s t r a f f i c . 

I became President of Tex Mex on December 1, 1994. Since t h a t 

time, we have worked with UP to make substantial changes and 

improvements i n operating procedures over the I n t e r n a t i o n a l 

Bridge. These changes and improvements have re s u l t e d i n a 35 

percent increase i n the average number of cars moved over the 

bridge each day and a s i g n i f i c a n t reduction i n t r a n s i t times. 

Mainly by a t t r i t i o n and working with our unions, we have also 

streamlined our workforce, going from 230 employees i n 1993 t o 
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I^i9 employees today, while continuing to operate the same number 

of t r a i n s and schedules. This increase i n e f f i c i e n c y has been 

matched by a remarkable increase i n our safety record. We have 

gone from 66 FRA reportable incidents i n 1994 t o 8 i n 1995 and 

none so f a r i n 1996. The reduction i n the amount of employee 

time l o s t as a r e s u l t of work-related i n j u r i e s has been even more 

dramatic. We went from losing 3000 man-days i n 1994 from work-

re l a t e d i n j u r i e s to exactly one l o s t man-day i n 1995. I n my 

opinion we are c u r r e n t l y near an optimum l e v e l of e f f i c i e n c y at 

which f u r t h e r reductions i n employees could not be made without 

having t o reduce service. 

Our success i n increasing t r a f f i c has been more mixed. We 

have s i g n i f i c a n t l y increased our l o c a l t r a f f i c . Local t r a f f i c 

has increased from 8691 carloads i n 1993 t o 9373 i n 1995 and 2838 

for the f i r s t two months of 1996. I believe these increases are 

a t t r i b u t a b l e to our improved service and greater marketing 

e f f o r t s and price f l e x i b i l i t y . 

Because of those e f f o r t s , I believe Tex Mex has and w i l l 

play a v i t a l part i n the economic development of southeastern 

Texas. This has been a region sorely i n need of development. I t 

has long experienced income levels f a r lower and unemployment 

rates f a r higher than the na t i o n a l average. The region i s 

predominately Hispanic. Ninety seven percent of Tex Mex's 159 

eirployees are Hispanic. Tex Mex's l o c a l customers employ 

approximately 3,500 more employees. 
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Our i n t e r l i n e t r a f f i c , however, has f l u c t u a t e d considerably 

f o r reasons beyond our c o n t r o l and despite our best e f f o r t s . In 

1995 we began experiencing s i g n i f i c a n t delays i n the cars 

received from SP at Corpus C h r i s t i and a sporadic but s i g n i f i c a n t 

dropoff i n the number of cars received from SP. I do not know 

the reasons f o r t h i s , but the problems became progressively worse 

a f t e r March, 1995, when I understand UP and SP began merger 

discussions. A p a r t i c u l a r l y disappointing episode concerned a 

regular weekly intermodal t r a i n service between Chicago and 

Mexico City which we named the Aztec Wind. Since ea r l y 1995 we 

had worked very hard w i t h SP to establish and market t h i s service 

to customers i n the hopes of establishing a competitive 

intermodal service t o UP's v i r t u a l monopoly over intermodal 

service between the United States and Mexico. Although SP had 

i n i t i a l l y indicated great enthusiasm and had promised t o provide 

f u l l support f o r t h i s t r a i n , our very f i r s t t r a i n , i n September, 

1995, reached Corpus C h r i s t i 12 days a f t e r leaving Chicago, even 

though our agreement w i t h SP called for a t o t a l t r a n s i t time of 

eight days between Chicago and Mexico City. A f t e r t h a t dismal 

performance, the service could not be sold and was not repeated. 

In a d d i t i o n , i n 1995 we l o s t a s i g n i f i c a n t amount of grain 

t r a f f i c as a r e s u l t of actions by the Atcnison Topeka and Santa 

Fe Railroad ("Santa Fe") and the Burlington Northern Railroad 

("BN").- H i s t o r i c a l l y , we had received s i g n i f i c a n t numbers of 

I ' I understand t h a t , although the ICC had approved i t e a r l i e r , 
BN and Santa Fe consummated t h e i r merger on September 22, 1995. 

(continued...) 

-40-



g r a i n ca'-.s from SP at Corpus C h r i s t i which had or i g i n a t e d on the 

Santa Fe or the BN and which the Santa Fe interchanged to SP at 

Caldwell, TX. In 1994, f o r example, we handled such cars. 

In A p r i l , 1995, however, Santa Fe suddenly, and without 

consulting Tex Mex, raised i t s t a r i f f rates on gr a i n destined to 

the Laredo gateway so s u b s t a n t i a l l y as t o e f f e c t i v e l y put i t s e l f 

and BN out of the market f o r that t r a f f i c . I t kept i t s rates at 

those non-market l e v e l s u n t i l November, 1995. As a consequence, 

from A p r i l u n t i l November Tex Mex handled no grain cars with 

Santa Fe or BN o r i g i n s . In November, BNSF temporarily reduced 

the rates to market l e v e l s , and we immediately began receiving 

g r a i n cars wi t h BNSF o r i g i n s at Corpus C h r i s t i . That flow proved 

very temporary, however. In la t e January, 1996, BNSF again 

raised i t s rates on g r a i n t o the Laredo gateway, and since then 

we have received no g r a i n cars with BNSF origiMS. I understand 

t h a t BNSF a t t r i b u t e s these av-tions to i t s f r u s t r a t i o n s with SP's 

poor service. I n my opinion, however, these actions also 

i n d i c a t e that BNSF has neither the i n t e r e s t nor the incentive to 

compete as aggressively with UP for t r a f f i c t o Mexico as SP had, 

at l ^ a s t before i t began discu£;sing merger with UP. 

Tex Mex also has connections with Mexico t h a t have enabled 

i t to be an e f f e c t i v e competitor to UP f o r Mexican t r a f f i c 

'̂ ( . . . continued) 
Before that date, they apparently operated as independent, 
competing r a i l r o a d s and w i l l be referred t o separately. After 
t h a t date I w i l l r e f e r t o them c o l l e c t i v e l y as "BNSF", even 
though they have continued to operate a d m i n i s t r a t i v e l y as 
separate railr-::ads. 
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despite UP's far greater size and market power. As described 

more ful l y in the verified statement of Brad Skinner, for most of 

this century Tex Mex was a wholly owned subsidiary of FNM. In 

1982, Tex Mex's capital stock was purchased by Mexrail, Inc., a 

Delaware corporation that was then a wholly owned subsidiary of 

Transportacion Maritima Mexicana, C. de V., S. A. ("TMM"), a 

private transportation company headquartered in Mexico City. As 

acknowledged by UP's witness Richard Peterson, i t s Mexican 

ownership provides Tex Mex some marketing advantages with Mexican 

customers. 

As Mr. Skinner also explains, TMM intends to participate 

actively in the Mexican r a i l privatization process and hopes to 

acquire rights to operate over one or more of the lines being 

sold, including the lines between central Mexico and Laredo, 

which handle more than 65 percent of the annual r a i l tonnage 

moving between the United States and Mexico. UP has also 

indicated i t s intention to bid aggressively for those lines. 

TMM, unlike UP, i s urging the Mexican government r.o ensure 

competitive service over those lines by requiring the purchaser 

to grant trackage rights to other entities 

TMM recently formed a joint venture with Kansas City 

Southern Industries, Inc. ("KCSI"), which controls the Kansas 

City Southern Railroad (""KCS"), to bid on the lines being sold 

in Mexico and, i f successful, to operate those lines. In 

addition, in November, 1995 KCSI purchased 49 percent of the 

common stock of Mexrail, Inc., the parent of Tex Mex. I f 
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successful, those efforts w i l l enable TMK, KCS and Tex Mex 

together to provide r a i l service in both Mexico .unci the United 

States that could, in tfe right circumstances, compete very 

effectively with a merged UPSP for r a i l t r a f f i c oetween the 

United States and Mexicc. They w i l l not be able tc provide T:ruly 

competitive service, however, unless Tex Mex connec:ts directly 

with KCS at Beaumont, TX. In my opinion, UP and SP know this tc 

be true, and that i s why they refu;;e<:' KCS's and T9:< Mex's request 

for trackage rights that would provide such a connection and 

instead granted the rights to BNS*:". 

I I . IMPACT OF THE UF/SP MERGER ON COMPETITION IN HAJlilETS SERVED 
BY TEX MEX 

As discussed in greater detail in the verified statements of 

Professor Grimm and Mr. ELlebracht, unless i t i s properly 

conditioned, merger of the UP and SP would effectively eliminate 

r a i l competition in transportation markets served by Tex Mex. 

The most important such market i s for the transportation of goods 

between the United CLates and Mexico. Without conditions, the 

merger would give the merged UPSP complete control over the e i l l -

important Laredo gateway. In 1994 that gateway handled 57% of 

the r a i l t r a f f i c between the two countries. 

An unconditioned merger would also give the merged UPSP 

compete control of the Brownsville gateway and substantial 

control of the gateway at Eagle Pass, TX which i s currently 

served by SP's line and access to which BNSF has only via haulage 

righus. Laredo, Brownsville and Eagle Pass together accounted 

for 801 of the r a i l t r a f f i c between the U.S. and Mexico and 
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v i r t u a l l y a l l of the t r a f f i c between the U.S. and Mexico's 

industrial centers in central and eastern Mexico. Ellebracht 

V.S. s t 17. 

That loss of r a i l competition w i l l have an extremely adverse 

affect on r a i l shippers, who have no feasible transportation 

alternatives. Although most of the transportation of freight 

between the U.S. and Mexicc i s carried by truck, truck and water 

transportation are not practical alternatives for almost a l l of 

the shipments now transported by r a i l . Ellebracht V.S. at 31-34; 

Professor Grimm concurs in this conclusion and c i t e s supporting 

evidence provided by many of Tex Mex's shippers. 

UP and SP are well aware that an unconditioned merger would 

eliminate r a i l competition in the market for U.S.-Mexico r a i l 

transportation. That i s why they have proposed to give trackage 

rights and haulage rights to BNSF over the UP line from Algoa, 

just south of Houston, to Robstown (where BNSF may connect with 

Tex Mex) and continuing to Brownsville (where BNSF may connect 

with Ferrocarriles Nacionale de Mexico ("FNM")), and also to give 

^ trackage rights over SP's line to Eagle Pass (to replace 

Bi'.SF's current haulage rights.) UP and SP claim that those 

rights w i l l preserve the competition that would otherwise be 

lost, and they would certainly never have granted such rights 

unless they recognized that an unconditioned merger would result 

in an unacceptable loss of competition in this market. 

The problem with the solution that UP and SP have proposed 

i s that there i s a very high likelihood that BNSF w i l l not be an 
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adequate s u b s t i t u t e f o r an independent SP i n t h i s market, f o r 

many reasons which are summarized below. I t i s , of course, not 

possible t o p r e d i c t the impact of future events and fu t u r e 

competitive behavior w i t h absolute c e r t a i n t y , but t h a t i s a r i s k 

t h a t the United States and Mexico cannot a f f o r d t o take.^' 

I I I . WHY BWSF WILL NOT BE AN ADEQOATE COMPETITIVE SUBSTITUTE FOR 
AN INPEPENDEWT SP. 

Professor Grimm, Mr. Ellebracht and Mr. Haley discuss i n 

d e t a i l the reasons why BHSF w i l l not be an adequate competitive 

s u b s t i t u t e f o r an independent SP for U.S.-Mexican t r a f f i c under 

the terms of BNSF's agreement with UP and SP. The f i r s t , and 

perhaps most important, i s the simple f a c t t h a t today there are 

three major Class I r a i l r o a d s with access to Mexican gateways. 

Afte r the merger, even as conditioned on the BNSF settlement 

agreement, there w i l l be only two major r a i l r o a d s w i t h access to 

Mexican gateways — UPSP and BNSF. As Professor Grimm explains, 

the evidence i s compelling that the reduction of the number of 

ra i l r o a d s serving a market from three to two w i l l cause a 

s i g n i f i c a n t loss of competition that i s l i k e l y to r e s u l t i n 

sub s t a n t i a l increases i n rates. 

2' I f I am correct t h a t BNSF w i l l not be as e f f e c t i v e a 
competitor f o r t r a f f i c between the U.S. and Mexico, p a r t i c u l a r l y 
through Laredo, the r e s u l t would not only be an unacceptable loss 
of competition f o r tha t t r a f f i c but would also probably put Tex 
Mex out of business, as shown by the t r a f f i c study performed by 
Mr. Ellebracht and the f i n a n c i a l pro formas developed by Patrick 
Krick. That event would cause a number of shippers t h a t are now 
dependent on Tex Mex f o r t r a n s p o r t a t i o n t o lose e s s e n t i a l r a i l 
services, as I discuss below. 
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Professor Grimm also shows that the adverse e f f e c t on 

competition w i l l be p a r t i c u l a r l y severe wit h respect t o the 

Laredo gateway because, even under BNSF's implausible 

p r o j e c t i o n s , BNSF's share of Mexican t r a f f i c i s l i k e l y t o be a 

small f r a c t i o n cf UPSP's share. BNSF's l i k e l y share of the 

market i s not l i k e l y t o be enough t o induce i t t o invest, the 

resources necessary t o be a s i g n i f i c a n t competitor w i t h UPSP for 

the t r a f f i c when BNSF can invest those resources f a r more 

p r o f i t a b l y and safely i n other markets. 

In a d d i t i o n , as discussed by Mr. Skinner, there are several 

i n d i c a t i o n s t h a t BNSF, contrary t o i t s p r o t e s t a t i o n s , has l i t t l e 

i n t e r e s t i n competing aggressively f o r Mexican t r a f f i c , at least 

through the Laredo gateway. Also, as I stated e a r l i e r , BNSF has 

recently increased i t s rates on grain destined f o r the Laredo 

gateway so s u b s t a n t i a l l y as to e f f e c t i v e l y shut o f f what used to 

be a su b s t a n t i a l flow of grain t r a f f i c from BNSF o r i g i n s to that 

gateway, and has been moving whatever t r a f f i c i t has f o r Mexican 

destinations via Eagle Pass pursuant t o i t s SP haulage r i g h t s . 

Although I understand t h a t BNSF has a t t r i b u t e d i t s r a t e actions 

on Laredo t r a f f i c t o SP's supposed operating i n e f f i c i e n c i e s , the 

fac t t h a t BNSF i s using SP to carry i t s t r a f f i c t o Eagle Pass 

makes t h a t claim highly questionable. 

Also, I understand t h a t Carl Ice, the p r i n c i p a l negotiator 

for BNSF of the BNSF settlement agreement w i t h UP and SP, 

t e s t i f i e d i n t h i s case t h a t he informed UP and SP during the 

negotiations that BNSF would prefer not t o expand i t s operations 
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south of Houston and would, instead, prefer t o use an agent for 

operations south of Houston, but that UP and SP reject e d that 

suggestion out of hand f o r competitive reasons. 

Another reason that BNSF would not be nearly as e f f e c t i v e a 

competitor as SP i n t h i s c o r r i d o r i s the f a c t t h a t i t w i l l not be 

operating over i t s own tracks, but w i l l be operating over UP's 

tracks from Algoa to Robstown and thus subject t o UP's 

dispatching and t r a f f i c c o n t r o l . On the basis of my 31 years 

experience i n the r a i l r o a d business, I and every other 

experienced r a i l r o a d person know f u l l w e l l t h a t a r a i l r o a d cannot 

provide nearly as e f f e c t i v e and competitive service over a 

competing r a i l r o a d ' s tracks and subject t o t h a t competitor's 

t r a f f i c c o n t r o l as i t can over i t s own tracks. I am not saying 

that a r a i l r o a d cannot provide competitive servic*- over trackage 

r i g h t s , and I know that the I n t e r s t a t e Commerce ommission has 

found that trackage r i g h t s can be an acceptabl remedy f o r the 

anticompetitive e f f e c t s of a consolidation. The indisputable 

fact remains, however, t h a t trackage r i g h t s are s u b s t a n t i a l l y 

i n f e r i o r t o ownership as a competitive a l t e r n a t i v e , a 1 that fact 

must be recognized i n order f o r the Surface Transportation Board 

to assess accurately the competitive e f f e c t s of a merger and a 

proposed trackage r i g h t s remedy.^' 

5 In the case of SP's current operations between Houston and 
Corpus C h r i s t i , 701 of the mileage i s on the SP's own li n e s froT> 
Houston to Flatonia to Placedo. By contrast, a l l of the BNSF's 
propo.'sed operations between Algoa and the connection w i t h Tex Mex 
at RcbEtown would be over trackage r i g h t s . 
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Furthermore, John Rebensdorf, UP's p r i n c i p a l negotiator on 

the BNSF agreement, acknowledged i n his deposition t h a t the route 

between Algoa and Brownsville over which BNSF would operate i s a 

heavily congested route, " p a r t i c u l a r l y on the l i n e from Angleton 

i n t o Houston", b^caui^e "Angleton i s the point where . . . a l l of 

the chemical business th a t comes out cf the Freeport area funnels 

i n t o . " Rebensdorf Dep. Tr. 244, 245 (Jan. 22, 1996). Mr. Haley 

has analyzed UP t r a i n sheets for representative months i n 1995, 

and h i s analysis confirms that the extraordinary amount of 

t r a f f i c c u r r e n t l y using and projected t o use t h a t l i n e w i l l make 

i t very d i f f i c u l t f o r BNSF to perform the operations t h a t i t 

states i t intends t o perform over t h i s route. The SP's l i n e s via 

Fla t o n i a , i n contrast (over which Tex Mex i s seexing r i g h t s ) , are 

not congested at a l l . 

The combination of a l l of these fac t o r s i n d i c a t e t h a t 

BNSF w i l l not be an adequate competitive s u b s t i t u t e f o r an 

independent SP i n the markets served by Tex Mex. Furthermore, 

with respect to the t r a n s p o r t a t i o n of goods between the United 

States and Mexico, ever i l . we were wrong about BNSF's in t e n t i o n s 

about competing aggressively for that t r a n s p o r t a t i o n and about 

the d i f f i c u l t i e s of i t s using trackage r i g h t s from Algoa to 

Brownsville to compete e f f e c t i v e l y , there would s t i l l be an 

unacceptable loss of competition i n th a t market. That loss would 

r e s u l t from the simple f a c t that the merger w i l l e l i minate one of 

th? three major U.S. r a i l r o a d s with d i r e c t access t o Mexican 

gateways. Economists can argue about what t h e i r studies and 
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s t a t i s t i c s show, taut any shipper with common sense w i l l t e l l you 

th a t he would much rather have three r a i l r o a d s f i g h t i n g f or his 

business than two. And I can t e l l you from my 31 years i n the 

r a i l r o a d business t h a t I would much rather have one than two 

other r a i l r o a d s biddir\g against me f o r a sh.ipper's business. 

These are not abstract propositions. Today shippers i n 

Denver, Dallas, St. Loui.̂ .-, Kansas City, Chicago and many other 

places can ask three r a i l r o a d s t o o f f e r them rates d i r e c t l y to 

one or more Mexican gateways: \TP, SP and BNSF. A f t e r the merger, 

those shippers w i l l have only two. 

IV. CONFIRMING STATEMENTS BY TEX MEX SHIPPERS 

The shipper statements that are being f i l e d by Tex Mex and 

that have been previously f i l e d with the STB confi^'n t h a t 

shippers have very r e a l concerns about the impact of reduced r a i l 

competition. Examples of general concerns about the loss of r a i l 

competition include the fo l l o w i n g statements from, respectively, 

Idaho Timber Corporation, The Stroh Brewery Company, and Darling 

I n t e r n a t i o n a l , Inc.: 

In our experience, more r a i l competition produces lower 
f r e i g h t rates. 

Competition between r a i l r o a d s i n e v i t a b l y would produce 
lower rates, which would help us wi t h our export 
expansion plans. 

Our r a i l costs w i l l continue to r i s e as a r e s u l t of the 
combined UP/SP. Since the a c q u i s i t i o n of the CNW by 
the UP, we have had many problems. Our accessorial 
charges have doubled and i n some cases r i s e n by 400%. 
In a d d i t i o n , we have seen cost increases i n crossings, 
easement and general f r e i g h t shipmsnt. We are very 
concerned t h a t t h i s trend w i l l continue. 
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More p a r t i c u l a r l y , a number of shippers have described t h e i r 

concerns about the loss of competition t o Laredo, the p r i n c i p a l 

r a i l gateway between the U.S. and Mexico. The f o l l o w i n g are j u s t 

a few examples: 

W i l b u r - E l l i s Company, a r e t a i l e r of f e r t i l i z e r s and 

a g r i c u l t u r a l chemicals i n Texas and Mexico, ships an average of 

150,000 tons of f e r t i l i z e r s annually through Texas and about 

20,000 tons i n t o Mexico ( p r i m a r i l y through the Laredo gateway). 

Shipments t o Laredo o r i g i n a t e from some plants on UP and some on 

SP and other l i n e s . In a v e r i f i e d statement, W i l b u r - E l l i s , 

through i t s manager of f e r t i l i z e r purchasing, Jim Hoffman, 

explains t h a t i n the past, W i l b u r - E l l i s was able t o obtain 

competitive rates t o Laredo from UP and the SP/Tex Mex. However, 

Hoffman i s not c e r t a i n t h a t BNSF, which has not been as 

aggressive f o r W i l b u r - E l l i s business as SP, w i l l be a competitive 

option a f t e r a UP/SP merger. Hoffman states i n h i s v e r i f i e d 

statement t h a t " ( w ) i t h the loss of the SP route t o Laredo, prices 

w i l l c e r t a i n l y go up." 

In a s i m i l a r vein, Norarda Aluminum, Inc. states t h a t "we 

fe e l that i n the long terms, the market watchdog of a strong 

competitor (such as the Tex Mex) would keep the UP honest on 

rates and service." Noranda c u r r e n t l y moves almost a l l of i t s 

Mexican business via SP/Tex Mex through Corpus C h r i s t i , and 

believes that i t would be forced to use UP sin g l e l i n e service 

a f t e r a UP/SP merger. 
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Faremount Minerals, Ltd., which favors the Laredo gateway 

for shipments moving i n t o Mexico, says that i f the merger i s 

approved, "the UP e s s e n t i a l l y w i l l have no competitors i n south 

Texas." Faremount Minerals explains that "the SP's wi l l i n g n e s s 

to bid on our business has kept the UP honest" and expresses 

"fear t h a t the lack of a r a i l competitor biding against the UP i n 

south Texas w i l l r e s u l t i n higher rates and lower standard of 

service." 

Rapid I n d u s t r i a l P l a s t i c s Co., Inc. i s a major user of r a i l 

service between the U.S. and Mexico, p r i m a r i l y through the Laredo 

gateway. According t o Rapid P l a s t i c s ' Export Manager, Steve 

Fine, UP and SP have competed f o r the company's t r a f f i c v i a 

Laredo f o r many years, " r e s u l t i n g i n subs t a n t i a l cost savings and 

a number of service innovations." He writes t h a t the UPSP merger 

w i l l " seriously reduce, i f not eliminate" these competitive 

a l t e r n a t i v e s . Moreover, he states that Rapid P l a s t i c s "do[es] 

not believe t h a t BNSF, as the only other major r a i l system 

remaining i n the Western United States, w i l l be an e f f e c t i v e 

competitive replacement f o r an independent Southern P a c i f i c on 

t h i s important route." 

V. ANALYSES OF THE TEXAS DEPARTMENT OF TRANSPORTATION AND THE 
TEXAS ATTORNEY GENERAL 

The Texas Department of Transportation ("TxDOT") and the 

Texas Attorney General have both c a r e f u l l y reviewed the proposed 

merger and have both concluded t h a t the merger would s e r i o u s l y 

impact r a i l competition i n Texas. 
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TxDOT wrote to the Texas Railroad Commission on March 20, 

1996, expressing i t s concern about the p o t e n t i a l .Tor adverse 

impacts t o Texas and i t s tr a n s p o r t a t i o n network and recommending 

th a t the merger be approved by the STB only i f the merger i s 

conditioned on a st r i n g e n t set of d i v e s t i t u r e requirements. 

TxDOT noted t h a t "Texas . . . w i l l be impacted by a UP/SP merger 

more than any other s t a t e " and asserted: "Competition i s c r i t i c a l 

to a healthy r a i l industry and competitive a l t e r n a t i v e s must be 

maintained i n order to address the diverse needs of Texas 

shippers." 

TxDOT concluded that a f t e r a UPSP merger, Texas' r a i l system 

"would be dominated by two major c a r r i e r s , " UPSP and BNSF, and 

that i t i s "questionable" whether the state's smaller r a i l r o a d s , 

i n d u c i n g Tex Mex, could e f f e c t i v e l y compete i n such an 

environment. At the same time, TxDOT concluded t h a t the UPSP 

package of trackage r i g h t s and sales to BNSF "appears to be 

seriously d e f i c i e n t . " 

Among the recommendations f o r d i v e s t i t u r e made by TxDOT i s 

the f o l l o w i n g : 

D i v e s t i t u r e of SP l i n e from Hearne t o Flatonia, 
V i c t o r i a , Placedo and Coleto Creek. This combination 
of SP branch l i n e and secondary main l i n e should be 
sold to another c a r r i e r so as t o maintain access to the 
important c o a l - f i r e d power pla.nt at Coleto Creek and t o 
provide access for a c a r r i e r other than UP/SP t o the 
lower Rio Grande Valley via Placedo. At Robstown, the 
Texas Kexican Railroad should be given access as a 
p o t e n t i a l purchaser and as a valuable connecting road 
to the Laredo gateway. The trackage r i g h t s now held by 
SP from Placedo southerly t o Corpus C h r i s t i and 
Brownsville should be passed t o the new purchaser as 
we l l . . . . 
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On March 21, 1996, the Texas Attorney General wrote t o 

Governor George W. Bush of Texas, advising the Goverrior t h a t his 

o f f i c e "ha[s] concluded t h a t the Union Pacific-Southern P a c i f i c 

mergor would seriously reduce competition f or a s i g n i f i c a n t 

volume of r a i l t r a f f i c i n v o l v i n g o r i g i n s and destinations i n 

Texas." The Texas Attorney General accordingly announced h i s 

i n t e n t i o n t o oppose the merger before the STB on behalf of the 

State of Texas. 

I also understand t h a t the Texas Railroad Commission, acting 

on behalf of the e n t i r e state of Texas, w i l l be urging the 

Surface Transportation Board t o disapprove the merger as too 

antico m p e t i t i v e or, i f the merger i s approved, to grant the 

r i g h t s t h a t Tex Mex i s seeking i n t h i s a p p l i c a t i o n . 

VI. IMPACT OF THE MERGER AND THE BNSF SETTLEMENT ON TEX MEX'S 
ABILITY TO PROVIDE RAIL SERVICE TO LOCAL SHIPPERS WHO HAVE 
NO OTHER PRACTICAL TRANSPORTATION ALTERNATIVES. 

Tex Mex's experts have concluded that Tex Mex cannot survive 

the UPSP merger, even as conditioned by the Applicants' 

settlement agreement with BNSF. The t r a f f i c d i v e r s i o n study 

performed by Joseph Ellebracht shows that the UPSP merger, as 

conditioned by the settlement w i t h BNSF, would r e s u l t i n a 34% 

decline i n Tex Mex's revenues. Patrick Krick's economic and 

f i n a n c i a l analysis shows tha t a post-merger Tex Mex would 

immediately go from p r o f i t a b i l i t y to unacceptably heavy losses, 

and he c i t e simply concludes that Tex Mex "would not survive the 

UP/̂ P merger i f i t i s not conditioned by the r i g h t s [Tex Mex] 
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requests i n i t s responsive a p p l i c a t i o n . " At the same time, Tex 

Mex's experts have determined that i f Tex Mex i s granted the 

trackage r i g h t s i t i s seeking i n t h i s proceeding, Tex Mex's net 

revenues w i l l recover t o be i n the same general range as would be 

the case i f no merger took place, thereby allowing Tex Mex to 

sustain v i a b i l i t y as a r a i l r o a d . 

I f the Tex Mex were unable t o continue operating as a r e s u l t 

of the merger, a number of shippers would be s i g n i f i c a n t l y 

harmed. For example, Barr Iron & Metal Company of A l i c e , Texas 

has submitted a shipper statement i n t h i s proceeding, asserting 

"There i s no way t o truc k our salvage t c and from various points 

with Tex Mex not being here." Barr "depend[s] s o l e l y on Tex Mex 

as our only ways of trani»poi Lation i n t o Mexico f o r scrap steel 

and other salvage products." Barr's President, Dempsey Barr, 

states t h a t the loss cf the Tex Mex as a r e s u l t of the merger 

"would probably close our operations down." Mr. Barr also notes 

that there are eleven other companies i n A l i c e , TX t h a t s i m i l a r l y 

depend on Tex Mex. 

S i m i l a r l y , Corpus C h r i s t i Grain Co. expects t o lose i t s 

Mexican markets i f the merger i s approved as proposed by UPSP. 

I t s President, William E. Bailey, explains i n a statement that 

his company's "success as a grain elevator i s r e l i a n t on the Tex 

Mex Railway being a strong and viable r a i l r o a d . " According to 

Mr. Bailey: 

I f the Tex Mex i s not a viable r a i l r o a d , we w i l l not be 
able t o compete with r a i l grain t o Mexico because the 
UP i s not an a l t e r n a t i v e f o r us. The UP has proven 
over the past 18 ye^^rs that they are more int e r e s t e d i n 
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a $2400 dollar long haul to Laredo (approximately 900 
miles) than a $700 dollar short haul to Laredo (150 
miles). 

UP w i l l not offer Corpus Christi Grain Co. a 
competitive alternative route to Mexico in the absence 
of the Tex Mex Railway. 

V I I . DESCRIPTION OF T?X MEX'S PESPONSIVE APPLICATION. AND 
OPERATING PLAN ANP LABOR PLAN. 

Tex Mex i s f i l i n g this Responsive Application in order to 

gain the a b i l i t y to operate from Laredo to Houston and Beaumont. 

Briefly stated, Tex Mex i s seeking trackage rights from Robstown 

and Corpus Chr i s t i to Houston, through Houston, and on to 

Beaumont. Tex Mex i s requesting trackage rights from Robstown 

and Corpus Christi to Houston over the UP and SP, trackage rights 

within the Houston Terminal area over SP and the Houston Belt & 

Terminal Railroad Co. ("HB&T"), and trackage rights from Houston 

to Beaumont over either the UP or the SP. 

Tex Mex seeks rights over those lines to permit i t to carry 

overhead t r a f f i c and to serve a l l local shippers currently 

capable of receiving service from both UP and SP, directly or 

through reciprocal switching, with f u l l rights to interchange 

t r a f f i c with UP, SP and any other railroad at any interchange 

point on such lines. 

Tex Mex's operating and labor plans are 'described in detail 

in the verified statement of R. J. Spear, Tex Mex's Vice 

President of Operations and General Manager. We believe that we 

have developed an ef f i c i e n t and economical competitive 

alternative t*^ UPSP for shippers who u t i l i z e the Laredo gateway 
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t o Mexico. The trackage r i g h t s being sought by Tex Mex w i l l 

provide an a l t e r n a t i v e between Houston and Laredo th a t i s 

superior to the BNSF trackage r i g h t s . BNSF would be operating 

over UP's already-congested Brownsville Line between Algoa and 

Robstown. Tex Mex would, by contrast, operate from Placedo to 

Houston over r e l a t i v e l y l i g h t l y - u s e d SP l i n e s . The trackage 

r i g h t s sought by Tex Mex w i l l also allow Tex Mex t o reach a 

f r i e n d l y connection at Beaumont with the KCS, thereby f u r t h e r i n g 

the e f f o r t s of Tex Mex, KCS, and t h e i r corporate parents, to 

develop a strong competitive a l t e r n a t i v e to UPSP fo r r a i l t r a f f i c 

between the U.S. and Mexico. 

Tex Mex's trackage r i g h t s operations have been designed i n 

such manner as t o r e s u l t i n minimal impact t o other r a i l f r e i g h t 

operations and t o Amtrak. The conditions would not impose 

unreasonable operating or other problems f o r the consolidating 

c a r r i e r s , and would not f r u s t r a t e the a b i l i t y of the 

consolidating c a r r i e r s t o obtain the public benefits t h a t they 

state w i l l a r i s e from the proposed trans a c t i o n . 

We have requested trackage r i g h t s over two routes through 

Houston, i n part t o provide competitive a l t e r n a t i v e s f o r 

shippers, and i n part t o a f f o r d route f l e x i b i l i t y and thereby 

avoid congestion i n the Houston Terminal area. We have requested 

trackage r i g h t s between Houston and Beaumont, but we have 

specified t h a t such r i g h t s could be granted on e i t h e r the UP l i n e 

or the SP l i n e , c'epending cn the l i n e that could better 

accommodate Tex Mex operations under the UPSP operating plan. We 

-56-



have requested trackage r i g h t s betweeri Corpus C h r i s t i and Odem i n 

order to provide an a l t e r n a t i v e i n the event of congestion on the 

Robstown to Odem segment of the UP's Brownsville l i n e . We have 

indicated our desire t o lease or purchase the SP yard at Glidden, 

in part so as t o provide a point where Tex Mex t r a i n s could clear 

the UPSP main track when necessary i n order t o block cars or to 

avoid congestion. 

As explained i n Mr. Spear's v e r i f i e d statement, Tex Mex 

expects t o h i r e 3 0-4 0 employees i n order t o operate over the 

trackage r i g h t s t h a t we are seeking. We would look f i r s t t o h i r e 

former SP personnel f a m i l i a r w i t h these routes, and we understand 

that SP w i l l be reducing i t s workforce i n connection wi t h che 

merger. 

V I I I . WHY THE STB SHOULP GRANT TEX MEX'S RESPONSIVE APPLICATION 

Tex Mex's witnesses have shown t h a t the proposed merger 

would reduce competition i n the markets served by Tex Mex— 

especially the market for the t r a n s p o r t a t i o n of goods between the 

United States and Mexico—to a serious and unacceptable degree. 

They alr-o conclude t h a t the BN/Santa Fe Agreement would do l i t t l e 

to restore the competition t h a t would otherwise be l o s t . As t o 

the markets served by Tex Mex, Tex Mex believes t h a t the merger 

would not have an unacceptable e f f e c t on competition i f the Board 

grants t h i s responsive a p p l i c a t i o n , g i v i n g Tex Mex the a b i l i t y t o 

connect wit h other r a i l r o a d s i n Houston and with KCS and other 

r a i l r o a d s i n Beaumont. The grant of t h a t a p p l i c a t i o n would 

preserve an e f f e c t i v e t h i r d competitive r a i l a l t e r n a t i v e f o r 
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thousands of shippers in both the United States and Mexico for 

the transportation of their goods between those two countries. 
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VERIFICATION 

I, Larry D. Fields, certify under penalty of perjury the foregoing is taie and 

conect. Executed on March 25.1996. 
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VERIFIEP STATEMENT 

OF 

JOSEPH F. ELLEBRACHT 

My name i s Joseph F. Ellebracht. i am an independent 

r a i l r o a d t r a n s p o r t a t i o n consultant. My o f f i c e i s at 1015 Jackson 

Avenue, River Forest, I l l i n o i s 60305. 

Qualifications and Experience 

Before e s t a b l i s h i n g my consulting p r a c t i c e i n March of 1993, 

I was employed f o r nineteen years i n the r a i l r o a d industry i n a 

vari e t y of marketing p o s i t i o n s . My most recent r a i l r o a d employer 

was the Southern P a c i f i c Transportation Company, where I worked 

fo r fourteen years, and before t h a t I worked f o r the Chicago, 

Rock Island and P a c i f i c Railroad. I hold a E.A. degree from 

Washington U n i v e r s i t y and a M.B.A. frcm the Un i v e r s i t y of 

Missouri. 

During my r a i l r o a d emplcyment I worked w i t h dozens of 

rail r o a d s , hundreds of r a i l r o a d customers and thousands of 

ra i l r o a d marketing and operating personnel. This experience 

provided me with knowledge of what buyers and s e l l e r s of r a i l 

t r a n s p o r t a t i o n want, and also of the means employed t o achieve 

those wants. During my emploi-ment at SP, and a f t e r , as a 

consultant, I p a r t i c i p a t e d i n a number of r a i l r o a d a c q u i s i t i o n 

cases as w e l l as other proceedings before the I n t e r s t a t e Ccmmerce 
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Commission. As part of t h i s p a r t i c i p a t i o n I prepared or reviewed 

several t r a f f i c d iversion studies. 

Through my work with the r a i l r o a d industry I have developed 

a knowledge of the r a i l network i n the United States, Canada and 

Mexico, but p a r t i c u l a r l y i n the Western United States, including 

the physical i n f r a s t r u c t u r e , the service c h a r a c t e r i s t i c s , the 

markets served and an understanding of how r a i l r o a d s operate i n 

those markets. 

I n t r o d u c t i o n and Summary of Conclusions 

I am providing t h i s statement at the request of the Texas 

Mexican Railway Company (hereafter "Tex Mex" or "TM") t o provide 

an analysis of the impact of the proposed merger of the Union 

P a c i f i c Railroad Company ("UP") and the Southern P a c i f i c 

Transportation Company ("SP")(collectively "UP/SP" or 

"Applicants") on competition in the markers served by Tex Mex and 

upon Tex Mex's t r a f f i c . This statem.ent i s divided i n t o three 

p r i n c i p a l p a r t s . Part I explains why the UP/SP merger, even as 

conditioned on the Applicants' settlement agreement w i t h the 

Burlington Northern Santa Fe system ("BNSF"), w i l l sharply reduce 

competition i n the markets served by Tex Mex and w i l l have a very 

detrimental and possibly f a t a l e f f e c t on Tex Mex i t s e l f . Part I I 

discusses why the responsive a p p l i c a t i o n being f i l e d by Tex Mex 

would help to preserve the competition that presently e x i s t s i n 

those markets and to preserve Tex Mex's a b i l i t y to provide r a i l 

service t o i t s customers. Part I I I describes the T r a f f i c Study I 

have performed to estimate the merger's t r a f f i c d i v e r s i o n . 
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My p r i n c i p a l f i n d i n g s and conclusions are as follows: 

Tex Mex and SP, operating together, have been e f f e c t i v e a.nd 

aggressive competitors t o UP f o r r a i l t r a f f i c between the 

United States and Mexico. 

Tex Mex has also been an important provider of essential 

r a i l services t o lo c a l i n d u s t r i e s on i t s l i n e . 

The SP has been essential to Tex Mex and i t s a b i l i t y t o 

serve i t s i n t e r n a t i o n a l and l o c a l markets. 

The impact of the recent BNSF merger w i l l l i k e l y be p o s i t i v e 

for SP-Tex Mex service, absent a UP/SP merger. 

The UP/SP merger as conditioned on the BNSF settlement w i l l 

r e s u l t i n a sub s t a n t i a l loss of competition i n the markets 

Tex Mex serves. 

Reducing the number of major U.S. r a i l r o a d s serving Mexican 

gateways from three to two w i l l s i g n i f i c a n t l y lessen 

competition f o r U.S.-Mexican t r a f f i c . 

The market concentration impacts of the merger w i l l be 

p a r t i c u l a r l y strong at the key Laredo gateway. 

Under the BNSF settlement, BNSF w i l l not be nearly as 

e f f e c t i v e a competitor to UP as an independent SP has been 

for U.S.-Mexican r a i l t r a f f i c generally and through the 

Laredo gateway i n p a r t i c u l a r . 

The Mexican government's e f f o r t s to promote competition and 

e f f i c i e n c y i n the Mexican r a i l system through p r i v a t i z a t i o n 

w i l l also be undermined by the UP/SP merger. 
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The trackage r i g h t s sought by Tex Mex w i l l help restore 

competition to something closer t o the l e v e l t h a t e x i s t s 

now. 

The UP/SP merger, as conditioned on the BNSF settlement, 

w i l l r e s u l t i n Tex Mex losing approximately 37% of i t s 

i n t e r l i n e t r a f f i c ( i n terms of 1994 carloads adjusted f o r 

the e f f e c t s of recent mergers) and 34% of i t s t o t a l revenues 

(based on 1994 adjusted revenue figures.) 

The UP/SP merger, as conditioned on the BNSF settlement and 

the conditions sought by Tex Mex w i l l increase Tex Mex's 

t o t a l revenues over the adjusted base by 3%. 

THE IMPACT OF THE UP/SP MERGER ON THE MARKETS SERVED BY TEX 
MEX. 

1. An Overview of the Tex Mex and the Markets i t Serves 

A. Markets Served by Tex Mex in Combination with 
Southern Pacific 

Tex Mex operates e n t i r e l y w i t h i n the state of Texas, from 

Corpus C h r i s t i west to Laredo. Tex Mex i s one of two r a i l r o a d s 

serving the i n t e r n a t i o n a l gateway of Laredo, TX. The other i s 

UP, whose l i n e runs south to Laredo from San Antonio.-' I n 

ad d i t i o n to serving customers along i t s l i n e , Tex Mex connects 

wit h UP and SP. The main connections are at the eastern end of 

the Tex Mex, at Corpus C h r i s t i and Robstown. Because UP reaches 

Laredo independently from San Antonio, the major interchange at 

the east end of Tex Mex i s with SP at Corpus C h r i s t i . SP and Tex 

i' The UP l i n e i s a c t u a l l y owned and operated by the Missouri 
P a c i f i c Railroad, a UP subsidiary, but w i l l simply be r e f e r r e d to 
^^ere as UP. 
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Mex together comprise the major competition to UP f o r t r a f f i c to 

Mexico via Laredo. 

From Corpus C h r i s t i , SP's tracks go east t o Houston, New 

Orleans and Memphis, northeast t o St. Louis and Chicago, north to 

Dallas, Wichita, Kansas City and Denver and west t o Phoenix, Los 

Angeles, San Francisco and Portland. SP connects a l l of the 

major U. S. western r a i l r o a d s , including BNSF, I l l i n o i s Central 

(IC ) , Kansas City Southern (KCS) and Wisconsin Central (WC) with 

Tex Mex and thus w i t h the Laredo gateway to Mexico. SP also 

connects wi t h CSX, j n r a i l and Norfolk Southern at Chicago and 

the M i s s i s s i p p i River gateways, and thereby connects these 

r a i l r o a d s with Tex Mex and thus with the Laredo gateway t o 

Mexico. I t i s important to note that Tex Mex also connects with 

UP at Corpus C h r i s t i and nearby Robstown, Texas, but t h a t because 

UP also serves Laredo from San Antonio, the UP - Tex Mex route to 

Laredo from Robstown and Corpus C h r i s t i i s seldom used. 

Carload T r a f f i c : 

For shippers wishing to reach Laredo by r a i l , the two major 

choices are a UP route or SP-Tex Mex route. During recent years, 

shippers served s o l e l y by SP are u n l i k e l y to be offered a viable 

UP route to Laredo and shippers served solely by UP are u n l i k e l y 

to be given a viable SP-Tex Mex or a UP-Tex Mex route option to 

reach Laredo. Most other shippers of carload f r e i g h t (intermodal 

i s an altogether d i f f e r e n t s i t u a t i o n ) are able to choose between 

these two options, UP or SP-Tex Mex, for shipment t o Laredo. The 

table f o l l o w i n g shows the market shares of the three routes to 
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Laredo f o r 1994 carload t r a f f i c o r i g i n a t i n g on each of UP and SP, 

each of which can be expected to strongly favor i t s own competing 

route. The ta b l e also shows the share of the three routes f o r 

carload t r a f f i c o r i g i n a t i n g on ATSF, BN and KCS, whose shippers 

could be expected t o have a choice of routes. 

SP and UP have both spent a s i g n i f i c a n t p o r t i o n of t h e i r 

management time and e f f o r t s on increasing t h e i r Mexican business, 

Both ha\e sales people i n Mexico and Mexico development groups 
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aimed at e l i m i n a t i n g obstacles t o r a i l transport. Both c a r r i e r s 

have fostered close r e l a t i o n s h i p s with the management of 

Fer r o c a r r i l e s Nacionales de Mexico (FNM) and have made 

sub s t a n t i a l investments i n Mexico to improve business 

opport u n i t i e s . U n t i l recently, both planned t o bid aggressively 

on the p r i v a t i z a t i o n of the Mexican railway system. 

UP has t r a d i t i o n a l l y handled the most f r e i g h t over the 

Laredo gateway, as UP has the best route from most o r i g i n s . SP 

and Tex Mex, though, compete vigorously f o r the f r e i g h t t r a f f i c 

they can handle, bidding together. (Th- pendency of t h i s 

proceeding, however, appears to have diminished the SP's business 

with Tex Mex somewhat). H i s t o r i c a l l y , f o r many competitive 

o r i g i n s , the SP-Tex Mex route has a respectable market share. 

Here are the 1994 market shares f o r the UP, the SP-Tex Mex 

and the UP-Tex Mex routes for shipments to Laredo f o r the f i v e 

largest flows from BEA's which are not served d i r e c t l y by UP or 

SP, and which are therefore highly competitive as between UP and 

SP-Tex Mex.2 The t a b l e f u r t h e r i l l u s t r a t e s the point that the 

UP-Tex Mex route was not a competitive f a c t o r . 

-' These flows are a l l of the flows greater than 50,000 tons 
per the 1994 w a y b i l l sample between o f f l i n e BEA's and Laredo. 
The tonnage r e f l e c t s both intermodal and carload service. 
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At Houston and Beaumont, SP and UP compete d i r e c t l y f o r 

business. Not a l l of the shippers at those locations are 

competitive, but a substantial competition e x i s t s f o r the t r a f f i c 

t h a t i s competitive. Rates charged for competitive t r a f f i c help 

hold down rates for non-competitive t r a f f i c . Service established 

to gain competitive t r a f f i c i s also available f o r non-competitive 

shippers. Looking at carload t r a f f i c i n the 1994 w a y b i l l sample 

from the SPLC used by the Houston s t a t i o n and t h a t f o r the 

Beaumont s t a t i o n to Laredo shows the f o l l o w i n g market shares on 

carload t r a f f i c : 
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Intermodal T r a f f i c : 

U n t i l recently Tex Mex was not a competitor f o r intermodal 

t r a f f i c . In 1995 Tex Mex and SP established an intermodal 

service between Chicago and Mexico City c a l l e d the Aztec Wind, to 

compete with UP o f f e r i n g s i n the same c o r r i d o r . SP has l o s t 

i n t e r e s t i n t h i s new service, possibly because the SP managers do 

not wish t o offend t h e i r proposed merger partner. T r a f f i c 

a t t r a c t e d t o the Aztec Wind i s not r e f l e c t e d i n the 1994 w a y b i l l 

sample. Intermodal service t o Laredo, aside from the Aztec Wind, 

i s provided by UP d i r e c t l y and by SP via a paper ramp^' operating 

over San Antonio. 

B. Local markets served by Tex Mex. 

In a d d i t i o n to serving the Laredo gateway, Tex Mex also 

serves l o c a l industry along i t s l i n e between Corpus C h r i s t i and 

Laredo. T r a f f i c to and from these customers amounted to 10,534 

carloads, or 28% of Tex Mex's a.nnual carlriad volum.e i n 1994. Of 

t h i s volume, over 4,000 carloads were l o c a l to the Tex Mex's 157 

- A paper ramp i s a TOFC o r i g i n and termination point treated 
as a regular terminal for service and rate quotations, but 
served by a truck l i n e f e r r y i n g t r a i l e r s or containers between an 
actual intermodal terminal cind the paper ramp l o c a t i o n . Often 
there i s a t r a i l e r storage point at the paper ramp c i t y allowing 
customers to pick up and d e l i v e r t h e i r loads t o a c e n t r a l 
l o c s t i o n . With the extra handling, service to and from paper 
ramp points i s usually not f i r s t class. 
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mile long l i n e , with many shipments being handled fewer than 100 

miles. 

Tex Mex's loc a l t r a f f i c has increased s u b s t a n t i a l l y i n the 

past two years under Tex Mex's new management, as discussed i n 

the v e r i f i e d statement of Tex Mex's president, Larry Fields. 

This increase i n t h i s very short haul t r a f f i c , which at these 

distances i s i n v a r i a b l y very truck-competitive, i s an i n d i c a t i o n 

of the a t t e n t i o n to service provided by the Tex Mex management, 

2. SP i s Essential To Tex Mex and I t s A b i l i t y to Serve I t s 
Marketa 

I n 1994, Tex Mex handled 36,774 carloads of t r a f f i c . 32,613 

carloads (or 89%) were interchanged with other r a i l r o a d s ; these 

o r i g i n a t e d or terminated or both o f f Tex Mex. The r e s t , 4,161 

carloads, were e n t i r e l y l o c a l , o r i g i n a t i n g and terminating on Tex 

Mex. 

I t i s obvious from these figures, as wel l as from a cursory 

lock at the map, that SP i s essential to the a b i l i t y of Tex Mex 

to serve i t s o f f - l i n e customers and to compete w i t h UP f o r 

t r a f f i c moving between the United States and Mexico. 

Furthermore, as I discuss l a t e r , SP i s also e s s e n t i a l to Tex 

Mex's a b i l i t y to serve i t s local customers, because Tex Mex could 

probably not subsist solely on i t s l o c a l t r a f f i c . 

Several UP's witnesses attempted to depict SP as an 

i n e f f e c t i v e c o i r r e t i t o r . On the basis of my 14 years experience 
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i n SP's marketing department, which I l e f t i n 1993, and my 

f a m i l i a r i t y with developments since then, I can c a t e g o r i c a l l y 

state t h a t that i s not t r u e . In f a c t , i t seems clear to me one 

of the reasons t h a t UP i s acquiring SP i s because SF i s too 

e f f e c t i v e a competitor. SP's competitive strategy i s more price 

-oriented than UP's i n some areas. While competitors do not l i k e 

p r i c e - o r i e n t e d service providers, shippers are p a r t i c u l a r l y fond 

of t h i s type of competition. I t i s true that i n some cases SP's 

service i s less r e l i a b l e than some of i t s competitors, which of 

course i s related t o a price-oriented strategy. SP has several 

strengths, though, t h a t make i t a strong competitor. SP has a 

very good f l e e t of recently r e b u i l t f r e i g h t cars and has invested 

i n new f r e i g h t cars too. SP has also invested heavily i n 

intermodal t r a i l e r s and containers, something UP i s j u s t 

beginning to do. Through SP Logi s t i c s , SP c a r e f u l l y manages i t s 

domestic container f l e e t to maximize u t i l i z a t i o n . SP har. very 

well-located intermodal terminals i n :everal l o c a t i o n s , allowing 

shippers to save on drayage. SP has a su b s t a n t i a l sales force i n 

Mexico, far surpassing BNSF's e f f o r t s , and r i v a l i n g UP's. SP has 

an excellent geography, able to o f f e r shippers service to most 

major c o r r i d o r s . SP, l i k e UP, has disposed of many l i g h t density 

l i n e s to short l i n e operators, and SP has made a strong e f f o r t to 

support those short l i n e s . As a r e s u l t , many of the short l i n e s 

have grown t h e i r t r a f f i c considerably, which of course helps SP. 

Many shippers choose to ship via SP when they have a choice 

of ATSF, BNF or UP. SP's market share has been strong i n recent 
t t 
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years, p a r t i ' : u l a r l y i n intermodal t r a f f i c , possibly the most 

service s e n s i t i v e of any major category of r a i l f r e i g h t . One of 

SP's recent successes was securing the high volume Geneva Steel 

ore t r a i n business i n a very clever way i n d i r e c t competition 

with UP. The data presented e a r l i e r showing market shares of 

t r a f f i c to Laiedo show tha t SP can a t t r a c t a s i g n i f i c a n t amount 

of competitive t r a f f i c . 

As pointed out by the SP and UP witnesses, SP has recently 

had a period of p a r t i c u l a r l y bad service. ATSF, BN and UP have 

also experienced periods of p a r t i c u l a r l y bad service. An example 

i s UP's much publ i c i z e d period of p a r t i c u l a r l y bad service during 

i t s consolidation of CNW. SP has been implementing an investment 

and service improvement plan that i s s t a r t i n g t o work. According 

to the p u b l i c a t i o n Value Line- "SP's loadings are on an upswing, 

counter to the industry's trend. Indeed, through the f i r s t eight 

weeks of the year, the company's t o t a l loadings are up 4.6% on a 

year-over-year basis, while t r a f f i c f o r the industry as a whole 

i s down ( i t a l i c i n the o r i g i n a l ] 3.6% during t h i s same period." 

The same p u b l i c a t i o n has t h i s to say about UP's t r a f f i c : "Indeed, 

through the f i r s t e ight weeks of the year, coal loadings were 

down about 14% on a year-to-year basis, while t o t a l car loadings 

were down 8% during t h i s same period." Regarding BNSF, the 

publ i c a t i o n says "Through the f i r s t nine weeks of the f i r s t 

quarter, t r a f f i c has be_n sluggish." 

The Value Line Investment Survey. Value Line Publishing 
Inc., New Yc,-"k, NY, March 22, 1996 pp. 295 - 293. 
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Tex Mex has h i s t o r i c a l l y worked closely with SP to d-^velop 

business t o and from Mexico. SP and Tex Mex have endeavored t o 

remain competitive with UP services on Mexico t r a f f i c , including 

a despacho previo service, a car h i r e reclaim service, and 

intermodal service. 

SP-Tex Mex intermodal service i s a recent innovation. A new 

Tex Mex management has re a l i z e d t h a t intermodal service i s an 

important component of Ijngnaul r a i l service, and has decided to 

play a part i n providing i t . Few r a i l r o a d s of less than 160 

miles in length are i n a p o s i t i o n to be i\ f a c t o r i n intermodal 

service, but Tex Mex, as an extension of the SP, i s i n a better 

p o s i t i o n than most. SP provides intermodal service t o i t s Laredo 

paper ramp p r i m a r i l y by tru c k i n g 152 miles from, the SP San 

Antonio intermodal f a c i l i t y . I n 1995 Tex Mex and SP began t o 

s e l l through intermodal service to and from Mexico via SP-corpus 

Christi-Tex Mex-Laredo-FNM. This service o f f e r s s i g n i f i c a n t 

p o t e n t i a l , as the Mexican railway system, l i k e Tex Mex, has begun 

to gear up f o r an intermodal f u t u r e . Intermodal transport makes 

even more sense i n Mexico than i n the U.S. because i t reduces the 

need for both l o c a l investment c a p i t a l and public i n f r a s t r u c t u r e 

repair, both of which commodities are c u r r e n t l y i n scarcer supply 

i n Mexico than i n the U.S. While SP managers are c u r r e n t l y 

downplaying the intermodal partnership with Tex Mex, the service 

would very l i k e l y be expanded i f the UP/SP merger i s not 

approved. 
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3. The Impact of the BNSF Merger on SP-Tex Mex Service 
Would be Positive Absent the U/SP Merger 

BN and ATSF i n the past have both r e l i e d on the SP-Tex M'JX 

route t o reach the Laredo gateway. With the BNSF merger, ATSF's 

a l t e r n a t i v e gateway at El Paso, TX becomes ava i l a b l e t o shippers 

on the former BN and remains available to shippers on the former 

ATSF. The El Paso gateway, however, i s at the western edge of 

Texas, and does not compete strongly with Laredo. With the BNSF 

merger, BNSF t r a f f i c from former BN points destined t o Laredo can 

be interchanged with SP at Caldwell, TX, where much ATSF t r a f f i c 

has h i s t o r i c a l l y been interchanged. This w i l l provide BNSF with 

a longer haul for some of i t s t r a f f i c , and SP wi t h a sin g l e point 

of interchange providing tne opportunity f o r b e t t e r coordination 

wit h BNSF. This development should strengthen the competition 

provided by the SP-Tex Mex route to Laredo versus the UP route. 

The BNSF merger gr e a t l y expands SP's access; * o t r a f f i c 

destined t o Mexico. As part of the merger proceedings, BNSF and 

SP exchanged r i g h t s t o use track on each others r a i l r o a d s . This 

exchange provided SP with an improved route between Kansas and 

Corpus C h r i s t i , which, absent the UP/SP merger, would g r e a t l y 

increase the competitiveness of the SP-Tex Mex route t o Laredo 

compared to the UP route. With the improvement i n the SP route 

to Kansas City, SP w i l l aiso become a much bett e r connection for 

shippers at Kansas City and fo r shippers on SOO l i n e . 

As part of the BNSF merger settlement, SP granted BNSF 

haulage r i g h t s to Eagle Pass, TX, a Mexican gateway which 
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competes somewhat m.ore d i r e c t l y with Laredo than does El Paso. 

The haulage r i g h t s t o Eagle Pass, however, are q u i t e expensive, 

and do not g r e a t l y increase the attractiveness of t h i s gateway to 

BNSF versus Laredo. 

SP's deep commitment t o the Mexican market be n e f i t s BNSF as 

wel l as Tex Mex. Neither BN nor ATSF have e x h i b i t e d as deep a 

commitment to Mexico as has SP, SP has a large sales force i n 

Mexico, a U. S. group i n Houston aimed sole l y at increasing 

t r a f f i c with Mexico, a Mexican subsidiary, and has worked closely 

w i t h FNM and other Mexican corporations t o advance the 

development of f r e i g h t t r a n s p o r t a t i o n i n Mexico. BN has a 

h i s t o r y of switching i t s a t t e n t i o n to the markets most p r o f i t a b l e 

at the moment, and abandoning markets that are less p r o f i t a b l e . 

BN introduced a r a i l - barge service between Houston and the 

Mexican east coast port of Coatzacoalcos several years ago, but 

ended i t when projected p r o f i t s did not emerge. Mr. Bredenberg, a 

BNSF executive, i n h i s March 8th deposition, t e s t i f i e d t h a t BNSF 

recently decided t o discourage t r a f f i c t o Mexico v i a Laredo 

because "we weren't g e t t i n g t u r n times on our cars compared to 

the t u r n times to the other Gulf destinations." I n my opinion, 

t h i s i s a very c h a r a c t e r i s t i c BN short term p r o f i t maximization 

decision. The Mexican market i s not as stable as markets i n the 

U. S. and requires a d i f f e r e n t approach, one e x h i b i t i n g more 

patience. SP has shown tha t i t has th a t patience. Whether BNSF 

would have t h i s patience i s doubtful. 
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4. The UP/SP Merger with the BNSF Settlement Will Sharply 
Reduce Competition in the Markets Served By Tex Mex. 

The 

proposed combination of UP and SP w i l l increase the UPSP hold on 
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the Mexico-U.S. gateways. BNSF may make minor gains at Eagle 

Pass, Brownsville and Laredo from the trackage r i g h t s granted, 

but i n every case BNSF has been given an i n f e r i o r route to these 

gateways compared t o tha t of SP, and an even more i n f e r i o r route 

compared to t h a t of UPSP. I f the merger i s approved as proposed, 

UPSP w i l l handle nearly a l l of the t r a f f i c t o and from Mexico. 

The e l i m i n a t i o n of SP as an independent competitor f o r U.S-

Mex^can t r a f f i c and the r e s u l t i n g c o n t r o l t h a t UPSP w i l l have 

over v i r t u a l l y a l l of t h a t t r a f f i c w i l l cause a very s u b s t a n t i a l 

loss of competition and w i l l create the climate f o r a s i g n i f i c a n t 

increase i n r a i l r a t e s. 

While i t i s t r u e t h a t there i s c u r r e n t l y only one r a i l r o a d 

i n Mexico, FNM, the state-owned r a i l r o a d , t h a t f a c t has not 

diminished the b e n e f i t s shippers have enjoyed t o date from the 

competition among U.S. ra i l r o a d s for that t r a f f i c . For a number 

of reasons, i n c l u d i n g FNM's ratemaking practices, the d i f f e r e n t 

currencies used by the two countries, the unpredictable 

f l u c t u a t i o n s i n the exchange rates -ind the normal t r a n s i t i o n of 

ownership of the f r e i g h t at the border, nearly a l l U.S. r a i l 

rates f o r t r a f f i c t o or from Mexico are established only f o r the 

U.S. portion of the move. S i m i l a r l y , FNM rates cover only the 

Mexican p o r t i o n . Few rates are established w i t h FNM on a through 

or j o i n t - r a t e basis. In my years of marketing f o r SP, I was 

d i r e c t l y involved i n a few e f f o r t s to e s t a b l i s h through rates f o r 

selected t r a f f i c . Such rates, however, have not generally been 

encouraged by FNM, e n t a i l s i g n i f i c a n t a d m i n i s t r a t i v e and 
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p o t e n t i a l tax burdens, and are requested by very few customers. 

The vast majority of i n t e r n a t i o n a l rates are made by combining 

the rate w i t h i n Mexico and the rate w i t h i n the United States. 

Furthermore FNM's rates are generally set on a distance 

basis and, i n my experience, have r a r e l y been set i n 

consideration of the rates charged by U.S. r a i l r o a d s f o r the U.S. 

por t i o n . As a recent study of U.S.-Mexico t r a f f i c by the 

University of Texas states: "FNM continues t o set i t s rates using 

the old f i x e d - r a t e system. Under t h i s f i x e d r ate system, prices 

are set according t o a distance-based t a r i f f . FNM gives each 

commodity a class number. Prices are then determined by cross-

referencing the class number with the distance t o be t r a v e l l e d . 

The distance f a c t o r i s set independent of any other variables 

such as geography and ac c e s s i b i l i t y . " - ' 

Because FNM sets i t s rates for the Mexican p o r t i o n of 

i n t e r n a t i o n a l t r a f f i c without regard t o the rates f o r the U.S. 

por t i o n , the vigorous competition t h a t now e x i s t s between U.S. 

rai l r o a d s f o r t h a t t r a f f i c d i r e c t l y b e n efits the shippers, and 

any reduction i n tha t competition w i l l harm them. UP, SP and 

t h e i r witnesses have not disputed t h i s f a c t . Indeed, the 

Applicants' settlement agreement with BNSF, which Applicants 

argue w i l l preserve t h a t competition, c l e a r l y r e f l e c t s t h e i r 

recognition of the serious anticompetitive e f f e c t t h a t an 

- Lyndon Johnson, School of Public Affairs, the University of 
Texas at Austin, U.S.-Mexico Trade and Transportation: Corridors. 
Logistics Practices and Multimedia Partnerships. Policy Research 
Project Report Number 113 (A'J?;t.'n, Texas: '.9'^')). 
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unconditioned merger would have on competition f o r U.S.-Mexico 

r a i l transportation. Unfortunately, as I discuss later, 

Applicants are wrong that the settlement agreement w i l l preserve 

the competition t h a t now exis t s f or tha t t r a f f i c . -

B. The Elimination of SP As An Independent Competitor 
For U.S.-Mexico Traffic w i l l Cause A Substantial 
Reduction in competition. 

Contrary t o Applicants' claims, BNSF trackage r i g h t s or, 

more l i k e l y , haulage r i g h t s operations between Houston, Corpus 

C h r i s t i and Brownsville w i l l provide a s i g n i f i c a n t l y i n f e r i o r 

l e v e l of competition to UP for t r a f f i c through Laredo than UP now 

faces from SP i n conjunction with Tex Mex or than UPSP would face 

from Tex Mex i f Tex Mex could connect d i r e c t l y i n Houston and 

Beaumont wit h r a i l r o a d s serving those points. This i s t r u e f o r 

several reasons th a t I discuss more f u l l y i n the f o l l o w i n g 

Section 4.C. 

A more fundamental, threshold problem with the proposed 

UP/SP merger and the BNSF settlement, however, i s t h a t , even i f 

one assumed t h a t BNSF would be j u s t as e f f e c t i v e a competitor 

using i t s trackage and haulage r i g h t s as SP i s nov operating over 

i t s own l i n e s , the fact remains that today there are three major 

- As I have discussed, because FNM sets i t s rates without 
regard t o the rates charged by U.S. r a i l r o a d ' s , FNM's monopoly 
over the Mexican p o r t i o n of i n t e r n a t i o n a l moves has not preve-ted 
the b e n e f i t s of competition among U.S. r a i l r o a d s from flowing 
through t o the shippers. As I discuss i n Section 4.E, below, the 
converse s i t u a t i o n cannot be expected to hold t r u e . I f Mexico 
establishes a s i g n i f i c a n t degree of competition i n i t s r a i l 
system, as i s expected, the benefits of that competition would 
not be l i k e l y t o flow through to shippers i f the U.S. p o r t i o n of 
the t r a n s p o r t a t i o n becomes noncompetiti^'e. 
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U.S. r a i l r o a d s serving Mexican gateways, and i f the Applicants' 

proposal i s approved, there wi.'.l only be twc. I can t e s t i f y from 

my own long experience xn marketing r a i l services t o shippers, 

th a t f a c t alone t r a n s l a t e s i n t o a major loss of competition. 

Any competent t r a n s p o r t a t i o n buyer would much rather have three 

r a i l r o a d s bidding f o r i t s business than two. And any experienced 

r a i l r o a d marketing person t r y i n g t o get t h a t business would much 

rather have t o bid against only one other r a i l r o a d than two. 

Professor Grimm addresses the subject of the competitive 

impacts of changing from three to two competitors i n the r a i l 

industry i n his v e r i f i e d statement. I would l i k e t o address the 

issue from two other points of view. F i r s t , the everyday 

experience of l i f e as a consumer. Anyone who has h i r e d even a 

p a i n t i n g contractor knows t h a t , w i t h i n reason, the more bids that 

are s o l i c i t e d , the b e t t e r the price and service o f f e r i n g s t h a t 

w i l l be received. In our society competition i n everything from 

hamburgers t o phone service drives innovation and p r i c e 

reductions. 

The second point of view i s t h a t of a person marketing 

r a i l r o a d service. An experienced r a i l r o a d marketer knows t h a t 

for each s i t u a t i o n there i s l i k e l y to be a range of prices f o r 

r a i l service that can be charged, given the product and 

geographic competition, and intermodal competition from trucks, 

water and r a i l - t r u c k services. Within t h i s the p r i c e t h a t w i l l 
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be charged i s a function of the amount of r a i l competition 

faced.-' Every experienced r a i l marketer i s acutely attuned to 

the amount of intramodal comoetition faced on each s i g n i f i c a n t 

t r a f f i c flow f o r which a price i s offered. The best s i t u a t i o n 

from the marketer's perspective i s when there are no r a i l 

competitors, or they are weak. Prices at the high end of the 

possible range can be offered and w i l l be accepted. In s i t u a t i o n s 

where there are only two e f f e c t i v e r a i l ccmpetitors, many r a i l 

marketers systematically analyze l o s t and won bids t o pinpoint 

the bidding strategy of t h e i r competitor. When a competitor's 

bidding strategy i s understood, bids need not be so as 

aggressive. The i n t r o d u c t i o n of a t h i r d bidder makes the bidding 

process much less predictable. With a t h i r d bidder, s t r a t e g i c 

bidding i s much less l i k e l y to be successful, .-\nd bids must be 

more aggressive. 

I worked f o r many years i n r a i l r o a d marketing, and, i n my 

experience, at least f o r major bids, bidding against a single 

competitor i s treated as a s t r a t e g i c game, while bidding against 

m u l t i p l e competitors involves a far larger commitment t o honing 

service and e l i m i n a t i n g costs from the system t o make the bid as 

competitive as possible. Railroad services are not so much 

d i f f e r e n t from the services of a painting c o n t r a c t o r — t h e more 

bidders, the better the winning bid for the customer. 

- Anyone who has p a r t i c i p a t e d in a m u l t i - r a i l r o a d bidding 
process f o r a major customer's business can a t t e s t t h a t 
geographic and intermodal competition alone are not the sole 
determinants of r a i l r o a d prices when there i s e f f e c t i v e r a i l - t o -
r ? . i l competition. 
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The UPSP merger also raises the re a l p o s s i b i l i t y of price 

coordination between UPSP and BNSF. Price s i g n a l i n g i s the 

method by which UPSP and BNSF couid coordinate p r i c i n g . Price 

s i g n a l i n g i s f a i r l y common i n the r a i l industry, although to date 

not very e f f e c t i v e . Most of the t r a f f i c each r a i l r o a d w i l l 

handle t h i s year was handled l a s t year too, as production 

patterns, consumption patterns and l o g i s t i c s flows are f a i r l y 

stable from year to year. Som^ of the prices f o r r a i l 

t r a n s p o r t a t i o n are i n t a r i f f s , ^ as for many grains, and others 

are i n contracts. As pa r t of planning the next year, i t i s 

common fo r each r a i l r o a d commodity marketing group w i t h i n a 

p a r t i c u l a r r a i l r o a d t o decide how much of a price change to t r y 

to make, on average, f o r shipments th a t were handled l a s t year 

and w i l l be handled t h i s year. This i s usually a percentage. 

When t a r i f f adjustment time comes, or contract negotiation time 

comes, the marketing people know how much they are going to t r y 

to get i n rate changes f o r the t a r i f f or contract. This number 

is not a big secret, as a l o t of people need t o know i t to make 

i t come about, and i s e a s i l y available to competitors i n the 

marketplace throug.h t h e i r regular contacts with knowledgeable 

customers or consultants. Occasionally the trade press w i l l pass 

along some of the numbers. 

Price s i g n a l i n g gets easier as the number of p a r t i c i p a n t s i n 

the industry declines. With only two major players, price 

^ T a r i f f s were h i s t o r i c a l l y required t o be ava i l a b l e f o r 
public inspection so a l l might know the prices charged to each. 
Thur th';y are a *• ime-tested price s i g n a l i n g device. 

-* -8 3-



s i g n a l i n g i n the r a i l industry becomes very easy indeed. For 

example, BNSF, i n i t s newsletter to i t s g r a i n customers need only 

announce that i t i s g i v i n g notice i n September of a general 3% 

pric e increase on soybeans to take e f f e c t i n January 15, and i s 

providing the information early to allow customers t o plan 

accordingly. UPSP receives the information a few days l a t e r , 

from a customer or a consultant. UPSP can then choose t o fol l o w 

the price increase or not. I f UPSP does not f o l l o w , BNSF would 

probably withdraw i t s increase. With three independent r a i l r o a d s , 

each with a d i f f e r e n t corporate agenda, the chance of two 

ra i l r o a d s f o l l o w i n g an announced increase i s f a r less than the 

p r o b a b i l i t y of a single r a i l r o a d doing so. 

Successful p r i c e si g n a l i n g does not completely eliminate 

competition, because there are always per i o d i c bids f o r the 

business of the customers with d i r e c t competition. Price 

sig n a l i n g , however, s i g n i f i c a n t l y reduces competition and causes 

rates to r i s e f a s t e r than they otherwise would. 

C. Tbe Market Concentration Resulting from the UP/SP 
Merger W i l l Be P a r t i c u l a r l y Extreme at the Laredo 
Gateway 

The UP/SP merger w i l l eliminate the SP-Tex Mex route as a 

viable competitive r e s t r a i n t . Since UP serves Laredo d i r e c t l y , 

the merger of SP i n t o UP w i l l mean that Tex Mex and SP w i l l no 

longer be able to provide a viable a l t e r n a t i v e t o UF fo r t r a f f i c 

between the U. S. and Mexico via Laredo. The UPSP-BNSF 

settlement agreement contemplates t h a t BNSF w i l l replace SP as 
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the r a i l r o a d thr.t w i l l connect with Tex Mex to provide 

competition t o UP at Laredo. 

BNSF w i l l not be an adequate replacement f o r SP f o r four 

reasons ( l i s t e d here and discussed below): 

• BNSF has i n f e r i o r access t o many 2 - t o - l shippers, including 

shippers at Houston, KCS shippers and shippers i n the 

eastern United States 

• BNSF has an i n f e r i o r route to Corpus C h r i s t i 

• BNSF has the option of not operating t o Corpus C h r i s t i 

• BNSF's competitiveness w i l l decline even f u r t h e r over time 

F i r s t , BNSF has i n f e r i o r access to many 2 - t o - l shippers. At 

Houston BNSF serves r e l a t i v e l y few customers d i r e c t l y . I n 

ad d i t i o n , access t o nost 2 - t o - l customers w i l l be through 

switching service provided by UPSP (although d i r e c t service i s a 

t h e o r e t i c a l p o s s i b i l i t y with the UPSP-BNSF settlement agreement, 

i t i s highly u n l i k e l y except for a few very large shippers.). 

Routes to Mexico, v i a BNSF, w i l l be UPSP-Houston (switch)-BNSF-

Corpus Christi-Tex Mex. SP, on the other hand, served many 

customers d i r e c t l y . Before the UPSP merger, service was offered 

via SP-Corpus Christi-Tex Mex. Reciprocal switching service adds 

another c a r r i e r t o the route, slowing down the service and making 

i t less r e l i a b l e . 

KCS shippers previously had available the route KCS-

Shreveport-SP-Tex Mex or a l t e r n a t i v e l y the route KCS-Shreveport-

UP to Laredo. With the BNSF-UPSP settlement agreement, BNSF 

cannot interchange w i t h KCS at Shreveport, and so the route 
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choices f o r KCS shippers to Laredo are KCS-Shreveport-UPSP or 

KCS-Beaumont-BNSF-Tex Mex. The KCS-Beaumont route i s c i r c u i t o u s 

f o r much t r a f f i c . KCS shippers are deprived of a viable 

competitive route because of the terms of UPSP and BNSF 

agreement, 

Also, t o and from most of the eastern part of the U.S., BNSF 

must operate over trackage r i g h t s f or almost a l l of i t s route 

between Memphis, St. Louis and Laredo, which w i l l s i g n i f i c a n t l y 

reduce i t s a b i l i t y t o be competitive on shipments t o and from the 

eastern U.S. For example, of the 1050 miles between interchange 

with Tex Mex at Robstown and St. Louis, 750 miles are via 

trackage r i g h t s . Of the 750 miles between Memphis and Robstown, 

a l l are via trackage r i g h t s . Operating over trackage r i g h t s f o r 

such a long part of the haul raises serious obstacles t o 

maintaining service quality'J' as well as p o t e n t i a l l y s i g n i f i c a n t 

cost c o n s t r a i n t s . 

-' Mr. M. D. Ongerth, an SP executive, submitted long v e r i f i e d 
statements i n F. D. 32133, the UP-CNW merger, about the serious 
problems SP had encountered in t r y i n g to provide competitive 
service w.*iile operating over trackage r i g h t s on UP. At that time 
i t appeared t h a t Mr. Ongerth was saying t h a t these problems were 
UF's f a u l t . When deposed in t h i s case, he said t h a t he did not 
r e t r a c t any of his testimony i n the UP-CNW case, but upon 
r e f l e c t i o n t h i n k s t h a t the problems were SP's f a u l t . One 
constant about his testimony i s that SP had serious problems i n 
providing competitive service via trackage r i g h t s on i t s main 
competitor. The problems were d i f f i c u l t ones, and they endured 
for years, as i s t y p i c a l of trackage r i g h t s s i t u a t i o n s . I t i s 
unreasonable to assume tha t BNSF w i l l be able t o operate a 
competitive service when i t s one and only competitor provides the 
track and dispatches the t r a i n s f o r nearly the e n t i r e length of 
the service, 

-* -86-



BNSF also has an i n f e r i o r route to Corpus C h r i s t i . While 

the proposed UPSP merger would provide UPSP with shorter routes 

t o Laredo from many points the proposed BNSF settlement agreement 

provides f o r a longer route f o r the competitive route than 

existed p r i o r to the merger, via SP-Tex Mex. Examples: 

M i l e s UP 
or SP 
( s h o r t e s t ) 

New 
M i l e s 
UPSP 

% 
D i f f e r e n c e 

r • 
M i l e s 
SP-
TexMex 

New 
Mil e a 
BNSF-
TexMex 

% 
D i f f e r e n c e 

W i c h i t a , KS 653 653 None 963 998 •••4% 

San Antonio 154 l b 4 None 410 589 + 44% 

Phoenix, AZ 1460 1204 -18» 1460 1908 + 31% 

Los Angeles 1841 1185 -14% 1841 2222 +21% 

F t . Worth, 
TX 

2 79 279 None 584 619 + 6% 

Kansas C i t y 813 813 None 1158 1163 +4% 

In a d d i t i o n , BNSF has a single route t o Corpus C h r i s t i from 

Houston, while SP now has two, and a single route from St. Louis 

to Corpus C h r i s t i while SP now has two. SP has the a b i l i t y t o 

use whichever route provided the least congestion, but BNSF 

cannot. 

UP's witness John Rebensdorf acknowledged i n . l i s deposition 

that BNSF w i l l reach Corpus C h r i s t i via a route t h a t i s very 

congested w i t h l o c a l switching t r a i n s , " p a r t i c u l a r l y on the l i n e 

between Angleton i n t o Houston" (Jan. 22, 1996 Dep. at 243-244), 

and Tex Mex witness Allen Haley has performed an analysis 

confirming t h a t f a c t . That means that BNSF w i l l provide slow 

service between Corpus C h r i s t i and Houston. Even should UPSP 

act u a l l y give BNSF equal dispatching p r i o r i t y w i t h UPSP's own 
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t r a i n s , the route w i l l not be a fast one because UPSP does not 

operate any express t r a i n s via t h i s ro.'te. The planned 

development of an extensive network of intermodal t r a i n s by SP 

and Tex Mex cannot happen with BNSF, because non-expedited 

service i s a l l UPSP must provide under the terms of i t s 

settlement agreement with BNSF. 

Perhaps the mof.t d i s t u r b i n g element of the BNSF settlement 

i s thd t BNSF has the option of not operating the l i n e t o Corpus 

C h r i s t i . BNSF may choose to exercise i t s r i g h t to l e t UPSP 

handle the t r a f f i c in UPSP's t r a i n s using haulage. BNSF has 

indicated t h a t i t plans to operate to Brownsville via haulage, 

and i t could at any time decide to do the same t o Corpus C h r i s t i . 

This i s a l i k e l y development i f BNSF feels the t r a f f i c developed 

over the route i s not enough to support a regular t r a i n l o a d 

service, which i s q u i t e possiL-ie i f the trackage r i g h t s costs 

become i n t o l e r a b l e . Should BNSF choose to operate via haulage, 

the p o s s i b i l i t y of service competition on even non-expedited 

t r a f f i c t o Laredo w i l l e f f e c t i v e l y end. 

D. KCS Shippers Are P a r t i c u l a r l y Disadvantaged by the 
UPSP Merger 

Shippers on KCS who ship to points southwest of the KCS 

line s such as Laredo and Houston now have two good a l t e r n a t i v e 

routes. There are good connections with e i t h e r SP or UP, at 

ei t h e r Shreveport or Texarkana. With the combination of UP and 

SP, these a l t e r n a t i v e s w i l l be reduced to a sin g l e choice, UPSP. 

The UPSP-BNSF settlement dealt with t h i s issue i n a way that 
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was injurious to competition. Even though the BNSF was granted 

trackage rights through Shreveport, rights were not granted to 

KCS to interchange with BNSF at Shreveport. Thus, no KCS-BNSF 

route was established to replace the route lost from the merger 

of UPSP. The remaining alternative, KCS-Beaumont-BNSF, i s a more 

circuitous route and a weak competitor. The elimination of a 

competitive route should s l lov UPSP to raise i t s rates for i t s 

portion of the haul. 

E. Tbe Elimination of SP as an Independent Competitor 
for U.S.-Mexico Traffic Will Also Undermine the 
Competitive Benefits That Mexico Hopes to Bring 
About Throuqh Privatization 

As I discussed ear l i e r , because of FNM's ratemaking 

practices, i t s control of the Mexican r a i l system has not 

prevented the competition that now exists among U.S. railroads 

for U.S.-Mexico t r a f f i c from benefitting international shippers. 

The converse situation, however, can not be expected. 

In his verifie.^ statement, Mr. Brad Skinner explains that 

Mexico i s in the process of selling i t s r a i l system to private 

enterprises in an effort to infuse much-needed competition and 

efficiency into a system that has been notoriously ine f f i c i e n t 

from i t s inception. The system i s to be sold in three main 

divisions, two of which connect to U.S. gateways. The f i r s t 

division includes lines from central and eastern Mexico to the 

Brownsville and Laredo gateways. The second division includes 

lines that connect to Eagle Pass, Presidio, El Paso and Nogales. 

Tex Mex's parent, Transportacion Maritima Mexicana "TMM"), in 
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conjunction with KCS, intends to bid f o r both of those d i v i s i o n s . 

UP, i n conjunction with i t s Mexican partner, i s expected to be 

another major bidder. TMM expects t h a t the Mexican government 

w i l l require the purchaser of the f i r s t , and perhaps the second, 

d i v i s i o n t o provide trackage r i g h t s to another c a r r i e r t o ensure 

competition over those l i n e s . The process i s expected t o be 

completed before the end of the year. 

Mexico's e f f o r t s to bring competition and e f f i c i e n c y to i t s 

r a i l system, however, would be la r g e l y undermined i f competition 

i s l o s t on the U.S. side of the border. UP, SP and BNSF are a l l 

very sophisticated i n s e t t i n g rates to maximize p r o f i t s . Each of 

them, including a merged UPSP, can be expected t o set rates as 

high as competitive constraints w _ i l permit them. To the extent 

th a t UPSP and BNSF, both i n d i v i d u a l l y or together, w i l l c o n t r o l 

gateways and routes w i t h i n the U.S., they can be expected to use 

that c o n t r o l to the f u l l e s t to maximize t h e i r revenues on U.S.

Mexico t r a f f i c . I f competition among Mexican c a r r i e r s reduces 

rates for the Mexican p o r t i o n of such moves, U.S. c a r r i e r s w i t h 

con t r o l over the U.S. p o r t i o n can be expected t o appropriate 

those reductions for t h e i r own ben e f i t , nc" the shippers' 

be n e f i t . 

F. Intermodal Competition Alone I s Not Enougb to 
Constrain R a i l Prices on Shipments t o and from 
Mexico via Larevio 

The table below shows the major commodities handled via 

Laredo by r a i l i n 1994. 
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The 2 3 commodities l i s t e d i n the table above are the largest 

volume commodities handled by r a i l at Laredo. They represented 

i n t o t a l over 6 m i l l i o n tons of the 9.7 m i l l i o n tons handled via 

Laredo i n 1994. The average distance represents the approximate 

length of the U. S. haul by truck to reach the border crossing 

point.-l^' Many of the commodities are bulk a g r i c u l t u r a l goods 

t y p i c a l l y moving i n multi-car l o t s , f or which truck 

t r a n s p o r t a t i o n i s not an e f f e c t i v e constraint on r a i l prices f or 

shipments cf much over 100 miles, or even less at times. Of the 

bulk a g r i c u l t u r a l commodities l i s t e d , only rough r i c e has an 

average distance of less than 600 miles, making these shipments 

l a r g e l y immune t o d i r e c t truck competition. Many other 

commodities are bulk chemical or mineral products or bulk 

shipments of low value recyclables, which are much more 

economical t o ship i n carload q u a n t i t i e s by r a i l f o r the longer 

distances shown, and thus are also largely immune t o d i r e c t truck 

competition. 

Some of the commodities l i s t e d are somewhat competitive with 

truck at the distances shown, f o r example the intermodal t r a f f i c . 

O v e r a ll, however the table presents a pic t u r e of generally r a i l -

oriented f r e i g h t without much d i r e c t truck competition f o r large 

q u a n t i t y shipments at the distances indicated. 

- The average distance shown i s the r a i l short l i n e mileage 
from the w a y b i l l sample data. The r a i l short l i n e mileage i s a 
reasonable surrogate for '••-urk miles to La'-edo. 
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Truck competition w i l l not be an e f f e c t i v e c o n s t r a i n t on 

r a i l prices i n the absence of e f f e c t i v e r a i l - t o - r a i l competition. 

The inland l o c a t i o n of Mexico's major i n d u s t r i a l and 

population centers reduces the attractiveness of water service 

f o r the commodities l i s t e d ir: the above table. Generally, for 

the t r a f f i c handled via Laredo, a water-borne shipment would 

require a r e l a t i v e l y long inland leg i n both the United States 

and Mexico. Mexico City i s 419 kilometers from the major port of 

Veracruz. Monterrey i s approximately 160 kilometers from the 

coast. Guadalajara i s 313 kilometers from the port of 

Manzanillo, which i s a P a c i f i c p o r t , and would require a long 

water voyage i n a d d i t i o n t o a land leg for most of the shipments 

tha t are transported through Laredo. Water competition w i l l not 

be an e f f e c t i v e c o n s t r a i n t on r a i l prices i n the absence of 

e f f e c t i v e r a i l - t o - r a i l competition. 

G. There l.Te Serious Risks Associated w i t h the UP/SP-
BNSF Settlement Agreement 

BNSF may simply f a i l t o exercise i t s trackage r i g h t s . BNSF 

i s under no o b l i g a t i o n t o f u l l y exercise i t s trackage/haulage 

r i g h t s to Corpus C h r i s t i . T r a f f i c that SP found a t t r a c t i v e , with 

SP's more d i r e c t route, may be un a t t r a c t i v e t o BNSF, which has 

been relegated to a less d i r e c t route. BNSF's bids t o shippers 

w i l l r e f l e c t i t s more c i r c u i t o u s route, as well as the more 

var i a b l e l e v e l of i t s payments for track and maintenance. As a 

r e s u l t , BN's bids are l i k e l y t o be higher than those made by SP, 

allowing UP to also raise i t s bids. As a r e s u l t , the customers 

w i l l pay moro, e i t h e r t o BNSF or .̂o UPSP. BNSF w i l l pursue only 
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t h a t t r a f f i c or which BNSF can earn a reasonable r e t u r n and w i l l 

use i t s trackage r i g h t s or.ly to handle t r a f f i c from which BNSF 

can e x t r a c t s u f f i c i e n t p r o f i t s . 

Should BNSF f i n d t h i s a tough c o r r i d o r i n which t o be 

competitive using trackage r i g h t s , which I t h i n k they w i l l , f o r 

the reasons expressed .-̂ bove, then they may choose t o exercise 

t h e i r access to Corpus C h r i s t i using t h e i r haulage r i g h t s 

instead. This w i l l f u r t h e r degrade the q u a l i t y of competition 

t h a t UPSP w i l l face, allowing them to f u r t h e r increase t h e i r 

p r i c e s . 

There are other serious r i s k s of price increases from the 

BNSF settlement agreement. Many of the services BNSF w i l l have to 

buy t o provide competitive service to Corpus C h r i s t i have not yet 

been priced. Among these are tne switching charges t o reach so 

ca l l e d 2 - t o - l customers. 

We also do not know what price BNSF w i l l pay f o r haulage 

services to Corpus C h r i s t i , should they e l e c t t o use t h i s feature 

of t h e i r agreement. There is a strong p o s s i b i l i t y t h a t the cost 

of t h i s service, along w i t h the other charges f o r purchased 

services BNSF must pay f o r many shipments to Corpus C h r i s t i , w i l l 

exceed the revenues a v a i l a b l e to BNSF. Even high haulage or 

trackage r i g h t s charges can be afforded i f they are a short 

p o r t i o n of a long shipment. However, for many shipments, the 

trackage and haulage r i g h t s track segments represent a l l or the 

vast majority of the distance that BNSF w i l l handle the 

shipments. Thus, the charges for the trackage and haulage r i g h t s 

-m -94-

* 



can have a serious impact on the a b i l i t y of BNSF to handle 

c e r t a i n segments of the business. 

Shipments from Houston to Laredo via BNSF-TexMex w i l l 

require BNSF to pay f o r the services of the r e c i p r o c a l switching 

c a r r i e r at Houston, the HB&T yard services at Houston, and the 

UPSP trackage or haulage services between Houston and Corpus 

C h r i s t i . BNSF personnel may never touch the car, although they 

w i l l have t o perform administrative work i n connection with the 

marketing and accounting. The BNSF payments f o r a l l of these 

purchased services, f o r which each p a r t i c i p a n t i s e n t i t l e d t o 

earn a p r o f i t , may w e l l exceed the current SP share of the 

revenues between Houston and Laredo. I f so, i t i s l i k e l y t h a t 

BNSF w i l l forego t h i s business or raise i t s p r i c e s . 

S i m i l a r l y , on t r a f f i c from points near Houston, such as 

Beaumont, BNSF w i l l generally have co pay a rec i p r o c a l switch 

charge, then conduct c o s t l y gathering operations wi t h i t s own 

crews t o move the t r a f f i c to Houston, via trackage r i g h t s , then 

pay HBT fo r yard services and may then have t o pay UPSP fo r 

haulage services, or at a minimum trackage r i g h t s services. 

Because of the high proportion of purchased services i n the 

package, i t i s q u i t e l i k e l y on some t r a f f i c t h a t BNSF w i l l not be 

able to make a c o n t r i b u t i o n at the prices charged by SP. I f so. 

BNSF w i l l not maintain the level of prices t h a t SP charges, but 

w i l l raise the prices i t charges customers. UP i n many cases w i l l 

f o l l ow s u i t . 
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There are also s i g n i f i c a n t longer term p r i c e r i s k s t o the 

BNSF-UPSP settlement agreement. The i n f l a t i o n adjustment clause 

of the BNSF-UPSP settlement agreement c a l l s f o r adjustment at 70% 

of the RCAF-U index. Since the agreement does not provide f o r any 

pr o d u c t i v i t y adjustment, t h i s i s a very r i s k y index t o r e l y upon 

to maintain competition. 

P r o d u c t i v i t y i n the r a i l industry has grown strongly, and 

has caused u n i t costs to ac t u a l l y decline over the l a s t f i v e 

years. Prices have followed. P r o d u c t i v i t y improvements are 

expected to continue.-' An independent SP could be expected to 

p a r t i c i p a t e i n p r o d u c t i v i t y improvements i n the industry, and so 

i t s costs and prices would follow roughly the same d e c l i n i n g path 

of the other c a r r i e r s . BNSF, stuck with an adjustment index that 

w i l i cause BNSF costs on the trackage r i g h t s to r i s e instead of 

f a i l i n g with the rest of the industry, would f i n d i t s costs 

r i s i n g on the l i n e s t h a t serve the Mexican gateway of Laredo.^' 

- P r o d u c t i v i t y improvements have a c t u a l l y accelerated. The 
pr o d u c t i v i t y adjustment i?.ctor used by the STB and the former ICC 
is determined by a backward looking analysis of industry 
p r o d u c t i v i t y improvenent. In the f o u r t h quarter of 1989 the ICC 
found a 4.4% annual p r o d u c t i v i t y improvement. In the f i r s t 
quarter of 1994 t h i s was increased to 5% and i n the second 
quarter of 1995 increased again to 5.9%. 5.9% represents the 
average annual p r o d u c t i v i t y improvement rate i n the industry 
between 1989 and 1993. 

- I t may be appropriate to lock backward over recent h i s t o r y 
for guidance. For the f i v e year period ending w i t h the t h i r d 
quarter of 1995, an escalation index at 70% of the unadjusted 
RCAF would produce an escalated rate about 17% higher than simply 
using the index adjusted for p r o d u c t i v i t y . I f p r o d u c t i v i t y 
improvement continues at 5.9% for the next f i v e years, an 
escalation index at 70% l i k e l y produces an escalated rate about 
po% higher than using the index adjusted f o r p r o d u c t i v i t y . 
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This i s p a r t i c u l a r l y true of the areas mentioned above (Houston, 

Beaumont and Memphis, f o r example) where BNSF r e l i e s most 

heavily on purchased services. Many customers served by BNSF via 

the BNSF - UP/SP trackage/haulage r i g h t s agreement w i l l f i n d 

themselves deprived of future rate decreases th a t they would have 

enjoyed without the merger. Instead BNSF w i l l be forced i n t o 

rate increases, and over time BNSF i s l i k e l y t o become a less and 

less e f f e c t i v e competitor. 

I I . THE IMPACT OF TEX MEX'S PROPOSED TRACKAGE RIGHTS 

Tex Mex proposes th a t i t be given trackage r i g h t s between 

Corpus C h r i s t i and Houston, and between Houston and Beaumont. 

Tex Mex's Robert Spears discusses the operating aspects of the 

proposed trackage r i g h t s . 

Tex Mex, of necessity, has a stronger commitment to 

competit.ion than BNSF i n t h i s c o r r i d o r . While the BNSF does not 

necessarily have a commitment to compete via the Laredo gateway, 

Tex Mex does. The Laredo gateway i s the primary market served by 

Tex Mex. Tex Mex cannot, and so w i l l not, o f f e r t e p i d 

competition, o f f e r occasional competition or o f f e r managed 

competition. 

The proposed Tex Mex trackage r i g h t s w i l l restore 

competition i n Houston. At Houston, as indicated above, BNSF w i l l 

serve most shippers through switching. Shipments t o Laredo w i l l 

be routed Switch Road-Houston-BNSF-Corpus Christi-Tex Mex, a 

three l i n e haul. Many of these same shippers previously had 

-m -97-

i 



available the route of SP-Corpus Christi-Tex Mex, a two l i n e 

haul. Adding another interchange operation w i l l reduce the level 

of competition that BNSF can o f f e r , not maintain i t . With 

trackage r i g h t s to Houston, Tex Mex can o f f e r the shippers the 

route of Switch Road-Houston-Tex Mex, a two l i n e haul, which i s 

the same le v e l of competition t h a t prevailed p r i o r t o the merger. 

The proposed Tex Mex trackage r i g h t s w i l l also reduce the 

negative e f f e c t s of the UPSP merger on KCS shippers. As stated 

above, KCS shippers w i l l lose one of t h e i r most a t t r a c t i v e routes 

to Houston and Mexico. Trackage r i g h t s f o r Tex Mex t o Beaumont 

w i l l provide KCS shippers with an a l t e r n a t i v e route t o Mexico and 

Houston. This w i l l provide shippers with a t h i r d b id to 

consider, and a l l e v i a t e some of the price increases sure to arise 

from the loss of one of the most e f f i c i e n t routes. 

I l l . THE TRAFFIC STUDIES 

I performed t r a f f i c studies, using 1994 data, t o determine 

the impacts of the proposed merger upon Tex Mex, and the impacts 

of the proposed Tex Mex trackage r i g h t s upon Tex Mex and other 

r a i l c a r r i e r s . 

1. T r a f f i c Study Assumptions 

My t r a f f i c studies proceeded from the f o l l o w i n g assumptions: 

A. Basic Assumptions 

1. The merged r a i l r o a d s would operate as a single e n t i t y with a 

common operating, market'ng, p r i c i n g and ro u t i n g p o l i c i e s 

designed to promote the best i n t e r e s t s of the merged system. 
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Other c a r r i e r s with recent changes in t h e i r systems or affected 

by the transaction would s i m i l a r l y operate as sin g l e e n t i t i e s , 

w i t h each having operating, marketing, p r i c i n g and r o u t i n g 

p o l i c i e s designed to promote the best i n t e r e s t s of the c a r r i e r 

system. 

2. The environment i n the r a i l r o a d industry should be 

considered to be t h a t which existed i n 199^ except f o r : 

A. the d i r e c t e f f e c t s of the merger being sti'.died, including 

tracka'^e r i g h t s and track sales proposed as conditions by 

the Applicants, 

B. the UP/CNW merger, 

C. the BN/ATSF merger and associated trackage r i g h t s and 

conditions, as implemented, 

D. the Wisconsin Central - Algoma Central a c q u i s i t i o n , 

E. the KCS - TMM partnership, 

F. the impacts of changes caused by major abandonments and 

short l i n e sales post-1994 but p r i o r t o the f i l i n g date 

of the merger a p p l i c a t i o n , and 

G. Changes i n related t r a n s p o r t a t i o n and trade markets. 

3. The ..w:W merged system and other carriers would keep open a l l 

gateways as they existed in 1994, except as modified by the 

transactions identified in assumption #2, above. Preferences among 

gateways, routings via gateways, rates via gateways and service via 

gateways w i l l be adjusted, eliminated or promoted by carriers in 

a c c o r d a n c e w i t h e a c h c a r r i e r ' s i n t e r e s t s . 
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4. The .Surface Transportation Board's w a y b i l l sample for 1994 

adequately represents the universe of e x i s t i n g r a i l t r a f f i c . 

5. The merged r a i l r o a d s and BN/ATSF have s u f f i c i e n t equipment to 

handle any .iverted t r a f f i c . 

6. The merged system would have greater opportunity to influence 

t r a f f i c movements i f the shipment moved i n the merged system's 

equipment. 

7. Any r a i l r o a d has more opportunity t o influence 

t r a f f i c ( i n descending order of inf l u e n c e ) : 

A. i f the f a c i l i t i e s of the shipper or receiver are located 

on i t s l i n e s or the l i n e s of a captive short l i n e , 

B. i f access t o the shipper or receiver i s provided by 

another r a i l r o a d through j o i n t f a c i l i t y services. 

C. i f access t o the shipper or receiver i s provided by a 

non-competinq / a i l r o a d through r e c i p r o c a l switching or by 

a non-competing, non-captive short l i n e , 

D. I f access t o the shipper or receiver i s provided by a 

competing r a i l r o a d through r e c i p r o c a l switching, or 

E. I f access t o the shipper or receiver i s provided by a 

non-competing linehaul r a i l r o a d . 

8. Any r a i l r o a d has more opportunity t o influence a j o i n t - l i n p 

route when a shipment ( i n descending order of i n f l u e n c e ) : 

A. Originates on the r a i l r o a d and i s delivered to another 

c a r r i e r at an off-going j u n c t i o n - an i n t e r l i n e 

forwarded shipment. 
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B I s received from a c a r r i e r at an on-coming j u n c t i o n and 

terminates on the r a i l r o a d - an i n t e r l i n e received 

shipment. 

C. I s receivL ""rom a connecting c a r r i e r at an oncoming 

j u n c t i o n and i s delivered to another c a r r i e r at an 

of f - g o i n g j u n c t i o n - an overhead shipment. 

9. The existence of a tr a n s p o r t a t i o n contract would not preclude 

diversion of t r a f f i c to a d i f f e r e n t route; 

10. Customer r e l a t i o n s can t o some degree influence the r a i l r o a d s 

and routes t h a t shippers u t i l i z e . This influence varies w i t h the 

type of t r a f f i c . Close r e l a t i o n s between customers of the merged 

system w i t h UP, CNW or SP could favorably impact t h e i r choice f o r 

r o u t i n g . 

11. Connecting c a r r i e r s east of Chicago and Mi s s i s s i p p i River 

junctions would remain i n current routings. 

12. The competitive freedoms afforded by the Staggers Ra i l Act 

w i l l continue t o be available as a legal matter; the recent 

changes i n r a i l r o a d regulation w i l l not impose s u b s t a n t i a l 

r e r e g u l a t i o n . Competitive pressures, from other r a i l c a r r i e r s 

and other modes, w i l l e x i s t i n many markets f o r r a i l services. 

13. M u l t i p l e plant firms, including national account f i r m s , and 

firms at s i n g l e locations that ship to or are supplied by 

mult i p l e l o c a t i o n s , w i l l take i n t o account t h e i r o v e r a l l 

t r a n s p o r t a t i o n and l o g i s t i c s requirements i n choosing r a i l r o a d s 

and making r o u t i n g decisions. 
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14. In general, more c i r c u i t o u s routes w i l l be less a t t r a c t i v e 

to shippers because of time s e n s i t i v i t y and/or cost differences. 

15. The f o l l o w i n g conditions make t r a f f i c less susceptible to 

diversion: 

A. I f rates and routes do not e x i s t via the d i v e r s i o n 

route and the establishment of new rates and routes would 

require the concurrence of connecting c a r r i e r s who are 

l i k e l y t o be adverse to handling a d d i t i o n a l business via the 

new rate and route. 

B. I f the new route would impose new or higher switching 

charges on the shipper or receiver (other economic factors 

being equal). 

C. I f the clearances on the proposed route are not 

adequate to allow movement of the t r a f f i c v i a t h a t route. 

D. I f close r e l a t i o n s e x i s t between a r a i l r o a d c u r r e n t l y 

p a r t i c i p a t i n g in the movement and a s p e c i f i c shipper. 

E. I f the routing decision i s based on e i t h e r assigned or 

pool equipment provided by Tex Mex or the a v a i l a b i l i t y of 

free running equipment supplied by Tex Mex. 

F. I f the present route would have no viable a l t e r n a t i v e 

route as a r e s u l t of the proposed merger. 

B. l i m i t a t i o n s of the T r a f f i c Study Assumptions 

There are a number of general l i m i t a t i o n s to t r a d i t i o n a l 

t r a f f i c d i v ersion studies. These include: 
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• Because of t h e i r focus on the o r i g i n and d e s t i n a t i o n of a 

p a r t i c u l a r h i s t o r i c shipment, they f a i l t o r e f l e c t the 

dynamics of l o c a l and regional geographic competition and 

the e f f o r t s of r a i l systems to impact geographic competition 

to maximize t h e i r t e r r i t o r i a l franchise. 

• T r a d i t i o n a l t r a f f i c diversion studies also f a i l t o take i n t o 

account fundamental s h i f t s i n management philosophy. 

Management may, f o r example, decide to enter a market not 

previously served. Tex Mex management has decided t o enter 

the intermodal market. 

• T r a f f i c diversion scudies are also confounded by major 

events that d i s r u p t markets. The December 1994 devaluation 

of the Mexican peso was such an event. 

• T r a f f i c d iversion studies, no matter how s c i e n t i f i c a l l y 

presented, r e f l e c t the opinions of the authors. 

In these t r a f f i c studies I have resolved none of these problems, 

but t r i e d t o deal with them in a reasonable and constructive 

manner. 

2. T r a f f i c Study Results 

A. Adjustment f o r Events Since 1994 

Consistent with the methodology used by the Applicants i n 

t h e i r t r a f f i c study, I adjusted Tex Mex's 1994 t r a f f i c , as 

represented by the 1994 w a y b i l l sample, to r e f l e c t t r a f f i c gains 

and losses expected to r e s u l t from events ?s l i s t e d above since 

1994. Some adjustments were p o s i t i v e ( f o r example the KCS-TMM 

par t n e r s h i p ) , some were negative ( f o r example the CNW/UP merger) 
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and some had both p o s i t i v e and negative i m p l i c a t i o n s . A forward-

looking adjustment was also made for Tex Mex's entry i n t o the 

intermodal business. As a r e s u l t of a l l the adjustments, I 

developed a t h e o r e t i c a l 1994 Tex Mex annual revenue of $19.92 

m i l l i o n . For reference, Tex Mex reported operating revenues i n 

1994 Of $17.98 m i l l i o n . 

B. Impacts of the UP/SP Merger as Conditioned 
By the BNSF Settlement Aqreement 

A l l of the t r a f f i c flows i n the adjusted base t h a t could be 

dive r t e d from Tex Mex as a r e s u l t of the merger, as w e l l as 

t r a f f i c flows t h a t could be diverted to Tex Mex as a r e s u l t of a 

d i r e c t connection w i t h BNSF (as proposed by the UP/SP - BNSF 

settlement agreement) were reviewed. The net r e s u l t was a $6.68 

m i l l i o n reduction i n Tex Mex revenues to $13.24 m i l l i o n , a 

decline of 34% from the adjusted 1994 base. No reductions were 

made i n t h i s study t o Tex Mex's loc a l t r a f f i c . This l o e d 

t r a f f i c i s put at r i s k , though, by the reductions i n service that 

the loss of i n t e r l i n e t r a f f i c w i l l l i k e l y causfi. 

C. Impacts of the UP/SP Merger Purther Co i i t i o n e d 
By the Requested Tex Mex Trackage Rights 

S t a r t i n g with the adjusted base, as af f e c t e d by the UP/SP 

merger and the BNSF settlement agreement, each t r a f f i c flew was 

examined, i f that t r a f f i c flow could reasonably be diver t e d to 

Tex Mex i f Tex Mex served Houston and Beaumont wit h connections 

to KCS. This enlarged Tex Mex would be able t o a t t r a c t an 

ad d i t i o n a l $7.23 m i l l i o n i n revenues, bringing t o t a l revenues to 
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$20.47 m i l l i o n , 3% more than the adjusted base t r a f f i c w i t h no 

merger. This represents 55% more revenue than the study found 

f o r the Tex Mex without the requested Tex Mex conditions. About 

h a l f of the revenue gain came from t r a f f i c d i v e r t e d from other 

c a r r i e r s , p r i m a r i l y UP and trucks, while h a l f came from extending 

Tex Mex haulo t o Houston and Beaumont on e x i s t i n g t r a f f i c . 

The imp'-"'ts of these t r a f f i c s h i f t s on other r a i l c a r r i e r s 

were estimated, and found to be r e l a t i v e l y small. BNSF on net 

was found t o lose $3.9 m i l l i o n , UPSP was found t o lose about $2.4 

m i l l i o n i n revenue and KCS was found to gain $0.8 m i l l i o n . The 

diversions had only minor impacts on other c a r r i e r s . 

3. Differences Between t h i s T r a f f i c Study and That 
Conducted by UPSP 

Mr. Peterson of UP conducted a large t r a f f i c study as part 

of rhe Ap p l i c a t i o n and concluded that with regard t o Tex Mex, the 

UPSP merger conditioned by the BNSF settlement agreement would 

increase Tex Mex revenues rather than reduce them. I disagree 

w i t h some elements of Mr. Peterson's study, and w i t h h i s 

conclusion. 

One area of disagreement i s how much SP-Tex Mex t r a f f i c w i l l 

survive the merger of SP in t o UP. Mr. Peterson appears to have 

concluded that SP and Tex Mex w i l l s t i l l be route partners on a 

sub s t a n t i a l amount of t r a f f i c for which a competing UPSP route 

w i l l e x i s t . In my opinion, that assumption i s not reasonable and 

i s c l e a r l y refuted by the present t r a f f i c data. Today there i s a 

t i n y t r i c k l e of UP-Tex Mex t r a f f i c through Robstown t o Laredo f o r 

whirh there i s » competing UP d i r e c t route through San Antonio t o 
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Laredo. Once SP i s merged i n t o UP, the SP-Tex Mex t r a f f i c flow 

w i l l obviously be reduced to a t r i c k l e as w e l l . There i s no 

basis f o r any other assumption, and i t would be unreasonable. 

Another area of diffe r e n c e i s the impact of the BNSF merger. 

One di f f e r e n c e r e l a t e s t o KCS, which was t o have gotten haulage 

r i g h t s to serve a d d i t i o n a l points, including St. Louis, as a 

settlement i n the BNSF merger case. I t i s now clear that KCS i s 

not able t o serve these points. This i s apparently because BNSF 

believes t h a t KCS abrogated the settlement agreement. I believe 

t h a t Mr. Peterson presumed KCS service to these points. 

I also disagree w i t h the analysis of UP/SP's truck diversion 

analysts, Mr. Ainsworth and Mr. Roberts, i n t h e i r treatment of 

truck t r a f f i c t o and from Mexico. Each agreed i n h i s deposition 

t h a t h is analysis was not appropriate f o r t r a f f i c t o and from 

Mexico, yet each l e f t the t r a f f i c t o and from Mexico i n his 

analysis. In my opinion they should have l e f t t h i s t r a f f i c out 

of t h e i r analysis, or treated i t separately. An economic 

analysis of the l i k e l y diversion of trans - border truck t r a f f i c 

i s indeed i n t r a c t a b l e . I r e l i e d on conversations w i t h senior Tex 

Mex executives t o help estimate these l i k e l y diversions. 
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VERIFIED STATEMENT 

OF 

CURTIS M. GRIMM 

I . INTRODUCTION AND SUMMARY 

My name i s C u r t i s M. Grimm, and I am Professor and Chair of 

Transportation, Business and Public Policy, College of Business 

and Management, Uni v e r s i t y of Maryland at College Park. I have 

been a member of t h i s College since 1983. I received my B.A. i n 

economics from the University of Wisconsin-Madison i n 1975 and my 

Ph.D. i n economics from the University of California-Berkeley i n 

1983. My Ph.D. d i s s e r t a t i o n investigated competitive impacts of 

r a i l r o a d mergers. 

My background includes extensive exposure t o pu b l i c p o l i c y 

issues regarding t r a n s p o r t a t i o n , including I n t e r s t a t e Commerce 

Commission ("ICC") merger adjudication. I have previously been 

employed by the Wisconsin Department of Transportation, the ICC, 

and the A u s t r a l i a n Bureau of Transport and Communication 

Economics, and I have provided consulting services t o several 

other government agencies and pr i v a t e firms regarding 

t r a n s p o r t a t i o n issues. I served as Assistant t o the Chief of 

I n t e r c i t y Transport Development, Planning D i v i s i o n , Wisconsin 

Department of Transportation on two separate occasions between 

1975 and 1978, w i t h a focus on r a i l p o l i c y issues such as 

abandonments and the creation of sho»-tline r a i l r o a d s . I also 

worked on a consolidartion involved competing bids from Burlington 



Northern and the Soo Line/Milwaukee Road/CNW f o r the Green Bay 

and Western Railroad, decided by the ICC i n 1977. 

While serving as an economist at the icc's O f f i c e of Policy 

Analysis from January t o December 1981, my duties included 

analysis of com.petitive e f f e c t s f o r the Union Pacifi c - M i s s o u r i 

Pacific-Western P a c i f i c ("UP-MP-WP") merger. During 1982, I 

served as a consultant f o r the Commission while the UP-MP~WP 

decision was being drafted and subsequently consulted f o r the ICC 

with regard t o the Ex Parte No. 347 decision. 

I have previously p a r t i c i p a t e d in several ICC proceedings, 

including the Wisconsin Central r a i l merger. S p e c i f i c a l l y , I 

provided testimony evaluating the competitive consequences of 

tha t t r a n s a c t i o n . I also submitted a statement i n the in s t a n t 

proceeding wi t h regard t o the proposed ICC schedule. Previously, 

I provided a s i m i l a r statement i n the Burlington Northern/Santa 

Fe merger and a l a t t e r statement regarding the cumulative 

competitive impacts of the BN/SF merger and the proposed instant 

proceeding t h a t was f i l e d as part of the P e t i t i o n t o Reopen f i l e d 

by The Kansas City Southern Railway Company i n the BN/SF merger, 

KCS-6, BWSF merger proceeding. F i n a l l y , I re c e n t l y p a r t i c i p a t e d 

as a witness i n the dispute between Amtrak and Conrail regarding 

trackage r i g h t s compensation, and, before the s t a t e of New York 

in a tax case i n v o l v i n g Conrail. On November 8, 1995. I p-ovided 

testimony regarding competition issues i n r a i l mergers t o a Joint 

Meeting of the U.S. Senate and House of Representatives 

Committees on Small Busincsc. 
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My research has involved deregulation, competition p o l i c y , 

com.petitive i n t e r a c t i o n and management strategy, w i t h a strong 

focus on t r a n s p o r t a t i o n . This research has resulted i n over 60 

p u b l i c a t i o n s , i n c l u d i n g a r t i c l e s i n leading journals such as 

Journa1 of Law and Economics, Transportation Research, 

Transportation Journal, Logistics and Transportation Review, 

Academy of Manaqement Journal, Manaqement Scierce. Strategic 

Manaqement Journal, and Journal of Management. More than two 

dozen of my publi c a t i o n s have dealt s p e c i f i c a l l y w i t h the 

r a i l r o a d industry, mainly on deregulation, mergers, ard 

competition issues. I have also co-authored four monographs. 

Further d e t a i l s may be found i n my curriculum v i t a e attached t o 

my statement f o r KCS. 

I n summary, I have had extensive experienct? conducting and 

evaluating research regarding the ra:Iroad Industry, d i r e c t 

exposure t o relevant areas of r a i l r o a d policymaking and f i r s t 

hand i n v e s t i g a t i o n of the facts surrounding t h i s case upon which 

t o base t h i s statement. For many years I hâ 'e advocated i n my 

w r i t i n g s the importance of preserving and promoting r a i l r o a d 

competition. I have long been convinced t h a t preserving and 

extending the benefits of deregulation c r u c i a l l y hinge on 

adequacy of r . i i Iroad competition. Accordingly, ff.y p o s i t i o n 

regarding the impacts of r a i l m.;'rger,= that are a n t i c o n p e t i t i v e , 

remains as stated i n my 1990 Brcokings co-authored monograph: 

As A l f r e d Kahn and others hive noted cf the 
a i r l i n e industry, i t i s important t o 
recognize that deregulation l i d not. au •.horize 
the gove.-nment t o abdicc\te iv.s antitrut'.t 
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r e s p o n s i b i l i t y and to f a i l t o take actions to 
preserve competition. To the extent t h a t 
mergers can enable ra i l r o a d s t o improve 
service and reduce costs without concomitant 
anticompetitive e f f e c t s , they should be 
encourag. d. I t i s the ICCs r e s p o n s i b i l i t y 
to s c r u t i n i z e c a r e f u l l y p o t e n t i a l 
anticompetitive e f f e c t s from both p a r a l l e l 
and end-to-end mergers. In p a r t i c u l a r , a 
po l i c y of continuing to discourage p a r a l l e l 
mergers appears to be i n order. 

Winston, C, T. Corsi, C. Grimm and C. Evans, The Economic 

E f f e c t s o f S u r f a c e F r e i g h t D e r e g u l a t i o n , Brookings, Washington, 

D.C, 1990, p.54. 

In formulating the analysis which f o l l o w s , I have drawn from 

t h i s past work and investigated the circumstances surrounding 

t h i s case as f o l l o w s : 

• review of the relevant economic l i t e r a t u r e 

regarding the r o l e of r a i l r o a d competition i n 

determining p r i c e s ; 

• review of testimony, data and relevant 

documentation produced by UP and SP; 

• interviews w i t h shippers and review of t h e i r 

statements; 

• discussions w i t h public o f f i c i a l s and Tex Mex 

personnel; and 

• review of the data compilations and analyses carried 

out by other Tex Mex witnesses, i n p a r t i c u l a r , Mr. 

Joseph Ellebr a c h t . 

I am submitting t h i s statement on behalf of the Texas 

m-^-icsn Railway Company ("Tex Mex") t c discuss s p e c i f i c a l l y what 
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I believe the impact of the proposed merger of the Union P a c i f i c 

Railroad ("UP") and the Southern P a c i f i c Corporation 

Transportation Company ("SP") w i l l be on competition i n the 

tr a n s p o r t a t i o n markets served by Tex Mex, in c l u d i n g p a r t i c u l a r l y 

the t r a n s p o r t a t i o n of commodities between the United States and 

Mexico. 

I am also submitting a v e r i f i e d statement i n t h i s proceeding 

on behalf of che Kansas City Southern Railroad ("KCS") which 

addresses the impacts of the proposed merger more broadly. My 

general conclusion i n tha t statement i s t h a t the anticompetitive 

e f f e c t s of the merger are unprecedented and are f a r greater than 

those of the Southern Pacific-Santa Fe merger, which the ICC 

denied, and th a t the merger as proposed by the Applicants should 

be denied. Many of the points I make i n tha t statement are also 

relevant t o the issues addressed here. 

My conclusions i n t h i s statement may be summarized as 

foll o w s : The merger as proposed by the Applicants w i l l cause a 

sub s t a n t i a l and unacceptable reduction i n competition i n the 

tr a n s p o r t a t i o n markets served by Tex Mex. Tex Mex, through i t s 

connection with SP at Corpus C h r i s t i , Texas, has provided 

c r i t i c a l competition t o UF tor t r a n s p o r t a t i o n of f r e i g h t between 

the United States and Mexico through the major r a i l gateway 

between the two countries at Laredo. The competition provided by 

the Tex Mex/SP independent a l t e r n a t i v e w i l l be l o s t or severely 

reduced i f the merger as proposed i s approved. The Applicants' 

proposal t o give trackage and haulage r i g h t s t o the Burlington 

-* 
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Northern Santa Fe System ("BNSF") to connect wi t h Tex Mex at 

Corpus C h r i s t i w i l l not adequately preserve the r a i l competition 

t h a t now e x i s t s f o r U.S.-Mexican t r a f f i c . Preserving vigorous 

competition i n t h a t market i s especially important, moreover, i f 

the two countries are to r e a l i z e the purpose and projecteo 

benefits of the North American Free Trade Agreement ("NAFTA"). 

The discussion e l u c i d a t i n g the foregoing conclusions i s 

organized as f o l l o w s : Section I I summarizes my general assessment 

of the competitive impact of the proposed merger i n l i g h t of the 

current s t r u c t u r e of U.S. r a i l industry, recent economic studies 

and the current regulatory environment (which i s discussed more 

f u l l y i n my statement f o r KCS) as t h a t assessment i s relevant t o 

the markets served by Tex Mex. Included i n Section I I i s a 

review and summary of the evidence presented i n my statement f o r 

KCS and i n other statements as t o why reduction of competition 

from 3-2 w i l l c o n s t i t u t e a serious competitive e f f e c t . Section 

I I I describes the competitive impact of the merger s p e c i f i c a l l y 

on the current market f o r t r a n s p o r t a t i o n of goods between the 

United States and Mexico. Section IV explains why trucks and 

other modes w i l l not ameliorate the competitive impact of reduced 

r a i l competition. Section V explains why the Applicants' 

settlement agreement with BNSF w i l l not make up f o r the loss of 

competition i n t h a t market caused by the loss of SP as an 

independent competitor. Section VI comments on the r e l i e f t h a t 

Tex Mex i s seeking i n i t s responsive a p p l i c a t i o n . 

-m 
-114-



I I . THE COMPETITIVE IMPACT OP THE PROPOSED MERGER: AN OVERVIEW. 

The economic deregulation t h a t has occurred i n the United 

States i n -he l a s t 20 years has largely s u b s t i t u t e d competition 

f o r government r e g u l a t i o n . However, the Surface Transportation 

Board ("STB" or "Board") i s now at a c r i t i c a l juncture w i t h 

regard t o preserving r a i l competition. 

The proposal f o r merger of the UP and SP not only has 

unprecedented p a r a l l e l e f f e c t s t h a t w i l l e l i m i n a t e r a i l 

competition i n many western markets, but i t w i l l also r e s u l t i n 

r a i l t r a n s p o r t a t i o n i n the e n t i r e west being dominated by two 

giant r a i l r o a d s , UP/SP and BNSF. In my opinion, i t i s essential 

t h a t the Board give the closest scrutiny t o t h i s and future 

mergers and exercise i t s power t o the f u l l e s t t o make sure t h a t 

they do not erode r a i l intramodal compf x t i o n . I f i t does not, 

much more aggressive economic regula* on of r a i l r o a d s w i l l be 

needed i n the f u t u r e t o p r o t e c t shippers. 

My statement f o r KCS d e t a i l s and q u a n t i f i e s the loss of 

competition t h a t the merger w i l l cause t o shippers presently 

served by two r a i l r o a d s , UP and SP, who w i l l be served only by a 

single r a i l r o a d a f t e r the merger. I have estimated the t o t a l 

1994 t r a n s p o r t a t i o n revenue from such shippers t o be 

The Applicants' settlement agreement with BNSF 

(hereafter "BNSF Settlement") w i l l only p a r t i a l l y ameliorate t h i s 

harm. Only approximately the t r a f f i c of these 2-
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t o - 1 shippers w i l l receive access from BNSF under the 

settlement.-^ Thus, contrary to the Applicants' claims, even 

with the BNSF settlement, many shippers w i l l go from two 

ra i l r o a d s to one r a i l r o a d with respect t o t h e i r t r a f f i c . Where 

BNSF does receive access, serious questions have been raised with 

regard to the e f f i c a c y of t h i s s o l u t i o n . 

The merger w i l l also cause shippers i n many markets 

throughout the West t o go from three r a i l r o a d s t o two r a i l r o a d s . 

These 3-to-2 impacts of t h i s merger are enormous. I have 

q u a n t i f i e d those impacts i n my KCS statement at $ 

The BNSF Settlement Agreement provides r e l i e f t o only a small 

f r a c t i o n of these shippers. 

Contrary t o Applicants' arguments, reducing shippers' 

competitive a l t e r n a t i v e s from tnrr.e r a i l r o a d s t o two r a i l r o a d s 

w i l l r e s u l t i n a very substantial loss of competition f o r those 

shippers. I discuss the evidence and l i t e r a t u r e supporting t h a t 

conclusion as w e l l as the arguments and evidence c i t e d by 

Applicants' witnesses i n d e t a i l i n my KCS statement. Without 

repeating t h a t discussion, I would note here f o r emphasis t h a t 

the Department of Ju s t i c e ' Merger Guidelines, which are applied 

t o consolidations of v i r t u a l l y every other industry i n the 

country, recognize t h a t reducing the number of firms i n a market 

from three t o two w i l l generally r e s u l t i n s u b s t a n t i a l and 

The BN Settlement provides access t o shippers with an 
of revenues, based on 1994 data. 

Howf.'ver, many shippers definec as 2-1's by applicants are npt 2-
I's based on my market d e f i n i : i o n . 
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unacceptable loss of competition. Also, as part of the abundant 

empirical evidence supporting that proposition, I would note 

p a r t i c u l a r l y the Department of Defense data analyzed by KCS 

Witness Ploth which shows i n the most concrete and dramatic 

fashion the be n e f i t s of having three independent r a i l r o a d s — UP, 

SP and BNSF — competing for a shipper's t r a f f i c , and which shows 

exactly how much more DOD would have had t o pay f o r r a i l 

t r a n s p o r t a t i o n i f SP had not been an independent competitor. 

Although Applicants have acknowledged a problem when 

competitors are reduced from two t o one, they argue t h a t there 

w i l l be no anti c o m p e t i t i v e impact i n 3-2 markets. This assertion 

rests on four main arguments. F i r s t , they assert t h a t c o l l u s i o n 

i s d i f f i c u l t i n the r a i l r o a d industry. Second, there are many 

instances of e f f e c t i v e competition between two r a i l r o a d s . Third, 

while i n general three r a i l r o a d s may compete more vigorously than 

two, i n t h i s instance stronger competition would be provided by 

BNSF and a merged UP/SP than between the current behemoth BNSF, 

the allegedly overmatched UP, and the allegedly weak SP. Fourth, 

the applicants argue th a t the economic evidence on 3-2 impacts 

has no v a l i d i t y . These arguments are rebutted i n d e t a i l i n my 

KCS statement, but I would also l i k e t o b r i e f l y summarize 

important evidence on t h i s point from other sources. 

A p e r t i n e n t s t a r t i n g point i s a quote from Applicants' own 

Witness Robert W i l l i g i n a 1983 a r t i c l e w i t h J. Ordover: 

The view t h a t a reduction i n the number of firms 
f a c i l i t a t a s --^ordinated u«̂ s of assets among the 
incumbent firms i s a rock upon which much of i n d u s t r i a l 
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economics has been b u i l t . Consistent with t h i s view i s 
the economic theory underlying the Guidelines: t h a t the 
main e v i l of h o r i z o n t a l mergers i s t h e i r p o t e n t i a l of 
f a c i l i t a t i n g o l i g o p o l i s t i c cooperation, leading t o 
elevated prices and resource misallocation. 

J. Ordover and R. W i l l i g , "The 1982 Department of Jus t i c e Merger 

Guidelines: An Economic Assessment, 71 Cal L. Rev. 535, 552 

(1983) . 

In a statement submitted i n t h i s case on behalf of KCS, 

Professor Lawrence White, former Chief Economist of the A n t i t r u s t 

D i v i s i o n of the U.S. Department of Justice, also points out th a t 

economic theory and many empirical studies demonstrate t h a t 

reduction i n the number of competitors i n markets w i t h few 

competitors w i l l usually seriously reduce competition. His 

comments are d i r e c t l y p e r t i n e n t to Tex Mex's a p p l i c a t i o n and 

warrant c i t i n g at length. He states: 

From v i r t u a l l y a l l perspectives and approaches, 
microeconomics theory strongly indicates t h a t , when 
entry i s d i f f i c u l t and the number of s e l l e r s i s 
r e l a t i v e l y small, the market place outcome w i l l be 
i n f e r i o r t o t h a t yielded by a compe\.itive s t r u c t u r e . 
Only f o r the very specialized case where a l l s e l l e r s i n 
the market have uniform cost structures and i d e n t i c a l 
product o f f e r i n g s and they focus s o l e l y on p r i c e as a 
s t r a t e g i c variable are entry conditions and the number 
of s e l l e r s (beyond one) i r r e l e v a n t . This near-universal 
conclusion t h a t numbers matter when s e l l e r s are few has 
an important c o r o l l a r y f o r merger analysis: The 
decrease i n the number of s e l l e r s i n the market t h a t 
follows from a merger w i l l have an adverse e f f e c t on 
the market place outcome, and the adverse e f f e c t w i l l 
be greater when the i n i t i a l number of s e l l e r s i s fewer. 
As w i l l be clear from the discussion t h a t f o l l o w s , 
these conclusions are strongly applicable t o the 
proposed UP-SP merger. (Pages 11-12) 

The r^'5'^^'~'ti-nr of the previ'^us section have been 
subject t o extensive empirical t e s t i n g . Many dozens of 

-118-



studies of a large number of indu s t r i e s have found t h a t 
s e l l e r concentration a f f e c t s marketplace outcomes i n 
the ways predicted by the basic oligopoly theories 
o u t l i n e d above. (Seller concentration e i t h e r the 
percentage of the sales i n the market t h a t are 
accounted f o r by the leading four s e l l e r s , or a more 
comprehensive concentration measure, such as the 
Herfindahl-Hirschman Index ["HHI' ] — i s almost always 
used as a proxy f o r the fewness concept developed 
above. The r a t i o n a l e f o r using s e l l e r concentration 
f o l l o w s the same logi c as the 'dominant s e l l e r ' 
construct o u t l i n e d above: I f there are s e l l e r s w i t h 
small market shares, who are r e s t r i c t e d i n t h e i r 
a b i l i t y t o expand t h e i r sales, then a simple count cf 
s e l l e r s would be misleading as t o the p o s s i b i l i t i e s of 
o l i g o p o l i s t i c coordination; a measure th a t focuses on 
the shares of the leading s e l l e r s w i l l more l i k e l y 
capture the p o s s i b i l i t i e s of o l i g o p o l i s t i c 
coordination.) 

The studies f i n d t h a t , holding other things constant, 
higher levels of s e l l e r concentration tend t o be 
associated w i t h higher p r o f i t rates and higher prices. 
These empirical findings hold true f o r markets where 
the buyers are i n d u s t r i a l customers, as w e l l as f o r 
markets where the buyers are f i n a l consumers. Studies 
also show t h a t innovation tends to be slower where 
s e l l e r concentration i s at high l e v e l s , t h a t auction 
markets (e.g., the auctions t h a t the U.S. Government 
holds w i t h respect to natural resources, such as o i l -
d r i l l i n g r i g h t s ) where there are fewer bidders tend t o 
y i e l d higher prices, and where prices have been f i x e d 
by r e g u l a t i o n , t h a t fewer s e l l e r s i n a market tend t o 
b r i n g lesser l e v e l s of q u a l i t y - v a r i e t y . 

Prices (rates) i n r a i l r o a d markets (post 1980) have 
been subjected t o s i m i l a r empirical t e s t s . Again, the 
r e s u l t s are consistent with the theory: Holding 
constant other f a c t o r s , markets (routes) t h a t have 
higher r a i l c a r r i e r concentration levels tend t c have 
higher rates. (Pages 12-14) 

These views are echoed i n the report of William Tye, who was 

asked by the Railroad Commission of Texas to assess the 

conso l i d a t i o n . His report i s included as .^ippendix A of the 

Railroad Commission's recent report. In that r e p o r t , Mr. Tye 

states: 
~m 
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The economic l i t e r a t u r e on the economics of the r a i l 
i ndustry and U.S. industry i n general has addressed the 
issues of competition and concentxation on numerous 
occasions. The consensus can be r e a d i l y summarized: 
Concentration matters and i t has an independent 
e l e v a t i n g e f f e c t s on p r i c e , apart from the 'character 
of r i v a l r y . " (Page 10). 

More recently, e f f o r t s have been made vo focus on the 
nexus between p r ices and concentrat.ron. In one of the 
more ambitious e f f o r t . ^ , Leonard W. Weiss and h i s 
associates looked at the r e l a t i o n s h i p s i n a wide 
v a r i e t y of in d u s t r i e s (including r a i l r o a d s ) and 
concluded t h a t concentration does indeed tend t o ra i s e 
p r i c e . 

This b e l i e f form.s the basis f o r the Department of 
Justice and Federal Trade Commission approach t o 
a n t i t r u s t . Tne Guidelines specify a n a l y t i c approaches 
fo r d e f i n i n g relevant markets, measuring concentration, 
and i d e n t i f y i n g mergers t h a t might produce t r o u b l i n g 
increases i n concentration. I t i s safe to say t h a t the 
Guidelines focus on objective measures of market 
s t r u c t u r e such as concentration, b a r r i e r s t o entry, 
etc. and not "conjectures" over behavioral phenomena 
such as "the character of r i v a l r y . " 

The economic l i t e r a t u r e does not provide any r e l i a b l e 
bases f o r f i n d i n g t h a t a change i n the "character of 
competition" could trump a reduction i n numbers and an 
increase i n concentration. (Pages 13-14) 

As I now discuss, the anticompetitive impacts are 

p a r t i c u l a r l y severe w i t h respect t o tr a n s p o r t a t i o n markets served 

by Tex Mex. 

I I I . COMPETITIVE IMPACTS ON U.S.-MEXICO TRANSPORTATION 

The anticompetitive e f f e c t s of the UP/SP merger w i l l be 

p a r t i c u l a r l y harmful i n the market f o r t r a n s p o r t a t i o n of goods 

between the United States and Mexico. In the f i r s t place, as 

c l e a r l y documented i n my KCS statement, the f a c t s are sharply at 

odds wit h the Applicants' c h a r a c t e r i z a t i o n of UP, SP, and BNSF 
•f 
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competition, who would have us believe t h a t BNSF i s omnipotent 

and omnipresent, while UP struggles to compete and SP i s non

e x i s t e n t . On the contrary, there are many, many markets i n which 

UP and SP are the Num.ber One and Twc competitors, and thus 

provide the main competition for shippers, w i t h BNSF much less 

e f f e c t i v e . Also, SP has a strong market share i n many markets. 

Whatever i t s f i n a n c i a l p o s i t i o n , SP i s c l e a r l y a s i g n i f i c a n t and 

e f f e - t i v e competitor i n many r a i l markets. Therefore, there are 

many markets where UP and SP are c l e a r l y the most e f f e c t i v e 

competitors, with BNiF r e l a t i v e l y weak. 

Moreover, the importance of SP i n s t i m u l a t i n g r i v a l r y i n the 

Western r a i l market goes we l l beyond i t s market share. Tex Mex 

witness Joseph Ellebracht, who worked for 14 years i n marketing 

f o r SP, shows t h a t SP has been a strong competitor i n many 

markets, p a r t i c u l a r l y with respect to price competition. Many 

other statements being submitted i n t h i s case show the same 

t h i n g . 

The market f o r r a i l t r a nsportation of goods between the 

United States and Mexico i s a market i n which SP has been a 

p a r t i c u l a r l y strong competitor and has had a s u b s t a n t i a l market 

share. Mr. Ellebracht shows that SP's market share i n 1994 was 

approximately of tha t market and t h a t SP and UP 

together account f o r approximately . SP also has a 

large sales force i n Mexico marketing i t s services there 

aggressively, i n contrast to BNSF. Mr. Ellebracht also shows 

t h a t i n 1994, before t h e i r merger, BN and Santa Fe together had a 

-* 
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percent share of t h i s market and that BNSF i s l i k e l y to 

continue to have a f t e r the UPSP 

merger, even wit h the trackage r i g h t s the Applicants propose to 

give i t . 

I n the market f o r r a i l t r a n s p o r t a t i o n between the United 

States and Mexico, th e r e f o r e , the e f f e c t s of the merger w i l l be 

much closer t o a 2 - t o - l reduction than a 3-to-2 reduction. 

Although BNSF w i l l be a t h e o r e t i c a l competitor, i t w i l l be a very 

minor and i n e f f e c t i v e one. I n any market so l a r g e l y dominated by 

one r a i l r o a d — i n t h i s case UPSP — i t i s very u n l i k e l y that 

BNSF would invest the resources i n terms of equipment, marketing 

personnel and i n f r a s t r u c t u r e s u f f i c i e n t t o make i t a s i g n i f i c a n t 

competitive r e s t r a i n t on the dominant f i r m . 

That i s p a r t i c u l a r l y so i n t h i s market f o r several reasons. 

F i r s t , i n t h i s market the Laredo gateway dominates by f a r because 

of i t s i n f r a s t r u c t u r e and other advantages described by Mr. 

Ellebracht, and UP and SP con t r o l v i r t u a l l y a l l of the t r a f f i c 

moving through t h i s gateway. As also discussed by Mr. 

Ellebracht, although the BNSF Settlement would give BNSF access 

to t h i s gateway via a connection with the Tex Mex at Robstown, 

Texas, th a t access i s v i a trackage r i g h t s over a route t h a t i s 

s i g n i f i c a n t l y more congested and, f o r many movements, 

s i g n i f i c a n t l y more c i r c u i t o u s than the route t h a t SP c u r r e n t l y 

owns, controls and operates over. And while BNSF w i l l also get 

access via the same route t o Brownsville, which handles much less 

(but not an i n s i g n i f i c a n t amount) of the U.S.-Mexico r a i l t r a f f i c 
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than Laredo, BNSF does not even intend t o operate i t s own t r a i n s 

t o that gateway. Instead, i t has stated i t s i n t e n t i o n t o have 

UPSP move any BNSF cars to Brownsville v i a the haulage r i g h t s i t 

has under the BNSF Settlement Agreement (BNSF-l, Owen V.S. at 

23). To me, th a t suggests tha t BNSF does not plan t o devote much 

energy or resources t o competing i n t h i s market. 

The foregoing conclusions are strongly supported by over 80 

statements from shippers that are being f i l e d w i t h Tex Mex's 

responsive a p p l i c a t i o n . These statements document the 

competitive harms t h a t the merger w i l l cause t o them. 

S p e c i f i c a l l y , many shippers demonstrate the s i g n i f i c a n t b e nefits 

they have received from the compftition between UP on the one 

hand and SP-Tex Mex on the other. They also show the importance 

of the Laredo gateway as the best gateway f o r U.S.-Mexican r a i l 

t r a f f i c . The f o l l o w i n g excerpts are i l l u s t r a t i v e : 

The Laredo/Nuevo Laredo gateway i s a primary route f o r 
shipments between the two countries f o r the m a j o r i t y of 
i n t e r n a t i o n a l t r a f f i c . This gateway possesses the 
strongest i n f r a s t r u c t u r e of customs brokers. I t often 
provides the shortest routing between major Mexican 
i n d u s t r i a l and population centers and the Midwest and 
Eastern United States. 

Our Company depends on competition to keep prices down 
and to spur improvements i n products and services. For 
many years. Union P a c i f i c and Southern P a c i f i c have 
competed f o r our t r a f f i c via Laredo, r e s u l t i n g i n 
substantial cost containment opportunities and a number 
of service innovations. Tex Mex has been Southern 
Pacif i c ' s partner i n reaching Laredo i n competing w i t h 
Union P a c i f i c , as Southern P a c i f i c does not reach 
Laredo d i r e c t l y . (L. B. Foster Company) 
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The Mexico shipments p i i m a r i l y gc through Laredo w i t h 
occasional loads going t.irough Brownsville and El Paso. 
The .'..aredo gateway provices the shortest, most d i r e c t 
r o u t i n g between the f e r t i l i z e r production points along 
the U.S. Gulf Coast a.nd t i e Mexican a g r i c u l t u r a l 
centers. 

Our shipments through Laruao o r i g i n a t e from f e r t i l i z e r 
plants served by the Union P a c i f i c as w e l l as from 
other plants served by Southern P a c i f i c , ATSF and other 
r a i l l i n e s . Ship.Tients o r i g i n a t i n g on the Southern 
P a c i f i c reach Laredo v i i the TexMex Railway segment 
from Corpus C h r i s t i to Laredo. In the past, f r e i g h t 
rates over both the Unicn P a c i f i c system and the 
Southern Pacific/IexMex system have been competitive. 

Laredo i s the best crossover point i n t o Mexico f o r our 
shipments. Border delays are ninimai and t r a n s i t times are 
reasonable over t h i s gateway. .Moving the f e r t i l i z e r s i n t o 
marketplace e f f i c i e n t l y i s an important issue f o r our 
company. Consequently, we are concerned about the loss of 
the SP/TexMex route t o Laredo. ( W i l b u r - W i l l i s Company) 

Our company i s a major user of domestic and 
i n t e r n a t i o n a l r a i l t r a n s p o r t a t i o n to move our products. 
The Laredo/Nuevo Laredo gateway i s one of the primary 
routes f o r shipments between the two countries f o r the 
majo r i t y of i n t e r n a t i o n a l t r a f f i c . This gateway 
possesses the strongest i n f r a s t r u c t u r e of customs 
brokers. I t also provides the shortest r o u t i n g between 
major Mexican i n d u s t r i a l and population centers and the 
Midwest and Eastern United States. 

We have supported the UP/SP merger but fear t h a t our 
competitive a l t e r n a t i v e s , i f not eliminated, w i l l be 
seriously reduced via the Laredo gateway. (Pope & 
Talbot, Inc.) 

I n t e r n a t i o n a l Paper i s very concerned th a t reduced 
competition as a r e s u l t of the proposed merger of 
Southern P a c i f i c (SP) and Union P a c i f i c (UP) v / i l l have 
serious consequences for I n t e r n a t i o n a l Paper Company. 
...A merger of Union P a c i f i c and Southern P a c i f i c w i l l 
s e r i o u s l y reduce, i f not e f f e c t i v e l y eliminate, our 
competitive a l t e r n a t i v e s via the Laredo gateway and 
negatively impact our a b i l i t y t o market our products i n 
Mexico. ( I n t e r n a t i o n a l Paper Company) 
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I n OU" experience, more r a i l competition produces lower 
f r e i g h t rates. As an 'ixample, the UP and the SP, who 
have competed for our t r a f f i c out of Arkansas, have 
lowered rates to maintain our business. .lowever, i f tne 
merger i s approved, wt: expect rates to gc up and 
service to decline. (Idaho Timber Corpora•lion) 

Our company favors the Laredo/Nuevo Laredo gateway on 
r a i l shipments moving t o and from Mexico. Th-s gateway 
possesses a high concentration of customs brokers t o 
f a c i l i t a t e t r a f f i c moving across the border. We believe 
t h a t the SP and TexMex have moved our product over 
Laredo/Nuevo Laredo very e f f e c t i v e l y , and we are 
concerned about the loss of competition that w i l l occur 
when the UP and SP are merged. Our export t r a f f i c w i l l 
become captive t o the combined UP-SP system. (BHP 
Copper Company) 

We have been s a t i s f i e d w i t h the Laredo gateway. The 
strong concentration of brokers there serves t o 
expedite our t r a f f i c through the border crossing. 
(Badger Mining Corporation) 

Volkswagen of America has previously supported the 
UP/SP merger with a v e r i f i e d statement with the proviso 
t h a t competition not be eliminated, especially i n t o and 
out of Mexico. (Volkswagen of America) 

Moreover, given the expectation t h a t , with NAFTA, trade 

between the U.S. and Mexico w i l l escalate i n the f u t u r e , the 

reduction of r a i l competition w i l l have even greater impacts down 

the road. The impacts are l i k e l y t o be p a r t i c u l a r l y harmful t o 

the movements ol U.S. grain t o Mexico which NAFTA i s expected t o 

stimulate. Global Grain Company, f o r example, i s a m.ajor 

exporter of grain to Mexico which depends heavily on US-SP 
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competition on the Tex Mex. I t s statements s p e c i f i c a l l y d e t a i l s 

i t s corcerns about the UP/SP merger: 

Our company o r i g i n a t e s most of i t s grain during the 
harvest i n South Texas and shipy i t to Mexico during 
i t s peak demand season. Thanks to the NAFTA t r e a t y , 
dem.vnd i n Mexico i s growing and w i l l continue t o grow 
s t e a d i l y i n the coming years. 

One w i l l t h i n k t h a t thanks -.o i t s proximity t o Mexico 
the South Texas grain producers and exporters w i l l 
l o g i c c l l y be the ones t o benefit r.oyt from such demand. 
I r o n i c a l l y , due t o i t s short distance or "short haul" 
to Mex. CO, the Union P a c i f i c Railroac' and the Southern 
P a c i f i c Railroad refuse to se.rvi.ce t h . i i r own l i n e 
elevators w i t h r a i l cars d u r i r g harvest and Mexican 
peak buying season. Instead, they give preference t o 
the M.i J West g r a i n , "long haul shippers over the South 
Texas shippers. Thus, making i t d i f f i c u l t f o r the South 
Texas exporters t o compete or service t h e i r Mexico 
business. 

The only r a i l a l t e r n a t i v e available f o r the South Texas 
shipper i i ; the Tex Mex Railroad. I t i s t o t a l l y 
committed i n supplying cars from the Corpus C h r i s t i -
Laredo gram b e l t area to Mexico. In a d d i t i o n t o 
serving i t s short l i n e customers r.o the Laredo export 
market, the Tex Mex Railroad has been able t o give us 
acces.'s t o Mid West grain r a i l cars (when grai n i s 
unavailable i n South Texas)- through i t s Corpus 
Cnristi-Laredo connections with the Souther P a c i f i c -
Burlington Northern Santa Fe Railways. This gives us an 
opportunity t o o r i g i n a t e grain i n the Mid West when the 
Union P a c i f i c r a i l car pool or quota to Mexico has been 
exhausted or simply when the UP cars are not a v a i l a b l e 
to ship to Mexico. 

I f the UP-SP merger goes through, i t threatens t o 
eliminate t h i s competition and thus jeopardize the 
t r a f f i . . ; service and the supply of r a i l cars a v a i l a b l e 
to the Mexican market. 

A recent U.S. Department of Agriculture report also notes 

t h a t adequate r a i l service f o r movement of U.S. export grain w i l l 

become increasingly important as Mexico p r i v a t i z e s i t s r a i l 

system. (K.A. Klindworth and A. J. Martinsen, "Shipping U.S. 
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Grain t o Mexico," A g r i c u l t u r a l Marketing Service, U.S. Department 

of A g r i c u l t u r e , September, 1995). This report states: 

[F]uture patterns of U.S.-Mexico grain trade w i l l be 
influenced g r e a t l y by improvements i n r a i l service 
which r e s u l t on the Mexican side of the border from 
p r i v a t i z a t i o n of the Mexican r a i l system. Overall 
improvement i n r a i l service south of the border i s 
l i k e l y to s i g n i f i c a n t l y increase the v i a b i l i t y cf 
overland d e l i v e r y of U.S. grain i n t o Mexico versus 
other d e l i v e r y a l t e r n a t i v e s and other sources of 
i n t e r n a t i o n a l supply. The Mexican Government i s 
encouraging such improvements i n Mexican r a i l service 
by p r i v a t i z i n g the Mexican r a i l system through the 
granting of long-term operating concessions t o 
successful bidders, (p. i x ) . " 

Past p r i c i n g by the FNM has discouraged overland 
movement from the border r e l a t i v e t o movements from 
Mexican ports, has i n h i b i t e d e f f i c i e n c y improvements i n 
unloading capacity w i t h i n Mexico, and has subsidized 
the import movements of corn r e l a t i v e t o other grains. 
Overall improvem.ent i n r a i l service south of the border 
i s l i k e l y to s i g n i f i c a n t l y increase the v i a b i l i t y of 
overland d e l i v e r y of U.S. grain i n t o Mexico versus 
other d e l i v e r y a l t e r n a t i v e s and other sources of 
i n t e r n a t i o n a l supply. The Mexican Government i s 
encouraging such improvements i n Mexican r a i l service 
wit h a p r i v a t i z a t i o n of the Mexican r a i l system through 
the o f f e r i n g of operating concessions (p. 71)." 

Many other Tex Mex shippers have also expressed t h e i r 

i n t e n t i o n s of b u i l d i n g t h e i r presence i n t h i s market and moving 

more t r a f f i c to or from Mexico i n the f u t u r e : 

I f e e l i t i s very important to protect economical 
access to i n t e r n a t i o n a l trade routes and should not be 
jeopardized when the f u t u r e prosperity of both 
countries depends so strongly on i n t e r n a t i o n a l trade. 
(Pope & Talbot, Inc.) 

Cascade i s p r o j e c t i n g growth i n shipments moving from 
Mexico i n t o the United States. Currently, we move 
between 50 and 75 cars of wood annually from Mexico 
over the Laredo gat-way t o v?>-iovis U.S. dpst i nat-.ns 
v i a TexMex-Corpus C h r i s t i , TX-SP. This route has 
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provided our company w i t h competitive rates and 
service. In the near f u t u r e we would l i k e t o begin 
moving product from various points i n the U.S. t o 
Laredo f o r transfer from r a i l to truck f o r d e l i v e r y 
i n t o Mexico. This would open up the p o s s i b i l i t y of 
backhauling our cars from Laredo to the Eastern U.S. 
Obviously, we are looking f o r optimum u t i l i z a t i o n of 
our equipment and would l i k e to continue t o have 
several r a i l r o a d s competing f o r our business. (Cascade 
Warehouse Company) 

Our company plans to extends i t s reach i n t o Mexico. 
Within s i x t o twelve months, we plan t o begin moving 
Mexican pine from points w i t h i n Mexico i n t o the U.S. We 
believe t h a t the Mexican pine can be marketed i n the 
•lidwestern and Southeastern U.S, Although we c u r r e n t l y 
do not ship via r a i l from Mexico (we have conducted one 
t e s t shipment via t r u c k ) , we believe t h a t r a i l could be 
a less expensive option versus trucks i n t h i s market. 
(Idaho Timber Corporation) 

Much of our t r a f f i c moves from warehouse t o warehouse 
and thus i s p a r t i c u l a r l y sensitive t o t r a n s i t times. We 
believe t h a t the l o g i c a l and economical way t o move our 
business should be on the r a i l r o a d s , (Hudson Foods, 
Inc.-Turkey Division) 

The Mexico market provides great p o t e n t i a l f o r the expansion 
of Procter and Gamble's products. Again, the reduction i n 
av a i l a b l e c a r r i e r s i n t o and out of Mexico does not f i t w i t h 
t h i s emerging opportunity. We therefore recommend the 
Surface Transportation Board r e j e c t the Union P a c i f i c ' s 
a c q u i s i t i o n request stated i n Docket #32760. (Procter and 
Gamble) 

IV. FOR THE COMMODITIES AT ISSUE HERE, TRUCK AND WATER WILL BE 

INEFFECTIVE ALTERNATIVES FOR MAN̂  SHIPPERS 

Although truck and water play an important r o l e o v e r a l l i n 

t r a n s p o r t a t i o n of goods between U.S. and Mexico, many shippers of 

many commodities are dependent upon r a i l competition f o r 
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competitive t r a n s p o r t a t i o n options. In his statement, Mr. 

Ellebracht shows the 2 3 largest commodities by volume handled by 

r a i l through Laredo and the average distance f o r each commodity 

shipped between Laredo and the U.S. o r i g i n or d e s t i n a t i o n . For 

the types of commodities involved and the distances involved 

(which do not ever include the Mexican p o r t i o n of the moves), I 

f u l l y agree wit h Mr. Ellebracht t h a t neither truck nor water 

carriage are a l t e r n a t i v e s t h a t would provide f o r most shippers an 

e f f e c t i v e r e s t r a i n t on r a i l prices i n the absence of r a i l - t o - r a i l 

competition. 

Grain i s the most important commodity, and there i s w e l l -

established evidence as to the ineffectiveness of trucks f o r the 

long-haul movements of t h i s commodity, as indicated by the recent 

Klindworth and Mortinsen report f o r USDA, c i t e d e a r l i e r : 

I n the United States, semi-tractor t r a i l e r combinations 
are t y p i c a l l y used f o r r e l a t i v e l y short-distance 
movements of bulk grain from the f i r s t c o l l e c t i o n point 
t o processing plants and subterminal and terminal 
markets. Occasionally, trucks are also used f o r the 
movement of g r a i n from nearby producing areas to U.S. 
ports f o r export, (p. 29) 

Overland truck d e l i v e r y i s a viable a l t e r n a t i v e f o r the 
movement of U.S. grain i n t o Mexico under two general 
circumstances: (1) where U.S. production areas are near 
the border and the Mexican demand i s composed of a 
large number of smaller firms without r a i l service, and 
(2) where a Mexican grain demand ex i s t s immediately 
across the border and border r a i l f a c i l i t i e s are e i t h e r 
not present or are inadequate. (p. 30) 

While water i s an option f o r many shippers, t h a t option also 

has l i m i t a t i o n s , as noted i n the same USDA repo r t : 
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Between 1990 and 1994 51% of U.S, grain exports to 
Mexico were via water. This number varies 
s i g n i f i c a n t l y by commodity. Most of t h i s t r a f f i c has 
been via Gulf Ports, although Mexico's P a c i f i c Coast 
ports have superior vessel d r a f t and nat u r a l harbors, 
(p. 49) 

Due to the d r a f t lim.itations and to the short distances 
from the U.S, Gulf g r a i n export elevators, the vessels 
s e r v i c i n g the Mexican Gulf ports tend to be small 
, , . b u i l t i n the early 1970's or before. Normally, these 
bulk c a r r i e r s do not have the e f f i c i e n t discharge gear 
fcranes) of the l a t e r class of larger bulk c a r r i e r s , 
and discharge rates f o r these vessels are low.,. (p. 
51) 

Other than the discharge c a p a b i l i t i e s at p o r t , inland 
d i s t r i b u t i o n i s perhaps the most c r i t i c a l component of 
moving grain i n t o Mexico via maritime routes. While 
maritime vessel i s generally the lowest cost m.ode of 
tran s p o r t i n g bulk commodities, the e f f i c i e n c i e s of 
maritime t r a n s p o r t a t i o n can be l o s t by the slow 
discharge at port or by the lack of adequate inland 
transport capacity. ,,,especially ,,.where several 
ports r e l y e n t i r e l y on truck for inland d i s t r i b u t i o n 
and where the n a t i o n a l r a i l system i s capacity-
constrained, (p. 56) 

Two studies by James M. McDonald contain s i g n i f i c a n t 

evidence as t o the harmful impact on r a i l rates f o r a g r i c u l t u r a l 

commodities from reduction i n r a i l c o m p e t i t i o n . ^ One study, 

using 1983 data f o r shipments of corn, soybeans and wheat, 

performs regressions t o ascertain the r e l a t i o n s h i p between rates 

and r a i l competition. A second study draws on data from 1981-

1985 regarding g r a i n shipments. MacDonald has provided a 

statement i n t h i s case thoroughly and completely r e b u t t i n g the 

^ McDonald, James M., "Competition and Ra i l Rates f o r the 
Shipment of Corn, Soybeans, and Wheat," Rand Journal of 
Economics, Vol. 18, 1987; and McDonald, James M., "Railroad 
Deregulation, Innovation, and Competition: Effects of the 
Staggers Act or Grain Transportation," Journal o f I.̂ .w and 
Economics, Vol. 32, A p r i l 1989, pp. 63-95. 
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c r i t i c i s m s of his work by Applicant's witness W i l l i g . His 

statement includes the following comments: 

In h i s "tatement. Professor W i l l i g (pp. 570-572) argues 
t h a t my f i n d i n g of a strong connection between the 
Herfindahl index of r a i l r o a d concentration and r a i l r o a d 
prices probably r e f l e c t s the influence of monopoly: "Of 
course i t might be the case tha t concentration does 
matter p o s i t i v e l y f o r price, but the f i n d i n g of the 
s t a t i s t i c a l c o r r e l a t i o n would not r e l i a b l y prove i t , 
because the c o r r e l a t i o n would be i n evidence j u s t from 
the monopoly e f f e c t , regardless of the behavior of the 
three t o two cases" (p. 571). 

However, I s p e c i f i c a l l y considered Professor W i l l i g ' s 
question i n my 1991 publication (4). The l a t e professor 
Leonard Weiss asked me to summarize my 1987 a r t i c l e , 
and add several new b i t s of information, f o r the w e l l -
.known book t h a t he edited. Concentration and Price (MIT 
Press, 1991) . Or.3 of the things th a t Professor Weiss 
asked me t o do was to reestimate my equations without 
observations from monopoly d i s t r i c t s . His l e t t e r 
explained t h a t he wanted to know whether the r e s u l t s 
were driven by monopoly, or also held as one moved from 
three t o two s e l l e r s ; that i s , he had p r e c i s e l y the 
same question i n mind as Professor W i l l i g . I n my 
a r t i c l e f o r t h a t book ("Concentration and Railroad 
P r i c i n g " ) , I summarize the d i s t r i b u t i o n of estimated 
Herfindahl indexes and r a i l r o a d numbers across 
d i s t r i c t s , and report the e f f e c t s of dropping 
observations from monopoly d i s t r i c t s . I quote from that 
a r t i c l e (p2lO): "The regressions were remarkably 
s i m i l a r t o the o l d . Coefficient values and s i g n i f i c a n c e 
l e v e l s showed hnrdly any change at a l l . I n p a r t i c u l a r 
the c o e f f i c i e n t s on r a i l competition i n the corn and 
wheat samples each increased imperceptibly, t o -.283 i n 
corn and -.111 i n wheat (or changes of 0.001 and 
0.002). The degree of oligopoly appears t o matter, as 
does the t r a n s i t i o n t o monopoly." That a r t i c l e showed 
t h a t the r a i l r e s u l t s were not driven by the monopoly 
r e s u l t s , and t h a t the result s of the analysis remain 
the same, even when we exclude those l e a s t competitive 
markets. (Pages 11-13). 

In a d d i t i o n t o g r a i n , there are many other commodities 

involved i n U.S.-Mexico r a i l t r a f f i c . My statement f o r KCS 

discuGS'es the abund;»nt evidence showing the l i i a i t a t i o n s ,of truck 
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and water i n competing with r a i l f o r many of these commodities. 

Tex Mex's shippers transport a broad range of commodities, and 

t h e i r statements r e f l e c t t h e i r dependence on r a i l to move those 

commodities. For example: 

Eagle Picher i s a manufacturer of Diatomaceous Earth 
products which are p r i m a r i l y used i n the f i l t r a t i o n , 
f i l l e r , and absorbent markets. We have been a 
s i g n i f i c a n t r a i l r o a d customer f o r nearly 50 years, 
shipping approximately 1250 cars per year and 
generating an annual revenue of over $6,000,000 to the 
SP and UP combined. (Eagle-Picher Minerals Inc.) 

Our company i s i n the business of exporting U.S. feed 
grai n commodities by r a i l to Mexico. (Global Grain Co.) 

S k i l l i s an advisor t o the Kansas Shippers Association 
which i s comprised of the UP-MP, SEE and SSW Shippers 
Groups. A t o t a l of 38 companies are involved i n these 
groups. The i n d i v i d u a l companies are shippers/receivers 
of a g r i c u l t u r a l products, lumber, cement, and p l a s t i c s . 
( S k i l l Transportation Consulting, Inc.) 

Badger Mining operates three mines i n Wisconsin, which 
produce s i l i c a sand, a s p e c i a l t y sand used i n the o i l , 
gas, foundry, glass, abrasive, and water f i l t r a t i o n 
i n d u s t r i e s . Badger Mining's three Wisconsin mines 
produce and ship by r a i l i n excess of 600,000 tons of 
s i l i c a sand ann a l l y to points throughout the United 
States, Canada, Mexico, South America, and the Far 
East. Badger Mining pays more than $6,000,000 per year 
i n r a i l f r e i g h t charges. (Badger Mining Corporation) 

L. B. Foster Company manufactures, fabricates and 
d i s t r i b u t e s s t e e l pipe and tabular products, railway 
track r a i l s and trackwork, s t r u c t u r a l s t e e l , and 
construction and highway products, wit h both national 
and i n t e r n a t i o n a l markets.(L.B. Foster) 

I am the T r a f f i c Manager of Kreher Steel Co. and have 
held t h a t p o s i t i o n for the past two years,. I am 
responsible f o r the movement of 50,000 net tons of 
s t e e l bars and b i l l e t s annually by r a i l , t ruck, and 
water t r a n s p o r t . (Kreher Steel Co.) 

Faremount Minerals ships via r a i l t o south Texas and 
Mexico p r i m a r i l y from Wedron ( s i l i c a sand) and Troy 
Grove (r"->ated sand) , IL. We move the sand to Laredo f o r 
export from Wedron via BN-Kansas City-UP and from Troy 
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Grove via UP d i r e c t . We also ship sand t o two r a i l - t o -
truck t r a n s f e r points located at Laredo and A l i c e , TX 
on the TexMex Railroad. (Fairmount Minerals, Ltd.) 

The company's major products are lumber, cedar fencing, 
trusses, laminates, treated lumber, hardwoods, 
sp e c i a l t y boards and lumber-related products. These 
products ship from our ten remanufacturing f a c i l i t i e s 
and from v a r i o ; m i l l s to a l l states i n the contiguous 
U.S. (Idaho . j r Corporation) 

BHP manu'dct'... copper rods ana cathode at several 
f a c i l i t i e . ; - .1 Nevada and Arizona. (BHP Copper Company) 

Many of these shippers provide s p e c i f i c d e t a i l s regarding 

the ineffectiveness of other modes f o r t h e i r p a r t i c u l a r shipping 

needs: 

Trucks cannot compete with the r a i l r o a d s f c r much of our 
business. We ship bulk loads over a aistance t h a t the 
r a i l r o a d s can handle at a s i g n i f i c a n t l y lower cost. 
Therefore, we cannot depend on truck competition t o replace 
the SP/TexMex on our business moving i n t o Mexico. (Wilbur-
E l l i s Company) 

Fundamental t o maintaining and growing business. 
I n t e r n a t i o n a l Paper Company depends on r e l i a b l e r a i l 
t r a n s p o r t a t i o n service at competitive prices. Because 
the distance from many of our f a c i l i t i e s t o our 
customers i n mexico exceeds 1,000 miles, r a i l 
t r a n s p o r t a t i o n i s the only viable mode of 
t r a n s p o r t a t i o n t h a t can be used to competitively place 
our products i n t h i s market. ( I n t e r n a t i o n a l Paper 
Company) 

Overall, we f i n d r a i l shipments t o be more cost 
e f f e c t i v e than trucks, especially over long distances. 
Therefore, trucks are not the best option from a p r i c e 
standpoint f o r our shipments moving from the Laredo 
gateway i n t o the U.S. (Cascade Warehouse Company) 

V. THE BNSI TRACKAGE RIGHTS WILL NOT BE AN EFFECTIVE 
ALTERNATIVE FOR THIS LOST COMPETITION. 
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The proposed s o l u t i o n by the Applicants t o the competitive 

harm w i t h regard t o U.S.-Mexico t r a f f i c i s the BNSF Settlement, 

providing BNSF trackage and haulage r i g h t s to connect w i t h Tex 

Mex at Corpus C h r i s t i . This i s an e n t i r e l y i n e f f e c t i v e remedy t c 

the competitive harm, f o r two reasons. F i r s t of a l l , since t h i s 

i s a 3-2 market, the fundamental harm i s a reduction of 

competition from three independent a l t e r n a t i v e s — U P , SF, and 

BNSF—to two—UP/SP and BN'̂ F. Providing a d d i t i o n a l access t o 

BNSF does nothing t o ameliorate the reduction of competitors from 

three t o two. 

Secondly, as I discussed e a r l i e r , although BNSF w i l l be a 

t h e o r e t i c a l second competitor i n the market, i t i s l i k e l y t o be a 

minor and ineffective one. Many of the shippers that have 

submitted statements support t h i s conclusion and express serious 

concerns about r e l y i n g on BNSF as a competitive s u b s t i t u t e f o r SP 

i n t h i s market. These included the f o l l o w i n g : 

Although these r a i l r o a d s have recently agreed t o give 
c e r t a i n trackage r i g h t s t o the new Burlington Northern 
Santa Fe Railroad, we do not believe the BNSF, as the 
only other major r a i l system remaining i n the Western 
United States, w i l l be an e f f e c t i v e competitive 
replacement f o r an independent Southern P a c i f i c on t h i s 
important route. (L. B. Foster Company) 

Our experience has been t h a t the Southern P a c i f i c has 
been much more aggressive f o r our business than e i t h e r 
the Burlington Northern or the ATSF. We are not c e r t a i n 
t h a t the BNSF route t o Laredo (which w i l l be made 
almost e n t i r e l y on trackage r i g h t s over the Union 
P a c i f i c system) w i l l be a competitive option f o r our 
business. However, we know t h a t the TexMex Railway i s 
committed to the Mexico market. We want the TexMex 
Railway t o continue t o bid aggressively f o r our 
business i n the f u t u r e . ( W i l b u r - E l l i s Company) 
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We understand t h a t some trackage r i g h t s were given t o 
the Burlington Northern Santa Fe Railroad, we do not 
believe the BNSF, as the only other major r a i l system 
remaining i n the Western United States, w i l l be an 
e f f e c t i v e competitive replacement f o r an independent 
Southern P a c i f i c on t h i s important route. (Pope & 
Talbot, Inc.) 

Although these r a i l r o a d s have recently agreed t o give 
c e r t a i n trackage r i g h t s to the new Burlington Northern 
Santa Fe Railroad, we do not believe the Burlington 
Northern Santa Fe Railroad i s f i n a n c i a l l y strong enough 
tc act as a r e a l a l t e r n a t i v e . Moreover, the Burlington 
Northern Santa Fe Railroad does not have the terminals, 
locomotives, crews, boxcars, etc. t o be able t o service 
t r a f f i c over anything but l i m i t e d distances outside i t s 
own system. Unfortunately, i t i s therefore q u i t e 
u n l i k e l y t h a t Burlington Northern Santa Fe Railroad 
w i l l be an e f f e c t i v e competitive replacement f o r an 
independent Southern P a c i f i c throughout the 4,000 plus 
miles of trackage r i g h t s / s a l e s involved i n t h e i r 
agreement wit h Union Pacific/Southern P a c i f i c a t any 
time i n the foreseeable future and of major concern 
here, c e r t a i n l y not on t h i s important route as w e l l . 
( I n t e r n a t i o n a l Paper Company) 

We are very concerned th a t the UP-Sp and BNSF w i l l 
d i v i d e up markets i n the Western U.S. instead of 
o f f e r i n g competitive rates and service. We have 
experienced t h i s phenomenon i n the Eastern U.S. where 
NS and CSXT have refused t o compete f o r our business i n 
several locations. The same condition could occur 
between the UP-Sp and BNSF. (Idaho Timber Corporation) 

F i n a l l y , we have looked at the BNSF route t o Corpus 
C h r i s t i (negotiated with the UP). In our opinion, t h i s 
a l t e r n a t i v e w i l l not provide d i r e c t r o u t i n g t o the 
border f o r our products. Consequently t h a t route does 
not represent a vi a b l e optior. f o r us. (BHP Copper 
Company) 

In the past the BN has not pursued our Mexico business 
aggressively. The BN has s e t t l e d f o r a shorthaul on 
t h i s business even though they serve our Fountain, 
Alabama plant. I t i s doubtful that the new route t h a t 
the Union P a c i f i c has negotiated with the BNSF t o 
Laredo, Tx via BNSF-Corpus C h r i s t i , TX-TM w i l l b e n e f i t 
my company. The BN route w i l l be almost e n t i r e l y on 
trackage r i g h t s . We fear t h a t t h i s route w i l l increase 
t r a n s i t times. That w i l l t r a n s l a t e i n t o l o s t sales, 
(Alabama River Pulp ""ompany. Inc.) 
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However, the BNSF has f a i l e d to show m.uch i n t e r e s t i n 
these business i n the past. After many discussions with 
the BNSF, we s t i l l do not have a route and ra t e to 
Mexico. Our conclusion has been th a t they are too big 
t o care about a small customer l i k e us. Consequently, 
our company would welcome more competition i n south 
Texas f o r our export business. (Hudson Foods, I n c -
Turkey Division) 

We believe t h a t the UP and the SP have been much more 
inte r e s t e d i n our Mexican business than the BN and the 
ATSF. The UP and SP have o f f i c e s i n Mexico, and have 
been committed t o developing markets there. In our 
experience, both the SP and SP get rate quotes from the 
Mexican r a i l r o a d . Then the UP and SP f u r n i s h the rates 
t o the receivers who hold the contracts and pay the 
f r e i g h t charges f o r the Mexican p o r t i o n of the move. 
This procedure has f a c i l i t a t e d our e f f o r t s t o be a 
player i n the Mexican market. To day, the BN and the 
ATSF have not offered t h i s type of service. I 
understand t h a t the UP has negotiated a new route w i t h 
the BNSF vi a BNSF-Corpus C h r i s t i , TX-TexMex. We are 
concerned t h a t t h i s route w i l l not be competitive. I t 
i s a longer route from our o r i g i n s , which t r a n s l a t e s 
i n t o higher t r a n s i t times and higher rates. And t h a t 
would make us noncompetitive i n the Mexican market. 
(Badger Mining Corporation) 

In a d d i t i o n , many public o f f i c i a l s and agencies have 

expressed concern about the serious anticompetitive impacts of 

the merger and the inadequacy of the BNSF Settlement and provide 

an e f f e c t i v e remedy. Of greatest relevance to Tex Mex and the 

markets th a t i t serves, I understand that the Texas Railroad 

Commission, the Texas Department of Transportation and the Texas 

Attorney General have concluded that the merger should be deniad 

unless the Applicants divest a number of SP l i n e s , i n c l u d i n g the 

l i n e s t h a t are the subject of Tex Mex's a p p l i c a t i o n . I also 

understand t h a t the Texas Railroad Commission, on behalf of the 

State of Texas, w i l l urge the Board, i f i t nevertheless approves 
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the merger and does not require divesture of those l i n e s , at 

least t o grant the r i g h t s sought by Tex Mex. 

VI. TRACKAGE RIGHTS CONNECTING TEX MEX WITH KCS IS AN 
APPROPRIATE REMEDY FOR THE COMPETITIVE HARM IN THE U.S.
MEXICO MARKET 

Larry Fields, Joseph Ellebracht and other Tex Mex 

witnesses have described i n more d e t a i l the trackage r i g h t s 

sought by Tex Mex t o permit Tex Mex t o connect wi t h the Houston 

Belt Terminal Railroad and the Port Terminal Railroad Association 

i n Houston and to connect with the KCS i n Beaumont. I concur 

with t h e i r view t h a t granting those r i g h t s would provide 

thousands of shippers i n the United States and Mexico wit h a 

t h i r d a l t e r n a t i v e r a i l route f o r the shipment of t h e i r goods 

between those countries, and thus preserve three competitive 

a l t e r n a t i v e s f o r t h i s very important market. Since two of those 

competitors, BNSF and Tex Mex, would s t i l l be serving the three 

p r i n c i p a l Mexican gateways—Laredo, and Brownsvillr. and Eagle 

Pa s s — l a r g e l y via trackage r i g h t s over UPSP, i t would s t i l l not 

be a complete s u b s t i t . i t e f o r the competition t h a t e x i s t s today i n 

th a t market, but i t would go a long way toward ameliorating the 

loss of competition t h a t would otherwise r e s u l t . 

Tex Mex's shippers share t h i s view. For example: 

We understand there i s an a l t e r n a t i v e t h a t w i l l 
preserve e f f e c t i v e competition f o r our t r a f f i c . TexMex 
has indicated a willingness to connect w i t h other 
c a r r i e r s v i a trackage r i g h t s t o provide e f f i c i e n t 
competitive routes. Trackage r i g h t s operating i n such a 
way as to allow TexMex to be t r u l y competitive are 
essential t o maintain the competition at Laredo th a t 
would otherwise be l o s t i n the merger. Thus I urge the 
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Surface Transportation Board t o correct t h i s loss of 
competition by conditioning t h i s merger w i t h a grant of 
trackage r i g h t s v i a e f f i c i e n t routes between Corpus 
C h r i s t i and these connecting r a i l r o a d s . (L.B. Foster 
Company) 

We ask th a t the Board grant trackage r i g h t s t o the TexMex 
Railway t o Houston and Beaumont, TX as a condition of the 
UP-SP merger. ...We believe that the trackage r i g h t s w i l l 
preserve competition i n t h i s c o r r i d o r which w i l l b e n e f i t 
companies and c i t i z e n s on both sides of the border. (Wilbur-
E l l i s Company) 

[W]e strongly support the Texas Mexican Railway' s 
ap p l i c a t i o n f o r trackage r i g h t s over the Union-Pacific-
Southern P a c i f i c Railroads i n t o the Houston switch 
d i s t r i c t . Our public warehouse i n Laredo, TX i s served 
by the Texas-Mexican Railroad. With the purchase of the 
Southern P a c i f i c RR by the Union P a c i f i c , a reduction 
i n competitive service from t h i s southwestern market 
w i l l develop. Permission to allow the Texas Mexican 
Railway t o serve t h i s market w i l l preserve competitions 
and w i l l enable us t o more e f f i c i e n t l y serve our 
Midwestern customers. (Kreher Steel Co.) 

In the f a t e f u l event the Commission sees f i t t o approve 
t h i s merger i n any form, the I n t e r n a t i o n a l Paper 
Company urges the Commission to f i n d i t i n the publi c 
i n t e r e s t t o correct t h i s p a r t i c u l a r loss of competition 
by c o n d i t i o n i n g t h i s merger preferably w i t h the sale of 
appropriate trackage and f a c i l i t i e s t o the Texas 
Mexican Railway Company or a grant of appropriately 
conditioned trackage r i g h t s (including adequate 
terminals and an equal voice i n c o n t r o l l i n g dispatching 
over the affect e d lines) to them via e f f i c i e n t routes 
between Corpus C h r i s t i and these other connecting 
r a i l r o a d s . ( I n t e r n a t i o n a l Papei. Company) 

The c i r c u i t o u s trackage r i g h t s t h a t the Union P a c i f i c 
granted the BNSF do not provide an adequate north-south 
a l t e r n a t i v e f o r our shipments. (Cascade Warehouse Company) 

[W]e ask the Surface Transportation Board t o grant the 
trackage r i g h t s t o the TexMex Railroad t o Houston. We 
believe t h a t t h i s w i l l provide us with a v i a b l e r a i l 
a l t e r n a t i v e on shipments to our t r a n s f e r points on the 
TexMex Railroad and t o Laredo f o r r a i l d i r e c t shipments t o 
Mexico. (Fairmount Minerals, Ltd.) 

We "support the TexMex i n t h e i r e f f o r t t o get trackage 
r i g h t s t o Houston. A TexMex r a i l r o a d t h a t operate 
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between Houston and Laredo w i l l continue t o provide our 
company w i t h r a i l options a f t e r the UP/SP merger. (BHP 
Copper Company) 

My ccmpany depends on competition t o keep prices down. 
Th^'s, I urge the board to condition the UP/SP merger 
witn a grant of trackage r i g h t s to the TexMex allowing 
service t o Beaumont and Houston, TX. The TexMex i s 
committed t o the Mexico market and I believe t h a t the 
trackage r i g h t s w i l l provide a competitive r o u t i n g 
option f o r my shipments moving t o Laredo. (Alabama 
River Pulp Company, Inc.) 
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VERIFICATION 

I, Curtis M. Grimm, certify under penalty of perjury that the foregoing is true and 

correct. Further, I certify that I am qualified and authorized to file this verified statement on 

behalf of The Texas Mexican Railway Company. Executed on this '-̂ l̂ day of March, 1996. 

7.^'^ <'• ̂ •^•'•~ 
Curtis M. Grimm 
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VERIFIED STATEMENT 

OF 

BRAD SKINNER 

My name i s Brad Lee Skinner. I am Director of Multimodal 

Transportation of Transportacion Maritima Mexicana ("TMM"). I am 

also a d i r e c t o r of the Texas Mexican Railway Company ("Tex Mex"). 

I became Director of Multimodal Transportation of TMM i n 

November, 1994. My primary r e s p o n s i b i l i t i e s i n t h a t p o s i t i o n are 

to coordinate and d i r e c t TMM's strategies f o r multimodal 

i n t e g r a t i o n . These r e s p o n s i b i l i t i e s include managing TMM's 

tru c k i n g and r a i l operations, including i t s p a r t i c i p a t i o n i n the 

ongoing process by which Mexico i s p r i v a t i z i n g i t s r a i l r o a d 

system. 

My experience f o r most of my career has been i n marketing 

t r a n s p o r t a t i o n services. A f t e r obtaining a Bacnelor of Science 

degree from Portland State University i n 1970, I spent several 

years i n p u b l i c service, working f o r the United Nations and as an 

Assistant C i t y Manager i n Vancouver, Washington. I n 1976 I went 

t o work f o r IBM i n marketing. From 1978 t o 1983 I worked f o r 

Schneider National i n several marketing p o s i t i o n s , the l a s t one 

as Director of National Accounts. From 1983 t o 1988 T worked f o r 

Burlington Motor Carriers and f o r one of i t s t r u c k i n g 

subsidiaries i n various executive positions. From 1989 to 1990 I 

worked i n marketing f o r American President Lines. From 1990 t o 
•a 
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1994, When I joined TMM, I worked for Southern P a c i f i c 

Transportation Company ("SP"), f i r s t as Vice President of Forest 

Products and l a t e r as Vice President of Intermodal. 

Based p a r t i c u l a r l y on my four years with SP, I am very 

f a m i l i a r w i t h the U.S. r a i l r o a d industry, and esp e c i a l l y w i t h 

competition among the western r a i l r o a d s , including competition 

am.ong them f o r t r a f f i c between the United States and Mexico. 

I am submitting t h i s statement i n support of the responsive 

a p p l i c a t i o n of Tex Mex i n the proceeding before the Surface 

Transportation Board ("STB") involving the merger of the Union 

P a c i f i c Railroad ("UP") and the Southern P a c i f i c Transportation 

Company (" S P " ) ( c o l l e c t i v e l y , "UP/SP" or "Applicants"). In t h i s 

statement I w i l l describe TMM and i t s e f f o r t s , i n partnership 

w i t h Kansas City Southern Industries ("KCSI"), t o develop a r a i l 

network t h a t w i l l be a strong and e f f e c t i v e competitor t o UP 

(and, i f UP and SP merge, t o a combined UPSP system) f o r r a i ) 

t r a n s p o r t a t i o n services between the United States and Mexico. In 

t h a t connection I w i l l describe the Mexican p r i v a t i z a t i o n process 

and i t s most l i k e l y timetable and str u c t u r e . F i n a l l y , I w i l l 

e xplain the reasons f o r my b e l i e f that the UP/SP merger as 

proposed by the Applicants w i l l have an extremely adverse e f f e c t 

on competition f o r the tra n s p o r t a t i o n of goods between Mexico and 

the United States. Among other e f f e c t s , the merger w i l l 

f r u s t r a t e the e f f o r t s of Mexico to bring competition and 

e f f i c i e n c y i n t o i t s r a i l system, and i t w i l l thwart the e f f o r t s 

"m 
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of TMM and KCSI to create an e f f e c t i v e competitive a l t e r n a t i v e to 

the UP system. 

TRANSPORTACION MARITIMA MEXICANA 

TMM i s the largest p r i v a t e t r a n s p o r t a t i o n company i n Mexico. 

I t s main o f f i c e s are i n Mexico City at Av. de la Cuspide No. 

4755, Col. Parques del Pedregal CP. 14010, Delegacion Tlalpan, 

D.F. TMM was founded i n 1955 by a group of Mexican investors 

f o r the purpose of developing Mexico's merchant marine and 

external trade. I t i s a public company whose shares are traded 

on the Mexico City Stock Exchange. TMM employs approximately 

2800 employees. 

TMM's p r i n c i p a l l i n e of business i s ocean shipping. I t 

operates 73 vessels between ports i n 23 countries throughout the 

world, including ports i n the United States, Europe and Asia. 

TMM also has several bulk storage companies i n Mexico and manages 

ports, port agency services and contract d i s t r i b u t i o n l o g i s t i c s 

p r o j e c t s throughout Mexico. 

I n 1982 TMM established Mexrail, a Delaware corporation, as 

a wholly owned subsidiary f o r the purpose of acquiring the 

c a p i t a l stock of Tex Mex and other r e l a t e d properties which were 

ther owned by F e r r o c a r r i l e s Nacionales de Mexico ("FNM"). That 

stock and those properties had been pledged t o secure c e r t a i n 

bonds t h a t were i n d e f a u l t , and the stock and properties were 

being sold at public auction by the trustee under the bond 

indenture. Mexrail purchased the Tex Mex stock and tha 

properties at tba t .-auction. - - . - . 

-* 
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MEXICO'S DECISION TO PRIVATIZE ITS RAIL SYSTEM 

Since 1908 the Government of Mexico has owned a l l r a i l l i n e s 

i n Mexico through i t s state-owned company, FNM. As a state-owned 

enterprise, FNM has not been operated with a view of maximizing 

e f f i c i e n c y , q u a l i t y of service, revenues, or p r o f i t s . As a 

r e s u l t , i t has become notoriously i n e f f i c i e n t . I n my opinion, 

r a i l t r a n s p o r t a t i o n i n Mexico has a tremendous p o t e n t i a l f o r 

growth, both i n q u a n t i t y and q u a l i t y of service because of the 

geography of the country and the special n a t u r a l advantages r a i l 

t r ansport has here over other modes of t r a n s p o r t a t i o n . FNM, 

however, has not developed that p o t e n t i a l but instead has 

permitted truck t r a n s p o r t a t i o n , which i s not state-owned, to 

capture o rar greater share of the t r a n s p o r t a t i o n market than the 

inherent l i m i t a t i o n s of that mode j u s t i f y . 

The Government of Mexico has f i n a l l y come t o the same view. 

In 1995, a f t e r much study and debate, i t announced i t s i n t e n t i o n 

t o s e l l i t s r a i l system t o private companies. 

Because of i t s tr a n s p o r t a t i o n expertise, i t s ownership of 

Tex Mex and i t s b e l i e f i n the p o t e n t i a l f o r r a i l t r a n s p o r t a t i o n 

i n Mexico, TMM was immediately interested i n exploring the 

p o s s i b i l i t i e s t h a t p r i v a t i z a t i o n offered. Since t h a t time, TMM 

has studied the Mexican r a i l system and the markets i t serves 

i n t e n s i v e l y . We have h i g h r a i l e d a l l of the l i n e s l i k e l y to be 

sold and we understand the opportunities and problems associated 

with each. TMM has made clear i t s i n t e n t i o n t o p a r t i c i p a t e 

aggressively i n the bidding procê -.*̂ . 
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I was asked t o j o i n TMM t o d i r e c t and coordinate those 

e f f o r t s . I agreed e n t h u s i a s t i c a l l y , not only because of my 

b e l i e f i n the untapped p o t e n t i a l of r a i l transport i n Mexico but 

also because I f i r m l y believe t h a t NAFTA i s l i k e l y to cause a 

tremendous increase i n trade and t r a n s p o r t a t i o n between Mexico 

and the United States and also between Mexico and Canada. 

TMM'S PARTNERSHIP WITH KCSI 

In studying the issues involved, TMM came t o the conclusion 

tha t i t needed a strong partner, one w i t h both proven expertise 

and success i n the r a i l r o a d business and su b s t a n t i a l f i n a n c i a l 

resources, i n order t o make an acceptable proposal f o r one or 

more of the concessions being offered and i n order to provide the 

most e f f i c i e n t and professional r a i l service over any concessions 

i t may acquire. We explored t h a t p o s s i b i l i t y w i t h sevf^ral U.S. 

r a i l r o a d s , i n c l u d i n g SP. Because SP was the p r i n c i p a l connection 

and i n t e r l i n e partner of Tex Mex f o r U.S.-Mexico t r a f f i c through 

Laredo, Texas, SP was the most l o g i c a l candidate. I n i n i t i a l 

discussions, SP indicated considerable i n t e r e s t . 

We also explored the matter wi t h UP and with BN/Santa Fe. 

UP's response made clear to us th a t Ul was (and is ) very 

interested i n acq u i r i n g the p r i n c i p a l l i n e i n Mexico and would be 

happy t o accept f i n a n c i a l support from a Mexican investor. UP 

also indicated, however, that i t had no i n t e n t i o n of sharing any 

operational or marketing con t r o l over the l i n e w i t h any other 

company. TMM i s not interested i n p a r t i c i p a t i n g i n any Mexican 

r a i l r o a d e n terprise s o l e l y as a passiv'e .investor. When tlie 
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merger of UP and SP was announced, i t also became clear t o us 

t h a t SP was no longer a candidate f o r the kind of partnership TMM 

was interested i n . 

BN/Santa Fe indicated to us t h a t i t s energies and resources 

f o r the foreseeable future would be devoted p r i m a r i l y t o 

implementing the recent m.erger of BN and SF, i n t e g r a t i n g the two 

r a i l r o a d s and paying o f f the s u b s t a n t i a l debt incurred as a 

r e s u l t of the merger, and t h a t i t was not interested i n 

p a r t i c i p a t i n g i n the Mexican p r i v a t i z a t i o n process. BN/Santa 

Fe's response c l e a r l y indicated to me t h a t BN/.Ganta Fe believes 

i t needs t o focus i t s resources f o r the next few years on the 

surest and most p r o f i t a b l e l i n e s of i t s business, and t h a t 

BN/Santa Fe w i l l not be w i l l i n g t o r i s k s u b s t a n t i a l c a p i t a l t o 

develop new and more speculative markets and ventures, inc l u d i n g 

Mexico, 

KCSI, i n sharp contrast, indicated great i n t e r e s t i n 

p a r t i c i p a t i n g i n the Mexican p r i v a t i z a t i o n process and also i n 

operating w i t h TMM as a true partner, f u l l y sharing operational 

and marketing a u t h o r i t y and r e s p o n s i b i l i t i e s . The more we 

discussed the matter, the clearer i t became to us t h a t KCSI would 

be an excellent partner f o r TMM. Based on my years of experience 

w i t h SP, I knew tha t KCSI's r a i l r o a d subsidiary, the Kansas City 

Southern Railroad ("KCS"), i s one of the most e f f i c i e n t and best 

run r a i l r o a d s i n the United States, as r e f l e c t e d i n i t s 

c o n s i s t e n t l y low operating r a t i o s and s a t i s f i e d customers. KCS, 

although one of the smallest Clas's I U.S. r a i l r o a d s , has a strong 
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r a i l network i n the Midwest with good connections t o a l l the U.S. 

r a i l r o a d s , p a r t i c u l a r l y the eastern roads. Most importantly, we 

concluded t h a t KCS has the strongest i n t e r e s t and incentives of 

any U.S. r a i l r o a d i n expanding i t s marketing, services and 

connections i n t o Mexico and i n devoting su b s t a n t i a l resources to 

promote U.S.-Mexican r a i l business. 

Our discussions w i t h KCSI eventually resulted i n a formal 

j o i n t venture agreement, made on December 1, 1995, which commits 

TMM and KCSI to work together to prepare bids f o r ono or more of 

the l i n e s and concessions being sold and to form a Mexican 

company t o acquire and operate such lines and concessions. In 

ad d i t i o n , i n November, 1995, KSCI purchased 49 percent of the 

c a p i t a l stock of Mexrail, which gives KSCI a s u b s t a n t i a l , 

although not c o n t r o l l i n g , i n t e r e s t i n Tex Mex. 

THE cXPECTED PRIVATIZATION PROCESS 

Mexican o f f i c i a l s have stated that they expect to complete 

the sale of the li n e s being sold by the end of 1996. Formal 

bidding rules and conditions are expected to be issued by mid-

June. Although they have not yet been issued, based on my almost 

d a i l y discussions w i t h the o f f i c i a l s involved, I believe tne 

st r u c t u r e of the process i s very l i k e l y to be as fo l l o w s : 

The e n t i r e FNM system w i l l be divided i n t o three main 

systems, each of which w i l l be sold to a d i f f e r e n t company or 

group. These are commonly ref e r r e d to as the "Northeast Line", 

"Pacific-North Line" and "Southeast Line". In a d d i t i o n , numerous 

smaler l i n e s , which are mostly br.=»nch l i n e s , w i l l be sold as 
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separate short l i n e s . A map showing these three l i n e s and a l l 

other l i n e s i s set f o r t h i n Exh i b i t A of t h i s statement. 

The Northeast Line includes the lines connecting c e n t r a l and 

Eastern Mexico to the two p r i n c i p a l U.S.-Mexican gateways: 

Laredo/Nuevo Laredo and Brownsville/Matamoros. The P a c i f i c North 

Line includes the l i n e s connecting central Mexico w i t h the U.S.

Mexican gateways of Eagle Pass/Piedras Negras, El Paso/Juarez 

Nogales and Calexico/Mexicali. The Southeast Line consists of 

li n e s i n southeastern Mexico. 

The Northeast Line accounts f o r the large m a j o r i t y of r a i l 

t r a f f i c i n Mexico i n terms both of tonnage and revenues. We 

estimate that i t accounts f o r more than 65 percent of the r a i l 

tonnage moving between the United States and Mexico. 

Based on discussions wi t h Mexican o f f i c i a l s , I believe that 

Mexico w i l l not grant exclusive access to one company with 

respect to the three regional l i n e s , but w i l l r e q u i r e whatever 

company or group t h a t acquires each l i n e t o provide trackage 

r i g h t s at reasonable compensation to at least one other company 

i n order to ensure competition over that l i n e . TMM i s strongly 

supporting such a requirement, especially w i t h respect to the 

most important Northeast Line. I f p r i v a t i z a t i o n i s completed 

properly, as I believe i t w i l l be, i t w i l l r e s u l t i n every major 

c i t y , border gateway and port i n Mexico having the choice of at 

least two r a i l r o a d s , and those choices w i l l s t i m u l a t e e f f i c i e n c y , 

low cost p r o d u c t i v i t y and econom.ic development. I also f i r m l y 

believe t h a t those choices w i l l help f u l f i l l the promise.of NAFTA 
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by drawing c a p i t a l t o communities along the NAFTA c o r r i d o r , 

improvi.ng people's l i v e s on both sides of the border and creating 

a world class i n f r a s t r u c t u r e at the same time. 

TMM and KCS intend to bid aggressively f o r a l l three 

regional l i n e s as w e l l as other s h o r t l i n e o p p o r t u n i t i e s . We w i l l 

also bid f o r one or more subconcessions th a t may be offered. 

UP has made no secret of i t s desire to acquire the Northeast 

Line. I understand t h a t UP i s strongly opposing any requirement 

t h a t i t grant operating r i g h t s i t s bid to acquire t h a t l i n e i s 

successful. 

I am not aware of any other company or group t h a t intends to 

make a serious bid f o r the Northeast or P a c i f i c North Lines. 

THE ANTICOMPETITIVE EFFECTS OF THE PROPOSED UP/SP MERGER 

Today Tex Mex and SP operate together to provide the 

p r i n c i p a l competition to UP for r a i l t r a f f i c between the United 

States and Mexico. The main r a i l gateway between the U.S. and 

Mexico i s Laredo/Nuevo Laredo. That gateway accounted f o r more 

than ao percent of the U.S.-Mexico r a i l t r a f f i c i n 1994. I t i s 

served by only two r a i l r o a d s , UP and Tex Mex. I n 1994 Tex Mex 

handled more than 26,000 carloads moving through t h a t gateway. 

Tex Mex i n t e r l i n e d 99 percent of those cars w i t h SP at Corpus 

C h r i s t i . A l t h o u g h UP handled a much larger number of cars 

through the same gateway, Tex Mex and SP provided shippers w i t h 

an extremely important competitive a l t e r n a t i v e t h a t served to 

These and other f i g u r e s are discussed i n greater d e t a i l i n 
the v e r i f i e d statements o*' Tex Mex witnesses Joseph Ellebracht 
and Curtis Grimm. 
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keep UP's rates and service reasonable, as many Tex Mex shippers 

have attested i n statements strongly supporting Tex Mex's 

ap p l i c a t i o n . 

The merger w i l l eliminate the SP as an independent 

connection t o Tex Mex f o r that t r a f f i c , and unless i t i s properly 

conditioned, i t w i l l give the merged UPSP complete monopoly 

co n t r o l over t r a f f i c not only through Laredo but also through the 

Brownsville/Matamoros and Eagle Pass/Piedras Negras gateways as 

w e l l . 

In place of an independent SP competing f c r the t r a f f i c over 

i t s own l i n e s , the Applicants have proposed t o s u b s t i t u t e 

BN/Santa Fe as the competitive replacement, o f f e r i n g i t trackage 

and haulage r i g h t s on a UP l i n e from Algoa, TX t o Robstown, TX 

(where i t can connect w i t h Tex Mex) and down t o Brownsville. In 

my opinion, BN/Santa Fe w i l l be a wholly inadequate s u b s t i t u t e 

f o r an independent SP as a competitive check on a merged UP/SP. 

BN/Santa Fe has shown no i n t e r e s t i n expanding i t s operations 

south of Houston or i n devoting the kind of marketing e f f o r t s and 

c a p i t a l resources t h a t would be necessary to compete e f f e c t i v e l y 

with a merged UP/SP f o r U.S.-Mexico t r a f f i c . On the contrary, 

when we explored with BN/Santa Fe the p o s s i b i l i t y of i t s 

p a r t i c i p a t i n g i n the Mexican p r i v a t i z a t i o n process, we were given 

to understand that i t intended to devote i t s a t t e n t i o n s and 

resources elsewhere f o r the foreseeable f u t u r e . 

I believe the Applicants are f u l l y aware t h a t BN/Santa Fe 

w i l l not provide; serious competition to them a f^e r thp merge."* f o r 
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U.S Mexico t r a f f i c and that Tex Mex and KCS would do so i f they 

could connect. My b e l i e f i s supported by the deposition 

testimony of Carl Ice, the p r i n c i p a l negotiator of BN/Santa Fe i n 

the negotiations leading up to BN/Santa Fe's agreement with the 

Applicants. Mr. Ice t e s t i f i e d that he t o l d the UP/SP negotiators 

that BN/Santa Fe would prefer to use an agent f o r i t s operations 

south of Houston. The only possible agent Mr. Ice i d e n t i f i e d as 

having been considered by BN/Santa Fe was Tex Mex. Ice 

Deposition, 3/4/96 Tr. at 483, 485. UP/SP reject e d t h a t 

proposal. Mr. Ice said that the UP/SP negotiators indicated were 

"very concerned" about the proposal because they f e l t that i t 

would "put them p o t e n t i a l l y at a competitive disadvantage. . . . " 

Id. at 583. 

My b e l i e f i s also supported by the deposition testimony of 

Mr. R o l l i n Bredenberg, a former colleague of mine at SP and now 

apparently the p r i n c i p a l BN/Santa Fe o f f i c i a l w i t h 

r e s p o n s i b i l i t i e s f o r matters involving Mexico. Mr. Bredenberg 

has had a great deal of experience with Mexican r a i l 

t r a n s p o r t a t i o n and advised TMM and Tex Mex on r a i l issues a f t e r 

leaving SP and before j o i n i n g BN/Santa Fe. Based on th a t 

knowledge and on s p e c i f i c experiences he had while at SP i n the 

1980's, Mr. Bredenberg t e s t i f i e d that i n his opinion, UP would 

never give Tex Mex access to Houston via trackage r i g h t s because 

such access would enable Tex Mex to compete too e f f e c t i v e l y with 

UP. Bredenberg Dep., 3/8 Tr. at 97. Providing Tex Mex trackage 

r i g h t s t o Houston, he opined, would be less acceptable to UP than 
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granting BN/Santa Fe r i g h t s to connect with Tex Mex at Robstown. 

I d ^ at 98. 

Other Tex Mex witnesses, Larry Fields, Curtis Grimm and 

Joseph Ellebracht have also explained i n t h e i r v e r i f i e d 

statements why the trackage and haulage r i g h t s that the 

Applicants propose t o give BN/Santa Fe are i n s u f f i c i e n t t o 

preserve the competition t h a t e x i s t s today f or r a i l 

t r a n s p o r t a t i o n between the United States and Mexico. I agree 

f u l l y w i t h t h e i r views. The r e s u l t of the merger as proposed by 

UP and SP would leave shippers i n the United States w i t h only two 

major r a i l r o a d s o f f e r i n g service t o Mexican gateways, UPSP and 

BN/Santa Fe, ar-? one of those, UPSP would completely dominate the 

key c o r r i d o r s w i t h very weak competition from the other. I t i s 

easy t o understand why UP and SP are s t r i v i n g so hard to tha t 

end. 

I believe t h a t r e s u l t would seriously undermine the benefits 

t h a t United States, Mexico and Canada sought to achieve wit h 

NAFTA. I t w i l l also l a r g e l y negate the benefits of e f f i c i e n c y 

and competition t h a t I believe Mexico i s t r y i n g to achieve 

through p r i v a t i z a t i o n of i t s r a i l system. And i t w i l l c e r t a i n l y 

f r u s t r a t e the e f f o r t s of TMM and KCS to create a r a i l network 

l i n k i n g c e n t r a l Mexico and the c e n t r a l United States t h a t can be 

a strong and e f f e c t i v e competitor to both UPSP and BN/Santa Fe 

for r a i l t r a f f i c between the United States and Mexico and between 

Canada and Mexico. 
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Granting the r i g h t s sought by Tex Mex, on the other hand, 

would go a long way toward maintain.! ng the competition t h a t now 

e x i s t s . By g i v i n g Tex Mex a d i r e c t connection t o KCS at Beaumont 

and t o the Houston Belt Terminal Railway and the Port Terminal 

Railroad Association i n Houston, Tex Mex would not be completely 

dependent on a highly dubious BN/Santa Fe connection. With KCS, 

HBT and PTRA, Tex Mex would be assured of the a b i l i t y t o provide 

thousands of shippers i n both the United States and Mexico with a 

strong t h i r d a l t e r n a t i v e f o r the movement of t h e i r goods between 

the two countries. The stakes are too high not t o provide t h a t 

a l t e r n a t i v e . 
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VERIFIED STATEMENT 

OP 

R. J. SPEAR 

Introduction 

My name i s R. J. SPEAR. I am Vice President of Operations 

and General Manager of the Texas Mexican Railway Company ("Tex 

Mex"), headquartered ac 1200 Washington St, Laredo, Texas 78042. 

I am submitting t h i s statement i n support of th3 responsive 

a p p l i c a t i o n being f i l e d oy Tex Mex i n Finance Docket 32760 

seeking trackage r i g h t s over Union P a c i f i c ("UP) and Southern 

P a c i f i c ("SP") li n e s between Robstown and Corpus C h r i s t i , TX and 

Beaumont, TX. The purpose of t h i s statement i s t o describe Tex 

Mex's operating plan f o r the trackage r i g h t s being requested i n 

the responsive a p p l i c a t i o n . 

I have worked i n the r a i l r o a d business for the Tex Mex f o r 

f o r t y years. I was o r i g i n a l l y hired by Tex Mex as a r a i l r o a d 

c l e r k . I was promoted to trainmaster i n 1973 and I was promoted 

t o my current p o s i t i o n in 1984. I have spent the l a s t 22 years 

i n the operating department. My r e s p o n s i b i l i t i e s have included 

t r a i n operations, developing operating plans, labor negotiations, 

maintaining r e l a t i o n s with other c a r r i e r s and with governmental 

agencies, and d i r e c t i n g the operating and mechanical departments. 
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I have developed t h i s operating plan for Tex Mex with the 

assistance of operating personnel and a consultant, A l l e n W. 

Haley, Jr. Based upon my experience I believe t h a t t h i s Tex Mex 

operating plan f o r operations f o l l o w i n g a UP/SP merger i s both 

reasonable and r e a l i s t i c . The operations that we propose are 

both competitive with a combined UPSP and o f f e r a l e v e l of 

service and competition t h a t apparently w i l l not be offered by 

the Burlington Northern-Santa Fe ("BNSF") for shippers who wish 

to u t i l i z e the Laredo gateway to Mexico. 

Current Tex Mex Operations 

Tex Mex i s a Class I I r a i l r o a d t h a t owns and operates 157 

miles of r a i l r o a d between the Mexican border at Laredo, TX and 

Corpus C h r i s t i on the Gulf of Mexico. Tex Mex c u r r e n t l y has a 

connection w i t h the Mexican national r a i l r o a d , Ferrocariles 

Nacionale de Mexico ("FNM"), at the i n t e r n a t i o n a l r a i l r o a d bridge 

( " I n t e r n a t i o n a l Bridge") between Laredo, TX and Nuevo Laredo, 

Mexico. At Corpus C h r i s t i , Tex Mex interchanges w i t h the SP. 

The Tex Mex, i n conjunction w i t h the SF, cu r r e n t l y provides the 

only competition to the UP f o r t r a f f i c moving by r a i l over the 

i n t e r n a t i o n a l gateway to Mexicc at Laredo. 

Tex Mex c u r r e n t l y operates one d a i l y scheduled t r a i n i n each 

d i r e c t i o n between Laredo and Corpus Christ\. Tex Mex moves 

t r a f f i c from l o c a l i.idustries located on the Tex Mex and moves 

t r a f f i c t h a t i t has interchanged with SP at Corpus C h r i s t i and 

with FNM at La.-edo, Tex Mex has the capacity and experience i n 

the past cf operating with greater frequency depending on t.he 
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d i c t a t e s of t r a f f i c l e v e l s . For example, during most of 1994, 

Tex Mex operated two d a i l y scheduled t r a i n s each way between 

Laredo and Corpus C h r i s t i . 

I n a d d i t i o n t o the road operations j u s t described, Tex Mex 

maintains yard operations at i t s Laredo Yard, at the 

I n t e r n a t i o n a l Bridge ( j o i n t l y with 'JP) , and ac Corpus C h r i s t i . 

Yard operations at Corpus C h r i s t i and at Laredo consist of 

spot t i n g and p u l l i n g cars from l o c a l i n d u s t r i e s at each l o c a t i o n , 

as w e l l as blocking and switching the over-the-road connections. 

At the I n t e r n a t i o n a l Bridge, yard operations consist of around-

the-clock switch engines which handle interchange cuts f o r both 

the UP and Tex Mex on and o f f the bridge. 

Proposed operations 

Tex Mex i s seeking trackage r i g h t s i n order t o operate from 

Laredo t o Houston, TX and on to Beaunont, TX. Generally 

speaking, Tex Mex i s seeking overhead trackage r i g h t s (and 

c e r t a i n terminal trackage r i g h t s i n Houston) wit h r i g h t s to 

interchange with any other other r a i l r o a d at any interchange 

point on such l i n e s . This would included interchange at Houston 

with the UPSi-", BNSF, Houston Belt & Terminal Railroad Co. 

("HB&T") and Port Terminal Railroad Association ("PTRA"), and 

interc'iange at Beaumont with the UPSP, BNSF and Kansas City 

Southtirn Railway Co. ("KCS") . Tex Mex i s also seeking r i g h t s to 

serve a l l l o c a l shippers c u r r e n t l y capable of re c e i v i n g service 

from both UP and SP, d i r e c t l y or through r e c i p r o c a l switching. 
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The proposed Tex Mex operation between Laredo and Houston 

would maintain an e f f i c i e n t and economical competitive 

a l t e r n a t i v e to the UPSP fo r shippers who u t i l i z e the Laredo 

gateway to Mexico from Houston and points to the east or 

northeast. Competition would also be maintained f o r two-to-one 

and three-to-two shippers i n the Houston area moving t r a f f i c t o 

Laredo, to Mexico, t o the Port of Corpus C h r i s t i , or t o other 

points along the route where Tex Mex gains access t o in d u s t r i e s . 

A d d i t i c a l l y , Tex Mex interchanges with BNSF, HB&T and PTRA at 

Houston w i l l provide a competitive a l t e r n a t i v e f o r shippers 

located on those r a i l r o a d s to reach Mexico via the Laredo 

gateway. This competitive a l t e r n a t i v e w i l l prove t o be superior 

to the BNSF trackage r i g h t s south of Houston over the UPSP. For 

one t h i n g , BNSF would have no f a c i l i t i e s or i n f r a s t r u c t u r e along 

the route to support t h a t operation. Also, i t would be very 

d i f f i c u l t f o r BNSF t o achieve consistent t r a n s i t times f o r 

t r a f f i c moving over BNSF's trackage r i g h t s south of Houston due 

to congestion and UPSP dispatching p r i o r i t i e s on the Brownsville 

Line from Algoa to Robstown. (See A. Hc.ley V e r i f i e d Statement). 

The proposed Tex Mex operation also extends from Houston to 

Beaumont. This would allow Tex Mex to reach a f r i e n d l y 

connection at Beaumont with the KCS. As explained i n the 

V e r i f i e d Statements of Larry Fields, Tex Mex's President, and 

Brad Skinner, of Tex Mex's ultimate corporate parent, 

Tr a.nsportacion Maritima Mexicana, C. de. V,, S.A. ("TMM"), 

ce r t a i n j o i n t ventures between the corporate parents of Tex Mex 
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and KCS have been designed to try to preserve strong competition 

with UPSP for r a i l t r a f f i c between the United State and Mexico, 

Description of Operation with Proposed Trackage Rights 

Robstown and Corpus J h r i s t i to Houston 

The Tex Mex i s seeking trackage r i g h t s over the UP's 

Brownsville Subdivision from Robstown, TX (where the Tex Mex 

crosses t h i s UP l i n e ) northeast to Placedo, TX, where the UP main 

l i n e connects with the SP's Port Lavaca Line, 

As an al t e r n a t e means of connecting to the UP's Brownsville 

Subdivision, Tex Mex seeks trackage r i g h t s from Tex Mex's yard i n 

Corpus C h r i s t i via Savage Lane to Viola Yard on the UP and then 

north on the UP to Odem, TX. At Odem, t h i s a l t e r n a t e route would 

connect with the UP's Brownsville l i n e and with those trackage 

r i g h t s previously described from Robstown to Placedo. The 

alt e r n a t e route would be used i n the event of congestion on the 

Brownsville l i n e between Robstown and Odem.. 

From Placedo, the Tex Mex seeks trackage r i g h t s to operate 

over the SP main l i n e north through V i c t o r i a , TX and on to 

Flatonia, TX, and then east from Flatonia t o Houston (West 

Junction) over the SP's Glidden Subdivision (operating v ia 

Glidden, TX, Eagle Lake, TX, and Rosenberg, TX). 

(With respect t o the Placedo to V i c t o r i a segment of the SP 

l i n e I have j u s t discussed, i n the event t h a t UPSP decided to 

divest t h i s segment i n favor of the UP's Bloomington to V i c t o r i a 

l i n e , Tex Mex would seek to purchase t h i s l i n e segment.) 
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Houston Terminal Area 

Within Houston, Tex Mex seeks r i g h t s over two routes w i t h i n 

the terminal area i n order to reach interchanges and eastward 

connections. Terminal trackage r i g h t s which provide route 

choices w i t h i n Houston permit t r a i n operators and UPSP 

dispatchers c o n t r o l l i n g t r a i n movements to u t i l i z e the best and 

most e f f i c i e n t route to move Tex Mex t r a i n s through the terminal 

while minimizing congestion. One of the two routes i s also 

essential t o permit Tex Mex to reach interchange points i n 

Houston w i t h the HB&T, which i s Tex Mex's proposed switching 

c a r r i e r i n Houston, and with the PTRA. The proposed trackage 

r i g h t s w i t h i n the Houston Terminal area are shown on the map 

attached hereto. 

The f i r s t trackage r i g h t s route w i t h i n the Houston Terminal 

area provides the most d i r e c t and e f f i c i e n t means of reaching Tex 

Mex's f r i e n d l y connections at Beau'.nont. This route w i l l f o l l o w 

the t r a d i t i o n a l SP east-west route from West Junction on the SP's 

Glidden Subdivision, through B e l l a i r e Junction, on to Chaney 

Junction, and then east via either the Houston Passenger s t a t i o n 

or the Hardy Street yard on to Tower 26. ( I t i s important t o 

have the option of operating via e i t h e r the Passenger s t a t i o n or 

Hardy Street yard because the SP lines are single track i n these 

segments and having a choice w i l l minimize delays.) From Tower 

26, these trackage r i g h t s would continue t o Englewood via the SP 

main l i n e and then eastward through a point i l e d Tower 37 onto 

the SP's Lafayette S"hd\vision main l i n e to Beaumont. 
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As discussed i n greater d e t a i l below, Tex Mex i s w i l l i n g t o 

operate betv/een Houston and Beaumont over trackage r i g h t s on 

eit h e r the SP or the UP. In the event t h a t the trackage r i g h t s 

to Beaumont were granted over the UP route rather than the SP 

route, then there would be a difference i n the route w i t h i n the 

Houston Terminal from the point of Tower 26. In order to reach 

the UP's l i n e t o Beaumont east of Houston, the trackage r i g h t s 

would run north at Tower 26 on the SP and Tex Mex would then seek 

r i g h t s over the HB&T from Quitman Street to the connection with 

UP at Gulf Coast Junction. 

The second trackage r i g h t s route w i t h i n the Houston Terminal 

area permxcs the Tex Mex to reach i t s interchanges and switching 

c a r r i e r s i n Houston, as well as providing an a l t e r n a t i v e route 

through Houston i n the event of congestion. These trackage 

r i g h t s go from West Junction on the SP to Tower 81 (T&NO 

Junction) and on through Tower 30 to the connection with the PTRA 

at Katy Neck (also known as GH&H Junction). The remainder of 

t h i s second route consists of trackage r i g h t s over the HB&T from 

Tower 81 to Tower 87 and Settegast Junction, ( I f Tex Mex i s 

given trackage r i g h t s over the SP route to Beaumont, then t h i s 

route would permit Tex Mex to reconnect wi t h the SP at HB&T's 

interchange wi t h SP at Tower 87. I f Tex Mex i s given trackage 

r i g h t s over the UP route to Beaumont, Tex Mex would connect with 

the UP at HB&T's Settegast Junction interchange wi t h UP.) 

The second route described above permits the Tex Mex to 

connect to the PTRA at Katy Neck. I f those trackage r i g h t s are 
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granted, the Tex Mex w i l l p e t i t i o n the PTRA t o become a member 

c a r r i e r so that Tex Mex can enjoy the f a i r and equal b e n e f i t s 

c u r r e n t l y enjoyed by the SP, UP and BNSF, Trains moving t o 

points on the PTRA would be handled t o the designated interchange 

point (North Yard, Manchester Yard or Pasadena Yard) by the 

inbound Tex Mex crew. From the interchange p o i n t , a l l movements 

to industry, intermodal ramps or interchanges would be handled by 

the PTRA, as i s done with t r a i n s of other PTRA member l i n e s . 

The second route also permits the Tex Mex to connect t o i t s 

proposed switching c a r r i e r i n Houston, the HB&T. Switching w i l l 

be done at HB&T's New South Yard, which i s located j u s t north of 

Tower 81. HB&T w i l l d i s t r i b u t e inbound cars from Tex Mex t r a i n s 

t o i n d u s t r i e s and w i l l make up outbound t r a i n s f o r Tex Mex. 

Houston to Beaumont 

Tex Mex i s seeking overhead trac)vage r i g h t s from Houston to 

Beaumont over e i t h e r the e x i s t i n g SP route or UP route, depending 

on which route i s most convenient i n l i g h t of the UPSP operating 

plan. The Tex Mex would d e l i v e r i t s t r a i n t o the KCS at 

Beaumont. Tex Mex operations i n and out of Beaumont would be 

handled out of KCS's Chaison Yard. Tex Mex would not maintain 

i t s own yard or any lo c a l operation of i t s own i n Beaumont. A l l 

switching, blocking and interchanges i n Beaumont would be handled 

by the KCS on behalf of Tex Mex. 
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Anticipated Level of Operations 

Tex Mex plans t o operate one scheduled manifest and one 

scheduled intermodal t r a i n per day each way between Houston and 

Laredo via Corpus C h r i s t i or Robstown. In a d d i t i o n to these 

scheduled t r a i n s , Tex Mex would operate u n i t grain t r a i n s .̂s 

required between interchanges at Houston cr Beaumont to Laredo. 

We a n t i c i p a t e that t h i s w i l l require operation of g r a i n t r a i n s 

over the route three or four days per week on a schedule that 

w i l l not c o n f l i c t w i t h the scheduled Tex Mex manifest or 

intermodal operation. 

(At the s t a r t - u p of Tex Mex operations over these trackage 

r i g h t s , or at other slow periods, demand may not j u s t i f y both a 

scheduled manifest and a scheduled irtermodal t r a i n per day each 

way. I f t h a t i s the case, Tex Mex would operate a single 

scheduled t r a i n per day each way, which t r a i n would be a mixed 

manifest and intermodal t r a i n . We have assumed f o r purposes of 

t h i s operating plan and f o r environmental documentation exemption 

purposes t h a t Tex Mex w i l i operate separate intermodal and 

manifest t r a i n s each day, i n order to demonstrate t h a t even at 

t h e i r f u l l e s t , the r i g h t s sought by Tex Mex w i l l not adversely 

e f f e c t other r a i l operations and w i l l not r e s u l t i n a s i g n i f i c a n t 

change i n c a r r i e r operations.) 

Tex Mex operatior.s between Houston and Beaumont w i l l consist 

of one scheduled mixed t r a i n per day, consisting of both 

intermodal and manifest. Tex Mex w i l l also operate u n i t grain 
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trains from connections wit the KCS at Beaumont through to 

Houston and on to Laredo. 

Train Schedules 

Tex MtX w i l l operate an eastbound intermodal t r a i n d a i l y 

from Laredo to Houston on a fifteen-hour schedule, departing 

Laredo i n the early evening and discharging i n Houston mid-day 

the f o l l o w i n g day. The westbound intermodal service w i l l operate 

from Houston to Laredo on a schedule s i m i l a r to the eastbound 

t r a i n . This westbound service w i l l depart Houston i n the la t e 

evening hours and w i l l operate through to discharge t r a f f i c at 

Laredo which i s destined for the Laredo area or which i s to be 

transfer r e d t o trucks f o r movement to Mevico. The remaining 

intermodal t r a f f i c , together with any Mexico t r a f f i c t h a t i s 

ramped i n Laredo, w i l l depart Laredo to Mexico before midnight on 

the same day. 

The eastbound manifest t r a i n w i l l depart Laredo at l l : 0 0 

p.m. with t r a f f i c received from FNM during the day. This t r a i n 

w i l l operate on a eighteen-hour schedule between Laredo and 

Houston, a r r i v i n g at connections i n Houston i n the early 

afternoon of the f o l l o w i n g day. A r r i v a l at Houston at that hour 

w i l l permit the processing of t r a f f i c during the normal inbound 

t r a f f i c flow at Houston, T r a f f i c interchanged t o the PTRA or 

HB&T i n the evening can be processed during the night f o r 

spotti n g at in d u s t r i e s along the PTRA or HB&T on the next 

morning. 
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The Tex Mex's westbound scheduled manifest tr-..un w i l l depart 

Kouston at 11:00 a.m., and w i l l operate on a twenty-hour schedule 

to a r r i v e i n Laredo at about 7:30 a the f o l l o w i n g morning. On 

a r r i v a l at Laredo, the Mexico-bound t r a f f i c w i l l operate d i r e c t l y 

to the FNM f o r same day departure to Mexico. 

(At any times when Tex Mex i s operating only one scheduled 

mixed manifest/intermodal t r a i n per day each way, such t r a i n s 

w i l l operate on the manifest t r a i n schedule described herein.) 

Impact on Amtrak, Commuter or Other Freight Operations 

In order t o determine the impact, i f any, of the proposed 

Tex Mex operation on e x i s t i n g Amtrak schedules and on proposed 

UPSP operations, we calculated Tex Mex's schedule across the 

route using an average running time. From t h i s a matrix was 

created t o determine the e f f e c t our t r a i n s would have i n the way 

of meeting other t r a f f i c or running against other t r a i n s such as 

Amtrak. This matrix also allowed us to evaluate the 

effectiveness of our schedules and the o v e r a l l -consistency of our 

operation. 

We determined by looking at the junctions along the route 

(Robstown, Odem, Placedo, V i c t o r i a , Flatonia, Glidden, Rosenberg, 

and West Junction) t h a t the proposed Tex Mex operation would have 

minimal impact on the proposed UPSP operations. The Tex Mex 

proposed schedules have been designed to operate with the t r a f f i c 

flows along the route to create minimum number of t r a i n meets 

when t r a i n s are on schedule. A l l of the Tex Mex schedules were 

created to avoid c o n f l i c t s or meets with current Amtrak schedules 
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between Flatonia and Houston. All Tex Mex trains enter or leave 

the route before any Amtrak trains are scheduled on the route. 

Yard Operations 

As discussed above, Tex Mex proposes to use HB&T as i t s 

primary switching c a r r i e r i n Houston, and such switching 

operations would take place at HE&T's New South Yard. Also as 

discussed above, Tex Mex proposes t h a t i n Beaumont, a l l of i t s 

switching, blocking and interchange would be handlea by KCS at 

KCS' Chaison Yard. 

In Houston, Tex Mex would also expect to u t i l i z e the 

intermodal f a c i l i t i e s of the Port of Houston Authority at 

Barbours Cut, which f a c i l i t i e s are serviced by the PTRA. Tex 

Mex's intermodal connections would be moved by the PTRA from the 

interchange point at Pasadena, Manchester or North Yard t o 

Barbours Cut, where t r a f f i c would be discharged for loading on t o 

ship or movement by truck. T r a f f i c moving t o Mexico would be 

ramped at Barbours Cut and moved out by PTRA to the designated 

interchange point with the Tex Mex, for movement t h e r e a f t e r by 

the Tex Mex via Tower 30 to Laredo. 

The Tex Mex w i l l also seek to purchase or lease the 

c u r r e n t l y - i n a c t i v e SP yard at Glidden, TX. The Glidden yard i s 

adjacent to an ac t i v e SP siding at Glidden on the SP's Glidden 

Subdivision l i n e . The Glidden yard i s about one-mile i n length, 

and c u r r e n t l y consists of two and a half tracks. I i t i l about 

one-year ago, SP used the Glidden yard f o r storage and blocking 

of r a i l cars containing p l a s t i c s . When i t used the yard f o r t h a t 
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purpose, SP switched cars d a i l y i n the yard. SP continues to use 

the adjacent s i d i n g on a d a i l y basis f o r three to four t r a i n s per 

day. 

Tex Mex would use che Glidden yard as a point to exchange 

blocks of t r a f f i c between t r a i n s . This use would be i n c i d e n t a l 

t o Tex Mex's operations over the SP's Glidden Subdivision. Field 

blocking or block-swapping at Glidden would allow Tex Mex to take 

t r a f f i c t h a t was received i n interchange at Houston or which 

operated from KCS's Chaison yard i n Beaumont and place t h i s 

t r a f f i c i n the appropriate blocks f o r move.Tient through t c Mexico. 

The use of the Glidden yard would permit the Tex Mex to clear the 

UPSP main track and switch blocks without i n t e r f e r i n g with main 

l i n e t r a i n operations. 

The Glidden yard would also provide a point where Tex Mex 

t r a i n s could clear the UPSP main track i n the event of congestion 

between Flatonia and Placedo on the single track route. This 

would a s s i s t i n minimizing any impact on UPSP t r a i n operations 

from the proposed Tex Mex operations. 

Construction Projects 

I t w i l l not be necessary f o r the Tex Mex t o construct any 

sidings, connections or yards i n order to implement the trackage 

r i g h t s t h a t i t i s seeking. However, we do contemplate some 

construction p r o j e c t s i n order to improve the e f f i c i e n c y of the 

operation. In the event that these trackage r i g h t s are granted 

to the Tex Mex, Tex Mex would seek to construct (1) a turnout and 

connection between the Tex Mex and the UP at Robstown i:nd (2) a 
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turnout and connection at Flatonia between the SP's V i c t o r i a Line 

and Glidden Line. Depending on the levels of t r a f f i c and our 

experience with these operations, Tex Mex may also, at a l a t e r 

time, seek to construct an a d d i t i o n a l siding between Placedo and 

Flatonia or seek to improve the f a c i l i t i e s at the Glidden yard. 

In accordance with the STB's Decision No. 14 i n t h i s proceeding, 

Tex Mex w i l l , i f i t i s granted the trackage r i g h t s i t i s seeking, 

t h e r e a f t e r f i l e the necessary applications and environmental 

information with respect to construction p r o j e c t s . 

Equipment 

Tex Mex expects t o operate between Laredo and Houston and 

between Houston and Beaumont with i t s own locomotives and crews. 

Based on the a n t i c i p a t e d schedule and t r a i n volumes, and e x i s t i n g 

Tex Mex motive power, Tex Mex does not expect i n i t i a l l y t o have 

to purchase a d d i t i o n a l locomotives f o r the scheduled manifest and 

intermodal t r a i n s . With respect to operations of u n i t t r a i n s 

from Houston and Beaumont to Laredo, we contemplate using the 

locomotives of the o r i g i n r a i l r o a d s with a payback of horsepower 

hours f o r the time the locomotives are t r a v e l i n g between Houston 

or Beaumont and Laredo. 

Labor Ramifications 

Tex Mex anticipates that i t w i l l need to h i r e between 30-40 

employees i n order to operate over the trackage r i g h t s i t i s 

seeking i n t h i s proceeding. We understand t h a t the SP w i l l be 

reducing i t s workforce i n t h i s part of Texas due t o the 

consolidation of functions with UP, and we would look f i r s t to 
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h i r e former SP crew members f a m i l i a r with the routes over which 

Tex Mex would now be operating. 

Tex Mex w i l l i n i t i a l l y create three labor pools under the 

proposed operation: 

Laredo: Tex Mex w i l l maintain a crew base at Laredo f o r 

operation of t r a i n s between Laredo and Corpus C h r i s t i . These 

crews w i l l handle t r a i n s t o Corpus C h r i s t i or Robstown. 

Corpus C h r i s t i : Tex Mex crews based at Corpus C h r i s t i w i l l 

operate t r a i n s between Corpus C h r i s t i or Robstown and Glidden. 

Glidden: Tex Mex crews based at Glidden w i l l operate t r a i n s 

between Glidden and Houston or between Glidden and Beaumont, 

These crews w i l l have away-from-home terminals at Houston and 

Beaumont f o r operating the westbound t r a i n s from these locations. 

Crews based at Glidden w i l l r otate operating between Glidden and 

Houston and Glidden and Beaumont. When a crew operates to 

Beaumont and back, t h e i r next t r i p from Glidden w i l l be to 

Houston and back, u n t i l a l l crews have made a round t r i p to 

Beaumont. This organization w i l l permit the Tex Mex t o balance 

the crew mileage without deadheading or penalty payments. 

Tex Mex hopes t o eventually operate the trackage r i g h t s with 

only two crew d i s t r i c t s . We believe that u n t i l new connections 

are constructed at Robstown and Flatonia and UPSP shows that i t 

w i l l c o n s i s t e n t l y provide equal dispatch of for e i g n l i n e t r a i n s 

on i t s l i n e s , i t would be prudent to u t i l i z e three crew 

d i s t r i c t s . Once the new connections are completed and f a i r and 

equal dispatch of Tex Mex t r a i n s along the trackage r i g h t s route 
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has been achieved, we expect to reduce the number of crew 

d i s t r i c t s from three t o two. 
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I , R. J. SPEAR, v e r i f y under penalty of perjury t h a t the 

foregoing i s t r u e and correct. Further, I c e r t i f y t h a t I am 

q u a l i f i e d and authorized to f i l e t h i s V e r i f i e d Statement. 

Executed on March ^7« 1996. 

R. J. SPEAR 
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Introduction - About the Author 

My name is Patrick J. Krick, and my business address is 1901 Central Drive, Suite 

333, Bedford, Texas, 76021. Since November, 1995, I have served as Consulumt-in-Charge 

of the Dallas office of the Kingsley Group, a San Francisco-based transportation and logistics 

consultancy. I submit this testimony on behalf of the Texas Mexican Railway Company 

(TM). 

Prior to my current position, I served for over seventeen years in economic ind 

financial analytical capacities in the rail, insurance, and local government?! planning sectors. 

My experience in the rail industry has spanned 15 years, and two western Class I carriers. 

Throughout my career I have been promoted into positions of ever increasing responsibility. 

Immediately prior to my current position, I served as Burlington Northem Railroad's 

Assistant Vice President, Corporate Analysis and Development, responsible for unit cost and 

profitability measurement, operational economic assessment, and franchise strategy 

development and suppon. Earlier positions in the rail industry involved Senior Analyst, 

Manager, Senior Economist, and Director level responsibilities in areas of economic and 

industrial forecasting; traffic, revenue and expense budgeting; strategic planning; business 

process design and engineering; merger and acquisition policy development and execution; 

freight market and carrier competitive analysis; management information systems 

development and design. 
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Over the years I have held membership in and/or spoken authoritatively to a range of 

professional organizations, including the Transportation Research Forum, National 

Association of Business Economists, The Planning Fonim, AAR Cost Analysis Organization, 

American Economic Association, and the Missouri Valley Economics Association, to name a 

few. I have taught economics at the college level early in my career. I hold a masters 

degree in economics from the University of Nebraska (December, 1977), aiid a bachelors 

degree with political science and economics majors from the University of Nebraska-Omaha 

(August, 1976). 

Introduction - Purpose and Approach 

My testimony in this proceeding identifies the probable economic and financial effects 

on TM of the proposed merger of the Union Pacific and Southem Pacific railroads (UP/SP) 

as conditioned by the agreement UP/SP reached with the recently-merged Burlington 

Northem and the Atchison, Topjeka and Santa Fe railroads (BN/Santa Fe). My testimony 

also identifies the probable financial and economic effects on TM if the Surface 

Trzmsportation Board conditions the merger with the rights TM seeks in its responsive 

application, namely to operate by trackage rights from Corpus Christi and Robstown to 

Houston and Beaumont, Texas. 

My approach to this analysis employs a railroad financial and operational model I 

developed using TM financial, traffic and operating data from 1990 to 1995. The model 

establishes trends in historical relationships between traffic levels, operating statistics and 

cost which, when applied to projected traffic input values, result in projected operating 
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statistics and cost. When incorporated with projected revenue, the cosl and operational 

model can derive financial statements yielding income for TM based on given forecast 

scenarios, or sets o'" forecasted values for tonnage and carloads. Within this analytical 

framework, I developed a "base case" forecast of TM's income derived from my forecast of 

TM's uaffic volume which assumes no UP/SP merger. This base case forecast is a 

projection of TM productivity based on: 1) trends identified in the cost modeling analysis; 2) 

TM's management's view of the effects current capital programs and other programs may 

have on key productivity factors; and 3) other probable changes in underlying operating 

performance, flowing from aJI the above. 

Using this "base case" financial outlook as a comparative benchmark, 1 produced two 

sequenually additive forecast scenanos that I call "merger" and "TM rights" by adjusting the 

"base case" freight forecast with forecasts that arc derived from and logically consistent with 

the traffic diversions Mr. Ellebracht. in his venfied statement, estimates for these same 
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Figure 1 - Sjchemahc of Financial Analysis Approach 
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scenarios. By comparing the modest financial results derived from each of the three traffic 

scenarios, I draw conclusions as to the effects on TM of UP/SP merger-related traffic 

diversions and the trackage rights TM requests in its responsive application. 

TM Overview and Trends 

Let me begin by briefly outlining the trends traffic characteristics, and financial and 

operating patterns of T.M. This review will be limited to the timeframe from 1990 to 1995. 

TlVl Overview and Trends - Traffic Summary 

TM's principiil source of revenue and the tonnage it hauls is the bridge or interline 

traffic carried between Corpus Christi, TX and Laredo, TX, the latter being the major 

gateway for rail traff moving between Mexico and the United States. As Mr. Ellebracht 

testifies, the majority of TM's interiine traffic is with the SP at Corpus Christi, and with the 

Ferrocarriles Nacionales de Mexico (FNM) at Laredo. 

TM's interline traffic provides local shippers a level of service which has clearly 

aided their competitiveness in end markets. This is demonstrated by the fact that local 

shippers' tonnage has grown more than 5% per year during the 1990 to 1995 period, not 

including the coal and grain on-line traffic which tends to be more cyclical. 

The most important factor in the trend in TM's traffic in the last six years, like lhat 

for many businesses so lied to Mexico-U.S. trade, appears to be the economic cycle in 

Mexico's economy. The Mexico economy experienced a 6% decline in GDP in 1993, 

triggered by the peso devaluation in December, 1994. TM's total road haul volume loosely 
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mirrored the Mexico economic cycle: strong growth in *91 and '92, slowed growth in '93, a 

slight decline in '94, followed by a more severe decline in '95. 

The commodity make-up of TM traffic is dominated by grain, paper, nonmctallic 

minerals, and waste and scrap, which together make up over 75% of the total tonnage. 

Growing commodity regments of significance have been pulp and paper, and nonmctallic 

minerals. Declining commodity segments of significance include chemicals, grain and coal. 

The waste, scrap, and hazardous traffic group, a proportionately important traffic group for 

TM, has remained somewhat stable. 

T A B L E 1 1994 F r e i g h t T 0 n n 4 s e (000 

C U M Commodity mm'/* 1990 1991 199? 1993 1994 1995 

b f trm Prod 2b\ •136 821 953 972 743 394 

b P j p « , pulp, etc 4 2 \ 204 232 287 499 448 289 

f ftsm Prod 53* 462 .»15 309 189 314 284 

1 1 Noajmrl Vlin 63% 159 166 225 291 275 329 

b Food, kiadrd 71% 1 170 213 389 316 239 162 

b Waitv tt •atp 79% 25fi 261 238 229 219 222 

1 Cool 82% \U 171 151 141 106 77 

f Wtttr U Soap 06% 97 63 89 90 92 104 

b Chrm iciit 89% 100 100 104 74 82 60 

b Stone, city, %ii»t 91% 116 107 70 56 57 35 

r NoTxmrf Min 92% 28 21 30 35 47 

b FrtTolram Prod 93% 61 66 45 30 33 29 

b 1 Shipper J M O C 94% 0 0 31 22 

b PrunATy M r u J i 95% 73 55 75 89 30 25 

A picture cmcg'r.g from this commodity tracking p'-ofile of TM is the quite different 

trends expenenced in bndge traffic as compared to the on-line u-affic. TM's interline traffic 

is large enough in most vears to provide a sufficient revenue base to justify the daily which 

serves the TM icmtP".', although this interline traffic is subject to wider swings in volume. 
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and offers lower revenue per load than on-hne traffic. In combination with the smaller (but 

:teadily growing) on-line business, cost reductions and productivity improvements, enough 

revenue is provided by the interline traffic to produce r&isonabie returns on TM railroad 

assets and operationaJ activities. 

Over 70% of TM's traffic is bridged berween its U.S. connecting carriers (SP being 

the most dominant) and the FNM, but over 10,CKX) carloads per year do originate or 

terminate locally. As mentioned above, when grain and coal traffic is excluded, this segment 

has been a steady source of volume growth. 

An important question addressed in this analysis will be how the diversions resulting 

from a UP/SP merger will affect TM's interline 

traffic, and whether this might threaten the 
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remoteness of TM on-line shippers and receivers of rail freight. 

TM Overview and Trends • Revenue and Revenue Quality 

Revenue quality, as measured by TM's revenue per carload, has also shown a cyclical 

pattern, although in an opposing pattern lo volume. On-line revenue per load fell from S581 
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in 1991 to a low of $487 in 1993, recovering at $541 most of the earlier decline in 1994. A 

slight fall of 3% was experienced in 1995. Interline traffic revenue per car averaged 10% to 

18% less than on-line revenue per car through the historical penod studied, and also fell 

sharply frc -'91 to 199" recovering a more 

modest 23% of th** loss by 1995. Tbe opposing 

cycles of L'le revenue r«r load and the carload 

Flgur iS- lndu of TM'« Traffic Indtealora 
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TM Overview and Trends - Operational Summary 

TM's rail L-ansportanon activity falls into four fairly clear cut categories: I) interiine 

and on-line road haui service between Corpus Christi and Laredo; 2) Corpus Cnristi 

switching; 3) Laredo switching; and 4) bndgc yard switching at Laredo. It is the interiine 

service T ^ offers between the SP at Corpus Chnsii and the FNM at Laredo that serves as 

the underlying foundation for TM's overall operation. 

Road haul activity, driven and supported primarily by this interiine traffic, comprises 

two trainstarts per day. Onc tram onginates from Laredo to Corpus Chnsti, and another 

from Corpus Christi to Laredo. This, TM's only regular linehaul train service, employs 

eight of the 19 unit locomouve capacity of TM. Corpus Christi switching, in addition to 

pick-up and delivery of freight to the SP, involves the bulk of TM's i.idusiry switching. 
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Corpus Christi switching utilizes 2 locomotive units. Laredo yard activities, 

principally focused on delivering to the Bridge Yard and some industry service, utilizes 2 

units. 

The fourth category of TM's transportation effort involves their joint facility 

obligations to operate the Bridge Yard at Laredo, where it shares, with UP, responsibilities 

for switching traffic across the Internationa] Bndge which connects FNM .vith UP and TM. 

TM provides this service for two shifts per day (14 hours), while UP serves for one shift per 

day. This joint facility activity utilizes 4 units of the TM locomotive fleet. 

The remaining 3 units or 16% of locomotive capacity will be in Uie TM shops for 

servicing and repair at any given time. This percentage compares quite favorably to 

averages maintained by .most US Class I carriers. 

TTVl Overview and Trends • Financial Summary 

TM's financial performance can be summarized as generally improving since a low in 

1993, as significant cost reduction and producuvity improvements have reducecJ the expense 

floor faster lhan the decline in interline 

business and overall revenue. Modest gains 

Figur* 6 • Index of TM Finanacial 
Perfonnance 1990= 1,00 

B Ravenue —•— Expense 

in die non-cyclical portion of on-line 

traffic, at a higher revenue per carload, 

have offsit some of the fall m cyclical 

on-line and interline traffic over this 

period. 
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Operating productivity in terms of maintenance and transportation expense per 

unit of associated activity have improving trendlines over the last six years. While some of 

this apparent productivity might have been explained by the surge in interline volume in 1993 

and 1994, the trends continued after the peak volume year of 1993, indicating sustained 

productivity performance. General administrative and office staff expense has also been an 

area of important cosl reduction, falling S2.7 million from the peak in 1993 to 1995. 

A one-time expense for personnel buy-out in 1994 of S 1.3 million added to that year's 

expenses, reducing pre-tax income. Unfavorable accrual adjustments for litigation were 

recognized in both 1991 and 1993. These "blips" added to an otherwise steady General and 

Adminislrative expense throughout the period, affecting pre-tax income significandy. 

Three Views of TM's Future - Overview 

In the following three sections of this statement, I describe three probable outlooks for 

TM's future. Each ouUook begins with a traffic volume and revenue projection for 1996 to 

1999, which, when imposed on the financial and operating model, yields cost and operating 

income. The three specific scenarios reviewed are the "base case," "merger" and "TM 

rights" scenano I described above. 

TM's Outlook - "Base Case" 

Assuming no UP/SP merger, the "base case" outiook I have developed for TM 

reflects a continuation of the six-year trend in improved productivity and growing on-line 

business (less the cyclical on-line coal and grain). Declining traffic categories of total 
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inierhne and total grair and coal traffic are expected o bottom at the 1995 level, and 

maintain or very slightiy increase over the next four vears. Total interiine carloads are 

expected to be at 28,192 units by 1999, a modest 2.4'S above the 1995 level, but over 22% 

below the 1990 level. 

With inu;rline traffic sustaining 1995 levels, tra.n service for TM's local customers 

should remain al the cur-ent daily 

level now joyed, and as a result 

local customers will cont nue the 

modest improvement in service and 

market re.ach. As a resuli i would 

expect TM's on-line carlo?.d traffic 

(except fcr coal and grain) to 

continue its trend of growth for 

non-cyclical on-line carloads. To 

ttm) ion twz tan IKU ,«gs laao ittrr iaa* i m 

be conscrvauve, I hold grain and coaJ al or near the 1995 historical low poin:. As a result, 

on-line carloads in the "base case' are expected to nse an average 3.6% per year over the 

1996 to 1999 penod. 

Revenue yields, as stated in revenue per loaded car, are expected to grow minimally 

throughout the forecast penod to 1999, assuming about 0.5% growth per year yielding about 

8% below the 1991 level. Pnce pressures would probably continue in a "base case" 

scenano. both from interline partners seeking to keep the SP/TM/FNM route competitive, 

and from on-line shippers needing to maintajn to their product competitiveness in end 
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markets. I have assumed operational efficiency and productivity improvements will be at a 

fraction of the pace of improvement achieved in the 1994-1995 period. This is a 

conservative outiook, but I do expect these improvements to continue during the 1996 to 

1999 period. 

TM's Outlook - "Merger' Effects 

I developed the "merger" traffic forecast by incorporating Mr. Ellebacht's diversions, 

which were based on a 1994 traffic base. So as not lo overstate t; impact of the proposed 

merger on the "base case," I make three adjustments to Mr. Ellebacht's traffic diversions 

before incorporating them into the model. 

First, Mr. Ellebracht adjusted the 1994 TM traffic base for the UP/CNW merger imd 

the BN/Santa Fe merger, the effects of which are yet to be fully realized. Pan of that 

adjustment is the diversion to TM intermodal traffic it has carried in the past. Because my 

model is historically based, it does not include the intermodal traffic that Mr. Ellebracht 

estimates would arise in the future due to these mergers. It is important to note at this point 

however, that to the extent potential intermodal faffic and its contribution to higher 

operating income would have added to Uie "base case" forecast levels, the effect of the 

"merger" as I have defined i l , is understated. 

Second, Mr. Ellebacht's carload diversions are based on 1994 traffic. It would be 

inappropriate to apply these diversions in absolute terms to the 1996 and beyond "base case" 

forecast. This is evident from the sharp decline in 1995 interline traffic from 1994. To 

allow for this I have used a diversion factor equivalent lo the proportion of the total carloads 
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diverted from the 1994 adjusted base to the total number of carloads in that 1994 adjusted 

base, beginning in 1997. Mn^SOtln^C^ncB* 

Third, since the merger could not go " * " "^M^ ' • - a»a -^Qmi. 
^ •BOD - . . 

into effect but for pan of 1996, I reflect ^ ^ V ^ I "* 
^ ttCCD ' — I 

only a partial year's prorated diversion can j ^ ! . 
* i ^SZ - " ' 

1 I ^ S - - A . . • 
• e • • ^ « • ' X > j 

m 1996, so Uiat die first prorated aooo : ' • T " » 
1 1 • • . I ' 

- 4 . . . . . . 4 
"full-year" effect is felt in 1997. eoD ' • • • 

'GE6 'G95 'GOT 'GBB 'GB9 

While Mr. Ellebacht's diversion analysis provides the adjustment basis for the direct 

interiine diversion element of the "merger" tiaffic outlook, indirect effects will be significant 

as well. With tiie direct one-third reducuon in interiine volume, and the sharp matching 

decline in interiine revenue, TM management would be raced with a very painful operating 

choice. It could comn ue to run daily service, but doing this would cause transportation 

expenses to hold close to the higher "base case" level. In the face of interiine revenue 

plummeung in excess of S6.5 million per year, the bottom line would hemorrhage. 

In attempts to cut cost below tins decline in revenue, line haul uain service would 

likely be cut. This, however, will very senously affect the on-line customers who have 

maintained overall volumes since 199! n̂d when corrected for cyclical commodilies of grain 

and coal, have served as a growing source of revenue and value to the TM. As TM's 

service offenng is cut, so too is the logistical competitiveness of its on-line s.'iippers. Transit 

times of inbound supplies, and outbound product will be increased due lo less frequent train 

cycles, and overall logistics cost to the on̂ line shipper go up. The result will be to reverse 

the growth in on-line traffic over the last several years. Thus, in addition to the losses from 
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direct interline diversion, on-line traffic will turn downward as well. Remaining interline 

carriers will feel the same indirect effects as on-line shippers, as they witness a reduction of 

the service they encounter from tiieir previously daily connecting TM partner. I assume 

"merger" traffic, to reflect 6.800 fewer interline carloads, and 4,700 fewer on-line carloads 

tiian that assumed in tiie "base ca.se" by 1999. "Merger" scenario carloads decline about 1% 

per year, afler tiie full effects of tiie UP/SP diversions are felt in 1997. 

If tiie Board permits UP/SP to merge. 

without imposing tiie rights requested by TM, 

TM management will be forced to cut 

iransportation and maintenance expense, 

leaving it the difficult task of reducing 

131000 

at 000 

otooo 
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tao OOO 
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Figure S • "Mefyer" Soanarlo 
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General & Administrative expense to protect »'«ODO 

tUODO 

it's "base case" earnings levels. After 

allowing for exceptional accruals in 1991 

and 1993. G & A expense levels have been 

tie ODD f 

uooc I 
ttK mt 19B3 tm ttat ttta i m m i i m tm 

trending down since 1990. Ii is highly quesuonable whether TM could cut G & A by the 

sizable amount necessary to cover tiie gap remaining in expenses, and still provide a safe and 

financially secure operation of a railroad. 

Given thr assumptions suted above, "merger" scenario income from operations would 

evaporate to nothing immediately in 1996, and remain at an unacceptable loss in excess of 

S500 thousand per year tiirough tiie 1999 forecast horizon. This reflects a difference from 

•189-



"base case" of $1.3 million in earnings in 1996 to about $2 million per year over tiie 1997 to 

1999 period. 

Stated simpiy, my analysis indicates tiut TM would not survive tiie UP/SP merger if 

it is not conditioned by tiie rig'" TM requests in its responsive application. Local shippers 

wouid lose tiie essential services they now receive from TM. 

JM't, Outlook - The "Trackage Rights" Effects 

TM has petitioned tiie Surface Transportation Board (STB) to grant it tiackage nghts 

to Houston and Beaumont, TX to address competitive harms directiy related to tiie proposed 

merger. This scenario evaluates tiie effects of tiie diversions, appropriately adjusted, that 

Mr. Ellebracht estimates would result from tiie STB's grant of ti-iose rights. 1 also adjusted 

certain costs associated witii the new operations, as described in Mr. R.J. Sf)ears lestimony. 

as appropriate. 

Should TM be granted nghts it 

requests, its access to tiie Houston 

and Beaumont markets and rail gateways 

will yield by 1997 approximately 4.500 

carloads per year, and extended hauls on 
JDCD . 

approximately 5,000 carloads TM currcntiy 

camcs. This would yield an estimated 

S7.2 million in revenue for TM over tiie 'merger' scenario. 

ngurt • - lAmgt f vt. ~ n * rtghU 
Mwlin* (ILI A ON-Un* (OL) C«r1o*di 
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The operating plan Mr. R.J. Spears submits suggests four important cosl impacts as a 

result of exploiting the trackage rights sought. First, the Laredo-Corpus Christi road haul 

service would extend up to Houston. Second, new road haul service would be inaugurated 

between Houston and Beaumont. As Mr. Spears explain: based on the anticipated schedule 

and train volumes, and existing TM power, Tex Mex does not expect initially to have to 

purchase addiUonal locomotives for the scheduled manifest and intermodal trains described in 

the plan. In seeking a conservative statement of costs and revenues for my forecast, 

however, I have instead assumed a net increase of 5 locomotive units which I incorporate 

into the income statement as operating leases. 

Third, I build into the 1996 maintenance of way operating expense track turnouts and 

connections. Fourth, the movement of traffic on the trackage right portion of the movements 

will push up transportation, net equipment rents and equipment maintenance costs. In 

addition, I assumed that TM would compensate UP/SP for operating on the trackage rights 

lines an amount consistent with UP/SP's agreement with BN/Santa Fe. 

Given the operations outlined in Mr. Spears lestimony, and Mr. Ellebracht's 

diversions as I have applied them, I estimate an additional operating expense of $17.2 million 

required in the "TM nghts" scenario over the "merger" scenario by 1997, with a revenue 

gain S18.1 million over the same period. Tonnage levels stay about even with 1995 levels, 

but TM's revenue is increased even over the base case by carrying fewer tons lhan the "base 

case" more miles. While this does not result in a complete recovery of the loss in income 

from the direct effects of the "merger" diversions, indirect effects from reduced levels of 
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operations are forestalled as 'TM rights" traffic and revenue enables TM management to 

justify the continuation of 

essentia] daily train service 

to its on-line customers and 

remaining connecting carriers. 

As such, the total difference 

in revenue goes well beyond 

the initial freight diversion 

between "merger" and "TM 

rights", but also adds back 

the loss of on-line tonnage 

Figre10-"TMRc^'9aa«io 
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gains (i.e. the on-line volume loss in 'base case" vs. "merger"), at longer lengths of haul. 

Combmed. this results in a very significant recovery in total revenue between "merger" and 

"TM nghts" scenanos. 

I do not anticipate any required capital outiay resulting in additional indebtedness and 

subsequent increases in TM fixed charges, it is possible, however, lhat should TM. rather 

than BN/Sania Fe, improve the connection at Robstown. TX. that improvement and the 

planned improvement at Flatonia may. together, require capitalization rather than expensing 

treatment under general accounung rules. These conditions could result in a modest addition 

to fixed charges. 
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Con'̂ lusions 

TM has had success in reacting to its cyclical interline business by cutting costs 

significantly over the last two years and protecting die service resfx)nsible for enhancing its 

more stable, and higher revenue yielding, on-line business. In my view, however, an 

elimination of another 30% of its interline traffic wouid force cost cutting options which 

would eliminate the important daily service it now offers on-line customers. This elimination 

would result in a secondary cycle of reduction in traffic and operations to the point that TM 

would either fail financially, or devolve into a low service, light density branch line operator. 

I believe as the scale of operation approached this level, TM's ability lo reliably serve as the 

primary operator of the Intemational Bndge would also come into question. 

The effects of the proposed UP/SP merger on TM without the requested conditions is 

clear. These effects would be sad enough based solely on the loss of rail service. But it 

would be wasteful to allow ihe UP/SP merger to wipe out the success TM has had in helping 

the region to develop through the maintenance of daily predictable service for its on-line 

customers. 

With the modest trackage rights concession TM requests, I believe that TM has a 

reasonably good opportunity lo continue the success it has enjoyed. Nothing is for certain, 

however. Obtaining such rights will not insure TM will recover from the diversions it still 

must face from the UP/SP merger. Nevertheless, the grant of the trackage rights request 

would improve TM's chances of continuing the important and essential rail services it 

provides to the South Texas area. 
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From my analysis, it is clear to me that the UP/SP merger, and the resultant diversion 

of important interline traffic from the TM threatens the very existence of this carrier. Those 

diversions also pose a threat to TM's ability to maintain good daily service lo its online 

shippers. The progress made over the last several years in this regard suggests lhat TM has 

been critical to providing improved market position for its customers, and as such has been 

an important support to the employment base represented by those shippers in tiie Soulh 

Texas region. 

It is in the public interest for the Eioard to condition the UP/SP merger, if it approves 

it at all, on the grant of the conditions TM requests in its responsive application. 
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A P I D I X I 
fexas Mexican Railroad Company - Income StatemenI 

I 
I.A. 
I.B 
l.C 
I.D 
II 
IIA 
II B 
II B l 
I B2 
I.B3 
I C 
IC . l 
1C2 

I I C 3 
IIC4 
11 D 
III. 
IV. 
IVA 
IV B 
IV.C 
V. 
VI. 
VII. 
VIII. 
IX. 
X 
XI. 
XII. 
XIII. 

Operating Revenue 
Freight 
Switching 
Demurrage 
Incidental 

Operating Expenses 
Way & Structures 
Eiiuipment 
I>ocomotives Mnt. 
Freight car, olh 
Equipmenl Rents, r>et 

Transportiition 
kodd 
Yard 

joint Fac'y Credit 
Other 

General & Admin. 
Income (loss) from Op -̂rafions 
Other Income 

Interest Incom< (loss) 
Rents, Other net 
Restructunng charge 

Income (loss) befoce income taxes 
Misc. deductions 
Income tax expense (benefit) 
Income (loss) before cum. effect of chg m accounting 
Cum. effect of chg in accouting for income taxes 
Net Income 
Retained earnings @ BOY 
Dividends 
Retained earnings @ EOY 

1990| 1991| 1992 1993! 1994 1 1995E 
20,055 ! i 19,820 $ 20,626 $ 19,279 $ 17,976 $ 14,587 

! il $ - $ - $ 13,339 
! $ - $ - $ 307 
1 > $ - $ - $ 604 
1 • - ! i $ - $ - $ 337 

19,164 1 i 19,954 ! > 18,497 $ 20,185 % 16,403 $ 13,892 
2,860 1 i 3.004 ! » 3,565 $ 3,262 $ 2,760 $ 2,173 
4,985 1 • 4,052 ; i 4,064 $ 4,480 $ 3,604 $ 3,106 

! • - 1 > $ - $ - $ 354 
3 > - 1 $ - $ - $ 1,665 
3 1 i $ - $ $ 1,087 

7,823 5 7,957 1 ; 7,029 $ 6,760 $ 6,162 $ 5,413 
3 J > $ - $ - $ 1,347 
1 j • $ - S - $ 2,392 

- J 3 » $ - $ - $ (903) 
* 3 - s - $ - $ 2.577 

3,4% $ 4,941 J 3,839 $ 5,683 $ 3,877 $ 3,200 
891 S (134) $ 2.129 $ (906) s 1,573 $ 695 

2,717 $ 2,420 5 1,712 $ 635 $ (502) $ 1,426 
1,741 $ 1,489 $ 913 $ 196 5 95 $ 132 

976 $ 931 $ 799 $ 439 $ 732 $ 1.294 
$ $ - $ - $ (1,329) $ . 

3,608 $ 2,286 $ 3,841 $ (271) $ 1,071 $ 2,121 
$ $ - $ - $ - $ 117 

1,265 $ 798 $ 1,324 $ (95) $ 424 $ 751 
2,343 $ 1,488 $ 2,517 $ (176) $ 647 $ 1,253 

$ $ - $ 1,748 $ - $ _ 
2,343 $ 1,488 $ 2,517 $ (176) $ 647 $ 1,370 

28,636 $ 30,979 $ 34,048 $ 36,565 $ 20,137 $ 20,784 
$ $ - s 18,000 $ - $ _ 

30,979 $ 32,467 $ 36,565 $ 20,137 $ 20,784 $ 22,154 



A P P E N D I X 11 

I. 
I.A. 
I.A.I. 

Assets Total 
1990 1991 1992 1993 1994 1995 

I. 
I.A. 
I.A.I. 

Assets Total $47,012 $46,336 $52,584 $36,537 $37,430 $37,905 I. 
I.A. 
I.A.I. 

Current Assets Total 
Cash it Cash Eqvls. 

$30,032 $26,808 $29̂ 865 $1L918 $12,359 $9;327 

I. 
I.A. 
I.A.I. 

Current Assets Total 
Cash it Cash Eqvls. $21,717 $20,428 $18,576 $1,698 $2,619 $2,808 

I.A.2. Investments/i $0 $0 $3,440 $27037" $500 $5 
I.A.3. 
I.A.4. 

Accounts & Noles receivabie/2 
Material & Supplies 

$6,676 $4,763 $5,602 $3,482 $5,314" $4,808 I.A.3. 
I.A.4. 

Accounts & Noles receivabie/2 
Material & Supplies $1,529 $1,226 $1,765 $2,075 $1,778 $1,654 

I.A.5. 
I.A.6. 

Federal Income Taxes Receivable 
Due from Parent 

" $0 $0 $0 $198 $0 $0 I.A.5. 
I.A.6. 

Federal Income Taxes Receivable 
Due from Parent $0 $215 $81 $512 $708 $0 

I.A.7. 
I.A.8. 

Current deferred income taxes $0 $0 $0 $1,561 $1,054 $0 I.A.7. 
I.A.8. Other $110 $176 $401 $355 $386 $52 
IB. 
I.B.I. 

Properties Total $16,980 $19,528 $22,719 $23,944 $24,363 $28,308 IB. 
I.B.I. Equipment "$i 5,706 $18,236 $18,920 $20,130 $21,947 $41,995 
I.B.2. Land, Buildings, & Impvmls. $11,533 $12,217 " $17,429 $18,931 $18,931 $2,662 
I B.3. Less accumulated depreciation ($10,259) {$10,925) ($13,630) ($15.117) ($16,515) ($16̂ 349) 

$270 I.e. Other Assets $o' $0 $0 ' $675 $708 
($16̂ 349) 

$270 
II. Liabilities and Shareholder Ecjuity $47,0i2 $46,336" $52584 "$36̂ 537 $37,430 $37,410 
II.A. Current Liabilites Total $8,045 $5,903 $7̂ 370 $8,185 $8,593 "$7,934 
II.A.l. Accounts Payable $4,209 $3,002 $3,267 $Z822 $3,646 $3,691 
II.A.2. Federal income laxes payable $1,171 $1,530 $0 $0 $33 $487 
U.A.3. Due to Parent $2,000 $0' $0 1 $0 $0 $0 
II.A.4. Other accrued liabilities $665 $1,371 $4,103 $5;363 $4,914 $3,756 
n.B. Deferred income laxes $4,507 $4,485 $5,168 $4,734 $4,572 $3,755 
UC. Contingent liabilities $0 $0 $0 $0 $0 
H.D. Shareholder equity Total $34,460 $35,948 $40,016 $23,618' $24,265" ""$25,721 
ll.D.l. Common slock /3 $2,500 "$2,500 $2,500 $2,500 " "$2,500 $2,500 
n.D^2. Additional paid in capital $981 $981 " $981 $981 $981 ' $981 
n.D.3.| Retained earnings $30,979 $32,467 $36,565 1 $20,137 $20,784 $22,240 
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VERIFIED STATEMENT 

OF 

ALLEK W. HALEY, JR. 

My name i s Al l e n W. Haley, Jr. I an employed by The 

Kingsley Group, Inc. of San Francisco, C a l i f o r n i a as a 

tran s p o r t a t i o n consultant. My o f f i c e i s located at 107 North 

F i r s t Street i n Marathon, Texas. 

I am presenting t h i s v e r i f i e d statement i n connection with 

the Responsive A p p l i c a t i o n of the Texas Mexican Railway Company 

("Tex Mex"). This v e r i f i e d statement discusses the findings of 

my analysis of congestion on the Union P a c i f i c ' s ("UP") 

Brownsville Subdivision, over which l i n e the Burlingcon 

Northern/Santa fe ("BNSF") would operate v i a trackage r i g h t s 

under the UPSP settlement agreement with BNSF. I w i l l also 

discuss and compare congestion on that route w i t h congestion on 

the route over whic.̂ ^ the Tex Mex seeks to operate — via Placedo, 

V i c t o r i a , and Flatonia (the t r a d i t i o n a l Southern P a c i f i c route) 

to reach Houston. 

I began my career i n 1973 with the Southern P a c i f i c 

Transportation Company ("SP") as a telegrapher c l e r k on the San 

Antonio D i v i s i o n . I was promoted i n 1975 t o the p o s i t i o n of 

t r a i n dispatcher working i n the Houston, Texas dispatching o f f i c e 

in various dispatching p o s i t i o n s . In 1977 I was promoted by the 

SP to the p o s i t i o n of Power Supervisor — a p o s i t i o n I held u n t i l 

1979 when I returned t o Kouston as a t r a i n dispatcher. 

I worked as a t r a i n dispatcher and as a ch i e f t r a i n 

dispatcher on the Houston Divi s i o n of the Southern P a c i f i c u n t i l 



1985 when I was promoted t o Assistant Regional Transportation 

Manager i n the Houston o f f i c e . During my time w i t h the Southern 

P a c i f i c , w i t h the exception of the two years t h a t I was stationed 

i n San Francisco, I worked either as a telegrapher, t r a i n 

dispatcher, chief dispatcher or t r a n s p o r t a t i o n manager w i t h 

j u r i s d i c t i o n over the Houston Division of the Southern P a c i f i c . 

During the time from 1979 u n t i l I l e f t the Southern P a c i f i c i n 

1990, I was d i r e c t l y involved with the d a i l y operation of the SP 

from Houston, Texas, to Corpus C h r i s t i , Texas, via V i c t o r i a . 

During t h a t time I also worked closely with the Texas Mexican 

Railroad i n the coordination of t r a i n operations between Houston 

and Laredo. 

Over the years t h a t I worked at the Southern P a c i f i c I 

tracked and studied the t r a i n operations between Houston and 

Laredo. I was a key p a r t i c i p a n t i n the d a i l y planning of 

operations and i n the ongoing review and adjustment of company 

operating plans between Houston and Laredo. 

Afte r leaving the SP i n 1990 I worked as an independent 

consultant working on various studies for the Southern P a c i f i c , 

the Texas Mexican Railroad and for other r a i l r e l a t e d companies. 

My experience with the Tex Mex has continued through t o present 

due to my association w i t h The Kingsley Group working on studies 

f o r both the SP and Tex Mex i n the analysis of f r e i g h t operations 

over the Laredo gateway. 
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Congestion Analysis MethodologY 

I have based my analysis of the l e v e l of congestion over the 

UP route i n question on the fo l l o w i n g : (a) a review of the 

physical c h a r a c t e r i s t i c s of the l i n e , (b) review and analysis of 

recorded Centralized T r a f f i c Control ("CTC") data f o r the route 

for three sample months i n 1995 (March, July and October), and 

(c) the capacity of the l i n e as measured by the "jam capacity" 

analysis developed by E.R. Kraft and described i n his paper 

e n t i t l e d "Jam Capacity o f Single Track R a i l L ine s . " 

(Transportation Research Forum Proceedings, Vol. 23, No. 1, 

1982). My analysis shows that the UP's Algoa to Placedo l i n e i s 

a congested l i n e , which congestion w i l l reduce BNSF's a L i l i t y t o 

compete e f f e c t i v e l y w i t h trackage r i g h t s operations over th a t 

l i n e . I n contrast, the Houston-Flatonia-Placedo route over which 

Tex Mex w i l l operate i s not congested. 

Physical C h a r a c t e r i s t i c s of DP's Brownsville Subdivision 

The UP's Brownsville Subdivision, "the Brownie," extends 

from Houston at Tower 81 via trackage r i g h t s over the ATSF 

r a i l r o a d through A l v i n and Algoa. At Algoa, "the Brownie" turns 

west onto trackage of the UP (former St. Louis, Brownsville and 

Mexico Railway t r a c k ) , f o l l o w i n g the Texas coast through 

Angleton, Bay Cit y , Blessing, Bloomington, Sinton, Odem and 

Robstown. The l i n e continues southwest from Robstown on to 

Hariingen and Brownsville. 
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The Algoa to Bay City Segment 

Any t r a i n moving along the Algoa to Placedo route (or the 

reverse) must move over the 59.6 mile Algoa to Bay C i t y section, 

the most congested segment of the Algoa to Placedo route. 

Overhead t r a i n s delayed over t h i s segment would normally be 

unable to make up time over the rest cf the Algoa t o Placedo 

route. 

This segment does have CTC (Centralized T r a f f i c C o n t r o l ) . 

There are c o n t r o l l e d sidings at Brownie (located on the UP side 

of Algoa), at Liverpool (located approximately one-half distance 

between Algoa and Angleton), and at Brazoria, Sweeny and 

Allenhurst. The siding at Brownie i s capable of holding most a l l 

t r a i n s operated along the l i n e , but the s i d i n g at Liverpool i s 

only capable of holding t r a i n s t h a t are 100 to 120 cars long, the 

sidings at Brazoria and Allenhurst can only hold t r a i n s o*" 100 to 

110 cars, and the siding at Sweeny, which i s 5637 feet long, i s 

only capable of handling t r a i n s of less than 100 cars. 

This segment of the UP route has the highest volume of 

t r a i n s of any other segment of che route. According to UP's Vice 

President for Strategic Planning, John Rebensdorf, congestion 

along t h i s segment r e s u l t s p a r t i a l l y from the f a c t t h a t " a l l of 

the chemical business that comes out of the Freeport area funnels 

i n t o " t h i s segment. (Rebensdorf Deposition, p. 245.) This 

chemical business produces heavy volumes of t r a i n and road 

switcher operations. However, the volume of overhead UP and ATSF 

t r a f f i c also adds to the problem. For the sample months of 
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March, July and October, 1995, an average of 14 t r a i n s and nine 

road switchers per day traversed the 23-mile Algoa to Angleton 

part cf t h i s segment, v;ith nine t r a i n s per day operating between 

Angleton and Bay City. 

Train delays occur at both ^nds of the Algoa to Angleton 

part of t h i s segment. At Algoa, eastbound t r a f f i c merges i n t o 

e i t h e r the busy north-south ATSF main l i n e that runs from 

Galveston t o Temple or the j o i n t ATSF-UP route between A l v i n and 

Tower 81 on the south side of Houston. Road switchers working i n 

the v i c i n i t y of Chocolate Bayou and moving back and f o r t h between 

Angleton and Chocolate Bayou add to the congestion. 

The congestion and delays at Angleton are aggravated by the 

lack of a s i d i n g f o r the meeting and passing of t r a i n s . Trains 

continuing on the main l i n e must weave t h e i r v.- y through t h i s 

busy terminal and deal with engines working i n the yard at 

Angleton and occupying the main track on the west end of the 

yard. Further, there are four road switchers u t i l i z i n g the main 

l i n e at chemical plants, at the SIT track at Danbury, or running 

between Algoa, Liverpool and Angleton. 

Delays between Angleton and Bay City are l a r g e l y t i e d to 

sid i n g capacity. Longer t r a i n s must skip the short Sweeny siding 

and instead make the run of approximately 25 minutes between the 

two larger sidings at Allenhurst and Brazoria. Normal meets of 

opposing t r a i n s i n t h i s segment can r e s u l t i n delays of 35 

minutes f o r two t r a i n s t o over one hour i f more than two t r a i n s 

are involved. Another short s i d i n g at Bay City, which i s unable 
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t o handle t r a i n s i n txcess of 80 cars, necessitates t h a t longer 

f r e i g h t s run from Allenhurst to Buckeye (west cf Bay City) to 

make meats. With an average running time of 30 minutes, t h i s can 

create delays of 40 minutes to over one hour and 20 minutes 

depending on the number of t r a i n s involved. 

Trains operating over the l i n e from Algoa t o Robstown or 

Corpus C h r i s t i that experience delays i n the Algoa t o Bay City 

segment of the l i n e w i l l seldom recover the l o s t time. Although 

the remainder of the route i s less congested and less l i k e l y to 

produce delays of the magnitude experienced between Algoa and Bay 

City, track speeds, s i d i n g spacing and p o t e n t i a l f o r delays from 

t r a i n meets make the recovery of '.ost time u n l i k e l y . 

West Bay City to Bloomington 

While there are some conditions l i k e l y to cause delays i n 

the v i c i n i t y of Bloomington, t h i s segment o v e r a l l i s less 

congested and less susceptible to delays than the Algoa t o Bay 

City segment of the UP Brownsville Subdivision. 

The UP's main track covers a t o t a l of sixty-two and one-half 

miles on t h i s segment. The e n t i r e segment i s CTC c o n t r o l l e d . 

Speeds along the route are 50 MPH. Sidings along the route are 

Bay City (5655'), Buckeye (8266'), Blessing (7801') Laward 

(7760'), Vanderbilt (6680') and Keeran (5686'). While a l l of 

these are shown i n the UP's timetable as operating s i d i n g s , only 

Buckeye, Blessing and Laward ase of s u f f i c i e n t length t o handle a 

t r a i n of IJO or more cars. The remaining sidings are of 

s u f f i c i e n t length f o r locals or road switchers to c l e a r the main 
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t r a c k , but because of t h e i r length tend to be used t o handle 

setouts f o r f i e l d blocking or f o r d i s t r i b u t i n g cars to i n d u s t r i e s 

along the route. 

In a d d i t i o n t o the sidings previously mentioned, thare are 

two connections where foreign t r a i n s enter the UP's main. At 

L o l i t a (MP 297.5) t r a i n s of the Point Comfort Northern enter the 

UP's main l i n e at a hand-operated switch. These t r a i n s operate 

north from L o l i t a onroute to Houston. There i s an a d d i t i o n a l 

i n d u s t r i a l lead which enters the UP main crack i n the v i c i n i t y of 

L o l i t a . This UP lead services a large SIT f a c i l i t y and the 

Formosa P l a s t i c Plant at Point Comforc. At Placedo (MP 224.3) 

t r a i n s of the Southern P a c i f i c enter *-he UP's main track via a 

power switch t o run south toward Hariingen or Corpus C h r i s t i . I t 

i s here at Placedo where the proposed Tex Mex trackage r i g h t s 

would enter and leave the UP track enroute to Houston. 

The Bay City to Bloomington segment of main track sees a 

t o t a l of 7 t r a i n s per day on average, with three of tnose t r a i n s 

( a l l belonging to SP) operating only between Placedo and 

Bloomingtcii. In a d d i t i o n to the seven d a i l y t r a i n s , the CTC logs 

show a c t i v i t y from 7 UP road switchers on the main along t h i s 

route. These road switchers appear to operate i n and out of 

Bloomington to service the industries along the route as w e l l as 

performing switching the UP's yard at Bloomington. 

The p o s s i b i l i t y f o r delay along the Bay City t o Bloomington 

segment i s most apparent at Bloomington. As there i s no " s i d i n g " 

at Bloomington, any t r a i n meets must be made e i t h e r p r i o r t o the 
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SP entering a t Placedo or at I n a r i , which i s eighteen miles away 

on the next route segment. I f a westbound BNSF t r a i n i n excess 

of 100 cars operating via trackage r i g h t s on the l i n e had to meet 

an opposing (eastbound) t r a i n also i n excess of 100 cars, the 

westbound t r a i n would have to take the s i d i n g at Laward, 28.4 

miles east of Bloomington and 43.4 miles east of the s i d i n g at 

I n a r i . I n t h i s s i t u a t i o n , the eastbound t r a i n could cause a one 

hour and ten minute delay to the westbound t r a i n , even without 

any other delays and without stopping to setout or pickup at 

Bloomington. I f more than two t r a i n s were involved i n the meet 

at Bloomington, the delays could be even greater. While such 

delays at Bloomington could a f f e c t Tex Mex operations over the 

trackage r i g h t s i t i s seeking, the a f f e c t s would not be as 

s i g n i f i c a n t , since a westbound Tex Mex t r a i n could wait at 

Placedo (which i s much closer to Bloomington than the Laward 

siding) for the eastbound t r a i n to pass. 

West Bloomington to Odem 

The UP's route along t h i s segnent i s p a r t i a l l y CTC and 

p a r t i a l l y Track Warrant Control (TWC). CTC extends from West 

Bloomington t o the west end of the siding at I n a r i , approximately 

15 miles. From the west switch at I n a r i , the main track i s non-

block system TWC l i m i t s to the con t r o l signal at Sinton Junction, 

approximately 44 miles. From Sinton Junction the route i s under 

CTC controls again to Odem, approximately 7.4 miles. 

Sidings along t h i s segment are: I n a r i (7667' c o n t r o l l e d 

s i d i n g ) , Greta (7252' hand-throw switches), Woodsboro (6392' 
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hand-throw switches) and Sinton (11,004 feet c o n t r o l l e d s i d i n g ) . 

Normally the s i d i n g at Greta i s used f o r s e t t i n g out cars and f o r 

f i e l d blocking cars. Due to i t s close proximity to I n a r i , i t i s 

seldom, i f ever, used f o r meeting or passing t r a i n s . 

Normal operations over the West Bloomington to Odem segment 

involve a t o t a l of seven t r a i n s per day, consisting on average of 

four UP t r a i n s and three SP t r a i n s . I n addi t i o n , there i s one SP 

road switcher which enters the main track from time t o time to 

move from Sinton Junction to the yard at Sinton s i d i n g . 

This segment of the UP's route from Algoa to Corpus C h r i s t i 

i s much less congested and sees fewer over the road delays than 

those segments previously discussed. Although delays can and do 

occur on t h i s segment, proper coordination between the r a i l r o a d s , 

including operating t r a i n s i n f l e e t s (numerous t r a i n s moving i n 

the same d i r e c t i o n at t.ne same time) or with s u f f i c i e n t headroom 

between t r a i n s to permit the meets to take place, w i l l minimize 

the delay impact. 

Odem to Robstown 

This segment of the Brownie Subdivision covers 13.2 miles of 

main track t o reach the Tex Mex crossing and interchange i n 

Robstown. There i s cne siding along the segment, a 7116 foot 

siding at Robstown. Train movements along t h i s segment w i l l 

consume approximately 25 minutes from the time they leave Odem 

u n t i l they come to a stop at the Tex Mex connection. 
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Odem to Corpus C h r i s t i 

Trains leaving Odem routed to Corpus Chrisvi leave the UP's 

Brownsville Subdivision at Odem and use the UP's Corpus C h r i s t i 

Subdivision route to run to MP Junction. At MP Junction t r a i n s 

going to the Tex Mex yard leave the UP's l i n e and run along 

"Savage Lane" to reach the Tex Mex. Normal running time along 

t h i s segment i s approximately t h i r t y - f i v e minutes to reach Savage 

Lane a f t e r leaving Odem. 

During normal t r a i n operations, there are on average 2.26 

t r a i n s per day operating on the route between Odem and Corpus 

C h r i s t i . As t r a i n s reach the Corpus C h r i s t i yard l i m i t s , they do 

have to contend with delays from time t o time w i t h engines 

working at Viola, as well as switch engine movements between the 

Tex Mex yard and the CCTA yard. 

Jam Capacity Along the DP'3 Brownsville Subdivision 

In his "Jam Capacity" paper, E.R. Kraft defines "jam 

capacity" as: 

the maximum short-term rate at which a l i n e i s capable 
of moving t r a f f i c , a f t e r jam conditions have developed. 
I t i s the t h e o r e t i c a l upper l i m i t on the l i n e ' s 
capacity, and i s determined s o l e l y by the physical 
c h a r a c t e r i s t i c s of the r a i l l i n e and t r a i n s . The rat e 
of t r a f f i c flow cannot be maintained, however, because 
delays would be so great that nearly a l l t r a i n crews 
would be expected to exceed t h e i r hours of service 
l i m i t a t i o n s . This wouid t r i g g e r a "domino e f f e c t " , 
r e s u l t i n g i n a complete shutdown of the r a i l l i n e . 

The formula f o r estimating jam capacity i s C=12/T, where C i s the 

l i n e capacity i n each d i r e c t i o n i n t r a i n s per day and T i s the 

running time in hours between adjacent sidings. 
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As I w i l l show, t..e Algoa to Placedo route (over which BNSF 

w i l l operate) i s s u b s t a n t i a l l y at jam capacity, before the 

add i t i o n of new BNSF t r a f f i c . Again, t h i s argues against BNSF 

being able t o be an e f f e c t i v e competitor over t h i s section. On 

the other hand, the Houston-Flatonia-Placedo route w i l l not be at 

jam capacity, even w i t h the projected Tex Mex t r a f f i c . 

Again, the Algoa to Bay City segment proves t o be the big 

problem on the UP Brownsville Subdivision. The part of t h i s 

segment between Liverpool and Brazoria has a jam capacity of 36 

t o t a l t r a i n movenents per day, assuming an ideal running time of 

f o r t y minutes between those two points. Sampling of the CTC logs 

reveals, however, t h a t the average running time f o r f r e i g h t 

t r a i n s between these two points i s one hour and f o r t y - n i n e 

minutes. I f t h i s average running time, instead of an ide a l 

running time, i s used f o r jam capacity analysis, we f i n d a jam 

capacity between those two points of only 13.2 t o t a l t r a i n 

movements per day. 

The Algoa to Bay City segment already averages 10.2 t o t a l 

through f r e i g h t t r a i n movements per day across the e n t i r e 

segment, plus an a d d i t i o n a l 3.5 t o t a l t r a i n movements per day on 

the east end of the segment (between Algoa and Angleton). In 

ad d i t i o n , there are nine switch engines working at various points 

along t h i s segment at Liverpool, Angleton, Sweeny and Bay City. 

From these c a l c u l a t i o n s using the average running times, i t 

can be seen that the Algoa to Bay City segment as a whole i s 

almost d a i l y reaching i t s jam capacity, with the Algoa t o 
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.Angleton part of the l i n e a c t u a l l y exceeding i t s jam capacity. 

Common sense and observation of the t r a i n operations a l c g t h i s 

segment confirm these c a l c u l a t i o n s , and indicate t h a t on most 

days (Sundays excluded) t h i s segment of tbe l i n e frequently 

reaches i t s jam capacity. These peaks i n the jam capacity can 

cause severe delays to f r e i g h t t r a i n operations and hamper the 

t r a i n crews i n g e t t i n g over the road w i t h i n t h e i r hours of 

service. 

The BNSF proposes to operate from Houston (New South Yard) 

to Corpus C h r i s t i or Robstown with only one crew. The frequent 

"jamming" of t h i s segment, however, indicates t h a t t h i s simply 

w i l l not work on a consistent basis. 

Under ideal conditions (no delays f o r meets and maintaining 

exact track speeds across the d i s t r i c t with no temporary slow 

orders), a BNSF t r a i n w i l l consume about seven hours t o move the 

distance from New South Yard to Robstown. Assuming a minimal 

t h i r t y minutes from on-duty time to departure at New South Yard 

and a quick 30-minute interchange at Robstown, t h i s crew would 

consume eight hours on such an " i d e a l " t r i p . I n e v i t a b l e delays 

along the route, p a r t i c u l a r l y between Algoa and Bay C i t y , w i l l 

q uickly drive t h i s running tirae up to reach or exceed the twelve-

hour hour-of-service l i m i t . 

While the BNSF could change crews at Algoa t o provide the 

maximum amount of crew time f o r t h i s segment, ^ i s l i k e l y t h a t 

the BNSF t r a i n operation w i l l produce inconsistent t r a n s i t times 

across the route. Train delays for opposing t r a f f i c , 
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maintenance-of-way windows, switcher working c o n f l i c t s or bad 

meets w i l l r e s u l t i n an operation which has no consistent 

scheduled a r r i v a l time at Corpus C h r i s t i or Robstown. The 

inconsistency of the operation along with frequent hours-of-

service tie-ups w i l l also r e s u l t i n crew a v a i l a b i l i t y problems 

which w i l l , i n t u r n , make i t d i f f i c u l t f o r BNSF t o operate a 

consistent schedule eastbound to Houston, As the t r a i n delays 

and tie-ups u l t i m a t e l y snowball, the "domino e f f e c t " t h a t Mr. 

Kr a f t described w i l l u l t i m a t e l y create a d d i t i o n a l operating 

problems, delays and increased costs f o r t h i s operation. 

I conducted a jam capacity analysis of the route between 

Odem and Bloomington to determine the net e f f e c t t h a t the 

in t r o d u c t i o n of the Tex Mex t r a i n s would have on t h i s route 

segment. Using the same formulas I described above, with a one 

hour f i f t e e n minute " i d e a l " running time between the I n a r i and 

Sinton sidings, I determined the jam capacity of t h i s segment t o 

be 19.2 t c t a l t r a i n movements per day. 

The average actual running time f o r f r e i g h t t r a i n s over t h i s 

segment, as determined from the CTC logs, i s one hour and t h i r t y -

f i v e minutes. Using t h i s average running time, I calculate the 

jam capacity f o r t h i s segment as 15.14 t o t a l t r a i n movements per 

day. 

In a post-merger scenario, the UP/SP operating plan 

contemplates 4.6 UP/SP t r a i n s per day and 3.7 BNSF t r a i n s per day 

on t h i s segment, for a t o t a l of 8.3 t r a i n s per day. Adding to 

t h i s the four t r a i n s per day contemplated by the Tex Mex, the 
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t o t a l number of t r a i n movements per day on t h i s segment would now 

equal 12.3. This number represents only 64% of the segment's jam 

capacity under " i d e a l " running conditions and only 81% of the jam 

capacity under average conditions. 

The Proposed Tex Mex Route from Corpui? C h r i s t i to Houston 

The route Tex Mex proposes to operate over to reach Houston 

follows the t r a d i t i o n a l SP route from Corpus C h r i s t i over the UP 

to Placedo and then on SP's tracks t o reach Houston. The SP has 

operated t r a i n s from Houston to V i c t o r i a and then from V i c t o r i a 

to Corpus C h r i s t i f o r about f i f t e e n years. 

Aft e r the SP's l i n e from Rosenberg t o V i c t o r i a was allowed 

to d e t e r i o r a t e , the SP reached an agreement w i t h i t s t r a i n and 

engine crews to operate i n pool service from Houston to V i c t o r i a 

via Flatonia. Operatinq d a i l y crains (one i n each d i r e c t i o n ) , 

the SP c o n s i s t e n t l y ran with a single crew from Houston to 

V i c t o r i a . This service continued up u n t i l the time t h a t I l e f t 

the SP i n the 1990's. To the .best of my knowledge and 

understanding i t s t i l l continues today. Problems t h a t have been 

experienced by SP along t h i s route usually stem from e i t h e r 

avoidable delays i n Houston or the SP's operation of the V i c t o r i a 

yard; they are not associated with the running time necessary to 

get from V i c t o r i a t o Hous^-on or from V i c t o r i a t o Corpus C h r i s t i . 

I t has been my personal experience during the l a t e r years of 

my employment i n Houston that SP could operate connections i n a 

round t r i p from V i c t o r i a to Corpus C h r i s t i w i t h i n twelve hours 
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better than 80% of the time by simply coordinating the moves with 

UP and supervising the moves to operate w i t h i n the windows of 

opportunity along the route. Tex Mex could do the same. 

As noted e a r l i e r i n t h i s statement, some delays may be 

ant i c i p a t e d i n the Bloomington area of the UP's Brownsville 

Subdivision. Delays i n t h i s area could a f f e c t the Tex Mex, 

though not as severely as they would a f f e c t BNSF (as discussed 

above). The p o s s i b i l i t y of such delays was taken i n t o 

consideration by Tex Mex i n the development of i t s t r a i n 

schedules and proposed operating plan f o r the trackage r i g h t s i t 

i s seeking. 

Placedo to Flatonia 

Capacity considerations should not present problems f o r the 

operations Tex Mex anticipates running between Corpus C h r i s t i or 

r<obstown and Flatonia. This route u t i l i z e s the UP's Brownsville 

Subdivision to reach the SP l i n e at Placedo. Since the 

Brownsville Subdivision has been examined above, I w i l l describe 

t h i s route segment beginning at Placedo. 

The l i n e from Placedo to Flatonia i s 86.5 miles of non-block 

system, DTC (Direct T r a f f i c Control) l i m i t s . A single s i d i n g i s 

located on t h i s route at Thomaston, 13.4 miles north of V i c t o r i a . 

I c a l c u l a t e jam capacity for the part cf t h i s segment from 

Flatonia to Thomaston as 24 t o t a l t r a i n movements per day. UPSP 

plans t o operate only 1.9 t r a i n s per day over t h i s segment 

between V i c t o r i a and Flatonia. Even when Tex Mex adds i t s four 
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d a i l y t r a i n s , t o t a l t r a i n movements per day w i l l s t i l l be wel l 

below the jam capacity of the route. 

Flatonia - Glidden - West Junction 

At Flatonia, the SP's Port Lavaca Branch i n t e r s e c t s the SP's 

Glidden Subdivision. The connecting track between the V i c t o r i a 

l i n e to the Flatonia l i n e i s i n the southwest quadrant of the 

crossing. This w i l l require Tex Mex to p u l l i n t o the yard at 

Flatonia and run around the t r a i n (that i s , move the locomotives 

from one end of the t r a i n to the other) before proceeding on to 

Houston. This i s the process th a t SP c u r r e n t l y goes through with 

t h e i r Houston-Victoria manifest (HOVIM) and Victoria-Houston 

manifest (VIHOM) t r a i n s . Tex Mex contemplates continuing t h i s 

process u n t i l i t has constructed the connection discussed i n R.J. 

Spear's v e r i f i e d statement. 

Between Flatonia and West Junction there i s some CTC (from 

West Junction to the West Switch at the Eagle Lake siding) and 

some DTC. Sidings along the route are Weimer (10,779'), Glidden 

(16,000'), Eagle Lake (10,016'), L i s s i e (approximately 8,600'), 

East Bernard (approximately 9,000') Tower 17 (4,581'), Harlem 

(6,477'), Sugar Land (7,646') and Missouri City (6,236'). Siding 

spacing i s such th a t running time between sidings i s between ten 

and f i f t e e n minutes. In a d d i t i o n to t h i s s i d i n g capacity, SP 

also has r i g h t s to operate t r a i n s westbound over the B e l l a i r e 

Line from B e l l a i r e Junction i n Houston to Eagle Lake. This 

single track mainline i s u t i l i z e d to run predominantly westbound 
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t r a i n s to minimize meets and passes between West Junction and 

Eagle Lake. 

To estimate the jam capacity of the Flatonia t o West 

Junction segment, I chose as a c r i t i c a l section t h a t p o r t i o n 

between the sidings at East Bernard and Sugar Land. Based on an 

average running time of 40 minutes between the two p o i n t s , the 

jam capacity i s 36 t o t a l t r a i n movements per day. The UPSP 

operating plan contemplates 18.4 t o t a l t r a i n s per day over t h i s 

segment. Tex Mex's four t r a i n s per day would bring the t o t a l to 

22.4 movement per day, which i s well below the jam capacity of 

t h i s segment. 

Conclusion 

My review of the route proposed by Tex Mex f o r access t o the 

Houston area shows tha t the route from Corpus C h r i s t i t o West 

Junction at Houston i s not congest&d and can r e a d i l y handle the 

ad d i t i o n of the t r a f f i c Tex Mex anticipates sending over t h a t 

l i n e . On the other hand, the route BNSF w i l l t r a v e l on the UP's 

Brownsville Subdivision i s c u r r e n t l y quite congested, 

p a r t i c u l a r l y in the Algoa to Bay City segment of t h a t route. The 

ad d i t i o n of BNSF t r a f f i c to that route w i l l make i t beyond jam 

capacity on that segment on an almost d a i l y basis. BNSF's 

proposed trackage r i g h t s operation does not appear t o have 

factored i n the congestion and delays that are t o be expected on 

the Brownsville Subdivision. 
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VERIFIED STATEMENT 

OF 

R. J. SPEAR 

REGARDING ENVIRONMENTAL DOCUMENTATION 

My name i s R. J. SPEAR. I am Vice President of Operations 

and General Manager of the Texas Mexican Railway Company ("Tex 

Mex"), headquartered at 1200 Washington St, Laredo, Texas 78042. 

I am submitting t h i s statement i n order t o c e r t i f y t h a t Tex Mex's 

Responsive A p p l i c a t i o n meets the c r i t e r i a f o r exemption from 

environmental documentation set f o r t h at 49 CFR § 1105.6(c)(2). 

I am separately submitting a v e r i f i e d statement i n which I 

describe i n d e t a i l Tex Mex's operating plan f o r the trackage 

r i g h t s being requested i n the responsive a p p l i c a t i o n . I n sum, 

Tex Mex i s seeking trackage r i g h t s over Union P a c i f i c ("UP") and 

Southern P a c i f i c ("SP") li n e s between Robstown and Corpus 

C h r i s t i , TX and Houston, TX and Beaumont, TX, and i s seeking 

c e r t a i n terminal trackage r i g h t s w i t h i n the Houston Terminal 

area. The trackage r i g h t s sought by Tex Mex are l i m i t e d i n 

scope, and Tex Mex a n t i c i p a t e s s i m i l a r l y modest operations over 

those trackage r i g h t s . Operations by Tex Mex over these trackage 

r i g h t s w i l l not r e s u l t i n any s i g n i f i c a n t changes i n c a r r i e r 

operations, as defined by 49 CFR § 1105.6(c)(2). 

Tex Mex i s seeking to operate via trackage r i g h t s over the 

UP's Prownsvi 11 «=> l i n e from Robstown to Placedo (and over the TTP'S 
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l i n e from Corpus C h r i s t i to Odem), over the SP's Port Lavaca l i n e 

from Placedo to V i c t o r i a and then on to Flatonia, over the SP's 

Glidden l i n e from Flatonia to Houston (West Junction), over 

c e r t a i n SP and Houston Belt & Terminal Railroad Co. ("HB&T") 

li n e s through the Houston Terminal, and over e i t h e r the UP or SP 

l i n e from Houston t o Beaumont. 

Tex Mex's an t i c i p a t e d operation over these l i n e s consists 

of, at most, an average of two and a half t r a i n s per day i n each 

d i r e c t i o n : one scheduled manifest t r a i n per day each vay, one 

scheduled intermodal t r a i n per day each way, and one u n i t grain 

t r a i n three or four days per week. As indicated i n our operating 

plan, t r a f f i c volumes at the beginning of the a n t i c i p a t e d 

operation may not support any more than one scheduled mixed 

manifest and intermodal t r a i n per day i n each d i r e c t i o n , plus the 

grain t r a i n s . Thus, t h i s operation w i l l not r e s u l t i n an 

increase of at least eight t r a i n s per day on any segment of r a i l 

l i n e a f f e c t e d by Tex Mex's responsive a p p l i c a t i o n . 

Based upon the diversion studies performed f o r Tex Mex and 

the scope of the intended Tex Mex operation over these trackage 

r i g h t s , I also c e r t i f y t h a t t h i s operation w i l l not r e s u l t i n an 

increase i n r a i l t r a f f i c (measured i n gross ton miles annually) 

of at least 100 percent on any of these segments of r a i l l i n e . 

Over much of the proposed route (Robstown and Corpus C h r i s t i t o 

Houston), Tex Mex w i l l i n part be stepping i n t o the shoes of the 

SP, since a combined UPSP plans to reduce the number of t r a i n s 
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over some of these l i n e segments due to the service 

consolidations t o be effected by a UP/SP merger. 

The t r a i n and t r a f f i c density charts included by UPSP i n the 

primary A p p l i c a t i o n provide the following information about pre

merger d e n s i t i e s on the affected l i n e segments: Between Robstown 

and Odem, UP and SP have c o l l e c t i v e l y operated seven t r a i n s per 

day carrying e i g h t m i l l i o n annual gross tons. Between Corpus 

C h r i s t i and Odem, UP and SP have c o l l e c t i v e l y operated 4 t r a i n s 

per day ca r r y i n g s i x m i l l i o n annual gross tons. Between Odem and 

Placedo, UP and SP have c o l l e c t i v e l y operated nine t r a i n s per day 

carrying 12 m i l l i o n annual gross tons. Between Placedo and 

V i c t o r i a , SP has operated four t r a i n s per day carrying f i v e 

m i l l i o n annual gross tons. Between V i c t o r i a and Flatonia, SP has 

operated four t r a i n s per day carrying eight m i l l i o n annual gross 

tons. Between Flatonia and Houston, SP has operated 15 f r e i g h t 

t r a i n s per day ca r r y i n g 32 m i l l i o n annual gross tons. Between 

Houston and Beaumont, UP has operated 13 t r a i n s per day carrying 

22 m i l l i o n annual gross tons, and SP has operated 14 t r a i n s per 

day carrying 30 m i l l i o n gross tons. 

Based on the studies performed for Tex Mex, we a n t i c i p a t e 

t h a t Tex Mex w i l l carry no more than 1.5 m i l l i o n annual gross 

tons on any of the l i n e segments between Corpus C h r i s t i and 

Robstown and Houston, and s u b s t a n t i a l l y less annual gross tons on 

the l i n e segment between Houston and Beaumont. As can r e a d i l y be 

seen, the a n t i c i p a t e d Tex Mex operation does not approach the 

regulatory threshold of a 100 percent increase in r a i l t r a f f i c . 
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The operation sought by Tex Mex i n i t s responsive 

a p p l i c a t i o n w i l l , s i m i l a r l y , not r e s u l t i n an increase i n any 

r a i l yard a c t i v i t y of at least 100 percent (measured by carload 

a c t i v i t y ) . I n Houston and i n Beaumont, the r a i l yard a c t i v i t y 

t h a t w i l l be associated with Tex Mex operations w i l l be miniscule 

i n comparison to e x i s t i n g yard operations by the incumbent 

c a r r i e r s i n those locations. At Tex Mex's Corpus C h r i s t i yard, 

we do not a n t i c i p a t e any increase i n a c t i v i t y and, i n f a c t , there 

i s l i k e l y t o be some decrease i n a c t i v i t y at t h i s yard a f t e r the 

UPSP merger, even i f Tex Mex i s granted the trackage r i g h t s i t i s 

seeking. As explained i n the v e r i f i e d statement I am submitting 

with respect t o the Tex Mex's operating plan, Tex Mex w i l l seek 

to purchase or lease the SP's Glidden yard. Since t h i s yard 

would only be used by Tex Mex for occasional block swapping of 

r a i l cars and to clear the UPSP main track when necessary, use of 

the yard would be i n c i d e n t a l to Tex Mex's l i m i t e d t r a i n 

operations on the SP's Glidden l i n e . While the SP yard i t s e l f i s 

cu r r e n t l y i n a c t i v e , the yard i s d i r e c t l y adjacent t o an act i v e SP 

siding which i s i n t u r n adjacent to the main track. The Glidden 

yard was used by SP for storage and blocking of r a i l cars 

containing p l a s t i c s u n t i l about a year ago, and when i t was so 

used SP di d d a i l y switching of cars w i t h i n the yard. 

Tex Mex's responsive a p p l i c a t i o n w i l l not cause diversions 

from r a i l t o motor carriage. On the contrary, the purpose of the 

responsive a p p l i c a t i o n i s to provide a d d i t i o n a l r a i l competition 

-221-



f o r shippers, so as t o prevent diversions of t r a f f i c from r a i l t o 

trucks. 

I t w i l l not be necessary f o r the Tex Mex to construct any 

sidings, connections or yards i n order to implement the trackage 

r i g h t s t h a t i t i s seeking. However, we do contemplate some 

construction p r o j e c t s i n order to improve the e f f i c i e n c y of the 

operation. I n the ̂ .vent t h a t these trackage vights are granted 

to the Te Mex, Tex Mex would seek to construct (1) a turnout and 

connection between the Tex Mex and the UP at Robstown and (2) a 

turnout and connection at Flatonia between the SP's V i c t o r i a Line 

and Glidden Line. Depending on the levels of t r a f f i c and our 

experience wi t h these operations, Tex Mex may also, at a lat.->r 

time, seek t o construct an a d d i t i o n a l siding between Placedo and 

Flatonia or seek to improve the f a c i l i t i e s at the Glidden yard. 

In accordance wit h the STB's Decision No. 14 i n t h i s proceeding, 

Tex Mex w i l l , i f i t i s granted the trackage r i g h t s i t i s seeking, 

t h e r e a f t e r f i l e the necessary applications and environmental 

information w i t h respect to construction p r o j e c t s . 
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For a l l of the reasons discussed above, I c e r t i f y on behalf 

of the Tex Mex t h a t Tex Mex's Responsive Application meets the 

c r i t e r i a f o r exemption from environmental documentation set f o r t h 

at 49 CFR § 1105.6(c)(2). 

I , R. J. SPEAR, v e r i f y under penalty of perj u r y t h a t the 

foregoing i s true and correct. Further, I c e r t i f y t h a t I am 

q u a l i f i e d and authorized to f i l e t h i s V e r i f i e d Statement 

Regarding Environmental Documentation. 

Executed on March J? 7/ 1996. 

R. J. SPEAR 
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EXHIBIT 2 

AGREEMENTS - EXHIBIT 2 

SECTION 1180.6(a)(7)(u) 

TRACKAGE RIGHTS AGREEMENT BETWEEN 
HOUSTON AND ROBSTOWN/CORPUS CHRISTI, TEXAS 

AND BETWEEN 
HOUSTON AND BEAUMONT, TEXAS 

This trackage rights agreement ("Agreement") is made and entered into this day 
of , 19 , by and between Union Pacific Railroad Company and Southem Pacific 
Transportation Company (hereinafter collectively referred to as "UP/SP") and The Texas 
Mex.can Railway Company (hereinafter referred to as "Tex Mex"). 

Whereas, the Surface Transportation Board, in its decision in Union Pacific Corp.. 
Union Pacific RR. Co. and Missouri Pacific RR Co. -- Control and Merger -- Southem 
Pacific Rail Corp . Southem Pacific Trans. Co.. St. Louis Southwestem Rw. Co.. SPCSL 
Corp. and The Denver and Rio Grande Westem Corp.. Finance Docket Number 32760, 
("UP/SP Decision") approved the merger of the Union Pacific Railroad Company ("UP") and 
the Southem Pacific Transportation Corporation ("SP"), but conditioned said merger on the 
grant of the trackage rights and other conditions as set forth further in the agreement entered 
into by UP and SP and Burlington Northem Railroad Company and The Atchison, Topeka 
and Santa Fc Railway Company (collectively, "BN/Santa Fe") dated September 25, 1995 as 
supplemented by the Supplemental Agreement between UP and SP and BN/Santa Fe dated 
November 18, 1995, (collectively, the "B.N/Santa Fe Agreement") both appearing in Volume 
I of the Railroad Merger Application, UP/SP-22 through UP/SP-28, as supplemented by 
UP/SP-36, (collectively, the "UP/SP Railroad Merger Application"); and 

Whereas, the Surface Transportation Board funher conditioned said merger on, 
among other things, the grant of trackage rights and other conditions as set forth further in 
the Responsive Application of The Texas Mexican Railway Company, dated March 29, 
1996, (TM-_); and 

Wheieas, UP/SP desires to provide Tex Mex with the rights requested in said 
Responsive Application; and 

Whereas, Tex Mex is agreeable to receiving said nghts and desires to conduct 
operations over said rights under the terms and conditions herein and hereafter set forth, 
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Now, therefore, in consideration of the premises and covenants and agreements 
herein expressed, the UP/SP and Tex Mex (collectively referred to herein as the "Parties") 
hereto covenant and agree as follows: 

Section 1. Grant of Rights. 

(a) UP/SP hereby grants trackage rights to Tex Mex to conduct railroad operations 
for trains, locomotives, loaded and empty rail cars (including intermodal equipment) 
cabooses and end-of-train devices ("ETDs"), and other rail equipment (collectively, 
"Equipment") with its own crews, in either direction, over the Trackage Rights Lines, as 
hereinafter defined, under the terms and conditions contained herein. 

(b) The rights granted herein are for rail traffic of all kinds, carload and 
intermodal, for all commodities. The rights granted Tex Mex hereunder include the right to 
move its trains, engines and cars in through service over the Trackage Rights Lines, to store 
cars, furnish local service, and switch or serve industries thereon or spur tracks leading 
therefrom, and to act as agent for or tc handle or transpon the business of ?jiy other railroad 
thereover. 

(c) UP/SP shall have the right to admit any other railroad company to the use of 
all or any pan of Trackage Rights Lines except upon written notification to Tex Mex, 
provided such use shall not unreasonably hinder or obstruct Tex Mex in the enjoyment of the 
rights granted it hereunder. 

Section 2. Management and Operations. 

(a) The management, operations (including dispatching^ and maintenance of the 
Trackage Rights Lines shall at all times be under the exclusive direction and control of 
UP/SP. UP/SP will have the power to make reasonable changes to the management and 
operations on and over the Trackage Rights Lines as may be necessary, txpcd'ient or proper 
for the operations thereof intended. 

(b) UP/SP will give Tex Mex trains utilizing the Trackage Rights Lines pursuant 
to this Agreement equal dispatch without any discrimination in promptness, qaaJify of 
service, or efficiency in ,'avor of comparable UP/SP or BN/Santa Fe traffic. 

(1) Tex Mex agrees lhat in its use of the Trackage Rights Lines, it will 
comply with the operating rules and regulations of UP/SP, and that the movement of 
Tex Mex's trains, locomotives, cars and equipment over the Trackage Rights Lines 
shall at all times be subject to the orders of UP/SP, provided, however, that Tex Mex 
may call for arbitration, pursuant to Section 12 of this Agreement, conceming any 
such operating rule or regulation that Tex Mex deems unreasonable. 
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(2) Operations of each party upon the Trackage Rights Lines shall be 
conducted with due regard for, and without undue interference with, the rights of the 
other party. 

(c) If, by any reason of mechanical failure or for any other cause not resulting 
lu, n accident or derailment, a train or locomotive of UP/SP or Tex Mex becomes stalled 
and unaole to proceed under its own power, or fails to maintain the speed required by UP/SP 
on the Trackage Rights Lines, or if in emergencies crippled or otherwise defective cars are 
set out of UP/SP's ; l ex Mex's trains on the Trackage Rights Lines (hereinafter referred to 
as a "Movement Failure"), the party experiencing a Movement Failure on the Trackage 
Rights Lines shall give notice by telephone to the other party, UP/SP or Tex Mex, as the 
case may be. The party experiencing Movement Failure shall take all reasonable actions to 
clear the Trackage Rights Lines to permit the other party to operate on the Trackage Rights 
Lines. The party not experiencing a Movement Failure may, upon request or, provided the 
party expenencing Movement Failure fails to take reasonable efforts to clear the Trackage 
Rights Lines, upon the expiration of [ ] hours from the time notice of a Movement Failure 
was given, has the option to fum.ish motive power or such other assistance as may be 
necessary to haul, help or push such trains, or to properly move the disabled equipment, and 
party experiencing the .Movement Failure shall reimburse the other party for the reasonable 
cost of rendering any such assistance. 

(d) Whenever Tex Mex's use of the Trackage Rights Lines requires rerailing, 
wrecking service or wrecking train service, UP/SP may perform such service, including the 
repair and restoration of roadbed, track, and structures. The cost and expense thereof, 
including without limitation loss of, damage to, and destmction of any property whatsoever 
and injury to or death of any person or persons whomsoever resulting therefrom, shall be 
apportioned in accordance with the provisions of Section 9 hereof All locomotives, cars, 
and equipment and salvage from the same so picked up and removed which are owned by or 
unde-- the management and control of or used by Tex Mex at the time of such wreck shall be 
promptly picked up by Tex Mex or delivered to Tex Mex and all cost and exf>ense therefor 
shall be paid by Tex Mex in accordance with the provisions of Section 9 hereof. 

(e) Whenever UP/SP's use of the Trackage Rights Lines requires rerailing, 
wrecking service or wrecking train service, UP/SP shall promptly perform such service, 
including the repair and restoration of roadbed, track, and structures at its sole cost and risk. 

Section 3. Compensation, Invoices and Payment. 

(a) The compensation for operations under this Agreement shall be set at the 
levels shown in the following table: 
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Table I 

Trackage Rights Compensation 
(mills per ton-mile) 

Intermodal and Carload 3.1 
Bulk (67 cars or more of 3.0 

one commodity in one 
car typ>e) 

(b) These rates shall apply to all equipment moving in a train consist including 
locomotives. The rates shal! be escalated or decreased in accordance with the procedures 
descnbed in Section t of this Agreement. UP/SP shall be responsible for maintenance of its 
line in the ordinary cou'̂ se including rail reiay and tie replacement. The compensation for 
such maintenance shall be included in the mills per ton mile rates received by the UP/SP 
under this Agreement. 

(c) Within 30 days after the end of each month (commencing with the month of 
August, 1996), Tex Mex shall fumish to UP/SP a certified statement of the number of cars, 
loaded and empty, moved by Tex Mex during the preceding month (including a separately 
stated number of those cars which moved under the "bulk" rate as lhat rate is used in the 
compensation term in the subsection (a) of this section) together with a proposed invoice 
based upon the same. UP/SP shall inspect, endorse and retum the invoice to Tex Mex 
within 30 days. Tex Mex shall pay the invoice within 30 days of receipt. In the event 
UP/SP disputes the proposed invoice in any respect, Tex Mex shall pay the amount of the 
invoice within 30 days of its receipt and UP/SP shall seek to resolve the dispute in 
accordance v îth Section 12 of this Agreement. The records of each party hereto, insofar as 
they pertain to matters covered by this Agreement, shall be open at all reasonable times to 
inspection by the other pany hereto. 

Section 4. Compensation Adjustment. 

(a) All trackage rights charges under this Agreement shall be subject to adjustment 
annually beginning as of the effective date of this Agreement to reflect the increases or 
decreases in Rail Cost Adjustment Factor, adjusted for changes in productivity ("RCAF-A") 
published by the Surface Transporution Board or successor agency or other organizations. 
In the event the RCAF-A is no longer maintained, the parties shall select a subsianiialiy 
similar index and failing to agree on such an index, the matter shall be referred to binding 
arbitration under Section 12 of this Agreement. 

(b) Upon every fifth anniversary of the effective date of this Agreement, either 
party may request o;. ninety (90) days notice that the parties jointly review the operations of 
the adjustment mechanism and renegotiate its application. If the parties do not agree on the 
need for or extent of adjustment to be made upon such renegotiation, either party may 
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request binding arbitration under Section 12 of this Agreement. It is the intention of the 
parties that the rates and cha.''ges for trackage rights and services under this Agreement 
reflect the same basic relationship to operating costs as upon execution of this Agreement. 

Section 5. Maintenance. 

UP/SP shall keep and maintain the Trackage Rights Lines at no less than the track 
standard designated in the current timetable for the respective lines, and in no event at a level 
less than reasonably required to accommodate UP/SP's and Tex Mex's use of the Trackage 
Rights Lines. UP/SP shall not change the track standard designation in its timetable for the 
respective lines without written approval of Tex Mex. UP/SP and Tex Mex agree to 
establish a joint service committee to regularly review operations over the Trackage Rights 
Lines. 

Section 6. New Facilities. 

(a) Tex Mex and UP/SP will conduct a joint inspection of the Trackage Rights 
Lines to determine the necessary connections and sidings or siding extensions associated with 
connections, necessary to implement the trackage rights granted under this Agreement. The 
cost of such facilities shall be bome by Tex Mex to the extent such facilities are not 
reasonable or necessary to implement the trackage nghts granted under the BN/Santa Fe 
Agreement, contemplated in UP/SP Railroad Merger Application, or the Comments of 
BN/Santa Fe filed in STB Docket No. 32760, including the verified statements filed 
therewith, BN/SF-l (collectively, "BN/Sania Fe Comments"). The cost of facililies 
reasonable or necessary to implement the trackage rights granted under the BN/Santa Fe 
Agreement, contemplated in UP/SP Railroad Merger Application, or the BN/Santa Fe 
Comments shall be bom by BN/Sanla Fe or UP/SP as provided for in the BN/Santa Fe 
Agreement. If UP/SP decides to utilize such facilities the cost of which is bome by Tex 
Mex, UP/SP shall have the right to do so upon payment to Tex Mex of one-half (1/2) the 
original cost of constructing such facilities. 

(b) UP/SP shall nut oppose the application of Tex Mex, if any, for authority to 
construct facilities at Robstown, TX and Fiatonia, TX as contemplated by the operating plan 
Tex Mex submitted in F.D. No. 32760. 

Section 7. Trackage Rights Lines Defined. 

The term "Trackage Rights Lines" means: 

(a) The following mainlines: 

(1) The UP line between Robstown, TX and Placedo, TX; 
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(2) The UP line between Corpus Christi, TX and Odem, TX via 
Savage Lane to Viola Yard on the UP; 

(3) The SP line from Placedo, TX to Victoria, TX; 

(4) The SP line between Victoria, TX and Flatonia, TX; 

(5) The SP line between Flatonia, TX and West Junction, TX; 

(6) In the alternative:- (a) The UP line from Gulf Coast Junction, 
TX, through Settegast Junction, TX to Amelia, TX ("UP Mainline Option"); 
or (b) The SP line from Tower 87 to Amelia, TX ("SP Mainline Option"); and 

(7) The joint UP/SP line from Amelia to Beaumont, TX and the 
connection with KCS at the Neches River Draw Bridge in Beaumont. 

(b) The following trackage rights in Houston over SP lines: 

(1) The SP line from West Junction through Bellaire Junction to 
Eureka at SP Milepost 5.37 (Chaney Junction, TX); 

(2) The SP line from SP Milepost 5.37 (Chaney Junction, TX) to 
SP Milepost 360.7 near Tower 26 via the Houston Passenger station; 

(3) The SP line from SP Milepost 5.37 (Chaney Junction, TX) to 
SP Milepost 360.7 near Tower 26 via the Hardy Street yard; 

(4) If the UP/SP elects for Tex M̂ex to operate over the UP 
Mainline Option, as defined above, the SP line from Milepost 360.7 near 
Tower 26 to the connection with the Houston Belt & Terminal Railway 
Company ("HB&T") at Quitman Street near SP Milepost 1.5; and 

(5) If the UP/SP elects for Tex Mex to operate over the SP 
Mainline Option, as defined above, the SP line from Tower 26 through Tower 
87 to the SP mainline to Amelia. 

(6) The SP line from West Junction to the connection with the Port 
Terminal Railway Association ("PTRA") at Katy Neck (GK&H Junction), TX, 
by way of Pierce Junction. 

^' Tex Mex can operate efficiently over either the UP Mainline Option or the SP 
Mainline Option. Tex Mex asks the Board to require Applicants to elect which option they 
prefer Tex Mex to operate. 
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I I I . Terminal Trackage Rifihts In Houston Over HB&T. 

Terminal trackage rights pursuant to 49 U.S.C. § 11103 over the following terminal 
tracks of HB&T:^ 

A. If the UP Mainline Option is utilized, the HB&T line from Quitman Street to 
the HB&T's connection with UP al Gulf Coast Junction. 

B. The HB&l line from its connection with the SP line at T. & N.O. Junction, 
TX (Tower 81) to HB&T's connection wilh UP al Settegast Junction. 

IV. Terminal Facilities in the Houston Terminal Area. 

The right to use the following yards and other lerminal facilities of SP, UP and 
HB&T: 

A. SP's Glidden (TX) Yard.^' 

B. Interchanges with PTRA at the North Yard, Manchester Yard and Pasadena 
Yard in Houston, TX. 

C. Interchanges with HB&T at HB&T's New South Yard. 

Section 8. Ownership Rights. 

The Trackage .Rights Lines are owned by UP/SP and the grant of the rights provided 
for in this Agreement does not, and is not intended to, convey to Tex Mex any ownership 
interest therein. 

Section 9. Liability 

The responsibility of the parties hereto as between themseives for loss of. damage to 
and destruction of any property whatsoever and injury to or death of any person or persons 
whomsoever resulting from, arising out of, incidental to or occurring in connection with this 
Agreement shall be determined as follows: 

^ Section 1180.4(c)(6) requires that all "directly related applications" be filed 
concurrently with the responsive application. The directly related Application for Terminal 
Trackage Rights pursuant to Section 11103 is submitted with this Responsive Application. 

^' Tex Mex is willing to purchase oi lease this yard, at UP/SP's option. The yard is 
presently inactive. 
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(a) Whenever any loss of, damage to or destruction of any property whatsoever or 
injury to or death of any person or persons whomsoever, occurs with the trains, locomotives, 
cars or equipment of or in the account of, only one party hereto being involved, that party 
so involved shall assume all liability therefor and bear all cost and expense in connection 
therewith and shall forever protect, defend, indemnify and save harmless the other party and 
its officers, agents and employees from and against any such liability, cost and expense. 

(b) Whenever any such loss of, damage to or destruction of any property 
whatsoever or injury to or death of any person or persons whomsoever, occurs wiih the 
trains, locomotives, cars, or equipment, of or in the account of both UP/SP and Tex Mex 
being involved, UP/SP and Tex Mex shall separately assume and bear all liability, cost and 
expense for loss of or damage to said trains, locomotives, cars (including without limitation 
lading) and equipment operated by each of them and for injury to and death of each of their 
officers, agents and employees and persons in each of their care and custody, and UP/SP and 
Tex Mex further agree that all liability, costs and expense for injury to and death of any 
other person or persons whomsoever, and for loss of, damage to and destruction of all other 
property (including without limitation the tracks covered by this Agreement), so occurring 
shall be bome equally. Whenever any liability, cost or expense is assumed by or 
apportioned to a party hereto under the foregoing provisions, that party (Party 1) shall 
forever protect, defend, indemnify and save harmless the other party (Party 2) and Party 2's 
officers, agents, employees and corporate aftlliates from and against that liability, cost and 
expense assumed by Party 1 and apportioned to Party 1. 

(c) In the event both parties are liable under the provisions of this Section 9 for 
any damages and such liability is settled by a voluntary payment of money or other valuable 
consideration by one of the parties jointly liable therefor, such party shall secure the release 
of both parties, by name, from liability. Neither party shall enter into any such settlement 
requinng a payment of more than Ten Thousand Dollars (.$10,000.00) without first seeking 
the authority of the other pany. Failure of the settling pany to seek or secure authority from 
the other party prior to settlement shall not relieve the other party of its obligation to pay its 
share of the settlement amount unless the settling party's failure to seek cr secure such 
authority actually prejudiced the other party, and then only to the extent of such prejudice. 

(d) If traffic on the tracks included in Trackage Rights Lines, or business thereon, 
is at any time interrupted or delayed by derailments or from any cause, other than the willful 
act of either party, then and in such case neither party shall have any claim against the other 
party for loss or damage of any kind caused by or resulting from such interruption or delay. 

(e) Tex Mex shall be a named insured on any insurance policies UP/SP obtains 
covering damage to the Trackage Rights Lines and any liability under this Agreement. 
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Section 10. Investigation. 

(a) Each party will investigate the injuries, property damage and losses sustained 
by its own employees and f>ersons in its care or custody and adjust or defend any claims by 
such employees or persons. Other ciaims, injuries, property damages and losses shall be 
investigated, adjusted and defended by the party whost train, locomotives, czvs or equipment 
is involved in the accident from which ihe injury, loss or claim arises (excluding, however, 
freight loss and damage claims filed ir accordance; with [Section 11707 of the Interstate 
Commerce Act]). 

(b) In the event a claim or suit is asserted against UP/SP or Tex Mex which is the 
other's duty hereunder to investigate, adjust or defend, then, unless otherwise agreed, such 
other party shall, upon request, take over the investigation, adjustment and defense of such 
claim or suit. 

(c) All costs and expenses in connection with the investigation, adjustment and 
defense of any claim or suit under this Agreement shall be included as costs and expenses ih 
applying the liability provisions of Section 9 hereof, except that salanes or wages of fuU-iime 
claim agents, full-lime attorneys and other full-time employees of either party engaged 
directly or indirectly in such work shall be bome by such party. 

(d) It is understood that nothing in this Section 10 shall modify or waive the 
conditions, obligations, assumptions or apportionments provided in Section 9 hereof. 

Section 11. Labor Claims. 

(a) Each party agrees to indemnify and hold harmless the other party against any 
and all costs and payments, including benefits, allowances, and arbitration, administrative 
and litigation expenses, arising out of claims or grievances made by or on behalf of such 
party's employees, either pursuant to employee protective conditions imposed by a 
govemmental agency as conditions for that agency's approval of this Agreement and 
operations hereunder, or pursuant to a collective bargaining agreement. It is the intention of 
the parties that each pany shall bear the full costs of protection of its own employees under 
employee protective conditions v. Hich may be imposed and of grievances filed by its own 
employees arising under its collective bargaining agreements with its employees. 

Section 12. Arbitratiou. 

(a) If at any time a controversy arises between the parties hereto with respect to 
their nghts or duties under this agreement upon which the parties are unable to agree, the 
question in dispute shail be submitted to a board of arbitrators consisting of three competent, 
disinterested persons. 
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(b) The party desiring such arbitration shall give written notice thereof to the other 
party, setting forth definitely the point in dispute and naming the {lerson selected by the 
moving party as arbitrator. The party upon whom, such notice shall be served shall within 
fifteen (15) days thereafter, give written notice to ihe moving party, naming the person 
selected as arbitrator by the party upon whom the notice shall be served. The two arbitrators 
thus chosen shall select a ihi'd arbitrator. If the party upon whom notice has been served of 
the selection of an arbitrator shall fail to notify the moving party of the name of the 
arbitrator selected by the party thus served within fifteen (15) days of the service of such 
notice, or if the two arbitrators first selected fail \^ithin fifteen (15) days after their selection 
to agree upon the third arbitrator, the second arbiL-ator or the third arbitrator, as the case 
may be, shall be appointed by the then Judge of the United States District Court in which the 
City of Laredo, Texas, shall be situate and upon the application, in the one case, of the 
moving party and in the other case, of either party. Five (5) days' written notice of such 
application shall be given by the party making suci application to the other party. If such 
second arbitrator be appointed by said Judge, as h(;rein provided, the two arbitrators shall 
thereupon select a third arbitrator, and if they fail to agree upon such third arbitrator within 
fiftcn (15) days after the appointment of the second arbitrator, said Judge, on like notice and 
application ai above provid-̂ -l, shall appoint the th rd arbitrator. 

(c) The board of arbitrators chosen as aforesaid shall give to the parties to the 
controversy five (5) days' written notice of the lin-e and place of the hearing, and shall give 
said parties an opf)ortunity to be heard upon the question or questions in controversy, and the 
board of arbitrators shall prom.ptly hear and deternine such questions. Their decision shall 
be in writing. The determination of the board of arbitrators, or of the majority of them, on 
any question submitted, shall be final and conclusive, and the parties to such arbitration shall 
abide such decision and perform the same. 

(d) Each party to the arbiirauon shall pay the expense of its own arbitrator; and 
the cost and expense of the third arbitrator and .in;-- other cost of the arbitration shall be 
bome equally by such parties. 

Section 13. Default. 

(a) In the event of any substantial failure on the part of either party to perform its 
obligations under this Agreement, and its continuance in such default for a period of 6C days, 
the other party shall have the nght, [ai its optior snd subject to any necessary regulatory 
approvals, after first giving 30 days' wntten nonce thereot by personal service or by certified 
mail, and notwithstanding any waiver by the Owner of any prior breach thereof, to terminate 
the use of the Joint Trackage by the U.ser and in the exercise of such right, the Owner shal! 
not impair its nghts under this Agret;ment or any rights of action against the User for the 
recovery of damages. If User has invoked arbitration under Section 11 on the issue of 
whether a default has occuned. Owner shall not exercise its nghts under this Section 12 until 
the arbitrators have rendered a decision and User has not complied with such decision within 
30 davs.l 
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Section 14. Term. 

(a) This Agreement shall be effective as of [ ] , 1996 ("Commencement Date") 
and shall continue in ful! force and effect for a period of 99 years from said Commencement 
Date; provided however, that either party shall have the right at any time after the 
Commencement Date to petition the ICC for modification of any of the Agreement's terms. 

(b) Notwithstanding the foregoing, UP/SP may seek proper regulatory authority ID 
discontinue operations over or to abandon the Trackage Rights Lines, or any portion thereof, 
during the terrr of this Agreement or any renewals thereof. [Should UP/SP seek such 
regulatory authority, Tex Mex agrees not to oppose or in any way interfere with UP/SP's 
attempt to secuie and to exercise such authority, provided, however, that Tex Mex's efforts 
to purchase all or part of the Trackage Rights Lines under Title 49 of the U.S. Code or any 
successor provisions shall not be considered as opposition or interference.] [requirement to 
provide altemate connections, per provision in BN/Santa Fe Settlement Agreement] UP/SP 
shall rot seek regulatory authority for discontinuance of operations over or abandonment of 
such Trackage Rights Lines, or any portion thereof without first giving Tex Mex sixty (60) 
days' notice of UP/SP's intent to do so. For the purpose of this provision, notice by UP/SP 
to Tex Mex that it has placed such Trackage Rights Lines, or any portion thereof, on its 
System Diagram Map as defined in 49 C.F.R. § [ ] or successor, is not notice of UP/SP's 
intent to seek regulatory authority for discontinuance of operations over or abandon.ment of 
such Trackage Rights Lines, or any portion thereof 

(c) Subject to approval of any govemmental body having competent jurisdiction, 
Tex Mex may discontinue operations over all or any part of the Trackage Right.̂  Lines at any 
time, and upon such discontinuance by Tex Mex, all right of Tex Mex in and to all or any 
part of the Trackage Rights Lines so abandoned by Tex Mex shall cease and this Agreement 
shall thereupon be terminated as to such discontinued portion of the Trackage Rights Lines. 

(d) [Unless and until such time as Tex Mex and UP/SP have both discontinued 
operations over the Trackage Rights Lines, or any portion thereof, nothing in this Section 
shall modify the rights and obligations of the parties under this Agreement. 

(e) The provisions of this Section shall also apply in the event no regulatory 
authority is required to discontinue operations over or to abandon the Trackage Rights Lines 
or an> portion thereof. 

Section 15. Successors and Assigns. 

This Agreement shall inure to the benefit of and be binding upon the parties hereto, 
and the successors or assigns of substantially all the rail properties of a party hereto, unless 
and until terminated as aforesaid, except that termination of this Agreement shall not relieve 
or rek'.ase any party hereto from any obligations assumed, or from any liability which may 
have arisen or been incuned by any pany under the terms of this Agreement prior to the 
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termination hereof. No party hereto shall assign or transfer this Agreement or any of its 
rights hereunder to a party without obtaining the prior written consent of the other party. 

Section 16. Notice. 

Any notice required or permitted to be given by one party to the other under this 
Agreement shall be addressed as Ibllows: 

[ ] 

[ ] 
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EXHIBIT 11 

CORPORATE CHART AS REQUIRED BY 
SECTION 1180.6(b)(6) 

PART I - INTERCORPORATE RELATIONSHIPS 

TRANSPORTACION MARITIMA 
MEXICANA S.A. de CV. 

51.0% 

MEXRAIL, INC 

100.0% 

THE TEXAS MEXICAN RAILWAY COMPANY 
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CORPORATE CHART AS REQUIRED BY 
SECTION 1180.6(b) (6) (i) 

PART II - COIVIMON OinCERS AND DIRECTORS 

Transportacion Maritima Mexicana S.A, de CV. ("TMM") and Mexrail, Inc. ("Mexrail") -
TMM have the following officers or directors in common: 

Luis Gutierrez (Director - TMM; Director - Mexrail) 
Leopoldo Gomez (Director - TMM; Director - Mexrail) 
Jacinto Marina (Director - TMM; Director - Mexrail) 

Mexrail, Inc. ("Mexrail") and The Texas Mexican Railway Company ("Tex Mex") - Mexrail 
and Tex Mex have the following officers and directors in common: 

Leopoldo Gomez (Director - Mexrail; Director - Tex Mex) 
Larry Fields (Vice President - Mexrail; Director, President and CEO - Tex Mex) 
Walter L. Winters, II (Secretary - Mexrail; Secretary and Treasurer - Tex Mex) 
Zaragoza Solis, III (Treasurer - Mexrail; Director - Tex Mex) 
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CORPORATE CHART AS REQUIRED BY 
SECTION 1180.6(b)(o)(ii) 

PART III - CARRIER STATUS AND PFJ^DING PROCEEDINGS 

Transportacion Maritima Mexicana S.A. de CV. ("TMM") - TMM is a non-carrier with no 
proceedings pending before the Board. 

Mexrail, Inc. ("Mexrail") - Mexrail is a non-carrier with no proceedings pending before the 
Board. 

The Texas Mexican Railway Company ("Tex Mex") - Tex Mex is a carrier with no pending 
proceedings before the Board. 
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EXHIBIT 23 

OPINION OF COUNSEL FOR 
THE TEXAS MEXICAN RAILWAY COMPANY 

SECTION n80.6(a)(4) 

As counsel for The Texas Mexican Railway Company ("Tex Mex"), I am generally 

familiar with the transaction proposed by the Union Pacific Coiporation, Union Pacific 

Railroad Company, Missouri Pacific Railroad Company, Southem Pacific Rail Corporation, 

Southem Pacific Transportation Company, St. Louis Southwestern Railway Company, 

SPCSL Corporaiion, and the Denver and Rio Grande Westem Railroad Company 

("Applicants") in the Applicants' Railroad Merger Application (UP/SP-22 through UP/SP-28, 

as supplemented by UP/SP-36). I have reviewed the foregoing Responsive '.pplication of 

The Texas Mexican Railway Company for conditions pursû Hit to be imposed on that 

transaction pursuant to J U.S.C. § 11344(c). That Responsive Application generally asks 

the Surface Transpo ition Board to condition its approval of the Applicants' proposed 

transaction with the grant of trackage rights from Robstown and Coipus Christi, Texas, to 

Houston, Texas, by way of Placedo, Victoria and Flatonia, Texas, and from Houston, Texas 

to Beaumont, Texas, and further the grant of other irackage rights and terminal trackage 

nghts to enable Tex Mex to practicably use said irackage rights. 

Based on my familiarity and this review, and my knowledge of and experience wilh 

the .'nterstate Commerce Act, it is my opinion that the operations described in this 

Responsive Application, including the related Section 11103 applicauon for lerminal trac!.age 

nghts, are within the corporate powers of Tex Mex, and will be legally authorized and valid 

if approved by the Surface Transportation Board and if implemented as cc^ tern plated. 
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Dated this3_^ day of March, 1996, at Washington, D.C. 

Respectfully submitied, 

Richard A. Allen 
ZUCKERT, SCOUTT & RASENBERGER, LLP 
S88 Seventeenth Street, NW 
Suite 600 
Washington, DC 20006-3939 
(202) 298-8660 

Attomey for Texas Mexican Railway Company 



EXHIBn 24 

VERIFIED STATEMENTS OF SHIPPERS 
SUPPORTING THE RESPONSFVE APPLICATION 
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BADGER MINING CORPORATION 
409 SOUTH CHURCH ST . P.O BOX 328. BERLIN. Wl 54923 
(414) .361-2388' FAX (414) 361-2826 

Mr John V Edwards 
Zuckert, Scoutt, and Rasenberger 
888 17th Sfi-eet, N W 
Washingto x DC 20006 

FINANCE DOCKET NO. 32760 

UNION PACIFIC CORP.. ET AL 
CONTROL & MERGER - SOUTHERN PACIFIC RAIL CORP.. ET AL 

VERIFIED STATEMENT 
OF 

ROBERT BARTOL 

My name is Robert Barto! I am the Traffic Manager for Badger Mining Corporation My 
business address is P O Box 328 Berlin, Wisconsin, 54923 As Traffic Manager, my 
responsibilities include negotiation of rail contracts, rail property leases and rail equipmenl leases, 
and ananging for carload and container on flat car shipments 

Badger Mimng operates three mines in Wisconsin which produce silica sand, a specialty sand used 
in the oil, gas, foundry, glass, abrasive, and water fihration industnes Badger Mining's three 
Wisconsin mines produce and ship by rail in excess of 600,000 tons of silica sand annually to 
points throughout the United Stales, Canada, South America, Mexico, and the Far Last Badger 
Mining pays more than Sb,000,000 per year in rail freight charges 

My company is concemed that the UP/SP merger will reduce competition in the south Texas area 
BMC uses rail service to ship more than 700 carloads of sand per year inlo Mexico We have 
been satisfied with the Laredo gateway The strong concentration of brokers there serv es tc 
expedite our traffic through the border crossing In addition, we ship more than 250 
rail cars per year to Houston, Texas \na WSOR-Chicago-SP and WC - Chicago-SP Our 
Wisconsin locations allow us to benefit from competition between the UP and the SP for our 
shipments to Houston and Mexico This competition between railroads keeps us competitive in 
our destination markets Our company has a strong interest in keeping rail transportation 
competitive a.s we ship a low cost, high density product The transportation price accounts for a 
very high percentage of the delivered price of our product 

Our mission is to become the quality leader in the industnal m.inerals industry with a team of people committed to excellence 
and a passion (or satisfying our customers. 



We believe that the UP and the SP have been much more interested in our Me.xican business than 
the BN and the ATSF The UP and SP have offices in Me.xico, and have been committed to 
developing markets there In our expenence, both the UP and the SP get rate quotes fi-om the 
Mexican railroad Ther. the U'P and SP fumish the rates to the receivers who hold the contracts 
and pay the ft-eight charges for the Mexican portion of the move This procedure has facilitated 
our efforts lo be a player in the Mexican market To date, the BN and the ATSF have not offered 
this type of service I understand that the LT has negotiated a new route with the BNSF via 
BNSF-Corpus Christi. TX-TexMex We are concemed that this route will not be competitive It 
is a longer route from our origins, which translates into higher transit times and higher rales And 
that would make us noncompetitive in the Mexican market. 

Due to the reduction j f covered hopper availability from large railroads, BMC has bee orced to 
lease our own equipment We cunentiy have about 130 cars in our fleet As transit times 
generally have been good, we have been able to use this fleet to move 700 cars of sand between 
Wisconsin and Mexico via Lareao in addition to our domestic shipments However, we are 
concemed that the new UP/SP's high volume corridors will be given high priority in the future and 
that the Mexican route will suffer slower transit times As with the new BNSF-TexMex route, the 
slower transit tunes would force us to lease more equipment, which would raise our total costs 
With an already thin profit margin, we could be forced to exit the market 

Trucks are not a competitive option for BMC as the rates are too high fi-om Wisconsin 
However, we do transload sand from railcars to trucks at two leased tracks, one at George West, 
Texas located on the MP, and one at Dimebox, Texas on the SP We also have a site at Aguilares, 
Texas on the TexMex Shipments then move over the road to receivers in South Texas We 
would like to expand the program al Aguilares to truck sand to small receivers in Mexico The 
transload points are strategically located to serve our customers Consequently, we are very 
interested in whether the TexMex remains a viable earner serving the south Texas area 

The final issue we would like to address is the ability to maintain and expand our bagged sand 
business in Houston, Texas, which is cunentiy moving via SP from Chicago We understand that 
the TexMex is .seeking trackage rights to connect wilh the KCS at Beaumont, Tex?.s to move 
traffic to Houston We support this position as it would provide us with a compeutive option for 
moving our sand into this market 

In summation, we ask that the Surface Transportation Board grant irackage rights to the TexMex 
to Houston and Beaumont, Texas as a condition of the UP/SP merger We believe that the 
trackage rights wil! benefit shippers who are interested in growing business in south Texas and 
Mexico by helping to ensure that rail competition is preserved and enhanced there 



I , Robert Bartol, decla*- under penalty of perjury that the foregoing is true and conect Further, I 
certify that I am qualified and authorized to file this venfied statement 

-Executed on .Vjaich ̂  ^ . 1996 

A ^ ^ 0 , ^ 
ignature 

Subscribed and swom before me on March Xio 1996 

Notary Public 



4^ BHP 

BHP Copper 
VFRIFIED STATEMENT OF 

FR.ANK E. HA.NSON. JR. 
ON BEHALF OF 

BHP COPPER METALS 

Surface Transportation Board 
Washington. DC" 

Re: Finance Dockei No. 32''6fl. I nion Pacific Corp.. et al. 
Control & Merger - Southern Pacific Rail Corp.. et al. 

I am Frank E, Hanson, .Jr. Director. Lnlernational Logistics at BHP Copper Metals. BHP produces 
copper concentrates at its Nevada facilit\ and produces copper concentrates and/or manufactures 
copper cathodes and copper rods at its facilities in Arizona. The Arizona facilities are served by 
shortline railroads that connect with Southern Pacific and our Nevada faciiitv is served bv a shortline 
thai connects to Lnion Pacific. Presentiv, access to Southern Pacific in Nevada requires re
construction of a crossing of the Lnion Pacific tracks at Shafter, iNV and re-establishing the 
connection viith Southern Pacific at Cobre, NV. BHP ships via rail and truck into Mexico, mainly 
from San Manuel. AZ to Monterrey. Mexico. We also import copper concentrates through the ports 
of Corpus Christi. TX and Guaymas. Sonora, Mexico to our smelter at San Manuel. AZ. 

Our company favors the Laredo/Nuevo Laredo gateway on rail shipments moving to Mexico. This 
gateway possesses a high concentration of customs brokers to facilitate traffic moving across the 
border. We believe that the SP and TevMex have moved our product over Laredo/Nuevo L<4redo 
very effectively, and we are concerned about the loss of competition that will occur when the L'P and 
SP are merged. 

We have experimented with various routes and modes to move the rods and cathodes into Mexico. 
For example, we have trucked directly into Mexico with some success, but fear that the truck rates 
will increase when rail competition declines in this market. We have trucked copper rods to Phoenix. 
AZ then moved them via intermodal service on the Burlington Northern Santa Fe to midwestern 
destinations, l l is possible to truck lo railheads affording access to rail carriers that compete with 
Southern Pacific and Lnion Pacific. Transloading from trucks to railcars often damages the copper 
rods and renders it unsaleable. Finallv. we have looked at the BNSF route from Corpus Christi 
(negotiated with the LP). In our opinion, this alternative will not provide direct routing for our 
products particularly, as thev relate to cross border movement. Consequently, that route does not 
represeni a viable option for BttP. 

We support fhe TexMex in their effort to get trackage rights to Houston. A TexMex railroad that 
operates between Houston and Laredo affords our compan a coir jjetitive alternative to direct truck 
shipment and captive traffic on SPLP. This compelilive access 1̂11 undoubtedly result i i . competitive 
rates thai will have a favorable impact on BHP's marketing efforts in Mexico. Therefore, we ask Ihe 
Surface Transportation Board Io grant the Irackage rights to the Tex.Mex. 

SMP : : . • - ": Z'Sde ficao Sj :e 200 Tucsof ;0"a e i '04 

BHPC:;- • .-.„r....._ ~,.;ea 



VERIFICATION 

I, Frank E. Hanson. Jr. declare under penalty of perjury that the foregoing is true and correct. 
Further, I certify that I am qualified and authorized i j file this verified statement. Executed this 
27 th day of March, \19b in Tucson, Arizona. 

BHP COPPER METALS 

Frank E. Hanson, Jr. 
Director, International Lorjstics' 

State of Arizona 

County of Pima 

On March 2' , 1996, Frank E. Hanson, Jr. personally appeared 
before me whom I know personally to be the person who signed the above 
documerit, and he proved he signed it 

OFFICIAL li£AL 
STEPHANIE D. POFF 

S MOTAUr PUBLIC - *RIZC HA 
PIMA COUNTY 

"Otan. Public 

Residing TTOZS^iDi]^ AY\'ZCYif^ 

Mv commission expires My Oaniinbilofi Emtrw AjrH 29, !*?9 



1625 Front Street N.E. 
Salem, Oregon 97303 
503-363-2483 
503-363-3527 Facsimile 

CASCADE lVARErfOUb£ 

I M H M M 

Scott W. Cantonwine 
PresidenVCEO 

VERlFtED STATEMENT 

or 

SCOTT W. CANTONWINE 

On behalf of 

CASCADE WAREHOUSE COMPANY 

My name is Scott W. Cantonwine, President/CEO of Cascade Warehouse Company. In August 

1995. Cascade submitted a statement of Nippon for tbe proposed Umon Pacific-Southem Pacific 

merger. Wc arc writing no^ to amend our original statement to address trackage rights 

considerations which were not audres&ed in the original statement ffled last August. 

Our company has been involved in the movctncnt of forest products for the past decade We have 

a break-bulk opcratioQ ai Salem, OR located on t)ic BNSF and operate a private cat" fleet of between 

150 and 200 cars. Consequently, we have a vested interest in the continued vitality of raU 

competitiveness. 

Cascade is projecting growth m shipments moving from Mexico into the United States Currently, 

we move between 50 and 75 cais of wood aaiiuidly liuui Mexico over the Laredo gateway to vanous 

U.S. destinations ''ia TexAlcr.-Corpus Christi, TX-SP. This route has provided our companv with 

competitive .-ates and service In the near fiiture we would like to begm moving product from vanous 

points m the U.S to Laredo fbr transfer from rail to truck fbr delivery into Mexico. This would open 

Vî  the pos,«,ibi]ity nf b̂ tcWwiiling o-.r Mr, from Laredo to the Eastem U.S. Obviously, we a,e looking 

for optimum utilization of our equipment and would Uke to continue to have several railroads 

competing fbr our business. 

O v . ^ wc find rail sliipments to be more cost effective than trucks, especially over long distances 

Therefore, tmcks are not the best option from a price standpoint fc our shipmcms mos-ing from the 

Laredo gateway imo the U S. .Mso, the circuitous trackage rights that the Union Pacific granted tiae 

RN.SF do not provide an ad«^,uaie norii-jouth altmutive for our shipmt 
lems. 

u"Lrĵ uiji_.n^wbnjijunj'"Ljm^maĵ Lrjij'iJimj 



1625 Front Street N.E. 
Saiem, Oregon 97303 
503-363-2483 
503-363-3527 Facsimile 

CASCADE V / A R E M O U S E 

IMHMH 

Scott W. Cantonwine 
President/CEO 

Veriried Sutement of Scott W. Cantonwine 
Page 2 of 2 

Therefore, wc ur̂ e the Surface Transponation Board to grant trackage rights to the TexMex from 

Corpus Christi to Houston and Beaumont, TX llris solution wiU truly preserve the competition that 

exists today and wi.'l be lost afler the merger. Wt believe that the TexMex trackage rights will 

continue to provide access to an emerging tegmem of our irternationaJ businesfl. 

[. Scott W. Cantonwine, declare under penalty of perjury that the foregoing is true and correct. 

Further, I certify that I am qualified and authorized to file this verified statemem. 

Executed on (date) 5 /^s/^? 

Scott W. Cantonwine 

Subbciibed^and swom lo bctbrc me 
on (date) '> Au\ •:_^ j^'A". j 1^ 

Notary Public 

r:--i--'Z-^L SE'^i. 
i :. : iLZ ...VLOR 

/M MOT/.. .• h~'j3LIC • iflEGON 
CCMWI'-'SIOS NO 02̂ '304 i i 
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Date: March 22, 19% 

The Texas Mexican Railway Company 
c/o Central Business 5̂ rvices 
629 Green Bay Road 
Wilmelle,IL 60091 
Fax 708-256-2863 

"FINANCE DOCKET NO 32760 

Union Pacific Corp., ct aL, Confrol Merger 

Southem Pacific Rail Corp.. et al." 

Attached is a Ventied Stalernent fioni Daxlmg International, Inc., total pages 
including cover page is three. 

03-22-1996 0r;44An 2147171959 
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LING 
N T E R N M I O M A l - I H C DRAFT 

251 0'C»«JK>r Siige Bo»ii;vMd 

.Sure 30C 

Irviin. TX liOH 

V E R U IKD STATEMENT 
OF 

J t l T R E Y L . GUNN 

on behalf of 

DARiXNG rVTERNATIONAI> 

My narae is J-jfTDex' L Gtnm and i am the I lauspottatian Manager of 

Dailiug fatenutKxui, wrfe headquarter; kxjtrd at 251 O'Connor 

Ridge Bhd . Siutr 300, Irvmg.Texas 75038 1 am responsible fbr 

managing all fresgjbt transports ion service I am also rej^xnsible foi 

n«;otiaiiiig rail cxjiupmaH leases for 750 nni cars I ha^v over 23 yiare 

of eKpenencc n tbe tninsportsnitn industTV and have been en^loyed by 

Dartmj? IntanaUoaal fox 9 yuais 1 have a vâ t understanding of how to 

get food waste prcriuct from tmJl grigtns to oistomei dcstmatMjns. 

I>utmg fatcraaoooal is ttie larpist rocycler of fiwJ waste pioiiuaUi 'mi 

the Lhined StUrs We liave 31 plaots ici tbe L'.S and we siiqj food 

wasU pnpducts m i.aiiJk cars mamJy to OLbO chenucal companies in Ae 

Uojtcd Stars In a.dditiQti, wc export our product warld wide Darling 

hitianatmai is a i'UX raiUitn per yc3s ccanpany and is publicly traded 

CD the NASUAQ dock exchan^ We spend over $10 million per year 

CD rail &ai)^ txanspotUOiaQ ApproxonatEly 60% of our rail sfaipmcots 

«je over die CNW/^'P, 20% SP. aod 20% odiei laibaads Tiuck and 

bar^ iertnce u Oiit aa efkcH'ir lubsututL- for ̂ lipnient of our products. 

Tt le t 7V4I U DDHfl) 

Ttx 214.7!7.|.S»J 
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DRAFT 

We bciiev« ihac thu proposed merger vnll unpaa tiur fuUowmg areas: 

The prop(x,mi aunf^ of the UP and tbe SP will Unitt 
oiir alirmatjvc rail jcrvioe avadabtlity unless odder 
earners aie allowod uarestnctsd tiackage n^ts access 
to our Politics or to prtnidc us with corr̂ xotrvc service 
over the tracks bemĵ  elimouted lr, the loerger. Rather 
than abandcnmg the tracks, iCh will no lanj;er be 
needed by a combined UP^Sr cotnpany, they dioiiid be 
sold to ocher rad ooropeniry at a very muumum pnce. as 
tbey are a nanooal lofrijtructure resoiircR which <;bould 
not be loei 

Our rad costs will caitmue to fiae MS a result of the 
combined UP/SP Saicc the acqiusitioo of the CWV by 
the UP, wc have had many problems Our accessontl 
changes hav« douWud and m jotne cases iisen by 400% 
In addicoa, we have setu cost Licrca.<9es m crossings, 
•asemxit and general freight shupxnect. We are very 
concMTifld that this treed vnll continue. 

The UP expressed a total unwiilingness to ne>>atjate 
with us The UP has ndicated to us that tbe merger is a 
"dene (kaj" and ibeu most icceot cost quote has come 
withm one cent/hundred wet^ of tkd: qooted by the 
SP Due to tfae CP'SP monopoly on SO*!̂  of oui 
shi;̂ 7mg rĉ jtis. our abihiy to negotiate cccnpetitiN'ely 
will be sevwel>- luniled. 

Darlmf: !ntemat»QoaJ bche\«s that tfie proposed merĵ er between the UP aod 

SP would not be tn our best mtcrcit, or m the interest of our supplier: and 

customers Thcrdbre, we strongly oppose the UP/'SP merger We are also 

deeply coocemed about the tnod tosvard consolidation and aocofdm^y vv« 

ixnbtau: sid fulK support cflbnL b>' earners such as dte Tex Men Railroad to 

enhance the cotnpetiuvc aDvirormaDt. 

' v ^ j ^ V mf can: a a 'unm: ?e5.S3 
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