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We address in this decision certain issues—involving the definition of “2-to-1" points,
the definition of transload facilities, the Stockton-Elvas trackage rights line, and team
tracks—that have been raised in the fifth annual round of the UP/SP “general over ight”
proceeding.

BACKGROUND

On August 12, 1996, we authorized the common control and merger of the rail carriers
controlied by Union Pacific Corporation (collectively UP) and the rail carriers controlled by
Southern Pacific Rail Corporation (collectively SP), subject to various conditions. Among the
conditions attached to that authorization, we required UP to abide by the terms of the BNSF and
CMA Agreements’ under which UP provided BNSF approximately 4,000 miles of trackage

" Union Pacific/Southern Pacific Merger, 1 S.T.B. 233 (1996) (Merger Dec. No. 44),
aff'd sub nom. Western Coal Traffic League v. STB, 169 F.3d 775 (D.C. Cir. 1999). UP’s

acquisition of common control was consummated on September 11, 1996, and the merger was
completed on February 1, 1998.

* BNSF refers to The Burlington Northern and Santa Fe Railway Company. The
BNSF Agreement refers to the agreement entered into by the UP/SP applicants and BNSF on
September 25, 1995, as modifizd by the supplemental agreement dated November 18, 1995, and
as further modified by the second supplemental agreement dated June 27, 1996. Merger
Dec. No. 44, 1 S.T.B. at 247 n.15. The CMA Agreement refers to the agreement that UP and SP
(continued...)
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rights over the merged UP/SP system to preserve, among other things, competitive rail service
for “2-to-1" shippers—those shippers that, prior to the merger, were served by both UP and SP,
but by no other railroad. Merger Dec. No. 44, 1 S.T.B. at 252.

We also expanded upon those agreem.ents by imposing several other broad-based
conditions that afforded BNSF trackage rights to serve shippers that, as a resuit of the merger,
would have been deprived of a “build-in/build-out” option, and to serve new facilities (including
transload facilities) on both UP and former SP lines over which BNSF received trackage rights
under the BNSF Agreement. Merger Dec. No. 44, 1 S.T.B. at 419-20. These conditions were
designed to replicate other, more indirect competitive opportunities that would otherwise have
been lost upon SP’s absorption into UP, and to aid BNSF in obtaining sufficieat traffic to
compete effectively with the merged carriers. Id. at 372-73.

In this fifth round of general oversight, UP and BNSF have jointly submitted for our
review and approval a “restated and amended” version of the BNSF Agreement. See UP/SP-386,
BNSF-92 (Joint Submission). The carriers indicate that this updated version incorporates the
conditions in the BNSF Agreement that we adopted and imposed in Merger Dec. No. 44, as
clarified and supplemented in subsequent Board decisions. It also incorporates certain
agreements that UP and BNSF have reached relating to those conditions and other matters. But,
in addition to the matters on which UP and BNSF have reached agreement, the restated and
amended agreement includes conflicting proposals with respect to certain issues on which the

carriers do not agree, including: (1) the definition of “2-to-1" points; (2) the definition of
“Existing Transload Facilities” and “New Transload Facilities”; (3) BNSF’s access to

“new facilities” on the Stockton-Elvas trackage rights line; and (4) BNSF’s right to purchase or
lease “team tracks™ at 2-to-1 points.” We address these issues in turn.*

¥(...continued)
entered into on April 18, 1996, with BNSF and the Chemical Manufacturers Association (CMA),
which amended the BNSF Agreement. Id. at 243, 254-55.

' We previously addressed the carriers’ conflicting proposals regarding the scope of
BNSF’s trackage rights in the Houston- Memphxs St. Louis corridor. See Union Pacific
— , Finance Docket 32760 (Sub No. 21),
DCCISIOD No. 19 (STB served Nov. 8, 2001). Remammg issues in this round of oversight not
resolved in that decision or in our decision here will be addressed in a third decision.

* Comments addressing the issues are found in: UP/SP-385, UP’s report on BNSF
Agreement issues; BNSF-PR-20, BNSF's progress report; UP/SP-386, BNSF-92, the carriers’
joint submission of restatec and amended BNSF Agreement; UP/SP-387, UP’s opposition to
substantive changes to the BNSF Agreement; BNSF-93, BNSF's comments on unresolved issues

(continued...)
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PiSCUSSION AND CONCLUSION

Definition Of 2-to-1 Points. UP would retain in the restated BNSF Agreement the
definition of 2-to-1 peints used in this merger proceeding and similar to that used in
others—geographic locations at which at least one shipper/receiver had available to it, either
dircciiy o from reciprocal switching, service from both UP and SP but no other railroad. BNSF
proposes to define 2-to-1 points as locations commonly served by both UP and SP, without
regard to “whether any shippers or receivers at those locations were open to or served by both UP
and SP.”" Under BNSF’s definition, locations would qualify as 2-to-1 points if there was at least
one shipper/receiver open to UP and at least one shipper/receiver open to SP, even if no
shipper/receiver was open to both merger applicants (or any other railroad).’ Joint Submission,
at 3-4. BNSF’s broader definition of 2-to-1 points would thus allow the carrier to access through
the trackage rights additional facilities that we have traditionally considered to be “1-to-1" points
(those served only by UP or SP).

BNSF also seeks to serve new shipper facilities and existing transload facilities located
on lines over which BNSF was not granted trackage rights under the BNSF Agreement. BNSF
asserts that this result is called for by Section 8(i) of the Agreement—the so-called “omnibus
clause™—which states the applicants’ intent to preserve two-carrier competition for “all ‘2-to-1’
shipper facilities” and “all other shippers who had direct competition or competition by means of
siting, transload, or build-in/build-out from only UP and SP pre-merger” including at “Existing

“(...continued)
relating to the restated and amended BNSF Agreement; the ACC-1 comments filed by the
American Chemistry Council (ACC) (formerly CMA); the NITL-27 comments filed by The
National Industrial Transportation League (NITL); the DOT-6 and DOT-7 comments filed by the
United States Department of Transportation (DOT); UP/SP-389, UP’s reply; BNSF-94, BNSF’s
reply (initial reply statement, filed September 19, 2001, as corrected on September 21, 2001); an
undesignated UP letter filed September 24, 2001; and BNSF-96, BNSF’s reply.

* UP and BNSF would each define 2-to-1 points as of September 25, 1995, the date the
BNSF Agreement was initially executad. Joint Submission, at 3-4. BNSF would define
geographic locations using six-digit Standard Point Location Codes (SPLCs) and, as provided in
Section 9(g) of the agreement, those locations would be deemed to include all areas within the
switching limits of the locations. Id. at 3. Six-digit SPLCs identify a geographic area with the
first number, the State with the second, the county with the third and fourth numbers, and the
station in the city or town with the last two numbers. See Merger Dec. No. 44, 1 S.T.B. at 372

n.102.
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Transload Facilities and New Shipper Facilities at . . . ‘2-to-1" Points not along a Trackage
Rights Line.”™

Section 8(i), however, must be read in concert with the BNSF Agreement as a whole, and
when that is done, it is clear that this provision of the agreement was not meant to be read as
expansively as BNSF now suggests. This is so because the basic structure of the BNSF
Agreement provides BNSF only “overhead™ trackage rights (also known as “bridge” trackage
rights )—trackage rights that do not allow BNSF to access intermediate points on the trackage
rights lines—except insofar as access to such points is expressly provided. See Sectious 1(b).
3(c), 4(b), 5(b), and 6(d) of the restated BNSF Agreement, which provide, in identical language,
that “[t]he trackage rights granted under this section shall be bridge rights for the movement of
overhead traffic only, except for the local access specified herein.” Joint Submission, at 8, 14,
18, 23, and 27 (emphasis added). As consistently reflected in each of the many iterations of the

® Section 8(i) provides:

It is the intent of the parties that this Agreement result in the preservation
of competition by two rail carriers for (a) all “2-to-1" Shipper Facilities at points
listed on Exhibit A to this Agreement and (b) all other shippers who had direct
competition or competition by means of siting, transload or build-in/build-out
from only UP and SP pre-merger.

The parties recognize that some “2-to-1” Shipper Facilities, Existing
Transload Facilities, and New Shipper Facilities at *“2-to-1" Points will not be able
to avail themselves of BNSF service by virtue of the trackage rights and line sales
contemplated by this Agreement. For example, “2-to-1" Shipper Facilities,
Existing Transload Facilities, and New Shipper Facilities located at points
between Niles Junction and the end of the joint track near Midway (including
Livermore, CA, Pleasanton, CA, Radum, CA, and Trevamo, CA), Lyoth, CA,
Lathrop, CA, Turlock, CA, South Gate, CA, Tyler, TX, Defense, TX,

College Station, TX, Great Southwest, TX, Victoria, TX, Sugar Land, TX, points
on the former Galveston, Houston & Henderson Railroad served only by UP and
SP, Opelousas, LA, and Herington, KS, are not accessible under the trackage
rights and line sales covered by this Agreement. Accordingly, UP/SP and BNSF
agree to enter into arrangements under which, through trackage rights, haulage,
ratemaking authority or other mutually acceptable means, BNSF will be able to
provide competitive service to “2-to-1"" Shipper Facilities, Existing Transload
Facilities, and New Shipper Facilities at the foregoing points and at other “2-to-1"
Points not along a Trackage Rights Line.

See Joint Submission, at 33.
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BNSF Agreement, the most prominent local access-exception specified in the agreement was
BNSF’s access to traditionally defined 2-to-1 shipper facilities (those served by both UP and SP
but rio otlier carrier) at the points specifically “listed on Exhibit A to the Agreement.” Id.

Against this framework, Section 8(i) simply recognizes that certain 2-to-1 facilities will
be unable to access the trackage rights lines accorded to BNSF under the agreement, lists those
points, and provides for UP and BNSF to enter into other kinds of arrangements (such as other
trackage rights, haulage rights, rate relief, or other mutually acceptable means) that would allow
BNSF to afford competitive service at those facilities. Nowhere does Section 8(i) indicate that it
was meant to embrace a trove of points that otherwise would not have been available to BNSF
and that would upset the basic “overhead rights/except-where-specified” structure of the BNSF
Agreement. As we have previously determined, the omnibus clause was included in the BNSF
Agreement only to protect “the relatively few 2-to-1 points that were not explicitly covered by
the trackage rights and line sales provided for in that agreement.”™ Union Pacific Corp.—Control
& Merger—Southern Pacific Corp., Finance Docket No. 32760, Decision No. 89, slip op. at 2
(STB served June 1, 2000) (Merger Dec. No. 89), citing Merger Dec. No. 44, 1 S.T.B. at 252.

Further, BNSF’s proposed definition of 2-to-1 points would improperly expand our
already broad, but well-defined. conditions preserving the indirect competition that would
otherwise have been lost because of the merger. These conditions address the major weakness of
the original version of the BNSF Agreement (September 25, 1995): that it generally provided

only for BNSF access to traditionally defined 2-to-1 shippers, doing little to protect shippers who
would, in some instances at what would otherwise be 1-to-1 points, lose as a result of the merger
the competitive constraints indirectly provided by transloads, build-in/build-outs, or siting
competition. See Merger Dec. No. 44, 1 S.T.B. at 372 (under original BNSF Agreement, UP/SP
merger “would reduce competition™ at points subject to indirect constraints).

7 Exhibit A to the revised agreement lists the 2-to-1 points referred to in Sections 1(b),
3(a), 4(b), 5(b), and 6(d) of the agreement.

* In fact, the UP/SP applicants indicated early in the merger proceeding that, to the best
of their knowledge, only one unlisted 2-to-1 point—Labadie, MO-—stood to be covered by
Section 8(i). As the merger proceeding progressed, certain other unlisted 2-to-1 points were
discovered and added (by name) to the list that appears in Section 8(i), but it remained clear that
the applicants did not expect to uncover many more such points. See UP/SP-22 (filed Nov. 30,
1995) at 297 & n.1; see also UP/SP-23 (also filed Nov. 30, 1995) at 166-67 (Section 8(i) was
meant for only a “handful of small *2-to-1" points™ not covered by the BNSF Agreement which
applicants “may not have located.”). Neither BNSF nor any other party during the merger
proceeding indicated any different intention for Section 8(i).

5
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However, in the CMA Agreement (April 18, 1996) and the second supplemental
agreement to the BNSF Agreement (June 27, 1996), the applicants themselves expanded BNSF’s
access to such shippers by granting BNSF the right to serve any new facilities located post-
merger on any SP-owned line over which BNSF was accorded trackage rights, as well as the
facilities of CMA members who could establish that the merger would otherwise deprive them of
build-in/build-out options. We, in turn, then imposed conditions that expanded these agreed-to
additions to BNSF's access by requiring the applicants to permit BNSF to serve: (1) new
facilities (including transload facilities) on SP-owned and UP-owned track over which BNSF
received trackage rights; and (2) any shipper that, as a result of the merger, would otherwise have
suffered the ioss of a build-in/build/out option. See Merger Dec. No. 44, 1 S.T.B. at 372-73,
419-20. After having discussed at length and expressly defined the scope of our conditions
preserving indirect competition, there is no basis for anyone to expect—nor did we intend—that,
without any explanation, these conditions would then be further expanded to permit BNSF access
not just to new shipper facilities and existing transload facilities on all of the trackage rights
lines, Lut also to such facilities not along the trackage rights lines.

Finally, we have previously rejected the expanded definition of 2-to-1 points of the kind
that BNSF proposes here, determining that:

[r]ather than defining 2-to-1 points as those within some arbitrary proximity to
two rail carriers (a BEA[’] or 4-digit SPLC), and thus treating direct and indirect
rail competition as equivalent, . . . we have devised specific conditions directly
addressing both the competitive problems that have been raised with the

BNSF agreement and the CMA agreement and concerns about whether BNSF will
have sufficient traffic to compete effectively.

Merger Dec. No. 44, 1 S.T.B. at 372-73 (footnote omitted). It was thus clear that, during the
merger proceeding and upon the merger’s authorization, our conditions preserving indirect
competition were designed to reach a set of points separate from, and in addition to, what all
concemed parties at the time understood to be 2-to-1 points—locations where a shipper facility
had been open to both UP and SP, and to no other railroad.”” See Merger Dec. No. 44, 1 S.T.B.

* A BEA refers to a Business Economic Area. Usually, BEAs are “collections of
counties” that can, in some instances, comprise as much as “two-thirds or more of the area of

some western states.” Merger Dec. No. 44, 1 S.T.B. at 372 n.102.

' Listed in Exhibit A to the BNSF Agreement are locations (including Reno, NV, and
Halsted, Mont Belvieu, and Eldon, TX) that actually did not have any shippers with access to
both UP and SP (and no other railroad). Listing these points, however, did not reflect an

understanding that a 2-to-1 point was something different than what it was understood to be
(continued...)
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at 393 (where, after discussing our new facilities, transload, and build-in/build-out conditions. we
concluded that, with the conditions we were impesing, “BNSF will be an effective replacement
for SP at . .. 2-to-1 points and affected 1-to-1 points.”) (emphasis added).

In sum, we see no basis to grant the relief sought by BNSF here. The reality is that our
conditions preserving direct and indirect competition have together provided enormous
competitive opportunities for shippers and, in tum, BNSF on the approximately 4,000 miles of
trackage rights that BNSF received. BNSF now seeks to expand tnese opportunities even further.
In our judgment, however, that is an overreach that has no competitive justification in the context
of the UP/SP merger, nor support in the BNSF Agreement itself. We therefore reject BNSF’s
proposed definition of 2-to-1 points and direct that, in the restated and amended BNSF
Agreement, UP and BNSF apply UP’s definition.

Definition Of Transload Facilities. As we have observed, our “new facilities” condition
requires that BNSF be granted the right to serve new facilities (including transload facilities that
include those owned or operated by BNSK) on the trackage rights lines. See Merger Dec. No. 44,
1 S.T.B. at 419-20. Initially, UP and BNSF commonly defined “new transload facilities” as
shipper facilities (other than automotive or intermodal facilities or team tracks) that provide
transload services, including (though not limited t¢) commoniy recognized transload service
providers, at which freight is transferred from one railcar to another or from one mode to another,
the construction of improvements to provide such services is required, and operating costs above

and beyond the cost of providing direct rail service are incurred.”’ Joint Submission, at 6-7. The
oriy significant distinction between the definitions subsequently proposed by UP and BNSF is
that, under UP’s definition, the transload facility must be a public facility (i.e., a facility that
offers services to the shipping public) in which the operator of the new transload facility could
not have an ownership interest in the product being transloaded, while BNSF would allow for
such an interest.”

"(...continued)
during the merger proceeding. Rather, these exceptions simply reflected nothing more than
agreement on the part of the applicants to provide certain additional relief for those points to
address a perceived special competitive impact potentially resulting from the merger.

"' UP and BNSF each indicate, by way of an example, that BNSF would not be able to
construct a new truck transload facility adjacent to an exclusively served coal mine and then
truck the coal a short distance (e.g., 100 feet) from the mine to the facility. Joint Submission, at

6-7.

"* BNSF defines “existing transload facilities” as those in existence on September 25,

1995, with the same qualifications as for new transload facilities, plus the requirement that the
(continued...)
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After reviewing the comments, however, UP asserts that, for the purpose of defining the
scope of the conditions we have imposed in this proceeding, we should not adopt either BNSF’s
or UP’s definition of transload facilities, but, instead, resolve any disputes on a case-by-case
basis. UP asserts that most transloads create no conflict between carriers, and those that do arise
out of special circumstances. As a result, UP claims that attempts to define transload facilities in
the abstract may simply produce additional disputes.”” UP/SP-389, at 35. DOT concurs. DOT-
7, at 8-9.

After considering the comments, we agree with UP and DOT that we should not require
in the restated and amended BNSF Agreement a comprehensive definition of the transload
facilities to which BNSF will have access. The fact that we have not previously defined
qualifying transload facilities with any great precision'* does not appear to have been overly
burdensome on the parties. Accordingly, we believe that we should simply remain available to
resolve, on a case-by-case basis, any disputes concerning such qualification.

*“(...continued)
existing facilities had been leased, owned, or continuously operated by the same transload
operator for at least 12 months. Joint Submission, at 5-6. UP contends that a definition of
existing transload facilities is not necessary, id. at 5, but submits that, if we elect to define it, we
should apply UP’s definition for new transload facilities. UP/SP-387, at 21 n.10.

"> On reply, UP now concedes that, by precluding any ownership interest in the product
transloaded, its definition of new transload facilities could be too narrow and might discourage
some legitimate transload activity. UP/SP-389, at 37. BNSF has consistently argued that we
should reject any effort to restrict “transload facilities™ to only public facilities where the operator
has no ownership of the product being transloaded; the competition offered by transloading,
BNSF maintains, is not dependent on the identity of the party doing the transloading. See, e.g.,
BNSF-94, at 12-16.

"* In Union Pacific Corp.—Control & Merger—Southern Pacific Rail Corp. Finance
Docket No. 32760, Decision No. 61 (STB served Nov. 20, 1996) (Merger Dec. No. 61), we
explained that a transload facility must be “legitimate” (i.e., entail both the construction of a rail
transload facility as that term is used in the industry and operating costs above and beyond the
costs that would be incurred in providing direct rail service), but discussed only the example of a
facility that would clearly not be “acceptable” (a truck transload facility within 100 feet of an
exclusively served coal mine). Merger Dec. No. 61, slip op. at 12. In addressing this question
again in Union Pacific/Southern Pacific Merger, 2 S.T.B. 697 (1997) (Merger Dec. No. 75), we
added that a facility cannot be generally regarded as a transload facility for the purposes of our
transload condition if the facility is really “a contrivance to obtain a competitive option that was
not available to the shipper prior to the merger.” Merger Dec. No. 75, 2 S.T.B. at 701.

8
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What we have said with respect to the “new facilities” condition is equally true with
respect to that condition’s transload component:

We do not believe that it is necessary or appropriate for us to determine, in advance, the
exact parameters of the new facilities condition. As we have noted, the underlying
purpose of the condition is to replace competition that would have been lost pursuant to
the merger. A determination of whether a new facility such as a translead facility
addresses the loss of competition that this condition was intended to remedy, or whether
it instead amounts to an overreach, however, is fact-specific; it cannot be made in a
vacuum, nor can it be broadly defined. Rather, each determination will no doubt be
unique, given the expected differences in each shipper’s circumstances. Thus, in each
case, we must examine the particular circumstances to determine whether the condition
has been met.

Union Pacific/Southern Pacific Merger, 2 S.T.B. 703, 716 (1997) (General Oversight
Dec. No. 10).

Nonetheless, a few matters regarding the transioad condition, and the parties’ arguments
regarding that condition, merit special attention that should provide some guidance on this issue.
First, we reemphasize that the crucial issue in identifying a qualifying transload facility is not
whether it is public or private, or whether the operator of the transload facility has an ow nership
interest in the product being transloaded, but, as we outlined in Merger Dec. No. 61, supra
note 14, slip op. at 12, whether the facility is “legitimate.” Furthermore, BNSF cannot achieve
access to a transload facility merely by showing that such access would satisfy the “traffic
density” purpose of the transload condition. While BNSF could cite traffic density with respect
to any facility located on the trackage rights lines, traffic density is not relevant to the question of
whether a facility is a legitimate transload facility. See Merger Dec. No. 75, s:pra note 14,
2S.T.B.at702n.10. Lastly, we reject UP’s argument that, under the transload condition, a
shipper whose facility was served by UP prior to the merger must build its transload facility on a
line owned by SP prior to the merger, and vice versa. UP argues that, without this restriction,
single-shipper transloads would violate Merger Dec. No. 75 by “giving BNSF direct rail access
to shippers that only received direct and exclusive rail service from either UP or SP prior to the
merger.” Merger Dec. No. 75, 2 S.T.B. at 699. That argument, however, has already been
rejected, and UP cannot relitigate it now."*

"* In Merger Dec. No. 61, UP asked us to clarify “that BNSF's right to serve new
transload facilities on UP lines is only for the purpose of handling traffic transioaded to or from
points on SP lines,” and “that BNSF's right to serve new transload facilities on SP li.es is only
for the purpose of handling traffic transloaded to or frum points on UP lines.” Merger Dec.

No. 61, slip op. at 3. UP argued that its proposed clarification was necessary “because the
(continued...)
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We therefore direct BNSF and UP to revise the restated and amended version of the
BNSF Agreement so that, if a general definition of the term “transload facility” is included, that
definition is consistent with our decision here.

The Stockton-Elvas Trackage Rights. Section I(a) of the current version of the
BNSF Agreement lists the “Western Trackage Rights” that UP provided to BNSF, including
those over the former SP line between Stockton, CA, and Elvas, CA.'* UP/SP-266, Exhibit A
at 2; see also UP/SP-387, Map #2. Section 1(b) provides that the trackage rights granted in
Section 1(a) shall be bridge rights for the movement of overhead traffic only, except for the local
access that is specified. As pertinent here, Section 1(b) provides that BNSF shal! receive access
on the SP-owned lines listed in Section 1(a) to any new shipper facility located subsequent to
UP’s acquisition of control of SP at points other than those listed on Exhibit A to the agreement
“(except the line between Elvas (Elvas Interlocking) and Stockton.)” UP/SP-266, Exhibit A at 2.
Thus, under Section 1(b) of the current agreement, BNSF's trackage rights on the Stockton-Elvas
line are for overhead traffic only, precluding BNSF service to or from new shipper facilities
located subsequent to the UP/SP merger at points on the Stockton-Elvas line.

BNSF proposes to revise Sections 1(a) and 1(b) of the restated and amended BNSF
Agreement to provide that, aithough BNSF's trackage rights on the Stockton-Elvas line are
overhead rights, BNSF would receive access to any new shipper facility located “subsequent to
UP’s acquisition of control of SP” on the Stockton-Elvas line. Joint Submission, at 8-9. UP
would likewise revise Sections 1(a) and 1(b) to reaffirm that BNSF’s trackage rights on the
Stockton-Elvas line arc overhead rights, but it would further revise Section 1(b) to provide that
BNSF could serve Willamette Industries at Elk Grove, CA, and Southdown Cement at Polk, CA.
Id. at 9-10.

We agree with BNSF’s proposed revisions to Sections 1(a) and 1(b) and direct BNSF and
UP to include, in the final restated and amended version of the BNSF Agreement, BNSF’s

"*(...continued)
transload condition, read literally, allows BNSF to serve, via new transload facilities on the lines
where it will receive overhead trackage rights, not only traffic trucked to or from a point on the
other merging railroad, but also traffic trucked to or from a point on the very line where the
transload facility is located (or on a nearby branch line of that merging railroad).” Id. We
rejected UP’s request for clarification, and concluded that the transload condition should be read
literally: “BNSF may serve any new transload facility, including those owned or operated by
BNSF itself, located post-merger on any UP/SP line over which BNSF has received trackage
rights in the BNSF agreement; and BNSF’s right to serve a new transload facility includes the
right to handle all traffic transloaded at that facility ™ Id., slip op. at 7.

'* Elvas is also referred to as “Elvas Interlocking” and “‘Elvas Tower.”

10
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revisions regaiding this matter. s we have repeatedly indicated, in authorizing the UP/SP
merger we provided that the new facilities provision of the CMA Agreement, which granted
BNSF “the right to serve any new facilities located post-merger on any SP-owned line over
which BNSF receives trackage rights in the BNSF agreement,” be expanded to require “that
BNSF be granted the right to serve new facilities on both SP-owned and UP-owned track over
which BNSF will receive trackage rights.” Merger Dec. No. 44, 1 S.T.B. at 419-20; see also
Merger Dec. No. 44, 1 S.T.B. at 373; Merger Dec. No. 61, slip op. at 2; General Oversight
Dec. No. 10, 2 S.T.B. at 714,

UP argues, however, that, in characterizing the CMA Agreement as providing BNSF
access to “any” new facility on SP trackage rights lines, we overlooked the fact that Section 1(b)
of the current BNSF Agreement specifically excepts the Elvas-Stockton SP trackage rights line
from such access, and we gave no indication in Merger Dec. No. 44 that this provision of the
BNSF Agreement would be nullified by our “new facilities” condition. UP argues, in essence,
that, because we overlooked the Stockton-Elvas restriction in 1996, we have no choice but to
accept it now.

Because the text of the “new facilities” condition requires “that BNSF be granted the
right to serve new facilities on both SP-owned and UP-owned track over which BNSF will
receive trackage rights,” Merger Dec. No. 44, 1 S.T.B. at 419-20, and because that text makes no
exception for the Stockton-Elvas line, BNSF must be granted the right to serve new facilities on
the Stockton-Elvas line. In the case of a conflict between the conditions we imposed in Merger
Dec. No. 44 and the restrictions BNSF and U'P agreed upon in the 1996 version of the
BNSF Agreement, the conditions we imposed trump any restrictions that BNSF and UP may
have previously agreed upon. Moreover, as we indicated ir, Merger Dec. No. 61, slip op. at 7:

The new facilities condition should be read literally: BNSF may serve any
new facility (except as otherwise indicated) located post-merger on any UP/SP
line over which BNSF has received trackage rights in the BNSF agreement.'’

UP insis.s, however, that the Stockton-Elvas situation is r.ot like any of the
“new facilities” scenarios we considered in Merger Dec. No. 61 because the Stockton-Elvas line
was an SP line, not a UP line; because BNSF agreed (in the 1996 version of the
BNSF Agreement) to a restriction on its “new facilities” rights on the Stockton-Elvas line;
becauce BNSF was given access to the Stockton-Elvas line as an alternative route, for operating
convenience only; and because, in view of BNSF’s access to the Stockton-Haggin Junction line,
siting competition in the Stockton-Sacramento corridor can be preserved without affording BNSF

"7 The “except as otherwise indicated” exception refers to the limitation in our condition
that “the term ‘new facilities’ does not include expansions of or additions to existing facilities or
load-outs . . .." Merger Dec. No. 44, 1 S.T.B. at 420.
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access to new facilities on the Stockton-Elvas line. Further, UP adds, access by BNSF to new
facilities on the Stockton-Elvas line is not necessary to ensure that BNSF has sufficient traffic
density on its trackage rights lines.

When we said in Merger Dec. No. 61 that the “new facilities” condition should be read
literally, we did not mean that it applied only to situations identical to the situations we addressed
in that decision. We meant that the “new facilities” condition should always be read literally, and
a literal reading of that condition establishes BNSF’s right to access new facilities on the
Stockton-Elvas line.

Team Tracks. BNSF proposes to add to the restated and amended BNSF Agreement a
new Section 8(p) which would provide that, “[i]f UP no longer uses a team track at a ‘2-to-1’
Point, it agrees to sell or lease the track to BNSF at normal and customary costs and charges.”
See Joint Submission, at 35-36 '* UP objects to that revision. Id.

We agree with UP that it should not be required to sell or lease to BNSF team tracks no
longer used as such (or no longer used at all) by UP. A basic premise of the BNSF Agreement
was that, aside from the trackage rights lines themselves, BNSF must construct its own facilities
unless UP has specifically agreed to provide them. This premise is clearly 2pplicable in the
“team tracks” context; Section 9(h) of the restated and amended BNSF Agreement provides that
BNSF has a right “to construct, or have constructed for it, for its sole use exclusively owned or

leased facilities, including, without limitation, . . . team tracks.” See Joint Submission, at 41-42.
Given this background, and given that it could be diificult (particularly years after the fact) to
identify which tracks were actually used as team tracks, we see no justification for the new
provision proposed by BNSF.

BNSF contends that it must have team tracks if it is to fully replicate the intramodal
competition that existed at 2-to-1 points prior to the merger, and that, as a practical matter, it
would need to secure UP’s cooperation in the construction of BNSF team tracks. We agree that,
if BNSF is to compete effectively, it must have team tracks in appropriaie circumstances.
However, we believe that the difficulties cited by BNSF are overstated. As UP notes,
team tracks are not difficult to construct; they require only a switch, a small area of land, and a
short segment of track.

" A “team track” is “a rail-owned track on which the railroad parks a car for a shipper to
load or unload.” UP/SP-387, V.S. Rebensdorf at 9. See also UP/SP-387, at 6 n.3 (citation
omitted): “*Team tracks’ are any tracks on which cars are placed for the public’s use in loading
or unloading freight using trucks. Decades ago shippers used wagons pulled by ‘teams’ of
horses” and that is how the term evolved.

12
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As requested by ACC and DOT, however, we clarify that we expect UP to work
cooperatively with BNSF to enable BNSF to construct team tracks and ancillary facilities,
including loading facilities and necessary connections with UP/SP tracks, when BNSF notifies
UP of its desire to construct team tracks and/or ancillary facilities along a UP/SP line. In this
respect, as in so many others, railroads like BNSF and UP must cooperate with each other at the
same time they compete with each other. Such cooperation, we think, works best when the
details are arrived at privately, rather than in an administrative proceeding.

Other Arguments. Finally, UP argues that we should not even consider BNSF's
proposals respecting 2-to- 1 points, transload facilities, the Stockton-Elvas trackage rights, and
team tracks. UP contends that, because a merged railroad must be able to rely on its settlement
agreement partners to honor their agreements in the form imposed by the Board, BNSF's
proposals contravene our policy favoring private settlement agreements; because BNSF
previously agreed “not to seek any conditions in the control case, not to support any requests for
conditions filed by others, and not to assist others in pursuing their requests,” UP/SP-22 at 338,
BNSF’s proposals violate the terms of the BNSF Agreement itself: and because BNSF’s
proposals would expand the conditions on the UP/SP merger 5 years after UP and SP
consummated the merger, we lack the power to grant BNSF’s proposals. We disagree.

BNSF, however, should be regarded as the guardian of the rights we entrusted to it in
Merger Dec. No. 44. BNSF, as the grantee under most of the conditions we imposed when we

authorized the UP/SP merger, has a strong incentive to see to it that those conditions are enforced
to the fullest, and, as that grantee, is the party best situated to enforce them against UP. BNSF’s
proposed revisions here reflect its effort to ensure that our conditions are working in the manner
intended. This does not mean, of course, that any dispute between BNSF and UP regarding the
conditions we imposed in Merger Dec. No. 44 should be resolved in BNSF’s favor. But it does
mean that a dispute should not be resolved in UP's favor on the ground that BNSF has no right te

dispute anything.

This action will not significantly affect either the quality of the human environment or the
conservation of energy resources.

1s ~ ~iered:

1. BNSF ad UP shall include, in the final restated and amended version of the
BNSF Agreement, the “2-to-1 point™ definition advocated by UP.

2. BNSF and UP shall include, in the final restated and amended version of the
BNSF Agreement, either: (a) a general “transload facilities” definition upon which BNSF and
UP can agree consistent with this decision; or (b) no “transload facilities” definition.




STB Finance Docket No. 32760 (Sub-No. 21)

3. BNSF and UP shall include, in the final restated and amended version of the
BNSF Agreement, the wording of Sections 1(a) and 1(b) advocated by BNSF regarding access to
new shipper facilities on the Stockton-Elvas trackage rights line.

4. BNSF and UP shall not include, in the final restated and amended version of the
BNSF Agreement, the Section 8(p) provision advocated by BNSF.

5. The due date for the submission of the final restated and amended version of the
BNSF Agreement will be announced in a subsequent decision.

6. This decision is effective on the date of service.

By the Board, Chairman Morgan, Vice Chairman Clyburn, and Commissioner Burkes.

%ﬂfﬂ/ MM"

Vemon A. Williams
Secretary
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UNION PACIFIC RR CO GOV., STATE OF NEBRASKA

1476 DODGE STREET ROOM 830 P O BOX 94840

OMAHA NE 68179 US LINCOLN NE 68509 US

GEORGETTE M DUGAS NANCY C WEASE

SUPREME RICE MILL INC CERTAINTEED CORPCRATION
PO BOX 490 PO BOX 253

CROWLEY LA 70527 US SULPHUR LA 70664 US

MAYOR JERRY TAYLOR MAYOR FRANK A FOGLEMAN
200 EAST EIGHTH AVENUE 14 MILITARY ROAD
PINE BLUFF AR 71601 US MARION AR 72364 US

JOHN TRAUGH TONY BENWAY

P O BOX 652 CITGC PETROLEUM CORP
14 MILITARY RD PO BOX 40

MARION AR 72364 US TULSA OK 74102 US

HONORABLE PHIL GRAMM WRENNIE LOVE
UNITED STATES SENATE P O BOX 819005
2323 BRYAN STREET, #2150 1601 W LBJ FREEWAY
DALLAS TX 75201 US DALLAS TX 75234 US

JEFFREY R MORELAND MICHAEL E ROPER
THE BURLINGTON NORTHERN AND SANTA FE RAILWAY BURLINGTON NORTHERN AND SANTA FE RAILWAY COMN
2500 LOU MENK DRIVE 3RD FLOOR P O BOX 961039
FORT WORTH TX 76131-0039 US 2500 LOUJ MENK DRIVE
FT WORTH TX 76161-0039 US

JIM C KOLLAER ERIC W TIBBETTS

GREATER HOUSTON PARTNERSHIP CHEVRON CHEMICAL COMPANY LLC
1200 SMITH STE 700 1301 MCKINNEY STREET

HOUSTON TX 77002-4309 US HOUSTON TX 77010-3029 US

CHARLES R. CARR DAVID PARKIN
ATOFINA PETROCHEMLCALS, INC. HUNTSMAN CORP
15710 JFK BLVD. 3040 POST OAK BLVD
HOUSTON TX 77032 US HOUSTON TX 77056 US

EDWIN E VIGNEAUX JAMES J HALL

REAGENT CHEMICAL & RESEARCH INC CONDEA VISTA COMPANY
1300 POST . OAK BLVD STE 680 200 THREADNEEDLE
HOUSTON TX 77056 US HOUSTON TX 77079-29%90 US

MICHAEL P. FERRO THOMAS B CAMPBELL JR
MILLENNIUM PETROCHEMICALS, INC. PO BOX 3272

P O BOX 2583 HOUSTON TX 77253 US
1221 MCKINNEY STREET SUITE 1600

HOUSTON TX 77252-2583 US
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JEFFREY G DOWDELL
EXXONMOBIL GLOBAL SERVICES CO.
PO BOX 3272

HOUSTON TX 77253-3272 US

JOHN DP. LARUE, EXECUTIVE DIRECTOR
THE PORT OF CORPUS CHRISTI

P O BOX 1541

222 POWER STREET

CORPUS CHRISTI TX 78403 US

DONALD T CHEATHAM
PO BOX 81566
AUSTIN TX 78708-1566 US

REBECCA FISHER

AGST ATTY GENERAL

PO BOX 12548

AUSTIN TX 78711-2548 US

BARRY JOHNSON, SENIOR ENGINEER
SOUTHWESTERN PUBLIC SERVICE COMPANY
P. O. BOX 1261

AMARILLO TX 79170 US

HON JACK TAYLOR
STATE CAPITOL ROOM 271
DENVER CO 80203 US

HONORABLE JIM GERINGER
GOVERNCR

STATE CAPITOL BUILDING
CHEYENNE WY 82002 US

HON GUY E CAMERON
213 STATE CAPITOL
CHEYENNE WY 82008 US

HONORABLE MICHAEL O. LEAVITT

ATTN: ROBIN L. RIGGS, GC TO GOVERNOR
210 STATE CAPITOL

SALT LAKE CITY UT 84114 US

F MARK HANSEN
431 N 1300 W
SALT LAKE CITY UT 84116-2630 US

RALPH RUPP
PO BOX 2500
PROVO UT 84603 US

12/20/2001

M’ I, MCCLINTOCK

PO BOX 667

1215 MAIN

PORT NECHES TX 77651 US

CRAIG ELKINS

BROWNSVILLE NAV DIST LESSEE ASSOC
PO BOX 5808

BROWNSVILLE TX 78523 US

JERRY L. MARTIN, DIRECTOK RAIL DIV.
RR COMM OF TEXAS

P O BOX 12967

1701 N CONGRESS

AUSTIN TX 78711 US

CAROLE KEETON RYLANDER

RAILROAD COMMISSION OF TEXAS
POB 12967

AUSTIN TX 78711-2967 US

HONORABLE ROY ROMER
GOVERNOR

136 STATE CAPITOL
DENVER CO 80203 US

MAYOR LEO A PANDO

OFFICE OF THE MAYCR

2101 O'NEIL AVENUE SUITE 310
CHEYENNE WY 82001 US

HON VINCENT PICARD
213 STATE CAPITOL
CHEYENE WY 82002 US

RAY HINTZE

STATE OF UTAH

236 STATE CAPITOL

SALT LAKE CITY UT 84114 US

CARL E. KINGSTON

RAILCO, INC.

3212 SOUTH STATE STREET
SALT LAKE CITY UT 84115 US

WILLIAM BLANSETT

UTAH CENTRAL RAILWAY COMPANY
PO BOX 10402

OGDEN UT 84409 US

JACK TEVLIN
200 WEST WASHINGTON STREET
PHOENIX AZ 85003 US
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HONORABLE BOB MILLER
GOVERNOR

STATE OF NEVADA

CARSON CITY NV 89710 US

KENNETH KOSS

CALIFORNIA PUBLIC UTILITIES COMMISSION

505 VAN NESS AVENUE
SAN FRANCISCO CA 94102 US

RAYMOND A BOYLE

PORT OF OAKLAND

530 WATER STREET-JACK LONDCN SQUARE
OAKLAND CA 94606-2064 US

TUCK WILSON
710 NE HOLLADAY CSTREET
PORTLAND OR 97232 US

HONORABLE JOHN KITZHABER
GOVERNOR OF OREGON

STATE CAPITOL

SALEM OR 97310-0370 US

Records: 207
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CHARLES W CARRY
PO BOX 4998
WHITTIER CA 90607-4998 US

JAMES T QUINN

CALIFORNIA PUBLIC UTILITIES COMMISSION

505 VAN NESS AVENUE
SAN FRANCISCO CA 94102-3298 US

TIM DECOITO

BIG VALLEY LUMBER COMPANY
P O BOX 617

BIEBER CA 96002 US

CLAUDIA L HOWELLS

OREGON DEPARTMENT OF TRANSPORATION
555 13TH ST NE STE 3

SALEM OR 97201-4179 US
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STB Finance Docket No. 32760 (Sub-No. 21)

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY, AND
MISSOURI PACIFIC RAILROAD COMPANY-—CONTROL AND MERGER—SOUTHERN
PACIFIC RAIL CORPORATION, SOUTHERN FACIFIC TRANSPORTATION
COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY COMPANY. SPCSL CORP.,
AND THE DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY

[GENERAL OVERSIGHT)
" oy "'\

Decision No. 21 i

Cc

Decided: December 19, 2001

We address in this decision the remaining unresolved issues raised in the fifth annual
round of the UP/S#® “general oversight” proceeding. We also find that, overall, the evidence
demonstrates that the conditions we imposed on the UP/SP merger have effectively remedied, as
intended, any competitive harm that would otherwise have been associated with that transaction.
Thus, we are now concluding, as scheduled, our formal oversight process for the UP/SP merger.

BACKGROUND

On August 12, 1996, we authorized the common control and merger of the rail carriers
controlled by Union Pacific Corporation (collectively UP) and the rail carriers contrclled by
Southern Pacific Rail Corporation (collectively SP), subject to various conditions,’ including a
5-year oversight process and the terms of the BNSF Agreement as supplemented by the
CMA Agreement’ and as further expanded by the Board.

" See Union Pacific/Southern Pacific Merger, 1 S.T.B. 233 (1996) (Merger Dec. No. 44),
aff"d sub nom. Western Coal Traffic League, 169 F.3d 775 (D.C. Cir. 1999). UP’s acquisition of
common control was consummated on beptember 11, 1996, and the merger was completed on
February 1, 1998.

* BNSF refers to The Burlington Northern and Santa Fe Railway Ccmpany. The
BNSF Agreement refers to the agreement entered into by the UP/SP applicants and BNSF on
September 25, 1995, as modified by the supplemental agreement dated November 18, 1995, and

as further modified by the second supplemental agreement dated June 27, 1996. Merger
(continued...)
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Previously, in this fifth oversight round, we reviewed UP and BNSF s jointly submitted
“restated and amended™ version of the BNSF Agreement.’ See UP/SP-386, BNSF-92 (Joint
Submission). This updated version incorporates the conditions in the BNSF Agrcement that we
had adopted and imposed in Merger Dec. No. 44, as clarified and supplemented in subsequent
Board decisions. It also incorporates certain agreements that UP and BNSF had reached relating
to those conditions and other matters. But, in addition to the matters on which UP and BNSF
reached egreement, the restated and amended agreement includes conflicting proposals with
respect to five issues on which the c.iriers did not agree, including: the Houston-Memphis-

St. Louis corridor trackage rights; the ‘efinition of “2-to-1" points; thc definition of “Fxisiing
Transload Facilities” and “New Transload Facilities;” BNSF’s access to “new facilities” on the
Stockton-Elvas trackage rights line: and BNSF’s right to purchasc or lease “team trac ks at
2-to-1 points. In General Oversight Dec. No. 19* and | ight No.20," w
addressed the conflicting proposals submitted by UP and BNSF and resolved those issues. In
this decision, we address all remaining issues.®

*(...continued)
Dec. No. 44, 1 S.T.B. at 247 n.15. The CMA Agreement refers to the agreement that UP and SP
entered into on April 18, 1996, with BNSF and the Chemical Manufacturers Association (CMA),
which amended the BNSF Agreement. Id. at 243, 254-55.

’ BNSF indicates that trackage rights agreements have been finalized for all of the UP/SP
lines over which BNSF received trackage rights pursuant to the BNSF Agreement, and that the
trackage rights agreements will be restated and amended, as necessary, to reflect the terms and
conditions of the restated and amended BNSF Agreement, as approved by the Board.

* Union Pacific Corp.—Control & Merger—Southern Pacific Corp., STB Finance
Docket 32760 (Sub-No. 21), Decision No. 19 (STB served Nov. 8, 2001).

° Union Pacific Corp.—Control & Merger—Southern Pacific Corp., STB Finance
Docket 32760 (Sub-No. 21), Decision No. 20 (STB served Dec. 20, 2001).

* Comments addressing the remaining issues are found in: UP/SP-384, UP’s oversight
progress report; UP/SP-385, UP’s report on BNSF settlement agreement issues; BNSF-PR-20,
BNSF’s progress report; UP/SP-386/BNSF-92, the carriers’ joint submission of the restated and
amended BNSF settlement agreemen:' the ACC-1 comments filed August 17, 2001, by the
American Chemistry Council (ACC) (formerly CMA); the CPSB-15 comments filed by the City
Public Service Board of San Antonio, TX (CPSB); the CRDC-1 comments filed by the Cowboy
Railroad Development Company (CRDC); the undesignated comments filed by the State of
Utah; the undesignated comments filed September 14, 2001, by Utah Central Railway Company
(UCRC); the DOT-6 and DOT-7 comments filed by the United States Department of

(continued...)
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DISCUSSION AND CONCLUSIONS

Formal Oversight Process Is Concluded. When we approved the UP/SP merger in
1996, we established a 5-year oversight process “to examine whether the various cendiuons we
have imposed have effectively addressed the competitive issues they were inteuded to address,”
and we expressly reserved jurisdiction “to impose additional remedial conditions if, and to the
extent, we determine that the conditions already imposed have not effectively addressed the
competitive harms caused by the merger.” Merger Dec. No. 44, 1 S.T.B. at 248. Because the
evidence submitted in this fifth annual oversight round demonstrates that the conditions we
imposed are working as intended, we are now concluding, as scheduled, our formal oversight of
the UP/SP merger.

Vigorous Competition In The Wzsi. We agree with DOT that the record demonstrates
that the conditions we imposed on the UP/SP merger have maintained and fostered rail
competition in the Western United States. DOT submits, and we agree, that the carriers’
progress reports reflect in deta’i the continued robust competition between UP and BNSF, and
that the general absence of contrary evidence and argument, particularly when compared with the
volume of adversarial contentions made in years past, reflects that fact. DOT contends, and we
agree, that again the record supports a conclusion that our condi.ions have served their intended
purposes, and that competition between UP and BNSF, as we found in prior oversight rounds,’
remains strong.

Competition Has Been Strengthened. The evidence submitted by UP demonstrates that
the merger has resulted in strengthened competition for 2-to-1 shippers,® 3-to-2 shippers, shippers

®(...continued)
Transportation (DOT); UP/SP-388 and UP/SP-389, UP’s replies; and BNSF-94 (initial reply
statement, filed September 19, 2001, and corrected on September 21, 2001) and BNSF-96,
BNSF's replies.

7 See, e.g, Union Pacific Corp.—Control & Merger—Southern Pacific Corp., STB
Finance Docket 32760 (Sub-No. 21), Decision No. 16 (STB served Dec. 15, 2000) (General

Oversight Dec. No. 16), slip op. at 6.

* UP’s evidence demonstrates that the BNSF Agreement has allowed BNSF to access
(generally via trackage rights and line purchases) all 2-to-1 shippers and shortlire connections;
that, as a result of the BNSF Agreement, all 2-to-1 shippers (the majority of whom are located in
Texas, Arkansas, Utah, Nevada, and Califomia) have access to two competitive rail systems with
comprehensive networks that can provide efficient single-line access to far more points than

either UP or SP served before the merger; that the competition between UP and BNSF for 2-to-1
(continued...)
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of key commodities affected by the merger,” and shippers in every rail corridor and region
affected by the merger."” The evidence submitted by UP further demonstrates: that the public
benefits that the UP/SP applicants predicted have been achieved; that rail competition has been
enhanced; that UP rates (adjusted for inflation) have either declined or remained unchanged

in every relevant market; and that BNSF, Tex Mex, and Utah Railway Company (URC) have
competed and are continuing to compete effectively against UP. And, as UP notes, no one has
presented any evidence of competitive harm or any evidence that our conditions have been less
than fully effective.

BNSF Is An Effective Competitor. The evidence submitted by UP and BNSF
demonstrates that BNSF has competed vigorously for the traffic opened up to it by the
BNSF Agreement and has become an effective competitive replacement for the competition that
would otherwise have been lost or reduced when UP and SP merged. The evidence shows that
BNSF, in serving the traffic opened to it by virtue of the BNSF Agreement and the conditions we
imposed on the merger, and in extending the benefits of its network reach and its competitive
products and services to more than 1,300 customers on the UP/SP lines, has “grown” this traffic
(in terms of carloadings and revenues) to the size and scale of a Class I railroad in its own right.
And the evidence submitted by BNSF demonstrates that BNSF, in its marketing and sales
campaigns, has identified more than 500 2-to-1 shipper facilities, more than 430 customers on
17 2-to-1 shortlines, 17 existing transload facilities at 2-to-1 points, more than 60 shipper
facilities accessed by virtue of conditions in the CMA Agreement, nearly 150 shipper facilities

¥(...continued)
traffic has been vigorous; and that BNSF service to 2-to-1 shippers has proven to be highly
efficient and competitive with UP service.

* UP’s evidence demonstrates that rail competition for Colorado coal, Utah coal,
Gulf Coast chemicals, Gulf Coast petroleum products, Houston-area aggregates, soda ash, and
grain is stronger than it was prior to the transaction.

' UP’s evidence demonstrates that the merger, with the conditions we imposed, has
strengthened competition in the three major West Coast-Midwest/Northeast corridors (the
corridors that run between the Pacific Northwest, Northern California, and Southern California,
on the one hand, and, on the other hand, the Midwest gateways of Chicago, Kansas City, and
St. Louis and the regions served via those gateways); in the Houston-Memphis-St. Louis
corridor; and in the Houston-New Orleans corndor. UP’s evidence further demonstrates that the
merger, with the conditions we imposed, has strengthened competition for international traffic to
and from Canada and Mexico. And, as UP notes with respect to Mexico, our condition that UP
afford The Texas Mexican Railway Company (Tex Mex) trackage rights between Robstown and
Beaumont, TX, has resulted in the creation of a third competitive rail route to and from Eastern
Mexico.
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accessed on the “50/50 Line” between Dawes, TX, and Avondale, LA."' 16 shipper facilities on
lines purchased from UP in Louisiana, and more than 20 new shipper facilities on the UP/SP
trackage rights lines that BNSF can now serve in its capacity as a replacement competitor.

The End Of Our Formal Oversight Process. Because the record demonstrates that the
conditions we imposed on the UP/SP merger have worked as intended, and in view of our
resolution of all outstanding issues raised by tne parties in this oversight proceeding, we are now
concluding, as scheduled, our formal oversight process for this merger. Although DOT has
recommended that a more limited form of oversight be continued,'’ we do not think that
continuation of a formal oversight process beyond the S-year period originally envisioned is
necessary or appropriate. The oversight process we imposed in 1996 was intended, absent
evidence of ongoing problems, to be temporary, not permanent. Thus, we conclude our formal
oversight with the issuance of this decision.

Authority To Enforce Merger Conditions Continues. Although we are concluding our
formal oversight process for the UP/SP merger, we will continue to have authority to enforce the
conditions we imposed on the merger. Under 49 U.S.C. 11327, we have continuing authority to
enter supplemental orders and to modify decisions entered in merger and control proceedings
under 49 U.S.C. 11323. See Union Pacific Corp.—Control & Merger—Southem Pacific Rail
Corp., STB Finance Docket No. 32760 (Sub-No. 21), Decision No. | (STB served May 7, 1967)
(General Oversight Dec. No. 1), slip op. at 3 n.3. Thus, the conclusion of the formal oversight

process does not preclude any party from invoking our jurisdiction to address any merger-related
concerns arising out of our conditions. See, e.g., Canadian National Ry —Control—Iilinois

Central Corp. [General Oversight], STB Finance Docket No. 33556 (Sub-No. 4), Decision No. 3
(STB served Nov. 7, 2001), slip op. at 4 (“we have authority independent of the formal oversight

process to enforce or revise merger conditions as warranted upon request or on our own
mnitiative.”).

"' The former SP mainline between Dawes (east of Houston) and Avondale (west of
New Orleans) is referred to as the “50/50 Line” in recognition of its joint ownership by BNSF
and UP, which resulted from a February 12, 1998 BNSF-UP agreement that was consummated
on September 1, 2000.

' DOT has suggested that we continue to provide for what it describes as a “less
burdensome” and “more passive” oversight mechanism, that would nevertheless allow interested
parties a formal mechanism to draw our attention to any alleged instances of anticompetitive
conduct or conditions that are not working as intended. As discussed in this decision, despite the
conclusion of our formal oversight process, parties will continue to have the opportunity to
request that we address merger-related concerns. Also, our Office of Compliance and
Enforcement continues to monitor the rail industry generally and to make its Rail Consumer
Assistance Program available to consider informal complaints involving railroads.

5
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Accordingly. notwithstanding the conciusion of the formal oversight process, we remain
available—into the indefinite future—to consider and promptly resolve any disputes of general
applicability relating to BNSF’s access to shippers under the BNSF Agreement, or other issues
relating to the parties’ compliance with the conditions we imposed on the UP/SP merger, subject
to any applicable requirement to arbitrate. In this regard, we note that shippers have a right
(independent of any rights and interests BNSF may have under the BNSF Agreement) to seek
Board intervention to ensure that the conditions we imposed on the merger are implemented in a
manner that effectively preserves pre-merger competition. See, e.g., Union Pacific

or, —Sou ifi il .» STB Firance Docket No. 32760,

Decision No. 72 (STB served May 23, 1997) (Merger Dec. No. 72). slip op. at 8 n.18.

Restated And Amended Version Of BNSF Agreement. The restated and amended
BNSF Agreement will be approved, insofar as its terms are consistent with the conditions
imposed in Merger Dec. No. 44, as such conditions have been interpreted, clarified, and/or
supplemented in subsequent decisions. UP and BNSF should submit, no later than March 1.
2002, a final restated and amended versicn of the BNSF Agreement. This final version should
incorporate: the changes required by General Oversight Dec. No. 19, the changes required by
General Oversight Dec. No. 20, and the changes necessary to accommodate the interests of the
City Public Service Board of San Antonio, TX (CPSB) and otherwise to be consistent with this
decision.”

Adjustment Issues. (1) Trackage Rights Fee Adjustments. Section 12 of the restated
and amended BNSF Agreement provides, in pertinent part, that “[a]ll trackage rights charges
under this Agreement shall be subject to adjustment upward or downward July 1 of each year by
the difference in the two preceding years in UP/SP’s system average URCS costs for the
categories of maintenance and operating costs covered by the trackage rights fee. ‘URCS costs’
shall mean costs developed us..ig the Uniform Rail Costing Systern.” See Joint Submission, at
47-48. As DOT notes, it is important that the trackage rights fee adjustment mechanism work as
intended, so that any increases or decreases in UP’s costs are properly reflected in the
agreed-upon adjusuments to the trackage rights fee.

A dispute has arisen between BNSF and UP regarding UP’s method of adjustment to the
trackage rights fee in certain critical areas. But, at this point, there does not appear to be a need
for any action on our part with respect to this matter because the dispute is now under active
negotiation between BNSF and UP, and none of the parties that have expressed an interest in this
matter (BNSF, UP, DOT, and ACC) has made a specific request for relief. Consistent with our

" CPSB has pointed out, and UP and BNSF have acknowledged, that the conditions we
imposed to protect certain CPSB interests that otherwise would have been adversely impacted by
the UP/SP merger are not correctly memorialized in the version of the restated and amended
BNSF Agreement submitted to us.




STB Finance Docket No. 32760 (Sub-No. 21)

policy favoring privately negotiated solutions, we believe that a settlement negotiated by the two
parties involved (BNSF and UP) would be preferable, for all concerned, to a solution imposed by
order of the Board. Thus, we will take no action at this time regarding the trackage rights fee
adjustment dispute.’

(2) I-5 Proportional Rate Agreement Issues. In connection with the merger, the UP/SP
applicants and BNSF entered into an I-5 Proportional Rate Agreement (herein referred to as the
I-5 PRA) for UP to participate in joint rates with BNSF for traffic moving to or from points in an
area north of Portland, OR, and west of Billings and Havre, MT, and points in an area extending
from Oregon to West Texas. Merger Dec. No. 44, 1 S.T.B. at 253. Under the I-5 PRA, BNSF is
to provide UP with rate factors for BNSF service north of Portland competitive with the rates
BNSF offers for its own single-line services. The agreement conteraplates that UP would then
use the BNSF rates in combination with its own rates south of Portland to compete with BNSF
by replicating the pre-merger BNSF-SP interline route in the I-5 Corridor.

While BNSF contends that it is properly implementing the I-5 PRA, UP disputes that
contention. However, neither UP nor BNSF (nor any other party) has requested relief as to the
I-5 PRA dispute, and we see no reason to intervene at this time. As with the trackage rights fee
adjustment dispute discussed above, an I-5 PRA settlement negotiated by BNSF and UP would
be preferable, for all concerned, to a solution imposed by order of the Board. We therefore
encourage the parties to continue to negotiate in an effort to arrive at a settlement.

" As requested by ACC, however, we will confirm that its right (provided for in the
CMA Agreement) to audit the adjustment calculations of the trackage rights fee charged by UP to
BNSF shall continue under the restated and amended version of the BNSF Agreement.

)
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Other Issues.” (1) The State Of Utah. We will deny the requests made by the State of
Utah that we extend our oversight process for at least another year, and that, during that time, we
continue to monitor the competitive impacts of the merger on the Central Corridor in general and
on Utah in particular.

Insofar as Utah’s requests concern the implementation of the Utah rail rates agreement
that Utah reached with UP during the course of the nierger proceeding, extending our oversight
process is unnecessary. UP agreed that, for 10 years following consummation of the merger, the
carrier would not increase its rail rates to shippers terminating or originating traffic in Utah by a
percentage greater than increases for comparable shippers located in other states in the UP rail
system. Moreover, the agreement contains an enforcement mechanism (a rate audit) and a
remedy (restitution to affected shippers) for the rate pledge provided for in the agreement. And,
as noted by UP, Utah and UF have already begun exploring how to conduct a rate audit
efficiently and cost-effectively, and we expect that effort to result in a rate audit mechanism
expeditiously.

Extended oversight is likewise not required for Central Corridor competitive issues.
Rather, the evidence submitted throughout the course of the 5 years of formal oversight has
demonstrated that BNSF is indeed an effective competitor in the Central Corridor, and that its
presence has placed a competitive discipiine on UP’s rates both in the Central Corridor in general
and with respect to Utah/Colorado coal. Utah has not presented evidence to challenge those

findings. Utah coal producers and customers have benefitted significantly from the merger,
which created a shorter, single-line route between SP-served Utah coal producers and domestic
coal users in Southern Nevada and Southern California, as well as the Ports of Los Angeles and
Long Beach for export to the Pacific Rim. The merger and our conditions alsc have strengthened

' In its filings, BNSF has mentioned, but has not requested relief with respect to, a
number of operational issues. These include: access to the Broken Arrow Environmental solid
waste transload facility at Aragonite, UT; demurrage charges at Carlin, NV; access to the
Newmont Gold Company facility at Dunphy, NV; access to the Railhead Industrial Spur at
Durham, CO; access to the House Track at Femley, NV, slow orders in the Houston-Brownsville
corridor, on the lines south of Algoa, TX; weight limits in the Houston-Brownsville corridor, on
bridges between Angleton and Odem, TX; slow orders in the Central Texas Corridor, particularly
on the Taylor-Smithville and Smithville-Sealy lines; local switching service at Lake Charles,
West Lake Charles, and Westlake, LA; access to the Joint Intermodal Terminal at Oakland, CA;
and operational difficulties on the trackage rights lines between Temple and Eagle Pass, TX. We
believe that such issues should be resolved (and, indeed, BNSF’s own filings indicate that at least
some of the cited issues have already been resolved) by cooperative action by BNSF and UP,
without assistance from the Board. See, e.g., Union Pacific Corp.—Control &
Merger—Southemn Pacific Corp., STB Finance Docket 32760 (Sub-No. 21), Decision No. 13
(STB served Dec. 21, 1998), slip op. at 10 n.34.

8
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competition for Utah coal by providing URC with greater access to Utah coal. Thus, Utah has
failed to justify its request for relief.

(2) Cowboy Railroad Development Company. CRDC, which takes its name from the
Cowboy Line that once extended across northern Nebraska, describes itself as a “grassroots™
entity formed by shippers for the purpose of developing alternative railroad transportation for
Powder River Basin (PRB) coal moving to the central part of the United States. CRDC suggests
that the UP/SP merger removed any economic incentive to develop a third rail route (apparently a
revitalized “Cowboy Line” route) for PRB coal moving to the Central United States. While
CRDC’s plans are not yet sufficiently developed to support a specific request for relief, it asks
that we extend our formal oversight of the merger in order to preserve an opportunity to impose a
trackage rights cendition that would allow traffic to access this route.

CRDC'’s request is beyond the scope of the oversight process, which was established “to
examine whether the various conditions we have imposed have effectively addressed the
competitive issues they were intended to address,” and we expressly reserved jurisdiction “to
impose additional remedial conditions if, and to the extent, we determine that the conditions
already imposed have not effectively addressed the competitive harms caused by the merger.”
Merger Dec. No. 44, 1 S.T.B. at 248. That purpose has been met, and we have
determined—through the oversight process—that the conditions we imposed have indeed
effectively addressed the competitive issues they were intended to address and the competitive
harms that might otherwise have been caused by the merger. In any event, CRDC has not shown
why we could or should impose new conditions, long after the UP/SP merger has been
consummated, that are designed to create additional competition. Thus, we will not consider the
CRDC request further.

(3) McClellan Park, CA. McClellan Park is a new business and industrial park that is
being developed on the site of the former McClellan Air Force Base, located between
Sacramento and Roseville, CA. It is anticipated that McClellan Park will include rail-served
public reload and warehouse facilities that will be switched by the Yolo Short Line Railroad.

It appears that whatever dispute existed between BNSF and UP as to BNSF’s access to
this facility has been resolved. Nonetheless, based on what it maintains were undue delays in
gaining access to McClellan Park'® and other similar experiences, BNSF asks us to confirm that
UP must expeditiously address requests for access and service proposals. We agree that UP must
expeditious'y address requests for access and service proposals.

(4) The Transwood Facility at Ogden, UT. For some years prior to the UP/SP merger and
for several years thereafter, Transwood, Inc. (Transwood) operated a transload facility at Ogden,

' UP asserts that it has cooperated in arranging BNSF service to McClellan Park.
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UT (a 2-to-1 point), on property that Transwood leased from UP. UP now intends to terminate
Transwood’s lease, and BNSF contends that action may not only jeopardize BNSF’s right to
access the facility—a right, BNSF claims, that is encompassed by the conditions we imposed in
Merger Dec. No. 44—but also could eliminate the Transwood facility as a source of competition
to UP’s direct service to soda ash producers in Southwestern Wyoming and to other exclusively-
served UP points in Utah and Southern Idaho.

UCRC, on the other hand, maintains that Transwood’s planned relocation to a larger
UCRC site will benefit all concerned, because planned upgrades of plant and equipment at the
new site will allow Transwood to handle a greater volume and a wider variety of commodities for
a larger number of customers, all of whom will have the option of routing via either BNSF or
UP. UCRC observes that it began discussing with Transwood its relocation to the UCRC site in
early 1999, well before UP indicated any intent to cancel Transwood’s lease, and that the parties
reached a tentative agreement to relocate the facility prior to UP’s notice that it intended to
terminate the Transwood lease.”” As a result, UCRC claims that BNSF is simply attempting to
play UP, UCRC, and Transwood against one another in the hope of obtaining an advantage either
in commercial negotiations with UCRC and Transwood or here in our general oversight
proceeding, and UCRC asks us to make clear that BNSF's tactics will not be permitted to
provide the carrier with any advantage.

We see no reason to take any action with respect to the operation and/or relocation of the
Transwood facility. Transwood has not requested relief; no shipper that uses the Transwood
facility has requested relief; and BNSF, although expressing iis displeasure with the relocation,
has not requested relief either. And, because it is apparent that BNSF’s tactics have not provided
BNSF any kind of advantage in this proceeding, no Board action is necessary in this matter.

(5) Reciprocal Switching In Southern California. With traffic moving to and from 2-to-1
shipper facilities in the Los Angeles Basin, BNSF attributes some decline in the volume of
loaded units that BNSF has originated and terminated within the Southern California Corridor
(between Riverside and Ontario, CA, at Southgate, CA, Patata, CA, and on the La Habra Branch)
to poor and inconsistent reciprocal switching service by UP. BNSF therefore asks us to affirm
UP’s obligation to impartially provide reciprocal switching services along the trackage rights
lines and to indefinitely provide performance reports to BNSF (no less than quarterly) from

"7 UP indicates that it is working with Transwood to ensure a smooth transition to a new
and improved UCRC site, and agrees with UCRC that the relocation will benefit Transwood and
area shippers, as well as UCRC, BNSF, and UP.
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which service can be benchmarked and switching for BNSF movemenv can be compared with
switching for UP’s own account.’

As we have indicated before, our intervention in switching disputes should only be a last
resort,”” and any intervention would be premature here. We agree with BNSF that, where UP is
to provide reciprocal switching services under the auspices of the BNSF Agreement, such
services must be provided on an impartial basis. We do not believe that it is necessary, however,
to require UP to provide quarterly reciprocal switching performance reports to BNSF. BNSF's
recently implemented automated measurement tool to measure the adequacy of UP switching
services should satisfy that objective, and if an inadequate level of service (measured against
acceptable benchmarks) can be demonstrated, BNSF could seek relief at that time.

(6) The Ajax-San Antonio “Paired Track.” Between Ajax and Sar Antonio, UP recently
reconstructed a former Missouri-Kansas-Texas Railroad (MK T) mainline that had been
dismantled prior to the UP/SP merger. The reconstruction of the MKT track allowed UP to
inst.tute “directional running” on the Ajax-San Antonio segment. BNSF contends, however, that
its train performance on the Eagle Pass Corridor (between Temp'e and Eagle Pass, TX) has been
adversely impacted by UP’s refusal to allow BNSF trains operating in the Ajax-San Antonio
segment of this corridor to join UP’s directional flow, and requests that we direct UP to allow

" BNSF states that it recentiy implemented an automated measurement fool to
objectively quantify UP’s service performance at points where UP provides reciprocal s vitching
services to BNSF, both on and off the trackage rights lines. BNSF states that this tool should
allow it to more closely monitor UP’s performance in Southern California and elsewhere on the
trackage rights lines, and to hold UP accountable for service failures impacting BNSF’s
customers.

" Cf. Union Pacific/Southern Pacific Merger, 3 S.T. 3. 1030, 1060 (1998), where, in
declining relief in similar circumstances in the Houston/Gulf Coast oversight proceeding, we
observed that:

switching differences are inevitable for carriers that work together. Railroads
regularly work out arrangements with each other without requiring government
intervention, and we see no reason why BNSF and UP should not be able to work
out the matter here as well. If for some reason BNSF continues to have
complaints (or, for that matter, if UP has its own complaints about BNSF's
activities in this regard) and either party wants us to intervene, it should submit
detailed pleadings in support of its position.
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BNSF to join the directional flow whenever and wherever UP implements directional operations
involving BNSF’s trackage rights lines if necessary for BNSF to provide competitive service.”

The directional flow situation on the Ajax-San Antonio segment, however, is unlike any
other directional flow situation that has arisen in the UP/SP merger context. On the Ajax-
San Antonio segment, directional flow has been made possible by pairing a line over which
BNSF has trackage rights (the old Missouri Pacific line between Ajax and San Antonio) with a
line over which BNSF does not have trackage rights (the old MKT line). Further, the line over
which BNSF does not have trackage rights is a line that, for all practical purpcses, did not exist at
the time of the UP/SP merger.

Rather than granting or denying BNSF’s request for relief, we offer the following
guidance that BNSF and UP may use to resolve their dispute concerning access by BNSF to the
Ajax-San Antonio segment. UP cannot unilaterally take action that impairs BNSF’s ability to
provide service on a trackage rights line. However, we are not persuaded that the institution of
directional running on paired lines, when one line is and one line is not a trackage rights line,
necessarily interferes with BNSF’s ability to provide service on the line that is a trackage rights
line. What BNSF claims is that the institution of directional running on the paired lines between
Ajax and San Antonio interferes with BNSF’s ability to provide competitive service. But that
may simply mean that UP’s investment in the reconstruction of the MKT line has made UP more
competitive.

BNSF and UP should reevaluate BNSF's request for access to the Ajax-San Antonio
MKT line in light of this analysis. If BNSF and UP are unable to resolve the matter on their own,
BNSF may invoke our continuing authority to enforce the conditions we imposed on the merger.
But, in that event, BNSF should demonstrate how the institution of directional running on the
paired lines between Ajax and San Antonio has interfered with BNSF’s ability to provide service
on the Missouri Pacific trackage rights line.

This action will not significantly affect either the quality of the human environment or the
conservation of energy resources.

It 1s ordered:

1. The formal oversight nrocess of the UP/SP merger that we established when we
approved that merger is concluded.

** BNSF also suggests that we authorize our Office of Compliance and Enforcement, or
other appropriate office, to direct such operations on short notice to address any service issues
that arise, pending a review by the Board.
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2. The restated and amended version of the BNSF Agreement is approved, insofar as its
terms are consistent with the conditions imposed in Merger Dec. No. 44, as such conditions have
been interpreted, clarified, and/or supplemented in subsequent decisions.

3. UP and BNSF shall submit, no later than March 1, 2002, a final restated and amended
version of the BNSF Agreement.

4. All requests for relief made in the fifth annual round of the UP/SP general oversight
proceeding (other than those requests that were addressed either in General Oversight
Dec. No. 19 orin v ) are disposed of as indicated in this decision.
Any requests for relief that were made in the ﬁﬁh annual round of the UP/SP general oversight
proceeding but have not been specifically granted are denied.

5. This decision is effective on the date of service.

By the Board, Chairman Morgan Vice Chairman Clyburn, and Commissioner Burkes.

T Al f e

Vermnon A. Williams
Secretary
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TOWANDA IL 61776 US

MERRILL L TRAVIS

ILLINOIS DEPT OF TRANSPORTATION
2300 S DIRKSEN PARKWAY RM 302
SPRINGFIELD IL 62754 US

ROBERT K DREILING

KANSAS CITY SOUTHERN RWY CO
114 WEST 11TH STREET

KANSAS CITY MO 64105 US

NORMAN G MANLEY

CITY ATTORNEY, ANOVER CITY HALL
909 NORTH ANDOVER ROAD

ANDOVER KS 67002 US

JUNIOR STRECKER, CHAIRMAN

MOUNTAIN-PLAINS COMMUNITIES & SHIPPERS COALIT
122 NORTH MAIN ST

HOISINGTON KS 67544 US
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ROBERT K GLYNN

HOISINGTON CHAM OF COMM

123 NORTH MAIN STREET
HOISINGTON KS 67544-2594 US

LOUISE A RINN

UNION PACIFIC RR CO

1416 DODGE STREET ROOM 830
OMAHA NE 68179 US

GEORGETTE M DUGAS
SUPREME RICE MILL INC
PO BOX 490

CROWLEY LA 70527 Us

MAYOR JERRY TAYLOR
200 EAST EIGHTH AVENUE
PINE BLUFF AR 71601 US

JOHN TRAUGH

P O BOX 652

14 MILITARY RD
MARION AR 72364 US

HONORABLE PHIL GRAMM
UNITED STATES SENATE
2323 BRYAN STREET, #2150
DALLAS TX 75201 US

JEFFREY R MORELAND

THE BURLINGTON NORTHERN AND SANTA FE RAILWAY
2500 LOU MENK DRIVE 3RD FLOOR

FORT WORTH TX 76131-0039 US

JIM C KOLLAER

GREATER HOUSTON PARTNERSHIP
1200 SMITH STE 700

HOUSTON TX 77002-4309 US

CHARLES R. CARR
ATOFINA PETROCHEMLCALS,
15710 JFK BLVD.

HOUSTON TX 77032 US

INC.

EDWIN E VIGNEAUX

REAGENT CHEMICAL & RESEARCH INC
1300 POST OAK BLVD STE 680
HOUSTON TX 77056 US

MICHAEL P. IERRO
MILLENNIUM PETROCHEMICALS,
P O BOX 2583

1221 MCKINNEY STREET SUITE 1600
HOUSTON TX 77252-2583 US

INC.
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TERRY J VoSS

AG PROCESSING INC

PO BOX 2047

OMAHA NE 68103-2047 US

HONORABLE E. BENJAMIN NELSON
GOV., STATE OF NEBRASKA

P O BOX 94848

LINCOLN NE 68509 US

NANCY C WEASE
CERTAINTEED CORPORATION
PC BOX 253

SULPHUR LA 70€64 US

MAYOR FRANK A FOGLEMAN
14 MILITARY ROAD
MARION AR 72364 US

TONY BENWAY

CITGO PETROLEUM CORP
PO BOX 40

TULSA OK 74102 US

WRENNIE LOVE

P O BOX 819005
1601 W LBJ FREEWAY
DALLAS TX 75234 US

MICHAEL E ROPER

BURLINGTON NORTHERN AND SANTA FE RAILWAY COMN
P O BOX 961039

2500 LOU MENK DRIVE

FT WORTH TX 76161-0035 US

ERIC W TIBRETTS

CHEVRON CHEMICAL COMPANY LLC
1301 MCKINNEY STREET
HOUSTON TX 77010-3029 US

DAVID PARKIN
HUNTSMAN CORP
3040 POST OAK BLVD
HOUSTON TX 77056 US

JAMES J HALL

CONDEA VISTA COMPANY

900 THREADNEEDLE
HOUSTON TX 77079-2990 US

THOMAS B CAMPBELL JR
PO BOX 3272
HOUSTON TX 77253 US
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JEFFREY G DOWDELL
EXXONMOBIL GLOBAL SERVICES CO.
PO BOX 3272

HOUSTON TX 77253-3272 US

JOHN P. LARUE, EXECUTIVE DIRECTOR
THE PORT OF CORPUS CHRISTI

P O BOX 1541

222 POWER STREET

CORPUS CHRISTI TX 78403 US

DONALD T CHEATHAM
PO BOX 81566
AUSTIN TX 78708-1566 US

REBECCA FISHER

ASST ATTY GENERAL

PO BOX 12548

AUSTIN TX 78711-2548 US

BARRY JOHNSON, SENIOR ENGINEER
SOUTHWESTERN PUBLIC SERVICE COMPANY
P. O. BOX 1261

AMARILLO TX 79170 US

HON JACK TAYLOR
STATE CAPITOL ROOM 271
DENVER CO 80203 US

HONORABLE JIM GERINGER
GOVERNOR

STATE CAPITOL BUILDING
CHEYENNE WY 82002 US

HON GUY E CAMERON
213 STATE CAPITCL
CHEYENNE WY 82008 US

HONORABLE MICHAEL O. LEAVITT

ATTN: ROBIN L. RIGGS, GC TO GOVERNOR

210 STATE CAPITOL
SALT LAXE CITY UT 84114 US

F MARK HANSEN
431 N 1300 W
SALT LAKE CITY UT 84116-2630

RALPH RUPP
PO BOX 2500
PROVO UT 84603 US
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M L* MCCLINTOCK

PO BOX 667

1215 MAIN

PORT NECHES TX 77651

CRAIG ELKINS

BROWNSVILLE NAV DIST LESSEE ASSOC
PO BOX 5808

BROWNSVILLE TX 78523 US

JERRY L. MARTIN, DIRECTOR RAIL DIV.
RR COMM OF TEXAS

P O BOX 12967

1701 N CONGRESS

AUSTIN TX 78711 US

CAROLE KEETON RYLANDER
RAILROAD COMMISSION OF TEXAS
POB 12967

AUSTIN TX 78711-2967 US

HONORABLE =~JY ROMER
GOVERNOR

136 STATE CAPITOL
DENVER CO 80203 US

MAYOR LEO A PANDO

OFFICE OF THE MAYOR

2101 O'NEIL AVENUE SUITE 310
CHEYENNE WY 82001 US

HON VINCENT PICARD
213 STATE CAPITOL
CHEYENE WY 82002 US

RAY HINTZE

STATE OF UTAH

236 STATE CAPITOL

SALT LAKE CITY UT 84114 US

CARL E. KINGSTON

RAILCO, INC.

3212 SOUTH STATE STREET
SALT LAKE CITY UT 84115 US

WILLIAM BLANSETT

UTAH CENTRAL RAILWAY COMPANY
PO BOX 10402

OGDEN UT 844C9 US

JACK TEVI IN
290 WEST WASHINGTON STREET
PHOENIX AZ 85003 US
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HONORABLE BOB MILLER CHARLES' W CARRY
GOVERNOR PO BOX 4998
STATE OF NEVADA WHITTIER CA 90607-4598 US
CARSON CITY NV 89710 US

KENNETH KOSS JAMES T QUINN

CALIFORNIA PUBLIC UTILITIES COMMISSION CALIFORNIA PUBLIC UTILITIES COMMISSION
505 VAN NESS AVENUE 505 VAN NESS AVENUE

SAN FRANCISCO CA 941C2 US SAN FRANCISCC CA 94102-3298 US

RAYMOND A BOYLE TIM DECOITO

PORT OF OAKLAND BIG VALLEY LUMBER COMPANY
530 WATER STREET-JACK LONDON SQUARE P O BOX 617

ORKLAND CA 94606-2064 US BIEBER CA 96009 US

TUCK WILSON CLAUDIA L HOWELLS
710 NE HOLLADAY STREET OREGON DEPARTMENT OF TRANSPORATION
PORTLAND OR 97232 US 555 13TH ST NE ESTE 3

SALEM OR 97301-4179 US

HONORABLE JOHN KITZHABER
GOVERNOR OF OREGCN

STATE CAPITOL

SALEM OR 97310-0370 US

Records: 207
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SURFACE TRANSPORTATION BOARD
STB Finance Docket No. 32760 (Sub-No. 21)

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY. AND
MISSOURI PACIFIC RAILROAD COMPANY—CONTROL AND MERGER—SOUTHERN
PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC TRANSPORTATION
COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP.,
AND THE DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY

[GENERAL OVERSIGHT)
Decision No. 19

Decided: November 8, 2001

We address, in this decision, the Houston-Memphis-St. Louis corridor trackage rights
issues raised n the fifth annual round of this “general oversight” proceeding. As explained
below. we clarify that the “entry/exit” and “Texas/Louisiana” restrictions placed on the trackage
rights accorded to The Burlington Northern and Santa Fe Railway Company (BNSF) in the
corridor—pursuant to the BNSF and CMA Agreements,” whose terms we imposed as conditions
to our authorizason of the UP/SP merger—do not apply to shippers’ traffic moving via BNSF
pursuant to the merger’s “build-in/build/out” and “new facilities” conditions that we also
imposed. Moreover, they also do not aoply to traffic moving to and from the intermediate *2-to-
1" points expressly listed in the agreements. In all other respects, the restrictions continue to
apply. We direct the carriers to revise their proposed “restated and amended” agreement
accordingly.

Other issues raised in this round of the oversight proceeding will be addressed in a
subsequent decision.

* The BNSF Agreement refers to the agreement entered into by the UP/SP applicants and
BNSF. dated September 25, 1995, as modified by the supplemental agreement dated
November 18, 1995, and as further modified by the second supplemental agreement dated
June 27.1996. Union Pacific/Southern Pacific Merger, 1 S.T.B. 233, 247 n.15 (1996) (Merger
Dec. No. 44). The CMA Agreement refers to the agreement that UP and SP entered into on
April 18, 1996, with BINSF and the Chemical Manufacturers Association (CMA). Id. at 243,
254-55.
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BACKGROUND

On August 12, 1996, we authorized the common control and merger of the rail carriers
controiled by Union Pacific Corporation (collectively UP) and the rail carriers controlled by
Southern Pacific Rail Corporation (collectively SP), subject to various conditions.” Among the
conditions attached to that authorization, we required UP to abide by the terms of the
BNSF Agreement, as supplemented by the CMA Agreem:nt, under which UP provided BNSF
approximately 4,000 miles of trackage rights over the merged UP/SP system to preserve, among
other things, competitive rail service for “2-to-1" shippers—those shippers that, prior to the
merger, were served by UP and SP, but by no other railroad. Merger Dec. No. 44. 1 S.T.B. at

254

We also expanded upon those agreements by imposing several other broad-based
conditions that afforded BNSF trackage rights to serve shippers that, as a result of the merger,
would have been deprived of a “build-in/build-out™ option, and to serve new facilities (including
transload facilities) on both UP and former SP lines over which BNSF received trackage rights
under the BNSF Agreement Merger Dec. No. 44, 1 S.T.B. at 419-20. These conditions were
designed to replicate other competitive opportunities that would otherwise have been lost upon
SP’s absorption into UP, and to aid BNSF in obtaining enough traffic to compete effectively with
the merged UP/SP.* ]d. at 372-73.

As part of the BNSF Agreement, BNSF was afforded trackage rights in the Houston-
Memphis-St. Louis corridor over vanous UP and 5P lines.” Section 6(c) of the BNSF

' UP’s acquisition of common control was consummated on September 11, 1996, and the
merger was completed on February 1, 199%,.

* To further the objective of a sufficient BNSF traffic base for BNSF to provide an
effective competitive alternative, we also r:quired UP to make available to BNSF for bidding at
least 50% of the traffic (by volume) that was under UP and SP contracts at 2-to-1 points on all of
the BNSF trackage rights corridors. Mergeir Dec. No. 44, 1 S.T.B. at 373, 419-20.

" These line. are: (1) UP’s line betwe>n Houston. TX. and Valley Junction, IL (located
Just east of St. Louis, MO), via Palestine, TX, Little Rock, Bald Knob. and Hoxie, AR: (2) SP’s
former line between Houston and [limo, MO (lacated near Rockview, MO, at about the
mid-point of BNSF's own Memphis-St. Louis 'ine), via Cleveland, TX, Pine Bluff, Brinkley,
Fair Oaks, and Jonesboro, AR, and Dexter Junction, MO; (3) UP’s line between Bald Knob and
Bridge Junction, AR (located just west of Menphis, TN); (4) SP’s former line between Brinkley
and Briark, AR (located just west of Memph.s, TN); and (5) UP’s line between Pine Bluff and
North Little Rock, AR. See Section 6(a) of BNSF Agreement; UP/SP-22 at 326-27: UP/SP-266.
(continued...)
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Agreement provided that the trackage rights in this corridor would be bridge rights for the
movement of overhead traffic only, except where specified, and further provided that the
trackage rights would be subject to two restrictions, as follows:

Except as provided by Section 9(1) of this Agreement, BNSF shall
not have the right to enter or exit at intermediate points on UP’s
and SP’s lines between Memphis and Valiey Junction, IL. Traffic
to be handled over the UP and SP lines Letween Memphis and
Valiey Junction, IL is limited to traffic that moves through,
originates in, or terminates in Texas or Louisiana except that traffic
originating or terminating at points listed on Exhibit A under the
caption “Points Referred to in Section 6¢” may also be handled
over these lines.[’]

Section 9(1) of the Agreement provides. in pertinent part,’ that:

BNSF shall have the nght to connect, for movement in all
directions, with its present lines (including existing trackage rights)
at points where its present lines (including existir.g trackage rights)
intersect with lines it will purchase or be granted trackage rights
over pursuant to this Agreement.

UP and BNSF have jointly submitted for our review and approval here a “restated and
amended” version of the BNSF Agreement. See UP/SP-386, BNSF-92 (Joint Submission). The
carriers indicate that this updated version incorporates the conditions in the BNSF Agreement
that we adopted and imposed in Merger Dec. No. 44, as clarified and supplemented in
subsequent Board decisions. It also incorporates certain agreements that UP and BNSF have
reached relating to those conditions and other matters. But, in addition to the matters on which
UP and BNSF have reached agreement, the restated and amended agreement includes conflicting
proposals with respect to certain issues on which the carriers do not agree, including, as pertinent
here. the scope of BNSF's Houston-Memphis-St. Louis trackage rights.

*(...continued)
Exhibit A at 11. See also UP/SP-387, Map #1.

" Those points are Camden, AR, Pine Bluff, AR, Fair Oaks, AR, Baldwin, AR,
Little Rock. AR, Nonth Little Rock, AR, East Little Rock, AR, Fomest City, AR, Paragould, AR,
and Dexter, MO. See UP/SP-22 at 358-59; UP/SP-266, Exhibit A at 11-12; Joint Submission
(UP/SP-386, BNSF-92), Exhibit A, at 2.

" See UP/SP-22 at 354,
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Specifically, BNSF would remove the “entry/exit™ and “Texas/Louisiana” restrictions
now contained in Section 6(c) by deleting the above-noted language entirely. See Joint
Submission, Proposed Restated and Amended BNSF Settlement Agreement, at 26. UP, on the
other hand, would retain the entry/exit restriction, but remove the “Except as provided in
Section 9(1) of this Agreement” language of Section 6(c) to make cleur that this restriction on
BNSF's trackage rights supersedes the general “intersecting points” provision of Section 9(1).
UP would also specifically clarify that the entry/exit restriction applies at intermediate points on
UP’s and SP’s lines between Bald Knob and Fair Oaks, AR (points at roughly the same latitude
as Memphis), and Valley Junction, IL, and it would retain the Texas/Louisiana restriction
essentially in its current form. Id. Accordingly, UP’s proposal would have new Section 6(d)
restate Section 6(c) in pertinent part as follows:

BNSF shall not have the right to enter or exit at intermediate points
north of Bald Knob and Fair Oaks, AR on UP’s and SP’s lines
between Memphis and Valley Junction, IL. Traffic to be handled
over the UP and SP lines between Memphis and Valley Junction,
IL 1s limited to traffic that moves through, originates in, or
terminates in Texas or Louisiana, except that traffic originating or
terminating at points listed on Exhibit A under the caption ‘Points
Referred to in Section 6(d)’ may also be handled over these lines.

UP and BNSF ecach filed comments on the other’s proposals (UP/SP-387, BNSF-92), and
further comments were filed by Entergy Services, Inc., and Entergy Arkansas, Inc. (collectively
Entergy) (ESI-33, ESI-34); The National Industrial Transportation League (NITL) (NITL-27);
the American Chemistry Council (ACC) (formerly CMA) (ACC-1); and the United States
Department of Transportation (DOT) (DOT-6, DOT-7). UP and BNSF replied (UP/SP-389,
BNSF-94, BNSF-96)."

DISCUSSION AND CONCLUSIONS

Build-In/Build-Out Lines, New Facilities, and Named 2-to-1 Points. We have
imposed competitive conditions upon our approval of a rail consolidation in order to replicate,
insofar as possible, competition that would otherwise have been lost as a result of the transaction.
See, e.g., Merger Dec. No. 44, 1 S.T.B. at 419. Here, we imposed as conditions the terms of the
BNSF Agreement, as supplemented by the CMA Agreement, so that, among other things, BNSF
could offer a competitive alternative for 2-to-1 shippers, and over 2-to-1 corridors. But, as we
have observed, we also expanded upon those agreements to impose conditions that would
preserve other pre-merger competitive options. There is no basis to conclude, nor did we intend,

" UP also filed a letter (undesignated) on September 24, 2001. All of the pleadings are
summarized in the Appendix to this decision. See also UP/SP-385 and BNSF-PR-20.

4
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that the restrictions contained in Section 6(c) of the BNSF Agreement would work to narrow the
scope of the remedial conditions that we imposed to prevent those competitive options from
being lost.”

The “new facilities” condition, for example, was imposed to preserve indirect “siting
competition”— the ability of a shipper “to play UP and SP against each other in deciding where
to locate new facilities”—and “to enable BNSF to achieve sufficient traffic density on the
trackage rights lines.” Merger Dec. No. 61,' at 9, 10; see also Merger Dec. No. 44, 1 S.T.B. at
372-73. Applicauon of the restrictions in Section 6(c)—to deny BNSF similar routings to those
that would have been available to UP or SP for traffic moving to and from any new facilities on
either a UP or former SP line over which BNSF had received trackage rights in the
corridor—would undermine those purposes.

Likewise, we imposed a general condition to preserve the pre-merger opportunity of a
railroad to “*build-in" to a shipper, or a shipper to “build-out” to a railroad."’ Prior to the merger,
any traffic that UP or SP might have obtained from shippers in the corridor via build-in/build-out
lines could have moved via any routes then open to UP or SP. Thus, application of the entry exit
and Texas/Louisiana restrictions as to build-in/build-out traffic would prevent BNSF from
replicating the competitive role that UP or SP provided in these circumstances and would
improperly undercut this condition as well.

Nor, finally, is there any basis to apply the “entry/exit” restriction to deprive shippers at
the named intermediate points in Section 6(c) (see note 6) of the full measure of the competitive
protections afforded to 2-to-1 points under the BNSF Agreement. BNSF's trackage rights in the
Houston-Memphis-St. Louis corridor largely addressed 2-to-1 shippers in Texas and Louisiana
that. prior to the merger, moved traffic over the entire corridor to and from the St. Louis Gateway

" UP has in fact acknowledged that the Texas/Louisiara restriction does not apply to
traffic moving via BNSF from new facilities or build-outs along the tracka, e rights lines in the
corridor. See, ¢.g., UP letter, September 24, 2001 (supra note 8), at 1-2.

" Union Pagific Corp.—Control & Merger—Southern Pacific Corp., STB Finance
Docket No. 32760, Decision No. 61 (STB served Nov. 20, 1996) (Merger Dec. No. 61).

This condition was based upon a provision in the CMA Agreement under which, for a
limited period of time after the merger, a CMA member that showed that the merger had
deprived it of a build-in/build-out option from/to a second rail carrier could obtain that access
through substituted BNSF service, thus replicating the competitive options that had been
available from UP and SP. We expanded upon this approach by preserving pre-merger build-
in/build-out options for all shippers, removing the time limit, and clarifying that the test of
feasibility would be whether the line was constructed. Merger Dec. No. 44, 1 S.T.B. at 373. 420.

5
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via either UP or SP (St. Lowis Gateway traffic).” BNSF agreed that it would use the UP and SP
lines between Memphis and Valley sunction only for traffic to or from Texas and Louisiana, and
that it would not enter or exit the UP and P Memphis-Valley Junction trackage rights lines at
intermediate points between Memphis (i.e., bald Knob and Fair Oaks, AR) and Valley Junction.
Even though this traffic generally moved over the entire corridor, UP insisted on these
restrictions to ensure that BNSF would use UP and SP track for the St. Louis Gateway traffic that
the trackage rights were primarily designed to address, and that BNSF would use its own lines
for other, non-merger related traffic.'” UP/SP-387, at 14-17, V.S. Rebensdorf, at 3-4.

Neither the character of the St. Louis Gateway traffic nor UP’s underlying concerns are
relevant, however, to shippers at the named intermediate 2-to-1 points within the corridor. Like
shippers with previous build-in/build-out options, shippers at the interior 2-to-1 points prior to
the merger could have—and, at these points, likely did—move over any routes open to UP or SP
that could connect with BNSF or other rail lines north of Memphis. Thus, we find that the
entry/exit restriction of Section 6(c) may not be invoked to prevent BNSF from replicating that
competitive option for traffic from these particular points.

Entergy. These principles are best illustrated by the circumstances involving Entergy.
Entergy owns and operates a coal-fired ciectric generating plant at White Bluff Station, located
just north of Pine Bluff, AR, that is served solely by UP over that carrier’s Pine Bluff-Little Rock
line. As aresult, UP has always delivered to White Bluff the Powder River Basin (PRB) coal
that the plant uses. SP, however, also operated a nearby line though Pine Bluff, giving the utility
a pre-merger competitive build-out option that we expressly preserved, via substituted BNSF

12

Under the initial BNSF Agreement, BNSF would have gained trackage rights over the
former SP line only between Houston and Memphis and then used its own line from Memphis to
St. Louis to serve the St. Louis Gateway. See UP/SP-387, Map #1. However, addressing
concerns by chemical shippers (whose movements comprised much of the St. Louis Gateway
traffic) that BNSF would not be able to comp=te effectively with a merged UP/SP in that way,
UP/SP applicants entered into the CMA Agreement, which afforded BNSF access to UP and SP
lines along the enure corridor from Houston to the St. Louis Gateway and allowed BNSF to
perform “directional running” for its traffic moving over the parallel UP and SP lines comprising
the cornidor. UP/SP-387, at 14, V.S. Rebensdorf, at 2-3; see also Map #1.

"' Thus, for example, BNSF must continue to use its own Memphis-St. Louis line—not
the UP/SP trackage rights—for its St. Louis Gateway traffic to and from the Southeast that
moved via Memphis over other BNSF lines serving southeastern points such as Bimingham,
AL, and Pensacola, FL. UP/SP-387, V.S. Rebensdorf, at 3-4.

6
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service, if and when such a line were constructed.'* Merger Dec. No. 44, 1 S.T.B. at 429, 469:
see also ESI-34, at 5-¢.

Entergy and BNSF point out, and UP acknowledges, that a pre-merger BNSF-SP routing
of PRB coal trains to and from White Bluff could have moved via Jonesboro, AR, and the utility
argues that applying the entry/exit restriction for BNSF trackage rights trains at points north of
Bald Knob and Fair Oaks (such as Jonesboro) would improperly preclude Entergy from
replicating that option and force longer and less efficient trackage rights movements to White
Bluff via Memphis. ESI-34, at 8, BNSF-94,at 21 n.19. UP concedes that, absent the entry/exit
restriction, BNSF would have “a slightly more efficient route.” but contends that BNSF would be
an effective competitive replacement for SP for Entergy’s White Bluff coal traffic even with the
restriction, and that there 1s therefore no basis to override the restriction for Entergy’s traffic.
UP/SP-389, at 22,

UP’s argument, however, 1s inconsistent with the build-out condition itself, which was
imposed to allow “BNSF to replicate the competitive options now provided by the independent
operations of UP and SP.” Merger Dec. No. 44, 1 S.T.B. at 420. Because Entergy’s pre-merger
build-out option via SP would have included a connection with BNSF at Jonesboro, a
post-merger BNSF option must necessarily include a connection with the BNSF line at
Jonesboro.”" Otherwise, Entergy would be left with less than what it had previously, thereby
defeating the purpose of the build-out condition. There is no basis to conclude from Merger Dec.

"* In Union Pacific Corp —Control & Merger—Southern Pacific Rail Corp., STB

Finance Docket No. 32760, Decision No. 88 (STB served Mar. 21, 20C0) (Merger Dec. No. 88),
we clarified that Entergy also had a pre-merger build-out option to link its White Bluff
generating plant with a closer point on SP’s line (8.6 miles away) than the point (21 miles away)
that we had identified in Merger Dec. No. 44, and we preserved its ability to replicate that option
and receive substituted BNSF service should the line be constructed.

" Consistent with both the build-out condition and UP"s post-merger implementation of
directional running, BNSF should also be permitted to exit the trackage rights lines at Hoxie,
AR. Prior to the merger, the SP line through jonesboro would have handled Entergy’s build-out
traffic to and from White Bluff in both directions. Under UP’s directional running, however, the
SP line now generally handles southbound traffic only, and northbound traffic is handled on the
parallel UP line that runs through Hoxie. BNSF, of course, has trackage rights over both lines;
indeed. the trackage rights over the northbound UP line were granted to allow BNSF to “run with
the flow™ of UP traffic. It is in no one’s interests to force BNSF to run empty, dedicated unit-
trains from White Bluff northbound on the SP southbound line. Thus, consistent with directional
running, BNSF must be entitled to “enter” the trackage rights lines at Jonesborc and “exit” back
to its own line at Hoxie. See UP/SP-387, Map #1.

-
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No. 44, nor did we intend, that the entry/exit restriction could thwart our brrad-based build-out
condition in this way.'

Finally, the fact that BNSF has now been afforded the right to serve White Bluff directly
via UP’s Pine Bluff-Little Rock line."” thereby obviating the need for Entergy to construct a
build-out, does not change the principle that the entry/exit restriction does not apply here. We
had already conditionally authorized Entergy’s construction of the 8.6-mile build-out that we had
preserved in Merger Dec. No. 88 (supra note 14) before BNSF obtained the additional trackage
rights, and have subsequently granted final approval for that construction.'® Because the
additional trackage rights substitute for that construction, they do not alter Entergy’s right to
recerve service without restrictions that would not have been in place for SP-BNSF service
before the merger.

" Moreover, as BNSF points out, the additional mileage (if the entry/exit restriction were
applied) for routing PRB unit-coal trains on its lines past Jonesboro to Memphis and then onto
SP’s former line back to White Bluff would, contrary to UP’s arguments, likely affect BNSF's
competitiveness for Entergy’s traffic in various ways, including increased transit and cycie times
(plus a likely increased cost to Entergy of equipment and the potential need for (and costs of)
additional crews) that, as a result, would diminish BNSF’s ability to guarantee needed service
levels. BNSF also points out that its cost of service would further increase due to the costs of
constructing and/or rehabilitating necessary connections and lines in Memphis to handle this
traffic. BNSF-94, at 21 n.19.

|

" BNSF's direct access to Entergy was part of a settiement of Entergy’s pnvate lawsuit
against UP for events occurring during the UP/SP service crisis in the aftermath of the merger.
(We recogmize that references to these trackage rights that BNSF obtained as a result of the
scttlement were submitted as confidential, ESI-34, at 3, but we must be able to refer to and
address the evidence in a meaningful way. See, e.g., CF Indus. v. Koch Pipeline Co.. L.P.. STB
Docket No. 41685 (STB served May 9, 2000), at 2 n.3.

" See Entergy Ark. & Entergy Rail- Construct. & Oper. Exempt.—White Bluff, AR, STB
Finance Docket No. 33782 (STB served May 4, 2000, and Sept. 28, 2001).

8




STB Finance Docket No. 32760 (Sub-No. 21)

In sum, UP’s application of the entry/exit restriction or the Texas/Louisiana restriction to
traffic moving subject to the build-in/build-out conditions (such as Entergy’s traffic) and the new
facilities conditions, and traffic moving from or to the named intermediate 2-to-1 points within
the corridor would undermine the conditions we imposed in Merger Dec. No. 44, See DOT-7, at
5. Accordingly, the restated and amended version of the BNSF Agreement should be amended
to make clear that neither of the restrictions applies to traffic moving from or to
build-in/build-out ines, new facilities, or the named 2-to-1 points,'”” and we direct UP and BNSF
to do so.

St. Louis Gateway Traffic. On the other hand, there is no basis to remove the entry/exit
and Texas/Louisiana restrictions entirely, as BNSF urges. The restrictions wi re designed to
ensure UP that BNSF would use the trackage rights lines only as intended—to preserve the SP
competition for St. Louis Gateway traffic that otherwise would have been lost through the
merger—and not for BNSF's other, non-merger related operations.

BNSF's arguments™ for removing these restrictions on its trackage rights are
unconvincing. BNSF argues that the phrase in current Section 6(c) of the BNSF Agreement—-
“Except as provided in Section 9(1) of this Agreement"—overrides the entry/exit restriction and
estabhishes a nght for BNSF to intersect with its own lines north of Bald Knob and Fair Ozks.
BNSF-93,at 16 n.12, BNSF-94, at 19 & n.17. But that interpretation is illogical. It would make
no sense to have a provision barring BNSF from entering or exiting the trackage rights lines at
mtermediate, intersecting points north of Memphis, except as provided in another provision
allowing BNSF to enter and exit the trackage nights lines at those points. Looking at the phrase
in Section 6(c) in the context of the entire agreement, we agree with UP that the reference to
Section 9(1) simply confirms BNSF’s general right under the agreement to establish connections
between its own lines and the trackage rights lines with respect to all of the trackage rights
granted in Section 6 except for St. Louis Gateway traffic carried by BNSF over the UP/SP lines
between Memphis 2nd Valiey Junction.’ UP/SP-389, at 15-16.

" While UP has acknowledged that the Texas/Louisiana restriction does not apply to
traffic moving pursuant to these conditions (supra note 9), this should be clearly reflected in the
text of the restated and amended BNSF Agreement.

"' BNSF’s arguments have been joined in, to a greater or lesser extent, by Entergy, NITL,
ACC, and DOT.

' Alternatively, BNSF argues that the entry/exit restriction was intended to bar its entry
or exit to or from the UP/SP trackage nghts lines only at intermediate points where it would
(continued...)
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Contrary to BNSF's arguments, BNSF-PR-20, at 115-16, BNSF-93, at 16-17, BNSF-94.
at 20-21, we did not reject in Merger Dec. No. 61 the entry/exit and Texas/Louisiana restrictions
contained in Section 6(c). That decision addressed UP’s effort to impose a new restriction on the
BNSF trackage rights, pursuant to the new facilities condition. We rejected UP’s attempt to
further restrict BNSF's use of the trackage rights, because it would be inconsistent with one of
the purposes of the new facilities condition—ensuring that BNSF could gain adequate traffic
density to be an effective competitor. See Merger Dec. No. 61, at 11. In doing so, however, we
did not disturb the entry/exit and Texas/Louisiana restrictions as they apply to St. Louis Gateway
traffic. If “traffic density” concerns were elevated above all others, as BNSF implicitly suggests,
they would sweep aside gvery restriction contained in the BNSF Agreement, including the most
fundamental restriction—that the trackage rights acquired by BNSF are overhead rights unless
otherwise provided. It was never our intention to nullify each and every restriction that might
conceivably interfere with BNSF's efforts to add to its traffic density. Such a result would be an
unwarranted distortion of UP and SP’s settlement with BNSF, the kind of private-sector
resolution that we encourage and favor.

Finaily, BNSF argues that. while “it is not BNSF's intent to routinely route” its non-
merger-related traffic over the UP/SP trackage nghts lines in the comidor, we should nevertheless
remove the entry/exit and Texas/Louisiana restrictions so that the carrier can “have the routing
flexibility it needs to achieve the network system efficiencies” for it to “effectively replace SP.”
BNSF-94, at 22-23. But this argument works to persuade us to retain the restrictions, rather than

remove them, because it confirms why UP sought the restrictions in the first place—the concern
that BNSF would use the trackage rights lines for movements unrelated to the merger. BNSF
accepted these restrictions originally and has advanced no compelling reason why we should
now override them and enable BNSF to use UP’s system to benefit BNSF's broader operations.

Because the entry/exit and Texas/Louisiana restrictions continue to fulfill their purpose of
ersuring that BNSF’s trackage rights only prevent the loss of competition in the corridor for
S.. Louis Gateway traffic, and go no further, we see no basis to disturb them. We therefore direct
UP and BNSF. in addition to the other revisions ordered in this dec:sion. to adopt the language
proposed by UP in Section 6(d) of the restated and amended agreement that clarifies that the
entry/exit restriction supersedes the “intersecting points” authorization of Section 9(1)—as

*'(...continued)
connect with the lines of gther railroads—not BNSF lines—or at intermediate points where the
trackage rights lines connect with the lines of other railroads over which BNSF had acquired the
right to operate. BNSF-94, at 19-20. But this explanation iikewise makes little sense because. as
UP has explained, BNSF does not have aright to use its trackage rights over UP or SP lizes to
connect with the lines of other railroads except where those lines are specifically identified in the
agreement. UP/SP-389, at 16-17; Joint Submission, Proposed Restated and Amended BNSF
Settlement Agreement, Section 6(d), at 28.
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restated in Section 9(m)-—as to points on the UP and SP trackage rights lines north of Bald Knob
and Fair Oaks.**

This action will not significantly affect either the quality of the human environment or the
conservation of energy resources.

Itis ordered:

1. BNSF and UP must amend the restated and amended version of the BNSF Agreement
to make clear that neither the entry/exit restriction nor the Texas/Louisiana restriction applies to
traffic moving from or to build-in/build-out lines, new facilities, or the 2-to-1 points identified in
Section 6(c) of the BNSF Agreement.

2. Pursuant to our general build-out condition, BNSF unit coal trains moving to and from
Entergy’s White Bluff facility pursuant to trackage rights that UP afforded to BNSF in settlement
of a private lawsuit, which substitute for the need to construct a build-out line, must be allowed
to enter and exit the trackage rights lines at Jonesboro and Hoxie, AR, respectively.

3. In all other respects, BNSF and UP must include, in the restated and amended version
of the BNSF Agreement, the language proposed by UP with respect to the entry/exit restriction
and the Texas/Louisiana restriction.

4. This decision is effective December 8, 2001.

By the Board, Chairman Morgan, Vice Chairman Clyburn, and Commissioner Burkes.

Terw Al (Yo

Vernon A. Williams
Secretary

“ After we complete our review of all of the issues raised in the fifth annual round of the
UP/SP general oversight proceeding, we will establish the due date for the submission of another
“restated and amended” version of the BNSF Agreement, as clarified and as directed to be
amended in this decision.

11
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APPENDIX: ARGUMENTS OF THE PARTIES

BNSF’s Arguments. (1) BNSF contends that the entry/exit and Texas/Louisiana
restrictions stem from a version of the BNSF Agreement that pre-dated our expansion of BNSF's
rights, an expansion (BNSF further contends) that we believed was required to ensure full
replacement competition and long-term traffic density. BNSF adds that, to the extent UP (and
perhaps even BNSF) originally intended BNSF's use of the Houston-Memphis-St. Louis corridor
trackage rights lines to be restricted, that intent has clearly been overridden by our dzcisions.
BNSF explains: that, in Merger Dec. No. 44, we authorized BNSF to serve “new faciiities” on
UP-owned lines; that UP thereafter attempted to impose a restriction on BNSF's right to serve
“new facilities” on two particuiar UP lines (the Houston-Valley Junction and Bald Knob-

Fair Caks lines); and that, in Merger Dec. No. 61, we rejected UP’s attempt to impose this
restriction because (we said) this restriction would be inconsistent with one of the principal
purposes of the “new facilities™ condition, i.e., ensuring that BNSF could achieve sufficient
traffic density not only in the short term but also over the long term.

(2) BNSF contends that UP’s current proposal to restrict BNSF’s ability to enter and exit
the Houston-Memphis-St. Louis corridor trackage rights lines and to place geographic limitations
on the traffic BNSF can carry over those lines would have the same effect as the “new facilities”
proposal that we rejected in Merger Dec. No. 61. BNSF explains: that restricting BNSF’s ability
to connect with the trackage rights lines at points north of Bald Knob and Fair Oaks would
adversely affect BNSF's ability to compete in the Houston-Memphis-St. Louis corridor; that, by
way of example, unit coal trains from the PRB that BNSF could move, in competition with UP,
to electric utilities and generating stations located in the corridor (such as Entergy’s White Bluff
Station, located north of Pine Bluff, AR, on UP’s Little Rock-Pine Bluff line) wculd most
efficiently move over BNSF's lines from the PRB to the point of connection with the SP
trackage rights line at Jonesboro (for inbound trains) and from White Bluff to the point of
connection with the UP trackage rights line at Hoxie (for outbound trains); and that, although
BNSF may have other routes over which it could move such trains into and out of the Houston-
Memphis-St. Louis corridor, those routes are more circuitous and would therefore not enable
BNSF to compete as effectively against UP. BNSF adds that Merger Dec. No. 88, wherein we
granted Entergy the ability to replicate its pre-merger build-out option at White Bluff (by
building out to an SP line and receiving service from BNSF via the build-out line), would be
seriously undercut if UP could prevent BNSF from connecting with the SP line at Jonesboro.

(3) BNSF contends that the argument that the BNSF Agreement did not give BNSF the
right to connect with its own lines north of Memphis because BNSF has its own network of lines
in northeastern Arkansas and southeast Missouri was rejected in Merger Dec. No. 61 as a basis




STB Finance Docket No. 32760 (Sub-No. 21)

for limiting BNSF’s trackage rights.”” BNSF further contends that the argument that BNSF s
trackage rights were granted on the UP/SP lines north of Bald Knob and Fair Oaks solely for
purposes of operating convenience in order to allow BNSF to avoid problems that might occur
from running “against the flow” in the Houston-Memphis-St. Louis “orridor was similarly
rejected in Merger Dec. No. 61 as a basis for limitmg BNSF's trackage rights.**

(4) As respects the entry/exit restriction, BNSF contends that UP has not simply asked
that Section 6(c) of the BNSF Agreement be retained, but, rather, has asked that a key phrase of
that language (“Except as provided in Section 91 of this Agreement™) be deleted. BNSF explains:
that this phrase provides, in essence, that the restriction on BNSF's right to connect with the UP
and SP lines at issue 1s subject to BNSF’s right to connect with its own lines under the provision
now proposed to be codified as Section 9(m); that, therefore, the “plain meaning” of the language
of the 1996 version of the BNSF Agreement (language, BNSF claims, that was drafted largely, if
not entirely, by UP) gives BNSF the right to connect with its own lines pursuant to the provision
now proposed to be codified as Section 9(m); and that, although BNSF is not resting its
argument that the existing restrictions should be discontinued solely on the presence of the
“Except as previded in Section 91 of this Agreement” phrase in the entry/exit restriction, the fact
remains that the parties clearly intended that BNSF's right to connect with its own lines —
pursuant to the provision now proposed to be codified as Section 9(m) — would apply
notwithstanding the entry/exit restnction. And, BNSF adds, because there were at least
2 shortlines (the Missouri & Northern Arkansas Railroad at Diaz, AR, and the Jackson &
Southern Railroad at Delta, MO) operating at the time of the UP/SP merger to which the
entry/exit restriction would have been applicable under BNSF's interpretation, this interpretation
does not read the entry/exit restriction out of the BNSF Agreement.

(5) BNSF contends that, although UP claims that the entry/exit restriction was crafted in
accordance with the terms of the CMA Agreement, the fact of the matter is that the
CMA Agreement itself contains no restriction on BNSF's right to enter or exit the Memphis-

" BNSF cites Merger Dec. No_ 61, slip op. at 11, in support of its statement that we
rejected, in Merger Dec. No. 61, the argument that, because BNSF has its own network of lines
in northeastern Arkansas and southeast Missouri, the 1996 version of the BNSF Agreement did

not give BNSF the right to connect with its own lines north of Mempbhis. Merger Dec. No. 61,
however, does not address any such argument

** BNSF cites Merger Dec. No. 61, slip ¢ at 11, in support of its statement that we
rejected. in Merger Dec. No. 61, the argument that, because BNSF's trackage rights on the
UP/SP lines north of Bald Knob and Fair Oaks were granted for purposes of operating
convenience, BNSF should not have the right to serve “new facilities” on the UP line north of
Bald Knob. This is indeed an accurate assessment of this aspect of that decision. See Merger
Dec. No. 61, slip op. at 11 (the 4th and 5th paragraphs).
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Valley Junction trackage rights lines. BNSF further contends that, even assuming that the
parties to the CMA Agreement were concerned primarily (or even exclusively) about BNSE s
ability to compete effectively for St. Louis traffic when they granted BNSF trackage rights north
of Bald Knob and Fair Oaks, the Board had broader concerns in mind when it enhanced BNSF s
right to provide service in the Houston-Memphis-St. Louis corridor. The Board was also
concerned, BNSF adds, about BNSF’s ability to acquire and maintain sufficient traffic density in
that corridor.

(6) BNSF contends that, whereas the expansion (in Merger Dec. No. 44) of the
new facilities and general build-out conditions substantially enhanced BNSF's rights to serve
shippers in the Houston-Memphis-St. Louis corridor, the adoption of UP’s position respecting
the entry/exit restriction would significantly affect BNSF’s ability to provide competitive service
in that corridor by increasing BNSF's cost of service and shippers’ cost of equipment. BNSF
further contends that the restriction on entry and exit would prevent BNSF from providing a
competitive replacement service for SP’s pre-merger service and would also eliminate specific
pre-merger joint-line routings that BNSF could have offered by interchanging with SP at
Jonesboro and with UP at Hoxie. With particular respect to the Entergy situation, BNSF
contends that the entry/exit restriction could adversely affect BNSF's competitiveness to provide
service to Entergy’s White Bluff facility. BNSF explains that the additional mileage
(approximately 166 miles, by BNSF’s calculatiors) that the entry/exit restriction would add to
BNSF’s route between the PRB and White Bluff would, at least to some degree, make BNSF less

competitive. not only because of the additional mileage itself but also because Entergy’s cost of
equipment could increase, BNSF could potentially be required to utilize additional crews, and
BNSF’s transit and cycle times and its ability to guarantee competitive levels of service could be
adversely affected. And, BNSF adds, it would also be forced 1o incur significant expenses to
constiuct and/or rehabilitate the necessary connections and lines in Memphis, taereby further
increas ng its cost of service.

(7) BNSF contends that the Texas/Louisiana restriction, if read literally, conflicts with the
“new facilities” condition that we imposed in Merger Dec. No. 44. BNSF explains that, if its use
of the Memphis-Valley Junction trackage rights lines is to be limited to traffic that moves from,
to, or via Texas or Louisiana, it will not be able to serve new facilities located in Arkansas or
Missouri (unless, of course, the new facilities happen to be located at the 10 Arkansas and
Missouri points accorded special treatment in the Texas/Louisiana restriction). BNSF further
contends that, even if the Texas/Louisiana restriction 1s read to allow BNSF to handle
“merger-related” traffic that neither moves from/to the 10 specified Arkansas and Missouri
points nor moves from/to/via Texas or Louisiana, the Texas/Louisiana restriction would still
conilict with the “new facilities” condition because (BNSF apparently contends) traffic moving
from/to new facilities in Arkansas or Missouri cannot be regarded as “merger-related.”

(8) BNSF contends that, although it does not intend to routinely route its traffic unrelated
to the merger to and from the Southeast over the Memphis-Valley Junction trackage rights lines,
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we should order that the Texas/Louisiana restriction be deleted from the BNSF Agreement in
order to allow BNSF to have the routing flexibility it needs to implement and achieve network
system efficiencies and to maintain sufficient traffic densities to effectively replace SP. BNSF
further contends that, at a minimum, we should hold that BNSF can use the trackage rights lines
north of Bald Knob and Fair Oaks not only to provide competitive service to all shippers located
in the corridor to which BNSF obtained access (such as Entergy at White Bluff) but also to all
merger-related traffic moving both within and beyond the corridor itself.

(9) BNSF argues that, UP’s claims to the contrary notwithstanding, BNSF is not seeking
new rights or conditions but, rather, is merely seeking authoritative clarifications of its existing
rights under the BNSF Agreement.

Entergy’s Arguments. (1) Entergy contends: that we should confirm that BNSF has the
right. under the present version of the BNSF Agreement, to enter and exit UP trackage at
Jonesboro and Hoxie: and that we should reject UP’s proposal to delete the provisions of
Section 6(c) that give BNSF that right.

(2) Entergy indicates that, although White Bluff has heretofore been rail-served
exclusively by UP, Entergy — acting in reliance upon Merger Dec. No. 88 and in further reliance
upon certain commutments UP made in settling a dispute with Entergy — has negotiated with
BNSF the terms of a rail transportation contract covering deliveries by BNSF of PRB coal to
White Bluff. Entergy further indicates, however, that BNSF has advised that UP’s proposed
modification of the entry/exit restriction would seriously degrade the efficiency of BNSF's
proposed service to White Bluff. Entergy explains: that BNSF's most efficient routing for unit
coal trains to White Bluff would be to move via its own lines to Jonesboro (the point at which
BNSF would enter the trackage rights lines), then move south with the directionzl flow of UP
traffic over the former SP line through Fair Oaks to Pine Bluff, and then move north over UP's
Little Rock-Pine Bluff line to the White Bluff turnout; that BNSF's most efficient return routing
for empty trains would be to move back onto the Little Rock-Pine Bluff line, then move north to
Little Rock, and then move north with the directional flow of UP traffic over the former UP line
through Bald Knob to Hoxie (the point at which BNSF would exit the trackage rights lines); that
UP, however, has insisted that BNSF may not enter or exit the trackage rights lines at either
Jonesboro or Hoxic, but, rather, must enter and exit the trackage rights lines at Memphis; and
that BNSF has advised that the Memphis routing insisted upon by UP would be significantly
more circuitous and expensive than the routing preferred by BNSF.

(3) Entergy contends that, even though Section 6(c) of the 1996 version of the
BNSF Agreement provides that “BNSF shall not have the right to enter or exit [the Memphis-
Valley Junction trackage rights lines] at intermediate points” between Memphis and
Valley Junction, UP’s position (that BNSF cannot enter or exit the trackage rights lines at
Jonesboro and Hoxie) has no basis in, and indeed runs directly counter to the express language
of, the 1996 version of the BNSF Agreement. Section 6(c), Entergy explains, provides that the
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restriction that bars BNSF’s entry to and exit from the trackage rights lines at intermediate points
between Memphis and Valley Junction applies “[e]xcept as provided in” Section 9(1). And
Section 9(1), Entergy further explains, provides that “BNSF shall have the right to connect, for
movement 1n all directions, with its present lines (including existing trackage rights) at points
where its present lines (including existing trackage rights) intersect with lines it will purchase or
be granted trackage rights over pursuant to this Agreement.” The unambiguous language of the
1996 version of the BNSF Agreement, Entergy therefore concludes, authorizes BNSF to enter
and exit the trackage rights lines at any and all peints (including “intermediate points” such as
Jonesboro and Hoxie) where they intersect with BNSF's own “present lines (including existing
trackage rights).” And UP, Entergy argues, has offered no evidence that the parties to the

CMA Agreement (UP/SP, BNSF, and CMA) intended Section 6(c)to deny BNSF the right 1o
enter or exituts own lines at intermediate points on the Memphis-Valley Junction trackage rights
lines, a right (Entergy notes) that is the norm everywhere else on the trackage rights provided for
in the BNSF Agreement.

(4) Entergy contends that UP’s proposed change to Section 6(c) — i.e., the proposed
removal of the “Except as provided in Section 91 of this Agreement” cross-reference — is
plainly designed to ratify, after the fact, the anticompetitive position UP is taking, and thereby to
enhance UP’s inherent advantage, as track owner and operator, in the nascent competition for
Entergy’s coal traffic. Entergy further contends that UP’s proposed elimination of BNSF’s
entry/exit rights at Jonesboro and Hoxie would undermine BNSF s ability to compete for
Entergy’s coal traffic at White Bluff, and would thereby: (i) run counter to the principle that
post-merger UP vs. BNSF competition should be as complete and as effective as pre-merger UP
vs. SP competition could have been; and (11) undermine UP’s commitments to Entergy. Entergy
explains: that, in order for BNSF to be able to compete with the same level of efficiency as a
through BNSF-SP route could have competed but for the merger, BNSF must be allowed to
replicate, insofar as possible, the pre-merger BNSF-SP routing’s route and operational
conditions; that, but for UP’s post-mernger imposition of directional flows, this would simply
have required routing BNSF trains to White Bluff in both directions over the Jonesboro
connection; but that, given UP’s directional flow arrangements, BNSF must be allowed to
substitute the paired northbound route and connection, i.e., UP’s line to the connection at Hoxie.
Entergy also explains that, by preventing BNSF from routing its trains returning from
White Bluff in that manner, UP’s proposed amendment of Section 6(c) would give itself a cost
advantage against BNSF that it would not have enjoyed against a BNSF-SP through movement.
Entergy further explains that, whereas BNSF s preferred routing would run 157 miles from
Jonesboro to the White Bluff turnout and 144 miles from the White Bluff turnout to Hoxie (for a
total of 301 miles), the Memphis routing insis’ 'd upon by UP would run 214 miles from
Jonesboro to the turnout and 253 miles from the turnout 10 Hoxie (for a total of 467 miles). The
circuity involved in the Memphis routing, Entergy notes, would be considerable (the Memphis
routing, Entergy advises, is 55% longer than BNSF's preferred routing). And, Entergy adds, the
Memphis routing — by increasing the distance BNSF s trains must travel to reach White Bluff
— could significantly lengthen BNSF's cycle times on Entergy s traffic, and thereby increase
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both BNSF’s cost of service and Entergys cost of equipment in comparison to those experienced
with the competing UP service to White Bluff.

(5) Entergy contends, in essence, that its interpretation of Sections 6(c) and 9(1) of the
1996 version of the BNSF Agreement does not render meaningless the portion of Section 5(¢)
that provides that “BNSF shall not have the right to enter or exit at intermediate points on UP's
and SP’s lines between Memphis and Valley Junction, IL.” This entry/exit restriction, Entergy
explains, precludes BNSF from connecting with the lines of other carriers (including shortlines)
between Memphis and Valley Junction, even if BNSF subsequently acquires ownership of or
operating rights over the lines of such other carriers. Examples of such prohibited entry/exit
points, Entergy adds, would be UP’s connection with the Missouri & Northern Arkansas
Railroad at Diaz, AR, and its connection with the Jackson & Southern Railroad at Delta, MO.

NITL’s Arguments. NITL supports BNSF’s positions respecting the entry/exit and
Texas/Louisiana restrictions. NITL contends, in general: that the technical language of the
BNSF Agreement must be read in the light of our decisions, which (NITL argues) converted that
agreement from a private settiement to an integral part of the mechanmism by which we
implemented our statutory responsibility to protect the public interest; and that, because the rail
industry can no longer afford to tolerate inefficiencies, we should read the technical language of
the BNSF Agreement in such a way as to avoid, where possible, the imposition of unnecessary
operational restrictions on BNSF’s trackage rights. NITL also contends: that UP’s position that
BNSF trains in the Houston-Memphis-St. Louis corr.dor should not be able to enter or exit the
trackage rights lines at intermediate points north of Bald Knob and Fair Oaks is an operational
restriction that we should not permit; that, under the restriction advocated by UP, BNSF s
southbound traffic would have to continue past those points to Memphis, and then come back to
the trackage rights lines at Bald Knob or Fair Oaks (or Brinkley), depending upon the
destination; that, however, prior to the merger BNSF cculd have interchanged traffic moving on
its own Memphis-Kansas City line either with UP at Hoxie or with SP at Jonesboro: and that.
therefore, the restriction advocated by UP is inconsistent with the intent of the trackage rights
condition that we imposed (which intent, NITL argues, was to replace the competitive rail
service that had existed prior to the merger). NITL further contends that the technical language
of the entry/exit restriction itself (i.e., the “Except as provided in Section 91 of this Agreement”
language) gives BNSF the right to connect with its own lines north of Bald Knob and Fair Oaks.

ACC’s Arguments. ACC contends that, to enable BNSF to rectify the loss of
competition on the Memphis-Valley Junction and Bald Knob-Fair Oaks trackage rights lines and
to enable BNSF to achieve sufficient traffic densities on these lines, we should clarify that
BNSF’s use of these lines is not restricted to overhead traffic originating or terminating in Texas
or Louisiana. ACC further contends that, in Merger Dec. No. 61, we have already rejected the
argument that these trackage rights are limited to overhead traffic. ACC explains that, when we
clarified that the “new facilities” condition applies to these lines, we clarified (in essence) that
BNSF has access to traffic originating and terminating on these lines, and is not limited to using
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the lincs for the movement of overhead traffic originating and terminating in Texas and
Louisiana.

UP’s Arguments, In General. (1) UP contends: that the original version of the
BNSF Agreement contemplated that BNSF would acquire only Houston-Memphis (not Houston-
Memphis-St. Louis) trackage rights, that such rights would allow BNSF to operate only on SP s
Houston-Memphis line (and not on UP s parallel Houston-Memphis line), and that BNSF would
compete in the Houston-Memphis-St. Louis corridor by combining its Houston-Mempbhis SP line
trackage rights with BNSF's own Memphis-St. Louis line; that, however, CMA and several other
parties argued, during the course of the UP/SP merger proceeding, that BNSF would not be able
to compete effectively against UP/SP in the Houston-Memphis-St. Louis corridor (i.e., that
BNSF would not be able to replicate the competition provided by SP in that corridor) unless it
obtained trackage rnights on UP/SP all the way to the St. Louis Gateway (and, such parties further
argued, UP’s plans to institute “directional operations” required that BNSF receive trackage
rights over both UP and SP); that, therefore, in order to gain CMA's support for the merger, it
was agreed (in the CMA Agreement that was entered into by CMA, BNSF, and UP/SP) that
BNSF would acquire Memphis-St. Louis trackage rights on both the UP line and the SP line, and
would also acquire Houston-Memphis trackage rights on the UP line; that, however, it was also
agreed (by BNSF, CMA, and UP/SP) that BNSF would use its Memphis-St. Louis trackage
rights only to serve St. Louis Gateway traffic, and would continue to use its own Memphis-
St. Louis line to camy traffic that already used that line; and that, in order to ensure that BNSF
would use i1ts Memphis-St. Louis trackage rights only to handle St. Louis Gateway traffic, and
would continue to use its own Memphis-St. Louis line to carry traffic that already used that line,
the parties agreed that the St. Louis Gateway trackage rights would be subject to 2 restrictions
(the entry/exit restriction, which provides that BNSF’s trains cannot enter or leave the trackage
rights lines at intermediate points north of Bald Knob and Fair Oaks;** and the Texas/Louisiana
restriction, which provides that BNSF can carry, over the UP/SP lines between Memphis and
Valley Junction, only traffic that moves from. to, or via Texas or Louisiana, except that BNSF
can also carry, over such lines, traffic originating or terminating at 10 specified points in
Arkansas and Missouri),

(2) UP contends that, in Merger Dec. No. 44, when we imposed the BNSF Agreement
and the CMA Agreement, we imposed these agreements with the challenged restrictions intact.
UP further contends that these restrictions made sense in 1996 and that they continue to make
sense today. UP explains: that CMA’s competitive concern was limited to St. Louis Gateway

" For reasons that are not entirely clear, UP sometimes refers to the entry/exit restriction
as 1f the crucial point on the SP line were not Fair Oaks but, rather, Brinkley (which is located
several miles south of Fair Oaks). Forpresent purposes, however, this discrepancy appears to
have no obvious consequences, because there appear to be no “intermediate points” between
Fair Oaks and Brinkley.
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traffic; that the new, restricted trackage rights between Memphis and St. Louis solved this
concern without giving BNSF additional rights not necessary to replicate pre-merger UP vs. SP
competition; that the entry/exit restriction reflected the fact that the only justification for the
Memphis-St. Louis trackage rights was to give BNSF a more direct route to St. Louis for traffic
affected by the UP/SP merger; that the Texas/Louisiana restriction reflected the fact that it was in
Texas and Louisiana that BNSF gained access to industries as a result of the UP/SP merger; and
that the restrictions also ensured that BNSF would use its own network of tracks rather than
relying unnecessarily on UP/SP’s tracks.

(3) UP concedes, in essence, that the removal of the entry/exit restriction would indeed
allow BNSF to be a more effective competitor; the removal of this restriction, UP explains,
would modestly shorten BNSF's routes for certain traffic and would save it some operating
expenses. UP contends, however: that neither BNSF nor any other party argued in 1996 or has
argued in the years since that BNSF needs to use the routes that would be made available by the
removal of the entry/exit restriction; that, in fact, BNSF wants to be a more effective competitor
for traffic that has nothing to do with the St. Louis Gateway (traffic, UP adds, for which BNSF
can compete using its own lines); and that neither the UP/SP merger itself, nor the restrictions to
which BNSF agreed in the 1996 version of the BNSF Agreement, created a competitive failure
that must now be corrected (mileage differences between competiiig routes, UP notes, are
universal in the railroad industry, and cannot be regarded as competitive failures). UP further
contends that the challenged restrictions do not prevent BNSF from replacing the competition

formerly provided by SP. And, UP adds, Entergy itself has argued (though not in the pleadings
filed 1n the fifth annual round of the UP/SP general oversight proceeding) that the White Bluff
build-out that we preserved in Merger Dec. No. 88 will result in “competitive rail transportation
service” at “competitive rates.”

(4) UP further concedes, in essence, that the removal of the Texas/Louisiana restriction
might aiso allow BNSF to be a more effective competitor for traffic now barred from UP/SP’s
Memphis-Valley Junction lines by that restriction. UP contends, however: that BNSF has
offered no explanation for striking this restriction; that, in fact, there is no plausible theory under
which removing this restriction would remedy a competitive failure caused by the merger; and
that the traffic subject to this restriction moves exactly as it did before the merger (i.e., it moves
on BNSF's own Memphis-St. Louis line, which runs along the Mississippi River and which, UP
advises, 1s used by BNSF to handle traffic to and from Birmingham, AL, and points throughout
the Southeast). UP further contends: that it may be that BNSF would prefer to abandon parts of
its Mississipp1 River line in favor of using UP’s tracks; that, although this would confer a
financial windfall on BNSF, this would work to the detriment of the few shippers located on the
iine segments that BNSF would abandon; and that this would also work to the detriment of UP,
because (UP explains), although it invested millions of dollars after the merger to expand
capacity near Dexter, MO, to handle post-merger traffic, its own tracks are still congested in
places. BNSF, UP maintains, should be required to do what it agreed to do in the 1996 version
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of the BNSF Agreement (i.e., to use UP/SP hnes only for merger-related traffic and to use its
own lines for other traffic).

(5) The Texas/Louisiana restriction, read literally, provides that BNSF can use the
Memphis-Valley Junction trackage rights lines to handle: (i) traffic moving “over” the
Memphis-Valley Junction trackage rights lines from, to, or via points in Texas or Louisiana; and
(11) traffic moving “over” the Memphis-Valley Junction trackage rights lines from or to
10 specified points in Arkansas and Missouri. The word “over” is important, because —
according to UP — it is by virtue of the word “over” that “the geographic restriction [UP refers
to the Texas/Louisiana restriction as the geographic restriction] expressly applies only to
overhead traffic. It does not apply to traffic from new facilities, transloads, or build-outs along
the trackage rights lines.” See the undesignated UP letter filed September 24, 2001, at 1-2 (the
carryover paragraph). BNSF's claim that the Texas/Louisiana restriction conflicts with the “new
facilities™ condition, UP therefore argues, 1s simply wrong (UP is arguing, in essence, that,
because traffic moving from/to a new facility located in Arkansas or Missouri would not be
“overhead” traffic, such traffic would not be subject to the Texas/Louisiana restriction).

(6) The Texas/Louisiana restriction, read literally, provides that BNSF can use the
Memphis-Valley Junction trackage rights lines to handle: (1) traffic moving from, to, or via
points in Texas or Louisiana; and (i1) traffic moving from or to 10 specified points in Arkansas
and Missouri. The tenor of UP’s comments suggests (although this is not entirely clear) that UP
may be arguing that the Texas/Louisiana restriction allows BNSF to handle a third category of
traffic as well: (111) traffic moving from or to all points in Arkansas and Missouri, provided only
that such traffic 1s merger-related. See, e¢.g., UP/SP-289 at 22 n.19 (in this footnote, which
appears in the part of the UP/SP-389 pleading that discusses Entergy’s interests, UP argues that
the Texas/Louisiana restriction does not preclude BNSF's use of the Memphis-Valley Junction
trackage rights lines for coal trains moving to/from White Biuff): “Neither BNSF nor its
supporters claim that the geographic restriction [UP, as previously noted, refers to the
Texas/Louisiana restriction as the geographic restriction] prevents BNSF from serving as a
competitive replacement for SF [as respects Entergy's White Bluff facility], which is not
surprising, because it [the Texas/Louisiana restriction] only affects traffic that would have moved
on BNSF's own hne along the Mississippi River between Memphis and St. Louis prior to the
merger

(7) UP disputes the proposition that Merger Dec. No. 44 gave BNSF unrestricted use of
every trackage rights hine. UP argues: that BNSF has cited no \»nguage in Merger Dec. No. 44
that would support this proposition; that, to the contrary, when we imposed the BNSF and
CMA Agreements in Merger Dec. No. 44, we did not strike the now-challenged restrictions, even
though (UP notes) we specified the respects in which we wanted to modify those agreements;
and that, under these circumstances, our silence respecting these restrictions should be construed
as an endorsement, not an implied repeal.
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(8) UP disputes the proposition that Merger Dec. No. 61 rejected all limits on BNSF's
trackage rights. UP explains that, although that decision says that BNSF can access “new
facilities” on UP’s Houston-Valley Junction and Bald Knob-Fair Oaks lines, that decision says
nothing about removing either the entry/exit restriction on entry to and exit from the St. Louis
Gateway trackage rights or the Texas/Louisiana restriction on the traffic that can be handled over
the UP/SP lines between Memphis and Valley Junction,

(9) UP disputes the proposition that the entry/exit restriction, as it appears in the 1996
version of the BNSF Agreement, is effectively nullified by its opening phrase, which provides, in
essence, that the entry/exit restriction applies “{e]xcept as provided” in Section 9(1), the
“intersecting points” 2uthorization. UP contends: that the entry/exit restriction must be read in
the context of the entire BNSF Agreement; that, because a literal reading of the entry/exit
restriction would render that provision meaningless, a literal reading cannot be appropriate; and
that, therefore, the reference to Section 9(1) in the entry/exit restriction should be read to confirm
BNSF's right to establish connections between its own lines and the trackage rights lines with
respect to all of the trackage rights granted in Section 6 excep: for the trackage rights over the
UP/SP lines between Memphis and Valley Junction. UP also disputes the notion that the
entry/exit restnction, as it appears in the 1996 version of the BNSF Agreement, should be read to
allow BNSF to connect with its own lines between Memphis and Valley Junction but not with
the lines of other railroads between those pomts; the flaw in this reading, UP argues, is that it
would merely prevent BNSF from doing what it has no right to do in the first place, because (UP
continues) the BNSF Agreement gives BNSF no right to connect with the lines of other railroads
unless such lines are specifically 1dentified. UP similarly disputes the somewhat related notion
that the entry/exit restriction, as it appears in the 1996 version of the BNSF Agreement, should
be read to preclude BNSF from connecting with the lines of other railroads between Memphis
and Valley Junction even if it later acquires owanership of or operating rights over those lines; the
flaw 1n this reading, UP argues, is that BNSF has, under the BNSF Agreement, no right to
connect with newly acquired routes even in the absence of the entry/exit restriction’s restrictive
language, because (UP explains) Section 9(1) allows BNSF to connect only with its “present”
lines. See UP/SP-22 at 354.*

p{.

UP, which concedes that the language of the entry/exit restriction (as it appears in the
1996 version of the BNSF Agreement) could be improved, has suggested (as previously noted)
that it be improved by striking the reference to Section 9(1). UP adds that, if BNSF or others are
concerned that eliminating the reference to Section 9(1) would have some additional significance,
UP would agree to replace the “Except as provided in Section 91" language with
“Notwithstanding the provision in Section 9(1)” or some other similar language that would
clearly indicate that BNSF retains the right to connect between its present lines and the trackage
rights granted in Section 6 at all Jocations except points north of Bald Knob and Fair Oaks,
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(10) UP contends: that, because BNSF's proposals would expand the conditions on the
UP/SP merger 5 years after UP and SP consummated that merger, we lack the power to grant
BNSF’s proposals; that our power now is limited to the modification or replacement of
conditions that have failed to preserve competition; and that, because the conditions previously
imposed on the UP/SP merger have been entirely effective in preserving the UP vs. SP
competition that existed prior to the merger, t~- rule against retroactive regulation would be
violated by any attempt to impose, in 2001, new burdens or conditions on the UP/SP merger. UP
also contends that BNSF’s proposals contravene our policy favoring private settlement
agreements; a merged railroad, UP explains, must be able to rely on its settlement agreement
partners to honor their agreements in the form imposed by the Board, and should not he forced to
fight a rear-guard action throughout the oversight period against attempts by its settlement
partners to obtain additional competitive concessions. UP further contends that BNSF’s
proposals violate BNSF's promises in the BNSF Agreement, in which it agreed “not to seek any
conditions in the control case, not to support any requests for conditions filed by others, and not
to assist others in pursuing their requests,” UP/SP-22 at 338,

UP’s Arguments, As Respects Entergy. (1) UP concedes, in essence, that the removal
of the entry/exit restriction would give BNSF “a slightly more efficient route” to/from Entergy’s
White Bluff facility (via connections with the trackage rights lines at Jonesboro and Hoxie), and
that, therefore, the removal of the entry/exit restriction would make BNSF a slightly more
effective competitor for Entergy’s White Bluff coal traffic. UP argues, however, that, because
BNSF is — as respects Entergy's White Bluff coal traffic — an effective competitive
replacement for SP even with the entry/exit restriction left intact, this restriction does not have to
be eliminated to preserve competition for Entergy’s traffic,”’

* UP’s comments respecting Entergy appear to be premised, at least in part, on the view
that, even if there were no entry/exit restriction, the Texas/Louisiana restriction would nreclude
BNSF’s use of the Memphis-Valley Junction trackage rights lines for coal trains moving to/from
White Bluff. See, e.g., UP/SP-389 at 21-27 (UP, which refers to the entry/exit and
Texas/Louisiana restrictions as “the St. Louis Gateway restrictions,” argues that, even if “the
St. Louis Gateway restrictions” are left intact, BNSF, utilizing a routing via Mempbhis, will be
able to provide competitive service at White Bluff). As previously noted, however, UP has
explicitly represented that the Texas/Louisiana restriction “does not apply to traffic from . . .
build-outs along the trackage rights lines,” and UP has also explicitly represented that the
Texas/Louisiana restriction “only affects traffic that would have moved [whereas Entergy’s
White Bluff traffic almost certainly would not have moved] on BNSF’s own line along the
Mississippi River between Memphis and St. Louis prior to the merger.” We will therefore
assume, for present purposes, that UP has conceded that the Texas/Louisiana restriction does not
preclude BNSF's use of the Memphis-Valley Junction trackage rights lines for coal trains
moving to/from White Bluff.
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(2) UP contends that, even with the entry/exit restriction in place, there is very little
circuity in the post-merger BNSF single-line route as compared to a pre-merger BNSF-SP joint-
line route, and that, herefore, the Entergy situation: is like a prior situation in which we declined
to impose a condiion to correct an alleged circuitous routing problem;** and is not like a prior
situation in whic.' we did impose a condition to correct a circuitous routing problem ** UP
explains: that the post-merger BNSF single-line route for loaded trains from the PRB to the
White Bluff turnout, with the entry/exit restriction in place (via BNSF's Memphis-Kansas City
line, with a connection to the trackage rights lines at Mempbhis), is 1,447 miles. whereas a
pre-merger BNSF-SP joint-line route for loaded trains from the PRB to the White Bluff turnout
(via a BNSF-SP connection at Jonesboro) would have been 1,406 miles: that. therefore, the
post-merger BNSF single-line route from the PRB to White Bluff, with the entry/exit restriction
in place, 1s merely 41 miles, or 2.9%, longer than the pre-merger BNSF-SP joint-line route; that
the post-merger BNSF suigle-line round-trip route between the PRB and the White Bluff turnout.
with the entry/exit restriction in place (the return route for empty trains would run via the
trackage rights lines from White Bluff to Little Rock to Bald Knob to Fair Oaks and on to a point
Just west of Bridge Junction, and then via BNSF's Memphis-Kansas City line), is 2911 miles,
whereas the pre-merger BNSF-SP joint-line round-trip route between the PRB and the
White Bluff turnout (via a BNSF-SP connection at Jonesboro) would have been 2,812 niiles: and
that, therefore, the post-merger BNSF single-line round-trip route between the PRB and
White Bluff, with the entry/exit restriction in place, is merely 99 miles, or 3.5%, longer than the
pre-merger BNSF-SP joint-line round-trip route. These differences, UP argues, have no
competitive significance.’

" See Union Pacific Corporation, Union Pacific Railroad Company, and Missouri
Pacific Raiiroad Company—Control and Merger-—Southern Pacific Rail Corporation, Southern
Pacific Transportatio t. Louj h ailway Company, SP a2
The Denv 10 Gr W i versi , STB Finance
Docket No. 32760 (Sub-No. 21), Decision No. 13 (STB served Dec. 21, 1998) (General
Oversight Dec. No_ 13), slip op. at 14-17,42-51 (in denying the relief sought by the Arkansas,
Louisiana and Mississippi Railroad Company, we noted, among other things, that certain
joint-line routings “do not appear to be unduly circuitous” vis-a-vis the corresponding single-line
routings, siip op. at 15 n.44),

* See Merger Dec. No. 44, 1 S.T.B. at 307-08, 471 (in granting the relicf sought by

Texas Utilities Electric Company, we noted that, post-merger, its “only real competitive options
will be the 1,510-mile UP single-line routing and the substantially more expensive 1,749-mile
BNSF single-line routing,” 1 S.T.B. at 308, and we concluded that relief was called for because
the 1,749-mile BNSF single-line routing would be “excessively circuitous,” 1 S.T.B. at 471).

30

UP contends that Enteryy’s calculations exaggerate the circuity of the post-merger
(continued...)

23




STB Finance Docket No. 32760 (Sub-No. 21)

(3) UP contends that, even with the entry/exit restriction in place, the post-merger BNSF
single-line routing to/from White Bluff will be more efficient, and therefore more competitive,
than the pre-merger BNSF-SP joint-line routing would have been. UP explains: that, for one
thing, because SP might not have accepted the “short haul” that would have been its lot with a
BNSF-SP routing via Jonesboro, the pre-merger BNSF-SP joint-ine routing may be an entirelv
theoretical construct; that, for another thing, even if a joini-line routing could have been
implemented, it is doubtful that the pre-merger BNSF-SP joint-line rate would have been as
favorable to Entergy as the post-merger BNSF single-lme rate; that, in addition, whereas a
pre-merger BNSF-SP joint-line routing would have required operation via SP’s singie-track line
between Jonesboro and White Bluff, the post-merger BNSF single-line routing will benefit from
the directional operations that UP has established between Houston and Memphis; and that.
furthermore, the post-merger BNSF will be able to offer single-line ¢ vice without negotiating
interchange arrangements or revenue demands with a second carrier.

(4) UP contends that the reality of the situation is that BNSF has already demonstrated
that it can compete effectively for Entergy’s White Bluff traffic. UP explains: that BNSF and
Entergy have already negotiated the terms of a rail transportation contract covering BNSF
deliveries of PRB coal to White Bluff; that neither BNSF nor Entergy has presented any
evidence that the benefits of the current contract or the benefits of future competition will be lost
if the entry/exit restriction remains in place: that BNSF has not claimed that it entered into the
contract without being aware of the entry/exit restriction, nor has BNSF alleged that it will seek
to void the contract if the entry/exit restriction remains in place; and that Entergy has not claimed
that it would not have entered into the contract if it were aware of the entry/exit restriction, or
that it will seek to void the contract if that restriction remains in place, or that it will not in the
future seek to enter into coniracts with BNSF.

"(...continued)
BNSF single-line route in 2 respects. (i) UP contends that Entergy’s calculations ignore the
mileage from the PRB to BNSF's crossing of the trackage rights lines and thus exaggerate a
small overall difference in route length. An accurate comparison, UP argues, must begin with
the traffic’s point of origin in the PRB, because (UP notes) BNSF competes not on the basis of
its route between Jonesboro and White Bluff but rather on the basis of its route between the PRB
and White Bluff. (i1) UP contends that Entergy's calculations wrongly compare BNSF's
theoretical route without the entry/exit restriction to BNSF's route with the restriction in place.
That comparison, UP argues, is irrelevant because it does not relate to the impact of the UP/SP
merger. The correct comparison, UP maintains, is between a pre-merger BNSF-SP joint-line
route and a post-merger BNSF single-line route with the entry/exit restriction in place. The flaw
in Entergy’s calculations, UP adds, is that the pre-merger BNSF-SP joint-line route could not
have taken advantage of UP’s line between White Bluff and a connection with BNSF at Hoxie,
which (UP points out) is shorter than the combination of SP’s White Bluff-Jonesboro line and
BNSF's Jonesboro-Hoxie line.
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(5) UP contends that its position with respect to the entry/exit restriction does not
undermine commitments UP made in settling a dispute with Entergy. UP explains: that UP
stands by 1ts commitments, which involved BNSF's use of the Little Rock-Pine Bluff line: that
the entry/exit restriction has nothing to do with BNSF’s ability to use the Little Rock-Pine Bluff
line; that UP never promised Entergy that BNSF would be able to use the Hoxie and Jonesboro
connections in providing service to Entergy; and that UP has thus done nothing to interfere with
the benefits that Entergy bargained for (i.e., the commitments that UP made in settling its dispute
with Entergy).”’

DOT’s Arguments. DOT contends that, in resolving the disputes concerning the
entry/exit and Texas/Louisiana restrictions, we should adhere to the central purposes of the
conditions we imposed on the UP/SP merger (which purposes, DOT adds, were to allow BNSF
to replicate the competition provided by SP, and to ensure that BNSF would “.ave access to a
sufficient traffic base). DOT also contends, with reference to the entry/exit restriction, that the
preservation of pre-merger competition calls for a routing that will allow BNSF to provide
service at least as efficiently as the pre-merger SP (which, DOT notes, would have routed
Entergy’s White Bluff traffic via Jonesboro). DOT further contends, with reference to the
entry/exit restnction’s “Except as provided in Section 91 of this Agreement” language, that,
regardless of the proper interpretation of this language as a matter of contract law, we should
remember that, in this proceeding, private agreements must give way to overriding public interest
considerations.

"' 'We do not think that UP, by asserting (and asking us to adopt) its views with respect to
the entry/exit restriction, has violated the obligation of good faith implictt in its contract with
Entergy.
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UNITED STATE SENATE
WASHINGTON DC 20510 US

HONORABLE RICHARD LUGAR
UNITED STATES SENATE
WASHINGTON DC 20510 US

HONORABLE HARRY REID
UNITED STATES SENATE
WASHINGTON DC 20510-0001 US

HONORABLE PAT ROBERTS
UNITED STATES SENATE
WASHINGTON DC 20510-1065 US

HONORABLE CHARLES E. GRASSLEY
UNITED STATES SENATE
WASHINGTON DC 20510-1501 US

HONORABLE JOE BARTON
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

11/08/2001

DAVID L MEYER
COVINGTON & BURLING

1201 PZNNSYLVANIA AVENUE N W
WASHINGTON DC 20044-7566 US

LON HATAMIYA

UNITED STATES DEPARTMENT OF AGRICULTURE
PO BOX 96456

WASHINGTON DC 20090-6456 US

MICHAEL V DUNN
RM 228W JAMIE L WHITTEN FEDERAL BLDG
WASHINGTON DC 20250 US

HONORABLE CHRISTOPHER S. BOND
UNITED STATES SENATE
WASHINGTON DC 20510 US

HONORABLE CONRAD BURNS
UNITED STATES SENATE
WASHINGTON DC 20510 US

HCNORABLE TIM JOHNSON
UNITED STATES SENATE
WASHINGTON DC 20510 US

HONORABLE DON NICKLES
U. S. SENATE
WASHINGTON DC 20510 US

HONORABLE BEN N CAMPBELL
UNITED STATES SENATE
WASHINGTON DC 20510-0605 US

HONORABLE RICHARD J DURBIN
UNITED STATES SENATE
WASHINGTON DC 20510-1304 US

HONORABLE BYRON L. DORGAN
U.S. SENATOR

UNITED STATES SENATE
WASHINGTON DC 20510-3405 US

HONORABLE XAVIER BECERRA
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US
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HONORABLE MARY BONO
U.S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE SHERROD BROWN
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HOINORABLE BOB CLEMENT
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE TOM DELAY
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE LLOYD DOGGETT
U. S. HOUSE OF REPRESENTATAIVES
WASHINGTON DC 20515 US

HONORABLE PHIL ENGLISH
HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE HAROLD E. FORD, JR
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE GENE GREEN
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE TIM HOLDEN
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE PAUL KANJORSKI
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE TOM LANTOS
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE ROBERT A BORSKI
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE KEN CALVERT
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE CHRISTOPHER COX,
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE JULIAN C DIXION
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE MIKE DOYLE
U. 8. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE LANE EVANS
U.S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONOPABLE GEORGE GEKAS
ATTEN: TOM SANTANIELLO
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE WALLY HERGER
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE JOHN HOSTETTLER
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE MARCY KAPTUR
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE JERRY LEWIS
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US
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HONORABLE RON LEWIS HONORABLE ZOE LOFGREN
U. S. HOUSE OF REPRESENTATIVES US HOUSE OF RESPRESENTATIVE
WASHINGTON DC 20515 US WASHINGTON DC 20515 US

HONORABLE FRANK MASCARA HONORABLE KAREN MCCARTHY
U S HOUSE OF REPRESENTATIVES U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US WASHINGTON DC 20515 US

HONORABLE HOWARD P. BUCK MCKEON HONORABLE JOHN MURTHA
US HOUSE OF REPRESENTATIVES U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US WASHINGTON DC 20515 US

HONORABLE JAMES L OBERSTAR HONORABLE MICHAEL OXLEY
US HOUSE OF REPRESENTATIVES U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US WASHINGTON DC 20515 US

HONORABLE DONALD M. PAYNE HONORABLE NANCY PELOSI
U. S. HOUSE OF REPRESENTATIVES US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US WASHINGTON DC 20515 US

HONORABLE RICHARD W. POMBO HONORABLE EARL POMEROY
US HOUSE OF REPRESENTATIVES U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US WASHINGTON DC 20515 US

HONORABLE DANA ROHRABACHER HONORABLE LUCILLE ROYBALL-ALLARD
US HOUSE OF REPRESENTATIVES U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US WASHINGTON DC 20515 US

HONORABLE EDWARD R. ROYCE HONORABLE MARTIN OLAV SABO
U. S. HOUSE OF REPRESENTATIVES U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US WASHINGTON DC 20515 US

HONORABLE THOMAS C SAWYER HONORABLE IKE SKELTON
U S EODUSE OF REPRESENTATIVES U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US WASHINGTON DC 20515 US

HONORABLE PETE STARK HONORABLE CHARLES W. STENHOLM
US HOUSE OF REPRESENTATIVES U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US WASHINGTON DC 20515 US

HONORABLE BOB STUMP HONORABLE JOHN TANNER
US HOUSE OF REPRESENTATIVES US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US WASHINGTON DC 20515 US

11/08/2001
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HONORABLE W J BILLY TAUZIN
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE LYNN WOOLSEY
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE TODD TIAHRT
HOUSE OF REPRESENTATIVE
WASHINGTON DC 20515-1004 US

HONORABLE GEORGE MILLER

ATT: GARY BLAND

U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-2307 US

HONORABLE FRANK D. LUCAS
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-3606 US

HONORABLE CURT WELDON
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-3807 US

HONORABLE SHEILA JACKSON LEE
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-4318 US

HONORABLE EDDIE BERNICE JOHNSON
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-4330 US

ROSALIND A KNAPP

U S DEPT OF TRANSPORTATION
400 SEVENTH ST SW
WASYINGTON DC 20590 US

UNION PACIFIC CORPORATION, UNION PAC

HONORABLE JAMES TRAFICANT JR
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE SCOTT MCINNIS
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-0603 US

HONORABLE JIM MCCRERY
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-1805 US

HONORABLE ROBERT E ANDREWS
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-3001 US

HONORABLE CHAKA FATTAH
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-3803 US

HONORABLE WILLIAM M (MAC) THORNBERRY

U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-4313 US

HONORABLE HENRY BONILLA
US HOUSE REPRESENTATIVES
WASHINGTON DC 20515-4323 US

MICHAEL D BILLIEL

ANTITRUST DIV, DEPT OF JUSTICE
325 SEVENTH ST NW STE 500
WASHINGTON DC 20530 US

JOSEPH R POMPONIO

FEDERAL RAILROAD ADMINISTRATION
400 SEVENTH STREET SW RCC-20
WASHINGTON DC 20590 US

MITCHELL M KRAUS GENERAL COUNSEL
TRANSPORTATION COMMUNICATIONS INTERNATIONAL U
3 RESEARCH PLACE

ROCKVILLE MD 20850-3279 US

PAUL SAMUEL SMITH

US DEPARTMENT OF TRAN3PORTATION

400 SEVENTH STREET SW ROOM 4102 C-30
WASHINGTON DC 20590 US

THOMAS E SCHICK

AMERICAN CHEMISTRY COUNCIL
1300 WILSON BOULEVARD
ARLINGTON VA 22209 US

WILLIAM W WHITEHURST JR

W W WHITEHURST & ASSOCIATES INC
12421 HAPPY HOLLOW ROAD
COCKEYSVILLE MD 21030-1711 US

11/08/2001
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UNION PACIFIC CORPORATION, UNION PAC

KENNETH E SIEGEL
AMERICAN TRUCKING ASSOC INC
2200 MILL ROAD

ALEXANDRIA VA 22314-4677 US

ROBERT PUGH
GEORGIA-PACIFIC CORP

PO BOX 105605

133 PEACHTREE ST NE
ATLANTA GA 30348-5605 US

JAMES L BELCHER

EASTMAN CHEMICAL COMPANY
PO BOX 421

KINGSPORT TN 37662 US

DANIEL R ELLIOTT III

ASST GENERAL COUNSEL UNITED TRANSPCRTATION UN
14600 DETROIT AVENUE

CLEVELAND OH 44107-4250 US

HONORABLE FRANK O'BANNON
GOVERNOR STATE OF INDIANA
STATE CAPITOL
INDIANAPOLIS IN 46204 US

GORDON D GUSTAFSON
935 WEST 175TH ST
HOMEWOOD IL 60430-2028 US

JOHN P JENKINS
P O BOX 213
TOWANDA IL 61776 US

JAMES SCOTT

JEFFERSON SMURFIT CORP
PC BOX 2276

401 ALTON STREET

ALTON IL 62002-2276 US
CHARLES ARDEN MENNELL, PRESIDENT
LACKLAND WESTERN RR CO

5634 DUCHESNE PARQUE DR

ST LOUIS MO 6€3128-4178 US

JEFF BRIDGES

CITY OF ANDOVER

P. 0. BOX 295
ANDOVER KS 67002 US

HONORABLE SAM BROWNBACK
UNITED STATES SENATE

225 NORTH MARKET, SUITE 120
WICHITA KS 67202 US

11/08/2061

GEORGE A ANDERSON
BARECO PRODUCTS

P O BOX 10312

148 EAST MAIN STREET
ROCK HILL SC 29730 US

NORMAN LANGBERG

DIR OF LOGISTICS, PAPER
PO BOX 740075

55 PARK PL 15TH FLOOR
ATLANTA GA 30374 US

CHARLES E MCHUGH
INTERNATICNAL PAPER COMPANY
6400 POPLAR AVENUE

MEMPHIS TN 38197 US

RICHARD E KERTH

CHAMPION INTERNATIONAL CORPORATION
101 KNIGHTSBRIDGE DRIVE

HAMILTON OH 45020-0001 US

HONORABLE MARC RACICOT
GOVERNOR STATE OF MONTANA
STATE CAPITOL

HELENA MT 59620 US

MAYOR WILLIAM WEIDLING
1165 SOUTH WATER STREET
WILMINGTON IL 60481 US

MAYOR JOHN P JENKINS
P O BOX 213
TOWANDA IL 61776 US

MERRILL L TRAVIS

ILLINOIS DEPT OF TRANSPORTATION
2300 S DIRKSEN PARKWAY RM 302
SPRINGFIELD IL 62764 US

ROBERT K DREILING

KANSAS CITY SOUTHERN RWY CO
114 WEST 11TH STREET

KANSAS CITY MO 64105 US

NORMAN G MANLEY

CITY ATTORNEY, ANOVER CITY HALL
909 NORTH ANDOVER ROAD

ANDOVER KS 67002 US

JUNIOR STRECKER, CHAIRMAN

MOUNTAIN-PLAINS COMMUNITIES & SHIPPERS COALIT
123 NORTH MAIN ST

HOISINGTON KS 67544 US
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ROBERT K GLYNN

HOISINCTON CHAM OF COMM

123 NORTH MAIN STREET
HOISINGTON KS 67544-2594 US

LOUISE A RINN

UNION PACIFIC RR CO

1416 DODGE STREET ROOM 830
OMAHA NE 68179 US

GEORGETTE M DUGAS
SUPREME RICE MILL INC
PO BCL 449

CROWLEY LA 70527 US

MAYOR JERRY TAYLOR
200 EAST EIGHTH AVENUE
PINE BLUFF AR 71601 US

JOHN TRAUGH

P O BOX 652

14 MILITARY RD
MARION AR 72364 US

HONORABLE PHIL GRAMM
UNITED STATES SEMNATE
2323 BRYAN STREET, #2150
DALLAS TX 75201 US

JEFFREY R MORELAND

THE BURLINGTON NORTHERN AND SANTA FE RAILWAY
2500 LOU MENK DRIVE 3RD FLOOR

FORT WORTH TX 76131-0039 US

JIM C KOLLAER

GREATER HOUSTON PARTNERSHIP
1200 SMITH STE 700

HOUSTON TX 77002-4309 US

CHARLES R. CARR
ATOFINA PETROCHEMLCALS,
15710 JFK BLVD.
HOUSTON TX 77032 US

INC.

EDWIN E VIGNEAUX

REAGENT CHEMICAL & RESEARCH INC
1300 POST OAK BLVD STE 680
HOUSTON TX 77056 US

MICHAEL P. FERRO
MILLENNIUM PETROCHEMICALS,
P C BOX 2583

1221 MCKINNEY STREET SUITE 1600
HOUSTON TX 77252-2583 US

INC.

TERRY J VOSS

AG PROCESSING INC

PO BCX 2047

OMAHA NE 68103-2047 US

HONORABLE E. BEWJAMIN NELSON
GOV., STATE OF NEBRASKA

P O BOX 94848

LINCOLN NE 68509 US

NANCY C WEASE
CERTAINTEED CORPORATION
PO BOX 253

SULPHUR LA 70664 US

MAYOR FRANK A FOGLEMAN
14 MILITARY ROAD
MARION AR 72364 US

TONY BENWAY

CITGO PETROLEUM CORP
PO BOX 40

TULSA OK 74102 US

WRENNIE LOVE

P O BOX 819005
1601 W LBJ FREEWAY
DALLAS TX 75234 US

MICHAEL E ROPER

BURLINGTON NORTHERN AND SANTA FE RAILWAY COMN
P O BOX 961039

2500 LOU MENK DRIVE

FT WORTH TX 76161-0039 US

ERIC W TIBBETTS

CHEVRPON CHEMICAL CCMPANY LLC
1301 MCKINNEY STREET
HOUSTON TX 77010-3029 US

DAVID PARKIN
HUNTSMAN CORP
3040 POST OAK BLVD
HOUSTON TX 77056 US

JAMES J HALL

CONDEA VISTA COMPANY

900 THREADNEEDLE

HOUSTON TX 77079-2990 US

THOMAS B CAMPBELL JR
PO BOX 3272
HOUSTON TX 77253 US

11/08/2001
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JEFFREY G DOWDELL
EXXONMOBIL GLOBAL SERVICES CO.
PO BOX 3272

HOUSTON TX 77253-3272 US

JOHN P. LARUE, EXECUTIVE DIRECTOR
THE PORT OF CCRPUS CHRISTI

P O BOX 1541

222 POWER STREET

CORPUS CHRISTI TX 78403 US

DONALD T CHEATHAM
PO BOX 81566
AUSTIN TX 78708-1566 US

REBECCA FISHER

ASST ATTY GENERAL

PO BOX 12548

AUSTIN TX 78711-2548 US

BARRY JOHNSON, SENIOR ENGINEER
SOUTHWESTERN PUBLIC SERVICE COMPANY
P. O. BOX 1261

AMARILLO TX 79170 US

HON JACK TAYLOR
STATE CAPITOL ROOM 271
DENVER CO 80203 US

HONORABLE JIM GERINGER
GOVERNOR

STATE CAPITOL BUILDING
CHEYENNE WY 82002 US

HON GUY E CAMERON
213 STATE CAPITOL
CHEYENNE WY 82008 US

HONORABLE MICHAEL O. LEAVITT

ATTN: ROBIN L. RIGGS, GC TO GOVERNOR
210 STATE CAPITOL

SALT LAKE CITY UT 84114 US

F MARK HANSEN
431 N 1300 W
SALT LAKE CITY UT 84116-2630 US

RALPH RUPP
PO BOX 2500
PROVO UT 84603 US

M L MCCLINTOCK

PO BOX 667

1215 MAIN

PORT NECHES TX 77651 US

CRAIG ELKINS

BROWNSVILLE NAV DIST LESSEE ASSOC
PO BOX 5808

BROWNSVILLE TX 78523 US

JERRY L. MARTIN, DIRECTOR RAIL DIV.
RR COMM OF TEXAS

P O BOX 12967

1701 N CONGRESS

AUSTIN TX 78711 US

CAROLE KEETON RYLANDER

RAILROAD COMMISSION OF TEXAS
POB 12967

AUSTIN TX 78711-2967 US

HONORABLE ROY ROMER
GOVERNOR

136 STATE CAPITOL
DENVER CO 80203 US

MAYOR LEO A PANDO

OFFICE OF THE MAYOR

2101 O'NEIL AVENUE SUITE 310
CHEYENNE WY 82001 US

HON VINCENT PICARD
213 STATE CAPITOL
CHEYENE WY 82002 US

RAY HINTZE

STATE OF UTAH

236 STATE CAPITOL

SALT LAKE CITY UT 84114 US

CARL E. KINGSTON

RAILCO, INC.

3212 SOUTH STATE STREET
SALT LAKE CITY UT 84115 US

WILLIAM BLANSETT

UTAH CENTRAL RAILWAY COMPANY
PO BOX 10402

OGDEN UT 84409 US

JACK TEVLIN
200 WEST WASHINGTON STREET
PHOENIX AZ 85003 US
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HONORABLE BOB MILLER
GOVERNOR

STATE OF NEVADA

CARSON CITY NV 89710 US

KENNETH KOSS

CALIFORNIA PUBLIC UTILITIES COMMISSION
505 VAN NESS AVENUE

SAN FRANCISCO CA 94102 US

RAYMOND A BOYLE

PORT OF OAKLAND

530 WATER STREET-JACK LONDON SQUARE
OAKLAND CA 94676-2064 US

TUCK WILSON
710 NE HOLLADAY STREET
PORTLAND OR 97232 US

HONORABLE JOHN KITZHABER
GOVERNOR OF OREGON

STATE CAPITOL

SALEM OR 97310-0370 US

Records: 207

CHARLES W CARRY
PO BOX 4998
WHITTIER CA 90607-4398 US

JAMES T QUINN

CALIFORNIA PUBLIC UTILITIES COMMISSION
505 VAN NESS AVENUE

SAN FRANCISCO CA 94102-3298 US

TIM DECOITO

BIG VALLEY LUMBER COMPANY
P O BOX 617

BIEBER CA 96009 US

CLAUDIA L HOWELLS

OREGON DEPARTMENT OF TRANSPORATION
555 13TH ST NE STE 3

SALEM OR 97301-4179 US

11/08/2001







SERVICE DATE - SEPTEMBER 13, 2001

SURFACY TRANSPORTATION BOARD
STB Finance Docket No. 32760 (Sub-No. 21)

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY, AND
MISSOURI PACIFIC RAILROAD COMPAN Y-~CONTROL AND MERGER—SOUTHERN
PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC TRANSPORTATION
COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP.,
AND THE DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY

[GENERAL OVERSIGHT]
Decision No. 18
Decided: September 12, 2001
In Decision No. 16 (served December 15, 2000), the Board ordered that replies in the
fifth annual round of the UP/SP General Oversight proceeding would be due on September 4,

2001. See Decision No. 16, slip op. at 14, ordering paragraph 4. This due date was later
extended to september 14, 2001. See Decision No. 17 (served August 30, 2001).

By letter dated September 12, 2001, Union Pacific Railroad Company (UP) and The
Burlington Northern and Santa Fe Railway Company (BNSF) have asked that the date for filing
replies be further extended to September 19, 2001. UP and BNSF indicate that the requested
additional 5-day extension wili allow them to ensure that their filings are complete and accurate.

The extension request is reasonable and will, therefore, be granted.

This action will not significantly affect either the quality of the human environment or the
conservation of energy resources.

It is ordered:

1. The date for filing replies in the fifth annual round of the UP/SP General Oversight
proceeding is extended to September 19, 2001.




STB Finance Docket No. 32760 (Sub-No. 21)

2. This decision is effective on the date of service.

By the Board, Vernon A. Williams, Secretary.

W/ MZ’“‘

Vernon A. W illiams
Secretary
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ROBERT H BAXTER

UNION CARBIDE CORPORATION

39 OLD RIDGEBURY ROAD

DANBURY CT 06817-0001 US

BURUNDA PRINCE-JONES

ROHM AND HASS CO

INDEPENDENCE MALL WEST
PHILADELPHIA PA 19106-2399 US

TERRENCE D JONES

KELLER & HECKMAN

1001 G ST NW STE 500 WEST
WASHINGTON DC 20001 US

DONALD F GRIFFIN ASSISTANT GENERAL COUNSEL
BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYES
10 G STREET NE STE 460
WASHINGTON DC 20002 US

RAYMOND ATKINS
COVINGTON & BURLING
1201 PENNSYLVANIA AV NW
WASHINGTON DC 20004 US

JOHN D HEFFNER
555 12TH STREET NW SUITE 950 NORTH
WASHINGTON DC 20004 US

JOHN R MOLM

TROUTMAN SANDERS LLP

401 NINTH STREET NW SUITE 1000
WASHINGTON DC 20004 US

ROBERT A WIMBISH ESQ
HARKINS CUNNINGHAM

801 PENNSYLVANIA AVE NW
WASH TON DC 20004-2664 US

JOSEPH u PLAISTOW

SNAVELY, KING MAJOROS O'CONNOR & LEE,
1220 L STREET N W STE 410

WASHINGTON DC 20005 US

INC.

MONICA J. PALKO
BRACEWELL & PATTERSON
2000 K STREET NW STE 500
WASHINGTON DC 20006 US

ERIKA Z JONES

MAYER BROWN & PLATT

1909 K STREET, NW
WASHINGTON DC 20006-1101 US

09/13/2001

UNION PACIFIC CORPORATION, UNION PAC

THEODORE A MCCONNELL

KIRKPATRICK & LOCKHART LLP
535 SMITHFIELF STREET
PITTSBURGH PA 15222-2312 US

MARTIN W BERCOVICI

KELLER & HECKMAN LLP

1001 G ST NW SUITE 500 WEST
WASHINGTON DC 20001 US

CHARLES A SPITULNIK

MCLEOD WATKINSON & MILLER
ONE MASSACHUSETTS AVENUE NW
WASHINGTON DC 20001-1401 US

RICHARD G SLATTERY

AMTRAK

60 MASSACHUSETTS AVENUE N E
WASHINGTON DC 20002 US

THOMAS J HEALEY
TROUTMAN SANDERS
401 NINTH
WASHINGTON DC 20004 US

LLP

J MICHAEL HEMMER

COVINGTON & BURLING

1201 PENNSYLVANIA AVENUE NW
WASHINGTON DC 20004 US

WILLIAM A MULLINS
TROUTMAN SANDERS LLP

WASHINGTON DC 20004 US

TED P GERARDEN

STREET NW SUITE 10

SUITE 800

00

401 NINTH STREET NW SUITE 1000

DONELAN CLEARY WOOD & MASER O C

1100 NEW YORK AVENUE NW SUITE

WASHINGTON DC 20005 US

JOHN WILL ONGMAN

PEPPER HAMILTON SCHEETZ

600 14TH ST NW

WASHINGTON DC 20005-2008 US

ROBERT P VOM EIGEN

FOLEY & LARDNER

888 16TH STREET N W STE 700
WASHINGTON DC 20006 US

KATHRYN A KUSSKE

MAYER, BROWN & PLATT

1909 K STREET, N.W9.
WASHINGTON DC 20006-1101 US

750
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ADRIAN L STEEL JR
MAYER BROWN & PLATT

1909 K STREET NW
WASHINGTON DC 20006-1101 US

13-sep-2001 STB FD 32760 21

PAUL M DONOVAN

LARCE WINN MOERMAN & DONOVAN
3900 HIGHWOOD CCURT NW
WASHINGTON DC 20007 US

EDWARD ID GREENBERG

GALLAND KHARASCH GREENBERG FELLMAN & SWIRSKY
1054 THIRTY-FIRST STREET NW STE 200
WASHINGTON DC 20007-4492 US

PAUL D COLEMAN

HOPPEL MAYER & COLEMAN

1000 CONNECTICUT AVENUE NW SUITE 400
WASHINGTON DC 20036 US

C MICHAEL LOFTUS

SLOVER & LOFTUS

1224 SEVENTEENTH STREET NW
WASHINGTON DC 20036 US

CHRISTOPHER A MILLS

SLOVER & LOFTUS

1224 SEVENTEENTH STREET NW
WASHINGTON DC 20036 US

NICHOLAS J DIMICHAEL
THOMPSON HINE LLP

1920 N STREET NW STE 800
WASHINGTON DC 20036-1601 US

THOMAS W WILCOX

THOMPSON HINE LLP

1920 N STREET NW SUITE 800
WASHINGTON DC 20036-1601 US

DONALD G AVERY
SLOVER & LOFTUS
1224 SEVENTEENTH STREET NW
WASHINGTON DC 20036-3003 US

WILLIAM L SLOVER

SLOVER & LOFTUS

1224 SEVENTEENTH STREET NW
WASHINGTON DC 20036-3003 US

SEAN T CONNAUGHTON

ECKZRT SEAMANS & MELLOTT LLC
1250 24TH STREET NW 7TH FLOOR
WASHINGTON DC 20037 US

09/13/2001
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RICHARD A ALLEN

ZUCKERT SCOUTT & RASENBERGER L L P

888 17TH STREET N W STE 600
WASHINGTON DC 20006-3309 US

SCOTT N STONE

PATTON BOGGS

2550 M STREET NW
WASHINGTON DC 20007 US

MICHAEL F MCBRIDE

LEBOEUF LAMB GREENE & MACRAE
1875 CONNECTICUT AVENUE NW

WASHINGTON DC 20009-5728 US

PAUL H LAMBOLEY
1717 N STREET NW
WASHINGTON DC 20036 US

GORDON P MACDOUGALL

1025 CONNECTICUT AVE MW SUITE 410

WASHINGTON DC 20036 US

DAVID H BAKER

THOMPSON HINE & FLORY LLP
1920 N STREET NW

WASHINGTON DC 20036-1601 US

JOHN K MASER III

THOMPSON HINE & FLORY LLP
1920 N STREET NW STE 800
WASHINGTON DC 20036-1601 US

FREDERIC L WOOD
THOMPSON HINE LLP
1920 N STREET

WASHINGTON DC 20036-1601 US

KELVIN J DOWD

SLOVER & LCFTUS

1224 17TH STREET N W
WASHINGTON DC 20036-3003 US

JOHN H LESEUR

SLOVER & LOFTUS

1224 17TH STREET NW
WASHINGTON DC 20036-3081 US

ANDREW P GOLDSTEIN

MCCARTHY SWEENEY & HARKAWAY P C

2175 K STREET NW SUITE 600
WASHINGTON DC 20037 US
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STEVEN J KALISH
MCCARTHY SWEENEY & HARKAWAY P C
2175 K STREET NW SUITE 600
WASHINGTON DC 20037 US

DAVID L MEYER

COVINGTON & BURLING

1201 PENNSYLVANIA AVENUE N W
WASHINGTON DC 20044-7566 US

LON HATAMIYA

UNITED STATES DEPARTMENT OF AGRICULTURE
PO BOX 96456

WASHINGTON DC 20090-6456 US

MICHAEL V DUNN
RM 228W JAMIE L WHITTEN FEDERAL BLDG
WASHINGTON DC 20250 US

HON. CHRISTOPHER S. BOND
UNITED STATES SENATE
WASHINGTON DC 20510 US

HON CONRAD BURNS
UNITED STATES SENATE
WASHINGTON DC 20510 US

HON BYRON L DORGAN
UNITED STATES SENATE
WASHINGTON DC 20510 US

HONORABLE RICHARD LUGAR
UNITED STATES SENATE
WASHINGTON DC 20510 US

HONORABLE HARRY REID
UNITED STATES SENATE
WASHINGTON DC 20510-0001 US

HONORABLE PAT ROBERTS
UNITED STATES SENATE
WASHINGTON DC 20510-1065 US

HONORABLE CHARLES E. GRASSLEY
UNITED STATES SENATE
WASHINGTON DC 20510-1501 US

TIMOTHY € HESTER

P O BOX 7566

1201 PENNSYLVANIA AVENUE N W
WASHINGTON DC 20044 US

MICHAEL L ROSENTHAL
COVINGTON & BURLING

P O BOX 7566

1201 PENNSYLVANIA AVE N W
WASHINGTON DC 20044-7566 US

EILEEN S STOMMES

U S DEPARTMENT OF AGRICULTURE

P O BOX 96456 ROOM 4006-SOUTH BUILDING
WASHINGTON DC 20090-6456 US

HON. WAYNE ALLARD
UNITED STATES SENATE
WASHINGTON DC 20510 US

HONORABLE JOHN BREAUX
UNITED STATES SENATE
WASHINGTON DC 20510 US

HONORABLE THAD COCHRAN
UNITED STATE SENATE
WASHINGTON DC 20510 US

HONORABLE TIM JOHNSON
UNITED STATES SENATE
WASHINGTON DC 20510 US

HONORABLE DON NICKLES
U. S. SENATE
WASHINGTON DC 20510 US

HON. BEN N CAMPBELL
UNITED STATES SENATE
WASHINGTON DC 20510-067Z US

HONORABLE RICHARD J DURBIN
UNITED STATES SENATE
WASHINGTON DC 20510-1304 US

HONORABLE JOE BARTON
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

1 09/13/2001
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HONORABLE XAVIER BECERRA
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. ROBERT A. BORSKI
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE KEN CALVERT
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE CHRISTOPHER COX,
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE JULIAN C DIXION
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE MIKE DOYLE
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. LANE EVANS
U.S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE GEOPGE GEKAS
ATTEN: TOM SANTANIELLO
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE WALLY HERGER
U S HOUSE OF REPRESENTATI1VES
WASHINGTON DC 20515 US

HONORABLE JOHN HOSTETTLER
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON MARCY KAPTUR
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

UNION PACIFIC CORPORATION, UNION PAC

HONORABLE MARY BONO
U.S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON SHERROD BROWN
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE BOB CLEMINT
US HOUSE OF REPRESENIATIVES
WASHINGTON DC 20515 US

HON TOM DELAY
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE LLOYD DOGGETT
U. S. HOUSE OF REPRESENTATAIVES
WASHINGTON DC 20515 US

HONORABLE PHIL ENGLISH
HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. HAROLD E. FORD, JR
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE GENE GREEN
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE TIM HOLDEN
U. S. HCUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. PAUL KANJORSKI
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE TOM LANTOS
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

09/13/2001
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HON. JERRY LEWIS
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE ZOE LOFGREN
US HOUSE OF RESPRESENTATIVE
WASHINGTON DC 20515 US

HONORABLE KAREN MCCARTHY
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE JOHN MURTHA
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. MICHAEL OXLEY
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE NANCY PELOSI
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. EARL POMEROY
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONCRABLE LUCILLE ROYBALL-ALLARD
U S HOUSE OF REPRESENTATIVES
WASHINGTON DT 20515 US

HON. MARTIN OLAV SABO
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. IKE SKELTON
U S HOUSE OF REPREJENTATIVES
WASHINGTON DC 20515 US

HONORABLE CHARLES W. STENHOLM
U. S§. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

UNION PACIFIC CORPORATION, UNION PAC

HONORABLE RON LEWIS
U. S. HOULE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE FRANK MASCARA
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE HOWARD P. BUCK MCKEON
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. JAMES L. OBERSTAR
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

FONORABLE DONALD M. PAYNE
U. 8. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE RICHARD W. POMBO
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE DANA ROHRABACHER
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE EDWARD R. ROYCE
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON THOMAS C SAWYER
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE PETE STARK
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. BOB STUMP
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

09/13/2001
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HON JOHN TANNER 2 HON W J BILLY TAUZIN
US HOUSE OF REPRESENTATIVES - U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US WASHINGTON DC 20515 US

HON JAMES TRAFICANT JR HONORABLE LYNN WOOLSEY
U. S. HOUSE OF REPRESENTATIVES US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US WASHINGTON DC 20515 US

HONORABLE SCOTT MCINNIS HONORABLE TODD TIAHRT
U. S. HOUSE OF REPRESENTATIVES HOUSE OF REPRESENTATIVE
WASHINGTON DC 20515-0603 US WASHINGTON DC 20515-1004 US

HON. JIM MCCRERY HONORABLE GEORGE MILLER

U S HOUSE OF REPRESENTATIVES ATT: GARY BLAND

WASHINGTON DC 20515-1805 US U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-2307 US

HON. ROBERT E ANDREWS HON. FRANK D. LUCAS
U S HOUSE OF REPRESENTATIVES U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-3001 US WASHINGTON DC 20515-3606 US

HONORABLE CHAKA FATTAH HONORABLE CURT WELDON
U. S. HOUSE OF REPRESENTATIVES U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-3803 US WASHINGTON DC 20515-3807 US

HONORABLE WILLIAM M (MAC) THORNBERRY HONORABLE SHEILA JACKSON LEE
U. S. HOUSE OF REPRESENTATIVES U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-4313 US WASHINGTON DC 20515-4318 US

HON. HENRY BONILLA HONORABLE EDDIE BERNICE JOHNSON
US HOUSE REPRESENTATIVES U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-4323 US WASHINGTON DC 20515-4330 US

MICHAEL D BILLIEL ROSALIND A KNAPP
ANTITRUST DIV, DEPT OF JUSTICE U S DEPT OF TRANSPORTATION
325 SEVENTH ST NW STE 500 400 SEVENTH ST SW
WASHINGTON DC 20530 US WASHINGTON DC 20590 US

JOSEPH R POMPONIO PAUL SAMUEL SMITH

FEDERAL RAILROAD ADMINISTRATION US DEPARTMENT OF TRANSPORTATION

400 SEVENTH STREET SW RCC-20 400 SEVENTH STREET SW ROCM 4102 C-30
WASHINGTON DC 20590 US WASHINGTON DC 20590 US

MITCHELL M KRAUS, GENERAL COUNSEL WILLIAM W WHITEHURST JR
TRANSPORTATION COMMUNICATIONS INTERNATIONAL U W W WHITEHURST & ASSOCIATES INC
3 RESEARCH PLACE 12421 HAPPY HOLLOW ROAD

ROCKVILLE MD 20850-3279 US COCKEYSVILLE MD 21030-1711 US

1 09/13/2001
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THOMAS E SCHICK

AMERICAN CHEMISTRY COUNCIL
1300 WILSON BOULEVARD
ARLINGTON VA 22209 US

GEORGE A ANDERSON
BARECO PRODUCTS

P O BOX 10312

148 EAST MAIN STREET
ROCK HILL SC 29730 US

NORMAN LANGBERG
DIR OF LOGISTICS,
PO BOX 740075

55 PARK PL 15TH FLOOR
ATLANTA GA 30374 US

PAPER

CHARLES E MCHUGH
INTERNATIONAL PAPER COMPANY
6400 POPLAR AVENUE

MEMPHIS TN 28197 US

RICHARD E KERTH

CHAMPION INTERNATIONAL CORPORATION
101 KNIGHTSBRIDGE DRIVE

HAMILTON OH 45020-0001 US

HON MARC RACICOT

GOVERNOR STATE OF MONTANA
STATE CAPITOL

HELENA MT 59620 US

GORDON D GUSTAFSON
935 WEST 175TH ST
HOMEWOOD IL 60430-2028 US

JOHN P JENKINS
P O BOX 213
TOWANDA IL 61776 US

JAMES SCOTT

JEFFERSON SMURFIT CORP
PO BOX 2276

401 ALTON STREET

ALTON IL 62002-2276 US

CHARLES ARDEN MENNELL, PRESIDENT
LACKLAND WESTERN RR CO

5634 DUCHESNE PARQUE DR

ST LOUIS MO 63128-4178 US

JEFF BRIDGES

CITY OF ANDOVER

P. O. BOX 295
ANDOVER KS 67002 US

KENNETH B SIEGEL

AMERICAN TRUCKING ASSOC INC
2200 MILL ROAD

ALEXANDRIA VA 22314-4677 US

ROBERT PUGH
GEORGIA-PACIFIC CORP

PO BOX 105605

133 PEACHTREE ST NE
ATLANTA GA 30348-5605 US

JAMES L BELCHER

EASTMAN CHEMICAL COMPANY
PO BOX 431

KINGSPORT TN 37662 US

DANIEL R ELLIOTT III

ASST GENERAL COUNSEL UNITED TRANSPORTATION UN
14600 DETROIT AVENUE

CLEVELAND OF 44107-4250 US

HON. FRANK O'BANNON
GOVERNOR STATE OF INDIANA
STATE CAPITOL
INDIANAPOLIS IN 46204 US

SIDNEY L. STRICKLAND, Jk.

THE BURLINGTON NORTHERN SANTA FE CORPORATION
1700 EAST CGOLF ROAD

SCHAUMBURG IL 60173 US

MAYOR WILLIAM WEIDLING
1165 SOUTH WATER STREET
WILMINGTON IL 60481 US

MAYOR JOHN P JENKINS
P O BOX 213
TOWANDA IL 61776 US

MERRILL L TRAVIS

ILLINOIS DEPT OF TRANSPORTATION
2300 S DIRKSEN PARKWAY RM 302
SPRINCFIELD IL 62764 US

ROBERT K DREILING

KANSAS CITY SOUTHERN RWY CO
114 WEST 11TH STREET

KANSAS CITY MO 64105 US

NORMAN G MANLEY

CITY ATTORNEY, ANOVER CITY HALL
909 NORTH ANDOVER ROAD

ANDOVER KS 67002 US

09/13/2001
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HONORABLE SAM BROWNBACK
UNITED STATES SENATE

225 NORTH MARKET, SUITE 120
WICHITA KS 67202 US

ROBERT K GLYNN

HOISINGTON CHAM OF COMM

123 NORTH MAIN STREET
HOISINGTON KS 67544-2594 US

LOUISE A RINN

UNION PACIFIC RR CO

1416 DODGE STREET ROOM 830
OMAH?. NE 68179 US

GEORGETTE M DUGAS
SUPREME RICE MILL INC
PO BOX 490

CROWLEY LA 70527 US

MAYOR JERRY TAYLOR
200 EAST EIGHTH AVENUE
PINE BLUFF AR 71601 US

JOHN TRAUGH

P O BOX 652

14 MILITARY RD
MARION AR 72364 US

HON. PHIL GRAMM

UNITED STATES SENATE
2323 BRYAN STREET, #2150
DALLAS TX 75201 US

JEFFREY R MORELAND

THE BURLINGTON NORTHERN AND SANTA FE RAILWAY
2500 LOU MENK DRIVE 3RD FLOOR

FORT WORTH TX 76131-0039 US

JIM C KOLLAER

GREATER HOUSTON PARTNERSHIP
1200 SMITH STE 700

HOUSTON TX 770G02-4309 US

CHARLES R. CARR
ATOFINA PETROCHEMLCALS,
15710 JFK BLVL.

HOUSTON TX 77032 US

INC.

EDWIN E VIGNEAUX

REAGENT CHEMICAL & RESEARCH INC
1300 POST OAK BLVD STE 680
HOUSTON TX 77056 US

JUNIOR SFTRECKER, CHAIRMAN

MOUNTAIN-PLAINS COMMUNITIES & SHIPPERS COALIT
123 NORTH MAIN ST

HOISINGTCN KS 67544 US

TERRY J VOSS

AG PROCESSING INC

PO BOX 2047

OMAHA NE 681C3-2047 US

HONORABLE E. BENJAMIN NELSON
GOV., STATE OF NEBRASKA

P O BOX 94848

LINCOLN NE 68509 US

NANCY C WEASE
CERTAINTEED CORPORATION
PO BOX 253

SULPHUR LA 70664 US

MAYOR FRANK A FOGLEMAN
14 MILITARY ROAD
MARION AR 72364 US

TONY BENWAY

CITGO PETROLEUM CORP
PO BOX 40

TULSA OK 74102 US

WRENNIE LOVE

P O BOX 819005
1601 W LBJ FREEWAY
DALLAS TX 75234 US

MICHAEL E ROPER

BURLINGTON NORTHERN AND SANTA FE RAILWAY COMN
P O BOX 961039

2500 LOU MENK DRIVE

FT WORTH TX 76161-0039 US

EFIC W TIBBETTS

CEBEVRON CHEMICAL COMPANY LLC
1301 MCKINNEY STREET
HOUSTON TX 77010-3029%9 US

DAVID PARKIN
HUNTSMAN CORP
3040 POST OAK BLVD
HOUSTON TX 77056 US

JAMES J HALL

CONDEA VISTA COMPANY

900 THREADNEEDLE
HOUSTON TX 77075-2990 US

09/13/2001
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MICHAEL P. FERRO

MILLENNIUM PETROCHEMICALS, INC.
P O BOX 2583

1221 MCKINNEY STREET SUITE 1600
HOUSTON TX 77252-2583 US

JEFFREY G DOWDELL

EXXONMOBIL GLOBAL SERVICES CO.
PO BOX 3272

HOUSTON TX 77253-3272 US

JOHN P. LARUE, EXECUTIVE DIRECTOR
THE PORT OF CORPUS CHRISTI

P O BOX 1541

222 POWER STREET

CORPUS CHRISTI TX 78403 US

JERRY L. MARTIN, DIRECTOR RAIL DIV.
RR COMM OF TEXAS

P O BOX 12967

1701 N CONGRESS

AUSTIN TX 78711 US

CAROLE KEETON RYLANDER

RAILROAD COMMISSION OF TEXAS
POB 12967

AUSTIN TX 78711-2967 US

BARRY JOHNSON, SENIOR ENGINEER
SOUTHWESTERN PUBLIC SERVICE COMPANY
P, O. BOX 1261

AMARILLO TX 79170 US

HON ROY ROMER
GOVERNOR

136 STATE CAPITOL
DENVER CO 80203 US

MAYOR LEO A PANDO

OFFICE OF THE MAYOR

2101 O'NEIL AVENUE SUITE 310
CHEYENNE WY 82001 US

HON VINCENT PICARD
213 STATE CAPITCL
CHEYENE WY 82002 US

RAY HINTZE

STATE CF UTAH

236 STATE CAPITOL

SALT LAKE CITY UT 84114 US

CARL E. KINGSTON

RAILCO, INC.

3212 SOUTH STATE STREET
SALT LAKE CITY UT 84115 US

THOMAS B.CAMPBELIL JR
PO BOX 3272
HOUSTON TX 77253 US

M L MCCLINTOCK

PO BOX 667

1215 MAIN

PORT NECHES TX 77651 <

CRAIG ELKINS

BROWNSVILLE NAV DIST LESSEE ASSOC
PO BOX 5808

BROWNSVILLE TX 78523 US

REBECCA FISHER

ASST ATTY GENERAL
PO BOX 12548

AUSTIN TX 78711-2548

DONALD T CHEATHAM
10220-E METROPOLITAN
AUSTIN TX 78758 US

RICHARD J ELSTON

CYPRUS AMAX COAL COMPANY
9100 EAST MINERAL CIRCLE
ENGLEWOOD CO 80112 US

HON JACK TAYLOR
STATE CAPITOL ROOM 271
DENVER CO 80203 US

HON. JIM GERINGER
GOVERNOR

STATE CAPITOL BUILDING
CHEYENNE WY 82002 US

HON GUY E CAMERON
213 STATE CAPITOL
CHEYENNE WY 82008 US

HONORABLE MICHAEL O. LEAVITT

ATTN: ROBIN L. RIGGS, GC TO GOVERNOR
210 STATE CAPITOL

SALT LAKE CITY UT 84114 US

F MARK HANSEN
431 N 1300 W
SALT LAKE CITY UT 84116-2630 US

09/13/2001
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RALPH RUPP
PO BOX 2500 >
PROVO UT 84603 US

HON BOB MILLER
GOVERNOR

STATE OF NEVADA

CARSON CITY NV 89710 US

KENNETH KOSS

CALIFORNIA PUBLIC UTILITIES COMMISSION
505 VAN NESS AVENUE

SAN FRANCISCO CA 94102 US

RAYMOND A BOYLE

PORT OF OAKLAND

530 WATER STREET-JACK LONDON SQUARE
OAKLAND CA 94606-2064 US

TUCK WILSON
710 NE HOLLADAY STREET
PORTLAND OR 97232 US

HONORABLE JOHN KITZHABER
GOVERNOR OF OREGON

STATE CAPITOL

SALEM OR 97310-0370 US

Records: 209

09/13/2001

JACK TEVRIN
200 WEST WASHINGTON STREET
PHOENIX AZ 85003 US

CHARLES W CARRY
PO BOX 4998
WHITTIER CA 90607-4998 US

JAMES T QUINN

CALIFORNIA PUBLIC UTILITIES COMMISSION
505 VAN NESS AVENUE

SAN FRANCISCO CA 94102-3298 US

TIM DECOITO

BIG VALLEY LUMBER COMPANY
P O BOX 617

BIEBER CA 96009 US

CLAUDIA L HOWELLS

OREGON DEPARTMENT OF TRANSPORATION
555 13TH ST NE STE 3

SALEM OR 97301-4179 US







SERVICE DATE - LATE RELEASE AUGUST 30, 2001

SURFACE TRANSPORTATION BOARD
STB Finance Docket No. 32760 (Sub-No. 21)

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY. AND
MISSOURI PACIFIC RAILROAD COMPANY—CONTROL AND MERGER—SOQUTHERN
PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC TRANSPORTATION
COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY COMPANY. SPCSL CORP..
AND THE DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY
[GENERAL OVERSIGHT]

Decision No. |7
Decided: August 29, 2001
In Decision No. 16 (served December 15, 2000), the Board ordered that replies in the

fifth annual round of the UP/SP General Oversight proceeding would be due on September 4,
2001. See Decision No. 16, slip op. at 14, ordering paragraph 4.

By letter dated August 28, 2001, Union Pacific Railroad Company (UP) and The
Burlington Northern and Santa Fe Railway Company (BNSF) have asked that the date for filing
replies be extended to September 14, 2001. UP and BNSF indicate that the requested 10-day
extension may assist them in reaching a successful resolution of one or more of the still
unresolved issues relating to the BNSF Settlement Agreement.

The extension request is reasonable and will, therefore, be granted.

This action will not significantly affect either the quality of the human environment or the
conservation of energy resources.

It is ordered:

1. The date for filing replies in the fifth annual round of the UP/SP General Oversight
proceeding, heretofore set as September 4, 2001, is extended to September 14, 2001.




STB Finance Docket No. 32760 (Sub-No. 21)

2. This decision is effective on the date of service.

By the Board, Vernon A. Williams, tar,
9
7 / s

Vernon A. Villiams
Secretary
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ROBERT H BAXTER

UNION CARBIDE CORPORATION
39 OLD RIDGEBURY ROAD
DANBURY CT 06817-0001 US

BURUNDA PRINCE-JONES

ROEM AND HASS CO

INDEPENDENCE MALL WEST
PHILADELPHIA PA 19106-2399 US

TERRENCE D JONES

KELLER & HECKMAN

1001 G ST NW STE 500 WEST
WASHINGTON DC 206001 US

DONALD F GRIFFIN ASSISTANT GENERAL COUNSEL
BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYES
10 G STREET NE STE 460
WASHINGTON DC 20002 US

RAYMOND ATKINS
COVINGTON & BURLING
1201 PENNSYLVANIA AV NW
WASHINGTON DC 20004 US

JOHN D HEFFNER
555 12TH STREET NW SUITE 950 NORTH
WASHINGTON DC 20004 US

JOHN R MOLM

TROUTMAN SANDERS LLP

401 NINTH STREET NW SUITE 1000
WASHINGTON DC 20004 US

ROBERT A WIMBISH ESQ
HARKINS CUNNINGHAM

801 PENNSYLVANIA AVE NW
WASHINGTON DC 20004-2664 US

JOSEPH J PLAISTOW

SNAVELY, KING MAJOROS O'CONNOR & LEE, INC.
1220 L STREET N W STE 410

WASHINGTON DC 20005 US

MONICA J. PALKO
BRACEWELL & PATTERSON
2000 K STREET NW STE 500
WASHINGTON DC 20006 US

ERIKA Z JONES

MAYER BROWN & PLATT

1909 K STREET, NW
WASHINGTON DC 20006-1101 US

THEODORE A MCCONNELL
KIRKPATRICK & LOCKHART LLP
535 SMITHFIELF STREET
PITTSBURGH PA 15222-2312 US

MARTIN W BERCOVICI

KELLER & HECKMAN LLP

1001 G ST NW SUITE 500 WEST
WASHINGTON DC 20001 US

CHARLES A SPITULNIK

MCLEOD WATKINSON & MILLER

ONE MASSACHUSETTS AVENUE NW SUITE 800
WASHINGTON DC 20001-1401 US

RICHARD G SLATTERY

AMTRAK

60 MASSACHUSETTS AVENUE N E
WASHINGTON DC 20002 US

THOMAS J HEALEY

TROUTMAN SANDERS LLP

401 NINTH STREET NW SUITE 1000
WASHINGTON DC 20004 US

J MICHAEL HEMMER

COVINGTON & BURLING

1201 PENNSYLVANIA AVENUE NW
WASHINGTON DC 20004 US

WILLIAM A MULLINS

TROUTMAN SANDERS LLP

401 NINTH STREET NW SUITE 1000
WASHINGTON DC 20004 US

TED P GERARDEN

DONELAN CLEARY WOOD & MASER O C
1100 NEW YORK AVENUE NW SUITE 750
WASHINGTON DC 20005 US

JOHN WILL ONGMAN

PEPPER HAMILTON SCHEETZ

600 14TH ST NW

WASHINGTON DC 20005-2008 US

ROBERT P VOM EIGEN

FOLEY & LARDNER

888 16TH STREET N W STE 700
WASHINGTON DC 20006 US

KATHRYN A KUSSKE

MAYER, BROWN & PLATT

1909 K STREET, N.W.
WASHINGTON DC 20006-1101 US

08/30/2001




UNION PACIFIC CORPORATION, UNION PAC

SERVICE LIST FOR: 30-aug-2(01 STB D" 22760 21

RICHARD A ALLEN
ZUCKERT SCOUTT & RASENBERGER L L P

ADRIAN L STEEL JR
MAYER BROWN & PLATT

1909 K STREET NW
WASHINGTON DC 20006-1101 US

PAUL M DONOVAN

LAROE WINN MOIZRMAN & DONOVAN
22300 ni1GHWOOD COURT NW
WASHINGTON DC 20007 US

EDWARD D GREENBERG

GALLAND KHARASCH GREENBERG FELLMAN & SWIRSKY
1054 THIRTY-FIRST STREET NW STE 200
WASHINCTON DC 20007-4492 US

PAUL D COLEMAN

HOPPEL MAYER & COLEMAN

1000 CONNECTICUT AVENUE NW SUITE 400
WASHINGTON DC 20036 US

C MICHAEL LOFTUS

SLOVER & LOFTUS

1224 SEVENTEENTH STREET NW
WASHINGTON DC 20036 US

CHRISTOPHER A MILLS

SLOVER & LOFTUS

1224 SEVENTEENTH STREET NW
WASHINGTON DC 20036 US

NICHOLAS J DIMICHAEL
THOMPSON HINE LLP

1920 N STREET NW STE 800
WASHINGTON DC 20036-1601 US

THOMAS W WILCOX

THOMPSON HINE LLP

1920 N STREET NW SUITE 800
WASHINGTON DC 20036-1601 US

DONALL G AVERY
SLOVER & LOFTUS
1224 SEVENTEENTH STREET NW
WASHINGTON DC 20036-3003 US

WILLIAM L SLOVER

SLOVER & LOFTUS

1224 SEVENTEENTH STREET NW
WASHINGTON DC 20036-3003 US

SEAN T CONNAUGHTON

ECKERT SEAMANS & MELLOTT LLC
1250 24TH STREET NW 7TH FLOOR
WASHINGTON DC 20037 US

888 17TH STREET N W STE 600
WASHINGTON DC 20006-3309 US

SCOTT N STONE

PATTON BOGGS

2550 M STREET NW
WASHINGTON DC 20007 US

MICHAEL F MCBRIDE

LEBOEUF LAMB GREENE & MACRAE
1875 CONNECTICUT AVENUE KW

WASHINGTON DC 20009-5728 US

PAUL H LAMBOLEY
1717 N STREET NW
WASHINGTON DC 20036 US

GORDON P MACDOUGALL

1025 CONNECTICUT AVE NW SUITE 410

WASHINGTON DC 20036 US

DAVID H BAKER

THOMPSON HINE & FLORY LLP
1920 N STREET NW
WASHINGTON DC 20036-1601 US

JOHN K MASER III

THOMPSON HINE & FLORY LLP
1920 N STREET NW STE 800
WASHINGTON DC 20036-1601 US

FREDERIC L WOOD

THOMPSON HINE LLP

1920 N STREET

WASHINGTON DC 20036-1601 US

KELVIN J DOWD

SLOVER & LOFTUS

1224 17TH STREET N W
WASHINGTON DC 200636-3003 US

JOHN H LESEUR

SLOVER & LOFTUS

1224 17TH STREET NW
WASHINGTON DC 20036-3081 US

ANDREW P GOLDSTEIN

MCCARTHY SWEENEY & HARKAWAY P C

2175 K STREET NW SUITE 600
WASHINGTON DC 20037 US
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TIMOTHY C HESTER

P O BOX 7566

1201 PENNSYLVANIA AVENUE N W
WASHINGTON DC 20044 US

STEVEN J KALISH

MCCARTHY SWEENEY & HARKAWAY P C
2175 K STREET NW SUITE 600
WASHINGTON DC 20037 US

MICHAEL L ROSENTHAL
COVINGTON & BURLING

P O BOX 7566

1201 PENNSYLVANIA AVE N W
WASHINGTON DC 20044-7566 US

DAVID L MEYER

COVINGTON & BURLING

1201 PENNSYLVANIA AVENUE N W
WASHINGTON DC 20044-7566 US

EILEEN S STOMMES

U S DEPARTMENT OF AGRICULTURE

P O BOX 96456 ROOM 4006-SOUTH BUILDING
WASHINGTON DC 20090-6456 US

LON HATAMIYA

UNITED STATES DEPARTMENT OF AGRICULTURE
PO BOX 96456

WASHINGTON DC 20090-6456 US

MELISSA PICKWORTH

GENERAL ACCOUNTING OFFICE
441 G STREET, N.W., ROOM 2T23
WASHINGTON DC 20458 US

MICHAEL V DUNN
RM 228W JAMIE L WHITTEN FEDERAL BLDG
WASHINGTON DC 20250 US

HON. CHRISTOPHER S. BOND
UNITED STATES SENATE

HON. WAYNE ALLARD
UNITED STATES SENATE

WASHINGTON DC 20510 US

HONORABLE JOHN BREAUX
UNITED STATES SENATE
WASHINGTON DC 20510 US

HON CONRAD BURNS
UNITED STATES SENATE
WASHINGTON DC 20510 US

HON BYRON L DORGAN
UNITED STATES SENATE
WASHINGTON DC 20510 US

HONORABLE RICHARD LUGAR
UNITED STATES SENATE
WASHINGTON DC 20510 US

WASHINGTON DC 20510 US

HONORABLE RICHARD BRYAN
UNITED STATES SENATE
WASHINGTON DC 20510 US

HONORABLE THAD COCHRAN
UNITED STATE SENATE
WASHINGTON DC 20510 US

HONORABLF TIM JOHNSON
UNITED STATES SENATE
WASHINGTON DC 20510 US

HONCRABLE DON NICKLES
U. 8. SENATE
{AShINGTON DC 20510 US

HONORABLE HARRY REID
UNITED STATES SENATE
WASHINGTON DC 20510-0001 US

HON. BEN N CAMPBELL
UNITEL STATES SENATE
WASHINGTON DC 20510-0605 US

HONORABLE PAT ROBERTS
UNITED STATES SENATE
WASHINGTON DC 20510-1065 US

HONORABLE RICHARD J DURBIN
UNITED STATES SENATE
WASHINGTON DC 20510-1304 US
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HONORABLE CHARLES E. GRASSLEY
UNITED STATES SENATE
WASHINGTON DC 20510-1501 US

HONORABLE XAVIER BECERRA
US HOUSE OF REPRESENTATIVES
WASHINGTZCY DC 20515 US

HCNORABLE MARY BONO
U.S. HOUSE OF REPRESENTATIVES3
WASHINGTON DC 20515 US

HON SHERROD BROWN
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONCRABLE BOB CLEMENT
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON TOM DELAY
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE JULIAN C DIXION
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE MIKE DOYLE
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. LANE EVANS
U.S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. HAROLD E. FORD, JR
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE GENE GREEN
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE JOE BARTON
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE BRIAN P. BILBRAY
US HOUSE OF REPRESENTATIVES
WASHINGTCN DC 20515 US

HON. ROBERT A. BORSKI
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE KEN CALVERT
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE CHRISTOPHER COX,
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE JAY DICKEY
U. S. HCUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE LLOYD DOGGETT
U. S. HOUSE OF REPRESENTATAIVES
WASHINGTON LC 20515 US

HONCRABLE PHIL ENGLISH
HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. THOMAS W EWING
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE GEORGE GEKAS
ATTEN: TOM SANTANIELLO
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE WALLY HERGER
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US
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HONORABLE TIM MHOLDEN
U. €. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. PAUL KANJORSKI
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE TOM LANTOS
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE RON LEWIS
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE FRANK MASCARA
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE HOWARD P. BUCK MCKEON
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE JOHN MURTHA
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. MICHAEL OXLEY
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE NANCY PELOSI
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. EARL POMEROY
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE LUCILLE ROYBALL-ALLARD
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE JOHN HOSTETTLER
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON MARCY KAPTUR
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. JERRY LEWI1S
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE ZOE LOFGREN
US HOUSE OF RESPRESENTATIVE
WASHINGTON DC 20515 US

HONORABLE KAREN MCCARTHY
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORAELE DAVID MINGE
U. S. HOUSE OF REPRESENTATIVES
WASHINGTCN DC 20515 US

HON. JAMES L. OBERSTAR
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE DONALD M. PAYNE
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE RICHARD W. POMBO
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE DANA ROHRABACHER
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE EDWARD R. ROYCE
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US
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HON. MARTIN OLAV SABO
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. IKE SKELTON
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE CHARLES W. STENHOLM
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON JCHN TANNER
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON JAMES TRAFICANT JR
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE RON PACKARD
U. S. HOUSE OF REPRESENTATIVES
WASH DC 20515-0548 US

HONORABLE TODD TIAHRT
HOUSE OF REPRESENTATIVE
WASHINGTON DC 20515-1004 US

HONORABLE GEORGE MILLER

ATT: GARY BLAND

U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-2307 US

HON. FRANK D. LUCAS
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-3606 US

HNNORABLE CURT WELDON
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-3807 US

HONORABLE SHEILA JACKSON L:E
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-4318 US

HON THOMAS C SAWYER
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE PETE STARK
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. BOB STUMP
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON W J BILLY TAUZIN
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABL.E LYNN WOOLSEY
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE SCOTT MCINNIS
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-0603 US

HON. JIM MCCRERY
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-1805 US

HON. ROBERT E ANDREWS
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-3001 US

HONORABLE CHAKA FATTARH
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-3803 US

HONORABLE WILLIAM M (MAC) THORNBERRY

U. S. HOUSE OF REPRESENTATIVES
WASHINGTCON DC 20515-4313 US

HON. HENRY BONILLA
US HOUSE REPRESENTATIVES
WASHINGTON DC 20515-4323 US
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HONORABLE EDDIE BERNICE JOHNSON
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-4330 US

ROSALIND A KNAPP

U S DEPT OF TRANSPORTATION
400 SEVENTH €T SW
WASHINGTON DC 20590 US

PAUL SAMUEL SMITH

US DEPARTMENT OF TRANSPORTATION

400 SEVENTH STREET SW ROOM 4102 C-30
WASHINGTON DC 20590 US

WILLIAM W WHITEHURST JR

W W WHITEHURST & ASSOCIATES INC
12421 HAPPY HOLLOW ROAD
COCKEYSVILLE MD 21030-1711 US

KENNETH E SIEGEL
AMERICAN TRUCKING ASSOC INC
2200 MILL ROAD

ALEXANDRIA VA 22314-4677 US

ROBERT PUGH
GEORGIA-PACIFIC CORP

PO BOX 105605

133 PEACHTREE ST NE
ATLANTA GA 30348-5605 US

JAMES L BELCHER

EASTMAN CHEMICAL COMPANY
PO BOX 431

KINGSPORT TN 37662 US

DANIEL R ELLIOTT III

ASST GENERAL COUNSEL UNITED TRANSPORTATION UN
14600 DETROIT AVENUE

CLEVELAND OH 44107-4250 US

HON. FRANK O'BANNON
GOVERNOR STATE OF INDIANA
STATE CAPITOL
INDIANAPOLIS IN 46204 US

SIDNEY L. STRICKLAND, JR.

THE BURLINGTON NORTHERN SANTA FE CORPORATION
170C EAST GOLF ROAD

SCHAUMBURG IL 60173 US

MAYOR WILLIAM WEIDLING
1165 SOUTH WATER STREET
WILMINGTON IL 60481 US

MICHAEL D BILLIEL

ANTITRUST DIV, DEPT OF JUSTICE
325 SEVENTH ST NW STE 500
WASHINGTON DC 20530 US

JOSEPd R POMPONIO

FEDERAL RAILROAD ADMINISTRATION
400 SEVENTH STREET SW RCC-20
WASHINGTON DC 20590 US

MITCHELL M KRAUS, GENERAL COUNSEL
TRANSPORTATION COMMUNICATIONS INTERNATIONAL U
3 RESEARCH PLACE

ROCKVILLE MD 20850-3279 US

THOMAS E SCHICK

AMERICAN CHEMISTRY COUNCIL
1300 WILSON BOULEVARD
ARLINGTON VA 22209 US

GEORGE A ANDERSON
BARECO PRODUCTS

2 O BOX 10312

148 EAST MAIN ST.«EET
ROCK HILL SC 29730 US

NORMAN LANGBERG

DIR OF LOGISTICS, PAPER
PO BOX 740075

55 PARK PL 15TH FLOOR
ATLANTA GA 30374 US

CHARLES E MCHUGH
INTERNATIONAL PAPER COMPANY
6400 POPLAR AVENUE

MEMPHIS TN 38197 US

RICHARD E KERTH

CHAMPION INTLRNATIONAL CORPORATION
101 KNIGHTSBRIDGE DRIVE

HAMILTON OH 45020-0001 US

HON MARC RACICOT

GOVERNOR STATE OF MONTANA
STATE CAPITOL

HELENA MT 59620 US

GORDON D GUSTAFSON
935 WEST 175TH ST
HOMEWOOD IL 60430-2028 US

JOHN P JENKINS
P O BOX 213
TOWANDA IL 61776 US
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MAYOR JOHN F JENKINS
P O BOX 213
TOWANDA IL 61776 US

MERRILL L TRAVIS

ILLINOIS DEPT OF TRANSPORTATION
2300 S DIRKSEN PARKWAY RM 302
SPRINGFIELD IL 62764 US

ROBERT K DREILING

KANSAS CITY SOUTHERN RWY CO
114 WEST 11TH STREET

KANSAS CITY MO 64105 US

NORMAN G MANLEY

CITY ATTORNEY, ANOVER CITY HALL
909 NORTH ANDOVER ROAD

ANDOVER KS 67002 US

JUNIOR STRECKER, CHAIRMAN

MOUNTAIN-PLAINS COMMUNITIES & SHIPPERS COALIT
123 NORTH MAIN ST

HOISINGTON KS 67544 US

TERRY J VOSS

AG PROCESSING INC

PO BOX 2047

OMAHA NE 68103-2047 US

HONORABLE E. BENJAMIN NELSON
GOV., STATE OF NEBRASKA

P O BOX 94848

LINCOLN NE 68509 US

GEORGETTE M DUGAS
SUPREME RICE MILL INC
PO BOX 490

CROWLEY LA 70527 US

MAYOR JERRY TAYILOR
200 EAST EIGHTH AVENUE
PINE BLUFF AR 71601 US

JOHN TRAUGH

P O BOX 652

14 MILITARY RD
MARION AR 72364 US

HON. PHIL GRAMM

UNITED STATES SENATE
2323 BRYAN STREET, #2150
DALLAS TX 75201 US

JAMES ‘SCOTT

JEFFERSON SMURFIT CORP
PO BOX 2276

401 ALTON STREET
ALTON IL 62002-2276 US

CHARLES ARDEN MENNELL, PRESIDENT
LACKLAND WESTERN RR CO

5634 DUCHESNE PARQUE DR

ST LOUIS MO 63128-4178 US

JEFF BRIDGES

CITY OF ANDOVER

P. O. BOX 295
ANDOVER KS 67002 US

HONORABLE SAM BROWNBACK
UNITED STATES SENATE

225 NORTH MARKET, SUITE 120
WICHITA KS 67202 US

ROBERT K GLYNN

HOISINGTON CHAM OF COMM

123 NORTH MAIN STREET
HOISINGTON KS 67544-2594 US

LOUISE A RINN

UNION PACIFIC RR CO

1416 DODGE STREET ROOM 830
OMAHA NE 68179 US

HON JOHN SIRACUSA
8905 HIGHWAY 90 E
MORGAN CITY LA 70380 US

NANCY C WEASE
CERTAINTEED CORPORATION
PO BOX 253

SULPHUR LA 70664 US

MAYOR FRANK A FOGLEMAN
14 MILITARY ROAD
MARION AR 72364 US

TONY BENWAY

CITGO PETROLEUM CORP
PO BOX 40

TULSA OK 74102 US

WRENNIE LOVE

P O BOX 819005
1601 W LBJ FREEWAY
DALLAS TX 75234 US
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JEFFREY R MORELAND

THE BURLINGTON NORTHERN AND SANTA FE RAILWAY
2500 LOU MENK DRIVE 3RD FLOOR

FORT WORTH TX 76131-0039 US

JIM C KOLLAER

GREATER HOUSTON PARTNERSHIP
1200 SMITH STE 700

HOUSTON TX 77002-4309 US

CHARLES R. CARR
ATOFINA PETROCHEMLCALS,
15710 JFK BLVD.

HOUSTON TX 77032 US

INC.

EDWIN E VIGNEAUX

REAGENT CHEMICAL & RESEARCH INC
1300 POST OAK BLVD STE &80
HOUSTON TX 77056 US

CHARLES P HALVORSON
LYONDELL-CITCO REFINING CO LTD
P O BOX 4454

HOUSTON TX 77210-4454 US

THOMAS B CAMPBELL JR
PO BOX 3272
HOUSTON TX 77253 US

M L MCCLINTOCK

PO BOX 667

1215 MAIN

PORT NECHES TX 77651 US

CRAIG ELKINS

BROWNSVILLE NAV DIST LESSEE ASSOC
PO BOX 5808

BROWNSVILLE TX 78523 US

REBECCA FISHER

ASST ATTY GENERAL

PO BOX 12548

AUSTIN TX 78711-2548 US

DONALD T CHEATHAM
10220-E METROPOLITAN DR
AUSTIN TX 78758 US

RICHARD J ELSTON

CYPRUS AMAX COAL COMPANY
9100 EAST MINERAL CIRCLE
ENGLEWOOD CO 80112 US

MICHAEL E ROPER

BURLINGTON NORTHERN AND SANTA FE RAILWAY COMN
P O BOX 961039

2500 LOU MENK DRIVE

FT WORTH TX 76161-0039 US

ERIC W TIBBETTS

CHEVRON CHEMICAL COMPANY LLC
1301 MCKINNEY STREET
HOUSTON TX 77010-3029 US

DAVID PARKIN
HUNTSMAN CORP
3040 POST OAK BLVD
HOUSTON TX 77056 US

JAMES J HALL

CONDEA VISTA COMPANY

900 THREADNEEDLE
HOUSTON TX 77079-2990 US

MICHAEL P. FERRO
MILLENNIUM PETROCHEMICALS,
P O BOX 2583

1221 MCKINNEY STREET SUITE 1600
HOUSTON TX 77252-2583 US

INC.

JEFFREY G DOWDELL

EXXONMOBIL GLOBAL SERVICES CO.
PO BOX 3272

HOUSTON TX 77253-3272 US

JOHN P. LARUE, EXECUTIVE DIRECTOR
THE PORT OF CORPUS CHRISTI

P O BOX 1541

222 POWER STREET

CORPUS CHRISTI TX 78403 US

JERRY L. MARTIN, DIRECTOR RAIL DIV.
RR COMM OF TEXAS

P C BOX 12967

1701 N CONGRESS

AUSTIN TX 78711 US

CAROLE KEETON RYLANDER
RAILROAD COMMISSION
POB 12967

AUSTIN TX 78711-2967 US

OF TEXAS

BARRY JOHNSON, SENIOR ENGINEER
SOUTHWESTERN PUBLIC SERVICE COMPANY
P. 0. BOX 1261

AMARILLO TX 79170 US

HON ROY ROMER
GOVERNOR

136 STATE CAPITOL
DENVER CO 87703 US
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HON JACK TAYLOR
STATE CAPITOL ROOM 271
DENVER CO 80203 US

HON. JIM GERINGER
GOVERNOR

STATE CAPITOL BUILDING
CHRYENNE WY 82002 US

HON GUY E CAMEEREON
213 STATE CAPITOL
CHEYENNE WY 82008 US

HONCRABLE MICHAEL O. LEAVITT

ATTN: ROBIN L. RIGGS, GC TO GOVERNOR
210 STATE CAPITOL

SALT LAKE CITY UT 84114 US

F MARK HANSEN
431 N 1300 W
SALT LAKE CITY UT 84116-2630 US

JACK TEVLIN
200 WEST WASHINGTON STREET
PHOENIX AZ 85003 US

CHARLES W CARRY
PO BOX 4998
WHITTIER CA 90607-4998 US

JAMES T QUINN

CALIFORNIA PUBLIC UTILITIES COMMISSION
505 VAN NESS AVENUE

SAN FRANCISCO CA 94102-3298 US

TIM DECOITO

BIG VALLEY LUMBER COMPANY
¥ O BOX 617

BIEBER CA 96009 US

CLAUDIA L HOWELLS

OREGON DEPARTMENT OF TRANSPORATION
555 13TH ST NE STE 3

SALEM OR 97301-4179 US

Records: 218

MAYOR "‘LEO A PANDO

OFFICE OF THE MAYOR

2101 O'NEIL AVENUE SUITE 310
CHEYENNE WY 82001 US

HON VINCENT PICARD
213 STATE CAPITOL
CHEYENE WY R2002 US

RAY HINTZE

STATE OF UTAH

236 STATE CAPITOL

SALT LAKE CITY UT 84114 US

CARL E. KINGSTON

RAILCO, INC.

3212 SOUTH STATE STREET
SALT LAKE CITY UT 84115 US

RALPH RUPP
PO BOX 2500
PROVO UT 84603 US

HON BOB MILLER
GOVERNOR

STATE OF NEVADA

CARSON CITY NV 89710 US

KENNETH KOSS

CALIFORNIA PUBLIC UTILITIES COMMISSION
505 VAN NESS AVENUE

SAN FRANCISCO CA 94102 US

RAYMOND A BOYLE

PORT OF OAKLAND

530 WATER STREET-JACK LONDON SQUARE
OAKLAND CA 94606-2064 US

TUCK WILSON
710 NE HOLLADAY STREET
PORTLAND OR 97232 US

HONORABLE JOHN KITZHABER
GOVERNOR OF OREGON
STATE CAPITOL

SALEM OR 97310-0370 US
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SERVICE DATE - DECEMBER 15, 2000

SURFACE TRANSPORTATION BOARD
STB Finance Docket No. 32760 (Sub-No. 21)

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY, AND
MISSOURI PACIFIC RAILROAD COMPANY-—CONTROL AND MERGER—SOUTHERN
PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC TRANSPORTATION
COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY COMPANY, SPCSL CORY .
AND THE DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY

[GENERAL OVERSIGHT]
Decision No. 16
Decided: December 13, 2000
This dectsion addresses the issues raised in the fourth annual round of the UP/SP general
oversight proceeding. Upon reviewing the record, we find that there have been no demonstrable
competitive problems resulting from the merger. We will continue to monitor the situation.

BACKGROUND

UP/SP Merger Proceeding. In our August 12, 1996," decision, we approved the common
control and merger of the rail camiers controlled by Union Pacific Corporation and the rail
carriers controlled by Southern Pacific Rail Corporation, subjeci to various conditions, including
a S-year oversight condition and the terms of the BNSF agreement as supplemented by tue CMA
agreement and further expanded by the Board

First Annual Round Of General Oversight Proceeding. In a decision served October 27,
1997, we addressed the issues that had been raised in the first annual round of the general
oversight procecding. We concluded that the UP/SP merger, subject to the conditions we had

" Union Pacific/Southern Pacific Merger, 1 S.T.B. 233 (1996) (UP/SP Merger), aff’d.
Western Coal Traffic League v. STB, 169 F.3d 775 (D.C. Cir. 1999) (WCTL).

* BNSF refers to The Burlington Northem and Santa Fe Railway Company and its
corporate predecessors. See also UP/SP Merger, 1 S.T.B. at 247 n.15 (description of the
BNSF agreement). CMA refers to the Chemical Manufacturers Association, which is now called
the American Chemistry Council.
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imposed, had not caused any substantial competitive problems, and that there was no need for
adjustments in the general conditions 1mposcd.’

In view of UP’s increasing service problems in the Houston area, however, we undertook
a range of actions, including holding public hearings to address proposals for solving UP’s
service problems and instituting a “Houston/Gulf Coast” oversight proceeding tc consider long-
term proposals for additional remedial conditions pertaining to rail service in the Houston/Gulf
Coast region.” Although we did impose a series of service orders to ease the service crisis and
directed other actions to improve the operations in the Houston area, we ultimately found no
competitive problems in that region stemming from the merger

Second Annual Round Of General Oversight Proceeding. By decision served
December 21, 1998, we addressed the issues that had been raised in the second annual round of
the general oversight proceeding. We concluded that the UP/SP merger, though it had not been
implemented operationally as smoothly as we had anticipated, had not thus far caused any
substantial competitive harm, and that there was no need for any adjustment in the general
conditions imposed in connection with the merger.’

Third Annual Round Of General Oversight Proceeding. By decision served
November 30, 1999, we considered the issues raised in the third annual round of the general

" Union Pacific Corporation, Union Pacific Railroad Company, and Missouri Pacific

Rdlh’()dd C ()mp“nv-—*ﬁomrol and Mcn_cr——@outhcrn Pauﬁc Rail C orporatlon Southern Pacific

Denver and Rio Grande Wcstcm Railroad Companv [Oversight], STB Finance Docket
No. 32760 (Sub-No. 21), Decision No. 10 (STB served Oct. 27. 1997) (General Oversight Dec
No. 10)

4

See Umion Pacific Corporation, Unmon Pacific Railroad Company, and Missouri Pacific
lem.xd C ummny——( ontrol and Mer;,c Southern Pacific Rail Corporation, bouthcm Pacific

Dcm er and Rio Grande Wcstcm Ralroad Company [Houston/Gulf Coast Ovcrslght[
STB Finance Docket No. 32760 (Sub-No. 26), Decision No. 1 (STB served May 19, 1998), and
Decision No. 10 (STB served Dec. 21, 1998) (Houston/Gulf Coast Oversight).

" Union Pacific Corporation, Union Pacific Railroad Company, and Missouri Pamhc

Transportation Company, St. Louis Southwestern Railway Company, SPCSL Corp., and The
Denver and Rio Grande Western Railroad Company [General Oversight], STB Finance Docket
No. 32760 (Sub-No. 21), Decision No. 13 (STB served Dec. 21, 1998) (General Oversight Dec.
No. 13).




STB Finance Docket No. 32760 (Sub-No. 21)

oversight proceeding and concluded that the record continued o show no competitive problems
resulting from the merger. We also found that the UP/SP service crisis was over.

This Decision. We discuss the issues raised in the following pleadings: the UP/SP-378
“Applicants’ Fourth Annual Report on Merger and Condition Implementation” filed July 3,
2000, by UP; the BNSF-PR-16 “Quarterly Progress Report,” filed July 3, 2000, by BNSF; the
comments filed August 18, 2000, by Edison Electric Institute (EEI), the California Public
Utilities Commission (CPUC), and The Kansas City Southern Railway Company (in KCS-16);
the comments filed August 21, 2000, by Arkansas Electric Cooperative Corporation (in AECC-
1); the LYON-1\MONT-15 reply filed September 5, 2000, by Lyondell Chemical Company and
Montell USA, Inc., to the comments of KCS; the UP/SP-380 reply and highly confidential
appendix filed September 5, 2000; the BNSF-9 reply filed September 5, 2000; the DOT-5 reply
comments filed September 5, 2000, by the United States Department of Transportation (DOT);
the letter filed September 5, 2000, by The National Industrial Transportation League (NITL); the
letter filed September 13, 2000, by UP; and the letter filed September 19, 2000, by EEl. The
UP/SP-378 and BNSF-PR-16 progress reports are summarized in the appendix to this decision.

COMMENTS AND REPLIES

Arkansas Electric Cooperative Corporation (AECC) owns a 35% interest in the White
Bluff, AR generating plant operated by Entergy Arkansas, Inc. (Entergy), and similar minority
shares of other plants controlled by Entergy and other companies in Arkansas. AECC contends
that BNSF’s trackage rights fee of 2.5 mills per ton-mile that we approved in the merger under
the BNSF settlement agreement is too high to permit BNSF to compete effectively with UP
AECC anticipates that BNSF’s upcoming rate proposals, which must include fees for trackage
rights over 145 miles of UP lines to serve Entergy’s proposed build-out of a rail line from the
White Bluff plant, will be too high. AECC asks us to reevaluate the trackage rights fee and to
reduce it to preserve pre-merger competition.

In reply, UP contends that the BNSF trackage rights fee is at the low end of the range of
comparable fees, that BNSF already competes strongly against UP hauling coal under the BNSF
settlement agreement over comparable distances on UP track. Conversely, UP notes that it has
competed successfully moving unit-train coal using trackage rights over BNSF subject to higher
trackage rights fees. UP also points out that the reasonableness of the fee has been previously

® Union Pacific Corporation, Union Pacific Railroad Company. and Missouri Pacific

Railroad Company-—Control and Merger—Southern Pacific Rail Corporation, Southern Pacific
Transportation Company, St. Louis Scuthwestern Railway Company. SPCSL Corp.. and The

Denver and Rio Grande Western Railroad Company [General Oversight], STB Finance Docket

No. 32760 (Sub-No. 21), Decision No. 15 (STB served Nov. 30. 1999) (General Oversight Dec.
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litigated and resolved in the UP/SP merger case. In its reply, BNSF outlines the service
initiatives it has undertaken to compete with UP, and states that AECC’s argument that BNSF
cannot compete effectively for coal movements over trackage rights lines is further undercut by
the fact that BNSF has used its trackage rights to move coal to the Lower Colorado River
Authority (LCRA) facility at Halsted, TX, the Texas Utilities Electric Company (TUE) facility at
Martin Lake, TX, and the City Public Service Board of San Antonio (CPSB) facility at
Elmendorf, TX.

The Kansas City Southern Railway Company (KSC) contends that UP’s fourth annual
report fails to show that BNSF provides strong competition 1n the Central Corridor or in the
Houston market. It claims that either the trackage rights fee 1s too high to permit BNSF to
compete there or that BNSF is only making a token effort to operate in the Central Corridor so
tiat we do not give these trackage rights to one of its competitors. KCS asks the Board to:
Initiate a special rate study to evaluate BNSF's impact in Houston; order UP to sell its 150-mile
Victoria to Rosenberg, TX, line to Tex Mex; reconsider BNSF’s access to Lake Charles, LA
shippers that are alse served by UP and KCS; and require UP and BNSF to disclose the details of
their Houston-New Orleans line swap agreement.

In reply, Lyondell Chemical Company and Montell USA Inc., two West Lake Charles,
LA shippers, maintain that KCS has produced no new evidence or grounds to support its latest
attempt to reverse our Lave Charles access condition. In reply, UP contends that KCS raises its
own parochial interests and that KCS wants to revisit issues that have been long settled in the
proceeding.

California Public Utilities Commission (CPUC) notes that it is pleas=d to see that the
merger has resulted in new services being provided in California by both UP and BNSF. CPUC
states that “BNSF and UP have made substantial improvements to their rail infrastructure which
should improve existing service levels and intensify competition.” It also notes that the severe
implementation problems that followed the merger have disappeared. Nevertheless, CPUC
argues that the progress reports submitted by UP and BNSF fail to provide a basis to compare the
carriers’ post-merger competition in the I-5 Corridor, on the Central Corridor, or at 2-to-1 points’
with the competition that SP provided before the merger. CPUC asks the Board to require the
carriers, in their upcoming fifth and final oversight reports, to provide corresponding
“benchmarks™ with respect to market share, cost savings, service capacity, and capital
improvements or service downgrades in each of the above markets. CPUC asks the Board to
consider, in light of its proposed merger guidelines, expanding BNSF’s access to California
shippers through new trackage rights over UP or via rate quotations to UP shippers. While

" Plants that, prior to the merger of UP and SP, had access, either directly or through
reciprocal switching, to both UP and SP and no other carrier, were designated as 2-to-1 points.
BNSF was granted access to these plants via trackage rights as a replacement carrier for SP.

4
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indicating that no shippers have filed complaints with it suggesting anticompetitive behavior by
UP or BNSF, CPUC recommends that the Board undertake a sunvey of 2-to-1 shippers to assess
their views on the level of competition between the two carriers.

UP replies that CPUC’s Central Corridor concerns are the same ones CPUC raised last
year that were rejected by us. UP contends that CPUC’s new informational request would be too
burdensome and costly without producing useful data. According to UP, CPUC produces no
evidence to support its request for expanded BNSF access in California and that its request for a
new condition promoting competition is outside the scope of this oversight proceeding.

Edison Electric Institute (EEI) claims that the annual reports fail to show that BNSF
competes with UP for Utah and Colorado coal in the Central Corridor. Because of this lack of
information, EEI asks us to require UP and BNSF to submit specific evidence of rate reductions,
competitive bidding, and traffic levels for Utah and Colorado ceal traffic.

UP replies that BNSF isa strong competitor for Central Corridor coal traffic and that, as a
result, Colorado and Utah coal originations, as measured by the revenue per ton-mile UP receives
for this traffic, declined fractionally last year, and that these rates have not changed appreciably
since the merger, despite railroad cost increases. BNSF outlines its service improvements in the
Central Corridor in competition with UP. BNSF also states that EEl and AECC have
mischaracterized the purpose of the Board’s conditions as they relate to transportation of coal
from Utah and Colorado mines in the Central Corridor, and seriously overstated the role the
Board anticipated BNSF would fulfill post-merger. The majority of the Utah/Colorado coal
mines (including all of the former SP Central Corridor Colorado mines) were exclusively served
by SP, and the Board determined that competition for the transportation of coal from those mines
would be unaffected by the merger. BNSF states that the competition the Board sought to
preserve through imposition of the Utah Railway Company (URC) Agreement was limited to the
existing level of competition for those few western coal shippers who were dependent on
Utah/Colorado coal and who had access to URC. BNSF further states that it has adequately
fulfilled its responsibilities to serve as a joint-line partner with URC to provide a competitive
alternative to such facilities as the North Valmy, NV power plant cwned jointly by Sierra Pacific
Power and Idaho Power Company.

United States Department of Transportation (DOT), in reply, doubts that a study of
UP and BNSF market share at 2-to-1 points would yield meaningful insight about the level of
competition at those points. In view, however, of the competitive concerns of other commenters,
DOT recommends that BNSF should be required to report the number of post-merger carloads it
originates and terminates by major commodity in the Central Corridor and that this information
should then be compared to the total number of pre-merger carloads SP handled at 2-to-1
locations in the corridor. DOT states that BNSF should provide data showing the number of
carloads of Utah and Colorado coal it handles. DOT also asks UP to address its Southern
Corridor capacity constraints in more detail in the next annual report.
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The National Industrial Transportation League (NITL) argues that the comments
raise serious concerns over BNSF’s ability to compete with UP in the Central Corridor. NITL
asks us to conduct acomprehensive review of the competitive situation in the corridor and, if
warranted, remove any obstacles to more effective rail-to-rail competition there.

DISCUSSION AND CONCLUSIONS

OVERVIEW. The pleadings submitted here reaffirm our conclusions in last year’s
oversight decision that UP’s service crisis is over and that the UP/SP merger has not produced
any demonstrable competitive problems.* In fact, the record indicates vigorous competition and
improved service in the West. Our conclusion that competition has not been undermined by this
and other recent mergers in the West is also confirmed by a comprehensive rate study recently
released by STB staff. This study shows that rail rates in the West continued to decline rather
sharply during the period from 1996 to 1999 when this merger was being implemented. In this
3-year period, western rail rates fell 9.0%, or 3.1% per year on an inflation-adjusted basis. Rail
rates on coal movements in the West decliined even faster, falling 14.2% in inflation-adjusted
dollars, or 5.0% per year.” Rate decreases of this magnitude could not have been realized if the
UP/SP and BNSF mergers had substantially decreased rail competition in the region.

Based on all of the evidence submitted here, it appears that BNSF has become a strong

competitor to UP where it provides service under trackage rights as a result of the merger.
Moreover, claims by various parties that the trackage rights compensation BNSF pays could be
an impediment to its ability to compete are unsupported.

Central Corridor Traffic. Although the comments include arguments by CPUC, NITL,
KCS, and EEI about the level of post-merger competition in the Central Corridor, no shipper has
complained about UP’s rates or services. Rather, the arguments raised here concern either the

" DOT, in its comments, states that “the record shows that the Board’s conditions have
proven effective as a general matter,” that the “substantial problems in these areas [of safety of
railroad operations and adequacy of service levels] . . . have now been essentially resolved” and
that “[n]o party challenges the reality of vigorous competition between UP and BNSF generally.”
DOT-5 at 2-4. See also CPUC’s comments, at 5, stating that it “has not received any complaints
from shippers suggestive of anti-competitive behavior by UP or BNSF to date.” EEI presents no
basis whatsoever for its surmise that shippers may not have participated here becaus . of “fears of
retaliation” from UP.

" In fact, of the 30 commodities tracked by the Board's Office of Economics.
Environmental Analysis, and Administration, the declines in western coal rates exceeded those of
every commodity group except for western movements of transportation equipment, which fell
nearly 22% over the 3-year period.
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volume of BNSF’s traffic using its trackage rights or BNSF’s market share as compared to UP’s
(post-merger) or SP’s (pre-merger) market share. As we explained in General Oversight
Decision No. 10, slip op. at 5, BNSF has access only to those shippers that were served by both
UP and SP prior to the merger, and most of SP’s shippers were served only by SP. Thus, market
share cannot be the decisive criterion by which to judge the degree to which BNSF replicates ihe
competition that would have otherwise been lost through the merger. We have also explained
that BNSF mus: have sufficient traffic to sustain service levels that will allow its Central
Corridor route to be a realistic choice for those relatively few shippers that it may serve under the
trackage rights granted in this proceeding.

And it appears that BNSF has in fact been able to meet its pre-merger projections for
traffic using its Central Corridor trackage rights, and that the projections made by KCS witness
Crowley during the UP/SP merger proceeding have proven to be overly pessimistic. As we
noted in UP/SP, BNSF projected that it would handle 2-5 trains a day through the Central
Corndor, while Crowley predicted only 1.08 trains a day. BNSF operated 103 through trains in
May 2000 over the Central Corridor, which equates to about 3.3 trains per day."

EEI and DOT argue that we need to obtain more evidence about BNSF service and
competitive rate offerings for coal shippers in Utah and Colorado. As a threshold matter, we
note that BNSF did not obtain authority in the merger proceeding to provide service to any coal

shippers in Colorado. Indeed, we rejected requests that we should give BNSF trackage rights to
serve the coal mines that were solely served by SP in Colorado as a way of preserving source
competition between those mines and Powder River Basin (PRB) mines."" Accordingly, the only
coal shippers that BNSF may serve using the Central Corridor trackage rights are those few
mines and load-outs located on URC, in the northwestern part of Utah.

We continue to believe that the most important indicator of the impact of BNSF's Central
Corridor trackage rights is the effect that BNSF’s presence in the market has on the rates offered

10

BNSF also reports that its overall traffic on all its new trackage rights lines meets or
exceeds its expectations to “grow the traffic associaied with its rights from zero to the size and
scale of a new Class I railroad.”

"' The court specifically affirmed our determination in_UP/SP Merger, 1 S.T.B. at 396-
98, that “there is little meaningful competition today between those mines and PRB mines.”
WCTL, 169 F.3d at 780-81. AECC’s witness Nelson now argues that this argument is rebutted
by the fact that many plants that once used relativei. high-sulphur Utah and Colorado coal “have
been converted in part or entirely to PRB coal.” We have always acknowledged, as did the court
that “an increasing number of utilities are making capital investments allowing them to burn
PRB coal.” WCTL, 169 F.3d at 780. Having made this investment, however, these companics
will not return to Utah and Colorado coal.
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by UP at points where it formerly competed with SP. In last year’s decision, we found that
BNSF's presence in the Central Corndor required UP to compete vigorously for BNSF-
accessible traffic. See General Oversight Decision No. 135, slip op. at 8. Because UP had
submitted positive and unrebutted rate results covering several years of experience since the
merger, we took no action on CPUC’s contention that pre-merger competition in the Central
Corridor had not been effectively replicated by post-merger competition between UP and BNSF
Although UP has submitted no comprehensive rate evidence of its own during this the fourth
year of oversight, our staff’s recently released rate study shows that western rail rates continued
their significant overall decline through year-end 1999, and while we have made UP’s
confidential 100% traffic tapes available for this purpose, no shipper or other party has submitted
any indication that the positive trends we have noted in our last three oversight decisions have

not continued."”

BNSF argues, and UP confirms, that BNSF has aggressively competed with UP in the
Central Corndor, and that it provides daily merchandise service in this corridor. Given that level
of presence, it should not be difficult for BNSF to provide single-car, multi-car, or unit-train"’
service te coal or other shippers as needed. BNSF also notes that, over the past few years, it has
made twenty bids for coal sourced in Utah, and it has been successful on a number of occasions,
including service to the North Valmy, NV utility plant.

In its most recent comments, DOT indicates that it continues to believe that BNSF is an
important competitive constraint on UP 1n the Central Corridor. DOT states that BNSF has
maintained or even increased the operating frequency of its merchandise train service in the
Central Cornidor and that no shippers in California have complained of a lack of rail-to-rail
competition. We agree with DOT's assessment of these issues.

Moreover, we continue to believe that a study of UP and BNSF market shares at 2-to-1
points in the corndor, or elsewhere that BNSF has trackage rights, would not provide any useful

12

NITL asserts in its three page letter comment that “UP has been able to establish
higher rate levels, lower service levels and more onerous contract terms and conditions for
Central Corridor coal shippers and receivers,” but it presents no specificity concerning the
movements it is talking about, and no evidence to support any of these allegations. As NITL
knows, this kind of vague evidence is of very little assistance to us in our oversight proceedings.

"' Most coal is moved in unit-trains of 100 cars or more that are shuttled between coal
mines and generating plants. No other traffic is moved with these coal shipments.

8
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insight about the level of competition between the two carriers.'* As we explained in our initial
annual oversight decision in this proceeding:

We . .. agree with the assessment of the Department of
Transportation {DOT) in its submission that “BNSF market share

. should not be the decisive criterion by which the level of
competition i1s judged. BNSF must have sufficient traffic to
sustain service levels that allow it to be a realistic choice for
shippers, but the traffic level could be far less than that of an
independent SP.” DOT notes in its comments that: “the most
important indicator of the impact of the trackage rights conditions
1s the effect BNSF’s presence in the market has on the rates offered
by UPSP.”

General Oversight Decision No. 10, siip op. at 5.

We also think that UP has persuasively rebutted claims by AECC that, since the merger,
it has deemphasized Utah and Colorado coal. UP notes that it has rebuilt its 565-mile line
between Denver, CO, and Topeka, KS, to serve this traffic. In the merger application, it
predicted that it would spend $86 million for this purpose, but it has already invested more than
$230 million, a greater sum than SP invested on its whole system in a typical year prior to the
merger. UP has also obtained a large number of new locomotives and railcars to provide this
service. UP notes that its coal volumes from this market have continued to grow over the last 3
years despite a substantial decline in the demand for export coal.

Trackage Rights Fees. AECC and KCS have argued that the level of the trackage rights
fee that BNSF must pay to provide service over UP’s lines prevents BNSF from competing
effectively for either PRB coal or for Colorado/Utah coal. Arguments about both the level and
the structure of the payments, raised by KCS and others in the merger proceeding, were carefully
examined by us and rejected in UP/SP Merger, 1 S.T.B. at 413-16. Our decision was affirmed by
the United States Court of Appeals for the District of Columbia Circuit against challenges to the
trackage rights fees and other issues in WCTL, 169 F.3d at 781.

The commenters have now presented some theoretical arguments that the trackage rights
fee should be analyzed differently, but no real evidence that the trackage rights fee has hindered
BNSF from competing. As a threshold matter, we would stress that this is the fourth year of

" DOT points out that, due to the nature and length of contracts, one carrier could
manage to obtain the entirety of a shipper’s business for a number of years and that a yearly
market share analysis would show no participation in these moves from the unsuccessful but still
competing carrier.
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oversight in this case, and that the time for presenting theoretical arguments has long passed. If
some party believes that competition in the Central Corridor or elsewhere has been impaired by
the merger, that party should be able to present concrete evidence that UP has been able to
charge shippers sharply increased rates without losing the traffic. No shipper indeed, no party,
has come forwand to allege that kind of evidence. To the contrary, UP’s representation that its
average coal rate for Colorado and Utah coal origins in dollars per ton-mile have not changed
appreciably since the merger despite railroad cost increases is unrebutted. As UP points out, no
party has found it necessary to obtain and study UP’s confidential 100% traffic tapes that are
available in this proceeding.

Moreover, the theoretical arguments that have been presented here conceming the level of
the trackage rights fee are simply not persuasive. KCS does no more than again point to the
statement of its witness Crowley that was submitted in the merger proceeding, and which the
Board, affirmed by the D.C. Circuit, found to be deeply flawed. WCTL. 169 F.3d at 781.

AECC argues that the trackage rights fee that BNSF pays will not permit BNSF to
compete at the White Bluff plant in which it owns a minority interest.”’ It also claims that the
trackage rights fee in general is too high, and it presents a statement by an analyst, Michael
Nelson, who argues that we need to set trackage rights fees in merger proceedings based on what
he describes as “marketplace economics.” These arguments are without merit. As a preliminary

matter, recent developments'® involving rail service to White Bluff demonstrate that BNSF can
compete effectively there using the fee that we approved. The actual shipper at White Bluff,
Entergy, apparently has no problem with either BNSF’s service or the trackage rights fee, and it
has not participated in this oversight proceeding. AECC, the minority owner does "0t pay the
freight or negotiate rates, and it professes no first-hand knowledge of the specifics uf coal
transport to this plant. It does not even indicate in its pleading what coal the White Bluff plant

uscs.

AECC’s main argument regarding BNSF’s inability to compete for coal traffic moving to
the White Bluff plant is that “competitive” coal movements out of the PRB are priced as low as
8 mills per net ton-mile, and that, because BNSF has to pay a trackage rights fee of 2.5 mills per
net ton-mile, it will be unable to compete with UP using these trackage rights. There are
significant problems with this analysis. AECC does not even attempt to explain why a trackage
rights fee of 2.5 mills for a 145-mile segment of a much longer route would necessarily preclude
BNSF from matching competitive rate offers for PRB coal movements. AECC has submitted no
analysis or work papers to support this contention. With regard to movements of Utah coal, the 8

Entergy Corporation 1s the majority owner of this plant.

" Because of a protective order in another proceeding, UP provided details of those

developments in a highly confidential appendix filed under seal.

10
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mill rates are simply not a valid measure of comparison. As UP notes, those low rates apply only
to very long, downhill movements out of the PRB. In sharp contrast, movements east from Utah
have to move up and down steep slopes with significant curvatures, and, between Utah and
Denver, move in shorter trains with twice the locomotive power. There is no evidence that the
cost charactenstics of these movements are at all similar, much less that either UP or SP was able
to offer unit-train coal rates out of Utah at this extremely low level before the merger.

AECC witness Nelson also atiacks our longstanding, court-approved requirement that a
trackage rights tenant should be required to pay its pro rata share of a cost of capital rental of the
facihties it uses. St. Louis S.W. Ry. Coiapensation — Trackage Rights, 4 1.C.C.2d 668 (1988); 5
1.C.C.2d 525 (1989); 8 .C.C.2d 80 (1991); 8 1.C.C.2d 213 (1991) (SSW_Compensation), aff’d,
Union Pacific Corp. et al. v. ICC, No. 88-1186 (D.C. Cir. Oct. 30, 1992) (unpublished), cert.
denied, 113 U.S. 2442 (1993). Put simply, his argument is that a host carrier should be permitted
only a very marginal return above its out-of-pocket costs on these assets, not its cost of capital, to
permit the tenant to replicate the “low™ returns that ke argues that rail carriers receive for moving
coal in unit trains where they compete head-to-head. The Board and the ICC have long held that
the tenant needs to pay its fair, usage-based portion of the cost of capital in order to “put the
tenant on an equal footing with the landlord.” WCTL, 169 F.3d at 781. Otherwise, the landlord
would end up subsidizing the tenant, it would not receive an adequate return, and there would be
no economic incentive for it to maintain or replace the line as necessary to continue efficient

service. See SSW, 8 1.C.C.2d at 86; Missouri Pac. R. Co. v. ICC, 23 F.3d 531, 534 (D.C. Cir.
1994),

Morcover, AECC’s theories are directly contradicted by substantial evidence presented
by UP and BNSF of successful competitive trackage rights movements of unit-train coal using
these same fees or higher ones. Forexample, BNSF states that it has successfully used its
trackage rights to move coal to such shippers as LCRA at Halsted, TX, TUE’s Martin Lake, TX
facility, and CPSB’s Elmendort, TX plant.

KCS Arguments. We are also denying various specific requests of KCS. It has
presented no support from shippers or others to justify requiring UP to initiate a special rate
study for Houston. KCS has presented no new evidence to undermine our specific finding in
Houston/Gulf Coast Oversight Proceeding, Decision No. 10, at 16, that UP has competed
vigorously with BNSF to serve Houston shippers and that it has provided them with rate
reductions and other competitive benefits. We agree with UP’s characterization that this would
be little more than a fishing expedition funded by UP. If KCS or Houston shippers truly believed
that Houston rates were a problem, we would expect them to present more than bald allegations
or speculation. As UP notes, no shipper has complained here of UP rates. Again, the 100%
traffic tapes are available to KCS, and its counsel is free to use them (subject to the usual
confidentiality agreement) to develop its preseatation in these oversight proceedings.
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KCS also asks that we require divestiture of UP’s Victona to Rosenberg line to KCS’
49%-owned affiliate, Tex Mex."” But, as UP notes, UP has already agreed to sell that line to Tex
Mex, making KCS’ request moot. Indeed, we recently granted Tex Mex's request for an
exemption for its purchase of this line from UP. Texas Mexican Railway Company — Purchase
Exemption — Union Pacific Railroad Company, STB Finance Docket No. 33914 (STB served
Dec. 11, 2000).

KCS also asks that we reconsider our merger condition granting BNSF's access to Lake
Charles, LA. KCS presents no new evidence or changed circumstances, but merely argues that
we erred in granting that condition. This request really has nothing to do with oversight; it is an
extremely tardy claim that we committed matenal error by granting these rights in our 1996
decision, and one that is vigorously opposed by shippers at Lake Charles, who benefit from the
access granted to BNSF. We continue to believe that our ruling on this issue in UP/SP was
correct, and we see no need to consider this issue further here.

Finally, KCS asks that we force UP and BNSF to disclose the details of their line swap
agreement concerning the former line between Houston and New Orleans. UP and BNSF filed a
petition for exemption for joint ownership of this line and, despite Federal Register notice, KCS
did not participate in this proceeding. We granted this exemption in September 1998. This
matter has already been resolved and KCS has presented no valid reason for revisiting issues
pertaining to that administratively final decision here. Moreover, KCS has failed to show that
this request 1s within the scope of this oversight proceeding.

CPUC Issues. CPUC makes a number of suggestions, and raises a list of issues that it
believes should be studied in next year's oversight proceeding. It calls for a study of competition
on the I-5 corridor over which the merger has enabled both UP and BNSF to operate. As we
explained in our previous oversight decision, this is all new competition that did not exist before
the merger, and CPUC has not shown that there could be any merger-related harm in this
corndor.

CPUC has suggested that we should impose additional conditions to improve competition
in California in hight of our notice of proposed rulemaking in STB Ex Parte No. 582 (Sub-No. 1).
But, as we have noted on several occasions, we have retained oversight jurisdiction only to
impose additional conditions where those that we have already imposed have proven inadequate
to remedy competitive harms caused by the merger. Thus, CPUC’s suggestion to apply
retroactively our newly proposed merger guidelines to mergers that have already received our
approval is clearly inappropriate.

"7 KCS has frequently asserted that it does not control Tex Mex. Tex Mex has not joined
in KCS’ request.
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CPUC requests that we study whether UP realized all projected merger benefits and
whether these have been passed on to shippers. Given that the annual oversight proceedings
have provided shippers and shipper organizations with ample opportunities to comment if UP has
failed to pass on projected merger benefits to the shippers, we find it unnecessarily burdensome
to undertake such a study. Moreover, we have verified, through our staff study discussed above,
that the western railroads have achieved significant efficiency gains over the past several years,
and that they have indeed passed along many of those gains to their shippers in terms of reduced
rates.

CPUC also asks that we hold UP to its commitments to upgrade the Donner Pass and to
increase capacity on the Sunset Route between El Paso and Los Angeles. We note that there is
no requirement that a merger applicant actually make investments in the exact places or at the
precise dollar amount that it predicts it will spend in its application. That being said, we note
that, in its merger application, UP predicted that it would undertake a massive capital infusion to
rehabilitate the lines of SP, whose deteriorating infrastructure was but one sign of the serious
financial difficulties faced by that carrier. This projected investment by UP was a major factor in
our decision finding that the transaction would be in the public interest and should be approved.
UP/SP, 1 S.T.B. at 381-84. Wc¢ noted specifically UP’s plans to spend approximately $1.3
billinn over the next 4 years to upgrade SP facilities, assemble more direct routes, build new
terminals and yards, and improve service. Id. at 381. In its Fourth Annual Report, UP notes that

it will have spent $1.25 billion by the end of this year, indicating that it is on target in making the
investments 1t projected. As CPUC itself notes, these investments are clearly benefitting
California shippers.

CPUC’s request that we study positive train separation will be denied because it has
nothing to do with this merger or with oversight.

Issues for the Next Round of Oversight. We imposed, as a condition to our approval of
this merger, oversight for 5 years to examine whether the conditions we imposed have effectively
addressed the competitive issues they were intended to remedy. We retained jurisdiction to
impose additional remedial conditions if, and to the extent, we determined that the conditions
already imposed were not effectively addressing competitive harms caused by the merger.

Next year’s oversight is scheduled to be the final round of this formal oversight process.
To that end, we expect UP to submit sufficient information for us to make a determination that
oversight should end as scheduled. The UP July 2001 submission should contain rate and other
relevant information for the fifth oversight year, as well as a summation of rate and other relevant
information pertaining to the entire 5-year oversight period. The BNSF July 2001 submission
should also contain both information for the fifth oversight year and a summation pertaining to
the entire 5-year oversight process.
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This action will not significantly affect either the quality of the human environment or the
conservatien of energy resources.

It 1s ordered:

I. The requests for conditions or measures beyond the relief granted in this decision are
denied.

2. UP and BNSF, respectively, must file their fifth annual progress reports by July 2,

2001, and must make their 100% traffic waybill tapes available to interested persons by July 16,
2001

3. Comments of interested parties concerning oversight will be due on August 17, 2001.
4. Replies will be due on September 4, 2001.
5. This decision is effective on the date of service.

By the Board, Chairman Morgan, Vice Chairman Burkes, and Commissioner Clyburn.

oS

Z.
#

Vernon A. Williams
Secretary
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APPENDIX

THE UP/SP-378 REPORT. Service Recovery. UP maintains that, except for a
temporary setback in June 2000, it provided better service during the past year than at any
previous time. According to UP, its improvement in the movement of western coal has been
especially noteworthy. UP states that its systemwide average train speed, which fell as low as 12
m.p.h. during the service crisis, stood at 18.7 m.p.h. when it filed its annual oversight report last
July and that its average train speed reached 20.0 m.p.h., iis fastest average speed since
September 1996.

UP indicates that its locomotive productivity, measured in gross ton-miles per
horsepower-day, increased from 93.7 to 127.7 last year. In March 2000, UP’s locomotive
productivity reached a record level of 133.5. In addition, UP compares its freight car dwell time
-- the amount of time freight cars spend in a defined geographic terminal area -- of 26.2 hours in
April, a record low for UP, to its dwell time of 43.9 hours during the service crisis. UP states
that, in carly 1998, it used a second crew on 20% to 25% ofits trains and that, last year, it
reported that its “recrew rate” had fallen to about 10%. This year, UP states that its recrew rate
has dropped below 5%. UP also indicates that its origin train departing performance reached a
record 82% in May, that locomotive terminal dwell time dropped to 13.5 hours, and that there are
no car shortages on UP, due in part to weak demand for grain transportation.

UP states that, through May, it successfully moved an average of ten to eleven coal trains
per day from Colorado and Utah mines within service parameters. UP states that this volume
should increase significantly as the West Elk mine in Colorado resumes production. UP also
indicates that shippers such as Toyota, General Electric, Air Products, Daimler Chrysler, and
ExxonMobil recognized it for outstanding performance last year.

UP concedes that its service deteriorated 1n June 2000. Among the reasons given by UP
are that floods closed UP’s St. Louis-Kansas City mainline for a week in May. UP also states
that it had several disruptive derailments, including an incident at Eunice, LA, that blocked UP’s
mainline to Livonia Yard for a week. In addition, UP indicates that it was engaged in extensive
projects to upgrade its tracks during the summer. According to UP, all of these recent events
adversely affected its performance and caused locomotive imbalances across the system. During
May, UP states that it experienced 13 major service interruptions on mainlines serving Texas and
Louisiana, including the Eunice derailment. As a result, UP found itself short of locomotives for
aggregates service in Texas.

UP states that service to aggregates shippers improved during the latter part of June. [t
indicates that it receatly leased 47 more locomotives, now arriving, all of which will go to Texas
for rock and chemical service. UP also states that it will receive 90 high-horsepower
locomotives over the next month and that this influx of 4,000- to 6,000-horsepower units will
satisfy UP’s demauds for locomotives across its system.
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Additional Service Improvements. According to UP, it is cooperating with CSX and four
Northern California shortline railroads in offering a new joint service from California to Chicago,
New York City, and Boston that is diverting perishable shipments from trucks to the railroads.
UP explains that it gathers farm produce, wine, and other commodities along its line from
Bakersfield to Roseville while California shortlines originate additional shipments from the
Central Valley and the San Francisco Bay urea. UP’s Express Lane train then operates from
Fresno via Roseville to North Platte on a combination of SP and UP routes in 51 hours. At North
Platte, shipments make a positive connection to a train assembled for CSX to run through to
Selkirk Yard near Albany, NY. Shipments are then moved to the New York and Boston markets.
UP adds Oregon and Idaho potatoes to the CSX-bound train at North Platte. Other shipments
make connection there to Chicago and St. Louis. UP states that the cooperating railroads offer
service to New York City in 8 days and to Boston in 9 days and that customers may obtain
guaranteed service for a slightly higher rate. According to UP, most customers do not take the
guaranteed option because the service has often been faster than advertised. As aresult, UP
states that 1t i1s now handling shipments that have not moved by rail for many years.

UP states that it is now providing significantly faster intermodal service between Chicago
and Northern California and between Memphis and Southern California. Before the service
crisis, UP explains that it implcmented expedited intermodal service over combined UP/SP
routes, but then slowed or canceled the trains to conserve capacity and locomotives. UP states

that it not only has reinstated the fast schedules for the original trains but also added additional
premium intermodal trains on even faster schedules. For the Memphis-Southern California
movement, all four trains operate over the parallel UP and SP routes in Arkansas and
northeastern Texas with the flow of directional running, over UP’s former Texas & Pacific line
from Dallas to El Paso, and over the SP Sunset Route between El Paso and Los Angeles

UP indicates that it has completed the process of improving SP’s interline service for
manifest traffic. Before the UP/SP merger, SP delivered unblocked trains to interchunge partners
at most gateways, requiring the connecting carrier to switch the train and causing delays. Now
shipments from former SP points move in pre-blocked run-through trains that bypass interchange
points and intermediate switching. UP states that it has implemented numerous additional
improvements in interline service that benefit shippers at former SP locations through merger
synergies.

Cooperative arrangements among UP, Tex Mex, TFM, and the U.S. and Mexican
governments are allowing traffic through the Laredo Gateway to grow. UP indicates that
its northbound traffic is running approximately 30% above volumes during the comparable
period of 1999. Southbound volumes have increased by approximately 15% to 20%. UP states
that it is working with U.S. Customs to develop improved pre-clearance procedures for export
traffic and that the first test will take place on the Canadian border at Eastport, ID. Once these
processes are tested, UP plans to use them at gateways to Mexico to reduce staging of shipments
for customs clearance.
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Merger Implementation. According to UP, it continues to achieve significant
improvements in safety, continuing a consistent trend since the merger. UP states that its rate of
reportable injuries in 2000 improved by 24.9% from the same period in 1999. The rate of
injuries involving lost work days declined by 25.6% compared to 1999. The number of grade
crossing accidents declined by approximately 8%. UP indicates that it is working with the
Federal Railroad Administration on derailment prevention.

With only three exceptions, UP reports that it has completed merger implementing
agreements covering all labor union crafts and territories. UP states that the United
Transportation Union and the Brotherhood of Locomotive Engineers are still negotiating with it
concerning the second phase of the Portland consolidation, that the Brotherhood of Maintenance
of Way Employes and Sheet Metal Workers International Association are still negotiating
consolidation of work and territories, and the Intemational Brotherhood of Electrical Workers is
still negotiating the consolidation of seniority in the engineering services department.

Based on current projections, UP estimates that it will have spent approximately $1.25
bilhion to nnplement the UP/SP merger by the end of this year. This investment by UP includes
over $400 million in capacity expansion, almost $500 million in rail line upgrades, over $100
million in information technology, and almost $45 million to upgrade SP locomotives.
According to UP, it has spent $143.5 million on merger projects this year (through May 31) and

expects to spend a total of over $260 million by December 31. In its report, UP outlines its
recent infrastructure upgrades in the Kansas City-Denver Corridor, the Golden State and Sunset
Routes, and specific terminals throughout its system.

UP states that it continues to improve and expand its facilities in Texas and Louisiana
where the carrier’s service crisis arose in 1997. During 2000, UP expects to invest $192.7
million to upgrade rail lines and $72.9 million to expand capacity in this region. For the 3-year
period between 1998 and 2000, UP reports that it expects to have spent a total of $607.8 million,
and additional projects are planned for 2001 and beyond.

Competition. According to UP, the merger and the competitive conditions imposed by
the Board are promoting rail competition in the West. UP states that its system provides shippers
with single-line and shorter routings that were not available prior to the merger, as well as
improved equipment supply and reduced switching fees. UP maintains that the competitive
conditions, particularly the extensive trackage and haulage rights granted to BNSF, have been
effective and that shippers are benefitting from BNSF's strong competition, as reflected in both
the large volumes of traffic they are awarding to BNSF and the rate and service initiatives that
UP has taken to meet BNSF's competition.

Competitive Benefits of the Merger. UP indicates that the synergies of the combined UP
and SP system have produced expanded single-line service and shorter routes in many important
comndors and that these improvements have attracted new business to the merged system.
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Among the shippersnamed by UP that are taking advantage of the single-line opportunities are
UP grain producers moving shipments to SP destinations such as the Imperiai Valley and
Nogales gateway; SP Pacific Northwest and California lumber producers reaching new markets
at UP points and via UP junctions; UP-served South Central lumber producers reaching SP
destinations; UP-served and SP-served Gulf Coast chemical manufacturers shipping their
products to destinations and junctions on the other merging railroad; and SP aggregate producers
reaching new destinations served by UP in the Houston area. UP specifies other shippers
enjoying new shorter routes: UP-served shippers using SP’s Sunset Route across the Southern
Corridor; SP-served Utah coal producers that cut 300 miles off their routes to export facilities
and industnial coal users in Southern California; SP-served rock shippers in Texas; SP-served
Louisiana shippers moving goods to Memphis and beyond; and intermodal shippers moving
traffic between M2mphis and Los Angeles that cut 200 miles off their route.

UP presents examples of shippers benefitting from combining UP and SP fleets as a
single source of car supply. Some of UP’s examples are: the use of UP's mechanical reefer fleet
by SP shippers in Czlifornia; the acquisition of centerbeam flatcars for Pacific Northwest and
California lumber shippers; and the repositioning of intermodal equipment between UP and SP
facilities on the West Coast and elsewhere.

UP maintains that the elimination and reduction of switch fees has also enhanced

competition. When the merger was consummated, switch fees between UP and SP were

eliminated. UP claims that these fees, frequently $495 per car, were a major obstacle to the use
of the most efficient routes and to competition for shorter-haul movements against truck and
alternate product sources. It indicates that switch fees between UP and SP amounted to more
than $16 million, for over 50,000 cars, in the year prior to the merger. In the first full year
following the merger, UP states that the reductions in the BNSF-SP switch fees amounted to
more than $11 million on over 65,000 cars. UP estimates that the elimination and reduction of
reciprocal switching charges as a result of the merger and settlement agreements will exceed
$100 million during the first 4 years following the merger. In addition, in February 1998, UP
reports that it entered into a new systemwide reciprocal switch fee agreement with BNSF that
produced further overall reductions in switch fees and simplified switch fee administration on
both railroads

Effectiveness of Competition-Preserving Conditions. As conditions to its approval of the
merger, the Board imposed the settlement agreements entered into between the primary
applicants and BNSF and CMA and augmented them in a number of ways. The Board also
granted in part Tex Mex’s trackage rights application and imposed as a condition the applicants’
settlement agreement with URC. UP states that it continues to devote substantial resources in
complying with all merger conditions and that all of the conditions have been effective during
the past year
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UP maintains that it has fuliy complied with the BNSF and CMA agreements. During the
past year, the Board has resolved three disputes between BNSF and UP regarding the scope of
merger conditions. In Decision No. 86, served July 12, 1999, the Board addressed a request by
BNSF for a determination whether it was entitled to access Four Star Sugar in El Paso, TX, by
providing additional clarification regarding the scope of its new facilities condition but leaving
the parties to arbitrate their specific dispute. UP subsequently reached an agreement with BNSF
regarding access to Four Star Sugar. In Decision No. 88, served March 21, 2000, the Board
found that Entergy is entitled to pursue a proposed build-out, ruling that Entergy had
demonstrated that it could have pursued identical plans for a build-out to SP prior to the merger.
In Decision No. 89, served June 1, 2000, the Board found that AmerenUE’s Labadie, Missouri
power plant is a “2-to-1" shipper entitled to BNSF service under the BNSF agreement’s omnibus
clause, but that the contract modification condition does not apply to AmerenUE’s contract with
UP."™ UP has offered BNSF interim haulage between St. Louis and Labadie and also agreed to
allow shortline Missouri Central Railroad to carry coal to Labadie. UP and BNSF are
negotiating a permanent trackage rights agreement between Pacific, MO, and the Labadie plant.

UP reports that, in 1998, Tex Mex and its affiliate KCS proposed to acquire and
rehabilitate UP’s line between Rosenberg and Victonia, TX, in order to shorten Tex Mex's route
between Laredo and Houston. UP states that the parties have now reached agreement for Tex
Mex to acquire the portion of this line between mileposts 2.5 and 87.8, and to receive overhead

trackage rights over the remaining segments of the line (near Rosenberg and Victoria) permitting
Tex Mex to connect to the UP lines over which Tex Mex already has trackage rights.
Consummation of the sale and trackage rights grant is contingent on the Board’s authorization or
exemption. UP expects Tex Mex to submit a petition seeking such an exemption in the near
future. UP states that Tex Mex will be able to use its new trackage rights both for traffic having
a prior or subsequent movement on Tex Mex's original Larcdo-Robstown-Corpus Christi line as
well as traffic originating or terminating at shipper facilities located on the portion of the
Rosenberg Line that Tex Mex will acquire. In this regard, UP has agreed, upon completion of
the sale of the Rosenberg Line, to modify the terms of Tex Mex's existing trackage rights to
permit Tex Mex to handle traffic to/from Rosenberg Line shipper facilities. When Tex Mex
begins freight operations over the Rosenberg Line, it will relinquish its existing trackage nghts
over UP’s other lines between these points.'”

" In Decision No. 90, served October 30, 2000, we denied AmerenUE’s petition seeking
reconsideration of this portion of the decision.

" As previously noted, by decision served December 11, 2000, in STB Finance Docket

No. 33914, the Board granted Tex Mex’s exemption request to purchase the Rosenberg to
Victoria line from UP.
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UP maintains that BNSF continues to provide vigorous and effective competition using
the rights it received as a condition to the merger. According to UP, BNSF rapidly made the
transition from interim haulage, which had gone into effect immediately following the merger, to
full trackage rights operations in all major corridors, and BNSF is operating trackage rights trains
over virtually all the lines where it has the right to do so. The sole exception, UP explains, is that
BNSF has not used its rights to St. Louis, except for occasional movements, because it has
preferred to work with IC to move traffic between Memphis and connections with eastern
carriers.

UP indicates that it continues to handle BNSF traffic in haulage service between Houston
and Brownsville, as provided for in the settlement agreement, as well as at several other
locations. UP also continues to provide haulage for traffic moved by BNSF to and i-om
“omnibus” points -- 1.e., “2-to-1" points not located on BNSF trackage rights corridors --
pursuant to UP’s June 1997 offer to provide service to and from all such points via haulage
pending any request by BNSF for an alternative form of access. UP states that significant BNSF
haulage movements were handled to or from the following “omnibus” points during the past
year: Livermore CA (haulage to/from Warm Springs, CA); Trevarno, CA (haulage to/from
Warm Springs, CA); Dickinson, TX (on the former Galveston, Houston and Henderson Railroad)
(haulage to/from Houston, TX); and Great Southwest, TX (haulage to/from Ft. Worth, TX).

____UP indicates that the volume of traffic handled by BNSF pursuant to its trackage rights
continued to increase th.s year: Through May 2000, BNSF operated a total of 26,943 through
freight trains over the trackage rights lines since the commencement of eperations in October
1996. See UP/SP-378, Exhibits 1, 2 and 3, depicting, by month, the numbers of BNSF through
trackage rights freight trains and the number of cars and tons on those trains.

According to UP, the exhibits show that: (1) the monthly number of BNSF trackage
rights trains had grown to 875 in May 2000--greater than the 751 trackage rights trains that
BNSF operated a year earlier, in May 1999, and greater than the 703 trackage rights trains that
BNSF operated in May 1998; (2) BNSF tonnages have increased, reaching 4.8 million gross tons
in May 2000, compared with 3.8 million gross tons in May 1999, and 3.3 million gross tons in
May 1998; (3) cars moving in through trackage rights trains increased, reaching 59,777 (30,330
loads and 29,447 empties) in May 2000, compared with 47,176 (25,401 loads and 21,775
empties) in May 1999, and 40,802 (21,889 loads and 18,913 empties) in May 1998; and (4) the
tonnage and number of cars per train increased to 5,539 gross tons per train in May 2000, from
5,000 in May 1999, and 4,630 in May 1998, while cars per train were 68 in May 2000, compared
with 63 in May 1999, and 58 in May 1998.

According to UP, these figures do not include BNSF’s local trackage rights trains that
connect directly with BNSF’s through trains at BNSF’s own terminals, rather than connecting
with trackage rights trains--and thus represents still further traffic secured by BNSF because of
the merger conditions. UP adds that BNSF continues to move appreciable volumes via haulage,
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though more and more of BNSF’s operations have shifted to trackage rights over time. In May
2000, loaded and empty haulage cars totaled nearly 3,100. Almost half of these moved to and
from Brownsville, with the remainder spread among such other locations as Lake Charles, LA;
Orange, TX; the Northern California area; and the “Paired Track™ in Nevada

UP claims that BNSF’s through train frequencies in major corridors, generally two or
even three trains per day in each direction, demonstrate BNSF's competitiveness. In the Central
Corridor, BNSF operated 103 through trains in May 2000, carrying 440,836 gross tons. The
totals in May 1999 were 153 through trains and 500,234 gross tons. The totals in May 1998
were 168 through trains and 497,557 gross tons. According to UP, the decline between May
1999 and May 2900 resulted from a change in th> methodology and data source that UP uses to
count Central Corridor trackage rights trains, not any actual change in BNSF operations or
volumes. UP notes that, if the old methodology were applied to the recent data, BNSF volumes
would have remaimed approximately the same. BNSF’s service in the Central Corridor consists
of approximately two trains per day westbound from Denver to Stockton via Salt Lake City, one
train per day eastbound from Stockton to Denver via Salt Lake City, and one train per day
eastbound from Salt Lake City to Denver.

Also, in the Central Corridor, UP reports that BNSF’s average monthly trains have grown
from 62 in the first period, to 138 in the second, declined slightly to 122 in the third, and then
declined to 93 in the most recent period; and average monthly tons have grown from 92,656 in
the first period, to 412,999 in the second, declined slightly to 373,370 in the third, and then
declined slightly to 362,394 in the most recent period.

In the Houston-Memphis Corridor, UP indicates that BNSF operated 185 through trains
in May 2000, carrying 916,131 gross tons, compared to May 1999 when BNSF operated 115
through trains and 692,946 gross tons. The totals in May 1998 were 116 through trains and
609,058 gross tons. BNSF is running at least two trains per day in each direction in this corridor.

In the Houston-New Orleans Corridor, UP reports that BNSF operated 239 through trains
in May 2000 carrying 1,372,779 gross tons. The totals in May 1999 were 166 through trains
carrying 781,727 gross tons. The totals in May 1998 were 164 through trains carrying 812,718
gross tons. A portion of the increase from May 1999 to May 2000 is attributable to traffic
moving in manifest trains that had previously moved in local trains. BNSF service in this
corridor remains at a level of approximately three trains per day, one of them an intermodal train,
in each direction. According to UP, these data show BNSF’s continued strength in all three
major corridors.

UP states that BNSF now offers a competing single-line alternative from Western
Canadian gateways and jointly served points in Washington and Oregon to jointly served points
in California and Arizona and western Mexican gateways and that BNSF has increased its
lumber shipments in the I-5 Corridor by moving traffic from the Pacific Northwest to Califomia
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points on its new single-line routes, by greatly expanding the volumes at its reload facilities in
the Los Angeles Basin, and by developing new reload facilities in Arizona According to UP,
BNSF is operating approximately six trains per day in each direction in the I-5 Corridor.

UP states that its Utah and Colorado coal shippers continue to benefit from UP’s
investment in a new export terminal in Los Angeles, which has led to significant reductions in
cycle time, and from UP’s investment in the Kansas Pacific line to improve the handling of
eastbound Utah and Colorado coal movements. UP states that it continues to market Utah and
Colorado coal aggressively, as shown by its new contracts for Colorado coal movements to
Arizona Electric Power, Empire District Authority, Alliant Energy, Nebraska Public Power
District, and Dairyland

The BNSF-PR-16 Report. BNSF maintains that it aggressively continues to compete
with UP on the UP/SP lines and continues to be effective in marketing its services over those
lines. Throughout the past year, BNSF states that it has continued 1ts efforts to provide reliable,
dependable and consistent service over its trackage rights lines and that, as a result of these
efforts, many customers are benefitting from BNSF's new access. BNSF states that it will
continue to work to ensure that UP and BNSF live up to the competitive terms and conditions
imposed by the Board on UP/SP merger.

BNSF summarizes its changes in operations along the UP/SP lines during the past year.
In April 2000, BNSF implemented several changes to its Transportation Service Plan (TSP) for
the Gulf Coast region designed to reduce terminal awell times and improve connections for
merchandise business moving through terminals at New Orleaas, Lafayette, Silsbee, Houston,
Temple and Fort Worth. As part of this plan, BNSF introduced two new trains to handle
merchandise business between Houston, TX, and Lafayette, LA.

BNSF reports: that on April 20, 2000, it began to offer intermodal service between points
in the United States and Monterrey, Queretaro, and Mexico City, Mexico in conjunction with the
Texas Mexican Railway Company (Tex Mex) and Transportacion Ferroviaria Mexicana (TFM);
that it commenced a new six day per week southbound train service to handle this new
intermodal business to Mexico, as well as merchandise traffic that was previously handled on
BNSF's Fort Worth to Corpus Christi merchandise train; that in the northbound direction, BNSF
added a new daily train to handle intermodal business, as well as merchandise business that
previously moved on BNSF’s Corpus Christi to Somerville, TX merchandise train; and that both
new trains utilize BNSF’s trackage rights over UP between Angleton, TX, and Robstown, TX,
where a connection is made with Tex Mex.

BNSF states that it continues to operate regularly scheduled, daily merchandise train
service eastbound and westbound on the Central Corridor between Denver, CO, and Stockton,
CA. During June 2000, BNSF increased the operating frequency of its eastbound merchandise
train service from Riverbank, CA, to Denver, CO, from 4 days per week to daily operation.
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BNSF maintains that it continues to offer vigorous and effeciive competition to shippers located
on its Central Corridor trackage rights between Denver, CO, and Stockton, CA.

In the I-5 Corridor, BNSF states that it increased the operating frequency of its
northbound Riverbank, CA, to Vancouver, WA, merchandise service to daly service. With this
change, BNSF now operates four regularly scheduled merchandise trains over the I-5 Corridor.
According to BNSF, its I-5 team, comprised of representatives from BNSF's marketing,
operations, service design and performance, customer service, and equipment management
groups, has continued its efforts to improve transit time and service consistency for merchandise
business moving over the I-5 Corridor. BNSF states that. dunng the second quarter of 2000, it
created a new position — Director of i-5 Business Dey clopment - to lead BNSF’s growth
initiatives involving the 1-5 Corridor.

BNSF indicates that, in December 1999, it established a new crew change point at
Kremmling, CO, between Grand Junction and Denver, CO. on BNSF’s Central Corridor trackage
rights line. Due to mountainous terrain and difficult operating conditions on the 275-mile
Denver-Grand Junction route, BNSF states that a high percentage of its crews had been unable to
complete their tnps within the Federal hours-of-service law. With assistance from its unions,
BNSF implemented the new crew change at Kremmling in an effort to improve quality of life for
Its crews, to reduce operating costs, and to improve train performance and service consistency on
the Central Corridor. Under the new arrangement, the former Grand Junction to Denver pool is
divided into two segments: a Denver-to-Kremmling pool (103 miles) and a Grand Junction-to-
Kremmling pool (172 miles). BNSF reports that the new crew change at Kremmling has
increased operational efficiency.

Effective in September 1999, BNSF implemented improved blocking of traffic
onginating in the Pacific Northwest destined to locations on the Central Comidor, primarily in
Nevada. The Nevada block is built at the Pasco classification yard in Eastern Washington for
southbound movement on the Pasco-Stockton merchandise train. According to BNSF, this
service design improvement has resulted in reduced numbers of car handlings, improved transit
time, and service consistency.

BNSF states that, in August 1999, it continued to upgrade 1ts I-5 Corridor services when
the frequency of its southbound merchar dise train from Vancouver. WA, to Barstow, CA, was
ncreased from 6 days per week to daily operation. Its merchandise train now departs
Vancouver, WA, and arrives at Barstow, CA, 62 hours later, allowing time for this business to be
processed for connection to outbound trains on the same day. This service. in conjunction with
the existing merchandise train service connecting with trains in the corridor, is designed to
handle existing carload growth in the 1-5 Corridor and to encourage further growth by improving
transit ime, speed and consistency.
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BNSF states that it continued a cooperative, joint project with UP to measure and monitor
the service performance of BNSF trains operating over JP routes and of UP trains operating over
BNSF routes. The two carriers developed and agreed upon measurement procedures and
performance standards for over 90 combinations of route, direction and train type, including 46
performance standards applicable to the UP/SP lines. The performance measurements allow
side-by-side, month-to-month comparisons of BNSF and UP transit times for similar train types
operating in the same direction on a given route. By comparing BNSF and UP train performance
and measuring performance against the agreed-upon standards, the carriers’ management can
identify potential areas of concern and develop corrective actions. BNSF reports that
development of the measurement procedures and performance standards 1s an ongoing process
and that the carriers have agreed to continue working to resolve data integrity issues and develop
standards for line segments that do not yet have such standards

During the past year, BNSF states that it continued its intensive marketing activities with
respect to “2-to-1"" customers and new facilities on UP/SP trackage rights lines. These efforts
include field surveys, face-to-face customer contacts, and follow through designed to acquaint
customers with BNSF's services and capabilities, as well as to acquaint BNSF with the
customers’ transportation needs. BNSF continues to issue service updates to its customers that
are faxed directly to customer locations and posted on the BNSF Internet site.

BNSF maintains that its traffic volumes over the lines to which it received access as a
result of the merger have continued to grow. See BNSF-PR-16, Attachment 2. According to
BNSF, the charts attached to its report (Attachments 3 to 12) reflect the volumes of traffic for
cach of the major traffic lanes to which BNSF received access. BNSF’s Attachment 13 shows
the breakdown by general commodity groups of this traffic
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PAUL M DONOVAN

LAROE WINN MOERMAN &
3900 HIGHWOOD CCURT NW
WASHINGTON DC 20007 US

MICHAEL F MCBRIDE

LEBOEUF LAMB GREENE & MA
1875 CONNECTICUT AVENUE
WASHINGTON DC 20009-5728

PAUL D .COLEMAN

HOPPEL MAYER & COLEMAN
1000 CONNECTICUT A}V
WASHINGTON DC

GORDON P MACDOUGALL
1025 CONNECTICUT AVE
WASHINGTON DC 20036

A WIMBISH ESQ
0SS & AUCHINCL
STREET NW STE
NGTON DC 20026 US

NICHOLAS J DIMICHAEL
THOMPSON HINE & FLORY LLP
1920 N STREET NW STE 800
WASHINGTON DC 20036-1601 US

FREDERIC L WOOD

THOMPSON HINE & FLORY LLP
1920 N STREET

WASHINGTON DC 20036-1601 US

THOMAS W WILCOX

THOMPSON HINE & FLORY LLP
1920 N STREET NW SUITE 800
WASHINGTON DC 20036-1601 US

ANDREW P GOLDSTEIN

MCCARTHY SWEENEY & HARKAWAY P
2175 K STREET NW SUITE 600
WASHINGTON DC 20037 US

SEAN T CONNAUGHTON

ECKERT SEAMANS & MELLOTT LLC
1250 24TH STREET NW 7TH FLOOR
WASHINGTON DC 20037 US

TIMOTHY C HESTER

P O BOX 7566

1201 PENNSYLVANIA AVENUE N W
WASHINGTON DC 20044 US
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EDWARD D GREENBERG

GALLAND KHARASCH GREENBERG FELLMAN &
1054 THIRTY-FIRST STREET NW STE 200
WASHINGTON DC 20007-4492 US
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SLOVER & LOFTUS
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THOMPSON HI & FLORY LLP
1920 N STR NW STE 800
WASHINGTON DC 20036-1601 US
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THOMPSON HINE & FLORY LLP
1920 N STREET NW

WASHINGTON DC 20036-1601 US

JOHN H LESEUR

SLOVER & LOFTUS

1224 17TH STREET NW
WASHINGTON DC 20036-3081 US

STEVEN J KALISH

MCCARTHY SWEENEY & HARKAWAY
2175 K STREET NW SUITE 600
WASHINGTON DC 20037 US

SCOTT N STONE

PATTON BOGGS L L P

2550 M STREET NW 7TH FLOOR
WASHINGTON DC 20037-1346 US
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MICHAEL L ROSENTHAL
COVINGTON & BURLING

P O BOX 7566

1201 PENNSYLVANIA AVE N
WASHINGTON DC 20044-7566
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U s
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WASHINGTON DC 20458 US
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WASHINGTON DC us
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UNITED STATES SENATE

WASHINGTON DC 20510-1501 US
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WASHINGTON DC 20515 US

HONORABLE EDWARD R. RCYCE
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE PHIL ENGLISH
HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US
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U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE JAY DICKEY
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US




SERVICE LIST FOR: 13-dec-2000 STB FD 32760 21
HON. EARL POMEROY

U S HOUSE OF REPRESENTATIVES

WASHINGTON DC 20515 US

HONORABLE CHARLES W.
U. 8. HOUSE OF
WASHINGTON DC

HONORABLE XAVIER BECERRA
US HOUSE OF REPRESENTATIV
WASHINGTON DC 20515 US

HONORABLE P
US HOUSE CF
WASHINGTON D

PETE STARK
EPRESENTATIVE
2051% U8B

=
R
o
C

HONORABLE TOM LANTOS
US HOUSE OF REPRESENTATIV
WASHINGTCN DC 20515 US

HONORABLE KEN CALVERT,
US HOUSE OF REPRESENTATIV
WASHINGTON DC 20515 US

HONORABLE CHRISTOPHER COX,
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE RON LEWIS
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE JOHN HOSTETTLER
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE TIM HOLDEN
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. HAROLD E. FORD, JR
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

12/13/2000

UNION PACIFIC CORPORATION, UNION PAC
HONORABLE GEORGE GEKAS

ATTEN: TOM SANTANIELLO

US HOUSE OF REPRESENTATIV

WASHINGTON DC 20515

y

HONORABLE OE
US HOUSE OF :F
WASHINGTON DC

LOFGREN
PR EJ
205

HONORARLE LYNN WOOLSEY
us HOUQE OF REPRESENTATIVES
'/JASHXN("'"OIJ DC 20515 US

HONORABLE NANCY PELOSI
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONCRABLE RI
US HOUSE OF
WASHINGT

[ICHARD W.
~LPFE¢F'TR}

AN Y 9N - 110
'ON DC 20515 US

HONORABLE MARY BONO
U.S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE DANA ROHRABACHER
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE DAVID MINGE
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON TOM DELAY
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE MIKE DOYLE
U. S. HOUSE OF REPRESE}
WASHINGTON DC 20515 US

ITATIVES

HONORABLE DONALD M. PAYNE
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US




SERVICE LIST FOR: 13-dec-2000 STB FD
HONORABLE “P“'I\ 'WASCAP.u

.AbHIhGTOAI DC 2051’: U

HON MARCY KAPTUR
U S HOUSE OF REPRESENTATIV
WASHINGTON DC 20515 US

AONORABLE LLOYD DOGGETT
U. S. HOUSE OF REPRESENTATAIVES
WASHINGTON DC 20515 US

HON. PAUL KANJORSKI
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. MICHAEL OXLEY
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

JONORABLE RON PACKARD
U. S. HOUSE OF REPRESENTAT

WASH DC 20515-0548 US

HONORABLE TODD TIAHRT
HOUSE OF REFPRESENTATIVE
WASHINGTON DC 20515-1004 US

HONORABLE GEORGE MILLER

ATT: GARY BLAND

U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-2307 US

HON. FRANK D. LUCAS
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-3606 US

HONORABLE CURT WELDON
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-3807 US

HONORABLE SHEILA JACKSON LEE
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-4318 US

12/13/2000

UNION PACIFIC CORPORATION, UNION PAC

HONORABLE JOHN MURTHA
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON JAMES TRAFICANT
( HOUSE OF REPRE

ON DC 20515

HON JOHN TANNER
US HOUSE OF REPRESENTATIVES
WASHINGTOCN DC 20515 US

HON. BOB STUMP
US HOUSE OF REPRESEN
WASHINGTON DC 20515

HON. JERRY LEWIS
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE SCOTT MCINNIS
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-0603 US

HON. JIM MCCRERY
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-1805 US

HON. ROBERT E ANDREWS
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-3001 US

HONORABLE CHAKA FATTAH
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-3803 US

HONORABLE WILLIAM M (MAC) THORNBERRY
U. S. HOUSE CF REPRESENTATIVES
WASHINGTON DC 20515-4313 US

HON. HENRY BONILLA
US HOUSE REPRESENTATIVES
WASHINGTON DC 20515-4323 US




SERVICE LIS? FOR: 13-dec-2000 STB FD 32760 21
HONORABLE EDDIE BERNICE JOHNSON

U. S. HOUSE OF REPRESENTATIVES

WASHINGTON DC 20515-4330 US

PAUL SAMUEL SMITH

US DEPARTMENT OF TRANSPORTATION
400 SEVENTH STREET SW ROOM 4102 C
WASHINGTON DC 20590 US

ROSALIND A KNAPP

U S DEPT OF TRANSPORTATION
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WASHINGTON DC 20550 US
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W W WHITEHURST & ASSOCIATES
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11 US
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AMERICAN

2200 MILL A
ALEXANDRIA VA

EGEL
KING ASSOC INC

22314-4677

ROBERT PUGH
GEORGIA-PACIFIC CORP

PO BOX 105605

133 PEACHTREE ST NE
ATLANTA GA 30348-5605 US

JAMES L BELCHER
EASTMAN CHEMICAL COMPANY
PO BOX 431

KINGSPORT TN 37662 US

DANIEL R ELLIOTT III
ASST GENERAL COUNSEL UNITED TRANSPORTATION UN
14600 DETROIT AVENUE

CLEVELAND OH 44107-4250 US

HON. FRANK O'BANNON
GOVERNOR STATE OF INDIANA
STATE CAPITOL

INDIANAPOLIS IN 46204 US

RICHARD E. WEICHER

BURLINGTON NORTHERN SANTA FE CORPORATION
1700 EAST GOLF ROAD, 6TH FLOOR
SCHAUMBURG IL 60173 US

GORDON D GUSTAFSON
935 WEST 175TH ST
HOMEWOOD IL 60430-2028 US
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WASHINGTON DC 20530 US
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FEDERAL RAILROAD ADMIN
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THOMAS E SCHICK

AMERICAN CHEMISTRY COUNCIL
1300 WILSON BOULEVARD
ARLINGTON VA 22209 US

GEORGE A ANDERSON
BARECO PRODUCTS
P O BOX 10312
148 EAST MAIN
ROCK HILL SC

STREET
29730 US

NORMAN LANGBERG
DIR OF LOGISTICS,
PO BOX 740075

55 PARK PL 15TH FLOOR
ATLANTA GA 30374 US

PAPER

CHARLES E MCHUGH
INTERNATIONAL PAPER COMPANY
6400 POPLAR AVENUE

MEMPHIS TN 38197 US

RICHARD E KERTH
CHAMPION INTERNATIONAL CORPORATION
101 KNIGHTSBRIDGE DRIVE

HAMILTON OH 45020-0001 US

HON MARC RACICOT

GOVERNOR STATE OF MONTANA
STATE CAPITOL

HELENA MT 59620 US

SIDNEY L. STRICKLAND, JR.

THE BURLINGTON NCRTHERN SANTA FE CORPORATION
1700 EAST GOLF ROAD

SCHAUMBURG II, 60173 US

MAYOR WILLIAM WEIDLING
1165 SOUTH WATER STREET
WILMINGTON IL 60481 US
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MAYOR JOHN P JENKINS
P C BOX 213
TOWANDA IL 61776 US

JAMES" SCOTT

JEFFI.RSON SMURFIT CORP
PO POX 2276

401 ALTON STPEET

ALTON IL 62002-2276 US

CHARLES ARDEN MENNELL, PRESIDENT
LACKLAND WESTERN RR CO

5634 DUCHESNE PARQUE DR

ST LOUIS MO 63128-4178 US

JEFF BRIDGES

CITY OF ANDOVER

P. 0. BOX 295
ANDOVER KS 67002 US

JUNIOR STRECKER, CHAIRMAN
MOUNTAIN-PLAINS COMMUNITIES
123 NORTH MAIN ST
HOISINGTON KS 67544 US

TERRY J VOSS

AG PROCESSING INC
PO BOX 2047

OMAHA NE 68103-2047

HONORABLE E. BENJAMIN NELSON
GOV., STATE OF NEBRASKA

P O BOX 94848

LINCOLN NE 68509 US

GEORGETTE M DUGAS
SUPREME RICE MILL INC
PO BOX 490

CROWLEY LA 70527 US

MAYOR JERRY TAYLOR
200 EAST EIGHTH AVENUE
PINE BLUFF AR 71601 US

JOHN TRAUGH

P O BOX 652

14 MILITARY RD
MARION AR 72364 US

WRENNIE LOVE

P O BOX 819005
1601 W LBJ FREEWAY
DALLAS TX 75234 US
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JOHN P JENKINS
P O BOX
TOWANDA

MERRILL L TRAVIS

ILLINOIS DEPT OF TRANSPORTATION
2300 S DIRKSEN PARKWAY RM 302
SPRINGFIELD IL 62764 US

ROBERT K DREILING
KANSAS CITY SOUTHERN RWY CO
114 WDST 1‘.H STREET

MO 64105 US

NORMAN G MANLEY

CITY ATTORNEY, ANOVER CITY HALL
909 NORTH ANDOVER ROAD

ANDOVER KS 67002 US

ROBERT K GLYN
HOISINGTON
123 NORTH M
HOISINGTON

LOUISE A. RINN

UNION PACIFIC RR CO.

1416 DODGE STREET ROOM 830
OMAHA NE 68179 US

HON JOHN SIRACUSA
8905 HIGHWAY 90 E
MORGAN CITY LA 70380 US

NANCY C WEASE
CERTAINTEED CORPORATION
PO BOX 253

SULPHUR LA 70664 US

MAYOR FRANK A FOGLEMAN
14 MILITARY ROAD
MARION AR 72364 US

TONY BENWAY

CITGO PETROLEUM CORP
PO BOX 40

TULSA OK 74102 US

JEFFREY R. MORELAND

THE BURLINGTCN NORTHERN SANTA FE CORPORATION
2500 LOU MENK DRIVE 3RD FLOOR

FORT WORTH TX 76131-0039 US
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MICHAEL E ROPER JIM C KOLLAER

BURLINGTON NORTHERN SANTA FE CORPORATION GREATER HOUSTON PARTNERSHIP
P O BOX 961039 1200 SMITH STE 700

FT WORTH TX 76161-0039 US HOUSTON TX 77002-4309 US

ERIC W TIBBETTS CHARLES R. CARR

CHEVRON CHEMICAL COMPANY LLC ATOFINA PETROCHEMLCALS, INC.
1301 MCKINNEY STREET 15710 JFK BLVD.

HOUSTON TX 77010-3029 US HOUSTON TX 77032 US

PETER VAN ETTEN EDWIN E VIGNEAUX

AXIS INTERNATIONAL REAGENT CHEMICAL & RESEARCH INC
13280 NORTHWEST FWY #F403 1300 POST OAK BLVD STE 680
HOUSTON TX 77040-6003 US HOUSTON TX 77056 US

DAVID PARKIN JAMES J HALL

HUNTSMAN CORP CONDEA VISTA COMPANY
3040 POST OAK BLVD 900 THREADNEEDLE
HOUSTON TX 77056 US HOUSTON TX 77079-2990 US

CHARLES P HALVORSON MICHAEL P. FERRO

LYONDELL-CITCO REFINING CO LTD MILLENNIUM PETROCHEMICALS, INC.

P O BOX 4454 P O BOX 2583

HOUSTON TX 77210-4454 US 1221 MCKINNEY STREET SUITE 1600
HOUSTON TX 77252-2583 US

THOMAS B CAMPBELL JR JEFFREY G DOWDELL
PO BOX 3272 EXXONMOBIL GLOBAL SERVICES CO.
HOUSTON TX 77253 US PO BOX 3272

HOUSTON TX 77253-3272 US

M L MCCLINTOCK JOHN P. LARUE, EXECUTIVE DIRECTOR
PO BOX 667 THE PORT OF CORPUS CHRISTI
1215 MAIN P O BOX 1541
PORT NECHES TX 77651 222 POWER STREET
CORPUS CHRISTI TX 78403 US

CRAIG ELKINS JERRY L. MARTIN, DIRECTOR RAIL DIV.
BROWNSVILLE NAV DIST LESSEE ASSOC RR COMM OF TEXAS
PO BOX 5808 P O BOX 12967
BROWNSVILLE TX 78523 US 1701 N CONGRESS
AUSTIN TX 78711 US

REBECCA FISHER CAROLE KEETON RYLANDER
ASST ATTY GENERAL RAILROAD COMMISSION

PO BOX 12548 POB 12967

AUSTIN TX 78711-2548 AUSTIN TX 78711-2967 US

DONALD T CHEATHAM BARRY JOHNSON, SENIOR ENGINEER
10220-E METROPOLITAN . SOUTHWESTERN PUBLIC SERVICE COMPANY
AUSTIN TX 78758 US P. O. BOX 1261

AMARILLO TX 79170 US

RICHARD J ELSTON HON ROY ROMER
CYPRUS AMAX COAL COMPANY GOVERNOR

9100 EAST MINERAL CIRCLE 136 STATE CAPITOL
ENGLEWOOD CO 80112 US DENVER CO 80203 US
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SURFACE TRANSPORTATION BOARD
STB Finance Docket No. 32760 (Sub-No. 21)

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY, AND
MISSOURI PACIFIC RAILROAD COMPANY—CONTROL AND MERGER—SOUTHERN
PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC TRANSPORTATION
COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP.,
AND THE DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY

[GENERAL OVERSIGHT]
Decision No. 15

Decided: November 29, 1999

We discuss, in this decision, the issues that have been raised and the conclusions that we
have reached in the third annual round of the UP/SP general oversight proceeding. Our review of
this record indicates that the service crisis is over and that there have been no competitive problems
resulting from the merger. ;

BACKGROUND

ing. In a decision served August 12, 1996,' we approved the
common control and merger of the rail carriers controlled by Union Pacific Corporation
(Union Pacific Railroad Company and Missouri Pacific Railroad Company) and the rail carriers
controlled by Souther Pacific Rail Corporation (Southern Pacific Transportation Company, -
St. Louis Southwestern Railway Company, SPCSL Corp., and The Denver and Rio Grande Western
Railroad Company) subject to various conditions, including, among many others, a 5-year oversight
condition and the terms of the BNSF agreement as supplemented by the CMA agreement and further

' Union Pacific/Southern Pacific Merger, 1 S.T.B. 233 (1996), aff’d Westemn Coal Traffic
League v, STB. 169 F.3c 775 (D.C. Cir. 1999) (UP/SP Merger).
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expanded by the Board.” Common control was consummated on September 11, 1996, and the
mergers we authorized were completed on February 1, 1998

Eirst Annual Round Of General Oversight Proceeding. In a decision served October 27,

1997, we addressed the issues that had been raised in the first annual round of the general oversight
proceeding. We concluded that the UP/SP merger, subject to the conditions we had imposed, had
not caused any substantial competitive problems, and that there was no necessity for any major
adjustments in the imposed conditions.*

. i . Although we had concluded that the
UP/SP merger had not produced any substantial competitive problems s of mid-1997, it had then
become evident that the UP rail system was experiencing serious service problems. In response to
these problems, we took a range of actions, the most prominent of which were these: (1) we held, on
October 27, 1997, a public hearing at which interested persons reported on the status of UP rail
service and discussed proposals for solving UP’s service problems;’ (2) we issued, on October 31,
1997, a 30-day emergency service order (effective on November 5, 1997), that, among other things,
authorized The Texas Mexican Railway Company (Tex Mex), an affiliate of The Kansas City
Southern Railway Company (KCS), to provide expanded service in the Houston area, and directed

? “BNSF” refers to The Burlington Northem and Santa Fe Railway Company and its

corporate predecessors. See also UP/SP Merger, | S.T.B. at 247 n.15 (description of the
BNSF agreement). “CMA?” refers to the Chemical Manufacturers Association.

* With respect to the period ending September 10, 1996, “UP” refers to the rail carriers then
controlled by Union Pacific Corporation, and “SP” refers to the rail carriers then controlled by
Southern Pacific Rail Corporation. With respect to the period beginning September 11, 1996 (the
date of consummation of common control), “UP” refers to the combined UP/SP system.

Denver and Rio Grande Western Railroad Company [Oversight], STB Finance Docket No, 32760
(Sub-No. 21), Decision No. 10 (STB served Oct. 27, 1997) (General Oversight Dec, No. 10).

’ Raj ] ited S STB Ex Parte No. 573 (STB served Oct. 2,
1997) (published in the Federal Register on October 7, 1997, at 62 FR 52373) (announcing that a
public hearing would be held on October 27, 1997). See also Rai i i
States, STB Ex Parte Ne,. 573 (STB served Oct. 16, 1997) (to p.avide benchmarks to measure

overall western service - ,nditions and the extent to which service might be improving, we ordered
UP to file weekly reports setting out information in numerous operational categories).

2
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UP and BNSF to take specific steps to facilitate the operations of other carriers in that area;® (3) by
decision served December 4, 1997, we extended the emergency service order to March 15, 1998,
and modified that order to address four additional matters (service involving Texas, California,
western coal, and midwest agricultural shippers);’ (4) by decision served February 25, 1998, we
extended the emergency service order, as previously modified, to August 2, 1998 (the maximum
time permissible under 49 U.S.C. 11123);* (5) by decision served March 31, 1998, we instituted a
“Houston/Gulf Coast” oversight proceeding to consider long-term proposals for additional remedial
conditions pertaining to rail service in the Houston/Gulf Coast region;’ (6) by decision served July
31, 1998, we allowed the emergency service order to expirc on August 2, 1998 (subject, however, to
certain “wind down” arrangements that continued until September 17, 1998);'° and (7) by decision
served December 21, 1998, we adopted a “clear route” condition intended to facilitate the smooth

’ Joint Petition For Service Order, STB Service Order No. 1518 (STB served Oct. 31,
1997). "We took this action after concluding that there was a transportation emergency in the West
and thet the exercise of our 49 U.S.C. 11123 authority would facilitate the resolution of that
emergency.

: Joint Petition For Service Order, Supplemental Order No. 1 to STB Service Order
No. 1518 (STB served Dec. 4, 1997).

* loint Petition For Service Order, STB Service Order No. 1518 (STB served Feb. 25,

1998).

? The Houston/Gulf Coast oversight proceeding was initially instituted within the

STB Finance Doc 21) sub-docket. See Union Pacific Corporation, Union
.5 .\ Q40 ', R Qdd

Southwestern Railwa and Ri Rai
Company [Oversight], STB Finance Docket No. 32760 (Sub-No. 21), Decision No. 12 (STB
served Mar. 31, 1998; published in the Federal Register on April 3, 1998, at 63 FR 16628)
(General Oversight Dec. No. 12). The Houston/Gulf Coast oversight proceeding was later
transferred to ance 6) sub-docket. See Union Pacific

N

)d

Rio Grande Western
] STB Finance Docket No. 32760 (Sub-No. 26),
Decision No. 1 (STB served May 19, 1998; published in the Federal Register on May 22, 1998, at
63 FR 28444) ( C i "

" loint Petition For A Further Service Qrder, STB Service Order No. 1518 (Sub-No. 1)
(STB served July 31, 1998).
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movement »f railcars through Houston, and provided for Joint dispatching of trains in and around
the Houston area."'

ing. In another decision served
December 21, 1998, we addressed the issues that had been raised in the second annual rounc of the
general oversight proceeding. We concluded that the UP/SP merger, though its implementation had
not proceeded operationally as smoothly as we had anticipated, had not thus far caused any
substantial competitive harm, and that there was no need for any adjustment in the general
conditions imposed in connection with the merger to preserve competition. '?

: . ; d 2 Ay
Proceeding. Here, we have considered the issues raised in the rollowing pleadings that were filed in
the third annual round of the general oversight proceeding:" the UP/SP-366 “third annual report on
merger and condition implementation” and the UP/SP-367 confidential appendices, both filed July
1, 1999, by UP; the BNSF-PR-12 “quarterly progress report,” filed July 1, 1999, by BNSF; the
DOT-4 comments filed August 16, 1999, by the United States Department of Transportation

and Rio . W € Railroad a] on d 10
Docket No. 32760 (Sub-No. 26), Decision No. 10 (STB served Dec. 21, 1998) (Houston/Guif

Coast Oversight Dec. No. 10) (this decision effectively terminated the Houston/Gulf Coast oversight

proceeding). UP has indicated that UP, BNSF, and Tex Mex have implemented the “clear route”
condition: “The BNSF-UP joint dispatchers and UP dispatchers who control routes in the Houston
terminal area are authorized to reroute trains from their normal routes whenever operating
conditions warrant. They use this flexibility to enhance the efficiency of overall operations in the
terminal.” UP/SP-366 at 47.

i STB Finance Docket No.

32760 (Sub-No. 21), Decision No. 13 (STB served Dec. 21, 1998) (General Qversight Dec. No,
13).

" In our decision addressing the issues that had been raised in the second annual round of
the general oversight proceeding, we indicated: that UP and BNSF were to include comprehensive
summary presentations in their progress reports due on July 1, 1999; that comments of interested
parties concerning oversight would be due on August 16, 1999; and that any replies to such
comments would be due on September 3, 1999. See General Oversight Dec, No. 13, slip op. at 18.

4
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(DOT); the letter filed August 16, 1999, by The National Industrial Transportation League (NITL);
the comments filed August 16, 1999, by the California Public Utilities Commission (CPUC); the
UP/SP-368 reply filed September 3, 1999; and the BNSF-8 reply filed September 3, 1999. The
matters discussed in these pleadings are summarized in Appendix A.

DISCUSSION AIND CONCLUSIONS

OVERVIEW. The pleadings submitted in the third annual round of the general oversight
proceeding reflect that the service crisis is over,' and that the merger is producing benefits for the
shipping public (i.e., better service and lower rates). There is no evidence that the merger has
produced any competitive problems."*

UP has submitted ample and unrebutted evidence to demonstrate that it has overcome its
service problems.'® UP reports that its service “has recovered fully and continues to improve,” and
all of the information available to us confirms that analysis. Moreover, all indications are that both
the UP/SP merger and the competitive conditions we imposed in UP/SP Merger are continuing to
strengthen competition for railroad transportation in the West. Despite the participation of hundreds
of shippers throughout the merger process and in our follow-up proceedings, no shipper has
appeared here to even allege that this merger has resulted in any competitive harm. It appears that
the merger is continuing to produce competitive benefits and improved service, and this assessment
is shared by DOT. UP has submitted numerous examples to demonstrate new single-line service and
shorter routings.'” Equipment supply has improved, and switching charges have been reduced by an
aggregate amount of $85 million during the first 3 post-merger years.

UP has made significant progress in merger implementation during the past year. It has
successfully installed its Transportation Control System (TCS) and other support systems. It has
continued to resolve issues necessary to the integration of its workforces. It has made substantial

" NITL, in its letter, states that “[r]eports from League members clearly indicate that the
service problems experienced by the UP during 1997-98 have abated.”

'* DOT, in its comments, states that “[r]ail service appears to have returned to normal
levels” and that “competition between BNSF and UP/SP still seems to be vigorous.” It concludes
that “[iJmplementation of the merger thus appears 1o be proceeding satisfactorily” and that “it is not
now necessary to revisit the cenditions imposed by the STB.” DOT-4 at 3-7.

' UP/SP-366 at 2.

"7 UP notes that the merger has made possible backhauls, triangulation, and more efficient
equipment repositioning, which in turn have allowed UP to provide its shippers with more
competitive rates and service.
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progress in consolidating and improving terminals and yards. Most notably, it has totally rebuilt
Roseville Yard in Northemn California. With guidance from the Federal Railroad Administration
(FRA "IP has enhanced the safety of the merged system’s operations; DOT has expressed

saii. . on with UP’s greatly improved safety record during this past year. UP has undertaken or
co ed merger-related capital investments, and indicates that, by the end of 1999, it will have
spei , in the 3-year 1997-1999 period, more than $1 billion on such improvements. See UP/SP-366
at 28.

The 2-to-1 shippers have continued to benefit bath from access to BNSF resulting from our
merger conditions'® and from the rate and service initiztives UP has had to undertake to meet BNSF
competition."” BNSF concurs that it has continued its eforts to provide reliable, dependable, and
consistent service over the UP/SP trackage rights lines. This business has continued to grow
steadily, and many shippers have benefitted from new merger-related access to BNSF, which we
predicted would become a more vigorous competitor than the financially distressed SP. BNSF notes
that it continues to be effective in marketing its services over the UP/SP trackage rights lines.
Although BNSF has raised specific issues concerning UP’s conduct towards it in terms of carrying
out the merger conditions, these objections, which we discuss further below, do not detract from the
overall merger implementation picture, which continues to be extremely positive.

ISSUES RAISED BY BNSF. The various issues raised by BNSF continue to involve
issue-specific disputes that BNSF and UP ought to be able to resolve on their own, on a case by case
basis, without our intervention.?

'* UP has submitted many examples of traffic handled by BNSF pursuant to our merger
conditions. See UP/SP-367.

' UP has submitted numerous examples of rate and service initiatives it has had to
undertake to retain or regain 2-to-1 traffic. See UP/SP-367.

** We have explained that arbitration is preferable for the resolution of disputed factual
matters where the parties have agreed in advance to pursue that approach, as under the BNSF
agreement, and that an administrative proceeding before us should be limited to the resolution of

i Finance Docket No. 32760, Decision No. 86
(STB served July 12, 1999) (Merger Dec. No. 86), slip op. at 3, 4 and 6. Furthermore, as we stated
last year regarding the competitive relationship between the two carriers: “If for some reason BNSF
continues to have complaints, however, and wants us to intervene, it should submit pleadings:
(continued...)
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ISSUES RAISED BY CPUC. In UP/SP Merger, we imposed a 5-year oversight condition
so that we could ensure that the remedial conditions we had imposed upon the merger would
ameliorate any anticompetitive impacts that an unconditioned merger might have produced. CPUC
alleges adverse impacts in three areas discussed below. Because the merger has not produced these
adverse impacts, we will deny CPUC’s requests for relief.

The Interstate 5 Corridor. CPUC contends that, unless we grant BNSF trackage rights over
UP between Marysville, CA, and Eugene, OR (or impose some similar remedy), there will continue
to be, in the Interstate 5 (I-5) Corridor, a flawed type of north-south rai! competition because UP’s |-
5 Corridor route will continue to be superior to BNSF’s. Prior to the merger, however, there was no
real north-south rail competition, flawed or otherwise, in the I-5 Corridor. Rail competition in the I-
5 Corridor has not been weakened by the merger; rather, rail competition in the I-5 Corridor was
created by the merger. See UP/SP Merger, 1 S.T.B. at 565 (“The merger and BNSF agreement will
create both a UP/SP through route and a BNSF through route in the I-5 Corridor, offering new rail
options to shippers and a competitive alternative to water and truck transportation.”). UP has
explained that it “granted BNSF those concessions [in the I-5 Corridor] not to resolve any loss of
competition as a result of the UP/SP merger, but as a Quid pro quo in the negotiations between
BNSFand UP...." UP/SP-368 at 9. Although the merger’s procompetitive impact in the I-5
Corridor may not be as beneficia! as CPUC might have preferred, the merger has not had an adverse
impact in the I-5 Corridor.

The Calexico/Mexicali Border Crossing. CPUC contends that the public interest would be

served if UP were required to improve the Niland-Calexico line for NAFTA rail transportation
purposes.”’ But, the merger has changed nothing other than the line’s ownership: it was an SP line;
itis now a UP line. The merger, therefore, has not had an adverse competitive impact as respects
rail operations at the Calexico/Mexicali border crossing.

The Central Corridor. CPUC contends that pre-merger UP vs. SP competition in the Central
Corridor has not been effectively replicated by post-merger UP vs. BNSF competition, and that we
should therefore begin a process to select another railroad that would be willing to take over the
Central Corridor’s secondary line between Northern California and the Midwest and reinstitute
aggressive competition. Contrary to CPUC’s claims, as discussed further below, we believe that, in

%(...continued)
(1) that demonstrate, with as much evidentiary detail as necessary, the existence of the problems it
alleges, and that further demonstrate that these problems were either created or exacerbated by the
merger; (2) that set forth, at length, the precise remedies it would have us impose; and (3) that
explain, with as much detail as circumstances require, why it is tnat the desired remedies are

necessary.” General Oversight Dec. No. 13, slip op. at 10 n.34.

' The North American Free Trade Agreement is commonly referred to as NAFTA.
7
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the Central Corridor, pre-merger UP vs. SP competition pias been effectively replicated by post-
merger UP vs. BNSF competition.

(1) CPUC claims that BNSF’s Central Corridor market share is substantially less than UP’s.
We have previously noted: that BNSF’s market share is not the decisive criterion by which to judge
the degree to which BNSF replicates the competition that would otherwise have been lost through
the merger; that, although BNSF must have sufficient Central Corridor traffic to sustain servicc
levels that will allow it to be a realistic choice for shippers, its Central Corridor traffic level can be
far less than that of an independent SP; and that the most important indicator of the impact of
BNSF’s Central Corridor trackage rights is the effect that BNSF’s presence in the market has on the
rates offered by UP. See i isi slip op. at 5. All indications are that
BNSF’s presence in the Central Corridor has required UP to compete vigorously for BNSF-
accessible traffic requiring the use of that corridor. See UP/SP-367 (examples, many of which
involve the Central Corridor, of benefits to shippers where UP has retained or regained 2-to-1 traffic
in competition against BNSF).

(2) CPUC claims that most of BNSF’s California-Midwest traffic, and almost all of BNSF’s
California-Midwest intermodal traffic, continues to be routed via BNSF’s Southern Corridor route
(which BNSF refers to as its “Transcon Route™).? As UP has observed: “CPUC offers no plausible
explanation why BNSF’s routing choice for Northern California-Midwest ove.head shipments
should be of any concem to shippers or to the State of California. If shippers are receiving
competitive service and rates, routing of overhead traffic has no impact on the public interest. As a
general matter, we should not be in the business of making railroad operating decisions.” See
UP/SP-368 at 7.

(3) CPUC claims tizat BNSF’s 1999 Central Corridor traffic levels have not kept pace with
BNSF's 1998 Central Corridor traffic levels. But BNSF has explained that, in 1998, it “handled a
one-time spot movement of coal for Utah Railway from Sierra Pacific Power at Valmy, NV, which
temporarily increased BNSF’s volumes on the Central Corridor.” See BNSF-8 at 5 n.3.

(4) CPUC claims that, although BNSF had previously indicated an intent to use its own
crews west of Salt Lake City, BNSF has not yet begun to, and apparently no longer intends to, do so.
BNSF has explained that UP crews are used to handling BNSF trains (with BNSF power) for certain
of its Central Corridor trackage rights movements west of Provo, UT, that it has recently chosen to
replace UP crews with BNSF crews for trains operating over the former SP route from Stockton and
Roseville, CA, through Reno/Sparks, NV, and that “the rerouting of trains over the Transcon Route
and the relief of congestion on the UP lines have made it unnecessary for BNSF to use its own crews
on the Central Corridor.” See BNSF-8 at 6 n.4.

* BNSF’s Southern Corridor route is generally regarded as superior to any conceivable
Central Corridor route, particularly for intermodal traffic.

8
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(5) CPUC claims that BNSF has further minimized the use of its own crews in the Central
Corridor by hiring the Utah Railway Company (URC) to switch cars and gather traffic for BNSF.
As BNSF explains: “The combination of BNSF roadhaul service and Utah Railway pickup and
delivery provides Utah customers with a viable, competitive service option.” See BNSF-8 at 9.

(6) CPUC claims that California shippers have not benefitted from the lower rates that strong
Central Corridor competition would produce. This assertion is unsupported. There is no evidence
on this record that the merger has resulted in any rate increases for California shippers, and there is
no reason to believe that any shipper’s rates would be reduced if BNSF were to shift traffic from its
highly efficient Southern Corridor route to a less efficient Central Corridor route.

(7) CPUC claims that, because BNSF is not participating to any degree in the movement
through the Central Corridor of container shipments from the Port of Oakland, that port (the nation’s
fourth largest container port) has become less attractive as a West Coast point of entry. This
assertion is unsupported; there is no evidence that the Port of Oakland shares this concem, or that the
Port of Oakland has actually become less attractive as a point of entry. In addition, this assertion
overlooks the fact that, prior to the merger, SP routed most of its Oakland traffic via its own more
efficient Southern Corridor route (and not via its less efficient Central Corridor route). As the Port
of Oakland has itself explained: “It is, and always has been our understanding that BNSF trackage
rights over the Central [C]orridor could not be used as a route to serve double-stack intermodal
markets in and out of the Bay Area. This is because restricted tunnel clearances on the route make it
impossible for BNSF to provide double-stack service. . .. We believe that the existing BNSF route
out of Northen California through Barstow already provides excellent transit times.”® CPUC
claims that, as a practical matter, BNSF will never use its Central Corridor trackage rights to haul
double-stack intermodal containers from/to the Port of OQakland. This may well be true, but, as we
have already noted, the important point is that BNSF will be handling this traffic (via its more
efficient Southern Corridor route).

(8) CPUC claims that, once UP has enlarged the tunnels on the Donner Summit route,
portions of the Feather River Canyon route will become ripe for abandonment. The anticipated
abandonments are highly unlikely,? and, in any event, our jurisdiction as respects abandonments
will allow us to deal with this matter if and when an abandonment is ever proposed.

P See BNSF-8, Attachment 2 (letter dated June 30, 1998, from Mr. Raymond A. Boyle,
Director of Maritime, Port of Oakland, to Mr. Ronald Ross, Western Governor’s Association).
Also, BNSF states that the Port of Oakland recently informed BNSF that the Port’s position remains
the same. See BNSF-8 at 11 n.6.

# See BNSF-8 at 15-17.
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GENERAL OVERSIGHT CONTINUED. The fourth annual round of the general
oversight proceeding will be conducted in mid-2000, in accordance with the schedule indicated
below.

This action will not significantly affect either the quality of the human environment or the
conservation of energy resources.

It is ordered:

1. The requests for relief urged by CPUC are denied.

2. UP and BNSF shall continue to report quarterly, with comprehensive summary
presentations included in their progress reports due on July 3, 2000. UP and BNSF shall make their
100% traffic waybill tapes available by July 17, 2000.

3. Comments of interested parties concerning oversight will be due on August 18, 2000.

4. Replies will be due on September 5, 2000.

5. This decision is effective on the date of service.

By the Board, Chairman Morgan, Vice Chairman Clyburn, and Commissioner Burkes.

Vemon A. Williams
Secretary
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APPENDIX A: SUMMARY OF PLEADINGS

THE UP/SP-366 REPORT. The evidence, UP argues, demonstrates that UP has overcome
the service crisis,”® and that both the UP/SP raerger and the competitive conditions we imposed in
UP/SP Merger have strengthened, and are continuing to strengthen, transport competition in the
West. UP contends, in particular: that the merger is continuing to pruduce competitive benefits in
the form of single-line service and shorter routings,” improved equipment supply,”’ and reduced
switch charges;™ and that 2-to-1 shippers have continued to benefit both from access to BNSF?® and
from the rate and service initiatives UP has had to undertake to meet BNSF competition.’® UP
further contends that the merger has not had adverse competitive effects on 3-to-2 traffic or on
shippers of Utah and Colorado coal, Gulf Coast chemicals, or grain.”!

THE BNSF-PR-12 REFORT. BNSF contends: that it has continued its efforts to provide
reliable, dependable, and consistent service over the UP/SP trackage rights lines; that its capabilities

—

* UP insists that its service “has recovered fully and continues to improve.” UP/SP-366 at

2 UP has submitted numerous examples to demonstrate that single-line service and shorter
routings made possible by the merger have brought shippers lower rates and better service. See
UP/SP-367.

? UP claims that, among other things, the UP/SP merger has opened up numerous
opportunities for backhauls, triangulation, and more efficient equipment repositioning, which in turn
have allowed UP to provide its shippers with more competitive rates and service.

?* UP estimates that the elimination and reduction of switching charges that were produced
by the merger and the merger-related settlement agreements will amount to some $85 million during
the first 3 post-merger years. UP/SP-366 at 53.

* UP has submitted numerous examples of traffic handled by BNSF pursuant to the

canditions imposed in UP/SP Merger. See UP/SP-367.

¥ UP has submitted numerous examples of rate and service initiatives it has had to
undertake to retain or regain 2-to-1 traffic. See UP/SP-367.

*' The UP/SP-366 report also provides an update on merger implementation. UP claims
that it has made progress during the past year: in installing its Transportation Control System (TCS)
and other support systems; in integrating workforces; in consolidating and improving terminals and
yards; in enhancing the safety of the merged system’s operations; and in pursuing merger-related
capital investments (UP indicates that, by the end of 1999, it will have made, in the 3-year 1997-
1999 period, more than $1 billion in merger-related capital investments, see UP/SP-356 at 28).

11
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and business have continued to grow steadily; 2:.d that, as a result, many shippers have benefitted
from new merger-related access to BNSF. BNSF adds: that it continues to be effective in marketing
its services over the UP/SP trackage vighs lines; that its traffic volumes over these lines have
continued tc grow;*? and that it remains committed to securing new business from new customers
and additional business from existing customers.

BNSF raises four issues relating to its operations over the UP/SP trackage rights lines. See
BNSF-PR-12 at 21-25.

. . BNSF claims that, on a number of occasions,
UP has applied the terms of various operating and other agreements in ways inconsistent with full
competition by BNSF under the conditions imposed in UP/SP Merger.

BNSF has specified four such occasions. (a) BNSF claims that, in the Central Corridor,
although U? is obligated to provide sufficient crews to BNSF, it has been UP’s practice to crew its
own trains first.>* (b) BNSF claims that, on the Baytown Branch, although BNSF has the right to

» See BNSF-PR-12, Attachment 2 (this attachment reflects, for the 29-month period
beginning January 1997 and ending May 1999, the total BNSF loaded units on the UP/SP lines to
which BNSF received access in connection with the merger). See also BNSF-PR-12, Attachments 3
to 12 (these attachments reflect, for that same 29-month period, the total BNSF loaded units for each
of the major traffic lanes to which BNSF received access in connection with the merger).

" BNSF has also mentioned two other issues. (i) BNSF indicates that certain “data issues”
have arisen in connection with a new operating plan agreed upon by BNSF and UP respecting
service to BNSF-accessible customers on the former SP Baytown and Cedar Bayou Branches
between Dayton, TX, and Baytown, TX. These data issues, BNSF continues, have occurred
because certain shippers have released cars for plastic storage without billing, and because UP has
stored such cars intended for BNSF in remote storage-in-transit (SIT) facilities not directly
accessible to BNSF. BNSF concedes, however, that these data issues have impacted both UP and
BNSF, and that both carriers have generally been able to work through the problems caused by these
data issues. See BNSF-PR-12 at 10-11. (i1) Another issue mentioned by BNSF involves BNSF’s
claim that it has a right to access a Four Star Sugar Co. facility constructed in 1998 in El Paso, TX.
See BNSF-PR-12 at 18 n.2. We addressed this issue in a decision issued a few days after BNSF
filed its BNSF-PR-12 repori. S;QMMLQQQ_M UP and BNSF have advised, in their
quarterly progress reports filed October 1, 1999, that, in light of the guidance provided in Merger

UP has agreed that BNSF has access to Four Star Sugar. See UP/SP-369 at 4; BNSF-
PR-13 at 11-12 n.2.

* See BNSF-PR-12 at 21 (lines 11-13). See also BNSF-PR-9 (filed October 1, 1998) at
(continued...)

12




STB Finance Docket No. 32760 (Sub-No. 21)

serve Econorail by UP reciprocal switch, UP has demanded that BNSF commence direct service to
Econorail.** (c) BNSF ciaims that, in early June, UP announced that it would, effective
imediateiy, refuse to allow BNSF to access a track in Eagle Pass designated as a Centralized
Examination Station (CES), which had been used for customs inspection of incoming shipments
when required by United States Customs inspectors. BNSF adds that, although an agreement
respecting the Eagle Pass CES has been reached, UP’s temporary refusal to allow BNSF to use this
facility had a disruptive impact.”® (d) BNSF claims that, in May 1999, UP advised Coastal
Corporation, a 2-to-1 shipper, that, because Coastal was routing outbound asphalt via BNSF, UP
would exercise an option to cancel Coastal’s lease of UP property on which Coastal had located its
asphalt railcar loading racks. BNSF also claims that UP further advised Coastal that the property
lease would be extended if Coastal would retwn the asphalt traffic to UP.”

BNSF insists, in essence, that, in each of the cited instances, the actions taken by UP violated
the terms of the various agreements that BNSF and UP have entered into in connection with the
conditions imposed in UP/SP Merger. BNSF claims that such conduct will make it increasingly
difficult to provide the fully effective competitive service we envisioned when we approved the
UP/SP merger. BNSF adds that it is continuing to work with UP to resolve these matters on a case-
by-case basis, and that it will, in the absence of a successful resolution, pursue its remedies before
the Board cr otherwise.

- . BNSF claims that, on a number of
occasions, UP has “negotiated” with BNSF respecting BNSF s right to access particular shippers by
“delivering messages” through the shippers. BNSF adds: that it has raised this concern with UP
several times; that, however, UP has continued this practice; and that it has been, and remains,
difficult for BNSF to deal with UP on such access issues when UP fails to communicate directly
with BNSF.

3(...continued)
34-35 (more extensive discussion of this asserted practice).

* BNSF contends that a divect service requirement, if applied in other instances, would
impact BNSF's ability to provide competitive service to 2-to-1 shippers. Most rail shippers, BNSF
observes, want to be served by one, not two, rail carriers, due to issues of coordination, potential
downtime while a facility is switched, and record-keeping, and also due to safety issues.

* BNSF insists that it has a right to use the Eagle Pass CES.

*7 BNSF indicates that this issue was resolved in late June when UP agreed to extend the
lease with Coastal and not require Coastal to switch its 2sphalt traffic from BNSF back to UP.
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: - BNSF contends: that, during the past year, BNSF
has continued to use UP haulage to serve customers south of Corpus Christi; that, with the end of the
service crisis, that haulage service has improved, and has enabled BNSF to provide competition to
UP for shippers at Harlingen and Brownsville, and from/to a connection at Matamoros with
Transportacion Ferroviaria Mexicana, S.A. de C.V. (TFM); and that BNSF is monitoring its traffic
levels to determine whether it should commence trackage rights operations between Robstown,
Harlingen, Brownsville, and Matamoros. BNSF adds: thai The Brownsville & Rio Grande
International Railroad (BRGI) and BNSF remain concerned about the impacts that construction of
the Port of Brownsville rail bypass will have on the routing of BNSF’s trains; and that BRG] and
BNSF are closely following the project so that any adverse impacts can be avoided or minimized.

Issue #4: Sacramento. BNSF claims: that the recent reopening, by UP, of Roseville Yard®
did not improve service for shippers electing to route via BNSF from/to the Sacramento area,
including those on the Central California Traction Company (CCT)" in the Lodi and
Fruitridge/Polk area; that, because of the elimination of switching capacity on UP at Sacramento
following the Roseville Yard reopening, cars from these shippers were sporadically moved by UP
through Roseville, adding days and inconsistencies to transit times in conjunction with BNSF; and
that, starting in mid-Jjune, BNSF has been able to improve its service by operating its Stockton-
Sacramento local entirely on the former SP route between those points (BNSF indicates that the
prior operation used both the UP and SP routes). BNSF adds: that it “notes, and has handled for
resolution on a shipment-specific basis with UP, the continuing sporadic movement of BNSF
shipments through Roseville,” BNSF-PR-12 at 24; and that it met with UP at the end of June to
discuss these matteis and to propose alternative interchange plans with UP to fully eliminate the
unnecessary looping of BNSF Sacramento, Polk, and Fruitridge traffic through the reopened
Roseville Yard.

THE DOT-4 COMMENTS. DOT's comments address three issues: the safety of UP rail
operations; the adequacy of UP service levels; and the state of intramodal rail competition.

Issue #1: Safety. DOT contends that. over the past year, there has been a substantial
improvement in safety on UP, and that, under the auspices of the FRA Safety Assurance and
Compliance Program (SACP), a strorig partnership dedicated to improving safety has been formed
by UP, its unions, and FRA. Considerable progress, DOT claims, has already been made: only one
employee fatality, DOT notes, occurred during the year 1998 as a result of train accidents or
incidents, compared with nine such fatalities during the year 1997. DOT cites, among other thinrs:
the efforts UP has made to eliminate safety problems resulting from fatigue, including the hiring of
3,917 new employees into the Train Egine and Yard ranks during 1998, the establishment o

* See UP/SP-366 at 12-17 (Roseville Yard is now known as the Jerry R. Davis Yard).

* CCT is a UP-controlled switching railroad. See UP/SP Merger, 1 S.T.B. at 255.
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training and education programs to combat problems stemming from fatigue, and the adoption of
agreeinents to improve accommodations for away-from-home employees;** the steps UP has taken to
reduce dispatcher workload, including the adjustment of workloads, the establishment of a
dispatching center in Spring, TX, the creation of additional dispatcher positions, and the hiring of
114 new disgatchers in 1998; and the progress that UP has made toward improving signal
reliability, safety training, and policies relating to maintenance-of-way personnel. DOT adds that,
although UP no longer presents a singular safety concemn to FRA, FRA will continue to monitor the
safety of UP rail operations.

Issue #2: Service. DOT contends that UP rail service has returned to normal levels.

Issue #3: Competition. DOT contends that all indications thus far are that the conditions we
imposed in UP/SP Merger have maintained intramodal rail competition. There is today, DOT
advises, vigorous competition between UP and BNSF.

Conclusion. DOT contends that implementation of the merger appears to be proceeding
satisfactorily, and that, given this circumstance, no significant modifications to the applicable
conditions are now warranted. DOT adds, however, that we should continue this oversight
proceeding for the entire S-year period originally contemplated.

THE NITL LETTER. NITL concedes that the service problems experienced by UP during
1997-1998 have abated, and that BNSF s traffic over the trackage rights lines has grown since the
merger was approved. NITL contends, however, that it is not yet possible to conclude that BNSF
has been able to replicate completely and permanently the rail-to-rail competition that existed

pre-merger. NITL therefore argues that oversight should be continued. NITL also asks that we
continue to require UP and BNSF to file quartzrly and annual reports, and that we instruct our staff
to continue to analyze whether there is effective rail competition in the region affected by the
merger.

THE CPUC COMMENTS. CPUC's comments address three issues: the Central
Corridor; the I-5 Corridor; and the Calexico/Mexicali border crossing.

Issue #1: The Central Comidor. CPUC argues that, in the Central Corridor, pre-merger UP

vs. SP competition has not been effectively replicated by post-merger UP vs. BNSF competition.
CPUC, which contends that BNSF has done little with its Central Corridor trackage rights, notes:
that the vast bulk of BNSF's California-Midwest traffic continues to be routed via BNSF’s heavily
traveled double-tracked Southern Corridor route; that BNSF has only an approximately 5% share of
Central Corridor traffic moving between Northern Calif s¢nia, on the one hand, and, on the other

“ DOT indicates that UP is now the only major railroad with a system-wide policy that
provides train crews with guaranteed time off.
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hand, Utah and points east of Utah;*' that BNSF’s 1999 Central Corridor traffic levels have not even
kept pace with BNSF’s 1998 Central Corridor traffic levels;* that, as regards Central Corridor
traffic from/to California, BNSF crews handle such traffic only east of Salt Lake City (west of Salt
Lake City, BNSF trains are manned by UP crews);* and that BNSF has further minimized the use
of its own crews in the Central Corridor by hiring the Utah Railway Company (URC) to switch cars
and gather traffic for BNSF. CPUC insists that, today, UP dominates the Central Corridor; BNSF,
CPUC claims, is providing only token competition.

CPUC claims that *y¢ lack of competition in the Central Corridor has already had a negative
impact. CPUC contends that California shippers, receivers, and the public are not benefiting from
the lower rates that strong Central Corridor competition would produce. CPUC further contends
that, because BNSF is not participating to any degree in the movement through the Central Corridor
of container shipments from the Port of Oakland, that port (the nation’s fourth largest container port)
has become less attractive as a West Coast point of entry.

CPUC further claims that the lack of competition in the Central Corridor is likely to have an
even greater negative impact in the future. CPUC contends: that, although UP now controls both
Central Corridor routes, UP itself does not need both routes;* that, when the current project to
enlarge the tunnels on the Donner Summit route is completed, UP is likely to favor that route; and
that, when this happens, portions of the Feather River Canyon route will become ripe for
abandonment. CPUC further contends: that BNSF, which has only trackage rights on the Feather
River Canyon route, will have little reason to invest in that route; and that, under the terms of the
BNSF agreement, BNSF will have a disincentive to use the Donner Summit route for double-stack

! CPUC adds that intermodal shipments by BNSF through the Central Corridor are
virtually nonexistent.

“ CPUC observes that, during the first 5 months of 1999, BNSF handled 3,250 fewer
loaded units in the Central Corridor than it had handled during the first 5 months of 1998. See
BNSF-PR-12, Attachment 3.

“ CPUC observes that BNSF had previously indicated an intent to use its own crews west of
Salt Lake City. SSSMW slip op. at 23.n.70 and 25 n.75. CPUC claims,
however, that, at present, BNSF has not yet begun to use its own crews west of Salt Lake City and
apparently no longer intends to do so.

* The focus of CPUC’s interests in this regard appears to be on the portions of the two
Central Corridor routes that lie between Sacramento, CA, and Weso, NV: the Feather River
Canyon route (this is the northern route, which was operated by the pre-merger UP); and the Donner
Summit route (this is the southern route, which was operated by the pre-merger SP).
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intermodal shipments.* CPUC argues, in essence, that, once the Central Corridor has become a
one-route corridor, BNSF will never use its Central Corridor trackage rights to haul double-stack
intermodal containers from/to the Port of Oakland.

CPUC therefore asks that we begin a process to select another railroad that would be willing
to take over the Central Corridor’s secondary line between Northern California and the Midwest and
reinstitute aggressive competition.

- - idor. CPUC argues that, in the I-5 Corridor connecting California
and the Pacific Northwest, UP has a decided advantage over BNSF, because UP’s I-5 Corridor route
is superior to BNSF’s 1-5 Corridor route,* and also because UP’s I-5 Corridor route provides more
direct access from/to more major Pacific Northwest population centers.”” CPUC contends that UP's
advantage shows in a number of ways: in the fact that UP runs some 119 trains a week whereas
BNSF runs only 31 trains a week; in the fact that BNSF's trains are smaller; and in the fact that
BNSF’s trains going from/to California in the I-5 Corridor include few, if any, intermodal
shipments. Intermodal competition in the I-5 Corridor, CPUC claims, is essentially nonexistent:
almost all of the substantial amount of intermodal traffic that moves in that corridor is transported
by UP.

CPUC therefore contends that, in order to intensify BNSF’s presence in the I-5 Corridor and
expand BNSF’s participation in rail traffic west of the Cascades, BNSF should be granted trackage

 CPUC claims that, under the terms of the BNSF agreement, if BNSF were to send
double-stack intermodal traffic via the Donner Summit route it would become liable for paying
one-half the cost of the UP project whereby Donner Summit route tunnels are now being enlarged to
accommodate double-stack containers.

_* CPUC believes that BNSF’s I-5 Corridor route (which CPUC generally refers to as
BNSF’s Inside Gateway route) does not lend itself to the faster delivery times generally required for
intermodal service.

7 CPUC concedes that, in one crucial respect, the situation in the I-5 Corridor is (from
CPUC’s perspective) hetter than the situation in the Central Corridor. In the Central Corridor,
BNSF operates via trackage rights over UP/SP lines. In the -5 Corridor, BNSF owns most, though
not all, of the lines over which it operates (and operates via trackage rights only over relatively short
segments of UP/SP lines). CPUC claims, however, that, even though BNSF has made a substantiz|
investment in improving its I-5 Corridor route, UP still has an advantage vis-a-vis BNSF on account
of the greater circuity involved in routings via BNSF’s I-5 Corridor route.
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rights over UP between Marysville, CA,* and Eugene, OR. CPUC argues that such trackage rights:
would substantially shorten BNSF’s mileages to Portland, OR, Seattle, WA, and Vancouver, BC;
and would thereby help develop a competitive I-5 Corridor intermodal service between points in
California, on the one hand, and, on the other, points in the Pacific Northwest and in Western
Canada. CPUC adds that, without such trackage rights, California will be left with inadequate
north-south rail competition.

g i icali ing. CPUC contends: that, prior to the
merger, the SP line into Calexico (the line runs between Niland and Calexico) was not well
maintained; that, at the time of the merger, CPUC hoped that new (i.c., UP) ownership would bring
capital improvements to the Niland-Calexico line and further develop it for NAFTA trade;* but
that, despite extensive commercial development on both sides of the border, the Niland-Calexico line
remains essentially as it was at the time of the merger. CPUC suggests that the public interest in rail
competition in the California-Mexico border area would be served by a general rehabilitation of
regional rail facilities, including the improvement of the line between Niland and Caiexico® and the
rehabilitation of the line of the San Diego & Imperial Valley Railroad (SDIV).%' Improvement of
the Niland-Calexico line, CPUC adds, could lead to rehabilitation of the SDIV line and other
improvements in the region’s rail facilities. CPUC therefore suggests that UP should improve the
Niland-Calexico line for NAFTA rail transportation purposes.*?

THE UP/SP-368 AND BNSF-8 REPLIES. UP and BNSF contend that we should reject
the requests for relief urged by CPUC.

% Marysville is north of Sacramento.

. See UP/SP Merger, | S.T.B. at 336-37 (CPUC asked that we stress the importance of
developing the Calexico-Mexicali gateway to its fullest potential and that we urge UP/SP eitler to
develop this gateway or to divest it to another carrier).

% CPUC indicates that the line, which runs through Calexico’s central district, could benefit
from a bypass.

51 See UP/SP Merger, 1 S.T.B. at 329 & n.79.

2 CPUC has not actually asked that UP be required to improve the Niland-Calexico line,
although this is apparently what CPUC has in mind.
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WASH DC 20515-0548 US

HONORABLE TODD TIAHRT
HOUSE OF REPRESENTATIVE
WASHINGTON DC 20515-1004 US

HONORABLE GEORGE MILLER

ATT: GARY BLAND

U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-2307 US

HON. ROBERT E ANDREWS
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-3001 US

HONORABLE CHAKA FATTAH
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-3803 US

HONORABLE WILLIAM M (MAC) THORNBERRY

U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-4212 US

HON. HENRY BONILLA
US HOUSE REPRESENTATIVES
WASHINGTON DC 20515-4323 US

MICHAEL D BILLIEL

ANTITRUST DIV, DEPT OF JUSTICE
325 SEVENTH ST NW STE 500
WASHINGTON DC 7530 US




SERVICE LIST FOR: 30-nov-1999 STB FD 32760 21

UNION PZ_LFIC CORPORATION, UNION PAC

PAUL SAMUEL SMITH

US DEPARTMENT OF TRANSPORTATION

400 SEVENTH STREET SW, ROOM 4102 C-30
WASHINGTON DC 20590 US

ROSALIND KNAPP
400 SEVENTH ST SW
WASHINGTON DC 20590 US

WILLIAM W WHITEHURST JR

W W WHITEHURST & ASSOCIATES INC
12421 HAPPY HCLLOW ROAD
COCKEYSVILLE MD 21030-1711 US

KENNETH E SIEGEL

AMERICAN TRUCKING ASSOC INC
2200 MILL ROAD

ALEXANDRIA VA 22314-4677 US

ROBERT PUGH
GEORGIA-PACIFIC CORP

PO BOX 105605

133 PEACHTREE ST NE
ATLANTA GA 30348-5605 US

JAMES L BELCHER

EASTMAN CHEEMICAL COMPANY
PO BOX 431

KINGSPORT TN 37662 US

DANTEZL R ELLIOTT & & 1

ASST GENERAL COUNSEL UNITED TRANSPORTATION UN
14600 DETROIT AVENUE

CLEVELAND OH 44107-4250 US

HON. FRANK O'BANNON
GOVERNOR STATE OF INDIANA
STATE CAPITOL
INDIANAPOLIS IN 46204 US

RICHARD E. WEICKER

BURLINGTON NORTHERN SANTA FE CORPORATION
1700 EAST GOLI' ROAD, 6TH FLOOR
SCHAUMBURG IL 60173 US

SIDNEY L. STRICKLAND, JR.

THE BURLINGTON NORTHERN SANTA FE CORPORATION
1700 EAST GOLF ROAD

SCHAUMBURG IL 60173 US

MAYOR WILLIAM WLRIDLING
1165 SOUTH WATER STREET
WILMINGTON IL 60481 US

JOSEPH R. POMPONIC
FEDERAL RAILROAD ADMIN.
400 7TH ST SW RCC-20
WASHINGTON DC 20590 US

MITCHELL M. KRAUS

TRANSPORTATION -COMMUNICATIONS INTERNATIONAL
3 RESEARCH PLACE

ROCKVILLE MD 20850 US

THOMAS E SCHICK

CHEMICAL MANUF ASSOC
1300 WILSON BOULEVARD
ARLINGTON VA 22209 US

GEORGE A ANDERSON
BARECO PRODUCTS

P O BOX 1031.

148 EAST MAIN STREET
ROCK HILL SC 29730 US

NORMAN LANGBERG
DIR OF LOGISTICS,
PO BOX 740075

55 PARK PL 15TH FLOOR
ATLANTA GA 30374 US

PAPER

CHARLES E MCHUGH
INTERNAT(ONAL PAPER COMPANY
6400 POPLAR AVENUE

MEMPHIS TN 38197 US

RICHARD E KERTH

CHAMPION INTERNATIONAL CORPORATION
101 KNIGHTSBRIDGE DRIVE

HAMILTON CH 45020-0001 US

HON MARC RACICOT

GOVERNOR STATE OF MONTANA
STATE CAPITOL

HELENA MT 59620 US

JEFFREY R. MORELAND

THE BURLINGTON NORTHERN SANTA FE CORPORATION
1700 EAST GOLF ROAD

SCHAUMBURG IL 60173 US

GORDON D GUSTAFSON
935 WEST 175TH ST
HOMEWOOD IL 60430-2028 US

MAYOR JOHN P JENKINS
P O BOX 213
TOWANDA IL 61776 US

11/30/1999
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JOHN P JENKINS
P O BOX 213
TOWANDA 1L 61776 US

MERRILL L TRAVIS

ILLINOIS DEPT OF TRANSPORTATION
2300 S DIRKSEN PARKWAY RM 302
SPRINGFIELD IL 62764 US

ROBERT K DREILING

KANSAS CITY SOUTHERN RWY CO.
114 WEST 11TH STREET

KANSAS CITY MO 64105 US

NORMAN G MANLEY

CITY ATTORNEY, ANOVER CITY HALL
909 NORTL ANDOVER ROAD

ANDOVER KS 67002 US

ROBERT K GLYNN

HOISINGTON CHAM OF COMM

123 NORTH MAIN STREET
HOISINGTON KS 67544-2594 US

LOUISE A. RINN

UNION PACIFIC RR CO.

1416 DODGE STREET RCOM 830
OMAHA NE 68179 US

HON JOHN SIRACUSA
8905 HIGHWAY 90 E
MORGAN CITY LA 70380 US

NANCY C WEASE
CERTAINTEED CORPORATION
PO BOX 253

SULPHUR LA 70664 US

MAYOR FRANK A FOGLEMAN
14 MILITARY ROAD
MARION AR 72364 US

TONY BENWAY

CITGO PETROLEUM CORP
PO BOX 40

TULSA OK 74102 US

WRENNIE LOVE

P O BOX 8138005
1601 W LBJ FREEWAY
DALLAS TX 75234 US

JAMES SCOTT

JEFFERSON SMURFIT CORP
PO BOX 2276

401 ALTON STREET
ALTON IL 62002-2276 US

CHARLES ARDEN MENNELL,
LACKLAND WESTERN RR CO
4712 REAVIS BARRACKS ROAD
ST LOUIS MO 63123-7421 US

PRESIDENT

JEFF BRIDGES

CITY OF ANDOVER

P. 0. BOX 295
ANDOVER KS 67002 US

JUNIOR STRECKER, CHAIRMAN

MOUNTAIN-PLAINS COMMUNITIES & SHIPPERS COALIT
123 NORTH MAJIN ST

HOISINGTON KS 67544 US

TERRY J VOSS - VICE PRESIDENT
AG PROCESSING, INC.

PO BOX 2047

OMAHA NE 68103-2047 US

HONORABLE E. BENJAMIN NELSON
GOV., STATE OF NEBRASKA

P O BOX 54848

LINCOLN NE 68509 US

GEORGETTE M DUGAS
SUPREME RICE MILL INC
PO BOX 490

CROWLEY LA 70527 US

MAYOR JERRY TAYLOR
200 EAST EIGHTH AVENUE
PINE BLUFF AR 71601 US

JOHN TRAUGH

P O BOX 652

14 MILITARY RD
MARION AR 72364 US

MIKE SPAHIS

FINA OIL & CHEMICAL CO.
6000 LEGACY DRIVE
PLANO, TX 75024-3601 US

MICHAEL E ROPER

BURLINGTON NORTHERN SANTA FE CORPORATION
3017 LOU MENK DRIVE

FT WORTH TX 76131 US

11/30/1999
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JIM C KOLLAER

GREATER HOUSTON PARTNERSHIP
1200 SMITH STE 700

HOUSTON TX 77002-4309 US

DAVID PARKIN
HUNTSMAN CORP
3040 POST OAK BLVD
HOUSTON TX 77056 US

JAMES J HALL

CONDEA VISTA COMPANY

900 THREADNEEDLE

HOUSTON TX 77079-2990 US

BRIAN P FELKER

SHELL CHEMICAL COMPANY

P O BOX 2463

HOUSTON TX 77252-2463 US

ERIC W. TIBBETTS

P O BOX 3766

1301 MCKINNEY ST
HOUSTON TX 77253 US

STEVE M COULTER

EXXON COMPANY USA

PO BOX 3272

HOUSTON TX 77253-3272 US

JOHN P. LARUE, EXECUTIVE DIRECTOR
THE PORT OF CORPUS CHRISTI

P O BOX 1541

222 POWER STREET

CORPUS CHRISTI TX 78403 US

JERRY L. MARTIN, DIRECTOR RAIL DIV.
RR COMM OF TEXAS

P O BOX 12967

1701 N CONGRESS

AUSTIN TX 78711 US

CAROLE KEETON RYLANDER

RAILROAD COMMISSION OF TEXAS
POB 12967

AUSTIN TX 78711-2967 US

BARRY JOHNSON, SENIOR ENGINEER
SOUTHWESTERN PUBLIC SERVICE COMPANY
P. O. BOX 1261

AMARILLO TX 79170 US

HON ROY ROMER
GOVERNOR

136 STATE CAPITOL
DENVER CO 80203 US

EDWIN E VIGNEAUX

REAGENT CHEMICAL & RESEARCH INC
1300 POST OAK BLVD CTE 680
HOUSTON TX 77056 US

PETER VAN ETTEN

AXIS INTL

650 N SAM HOUSTON PKWY EAST STE 520
HOUSTON TX 77060 US

CHARLES P HALVORSON
LYONDELL-CITCO REFINING CO LTD
P O BOX 4454

HOUSTON TX 77210-4454 US

MICHAEL P. FERRO

MILLENNIUM PETROCHEMICALS, INC.
P O BOX 2583

1221 MCKINNEY STREET SUITE 1600
HOUSTON TX 77252-2583 US

THOMAS B CAMPBELL JR
PO BOX 3272
HOUSTON TX 77253 US

M L MCCLINTOCK

PO BOX 667

1215 MAIN

PORT NECHES TX 77651 US

CRAIG ELKINS

BROWNSVILLE NAV DIST LESSEE ASSOC
PO BOX 5808

BROWNSVILLE TX " 8523 US

REBECCA FISHER

ASST ATTY GENERAL

PO BOX 12548

AUSTIN TX 78711-2548 US

DONALD T CHEATHAM
10220-E METROPOLITAN DR
AUSTIN TX 78758 US

RICHARD J ELSTON

CYPRUS AMAX COAL COMPANY
9100 EAST MINERAL CIRCLE
ENGLEWOOD CO 80112 US

HON JACK TAYLOR
STATE CAPITOL ROOM 271
DENVER CO 80203 US

11/30/1999
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MAYOR LEO A PANDO

OFFICE OF THE MAYOR

2101 O'NEIL AVENUE SUITE 310
CHEYENNE WY 82001 US

HON VINCENT PICARD
213 STATE CAPITOL
CHEYENE WY 82002 US

F MARK HANSEN
404 EAST 4500 SOUTH SUITE B-34
SALT LAKE CITY UT 84107 US

CARL E. KINGSTON

RAILCO, INC.

3212 SOUTH STATE STREET
SALT LAKE CITY UT 84115 US

JACK TEVLIN
200 WEST WASHINGTON STREET
PHOENIX AZ 85003 US

CHARLES W CARRY
PO BOX 4998
WHITTIER CA 90607-4998 US

RAYMOND A BOYLE

PORT OF OAKLAND

530 WATER STREET-JACK LONDON SQUARE
OAKLAND CA 94606-2064 US

TUCK WILSON
710 NE HOLLADAY STREET
PORTLAND OR 97232 US

CLAUDIA L. HOWELLS
OREGON DEPARTMENT OF TRANSPORTATION

555 13TH STREET N E MILL CREEK OFFICE BLDG

SALEM OR 97310-1333 US

Records: 215

HON. JIM GERINGER
GOVERNOR

STATE CAPITOL BUILDING
CHEYENNE WY 82002 US

HON GUY E CAMERON
213 STATE CAPITOL
CHEYENNE WY 82008 US

HONORABLE MICHAEL O. LEAVITT

ATTN: ROBIN L. RIGGS, GC TO GOVERNOR
210 STATE CAPITOL

SALT LAKE CITY UT 84114 US

RALPH RUPP
PO BOX 2500
PROVO UT 84603 US

HON BOB MILLER
GOVERNOR

STATE OF NEVADA

CARSON CITY NV 89710 US

JAMES T QUINN

CALIFORNIA PUBLIC UTILITIES COMMISSION
505 VAN NESS AVENUE

SAN FRANCISCO CA 94102-3298 US

TIM DECOITO

BIG VALLEY LUMBER COMPANY
P O BOX 617

BIEBER CA 96009 US

HONORABLE JOHN KITZHABER
GOVERNOR COF OREGON
STATE CAPITOL

SALEM OR 97310-0370 US

‘11/30/1999
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SERVICE DATE - JANUARY 4, 1999
SURFACE TRANSPORTATION BOARD
STB Finance Docket No. 32760 (Sub-No. 21)

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY - CONTROL AND MERGER -
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP., AND THE DENVER AND RIO GRANDE
WESTERN RAILWAY COMPANY
[GENERAL OVERSIGHT]

Decision No. 14

December 31, 1998

NOTICE TO THE PARTIES:

Decision No. 13 served Late Release December 21, 1998, contained certain typographical
errors, as reflected on the attached Errata -~;Please make corrections to your copies.

% i il J s

Vermnon A. Williams
Secretary




ERRATA SHEET
1. Page 5, line 7, insert “(CIC)” after “Corporation”.

2. Page 8, line 4 of the second fuli paragraph, delete “from” after “notwithstanding”; line 2 of
footnote 31, change “2-1" to “2-to-1".

3. Page 27, line 4 of footnote 87, change “Dec. 18" to “Dec. 11".

4. Page 31, line 2 of the first full paragraph, insert a comma after “(near New Braunfels, TX)”.

5. Page 45, line 9, change “itself” to “themselves”.
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ROBERT H BAXTER

UNION CARBIDE CORPORATION
39 OLD RIDGEBURY ROAD
DANBURY CT 06817-0001 US

BURUNDA PRINCE-JONES

ROHM AND HASS CO

INDEPENDENCE MALL WEST
PHILADELPHIA PA 19106-2399 US

MARTIN W BERCOVICI

KELLER & HECKMAN, LLP

1007 G ST NW SUITE 500 WEST
WASHINGTON DC 20001 US

DONALD F GRIFFIN

BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYES

10 G STREEY NE STE 460
WASHINGTON DC 20002 US

TED P GERARDEN

DONELAN CLEARY WOOD & MASER O C
1100 NEW YORK AVENUE NW SUITE 750
WASHINGTON DC 20005 US

PAUL H LAMBOLEY
1350 EYE STREET, N.W., STE 200
WASHINGTON DC 20005-3324 US

THOMAS W WILCOX

DONELAN CLEARY WOOD & MASER P C
1100 NEW YORK AVENUE NW STE 200
WASHINGTON DC 20005-3934 US

JOHN K MASER 111

DONELAN CLEARY WOOD & MASER P C
1100 NEW YORK AVE NW SUITE 750
WASHINGTON DC 20005-3934 US

ROBERT P VOM EIGEN

HOPKINS AND SUTTER

888 16TH STREET N W STE 700
WASHINGTON DC 20006 US

MONICA J. PALKO
BRACEWELL & PATTERSON
2000 K STREET NW STE 500
WASHINGTON DC 20006 US

RICHARD A ALLEN

ZUCKERT SCOUT RASENBERGER
888 17TH STREET N W STE 600
WASHINGTON DC 20006-3939 US

STEVEN J KALISH

MCARTHY SWEENEY & HARKAWAY
1750 PENNSYLVANIA AVE NW
WASHINGTON DC 20006-4502 US

MICHAEL F MCBRIDE

LEBOEUF LAMB GREENE & MACRAE
1875 CONNECTICUT AVENUE NW
WASHINGTON DC 20009-5728 US

01/07/1999

THEODORE A. MCCONNELL
1500 OLIVER BUILDING
PITTSBURGH PA 15222 US

TERRENCE D JONES

KELLER & HECKMAN

1001 G ST NW STE 500 WEST
WASHINGTON DC 20001 US

RICHARD G SLATTERY

AMTRAK

60 MASSACHUSETTS AVENUE N E
WASHINGTON DC 20002 US

JOSEPH J PLAISTOW

SNAVELY, KING MAJOROS O'CONNOR & LEE, INC.

1220 L STREET N W STE 410
WASHINGTON DC 20005 US

WILLIAM A MULLINS

TROUTMAN SANDERS LLP

1300 1 STREET NW SUITE 500 EAST
WASHINGTON DC 20005-3314 US

NICHOLAS J DIMICHAEL

DONELAN CLEARY WOOD & MASER PC
1100 NEW YORK AVENUE N W STE 750
WASHINGTON DC 20005-3934 US

FREDERIC L WOOD

DONELAN CLEARY WOOD & MASER P C
1100 NEW YORK AVENUE NW SUITE 750
WASHINGTON DC 20005-3934 US

ANDREW P GOLDSTEIN

MCCARTHY SWEENEY HARKAWAY, PC

1750 PENNSYLVANIA AVE NW, STE 1105
WASHINGTON DC 20006 US

KATHRYN A. KUSSKE

MAYER, BROWN & PLATT

2000 PENNSYLVANIA AVENUE, NW
WASHINGTON DC 20006 US

ERIKA Z JONES

MAYER BROWN & PLATT
2000 PA AV NW

WASH DC 20006-1882 US

CHARLES A SPITULNIK
HOPKINS & SUTTER

888 SIXTEENTH ST NW
WASH DC 20006-4103 US

EDWARD D GREENBERG

GALLAND KHARASCH & GARFINKLE P C
1054 THIRTY-FIRST STREET NW
WASHINGTON DC 20007-4492 US

PAUL M DONOVAN

LAROE, WINN, MOERMAN & DONOVAN
3506 IDAHO AVE NW

WASHINGTON DC 20016 US
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JOHN D HEFFNER ESQ

REA CROSS & AUCHINCLOSS
1707 L STREET, NW, STE 570
WASHINGTON DC 20036 US

ROBERT A WIMBISH ESQ

REA CROSS & AUCHINCLOSS
1707 L STREET NW STE 570
WASHINGTON DC 20036 US

C MICHAEL LOFTUS

SLOVER & LOFTUS

1224 SEVENTEENTH STREET, NW
WASHINGTON DC 20036 US

DAVID H BAKER

THOMPSON HINE & FLORY LLP
1920 N STREET NW
WASHINGTON DC 20036-1601 US

WILLIAM L SLOVER
SLOVER & LOFTUS
1224 SEVENTEENTH STREET NW
WASHINGTON DC 20036-3003 US

SEAN T CONNAUGHTON

ECKERT SEAMANS & MELLOTT LLC
1250 24TH STREET NW 7TH FLOOR
WASHINGTON DC 20037 us

TIMOTHY C HESTER

P 0 BOX 7566

1201 PENNSYLVANIA AVENUE N W
WASHINGTON DC 20044 US

ARVID E ROACH II

COVINGTON & BURLING

PO BOX 7566

1201 PENNSYLVANIA AVE N W
WASHINGTON DC 20044-7566 US

EILEEN S STOMMES

P O BOX 96456

ROOM 4006-SOUTH BUILDING
WASHINGTON DC 20090-6456 US

HON JOHN GLENN
UNITED STATES SENATE
WASHINGTON DC 20510 US

HON. PHIL GRAMM
UNITED STATES SENATE
WASHINGTON DC 20510 US

HONORABLE BYRON L DORGAN
UNITED STATES SENATE
WASHINGTON DC 20510 US

HONORABLE TIM JOHNSON
UNITED STATES SENATE
WASHINGTON DC 20510 US

01/07/1999

CHRISTOPHER A MILLS

SLOVER & LOFTUS

1224 SEVENTEENTH STREET NW
WASHINGTON DC 20036 uS

KELVIN J DOWD

SLOVER & LOFTUS

1224 17TH STREET N W
WASHINGTON DC 20036 US

GORDON P MACDOUGALL

1025 CONNECTICUT AVE NW SUITE 410

WASHINGTON DC 20036 US

JOHN WILL ONGMAN

PEPPER HAMILTON SCHEETZ
1300 NINETEENTH STREET N W
WASHINGTON DC 20036-1685 US

JOHN H LESEUR

SLOVER & LOFTUS

1224 17TH STREET NW
WASHINGTON DC 20036-3081 US

SCOTT N STONE

PATTON BOGGS L L P

2550 M STREET NW 7TH FLOOR
WASHINGTON DC 20037-1346 US

DAVID L MEYER

COVINGTON & BURLING

1201 PENNSYLVANIA AVENUE N W
WASHINGTON DC 20044-7566 US

LON HATAMIYA

UNITED STATES DEPARTMENT OF AGRICULTURE

PO BOX 96456
WASHINGTON DC 20090-6456 US

MICHAEL V DUNN
USDA

PO BOX 96456 RM 4006-SOUTH BLDG

WASH DC 20090-6456 US

HON. DAN COATS
UNITED STATES SENATE
WASHINGTON DC 20510 US

HONORABLE RICHARD LUGAR
UNITED STATES SENATE
WASHINGTON DC 20510 US

HON CONRAD BURNS
UNITED STATES SENATE
WASHINGTON DC 20510 US

HONORABLE DON NICKLES
U. S. SENATE
WASHINGTON DC 20510 US
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HON. WAYNE ALLARD
UNITED STATES SENATE
WASHINGTON DC 20510 uS

HON. CHRISTOPHER S. BOND
UNITED STATES SENATE
WASHINGTON DC 20510 US

HONORABLE THAD COCHRAN
UNITED STATE SENATE
WASHINGTON DC 20510 US

HON. BEN N CAMPBELL
UNITED STATES SENATE
WASHINGTON DC 20510-0605 US

HONORABLE CHARLES E. GRASSLEY
UNITED STATES SENATE
WASHINGTON DC 20510-1501 uS

HONORABLE J ROBERT KERREY
UNITED STATES SENATE
WASHIGTON DC 20510-2704 US

HONORABLE JAY KIM
UNITED STATES HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 us

HONORABLE JAY DICKEY
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 us

HON. HAROLD E. FORD, JR
US HOUSE OF REPRESENTATIVES
WASHIK 'ON DC 20515 US

HON. IKE SKELTON
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 us

HON. MARTIN OLAV SABO
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. JOE BARTON
UNITED STATES HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. ESTEBAN E TORRES
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 uS

01/07/1999

UNION PACIFIC CORPORATION, UNION PAC

HONORABLE RICHARD BRYAN
UNITED STATES SENATE
WASHINGTON DC 20510 us

HONORABLE PAT ROBERTS
UNITED STATES SENATE
WASHINGTON DC 20510 uS

HONORABLE HARRY REID
UNITED STATES SENATE
WASHINGTON DC 20510-0001 us

HONORABLE RICHARD J DURBIN
UNITED STATES SENATE
WASHINGTON DC 20510-1304 US

HONORABLE JOHN BREAUX
UNITED STATES SENATE
WASHINGTON DC 20510 1803 us

HON. TOM EWING
UNITED STATES HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE PHIL ENGLISH
HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE GEORGE GEKAS
ATTEN: TOM SANTANIELLO
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. PAUL KANJORSK]
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. JAMES L. OBERSTAR
US HOUSE OF REPRESENTATIVES
WASHINGTON OC 20515 US

HON. LANE EVANS
HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE BOB CLEMENT
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 LS

HONORABLE CHRISTOPHER COX,
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US
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HONORABLE DANA ROHRABACHER
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE BRIAN P. BILBRAY
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 usS

HONORABLE KAREN MCCARTHY
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE DONALD M. PAYNE
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE XAVIER BECERRA
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE PETE STARK
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 uS

HONORABLE TOM LANTOS
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE KEN CALVERT,
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 us

HONORABLE JOHN HOSTETTLER
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE PAUL MCHALE
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE MIKE DOYLE
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE CHARLES W. STENHOLM
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE LUCILLE ROYBALL-ALLARD
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

0170771992

HONORABLE HOWARD P. BUCK MCKEON,
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 Us

HONORABLE EDWARD R. ROYCE
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. EARL POMEROY
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 uS

HONORABLE 20E LOFGREN
US HOUSE OF RESPRESENTATIVE
WASHINGTON DC 20515 US

HONORABLE LYNN WOOLSEY
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE NANCY PELOSI
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE RICHARD W. POMBO,
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE DAVID MINGE
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON TOM DELAY
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE TIM HOLDEN
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE FRANK D. RIGGS
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON SHERROD BROWN
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE JULIAN C DIXION
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US
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HONORABLE GEORGE E BROWN JR
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 uS

HONORABLE JOHN MURTHA
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 us

HON JAMES TRAFICANT JR
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON DAVID L 4OBSON
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 uS

HONORABLE RON LEWIS
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 us

HONORABLE WALLY HERGER
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 uS

HON. BOB STUMP
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. MICHAEL OXLEY
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. HENRY B. GONZALEZ
UNITED STATES HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

# LORABLE SCOTYT MCINNIS
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-0603 US

HONORABLE SAM BROWNEACK
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-1602 US

HONORABLE GEORGE MILLER

ATT: GARY BLAND

U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-2307 US

HONORABLE JOHN ENSIGN
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-2801 US
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HONORABLE FRANK MASCARA
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON MARCY KAPTUR
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 us

HONORABLE LLOYD DOGGETT
U. S. HOUSE OF REPRESENTATAIVES
WASHINGTON DC 20515 us

HON JOHN TANNER
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. THOMAS C SAWYER
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE GENE GREEN
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. ROBERT A. BORSKI
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. JERRY LEWIS
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE RON PACKARD
U. S. HOUSE OF REPRESENTATIVES
WASH DC 20515-0548 US

HONORABLE TODD TIAHRT
HOUSE OF REPRESENTATIVE
WASHINGTON DC 20515-1004 US

HON. JIM MCCRERY
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-1805 US

HON W J (BILLY) TAUZIN
ATTN: ROY WILLIS

U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-2601 US

HON. ROBERT E ANDREWS
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-3001 uS
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HON. FRANK D. LUCAS
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-3606 US

HONORABLE CURT WELDON
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-3807 US

HONORABLE WILLIAM M (MAC) THORNBERRY
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-4313 US

HON. HENRY BONILLA
US HOUSE REPRESENTATIVES
WASHINGTON DC 20515-4323 uS

MICHAEL D BILLIEL

ANTITRUST DIV, DEPT OF JUSTICE
325 SEVENTH ST NW STE 500
WASHINGTON DC 20530 uS

JOSEPH R. POMPONIO
FEDERAL RAILROAD ADMIN.
400 7TH ST SW RCC-20
WASHINGTON DC 20590 us

WILLIAM W WHITEHURST JR

W W WHITEHURST & ASSOCIATES INC
1242" HAPPY HOLLOW ROAD
COCKEYSVILLE MD 21030-1711 US

KENNETH E. SIEGEL

AMERICAN TRUCKING ASSOC INC
2200 MILL ROAD

ALEXANDRIA VA 22314-4677 US

ROBERT PUGH
GEORGIA-PACIFIC CORP

PO BOX 105605

133 PEACHTREE ST NE
ATLANTA GA 30348-5605 US

JAMES L BELCHER

EASTMAN CHEMICAL COMPANY
PO BOX 431

KINGSPORT TN 37662 US

DANIEL R ELLIOTT 111

ASST GENERAL COUNSEL UNITED TRANSPCRTATION UN
14600 DETROIT AVENUE

CLEVELAND OH 44107-4250 us

HON. FRANK O'BANNON
GOVERNOR STATE OF INDIANA
STATE CAPITOL
INDIANAPOLIS IN 46204 US

HON MARC RACICOT

GOVERNOR STATE OF MONTANA
STATE CAPITOL

HELENA MT 59620 us
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UNION PACIFIC CORPORATION, UNION PAC
HON. ABLE CHAKA FATTAH

U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-3803 us

HON. JON CHRISTENSEN
U.S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-4155 us

HONORABLE SHEILA JACKSON LEE
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-4318 uS

HONORABLE EDDIE BERNICE JOHNSON
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-4330 us

PAUL SAMUEL SMITH

US DEPARTMENT OF TRANSPORTATION

400 SEVENTH STREET SW, ROOM 4102 C-30
WASHINGTON DC 20590 US

MITCHELL M. KRAUS

TRANSPORTATION -COMMUNICATIONS INTERNATIONAL
3 RESEARCH PLACE

ROCKVILLE MD 20850 us

THOMAS E SCHICK
CHEMICAL MANUF ASSOC
136U WILSON BOULEVARD
ARLINGTON VA 22209 US

GEORGE A ANDERSON
BARECO PRODUCTS

P O BOX 10312

148 EAST MAIN STREET
ROCK HILL SC 29730 us

NORMAN LANGBERG

DIR OF LOGISTICS, PAPER
PO BOX 740075

55 PARK PL 15TH FLOOR
ATLANTA GA 30374 us

CHARLES E MCHUGH
INTERNATIONAL PAPER COMPANY
6400 POPLAR AVENUE

MEMPHIS TN 38197 US

RICHARD E KERTH

CHAMPION INTERNATIONAL CORPORATION
101 KNIGHTSBRIDGE ORIVE

HAMILTON OH 45020-0001 US

JAMES S HANSON

DOW CHEMICAL COMPANY

2020 DOW CHEMICAL CENTER
MIDLAND M1 48674 US

RICHARD E. WEICHER

BURLINGTON NORTHERN SANTA FE CORPORATION
1700 EAST GOLF ROAD, 6TH FLOOR
SCHAUMBURG IL 60173 us
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JEFFREY R. MORELAND

THE BURLINGTON NORTHERN SANTA FE CORPORATION
17J0 EAST GOLF ROAD

SCHAUMBURG IL 60173 US

GORDON D GUSTAFSON
935 WEST 175TH ST
HOMEWOOD 1L 60430-2028 US

MAYOR JOHN P JENKINS
P 0 BOX 213
TOWANDA IL 61776 US

JAMES SCOTT

JEFFERSON SMURFIT CORP
PO BOX 2276

401 ALTON STREET

ALTON IL 62002-2276 US

C A MENNELL, PRESIDENT
LACKLANC WESTERN RR CO

31 OAK TERRACE

WEBSTER GROVES MO 63119 Us

JEFF BRIDGES

CITY OF ANDOVER

P. 0. BOX 295
ANDOVER kS 67002 US

JUNIOR STRECKER, CHAIRMAN

MOUNTAIN-PLAINS COMMUNITIES & SHIPPERS COALIT
123 NORTH MAIN ST

HOISINGTON KS 67544 US

TERRY J VOSS - VICE PRESIDENT
AG PROCESSING, INC.

PO BOX 2047

OMANA NE 68103-2047 US

HCONORABLE E. BENJAMIN NELSON
GOV., STATE OF NEBRASKA

P O BOX 94848

LINCOLN NE 68509 US

GEORGETTE M DUGAS
SUPREME RICE MILL INC
PO BOX 490

CROWLEY LA 70527 US

MAYOR JERRY TAYLOR
200 EAST EIGHTH AVENUE
PINE BLUFF AR 71501 US

JOHN TRAUGH

P O BOX 652

14 MILITARY RD
MARION AR 72364 US

MIKE SPAHIS

FINA OIL & CHEMICAL CO.
6000 LEGACY DRIVE
PLANO, TX 75024-3601 US

01/07/1999

UNION PACIFIC CORPORATION, UNION PAC

SIDNEY L. STRICKLAND, JR.

THE BURLINGTON NORTHERN SANTA FE CORPORATION
1700 EAST GOLF ROAD

SCHAUMBURG IL 60173 us

MAYOR WILLIAM WEIDLING
1165 SOUTH WATER STREET
WILMINGTON IL 60481 uS

JOHN P JENKINS
P O BOX 213
TOWANDA 1L 61776 US

MERRILL L TRAVIS

ILLINOIS DEPT OF TRANSPORTATION
2300 S DIRKSEN PARKWAY RM 302
SPRINGFIELD IL 62764 US

ROBERT K DREILING

KANSAS CITY SOUTHERN RWY CO.
114 WEST 11TH STREET

KANSAS CITY MO 64105 US

NORMAN G MANLEY

CITY ATTORNEY, ANOVER CITY HALL
909 NORTH ANDOVER ROAD

ANDOVER KS 67002 US

ROBERT K GLYNN

HOISINGTON CHAM OF COMM

123 NORTH MAIN STREET
HOISINGTON KS 67544-2594 US

LOUISE A. RINN

UNION PACIFIC RR CO.

1416 DODGE STREET ROOM 830
OMAHA NE 68179 US

HON JOHN SIRACUSA
8905 HIGHwAY 90 E
MORGAN CITY LA 70380 us

NANCY C WEASE
CERTAINTEED CORPORATION
PO BOX 253

SULPHUR LA 70664 US

MAYOR FRANK A FOGLEMAN
14 MILITARY ROAD
MARION AR 72364 US

TONY BENWAY

CITGO PETROLEUM CORP
PO BOX 40

TULSA OK 74102 US

WRENNIE LOVE

P 0 BOX 819005
1601 W LBJ FREEWAY
DALLAS TX 75234 US
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MICHAEL E ROPER

BURLINGTON NORTHERN SANTA FE CORPORATION

3017 LOU MENK DRIVE
FT WORTH TX 76131 uS

EDWIN E VIGNEAUX

REAGENT CHEMIC'. & RESEARCH INC
1300 POST OAK BLVD STE 680
HOUSTON TX 77056 US

PETER VAN ETTEN

AXIS INTL

650 N SAM HOUSTON PKWY EAST STE 520
HOUSTON TX 77060 US

CHARLES P HALVORSON
LYONDELL-CITCO REFINING CO LTD
P 0 BOX 4454

HOUSTON TX 77210-4454 US

MICHAEL P. FERRO

MILLENNIUM PETROCHEMICALS, INC.
P O BOX 2583

1221 MCKINNEY STREET SUITE 1600
HOUSTON TX 77252-2583 US

THOMAS B CAMPBELL JR
PO BOX 3272
HOUSTON YX 77253 uS

M L MCCLINTOCK

PO BOX 667

1215 MAIN

PORT NECHES TX 77651 US

CRAIG ELKINS

"ROWNSVILLE NAV DIST LESSEE ASSOC
PO BOX 5808

BROWNSVILLE TX 78523 uS

KENNETH W NORDEMAN
RAILROAD COMMISSION TX

PO BOX 12967

1701 NORTH CONGRESS AVENUE
AUSTIN TX 78711 US

DONALD T CHEATHAM
10220-E METROPOLITAN DR
AUSTIN TX 78758 US

RICHARD J ELSTON

CYPRUS AMAX COAL COMPANY
9100 EAST MINERAL CIRCLE
ENGLEWOOD CO 80112 US

HON JACK TAYLOR
STATE CAPITOL ROOM 271
DENVER CO 80203 us

HON. JIM GERINGER
GOVERNOR

STATE CAPITOL BUILDING
CHEYENNE WY 82002 US
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JIM C KOLLAER
GREATER HOUSTON PARTNERSHIP
1200 SMITH STE 700

HOUSTON TX 77002-4309 US

UAVID PARKIN
HUNTSMAN CORP
3040 POST OAK BLVD
HOUSTON TX 77056 US

JAMES J HALL

CONDEA VISTA COMPANY
900 THREADNEEDLE

HOUSTON TX 77079-2990 US

BRIAN P FELKER

SHELL CHEMICAL COMPANY
P O BOX 2463

HOUSTON TX 77252-2463 US

ERIC W. TIBBETTS

P O BOX 3766

1301 MCKINNEY ST
HOUSTON TX 77253 US

STEVE M COULTER

EXXON COMPANY USA

PO BOX 3272

HOUSTON TX 77253-3272 US

JOKN P. LARUE, EXECUTIVE DIRTCTOR
THE PORT OF CORPUS CHRISTI

P 0 BOX 1541

222 POWER STREET

CORPUS CHRISTI TX 78403 US

JERRY L. MARTIN, DIRECTOR RAIL DIV.
RR COMM OF TEXAS

P 0O BOX 12967

1701 N CONGRESS

AUSTIN TX 78711 US

REBECCA FISHER

ASST ATTY GENERAL

PO BOX 12548

AUSTIN TX 78711-2548 US

BARRY JOHNSON, SENIOR ENGINEER
SOUTHWESTERN PUBLIC SERVICE COMPANY
P. 0. BOX 1261

AMARILLO TX 79170 US

HON ROY ROMER
GOVERNOR

136 STATE CAPITOL
DENVER CO 80203 us

MAYOR LEO A PANDO

OFFICE OF THE MAYOR

2101 O'NEIL AVENUE SUITE 310
CHEYENNE WY 82001 US

HON VINCENT PICARD
213 STATE CAPITOL
CHEYENE WY 82002 uS
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HON GUY E CAMERON F MARK HANSEN
213 STATE CAPITOL 404 EAST 4500 SOUTH SUITE B-34
CHEYENNE WY 82008 uS SALT LAKE CITY UT 84107 uS

HONORABLE MICHAEL O. LEAVITT CARL E. KINGSTON

ATTN: ROBIN L. RIGGS, GC TO GOVERNOR RAILCO, INC.

210 STATE CAPITOL 3212 SOUTH STATE STREET
SALT LAKE CITY UT 84114 US SALT LAKE CITY UT 84115 uS

RALPH RUPP JACK TEVLIN
PO BOX 2500 200 WEST WASHINGTON STREET
PROVO UT 84603 us PHOENIX AZ 85003 uS

HON BOB MILLER CHARLES W CARRY

GOVERNOR PO BOX 4998

STATE OF NEVADA WHITTIER CA 90607-4998 US
CARSON CITY Nv 89710 us

JAMES T QUINN RAYMOND A BOYLE

CALIFORNIA PUBLIC UTILITIES COMMISSION PORT OF OAKLAND

505 VAN NESS AVENUE 530 WATER STREET-JACK LONDON SQUARE
SAN FRANCISCO CA 94102-3298 US OAKLAND CA 94606-2064 US

TIM DECOITO TUCK WILSON

BIG VALLEY LUMBER COMPANY 710 NE HOLLADAY STREET
P O BOX 617 PORTLAND OR 97232 US
BIEBER CA 96009 us

HONORABLE JOHN KITZHABER CLAUDIA L. HOWELLS

GOVERNOR OF OREGON OREGON DEPARTMENT OF TRANSPORTATION

STATE CAPITOL 555 13TH STREET N E MILL CREEK OFFICE BLDC
SALEM OR 97310-0370 us SALEM OR 97310-1333 us

Records: 222
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SERVICE DATE - LATE RELEASE DECEMBER 21, 1998

SURFACE TRANSPORTATION BOARD
STB Finance Docket No. 32760 (Sub-No. 21)

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY, AND
MISSOURI PACIFIC RAILROAD COMPANY--CONTROL AND MERGER--SOUTHERN
PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC TRANSPORTATION
COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP.,
AND THE DENVER AND RIO (GRANDE WESTERN RAILROAD COMPANY

[GENERAL OVERSIGHT]
(Decision No. 13)

Decided: December i8, 1998

We discuss, in this decision, the conclusions we have reached in the second annual round of
the UP/SP general oversight proceeding.! We also discuss, in this decision, the conclusions we have
reached with respect to certain related matters.

BACKGROUND

UP/SP Merger Proceeding. In Merger Dec. No. 44 (served August 12, 1996),2 we approved

the common control and merger of the rail carriers controlled by Union Pacific Corporation (Union
Pacific Railroad Company and Missouri Pacific Railroad Company) and the rail carriers controlled
by Southern Pacific Rail Corporation (Southern Pacific Transportation Company, St. Louis
Southwestern Railway Company, SPCSL Corp., and The Denver and Rio Grande Western Railroad
Company) subject to various conditions, including, among many others, a 5-year oversight

' We will refer to the STB Finance Docket No. 32760 (Sub-No. 21) proceeding as the “general
oversight” proceeding to distinguish it from the STB Finance Docket No. 32760 (Sub-No. 26)
“Houston/Gulf Coast oversight” proceeding.

MMM Fmance Docket No. 32760 Decision No 44 (STB served Aug 12, 1996)
(Merger Dec. No. 44).
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condition’ and the terms of the BNSF agreement.* The common control authorized in Merger Dec.
No. 44 was consummated on September 11, 1996, and the mergers authorized in Merger
Dec. No. 44 were completed on February 1, 1998.

| i eeding. In General Oversight Dec. No. 10
(served October 27, 1997),° we addressed the issues that had been raised in the first annual round of
the general oversight proceeding. We concluded that the UP/SP merger, subject to the conditions we
had imposed, had not caused any substantial competitive problems, and that there was no necessity,
at that time, for any major adjustments in the imposed conditions. See General Oversight Dec. No.
10, slip op. at 2-3.

Pa i ings. Although we concluded that the
UP/SP merger had not produced, as of mid-1997, any substantial competitive problems, it had
become, by that time, evident that the UP rail system was experiencing serious scivice problems. In
response to these problems, we took, in the STB Ex Parte No. 573 and STB Service Order No. 1518
proceedings, a range of actions, the most prominent of which were these: (1) we held, on
October 27, 1997, a public hearing, at which interested persons reported on the status of UP rail
service and discussed proposals for solving UP’s service problems;® (2) we issued, on October 31,
1997, a 30-day emergency service order (which went into effect on November 5, 1997), that, among

} “[W]e are establishing oversight for 5 years to examine whether the various conditions we
have imposed have effectively addressed the competitive issues they were intended to address, and we
are retaining jurisdiction to impose additional remedial conditions if, and to the extent, we determine
that the conditions already imposed have not effectively addressed the competitive harms caused by the
merger.” Merger Dec. No. 44, slip op. at 13.

 BNSF refers to The Burlington Northern and Santa Fe Railway Company and its predecessor
corporations.

Company, St. Louis Southwestern Railway Company, SPCSL Corp., and The Denver and Rio Grande
Western Railroad Company |Oversight]. STB Finance Docket No. 32760 (Sub-No. 21), Decision No. 10

(STB served Oct. 27, 1997) (General Oversight Dec. No. 10).

* Rail Service In The Western United States, STB Ex Parte No. 573 (STB served Oct. 2, 1997)

(published in the Federal Register cn October 7, 1997, at 62 FR 52373) (announcing that a public
hearing would be held on October 27, 1997). See also Rai ' ited S

STB Ex Parte No. 573 (STB served Oct. 16. 1997) (to provide benchmarks to measure overall western
service conditions and the extent to which service might be improving, we ordered UP to file weekly
reports setting out information in numerous operational categories).

2
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other things, authorized The Texas Mexican Railway Company (Tex Mex), an affiliate of The
Kansas City Southern Railway Company (KCS), to provide expanded service in the Houston area,
and directed UP and BNSF to take specific steps to facilitate tae operations of other carriers in that
area;’ (3) we issued, on December 4, 1997, a decision extending the emergency service order to
March 15, 1998, and modifying that order to address four additional matters (service involving
Texas, California, western coal, and midwest agricultural shippers);® (4) we issued, on February 25,
1998, a decision extending the emergency service order, as previously modified, to August 2, 1998
(the maximum time permissible under 49 U.S.C. 11123);’ and (5) we issued, on July 31, 1998, a
decision that, by denying a request that the emergency service order be continued or that a new one
be issued, allowed the emergency service order to expire on August 2, 1998 (subject, however, to
certain “wind down” arrangements that continued until September 17, 1998).'°

Houston/Gulf Coast Oversight Proceeding. By decision served March 31, 1998, we

instituted a proceeding to consider long-term proposals for additional remedial conditions pertaining
to rail service in the Houston/Gulf Coast region." In that proceeding and related proceedings:

" Joint Petition Fer Service Order, STB Service Order No. 1518 (STB served Oct. 31, 1997).

We took this action after concluding that there was a transportation emergency in the West and that the
exercise of our 49 U.S.C. 11123 autherity would facilitate the resolution of that emergency.

* loint Petition For Service Order, Supplemental Order No. 1 to STB Service Order No. 1518

(STB served Dec. 4, 1997).

* Joint Petition For Service Order, STB Service Order No. 1518 (STB served Feb. 25, 1998).

We also required UP to augment its weekly reports.

' Joint Petition For A Further Service Order, STB Service Order No. 1518 (Sub-No. 1)

(STB served July 31, 1998) (we also directed UP and. to a lesser extent, BNSF to continue to file, in the
STB Ex Parte No. 573 docket, the periodic reports that had been required under the emergency service
order).

"' The Houston/Gulf Coast oversight proceeding was initially instituted within the STB Finance

Docket No. 32760 (Sub-No. 21) sub-docket. See Union Pacific Corporation, Union Pacific Railroad
¢ d i 1 Paci :-. oad C

Danst D as
A J

' v ' 1 i STB Finance
Docket No. 32760 (Sub-No. 21), Decision No. 12 (STB served Mar. 31, 1998; published in the Federal
Register on April 3, 1998, at 63 FR 16628) (General Oversight Dec. No. 12). Subsequently, however,
the Houston/Gulf Coast oversight proceeding was transferred to the STB Finance Docket No. 32760
(Sub-No. 26) sub | ' T i i
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requests for new remedial conditions were filed on or about July 8, 1998; we accepted these requests
by decision served August 4, 1998;'? comments with respect to these requests were filed on or about
September 18, 1998; rebuttal evidence in support of these requests was filed on or about October
16, 1998; and oral argument was held on December 15, 1998.

i el " : ; o
ing. We have considered, in this decision, the issues raised in the following pleadings that
were filed in, or that should have been filed in, the second annual round of the general oversight
proceeding:" the UP/SP-344 “second annual report on merger and condition implementation” and
the UP/SP-345 confidential appendices, both filed July 1, 1998, by UP; the BNSF-PR-8 quarterly
progress report, filed July 1, 1998, by BNSF; the undesignated letter in the nature of comments,
filed August 12, 1998, by the County Sanitation Districts of Los Angeles County (LACSD);' the

Docket No. 32760 ( Decision No. 1 (STB served May 19, 1998; published in the Federal

Register on May 22, 1998, at 63 FR 28444) (Houston/Gulf Coast Oversight Dec. No. 1).

A

| S1B Finance Docket No. 32760 (S
No. 26), Decision No. 6 (STB served Aug. 4, 1998; published in the Federal Register on August 7,
1998, at 63 FR 42482) (Houston/Gulf Coast Oversight Dec. No. 6).

" In our decision addressing the issues that had been raised in the first annual round of the
general oversight proceeding, we indicated: that UP and BNSF were to include comprehensive summary
presentations in their progress reports due on July 1, 1998; that comments of interested parties
concerning oversight would be due on August 14, 1998; and that any replies to such comments would be
due on September 1, 1998. See General Oversight Dec. No. 10, slip op. at 19. We later extended the

reply date to September 30, 1998. See Union Pacific Corporation, Union Pacific Railroad Company,
and 1 9, i P 2 i .k < 1 Q4

: ouis Southwestern Railwa
. _ 3 S

an ver | de Western Railroad Company [Oversight], STB Finance Docket

No. 32760 (Sub-No. 21) (STB served Aug. 27, 1998).

" This letter, which was addressed to the Board’s Secretary, was not actually filed in the
STB Finance Docket No. 32760 (Sub-No. 21) proceeding, but will be addressec in this decision.

4
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BNSF-7 comments filed August 14, 1998, by BNSF;" the AFPA-2 comments filed August 14,
1998, by the American Forest & Paper Association (AF&PA): the PSC-9 comments filed August
14, 1998, by Public Service Company of Colorado (PSCo); the . designated comments filed
August 14, 1998, by the Colorado, Kansas & Pacific Railway Company (CK&PR); the
undesignated comments filed August 14, 1998, by Cemex USA Management, Inc. (Cemex);'® the
DOT-3 reply filed September 1, 1998, by the United States Department of Transportation (DO 0);
the CIC-2 comments filed September 17, 1998, by Champion International Corporation on behalf of
itself and its Moscow, Camden & San Augustine Railroad (MC&SA) subsidiary; the A&NR-2
comments filed September 21, 1998, by Angelina & Neches River Railroad Company (A&NR);"’
and the UP/SP-361 reply filed September 30, 1998, by UP. The matters discussed in these
pleadings are summarized in Appendix A.

" In an undesignated letter filed August 19, 1998, in STB Finance Docket No. 32760 (Sub-
No. 21) and in STB Ex Parte No. 573, UP advised: that it would address, in its submissions in the
Houston/Gulf Coast oversight proceeding, those portions of the comments filed by BNSF in the general
oversight proceeding that covered the same ground as BNSF’s condition request in the
Houston/Gulf Coast oversight proceeding; and that it would address, in its submissions in the general

oversight proceeding, all other points in the comments filed by BNSF in the general oversight
proceeding. By decision served August 27, 1998, we indicated that “[w]e do not object to UP’s

proposed approach in this regard.” Union Pacific Corporation, Union Pacific Railroad Company, and
V] 1SS0 i P d 1 Ra ilroad 3

No. 21) (STB served Aug. 27, i998) (slip op. at 2 n.1).

** In an undesignated letter filed August 19, 1998, in STB Finance Docket No. 32760 (Sub-
No. 21) and in STB Ex Parte No. 573, UP advised that it intended to address, in its submissions in the
Houston/Gulf Coast oversight proceeding, the comments filed by Cemex in the general oversight
proceeding. By decision served August 27, 1998, we indicated that we preferred to consider, in the
general oversight proceeding, the issues raised by Cemex in its comments filed in that proceeding.

St.

Railroad Company [Oversight], STB Finance Docket No. 32760 (Sub-No. 21) (STB served Aug. 27,

1998) (slip op. at 2; second full paragraph).

" The CIC-2 comments and the A&NR-2 comments were filed in STB Finance Docket
No. 32760 (Sub-No. 26). We are considering these comments here insofar as these comments concern
matters properly considered in the second annual round of the general oversight proceeding.

5
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This Decision: Related Matters. We have also considered, in this decision, issues respecting
three related matters that were raised in the following pleadings: (1) the ESI-28 petition for

modification of Merger Dec. No. 44 or, in the alternative, for an additional condition, filed

October 23, 1997, by Entergy Services, Inc., and Entergy Arkansas, Inc. (referred to collectively as
Entergy);'® and the UP/SP-328 reply to the ESI-28 petition, filed November 12, 1997, by UP;"

(2) the undesignated petition (hereinafter referred to as the AL&M Petition) for an additional
remedial condition, filed May 12, 1998, by the Arkansas, Louisiana and Mississippi Railroad
Company (AL&M); the BNSF-6 reply to the AL&M Petition, filed June 1, 1998, by BNSF; the
undesignated reply to the AL&M Petition, filed June 1, 1998, by KCS; the two undesignated replies
to the AL&M Petition, filed June 1, 1998, by Georgia-Pacific Corporation (G-P);?' the IP-21 reply
to the AL&M Petition, filed June 1, 1998, by International Paper Company (IP);? the UP/SP-343
reply to the AL&M Petition, filed June 2, 1998, by UP;? the undesignated supplement to the
AL&M Petition (hereinafter referred to as the AL&M. Supplement), filed June 26, 1998, by AL&M;
the UP/SP-347 reply to the AL&M Supplement, filed July 16, 1998, by UP;** the undesignated
motion to strike the AL&M Supplement, filed July 16, 1998, by KCS; and the undesignated reply to

"* Entergy submitted two versions of this petition: a confidential version (designated ESI-28);
and a public, redacted version (designated ESI-29).

" The ESI-28 petition was filed in STB Finance Docket No. 32760 and in STB Finance Docket
No. 32760 (Sub-No. 21). The UP/SP-328 reply was filed in STB Finance Docket No. 32760 (Sub-
No. 21). We have previously indicated our intention to address, in this decision, the ESI-28 petition.

See Joint Petition For A Further Service Order, STB Service Order No. 1518 (Sub-No. 1) (STB served

July 31, 1998), slip op. at 7 n.13.

* The AL&M Petition and all related pleadings were filed in STB Finance Docket No. 32760
(Sub-No. 21).

' One reply was submitted by Norman Langberg, the Director of Logistics, Paper for G-P. The
other reply was submitted by Robert T. Pugh. the Director, Logistics Services for G-P’s Building
Products Group.

# We have noted, but have not otherwise considered, the letters expressing support for the
AL&M Petition that were filed in June 1998 by Century Ready-Mix Corporation and Abell Corporation.
These letters, which are in the nature of correspondence, do not appear to have been served on interested
parties.

¥ UP also filed, on June 2, 1998, an undesignated motion for leave to file its UP/SP-343 reply a
day late. We will grant the motion.

* UP, noting that the AL&M Supplement is an impermissible reply to a reply, see 49 CFR
1104.13(c), asks that we acce  the UP/SP-347 reply if we accept the AL&M Supplement.
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the motion to strike, filed July 20, 1998, by AL&M;® and (3) the undesignated petition for
reconsideration filed August 20, 1998, by Cemex in STB Ex Parte No. 573 and in STB Service
Order No. 1518;% and the undesignated reply to the Cemex petition, filed September 11, 1998, by
UP in STB Service Order No. 1518.”” The matters discussed in these pleadings are also
summarized in Appendix A.

This Decision: Matters Not Considered. We have already addressed, and therefore we will

not consider in this decision, the issues raised in: the undesignated comments urging revisions to the
STB Ex Parte No. 573 reporting requirements, filed in STB Finance Docket No. 32760 (Sub-No.
21) on August 14, 1998, by The National Industrial Transportation League (NITL); the
undesignated letter in the nature of a reply to such comments, filed August 19, 1998, by UP in STB
Finance Docket No. 32760 (Sub-No. 21) and in STB Ex Parte No. 573; and the undesignated
supplemental comments, accompanied by an undesignated petition to file said supplemental
comments, filed September 3, 1998, by NITL in STB Finance Docket No. 32760 (Sub-No. n"

* The AL&M Supplement is a reply to a reply, which is prohibited by 49 CFR 1104.13(c) and
which is not permitted by any procedural order applicable to the STB Finance Docket No. 32760 (Sub-
No. 21) proceeding. We will not strike it, however, because, by making explicit that AL&M’s principal
grievance is KCS’s lack of single-line access to most AL&M destinations, the AL&M Supplement has
served to better frame the issues raised i1 the AL&M Petition. And, given our resolution of those issues,
there is no need to grant KCS'’s alternat.ve request that it be allowed more time to file a response to the
AL&M Supplement.

* Cemex seeks reconsideration of our denial of its request for emergency service relief. See

Rail Service In The Western United States, STB Ex Parte No. 573 (STB served July 31, 1998).

7 Cemex also filed, on September 24, 1998, an undesignated motion to strike portions of the
UP reply; and UP filed, on September 28, 1998, an undesignated letter in the nature of a reply to the
motion to strike. The motion to strike assails three categories of material: (1) references to information
upon which we did not rely in Rail Service In The Western United States, STB Ex Parte No. 573
(STB served July 31, 1998); (2) a statement that has assertedly been misrepresented and taken out of
context; and (3) a reference to the comments filed August 14, 1998, by Cemex in STB Finance Docket
No. 32760 (Sub-No. 21). The motion to strike will be denied. Cemex’s objections to the material in the
first and third categories would require us to take a static look at UP’s service problems, and to grant or
deny emergency service relief today based on a state of affairs that existed many months ago; but we
think it is preferable that our decisions with respect to UP’s service problems be based on present
realities. And Cemex'’s objections to the material in the second category go not to admissibility but to
weight.

* See Rail Service In The Western United States, STB Ex Parte No. 573 (STB served Sept. 22,

(continued...)
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Nor will we consider in this decision the undesignated request for a new remedial condition, filed
July 8, 1998, by the Western Coal Traffic League (WCTL) in STB Finance Docket No. 32760
(Sub-No. 26), which we transferred to STB Finance Docket No. 32760 (Sub-No. 21)?° but which
WCTL has since withdrawn.*

DISCUSSION AND CONCLUSIONS

The merger, while it has not proceeded as smoothly as we had hoped it would, has produced
and will continue to produce benefits for the shipping public.’' Nevertheless, we knew when we
>pproved the merger that it would have potential competitive impacts, and so we imposed remedial
conditions and a 5-year oversight requirement so that we could ensure that our conditions in fact
ameliorated potential competitive harm. We will now address whether our conditions have achieved
their purpose, and will then turn to various other issues that were raised during this phase of the
oversight proceeding.

COMPETITIVE IMPACTS. We recognize that the service problems in thc West have
competitively injured a variety of shippers and carriers, including UP. However, the reports,
comments, and replies that were filed in the second annual round of the general oversight proceeding
establish that, notwithstanding from the effects of the service crisis, the UP/SP merger has not thus
far caused any substuntial competitive harm. The UP vs. SP competition that existed prior to the
merger no longer exists; but, in its place, there now exists UP vs. BNSF competition, which appears

to be at least as effective as the pre-merger UP vs. SP competition. The reports submitted July 1,
1998, by UP and BNSF demonstrate that BNSF is providing fully competitive train service in every

%(...continued)
1998) (addressing the issues raised in the pleadings noted in the text).

* See Houston/Gulf Coast Oversight Dec. No. 6, slipop. at 6 n.11.

 See WCTL’s undesignated “notice of withdrawal without prejudice,” filed September 9,
1998, in STB Finance Docket No. 32760 (Sub-No. 21).

"' In addition to the expansion of the number of single-line scrvices and shorter routings, better
equipment supply, reduced access fees, and broadened service coverage and competitive benefits for 2-1
shippers now being served by BNSF, UP estimates that the eliminations and reductions of switch charges
that were produced by the UP/SP merger and by the BNSF agreement, as augmented by the CMA
(Chemical Manufacturers Association) agreement, will amount to some $56 million during the first 2
post-merger years. UP also notes that, in February 1998, UP and BNSF entered into a new systemwide
reciprocal switch fee agreement that superseded seven earlier agreements involving former constituent
railroads of UP and BNSF, that produced further overall reductions in switch fees, and that greatly
simplified switch fee administration on UP and BNSF. See UP/SP-344 at 53.
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major trackage rights corridor, and is handling large and continually increasing volumes of business
using the rights it acquired in connection with the merger. The confidential appendices submitted
with the UP report contain numerous examples of BNSF’s success in gaining 2-to-1 traffic using its
rights, and numerous examples too of the rate and service improvements UP has had to provide to
shippers to retain a share of the 2-to-1 traffic.*? The confidential appendices also document post-
merger reductions in UP’s rates for 2-to-1 traffic, 3-to-2 traffic, Eastern Mexico gateway traffic, coal
traffic, chemical traffic, plastics traffic, and grain traffic. The service problems that have occurred
during implementation of the merger are well known, but they do not change the fact that there have
been no discernible purely competitive problems caused by the merger.**

2 BNSF claims that most of the growth in its trackage rights traffic has come either from
overhead business, from business moving to and from 2-to-1 shortlines, or from business where
BNSF has had to commence its own switching czcrations for 2-to-1 customers. At the
Houston/Gulf Coast oral argument, however, BNSF, although it indicated that it wanted to intensify
its competitive presence, stated: “We think we have established a major presence at the 2-to-1
points. . . . We believe competition is working.” Transcript at 66-67. In any event, the 2-to-1

hippers to which BNSF has access are shippers that, prior to the merger, had access both to UP and
to SP (and to no other railroad); but such access did not necessarily mean that any such shipper
actually enjoyed, day in and day out, simultaneous two-carrier service before the merger. One bar
to simultaneous post-merger, two-carrier service cited by BNSF (the inability of many shippers to
accommodate physical switches by two carriers in a 24-hour period) would also have barred
pre-merger, two-carrier service. And the other bar cited by BNSF (dupiication of scarce resources,
1.e., power, crews, and infrastructure) would appear to be transitional in nature; if there is sufficient
traffic to support simultaneous two-carrier service, BNSF should have zn incentive to develop and
make available the necessary resources.

' BNSF suggests that the rights it received have been rendered less effective than initially
expected by unanticipated service and related problems, which, it states, have had a disproportionate
effect on it. We agree that the service problems that the post-merger UP has experienced have
indeed had a negative impact on the operations conducted by BNSF under the rights it secured in the
BNSF agreement. The evidence we have seen, however, does not indicate that the impact on BNSF
has been disproportionately greater than the impact on UP, and in any case, we anticipate that UP’s
service problems will prove to have been transitional, and that the negative impacts on BNSF’s
operations will likewise prove to have been transitional.

9
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BNSF, of course, would like to be even more of a competitive force,* but we conclude,
based upon the reports, comments, and replies filed in the second annual round of the general
oversight proceeding, that, at this time, no adjustment in the general conditions imposed in
connection with the UP/SP merger is necessary.*

* BNSF’s complaints concerning cooperation, discrimination, neglect, and manipulation appear
to be iinked to BNSF proposals to alter existing arrangements in ways that BNSF argues would improve
its ability to offer 2 more competitive service. See, ¢.g. BNSF-PR-8 at 21 (proposal for coordinated
dispatching control of the lines between Denver and Pueblo, CO), at 27-28 (proposal for a joint
dispatching facility for the Tehachapi line), and at 63 (proposal for the establishment of service
standards for areas where UP provides reciprocal switch and haulage service for BNSF). However,
BNSF does not show that it is unable to compete, or that its existing rights do not restore competitive
options that existed before the merger and that would have continued but for the merger; rather, its point
appears to be that, notwithstanding its arms length settlement reached with UP, it now could comoete
even better if certain adjustments to its arrangements were made. BNSF’s complaints have not been
substantiated and its proposals have not been developed at any length, and we therefore see no
Justification, at this time, for taking additional steps cf the sort that BNSF suggests. Moreover, as UP
notes, it has had and continues to have its own problems with some BNSF switching und dispatching
practices; switching and aispatching differences are inevitable for carriers that work together; but
ra Iroads regularly work out arrangements with each other concerning dispatching and switching without
requiring government intervention. We share BNSF’s sense (with which UP does not disagree) that it
and UP ought to have joint dispatching facilities in addition to the one they currently maintain at Spring,
TX, and indeed the testimony at the Houston/Gulf Coast oral argument confirmed that the two carriers
are considering expanding their joint dispatching capabilities. However, we see no reason why BNSF
and UP should not be able to work out these sorts of issues privately. I for some reason BNSF continues
to have complaints, however, and wants us to intervene, it should submit pleadings: (1) that
demonstrate, with as much evidentiary detail as necessary, the existence of the problems it alleges, and
that further demonstrate that these problems were either created or exacerbated by the merger; (2) that
set forth, at length, the precise remedies it would have us impose; and (3) that explain, with as much
detail as circumstances require, why it is that the desired remedies are necessary. Pursuit of this
approach, of course, could open the door to efforts by UP to have us address comparable complaints

about BNSF.
* We have ma

decision in Uni

W i :
26), Decision No. 10 (STB served Dec. 21, 1998) L




STB Finance Docket No. 32760 (Sub-No. 21)

SERVICE PROBLEMS. The UP service situation, although still not perfect, has
improved considerably and all indications are that it will continue to improve. There is every reason
to believe that the service problems will prove to have been a transitional phenomenon. Based on
the record, we therefore see no reason to impose additional conditions on the merger, outside of the
Houston/Gulf Coast area, that arise from the service problems. Of course, we will continue to retain
jurisdiction over the merger, and to ensure through our periodic reporting requirements that our
conditions are effective.

In another decision served simultaneously with this one, we have adopted rules to address
service inadequacies by establishing expedited procedures for shippers to obtain alternative rail
service from another carrier when the incumbent carrier cannot properly serve shippers. See

Expedited Relief for Service Inadequacies, STB Ex Parte No. 628 (STB served Dec. 21, 1998).

Specific conditions that would fundamentally change the structure of the merger, however, are
neither necessary nor appropriate.

SAFETY PROBLEMS. Although UP and DOT have interacted in a variety of ways
concerning safety, DOT states that there are, at this time, no safety problems requiring action on our
part in the context of the general oversight proceeding. See DOT-3 at 2-5.

PAPER BARRIERS. The paper barrier issues® raised by AF&PA are among the issues
addressed in the broad “Railroad Industry Agreement” (the RIA) that ‘was recently entered into by

the Association of American Railroads (AAR) and the American Short Line and Regional Railroad

Association (ASLRRA). See Association of American Railroads and American Short Line and

Regional Railroad Associa Agree : 2 : STB Docket No.
S5R 100 (STB served Sept. 22, 1998 and published in the Esderal Register on Sept. 25, 1998, at
63 FR 51398; STB served Dec. 18, 1998). Although the comprehensive agreement on the issue of
paper barriers reached in the RIA did not eliminate all limitations on the scope of the services that
can be provided by small railroads, it did provide new opportunities for smaller railroads to address
some of the concems that have been expressed over the past year by shippers. In any event, the
“paper barrier” issues raised by AF&PA have no connection to the UP/SP merger, which neither
rendered any shortline captive to UP*” nor created or extended any paper barrier.

ENTERGY/CEMEX. Entergy and Cemex are 1-to-1 shippers, each of which was
rail-served prior to the merger by a single railroad (the pre-merger UP) and euch of which is

* A “paper barrier” is a contractual provision constraining the ability of a small railroad to
interchange traffic with carriers other than the carrier from which its lines were originally purchased.

*” The BNSF agreement protects 2-to-1 shortlines.
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rail-served today by a single railroad (the post-merger UP). The merger, therefore, had no adverse
impact on the rail service options available to Entergy and Cemex.**

Entergy and Cemex insist, however, that, as a practical matter, the merger has had an
adverse impact on their rail service options. Prior to the merger, they claim, UP rail service was
adequate; subsequent to the merger, they argue, UP rail service has been inadequate. Entergy and
Cemex, invoking both our UP/SP oversight jurisdiction and our 49 U.S.C. 11123 “directed service”
authority, have asked that we remedy their problems by granting BNSF access to their facilities.

We will deny their requests. The service problems so many shippers have experienced have
proven to be, for the most part, transitional problems that occurred in connection with merger
implementation and that reflected, to a large degree, the inadequate state of the pre-merger SP
infrastructure. These are problems that do not call for permanent solutions of the sort suggested
here. We would not hesitate to grant relief to Entergy and Cemex, and to other similarly situated
shippers, if, and to the extent that, we believed that UP’s service problems were structural, i.e., had
been created by the merger and were likely to endure as long as the merger endured. But all the
evidence we have seen leads us to believe that UP’s rapidly diminishing service problems are
transitional and therefore temporary, not structural and therefore not permanent. Indeed, UP’s
recent, substantial infrastructure improvements to its lines in the New Braunfels, TX, area, and in
the “Central Corridor” — lines over which Cemex and Entergy traffic moves — have spurred
service improvements throughout the UP system.

We do not mean to suggest that UP’s service has yet reached its optimal levels. Merger
implementation is a process, not an event; rehabilitation of inadequate infrastructure is similarly a
process, not an event; and, in the nature of things, each such process is likely to take time. The
problems that have arisen, and that have been and are continuing to be mitigated, might have been
delayed if there had been no UP/SP merger. That alternative, however, would almost certainly have
resulted, sooner or later, in the destruction of SP. See Merger Dec. No. 44, slip op. at 114-16. The
evidence indicated that SP’s competitive, financial, and physical condition had been eroding for
several years, and would continue to erode. because of SP’s chronic inability to generate sufficient
capiial from its railroad operations.

We do not mean to trivialize the transitional problems that Entergy and Cemex faced during
the admittedly serious but now-over service emergency. Those problems have been serious, but no
more serious than the problems faced by many other shippers. Yet, as we reviewed the service
emergency, we concluded that we could not grant all allegedly adversely impacted 1-to-1 shippers
access to another carrier, because to do so would surely have interfered with UP’s own service

" The merger, had it not been properly conditioned, might have had an adverse impact on
Entergy’s pre-merger build-out option. There has been no such impact, however, because we imposed a
condition that preserved the pre-merger build-out status quo.
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recovery efforts, could have stressed the system of the carrier recruited to proviGe alternative service,
and would ultimately have aggravated rather than ameliorated the service problems. Given the
transitional nature of the service problems, which are abating, we see no basis on which to grant
such access as a merger condition.*

We are today issuing regulations that provide expedited procedures for obtaining access to
another carrier to remedy service failures by the incumbent carrier. Regardless of how the new
procedures, had they been in effect during the service emergency, might have applied to the
situations of Entergy or Cemex, or how they might apply to the situations of Entergy or Ccmex in
the future, it is clear that relief under either the service order or as a merger condition would have
been inappropriate.

CIC/A&NR. The directional running patterns instituted by UP have increased the carrying
capacity of UP’s (formerly SP’s) Houston-Fair Oaks line. CIC and A&NR do not suggest
otherwise, but they insist that this directional running pattern (both UP and BNSF operate
southbound trains on the Houston-Fair Oaks line), and the increased traffic thereby made possible,
have impaired local service provided by UP to shippers like CIC and shortlines like A&NR. UP
concedes that local service has not been entirely satisfactory, but contends that it has taken a number
of steps to improve such service.

We have previously said that “there is no reason to believe that new post-merger traffic flows
will cause service problems [on the Houston-Fair Oaks line].” See Merger Dec. No. 44, slip op. at
193. We cannot now say for certain whether we were right or wrong. There has been no way to
separate the local effects of UP’s systemwide service problems frcm the local effects of directional
running patterns. And, making matters more complicated, there appears to be no way to distinguish
impacts of directional running from those that can be remedied without interfering with directionai
running.

On the other hand, the service crisis has ended, and UP has indicated its intention to address
local service issues. However, if it tuns out that directional running does impair local service, it
may be the kind of problem for which there is no easy solution. The first remedy suggested by CIC
and A&NR (open interchange) would seem to be far too broad. See Merger Dec. No. 44, slip op. at
193 (“Direct access to BNSF, as sought by CIC, would vastly improve, not merely preserve, the
competitive status quo.”). The second remedy suggested by CIC and A&NR (requirements that
affected shortlines receive daily local service and that local crews receive priority when on or
crossing mainlines) is more narrowly tailored, but no less objectionable. A daily local service

" We note that Cemex has filed a petition disputing many of our factual findings in our decision
denying it emergency service relief. We find no merit to its allegations of factual error, and, in any case,
we find that, even if Cemex’s factual arguments were correct, they would not be material to the resul:.
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requirement might well require UP to engage in inefficient operations; and a local crew priority
requirement would involve our micromanagement of operating decisions best left to the railroads.

The best sclution, for now, is to give UP’s directional running arrangements time to develop
and to permit UP, now that its systemwide service appears sustainably improved, .o tumn its full
attention to correcting such local service problems. We are, however, prepared to entertain, in the
third and subsequent annual rounds of the general oversight proceeding, renewed claims that the
iocal service provided by UP to shippers such as CIC and shortlines such as A&NR remains
adversely affected by the directional running pattems established by UP (and BNSF) in connection
with the merger.

NEW FACILITIES CONDITION. We do not agree with A&NR’s claim that the new
facilities condition*® has created, for shortlines like A&NR. a disadvantage that we have an
obligation to correct. The disadvantage cited by A&NR existed prior to the merger because, at that
time, shippers could elect to locate new facilities at points served by both UP and SP, while an
exclusively served shortline like A&NR (i.e., a shortline with only a single Class I connection)
might not be able to offer a site open to rail competition. And, in any event, even if the merger did
create the harm cited by A&NR, that harm is not the kind of harm that our conditioning power was
meant to rectify. A&NR, after all, is not claiming that it has been made less competitive but that its
Class I competitors have been made more competitive. Cf, Burlington Northern Inc. and Burlington

ailroad 3 b --Santa Paci ati "‘hm
JTopeka and Santa Fe Railway Company, Finance Docket No. 32549, . 38, slip op. at

99 (ICC served Aug. 23, 1995) (the Bunge precedent).

AL&M. AL&M is a 3-to-2 shortline that claims, in essence, that it should be regarded as a
“2%:-t0-1'2" shortline. UP, SP, and KCS were AL&M’s pre-merger Class I connections; UP and
KCS are AL&M’s post-merger Class I connections. AL&M insists, however, that, with respect to
traffic that is originated on AL&M’s Fordyce-Monroe line,*' KCS is not, and cannot be, a fully
competitive Class I connection. AL&M contends, in particular, that KCS has single-line access to a
limited number of AL&M destinations, and that KCS’s joint-line routings to all other AL&M
destinations are not competitive with the single-line routings of the post-merger UP.

In Merger Dec. No. 44, we granted relief only in limited circumstances where a shipper had
pre-merger access to three railroads. See Merger Dec. No. 44, slip op. at 152-53 (respecting the
Lake Charles area). Similarly, we have accorded relief in limited circumstances where a merger

* See Merger Dec. No. 44, slip op. at 145-46.

‘' AL&M'’s arguments are equally applicable with respect to the small portion of its traffic that
is terminated on AL&M s Fordyce-Monroe line. For convenience, however, we will refer to AL&M’s
traffic as if all of it moved outbound from points on the Fordyce-Monroe line.
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reduces the number of Class I connections for a shortline rallroad, and hence the shlppers it serves,

qumny_, Finance Docket Ne. 32549 Decnsnon No 38, sllp op. at 94-95 (ICC scrved Aug 23
1995).

AL&M did not previously participate in the UP/SP merger proceeding or request that we
impose a special condition for its benefit. Nor has it persuaded us that there is any reason for us to
reopen the proceeding riow for the purpose of imposing such a condition. It has been over 2 years
since we approved the merger, and AL&M has failed to present any convincing, concrete evidence
that the merger has resulted in competitive harm to shippers located on its line.** It merely presents
speculative evidence that it will be disadvantaged because KCS, one of its two remaining
connections, will not be an effective competitor. This is not an appropriate basis for imposing
additional relief in conjunction with this oversight process.

Moreover, AL&M’s arguments are without merit. KCS appears to be a fully effective Class
I connection for traffic originated on AL&M’s line. AL&M concedes the competitiveness of KCS’s
single-line routings to the AL&M destinations that are located on KCS’s system and that are
conveniently accessible in KCS single-line service, and the evidence of record demonstrates the
competitiveness of KCS’s joint-line routings (KCS-BNSF, KCS-IC, KCS-CSX, and KCS-NS)* to
the AL&M destinations that are located beyond KCS’s system or that, though located on KCS’s
system, are not conveniently accessible in KCS single-line service. The KCS-BNSF, KCS-IC,
KCS-CSX, and KCS-NS joint-lire routings provide, for traffic originated by AL&M and
interchanged with KCS at Monroe, non-circuitous access to destinations located throughout the
United States, and the evidence we have seen indicates that these joint-line routings are indeed
competitive with the single-line routings of the post-merger UP.%

2 AL&M and G-P, a shipper on AL&M’s line, have presented evidence indicating that UP is
charging higher rates to serve G-P’s facilities. UP notes, however, that the rates in question are pursuant
to a confidential contract recently negotiated between UP and G-P. UP points out that, under this
contract, the rates for some G-P movements have been reduced, while rates for other movements have
been increased, but that, overall, rates to G-P are not higher.

“* linois Central Railroad Company is referred to as IC. CSX Transportation, Inc., is referred
to as CSX. Norfolk Southern Railway Company is referred to as NS.

“ By and large, traffic that UP (but not KCS) can efficiently handle in single-line service to a
destination not exclusively served by UP would be routed, by KCS, either KCS-BNSF or KCS-IC.
KCS-BNSF and KCS-IC joint-line routings do not appear to be unduly circuitous vis-a-vis UP single-
line routings. Some KCS-BNSF joint-line routings, in fact, appear to be even shorter than the

(continued...)
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AL&M'’s principal grievance respecting KCS’s joint-line routings, and respecting in
particular KCS-BNSF joint-line routings, is neither undue circuity (KCS-BNSF routings, as we
have said, are not unduly circuitous) nor a UP bottleneck (UP is not a participant in any KCS-BNSF
routings).* AL&M’s principal grievance, rather, is that the KCS-BNSF routings are joint-line
routings, and, therefore, in AL&M’s view, are, by their very nature, not fully competitive with UP
single-line routings. “It is the limited single system reach of the KCS that is the principal reason the
Board should extend the Lake Charles condition to permit BNSF access to the AL&M at Fordyce.”
AL&M Supplement at 12. AL&M is arguing, in essence, that, at least with respect to traffic moving
to certain points in the Far West, it has been adversely affected by the merger because, whereas it
previously had two single-line options (UP and SP), it now has only one (UP). This argument,
though of somewhat more force than a similar argument previously made by SPP/IDPC,* is not
sufficiently compelling. The KCS-BNSF joint-line routing should be,*” and indeed the traffic
statistics cited by KCS and UP demonstrate that the KCS-BNSF joint-line routing is, quite
competitive with the UP single-line routing.

We realize that UP’s service problems have adversely affected AL&M, not only with respect
to traffic routed AL&M-UP but also, because of UP’s delays in returning AL&M’s cars, with
respect to traffic routed AL&M-KCS. We expect, however, that UP’s service problems will prove to
have been a transitional phenomenon, and we think that, in these circumstances, and given the
strength of the KCS competitive option now available to AL&M, the establishment of a permanent
AL&M-BNSF interchange at Fordyce would not be an appropriate response.**

*(...continued)
comparable UP single-line routings.

“ Compare Merger Dec. No. 44, slip op. at 152 (we noted, in our discussion of the Lake
Charles situation, that “any KCS routing to and from St. Louis or Chicago must still include a
connection with applicants at Shreveport or Texarkana, giving applicants control of a ‘bottleneck’ for
these movements.”).

* The argument now made by AL&M might be more compelling than the argument previously
made by Sierra Pacific Power and Idaho Power Company (referred to collectively as SPP/IDPC) because
“the difference between single-line service and joint-line service is less important in the coal unit train
context.” See Merger Dec. No. 44, slip op. at 187.

“” Because BNSF cannot now interline traffic with AL&M, BNSF has every incentive to
participate in an AL&M-KCS-BNSF routing.

“ The AL&M argument that, if the existing KCS competitive option were really effective,
AL&M would not have been adverseiy impacted by UP’s service problems, is not well taken. Because
American railroads interchange cars, UP’s service problems were not, and could not have been, confined

(continued...)
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Finally, we recognize AL&M’s argument, which G-P supports, that UP has raised certain
rates from the levels charged by SP. Neither AL&M nor G-P, however, has shown that the rate
structure that G-P negotiated with UP reflects any abuse of market power. Moreover, we shouid
point out that SP’s rate structure, which had to be at least one of the factors associated with the
carrier’s downward spiral, was not necessarily a model to which UP was forever bound. Indeed, in
the underlying merger proceeding, there was subst. .. ~vidence that SP cut rates to attract new
business, but that the straiegy was unsuccessful becuuse many shippers were unwilling to ship with a
carrier in a weakened condition at unremunerative rates.*

PSCo/CK&PR. The conditions requested by PSCo and CK&PR have largely been mooted
by UP’s decision to preserve the Tennessee Pass line and its continuity as a through route.
Abandonment of this line has ceased to be a UP objective, and, if abandonment should ever again
become a UP objective, UP will have to seek, outside the merger context, either approval or
exemption for that abandonment.*® Particularly given the need for infrastructure in the railroad
industry, which UP recognizes, we strongly encourage UP, if it ultimately determines that it does not
intend to use this line, to make efforts to sell it to an entity that will use it in the transportation
system. We will be vigilant as to this issue.

LACSD. The service problems complained of by LACSD appear to have been resolved,
and, for this reason, further action on our part appears unnecessary.

“(...continued)
to the UP system itself.

* In Merger Dec. No. 44, at 272, we described “lower rate levels offered by SP in certain
examples as indicative of the lower quality product it has been constrained to offer.” We noted that “SP
cannot continue to maintain its existing competitive presence in the long run because the revenues
generated from its current pricing structure are not sufficient for it to maintain or replace its capital.”
Finally, we noted that, where SP did provide the low bid and receive a contract, “often . . . it runs out of
equipment for a move, and other carriers are relied on for the balance of the business.”

* (1) PSCo’s request that we revisit, in the next annual round of the general oversight
proceeding, the issue of UP service on the Moffat Tunnel route is at odds with the structure of the
general oversight proceeding. This issue will be revisited only if the reports, comments, and/or replies
filed in 1999 indicate that this issue remains a matter of concern. (2) We see no need to intervene in any
aspect of the CK&PR/UP dispute respecting CK&PR’s efforts to acquire UP lines in Colorado; these
disputes, including but not limited to UP’s actions vis-a-vis the $100,000 deposit, appear to be beyond
our jurisdiction. We note, however, that there is no discernible logic in CK&PR’s argument that UP is
willing to suffer the degradation of service over its remaining Central Corridor routes if necessary to
eradicate the competitive option once offered by the former DRGW/MPRR route.
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GENERAL OVERSIGHT CONTINUED. The third annual round of the general
oversight proceeding will be conducted in mid-1999, in accordance with the schedule indicated in
the ordering paragraphs below. We anticipate that, following a review of the reports, comments, and
replies filed in 1999, we will issue another decision concerning oversight issues. We reserve the
right, however, to alter the filing schedule and/or to modify the reporting requirements, if and to the
extent circumstances warrant.

This action will not significantly affect either the quality of the human environment or the
conservation of energy resources.

It is ordered:

1. Except as otherwise indicated,’' all requests for relief discussed in this decision, including
but not limited to the requests contained in Entergy’s ESI-28 petition filed October 23, 1997,
AL&M’s undesignated petition filed May 12, 1998, and Cemex’s undesignated petition filed
August 20, 1998, are denied.

2. As respects certain procedural matters discussed in this decision: (a) UP’s undesignated
motion filed June 2, 1998, for leave to file its UP/SP-343 reply a day late is granted, and the

UP/SP-343 reply is accepted for filing and made part of the record; (b) KCS’s undesignated motion
filed July 16, 1998, to strike the AL&M Supplement is denied; and (c) Cemex’s undesignated
motion filed September 24, 1998, to strike portions of UP’s reply to the Cemex petition is denied.

3. UP and BNSF shall continue to report quarterly, with comprehensive summary
presentations included in their progress reports due on July 1, 1999. UP and BNSF shall make their
100% traffic tapes available by July 15, 1999.

4. Comments of interested parties concerning oversight will be due on August 16, 1999.

5. Replies will be due on September 3, 1999.

*' We have, as a practical matter, granted the PSCo request, and the similar (though differently
worded) CK&PR request, that we continue in effect the “condition,” see Merger Dec. No. 44, slip op. at
155-56. that permitted UP to discontinue service on, but not to abandon, the Tennessee Pass line. We
have also, as a practical matter, granted the request. made by various parties, that we continue to
maintain oversight of the UP/SP merger.
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6. This decision is effecive immediately.

By the Board, Chairman Morgan e Ciirman Owep.
7 / S

Vemon A. Williams
Secretary
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THE UP/SP-344 REPORT. The evidence, UP argues, demonstrates that, notwithstanding the
congestion problems that have afflicted UP in the past year, both the UP/SP merger and the competitive
conditions we imposed in Merger Dec. No. 44 have strengthened, and are continuing to strengthen,
transport competition in the West. UP contends, in particular: that the merged UP/SP system is
continuing to enhance its competitiveness by providing new single-line service and shorter routings,”
better equipment supply,* and reduced switch charges; 2nd that 2-to-1 shippers are continuing to benefit
both from access to the comprehensive and expanded BNSF system* and from the rate and service
initiatives UP has had to undertake to meet BNSF competition.** UP further contends that, as it has
always predicted, the merger has not had adverse competitive effects on 3-to-2 traffic or on Utah and
Colorade coal, Gulf Coast chemicals, or grain.*

THE BNSF-PR-8 REPORT AND THE BNSF-7 COMMENTS. BNSF contends that,
although it is working aggressively to compete and to increase its volumes to the point where it can
maintain viable long-term operations, its ability to provide effective and competitive service over the UP
lines to which it gained access in connection with the merger is being thwarted both by certain
“structural deficiencies” in the rights it received®” and by the “disproportionate impact, whether

*? UP has submitted numerous examples to demonstrate that, within the past year, new
single-line service and shorter routings made possible by the merger have brought shippers lower rates
and better service. Se¢ UP/SP-345, Confidential Appendix A.

* UP claims that, among other things, the UP/SP merger has opened up numerous opportunities
for backhauls, triangulation, and more efficient equipment repositioning, which in turn have allowed UP
to provide its shippers with more competitive rates and service.

* UP has submitted numerous examples of traffic handled by BNSF pursuant to the conditions
imposed in Merger Dec. No. 44. See UP/SP-345, Confidential Appendix B.

% UP has submitted numerous examples of rate and service initiatives it has had to undertake to
retain 2-to-1 traffic. Sge UP/SP-345, Confidential Appendix C.

* The UP/SP-344 report also provides an update on merger implementation. UP claims that it
has made progress during the past year: in installing its Transportation Control System (TCS) and other
support systems; in integrating workforces: in hiring additional employees; in pursuing merger-related
capitai investments; in consolidating and improving terminals and shops; in implementing directional
running; and in enhancing the safety of the merged system’s operations.

"7 P™SF uses the term “structural deficiencies” to express the thought that the rights it received,
though sound when originally conceived, have degraded substantially as a result of unanticipated service
and related problems and other post-merger events and circumstances.
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intentional or not,”* of UP’s congestion and service problems.®® BNSF further contends: that, on
numerous occasions, UP operating practices have led to UP’s trains being favored over BNSF's trains;
that, on far too many occasions, UP has created blockages adverse to BNSF by dispatching a UP train
over a trackage rights line when the crew for that train did not have sufficient time to allow it to
compiete the movement; that, in a number of lanes, BNSF trains have been handled more slowly than
their UP counterparts; and that, in general, UP, by lack of cooperation,® by discrimination,*’ by
neglect,”” and by manipulation of existing agreements,* has forced BNSF into an inferior competitive
position that fails to provide 2-to-1 shippers the competitive options they had prior to the merger. BNSF
concedes that its traffic moved via the trackage rights lines has continued to grow,* but insists that most
of the growth has come either from overhead business, from business moving to and from 2-to-1
shortlines, or from business where BNSF has had to commence its own switching operations for 2-to-i
customers.*

** BNSF-PR-8 at 65.

* BNSF suggests that, “[w]hile UP has taken the position in its discussions with BNSF that the
service problems BNSF is facing are no worse than the service problems UP itself has to deal with, that

is not a sufficient answer because, even if true, shippers are still not receiving the effective competitive
service envisioned by the Board when it approved the UP/SP merger.” BNSF-PR-8 at 3.

** BNSF claims that it has experienced significant difficulties in obtaining UP’s commitment to
resolve problems concerning BNSF shipments on the trackage rights lines.

*" BNSF claims that, whenever there has been a shortage of crews, it has been UP’s practice to
crew its own trains first.

* BNSF claims that, in certain instances, UP has failed to notify BNSF of impending crew
shortages until after they commenced, thus giving BNSF no opportunity to plan for the shortages or to
work witn UP to try to minimize their impact.

** BNSF claims that continued manipulative efforts by UP have precluded BNSF from serving
custorzers clearly within the scope of the Board’s merger conditions.

* See BNSF-PR-8 at 60. See also BNSF-PR-8, Attachments 7, 9, 10, 11,12, 13, and 14.

** BNSF contends that, although UP's service for BNSF has proven erratic and unworkable,
BNSF cannot always commence its own switching operations, both because of the duplication of scarce
resources (power, crews, and infrastructure) that direct BNSF service would require, and also because
many customers cannot accommodate two carriers physically switching their facilities in a 24-hour
period.
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As respects the Central Corridor, BNSF contends that, given the congestion along UP lines in
this corridor, BNSF has been unable to be competitive with UP on a consistent basis. BNSF claims: that
its service to and from shippers in Salt Lake City, using Utah Raiiway as its agent, has been adversely
impacted by UP’s practice of parking trains and blocking switching ieads that are used by Utah Railway
to service customers’ facilities; that, as long as the Central Corridor remains congested, UP trains will
continue to be backed up, consuming track facilities such as the Salt Lake lines intended for use by
BNSF; that BNSF trains are also being delayed by a lack of UP crews; and that, in addition, there has
been a systemic mishandling by UP of BNSF shipments in haulage service.

As respects the 1-5 corridor and California, BNSF claims that there have been, and will continue
to be, sev:re service problems in the Stockton area,* in the Sacramento area,” in the Los Angeles area,*
and on 7ae Tehachapi line.”

BNSF indicates that, although it will continue to work with UP to resolve the problems it
(BNSF) faces in providing competitive service,” we may find it necessary to take additional steps to
ensure competitive service if UP is unwilling or unable to correct its shortcomings. BNSF suggests, in
this respect, that we might: require neutral switching supervision in certain geographic areas; require UP
to allocate crews on a basis that would allow both UP and BNSF to provide equally competitive service;
require the dispatching protocol to be formally modified to provide that, before a train is dispatched over
a line, either the crew has sufficient hours of service to operate over the line or a replacement crew is in
place to relieve the original crew; and require the establishment of a joint dispatching facility to dispatch
certain lines (e.g., the Tehachapi line).

% BNSF contends that, although BNSF and UP recently completed major track realignment and
construction projects to improve the movement of trains between Stockton and Sacramento, serious
problems remain, largely due to the time consuming permit process and lack of coordination between the
two UP route dispatchers controlling Stockton.

¢ BNSF mentions, in particular, its long-running service problems using UP reciprocal switch
and haulage services to provide competitive service to Farmers Rice at West Sacramento.

** BNSF contends that there is significant congestion in Southern California and in the
Los Angeles Basin.

* BNSF claims that, on account of UP’s crew shortages and UP’s inconsistent, unreliable, and
often discriminatory dispatching practices, the service that BNSF has received over the Tehachapi Line
between Kern Juncticn (Bakersfield) and Mojave has deteriorated significantly.

"* BNSF further indicates that, in an effort to resolve these problems, it is imiplementing certain
operational changes of its own, and is also implementing a plan to provide its own crews for certain of its
trains.
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UP/SP-361 Reply. UP acknowledges that congestion on its lines during its service crisis has
adversely affected BNSF service over UP facilities. UP contends, however: that UP service suffered
even more; and that BNSF’s allegations of a “lack of cooperation and neglect” and “outright
discrimination and manipulation of existing agreements” are outrageous falsehoods. The truth, UP
insists, is that UP has bent over backwards to provide BNSF one unilateral concession after another, far
beyond anything required by the BNSF agreement or the conditions imposed by the Board, to ensure that
BNSF would be quickly and fully competitive using the rights it received in connection with the merger.
UP contends, among other things: that, even though all of the BNSF trackage rights agreements became
effective immediately upon UP’s consummation of control on September 11, 1996, UP agreed to allow
BNSF to serve shippers for an initial 6-month period pursuant to a blanket interim haulage agreement
(which allowed BNSF to establish competitive service far more rapidly and at a much lower cost than it
could have under the terms of the BNSF agreement); that, even though the interim haulage agreement
contemplated that BNSF would commence trackage rights op *rations after the initial 6-month haulage
period expired, UP, at BNSF’s request, entered into still further agreements with BNSF, granting
haulage rights in numerous locations for periods of up to 5 years (which have given BNSF a cost
advantage in serving 2-to-1 shippers above what the BNSF agreement contemplated); that the haulage
arrangements have allowed BNSF to employ trackage rights at the precise time when it was optimal to
do so from an economic standpoint (which has enabled BNSF to choose on a case-by-case basis whether
and when it was more efficient for it to use UP trains, crews, and facilities, or to mount its own trackage
rights operations); that UP has also demonstrated extraordinary flexibility in allowing BNSF to switch
between trackage rights and haulage rights without providing the notice expressly required under the

parties’ agreements; that, when UP instituted directional running over its lines between Houston and
Beaumont, it granted BNSF the additional trackage rights that were necessary to allow BNSF too to
operate directionally over those lines; and that UP has also gone out of its way to provide BNSF with
lower-cost access to New Orleans than it was required to provide under the BNSF agreement.

As respects the Central Corridor, UP concedes that it has indeed experienced congestion in this
curridor, but contends: that this congestion was temporary, and resulted from steps that will improve
service both for UP and for BNSF.”' that, in any event, this congestion did not place BNSF at any
competitive disadvantage; and that operations are now much more fluid throughout the Central
Corridor.” UP further contends: that BNSF's own data show that its Central Corridor traffic has been
increasing dramatically; that UP has not discriminated against BNSF in dispatching the Central
Corridor; and that there is no reason to believe that joint or coordinated dispatching control of the

’' UP claims that vital maintenance on Central Corridor lines, the TCS cutover in the Far West,
and the rebuilding of the Roseville yard were contributing factors in Central Corridor congestion.

 UP concedes, however, that, between Denver and Bond, CO, capacity constraints continue to
affect both UP and BNSF operations.
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Central Corridor would improve BNSF’s ability to compete.” And, with regard to BNSF’s complaints
respecting UP crews, UP: insists that, aside from a single occasion in early June,™ it has consistently
provided BNSF with crews in accordance with standard priorities (i.e., high-priority intermoda! trains
have been crewed ahead of manifest trains); and suggests that, in any event, the matter will soon be
moot, in view of BNSF’s intention to use its own crews for its Central Corridor operations effective
January 1, 1999.7

As respects the I-5 corridor and California, UP insists that it has implemented, and will continue
to implement, effective methods to resclve problems in the Stockton area,” in the Sacramento area,” in
the Los Angeles area,”™ and on the Tehachapi line.”

And, UP adds, if it were inclined to bombard the Board with complaints about BNSF actions
that have adversely affected UP service, it could. UP notes, in general, that every railroad using a joint

” UP adds that it would be willing to discuss joint or coordinated dispatching arrangements with
BNSF, but would expect BNSF to be equally receptive to coordinated dispatching of BNSF lines used
by UP, such as Portland-Tacoma, Chicago-Kansas City, Daggett-Riverside CA, and the Powder River
Basin Joint Line.

™ See UP/SP-361 at 22 n.7.
* See UP/SP-361, Exhibit 1.

7 UP concedes that there have been problems in the Stockton area, but insists that the track
realignment project referenced by BNSF has not yet been completed.

"7 UP concedes that there have been haulage problems in Sacramento, which is served via an
interchange in Stockton. UP claims, however, that new interchange arrangements agreed to by UP and
BNSF appear to be working.

" UP concedes that there has been congestion in the Los Angeles area, but insists that this
congestion, which was caused by transitory problems principally related to UP’s TCS cutover, has been
substantially resolved.

" UP concedes that the Tehachapi line has been congested, but claims that this congestion was
related to essential maintenance and important improvements that have taken place on the line. And, UP
adds, a joint dispatching facility will not solve the Tehachapi line’s remaining problems. UP insists that
the problems that BNSF is facing as UP’s tenant on the Tehactapi line are just like those UP is facing as
BNSF’s tenant on Cajon Pass -- the volume of traffic moving over both lines is too great for the railroads
to expect to move their trains without occasional delays. Both railroads, UP suggests, need to look at
capacity issues, and, if they decide that improvements are necessary, each railroad must pay its fair
share.
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facility regularly has issues to raise with its joint-facility partners, and UP notes, in particular, that, in its
capacity as a tenant on various BNSF lines, it has its own ongoing menu of grievances with BNSF
actions that have affected UP’s ability to compete. See UP/SP-361 at 62-76 (itemization of some,
though not all, such grievances). UP stresses, however, that it is not asking the Board to address such
grievances,” and, in particular, that it is not asking the Board to rcopen the BN/SF merger proceeding,”’
even though (so UP claims) many of UP’s grievances have more nexus to the BN/SF merger than the
complaints BNSF has raised have to the UP/SP merger.

THE AFPA-2 COMMENTS. AF&FA, the national trade association of the forest products
and paper industry, asserts that the UP/SP merger has adversely impacted rail compeiition and rail
service to shippers. AF&PA suggests that, within the context of this proceeding, we should seek to
maximize routing options by increasing the opportunities for shortline rail carriers to participate in UP’s
rail traffic. AF&PA claims that shortluies: can provide reliable and efficient service on lower density
rail lines that have been “spun oft” by the larger Class I carriers; and, by connecting smaller and ofien
more rural communities to the interstate network of the Class I carriers, can provide a vital scrvice.
AF&PA further claims, however, that “paper barriers” instituted in line sales agreements and in the
pricing policies of the Class I carriers can severely restrict a shortline’s ability to provide competitive,
efficient, and profitable service. Paper barriers, AF&PA argues, can limit, either directly or indirectly,*
a shortline’s ability to interchange traffic with other rail carriers, even where such routings and
connections may be efficient.

AF&PA therefore contends: that we should evaluate the degree to which “paper barriers”
restrict the competitive service opportunities of the shortlines that connect to the UP system; and that, if
such restrictions are found to be substantial, we should undertake to eliminate such restrictions, in whole
or in part, in order to improve the quality of rail service provided to shippers and to enhance the
competitive alternatives available to shippers. AF&PA argues that such action would serve the public
inteiest by providing increased competitive options to shippers, by alleviating some of the burdens on the
UP .ystem, and by making available improved economic opportunities to the shortlines.

* UP indicates that it believes that the concerns of railroads using joint facilities should be
addressed, and almost always can be addressed, through negotiation and private dispute-resolution
mechanisms, not through governmental intervention.

* The indirect limits referenced by AF&PA include the imposition of substantial financial
penalties.
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DOT-3 Reply. DOT agrees that elimination of “paper barriers” would improve service and
competition for shippers served by shortlines now subject to such barriers. DOT notes, however, that,
because problems connected with “paper barriers” are not the result of the UP/SP merger, the
relationship of the AF&PA proposal to the instant proceeding is unclear. DG I therefore suggests that it
would be better to consider in the Ex Parte No. 575 proceeding the “competitive access” concerns raised
by AF&PA in this proceeding.”

UP/SP-361 Reply. UP contends that the merger has generated a particularly wide array of
benefits for forest products and paper shippers, which (UP claims): have benefitted from access to the
merged system’s greatly expanded fleets of centerbeam flatcars,* bulkhead flatcars,* and boxcars;*
have benefitted from the merged system’s ability to use the combined UP/SP fleet more efficiently; have
benefitted from the merged system’s complete redesign and simplification of SP’s lumber tariffs; have
benefitted from reductions in the rates applicable to forest products; and have benefitted from the shorter
routes and single-line routing options made possible by the merger. UP further contends, with respect to
the shortline issues raised by AF&PA: that these issues have no connection to the UP/SP merger, which
neither rendered any shortline “captive” nor created any “paper barrier”; that, in any event, these issues
have been addressed in a recent AAR/ASLRRA agreement;*’ and that, furthermore, UP is in the process
of instituting new, competitive through rates that will allow exclusively served shortlines to ship products
to BNSF local points.*

¥ See Review of Rail Access and Competition Issues, STB Ex Parte No. 575 (STB served

Apr. 17, 1998).

* UP indicates that its centerbeam fleet will grow from 3,221 cars pre-merger to 4,396 cars in
the first quarter of 1999.

¥ UP indicates that, since the mcrger, it has acquired 800 additional bulkhead flatcars for
lumber traffic, and has plans to acquire another 125 such cars, which will bring its fleet of bulkheads to
almost 4,000.

* UP indicates that, since the merger, it has purchased or repaired 763 50-foot boxcars and
308 60-foot boxcars, which has brought UP's fleet of boxcars used in the lumber and paper business to
almost 19,000 cars.

ANWMWMMQQMSTB Docket No SSR 100 (STB servcd

Sept. 22, 1998 and published in the Federal Register on Sept. 25, 1998, at 63 FR 51398; STB served
Dec. 18, 1998) (decisions approving the rate-related provisions of the AAR/ASLRRA agreement).

* UP indicates that it has already put such rates in place for one Pacific Northwest shortline and
Is in the process of negotiating similar through rates with respect to three other Pacific Northwest
(continued...)
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THE PSC-9 COMMENTS. PSCo® contends that UP’s service in transporting PSCo and SPS
coal trains Hver the Moffat Tunnel line has deteriorated markedly during the period of approximately
1 year since UP discontinued operations on the Tennessee Pass line and shifted to the Moffat Tunnel line
the traffic (especially the eastbound coal traffic) that formerly used the Tennessee Pass line. PSCo
contends that, following the discontinuance of operations on the Tennessee Pass line, the Moffat Tunnel
line has experienced increased traffic,” congestion, and delays, and associated service problems as well
(round-trip cycle times, PSCo claims, have increased substantiaily over the past year and a half). And,
PSCo fears, UP, although it has not been authorized to abandon the Tennessee Pass line, may be taking
actions that will effectively disrupt the continuity both of the Tennessee Pass line®' and of the former UP
line extending east from Pueblo, CO, that was used by SP to transport Colorado coal to Midwestern
destinations.”

PSCo, which is concerned that the congestion problems UP is already experiencing on the
Moffat Tunnel line may become worse in the future,” asks that we: (1) preserve the Tennessee Pass line

%(...continued)
shortlines.

¥ PSCo’s comments were filed on its own behalf, and also on behalf of a PSCo affiliate,
Southwestern Public Service Company (SPS).

* The increased traffic consists of UP trains routed off of the Tennessee Pass line (this portion
of the increase is attributable to the Tennessee Pass discontinuance) and BNSF trains operating over the
Moffat Tunnel line pursuant to BNSF’s Central Corridor trackage rights (this portion of the increase is
not attributable to the Tennessee Pass discontinuance).

*' PSCo has in mind the acquisition by Royal Gorge Express, LLC, of an 11.75-mile segment of
the Tennessee Pass line (between Parkdale and Caiion City), which will be leased to and operated by
Rock & Rail, Inc., subject tca pcrmanem nrrevocable ovcrhead trackage rlghts easemcm rctamcd by
UP. See Royva : -

Company, STB Finance Docket No. 33622 (STB served July 15, l998) RMHJD&._LM&IM
Qperation Exemption--Roval Gorge Express, LLC, STB Finance Docket No. 33608 (STB served

July 15, 1998).

* PSCo claims that efforts by a shortline operator (the reference is apparently to CK&PR) to
purchase the abandoned segment of this line between NA Junction, CO, and Towner, CO, have been
unsuccessful, although (PSCo adds) the State of Colorado remains interested in acquiring this segment so
that rail operations thereon can be resumed.

* PSCo contends, in essence, that the very existence of the Moffat Tunnel i imposes a capacity
limitation on the Moffat Tunnel line. PSCo indicates, in this regard, that it has been advised that, due to
(continued...)
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as a potential alternative through route for traffic moving between points west of Dotsero, CO, on the one
hand, and, on the other hand, Pueblo, CO, by continuing in effect the condition permitting UP to
discontinue service on, but not to abandon, the Tennessee Pass line;* (2) order UP to continue to
preserve the integrity and continuity of the Tennessee Pass line as a potential through route;* and

(3) revisit, in the next annual round of the general oversight proceeding, the level of service UP is
providing on the Moffat Tunnel line.

UP/SP-361 Reply. UP indicates that, because traffic growth is indeed pressing capacity on the
Moffat Tunnel route,” it has reconsidered its plans to abandon the Tennessee Pass route, and has
determined that service on the Tennessee Pass route will be resumed if necessary to alleviate congestion
on the Moffat Tunnel route.” UP adds that the conditions requested by PSCo are not needed, given
UP’s own decision to preserve the Tennessee Pass route and its continuity as a through route.

THE CK&PR COMMENTS. CK&PR was established for the purpose of acquiring and
operating the Tennessee Pass line and the NA Junction-Towner line,” but, to date, it has neither
acquired nor operated either line. CK&PR contends: that it made a good faith effort to acquire the
NA Junction-Towner line; that UP, however, did not make any particular effort to heip CK&PR acquire
that line; that, in fact, UP, after giving CK&PR little time to assemble certain complicated financing
arrangements, kept CK&PR'’s good faith nonrefundable $100,000 deposit; but that CK&PR has not yet

9(...continued)
the need to vent locomotive exhaust fumes, at '=ast 20 minutes must elapse after one train exits the

tunnel before another train is allowed to en... «ne tunnel.
* See Merger Dec. No. 44, slip op. at 155-56.

* PSCo insists that UP should not be permitted to sell portions of the Tennessee Pass line in a
manner that would impair UP’s ability to resume through train operations between Dotsero and Pueblo
via the Tennessee Pass.

* UP indicates that traffic has grown on the Moffat Tunnel route: because UP has successfully
promoted expansion of Utah and Colorado coal traffic; and because BNSF has greatly expanded its own
Central Corridor trackage rights operations. UP adds that, to reduce traffic on the Moffat Tunnel route,
it has rerouted some coal trains to its Wyoming mainline.

*” UP notes that, on August 21, 1998, it advised the Board that it was removing the Tennessee
Pass line from Category 1 on UP’s system diagram map.

* CK&PR apparently would like to acquire the UP lines between Dotsero, CO, and Towner,
CO (i.e., the Tennessee Pass line and the NA Junction-Towner line, plus the Dotsero-Sage segment that
lies west of the Tennessee Pass line and the Cafion City-NA Junction segment that lies between the
Tennessee Pass line and the NA Junction-Towner line).
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given up on its efforts to acquire the NA Junction-Towner line. CK&PR adds: that, in July 1998, the
State of Colorado exercised its state-law right of first refusal to purchase the NA Junction-Towner line;”
that the State has indicated that it will request shortline operator bids once it takes possession of the line;
and that, despite opposition from UP, CK&PR intends to submit a bid in response to that request.'®
CK&PR further contends that, with respect to the Tennessee Pass line, UP has exercised a “divide and
conquer” strategy by selling an 11.75-mile segment of the line to a newly established passenger
excursion operator (Royal Gorge Express) and its shortline freight affiliate (Rock & Rail, Inc).

CK&PR argues, in essence, that our focus on the narrow issue of the amount of local traffic
moving over the NA Jjunction-Towner line led us to overlook the vital role this line has played as
respects Central Corridor competitive options. CK&PR claims, in fact, that eradication of the former
DRGW/MPRR Central Corridor routes and the competitive options they once offered is a top UP
corporate priority that UP is determined to pursue even if it results in continued degradation of service
over UP’s other Central Corridor routes.

CK&PR therefore asks that we scrutinize carefully UP’s assertions regarding the Tennessee Pass
line and competition in the Central Corridor. CK&PR asks, in particular: that we continue the
condition barring UP from abandoning the Tennessee Pass line; and that we order UP to preserve the
integrity and continuity of the Tennessee Pass line as a through route between Dotsero and Pueblo, until
such time as it might sell the line in cne piece to another rail carrier for continued service. CK&PR also
urges that we ask UP whether it required Royal Gorge Express to pay fair value for the Parkdale-Cafion

City segment or whether it sold that segment for a nominal consideration.'"'

UP/SP-361 Reply. UP claims: that CK&PR is a gathering of rail aficionados with dreams of
operating excursion passenger trains throughout Colorado; that the State of Colorado, not UP, rejected as

* CK&PR’s comments suggest that, under Colorado law, before a railroad may physically
dismantle an abandoned line, the railroad must give the State a right of first refusal to purchase the line.
See also UP/SP-316, V.S. Opal at 11 (UP indicates that a new Colorado law requires a railroad to delay
salvage of an abandoned line to give an opportunity for government entities to acquire the line in whole
or in part; UP further indicates that it has “voluntarily” complied with this law, although UP believes
that this law is preempted by federal law).

"% CK&PR claims that UP has told the State: that it does not want the State to select CK&PR
or any CK&PR affiliate as an operator; ard that it wants to forbid the State from reselling the line to
CK&PR or any CK&PR affiliate. CK&PR further claims tha: UP has also attempted to persuade one of
CK&PR'’s shipper backers to refrain from supporting CK&PR in any future purchase or operating kids
for the line.

' CK&PR claims that UP insist=d that CK&PR pay fair value for the NA Junction-Towner
line.
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not viable CK&PR’s bid to purchase the Tennessee Pass and NA Junction-Towner lines; that, following
that rejection, UP, acting at the request of Colorado officials, attempted to work separately with CK&PR
on a purchase of the NA Junction-Towner line; that this attempt failed, however, when it became clear
that CK&PR had no financing to buy this line, and had misrepresented its financial resources both to UP
and to Governor Romer;'” that, in July 1998, UP sold the NA Junction-Towner line to the State of
Colorado; and that, in any  ent, the conditions requested by CK&PR are not needed, given UP’s own
decision to preserve the Tennessee Pass route and its continuity as a through route. UP adds that the
price of the Parkdale-Cafion City segment paid by Royal Gorge Express was based on net liquidation
value, the same method of valuation used in connection with the NA Junction-Towner line.'®

THE CEMEX COMMENTS AND PETITION. Cemex, a cement and aggregates shipper
with facilities in Dittlinger, TX (near New Braunfels, TX) is served by UP’s Austin Subdivision, a
heavily used mainline that carries most of UP’s traffic to and from Mexico. Cemex insists, and UP has
conceded, that Cemex has been adversely impacted by UP’s service problems.

Prior Decision. In our decision served July 31, 1998, we acknowledged Cemex’s problems
but nevertheless denied Cemex’s request that we use our emergency authority to grant BNSF, which had
overhead trackage rights over the Austin Subdivision that it was not then using, the right to provide local
services in order to interchange with the Cemex-owned Western Rail Road (WRR, which operates inside
Cemex’s Dittlinger facility). We noted: that we were not inclined to impose, under 49 U.S.C. 11 123,
remedies that might significantly impede UP’s own service recovery plan, or create service problems for

shippers elsewhere, or favor one shipper over another; that we were not convinced that BNSF could
provide additional service to make up any current UP service shortfall without Jjeopardizing other
operations over the line:'” that, furthermore, although it was possible that BNSF had sufficient excess

' UP disputes most of CK&PR s factual allegations regarding the CK&PR-UP relationship.
See UP/SP-361, V.S. Opal.

""" See UP/SP-361, V.S. Opal at 4 p 2 (UP indicates that the actual price paid by Royal Gorge
Express for the Parkdale-Cafion City segment is confidential).

"™ Rail Service In The Western United States, STB Ex Parte No. 573 (STB served July 31,

1998).

' We noted that, beyond originating cement and aggregates shipments and transporting local
traffic, the Austin Subdivision is aiso used to carry most of UP’s through traffic to and from Mexico, and
must be cleared several times each week to accommodate Amtrak passenger trains. We also noted: that,
at the relevant points, the Austin Subdivision’s single mainline track is used for a large portion of each
day to switch traffic for adjacent shippers; that Cemex itself must be reached by a time-consuming and
operation-delaying manual switch; and that Cemex apparently lacked enough track space to store the
number of empty cars needed to sustain even its then present level of service.

31




STB Finance Docket No. 32760 (Sub-No. 21)

capacity to serve Cemex, there was no indication that BNSF had sufficient capacity to serve the other
nearby UP-served facilities that compete with Cemex; and that, in any event, although Cemex was still
not receiving fully adequate service, UP’s service for Cemex had already improved markedly and was
likely to improve even further in the future.'®

Cemex’s Comments. In its comments filed in STB Finance Docket No. 32760 (Sub-No. 21),
Cemex, which claims that the UP service improvements that have occurred have proven to be inadequate
and unsustainable, asks that we impose a condition granting BNSF local service rights to all cement,
stone, and sand bulk facilities in Texas'"” located aiong the UP lines over which BNSF received, in
connection with the UP/SP merger, overhead trackage rights. Cemex contends that the requested
condition: is necessary to address UP’s continuing systemic inadequacies in providing reliable service to
cement, stone, and sand producers in Texas;'® is essential for the continuation of competition in bulk
shipments in Texas; will ensure that BNSF can achieve sufficient traffic density to sustain the use of its
trackage rights; and wiil result in minimal, if any, harm to UP, because UP is currently unable to provide
adequate service to these shippers. Cemex further contends that the requested condition: is intended to
mitigate the adverse impacts of the UP/SP merger;'® is designed to enable shippers to receive adequate

'% We noted, in this respect: that UP was rehabilitating a parallel 16.7-mile line segment near
New Braunfels that had previously been abandoned; and that the reactivation of this segment, which UP
anticipated would occur in October, would eliminate the Austin Subdivision’s only single-track segment

between Union Pacific Railroad Company--Petition For
. .

. s z
palroad Line Between Jude and Ogden Jun

TX, ST une 5, 1998; pubiished that day in the Federal
Register at 63 FR 30810) (requesting comments on UP’s petition for an order declaring that the Board
lacks authority under 49 U.S.C. 10901 over the rehabilitation and reactivation, by UP, of the 16.7-mile

segment).

"7 Cemex states that the problems it is experiencing are also being experienced by other
similarly situated shippers.

'* Cemex claims that UP cycle times remain excessively high and highly variable, resulting in
extreme “bunching” of empties, insufficient train starts, and substantial departure delays, all of which
cause congestion and severely tax Cemex’s resources and facilities. Cemex concedes that, as respects
Cemex’s traffic, UP cycle times have improved as compared to early 1998, but Cemex insists that much
of this improvement has come from actions taken by Cemex to restrict its shipments to unit trains to
destinations capable of receiving from 40 to 90 rail cars at a time. And these actions, Cemex adds, have
forced Cemex to stop serving many of its customers.

'” Cemex insists that the service problems it is experiencing are predominantly the result of the
UP/SP merger. The satisfactory service that UP provided pre-merger, Cemex claims, began
deteriorating almost immediately after the merger was approved by the Board.
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service;''® would not create unreasonable operating or other problems for UP;'"" and would not frustrate
UP’s ability to obtain the anticipated public benefits of the UP/SP merger.'"”

Cemex’s Petition. In its petition filed in STB Ex Parte No. 573 and STB Service Order
No. 1518, Cemex contends that we erred in denying, in our decision served July 31, 1998, Cemex’s
request for an emergency service order. Cemex contends, in particular: that we erred in stating that
Cemex had acknowledged that UP was adequately transporting all of the cement loads that Cemex was
offering;'" that we erred in stating that, in May 1998, UP transported more than 80% of its originally
stated goal of 1,656 carloads per month;'"* that we were not entirely accurate in our assessment that the
cycle time for returning empty cars for reloading has substantially improved;'' that we erred in relying
on UP’s attempt to provide additional rail capacity by rehabilitating the previously abandoned 16.7-mile
line segment near New Braunfels;'' that we erred in emphasizing that Cemex must be reached by a

1% Cemex insists that granting BNSF local service rights to all cement, stone, and sand bulk
facilities in Texas located along the trackage rights lines will create a level playing field for all shippers
by allowing all shippers to meet current market demands. The sought relief is especially appropriate,
Cemex claims: because UP gives, and will continue to give, a low priority to stone and cement trains;
because UP does not now have, and will not in the future have, the ability to service the needs of cement
and stone shippers; and because certain competitors that are now served either by BNSF alone or by both
BNSF and UP have experienced a significantly less adverse impact than shippers like Cemex that are
served exclusively by UP.

""" Cemex notes that BNSF already has overhead trackage rights over the relevant lines.

"2 Cemex argues that the sought relief would enable BNSF to take raii volume off of UP’s lines,
which would effectively reduce UP’s congestion problems.

" Cemex claims that UP’s performance in transporting Cemex’s cement has been unpredictable
and unsustainable.

""* Cemex claims that, in May 1998, UP achieved only 74% of its commitment.

''"* Cemex claims that, although cycle times have improved, there has not been a commensurate
increase in train starts per month. Cemex further claims: that cycle times remain excessively high and
highly variable; and that, in any event, much of the improvement in cycle times has come from actions
taken by Cemex to restrict its shipments to unit trains to destinations capable of receiving from 40 to 90
rail cars at a time.

""® Cemex claims that UP has advised shippers that reactivation of that segment will be delayed
to some unknown future date, possibly in mid-October. The line, in fact, has been opened.
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“time-consuming and operation-delaying” manual switch;''” that we erred in stating that Cemex appears
to lack enough track space to store the number of empty cars needed to sustain its present level of
service, let alone that necessary for the additional carloadings it seeks;''® that we erred in concluding
that “there is too small a margin for error -- and too great a risk of harm -- to require” the emergency
service relief sought by Cemex;'" and that we erred in stating that BNSF access for Cemex would likely
produce for Cemex an immediate competitive advantage over similarly situated shippers nearby.'*
Cemex asks that we grant its petition for reconsideration, that we grant emergency service relief, and
that we authorize BNSF to provide local service rights to Cemex’s Dittlinger facility.

UP’s Reply To Cemex’s Petition. In its reply to Cemex’s petition, UP contends: that there is
no longer an emergency situation in the Houston/Gulf Coast area;'?' that, therefore, there is no basis for
the emergency service relief sought by Cemex; that UP is working at addressing Cemex’s operationa)
concerns; that UP’s service to Cemex continues to improve; and that, in any event, the particular relief
sought by Cemex could not possibly accomplish Cemex’s goal of increasing the total volume of rock
transported over the Austin Subdivision.'? UP further contends: that the information submitted by UP,
upon which we relied in our decision denying Cemex’s request for an emergency service order, was
accurate; and that our decision adequately explained our reasons for denying Cemex’s request.

UP/SP-361 Reply. In its reply to Cemex’s comments, UP insists that Cemex has presented
neither a plausible allegation of any defect in competition on the Austin Subdivision nor any other basis

for what would amount to a permanent “open access” condition on that Subdivision. UP contends: that
Cemex was exclusively-served both before and after the UP/SP merger; that Cemex’s complaints derive
from UP’s inability to carry all the rock that Cemex wanted to ship in a “‘sizzling” construction market;

"7 Cemex claims that the manual switch at its interchange tracks is precisely the same type of
manual switch that is used at all other cement and aggregate shippers on the Austin Subdivision.

""" Cemex claims that this statement is simply untrue.

""" Cemex insists that BNSF local service operations at Dittlinger would not pose unreasonable
operating or other problems.

"* Cemex insists that it seeks only a level playing field, and contends that it has been unable to
compete with other aggregate producers that are not limited by UP’s lack of reliable service. And,
Cemex adds, it is not requesting that UP favor Cemex by taking cars away from other shippers; rather, it
is requesting only that BNSF be granted local service rights in order to augment UP service.

"' See Joint Petition For A Further Service Order, STB Service Order No. 1518 (Sub-No. 1)

(STB served July 31, 1998).

" UP insists that it is utilizing the Austin Subdivision as effectively as possible, and is
operating as many trains over that line as its capacity allows.
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that this was a problem of rail capacity, not a problem of inadequate competition; thay UP is attempting
to expand capacity by rehabilitating the previously abandoned segment near New Braunfels;' that, over
the past several months, the service UP has provided to Cemex has gotten progressively better, thanks (at
least in part) to UP-initiated productivity enhancements, such as using longer trains to transport Cemex’s
products and working with receivers to unload cars more quickly;'* and that UP could transport even
more shipments for Cemex if Cemex would build acditional trackage at its facility, which would allow
Cemex’s WRR subsidiary to tender 90-car trains to UP without forcing UP to build trains on the Austin
Subdivision mainline from Cemex’s short tracks. UP further contends: that, even if BNSF were
authorized to serve Cemex, track capacity in the relevant area is such that BNSF and UP combined
could not move more trains than UP can move alone; and that, as a practical matter, the addition of
BNSF would result in UP-BNSF coordination problems that would actually reduce the effective
transportation capacity of the iocal track network.

THE LACSD COMMENTS. The County Sanitation Districts of Los Angeles County claim
that UP has been unable to cons’ lently supply their wastewater treatment facilities with chlorine, a key
component in disinfecting wastewater. The County Sanitation Districts, noting that the lack of a
dependable chlorine supply could threaten their ability to provide adequate wastewater treatment for
their customers, urge us to take all appropriate actions to restore normal rail service in order to protect
the public health of citizens in the Los Angeles area.

UP/SP-361 Reply. UP concedes that chlorine shipments in July and August suffered delays,
and that one car in particular was badly mishandled, on account of congestion-spawned shortages of
locomotives and crews throughout Southern California.'” UP contends, however, that its congestion
problems in the Southern California area have been resolved, and that UP service in this area is now
much more reliable.

! STB Finance Docket
No. 33611 (STB served Aug. 21, 1998) (holding that the Board does not have 49 U.S.C. 10901
jurisdiction over the rehabilitation and resctivation, by UP, of the previously abandoned segment).

'** UP contends, in particular: that, in August 1998, UP transported 1,773 cars of rock for
Cemex (this, UP notes, is the largest number of rock cars it has moved for Cemex during the 3" years
for which UP has records); that UP’s cycle times for rock cars have been plummeting; that, due to a
recent weather-related slowdown in Houston construction, Cemex is no longer able to fill the s xck trains
UP is prepared to operate; and that UP is also carrying all the cement Cemex can tender.

"** UP indicates that the LACSD chlorine shipments, which move from a supplier in Henderson,
NV (southeast of Las Vegas), to points in Southern California, are routed via UP to Barstow, CA, and
via BNSF beyond Barstow to destination.
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THE DOT-3 REPLY. DOT has addressed both safety issues and competitive issues.

Safetylssues. DOT advises that UP safety issues have been studied intensively by the Federal
Railroad Administration (FRA). DOT indicates: that FRA completed a comprehensive safety review of
UP’s operations, through a Safety Assurance and Compliance Program (SACP); that FRA’s Final Safety
Assurance and Compliance Report on UP, which was issued in February 1998, concluded that UP was
making progress in remedying its safety deficiencies, but that continued effcrt and commitment would be
needed to remedy UP’s underlying problems; that, to address these problems, FRA conducted, in
February 1998, a Senior Management Meeting, with representatives from UP management, UP labor,
and FRA; that UP management has developed, in coordination with UP labor and FRA, a Safety Action
Plan that details both long-term and interim measures to address UP’s safety problems; that FRA has
been working closely with UP to implement the Safety Action Plan; that, to assure continued progress,
FRA has developed a detailed monitoring program; and that, as a result of all these efforts, significant
results have already been achieved.'” DOT adds: that continued effort is needed to ensure that safety
continues to receive the highest priority; and that, in pursuit of this goal, FRA will continue regular
inspection activities, and will work with UP management and UP labor to develop additional initiatives
to address any new safety concerns.

Competitive Issues. DOT indicates that it continues to have reservations about BNSF’s ability to
provide competition via trackage rights for 2-to-1 shippers. See Merger Dec. No. 44, slip op. at 90
(DOT argued that the trackage rights provided for in the BNSF agreement would not allow BNSF to
conduct independent operations on an equal footing). DOT insists, in this regard: that BNSF’s trackage
rights service has been adversely affected by UP’s service problems; that the effect on BNSF of any UP
service problems would have been much less significant if BNSF had operated on its own tracks rather
than as a “tenant” on UP’s tracks; and that shippers likely would not have suffered to the same degree if
they had had access to alternative “landlord” carriers.'”’” DOT adds, however, that UP’s service
problems have made a fair assessment of the competitive impacts of the merger impossible; a period of
“normal” operations is necessary, DOT suggests, to determine the true impact of the merger. DOT
therefore contends: that continued oversight will be necessary until such time as a more accurate
assessment of the effectiveness of UP vs. BNSF competition is possible; and that, until that time, the
reporting requirements currently in effect will have to be continued. We note that reporting requirements
are, in fact, being continued.

' DOT indicates that. since August 1997, there has been: a 19% reduction in reportable
employee injuries; a 21% reduction in lost work days by employees; a 20% reduction in grade crossing
accidents; and a 9% reduction in grade crossing injuries.

"7 DOT indicates, however, that it has not concluded that UP has consistently discriminated
against BNSF trains.
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UP/SP-361 Reply. UP insists that its service problems have not made a fair assessment of the
competitive impacts of the merger impossible. The fact of the matter, UP claims, is that the evidence
demonstrates: that the conditions imposed in Merger Dec. No. 44 have been highly effective;'?* that the
UP/SP merger has not caused any reduction in competition; and that, all things considered, the UP/SP
merger has been entirely procompetitive.'”

THE CIC-2 AND A&NR-2 COMMENTS. CIC, which produces paper, plywood, lumber, and
forest products, has or formerly had four East Texas plants (at Corrigan, Sheldon, Camden, and Lufkin)
that rely, either directly or via a shortline connection, on UP’s (formerly SP’s) Lufkin Subdivision
(between Houston, TX, and Shreveport, LA). See Merger Dec. No. 44, slip op. at 76 and 193." CIC
claims that the UP/SP merger and the conditions we imposed in connection therewith have had a
negative impact on CIC, its MC&SA subsidiary, and its A&NR affiliate. CIC contends: that both UP
and BNSF are funneling southbound trains to Houston over the Houston-Fair Oaks line; that this
directional running has impacted the local operation which serves CIC, MC&SA, and A&NR; that, on
account of this directional running, there has been a severe reduction in the frequency of car pickups and
set outs by UP and there have been increased transit times for movements via UP; and that CIC has
incurred substantially increased costs related to shipping products by truck or other modes in order to
meet the delivery schedules of its customers.

A&NK, a shortline which interchanges with UP at Lufkin, handles an average of 5,000 rail cars
a year for the several customers located on its lines. A&NR indicates that it has been negatively
impacted by UP’s service problems: it has experienced severe reductions in the frequency and reliability

% 'UP insists that BNSF s trackage rights traffic volumes (and Tex Mex’s trackage rights traffic
volumes as well) have reached a level that supports fully competitive train services.

"#* UP cites the following procompetitive impacts: sharply lower reciprocal switch fees
throughout the West; the creation of two entirely new single-line routes in the I-5 Corridor; the creation
of a cornucopia of equipment utilization benefits; and the injection of new competition for “1-to-2"
shippers in Louisiana (see UP/SP-344 at 94).

"% The Corrigan plant is served directly by UP. The Sheldon plant, which is no longer owned
by CIC, is served directly by UP, and (CIC indicates) may also be served in the future by BNSF, as a
result of a UP-BNSF agreement, announced in February 1998, respecting ownership of certain Houston-

New Orleans lines. See UP/SP-3 The Burlington Northern and Santa Fe Railway
i Ui £ Ra:

and Avondale, LA, STB Finance et No. 33630 (STB served Sept. 29, 1998). The Camden plant is
served by CIC’s MC&SA subsidiary, which has only one customer (the Camden plant) and which
interchanges with UP at Moscow. The Lufkin (Herty) plant, which is no longer owned by CIC, is served
by A&NR. a 50%-owned CIC affiliate which has several customers and which interchanges with UP at
Lufkin.
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of local service; it has experienced a complete breakdown in communication with UP operating
managers; it has experienced increased transit times for movements via UP; and it has experienced a
40% decline in rail traffic through the third quarter of 1998 as compared to the same period in 1997.
A&NR claims: that directional running has added traffic and congestion over the mainline at the
expense of local service to shortlines and their customers; and that the BNSF trackage rights have
contributed to the additional congestion.

CIC and A&NR have offered several suggestions with respect to the problems they have
identified. (1) CIC and A&NR support what they call “open interchange,” i.e., the removal of service
restrictions to shortlines by carriers granted overhead trackage rights. CIC and A&NR, which indicate
that they support AF&PA s proposals respecting shortline routing options and paper barriers, suggest that
the issue of “open interchange” should be addressed in a proceeding applicable to all railroads. (2) CIC
and A&NR suggest that we should provide for specific daily local service tc shortlines that interchange
traffic with UP « d/or BNSF on mainlines running into and out of Houston. Local crews, CIC contends,
should get priority to travel over or across mainlines to switch local industries and to collect or deliver
shipments and/or equipment to shortlines. (3) CIC and A&NR urge us to maintain continued and
vigilant oversight of the UP/SP merger.

A&NR has also suggested that the new facilities condition we imposed in Merger Dec. No. 44"
has created an unintentional disadvantage for shortlines. Shortlines have little prospect of developing a

larger shipper base on their existir.g lines, A&NR contends, when a shipper will enjoy access both to UP
and to BNSF by locating a new facility on the UP mainline. A&NR, which suggests that shortlines
should receive the same treatment as shippers in that BNSF (or any other railroad given trackage rights)
should have access to shortlines that interchange with UP, urges us to seek comments from other
shortlines concerning their ability to attract new customers since the imposition of the new facilities
condition.

UP/SP-361 Reply. UP concedes that local service on the Lufkin Subdivision has not been
entirely satisfactory.'”” UP contends, however, that it has taken a number of steps to improve local
service on this line: it has doubled the frequency of local service between Shreveport and Lufkin
provided by trains LEF60 and LEF61; it has relocated dispatching of the Lufkin Subdivision from
Omaha, NE, to the Spring Dispatching Center in Spring, TX; it plans to assign locomotives to locals
LEF52 and LEF53 between Houston and Lufkin so that they will not have to compete for power with
other operations; and it has taken action to ensure that the trains are ready to go at Englewood Yard

! See Merger Dec. No. 44, slip op. at 145-46.

" UP adds that, because much of the outbound traffic generated by CIC, MC&SA, and A&NR
is destined to California, CIC, MC&SA, and A&NR were also impacted by the congestion, in July and
August, in UP’s California operations.
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when the local crew comes on duty, thus eliminating situations where the crew consumes part of its
service time waiting for its train to be prepared.

With respect to the second suggestion advanced by CIC and A&NR (the suggestion that we
should provide for specific daily local service to shortlines that interchange with UP and/or BNSF on
mainlines running into and out of Houston, and that local crews should get priority to travel over or
across mainlines to switch local industries and to collect or deliver shipments and/or equipment to
shortlines), UP contends that CIC and A&NR have submitted no evidence: that such daily local service
was guaranteed before the merger; that local crews had any such priority before the merger; or that any
competitive impact of the merger, as opposed to specific local-train service issues on one line, has caused
any reduction in UP’s service to shortlines. And, UP further contends: a condition requiring daily local
train service to every shortline in east Texas, or anywhere else, might require UP to provide uneconomic
service; and a condition requiring priority for local crews would involve a government override of
sensible day-to-day operating decisions in order to favor a particular group over others.

With respect to A&NR s suggestion concerning the new facilities condition, UP contends: that,
even if A&NR’s contention as to relative disadvantage were true, this would be a circumstance that
existed prior to the merger (becausc, at that time, shippers could elect to locate new facilities at points
served by both UP and SP, while an exclusively-served shortline could not offer a site open to rail
competition); but that, as a practical matter, there is every reason to conclude that A&NR’s contention as

to relative disadvantage is not true (because recent history has demonstrated that solely-served shortlines
clearly can compete for new industries). And, UP adds, BNSF is already handling ample traffic
volumes, and does not need more industry access to ensure its competitiveness.

THE ESI-28 PETITION. Entergy’s interests are focused on its White Bluff Steam Electric
Station (White Bluff), which is located near Redfield, AR, and which uses coal originated at Powder
River Basin (PRB) mines served by both UP and BNSF. Prior to the UP/SP merger, White Bluff, which
lies on UP’s line between North Little Rock and Pine Bluff, was rail-served exclusively by UP, which
transported coal to White Bluff via a single-line routing from the PRB. Entergy insisted, however, that,
in the context of the UP/SP merger, White Bluff had to be regarded as a 2-to-1 point, because a
build-out to an SP line, located about 21 miles away at Pine Bluff, would enable White Bluff to enjoy a
BNSF-SP joint-line routing from the PRB. Entergy therefore argued that the [ re-merger status quo at
White Bluff could be preserved only by granting trackage rights to BNSF (or another independent
carrier) over SP’s line between Pine Bluff (the point of connection with a White Bluff build-out) and
West Memphis, AR (the point of connection with BNSF’s own line), limited to the transportation of coal
trains to/from White Bluff via the White Bluff-Pine Bluff build-out line. Se¢ Merger Dec. No. 44, slip
op. at 54-55.

We granted the build-out preservation condition sought by Entergy vis-a-vis White Bluff, and
thereby preserved the White Bluff build-out status quo, by requiring that the BNSF agreement be
amended to allow BNSF to transport coal trains to and from White Bluff via the White Bluff-Pine Bluff
build-out line, if and when that line is ever constructed by any entity other than UP/SP. We noted that,
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with this build-out relief, Entergy would continue to have the option of building out to an independent
carrier and would continue to be able to use this option in its negotiations with the post-merger UP. See
Merger Dec. No. 44, slip op. at 154 and 185.

Now, in its ESI-28 petition (filed October 23, 1997), Entergy contends that, on account of UP’s
service problems, UP has been unable to deliver all the coal White Bluff needs to meet its generation
requirements, and, in consequence, the generation of electricity at White Bluff has had to be curtailed
and Entergy has had to rely on more expensive power (by purchasing power from the grid and by
generating power at its gas-fired plants). The situation, Entergy warns, is approaching near-critical
proportions; UP, Entergy claims, is simply unable to provide Entergy with adequate rail transportation
service for coal consumed at White Bluff. Entergy adds that the build-out preservation condition
imposed for its benefit in Merger Dec. No. 44 is inadequate to protect it from competitive harm during
the UP service crisis.

Entergy, which expresses concern that UP will not be able to return to anything approaching
normal service levels in the foreseeable future, asks that BNSF be aliowed immediate interim access to
White Bluff for the duration of the UP service crisis, and be permitted to serve White Bluff directly for a
period of 3 years (the estimated time required to design, construct, and place in service a build-out line
to Pine Bluff).'” Entergy suggests that we can award it the relief it seeks either by modifying the build-
out preservation condition pursuant to the oversight jurisdiction we retained in the UP/SP merger
proceeding'** or by issuing a directed service order pursuant to the “directed service” provisions of
49 US.C. 11123. Entergy adds: that it has filed a breach of contract action in federal district court in
Louisiana; that it seeks, in that action, the right to terminate its UP contracts; but that, unless we allow
BNSF immediate interim access to White Bluff, Entergy may be unable to obtain, in the district court
action, an effective remedy.

UP/SP-328 Reply. UP, by reply filed November 12, 1997, urges denial of the ESI-28 petition.
(1) UP argues that, in essence, the Entergy vs. UP dispute is a private contractual dispute; Entergy, UP
claims, is seeking what amounts to a remedy for UP’s supposed breach of the service commitments set
forth in Entergy’s UP contracts. The Board, UP insists, should not intervene in the resolution of private
contractual disputes. And, UP adds, this point applies with particular force where, as here, Entergy is
already pursuing, in a federal district court, its contract claim against UP. (2) UP argues that we impose
conditions upon a merger only to rectify harms that the merger causes to competition or to another
railroad’s ability to provide essential services. Entergy, UP claims, has not seriously suggested that the
condition it now seeks satisfies those standards. UP contends, in particular. that the service problems

" The condition sought by Entergy would provide that direct BNSF service to White Bluff will
terminate after 3 years if Entergy has not completed t' = White Bluff build-out by then.

" Entergy insists that its present predicament at White Bluff is largely a consequence of UP’s
failure to implement the UP/SP merger in an orderly manner.
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claimed by Entergy are not as severe as Entergy has suggested,'** and, in any event, were not caused by
the UP/SP merger;'* and thai the requested condition would expand rather than preserve Entergy’s
competitive options. (3) UP argues that, if Entergy’s coal supplies are indeed threatened by UP’s
performance, Entergy has an efficacious remedy: it can readily move coal by rail to the Mississippi
River, and then by barge to White Bluff,"”’

Decision Served July 31, 1998. By decision served July 31, 1998, we ruled that, although
service at White Bluff might not be at the levels that Entergy would prefer, Entergy had not
demonstrated an entitlement to emergency re'ief vis-a-vis White Bluff (i.e., access by BNSF to
White Bluff for a period of 6 months). We noted: “UP states that it has delivered more trains to
Entergy’s power plants during the first five months of 1998 than it did during the comparable months of
1997 when there were no service problems on the UP system. Moreover, unlike other utilities, Entergy
has apparently refused to support operational changes to minimize congestion or pursue other
UP-suggested transport alternatives that would have increased its coal deliveries. Finally, as UP notes,
the imminent completion of its $400 million track improvements and capacity expansion in the
Central Corridor over routes used for Entergy shipments will reduce cycle times and provide the
increased cap~city that Entergy seeks.”’

"** UP insists that the service problems cited by Entergy represent only a short-term service issue
involving only 3 of the past 4 months of deliveries to White Bluff. And, UP adds, even the recent few
months of higher cycle times are not significantly different from !imited periods in the past when cycle
times for White Bluff deliveries have risen.

" UP claims: that its service problems arose in an area where the merger had not yet been
implemented, and were caused by the fragility of, and certain extraordinary stresses that had been
imposed upon, SP; that, with or without the merger, SP would have experienced a congestion crisis; that
shippers responded to service problems on SP lines by rerouting traffic via UP lines, which spread
congestion beyond the limits of the SP lines; and that, because the congestion around White Bluff
flowing from SI's problems in Texas would have occurred even without the merger, that congestion
cannot be causally attributed to the merger.

"7 See UP/SP-328 at 6 n.4. UP, however, has not addressed Entergy’s claim that, under the
terms of Entergy’s UP contracts, “Entergy is not free to seek alternative transportation of coal” for
White Fluff. See ESI-28, Exhibit CWJ-3, page 8, 921.

138 Joint Petition For A Further Service Order, STB Service Order No. 1518 (Sub-No. 1)
(STB served July 31, 1998), slip op. at 2 (describing Entergy’s most recent request for emergency relief)
and 7-8 (denying Entergy’s requests for emergency relief). See also Rai ice
United States, STB Ex Parte No. 573 (STB served July 1, 1998), slip op. at 2 (describing Entergy’s
earlier requests for emergency relief).
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THE AL&M PETITION. AL&M, a class 11l shortline that is wholly owned by Georgia-
Pacific Corporation (G-P), operates over 109 miles of track extending in a generally north-south
direction between its northern terminus at Fordyce, AR, and its southern terminus at Monroe, LA.'*
AL&M’s principal customers are: G-P, which produces pulp, paper, paperboard, lumber, plywood, other
wood products, and chemical resins at plants at Fordyce and Crossett; International Paper Company (IP),
which produces paper at its plant at Bastrop, LA;'“ Geo Chemical Company; the Ouachita Fertilizer
Company; the Shops Warehouse; Century Redi-Mix;'*' and the Coating & Laminating Company.
AL&M indicates that, by means of its Class I connections, the products of these shippers move outbound
in various types of cars to destinations throughout the United States. Prior to the UP/SP merger, AL&M
had three Class I connections: UP (at Monroe and Bastrop); SP (at Fordyce); and KCS (at Monroe). At
present, however, AL&M has only two Class | connections: the post-merger UP (at Monroe, Bastrop,
and Fordyce); and KCS (at Monroe).

AL&M claims, in essence, that, although it appears to be a 3-to-2 shortline, its situation is more
akin *o that of a 2-to-1 shortline. AL&M contends: that the pre-merger UP and the pre-merger SP were
able to provide, and the post-merger UP is able to provide, direct access to/from a wide range of
destinations/origins; but that KCS was able to provide, and remains able to provide, direct access to/from
a few points only. AL&M insists: that KCS directly reaches only a handful of the hundreds of
destinations to which AL&M traffic was shipped in 1997;'? and that, although KCS is able to interline
traffic to reach other destinations, these routings add circuity and cost, so that rates for KCS movements

are typicaily higher than comparable UP rates.'’ And, AL&M states: KCS routings tend to be
circuitous, given that, at Monroe, traffic must move either west to Shreveport or east to Jackson before
reaching a north-south line; and, because the AL&M-KCS connection is at the southern end of the

' The Fordyce, AR-Crossett, AR segment of the Fordyce, AR-Monroe, LA line is owned by
the Fordyce & Princeton Railroad (F&P), an AL&M affiliate that, like AL&M, is wholly owned by
G-P.

'“ Bastrop is located near the southern end of the Fordyce-Monroe line.
! Century Redi-Mix produces cement.

"2 AL&M indicates that the KCS-served destinations to which AL&M-originated traffic was
shipped in 1997 were: New Orleans, Lake Charles, DeRidder, Springhill, and West Monroe, LA;
Hatfield, AR: Brandon and Louisville, MS: Korf and Garland, TX; and some points in the Kansas City,
MO, area,

"' AL&M notes, in particular, that KCS must interline traffic to provide efficient routings to
Houston and the 5t. Louis area gateways. And. as respects the St. Louis area gateways, AL&M adds
that, although the connections provided to KCS by the Gateway Western and Gateway Eastern railroads
(which KCS recently acquired) might in theory allow KCS to reach East St. Louis, the routing would be
highly circuitous.
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Fordyce-Monroe line, traffic from/to the northern end of the line (e.g., traffic from/to G-P’s Fordyce
plant) requires a 109-mile haul on AL&M in addition to the already circuitous haul on KCS.

AL&M asserts that it and its shippers have been seriously and adversely affected by the UP/SP
merger, which (AL&M argues) eliminated the vigorous competition that had previously existed between
UP and SP. Post-merger UP service, AL&M insists, has been poor, and, although there have been, from
time to time, improvements, these improvements have been sporadic and episodic. UP rate increases,
AL&M adds, have already occurred, and further UP rate increases are anticipated.'* And, AL&M
alleges, UP has also imposed “hidden” rate increases by transferring operating costs from itself to
AL&M and AL&M'’s customers. These impacts, AL&M states, are not simply by-products of UP’s
well-known service problems, but reflect, instead, the fact that UP lacks competitively-driven incentives
to offer good service and reasonable rates. AL&M argues, in particular, that the KCS competitive
option has not constrained UP from providing poor service and implementing substantial rate
increases.'*’

AL&M therefore asks that we impose a condition allowing for the creation, at Fordyce, of a
BNSF-AL&M interchange'* with respect to all traffic except traffic that can be handled by KCS direct
to destination or direct from origin.'” This condition, AL&M contends, would remedy the competitive
harm caused by the UP/SP merger and would restore to AL&M and its shippers the vigorous and
effective competition that existed prior to the merger by ensuring that AL&M and its customers have
access to two Class I connections (UP and BNSF) able to compete for AL&M traffic which KCS cannot
directly serve.'*

'“ AL&M claims that UP has indicated that the rates charged by SP were “too low.”

> AL&M also notes that other competitive options (i.e., truck or intermodal) are prehibitively
expensive except in emergency situations.

4 BNSF already has overhead trackage rights on the UP ( formerly SP) line that runs through
Fordyce.

"7 AL&M indicates that, under its requested condition, BNSF would not be given access at
Fordyce “to AL&M traffic moving to or from points directly served by the KCS, including KCS-sered
points in New Orleans, Shreveport, Lake Charles, and Kansas City.” AL&M Petition at 10-11. AL&M
further indicates that it “is willing to exclude from BNSF access traffic that travels from the AL&M
direct to a destination on the KCS (or vice versa). This exclusion should not encompass traffic that can
reach its destination only after being interchanged by the KCS to another carrier, nor, conversely, traffic
originating off the KCS and routed over the KCS to AL&M destinations.” AL&M Supplement at
12 n.26.

" AL&M claims that the requested condition is operationally feasible, and it insists that it has
(continued...)
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AL&M concedes that it did not request, in the UP/SP merger proceeding, the condition it has
requested now; there then appeared to be, AL&M indicates, no precedent for remedial access by a third
carrier where a merger would result in a 3-to-2 reduction in the number of available carriers. AL&M
notes, however, that such a precedent exists now, because we created it in our decision approving the
UP/SP merger. See Merger Dec. No. 44, slip op. at 152-54 (certain shippers in the Lake Charles area
had, prior to the merger, access to UP, SP, and KCS; we noted, however, that KCS had to interline with
UP or SP to provide “etficient routings” to the key gateways at Houston, New Orleans, St. Louis, and
Chicago; and we therefore required that BNSF be given greater access to these shippers than the access
that the UP/SP applicants had proposed).'® See also Merger Dec. No. 63, slip op. at 7-8 (rejecting
KCS’s argument that we erred i granting BNSF access to shippers in the Lake Charles area).'®

BNSF-6 Reply. BNSF, which supports the relief sought by AL&M, contends that, even if two
carriers have access to a shipper’s facilities, that shipper should be deemed a “2-to-1" shipper if route
circuity or other service impediments effectively limit its commercially realistic, efficient, and
competitively priced rail carrier options to one carrier.'” BNSF further contends that the same principle
should be equally applicable to similarly situated shortlines such as AL&M. And, BNSF adds, it would
be able to provide service to AL&M through a Fordyce interchange with minimal or no impact on UP
operations.

KCS Reply. KCS, which opposes the relief sought by AL&M, contends: that KCS, which
handled over 8,600 cars in 1997 and over 2,600 cars during the first quarter of 1998 that were

198(__.continued)
adequate tracks, sidings, and crews to position cars for two pick-ups and set-offs per day at Fordyce, one

by UP and one by BNSF.

" AL&M claims that the limitations on KCS routings from Lake Charles are present in almost
identical form in the case of KCS routings from Monroe. The principal difference, AL&M adds, is that,
whereas the Lake Charles-New Orleans KCS routing is 109.9% longer than the comparable UP routing,
the Monroe-New Orleans KCS routing is only 40.3% longer than the comparable UP routing,

Western Railroad Company, Finance Docket No. 32760, Decision No. 63 (STB served Dec. 4, 1996)
(Merger Dec. No. 63).

"' BNSF cites Merger Dec. No. 44, slip op. at 152-53 (respecting the Lake Charles area) and
186 (respecting Texas Utilities Electric Company).
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interchanged with AL&M, provides a significant competitive restraint vis-a-vis UP;'* that, during 1997,
KCS handled traffic originated by AL&M and destined to dozens, if not hundreds, of destinations
beyond the KCS system (from Vermont to Florida, and from California to Washington); and that KCS
routings are preferable to many UP routings and to many prospective BNSF routings as well.'® KCS
also contends that the lack of shipper support for the AL&M petition'* may indicate that the “rate”
increases alleged by AL&M are not increases in the rates charged to shippers but, rather, increases in
UP’s division of such rates; the AL&M-UP dispute, KCS suggests, may really be a “divisions” dispute;
but variations in the division of the revenues generated by the rates charged to shippers, KCS argues,
should not, in and of itself, have an effect upon the rates that shippers are charged.'**

KCS further contends: that the insufficiency of UP service complained of by AL&M is no
different than that suffered by many, including KCS, as a result of UP’s service problems; that, as
respects AL&M, the effect of UP’s service problems was exacerbated by UP’s inability to maintain
manageable levels of traffic in its Pine Bluff Yard; but that, because the problem at Pine Bluff Yard
appears to have been cured, UP’s service levels for AL&M traffic can be expected to improve. And,
KCS adds, AL&M’s analogy to the Lake Charles situation fails because that situation was entirely
different: KCS’s pre-merger routings at Lake Charles were largely KCS-UP joint line routings that
competed against SP single-line routings; and an unconditioned merger would therefore have made the
post-merger UP a participant in almost all post-merger KCS routings. KCS also claims that, even if
BNSF were given access to AL&M at Fordyce, BNSF could not offer more effective competition to UP
than KCS currently does: BNSF (KCS notes) would have to use UP lines to interchange with AL&M
(and would therefore be subject to UP interference and UP’s service problems), whereas KCS has its
own independent lines; and, in any event, BNSF, just like KCS, would have to interline AL&M’s traffic.

"2 KCS claims that, during the first quarter of 1998, the AL&M-KCS routing handled almost as
many outbound cars as the AL&M-UP routing (1,294 for AL&M-KCS: 1,382 for AL&M-UP).

*** KCS claims that all prospective BNSF routings would involve movement of freight via
Longview, TX, and would therefore often be more circuitous than the comparable KCS routings. See
also BNSF-6 at 3-4 (BNSF indicates that, initially, its service at the Fordyce interchange would involve
the movement of all outbound freight via Longview, BNSF adds that, if volumes increased, it might
operate a local “turn” operation between Camden, AR, and Pine Bluff, AR).

'* KCS claims that AL&M has submitted no evidence that shippers located on its line have
suffered a reduction in competition for their traffic.

'** KCS argues that, in the merger context, conditions are imposed to protect shippers, not to
protect railroads. And, KCS adds, AL&M has not demonstrated that a realignment of the AL&M-UP
divisions will impair AL&M’s ability to provide essential services to shippers located on the AL&M
line.
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G-P Replies. Georgia-Pacific indicates that the products it produces at its Fordyce and Crossett
plants'* generally must move outbound by rail; truck and intermodal, G-P claims, are prohibitively
expensive except in emergency situations. G-P contends: that, prior to the UP/SP merger, it had,
through AL&M, a choice of service and rates from two major systems (UP and SP) and one regional
system (KCS); that, since the merger, its choices have been limited to one major system (the post-merger
UP) and one regional system (KCS); but that KCS, given its geographic limitations, cannot be fully
competitive with the post-merger UP.'"” G-P further contends that, because the KCS competitive option
has not had a constraining effect on UP, G-P has experienced: excessive delays in obtaining, from UP,
empty equipment for loading; substantially increased UP line-haul transit times for almost all
movements;'* and increases in the rates ~harged by UP.'* And, G-P adds: it has had to ship products
by truck or intermodal, at substantially increased cost, in order to meet delivery schedules; and it has
experienced, as a result of this shift to /1on-rail modes, a reduction of business due to non-competitive
costs.

The inability of KCS to provide a fully effective competitive option vis-a-vis UP, G-P claims, is
demonstrated by the fact that the KCS competitive option has not induced UP to offer better service, to
provide adequate equipment, and to refrain from rate increases. Only BNSF, G-P contends, has the
system reach to compete effectively with, and to provide an effective competitive constraint on the rates
and service provided by, the post-merger UP. BNSF, G-P argues, can provide a fully competitive
aiternative to UP; KCS, G-P insists, cannot.'® G-P therefore supports the relief requested by AL&M.

' G-P operates a plywood plant at Fordyce and plywood, lumber, and chemical plants at
Crossett. G-P indicates that, in 1997, the rail volume from these four plants was approximately
5,000 carloads. The distribution of traffic, on a regional basis, was as follows: 49% to the Midwest,
34% to the West, 12% to the Northeast, and 5% to the South.

"7 G-P claims: that KCS does not directly serve more than a handful of G-P destinations
(i.e., only a few G-P destinations are located on KCS lines); that, in all other cases (e.g., traffic moving
to the Houston and St. Louis area gateways), KCS must interline traffic to reach G-P destinations; and
that, although KCS can offer service over joint routes, the rates for these joint routes have typically been
higher than the UP rates to the same points (presumably on account of the inherent additional costs
involved in interlining traffic).

"** G-P indicates that it has not realized a significant, sustained improvement in UP service
levels over the last 6 months (i.e., the 6 months preceding June 1, 1998).

** G-P indicates that, given the recent rate increases received on a negotiated G-P plywood
contract, it expects UP to increase its rates by amounts in the 15% to 20% range, over the course of the
next year, if AL&M’s efforts to create an AL&M-BNSF routing are thwarted.

" G-P claims that UP representatives have stated that UP intends to increase rates on the basis
(continued...)
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IP-21 Reply. In Merger Dec. No. 44, we considered International Paper’s concerns that the
UP/SP merger would adversely affect UP vs. SP (i.c., UP vs. AL&M-SP) competition at its Bastrop
plant. IP argued: that the pre-merger SP, which had no incentive to discriminate against AL&M and in
favor of the pre-merger UP, provided a friendly connection at Fordyce for traffic originated by AL&M;
that the post-merger UP/SP, however, would have an incentive to treat AL&M less favorably than itself,
and therefore would not provide a friendly connection at Fordyce for traffic originated by AL&M; and
that, therefore, the UP vs. SP-AL&M competition that existed pre-merger would not exist post-merger.
IP suggested that, in order to preserve UP vs. SP competition at its Bastrop plant and at certain other IP
plants (with respect to traffic moving from those plants to SP-served points), we should require that
UP/SP keep open all routes, at competitive rates with service no less favorable than would be accorded
UP/SP traffic, via pre-merger KCS-SP junctions at Beaumont, K. **ton, Dallas, and Shreveport, on
traffic to/from competitively served points (including AL&M originations and terminations at Bastrop).
See Merger Dec. No. 44, slip op. at 71-73. We denied IP’s suggestion (this was IP’s condition #2),
stating: “Conditions intended to keep open existing junctions are overly intrusive and could delay, in
certain respects, implementation of the increased efficiencies expected from the merger, and would deny
UP/SP the freedom to adapt to new developments.” See Merger Dec. No. 44, slip op. at 191.

IP now contends: that, prior to the UP/SP merger, IP had three competitive options at Bastrop
(an AL&M-SP routing via Fordyce, an AL&M-KCS routing via Monroe, and a UP routing), and, as a
result, rail service was reliable and efficient, and rates were maintained at competitive levels;'®' that,

post-merger, [P has only two competitive options at Bastrop (an AL&M-KCS routing via Monroe, and a
UP routing);'® but that, since July 1997, UP service at Bastrop has been grossly inferior, and IP has been
forced to divert traffic to truck to meet its commitments and keep the plant open. IP further contends:
that [P’s efforts to shift traffic to the AL&M-KCS routing (for traffic headed to destinations in the

1%0(...continued)
that rates charged by SP were “too low.” These statements, G-P argues, prove that the loss of SP has
had, and will continue to have, a direct ad verse effect on the competitive choices available to G-P and
its customers. And, G-P adds, UP’s ability to unilaterally increase rates that are “too low” shows
conclusively that the limited rail competition offered by KCS is inadequate to constrain UP pricing.

! IP claims that, prior to the merger, SP v-1s a far more responsive, competitive carrier than
UP, and provided a substantially superior level of service and more favorable rates.

*“ IP claims that, once certain existing SP contracts expire, the AL&M-UP routing via Fordyce
will disappear.
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Southwest, Midwest, and Far West) have been thwarted by a lack of cars on AL&M'® and KCS:;'* that
UP, facing no competitive constraint capable of tempering its conduct, has simultaneously reduced
service and increased rates; and that UP, unless some such competitive constraint is brought to bear
against it, is likely to allow service to deteriorate further and to raise rates even higher. IP, which
cupports the relief requested by AL&M, maintains that BNSF could replace the AL&M-SP Fordyce
routing that was lost with the merger and could restore a competitive option that was available to IP prior
to the merger; BNSF, IP claims, is willing to handle traffic routed AL&M-BNSF via Fordyce and to
provide IP with the badly needed boxcars that would permit AL&M to receive its proper share of IP’s
business.'®*

UP/SP-343 Reply. UP, which opposes the relict sought by AL&M, concedes that, as respects
traffic moving via an AL&M-UP routing, UP had serious service problems in the fall of 1997, and again
in February and March of 1998 (as UP implemented, and then adjusted to, directional running on the
line through Fordyce). UP claims, however, that its service has improved considerably in recent months,
and that, to solidify those improvements, it has restructured its iocal operation in various respects. UP
has also made three additional arguments in opposition to the “open access” relief sought by AL&M.

(1) UP insists that it has not imposed substantial rate increases on G-P (AL&M’s largest
shipper). UP claims: that, since the merger, UP and G-P, to simplify G-P’s rate spectrum, to bring G-
P’s rates into line with market conditions, and to expand G-P’s marketing opportunities, have negotiated
dozens of rate changes applicable throughout the West; that G-P’s overall freight costs (i.e., its freight
costs for all traffic handled by UP from all G-P origins) have remained flat, and, in fact, G-P has
received, in many instances, substantial rate reductions; that UP has indeed made some upward rate
adjustments (these apparently include the rate increases complained of by AL&M), but these adjustments
have merely reflected market conditions; and that the assertion that UP has embarked on a campaign to
raise SP rates that are “too low” is flatly untrue.'®

" AL&M maintains a fleet of 3,342 cars. AL&M Supplement at 6 n.10. IP indicates that
AL&M'’s car shortages are attributable to UP, which has failed to return AL&M’s cars to AL&M.

"** 1P indicates that KCS “has stepped up to the plate at many other locations in excess of their
commitments, and has been of great assistance to IP at other locations; but there is a limit to that
company’s resources.” IP-21, V.S. McHugh at 6.

" IP suggests that the apparent 3-t0-2 impact of the merger at Bastrop is more akin to a 3-to-1%
impact, in that AL&M is not able, by itself. to substitute for the service that had been provided by SP.

" UP notes that the rates it applies to G-P’s freight are constrained by intense competition in
the lumber and panel products marketplace.
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(2) UP unsists that the AL&M-KCS routing provides effecti: > competition to the AL&M-UP
routing. UP contends: that, if KCS did not provide effective competition, UP might have been expected
to raise rates on traffic moving to, or via, the destinations and gateways KCS serves; that, however,
AL&M has not complained of any UP rate increases to KCS gateways such as New Orleans, Dallas,
Kansas City, Shreveport, Jackson, Meridian, or Beaumont; that, in fact, KCS is indeed effective to these
gateways, and it provides effective competition to points beyond by using its connections (BNSF,

Tex Mex, IC, CSX, 2nd NS) at those gateways;'*” and that the AL&M-KCS-BNSF routing, in particular,
has been highly effective in taking business from UP. The Lake Charles precedent, UP adds, is not
reievant here, because KCS single-line routes from/to Monroe are highly competitive, and because KCS
Jont-line routes from/to Monroe are also highly competitive (KCS, UP claims, has efficient direct routes
to connections at key Eastern gateways, and has direct joint-line routes to important Western markets
that are of comparable length to, or even siightly shorter than, UP routes).

(3) UP insists that “duplicate” BNSF operations at Fordyce would reduce service quality for
other shippers on the UP line that runs through Fordyce. UP contends: that, with the implementation of
directional operations, the former SP line through Fordyce has become the southbound route for both UP
and BNSF trains; that an AL&M-BNSF interchange at Fordyce would likely entail either stopping a
BNSF southbound train at Fordyce or running a BNSF local on the UP line between Pine Bluff and
Fordyce; that, with either scenario, delays would occur on account of the doubling of the ariount of time
the UP mainline at Fordyce is blocked (because, UP claims, there is no room to get off the mainline
while switching); and that, with the BNSF local scenario (which would involve running a BNSF local

train northbound against the flow of southbound traffic), even more delays would be likely.'**

AL&M Supplement. The AL&M Supplement addresses arguments raised by KCS and UP in
their replies to the AL&M Petition.

(1) AL&M concedes that UP’s G-P rate changes were negotiated by UP and G-P, but insists that
the fact that such changes were negotiated does not mean that UP has not exercised the increased market
power resulting from the UP/SP merger. The substantial rate increases applicable to AL&M traffic,
AL&M contends, reflect the additional market power gained by UF as a result of the merger. AL&M
also concedes that UP decreased its rates for other products moving from other G-P origins, but insists
that these decreases are irrelevant to the matter at hand. The market at issue here, AL&M contends, is

7 KCS can interchange: with BNSF at Beaumont, TX, and Dallas, TX (for traffic moving
from/to the Far West); with Tex Mex at Beaumont, TX (for traffic moving from/to Mexico); with IC at
Jackson, MS (for traffic moving from/to/via Memphis, East St. Louis, and Chicago); with NS at
Meridian, MS, and Birmingham, AL; and with CSX at Birmingham, AL.

"“® UP, which claims that AL&M has been unwilling to interchange more traffic with UP at
Fordyce due to lack of track space, also questions how AL&M would be able to interchange cars with
two carriers at that location.
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comprised of traffic moving to/from points on the AL&M line; movements of foresi products to/from all
points in the West, AL&M adds, constitute a different market.

(2) AL&M concedes that the substantial rate increases UP imposed on G-P (as respects traffic
originating at AL&M points) were partly offset by corresponding decreases in AL&M’s revenues.
AL&M maintains that it and G-P accepted the new contract despite the substantial UP revenue increases
because they believed this was the best they could do. The fact that AL&M was forced to offset much of
UP’s revenue increase by decreasing its own revenue, AL&M adds, is further evidence of UP’s
increased post-merger market power.

(3) AL&M insists that UP can be expected to continue to raise rates as other contracts expire.

(4) AL&M insists that the injury of wiich it complains was not caused by the creation of a more
efficient routing that bypassed its system or that made its service less valuable. The injury of which it
complains, AL&M argues, was caused by the reduction in the head-to-head competition that formerly
existed between UP and SP, which created increased UP market power by which UP can extract more
monopoly rents at the expense of AL&M and its shippers.

(5) AL&M, though it concedes that KCS has rendered valuable service to shippers seeking an
alternative to UP during its service crisis, contends that, notwithstanding the competition supposedly
offered by KCS, UP has been able to increase its rates above those that UP and SP charged G-P prior to
the merger. The limitations of KCS’s system and KCS’s resources, AL&M maintains, are evident:
KCS’s routes most often are longer than UP’s, and generally require KCS to interchange traffic; the
points served by KCS are simply too few; KCS can reach most points only indirectly and through
interchange with other carriers;'” and KCS cannot furnish a sufficient number of cars.

(6) AL&M, which doubts that the restructuring announced by UP will fix UP’s ever-changing
service difficulties, insists that, contrary to UP’s assertions, UP’s service problems continued during
June 1998. And, AL&M suggests, it is concerned that, unless we allow the creation of an AL&M-BNSF
interchange at Fordyce, UP will have no incentive to continue to provide adequate service.

(7) AL&M claims: that track capacity at Fordyce is adequate to support interchanges with both
UP and BNSF; that AL&M is willing to perform the switching that would be required for an
AL&M-BNSF interchange; and that the objection that an AL&M-BNSF interchange would delay
through traffic on the mainline is vague and speculative, and echoes the objections UP has typically
made whenever another railroad has sought to provide service over UP’s lines.

" “It is the limited single system reach of the KCS that is the principal reason the Board should
extend the Lake Charles condition to permit BNSF access to the AL&M at Fordyce.” AL&M
Supplement at 12.
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UP/SP-347 Reply. (1) UP claims that the results of recent UP/G-P contract negotiations
demonstrate that UP did not gain market power as a result of the UP/SP merger. UP further claims: that
G-P has in fact benefitted from UP efforts, aided by merger synergies, to make G-P lumber and G-P
panel products more competitive throughout the Western marketplace; that, despite isolated instances
involving high percentage rates of increase on small-volume flows, the overall impact of UP’s rate
changes has been only a minimal increase; and that, in the few instances in which G-P’s rates were
increased, the increases reflzcted the fact that existing rates had been in place for several years and were
below market levels. (2) UP contends: that the relevant issue in determining whether KCS is an
effective competitor is not UP’s rate level but KCS’s rates and how much traffic KCS has moved; thet,
despite AL&M’s claim that KCS is not competitive because it must interchange its traffic with other
railroads, almost all of the AL&M traffic that KCS moved in the first quarter of 1998 was destined to
points that KCS does not serve directly; and that the evidence supports UP’s assertion that KCS provides
effective competition from AL&M points with efficient routes to both Eastern gateways and Western
destinations. (3) UP insists that its service with respect to AL&M has improved substantially. And, UP
adds, AL&M has offered no real response to UP’s evidence that adding an AL&M-BNSF interchange at
Fordyce would cause added congestion and train delays on UP’s line. The reality, UP claims, is that,
even if AL&M might benefit from an AL&M-BNSF interchange at Fordyce, other shippers using the UP
line that runs through Fordyce would suffer.

KCS Motion To Strike. KCS argues that the AL&M Supplement is a reply to a reply, and, as
such, is prohibited by 49 CFR 1104.13(c) and is not permitted by any other directive of the Board. KCS

therefore contends that we should strike the AL&M Supplement. KCS further contends that, if we deny
its motion, we should allow KCS 20 days to respond to the AL&M Supplement.

AL&M Reply Te KCS Motion. AL&M concedes that the AL&M Supplement addresses
points raised by UP and KCS in their replics to the AL&M Petition. AL&M argues, however, that the
AL&M Supplement has not burdened the record but rather has served to better frame the issues before
the Board. AL&M therefore opposes the KCS motion, and, it order to allow KCS to have the “last
word” (much as UP has had the “last word” with its UP/SP-347 reply), AL&M invites KCS to submit
evidence and argument in opposition to the points made in the AL&M Supplement.

UP/SP-361 Reply. UP claims that, in the several months ending September 30, 1998, its
service has improved marked!:" and cycle times are returning to normal. “The average cycle time for
moves that UP interchanges with AL&M and that terminate at UP-served destinations has dropped from
a February 1998 high of 26 days to 17 days in August, a level that is approaching normal. For
movements to non-UP-served destinations, cycle times dropped from a February peak of 14 days to 7
days in August, at or close to normal.” See UP/SP-361 at 2 n.2.
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ROBERT H BAXTER

UNION CARBIDE CORPORATION
39 OLD RIDGEBURY ROAD
DANBURY CT 06817-0001 us

BURUNDA PRINCE-JONES

ROHM AND HASS CO

INTEPENDENCE MALL WEST
PHILADELPHIA PA 19106-2399 US

MARTIN W BERCOVICI

KELLER & HECKMAN, LLP

1001 G ST NW SUITE 500 WEST
WASHINGTON DC 20001 US

DONALD F GRIFFIN

BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYES

10 G STREET NE STE 460
WASHINGTON DC 20002 US

TED P GERARDEN

DONELAN CLEARY WOOD & MASER O C
1100 NEW YORK AVENUE NW SUITE 750
WASHINGTON DC 20005 US

PAUL H LAMBOLEY
1350 EYE STREET, N.W., STE 200
WASHINGTON DC 20005-3324 US

THOMAS W WILCOX

DONELAN CLEARY WOOD & MASER P C
1100 NEW YORK AVENUE NW STE 200
WASHINGTON DC 20005-3934 US

JOHN K MASER 111

DONELAN CLEARY WOOD & MASER P C
1100 NEW YORK AVE NW SUITE 750
WASHINGTON DC 20005-3934 US

ROBERT P VOM EIGEN

HOPKINS AND SUTTER

888 16TH STREET N W STE 700
WASHINGTON DC 20006 US

KATHRYN A. KUSSKE

MAYER, BROWN & PLATT

2000 PENNSYLVANIA AVENUE, NW
WASHINGTON DC 20006 US

ERIKA Z JONES

MAYER BROWN & PLATT
2000 PA AV NW

WASH DC 20006-1882 US

ChARLES A SPITULNIK
HOPKINS & SUTTER

888 SIXTEENTH ST NW
WASH DC 20006-4103 US

EDWARD D GREENBERG

GALLAND KHARASCH & GARFINKLE P C
1054 THIRTY-FIRST STREET NW
WASHINGTON DC 20007-4492 US
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THEODORE A. MCCONNELL
1500 OLIVER BUILDING
PITTSBURGH PA 15222 US

TERRENCE D JONES

KELLER & HECKMAN

1001 G ST NW STE 500 WEST
WASHINGTON DC 20001 US

RICHARD G SLATTERY

AMTRAK

60 MASSACHUSETTS AVENUE N E
WASHINGTON DC 20002 us

JOSEPH J PLAISTOW

SNAVELY, KING MAJOROS O'CONNOR & LEE, INC.

1220 L STREET N W STE 410
WASHINGTON DC 20005 US

WILLIAM A MULLINS

TROUTMAN SANDERS LLP

1300 I STREET NW SUITE 500 EAST
WASHINGTON DC 20005-3314 US

NICHOLAS J DIMICHAEL

DONELAN CLEARY WOOD & MASER PC
1100 NEW YORK AVENUE N W STE 750
WASHINGTON DC 20005-3934 US

FREDERIC L WOOD

DONELAN CLEARY WOOD & MASER P C
1100 NEW YORK AVENUE NW SUITE 750
WASHINGTON DC 20005-3934 US

ANDREW P GOLDSTEIN

MCCARTHY SWEENEY HARKAWAY, PC

1750 PENNSYLVANIA AVE NW, STE 1105
WASHINGTON DC 20006 US

JANICE G BARBER

MAYER BROWN & PLATT

2000 PENNSYLVANIA AVENUE NW
WASHINGTON DC 20006 US

MONICA J. PALKO
BRACEWELL & PATTERSON
2000 K STREET NW STE 500
WASHINGTON DC 20006 US

RICHARD A ALLEN

ZUCKERY SCOUT RASENBERGER
888 17TH STREET N W STE 600
WASHINGTON DC 20006-3939 US

STEVEN J KALISH

MCARTHY SWEENEY & HARKAWAY
1750 PENNSYLVANIA AVE NW
WASHINGTON DC 20006-4502 US

MICHAEL F MCBRIDE

LEBOEUF LAMB GREENE & MACRAE
1875 CONNECTICUT AVENUE NW
WASHINGTON DC 20009-5728 US
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PAUL M DOKOVAN

LAROE, WINN, MOERMAN & DONOVAN
3576 IDAHO AVE NW

WASHINGTON DC 20016 JS

CHRISTOPHER A MILLS

SLOVER & LOFTUS

1224 SEVENTEENTH STREET NW
WASHINGTON DC 20036 US

C MICHAEL LOFTUS

SLOVER & LOFTUS

1224 SEVENTEENTH STREET, NW
WASHINGTON 0OC 20036 US

GORDON P MACDOUGALL
1025 CONNECTICUT AVE NWw SUITE 410
WASHINGTON DC 20036 US

JOHN WILL ONGMAN

PEPPER HAGILTON SCHEETZ
1300 NINETEENTH STREET N W
WASHINGTON DC 20036-1685 US

JOKN H LESEUR

SLOVER & LOFTUS

1224 17TH STREET NW
WASHINGTON DC 20036-3081 US

SCOTT N STONE

PATTON BOGGS L L P

2550 M STREET NW 7TH FLOOR
WASHINGTON DC 20037-1346 US

DAVID L MEYER

COVINGTON & BURLING

1201 PENNSYLVANIA AVENUE N W
WASHINGTON DC 20044-7566 US

LON HATAMIYA

UNITED STATES DEPARTMENT Or »uskiCULTURE
PC BOX 96456

WASHINGTON DC 20090-4456 US

MICHAEL V DUNN

USDA

PO BOX 96456 RM 4006-SOUTH BLDG
WASH DC 20090-6456 US

HON. DAN COATS
UNITED STATES SENATE
WASHINGTON DC 20510 US

HONORABLE RICHARD LUGAR
UNITED STATES SENATE
WASHINGTON DC 20510 us

HON CONRAD BURNS
UNITED STATES SENATE
WASHINGTON DC 20510 US
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JOHN D HEFFNER ESQ

REA CRCSS & AUCHINCLOSS
1707 L STREET, NW, STE 570
WASHINGTON DC 20036 US

ROBERT A WIMBISH ESQ
REA CROSS & AUCHINCLOSS
1707 L ST’ "ET NW STE 570
WAC.iINGTON DC 20036 US

KELVIN J DOWD

SLOVER & LO. [US

1224 17TH STREET N W
WASHINGTON DC 20036 US

DAVID H BAKER

THOMPSON HINE & FLORY LLP
1920 N STREET NW
WASHINGTON DC 20036-1601 US

WILLIAM L SLOVER
SLOVER & LOFTUS
1224 SEVFNTEENTH STREET NW
WASHINGTON DC 20036-3003 US

SEAN T CONNAUGHTON

ECKERT SEAMANS & MELLOTT LLC
1250 24TH STREET NW 7TH FLOOR
WASHINGTON DC 20037 US

TIMOTHY C HESTER

P O BOX 7566

12071 PENNSYLVANIA AVENUE N W
WASHINGTON DC 20044 US

ARVID E ROACH 11

COVINGTON & BURLING

PO BOX 7566

1201 PENNSYLVANIA AVE N W
WASHINGTON DC 20044-7566 US

EILEEN S STOMMES

P O BOX 96456

ROOM 4G06-SOUTH BUILDING
WASHINGTON DC 20090-6456 US

HON JOHN GLENN
UNITED STATES SENATE
WASHINGTON DC 20510 US

HON. PHIL GRAMM
UNITED STATES SENATE
WASHINGTON DC 26510 US

HONORABLE BYRON L DORGAN
UNITED STATES SENATE
WASHINGTON DC 20510 US

HONORABLE TIM JOHNSON
UNITED STATES SENATE
WASHINGTON DC 20510 US
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HONORABLE DON NICKLES
U. S. SENATE
WASHINGTON DC 20510 US

HONORABLE RICHARD BRYAN
UNITED STATES SENATE
WASHINGTON DC 20510 US

HONORABLE PAT ROBERTS
UNITED STATES SENATE
WASHINGTON DC 20510 US

HONORABLE HARRY REID
UNITED STATES SENATE
WASHINGTON DC 20510-0001 US

HONORABLE RICHARD J DURBIN
UNITED STATES SENATE
WASHINGTON DC 20510-1304 US

HONORABLE JOHN BREAUX
UNITED STATES SENATE
WASHINGTON DC 20510-1803 uS

HON. TOM EWING
UNITED STATES HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 uS

HONORABLE PHIL ENGLISH
HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE GEORGE GEKAS
ATTEN: TOM SANTANIELLO
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. PAUL KANJGRSKI
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 uUS

HON. JAMES L. OBERSTAR
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. LANE EVANS
HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE BOB CLEMENT
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. WAYNE ALLARD
UNITED STATES SENATE
WASHINGTON DC 20510 US

HON. CHRISTOPHER S. BOND
UNITED STATES SENATE
WASHINGTON DC 20510 US

HONOPABLE THAD COCHRAN
UNITED STATE SENATE
WASHINGTON DC 20510 US

HON. BEN N CAMPBELL
UNITED STATES SENATE
WASHINGTON DC 20510-0605 US

HONORABLE CHARLES E. GRASSLEY
UNITED STATES SENATE
WASHINGTON DC 20510-1501 us

HGWORABLE J ROBERT KERREY
UNITED STATES SENATE
WASHIGTON DC 20510-2704 US

HONORABLE JAY KIM
UNITED STATES HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE JAY DICKEY
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. HAROLD E. FORD, JR
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. IKE SKELTON
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. MARTIN OLAV SABO
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. JOE BARTON
UNITED STATES HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. ESTEBAN E TORRES
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US
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HONORABLE CHRISTOPHER COX,
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE HOWARD P. BUCK MCKEON,
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE EDWARD R. ROYCE
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. EARL POMEROY
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 us

HONORABLE Z0E LOFGREN
US HOUSE OF RESPRESENTATIVE
WASHINGTON DC 20515 US

HONORABLE LYNN WOOLSEY
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE NANCY PELOS!
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 uS

HONORABLE RICHARD W. POMBO,
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE DAVID MINGE
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON TOM DELAY
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE TIM HOLDEN
U. S. HOUSE UF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE FRANK D. RIGGS
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON SHERROD BROWN
U 5 HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE DAMA ROMRABACHER
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE BRIAN P. BILBRAY
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 us

HONORABLE KAREN MCCARTHY
U. © “OUSE OF REPRESENTATIVES
WA. "7 ON DC 20515 US

HONORABLE DONALD M. PAYNE
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE XAVIER BECERRA
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE PETE STARK
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE TOM LANTOS
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE KEN CALVERT,
US HOUSE OF REPRESENTATIVES
WASHINGTON nC 20515 US

HONORABLE JOHN HOSTETTLER
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE PAUL MCHALE
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE MIKE DOYLE
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 uS

HONORABLE CHARLES W. STENHOLM
U. S§. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE LUCILLE ROYBALL-ALLARD
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 us
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HONORABLE JULIAN C DIXION
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE FRANK MASCARA
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON MARCY KAPTUR
U S HOUSE OF REPRESENTAT!VES
WASHINGTON DC 20515 US

HONORABLE LLOYD DOGGETT
U. S. HOUSE OF REPRESENTATAIVES
WASHINGTON DC 20515 US

HON JOHN TANNER
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. THOMAS C SAWYER
U. S. HOUSE OF REPRESENTATIVES
WASHINGYON DC 20515 US

HONORABLE GEN” GREEN
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. ROBERT A. BORSKI
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. JERRY LEWIS
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE RON PACKARD
U. S. HOUSE OF REPRESENTATIVES
WASH DC 20515-0548 US

HONORABLE TODD TIAHRT
HOUSE OF REPRESENTATIVE
WASHINGTON DC 20515-1004 US

KON. JIM MCCRERY
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-1805 US

HON W J “BILLY) TAUZIN

ATTN: ROY WILLIS

U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-2601 US

HONORABLE GEORGE E BROWN JR
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE JOHN MURTHA
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON JAMES TRAFICANT JR
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON DAVID L HOBSON
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE RON LEWIS
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE WALLY HERGER
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. SCB STUMP
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. MICHAEL OXLEY
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. HENRY B. GONZALEZ

UNITED STATES HOUSE OF REFRESENTATIVES

WASHINGTON DC 20515 US

HONORABLE SCOTT MCINNIS
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-0603 US

HONORABLE SAM BROWNBACK
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-1602 US

HONORABLE GEORGE MILLER

ATT: GARY BLAND

U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-2307 uS

HONORABLE JOHN ENSIGN
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-2801 US
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HON. ROBERT E ANDREWS
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-3001 US

HONORABLE THOMAS M. FOGLIETTA
U. S. HOUSE OF REPRESENVAYIVES
WASHINGTON DC 20515-38C1 uUS

HONORABLE CURT WELDON
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-3807 US

HONORABLE WILLIAM M (MAC) THORNBERRY

U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-4313 US

HON. HENRY BONILLA
US HOUSE REPRESENTATIVES
WASHINGTON DC 20515-4323 US

MICHAEL D BILLIEL

ANTITRUST DIV, DEPT OF JUSTICE
325 SEVENTH ST NW STE 500
WASHINGTON DC 20530 US

JOSEPH R. POMPONIO
FEDERAL RAILROAD ADMIN.
400 7TH ST SW RCC-20
WASHINGTON DC 20590 US

WILLIAM W WHITEHURST JR

W W WHITEHURST & ASSOCIATES INC
12421 HAPPY HOLLOW RCAD
COCKEYSVILLE MD 21030-1711 US

KENNETH E. SIEGEL

AMERICAN TRUCKING ASSOC INC
2200 MILL ROAD

ALEXANDRIA VA 22314-4677 US

ROBERT PUGH
GEORGIA-PACIFIC CORP

PO BOX 105605

133 PEACHTREE ST NE
ATLANTA GA 30348-5605 US

JAMES L BELCHER

EASTMAN CHEMICAL COMPANY
PO BOX 431

KINGSPORT TN 37662 US

DANIEL R ELLIOTT 11l

ASST GENERAL COUNSEL UNITED TRANSPORTATION UN

14600 DETROIT AVENUE
CLEVELAND OH 44107-4250 US

HON. FRANK 'BANNON
GOVERNOR S = OF INDIANA
STATE CAPIN

INDIANAPOLIS IN 46204 US

HON. FRANK D. LUCAS
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-3606 US

HONORABLE CHAKA FATTAH
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-3803 US

HON. JON CHRISTENSEN
U.S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-4155 US

HONORABLE SHEILA JACKSON LEE
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-4318 US

HONORABLE EDDIE BERNICE JOHNSON
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-4330 US

PAUL SAMUEL SMITH

US DEPARTMENT OF TRANSPORTATION

400 SEVENTH STREET SW, ROOM 4102 C-30
WASHINGTON DC 20590 US

MITCHELL M. KRAUS

TRANSPORTATION -COMMUNICATIONS INTERNATIONAL

3 RESEARCH PLACE
ROCKVILLE MD 20850 us

THOMAS E SCHICK

CHEMICAL MANUF ASSOC
1300 WILSON BOULEVARD
ARLINGTON VA 22209 US

GEORGE A ANDERSON
BARECO PRODUCTS

P O BOX 10312

148 EAST MAIN STREET
ROCK HILL SC 29730 US

NORMAN LANGBERG

DIR OF LCGISTICS, P/PER
PO BOX 740075

55 PARK PL 15TH FLOOR
ATLANTA GA 30374 US

CHARLES E MCHUGH
INTERNATIONAL PAPER COMPANY
6400 POPLAR AVENUE

MEMPHIS TN 38197 US

RICHARD E KERTH

CHAMPION INTERNATIONAL CORPORATION
101 KNIGHTSBRIDGE DRIVE

HAMILTON OH 45020-0001 US

JAMES S HANSON

DOW CHEMICAL COMPANY
2020 DOW CHEMICAL CENTER
MIDLAND M1 48674 US
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HON MARC RACICOT

GOVERNOR STATE OF MONTANA
STATE CAPITOL

HELENA MT 59620 US

JEFFREY R. MORELAND

THE BURLINGTON NORTHERN SANTA FE CORPORATION
1700 EAST GOLF ROAD

SCHAUMBURG IL 60173 US

GORCON C GUSTAFSON
935 WEST 175TH ST
HOMEWOOD IL 60430-2C28 US

MAYOR JOHN P JENKINS
P 0 BOX 213
TOWANDA IL 61776 US

JAMES SCOTT

JEFFERSON SMURFIT CORP
PO BOX 2276

401 ALTON STREET
ALTON 1L 62002-2276 US

C A MENNELL, PRESIDENT
LACKLAND WESTERN RR CO

31 OAK TERRACE

WEBSTER GROVES MO 63119 US

JEFF BRIDGES

CITY OF ANDOVER

P. 0. BOX 295
ANDOVER KS 67002 US

JUNIOR STRECKER, CHAIRMAN

MOUNTAIN-PLAINS COMMUNITIES & SHIPPERS COALIT
123 NORTH MAIN ST

HOISINGTON KS 67544 US

TERRY J VOSS - VICE PRESIDENT
AG PROCESSING, INC.

PO BOX 2047

OMAHA NE 68103-2047 US

HONORABLE E. BENJAMIN NELSON
GOV., STATE OF NEBRASKA

P O BOX 94848

LINCOLN NE 68509 US

GEORGETTE M DUGAS
SUPREME RICE MILL INC
PO BOX 490

CROWLEY LA 70527 US

MAYOR JERRY TAYLOR
200 EAST EIGHTH AVENUE
PINE BLUFF AR 71601 US

JOHN TRAUGH

P 0 BOX 652

14 MILITARY RD
MARION AR 72364 US
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RICHARD E. WEICHER

BURLINGTON NORTHERN SANTA FE CORPORATION
1700 EAST GOLF ROAD, 6TH FLOOR
SCHAUMBURG IL 60173 US

SIDNEy L. STRICKLAND, JR.

THE BURLINGTON NORTHERN SANTA FE CORPORATION
1700 EAST GOLF ROAD

SCHAUMBURG IL 60173 US

MAYOR WILLIAM WEIDLING
1165 SOUTH WATER STREET
WILMINGTON IL 60481 US

JOHN P JENKINS
P O BOX 215
TOWANDA IL 61776 US

MERRILL L TRAVIS

ILLINOIS DEPT OF TRANSPORTATION
2300 S DIRKSEN PARKWAY RM 302
SPRINGFIELD IL 62764 US

ROBERT K DREILING

KANSAS CITY SOUTHERN RWY CO.
114 WEST 11TH STREET

KANSAS CITY MO 64105 US

NORMAN G MANLEY

CITY ATTORNEY, ANOVER CITY HALL
909 NORTH ANDOVER ROAD

ANDOVER KS 67002 US

ROBERT K GLYNN

HOISINGTON CHAM OF COMM
123 NORTH MAIN STREET
HOISINGTON KS 67544-2594 UF

LOUISE A. RINN

UNION PACIFIC RR CO.

1416 DODGE STREET ROOM 830
OMAHA NE 68179 US

HON JOHN SIRACUSA
8905 HIGHWAY 90 E
MORGAN CITY LA 77380 US

NANCY C WEASE
CERTAINTEED CORPORATION
PO BOX 253

SULPHUR LA 70664 US

MAYOR FRANK A FOGLEMAN
14 MILITARY ROAD
MARION AR 72364 US

TONY BENWAY

CITGO PETROLEUM CORP
PO BOX 40

TULSA OK 74102 US

12/23/1998
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MIKE SPAHIS

FINA OIL & CHEMICAL CO.
6000 LEGACY DRIVE
PLANO, TX 75024-3601 US

MICHAEL E ROPER

BURLINGTON NCRTHERN SANTA FE CORPORATION

3017 LOU MENK DRIVE
FT WORTH TX 76131 US

EDWIN E ViGNEAUX

REAGENT CHEMICAL & RESEARCH INC
1300 POST OAK BLVD STE 680
HOUSTON TX 77056 US

PETER VAN ETTEN

AXIS INTL

650 N SAM HOUSTON PKWY EAST STE 520
HOUSTON TX 77060 US

CHARLES P HALVORSON
LYONDELL-CITCO REFINING CO LTD
P O BOX 4454

HOUSTON TX 77210-4454 US

MICHAEL P. FERRO

MILLENNIUM PETROCHEMICALS, INC.
P O BOX 2583

1221 MCKINNEY STREET SUITE 1600
HOUSTON TX 77252-2583 US

THOMAS B CAMPBELL JR
PG BOX 3272
HOUSTON TX 77253 US

M L MCCLINTOCK

PO BOX 667

1215 MAIN

PORT NECHES TX 77651 uS

CRAIG ELKINS

BROWNSVILLE NAV DIST LESSEE ASSOC
PO BOX 5808

BROWNSVILLE TX 78523 US

KENNETH W NORDEMAN
RAILROAD COMMISSION TX

PO BOX 12967

1707 NORTH CONGRESS AVENUE
AUSTIN TX 78711 US

DONALD T CHEATHAM
10220-E METROPOLITAN DR
AUSTIN TX 78758 US

RICHARD J ELSTON

CYPRUS AMAX COAL COMPANY
9100 EAST MINERAL CIRCLE
ENGLEWOOD CO 80112 US

HON JACK TAYLOR
STATE CAPITOL ROOM 271
DENVER CO 80203 uS

12/23/1998

WRENNIE LOVE

P O BOX 819005
1601 W LBJ FREEWAY
DALLAS TX 75234 US

JIM C KOLLAER

GREATER HOUSTON PARTNER:.{IP
1200 SMITH STE 700

HOUSTON TX 77002-4309 US

DAVID PARKIN
HUNTSMAN CORP
3040 POST OAK BLVD
HOUSTON TX 77056 US

JAMES J HALL

CONDEA VISTA COMPANY
900 THREADNEEDLE

HOUSTON TX 77079-2990 US

BRIAN P FELKER

SHELL CHEMICAL COMPANY
P O BOX 2463

HOUSTON TX 77252-2463 US

ERIC W. TIBBETTS

P O BOX 3766

1301 MCKINNEY ST
HOUSTON TX 77253 US

STEVE M COULTER

EXXON COMPANY USA

PO BOX 3272

HOUSTON TX 77253-3272 US

JOHN P. LARUE, EXECUTIVE DIRECTOR
THE PORT OF CORPUS CHRISTI

P O BOX 1541

222 POWER STREET

CORPUS CHRISTI TX 78403 US

JERRY L. MARTIN, DIRECTOR RAIL DIV.
RR COMM OF TEXAS

P O BOX 12967

1701 N CONGRESS

AUSTIN TX 78711 US

REBECCA FISHER

ASST ATTY GENERAL

PO BOX 12548

AUSTIN TX 78711-2548 US

BARRY JOHNSON, SENIOR ENGINEER
SOUTHWESTERN PUBLIC SERVICE COMPANY
P. 0. BOX 1261

AMARILLO TX 79170 US

HON ROY ROMER
GOVERNOR

136 STATE CAPITOL
DENVER CO 80203 us

MAYOR LEO A PANDO

OFFICE OF THE MAYOR

2101 O'NEIL AVENUE SUITE 310
CHEYENNE WY 82001 uS
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HON. JIM GERINGER
GOVERNOR

STATE CAPITOL BUILDING
CHEYENNE WY 82002 US

HON GUY E CAMERON
213 STATE CAPITOL
CHEYENNE WY 82008 uS

HONORABLE MICHAEL C. LEAVITT

ATTN: ROBIN L. RIGGS, GC TO GOVERNOR
210 STATE CAPITOL

SALT LAKE CITY UT 84114 US

RALPH RUPP
PO BOX 2500
PROVO UT 84603 US

HON BOB MILLER
GCVERNOR

STATE OF NEVADA

CARSON CITY NV 89710 US

JAMES T QUINN

CALIFORNIA PUBLIC UTILITIES COMMISSION
505 VAN NESS AVENUE

SAN FRANCISCO CA 94102-3298 US

TIM DECOITO

BIG VALLEY LUMBER COMPANY
P 0 BOX 617

BIEBER CA 96009 US

HONORABLE JOHN KI1TZHABER
GOVERNOR OF OREGON

STATE CAPITOL

SALEM OR 97310-0370 US

Records: 224

HOM VINCENT PICARD
213 STATE CAPITOL
CHEYENE WY 82002 us

F MARK HANSEN
404 EAST 4500 SOUTH SUITE B-34
SALT LAKE CITY UT 84107 us

CARL E. KINGSTON

RAILCO, INC.

3212 SOUTH STATE STREET
SALT LAKE CITY UT 84115 uUS

JACK TEVLIN
200 WEST WASHINGYON STREET
PHOENIX AZ 85003 US

CHARLES W CARRY
PO BOX 4998
WHITTIER CA 90607-4998 US

RAYMOND A BOYLE

PORT OF OAKLAND

530 WATER STREET-JACK LONDON SQUARE
OAKLAND CA 94606-2064 US

TUCK WILSON
710 NE HOLLADAY STREET
PORTLAND OR 97232 uS

CLAUDIA L. HCMELLS

OREGON DEPARTMENT OF TRANSPORTATION

555 13TH STREET N E MILL CREEK OFFICE BLDG
SALEM OR 97310-1333 uUS

12/23/1998







SERVICE DATE - AUGUST 27, 1998

SURFACE TRANSPORTATION BOARD

DECISION————

i,
STB FINANCE DOCKET NO. 32760 (SUB-NO. 21) ;

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY, AND
MISSOURI PACIFIC RAILROAD COMPANY--CONTROL AND MERGER--SOUTHERN
PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC TRANSPORTATION
COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP.,
AND THE DENVER AND RIO GRANDE WESTFRN KAILROAD COMPANY
[OVERSIGHT]

STB FINANCE DOCKET NO. 32760 (SUB-NO. 26)

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY, AND
MISSOURI PACIFIC RAILROAD COMPANY--CONTROL AND MERGER--SOUTHERN
PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC TRANSPORTATION
COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP.,
AND THE DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY
[HOUSTON/GULF COAST OVERSIGHT]

Decided: August 27, 1998

In a decision in STB Finance Docket No. 32760 (Sub-No. 21) (the Sub-No. 21 proceeding)
served on October 27, 1997, the Board established a procedural schedule providing that comments
relating to general merger oversight would be due on August 14, 1998, with replies due on
September 1, 1998. Subsequently, the Board initiated the proceeding in STB Finance Docket No.
32760 (Sub-No. 26) (the Sub-No. 26 proceeding or the HoustorvGulf Coast Oversight proceeding),
and in a decision issued in the Sub-No. 26 proceeding on August 4, 1998, accepting requests for
additional merger conditions, the Board provided that responses to proposed remedial conditions for
the Houston/Gulf Coast area would be due on September 18, 1998, with rebuttal due on Octobe-
16, 1998. Finally, in the August 4 decision issued in the Houston/Gulf Coast Oversight proceeding,
the Board indicated that a condition sought by the Western Coal Traffic League (WCTL), which
was not specifically Houston/Gulf Coast-related, would be considered in the Sub-No. 21 proceeding.

Since those orders were issued, we have received a petition from WCTL, and letters from
counsel for Union Pacific Railroad Company (UP). In its petition filed August 19, 1998, WCTL
expresses concern that, by deciding to handle its request in the general oversight proceeding (in
which rebuttal is not being permitted) rather than the Houston/Gulf Coast Oversight proceeding (in
which rebuttal is being permitted), the Board deprived WCTL of the opportunity to make a
complete case. WCTL states that, because it filed its request in the Sub-No. 26 proceeding, it “had
no reason to augment its filing with anticipatory rebuttal of arguments that UP might, or might not,




STB Finance Docket No. 32760 (Sub-No. 21)

advance.” Petition at 3. Arguing that it ought to be permitted to open and close in order to meet its
burden of proof, WCTL requests an ¢ dportunity to file rebuttal 30 days after UP’s reply.

In its letter dated August 19, 1998, UP expresses its view that one of the requests for
conditions that is being handled in the Sub-No. 21 piscceding — that of Cemex USA Management
(Cemex) — should be handled in the Houston/Gulf Coast proceeding, and it states that it intends to
address Cemex’s request in Sub. No. 26 unless the Board indicates otherwise.' In its letter dated
August 20, 1998, UP opposes WCTL's request for rebuttal, noting that parties seeking remedial
conditions in merger proceedings typically are not entitled to rebuttal unless the conditions involve
what is essentially a responsive application.

We understand UP’s position that the Cemex request should be heard as part of the
Houstorn/Gulf Coast Oversight proceeding. However, although Cemex’s facilities are located in
Texas (not particularly close to the Houston area on which most of the Houston/Gulf Coast
Qversight proposals focus), the types of issues that Cemex’s request raises are similar to those raised
by other parties that are already being considered in the Sub-No. 21 proceeding. Therefore,
Cemex’s request will be considered in the context of general oversight, rather than the Houston/Culf

Coast Oversight proceeding.

We agree with UP that WCTL should not be entitled to rebuttal. Although it filed its request

in the Houston/Gulf Coast Qversight proceeding, the accounting issues that WCTL raised clearly

are general oversight rather than Houston/Gulf Coast oversight issues. It is well established that
parties seeking these types of conditions are not entitled to rebuttal.

Nevertheless, we understand WCTL's position that it would have filed a more complete case
had it known that its request would be considered in the Sub-No. 21 rather than the Sub-No. 26
proceeding. In the interest of developing as complete a record as possible, we are therefore
establishing a revised procedural schedule in the Sub-No. 21 proceeding, under which WCTL will
have until September 9, 1998, to supplement its initial filing with its “anticipatory rebuttal.” In

order to avoid conflict with the filings in the Houston/Gulf Coast Oversight proceeding, all of UP’s

responses in the Sub-No. 21 proceeding will now be due on September 30, 1998.

" In this letter, UP also states that i intends to address on September 18, 1998, those portions of
Burlington Northern Santa Fe Railway Company’s (BNSF) August 14 filing that cover the same
ground as BNSF's condition application in the Houston/Gulf Coast Oversight proceeding, and to
reply to all other points in BNSF's August 14 filing in its response in the Sub-No. 21 proceeding.
We do not object to UP’s proposed approach in this regard.
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It is ordered:

1. WCTL may supplement its filing in the Sub-No. 21 proceeding by September 9, 1998.

2. UP’s response to comments filed in the Sub-No. 21 proceeding is now due on September
30, 1998.

3. This decision is effective on August 26, 1998.

By the Board, Vernon A. Williams, Sec / / 5
) %"J :

Vernon A. Williams
Secretary
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THEODORE A. MCCONNELL BURUNDA PRINCE-JONES

1500 OLIVER BUILDING RONM AND HASC CO

PITTSBURGH PA 15222 us INDEPENDENCE MALL WEST
PHILADELPHIA PA 19106-2399 US

TERRENCE D JONES MARTIN W BERCOVICI

KELLER & HECKMAN KELLER & HECKMAN

1001 G ST NW STE 500 WEST 701 G ST NW SUITE 500 WEST
WASHINGTON DC 20001 us WASHINGTON OC 20001 US

RICHARD G SLATTERY DONALD F GRIFFIN

AMTRAK BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYES
60 MASSACHUSETTS AVENUE N E 10 G STREET NE STE 460

WASHINGTON DC 20002 us WASHINGTON DC 20002 US

JOSEPH J PLAISTOMW TED P GERARLEN

SNAVELY, KING MAJOROS O'CONNOR & LEE, INC. DONELAN CLEARY WOOD & MASER O C
1220 L STREET N W STE 410 1100 NEW YORK AVENUE NW SUITE 75V
WASHINGTON DC 20005 US WASHINGTON DC 20005 US

WILLIAM A MULLINS PAUL H LAMBOLEY

TROUTMAN SANDERS LLP 1350 EYE STREET, N.W., STE 200
1300 I STREET NW SUITE 500 EAST WASHINGTON DC 20005-3324 US
WASHINGTON DC 20005-3314 US

NICHOLAS J DIMICHAEL JOHN K MASER 111

DONELAN CLEARY WOOD & MASER PC DONELAN CLEARY WOOD & MASER P C
1100 NEW YORK AVENUE N W STE 750 1100 NEW YORK AVE NW SUITE 750
WASHINGTON DC 20005-3934 US WASHINGTON DC 20005-3934 US

THOMAS W WILCOX FREDERIC L WOOD

DONELAN CLEARY WOOD & MASER P C DONELAN CLEARY WOOD & MASER P C
1100 NEW YORK AVENUE NW STE 200 1100 NEW YORK AVENUE NW SUITE 750
WASHINGTON DC 20005-3934 US WASHINGTON DC 20005-3934 US

ANDREW P GOLDSTEIN ROBERT P VOM EIGEN

MCCARTHY SWEENEY HARKAWAY K PC HOPKINS AND SUTTER

1750 PENNSYLVANIA AVE NW, STE 1105 888 16TH STREET N W STE 700
WASHINGTON DC 20006 US WASHINGTON DC 20006 US

JANICE G BARBER MONICA J. PALKO

MAYER B:. JN & PLATT BRACEWELL & PATTERSON
2000 PENNSYLVANIA AVENUE NW 2000 K STREET NW STE 500
WASHINGTON DC 20006 us WASHINGTON DC 20006 US

KATHRYN A. KUSSKE ERIKA 2 JONES

MAYER, BROWN & PLATT MAYER BROWN & PLATT
2000 PENNSYLVANIA AVENUE, NW 2000 PA AV NW
WASHINGTON DC 20006 US WASH DC 20006-1882 US

RICHARD A ALLEN CHARLES A SPITULNIK
ZUCKERT SCOUT RASENBERGER HOPKINS & SUTTER

888 17TH STREET N W STE 600 888 SIXTEENTH ST NW
WASHINGTON DOC 20006-3939 uS WASH DC 20006-4103 US

STEVEN J KALISH EDWARD D GREENBERG

MCARTHY SWEENEY & HARKAWAY GALLAND KHARASCH & GARFINKLE P C
1750 PENNSYLVANIA AVE NW 1054 THIRTY-FIRST STREET NW
WASHINGTON DC 20006-4502 US WASHINGTON DC 20007-4492 US

MICHAEL F MCBRIDE ROSALIND A. KNAPP

LEBOEUF LAMB GREENE & MACRAE 400 7TH STREET SW

1875 CONNECTICUT AVENUE NW WASHINGTON DC 20024-2516 US
WASHINGTON DC 20009 us

08/26/1998
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JOHN D HEFFNER ESQ

REA CROSS & AUCHINCLOSS
1707 L STREET, NW, STE 570
WASHINGTON DC 20036 uS

CHRISTOPHER A MILLS

SLOVER & LOFTUS

1224 SEVENTEENTH STREET NW
WASHINGTON DC 20036 US

ROBERT A WiMBISH ESQ

REA CROSS & AUCHINCLOSS
1707 L STREET NW STE 570
WASHINGTON DC 20036 US

DAVID H BAKER

THOMPSON HINE & FLORY LLP
1920 N STREET NW
WASHINGTON DC 20036-1601 US

WILLIAM L SLOVER

SLOVER & LOFTUS 3
1224 SEVENTEENTH STREET NW
WASHINGTON DC 20036-3003 US

SEAN T CONNAUGHTON

ECKERT SEAMANS & MELLOTT LLC
1250 24TH STREET NW 7TH FLOOR
WASHINGTON DC 20037 US

DAVID L MEYER

COVINGTON & BURLING

1201 PENNSYLVANIA AVENUE N W
WASHINGTON DC 20044-7566 US

LON HATAMIYA

UNITED STATES DEPARTMENT OF AGRICULTURE
PO BOX 96456

WASHINGTON DC 20090-6456 US

EILEEN S STOMMES DIRECTOR T&M DIVISION
AGFICULTURAL MARKETING SERVICE USDA

P O BOX 96456

WASHINGTON DC 20090-6456 US

HONORABLE PAT ROBERTS
UNITED STATES SENATE
WASHINGTON DC 20510 US

HON. DAN COATS
UNITED STATES SENATE
WASHINGTON DC 20510 US

HONORABLE RICHARD BRYAN
UNITED STATES SENATE
WASHINGTON DC 20510 us

HONORABLE J. ROBERT KERRY
UNITED STATES SENATE
WASH DC 20510 US

C MICHAEL LOFTUS

SLOVER & LOFTUS .

1224 SEVENTEENTH STREET, NW
WASHINGTON DC 20036 US

KELVIN J DOWD

SLOVER & LOFTUS

1224 17TH STREET N W
WASHINGTON DC 20036 US

GORDON P MACDOUGALL
1025 CONNECTICUT AVE NW SUITE 410
WASHINGTON DC 20036 US

JOHN WILL ONGMAN

PEPPER HAMILTON SCHEETZ
1300 NINETEENTH STREET N W
WASHINGTON DC 20036-1685 US

JOHN H LESEUR

SLOVER & LOFTUS

1224 17TH STREET NW
WASHINGTON DC 20036-3081 US

TIMOTHY C HESTER

P O BOX 7566

1201 PENNSYLVANIA AVENUE N W
WASHINGTON DT 20044 US

ARVID E ROACH II

COVINGTON & BURLING

PO BOX 7566

1201 PENNSYLVANIA AVE N W
WASHINGTON DC 20044-7556 US

MICHAEL V DUNN

USDA

PO BOX 96456 RM 4006-SOUTH BLDG
WASH DC 20090-6456 US

HON JOHN GLENN
UNITED STATES SENATE
WASHINGTON DC 20510 US

HONORABLE THAD COCHRAN
UNITED STATE SENATE
WASHINGTON DC 20510 US

HONORABLE RICHARD LUGAR
UNITED STATES SENATE
WASHINGTON DC 20510 US

HONORABLE BYRON L DORGAN
UNITED STATES SENATE
WASHINGTON DC 20510 US

HON CONRAD BLRNS
UNITED STATZS SENATE
WASHINGTON OC 20510 US

08/26/1991
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HONORABLE TIM JOHNSON
UNITED STATES SENATE
WASHINGTON DC 20510 us

HON. WAYNE ALLARD
UNITED STATES SENATE
WASHINGTON DC 20510 us

HON. CHRISTOPHER S. BOND
UNITED STATES SENATE
WASHINGTON DC 20510 uUS

HON. BEN N CAMPBELL
UNITED STATES SENATE
WASHINGTON DC 20510-0605 US

HONORABLE CHARLES E. GRASSLEY
UNITED STATES SENATE
WASHINGTON DC 20510-1501 US

HON. TOM EWING

UNITED STATES HOUSE OF REPRESENTATIVES

WASHINGTON DC 20515 US

HONORABLE GEORGE E. BROWN, JR.

UNITED STATES HOUSE OF REPRESENTATIVES

WASHINGTON DC 20515 uS

HONORABLE JAY KIM

UNITED STATES HOUSE OF REPRESENTATIVES

WASHINGTON DC 2051% US

HONCRABLE JULIAN DIXON
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 us

HON. EARL POMEROY
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. HAROLD E. FORD, JR
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 uS

HON. PAUL KANJORSKI
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. JAMES L. OBERSTAR
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE DON NICKLES
U. S. SENATE .
WASHINGTON DC 20510 US

HON. PHIL GRAMM
UNITED STATES SENATE
WASHINGTON DC 20510 US

HONORABLE HARRY REID
UNITED STATES SENATE
WASHINGTON DC 20510-0001 US

HONORABLE RICHARD J DURBIN
UNITED STATES SENATE
WASHINGTON DC 20510-1304 US

HONORABLE JOHN BREAUX
UNITED STATES SENATE
WASHINGTON DC 20510-1803 US

HON. HENRY B. GONZAL:Z

UNITED STATES HOUSE OF REPRESENTATIVES

WASHINGTON DC 20515 US

HONORABLE RONALD V. DELLUMS
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE PHIL ENGLISH
HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE JAY DICKEY
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE GEORGE GEKAS
ATTEN: TOM SANTANIELLO
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

AONORABLE DONALD M. PAYNE
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HO!.. IKE SKELTON
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. MARTIN OLAV SABO
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DOC 20515 US

08/26/1998
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HON. LANE EVANS
HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 u:s

HONORABLE BOB CLEMENT
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 UuS

HONORABLE CHRISTOPHER COX,
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 us

nuwURABLE DANA ROHRABACHER
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE BRIAN P. BILBRAY
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE KAREN MCCARiHY
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE XAVIER BECERRA
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE LYNN WOOLSEY
US HOUSE OF REPRESENTATIVES
WASHINGTOR PC 20515 US

HONORABLE NANCY PELOSI
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE RICHARD W. POMBO,
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON SHERROD BROWN
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE JOHN MURTHA
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON JAMES TRAFICANT JR
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. JOE BARTON
UNITED STATES HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE SONNY BONC,
U.S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE RON PACKARD
US HOUSF OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE HOWARD P. BUCK MCKEON,
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE EDWARD R. ROYCE
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE ZOE LOFGREN
US HOUSE OF RESPRESENTATIVE
WASHINGTON DC 20515 US

HONORABLE LUCILLE ROYAL-ALLARD
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE PETE STARK
US HOUSE OF REPRESENTATIVES
WASHINGTON NDC 20515 US

HONORABLE TOM LANTOS
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE KEN CALVERT,
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20575 US

HONORABLE FRANK MASCARA
U S HOUSL OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON MARCY KAPTUR
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE DAVID MINGE
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 usS

08/256/1998
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HONORABLE JOHN HOSTETTLER
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 us

HONORABLE PAUL. MCHALE
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE MIKE DOYLE
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 us

HONORABLE CHARLES W. STCNHOLM
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON DAVID L HOBSON
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE RON LEWIS
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. THOMAS C SAWYER
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE GENE GREEN
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 us

HON. ROBERT A. BORSKI
') § HOUSE OF REPRESENTATIVES
JASHINGTCN DC 20515 US

HON. JERRY LEWIS
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE TODD TIAHRT
HOUSE OF REPRESENTATIVE
WASHINGTON DC 20515-1004 US

HON. JIM MCCRERY
U S HOUSE C7 REPRESENTATIVES
WASHINGTON DC 20515-1805 US

HON W J (BILLY) TAUZIN

ATTN: ROY WILLIS

U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-2601 US

HON TOM DELAY
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE TIM HOLDEN
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE FRANK D. RIGGS
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE LLOYD DOGGETT
U. S. HOUSE OF REPRESENTATAIVES
WASHINGTON DC 20515 US

HON JOHN TANNER
US HOUUSE OF REPRESENTATIVES
WAS! INGTON DC 20515 US

HON. ESTEBAN E TORRES
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE WALLY HERGER
U S HOUSE CF REPRESENTATIVES
WASHINGTON D7 20515 US

HON. BOB STUMP
US HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HON. MICFAEL OXLEY
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515 US

HONORABLE SCOTT MCINNIS
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-0603 US

HONCRABLE SAM BROWNBACK
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-1602 US

HONORABLE GEORGE MILLER

ATT: GARY BLAND

U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-2307 US

HONORABLE JOHN ENSIGN
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-2801 US
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HON. ROBERT E ANDREWS
U S HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-3001 US

HONORABLE THOMAS M. FOGLIETTA
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-3801 US

HONORAGLE CURT WELDON
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-3807 US

HONORABLE WILLIAM M (MAC) THORNBERF Y

U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-4313 US

HON. HENRY BONILLA
US HOUSE REPRESENTATIVES
WASHINGTON DC 20515-4323 US

MICHAEL D BILLIEL

ANTITRUST DIV, DEPT OF JUSTICE
325 SEVENTH ST NW STE 500
WASHINGTON DC 20530 US

JOSEPH R. POMPONIO
FEDERAL RAILROAD ADMIN.
400 7TH ST SW RCC-20
WASHINGTON DC 20590 US

WILLIAM W WHITEHURST JR

W W WAITEHURST & ASSOCIATES INC
12421 HAPPY HOLLOW ROAD
COCKEYSVILLE MD 21030 US

KENNETH E. SIEGEL

AMERICAN TRUCKING ASSOC INC
2200 MILL ROAD

ALEXANDRIA VA 22314-4677 US

ROBERT PUGH
GEORGIA-PACIFIC CORP

PO BOX 105605

133 PEACHTREE ST NE
ATLANYA GA 30348-5605 US

JAMES L BEI.CHER

EASTMAN CHEMICAL COMPANY
PC BOX 421

KINGSPORT TN 37662 US

DANIEL R ELLIOTT I
UNITED TRANSPORTATION UNION
14600 DETROIT AVENUE
CLEVELAND OH 44107 US

HON. FRANK O'BANNON
GOVERNCR STATE OF INDIANA
STATE CAPITOL
INDIANAPOLIS IN 46204 US
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HON. FRANK D. LUCAS
U. S. HOUSE OF RERRESENTATIVES
WASHINGTON DC 20515-3606 US

HONORABLE CHAKA FATTAH
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-3803 US

HON. JON CHRISTENSEN
U.S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-4155 US

1 IMORABLE SHEILA JACKSON LEE
U. S. HOUSE OF REPRESENTATIVES
WASHING/ON DC 20515-4318 US

HONORABLE EDDIE BERNICE JOHNSON
U. S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515-4330 US

PAUL SAMUEL SMITH
US CEPARTMENT OF TRANSPORTATION

400 SEVENTH STREET SW, ROOM 4102 C-30

WASHINGTON DC 20590 US

MITCHELL M. KRAUS

TRANSPORTATION -COMMUNICATIONS INTERNATIONAL

3 RESEARCH PLACE
ROCKVILLE MD 20850 US

THOMAS E. SCHICK

CHEMICAL MANUF ASSOC
1300 WILSON BOULEVARD
ARLINGTON VA 22209 US

GEORGE A “NDERSON
BARECO PRODUCTS

P 0 BOX 10312

148 EAST MAIN STREET
ROCK HILL SC 29730 uS

NORMAN LANGBERG

DIR OF LOGISTICS, PAPER
PO BOX 740075

55 PARK PL 15TH FLOOR
ATLANTA GA 30374 US

CHARLES E. MCHUGH, MANAGER TRANSP.

THE INTERNATIONAL PAPER CO.
6400 POPLAR AVENUE
MEMPHIT TN 38197 US

RICHARD E KERTH

CHAMPION INTERNAT'L CORP
101 KNIGHTSBRIDGE DRIVE
HAMILTON OH 45020-0001 US

JAMES S HANSON

DOW CHEMICAL COMPANY

2020 DOW CHEMICAL CENTER
MIDLAND MI 48674 US

PROCUREME
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HON MARC RACICOT

GOVERNOR STATE OF MONTANA
STATE CAPITOL

HELEIIA MT 59620 us

JEFFREY R. MORELAND

THE BURLINGTON NORTHERN SANTA FE CORPORATION
1700 EAST GOLF ROAD

SCHAUMBURG IL 60173 us

GORDON D GUSTAFSON
935 WEST 175TH ST
HOMEWOOD IL 60430-2028 US

MAYOR JOHN P JENKINS
P O BOX 213
TOWANDA IL 61776 US

JAMES SCOTT

JEFFERSON SMURFIT CORP
PO BOX 2276

401 ALTON STREET

ALTON IL 62002-2276 US

C A MENNELL, PRESIDENT
LACKLAND WESTERN RR CO

31 OAK TERRACE

WEBSTER GROVES MO 63119 US

JEFF BRIDGES

CITY OF ANDOVER

P. C. BOX 295
ANDOVER KS 67002 US

JUNIOR STRECKER, CHAIRMAN

MOUNTAIN-PLAINS COMMUNITIES & SHIPPERS COALIT
123 NORTH MAIN ST
HOISINGTON KS 67544 US

TERRY J VOSS - VICE PRESIDENT
AG PROCESSING, INC.

PO BOX 2047

OMAHA NE 68103-2047 US

HONORABLE E. BENJAMIN NELSON
GOV., STATE CF NEBRASKA

P O BOX 94848

LINCOLN NE 68509 1S

GEORGETTE M DUGAS
SUPREME RICE MILL INC
PO BOX 490

CROWLEY LA 70527 US

MAYOR JERRY TAYLOR
200 EAST EIGHTH AVENUE
PINE BLUFF AR 71601 US

JOHN TRAUGH

P O BOX 652

14 MILITARY RD
MARION AR 72364 US

RICHARD E. WEICHER

BURLINGTON- NORTHERN SANTA FE CORPORATION
1700 EAST GOLF ROAD, 6TH FLOOR
SCHAUMBURG IL 60173 US

SIDNEY L. STRICKLAND, JR.

THE BURLINGTON NORTHERN SANTA FE CORPORATION
1700 EAST GOLF ROAD

SCHAUMBURG IL 60173 US

MAYOR WILLIAM WEIDLING
1165 SOUTH WATER STREET
WILMINGTON IL 60481 US

JOHN P JENKINS
P O BOX 213
TOWANDA iL 61776 US

MERRILL L TRAVIS

ILLINOIS DEPT OF TRANSPORTATION
2300 S DIRKSEN PARKWAY RM 302
SPRINGFIELD IL 62703-4555 US

ROBERT K DREILING

KANSAS CITY SOUTHERM RWY CO.
114 WEST 11TH STREET

KANSAS CITY MO 64105 US

NORMAN G MANLEY

CITY ATTORNEY, ANOVER CITY HALL
909 NORTH ANDOVER ROAD

ANDOVER KS 67002 US

ROBERT K GLYNN

HOISINGTON CHAM OF COMM

123 NORTH MAIN STREET
HOISINGTON KS 67544-2594 US

LOUISE A. RINN

UNION PACIFIC RR CO.

1416 DODGE STREET ROOM 830
OMAHA NE 68179 US

HON JOHN SIRACUSA
8905 HIGHWAY 90 E
MORGAN CITY LA 70380 Us

NANCY C WEASE
CERTAINTEED CORPORATION
PO BOX 253

SULPHUR LA 70664 US

MAYOR FRANK A FNGLEMAN
14 MILITARY ROAD
MARION AR 72364 US

TONY BENWAY

CITGO PETROLEUM CORP
PO BOX 40

TULSA OK 74102 US
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MIKE SPAHIS
FINA OIL & CHEMICAL CO.

8350 NORTH CENTRAL EXPRESSWAY, STE. 1620

DALLAS TX 75206 us

MICHAEL E ROPER

BURLINGTON NORTHERN SANTA FE CORPORATION

3017 LOU MENK DRIVE
FT WORTH TX 76131 uS

EDWIN E VIGNEAUX

REAGENT CHEMICAL & RESEARCH INC
1300 POST OAK BLVD STE 680
HOUSTON TX 77056 US

PETER VAN ETTEN

AXIS INTL

650 N SAM HOUSTON PKWY EAST STE 520
HOUSTON TX 77060 US

CHARLES P HALVORSON
LYONDELL-CITCO REFINING CO LTD
P 0 BOX 4454

HOUSTON TX 77210-4454 US

MICHAEL P. FERRO

MILLENNIUM PETROCHEMICALS, INC.
P O BOX 2583

1221 MCKINNEY STREET SUITE 1600
HOUSTON TX 77252-2583 US

THOMAS B CAMPBELL JR
PO BOX 3272
HOUSTON TX 77253 US

M L MCCLINTOCK

PO BOX 667

1215 MAIN

PORT NECHES TX 77651 US

CRAIG ELKINS

BROWNSVILLE NAV DIST LESSEE ASSOC
PO BOX 5808

BROWNSVILLE TX 78523 US

KENNETH W NORDEMAN
RAILROAD COMMISSION TX

PO BOX 12967

1701 NORTH CONGRESS AVENUE
AUSTIN TX 78711 US

DONALD T CHEATHAM
10220-E METROPOLITAN DR
AUSTIN TX 78758 US

RICHARD J ELSTON

CYPRUS AMAX COAL COMPANY
9100 EAST MINERAL CIRCLE
ENGLEWOOD CO 80112 US

MAYOR LEO A PANDO

OFFICE OF THE MAYOR

2101 O'NEIL AVENUE SUITE 310
CHEYENNE WY 82001 US

WRENNIE LOVE
1601 W LBJ.FREEWAY.
DALLAS TX 75234 US

JIM C KOLLAER

GREATER HOUSTON PARTNERSHIP
1200 SMITH STE 700

HOUSTON TX 77002-4309 US

DAVID PARKIN
HUNTSMAN CORP

3040 POST OAK BLVD
HOUSTON TX 77056 US

JAMES J HALL

CONDEA VISTA COMPANY
900 THREADNEEDLE

HOUSTON TX 77079-2990 US

BRIAN P FELKER

SHELL CHEMICAL COMPANY

P O BOX 2463

HOUSTON TX 77252-2463 US

ERIC W. TIBBETTS

P O BOX 3766

1301 MCKINNEY ST
HOUSTON TX 77253 US

STEVE M COULTER

EXXON COMPANY USA

PO BOX 3272

HOUSTON TX 77253-3272 US

JOHN P. LARUE, EXECUTIVE DIRECTOR
THE PORT OF CORPUS CHRISTI

P O BOX 1541

222 POWER STREET

CORPUS CHRISTI TX 78403 US

JERRY L. MARTIN, DIRECTOR RAIL DIV.
RR COMM OF TEXAS

P O BOX 12967

1701 N CONGRESS

AUSTIN TX 78711 US

REBECCA FISHER

ASST ATTY GENERAL

PO BOX 12548

AUSTIN TX 78711-2548 US

BARRY JOHNSON, SENIOR ENGINEER
SOUTHWESTERN PUBLIC SERVICE COMPANY
P. 0. BOX 1261

AMARILLO TX 79170 US

HONORABLE ROY ROMER
GOVERNOR

136 STATE CAPITOL
DENVER CO 80203 us

HON. JIM GERINGER
GOVERNOR

STATE CAPITOL BUILDING
CHEYENNE WY 82002 US
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HON VINCENT PICARD HON GUY E CAMERON
213 STATE CAPITOL 213 STATE CAPITOL
CHEYENE WY 82002 US CHEYENNE WY 82008 US

F MARK HANSEN HONORABLE MICHAEL O. LEAVITT
404 EAST 4500 SOUTH SUITE B-34 ATTN: ROBIN L. RIGGS, GC TO GOVERNOR
SALT LAKE CITY UT 84107 US 210 STATE CAPITOL

SALT LAKE CITY UT 84114 US

CARL E. KINGSTON RALPH RUPP
RAILCO, INC. FO BOX 2500

3212 SOUTH STATE STREET PROVO UT 84603 US
SALT LAKE CITY UT 84115 US

JACK TEVLIN HON BOB MILLER
200 WEST WASHINGTON STREET GOVERNOR
PHOENIX AZ 85003 us STATE OF NEVADA
CARSON CITY NV 89710 US

CHARLES W CARRY JAMES T QUINN
PO BOX 4998 CALIFORNIA PUBLIC UTILITIES COMMISSION
WHITTIER CA 90607-4998 US 505 VAN NESS AVENUE

SAN FRANCISCO CA 94102-3298 US

RAYMOND A BOYLE TIM DECOITO

PORT OF OAKLAND BIG VALLEY LUMBER COMPANY
530 WATER STREET-JACK LONDON SQUARE P 0 BOX 617

OAKLAND CA 94606-2064 US BIEBER CA 96009 US

TUCK WILSON HONORABLE JOHN KITZHABER
710 NE HOLLADAY STREET GOVERNOR OF OREGON
PORTLAND OR 97232 US STATE CAPITOL

SALEM OR 97310-0370 US

CLAUDIA L. HOWELLS

OREGON DEPARTMENT OF TRANSPORTATION

555 13TH STREET N E MILL CREEK OFFICE BLDG
SALEM OR 97310-1333 US

Records: 223
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