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UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY -- OVERSIGHT 

APPLICANTS' REPLY TO PETITION OF ENTERGY 
SERVICES, INC., FCR MODIFICATION OF DECISION NO. 44 
CR, IN THE ALTERNATIVE. FOR ADDITIONAL CONDITION 

Ap p l i c a n t s UPC, UPRR, SPR and SPT- hereby r e p l y t o 

the p e t i t i o n of Entergy Services. Inc., t o modify the 

c o n d i t i o n s iT.posed by the Board i n Decision No. 44 or, i n the 

a i t e r n a t i v e , f c r the i m p o s i t i o n of an a d d i t i o n a l c o n d i t i o n cn 

the UP/S? merger. 

Entergy's p e t i t i o n does not provi d e a basis f o r 

im.pcsmg a new or m o d i f i e d c o n d i t i o n on the merger. F i r s t , 

Entergy i s seeking a rem.edy f o r UP's supposed breach of 

s e r v i c e ccm.mitments i n a r a i l t r a n s p o r t a t i o n c o n t r a c t , and 

under l o n g s t a n d i n g precedent the Board w i l l not i n t e r v e n e i n 

the r e s o l u t i o n of p r i v a t e c o n t r a c t u a l d i s p u t e s . Second, the 

Board c o n d i t i o n s mergers only t c r e c - i f y harms t h a t the merger 

causes t c c o m p e t i t i o n or t o other r a i l r o a d s ' a b i l i t y t o 

The acronyrr.s used here are the sam>e as those l i s t e d m 
Appendix B of Decision No. 44. 
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provide e s s e n t i a l s e r v i c e s , and Entergy does not s e r i o u s l y 

suggest t h a t the c o n d i t i o n i t now seeks s a t i s f i e s these 

standards. 

FACTUAL BACKGROUND 

Entergy's White B l u f f S t a t i o n , on UP's l i n e between 

North L i t t l e Rock and Pine B l u f f , Arkansas, i s served 

e x c l u s i v e l y by UP, which h.auls coal t o White B l u f f v i a a 

s i n g l e - l i n e r o u t i n g from the Southern Powder River Basin. 

Decision No. 44, p. 55. This s i t u a t i o n was not changed by the 

merger: pre-merger, Entergy d i d not have access t o SP and was 

e x c l u s i v e l y served by UP. Decision No. 57, p. 8. 

In the merger proceeding, Entergy presented evidence 

t h a t I t could c o n s t r u c t a 21-mile b u i l d - o u t from White B l u f f 

t o SP's l i n e at Pine B l u f f , and i t claimed t h a t the t h r e a t of 

t h i s b u i l d - o u t was a c o m p e t i t i v e c o n s t r a i n t on UP's ra t e s and 

s e r v i c e t o White B l u f f . Giangrosso V.S., p. 12, ESI-12, Mar. 

29, 1996.- As a c o n d i t i o n on the merger, the Board imiposed 

trackage r i g h t s p e r m i t t i n g BNSF t o s u b s t i t u t e f o r SP " i f a 

connection i s ever b u i l t l i n k i n g the I'White B l u f f ] p l a n t t o a 

nearby SP l i n e at Pine B l u f f . " Decision No. 44, p. 154. 

- UP/SP v i g o r o u s l y contested the v i a b i l i t y of Entergy's 
claimed b u i l d - o u t o p t i o n . E.g., Sansom, V.S., pp. 52-55, 
UP/SP-231, Apr. 29, 1996. The Board has noted t h a t t here " i s 
no i n d i c a t i o n t h a t t h i s b u i l d - o u t l i n e has ever progressed 
beyond r e l a t i ' - ' e l y p r e l i m i n a r y p l a n n i n g stages." Decision 
No. 57, p. 8 n.34. But the Board d i d not undertake t o res o l v e 
the v i a b i l i t y c f the Pine B l u f f b u i l d - o u t : "the c u i y t e s t of 
f e a s i b i l i t y i s whether the l i n e i s a c t u a l l y c o n s t r u c t e d . " 
Decision No. 44, p. 146. 
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"Entergy w i l l thus continue t o have c:. ̂  o p t i o n of buildm--; out 

t o an independent c a r r i e r and w i l l continue t o be able t c use 

t h i s o p t i o n m i t s n e g o t i a t i o n s w i t h a p p l i c a n t s . " I d . This 

c o n d i t i o n thereby "preserve[d] the White B l u f f b u i l d - c u t 

s t a t u s quo," i d . , p. 185, by m.aintaining Entergy's " b u i l d - o u t 

p o t e n t i a l , " Decisi- n No. 57, p. 8. 

Entergy has entered i n t o s e v e r a l c o n t r a c t s w i t h UP 

and i t s predecessors t h a t provide f o r the movement of coal 

from the Powder River Basin t o Entergy's White B l u f f and 

Independence p l a n t s . Jewell V.S., p. 3, ESI-28, Oct. 23, 

1997. Entergy c h a r a c t e r i z e s those c o n t r a c t s as " c o n t a i n [ i n g ] 

a s e r v i c e standard, under which UP has committed t o 

t r a n s p o r t i n g coal from the PRB mines t o White B l u f f i n a 

q u a r t e r l y average 'Elapsed T r a n s i t Time.' . . . I f UP f a i l s t o 

m.eet i t s Q u a r t e r l y Elapsed T i a n ^ i t Time i n a p a r t i c u l a r 

calendar q u a r t e r , i t then has a d e f i c i t , which i t must m.ake up 

m the f o l l o w i n g calendar q u a r t e r using i t s own equipment. I f 

UP i n c u r s a d e f i c i t and f a i l s t o make i t up i n the next 

q u a r t e r , i t i s o b l i g a t e d t o pay Entergy l i q u i d a t e d dainages 

equal t o a s p e c i f i e d percentage of the weighted average 

c o n t r a c t r a t e . " I d . , pp. 5-6. 

On October 3, 1997, Entergy f i l e d s u i t against UP i n 

the United States D i s t r i c t Court f o r the Middle D i s t r i c t c f 

Louis i a n a . Entercry Services. Inc., & Entergy Arkansas, Inc. 

v. Union P a c i f i c R.R., C i v i l No. 97 - 967-B-M3; J e w e l l V.S., 
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Ex. CWJ-13. The complaint claims that UP has "materially 

breached" i t s transportation contracts with Entergy, allegedly 

because of " i t s continuing f a i l u r e to meet the contractual 

service standards." ESI-28, p. 8, Oct. 23, 1997. As remedies 

for UP's alleged f a i l u r e to provide the service promised under 

i t s contract with Entergy, the s u i t seeks money damages and 

the r i g h t to terminate the transportaclon agreement. I d . ; 

Jewell V.S., Ex. CWJ-13, pp. 13-14. 

ARGUMENT 

I . THIS IS A CONTRACT DISPUTE, NOT A MERGER ISSUE 

The entire basis of Entergy's peticion is that UP 

has supposedly breached service commitments in its rail 

transportation contract with Entergy. The injury it claims, 

and for which it seeks relief, is based solely on "UP's 

performance under its contractual service standard." Jewelx 

V.S., pp. 6-7. Entergy's grievance is over UP's allegedly 

"increasingly bad cycle times" and supposed inability "to meet 

its contracted service ccmmitmicnts. " ESI-28, Oct. 23, 1237, 

pp. 6-7. Entergy claims that UP has "materially breached its 

contractual obligations under the Interim Agreement." Id., 

p. . 

This i s a contract disput'j. I t arises out of 

claimed service com.mitments i n UP's long-term transportation 

contracts w i t h Entergy. Those contracts s p e c i f i c a l l y provide 

f c r procedures hat apply i n the event UP does not de l i v e r 
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specified volumes of coal w i t h i n s p e c i f i e d tim.e periods --

what Entergy c a l l s UP's "service standard." Jewell V.S., 

p. 5. Entergy'3 contract r i g h t s therefore define the scope of 

i t s remedies for UP's alleged f a i l u r e to d e l i v e r coal i n a 

timely fashion under the terms of the contract. The p a r t i e s 

c l e a r l y contemplated that UP might not make i t s coal 

d e l i v e r i e s w i t h i n w i t h i n the time periods specified i n the 

contract, and t'-.ey e x p l i c i t l y agreed on l i q u i d a t e d damages and 

other contractual remedies i n such circumstances.-' 

I t i s well-established that the Board (as the ICC 

before i t ) w i l l not resolve or interpose i t s e l f i n p r i v a t e 

contractual disputes. " [W] e have held repeatedly that we have 

no power to i n t e r p r e t or enforce contracts, and that such 

m.atters m.ust be l e f t to settlement by the parties or the 

courts." Delaware Hudson R.R. Trackage Agreement 

Modifica t i o n , 290 I.C.C. 103, 107 (1953). " [C]ontractual 

disputes oetween parties . . . are matters f o r the courts to 

resolve." Brotherhood of Locomotive Engineers v. Chicago & 

North Western Transportation Co. , 366 I.C.C. 857, 858 (1983). 

" I t would be inappropriate f o r t h i s agency to interpose i t s e l f 

among the p a r t i e s i n what i s e s s e n t i a l l y a private contractual 

dispute . . . ." Finance Docket No. 31148, Indiana Harbor 

- On the fac t s , UP considers Entergy's claims to be without 
merit. But those factual issues need not be resolved to 
dispose cf Entergy's p e t i t i o n f o r r e l i e f i n the merger 
proceeding. 



B e i t K • rc. A c q u i s i t i o n of Line of Chicago &, Western Indiana 

R.R. -- ExemiPtion from 4 9 U.S.C. § 11343, Decision served 

Sept. 22, 1588, p. 4. 

The p o i n t a p p l i e s w i t h p a r t i c u l a r f o r c e where, as 

here, Entergv i s already pursuing i t s co t r a c t c i a i m against 

UP m f e d e r a l d i s t r i c t c o u r t . I n the circum.st ̂ nces, t h e r e i s 

no t h i n g f o r the Board t o decide: the question of Entergy's 

remedies f o r UP's claimed breach of i t s " c o n t r a c t u a l s e r v i c e 

com.mitments," Jewell V.S., p. 5, i s a matter " f c r the c o u r t s 

t c r e s o l v e . " Brotherhood of Locomotive Engineers, 366 I.C.C. 

a t 5 58. 

Although Entergy claims vaguely ( P e t i t i o n , pp. 5, 

-nat I t aces not i n t e n d t o i n v o l v e the Board m r e s o l v i n g 

1 - - n t r a c t d i s p u t e , t h a t i s e x a c t l y what the p e t i t i o n seeks. 

:• -quests Board-ordered r e l i e f -- i n the form of a grant of 

thre e years c f trackage r i g h t s t o a l l o w BNSF t o serve the 

White B l u f f p l a n t d i r e c t l y from UP's l i n e - - as a supposed 

"remedy" ^'or UP's claimed breach ot c o n t r a c t . Aside from 

being g r o s s l y d i s p r o p o r t i o n a t e t o UP's a l l e g e d breach,^ t n i s 

-1 I f , as Entergy claims ( P e t i t i o n , pp. 6-7), i t s c o a l 
s u p p l i e s are threatened by UP's performance, i t has an 
e f f i c a c i o u s remedy: i t can r e a d i l y move coal by r a i l t o the 
M i s s i s s i p p i River, and then by barge t o White B l u f f . Evidence 
i n the m.erger case showed t h a t r a i l - b a r g e movements t o White 
B l u f f are a f e a s i b l e a l t e r n a t i v e t o r a i l - o n l y hauls from the 
Powder Ri v e r Basin. Sansom V.S., pp. 52-56, UP/SP-231, Apr. 
29, 1996. Moreover, u n t i l the l a s t severe:! months UP's c y c l e 
times were lower than they had been over tne past c e v e r a l 
years, and even w i t h i n the past s e v e r a l months UP's c y c l e 

( c o r t i n u e d . . . ) 
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r e l i e f i s c l e a r l y m a d d i t i o n t o the monetary and ot h e r 

remedies t h a t Entergy i s already seeking i n f e d e r a l c o u r t f o r 

the same a l l e g e d c o n t r a c t breach. The p a r t i e s agreed cn the 

c o n t r a c t u a l remedies t h a t would apply i n the event UP d i d not: 

d e l i v e r s p e c i f i e d volumes of coal w i t h i n s p e c i f i e d time 

p e r i o d s ; and what Entergy now seeks i s r e l i e f from the Board 

t h a t wouid go beyond those n e g o t i a t e d , c o n t r a c t u a l remedies. 

Under longstanding precedent, the Board should not be drawn 

i n t o g r a n t i n g such rem.edies f o r breach of c o n t r a c t . 

I I . THE TRACKAGE RIGHTS ARE NOT PROPER MERGER CONDITIONS 

Entergy's p e t i t i o n seeks the i m p o s i t i o n of new or 

m o d i f i e d c o n d i t i o n s on the UP/SP merger. But the r e l i e f 

sought by Entergy i s c l e a r l y o u t s i d e the Board's a u t h o r i t y t o 

impose c o n d i t i o n s on a merger. 

A. The Requested C o n d i t i o n Would Expand Rather than 
Preserve Entergy's Com.petitive Options 

The White B l u f f p l a n t was served e x c l u s i / e l y by UP 

before the merger, and today i t i s served e x c l u s i v e l y by 

UP/SP. Before the merger, i t had no c o m p e t i t i v e r a i l 

a l t e r n a t i v e s except f o r the " b u i l d - c u t p o t e n t i a l " of a 21-mile 

spur frcm White D l u f f t o Pine B l u f f . Decision No. 57, p. 8. 

A f t e r the m.erger, t h a t b u i l d - c u t o p t i o n i s f u l l y preserved by 

- ( . . .continued) 
times are comparable t o l i m i t e d times i n the past when c y c l e 
times have r i s e n . Nock V.S., pp. 1-2 (attached h e r e t o ) . This 
casts s u b s t a n t i a l douot on Entergy's c l a i m t h a t i t s s i t u a t i o n 
i s "approaching c r i t i c a l p r o p o r t i o n s . " ESI-28, p. 7, Oct. 23, 
1997 . 
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the Board's b u i l d - o u t c o n d i t i o n . Decision No. 44, pp. 154, 

185, 232. 

Yet Entergy seeks trackage r i g h t s chat would a l l o w a 

second r a i l r o a d t o serve the p l a n t d i r e c t l y -- a change t h a t 

goes f a r beyond p r e s e r v i n g e x i s t i n g c o m p e t i t i v e o p t i o n s f c r 

White B l u f f . U n l i k e a b u i l d - o u t a l t e r n a t i v e , t h i s immediate 

g r a n t of trackage r i g h t s would give Entergy, and BNSF, the 

w i n d f a l l of d i r e c t access t o White B l u f f . ^ Entergy's pre-

mierger c o m p e t i t i v e p o s i t i o n would be d r a m a t i c a l l y a l t e r e d by 

these requested trackage ri'-.hts. 

Such expansions or enhancements of a shipper's r a i l 

o p t i o n s are not a proper use of the Board's c o n d i t i o n i n g 

a u t h o r i t y , which does not extend t o imposing "a c o n d i t i o n t h a t 

would put i t s proponent i n a b e t t e r p o s i t i o n than i t occupied 

b e f o r e the c o n s o l i d a t i o n . " Decision No. 44, p. 145.- " I f , 

f o r example, the harm t o be remedied c o n s i s t s of the loss of a 

r a i l o p t i o n , any c o n d i t i o n s should be co n f i n e d t o r e s t o r i n g 

t h a t o p t i o n r a t h e r than c r e a t i n g new ones." Ld., p. 145 

n.l 7 6 . Accord, Finance Docket No. 32549, B u r l i n g t o n Northern 

"The costs of c o n s t r u c t i o n , not t o mention the delays 
t h a t a l l c o n s t r u c t i o n n e c e s s a r i l y e n t a i l s , are such t h a t a 
b u i l d - o u t l i n e must be b u i l d before i t can pro v i d e a 
c o m p e t i t i v e o p t i o n t h a t w i l l match the com.petition p r o v i d e d by 
an e x i s t i n g l i n e . " Decision No. 57, p. 6. 

See a l s o , e.g.. Decision No. 44, p. 187 ("AEPJO's basic 
problem i s t h a t , at Cochise, i t i s c a p t i v e t o S? pre-merger 
and w i l l be c a p t i v e t o UP/SP post-merger; but t h i s problem i s 
not a consequence of the merger and w i l l not be exacerbated 
t h e r e b y . " ) . 
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R.R. -- Con t r o l & Merger -- Santa Fe P a c i f i c Corp., Decision 

served Aug. 23, 1995, p. 72 ( c r i t i c i z i n g c o n d i t i o n t h a t sought 

t o "expand -- not simply preserve" -- the proponent's 

c o m p e t i t i v e o p t i o n s ) ; Finance Docket No. 32133, Union P a c i f i c 

Corp., Union P a c i f i c R.R. & Misso u r i P a c i f i c R.R. -- Con t r o l 

-- rhicagc & North Western T r a n s p o r t a t i o n Co. & Chicaqo St 

North Western Ry., Decision served Mar. 7, 1995, p. 57. 

Entergy i t s e l f acknowledges (p. 3 n.2) t h a t a c o n d i t i o n 

r e q u i r i n g d i r e c t BNSF s e r v i c e t o White B l u f f "would almost 

c e r t a i n l y have been denied" i n the merger case "as p u t t i n g 

Entergy m a b e t t e r p o s i t i o n than i t was i n p r i o r t o the UP/SP 

mierger." Yet t h a t i s the overbroad r e l i e f Entergy seeks here. 

B. The Service Problems Claimed by Entergy Were Net 
Caused by the Merger 

Merger c o n d i t i o n s w i l l not be imposed unless the 

harm they address i s caused by the m.erger. Decision No. 44, 

pp. 144-4 5.- Entergy speaks only i n the vaguest and most 

- Furthermore, any m.erger c o n d i t i o n must be "narrowly 
t a i l o r e d " t o remedy s p e c i f i c adverse e f f e c t s . Decision 
No. 44, p. 145. Here, Entergy makes an e x t r a o r d i n a r i l y broad 
request t o r t h r e e years of trackage r i g h t s , as a supposed 
remedy f o r a s h o r t - t e r m s e r v i c e issue t h a t i n v o l v e s only t h r e e 
of the past f o u r months of d e l i v e r i e s t o White B l u f f . Nock 
V.S., "^p. 1-2 (att a c h e d hereto) . Even the recent few months 
of hic,..3r c y c l o times are not s i g n i f i c a n t l y d i f f e r e n t from 
l i m i t e d p e r iods i n the past when cy c l e times f o r White B l u f f 
d e l i v e r i e s have r i s e n . I d - , P- 2, Furthermore, as Mr. Nock 
e x p l a i n s i n h i s v e r i f i e d statement, the recent increases m 
cy c l e ti.nes t o White B l u f f should soon be r e s o l v e d as UP/.TP 
implements i t s g e n e r a l Service Recovery Plan. I d . , p. 2. 
Theee f a c t s cannot j u s t i f y an e x t r a o r d i n a r y three-year grant 
of trackage r i g h t s t o redress a s h o r t - t e r m s e r v i c e issue. 



10 

conclusory terms 'p. 16; about any causal linkage between the 

merger and i t s service com.plaints. I t o f f e r s no explanation 

why the m.erger would have caused i t s service to decline when 

UP/SP today moves ccal over the sam.e s i n g l e - l i n e route to 

White B l u f f that UP was operating before the merger. Nor does 

i t explain why, i f the merger "caused" the service problems, 

Entergy also allegedly experienced comparable service problems 

i n the years before the merger. See Jewell V.S., p. 6 

(asserting that UP's service performance was "very poor" 

between 1993 and 1595, and that UP "r a r e l y met i t s contracted 

t r a i n cycle times" during 1995 and 1996) . 

Contrary to Entergy's conclusory allegations, UP/SP 

has provided s p e c i f i c evidence -- i n the form of testimony and 

a v e r i f i e d statement of Richard Davidson, i t s Chairman and 

Chief Executive O f f i c e r -- explaining that the merger did not 

cause UP/SP's current service problem.s. Davidson V.S., pp. 3-

6, 18-20, Ex Parte No. 573. As Mr. Davidson has explained, 

the service problems arose i n an area where the merger had not 

yet been implemented, and were caused by "the f r a g i l i t y of the 

Southern P a c i f i c and the extraordinary stresses that threw SP 

in t o a congestion c r i s i s " that would have occurred wi t h or 

without a merger. I d . , p. 19. Mr. Davidson notes that 

shippers responded to "service problems on the SP lin e s by 

rerou'mg t r a f f i c via UP l i n e s , " which spread "congestion to 

such points as Dallas and L i t t l e Rock," near Entergy's White 
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B l u f f p l a n t . I d . , p. 7. The congestion around L i t t l e Rock 

and White B l u f f f l o w i n g from SP's problems i n Texas would have 

occurred, merger or not, and cannot be c a u s a l l y a t t r i b u t e d t o 

the merger. 

UP's h i s t o r y of coal movements t o White B l u f f over 

the years 1995 through 1997 f u r t h e r rebuts Entergy's 

c o n c l u s o r y a l l e g a t i o n s ( P e t i t i o n , p. 16) t h a t the merger 

" c l e a r l y i s a major f a c t o r " i n UP's a l l e g e d s e r v i c e 

d e f i c i e n c i e s . Entergy's p e t i t i o n focuses on t r a i n c y c l e times 

as a measure of the adequacy of UP's performance i n d e l i v e r i n g 

coal t o White B l u f f . J ewell V.S., pp. 6-7. Between October 

1996 and June 1997, the p e r i o d immediately f o l l o w i n g the 

merger, UP's average cycle tim.es were lower than they had been 

i n the two years preceding the merger. Nock V.S., pp. 1-2 

(att a c h e d h e r e t o ) . Even i n the l a s t few months, when 

con g e s t i o n across the UP/SP system has caused increases m 

UP's c y c l e times f o r d e l i v e r i e s t o White B l u f f , those c y c l e 

tim.es are nonetheless comparable t o l i m i t e d periods i n the 

past when c y c l e times have r i s e n f o r a v a r i e t y of reasons. 

I d . , p. 2. Moreover, Mr. Nock notes t h a t the recent increases 

i n c y c l e times t o White B l u f f should begin t o drop i n the near 

f u t u r e as the UP/SP Service Recovery Plan takes e f f e c t . I d . 

C. Co n d i t i o n s Cannot Be Imposed t o Guarantee Levels of 
Service f o r I n a i v i d u a l Shippers 

Entergy makes no showing, nor could i t , t h a t tue 

c o n d i t i o n s i t seeks are needed t o r e c t i f y e f f e c t s of the 
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merger "harmful to the public i n t e r e s t (such as a s i g n i f i c a n t 

loss of com.petition)." Decision No. 44, p. 144. Entergy's 

p e t i t i o n i s not about competition or concerns of the public 

i n t e r e s t ; rather, i t i s a shipper-specific complaint abouc the 

p a r t i c u l a r i t i e s of UP's service. See P e t i t i o n , p. 1 (Entergy 

" p e t i t i o n [s] the Board . . . to address a c r i t i c a l s i t u a t i o n 

that has resulted from UP's i n a b i l i t y to provide Entergy with 

. . . adequate r a i l t r ansportation service"). 

The Board imposed the oversight condition to 

determine i f "the conditions already imposed have not 

e f f e c t i v e l y addressed uxie competitive harms caused by the 

T.erger." Decision No. 44, p. 14 6 (second emphasis added) . 

Entergy makes no showing that t h i s standard i s s a t i s f i e d here; 

i t o f f e r s no evidence whatsoever of competitive harm. The 

Board does not act under the rubr i c of i t s merger a u t h o r i t y 

simply to enhance service for i n d i v i d u a l shippers, which i s 

what Entergy i s requesting here.^ Even i f Entergy had 

established some t i e between i t s service s i t u a t i o n and tne 

merger -- and i t has not -- the Board does not and cannot 

undertake to guarantee to every i n d i v i d u a l shipper that 

service w i l l never temporarily worsen as a r e s u l t of a m.erger. 

Such a shipper-by-shipper service guarantee could make i t 

^ The Board dot:-, have l i m i t e d powers i n regard to service 
emergencies under 49 U.S.C. § 11123, but Entergy i s not 
seeking to invoke those powers here. 
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impossible t o implement merger changes t h a t y i e l d tremendous 

o v e r a l l improvem.ents i n s e r v i c e q u a l i t y and e f f i c i e n c y . 

CONCLUSION 

Entergy's p e t i t i o n f o r the i m p o s i t i o n of new or 

mo d i f i e d c o n d i t i o n s on the merger should be denied. 
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VERIFIED STATEMENT 

of 

WILLIAM E. NOCK 

My name i s W i l l i a m E. Nock. I am employed by the 

Union P a c i f i c R a i l r o a d Company ("UP") as General D i r e c t o r -

L o g i s t i c s i n the Energy Group, which i s r e s p o n s i b l e f o r the 

mark e t i n g of a l l UP's r a i l t r a n s p o r t a t i o n of c o a l . I n my 

c u r r e n t p o s i t i o n , I have extensive contact w i t h c oal mines, 

u t i l i t i e s and ot h e r customers t h a t m.ove coal by r a i l . My 

r e s p o n s i b i l i t i e s i n c l u d e , among other t h i n g s , the development 

of m a r k e t i n g s t r a t e g i e s and long-term s t r a t e g i c plans f o r UP's 

coa l business. I have a l s o been i n v o l v e d f o r many year.=! w i t h 

UP's t r a n s p o r t a t i o n of coal t o Entergy's White B l u f f p l a n t , 

l o c a t e d on UP's l m e between North L i t t l e Rock and Pine B l u f f , 

Arkansas. 

Cycle times f o r d e l i v e r i e s t o the White B l u f f p l a n t 

are computed according t o a c o n t r a c t u a l formula t h a t measures 

the t o t a l number of hours i n v o l v e d i n moving a loaded c o a l 

t r a i n from mines i n the Powder River Basin t o the White B l u f f 

p l a n t , s u b t r a c t i n g out l o a d i n g , unloading and any customer 

delays. F o l l o w i n g the UP/SP merger i n September 1996, and 

u n t i l the most recent s e v e r a l months, UP's c y c l e tim.es t o 

White B l u f f were t y p i c a l l y lower than they had been i n the 

prec e d i n g two years. For instance, i n the p e r i o d immediately 

a f t e r the merger, between October 1996 and June 1997, UP's 

average monthly c y c l e time was hours, which was lower than 

c y c l e times f o r the comparable p e r i o d '^f a year e a r l i e r . 
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between October 1995 and June 1996, and was al s o lower on 

average than UP's c y c l e times over the p r i o r two years. 

I n recent months, congestion across the UP/SP system 

has caused increases i n our cyc l e times t o the White B l u f f 

p l a n t . We b e l i e v e t h a t these congestion problems are s h o r t -

term i n nature and w i l l soon be res o l v e d as UP/SP implements 

i t s general Service Recovery Plan. Cycle times t o White B l u f f 

should t h e r e f o r e begin t o drop i n the near f u t u r e . 

I n t h r e e of the past f o u r months ( J u l y , September 

and October) , c y c l e times f o r d e l i v e r i e s t o White B l u f f 

exceeded hours, and were thus s u b s t a n t i a l l y h i g h e r than 

they had been e a r l i e r i n 1997. The c y c l e time f o r August, i n 

c o n t r a s t , was hours, o n l y s l i g h t l y above our average 

performance d u r i n g the f i r s t h a l f of 1997. 

At times i n the past, we have experienced 

d i f f i c u l t i e s t h a t r e s u l t e d i n cycle times on d e l i v e r i e s t o 

White B l u f f comparable t o the cycle times of the past several 

months. While we expect c y c l e times f o r White B l u f f 

d e l i v e r i e s t o decrease as the Service Recovery Plan takes 

h o l d , shippers know t h a t c y c l e times vary. For t h i s reason, 

many of our c o n t r a c t s i n c l u d e make-up p e r i o d s and o t h e r 

remedies such as l i q u i d a t e d damages. 
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UNION PACIFIC CORPORATION. UNION PACIFIC RAILROAD C( 
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SOUTHERN PACIFIC RAIL CORPORATION. SOUTIIFRN PACIFIC 
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WESTERN RAILROAD COMPANY 
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ON EFFECTS OF .MERGER ON COMPE I ITION 

F. Mark Hansen 
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Fax: (801)533-2736 

Carl E. Kingston 
3212 South State Street 
Salt Lake City. Utah 84; 15 
Phone: (801) 486-1458 
Fax: (801)487-3971 

Attornevs for Railco. Inc. 

Railco. Inc. respectfully submits these supplemental comments in the Beard's oversight 

proceeding. As described in the attached article by Daniel Machalara in the October 2. 1997 Wal! 

Street .liiurncil. the merger has been something less thari the sterling success l^P predicted. Instead, 

thc merger "is fast becoming one of the industry's biggest debacles." UP's ability to serve its 

customers has deteriorated to the poin' ii can no longer meet all of its commitments. The situation 

is ha\ ing a direct impact on the Utah coal industry. Already, for reasons not within its control. 

Railco has lost one loading contract, for no better reason than that UP was unable to perform in a 

timel) manner, and that Railco was not allowed to load to an alternate railroad. Railco stands to 

lose even more business in the future as a result of UP's present inability to meet the shipping needs 
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of Railco's customers. Raiko would not be losing this business if the right Railco had to compete 

v\ith Sa\age. vvhich was stripped from Railco as a result ofthe merger, is restored. 

Ironically. UP's proposed solution to its own internal difficulties would injure Railco even 

more, perhaps e\en intlict a ciiiip ti.-grace. According to the Wall Street .Jmirtial article: 

\'csterda\. ihe company [UP] hit uhat analysts described as rock bottom: 
It anno..need a service recovery plan that appears to minor parts of rescue operation 
outlined hy its chief rival. Burlington Northern Santa Fe Co. Union Pacific said it 
would temporari'y divert certain business, including coal, grain and automobile 
shipments, to )iher railroads throughout the Western two-thirds of the country, 
including Burlington Northern. 

Any such unilaieral diversion of coal to other railroads on the CV Spur would also "divert" 

(i.e.. take from Railco and give to Savag-t* loading rights for vvhich Railco has already contracted, 

or for vvhich R.iilco would even now be able to compete but IIM- UP'S plan. UP has foisted a 

situation on Railco where UP. not Railco. has control over Railco s business. UP has made Railco 

totalK dependent on UP's deteriorating operations for Railco's own success, while relieving 

Railco's next-door competitor Savage fn)m the same control and dependency. UP's "service-

recoveiv ' plan on its face would exacerbate the situation, bv intentionally diverting business awav 

from Railco and giving it 'o Sa' age. with Railco having no say in the matter. The manifest injustice 

to Railco of UP's plan is readily apparent. 

Hut tor the statutory scheme vestmg the Hoard with jurisdiction over railroads. Ranco would 

already have obtained relief through the courts. 15 U.S.C, §1 provides. "Everv contract, 

combination in the forni of trust or othervvise. or conspiracy, in restraint of trade or commerce 

among the several States, or with foreign nations, is declared to be illegal." The Utah Railway 

Agreement, to the extent it gives Savage exclusive access to the coal loading market, is a contract 

in restraint ot trade, illegal under the Sherman Antitrust Act. The parties to that agreement are 

parties to an illegal combination in the form of trust and con.spiiacy to restrain trade 

Customers desiring to use a rail shipper other than UP ire compelled also to purchase 

Savage's services as a coal loader, while customers desiring to use Rnilco are compelled also to use 
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l ip only. This is a classic tying arrangement, and a combination in the form of trust or conspiracy 

to turther a tying arrangement, in further violation ot 15 Li.S.C. §1. 

15 u s e. !<2 provides, "Every person who shall monopolize, or attempt to monopolize, or 

combine or conspire w ith any other person or persons, to monopolize any part of the trade t)r 

commerce aniong the sev era! States, or with foreign nations, shall be deemed guilty ofa felony ...." 

The relevant part of trade or commerce includes the loading of coal via the CV Spur, and access 

to Railco and Savage tor such loading. UP's actions constitute control over, monopolization of and 

a conspiracv to monopolize the market, and are a felony under the Sherman Act. 

Allowing Railco to compete for the loading of coal on the CV Spur is practicable and in the 

public interesl. without substantially impairing the abilitv' of UP to handle its ow n business, and 

should be required pursuant to 40 U.S.C. §11102. Moreover, restoring to Railco its former right 

to compete for all loading traffic on the CV Spur is an accommodation that is reasonably 

practicable, can he made safely vvith no additional construction, and will furnish sufficient business 

to justity its maintenance. Under 49 U.S.C. ^11103(a). UP should be required to allow Railco full 

access to the CV Spur, without discrimination in favor of Savage or against Railco. 

Congress in its wisdom has given the Board the responsibility to safeguard against 

monopolistic and other anticompetitive effects of a railroad merger. The Board should weigh the 

present situation in light ofthe antitrust laws. In light of UP's plan to divert western coal shipments 

to BNSF. there is no rational reason to keep Railco and Savage from competing for loading rights 

tn that coal. The Board's .--esponsibility is to safeguard against anticompetitive effects ofthe merger. 

Railco respectfully submits the Board can best discharge that responsibility by restoring the 

competition that existed between Railco and Savage before the merger. 

DATED this y _ _ day of October. 1997. 

/ / y'-* r i r-u<-̂ tf Y 
Attorney f ^ itallco. Inc. 

2341p,U12 
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What s News 
I 'uroll .c-iliy M.ui;ii;i 

llus iiinl i'lniinre 

\ l lh 111 I '.K i l l , | \ I l i i m i i i f u ' i j 

( )\t i .s,'iv Iff aiul .Salftv: 

Havo I'aticiur. It .Savs 

I la\r \ ' ill .Si-i'il ( )tu \Wi ( 

l i . l | ) 1 M< i V U , 11 U . U l I 

S [ , l , ! H, y , ; , , , , „ , y , „ S i H I t I J . ' l HS 

Its railrii.iif salrty rt'curit. niarri'ri I > 
tliii'i ' fat.il I r.istii's in thn'r months, 's 
iii-'.n-f, (ti.ii ill li'i i/eil as ,1 fuiulainciit.il 
lircakitiiwii tiv (cdfral rt'Kiilaturs Its 
loiili' .-yst li.is >liji(ifd i!it,i iif.ir gi ulhii h 
west of the .VllsslbSippi RuiT, Willi tlioil 
s.iiiils ol tri'n;tit 1 ,irs hac keit up for milt's in 
:Ui- Houston .iri'.i .iloiu' Its i h.iiriiian had 
• • (iiililiilv aiNihitjuf 111 .VuMiisi to Its 1)1̂ ' 

hi'Ciiiiii' ttiat 111-
: ' i ('or(. flic n,i 

l . i : l l i i , i i l I . m l a r i M i i i i l f i l l 

• 'll.iis of slii(irricnts loi necks 
..,<• iiiviaiiii Kooils I'ori) . .i liA.is 

, ',(iiri-i. (rii'il to sliip ,1 freight i .ir full 
Mill lioiii .Missouri to Tt'iiiii's.si'C in earlv 

\iiniisl, .\ moiitli l.itrr. the car viiis sjHilti ii 
:i a trai k in Devil s Slide. I'tah, The lati'si 

'• 'iii is lli.it It was s.iiiii'whi'ri' in Texas, I 
:ill iliiii 1 know where it s at. s.iys TI'ITV 

".u kens, Kivi.in.i s clistriliiitiuii ni.inagi'r. 
L mv vc i \ I . 1 !in : r OII'MII ' 

V M . i i o i D i ' l i . i i h 

'ii;i;i'si r.iili.i.iil merger m 
:s! beroiiiiiig one of the indlls 

,-.;gfsl ileli.K Ics, With high hopes 
;lii I'IMW oiv l)iiii.i;ht Siiiihcrn 

S:).4 iiiiiioii anil 
. - .;ing the svsicnis 

,» . s , i l ! i l ; i l I . ) l l l> .1 .sC.IIIllcSS l i n k h c t U r r p 

• ' VVrSt I • l , ; ^ l . U l l i I t lC M l d w c s l 

: • i V l t t l S f l l l i n i l l t ; .SpCCll. I l i c 

iMvclcd m leient weeks into I 
- ,-cr VII c .Ifll! >a(c(> snafiis 

1 i.ilvsts cstjiiiale tlic l arrici li.is .ilrcailv 
t̂ .ihi.iil MJ.i iiiillioii 111 revenue .is rus 

iiicrs docitcil shi|iniciits lliindicd.s nt 
.St.liners have threatened tu take av̂ ay 
iMiicss. ,inil thc Kcdeial Kailroail .Admin 

- ' i . i l 111 riiiil.l well liii|«isc stiff fines in 
• iiiiiiii.'.ny fur safety Violation.- Thc 
nip.iiiy loiucdt's ttiat its service proli 

iiis will lediice Its third ijuarter e.irnings 
. Ill 111 I , . . .-Viiit till slock \ i'-,' c 'i.is 

'jii'i ' I : • ,11 llic p.isi 111 Illll. 
.And vcsU'idav. tlmiKs got worse llic 

I i.illas hascil lonipaiiv .s.iid it wou.'il ahaii 
(ton an enihairassing plan to move ^'IHHIS 
t... ..t,,., ti.. ti........... i^ .... . . . . . . 

1 M / OKI IH OM Ol I KUKI) S:iii till 
V V "1 s'O' k tor MCI. hopilii; to 

'iic.ik MCl's pl.iimod iiierKci- witti 
British Tt'lecotii. It successfiil, ihc 
move would he the l a rys i takeover in 
loipof.ite histor.v. iiirtong Ihe .No, I 
long ilisl.incc ( arnei into , i iclfdim ti 
tan with i/ii(ii,ii( hed .tssds in lotig .lis 
lance, local and Internet services In 
deed. WorldCom could emerge with 
uiiptt'ci'dfliled clout and. |iotetiti illy, 
pncitig [K)Wer over the liiteriicl 

( Af »i. It's in C"h.nir ' i 4'i<l ' ' . ,Qe\ A ^ H ' i i . l i 

Vtitleusci Biisdi s sales jir.Kliit's 
ate hciiig iiivcsligaicd by the .liislice 
Dfp irtmciit .iriiid illegaliotis tliat Ihe 
niilioii > l.tigcsl bri'v*!'! Is abusing its 
domiruiiit market position, mdiistty 
l.iu vcrs afld excciilives said. 

' . - . • l i ! I , . O i , C f l t ) . ' A l i 

I 'liiilciiti.il liisui.tncc IS cx|iloniig 
,1 silc ill lis liii^c Illll iiii;iiiililai)lc 
licallh care tuisiiii'.ss. , i iinii ih.ii i.s ex 
pt'i ted to fell ll well over SI billion, poo 
plf familial- with the m.tticr said. 

Maiiiit.irturing ,ii t l \ i t \ cnoled .i liii 
I ill Scplcinlici while I oiiliiiiiiiig to siu 
j (lal strong ccoiioiiiii giowih. a survey 
I of piiri basing in,inagei's found. Mean 

w hile pricing pressiites tiicie.ised 
I A r f i i I c , ) i i M . K J " A / i 

} I.M Is I,iking lo!ig,-c iiKKi c \ p c i . i 
to (iicii.ifc lor ,111 l l ' i I of Its gi.ini Del 

! pill part; lliakitig unit, likely to he one 
o! Ih'i Inggest stock sales on record. 

l A ' l M l i ' , , , : f M c j c B 4 

( hivslci ,tiid l i ivot.u l lh posted ,i 
t 1) d lopi / i r .S s.lies ol 1,lis ,Kid lig. 

trucks. W hile llond.i s rose !' 1' 
ttt ll' oil f'dOf H 

. . . 
Ihc Dow Jones Industrials tupped 

MiiMi for the first lime in MX weeks, ns 
ing 71).21 to sii;:i,:i(i. Bond prices surged 
amid weaker lhan fxpwtcd ('<(iri(iitii( 
reports anil Ihe dollar adv,.ii, .'il 

I t ic i " oil Paw I 

SiMitlieast Vsjaii cuiiciicic> dived 
.IS discoid broke oi:i .1111011̂ ; i i i , 
tiioii's ciotininu leaders over Malay 
sian I'riint' Minister Mahathir's at 
l,i( ks on the l urtency markets. 

( I IMilX VV M(S) l> I Dllijlos )i. will 
Use vcliH s tu preserve s|H ii(1inu piiiirilies 

Hiiilt'c! Due. I,II H.iin,.-. ; , , i - \ Uilh ! | , I I I M ' 
Uul Sen.ill A(iiilo|il l.ltiolls Ic.liiclN tn lli.iKc 

ilc.ir itic .liliiiiiiisltMliiifrs (Kisiiion. -Vt risk 
.lie at least f c i i Inn spending hills The 
idiuinislcition fears 11 is losing lever.ige in 
the pieccmcil . pproach Conuress h is I.iken 
lliis vc.ii, ,111(1 would prefci an uiiiiiilius tiiil. 
r i i i i l i i i i Ml,IV Imt enjoy tile supimrl he 
Had III p.ist hiiil>;ct tights, liei .iiise Kepulili 
cans have t.ikeii care to sli.oc the lan;esse 
Willi DciiiiK rals, i.Article (111 I'aije A2iii 

111, Si imti n,li'il .i.'i 4,1 fi; ,i hhi 
I'liiiiiini iiit-ihlimi lull llllll ,,iiil,iiiis II 
J.I' lii^l^,'Illlllll niiii-iis, llll llh, 
•i/.iAi r, /•/(. hill 11,11, ii'H i t., fliiil,,!} 

, . * 
' I asi liai k trade leKisiatinii passed tie' 

.Scii.i,,, Kill,nice patiel 111 wli.il the VVfiilc 
House hopes will t)e a Ihmsl for the tniiililed 
[il.iii In a cofiiprofiiise nicuil lo win hiparti 
san siipiHirt. references t'i l,il«ii ,iiid env; 
riinnieiii.il rinlils would ;ic l.irKdy advisory. 
.Iiul ploiiialils would coiUliiiie to help those 
llllll hv iiii|Mits lArlii lc on l',ii;c 

t he I S ii|H-iied 111 iiucslii: iiioii of tin 
Soutli Koi c.iii aulo market Iti.it 1 lailil lead to 
trade s.uii tioiis under the proi ess Known at 
Siipci ,1111. l he move IS iiieaiit to pressure 
Seoul into iHiosting imjuirts of I ' S. cars. The 
r S referred four other disputes to WTO 

-. panels. lArtjcle on (',ii;c Hi' 
* * » 

MIci iiev Oiicral Reno Is ahnost ceHaui, 
Ili l ike the 111 \t sleii lowaiil ll.lliilin; ,ili | 
i;iilc(icin)ciil cllllll^c| I, , iriccs(i|.',ile (Kissihle 
llllll) I iisilic .dulses hv (Iiiic, .iiiiiiiiiislralinii 

• ; sav, Stic liiiisl dei Ille hy toiii.iiiow 
iici lo hegin a foiiiial ;iii li.iy iiuiiiiry 

iiil.l li ;c! lo an a|i|iointniciil riintoii s 1 
• '; 11 Kii! Al IK le on I'ai;e Itsi | 

. « 
Vltt troops ill llosnia sel/cd I V ti ins 

iiiiC , - til 1 ml hio.iili .ists Iticy s.iut incited 
vioii 111 !• ,i»;,iiiisl jie.c ekeepers I ' l . jjiainshy 
,1 I • hai kcil Hosiiiaii Serli f.n lion were 
Iheli pul oil .Vle.iliwhlle. .NATO liiinistcis 
liicl II 1 iiiisulci HosIlM troop ciil.s this Veil 
111 Scrl)i,i > Ko.soVii DPiVnice. ;., i , ,• |,. I . ,•' 
1 l i i i l c t i hv . l . l i i i i i c i l i i i , , A l l 

Israel s release »t a llamas |e.iiler tailed 
lo iiiicll l',ilcsliiii.iii anger nvei tus ilc,iiirl.i 
Hon III .lorilaii. (.'ritics of the move also said 
Stieik Ahmed V.issir s release was part ot a 
(leal for .loui,.ii to free Iwo Israeli agents 
held alter the atleiiiplcil killing; iif 1 (1,111.1s 

i' '•-I week. .Vleanwhii.-, I .,11 ; 
O iiii.is ai Iivisis K! iCin^ 

Sei relai v ut State Alhni;ht said the V S. j 
iM-sii l vcl ilei nlcii linu 0 A ill i , ,-c,.||,,| i.i i|;c j 

ITHi IIV.sl.Ni, ,M,\.N\ 
which iiiMiiitiirs liiisiiiess 
the iiiaiiiifiicliirini; sector 
Scpteiiiher from August's I. 
ticic , i i : (,,i(.'c AL'' 

Hculillti'ih 
:\tni(i ('.'jiitri», 

Iwpltiit tlit'O 

' i 111- C i i i i ' l i . i '• 

\ i - i t , • I I . 

. \ M : : • i l l 

1', , , H I , 

•.; MK.M-KI.D, SwH/eil 
,s shiiiiercii, .ind 

i'Vci;;ioW/i I'lic wooden 
iiated hv .VlanTifelders a 
f lOniC :' •• • I J t : (I 

doesn ' •., 
Itself 

Kesiileiils of tins sleci; 
tiliK llf Ihc I hildren s nou 
liini; piefeiied tending; ll 
vineyards to wekoiiiinj; Ih 

Hut the age of innoi eiii 
for Heiili and M,iiei,felil 
and I . • • ..- kl 
dooi, 

| } : g ' . I . I l l i i i . . . , o . c 

fliMll here, new Heidi .ittiai 
ishllig. A Hcidi [IMll Icj 
leficshiiieiit stand and I " 
(Kising full tunc ,i> Held 
Indeed, Ihc whole regie 
iiiouiit.iii'. scenery has now 

Heidil.iiid ' hy toia isiu in. 

Hfidi s i'lclional Home 
Unci reliict.iii; ,\l,iice.lc 

Ilirowiiigtheiiiseivcsiiiloil 
I '.lie, the loc ii butcher sc|i 
,\t the i .i Kv •, .laiii.ii, ,1 111 
olteis u.iv , r , i ,^ iiiKl Heidi 
pan Moll' the iii.iyor of .\I 
lleidi iiiiiseu.ii ni.iy in the i 
ll'-idi s n al liDin ' -av-



lenis win ieduce it.s mud iiuarter earnuiKs 
h> 111 • to I And Itli slock ; i | !i " h is 
dropped 11' ;n Ihe p.ist nioiitli. 

And .vesterdav. Ihings got worse The 
D.il! IS based companv s.ud it would ahati 
don an eniharrassmg pi in to move gixKts 
by ship through the l',inatna Canal a plan 
lhat was rciei led Ihis week hy its rus 
toiuers. liiste.id. in an even more remark 
.ible sten. tt agreed te hand over some of its 
business to competing railroads and to 
• l)orrow the service^ of dozens of former 
111 nagers fimii Kaslerii i iilioids to hel|i 
untangle ihe mess, 

•''he setbacks have startled indiMry 
iihserveis, who onlv i few moiilhs ago 
1 xpeeted the mt rger to go sniixitlily, espe 
: hilly because rnioii I'ai ifn had had a 
siei'ling reputation in railroading 

They thought thev could coniiuc- the 
world, " says VVilliaiii VVithiilii;, trans(ioi ' i 
tion curator ,il the Smithsonian Institution 
111 Washinuton and ,i widely recognized 
expert on railroads, Thev were counting 
on having ,i t,TeaI ,,iiccess Hut they just 
didn t plan it riKht It fell ap;;rl 

Union l'acif:c ai kiicwledges Uiat it has 
been ( aught hy siir|irisc and hiiiiibled hy 
Ihe experience Richard Davidson, its 
1 tuef executive, said in an irterview after a 
ret ent meeting with more lhan L'On angry 
chernical conip.iiiy offii lals and other ship 
pels in Houston, I never imagined in my 
wildest dreams that I d tie down here 
.i|)oloKi7.ing for our servu e ' Yesterday, a 
I'liion I'acifii siKikesman said. There s 
no denying we have severe service prob 
lenis, but we are making headway,' 

Frublems .AckndwIedKed 
The lariicrs eveiulives • oncede that 

•tiev iivereslini.iled Iheir ability to com 
liine giant rail systems operating hundreds 
of thousands of freight cars. They say the 
company s own long record of success, 
unmatched through much of the late 19,Hi)s 

1 early i;>*is, may have bred overconfi 
aence 'We are arrogant.' (ireg tlarrisun. 
t'nion Pacific s Houston superintendent, 
said last month. We lonsmer ourselves 
the best. ' 

I'nion Pacific says it still can solve its 
prohiems, perhaps within a few months 
but for now, its nierser 'voes have raised 
iPHihlint! i|uesIions about how well rail 
rii.iils can transjKirt giKKls m 'he nation s 
ever trrowing lonsiimer nuirkel For more 
lhan ,1 del ade, the industry has been on an 
unprecedented nierser binge th.il w.is sup 
posed to tive the remaining five (xiwerliil 
!,ulroads a lietter chance at lompeting 
ig,iinsl Iriiiks. which now deliver nearly 
Sll', of the nation s frei»;hl revenues Th.it 
improvemeni, in Iiirn, was siippi'sed to 
help rediii c everything from highway con 
;̂ estioii to :i]r pilliitioii to fuel consump 
• on. And consumers would gain, too l)e 

oise railroads can haul gmnh. ahoui 'in, 
I'lore I tiea;>ly than triii ks can, with much 
•! the savmc to be [lassed on to Ihe 

: i i h l u . 

Hut I'nion I'acifii s ppitilems suggest 
•'iat the r.ulroads are a long way from 
' ilfilluiK Ihis promise and that shippers 
• ven iiiav he discouraged from using them, 
rheiiiiials lompanies on the iliilf Coast 
liave been switching to iniiks whenever 
possitile heiaiise I'nion I'aiifk s delays 
have (osl Ihem an estiinaled Slou million in 
[ilaiil clo>iiigs and lost revenues 

In Waverly. Uhh , VfiM ~ I ' " - ' , im ,i 

f'li'iisi Turn In I'l ' 

SoiithiMsi \si,iii cnnencios dived 
lis distdrd bioke out iiiiioiig the re 
gtiin s ecotioiiiic leaders over Malay
sian I'ritne .Minister Mahathir's at 
tacks on the currency markets. 

i Article o> Pflgt A12) 

* * * 
A tiiliurco meeting uith Clinton 

prodiiied pledges from (lOL leaders 
that they would try to pass legislation 
to ( lit teen smoking early next year. 

I Artie IP on Page A41 
. . . 

I S Aic reached ,i leniativc atcord 
Vvilh Its pilots union Ihat would lower 
the carrier's (osts and move it a step 
( loser to executing the growth strat 
egy of (hainiian and CKO Wolf. 

I ArtK IP ,,!' PaoP A41 

. . . 
Salomon dismissed .lohn Sandel 

num. head of its global equily deriva 
lives business, making hini among the 
first casualties of Travelers' S9 billion 
purchase of the bond trading fitm. 

I Artie le on Pfloe C 11 

» . # 
Small I ompany stock funds roared 

hack 111 Ihe three months ended .Sept. 
tu. after lagging behind lng cornpany 
funds for a long stretch. 

1 A ' t i t l e on Pdoe t ?3; 

• « * 
Marriott International's plan to 

split off Its food and management 
service businesses mto a joint venture 
with Kfance's S(Klexho will reduce its 
debt burden b;- iiioie than Tf)'", 

lArtlcle on Page Bti) 

# » » 
.Markets -

SbMks: Volume 59T.SXS.140 shares. Dow 
.limes industrialsS01.i..'')0 up 70.24; transpor
tation :«".'(,'iH. up '̂ .'t h:i; utilities 2tO.M. up 
1,97 

Bonds: Lehman Brothers Treasury index 
7249 IS, up K4,41, 

( unimodlties: OH $21 O'l a barrel, off i:< 
1 t ills Dow .lones futures index U'l,'^. up 
I' is. spot index m.2V off U,11. 

Diillar U'n yen, iip'i.Mi: 1 7745 marks. 
up " "\'<l' 

irreste 1 I ! tt in IS .0 livisis if Naulus 

SiMietaiy nt Slate Mhriuhl said lln I s 
hasn t yet dei ided how it will ies(iond lo llie 
$2 billion natural aas contract signed with 
Iran by i group led tiy Krance s Total. 
Albntitil declined m an interview to sav 
whether ( I'nti'ii iiiiglit waive s.uii lions as lie 
has With .1 siniil .r law mviilving Iirnisdoiiv 
tmslliess wuh ( nil I 'Artulei'ii I'.itre A2i 

• • * 
The ipialilv nl HM(» tare varies widely 

iirosslhel' s III,areas r.iiiiiiiig from prena 
tal to tie.ii l alt.ick treatment, ai c irding to a 
report hv the industry s leading accredit.i 
lion org,itii7atiiin The Kpnip itends ine 
rejHirl to be used by medkal officials '.o 
make imppivenients. ,iiid by employers In 
seled health pl.iiis, lArtiilcon Page Bro 

. a . 

(lingo's Kabila said tn was sending 
iPKips mto Congo Ki'piiblii .liter two days of 
cpiss ttorder shelling that killed as many .is 
(1 111 Kinsh.isa Meanwhile, the U.N, is 
witlidrawmg a team sent to Congo hi investi 
tale Kwandaii refugee massai res. the se. 
ond miiiiiry Katnla succeeded in blocking 

« • » 
Louisiana Sen Mary l.andrieu wa.s uffi 

cially seated after the Senate i{ii!es panel 
V.'ed Ih 11 to drop an invesliK.iIion of her 
I. .now 19% Vll tory over (liiP ct' danger 
Woody .lenkiiis The panel said it h.id found 
iiisiiffii lent evidence of vote fraud a: d the 
iiiiliiiry s pace drew DemtKTatic ; 'itests. 

It « » 

Overseas tarms would tie in>p< ,'ted for 
possible disease causing coni.imuiants un 
der a plan Clinton is set lo anno .nc€ tiKlay. 
the AssiK i.iled Press said Those failing to 
meel si.md,lids would !>e barred fro..! ex 
IKirling to the I ' S New s.imtation guide 
lines also would he issued hir I ' S. farmers 

* « « 
.\n Alxerian .Muslim group's truce took 

effect, imt attacks blamed on Islamir mib 
lants (ontinued Three people were killed 40 
miles south of Algiers, lapping a week in 
which nearly lixj were massacred. Other 
groups continue to fight the government. 

. . . 
An .Army colonel conrun-ed with a hear 

mg offii er s recommendation Ihat Sergeant 
Major of the Army (iene McKinney be 
court niartialed on sexual misconduct 
charges, people f.inuliar wi'h the case said 
V 'I 'l ll ill I isMii iiiiW res's wilfi .'i general 

the |o( ,ii hulcher si 
\! ;hi i,i;!>v,.\ station, a I 
ofleis d.iy aihs •'".! ".l^.d 
Iian Miilii, ine mayor of ,V 
Heidi niiiseii'ii ;aay in thc 
Heidi s n al home." say; 
tha! sh- 'I .llv has a !iome 

H.I 'Ills IS in >re than 
who .i'l I hum lleidi as th 
entangled in a larger deb 
se.oThiiii. by the Swiss o" 
and how they see rhemsel 
ists sav lleidi, a symbt 
iinbleii islied huic.an virt 
comiiit ri lali/ed at all, Ot 
pp)iiiotin>! the heaitwarm 
by I liildren around the wi 
ale myitis about Switzerl 
hir debunking. 

One myth is that neiitt 
a nation that minds its 
Stories in the past year ab 
during and after World 
posed Swiss financial di 
I'had Ken h There is evi 
liankers traded in Nazi 
plundered fnim Holoi aust 
ijUered countries, NotwitI 
maiiu .nan traditions 
in mil.(HRI refugees 't tur 
thousands of others fie 
UK hiding ( hi.dren. to face 
iration camps. 

i-'or Hans Hernhard Hi 
IS a far cry fnim Heidi's i 
closely, we re not like Hi 
.Vlr Hobi. a teacher in th' 
sargans. and a member c 
serlaiio, ,1 group forme 
hoopla about Heidiland) t 
istii picture of the legion, 
we are prisoners of this o 

A .Needless Ulstraction 
Mr. Hobi and others â  

land IS in an identity 
Nazi era accusa'ions. He; 
place tm television talk sh 
cal commissions are po 
ments tu ascertain the 
Heidi right now could I 
have the country come c 
gina Schindler. a Heidi e) 
pher of .lohanna SpyTi, I 
thur There is a danget 
Heidi cliche of Swit 

rii iii, Turn In I'lup Al 
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Bî ^ Railroad Merger Quiekly Goes Awry 
t'lmliiim-tt t ' l •nil h)r^l I'lUii' 

m.ikei of pref.ilirii :iled kili hens that had 
Iiiriied to railio.ids to save nmney. says it 
has dropped I 'mon Pacifii and ttie railroad 
itldiislr.v eiilirel.v They uive us ext uses 
Thev li.ive derailments, floods, bre.ik 
downs, snow, just stuff .vmi woiililn I think 
would happen, says Armando .S.mctie/.. 
the dislrihiitioii manager "You would 
tlimk. if .1 IriK k ( an >;el throiigti. why i an t 
they." 

Moreovei, I'tuon I'aiifu s headadies 
pdse ,1 threat to ttie next great railro.id 
merger the Sin billion bre.ikiip of Conrail 
the between Norfolk Souihcrn Corp, and 
("SX Corp Once considered almost i'erl;iiii 
l(*l)e cle.ired hv the feder,il government's 
Surfaie ri,iiis(Kirtatioii Hti.iid. ttie mel ler 
is now riUsing i|iiesiions from members of 
Cungress. Iilxir unions and comniiinity 
Iwaders worried alxiiit a repeat perform 
ance. This ( reales all sorts of problems 
for CS.X anri Norfolk Southern. ' says An 
tliony Hatch, an analyst at NalWesI Seen 
rilies ("orp The future pros(M'rity of the 
entire rail industry depends on t'nion 
Pacific solvini; its service problems and 
i | i i i i k l y 

An K.norni'jus ( hallenge 
To be sure, t'nion I'.icifii faced an 

enormous challenge in trying to create a 
system witli :ti;.lHKi miles of Irack and more 
•h;in riii.lKKi freititil cars Wh.it s more, the 
1 ompanv il was hiivmg. Southern I'acifii. 
wiis the weakesi ol the major railroads; il 
suffered trom .i Kick of investment in 
lieiKht yards and loioniotives Some in 
diistrv e\e( utives. wtio jokingly called It as 

Itie Suffering Pacific." say the railroad 
I ouldn I have survived on its own over the 
long haul 

Nevertheless. I'mon Pacific officials 
hoped th.it the merger, whith tjecume 
elfeitive in Seplenihei l ! ' % . would yield 
huge rewards, not milv through major cost 
s.ivuiKs but hy increasing treieht bie;iness 
w ith more direct routes belween tlie Mid 
west and West Coast, Southern Pacific s 
major routes streti h in .i great arc from 
Portland. Ore., to Los Angeles. Hons 
ton, SI I/Oiiis and Chicago; Union Pacifii 
forms a large funnel like system, from the 
Midwest In Salt Uike C;Iv. with brain hes 
to Seattle, Oakland, Calif,, and Uis Ange 
les. Comtiining the two. I'nion Pacific 
|ironiised. would slash deliverv times as 
ii iich as '.'11' . more than enough to win new 
hiisiness 

,4ut (iimpany ofticials concede lhal 
•iiev b,idlv underestimated the number of 
. rev s and liKcniotives ihe.v woii.d need, in 
p irt. the.v relied on Ihcir past success in 
i.iiuirint' other railro.uls, Ttiose mergers 
dlowed rnioii Pat ifu to lay off great 
numbers of employees and still keep the 
':;iins riinmtui. Hut instead of adding to a 
.iiinbined work fo|i , ' of ,'I:;.IKIII. lhe com 
1 uiv offered bu.vouls lo more than Liien 
vtorkers ;il ,i liii.e when fr.':i.'lil shipments 
..ere iHniimng nationwide 

• We iiiiscalciil.ited, -.ivs Mr liaiTi 
s III. Ihe lloilslon supei iiilei.deiil ll upset 
1 I .' I.f i':|«ioiiiers • 

; iiiv ,dso cut back 

at .111 iiiiportani lailyaid near Hoiisum. 
shiftmi; tliii freight cars a day to a bigger 
hill overt.ixed KnulewiKid y.irri in llouslon 
•jii miles away The result Within a few 
weeks, the bigger yard was swamped, 
causing delays of ,is long as a month The 
yard is like a cof.'ee cup that s already too 
filled, says Kick Carlswell. a yard man 
ager al Knglewotnt ' U just overflowed " 

In a railroad, delays al a hub ran 
i|iiickly spread Ihroiiuhoiil the system 
and this one did in a tug way, By August, at 
the bc>;iiiiiiii>; of Ihe peak holiday shippini; 
se.i.soii. trains were .dre.idv tiai kuiK up hu 
miles alont the (iulf Coast Mure recently, 
the sii.irl has spread to t'limn Pacific's 
f.uillties in the Uis AngeleM hirg Beaih 
harlmr complex, where as many as '.\,W.) 
contaiiierized shipments have been piling 
up for lai k of locomotives, 

I've never seen it this bad. says 
David .McLean, director of global market 
It g for Ciri le International Inc. of San 
Krancisco. which arranges freight trans 
port.ilioii for major companies. 

Si rambling. I'mon Pacific is buying or 
leasing more than .too liKomotives. but it 
hasn't any quick solution to the backlog 

Through Its buyouts. I'nion Pacific also 
encoiiiaged an exodus of manv Southern 
I'anfic executives and managers, whom 
industry officials said were skilled at keep 
mg tlie we;.' ?r line going "They lost a lot 
of inslitutin, al knowledge, says Kd f;ni 
mett. president of the National Industrial 
Transiiorti'tion League, which represents 
atKiiit \ rail and truck customers 

What s more, the exodus aggrav.ited 
the clash of corfxirate cultures that a 
merger would he sure to provoke. Led by 
the 6 f(Hit4 in(h Mr Davids- who sur
rounded himself with enuallv im 'tsing 
siitxirdinales. t'nion Pacific runs a well 
heeled and ;iggressive r.iil operation out uf 
itsOmah.i. Neb .railhcc iiuarlers Execu 
lives iliere. ac(ustonied Io using the la'esi 
ei|iiipiiient to disp.ilch trams and rt,i:'ir 
tracks, wi're skeptical alxiut the taleni.i of 
many Southern Pacific p .-(iXv Former 
Soiiltiein I'.icifii executives say many of 
tlieir suggestions were ignored. "You an 
merging two cultures, one that had no 
money and one that had a lol oi money. " 
says Art Si hoener. iinlil this week rniiin 
Pacifie s exedilive vii e president for 
operations 

Traditions Slighted 
.Mils! merging r.ulmads. to bolster 

morale, li.ive tried hard to preset ve Ihe 
ir.idilions of their predecessors. But 
sliortiv after the aciiu'sition. I'mon Pacific 
replaced Ihe name ol a famous Southern 
I'ai ifll high speed freight tram, the .'Vlem 
phis Blue Streak, with the symbol 

l.MKLB ' islanding for Intermodal Mem 
phis to bing Beach train i. It was an 
inspirational thing.' says Fred Frailey. 
will, wrote a biKik atxnit thc Blue Streak, 
The Memphis Blue Stre.ik w.is the heart 

and .soul of the Southern Pacifii But all 
that was lost on Itie I'mon Pacific, " In 
response, a I'mon Paiific spokesman 
s.ivs That's the least of our conieins 

lysis descrilH'd as rixk txtttiim- It an 
nounced a service rei overy plan that ap 
pe;irs to mirror parts of rescue operation 
outlined hy its chief rival. Burlington 
Northern Santa KeCo, I nion Pacific said it 

\ would temporarily divert certain business, 
i including coal, grain and automobile ship 
i ments. to other railro.ids throughout the 

Westem two thirds ol the lountry, includ 
, ini; Burlington Norltiern In addition, I'n 
, ion Pacific plans to reroute trams around 

contiesled hubs and use less busy freight 
v.uds III handle more of U.S business 11 also 
s,iid II Would operatt fewer trams and lake 
|o( onioiive.s lifl Its faster trains and spread 

, them around the systein 
• Kveryone at our company is w irking 
; hard on restoring servuc to levels that will 

satisfy our customers. " Mr, Davidson said 
in a statement yesleid.iy 

'rransCanada Plans 
: To File A[)plic'ati()ns 
i For Pipeline Projects 

l i ; l w t i . i l . i l l , I 

Hy a W * i 1 M 111-1 1 J . i i MS SI St iO^ f ( e ( n i i r i ' ' 

CAUIAKY, Altwrta TransCanada 
PIpel.lnes Ltd :.aid it plans to file regula 
lorv applicat'.ms w;th the I ' S, Federal 
Knergy Regulatory Commission and Can 

; ada s National Energy Board for pipeline 
' projects that are part of its plan to build a 

natural ga.s trans|xirtaIion link between 
western Canada and the I ' S Northeast 

' All of our energies are focused on 
I moving forward oui west to east transpor 

tation link. We have made the conscious 
decision to res[Xind to the needs of the 
marketplace and to the needs of pro 

: ducers.' said Bob Reid. president ol 
IransCanada s pipeline divisior. 

The energy concern, which alreadv 
j operates Canada's largest natural gas 
I pipeline system s.iid it will apply by the 

end of .tctober for I ' S regulahiry permits 
to bulll̂  Its proposed Viking Voyageur 
pipeline Ihrough Minnesota. Wisconsin 
and northern Illinois to Chicago, and will 
seek regulatory approval m Canada for a 
new western Canadian pipeline project 
that would feed Viking Voyaguer, It also 
said It filed a preliminary r-gulatory sub 
mission in Canada for two smaller pipeline 
projects in Ontario, including one to build 
;i natural gas pipeline under l.ake Krie. 

! Kveiituallv. TransCanada hopes to 
' build or own slakes in interconnecting 

pipelines forming a complete new trans 
, continental pipeline systein stretching 
'' from Alberta to New York, However, its 
' Vikinn VoyaLjeur project, a key comixmenl 

of the overall plan, faces stiff competition 
from the rival Alliat.-e p.peline projeil 
launched by a group -if Can idian natural 
i;as prodiiters, Alliaiiie received a niajm 
IxKist in Septeniber. when Westcoast En 
ergy hu,. a Vancouver natural-gas pipe 
line and distribution concern, agreed to 
I,ike ,111 eijuity stake in the pnijei I 
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BKFORi: THK 
RFACE TRANSPORTATION BOARD 

inance Dockel No. 32760 (Sub-No. 21) 

UNION PACIFIC CORPORATION. UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

- - CONTROL AND MFRGFR — 

SOUTHFRN PACIFIC RAIL Cx)RPORATION. 
SOIITHFRN PACIFIC TRANSPORTATION COMPANY. ST. LOUIS 
SOUTHWLSTFRN RAILWAY COMPANY. SPCSL CORP. AND THE 

DLNVFR AND RIO (IRANDI: WFSTFRN RAILROAD COMPANY 

REPLV COMMENTS OE 
CvPRi s AMAX C O A L SALES CORPORATION 

AM) TVVENTVMILE COAL COMPANY 

/ 

Cyprus Aiiiax Coal Sales Corporation ("Cyprus Amax") and ils affiliate 

Twentyniile Coal Company ("Twentymile") hereby file these reply comments wilh 

the Surface Transportation Board ("Board") to correct the record in the above-

captioiied matter. These reply comments are necessitated by erroneous and 

misleading claims made by Union Pacific Corporation and Southern Pacific Raii 

Corporation ("UP/SP"") in the fifth quarterly progress report on the implementation 

of merger conditions in this proceeding, filed October 1, 1997 ("October 1 report"). 

The bulk of the October I report was given over to a discussion by the 

LiP.̂ SP of the service crisis that it is experiencing, and various steps being taken by 

the UT/SP to alleviate that crisis. At page 23 ofthe October I report, the UP/SP 

describes steps taken to reduce certain unit train movements as follows (emphasis 

added): 
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UP/SP has made the dilficult decision that it must reduce the 
number of unit train operations, particularly i-ito the congested areas 
of Texas and Southern C alifornia. und ha.s nci><)[iatecl with shippers 
the temporary serviee reditctians deserihed here. 

UP/SP is removing four unit coal trains from service between 
Colorado and .Mexico via Hagle Pass, freeing twelve locomotives and 
reducing trattic on congested lines in Texas. . . . 

The four unit coal trains remo\ed from Coloradci to Mexico service are four 

of six trains currently serving the Twentymile Coal Mine owned by Twentyniile. 

Cyprus and Twentymile are suffering severe adverse impacts from the UP/SP's 

unilateral decision to reduce service to one-third of that needed and contracted for. 

In the attached Verified Statement by Richard .1. Elston. Vice-President. 

Logistics of Cyprus Amax. Mr. Hlston describes the agreement outstanding 

between Twentymile and the UP/SP for transportation of coal from Twentymile's 

Hnergy. Colorado, mine to an export point at Hagle Pass. Texas, under Rail 

Transportation Agreement SP-C-1 .'̂ 2().S. The coal produced by Twentymile is then 

further transported in Mexico to the Carbon II generating plant owned by Comision 

Federal de HIectricidad ("CFH"'). In order to meet ils obligations to CFE. 

Twent>niile contracted foi' the L'P/SP' to move up to seven train sets in order to 

transport the necessary volume of coal fiom Colorado to the Mexican border. In 

practice, the UP/SP has been providing transportation service with six train sets. 

Contrary to UP/SP's unverified claim to the Board that it negotiated this 

reduction in service, it was a unilateral decision by UP/SP to remove four ofthe six 

train sets in service to Twentymile. Notice of the service reduction came to Cyprus 

Amax and Twentymile by letter dated September 26. 1997. As Mr. F:iston makes 

clear, at no time did any representative of Cyprus Amax or Twentymile negotiate 

with or agree with the UP/SP over the reduction in train sets. UP/SP"s unverified 

I The rail transportation contract was entered into between Twenty.nile and the Denver and 
Rio Grande Western Railroad Company and the Southern Pacific Transportation Company, and 
is nou performed by the UP/SP following the merger. 
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representations to the Board in this regard are erroneous and misleading. As Mr. 

Elston states. Cyprus Amax and Twentymile have strenuously objected to the 

arbitrary and severe reduction in the ser\ ice by UP/SP. 

The disruption in set ice lo the Twentymile Coal Mine is placing Cyprus 

Amax and Twentymile in jeopardy of losing their status as a qualified supplier to 

CFE. Cyprus .Amax and Twentymile plan in the near future to bring a petition to 

the Board for rest(^iation of this critical service. This filing, therefore, is limited 

solely to correcting the un\erified and inaccurate claims being made by UP/..-P to 

the Board. Cyprus Amax and Twentymile plan to participate in future Board 

proceedings to protect their interests and lo address the restoration of lhe service 

they ha\e contracted for. 

VVHERKEORE. Cyprus and Twentymile request that the Board take notice of 

the fact that the UP/SP reduction in service to Cyprus and Twentymile was not 

negotiated and is not acceptable to Cyprus and Twentymile. and that the record in 

the above-captioned proceeding be corrected to rellect Cyprus" and Twentymile's 

strenuous objection to the unilateral service reductions imposed by UP/SP in 

violi'tion of Rail Transporlation Contract SP-C-13205. 

Respectfully submitted. 

Morris W. Kegley. Esq. 
General Attorney 
Cyprus Amax Minerals Company 
9100 East Mineral Circle 
Englewood. Colorado 80112 

By y^^<p^LMt^ 
ncholas J. DiMichael. Esq. 

Ted P. Gerarden. Esq. 
Donelan. Cleary, Wood & Maser, P.C. 
I 100 New York Ave.. N.W., Suite 750 
Washington. D.C. 20005 
(202) 371-9500 

October 20. 1997 

AtWrne'ys for Cyprus Aitia.x Coal Sales 
Corporation and Twentytnile Coal 
Ctnnpatiy 



VERIEIED STATEMENT 

OF 

RICHARD J . ELSTON 



VERIFIED STATEMENT OF 
RICHARD J . ELSTON 

My name is Richard J Elston I am over the age of 21 years I am 

employed by Cyprus Amax Coal Sales Corporation ( Cyprus Amax') and serve 

IP the capacity of Vice President-Logistics I am respons.ole for acquiring and 

managing all transportation services for Cyprus Amax and its coal-producing 

affiliates 

I have been directly responsible for negotiating and managing the rail 

transportation services for the transporting of coal for Twentymile Coal 

Company a Cyprus Amax affiliate from Energy Colorado to Comision Federal 

de Electricidad for its Carbon II Plant near Piedras Negras Mexico 

The transportation services are provided pursuant to that certain Rail 

Transportation Agreement SP-C-15205 dated May 31 1996. by and between 

Southern Pacific Transportation Company and Twentvmile Cosi Company The 

Transportation Agreement requires that seven sets of iocomotives be provided 

for the naulage of 159 800 short tons of coal per month in 1997 but the parties 

nave been utilizing only six sets of locomotives 

Tne Union Pacific Corporation et al have filed an Applicants Third 

Quarter 1997 Progress Report Finance Docket No 32760 (Sub-No 21) with 

the Surface Transportation Boaro As pan of the Progress Report the Applicants 

set forth a Service Recovery Plan, which contained Section A Actions to 

Reduce Train Movements on UP/SP and Subsection 5 Reduce Unit Tram 

Movement Subsection 5 on page 23 contains the following 



' UP/SP has made the difficult decision that it must reduce the number of 
unit tram operations, particularly into the congested areas of Texas and 
Southern California and has negotiated with shippers the temporary 
service reductions described here (emphasis added) 

UP/SP IS removing four unit coal trains from service between Colorado 
and Mexico via Eagle Pass freeing twelve locomotives and reducing 
traffic on congested lines in Texas 

I have had discussions with UP/SP representatives concerning the status 

of the rail services in question, but at no time did I or any other Cyprus Amax 

representatives ever negotiate with or agree with UP/SP representatives 

concerning the reduction of locomotive sets from six to two Cyprus Amax or 

Twentymile Coal Company was first advised of Union Pacifies unilateral 

decision to make such a reduction m locomotive sets by a letter dated 

September 26 1997 from Mr Henry Arms, Vice President-Energy Cyprus 

Amax on behalf of Twentymile Coal Company has strenuously objected to Union 

Pacific s unilateral and arbitrary reduction of locomotive sets 



VERIFICATION 

I Richard J E'ston declare under penalty of perjury that the foregomg is 

true and correct Further I certify that I am qualified and authorized to file this 

verified statement 

Executed this _ m _ _ — day of ( y ^ 4 1997 

•f^——^ 



CERTIFICATE OF SERVICE 

I certify that I have this day served copies of the "Reply Comments of 

Cyprus Amax Coal Sales Corporation and Twentymile Coal Company"" upon all 

parties of record in this proceeding, by first class mail, postage pre-paid. 

Dated: October 20. 1997 
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DONELAN, CLEARY, WOOD & MASER, P.C. 

ATTORNEYS AND COUNSELORS AT LAW 
SUITE 750 

1100 NEW Yn^i' ,'\,i:„ut, î ,W. 
WASHINGTON D C. 20005-3934 

September IK. 1997 

Via Hand Delivery 
Office of the Secretary 
Surface Transportation Board 
Case Control Unit 
1925 K. Street. NW 
Washington. DC 20423 

lELECOPItR; iZOZ) 3 71-0900 

m\ 

Ann: STB Finanee Dt>ekei No. 32760 (Snh. No. 21) 

Dear Secretary Williams: 

Enclosed is the original and twenty-five (25) copies of the Response in 
Support ot Comments of Sierra ^^acific Power Company and Idaho Power 
Company. 

In I'ddition. the Response has been submitted on a 3.5 inch diskette which is 
orniatted lor Word Perlect 7.0. Pinally, an extra copy of the Respon.se is enclosed 

for stamping and return to our office. 

PIea.se do not hesitate to contact the undersigned if you have any questions. 

Ofltc* of the Secretary 

SFP t 8 1997 

—1 Pariot 
PubiK: Record 

ENCLOSURES 
4X9.5-021 

Sincerely, 

Thomas W. Wilcox 
Attorney for Sierra Pacific Power 
Cotnpany and Idaho Pf)wer Company 
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F I N A N C E DOCKET NO. 32760 (Sub-No. 21 

UNION PACIFIC CORPORATION I NION PACtFir RAU RAAt^-
COMPANY AND MISSOURI PAC .FrRAI^ROAD COM^̂ ^̂ ^̂ ^ 

-CONTROL AND MERGER -

KI-SPONSE IN SUPPORT OF COMMENTS 
OF 

SIERRA PACIFIC POWER COMPANY AND IDAHO POWER COMPAMV 

On September 8. 1997. Applicanis UPC, UPRR. SPT. and SSW filed a pleading styled 

••SLippicmeni lo Reply C-on,menls" in ihis proceeding (UP/SP-319,. which a.sked the Board ,o 

••uike nonce" or a irade press article, hul also asserled ihat lhe arlicle "confirms" a sta.ement 

made by Applicants ,n the.r Reply C ommenis ,n ihis proceeding iha. Sierra Pacific Power 

Company and Idaho Power Coaipanys ("SPP/IDPC", Norih Valmy Slalion is receiving coal 

from the Savage. Utah transloading facility via Ulah Raiiway-BNSF. 

SPP/IDPC are indiffereni as lo whether the Board takes notice ofthe article attached to 

UP/SP-319. uhich merely reflecis, â -V-ii imperfeclly. ihal SPP/IDPC followed through on 

rcpresenlalions made ,n the.r August 1 Comments, i However. SPP/IDPC feel constrained to 

P^n, ^ ^ . 1 ,hc article prov.des ..o support lor ihe sialemenls m e.lher Anpl.cants' Reply 

' Vorilicd Suitcincni dt JCIILTV W Mill r i ,. i i 

".ovm,. M„„c CO.; under ilic hi , l ia I 'RCBNs, ,c u, ,h Ih r ' ' ' ' ' ^ ' ' " ' ' . ' ' ' ' ' ' ' ' ' ' ' ^ ' ^ "'"'^""P'y ^•""•'idering 
level ol conipeiinun to North Valmv lo prê ne'r̂ -̂er levek' " ^'^^ ' " ' ' ^^ '^ "'^ 



Comments or the Supplement. Indeed, the article does not even mention the Savage coal 

terminal. In point of fact, the North Valmy Station has received no coal from the Savage coal 

terminal. 

Applicant.,' statements and ust of trade press articles in this manner provides further 

support to lhe suggestions of several parties in tnis oversight proceeding that appropriate sub-

proceedipgs should be instituted to take evidence as necessary to examine and remedy the issues 

presented by individual comrienters such as SPP/IDPC. 

Dated: September IS. 1997 

Respectfully submitted, 

Thomas W. Wilcox 
Jeffrey O. Moreno 
DONELAN CLEARY. WOOD 

& MASER, P C. 
11()0 New York Ave., Suite 750 
Washington. D.C. 20(K)5-3934 
(202,. 371-9500 

Counsel far Sierra Pacific Power Company 
and Idaho Power Company 
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CERTIFICATE OF SERVICE 

I hereby certify that I have on this 18th day of September, 1997, served a copy of the 

foregoing Ri:SPON.SH IN SUPPORT OF COMMENTS OF SIERRA PA IFIC POWER COMPANY AND 

IDAHO POWF:R COMPANY by first-class mail or by hand-delivery, upon all parties of record. 

nmee L. DePew 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 (Sub-No. 21) 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

- - CONTROL AND MERGER - -
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

T.R.ANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND TKE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY OVERSIGHT 

APPLICANTS' SUPPLEMENT TO REPLY COMMENTS 

App l i c a n t s UPC, UPRR, SPR, SPT and SSW ask the Board 

t o take n o t i c e of the attached document, which conrirms, as 

A p p l i c a n t s ' i n d i c a t e d at page 65 of t h e i r August 20 submission 

(UP/SP~311), t h a t SPP's North Valmy S t a t i o n i s r e c e i v i n g u n i t 

t r a i n movements from the Savage t i ansioad..ng f a c i l i t y r o u t e d 

Utali Railway-BNSF. 



R e s p e c t f u l l y submitted, 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c Corporation 
1717 Main S t r e e t 
S u i t e 5900 
Da l l a s , Texas 75201 
(214) 743-5600 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
Southern P a c i f i c T r a n s p o r t a t i o n 

Company 
1416 Dodge S t r e e t 
Omaha, Neb/^ka 68179 

02) 

RVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

Atto r n e y s f o r Union P a c i f i c 
C orporation, Union P a c i f i c 
R a i l r o a d Company, Southern 
P a c i f i c R a i l Corporation, 
Southern P a c i f i c T r a n s p o r t a t i o n 
Companv and St . Loui .q 
Southwestern Railwav Compatiy 

September 8, 1997 
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PRB...from p.l 
he added. "'They've got those two things working against them." 

"Demand is known and production is going up," agreed a power marketer. "There 
won't be much change." This source drew his conclusion after eyeing bids for '98 
coal. "Producers are bidding like it's gonna be real flat," he said. Predicting that 
8,800 Btu/lb. coal will stay near $3.90/ton and 8,450 Btu/lb. coal will sell in the 
S2.75-2.85/ton range, this source claimed the higher-Btu coal will do "nothing 
spectacular" next year while the lower-Bni product will stay "real loose." 

But demand could increase for ;mother reason, explamed a second utility exec. Gas prices 
are sky-high, he said, which may pash utilities to bum more coal. "There'll be an 
increase in utility coiji,jmption [of coal] if gps pnces stay the same," the source said. 
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Market Briefs 

Sierra Paci f ic , IP Take 
First BNSF Shipment 

Though coal-buying took a back seat while 
Sierra Pacific Power Co. and Idaho 
Power Co. (IP) hammered out rail 
agR-ements for their jointly-owned North 
Valmy plant, the utilities were finally able 
to ink a few coal deals late last month. As 
this issue was going to press, the utility's 
first shipment of coal on the Burlington 
Northem & Santa Fe Railway (BNSF) 
had already been unloaded. 

The utilities purchased 340,000 tons 
off their May solicitation for coal out of 
Utah's Uinta Basin (CMB 7/28/97, p.2; 
6/30/97. p,2; 6/2/97, p.3). The coal will 
be sourced from four different mines, with 
the tonnage divided "pretty even y" amoiig 
Commonwealth Coal Co.'f Horizon 
mine, the Co-op Mining Co. mine and 

Andalex Resources' Genwal and Tower 
Comple'-. mines, said a utility exec. The 
contracts also include options to purchase 
up to 450,000 tons. 

Asked to comment on pricing, one 
'official said bids were in-line with CMB's 
best estimate spot pnce of Sn.̂ 'O/ton for 
coal out of Utah's Uinta Basin, 

Coal from Genwal, ilie Tower 
Complex and Horizon will be shipped on 
BNSF, while ccal from the Co-op mine 
will be shipped on Union Pacific 
Railroad (UP). Delivery of the Genwal 
and Tower Complex coals began last 
week, while deliveries of the other coals 
will be phased in in October. 

The Humbolt County, Nev.- plant 
continues to take the minimum volume 
— 60,000 tons/month — on its long-term 
contract with Canyon Fuels' SUFCO 
mine via UP. That contract runs through 
June 2003. 

«> 1 9 9 7 F ie lds ton Pub l i ca t ions , inc. (2021 7 7 S ^ i l 2 t O C O A L M A R K E T S B U L L E T I N • S e p t e m b e r 1 , 1 9 9 7 

Reproduction in any form is illegal and punistiable by fines up to $50,000 per violation 



CERTIFICATE OF SERVICE 

I , Michael L. Rosenthal, c e r t i f y t h a t , on t h i s 8 th 

day of September, 1997, I caused a copy of the f o r e g o i n g 

document t o be served by f i r s t - c l a s s m a i l , postage pr e p a i d , or 

by a more e x p e d i t i o u s manner of d e l i v e r y on a l l p a r t i e s of 

r e c o r d i n Finance Docket No. 32760 (Sub-No. 21 ) , and on 

D i r e c t o r of Operations 
A n t i t r u s t D i v i s i o n 
S u i t e 500 
Department of J u s t i c e 
Washington, D.C. 2LI530 

Premerg r N o t i f i c a t i o n O f f i c e 
Bureau of Competition 
Room 3 03 
Federal Trade Commission 
Washington, D.C. 20580 

Michael L. Rosentha] 
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F Mark Hansen 
624 North 300 West, Suite 200 
Sa'. Lake City, Utah 84103 
P̂ one.• (801) 533-2700 
Tax; (801) 533-2736 

Carl E. Kingston 
3212 South State Street 
Salt Lake City, Utah 84115 
Phone: (801) 486-1458 
Fax: (801)487-3971 

Attorneys for Railco, Inc. 

UP's "Applicant's Reply to Comments", pages 54-57, addresses Railco's 
oversight proceeding irp • '' ' ' '^''^^ ^"^o s comments in this 

y~:::y-^'-''------'-y 
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P ;ico's comments did not "simply repeat the position the Board previously considered and 

rejected. " An examination of the record shows Railco's comments address a number of proven 

anticompetitive effects the Board did not previously consider, not just on Railco alone, but also on 

Utah Railway and BNSF, producers and buyers of Utaii coal, and the Utah coal market in general, 

Railco's conmients are clearly timely. 

Just as clearly, the merger condition relating to the Sa.age loadout has been shown by 

experience to be ineffective in addressing the anticompetitive concems for which it was imposed. 

The condition has not assisted either Utah Railway or BNSF in competing for shipping rights to 

Utah coal. UP's reply does not dispute Railco's facts, and does not deny that the condition's actual 

impact in breaking UP's stranglehold over the Utah coal shipping market has been negligible. 

UP mischaracterizes Railco's comments, by simplistically arguing Railco contends "adding 

competition at Savage decreases competition." While the general purpose of the Utah Railway 

agreement may have been to foster competition between UP and Utah Railway, the method chosen, 

giving Savage a monopoly over loading rights to Utah Railway shipments, had the actual effect to 

reduce competition between Railco and Savage, with the ultimate effect of UP taking from Utah 

Railway on one hand what UP was claiming to give wit'a the other. 

The past year's expcience indicates that what flie condition does is merely create an illusion 

of competition while in substance destroying competi tion that had previously existed. The condition 

has not been shown, either by experience or expecf.ations, to actually benefit producers, consumers 

and competition as UP argues. There is no evidence that Savage's newly granted monopoly over 

part of the Utah coai transloading business has stimulated competition. The fact there has been no 

competition i > speak of is evidence competition has not been stimulated, and that UP's claim to new 

competition is at best wishful thinking on ils part, and is at worst a prevarication. 

UP's statement that "Railco is fiiHy capable of competing for the loading of coal from Utah 

mines" is another fiction. The statement is true only if UP has the shipping contract. If Utah 

Railway (or BNSF) should actually succeed in obtaining a shipping contract for central Utah coal, 

- 2 -



R-\ilco is no longer able to compete for the loading of that coal as it could have previously. UP's 

statement it "has every interest in encouraging area producers to truck their coal to Railco ..." 

amounts to an admission UP intends, uot to compete, but to do everything in its power to continue 

its monopoly and exclude BNSF and Utah Railway from the market. That is hardly the fostering 

of competition. UP's position is myopic, even ironic, in light of the iact UP's own long term 

interest is best served by stimulating rather thar angling competition between Railco and Savage, 

which would lower overall loading rates fo tah coal, ultimately resulting in two stronger, 

healthier transloading facilities, greater competition between Utah coal and other coal markets, and 

a larger Utah coal shipping pie for UP to share in. 

UP still has given no good faith, rational reason to keep Railco and Savage from competing 

for Utah Railway's loading business. One might ask why UP is so adamant in ending competition 

which previously existed between two transloading facilities, virmally sitting in each other's laps 

on the same short spur, which do not themselves compete with UP. The obvious and inevitable 

effect, if not the ac.aal purpose, of UP's efforts to block competition between Railco and Savage 

is to cripple Utah Railway's supposed newly granted right to compete with UP, and to give the 

appearance of competition whiie denying the substance. Tne Board's responsibility is to safeguard 

against such anticompetitive effects of the merger. Railco respectfully submits the Board can best 

discharge that responsibility by restoring the competition that existed between Railco and Savage 

before the merger. 

<2m^' DATED thisgX /day of August, 1997. 

2341p.011 
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CERTIFICATE OF SERVICE 

I certify on August<^ / , 1997 an original plus 26 copies of the above RAILCO, INC.'S 
RESPONSE TO UNION PACIFIC'S REPLY TO COMMENTS, together with a 3.5-inch diskette 
containing files of the same document formatted for WordPerfect 7.0 and ASCII, was served by 
certified mail, postage prepaid, to : 

Office of the Secretary 
Case Control Un 
ATTN: STB Finance Docket No. 32760 (Sub-No. 
Surface Transportation Board 
1925 K Street, N.W. 
Washington. D.C. 20423-0001 

21) 

and a copy was served by first class mail to each of the following: 

Honorable Robert Beneit 
United State.s Senate 
Washington, DC 20510 

Honorable On in G. Hatch 
United States Senate 
Washington, DC 20510 

Honorable Christopher B. Cannon 
U.S. House of Representatives 
Washington, DC 20515 

Honorable Merrill Cook 
U.S. House of Representatives 
Wa.shington, DC 20515 

Honorable James V. Hansen 
U.S. House of Representatives 
Washington, DC 20515 

Honorable Michael O. î .->vitt 
.Attn: Robin L. Riggs 
210 State Capitol 
Sah Lake City. UT84II4 

Richard A. Allen 
Zuckert, Scout, Rasenberger 
888 17th Street NW, Ste 600 
Washington, DC 20515-3001 

Janice G. Barber 
Michael E. Roper 
Burlington Northern Santa Fe Corp. 
3017 Lou Menk Drive 
fort Worth. TX 76131-2830 

James L. Belcher 
P.O. Box 431 
200 South Wilcox Drive 
King.sport, TN 37662 

Martin W. Barcovici 
Keller & Jleckman 
1001 0 Street NW, Ste 500 W 
Washington, DC 20001 

Michael D. Billiel 
Antitrust Div., U.S. Dept. of Justice 
325 Seventh Street NW, Ste 500 
Washington, DC 20530 

Thomas B. Campbell, Jr. 
P.O. Box 3272 
Houston, rX 77253 

Paul D. Coleman 
Honpel Mayer & Coleman 
100 Connecticut Ave. NW, Ste 400 
Washington. DC 20036-5302 

Steve M. Coulter 
Exxon Company USA 
P.O. Box 4692 
Houston, TX 77210-4692 

Paul M. Donovan 
Laroe, Winn el al. 
3506 Idaho Ave. NW 
Washington, DC 20016 

James V. Dolan 
L̂aw Department 
Union Pacific Railroad Co. 
1416 Dodge Street 
Omaha, NE 68179 

Kelvin J. Dowd 
Slover & L.oftus 
1224 17th Street NW 
Washington, DC 20036 

Robert K. Dreiiing 
Kansas City Southern Rwy Co. 
114 West l l lh Street 
Kansas City, MO 64105 

Georgette M. Dugas 
Supreme Rice Mill Inc. 
P.O. Box 490 
Crowley, LA 70527 

Craig Elkins 
Brownsville Dav Dist Lessee Assoc 
P.O. Box 5808 
Brownsville, TX 78523 

Daniel R. Elliott III 
United Transportation Union 
14600 Detroit Av.-. 
Cleveland, OH 44107 

Richard J. E!ston 
Cyprus Amax Coal Sales Corp. 
9100 East Mineral Circle 
Englewood, CO 80112 

Michael P. Ferro 
Millenium Petrochemicals, Inc. 
11500 Northlake Drive 
Cinciiinatti, OH 45249 

Rebecca Fisher 
Assistant Attorney General 
P.O. Box 12548 
Austin, TX 78711-2548 

Roben K. Glynn 
Hoisington Chamber of Commerce 
123 North Main Street 
Hoisington, KS 67544-2594 

Andrew P. Goldstein 
McCarthy, Sweeney et al. 
1750 Pennsylvania Ave. 
Washington, DC 20006 

Edward D. Greenberg 
Galland, Kharasch, Morse & GarHnkle 
1054 Tliirty-First Street NW 
Washington, DC 20007-4492 

James S. Hanson 
2020 Dow Center 
Midland, MI 48674 

Claudia L. Howells 
Oregon Dept. of Transportation 
MilfCreek Office Bodg. 
555 13th Street NE 
Salem, OR 97310 

Barry Johnson, Sr. Engineer 
Southwestern Public Service Co. 
P.O. Box 1261 
Amarillo, TX 79170 

Erika Z. Jones 
Mayer, Brown & Platt 
2000 Pennsylvania Ave NW, Ste 6500 
Washington. DC 20006 

Terrence D. Jones 
Keller & Heckman 
1001 G Street NW, Ste 500 W. 
Washington, DC 20001 

Carl E. Kingston 
3212 South State Street 
Salt Uke City. UF 84115 
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Paul H. Lamboley 
Oppenhiemer Wolff & Donnelly 
1020 19th Street NW, Suite 400 
Washington, DC 20036 

John P. Larue 
Pert of Corpus Christi 
P.O. Box 1541 
222 Power Street 
Corpus Christi, TX 78403 

John H. Leseur 
Slover & Loftus 
1224 17th Street NW 
Washington, DC 20036 

C. Michael Loftus 
Slover & lx)ftus 
1224 17th Strep.t NW 
Washington, l»C 20036 

Wrennie Love 
1601 W. LBJ Fieeway 
Dalla.',, TX 75214 

Patricia A. Lynch 
City Attorney 
Reno City Hall 
490 South City Street 
Reno, NV 89501 

Gordon P. MacDougall 
1025 Connecticut Ave NW, Ste 410 
Washington, DC 20036 

Michael F. McBride 
LeBoeuf Lamb Greene & Macrae, LLP 
1875 Connecticut Ave NW, Sie 1200 
Washington, DC 20009 

Charles E. McHugh 
Manager, Transportation Procurement 
International Paper Co. 
6400 Poplar Ave. 
Memphis, TN 38197 

Norman G. Manley 
Andover City Hall 
909 North Andover Road 
Andover, KS f7002 

C. A. Mennell, President 
Lackland Western RR Co. 
31 Oak Terrace 
Webster Grove. MO 63119 

Chri.stopher Mills 
Slover & Loftus 
1224 17th Street NW 
Washington, DC 20036 

Jeffrey R. Moreland 
Richard E. Weicher 
Sidney L. Strickland. Jr. 
Burlington Northern Santa Fe Corp. 
1700 East Golf Road 
Schaumburg, IL 60-173 

William A. Mullins 
Troutman Sanders LLP 
1300 I Street NW, Ste 500 East 
Washington, DC 20005-3314 

John Will Ongman 
Pep )er Hamilton Scheetz 
130 I Nineteenth Street NW 
Wa.shington, DC 20036-1685 

Monica J. PaIko 
Bracewell & Patterson 
2000 K Street NW, Ste 500 
Washington, DC 20006 

Joseph R. Pomponio 
Federal Railroad Administration 
400 7th Street SW, RCC-20 
Washington, DC 20590 

Burunda Prince-Jones 
Rohm and Hass Co. 
Independence Mall West 
Philadelphia, PA 19106-2399 

Larry R. Pniden 
Trans. Comm. Untl. Union 
3 Research Place 
Rockville, MD 20850 

James T. Quinn 
California Public Utilities Comm'n 
505 Van Ness Ave. 
San Francisco, CA 94103-3298 

Louise A. Rinn 
Union Pacific RR Co. 
1416 Dodge Street, Room 830 
Omaha, NE 68179 

Arvid E. Roach II 
CovinL;ton & Burling 
P.O. Box 7566 
1201 Pennsylvania Ave. NW 
Washington, DC 20044-7566 

Thomas E. Schick 
Chemical Manuf Assoc, 
1300 Wilson Blvd. 
Arlington. VA 22209 

Kenneth £. Siegel 
American Trucking Assoc. 
2200 Mill Road 
Alexamlria, VA 22314-4677 

Richard G. Slattery 
Amtrak 
60 Massachusetts Ave. NE 
Washington, DC 20002 

Paul Samuel Smith 
U.S. Dept of Transportation 
400 7th Street SW, Room 4102 C-30 
Washington. DC 20590 

Mike Spahis 
Fina Oil & Chemical Co. 
P.O. Box 2159 
Dallas, TX 75221 

Charles A. Spitulnik 
Hopkins & Sutter 
888 16th St-«t NW 
Washington, DC 20006 

Eileen S. Stommes 
Director, T & M Division 
Agricultural Mktg. Service, USDA 
Washington, DC 20090-6456 

Scott N. Stone 
Patton Boggs LLP 
2550 M Street NW, 7th Floor 
Washington, DC 20037-1346 

Junior Strecker, Chairman 
Mountain Plains Communities 
& Shippers Coalition 
123 North Main Street 
Hoisington. KS 67544 

Eric W. Tibbetts 
P.O. Box 3766 
1301 McKinney Street 
Houston, TX 77253 

Donald Thomas 
Occidential Chemical Corp. 
Order Fulfillment 
5005 LBJ Freeway, 3rd Floor 
Dallas, TX 75380-9050 

Kobert P. Vom Eigen 
Hopkins and Sutter 
888 16th Street NW, Ste 700 
Washington, DC 20006 

Carl W. Von Bernuty 
Richard I . Ressler 
Union Pacific Corporation 
Martin Tower 
Eighth and Eaton Avenues 
Bethlehem, PA 18018 

Terry J. Voss, V.P. 
AG Processing, Inc. 
P.O Box 2047 
Omaha, NE 68103-2047 

Charles H. White, JR. 
Galland, Kharasch & Garfinkle, P.C. 
1054 Thirty-First Street NW 
Washington, DC 20007-4492 

William W. Whitehurst, Jr. 
W. W. Whithurse & Associates, Inc. 
12421 Happy Hollow Road 
Cockeysvtlle, MD 21030-1711 

Thomas W. Wilcox 
Frederic L. Wood 
I>onelan, Cleary, Wood & Maser, P.C. 
1100 New York Ave. NW, Ste 750 
Washington, DC 20005-3934 

Robert A. Wimbish 
Rea. Cross & Auchincloss 
1920 N Street NW, Ste 420 
Washington, DC 20036 
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UP/SP-311 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 (Sub-No. 21) 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

CONTROL AND MERGER 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILRCAD COMPANY -- OVERSIGHT 

APPLICANTS' REPLY TO COMMENTS 

Applicants UPC, UPRR, SPR, SPT and SSŴ ^ submit t h i s 

reply to the comments f i l e d on or about August 1 i n t h i s 

proceeding, as well as USDA's comments, f i l e d August 15. 

INTRODUCTION TiND SUMMARY 

The comments o f f e r no reason f o r the Board to a l t e r 

i t s conclusions that the merger, as conditioned, i s pro-

competitive, and that no additional competitive conditions, 

beyond those imposed i n the merger approval decision and 

subsequent c l a r i f y i n g decisions, are warranted. While i t 

remains early, i t i s not, as some commentators suggest, too 

early to ar r i v e at the f i r m conclusion that merger 

implement?'tion i s going well and the conditions are working as 

intended. 

i'' Acronyms used herein are the same as those i n Appendix B 
of Decision No. 44. On January 1, 1997, Applicant MPRR merged 
i n t o Applicant UPRR. On June 30, 1997, Applicants DRGW and 
SPCSL also merged i n t o Applicant UPRR. 
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Applicants' showing, i n t h e i r July 1 report, that 

competition i s stronger and the competitive conditions are 

e f f e c t i v e i s not impeached by any of the comments. No 

commentator even addresses key parts of that showing. For 

example, no commentator denies the m u l t i p l e dimensions of 

stronger competition that are r e s u l t i n g from the merger, as 

outlined i n Applicants' July 1 report, including new single-

l i n e service, shorter routes, improved equipment supply, lower 

costs, and reduced switch fees.2'' UP/SP-303, pp. 65-77, & 

related Confidential Appendices.-^ No commentator questions 

2/ The NIT League reports that i n response t o a survey, some 
shippers indicated that UP/SP had not kept i t s commitment t o 
reduce switch fees. NITL-2, Survey, p. 6, Question G.I. I n 
faot, the question asked i n the NIT League's survey was 
misleading. Applicants' commitment -- which UP/SP s t r i c t l y 
abided by -- was to reduce to $150/car ($130/car i n the case 
of BNSF) a l l SP switch fees that were above thac l e v e l , as 
well as to set switch fees charged to BNSF at " 2 - t o - l " points 
at $130/car. The NIT League question i n c o r r e c t l y stated that 
a l l switch fees of both UP and SP were to be reduced. 

^' Intermouncain Power Agency ("IPA") does argue that i t has 
not benefitted competitively, but IPA's complaint i s not w e l l 
taken. The merger did not reduce competition f o r r a i l 
transportation to IPA's UP-exclusive plant. See, e.g., 
Decision No. 44, served Aug. 12, 1996, pp. 187-88, 191, 192. 
IPA concedes as much: i t acknowledges (IPA-3, p. 5) that i t s 
"concerns are not d i r e c t l y related to the competitive 
questions at issue i n t h i s proceeding." In 1984, IPA entered 
i n t o long-term r a i l contracts w i t h DRGW and UP for the 
i n t e r l i n e movement of coal to the Lynndyl plant that do not 
expire u n t i l w ell a f t e r the year 2000. There i s no basis f o r 
IPA's complaint (IPA-3, p. 4) that UP/SP has not renegotiated 
these contracts. UP/SP cannot be fau l t e d f o r standing py the 
agreed terms of a contract. But at the same time, even before 
i t s contracts expire, IPA w i l l benefit from dealing w i t h a 
single r a i l r o a d on a s i n g l e - l i n e movement, i n l i e u of the pre
merger SP-UP j o i n t - l i n e movement. For example, before the 

(continued...) 
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the clear proof of BNSF's success, as seen i n hundreds of 

concrete examples, i n mounting competitive operations, 

capturing substantial business, and causing UP/SP to reduce 

rates and improve service compared t o the pre-'^erger l e v e l s 

established by competition between UP and SP. UP/SP-303, pp. 

78-107, & related Confidential Appendices. And no commentator 

takes issue with Applicants' showing of the clear absence of 

any competitive harm to the categories of t r a f f i c , such as "3-

to-2" t r a f f i c , as to which the Board concluded that conditions 

were not warranted. UP/SP-303, pp. 113-21, & rel a t e d 

Confidential Appendices. No one suggests the Board was wrong 

to approve the merger, or that the conditions the Board 

imposed are not fundamentally sound. 

Instead, the comments f o r the most part deal w i t h 

whether adjustments should be made to the conditions at the 

margin, and wich how to structure the oversight process 

i t s e l f . We show i n Part I of t h i s reply that the s p e c i f i c 

issues raised i n the comments as to the scope of the 

conditions either are being addressed by the pa r t i e s without a 

need f o r Board intervention, or do not merit any adjustment t o 

( . - . continued) 
merger, SP and UP had consistent d i f f i c u l t y i n resolving which 
r a i l r o a d would provide the power f o r t r a i n s moving to and from 
Lynndyl. Uncertainties over locomotive power caused delays i n 
cycle time and the pick-up of empty cars at IPA's car re p a i r 
shop i n Spring-Mle, and led to disruptions i n coal loading 
schedules. The merger w i l l allow c e n t r a l i z e d management of 
locomotive power cn both UP and SP l i n e s . 
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the conditions that have been imposed. As regards the 

oversight process, we suggest that the present process has 

provided a sound model f o r continuing overs.vght. Applicants 

and BNSF should be required, on a quarterly basis, t o update 

the various charts and aggregate data that they submitted i n 

t h e i r July 1 reports and to advise the Board and the part i e s 

of any s i g n i f i c a n t developments and material disputes. 

Reports thoroughly reviewing merger and condition 

implementation, such as were submitted on July 1, should be 

required annually. The Board should resolve the requests f o r 

r e l i e f that are now pending before i t -- and of course, 

par t i e s can always seek addit i o n a l r e l i e f at any time, subject 

t o the Board's normal rules and the rulings i n the merger case 

-- but no cause has been shown f o r any fur t h e r proceedings at 

t h i s time. 

Part I I of t h i s reply addresses i n more depth the 

operating problems that c u r r e n t l y face the merged system, 

which ar^ the focus of many of the comments. Applicants 

acknowledged these problems i n t h e i r July 1 report, and 

out l i n e d steps that are being taken to deal wi t h them pending 

the only complete solution -- which i s f u l l implementation of 

the merger. Part I I provides much more d e t a i l about the steps 

that are being taken to achieve immediate improvements i n 

service while the longer-term process of implementing the 

merger goes forward. 
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Finally, i n Part I I I , Applicants respond to the 

comments of the UTU regarding t h e i r compliance w i t h the New 

York Dock conditions and t h e i r agreements .vith r a i l labor. 

I . COMPETITION ISSUES 

In t h i s Part, we reply t o the portions of the 

comments that address competition issues. F i r s t , we reply to 

i,ho few comments that address BNSF's effectiveness as a 

competitor u t i l i z i n g the r i g h t s i t received as conditions t o 

the merger. Second, we reply t o the assorted arguments that 

are advanced i n the comments i n favor of expansions i n the 

scope of BNSF's r i g h t s . Third, we reply to three other 

miscellaneous arguments about conditions: Railco's renewal of 

i t s request that Utah Railway's r i g h t s be broadened; Sierra 

Pacific Power/Idaho Power's renewal of t h e i r request f o r 

trackage r i g h t s , f o r a r a i l r o a d of t h e i r choice, from t h e i r 

power plant at Valmy, Nevada, to a l l SP-served coal mines i n 

Colorado and Utah; and Tex Mex's renewal of i t s argument f o r 

broader access to shippers i n Houston. F i n a l l y , we reply t o 

the suggestions of various commentators as to the oversight 

process i t s e l f , as regards com.petition. 

A, BNSF's Effectiveness 

The central issue in this oversight proceeding i s 

BNSF's effectiveness as a competitor using the trackage rights 

and other rights i t received as conditions to the merger. The 

record on that issue i s clear. Not one of the 28 parties that 
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submitted comments took any issue with the d e t a i l e d showings 

i n the July 1 reports cf both the Applicants and BNSF as to 

BNSF's vigorous and e f f e c t i v e competition. 

• Both the Applicants and BNSF presented 

extensive data about the growth i n BNSF t r a f f i c volumes. 

Those volumes continued to grow i n June and July: BNSF 

operated 468 through trackage r i g h t s t r a i n s i n July, carrying 

over 21,500 cars and nearly 1.6 m i l l i o n gross tons of f r e i g h t , 

as compared to 392 t r a i n s , 17,800 cars and 1.4 m i l l i o n gross 

tons i n May.!/ m August BNSF announced f u r t h e r major 

increases i n Central Corridor service, as discussed below. 

• Applicants also presented l i t e r a l l y hundreds of 

examples of s i g n i f i c a n t t r a f f i c movementij that had been 

captured by BNSF using i t s new r i g h t s , or as to which UP/SP 

had improved rates or servicr i n response to strong 

competition from BNSF. Those examples provide the clearest 

possible proof of BNSF's competitiveness -- they render 

academic a l l the debates during the merger case about BNSF's 

a b i l i t y to mount e f f e c t i v e service over the trackage r i g h t s 

Applicants stand by their BNSF volume Hat-a ,,UA^U 
somewhat higher than the data submitted BSS?' Tht 
principal causes of the differences appeal to be BNSF's 
inadvertent omission of grain trains and of one of U s recrular 
sytTibol trains in the Houston-New Orleans corrido? T L ^ ! ^ i 
appear to have been smaller differences in t£e Sly tSat ?raln« 
ana cars were counted. m addition, BNSF's June figSjes in 
I t s July 1 report wwre cut off well nrinr- i-u. I 5 f t 
month. But whether Applicants' or B S ' S data L f u s e d im 
indisputable that BNSF's service has reached the Lve ! s ' 
necessary to be ful l y competitive. levels 



routes and to compete e f f e c t i v e l y under the r e n t a l and other 

terms established i n the settlement agreement. No commentator 

addressed those examples at a l l . 

The few s p e c i f i c arguments about BNSF's 

effectiveness i n the coraments are r e a d i l y refuted: 

1. KCS' "Market Share" Test 

One commentator and only one -- KCS -- argues that 

the test of BNSF's effectiveness should be whether i t i s 

handling the same volumes of t r a f f i c i n the major corridors 

where i t received trackage r i g h t s that SP handled p r i o r to the 

merger. KCS-2, p. 11. KCS then builds on t h i s false premise 

a proposal that i f BNSF does not reach t h i s l e v e l of t r a f f i c 

i n three years, l i n e d i v e s t i t u r e s should be compelled. I d . . 

pp. 11-13. 

KCS' premise i s obviously wrong. As Applicants' 

demonstrated during the merger case, a large part of the 

t r a f f i c that SP handled on the lines whex-e BNSF received 

trackage r i g h t s was not " 2 - t o - l " t r a f f i c . See, e.g.. UP/SP-

230, pp. 234, 246. That t r a f f i c f e l l i n the " 1 - t o - l " 

category, the "3-to-2" category, or other non-"2-to-l" 

categoriee. The BNSF r i g h t s were never intended t o give BNSF 

access to i'P's " 1 - t o - l " or "3-to-2" t r a f f i c , and the Board 

s p e c i f i c a l l y rejected arguments by KCS and others that the 

merger would adversely a f f e c t such t r a f f i c . 
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KCS' "market share" t e s t i s also wrong because the 

purpose of the BNSF conditions -- l i k e any competitive 

condition -- i s to provide the re c i p i e n t a f a i r opportunitv t o 

compete, not a guaranteed outcome. The l a t t e r smacks of 

market d i v i s i o n rather than competition. As Applicants said 

i n t h e i r July 1 report, they w i l l f i g h t f o r every competitive 

carload with BNSF -- and the Board would surely not want i t 

?ny other way. I f UP/SP gains t r a f f i c by o f f e r i n g b e t t e r 

rates and service under the goad of BNSF competition, shippers 

benefit j u s t as surely as i f BNSF gains the t r a f f i c . 

At base, KCS' "market share" standard i s nothing but 

an e f f o r t to reargue, by i n d i r e c t i o n , the d i v e s t i t u r e issue 

that i t argued and l o s t i n the merger case. Applicants 

showed, and the Board agreed, that d i v e s t i t u r e was 

u n j u s t i f i e d , and would have devastating e f f e c t s on the 

benefits of the merger. UP/SP-230, pp. 230-55; Decision No. 

44, pp. 157-64. KCS does not even t r y to o f f e r any new 

reasons f o r a d i f f e r e n t outcome now, and i t s "market share" 

te s t should be rejected.-' 

^' KCS also asserts, i n support of i t s continued pursuit of 
d i v e s t i t u r e , that because BNSF has elected to work wit h 
I l l i n o i f o Central at Memphis rather than use i t s trackage 
r i g h t s between Memphis and St. Louis, " 2 - t o - l " shippers on the 
Memphis-Jt. Louis segment have been deprived of competition. 
KCS-2, pp. 13-14. This i s incorrect. The only " 2 - t o - l " 
shippers on t h i s segment are a handful at Paragould, Arkansas, 
and Lex :er, Missouri. Tbe " 2 - t o - l " shippers at those points 
are opei.. • o BNSF via haulage to and from Pine B l u f f , and BNSF 
has i n fa^'t moved t r a f f i c to and from Paragould v i a haulage. 
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2. Central Corridor Volumes 

A few commentators suggest that BNSF volumes i n the 

Central Corridor may not be high enough f o r e f f e c t i v e 

competition. See CPUC Comments, pp. 3-S; NITL-2, pp. 3-4; ^m^KKm 

SPP-2, pp. 7-8. Even the data that were available at the time 

of the July 1 reports were t o the contrary. As of May, BNSF 

was operating near-daily t r a i n service i n each d i r e c t i o n 

between Denver and Salt Lake City, and 3-day-a-week service i n 

each d i r e c t i o n between Salt Lake City and Northern C a l i f o r n i a . 

There were already scores of concrete examples of BNSF's 

effectiveness i n competing f o r Central Corridor business, 

including Utah grain, metals, petroleum products and 

intermodal t r a f f i c , Nevada b a r i t e s . Northern C a l i f o r n i a food 

products, and much more. UP/SP-304, Conf. App. B. 

But any possible issue i n t h i s regard was eliminated 

when, e f f e c t i v e July 14, BNSF i n s t i t u t e d seven-day-a-week 

service across the e n t i r e Central Corridor. This step 

coincided with BNSF's purchase of the Bieber-Keddie l i n e and 

commencement of new service i n the 1-5 Corridor, which 

provides a d d i t i o n a l t r a f f i c flows f o r BNSF's Central Corridor 

r i g h t s as well.^' I t also coincided w i t h BNSF's cut-over to a 

single computer system to replace the separate BN and Santa Fe 

In a July 28 press release, BNSF said that 1-5 volumes 
were exceeding i t s expectations. 
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systems, which w i l l g r e a t l y f a c i l i t a t e BNSF's use of i t s UP/SP 

r i g h t s , 

BNSF's Central Corridor trackage r i g h t s volumes 

almost doubled from 176,777 gross tons on 76 through t r a i n s i n 

May to 320,849 gross tons on 126 through t r a i n s i n July. In 

addition to i t s regular d a i l y t r a i n service, BNSF i s operating 

u n i t t r a i n s of coal, wheat and steel over i t s Central Corridor 

r i g h t s . 

i n the two weeks following the July 14 changes (July 

15 to July 28), BNSF's new d a i l y service resulted i n 28 

Central Corridor through f r e i g h t t r a i n s west of Salt Lake Cit y 

where BNSF volumes had i n i t i a l l y been l i g h t e s t -- averaging 

well over 4,000 gross tons per t r a i n . This compared t o a 

t o t a l of 28 t r a i n s , averaging only 2,000 gross tons per t r a i n , 

i n the e n t i r e month of May. BNSF's d a i l y crains v/est of Salt 

Lake City are now averaging some 50 cars per t r a i n , which i s a 

substantial t r a i n size i n Western mountain t e r r i t o r y . 

BNSF continues t o b u i l d Central Corridor volumes, 

handling, for example, u n i t t r a i n s of st e e l c o i l s between 

Indiana and Northern C a l i f o r n i a ; food products shipments from 

Iowa to Central C a l i f o r n i a ; and metals, paper products and 

plas t i c s between the Midwest and the San Francisco Bay Area. 

BNSF has also begun t o move u n i t t r a i n s of coal from Wild Cat, 

Utah, to Chicago i n i n t e r l i n e service with Utah Railway, w i t h 

interchange at Grand Junction, Colorado, gee Coal Outlook. 
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Aug. 11, 1997, p. 6. BNSF also has advised that i t w i l l 

s h o r t l y begin unit t r a i n coal movements i n i n t e r l i n e service 

with Utah Railway from the transloading f a c i l i t y at Savage, 

Utah, to the Sierra Pacific Power/Idaho Power North Valmy 

plant i n Nevada, using the Central Corridor trackage r i g l i t s . 

Furthermore, BNSF formally n o t i f i e d UP/SP on August 

15 that i t w i l l increase i t s Central Corridor trackage r i g h t s 

volumes by one additional t r a i n d a i l y i n each d i r e c t i o n west 

of Salt Lake City, e f f e c t i v e September 1, and i t has already 

i n s t i t u t e d two additional t r a i n s per week operating between 

Klamath Falls, Oregon, and Provo, Utah, entering the Central 

Corridor trackage r i g h t s at Keddie, C a l i f o r n i a . And BNSF 

plans another step forward on September 9, when i t w i l l begin 

to use i t s own crews between Denver and Salt Lake City. 

Thus, less than a year f o l l o w i n g the Board's 

decision approving the merger and imposing BNSF's r i g h t s , BNSF 

has mounted a very substantial Central Corridor operation 

which i s f u l l y competitive with UP/SP.-' 

CPUC also eays that "BNSF appears to have made l i t t l e use 
of i t s right to run intermodal trains in the Central 
Corridor." Comments, p. 5. In fact, BNSF quickly established 
intermodal service at Salt Lake City, and now handles 
substantial Salt Lake City intermodal volumes on a daily 
basis. Applicants never projected that BNSF would use i t s 
Central Corridor rights to operate any appreciable volume of 
intermodal t r a f f i c between points east of Denver and the Bay 
Area. Such transcontinental intermodal t r a f f i c i s well suited 
to BNSF's own Chicago-California mainline. But the 
f l e x i b i l i t y that BNSF gained from the Central Corridor 
trackage rights to route certain bulk and carload t r a f f i c over 

(continued...) 
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3. USDA 

USDA suggests that BNSF has not used i t s trackage 

r i g h t s t o compete vigorously f o r grain t r a f f i c . Comments, p. 

4. In fact , as Applicants' July 1 report l a i d out i n d e t a i l , 

BNSF has been extremely i ^ f f e c t i v e i n using the r i g h t s t o 

compete for grain movements. BNSF has used i t s traci^age 

r i g h t s to handle large volumes of grain to Mexico, C a l i f o r n i a , 

Utah, Gulf ports, and Arkansas feeders. BNSF's vigorous 

competition has also caused UP/SP to reduce rates and improve 

service and equipment supply i n these markets. UP/SP 

systemwide grain rates are down since the merger.-' See 

UP/SP-303, p. 121; UP/SP-304, Conf. Apps. B, C, E. The 

competitive benefits of the merger and the competitive 

conditions for grain shippers were s p e c i f i c a l l y attested to i n 

- ' ( . . . continued) 
UP/SP's l i n e s i s enhancing i t s a b i l i t y to provide r e l i a b l e , 
hi'^h-speed Midwest-California intermodal service over i t s own 
l i n e r In i t s July 14 press release announcing i t s new d a i l y 
ser^ . i o n the Central Corridor, BNSF said that "some 
merchandise flows w i l l be rerouted to ease congestion and open 
s l o t s f o r other t r a f f i c on the South Corridor." 

s' Ignoring the s i g n i f i c a n t grain rate decreases that have 
been brought about by competition between BNSF, using i t s 
trackage r i g h t s , and UP/SP, USDA suggests that an increase i n 
cer t a i n UP/SP and BNSF t a r i f f rates e f f e c t i v e September 1 may 
indicate c o l l u s i o n between the two rail r o a d s . Comments, p. 4. 
There i s absolutely no collusion -letween these competitors i n 
se t t i n g grain rates or otherwise. The t a r i f f s to which USDA 
refers provided f o r temporary rate decreases, a common 
phenomenon i n the grain transportation marketplace, i n which 
demand f o r transportation varies on a c y c l i c a l basis. The 
fact that UP/SP matched BNSF's rate reductions i n order t o 
remain cor.ipetitive does not suggest any collusion, and there 
was none. 
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the v e r i f i e d statements of Albert City Elevator, West Bend 

Elevator Company, and Zacky Farms submitted w i t h Applicants 

July 1 report, and no grain shipper has submitted any contrary 

evidence. USDA disregards a l l these f a c t s , and instead r e l i e s 

on vague hearsay reports of an "apparent lack of vigorous 

competition" between UP/SP and BNSF, Comments, p. 4. Such 

reports are simply not correct. 

USDA also states that Tex Mex received only haulage 

r i g h t s as a merger condition, and suggests that trackage 

r i g h t s may be needed to preserve e f f e c t i v e competition f o r 

(ixport grain. Comments, pp. 5-5. In f a c t , Tex Mex received 

trackage r i g h t s , not haulage r i g h t s , and i t has used those 

r i g h t s to increase i t s volumes of grain and other t r a f f i c 

moving via Laredo. UP/SP-303, pp. 108-12. 

As c l e a r l y shown i n Applicants' July 1 report -- and 

the o r i g i n a l merger record (UP/SP-23, Peterson, pp. 113-15; 

UP/SP-231, Peterson, pp. 227-33) the UP/SP merger 

increased, rather than decreased, competition f o r grai n 

t r a f f i c , and USDA of f e r s no evidence to the contrary. The 

Board found USDA's competitive concerns "misplaced" i n i t s 

decision approving the merger (Decision No. 44, p. 131), and 

USDA presents nothing new to a l t a r that conclusion. 

USDA also offers generalized complaints about the 

car ordering and multi-car loading policies of a l l Class I 

railroads, and asks that the Board "exercise i t s powers to 
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require Class I railr o a d s improve the l e v e l of service t o 

[smaller a g r i c u l t u r a l ] shippers and to the short l i n e 

r a i l r o a d s to which they connect." Comments, p. 12. Whatever 

the merits of these complaints -- and they have been very 

extensively debated f o r years -- they p l a i n l y do not r e l a t e t o 

any ef f e c t of the UP/SP merger, as USDA concedes, and thus 

they should not be addressed i n t h i s proceeding. 

4. In t e r n a t i o n a l Paper 

International Paper ("IP") argues that BNSF has been 

an i n e f f e c t i v e competitor f o r i t s " 2 - t o - l " business.-' While 

acknowledging that i t has awarded substantial " 2 - t o - l " t r a t f i c 

t o BNSF, IP complains p a r t i c u l a r l y about BNSF's alleged 

f a i l u r e to supply as much equipment as IP desired. IP-19, pp. 

7-8 . 

Applicants are not p r i v y to the d e t a i l s of BNSF's 

car supply to t h i s shipper. Nonetheless, Applicants would 

r e s p e c t f u l l y suggest that the arguments of t h i s implacable 

opponent of the merger should be viewed s k e p t i c a l l y . 

F i r s t , i t i s very clear that BNSF i s competing 

e f f e c t i v e l v f o r " 2 - t o - l " business i n the Houston-Memphis 

co r r i d o r , including large volumes of paper products o r i g i n a t e d 

by a major competitor to IP located on the L i t t l e Rock & 

'̂ A number of the comments contain praise for BNSF's 
competitiveness -- for example, the shipper questionnaires 
attached to CMTA's f i l i n g . The arguments of the one other "2-
to-1" shipper to question BNSF's competitiveness, Sierra 
Pacific Power/Idaho Power, are addressed below. 
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Western Railroad, large volumes of chemicals o r i g i n a t i n g at 

Longview, Texas, and large volumes of grain bound to Pine 

Blu. among a v a r i e t y of other t r a f f i c movements. See UP/SP-

304, Conf. App. B. 

Second, BNSF handles large volumes of paper and 

a l l i e d products nationwide (some 150,000 carloads per year, 

according to AAR data), and has a large f l e e t of boxcars 

suitable for t h i s t r a f f i c , as well as access to foreign cars, 

Railbox cars, customer-owned cars and leased cars suitable f o r 

paper loading. 

Third, BNSF i s a strong competitor against UP/SP f o r 

paper products at many locations, capturing, f o r example, an 

equal or greater than equal share of the business at many 

paper m i l l s where the two railroads compete, including the 

Inland m i l l s at Evadale and Mulford, Texas, the Longview Fibre 

m i l l at Longview, Washington, the Potlatch m i l l at Lev/iston, 

Idaho, and the Gaylord Container m i l l at Antioch, C a l i f o r n i a . 

In addition, BNSF works successfully w i t h IP to handle 

business to and from other IP f a c i l i t i e s , such as t r a f f i c from 

IP's Texarkana and Mansfield, Louisiana, m i l l s to destinations 

i n C a l i f o r n i a . 

Whatever start-up problems BNSF may have had in 

serving IP's "2-to-l" f a c i l i t i e s (and i t i s notable that the 

focus of IP's complaints i s on the early period of trackage 

rights operations), Applicants have no doubt that BNSF, with 
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i t s incentives to move IP's Arkansas t r a f f i c not only to 

Memphis but to Birmingham, Alabama, and other points on the 

BNSF system throughout the West, w i l l be an equally formidable 

competitor f or IP's business at the Pine B l u f f and Camden 

m i l l s . 

B. The Scope of the BNSF Conditions 

The main thrusc of the comments, insofar as they 

address competitive issues, i s to advance a v a r i e t y of 

proposals to expand the BNSF conditions. Applicants address 

each of those proposals i n d i v i d u a l l y below, and show that none 

of them are j u s t i f i e d . At the outset. Applicants wish t o 

stress the importance of s e t t l i n g , to the extent reasonably 

possible, the scope of BNSF's conditions, so that a l l 

concerned can dir e c t t h e i r energies to the f u l l and e f f i c i e n t 

development and u t i l i z a t i o n of those r i g h t s w i t h i n t h e i r 

defined parameters, rather than c o n t i n u a l l y rearguing what the 

scope of the r i g h t s should be. Many of the proposals 

discussed below seek to r e l i t i g a t e matters f u l l y l i t i g a t e d i n 

the merger case; others seek to expand BNSF's r i g h t s i n ways 

that are c l e a r l y u n j u s t i f i e d under the p r i n c i p l e s of 

preserving competition that lay at the heart of the Board's 

decision approving the merger. Applicants submit that the 

Board should f i n d that BNSF i s successfully providing strong 

competition under i t s e x i s t i n g r i g h t s ; that no case has been 

made f o r any fundamental change i n the scope of those r i g h t s ; 
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and t h a t the p a r t i e s ' energies should now be d i r e c t e d toward 

the f u l l e x e rcise of the r i g h t s t h a t BNSF has receiv e d , r a t h e r 

than seeking t o change them. 

1. Contract Reopener C o n d i t i o n 

I n i t s J u l y 1 and August 1 submissions, BNSF argues 

t h a t the Board should e l i m i n a t e Guideline No. 9 t o the 

c o n t r a c t m o d i f i c a t i o n c o n d i t i o n , which allows A p p l i c a n t s the 

o p t i o n t o release the e n t i r e volume under c o n t r a c t i f a "2-to-

1" shipper e l e c t s t o take advantage of the Board's c o n t r a c t 

m o d i f i c a t i o n c o n d i t i o n . BNSF-PR-4, p. 14, &. Rickershauser, 

pp. 20-23; BNSE'-l, p. 14; see Decision No. 57, served Nov. 20, 

1996, p. 12. Several commentators support t h i s request. See 

CMA-2/SPI-3, pp. 6-10; FINA-1, pp. 3, 10; TM-2, pp. 6-7; NITL-

2, pp. 3-4.^' 

1^' Although the NIT League s t a t e s t h a t "some respondents" t o 
i t s survey i n d i c a t e d t h a t G u i d e l i n e No. 9 "has been an 
impediment t o u t i l i z a t i o n of the c o n t r a c t reopener c o n d i t i o n " 
(NITL-2, p. 3 ) , the survey q u e s t i o n t o which NIT League r e f e r s 
asks o n l y whether the "ten g u i d e l i n e s adopted by the STB f o r 
implementation o f the c o n t r a c t m o d i f i c a t i o n c o n d i c i o n 
f a c i l i t a t e d the process of seeking and/or o b t a i n i n g 
m o d i f i c a t i o n " of " 2 - t o - l " c o n t r a c t s , and the NIT League 
reproduces o n l y a s i n g l e remark t h a t expresses d i s s a t i s f a c t i o n 
v;ith G u i d e l i n e No. 9. NITL-2, Survey, p. 5, Question D.3. 
The NIT League says t h a t 25 respondents opined t h a t the t e n 
g u i d e l i n e s were not h e l p f u l ; y e t o n l y 22 of the 56 shippers 
answering the q u e s t i o n n a i r e were even " 2 - t o - l " shippers. I d . , 
p. 4, Question C.l. 

The NIT League also a s s e r t s (NITL-2, p. 5) that 
Applicants did not provide " 2 - t o - l " shippers with s u f f i c i e n t 
notice of t h e i r r i g h t to obtain a modification of t h e i r 
e x i s t i n g contracts. This i s f l a t l y wrong, and i s disproven by 
the survey on which the NIT League bases i t s assertion. The 

(continued...) 
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Neither BNSF nor any other party o f f e r s any evidence 

that Guideline No. 9 has had any appreciable e f f e c t on BNSF 

t r a f f i c volumes. As noted i n our July 1 report, only a t i n y 

handful of shippers have even inquired whether contracts would 

be terminated pursuant to Guideline No. 9 i f business was 

diverted to BNSF. UP/SP-303, p. 86. 

Guideline No. 9 was thoroughly b r i e f e d and 

considered, and no party o f f e r s a sound basis f o r 

reconsidering i t . The only new argument -- CMA/SPI's 

suggestion that the Board lacks s t a t u t o r y a u t h o r i t y t o 

override shippers' contract r i g h t s (CMA-2/SPI-3, pp. 9-10) --

i s c l e a r l y without merit. The contract modification condition 

gives a shipper ca option -- one wi t h p a r t i c u l a r terms and 

conditions associated with i t -- to d i v e r t c o n t r a c t u a l l y -

—'(...continued) 
NIT League bases i t s claim on the fact t h a t , when i t s R a i l 
Transportation Committee members ware asked whether Applicants 
had provided notice that they had a r i g h t to obtain a contract 
modification, 22 answered "yes" and 34 answered "no." NITL-2, 
Survey, p. 5, Question D.I. In concluding that t h i s answer 
demonstrates a "surprising lack of notice," the NIT League 
ignores the fact that only 22 of survey respondents were "2-
to - 1 " shippers i n the f i r s t place. What the NIT League's 
survey r e a l l y demonstrates i s that Applicants f u l l y complied 
wit h the Board's d i r e c t i v e (Decision No. 57, served Nov. 20, 
1996, p. 13) that they inform " 2 - t o - l " shippers of t h e i r 
contract modification r i g h t s . I n f a c t . Applicants sent "2-to-
1" shippers three separate l e t t e r s describing t h e i r contract 
modification r i g h t s . See UP/SP-280, Shattuck V.S., pp. 1-2 
(two l e t t e r s sent to each shipper, the f i r s t on September 6, 
the second on September 19); UP/SP-290, pp. 4-5 ( a l l a ffected 
customers provided w i t h copy of Decision No. 57 and guidelines 
f o r asking UP/SP whether a contract would be terminated i n 
l e t t e r November 25) . 
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committed t r a f f i c to BNSF. But the shipper i s always free to 

enforce i n i t s e n t i r e t y the o r i g i n a l contract. Thus, no 

infringement of shipper contract r i g h t s i s involved. 

Not s u r p r i s i n g l y , BNSF does not even mention the 

principle that led the Board to adopt Guideline No. 9 -- the 

gross unfai: ess to UP/SP of holding i t to expensive 

contractual rate and service commitments i f i t i s deprived of 

the t r a f f i c volumes that economically j u s t i f i e d those 

commitments. As the Board explained: 

"This contract termination option i s , we thin k , 
essential to the protection of UP/SP's own 
interests, given the way we have structured the 
contract modification condition. . . . UP/SP could 
easily be l e f t with a fractured loss-generating 
half-contract that neither UP nor SP would ever have 
negotiated." 

Decision No. 57, p. 12. This holding i s c l e a r l y correct, and 

neither BNSF nor any of i t s supporters has offered any reason 

f o r changing i t . 

BNSF and i t s supporters also ignore the main reason 

why more use has not been made of the contract modification 

condition: the vast majority of "2 to-1" contracts in 

existence at the time of the merger have already expired or 

w i l l expire in just a few short months. As Applicants' 

witnesses Peterson and Gray explained, of a l l the "2-to-l" 

contracts in place at the time of the merger involving volumes 

of more than 100 cars/year, fully 94% w i l l have expired by the 

end of this year. UP/SP-231, Peterson, p. 194; UP/SP-231, 
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Gray, p. 43. It is not surprisino ̂ h=>^ ^u-
uxprismg that shippers would choose 

not to renegotiate contracts that were about to expire -

p a r t i c u l a r l y contracts they had negotiated under the 

competitive conditions that existed before the merger As 

these contracts have come up f o r renewal, BNSF has been able 

^o bid on 100% or the business, and, as Applicants have 

demonstrated, shippers have enjoyed the benefits of t h i s 

competition. See_ UP/SP-304, Conf. Apps. B, C. 

The Board recognized that the contract reopener 

condition provided shippers with a w i n d f a l l . Decision No. 57, 

p. 6. The Board nonetheless expanded the condition to be 

certa i n that BNSF could successfully mount immediate 

competitive operations over i t s trackage r i g h t s l i n e s . 

Decision No. 44, p. i46. There can be no question that BNSF 

MM done so. A l l the evidence i n t h i s proceeding - including 

BNSF'S own evidence - demonstrates that BNSF i s providing 

f u l l y competitive service over i t s trackage r i g h t s l i n e s . ^ / 

BNSF says that the contract modification condition "has 

Moreover, BNSF's reauest <-hat-
so that i t can secure mo?^?^:,;? ^"^^^^^'^e No. 9 be alt e r e d 
great deal of suspicion in n "" • ^ ^ ^ ^ ^ d wi t h a 
Board q u e s t i o n ^ SOS'BNSF S i v l n ' i t r r e S ; ^^'/^P' the 
July 1996 meraer- i ^^^^^ ̂ ^s representations at the 
wer^ s u f ? i c K ? r t o p I r S ? tKT''?5-'^^'^ ' ^ t r a f f i c densities 
q u a l i t y service, " c^SJS then a f t e t " t L ° n '"^H^" '° 
the contract modification cSAd?Mnn ? f u r t h e r exrancjed 
open up even more contJSSt vSfun^^ ; ^"^^^^^ that i t neecTTTS 
I t i s now clear from a l l ̂ f ? i . ^ ° compete effectively." 
to more than enouah V^.ffT: ^hat BNSF has access 
operations. "^rartic to mount f u l l y competitive 
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generated l i t t l e a d d i t i o n a l t r a f f i c f o r BNSF," BNSF-PR-4, p. 

11, but makes no attempt to show that access to such 

incremental contractual business as i t might gain i f Guideline 

No. 9 were rescinded would be of even marginal sicjniticance t o 

BNSF's competitiveness. In act, CMA and SPI e x p l i c i t l y argue 

that the impact would be minimal. CMA-2/SPI-3, p. 9. 

BNSF also argued i n i t s July 1 report that the 

contract reopener condition should be extended t o shippers i n 

the Lake Charles area to which BNSF gained access as a 

condition of the merger. BNSF-PR-4, Rickershauser, p. 24; see 

also CMA-2/SPI-3, pp. 12-13; KCS-2, p. 6. Applicants have 

responded to t h i s argument i n t h e i r reply (UP/SP-308) t o the 

separate p e t i t i o n of Montell (MONT-13). B r i e f l y , i t i s clear 

that the contract reopener condition does not, and should not, 

apply to these shippers. They are not " 2 - t o - l " shippers, and 

there has been no showing tnat BNSF needs immediate access to 

t h e i r contractually-committed t r a f f i c i n order to m.ount 

e f f e c t i v e competition. To the contrary, BNSF i s operating 

multiple d a i l y t r a i n s a'-ross southern Louisiana, and i s 

c l e a r l y a highly e f f e c t i v e competitor i n t h i s area, as i n the 

Houston-Memphis corridor and the other corridors where i t has 

trackage r i g h t s . — ' 

For the same reason, the Board should r e j e c t DOT'S 
passing suggestion that shippers at " 2 - t o - l " points that were 
served p r i o r to the merger by only one of the merging 
ra i l r o a d s should be opened to BNSF. DOT-1, p. 6. DOT 

(continued...) 
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2. D e f i n i t i v e L i s t of " 2 - t o - l " Shippers 

BNSF complains that the pa r t i e s have not ar r i v e d at 

a d e f i n i t i v e l i s t of 100% of the " 2 - t o - l " shipper f a c i l i t i e s 

that i t i s e n t i t l e d to serve. BNSF suggests, as a remedy f o r 

t h i s supposed problem, establishing a presumption, which UP/SP 

would have the burden of a f f i r m a t i v e l y disproving, that any 

shipper at a " 2 - t o - l " point was served by both UP and SP 

before the merger, and thus i s open to BNSF. BNSF-PR-4, p. 7, 

& Rickershauser, pp. 9-11; BNSF-1, pp. 11-13, 20.i^' Other 

commentators, accepting at face value BNSF's claims that t h i s 

i s a s i g n i f i c a n t problem and has impeded BNSF's a b i l i t y t o 

compece for "2-to-l'- business, support BNSF's arguments. 

E.g.. CMA-2/SPI-3, p. 13; FINA-1, pp. 7, 11. 

^' (...continued) 
conducts no analysis of the adequacy of BNSF's present t r a f f i c 
volumes to support f u l l y competitive service, but simply 
o f f e r s the unsupported suggestion that BNSF's lack of access 
to non-"2-to-l" shippers "may undermine BNSF's a b i l i t y t o 
develop the t r a f f i c base necessary to be an e f f e c t i v e 
competitor." IcL. (emphasis added). The actual facts, 
contained i n the July 1 reports of Applicants and BNSF and 
updated here, show that BNSF has already developed that 
t r a f f i c base. Exclusively-served shippers at " 2 - t o - l " points 
did not lose r a i l competition (except i n d i r e c t competition i n 
such forms as transloading, which i s separately preser ed 
through other merger conditions) , and DOT presents no 
j u s t i f i c a t i o n f o r adding to t h e i r competitive options. 

i^' BNSF also complained i n i t s July 1 report that i t had not 
received from Applicants a l i s t i t had requested of a l l 
transloading f a c i l i t i e s at " 2 - t o - l " points. BNSF-PR-4, 
Rickershauser, pp. 11-12. Applicants supplied t h i s l i s t on 
July 10, though BNSF did not mention the fa c t i n i t s August 1 
f i l i n g . The process of compiling the l i s t was costly and 
labor-intensive, and Applicants furnished i t ab soon as i t 
could be completed. 
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In f a c t , t h i s supposed issue i s a "red herring." 

Most of the shipper f a c i l i t i e s at " 2 - t o - l " points are not "2-

to-1 " -- they did not have service from both UP and SP pric>r 

to the merger. UP/SP-231, Peterson, p. 37. As Applicants' 

witness Peterson t e s t i f i e d at length at his deposition (e.g., 

Dep., Feb. 5, 1996, pp. 73-76, 78-80, & Feb. 6, 1996, pp. 215-

17), beginning as soon as the merger was f i r s t agreed upon, 

s t a f f of the Applicants, under Mr. Peterson's d i r e c t i o n , spent 

extraordinary amounts of time and e f f o r t to i d e n t i f y a l l "2-

to- 1 " shipp- f a c i l i t i e s . This involved the review of such 

sources as .switching t a r i f f s and j o i n t f a c i l i t y agreements. 

I t was complicated by the f a c t that both UP and SP had a l l but 

completely eliminated f i e l d o f f i c e s and agents, so that 

primary reliance had to be placed on documentary sources. 

After the merger was approved, an i n i t i a l l i s t i n g of 

" 2 - t o - l " shipper f a c i l i t i e s was provided to BNSF. There has 

been an ongoing process of minor refinements to t h i s l i s t . I n 

a very few instances, BNSF has presented requests to c l a r i f y 

whether a p a r t i c u l a r f a c i l i t y , not on the l i s t , was i n fact 

" 2 - t o - l " so that BNSF could handle a s p e c i f i c t r a f f i c 

movement. In those instances, UP/SP has responded w i t h 

a l a c r i t y . There have been v i r t u a l l y no unresolvable disputes 

about these matters, once the facts were l a i d out.—' I t i s 

i i ' For example, on July 18, BNSF inquired as to the "2-to-l" 
status of two f a c i l i t i e s in Nevada, indicating that a customer 

(continued...) 
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absolutely not true that BNSF's a b i l i t y t o compete f o r actual 

t r a f f i c movements has been impeded by t h i s process. 

The l i s t to which BNSF refers of some 250 unresolved 

shipper f a c i l i t i e s i s a very d i f f e r e n t matter. BNSF assembled 

t h i s l i s t i n large part by ftcouring obsolete UP and SP 

switching t a r i f f s going back f o r decades and compiling every 

shipper f a c i l i t y i n any such document, BNSF then tendered 

t h i s compilation to Applicants without doing any research of 

i t s own to determine whether the f a c i l i t i e s s t i l l existed,—' 

and demanded a prompt response as t o whether the l i s t e d 

f a c i l i t i e s were current " 2 - t o - l " f a c i l i t i e s . Rather than 

r e j e c t i n g t h i s demand out of hand, as would have been quite 

reasonable. Applicants undertook the massive research task of 

checking every entry against such sources as UP and SP 

customer records, business d i r e c t o r i e s , telephone books. Dun & 

Bradstreet, and the Internet, and following up wi t h telephone 

—'(...continued) 
had an immediate desire to ship via BNSF t o those f a c i l i t i e s . 
On the same day, UP/SP confirmed the " 2 - t o - l " status of the 
two f a c i l i t i e s . S i m i l a r l y , i n i t s f i r s t progress report i n 
October 1996, BNSF questioned vhether Intermod Industries at 
Ortega, C a l i f o r n i a , had i n c o r r e c t l y been l e f t o f f the " 2 - t o - l " 
l i s t (BNSF Progress Report & Operating Plan, Oct. 1, 1996, 
Brown, pp. 8-9), and a shipper to t h i s s i t e wrote to 
Applicants s h o r t l y thereafter r a i s i n g the same question. 
Applicants immediately investigated and found thac a j o i n t 
f a c i l i t y agreement did give SP the r i g h t to serve t h i s UP 
industry. Applicants wrote to the shipper and BNSF and 
advised that the industry was a " 2 - t o - l " f a c i l i t y . 

i^' The additional request to which BNSF refer s (BNSF-1, p. 
11 n.2) simply l i s t e d many of the same f a c i l i t i e s again, 
without providing any new information. 
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in q u i r i e s . Applicants were able to confirm that the vast 

majority of the l i s t e d shipper f a c i l i t i e s no longer existed at 

the time of the merger. Another several dozen had already 

been on Applicants' l i s t . Fewer than 50 were added to the 

l i s t i n g of " 2 - t o - l " f a c i l i t i e s -- and fewer than 20 of these 

have moved a single carload of r a i l t r a f f i c t h i s year. 

There i s c l e a r l y no j u s t i f i c a t i o n f o r turning t h i s 

heroic e f f o r t at cooperation against the Applicants, and 

presuming that -- unless UP/SP can s a t i s f y the inherently very 

d i f f i c u l t burden of proving a negative -- the many hundreds of 

ron-"2-to-l" f a c i l i t i e s at " 2 - t o - l " points are " 2 - t o - l " and 

open to BNSF service. The process of i d e n t i f y i n g " 2 - t o - l " 

f a c i l i t i e s has worked w e l l , and there i s no reason why the 

parties should not be l e f t to continue to work i t out between 

themselves, with genuine disputes, i f any, subject to 

resolution by the Board. There i s no j u s t i f i c a t i o n f or 

adopting any false presumptions or applying any a r t i f i c i a l 

burdens of proof on Applicants. 

For several reasons, there may never be a 100%-

perfect "2-to-l" f a c i l i t y l i s t , and such a perfect and 

comprehensive l i s t i s simply not necessary. F i r s t , such a 

l i s t i s a moving target -- shipper f a c i l i t i e s are built or 

shut down from time to time; ownership of shipper f a c i l i t i e s 

changes; shipper names change. I t i s thus d i f f i c i i t to keep 

any l i s t i n g perfectly up-to-date. Second, among th 
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of " 2 - t o - l " f a c i l i t i e s are a l l shipper f a c i l i t i e s located on 

" 2 - t o - l " shortlines and substantial stretches of UP/SP j o i n t 

track where UP and SP both had the r i g h t t o provide f u l l l o c a l 

service before the merger, such as the "paired track" i n 

Nevada and the El Paso-Sierra Blanca l i n e . Preparing a 

d e f i n i t i v e inventory of every shipper f a c i l i t y i n a l l these 

areas would be extremely burdensome, and i s unnecessary since 

a l l present and future shippers at these geographic locations 

are by d e f i n i t i o n " 2 - t o - l . " Third, since the d e f i n i t i o n ot 

" 2 - t o - l " includes any e x i s t i n g f a c i l i t y that had d i r e c t access 

at the time of the merger to both UP and SP, whether or not i t 

had shipped via e i t h e r r a i l r o a d f o r many years or ever, i t i s 

very d i f f i c u l t -- and of l i t t l e or no p r a c t i c a l value -- t o 

catalogue these f a c i l i t i e s exhaustively wi t h 100% perf e c t i o n . 

A l l s i g n i f i c a n t " 2 - t o - l " shipper f a c i l i t i e s were 

long ago idenr-ifio'^ a-j agreed upon. The ongoing refinement 

of thc l i s t i n g should continae, and Applicants pledge t h e i r 

continued cooperation i n that regard. But t h i s i s not an 

issue of any m a t e r i a l i t y to BNSF's competitiveness, or that 

c a l l s f o r radical remedies. 

3. D e f i n i t i o n of "New F a c i l i t v " 

The merger conditions, as expanded by the Board in 

Decision No. 44, permit BNSF to serve any new f a c i l i t y 

(including nev/ transloading f a c i l i t i e s ) located anywhere on 

the lines ovar which BNSF received trackage rights. (As 
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discussed f u r t h e r i n the next subpart, BNSF also has the r i g h t 

to serve e x i s t i n g transloading f a c i l i t i e s at " 2 - t o - l " points.) 

Applicants have been working w i t h BNSF to ar r i v e at a formal 

w r i t t e n protocol to f a c i l i t a t e the exercise of t h i s conditioi:. 

On one issue -- the d e f i n i t i o n of "new f a c i l i t y " -- the 

parties appear to have reached impasse, and t h i s i s the only 

issue that i s holding up completion of the protocol. 

In i t s July 1 and August 1 submissions, BNSF asks 

that the Board resolve t h i s dispute. BNSF-PR-4, p. 12, & 

Rickershauser, p. 24; BNSF-1, pp. 13, 20. Various other 

commentators, while not s p e c i f i c a l l y addressing BNSF's 

proposed d e f i n i t i o n , endorse BNSF's request that the Board 

c l a r i f y t h i s matter. CMA-2/SPI-3, p. 6; DOT-1, pp. 6-7; MPI-

2, pp. 3, 8. Save f o r a single case involving R.R. Donnelley 

which i s the subject of a separate p e t i t i o n recently f i l e d by 

Donnelley and BNSF,—' Applicants are unaware of any concrete 

instance i n which t h i s dispute has been of p r a c t i c a l 

s i g n i f i c a n c e . — ' Nonetheless, Applicants agree that i t would 

be desirable f o r the issue to be resolved by the Board.—' 

^' BNSF-8]/RRD-1. Applicants w i l l be replying to t h i s 
p e t i t i o n on or before the due date of August 28. 

^' Applicants thus sharply dispute the unsubstantiated 
suggestions of some commentators that t h i s dispute has 
affected BNSF's a b i l i t y to compete, E,g,, MPI-2, p. 8, 

Applicants reserve the r i g h t to i n s i s t on the a r b i t r a t i o n 
of future disputes a r i s i n g i n connection with the BNSF 
settlement agreement, as provided f o r i n the agreement. I n 

(continued,,.) 
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BNSF argues that the Board should hold that, while 

"new f a c i l i t y " "does not include expansions of or additions to 

ex i s t i n g f a c i l i t i e s , " i t "does include (1) vacant or e x i s t i n g 

rail-served f a c i l i t i e s that undergo a change of ownership or 

lessee and (a) change the product shipped from or received at 

the f a c i l i t y , or (b) have not shipped or received by r a i l f o r 

at least 12 months p r i o r to the resumption or proposed 

resumption of r a i l service; (2) e x i s t i n g f a c i l i t i v 2 S 

constructing trackage f o r accessing r a i l service f o r the f i r s t 

time; and (3) newly constructed r a i l - s e r v e d f a c i l i t i e s . " 

BNSF-1, pp. 13-14 n.3. 

Applicants submit that "new" means "new," and only 

the t h i r d item i n BNSF's proposed d e f i n i t i o n i s 

appropriate.—' The mere fact that an "ex i s t i n g " f a c i l i t y 

changes i t s owner or lessee, and e i t h e r changes the commodity 

shipped or received or undergoes a hiatus i n using r a i l 

service, p l a i n l y does not make i t a new f a c i l i t y . Nor i s an 

—'(,..continued) 
t h i s mstar.-ce, however, and especially i n l i g h t of the Board's 
role i n broadening t h i s condition. Applicants waive any claim 
to arbit.'-ation, and are happy t o have the Board resolve the 
matter. 

—/ BNSF discloses i n i t s f i l i n g that Applicants offered to 
compromise t h i s matter by including the second item i n BNSF's 
proposed d e f i n i t i o n as well ..'3 the t h i r d . Applicants made 
t h i s proposal solely by way of seeking a compromise agreement. 
Since the parties have been unable t o reach agreement, 
Applicants submit that only the t h i r d item i n BNSF's proposed 
d e f i n i t i o n i s j u s t i f i e d as a matter of p l a i n meaning and the 
governing competitive p r i n c i p l e s . 
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"exist i n g " f a c i l i t y located on a r a i l l i n e which commences 

r a i l service a new f a c i l i t y . ^ ' (Nor - - t o respond b r i e f l y to 

tho theo'»-y advanced i n the p e t i t i o n recently f i l e d by BNSF and 

R.R. Donnelley but not r e f l e c t e d i n BNSF's proposed d e f i n i t i o n 

i n BNSF-1 -- i s an e x i s t i n g r a i l - s e r v e d f a c i l i t y that s h i f t s 

from a non-transloading use to a transloading use a new 

f a c i l i t y , ) 

There i s a p a r t i c u l a r irony to BNSF's arguments, 

since at " 2 - t o - l " points BNSF and i t s supporters have instead 

labored to expand the d e f i n i t i o n of exi s t i n g f a c i l i t i e s . I n 

response to CMA's concerns. Applicants agreed, i n t h e i r 

settlement with CMA, to expand as widely as possible the 

concept of an e x i s t i n g shipper f a c i l i t y at a " 2 - t o - l " point 

that was open as of the time of the merger to both UP and SP. 

A f a c i l i t y would be included whether i t was active or 

in a c t i v e ; regardless of any changes of f a c i l i t y ownership or 

commodity shipped; and even i f i t had not used UP or SP r a i l 

service f o r many years, or ever, so long as i t had access to 

both at the time of the merger. BNSF, i n i t s arguments about 

the d e f i n i t i v e " 2 - t o - l " shipper l i s t , i s continuing t o pursue 

^' I f a f a c i l i t y i s located at a distance from a UP/SP l i n e 
over which BNSF has trackage r i g h t s , and a new r a i l l i n e i s 
b u i l t to connect i t to the BNSF-servod l i n e , i t f a l l s outside 
the new f a c i l i t y condition f o r a d i f f e r e n t reason: i t i s not 
located "on" (Decision No. 44, pp. 124, 146) the BNSF-served 
l i n e at a l l . To tr e a t such a s i t u a t i o n as a "new f a c i l i t y " 
would be t o expand greatly the b u i l d - i n condition that the 
Board imposed i n Decision No. 44. 
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these very themes -- c o l l e c t i n g from decades-old t a r i f f s the 

names of industries that might s t i l l have existed when the 

merger took place, and arguing that, whether or not they had 

shipped a carload i n anyone's memory, these f a c i l i t i e s should 

be on the l i s t of e x i s t i n g " 2 - t o - l " f a c i l i t i e s open to BNSF. 

Buc i f f a c i l i t i e s of t h i s kind -- despite long non-use of 

r a i l , long periods of i n a c t i v i t y , and changes i n ownership and 

commodity shipped -- are e x i s t i n g f a c i l i t i e s at " 2 - t o - l " 

points, they cannot magically be transformed i n t o new 

f a c i l i t i e s elsewhere. 

Moreover, the d e f i n i t i o n of "new f a c i l i t y " that 

makes sense as a matter of p l a i n English also makes sense as a 

matter of policy. The new f a c i l i t i e s provisions i n the BNSF 

and CMA settlement agreements were intended to address 

concerns aboiit the possible loss of UP-SP competition f o r the 

s i t i n g of f a c i l i t i e s . See Decision No. 44, p. 124 ("Location 

of new f a c i l i t i e s provides competitive pressure . , . . " ) ; 

UP/SP-230, p. 17 (condition intended to "preserve competition 

f o r the s i t i n g of new f a c i l i t i e s " ) . For a f a c i l i t y that 

already has been located at an exclusive point on a p a r t i c u l a r 

r a i l r o a d , such competition i s no longer relevant; i n the 

jargon of economists, i t can no longer benefit from ex ante 

competition. Allowing BNSF t o serve i t thus has no 

competitive j u s t i f i c a t i o n . Nor, as already discussed, can i t 

be j u s t i f i e d by any need to provide BNSF a r b i t r a r i l y with 
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additional t r a f f i c so that i t can provide adequate service 

BNSF trackage r i g h t s service i s already f u l l y competitive. 

4. D e f i n i t i o n of "Transloading F a c i l i t y " 

BNSF also asks that the Board define "transloading 

f a c i l i t y " — ' f o r purposes of the condition g i v i n g BNSF access 

to e x i s t i n g (at the time of the merger) transloading 

f a c i l i t i e s at " 2 - t o - l " points. BNSF-1, p. 13. BNSF remarks 

that "UP's posi t i o n on BNSF access to e x i s t i n g transloads at 

' 2 - t o - l ' points i s that such access i s l i m i t e d to 'public' 

transloads ( i . e . . ones that are f o r h i r e and open to the 

public i n general)." I d , Apparently BNSF disagrees wi t h t h i s 

d e f i n i t i o n , though i t does not say what d e f i n i t i o n i t prefers. 

Applicants doubt that there i s a need f o r the Board 

to promulgat: a detailed d e f i n i t i o n of transloading f a c i l i t y 

f o r purposes of the condition allowing BNSF t o serve such 

f a c i l i t i e s that existed at " 2 - t o - l " points at the time of the 

merger, BNSF i d e n t i f i e s no p a r t i c u l a r dispute i n t h i s regard, 

and points to no concrete case that turns on the issue. I f a 

dispute does arise, there i s no reason i t cannot be 

ar b i t r a t e d , as the settlement agreement provides.—' 

a 
2i' BNSF act u a l l y asks that the word "transload," used as a 
noun, be defined. For c l a r i t y , we here use "transloading 
f a c i l i t y . " 

^' Unlike the condition allowing BNSF to serve new shipper 
f a c i l i t i e s anywhere on the trackage rights lines, this 
condition was purely the subject of agreement between 
Applicants and BNSF, and thus i s well suited to arbitration. 
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Should the Board nonetheless be i n c l i n e d to address 

t h i s matcer. Applicants would urge that the Board confirm that 

a shipper-owned or leased f a c i l i t y being used by that shipper 

to handle i t s own t r a f f i c i s not a transloading f a c i l i t y 

w i t h i n the meaning of t h i s condition. The f a c i l i t y should be 

one open to use by multiple shippers, and one i n which the 

service being provided i s transloading i t s e l f rather than 

value-added services such as materials processing. I n 

addition, the Board has already held that a transloading 

f a c i l i t y i s not simply a loading p c i n t , but must involve r e a l 

f a c i l i t y and operating costs to the owner-operator. See 

Decision No. 61, served Nov. 20, 1996, p. 12. 

These parameters ensure that covered f a c i l i t i e s 

conform to the purpose of the condition as to e x i s t i n g 

transloading f a c i l i t i e s at " 2 - t o - l " points -- which was to 

preserve pre-merger competition between UP and SP f o r t r a f f i c 

via such transloading. See, e.g.. UP/SP-231, Peterson, pp. 

38, 76-77. Where a shipper owned i t s own f a c i l i t y and was 

uaing i t to transport i t s own products (which would l i t e r a l l y 

cover every shipper loading dock), such competition was not 

present; nor was i t present where the central function of the 

f a c i l i t y was to provide other value-added services. 

5. Shippers Open to Switching i n New Orleans 

BNSF argues that i t should be granted access t o UP-

and SP-served shippers i n the New Orleans, switching d i s t r i c t 
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that are open to reciprocal switching. BNSF-PR-4, p. 12, & 

Rickershauser, p. 25; BNSF-1, p. 18; see also DOT-1, p. 6.^' 

BNSF stated on August 1 that i t intended "shortly" t o f i l e "a 

separate p e t i t i o n f o r r e l i e f " on t h i s issue. BNSF-1, p. 18. 

Applicants w i l l o f f e r a f u l l response when and i f 

that p e t i t i o n i s f i l e d . For the present, i t s u f f i c e s t o say 

that t h i s i s an e n t i r e l y new condition request that i s (a) 

cl e a r l y jntimely,—' (b) contrary to BNSF's contractual 

agreement not to seek addit i o n a l conditions,—' and (c) wholly 

u n j u s t i f i e d . The request i s u n j u s t i f i e d because the 

r e l a t i v e l y few shippers i n New Orleans that are served by 

Ut? 'SP and open to reciprocal switching are also open t o , among 

othar railroads, KCS and IC, and thus d i d not lose r a i l 

competition as a result of the merger. Contrary to DOT'S 

speculation (DOTl, p. 6), KCS and IC are free to handle 

t r a f f i c of these shippers that i s bound to or from points west 

of New Orleans. Neither BNSF nor any other party has made any 

showing that any such shipper lacks e f f e c t i v e competitive 

options for i t s t r a f f i c movements. Moreover, Applicants' 

2̂ ' Shippers i n the New Orleans switching d i s t r i c t that are 
served by other railroads, such as KCS, IC, CSX and NS, are 
not at issue. BNSF needs to negotiate w i t h the serving 
r a i l r o a d s to obtain access to such shippers. BNSF already has 
access to the New Orleans Public Belt Railway, which serves 
the Port of New Orleans. 

2i' See Decision No. 66, served Dec. 31, 19 96, pp. 13-14. 

2̂ ' See BNSF Settlement Agreement § 14. 
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preliminary analysis indicates that a very small amount of 

t r a f f i c moves between these shippers and competitive 

f a c i l i t i e s at points such as Lake Charles and Houston. 

Expanding BNSF's r i g h t s would thus have a n e g l i g i b l e e f f e c t on 

i t s t r a f f i c base and, as we have already seen, there i s no 

need to expand that base i n any event, given BNSF's m u l t i p l e -

d a i l y - t r a i n service i n t h i s corridor. 

6. Storage i n Transit 

BNSF's July ] report i d e n t i f i e d two operational 

issues concerning i t s access t o the SP sto r a g e - i n - t r a n s i t 

("SIT") f a c i l i t y at Dayton, Texas. BNSF-PR-4, Rickershauser, 

p. To, & Hord, pp. 22-23; see also BNSF-1, pp. 16-17, 20. 

This i n turn provoked vague comments by others to the e f f e c t 

that inadequate SIT capacity may be hampering BNSF's a b i l i t y 

to compete. See CMA-2/SPI-3, pp. 11-12, 17-18; MPI-2, pp, 3, 

6-8, Applicants have complied f u l l y with the Board's 

condition requiring that BNSF be given access to SP SIT 

capacity i n order to handle " 2 - t o - l " t r a f f i c . Applicants have 

already resolved BNSF's concerns, and access t o SIT capacity 

has not hampered BNSF's competitiveness. 

As required by the Board, UP has committed to BNSF 

50% of the t o t a l capacity at UP/SP's Dayton and Beaumont SIT 

f a c i l i t i e s , f o r a t o t a l of 1,525 car storage spots. Most of 

t h i s capacity -- 1,400 spots -- i s at Dayton, Thus f a r , BNSF 

has made l i t t l e use of the Dayton f a c i l i t y f o r storage, and 
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BNSF thus has ample c a p a b i l i t y t o expand i t s usage of t h ^ t 

f a c i l i t y , 

UP/SP has also v o l u n t a r i l y agreed to procedures that 

w i l l allow BttSF improved access t o outbound line-haul 

movements of cars placed i n t o storage at Dayton by UP/SP. The 

Dayton f a c i l i t y i s unusual i n t h a t , by UP/SP's voluntary 

agreement, several of the " 2 - t o - l " shippers on UP/SP's Baytown 

Branch are permitted to place t h e i r outbound t r a f f i c i n t o 

storage without designating which c a r r i e r w i l l handle the 

t r a f f i c beyond the SIT f a c i l i t y . In response to BNSF's 

inqu i r y involving one of these shippers, UP agreed i n July to 

a procedure whereby UP/SP would c r e d i t v̂ he shipper f o r charges 

incurred i n moving cars i n t o storage and b i l l BNSF f o r the 

appropriate haulage and switching charges whenever BNSF war-

awarded the outbound li n e - h a u l , so as to eliminate any chance 

that the shipper would be discouraged from sel e c t i n g BNSF as 

the outbound c a r r i e r . 

More recently, the UP/SP-BNSF Joint Service 

Committee addressed s i t u a t i o n s where UP/SP has placed cars 

o r i g i n a t i n g at " 2 - t o - l " shippers on SP's Baytown Branch i n t o 

storage at SIT f a c i l i t i e s other than Dayton because UP/SP has 

i n s u f f i c i e n t rorvr; at Dayton, BNSF's concern was that some of 

these cars are su j e c t to being designated by the shipper f o r 

movement via BNSF upon release from storage. In those 

circumstances, to avoid delay that might be incurred were 

E 
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these SIT cars returned to Dayton f o r d e l i v e r y to BNSF, UP/SP 

and BNSF agreed that, when the shipper selects BNSF to handle 

the cars outbound from the SIT f a c i l i t y , UP/SP w i l l d e l i v e r 

the cars to BNSF at a closer, agreed-upon, operationally 

feasible interchange point, rather than returning them t o 

Dayton. This i s a temporary measure pending f u l l i n t e g r a t i o n 

of UP and SP operations i n the region. A f t e r UP/SP i s able to 

integrate i t s former-UP and former-SP SIT f a c i l i t i e s and 

thereby optimize u t i l i z a t i o n of available capacity, UP/SP and 

BNSF intend to discuss long-term arrangements f o r storage of 

cars o r i g i n a t i n g at " 2 - t o - i " shippers on the Baytown Branch, 

including whether those cars should receive p r e f e r e n t i a l 

access f o r operational e f f i c i e n c y to the Dayton SIT 

f a c i l i t y . — ' 

Some shippers have complained more generally that 

there i s inadequate SIT capacity to handle a l l of the Gulf 

p l a s t i c s t r a f f i c , and have urged that Applicants be directed 

to repo t more detailed information concerning SIT capacity 

u t i l i z a t i o n . See MPI-2, pp. 7-8; FINA-1, pp. 3-4; CMA-2/SPI-

3, pp. 17-18. There i s no doubt that recent demand f o r SIT 

capacity has been forcing UP/SP to use more distant storage 

f a c i l i t i e s , i n addition to those located closest to Gulf 

production ^ i t e s . However, although t h i s s i t u a t i o n has caused 

—' Applicants w i l l be sensitive to the needs of " l - t o ~ l " 
shippers such as Fina for access to t h i s f a c i l i t y . See FINA-
1, p, 3. 
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some operating d i f f i c u l t i e s , a l l SIT capacity i s not being 

used -- as of August 15, UP/SP was using 78% of t o t a l 

available capacity -- and the current t i g h t conditions should 

resolve themselves without the need f o r the Board to impose 

onerous reporting obligations. 

UP/SP believes that the current SIT conditions are 

the result of several i n t e r r e l a t e d developments. F i r s t , 

p l a s t i c s production and the r e l a t e d need f o r SIT storage have 

been very strong, with Gulf manufacturers recently undertaking 

an unprecedented period of plant expansion. See, e.g., FINA-

1, p. 3. Second, demand f o r p l a s t i c s tends t o be highly 

seasonal, with slow demand during the summer months, and t h i s 

year has been no exception. The r e s u l t i s a bulge i n the 

movement of loaded cars i n t o storage. Third, one 

manifestation of the rapid expansion i n production capacity 

has been an e x t r a o r d i n a r i l y rapid growth i n p l a s t i c s shippers' 

p r i v a t e car f l e e t s , with outstanding orders f o r new cars that 

w i l l increase the size of the t o t a l shipper f l e e t by more than 

25%. In part as a re s u l t of t h i s f l e e t expansion, UP/SP has 

already had to devote s i g n i f i c a n t storage capacity --

including SP's East Baytown SIT f a c i l i t y -- to the storage of 

empty equipment. Fourth, UP/SP has bean delayed i n i t e 

e f f o r t s to achieve optimum u t i l i z a t i o n of a l l UP/SP SIT 

capacity i n the Gulf region because i t has not yet been able 

to commingle former-UP and former-SP t r a f f i c . 
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These t i g h t capacity conditions are fundamentally 

not the result of merger implementation, and they should ease 

as UP/SP proceeds toward f u l l i n t e g r a t i o n of UP and SP 

operations i n the Gulf and carries out i t s c a p i t a l expansion 

plans, which combined w i l l r e s u l t i n a 40-60% increase i n SIT 

capacity by 2001. UP/SP i s c u r r e n t l y evaluating the extent to 

which the f u l l i n t e g r a t i o n of UP and SP operations w i l l free 

up redundant yard capacity i n the Gulf region that can be put 

to e f f i c i e n t use as new SIT capacity, and i s simultaneously 

preparing plans f o r the construction of new capacity to 

supplement that made available as a res u l t of merger 

in t e g r a t i o n . UP/SP i s also working closely w i t h i t s p l a s t i c s 

shippers to i d e n t i f y ways i n which t h e i r storage needs can be 

met more e f f i c i e n t l y , such as by storage closer t o end-users 

or on-site at production plants. 

7. Team Tracks 

In i t s August 1 comments, BNSF complains that 

Applicants have declined i t s requests to acquire UP/SP 

trackage for team tracks at Rose Park and Welby, Utah. BNSF-

1, p. 18; see ̂ Iso BNSF-PR-4, p. 12, & Rickershauser, p. 25. 

BNSF suggests that Applicants' response with respect to these 

requests highlights a larger problem requiring the Board's 

attention: the need to define "principles governing when BNSF 

may gain access to team tracks." BNSF-1, pp. 18-19. But BNSF 

neglects to t e l l the Board why Applicants rejected the Rose 
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Park and Welby requests or what other arrangements Applicants 

have made to provide BNSF with f a c i l i t i e s i n the Salt Lake 

City area. 

There i s no need f o r the Board to est a b l i s h 

procedures to ensure that Applicants respond reasonably to 

BNSF requests f o r team tracks or other terminal f a c i l i t i e s . 

Contrary to the impression that BNSF apparently wishes t o 

convey, Applicants have responded promptly and reasonably to 

BNSF reques-s. Applicants have agreed to lease t o BNSF 

existing UP/SP trackage where it would not interfere with 
t 

Applicants' current operations, and have agreed to work with 

BNSF '-0 construct new trackage when BNSF has so requested. 

Before describing Applicants' specific efforts to 

assist BNSF in establishing Salt Lake City area team tracks 

and other terminal f a c i l i t i e s , i t i s important to correct a 

potential misimpression created by BNSF's f i l i n g s . Those 

fi l i n g s imply that Applicants are obligated to make available 

any UP/SP f a c i l i t i e s that BNSF concludes i t needs in order to 

establish team tracks or other terminal f a c i l i t i e s . See BNSF-

1, p. 18; BNSF-PR-4, Rickershauser, p. 25. This i s clearly 

not the case. The BNSF settlement agreement allows BNSF to 

build "yards and o*-her f a c i l i t i e s to support trackage rights 

operations" at "2-to-l" locations, and provides that i f BNSF 

leases or purchases available f a c i l i t i e s from Applicants at 

Salt L5ke City and other locations. Applicants w i l l provide 
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those f a c i l i t i e s "at normal and customary charges." BNSF 

Settlement Agreement § 9g, i . But Applicants are under no 

obliga t i o n to impair t h e i r own service by surrendering 

f a c i l i t i e s they are c u r r e n t l y using to conduct r a i l 

operations, or by allowing BNSF >:o share access to those 

f a c i l i t i e s . Applicants are w i l l i n g tc work with BNSF to make 

available excess UP/SP terminal f a c i l i t i e s , including team 

tracks, and to f a c i l i t a t e BNSF's :onstruction of i t s own 

f a c i l i t i e s where a UP/SP f a c i l i t y cannot be made available. 

Applicants have met t h e i r obligations regarding team 

tracks and other terminal f a c i l i t i e s i n the Salt Lake City 

area, which i s the only l o c a t i o n i n which the issue has 

arisen. Applicants have provided BNSF with e x i s t i n g trackage 

at two Salt Lake City locations, and have agreed to assist 

BNSF i n i t s construction of additional track f o r i t s use at 

one of these locations. 

F i r s t , ac BNSF's request. Applicants leased BNSF two 

tracks i n UP/SP's Midvale, Utah, yard, where UP/SP c u r r e n t l y 

has a team track. When BNSF requested more track at Midvale, 

Applicants responded that UP/SP was using the remaining track, 

but moved quickly to assist BNSF to b u i l d two a d d i t i o n a l 

tracks at Midvale f o r BNSF's use. 

Second, at BNSF's request. Applicants have agreed t o 

lease BNSF team track and other property at Murray, Utah, j u s t 

outside Salt Lake City proper. 

i f i l 
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BNSF'S suggestion that Applicants have 

inappropriately refused t o provide i t w i t h team tracks at 

Welby and Rose Park i s in c o r r e c t . Applicants d i d not ignore 

BNSF's requests or t r e a t them l i g h t l y . Applicants' personnel 

spent two days i n the Salt Lake Cit y area studying both 

situations before determining that UP/SP could not meet BNSF's 

requests without seriously d i s r u p t i n g i t s own oper.-tions. 

At Welby, the tracks in question were two sidings 

along the DRGW line to Magna, Utah, which serves Kennecott 

Copper. Applicants do not use the tracks as team tracks 

today; they are using one track to stage cars for Kennecott 

and the other for cleaning Kennecott's cars. Although BNSF's 

August 1 f i l i n g (BNSF-l, p. 18) says that BNSF wanted to use 

the Welby trackage as a team track, BNSF's July 1 report 

indicates that BNSF desired this track for "staging of 

t r a f f i c " (BNSF-PR-4, Hord V.S., p. 18), apparently to conduct 

the saiiie type of operations Applicants are conducting there. 

But whatever use BNSF actually had in mind for the tracks, 

Applicants did not decline BNSF's request a r b i t r a r i l y ; they 

declined to lease these tracks to BNSF for the very simple 

reason that UP/SP i s actively using them to conduct i t s own 

operacions. I f BNSF wishes to establish a team track near 

Welby, i t w i l l be able to do so using the track i t acquired eit 

Midvale, which i s just 3.2 miles to the east of Welby and 

equally accessible for team track use. 

BM 
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With respect to Rose Park, when BNSF i n i t i a l l y 

inquired about UP/SP's Rose Park team track, i t described a 

1,2-mile spur track o f f DRGW's mainline, along with a team 

track that holds ten to f i f t e e n cars, BNSF explained that i t 

was interested i n acquiring the spur and team track, along 

with the surrounding land, i n order to b u i l d a staging yard. 

Again, while BNSF's August 1 f i l i n g (BNSF-1, p, 18) describes 

Rose Park as r a i s i n g a team track issue, i t s July 1 report and 

i t s other communications to Applicants indicate that BNSF had 

other purposes i n mind f o r the trackage. BNSF-PR-4, Hord 

V.S., p. 18 (BNSF has requested Rose Park trackage t o "support 

the North Salt Lake Chemical Complex''). 

The actual s i t u a t i o n at Rose Park i s very d i f f e r e n t 

from what BNSF indicated i n i t s request to Applicants, The 

Rose Park track does not include a 1.2-mile spur; instead, the 

team track i s a ten- to fi f t e e n - c a r - l e n g t h spur d i r e c t l y o f f 

the DRGW mainline. Applicants explained to BNSF that i t s 

impression of UP/SP's track at Rose Park was inaccurate, and 

even provided photographs to i l l u s t r a t e the point, and BNSF 

apparently agreed thau Rose Park would not s u i t i t s needs. 

Moreover, Applicants explained that the track was unavailable 

to BNSF because i t was currently being ueed f o r UP/SP's 

operations: the e n t i r e track, together w i t h the surrounding 

property, i s being leased to Pacific West, Inc., f o r an 

unloading operation. I f BNSF ac t u a l l y desires to construct a 
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team track i n the Rose Park area. Applicants are w i l l i n g t o 

work with BNSF once a viable s i t e has been i d e n t i f i e d . 

Utah Railway raises s i m i l a r issues. I t claims t o be 

experiencing "impediments to e f f i c i e n t service" caused by the 

lack of adequate yard capacity required to serve " 2 - t o - l " 

customers i n the Salt Lake City area. UTAH-2, p. 8. I t says 

that i t s own r a i l yard at Provo i s " f u l l y u t i l i z e d , '• and 

suggests that the only s o l u t i o n i s f o r Applicants to give BNSF 

access to additional yaid space i n the Salt Lake City area. 

Id. However, Utah Railway neglects to mention that BNSF i s 

"v/orking on an agreement" with i t "to construct a 75 car and a 

30 car track at Utah Railway's Provo yard at BNSF expense." 

BNSF-PR-4, Hord, p. 17. Moreover, Utah Railway expresses 

concern about tbe " l i m i t e d track space" that BNSF has secured 

at Midvale yard, UTAH-2, p. 9, but ignores or i s unaware of 

Applicants' agreement to work wit h BNSF to construct two 

add i t i o n a l tracks f or BNSF's use at Midvale. 

None of t h i s i s to deny that i t may be b e n e f i c i a l 

f o r BNSF to develop ad d i t i o n a l terminal f a c i l i t i e s i n the Salt 

Lake City area, but Applicants have f u l l y complied wit h t h e i r 

obligations to assist BNSF i n obtaining such f a c i l i t i e s , and 

w i l l continue to do so. 

8. "Bundling" 

In i t s August 1 comments, BNSF devotes a l l of two 

sentences to an argument that i t should receive access t o 

iig 
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exclusively-served UP/SP t r a f f i c that UP/SP "bundles" w i t h "2-

to- 1 " t r a f f i c , i f "anticompetitive e f f e c t s can be shown." 

BNSF-1, pp. 14, 20; see also CMA-2/SPI-3, p. 11 (Board "may 

need to consider" some remedy i n t h i s regard i n the f u t u r e ) . 

Any such argument sheuld have been made long ago i f i t was 

going to be made at a l l ; — ' but even i f i t were timely, t h i s 

argument would be without merit. 

BNSF cites not a shred of evidence that "bundling" 

has been used to dampen competition.—' The ICC rejected the 

i d e n t i c a l notion that "bundling" -- there referred t o as 

"packaging" -- was anticompetitive only two years ago i n the 

UP/CNW case. Finance Docket No. 32133, Union P a c i f i c Corp.. 

Union Pacific R.R, & Missouri P a c i f i c R.R. -- Control --

Chicago & North Western Transportation Co. & Chicago Cc North 

Western Ry.. Decision No. 25, served Mar. 7, 1995, pp. 79-80. 

The Commission explained that economic theory and p l a i n common 

sense make clear that a r a i l r o a d can gain nothing by lowering 

the rate i t would otherwise charge f o r exclusively-served 

t r a f f i c i n order *-o subsidize i t s own competition f o r j o i n t l y -

served t r a f f i c . Moreover, i t i s the shipper that has the 

ultimate control over whether i t s t r a f f i c w i l l be "bundled." 

A shipper w i l l abjure "bundling" and give i t s j o i n t l y - s e r v e d 

22' BNSF was precluded from seeking such an a d d i t i o n a l 
condition by the settlement agreement (§ 14). 

24' I t also ignores i t s own a b i l i t y t o "bundle," wnich i s no 
less than UP/SP's. 
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t r a f f i c to the r a i l r c a d that does not serve i t s exclusive 

point (here, BNSF) whenever i t stands to gain from, doing so, 

whether or not the r a i l r o a d that serves both the exclusive and 

the j o i n t points (here, UP/SP) proposes some d i f f e r e n t 

"bundling" arrangement. 

"Bundling," i n short, does not allow a r a i l r o a d to 

raise rates above the l e v e l they would otherwise have, nor 

does I t make i t r a t i o n a l to reduce them below that l e v e l . I t 

i s not r a t i o n a l for UP/SP (or any other r a i l r o a d ) to price 

exclusively-served t r a f f i c below the level that would 

otherwise be set, simply to secure j o i n t l y - s e r v e d business --

the j o i n t l y - s e r v e d business w i l l be priced i n any event at a 

le v e l that r e f l e c t s d i r e c t two-railroad competition, and 

f u r t h e r price concessions on the exclusively-served t r a f f i c 

are simply self-defeating.22' There i s thus no basis f o r 

BNSF's sweeping proposal that i t be given access t o any 

exclusively-served UP/SP t r a f f i c that may be covered under a 

contract that also covers " 2 - t o - l " t r a f f i c . Such a contract 

can only be i n a shipper's i n t e r e s t , and cannot be 

anticompetitive. 

9. Temple-San Antonio Delays 

BNSF expressed concern i n i t s July 1 report about 

delays on the Temple-San Antonio segment of i t s trackage 

22' Of course, i f consolidation of t r a f f i c i n a single 
contract y i e l d s genuine e f f i c i e n c i e s that are passed on t o the 
shipper to a t t r a c t i t s business, the shipper benefits. 
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ri g h t s . BNSF-PR-4, Hord, pp. 5-6. BNSF d i d not mention i n 

i t s August 1 comments that t h i s issue was amicably resolved 

through the grant by UP/SP to BNSF of temporary r i g h t s to 

operate i t s t r a i n s over UP/SP's Caldwell-San Antonio l i n e , 

e f f e c t i v e July 22. 

10. Support Tracks at O r o v i l l e 

BNSF says i n i t s August 1 comments that i t would 

l i k e to use UP/SP tracks at O r o v i l l e , C a l i f o r n i a , "space 

permitting," f o r set-outs and pick-ups to f a c i l i t a t e i t s new 

operations i n the 1-5 Corridor, and chat i f "UP does not 

provide reasonable accommodations, BNSF w i l l ask the Board t o 

inter'.'-ene." BNSF-1, p. 16. UP/SP needs the O r o v i l l e tracks 

f o r t r a i l , passes and meets, staging of t r a i n s , and loca. work, 

and BNSF has conceded i n w r i t i n g that i t has no r i g h t to the 

tracks under the settlement agreement.^' Applicants 

understand that BNSF i s no longer pursuing t h i s request, 

because with rapid increases i n i t s 1-5 t r a f f i c volumes i t i s 

now operating s o l i d t r a i n s from Klamath F a l l s , Oregon, to 

Provo, Utah. 

11. "Neutral" Switching at " 2 - t o - l " Points 

BNSF vaguely suggests that i t might at some time i n 

the future ask the Board to require "neutral" switching at "2-

to - 1 " points. BNSF-PR-4, Rickershauser, pp. 27-28; see also 

^' Letter from E.L. Hord to R. Bradley King, July 11, 1997, 
p. 1 ("I concede t h i s was not contem.plated when the settlement 
agreement was made"). 
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UTAH-2, pp. 9-10. The Board can hardly be expected t c act on 

a request that BNSF i s not making, and Applicants w i l l respond 

to any such request i f i t i s i n fact made. For the present, 

we simply note t l i a t BNSF negotiated a very generous set of 

options, under which i t can decide u n i l a t e r a l l y whether t o 

serve any " 2 - t o - l " shipper via reciprocal switching or 

d i r e c t l y , and can also, with Applicants' consent, switch 

p a r t i c u l a r " 2 - t o - l " shippers through a t h i r d - p a r t y agent. 

This represents more competitive options than e i t h e r UP or SP 

had before the merger at " 2 - t o - l " points, and manifestly 

increases competition. Applicants consentf:d t o t h i r d - p a r t y 

switching by Utah Railway i n the Utah Valley, and w i l l 

consider any future such requests on a good f a i t h basis. 

There i s c l e a r l y no basis for mandating t h i r d - p a r t y switching 

of a l l competitive t r a f f i c at " 2 - t o - l " points -- which d i d not 

e x i s t p r i o r to the merger and has the p o t e n t i a l , i n p a r t i c u l a r 

instances, to add costs and complicate UP/SP and BNSF 

operations.—' 

12. Yard on Corpus Christi-Brownsville Line 

In i t s August 1 comments, BNSF says that i t " i s 

t r y i n g to obtain access from UP to a redundant UP f a c i l i t y 

that would give each c a r r i e r i t s own yard f a c i l i t y " i n 

^' I t would also be a breach of BNSF's contractual 
obligations f o r i t to demand such an add i t i o n a l condition, on 
top of the ones i t negotiated and agreed to support. See BNSF 
Settlement Agreement § 14. 



48 -

Harlingen, Texas, along the Corpus Christi-Brownsville segment 

where BNSF has trackage r i g h t s and the contractual option of 

using haulage. BNSF-1, p. 2; see also BNSF-PR-4, Hord V.S,, 

p. 11. This remark carries the imp l i c a t i o n that Applicants 

are somehow unreasonably impeding BNSF's conversion of i t s 

Corpus Christi-Brownsville operations from haulage to trackage 

r i g h t s . The opposite i s true. 

Applicants undertook as part of t h e i r setclement 

agreement with CMA to amend Section 4b of the BNSF settlement 

agreement to give BNSF "che r i g h t to purchase f o r f a i r market 

value a yard at Brownsville" to support Corpus C h r i s t i -

Brownsv:?le trackage r i g h t s operations. BNSF has not 

exercised t h i s r i g h t . Instead, i t raised at a June 4 meeting 

of the parties' j o i n t Service Committee the p o s s i b i l i t y of 

leasing SP's Harlingen yard. Although BNSF i s thus seeking t o 

obtain a more favorable arrangement than the one expressly 

provided f o r i n the merger conditions. Applicants responded 

that they would consider t h i s f u r t h e r accommodation, but could 

not do so u n t i l relevant labor implementing agreements were 

completed and the Harlingen yard operations of UP and SP were 

consolidated. U n t i l that time, SP's Harlingen /ard i s not 

redundant as BNSF suggests: UP/SP must continue t o operate 

separate yards i n order to comply with i t s labor obligations. 

BNSF's Mr. Hord, i n his July 1 v e r i f i e d statement, 

appeared to recognize that Applicants have been responsive to 



49 

BNSF'S request for access t o SP's Harlingen yard. See BNSF-

PR-4, Hord V.S., p. 11 ("UP agreed i n a- xecutive meeting cn 

June 4 i n Omaha to consider leasing the p r i o r SP yard at 

Harlingen to BNSF as soon as UP/SP operations are 

consolidated."). BNSF's August 1 comments thus suggest an 

issue where none exists. 

13. Cyprus Amax 

Cyprus Amax argues that BNSF's r i g h t s i n regard t o 

the movement of coal from Utah to Los Angeles f o r export 

should be expanded, e i t h e r by granting BNSF new trackage 

r i g h t s over UP's l i n e v i a Las Vegas, or by reducing BNSF's 

costs on i t s present route, or i n some other manner. CYP-2, 

p. 7, This argument does not withstand analysis. 

Before the merger, westbound Utah coal destined t o 

Los Angeles f o r export could move on SP-UP or Utah Railway-UP 

i n t e r l i n e routes via Las Vegas, or, a l t e r n a t i v e l y , v i a the 

si g n i f i c a n t l y - l o n g e r SP single-system route through 

Sacramento, That competitive s i t u a t i o n has not changed 

following the merger: BNSF, which can originate Utah coal i n 

conjunction wi t h Utah Railway as well as d i r e c t l y via i t s own 

transloading operations, can compete over the longer route v i a 

i t s trackage r i g h t s to Stockton and it.s own li n e s to the Los 

Angeles Basin against the s i n g l e - l i n e UP/SP routing v i a Las 

Vegas, BNSF acknowledges that i t has competed f o r export 

movements v i a i t s "round the horn" routing: i t "was very 
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interested i n serving Cyprus Amax and priced i t s services 

accordingly." BNSF-FR-4, Rickershauser, p. 13. Contrary t o 

Cyprus Amax's suggestion, the fact that UP/SP secured the 

business with a lower rate does not mean that competition i s 

not working; no one v/ould suppose that competition means that 

BNSF must always p r e v a i l or that UP/SP always must p r i c e 

equivalently to BNSF. 

SP competed f o r expert ccal business w i t h i t s longer 

route, and Cyprus Amax presents no evidence that BNSF cannot 

at least match SP's competitiveness. As evidence i n the 

merger case showed, BNSF's operating costs are lower than were 

SP's, r e i n f o r c i n g the conclusion that BNSF iias every 

opportunity to be at least as f u l l y e f f e c t i v e as SP -- i f not 

more e f f e c t i v e - - i n competing f o r export coal. UP/SP-231, 

Whitehurst, pp. 3-13. While BNSF suggests that backhaul 

arrangements could be important to i t s a b i l i t y t o compete 

aggressively for export coal movements (BNSF-PR-4, 

Rickershauser, pp. 13-14), BNSF has every opportunity and 

incentive to establish such backhauls with shippers i n the 

Utah Valley. A new transload f o r s o l i d waste movements from 

the Los Angeles Basin to Utah i s only one example of a 

backhaul that BNSF could establish i n conjunction w i t h export 

coal business. 

Moreover, SP's export coal business was breaking 

down badly j u s t before the merger due to shortages of 
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locomotive power and other operating problems. Given SP's 

weak f i n a n c i a l condition, there i s substantial doubt that SP 

could have continued to be an e f f e c t i v e competitor f o r export 

coal with i t s "rcund the horn" route SP had been losing 

money on the business. 

Cyprus Amax i t s e l f notes (CYP-2, p. 3) that the 

market f o r export coal i s "intensely competitive, w i t h lower 

cost Australian coal the leading contender i n end-markets" and 

U.S. export movements "highly sensitive to transportation 

cost." As noted i n Applicants' July 1 report, UP/SP reduced 

rates f o r export coal movements by 4-5% i n the past year. 

UP/SP-303, pp. 116--'7.^' Absent the merger, the f i n a n c i a l l y -

strapped, high-cost SP would not have been able to o f f e r any 

comparable reduction i n r a i l rates. And these reductions are 

p a r t i c u l a r l y noteworthy because Utah coal has been i n 

especially heavy demand over the past year; even w i t h t h i s 

strong demand and l i m i t e d supplies of Utah coal, r a i l rates 

declined sharply.—' 

^' UP/SP also invested i n the new Los Angeles coal export 
f a c i l i t y , which was commissioned on August 4, and i n new high-
capacity cars for export coa]. UP/SP-303, pp. 40-41. 

^' Cyprus Amax complains that UP/SP prefers f o r rail-owned 
equipment to be used i n contract service f o r Utah export coal. 
CYP-2, p. 5. There i s good re.ason for t h i s preference. 
Export coal has in v a r i a b l y moved i n rail-owned equipment. In 
contrast to the s i t =>tion applicable to coal movements to 
e l e c t r i c u t i l i t y pic .s, where movements tend co be steady and 
the u t i l i t i e s generally have space to store t h e i r own cars as 
necessary, export coal movements tend to be less steady and 

(continued...) 
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In short, competition i s as strong or stronger f o r 

Utah export coal, including Cyprus Amax's t r a f f i c , and there 

i s no basis to impose the f u r t h e r conditions that Cyprus Amax 

requests.—' 

^' (...continued) 
the Utah and Colorado mines do not have appreciable car 
storage space. Use of rail-owned equipment provides the 
ra i l r o a d with the f l e x i b i l i t y t o s h i f t t r a i n sets between 
mines, i n case any given mine experiences production problems 
or i s otherwise not ready to load coal. For instance, over 
the past year Cyprus Amax's Plateau mine experienced a number 
of production disruptions that caused loading patterns to 
change. Many Utah and Colorado mines s e l l coal i n t o export 
markets, and UP/SP would have been unable to serve these mines 
as e f f e c t i v e l y and f l e x i b l y i f the available equipment had 
been shipper-owned and dedicated to p a r t i c u l a r mines. And i f 
only a few mines w i l l use rail-owned equipment, i t becomes 
more d i f f i c u l t f o r the r a i l r o a d to j u s t i f y such investment. 

Cyfirus Amax makes the f u r t h e r claims (CYP-2, pp. 5, 6) 
that UP/SP has adopted a new export-coal " p r i c i n g p o l i c y " or 
has announced that i t w i l l not adjust rates downward next 
year. There i s no such new po l i c y , and no decision has been 
made on next year's prici.ng. UP/SP must respond to world 
market forces, as well as t o BNSF competition, i f i t i s to be 
an e f f e c t i v e competitor f o r export coal movements. 

^' Cyprus Amax i s vague about what r e l i e f i t seeks, but the 
two possible remedies i t s p e c i f i c a l l y mentions (CYP-T, p. 7) 
c l e a r l y f a i l the fundamental legal test that condit.^ ons must 
preserve, rather than enhance. competition. Giving BNSF 
trackage r i g h t s over the UP l i n e v i a Las Vegas would r e s u l t i n 
two short export routes, when only one existed p r i o r to the 
merger. Taking unspecified "steps to reduce BNSF's cost 
structure" would a r b i t r a r i l y improve BNSF's p o s i t i o n s t i l l 
f u r t h e r vis-a-vis SP's pre-merger p o s i t i o n . Cyprus Anax 
o f f e r s no explanation f o r f a i l i n g to seek these conditions 
during the merger case or to request reopening w i t h i n the 
a l l o t t e d time. 

Cyprus Amax also expresses concern that UP/SP might 
r e t a l i a t e f o r i t s comments i n t h i s proceeding. UP/SP most 
c e r t a i n l y would not engage i n any such conduct. See UP/SP-
231, Gray/Shatturk, p. 10 ( r e f u t i n g e a r l i e r speculation of 
t h i s nature). 
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14. Longhorn Railway 

Longhorn's comments " r e i t e r a t e that the BNSF 

interchange would be better with allowance by t h i s Board f o r 

such, i n addition to Elgin, at both McNeil and Giddings, 

Texas." Comments, p. 1, I t i s not clear whether t h i s i s a 

renewed request f o r t h i s previously-denied r e l i e f , but i f i t 

i s i t should be rejected. Longhorn acknowledges that i t i s 

"actively and successfully interchanging" wi t h BNSF at Elgin, 

which i s the interchange point selected by CMTA a f t e r c a r e f u l 

consideration of the Giddings a l t e r n a t i v e . i d . Longhorn's 

suggestion that i t also be allowed to interchange w i t h BNSF at 

McNeil i s without merit, given that (a) the Board has twice 

found that shippers on the Giddings-Llano l i n e never had the 

option of interchanging with a r a i l r o a d other than UP at 

McNeil,—' and (b) Longhorn i t s e l f regards the geography of the 

McNeil interchange t c be d e f i c i e n t i n several respects 

(Comments, p. 4). 

15. North American Logistic Services 

North American Logistic Services ("HALS") renews the 

request i t made i n the merger proceeding f o r d i r e c t BNSF 

trackage r i g h t s access to i t s pet food plant at Wunotco, 

Nevada, 30 miles east of Reno, which was exclusively served 

p r i o r to the merger by SP. The Board rejected that request, 

^' Decision No. 44, p. 182; Decision No. 69, served Mar. 10, 
1997, pp, 4-5. 
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f i n d i n g that the merger did not deprive NALS of r a i l 

competition at i t s Wunotoo plant. Decision No. 44, p. 192. 

NALS says the Board's decision "was wrong then and i t i s 

wrong now." NALS-1, p. 2. But NALS d i d not appeal the 

decision i t claims was wrong, nor did i t seek reconsideration 

w i t h i n the a l l o t t e d time on the ground of material error. And 

i t o f f e r s no new ground f o r granting the r e l i e f i t seeks. 

NALS complains about the q u a l i t y of UP/SP service to the plant 

since the merger, but i t does not answer the d i s p o s i t i v e 

competitive point -- that BNSF, with i t s a b i l i t y to handle 

NALS' t r a f f i c v i a t r u c k - r a i l transloading at Reno, i s i n 

precisely the same pos i t i o n to provide a competitive 

a l t e r n a t i v e as UP was before the merger,—' NALS' request 

should again be denied. 

C. Other Conditions 

1. Railco 

During the pendency of the merger proceeding, 

Applicants entered i n t o a settlement w i t h Utah Railway t o 

resolve a dispute over whether Applicants could grant trackage 

r i g h t s to BNSF over a segment of j o i n t DRGW/Utah Railway 

track. Applicants resolved t h i s contract dispute by, among 

other things, granting Utah Railway access to the Savage 

^' Indeed, the Board's expanded transloading condition, 
which Applicants are contesting on appeal, would improve NALS' 
competitive p o s i t i o n by allowing BNSF to serve a rew 
transloading f a c i l i t y closer to the Wunotoo plant than Reno. 
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transloading f a c i l i t y on thc CV Spu.r, which Utah Railway had 

not previously served. This arrangement was not intended t o 

address any competitive issues raiped by the UF/SP merger; i t 

was a businass agreement to avoid a c c ^ t i a c t dispute by g i v i n g 

Utah Railway access that i t d i d not previously have t o 

Savage. —' 

Though not addressed to competitive concerns, the 

Utah Railway agreement was unquestionably pro-competitive. I t 

broadened Utah Railway's c a p a b i l i t y to serve Utah mines, and 

thus enhanced competition f o r coal producers and consumers by 

expanding t h e i r r a i l options. A witness f o r Kennecott Energy, 

a major Colorado coal producer, stressed the pro-competitive 

benefits of Utah Railway's acceas t o Savage: " I can't t h i n k 

of any mine that couldn't truck to the Utah Railway and have 

two-tor-one access." McFarlen Dep., Apr. 10, 1996, at 80. 

The Utah Railway agreement thus stimulates competition by 

expanding a l t e r n a t i v e r a i l access f o r Utah mines. See 

Decision No. 44, p. 129 ("compi:.tition among .ligh-BTU ccals 

w i l l be stimulaced bv applicants' settlement'' w i t h Utah 

Railway). 

•̂ ' Railco speculates that UP/SP "apparently" incorporated 
t h i s provision i n the Utah Railway agreement to resolve a 
competitive objection t c che merger by Coastal Corporation. 
Comments, p. 5. That i s simply incorrect. When Applicants 
submitted the Utah Railway agreement to the Board, they 
explained that the purpose was to resolve a dispute w i t h Utah 
Railway, and not to resolve any competitive issues raised by 
the merger. See UP/SP-74, pp. 1-2. 
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But Railco complains about t h i s airangement because 

Utah Railway was given a:;cess only to Savage on the CV Spur, 

and did not also receive the r i g h t to serve Railco. The Board 

has already rejected, i n Decision No. 66, served Dec. 31, 

1996, t h i s precise argument by Railco. F i r s t , the Board found 

that Railco had not made the argument i n a timely manner. 

I d . , pp. 13-14. Railco's comments simply repeat the same 

argument, without even a pretense of claiming i t i s timely. 

Second, the Board went on to r e j e c t Railco's argument on the 

merits: "We reali z e that the [Utah Railway] agreement, by 

providing an increased r a i l option for one shipper but not f o r 

another, may disadvantage the one f o r whom the increased 

option has not been provided. That, however, i s not the kind 

o.": harm that should be r e c t i f i e d under the 45 U.S.C. 11344(c) 

conditioning power, which was not used by the ICC and w i l l not 

be used by us to equalize rates and service among competing 

shippers." I d . . p. 14. Railco provides no basis f o r 

reconsideraticin of t h i s r u l i n g ; i t simply repeats the p o s i t i o n 

the Board previously considered and rejected. 

Railco's claims (Comments, pp, 1-2, 5) that adding 

competition at Savage decreases competition make no more sense 

now than they did before. Before the merger, only ono 

r a i l r o a d served Savage; post-i..erger, a second r a i l r o a d can 

or i g i n a t e coal there, to the benefit of producers, consumers 

and competition. 
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Moreover, Railco i s f u l l y capable of competing f o r 

the loading of coal from Utah mines. UP/SP serves Railco and 

has every incentive to expand Railco's volume i n competition 

against Utah Railway o r i g i n a t i o n from the adjacent Savage 

f a c i l i t y and other sources. UP/SP moves a substantial volume 

of coal westbound from the Railco f a c i l i t y , i ncluding to 

Nevada Power and Intermountain Power, and has every i n t e r e s t 

i n encouraging area producers to truck t h e i r coal to Railco 

f o r UP/SP or i g i n a t i o n rather than to Savage or other points 

f o r Utah Railway (or BNSF) o r i g i n a t i o n . ^ ' 

2 . Sierra P a c i f i c Power 

Sierra Pacific Power Company and Idaho Power Company 

( c o l l e c t i v e l y , "SPP") argue that following the merger there 

has not been meaningful competition between UP/SP and BNSF f o r 

transportation of coal to SPP's North Valmy Station, a "2-to-

1" f a c i l i t y i n Nevada. SPP took the p o s i t i o n i n the merger 

proceeding that BNSF would not be an adequate s u b s t i t u t e f o r 

SP's service to the North Valmy plant and asserted that SPP 

should have the opportunity to choose another c a r r i e r to serve 

i t s plant at a reduced trackage r i g h t s fee from a l l coal mines 

—' Railco dwells (Comments, pp. 5-6) on a supposed 
misstatement of fact by Dr. Blaydon, a witness f o r Utah 
Railway, as to whether Savage i s a "public" transloading 
f a c i l i t y . This i s a non-issue. The Board has already found 
that the supposed "misrepresentation" was "not material to the 
matters at issue i n t h i s proceeding" and di d not influence the 
Board's approval of the Utah Railway settlement. Decision No. 
66, served Dec. 31, 1996, p. 15. 



58 -

i n Utah and Colorado served by SP. The Board rejected SPP's 

arguments and denied i t s extremely broad request f o r r e l i e f , 

concluding that i n t e r l i n e Utah Railway-BNSF routings would 

provide SPP with an e f f e c t i v e competitive a l t e r n a t i v e to UP/SP 

service. Decision No. 44, p. 187. In i t s comments, SPP 

renews the argument« i t made during the merger proceeding and 

I eeks the same r e l i e f the Board previously denied. 

The record does not support SPP's arguments or i t s 

renewed request for r e l i e f . SPP argues that the range of i t s 

p o t e n t i a l coai sources has decreased, that a bidding process 

i t i n s t i t u t e d several months ago has demonstrated that BNSF 

cannot or w i l l not be an e f f e c t i v e competitor f o r the North 

Valmy business, and that BNSF has had a minimal presence on 

the Central Corridor since the merger.—' 

SPP's claim that the merger has resulted i n a 

decrease i n i t s p o t e n t i a l coal sources i s p l a i n l y wrong. In 

f a c t , as Applicants explained during the merger proceedings, 

SPP has enjoyed an increase i n i t s coal sourcirg options since 

the merger. See UP/SP-230, pp. 264-65; UP/SP-231, Sansom, 

pp. 46-47; nP/SP-231, pp. 5t 51. Before the merger, Valmy 

could obtain Utah or Colorado coal via SP s i n g l e - l i n e routings 

12/ The l a t t e r argument i s refuted at length above. I t i s 
also i r r e l e v a n t to BNSF's a b i l i t y tc handle SPP's u n i t coal 
t r a i n movements competitively; those movements do not depend 
on the existence of regular d a i l y manifest t r a i n service that 
can be important to shippers of small volumes of carload 
business. 
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from mines served by SP; v i a UP-direct routings from truck 

transloading f a c i l i t i e s at Sharp, Utah, or elsewhere; aî .d v i a 

i n t e r l i n e Utah Railway-UP or Utah Railway-SP hauls from mines 

served by Utah Railway. Valmy continues t o have the option of 

sin g l e - l i n e routings v i a UP/SP from mines that were formerly 

served by SP, as well as UP/SP service from the truck 

transloading f a c i l i t y at Sharp. I t also continues t o have the 

option of i n t e r l i n e Utah Railv/ay-UP/SP hauls from mines served 

by Utah Railway. In addition, i t now has various options 

involving BNSF, including i n t e r l i n e Utah Railway-BNSF hauls 

from mines served by Utah Railway and i n t e r l i n e Utah Railway-

BNSF routings from the transloading f a c i l i t y at Savage, Utah, 

to which Utah Railway gained access i n connection with the 

merger. Furthermore, Valmy has the option of d i r e c t BNSF 

service from new truck transloading f a c i l i t i e s at Provo, Utah, 

or elsewhere.—' 

In addition to these expanded routing options f o r 

obtaining Utah and Colorado coal. SPP enjoys, as a r e s u l t of 

^' Under the conditions .mposed by the Board, BNSF can serve 
any newly-established transloading f a c i l i t i e s along the 
trackage r i g h t s l i n e s . This option would allow SPP to 
eliminate the Utah Railway-BNSF interchange, which SPP 
contends i s a competitive impediment. (In f a c t , the Board 
properly noted i n Decision No. 44, p. 187, that for u n i t coal 
t r a i n movements, interchange i s not a s i g n i f i c a n t obstacle to 
e f f i c i e n t and competitive service.) Assuming arguendo that 
s i n g l e - l i i e service i s needed f o r e f f e c t i v e competition, a 
truck transload at Provo, for example, would allow BNSF t o 
serve Valmy through a s i n g l e - l i n e movement 55 miles shorter 
than UP/SP's Sharp-Valmy movement. 



60 -

the merger, much-improved options f o r obtaining Powder River 

Basin ("PRB") coal. As the Board has noted, PRB coal i s 

lower-cost, lower-.BTU coal that " i n v a r i a b l y o f f e r s a lower 

delivered cost than Colorado/Utah coal." Decision No. 44, p. 

127. With a r e l a t i v e l y minor modification of i t s f a c i l i t y 

involving only modest investment, SPP could take f u l l 

advantage of these benefits of PRB coal, including the benefit 

of head-to-head s i n g l e - l i n e competition from mine t o power 

plant between UP/SP and BNSF. UP/SP-231, Nock, p. 50; UP/SP-

231, Sansom, pp. 46-47.ii' 

In f a c t , there i s d i r e c t , e f f e c t i v e competition 

today f o r the North Valmy t r a f f i c . The p r i n c i p a l source of 

coal f o r Valmy at present i s the SUFCO m.ine, which i s served 

only by truck. Today, SUFCO coal n.^ves by truck to the Sharp 

transloading f a c i l i t y on UP, 81 miles from the minehead. A 

eubstantial volume of SUFCO coal -- 1 m i l l i o n tons i n 1996 --

moves by truck to the Savage transloading f a c i l i t y , 94 miles 

from the minehead, and Savage i s used f o r some 0.4 m i l l i o n 

tons per year of westbound Utah export coal movements. Utah 

—' The Board did note that, p r i o r to the merger, SPP had a 
s i n g l e - l i n e UP option f o r coal movements from the Black Butte 
mine i n the Hanna Basin i n Southern Wyoming, as well as 
s i n g l e - l i n e SP options involving Utah and Colorado coal. See 
Decision No. 44, p. 187. However, SPP's comments acknowledge 
that i t i s taking steps to reduce or eliminate i t s burn of 
Black Butte coal for reasons unrelated t o the merger, SPP-2, 
p. 5 n.8. And the Board held that Hanna Basin coal i s not a 
meaningful a l t e r n a t i v e to Utah coal f o r new contracts. 
Decision No. 44, pp. 127, 129. 
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Railway, which now has access to Savage, i s f u l l y capable 

today of o r i g i n a t i n g movements of SUFCO coal at Savage f o r 

i n t e r l i n e shipment via BNSF to the North Valmy s t a t i o n . The 

Sharp and Savage f a c i l i t i e s are roughly equidistant from 

Valmy: 460 and 4 91 miles, respectively. Furthermore, Savage 

has d loop track, while Sharp does not, making Savage a lower-

cost loading operation better suited t o e f f i c i e n t o r i g i n a t i o n 

of u n i t coal t r a i n s . The a l t e r n a t i v e of trucking from SUFCO 

to Savage provides a le v e l of competition for the SUFCO coal 

e s s e n t i a l l y equal to what SP offered p r i o r to the merger. 

Contrary to SPP's assertions, the recant bidding f o r 

North Valmy t r a f f i c does not suggest that competition between 

UP/SP and BNSF i s lacking. To the contrary, i t confirms the 

vigor of that competition. The rates UP/SP offered t o SPP 

during the bidding process -- both on SUFCO coal originated at 

Sharp and cn coal from other Utah o r i g i n s -- were 

s i g n i f i c a n t l y lower than the rates SPP previously enjoyed, 

i.e . . the rates that had resulted from what SPP i t s e l f 

characterized as vigorous competition betv/een UP and SP, SPP-

10, Mar. 29, 1996, pp. 8-9; SPP-2, Aug. 1, 1997, p. 1. I t 

appears that SPP was more interested i n " s e t t i n g up" a f a i l u r e 

to agree with UP/SP on rates to support i t s renewed request 

f o r massive trackage r i g h t s across Nevada, Utah and Colorado 

than i n obtaining a competitive transportation contract. 

Rather than negotiating seriously with UP/SP, SPP terminated 
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contract negotiations, requested a t a r i f f rate from UP/SP, and 

f i l e d a rate complaint against UP/'̂ P. 

UP/SP, a n t i c i p a t i n g the ex p i r a t i o n of the North 

Valmy transportation contract at the end of June 1997, 

approached SPP i n A p r i l of th^ s year w i t h a rate o f f e r 

covering su b s t a n t i a l l y a l l coal shipments t o the plant. SPP 

rejected the UP/SP o f f e r and issued b i d s o l i c i t a t i o n s to UP, 

Utah Railway and BNSF. On May 30, UP/SP responded by o f f e r i n g 

s i n g l e - l i n e rates from Sharp, Savage and other points, and 

j o i n t - l i n e rates with Utah Railway from a number of points. 

Taking advantage of higher loading weights and longer t r a i n s 

to make the movements more e f f i c i e n t , as wel l as an improved 

a b i l i t y t o make resource a l l o c a t i o n decisions based on a long-

term volume commitment, UP/SP was able to o f f e r rates, f o r 

both the SUFCO and other Utah or i g i n a t i o n s , lower tban those 

under the expiring contract. Upon learning that SPP was not 

s a t i s f i e d with t h i s new bi d , UP/SP offered s t i l l another bid, 

with even lower rates. SPP then made a counterproposal. On 

August 1, UP/SP r e i t e r a t e d i t s p r i o r o f f e r , and also provided 

SPP with t a r i f f rates that SPP had previously requested i n the 

event an agreement could not be reached by August 1. That 

same day, SPP eerved UP̂ 'SP with a rate complaint and f i l e d i t s 

renewed demand i n t h i s proceeding for trackage r i g h t s . 

Contrary to SPP's suggestion, UP/SP d i d not take an 

i n f l e x i b l e approach during the negotiations. UP/SP agreed t o 
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extend the expiring contract to July 31 to give the part i e s 

more time to negotiate, and would have been receptive to 

further extensions i f negotiations had been progressing w e l l , 

Contrarv to SPP's assertions, UP/SP never i n s i s t e d that i t 

would bid only on a contract that covered a l l of North Valmy's 

requirements, UP/SP sought to o f f e r the lowest possible 

rates, taking account of the real e f f i c i e n c y benefits of long-

term volume commitments, and i t was prepared t o o f f e r rates 

without such commitments. Indeed, on August 12, at SPP's 

request, UP/SP offered contract rates f o r spot tonnage f -om a 

number of points, which were somewhat higher than the rate 

UP/SP quoted for a contract covering s u b s t a n t i a l l y a l l SPP 

coal tonnage, and on August 18 SPP accepted UP/SP's o f f e r . 

In any event, SPP c l e a r l y enjoyed the benefit of 

strong competition between UP/SP and BNSF i n t h i s bidding 

process. During the negotiations, Canyrn Fuels, owner of the 

SUFCO m.ine, advised UP/SP that i t was determined to ensure 

that Valmy would continue t o take as much coal from the mine 

as possible, and that SPP was considering t r u c k i n g SUFCO coal 

to Savage. UP/SP was extremely concerned about losing the 

Valmy movement to a Utah Railway-BNSF i n t e r l i n e movement 

o r i g i n a t i n g at Savage. UP/SP's assessment was that Utah 

Railway and BNSF would b i d aggressively f o r the Valmy business 

and that UP/SP faced a re a l threat of losing the t r a f f i c t o 

Utah Railway-BNSF, o r i g i n a t i n g at Savage. 
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UP/SP also recognized that other Utah mines, closer 

to Savage, were credible threats to provide tonnage above the 

SUFCO base contract volume, and that Utah Ra; Iway-BNSF was a 

formidable competitor f o r t h i s business. This incremc=ntal 

volume amounted to approximately 500,000 tons, or nearly h a l f 

of the 1.2 m i l l i o n tons used annually at Valmy.—' 

The rate reductions UP/SP offered were d i r e c t l y 

driven by theae well-grounded concerns about Utah Railway-BNSF 

competition f c r the business. 

Despite the competitive pressures inherent i n t h i s 

bidding process, SPP argues that the rate o f f e r s i t received 

were noncompetitive. I t alleges (a) that Utah Railway-BNSF 

bids i t received f o r part of the coal tonnage to North Valmy 

were higher than UP/SP's bids f o r s u b s t a n t i a l l y a l l of the 

tonnage, and (b) that an unnamed SPP consultant has opined 

that the UP/SP bid was higher than what the consultant would 

have expected from "head-to-head r a i l competition i n a 

competitive market." H i l l V.S., p. 3. 

^' Coal procurement i s directly influencea by minehead 
prices as well as r a i l rates, and many other Utah mines are 
directly competitive against SUFCO for the SPP business. 
UP/SP-231, Sansom, pp. 21-24. The potentially competing mines 
included the Andalex mine, which produces coai that had been 
successfully tested at Valmy. A mine such as Andalex, with 
i t s own loading f a c i l i t y (which would further reduce trucking 
and handling expense), posed a potent threat that UP/SP would 
lose the incremental tonnage above the SUFCO baseline amounts 
to a Utah Railway-BNSF movement originating at Savage. 
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Of course, strong competition does not necessarily 

re s u l t i n i d e n t i c a l bids, p a r t i c u l a r l y when each bidder i s 

uncertain of the l e v e l of other bids. And a bid on larger 

tonnages, with the attendant e f f i c i e n c i e s , can be expected t o 

be lower than a bid on smaller tonnages. Moreover, SPP's 

assertions that BNSF's bids were non-competitive are highly 

doubtful i n ligh/. of SPP's admission that i t expects to 

contract with BNSF to miove coal to the plant. SPP-2, H i l l , p. 

4; see also Letter to Secretary, Aug. 18, 1997, p. 2 (desire 

to continue to receive bids from BNSF i n the f u t u r e ) . Indeed, 

as t h i e reply i s being f i l e d , BNSF operating o f f i c i a l s have 

advised UP/SP that BNSF and SPP have signed a contract f o r 

part of SPP's coal tonnage and u n i t t r a i n movements from the 

Savage transloading f a c i l i t y t o North Valmy, routed Utah 

Railway-BNSF, w i l l commence as early as next week. 

But SPP's arguments should be rejected out of hand 

at the threshold because of SPP's f l a t refusal to disclose i t s 

purported basis f o r them. SPP has withheld a l l Utah Railway-

BNSF bi d data from the Board, and has refused Applicants' 

request f o r t h i s data.—' The Board cannot give any weight. 

—' SPP claimed that i t was withholding the information 
because of a duty of confidentiality to BNSF and Utah Railway. 
But information subject to contractual confidentiality 
undertakings to third parties has been routinely produced in 
this and other merger cases subject to the "Highly 
Confidential" designation which r e s t r i c t s i t to outside 
counsel and consultants. When Applicants' counsel asked SPP's 
counsel i f they would stipulate to the entry of such an order, 

(continued...) 
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consistent with basic due process, t o a claim that a b i d was 

uncompetitive when the claimant refuses to reveal t o e i t h e r 

i t s adversary or the Board i t s e l f the basis f o r the claim. 

The Board should also disregard the opinion of SPP's 

mystery consultant. SPP's submission does not name e i t h e r the 

consultant or the allegedly competitive rate l e v e l the 

consultant had i n mind, and does not explain whether that 

supposed rate l e v e l has any relevance to the circumstances of 

the Utah-Valmy movements at issue here. SPP has rebuffed 

Applicants' requests for any f u r t h e r explanation, saying only 

that there i s "no document" i n which the unnamed consultant's 

opinion i s to be found, that the opinion was expressed "over 

the phone," and that there i s "no s p e c i f i c rate l e v e l " that 

the consultant had i n mind. I t i s obviously impossible to 

understand or dispute such a hearsay opinion, and i t would be 

grossly u n f a i r for the Board to consider i t . 

—'(...continued) 
they refused. They also refused a proposal that disclosure be 
even more t i g h t l y l i m i t e d to the Board and outside counsel and 
consultants to the Applicants. They also refused even t o say 
whether there was any w r i t t e n c o n f i d e n t i a l i t y agreement w i t h 
BNSF and Utah Railway, or whether any such agreement, i f i t 
existed at a l l , allowed f o r production i n response t o a Board 
order. Thus, SPP's claim, i n a l e t t e r t o the Board dated 
August 18, that, as to the b i d data (the l e t t e r i s s i l e n t 
about i t s refusal to provide any information about i t s unnar>.ed 
"consultant" and that consultant's purported opinion), i t was 
put i n t h i s " d i f f i c u l t p o s i t i o n " by BNSF's refusal t o consent 
to release of the information should be rejected. SPP's 
" d i f f i c u l t p o s i t i o n " i s of i t s own contrivance, and r e s u l t s 
from i t s attempt to advance assertions i t refuses t o 
substantiate. 
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In any event, the fa c t that the UP/SP rate o f f e r was 

s i g n i f i c a n t l y below the rate under the expiring contract --

which SPP admits was the r e s u l t of vigorous competition 

between UP and SP -- p l a i n l y indicates that the merger d i d not 

reduce competition. SPP cannot simultaneously claim that the 

old, pre-merger rate r e f l e c t e d vigorous head-to-head 

competition, and then claim that a lower rate f a i l s some 

secret standard that an unnamed consultant has set f o r "head-

to-head competitive rates." 

F i n a l l y , even i f SPP's competitive arguments were 

not f a t a l l y flawed, the r e l i e f i t seeks i s grossly overbroad, 

and would have to be rejected on that basis alone. See, e.g.. 

Decision No. 44, p. 188: BNSF. Decision No. 38, served Aug. 

23, 1995, pp. 72-73, a f f d sub nom. Western Resources. Inc. v. 

STB, 109 F.3d 782 (D.C. Cir. 1997). Though i t did not have 

two s i n g l e - l i n e r a i l a l t e r n a t i v e s to any Colorado or Utah mine 

before the merger,--' SPP now wants two s i n g l e - l i n e options 

to dozens of Colorado and Utah mines; and i t demands service 

by a r a i l r o a d of i t s choosing at a subsidized trackage r i g h t s 

fee f a r below the BNSF rate which the Board upheld as 

^'' I t i s simply not true that, p r i o r to the merger, SPP had 
"head-to-head, s i n g l e - l i n e r a i l competition between UP and SP 
from numerous coal mines i n Colorado and Utah." SPP-2, p. 1. 
UP did not serve any coal mines i u thosp states; i t served 
only the Sharp, Utah, truck transloading f a c i l i t y . This waa 
f u l l y explained i n the merger proceeding (e.g.. UP/SP-230, pp. 
264-65; UP/SP-231, Nock, pp. 50-51; UP/SP-231, Sansom, pp. 46-
47), and SPP o f f e r s no basis f o r the mistaken assertions i t 
makes here. 
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reasonable. SPP-2, pp. 2, 9.̂ '̂ Such r e l i e f would place SPP 

at a great advantage over i t s pre-merger circumstances, and 

would surely provoke complaints from other coal receivers 

demanding similar new competition and special subsidies. 

There i s no more basis now f o r granting SPP's request than 

there was at the time of the Board's decision approving the 

merger. 

3. Tex Mex 

Tex Mex, i n i t s August 1 comments, renews i t s 

contention that i t faces d i f f i c u l t i e s competing f o r Mexican 

t r a f f i c o r i g i n a t i n g i n Houston because i t may not use i t s 

Houston trackage r i g h t s to handle t r a f f i c to and from points 

other than Mexico or Tex Mex's own l i n e s . TM-2, p. 11, & 

Haley, Turner. This claim o f f e r s no basis f o r the Board to 

reconsider the l i m i t a t i o n s placed on Tex Mex's trackage 

r i g h t s . 

The appropriateness of l i m i t i n g Tex Mex's trackage 

r i g h t s to t r a f f i c having a p r i o r or subsequent movement on Tex 

Mex's Laredo-Corpus Christi/Robstown l i n e has already been 

l i t i g a t e d twice. See Decision No. 44, pp. 149-50; Decision 

No. 62, served Nov. 27, 1996. Tex Mex's t r a f f i c t o and from 

Laredo has s i g n i f i c a n t l y increased since the merger, as shown 

i n Applicants July 1 report (UP/SP-303, pp. 108-12). These 

^' SPP also requests, apparently i n the a l t e r n a t i v e , some 
vague, unspecified augmentation of BNSF's competitiveness f o r 
i t s business alone. SPP-2, p. 2. 
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including t h e i r f u l l t r a f f i c tapes, w i t h i n 15 days. Neither 

KCS nor Tex Mex made any fur t h e r requests, nor did they f i l e 

any motions to compel as to the l i m i t e d items to which 

Applicants objected. 

The f a i l u r e of KCS and Tex Mex to make any serious 

e f f o r t to pursue discovery or use the material they d i d obtain 

shows that they have no genuine i n t e r e s t i n pursuing relevant 

information, but only seek t o delay and complicate the 

proceeding. The Board has ample information before i t on 

which to base i t s f i r s t - y e a r oversight determinations, and a 

delay f o r more discovery i s not merited. 

2. Reporting 

Several commentators make proposals as to future 

reporting by the Applicants and BNSF of information the Board 

could use i n i t s future oversight i n the area of competition. 

CMA and SPI, f o r example, urge that the Board should mandate 

reporting of unspecified competitive "metrics," using a 

"baseline" of the second or t h i r d quarter of 1995. CMA-2/SPI-

3, p. 1?.—' KCS urges that the Applicants be required t o 

report c o r r i d o r - s p e c i f i c "market share" data, KCS-2, pp, 3, 

7-10, Tex Mex and Fina suggest that a breakdown of RNSF 

t r a f f i c volumes -- apparently am.ong reroutes, " 2 - t o - l " 

—' Applicants w i l l be happy to comply i n the future w i t h 
CMA/SPI's one s p e c i f i c request -- f o r more d e t a i l e d data about 
the segregated funds that have been established f o r BNSF 
trackage r i g h t s fees. CM.\-2/SPI-3, p. 12. 
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c r a f f i c , and new marketing opportunities -- should be 

mandated. TM-2, p. 7; FINA-1, pp. 6, 11. 

Applicants do not take issue with the need f o r 

future reporting of information that w i l l allow a meaningful 

assessment of ongoing progress w i t h the merger and the 

effectiveness of the competitive conditions. Applicants 

believe, however, that the extensive q u a n t i t a t i v e data and 

other information contained i n t h e i r July 1 report c o n s t i t u t e d 

the kind of information best suited to that assessment. 

Clearly, BNSF (and Tex Mex) t r a f f i c volumes are of basic 

importance. The sort of det a i l e d , shipper-specific 

information that was contained i n the Confidential Appendices 

i n UP/SP-304 i s equally valuable i n gauging whether strong 

competition i s occurring. So are the rate comparisons that 

were contained i n those appendices. As fo r a "baseline," 

Applicants believe that the one they used -- comparing 

i d e n t i c a l periods following and preceding the merger - - i s 

more informative than the ones suggested by CMA and SPI. 

Applicants submit that c o r r i d o r - or p o i n t - s p e c i f i c 

"market shares" cannot be computed without inordinate burden, 

and would not be meaningful i f they were computed. Without 

involving outside consultants and conducting massive 

discovery. Applicants are i n no p o s i t i o n t o break down BNSF 

t r a f f i c i n t o reroutes and other categojcicc, or to measure the 

ever-changing universe of t r a f f i c at former " 2 - t o - l " 
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f a c i l i t i e s and i n former " 2 - t o - l " corridors f o r the purpose of 

t r y i n g to compute "market shares." Any such repo r t i n g would 

be hugely burdensome, and would not provide information from 

which the Board could draw useful conclusions, or on the basis 

of which i t should make decisions about the effectiveness of 

the conditions or the need f o r any f u r t h e r conditions. 

Applicants did report on BNSF's "market share" at the l e v e l at 

which such a concept can be meaningfully assessed -- i n the 

aggregate.—' 

The proper test of BNSF's competitiveness i s not 

what percentage of the t r a f f i c at some p a r t i c u l a r " 2 - t o - l " 

point i t handles, but rather whether i t i s mounting 

competitive service, a t t r a c t i n g substantial business, gaining 

a substantial share of i t s o v e r a l l p o t e n t i a l t r a f f i c base, and 

having an impact on rates and service. A l l of chat i s clear 

from the data that are available and have been submitted --

and i t i s such data that should continue to be submitted i n 

the future. 

Applicants suggest that future in-depth oversight 

i n q u i r i e s continue to be held annually, w i t h d e t a i l e d 

— S e e UP/SP-303, pp. 94-95. BNSF volumes have r i s e n very 
sub s t a n t i a l l y since, i n A p r i l , i t indicated p u b l i c l y that 
trackage r i g h t s revenues were running at a le v e l of nearly 
$150 m i l l i o n per year. Obviously, the security analyst's 
report described by CMA and SPI (CMI-2/SPI-3, p. 7) a i 
i n d i c a t i n g that BNSF expects ns p o s i t i v e revenues from the 
trackage r i g h t s e i t h e r i s i n er r o r or i s mischaracterized by 
CMA and SPI. 
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reporting by Applicants and BNSF along the l i n e s of the July 1 

report. Quarterly reports would update the data from the 

annual reports, and be less technical and " l e g a l i s t i c " -- but 

should noc be required to contain the sort of comprehensive 

analysis contained i n the annual reports. Applicants devoted 

many hundreds of hours of key managers to preparing t h e i r July 

1 report, and i f such reports had to be submitted q u a r t e r l y 

there would be l i t t l e time l e f t f o r key personnel t o run the 

r a i l r o a d and continue t o a t t a i n the merger benefits that t h i s 

process i s a l l about. 

3. Oversight Period 

Millennium argues that the oversight process should 

be extended by one year because the f i r s t year has involved a 

phase-in of the competitive conditions. .MPI-2, p. 4. But the 

Board was of course well aware that t h i s would be the case 

when i t adopted a five-year oversight period. The period can 

be adjusted, e i t h e r to lengthen or shorten i t , as experience 

with the merger and the conditions continues to accumulate. 

I I . MERGER IMPLEMENTATION: BENEFITS AND SERVICE PROBLEMS 

UP/SP continues to implement the merger e s s e n t i a l l y 

as predicted i n Applicants' July 1 report, acting to introduce 

new services, invest heavily i n physical plant, and r e a l i z e 

operating e f f i c i e n c i e s . At the same time, operating problems 

i n the Gulf Coast area, acknowledged i n the July 1 report, are 

proving to be more severe than o r i g i n a l l y a nticipated, and 
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UP/SP i s also experieacing service deficiencies i n other 

regions. UP/SP recognizes that these service f a i l u r e s are 

creating s i g n i f i c a n t problems for customers, and i t s highest 

corporate p r i o r i t y i s to resolve them as promptly as safety 

and prudence permit. 

The most severe service d i f f i c u l t i e s are not the 

re s u l t of the merger or merger implementation, as demonstrated 

by the f a c t that they are concentrated on the Gulf Coast 

Corridor where labor agreements s t i l l f o r b i d operational 

consummation of the merger. Instead, UP/SP believes that the 

d i f f i c u l t i e s vexing the r a i l r o a d and i t s shippers r e s u l t from 

the long-term effects of years of SP f i n a n c i a l weakness and 

underinvestment i n track, locomotives and operating personnel, 

combined with a s t r i n g of disruptive events and conditions 

during the spring and summer. Service on SP i n the Gulf Coast 

Corridor suffered a breakdown akin to e a r l i e r service 

breakdowns that had plagued SP f o r years. This i n turn had 

ri p p l e e f f e c t s throughout the UP/SP system. The p r i n c i p a l 

d isruptive factors appear to have been heavy upgrading work on 

the Sunset Route i n Texas and Louisiana; several unfortunate 

derailments and weather-related service i n t e r r u p t i o n s ; a 

temporary period of d e b i l i t a t i n g delays to t r a f f i c to and from 

Mexico as a result of the p r i v a t i z a t i o n of part of the Mexican 

railway system; a surge i n the volumes of p l a s t i c s shipments 

requiring storage; and -- most recently -- flooding, trackwork 
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and derailmen'-s on CSX east of New Orleans. Combined, these 

problems have resulted i n severe crew and locomotive shortages 

that would not otherwise have occurred or at least would have 

been more e a s i l y remedied. 

UP/SP urgently wants to remedy these service 

problems. We know they are expensive f o r shippers, as wel l as 

the r a i l r o a d . They increase operating costs and drive 

customers t o competitors, such as BNSF, which i s h i g h l i g h t i n g 

UP/SP's problems i n marketing i t s services, and i s enjoying 

growth i n i t s o v e r a l l Western t r a f f i c share. As a r e s u l t , 

UP/SP i s pouring management, physical, f i n a n c i a l and personnel 

resources i n t o the e f f o r t to restore service q u a l i t y . The 

r a i l r o a d i s h i r i n g more aggressively than at any time i n 

memory; new and leased locomotives are a r r i v i n g on the 

property; f a c i l i t i e s ate under construction; and management 

forces have been deployed to problem areas. A few commenting 

shippers a t t e s t that UP/SP i s working hard to resolve t h e i r 

problems. 

Unfortunately, i t takes much longer for a r a i l r o a d 

to e x t r i c a t e i t s e l f from operating d i f f i c u l t i e s than to incur 

them, and there i s no quick and easy f i x . The brightest hope 

for major improvement l i e s i n implementing the UP/SP merger 

and taking advantage of the benefits of integrated operations. 

UP/SP w i l l continue to provide meaningful .reports to the Board 

and i t s shippers as i t works to correct these problems. 

I 
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A. Merger Implementation Update 

1• Essential Building Blocks 

As UP/SP explained i n i t s July 1 report, the three 

key b u i l d i n g blocks for implementation of t h i s merger are 

information systems consolidation, human resource i n t e g r a t i o n , 

and UP/SP's $1.5 b i l l i o n c a p i t a l investment program. The 

lecent service disappointments make i t even more important to 

proceed apace with these c r i t i c a l processes. 

a, TCS I n s t a l l a t i o n on SP 

Over the August 1-3 weekend, UP/SP completed the 

second phase of Transportation Control System ("TCS") 

implementation on the SP system. This second phase, much 

larger than the f i r s t on DRGW l i n e s , ^ ' delivered TCS to 

former SSW and SPCSL lines between St. Louis and Santa F.osa, 

New Mexico, and between Chicago and points i n North Texas and 

Louisiana. This TCS expansion appears t o have been successful 

and to have caused few disruptions, although the f u l l e f f e c t s 

of programming changes on car routings may no. appear u n t i l 

l a t e r . In addicion to giving personnel on SSW and SPCSL l i n e s 

more sophisticated management tools, t h i s expansion provides 

UP/SP managers on the Gulf Coast wit h more r e l i a b l e and 

integrated information about t r a f f i c flows i n t o that area, 

improving t h e i r a b i l i t y to plan operations and reduce 

^' A small supplemental expansion covered SP's l i n e between 
Ogden, Utah, and Elko, Nevada. 
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unnecessary movements. UP/SP i s curren t l y r e v i s i n g the next 

phase of TCS expansion so that TCS can be implemented 

throughout the Texas area as soon as possible, 

b. Workforce Integration 

A f t e r the Board dissolved i t s stay, UP/SP on July 1 

consolidated UP and SP t r a i n operations i n the Central 

Corridor between Herington, Kansas, and Elko, Nevada, This 

allowed UP/SP to act as a single c a r r i e r i n t h i s region, and 

to combine UP and SP t r a f f i c f o r the f i r s t time anywhere, 

UP/SP i s gradually s h i f t i n g manifest f r e i g h t t r a i n s from SP's 

Tennessee Pass route to UP's much fa s t e r and more e f f i c i e n t 

l i n e through Wyoming, and i t i s moving coal t r a i n s to the 

Moffat Tunnel l i n e . UP/SP i s now operating through t r a i n s and 

blocks l i n k i n g SP yards i n Stockton, Oakland and Eugene w i t h 

UP's North Platte, Nebraska, c l a s s i f i c a t i o n yard. With only 

one c l a s s i f i c a t i o n between the West Coast and terminals i n 

Chicago, St. Louis and Kansas City, on the Conrail system, and 

at other locations throughout the Midwest, a l l the shipments 

on these t r a i n s receive faster service across the Central 

Corridor than SP provided. 

As predicted i n the July 1 report, UP/SP was able to 

reduce the i n e f f i c i e n t , delay-causing operating pattern i n the 

Salt Lake Valley, which had prevailed f o r over a decade, i n 

which SP and UP t r a i n s bound to the same destinations moved i n 

opposite d i r e c t i o n s between Ogden and Salt Lake City. UP/SP 
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removed some twenty through t r a i n movements per day from t h i s 

busy l i n e , Utah Railway's service as agent f o r BNSF should 

benefit from t h i s reduction i n through t r a i n operations, cS i t 

also uses t h i s l i n e . 

UP and SP consolidated t h e i r Central Corridor yard 

operations at Denver and Salt Lake City. These consolidations 

eliminatec some interchanges between the two r a i l r o a d s and 

allowed UP/SP to specialize yard functions at both locations. 

In Denver, UP/SP intermodal service i s now consolidated at 

UP's f a c i l i t y , and most automotive t r a f f i c i s handled at UP's 

Rolla f a c i l i t y . In Salt Lake City, SP's Roper Yard becomes 

the major carload f a c i l i t y , e l i m i n a t i n g d u p l i c a t i v e a c t i v i t i e s 

i n UP and SP yards. UP/SP i s developing plans t o close the SP 

intermodal f a c i l i t y i n favor of UP's North Salt Lake ramp. 

On September 16, UP/SP w i l l be able to combine UP 

and SP workforces and operations throughout the Gulf Coast 

area, where service has been inadequate. As described l a t e r , 

t h i s w i l l allow UP/SP to make a large number of operating 

changes to improve service and elimi'^ate i n e f f i c i e n t 

operations throughout t h i s t e r r i t o r y . UP/SP expects to begin 

d i r e c t i o n a l operations between Ft. Worth and Houston i n 

September. Directional operations w i l l eliminate most of the 

delays caused by t r a i n meets, reduce congestion i n t h i s 

c r u c i a l corridor, and allow t r a i n crews to be used m.ore 

e f f i c i e n t l y . Labor implementing agreements w i t h t r a i n and 
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engine crews are expected i n the St. Louis-Texas Corridor by 

the end of the year, leading to d i r e c t i o n a l operations i n t h i s 

c o r r i d o r . 

Except for ongoing nt g o t i a t i o n s w i t h UTU and BLE, 

UP/SP has reached merger implementing agreements w i t h a l l 

unions except signal, maintenance of way, and yardmaster 

employees. The process of combining UP and SP headquarters 

functions i s also es s e n t i a l l y complete. The r a i l r o a d has made 

a l l management personnel selections, and most employees have 

relocated. SP dispatchers are beginning to move t o UP's 

Harriman Dispatch Center i n Omaha. 

2, New and Improved Train Services 

UP/SP continues to introduce new and improved 

services made possible by the merger. By l a t e July, UP/SP had 

removed enough t r a i n s from the Tennessee Pass l i n e to free up 

yard space i n Herington, Kansas. This i n turn allowed UP/SP 

to restructure SP intermodal service between the Midwest and 

Ca l i f o r n i a as forecast i n the July 1 report. Operating l i k e 

an a i r l i n e hub, Herington receives three t r a i n s each day, one 

each from Chicago, St. Louis and Kansas City, and converts 

them to three outbound dedicated t r a i n s , one f o r Oakland and 

one each f o r the UP and SP intermodal f a c i l i t i e s i n Southern 

C a l i f o r n i a . These t r a i n s avoid switching en route and provide 

more r e l i a b l e and fa.=-ter ser-'-ice. The same procedure speeds 

shipm.ents moving eastbcurU. A l l the t r a i n s between Herington 
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and the West Coast operate over the Tucumcari Line, where the 

f i r s t steps of a $125 m i l l i o n upgrade are already allowing the 

l i n e to operate more smoothly than i t has i n many years. 

UP/SP's new intermodal t r a i n s are operating 

successfully and promoting competition. Trains ZMELT and 

ZLTME between Memphis and Ca l i f o r n i a are carrying growing 

amounts of t r a f f i c . Congestion on the Southern Corridor has 

held performance below desired levels, but the t r a i n s 

generally arrive w i t h i n the windows that s a t i s f y customer 

requirements. They already have pushed BNSF t o improve i t s 

service. On July 28, BNSF announced that i t would double i t s 

premium intermodal service betveen Dallas/Ft.Worth and both 

Los Angeles and Stockton, C a l i f o r n i a , g i v i n g i t two d a i l y 

departures i n that c o r r i d o r . I t also advertises tw i c e - d a i l y 

service between Memphis and the two C a l i f o r n i a terminals. 

BNSF reduced t r a n s i t times of these t r a i n s by one to four 

hours, a clear response to UP/SP's new t r a i n . 

UP/SP's Oakland-Chicago premium service continues to 

set the service standard in this t r a f f i c lane long c.ominated 

by Santa Fe. On-time performance declined somewhat during the 

summer maintenance period on the Central Corridor but s t i l l 

exceeded 85%. The trains continue to be heavily patronized. 

The t r a f f i c volume on the new UP/SP-NS intermodal service 

between Columbus, Ohio, and Los Angeles i s growing steadily. 

I t now averages about 55 units per day, with a high thus far 

m 
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of 80 un i t s . In the 1-5 Corridor, UP/SP's Seattle-Los Angeles 

intermodal service continues to a t t r a c t new t r a f f i c . I n June, 

i t carried a t o t a l of 247 units to and from Seattle; i n July, 

i t c arried 755, a threefold increase. The l a t e s t data show 

that on-time performance steadily improved through the f i r s t 

ten days of August. 

B. Safetv F i r s t 

DOT'S comments raise questions about whether UP/SP 

i s rushing to implement i t s merger at the expense of safety. 

Let there be no doubt about UP/SP's po l i c y . As Art Shoener, 

Executive Vice President-Operations, recently t o l d oompany 

employees: "Safety i s always No. 1." Even a project as 

important as combining two railroads does not override the 

focus on safe operations. "In our r a i l r o a d , " said Shoener, 

'• safety comes before p r o d u c t i v i t y . " He also urged the company 

to guard against d i s t r a c t i o n from safety as a r e s u l t of the 

merger. In the wake of three recent accidents, UP/SP i s 

rededicating i t s e l f t o i t s s a f e t y - f i r s t philosophy. 

DOT presents no evidence that merger implementation 

has resulted i n any decline i n safety, and i t o f f e r s no 

comparison of pre u.crger and post-merger safety levels, save 

one: i t acknowledges that UP/SP has accomplished a 

"s i g n i f i c a n t achievement" i n reducing i n j u r y rates, especially 

on SP lin e s , since the merger. DOT-1, p. 3. DOT also 

acknowledges that "UP management has cooperated f o r t h r i g h t l y 
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with FRA on i t s Safety Assurance and Compliance Program on 

addressing every safety issue brought t o i t s a t t e n t i o n . " I d . 

In l i g h t of t h i s record, i t i s unclear why DOT thinks the 

Board should become more involved i n safety enforcement. 

The three recent accidents had nothing to do w i t h 

the merger or i t s implementation. Most UP and SP r a i l 

operations have not yet been merged. The accident at Devine, 

Texas, appears to have resulted from a dispatching error at 

the Harriman Dispatch Center. UP/SP had not implemented any 

merger-related changes to dispatching at the Harrim.an Center 

at the time of the accident. Contrary to DOT's comment (DOT-

1, p.3), the incident at Delia, Kansas, which occurred on a 

CTC-controlled l i n e where no merger-related service changes 

had taken place, did not involve dispatcher error. Train crew 

error appears to have been the cause. The most recent 

incident i n Western Nebraska apparently resulted from an 

equipment malfunction on a f r e i g h t car. 

UP/SP has cooperated f u l l y w i t h FRA's intensive 

i n q u i r i e s i n t o i t s operating practices, as DOT acknowledges. 

FRA hĉ 9t conducted two thorough audits of UP/SP dispatching 

since the Levine accident. UP/SP developed a comprehensive 

safety improvement action plan to address FRA concerns, a plan 

that extends we l l beyond FRA requirements. FRA has reviewed 

t h i s plan with UP/SP managers on several occasions, and UP/SP 

o f f i c i a l s understand that FRA i s s a t i s f i e d w i t h i t . DOT'S 
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f i l i n g mentions concerns about dispatcher workloads, an 

industry issue FRA highlighted i n a recent report t o Congress, 

but FKA did not indicate concern about t h i s issue a f t e r 

reviewing t h i s subject with UP/SP. 

Readers may be alarmed by DOT'S statement t h a t , when 

i t monitored communications at the Harriman Center, "almost 

80% of the orders monitored contained one or more er r o r s . " 

DOT-1, p. 3. Assuming t h i s f i g u r e i s correct, the types of 

errors referred to are of a highly technical sort that d i d not 

compromise safe operations, such as a dispatcher i d e n t i f y i n g 

himself or herself as "Dispatcher 27" instead of the required 

"UP Dispatcher 27." UP/SP takes these errors seriously, and 

i t conducts d a i l y audits of dispatching audio tapes so that i t 

can r e t r a i n any dispatcher whose communications are not 

complete i n every respect. Similar steps are being taken t o 

ensure that t r a i n crews communicate properly. 

UP/SP also has adopted a p o l i c y of subjecting i t s 

dispatching practices to review by an independent body three 

times per year. Well before DOT submitted i t s f i l i n g , UP/SP 

had i n v i t e d FRA to conduct a reinspection of UP/SP dispatching 

early next year. We welcome FRA's scrut i n y and are confident 

that FRA w i l l not i d e n t i f y any s i g n i f i c a n t dispatching issue 

where safety i s compromised. 

As regards safe operations i n "dark" t e r r i t o r y where 

there are no trackside signals, the Harriman Center a c t i o n 
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plan reviewed by DOT includes several new rules governing 

communication of track authority that make miscommunications 

such as those that appear to have played a role i n the Devine 

accident e s s e n t i a l l y impossible. DOT also expresses an 

undefined concern about recordkeeping that could make i t 

d i f f i c u l t t o monitor compliance wit h the Hours of Service 

laws. DOT may have been concerned that UP/SP would adopt UP's 

system f o r recording crew time e l e c t r o n i c a l l y , when FRA 

preferred the SP system. UP/SP has already t o l d FRA that i t 

w i l l use the SP system. 

DOT does not provide enough information about 

alleged problems i n connection wit h hazardous materials 

placarding and documentation to permit us to respond. DOT-1, 

p. 4. UP/SP jus t completed a round of claim settlement 

conferences with FRA i n June and July, but the number of FRA 

c i t a t i o n s discussed i n those conferences was no greater than 

normal. Nevertheless, UP/SP employs a compliance audit 

process to address the p r i n c i p a l problem with hazardous 

materials labeling and documentation: intermodal shippers 

sometimes f a i l t o provide the r a i l r o a d w i t h proper disclosure 

of shipment contents. 

Twice during the last several months, FRA has 

sponsored meetings (in Phoenix anc Kansas City) at which labor 

union legislative representatives alleged violations by UP/SP 

and other railroads of the types described by DOT in i t s 
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f i l i n g . FRA did not present any findings or evidence of such 

v i o l a t i o n s during these meetings. Nevertheless, UP/SP i s 

p a r t i c i p a t i n g a c t i v e l y i n task forces established during those 

meetings to address the labor concerns. 

In an e f f o r t to enhance r a i l safety, UP/SP and the 

UTU which represents 60% of UP/SP's operating employees --

recently announced a new j o i n t safety program administered by 

an executive-level oversight team. This partnership w i l l 

focus on derailment and i n j u r y prevention, grade crossing 

safety and employee q u a l i t y of l i f e , w ith s p e c i f i c a t t e n t i o n 

to fatigue management. UTU President Charles L i t t l e said that 

t h i s program i s directed toward a common goal shared by UTU 

and the r a i l r o a d : "the safety of our members." 

C. Service Problems and Corrective Measures 

One of UP/SP's p r i n c i p a l objectives during the 

period of merger implementation was to avoid any d e t e r i o r a t i o n 

i n service. SP's hi s t o r y of f i n a n c i a l weakness and 

underinvestment, combined with a number of unanticipated 

circumstances, kept that goal from being achieved. No one i s 

more disappointed than UP/SP management. JP/SP i s committed 

to overcoming these service problems as promptly as safety and 

prudence permit i n order to regain the f u l l confidence of i t s 

customers. 

UP/SP service i n the Gulf area i s w e l l below UP/SP's 

expectations and standards. Elsewhere on the UP/SP system. 
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service problems are more modest but nevertheless appreciable. 

Although we do not agree with every assertion or complaint i n 

the shipper statements f i l e d with the Board, i n general we 

w i l l not contradict our customers' views. 

Unfortunately, there are no quick and easy 

solutions. New trainmen are being hired at a record rate, but 

they must be trained. Trainmen are being promoted to 

engineers, but they too must receive lengthy t r a i n i n g . UP/SP 

i s h i r i n g as many t r a i n dispatchers as i t can f i n d , but 

t r a i n i n g r dispatcher can take up to si x months. As we 

explain below, the largest improvements should come from the 

process of merger implementation i t s e l f , as UP/SP garners the 

e f f i c i e n c i e s of combining the two rail r o a d s . UP/SP w i l l 

r e a l i z e these improvements as i t continues to obtain labor 

implementing agreements, which the law requires i t to obtain 

before i t can consolidate t r a i n and yard operations. 

1. Causes of Service Problems 

Service problems of the kind UP/SP now faces are 

complex and the res u l t of numerous i n t e r r e l a t e d factors. We 

o f f e r here the oest judgment of UP/SP's senior operating 

o f f i c i a l s about the explanation for UP/SP's unanticipated 

service problems. 

On September 11, 1996, UP merged wit h an SP system 

i n f r a g i l e condition a f t e r years of f i n a n c i a l weakness. The 

Houston terminal area i n p a r t i c u l a r had long been an 
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operational headache. For example, a 1993 a r t i c l e described 

SP's Houston terminal as "scockpiling t r a i n s l i k e 

cordwood."—' During i t s f i n a l years of independent 

operation, SP had to deploy i t s investm.ent d o l l a r s with great 

care and i t could not a f f o r d to invest i n track and capacity 

to the extent of other r a i l r o a d s . As Oregon DOT reports, the 

1-5 Corridor " i s being a l l but r e b u i l t , " and "the r e b u i l d i n g 

of SP's o l d mainline was a necessity. "^i' SP's supply of 

locomotives was inadequate, and many were aging or i n poor 

condition. I t also avoided h i r i n g t r a i n crew employees f o r 

alm.ost a decade. 

When the merger was implemented, SP operations ; d 

l i t t l e margin for d i s r u p t i o n or error. As we stated i n the 

July 1 report, UP immediately transferred large numbers of 

locomotives to SP to get t r a i n s moving. This allowed SP t o 

remove backlogs, such as pent-up demand f o r coal 

tra n s p o r t a t i o n from Colorado and Utah mines, and to improve 

i t s on-time performance. But the SP system was s t i l l 

stretched. Although UP/SP was taking delivery of large 

numbers of new locomotives, power remained t i g h t . Train and 

engine crews i n the Gulf Coast area and many other parts of 

the SP system were working long hours. 

^' Trains. Sept. 1993, pp. 48, 62. 

^' Comments, p. 2. 
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I t i s important to keep i n mind t h a t , although the 

merge^ was consummated at the corporate l e v e l on September 11, 

1996, i t cannot be implemented at the t r a i n - s e r v i c e l e v e l 

u n t i l labor implementing agreements are i n place. U n t i l then, 

most UP and SP t r a f f i c must be handled as though the r a i l r o a d s 

are separate e n t i t i e s , yards cannot be combined or 

coordinated, and separate UP and SP t r a i n s must continue t o 

operace, even between the same points. As noted e a r l i e r , the 

f i r s t operational consolidation took e f r e c t on July 1 i n the 

Central Corridor. 

UP/SP expected to be able to maintain service 

q u a l i t y u n t i l labor implementing agreements allowed major 

gains i n equipment and employee u t i l i z a t i o n . Unfortunately, a 

series of events and conditions conspired to b a t t e r UP/SP 

operations i n the Gulf Coast Corridor during the spring and 

summer: 

a. Upgrading of the SP Mainline 

UP/SP and BNSF simultaneously engaged i n major 

upgrading projects on SP's Sunset Route between New Orleans 

and Houston. On December 16, 1996, BNSF purchased the 

easternmost 200 miles of SP's Houston-New Orleans mainline. 

BNSF immediately slowed a l l f r e i g h t t r a i n s to 40 mph. 

On approximately A p r i l 1, BNSF sent a t i e gang t o 

work on the east end of the l i n e and imposed curfews that 

blocked t r a i n operations f o r parts of each day. BNSF then put 
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a bridge gang to work on the other end of the l i n e , jLmposing 

another curfew at that end. As UP/SP operated most of the 

tr a i n s on the l i n e , t h i s had a disproportionate e f f e c t on 

UP/SP operatirns. We ao not suggest here that BNSF acted w i t h 

i n t e n t to degrade UP/SP service. But UP/SP service suffered 

from the curfews and lower speeds, BNSF agreed i n June t o 

modify i t s work schedule t o reduce the impact on UP/SP. 

Further west, on the segment of the SP l i n a east of 

Houston, retained by UP/SP, UP/SP deployed i t s own t i e gang to 

i n s t a l l 100,000 new t i e s . Tie conditions on t h i s section were 

f a r worse than on the p o r t i o n BNSF bought, and the repairs 

wera essential to correct slow orders. This work, which w i l l 

continue u n t i l the end of September, created a d d i t i o n a l 

windows when t r a i n s could not run. 

With curfews and slow orders between New Orleans and 

Houston, SP's service on the l i n e began to unravel and t r a f f i c 

began to back up in t o the already congested Houston terminal. 

As operations between New Orleans and Houston and i n the 

Houston area congealed, they consumed more and more assets and 

resources. Locomotive u t i l i z a t i o n plummeted locomotives 

were stuck on l i n e , leaving the Houston terminal w i t h 

inadequate power and f u l l of cars that could not move. Car 

u t i l i z a t i o n declined because car cycles lengthened. 

And the demand f o r scarce SP t r a i n crews increased. 

Crews weie unable to f i n i s h t h e i r runs w i t h i n twelve hours. 
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requiring second crews to move t r a i n s to the next terminal. 

This l e f t fewer crews available to move other t r a i n s . I t also 

forced t r a i n crews to work "on t h e i r r e s t " -- to go back on 

duty a f t e r the minimum rest time required by federal law. 

Some SP crews took time o f f , f u r t h e r depleting UP/SP's a b i l i t y 

to run t r a i n s , BNSF hired a number of SP t r a i n crew members 

to s t a f f i t s new t r a i n s , exacerbating the shortage. 

The delays due to upgrading and maintenance were not 

confined to the area east of Houston, UP/SP rushed a t i e gang 

to work on the worst section of the SP Sunset Route mainline, 

between Houston and San Antonio, That work i s now complete. 

Further west, near Lordsburg i n Arizona, UP/SP s t i l l has a 

gang at work replacing r a i l . A l l these a c t i v i t i e s cause 

t r a f f i c congestion and delays, consuming locomotives, cars and 

crews. 

b. Service Interruptions 

During the spring, UP/SP service was adversely 

affected by a series of incidents that impacted operations, 

especially on SP i n the Gulf Cofxst area. SP suffered a 

derailment at Risen, Arkau»as, that temporarily halted service 

north of Houston. The Sunset Route was blocked by f l a s h 

floods at Hondo, Texas, west of San Antonio. Two derailments 

blocked switching at Englewood Yard i n Houston. Then UP 

suffered i t s accident at Devine, Texas, south of San Antonio, 

which interrupted t r a f f i c to and from Mexico. 
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c. Disruption of the Laredo Border Crossing 

In the weeks surrounding the t r a n s f e r of Mexico's 

Northeast r a i l concession to private ownership, and especially 

i n the two weeks p r i o r to the transfer, the all-important 

Laredo gateway became congested. Laredo i s UP/SP's p r i n c i p a l 

route to Mexico, and i t handles more than 80% of a l l r a i l 

t r a f f i c between the U.S. and Mexico. UP/SP needs to send some 

400 or more cars southbound each day across the border at 

Laredo to keep up with demand. During the two weeks before 

the transfer, the Mexican railway often accepted fewer than 

300, and on June 23 -- the transfer date -- accepted only 63 

UP/SP cars f o r movement i n t o Mexico. This d i s r u p t i o n was 

apparently due i n part to reduced a v a i l a b i l i t y of crews and 

locomotives on the l i n e i n Mexico j u s t before p r i v a t i z a t i o n on 

June 23. At the same time, northbound t r a i n s were backed up 

i n Mexico because of congestion on UP/SP. 

As border crossings declined, UP/SP had as many as 

eleven t r a i n s stuck i n sidings along i t s mainline, preventing 

other t r a i n s from using the sidings and t y i n g up locomotives. 

Additional t r a i n s f i l l e d yard tracks at San Antonio, Ft. 

Worth, and further north. UP had as many as 4,500 cars en 

route to Mexico at one time, compared to an average of 3,000. 

This problem may now be fixed. Over the last 45 

days, UP/SP and the Mexican operator, KCS a f f i l i a t e TFM, have 

worked cooperatively to solve i t . The backlog of cars on 
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UP/SP bound f o r Mexico has declined, and the number of cars 

crossing the border i s up to pre-transfer l e v e l s . TFM 

recently agreed to increase the number of cars i t takes each 

day to 550. Assuming that happens, t h i s cause of congestion 

should be over. 

d. Increased Plastics T r a f f i c and SIT Volume 

A number of p l a s t i c s shippers note wi t h 

d i s s a t i s f a c t i o n that UP/SP i s s t o r i n g some SIT cars f a r from 

t h e i r o r i g i n s i n Texas. FINA-1, p. 4; CMA-2/SPI-3, p. 17. As 

discussed above, a number of factors have created especially 

heavy demand f o r capacity i n JP/SP's SIT f a c i l i t i e s , both i n 

the Houston area and at more di s t a n t locations. These 

conditions have added to the s t r a i n on UP/SP's Gulf operations 

by adding to the number of t r a i n movements and causing some of 

UP/SP's yards to operate at reduced e f f i c i e n c y because many 

tracks are devoted to temporary storage. On one day, f o r 

example, UP/SP had to run f i v e f u l l t r a i n s of SIT cars out of 

Houston. 

e. Hurricane and Other Disruptionp ou CSX 

Nature dealt the most recent blow to UP/SP service 

i n the Gulf Coast Corridor. Hurricane Danny did not d i r e c t l y 

a f f e c t UP/SP's service area, but i t lingered f o r days over the 

CSX mainline northeast of New Orleans, dropping more than 

t h i r t y inches of r a i n i n some areas. Miles of the CSX l i n e 

were under water. As a r e s u l t , t r a f f i c that usually runs v i a 
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New Orleans had to be rerouted v i a Memphis, consuming 

increasing numbers of the already-meager supply of locomotives 

and crews. In addition, CSX recently had a 250-person r a i l 

gang on i t s New Orleans l i n e , and i t has experienced two 

derailments on the same l i n e . UP/SP has no complaints about 

CSX's e f f o r t s . CSX has been supportive of UP/SP's attempts t o 

a l l e v i a t e congestion on the Gulf Coast Corridor, and has 

worked wit h UP/SP to offset the e f f e c t s of these disrup t i o n s . 

But i t s problems became UP/SP problems. 

* * * 

A l l these factors combined t o slow the o v e r a l l 

v e l o c i t y of t r a i n and shipment movements throughout the Gulf 

Coast Corridor. That slowdown, i n t u r n , i s having r i p p l e 

e f f e c t s throughout the merged system, especially on SP. 

As locomotives and cars became tied up in Texas 

congestion, service on the remainder of the UP/SP system 

suffered because locomotives and car supplies were depleted. 

In addition, UP/SP judged the situation in the Houston area to 

be sufficiently c r i t i c a l to ju s t i f y diverting locomotives from 

other merged system terminals. As a result, more trains are 

being held for power on other parts of the merged system and 

fewer locomotives are being assigned to some trains, resulting 

in longer transit times. UP/SP w i l l address these situations 

by acquiring and leasing more locomotives, as described in 

detail below. 
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UP/SP service f o r Vowder River Basin coal t r a f f i c 

has been adversely affected by several factors, but app'^ars to 

be returning to norma, except f o r t r a i n s to and from Texas 

u t i l i t i e s which are affected by the Gulf Coast s i t u a t i o n . I n 

lat e May, the nation's largest coal mine, located i n the 

Basin, shut down due to flooding, and i t continued t o be 

adversely affected f o r some time. Although some empty t r a i n s 

were diverted to other mines, empty t r a i n s backed up 

throughout the coal corridors east of the Basin, causing 

congestion and delays. Weather problems returned w i t h a 

vengeance i n July, when one mine was disabled by l i g h t n i n g and 

several were closed by heavy r a i n , completely d i s r u p t i n g 

UP/SP's coal operations and causing congestion throughout the 

Midwest. Coai loadings i n the Basin returned to normal i n 

early August and should remain at near normal le v e l s , although 

the operation continues to be affected by t i g h t crew and power 

a v a i l a b i l i t y . 

UP/SP coal service was also disrupted by unexpected 

crew shortages i n the Colorado and Utah coal mining region. 

UP/SP gives p r i o r i t y to s t a f f i n g BNSF t r a i n s i n the Central 

Corridor. BNSF, which i s about to begin supplying crews f o r 

i t s own increasing Ceiitral Corridor trackage r i g h t s 

operations, has been h i r i n g aggressively i n t h i s area. A 

number of UP/SP personnel, unc-->rtain of how the UP/SP merger 

might a f f e c t them or wishing to avoid relocation, t r a n s f e r r e d 
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to BNSF. The merged system i s working aggressively t o 

s t a b i l i z e the s i t u a t i o n and return operations to normal 

levels. 

F i n a l l y , service on former SP l i n e s i n Phoenix and 

i n the Southern C a l i f o r n i a area has been adversely affected. 

In Phoenix, UP/SP recently revised i t s operating plan to 

improve service to shippers on the SP l i n e . I n Southern 

C a l i f o r n i a , the problem arises primar'j.y from congestion at 

SP's West Colton yard. Implementation of TCS i n the Central 

Corridor s h i f t e d some interchanges between UP and SP t o 

Colton, increasing the switching burden and causing congestion 

delays. UP/SP recently made programming changes i n TCS to 

reverse that pattern. SP i s also short on crews i n the area, 

so UP/SP i s h i r i n g approximately 100 new employees i n Southern 

C a l i f o r n i a . 

2. UP/SP I n i t i a t i v e s t o Restore Service Quality 

UP/SP management at the very highest levels and down 

through the ranks i s mobilized to i d e n t i f y and implement 

e f f e c t i v e solutions to these service problems. UP/SP's 

personnel from the Executive Vice President-Operations on down 

have canceled vacations, spent extended time on-site i n the 

Gulf area, and worked unrelentingly t o f i n d answers t o the 

service d i f f i c u l t i e s . — ' 

^' UP/SP notes with concern the statements by one shipper 
that UP/SP ignored i t s service complaints. NALS-1, DeVoe, pp. 

(continued...) 
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Unfortunately, i t i s much easier f o r a r a i l r o a d t o 

s l i p i n t o a service decline than to reverse i t , and i t takes 

extra resources to return the service to normal. When a 

ra i l r o a d i s operating normally and reasonably e f f i c i e n t l y , 

t r a i n crews generally reach t h e i r destination terminals w i t h i n 

the time period permitted by federal law, and locomotives on 

t h e i r t r a i n are available to take another t r a i n out of the 

terminal. When a r a i l r o a d becomes congested, however, t r a i n 

crews are more l i k e l y to run out of time short of t h e i r 

destination terminal and must be replaced, r e q u i r i n g extra 

crews. Locomotives are not available as expected, r e q u i r i n g 

extra locomotives to keep t r a i n s running. Thus, i t takes more 

than the normal level of locomotives and crews t o overcome a 

service d i s a b i l i t y . 

UP/op i s moving aggressively to add the core 

resources that w i l l be necessary to return the r a i l r o a d to 

normal operation. The l i s t of steps UP/SP i s pursuing i s 

lengthy: 

^' (...continued) 
3-4, In fact, the UP/SP representative who handles tha NALS 
account, Maureen Horrigan, i s i n contact with Mr. DeVoe 
v i r t u a l l y every day, and often more than once a day, regarding 
service issues. I t i s c e r t a i n l y l i k e l y that some complaints 
have received inadequate a t t e n t i o n , because UP/SP marketing, 
customer service and operating personnel have been swamped 
wit h customer inquires and requests f o r assistance. They are 
attempting to be as responsive as possible. UP/SP i s 
attempting to act immediately on the most exigent 
circumstances, such as attempting to prevent plant shutdowns 
and losses of business, and to make the improvements that w i l l 
b r ing the most benefit to the most shippers. 



98 

a. Train Crews 

UP/SP i s h i r i n g over 500 new t r a i n service 

employees, approximately h a l f of them i n the Gulf Coast area. 

This i s the most ambitious h i r i n g campaign by these railroads 

i n decades, and i t represents the f i r s t s ubstantial SP 

recruitment of employees f o r these c r a f t s since the 1980s. I t 

takes about 6 0 days to t r a i n new switchmen and trainmen. Thus 

fa r , almost 80 new employees have completed t r a i n i n g programs 

and are now i n service i n Texas. F i f t y a d d i t i o n a l employees 

are t r a i n i n g i n the Gulf Coast region. Additional new 

employees have been hired and are i n t r a i n i n g i n Chicago (3C 

employees). Council B l u f f s (12), North Pl a t t e (24), and St. 

Louis (12). More h i r i n g programs are underway or about to 

begin not only i n these areas, but also i n many Texas c i t i e s , 

the Twin C i t i e s , Boone (Iowa), Denver, Cheyenne, Rawlins 

(Wyoming), Pine B l u f f , Tucson, Phoenix, Portland, Salt Lake 

City, and the Los Angeles Basin. 

As UP/SP increases the pool of switchmen and 

trainmen, more senior trainmen become e l i g i b l e f o r t r a i n i n g 

and promotion to positions as locomotive engineers. New 

engineers are already entering service i n several areas. A 

t o t a l of 28 5 new locomotive engineers should be on UP/SP 

locomotives or i n t r a i n i n g by the end of the f a l l . 

UF/SP also has temporarily moved more than 100 t r a i n 

and engine service employees to the Gulf Coast Corridor from 
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areas where there were surplus crews. And i t w i l l be o f f e r i n g 

permanent trans f e r opportunities i n several areas where crews 

are scarce. 

b. Locomotives 

UP/SP i s making sure that these new and tran s f e r r e d 

employees w i l l have locomotives to operate. I t already has 

taken delivery of 227 high-horsepower locomotives t h i s year, 

with 45 more on t h e i r way. I t i s accelerating d e l i v e r y of 21 

additional units from i t s 1998 locomotive order. The r a i l r o a d 

has contracted to lease 135 add i t i o n a l u n i t s , 29 of which 

arrived on the property t h i s month. UP/SP i s r e p a i r i n g and 

placing i n service 42 locomotives that had been stored or were 

awaiting retirement. And p r o d u c t i v i t y improvement." should 

release more than 100 additional locomotives f o r service i n 

areas with d e f i c i t s . In t o t a l , UP/SP w i l l have v/ell over 300 

more locomotives available t h i s f a l l than i t d i d on August 1. 

This w i l l replenish locomotive supply i n the Midwest, which 

diverted about 100 locomotives to the Houston area, and 

provide dozens of additional locomotives to improve service i n 

the Gulf Coast Corridor and throughout the system. 

c. Management Redeployment 

UP/SP has taken a number of steps to provide greater 

management focus on the Gulf Coast Corridor. On August 1, i t 

created a new service u n i t i n Texas to ensure that managers 

can concentrate on t h i s c o r r i d o r . UP/SP also established a 
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new Houston Terminal Control Center, which provides 24-hour 

coordination of t r a i n and switching operations among UP/SP's 

numerous yards and i n conjunction wi t h l o c a l terminal r a i l r o a d 

companies i n Houston. An I n d u s t r i a l Switch Team monitors 

customer switching commitments. A team of chemical marketing 

specialists i s addressing the needs of chemicals and p l a s t i c s 

shippers. A new Tactical Corridor Team of si x f u l l - t i m e 

managers schedules t r a i n s i n ,he Houston-Ft. Worth-San Antonio 

t r i a n g l e 24 hours per day. This team also i s charged w i t h 

improving crew cc i i l i n g accuracy t o ensure that t r a i n crews are 

used e f f i c i e n t l y , and with improving blocking plans so that 

carp are handled more e f f i c i e n t l y . 

d. Operating Patterns and F a c i l i t i e s 

UP/SP (along with BNSF and Tex Mex) has already 

established d i r e c t i o n a l running between Houston and Beaumont. 

I t i s expediting the construction of a key track connection i n 

Houston to make t h i s operating pattern more e f f e c t i v e . UP/SP 

i s preparing to begin d i r e c t i o n a l operation between Ft. Worth 

and Houston, to take e f f e c t i n September once a connection i s 

ready at Hearne, Texas. This w i l l eliminate most of the 

delays associated with t r a i n meets i n t h i s important c o r r i d o r , 

improve locomotive - t i l i z a t i o n and ensure that crews reach 

t h e i r destinations w i t h i n the Hours of Service law. 

UP/SP reduced some of the switching burden at the 

Houston yards by making greater use of other terminals such as 
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Alexandria and Shreveport, Louisiana, and Waco, Texas. For 

example. Pine B l u f f now makes a block f o r SP's Strang Yard t o 

expedite these cars a.nd avoid switching at Englewood. Strang 

is b u i l d i n g t r a i n s f or the east to eliminate switching delays 

at Englewood. UP's Settegast Yard i s making Strang and 

Beaumont blocks that are moved to destination without 

switching. 

During August and September, UP/SP i s implementing 

UP's Rail Yard Management system at Houston r a i l yards. This 

system improves the operating e f f i c i e n c y of terminal a major 

problem at SP's Englewood and Strang yards. UP/SP also 

r e b u i l t the Englewood hump and expanded switching capacity so 

that the yard can c l a s s i f y cars more e f f i c i e n t l y . SIT cars 

that had been occupying switching tracks at Englewood and 

Strang were relocated. And UP/SP plans to expand track 

capacity at Strang and Coady Yards early next year. 

East of Houston, UP/SP ei t h e r has completed or i s 

working on connections at Kinder and Iowa Junction, Louisiana, 

so that some SP t r a f f i c can move o f f the BNSF l i n e next month. 

I t is constructing sidings at Edna and Elton, Louisiana, t o 

support these new operations. 

e. September 16 Consolidation 

Without question the most important immediate steps 

UP/SP can take to improve ser-"-ice i n the Gulf Coast Corridor 

w i l l begin on September 16, when new labor implementing 
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agreements take e f f e c t throughout the c o r r i d o r from 

Brownsville to New Orleans and from Houston to Shreveport and 

into Central Texas. This w i l l allow UP and SP, f o r the f i r s t 

time, to combine t h e i r Gulf Coast operations, e l i m i n a t i n g 

today's p a r a l l e l and duplicate functions. E f f e c t i v e that day, 

t r a i n and engine employees can be used i n the most e f f i c i e n t 

manner. This w i l l r e s u l t i n a number of important changes: 

• Most SP manifest t r a f f i c w i l l be removed f.rom 

the BNSF Avondale-Iowa Junction l i n e and consolidated w i t h UP 

t r a f f i c routed via the e f f i c i e n t f r e i g h t yard at Livonia, 

Louisiana, where a $15.5 m i l l i o n expansion i s nearing 

completion. This w i l l allow hundreds of shipments each day to 

avoid the delays on the BNSF route and w i l l reduce congestion 

f o r the remaining UP/SP t r a i n s , as well as BNSF and Amtrak 

t r a i n s , on that route. 

• Use of Livonia Yard w i l l allow UP/SP to improve 

t r a n s i t times. With increased t r a f f i c density, UP/SP w i l l 

implement extensive new blocking plans and through t r a i n 

operations i n conjunction with connecting c a r r i e r s at New 

Orleans. New through t r a i n s w i l l connect Livonia with the IC 

terminal i n New Orleans. New t r a i n s w i l l also move pre-

blocked t r a f f i c to and from CSX and NS yards at Knoxville, 

Chattanooga, Macon, Atlanta, Hamlet (North Carolina) and 

Baldwin (Georgia). Livonia Yard also w i l l begin constructing 

t r a i n s blocked for San Antonio which w i l l bypass Houston 
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e n t i r e l y . CSX and NS w i l l send t r a i n s d i r e c t l y t o Englewood 

Yard, avoiding switching i n New Orleans. 

• UP/SP w i l l begin operating t r a i n s l i n k i n g 

chemical coast yards at Dayton, Beaumont, Orange, and Lake 

Charles with Livonia, North L i t t l e Rock and Pine B l u f f , using 

a combination of UP and SP tracks. These t r a i n s w i l l save 

most shipments a day or more i n t r a n s i t and again reduce 

switching i n the Houston terminal. 

• In Houston, UP/SP w i l l also discontinue a 

t y p i c a l but i n e f f i c i e n t operating pattern i n which a UP crew 

brings cars to Englewood and then an SP crew takes them t o 

t h e i r destination (or vice versa) . One crew can take th'^ cars 

d i r e c t l y to t h e i r destination. And UP/SP w i l l begin t o 

specialize the functions of a l l i t s Houston yards, w i t h 

Englewood assuming primary r e s p o n s i b i l i t y f o r service to PTRA 

and HBT shippers. 

• Southwest of Houston toward Brownsville, UP and 

SP t r a i n service w i l l be consolidated on the shorter UP route. 

This w i l l eliminate the current i n e f f i c i e n t operation of both 

UP and SP t r a i n s between the same points. Between 

Bloomington, Texas, and Brownsville, a distance of over 200 

miles, these UP and SP t r a i n s share the same track and get i n 

each other's way. They also create unnecessary c o n f l i c t s w i t h 

BNSF and Tex Mex t r a i n s over portions of t h e i r routes. By 

consolidating UP and SP operations, UP/SP w i l l reduce 
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congestion and improve service f o r a l l three c a r r i e r s . I n 

addition, one pair of t r a i n s on t h i s route w i l l o r i g i n a t e and 

terminate at Englewood Yard, e l i m i n a t i n g interchange movements 

and reducing t r a n s i t time. 

The September 16 consolidation w i l l not solve a l l 

the Gulf Coast Corridor issues overnight. Implementation w i l l 

take time, and there are sure t o be some dislocations as 

operations change. But i t should make a substantial dent i n 

the problem. Then, l a t e r t h i s year, UP/SP expects to reach 

implementing agreements f o r the Texas-St. Louis Corridor, 

which w i l l bring additional important changes. Most 

s i g n i f i c a n t l y , UP/SP w i l l combine UP and SP t r a f f i c and begin 

to implement d i r e c t i o n a l running, which w i l l allow UP/SP t o 

combine a l l UP and SP t r a f f i c t o and from the Gulf Coast i n t o 

t r a i n s to and from the yards that best serve i t s customers. 

D. Responses to Specific Comments 

1. Coal Shippers 

Five coal shippers, some of whom are seeking 

modification of merger conditions, complain about service 

q u a l i t y . Three of these -- Cyprus Amax, Intermountain Power, 

and Colorado Public Service -- ori g i n a t e coal i n the 

Colorado/Utah area where UP/SP encountered recent crew 

shortages. These crew problems, which UP/SP hopes i t has 

resolved, adversely affected UP/SP's performanc f o r these 

shippers i n recent months. 
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Two u t i l i t i e s that receive coal from the Powder 

River Basin also complain about service. As explained above, 

several factors, l a r g e l y not w i t h i n UP/SP's c o n t r o l , recently 

affected service from the Basin, but service appears to be 

returning to normal. Empire D i s t r i c t E l e c t r i c suggests that 

i t has been the v i c t i m of some form of dis c r i m i n a t i o n , but the 

recent problems affected a l l shippers who receive PRB coal. 

The contractual cycle time f o r shipments to Empire's Asbury, 

Missouri, plant i s ambitious, and Empire i s correct i n i t s 

statement that UP/SP and KCS "have had great d i f f i c u l t y " 

meeting i t . EDEC-3, p. 2. While we do not want to disclose 

the co n f i d e n t i a l terms of the Empire contract, i t provides a 

remedy for f a i l u r e to meet an agreed cycle time, and UP/SP has 

complied with that cont-^act remedy. 

LCRA also complains about d e t e r i o r a t i n g service over 

the last three months. UP/SP service tc LCRA di d decline i n 

June and July. UP/SP's computations of cycle time do not 

agree with those supplied by LCRA, because UP/SP i s not 

responsible for some of the delays,—' but service during 

those two months was severely impacted by Texas congestion. 

LCRA's contract with UP/SP also contains remedies which LCRA 

i s e n t i t l e d to invoke. 

-̂•' For example, LCRA reports the July cycles time f o r i t s 
t r a i n s as 333 hours. LCRA-10 at 5. U7/CP data show that the 
r a i l r o a d component of the cycle time was 262.7 hours, a s l i g h t 
improvement over June, but s t i l l much longer than the contract 
standard. 
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Empire and LCRA object to UP/SP's decision e a r l i e r 

t h i s year not to go forward with the "Kansas City Bypass" 

route via Wichita. This decision resulced .n part from 

environmental objections raised by the C i t y of Wichita and 

Sedgwick County against operation of coal t r a i n s through 

Wichita. Those objections seemed l i k e l y to raise the cost of 

the bypass route s u b s t a n t i a l l y . In a d d i t i o n , UP/SP determined 

that i t could invest i t s funds on i t s e x i s t i n g routes v i a 

Kansas City and provide s i m i l a r service benefits with greater 

operational f l e x i b i l i t y . UP/SP i s already moving forward w i t h 

capacity expansion projects on those routes, including 

i n s t a l l a t i o n of Centralized T r a f f i c Control between Kansas 

City and Topeka. This decision should not adversely a f f e c t 

coal shippers.—' 

2. BNSF 

BNSF complains that UP/SP i s responsible f o r 

" r e p e t i t i v e service f a i l u r e s " i n haulage and reciprocal switch 

service on BNSF t r a f f i c that UP/SP handles. BNSF-1, p. 15. 

BNSF's haulage and reciprocal switching movements 

have been adversely affected by UP/SP's service problems, as 

have UP/SP shipments. But any notion that UP/SP has f a i l e d t o 

do i t s utmost to f a c i l i t a t e BNSF operations and support BNSF 

^' I t should be noted that UP/SP had not intended to upgrade 
the Kansas City Bypass route for coal t r a i n s u n t i l 1998 cpr 
1999, so that route would not have been available to l i m i t the 
effects of current service problems. 

•mBm mm 
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service i s absolutely incorrect. Our July 1 report d e t a i l e d 

UP/SP's extraordinary e f f o r t s and commitments of resources t o 

supporting BNSF competition, often o u t s t r i p p i n g BNSF's own 

e f f o r t s . Those e f f o r t s continue. UP/SP has assigned even 

more management personnel to the task of responding to BNSF 

inquir i e s and concerns. UP/SP s t a f f responsible f o r ensuring 

the q u a l i t y of customer service are m regular contact w i t h 

t h e i r BNSF counterparts. UP/SP prepares reports f o r BNSF 

da i l y . UP/SP provides BNSF dedicated t o l l - f r e e numbers to 

inquire i n t o service issues. The frequency of problem-solving 

conference c a l l s was recently doubled. 

UP/SP service to BNSF was u n t i l recently impaired by 

the fact that both c a r r i e r s had dual informacion systems. As 

a r e s u l t , BNSF frequently sent haulage b i l l s to UP when SP had 

the car and vice versa. Haulage i n s t r u c t i o n s were ofte n 

improperly coded. BNSF's July 4 cutover to a single 

information system improved t h i s .'situation s u b s t a n t i a l l y . 

UP/SP'r TCS implementation on August 1 resulted i n f u r t h e r 

improvement, but errors continue to appear. 

UP/SP encountered a p a r t i c u l a r problem with BNSF 

t r a f f i c interchanged from s h o r t l i n e c a r r i e r L i t t l e Rock and 

Western, which frequently turned interchanged cars to UP/SP 

before i t issued b i l l i n g i n s t r u c t i o n s to BNSF. When that 

happened, the cars went to hold tracks or to the wrong 

destination. UP/SP a f f i l i a t e UP Technology supplied a p a r t i a l 
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solution to t h i s problem, rout i n g the ins t r u c t i o n s to both 

UP/SP and BNSF upon issuance. 

UP/SP and BNSF representatives continue to r e f i n e 

solutions to problems that a f f e c t BNSF haulage and reciprocal 

switching service. They continue to make real progress, and 

they w i l l make more as both companies implement t h e i r 

respective mergers. There i s no reason for the Board t o 

intervene i n t h i s area. 

3. Tex Mex 

Tex Mex says i t has suffered "severe delays t o i t s 

trackage r i g h t s operations over the Flatonia Route." TM-2, p. 

9, During the p r i n c i p a l proceeding. Applicants warned that 

Tex Mex sought trackage r i g h t s over a route containing 

segments with l i m i t e d capacity and slow speeds, UP/SP-232, 

Ongerth, pp. 63-68. Nevertheless, UP/SP did not expect Tex 

Mex to encounter problems of the magnitud- i t has experienced 

recently. Tex Mex i s incorrect, however, i n suggesting th a t 

these problems and the r e s u l t i n g costs place i t at a 

competitive disadvantage i n r e l a t i o n t o UP/SP, TM-2, pp. lO

ll . UP/SP i s su f f e r i n g comparable delays and in c u r r i n g 

s i m i l a r costs. 

The steps UP/SP i s taking to improve i t s own service 

i n the Gulf Coast Corridor w i l l benefit Tex Mex as w e l l . For 

example, as UP/SP hires ad d i t i o n a l crew members and adds 

locomotives to improve the v e l o c i t y of i t s t r a i n s , congestion 
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in the Houston terminal and on the l i n e s where Tex Mex has 

trackage ri g h t s should ease. The September 16 consolidation 

of UP and SP operations i n the Houston area should be of 

[Special benefit co Tex Mex. One of the f i r s t steps UP/SP w i l l 

take i s to consolidate operations i r the corridors where Tex 

Mex has trackage r i g h t s . SP t r a i n service between Houston and 

Corpus C h r i s t i and Brownsville over the Flatonia Route w i l l be 

consolidated i n t o UP's e x i s t i n g schedule, reducing the number 

of t r a i n s Tex Mex tr a i n s must meet. 

Tex Mex accuses UP/SP of "gross impropriety" f o r 

allegedly blaming TFM fo r congestion i n the Houston area i n a 

conversation with a shipper. TM-2, p. 9, & Letter from Larry 

D. Fields to A.L. Shoener. UP/SP's response to Mr. Fields, 

attached hereto as Exhibit A, was w r i t t e n before TM-2 was 

f i l e d . As Mr. Shoener explained to Mr. Fields, the UP/SP 

o f f i c i a l readily acknowledged to the shipper that UP/SP was 

experiencing problems i n the Houston area. But Tex Mex cannot 

deny that the number of UP/SP cars crossing the border at 

Laredo, p a r t i c u l a r l y before p r i v a t i z a t i o n , declined. This was 

a contributing factor to the Texas congestion. As noted, t h i s 

problem has eased through cooperation between UP/SP and TFM, 

which we expect to continue. 

4. Utah Railwav 

Utah Railway states that " o v e r a l l congestion i n the 

Salt Lake Valley" i s an impediment to i t s competitiveness. 
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UTAH-2, p. 9. UP/SP's recent actions to implement the merger 

i n the Salt Lake region should reduce that congestion 

substantially. As noted e a r l i e r , UP/SP has eliminated 20 

through t r a i n movements per day between Ogden and Salt Lake 

City. South of Salt Lake City on the l i n e to Provo, UP/SP has 

eliminated as many as ten manifest t r a i n movements each day by 

s h i f t i n g that t r a f f i c to UP/SP's Wyoming mainline. Except f o r 

coal, taconite and l o c a l movements, there i s very l i t t l e UP/SP 

r a i l t r a f f i c l e f t on that l i n e , which Utah Railway shares w i t h 

BNSF and Amtrak. 

5. Longhorn Railway 

Longhorn Railway says that UP/SP service deprived i t 

of expected revenues, that UP/SP f a i l e d to return Longhorn's 

dedicated cars, and that UP/SP has not honored duties to 

supply additional equipment f o r car pools serving Longhorn. 

I t expresses great f r u s t r a t i o n about i t s e f f o r t s to get these 

problems resolved. 

UP/SP has every incentive to help Longhorn develop 

business that w i l l use UP/SP service. In f a c t , UP/SP has 

taken several steps to address Longhorn's problems. For 

example, when service f a i l u r e s prevented the delivery of empty 

cars, UP/SP ran a dedicated t r a i n from Houston to McNeil w i t h 

20 hoppers, and stopped an intermodal t r a i n to pick up and set 

out another 20 hoppers. I t increased the size of the primary 

open-top hopper pool available to Longhorn from 6 0 cars i n 
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A p r i l to 119 cars i n July. In addition, i t created another 

40-car open-top hopper pool f o r use by Delta Materials, a 

Longhorn shipper. 

On August 6, 1997, s i x UP/SP representatives met 

with Longhorn's president, Donald Cheatham- At the meeting, 

UP/SP agreed, among other things: 

• To n o t i f y Longhorn s i x hours i n advance i f the 

Longhorn interchange w i l l not be switched. 

• To t r y to revise the handling of empties i n the 

Taylor-Austin-San Ant onio c o r r i d o r s to provide 

a more consistent d a i l y car supply, 

• To have UP Engineering personnel evaluate the 

i n t e r l o c k i n g plant at McNeil, 

• To seek equipment to accommodate a new Longhorn 

shipper, 

• To arrange f o r communications between Longhorn 

and UP/SP t r a i n crews, 

• To provide a single contact at UP/SP (and two 

backups) to resolve problems. This person i s 

responsible f o r handling a l l Longhorn concerns 

with various UP/SP departments, 

UP/SP did not knowingly d i v e r t Longhorn's f r e i g h t 

cars to others. Four cars erroneously were dive r t e d to other 

shippers. At the recent meeting, UP/SP t o l d Longhorn how to 

change the i n s t r u c t i o n s i n the Uniform Machine Language 
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Equipment Register so that i t s cars w i l l be l i s t e d properly 

and automatically directed back to Longhorn. Also, UP/SP 

neither committed to supply a s p e c i f i c quantity of cars t o 

pools serving Longhorn, nor knowingly diverted the cars i t had 

placed i n those pools to other shippers. I f Longhorn works 

with UP/SP to manage cycle time on available cars, i t should 

be able to load over 500 cars per month. 

Many of the conditions about which Longhorn 

complains, p a r t i c u l a r l y those of car supply, are part and 

parcel of the pr e v a i l i n g s i t u a t i o n i n Texas described above, 

and should improve as conditions i n Texas improve. Meanwhile, 

UP/SP has taken steps to address Longhorn's unique problems 

immediately and to establish a communications structure to 

ensure that future problems do not fe s t e r . 

6. CPUC 

CPUC raises two service-related concerns. F i r s t , i t 

says that a state-owned r a i l r o a d , the Northwestern P a c i f i c 

Railroad ("NWP"), has not received enough empty f r e i g h t cars 

to support i t s loadings. Comments, p. 8. NWP, l i k e UP/SP, i s 

experiencing shortages of f l a t c a r s due i n part to unusually 

high demand and i n part to congestion. In addition, however, 

NWP i s i n perilous f i n a n c i a l condition and has not paid car 

hire to UP/SP on a current basis. As part of a 1995 

settlement that created NWP, SP wrote o f f approximately $1.0 

m i l l i o n i n car h i r e owed by NWP's predecessor and during the 
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f i r s t f i v e months of 199':' NWP f a i l e d to pay $400,000 i n car 

hire charges. UP/SP i s concerned about ever-growing 

l i a b i l i t i e s from an e n t i t y that apparently cannot pay i t s 

b i l l s . UP/SP and NWP recently agreed that UP/SP can deduct 

car hire from revenue due NWP. 

Nevertheless, NWP has received empty equipment 

supplies i n proportion to other lumber shippers on UP/SP. 

During May, UP/SP provided 70 empty cars and sent 90 

additional loaded cars to NWP, authorizing NWP to reload them. 

(Unfortunately, loaded cars tend to disappear on the NWP f o r 

long periods and are not reloaded promptly.) In June, UP/SP 

delivered 95 empty f l a t c a r s , and i n July, 156. In June, UP/SP 

also provided NWP with a pool of 20 cars f o r i t s sole and 

exclusive use at a below-market car h i r e rate. I t should be 

apparent that UP/SP i s attempting to work w i t h NWP i n 

d i f f i c u l t circumstances. 

CPUC also i s concerned that UP/SP may be standing i n 

the way of BNSF access to the Port of Oakland and to 

development of the Joint Intermodal Terminal contemplated i n 

the BNSF Settlement Agreement. Comments, pp. 9-10. Although 

UP/SP has determined that i t s e x i s t i n g f a c i l i t i e s are 

s u f f i c i e n t f o r i t s needs, the Port of Oakland i s proceeding 

with a Joint Intermodal Terminal that w i l l serve BNSF. The 

Port i s providing a l e t t e r to the Board confirming t h i s f a c t , 

and confirming UP/SP's cooperativeness i n t h i s e f f o r t . This 
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development w i l l allow BNSF to or i g i n a t e at dockside i n 

Oakland some of the t r a i n a that i t now originates i n Richmond, 

California. Those doublestack t r a i n s use BNSF's Southern 

Corridor route and w i l l continue t o use that route, so tunnel 

r e s t r i c t i o n s on BNSF's Central Corridor route should not 

adversely a f f e c t i t s a b i l i t y to compete. 

7. SCRRA 

SCRRA'E complaint about service q u a l i t y on the UP/SP 

li n e between Los Angeles and Riverside, C a l i f o r n i a , i s 

unwarr-minted. Under i t s contract w i t h SCRRA, UP/SP i s required 

to provide on time service f o r not less than «̂ 5% of the 

Metrolink t r a i n s on t h i s l i n e . UP/SP has s a t i s f i e d that 

standard every month save one since January 1996. During the 

f i r s t seven months of 1997, UP/SP's performance exceeded the 

standard consistently: 

January 96.6% 
February 95.4% 
March 95.6% 
A p r i l 96.6% 
May 97.6% 
June 96.1% 
July 97.4% 

Thus, UP/SP i s doing what i t contracted to do. But there i s 

more. 

SCRRA's complaint r e f l e c t s a problem that r a i l r o a d s 

frequently encounter when operating passenger t r a i n s f o r 

passenger agencies: many agencies are u n w i l l i n g to adjust 

t h e i r schedule demands to r e f l e c t changes i n operating 
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conditions. In the wake of a catastrophic head-on c o l l i s i o n 

between a Maryland MARC t r a i n and an Amtrak t r a i n i n S i l v e r 

Spring, Maryland, over a year ago, FRA established a new 

safe> uie requiring t r a i n s to operate i t r e s t r i c t e d speed i f 

they stop a f t e r passing a si g n a l . — ' This r u l e , which UP/SP 

i s required by law to follow, increases the westbound running 

time for commuter t r a i n s from Riverside to Los Angeles by 

three minutes and the eastbound running time by two minutes. 

Those increases reduce the schedule cushion to which SCRRA 

o r i g i n a l l y agreed, making i t harder f o r UP/SP to operate 

Metrolink t r a i n s on time. SCRRA has been u n w i l l i n g t o 

lengthen the schedules to r e f l e c t t h i s new safety r u l e . As a 

re s u l t , although UP/SP's apparent schedule compliance i s not 

perfect, UP/SP i s doing as good a job as ever under gr^^'ater 

operating constraints. The s o l u t i o n i s more r e a l i s t i c 

schedules. 

8. Amtrak 

Amtrak reports that i t has not seen the improvement 

i n performance on SP lines that i t expected as a r e s u l t of the 

merger and that the Applicants said they would provide. I t 

fears that growing f r e i g h t t r a f f i c on some of the l i n e s i t 

uses w i l l lead to poorer service. I t asks the Board to 

require UP/SP to provide several a d d i t i o n a l reports. 

^' Emergency Order No. 20, 61 Fed. Reg. 6876 (1996), 
modified. 61 Fed. Reg. 8703 (1996) . 
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As Amtrak agrees (Comments, p. 10) , i t i s too early 

to form a judgement about the eff e c t s of the UP/SP merger on 

Amtrak t r a i n performance. A_ the operating l e v e l , UP/SP began 

int e g r a t i n g operations and changing service only l a s t month. 

The changes UP/SP made i n the l a s t seven weeks i n the Central 

Corridor should work to Amtrak's benefit: UP/SP removed up tc 

ten manifest t r a i n s per day from the route of the C a l i f o r n i a 

Zephyr between Dotsero, Colorado, and Salt Lake City, Utah, a 

distance of almost 400 miles. UP/SP i s also t r a n s f e r r i n g 

t r a i n s from the 215-mile former WP route between Salt Lake 

City and Alazon, Nevada, which i s used by the Zephyr, t o SP's 

route further north. Both segments are mostly single-track 

r a i l r o a d , so the reduced f r e i g h t t r a f f i c should lower the 

p o s s i b i l i t y of t r a i n c o n f l i c t s and delays. 

The changes UP/SP w i l l make i n the Gulf Coast area 

beginning September 16 also should benefit Amtrak. UP/SP w i l l 

remove many of i t s t r a i n s from a 200-mile segment of the 

former SP Sunset Route between New Orleans and Iowa Junction 

used by Amtrak's Sunset Limited. (BNSF w i l l get c r e d i t f o r 

any performance improvement r e s u l t i n g from t h i s UP/SP change, 

because i t now owns the track.) UP/SP also expects to reduce 

congestion i n the Houston area as a res u l t of t h i s and other 

changes i n the Gulf Coast Corridor. Like other r a i l r o a d s and 

many shippers, Amtrak has at times been adversely affe c t e d by 

t h i s congestion, especially during the l a s t two months. 
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Some of the essential and constructive changes 

resulting from the UP/SP merger w i l l adversely a f f e c t Amtrak 

performance i n the short run but w i l l a i d i t i n the long run. 

UP/SP is investing heavily i n maintenance and upgrading of the 

SP mainlines that Amtrak uses. When a r a i l r o a d performs major 

r a i l or t i e work, as UP/SP i s pursuing on the Sunset Route and 

elsewhere, i t must place slow orders on i t s track. Oregon DOT 

observes that UP/SP i s p r a c t i c a l l y r e b u i l d i n g the 1-5 

Corridor, used by Amtrak's Coast S t a r l i g h t , Amtrak t r a i n s 

w i l l be delayed bv t h i s type of work as UP/SP brings SP 

mainlines up to UP standards. Once the work i s complete, 

Amtrak tra i n s w i l l be able to operate more r e l i a b l y . 

The Board should understand that when major 

trackwork i s underway and delays are i n e v i t a b l e , Amtrak often 

does not adjust i t s current schedules.^' Thus, even though 

Amtrak knov/s before i t s Sunset Limited departs New Orleans 

three times a week that i t w i l l encounter delays due to BNSF 

and UP/SP trackwork, i t holds i t s e l f out to the public as 

operating a schedule i t cannot keep. Under i t s compensation 

formulas, Amtrak penalizes the host r a i l r o a d f o r delaying i t s 

t r a i n s m order to perform the trackwork necessary to keep 

Amtrak and other t r a i n s running. 

Amtrak sometimes provides schedule r e l i e f to the r a i l r o a d 
f o r maintenance work, but i t also reduces incentive payments, 
and the r e l i e f i s often i n s u f f i c i e n t . 



118 

Contrary to Amtrak's apparent assumption, Amtrak 

tr a i n s do not have performance problems on SP because of any 

practice of improperly p r e f e r r i n g f r e i g h t t r a i n s . To 

i l l u s t r a t e , we discuss the July 9-11 run of Amtrak's t r a i n no. 

1, the Sunset Limited, on SP's Sunset Route from Iowa Junction 

to Los Angeles, which Amtrak describes. Comments, pp. 7-8. 

We base our discussion on taped replays from SP's Digicon 

dispatching system of the actual movement of t h i s t r a i n and 

UP/SP tr a i n s over the Sunset Route on July 9-11. These 

replays show exactly what happened and when i t happened t o the 

second. They provide an opportunity to review actual events. 

This Amtrak t r a i n had a t e r r i b l e t r i p . I t a r r i v e d 

i n Los Angeles eight hours l a t e . S l i g h t l y over f i v e hours of 

t h i s delay were a t t r i b u t a b l e to interactions w i t h f r e i g h t 

t r a i n s . Two hours were a t t r i b u t a b l e to slow orders, 

presumably some on BNSF, c - r t a i n l y some on UP/SP, As a r e s u l t 

of these delays, UP/SP I c j t a l l performance payments f o r 

handling t h i s t r a i n , comprising more than h a l f of the t o t a l 

compensation UP/SP could hope to receive f o r handling the 

t r a i n under SP's current operating agreement w i t h Amtrak. 

This l a t e t r a i n also made i t much more d i f f i c u l t f o r UP/SP co 

earn any performance payments for the e n t i r e month, even i f 

most of the other Amtrak t r a i n s operated on time. 

But i t i s not true, as Amtrak asserts, that UP/SP 

dispatchers committed "several incidents of egregious 
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violat i o n s of the st a t u t o r y p r i o r i t y t o which Amtrak i s 

e n t i t l e d under the Rail Passenger Service Act." Comments, p. 

7. Even on t h i s d i f f i c u l t t r i p , UP/SP dispatchers did the 

opposite. Their e f f o r t s were dashed by unexpected or 

unavoidable events on a congested r a i l r o a d that needs more 

capacity for the t r a f f i c i t c a r r i e s . When those events 

occurred, the dispatchers did t h e i r best t o give preference to 

Amtrak's t r a i n and i t s passengers. 

On t h i s run, as i s t y p i c a l l y the case f o r the Sunset 

Limited, t r a i n no. 1 was given p r i o r i t y over more than 60 

UP/SP f r e i g > t t r a i n s , each of which was held at a siding t o 

l e t no. 1 go by. These f r e i g h t t i a i n s were delayed by more 

than 30 hours i n t o t a l . The delayed t r a i n s included the 

hi g h e s t - p r i o r i t y intermodal t r a i n s on the r a i l r o a d . Two UP/SP 

intermodal t r a i n s were delayed almost an hour to favor Amtrak. 

Several other t r a i n s were delayed even longer. 

Here i s how t r a i n no. 1 was delayed: 

• As Amtrak c o r r e c t l y points out, the longest 

delay suffered by t h i s t r a i n was 1 hour and 32 minutes at 

Lasca, i n West Texas, because a f r e i g h t t r a i n ahead s t a l l e d 

and had to be s p l i t apart to get over a h i l l . Comments, pp. 

7-8. That UP/SP t r a i n , a routine manifest t r a i n , f a i l e d at 

5:20 p.m. stra d d l i n g a switch, blocking entry to the siding. 

At that point, Amtrak t r a i n no. 1 wa. at Alpine, Texas, 139 

miles away, so the dispatcher obviously had not planned the 
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delay to favor the f r e i g h t t r a i n . The dispatcher put two 

UP/SP intermodal t r a i n s that were ahead of the Amtrak t r a i n 

i n t o sidings to allow Amtrak t o be the lead t r a i n behind the 

s t a l l e d t r a i n . Amtrak was the f i r s t t r a i n out once the 

s t a l l e d t r a i n was able to clear the area. This was an 

unfortunate incident that delayed UP/SP t r a i n s more than 

Amtrak t r a i n s , but not an "egregious v i o l a t i o n of s t a t u t o r y 

p r i o r i t y . " 

• Amtrak says that i t s t r a i n wat forced to f o l l o w 

a slower f r e i g h t between Maricopa and Yuma, Arizona. That 

happened because a switch f a i l e d unexpectedly. The dispatcher 

had arranged a meet between two f r e i g h t t r a i n s at Enid, 

Arizona. After one of the t r a i n s entered the siding, the 

dispatcher could not get the switch behind i t to re t u r n to i t s 

normal position so that the other t r a i n , which was occupying 

the mainline, could depart. Thus, both tracks were blocked. 

At that point, the Amtrak t r a i n was 28 miles away. I t took 

about 20 minutes to f i x the switch and release the t r a i n on 

the mainline. I t proceeded ahead of the Amtrak t r a i n to the 

next siding and got out of the way as quickly as possible. 

Once again, t h i s f r e i g h t t r a i n was not a p r i o r i t y t r a m . 

Again, t h i s was an unexpected event, not f a v o r i t i s m to f r e i g h t 

t r a i n s . 

• Amtrak says that the Sunset Limited was delayed 

f o r 22 minutes at Frink, C a l i f o r n i a , t o l e t two f r e i g h t t r a i n s 



- 121 -

pass. Comments, p. 8. Playback of the dispatching tapes 

shows t h i s did not happen. Amtrak met only one t r a i n at 

Frink. The dispatcher arranged a reasonably good meet at 

Frink with that UP/SP t r a i n , delaying the Amtrak t r a i n by 

approximately 7 minutes and 30 seconds. The dispatcher could 

not reasonably have held the UP/'P t r a i n f u r t h e r back because 

tl-J next f i v e sidings behind i t held t r a i n s or cars. 

• Amtrak asserts that UP/SP held t r a i n no. 1 f o r 

40 minutes at Uvalde, Texas, to "await the passage of three 

f r e i g h t t r a i n s . " Comments, pp. 7-8. This delay occurred 

because a loc a l f r e i g h t became disabled on the mainline, 

blocking i t , and the two sidings beyond were blocked. At the 

very time the three f r e i g h t t r a i n s were moving east toward t h ^ 

Amtrak t r a i n , a r a i l r o a d o f f i c i a l conducted surprise, random 

tests of the t r a i n crews, as required by FRA, delaying each of 

the three t r a i n s i n tu r n . This may not have been a good time 

to conduct tests, but there i s no reason to believe that the 

dispatcher expected these surprise tests. The dispatcher's 

only a l t e r n a t i v e to l e t t i n g the tui-ee t r a i n s go f i r s t was to 

hold them, as well as a fo u r t h behind them, f o r horrendous 

delays much fur t h e r weet, where there was yet aaother t r a i n i n 

the way. 

• Amtrak states that t r a i n no. 1 was delayed f o r 

nine minutes at Lanark, New Mexico. The dispatching tapes 

indicate that t h i s was a reasonably good meet, with both 

mm 
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t r a i n s a r r i v i n g at the siding at about the same time. The 

fre i g h t t r a i n was delayed longer. 

• Amtrak claims 67 minutes of delay between 

Houston and San Antonio, an area of severe congestion on UP/SP 

now. The dispatcher confronted the s i t u a t i o n of two p r i o r i t y 

Amtrak t r a i n s heading towards each other and sandwiching f i v e 

UP/SP f r e i g h t s , one of which was stuck i n a sid i n g without a 

crew. The dispatcher put t r a i n no. 1 i n a siding to meet one 

of the UP/SP t r a i n s i n a manner that would cause the least 

delay to Amtrak. He held another UP/SP t r a i n f o r an hour, 

another for 30 minutes and yet another f o r 46 minutes, a l l t o 

l e t t r a i n no. 1 pass. With a second Amtrak t r a i n coming, the 

dispatcher had no al t e r n a t i v e but t o put no. 1 i n a second 

siding to l e t the oncoming t r a t f i c , including the second 

Amtrak t r a i n , go by. This was an awkward and d i f f i c u l t 

s i t u a t i o n involving extreme congestion, but the Amtrak t r a i n s 

received the highest p r i o r i t y . 

• Amtrak claims t r a i n no. 1 was delayed i n 

C a l i f o r n i a "for the passage of two helper engines." Comments, 

p. 8. The dispatching replays do not substantiate t h i s claim. 

At one location (Fingal, C a l i f o r n i a ) , the Amtrak t r a i n was 

delayed by f i v e minutes because a UP/SP f r e i g h t t r a i n was slow 

g e t t i n g out of the way a f t e r p u t t i n g helpers i n i t s t r a i n . 

• Amtrak correctly states that i t s train was 

delayed by trains ahead of i t between Lake Charles and 
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Beaumont. Comnients, p. 7. In f a c t , there were s i x t r a i n ? i n 

front of Amtrak's t r a i n and only two sidings. The dispatcher 

delayed two UP/SP f r e i g h t t r a i n s by a t o t a l of 3 hours and 55 

minutes by squeezing them both i n t o a single siding i n order 

to l e t AmtraK t r a i n no. 1 get by. With four more t r a i n s ahead 

and cnly a single siding, the dispatcher's decision to l e t a l l 

the t r a i n s keep running caused the least delay possible to no. 

1. 

• Amtrak's t r a i n was not accorded the " i n d i g n i t y " 

of running through a f r e i g h t yard at West Colton. I t used the 

"Colton D r i l l " track, which i s the second main track i n that 

location. 

This Amtrak t r a i n was delayed. The delays are the 

r e s p o n s i b i l i t y of UP/SP, as the owner and operator of the 

track. Most Amtrak t r a i n s have much better outings than t h i s . 

But Amtrak's assertior of unlawful behavior (Comments, p. 8) 

i s not warranted by t h t f a c t s . The dispatching tapes do oat 

show a pattern of f a v o r i t i s m t o f r e i g h t t r a i n s over t h i s 

Amtrak t r a i n . 

The UP/SP and Amtrak f i l i n g s r e f l e c t disagreement, 

and perhaps miscommunication, about how well or poorly SP has 

performed i n handling Amtrak t r a i n s . Amtrak disputes UP/SP's 

assertion i n the July 1 report that "SP has ranked as hign as 

f i r s t among a l l the r a i l r o a d s wir.h substantial Amtrak 

operations" when measured on the ICC basis. That statement 

I 
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was based on data sui •>lied by Amtrak f o r November 1996, which 

showed the fo l l o w i n g : 

SP 
Conrail 
UP 
BNSF 
CP-D&H 
CSX 
NS 

79.6% 
79,4% 
78 . 8% 
73 . 9% 
69 . 0% 
65.3% 
48 . 5% 

The greatest challenge i n handling Amtrak t r a i n s on time i s 

long-distance operations over several c o r r i d o r s , such as are 

conducted by the c a r r i e r s l i s t e d above,—' 

One reason SP's perform.ance i s not better i s that SP 

has not had access to the hundreds of m i l l i o n s of do l l a r s 

necessary to upgrade and expand capacity s u f f i c i e n t l y on some 

of the routes Amtrak uses, such as the Sunset Route. In 

recent years, as SP f r e i g h t t r a f f i c grew on some routes, i t 

became harder and harder for SP dispatchers to avoid the typ_s 

of situations l i s t e d above and to avoid delays to Amtrak 

Si' Amtrak presents a d i f f e r e n t measure of performance, which 
i s the amount SP earns from Amtrak i n incentive earnings. 
Comments, pp. 4-5. Amtrak's compensation formula for 
pe-formance payments i s extremely complex, and not suitable 
for treatment i n t h i s report. To i l l u s t r a t e i t s complexity --
and to hio.ilight a major reason why SP earns so l i t t l e - - i f 
the westbound Sunset Limited i s delayed b/ slow orders, track 
work and congestion east of Houston on SP, SP i s at greac r i s k 
of losing not only i t s performance payment f o r that segment, 
but also i t s performance payment f o r the remaining three 
segments, even i f Amtrak operates on time over thos** degmants. 
I f the same amount of delay incurs near the end of the t r i p i n 
Cali f o r n i a , however, SP would earn most of i t s perform.ance 
payment under Amtrak's formula. So incentive or performance 
payments are a weak surrogate f o r on-time performance. Under 
t h i f formula, UP/SP has been severely penalized not only f o r 
congestion i n Texas but also f o r upgrading the SP. 
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t r a i n s . As the merger c a p i t a l program i s c a r r i e d out, Amtrak 

wil'' benefit. 

9. USDA 

USDA expresses concern about the d i s p o s i t i o n of the 

"Central Corridor l i n e from Salina, Kansas t o Pueblo, 

Colorado." Comments, p. 6. Presumably, USDA intended t o 

refer to UP/SP's l i n e between Pueblo and Herington, Kansas, 

which does not serve Salina. USDA says the l i n e i s important 

to wheat growers i n southeastern Colorado. 

USDA i s rearguing the merits of the Board's decision 

to authorize a.sandonment of the l i n e segment between NA 

Junction and Towner, Colorado. That decision was based on a 

complete record, which established the very low volumes of 

r a i l t r a f f i c on the segment and the fact that wheat shipments 

were moving through loading f a c i l i t i e s on other r a i l r o a d 

l i n e s . USDA of f e r s no new evidence j u s t i f y i n g reconsideration 

of the abandonment decision, or of the Board's decision not t o 

require d i v e s t i t u r e of t h i s and other lines,-^^ 

E. New .Service Reporting Requirements Are Not Necess.-vT^ 

A number of commenting p a r t i e s ask the Board t o 

require UP/SP to provide new types of reports on UP/fV service 

q u a l i t y i n future quarterly f i l i n g s . Amtrak Comments, p. 10; 

CMA-2/SPI-3, pp. 16-18; SNA-2, pp. 7-8; FINA-1, pp. 8, 11. 

^' The NA Junction-Towner segment w i l l of course q u a l i f y f o r 
the Act's o f f e r of f i n a n c i a l assistance provisions. 
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UP/SP urges the Board to avoid or l i m i t the imposition of 

par t i c u l a r i z e d service reporting requirements, which have 

never before been imposed on any merger. Applicants recognize 

t h e i r o b l i g a t i o n t o keep the Board and the parties informed 

about the progress of merger implementation, and, as t h i s 

record shows, interested p a r t i e s also have every incentive to 

provide t h e i r own input about service levels. But burdensome, 

p a r t i c u l a r i z e d reporting requirements are not called f o r , and 

could do more harm than good by consuming resources and 

creating unnecessary disputes. 

Preparation of the July 1 report and of t h i e reply 

consumed substantial time of the senior UP/SP managers who are 

d i r e c t l y responsible for developing and overseeing service 

improvement i n i t i a t i v e s . Additional reporting requirements 

would consume more.^' They also would give r i s e to more 

disputes about what "metrics" to measure and to f u r t h e r 

f i l i n g s debating the implication of the reports. The Board 

and i t s s t a f f would be forced to devote time and resources to 

studying thc reports and comments on the reports, and 

resolving disputes. 

S2/ Sasol Alpha Olefin proposes that UP/SP report to the 
Board on every complaint from a shipper, UP/SP's response, and 
the ultimate r e s u l t s , SNA-2, p. 7. This condition would 
require enormous e f f o r t to convert d a i l y communications i n t o 
formal, w r i t t e n Board f i l i n g s , and would severely undermine 
the r a i l r o a d ' s a b i l i t y to respond to the concerns i n the f i r s t 
place. 
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Particular 'metrics" of the type suggested are not 

s u f f i c i e n t to provide an accurate p i c t u r e of a r a i l r o a d ' s 

service. Evaluating operations requires an understanding of 

what the r a i l r o a d i s seeking to accomplish, and experience 

with the r a i l r o a d i n order to i n t e r p r e t the data. I n t e r a c t i o n 

with l o c a l operating o f f i c i a l s i s e s s e n t i a l , as are on-site 

v i s i t s i n many instances. 

One of the most reasonable-sounding proposals, made 

by CMA and SPI, would have the Board require reports on the 

percentage of cars tendered i n the Houston area that make the 

next scheduled t r a i n . CMA-2/SPI-3, p. 16. This number w i l l 

vary enormously, however, depending on the operating and 

blocking plans i n e f f e c t at the time, without providing any 

useful information about o v e r a l l q u a l i t y of service. For 

example, i f UP/SP decides to run a l l Conrail t r a f f i c from 

Strang to L i t t l e Rock f o r switching, cars may leave the 

Houston area quickly, while a decision t o block Conrail 

t r a f f i c i n Houston could cause cars to miss the "next" t r a i n 

from Houston but reduce switching time i n L i t t l e Rock. 

Si m i l a r l y , the CMA/SPI request f o r data on average t r a n s i t 

times i n t o storage and from storage to the main route of 

movement (id.) would be very burdensome to s a t i s f y , and the 

results would say as much about shippers' decisions (to 

acquire cars, to store large numbers of shipments) and the 

state of t h e i r markets) as i t would about r a i l r o a d performance 
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The suggested reporting requirements f a i l to pass a 

cost-benefit analysis f o r another reason. With a l l respect, 

there i s l i t t l e the Board could, or wi-aely should, do wit h 

p a r t i c u l a r numbers about performance. The Board, l i k e the ICC 

before i t , does not attempt to con t r o l r a i l r o a d operations 

absent a f i n d i n g of an unlawful p r a c t i c e . 49 U.S.C. § 10704. 

I t would be unwise for i t to do so. Directives t o improve 

service i n spec i f i c ways -- such as an order t o put a l l 

shipments on the next t r a i n out of Houston or move SIT cars 

from St. Louis to Lake Charles -- could have counterproductive 

e f f e c t s , harming more shippers than they benefit and degrading 

ov e r a l l e f f i c i e n c y and service q u a l i t y . 

The more stringent requirements suggested by some 

parties would be unwise. For example, Fina demands reports 

showing not only that computer systems are being integrated 

(which we have provided and w i l l provide) but also that dcing 

so does not delay any shipments. FINA-1, p. 8. That would be 

impossible for two reasons. F i r s t , i n a network environment 

l i k e a r a i l r o a d , dozens of factors can i n t e r a c t to cause 

delay, and i t i s very d i f f i c u l t to determine whether the 

ultimate cause of a delay i s an information system or 

something else. Second, i t i s i n e v i t a b l e that some shipments 

w i l l be affected by a massive computer i n t e g r a t i o n a f f e c t e d 

tens or even hundreds of thousands of cars. 
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The CMA/SPI request that the Applicants set 

schedules f o r a l l merger implementation a c t i v i t i e s , such as 

labor agreements and track upgrades, i s undesirable and 

un r e a l i s t i c . UP/SP does not have u n i l a t e r a l c o n t r o l over 

labor negotiations or the a r b i t r a t i o n s that may be necessary 

to resolve disagreements. And UP/SP i s continuously 

evaluating which projects to perform i n what order i n response 

to operating conditions and t r a f f i c levels. Any attempt to 

f i x a r i g i d schedule would f a i l , as i t should. The exceptions 

would become the r u l e . Applicants w i l l continue t o provide 

reports on merger implementation status and plans. 

Amtrak also asks f o r new reports from UP/SP, 

pr i m a r i l y on SP l i n e s . I t asks f o r "detailed information on 

changes i n f r e i g h t t r a f f i c l e v e l s " on three routes. Comments, 

p. 10. On SP routes where TCS has not been implemented, which 

i s the case on most of these routes, counting t r a i n s i s a 

burdensome manual task, UP/SP i s already required t o do t h i s 

every month i n order to provide reports to SEA on t r a i n s 

through Reno, Nevada. I t takes substantial time each month. 

Because the number of f r e i g h t t r a i n s d i f f e r s between each p a i r 

of terminals, complying with Amtrak's request would be many, 

many tim.es more burdensome. 

Amtrak's request f o r information on the "impact 

those changes have had on the on-time performance of Amtrak 

t r a i n s " would e n t a i l even more burden and lead to endless 
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disputes. I t would take a massive research study and numerous 

judgment c a l l s even to begin to a t t r i b u t e delays to the 

addition of p a r t i c u l a r t r a i n s . — ' For example, i f Amtrak's 

Coast S t a r l i g h t leaves Portland 20 minutes l a t e due to loading 

mail, causing i t to be delayed f i v e minutes at the next siding 

south of Portland by a meet wit h UP/SP's intermodal t r a i n t o 

Seattle, i s that delay caused by Amtrak or the UP/SP tra i n ? 

Every judgment could and would be contested. Amtrak already 

maintains s t a t i s t i c s on f r e i g h t t r a i n delay by route, and can 

make whatever arguments i t wishes from those data. 

Amtrak also wants a report on steps UP/SP i s taking 

to improve Amtrak performance. UP/SP reminds dispatchers of 

Amtrak's p r i o r i t y r i g h t s . The uispatchers do t h e i r very best 

to honor that p r i o r i t y . For example, i n connection w i t h the 

diversion of coal t r a f f i c from the Tennessee Pass l i n e to the 

Moffat Tunnel l i n e used by Amtrak, UP/SP has issued special 

w r i t t e n instructions to dispatchers reminding them of the need 

to give the Ca l i f o r n i a Zephyr p r i o r i t y handling. Over the 

long term, steps to implement the UP/SP merger, such as those 

reported above and i n the July 1 report, should also improve 

Amtrak performance.—' 

^' The evaluation of delays to one Amtrak t r a i n , presented 
above, took many hours of work. 

^' Amtrak alludes to the p o s s i b i l i t y that i t should be 
allowed to penalize poor performance not only by reducing 
incentive pavments but also by dipping i n t o the base 

(cont inued...) 
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I I I . LABOR ISSUES 

The only comments the Board has received from labor 

are those f i l e d by the UTU. These comments contain a number 

of allegations that p a r t i c u l a r UP/SP actions have co n s t i t u t e d 

improper premature implementation of the merger. On a closer 

look, however, i t i s clear that the UTU has f a i l e d t o 

demonstrate any e'"^idence of i n t e n t i o n a l premature merger 

implementation. While UP/SP hats moved forward w i t h merger 

implementation as quickly as possible, i t has done so with due 

regard for the r i g h t s of labor. Indeed, UP/SP has had to move 

more slowly than i t would l i k e i n addressing some of the 

service pr- blems discussed i n the preceding section because 

the necesi ary labor implementing agreements have not yet been 

completed. 

UP/SP has moved aggressively to negotiate 

implementing agreements wit h i t s employee unions, as required 

under the Board's New York Dock condition. UP/SP i n i t i a t e d 

t h i s process i n September 1996, s h o r t l y a f t e r the merger was 

consummated. As Applicants' July 1 report indicates (UP/SP-

303, pp. 17-20), UP/SP has been successful i n completing many 

^' (...continued) 
compensation i t pays r a i l r o a d s . This oversight proceeding i s 
p l a i n l y not the appropriate forum for l i t i g a t i n g Amtrak 
compensation terms. However, Amtrak's suggestion that i t 
might be appropriate f o r i t to pay UP/SP less than incremental 
costs f o r i t s use of UP/SP f a c i l i t i e s i s f l a t l y inconsistent 
w i t h the Rail Passenger Service Act and would v i o l a t e the 
c o n s t i t u t i o n a l p r o h i b i t i o n against governmental takings of 
pr i v a t e property without j u s t compensation. 
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implementing agreements wit h most of the affected unions, 

covering a number of geographical areas i n the UP/SP system. 

UP/SP has had greater d i f f i c u l t y >-eaching agreements with the 

UTU, and i t was necessary to go through both a r b i t r a t i o n and 

Board review with respect t o an implementing agreement: 

covering a substantial p o r t i o n of the merged system. However, 

the Board resolved that matter on June 26, wi t h most issues 

decided i n UP/SP's favor. UP/SP has reached agreement wit h 

the UTU on merger implementation i n several other geographical 

areas, including the Houston and Salina hubs. UP/SP i s m.oving 

ahead promptly i n an e f f o - t to complete remaining agreements 

with the UTU and other unions.—' 

Thus, f a r from avoiding i t s o b l i g a t i o n t o negotiate 

implementing agreements p r i o r to merger implementation, UP/SP 

has taken that duty very seriously. Moreover, UP/SP has been 

p a r t i c u l a r l y s o l i c i t o u s of the i n t e r e s t s of i t s agreement 

employees i n connection w i t h the merger implementation 

process. UP/SP has entered i n t o special agreements wit h both 

the UTU and the BLE under which members of those unions have 

received i n t e r i m p r o t e c t i o n pending completion of long-term 

^' UP/SP i s c e r t a i n l y not attempting to avoid i t s New York 
Dock obligations, as suggested at page 6 of the UTU f i l i n g . 
The incident discussed there involved a disagreement which UTU 
acknowledges was "defused." At page 2 of i t s comments, the 
union acknowledges that UP/SP and UTU have negotiated an 
implementing agreement covering the Houston area, which had 
been sent to union members f o r r a t i f i c a t i o n as of the time the 
UTU comments were f i l e d , and has i n fact since been r a t i f i e d . 
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implementation agreements f o r the Avondale t o Houston l i n e and 

the entire SSW t e r r i t o r y . 

The UTU nevertheless i n s i s t s that UP/SP has engaged 

i n premature merger implementation. The account offered by 

the UTU does net include, and indeed barely acknowledges, 

numerous w r i t t e n and o r a l responses that UP/SP has made to the 

union's allegations. Copies of several l e t t e r s s e t t i n g out 

UP/SP's response-, to the UTU allegations or documenting i t s 

p r i o r oral explanations are attached hereto as Exhibit B. The 

f i l i n g also disregards the fact that UP/SP has made 

conscientious e f f o r t s to inform i t s o f f i c e r s about the need to 

avoid any merger-related changes that would adversely a f f e c t 

labor p r i o r to the completion of implementing agreements. I n 

addition, the UTU f a i l s to acknowledge that on the few 

occasions when the union raised legitimate issues as to 

inadvertent merger-related changes, UP/SP took prompt 

corrective action. 

Of the • arious complaints described i n the UTU 

f i l i n g and the attachments thereto, only a handful involve 

legitimate issues. Most do not involve merger implementation 

at a l l , but rather involve misperceptions by the union of the 

reasons f o r cer t a i n operational steps, or garden-variety labor 

r e l a t i o n s matters unrelated to the merger. 

For example, UP/SP's diversion of c e r t a i n t r a f f i c 

that had moved over DRGW, described at page 4 of the UTU 
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f i l i n g , was due not to the merger but to massive flooding i n 

the West. Like other Western r a i l r o a d s , UP/SP was forced t o 

divert t r a i n s t o routes that were s t i l l passable; t h i s would 

have occurred without the merger. See Letter from Brenda J, 

Council to Clinton J. M i l l e r I I I , Feb. 20, 1997 (Exhibit B). 

The rerouting of i r o n ore t r a i n s , also referred to 

at page 4 of the UTU f i l i n g , was likewise unrelated to the 

merger. As UP/SP has explained t o the UTU, that rerouting was 

due to, among other things, the Western flooding and a 

shortage of raw materials that threatened Geneva Steel wi t h a 

plant shutdown. See Letter from Brenda J. Council to Clinton 

J. M i l l e r I I I , Aug. 7, 1997, p, 3 (Exhibit B). 

The upgrade of the computerized p a y r o l l system f o r 

SPCSL employees, discussed at page 5 of the UTU f i l i n g , couid 

have occurred i n the absence of the merger, and i n any event 

did not adversely a f f e c t the working conditions of employees 

and thus was not subject to New York Dock. See Letter from 

Brenda J. Council to Clinton J. M i l l e r I I I , June 2, 1997 

(Exhibit B).^' 

^-'' As UP/SP's w r i t t e n responses indicate, many of the 
"numerous complaints" referred t o at the top of page 5 of _ 
UTU's f i l i n g were likewise unrelated to merger implementation. 
In some instances, i t appears that union personnel may not 
have understood that an operating change did not cons t i t u t e 
implementation of the merger but rather involved ..he use of 
operating agreements under which UP or SP had the r i g h t t o 
move t r a f f i c over the other's l i n e s . The standard procedure 
i n such instances i s f o r the o r i g i n a l crew to stay on the 
t r a i n and f o r a p i l o t from the second r a i l r o a d to t r a v e l w i t h 

(continued..,) 
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There have been a small handful of occasions on 

which, despite UP/SP's best e f f o r t s , UP/SP personnel appear t o 

have taken a step that amounted t o implementation of the 

merger p r i o r to completion of the relevant implementing 

agreement.—' Where UP/SP has been able t o confirm that such 

an error has been made, i t has corrected the s i t u a t i o n 

immediately and committed to avoid the error i n the 

future.—' For example, a f t e r the UTU call e d a t t e n t i o n t o 

the El Paso interchange practice c i t e d i n Exhibit 6 t c the UTU 

f i l i n g , UP/SP eliminated the p r a c t i c e . 

In the ove r a l l scheme of UP/SP's operations, the 

actual instances of inadvertent merger-related changes 

i d e n t i f i e d by UTU have been i n s i g n i f i c a n t . For example, the 

complaint c i t e d at the bottom of page 4 of the UTU f i l i n g 

involved the handing of one t r a i n out of the many hundreds 

running on the UP/SP system on a single day i n February. 

—';...continued) 
the crew of the f i r s t r a i l r o a d . No union member i s 
disadvantaged by such operations. In addition, occasionally 
UP/SP has encountered s i t u a t i o n s i n which the UP and SP UTU 
General Chairmen i n an area have disagreed about how an 
operating s i t u a t i o n should be handled. Several of the most 
vehemei. complaints contained i n the UTU correspondence arose 
out of such differences of opinion between two union 
o f f i c i a l s . 

^' Siich instances have been inad->'ertent. For example, an 
error may occur because an employee has d i f f i c u l t y 
d i s t i n g u i s h i n g between t r a i n s carrying pre-existing t r a f f i c 
and t r a i n s carrying new t r a f f i c . 

In some cases, UTU has f a i l e d to provide enough s p e c i f i c s 
to permit UP/SP to investigate an a l l e g a t i o n . 
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In sum, instances of premature merger-related 

changes adverse to labor have been few and inadvertent, and 

have been corrected when they were called t o UP/SP's 

att e n t i o n . The New York Dock conditions are working as they 

should, and there i s no need f o r the Board to fashion any 

furth e r remedies i n connection with labor issues.—' 

CONCLUSION 

The UP/SP merger i s proving to be pro-competitive 

and i n the public i n t e r e s t as the Board anticipated. The 

competitive conditions are working w e l l , and no party has made 

a case for j e t t i s o n i n g or changing them. While the merged 

system i s confronting i n t e r i m service problems, that i s not 

surpr i s i n g i n l i g h t of SP's deep pre-merger - a p i t a l and 

operating inadequacies, and everything possible i s being done 

to ameliorate those problems. The ultimate route t o f a r 

be t t e r service f o r a l l UP/SP shippers i s f u l l implementation 

of the merger. Applicants have complied with t h e i r 

o bligations to r a i l labor. This round of oversight 

proceedings provides a good model for future ones, and 

imposing burdensome addit i o n a l reporting requirements would 

not contribute to the process. 

i^' Of -rourse, as UP/SP and i t s unions reach a d d i t i o n a l 
implementing agreements, there w i l l necessarily be less scope 
for p o t e n t i a l disputes. UP/SP expects that a l l merger 
implementation agreements w i l l be completed by the end of 
1998 . 
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VFRTFICATION 

STATE OF NEBRASKA ) 
) 

COUNTY OF DOUGLAS ) 
ss. 

I , Richard B. Peterson, Senior D i r e c t o r - I n t e r l i n e 

Marketing of Union Pacific Railroad Company, state that the 

information i n Part I of the Applicants' Reply to August 1 

Comments (UP/SP-311) m STB Finance Docket No. 32760 (Sub-No. 

21) was complied by me or individuals under my supervision, 

that I know i t s contents, and that to the best of my knowledge 

and belie those contents are true as stated. 

RICHARD B. PETERSON 

SUBSCRIBED and sworn to before me by 
Richard B. Peterson t h i s 18th day of 
August 1997. 

Notary Public 

A GUiliiAlN07AKYSUte»IN«truM 
pi EUINE H. ?mK$ 

MyComm.Eip M>T3t.)9tt 



VERIFICATIQW 

STATE OF NEBRASKA ) 
) ss 

COUNTY OF DOUGLAS ) 

I , R. Bradley King, Vice President-Transportation of 

Union Pacific Railroad Company, state that the infonnation i n 

Part I I of the Applicants' Reply to August 1 Comments (UP/SP-

311) i n STB Finance Docket No. 32760 (Sub-No. 21) was complied 

by me or individuals under my supervision, t h a t I know i t s 

contents, and that to the best of my knowledge and b e l i e f 

those contents are true as stated. 

SUBSCRIBED ard sworn t o before me by 
R. Bradley King t h i s 18th day of 
August 1997. 

Notary Public / 

GENERAL NOTARY SlilfOt Nfbfj<k2 
BEVERLY J SOMMER 

MfComm Eip Nov.S. 199\i 



VERIFICATION 

STATE OF NEBRASKA ) 
) ss. 

COUNTY OF DOUGLAS ) 

I , Richard D. Meredith, Assistant Vice President-

Fmployee Relations Planning of Union P a c i f i c Railroad Company, 

state that the information i n Part I I I of the Applicants' 

Reply to August l Comments (UP/SP-311) i n STB Finance Docket 

No. 32760 (Sub-No. 21) was compiled by me or individua l s under 

my supervision, that I know i t s contents, and that to the best 

of my knowledge and b e l i e f those contents are true as stated. 

ih:2yy7uM-
RICHARD D. MEREDITH 

SUBSCRIBED and sworn t o before me by 
Richard D. Meredith t h i s 18th day of 
August 1997. 

Notary Pu 

DORIS J. VAN BtBBER 
My Comm. bp. Nov. 30.2000 



CERTIFICATE OF SERVICE 

I , Michael L. Rosenthal, c e r t i f y t h a t , on t h i s 20th 

day of August, 1997, I caused a copy of the foregoing document 

to be served by f i r s t - c l a s s mail, postage prepaid, or by a 

more expeditious manner of d e l i v e r y on a l l p a r t i e s of record 

i n Finance Docket No. 32760 (Sub-No. 21), and on 

Director of Operations Premerger N o t i f i c a t i o n Office 
A n t i t r u s t Division Bureau of Competition 
Suite 500 Room 303 
Department of Justice Federal Trade Commissioii 
Washington, D.C. 20530 Washington, D.C. 20580 

Michael L. Rosenthal 
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U DNnAOnCRAiLRGAOCOMA^r 

July 29,1997 

l^.LanyD.Fidds 
PKsideat A Oiief Executive Officer 
The Texas Mexican Railway Company 
P.O. Box 419 
Larado.TX 78042-0419 

0«ar Mr. Fields: 

R«fe«w«ywletterofJttlylOwgaidiagtt^ 
Rob«own,T«xai. As dted in your letter, we have been expeneocii««Mge«ioa in w 
Ktigion. Consequently, mta have raeeotly au6oriaiBd tiia hiring mod trmini,^ ̂ f^i^ ^ 
crew eii4)loyees in Texas, and led coiifident an eaify lesohitioa 

I aiked fun Oamman. our Vice Fi£S(le&t-Natiooal Customer Servioe Center to 
cfaedc into alkg8tionsofliabi% regarding statements m̂ 4e about TTM. rim stated chtit he was 
personally involvad in the situation re&rred to in your letter. HefdvisesBaywhadtekahooed 
Union i'acific requesting assistance in a shutdown situation. W *, assisted Bayer, even though 
thdr contact !ihould have been with TcxMex. Jim readily adnutî i to Bayer and the TocMn 
that Union Pacific had problems on the Bmwnsville Subdivisioo and in Hbus^ 
rtatement that onc continuity &ctor to our congestion in Texas was tbe lai«e volume of cars 
awaiting interchange with the TFM. It is oot Union Padfic*s policy or piactioe to "khiil 
responsibUity" to other earners for our problems. Hus is not a pnctice with regaid to the Tex 
Mex or TTM. 

Thank you £w sur£Mdng this issue, aod I assure you we WiU work together and 
cooperate with one another in the fimue. 

Slncemly, 

ec' Dennis Duffy. Room 1200 

An Damman' St Louis 

mtuumaoxy, 
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UNION PACIFIC RAILROAD COMPANY 
BRENDA J COUNCIL 

StNiOH COUNSE- OVAr.. r.E M - ' 

FAX 1402. J ' ' f€2= 0' 56-

February 20,1997 

Clinton J. Miller, II! 
General Counsel 
United Transportation Union 
14600 Detroit Ave. 
Cleveland, Ohio 44107-4250 

RE. Shifts in Traffic from the DRGW 

Dear Clint: 

This responds to your letter of February 18.1997, and your claim that the shift of 
certain traffic from the DRGW constitutes implementation of the UP/SP merger without an 
implementing agreement I diacuased ttw changes in traffic outlined in your letter with Mr. 
Hinckley. You are correct in your asaumption that there ia no agreennrnt similar to the 
agreement that surfaced in connection with the change in switching operations at 
Avondale. However, unlike \hA situation at Avondale, the changea in trafRc outlined in 
your letter did not occur as result of the UP/SP merger. Rather, those changes were the 
result of a combination of non-nwrger related conditiona; not the leaat of which was the 
!osr> of approximately 100 miles of traffic due to the widelyiMJblicized flooding in the 
Feather River Canyon. 

Attached is a copy of Mr. Hinckle/a letter to Mr. Pollard of Febmary 14, 1997, 
setting forth the reasons for the changes in traffic liated in Mr. Pollard's letter dated 
February 5,1997. tf, after reviewing Mr. Hinckley's responae, you are atill of the opinion 
that we were precluded fnsm making those traffic changea without the benefit of a merger 
implementing agreement pleaae give me a call. 



UNION RaCIFiC RAILROAD COMPANTY 

uiCOOOGCSTBEfr 

February 14.1997 °***^ KWASIK* 

Mr. J.G. Pollard U l j l l / 
UTU General Chaimun 
1675 Carr, Suite 200N 
Lakewood, CO 80215-3139 

Dear Sir 

This responds to your concems listed in your letter dated Febmary 5. 1997 regardino 
shifts in traffic from the DRGW. ^ r-a-roing 

The UTLBC/LBUTC trains were shifted to altemate routes due to new contract 
negotiatwns with Customers resulting from renewal of expved contracts and reopener of contracts 
resulting from BNSF trackage rights competition in this territory in accordance with STB directives 
The UTWCC/WCUTC is interchanged with the Utah Railway and waybilled at the Customer's 
direction to be routed UP at Provo for interchange with the BNSF at Barstow The 
MNGVC/GVMNC taconite trains for Geneva Steel experienced transit delays due to the severe 
weather in the Midwest As a result, product supply decreased to criticaliv i/^ levels and Geneva 
Steel requested expedited routing to avoid a shutdown of ttMir furnaces, dnava advised a 
shutdown wouW cost one million dollars per da/. The Carrier anticipates a ratum to normal routino 
when the shipper emergency is over. 

The remaining train symtwis listed in your letter involved traffic ttiat was diverted due to 
Oie fkxjding in the Feather River Canyon which also resulted in trafffc congestion over tha Sierra 
Nevada route necessitating altemate routing on an emergency baaia. I have been advised ttiat 
ttiese trains have returned to ttieir normal routes. As informatton, ttie SNWCC/WCSNC symbols 
S N V V C C W ? S f J c * * * * * * * ' * ^ symbols SKTAC/TASKC. 

Thersductionofyardengineswasduetomovementof some woric from Grand Junction 
to Roper and reductions in business, \*<hich includes a seasonal decrease in coal traffk: as well 
as the flood situation and normal shifts in business genersted by customers. Ther« have been 
S d S o M o U S i * D R G w ' * * ^ ' * °" ^ *^***'" ^ * ttiggerad job raductk>ns similar to 

Finally, jue to the planned cessation of business over ttie Tennessee Pass caoital 
improvements in ttw track will not be made. However, until ttiere is a complete cessatran of 
business over this line, maintenance will be scheduled as necessary. 

In lummafy, the changes in traffic mta a functwn of emergency conditions caused by ttie 
J J j r T L i r l " * ^ J ^ 1 ? ^ °^ customer activity. If you have any furttier concems. please 
bnng them to my attention by contacting me or Catherine Andrews at 271-5948 and we wiU 
in vosuQstn. 

Yours truly. 

^S/fyA9^^m 
W S. Hinckley / 
Generai Director Labor Relatk)na 

cc: Mr. Lankford 
Mr. Thompson 
Mr. Futtiey 



UNION PACIFIC RAILROAD COMPANY 
SENIOR COUNSEL Ot^AHA NE 83179 

(402) 271-4929 
PAX (402) 2715625 o» 5«10 

June 2.1997 

Clinton J. Miller, III 
General Counsel 
United Transportation Union 
14600 Detroit Ave. 
Cleveland, Ohio 44107-4250 

Dear Clink 

This refers to your letter cf May 5, 1997. conceming ttie following two items: A 
complaint ttiat employees have been told it ia UP's policy not to iasu«i vouchers when 
enpk)yees are ahort on ttieir paychecks; and A complaint conceming UP's in l̂ementation 
of a computerized timekeeping system on the SPCSL 

First it is not UP's polny to refuse to iaaue vouchers when an employee is short on 
his/her paycheck. To ttie conttary, Tony Zabawa. Director of Timekeeping, advised ttiat 
ttie policy is to issue vouchers fbr pay shortages. The fad that General Chairman Downey 
received a voucher is confirmation of ttie policy. 

Second, UP is implementing a computerized timekeeping system on the SPCSL as 
it has done across ttie railroad. The new system is designed to make timekeepina r»nre 
accurate, thereby greatly reducing payroll problema such as those e)q9erienced oy General 
Chairman Oovwiey. The training on the new system provided to ttie SPCSL employees is 
ttie same program that haa been successful elsewhere on the railroad. 

I hope ttiat this reply satisfactorily addresses the issues raised in your May 5 letter. 
I am in the process of finalizing my response to your letter of April 17,1997. and will be 
foHA/arding it to you shortly. 



UNION PACIFIC RAILROAD COMPANY 
BRENDA J COUNCIL 

SENiOH COUNS£t 
' i ' i rc:3€ $-"1=" 

• •11:2' : - r i 3 2 ^ 
FAK U02i 2'--5€26 ?• S * ' 

Augusts. 1997 

Clinton J. Miller, III 
General Counsel 
United Transportation Union 
14600 Dettoit Ave. 
Cleveland. Ohio 44107-4250 

Re: Alleged diveraion of traffic from ttie SPCSL 

Dear Clint 

This refers to our telephone conversation on Monday. August 4.1997. conceming 
additional complaints you received from General Chairman CW. Downey. Mr. Downey 
alleges ttiat (1) system wide application of our UPGRADE disdpline policy constitutes a 
unilateral change of SPCSL's Rule 39 and (2) wa have diverted ttie HOCH tram from ttie 
SPCSL to UP. 

First SPCSL's Rule 39 is not afTected by UPGRADE. Rule 39 ia procedural while 
UPGRADE is substantive. As you conceded during our conversation, ttie canrier has the 
unfettered right to change ttie substance uf its discipline policy. 

Second, ttie HOCH ti-ain operates on SP's line out uf Englewood up ttirough Pine 
Bluff !o the A&S. The ttain comes off ttie A&S onto ttie SPCSL and moves ttirough 
Bloomington into Chicago. Our investigation revealed that there has been no diversion 
of this ttain from ttie SPCSL 

Please advise if you have other questiona or concama. 
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August 7.1997 

Clinton J. Miller, III 
General Counsel 
United Transportation Union 
14600 Detroit Ave. 
Cleveland, Ohio 44107-4250 

Dear Clint 

This has reference to our exchange of correspondence and my extensive oral 
replies to you in ttie course of numerous telephone conversations regarding the UTU's 
allegations of premature implementation of the UP/SP merger. As you have 
acknowledged, we have responded to ttie complaints you have presented. In most cases, 
our responses were in writing. Witti respect to ttie matters raised in your letter of April 17. 
1997. I advised you during one of our telephone conversaiions ttiat our preliminary 
investigation revealed that ttiere was no merit to ttie claims of premature implementation. 
The following outiine of ttie results of our investigation of eadi of ttiose daims will confirm 
my advice to you: 

1. Bgaumont Yard - SP has ttackage rights on UP between Houston and 
Beaumont As a result of congestion on SP's line between Houston 
and Beaumont selected SP frains. manned by SP crews, have operated on 
UP's line under ttie ttackage rights. Tlie trains retum to SP's line for ttie 
remainder of ttie movement to Echo/Ljrfayette. The pick-up location in 
Beaumont has been changed to accommodate ttie operations on UP's line; 
however, ttie same SP block is being made by SP crews. This change in 
tiie pick-up point in connection witti ttie exerdse of ttie ttackage rights would 
occur even in ttie absence cf the merger. Moreover, there has been no 
adverse impact on labor. 

San Antoniq Yflrti * This blocking of ttains is not due to merger-related 
consolidations, but is simply the result of complying with the competitive 
conditions imposed by ttie Surface Transportation Board. The Board 
provided BNSF witti rights in San Antonio, and what tfie SP crews are 
doing is nottiing more than an example of pre-blocking by one railroad for 
anottier. In addition, San Femando Yard is a joint UP/SP yard. 

I 



1 3. Lake Charles. Louis iana - Th is situation is al«n nnralataH tn m«rgi»r 

implementation. As a result of congestion in Lake Charles. SP cars are now 
being stored at UP's yard in Lake Charles. This has not resulted in any 
adverse impact on SP yard uews at Lake Charles. In fact, tiie storage of 
cars at UP's yard began before 'Jie switching at West Lake Yard reverted to 
SP from tt^e KCS. The chemical cars moving from Lake Charles to Beaumont 
are SP cars, and are being moved to Beaumont because of ttie Lake Charles 
congestion. Such a move could have occurred pre-merger, under existing 
operating agreements. 

Houstcn - The movements between Hardy Stteet and Settegast are noOiing 
more tiian movements between two UP facilities, and ttius do not relate to 
merger implementation. You have not provided enough information for me 
to determine what has occured witii respect to ttie alleged Englewood to 
Settegast move. If you can provide details, 1 will investigate furtiier. 

1 '̂ Kansas City to East St Louis ^SSW^ - This issua is being handled by ttie 
UTU local chairman and carrier officers responsible for coal movements. If 
no agreement is reached and it is determined ttiat there has been premature 
merger implementation, UP will take steps to con-ect the situation. 

6. M. D. Somers - This is sttictly a disciplinary matter. Any objection Mr. 
Somers may have to the contents of the notice of investigation may be 
resolved ttirough minor dispute process. There is no indication tiiat this 
situation is related to the merger. 

1 7. CP. Piland - A UP ttain destined for Mexico via Brownsville did operate on 
fP's line to Bloomington because of congestion on UP's line. This ttain 
contained empty auto racks ttiat had to get over ttie border into Mexico in its 
scheduled time slot This dh/ersion could have occurred in the absence of 
tiie merger. Furttier, it is tt) be noted ttiat the tiain was operated by UP crews 
with a SP pilot while on SP's line. While it appears, based on your 
description, ttiat ttie carrier's records may have been in error, we don't 
believe tiiis one example is sufficient to warrant a charge challenging ttie 
con-ectiiess of ttie carrier's records. 

• 

Broviffisville - Yes. a job was taken off; how»i/«r, it uuas not beoausA of thm 

UP/SP merger, instead, ttie job was eliminated because of a dedine in 
business. 

SP Houston - New Orleans ttains on UP - This aituation is ttie resuft of 
BNSF speed resttictions on ttie Avondale - lowa Junction ttackage. which 
BNSF purchased. Some SP ttains have to be operated on UP's line to 
prevent congestion and to meet customer requirements. These SP ttains 
are manned by SP crews witti UP pilots. The UP pilots should not take 



over the operation of ttie ttains when SP crev» reach ttieir limit under tfie 
Hours of Sen/ice Act and instructions have been issued to Atop ttiat practice. 

10. Train gymbgl Chingea - Such changes are permissible and have no evil 
motive. 

11- BgCkman - LQ8 Frosnot - The change in operatione you report has taken 
place, but it was in response to a customer. Rediand Stone, not ttie merger. 
The change was made due tis tfie risk of tosing tfie entire movement to tiiick. 
In fad. ttie fomier move had a truck component, while ttie new move is all 
rail. 

12. Iron OTP train? - As l have prevkxisly advised, we have had to operate some 
of ttiese ttains on UP's line for a number of reasons ttiat are not related to 
ttie merger: ttiere was an emergency siicuation in which ttie customer was 
faced witti tfie ttireat of a sliutdawn due to ore siiortages; tiansit delays due 
to severe weatfier In tfie Mklwest and problems witti ttie Wisconsin Centtal 
connection. Even wittiout tfie merger, SP and UP could have negotiated an 
agreement for SP's use of UP's shorter route In ttie drcumatances. In any 
event SP crews were not impaded because steps were taken to ensure 
proper SP ttain starts on ttie SSW/SPCSL route. 

I bust ttiat ttie foregoing completes your files on ttie concenns ttiat were directed to 
me. Please let me know if you require additional infonnation. 

Very truly yours. 


