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Honorable Vernon A, Williams
Surface Transportation Board ENTERED
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1925 K Street, NW Mttice of Proceedings JMQ—Q/;
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RE Change of Address 07(95;2(/(/

part of

Dear Secretary Williams Public Record

Effective Thursday, October 30, 2003, the offices of Baker & Miller PLLC will relocate
to the following address:
Baker & Miller PLLC
2401 Pennsvlvania Avenue, NW
Suite 300

Washington, DC 20037
FEl (202) 637-9499
FAX: (202)637-9394

Please update the Surface Transportation Board’s (“STB™) records to reflect the above
change of address for all active proceedings included on the enclosed hist in which William A
Mullins, David C. Reeves and/or Christine J. Sommer have appeared. Copies of all STB notices,
decisions, pleadings or other correspondence related to these proceedings dated October 30, 2003
and therealter should be sent to the attention of Messrs. Mullins, Reeves or Ms. Sommer at
Baker & Miller PLLC at their new address

All known parties of record m the proceedings listed on the enclosure have been sent a
opy of this change of address notification

Sincerely yout
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e
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Witham A. Mullins / David C. Reeves / Christine J. Sommes

I nclosure




Chanee of Address Notification

Effective Thursday, October 30, 2003
Baker & Miller PLLC
2401 Pennsvivania Avenue, NW
Suite 300
Washington, DC 20037
TE!l 202) 637-9499 / FAX: (202) 637-9394

William A. Mullins / David C. Reeves / Christine J. Sommet

Docket No. or

Finance Docket No.

Docket No. AB-20R
[\klh \u 3X)
“t' l\k.[ NO. AB-468
(Sub-No. 5X)
Docket No. AB-368
{Sub-No. 6X)
F.D. No. 3429

F.D. No. 34342

No
{Sub-No

Name of Proceeding at the STB

Central \hdn«'.w Railw ay [ ump l”v.\h.l“(!\\ nment Petition-In Si iginaw, M1
Paducah & Louisville Ratlwey, Inc.-Abandonment Exeraption-In McCracken County, K'Y

Paducah & Louwsville Ratlway, Inc.-Abandonment Exemption-In Hopkins County, KY

Kcokuk Junction Ru Iway Co.-Alternative Rail Service-Line Of Toledo, Peoria And

Western Railway Corporation

Kansas C n‘ Southern-Control-The Kansas ¢ ity Southern l\'knl\- ay Company, Gateway
Eastern Ratlway Company, And The Texas Mexican Ratlway Company

Keokuk Junction Railway ( ompany- Feeder Railroad ,)L\kll‘{ ment \pplu ation-Line Of
foledo, Peona & Western Railway Corporation Between La Harpe And Holhs, 11

Dakota, Minnesota & Fastern Railroad ¢ Orpor: ition And Cedar American Rail Hnldnw'\

{ lm - unlml lu\\ a, ( ‘hicago & Fastern Rnhml 1 Comp: 1y

lowa, Chic: 120 & F-astern Railroad ( ompany \\‘un\mun And ( )peration | \unpllnn
Lines OF [&M Rail Link, 11.( g 7 :
Waterloo Railway C ompany-Acquisition Exemption-Bangor and Aroostook Ratlroad

| Company and Van Buren Bridge Company

{ Canadian N.l“"ll.h R.l.l\\.uj. Company- frackage Rights | xemption-Bangor and Aroostook
Railroad Company and Van Buren Bndge Company

fhe Burlington Northern and Santa Fe Rarlway Company-Petition For Declaration Oy
Prescription OF Crossing, Trackage Or Jomt Use Rights and For Determunation Ot

| Compensation and Other Terms

C'SX Corporation and CSX Transportation, Inc., Norfolk Southern Corporation and
Norfolk Southern Ralway Company-Control and Operating Leases/Agreements-Conratl
[nc. and Consolidated Rail Corporation

CSX Corporation and CSX Transportation, Inc.. Norfolk Southern Corporation and
Norfolk Southern Ratlway Company-Control and Operating Leases/Agreements-Conrail
Inc. and Consohidated Ral Corporation (General Oversight)

Unton Pacific Corporation, Unton Pacitic Ratlroad Company and Missourt Pacific
Railroad Company - w';Hx»l ind Mcr Southern Pacific Rail Corporation, Southern
Pacitic Transportation Company, St. Louts Southwestern Ratlway Company, SPCSE Corp
and The Denver and Rio Grande Western Railroad Company

Uniion Pacttic Corporation, Union Pacitic Ratlroad Company and Missourt Pacitic
Railroad Company-Control and Merger-Southern Pacific Rail Corporation, Southern
Pacific Transportation Company, St. Louts Southwestern Ratlway Company, SPCSE Corp
and The Denver and Rio Grande Western Ratlroad Company-Oversight

Lnton Pacttic Corporation, Unton Pacttic Ratlroad Company and Missourt Pacih
Rarlroad ( ompany - ontrol and Mereer-Southern Pacific Rail orporation, Southe

Pacific Transportation Company, St uthwestern Ratlway Compat P

I Compa
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TROUTMAN SANDERS LLP

AT T ORNENS AT L AW

A LIMITED LIARBILITY PARTHRERSHIP

A6 TT VR,

401 NINTH STREET, NW
SUITE 1000
WASHINGTON, OC 20004-2134
WWW TROUTMANSANDERS COM

William A. Mulling Direct Dial. 202-274-2953
william. mullins@troutmansanders.com : Direct Fax. 202-6£4-5621

Juiy 9, 2003 R
REcy,
Honorable Vernon A. Williams , 0 VED
Office of the Secretary

Surface Transportation loard "G g
1925 K Street, NW o

Washington, DC  20423-0001
RE:  Change of Counsel/Change of Address

Dear Secretary Williams:

Effective Monday, July 14, 2003, William A. Mullins and David C. Reeves will join the law
firm of:
Baker & Miller PLLC
915 Fifteenth Street, NW ENTERED
Suite 1000 Office of Proceedings
Washington, DC 20005-2318 11
TEL: (202) 637-9499 i Pﬂ 9 2003
2 yi Y a
FAX: {202)637-9394 Publie BoF
wmullins@bakerandmiller.com
dreeves@bakerandmiller.com

Please update the Board’s records to substitute Baker & Miller PLLC as counsel of record for all
proceedings included on the enclosed list, and to reflect that Troutman Sanders LLP will no longer be
counsel of record for clients represented by Messrs. Mullins and Reeves as noted on the enclosed list of
proceedings in which either or both have entered an appearance. However, with respect to Finance
Docket No. 33388 and 33388 (Sub No. 91), Baker and Miller should be shown as counsel of record for
Gateway Western Railway Company and Troutman Sanders LLP should remain as counsel of record for
New York State Electric and Gas.

Copies of any STB notices, pleadings or other correspondence related to these proceedings after
July 11, 2003 should be sent to the attention of Messrs. Mullins or Reeves at Baker & Miller PLLC (at

the address listed above).

All known parties of record in the proceedings iisted on the enclocure have been sent a copy 0!
this change of counsel/change of address notification.

Sincerely yours,
af

% > //, : ;

William A. Mullins David C. Reeves

Enclosure




Change of Counsel/Change of Address Notification
for
William A, Mullins and David C. Reeves

Effective Monday, July 14, 2003

Baker & Miller PLLC
915 Fifteenth Street, NW
Suite 1000
Washington, DC 20005-2318

TEL: (202) 637-9499
FAX: (202) 637-9394

Docket No.

Ex Parte No.

or

Finance Docket No.

List of Proceedings Before the STB

Docket No. AB-468
(Sub-No. 5X)

Paducah & Louisville Railway, Inc. - Abandonment Exemption - T McCracken County,
KY

F.D. No. 34342

Kansas City Southern - Control - The Kansas City Southern Railway Company, Gateway
Eastern Railway Company, And The Texas Mexican Railway Company

F.D. No. 34335

Keokuk Junction Railway Company - Feeder Kailroad Development Application - Line
Of Toledo, Peoria & Western Railway Corporation Between La Harpe And Hollis, 1L

F 1. No 34178

Dakota, Minnesota & Eastern Railroad Corporation And Cedar American Rail Holdings,
Inc. - Control - lowa, Chicago & Eastern Railroad Company

F.D. No. 34177

Jowa, Chicago & Eastern Railroad Company - Acquisition And Operation Exemption -
Lines Of 1&M Rail Link, LLC

F.D. No. 34015

Waterloo Railway Company - Acquisition Exemption - Bangor and Aroostook Railroad
Company and Van Buren Bridge Company

}—-—
F.D. No. 34014

Canadian National Railway Company - Trackage Rights Exemption - Bangor and
Aroostook Railroad Company and Van Buren Bridge Company

F.D. No. 33740 and
F.D. No. 313740
(Sub-No. 1)

The Burlington Northern and Santa Fe Railway Company - Petition For Declaration Or
Prescription Of Crossing, Trackage Or Joint Use Rights and For Determination of
Compensation and Other Terms

F.D. No. 33388

CSX Corporation and CSX Transportation, Inc., Norfolk Southern Corporation and
Norfolk Southern Railway Company - Control and Operating Leases/Agreements -
Conrail Inc. and Consolidated Rail Corporation

F.D. No. 33388
(Sub-No. 91)

CSX Corporation and CSX Transpor: ‘ion, Inc., Norfolk Southern Corporation and
Norfolk Southern Railway Company - Control and Operating Leases/Agreements -
Conrail Inc. and Consolidated Rail Corporation (General Oversight)

F.D. No. 32760

Union Pacific Corporation, Union Pacific Railroad Company and Missouri Pacific
Railroad Company - Control and Merger - Southern Pacific Rail Corporation, Southern
Pacific Transportation Company, St. Louis Southwestern Railway Company, SPCSL
Corp. and The Denver and Rio Grande Western Railroad Company

F.D. No. 32760
(Sub-No. 21)

Union Pacific Corporation, Union Pacific Railroad Company and Missouri Pacific
Railroad Company - Control and Merger - Southern Pacific Rail Corporation, Southern
Pacific Transportation Company, St. Louis Southwestern Railway Company, SPCSL
Corp. and The Denver and Rio Grande Western Railroad Company - Oversight

[F.D. No. 32760
(Sub-Nes. 26 - 32)

Union Pacific Corporation, Union Pacific Railroad Company and Missouri Pacific
Railroad Company - Control and Merger - Southern Pacific Rail Corporation, Southern
Pacific Transportation Company, St. Louis Southwestern Railway Company, SPCSL
Corp. and The Denver and Rio Grande Western Railroad Company







FOR FULL TEXT SEE FD-32760 AT ID-204871
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BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760 204817/

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY

~ CONTROL AND MERGER -

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY. ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

Finance Docket No. 32760 (Sub-No. 21) 264872

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY

- CONTROL AND MERGER -

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY. ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY - OVERSIGHT

JOINT SUBMISSION OF RESTATED AND AMENDED
BNSF SETTLEMENT AGREEMENT

FOR FULL TEXT SEE FD-32760 AT ID-204871

NTERED
Office 51 the Secrotary

MAR C4 2002

Part of
Public Record










MAYER, BROWN & PLATT
1909 K STREET, N.W.

WASHINGTON, D.C. 20006-110!

Erika 7. Jones

DiReCT piAL: (202) 263-3232
DIRECT FAX  (202) 263-5232
EJONES@WMAYERBROWN COM

October 9, 2001

VIA HAND DELIVERY

ENTERED
The Honorable Vernon A. Williams Office of the Secretary
— 0CT - 2008
Surface Transportation Board
1925 K Street NW Publie Bosord
Washington, DC 20423-0001

Re:  Finance Docket No. 32760, Union Pacific Corporation, et al. --
Control and Merger -- Southern Pacific Rail Corporation, et al.
20364 [

Finance Docket No. 32760 (Sub-No. 21), Union Pacific Corporation, et al. --
Control and Merger -- Southern Pacific Rail Corporation, et al. (Oversight)
Dear Secretary Williams:

Enclosed for filing in the above-captioned proceedings are the original and twenty-five
(25) copies of The Burlington Northern and Santa Fe Railway Company’s Reply Comments to
the Reply Comments of the United States Department of Transportation (BNSF-96). Also
enclosed i1s a 3.5 inch disk containing the text of the filing in WordPerfect 9 format.

I would appreciate it if you would date-stamp the enclosed extra copy of this filing and
return it to the messenger for our files.

Sincerely,

Eao - Joves /s

Erika Z. Jones

Enclosures

All Parties of Record

CHARLOTTE CHICAGO COLOGNE FRANKFURT HOUSTON LONDON
LOS ANGELES NEW YORK PALO ALTO PARIS WASHINGTON
INDEPENDENT MEXICO CITY CORRESPONDENT JAUREGUI. NAVARRETE. NADER Y RCJAS




BNSF-96
Office Sine BEFORE THE
5 20 SURFACE TRANSPORTATION BOARD
0Ci - -

a'umoo:ord Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COM
AND MISSOURI PACIFIC RAILROAD COMPANY

-- CONTROL ANO MERGER -

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRRANDE WESTERN RAILROAD COMPANY

3 203 e/

Finance Docket No. 32760 (Sub-No. 21)

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MiSSOURI PACIFIC RAILROAD COMPANY

-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

(OVERSIGHT)

BNSF REPLY COMMENTS TO THE REPLY COMMENTS OF THE UNITED STATES
DEPARTMENT OF TRANSPORTATION

Jeffrey R. Moreland Erika Z. Jones
Richard E. Weicher Adrian L. Steel, Jr.
Siuney L. Strickland, Jr. Adam C. Sloane
Michael E. Roper

The Burlington Northern Mayer, Brown & Platt
and Santa Fe Railway Company 1909 K Street, NW
2500 Lou Menk Drive Washington, DC 20006
Third Floor (202) 263-3000

Ft. Worth, Texas 76131-0039

(817) 352-2353 or (817) 352-2368

Attorneys for The Burlington Northern and Santa Fe Railway Company

October 9, 2001




BNSF-96

BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY

-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

Finance Docket No. 32760 (Sub-No. 21)

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY

-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CT™20RATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

(OVERSIGHT)

BNSF REPLY COMMENTS TO THE REPLY COMMENTS OF THE UNITED STATES
DEPARTMENT OF TRANSPORTATION

The Burlington Northern and Santa Fe Railway Company (“BNSF") submits the

following comments in reply to the “Reply Comments of the United Ctates Department

of Transportation” (DOT-7), filed on September 19, 2001."

A As DOT expiains (DOT-7, at 2 n.1), it did not express its “position on the merits”

until the filing of its “reply” comments on September 19, 2001. Thus, until now, BNSF




INTRODUCTION

In its reply comments, DOT for the first time addresses the unresolved issues

relating to the Restated and Amended BNSF Settlement Agreement, expressing its

agreement with UP's views on the definitions of “2-to-1" points (DOT-7, at 7) and
transload facilities (id. at 8-9), generally adopting the American Chemistry Council's
position on the team tracks issue (id. at 9-10), supporting BNSF with respect to ‘he
Elvas-Stockton and -ouston-Memphis-Valley Junction trackage rights restrictions
issues (id. at 10-11), and suggesting that oversight in some form should continue,
although UP and BMSF should no longer be required to file quarterly reports and the
Board should reduce the level of detail required in the annual reports filed by the two
carriers (id. at 12-13). DOT alsc recommends monitoring to assure that any increases
or decreases in JP’'s costs are “properly reflected in the agreed-upon adjustments ic
the trackage rights fees.” Id. at 12.

In the interests of brevity, and to avoid repeating arguments made elsewhere,
BNSF will, in these reply comments, focus on DOT’s views with respect to the first two

issues — the definition of “2-to-1" points and the need for an authoritative and clear

has not had an opportunity to learn of, and respond to, DOT's views on the unresolved
issues relating to the Restated and Amended BNSF Settlement Agreement. DOT's
“traditional course” of reviewing the comments of other parties before offering its
“substantive views” should not deprive BNSF of its right to raspond to DOT's comments
on the relevant issues. See Decision No. 16, Finance Docket No. 32760 (Sub-No. 21)
at 14, which provides parties with the right to respond to the comments of interested
parties. Accordingly, the comments filed herein are merely an extension of the reply
comments filed by BNSF in its “Reply Ccmments to UP’s Fifth Annual Oversight Report
and on Unresolved Issues Relating to the Restated and Amended BNSF Settlement
Agreement” (BNSF-94), and, as such, do not constitute an improper “reply to a reply.”
BNSF has filed these comments in compliance with 49 C.F.R. 1104.13(a) which
provides for a twenty day period for the filing of replies.




definition of the transload facilities subject to the Board's existing and new transload

conditions.?

A. Definition of “2-to-1" Points

DOT argues that UP’'s proposed definition of “2-to-1" points should be adopted
because, in DOT's view, the condition granting BNSF access to shippers at “2-to-1"
points was “addressed to that subset of competition directed at shippers that existed at
specific sites prior to the merger that received service from UP and SP and no other
carrier.” DOT-7, at 7. DOT believes that merger-related competitive harms to shippers
who benefited from their proximity to both SP and UP were to be addressed by the
Board's conditions that protect so-called “indirect” competition — conditioris such as the
new facilities, build-in/build-out, and transload coi ditions. See id. DOT thus accepts
UP's position that a geographic location cannot qualify as a “2-to-1" point for the
purposes of the BNSF Settlement Agreement uniess there was an actual “2-to-1"
shipper at the iocation at the time of the UP/SP merger.

There are two principal problems with DOT's position. First, the presence of an
actual “2-to-1" shipper at a particular location is irrelevant t¢ whether other shippers at
the location lost indirect rate and service competition as a result of the UP/SP merger,
and DOT has pointed to no reason why the presence or absence of such a shipper

should matter in that determination. Such competition was driven by the availability of,

’ BNSF does note, however, that DOT rejects UP’s positions (i) that the entry/exit
restriction on the trackage rights lines north of Bald Knob and Fair Oaks, AR should
remain in place, and (ii) that BNSF's trackage rights between Elvas and Stockton, CA
should be overhead trackage rights only. DOT-7, at 11. In so doing with respect to the
entry/exit restriction, DOT urges the Board to “hew to a fundamental purpose of its
general conditions and permiit BNSF the measure of flexibility that SP enjoyed, thereby
replicating pre-merger competitive conditions to the extent possible.” Ibia.




for instance, build-out and transloading options for such shippers, as well as the
flexibility shippers had in locating new facilities on UP or SP lines in a particular location
served by both UP and SP - not by whether some unrelated shipper received service
from both UP and SP.

Second and relatedly, contrary to DOT's position, the new facilities, build-in/build-
out and transload condiions would not fully preserve the pre-merger indirect
competition that existed at geographic locations defined by 6-digit SPLCs if a
requirement is imposed that there must be an actual “2-to-1" shipper at the location.
For instance, a shipper interested in constructing a new facility at suci a location before
the merger could have sited its facility on UP or SP, whether or not an existing “2-to-1"

shipper was located nearby. However, unless a trackage rights line happens to run

through the 6-digit SPLC,* neither the new facilities nor the transioad condition would

preserve the pre-merger competition because, if DOT's position is adopted, the
absence of an actual “2-to-1" shipper would prevent the location from qualifying as a “2-
to-1" point.4 Likewise, the pre-merger competition that an existing transload provided to
exclusively-served shippers at such a location could not be preserved by either the new

facilities or transload condition — again because of the absence of an actual “2-to-1"

. Even if that were the situation, pre-merger UP vs. SP siting competition would
not be fully preserved because the shipper would be limited ‘o placing its new facility on
the trackage rights line — a limitation that both (i) did not exist pre-merger since the
shipper could iocate its new facility anywhere on the UP or SP lines at the 6-digit SPLC,
and (ii) would deprive the shipper of the flexibility it needs to be able to place its new
facility at the most efficient and economic site within the SPLC.

y This would be so because, under the “2-to-1" definition advocated by DOT, the
new facilities and transload conditions apply only to ‘2c.uties on trackage rights lines or
at locations with an existing “2-to-1" shipper.




shipper. Further, the build-in/build-out condition would not preserve the pre-merger

siting competition that existed because it would by detinition not apply to a shipper siting

a new facility.

Accordingly, the adoption of a definition of “2-to-1" points that is based on 6-digit
SPLCs and that does not require the presence of an actual “2-to-1" shipper provides the
best assurance that all shippers who otherwise would have lost the benefits of indirect
competition between SP and UP as a result of the UP/SP merger will have access to
BNSF under the new facilities and transload conditions.

B. Definition f Transloads

DOT notes that the Board has already addressed the issue of transloads on
several occasions and that the Board's decisions concerning transloads “in large
measure appear to provide consistent support for BNSF’s position” on the definition of
transloads. DOT-7, at 8 (citing Decision Nos. 44, 61, and 75). Nevertheless, DOT
believes UP’s oft-raised concerns about the scope of the transload condition “continue[ ]
to have merit” and that the “question is complex and circumstances are likely tc vary
depending on the situation.” DOT-7, at 9. Accordingly, DOT concludes that the Board
should decline to adopt either BNSF's or UP's position on the issue, but should instead
“reaffirm its commitment to resolve such matters on a case-by-case basis until sufficient
precedent is established.” Id.

DOT's position, however, is a recipe for greater uncertainty and increased
ambiguity about the meaning and scope of the transload condition. As BNSF and other

parties have made clear, the Board’s decisions on the transload condition have been

clear and unequivocal and have fully addressed the very concerns adverted to by DOT




in its reply comments. See BNSF-94, at 12-16, BNSF-93, at 10-12; NITL-27, at 13-14;

ACC-1, at 5: see also Decision No. 61 at 7 (“The transload condition should . . . be read

literally: BNSF may serve any new transload facility, including those owned and

operatad by BNSF itself.”) (emphasis added).

By leaving to case-by-case determination the question whether UP will succeed
in its attempt to “engraft a new requirement [on the application of the transload
condition], namely, that ‘the operator of [the transload facility] has no ownership of the
[product] being transloaded™ (NITL-27, at 13 (quoting UP-proposed alternative)), DOT's
position would introduce a new source of uncertainty for shippers who have, or are
planning to build, transloads to move their own products and who expect to avail
themselves of BNSF service under the translcad condition. This uncertainty is wholly
unnecessary, because, as shown in BNSF's previous submissions, the currently
ap "-able standards governing the transload condition clearly and unambiguously
define the “legitimate” transloads to which the condition applies.

Moreover, DOT does not address the particular issue in dispute: UP’s position
that the operator of a transload facility — whether existing or new — may not have any
ownership of the product being transloaded. BNSF and other parties have
demonstrated (and DOT does not dispute) that, if UP’s position were to be accepted,
then there would be an unremedied loss in pre-merger competition at both “2-to-1"
points and along the trackage rights lines, and DOT provides no explanation as to why
the Board should not proceed to resolve that issue at this time so that shippers can be
certain that the pre-merger competition which they woul!d have enjoyed through the use

of private transloads is protected and preserved.




There is, therefore, no basis for the Board to adopt DOT's recommendation that

the Board leave the definition of “transloads” to the uncertainties of case-by-case

adjudication.’

CONCLUSION

DOT's adoption of UP’s position with respect tc the definitions of “2-to-1" points
and transloads is anomalous in light of the fact — made clear above and in the prior
filings of BNSF, NIT League, Entergy and ACC ~ that UP’s positions would result in a
loss of pre-merger competition. This is especially so since DOT itself stated in its reply
comments that the terms of the Restated and Amended BNSF Settlement Agreement
must “at a minimum, enable BNSF to continue to replicate the direct and indirect
competition that SP provided”. DOT-7, at 6. The positions DOT proposes would simply
not do that.

In addition, as BNSF maintained in its earlier comments, DOT recognizes that
oversight should continue in some fashion, at least until the outstanding issues in fully
implementing the Board’'s conditions and the BNSF Settlement Agreement are fully
resolved.

Accordingly, for the reasons set forth above, BNSF respectfully submits that the

Board should not adopt DOT's positions on the two issues because those positions

5 In addition, contrary to DOT's assertion, the Board has provided “definitive
guidance” on the issues DOT claims are unresolved. For instance, the Board rejected
UP’s efforts to impose a minimum distance requirement on the transload condition in
Decision No. 61, and it expressly stated, in response to the same concerns about
access to exclusively-served shippers that DOT has expressed here, that the transload
condition shouid be read literally to include “any new transload facility”. It is not clear
what more DOT could want in the way of “guidance” on the issues.

7




would not fully preserve pre-merger competition that undisputedly existed and would

lead to uncertainty and ambiguity in the minds ot shippers.

Respectfully submitted,

foond QL0

Jeffrey R. Moreland Erika Z. Jones
Richard E. Weicher Adrian L. Steel, Jr.
Sidney L. Strickland, Jr. Adam C. Sioane
Michael E. Roper

The Burlington Northern Mayer, Brown & Platt
and Santa Fe Railway Company 1909 K Street, NW
2500 Lou Menk Drive Washington, DC 20006
Third Floor (202) 263-3000

Ft. Worth, Texas 76131-0039

(817) 352-2353 or (817) 352-2368

Attorneys for The Burlington Northern and Santa Fe Railway Company

October 9, 2001




CERTIFICATE OF SERVICE

| do hereby certify that copies of The Burlington Northern and Sania Fe Railway

Company’'s Reply Comments to the Reply Comments of the United States Department

of Transportation (BNSF-96) are being served on all parties of record.

Adrian L. Steel, Jr.







CoVINGTON & BURLING

1201 PENNSYLVANIA AVENUE NW WASHINGTON MICHAEL L. ROSENTHAL
WASHINGTON, DC 20004-2401 NEW YORK

TEL 202.662.6000 SAN FRANCISCO
FAX 202 662.6201 LONDOM

WWW. COV.COM BRUSSELS

TEL 202.662 5448
FAX 202.778 5448
MROSENTHAL § COV.COM

October 5, 2001

BY HAND DELIVERY

Hon. Vernon A. Williams
Secretary

Surface Transportation Board
1925 K Street, N.W.
Washington, D.C. 20423-0001

Re: Finance Docket No. 32760 (Sub-No. 21), Union Pacific Corporation, et al. --
Control and Merger -- Soutihern Pacific Rail Corporation, et al. (Oversight)

Dear Secretary Williams:

We write on behalf of Union Pacific Railroad Company (“UP”) in response to the
Joint Petition filed on September 28, 2001, by Burlington Northern and Santa Fe Railway
Company (“BNSF”) and Entergy Services, Inc. and Entergy Arkansas, Inc. (collectively,
“Entergy”) and the Board’s Decision No. 91, served October 3, 2001.

UP does not object to BNSF’s and Entergy’s request that the Board rule
expeditiously on whether BNSF has the right under the BNSF Settlement Agreement to connect
its St. Louis Gateway trackage rights with its own lines north of Bald Knob and Fair Oaks,
Arkansas. UP understands BNSF’s and Entergy’s need to proceed with planning and
construction.

UP objects, however, to BNSF’s and Entergy’s including in their Joint Petition
arguments about the merits of the underlying dispute. BNSF and Entergy repre “ent that the Joint
Petition does not do this. Nevertheless, BNSF and Entergy advance two arguments that
constitute impermissible substantive replies to a reply.

First, BNSF and Entergy assert that BNSF reasonably assumed it had the right to
connect with its own lines at Jonesboro and Hoxie, Arkansas. UP addressed the parties’ intent,
the Settlement Agreement’s language, and the impact of the Board’s Decision No. 61, and we
will not burden the Board by restating those arguments.

Second, BNSF and Entergy argue that BNSF should be allowed to connect with
its own lines because the alternative plan for serving Entergy would be more costly and take
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longer to implement. This greater cost is neither surprising nor relevant to the interpretation of
BNSF’s rights under the BNSF Settlement Agreement. BNSF gained the right to serve Entergy
as a result of the Board’s build-out condition, and all build-outs, by their very nature, are
expensive and time-consuming. For example, according to BNSF’s press release, BNSF’s
planned Bayport build-out will cost some $80 million and take almost three years to complete.
See Finar.2e Docket No. 34079, San Jacinto Rail Ltd. — Authority to Construct — & The
Burlington Northern & Santa Fe Ry. — Authority to Operate — Petition for Exemption from 49
U.S.C. § 10901 — Build-Out to the Bayport Loop Near Houston, Harris County, Texas, filed
Aug. 30, 2001. The Board’s build-out condition does not allow BNSF or affected shippers to
avoid these costs by choosing routes on UP that are not available under the BNSF Settlement
Agreement.

In sum, UP does not object to BNSF’s and Entergy’s request that the Board act
expeditiously to resolve the merits of the parties’ dispute. Hc 2ver, the Board should reject
BNSF's and Entergy’s effort to confuse the need for expeditiously resolving this matter with
impermissible arguments for resolving the dispute in a manner that is inconsistent with the BNSF
Settlement Agreement.

Sincerely,

AL )

Michael L. Rosenthal

All Parties of Record
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September 24, 2001

VIA HAND DELIVERY

sumsgc -
The Honorable Vernon A. Williams Office of the v

Secretary 2001
Surface Transportation Board SEP 24

1925 K Street, N.W. Dbt htord
Washington, D.C. 20423-0001

Re: Finance Docket No. 32760 (Sub-No. 21), Union Pacific Corporation, et al. --
Control and Merger -- Southern Pacific Rail Corporation, et al. (Oversight)

Dear Secretary Williams:
/

We represent Union Pacific Railroad Company (“UP) in the above-captioned
proceeding. We write to inform the Board of several erroneous statements of the record
contained in recent filings in order to ensure that the Board’s decision is based on a complete and
accurate record.

First, BNSF submitted a letter to the Board last Thursday withdrawing footnote
18 from its September 19 Reply Comments, but it did not explain why. We believe the reason
should be explained to ensure that the footnote does not create any misimpression.

Footnote 18 was incorrect. In footnote 18, BNSF claimed that it had the
“unqualified right to connect from its own lines with the former SP line at Jonesboro, AR and
Rockview, MO under Section 91 of [the original BNSF Settlement] Agreement.” BNSF-94, p.
19 n.18. Under the originai Settlement Agreemert, however, BNSF did not have trackage rights
on the former SP line north of Fair Oaks, Arkansas. See UP/SP-22, pp. 9-10. BNSF thu. could
not have coimmected with its own lines at points north of Fair Oaks, such as Jonesboro and
Rockview.

Second, in its discussion of the St. Louis Gateway trackage rights’ geographic
restrictior. in its September 19 Reply Comments, BNSF erroneously claims that the restriction
would interfere with its “right to serve new facilities and transloads on all of the trackage rights
lines, including both the UP and SP lines north of Bald Knob and Fair Oaks.” BNSF-94, p. 22.

BNSF is incorrect because the geographic. restriction expressly applies only to
overhead traffic. It does not apply to traffic from new facilities, transloads, or build-outs along
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the trackage rights lines. See UP/SP-386 & BNSF-92, Joint Submission of Restated and
Amended BNSF Settlement Agreement, Proposed Restated and Amended BNSF Settiement
Agreement, p. 27 (“Traffic to be handled over the UP and SP lines between Memphis and Valiey
Junction, IL is limited . . . .”"). The Settlement Agreement explicitly gives BN SF the right to
serve “any New Shipper Facility located . . . on the Trackage Rights Lines.” Id.

Third, BNSF erroneously claims that UP agreed that the Boaid would have
unrestricted authority to impose new merger conditions during the oversight period. BNSF
supports its claims by quoting selectively from various UP statements. See BNSF-93, p. 6.

BNSF mischarac:terizes UP’s statements. In the quoted statements, UP explained
that the Board could impose additio~al conditions only if oversight revealed that the BNSF
Settlement Agreement had not effecuvely addressed the competitive issues it was intended to
address. See UP/SP-230, p. 21 (“Finally, Applicants have agreed with CMA that they will
consent to . . . Board oversight proceedings to confirm that the BN/Santa Fe settlement
agreement has effectively addressed the competitive issues it was intended to address.”): UP/SP-
231, Rebensdorf V.S. at 11 (*[W]e are willing to agree to annual Beard oversight proceedings . .
., with the Board examining whether the settlement agreement has effectively addressed the
competition issues it was intended to address.”); UP/SP-219, CMA Agreement § 14 (“Applicants
will . . . state that they are agreeable to annual STB oversight proceedings . . ., with the Board to
examine whether the BN/Santa Fe Settlement Agreement has effectively addressed the
competitive issues it was intended to address.”); Transcript of UP/SP Oral Argument, July 1.
1996, p. 59 (*| The Board] will have unrestricted power to impose additional conditions if
appropriate.” (emphasis added)).

Finally, counsel for BNSF has brought to our attention a statement in one of UP’s
prior filings that the Board defined “Existing Transload Facilities™ as facilities where the
operator has no ownership of the product being transloaded. UP/SP-385, pp. 9-10. As UP’s
subsequent filings acknowledge, the Board has not definitively resolved this issue.

We hope this information assists the Board in resolving the pending matters.

Sincerely,
Michael L. Rosenthal

All Parties of Record
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The Honorable Vernon A. Williams
Secretary

Surface Transportation Board

1925 K Street NW

Washington, DC 20423-0001

Re:  Finance Docket No. 32760, Union Pacific Corporation, et al. --
Control and Mergex -- Southern Pacific Rail Corporation, et al.

a B Finance Docket No. 32760 (Sub-Ne. 21), Union Pacific Corporation, et al. --
05 50 Control and Merger -- Southern Pacific Rail Corporation, et al. (Oversight)

Dear Secretary Williams:

The Burlington Northern and Santa Fe Railway Company ("BNSF”) hereby submits a 3.5
inch disk containing a corrected version, in WordPerfect 9 form.at, of BNSF’s Reply to UP’s
Fifth Annual Oversight Report and on Unresolved Issues Relating to the Restated and Amended
BNSF Settlement Agreement (BNSF-94). The only change made in the corrected version of
BNSF-9%4 is the deletion of footnote 18. Because of the deletion of the footnote, the footnote
numbers and page numbering of the electronic version differ from those of the paper version.

I would appreciate it if you would date-stamp the enclosed extra copy of this letter and
return it to the messenger for our files.

Sincerely,

E ko Z 1»«5/ a\s

Erika Z. Jones
Enclosures

cc: All Parties of Record

CHARLOTTE CHICAGO COLOGNE FRANKFURT HOUSTON LONDON
LOS ANGELES* NEW YORK PALO ALTO PARIS WASHINGTON

INDEPENDENT MEXICO CITY CORRESPONDENT: JAUREGUI, NAVARRETE, NADER Y ROJAS
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UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY

-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

(OVERSIGHT)

BNSF REPLY COMMENTS TO UP’'S FIFTH ANNUAL
OVERSIGHT REPORT AND ON UNRESOLVED ISSUES RELATING
TO THE RESTATED AND AMENDED BNSF SETTLEMENT AGREEMENT

Jeffrey R. Moreland Erika Z. Jones
Richard E. Weicher Adrian L. Steel, Jr.
Sidney L. Strickland, Jr. Adam C. Sloane
Michael E. Roper

The Burlington Northern Mayer, Brown & Platt
and Santa Fe Railway Company 1909 K Street, NW
2500 Lou Menk Drive Washington, DC 20006
Third Floor (202) 263-3000

Ft. Worth, Texas 76131-0039

(817) 352-2353 or (817) 352-2368

Attorneys for The Burlington Northern and Santa Fe Railway Company
September 19, 2001
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UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY

-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPOURTATION COMPANY, ST. LCUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

Finance Docket No. 32760 (Sub-No. 21)

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY

-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPC  \TION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

(OVERSIGHT)

BNSF REPLY COMMENTS TO UP’'S FIFTH ANNUAL
OVERSIGHT REPORT AND ON UNRESOLVED ISSUES RELATING
TO THE RESTATED AND AMENDED BNSF SETTLEMENT AGREEMENT

The Burlington Northern and Santa Fe Railway Company (“BNSF") submits the
following reply comments to (i) UP’s “Fifth Annual Oversight Report” filed on July 2,

2001 (UP/SP-384); (i) UP’'s “Report on Issues Arising Under the BNSF Settlement
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Agreement” also filed on July 2, 2001 (UP/SP-385); (iii) UP’s “Opposition to Substantive
Changes to the BNSF Settlement Agreement” filed on July 25, 2001 (UP/SP-387); and
(iv) the comments filed on August 17, 2001, by various parties with respect to the
unresolved issues relating to the Restated and Amended BNSF Settlement Agreement.’

INTRODUCTION

In its Fifth Annual Oversight Report, UP presented information and data on the
various public benefits it claims have been achieved as a result of the UP/SP rerger.
BNSF agrees that, after what UP itself has called an “infamous start,” many of the
benefits projected by the Applicants have been achieved, and that, overall, BNSF has
been able to prcvide effective competitive service utilizing the rights it received pursuant
to the BNSF Settlement Agreement and the conditions imposed by the Surface
Transportation Board (“Board”) on the merger. However, as set forth in BNSF's “Fifth
Anual and Cumulative Progress Report” filed on July 2, 2001 (BNSF-PR-20), and in its
“Comments on Unresolved Issues Relating to the Restated and Amended BNSF
Settlement Agreement” filed on July 25, 2001 (BNSF-93), there are issues remaining as
to whether the conditions the Board imposed “have effectively addressed the
competitive issues they were intended to remedy.” Decision No. 16, Finance Docket
No. 32760 (Sub-No. 21), at 13. These issues need to be resolved before formal

oversight is ended so that each individual shipper that lost two carrier competition as a

; The City Public Service Board of San Antonio, TX filed comments (CPSB-15) in
which it noted that the proposed Restated and An:anded BNSF Settlement Agreement
does not conform in certain respects to the prior agreement reached between CPSB,
UP and BNSF as to the language necessary to implement the Board's decisions
concerning service by BNSF to CPSB's Elmendorf, TX station. As CPSB reports in its
comments, BNSF and UP have agreed to incorporate the language previously agreed
upon by CPSB, UP and BNSF in the final Restated and Amended BNSF Settlement
Agreement.




result of the UP/SP merger can be assured that the competition will be preserved and
so that BNSF has the ability to prcvide competitive replacement service to all such
shippers both now and in the future.

Section | of these Reply Comments addresses the unresolved issues relating to
the amendment of the BNSF Settlement Agreement. Section Il discusses the status of
the parties’ discussions on other unresolved issues, including issues relating to the
adjustment of the trackage rights fees and to the |I-5 Proportional Rate Agreement.
Finally, Section Il addresses the need for the co. *inuation of formal oversight until such
time as the Board resoclves the issues raised in oversight, including the amendment of
the Settlement Agreement and any other pending issues.

L. AMENDMENT OF THE BNSF SETTLEMENT AGREEMENT

A BNSF'S PROPOSED ALTERNATIVES DO NOT CONSTITUTE
IMPERMISSIBLE SUBSTANTIVE CHANGES TO THE BNSF
SETTLEMENT AGREEMENT

Much of UP's opposition to BNSF's proposed alternatives on the unresolved
Settlement Agreement issues rests on the erronzous premise that BNSF's positions on
the issues would result in “substantive changes” to the Settlement Agreement —
changes that, in UP’s view, would expand BNSF’s rights and fundamentally alter the
conditions imposed by the Board in approving the UP/SP merger. UP/SP-387, at 2.
Based on that premise, UP asserts that the adoption of BNSF's alternatives would
constitute unlawful retroactive regulation, contravene Board policy favoring private
seftlement agreements, and violate BNSF's prcmises in the BNSF Settlement
Agreement. UP further argues that it would b2 unfair to impose additional conditions
five years after consummation of the merger. As is shown below, however, UP'’s

premise is without foundation, and, in any event, UP expressly accepted the possibility




of further conditions necessary to preserve competition even if BNSF’'s proposed
alternatives could somehow be construed to be new or additional conditions on the

merger.

1. UP Has Mischaracterized BNSF's Proposed Alternatives

UP’s characterization of BNSF's proposed alternatives is clearly incorrect. As
NIT League recognizes BNSF is not seeking new rights or conditions. Instead, BNSF
merely is seeking authoritative clarifications of its existing rights under the Settiement
Agreenent — clarifications necessitated and justified by the parties’ long-standing and,
as yet, unresolved disputes over key issues and definitions under the Agreement;
various Board decisions explaining and elaborating upon the conditions imposed in the
UP/SP merger; and, most importantly, the need to ensure that pre-merger competitive
options which shippers enjoyeu are preserved. See Reply Comments on Unresolved
Issues Relating to the Restated and Amendec BNSF Settlement Agreement submitted
by The National Iindustrial Transportatiori League (NITL-27), at 3-5. Thus, contrary to
UP’s characterization of BNSF’s proposcd alternatives, BNSF is, in fact, seeking only to
codify the basic principles that have emerged from the Board's decisions and to clarify
basic definitions and practices, so that (a) UP, BNSF, and the shipping community will
have the benefit of the certainty that comes from clear, authoritative definitions and
principles in the BNSF Settlement Agreement as modified by the Board and (b) all
shippers who would have benefited fron1 competition between UP and SP, and no other

railroad, but for the UP/SP merger will have the benefit of such competition. 2

’ In addition, with respect to several of the unresolved issues, it is UP, not BNSF,

that is seeking a change. For instance, UP seeks to impose a new restriction on the
Board's transload condition that would exclude private transloads. Similarly, UP
proposes to delete the language ir Section 6¢ of the original Settlement Agreement

4




Further, according to UP's own statements and representations, the overall
purpose of the BNSF Settlement Agreement was to preserve pre-merger competition for
“every” shipper. See, £.9., Apgiicants’ Rebuttal - Volume 1, Narrative (UP/SP-230), at
89 (Stating that, as a result of the BNSF Settlement Agreement, “every affected shipper
will gain stronger competition”) (emphasis in original); Transcript of UP/SP Oral
Argument, July 1, 1996, at 45, 63 (“We are not eliminatiny rail option[s) for any shipper
in the west through this merger. * * * Ail the shippers that have competition will have it
preserved under the BN/Santa Fe settlement.”)® In light of these representations, it is
disingenuous for UP to now claim that proposals intended to ensure the preservation of
st'>h competition for “every” shipper somehow constitute retroactive regulation, violate
tne Board's policy in favor of settiement agreements, or constitute a breach of BNSF's
promises under the Settlement Agreement. Rather, having secured the Board's
approval of the merger, UP seeks - as it has on numerous occasions throughout the 5-
year oversight period —~ to have the BNSF Settlement Agreement and the Board's
implementing conditions read narrowly rather than in a way that would protect “every
potential competitive concern.” See UP/SP-384, at 54 (“The Merger Conditions

Addressed Every Potential Competitive Concern”).

(Section 6(d) of the amended Settlement Agreement) that expressly incorporates the
right of ENSF set forth in Section 9l {original) (Section 9(m) (amended)) to connect with
its own lines from the trackage rights lines. And, UP wants to classify BNSF's trackage
rights between Elvas and Stockton as overhead trackage rights even though it has
already acknowledged BNSF's right to serve two new shipper facilities on that line.
Thus, UP’s concern about changes being made after the Board’s decision approving the
merger would seem to apply as much, if not more, to UP’s proposais as to BNSF's
proposals.

’ Excerpts of the oral argument transcript cited herein are included in Appendix 1
filed with these Reply Comments.




UP Has Expressly Accepted The Possibility Of Additional
Conditions

Moreover, UP’s extended arguments about the impropriety and unfairness of the
retroactive imposition of conditions in this proceeding (UP/SP-387, at 3-8) are
inconsistent with the explicit commitments that UP made prior to the Board's approval of
the UP/SP merger. For instance, in oral argument, UP’s counsel stated that, unlike “the
case under the statute normally,” the Board will “have unrestricted power to impose
additional conditions, if appropriate,” including divestiture. Transcript of UP/SP Oral
Argument, July 1, 1996, at 52. Similarly, in the CMA Agreement, UP expressly agreed
(i) that it would submit to an oversight process in which the Board would determine
whether the Settlerment Agreement “has effectively addressed the competitive issues it
was intended to address” and (ii) that “[tlhe Board shall have authority to impose
additional remedial conditions.” CMA Agreement | 14 in UP/SP-219. See also UP/SP-
230, at 21 (“The Board would have the authority to impose additional remedial
conditions *hat it found to be called for."); Rebensdorf Rebuttal Verified Statement, at 11
(UP/SP-231, vol. 2, part C) (same). As set forth above, UP's pleadings and witne sses
have stated that the BNSF Settlement Agreement was intended to preserve all existing
pre-merger UP/SP competitior Accordingly, even if UP were correct in characterizing
BNSF's proposed alternatives as requests for new conditions that in some other merger
proceeding could not be imposed at this point, UP’s retroactivity argument is unavailing
here since BNSF’s proposals are necessary to preserve such pre-merger competition.

In addition, UP’s argument (UP/SP-387, at 3, 5) that BNSF's alternatives are
unnecessary in light of BNSF's success in competing through its trackage rights

operations is misconceived. The fact that BNSF's trackage rights operations are a




commercial success and that BNSF is generally an adequate competitive replacement
for the loss of SP service does not mean {hat BNSF's proposals for the amended
Settlement Agreement are unnecessary to assure that all shippers, including new
shippers and users of new transloads in the future, are able to avail themselves of
BNSF service to replace the loss of one of two competitive rail alternatives that
otherwise would have resulted from the UP/SP merger. Further, the Board's conditions
were intended to preserve competition and to enable BNSF to maintain sufficient traffic
density on the trackage rights lines, not only in the present but also over the entire 99
year term of the Settlement Agreement. Thus, it is critical that all necessary
modifications and clarifications be undertaken so that BNSF can provide fully
competitive service over the long-term as a replacement for SP.*
B. BNSF'S PROPOSED ALTERNATIVES ARE NECESSARY TO
PRESERVE PRE-MERGER COMPETITION AND TO MAINTAIN BNSF'S

ABILITY TO PROVIDE FULLY EFFECTIVE REPLACEMENT
COMPETITION

Turning to BNSF's specific proposals, UP generally does not assert that BNSF's
pr- posed modifications are unnecessary to preserve pre-merger competition or to
enable BNSF to achieve adequate traffic density over the long term — the two stated
purposes of the Board-imposed conditions at issue. Rather, the focus of UP’s
opposition is (i) that, when the BNSF Settlement Agreement was executed, UP and

BNSF did not intend to protect the particular pre-merger competition which BNSF's

. In fact, the Board has previously rejected this argument by UP. In Decision No.

86, the Board held that the fact that it had recognized in its general oversight decisions
that BNSF was providing fully competitive service did not mean, as UP claimed, that
“the traffic density rationale can no longer ‘be taken seriously’.” Decision No. 86 (served
July 12, 1999), at 5 (quoting UP/SP-365, at 2). The Beard noted that the “new facilities
condition was intended to be a permanent solution for both traffic density and
competitive problems, and it continues to be necessary for both purposes.” 1bid.




alternatives seek to protect, or (ii) that the Board has previously rejected BNSF's
position. Neither ground justifies the denial of BNSF's proposed alternatives. As to the
first, the Board's decisions override UP's and BNSF's intent and, if the Board
determines, for exampie, that in order to fully preserve pre-merger indirect siting and
transloading competition, “2-to-1" points should be defined by 6-digit Standard Point
Location Codes (“SPLCs") regardless of whether an actual “2-to-1" shipper was located
at the geographic point, the Board’s determination would prevail.® As to the second, UP
is simply incorrect. The Board has not previously rejected BNSF's position on any of its
proposed alternatives. In fact, as shown below, the Board has previously rejected a
number of the positions UP has asserted in its pleadings.

1. Definition of “2-to-1" Points

UP argues that BNSF's proposed use of 6-digit SPLCs to define “2-to-1" points
should be rejected because UP and BNSF neyotiated the BNSF Settlement Agreement
on the basis of a definition of such points which required the presence of at least one
actual “2-to-1" shipper and because, ir UP’'s view, the Board rejected a definition of
such points based on 6-digit SPLCs in Decision No. 44. Neither reason justifies the

denial of BNSF's proposed definition.®

. See NITL-27, at 14 (“the scope of BNSF's rights * * * is [not] only a matter of the
private agreement of the parties. * * * [The Board’s] decisions converted that agreement
from a private setilement to an integra! part of the mechanism by which the Board
implemented its own statutory responsibility to protect the public interest.”)

’ As explained in BNSF's July 25" comments and as further established by NIT
League in its comments, it is important that the Board clarify the definition of a “2-to-1"
point so that the shipping community can determine with certainty whether new
facilities, existing transloads and new transloads not on a trackage rights line are
entitled to service from BNSF under the Settlement Agreement. See BNSF-93, at 3;
NITL-27, at 9 and n.2. Further, there are instances in which UP's position deprives
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a. Scope of the BNSF Settlement Agreement

Initially, even assuming that UP is correct in its view that the “basic structure” of
the BNSF Settlement Agreement was to provide ¢ ompetition to all “2-to-1" shippers, that
structure was altered by the Board's determination that indirect siting and transloading
competition also needed to be preserved at “2-to-1" points. Decision No. 44, 1 S.T.B.
233, 391-93 (1996). In addition, as set forth in BNSF's July 25" comments (BNSF-93,
at 6-8), UP's argument aisc contradicts the testimony of its witnesses in the UP/SP
merger proceeding7 that they intended to preserve all pre-merger competition without
any qualification that the presence of an actual “2-to-1" shipper was required o

Further, UP’s position is contrary to the agreed to language in Section 8(i) of the
Restated and Amended BNSF Settlement Agreement that it is the intent of UP and
BNSF to preserve two-carrier competition for all “shippers who haa competition by
means of siting, transload or build-in/build-out from only UP and SP pre-merger.” See

Joint Submission of Restated and Amended BNSF Settlement Agreement (UP/SP-386

shippers of their pre-merger competitive options. See BNSF-93, at 8 n.7 (Refrigerated
Distribution Specialists example at Tracy, CA).

' In this regard, it is possible that UP will submit a verified statement to try to
qualify or explain the cited testimony. The Board, BNSF and shippers should, however,
be entitled to rely on the testimony given during the proceeding rather thon written
statements crafted over five years later. In addition, any such effort by UP would be
directly contrary to UP’s statements in its pleadings that, for example, ali transloading
options would be preserved. See BNSF-93, at 4 n.2.

’ In addition, in Decis an No. 44, the Board noted that UP did not restrict “2-to-1"
points to those having at least one shipper that could be served directly or through
reciprocal switching by UP and SP, and no other Class | railroad. Instead, as the Board
stated, 'JP and SP “added points on shortline railroads reachable by connections to UP
and SP, but by o other Class | railroad. Further, they added any point that had what
they considerec to be a bona fide build-in, build-out, or transload option prior to the
merger.” Decision No. 44, 1 S.T.B. at 391 n.127 (emphasis original).
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and BNSF-92), at 33. As reflected by the inclusion of Reno, NV (where there was no
actual “2-to-1" shipper at the time of the merger) as a “2-to-1" point, such competition
existed regardless of the presence of such a shipper.

Finally, and most importantly, UP does not argue that such a definition is not
needed to preserve pre-merger competition. The reason UP does not do so is obvious:
indirect siting and transload competition existed before the merger regardless of
whether or not there was an actual “2-to-1" shipper at a 8-digit SPLC location, and the
Board quite rightly modified the BNSF Settiement Agreement to ensure that such
competition would be preserved.®

Similarly, in its comments, NIT League points out that a

shipper considering locating today at a rail station listed for
service in 1995 by both UP and SP would, but for the merger
of UP and SP, have that “competitive pressure” available to
obtain a rate and service package from the two railroads,
regardless of whether there was another shipper at that
location_open to both UP_and SP in 1995. Thus, it is
necessary at this point in time to define “2-to-1" points as
geograghic locations that were open to service by both UP
and SP in 1995 (regardless of the existence of a shipper
open ic both UP and SP in 1993), in order to replicate,
through competition provided by BNSF today, the
“competitive pressure” that would have existed today but for
the changes wrought by the merger of the UP and SP.

Given the undisputed existence of such pre-merger indirect competition, UP
should be required to explain how, if its position that there must be an actual “2-to-1"
shipper at a geographic location were to be adopted, that indirect competition is to be
preserved at locations where there is no such shipper. UP provides no such
explanation in its July 25" Opposition or in the attached verified statement of John H.
Rebensdorf.




NITL-27, at 10 (emphasis in original; quoting Decision No. 44, 1 S.T.B. at 393)."° See
also American Chemistry Council's Comments Regarding Unresolved Issues Relating
to the Restated and Amended BNSF Settlement Agreement (ACC-1), at 3 ("BNSF’s
proposed definition is in accordance with the overall logic of the settiement agreements
to preserve all foims of competition at two-to-one points”).

b. NIT League's Position

In addition, UP’s contention that the Board has previously rejected a proposal by
NIT League to use 6-digit SPLCs to define “2-to-1" points is also incorrect. Rather, the
Board rejected the proposals (which were not made by NIT League) to use BEAs and 4-
digit SPLCs to “redefin[e] 2-to-1 points.” Decision No. 44, 1 S.T.B. at 372."" As for 6-
digit SPLCs, as NIT League explains, NIT League did not argue that 6-digit SPLCs
should be used to define “2-to-1" poirts. See NITL-27, at 11. Instead, NIT League
submitted evidence about 6-digit SPLCs in connection with its contentions about the
“overall reduction in competition to be caused by the UP/SP merger, in support of the
League’s proposed remedy, namely, divestiture of various SP lines to other carriers.”
Ibid. The Board, however, found that, when put forward in support of an argument for

divestiture, this approach tended to “aggregate traffic that will experience various types

of competitive probiems,” and that a more nuanced, iess intrusive approach than

' NIT League also explains that the use of 6-digit SPLCs to define “2-to-1" points is

“particularly appropriate because in 1995, both UP and SP held out to the shipping
public, in their tariffs, that they each in fact served that geographic location.” NITL-27,
at 10 (emphasis in original).

" As NIT League points out, UP’. HMock quotation of this portion of Decision No. 44
artfully omitted the terms “BEA”" anc * . digit SPLC” in an apparent effort to make it look
l.ke the Board had expressly rejected the use of 6-digit SPLCs to define “2-to-1" paints.
See NITL-27, at 12 (discussing block quotation in UP/SP-387).




divestiture for addressing suich competitive harms was appropriate. Decision No. 44, 1
S.T.B. at 392. Agreeing with various protestants that UP and SP had “not gone far
enough” in addressing the loss of indirect competition which would occur as a resuit of
the merger, the Board then procee:ded to impose conditions designed to preserve that
competition. Id., at 393.

Thus, contrary to UP’s claims, the Board's rejection of NIT League’s 6-digit SPLC
analysis did not constitute a conclusicn that it is inappropriate to use 6-digit SPLCs to
identify “2-to-1" points for the purposes of determining whether a new facility, an existing
transload ¢ a transload that is not built on a trackage rights line should be open to
BNSF service under the Settlement Agreement in order to preserve pre-merger
competition. Rather, as BNSF established in its July 25" Comments (and as NIT
League persuasively argues in its Reply Comments), the use of 6-digit SPLCs for
identifying geographic locations where pre-merger competition should be preserved is
especially appropriate and logical, and there is nothing in the Board's decision which
supports UP’s position that there must be at least one actual “2-to-1" shipper at a
location before the Board's remedies designed to protect pre-merger indirect siting and
transloading competition apply.

- Definition Of Transload Facilitivs

UP argues that BNSF's proposed defin'ioris of “Existing Transload Facilities” and
“New Transload Facilities” would potentially result in BNSF access to every exclusively-

served industry on the trackage rights lines.'> UP claims this would be contrary to the

. UP also questions whether there is a need for a definition of “Existing Transload

Facilities” because, in its view, the parties have identified all such facilities at “2-to-1"
points, and it is unlikely that any additional facilities will be identified. UP’s argument is,
however, based on its narrow definition of a “2-to-1” point, and if, as BNSF, NIT League,
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Board's statement that the transload condition should be applied in a manner that
“would not result in direct BNSF access” to such industries, and UP proposes to impose
a restriction that would preclude the operator of a transload facility to which BNSF would
have access from having any ownership interest in the product being transloaded.
However, as explained in BNSF's July 25" comments, the Board has already
addressed UP's concern in this regard and held that UP is adequately protected against
this potential risk. UP’s proposal to prohibit BNSF access to private transloads should
therefore be rejected.

First, if BNSF serves a shipper's “private” transload facility, BNSF will not be
obtaining direct access to what were UP’s or SP’'s exclusively-served shippers along the
trackage rights lines. Instead, from the shipper's point of view, the access that BNSF
will be obtaining will be indirect and attenuated, because, under the “legitimate”
transload condition, the shipper wi!! be required to incur significant additional expenses
in shipping its product via the BNSF-served transload, over and above the “costs that
would be incurred in providing [or obtaining] direct rail service." Decision No. 61, at 12.
See also Decision No. 44, 1 S.T.B. at 372 (“Transloading * * * results in additional costs,
as freight is first loaded into a truck, and then reloaded into a freight car, or the
reverse.”).

Second, as meniioned, the Board already has addressed “UP/SP’s concern that

a literal reading of the transload condition will allow BNSF to operate as if it directly

and ACC believe the Board should do, the Board adopts BNSF's definition of such a
point, then it is important that a clear definition of an Existing Transload Facility be set
forth so that qualifying facilities can receive the benefit of the two carrier competitive
service they lost as a result of the UP/SP merger.




reached all exclusively served UP/SP shippers on the trackage rights lines.” Decision
No. 61, at 12 (emphasis coriginal). The Board addre:ssed this concern by imposing the
requirement that a transload must be “legitimate” to qualify for BNSF service under the
transload condition - that is, the transioad must “entail both the construction of a rail
transload facility as that term is used in the industry and operating costs above and
beyond the costs that would be incurred in providing direct rail service.” |d. (emphasis
original); see also NITL-27, at 13 {(noting that the Board addressed the concerns raised
here by UP in Decision Nos. 61 and 75, when it stated and applied the requirement that
a transload be legitimate in order to qualify for BNSF service under the UP/SP merger
transload condition). What UP seeks to do here, however, is impose an additional
requirement over and above the legitimate transioad requirement. See NITL-27, at 13
(“UP would now have the Board engraft a new requirement, namely, that ‘the operator
of [the transload facility] has no ownership of the [proauct] being transloaded.”)
(emphasis in original; quoting UP-proposed alternative on page 8 of the Red-Lined
Version of the Proposed Restuted and Amended BNSF Settlement Agreement, in
UP/SP-386/BNSF-92).

UP’s proposed additional requirement would deprive shippers of an option for
obtaining two-carrier service that they would have had if the UP/SP merger had not
occurred. After all, prior to the UP/SP merger an exclusively-served UP shipper could
obtain SP service either by utilizing a transload operated by someone else (such as SP
or an independent third party) or by constructing and operating its own “private”
transload facility. Under UP's proposal, the latter option would not be available to

shippers wishing to utilize a transload to obtain BNSF service (regardless of where they




located the transload). Thus, UP’'s proposed additional restriction on the application of
the transioad condition would be inconsistent with the Board’s intent “to preserve the
indirect UP vs. SP competition provided by * * * transload options.” Decision No. 61, at
10. See also ACC-1, at 5 (BNSF's definition “better reflects the intention of the parties
and the Board to replicate all actual and potential comipetition that existed between UP
and SP pre-merger.”)."

Further, UP’s proposed prohibition on private transload facilities would detract
froin the other primary purpose of the transload condition - that is, to preserve BNSF's
ability to secure and maintain sufficient traffic density. BNSF’s ability to do so was a
cause for concern to many parties in the UP/SP merger proceeding, and the Board
acted to enhance and preserve that ability. The Board has rejected prior efforts by UP
to narrow the new facilities and new transload conditions in ways that would adversely
affect BNSF’s ability to develop and maintain traffic density (See Decision No. 61, at 12;
Decision No. 86, at 5), and it should do likewise here.

Finally, perhaps recognizing that the Board has previously rejected the premise
of its argument that privately-owned transload facilities should not be within the scope of
the transload condition, UP tries another argument that the Board has also previously
rejected. UP argues that a “shipper whose facilily was served by SF [shjould be
required to build its transload facility on a line owned by UP before the merger or vice

versa.” UP/SP-387, at 22. The Board rejected precisely this argument by UP when it

- As NIT League notes, UP’s position would also impose an additional barrier on a

shipper's use of the transload condition. In addition to meeting the other requirements
imposed by the Board, the shipper would have to find an independent operator for the
facility and overcome whatever operational problems might arise as a result of the
facility's separate ownership and control. NITL-27, at 13.




denied UP's petition seeking clarification or reconsideration of the new facilities and
transload conditions (UP/SP-275) in Decision No. 61, and held that the transload
condition should be read literally to permit BNSF to “serve any new transload facility” on
a trackage rights line. Decision No. 61, at 7 (emphasis added). It should again do
likewise here.

Accordingly, the Board should reject UP’s effort to relitigate the scope of the
condition and to impose a new requirement on the condition. The Board should instead
adhere to its prior ruling that the condition as imposed by the Board adequately protects
UP while at the same time ensuring that the dual compeiition preservation and traffic
density purposes of the condition are met.'* Indeea, the fact that there has not been
any significant number of new private transload facilities built by exclusively-served
shippers on the trackage rights lines indicates that the protection the Board imposed
has worked and that there is no need to revise or restrict the condition. See also ACC-
1, at 5 (“There is no reason at this late date to engraft upon the new facilities condition
an exclusion of private transload facilities.”).

3. Trackaga Rights Restrictions

UP argues the: the restrictions on BNSF's trackage rights between Elvas and
Stockton, CA and in the Houston-Memphis-St. Louis corridor should remain in place
because the restrictions were agreed to in the settlement agreement negotiations

between UP, BNSF and, with respect to the Houston-Memphis-St. Louis corridor, CMA.

- It should be noted that UP is incorrect in its assertion that the Board did not
anticipate or intend that some exclusively-served UP shippers would be opened to
BNSF as a result of the transload condition. Indeed, the Board expressly stated that
"“BNSF will be allowed to access exclusively served shippers only by a legitimate
transload operation.” Dec. No. 61, at 12.




However, even assuming UP is correct, the conditions imposed by the Board to
preserve pre-merger competition and to enable BNSF to achieve adequate traffic

density would override any such intentions of the parties.

a. Eivas-Stockton Trackage Rights

While UP and BNSF disagree over the exact circumstances which led to the
grant of trackage rights on the former SP line between Elvas and Stockton to BNSF,'®
there is no doubt that those trackage rights were included in the BNSF Settlement
Agreement when the Board held in Decision No. 44 that BNSF could “serve any new
facility at any point on any SP or UP segment over which it has been granted trackage
rights * * *." Decision No. 44, 1 S.T.B. at 373 (emphasis deleted and added). The
Board could hardly have been any clearer in requiring that the new facilities condition
apply to all of the trackage rights BNSF received under the Settlement Agreement.'®

Indeed, as noted in BNSF's July 25" comments (BNSF-93, at 15), UP

recognized the applicability of the new facilities condition to these trackage rights when

. In this regard, UP continues to assert that it granted BNSF these trackage rights

only as a “special accommodation” and that it should not be penalized for its
“‘generosity” in enabling BNSF to avoid having to construct a difficult and costly
connection to the UP line at Haggin Junction, CA. However, as explained in BNSF's
July 25" Comments (BNSF-93, at 13-14), a competitive route from SP's line in the
Central Corridor to Stockton where the trackage rights lines join BNSF's system is
critical to BNSF’s ability to provide competitive service in the Central Corridor, and
BNSF should have the right to access new facilities on the former SP line — just as it
does on all other trackage rights lines — in order to both preserve pre-merger
competition and maintain traffic density.

» The fact that the restrictions were set forth in the version of the Settlement
Agreement that was before the Board when the Board approved the UP/SP merger
does not, as UP argues, indicate in any way that the Board approved of the restrictions.
The Board approved the Settlement Agreement only as modified by the Board's
conditions, and the Board held the new facilities condition would apply to all trackage
rights lines.




it granted BNSF access to new facilities constructed by Southdown Cement at Polk and
Willamette Industries at Elk Grove. In its July 25" Opposition, UP assertea that it
granted BNSF access to these two shippers to provide them with rail alternatives during
UP's service crisis in 1997-98. UI"/SP-387, at 20. However, access to the iwo shippers
was not granted to BNSF by UP until 2000, well after the service crisis had abated.
Moreover, if UP’s grant of access had been based on reasons related to the service
crisis, the access granted could have been expected to be temporary in nature rather
than the permanent access which was granted.

Thus, UP'’s efforts to distinguish the Elvas-Stockton trackage rights from the
other trackage rights granted in the Settlement Agreement should be rejected, and the
Board should hold that the trackage rights are no different from any of the other
trackage rights which the Board determined needed to be enhanced to enable BNSF to

provide effective replacement competition.

b. Houston-Memphis-St. Louis Corridor Trackage Rights
UP argues that the restrictions on BNSF’s use of its trackage rights on the UP

and SP lines north of Bala Knob and Fair Oaks, AR should be retained. The two
disputed restrictions which UP wishes to retain are, as stated in Section 6¢ of the BNSF
Settlement Agreement, (i) a limitation on BNSF's ability to enter or exit the trackage
rights lines between Memphis and Valley Junction, IL, and (i) a geographic limit on
traffic BNSF can handle on these lines to traffic to, from, or through Texas and
Louisiana. UP’s argument is based on its claim that UP, BNSF and CMA agreed that
BNSF would use those trackage rights only to serve what UP has labeled “St. Louis
Gateway” traffic. UP asserts that the two restrictions were imposed because CMA's

concern was limited to BNSF's ability to compete effectively for St. Louis Gateway
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traffic, and thus BNSF did not ne=d to use the trackage rights lines for any other reason
and would use its own lines between Memphis and St. Louis for traffic unrelated to the
UP/SP merger. However, as explained below, the language of the existing Settlement
Agreement and the Board's decisions do not support the restrictions, and the relevant
concerns are broader than simply BNSF's ability to reach St. Louis in an effective

competitive manner.

(i) Entry/Exit Restriction

First, as to the entry/exit restriction, UP has proposed to delete the existing
language in Section 6¢c of the Settlement Agreement which expressly subjects the
restriction to BNSF's separate right pursuant to Section 9l of the Settlement Agreement
to connect with its own lines from the trackage rights lines. UP has, however, provided
no justification as to why this language should be elcicu. In fact, UP does not even
mention the existence of the language in any of its pleadings.'” Moreover, the language
of Section 9l giving BNSF the right to connect from the trackage rights lines to its own
lines was included in the original September 25, 1995 BNSF Settlement Agreement,
and it is clear from the language of Section 6¢ that, when the exit/entry restriction was
subsequently included in the Second Supplemental Agreement, the parties intenZed
that BNSF's previously-existing right to connect with its own lines would appiy
noiwithstanding the restriction. Such an interpretation doe. not read the restriction on
BNSF's right to exit or enter this portion of the trackage rights lines out of the Settlement

Agreement since there were at least two hortlines (the Missouri & Northen rkansas

i Presumptively, UP will address this language in its reply comments, but,

regardiess of what UP may say, the fact remains that the plain meaning of the language
(which was drafted by UP) gives BNSF the right to connect with its own lines pursuant
to Section 9I.




Railroad at Diaz, AR anc¢' the Jackson & Southern Railroad at Delta, MO) operating at
the time of the merger to which the restriction would be applicable. Further, the Secona
Supplementai Agreement was executed by UP and BNSF in order to incorporate
various terms and conditions from the CMA Agreement into the BNSF Settiement
Agreement. However, contrary to UP’s assertions, the CMA Agreement itself does not
contain any restriction on BNSF's right to enter or exit these trackage rights lines or, for
that matter, any of the other trackage rights lines.

Second, even assuming that the parties to the CMA Agreement were concerned
primarily (or even exclusively) about BNSF's ability to compete effectively for St. Louis
traffic when they granted BNSF trackage rights north of Balc Knob and Fair Oaks, the
Board had broader concerns in miind when it enhanced BN.SF's right to provide service
in the Houston-Memphis-St. Louis corridor. For instaince, as with all of the trackage
rights lines, the Board was concerned acout RNSF's ability to acquire and maintain
sufficient traffic density in the corridor, and it rejected UP’s attempt on reconsideration to
restrict BNSF's right to serve new facilities on UP's line north of Bald Knob as
inconsistent with the traffic density justification underlying the new facilities and
transload conditions. See Decision No. 61, at 11. In fact, the Board noted that, by
granting BNSF trackage rights over the UP line as well as the SP line in the corridor in
order to address the problem of a directional flow handicap, UP exacerbated the
insufficient traffic density problem. Ibid. The Board therefore refused “to jeopardize
BNSF's ability to achieve sufficient traffic density on these lines”, and allowing the
exit/entry restriction to remain in place or otherwise restricting BNSF’s use of the lines

wou!d jeopardize that ability as well since BNSF's ability to compete in the most




effective way (and to secure and mainiain traffic density) would be adversely affected.
Ibic_

Third, the Board’s expansion of the new facilities and build-in/build-out conditions
in Decision No. 44 substantially enhanced BNSF's rights to serve shippers in the
Houston-Memphis-St. Louis corridor, and, as Entergy and NIT League have pointed out
in their comments (ESI-33, at 2, and NITL-27, at 15-16), the adoption of UP’s position
would significantly affect BNSF's auility to provide competitive service in the Houston-
Memphis-St. Louis corridor by increasing BNSF’s cost of service and shippers’ cost of
equipment.’® Not only would the restriction on entry and exit thereby prevent BNSF
from providing a competitive replacement service for SP’s pre-merger service, it wouid

also eliminate specific pre-merger joint-line routings that BNSF could have offered by

interchanging with SP at Jonesboro and UP at Hoxie.'®
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NIT League aiso urges the Board to “avoid where possible imposing
unnecessary operational restrictions on BNSF's trackage rights.” NITL-27, at 15.

» In its comments, Entergy provides a specific example of how the entry/exit
restriction could adversely affect BNSF's competitiveness to provide service to its White
Bluff Station. As shown by Entergy (ESI-33, at 14 n.12), requiring BNSF to route
Powder River Basin unit coal trains past Jonesboro to Memphis and then return back to
the SP line and to do likewise from the UP line in retuining to the Powder River Basin
would add approximately 166 miles to BNSF's route. While UP can be expected to
assert that this additional mileage wouid nct affect BNSF's comgetitiveness, there is no
doubt that, at least to some degree, BNSF will be less competitive because, not only
would its routing have additional mileage involved, but Entergy's cost of equipment
could increase, BNSF could potentially be required to utilize additional crews, and
BNSF transit and cycle times and its ability to yuarantee competitive levels of service
could be adversely affected. In addition, BNSF would be forced to incur significant
expenses to construct and/or rehabilitate the necessary connections and lines in
Memphis, thereby further increasing its cost of service. As Entergy suggests, UP’'s
position seems to “have no purpose other than to restrict BNSF's ability to compete on
an even playing field * * *." ESI-33, at 2.




(ii) Geographic Limit

As to the second restriction which purports to limit the traffic BNSF can handle on
the UP and SP lines north of Bald Knob and Fair Oaks to traffic to, from or through
Texas and Louisiana, it should be noted that in its July 25" Opposition UP has
interpreted the restriction to permit BNSF to use the lines to carry merger-related traffic
involving points in Texas, Louisiana and Arkansas. JP/SP-387, at 17. However, even
this reading of the restriction cannot stand since the Board gave BNSF the right to serve
new facilities and transloads on all of its irackage rights lines, including both the UP and
SP lines north of Bald Knob and Fair Oaks. For instance, if UP’s position were to b2
adopted, then BNSF would be restricted in its ability to provide service to a new facility
'ncating on either the UP or SP line in Missouri. Accordingly, BNSF should be able to
carry traffic to and from points to which it has access located anywhere on the full length
of its trackage rights lines in the Houston-Memphis-St. Louis corridor.

In sum, the Board should clarify that, by reason of the express language in the
existing BNSF Settlement Agreement, BNSF has the right, pursuant to Section SI, to
interchange with its own lines from its trackage rights over the UP and SP lines north of
Bald Knob and Fair Oaks. In addition, while it is not BNSF's intent to routinely route its
traffic unrelated to the merger to and from the Southeast over these trackage rights
lines, the Board should hold that the restriction on the traffic that can be carried over the
subject trackage rights lines should be deleted from the BNSF Settlement Agreement so
that BNSF will be able to have the routing flexibility it needs to implement and achieve
the network system efficiencies and to maintain sufficient traffic densities in the corridor
needed to effectively replace SP. At a minimum, the Board should hold that BNSF can

use the trackage rights lines north of Bald Knob and Fair Oaks not only to provide
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competitive service to all shippers located in the corridor to which BNSF obtained
access (such as Entergy’'s White Biuff Station), but also to all merger-related traffic
moving both within and beyond the corridor itself. Indeed, as mentioned, UP has
recognized that BNSF should be able to use the trackage rights lines for merger-related
traffic. See UP/SP-387, at 17.

4. Team Tracks

UP does not contest that UP ard SP competed via team tracks before their
merger. Rather, UP argues that it should not be required to sell unused team tracks to
BNSF because the parties agreed to replicate the pre-merger competition that team
tracks provided by enabling BNSF to build its own rail-served facilities along the
trackage rights, including team tracks.

While it is true that BNSF has the right under tne Settlement Agreement to build
its own team tracks, the reality is, as explained in BNSF's July 25" Comments, that the
process for establishing team tracks is far from the simplistic picture UP paints. See
BNSF-93, at 18-20. For example, BNSF must first negotiate to locate and acquire
property suitable for such a facility. It must then seek UP's approval of BNSF's
engineering plans for the track and rely upon UP's engineering department to install
connecting and access tracks and switches. It must then seek UP’s approval of BNSF's
proposed service plan. Such an extended process handicaps BNSF's ability to
compete via team tracks, which are, as UP recognizes, often somewhat flexible and
transitory.

A requirement that UP sell team tracks that it no longer uses to BNSF at normal
and customary costs and charges woul 1, notwithstanding UP’s protestations, pose little

burden on UP. In fact, one wonders why UP objects so strenuously to such a
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requirement if it does not perceive that it will gain a competitive advantage by refusing
to sell unused team tracks to BNSF. Further, UP’s concern that it may want to use the
tracks for some other purpose can be resolved simply by clarifying that UP’s obligation
to offer the unused team tracks to BNSF only arises if UP has no use whatsoever for
the tracks, as team tracks or otherwise.

I OTHER UNRESOLVED ISSUES

A GTM MILL RATE DISPUTE

Since their July 2" submissions, the parties have continued their discussions
about and exchanged further correspondence concerning the proper method for the
adjustment to be made annually to the trackage rights fees (GTM mill rate) which BNSF
pays for the use of the trackage rights lines. While the parties have not yet resolved all
of their differences with respect to their dispute, they have narrowed the differences and
reached agreement on several points.

It is critical to BNSF's ability to provide competitive service over the trackage
rights lines that this dispute be resolved in a way that fairly and accurately reflects
changes in UP’s costs. The present adjustment mechanism was agreed to by the
parties and imposed by the Board as a condition of the UP/SP merger as a result of
concerns expressed by CMA (now ACC), and the issue of the impact of the trackage
rights fees on BNSF’s ability to provide competitive operations over the trackage rights
lines was of concern not only to ACC but also to numerous other parties to the LUP/SP
merger proceeding.

In the event BNSF and UP are unable to resolve their remaining differences with
respect to the adjustment of the GTM mill rate, the ACC has indicated that it will

consider invoking its rights under the CMA Agreement to request an audit of the
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adjustment calculations. See ACC-1, at 8. Accordingly, given the importance of the
proper resolution of this dispute, BNSF is prepared to take the necessary steps to have
the issue promptly resolved.

B. I-5 PROPORTIONAL RATE AGREEMENT

Since their July 2" submissions, the parties have also continued their
discussions concerning the |-5 Proportional Rate Agreement. The parties are
continuing to evaluate the results of the preliminary audit report of BNSF's comgliance
under the Agreement, and they have been able to make progress in resolving a number
of their differences. In the event the parties are unable to resolve the remaining
differences, those differences may need to be resolved through arbitration or by the
Board.

. CONTINUATION OF OVERSIGHT

As set forth in BNSF's July 25" Comments, oversighit should continue until the
unresolved issues relating to the amendment of the BNSF Settlement Agreement have
been resolved. In addition, the outstanding issues relating to the parties’ compliance
with the BNSF Settlement Agreement and other merger conditions should be addressed
by the Board before oversight ends if the parties can not resolve their differences. ACC
has expressed its agreement with BNSF's view that oversight should continue untii all
such issues are resolved.”’ See ACC-1, at 8. ACC further agrees with BNSF's position

that the Board should clarify that, “even after the formal oversight period ends, it will

- BNSF notes that the State of Utah has also requested that oversight be extended
— for a period of one year - to, inter alia, permit the completion of an audit of Utah rail
rates that the State requested during the {JP/SP merger proceeding. The State asserts
that the rate audit will enable the Board to evaluate whether the conditions imposed by
the Board have enabled BNSF to be an effective competitor to UP in the Central
Corridor.




continue to entertain petitions to resolve disputes that the interested parties have been
unable to resolve to interpret or enforce the merger conditions.” |Ibid. See also
Comments of Cowboy Railroad Development Company (CRDC-1), at 3 (Board should
clarify that “oversight jurisdiction will continue and will be exercised upon an appropriate
request.”).

CONCLUSION

For the reasons set forth in BNSF's July 25" comments and above, BNSF
respectfully submits that the BNSF Settlement Agreement should be modified as
proposed by BNSF, as supported by NI7 League, ACC and Entergy, to ensure that
BNSF can, over both the short and long term, provide the effective replacement
competition which the Board envisioned and to which UP committed when the UP/SP
merger was approved. BNSF further requests that oversight be continued until the
disputed issues set forth above are resolved and that the Board confirm that, after
oversight has ended, it will consider and promptly act upon issues of genreral

applicability relating to BNSF's access to shippers under the BNSF Settlement




Agreement as well as issues relating to the parties’ compliance with the merger

conditions.
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8sA 07/01/96: STB: UNION PACIFIC DISCOVERY CONFERENCE

really unalloyedly pesitive.

Page 44
(1) I you look at the last 15 years, the
(2) number of class one railroads has
declined by two- (3) thirds in this
country. (4) Now, has that led to
increases in rates as (5) the anti-trust
theorists of the Justice Depanment (8)
might argue? No, it hasn't. There has
been a 50 (7) percent decline in real
rates, real rail rates. (8) And that can
only happen if competition is (9)
vigorous. You can'tsay well, it's
because of (10) productivity or its
because of deregulation because it (11)
wouldn't be passed on 1o the shipper in
‘ower rates if (12) the competition
weren't forcing it to happen. (13) Now,
you have ruled again and again that (:4)
two strong railroads is what is the sine
qua non of (15) competition in the rail
industry. (16) Now, railroading isn't like
widget making. (17) You don't need and
you can't have dozens of prcducers
(18) in a market. We had a Mr,
Sheppard here for scme of (19) these
parties and say there isn't any
competition in (20) the market unless
you have five players in the market. (21)
Well, he hasn't seen railroading if that's
(22) his opinion. Railrcading is
incredibly rescurce
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(1) capital intensive, tremendous fixed
costs. Andthe (2) only way to achieve
many efficiencies, not all (3)
efficiencies, but many efficiencies, is
through (4) merger. (S) You don't want
to merge down to one. (6) Competition
Is vital. We are in favor of competition.
(7) This merger is pro-competitive. We
are not (8) eliminating rail option for any
shipper in the west (9) through this
merger. (10) Every shipper that has a
choice today will (11) have a choice
after this merger, and a befter choice.
(12) And I'm not denigrating
competition. I'm (13) in favor of k. We
believe init. We think and (14) believe
we're promoting it through this
fransaction.
(15) CHAIRPERSON MORGAN: But
there are (1€) opponents to this merger
that are supporting (17) divestiture and
indicate that divestiture would not (18)
undercut the principal benefits of this
merger. Would (19) you care to
comment on that?
(20) MR. ROACH: I'd love to comment
on that. (21) They are dead wrong.
Divestiture will gut the (22) benefits of
this merger. All the divestiture
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(1) proposals that are on the table will
gut the benefits (2) of this merger. Now

why -

(3) CHAIRPERSON MORGAN: And
why is that?

(4) MH.ROACH: - isthat? Why is
that? (S) First of all dives*iture will
wipe-out singie-line (6) service for
hundreds of thousands cf customers,
(7) hundreds of thousands of
shipments per year. (8) What you're
doing is you're re-Balkanizing () the
railroads. Instead of consolidating
them and (10) achieving single-line
service increases, you are (11)
eliminating single-line service. (12) You
aretaking allthose coal shippers in (13)
Utah and Colorado, for example the
MRLs divestiture (14) proposal, who
today - even today, before this merge
(15) have single-line routes over the SP
out of those (16) states and into the
midwestern gateways, the west (17)
coast, the south-central United States.
(18) And you're eliminating those
single-line (19) routes. You're saying,
well now we're going to take (20) this
line, the Rio Grande Line, and against
your will, (21) involuntarily - because all
the Utah coal procucers (22) oppose
divestiture.
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(1) We're going to take that and we're
going (2) to force the Applicants to sell
itto a fellow named (3) Dennis
Washington who would like to make a
lot of (4) money out of this transaction
and run his own (5) railroad. (6) At that
point, those coal shippers have (7) two
line rail routes instead of single-line.
And (8) furthermore, they've got routes
that are must more (9) circuitous and
much less efficient than the routes (10)
that they'll have with this merger. (11)
We're going to create a new coal route
(12) straight out of Utah and Colorado
across Kansas on (13) what UP called
the KP line, which will be upgraded, (14)
that saves hundreds of miles ot
mountainous circuity (15) that the SP
has to do now across either the
Tennessee (16) Pass or down from
Denver to Pueblo and back across (17)
Kansas. (18) Mr. Washington's
proposal would (19) reinstitute all those
bad routes, plus add (20) interchanges
in the middle of the congested Kansas
(21) City terminal. (22) And you have the
samae thing at the west
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(1) end. Where we achieve mileage
savings in the central (2) corridor and
the divestiture wipes out those mileage
(3) savings. (4) Now, what about in the
south-central (5) region fram Houston
up to Memphis, for example, where (8)
some of these parties would like to see
divestiture? (7) We have serious
capacity constraints in (8) those

XMAX (T
markets. One of the big benetrs of this
merger (9) 1s that we will be able to run
the lines from Memphis (10) down to
Houston and various other lines in
Texas on (11) what's callec a directional
basis. (12) UP has a single-iine,
single-track line. (13) SP has a
single-track line. Tooay, they're both
(14) operated in beth directions, which
yields a lot of (15) interfererice, train
meets. Itcan be done. It's done (16) all
the time. Dispatchers put trains in
sidings, but (17) 1t limiits your capacity
sharply when you have to run /18) a
single-track line in both directions. (19)
With the merger, we can take one of
those (20) inutes and make it tha
northbound route, and one of (21) them
to make it the southbound route. (22)
We have two large, excellent,
Page 49 /
(1) classification yards: one in Pine
Bluff and one in (2) Little Rock. Today,
they're used by UP for both north (3)
and southbound traffic, which
complicates and lowers (4) the capacity
of the yard. (5) And the same thing with
SP. Under our () pian, the yard would
be specializea for blocking in (7) one
direction, tremendously increasing its
capacity. (8) Now, you force us to
divest one of those (9) lines, we're back
with the inefficient cperation. (10) We're
back having tc spend a iot of capital to
add (11) capacity. We no longer can
achieve the tremendous (12)
improvements in blocking that this
merger will bring (13) about. (14) Now
*blocking® sounds sort of, you know,
(15) technical and unexciting. But
blocking is really one (16) of the paris of
efficient railroading and switching (17)
You don't want to switch a car any more
(18) times that you have t0. It adds
tremendously to (19) delay,
tremendously to cost. (20) What you
want to do is to pre-block as (21) earty
inthe shipment as possible for as far
down the (22) road as you can
pre-block. You want to pre-block in
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(1) Houston to take it al the way to New
York City or (2) Albany and so forth. (3)
We can do that with this merger
because we (4) consolidate voiumes
while preserving competition for (§)
every shipper that has it now and
retaining enough (6) traffic for BN/Santa
Fe to be fully competitive. (7) But if you
force the divestiture, you're (8) handing
over a large chunk of the traffic that his
(9) exclusively served. it's not
competitive traffic. (10) What these
divestiture peopie want is 1o (11) take
over non-competitive traffic.
(12) CHAIRPERSON MORGAN: But
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size.
(6) MR. ROACH: Absoclutely. And
that's why we (7) have a five-year
implementation period

(8) VICE CHAIRFERSON SIMMONS:
And we'll be (9) looking at you every
year.

(10) MR RCACH Not - well, that's the
(11) oversight and that's fine. But!'m
referring to the (12) implementation
period in the operating plan, and (13)
that's five year, which is unusual, It's
(14) traditionally three years. (15) We
concluded we need five. WE need five
(16) partly to just understand everything
fully out there, (17) and partof itto
achieve the capital investments (18)
which are tremendous and very
extensive to upgrade the (19) Southern
Pacific system and get the potential out
of (20) those rcutes that's sitting there
unachieved for the (21) United States
and international economy.

(22) CHAIRPERSON MORGAN: And
let me stop you
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(1) there on oversight because there's a
ot inthe record (2) about oversight
being meaningless and
window-dressing (3) and so forth. (4) Is
there a way 10 maxe that kind of (5)
oversight provisicn have more meaning
to i, if that (6) indzed is a concern. |
know it's in the CMA (7) agreement.
(8) MR.ROACH: Weli, I've gotto tell
you (9) that Union Facific views the
oversight process as (10) tremendously
meaningful, indeed daunting i you like,
(11) because really what it says is we
may end up having (12) five more of
thcse proceedings where all my friends
in (13) the rail bar and Washington are
having at us. (14) If we don't deliver for
the shippers, if (15) BN/Sants Fe
doesn't deliver, we're going to have (16)
another proceeding. Ycu're going to
hear about it. (17) The shippers will
come to you with complaints. (18) Now,
you may be asking how do you need to
(19) design the process to obtain
information and how much (20) should
you reach out? And that's important.
(21) Although again, my first response
15 | don't think (22) you're going to hlvo
1o try very hard. ! tiiink they
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(1) will come 10 you if they have
concerns. (2) But secondly, | think it's
fairly (3) straight-torward what you can
do. You can direct (4) inquiries to
UP/SP with respect to rates and
service. (5) You can inquire of BN/Santa
Fe. You can (6) inquire of the key
shippers that have been parties in (7)
this case. (8) And you will have
unrestricted power to (9) impose

accitional conditions if appropriate. |
That is (10) not the case under the
statute normally. There has to (11) be a
shcwing of new evicence or matenal
error or (12) significant change in
circumstances. (13) Sc, thisis a
significant provision and a (14)
significant proposal by the Applicants.
That would (15) include divestiture. (16)
We think divestiture is a horrendous
idea. (17) We vigorously oppose it. But
there's no reason that (18) in a year or
two or three, if you conclude that it is
(18) appropnate, you can't require it
(20) This isn't like a lot of anti-trust (21)
lawyers would normally say you can't
unscramble the (22) omelette. You
can't order divestiture. These rail
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lines, then would it not be (11) your
responsibility fiduciary-wise to your (12)
stockholders to sell to Conrail ff that
were the case, (13) if you ever gotto
that point?

(14) MR. ROACH: Well, it's a
complicated (15) question in this sense:
nobody has explained what the (16)
process for divestiture would be. Part
of the fault (17) there lies with Conrail
and KCS because they (18) consciously
chose not to file an application tor this.
(19) Instead they want to delay the case,
$0 (20) they said let's have a second
round of proceedings. (21) If you
followed tradition and left it to (22) the
Applicants to select the party to whom
they would
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(1) lines are very discreet and di.tinct.
(2) Loccmotives are discreet and
distinct. (3) And if two years from now
you conclude that you want (4) to crder
the SP line from Houston to Memphis
and an (5) appropriate number of
locomatives, et cetera, to be (6)
divested, there's no reason you can't
do that.
(1 COMMISSIONER OWEN: Mr.
Roach, along that (8) line, then why did
Mr. Davidson be quected in The (9)
Washington Post recently about the
divestiture and (10) then exactly what
lines might you be talking about?
(11) MR. ROACH: Commissioner
Cwen, | have (12) notebook where |'ve
collected all the false reports (13) curing
this case. | should say, a set of
notebooks.
(14) COMMISSIONER OWEN' | havea
few of those.
(15) MR. ROACH: | don't know the
exact (16) quotation you're referring 10,
but the position of the (17) Applicants
and what, to my knowledge, Mr
Davidson has (18) < 2d to anyone who
has asked, is that we vigorously (13
cppose divestiture. We have serious
questions about (20) whether v/e could
go forward with this transaction if (21)
the divestiture proposals that have
been put on the (22) table by Conrail or
KCS or MRL were granted.
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(1) Now, you know, if you were to crcier
to us (2) to divest five miles somewhere,
we'd have a fiduciary (3) duty to our
shareholders to think about whether we
QO (4) forward with the transaction. And
I'm sure we wouid (5) go forward.
() COMMISSIONER OWEN: Along
that line, it's (7) also been stated that
Conrail might be the last one to (8)
dispose of their property too or divest
100. (9) If that were the case and they

did equal (10) service on those other
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(1) sell, within their business
juggement, with the Board (2) retaining
authority to review that and decide
whether (3) it passed muster, then UP
would have to lock - (4) assuming we
went down this road at all, we might (5)
conclude immediately that it just
doesn’t - the (6) numbers don't add up.
(7) We would have to look at the
economic (8) value of various
alternatives. And part of that is (9) how
much someone offers you. And part of
itis how (10) much tratfic he is going to
take away if he buys the (11) line. (12)
Now again, | don't think anybody has
said (13) any railroad would be ruled
out. And if they did, you (14) know, we
have problems of understanding
between (15) executives and reporters
alithe time and nuance. (16) But Conrail
would cost UP/SP a lot more (17) than
some other players simply because
Conrail (18) exclusively serves the
entire chemical industry in the (19)
northeast. (20) Ard if they come down
to Houston and serve (21) all the UP
and SP points down there, you know,
our (22) projections would indicate
they're going to take very,
Page 63

(1) very large shares of that business.
(2) Now, | come back to my basic
question (3) which is why in heaven's
rame would you do this as a (4)
competitive remedy? (5) These are
shippers that are not losing (6)
competition. Allthe shippers that have
competition (7) will have it preserved
under the BN/Santa Fe (8) settlement.
And the very point of these divestiture
(9) proposals is for the acquires to get
their hands on (10) the shippers that an
exclusively served. That's what (11)
they want. (12) But those are the
shiopers that don't (13) experience any
reduction in competition. There's a (1¢
complete disconnect there. There's n«
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competitive (15) problem. Orto putitin
terms of your law, which is (16)
imponant to precedence, it's
egregiously over-broad. (17) it's like,
you know, solving @ problem (18) with a
nuclear warhead instead of a surgical
strike. (19) Ang no ONe has ever
explained th~ rationale for that. (20) All
you hear ‘rom the preponents of
divestiture is (21) trackage rights aren't
good enough. Let's have (22)
divestiture.
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(1) But they never say, "And boy, will we
ever (2) make out like bandits because
these shippers who have (3) no say in
the mattes, are going to end up being
served (4) by us instead of served by
the railrcad that serves (5) them now.
And they're going to have worse
service, (6) buttoo bad because they're
not abie to vote on this (7) matter.*
(8) CHAIRPERSON MORGAN: Now,
let me stop you (9) right there. Interms
of trackage rights, now one of (10) the
concerns thatthe opponents have
raised is that (11) the trackage rights
agreement really represents (12)
collusion between UP and BN/Santa
Fe. Canyou just (13) respond to that?
(14) MR. ROACH: Yes. Letme
comment on the (15) trackage rights
agreement and also a little bit on (16)
collusion. (17) | heard the Senator say
earlier this (18) morning thatit's a
terrible thing to let UP choose (19) the
Farty to whom it's going to grant rights.
(20) Well, UP didn't want to grant rights
10 (21) BN/Santa Fe as a commercial
matter. That's the last (22) thing UP
would have wanted as a commercial
mater.
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(1) BN/Santa Fe has a comprehensive
western (2) rail network that exceedas
that of any other railrcad. (3) And if we
had granted trackage rights to KCS, the
(4) potential tratfic diversion wouid have
a been a (5) fraction of what it would
have been with BN/Santa Fe. (6) Why
did we do 1?7 We dign't do it because
(7) of some sweetheart deal or
coliusion. We did it (8) because our
shippers all told us that no one eise (9)
could fit the bill. There just wasn't
anyone else (10) that cculd fit the bill,
(11) Mr. Davidson talked to Exxon and
the major (12) chemical shippers as we
were in the process of (13) negotiating
to determinre ~ to find someone who
would (14) take these trackage rights.
(15) And he was uniformly told, *l don't
want (16) a KCS. | don‘twantanIC. |
want a railroad that (17) can get e
where SP and UP can get me, or
preferably (18) even more places.*

Which is exactly what BN/Santa Fe (19)
does. (20) | mean, the magic of this
solution is that (21) you're talking here
about shippers that are oniy (22) served
by UR and SP today. So, what they
have tocay

Page 66
(1) is a choice of access 10 UP points
and SP points and (2) all the major
gateways. (3) With the merger and the
seftiement, they (4) are better off
because first of all, they've gct UP (5)
and SP merged and with greater
efficiency, an (6) operating ratic that will
drcp five points, savings of (7) $580
million a year in costs, much more
efficient (8) operations with the
directional running, et cetera, et (9)
cetera. (10) And they've got service by
BN/Santa Fe, (11) which gives them
single-line access to Minot, North (12)
Dakota and all kinds of places that they
can't getto (13) now. (14) It's a boon for
these shippers. It's a (15) tremendous
improvement in competition.
(16) CHAIRPERSON MORGAN: The
concern thatthey (17) have raised is
that becaus 2 trackage nghts is a (18)
little bit ditferent relationship from an
ownership (19) situation, that somehow
the landlord, which is in this (20) case
UP/SP, has more power over
cperations, over (21) tratfic, and overa
whole lot of other things as it (22)
relates to real competition. Could you
respond to
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(1) that?
(20 MR.ROACH: Yes. We have
entered into a (3) comprehensive,
written protoco! to govern dispatching
(4) ot BN/Santa Fe trains and of UP
trains on BN/Santa Fe (5) lines too.
(8) CHAIRPERSON MORGAN: Anc
that's on the (7) CMA?
(8) MR.ROACH: Thatis attached to
Mr. King's (3) rebuttal statement. And
yes, it is referenced in the (10) CMA
agreement. The final version of itis
attached to (11) Mr. King's rebuttal
statement. (12) Now, there's a history of
this. As you (13) undoubtedly know,
because it's been brought up by (14)
parties to this case, SP scme years
ago, accused UP of (15) discriminating
against its trains. (16) And UP took
tremendous umbrage at that and (17)
there was a huge proceeding on the
subject in the (18) UP/CN&W merger
case, and then off in federal court. (19)
There was massive discovery. And in
the end, what SP (20) concluded was
that there had not been discrimination,
(21) And SP paid the rent that they
owed, $60 (22) million, ail before this
merger was in anybody's mind.
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(1) It wasn't - it had nothing to do with
trying to bury (2) an issue. (3) It was a
full-scale inquiry and an (4) enlightenec
resolution. Now, were there de'ays to
SP (5) trains? Yes, there were ceiays to
SP trains, and (6) that's why it was a
hard problem. (7) But the reason was,
as it turned out when (8) the cperating
peopie got together and studied
specific (9) incidents, studied the
overall situation, it was a (10)
communications probiem more than
anything else. (v1) SP has primitive
systems. They could not (12) and did
not tell UP when a uain 'was going to be
(13) arriving or what priority it was
supposed to have. (14) The train crew
would end up sitting on a (15) siding
and they would Lsink they were being
(16) discriminated against. (17) But the
problem was that SP wasn't telling (18)
UP, and UP wasn't doirig enough to
ask. And what we (19) did was we
agreed on procedures that would
ensure (20) communications. (21) Now
that we have technoiogical advances,
(22) we can do a lot of this in real time.
WE can have

Page 69
1) computers on the trains and have a
dispatching center (2) tied in directly. (3)
And we took the base of those (4)
understandings and built on them with
BN/Santa Fe for (5) this case. And we
added other features such that the (6)
BN/Santa Fe manager will be physically
inthe Harriman (7) Dispatching Center
in Omaha to see how the BN/Santa Fe
(8) trains are dispatched. (9) He's not
going to see any commercially (10)
sensitive information or rates or
anything like that, (11) But he's going to
see his train arrive. He's going to (12)
know it's priority.and he's going to be
able to (13) confirm that it's
appropriately dispatched. (14) There
are sanctions in the agreement. (15)
There's reporting. There's monitoring,
et cetera. (16) Now, the last thing I'!l say
because it's (17) something that any rail
operating person would say, 0 (18) |
had better say it, is that UP, SP and
BN/Santa Fe (19) are not going to
wrongfully hammer each other's trains
(20) because they're dependent on the
other just ask much (21) as the other is
dependent on them. (22) And that isn’t
1o say to there's going to
Page 70
(1) be collusion or anything bad. Butit
does say that - (2) you know,
somebody saiuJ these rights are (3)
unprecedented. They're not
unprecedented at all. (¢) All the
railroads in the west and the east (5)
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Control and Merger -- Southern Pacific Rail Corporation, et al.
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Finance Docket No. 32760 (Sub-No. 21), Union Pacific Corporation, et al. --
Control and Merger -- Southern Pacific Rail Corporation, et al. (Oversight)

Dear Secretary Williams:

Enclosed for filing in the above-captioned proceeding are the original and twenty-five
(25) copies of The Burlington Northern and Santa Fe Railway Company’s Reply to UP’s Fifth
Annual Oversight Report and on Unresolved Issues Relating to the Restated and Amended
BNSF Settlement Agreement (BNSF-94). Also enclosed is a 3.5 inch disk containing the text of
the filing in WordPerfect 9 format.

I would appreciate it if you would date-stamp the enclosed extra copy of this filing and
return it to the messenger for our files.
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Erika Z. Jones
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SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
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COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY
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UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY

-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

(OVERSIGHT)

BNSF REPLY COMMENTS TO UP'S FIFTH ANNUAL
OVERSIGHT REPORT AND ON UNRESOLVED ISSUES RELATING
TO THE RESTATED AND AMENDED BNSF SETTLEMENT AGREEMENT

The Burlingion Northern and Santa Fe Railway Company (“BNSF”) submits the
fol'owing reply comments to (i) UP’s ‘Fifth Annual Oversight Report” filed on July 2,
2001 (UP/SP-384); (i) UP's “Report on Issues Arising Under the BNSF Settlement




Agreement” also filed on July 2, 2001 (UP/SP-385); (iii) UP's “Opposition to Substantive
Changes to the BNSF Settlement Agreement” filed on July 25, 2001 (UP/SP-387); and
(iv) the comments tiled on August 17, 2001, by various parties with respect to the
unresolved issues relating to the Restated and Amended BNSF Settlement Agreement.’

INTRODUCTION

In its Fifth Annual Oversight Report, UP presented information and data on the
various public benefits it claims have been achieved as a result of the UP/SP merger.
BNSF agrees that, after what UP itself has called an “infamous start,” many of the
benefits projected by the Applicants have been achieved, and that, overall, BNSF has
been able to provide effective competitive service utilizing the rights it received pursuant
to the BNSF Settlement Agreement and the conditions imposed by the Surface
Transportation Board (‘Board”) on the merger. However, as set forth in BNSF's “Fifth
Annual and Cumulative Progress Report” filed on July 2, 2001 (BNSF-PR-20), and in its
“Comments on .,.esolved Issues Relating to the Restated and Amended BNSF
Settlement Agreement’” filed on July 25, 2001 (BNSF-93), there are issues remaining as
to whether the conditions the Board imposed “have effectively addressed the
competitive issues they were intended to remedy.” Decision No. 16, Finance Docket
No. 32760 (Sub-No. 21), at 13. These issues need to be resolved before formal

oversight is ended so that each individual shipper that lost two carrier competition as a

! The City Public Service Board of San Antonio, TX filed comments (CPSB-15) in
which it noted that the proposed Restated and Amended BNSF Settlement Agreement
does not conform in certain respects to the prior agreement reached between CPSB,
UP and BNSF as to the language necessary to implement the Board's decisions
concerning service by BNSF to CPSB’s EImendorf, TX station. As CPSB reports in its
comments, BNSF and UP have agreed to incorporate the language previously agreed
upon by CPSB, UP and BNSF in the final Restated and Amended BNSF Settlement
Agreement.




result of the UP/SP merger can be assured that the competition will be preserved and
so that BNSF has the ability to provide competitive replacement service to all such
shippers both now and in the future.

Section | of these Reply Comments addresses the unresolved issues relating to
the amendment of the BNSF Settlement Agreement. Section |l discusses the status of
the parties’ discussions on other unresolved issues, including issues relating to the
adjustment of the trackage rights fees and to the I-5 Proportional Rate Agreement.
Finally, Section Ili addresses the need for the continuation of formal oversight until such
time as the Board resolves the issues raised in oversight, including the amendment of
the Settiement Agreement and any other pending issues.

l. AMENDMENT OF THE BNSF SETTLEMENT AGREEMENT

A. BNSF'S PROPOSED ALTERNATIVES DO NOT CONSTITUTE
IMPERMISSIBLE SUBSTANTIVE CHANGES TO THE BNSF
SETTLEMENT AGREEMENT

Much of UP’s opposition to BNSF's proposed alternatives on the unresolved
Settlement Agreement issues rests on the erroneous premise that BNSF’s positions on
the issues would result in “substantive changes” to the Settlement Agreement -
changes that, in UP's view, would expand BNSF's rights and fundamentally alter the
conditions imposed by the Board in approving the UP/SP merger. UP/SP-387, at 2.
Based on that premise, UP asserts that the adoption of BNSF's alternatives would
constitute unlawful retroactive regulation, contravene Board policy favoring private
settlement agreements, and violate BNSF's promises in the BNSF Settlement
Agreement. UP further argues that it would be unfair to impose additional conditions
five years after consummation of the merger. As is snown below, however, UP's

premise is without foundation, and, in any event, UP expressly accepted the possibility




of further conditions necessary to preserve competition even if BNSF's proposed
alternatives could somehow be construed to be new or additional conditions on the

merger.

1. UP Has Mischaracterized BNSF's Proposed Alternatives

UP's characterization of BNSF's proposed alternatives is clearly incorrect. As
NIT League recognizes, BNSF is not seeking nev’ rights or conditions. Instead, BNSF
merely is seeking authoritative clarifications of its existing rights under the Settlement
Agreement — clarifications necessitated and justified by the parties’ long-standing and,
as yet, unresolved disputes over key issues and definitions under the Agreement;
various Board decisions explaining and elaborating upon the conditions imposed in the
UP/SP merger; and, most importantly, the need to ensure that pre-merger competitive
options which shippers enjoyed are preserved. See Reply Comments on Unresolved
Issues Relating to the Restated and Amended BNSF Settlement Agreement submitted
by The National Industrial Transportation League (NITL-27), at 3-5. Thus, contrary to
UP's characterization of BNSF's proposed alternatives, BNSF is, in fact, seeking only to
codify the basic principles that have emerged from the Board's decisions and to clarify
basic definitions and practices, so that (a) UP, BNSF, and the shipping community will
have the benefit of the certainty that comes from clear, authoritative definitions and
principles in the BNSF Settlement Agreement as modified by the Board and (b) all
shippers who would have benefited from competition between UP and SP, and no other

railroad, but for the UP/SP merger will have the benefit of such competition. .

. In addition, with respect to several of the unresolved issues, it is UP, not BNSF,
that i seeking a change. For instance, UP seeks to impose a new restriction on the
Board's transload condition that would exclude private transloads. Similarly, UP
proposes to delete the langitage in Section 6c of the original Settlement Agreement
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Further, according to UP's own statements and representations, the overall
purpose of the BNSF Settiement Agreement was to preserve pre-merger competition for
“every” shipper. See, e.g., Applicants’ Rebuttal — Volume 1, Narrative (UP/SP-230), at
89 (Stating that, as a rcsult of the BNSF Settlement Agreement, “every affected shipper
will gain stronger competition”) (emphasis in original); Transcript of UP/SP Oral
Argument, July 1, 1996, at 45, 63 (“We are not eliminating rail option[s] for any shipper
in the west through this merger. * * * All the shippers that have competition will have it
preserved under the BN/Santa Fe settlement ") In light of these representations, it is
disingenuous for UP to now claim that proposa:s intended to ensure the preservation of
such competition for “every” siipper somehow constitute retroactive regulation, violate
the Board's policy in favor of settlement agreements, or constitute a breach of BNSF's
promises under the Settlement Agreement. Rather, having secured the Board's
approval of the merger, UP seeks — as it has on numerous occasions throughout the 5-
year oversight period — to have the BNSF Settlement Agreement and the Board's
implementing conditions 1ead narrowly rather than in a way that would protect “every
potential competitive concern.” See UP/SP-384, at 54 (“The Merger Conditions

Addressed Every Potential Competitive Concern”).

(Section 6(d) of the amended Settlerient Agreement) that expressly incorporates the
right of BNSF set forth in Section 9l (vriginal) (Section 9(m) (amended)) to connect with
its own lines frormn the trackage rights lines. And, UP wants to classify BNSF's trackage
rights between Elvas and Stockton as overhead trackage rights even though it has
already acknowledged BNSF's right to serve two new shipper facilities on that line.
Thus, UP'’s concarii about changes being made after the Board's decision approving the
merger would seem to apply as much, if not more, to UP's proposals as to BNSF's
proposals.

. Excerpts of the oral argument transcript cited herein are included in Appendix 1
filed with these Reply Comments.




UP Has Exriessly Accepted The Possibility Of Additional

Moreover, UP’s extended arguments about the impropriety and unfairness of the
retroaciive imposition of conditions in this proceeding (UP/SP-387, at 3-8) are
inconsistent with the explicit commitments that UP made prior to the Boa-d's approval of
the UP/SP merger. For instance, in oral argument, UP's counsel stated that, unlike "the
case under the statute normally,” the Board will “have unrestricted power to impose
additional conditions, if appropriate,” including divestiture. Transcript of UP/SP Oral
/«gument, July 1, 1996, at 59. Similarly, in the CMA Agreement, UP expressly agreed
(i) that it would submit to an oversight process in which the Board would determine
whether the Settlement Agreement “has effectively addressed the competitive issues it
was intended to address” and (ii) that “[tjhe Board shall have authority to impose
additional remedial conditions.” CMA Agreement §| 14 in UP/SP-219. See also UP/SP-
230, at 21 (“The Board would have the authority to impose additional remedial
conditions that it found to be called for.”); Rebensdorf Rebuttal Verified Statement, at 11
(UP/SP-231, vol. 2, part C) (same). As set forth above, UP's pleadings and witnesses
have stated that the BNSF Settlement Agreement was intended to preserve all existing
pre-merger UP/SP competition. Accordingly, even if UP were correct in characterizing
BNSF'’s proposed alternatives as requests for new conditions that in some other mevger
proceeding could not be imposed at this point, UP's retroactivity argument is unavailing
here since BNSF's proposals are necessary to preserve such pre-merger competition.

In addition, UP’s argument (UP/SP-387, at 3, 5) that BNSF's alternatives are
unnecessary in light of BNSF's success in competing through its trackage rights

operations is misconceived. The fact that BNSF’s trackage rights operations are a




commercial success and that BNSF is generally an adequate competitive replacement
for the loss of SP service does not mean that BNSF's proposals for the amended
Settlement Agreement are unnecessary to assure that all shippers, including new
shippers and users of new transloads in the future, are able to avail themselves of
BNSF service to replace the loss of one of two competitive rail alternatives that
otherwise wou:ld have resuited from the UP/SP merger. Further, the Board's conditions
were intended to preserve competition and to enable BNSF to maintain sufficient traffic
density on the trackage rights lines, not only in the present but also over the entire 99
year term of the Settlement Agreement. Thus, it is critical that all necessary
modifications and clarifications be undertaken so that BNSF can provide fully
competitive service over the long-term as a replacement for SpP.*
B. BNSF'S PROPOSED ALTERNATIVES ARE NECESSARY TO
PRESERVE PRE-MERGER COMPETITION AND TO MAINTAIN BNSF'S

ABILITY TO PROVIDE FULLY EFFECTIVE REPLACEMENT
COMPETITION

Turning to BNSF's specific proposals, UP generally does not assert that BNSF's
proposed modifications are unrecessary to preserve pre-merger competition or to
enable BNSF to achieve adequate traffic density over the long term - the two stated
purposes of the Board-imposed conditions at issue. Rather, the focus of UP’s
opposition is (i) that, when the BNSF Settlement Agreement was executed, UP and

BNSF did not intend to protect the particular pre-merger com petition which BNSF's

. In fact, the Board has previously rejected this argument by UP. In Decision No.
86, the Board held that the fact that it had recognized in its general oversight decisions
that BNSF was providing fully competitive service did not mean, as UP claimed, that
“the traffic density rationale can no longer ‘be taken seriously’.” Decision No. 86 (served
July 12, 1999), at 5 (quoting UP/SP-365, at 2). The Board noted that the “new facilities
condition was intended to be a permanent solution for both traffic density and
competitive problems, and it continues to be necessary for both purposes.” Ibid.




alternatives seek to protect, or (ii, that the Board has previously rejected BNSF's
position. Neither ground justifies the denial of BNSF’s proposed alternatives. As to the
first, the Board's decisiocns override UP's and BNSF's intent and, if the Board
determines, for example, that in order to fully preserve pre-merger indirect siting and
transloading competition, “2-to-1" points should be defined by 6-digit Standard Point
Location Codes (“SPLCs") regardless of whether an actual “2-to-1" shipper was located
at the geographic point, the Board's determination would prevail.® As to the second, UP
is simply incorrect. The Board has not previously rejected BNSF's position on any of its
proposed alternatives. In fact, as shown below, the Board has previously rejected a
number of the positions UP has asserted in its pleadings.

1. Definition of “2-to-1" Points

UP argues that BNSF's proposed use of 6-digit SPLCs to define “2-to-1" points
should be rejected because UP and BNSF negotiated the BNSF Settlement Agreement
on the basis of a definition of such points which required the presence of at least one
actual “2-to-1” shipper and because, in UP’s view, the Board rejected a definition of
such points based on 6-digit SPLCs in Decision No. 44. Neither reason justifies the

denial of BNSF's proposed definition.®

’ See NITL-27, at 14 (“the scope of BNSF's rights * * * is [not] only a matter f the
private agreement of the parties. * * * [The Board's] decisions converted that agreement
from a private settiement to an integral part of the mechanism by which the Board
implemented its own statutory responsibility to protect the public intcrest.”)

’ As explained in BNSF's July 25" comments and as further established by NIT
League in its comments, it is important that the Board clarify the definition of a “2-to-1"
point so that the shipping community can determine with certainty whether new
facilities, existing transioads and new transloads not on a trackage rights line are
entitled to service from BNSF under the Settlement Agreement. See BNSF-93, at 3;
NITL-27, at 9 and n.2. Further, there are instances in which UP’s position deprives




a. Scope of the BNSF Settlement Agreement

Initially, even assuming that UP is correct in its view that the “basic structure” of
the BNSF Settlement Agreement was to provide competition to all “2-to-1" shippers, that
structure was altered by the Board's determination that indirect siting and transloading
competition also needed to be preserved at “2-to-1" points. Decision No. 44, 1 S.T.B.
233, 391-83 (1996). In addition, as set forth in BNSF's July 25" comments (BNSF-93,
at 6-8), UP’'s argument also contradicts the testimony of its witnesses in the UP/SP
merger proceeding7 that they intended to preserve all pre-merger competition without
any qualification that the presence of an actual “2-to-1" shipper was required.®

Further, UP's position is contrary to the agreed to language in Section 8(i) of the
Restated and Amended BNSF Settlement Agreement that it is the intent of UP and
BNSF to preserve two-carrier competition for all “shippers who had competition by
means of siting, transload or build-in/build-out ‘rom only UP anc SP pre-merger.” See

Joint Submission of Restated and Amended BNSF Settlement Agreement (UP/SP-3€6

shippers of their pre-merger competitive options. See BNSF-93, at 8 n.7 (Refrigerated
Distribution Specialists example at Tracy, CA).

! In this regard, it is possible that UP will submit a verified statement to try to
qualify or explain the cited testimony. The Board, BNSF and shippers should, however,
be entitled to rely on the testimony given during the proceeding rather than written
statements crafted over five years later. In addition, any such effort by UP would be
directly contrary to UP'’s statements in its pleadings that, for example, all transloading
options would be preserved. See BNSF-93, at 4 n.2.

’ In addition, in Decision No. 44, the Board noted that UP did not restrict “2-to-1"
points to those having at least one shipper that could be served directly or through
reciprocal switching by UP and SP, and no other Class | railroad. Instead as the Board
stated, UP and SP “added points on shortline railroads reachable by connections to UP
and SP, but by no other Class | railroad. Further, they added any point that had what
they considered to be a bona fide build-in, build-out, or transload option prior to the
merger.” Decision No. 44, 1 S.T.B. at 391 n.127 (emphasis original).




and BNSF-92), at 33. As reflect~d by the inclusion of Reno, NV (where there was no
actual “2-to-1" shipper at the time of the merger) as a “2-to-1" point, such comnetition
existed regardless of the presence of such a shipper.

Finally, and most importantly, UP does not argue that such a definition is not
needed to preserve pre-merger competition. The reason UP does not do so is oktvious:
indirect siting and transload competition existed before the merger regardless of
whether or not there was an aciual “2-to-1" shipper at a 6-digit SPLC location, and the

Board quite rightly modified the BNSF Settlement Agreement to ensure that such

competition would be preserved.®

Similarly, in its comments, NIT League points out that a

shipper considering locating today at a rail station listed for
service in 1995 by both UP and SP would, but for the merger
of UP and SP, have that “competitive pressure” available to
obtain a rate and service package from the two railroads,
regardless of whether there was another shipper at that
locatiori open to both UP and SP in 1995. Thus, it is
necessary at this pcint in time to define “2-to-1" points as
geographic locations that were open to service by both UP
and SP in 1995 (regardless of the existence of a shipper
open to both UP and SP in 1995), in order to replicate,
through competition provided by BNSF today, the
“competitive pressure” that would have existed today but for
the changes wrought by the merger of the UP and SP.

, Given the undisputed existence of such pre-merger indirect competition, UP
should be required to explain how, if its position that there must be an actual “2-to-1"
shipper at a geographic location were to be adopted, that indirect competition is to be
preserved at locations where there is no such shipper. UP provides no such
explanation in its July 25" Opposition or in the attached verified statement of John H.
Rebensdorf.




NITL-27, at 10 (emphasis in original; quoting Decision No. 44, 1 S.T.B. at 393)."° See
also American Chemistry Council's Comments Regarding Unresolved Issues Relating
to the Restated and Amended BNSF Settlement Agreement (ACC-1), at 3 (“BNSF's
proposed definition is in accordance with the overall logic of the settiement agreements
to preserve all forms of competition at two-to-one points”).

b. NIT League's Position

In addition, UP's contention that the Board has previously rejected a proposal by
NIT League to use 6-digit SPLCs to define “2-to-1" points is also incorrect. Rather, the
Board rejected the proposals (which were not made by NIT League) to use BEAs and 4-
digit SPLCs to “redefin[e] 2-to-1 points.” Decision No. 44, 1 S.T.B. at 372."" As for 6-
digit SPLCs, as NIT League explains, NIT League did not argue that 6-digit SPLCs
should be used to define “2-to-1" points. See NITL-27, at 11. Instead, NIT League
submitted evidence about 6-digit SPLCs in connection with its contentions about the
“overall reduction in competition to be caused by the UP/SP merger, in support of the
League's proposed remedy, namely, divestiture of various SP lines to other carriers.”
Ibid. The Board, however, found that, when put forward in support of an argument for

divestiture, this approach tended to “aggregate traffic that will experience various types

of competitive problems,” and that a more nuanced, less intrusive approach than

” NIT League also explains that the use of 6-digit SPLCs to define “2-to-1" points is
“particularly appropriate because in 1985, both UP and SP held out to the shipping
public, in their tariffs, that they each in fact served that geographic location.” NITL-27,
at 10 (emphasis in original)

” As NIT League points out, UP's block quotation of this portion of Decision No. 44
artfully omitted the terms “BEA” and “4-digit SPLC" in an apparent effort to make it look
like the Board had expressly rejected the use of 6-digit SPLCs to define “2-to-1" points.
See NITL-27, at 12 (discussing block quotation in UP/SP-387).




divestiture for addressing such compeutive harms was appropriate. Decision No. 44, 1
S.T.B. at 392. Agreeing with various protestants that UP and SP had “not gone far
enough” in addressing the loss of indirect competition which would occur as a resuit of
the merger, the Board then proceeded to impose conditions designed to preserve that
competition. id., at 393.

Thus, contrary to UP’s claims, the Board's rejection of NIT League’s 6-digit SPLC
analysis did not constitute a conclusion that it is inappropriate to use 6-digit SPLCs to
identify “2-to-1" points for the purposes of determining whether a new facility, an existing
transload or a transload that is not built on a trackage rights line should be open to
BNSF service under the Settlement Agreement in order to preserve pre-merger
competition. Rather, as BNSF established in its July 25" Comments (and as NIT
League persuasively argues in its Reply Comments), the use of 6-digit SPLCs tor
identifying geographic locations where pre-merger competition should be preserved is
especially appropriate and logical, and there is nothing in the Board's decision which
supports UP's position that there must be at least one actual “2-to-1" shipper at a
location before the Board's remedies designed to protect pre-merger indirect siting ano
transloading competition apply.

2. Definition Of Transload Facilities

UP argues that BNSF's proposed definitions of “Existing Transload Facilities” and
“New Transload Facilities” would potentially resuit in BNSF acress to every exclusively-

served industry on the trackage rights lines.'> UP claims this would be contrary to the

b UP also questions whether there is a need for a definition of "Existing Transload
Facilities" because, in its view, the parties have identified all such facilities at “2-to-1"
points, and it is unlikely that any additional facilities will be identified. UP’s argument is,
however, based on its narrow definition of a “2-to-1" point, and if, as BNSF, NIT League,




Board's statement that the transload condition shouid he applied in a manner that
“would not result in direct BNSF access” to such industries and UP proposes to impose
a restriction that would preciude the operator of a transload facility to which BNSF would
have access from having any ownership interest in the product being transloaded.
However, as explained in BNSF's July 25" comments, the Board has already
addressed UP’s concern in this regard and held that UP is adequately protected against
this potential risk. UP’s proposal to prohibit BNSF access to private transloads should
therefore be rejected.

First, if BNSF serves a shipper's “private” transload facility, BNSF will not be
obtaining direct access to what were UP'’s or SP’s exclusively-served shippers along the
trackage rights lines. Instead, from the shipper’'s point of view, the access that BNSF
will be obtaining will be indirect and attenuated, because, under the ‘“legitimate”
transload condition, the shipper will be required to incur significant additional expenses
in shipping its product via the BNSF-served transload, over and above the “costs that
would be incurred in providing [or obtaining] direct rail service.” Decision No. 61, at 12.
See also Decision No. 44, 1 S.T.B. at 372 (“Transloading * * * results i1 additional costs,
as freight is first loaded into a truck, and then reloaded into a2 freight car, or the
reverse.").

Second, as mentioned, the Board already has addressed “UP/SP’s concern that

a literal reading of the transload condition will allow BNSF to operate as if it directly

and ACC believe the Board should do, the Board adopts BNSF's definition of such a
point, then it is important that a clear definition of an Existing Transload Facility be set
forth so that qualifying facilities can receive the benefit of the two carrier competitive
service they lost as a result of the UP/SP mergsr.




reached all exclusively served UP/SP shippers on the trackage rights lines.” Decision
No. 61, at 12 (emphasis original). The Board addressed this concern by imposing the
requirement that a transioad must be “legitimate” to qualify for BNSF service under the
transload condition — that is, the transload must “entail both the construction of a rail
transload facility as that term is used in the industry and operating costs above and
beyond the costs that would be incurred in providing direct rail service.” Id. (emphasis
original); see also NITL-27, at 13 (noting that the Board addressed the concerns raised
here by UP in Decision Nos. 61 and 75, when it stated and applied the requirement that
a transload be legitimate in order to qualify for BNSF service under the UP/SP merger
transload condition). What UP seeks to do here, however, is impose an additional
requirement over and above the legitimate transload requirement. See NITL-27, at 13
(“UP would now have the Board engraft a new requirement, namely, that ‘the operator
of [the transload facility] has no ownership of the [product] being transloaded.”)
(emphasis in original; quoting UP-proposed alternative on page 8 of the Red-Lined
Version of the Proposed Restated and Amended BNSF Settlement Agreement, in
UP/SP-386/BNSF-92).

UP’s proposed additional requirement would deprive shippers of an option for
obtaining two-carrier service that they would have had if the UP/SP merger had not
occurred. After all, prior to the UP/SP merger an exclusively-served UP shipper could
obtain SP service either by utilizing a transload operated by someone else (such as SP
or an independent third party) or by constructing and operating its own “private”
transioad facility. Under UP's proposal, the latter option would not be available to

shippers wishing to utilize a transload to obtain BNSF service (regardless of where they




located the transload). Thus, UP's proposed additional restriction on the application of
the transload condition would be inconsistent with the Board's intent “to preserve the
indirect UP vs. SP competition provided by * * * transload options.” Decision No. 61, at
10. See also ACC-1, at 5 (BNSF's definition “better reflects the intention of the parties

and the Board to replicate all actual and potential competition that existed between UP

and SP pre-merger.”)."

Further, UP’s proposed prohibition on private transload facilities would detract
from the other primary purpose of the transload condition - that is, to preserve BNSF's
ability to secure and maintain sufficient traffic density. BNSF's ability to do so was a
cause for concern to many parties in the UP/SP merger proceeding, and the Board
acted to enhance and preserve that ability. The Board has rejected prior efforts by UP
to narrow the new facilities and new transload conditicns in ways that would adversely
affect BNSF’s ability to develop and maintain traffic density (See Decision No. 61, at 12:
Decision No. 86, at 5), and it should do likewise here.

Finally, perhaps recognizing that the Board has previously rejected the premise
of its argument that privately-owned *ransload facilities should nct be within the scope of
the transload condition, UP tries another argument that the Board has also previously
rejected. UP argues that a “shipper whose facility was served by SP [sh]ould be
requ.red to build its transload facility on a line owned by UP before the merger or vice

versa." UP/SP-387, at 22. The Board rejected precisely this argument by UP when it

” As NIT League notes, UP's position would also impose an additional barrier on a
shipper's use of the transload condition. In addition to meeting the other requirements
imposed by the Board, the shipper would have to find an independent operator for the
facility and overcome whatever operational problems might arise as a result of the
facility's separate ownership and control. NITL-27, at 13.




B

denied UP's petition seeking clarification or reconsideration of the new facilities and
transload conditions (UP/SP-275) in Decision No. 61, and held that the transload
condition should be read literally to permit BNSF to “serve any new transload facility” on
a trackage rights line. Decisicn No. 61, at 7 (emphasis added). It shouid again do
likewise here.

Accordingly, the Board should reject UP’'s effort to relitigate the scope of the
condition and to inipose a new requirement on the condition. The Board should instead
adhere to its prior ruling that the condition as imposed by the Board adequately protects
UP while at the same time ensuring that the dual competition preservation and traffic
density purposes of the condition are met." Indeed, the fact that there has not been
any significant number of new private transload facilities built by exclusively-served
st ipppers on the trackage rights lines indicates that the protection the Board imposed
has worked and that there is no need to revise or restrict the condition. See also ACC-
1, at 5 (“There is no reason at this late date to engraft upon the new facilities condition
an exclusion of private transload facilities.”).

b Trackage Rights Restrictions

UP argues that the restrictions on BNSF's trackage rights between Elvas and
Stockton, CA and in the Houston-Memphis-St. Louis corridor should remain in place
because the restrictions were agreed to in the settlement agreement negotiations

between UP, BNSF and, with respect to the Houston-Memphis-St. Louis corridor, CMA.

i It should be noted that UP is incorrect in its assertion that the Board did not
anticipate or intend that some exclusively-served UP shippers would be opened to
BNSF as a result of the transload condition. Indeed, the Board expressly stated iiat
“BNSF will be allowed to access exclusively served shippers only by a legitimate
transload operation.” Dec. No. 61, at 12.




However, even assuming UP is correct, the conditions imposed by the Board to
preserve pre-merger competition and to enable BNSF to achieve adequate traffic
density would cverride any such intentions of the parties.

a. Elvas-Stockton Trackage Rights

While UP and BNSF disagree over the exact circumstances which ied to the
grant of trackage rights on the former SP line between Elvas and Stockton to BNSF,'
there is no doubt that those trackage rignts were included in the BNSF Settlement
Agreem ~nt when the Board held in Decision No. 44 that BNSF could “serve any new
facility at any point on any SP or UP segment over which it has been granted trackage
rights * * *." Decision No. 44, 1 S.T.B. at 373 (emphasis deleted and added). The
Beard could hardly have been any clearer in requiring that the new facilities condition
apply to all of the trackage rights BNSF received under the Settlement Agreement.16

Indeed, as noted in BNSF's July 25" comments (BNSF-93, at 15), UP

recognized the applicability of the new facilities condition to these trackage rights when

= In this regard, UP continues to assert that it granted BNSF these trackage rights
only as a “special accommodation” and that it should not be penalized for its
“generosity” in enabling BNSF to avoid having to construct a difficult and costly
connection to the UP line at Haggin Junciion, CA. However, as explained in BNSF's
July 25" Comments (BNSF-93, at 13-14), a competitive route from SP’s line in the
Central Corridor to Stockton where the trackage rights lines join BNSF's system is
critical to BNSF's ability to provide competitive service in the Central Corridor, and
BNSF should have the right to access new facilities on the former SP line — just as it
does on all other trackage rights lines — in order to both preserve pre-merger
competition and maintain traffic density.

b The fact that the restrictions were set forth in the version of the Settlement
Agreement that was before the Board when the Board approved the UP/SP merger
does not, as UP argues, indicate in any way that the Board approved of the restrictions.
The Board approved the Settlement Agreement only as modified by the Board's
conditions, and the Board heid the new facilities condition would apply to all trackage
rights lines.




it granted BNSF access to new facilities constructed by Southdown Cement at Polk and
Willamette Industries at Elk Grove. In its July 25™ Opposition, UP asserted that it
granted BNSF access to these two shippers to provide them with rail alternatives during
UP’s service crisis in 1997-98. UP/SP-387, at 20. However, access to the two shippers
was not granted to BNSF by UP until 2000, well after the service crisis had abated.
Moreover, if UP's grant of access had been based on reasons reiated to the service
crisis, the access graiied could have been expected to be temporary in nature rather
than the permanent access which was granted.

Thus, UP’'s efforts to distinguish the Elvas-Gtockton trackage rights from the
other trackage rights granted in the Settlement Agreement should be rejected, and the
Board should hold that the trackage rights are no different from any of the other
trackage rigits which the Board determined needed to be enha.ced to enable BNSF to
provide effective repiacement competition.

b. Houston-Mernphis-St. Louis Corridor Trackage Rights

UP argues that the restrictions on BNSF's use of its trackage rights on the UP
and SP lines north of Bald Knob and Fair Oaks, AR should be retained. The two
disputed restrictions which UP wishes to retain are, as stated in Section 6c of the BNSF
Settlement Agreement, (i) a limitation on BNSF'’s ability to enter or exit the trackage
rights lines between Memphis and Vaiiey Junction, IL, and (i) a geographic limit on
traffic BNSF can handle on these lines to traffic to, from, or through Texas and
Louisiana. UP's argument is based on its claim that UP, BNSF and CMA agreed that
BNSF would use those trackage rights only to serve what UP has labeled “St. Louis
Gateway” traffic. UP asserts that the two restrictions were imposed because CMA's

concern was limited to BNSF's ability to compete effectively for St. Louis Gateway
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traffic, and thus BNSF did not need to use the trackage rights lines for any other reason
and would use its own lines between Nemphis and St. Louis for traffic unrelated to the
UP/SP merger. However, as explained below, the language of the existing Settlement
Agreement and the Board's decisions do not support the restrictions, and the relevant
concerns are broader than simply BNSF's ability to reach St. Louis in an effective
competitive manner.

(i) Entry/Exit Restriction

First, as to the entry/exit restriction, UP has proposed to delete the existing
language in Section 6c of the Settlement Agreement which expressly subjects the
restriction to BNSF's separate right pursuant to Section 9l of the Settlement Agreement
to connect with its own lines from the trackage rights lines. UP has, however, provided
no justification as to why this language should be deleted. In fact, UP does not even
mention the existence of the language in any of its pleadings.'” Moreover, the language
of Section 9i giving BNSF the right to connect from the trackage rights lines to its own
lines was included in the original September 25, 1995 BNSF Settlement Agreement,
and it is clear from the language of Section 6¢ that, when the exit/entry restriction was
subsequently included in the Second Supplemental Agreement, the parties intended
that BNSF's previously-existing right to connect with its own lines would apply

notwithstanding the restriction.'® Such an interpretation does not read the restriction on

i Presumptively, UP will address this language in its reply comments, but,
regardless of what UP may say, the fact remains that the plain meaning of the language
(which was drafted by UP) gives BNSF the right to connect with its own lines pursuant
to Section 9l.

" Under the original September 25, 1995 BNSF Settlement Agreement, BNSF had

the unqualified right to connect from its own lines with the former SP line at Joriesboro,
AR and Rockview, MO under Section 9l of that Agreement. There is absolutely no
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BNSF's right to exit or enter this portion of the trackage rights lines out of the Settlement
Agreement since there were at least two shortlines (the Missouri & Northern Arkansas
Railroad at Diaz, AR and the Jackson & Southern Railroad at Delta, MO) operating at
the time of the merger to which the restriction wouid be aprlicable. Further, the Second
Supplemental Agreement was executed by UP and BNSF in order to incorporate
various terms and conditions from the CMA Agreement into the BNSF Settiement
Agreement. However, contrary to UP'’s assertions, the CMA Agreement itself does not
contain any restriction on BNSF's right to enter or exit these trackage rights lines or, for
that matter, any of the other trackage rights lines.

Second, even assuming that the parties to the CMA Agreement were concerned
primarily (or even exclusively) about BNSF's ability to compete effectively for St. Louis
traffic when they granted BNSF trackage rights north of Bald Knob and Fair Oaks, the
Board had broader cencerns in mind when it enhanced BNSF's right to provide service
in the Houston-Memphis-St. Louis corridor. For instance, as with all of the trackage
rights lines, the Board was concerned about BNSF's ability to acquire and maintain
sufficient traffic density in the corridor, and it rejected UP's attempt on reconsideration to
restrict BNSF's right to serve new facilities on UP's line north of Bald Knob as
inconsistent with the traffic density justification underlying the new facilities and
transload conditions. See Decision No. 61, at 11. In fact, the Board noted that, by

granting BNSF trackage rights over the UP line as well as the SP line in the corridor in

indication that the parties intended to deprive BNSF of that right, and in fact the parties
did not. Instead, they included language in Section 6c -wvhich not only explicitly
preserved BNSF’s then existing right to connect with the former SP line, but also
provided BNSF with the right to connect with the UP line.




order to address the problem of a directional flow handicap, UP exacerbated the
insufficient traffic density problem. Ibid. The Board therefore refused “to jeopardize
BNSF's ability to achieve sufficient traffic density on these lines”, and allowing the
exit/entry restriction to remain in place or otherwise restricting BNSF's use of the lines
would jeopardize that ability as well since BNSF's ability to compete in the most
effective way (and to secure and maintain traffic density) would be adversely affected.
Ibid.

Third, the Board's expansion of the new facilities and build-in/build-out conditions
in Decision No. 44 substantially enhanced BNSF's rights to serve shippers in the
Houston-M=mphis-St. Louis corndor, and, as Entergy and NIT League have pointed out
in their comments (ESI-33, at 2, and NITL-27, at 15-16), the adoption of UP’s position
would significantly affect BNSF's abiliy to provide competitive service in the k. ston-
Memphis-St. Louis corridor by increasing BNSF's cost of service and shippers’ cost of
equipment.19 Not only would the restriction on entry and exit thereby prevent BNSF
from providing a competitive replacement service for SP’'s pre-merger service, it would

also eliminate specific pre-merger joint-line routings that BNSF could have offered by

interchanging with SP at Jonesboro and UP at Hoxie.?

b NIT League also urges the Board to “avoid where possible imposing
unnecessary operational restrictions on BNSF's trackage rights.” NITL-27, at 15.

» In its comments, Entergy provides a specific example of how the entry/exit
restriction could adversely affect BNSF's competitiveness to provide service to its White
Bluff Station. As shown by Entergy (ESI-33, at 14 n.12), requiring BNSF to route
Powder River Basin unit coal trains past Jonesboro to Memphis and then return back to
the SP line and to do likewise from the UP line in returning to the Powder River Basin
would add approximately 166 miles to BNSF's route. While UP can be expected to
assert that this additiorial mileage would not affect BNSF's competitiveness, there is no
doubt inat, at least to some degree, BNSF will be less competitive because, not only
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(ii) Geographic Limit

As to the second restriction which purports to limit the traffic BNSF can handle on
the UP and SP lines north of Bald Knob and Fair Oaks to traffic to, from or through
Texas and Louisiana, it should be noted that in its July 25" Opposition UP has
interpreted the restriction to permit BNSF to use the lines to carry merger-related traffic
involving points in Texas, Louisiana and Arkansas. UP/SP-387, at 17. However, even
this reading of the restriction cannot stand since the Board gave BNSF the right to serve
new facilities and transloads on all of its trackage rights lines, including both the UP and
SP lines noith of Bald Knob and Fair Oaks. For instance, if UP's position were {o be
adopted, then BNSF would be restricted in its ability to provide service to a new facility
locating on either the UP or SP line in Missouri. Accordingly, BNSF should be able to
carry traffic to and from points to which it has access located anywhere on the full length
of its trackage rights lines in the Houston-Memphis-St. Louis corridor.

In sum, the Board should clarify that, by reason of the express language in the
existing BNSF Settlement Agreement, BNSF has the right, pursuant to Section 9I, to
interchange with its own lines from its trackage rights over the UP ard SP lines north of
Bald Knob and Fair Oaks. In addition, while it is not BNSF’s intent to routinely route its
traffic unrelated to the merger to and from the Southeast over these trackage rights

lines, the Board should hold that the restriction on the traffic that can be carried over the

would its routing have additional mileage involved, but Entergy's cost of equipment
could increase, BNSF could potentially be required to utilize additional crews, and
BNSF transit and cycle times and its ability to guarantee competitive levels of service
could be adversely affected. In additicn, BNSF would be forced to incur significant
expenses to construct and/or rehabilitate the necessary connections and lines in
Memphis, thereby further increasing its cost of service. As Entergy suggests, UP's
position seems to “have no purpose other than to restrict BNSF's ability to compete on
an even playing field * * *.” ESI-33, at 2.




subject trackage rights lines should be deleted from the BNSF Settlement Agreement so
that BNSF will be able to have the routing flexibility it needs to implement and achieve
the network system efficiencies and to maintain sufficient traffic densities in the corridor
needed to effectively replace SP. At a minimum, the Board should hold that BNSF can
use the trackage rights lines north of Bald Knob and Fair Oaks not only to provide
competitive service to all shippers located in the corridor to which BNSF obtained
access (such as Entergy's White Bluff Station), but also to ali merger-related traffic
moving both within and beyond the corridor itself. Indeed, as mentioned, UP has
recognized that BNSF should be able to use the trackage rights lines for merger-related
trafiic. See UP/SP-387, at 17.

4. Team Tracks

UP does not contest that UP and SP competed via team tracks before their
merger. Rather, UP argues that it should not be required to sell unused team tracks to
BNSF because the parties agreed to replicate the pre-merger competition that team
tracks provided by enabling BNSF to build its own rail-served facilities along the
trackage rights, including team tracks.

While it is true that BNSF has the right under the Settlement Agreement to build
its own team tracks, the reality i1s, as explained in BNSF's July 25" Comments, that the
process for establishing team tracks is far from the simplistic picture UP paints. See
BNSF-93, at 18-20. For example, BNSF must first negotiate to locate and acquire
property suitable for such a facility. It must then seek UP's approval of BNSF's
engineering plans for the track and rely upon UP’s engineering department to install
connecting and access tracks and switches. It must then seek UP’s approval of BNSF'’s

proposed service plan. Such an extended process handicaps BNSF's ability to




compete via team tracks, which are, as UP recognizes, often somewhat flexible and
transitory.

A requirement that UP sell team tracks that it no longer uses to BNSF at normal
and customary costs and charges would, notwithstanding UP's protestations, pose little
burden on UP In fact, one wonders why UP objects so strenuously to such a
requiremant if it does not perceive that it will gain a competitive advantage by refusing
to sell unused team tracks to BNSF. Further, UP’s concern that it may want to use the
tracks for some other purpose can be resolved simply by clarifying that UP’s obligation
to offer the unused team tracks to BNSF only arises if UP has no use whatsoever for
the tracks, as team tracks or otherwise.

il OTHER UNRESOLVED ISSUES

A. GTM MILL RATE DISPUTE

Since their July 2™ submissions, the parties have continued their discussions
about and exchanged further corre:; ondence concerning the proper method for the
adjustment to be made annually to the trackage rights fees (GTM mill rate) which BNSF
pays for the use of the trackage rights lines. While the parties have not yet resolved all
of their differences with respect to their dispute, they have nzrrowed the differences and
reached agreement on several points.

It is critical to BNSF’s ability to provide competitive service over the trackage
rights lines that this dispute be resolved in a way that fairly and accurately reflects
changes in UP's costs. The present adjustmer.! mechanism was agreed to by the
parties and imposed by the Board as a condition of the UP/SP merger as a result of
concerns expressed by CMA (now ACC), and the issue of the impact of the trackage

rights fees on BNSF’s ability to provide competitive opc ations over the trackage rights
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lines was of concern not only to ACC but alsoc to numerous other parties to the UP/SP
merger proceeding.

In the event BNSF and UP are unable to resolve their remaining differences with
respect to the adjustment of the GTM mill rate, the ACC has indicated that it will
consider invoking its rights under the CMA Agreement to request an audit of the
adjustment calculations. See ACC-1, at 8. Accordingly, given the importance of the
proper resolution of this dispute, BNSF is prepared to take the necessary steps to have
the issue t -omptly resolved.

B. I-5 PRCFORTIONAL RATE AGREEMENT

Since their July 2™ submissions, the parties have also continued their
discussions concerning the 1-5 Proportional Rate Agreement. The parties are
continuing to evaluate the results of the preliminary audit report of BNSF's compliance
under the Agreement, and they have been able to make progress in resolving a number
of their differences. In the event the parties are unable to resolve the remaining
differences, those differences may need to be resolved through arbitration or by the
Board.

M. CONTINUATION OF QVERSIGHT

As set forth in BNSF'z .iuly 25" Comments, oversight should continue until the
unresolved issues relating to the amendm.2nt of the BNSF Settiement Agreement have
been resolved. In addition, the outstanding issues relating to the parties’ compliance
with the BNSF Settlement Agreement and other merger conditions should be addressed
by the Board before oversight ends if the parties can not resolve their differences. ACC

has expressed its agreement with BNSF's view that oversight should continue until all




such issues are resolved.’’ See ACC-1, at 8. ACC further agrees with BNSF's position
that the Board should clarify that, “even after the formal oversight period ends, it will
continue to entertain petitions to resolve disputes that the intere..ed parties have been

unable to resolve to interpret or enforce the merger conditions.” Ibid. See also

Comments of Cowboy Railroad Development Company (CRDC-1), at 3 (Board should
clarify that “oversight jurisdiction will continue and will be exercised upon an appropriate

request.”).

CONCLUSION

For the reasons set forth in BNSF's July 25" comments and above, BNSF
respectfully submits that the BNSF Settiement Agreement should be modified as
proposed by BNSF, as supported by NIT League, ACC and Entergy, to ensure that
BNSF can, over both the short and long term, provile the effective replacement
competition which the Board envisioned and to which L? committed when the UP/SP
merger was approved. BNSF further requests that oversight be continued until the
disputed issues set forth above are resolved and that the Board confirm that, after
oversight has ended, it will consider and promptly act upon issues of general

applicability relating to BNSF's access to shippers under the BNSF Settlement

2‘ BNSF notes that the State of Utah has also requested that oversight be extended
— for a period of one year — to, inter alia, permit the completion of an audit of Utah rail
rates that the State requested during the UP/SP merger proceeding. The State asserts
that the rate audit will enable the Board to evaluate whether the conditions imposed by
the Board have enabled BNSF to be an effective competitor to UP in the Central
Corrider.




Agreement as well as issues relating to the parties’ compliance with the merger

conditions.

Respectfully submitted,
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really unalicyedly positive.

Page 44
(1) It you look at the last 15 years, the
(2) number of class one railroads has
declined by two- (3) thirds in this
country. (4) Now, has that led to
increases in rates as (5) the anti-trusi
theorists of the Justice Department (6)
might argue? No, ithasn't. There has
been a 50 (7) percent decline in real
rates, real rail rates. (8) And that can
only happen if competition is (9)
vigorous. You can't say well, it's
because of (10) productivity or its
because c*f deregulation because it (11)
wouldn't be passed on to the shipper in
lower rates if (12) the competition
weren't forcing it to happen. :3) Now,
you have ruled again and again that (14)
two strong railroads is what is the sine
qua non of (15) competition in the rail
industry, (16) Now, railroading isn't like
widget making. (17) You do~'t need and
you can't have dozens of producers
(18) in a market. We hac a Mr.
Sheppard here for some of (19) these
parties and say there isn't any
competition in (20) the market unless
you have five players in the market. (21)
Well, he hasn't seen railroading if that's
(22) his opinion. Raiiroading is
incredibly resource
B Page 45
(1) ¢~ ital intensive, tremendous fixed
cos ,. And the (2) only way to achieve
many efficiencies, not all (3)
efticiencies, but many effic.encies, is
through (4) merger. (5) You don't want
to merge down to one. (6§) Competition
is vital. We are in favor of competition.
(7) This merger is pro-competitive. We
are not (8) eliminating rail option for any
shipper in the west (€) through this
merger. (10) Every shipper that has a
choice today will (11) have a choice
after this merger, and a better choice.
(12) And I'm not denigrating
competition. I'm (13) in favor of k. We
believe init. We think and (14) believe
we're promoting it through this
transacticn.
(15) CHAIRPERSON MORGAN: But
there are (16) opponents 10 this merger
that are supporting (17) divestiture and
indicate that divestiture would not (18)
unde.cut the principal benefits of this
merger. Would (19) you care to
comment on that?
(20) MR. ROACH: I'd love to comment
onthat. (21) They are dead wrong.
Divestiture will gut the (22) benefits of
this merger. All the divestiture
Page 46
(1) proposals that are on the table will
gut the benetits (2) of this merger. Now

why -

(3) CHAIRFERSON MORGAN: And
why is that?

(4) MR.RCACH: -isthat? Whyis
that? (5} First of all divestiture will
wipe-out single-line (6) service for
hundreds of thousands of customers,
(7) hundreds of thousands of
shipments per year. (8) What you're
doing is you're re-Balkanizing (9) the
railroads. Instead of consclidating
them and (10) achieving singie-'ine
service increases, you are (11)
eliminating single-line service. (12) You
are taking all those coal shippers in (13)
Utah and Cclorado for example the
MALs divestiture (14) proposal, who
today - even today, before this merger,
(15) have single-line rouies over the SP
out of those (16) states and into the
midwestern gateways, the west (17)
ccast, the south-central United States.
(18) And you're eliminating those
single-ne (18) routes. fou're saying,
wel! now we're going to take (20) this
‘ine, the Rio Grande Line, and against
your will, (21) involuntarily - bacause all
the Utah coa! producers (22) oppose
divestiture.
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(1) We're going to take that and we're
going (2) to force the Applicants to sell
itto a fellow named (3) Dennis
Washington who would like to make a
lot of (4) money out of this transaction
and run his cwn (5) railroad. (6) At that
point, those coal shippers have (7) two
line rail routes instead of single-line.
And (8) furthermore, they've got routes
that are must more (9) circuitous and
much less efficieni than the routes (10)
that they'll have with this merger. (11)
We're going to create a new coal route
(12) straight out of Utah and Colorado
across Kansas on (13) what UP called
the KP line, which will be upgraded, (14)
that saves hundreds of miles of
mountaincus circuity (15) that the SP
has to do now across either the
Tennessee (1€) Pass or down from
Denver to Pueblo and back across (17)
Kansas. (18) Mr. Washington's
proposal would (19) reinstitute all those
bad routes, plus add (20) interchanges
in the middie of the congested Kansas
(21) City terminal. (22) Ard you have the
same thigLnt the wee!
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(1) end. Where we achieve mileage
savings in the central (2) corridor and
the divestiture wipes out those mileage
(3) savings. (4) Now, what about In the
south-central (S) region from Houston
up to Memphis, for exampie, where (6)
some of these parties would like 1o see
divestiture? (7) We have serious
capacity constraints in (8) those

XMAY(T)
markets. One of the big benefits of this
merger (9) is that we will be able to run
the lines from Memphis (10) down to
Houston and various other lines in
Texas on (11) what's called a directional
basis. (12) UP has a single-line,
single-track line. (13) SP has a
single-track line. Today, they're bott:
(14) operated in both directions, which
yields a ot of (15) interference, train
meets. It can be done. It's dene (16) all
the time. Dispatchers put trains in
sidings, but (17) it limits your capacity
sharply when you have to run (18)a
single-track line in both directions. (19)
With the merger, we can take one of
those (20) routes and make it the
northbound route, and one of (21) them
to make it the southbound route. (22)
We have two large, excellent,
Page 49
(1) classification yards: one in Pine
Bluff and cne in (2) Little Rock. Today,
they're used by UP for both riorth (3)
and southbound traffic, which
complicates and lowers (4) the capacity
of the yard. (5) And the same thing with
EP. Under our (6) plan, the yard would
be specialized for blocking in (7) one
direction, tremendously increasing its
capacity. (8) Now, you force us to
divest one of those (9) lines, we're back
with the inefficient operation. (10) We're
back having to spend a lot of capital to
add (11) capacity. Wa no longer can
achieve the tremeridous (12)
improvements in blocking that this
merger will bring {13) about. /.4) Now
"blocking* sounds sort of, yc u know,
(15) technical and unexciting. But
blocking 's really one (16) of the parts of
efficient railroading and switching. (17)
You don't want to switch a car any more
(18) times that you have to. It adds
tremendously to (19) delay,
tremendously to cost. (20) What you
want to do is to pre-block as (21) early
in the chipment as possible for as far
down the (22) road as you can
pre-block. You want to pre-block in
Page 50

(1) Houston to take it al the way to New
York City or (2) Albany and so forth. (3)
We can do that with this merger
because we (4) consolidate volumes
while preserving competition for (5)
every shipper that has it now and
retaining enough (6) traffic for BN/Santa
Fe to be fully competitive. (7) But if you
force the divestiture, you're (8) handing
over a large chunk of the traffic that his
(9) exclusively served. it's not
competitive traffic. (10) VWhat these
divestiture people want is to (11) take
over non-competitive tratfic.

(12) CHAIRPERSON MORGAN: But

NEAL R. GROSS & CO,, INC.
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size.

(6) MR.ROACH: Absolutely. And
that's why we (7) have a five-year
implementation period.

(8) VICE CHAIRPERSON SIMMONS:
And we'll be (9) looking at you every
year.

(10) MR. RCACH Not - well, that's the
(11) oversight and that's fine. Butl'm
referring to the (12) iImplementation
period in the operating plan, and (13)
that's five year. which is unusual, It's
(14) traditionally three years. (15) We
concluded we need five. WE need five
(16) partly to just understand everything
fully out there, (17) and partof itto
achieve the capital investments (18)
which are tremendous and very
extensive to upgrade the (19) Southern
Pacific system and get the potential out
of (20) those routes that's sitting there
unachieved for the (21) United States
and international economy,

(22) CHAIRPERSON MORGAN: And
let me stop you
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(1) there on oversight because there's a
lotin the record (2) about oversight
being meaningless and
window-dressing (3) and so forth. (4) Is
there a way to make that kind of (5)
oversight provision have more meaning
to it, it that (6) indeed is a concern, |
know it's in the CMA (7) agreement,
(8) MR.POACH: Well, I've gotto tell
you (9) that Union Pacific views the
oversight process as (10) tremendously
meaningful, indeed daunting if you like,
(11) because really what it says is we
may end up having (12) five more of
those proceedings where all my friends
in (13) the rail bar and Washington are
having at us. (14) !If we don't deliver for
the shippers, if (15) BN/Santa Fe
doesn't daliver, we're going to have (16)
another proceeding. You're going to
hear about it. (17) The shippers will
come to you with complaints. (18) Now,
you may be asking how do you need to
(19) design the process to obtain
intormation and how much (20) should
you reach out? And that's important,
(21) Although again, my first response
1s | don't think (22) you're going to have
to try very hard. | think they 3
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(1) will come to you if they have
concerns. (2) But secondly, | think it's
fairly (3) straight-forward what you can
do. You can direct (4) inquiries to
UP/SP with respect to rates and
service. (5) You can inquire of BN/Santa
Fe. Youcan (6) inquire of the key
shippers that have been parties in (7)
this case. (8) And you will have
unrestricted power to (9) irnmpose

|

|

additional conditions if apprepriate.
That is (10) not the case under the
statute normally. There hasto (11) bea
showing of new evidence or material
error ar (12) significant change in
circumstances. (13) So, thisis a
significant provision and a (14)
significant proposal by the Applicants.
That would (15) include givestiture. (16)
We think divestiture is a horrendous
idea. (17) We vigorously oppose it. But
there's no reason that (18) in a year or
two or three, if you conclude that it is
(19) appropriate, you can't require t,
(20) This isn't like a lot of anti-trust (21)
lawyers would normally say you can't
unscramble the (22) omelette. You
can't order divestiture. These rail

XMAX(9)
lines, then would it not be (11) your
responsibility fiduciary-wise to your (12)
stockholders to sell to Conrail if that
were the case, (13) if you ever gotto
that point?

(14) MR. ROACH: Well, it's a
complicated (15) question in this sense:
nobody has explained what the (16)
process for divestiture would be. Part
of the fault (17) there lies with Conrail
and KCS because they (18) consciously
chose not te file an application for this.
(19) Instead they want to delay the case,
SO (20) they said let's have a second
round of proceedings. (21) If you
followed tradition and left it to (22) ihe
Applicants to select the party to whom
they would
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(1) lines are very discreet and distinct.
(2) Locomotives are discreet and
distinct. (3) And if two years from now
you conclude that you want (4) to order
the SP line from Houston to Memphis
and an (5) appropriate number of
locomotives, et cetera, to be (6)
divested, there's no reason you can't
do that.
(77 COMMISSIONER OWEN: Mr.
Roach, along that (8) line, then why did
Mr. Davidson be quoted in The (9)
Washington Post recently about the
divestiture and (10) then exactly what
lines might you be talking about?
{(11) MR. ROACH: Commissioner
Owen, | have (12) notebook where |'ve
collected all the false reports (13) during
this case. | snould say, a set of
notebooks.
(14) COMMISSIONER OWEN
few of those.
(15) MR. ROACH: | don't know the
exact (16) quotation you're referring to,
but the position of the (17) Applicants
and what, to my knowledge, Mr.
Davidson has (18) said to anyone who
has asked, is that we vigarously (19)
oppose divestiture. We hava serious
questions about (20) whether we could
go forward with this transaction if (21)
the divestiture proposals that have
been put on the (22) table by Conrail or
KCS or MAL were granted.
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(1) Now, you now, if you were to crder
to us (2) to divest five miles somewhere,
we'd have a fiduciary (3) duty to our
shareholders to think about whether we
go (4) forward with the transaction. And
I'm sure we would (5) go forward.
() COMMISSIONER OWEN: Along
that line, it's (7) also been stated that
Conrail might be the last one to (8)
dispose of their property too or divest
t00. (9) If that were the case and they
did equal (10) service on those other

| have a
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(1) sell, within their business
judgement, with the Board (2) retaining
authority to review that and decide
whether (3) it passed muster, then UP
would have to look - (4) assuming we
went down this road at all, we might (5)
conciude immediately that it just
dresn't - the (6) numbers don't add up.
17) We would have to look at the
economic (8) value of various
alternatives. And part of that is (9) how
much someone offers you. And parn of
itis how (10) much traffic he is going to
take away if he buys the (11) line. (12)
Now again, | don't think anybody has
said (13) any railroad would be ruled
out. And if they did, you (14) know, we
have problems of understanding
between (15) executives and reporters
all the time and nuance. (16) But Conrail
would cost UP/SP a lot more (17) than
some other players simply because
Conrail (18) exclusively serves the
entire chemica! industry in the (19)
northeast. (20) And if they come down
to Houstgn and serve (21) all the UP
and SP points down there, you know,
our (22) projections would indicate
they're going to take very,
Page 63

(1) very large shares of that business.
(2) Now, | come back to my basic
question (3) which is why in heaven's
name would you do this as a (4)
competitive remedy? (5) These are
shippers that are not losing (6)
competition. All the shippers that have
competition (7) will have it preserved
under the BN/Santa Fe (8) settiement.
And the very point of these divestiture
(9) proposals is for the acquires to get
their hands on (10) the shippers that an
exclusively served. That's what (11)
they want. (12) But those are the
shippers that don't (13) experience any
reduction in competition. There's a (1¢
complete disconnect there. There's ne
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competitive (15) problem. Orto putitin
terms of your law, which is (16)
important to precedence, it's
egregiously over-broad. (17} it's like,
you know, solving a problem (18) with a
nuclear warhead instead of a surgical
strike. (19) And no one has ever
explained the rationale for that, (20) All
you hear from the proponents of
divestiture is (21) trackage rights aren’t
good enough. Let's have (22)
divestiture.

Fage 64
(1) But they never say, "And boy, will we
ever (2) make out like bandits because
these shippers who have (3) no say in
the matter, are going 1o end up being
served (4) by us instead of served by
the railroad that serves (5) them now.
And they're going 1o have worse
service, (6) buttoo bad because they're
not able to vote on this (7) matter.*
(8) CHAIRPERSON MORGAN: Now,
let me stop you (9) right there. Interms
of trackage rights, now one of (10) the
concerns that the opponents have
raised is that (11) the trackage rights
agreement really represents (12)
collusion between UP and BN/Santa
Fe. Can you just (13) respond to that?
(14) MR. ROACH: Yes. Letme
comment on the (15) trackage rights
agreement and also a little bit on (16)
collusion. (17) | heard the Senator say
earlier this (18) morning thatit's a
terrible thing tc let UP choose (19) the
party to whom it's geing to grant rights.
(20) Well, UP didn't want to grant rights
to (21) BN/Santa Fe as a commercial
matter. That's the last (22) thing UP
would have wanted as a commercial
matter.

Page €5
(1) BN/Santa Fe has a comprehensive
western (2) rail network that exceeds
that of any other railroad. (3) And if we
had granted trackage rights to KCS, the
(4) potential tratfic diversion would have
abeen a (5) fraction of what it would
have been with BN/Santa Fe. (6) Why
did we do it? We cidn'tdo it because
(7) of some sweetheart deal or
collusion. We did it (8) because our
shippers all toid us that no one eise (9)
could fit the bill. There just wasn't
anyone else (10) that could fit the bill.
(11) Mr. Davidson talked to Exxon and
the major (12) chemical shippers as we
were in the process of (13) negotiating
to determine - to find someone who
would (14) take these trackage rights.
(15) And he was uniformly told, “l don't
want (16) a KCS. | don'twantanIC. |
want a railroad that (17) can get fhe
where SP and UP can get me, or
preferably (18) even more places.*

Which is exactly what BN/Santa Fe (19)
does. (20) | mean, the magic of this
solution is that (21) you're talking here
about shippers that are only (22) served
by UP and SP teday. So, what they
have today

Page 66
(1) is a choice of access to UP points
and SP points and (2) all the major
gateways. (3) With the merger and the
seftiement, they (4) are better off
because first of all, they've got UP (5)
and SP merged and with greater
efficiency, an (6) operating ratio that will
drop iive points, savings of (7) $580
million a year in costs, much more
efficient (8) operations with the
directional running, et cetera, et (9)
cetera. (10) And they've got service by
BN/Santa Fe, (11) which gives them
single-line access to Minot, North (12)
Dakota and all kinds of places that they
can'tgetto (12) now. (14) it's a boon for
these shippers. It's a (15) tremendous
improvement in competition.
(16) CHAIRPERSON MORGAN: The
concern that they (17) have raised is
that because trackage rights is a (18)
littie bit gitferent relationship from an
ownership (19) situation, that somehow
the landlord, which is in this (20) case
UP/SP, has more power over
operations, over (21) traffic, and over a
whole lot of other things as it (22)
relates to real competition. Could you
respond to
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(1) that?
(2) MR.ROACH: Yes. We have
entered into a (3) comprehensive,
written protocol to govern dispatching
(4) ot BN/Santa Fe trains and of UP
trains on BN/Santa Fe (5) lines too.
(6) CHAIRPERSON MORGAN: And
that's on the (7) CMA?
(8 MR.ROACH: Thatis attached to
Mr. King's (9) rebuttal statement. And
yes, it is referenced in the (10) CMA
agreement. The final version of it is
attached to (11) Mr. King's rebuttal
statement. (12) Now, there's a history of
this. As you (13) undoubtedly know,
because it's been brought up by (14)
parties to this case, SP some years
ago, accused UP of (15) discriminating
against its trains. (16) And UP took
tremendous umbrage at that and (17)
there was a huge proceeding on the
subject in the (18) UP/CN&W merger
case, and then off in federal court. (19)
There was massive discovery. And in
the end, what SP (20) concluded was
that there had not been discrimination.
(21) And SP paid the rent that they
owed, $60 (22) million, ali before this
merger was in anybody's mind.
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(1) it wasn't - it had nothing to do with
trying to bury (2) an issue. (3) It was a
full-scale inquiry and an (4) enlightened
resciution. Now, were there delays to
SP (5) trains? Yes, there were delays to
SP trains, and (6) that's why it was a
hard problem. (7) But the reason was,
as it turned out when (8) the operating
people got together and studied
specific (9) incidents, studied the
overall situation, it was a (10)
communications problem more than
anything 2ise. (v1) SP has primitive
systems. They could not (12) and did
nottell UP when a train was going to be
(13) arriving or what priority it was
supposed to have. (14) The train crew
would end up sitting on a (15) siding
and they would think they were being
(16) discriminated against. (17) But the
problem was that SP wasn't telling (18)
UP, and UP wasn't doing enough to
ask. And what we (19) did was we
agreed on procedures that would
ensure (20) communications. (21) Now
that we have technological advances,
(22) we can do a lot of this in real time.
WE can have
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(1) computers on the trains and have a
dispatching center (2) tied in directly. (3)
And we took the base of those (4)
understandings and built on them with
BN/Santa Fe for () this case. And we
added other features such that the (6)
BN/Santa Fe manager will be physically
in the Harriman (7) Dispatching Center
in Omaha to see how the BN/Santa Fe
(8) trains are dispatched. (9) He's not
going to see any commercially (10)
sensitive inforination or rates or
anything like that. (11) But he's going to
see his train arrive. He's going to (12)
know it's priority.and he's going to be
able to (13) confirm that it's
appropriately dispatched. (14) Thare
are sanctions in the agreement, (15)
There's reporting. There's monitoring,
2t cetera. (16) Now, the last thing I'!l say
because it's (17) something that any rail
operating person would say, so 18) |
had better say it, is that UP. SP and
BN/Santa Fe (19) are not going to
wrongfully hammer each other's trains
(20) because they're dependent on the
other just 2sk much (21) as the othet is
depende: *on them. (22) And that isn't
fo say to ! iere's going to
Page 70

(1) be collusion or anything bad. Butit
does say that - (2) you know,
somebody saiJ these rights are (3)
unprecedented. They're not
unprecedented at all. (4) All the
railroads in the west and the east (5)
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come forward, and we’ll study it, .alk about it
And, if we‘ve made a mistake, we'll consider that
as well.

i Now, Mont Belvieu is one of the points
that you are granting access tO BN/Santa Fe; am I
correct?

A, Correct.

Q. and Mont Belvieu, does it have a spur
1.ne or industrial line to both carriers?

A. Mont Belvieu is a situation where we
looked additionally -- and maybe I should have
menticned this in my overall description of our
approach, but where not only is there
two-railroad service to a shipper but is there
likely be to be two-railroad service to a shipper
in the near future.

and so a decision was mad~ tha* our
build-in Lo Mont Belvieu, UP building its track
in to jointly serve those heretofore exclusively
sP shippers, was so far downstream, that we had
been negotiating with the shippers in good faith,
we had progressed an ICC application, we had done
track designs, we had talked about environmental
problems and had serious ongoing discussions with
the shippers, the feeling was let's take the
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conservative approach and also include Eldon and
Mont Belvieu as two-to-one points, even thcugh
today, you know, they are not precisely
two-to-one points.

Q. Are there any other situations like
Mont Belvieu where UP was proposing to build a
line in to a customer served by SP?

A. Well, along with thinking about the
Mont Belvieu situation, we looked for any and all
other situations, because, if we had found one,
then we would have treated it the same way, 1if
the facts were the same. But we didn‘t. We
couldn’t find any other situation that was even
remotely close to the Mont Belvieu situaticn.

s And what was the length of the track
approximately involved in the Mont Belvieu
circumstance?

A. Frankly I’'m not sure. We didn’t use
length of track as a criteria. IL's not
particularly long, I think it’s less than ten
miles.

Q. Is it eight miles?

A. I could find out the exact miles for
you, but I don’t know t“hem.

Q. Would you.
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guestion.

THE WITNESS: Our analysis here was in
response to Dr. Pittman’s assertion that there
would be some competitive impact on the moving of
all frac sand from the upper Midwest to this BEA,
this big BEA in south Texas. Believe me, it’s
big, it would take all day to drive across it.

And that was the purpose of this work,
tc respond to that and to point out the factors,
ycu know, involved in these movements, as to why
the UP/Katry merger would not have a negative
impact on competition.

BY MR. MOLM:

g, When you evaluated the markets in this
proceeding and which you identified them as
trwo-to-one, we have discussed some of the
factors, did we discuss all intermcdal movements
where the shipper may use truck transload to
another carrier?

i I did not get to that. And maybe that
was an omission on my part and I apologize. When
we finished -- all right. We looked at the
two-to-one points, then we looked at the
two-to-one corridors. Anpd then the next step toO
sort of complete the comprehensive lLook would
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involve transloading and source competition.

As fer as transloading, we first made
sure that we understood that the BN/Santa Fe
settlement allows BN/Santa Fe to have bulk
transloading facilities, transloading facilities,
at each of the two-to-one points, at Salt Lake
City or San Antonio, wherever.

Then we looked at the coverage of that
network including all of BN/Santa Fe's existing
coverage against the current SP map and any
transloading opportunities and found that there
weren’t any gaps, where a shipper today that
coculd say truck to SP and transload, even though
he is exclusively served on SP, where he would
lose that, h >uld be able to truck generally to
the same point and do it on BN/Santa Fe but, of
course, have the benefit of a much better
railroad to work with as far as getting to a
broader array of markets and being able to
provide good service.

o ik So you’'re sa2ying that a shipper, even
though he might not truck transload today in
order to access SP, if he coula have, you would
have counted that as a two-to-one?

A. Well, I mean our review indicates that
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the two -- I wouldn’t state it the way you've
stated it. Okay. You’ve got all the two-to-one
points that are there, you’ve got the existing
BN/Santa Fe network. We could no" identify any
existing customers nor the likelinood of any
significant customers that would be disadvantaged
from a truck transload standpoint versus where
they are today, by trucking in to the BN/Santa Fe
point as opposed to trucking to an SP point
today. We looked at the numerous existing
transloads and we also scoured the map by sort of
plotting semicircles over them and couldn’t find
a place where even a future shipper would Dbe
disadvantaged.

Q. Am I correct in understanding then
rhat, so long as the shipper was not
disadvantaged, he could reach BN/Santa Fe as well
as he could have reached SP?

Yeah, or maybe UP in a situation.
In a reverse?
Yeah, UP or SP.

Q. Would you go to page 42 of your
testimony. I want to recall this correctly. but
earlier we were discussing a movement in a
corridor where you stated BN and Santa Fe had
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la
ike to have marked as an exhibit a list which 2
repared and is so marked at the bcttom.
(Peterson Exhibit No. 1 was
marked for identification.)

BY MR. STONE:

Q Now, for the record, I will say that
this list is a list -- and let me just distribute
ccpies to the others, ard first to your counsel,
Mr. Peterson.

This is a list that was prepared for my
client and it, to my understanding, is derivead
from both publicly available sources of stations
and SPLCs and to some extent perhaps confirmed by
-he UP and SP traffic tapes in this proceeding.
Could I just ask you to go aown the list here,
and let me say further, because I perhaps aian’ k.
we believe that these are 2-to-1 points, that is,
these SPLCs are served by both the UP and the SP
and no other railroad currently.

Could you go dcwn the list and tell me
whether you’ve considered these points and made
any determination about whether they are or
should be 2-to-1 points?

A. Okay. First, let me indicate our
process for identifying 2-to-1 points and I think
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that will help the explanation as we 3o al
we looked first for all cf these six-digic
where both UP and SP were present and then
present with no other railroad. §So you're
correct, this is a good jumping off point to the
analysis. This is the first of many steps
reguired to identify customers that are actually
2-to-1 customers. Could take -- well, Woodland,
California is a good example. I could take
several others.

we would look at Wecodland, California,
thwat SPLC would show both UP and SP. Actually,
ir would show now prokably an SP shortline
serving Woodland and a spinoff from SP. And then
we would embark on the real essence of our study
and that is to determine competitively served
customers. And those customers could ke served
in a number of ways. They could be served by
TOFC/COFC service and would determine that
Woodland is near ramps of UP and SP and Santa Fe
so it’'s not 2-to-1 in that ‘regard.

For automotive traffic, auto ramps
could be located at nearby points and cover a
town of this size. And then you turn toO the car
load traffic. And I think, as we discussed
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yesterday, car load business can pe served to
reciprocal switching, it can be served through a
joint facility agreement OT, in £RcE, it can be 2
case where an industry has direct industry spurs
from both carriers.

The situation at Wocodland is that there
is no physical track connection between up,
again, it’'s a UP shortline, which is another
reason this wouldn‘t be a 2-to-1 point because
that shortline will be able to connect CO
BN/Santa Fe at west Sacramento fcllowing che
settlement.

Q. You referred to a UP shortline and
previously you referred to an SP shortline.

A. Right.

Q. Did you mean UP shortline?

A. Yes. 'ocodland is actually on the north
California railroad, which is an SP shortline,
and the Yolo shortline, which is a UP spinoff.
But Yolo I believe will be free to inierchange
with BN/Santa Fe at west Sacramento, California
after the settlement.

But leaving those factors aside, there
is no physical track connection at Woodland.
There is a highway -between them. In sagt, &
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quick store has been built between our ¢ ack and
the SP’s and along with some other things, would
make it impossible to build a track connection,
so that none of the industries have the benefit
of reciprocal switching because there 1s no
interchange there.

We then
agreements to see if perhaps some industries were
covered by an agreement where SP would switch our
cars and deliver them to us at some point but no
such agreement exists and there are no industries
that have direct spurs from both UP and SP. So
there are no 2-to-1 customers at Woodland. I
believe the similar explanation would apply to
most of these points.

Mcst of these are -- many of these ars
points where there is no rail teaffic. 2'm
l1ocking at the second to the last City of
Industry, California is a place where there is a
lot of rail traffic. Again, there is no physical
track connection between UP and SP, no
interchange takes place, no jointly served
industries of any kind.

Texarkana, I believe that’'s an error.
KCS serves Texarkana. I would be glad to take
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answer you gave a moment ago re arding this
Zxhibit 1, you said that in most cases, there ar
not any industries that are served by both UP and
SP. And again, that somehow sounds like a
gqualification to your general rule that whether
or not there is actually traffic moving by both
UP and SP, that points were considered 2-to-1 SO
long as there was at least the possibility of
service by oth UP and SP and no other carriers.
Was your statement intended to be some
qualification to that general rule?

2. Well, my statement was intended toO
describe our process. Our process identified as
a first step, not a final step but a first step,

six-digit SPLCs where we and SP both
Yowever, then, regardless of vaolume, we
identified whether or not there were industries
thz- in fact had service from both railroads.
For example, an industry could have
shipped 100 cars in 1923, maybe it had a -- for
whatever reason, shipped none in '94, still was
recognized as a rail shipper, was in the
switching tariff as being open to Sp and there
was an interchange that was still open to allow
the reciprocal switch to happen, then that
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Q. why is Reno, Nevada accessible to
N‘Sznta Fe for only intermodal and automective
tratfic?

A. In Reno, years ago there was a track
connection that connected the WP, now UP line,
with SP’'s line. And before the interstate was
puilt, the main highway ran through town between
sparks and Reno and this sort of lictle
connecting spur crossed it and it was deemed
~ighly desirable to get rid of that track and
-nat crossing of that busy highway. And so that
has been eliminated and so there is no

-vack connection between UP and SP at

rap’tc there a Reno switching district?
and therefore, no industries that are
industries.
Is there no switching in Reno?
There is no reciprocal switching in
Reno. As I say, years ago there was.

o hAre shippers on the pared track between
Wweso, Nevada and Alazon, Nevada considered two
shippers?

A. Yes.

Q. If a shipper on UP can now truc: his
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conversation with UP account manager Salt Lake.
So again here’s an industry that’s jointly
served, and this is some of the information that
supports that.

Q. Would you go to page 203. This
indicates, does it nok, that this is a listing of
UP/SP two-to-one points, specifically in Utah,
Nevada, and Northern California?

A. And Southern California as well.

And Southern California?

A. Correct. I mean this may have been an
early draft or early -- an early list.

Q. Why do you say early list?

A. Well, the reasons are, for example, we
listed Reno, Nevada, here. That was later
determined that, while it was an SPLC served by
both SP and UP, that there actually were no
two-to-one shippers. So Reno was cvpened only to
intermodal and auto traffic.

So I mean this is sort of the first cut
at it, the first level of the identification
process where we identified SPLC numbers for --
well, we identified each locaticn where UP and SP
both served the same SPLC number. That indicated
that the track -- we each had a track there. It

ALDERSON REPORTING COMPANY, INC.

(202)282-2260 (800) FOR DEPO
1111 14th ST., N.W., 4th FLOOR / WASHINGTON, D.C., 20008




1164
didn‘t mean that there were any customers that
were two-to-one served. That would have been the
case say in Reno, Nevada. So this is the first
step.

Q. So some of these points would have been
eliminated in later steps?

A. Yes, or refined in that certainly all
the customers at these points weren’t two-to-one
customers. But, with the exception of Reno, I
think possibly all of these places have at least
one two-to-one customer.

= Can you tell me whether there were any
points added subsequent to this listing?

A. Well, probably were, yeah. Well, again
this is, what, as you say Utah, Nevada, and
Northern California, and then Southern
California. We would need to compare this to the
listing in the agreement and perhaps we could
find -- is there a date on this? September 29.
Yeah, September 29 would be after the agreement.
And it's probably pretty close. There may be
some points in the omnibus section.

Q. Just to compare the agreement to this.

A. Yes.

Let’s move on then.
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333
trying to identify competitive solutions was to
eliminate two-to-one situations. And my question
is were there any two-to-one customers with
traffic between Houston and El Paso served by
only UP and SP and no other railroad and which
would, therefore, be served only by the surviving
railroad in the event of a merger?

N I don’t know the answer to that.

s And the same guestion as between
Houston and Brownsville?

x. Again I don’'t know the answer to that.
What we have done, as I stated in the application
and my verified statement, is, whanever a
customer was served by the two railroads and only
the two railroads cr a short line that was only
connected to the two railroads, we opened that up
to the competitive alternative. And that was
made clear that’s what we would do in all of the
discussions that we had with the various parties
that were interested in coming in and providing a
competitive alternative.

Q. Did you ever consider quite apart from
what may have been actually extended to Conrail
or KCS a response to the propcsal that would have
excluded from the subject on the table aspects
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Sp, either directly or through reciprocal
switch.

Q. So that would BN/SF have access to a
new customer where service would have been
opened -- where the facility would have been
opened to service by both UP and SP but in this
case also an additional railroad?

A. Are you defining a three-to-two point?

Q. 2 don’t think so. I'm trying to get
some particularity here and perhaps I‘'m nont being
precise. When you define two-to-one points, I
thought you earlier told me that that was a point
at which a customer was served by both UP and SP
and no other railroad; is that right?

A. That is correct.

Q. In the situation described in paragraph
C which relates to geographic limits on access to
new industry, where UP and SP could have provided
service to a newly constructed facility prior to
the merger, does BN/SF have access to that new
facility, whether or not it is only UP and SP
that provided service prior to the merger?

MR. ROACH: Well, I object to the form

of the guestion. We'’'re dropping the context,
we’'re dropping the context. We’'re only talking
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involvement in that particular decision.

Q. Okay. And you‘ve said that you-all’s
working definition of two-to-one point was any
point that, at the time of the merger, was served
by both UP and SP; is that generally correct?

A. It‘s customers that were served by UP,
SP, and no other carrier.

Q. Ycu would agree with me, would you not,
that there could be other definitions of
two-to-one points?

MR. ROACH: Object to the form.

BY MR. LUBEL:

Q. You said someone else could define
two-to-one points differently?

MR. ROACH: Object to the form of the
guestion.

THE WITNESS: I‘'m only familiar with
the definition that we used. And to me that’s
the only definition that makes any sense.

BY MR. LUBEL:

Q Well, have you heard or are you aware
of instances where two-to-one points or the
concept of two-to-one was defined as two
railroads serving a business economic area, a
BEA, and that, if two railroads are serving the
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RESTATED AND AMENDED BNSF SETTLEMENT AGREEMENT

INTRODUCTION
UP and BNSF continue to disagree about four BNSF proposals to make
substantive modifications to the BNSF Settlement Agreement. UP and BNSF addressed these
proposals in separate filings on July 25, 2001. They suggested that interested parties comment
on these issues by ust 17, 2001, so that UP and BNSF could reply to each other and to any
other comments. See BNSF-93 & UP/SP-387. Three parties filed comments - NITL, ACC
(formerly CMA), and Entergy.’ The commenting parties, biased in favor of expanding access to

UP-served facilities, largely echoed BNSF’s arguments.

: CPSB filed comments noting several respects in which the current draft of the BNSF

Settlement Agreement does not conform the prior agreement among CPSB, BNSF, and UP
regarding amendments to the BNSF Settlement Agreement. See CPSB-135, p. 4. As CPSB notes,
UP and BNSF intend to correct these oversights. See id.




DISCUSSION

In each of its proposals, BNSF seeks to add or delete an express term of the BNSF
Settlement Agreement without identifying any failure of the Board’s conditions that would
justify any change.’

First, BNSF wants to adopt a definition 01 “2-to-1 Points” that the Board rejected.
The Board adopted the definition that UP seeks to preserve, and it imposed the new industries,
transload, and build-out cond:tions to address the competitive issues that BNSF and its
supporters describe. Five years of oversight have demonstrated that the Board’s conditions have
effectively preserved competition.

Second, BNSF wants the Board to strike from the BNSF Settlement Agreement
two operating limitations that BNSF accepted and the Board imposed. These liiitations were
carefully crafted to allow BNSF effectively to replace the competition that SP had provided prior
to the UP/SP merger without providing BNSF an unjustified commercial advantage. BNSF and
its supporters fail to show that the restrictions prevent BNSF from providing the competition that
the Board expected.

Third, BNSF wants the Board to give BNSF a new right to purchase or lease
tracks that UP or SP used as “team tracks” before the merger. This right does not appear in the
BNSF Settlement Agreement, and BNSF competes effectively without it.

Finally, BNSF wants the Board 10 allow any shipper on a BNSF trackage rights
line to construct a private “tiansload” facility and obtain BNSF service. BNSF’s proposal

violates the Board’s directior that the transload condition should “not result in direct BNSF

: BNSEF’s proposals thus violate BNSF’s promise in Section 14 of the BNSF Settlement
Agreement that it would not seek any additional conditions on the merger. See UP/SP-22, p.
338.




access to what were UP’s or SP’s exclusively served shippers along the trackage rights lines.”
Decision No. 75,2 S.T.B. 697, 702 (1997). UP proposes that the Board not define the term
“transload facility” but instead resolve disagreements on a case-by-case basis if any arise.

The Board should resolve these four disputes by rejecting BNSF’s request to alter
the BNSF Settlement Agreement and the Board’s conditions. The Board should not impose new

burdens on the UP/SP merger. See Guilford Transportation Industries, Inc. — Control — Boston

& Maine Corp., 5 1.C.C.2d 202, 206 (1988).

A. The Board Should Not Adopt a Rejected Jefinition of “2-to-1 Points”

BNSF wants to expand the definition of “2-to-1 Points” by using six-digit SPLC
codes to identify such points, a proposal the Board rejected in 1996. BNSF argues that the
current definition fails to preserve indirect competition where UP and SP lines were in close
proximity. Specifically, BNSF claims that shippers have lost “build-out and transloading
options” as well as “flexibility . . . in locating new facilities on UP or SP lines.” BNSF-93, p. 4.
NITL and ACC support BNSF’s position.

The Board rejected this proposal during the merger proceeding, choosing instead
to impose three new conditions to preserve indirect competition. The Board adopted the
definition of “2-to-1" points as those locations where at least one shipping facility had pre-
merger rail access to both UP and SP, whether via direct rail service, reciprocal switching, joint
facility or other arrangements, and no other railroad. Rather than defining “2-to-1” points using
SPLC codes, the Board replicated and greatly expanded pre-merger indirect competition by
imposing the new industries, transload, and build-out conditions. The Board thus secured
indirect competition for UP and SP shippers. BNSF and its supporters want to expand shippers’

pre-merger competitive options.




The Board Adopted the Definition of “2-to-1"" Points as Locations Where
at Least One Shipping Facility Was Served By UP and SP and No Other
Railroad

The Board embraced the BNSF Settlement Agreement’s concept that “2-to-1"
points are those locations where at least one shipping facility had pre-merger rail access to both
UP and SP and no other carrier. The Board explicitly stated this understanding: “BNSF’s
trackage rights will permit it to serve only certain specified points, those at which a shipper goes
from two to one directly serving carrier.” Decision No. 44, 1 S.T.B. 233, 372 (1996). The Board
recognized that the applicants had “identified 2-to-1 points as those that can be served directly,
or through reciprocal switching, by UP and SP but by no other Class I railroad.” Id. at 390-91.
It noted that the applicants had “carefully checked actual accessibility” in identifying “2-to-1"
points. Id. at 391 n.127.°

The applicants used this definition consistently throughout the merger
proceedings. The application describes “2-to-1" points as “every location where any shipper is
open today to service by both UP and SP and no other railroad.” UP/SP-230, Narrative at 134.
Applicants’ testimony adhered to this definition. See UP/SP-22, Rebensdorf V.S. at 296 (“The
focus of UP/SP’s efforts was to preserve competition for 2-to-1 customers. To that end, we

identified all geographic points on the combined UP/SP system where both UP and SP and no

! The Board’s post-merger decisions reflect that it understands that “2-to-1"" points are

locations with at least one “2-to-1"" shipping facility — that is, a shipping facility open to rail
service by both UP and SP and no other railroad. See, ¢.g., Ex Parte No. 582 (Sub-No. 1), Major
Rail Consolidation Procedures, Decision served June 11, 2001, p. 18 (describing “2-to-1 points™
as points where there would be a “loss of direct competition” between merging railroads).

NITL argues that the definition of “2-i0-1" points has been the subject of longstanding
conflict. NITL-27, p. 4. NITL apparently refers to issues that UP and BNSF resolved by
adopting their “2-to-1 Point Identification Protocol,” not to corflicts about the basic definition of
“2-to-1”" points. Consistent with the existing definition of “2-to-1” points, BNSF and UP
developed a procedure fer determining whether particular shipper facilities were “2-to-1”
facilities. See UP/SP-386 & BNSF-92, Joint Submission of Restated and Amended BNSF
Settlement Agreement, Ex. E.
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other railroad provided service to one or more customers.”); UP/SP-231, Peterson V.S. at 30
(explaining that City of Industry, California, was not a “2-to-1"" point, even though UP and SP
served that six-digit SPLC, because no “2-to-1" shipping facilitizs were present); Peterson Dep.
at 215-17 (explaining that Woodland, California, was not a “2-to-1"" point even though UP and
SP served that six-digit SPLC, because no “2-to-1" shipping facilities were present).

Exhibit A of the BNSF Settlement Agreement did not alter this di finition by
including Reno as a “2-to-1" point, as BNSF and ACC assert. See BNSF-93, p. 5 n.4; ACC-1, p.
3. They argue that Reno, Nevada’s appearance on Exhibit A disproves that a *“2-to-1" shipper
must be present for a point to be a “2-to-1” point. But Reno was not treated as a *“2-to-1" point:
Unr “er the original Settlement Agreement, BNSF was not allowed (o serve new industries in
F.eno, as it was at “2-to-1"" points. BNSF’s right to serve Reno was limited to “intermodal and
automotive [traffic] only.” See UP/SP-22, p. 341; see also Peterson Dep. at 277 (explaining that
BNSF’s rights at Reno were limited to int:rmodal and automotive traffic); id. at 1163-64
(explaining that Reno was not a “2-to-1” point). As the applicants explained during the merger
proceedings, UP and BNSF agreed to include certain locations on Exhibit A that were not “2-to-
1" points because they determined that BNSF access was required to preserve specifically
identified competitive situations. Reno was included because UP and SP had competing
intermodal ramps in Reno and BNSF expressed an interest in gaining access to that market. See
Peterson Dep. at 73 (explaining that by granting BNSF access to intermodal traftic in Reno, “all
intermodal situations would be covered”).

The fact that the parties listed Reno and several other locations (including
Halsted, Mont Belvieu, and Eldon, Texas) where the merger had a special potential to affect
competition does not indicate that the applicants iniended to use a broad, SPLC-based defi ition

of “2-to-1" points. See, e.g, Peterson Dep. at 80-8! (explaining that the applicants listed Eldon




and Mont Belvieu “even though . . . they are not precisely two-to-one points” because UP had
plans to construct a build-in to shipping facilities in those locations). The Board has recognized
that not all of the points listed in Exhibit A are “2-to-1" points for purposes of the conditions it
imposed. See Decision No. 57, served Nov. 20, 1996, p. 7 (denying LCRA at Halsted “2-to-17
status for purposes of the contract modification condition even though Halsted was listed in
Exhibit A).

BNSF and ACC also claim that the applicants promised to define *“2-to-1” points
broadly in order to address any loss of competition. See BNSF-93, p. 4 n.2; ACC-1, p. 3.
Applicants’ testimony shows, however, that the applicants consistently maiatained that a broad
definition was not necessary. Applicants believed that indirect competition would be preserved
not only through BNSF’s access to *“2-to-1"" points, but also through shippers’ access to BNSF’s
existing rail network. The applicants never departed from the Settlement Agreement’s

definition of “2-to-1" points.’

. As BNSF notes, one of the applicants’ witnesses, Mr. Richard B. Peterson, testified th:t

applicants had used six-digit SPLCs to analyze the merger’s potential competitive effects. See
BNSF-93, pp. 6-7. Mr. Peterson explained, though, that SPLCs were used merely as a tool to
develop the universe of potential “2-to-1" points and to reveal situations in which the merger
might diminish indirect competition, including source competition and competition from
transloads and build-ins. See Petersun Dep. at 75, 86-88; see also id.at 221 (“Our process
identified as a first step, not a final step but a first step, these six-digit SPL.Cs where we and SP
both served.”).

. See, e.g., UP/SP-231, Peterscn V.S. at 30 (discussing City of Industry, California);

Peterson Dep. at 215-17 (discussing Woodland, California); Rebensdorf Dep. at 133 (“whenever
a customer was served by the two railroads and only the two railroads or a short line that only
connected to the two railroads, we opened that up to the competitive alternative™); id. at 187
(Question: “When you define two-to-one points, I thought you earlier told me that that was a
point at which a customer was served by both UP and SP and no other railroad; is that right?”
Answer: “That is correct.”); id. at 643 (Question: “Okay. And you’ve said that you-all’s working
definition of two-to-one point was any point that, at the time of the merger, was served by both
UP and SP; is that generally correct?”” Answer: “It’s the custon:ers that were served by UP, SP
and no other carrier.”).
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NITL agrees that the applicants’ position has always been clear. NITL says that
“it is very clear” that “UP’s position” was “then (as now) focused on ‘actual accessibility’ to
prescribe the limits of curative access by BNSF.” NITL-27,p. 11.

Finally, BNSF also understood qnd accepted the same definition. The original
version of the Settlement Agreement limited BNSF’s access to new industries at “2-to-1" points
to “the territory within which, prior to the merger of UP and SP, a new customer could have
constructed a facility that would have been open to service by both UP and SP, either directly or
through reciprocal switch.” See UP/SP-22, pp. 318-27, §§ 1(c), 4(c), 5(c), 6(d). If “2-to-1"
points were to be defined using six-digit SPLCs, as BNSF riow claims, there would have been no
reason to define BNSF’s right to serve new facilities in terms of reciprocal switching limits.
Accordingly, BNSF is attempting to rewrite the agreement it signed and helped present to the
Board.

The Board Preserved Indirect Competition by Expanding the New
Facilities. Transload, and Build-out Conditions

Instead of using SPLCs to define “2-to-1" points, the Board expanded the new
industries, transload, and build-out provisions of the BNSF Settlement Agreement and the CMA
agreement to protect against the loss of indirect competition. When it imposed these merger
conditions, the Board explicitly rejectec. the definition of “2-to-1"" points that BNSF and its
supporters advocate.

The Board concluded that the original BNSF Scitlement Agreement, even as
modified by the CMA agreement, did not sufficiently preserve indirect competition. See
Decision No. 44, 1 S.T.B. at 372. DOJ, DOT, and others persuaded it that the merger might
diminish indirect competition where ‘JP and SP could have competed for the siting of new

industries or by using transloads or build-outs. See id. The Board thus imposed additional
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conditions specifically to ensure that indirect competition would be preserved. See id. at 393.
The Board preserved indirect competition with its new industries, transload, and build-out
conditions, which vastly expanded the locations at which BNSF would gain access to new
industries, transloads, and build-out opportunities. See id.

The Board rejected proposals to redefine “2-to-1" points using SPLCs because
they were too broad and intrusive:

In essence, the problem with protestants’ 2-to-1 analysis is that

they aggregate traffic that will experience various types of

competitive problems that we think are readily susceptible to

different types of remedies. . . . [T]here are less intrusive ways and

more focused ways of [addressing the loss of indirect competition],

which are adopted here.
id. at 392-93. The Board ~~plained that it would protect indirect competition with targeted

conditions giving BNSF expanded access to new industries, transloads and build-outs:

Rather than redefining 2-to-1 points as those within some arbitrary
proximity to two rail carriers (a BEA or 4-digit SPLC), and thus
treating direct and indirect rail competition as equivalent, as DOJ,
KCS, and others have suggested, we have devised specific
conditions directly addressing . . . the :ompetitive probiems that
have been raised . . . .

Id. at 372 (footnote omitted).”

;1 Although the Board described these conditions as “focused,” they actually create

competition that is far more extensive than UP and SP provided to each other. BNSF gained
access to new shippers on UP and SP lines that are dozens and even hundreds or miles from any
competing rail line. A prime example is BNSF’s access tc American Soda’s new soda ash
facility located along the former DRGW linz at Parachute, Colorado. See UP/SP-384, p. 127.
BNSF also gained the right to serve new transload facilities on UP and SP lines regardless of
whether the facilities were being used to transload to or from points on the other railroad’s lines.
As a result, BNSF gained the right to serve new transloads even if they were being used to
transload to exclusively served points on the same railroad’s lines. See UP/SP-384, pp. 122-23;
see also Decision No. 61, served Nov. 19, 1296, p. 12.




Acknowledging that the Board rejected a SPLC-based definition, BNSF and
NiTL try to distinguish the Board’s conclusion. 3NSF argues that the Board found a foss of
indirect competition under UP’s definition of “2-to-1" points but rejected a SPLC-based remedy
because the problem was “susceptible to different types of remedies.” BNSF-93,p. 5n.3. We
agree, and BNSF answers its own argument. As BNSF itself recognizes, the Board “acted to
preserve exactly the type of indirect competition which . . . would have been lost at 6-digit
SPLCs.” Id. A six-digit SPLC definition of *“2-to-1" points is not required because the Board
found “less intrusive ways and more focused ways” of preserving indirect competition. Decision
No. 44, 1 S.T.B. at 392-93.

NITL similarly argues the Board rejected UP’s “very clear” position that BNSF
access to “2-to-1" points would be sufficient. NITL-27, pp. 11-12. Again, we agree. The
Board’s response, however, was not to expand the definition of “2-to-17 points, but instead to
expand the new industries, transload, and build-out conditions.

NITL also argues that the Board rejected the use of four-digit SPLCs to define *2-
to-1"" points, but not the six-digit SPLCs. NITL-27, p. 12. NITL is mistaken. The Board
rejected all “arbitrary” measures of “proximity.” Decision No. 44, 1 S.T.B. at 372. Moreover,
the Board specifically rejected NITL’s six-digit SPLC proyosal because it “aggregate(d] traffic
that will experience various types of competitive problems that we think are readily susceptible

to different types of remedies.” 1d. at 392.7

: In rejecting NITL’s analysis the Board did not merely reject divestiture as a remedy, as

NITL claims. NITI.-27, p. 12. The Board explained that its new industries, transload, and build-
out conditions maintained indirect competition. See Decision No. 44, 1 S.T.B. at 393.




BNSF Provides Effective Indirect Competition Using the Board’s
Conditions

The Board’s new indvstries, transload, and build-out conditions have effectively
preserved indirect competition. These conditions give BNSF far greater ability to compete
indirectly than a SPLC-based definition of “2-to-1" points. The Board awarded BNSF
competitive opportunities not only at “2-to-1"" points, but also on ever 4,000 miles of lines over
which BNSF received trackage rights.x BNSF may serve all new industries, all new transloads,
and all build-ins and build-outs not only at *“2-to-1"" points but aiso on all the trackage rights
lines. Indeed, BNSF can reach build-ins and build-outs between former SP and UP points
anywhere on the UP system.

BNSF and UP document BNSF’s effective use of the new industries, transload,
and build-out conditions. See UP/SP-384, pp. 93-95, 104-105, 122-127; BNSF-PR-20, pp. 62-
63. BNSF reports that “[t]hrough its marketing and sales campaigns. [it] has identified more
than 500 ‘2-to-1’ shipper facilities, more than 430 customers on ‘2-to-1" shortlines, 17 existing
transload facilities at ‘2-to-1’ points, [and] more than 60 shipper facilities accessed by virtue of
conditions in the [CMA] Agreement.” BNSF-PR-20, p. 5. BNSF further reports that it has
identified and made its service available to more than 20 new facilities and more than 20
transload facilities on the UP/SP lines. Id. at 62-63. BNSF is aggressively using opportunities to
build new lines to serve UP shippers. On August 30, BNSF sought Board authority to construct
a 13-mile build-in to several plastics and chemical customers in the Bayport Industrial District

southeast of Houston. BNSF will use its build-in rights under the Settlement Agreement to

. We discuss one exception — the trackage rights that BNSF received between Elvas and

Stockton, California — below in Section B.2.
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obtain trackage rights between Houston and the build-in connection. See Finance Docket No.

34079, San Jacinto Rail Ltd. — Authority to Construct — & The Burlington Northern & Santa Fe

Ry. — Authority to Operate — Petition for an Exemption From 49 U.S.C. § 10901 — Build-Out to

the Bayport Loop Near Houston, Harris County, Texas, filed Aug. 30, 2001. BNSF also reports

that its “build-in to UCC’s Seadrift plant is currently planned and is being progressed,” and it
expects to serve a build-out from Entergy’s White Bluff Station in Arkansas to a former SP line.
BNSF-PR-20, p. 63. No party complains that it lost a competitive option because of the
definition of *“2-to-1" points.

BNSF contends that shippers lost pre-merger indirect competition provided by a
transload operated by Refrigerated Distribution Specialists (“RDS”) at Tracy, California. The
facility was on SP, and BNSF argues that nearby exclusively served UP shippers lost the
competition that this transload had provided. See BNSF-93, p. 8 n.7. UP is not aware of any
nearby exclusively served UP shippers that used RDS.

More importantly, the Board’s conditions preserved indirect competition in the
Tracy area. BNSF can serve wansloads at Lyoth, California, a “2-to-1" point within iwo miles of
the RDS facility. Moreover, BNSF has its own line along which a transload operation could be
established in Stockton, only 19 miles from Tracy. BNSF asserts that RDS is not unique, but it
does not identify other examples. BNSF-93, p. 8 n.7.

BNSF mistakenly implies that the merger eliminated competition where UP and
SP competed through captive short-lines. 1d. Applicants preserved this type of competition in
identifying “2-to-1" points. In fact, Lyoth was deemed a “2-to-1" point because it was served by

both UP and California Northern Railroad. . ... ptive SP short-line. See also Decision No. 44, |
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S.T.B. at 391 n.127 (recognizing that in defining “2-to-1" points, the applicants added points on
shortline railroads reachable by connections to UP and SP, but no other Class I railroad".”’

B. I'he Board Should Not Revoke Operating Restrictions to Which BNS.F Agreed

BNSF and its supporters want the Board to excise two sets of opera.ing
restrictions from the BNSF Settlement Agr=ement. One limits BNSF’s St. Louis Gateway
trackage rights, and the other restricts BNS"’s trackage rights between Elvas and Stockton,
California. The restrictions were carefully calibrated efforts to resolve competitive concerns
without providing BNSF a purely commercial advantage. BNSF and its supporters argue that it
would be more efficient for BNSF to operate free from these restrictions, but neither BNSF nor
any of its supporters shows that the conditions must be deleted in order to preserve pre-merger
competition.

1. The St. Louis Gateway Restrictions

The Settlement Agreement contains two express restrictions on BNSF’s St. Louis
Gateway trackage rights: (1) BNSF trains may not enter or leave the trackage rights at
intermediate points north of Bald Knob and Fair Oaks, Arkansas (the “entry/exit restriction”);

and (2) BNSF may not use the trackage rights to carry any traffic other than traffic to or from

Texas, Louisiana, and points listed in Exhibit A to the Settlement Agreement (the “geographic

restriction”). BNSF argues the restrictions are inconsistent with the Board’s reaffirmation in

. NITL claims that there is a dispute about whether Woodland, Ca'ifornia, is a “2-to-1"

point. NITL-27, p. 9n.2. UP is unaware of any such dispute. NITL apparently mentions
Woodland because it appeared on a list of SPLCs that both UP and SP served, and appiicants’
witness Peterson was asked why it was not a “2-to-1” point. Mr. Peterson provided a detailed
explanation of why Woodland was not a “2-to-1" point, and his explanation demonstrated both
that applicants’ had a consistent understanding that the definition was not based on SPLCs and
that the merger would not harm indirect competition at Woodland. See Peterson Dep. at 214-17
(explaining that there “are no 2-to-1 customers at Woodland,” and that indirect competition is
not harmed because “Woodland is near [intermodal] ramps of UP and SP and Santa Fe”).
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Decision No. 61 that the new industries and new transioads conditions applied to the St. Louis
Gateway trackage rights, but the Board never suggested that the routing restrictions must be
removed. See Decision No. 61, served Nov. 19, 1996, p. 11. BNSF also argues that the
restrictions prevent it from using the most efficient route for some traffic, but the relevant
question is not whether BNSF has the shortest route, but whether the restrictions prevent it from
replacing the competition provided by SP, and they do not.

a. The BNSF Settlement Agreement Restricts BNSF's Rights
to Use the St. Louis Gateway Trackage Rights

The St. Louis Gateway trackage rights and restrictions stem from the settlement
agreement among the applicants, BNSF, and CMA (now ACC). See UP/SP-219 (submitting the
CMA agreement to the Board). BNSF and ACC do not dispute that they agreed to the
restrictions. Neither contests John Rebensdorf’s testimony that the parties agreed to the
restrictions. See UP/SP-387, Rebensdorf V.S. at 3-4. BNSF acknowledges that the parties
intended to restrict BNSF’s use of the St. Louis Gateway trackage rights. See BNSF-93, p. 18
(“To the extent that UP (and perhaps BNSF) originally intended BNSF’s use of these trackage
rights lines to be restricted, that intent has clearly been overridden by the Board’s decisions.”).
Finally, ACC does not dispute Mr. Rebensdorf’s version of the negotiations — 1t merely adopts
BNSF’s argument that the Beard silently bu* implicitly rejected the restrictions on the St. Louis

Gateway trackage rights. See ACC-1, p. &

" Entergy’s assertion that UP offered no evidence that the parties to the CMA agreement

intended to restrict BNSF's use of the St. Louis Gateway trackage rights is belied by Mr.
Rebensdorf’s testimony. ESI-33,p. 11 & n.9. Mr. Rebensdorf{ testified that UP, BNSF, and
CMA intended to restrict BNSF’s use of the trackage rights. He explained that “{UP] negotiated
these restrictions because BNSF would otherwise have obtained rights to use UP and SP lines
that were not necessary to satisfy the only concern about competition, which was whether BNSF
could compete for St. Louis Gateway traffic.” UP/SP-387, Rebensdorf V.S. at 3. He further
(continued...)
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When one recalls why the applicants agreed to grant BNSF the St. Louis Gateway
trackage rights, it becomes clear why BNSF and CMA agreed to the restrictions. With the
agreed restrictions, BNSF replicates pre-merger competition.

In the original BNSF Settlement Agreement, the applicants preserved competition
in the Houston-Memphis corridor by granting BNSF rights on SP’s line between Houston and
Fair Oaks, and on UP and SP track connecting the Houston-Fair Oaks line to Memphis,

BNSF had its own line to St. Louis and other castern connections. See Map No. 1. CMA
objected that those rights were insufficient for two reasons: first, BNSF would be unable to
operate with the flow of the applicants’ planned directional operations in the Missouri-Texas
corridor, and second, BNSF’s route from Houston to the St. Louis Gateway via Memphis might
be less efficient than SP’s pre-merger route.

In order to gain CMA’s support for the merger, the applicants negotiated an
agreement with BNSF and CMA that resolved both issues. In order to resolve CMA’s concern
about BNSF’s ability to operate with the flow of the applicants’ directional operations, the
applicants granted BNSF rights to use not only the SP lines but also UP’s parallel lines between
Houston and Bald Knob, Arkansas, and between Bald Knob and Fair Oaks, Arkansas. In order
to resolve CMA’s concern about BNSF’s route from Houston to the St. Louis Gateway via

Memphis, the applicants granted BNSF rights to use UP’s line between Bald Knob and Dexter

explained that “(BNSF, CMA, and the applicants] agreed that BNSF could not enter or exit the
trackage rights over the UP and SP lines north of Bald Knob and Fair Oaks on the UP line to
Memphis.” Id. at 4. Mr. Rebensdorf provides the only competent testimony as to the parties’
intent, and his testimony is that the parties agreed to the restrictions. BNSF and ACC do not
disputc his testimony.
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Jet., Missouri, SP’s line between Fair Oaks and Dexter Jct., and the joint UP/SP lines north to
Valley Junction, Ilinois (the St. Louis Gateway). See Map No. 1.

The applicants, BNSF, and CMA alsc agreed to restrict BNSF’s use of these
additional rights so they would address CMA’s concerns without allowing BNSF to gain
additional benefits not necessary to replicate pre-merger competition. UP/SP-387, Rebensdorf
V.S. at 3-5

The St. Louis Gateway trackage rights and restrictions, along with the other
provisions of the CMA agreement, were incorporated in the Second Supplemental Agreement to
the BNSF Settlement Agreement. See UP/SP-266, Ex. A., p. 12, § 5d. The relevant language,
drafted as an amendment to Section 6(c) of the original Settlement Agreement and now
contained in Section 6(d) of the Restated and Amended BNSF Settlement Agreement, provides:

“Except as provided by Section 9(1) of this Agreement, BNSF shall

not have the right to enter or exit at intermediate points on UP’s

and SP’s lines between Memphis and Valley Junction, IL. Traffic

to be handled over the UP and SP lines between Memphis and

Valley Junction, IL is limited to traffic that moves through,

originates in, or terminates in Texas or Louisiana except that traffic

originating or terminating at points listed on Exhibit A under the

caption ‘Points Referred to in Section 6¢’ may also be handled

over these lines.”""

The Entry/Exit Restriction. Section 6(d) expressly states the agreement among the

applicants, BNSF, and CMA that “BNSF shall not have the right to enter or exit at intermediate

" Section 9(1) of the original Settlement Agreement provides: “BNSF shall have the right

to connect for movement in all directions with the trackage rights lines where its present lines
(including existing trackage rights), lines to be purchased under this Agreement, and tlie trackage
rights lines intersect.” UP/SP-22, p. 335. The relevint language in Section 9(1) of the original
Settlement Agreement is now contained in Section 9 m) of the Restated and Amended BNSF
Settlement Agreement. The language has beer siightly modified, but the modification has no
bearing on the present dispute. See UP/SP-398 & BNSF-92, Proposed Restated and Amended
BNSF Settlement Agreement, p. 43.




points on UP’s and SP’s lines between Memphis and Valley Junction, IL.” BNSF and Entergy
argue that the reference to “Section 9(1)”" negates the entry restriction, but they are incorrect.
Their reading would render the restriction in Section (d) meaningiess.

When Section 6(d) is read in the context of the entire Settlement Agreement, the
reference to Section 9(1) simp'y confirms BNSF’s right to establish connections between its own
lines and the trackage rights lines with respect to ail of the trackage rights granted in Section 6

except for the trackage rights over the UP and SP lines between Memphis and Valley Junction

(the St. Louis Galcway).‘2 Any other reading is nonsensical. The first clause would nullify the

second.

BNSF, NITL, and Entergy suggest a different interpretation, but their
interpretation is obviously incorrect because it presupposes that BNSF has rights it lacks under
the Settlement Agreement. It would also render meaningless Section 6(d)’s restrictive language.
BNSF, NITL, and Entergy argue that the net effect of Section 6(d) is to allow BNSF to connect
with its own lines between Memphis and Valley Junction, but not with the lines of any other
carriers between those points. See BNSF-93, p. 16 n.12; NITL-27, p. 16; ESI-33, pp. 5, 9-10.

The flaw in their interpretation is that the Settlement Agreement gives BNSF no right to connect

12

UP believes that the Section 6(d) language could be improved, and it has suggested
striking the reference to Section 9(1). The problem is ‘hat if one reads it without regard to the
context of the BNSF agreement, the statement that BNSF “‘shall not have the right to enter or exit
at intermediate points” on the St. Louis Gateway trackage rights lines might appear to couflict
with the reference to Section 9(1), which provides BNSF with a general “right to connect, for
movement in all directions . . .where its present lines . . . and the trackage rights lines intersect.”
If BNSF or others are concerned that eliminating the reference to Section 9(1) would have some
additional significance, UP would agree to replace, “Except as provided in Section 9(1),” with
“Notwithstanding the provision in Section 9(1),” or some other similar, clarifying language that
would clearly indicate that BNSF retains the right to connect between its present lines and the
trackage rights granted in Section 6 at all locations except points north of Bald Knob and Fair
Ouks.
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with the lines of other railroads unless specifically identified.'’ Thus. under this proposed
reading, the restrictive language in Section 6(d), which UP, BNSF, and CMA agreed to include
in the Settlement Agreement, would have no effect. It would merely prevent BNSF from doing
what it had no right to do in the first place.

The issue does not involve interpreting an ambiguous provision or choosing
among several reasonable meanings.'* Rather, it involves the cardinzl rule of contract
interpretation that one must seck ways to avoid nullifying contract provisions or rendering them
meaningless.'” It also involves the cardinal rule of contract interpretation that more specific
terms, such as the restriction language, are given greater weight than more general language,
such as the reference to Section 9(1).'

BNSF appears to recognize this flaw in its argument, because it says that it “does
not rest its argument . . . solely on the presence” of the reference to Section 9(1). BNSF-93, p. 16
n.12. In fact, BNSF never asserts that the reference to Section 9(1) was intended to moot the

restrictive language in Section 6(d). BNSF relies instead on Decision No. 61, which we address

below.

. Thus, for example, Section 6(d) expressly grants BNSF the right to interchange with

cert: in specifically identified carriers at designated locations.

. Even if the provision weie truly ambiguous, the Board would be required to “ground [its

interpretation] in the . . . contemporaneous understanding of the parties.” United States v.
Western Electric Co., 12 F.3d 225, 230 (D.C. Cir. 1993). Mr. Rebensdorf provides undisputed
evidence that the parties intended to restrict BNSF’s use of the St. Louis Gateway trackage
rights. See note 10, supra.

15

See, ¢.g., Restatement (Second) of Contracts § 203(a) (“an interpretation which gives a
reasonable, lawful, and effective meaning to all the terms is preferred to an interpretation which
leaves a part unreasonable, unlawful, or of no effect”); see also id. § 202(2) (“A writing is
interpreted as a whole . . .."”).

" See, e.g. id. § 203(c) (“specific terms and exact terms are given greater weight than

general language™).
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Entergy argues half-heartedly that a different interpretation would leave the
Section 6(d)’s restrictive language in place. It argues that the restriction precludes BNSF from
connecting with the lines of other carriers between Memphis and Vallcy Junction even if it later
acquired ownership of or operating rights over those lines. ESI-33, p. 5 & n.5. Again, however,
Entergy ignores the Settlement Agreement’s other provisions that make its interpretation
nonsensical. BNSF has no right to conrect with newly acquired routes even .a the absence of
Section 6(d)’s restrictive language, since Section 9(1) allows BNSF to connect only with its
“present lines.” Entergy’s reading would thus also render the Section 6(d) restrictive language
meaningless.

The Geographic Restriction. Section 6(d) provides: “Traffic to be handled over

the UP and SF lines between Memphis and Valley Junction, IL is limited to traffic that moves
through, originates in, or terminates in Texas or Louisiana except that traffic originating or
terminating at points listed on Exhibit A under the caption ‘Points Referred to in Section 6¢” may
also be handled over these lines.” This provision prevents BNSF from using UP’s lines to
handle traffic that BNSF routed over its own Memphis-St. Louis line before the merger,
principally traffic from BNSF’s line into the Southeastern U.S. Neither BNSF nor its supporters
suggest any reason why the Board would want to eliminate this restriction from the Settlement
Agreement. Moreover, the reason for this restriction was understood by all involved: BNSF was
granted the St. Louis Gateway rights to allow it to handle traffic from regions where it gained
access as a result of the Settlerient Agreement, not traffic that was already moving on its own
lines from locations such as Alabama, Mississippi, and Florida that it served prior to the merger.

UP/SP-387, Rebensdorf V.S. at 3. The UP/SP merger did not affect this traffic.
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The Board’s Decision No. 61 Provides No Basis Jor Striking
the S.. Louis Gateway Restrictions

BNSF’s main argument, that the Board implicitly struck down all restrictions on
BNSF’s use of the trackage rights lines in Decision No. 61 does not accurately reflect that
decision. The Board did not strike down any restrictions in Decision No. 61. It merely declined
to reconsider its decision to expand the CMA agreement’s new industries and new transload
conditions to all of the UP lines cver which BNSF received trackage rights. See Decision No.
61, p. 10; Decision No. 44, 1 S.T.B. at 393. The Board explained this would help BNSF achieve
sufficient density on the trackage rights lines “to compete efficiently for the 2-to-1 traffic opened
up to it by the BNSF agreement.” Decision No. 61, p. 10.

BNSF argues that removing the St. Louis Gateway restrictions would increase
density on the trackage rights lines and thus further the Board’s purpose of ensuring that BNSF’s
operations are viable. See BNSF-93, pp. 16-18."7 BNSF’s operations are demonstrably viable.
Moreover, BNSF’s argument proves too much.

The Settlement Agreement contains many provisions that lim‘t BNSF’s rights and
its traffic density. The most obvious is the provision that confines BNSF to serving *2-to-1"
shipper facilities. Yet the Board has repeatedly rejected arguments that BNSF must be able to
duplicate SP’s pre-merger shipper access in order to replicate the competition that SP provided.
See, e.g., Oversight Decision No. 10, 2 S.T.B. 703, 708 (1997); Houston/Gulf Oversight
Decision No. 10, served Dec. 21, 1998, pp. 15-17. As another example, the Settlement

Agreement restricts BNSF’s access to the traffic of shippers open to UP, SP. and KCS at

4 ACC merely echoes BNSF’s argument. ACC-1, p. 6. Neither NITL nor Entergy adopts
BNSF’s argument based on Decision No. 61.
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Texarkana and Shreveport. BNSF and its supporters do not argue that the Board should strike
this restriction, even though it appears in the same paragraph as the St. Louis Gateway
restriction.

The Board carefully scrutinized the BNSF Settlement Agreement and CMA
agreement and modified only those provisions that it found problematic. For example, the Board
required the applicants to remove a geographic restriction relating to BNSF service to Lake
Charies-area shippers zud also what it described as a “phantom haulage charge.” See Decision
No. 44, 1 S.T.B. at 429. The Board did not require the applicants to eliminate the St. Louis
Gateway restrictions, and there is no reason to assume that it intended to remove them by
implication.

In fact, when it approved the UP/SP merger, the Board rejected arguments that
additional steps should be taken to increase BNSF’s trackage rights density. The Board
concluded that, “[g]iven all of the protections set forth in the BNSF agreement (particularly the
terms of the CMA agreement) and the additional conditions we are imposing, we believe that
BNSF will be able to compete efficiently.” Id. at 404-05; see also id. at 405 (“We corniclude that
ail of these factors taken together should result in BNSF having sufficient traffic to make these
operations run efficiently.”).

In Decision No. 61, the Board did not impose any new conditions or remove any
restrictiors. The Board reaffirmed the conclusion it had reached when it approved the merger:
the BNSF agreement and the CMA agreement, along with the conditions it had already imposed
were sufficient to provide BNSF with the traffic density necessary to compete effectively. See

Decision No. 61, p. 10. BNSF has proved that the Board was right.
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BNSF achieved sufficient traffic density to compete while abiding by the agreed
restrictions. BNSF reports that it is averaging 3,335 loaded units per month in the “Gulf North
Cornidor.” See BNSF-PR-20, Att. 8. BNSF is running three high-priority merchandise trains at
least five days a week and two local trains. See BNSF-PR-20, pp. 46-47. By way of
comparison, NITL had predicted that BNSF would average only 1,302 loaded cars per month
and 0.6 trains per day in this corridor. See NITL-9, Crowley V.S., Tbl. 10. BNSF never claims
that it will be unable to achieve sufficient density unless the restrictions are removed. It told the
Board that it has enough density."®

Finally, removing the St. Louis Gateway restrictions would not affect BNSF’s
ability to achieve sufficient density on the trackage rights lines “to compete efficiently for ‘2-to-
1’ traffic.” Decision No. 61, p. 10. It wouid not give BNSF access to any new shipper location
or any new customers. It would merely provide BNSF an opportunity to move overhead traffic
using UP tracks instead of BNSF tracks.

e The Board Does Not Need to Strike the St. Louis Gateway
Restrictions to Preserve Competition for Entergy’s Traffic

BNSF and Entergy argue that removing the entry/exit restriction would allow
BNSF to compete more efficiently for traffic to shippers, like Entergy, who receive shipments of
PRB coal, because traffic “would most efficiently move over BNSF’s lines from the PRB to

points of connection with the trackage rights lines at Hoxie and Jonesboro, Arkansas.” BNSF-

” BNSF had previously represented to the Board that “we think the densities are sufficient

to permit the building of trains that will meet the customers’ needs.” Decision No. 44, 1 S.T.B.
at 405 (quoting BNSF’s counsel at oral argument).
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93, p. 17; see also ESI-33, p. 8."” BNSF might have a slightly more efficient route if it were
allowed to connect with the trackage rights lines at Hoxie and Jonesboro, but it is an effective
competitive replacement for SP without that extra right.

BNSF is not entitled to the most direct, ideal route in every corridor and for every
shipment. Thus, there ai> ~=any instances in which BNSF’s post-merger route is more circuitous
than SP’s pre-merger routes. Competing railroads rarely have identical routes, yet they compete
effectively. As we pointed out in July, BNSF dominates Chicago-Bay Area intermodal traffic
using a much longer route than UP uses. See UP/SP-387, p. 16.”

The Entergy situation is an example of BNSF’s ability to more than replace the
competition SP provided without precisely replicating SP’s pre-merger route. Using its own
tracks and subject to the agreed restrictions, BNSF is a much more effective competitor than SP
could have been.

First, there is very little circuity in BNSF’s post-merger route as compared to a

pre-merger BNSF-SP joint-line route. With the agreed restrictions, BNSF’s route for loaded

" Neither BNSF nor its supporters claim that the geographic restriction prevents BNSF

from serving as a competitive replacement for SP, which is not surprising, because it only affects
traffic that would have moved on BNSF’s own line along the Mississippi River between
Mempbhis and St. Louis prior to the merger. See UP/SP-387, Rebensdorf V.S. at 3.

- The Board recognized that BNSF’s ability to replace SP’s competition depended on more

than route mileage. The Board considered that SP was “‘essentially a single-track, low-density,
high-cost railroad,” which was ofien unable to capture business even when it could offer a
shorter route because “[t]he level of service . . . offered by SP [was] below that offered by its
competitors, and declining.” Decision No. 44, 1 S.T.B. at 384. The Board also considered that
“SP’s poor financial condition [had] limited its access to capital necessary to renovate its plant
and equipment so as to match the service quality and cost of service of its competitors. Thus,
SP [was] a constrained, not a full competitor, with limited impact on the pricing actions of other
western carriers.” Id. at 390; see also Peterson Dep. at 21-26 (describing the importance of track
speed, track capacity, positioning of terminals, and efficiency of classification yards and related
facilities that handle traffic en route as factors that affect a railroad’s competitiveness in addition
to mileages).




trains from the Powder River Basin to the White Bluff turnout will be 1,447 miles. A BNSF-SP
route for loaded trains to or from the Powder River Basin to the White Bluff turnout would have
been 1,406 miles. Thus, BNSF’s post-merger single-line route, with the St. Louis Gateway
restrictions in place, is merely 41 miles, or 2.9 percent, longer than a pre-merger BNSF-SP
route.”’ This difference has no competitive significance.

Entergy’s calculations exaggerate the circuity of BNSF’s post-merger route and
are incorrect in two respects. Entergy’s comparison entirely ignores the mileage from the PRB
to BNSF’s crossing of the trackage rights lines and thus misleadingly exaggerates a small overall
difference in route length. See ESI-33, p. 14 n.12. An accurate comparison must begin with the
traffic’s point of origin in the PRB, because BNSF competes not on the basis of its route between
Jonesboro and White Bluff, but rather on the basis of its route between the PRB and White Biuff.
Moreover, Entergy wrongly compares BNSF’s theoretical route without the St. Louis Gateway
restrictions to BNSF’s route with the restrictions in place. That comparison is irrelevant as it
does not relate to the impact of the UP/SP merger. The correct comparison is between BNSF’s
routes before and after the merger: (a) BNSF’s route with the restriction in place (BNSF’s

current option), and (b) a joint-line BNSF-SP route (BNSF’s pre-merger option).22

‘” The relevant segments (and miles) for the BNSF-SP route to White Bluff are: PRB
(Reno Jet.)-sonesboro (1,243 miles); Joneboro-Pine Bluff (142 miles); Pine Bluff-White Bluff
turnout (21 miles). Empty trains would return using thc same route. The relevant segments (and
miles) for BNSF’s post-merger route to White Bluff are: PRB (Reno Jct.)-Jonesboro (1,243
miles); Jonesboro-West Memphis-Pine Bluff (183 miles); Pine Bluff-White Bluff turnout (21
miles). Empty trains would likely return via a White-Bluff-Noith Little Rock-Bald Knob-
Presley Jct.-Jonesboro routing (221 miles). BNSF’s round trip for the BNSF-SP route would be
2.812 miles; its round trip for its post-merger route is 2,911 miles, or merely 3.5 percent longer
than a BNSF-SP route.

o The difference is that the pre-merger joint line route could not have taken advantage of

UP’s line between the White Bluff turnout ad a connection with BNSF at Hoxie, which is
(continued...)
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Second, BNSF offers single-line service to Entergy. SP could not provide single-
line service because 1t did not serve the Powder River Basin. BNSF and Entergy argue that,
prior to the UP/SP merger, BNSF could have interchanged the coal traffic with SP at Jonesboro.
There is no evidence, however, that BNSF would have given up the traffic to SP at Jonesboro or
that SP would have agreed to accept such a short haul. Even if they had agreed, it is doubtful
that the joint-line rate would have been as favorable or more favorable to Entergy than BNSF’s
single-line rate.”’ Moreover, BNSF will be moving its trains on lines over which UP has
established directional operations, rather than SP’s single-track line between Jonesboro and
White Bluff. See UP/SP-366, p. 20 (discussing improved train speed and reduced delays from
train meets resulting from directional running); UP/SP-344, pp. 23-36 (describing decreased
transit times resulting from directional running). BNSF’s operations will therefore be more
efficient, even with the restrictions, than SP’s would have been.

BNSF will provide a more-than-sufficient alternative to a pre-merger BNSF-SP
joint line route. BNSF will be able to offer single-line service without negotiating interchange
arrangements or revenue demands with a second carrier. BNSF and Entergy will not be

dependent on SP, a railroad whose “poor financial condition [had] limited its access to capital

shorter than the combination of SP’s line between the White Bluff turnout and Jonesboro and
BNSF’s line from Jonesboro to Hoxie.

o UP agrees with the Board’s statement that “the difference between single-line service and

joint-line service is less important in the coal unit train context,” Decision No. 44, 1 S.T.B. at
472, but there are nonetheless advantages to single-line service. As applicants’ witness Peterson
explained: “Joint-line service is inferior not just because of the mechanics of interchange, the
delays attendant upon negotiations between two companies, and the difficulty of coordinating
two billing and customer service functions, but because separate railroads inevitably and
inescapably have differing priorities often based on sharply differing lengths of haul (the so-
called ‘gateway watershed problem’) which prevent them from agreeing on the best rate and
service offering for the shipper.” See UP/SP-22, Peterson V S. at 42; see also UP/CNW
Decision served Mar. 7, 1995, pp. 66-68.
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necessary to renovate its plant and equipment so as to match the service quality and cost of
service of its competitors.” Decision No. 44, 1 S.T.B. at 390.>* BNSF will take advantage of the
directional operations that UP has established between Houston and Memphis. Finally, BNSF’s
route to White Bluff will be a mere 2.9 percent longer than a BNSF-SP joint-line route and the
round-trip, utihzing directional running, will be merely 3.5 percent longer.

The Board has declined to impose additional conditions simply because some
small amount of circuity exists between pre-merger and post-merger competitive routings. The
Board recognized that the issue is not whether an alternative route is circuitous, but whether the
alternative is “unduly circuitous.” Oversight Decision No. 13, served Dec. 18, 1998, p. 16. In
Oversight Decision No. 13, the Board rejected AL&M’s request for an additional remedial
condition. AL&M, a “3-t0-2" shortline that had been served by UP, SP and KCS, argued that it
should have a direct connection to BNSF in part because KCS’s joint-line routings were
circuitous as compared to the single-line routings of the post-merger UP. In that case, the KCS-
IC route from KCS’s connection with AL&M at Monroe to Memphis was 10 percent more
circuitous than UP’s route, and the KCS-IC ivute from Monroe to Chicago was 7 percent more

circuitous than UP’s route. The Board rejected AL&M s argument.”

- See also UP/SP-384, Gray V.S. at 13 (explaining that for traffic moving from the Gulf

Coast to Midwestern gateways via SP’s Houston-St. Louis Corridor, “SP was late by two days or
more on 60 percent of its shipments”); id. at 34 (noting that SP did not have funds to finance
vital capacity enhancement projects, including “CTC and extended sidings on the ‘Rabbit’ line
northeast of Houston,” between Houston and Memphis); id. at 38 (explaining that “SP’s
investment in track maintenance before the merger was inadequate™).

s By way of comparison, when the Board granted relief to TUE as a result of circuity

concerns and preserved TUE’s pre-merger BN-KCS-SP-BN 1,480 mile joint-line route as a
competitive option, the next best non-UP/SP-dependent route was BNSF’s 1,749 mile single-line
route, which was 18.2 percent more circuitous than BNSF’s pre-merger joint-line route and 15.8
percent more circuitous than UP’s 1,510 mile single-line option. See Decision No. 44, 1 S.T.B.
(continued...)




Iin Entergy’s case, the circuity is much less than AL&M faced. Moreover, BNSF
has competed effectively for Entergy traffic. Entergy reports that it has negotiated the terms of a
rail transportation contract covering BNSF deliveries of PRB coal to White Bluff. See ESI-33, p.
7. Neither BNSF nor Entergy presents any evidence that the benefits of the current contract or
the benefits of future competition will be lost if the St. Louis Gateway restriction remains in
place.”

More important than what BNSF says is what BNSF does not say. BNSF does
not claim that it entered into the contract with Entergy without being aware of the St. Louis
Gateway restriction. It does not claim that it will seek to void the contract if the St. Louis
Gateway restriction remains in place. It does not claim that it will not be competitive for
Entergy’s business if the restriction remains in place. BNSF bid on Entergy’s traffic and won the
business, knowing that it might not succeed in striking the St. Louis Gateway restriction. The
evidence thus shows that BNSF has been able to use the rights it gained in the merger to serve as
an effective competitive replacement for SP.

Like BNSF, Entergy does not claim that BNSF will be unable to provide
competitive service. Entergy says that “BNSF has advised Entergy” that the St. Louis Gateway
restriction will “significantly reduce the benefits afforded Entergy by the BNSF service.” ESI-

33, p. 14. Entergy does not claim that it would not have entered into its contract with BNSF if it

at 471. TUE’s situation was thus a far cry from the 2.9 percent circuity about which Entergy
complains.

- BNSF carefully avoids the relevant test, which is whether its present alternative is as

etficient and effective as its pre-merger alternative. BNSF says only that its traffic “would most
efficiently move over BNSF’s lines from the PRB to points of connection with the trackage
rights lines at Hoxie and Jonesboro, AR™ and that while it has other routes it will not be able “to
compete as effectively against” UP if the St. Louis Gateway restriction remains in place. BNSF-
93, p. 17.
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were aware of the St. Louis Gateway restriction, or that it will seek to void its contract with
BNSF if the restriction remains in place, or that it will not in the future seek to enter into
contracts with BNSF.?’

BNSF and Entergy obviously prefer to obtain a slightly shorter route between the
PRB and White Bluff, but in almost every corridor one railroad would have a more efficient
route if it were allowed unrestricted access over the lines of its competitors. The UP/SP merger,
however, was not a license to restructure the western rail system without regard to competitive
realities. See Decision No. 44, 1 S.T.B. at 418 ("*We are also disinclined to impose conditions
that would broadly restructure the competitive balance among railroads with unpredictable
effects.””). The Board did not require UP to allow BNSF to replicate all of SP’s pre-merger
routes. It required only that BNSF serve as an effective competitive replacement for SP. There
is no indication that BNSF, with a route only 41 miles longer than the theoretical pre-merger
BNSF-SP route, will be unable to provide competitive service to Entergy or to any other shippers
that might conceivably be affected by the St. Louis Gateway restriction. Every indication is that

BNSF has provided and will provide the competition that the Board expected.

. Entergy is incorrect when it argues that UP’s position undermines commitments UP made

in settling a dispute with Entergy. UP stands by its commitment, which involved BNSF’s use of
the Pine Bluff-Little Rock line. The St. Louis Gateway restrictions have riothing to do with
BNSF’s ability to use the Pine Bluff-Little Rock line. UP never promised Entergy that BNSF
would be able to use the Jonesboro and Hoxie connections in providing service to Entergy, and
Entergy does not aiiege that UP made or implied any such promise. See ESI-33,p. 14 & n.11.
UP has thus done nothing to interfere with the benefits that Entergy bargained for.
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2. The Elvas-Stockton Restriction

BNSF argues that the Elvas-Stockton restriction is similar to restrictions that UP
proposed and the Board rejected in Decision No. 61. Once again, BNSF’s reliance on Decision
No. 61 is flawed because the Board did not strike any operating restrictions in that decision.

UP offered BNSF overhead rights on SP’s Elvas-Stockton line to help BNSF
avoid the costs of constructing a new connection at Sacramento between two lines over which it
had already obtained trackage rights: the UP Feather River Route between Weso, Nevada, and
Stockton, California, and the SP Overland Route between Weso, Nevada, and Oakland,
California. See Map No. 2. During the merger proceeding, BNSF decided that it wanted to
operate intermodai trains betweer. the Midwest and Stockton over SP’s Overland Route to
Sacramento and then over UP's Feather River Route to Stockton. This would have required
BNSF trains to transit between the SP and UP routes at Haggin Junction, but there was (and is)
no connection in the southeast quadrant of this junction.

The Settlement Agreement gave BNSF the right to construct a connection at its
own expense, but a joint BNSF-UP inspection showed that a connection would be extremely
expensive. As an accommodation to BNSF, UP gave BNSF trackage rights to run trains on the
SP line from Sacramento (Elvas Tower) to Stockton. This line runs parallel to the UP line over
which BNSF already had trackage rights. UP and BNSF expressly agreed that the Elvas-
Stockton rights would be for overhead traffic only.

UP explained why it granted the additional rights when it submitted the Second
Supplemental Agreement, which reflects UP’s and BNSF’s explicit agreement that BNSF could
not serve new shipper facilities along the Elvas-Stockton line. See UP/SP-266, p. 6; id., Ex. A.

p. 2, § 1(a), (b). Neither any party nor the Board ever objected to this restriction.
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The Elvas-Stockton trackage rights — rights over an SP line granted as an
accommodation to BNSF — are unique and unlike any of the trackage iights lines that the Board
addressed in Decision No. 61. The Elvas-Stockton trackage rights involve SP, not UP lines.
BNSF explicitly agreed to the restriction on these trackage rights. Furthermore, BNSF did not
need the right to serve new industries and new transloads on the Elvas-Stockton line is to
preserve competitive options or to ensure that BNSF has sufficient density to compete.

First, as discussed above, in Decision No. 61, the Board simply confirmed that it
intended to impose the expanded new industries and transloads conditions in Decision No. 44 to
all UP-owned trackage rights lines. It thus rejected UP’s request to reconsider its decision to
apply the conditions to several segments of UP-owned track. Decision No. 61, p. 4.

The Elvas-Stockton line was not a UP-owned track — the subject of Decision No.
61. It was an SP-owned track, and the parties had made it abundantly clear to the Board that
BNSF did not have the right to serve new facilities located on SP’s Elvas-Stockton line. See
UP/SP-266, Ex. A, p. 2, § 1(a) & (b).28 There is no indication in Decision No. 44 or Decision
No. 61 that the Board intended to remove this one restriction, which was apparent on the face of
the BNSF Settlement Agreement, even though, as noted above, the Board scrutinized the
agreement and did not hesitate to strike other restrictions that had been placed on BNSF’s use of
the trackage rights lines. See p. 20, supra.

Second, contrary to BNSF’s arguments, the Elvas-Stockton line is not comparable

to the Placedo-Harlingen line, which the Board addressed in Decision No. 61. See BNSF-93, p.

i The first amendment contained ia the Second Supplemental agreement explicitly

provided that BNSF would obtain access to “any new shipper facility . . . on the SP-lines listed in

Section 1a (except the line between Elvas (Elvas Interlocking) and Stockton).” UP/SP-266, Ex.
A, p. 2, § 1(b) (emphasis added).




14. In Decision No. 61, the Board declined to grant UP’s request to reconsider whether the
Board should have expanded the new industries and new transload conditions to UP’s Placedo-
Harlingen line. UP argued that SP had only overhead rights along that line, and thus could not
have competed for siting of new industries or using new transioads. The Board replied that SP
had its own lines that intersected the Placedo-Harlingen line at its endpoints and in the middle.
Consequently, UP shippers could have sited new industries or new transloads on SP lines that
intersected the Placedo-Harlingen line at both ends and the middle. SP shippers on those lines
could have sited new industries or new transloads on UP’s Placedo-Harlingen line. BNSF was
not granted trackage rights (and thus the right to site new industries or serve new transloads) on
the SP lines in question. Thus, the Board explained, the relief UP sought “would [have]
result[ed] in the elimination of competitive siting options that existed prior to the merger.”
Decision No. 61, p. 11.

The Elvas-Stockton restriction does not similarly eliminate competitive siting
options or new transload options that existed prior to the merger for shippers located on or near
the Elvas-Stockton line. UP shippers have kept their siting alternatives because BNSF has the
right to site new industries and serve new transloads at both ends of the Elvas-Stockton line. SP
shippers’ siting alternatives also are preserved because BNSF has the right to site new industries
and serve new transloads on UP’s line between Sacramento and Stockton, over which BNSF
gained trackage rights.

Third, contrary to BNSF’s arguments, the Elvas-Stockton situation is riot
comparable to the Craig Junction-SP Junction, Texas, situation that the Board addressed in
Decision No. 61. See BNSF-93, p. 14. In Decision No. 61, the Board declined to grant UP’s

request to reconsider expanding the new industries and new transload conditions to a second
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trackage rights line that UP provided BNSF for the purposes of handling CPSB traffic. UP had
argued that the second route was an “alternative” route, and that BNSF could already take
advantage of the new industries and transload condit ‘ons on the line that UP had first provided.
The Board disagreed that the second line was an “alternative” route, concluding that “this
‘alternative’ route is the only route that BNSF and CPSB ever contemplated for this traffic.”
Decision No. 61, p. 11. Moreover, BNSF had never agreed to restrict its rights to use the second
route. See Decision No. 52, served Sept. 10, 1996, pp. 2-5 (noting that UP and CPSB had agreed
on the second route, and reserving judgment on BNSF’s argument that it was entitled to serve
new industries and new ..ansloads on the line).

Upnolding the Elvas-Stockton restriction would not similarly limit BNSF’s rights
on the only route it ever contemplated using or restrict BNSF’s right< without its consent. BNSF
contemplated using the UP route, not the SP route. BNSF-93, p. 13. BNSF also admits that it
agreed to include the restriction in the Settlement Agreement. 7 Vi

Fourth, contrary to BNSF's arguments, removing the restriction on the Elvas-
Stockton line is not need to ensure that BNSF has sufficient density on its trackage rights lines.
As noted above, the Board did not remove the restriction wk _n it affirmed BNSF’s rights under
the CMA agreement to ensure that BNSF would have sufficient density. Moreover, as BNSF

admits, it never contemplated using the Elvas-Stockton line when it entered into the BNSF

20

. BNSF suggests that had applicants not granted the Elvas-Stockton rights, it would have
fought to obtain an alternative to its contemplated Haggin Junction connection, because the costs
of constructing the connection would have been prohibitive. BNSF-93, pp. 13-14. But UP was
not obligated to provide alternative routes unless “the trackage rights granted under this
Agreement [could not] be implemented because of lack of sufficient legal authority to carry out
such grant.” UP/SP-22, p. 331. BNSF does not claim that the parties lacked legal authority to
proceed with its original plans, and thus it had no ability to force the applicants to provide the
additional trackage rights.




Settlement Agreement — and thus neither BNSF nor the Board could have contemplated that
BNSF’s access to new industries or new transloads on that line would provide traffic density to
support its “*2-to-1" operations.

In addition, traffic density along BNSF’s primary trackage rights line — UP’s line
between Sacramento and Stockton — is clearly sufficient for BNSF to maintain efficient
operations. BNSF uses the U? line as part of its 1 5 Corridor route, where it clearly has no traffic
density concerns. BNSF reports that it operates three daily southbound trains, two daily
northbound trains, and twice weekly intermodal trains, and it boasts that it “*has enjoyed strong
growth in taffic volumes™ in the [-5 Corridor. BNSF-PR-20, p. 53.

Finally, it is irrelevant that UP granted BNSF access to two new shipping
facilities on the Elvas-Stockton line.”” UP erred when it informed BNSF that it had access to
those facilitics. UP has acknowledged this error and will not seek to undo it. Under UP’s
proposed draft of the Restated and Amended BNSF Settlement Agreement, BNSF will be
allowed to continue to serve both shippers. These two errors provide no reason to give BNSF
rights it agreed not to seek.

e The Board Should Not Impose a New “Team Tracks” Condition

BNSF acknowledges that it presently has no right to use or acquire SP or UP team
tracks, and thus that its proposal would add a new term to the BNSF Settlement Agreement.

BNSF-93, p. 19. The Board should reject BNSF’s team tracks proposal because it would

" NITL suggests that this error raises questions about “whether UP originally believed that

the trackage rights it granted to BNSF in that corridor were restricted to overhead rights only.”
NITL-27, p. 5. There is no question, however, that the Elvas-Stockton rights granted in the
Second Supplemental Agreement were restricted to overhead traffic. See UP/SP-266, Ex. A, p.
2,§ 1(a) & (b).
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constitute a new condition on the merger and because such a condition is unnecessary and
potentially pernicious. UP already cooperates with BNSF regarding tracks that UP no longer
needs.

BNSF’s proposal is unnecessary because the BNSF Settlement Agreement
effectively addresses any pre-merger UP-SP competition using team tracks. As UP’s John
Rebensdorf explained, BNSF does not need access to UP’s or SP’s former team tracks to
compete because team tracks are inexpensive to construct. UP/SP-287, Rebensdorf V.S. at 9.
Consequently, the BNSF Settlement Agreement simply grants BNSF the right to construct its
own team tracks. See BNSF Settlement Agreement § 9(h}  Similarly, the agreement obligated
BNSF to cons“-uct intermodal and automotive facilities, both much more expensive than team
tracks.

BNSF acknowledges that it gained the right to construct its own team tracks, but
alleges that UP has made it difficult in practice for it to establish its own team tracks. BNSF-93,
p. 19. BNSF cites no specifics, providng only empty allegations. BNSF fails to point to a single
instance in which it was unable to replicate pre-merger competition between UP and SP because
it lacked the rights it now seeks to gain through a new team tracks condition.

BNSF’s proposal is not only unnecessary, it would cause disputes and could harm
UP’s ability to serve its own customers. BNSF asserts that there is “no valid reason for not
requiring UP to offer [BNSF] team tracks that it no longer uses or needs,” BNSF-93, p. 20, but
there are two valid icasons.

First, as Mr. Rebensdorf explained, BNSF’s proposal would result in ongoing
disputes between UP and BNSF over what constitutes a “team track.” Team tracks often are

difficult to identify, because they are used only temporarily as team tracks. UP often uses
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maintenance tracks, yard tracks, and lead tracks to industries as temporary team tracks. UP
keeps no records of these uses, and UP has no recerd of the tracks that it or SP once designated
as team tracks. UP/SP-287, Rebensdorf V.S. at 9-10. 1f BNSF’s proposal were granted, the
Board could be forced to referee disputes based on oral histories and speculation about how
tracks were used in 1996.

Second, as Mr. Rebensdorf also explained, BNSF’s proposal could petentially
require UP to sell tracks that it needs for operating purposes. UP uses tracks interchangeably as
team tracks and for other purposes. UP needs most of the tracks that once were used as team
tracks. UP/SP-287, Rebensdorf V.S, at 9-10. [f BNSF’s proposal means that UP must offer to
sell tracks that were used as team tracks at the time of the merger but that are no longer used as
team tracks today, UP might be forced to sell tracks that it needs to serve its customers.

ACC *shares UP’s view that BNSF’s team track proposal would venture into an
area not specifically addressed by the BNSF or CMA settlement agreements.” ACC-1,p. 7. It
further notes that “for the reasons stated by UP, it would be difficult and intrusive to implement.”
Id. ACC merely asks the Eoard to clarify that UP must work cooperatively with BNSF to enable
BNSF to construct its own team tracks and ancillary facilities. Id."' UP has no objection to this
suggestion.

UP will continue to implement in good faith its agreement to allow BNSF to
construct, or have constructed for it, team tracks and other ancillary facilities along the trackage

rights lines. BNSF Settlement Agreement § 9(h). Moreover, UP has demonstrated throughout

the oversight period that it is often willing to lease or sell unused tracks of any type to BNSF. If

NITL does not comment on this dispute in its filing.
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BNSF were to make UP an offer to buy an unused track at a “2-to-1"" location, UP would
entertain the offer as it has in the past. There is no justification for B..5F’s request that the
Board impose a new condition on the merger that would force UP to sell former team tracks to
BNSF.

D. The Board Should Reject BNSF’s Expansive Definition of “Transload Facilities”

The BNSF Settlement Agreement does not contain a definition of “transload
facilities.” The Board has provided interpretations of this term in specific situations. UP
proposed a definition that it believes is consistent with the Board’s decisions. BNSF’s proposal,
by comparison, would potentially allow e ery shipper on over 4,000 miles of trackage rights
lines to build its own new transload and obtain BNSF service. BNSF’s definition directly
conflicts with the Board’s admonitions that the transload condition should be applied “in a
manner that would not result in direct BNSF access to what were UP’s or SP’s exclusively
served shippers along the trackage rights lines ~ and that “only certain types of transload facilities
(i.e., only ‘legitimate transload operations’) would qualify for the use of this condition.”
Decision No. 75, 2 S.T.B. 697, 699, 702 (1997) (emphasis added).

After reviewing the comments that have been submitted, however, UP has
concluded that the Board’s approach of resolving disputes on a case-by-case basis is preferable,
and neither railroad’s definition should be adopted now. Most new transloads create no conflict
between the railroads, and those that do arise out of unique circumstances. As a result, attempts
to define “transload facilities™ in the abstract are likely to create additional conflicts when
applied to unique facts.

The Board identified the problems associated with adopting a single definition of

“transload facilities” in Oversight Decision No. 10, 2 S.T.B. 703 (1997). The Board explained
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that the determination of whether a new transload facility 1s legitimate or instead amounts to an
“overreach” is “fact-specific; it cannot be made in a vacuum, nor can it be broadly defined.” Id.
at 716. The Board further explained that “each determination will no doubt be unique, given the
expected differences in each shipper’s circumstances.” Id. The Board thus concluded that
“broadly applicable rules” were not warranted. Id.

The Board’s decisions provide sufficient guidance for the parties to follow and
render unnecessary any need for a more specific definition of “transload facilities.” In Decision
No. 61, the Board explained that the transload condition applied only to “legitimate transload
operations” and should not be used to “allow BNSF to operate as if it directly reached all
exclusively served UP/SP shippers on the trackage rights lines.” Decision No. 61, p. 12. The
Board outlined some of the factors to be considered in determining whether a proposed facility
was a “legitimate transload operation.” These factors included whether the opcration necessarily
entailed “the construction of a rail transload facility as that term is used in the industry,” and
whether it entailed “operating costs above and beyond the costs that would be incurred in
providing direct rail service.” 1d.

The Board furt..cr clarified the meaning of “transload facilities” in Decision No.
75, which involved a dispute between BNSF and UP over a specific facility’s status as a new
transload facility. In Decision No. 75, the Board reiterated that its “clearly stated intent in
imposing the new facilities and transload condition was to continue and replicate the indirect
competition that would otherwise be lost as SP is absorbed into UP,” and to do so in a manner
that would not result in direct BNSF access to what were UP’s or SP’s exclusively served

shippers along the trackage rights lines. Decision No. 75, 2 S.T.B. at 699. The Board supplied

an example of its analysis, explaining that the disputed facility was legitimate because it entailed
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“construction and ongoing operational and mainenance costs over and above those that would
be incurred” in providing direct raii service, and t ecause it was not a “‘contrivance to obtain a
competitive option that was not available to the shipper prior to the merger.” Id. at 701.

No single definition of “transload facilities™ can fully capture the considerations
the Board has described in its decisions. BNSF’s definition is too broad and conflicts with the
guidance the Board has provided. A transload whose operator owns the product being
transloaded will oiten be a “contrivance to obtain a competitive option that was not available to
the shipper prior to the merger.” See Decision No. 75,2 S.T.B. at 701. Yet BNSF would
classify every such transload as “legitimate.” UP’s definition is too narrow and perhaps too
broad. UP’s definition would discourage many illegitimate attempts by shippers to build their
own “new transloads” adjacent to their existing shipping facilities simply to gain service by a
second railroad, but it might also discourage some legitimate activity.

The Board has provided the parties with significant guidance, and as a result of
that guidance, there have been few disputes. Where the parties have been unable to agree, the
Board provided a quick resolution. UP thus believes that the Board should decline to adopt
either definition of “transload facilities,” but remain available to resolve disagreements on a
case-by-case basis if any arise.

CONCLUSION

The Board should not allow BNSF to obtain new concessions and add new
burdens to the UP/SP merger five years after consummation, especially in light of BNSF’s
extraordinary success in competing with UP using the conditions imposed by the Board. No

commentator has demonstrated a failure of competition or of the Board’s conditions. The record
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offers no basis for additional or broader conditions. The Board should deny BNSF’s attempts to

make additional changes to the BNSF Settlement Agreement to BNSF’s competitive advantage.
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sizes, the switching at the different terminals
all can contribute to that.

So this analysis was not intended to
look at costs for specific movements, it was a
rvoire general description of competition and
relative costs, though, because the things I
mentioned are really surrogates for relative
costs, not absolute costs, but relative costs,
between the carriers. And we loocked at that
closely in order to do our analysis.

o 28 But your analysis was confined to those
factors you enumerated?

A No.

Q. But you didn’t look at variable cost
analysis. Did you look at elasticity studies?

A. No.

ol How did you ascertain whether one
railroad had an advantage over another railroad
on a particular route?

A. Well, again it’s hard to say that
railroad has, you know, an advantage in all
respects over another carrier. But clearly we
looked at first mileage which is very basic to a
carrier’s competitiveness. And then -- and I
don’'t think I‘1ll repeat them, we looked at all
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those other factors that I meunticned which can
also contribute in varying degrees to a
railroad’'s competitiveness.

For example, if you’'re competing for
high-speed intermodal traffic and there’s a lot
of it betwesn the West Coast and California, then
you need to look at track speeds, the amount of
double track, what potential schedules each
railroad could generate. Those factors are
appropriate there.

1f you’'re locking at moving carload
business, then other factors come into play.
While, in the intermodal area, the strength of
yvour intermodal terminals and their positioning
is important, your network of gathering lines and
access to carload indus. ry becomes more important
as do your switching yards and how efficient they
are and how modern they are and how strategically
located they are. So you really can’t
generalize, but we’ve been doing this a long time
and we know the factors that are important in
identifying carriers’ competitiveness in these
major corridors, especially the Western

corridors.

MR. ROACH: You said between the West
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Coast and California, I think you meant between
the West Coast and Chicago.

THE WITNESS: O, Chicago, 1'm sorry.

BY MR. MOLM:

2. Let’'s stick with intarmodal tratfic for
a moment. What are the primary factors you look
at, the most important? 1Is it mileage again?

A. Well, we look at in the case of
intermodal traffic many things. 1 could refer
you to the statement and we have a section on
intermodal traffic, we deal with intermodal
traffic in these corridors.

We also did an extensive intermodal
traffic diversion study. But certainly mileage
is important, the factors I mentioned a couple
minutes ago, track speed, track capacity,
intermodal terminals at each of the end points,
other train schedules literally, the existing
schedules or potential schedules that you're able
to put together which in some cases depend on
volume but in other cases don’t because of the
way that traffic can swing and the way that
carriers can put on new services.

Q. Well, do you have different factors,
different criteria for carload traffic than yocu
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do for intermodal traffic?

A. Well, many of the factors are the
same. Certainly your route efficiency 1is
important, perhaps the speed limits and those
kinds of things become a little less important,
certainly the existenc2 of intermodal terminals
aren’'t relevant. And then, as I said a couple
minutes ago, we need to look more at the ability
of a carrier to exploit the physical route that
he has by serving industries at each end through
a gathering network and through the terminals,
classification yards and related facilities that
exist en route to handle the business.

Q. Wouldn’t the efficiency of a
classification yard be more important for carload
traffic than it would for intermodal traffic?

A. Yes.

< [ What percentage of Union Pacific
traffic is carload traffic?

A. Well, it‘’s -- carload traffic can have
different definitions. But, when you say
percentage, Vvou can measure the percentage vased
on tonnage, carloads, or revenue. And they come
out a lot different. But I think, as far as our
intermocdal and coal traffis now which go in unit
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trains which would not be considered carload
traffic, we kind of think on UP of the expedited
traffic and the carload traffic and then what'’s
called bulk traffic, bulk traffic being unit
grain trains and unit coal trains primarily.

The intermcdal and cocal I think amount
for probably now over half of our units of
traffic; half are carloads, carload certainly
less than half, I can’t recall the exact
numbers. I can get them easily :Ior you, though,
if vou’'ac lake.

s Do you use different criteria,
different factors for your bulk movements than
you do for your intermodal units?

MR. ROACH: Object to the form of the
gquestion. Factors with respect to what?

MR. MCLM: What criteria does he use.
He enumerated the criteria initially when we
started this line of examination. I'm just
trying to break it down.

MR. ROACH: Besides the relative
competitiveness of routes.

THE WITNESS: Would you repeat the
question, please.

BY MR. MOLM:
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Q. Do you uEilisse oifferent criterss,
different factors when you’'re assessing bulk
movements such as coal and grain in contrast to
intermodal traffic?

A. We use many of the same factors,
mileage is important, and so forth, grades become
sometimes more important, grades because,
whereas, a high-speed intermodal train can be
powered up and still make schedule and still
operate over heavy grades, bulk trains due to
their weight would require a lot more locomotives
or in some case helper locomotives or in scme
cases even to be split into two trains. And so
grades become relatively more important.

Track capacity can be important because
of the way the slow trains conflict -- slow bulk
trains conflict with the high-speed ‘ns. And

that’s as you well know an importa: . penefit of

the -- very important benefit of this merger.

Classification yards have less relevance, but
servicing facilities are very important and, of
course, the route network, to be able to connect
efficiently the mines with the primary
destinations.

Q. Am I correct in understanding that you
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8. Explain it.

. Okay. Our goal was to identify all
two-to-one competitive situations between UP and
SP. We first looked at as you say two-to-one
points. And we thought now how are all the ways
tnat UP and SP compete for shippers’ business at
these two-to-one points.

And we thought, well, one way is Dby
iarermodal service, TOFC, COFC service, so we did
an analysis of that and found that, with new
intermodal service at Salt Lake City and at Reno
and BEN/Santa Fe’s very extensive existing network
of intermocdal terminals, all intermcdal
situations would be covered.

We then did the same for automotive
business and found pretty much the same answer.
With BN/Santa Fe’s ability to put in intermodal
terminals -- intermodal and automective facilities
at any of the two-to-one points but especially
Salt Lake City and Reno, where we and SP both had
them, that would cover the SP/UP territory. And
we made a complete review of this.

Then we said, well, now we have carload
business, your individual carload shippers and
how are they served jointly. And really the
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administrative functions in railroading.

And we’'re a participant in that study
and that was helpful because we had already done
a lot of that work and we put that to good use
and identified all the shippers who are open to
raciprocal switching at each of these terminals
and then got the SP people involved and that made
some good cross-checks and we did that.

But it would have been a mistake to
stop there. As we discussed earlier, joint
facility agreements between railroads allow joint
service. And so a guy on my staff got -- and
again we’'re fortunate because our joint tacilisy
group has in the last couple years computerized
all our joint facility agreements so we have them
on summaries of each one in a computer database.

Ws got those out, they’re in my work
papers. We went through each one of them to
identify the actual areas and customers where
there is a joint facility agreement that says SP
will run a switch engine and serve the industries
on behalf of both UP or SP or whatever.

And we also cast out to our regional
salespeople and asked them if they could think of
anyplace that we might have missed. And then
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TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY -- OVERSIGHT

UNION PACIFIC’S REPLY TO COMMENTS

The filings in this fifth year of general oversight of the UP/SP merger confirm that
the Board may terminate this proceeding. UP’s report demonstrated that the UP/SP merger has
achieved the public benefits that UP and SP had predicted while enhancing rail competition.
BNSF’s report confirms that BNSF is an “aggressive and effective competitor” using the rights it
obtained in the UP/SP merger. Not a single participant challenged the merger’s benefits or
presented any evidence that the Board’s conditions failed to sustain rail competition.
Accordingly, the Board may confidently allow the oversight period for the UP/SP merger to
close as scheduled.’

In Part I of this short reply, UP summarizes the evidence in UP’s and BNSF’s

2001 annual oversight reports, which prove that rail competition is stronger than ever in the

: UP understands that its fifth annual report was the final report required urder the Board’s

oversight condition. See Decision No. 44, 1 S.T.B. 233, 420-21 (1996). Unless the Board
advises otherwise, UP does not intend to file additional quarterly reports.




West. In Part 11, we discuss comments filed by the United States Department of Transportation
(*DOT?™), the State of Utah (*Utah™), and the Cowboy Railroad Development Company
(“CRDC”) - the only parties that filed comments in the general oversight proceeding. None of
these parties presented evidence of competitive harm or that the Board’s conditions have been
less than fully effective. In light of the Board’s availability to enforce its conditiorns in the
future, general oversight is no longer warranted.

UP responds in a separate filing to comments by BNSF, NITL, ACC (formerly,
CMA), and Entergy regarding the four unresolved issues in UP’s and BNSF’s effo . io update
the BNSF Settlement Agreement.” UP shows that BNSF’s proposals for resolving these issues
would result in substantive changes to the BNSF Scttlement Agreerent that are not justified by
any loss of effective competition.

L THE BOARD’S CONDITIONS PRESERVED AND ENHANCED COMPETITION

For four years in a row, the Board has found that the conditions it imposed on the
UP/SP merger prevented competitive harm. Other than to address effects of the service crisis in
1997 and 1998, the Board has found no reason to modify those conditions in this proceeding.
The filings this year provide no basis for Board action and no reason to extend general oversight
of the UP/SP merger. As summarized below, only UP and BNSF addressed the health of rail

competition, and they showed that it is alive and well.

: See UP/SP-389. CPSB filed comments noting several respects in which the current draft

of the Settlement Agreement does not conform to the prior agreement among CPSB, BNSF, and
UP regarding amendments to the BNSF Settlement Agreement. See CPSB-15, p. 4. As CPSB
notes, UP and BNSF intend to correct these drafting oversights. See id.




A. UP’s Uncontradicted Evidence Demonstrates That Competition Is Strong

UP’s fifth annual oversight report demonstrated that the merger achieved the
public benefits UP and SP had predicted and that the Board’s conditions effectively preserved
and enhanced competition. UP showed that the merger saved the SP system. UP/SP-384, pp. 4-
32. The merger also improved safety, expanded single-line service, created shorter and morz
efficient routes, improved service, lowered UP’s costs, and increased capital investment. See id.
at 32-41.

Furthermore, the merger, as conditioned by the Board, promoted rail competition
in the West. UP showed that the merger strengthened competition for ““2-to-1" shippers, “3-to-2”
shippers, shippers of key commodities affected by the merger, and shippers in every rail corridor
and region of the country affected by the merger. See id. at 58-121. Freight rates over the five-
year oversight period did not increase for any traffic group potentially affected by the merger and
decreased for most. See id., Confidential App. E. Hundreds of specific examples showed how
shippers benefited from the enhanced competition that the merger produced. See id.,

Confiden: pp. A through D, F through J. BNSF continued to increase its trackage rights
traffic, offering efficient, competitive service. See id., Compliance App. at 8-12. The Board’s
new industries, transload, and build-out conditions, imposed to preserve indirect con petition,
ensure that competition will expand long after the oversight pericd ends. See UP/SP-384, pp.
121-31.

No commentator in this final round of oversight challenged UP’s evidence.
Because the Board’s conditions have been effective, no party has presented evidence during five

years of oversight proceedings that the merger has resulted in competitive harm.
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BNSF’s Evidence Confirms That General Oversight Is Not Needed

BNSF’s oversight report confirms that BNSF is effectively replacing competition
between UP and SP. BNSF correctly claims that it “has been and continues to be an aggressive
and effective competitor utilizing the rights it ot tained pursuant to the BNSF Settlement
Agreement and the conditions impozed by the Board.” BNSF-PR-20, p. 2. As it always does,
BNSF des:ribes several minor implementation issues of the types that BNSF and UP have been
resolving privately for years. These issues, many of which have already been resolved, provide
no justification for extending Board oversight.

1. BNSF’s Evidence Confirms That the BNSF Settlement Agreement and
the Board’s Conditions Are Maintaining and Erhancing Competition

By any measure, BNSF has indeed proven to be an “aggressive and effective
competitor.” BNSF-PR-20, p. 2. As BNSF explains, it “has implemented many new products
and services to aggressively compete for traffic that it gained new or expanded access to as a
result of the merger conditions.” Id. at 6. BNSF reports that “[t]hrough its marketing and sales
campaigns, [it] has identified more than 500 ‘2-to-1" shipper facilities, more than 430 customers
on ‘2-to-1’ shortlines, 17 existing transload facilities at ‘2-to-1’ points, [and] more than 60
shipper facilities accessed by virtue of conditions in the [CMA] Agreement.” Id. at 5.

BNSF’s aggressive marketing efforts have paid off handsomely. BNSF reports
that its traffic volume on UP lines has grown steadily over the five-year period, as have its
loadings and deliveries. See id. at 5-6. Before the merger, BNSF told the Board “that it would
grow the traffic associated with its rights . . . to the size and scale of a new Class I railroad.” Id.
at 4. BNSF has met that commitment and, in fact, “has exceeded that goal.” 1d. Even though it
has already exceeded its goal, BNSF says that it “anticipates continued customer growth and

commercial success of its UP/SP franchise.” Id. at 7.




BNSF has competed successfully for the traffic of “2-to-1"" shippers using its
trackage rights and access rights, and it has benefited shippers by forcing UP to reduce rates to
retain the business. See UP/SP-384, Confidential App. B & C. BNSF also reports that it “has
served as an effective competitive alternative to UP” in the Central Corridor, meeting “its pre-
merger projections for traffic using its Central Corridor rights.” BNSF-PR-20, pp. 23-24.
BNSF’s report on its trackage rights operations further confirms that BNSF is an effective
competitor providing efficient, attractive service that includes daily service on all major routes.
See id. at 7-56.

BNSF also provides effective indirect competition using the Board’s conditions.
BNSF reports that it has identified and made its service available to more than twenty new
facilities and more than twenty transload facilities on the UP/SP lines. See id. at 62-63. BNSF is
aggressively using opportunities to build new lines to serve UP shippers. On August 30, BNSF
sought Board authority to construct a 13-mile build-in to several plastics and chemical customers
in the Bayport Industrial District southeast of Houston. BNSF will use its build-in rights under
the Settlement Agreement to obtain trackage rights between Houston and the build-in

connection. See Finance Docket No. 34079, San Jacinto Rail Ltd. -- Authority to Construct — &

The Burlington Northern & Santa Fe Ry. — Authority to Operate — Petition for an Exemption

From 49 U.S.C. § 10901 - Build-Out to the Bayport Loop Near Houston, Harris County, Texas,

filed Aug. 30, 2001. BNSF also reports that its separate “*build-in to UCC’s Seadrift plant is
currently planned and is being progressed,” and it expects to serve a build-out from Entergy’s
White Bluff Station in Arkansas to a former SP 'ine. BNSF-PR-20, p. 63. BNSF is a far more
aggressive competitor than SP was or could have hoped to be. See UP/SP-384, Gray V.S. at 39-

44 (describing SP’s potential strategies for reducing services had the merger not occurred).




BNSF’s oversight report leaves no doubt that BNSF has served as an effective
replacement for the competition that would otherwise have been lost when UP and SP merged.

- 5 BNSF’s “Issues’” Do Not Justify Extending Oversight

As in its prior quarterly reports, BNSF lists a number of “issues” arising out of its
operations on UP. The Board has never found a reason to act on BNSF’s quarterly list of issues,
and this latest list deserves the same treatment. BNSF and UP can and should solve these issues
without assistance from the U.S. Government. We agree with the Board’s previous statement in
response to similar BNSF complaints that there i1s “no reason why BNSF and UP should not be
able to work out these sorts of issues privately.” General Oversight Decision No. 13, served
Dec. 18, 1998, p. 10 n.34.

UP has relied on the Joint Service Committee and other avenues short of Board
intervention to resolve issues that have arisen out of BNSF’s activities. For example, BNSF’s
recent proposal regarding the slotting of unit coal trains into the MERC dock at Superior,
Wisconsin, is inconsistent with BNSF’s obligations under the Settlement Agreement to provide
UP with equal handling. but UP intends to pursue the matter directly with BNSF rather than seek
Board intervention. See BNSF Settlement Agreement § 8(c) (granting UP access to the MERC
dock).

The railroads are resolving or, in many cases, have already resolved the matiers
that BNSF describes. Indeed, several of BNSF’s “issues” are old complaints that were resolved
long ago. The BNSF-UP Joint Service Committee, effective in resolving such matters, is
considering others and will continue to meet.

Although BNSF and UP should resolve the remaining issues without Board

assistance, we address each issue in an addendum.




N B G BN O O WE = e

Other Issues Between BNSF and UP Do Not Require Extension of
Oversight

In addition to the issues involving amendments to the BNSF Settlement
Agreement, which are discussad in a separate filing, JP and BNSF are attempting to resolve two
other disputes. These disputes, which UP has prev.uusly outlined for the Board, involve the
method for adjusting trackage rigits {ces under the BNSF Settlement Ag-eement and the
implementation of the I-5 Proportional Rate Agreement under the BNSF Settlement Agreement.
See UP/SP-385. pp. 5-9; see also BNSF-PR-20, pp. 118-20. As of now, UP remains hopeful that
the parties will be able to resolve their disagreements.

Trackage Rights Fees. Several months ago, BNSF claimed that UP had failed to

make required downward adjustments to the trackage rights fees BNSF pays UP under the BNSF
Settlement Agreement. BNSF unilaterally withheld trackage rights fees that UP believes BNSF
owes. BNSF did not, however, refund the trackage rights payments it receives from UP under
the same agreement, even though the two railroads are to pay each other the same fees.

BNSF and UP continue to negotiate several technical disputes regarding the
annual adjustment of trackage rights fees to reflect changes in UP costs. Each party has
proposed to compromise one or more of these disputes in the other's favor. UP hopes that the
remaining disputes can be resolved in the same spirit of cooperation. If the parties do not
successfully resolve the remaining issues, they will arbitrate the disputed issues. Board
intervention should not be necessary.

I-5 Proportional Rate Agreement. As UP previously reported, UP concluded that

it was at a competitive disadvantage ir. competing with BNSF in the [-5 Corridor. As a result of
the UP/SP merger, BNSF obtained a new single-line route between Vancouver, B.C., and

Southern California, the first such single-line route in history. UP was to maintain competition
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against this single-line route by replicating the pre-merger SP-BNSF interline route in the I-5
Corridor. Under the I-5 Proportional Rate Agreement, BNSF was to provide rate factors for
BNSF service north of Portland, Oregon, competitive with the rates BNSF offers for its single-
line services. UP uses those rate factors, in combination with its own rates south of Portland, to
compete against BNSF.

UP concluded last year that BNSF's rate factors were inflated, depriving UP of the
ability to compete effectively. UP notified BNSF of several failures to carry out the I-5
Proportional Rate Agreement. BNSF acknowledged some of these failures and took steps to
correct them. For example, it adopted a more accurate metkod of aliocating allowances, rebates,
and other rate reductions, replacing its use of incorrect averages. It modified computer programs
that had understated shipment weights, thereby increasing the rate factors and reducing UP's
competitiveness. BNSF also modified its data systems so that it could report more accurate
shipment weights. It corrected its use of inaccurate mileages. It made system changes to
exclude revenues associated with voided waybills. BNSF also acknowledged that additi ynal
modifications would be necessary, requiring computer work into 2002.

BNSF and UP subsequently commissioned an independent audit of other aspects
of BNSF's compliance with .:e I-5 Proportional Rate Agreement. The audit report and
subsequent discussions between the parties identified two significant issues and a number of
minor problems. First, the audit confirmed that BNSF, notwithstanding contrary representations
to the Board and UP, had failed to reduce its rate factors to account for several credits BNSF
gives shippers on movements from the Pacific Northwest to locations not served by UP in the
Southwest. BNSF recently proposed a corrective procedure, which UP is reviewing. Second,

BNSF acknowledges that it will not permit its shippers who wish to use the I-5 Proportional Rate




Agreement to use the majority of BNSF's freight cars of certain car types. BNSF admits that it
inaccurately told both UP and the Board that BNSF would allow UP to participate directly in
BNSF's restrictive equipment programs. UP believes that BNSF's policies violate several of
BNSF's duties under the 1-5 Proportional Rate Agreement, and particularly BNSF's obligation to
supply cars without inquiring whether a shipper plans to ship via BNSF's single-line route or via
BNSF-UP. UP and BNSF continue to negotiate this dispute. The parties also continue to discuss
a number of less significant problems identified by the audit.

UP has not yet determined how it will proceed if these disputes cannot be
resolved amicably.

The conclusion of the oversight period would not prevent UJP or BNSF or any
other party from properly invoking the Board’s jurisdiction to address merger-related concerns
arising out of Board conditions. The formal oversight process, however, has served its purpose:
It has demonstrated that the Board’s conditions have worked as intended. Oversight of the
UP/SP merger should end.

I1. OTHER COMMENTATORS PRESENT NO EVIDENCE OF COMPETITIVE
FAILURE

A. United States Department of Transportation

DOT says it will “remain neutral” until after it reviews other parties’ submissions.
DOT-6, p. 2.} It comments only on UP’s safety record. DOT commends UP on its successful

efforts to reduce reportable injuries and to reduce collisions between vehicles and trains at grade

2 DOT’s deviation from Board’s schedule would prevent UP and BNSF from responding to

DOT’s comments. UP reserves its right to respend to any late comments that DOT may file if
the Board accepts DOT’s untimely submissions.




crossings, but it expresses concerns that UP’s overall rate of train accidents has risen as
compared to last year. See id.

As UP’s oversight report makes clear, the merger improved safety. Working for
UP is safer than working for SP before the merger, and UP continues to improve safety for all of
its workers. The consolidated UP/SP injury rate was 230 percent higher in 1993 than in 2001.
See UP/SP-384, pp. 32-33. UP has also worked hard to reauce collisions between vehicles and
trains at grade crossings. UP has slashed grade-crossing accidents by more than a third since the
merger. See id. at 33.

DOT notes a “particular concern” regarding derailments. DOT-6, p. 3. UP has
taken specific st.. s over the past year to increase its focus on preventing derailments. First, at
the system level, UP’s Derailment Prevention Steering Committee has estabiished “Derailment
Prevention Key Initiatives.” High-ranking operaticus officers monitor performance on the key
initiatives (e.g., replace mainline jointed rail with continuous welded rail) and present monthly
status reports that measure specific, quantifiable indicators (¢.g., miles of jointed rail replaced).
If a monthly or year-to-date target is not being met, an action plan is developed to correct the
situation. Second, at the local level, UP has increased its emphasis on derailment prevention by
adding to its superintendents’ evaluation process each superintendent’s success in meeting
personal targets for reduction in derailment incidents and costs.

UP strives to improve its safety record each year. The number of safety incidents
can vary from year to year, however, so the overall trend is most important. In the five years
since the merger, overall accidents are down 7 percent. Incidents caused by human factors are
down 10 percent, equipment-related incidents are down 21 percent. Track-related incidents have

risen by 3 percent, reflecting years of deferred maintenance on former SP properties, but the
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initiatives established by UP’s Derailment Prevention Steering Corimittee and supported with an
aggressive capital budget program should ensure that track-related incidents contribute to the
overall downward tread in the very near future.

B. State of Utah

Utah asks the Board to continue oversight for at least one year to evaluate whether
the BNSF trackage rights fee has “permitted BNSF to be an effective competitor in the Central
Corridor and for shipment of Utah coal.” Utah Comments, pp. 3-4. Utah also says that it needs
additional time to compiete an audit of UP’s rail rates in order to develop evidence regarding
whether the merger has caused competitive harm. Id. at 3. The Board should deny Utah’s
request.

1. BNSF Is an Effective Competitor in the Central Corridor

The evidence in five annual oversight proceedings demonstrates that BNSF is an
effective competitor in the Central Corridor. See UP/SP-384, pp. 88-100; BNSF-PR-20, pp. 9-
23. Moreover, BNSF reports that it “has been able to meet its pre-merger projections for traffic
using its Central Corridor rights, and the projections made by [merger opponents] during the
UP/SP merger have proven to be overly pessimistic.” BNSF-PR-20, p. 23. Utah provides no
basis for questioning BNSF’s evidence or thie Board’s prior conclusions that the conditions have
worked as intended to preserve competition in the Central Corridor.

Utah should be particularly pleased with the merger’s effect on competition for
transportation of Utah coal. Utah coal producers and customers have benefited significantly
from the UP/SP merger. The merger created a shorter, single-line route between SP-served Utah
coal producers and domestic coal useis in southern Nevada and Southern California, as well as

the Ports of Los Angeles and Long Beach for export to the Pacific Rim. The merger and the
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Board’s conditions also strengthened competition for Utah coal by providing URC with greater
access to Utah coal. Prior to the merger, SP was the dominant coal carrier in Utah, providing
exclusive service to a number of facilities. Now, only one active mine in Utah i< served by UP
exclusively. All of the other mines are either jointly served, served exclusively by URC, or
utilize truck-rail facilities. Moreover, BNSF gained a connection with URC when it replaced SP
at Provo, and Utah coal producers and customers have benefited from the increased competition
provided by BNSF. Rates are down sharply. UP/SP-384, pp. 114-15 & Confidential App. E; see
also BNSF-PR-20, pp. 20-21 (“In those instances where BNSF does have access to the coal
origins through Utah Railway, it is actively competing with UP. BNSF has and continues to bid
for the transportation of such coal in conjunction with Utah Railway.”). Utah coal shippers have
unquestionably benefited from the merger.

5% UP Is Cooperating With Utah’s Rate Audit

UP and Utah agreed during the course of the merger proceeding that, for a period
of ten years following the consummation of the merger, UP would not increase rail rates to Utah
shippers by a percentage greater than increases for comparable shippers elsewhere. Compliance
with this commitment could be verified by an audit conducted at Utah’s request. UP recently
reaffirmed its commitment to Utah. See Letter from Dick Davidson, UP’s Chairman, to Hon.
Michael O. Leavitt, Utah’s Governor, dated Aug. 21, 2001 (attached as an exhibit hereto). At
Utah’s request, UP and Utah representatives are exploring how to conduct a rate audit efficiently
and cost effectively.

The Board should not extend the oversight proceeding simply to allow Utah to
complete its audit. The Board rejected Utah’s request to impose a nearly identical audit

requirement as a condition to the merger. The Board should not extend oversight to allow Utah
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to gather information that the Board has already described as unnecessary, overbroad, and not
merger-related. See Decision No. 44, 1 S.T.B. at 486.

Moreover, Utah does not need to extend oversight to preserve its rights under its
agreement with UP. First, under UP’s agreement with Utah, audits might take place for up to ten
years after the merger. Utah therefore understood that oversight would end before UP’s
commitment expired. Second, Utah could have requested the audit a year ago if it wanted to
present the results before oversight ended. Third, Utah does not need oversight because its
agreement with UP contains its own enforcement mechanism. UP agreed to provide restitution
to affected shippers if their rates increase by a percentage greater than those for comparable
shippers elsewhere. Utah does not need Board involvement.

k5 Cowboy Railroad Development Company

CRDC claims to be interested in Jeveloping alternative railroad transportation for
PRB coal moving to the central United States. CRDC does not disclose its members’ identities,
but its name refers to CNW’s “Cowboy Line,” a 300-mile line across northern Nebraska, much
of which was abandoned years ago and is today a hiking trail owned by the State of Nebraska.

CRDC asks the Board to clarify that it will consider and act promptly to enforce
the merger conditions even after oversight concludes. See CRDC-1, p. 3. UP does not object to
this request, because the Board inherently has this power. However, CRDC will never be able to
show a merger-related loss of competition for PRB coal.

CRDC'’s consultant claims that, absent the merger, SP could have served as a
neutral connection for a theoretical future CRDC line to ¥ 2nsas City. Should CRDC complete a

line to Kansas City, he argues, CRDC might be entitled to trackage rights over SP to replicate the




service that SP could have provided. See CRDC-1, Nelson V.S. at 6-8. This reasoning suffers
from several flaws, but three are dispositive.

First, the Board held that the merger did not harm competition by eliminating
interline routes for PRB coal. The Board rejected all *“vertical foreclosure” claims under its
applicable merger rules and policies. See Decision No. 44, 1 S.T.B. at 473. The Board might
reach a different conclusion under its new Class [ merger rules, but it cannot apply those rules

retroactively. See Landgraf v. USI Film Products, 511 U.S. 244 (1994).

Second, CRDC did not serve Kansas City at the time of the merger, so the UP/SP
merger could not affect competition the Cowboy Line might have provided. Only UP and BNSF
could carry PRB coal at the time of the merger. CRDC did not exist, and no CRDC-SP jcint-line
routes were eliminated.

Third, CRDC wrongly assumes that the Board can impose new conditions years
after a merger to create new competition. At least under the rules that were in effect at the time
of the UP/SP merger, the Board may not add new conditions after a merger has been

consummated. See Ex Parte No. 582 (Sub-No. 1), Major Rail Consolidation Procedures,

Decision served June 11, 2001, pp. 38-40. Once the merger has been consummated and the

Board concludes that its conditions are successful, the proceeding must end.




[1.  CONCLUSION

The Board should conclude that the conditions it imposed on the UP/SP merger
have been effective and terminate this oversight proceeding.
Respectfully submitted,
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1416 Dodge Street, Room 1230
Omaha, Nebraska 68179
(402) 271-6304

JAMES V. DOLAN
LAWRENCE E. WZOREK

Law Department

Union Pacific Railroad Company
1416 Dodge Street

Omaha, Nebraska 68179

(402) 271-5000

J. MICHAEL HEMMER
MICHAEL L. ROSENTHAL
Covington & Burling

1201 Pennsylvania Avenue, N.W.
Washington, D.C. 20004-2401
(202) 662-5578

Attorneys fur Union Pacific Corporation,
Union Pacific Railroad Company and
Southern Pacific Rail Corporation

September 19, 2001
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ADDENDUM

BNSF IMPLEMENTATION ISSUES

AmerenUE at Labadie, MO

Immediately after the Board ruled that BNSF was entitled to serve AmerenUE’s
facility at Labadie, UP and BNSF began arranging for BNSF’s permanent access. UP promptly
agreed to provide BNSF with temporary haulage rights from St. Louis to Labadie to serve
AmerenUE’s plant. BNSF is using these rights until construction is finished on a new
connecting track and signals that will allow BNSF to serve AmerenUE via trackage rights from
Pacific, Missouri, to Labadie.

¥ Track Capacity Issues at Grand Junction/Durham, CO

UP is ensuring that BNSF has the track capacity it needs to serve local industries.
As BNSF notes, UP leased BNSF two tracks to provide additional capacity to support BNSF’s
operations in the Grand Junction area. See BNSF-PR-20, p. 89. UP recently declined BNSF’s
request to lease a spur track near Durham, Colorado, because UP uses the track to serve its own
customers. UP located property in the Durham area that may meet BNST’s needs and has
offered to make it available to BNSF.

3. Transwood, Inc. Transload at Ogden, UT

UP is working with Transwood to ensure a smooth transition to a new and
improved site on the Utah Central Railway Company (“UCRC”). As UCRC’s recent filing
demonstrates, plans for Transwood’s voluntary relocation were underway well before UP
indicated that it needed to cancel Transwood’s lease to make more productive use of its property,
and “UP’s decision to cancel Transwood’s existing lease thus in no way jeopardizes existing

transload competition.” [JCRC Comments, p. 4. UCRC'’s filing also demonstrates that the




relocation will benefit Transwood and area shippers, as well as UCRC, BNSF, and UP. 1d. at 3.
Transwood is expected 1o commence operations from that new site this month.

4. Broken Arrow Environmental at Aragonite, UT

UP and BNSF will shortly be able to gain access to Broken Arrow
Environmental’s new municipal solid waste transload facility. The necessary turnouts and
switches have been installed, and all that remains is for UP to complete the installation of
insulated joints.

5. Turnouts at Dunphy, NV

As BNSF acknowledges, UP has completed the installation of two mainline
turnouts to serve Newmont Gold Company’s new transload and distribution center, and BNSF
has commenced service. See BNSF-PR-20, p. 93. The first turnout was placed in service for
both UP and BNSF in May 2000, only ten weeks after UP met with the customer te plan the
construction. The second turnout was completed in October 2000. UP and BNSF had the same
ability to serve the customer during the construction period.

6. Track Lease at Fernley, NV

UP has worked cooperatively with BNSF to provide BNSF with track space at
Fernley. UP leased space to BNSF until it could construct and place in service its own track on
land made available by UP. UP recently notified BNSF that it intended to cancel the lease for
the UP track, according to the lease terms, because UP needs the track to serve its own
customers. UP has offered to work with BNSF to locate additional real estate that BNSF can

purchase or lease for the purpose of building additional track.




g3 Interchange Track at McNeil, TX

As BNSF reports, UP constructed a new interchange with Capital Metropolitan
Transportation Authority late last year, allowing BNSF to improve its interchange with the
Austin Area Terminal Railroad. See BNSF-PR-20, pp. 94-05.

8. Service Issues in Texas

BNSF reiterates several complaints about operations in Texas that it raised in its
April 2001 quarterly report. As BNSF acknowledges, UP already responded to those complaints.
Most arose from UP maintenance or track improvements. BNSF’s complaints about
discrimination are inaccurate or one-sided.

Kerr-Sealy, TX. BNSF once again complains that slow orders caused delays on
its Kerr-Sealy trackage rights. BNSF acknowledges, however, that the delays resulted from
maintenance-of-way work that UP completed by June 30, 2001. See BNSF-PR-20, pp. 95-96;
JP/SP-385, p. 4.

Temple-Eagle Pass, TX. BNSF complains about train performance on its Temple-
Eagle Pass route. See BNSF-PR-20, p. 96. UP previously explained that track work delayed
both BNSF and UP trains. UP replaced rail and ties on the SP mainline through San Antonio,
raising the speed limit from 20 up to 60 m.p.h. for both railroads. See UP/SP-385, p. 3.

BNSF also complains that UP discriminated against BNSF trains. BNSF
complains that UP refused to allow its trains to set out cars for customers at San Antonio a year
ago. See BNSF-PR-20, p. 96. As UP explained long ago, UP and BNSF trains received equal
treatment: UP restricted operations to one track while a crossing gang worked on the other track.
In order to avoid severe congestion, UP barred all trains, including UP trains, from setting out or

picking up cars during this project, and it notified BNSF of the work in advance. See UP/SP-




385, p. 3. BNSF coniplains about a similar incident on June 21, 2001, when UP refused to allow
BNSF train M-TPLEAP1-19 to set out cars at San Antonio. See BNSF-PR-20, pp. 96-97. UP
has no record of this specific incident. If BNSF believes that it has been treated unfairly. there
are well-established procedures in place for BNSF to raise such issues first at the UP-BNSF
Spring Dispatching Center meeting conduc! 1 weekly, and then, if the issues remain unresolved
or require further discussion, at UP-BNSF monthly service meetings involving the Spring
Dispatching center and local operations personnel.

BNSF also revisits its complaint that in March 2001 UP imposed “arbitrary”
restrictions on BNSF’s interchange with FXE at Eagle Pass. See BNSF-PR-20, p. 97. As UP
has already explained, however, a local UP operating official temporarily restricted BNSF’s
movements after BNSF had caused a derailment by engaging in unsafe operating practices. See
UP/SP-385, pp. 2-3.

Paired track between Ajax and San Antonio, TX. BNSF complains that UP has
refused to allow BNSF to use a second main track on UP’s Austin Subdivision between Ajax and
San Antonio. See BNSF-PR-20, pp. 31-32. UP restored this former MKT track to service at a

cost of many millions of dollars. See Finance Docket No. 33611, Union Pacific R.R. — Petition

for Declaratory Order — Rehabilitation of Missouri-Kansas-Texas R.R. Between Jude & Odgen

Jet., Tx., Decision served Aug. 21, 1998. UP and BNSF discussed this issue as long ago as the
Joint Service Committee meeting of June 15, 2000. UP offered to grant BNSF access to the
restored line if BNSF pays its fair share for rehabilitation of that line or invests a comparable
sum to expand capacity on BNSF’s lines where UP trains suffer delays.

BNSF refuses to pay its fair share of the costs. BNSF is not entitled to use this

track without contributing to joint operations in Texas. None of the Board’s decisions require




UP to grant free access to ali of the facilities that it improves forever into the future. UP’s
restovation of the former MKT line has not impaired BNSF’s competitive presence in this area.
Rather, it helped alleviate the congestion that BNSF had complained about. Granting BNSF
access to the restored line is thus not necessary to preserve the competitive presence the Board
expected BNSF to provide when it adopted the conditions. See Houston/Gulf Oversight
Decision No. 10, served Dec. 18, 1998, p. 29.

Houston-Brownsville, TX. BNSF complains about slow orders on the UP
trackage rights lines south of Algua, Texas. As BNSF notes, the slow orders were caused by
record heat more than a year ago, both UP and BNSF trains were affected, and the slow orders
were later removed. See BNSF-PR-20, pp. 97-98.

9. Joint Intermodal Terminal (“JIT”) at Oakland, CA

UP and BNSF have agreed on an operating pian that will allow BNSF to serve the
JIT. See BNSF-PR-20, pp. 98-99. UP and BNSF are discussing BNSF’s contribution to the
costs of providing access to this facility, but this issue wili not affect BNSF’s access to the
facility when it opens.

10. McClellan Industrial Park at Sacramento, CA

UP cooperated in arranging BNSF service to McClellan Park, a former Air Force
base northeast of Sacramento, California. BNSF complains that the arrangements took too long,
but UP arnd BNSF had to develop an operating plan that would allow BNSF to serve McClellan
Park without interfering with UP’s busy main line operations or with the commuter and

AMTRAK trains, which use that mainline. BNSF’s original operating plan was not realistic. To




help BNSF begin service, UP voluntarily provided reciprocal switching, allowing BNSF to serve
McClellan Park until the track work necessary to implement the plan is complete.'

11. UP Demurrage Charges Levied Against BNSF Customer in Nevada

BNSF does not identify the Nevada customer allegedly involved in a demurrage
dispute with UP, so it is impossible to address this issue directly. BNSF-PR-20, p. 106. UP is
aware of one Nevada customer that claimed it was using private track and shouid not be subject
to demurrage, but that customer’s situation has no bearing on the BNSF Settlement Agreement.
UP’s investigation showed that the customer had a track lease agreement at one location, but the
demurrage was actually accruing at another location where the track lease agreement was under
another party’s name. UP explained that the customer could sign a joint use agreement with the
party at the second location to avoid future demurrage charges.

12. Reciprocal Switching in Southern California

BNSF says that it has received “anecdotal information” that its Southern
California volumes have suffered as a consequence of poor UP reciprocal switching service and
asks the Board to require UP “to indefinitely provide performance reports to BNSF no less than
quarterly from which service can be benchmarked and switching for BNSF movements can be

compared with switching for UP’s own account.” BNSF-PR-20, pp. 55-56. UP and BNSF are

' BNSF complains that on two occasions in April 2001, UP’s local operating officials
refused to allow BNSF to serve McCleilan Park, but as BNSF’s own pleading indicates, these
were attempts to serve McClellan Park before the UP and BNSF had agreed upon how BNSF
would provide service. BNSF also complains that its first shipment into McClellan Park under
the haulage arrangement took longer than it should have, but this appears to be an occurrence
associated with the start-up of a new operation. These types of occasional incidents cannot be
avoided. For example, on at least one occasion, BNSF presented cars to UP at the wrong
interchange location, resulting in delays. UP has a well-established system in place for resolving
these types of individual car issues. See, e.g., UP/SP-384, Compliance App. at 2 (describing
UP’s problem log database).
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discussing new measurement tools to quantify switching performance. As the Board recognized
in another setting, there is no need for Board intervention into switching disputes. See, e.g.,
Houston/Gulf Oversight Decision No. 10, pp. 30-31 (*We should note, however, that switching
differences are inevitable for carriers that work together. Railroads regularly work out
arrangements with each other without requiring government intervention, and we see no reason
why BNSF and UP should not be able to work out the matter here as well.””). The Board shou'd
not impose a new, indefinite reporting requirement when the parties can better develop their
own,.

13. Local Switching Service at Lake Charles, LA

BNSF complains about delays to its traffic criginating in Lake Charles when KCS
switches the customer. See BNSF-PR-20, pp. 68-69. UP and BNSF cars destined to and from
plants served by KCS receive comparable service. BNSF’s complaint may refer to recent plant
shut downs and changes in production levels that resulted in increased car inventory when
customers could not accept all of their cars returning to the Lake Charles area. When the
inventory level exceeded the fluid operating capacity of the Lake Charles yard, classification and
processing slowed for all cars processed. With respect to coordination between UP and KCS, the
two railroads continue to work to ensure smooth operations and address any occasional
communication failures, such as cars reported interchanged to UP but not physically present on
the interchange track. Moreover, as noted above, UP has a well-established system in place for
resolving individual car issues. See, e.g., UP/SP-384, Compliance App. at 2 (describing UP’s

problem log database).
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14, Weight Limits on Angleton and Brownsville Subdivisions

BNSF proposed that UP improve several bridges in order to increase weight limits
between Angleton and Odem, Texas. See BNSF-PR-20, p. 80. UP does not need to improve the
bridges to satisfy its own customers but offered to perform the work if RNSF bears the expense.
The BNSF Settlement Agreement requires UP to maintain the trackage rights lines at the
standards designated in the timetable in effect on the date of the merger. It does not require UP

to bear the cost of improving those lines to a higher standaid.




Union Pacific Corporation

0ICK CAVIDSON

ShAIRman Aum: 21- 200'

The Honorable Michael O. Leavitt
Governor, State of Utah

210 State Capitol

Salt Lake City, UT 84114

Dear Governor Leavitt.

| am writing in response to your letter of August 13, 2001, to the Surface Transportation Board
concerning Union Pacific's merger with the Southern Pacific Railroad. ! want 1o reassure you that we are fully
committed 10 all the conditions as spelled out in my letter of June 27. 1996. 1n that lener, UP agreed to an audit
1o 2ssure that Utah rail shippers would not be disadvantaged (compared to similarly situated shippers in other

states) as a result of rate increases.

The staff of UP's legal and govemment affairs department has been working with Dave Winder, Utah's
Executive Director-Community and Economic Development. (o implement our agreement. [t is my
understanding that a meeting is scheduled for September 5, and [ am confident that our representatives wiil
quickly come to agreement on an efficient and cost-effective audit process.

If the audit shows any need for restitution, we will move forward on a shipper-by-shipper basis to
provide such a remedy. By virtue of my June 27 letter. Utah shippers are the real beneficiaries of our agreement
2nd would have the right (o enforce Union Pacific's commitment in the courts. However, we are prepared 10
agree 1o arbitration (under the rules of the American Arbitration Association) to resolve any disagreemnent
between Union Pacific and any Utah shipper as a resuit of the audit. We believe that this is far more effective
"recourse” for Utah shippers than STB oversight. It is also consistent with the Board's policy favoring private

party solutions.

With respect to your concems about the effectiveness of BNSF as a competitor in the Central Corridor,
this 1opic has been the subject of detailed submissions by Union Pacific and BNSF over the past five years.
BNSF is providing the vigorous competition that the STB expected it would when the Board approved the
merger and imposed the conditions that granted BNSF cxtensive rights across our network. Further oversight on
that ;ssue after five years of examination of the facts relsted to BNSF competition would be of no value.

We will continue to argue before the STB that any continuation of the five-year oversight of our merger
with SP is unwarranted. Over the past five years we have submitted clear evidence of the benefits associared
with the UP/SP merger and proof that the conditions imposed by the Soard have worked. The process of
developing and submiting this documentation is time consuming and expensive, and given the evidence of
record. we believe it is rime for the oversight process 10 end. Howcever, even without the formal oversight
process. the State of Utah can petition the Board on issues regarding our merger should it feel a need 10 do so.

Union Pacific will file this letter with the STB. and there is no question as to our intent 10 fulfill the
agreement made with you in 1996. We value our good relationship and historic partnership with the State of
Utah. Please be assurcd that | will personaily itOr our commitment 1o you and tne State.

141€ DOUGE STRICLY. NOOM (230, QMAMANC GBI7R - aQ2 271-506G6
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;:u;«‘iié'};.;; ore September 19, 2001

Vernon A. Williams, Secretary
Surface Transportation Board
Suite 700

1925 K Street, N.W.
Washington, D.C. 20423-0001

Re: Fin. Dkt. 32760 (Sub-No. 21)

Dear Secretary W illiams:

Enclosed herewith are an original and ten copies of the Reply Comments of the United
States Department of Tran<portation (DOT-7) in the above-referenced proceeding. [ have
also enclosed a computer diskette containing these comments in a format readable by
WordPerfect 7.0. Included as well is an additional copy that I request be date-stamped
and returned to the messenger delivering these documents.

Respectfully submitted,

e TN L B
Paul Samuel Smith
Senior Trial Attorney

Enclosures
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Union Pacific Corp., Union Pacific Railroad Co.

and Missouri Pacific Railroad Co.
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Co., St. Louis Southwestern Railway Co.,

SPCSL Corp., and the Denver & Rio Grande

Western Railroad Company (OVERSIGHT)

REPLY COMMENTS OF THE
UNITED STATES DEPARTMENT OF TRANSPORTATION

INTRODUCTION

The central purpose of this oversight proceeding has always been to monitor the
effectiveness of the conditions imposed by the Surface Transportation Board (“Board” or
“STB”) to mitigate competitive losses caused by the merger of the Union Pacific (“UP”)
and Southern Pacific (“SP”) railroads. Finance Docket No. 32760 (Sub-No. 21),
“General Oversight” Decision No. 1 (served May 7, 1997). These conditions essentially
consist of trackage rights dzsigned to enable the only other major railroad in the West, the
Burlington Northern and Santa Fe (“BNSF"), both to replicate the direct and 'ndirect
competition provided pre-merger by SP, and to gain access to sufficient traffic density to
support effective use of the trackage rights. Finance Docket No. 32760, Union
Pacific/Sonthern Pacific Merger, 1 S.T.B. 233, 419-21 (1996). In every one of its

oversight decisions since the merger was approved, the Board has determined that the
merger has not been shown to have caused signii. ~ant competitive harm. It is now the
fifth and final scheduled year of this proceeding. The STB must again consider the
continuing efficacy of its conditions, and, for the first time, whether to extend its

oversight of the effects of this transaction.




The United States Department of Transportation (“DOT” or “Department”)
believes that the record demonstrates that rail competition in the affected regions is
vigorous, and that this is a testament to the efficacy of the conditions imposed by the
Board. The record compiled over the years on the ability o BNSF to provide effective
competition makes a strong case that the extensive repcriing burder. on UP and BNSF is
no longer necessary.

However, this year’s oversight proceeding does raise several relatively narrow but
important issues. They center on the proper interpretation and application of the STB's

conditions. In our view they should be resolved as such controversies always have -- by

referring back to the purposes of these conditions. ' Nevertheless, the existence of these

disputes «.d the likelihood that they will continue to arise among affected parties call for
continued oversight in some fashion to ensure that the conditions work as effectively as

possible.

THE STATE OF COMPETITION GENERALLY

The Board in the past has concluded that competition has been preserved in the
West and that its conditions have been effective despite allegations that the conditions
were not working to some greater or lesser extent. In this, the last year of scheduled
oversight. the record contains the largely positive progress reports from UP and BNSF
thatha _.come the norm. UP/SP-384; BNSF-PR-20. Unlike past years, however,
multiple parties have not asserted claims of broad competitive failures or inadequacies in
the Board’s conditions. See, e.g., discussions in Finance Docket No. 32760 (Sub-No.
21), “General Oversight” Decision Nos. 10 (served October 27, 1997); 13 (served
December 21, 1998); 15 (served November 30, 1999). What controversies there are

certainly warrant attention, but they are relatively few in number and for the most part

'/ We recognize that UP and BNSF had asked that parties address the issues surrounding the:r “Restated
and Amended” settlement agreement at the time of initial comments. The STB to our knowledge never
incorporated this into its procedural schedule, however, and compliance would have required DOT to vary
from its traditional course of reviewing comments of the parties prior to offering its own substantive views.

For these reasons we have deferred expressing our position on the merits until now.




focus on the proper understanding and application of specific conditions. UP/SP-387;
BNSF-93.

The record currently reflecis continued robust competition as a general matter.
Virtually all of UP’s progress report and the vast majority of BNSF’s provide details of
how those railroads compete for shippers’ business on rates and services, their substantial
capital investments, and the success of their endeavors against the other. UP/SP-384 and
ANSF-PR-20, both passim. The absence of contrary evidence and argument, particularly
whe1 compared with the volume of adversarial contentions made in years past, is telling.
DOT believes that this is a record that agzin supports a conclusion that the Board’s
conditions have served their intended purposes, and that as a result competition between

UP and BNSF remains vigorous.

[ THE RESTATED AND AMENDED SETTLEMENT AGREEMENT

The record is not a paean of support for every aspect of the status quo, however.
Significant differences continue to arise between UP and BNSF over the proper
interpretation and application of the Board’s conditions. Resolution of these disputes

requires reference to the Board ¢ purposes in adopting the conditions it imposed.

A. Evolution of the Conditions

The substantive controversies at this point center on the “Restated and Amended
Settlement Agreement” submitted by UP and BNSF. UP/SP-385/BNSF-92. This
agreement is intended to encompass all relevant conditions applicable to the 'JP/SP
merger. Id. The starting point of the agreement and the conditions is the original BNSF
Settlement Agreement entered into even before UP and SP submitted their application.

UP/SP-22 at 318-47; see 1 S.T.B. at 243, In that agreement UP granted to BNSF

trackage rights and line sales totaling more than 4,000 miles. Both carriers maintained

that the agreement mitigated the competitive losses caused by the merger and asked the
STB to impose the provisions of the agreement as a condition of approval. 1 S.T.B. at
252-53. This agreement itself, however, was supplemented and amended by UP, SP, and
BNSF on several occasions. Id. at 243, 419 and note 177.




Notwithstanding their previously expressed views on the adequacy of the original

settlement agreement with BNSF, in the course of the merger proceeding UP and SP

reached another major settlement with the Chemical Manufacturers Association

(“CMA”). Id. at 243, 419. > The CMA Agreement significantly strengthened the rights

accorded BNSF and enhanced the competitive protections contained in the BNSF
settiement agreement. To the trackage rights already afforded by the BNSF agreement,
the CMA Agreement added BNSF storage facilities, shipper contract re-openings,
participation in directional operations, a neutral dispatching protocol, and limited build-in
and build-out opportunities. 1d. at 419-20.

Despite these additions and amendments, DOT expressed the view that the
unprecedented extent of the trackage rights made such a remedy inadequate in the
circumstances of this merger. Brief of DOT (DOT-4), filed June 3, 1996, at 29-38.
Instead, we generally supported divestiture as more likely to provide the necessary
competition. In the Central Corridor, whers divestiture was, in our view, not a viable
remedy, the Department contended that trackage rights were acceptable only if they were
tailored so as to “place BNSF in a competitive position approximating the Applicants.”
Id. at 42. In other words, we arg.ed that significant modifications beyond those already
agreed to by various parties in the case would be necessary to enable BNSF to fully
replace the competition provided by the independent SP. The Department suggested
substituting a different trackage rights compensation structure, preservation of the build-
in/build-out and transloading options on all trackage rights lines and without time limits,
expanded contract re-opening, together with formal oversight procedures to review
annually the effectiveness of these conditions. Id. at 41.

The Board rejected divestiture as overly intrusive, but it, too, found that the BNSF
and CMA agreements were inadequate. Instead, it adopted the two settlement

agreements, all of DOT’s trackage rights-related recommendations (except for that

2/ CMA has changed its name to the American Chemistry Council (“*ACC”), and continues to participate in
this proceeding.




related to compensation), and more. 1 S.T.B. at 371-73, 403-06, 419-20. ? The STB
justified its general conditions by noting that they were necessary to replicate all the
direct and indirect competition that an independent SP had provided to UP, and to ensure
that BNSF had access to a sufficient traffic base to enable it to function as a viable
competitor. Id. at 372-73, 419 (“[W]e are imposing a number of broad-based conditions
that augment the BNSF agreement to help ensure that the BNSF trackage rights will
allow BNSF to replicate the competition that would otherwise be lost when the SP is
absorbed into UP.”); 420 (opening contracts more extensively than provided for in the
CMA agreement “will help ensure that BNSF has immediate access to a traffic base
sufficient to support effective traffic rights operations™). Finally, recognizing the
absolute necessity of maintaining effective competition in the western U.S., and the
uncertain prospects of the unprecedented conditions it was imposing, the STB established
a five year formal oversight period, and it expressly reserved the authority to impose new
or additional conditions should its initial >fforts prove ineffectual. Id. (“We retain
jurisdiction to impose additional remedial conditions if, and to the extent, we determine
that the conditions already imposed have not effectively addressed the competitive harms

caused by the merger.”).

B. Prior Board Clarifications and Interpretations

The Board on numerous occasions has clarified and interpreted its broad-based
conditions by referring back to their original purposes. Fin. Dkt. No. 32760, Decision
No. 61 (served November 20, 1996) at 7-12 (BNSF may access literally “any” new

facility or transioading facility on any trackage rights line in order to preserve previous

indirect competition between UP and SP and to allow for sufficient traffic density); *

Decision No. 68 (served March 5, 1997) at 5§ (new facilities and transload conditions

benefit even 1 to 1” shippers by preserving source and geographic competition that SP

3/ See Id. at 351, note 86 and at 487 (“With respect to the Central Corridor, we are conditioning the merger
by strengthening the BNSF trackage rights much in the fashion that DOT has suggested.”)

4/ The STB rrescribed certain requisites for “legitimate” transloading facilities to avoid distortions to the
principles that undergird its conditions. Id. at 12; also Decision No. 86 (served July 11, 1999) at 5.




represented); Decision No. 75 (served October 24, 1997) at 2-4 (transload condition
allows BNSF the same access to a particular shipper thiat SP would have had); Decision
no. 86 (served July 11, 1999) at 4-5 (clarification about scope of new facilities conditions
based upon its original purposes); Decision No. 89 (scrved June 6, 2000) at 9-10 (contract
reopening condition applied only to contracts of “2 to 1" shippers agreed upon prior to
UP/SP merger and not substantially changed).

Thus, it should be clear that to warrant approval the relevait terms of the Restated
and Amended agreement must be consistent with the Board’s inter.ions. They must, at a
minimum, enable BNSF to continue to replicate the direct and indirect competition that
SP provided, and/or to access sufficient traffic to make the augmented trackage rights
effective. Private settlement agreements may go beyond this if the parties wish, but the
public interest requires that they do no less. Compare 1 S.T.B. at 419-20 (inadequate
BNSF and CMA agreements needed to be supplemented to strengthen BNSF’s

competitive presence) with Fin. Dkt. No. 32549, Burlington Northern et al., -- Merger --

Santa Fe Pacific et al., 10 L.C.C.2d 661, 762 (trackage rights granted in settlement

agreement go “far beyond” that necessary to address competitive losses, but imposed at

the request of the parties). Ensuring that conditions previously imposed perform as

intended may or may not entail the application of new or additional conditions, but it
does not exceed the Board’s authority -- particularly where, as here, it has specifically
reserved this right. 1 S.T.B. at 420.

We now address the disputes presented by UP and BNSF.

C. Current Disputes

As noted, the “Restated and Amended” settlement agreement is supposed to
contain, inter alia, all of the conditions ultimately imposed by the Board. UP and BNSF
concur on the vast majority of provisions to be included. They disagree about the
provisions concerning “2 to 1" points, “new” and “existing” transload facilities, team
tracks, and specific trackage rights restrictions. BNSF-93; UP/SP-385; UP/SP-387.

These issues have attracted most of what comment there is in this year’s oversight record.




See comments submitted by the National Industrial Transportation League (NITL-27);

American Chemistry Council (ACC-1), and Entergy Services, Inc. (ESI-34). °

(1) Definition of “2 to 1” points

The BNSF trackage rights under the original settlement agreement extended, inter
alia, to all shipper facilities served prior to the merger by UP and SP and by no other
carrier. Thus, the identification of “2 to 1” points in large measure defines the extent of
the conditions ultimately imposed in this case. BNSF contends that a geographic
definition grounded in six-digit Standard Point Location Codes (“SPLC”) preserves the
pre-merger competition that existed at such locations, that the STB should hold UP to a
commitment made during the merger proceeding to preserve this type of competition, and
that the Board’s prior “rejection” of a four-digit SPLC definition did in fact maintain this
type of competition. BNSF-93 at 3-8. UP counters that all “2 to 1™ shippers have been
ideniified, that the modification now sought by BNSF would expand that carrier’s rights
without justification, and that in fact the Board has already rejected this type of
amendment. UP-387 at 6, 10-12. NITL and the ACC both support BNSF.

The Department supports the UP’s position. The broad conditions imposed by the
STB are designed, in the aggregate, to permit BNSF to replicate the universe of
r ympetition provided by the SP. This particular condition is addressed to that subset of
competition directed at shippers that existed at specific sites prior to the merger th: t
received service from UP and SP and no other carrier. 1 S.T.B. at 252, 368, 372, 390-93.
UP’s interpretation is faithful to this purpose. BNSF’s view, on the other hand, more
propetly concerns the ~ompetition represented by the proximity of SP to other UP-served
shippers (whether in the same SPLC-6 or other geographic area), and that competition is
addressed by other conditions. The discussion below shows that it is these, such as the
build-in/build-out and transloading conditions, that preserve the competition alluded to
here by BNSF. Id.

’/ We do not take a position on the comments submitted by the Cowboy Railroad Development Co. and the
State of Utah. The City Public Service Board of San Antonio, Texas, reports that UP and BNSF failed to
correctly memorialize a prior agreement, and that the two carriers have agreed to remedy this drafting error.
CPSB-15.




(2) “New” and “existing” transload facilities

The original BNSF settlement agreement granted BNSF access to new and
existing transload facilities at “2 to 1" points on SP trackage rights lines. The Board
expanded this right to allow BNSF access to all new facilities, including transload
facilities, on all trackage rights lines. 1 S.T.B. at 420. BNSF seeks to add definitions of
both new and existing transload facilities to the “Restated and Amended” agreement.
BNSF-93 at 9-12. UP claims that a definition of “new” transload facilities is
unnecessary, and that the definition of “existing” transload facilities tendered by BNSF
would grant it access to all exclusively-served UP shippers on the trackage rights lines, a
right that has already been rejected by the STB. UP/SP-387 at 20-22. BNSF responds
that the STB has already emphasized the broad nature of these rights and has already
prescribed requirements for “legitimate” transloading facilities that protect against
unwarranted access by BNSF. BNSF-93 at 9-12. NITL and the ACC again support
ENSF,

The Board has already addressed this question on several occasions. The STB’s
order approving the merger required that BNSF be granted the right to serve new
facilities, including transload facilities, on both UP and SP trackage rights lines. 1 S.T.B.
at 420. The Board then clarified that this condition should be read literally (subject to
specific “legitimacy” requirements) because that reading both replicates the competition

provided pre-merger by the SP and helps BNSF to achieve sufficient traffic density on

these lines. Fin.Dkt. No. 32760, Decision No. 61, supra, at 7,9-12. ° Finally, the point

was reiterated when the STB applied this condition with respect to a specific facility.
Fin. Dkt. No. 32760, Decision No. 75 (served October 27, 1997).

These decisicns in large measure might appear to provide consistent support for
BNSF’s position. However, the Board also noted that it was “not unsympathetic” to UP’s
concern that a literal reading of the transload condition could effectively enable BNSF to

directly reach exclusively-served shippers on the trackage rights lines, and made clear

%/ See Id. at 10 note 32, quoting the merger approval decision (“But today UP or SP may locate
transloading facilities anywh.re on their lines to reach shippers on the other carrier.”) Also, Fin. Dkt. No
32769, Decision No. 68 (served March 5, 1997) at 5 note 7 (this condition preserves pre-merger source and
geographic competition, which provided “substantial competitive leverage” to exclusively served shippers).




that this was not the intent of the condition it imposed. Decision No. 61, supra, at 12.
UP has raised the issue here again, and DOT believes its concern continues to have merit.
The issue overall encompasses several aspects of transloading: t..c “iegitimate”
siting of a transload facility vis-a-vis the location of an exclusively-served shipper, the
ownership of that facility, and the extent to which it must be open to shippers. The Board
has not to date provided definitive guidance on these points, but simply offered an
example of an “illegitimate” exercise of this condition (i.e., a new transload facility
within 100 feet of an exclusively-served shipper). Id. The question is complex and
ciicumstances are likely to vary depending on the situation. DOT considuis it unlikely
that a firm rule on the proximity of a “legitimate’ transload facility to an exclusively-
served shipper or the other issues could be established at this point that is fair to both
carriers and shippers. We therefore recommend that the Board reaffirm it- commitment

to resolve such matters on a case-by-case basis until sufficient precedent is established.
Fin. Dkt. I\ .. 32760, Decision No. 74, supra, at 4.

(3) Team tracks
Team tracks are tracks on which rail cars are placed for the public’s use in loading
or unloading freight using trucks. UP/SP-387 at 6 note 3. BNSF concedes that neither
the settlement agreements nor additional conditions added by the STB addressed team
tracks, but maintains that UP and SP competed via team tracks and therefore it should be
able to do so as well on trackage rights lines. BNSF-93 at 18-19. BNSF contends that

UP’s involvement makes it impractical to construct its own team tracks on these lines,

and it therefore asks that UP be required to sell team tracks that it no longer uses at “2 to

1” points. UP avers that such tracks were intentionally omitted from the settlement
agreements and ccenditions, that BNSF agreed to build its own team tracks, that the
transitory nature of these tracks makes it difficult to identify any that UP would not use,
and that granting BNSF’s request would interfere with UP operations. UP/SP387 at 12-
14. The ACC submits that BNSF should construct its own team tracks, but urges the
Board to clarify that UP must cooperate with BNSF in this process.

The Departraent agrees with the ACC. It seems likely that UP and SP, like other

carriers, did compete in part via team tracks. However, the fact that such tracks function
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in this capacity only temporarily would seem to make it exceedingly difficult to identify
team tracks that are no longer in use as such, for they could revert to that use at any given
time. The parties have both agreed that BNSF has the right to construct its own team
tracks; if and when it decides to do so, UP should be directed to extend all reasonable

cooperation.

(4) Operating restrictions

Another contesied issuc concerns BNSF points of entry and exit from the trackage
rights lines that allow it to serve “2 to 1 shippers. Of these, the most significant dispute
involves BNSF's operation over the former SP line in the corridor from Houston, Texas
to Valley Junction, Illinois. The rights granted in this corridor went beyond those
generally granted BNSF on trackage rights lines because the “directional 1unning”
envisioned by UP in this corridor, post merger, would have hampered BNSF operations,
rendering it less than an effective competitor. See CMA Agreement (UP/SP-219) and
Decision No 61, supra, at 5, 11. Consequently, BNSF trackage rights were extended to
permit operations over sections of UP’s parallel line to remedy the operational problem
and permit BNSF to preserve two-railroad competition at certain points in the corridor.
Id.

BNSF contends that UP’s interpretation of the CMA Agreement and proposed
changes in the Restated and Amended agreement impose operating restrictions in this
corridor that deny BNSF the ability to efficiently enter its trackage rights lines at
Jonesboro, Arkansas (a former SP-BNSF interchange), and exit back to its own system
via the UP’s line at Hoxie, Arkansas (a UP-BNSF interchange). BNSF-93 at 16-18. UP
maintains that under the terms of the Agreement, BNSF may only enter and exit the
trackage rights lines at Memphis. UP/SP-387. BNSF charges that this restriction would

require a substantially more circuitous and inefficient routing for it to serve the 2 to 1

shippers in question. BNSF-93 at 17.”

The Board’s intent here is to ensure that BNSF can replicate the competition

provided pre-merger by SP. Presumably, prior to the merger an independent SP would

’/ This issue has come to the fore because Entergy, a coal-fired utility plant operator, will be able to receive
service from BNSF thiough a build-out to a former SP line. See ESI-34.
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have routed the traffic in question via the more efficient interchange at Jonesboro, and a
remedy to preserve the pre-merger competition would call for a routing that would allow
BNSF to provide service at least as efficiently as SP.

The Department notes that there may be inconsistent provisions in the “Restated
and Amended” agreement that make it unclear whether, under the terms of this
document, BNSF could use ti - Jonesboro interchange point to access its trackage rights
line. UP/SP-386/BNSF-92, “Red-Lined Version of Restated and Amerded Agreement,”
of. § 6(a)-(d) and § 9(m). Regardless of the proper interpretation of these sections as a
matter of contract law, we emphasize that private agreements in this proceeding have
given way, as they must, to overriding public interest considerations. DOT therefore
again urges the Board to hew to a fundamental purpose of its general conditions and
permit BNSF the measure of flexibility that SP enjoyed, thereby replicating pre-merger
competitive conditions to the extent possible.

A similar dispute exists with respect to the Elvas-Stockton corridor in California.
BNSF has overhead rights on this line, and claims that it can also serve new facilities and
transloading facilities on the line as well. BNSF-93 at 12-15. UP denies that BNSI’s
overhead rights allow this in the affected area. UP/SP-387 at 18-20. The Board granted
BNSF the right to serve new facilities and transload facilities on the lines north of
Mempbhis, on which the railroad originally had only overhead trackage rights. Fin. Dkt.
No. 32760, Decision No, 61, supra, at 11-12. This decision suggests that BNSF should

be able to serve these kinds of facilities in the Elvas-Stockton corridor as well.

IV.  TRACKAGE RIGHTS FEE ADJUSTMENTS

There is another dispute between BNSF and UP that does not directly concern the
“Restated and Amended” settlement agreement. It relates to the compensation BNSF
must pay UP for use of the trackage rights that maintain competition in the West.

The BNSF settlement agreement, as supplemented by the CMA Agreement,
stipulated that the trackage rights fees that BNSF pays UP for use of the lines would be
based upon an agreed-upon gross ton mile (“GTM”) mill raie, which rate would be

adjusted annually to reflect changes in UP’s maintenance and operating costs covered by
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the trackage rights fees. See UP/SP-219, Sec. 7, 1 S.T.B. at 413-14 and note 169. As
BNSF states, “it is critical to BNSF's ability to provide competitive service over the
trackage rights lines that the GTM mill rate be properly adjusted to reflect changes in
UP’s cost.” BNSF-PR-20 at 118. If costs fail, such decreases should be properly
reflected in the rate through the adjustment process; otherwise UP will have an advantage
over BNSF in providiig competitive service.

Although the Department is not in a position to determine if the pertinent UP
costs are indeed lower, the charges made by BNSF need review, perhaps on an ongoing
basis. Any increases or decreases in UP’s costs should be properly reflected in the
agreed-upon adjustments to the trackage rights fees. To ensure these changes, it is

important for the Board to enforce this provision.

IV.  CONTINUED OVERSIGHT

The record accumulated in this proceeding establishes both the general efficacy of

the Board’s conditions and that the two carriers charged with carrying out those
conditions continue to have disagreements about them. DOT in these circumstances
believes that a simple extension of the existing formal oversight structure is no longer
appropriate, but that some continued monitoring by the STB is necessary.

The requirements for quarterly and annual progress reports, together with
scheduled initial and reply comments, have served their critical purpose of assessing the
effectiveness o/ the Board’s conditions. These conditions are no longer untested; the past
five years has shown that they have worked to maintain competition overall in the West.
This experience supports a lessening of the burdens that this condition imposes.

On the other hand, there is no basis to disconti..ue oversight altogether. There are
still only two major rail systems in the western United States; vigorous competition

between them must continue indefinitely. Those two carriers continue to disagree about
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the terms of the conditions that ensure their competition. * Shippers may well have other
issues in the future. No one but the Board will be able to ensure that those disputes are
resolved in the public interest.

The Department accordingly recorxmends that the Board consider a less
burdensome, more passive oversight mechanism. We suggest that the quarterly reports
from UP and BNSF be climinated, and that their annual reports be made less detailed.
Interested parties should continue to be able to draw the Board’s aitention to alleged

instances of anticompetitive conduct or dysfunctional conditions.

V. CONCLUSION

The record compiled over the years since the UP/SP merger demonstrates that the
conditions imposed by the Board have fostered and maintained competition in the
western United States. Insofar as most of the disputes this year concern the correct
understanding or application of these conditions, the STB should resolve those disputes
consistent with the central purposes of the conditions: to replicate the competition
provided by SP, and to ensure BNSF access to a sufficient traffic base. The Department
also encourages the Board to continue its oversight of the eftects of this merger, but in a
reduced fashion that is consistent with the confidence engendered by a favorable post-

merger experience.

Respectfully submitted,

\ s 5 -
Sonlif 44
Rosalind A. Knapp \K\/J'
ACTING GENERAL COUNSEL

September 14, 2001

¥/ DOT has also noted that traffic levels have declined significantly in the Southern California corridor
over which BNSF received trackage rights. BNSF-PR-20, Attachment 11. On the basis of anecdotal
information from shippers, BNSF suggests that poor and inconsistent reciprocal switching provided by UP
is responsible, and indicates that it has received similar complaints regarding other areas in which UP
provides reciprocal switching. Id. at 55. BNSF will attempt to measure UP’s reciprocal switching service
performance. Id. We hope that this will resolve any problems of this sort.
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Utah Central Railway Company (“UCRC”) submrts the following
comments to assist the Board in understanding the facts surrounding

the relocation of the transload at Ogden, UT. Burdington Northern

and Santa Fe Railway Company (“BNSF") appears to misunderstand

these facis and the dealings between UCRC and Transwood, Inc.

Transwood, Inc. presently operates a transioad in Ogden on
property leased from Union Pacific (“UP”). BNSF uses the transload
to compete for soda ash produced in southwestern Wyoming at
points served exclusively by UP. BNSF compiains that UP’s
cancellation of Transwood's lease without offering to pay to relocate
the facility threatens this competition. (BNSF-PR-20, PP.91-92)

If BNSF's transload options diminish, it will be BNSF's fault, not
the result of any anticompetitive conduct by UP. UCRC and
Transwood have been discussing Transwood's relocation to UCRC
property since early 1998 - well before UP indicated any intent to
cancel Transwood's lease - and they reached a tentative agreement
to relocate the facility prior to UP’s notice that it intended to terminaie
Transwood's track and property leases. Under the agreement,

UCRC is providing the real estate and improvements Transwood
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needs, and Transwood is nroviding the equipment to take full

advantage of its new location.

Transwood's relocation to UCRC property should benefit all of

the parties involved. Transwoods curent location is too small to

allow it to do much more than transioad soda ash for BNSF.
Transwood's new location is larger, and planned upgrades of plant
and equipment will allow Transwood to handle a greater volume and
a wider variety of commodities for a larger number of customers, all
of whom will have the option of routing via either BNSF or UP. The
new transload facility would maintain existing competition, expand
market opportunities, and open new avenues for BNSF and UP
compete with each other and for traffic that is currently moving by
truck.

UP recognized the benefits associated with Transwood's
relocation, and it has been extremely cooperative. UP allowed
Transwood to remain at its existing site while UCRC acquired real
estate and completed the necessary site engineering and
construction. In order to accommodate UP's need to put
Transwood’s current site to a different use, UCRC and Transwood

have entered into an agreement whereby UCRC will provide
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Transwood with a temporary site to allow its cumrent operations to

continue until the larger, permanent facility is complemed. UCRC's
engineering of poth the sites has been completed, and Transwood is
scheduled to relocated in September.

In sum, the relocation plan was the product of a voluntary
agreement betweer Transwood and UCRC. The entire cost to
relocate, engineer and construct the new facility wil be borne by
Transwood and UCRC, as the parties agreed. UP's decision to
cancel Transwood's existing lease thus in 1o way jeopardizes
existing transload competition.

If anything affects Transwood’s operat.ons, it will be BNSF's
apparent attempt to turn UP's cancellation of Transwood’s lease into
an advanctage in either the merger proceedings Of its business
dealings with UCRC and Transwood.

in May 2001, UCRC met with BNSF officials to discuss
Transwood’s relocation and UCRC's proposed switching charges. At
that meeting, BNSF informed UCRC that any increase in cost to
existing traffic from Transwood couid jeopardize the continued

movement. In an effort to maintain the existing business, UCRC
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responded by proposing to reduce its switching charges for the traffic.

BNSF never rqsponded to UCRC'’s proposal.

in Auguét. however, Transwood officials notifiea UCRC of their

intent to place the relocation on hold. BNSF haa apparently told
Transwood that it would raise rates on transload traffic if Transwood
relocated to UCRC, even though a rate increase wouid likely result in

a loss of the business.

UCRC does not expect BNSF to handle traffic at a loss, but in
light cf BNSF's communications with UCRC, Transwood, and in its
filing with the STB, it appears that this is not BNSF's true concem.
BNSF appears to be trying to play UP, UCRC, and Transwood
against orie another in the hope of obtaining either an advantage in
commercial negotiations with UCRC and Transwooa or in the UP/SP
oversight proceedings. In its filing with the Board, BNSF argues that
UP should pay for Transwood's relocation — it does not argue that it
will be unable to compete because of the costs of serving
Transwood’s new location. In its discussions with UCRC and
Transwood, however, BNSF focuses on its cost of service — it has not

expressed concern for Transwood's relocation costs.
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UCRC believes that transload facilities like Transwood's play an
important role in providing competition and thus serve the public
interest. 1t is jmportant to keep in mind, however, that it is not only
rail competition between UP and BNSF that serves the public interest
. competition between rail and trucks also penefits the public.
Transwood's relocation to an improved facility will increase both
intramodal and intermodal competition. Transwood's relocation
would preserve BNSF's existing transload option and expand both
BNSF and UP access t0 transloaded products, all to the benefit of the
public.

Despite BNSF’s claim that it will lose its existing business,
UCRC and Transwood intend to proceed with Transwood’s
relocation. We anticipate that Transwood's new operations will
commence on September 30th or sometime shortly thereafter. Even
if the economics of transpo.iing soda ash have suddenly changed to
make transloading uneconomical, the Transwood facility will be
available to both BNSF and UP for use with respect to a wide variety

of other products.

UCRC finds it difficult to believe that BNSF will truly be unable

to economically serve the current users of Transwood's service once
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their business is relocated to the new UCRC site. UCRC finds it

difficult to understand how an 80,000 annual ton mcvement of soda

ash would suddenly become economically unfeasible. Although it is

only speculation, it seems more likely that BNSF is either trying to
pressure UCRC and Transwood into giving BNSF a better deal, or it
is attempting to stymie Transwood’s relocation efforts — either to
prevent UP from enjoying the benefits that Transwood’s relccation
would provide or for some other reason. Whatever BNSF'’s logic, the
Board should not allow BNSF to use these proceedings to further its
goals.

The Board need not worry about the issues BNSF raised
regarding UP’s cancellation of Transwood's lease and Transwood's
relocation costs. As Transwood and UCRC have been engaged in
plans to relocate their facility to UCRC lines for some time, UP's
termination of the current Transwood lease had no impact. Both
BNSF and UP, as well as Transwood and UCRC, stand to benefit
from Transwood's new, expanded facility. The public interest will also
be better served. Should the existing business that BNSF handles be

lost, it will be due to market fartors, not anticompetitive conduct by

UP.
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UCRC believes that the BNSF business will nct be lost — that
MNSF is simply engaged in gamesmanship. UCRC atso believes that
this situation will be resolved much more quickly if the Board makes

clear that BNSF's tactics will not provide an adgvantage “in the

oversight proceeding.

Respectfully Submitted

iﬁ;nllam D. Blanset

Vice-President

Utah Central Railway Company
P.O. Box 10402

Ogden, UT 84409

(801) 732-8906
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VIA HAND DELIVERY

ENTERED

. o e th.
I'he Honorable Vernon A. Williams Office of the Secretary

Secretary Ep 12 2001
Surface Transportation Board s . ]
1925 K Street, N.W. Public Rovord
Washington, D.C. 20423-0001

Re: Finance Docket No. 32760 (Sub-No. 21), Union Pacific Corporation, et al. --
Control and Merger -- Southern Pacific Rail Corporation, et al. (Oversight)

Dear Secretary Williams:

Union Pacific Railrozu Company and The Burlington Northern and Santa Fe Railway
Company respectfully request a five-day extension of timic to and until Wednesday, September
19, 2001, to file their replies in the above-referenced proceeding. Yesterday’s events disrupted
the schedules of company personnel and counsel involved in the proceeding, and a reasonable
extension will allow the parties to ensure that their filings are complete and accurate.

If you have any questions regarding this request, please contact Adrian L. Steel, Jr. at

(202) 263-3237 or the undersigned at (202) 662-5448. Thank you for your assistance.

Sincerely,
WD Z

Michael L. Rosenthal

David M. Konschnik, Esq.
Adrian L. Steel, Ir., Esq.
All Parties of Record
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Part of
ublic Record

August 28, 2001

VIA HAND DELIVERY
The Honorable Vernon A. Williams
Secretary

Surface Transportation Board

1925 K Street NW

Washington, DC' 20423-0001

Re:  Finance Docket No. 32760 (Sub-No. 21). Union Pacific Corporation, et al. --
Control and Merger -- Southern Pacific Rail Corporation, et al. (Oversight)

Dear Secretary Williams:

Union Pacific Ratlroad Company (“UP™) and The Burlington Northern and Santa Fe
Railway Company (“BNSF”) respectfully request that they be granted a ten (10) day extension of
time to and until Friday, September 14, 2001, to file their replies in the above-referenced
oversight proceeding. UP and BNSF are discussing a number of the unresolved issues relaiing to
the BNSF Settlement Agreement, and they are hopeful that the requested extension of time may
assist them in being able to reach a successtul resolution of one or more of those issues,

If you have any questions regarding this request., please contact Michael Hemmer at (202)
662-5578 or the undersigned at (202) 263-3237. Thank you for your assistance.

Sincerely vours,

AR

Adrian L. Steel, Jr.

Joseph H. Dettmar, Esq.
I. Michael Hemmer, Esq.
All Parties of Record
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REPLY COMMENTS ON UNRESOLVED ISSUES
RELATING TO THE
RESTATED AND AMENDED BNSF SETTLEMENT AGREEMENT

submitted by

THE NATIONAL INDUSTRIAL TRANSPORTATION LEAGUE

On July 25, 2001, the Union Pacific Corporation, Union Pacific Railroad Company, and
the Southern Pacific Rail Corporation (coilectively, "UP") and The Burlington Northern and
Santa Fe Railway Company ("BNSE") jointly submitted to the Board a "Proposed Restated and
Amended BNSF Settlement Agreement” ("July 25 Joint Submission™). In that filing, UP and
BNSF indicated that they have engaged in negotiations over the past several months to update
the Settlement Agreement that they had entered on September 25, 1995 ("Original Settlement

Agreement") to incorporate the conditions imposed by the Board in Decision No. 44 and in




subsequent Board decisions. They also indicated that, although they reached agreement on a
majority of the changes to be made, there remained several unresolved issues. The carriers' July
25 Joint Submission contained the proposed changes on which UP and BNSF have agreed, and
also contained UP's and BNSF's separate proposals on the issucs on which the two carriers had
been unable to reach final agreement. The July 25 Joint Submissioi proposed that interested
parties file comments on the Proposed Restated and Amended BNSF Settlement Agreement o
August 17, 2001. Finally, also on July 25, 2001, UP filed its "Opposition to Substantive
Changes to the BNSF Settlement Agreement” ("UP Opposition”); and BNSF filed its
"Comments on Unresolved Issucs Relating to the Restated and Amended BNSF Settlement

Agreement" ("BNSF Comments")

The National Industrial Transportation League (“League™), having reviewed the
Amended and Restated Settlement Agreement contained in the July 25 Joint Submission as well
as the BNSF Comments and UP Opposition, desires to submit these Reply Comments in support
of the position of BNSF on three of the 1ssues presented, namely, the issue of the proper
definition of "2-to-1" points; the definition of "new™ and "existing” transload facilities; and the

proper scope of BNSF's trackage rnghts in two important rail cor. idors.

INTRODUCTION

The League 1s an organization of shippers that conduct industnal and/or commercial

enterprises throughout the Unncd States and internationally. The League is the oldest and largest

nationwide organization representing shippers of all sizes and @Il commodities. The League has
approximately 600 separate company members, ranging from smaller shippers to some of the
largest shippers in the country. League members ship substantial voiumes of commodities via

rail, including rail transportation ove. the hines of BNSF and UP. The League has been an active




participant both in the merger proceedings involving the UP and the Southern Pacific
Transportation Company ("SP"), and in the oversight of the implementation of the merger
between the Union Pacific Railroad and SP. League members have an active interest in seeing
that competition by the BNSF, that was intended to replace the competition that was formerly
provided by the SP, is fully preserved.

THE BOARD SHOULD ACT TO CLARIFY THE SETTLEMENT AGREEMENT IN
LIGHT OF ITS POLICIES AND ORDERS IN THE UP/SP MERGER PROCEEDING

In its Opposition, UP argues that the Board does not need to, should not, and cannot as a
matter of law, “"expand” BNSF's rights under the agreement in order to provide effective
competition against UP. UP argues that BNSF's proposals would impose "unlawful retroactive
conditions" on the UP/SP merger; and would contravene the Board's policy favoring settiements.
UP Opposition, pp. 3-12. The League, however, believes that UP seriously mischaractenzes
what is being sought by . . .,F in this matter. The League also believes that the effective
operation of the conditions that the Board imposed in Decision No. 44, slip op. served August
12,1996, 1 S.T.B. 233 (19906), requires clarification by the Board of the issues presented by
BNSF and UP.

These Three Issues Clearly Involve A Need to Clanify the Terms of the Onginal
Settlement Agreement in Light of the Board's Subsequent Orders
Three of the issues presented by BNSF -- the definition of "2-to-1" points, the definition

of "transload facility"; and the restrictions on trackage rights -- involve a clear need to clarify the

Original Settlement Agreement. The need to clarify the meaning of the Original Settlement

Agreement arises because the substance of the agreement that the parties negotiated; the terms
that they used to express their agreement; and the wording of Decision No. 44, did not

completely anticipate -- and realistically could not have completely anticipated -- the wide




variety of factuai situations to which the Agreement and the conditions imposed by the agency

would apply.

The League 1s aware, fo: example, that the 1ssue of the definition of "2-to-1" points has
been a matter for detailed discussion and disagreements between UP and BNSF right from the
beginning, indeed soon after the BNSF trackage rights became effective after the merger of UP
and SP was approved. Quarterly Reports for several years have set out a variety of
disagreements on this matter. BNSF Quarterly Report, July 1, 1997, p. 12; BSNF Quarterly
Report, January 2, 1998, p. 16; BNSF Quarterly Report, July 1, 1998, pp. 59-60; BNSF
Quarterly Report, April 3, 2000, pp. 8-10. In fact, the Board's decision in its very first annual
oversight proceeding extensively discussed the disagreements that had arisen on this issue.
General Oversight Decision No. 10, 2 S.T.B. 703, 710-712 (1997). While the carriers have been
able to resolve some of these disagreements, and while others have melted away because of the
very uncertainty of the definition that BNSF now seeks to resolve, it is very clear that this issue
1s not the result of some late-blooming desire by BNSF to "expand” its rights, but is rather the
result of uncertainties either in the Original Settlement Agreement and/or in the meaning of the

Board's decision in Decision No. 44, and the complex situations to which these texts are applied.

Similarly, the issue of the meaning of "transload facilities" involves a long-standing

disagreement.' In its decision in the very first oversight proceeding, the Board noted that the

arties "sezm to be unable to agree on what constitutes a 'new facility' or a 'new transloading
y 4

facihty." 2 S.T.B. at 715. Indeed, the Board has already acted several times to resolve disputes
regarding the meaning of this condition. See, Decision No. 61, served November 20, 1996,

Decision No. 75,2 S.T.B. 697 (1997); and General Oversight Decision No. 10,2 S.T.B. 703

See, e g, BNSF Quarterly Report, October 1, 1997, pp. 7-8




(1997). More importantly, in both Decision No. 61 and in Decision No. 75, the Board rejected
UP's interpretation of the transload condition, a fact that clearly indicates that the Board not only
recognized the need for clarification, but also believed that the agency's action was not an
unlawful "retroactive condition” or that the Board's policy favc ring voluntary scttlements was

adversely implicated in any way.

Finally, the issue of the scope of the trackage rights in the Original Settlement
Agreement clearly involves a clarification of the meaning of the terms of that document and the
effect of Decision No. 44. In the Elvas to Stockton situation, UP itself admits that it granted
BNSF local access to two shippers on that line. UP's alternative wording in the July 25 Joint
Submission containing the Proposed Restated and Amended Settlement Agreement would
confirm that access permanently. Indeed, UP's grant of permanent access is at odds with UP's
current explanation that it granted access to those two shippers only because of the 1997-98
service crisis. which UP from the start had proclaimed to be only temporary. See pag» 8 of
Proposed Amended and Restated BNSF Setilcinent Agreement contained in July 25 Joint
Submission. UP's concession with respect to the two shippers, by itself, raises a question as 10
whether UP originally believed that the trackage nights that it granted to BNSF n that corridor
were restricted to overhead rights only. In light of its own action, 1t is disingenuous for UP to

argue now that BNSF is secking some new right, or is acting inconsistently with its promises.

Similarly, in the Memphis to Valley Junction situation, UP is seeking to eliminate
wording in the Original Settlement Agreement that would conflict with its current position -- a

clear sign that UP itself recognizes that the Original Settlement Agreement was at mmimum

interally inconsistent. (See UP's proposed elimination of the first phrase ["Except as provided

in Section 91 of this Agreement”] in UP Alternative of Section 6(d) of the Restated and




Amended Settlement Agreement [page 27 of Proposed Restated and Amended BNSF Settiement

Agreement contained in July 25 Jo.nt Submission]).

Thus, there is clearly a need to clarify the meaning of the Agreement.

B. Effective Competition Requires That the Board Resclve These Uncertainties

Both UP and BNSF have, in the July 25 Joint Submission and in their separate filings on
July 25, asked the Board to resolve these areas of disagrecments. The Board should do so. The
League strongly believes that the interest of shippers in effective competition between UP and

BNSF requires the Board to resolve these uncertainties.

Indeed, as a practical matter, the current uncertainty regarding several of these 1ssues
practicably resolves the issue in faver of no competition. Take, for example, the case of a
shipper that 1s contemplating locating a facility at what 1s arguably a "2-to-1" point. Under
Decision No. 44, if the location 1s in fact a "2-to-1" point, that shipper would have access to
competitive rail service by both BNSF and UP. Decision No. 44, slip op. at 124, 1 S.'T.B at 393,
However, if UP disagrees that the location is indeed a "2-to-1" point, then the shipper 1s facea
with a dilemma. If the shipper locates the factlity at the disputed point, and it is later determined
that 1t does not quality as a "2-to-1" point, the siupper would then be captive to the UP. Given
the uncertainty and risks that such a course imposes, a rational shipper will simply choose not to

build the facility at all, or build the facility elsewhere. In either case, the uncertainty over what

qualifies as a "2-to-1" point is still unresolved, thus pesing the same dilemma for the next

shipper in the same position -- and so wne problem continues.

The same is true for the 1ssue of the definition of "new transload facifities.” As the

BNSF Comments and the UP Opposition both state, the 1ssue 1s whether the operator of a new




transload facility may have any ownership of the product being transloaded. But the very
disagreement between the carriers on this point decisively chills awempts to resclve the matter:
why should a shipper expend the money to assemble land and construct a transload fac. lity that
may not be able to take advantage of BNSF access? Indeed, simply the time it would tak:e for the
Board to resolve a specific case 1s a serious negative factor, as markets and business conditions

continually change.

['hus, the League strongly believes that the Board should act to resolve the questions
presented by the carriers and, as noted further below, should act to resolve the issues in favor of
effective competition between BNSF and UP.

UP Is Clearly Incorrect That BNSF's Proposals Would Impose Unlawful

Retroactive Conditions on the UP/SP Merger, or Would Contravene the Board's
Policy Favoring Settlements

In Decision No. 44, the agency imposed a broad oversight condiiion, in which it required
initiation of yearly proceedings to determine "the effects of the merger and the implementation
of the conditions.” Deciston No. 44, ship op. at 147, 1 S.T.B. at 421 Clearly, part of the 1ssue of
the "implementation of the conditions™ involves the meaning of the conditions imposed,
including the meaning of the Onginal Settlement Agreement that was itself imposed, with
modifications discussed in Decision No. 44, as a condition of the UP/SP merger. See Decision

No. 44, slip op. at 145-146, 1 S.T.B. at 419-420,

Thus, the UP's argument, that the Board has the power to "modifv" a condition it
g p )

imposed in Decision No. 44 only if the condition "failed to preserve cornpetition,” 1s incorrect.

In the case of the issue of the definition of "2-to-1" points, "new" and "existing" transload

facihties, and the scope of BSNF's trackage rights, the Board is not being asked to "modify" a




condition: it is being asked to determine the meaning of a condition that it has already imposed.

The Board clearly has the power to do so.

Additionally, there is no real question that BNSF's request to the Board to clarify the
meaning of the Original Settlement Agreement would contravene the Board's policy favoring
settlements and BNSF's promises in the settlcment agreement. These issues simply involve a
good-faith dispute between BNSF and UP as to what the parties in fact agreed to in 1995 and the
meaning of the words that they used to express their agreement, when both parties, and indeed
the Board itself, could not foresee all the complex factual situations to which that agreement and
the Board's conditions would apply. To accuse one party of bad faith is, the League believes,

simply not hicipful.

DEFINITION OF "2-to-1" POINTS

As pointed out by BNSF, the correct identification of "2-to-1" points is critical to the
determination of the rights that BNSF received pursuant io the merger. BNSF notes that it
received the right to serve "2-to-1" shippers, existing transloads, and new shipper fac lities at "2-
to-1" points. BNSF Comments, p. 3. Thus, nctes BNSF, a clear definition of the term 1s vital to

ensuring that shippers will receive the benefit of the Board's conditions. /d. "JP apparently

agrees that there should be a definition of “2-to-1" points in the Amended and Restated

Settlement Agreement, since UP has itself proposed wording to define the concept. See page 3
of Proposed Amended and Restated BNSF Settlement Agreement contained in July 25 Joint

Submisston.

However, BNSF and UP disagree on the substance of the definition. Under BNSF's

definition, a "2-to-1" point is "all geographic locations” (defined by 6-digit SPLC codes) "that




were commonly served by both UP and SP" when the Original Agreement was executed,
regardless of how long before that date shippers at those locations may have shipped, or whether

shippers at those locations were open to or served by both UP and SP.

UP, on the other hand, would define "2-to-1" points as "all geographic locations at which
at least one '2-to-1' Shipper Facility is located.” In turn, "2-to-1 Shipper Facilities,” under UP's
proposed definition, are defined as Shipper Facilities "that were open to both UP and SP . ..

when the 1995 Agreemeni was executed. . . " Thus, the UP definition would require the

cxistence of a "2-to-1" shipper in 1995, and not just that the rail station was listed for service by

both UP and SP in 1995.

The League respectfully submits thai UP's proposed definition is inconsistent with the

terms and policies of Decision No. 44,

It is extremely important to note that, at this point in time (2.e., 2001 and forward for the
life of the Settlement Agreement), the primary purpose for defining "2-to-1" pomts is to
determine points at which new shipper facilities that may locate at such locations can receive
competitive rail service from both BNSF and UP. Presumably, five years after the merger,

BNSF and UP have already identified virtually all shipper facilities that were actually open to

UP ar.4 SP in 1995, as well as all then-existing transload facilities. > Thus, the current dispute

involves a nariow issue, and one that i1s primarily forward-looking: whether new shipper
facilities planned today and for the future wili be able to obtain competition from both BNSF and
UP. Though the issue is narrow, it is very imporiant: the Board noted in Decision No. 44 that

"location of new facilities provides competitive pressure,” and the Board took great care to

I'he League is aware that there are two existing dispates, regarding Tracy, CA and Woodland, CA, that are

)

historical in nature




maintain the availability of such competitive pressure for the indefinite future. Decision No. 44,

slipop. at 124, 1 S.T.B. at 393.°

But a shipper considering locating today at a rail station listed for service in 1995 by both

UP and SP would, but for the merger of the UP and SP, have that "competitive pressure”

available to obtain a rate and service package from the two railroads, regardless of whether there

was another shipper at that location open to both UP and SP in 1995. Thus, it is necessary at this

oint in time to define "2-iu-1" points as geographic locations thai were open to service by both
p P p )

UP and SP in 1995 (regardless of the existence of a shipper open to both UP and SP in 1995), in
order to replicate, through competition provided by BNSF today, the "competitive pressure” that

would have existed today but for the changes wrought by the merger of the UP and SP.

Morcover, the use of 6-digit SPLCs to defirie such geographic locations is particularly
appropriate, because 6-digit SPLCs comprise an extremely narrow geographic area -- a single
rail station -- within which it is logical to believe that a shipper now or in the future choosing to
locate would have ready access to both UP and SP, but for the merger of the two carriers.
Indeed, such a geographic definition is particularly appropriate because in 1995, both UP and SP
held out to the shipping public, in their tariffs, that they cach in fact served that geographic

location

In 1ts Opposition, UP argues that the Board "already rejected” BNSF's current proposal

"when NITL advanced it in the merger proceeding,” citing 1 S.T.B. at 392 n. 123. UP is wrong.

Indeed, the Board was so careful to preserve this source of competitive pressure that it specifically
broadened both the Original Settlement Agreement between BNSF and UP, and even broadened that Agreement as
modified by tie subsequent CMA settlement. /d




First, the context of the Leagie's evidence, as well as the Board's discussion cited by UP,
did not involve the proper definition of "2-to-1" points in the Original Settlement Agreement.

Rather, the evidence submitted by the League was directed to the extent of the overall reduction

in competition to be caused by the UP/SP merger, in support of the League's proposed remedy,

namely, divestiture of various SP lines to other carriers. See, Comments, Evidence and Requests
for Conditions Submitted on behalf of The National Industrial Transportation League, Maich 29,
1996, pp. 23-24. As the agency noted, the protestants

aggregate traffic that will experience various types of competitive

problems that we think are readily susceptible to different types of

remedies. Although divestiture of parallel lines could address harms

discussed here, there are less intrusive ways and more focused ways of

achieving that result, which are adopted here.

Decision No. 44, slip op. at 123, 1 S.T.B. at 392-393.

Second, UP implies in its Opposition that the agency rejected the League's approach in
favor of UP's own approach. The actual situation is preciscly the opposite. In its decision, the
Board noted that, "[t]o identify points to be covered by corrcetive trackage rights, applicants
have identified 2-to-1 points as those that can be served directly, or through reciprocal switching
by UP and SP but by no other Class I railroad.” In a footnote accompanying that quote, the
agency specifically noted that the Applicants had "carefully checked actual accessioility” in
defining "2-to-1" points. Decision No. 44, slip op. at 121-122, 1 S.T.B. at 391 [emphasis added].
After discussing the protestants' contentions that the applicants had not correctly measured the
anticompetitive effects of the transaction, the Board noted that "[w]e agree with protestants that

applicants have not gone far enough in addressing certain adverse competitive effects.”" Decision

No. 44, slip op. at 123, 1 S.T.B. at 393. Thus, it is very clear UP's position, which then (as now)

focused on "actual ac~essibility" to prescribe the limits of curative access by BNSF, was rejected




by the Board, although the Board also rejected the protestants’ contention that divestiture was the

proper remedy.

Indeed. the liberties that UP has taken with the Board's discussion in Decision No. 44 on
this point are graphically illustrated in UP's "block quote" on page 12 of its Opposition, which
conveniently omits the crucial words specifying the "arbitrary proximity" that the Board was
discussing: "a BEA or 4-digit SPLC." [Emphasis added] BNSF in its Comments is not
proposing a 4-digit SPLC, but the far narrower 6-digit SPLC, which defines an individual rail

station. See 1 S.T.B. at 372, and compare to the passage quoted at UP's Opposition, p. 2.

The fact of the matter is that nowhere in Decision No. 44 is there any indication that the
Board was requiring the existence or at least one-dual served shipper before the Board's remedies
should apply, particularly in the narrow case now presented dealing with the location of future
shipper facilities. In fact, the words and policies of Decision No. 44 argue strongly for BNSF's

proposed definition of the term.

118 DEFINITION OF "EXISTING" AND "NEW TRANSLOAD FACILITIES"

As noted by BNSF, the Original Settlement Agreement granted BNSF the right to serve
existing and new transload facilities at "2-10-1" points, and in Deciston No. 44, the Board
expanded the "new facilities” condition to also grant BNSF access to new transload facilhities on
trackage rights lines. The dispute on this issue between the partics involves a single area of
disagreement, namely, whether a qualifying transload facility may have an ownership interest in

the product being transloaded.

In its Opposition, UP argues that the Board should now make a distinction between

"public" and "private" transload facilities. UP seems to argue that the lack of a "non-ownership”




requirement would make it "easy" for every shipper to build its own transload facility, and
argues that BNSF's proposed definition would somehow convert the transload condition into an

"open access" provision.

But the Board has already decided these questions both in Decision No. 61 and in
Decision No. 75, where it said that BNSF should have access to any "legitimate transload
operation." See, Decision No. 61, slip op. at 12; Decision No. 75, 2 S.T.B. at 702. In those
decisions, the Board made no distinction between a "public” and a "private" transload. The
Board ruled that the question of whether a transload operation was "legitimate” would involve
only two ingitinies: namely, would it "entail both the construction of a rail transload facility as
that term 1s used in the industry and operating costs above and beyond the costs that would be
incurred in providing direct rail service." Decision No. 61, slip op. at 12; Decision No. 75, 2
S.T.B. at 699-701 [emphasis in onginal]. UP would now have the Board engraft a new
requirement, namely, that "the operator of [the transioad factlity| has no ownership of the
property being transloaded.” See page 7 of Proposed Restated and Amended BNSFE Settlement

Agreement contained in July 25 Joint Submission.

UP's position would simply erect an additional barrier for a shipper's use of the transload
condition. Not only would the shipper need to construct or have constructed a new transload
facihity and pay costs over and above the costs that would be incurred in providing direct rail
service, but it would also have to find an independent operator of the facility and overcome

whatever operational problems might arise as a result of the facility's separate ownership and

direction. Nothing in the Board's several decistons on the transload requirement suggests that
£ q £2e

such an additional barrier is appropnate, and UP introduces no evidence or even makes no




assertion that there has been any attempted misuse of the transload condition by BNSF or any

shipper.

The UP's proposed new requirement is thus inconsistent with the precedent already

established by the Board, and should be rejected.

IV. RESTRICTIONS ON BNSF'S TRACKAGE RIGHTS
Also at issue before the Board are certain alleged restrictions on BNSF's trackage nghts,
in two locations, Elvas (near Sacramento) to Stockton, CA; and in the Houston-Memphis-St.

Louis Corridor.

While the League is not in a position to comment in detail on the substance of the partics’
negotiations that led to the text of the Original Settlement Agreement, it does wish to briefly

discuss two matters that bear directly on the issue now presented to the Board.

First, the League believes that UP is not correct in arguing that the scope of BNSH's
rights in the two corridors at issue i1s only a matter of the privaie agreement of the parties. See,
UP Opposition, pp. 15-16, 18. While the Original Settlement Agreement was negotiated and

signed by the two parties, that agreement was suhject to and radically affected by the orders and

policies in Decision No. 44. In other words, the Original Settlement Agreement must be read in

light of the subsequent decisions of the agency, which converted that agreement from a private
settlement to an integral part of the mechanism by which the Board imiplemented its own
statutory responsibility to protect the public interest. Thus, in resolving the current dispute, the
Board must examine not only what the parties ne zotiated, but much more importantly, the words
and policies of Decision No. 44 and the Board's subsequent rulings in the UP/SP merger

proceeding.




Second, the League would urge the Board, in interpreting its orders in Decision No. 44
and subsequently, to avoid where possible imposing unnecessary operational restrictions on
BNSF's trackage rights. The rail industry is long past the time that it can afford to tolerate
mefficiencies, and it defies credulity that the Board's orders should be interpreted to mandate
such inefficiencies, particularly when the Board intended in Decision No. 44 to make BNSF an

effective competitor over the trackage rights lines.

These two points are particularly important in the case of the Houston-Memphis-St.Louis
corridor. That corridor was one of the two key traffic lanes at issue in the UP/SP merger case for
a vanety of rail-dependent commodities, particularly chemicals, plastics, and forest products, and
was the subject of numerous discussions and conditions throughout Decision No. 44, See
Decision No. 44, slip op. at 122, 125-126, 132-137, 1 S.T.B. at 391, 394-395,408-409. In
approving BNSF's trackage rights in this corridor, the agency was aware of the need for BNSF to
provide efficient and effective service over the trackage rights lines. For example, in discussing
the concerns of International Paper Company regarding service in the Houston to Memphis/St.
Lous corridor, the agency assured the shipping public in Decision No. 44 that "[t|he trackage
rights and routes opened to BNSF will permit that carrier to provide quality service competition
in these markets," and that the trackage nghts granted would permit "efficient movement of
northbound BNSF traffic from these points . . " Decision No. 44, ship op. at 136, 1 S.T.B. at

409,

UP's position, that BSNF trains in the Houston-Memphis-St. Louis corridor should not be
able to enter or leave these trackage rights at intermediate points north of Bald Knob and Fair

Oaks, AK, 1s just such an operational restriction that the Board should not permit. Prior to the

merger of the UP and SP, BNSF could, for example, have interchanged traffic running




southbound on its Kansas City to Memphis line with either SP or UP at Hoxie or Jonesboro, AK,
depending upon the carrier with which it desired to interchange the traffic to destination. Under

the restriction advocated by UP, BNSF traffic would need to continue past those points to

Memphis, TN, and then come back to the lines of the merged UP at Bald Knob or Fair Oaks (or

Brinkicy, AK), depending upon the destination. But such a restriction would be inconsistent
with the intent of the trackage rights condition imposed by the Board in this corridor, to replace

the competitive rail service provided pre-merger.

Morcover, as discussed above, the text of the Original Settlement Agreement made an
explicit provision in Section 6(d), dealing with UP or SP lines between Memphis and Valley
Junction 1L, that BNSF would "have the right to connect, for movement in all directions, with its
present lines (including existing trackage rights) at points where its present lines . . . intersect
with Trackage Rights Lines." See page 27 and page 43 of Proposed Amended and Restated
BNSI Settlement Agreement contained in July 25 Joint Submission. BNSK's own lines clearly
intersect with the Trackage Rights Lines north of Bald Knob and Fair Oaks, and thus by the text
of the Original Settlement Agreemient itself, BNSF should have the nght to connect to it own

lines north of Bald Knob and Fair Oaks.

VL CONCLUSION

The Board is respectfully requested to clarify and interpret the Original Settlement
Agreement and its prior decisions to approve the text proposed by BNSF to the Amended and
Restated BNSF Settlement Agreement containied in the July 25 Joint Submission to the Board, as

discussed in these Reply Comments.




Respectfully submitted,

THE NATIONAL INDUSTRIAL
TRANSPORTATION LEAGUE

1700 North Moore St.

Suite 1900

Arlington, Virginia 22209

By Its Attornc& s / M’

Nicholas J. D|M/ c
Frederic L. Wood
Thompson Hine LLP

1920 N St. N.W., Suite 800
Washington, D.C. 20036
(202) 263-4103

Dated: August 17, 2001

Certificate of Service

I hereby certify that I have on this 17th day of August 2001 served a copy of the

foregoing Reply Comments on all parties of record, in accordance with the Board's Rules of

Practice, and have hand-served a copy of the Ibrcgoi%unscl for BNSF ; plicants




