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May 5, 1997 
FAX 

Brenda J. Council, Senior Counsel 
Union Pacific Railroad Company 
1416 Dodge Street 
Omaha, Nebraska 68179 
FAX (402) 271-5610 

Dear Brenda: 

On the SPCSL, UTU Generai Chairperson C. W. Downey was advised by phone last week 
by Mr. Richard Mclnally (?) of Timekeeping in Omaha that UP is going to iii:q)lemcnt a new 
timekeeping system (computer) next month. UP has sent a handful of conductors to computer 
training, and some of the more senior conductors have complained that UP is trying to squeeze 
two (2) years of training into two (2) days. 

The UP has moved payroll and General Chairperson Downey personally has been short 
for two pay periods in a row, the most recent being a $661 99 shortage (see enclosed voucher). 
Many UTU represented employees have complained of shortages and were told UP policy was 
not to afford them vouchers, according to General Chairperson Downey. 

Rule 8(c) of the SPCSL Agreement states: - "Paydays" 

"(c) Vouchers for pay shortages not due to the fault of the enployee 
which are equal to one (1) basic days pay or more shall be issued 
upon request, with payment to be made Q)ostmariced or delivered) 
within forty eight (48) hours of the request, excluding Saturdays, 
Sundays, and holidays," 

In my 'iew this is either a violation of the "usual manner" under Section 3 First(i) ofthe 
Act [45 U.S.C. § 153 First(i)] and/or once again, early merger inqjlementation. 

Please advise. 

Very truly yours, 

Clinton J. Miller, m 
- Genera] Counsel 

Enclosure 
cc: R. D. Meredith, UP Gen. Dir.-Employee Relations Planning (Fed. Ex.) (wleacl) 

C. W. Downey, General Chairperson (FAX) (w/out end.) 

i 



FAX and UPS NEXT DAV AIR May 16. 1997 

Brenda J. Council, Senior Counsel 
Union Pacific Raiiroad Company 
1416 Dodge Street 
Omaha, Nebraska 68179 

Dear Brenda: 

This is a supplement to my April 17, 1997 letter to you regarding the carrier's early 
implementation of the merger without implementing agreement(s). This information which 
relates to the matters discussed in my previous letter was recently brought to my attention. 

First, operating ofTicers in the El Paso Terminal have initiated a new practice for 
haiidling interchange between the Southem Pacific and the Union Pacific. Specifically, t!ic 
historical application of the clear and unambiguous language of the interchange agreement(s) 
covering movements between SP and the UP has provided for "reciprocal interchange," i.e., die 
SP delivers to the UP and the UP delivers to the SP. To date, the liability of the Carrier is 
escalating based on "penalty claims" filed by the SP employees who arc instructed to go to the 
UP yard and gather cars and then move the same cars to the SP yard. In a disingenuous attempt 
to circumvent the current agreement, local officers have posted bulletins designating all tracks 
in both yards as interchange tracks, which is permissible under thc agreement. However, this 
does not change the provision of the agreement which provides that the SP will deliver to the UP 
and the UP v/ill deliver to the SP. This type of arrangement is an obvious attempt by the carrier 
to prematurely implement the merger without benefit of an implementing agreement required by 
the New York Deck conditions. 

Also, on the SPCSL, UTU General Chairperson C. W. Downey was advised by phone last 
week by Mr. Richard Mclnally (?) of Timekeeping in Omaha that UP is going to implement a 
new timekeeping system (computer) ne.Kt month. UP has sent a handftil of conductors to 
computer training, and some of the more senior conductors have complained that UP is trying 
to squeeze two (2) years of training into two (2) days. The UP has moved payroll and General 
Chairperson Downey personally has been short for two pay periods in a row, tfie most recent 
being a $661,99 shortage (see enclosed voucher). Many LTTU represented employees have 
complained of shortages and were told UP policy was not to afford them vouchers, according to 
General Chairperson Downey. 

Rule 8(c) of the SPCSL .Agreement states: - "Paydays" 

"(c) Vouchers for pay shortages not due to the f-̂ .ult of the employee 
which are equal to one (1) basic days pay or more shall be issued upon request, 
with payment to be made (postmarked or delivered) within forty eight (48) hours 
of the request, excluding Saturdays, Sundays, and holidays." 

In my view this is either a violation of the "usual manner" under Section 3 Fust(i) of Ac 
Act [45 u s e. § 153 First(i)] and/or once again, early merger implementation, as I stated in my 
earlier correspondence to you, with respect to which I have still not received a reply. Moreover, 



a S ^ ^ an employee was noticed for disciplinary 
that matter, which I discuss'ed eariii?'?n' tfil recKtTSS'MeS' " "^'^ "^"^"^ 

cars arelJê uigtStlf̂ ra'w^^^^^^^ i t e ! i " s t ? ^ h W ? 
mdustiy in die El Paso Terminal contaS Ae comnSS?.̂  ^^ "̂"̂ ^ '̂ '̂  delivered to an 
Commodity Code 4966326̂ . AI sSTaS^a?n«r t ^ ^ ' ^ "̂ PP"" concentrate" (Hazaixious 
these cars have dropped copper concent̂ S în P^!^^^ '̂̂ ^̂  ?^ EI Paso." In transit, 
fhe main line, and iS'and a r S Scks 1^^^"EI Tê in^^ " '̂y *L°"« "^^^ o° 
•s dropped on tfie propeity of tfiiSoTd pre ' n H wX"fv "^ '̂̂ ^^ ^^ich 
crnployees get on or off moving eqS?nt,Tccom^ i^"^^"' *^°"'C ^ ên 
ram is inhaled and ingested by tfie eZloveer^^^ P«rio<l« of 
employees. The significant & X i^oml^^^ ""̂ ^̂ ^ ofthe 
contact witf, tfie on tnd off duty p S of the emn W ^ r h ^ r ^ '̂ft̂ "**̂ ' to come in 
and automobiles. As part of F inSc Docket N̂ ^ ^ fJrT' ' of locomotives, 
an Environmental Impact Statement fET^̂  ̂ nrTfii^^?' ^^ îfic was required to ffle 
•nfomi tfic Surface TranspSon S S^B^Ilf o ? ' " P P ' ' " " * ! - p S i o d i c a i l y to 
requirement, this dangerou? s i t u a t L ' s M ^ ^ ^ 

As I h a l c ' ^ S c T i wilf h?vrtJ° otir^^^^^ letters, must cease. 
Transportation Board if these incidentrrnnSm.i «^ f^ ,? '̂ ""^ order at tfic Surface 
short order to tfiis and myTrevSafcS.̂ ^̂ ^̂ ^̂ ^̂ ^ * ^ « e n response in fairiy 
an order because of the lî Hrnatc i n ' ^ u K l U ^ " , ^ ^ ^ ^ ^ ^ ^ ^ 

Sincerely, 

Clinton J. Miller, IU 
General Counsel 

cc: n A' k'"'*̂ ' "̂tcmational President 
D n; ' Assistant President 
P • C TvC^^ '̂ '̂ce President-Administration 
L r> ^ J T P ^ ° " ' "̂'"'̂  ̂ resident (Fax) 
M B. Futfiey, Vice President (Fax) 
C. U Crawford. General Chairperson (Fax) 
L. W. Parsons. General Chairperson (Fax) 
n j - ^ T ' ^ ^ l ' Chaiiperson (Fax) 
D. L. Hollis, General Chairperson (Fax) 
R. J_ ROSSI, General Chairperson (Fax) 
R n jS^'^^^t^Tl' l̂ 'rector-Membership Services 
R. D. Meredith, General Director-EmplSyee Relations Planning (Fax) 
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L.V. PAMOhiS. SK.. OENmAL CHAIMmiSON 
A.B. MAY. VICE CHAUKMON 
R.C. WA-raON. VKe CHAmPEASON 
a a HIBOON, SEOUSTARY 

51) MMTR SAM dOUiraN nCWY EAST 

MOiWTON.TEXAITWO 
T I U m M K M l j w i . i s i c 

INHETLY 
• 0 U T O : a i lSE 

united transportation union 
(GNERAL COMMITTEE OF AIDJliiSTMENrr - GO 577 
UNION rActnc KAUJioAD - KMrnoiiN Dwraicr 

Tac TtXAS - MnOCAN MAILWAY 

FAX AND U S. MAIL 

July 17, 1997 

Mr. G. N. Garrison 
Superintendent 
Union Pacific Railroad 
24125 Aldine-Westfidd Road 
Spring. Texas 77373 

Dear Mr. Garrison; 

I would like to communicate to you in the strongest terms that tfiis office does not agree 
witfi your officer's actions of the last two weeks. Your officers are insisting on imtiatiitg an eariy 
implementation ofthe UP/SP Merger Implementing Agreement. I have, in past letters, and will in 
this present letter give examples of your officers flagrant violations ofthe STB's restriction on 
merging these two railroads prior to tfiere being an implementing agreement The sad part of this 
is, as bad as you want this implementing agreement, you arc allowing your officers to take action 
that is in danger of killing any chance this agreement has of being ratified. 

I have received reports tfiat the transfer job out of Uoyd Yard. LHR^2. is being sem to 
Englewood Yard to get the automobUes fbr Weatfield. There are jobs on the SP at Englewood 
that are being run Conductor Only under our UP Crew Consist Agreement. They are sending 
transfer jobs firom Settegast Yard to Englewood Yard and being required to switch out their pick 
ups in the SP yard. Last weekend they were using UP crews on SP trains out of Englewood Yard 
in tfic directional flow eastbound This was a flagrant violation thet almost kept the Orgamzation 
fi^om agreeing with tfic directional flow temporary agreemem. I toll Mr. OJin during negotiations 
that the field officers couW not and would not live up to thc agreement which does not allow 
mixing and matching UP/SP crews and traina. He assured me tfiai tfie field officers could restrain 
themselves. Mr Malone assured me tfie field officers HBUW restrain themsdves. Botf- of tfiem 
were wrong. 

I have requested one time already that UTU International file a "cease and desist" order 
with the STB over this division's violations of tfie STB's restrictions on merging tfiese railroada. 
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Mr. O. N. Garrison 
21 ISE July 17,1997 

P««o2 

Now, the âoUtions are occurring so fiw and in such mimbers It i.har^ 

rthr??S^n° ^ ' " ' ' ^ . ccpy of this letter again requSi^tf^ ^ SSn with tfie STB to stop your officers shice apnarentiv vou arm unlku to^^ JyWty • 

i«^K»n»i«tf>« you take some actioi. to control your offioert. I aak that vou .dvi™. 
office of v/hat actK>ns you are taking and what actions are b ^ W ^ ^ 
relates to adherence to the cm fMirio*;̂ . T ^ "H '̂ireo OI your officers as it 
m«es 10 aonerence to the STB restnctions I ask for your answer at your eaiiiest opportunity 

Lany W. Parsons, Sr. 
General Chainnan 

LWP/djm 

cc: Mr. Clim Miller, Chief Counael. UTU 
Mr. Charles Malone, General Mai«cr-UP 
Mr A T. Olin, General Director-UP 
Mr. Maik Payne. Superintendent-UP 
All Local Chairpersons, UTU/Locals 524, 756,937, 1205 1458 



L.W. PARSONS, SR.. OENERAL CHAIRPERSON 
AB. MAY, VICE CHAIRPERSON 
R.C. WATSON. VICE CHAIRPERSON 
S O HIBOON. SECRETARV 

SlJ NORTH SAM HOUSTON PKWY EAST 
SUTTE 130 

HOUSTON. TEXAS 77060 
TELEPHONE (281)591-1536 

FACSIMILE NO.(28l) J9I-2907 

IN REPLV 

UEI ERTO: GCL-C-46-1-97 

united transportation union 
GENERAL COMMITTEE OF ADJUSTMENT - GO 577 

tj;VION PACIFIC RAILROAD . SOUTHERN DISTRICT 
TIIE TE.\AS - MEXICAN RAILWAY 

FAX AND J.S. MAIL 

July 19, 1997 

Mr. A. T. Olin 
General Director Labor Relations Operating South 
Union Pacific Railroad 
1416 Dodge Street, Room 332 
Omaha, Nebraska 68179 

Dear Mr. Olin; 

There have been further violations of the temporary agreement dated June 24, 1997, under 
which airectional flow traffic was allowed between Houston and Beaumont. 

UP crews are siill being used on SP trains. As pointed out i'i several discussions and 
letters this should not be allowed and cannot be tolerated. 

The Union Pacific is sending HB«&T crews from Settegast Yard and requiring them to do 
switching on their pickups before hauling what is supposed to be transfer work back to Settegast. 
I also understand that the Carrier has instituted Conductor Only Hump Yard assignments at 
Englewood Yard on the SP, I suppose under my Crew Consist Agieement, but that is a violation 
to be handled by Mr. Rossi's Committee. 

Our temporary agreement stated our UP agreements would be adhered to. There was 
particular discussion that DeQuincy crews, in exchange for permitting this agreement to be 
implemented, would be paid Belt Time or ITD/FTD in line with our UP agreements. You and I 
discussed this and agreed that this item and the protective periods were the two main selling 
points to get this agreement signed. Needless to say. Timekeeping is not paying one penny of 
either Belt Time or ITD. These crews are running all over Houston just as we agreed they would 
and just as we discussed, it is taking long hours to get off the UP and through Englewood Yard. 
This is causing an increase in ITD. We gave you an agreement and you need to live up to what 
you promised in exchange foi that agreement. Two employees to check on this are 
C. M. LaFargiie a.)d R. L. Redden. 
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\.B. MAY. VICE CHAIRPERSON 
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IN REPLY 
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united transportation union 
GENERAL COMMITTEE OF ADJUST^4ENT - GO 577 

UNION PACIFIC RAILROAD • SOUTHERN DISTRICT 
TIIE TE,\AS - MEXICAN RAILWAV 

FAX AND U.S. MAIL 

July 19, 1997 

Mr. A. T. Olin 
General Director Labor Relations Operating South 
Union Pacific Railroad 
1416 Dodge Street, Room 332 
Omaha, Nebraska 68179 

Dear Mr. Olin: 

There have been further violations of the temporary agreement dated June 24, 1997, under 
which directional tfow traffic was allowed between Houston and Beaumont. 

UP crews are still being used on SP trains. As pointed out in several discussions and 
letters this should not be allowed and cannot be tolerated. 

The Union Pacific is sending HB&T crews from Settegast Yard and requiring them to do 
switching on their pickups before hauling what is supposed to be transfer work back to Settegast. 
I also undei stand that the Carrier has instituted Conductor Only Hump Yard assignments at 
Englewood Yard on the SP, I suppose under my Crew Consist Agreement, but that is a violation 
to be handled by Mr. Rossi's Comniittee. 

Our temporary agieement stated our UP agreements would be adhered to. There was 
particular discussion that DeQuincy crews, in exchange for permitting this agreement to be 
implemented, would be paid Belt Time or ITD/FTD in line with our UP agreements. You and I 
discussed this and agreed that this item and the protective peri( ds were the two main selling 
points to get this agreement signed. Needless to say, Timekeeping is not paying one penny of 
either Belt Time or ITD. These crews are runmng all over Houston just as we agreed they would 
and just as we discussed, it is taking long hours to get off the UP and through Englewood Yard. 
This is causing an increase in ITD. We gave you an agreement and you need to live up to what 
you promised in exchange for that agreement. Two employees to check on this are 
C. M. LaFargue and R. L. Redden. 



Mr. A, T, Olin July 19, 1997 
GCL-C-46-1-97 Page 2 

The Carrier is running the LHR-02, which is a transfer hauling job from Lloyd Yard at 
Spring, down to and out on the SP railroad. They are sometimes going as far as Englewood Yard 
to get their cars. This crew is not even covered by the temporary agreement of June 24, 1997 and 
definitely should not be going on the SP for anything! 

Another problem is a conflict between Ms, Alexander in your office and my Local 
Chairman J. P. Clem concerning the Carrier's blanking of certain assignments on the Baytown 
Sub. The Organization agrees that the Carrier has the right to blank assignments as long as they 
do it in the prescribed manner under our agreements. The Cai rier is supposed to give 24 hour 
notice of a job assignment being blanked. In times past, we have given a certain amount of 
leeway in the application of this rule and allowed the notice to be valid as long as the Carrier 
notifies the crew prior to their tying up the day before the one being blanked. The Carrier should 
be able to tell 12 hours in advance when an assignment does not need to work. However, when 
an employee shows up for work and is held for several hours before the Carrier releases them the 
Carrier has lost the option to "blank" the job. One thing to remember is these men sometimes 
have performed service on the ground but are also Footboard Yardmasters and during the wait for 
the Carrier to find an engineer have marked lists, PICL'ed cars, directed traffic, and other parts of 
their assignments prepatory to switching cars with the engineer. These are items they would 
normally do whether they had an engineer or not. I would also like to point out that these 
assignments are covered by the protective period under the temporary agreement and it is 
probably a moot point to blank the job since the Conductor has protection under items 9 and 10 
anyway. 

Please research these incidents and advise this office at once ofthe handling and resolution 
of them. These are the exact items and the type of items that concerned me during discussions of 
the allowance of the temporary agreement. These are the very incidents that you assured me 
either would not happen or that you would stop immediately if they did. They have now 
happened and I am holding you to your promise to stop them. 

Sincerely, 

Larry W. Parsons, Sr. 
General Chairman 

LWP/djm 

cc: Mr. G. N Garrison, Superintendent, UPRR 
Mr. Charies Malone, General Manager, UPRR 
Mr, C. L. Crawford, General Chairperson, UTU 
Mr R J. Rossi, General Chairperson, UTU 

y Mr. C. J Miller, III, General Counsel, UTU 
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Mr. M. B. Futhey, Jr., Vice President, UTU 
Mr. P.. C. Thompson, Vice President, UTU 
Loc-"! Chairpersons/Secretaiies: UTU/524, 756, 937, 1205 &1458 
>ii. A. L. Polvadore, Local Chairperson, UTU 
Mr. L. L. McBride. Loca! Chairperson, UTU 
Mr D. D. Dodsen, Local Chairperson, UTU 
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united transportation union 
GENERAI. C OMMITTEE OF ADJUSTMENT - GO 577 

UNION I'ACIFIC R-VILROAI - SOUTHERN DISTRICT 
TIIE TEXAS - MKXl :AN RAILWAY 
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txeCEIVEL 

JUL 2 4 1997 
LEGAL 

FAX AND U.S. MAIL 

July 19, 1997 

Mr. A. T. Olin 
General Director Labor Relations Operating South 
Union Pacific Railroad 
1416 Dodge Street, Room 332 
Omaha, Nebraska 68179 

Dear Mr. Olin: 

On July 17, 1997 I had a conversation with Superintendent Gregg Garrison in reference to 
my letter of thai date listing several violations that are occurring in the Houston area pertaining to 
the UP/SP Merger. In the course ofthe discussion, we came to the item concerning the use of 
DeQuincy UP crews being used to man SP trains out of Englewood Yard when operating 
eastbound out of Houston under the temporary agreement allowing directional traffic. You can 
imagine my surprise when I was told that I had neariy shut down the area with the threat ofa 
strike if the Ca. rier had used any Officer crews on the Fourth of July weekend. You can imagine 
my further surprise when Mr Garrison informed me that he was under instructions from Labor 
Relations that this use of UP crews was still to be done prior to the use of such officer crews. 

1 am sure you will remember our conversations on July 2"'' which covered this same topic. 
You and I both know that I was very adamant that the temporary agreement was explicit in it's 
restriction on the use of UP crews to man SP trains and visa versa. I was very emphatic that the 
members of my Lodge were upset with me to a certain extent for signing the temporary 
agreement and that the only reason 1 had done so was the fact that I had the personal assurances 
of both yourself and General Manager Charies Malone that this mixing and matching of crews 
would not happen!! You and I , in our conversations of July 2"'', discussed at length about the 
BLE wanting to use crafl crews in preference to officer crews and you expressed surpnse that I 
was taking a different tack. I explained to you that this son of action by the Carrier m direct 
contradiction to what is allowed in our temporaiy agreement would jeopardize not only this 
temporary agreement but the proposal out for ratification on the Houston Hub itself 
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Mr. Garrison also expressed surprise by my insistence on the Carrier using officer crews 
and assured me that he was under instmctions from aU of his superiors (I can only assu.me this 
includes Mr. Malone) to use officer crews only in the last ditch ci. cumstance. Someone is lying in 
UP management, and 1 want to know who. I am getting sick and tired of being nm in circles 
between your group of Labor Relations otficers and field officers under Mr. Malone. There 
seems to be either absolutely ng communication between these two groups or else there is total 
collusion between the two groups to play games of "who me" or " I didn't know that" in an effort 
to circumvent the various agreements. I was plain to you and Mr. Malone during talks to 
establish this temporary agreement that our biggest fears were yoM would mix and match crews 
and that you would run crews past Beaumont on different railroads I was plain to you in our 
conversations on July 2"̂  that you could do anything you wanted to with the BLE or officer crews 
but I wanted you to do what you and Mr. Malone promised me and adhere to what the temporary 
agreement required. As you know, the conversations concerning the temporary agreement were 
on a conference call which included UTU Vice Presidents Futhey and Thompson and Mr. Malone. 
This conversation was being done under the threat of General Counsel for the UTU Clint Miller 
filing with the STB for a "cease and desist" order because of threats by the Carrier to implement 
the temporary agreement without our consent. 

I must insist that instniction> be given to the Carrier officers in the field and that some 
proof of this be shown to me so tha: I can be comfortable that you and the carrier are going to 
live up to the agreements that liave aeen made and will live up to the agreements that we are 
attempting to make. We have attempted for the last two years or more to convince this Carrier 
they were desperately shcrt of employees. I do not know nor am I respons-ble for what has 
occurred on the SP. Nor am I responsible for any crew shortages on the SP, That shortage and 
crew supply should be handled with Cari Crawford and his Committee, When you violate the 
agreement and u.5e my crews on SP trains, it simply runs my Committee out of men and what 
follows is an app-opriate increase in the agreement violations such as those that occur with the 
RT46 Pool both in Houston and Livonia, I need to know what actions are being taken as soon as 
possible so that I can accurately assess what actions I need to take to protect my agreements. 

Sincerely, 

Larry W. Parsons, Sr. 
General Chairman 

LWP/djm 

cc: Mr. G. N. Garrison, Superintendent, UPRR 
Mr. Charies Malone, General Manager, UPRR 
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Mr. C. L. Crawfort* General Chairperson, UTU 
Mr. R. J. Rossi, General Chairperson, UTU 

^Mr. C. J. Miller, III, General Counsel, UTU 
Mr. M. B. Futhey, Jr., Vice President, UTU 
Mr. P. C. Thompson, Vice President, UTU 
Local Chairpersons/Secretaries: UTU/524, 756. 937, 1205 &1458 
Mr. A. L. Polvadore, Local Chairperson, UTU 
Mr. L. L. McBride, Local Chairperson, UTU 
Mr, D. D. Dodsen, Local Chairperson, UTU 



July 03, 1997 

Clinton J Miller III 
General Council 
14600 Detroit Avenue 
Cleve!8nd,Ohio 44107 

Dear sir: 

unitsd tpanspartatlan 

For your review documents showing that the Union Pacific is using Southem Pacific crew in areas that they do not 
have the nght to do so at this time. 

The firsi problem area is Yermo, California, the away fi-om home terminal for UP LA fi-eight crews. The SP crews 
are handling irains fi-om Yermo to Mojave These are trains that UP crews would normally handle. 

The second problem area is LA/San Pedro San Pedro is a branch line that runs twenty miles fi'om La to the ports 
at the harbor. The SP crews are handling unit coal trains and intermodal trains that UP crews normally handle. They 
are handling these trains to and firom the port facilities with no apparent panem. 

These issues are diflBcult to track as the Up does not show these moves on the UP computer system .HS they show all 
their other trains They are doing a very good Job of hiding these trains and separating the SP crews fi-om thc UP 
crews. 

Enclosed are documents showing this is happening. Ot special note is copy of instructions issued by the carrier as 
to how they want the crews to be co-mingled at the San Pedro area We have no agreements that would allow for the 
carrier to operate crews this way 

idling as you deem necessary 

JlpWalker 
oad Local Chairman 
rU#i422 

16246 Annatto Court 
Chino Hills, Ca 91709 

cc R E Carter 
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(LV YERMO CREWS ZB CX650 RT55 W Tl 
01 GARRISH OK 
02 BREWER OK 
03 HARRISON 0330 
04 DEVOGE OK 
05 HARKER 0 330 
0 6 ERTLE 0245 
07 WHITEHEAD MriKYR 20 
06 LEAVITT 
uy BURNS MNPYR 20 1415 
l u MORGAN MHK-/R /.u 18u0 H-G 
11 DODGE ANPLA 2/. I v i . 

COVERDELL MHKYR 21 1-330 
13 OTTEY ZGILA 2 2 2115 
14 
15 

-A -A -A -A -A * -A. pxo N E NUMBERS******* 
ATSK HOTLINE l-847-995-5950_ 
CTN MECHANIC 1 -yO^ir873.-31 2.5_ 
SP CREW CALLED 8-812-5528_ 

WARRANTS 8-8I2-5854_: 
8-812-7748 

: ̂  i*r if. T*: 

SP 
SP 

TRK 
REROUTE 

'MOJAVE WARRANTS ATSF l-708-^>y5-b7i2' 

CLBBG-zi WORKS AT YERMO! 

* .V -x H A 7, A RD 0 U S N 0 T E S * > * * * -v A * * -.r 

.V •* .* \ -K •!<•!<-A-k i t ^ A * * ^ 

.* .". tr * ^ * .* .*; * -M -x -M A .•'t * * A. •.• >. k A A * * A -k -k-k k k k-A. > 

'**LA-YERMO CREW (ZB CX&50 RT:..l W T*"* 
01 FERRARI OK ', 
0 2 ARMSTRONG OK 
03 MAk.Si-iALI. 
04 LUF.TH 
0 5 .SMITH 
0 6 KAVA 
07 PERALTA_ 
08 WICK.S 
Oy MALONE 
lu FRAZiEiR_ 
11 GREEN 
1 2 EMPEY 
1 's SALAZAR_ 
14 ROB IN.SON 
15 MARTIN 
It, ???? 
J 7 
] 8 

OK 
OK 
0 K 
OK 
2100 
?145 
? ? ? 

-:':• :• ITLXBR 14 J31S. "CI.BSR 20 1630' Il.ASC /4 2uu>J J.ZN3624 205f. .TLAGl 24 2200~ ALAKC 25 2330 



u 
11 / t j 2 / 7 

OA 

13:0 7:54 OUTIioUMD CALL SHEET CD. ho'}/. 

TRAIN-ID 1S0AM..T 02 

POOL 
CALL DATE AND TIKE 
DIVISION 
TERMINAL DEPARTING 
.SCHEDULED TO DEPART 

BY BAK/YERMO 
Ot.>/u2/y7 - I4'ju 
LOS ANGELES 
BAKERSFIELD 

IF DEADHEAD IS TN CONNECTION WITH HRS OF .SVC RELIEF, COMHINE DH AND SVC 

U / 
X NAKE £MP-S.SA-NBR TURN 

CALl". ON DUTY DEAD 
TIME DATF TIKE DATE TIME HAH 1 

N' :< CK GEORGE 
0 X CF MACIAS 
1 X RL SCHAEFER 
/. VACANT TURN 

545-7 2-7^64 MUi38 
571-96-bOll MUI38 
560-44-8574 MUI38 

MUi 38 

J307 060/ 
1307 0602 
1307 060 2 

14 30 
1430 
1430 

0603 0/30 
0603 0230 
0603 0/30 

UNITS: 

L0A.DS: 
CABOOSE: 

".LEKETRY DEVICE: 

EMPTIES: TONS FEET; 

)MKENTS; OFFICER SPECIAL TO YERMO...DH TO BA ON ARRIVAL 
*. A A A A A.t. A A A. A A. A. A. A. A. A. A. A. A A A A A. A. A. A A A. A. A A A A A A A A A A. A. A. A. A A. A. A A A A A. A. A A. A. A A. A A A A A A A A A T. A A. A 

I. A. A. A A A A. A. A A. A. A. A A. A. A A. A. A. A. *. A A A A. A. A A. A. A -A A A A A A. A. A A A A. A. A. A. A. A. A. A. A A A. A. A. A. A. A. A. A A. A. A. A. A A A A A. A. A. A. 

NO JOB IS .SO IMPORTANT, NO SERVICE SO URGENT, 
THAT WE CANNOT TAKE TIMh TO PEkFOr<M ALL WORK .SAFELY 

A A 

A A. 

A. A. A. A A A A. A A. A A. / A A A. A A A * * A A /. A A. A A A. A A A. A. A. A A A A A A. A. A. A. A A. A. -A A. A A. A. A. A. A. A A. A. A. A. A A. A. A. A. A. A A. A. A. A 

A. A A A A A..p A A A A. A A. A A A A A A. A A A A A A. A A. A. A A. A. A. A AAAA A. A. A. A. A A. A. A. A A A A A. A. A. A. A A A. A. A. A. A. A. A. A. A. A. A. A. A. A. 



u t.i / 1 8 / / 1 3 : 1 8 : 3 4 Ouihui.iND CALL SHEET C D • hu >. 

T R A I N - I D 

POOL 

CALL DATE AND TIKE 
D I V I S L u N 
T E RK i NAL D r.Ph RT I NG 
.SCHEDfJl.ED TO DEeART 

' I E DF. 'VDKEAD TS IN CONNECTION WITH ciRS OF 
C U K » , I N A T I O N DKADnF.AD S, SERVICE 

' • H O T Mf,/ \ i , NOT AVAILABLE •• - BRING i.UNCH '•'' 

5^BABAPB18 

Rx BAK/'xEkMi.t 
u 6/18 / V 7 - 1445 
LOS ANGELES 
BAKERSFIELD 

.vC RELIf.F, COMBINE .DH AND .SVC '' 

k l 
CC X NAME EMP-.SSA-NBK TURJi 

CALL ON DUT'X .'>r.AD 
TIKE DATE TiKE DATE TIME HAKi 

EN X PT GUERRERU 
CO X BJ PRICE 
hi. VACANT TURN 
b/. VACANT jlLRN 

571-51-87/ .I MUi 37 
568-50-6752 MU137 

MUi 37 
MUJ 3 7 

1317 06.16 1445 uoi^ u/45 
1317 0618 1445 0613 0245 

UN IT.S: 

LOAD.S 
CABUUSE 

TELEMETRY DEVICE 

EMPTIES: TON.S; 

COKKENrS: iCSRLh ' i / . , CMB SVC, D/H TO SANDBoRN, PlO TAKE fO MO..)AVE, D/H iO BA, 
T H A N K S . . . . 

*. ,1 .'. .. A A A .,. I ». >. A ,», », » / t. t >. A > A A A A / A A A A *. A A >, ». •. A A * A. A I A / t . , / A > A. A A A. A > I >. A A t. >. . >. >, /, f. A i - ... > 

A I . A I . A. A A A >. A >, » A. A ». A > A A A K ' > >. A A A A. A A t A >. / >. t. >. >. A A A A .». A A A > A A A A A A A >. A A A t. A >. A A. A. A I . *. '. > 

NO JOB IS so IMPORTANT, NO SERVICE SO URGENT, AA 
> THAT WE CANNOT TAKE TlMr. TO PKRFOF<K' ALL WORK SAFELY. ' 

> *. A A .', A A t A. t .,. f.A A t A .' A A A A t A A A *. A A *. A A A ». >. ,< A. A *, A A 7. A. A A A A A A A >. A. A A A A A A A A > A A A A 

/ *, A -A A .». A. AAAA > t, . ,, > A. A A A. A. A A A A. A. A A A. A A. A A A A A A A -t. A. A A A. I t A. A A A A A A A A A A A A -A A A . A A A A *. A A A. 

,ND 



5/19/97 
LA 

12t44i00 OUTBOUND CALL SHEET CD.B032 

TRAIM-ID I ICCSRB 12 

POOL . 
CALL DATE AND TIME : 
DIVISION : 
TERMINAL DEPARTING t 
SCHEDULED TO DEPARTi 

LA L.A.-INDIO 
06/19/97 - 1440 
LOS ANGELES 
LOS ANGELES 
;440 

IF DEADHEAD IS IN CONNECTION WITH HRS OF SVC RELIEF, COMBINE DH AND SVC ** 
CGMDINATION DEADHEAD tc SERVICE •» 
HOT MEAL NOT AVAILABLE BRING LUNCH "* 

R/ 
X NAME BMP-SSA-NBR'. TURN 

CALL ON DUTY DEAD 
TIME DATB TIME DATB TIME HAHT 

r R SD COUSINO 
) R WL GARTH 

TEMP BLANK 
I TEMP BLANK 

UNITS I 

LOADS) 
CABOOSEi 

:LEMSTRI DEVICBi 

S69-58-1023 LA293 
567-62-1223 LA276 

LA276 
LA276 

EMPTIES! 

1243 0619 1440 0620 0240 
1236 0619 1440 0620 0240 

TONS I FEET J 

•MMENTS: OD LA, DH TO E. LA-UP. TAKE TRAIN TO METRO LONG 
BEACH 

NO JOB IS SO IMPORTAiiT, NQ SERVICE SO URGENT, 
'THAT WE CANNOT TAKE TIME TO PERFORM ALL WORK SAFELY, 

* » 
11 

* * * * t t * t a a a » ^ t t a t.m t t t »tt » » m * I * M tl » »» * M ± t t » » t t n t M m » » t m a * tl m * a t a M * t t * a t a tt * 
aataaaaaauaaaaaaaaaaaaataaaaaamaaaaaaamttaaaaaaaaaaaaaaaaat^aaaaaaaa f 

1000 0 6 1331 06/19/9AU353 X8 N042 VB99a01 

u •fXyl 

' y 

I ••'ct «• 



u6 I /. i l ^ > ~ l 
E BA 

1.5: 15: 31 OUTBOUND CALL SHEET CD.BO32 

T R A I N - I D 

POOL 
CALL DATE AND TIME 
D I V I S I O N 
TERMINAL DEPARTING 
SCHEDULED TO DEPART 

f5 2bAVAPB2/ 

BY BAK/YERMO 
U 6 / / 2 / V 7 - 1635 
LOS ANGELES 
BAKERSFIELD 
1635 

TF DEADHEAD IS I N CONNECTION WITH HRS OF .SVC R E L I E F , COMBINE DH AND .SVC ** 

NAhE EMF-SSA-NBR TURN 
R/ 

CC X 
CALL ON DUTY DEAD 
TIME DATE TIME DATE TIME HAHT 

EN X DA AREl.L/ NO 
CO X BA PENA 
B i VACANT TURN 
B2 VACANT TURN 

UNITS: 

LOADS 
CABOOSE 

TELEMETRY DEVICE 

h h i - h o - l A . h O MUi 37 
5 5 5 - 7 0 - 1 0 9 5 MU137 

MUi 37 
MUi 37 

EMPTIES: 

1513 0622 1635 0623 u435 
1513 0622 1635 0623 0435 

TONS: FEET; 

COMMENTS: 1 CSRLA i y TAXI TO YERMO 
TRAIN TO BA 8 HRS REST I V jjr% \ i \\ii.K.j i ^ ^ . \ . t t 

. A. A. A A. A A. A. A. A. t. A A A A A A. A *• A. A. A A A A. A Ai A A A A. A A A f . A. A A. A -k -k *.*. A. *. A. A ii -h A. A A. A A A A A. A. A A A A A A. A A A A A A A *. 

. A A A A A A. A A A A. A A A A A A A A A A A A A A A A. A A A A * A A A A A A. A A A A. A. A. A A A A A A A A A A A. A A A. A. AAAA A. A. A. A. A A. A. A. A 

NO JOB I S .SO IMPORTANT, L'C SERVICE SO URGENT, 
THAT WE CANNOT TAKE TIME TO PERFORM ALL WORK .SAFELY, 

A. A, 

A A. 

A A A A A. A. -lf,A. AAAA A AAA*. A A AAAA A A A. A A A A. A A A. A, A. A A A A •', A A. A A A A A A A A A A A. A. AAAA A A A A A A A. A. A A A A A. 

A A A. A A A. A. A A A A A A A A A. A A k A A. AAAA A A A A A. A A A. A A A A A t. A A A A. A. A A A. A A. A. A. A A. A. A. A A A. A A A A A A A A. A A. A t. A. 

•ND 



B 
0(>/A./.L.>1 
E BA 

15:05:56 OUTBOUND CALL SHEET CD.B032 

TRAIN-ID 

POOL 
CALL DATE AND TIME 
DIVISION 
TERMINAL DEPARTING 
SCHEDULED TO DEPART 

5iBAVAPB2 2 

BY BAK/YERMO 
06/22/^7 - 1630 
LOS ANGELES 
BAKERSFIELD 
16 30 

IF DEADHEAD IS IN CONNECTION WITH HRS OF SVC RELIEF, COMBINE DH AND .SVC * * 

EMP-SSA-NBR TURN 
R/ 

CC X NAME 
CALL ON DUTY DEAD 
TIME DATE TIME DATE TIME HAHT 

FN X PT GUERRERO 
CO X KS BUNTING 
BJ VACANT TURN 
B2 VACANT TURN 

UNITS: 

571-51 
571-66 

•8721 MUI38 
-4651 i.'U138 

MUI 36 
MUi3& 

1505 0622 
1505 0622 

1630 
1G30 

0623 0430 
0623 0430 

EMPTIES; TONS: FEET; LOADS 
CABOOSE 

TELEMETRY DEVICE 

COMMENTS: I CSVLB 14 TAXI TO Yt.RMO 
TRAIN TO BA 4 HOURS OFF 

AAAA.kAkkkA-kAAAA.A-kA.AA.A*.k*.A.kA.AkAAA*.A.*.1i.A.t.-kAikf.kk-Akk*.Ak-kA.-AAkA.At.-k-kAk-k.k-k*.k*.Ak-kk 

AAAA.k*.kt.k-kA*.*.-kkAAkA.A*.kt'-t,f.ti.kkAAAA-kk-k*.k-kAAA.*.*.kAA.AA.*A.A.At.t.-k-kA-kk-kkk,-kk.*.*.kk*.Ak-k 

** NO JOB IS SO IMPORTANT, NO SERVICE SO URGENT, ** 

kkk 
THAT WE CANNOT TAKE TIME TO PERFORM ALL WORK SAFELY A. A 

A A A A A 

END 

i n r t i nr . v,Mm<u i i r t r \ u 11.1-11;, 1 v r i i n . r v j i M j n L , i i H- .TMN i i . u i . 
AA.A.A.if,AAkAAkA.AAA.A.AkkAAAA-kkkA.k*.AA.AAA.Ak*iAA-k*.A.AAkk*.kt.AAkA.A*.Ak*.*.*.A.A-AAAAAA*. 

A A A A A. A A A. A A k A A A A A A kk A A A A A A k A *. A A. A-k A k k A A A A A A. A k A. A A A A A. A A A A A A A A A A A A A A A A A A 
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'0? SP unfiii i. ' iRAiic; iiAf.rirTT ro nn.iAoi 

?(;sr< i I V <:,i-

7 / j s / A r p v o i d . 

o n 

r.n 

o n 
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a y r o t . : t i I r: ! .:i|:.t>o.:l „ I ' l H n t s O i . c u i , i . e d b v t i ~ £ . i . n . 
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0 h / 2 2 / V 7 
E BA 

1 5 : 1 5 : 3 1 OUTBOUND CALL SHEET CD.Bu3 2 

T R A I N - I D 

POOL 
CALL DATE AND TIME 
D I V I S I O N 
TERMINAL DEPARTING 
.SCHEDULED TO DEPART 

52BAVAPB2 2 

BY BAK/YERMO 
06 /22 / i>7 - 1635 
LOS ANGELES 
BAKERSFIELD 
16 35 

TF DEADHEAD I S TN CONNECTION WITH HRS OF .SVC RELIEF, COMBINE DH AND .SVC * »• 

NAME EMP-SSA-NBR TURN 
R/ 

CC X 
CALL ON DUTY DEAD 
TIME DATE TIME DATE TIME HAHT 

EN X DA ARELLANO 
CO X BA PENA 
B i VACANT TURN 
b/. VACANT TURN 

UNITS: 

LOADS 
CABOOSE 

TELEMETRY DEVICE 

5 5 7 - & 0 - i / . 5 O MUI 37 
5 5 5 - 7 0 - 1 0 9 5 MU137 

HUi37 
MUI 37 

EMPTIES; 

1513 0 6 2 / 
1513 0622 

1635 0623 0435 
1635 0623 0435 

TONS; FEET: 

COMMENTS: 1 CSRLA i y TAXI TO YERMO 
TRAIN TO BA 8 HRS REST 

'. A A A A A A A A A A A A A A k A A A A A A A A A k k A A A A A A A A A A A A a A A A A A A A A A A A A A A k A k A k A A A A A A A A A k A A A 

'. A. A. A. A A A. A. A A A. A A. A A A A. A. A. A. A. A. A. A. A A A. A A. ,•. A. A A A A. A. A. >. A A A *. A A. A t. A. A. A A. A A A A. A. A A. A A. A A. A A A. A A. A. A A A. A A. 

NO JOB I S SO IMPORTANT, NO SERVICE SO URGENT, 
THAT WE CANNOT TAKE TIME TO PERFORM ALL WORK .SAFELY. ^ *• 

'. A A A A A. A. If A A A A AAAA A A. A k AAAA A A A. A A A. A A. A A. k A. A. A k A k k A. A. k A, A A A A. k A A A. A A. A A A k A A A A A A A A. A. A. A A 

>. A A A A. A A A A. A A A A A. A A A A A A A A A A A A A. A A A A A A A. A. A A A A A A A A A A A A A A A A A A A. A A A A. A A A A A A. A A A A. A. A A 

: :ND 



D 
00 /^4 /y7 
E BA 

i & : 5 y : 5 7 UUTBUUND C A L L SHEET CD. ho.) 

TRAIN-ID 

POOL 
CALL DATE AND TIME ; 
DIVISION 
TERMINAL DEPARTING : 
.SCIiEDULED TO Dl-PART; 

5 2BAVADB/4 

OY BAK/\EKMO 
U6//4/''J7 - /.0/.U 
LuS ANGELES 
BAKERSFIELD 
2020 

IF DEADHEAD IS IN CONNECTION WITH HRS OF SVC RELIEF, COMiJiNE DH AND .SVC 
THIS IS A DEADHEAD TRAIN ** 
HOT MEAL NOT AVAILABLE -- BRING LUNCH 

R/ 
CC X NAME EMP-SSA-NBR TURN 

CALL ON DUTY DEAD 
TIME DATE TIME DATE TIME HAHT 

EN X DA ARELLANO 
CO X DC ROSS 
Bl VACANT TURN 
B2 VACANT TURN 

557-&U-125U MUi36 
376-42-5377 MU137 

MUJ 37 
MUi 37 

1655 u6/4 /u/u 06/5 06/0 
1855 0624 2020 0625 0820 

UNITS: 

LOADS: 
CABOOSE: 

TELEMETRY DEVICE: 

EMPTIES; TONS; FEET; 

COMMENTS: CoMBO SCR DH TO YERMO ON CONT TIME oR 4 HRS OFF 
BACK ON 2C.SRLA 19, HAVE A GOOD NIGHT .5. A .SAFE TRIP C0RRE»:TI0N 

AAAAAA AAA AAAA AAA A AAAAAAAAA A A A AAAAAAAAAAAA A A AAAAAA A A A A A A A A A AAAAA A A A A A A A A A 

A A k A A A A A k A A A A A A A A A A A A A A A A A A A A A A A A k k A A A A k k A k k A A A A A A A A A A A A A k A A A A A A A/. A A A A A A 
A A 

A A 

NO JOB IS SO IMPORTANT, NO SERVICE SO URGENT, 
THAT WE CANHOT TAKE TIME TO PERFORM ALL WORK .SAFELY 

A A 

A A 

AAAAAA A A A A A A AAAA A A A A A A AAAA A A A A A A A A A A A A A k A A A AAAA A A *. A A A A A A A A A AAAAAA A A A A A A A 

A A A A A A A A A AAAAAA A A A A A AAAA A A A A A A A A A A A AAAkAk A A AAAAAA A A AAAA A A A A A AAAAAA A A A A A A 

END 



SCIILUULI'D TKAIN SUMMAKY-• LAST 2 IVKNtS 

TRAIN/JOU CSKTA 22 Ci'ASK 10 OUIC STAl 

CATIGOUY - C COAL YYPf-T)U<p 

CONDUCTOR T bUOUGll fNGlNEEU J UOUblNS 

DVl'CDAAS 
•***L\NK OIUGIN**** *****LINK DKST***** ULSSnXT 
.><1L10RD UT CX23e LtNWOOU CA CX660 V . . 1 . . 6 . 

.SKYLIHL UT UW/20 

SCllED iniOJ 1̂  VAU \ m G.VJ UtOKD 
TOMii TONS M %%% UTT GI) U- l>Wk 
11076 U076 C 000 O.V CS VVb'J 

f.! \'i^9^?J}3^ ^^^^ PICKUP SETOUT UECVI *NEXT ASSIGNMENT UV.l'CDAAS 
CD INlr NUMUEU HPWK HPWK D ClUC-V ClUCV ROAD'****0U NOTliS**** UT.̂ jSVTXT DP 

SP 000163 4390 4607 V UW7 20 YYY 63 
l̂ n ^^^^ 1607 b UW720 :P1(26) NX204 YYYuliei. 
SP 000J32 4390 4607 M UP076 i YYY Y 63 

OTALS: 13170 14061 HP/TTON: (SOIED 

ArtOOSE ID- NONE RHPORTED 

RONT Tl?AIN UNITS: -f̂ AXN 

VR STATS 713I.DS OMTYS il083T0NS 44J4i'T WO A', 

AST AEI SITE 320 CX649 E YEIUIO 
ONSXSr VALIDATED HY AI'X 

TONS) ' 1.3 (PKOJ TONS) - 1.3 

UNITS: UPUQ 021107 WK 
V. 

YEiiMO CA CXatiO 

AEI CAR COUNT 081 

,VV;NT C\'rY/ST STA/YD MO-UA-YK-TIME TlM DIV UOAOS MTYS GR-TONS LENGT)! 

A ))AS1N CA CX616 06-24-97-0O.'j6 17'11" 

A YERMO 

C YE1?M0 
D YERMO 
A LENWOOD 
S LENWOOD 
OM 

CA CX6bO 06 21-97-1034 16'44" 

CA CX6t.O 06-24 97-1610 
CA CX6f.O 4/ 06-24-97-1640 
CA CX66t̂  06 -24 -9/ 102t* 
CA CX660 

70 

78 
78 
78 

0 U076 1434 

0 11076 4434 
0 11076 443-1 
0 U076 4212 

A'- P On A./, 

a ^'P. C/7/-cA 
J- 9p 

LePy 

S'7/ 

TAa/yp 

0 UJ7. v9-^y 

P33^6_ 
TP>yi^ 



0 6 / 2 4 / y 7 
E BA 

18:5y:57 UUTBUUND CALL SHEET CD. Bl 

TRAIN-ID : 

POOL : 
CALL DATE AND TIME : 
DIVISION : 
TERMINAL DEPARTING : 
.SCHEDULED TO DEPART: 

5/.r;AVADB/:4 

DY BAK/YKKMO 
u6/i;4/v7 - /.u/.u 
LUS ANGELES 
BAKERSFIELD 
2020 

IT DEADHEAD IS IN CONNECTION WITH HRS OF SVC RELIEF, COMiJlNE DH AND SVC 
THIS IS A DEADHEAD TRAIN ** 
HOT MEAL NOT AVAILABLE -- BRING LUNCH 

R/ 
CC X NAME EMP-SSA-NBR TURN 

CALL ON DUTY DEAD 
TIME DATE TiKE DATE TIKE HAI 

EN X DA ARELLANO 
CO X DC ROSS 
Bl VACANT TURN 
B2 VACANT TURN 

557-80-J250 MU136 
376-42-5377 MU137 

MUJ 37 
MUi 37 

1655 06/4 /u/O 06/5 08/0 
1855 0624 2020 0625 0820 

UNITS; 

LOADS: 
CABOOSE: 

TELEMETRY DEVICE: 

EMPTIES; TONS; FEET; 

COMKENlS: COMBO SCR DH TO YERMO ON CONT TIME OR 4 HRS OFF 
BACK ON 2C.SRLA 19, HAVE A GOOD NIGHT .<i A .SAFE TRIP CORRECTIv 

A A A A A A k k A. A A. A A A A A A A A A. A A. A A A A. A A. A A k A A. A AAAAAA A. A A A A. A A. A A A A A A. A. A. A A A AAAA A A A AAAA A A. A. 

A A k A A A A A k A A A A A A A A A A A A A A A A A A A A A A A A A A A A. k k A. A A A A A A A A A A. A A AAk A A A A. A A A A A k A A A A A A k 

NO JOB IS SO IMPORTANT, NO SERVICE SO URGENT, '••''-
THAT WE CANNOT TAKE TIME TO PERFORM ALL WORK .SAFELY. 

A. A A A A A A A A A A A k ' A A A A A A A A A A A A A A. A. A. A. A. A A A. A A A A. A A A A A A A A A A A. A A A A A A A A A A A A A A A A A A A A A A A 

A A A A A A A A A A A A A A k A A A A A A k A . k A. A. A A A. A A A A A A A A A A A A A. A A A A A A A A A A A A A A A A A A A A A A A A A A A A A A 

END 



S / V» 7 0 ( .i: 4 o ; 4 8 OUTBOUNJ) CALL SHEET CD.BO32 
r 

TRAIN-ID 51BAVADB/..5 

POOL : BY BAK/YERMO 
CALL DATE AND TIME : 06/25/M7 - uhuO 
DIVISION : LOS ANGELES 
TERMINAL DEPARTING . BAKERSFIELD 
SCHEDULED TO DEPART: 

F DEADHEAD IS IN CONNECTION WITH HRS OF .SVC RELIEF, COMBINE DH AND .SVC 
OMBINATTON DEADHEAD & SERVICE * ̂• 
OT MEAL NOT AVAILABLE -- BRING LUNCH 

/ 

NAKE EMP- •NBR TURN 

PT GUERRERU 
EL HATCHER 

VACANT TURN 
VACANT TURN 

UK'ITS: 

LOADS: 
CABOOSE: 

METRY DEVICE: 

57J-5i-87/J 
560-60-1097 

MUi 37 
MUI 37 
MUJ 37 
MUI 37 

CALL ON DUTY DEAD 
TIKE DATE TIME DATE TIME HAHT 

0640 Ob/5 u8u0 0625 2000 
0640 0625 0800 0625 2000 

EMPTIES: TONS: FEET; 

ENTS: iCSRLA/1, D/H TO YERKO WuRK BACK CONT TIKE Tu Ku..»AVE, THANKS. 
A A. A A -A f . A A ». t. t. ., » A A A A A A A A A A A A. A A A A A A A A A A A A. A A. A A A. A A A >. A A A I r t. t A A A A A A A A k k A A. A A 

A A A A. A A. A. A A A f . t. A A AAAA A A A A A A A >. A A A A A A A A AAAA A A A. A A A A A A A A A A A A A A A. A A A A AAAA A A A 

NO'-JOB IS SO IMPORTANT, NO SERVICE SO URGENT, 
THAT WE CANNOT TAKE TIME TO PERFORM ALL WORK .SAFELY 

A A. 

A A 

A A A. A. A. A A. A. A. A A. t: A. A. A 

. A. A. A A. A. A A A A A. A A. A. A A A. A A A A ': t, A A A. A: A. A A k A. A A. A A. A A A. A A. A.t t. t A Af*,A A. A. A. A. A A. A. A. A. A. A. A. A. A. A. A. A. 

: A AAA. A A A A A A A AAAA A A. A A A k A A A. A A A A A A A A A A A A A A A A A A A A A A A A A A A A 

\ ( 

P 

i 

11 • 

, ( 

( 

( 

P 
-I I i 

( 

i l l 

C 

I i c. 

c. 
M • 



: / -,1) I V / ' J ' ; . : ! > : u i OijTEuONf CALL SHEET y. L . t i ' j :• -: 

I Rf\.Lf' -1 V 

i'iJVI, 

9j I EKV..\LiB3u 

nv BAK/YERMO 
CALL DATE ANu T iKE : ut>/3u/'.)7 - 07uu 
OiVf S.LuN 
T FRM I \'h\L b EP.iKT i. NG 
.SCiiEDULED TO Di-a-ART: 

I i - PEAl'iit:r.D IS I H COUriECTION WlTn HPS OF S«'C 
» : O M ' I : I N A T T O M D E A D H E A D -NI S E R V I C E 

LuS ANGELES 
BAKERSFtHLD 

RELIEF, COMtJlNi" Dh i\\\v .-.VC '•'• 

\-:, 
Xi;-pp. Ei'iP - SS.\•• NhR 1 OKN 

CAi.t", ON DUTV DEAD 
TIHE DATE TIME DATE T I K E HAHi 

\ i A <:•), l-»Alb'L-"KLY 
. "i r G J I: <'< f y >i>\»J J R 

VACANT 'i iJIil-i 
,/ VAC'.'-.i'iT •) i.'F:l<t 

.i /. 4 " *:> - j 4 .•; DY i. 3 0 
S45-68-8I 7.1 B l l 30 

ry<'i30 
bVi 3u 

u63u o7u0 u*.-'3u ITJUU 
0630 0700 0630 1900 

uiJTT̂ :': 

r.OADS: EMPTIES;' TOHS: . FEET; 
C/ihOuSE: 

F.LrKETFu i.-C-/LC.E: 

ui-;i'-Efi I ;>: Hi TO VLRKO ruR iLZN'>7/.;> TO MOJAVE 
^ , , , , , , , t t. , , , , t t I t , t . . . ' t , » ,,. , , A t , - , . ,t, «, A »: A ' . <: A A ' . .*. ,•: / « * . A t. A A A * A « 

, . . .. , . r , , , , , t •, A t . t . A A A A A ' ' - • t f . . t A ' A ' . A A A A A A A • . , ' . A . ' . A ' : . ' ; ' . I A • . 

00 JOn I.A So riiKoRT/vHT, liO SEUVCCE SO (ii.VGEriT, 
Tii'-T vir. CA/Jrl.i'T TAKE TIMh TO rEPFOPH i-Li. ViOPn SAFEL; , *•' 

I i i • , -i , , , , t t i t ' , t ' i t , t f , r i , . t , • • • • A - t / , , . f i t , 

i i , , , , , , , I i t • ' > . ' < * f A t f ' I t t, I i, f , * f t -i , . , . ' ' ' A t. I ' : ' I. • •. •: .' .'. t- I . • 



STB FD-32760 SUB 



NITL-3 

DONELAN, CLEARY, WOOD & MASER, P.C. 

OFFICE; ^202) 371-9500 
O, 

ATTORNEYS AND COUNSELORS AT LAW 
SUITE 750 

! 100 NEW YORK AVENUE, N.W. 
WASHINGTON, D.C. 20005-3934 

? 

Ĉ ' " L : " ' " <20^) 371-0900 

August 4, 1997 

Honorable Vemon A. Williams 
Secretary 
Surtace Transportation Board 
1925 K St. N.W. 
Washington, D.C 20423 

Rc: Finance Docket No. 32760 (Sub-No. 21), Union Pacific Corportation, et 
al - Control and Merger - Southern Pucific Rail Corporation, et. ai, 
[OVERSIGHTI 

Dear Secretary WiUiams: 

This lettei is to request leave to file with the Board the Comments of the National 
Industrial Transportation League ("League") in the above proceeding one business day 
after they were due, that is, on Monday, August 4, 1997, rather than on Friday, August 1, 
1997. Due to an administrative error in delivering the filing to the Board, the Comments 
of the League arrived at the offices of the Board after 5:00 P.M. on August 1, and 
therefore were not filed on that day. 

No party will be prejudiced by this request, since copies of the League's 
Comments were served via first class mail on aM parties of record on August 1, and in fact 
copies of those Comments were hand-delivered to counsel for the Union Pacific 
Railroad Company and counsel for the Budington Northem Santa Fe Railroad 
Company on August 1, to permit those parties maximum time to review the League's 
comments and to respond by the due date for replies. To minimize the effect of the late 
filing on the Board, these Comments are being filed on the moming of August 4. 

We very much regret any inconvenience this has caused. 

Sincerely, 

cc: All parties of record 
NICHOLAS J. f)IMICHAEL 

CMm » t ^ » S*or*tary 

1 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 (Sub-No. 21) 

UNION PACIFIC CORPORATION, et al. 

] - CONTROL AND MERGER — 

* SOUTHERN PACIFIC RAIL CORPORATION, et, 
j [OVERSIGHT] 

COMMENTS 

subniitted on behalf of 

THE NATIONAL INDUSTRIAL TRANSPORTATION LEAGUE 

''mIfWPKttKPm 
y J 

n J\^jp I 

Nicholas J. DiMichael 
Frederic L. Wood 
DONELAN, CLEARY, WOOD & MASER, P.C. 
1100 New York Avenue, N.W. 
Suite 750 
Washington, D.C. 20005-3934 
(202) 371-9500 

Attorneys for The National Industrial 
Transportation League 

7 



NITL-2 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 (Sub-No. 21) 

UNION PACIFIC CORPORATION, et al. 

— CONTROL AND MERGER — 

SOUTHERN PACIFIC RAIL CORPORATION, et al. 
[OVERSIGHTI 

COMMENTS 

submitted on behalf of 

THE NATIONAL INDUSTRIAL TRANSPORTATION LEAGUE 

INTRODUCTION 

In accordance with the provision.s of Decision No. 1 in this proceeding 

(served May 7, 1997), these Comments are submitted on behalf of The National 

Industrial Transportation League ("League"). The Board has instituted this 

oversight proceeding pursuant to the terms of the conditions imposed on approval 

of the control and merger by UP of SP.I UPlSP at 146-47. 

In order to develop information for assessing the effectiveness of the 

merger and its conditions, the League conducted a survey of the members of its 

Railroad Transportation Committee. The survey requested information on the 

' Abbreviations used in these comments are the same as those used in Decision No. 44 in Docket 
No. 32760, Union Pacific C^irp., et al.— Control and Merger —Southern Pacific Rad Corp., et 
a/.(served Aug, 12, 1996) at 254 C'UPISP"). 



effect of the merger, and on the implementation and effectiveness of the 

conditions imposed by the Board in UPlSP to protect competition from harm. 

The results of the survey indicate two things: (1) there has been a 

significant deterioration in the quality of rail service provided in the westem 

United States by the merged BNSF and UP/SP systems; (2) it is still too soon to 

evaluate the effectiveness of most of the conditions imposed to allow BNSF to 

replicate the competition lost because of the merger of SP into UP. 

COMMENTS 

A compilation of the NITL confidential survey of the members of its Rail 

Transpoitation Committee is attached to these comments.2 The survey focused 

on two major areas: the benefits of the merger, and the implementation of tlie 

conditions. Each of tho.se areas is discussed beiow. 

Service Improvements fron* the Merger Are Not Yet Evident 

As indicated in thc responses to the questions in sections A and B of the 

survey, for many shippers there has been a significant deterioration in the quahty 

of service on both UP/SP and on BNSF. For many others, there has yet to be any 

improvements. The expected benefits to service from the mergers promised by 

the applicants are not yet evident. One of the major benefits the Board expected 

as a result of this transaction was that the financial resources of UP would be 

available to improve the physical plant of SP, thus improving the service levels to 

shippers on the SP. UPlSP at 114-116. Some improvements in recent months 

have been noted by some of the survey respondents. 

2 The responses to the survey have been tabulated and the results provided in numerical form 
whcic appropriate. Where narrative responses have been provided, relevant excerpls have been 
included. 



It Is Premature to Determine The Effectiveness of the Conditions 
to Preserve Competition 

It is clear from the results of the survey, as well as from a review of the 

quarterly reports from UP/SP and BNSF, that it is still too soon to evaluate the 

effectiveness of the conditions imposed by the Board to ensure the replacement of 

the competition lost because of UP's acquisition of SP. One particular point from 

the survey responses highlights that conclusion. None of the respondents to the 

survey have as yet been able to take advantage of the competitive alternatives 

provided by either the new facilities/transload condilion or the build-in/build-out 

condition. See survey sections E and F. These conditions clearly require longer 

lead times for planning and implementation before any such opportunities can be 

realized 3 See BNSF July 1, 1997 Quarterly Report ("Quarterly Report"), 

Rickershauser VS at 14. 

BNSF, in its Quarterly Report, has raised particular concems about UP's 

use of Guideline #9, the contract termination option, adopted by the Board in 

Decision No. 57, at 12. This cancellation option, as indicated by some 

respondents to the survey, has been an impediment to utilization of the contract 

reopener condition. See responses to survey question D.3. BNSF has requested 

that Guideline #9 be removed so that the contract reopener condition can be 

effective. BNSF Quarterly Report al 10-12. The League strongly supports that 

request. 

One of the main concems that the League, and other parties, had about the 

trackage rights operations by BNSF under the BNSF Settlement Agreement in 

3 It has only been just over 10 months since the UP's control of SP was consummated. The 
Board had originally indicated that it wouid wait until October 1 of this year before initiating the 
first oversight proceeding, subject to holding a proceeding prior to October 1 "if circumstances 
warrant." UPlSP at 147. Waiting uniil October 1, 1997, before commenc ig this proceeding 
might have enabled the League and other parties to have the benefit of addiu al experience and 
traffic data to present a more comprehensive picture to the Board. 



UP/SP was whether there would be sufficient traffic and revenue available to 

BNSF to enable it to be a viable competitor to the combined UP and SP. TTiose 

concems were based on the expectaiion ihat, at best, BNSF would be able to 

generate only minimal traffic to support its operations over the trackage rights 

lines. See, e.g., NITL Comments NITL-9 at 31-39. These concerns were 

addressed by the Board, in part, by adding broad-based conditions to ensure that 

"BNSF will have sufficient traffic to compete effectively." UP/SP at 106, 145-

146. BNSF's quarterly reports indicate that, in the two pnncipal corridors where 

BNSF received trackage rights, traffic volume has slightly exceeded the League's 

predictions on one but falls woefully short on the other. The League believed 

that such a traffic volume, which was significantly below that predicted by the 

BNSF, wouid not permit BNSF to compete vigorously with the UP. NITL 

Comments, NITL-9, at 37-39. Specifically, the NITL forecasted, even accepting 

UP/SP's adjustments, that BNSF would be able to move 22,853 loaded cars per 

year in the Houston to Memphis corridor. NITL Brief, NITL-19 at 26. 

Summarizing the Train Volume Reports in Att. 14 to the BNSF Quarteriy Report 

shows that BNSF is moving traffic in that corridor at an annualized rate of 

26,300 loaded cars. In the Central Corridor, the League had forecast an annual 

volume of loaded cars of 29.700. NITL Comments, NITL-9, Crowley VS at 62. 

The Train Volume Reports in Att. 18 of the BNSF Quarterly Report show an 

annuilized /̂clume of only 11,144 loaded cars. 

This analysis shows that there is reason to be concemed about the economic 

viability and competitiveness of BNSF's trackage rights operations, with its 

limited access to shippers and lack of traffic density, notwithstanding the Board's 

efforts to assure sufficient traffic for BNSF. Removal of the Guideline #9 option 

would be a useful step in openhig up additional opportunities for BNSF to 

compete effectively and on a level playing field with UP. Another point affecting 

i i 



the contract reopener condition revealed in the responses to the survey is the 

surprising lack of notice provided by UP about the right of shippers at 2-to-l 

points to obtain a modification of exisling contracts under this condition. See 

survey question D.I. 

CONCLUSION 

'ITie expected improvements in service from the UP/SP merger (and the 

prior merger of the BNSF) have not yet occurred. Recent experience with other 

mergers have indicated that there is likely to be a considerable period of time 

oefore the process of integrating the operations of the two merging carriers 

yields substantial benefits. Moreover, the ability of BNSF to ameliorate t.he 

competitive harm that would have occurred if UP had been permitted to merge 

with SP without conditions remains to be seen. A useful step would be the 

removal of Guideline #9 under the contract reopener condition. Clearly there 

are reasons for the Board and the parties to continue to closely monitor the 

BNSF's capability to compete for traffic against the combined UP and SP 

systems. 

Respectfully submittad-

Nicholas J. DfiMichael 
Frederic L. Wood 
DONELAN, CLEARY, WOOD & MASER, P.C. 
1100 New York Avenue, N.W. 
Suite 750 
Washington, D.C. 20005-3934 
(202) 371-9500 

Attorneys for The National Industrial 
Transportation League 

August 1, 1997 



RESULTS OF CONFIDENTIAL NITL 
SURVEY OF RAIL 

TRANSPORTATION COMMITTEE 
MEMBERS 

A. UP O P E R A T I O N S POST M E R C K R - IN G E N E R A L 

1. Do you have a facility located anywhere on the lines of the Union Pacific or the fomier 
Southern Pacific to which rail service is provided hy the now-merged UPlSP? 

52 Yes I L No 

2. // the answer to Question No. A-1 is "yesP how many facilities do you have, and what 
is the nature of ihese facilities'/ 

1 customer; 2 bulk storage; dozens of customer warehouses; 1 specialty chemicals; 72 fertilizer 
receipt; 1 factory, 1 warehouse/distribution; 1 refinery; 2 mining plants; 10 refineries or chemical 
plants; 2 manufacturing plants; 2 major production; 4 transfer; 3 wood treating; 2 lumber/plywood 
manafacturing; 5 chemical manufacturing; 1; 4 warehouses; 1 manufacturing serving 7 terminals, 1 
dist .ibulion; 1 switching for refinery; 4 manufacturing/warehousing; 12 chemical manufacturing; 3 
manufacturing; 2 bulk terminals; 10 chemical; 5 manufacturing; 7 mines/smelters/refineries; 2 
manufacturing; 3 transload; 1 GSA contract; 7 refineries/chemical/plastics; 1 production, 4 corn 
starch processing; 5 liquid bulk transfer; 1 chemical manufacturing, 1 plastics manufacturing; 5 
raw material supply; 1 ore shipping; 1 rice milling; 4 manufacturing (interchange with private 
railroads); 3 manufacturing; 1 warehouse; 7 grain elevators, 1 beef processing plant, 6 
warehouses, 4 fertilizer plants, 6 feed mills, 1 neiroieum refinery, 1 chemical plant; 1 ferrous 
metals processing/management; 2 warehouses, i warehouse/manufacturing, 3 chemical 
manufacturing; 1 chemical manufacturing; 5 petroleum refining; 4 chemical manufacturing; 1 
fertilizer production, 1 warehouse; 2 major chemical manufacturing; 3 chemical manufacturing; 2 
refineries; 4 plants; 30 manufacturing; 2 plywood/lumber mills, 2 newsprint mills; 6 cement/sand 
ard gravel production plants/terminals; 3 bulk commodity; 5 paper and pulp 
manufacturing/converting; 1 manufacturinj;' 3 bulk material receiving; 2 manufacturing 
unspecified. 

3. Has UPlSP rail transportation service M tliese facility(ies) identified in question No. A-
2 since ihe merger of the UP and SP gotten better, gotten wor,se, or remained about the same? 
Please explain the basis for your answer. 

£ Gotten better 2^ Gotten worse 21 Remained about the same 
[Total greater than the 55 responses in Question A-1 because of existence of multiple facilities] 

Explanation: Still room for improvement; backlogs of cares in major cities, SP custo.ner service 
very bad; still bad; SP not fully integrated with UP, poor communication and operating practices 
between KCS, SP, UP. ATSF; bad in Iowa after UP took over CNW; still poor; still poor service 
at SP-served facility; many problems with SP service; cars billed but not moved, more lost cars, 
longer transit times, car storage issues; transit longer; information tracking worse; plant switching 
very erratic; excellent; car supply increased; lo.st billing, misrouting, worse customer service, 
excessive transit times; wrong interchanges, severe yard congestion; some the same, some worse; 
still poor where SP served; service in Houston area atrocious; service worse but pricing better. 



California to Portland and Texas to California terrible; worse on both loaded c. id empty moves, 
requires much shipper input; very lesponsive, working wiih shipper on suggested improvements, 
better customer service; unit trains from Nebraska to California improved; transit times and 
consistency improved for one plant, SP Customer Service Center increasingly ineffective and 
unresponsive; cars sit for days due to "no manpower"; closed Phoenix yard-must travel farther 
and cars not weighed at origin; delays of 4-5 extra days Sacramento to Stockton, labor conflicts 
between UP and SP crews; changed internal routing; manifest traffic second to TOFC traffic, iine 
congestion, lank of power; inconsistent transit time; power is main restraint, consolidation process 
still underway; originally served by CNW/not affected by sale; harder to get equipment moved, 
especially empties at quarter end; erratic service, unilateral changes to service plans, poor 
communications; decrea.sed switching performance, increased dwell times on departures, increased 
number of "lost cars", confjsion with computer systems, decline in accurate/timely response from 
National Customer Service Center, ex-SP service went from bad to worse, does not meet 
expectations, ex-UP service acceptable most of the time; better service due to company-to-company 
efforts and no', merger; service to west coast about the same, service to gulf coast has longer transit 
times and more mishandling of cars; increased transit times, interchange with railroads slow, lost 
cars, billing errors, wrong or no CLMs; no impro\ement; suitable equipment less available; 
congestion in Houston area has caused service delays; about 30-̂  days for a car to make a round 
trip; service has deteriorated, have converted io truck transport; from UP origin transit to major 
gateways essentially unchanged, from SP origins transit time to major gateways about 25% longer, 
from either origin to Houston transit times have increased about 50%, some shipments to Houston 
taking 2 to 3 weeks 

B . BNSF OPERATIONS POST M E R ( ; E R " I N GENERAL 

1. Do you have a facilit)' located anywhere on Unes owned hy the BNSF, to which rail 
.service is provided by BNSF? (NOTE: the questions in this section B are aoL asking about 
facilities actually located on lines owned by UPlSP over which BNSF received trackage rights in 
the UPlSP merger - for facilities directly served by these "trackage rights" lines, see .section C 
below) 

46 Yes 21 No 

2. If the answer to Question No. B-l is "yes," how many facilities do you have, and what 
is the nature of these facilities? 

1 customer; origin lumber reloads, shipping origins; 1 specialty chemicals; 3 lefineries or lube 
plants; 1 manufacturing plant; 2 corn processing; 2 transfer; 2 wood treating; 2 lumber/plywood 
manufacturing; 1 manufacturing serving multiple terminals, 3 distribution; 1 switching for refinery; 
3 manufacturing/warehousing; 10 chemical manufacturing and 2 customer; 1 manufacturing, 2 
bulk terminals; 5 chemical, 2 manufacturing; 1 manufacturing , 1 mining; 1 refinery; 1 liquid oulk 
transfer, 1 dry bulk transfer; 2 chemical manufacturing; 4 raw material supply; 2 
mining/manufacturing; 2 manufacturing; 2 grain elevators, 2 lube oil blending plants, 3 pork & 
beef processing plants, 7 feed mills, 7 warehouses, 6 fertilizer plants; 2 warehouses, 1 
warehouse/manufacturing; 1 transloading; 3 petroleum refining; 1 chemical manufacturing; 1 
fertilizer production; 2 chemical manufactu'' g; 1 chemical manufacturing; 1 refinery; 2 plants; 17 
manufacturing; 2 paper mills; 1 bulk c^.iimodity; 2 paper and pulp manufacturing/lumber 
manufacturing; 1 mine, 1 refinery; 4 bulk materials; 3 un.specif'ied. 

3. Has BNSF rail transportation service to these facility(ies) since the merger of the UP 
andSP gotten better, gotten worse, or remained about the same? Please explain your answer. 

1 Gotten better 2Q Gotten worse 21 Remained about the same 
(Total greater than 46 responses in Question B-l because of existence of multiple facilitiesj 



Explanation: Service east of thc Mississippi River not affected; penalized by KCS, UP, and SP 
operating practices; satisfactory; poor trip planning, cars on wrong o îns, increased travel time due 
to improve 7/5; new staff and non-interacting computers; car supply sporadic; billing and routing 
problems, held-up movements, internal BNSF problems; worse in all areas, including 
administration; transit longer, poor internal communications and operations; poor before, terrible 
after; car supply better; infomiation services terrible, lost cars, no communication, defensive 
employees, no cooperation; communication, power to move trains; severe imbalance of power, lost 
equipment; incom.patibility; miscellaneous service issues; worse on both loaded and empty moves, 
requires much shipper input; Aurora, IL service has completely fallen apart; reliability and transit 
times deteriorated; Kansas City yard congestion, poor internal communications, lack of niolive 
power, infighting between ATSF and BN staff are all major problems; computer misidentifies car 
status; worse transit times, far more delays and misrouted cars; since rail volume is small, service 
not an issue; BNSF remain service focused, consolidation process still underway; harder to get 
equipment moved, especially empties at quarter end; periods of poor service recently improved; 
unreliable switching perform.incf.. increased transit time, lack of adequate locomotive power; 
problems across the board: service/opciations, information, and customer service; initially got 
worse, some impiovement in last two months: equipment problems: either not enough power or 
insufficient car supply; switching failures; response to price inquiries has slowed but overall 
service is stable; difficulty on car supply; lack of re.sted crews and empty cars, delays last spring of 
10-14 days; untimely delivery 

4. Does BNSF rad service since the UPlSP merger to or from your facilities located on the 
BNSF-owned lines utilize, for at least part of the movement, BNSF service on (a) thc UPlSP lines 
over which BNSF received trackage rights in the UP/SP merger proceeding;; or, (b) track that BN 
purchastd from UP as a result ofthe merger proceeding? That is, has traffic to or from your 
facilities located on BNSF-owned lines been re-rerouted over the UPiSP lines over which BNSF 
received trcukage rights or purchased from UP? 

16 Yes 2S No 12 Don' t know 

5. //the answtr to question No. B-4 is "yes,"please indicate whether the trackage rights 
used hy BNSF over which your traffic now moves involves the Central Corridor (California to 
Coloradc) or the Texas-Missouri corridor, or both. 

2 Centrcil Corridor 2 Texas-Missouri corridor 5 Both 

6. Has BNSF rad transportation service to your facility(ics) that .has been re-routed at least 
in part over BNSF trackage rights lines, gotten better, gotten worse, or remained about the same 
since the merger of the UP ana SP? Please explain your answer. 

2 Gotten better S Gotten worse 4 Remained about the same 

Explanation: Customer service poor, many cities have backlog; computer problems; new staff and 
non-interacting computers; recently mproving; service to Utah through Cheyenne and Denver 
improved; transits through cenffal conidor five days longer with B.N than UP; unit oains about the 
same but single-car shipments worse; service initially poor but more consistent lately; irackage 
rights have improved rates somewhat but overshadowed by inconsis' t service 



C . BNSF OPERATIONS T O F A C I L I T I E S SERVED ON T R A C K A G E RIGHTS L I N E S 

1. Does your company presently operate any facilities that are physically accessed by a 
UPlSP rail line over which BNSF obtained tne right to serve you via trackage rights granted in the 
STB decision? That is, are you a "2-to-l" shipper? If the answer is "No," go to section D. 

22 Yes 4Q No 

2. // the answer to Question No. Cl is "yesP how many facilities do you have, and what 
is the nature of these facilities? 

1 factory, 1 distribution; 1 refinery; 1; 1 chemical manufacturing; 1; 2 chemical manufacturing; 1 
transload, 1 warehouse; 1 refinery, 1 plastics, 1 chemical; 1 production; 2 bulk u-ansfer, 1 liquid 
bulk customer, 1 plastic manufacturing; 1 raw material supply; 1 rice milling 

3. If the answer to question No. C-1 is "yes," please indicate whether the location of your 
facility(ies) is on the Central Corridor (California to Colorado) or the Texas-Missouri corridor, or 
both. 

2 Central Corridor 12 Texas-Missouri corridor i Both 

4. Since the merger, has BNSF called or visited you to discuss possible BNSF 
transportation to your facilities using the trackage rights granted to BNSF in the nieiger? 

26 Yes 11 No 

5. // the answer to question No. C-4 is "yesA has BNSF given you a proposal or 
proposcUs for transportation service to or from yourfacility(ies)? 

24 Yes 2 No 

6. //the an.swer to question No. C-.5 is "yes," have you accepted BNSF's proposut\s)? 

11 Yes l i N o 

7. // the answer to question No. C-6 is "yes," please explain the reasons why you 
accepted BNSF's proposal(s). 

Explanation: lower cost; price/service; attractive pricing; competitive, plus good influence on Gulf 
Coast shipments; price, acceptable service level; lo develop competilive altemative to combined 
UP/SP 

8. //the answer to question No. C-6 is "yes," has the rail transportation service provided 
by BNSF over the trackage rights to your facilities been adequate to meet your rail transportation 
needs? 

2 Yes 2 No 1 BNSF service not yet begun 

//your answer to question No. C-8 is either "yes" or "noP please provide an 
explanation or a description ofthe service and its adequacy or inadequacy: 

very bad but improving; seivice is not "gooil" but as offered; moving raw materials-
-transit times inadequate, local delivery siibcontracted to UP/SP; proposal not 



competitive; cannot comment yet; confusion about who provides plant switching 
services; transit delays to interchange (4-5) days, equipment unavailability with BN 

9. // the answer to QUESTION No. C-6 is "no"" (that is, you have NOT accepted a 
proposal from BNSF), please explain in detaU the reason or reasons why you did not accept 
BNSF's proposal. 

Explanation: concerns about service; rates not competitive enough to warrant change; rates not 
competitive with current ones; BN has ignored trackage rights opportunities despite requests, BN 
says pays too high rates lo UP; UP offered economic incentives to retain business; BNSF could 
not provide service plan for traffic lane; UP/SP able to meet price with better service 

D. CONTRACT MODIFICATION CONDITION 

1. Have you been notified by UPlSP that your company has the right to obtain a 
modification of any rail transportation contracts with UP andlor SP at all facilities which BNSF 
obtained the right to serve under the trackage rights condition? 

22 Yes M No 

2. At any facility: (1) served by UPlSP which BNSF obtained the right to serve by 
trackage rights, and (2) where the UP and/or SP had one or more rail transportation contracts with 
your company, have you obtained a reopening or modification of any contract with the UP in order 
for BNSF to compete for the traffic covered by the contract? If the answer is "no," please provide 
an explanation why you have not obtained a reopening or modification of any one or more ofthe 
contract(s). 

1 Yes i 6 No 

Explanation: BNSF got one contract due to "2-to-l" ruling; no visits from UP representative for 
18 months; no notification; concems aboul service; no need; reopener request denied; no shipments 
at this time; do not know; single-line service/previously contract; BN has not had the time, also 
service is bad; reopener not required for av/ards to BNSF; no need due to :;tructure of UP 
contracts, BNSF's rates unattractive; not approached by either company; current UP/SP contracts 
do not exclude altemate carriers; UP has focused on shipper-owned facility and ignortd supplier 
iocations, UP refused to provide list of stations subject to BNSF trackage rights. 

3. Have the ten guidelines adopted by the STB f - implementation of the contract 
modification condition facilitated the process of seeking andlor obtaining a modification of any 
contract described in question No. D-2? 

1 Yes 25 No 

Explanation: UP's right to cancel makes for large financial hurdles; do not know; shippe. believes 
guidelines reduced BNSF apprehension to quote and promoted willingness to strike agreements; 
"2-to-l" provisions used to eliminate destinations from UP/SP contracts 

E. NEW FACILITIES / TRANSLOAD CONDITION 

1. Have you placed in service any new facilities (e.g. new plant, loading or unloading 
siding or industrial track, transload facility) located on or near a line ofthe UP over which BNSF 
obtained the righl to serve by means of trackage rights? If the answer is "no," go to Part F. 

Q Yes M No 



2. // the answer to question No. E-1 is "yes," have you successfully obtained rail 
transportation service at any new facility {as described in question E-1 above) from BNSF? If the 
antSwer is no, please provide an explanation for the lack of success. 

_ Yes _ No 

3. Are you planning to place in service within the next year any new facilities (e.g. new 
plant, loading or unloading siding or industrial track, transload facility) located on or near a line of 
the UP over which BNSF obtained the right to serve by means of trackage rights? 

6 Yes 12 No (1 under review, 1 not sure) 

F. B U I L D - I N / BUILD-OUT CONDITION 

1. Have you made a decision to construct or have you actually constructed any new 
railroad track tc connect to a iine ofthe UP over which BNSF obtair.ed the right to serve by means 
of trackage rights? If so, please describe the line that you have constructed or are planning to 
construct 

Q Yes 62 No 

2. If the answer to question No. F-1 is "yes," have you successfully obtained access to 
BNSF by means of any build-out or build-in described in the answer to question F-1? 

_ Yes _ No 

G. RECIPROCAL SWITCHING FEES 

1. During the UPISP merger proceeding, the UP and SP indicated that they would be 
reducing their reciprocal switching fees to other railroads to the level of $i30 to $150 per car. Has 
this occurred? 

12 Yes 11 No I I Dor/t know 

2. Ifthc answc to question No. G-1 is "yesP has the reduction in reciprocal switching 
fees been reflected in the amount that you pay for rail transportation? Please explain: 

6 Yes 2 No 

Explanation: Only on new contracts; UP kept the reductions instead of passing them on; no 
reciprocal switching points; contract being renewed--expect reductions 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 
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UNION PACMC CORPORATION, UNION PACMC RAILROAD 
COMPANY AND MISSOURI PACMC R/\ILROAD COMPANY 

-CONTROL AND MERGER-
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACMC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY COMPANY, 
SPCSL CORP., AND THE DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY 

COMMENTS OF 
SIERRA PACMC POWER COMPANY 

AND IDAHO POWER COMPANY 

In accordance wiih Decision No. 1 in this oversight proceeding, Sierra Pacific Power 

Company and Idaho Power Company (together "SPP/IDPC"), Parties of Record in this 

proceeding, submit the following comments on the exteni to which the conditions imposed by the 

Surface Transportation Board ("Board") on its approval of the merger of Union Pacific Railroad 

Company and Southern Pacific Lmes have effectively addressed the competitive harms to 

SPP/IDPC—a "2-1" shipp)er in the merger proceeding— they were designed to address. 

I . 
INTRODUCTION AND SUMMARY OF COMMENTS 

SPP/IDPC actively participated in the proceeding which culminated in the Board's issuance 

of Decision No. 44 in Docket No. 32760. In that proceeding, SPP/IDPC submitted extensive 

comments, evidence and briefing materials which expressed SPP/IDPC's concems that the merger 

of the Union Pacific Railroad Company ("UP") and Southern Pacific Lines ("SP") (together 

referred lo as "UP/SP"), despite the presence of the trackage rights granted hy UP and SP to the 

Burlington Northem and Santa Fe Railway Company f'BNSF'), would eliminate the rail-to-rail 

competition enjoyed by SPP/IDPC at their jointly owned North Valmy Station in north central 

Nevada. Prior to the merger, the North Valmy Station enjoyed head-to-head, single line rail 

competition between UP and SP from numerous coal mines in Colorado and Utah. In particular. 



SPP/IDPC argued that this competition would be eliminated after the merger based upon the 

following general reasons: 

• The traffic base available to BNSF for movement across the Central Corridor under 
the trackage rights agreeinent it signed with the merger applicanls would be 
insufficient to justify BNSF vigorously competing for SPP/IDPC's coal traffic to 
North Valmy; 

• BNSF underestimated the operating plan and infrastmcture necessarj' to effectively 
operate in the Central Corridor; 

• The economic rents that BNSF would have to pay UP/SP under the trackage rights 
agreement to operate over the Central Corridor would place it at a competitive 
disadvantage; and 

• The Utah Railway Company ("URC") settlement agreement with UP and SP was 
meaningless without BNSF established as a viable competitor for coal traffic in the 
Central Corridor, and in any evenl would be in two-line service which would not 
effectively compete with UP/SP single line service from the affected mines.' 

Ba.sed on these concerns, SPP/IDPC requested relief in the form of (1) trackage rights granted to a 

carrier selected by SPP/IDPC sufficienl to provide single line service from mines in Utah and 

Colorado formerly served by SP to North Valmy, and (2) a compensation level for such trackage 

rights at no more than 1.48 mills per gross ton mile. The Board rejected this request. 

Since the Board's appioval of the merger, however, SPP/IDPC's actual experience in 

trying to work within the parameters established by the Board in Decision No. 44 and subsequent 

related decisions has demonstrated to SPP/IDPC lhat th? potential problems thev identified in the 

merger proceeding have unfortunately become actual problems post-merger. The quarterly status 

reports submitted by UP/SP and BNSF pursuant to Decision No. 44 support this conclusion. In 

short, the Board's approval of the merger of UP and SP as conditioned has not resulted in 

meaningful competition between UP/SP and BNSF for the coal transportation to the North Valmy 

Station. 

In light of the apparent failure of the merger conditions to replace the rail competition at 

North Valmy lhat existed prior to the merger, SPP/IDPC requests the Board to seriously consider 

re-examinmg whether the conditions should be modified to incorporate SPP/IDPC's original 

requests for relief and/or otherwise enhance the ability of BNSF to be a viable competitor with 

UP/SP for North Valmy's coal traffic. 

' See Request for Conditions and Comments Submitted on Behalf of Sicn-a Pacific Power Company and 
Idaho Power Company, dated March 29, 1996 ("SPP/IDPC Comments"). 

2 -



n. 
BNSF H A S NOT DEMONSTRATF.D THAT IT IS A VIABLE 

COMPETITOR FOR THE TRANSPORTATION OF COAL TO THE NORTH VAI.MY STATION 

A. Summary of SPP/IDPC's Bases for Their Request for Relief in the Merger 
Proceeding 

SPP/IDPC submitted argument and evidence in the merger proceeding which attempted to 

demonstrate to the Board that simply conditioning its approval of the UP/SP merger upon adoption 

of the trackage rights settlement agreement negotiated between the merger applicants and BNSF 

would not alleviate the competitive harm caused to SPP/IDPC at North Valmy. In general, 

SPP/IDPC attempted to show the Board that the nghts granted to BNSF under the agreement, and 

the compensation requirement under the agreement, were insufficient to establish BNSF as an 

effective competitor for this traffic.2 SPP/IDPC argued that traffic on the Denver/Salt 

Lake/Stockton route would be too low to entice BNSF to develop its operations over the route. 

Furthermore, the compensation level required to be paid by BNSF for use of the track 

overcompensated UP/SP, resulting in doubly hamiing SPP/IDPC by (1) raising the pricing floor 

for rates offered by UP, and (2) rendering the BNSF a non-viable competilive altemative. 

SPP/IDPC also attempted to demonstrate that simply conditioning approval of the merger 

upon adoptio'i of the settlement agreement entered into between UP and SP and URC during the 

pendency of the merger proceeding wouid not alleviate the competitive harm at North Valmy either. 

In particular. SPP/IDPC argued to the Board that, in addition to redu :ing the number of mines 

available for competilive rail service to North Valmy from 25 to 5, a URC-BNSF fwo-line haul 

under the lerms of the two agreements would not be able to compete with a single line UP/SP haul 

from companble Utah inines.̂  

In rejecting SPP/IDPC's requesi for relief, the Board stated: 

It is true, of course, that, post-merger, SPP/IDPC will have only one single-line 
option (UP/SP) whereas now its has two (UP and SP); but the difference between 
single line service and joint line service is less important in the coal unit train 
context; and the URC-BNSF joint-line routing should be quite competiuve, 
especially in consideration of the new coal sources opened to URC under the URC 
agreement. 

2 SPP/IDPC Comments at 16-20; Verified Slatement of Thomas D. Crowley al 20-42. 

3 SPP/IDPC Comments at 20-21; Crowley V.S. at 43-47. 



Decision No. 44 at 187."* In rejecting SPPADPC's arguments and claims for relief, the Board's 

statement implicitly acknowledged that the only potential competition to the merged railroad could 

come from Ulah mines, which are the mines closest to the North Valmy Station,5 and presumed 

that the URC-BNSF joint line service would pose an effective competitive threat to UP/SP single 

line service from these mines. As explained below, this has not turned out to be the case. 

B. The Board's Assumptions Regarding the Merger Conditions as They Relate to the 
North Valmy Plant Have Proven to be Incorrect 

At the time of the merger proceeding, SPP/IDPC's coal transportation to North Valmy was 

covered by a Staggers Act contract with UP which had been entered into after a competitive 

bidding process involving SP and UP.'̂  That contract, designated ICC-UP-C-2623, had an 

expiration date of lune 30, 1997,̂  and covered the transportation of coal purchased by SPP/IDPC 

from two mines—The Southem Utah Fuel Company ("SUFCO") mine near Sharp, Utah and the 

Black Butle Coal Company mine in the Hanna Basin of Wyoming—for which SPP/IDPC have 

long-term coal supply contracts. The Black Butte mine is served exclusively by UP/SP and UP/SP 

rai! service from the Sharp loadout is the most economically feasible means of transporting coal 

from the SUFCO mine to North Valmy. See attached Verified Statement of Jeffery W. Hill at 1-2. 

Consequently, subject to the minimum tonnage obligations under SPP/IDPC's coal 

contracts, which do not expire for some time, SPP/IDPC was in a position to explore the put ported 

compelitive opportunities presented by BNSF post-merger soon after approval was given to the 

merger. As explained in the attached verified stalement of Mr. Hill, Director of Fuel Management 

and Operations Support for Sierra, in 1996, SPP/IDPC initiated a strategy which included (1) 

reducing the amounl of coal purchased under the existing long-term coal contracts through the 

exercise of SPP/IDPC's rights under those contracts and (2) seeking altemative, lower cost coal 

^ The Board also mentioned the possibility of truck-BNSF movements as a result of other conditions placed 
on the merger. Iiowever, it has been SPP/IDPC's experience to date that the few potential truck-BNSF hauls are 
even less compelitive with UP/SP single line moves than the URC-BNSF dual line movements. 

5 SPP/IDPC demonstrated ihat the Colorado, New Mexico, and Powder River Basin mines served by BNSF 
were loo far way to -resent a viable competitive threat under the trackage rights agreement, and that in any event, the 
quality of coal froi lost BNSF origins was incompatible with the boilers at North Valmy due lo its lower heating 
value. SPPADPC Comments at 17-18. 

6 SPP/IDPC Comments at 7-8. 

1 This expiration date of the contract was eventually extended by UP/SP and SPP/IDPC lo July 31, 1997 
while the parties attempted lo negotiate a new contract. Hill V.S. at 3. 



which would be transported at rail rates established by competition between UP/SP and URC-

BNSF. Id. at 2. 

Accordingly, in May of 1997 SPP/IDPC sent bid solicitations to UP/SP, BNSF, and URC 

which, in essence, werc designed to result in a contract wilh UP/SP for deliveries of the coal 

contract minimum tons from the Sharp, Utah loadout ofthe SUFCO mineS to North Valmy, and 

should have resulted in competitively priced contracts for tons in excess of that minimum from 

Utah mines that were served by UP/SP and/or URC-BNSF. Hill V.S. at 2. However, neither of 

these outcomes occun-ed. Instead, UP/SP as incumbent cfjrier, reacted to SPP/IDPC's effort to 

seek competitive rates for the movement of incremental coal tonnages to the North Valmy Station 

by insisting that any contract lo replace ICC-UP-C-2623 must cover, for all practical purposes, all 

ofthe coal shipped to North Valmy, not just the SUFCO minimum obligation tonnages which must 

be shipped via UP/SP. Hill V.S. al 2. Obviously, agreement to this prerequisite to contracting 

would have meant lhat any attempt by SPP/IDPC to seek competitive rates from BNSF for 

tonnages over the minimum coal obligation to be shipped by UP/SP from the SUFCO mine would 

have been foreclosed for the length of the new contract with UP/SP. As it turned out, UP/SP's 

steadfast refusal to enter into a contract for anything less than essentially all of the tons shipped to 

North Valmy, and the expiration of ICC-UP-C-2623 on July 31, 1997, forced SPP/IDPC to 

requesi UP/SP for common carrier rates for the transportation of the SUFCO coal contract 

minimums from the Sharp, Utah loadout to North Valmy pursuant to 49 U.S.C. § 11101.̂  The 

common carrier rate established by UP in response to this request are the subject of a rate 

complaint which is pending before the Board in Docket No. NOR-42012. Hill V.S. it 4. 

Thus, in order to be able to test the viability of BNSF as a competitor to UP/SP in :he 

Central Corridor generally and for North Valmy's incremental coal traffic specifically, SPP/IDFC 

were forced to request common carrier rates from UP/Sf for delivery of the SLIFCO coal contract 

minimum tonnages to North Valmy—and then commence a rate reasonableness proceeding at the 

Board. Even more dismaying to SPP/IDPC is that to dale BNSF has shown either a lack of desire, 

or as SPP/IDPC believes, a lack of ability, to be a seriou. competitor with UP/SP for the 

transportation of coal to North Valmy. As explained in the attached verified statement of Mr. Hill, 

the contract ratei for URC-BNSF dual line service received in response to SPP/IDPC's 

solic/^.iions were significantly above the UP/SP single-line contract rates from comparable Utah 

8 As explained in the Hill Verified Statement, SPP/IDPC has taken sisps to reduce eliminate their obligation 
to purchase coal from the Black Butte mine. 

9 SPP/IDPC did not foreclose shipping all or substantially all of its coal via UP/SP from mines that only it 
served, but was unable to negotiate contract terms with UP/SP that justified this approach. Hill V.S. at 3. 
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mines, which rales themselves were significantly above the 180% jurisdictional tlireshold at which 

the Board may consider the reasonableness of rail rates. 10 While discussions with BNSF after its 

initial response to SPP/IDPC's rale solicitation produced a minor reduction in the dual-line rates, 

the final dual-line URC-BNSF rales were still substantially above the UP/SP single line rates and 

nowhere near what would be considered "competitive." In short, SPP/IDPC's actual post-merger 

approval experience demonstrates that the Board's expectation that the single line competition 

between SP and UP at North Valmy prior to the merger would be adequately replaced by URC-

BNSF dual-line hauls resulting from the settlement agreements has not been fulfilled by real-world 

application of the merger conditions. Instead, BNSF has shown it lacks the inclination or, more 

likely the abilily, lo compete effectively wilh UP single-line service for the movement of coal from 

Utah mines to North Valmy. Unless and until this situation changes, the North Valmy Plant will 

be, for all intents and purposes, captive to the UP/SP." 

III. 
THE RAILROADS' QUARTERLY REPORTS VALIDATE 
SPP/IDPC'S CLAIMS IN THE MERGER PROCEEDING 

SPP/IDPC maintain that the BNSF's present inability to effectively compete with UP/SP 

single-line serv ice lo the North Valmy Station is due lo the causes set forth in its Comments, which 

have been summarized above in these com.ments. This belief finds support in the railroads' 

quarteriy status reports. Because the firsl three reports submitted by UP/SP and BNSF were 

vague and not particularly informative, and are in any evenl largely subsumed within the "detailed" 

status reports required by the Board to be filed on July I , 1997, SPP/IDPC's discussion of the 

reports is confined to the July 1, 1997 reports. 

The BNSF Quarterly Status Report 

The July I , 1997 status report submitted by BNSF supports SPP/IDPC's claim that the 

trackage rights agreement will restrict BNSF's ability to establish itself along the track upon which 

the North Valmy Station is located. For example, the text of the BNSF report, the purpose of 

10 The URC-BNSF rates were marginally below comparable URC-UP/SP joint rates. However, the lower 
UP/SP smglc line rates are thc benchmark BNSF must exceed. 

' ' See SPPADPC Comments at 18. Notwithstanding BNSF's present inability to compete, pending further 
action by thc Board to modify thc merger conditions in the manner suggested herein, SPPADPC is committed, as it 
must be in the new era of electricity restructuring, to reestablish competitive rail service at North Valmy. As such, 
11 is highly like'y that SPPADPC will, at least in the short term, contract for some u-ansportation services from 
URC-BNSF with the hope that established BNSF service, combined with additional Board act; jn regarding thc 'erms 
of such access to North Valmy, will eventually result in true competition between UP/SP and BNSF for this 
service. However, this short term economic loss to SPP/IDPC vould be unnecessary if the merger conditions had 
truly established BNSF as a viable competitor to UP/UP for the North Valmy Traffic. 



which was for BNSF to "provide more delailed infomtation regarding its efforts to be an effective 

competitor lo the applicants,"'̂  says nothing about BNSF's efforts to compete in the area of 

Central Corridor which contains the North Valmy Station.'̂  The verified statement of Peter J. 

Rickershauser attached to the report demonstrates that no traffic moved over the Denver/Salt Lake 

City/Stockton line(s) upon which the North Valmy Plant is located prior to October 1996 

(Rickershauser V.S., Map 1), and vaguely states that "[ojn Febmary !0, we increased the 

frequency of our Denver-Salt Lake Service." Id at 4. This statement later indicates that train 

service in the Central Corridor is currently five days per week from Denver to Provo, and three 

days a week from Provo to Stockton. 

This frequency of BNSF trains operating over the Central Corridor (less than one train per 

day) is than that estimated by SPP/IDPC in their Comn,ents and evidence presented to the 

Board in the merger proceeding in support of SPP/IDPC's claim that the trackage rights agreement 

would not result in a supportable traffic base for BNSF.H uP/SP's July 1, i997 Report confimis 

the facts set out in the BNSF's Report.'5 

Moreover while there is a great deal of discussion of general marketing efforts in the 

verified stalemenl of Mr. Rickershauser, there is little evidence of positive results of this marketing 

on the customers located along the Denver/Salt Lake City/Stockton line. For example, he states 

that as of the dale of its report. BNSF was operating daily merchandise train service in all of the 

major trackage rights corridors "except the 1-5 Corridor .. and in the Central Corridor." Id at 17-

18. Daily merchandise service, which does not include coal service, is to start "as quickly as 

possible " Id. at 18. Indeed, the only discussion of note regarding competition in this area is of 

how BNSF was unable to compete with UP/SP for coal transportation from the mines ol Cypnis 

Amax Coal Company in Utah to Los Angeles, Cal̂ Smia. Id at 13-14. 

Similarly, the verified statemenl of Ernest L. Hord attached to the BNSF report contains a 

general discussion of BNSF's operation efforts and expectations in the Central Corridor, but 

12 (F.D. 32-60 (Sub.-No. 21) Decision No.l at 6). 

13 BN does, however, reference its inability lo establish its own team tracks in the Salt Lake City area. BNSF 

Report at 12. 

14 See SPPADPC Comments at 18; Crowley V.S. at 24-25 (projected traffic levels would -quale to an 
average of approximately one loaded train per day). 

15 See UP/SP Rerort al 93 (traffic over Central Corridor is stated in tenns of 176,777 gross tons for the 
month of lS^ari997 '05 tons per car and 75 cars per train equates to 22.4 trams per month, or 
.75 trains per day). 



contains littie specific information about the amount and type o*" traffic BNSF has moved and 

expects to move in the future. See Hord V.S. al 16. 

This meager discussion of how BNSF has fared in the Central Corridor after the merger 

provides a clear signal that the conditions are not operating as the Board expected they would. 

The UP/SP Quarterly Report 

As for UP/SP's July 1 Report, it too s?ys very little of substance about BNSF's ability to 

effectively compete wilh UP/SP in the Central Corridor, particularly its ability to compete via joint-

line movements with the URC. In addition, UP/SP's numerous sweeping statements, such as 

"BNSF has been aggressively competing for the '2-1' business, quoting very competitive rates and 

bidding on all major contracts" (UP/SP Report at 96), are tempered by (1) the fact that the details 

of mosl major contract solicitations are slricUy confidential between the shipper and the individual 

competing carriers; and (2) the concrete evidence to the contrary presented to the Board by 

SPP/IDPC with these Comments. 

Moreover, nearly every one of the examples cited by UP/SP to demonstrate that 

competition has occurred wilh BNSF in the Central Corridor involved competition between BNSF 

and UP/SP single line service.̂ ^ In contrast, the inability of dual-line service to pose a competitive 

threat in the Central Corridor, particularly for coal, is demonstrated convincingly by the verified 

testimony of Mr. John E West, III of URC, who states "we have not interchanged any coal to 

BNSF as of this date."'̂  This is consistent with SPP/IDPC's Comments and recuests for relief: 

only single line BNSF service at rea.sonable compensation levels can provide real competition to 

UP/SP single line service in the Central Corridor. 

Finally, the UP/SP's broad, largely unsupported statements regarding the extent to which 

BNSF has successfully competed for business in the Central Corridor and its ability to constrain 

UP/SP single-line pricing are belied by the basic tact that the railroads both concur that total BNSF 

operations over the Central Corridor at the present time amount to less than one train per day. 

IV. 
CONCLUSION 

For SPP/IDPC, the UP/SP merger, as conditioned 'oy the Board ostensibly for the purpose 

of preserving the abi'ity of SPP/IDPC to obtain competifively priced rail transportation to North 

16 

17 

See e.g. UP/SP Report at 101-102 (Gent - Steel); Confidential Appendices A and B. 

Verified Statement of John E. West, III at 2, attached to UP/SP July I Report. 
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Valmy has resulted in: (1) no contract for the tons which must be shipped to North Valmy via 

UP/SP because of curre;it long term coal contracts and beĉ 'use UP/SP rail service originating at 

the Sharp. Utah .'oadout is the most economically feasible means of transporting this coal; (2) 

significantly above-market rate quotations from both UP/SP and BNSF for coal in addition to these 

minimums; and (3) a wide disparity between the URC-ENSF joint-line rates and single-line UP/SP 

rates. Thus, the merger conditions have not provided a substitute for thc competition lhat existed at 

the North Valmy Station prior to the merger. SPP/IDPC believes that the factors outlined in their 

Request for Conditions and Comments submitted in the merger proceeding are directly responsible 

for the lack of competition from BNSF for the North Valmy coal traffic. Moreover, the lack of 

concrete evidence in the railroads' quarterly status reports of BNSF competition aiid presence in 

the Central Corridor supports this contention. 

JPP/IDPC has little expectation that the merger conditions imposed by thc Board will 

eventually result in meaningful compeiition between BNSF and UP/SP for its traffic. For the 

reasons expressed in these comments. SPP/IDPC therefore urges the Board to consider modifying 

the merger conditions to increase the ability of BNSF to effectively compete with UP/SP for the 

North Valmy coal traffic. Specifically, Si P/IDPC requests that Board adopt the conditions 

originally proposed by SPP/IDPC in the merger proceeding, which were: 

(1) to order the merged carrier to provide; another carrier selected by SPP/IDPC with trackage 
rights enabling that canier to transport coal to the North Valmy Station in single line service 
from all mines in Colorado and Utah which were served by SP Lines; and 

(2) to require that the merged carrier provide such trackage rights at a compensation level at rio 
greater tban 1.48 mills per gross ton mile for the movement of coal from all mines in 
Colorado a.-̂ d Utah which were served by SP to the Norih Valmy Station, adjusted 
quarterly beginning in the first quarter of 1996 based on changes in the RCAF-A and after 
that time. 

Respectfully subniitted, 

PV- UTtyLytry ^jlypnOLi 

Dated: August 1, 1997 

Thomas W. Wilcox 
Jeffrey O. Moreno 
DONELAN, CLEARY, WOOD 

& MASER, P.C. 
1100 New York Ave., Suite 750 
Warliington, D.C. 20005-3934 
(202) 371-9500 

Counsel for ^'erra Pacific Power Company 
and iaho Power Company 
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Aimee L. DePew 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 32760 (Sub-No. 21) REDACTED 

UNION PACMC CORPORATION, UNION PACMC RAILROAD 
c S . \ N Y AND MISSOURI PACMC RAILROAD COMPANY 

-CONTROL AND MERGER-

QnnTHPRN PACIFIC RAIL CORPORATION, SOUTHERN PACMC 
T R A N S P O R T A T O I ^ O M P S ^ ^ ^ ^ SOUTHWESTERN RAILWAY COMPANY, 

SPCSL C O ™ AND ™ AND RIO GRANDE WESTERN RAILROAD 
COMPANY 

VERIHED SfATEMENT OF JEFFERY W. HiLL 

My name is Jeffery W. Hill. I am the Director of Fuel Management and Operations 
Support for the Sierra Pacific Power Company in Reno. Nevada ("Sierra"). I am the same 
Jeffery W. Hill whose verified statement was included with the Request for Comments and 
Conditions Submitted on Behalf of Sieira Pacific Power Company and Idaho Power Company in 
Finance Docket No. 32760 on March 29, 1996 ("Comments"). My background, qualifications 
and job description are set forth in my prior affidavit and are incorporated herein by reference. 

The purpose of this verified statement is to provide an explanation of the efforts Sien-a 
and Idaho Power Company ("Idaho")(together "Sierra,Idaho") have taken to obtain 
competitively priced rail transportation to our jointly owned North Valmy Station since the 
Board's issuance of Decision No. 44 in Finance Docket No. 32760. 

As explained to the Board in Sierra/Idaho's Comments, at the time of the Board's 
consideration of the merger application, coal was delivered to the North Valmy Station by the 
Union Pacific Railroad Company ("UP") from two mines located in the Hanna Basin of 
Wyoming and in the Uinta Basin of Utah, respectively. As explained in my prior verified 
stalement, Sierra/Idaho is required to purchase tons of coal annually from the Southem 

Utah Fuel Company ("SUFCO") mine neai Sharp. Utah unt s and certain tonnages 
from the Black liuUe Coal Company mine in the Hanna Basin for approximately the same period 



of time The Black Butte mine and Sharp, Utah loadout facility serving the SUFCO mine are 
now exclusively served by UP/SP. Moreover, UP/SP rail service from the Sharp loadout 
provides the most economically feasible means of transporting coal from the SUFCO mine to 
North Valmy I note that since the merger proceeding, Sierra/Idaho have elected to reduce or 
eliminate altogether their tonnage obligations under the Black Butte contract through the exercise 
of contractual rights and other measures. 

My prior verified statement also set forth in detail the history of the competition between 

UP and Southern Pacific Lines ("SP") which culminated in the Staggers Act contract in effect 

with UP at the time of the Board's consideration of the merger application. This contract had an 

expiration date of June 30, 1997, but was laUr extended by the parties to July 31, 1997. when it 

expired under the circumstances I next describe. 

Despite Sierra/Idaho's grave doubts that the conditions placed by the Board on its 
approval of the merger of UP and SP would preserve the single line competition between these 
carriers prior to the merger, we nevertheless were detennined to explore the possibility of UP/SP 
and the Burlington Northern and Santa Fe Railway Company ("BNSF") competing for the 
uansportation of coal to the North Valmy Station which was not subject to the contract SUFCO 
coal minimums. In addition, during 1996 Sien-aAdaho had initiated a strategy which called for 
reducing the amount of coal taken under our current coal contracts to the contract minimums (or 
in Black Butte's case, exercising contract rights to reduce contract obligations) and seeking lower 
priced coal from altemative mine sources. Depending on the location of such altemative mines, 
this coal could be transported at rail rates established by competition between UP/SP and BNSF, 
in conjunction with the Utah Railway Company ("URC"). 

Because we suspected that this process might take time, we first exercised our right under 
the rail contract with UP/SP to request a one-year extension of that contract. Unfortunately. 
UP/SP rejected this request, and instead submitted a contract proposal which would have 
required Sierra/Idaho to use UP/SP to deliver virtually all of the coal to North Valmy for five 
years. Because this initial offer was so far afield of what SierraAdaho was considering, we did 
not formally respond to it. On M«y 22, 1997 Sien-a/Idaho sent bid solicitations to UP/SP. 
BNSF, and URC by which we sought (1) a contract proposal from UP/SP for the contract 
minimum tons purchased from the SUFCO mine, and (2) competitive contract proposals for 
varj'ing tenns (1-3 years) from Utah, Colorado, and Wyoming mines served by UP/SP in single 
line service, and U'ah mines served by UP/SP and BNSF in conjunction with URC. As we 
explained in our Comments in Finance Docket No. 32760, the Uinta Basin mines are closest to 
North Valmy and therefore present the best opportunity for competitive rail rates. We also asked 



UP/,P for a 90.day extension of the co,.rac. from June 30, 1997 for fe purpose of negotiaUng a 

new contrac, bu. this tequest was refused. An extertsion of the contract term for the month of 

July was later agreed to. 

Unfortunately, however, our rate solicitations did not evoke competitive action on behalf 
of either canier. Absent further action by the Board, or an agreement between Siena^daho. 
UP/SP BNSF and URC that the exact terms of the railroads' responses may be disclosed to the 
Board under a Highly Confidential designation, I can only describe the railroads' responses m 
general temis. For its part, UP/SP responded to our request for a contract covering the minimum 
tons from the SUFCO mine by reiterating its prior condition that any contract to replace the 
parties' existing contract must cover, for all practical purposes, all of the coal shipped to North 
Valmy for a time period roughly commensurate with the SUFCO coal contract. Moreover, 
Sierr^daho's consultant's analysis of the single line rate offered by UP/SP for the movement 
from the SUFCO mine-which was the lowest rate offered for service from Utah mines--
concluded that this rate exceeded what would be considered rate levels set by head-to-head rai 
competition m a compelitive market. He also concluded that the rate exceeded the jurisdictional 
threshold at which the Board could examine the reasonableness of the rate had it been o Jered in 
the form of a common canier rate. 

UP/SP refused to budge from its stance that any contract for the SUFCO contract 
minimum tons must include a requirement that SienaAdaho ship virtually all of tne coal shipped 
to North Valmy Station via UP/SP or URC-UP/SP. While we did not necessanly object to 
shipping all or substantially all of North Valmy's coal via UP/SP only, we were unable to 
necotiate contract ten as with UP/SP that justified this approach. Consequently, Sierra/Idaho was 
forced to choose between shipping by contract virtually all of North Valmy's coal via UP/SP at a 
v̂eil-above market rail rate, or foregoing a contract v.ith UP/SP for the tons required to be 

shipped from the SUFCO mine and transporting it by common canier rate. To accept UP s offer 
as conditioned would have resulted in SierraAdaho foregoing any opportunity to explore the 
ability of BNSF to provide competitive service while the contract with UP/SP was in effect. 

UP/SP's refusal to enter into a contract for anything less than essentially all of the tons 
shipped to North Valmy at what SienaAdaho considered to be excessive rates, and the impending 
.-xpiration of the existing contract on July 31, 1997. foi.ed Siena/Idaho to request common 
carrier rates for this service pursuant to 49 U.S.C. § 11101, which we did on July 22, 1997. The 
common canier rates established by UP/SP in response to this request are substantially above the 
expiring contract rate and any rate offered by UP/SP from Utah mines in response to 
Siena>adaho's May 22 solicitation. Because Siena/Idaho is convinced that the common earner 
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rate easily exceeds the maximum reasonable rate for this movement under the Board s 
procedures, we have filed a Complaint wilh the Board in Docket No. NOR.42012 seeking 
prescription of the maximum reasonable rate for this movement, as well as reparations. 

Shipping the SUFCO tons by common canier rate, although obviously not Siena/Idaho's 
preference Ooes enable Siena/Idaho to pursue coal in excess of its SUFCO coal contract 
minimum under competitively established rail rates and transportation tenns. However, while I 
am again at this time precluded by confidentiality restrictions from disclosing the exact rates 
which were proposed by the UP/SP and URC-BNSF that would cover these tons. I can state that 
the URC-BNSF dual-line rales from Utah mines were far from being competitive with the UP/SP 
single line rates, which were themselves excessive. Indeed, the average difference between the 
initiallv offered joint-line URC-BNSF rales and UP/SP single-line rates from comparable Utah 
mines was approximately per ton for mines other than the SUFCO mine. The URC-BNSF 
joint-line rates were more than per ton higher than the UP/SP single line rate from the 
SUFCO mine. 

The URC-BNSF rate proposals were slightly reduced during the parties' discussions, but 

these reductions did not appreciably reduce the large differential between the URC-BNSF joint 

line rates and the UP single line rates. Thus, while discussions with BNSF after its initial 

response produced a minor reduction in the joint-line rates, the final joint-line URC-BNSF rates 

were still well above the UP/SP single line rates, which themselves were well above competitive 

market rates. 

In short, it is clear to Siena/Idaho that the railroad competition we enjoyed prior to the 
UP/SP merger is no longer present. Based on the rates we received for transportation of coal via 
the URC-BNSF routings approved by the Board in Decision No. 44, it can only be concluded 
that BNSF either does not wish to, or feels it cannot, compete with the UP single line movements 
for Siena/ Idaho's traffic under present circumstances. We have -herefore asked the Board in 
this proceeding to consider modifying the merger conditions lo adopt the relief we requested m 
thc merger proceeding. 

Notwithstanding thc above, SienaAdaho must, in today's environment of electric industry 

restmcturing, re-establish viable rail competition to North Valmy. We are therefore strongly 

considering moving some coal under the higher URC-BNSF rates with the hope that this traffic 

perhaps will help increase the level of competition to North Valmy to pre-merger levels. 

However, we are not optimistic lhat this can be accomplished without further action by the 

Board. 
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STATE OF NEVADA 
)ss. 

COUNTY OF WASHOE ) 

Jeffery W. Hill, being first duly swom, deposes and says: 

That he is Director. Fuel Management and Operations Support for Sierra Pacific 

Power Company; that he has read the foregoing Verified Statement of Jeffery W. Hill before 

the Surf-ace Transportation Board in Finance Docket No. :>2760 (Sub-No. 21) and knows and 

understands the contents thereof; that there are good grounds to support this Statement; and 

that thc same is tme of his own knowledge, except as to those matters therein stated upon 

infomiation and belief and as to those matters he believes them to be tme. 

Subscribed and swom to before me 

this 3 / day ofJ ily. 1997. 

NOTARY PUBLIC 

CONNIE D. SILVEIRA 
NoWyPiiblB-8liiiofN«v«ta 
ApimMldln«WMOM« 
No:97-218l4 - Expim Jtiw 19,2001 
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BEFORE THE 
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Finance Docket No. 32760 (Sub-No. 21) J f^j 
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UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY AjiO ^ 
MISSOURI PACIFIC RAILROAD COMPANY 

— Con t ro l and Merger — 
SOUTHERN PACIFIC CORPORATION, EN ^Mti; 

ST. LOUIS SOUTHWESTERN RAILWAY COMPANY, ^^"^ ' - "''7 
SPCSL CORP., AND TIIE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY AUG 0 4 iW/ 

COMMENTS OF Q l 
MILLENNIUM PETROCHRMICALS INC. uDm:fWd_ 

Millennium Petrochemicals Inc (formerly known as Quantum Chemical Corporation) 

("Millennium"), thanks the Board for the opportunity to participate in this proceeding and to 

comment on the effeci which of the merger has had on competition and the implementation of th 

conditions imposed on the merger by the Board II is Millennium's intenl wilh these comments lo 

give the Board an impression ofthe impact of the merger and the conditions imposed upon the 

merger has had on a bulk shipper such as Millennium 

I Introduction 

A Statement of Interest 

Mili.'snniuni i j a major international chemical company, with leading market positions in a 

broad range ot commodity, industrial, performance and specialty petrochemicals With major 

manufacturing facilities in LaPorte, Texas, Port Arthur, Texa.s, Chocolate Bayou, Texas, Morris, 

Illinois and Clinton, Iowa, Millennii m manufactures polyolefins, polymers and acetyls ' From 

' Polyolcfin products include ethvlcnc, prop>lcnc and hydrocarbon-rich by-product streams; polymer products 
include high den.sily polyclhyieiie. low density polye.hyicnc, linear low densily polyethylene and polypropylene; 
acetyl products include vinyl acetate monomer, acetiv acid, methanol and synthetic cthanol 

1 
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minor manufacturing facilities in Crockett, Texas, Heath, Ohio and Fairport Harbor, Ohio 

Millennium produces specialty polymers for the wire and cable industry and polymer color 

concentrates Ethanol is manufactured at Millennium's Tuscola, Illinois facility and denatured al 

Millennium's plants in Anaheim, California and Newark, New Jersey Millennium maintains five 

regiona' distribution centers located in Gary, Indiana, Baytown, Texas, Ackerman, Georgia, 

Finderne, New Jersey; and San Bernardino, California Each Millennium manufacturing facility 

ships the majority of its products in bulk by rail and each regional distribution center receives 

neariy all of its inventory via rail Millennium ships an annual average of 23,000 rail cars from all 

facilities, it ships an annual average of 14,000 rail cars from points served by the merged UP/SP 

Millennium is an active member, inter alia, of the Chemical Manufacturers Association ("CMA"), 

the Society for the Plasties Industry ("SPI") and the National Industrial Transportation League 

("NITL") Millennium participated in the UP/SP merger proceedings (Finance Docket No 

32760), bolh through its participation in trade organizations, such as the CMA, SPI and NITL, 

and in its own right 

B Purpose of Oversight Proceeding Comments 

Millennium makes this coi.iment wilh the intent of giving the Board an impression of how 

the UP/SP merger and the conditions imposed upon that merger are working from the perspective 

ofa bulk commodity shipper which is affected each and eveiy day by the merger Millennium also 

wishes to use this opportunity to recommerid to the Board actions which it believes the Board 

should take in order to implement the objectives of its; Decision No 44 approving the merger. 



MPI-2 

II Comments 

A Summary 

Millennium wishes to bring to the Board's attention two issues arising post-merger which 

threaten the meaningful implementation of Decision No 44 The first issue is the .severe 

degradation of rail service in the Gulf coast region of Texas post-merger The other issue is the 

effective failure of the conditions imposed upon the merger by the Board to maintain effective 

rail-to-rail competition in the Gulf coast region. Shippers such as Millennium, which depend 

upon efficient and cost-effective rail transportation from their manufacturing facilities to their 

customers, have experienced a severe and costly degradation of rail service in the Gulf coast 

region of Texas since the approval of the UP/SP merger This degradation of service comes 

despite pre-merger assurances from the UP and SP that the merger would result in improved 

service and reduced costs to shippers The second issue is that the access granted to the 

Buriington Northern/'Santa Fe ("BNSF") in order to maintain rail-to-rail, or intramodal, 

competition has failed to produce the intended result This failure of BNSF to be an effective 

competitor is due, in part, to a dearth of slorage-in-lransil facilities, which are vital to offering 

competitive rail service for shippers such as Millennium BNSF's abilily to accept new traffic in 

the Gulf Coast region made available by the Board's conditions on the merger has been hampered 

by its inability lo oblain adequate storage-in-transit wiihin the region Even if storage-in-transil 

were not a problem, the BNSF is hampered from being an effective competitor by uncertainly 

over how to implement the Board's conditions regarding the BNSF's right to serve new facilities 

along trackage rights lines 
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The first year of the merger has been lost vis-a-vis intramodal competition, especially in 

the Gulf coast region Millennium believes that in order to make up for this past year, that the 

Board should extend the oversight period one additional year. In addition. Millennium believes 

that the Board should adopt the recommendation of the CMA and SPI and order the UP/SP and 

the BNSF to provide certain specified metrics in their quarterly reports to the Board in order to 

aid meaningful analysis of the implementation of the merger and the conditions placed upon the 

merger 

B Comments on the Degradation of Rail Service Post-Merger 

In its July I , 1997 quarteriy repon lo the Board, the UP/SP readily admits that rail service 

in the Texas Gulf coast region has degraded Finance Docket No 32760 (Sub-No 21), UP/SP 

303 at 11 - 14 While the UP/SP tries to minimize the extent of the service problems (and even 

tries lo claim that they are a continuation of "chronic problems in the Houston terminal that had 

plagued the SP for years"), the impact of these service problems is significanl to shippei 3 The 

BNSF, likewise, admits lhat storage-in-transil has been a problem, although il claims lhal the 

recently concluded agreemeni wilh the UP/SP regarding additional capacity al the Dayton SIT 

facility and other recently negotiated agreements for additional SIT capacity should alleviate the 

problem • Finance Docket No 32760, BNSF-PR-4 at 26 

Prior lo the merger, the average loaded transit time for rail cars leaving Millennium's Gulf 

coast manufacturing facilities' was 116 days Verified Statement of Michael Dunn at 1 The 

• There IS some apparent confusion in footnote I to thc BNSF's quarterly report On page 27, thc BNSF stales, 
"The Dayton SIT facility iD^ethet mih access wc recently negotiated to .S0% ofthe .Sjolander SIT facility " 
(Finiphasis added ) This statement gives the impression that thc BNSF has agreements lor additional SIT capacity 
at two lacilities The Dayton H^f facility and thc .Sjolander SIT facility arc. lo the best of Millennium's knowledge, 
onc and thc s<'ime facility »: 

Millennium's Gulf coast facilities include l^Porte (Strang), Chocolate Bayou, and Port Arthur (Williams), 
Texas 
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average transit time for the same facilities has increased by 50%. Id. This increase in transit times 

not only disrupts delivery schedules, but has an immediate and unrecoverable economic impact on 

shippers such as Millennium Millennium estimates that since the merger was approved, it has 

had to expend $200,000 per month in additional freight expenses'* which are directly attributable 

to the UP/SP's degraded service, specifically, the dramatic increase in transit times on outbound 

shipments from the Gulf coast facilities Dunn VS. at 2. 

These service problems also dismpt the flow of empty rail cars returning to the 

manufacturing facilities^ Presently, Millennium has one plant operating with less than one day's 

supply of empty rail cars Id Anecdotally, Millennium is aware of empty rail cars not moving 

from storage in Galveston for nearly 30 days and in Eagle La'.e, Texas for twenty-eight days 

when the supply of empty cars at manufacturing facilities fifty miles away was dangerously low 

Id. It has been opined lo Millennium personnel by UP/SP customer service personnel that rail 

service in the Gulf coast region is the worst il has been in twenty-eight years Dunn VS at 2-3. 

These impacts of the merger, namely the increased transit times, the additional freighl 

expenses, and the slow return of empty rail cars to the manufacturing plants, have had an adverse 

economic effect on shippers such as Millennium Any benefits which the UP/SP can claim from 

this first year of the merger have been more than offset by the adverse impacts which 

implementation of tne merger have been p'aced on shippers, especially those in the Gulf coast 

region 

* "Additional freight expense" inchides Ihc cost of expedited bulk hopper tmck deliveries in lieu of rail car 
deliveries, rail car diversion and off-loiiding lo bulk hopper Iruck. rail car utili/.alion and inventory carry ing cosi 

Because Millennium produces products 24 hours a d;iy, seven diiys a week at ils maiuifacluring facilities, it is 
crucial that there be an adequate supply of Miiply hopper rail cars on hand in order to load and '̂ mporarily store 
Ihe products being produced Thc altcinalr/c lo lo;iding empty rail cars is to scale back produc or to shut down 
thc plants entirely Both alternatives wojid result in severe economic losses to Millennium and, m the case ofthe 
shut down ol a plant, would entail unneccss;ir> risk of property diimagc and/or personal injury during thc restart 
process Generally, four to seven days supply of empties is thc minimum requirement 

5 
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C. Comments on Effectiveness of Conditions to Maintain Rail-to-Rail Competition 

1. The Goals 

In its Decision No. 44, the Board reiterated the general policy that the focus when 

evaluating a consolidation of two carriers serving the same market should be on retaining effective 

intramodal competition Finance Docket No 32760, Decision No. 44 at 101, Further, the Board 

expressed the opinion that the merger would not diminish rail-to-rail competition for shippers 

formerly served separately by the SP and the UP (i.e. the 2-to-l poinis) Id. at 121. The Board 

then imposed conditions upon the mergei which were intended, inter alia, to ameliorate or 

prevent any harm lo intramodal competition which the merger mighl engender Id. at 144 - 156 

The BNSF was given certain trackage rights in order to fill the competitive vacuum created by the 

loss ofthe SP at 2-to-l points /d. at 145 In addition, the Board also granted the BNSF the 

right to serve new facilities located post-merger on former SP lines over which it had trackage 

rights These new facilities included transload facilities. 

While the Board strove to preserve rail-to-rail competition after the merger in its Decision 

No 44, effective competition has been corislmclively thwarted by circumstances arising from 

implementation of the merger and the conditions imposed upon the merger in two areas: 

storage-in-transil ("SIT") and uncertainty over BNSF's righls to serve new facilities along il? 

trackage righls 

2. Storage-ip-Transit 

In Decision No 44, the Board recognized the importance of SIT to service cf bulk 

commodity shippers, especially plastics shippers in the Gulf coast region. Decision No. 44 at 151. 
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Consequently, the Board imposed a condition upon the merger granting the BNSF access to all 

former SP SIT facilities on economic terms no less favorable lhan the terms of UP/SP's access 

I d at 152. 

The reality facing shippers such as Millennium is that storage-in-lransit is a major problem 

for outbound shipments and inbound empty rail cars. It is interesting to note that the UP/SP and 

the BNSF did not finalize an agreement for BNSF access to the former SP Dayton, Texas SIT 

facility until Apnl 28, 1997, neariy nine months after the merger was approved. Finance Docket 

No 32760, BNSF-PR-4 al 26 In the interim, shippers such as Millennium who may have wanted 

to or did utilize the BNSF found their inbound and outbound rail cars either pushed to SIT 

facilities remote from the Gulf coa.sl region or hopelessly mired in overcrowded SIT yards such as 

Dayton Dunn VS at 2 The Dayton SIT facility, in particular, has been pushed beyond its 

capacity based upon informalion Millennium is receiving Not only must the Dayton yard now 

handle BNSF's SIT requirements, but also former UP traffic which previously did not have access 

lo this facility Without access to adequale SIT capacity, BNSF will never be a viable competitor 

in the Gulf coast legion, especially to commodity plastic shippers The UP/SP and the BNSF 

knew, or should have known, prior lo approval of the merger that the SIT infrastmcture in the 

Gulf coast region was inadequate for the BNSF to be a viable competitor lo the UP/SP and lhat 

the BNSF would remain a non-viable competitor until more SIT capacity was in place. 

Millennium brings lo the Board's altentiun that neither the UP/SP nor the BNSF have 

provided any quantitative measurement of SIT utilization or capacity for areas wl.ere the BNSF is 

intended to replace the SP as a competitor, nor have they provided any quantitative data on any 

impact which Sll utilization or capacity may have or implementation ofthe merger or the 
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conditions upon the merger It snould be incumbent upon the UP/SP and the BNSF to report SIT 

utilization and capacity in order for the Board, and participants in this proceeding, to evaluate in a 

meaningflil way whether or not the conditions in Decision No. 44 regarding SIT access are being 

implemented 

3 New Facilities Along Trackage Rights 

Both the UP/SP and the BNSF, as well as the CMA and SPI in their joint comments 

(Finance Docket No. 32760 (Sub-No 21), CMA-2/SPI-3) recognize that the UP/SP and the 

BNSF have yet lo agree upon a protocol for implementing the Board's condilion thai BNSF be 

granted the right to serve new, post-merger facilities along trackage rights granted to it along 

former SP lines For a shipper such as Millennium, this failure of the UP/SP and the BNSF to 

come to agreement on implementation of this condition "freezes" its long-term strategic planning 

regarding rail transportation The BNSF has not been able to effectively use the rights granted 

under this condition since the merger was approved Thus, any harm lo competition which this 

condition was intended to ameliorate or prevent has neither been ameliorated or prevented In 

effeci, the Board's intention to preserve and foster i.itramodal competition has been constructively 

thwarted Millennium believes lhat the Board should intervene if the UP/SP and the BNSF cannot 

quickly come to agreemeni regarding implementation of this condition 

III Conclusion 

In summary. Millennium concludes that one year has pas.sed without the Board's Decision 

No 44, approving the UP/SP merger and imposing conditions upon the merger, achieving its 

intended results Consequently, competition has suffered in the Gulf coast region of Texas from 
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the withdrawal of the SP as a rail competitor. In addition, shippers in the Gulf coast region have 

been made to bear a heavy burden in implementation of the merger in the form of severely 

degraded rail service. In order to put the process "back on the tracks" and to start realizing the 

intent of Decision No 44, Millennium urges the Board to adopt the recommendation of the joint 

comment of the CMA and SPI that certain specified metrics be included in future quarterly 

reports submitted by the UP'SP and the BNSF In addition. Millennium urges the Board to 

extend the oversight period an additional one year to compensate fcr thc time which has been lost 

since the merger was approved 

Michael P Feno 
Millennium Petrochemicals Inc. 
11500 Northlake Drive 
Cincinnati, Ohio 45249 
(513)530-6808 
(513) 530-6562 FAX 

Attorney for Millennium Petrochemicals Inc. 

'A:^.y^ » 
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KellerK Heckman 
1001 dstreel, N W 
Suite 500 West 
Washington, DC 2000 i 
(202)434-4100 

Of Counsel for Millennium Petrochemicals Inc. 



CERTIFICATE OF SERVICE 

1. Kimbcrly 1.. Bigley. a secretary al the law fimi of Keller and Heckman. LLP, hereby 
certify that a copy ofihe foregoing Comments of Millennium Petrochemicals. Inc. (MPI-2) was 
served by first-class mail, postage prepaid, on this V dav of August. 1997. upon all Parties of 
Record in this proceeding 



July 31, 1997 

VERIFIED STATEMENT 
OF 

Michael Dunn 

My name is Michael Dunn, Manager of Rail Procurement for Millennium Petrochemicals 

Inc. ("Millennium"), 11500 Northlake Drive, Cincinnati, Ohio 45249 I am responsible, among 

other things, for negotiating rates for rail transportation of Millennium's products I work in close 

coordination wilh Millennium's Manager of Distribution Logistics and Manager of Transportation 

Load Planning I am, therefore, familiar with the problems which Millennium has been 

experiencing in the Texas Gulf coast region since the merger of the Southern Pacific Corporation 

("SP") into the Union Pacific Railroad Company ("UP") I also serve on the steering committee 

to lhe Rail Task Group of the Dislribulion Committee ofthe Chemical Manufacturers 

Association, so I am familiar wilh the proceedings in Finance Docket No 32760 and the mergei 

oversight proceeding in Finance Docket No 32760 (Sub-No 2 1 ) 1 have reviewed the qi;arteriy 

reports ofthe UP/SP and the Buriington Northem and Santa Fe Railway Company (BNSF) in the 

oversight proceeding Finance Dockel No 32760, BNSF-PR-2 and UP/SP-303. 

Millennium tracks its outbound shipments of rail hopper cars and keeps statistics on the 

number of days its takes for these rail cars to move from origin lo destination These statistics aid 

Millennium in optimizing the routing of rail car shipments to ils customers, in planning 

production, in inventory control and in rail car fleet management I have reviewed historical data 

on transit times of outbound shipments of rail cars from Millennium's manufacturing facilities in 

the Gulf coast region of Texas Prior to the UP/SP merger, the average transit time was 1 i 6 

days Presently, t! e average transit time for the jame roulings has increased by 50%. Milieiinium 



Dunn Verified Statement 
Page 2 

is seeing frequent aberrant transit times on some routings, such as 26 days from LaPorte (Strang), 

Texas to Baytown, Texas (In this case, the car was stored in East St Louis, Illinois after leaving 

Strang) 

Due to the increase in the transit times of loaded rail cars outbound from the Gulf coast 

region. Millennium has had to take exlraordinaiy measures in order to meet delivery commitments 

made to customers Such extraordinary measures include expedited shipping of bulk hopper tmck 

loads of product in lieu of rail car shipment and diverting rail car shipments to team tracks and 

off-loading the product into bulk hopper tmcks These extraordinary measures result in additional 

freighl charges to Millennium (generally refened to within Millennium as "additional freight 

expenses") which usually cannot be passed through to the customer. Since the merger was 

approved. Millennium has incurred approximately $200,000 per month in additional freighl 

expenses as a direct result of the deteriorated rail service within and originating from the Gulf 

coast region 

Millennium also tracks the number of empty rail cars ("empties") on-hand al each of its 

manufacturing facilities Since the manufacturing facilities require a certain number of empty rail 

cars each day in order to ship and lo temporarily store the day's production, the gross number of 

empties on-hand is usually expressed in terms of the number of days supply of empties At limes, 

supplies of empties al Gulf coast plants have been less lhan what is considered an adequate 

reserve of empties On occasion, plants have prepared to, or have actually had lo, scale back 

production in order lo adjust production lo the supply of empties on hand In the meanwhile. 

Millennium has learned of its empties sitting in storage in Galveston, Texas for thirty days and in 

storage in Eagle Lake, Texas for twenty-eight days I am told by UP customer service personnel. 
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that, in their opinion, the situation wilh transit times, storage-in-transit and empties being retumed 

is the worst il has been in twenty-eight years! 
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Michael Dunn, being duly swom, deposes and says that he has read the foregoing 

statement, knows the facts asserted there are tme and that the same are tme as stated. 

Michael Dunn 

Subscribed and sworn to before me this 3 Ist day of July, 1997 

My commission expires 
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Re: Finance Docket 32760 (Sub.-No. 21), Union Pacific Corp., et al-
Control and Merger — Southern Pacific Rad Corp., et al 

Dear Secretary Williams: 

Enclosed for filing in the above-referenced proceeding are an original and twenty-five copies 
of Comments of tht Capital Metiopolitan Tr'uisportation Authority (CMTA-2). Also 
enclosed is a 3.5 inch disk that contains the text of this pleading in Wordperfet' 6.0 format. 

I would appreciate your date-stamping the enclosed receipt copy of the filing and returning 
it with the messenger for our records. 
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Very truly yours, 
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Monica J. Palko 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

WASHINGTON, D.C. 

UNION PACIFIC CORP., UNION PACIFIC 
RAILROAD CO. AND MISSOURI PACIFIC 
RAILROAD CO. - CONTROL AND MERGER ~ 
SOUTHERN PACIFIC RAIL CORP., SOUTHERN 
PACIFIC TRANSPORTATION CO., ST. LOUIS 
SOUTHWESTERN RAILWAY CO., SPCSL CORP. 
AND THE DENVER AND RIO GRANDE WESTERN 

RAILROAD CO. 

ORIGINAL 

FINANCE DOCKET"' 
NO. 32760 (Sub-No. 21) 

COMMENTS OF THE 
CAPITAL METROPOLITAN TRANSPORTATION AUTHORIl Y 

The Capital Metropolitan Transportation Authority ("Capital Metro") files these Comments 

in response to Decision No. 1 in the above-referenced proceeding, in which the Surface 

Transportation Board ("the Board") requested cominents regarding implementation of the conditions 

imposed upon the merger of the rail carriers controlled by Union Pacific Corporation and the rail 

carriers controlled by Southem Pacif c Rail Corporation. 

Through Decision No. 44 of Finance Docket 32760, as a condition to the merger, the Board 

granted Capital Metro the right to choose an ir terchange point for Giddings-Llano shippers to 

interchange with The Burlington Northern and Santa Fe Railway Company ("BN/Santa Fe"). 

Decision No. 44, STB Finance Docket No. 32760, p. 182 (August 6.1996). Capital Metro selected 

E'gin as this interchange point, and the Board accepted Capital Metro's decision. Decision No. 69, 

STE Finance Docket No. 32760, p. 5 (March 7, 1997). BN/Santa Fe's interchange of Giddings-

Llano traffic via Elgin began only in March of this year. The Burlington Northem and Santa Fe 



Railway Company's Quarterly Progress Report, p. 4 (April 1,1997); Applicants' First Quarter 1997 

Progress Report with Respect to Merger Conditions, p. 12 (April 1,1997) Because this interchangi 

service is still in its preliminary and fonnative stages. Capital Metro is unable to determine the 

effectiveness of such interchange to allay concems regarding the merger's anticompetitive impact. 

Capital Mc JO notes generally, however, that such interchange has occurred, and that Capital Metro's 

rail operator, Longhorn Railway, and BN/Santa Fe personnel have been working together to establish 

the Elgin interchange as a viable option for Giddings-Llano shippers. 

During the course of investigadng the status of the BN/Santa Fe interchange via Elgin, it has 

come to Capital Metro's attention that some Giddings-Llano shippers have, since the merger, had 

substantial difficulty obtaining an adequate number of rail cars to service their operations. Exhibit 

A, Responses to Question Nos. 5 and 9. At least two shippers also consider that Union Pacific 

service has significantly deteriorated post-merger. Id Capital Metro understands that Longhorn 

Railway is filing comments that address these issues in more detail. 

August 1, 1997 

Respectfully submitted. 

micjb. J. Palko, E ^ . ^ 
Albert B. Krachmjin, Esq 
Bracewell & Patterson, L.L.P. 
2000 K Street, N.W., Suite 500 
Washington, D.C. 20006 
(202) 828-5800 
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CERTIFICATE OF SERVICE 

1 hereby certify that I have caused a copy of the foregoing Comments of the Capital 
Metropolitan Transportation Authority to be served by first class mail, or more expeditious maimer, 
on all Parties of Record in Finance Docket No. 32760 (Sub. No-21), this 1st day of August, 1997. 
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7 -25-1997 2:26PM FROM 

PROM t P l O N E t H CC3NCWCTB 

_ C ^ L caphdl »AetTopo(it»^Tr8n«po»tBttcn AWhortty 
J M i P f D n S9i0 E«t rirtn Str«ct, Austm, TCMS 78706 • (518) 369-7400 • FAX (SIS) 389-tse3 

GIDDINGS-LLANO SHIPPER SURVEY 

ta August of 1996, the Surface TiansfMitttiaa Board ("the Board" or "STR") î ^proved 
the «oRtrol and meiget ofthe Southern Padiic Raihoad by the Union PadSc Raihoad. 
Thiough its deciaion pasting this approval, die Boaid imptistd cataia conditions 
intended to retain shqtping co»apetition aod to prevent tbe Union Pacific from exereising 
monopoly oontrol. To retain conyetition on tlie line, the Boatd imposed • condition that 
the Buriington Northem Railroad would interchange with Giddings-Llano fieigfat traffic. 
This interchange began in March of this year via Elgin. 

The Board has now initiated a foUow-up proceeding nrtended to determine die 
efiectivcness of the condition? tbe Boatd imposed. Capital Metro is contacting you to 
develop infonnation needed to detennine wbedier •% would be necessaiy or helpful to file 
cominents in the proceeding. 

Please return this survey by My 21, 1997 to Justin Augustine. Capital Metro General 
Imager, in dke enclosed envelope or fw it to him aet (512) 3SS-0474. 

Thank you fbr your time and assistance. 

1. What is die iianie and address of your liKulitygrbusioess? 

Pioneer Concrete of Tesas, Inc 
Bareet Qvarry 
P .O. Drawer B 
B«rMt .TcsM7MU 
(SU) 756*8255 

2. What commodity do you ibip, in what quantities, and at what firequeocy? 

Tke Pio-wcr Qmuny pndmcvi cwMrtnKtiea mrterials, these conist ef 
priauu«f coKrcic and asphalt aggregates. 
PioMerlMSaEfriazjtsadiB&ACteofUScm Tkese nre 100 lo« keppen 
and Goas. 



P A 
7-25-1997 2:26PM FROM 

«17 sac l««7,«7.2» •«>•« ^.Vi/^ 

3. WtMi >>ftettt>eor pceniflB af thc pmoa(i) i nM|ih liwt ihis ««vcyT 
LaeOvna 

Ami 

Bdoic yoH MBcived tte imf . were you awm 

Yes 2 No. 

(a) tf )f«,«hadid7mkeeMtta«<ni 
rr^ajM Trirt TK 

MwchaTiyn 

(b) iryê aeMwfccMdidyeBkBnthiBBdiiigeaWwawaisBefAnfriwhh 

(e) Br >c«.te«*]rtattM|SmNaMk«mii|a(«aMivr eeiSKinl 
11» «f ftm year thdlityt 

S layMMMiM, bwthckval, IMMIITJ —1 mrti iler nf Tr«itsrnr •7—"' 
, «r deMlinHd AHS oogv oa ScpSBitter 11.1M67 

Tbe lr»«i «r Mtviw M «e PadBe hae 4c«H% ciaa^pk, ta pi«v«a^ 
I trtm tne H a u r l a r n Qeeny se a lige caeisrw liaa aailirt Ifti^rjkjaaa, 

rJuliinLiiCTJ lltH trTTT—'1 1 — • —«—-^.^—im 
t CMai Parifc hM aaOM Mneer af I 

6. HK«n'aCyeMfft'.a|hitaeaioKn*M«sdbylheBadia^ 

Yaa i . N o _ 

(a) Ifae. eeia jw iilaaaal with ftaiamec and pka unhiid? WiyerlVliyorT 

YasJS Ne_ 

Yaab Ike raM wara fafa: aad « 

K«wiyaMceaarteJyeeiMBidlMfbcwBtBaai-wiMee---«etBMranorH^wi^ 
eneki:* 

Vas 
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»nW3M !PIO^«ER CONCRETE 817 

P. 5 

i«97.erT.2S i\t*9 WW p.e«^e« 

Has fail aaaporaiiaa acrriOB, wbeinr vir. UMioa PadSc ar SedlaiM^ Nait^^ 
thi«i«liLoa^aBRailw[^iaiiiaU)r).tataatfaqaaeleatctyearaa^ W^orwlgrael? 

ThawgltItt•Jt«jr.«wi<a>>»>www<itliw<.<»c»JtLSjr.Mail III iUwrrHcr»aa^}ar 
i«r f«lraattcVaiaaP»i«c 

9. Pleeae 

ipueniaeawdHw 
We lhe t.T. • la aMraas the M i 

I fraUaHa Mag afeean«4 



p. 6 
7 -25-1997 2:27PM FROM 
07/21/1997 09:49 2105996841 CAPITOL ASGRESATES «1 

GIDDINGS4XANO SHIPPIR SURVEY 

the control ana o w r «r jimoaed OMtaitt ceoditioas 
Through its decision giwtmg this " P P ^ 
i«end«i to retmn shipping competition aral " ^ J T ^ J i ^ ^ ^ ^ J ^ i S t i S S 

the Buriington Nordiem Raihoad woulc unercivinfe wnn VJXM«HP-*—' 
Thia interchange began in March of dns yeer via Elgm. 

Th* Board has now initiated a fbllow-up proceeding iiMidrJ to drtennine the 
J S c S ^ ^ ? t £ ^ U o « s d« Board irnpoe-L Cil-tal Metro is e o ^ ^ 
; ^ S ; ^ ; m l t i o n needed to determine whedKT it wou^ 
conuictiis in the ptoeeeding. 

Pteese xemm diis survey by Jnly 21. 1997 to iusdn A u g u ^ <>pit«l Metro 0«ia«l 
Manager, in die enclosed envelope or f « it to him at (512) 315-0474. 

Thank you for your time and assistance. 

What the name aod addrese of vour ftcUity or buaine«? 

CAPITOL ACOReCATIgS. LTO. 
(DELTA OPERATIONS) 
P.O. BOX t f 
MARBLE PALLS. TEXAS Ta«5* 

2. What commodity do you ship, in what quantities, and at what fieqiueacy? 

CRUSHED STONE 
APPROX. 1209 CARS/YEAR ^ 
AS DBSAIND D I C T A T E S . HEAVIEST MARCH TO SEPTEMBER 

•1-
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07/21/1997 09-49 2195986841 

P 7 

CAPITOL AGGREGftTES PUSS, 02 

poaition of die penot<») eompletint 

SALES REPRESENTATIVE 

3. WM is the tide or 
(Opdooal) 

tetbethUBMB 4. Before you received dni' suwey, awe yoo 
and 

Yes 5_ No 
(.) If yw, when diC you become «w«e dat BtiriingionNordiein 

iBttrcfaaflies widi Giddings-Llano tnfBc? 

JANUARY 1997 

(b) If yes, fiwn vAiom did you learn da* Boriingtoo Noithcni 
interehnges wUfa Giddings-LUno tiaffic? 

OON CHEATHAM 

(c) If yes» has ny Burlingloa Noidm rqpnwaiadve cniBiaĉ  
you to discuss possible trwispoitadon to or fiom yaw fivility? 

NO - I CONTACTED THEM 

i iMi 
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07/21/1997 09:49 2105906841 

CAPITOL ASSREGATES P*GE 83 

• thr leveL auahty and cost value of Umon P « ^ « | 
5. in your opimon. has * « » « ^ I ^ P Z ^ die same or doieriortWl the 

transportation service improved, remained tne same, w 
^ ^ T s e p t e m b e i l l , 1996? Pk«eexptam. 

DETERIORATED BADLY - BOTH SERVICE AND EQUIPMENT 
AVAILABILITY. 

6. 
Has any of your freight been «nterciumg«i by tt* Bui«»g»on NoiAerPjtoce it 
b J ^ t o interchange wid. Giddings-^ 

Yes No X 

(a) If so, were you pleaaed widi die service and prica ofliwed? Why or whQf not? 

Yes No_ 



p. 9 
• 7 -25 -1997 2:2aPM FROM 

* 07/21/1997 09:49 2105906841 _ CAPITO. AGGREGATES 

I . 

r 
*i t nr Med — to construct or 

Buriington Northern? 

« „ . V . KEPT iit TO DATE TH«U COHV.«*T.ONS «.TH 

DON CHEATHAM. 

Ha, r«l «nspo.t«ion service, ^ ^ 
S S ^ ^ o u ^ L o n g h o r n RaUway midaUy). been ad̂ iuate to meet your 
n-̂ eds? Why or why not? 

Yes No_J5_ 

fSNcioRN ts DOINC THE BEST THEY CAN WITH THE 

INTERCHANGE SERVICE THEY CET. 

9. Pleaae provide any additional comments bdow. If you need mote room, 
please use die b«k of dlis surw«y or attach additional pages. 

WITH THE LEVEL OF SERVICE THE UP RAIL ROAD IS CJVINC 
I T TMTS TIME AND THE CAR UTILIZATION ANO AVAILABILITY 
11 IT IS ? IS IMPOSSIBLE TO KEEP RAIL CUSTOMERS SUPPLIED 
m i TIMEiJ IfAJiNER SERVICE ON UP IS THE POOREST 1 HAVE 
EVER SEEN. 
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August 1, 1997 

Via Hand Delivery 

Vernon A. Williams 
Secretary 
Surface Transportation Board 
1925 K Street, N.W. 
Washington, D.C. 20423-0001 

Re: Union P a c i f i c Corporation, et a l . — 
Control & Merger — Southern P a c i f i c 
R a i l Corp., et a l . 

Finance Docket No. 32760 fSub-No. 21^ 

Dear Secretary Williams: 
Enclosed f o r f i l i n g i s an o r i g i n a l and twenty f i v e copies of 

TM-2, Comments of The Texas Mexican Railway Company, f i l e d i n tht* 
above-reference proceeding. Also enclosed i s a 3 1/2" computer 
disk containing the f i l i n g i n Wordperfect 5.1 format, which i s 
capable of being read by Wordperfect f o r Windows 7.0. 

Should you have any questions regarding this, please c a l l . 

Sincerely, 

Richard A. Allen 
Enclosure 

CORRESPONklENT OFFICES: LONDON, PARIS ANO BRUSSELS 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Union Pacific Corporation, Union Pacifio 
Railroad Company and Missouri Pacific Railroad 

— Control and Merger --
Southern Pacific Rail Corp., Southern Pacific 

Trans. Co., St. Louis Southwestern Railway Co., 
SPCSL Corp. and The Denver and Rio Grande Western Railroad Co. 

Finance Docket Mo. 32760 (Sub-No. 21) 
(UP/SP oversight) 

COMMENTS OF 
THE TEXAS MEXICAN RAILWAY COMPANY 

Pursuant to the Surface Transportation Board's ("Board") 

Decision No. 1, served May 7, 1997, i n the UP/SP Oversight 

proceeding,-' The Texas Mexican Railway Company ("Tex Mex") 

hereby submits i t s comments with regard t o the e f f e c t s of the 

merger on competition and implementation of c e r t a i n conditions 

imposed t o address competitive harms. 

The "UP/SP Oversight proceeding" ref e r s t o the proceedinq 
i n s t i t u t e d i n Finance Docket No. 32760 (Sub-No. 21), Union 
P a c i f i c Corp. . Union P a c i f i c Co. and Missouri P a c i f i c Rai.troad 
Co. — Control and Merger — Southern P a c i f i c Rail Corp., 
Southern P a c i f i c Trans. Co.. St. Louis Southwestern Railway Co., 
SPCSL Corp. and The Denver and Rio Grande Western Railroad Co.. 
Decision No. 1, served May 7, 1997. The UP/SP Oversight 
proceeding embraces the proceeding i n Finance Docket No. 32760, 
Union P a c i f i c Corp.. Union Pacific Co. and Missouri P a c i f i c 
Railroad Co. — Control and Merger — Southern P a c i f i c Rail 
Corp., Southern P a c i f i c Trans. Co.. St. Louis Southwestern 
Railway Co.. SPCŜ  Corp. and The Denver and Rio Grande Western 
Railroad Co.. hereinafter referred t o as "UP/SP." 



I • IKiI'DDUCTION & SUMMARY 

UP/SP. Decision No. 44, served August 12, 1996, granted the 

app l i c a t i o n of Applicants up2' and SP̂ ' f o r p r i o r approval of the 

merger of the UP and the SP r a i l r o a d systems subject t o c e r t a i n 

conditions designed to ensure continued r a i l competition i n the 

western U l i t e d States. Among other conditions imposed on the 

merger, the Board granted three conditions which are the subject 

of today's comments by Tex Mex: (1) the Tex Mex trackage r i g h t s ; 

(2) the BNSF̂ ' conditions; and (3) the oversight conditions. 

To the extent that anything can be determined at t h i s early 

date, by a l l accounts, the Tex Mex trackage r i g h t s conditions and 

the BNSF conditions are not f u l l y accomplishing t h e i r intended 

purposes. Congestion and i n e f f i c i e n c i e s are r e s u l t i n g i n 

l i m i t a t i o n s and delays for BNSF and Tex Mex operations i n Texas, 

which i n t u r n a f f e c t Tex Mex's a b i l i t y t o compete. These 

problems w i l l have t o be addressed. The record simply i s not 

s u f f i c i e n t , though, f o r the Board t o make any reasonable 

determination as to whether the conditions imposed by the Board 

2' The Union P a c i f i c Corporation, Union P a c i f i c Railroad 
Company and the Missouri P a c i f i c Railroad Company (now merged 
i n t o the Union P a c i f i c Railroad Company), c o l l e c t i v e l y are 
referred t o herein as "Union P a c i f i c . " 

- Southern P a c i f i c Rail Corporation, Southern P a c i f i c 
Transportation Company, St. Louis Southwestern Railway Company, 
SPCSL Corp., and The Denver and Rio Grand Western Railroad 
Company c o l ] e c t i v e l y are referred to herein as "Southern P a c i f i c " 
and, together wi t h Union P a c i f i c , c o l l e c t i v e l y are referred t o 
herein us "UP/SP." 

The Burlington Northern and Santa Fe Railway Company i s 
referred t o herein as "BNSF." 
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are e f f e c t i v e i n replacing other P e t i t i o n l o s t through the 

merger of the UP and the SP. The Board should c l a r i f y t h a t 

discovery i s available i n t h i s proceeding, and appoint an 

administrative law judge t o adjudicate disputes, i n order t o 

ensure th a t the next round of reports and comments provide the 

Board with a firmer ground on which t o make any determinations. 

I I . THE RELEVANT CONDITIONS 

For purposes of these comments, Tex Mex focuses on only 

throe of the conditions the Board imposed to address the 

anticompetitive aspects of the UP/SP merger. Those conditions, 

the Tex Mex trackage r i g h t s conditions, the BNSF conditions, and 

the oversight conditions, are described generally below. 

A. T>'e Tex Mex Trackage Rights Condition. 

The Board conditioned i t s approval of the U1-/SP merger i n 

part on the grant to Tex Mex of trackage r i g h t s from i t s l i n e s t o 

Houston over the "Flatonia Route" — which extends over UP/SP 

lin e s from Corpus C h r i s t i and Robstown to Houston through 

Flatonia — and from Houston to a connection with KCS- at 

Beaumont. Tex Mex may carry any t r a f f i c under the r i g h t s w i t h 

one s i g n i f i c a n t r e s t r i c t i o n — the t r a f f i c must have a p r i o r or 

subsequent movement over the Tex Mex l i n e s . UP/SP. Decision No. 

44, s l i p . op. at 13, 23-33. The cen t r a l purpose of granting 

trackage r i g h t s t o Tex Mex was t o "ensure the continuation of an 

- The Kansas City Southern Railway Company i s r e f e r r e d t o ao 
"KCS." 
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e f f e c t i v e competitive a l t e r n a t i v e t o UP's routing i n t o the border 

crossing a t Laredo." I d . at 149. 

B. The BNSF Conditions. 

The BNSF Conditions grew out of several aspects of the 

merger proceeding — the BNSF Settlement, the CMA Agreement, and 

the evidence submitted by dozens of parties concerned about the 

loss i n competition which would occur when UP absorbed SP. I n 

b r i e f , these conditions, which included contract modification and 

new f a c i l i t y access conditions to enhance the trackage r i g h t s 

BNSF was to get, were granted i n order to ensure t h a t BNSF could 

" r e p l i c a t e the competition that would otherwise be l o s t when SP 

i s absorbed i n t o UP." UP/SP. Decision No. 44, s l i p op. at 145. 

Of relevance to these comments, the trackage r i g h t s t h a t 

BNSF received included trackage r i g h t s over the "Algoa Route" 

which runs from Algoa ( j u s t south of Houston) to Brownsville 

p a r a l l e l t o the Gulf Coast via Corpus C h r i s t i and Robctown, where 

BNSF connects wi t h Tex Mex. Because most of the t r a f f i c BNSF 

interchanges w i t h Tex Mex i s interchanged at Corpus C h r i s t i or 

Robstown, i t i s over t h i s route t h a t most BNSF-Tex Mex t r a f f i c 

flows. 

C. The oversight Condition. 

The f i n a l condition of importance t o these comments i s the 

oversight condition. Th*̂  Board i n s t i t u t e d a five-year oversight 

proceeding "to examine whether the conditions . . . imposed have 

e f f e c t i v e l y addressed the competitive issues they were intended 
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t o remedy." UP/SP. Sub-No, 21 ("UP/SP Oversight"). Decision No. 

1, served May 7, 1997, comments of Chairman Morgan, s l i p op. at 

8. The Board s p e c i f i c a l l y "retain[ed] j u r i s d i c t i o n t o impose 

ad d i t i o n a l remedial conditions i f , and t o the extent, [the Board] 

determine[s] that t h ^ conditions already imposed have not 

e f f e c t i v e l y addressed the comp'^titive harms caused by the 

merger." UP/SP. Decision No. 4 i , s l i p op. at 146. 

I n i t i a l l y , the Board planned t o begin the oversight 

proceeding cn or about October 1, 1997. UP/SV, Decision No. 44, 

s l i p op. at 147. I t l e f t open -̂ he p o s s i b i l i t y , however, that the 

proceeding woulc* begin e a r l i e r " [ i ] f the circumstances 

warrant. . . . " In an order served on May 7, 1997, the Botrd did 

begin the proceeding early, asking the p c r t i e s t o submit comments 

by August 1. UP/SP Oversight. Decision No. 1, s l i p op. at 2. 

These comments are submitted on behalf of Tex Mex i n response to 

the Board's reguest. 

I I I . ALTHOUGH THE UP AND BNSF REPORTt, ARE iJ^CKTNG, WHAT 
INFORMATION IS AVAILABLE RAISES SERIOUS CONCERNS. 

The UP/SP Oversight proceeding only recently began i t s 5-

year term, and one very basic problem has come t o l i g h t . Both 

UP/SP and BNSF are required by the Decision No. 44 t o submit on a 

quarterly basis implementation progress reports t o help the Board 

determine whether the conditions imposed are e f f e c t i v e i n 

addressing the competitive problems they were meant t o address. 

UP/SP. Decision No. 44, s l i p op. at 146-47. The Board simply 
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does not have s u f f i c i e n t information i n which t o make tha t 

determination. 

Faced with admonitions from the Board and discovery requests 

from p a r t i e s , UP/SP and BNSF submitted more d e t a i l e d progress 

reports on July 1, 1997 than either had previously. To a .Mmited 

degree, UP/SP also responded to discovery. BNSF refused t o 

respond t o discovery at a l l . 

The more detailed progress reports, however, are s t i l l not 

s u f f i c i e n t to determine whether ce r t a i n conditions are f u l f i l l i n g 

t h e i r stated purpose. They do, however, raise serious concerns. 

For example, UP/SP claims that the contract modification 

condition has been e f f e c t i v e despite the f a c t t h a t only s i x 

shippers with eight contracts (of the 930 contracts open t o 

modification) have contacted UP since the merger t o ask whether 

UP would terminate t h e i r contracts i f the shipper took advantage 

of the contract modification condition. UP/SP-303 at 86. UP/SP 

informed the shippers as to four of the eight contracts t h a t 

UP/SP would terminate the contract i f the shipper took advantage 

of the contract modification condition. UP/SP-303 at 86. While 

to UP/SP t h i s "suggest[s]" that 2 - t o - l shippers are " s a t i s f i e d 

w i t h the e x i s t i n g contractual arrangement," i d . . i t more l i k e l y 

supports BNSF's concern th a t the contract modification condition 

i s fundamentally flawed and gives UP/SP s u b s t a n t i a l l y more power 

-6-
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t o r e t a i n business than was intended under the condition.^ 

BNSF-PR-4 at 11. 

As another example, both UP/SP and BNSF claim t h a t BNSF's 

t r a f f i c over i t s traqkage r i g h t s has grown over time. Mo.e 

relevant i s whether t h i s growth i n BNSF t r a f f i c over i t s trackage 

r i g h t s i s new or rerouted t r a f f i c , o r i g i n a t i n g and terminating at 

captive or competitive points, and t r a f f i c f o r which SP and UP 

competed p r i o r t o the merger and fo r which the BNSF conditions 

were put i n t o place t o protect.-

The burden i s clear, UP/SP and BNSF must submit s u f f i c i e n t 

information t o permit the Board to detej-mine that the protective 

conditions are e f f e c t i v e i n addressing the s p e c i f i c competitive 

concerns they were imposed t o address. Chairman Morgan explained 

i t best when she wrote t h a t : 

The conditions t h a t the Board has imposed require the 
applicants and BNSF t o report p e r i o d i c a l l y to 
demonstrate t o the Board that the protective conditions 
are i n fa c t working. The Board w i l l not depend upon 
shippers and affected parties t o do i t s monitoring. 

- UP/SP responded t o discovery requests concerning the few 2-
to-:. shippers who inquired of UP/SP concerning the contract 
j?'jd i f i c a t i o n condition. Not evident from the UP/SP response were 
the volumes and revenues involved i n the contracts t said i t 
v/ould terminate i f the shipper exercised i t s e l e c t i o n under the 
contract condition. See HC06-0001 through HC06-0030 (submitted 
as Appendix A i n the Highly Confidential Appendix submitted 
herewith), As noted above, BNSF did not respond to any discovery 
requests concerni , the contract modification condition. 

2̂  Again, UP/SP did respond to c e r t a i n discovery requests with 
regard t o BNSF t r a f f i c traversing the BNSF trackage r i g h t s l i n e s . 
BNSF refused t o provide anything i n response to discovery. The 
UP/SP-p>ovided evidence i s not s u f f i c i e n t to make any 
determinations with regard t o the issues described i n the t e x t . 
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UP/SP. Decision No. 44, s l i p op. at 240 (separate comments of 

Chairman Morgan). So f a r , the information UP/SP and BNSF have 

provided t o the Board i s not s u f f i c i e n t t o meet t h e i r burden. 

Of course, some evidence i s not available now and only w i l l 

be available over time. For example, UP/SP estimates t h a t BNSF 

i s carrying only 20% of the t o t a l universe of t r a f f i c i t believed 

vould be available. UP/SP-303 at 94. Yet t o be determined i s 

Whether BNSF i? able to capture a d d i t i o n a l t r a f f i c and whether 

BNSF, by operati.ng over trackage r i g h t s at 2 - t o - l points and over 

2 - t o - l c o r r i d o r s , cai replace the competition that was l o s t when 

UP acquired SP. 

BNSF's f a i l u r e to respond to discovery i s s i g n i f i c a n t . 

Although UP/SP agreed to provide t r a f f i c tapes t o other p a r t i e s 

to the oversight proceeding, BNSF refused. The t r a f f i c tapes 

provided by UP/SP were not useful f o r two reasons: 1) many f i e l d s 

were e i t h e r not there or did not contain the information i n a way 

that would have permitted complete analysis; and 2) without the 

BNSF tapes, any analysis would necessarily h^ve been lacking. 

There simply was not s u f f i c i e n t time to compel discovery and 

conduct an analysis f o r inclusion i n these August 1st comments. 

Tex Mex asks the Board to recognize e x p l i c i t l y the a v a i l a b i l i t y 

of discovery and appoint an administrative law judge t o 

adjudicate any discovery disputes t h a t may arise i n the f u t u r e of 

t h i s proceeding. 



IV. SERIOUS PROBLEMS REMAIN WITH THE TEX MEX AND BNSF CONDITIONS 
WHICH MAY REOUIRE ADJUSTMENTS IN THE FUTURE. 

UP/SP's and BNSF's progress reports would make i t appear 

that Tex Mex generally has done well under the conditions the 

Board has imposed and that BNSF i s operating effectively over i t s 

South Texas trackage rights. UP/SP-303 at 108-109; BNSF-PR-4 at 

8-9. Although Tex Hex's t r a f f i c has improved from the period 

before the merger whtn SP was experiencing major service 

problems, and although Tex Mex i s providing service on i t s 

trackage rights on the Flatonia route (approximately 15 trains 

southbound and l l trains northbound for the months October 1996 

through June 1997;, serious problems remain with regard to the 

Tex Mex and t(NSF trackage rights conditions in South Texas. I f 

these problems persist and cannot be resolved, the Board may need 

to make appropriate adjustments to the Tex Mex and BNSF 

conditions. 

The major problems relate to t r a f f i c congestion and delays. 

As set forth in the attached verified statement of Allen W. 

Haley, J r . , Tex Mex's Superintendent of Tronsportation, Tex Mex 

has been experiencing severe delays to i t s trackage rights 

operations over the Flatonia Route. Examples of these delays aro 

detailed in a letter dated July 10, 1997 from Tex Mex President 

Larry Fields to Mr. A.L. Shoener, UP's Executive Vice President -

Operations, attached as Exhibit A to Mr. Haley's verified 

statement. Overall, Mr. Haley states that in the past four 

months, the average transit time of Tex Mex cars from Beaumont to 
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Corpus Christi have gone from approximately 36 hours to more than 

72 hours. As Mr. Haley reports, UP personnel have acknowledged 

to Tex Mex that theae delays are attributable to UP t r a f f i c 

congestion. An a r t i c l e in the July 26, 1997 Houston Chronicle, 

attached as Exhibit B to Mr. Haley's statement, also describes 

the severe r a i l congestion currently in the Houston area, which 

one shipper attributes mainly to "the complexity of operating a 

newly merged r a i l system in a market such as Houston." 

Nevertheless, as stated in Mr. Fields' July 10, 1997 letter, UP's 

customer service personnel have told complaining Tex Mex 

customers, falsely, that the delays are the fault of TFM, the 

newly established Mexican railroad that now operates the Mexican 

r a i l line between Laredo and Mexico City and that i s Tex Mex's 

corporate sibling.-

Mr. Haley also reports that UP/SP's congestion problems have 

also adversely affected BNSF's trackage rights operations on the 

Algoa route. Recently, UP has limited BNSF to one train a day in 

each direction on that route, citing t r a f f i c congestion problems 

as the reason. This restriction significantly limits the amount 

of t r a f f i c BNSF can carry over znat line and the amount of 

t r a f f i c BNSF can interchange with Tex Mex at Corpus Ch r i s t i or 

Robstown. 

These delays have greatly increased the cost of Tex Mex's 

trackage rights operations and greatly impaired the quality of 

* To date, Mr. Fields has received no response to th i s letter. 
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service provided t o shippers by those operations. Mr. Haley 

reports t h a t as a r e s u l t of the delays to Tex Mex's t r a i n s , i n 

the past four months Tex Mex's car h i r e costs and crew costs have 

t r i p l e d and f u e l use has nearly t r i p l e d . These e f f e c t s , i n tu r n , 

s u b s t a n t i a l l y reduce the a b i l i t y of Tex Mex t o compete 

e f f e c t i v e l y with UP over the trackage r i g h t s contrary t o the 

STB's purpose i n granting those r i g h t s t o Tex Mex as a condition 

of the UP/SP merger. 

These problems have accentuated the serious competitive 

disadvantage p l i c e d on Tex Mex as a r e s u l t of the t r a f f i c 

r e s t r i c t i o n imposed by the Board on Tex Mex's trackage r i g h t s i n 

Decision No. 44. As discussed i n the attached v e r i f i e d statement 

of Mr. Glenn Turner, Tex Mex's Regional Sales Manager i n Houston, 

the amount of r a i l t r a f f i c o r i g i n a t i n g or terminating i n Mexico 

con s t i t u t e s a minor part of the t o t a l r a i l t r a f f i c f o r most 

p o t e n t i a l Tex Mex customers i n Houston. In t r y i n g t o s o l i c i t the 

Mexican t r a f f i c of those customers, however, Tex Mex has been at 

a sub s t a n t i a l competitive disadvantage to UP/SP and BNSF, and 

especially t o UP/SP, by not being able to bid f o r t h e i r non-

Mexican t r a f f i c as w e l l . Based on his 39 years marketing r a i l 

services i n the Houston, Beaumont and South Texas area, Mr. 

Turner i s confident t h a t t h i s disadvantage has cost Tex Mex a 

subs t a n t i a l amount of t r a f f i c between Houston and Mexico t h a t i t 

would otherwise have obtained and has made i t much more d i f f i c u l t 

f o r Tex Mex t o compete f o r t h a t t r a f f i c . 
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In sum, although Tex Mex's overall t r a f f i c has increased 

since the merger and Tex Mex i s providing service via i t s 

trackage rights operations, Tex Mex has achieved those results 

by, in effect, swimming upstream. Serious problems remain with 

respect to both the Tex Mex and the BNSF trackage rights 

conditions in South Texas that have impaired the a b i l i t y of both 

to compete effectively with UP/SP for t r a f f i c to and from Mexico. 

Tex Mex w i l l continue to try to work with UP/SP and with BNSF to 

resolve the problems associated with t r a f f i c congestion and 

delays to Tex Mex and BNSF trains. 

I f they cannot be resolved, the Board may need to make 

appropriate adjustments in the conditions to ensure that there i s 

effective competition to UP/SP in the markets served by Tex Mex. 
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CONCLUSION 

Because i t i s too early to determine whether the conditions 

imposed by the Board i n Decision Nc. 44 are f u l f i l l i n g t h e i r 

stated purpose and because serious pmblems remain with respect 

to the Tex Mex trackage r i g h t s and the BNSF Conditions i n South 

Texas t h a t may require the Board t o make adjustments t o them i f 

they are not resolved, i t i s essential t h a t the Board continue 

t h i s oversight proceeding, continue t o require periodic reports 

by UP/SP and BNSF, and continue to give interested parties an 

opportunity t o provide input t c the Board. I n order t o make tha t 

input meaningful, the Board should also c l a r i f y that discovery i s 

available i n t h i s proceeding and to appoint an administrative law 

judge t o adjudicate discovery disputes. 

Respectfully submitted, 

'JZ.-yc.cjL2. 
Richard A. Allen 
John V. Edwards 
Bianca C. Bennett 
Zuckert, Scoutt & Rasenberger, LLP 
888 17th Street, N.W. 
Suite 600 
Washington, D.C. 20006-3939 
(202) 298-8660 

Counsel to The Texas Mexican 
Railway Company 

-13-



VERIFIED STATEMENT 

OF 

ALLEN W. HALEY, JR. 

My name i s Allen W. Haley, Jr. I am employed by The Texas 

Mexican Railway Company ("Tex Mex") as the Superintendent of 

Transportation. I have been employed i n t h a t capacity since 

December of 1996. My o f f i c e i s located at 1200 Washington Street 

i n Laredo, Texas. I have had an active career i n the r a i l r o a d 

business that has lasted over twenty years. A summary of my 

experience appears i n the v e r i f i e d statement I submitted on 

behalf of Tex Mex i n TM-23, Tex Mex's responsive a p p l i c a t i o n 

f i l e d i n Finance Docket No. 32760.-i' 

I am presenting t h i s v e r i f i e d statement i n connection wi t h 

the Comments of the Texas Mexican Railway Company i n the 

Oversight Proceedings with regard to the implementation of the 

Board's decisions i n the UP/SP merger. 

In recent months, UP/SP operations and congestion have 

caused Tex Mex t r a i n s to experience severe delays while operating 

over the trackage r i g h t s Tex Mex was granted i n the UP/SP merger 

proceeding. Many of these delays are d e t a i l e d i n a ""etter dated 

July 10, 1997 from Larry Fields, Tex Mex's president, t o A r t 

Shoener, UP's Executive Vice President - Operations, which I 

attach as Exhibit A to t h i s statement. Overall, i n the l a s t four 

months the average t r a n s i t time f o r Tex Mex t r a i n s between Corpus 

^- See, TM-23, Responsive Application of The Texas Mexican 
Railway Company, f i l e d March 29, 19S»6, V e r i f i e d Statement of 
Allen W. Haley, Jr. at page 199, et seq. 



C h r i s t i t o Deaumont has gone from approximately 36 hours t o more 

than 72 hours. 

UP/SP personnel have acknowledged t o Tex Mex th a t these 

delc.ys are caused by UP t r a f f i c congestion. The serious 

congestion i n the Houston area was recently reported i n a 

J u l / 26, 1997 a r t i c l e i n the Houston Chronicle, which I attach as 

Exhioit B. As reported i n tha t a r t i c l e , one shipper a t t r i b u t e s 

the congestion mainly to "the complexity of operating a newly 

merged r a i l system i n a market such as Houston," 

Th^ise delays have greatly increased Tex Mex's costs and 

r.jduced i t s a b i l i t y to provide competitive service via i t s 

••:rackage r i g h t s . I n the past f lur months, Tex Mex's f u e l costs 

and crew costs with respect t o i t s trackage r i g h t s operations 

have t r i p l e d and i t s f u e l use has almost t r i p l e d . 

UP/SP t r a f f i c congestion has also adversely affected 

trackage operations of the Burlington Northern and Santa Fe 

Railway Company ("BNSF") over the UP/SP route between Algoa, 

Texas ( j u s t south ot Houston) and Brownsville via Corpus C h r i s t i 

and Robstown, where B'̂ SF connects and interchanges t r a f f i c w i t h 

Tex Mex. - . i t i n g congei-.tion that route, UP/SP has recently 

l i m i t e d the number of t t a i n s BNSF i s able to move over t h a t route 

t o only one t r a i n per day i n each d i r e c t i o n . This UP/SP 

r e s t r i c t i o n r e s u l t s i n a s i r i o u s l i m i t a t i o n on the amount of 

t r a f f i c BNSF can carry over 'ihat l i n e which BNSF can interchange 

with Tex Mex at Corpus C h r i s t i or Robstown. 
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Verification 

I , Allen W. Haley, Jr., declare under penalty of perjury that the foregoing is 
true and correct. Further, I certify that 1 am qualified and authorized to file 
this verified statement. Executed this 25'-*' day of July 1997. 

Allen W. Haf 
Superintendent of Transportafror 
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ATTACHMENT A 

THE TEXAS MEXICAN RAILWAY COMPANY 
r.O.BGX41» 

LAREOO. TEXAS 71042.0419 

LA/WrO, FIELDS TEU 830-725-0700 
Pr«sid«nt4Chi«f&ica;1iveOWcer FAX: »56-72>7406 

July 10,1997 

Mr. A. L. Shoener 
Executive Vice President-Operations 
Union Pacific Railroad 
1416 Dodge Street, Room 1206 
Omaha. NE 68179 

Dea. Mr. Shoener: 

The Tex Mex has been suffenng severe delays to our trains over the trackage rights 
tjetween Beaumont and Robstown, Texas, for sevaral months now. However, in the past 30 
days, these delays have gotten much worse, 

EXAMPLES: 

On June S"". 1SHMXM-04 spent 10 hours in thc siding at Harlem. TX. due to UP congestion. 
On June S'̂ /S*'. 1SHMXM-05 spent 4 hours at Huffman, 9"50" wt Harlem, and 6 hours at Flatonia 

due to UP congestion. 
On June 27*, 1MXSHM-26 spent over 3 hours in Houston's Englewood Yard {N-3). 
On July 1", Tex Mex operated a Loram rail grinder ou'; of Beaumont destined to Laredo. This 

rail grinde- can only operate during daylight hours but can run maximum track speed. 
On July 1, it operated a total of 182 miles In 18 hours (9 mph avg. velocity). On July 2, 
the rail grinder operated 50 miles in 12 hours (4 mph avg. velocity). On July 3. the rail 
grinder operated 51 miles in 18 hours (3 mph avg. velocity). The Tex Mex used 6 train 
crews to run this rail grinder between Beaumont and Corpus Christi, TX. 

On July 3'", 1SHMXM-02 spent over 7 hours at Placedo due to congestion on the Brownsville 
Subdiv. And waited over 3 hours for Union Padfic track bulletins. 

On July 6*. 1SHMXM-06 spent over 8 hours in Houston trying to get on the "old SP". 3'45" al 
Eagle Lake, 1'35" al Giidden, and 375" at Weimar. It took 5 train crews to get this train 
from Beaumont to Corpus Christi. 

There have been numerous occasions when local UP personnel have refused to allow the Tex 
Mex their trackage rights through (Houston) Settegast YarU. The most recent refusal 
was on July 2"̂  causing a delay to traffic interchanged to the Tex Mex from the PTRA. 

These extraordinary delays increase Tex Mex's operating costs and impair the quality of 
se Alice of our Irackage rights operations so as to render Tex Mex less competitive and frustrate 
the STB's mandate in requiring those trackage rights as a condition to your merger. To the 
extent that UPSP is experiencing operating difficulties not foreseen in your pre-merger 



n July 10,1997 
Mr, A. L. Shoener 

projections, delays incidental to those difficulties should be bome equally by your company and 

Tex Mex, your trackage rights tenant. 

causing a severe service interoiption. 

we both know that UP's problems cannot be ascribed to Tex Mex or TFM and consider 

ZTL ,,,.°up =- TFM w« goin, smcomiy was ^^''^^ ^ i ' ^ ' Z ^ '^ PP^ 

the UP to get traffic to Laredo. 

! hooe tnat you've been made aware that the Tex Mex is withholding our traffic to cross 
into MexS so that the UP can cress additional car.> to i.eip relieve the congest.on caused by 
^ r o e v i ^ ^ ?exal der^i^ The Tex Mex has al.o offered to allow the UP to detour trains 
over our railroad between Laredo and Robstovim. 

The best approach to UP's current operating problems is our continued cooperation in 
th , manner d f s S d " bove. Your delays resu« in our d..ays. \ t e ? e ; ; : T i ' ^ o â K̂ Th:̂ ^̂ ^̂ ^̂  
it doesn't belong is not a constructive approach to the proUem. Therefore. I also asK mat you 
Ser^nal y see ?o it that your pecole are instnided not to attempt to deflect shippers conc-ns 
f o r r s t de fays either to^Tex Mex .r TFM with slanderous a.:.gations of the diarader made to 
Bayer. 

Sincerely, ^ 

^^^-^L.'.JMP 

l^RRY D. FIELDS 



ATTACHMENT B 

Houston Chronicle 
Section C ^ 
Saturday, July 26. 1997 

( Finance vSi Markets _ 
USINESS 

Tk-affic pkporX 

Ben 0»SolO' CtTTJî Ch 

Pacific 'ac.hry m lhe nodfioast pari o( Houston Heavy ran n nara 'or tnt, 



Plants 
•y NELSON AMTOSM 
MoirtlOn C h W C * 

It IS tbe railroad rquivalet I of something 
any Housnjn motorist can undersund -
•on̂ eslion 

The Umon Padfic Railro. d. which since 
lasr Septeniber has ownet Soutiiem Pa
cific has for about the past I *o weeks beer 
having difficulty getting ra cars into and 
out of the aty. , 

That s in part because it acks tht faciJi 
lies and manpower to hai die the traffic 
brought about by tbe incr ased businesn 
in the pelrochemjcai merk, tt 

Jl 15 basically the only r ul line serving 
the nauon s larKctt pelro :hem»cal com
plex, scattered through citi » such a» Ca 
lena Parit Deer Park. Pa* dena and Bay-
town 

Hardest hit are the plar Is that rely on 
tank cars or hopper cvs to transport their 
producta lo customera 

For example. Texmart Chemicals, a 
relatively small plant on dlinlon Dnve m 
Galena Park, will be lordtdjto shut its facil
ity in a week if it can't g tank cars lo 

deal with rail bottleneck 
ship Its chemicals to customera. said Chief 
FinanaaJ Officer Vaughan Counto. That is 
how long It wUI tate to fUl stora«e tanks 
on the property, he »aid 

Itxmark's leased unk cars rrtuming 
from customers are being diverted to 
places like Beaumont and LewisvlUe be
cause the rail yards m Houston are tUlL 
said CounU. The company makes a chemi
cal lhat IS the pnmary ingredient in TWM. 

It prefers not to ship by truck because 
that IS considerabty mort eicpersw*. pius 
many of its customers are sel up to iwewe 
shipments only by rail. In Galena Park, 
there are no rail Unes other than Union 
Pacific, Counts said 

A spokesman tor one of the largest pias-
Ucs companies here, who preferred not to 
be Identified, said the probtetn "has defi
nitely hampered movement of product m 
and out of Houston" 

The rail Une concedes there is a prob
lem. tJnion Pacific spokesman Mark w 
Davis in Omaha. Neb. descnbed the situa 
Uon in Houston as the result of po*w 
Business volume grew steadily ui the last 
SIX weeks, to the point cf affecting service 
starting two weeks ago. 

rrhia IS pure boon bustneaa in the HouB-
ttm a»ar*Drt. "Tw pctiwdMnucal business 
has just taken oa" I>«vU said. 

An Buunpie is plaftic pellets, bemg pro
duced m such amouou that the rail yards 
handing thera onmediataty became fulL he 
said. 

Tbt company was caugl<' thort in two 
areas. Davtt aaid. There is a shortage here 
of toeoraothws. aod of crew members such 
as engineeis and oonductors to operate 
the trains. 

Union PadTiC has oflsred crew membem 
from across the nation Ibe ojpportunity lo 
come here to work. Dtws saaL New hires 
are being trained. Members of manage
ment with proper training are filling in. he 

Thc compwty is tooldng at ways to bnng 
in more locomotives without hurting ship-
pen 10 other parts of the country There 
5no Shortage of car*, as happened with 
erain sevmJ years ago, just the ability to 
handle them. 

A bpecial management team has twen 
assigned to Houston to move rail ship-

Sa* RAU. on Paga SC. 

Rail 
Cofltlnuad from Wagm IC. 

ments in. out and through the city 
They are worlong bterally around the 
clock to reUeve the congestion. Davis 
said 

The company owns sewral yards 
in the area mduding ĥe big Engle
wood Yard off Loop 610 northeast of 
downtown 

Since the merger wiUi Southem 
Paafic. Union Pacific is the largest 
rail company Ul the nation Other ma
jor companies such sa Burlington 
Northern also serve Houston but 
don't have tncks to tbe petnxiiemi-
cai plants, said BurUngton spokes
man Richard Ruisack of Tort Vferth. 
Burlington alao owns the Santa Fe 
railroad 

The plastic oomffUXy official said 
that M hile shipments are up. they are 
not extraordinary The biggest factor 
IS the complexity of operating a 
newly merged rail system m a mar
kel such as Houston, he suggested. 



VERIFIED STATEMENT 

or 
8. 6LENH TURNER 

My name i s S. Glenn Turner. I am employed by the Texas 

Mexican Railway Company ("Tex Mex") as the Regional Sales 

Manager. My o f f i c e i s located at 501 Crawford Street i n Houston, 

Texas. Prior to my employment with Tex Mex, I was employed by 

the Southern Pa c i f i c Rail Corporation, where I served, as Regional 

Account Manager. I have had an active career of over 39 years 

marketing r a i l services i n the Houston, Beaumont and South Texas 

area. 

I am presenting t h i s v e r i f i e d statement i n connection w i t h 

the Comments of Tex Mex i n the Oversight Proceedings wit h regard 

t o the implementation of the Board's decisions i n the UP/SP 

merger. This v e r i f i e d statement discusses the serious 

d i f f i c u l t i e s Tex Mex has had i n marketing i t s r a i l services i n 

the Houston area as a r e s u l t of the t r a f f i c r e s t r i c t i o n imposed 

by the Board on Tex Mex's trackage r i g h t s i n Decision No. 44. 

I began work as Tex Mex's Regional Sales Manager i n December 

of 1996. Since then, my job has been marketing Tex Mex's 

services, p r i m a r i l y to shippers i n the Houston area. .Tn doing 

so, the fa c t t h a t Tex Mex can only carry t r a f f i c with a p r i o r or 

subsequent move over Tex Mex's l i n e s has caused s i g n i f i c a n t 

problems. The reason f o r t h i s i s simple. For the majority of 

p o t e n t i a l Tex Mex customers i n Houston, the amount of r a i l 

t r a f f i c o r i g i n a t i n g or terminating i n Mexico comprises only a 

minor part of t h e i r t o t a l r a i l t r a f f i c . Tex Mex has been at a 



substantial competitive disadvantage with UP/SP and BNSF in 

trying to s o l i c i t the Mexican t r a f f i c of these customers. The 

fact that UP/SP and BNSF can offer to handle c:.ll of the inbound 

or outbound t r a f f i c of these customers gives them a significant 

marketing a'̂ 'vantage over Tex Mex, which can only offer to handle 

their t r a f f i c to and from Mexico (or points on Tex Mex's line 

between Laredo and Corpus C h r i s t i ) . That i s so because many 

customers prefer to have a single carrier handle a l l of their 

business and because UP/SP and BNSF can offer lower rates on a 

customer's Mexican t r a f f i c i f the customer agrees to give them 

a l l of the customer's t r a f f i c . Based on my many conversations 

with actual and potential Tex Mex customers i r the Houston area, 

as well as my long experience with the r a i l transportation market 

in this region, I am quite certain that this disadvantage has 

cost Tex Mex a substantial amount of Houston-Mexico t r a f f i c that 

i t would have otherwise obtained, and has significantly hindered 

Tex Mex's a b i l i t y to compete for that t r a f f i c . 

- 2 -
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VBRIPICATION 

I , S. Glenn Turner, declare under petialty of perjury that 

the foregoing ia true and correct. Further, I c e r t i f y that I am 

qualified and authorized t:o f i l e this v e r i f i e d statement. 

Executed this JpJ^^ day of July, 1997. 

S. Glenn Turner 
Regional Sales Manager 
The Texas Mexican Railway Company 



CERTIFICATE OF SERVICE 

I , Bianca C. Bennett, c e r t i f y t h a t on August 1, 1997 I have 

caused t o be served by f i r s t class mail, postage prepaid, or by 

more expeditious means a true and correct copy of the foregoing 

1.14-2, Comments of The Texas Mexican Railway Company, on a l l 

p a r t i e s t h a t have appeared i n STB Finance Docket No. 32760 (Sub-

No. 21) : 

Dated: August 1, 1997 



STB FD-32760 (SUB ie-1609i 



TROUTMAN SANDERS LLP 
A T T O R N E Y S A T L A 

A L I M I T . O I I A B I I . I T V l A B l N t t l H I T 

William A Mullins 

1 300 STREET N W 

SUITE 5 0 EAST 

WASHINOTON, D C 20005-31 14 

TELEPHONE 20;-274-2'>^0 

FACSIMILE 202-274-2994 

August 1, 1997 

HAND DELIVERED 

Mr. Vemon A. Williams 
Case Control Unit 
ATTN: STB Finance Docket No. 32760 (Sub-No. 21) 
Surface Transportation Board 
Suite 700 
1925 K Street, N.W. 
Wa.shington, D.C. 20006 

2953 

Re: Finance Docket No. 32760 (Sub-No. 21), Union Pacific Corporation, et al -
Control <& Merger - Southern Pacific Rad Corporation, et al. Oversight 
Proceeding 

Dear Secretary Willianis: 

Enclosed for fi.ing in the above captioned proceeding are the original and twenty-six 
copies of KCS-2, The Comments Of llie Kansas City Southem Railway Company. Plea.se date 
and tim'- stamp one of the copies for retum to our offices. Included with this fi.'ing is a 3.5 inch 
Word Perfect, Version 5.1 diskette with the text of the pleading. 

m 0«^1 

Sincerely yours, 

William .A. Mullins 
Attomey for The Kansas City Southem 
Railway Company 

cc: Robert K. Dreiiing, Esquire 
All Parties of Record 



KCS-2 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 32760 (Sub-No. 21) 

UNION PACIFIC CORPORATION. UNION PACIFIC RAILROA 
AND MISSOURI PACIFIC RAILROAD COMPANY ^ 

-CONTROL AND MERGER ~ 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

— ^,.,t4>f " II I'^^'^'^I^^Tinri COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER 

iD RIO GRANDE WESTERN RAILROAD COMPANY 

Ei ^^ *^TJ_ . A-
OVERSIGHT PROCEEDING 

COMMENTS OF THE KANSAS CITY SOUTHFRN RAILWAY COMPANY 

Richard P. Bruening 
Robert K. Dreiiing 
THE KANSAS CITY SOUTHERN 

RAILWAY COMPANY 

114 We.st nth Street 
Kansas City, Missouri 64105 
Tel: (816) 556-0392 
Fax: (816) 556-0227 

William A. Mullins 
Sandra L. Brown 
TROLTMAN SANDERS ULP 

1300 I Street, N.W. 
Suite 500 East 
Washington, D.C. 20005-3314 
Tel: (202) 274-2950 
Fax: (202) 274-2994 

Attorneys for The Kansas City Southem 
Railway Company 

August 1,1997 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

(-! 

FINANCE DOCKET NO. 32760 (Sub-No. 21) 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

- C O N T R O L AND MERGER -
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER 

AND RIO GRANDE WESTERN RAILROAD COMPANY 

OVERSIGHT PROCEEDING 

COMMENTS OF THE KANSAS CITY SOUTHERN RAILWAY COMPANY 

INTRODUCTION 

In UP/SP, Decision No. 44,' the Surface Transportation Board ("STB" or "Board") 

approved, subject to various conditions, the common control and merger of the rail carriers 

controlled by Union Pacific Corporation (Union Pacific Railroad Company and Missouri Pacific 

Railroad Company) and the rail carriers controlled by Southem Pacific Rail Corporation 

(Southem Pacific Transportation Company, St. Louis Southwestern Railway Company, SPCSL 

' Union Pacific Corporation, Union Pacific Railroad Company, and Missouri Pacific 
Railroad Company—Control and Merger—Southern Pacific Rad Corporation, Southern Pacific 
Transportation (tmpany, St. Louis Southwestern Railway Company, SPCSL Corp, and The 
Denver and Rio Grande Western Railroad Company, Finance Docket No. 32760, Decision No. 
44 (STB Served Aug. 12, 1996)("UP/SP"). 



KCS.2 

Corp.. and The Denver and Rio Grande Wee tem Railroad Company).̂  As one ofthe conditions 

to its approval ofthe merger, the Board imposed a five year oversight condition to "examine 

whether the conditions we imposed have effectively addressed the competitive issues they were 

intended to remedy" and the Board specifically reserved jurisdicfion over the merger in order to 

change, modify, or impose additiona! remedial conditions if the Board found during the course of 

its oversight proceedings ihat "the conditions already imposed have not effectively addr;;ssed the 

competitive harms caused by the merger."̂  To that end, the Board directed both UP and BNSF 

to submit quarterly progress reports and provided that it would begin the first oversight 

proceeding on or about October 1, 1997. 

The present oversight proceeding was initiated by the Board in Finance Docket No. 

32760 (Sub-No. 21), Decision No. 1, served May 7, 1997, to "take comments from interested 

persons on the effectiveness and implementation" of the conditions imposed in Decision No. 44. 

See UP/SP, Oversight Proceeding, Decision No. 1 at 3. The Kansas City Southem Railway 

Company ("KCS") was a narty to the principal proceeding in Finance Docket No. 32760 and on 

May 9, 1997, KCS notified the Board of its intent to participate in the oversight process. KCS 

hereby submits its comments. 

The Board has made it clear that "[t]he competition to be provided by BNSF will be one 

ofthe key matters to be cc .isidered in the oversight proceedings." UP/SP, Decision No. 44 at 

147. If the competition provided by BNSF does not sufficiently address the competitive harms 

^ Union Pacific Corporation, Union Pacific Railroad Company, Missouri Pacific 
Railroad Company, Southem Pacific Rail Corporation, Southem Pacific Transportation 
Company, St. Louis Southwestem Railway Company, SPCSL Co^r, and The Denver and Rio 
Grande Westem Railroad Company are refen-ed to collectively as "Union Pacific" or UP." 

^ See UP/SP. Decision No. 44 at 146-147 and Condition No. 6. 
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resulting from the UP/SP merger, the Board has reserved jurisdiction to impose additional 

remedial conditions. Id. at 146. Setting aside for the purposes of these comments KCS's 

arguments regarding the efficacy of the conditions impjosed in Decision No. 44,'* KCS believes 

that there has not been development and disclosure of meanir ^ful data on which to measure 

BNSF's competitiveness vis-̂ i-vis the newly merged system. This is due in part to the limited 

time that has elapsed since control was authorized. Indeed, BNSF indicated, in its July 1 

quarterly progress report, that it did not start mnning its first trackage rights trains until October 

8, 1996 and it was only on January 16,1997 that BNSF began to run trackage rights trains on the 

Houston-Memphis-St. Louis corridor. Both UP and BNSF admit that there are many unre!>olved 

problems that have prevented them from fully impieraenting the conditions imposed by the 

Board. However, the lack of meaningful data is also due to the tailure of UP and BNSF to 

present specific corridor-market share data or in BNSF's case, to provide access to traffic tapes 

in a timely manner. 

I. THERE ARE SIGNIFICANT IMPLEMENTATION AND OPERATIONAL 
PROBLEMS THAT PREVENT BNSF FROM BEING AN EFFECTIVE 
COMPETITOR 

KCS does not dispute that some benefits are occurring as a result of the merger. In fact, 

KCS predicted some of these benefits during the merger proceeding. While KCS acknowledges 

these benefits, none of them address die significant issues which KCS has consistently argued in 

this proceeding: (1) shippers will face operational and cotipetitive problems in the Houston area 

and the Houston-Memphis-St. Louis corridor; and (2) the fact that UP could divest themselveo of 

^ In other words, KCS should not be deemed hereby to waive its argument that BNSF's 
trackag • rights do not make it an effective competitor or that the Board's proposed conditions are 
either ineffective or unlawful. These issues have been preserved for appeal in KCS's Petitions 



. . . . KCS.2 

one ofthe two parallel lines in those areas without banning, in any way, the benefits that are 

occun-ing in this merger. The Boa-d should not ignore these issues. 

To the limited extent that UP and BNSF have provided infomiation in their progress 

reports and in discovery responses, that infomiation indicates that there are still significant 

obstacles to BNSF becoming an effective competitor to UP. Additionally, UP itself appears to 

be experiencing significant post-merger congestion problems, and these problems only worsen 

BNSF's and Tex Mex's ability to provide effective competition to UP. 

A. Significant ImplemejitationProbiems Prevent Fff.r>ive Comn-tition 

In its progress report, UP describes those areas in .vhich it has cooperated ^ith BNSF in 

implementing the prescribed conditions (UP/SP-303 at 78-87) and, to the extent that cooperadon 

has occurred, we can credit the Board's decision to maintain an oversight of UP's pen-merger 

activities as an important contributor. On the other hand, BNSF describes numerous areas in 

which UP has thrown up road blocks in the way of implementation and notes the potenfial need 

to invoke arbitration or Board intervention to resolve many disputes.' Thus, at pages 3 through 4 

of its most recent progress report, BNSF signals its problem in this regard whcr. ii states 

"[hjowever, even more vigorous competition is possible, and BNSF is committed to take 

whatever steps are necessary - including invoking arbitration or seeking the Board's 

intervention, a.s appropriate - to continue to improve its ability to compete with UP for business 

on these lines." (RNSF-PR-4 at 3-4). 

See Docket Nos. 97-f o o S ' l l o ' i " " '^ ' '^• '•^^ f- 'he Distric. of Columbia, 

facility;" and (2) t h e V i f i S ; ' o H h T S f a f i ^ ^ ^ 

induslries and transloads. (UP/SP-30.1 at 79) cnuAei to serve new 
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More specifically, BNSF states that the Board should re-examine and eliminate Guideline 

#9 from the contract reopener condition, which guideline provides UP the right to terminate the 

entire contract if a shipper seeks to reopen and re-negotiate a current contract it has with UP or 

SP. BNSF states that: 

This guideline has the effect of allowing UP to take away from the shipper any 
advantages on the remaining portion of the business for which the shipper may 
have bargained in the original contract as the price for electing to take advantage 
of the contract reopener condition ... that Guideline #9 has provided UP witli 
undue leverage to retain business under existing contracts at '2-lo-r points that 
would otherwise have been open to competitive bidding by BNSF. 

Id at 11. 

BNSF also identifies (a) "the process to be used in locating new industries at '2-to-r 

points and along trackage rights lines," (b) "[a]cces5 to former UP or SP customers at New 

Orleans through reciprocal switch," which has not l)een permitted by UP, and (c) UP's failure to 

provide BNSF property and track at Salt Lake City with which to establish a team track, as 

additional areas where BNSF may, " i f necessary, seek resolution through the Board or the 

arbitration process." {Id. at 12-13). Additional problems p.. iied out in the Verified Statements 

of Peter J. Rickershauser and Ernest L. Hord, cor̂ tained in BNSF-PR-4, include: (a) BNSF's 

rates are higher than the rates formerly offered by SP, (V.S. Rickershauser at 13): (b) now that 

BNSF is operating over UP between Temple and Eagle Pass, instead of on prior SP trackage 

using haulage with BNSF crews, BNSF has been plagued with severe service disadvantages, 

(V.S. Hord at 5); (c) no directional flow has yet been established between Houston and 

Memphis/St. Louis, (V.S. Hord at 8); and, (d) BNSF has been continually hampered by 

"problems with shipments moving via haulage or reciprocal switch on UP, particuliirly on the 

former SP side." (V.S. Hord at 22). Thus, given these unresolved issues, the short time frame 
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between consummation ofthe merger and thc beginning of this oversight proceeding, and the 

fact that BNSF has only recently been able to implement all of the trackage rights, the issue of 

whether or not BNSF is truly being an effective competitor to UP/SP cannot be fully answered at 

this time. 

The West Lake Charles area also remains a potential post-merger issue.* At least to those 

points that were former KCS/UP routings that competf-d against fonner SP routings and would 

now con.st!tute a UP/SP competitive bottleneck situation, KCS has always maintained, and the 

Board agreed, that an unconditioned merger would eliminate one ofthe two independent routings 

from that area, thereby creating a "2-to-r' problem for such shipments.̂  Nonetheless, it is 

unclear whether West Lake Charles is a "2-to-l" facility and therefore subject to the contract 

reoper.er condition. KCS believes that the Board should continue to review this problem and 

should perhaps request comments from the paTiies as to the best way to resolve these issues. In 

no event, however, should the Board apply the contract reopener provision to those routings from 

the Lake Charles area that would not be affected by a UP/SP bottleneck. 

B. Significant Congestion Problems Prevent Effective Competition 

UP's congestion problems in the Houston area, which UP fails to acknowledge in its 

quarterly report, are bottlenecking the nation's largest petrochemical complex and creafing 

serious operational problems. The merged rail system of UP and SP is now the only rail line 

" KCS is aware that Montell USA, Inc. has filed a Petition with the Board for 
determination of West Lake Charles as a "2-to-r' point. By discussing the issue herein, KCS is 
not waiving its right to respond to Montell's Peti*' in a separate pleading. 

^ As noted in KCS's Petition To Reopen, iCCS-65, V.S. Grimm, the amount of such "2-
to-1" traffic is minu.scule comp;ired to the entire amount of volumes shipped from the Lake 
Charles area. KCS continues to relieve, and is pursuing this issue in its appeal, that the Board 
had no authority to grant BNSF access to all of the Lake Charles area traffic in order to remedy 
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serving many ofthe petrochemical companies in Houston. According to recent press accounts, 

chemical plants in the Houston area, such as Texmark Chemicals, are close to being forced to 

close their doors based on UP's inability to ship chemicals to customers. Nelson Antosh, Plants 

deal with rad bottleneck, Houston Chronicle, July 26,1997, at B l , attached hereto as Exhibit A. 

UP claims the problem is caused from a shortage of locomotives and crew members in the area 

that is being exacerbated by the huge increase in business; however, a chemical company official 

was cited as inferring that the problem was caused by the complexity of the recently approved 

UP/SP merger and the difficulties resuiiiiig mcrefrom. Id. This congestion has caused problems 

throughout tl.e UP system and has created some operational difficulties for both ̂ 'ex Mex and 

BNSF. See Exhibit B, Letter To Mr. A.L. Shoener, UP's Executive Vice President, from Larry 

Fields, President of The Texas Mexican Railway Company. 
II. UP AND BNSF HAVE FAILED TO PROVIDE SUFFICIENT INFORMATION TO 

THE BOARD OR TO THE COMMENTING PARTIES 

In addition to these rnany unresolved issues and the lack of a meaiiingfi.)l time frame by 

which to judge BNSF's performance, there is simply a lack of information provided in the 

quarterly progress reports and in answers to discovery to provide the Board with the data 

necessary for the Board to make a meaningful judgment on whether or not its conditions "have 

effectively addressed the competitive issues they were intended to remedy." In Decision No. 1 

initiating this o versight proceeding, the Board indicated that it was not satisfied with the detail 

provided by either UP or BNSF in their respective progress reports filed since service of 

the competitive harm caused to the small amount of "2-to-l" traffic that would be affected by the 
merger. 
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Decision No. 44.^ (Decision No. 1 at 6.) The Board stated that "we fully expect that the 

information presented by applicants in their July 1 progress report will be more extensive, 

including specific details of how each condition had been met." Id. With respect to BNSF's 

earlier progress reports, the Board stated' ve expect that BNSF will provide more detailed 

information regarding its efforts to be an effective competitor to the applicants." Id. 

Although both UP and BNSF, in their respective July 1 progress reports (UP/SP-303 and 

BNSF-PR-4) make a concerted effort to portray BNÎ F̂ as an aggressive competitor, neither party 

even mentions the pertinent measuring stick- --the fact ihat the absence or existence of 

compeiition ia most often demonstrated by relative "markei share."' It is not sufficien! for either 

UP or BNSF simply to show the increase in BNSF's through trains, cars, or tor.nage over 

trackage rights segmenls in the nine month period during which the conditions hax'e been in 

effect or to only provide examples of movements in specific corridors. Those num ?ers and 

examples speak nothing of how BNSF competes with UP in •hose markets. Neither do the 

measurements provided by UP and BNSF show how BNSF's traftic volumes conipare to SP's 

prior to the merger. The closest the progress reports come to a discussion of market share is 

UP's indication that, by March 1997, BNSF reportedly had reached "in the range of 20% of 

* Applicants and BNSF each filed quarterly progress reports with the Board on October 1, 
1996. January 2, 1997, April 1. 1997, and July 1, 1997. 

** Special Procedures For Making Findings Of Market Dominance As Required By The 
Railroad Revitalization and Regulatory Riform Act Of 1976, 353 I.C.C. 875, 893 (1976)("market 
share has traditionally been the most accurate way to ascertain relative competitive positions in 
any market"); Union Pacif c Corporation, Pacific Rail System, Inc. and Union Pacific Railroad 
Company-t'ontrol-Mi.sso'uri PaciPic Corporation and Missouri Pacific Railroad Company, 366 
I.C.C. 462, 507 (1982) (LP/A/P)(utiii.:ing market shares and traffic flows); Burlington Northern 
Inc. & Burlington Norther i F R. - Control and Merger - Santa Fe Pacific Corp & Atchison, 
Topeka & .Santa Fe Ry., Finance Docket No. 32549, Decision No. 38 at 55 (ICC served Mar. 7, 
1995)(A '̂;S'D(examining increase in market shares and concentration); and UP,'SP, Decision No. 
44 at 100. 
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BNSF's estimate during the merger proceeding of a $1 billion total universe of available traffic" 

and "[qjuite simply, there is no reason why BNSF cannot ultimately reach 50%, or even more, of 

the entire available universe of traffic." (UP/SP-303, at pp. 94-5). 

The somewhat loose 20% figure cannot be interpreted as a relevant "market share," as 

modest as may be. The relevant market share or market shares in this instance apply to those 

comj etitive markets where harm will result from the merger and where remedial condition.̂  were 

imposed by the Board. The "universe of available traffic," to which UP refers, includes more 

than those markets where the Board determined th2 merger will result in reduced competifion. 

Similarly, the 50% market share, which UP envisions BNSF uUirr«ately achieving, not only 

utilizes an irrelevant market, but is so obviously speculative and not based upon any empirical 

evidence as to deserve no evidentiary weight. In short, there is no evidence of how BNSF 

compares to UP in those corridors that saw a reduction from "2-to-l." More pertinently, neither 

UP nor BNSF has told the Board in their progress reports how each compares to the other. 

As noted above and as previously pointed out by the Board, the quarterly progress reports 

filed by the UP and BNSF failed to provide meaningful information regarding whether and/or 

how the Board imposed conditions had been met. Therefore, on June 17,1997, KCS, along with 

12 other parties,"* served Consolidated Information and Discovery Requests on both BNSF and 

UP. To date, BNSF has failed to provide written responses, or to produce any documents, or to 

even produce their traffic tape(s) in response to any of these disco very requests. UP sent written 

responses to these requests on July 2, 1997 along with producing a traffic tape, which is now in 

These parties included fne Texas Mexican Railway, Department of Transportation, 
Department of Justice, Public Service of Colorado. Capital Metro Transit Authority, 
Intermountain Power Agency, Texas Attomey General, Railco, National Industrial 
Transportation League, anJ Southwest Grain Company. 
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the process of being analyzed. UP placed additional responsive documents and additional 

documents are still L>eing placed in the depository by UP. However, there is information and 

documentation outstanding from both BNSF and UP/SP, although mainly BNSF, which is 

needed to effectiv ely evaluate the compelitive issues requested in this oversight proceeding." 

I I I . CONTINUED OVERSIGHT IS NECESSARY TO ASSURE ADEQUATE 
COMPETITION 

Due to the many unresolved issues, the lack of meaningful data to provide a comparison 

of BNSF's and UP's market shares in the relevant corridors, and the apparent congestion and 

service pioblems that UP seems to be experiencing in the Houston area, the Board needs to 

continue its vigilant use of its oversight proc ;ss and its continuing jurisdiction. Based upon the 

knowledge the public has gained so far, it is clear that the Board should continue Condilion 6, 

calling for 5 year oversight by the Board "to examine whether the conditions imposed by the 

Board have effectively addressed the competitive issues they intended to address." Conditions 6 

and 9, which basically require BNSF to conduct trackage rights in the key corridors, i.e., 

Houston-New Crieans, Houston-Memphis and the Central conridor, also should be continued. 

Failure by BNSF to do so should "result in termination of BNSF's trackage rights and 

substitution of another carrier or in divestiture." Decision No, 44 at 146, n. 178. 

KCS agrees wholeheartedly that these conditions should be monitored by the Board. 

However, as currently worded, these conditions rely on the self-serving reporting ofthe party 

being policed and do not provide a trigger foi the invocation of Board action. Therefore, in order 

to avoid future situations whereby the Board needs to basically order UP to provide "more 

'' A brief discussion of these discovery issues and a sampling of the type of information 
that has not been produced is attached hereto as Exhibit C. 

10 
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extensive [information], including specific details of how each condition has been met," and to 

tell BNSF that the Board "expect[s] that BNSF will provide more detailed infonnation regarding 

its efforts to be an effective competitor to the applicants," (Decision No. 1 at 6), the Board should 

develop clear, objective standards by which the Board and the public could judge BNSF's 

competitive ability utilizing its trackage and other rights. 

KCS suggests the following five step proposal, which if adequately complied with by UP 

and BNSF. will provide a complete picture from which the Board can draw its conclusion. If the 

information provided is inadequate or incomplete, then the Board and/or other parties should be 

entitled to request more information. 

First, the market share should be the parameter against which effectiveness of 

competition should be measured. This means that the standard of "successtul performance" of 

BNSF's trackage rights as an eftective competitive substitute for the pre-merger SP ownership of 

thc former SP parallel and competing track is the attainment ofa BNSF market share equal to or 

greater than SP's pre-UP/SP merger market share. [Hereinafter referred to as "The Standard"]. 

Second, certain key shippers or shipper groups should be asked to voluntarily provide the 

Board the railroad market share data which each shipper (or shipper member) gives to UP and 

BNSF, respectively from certain origin/desfination pairs where BNSF is operafing via its 

trackage rights. This would help to assess effectiveness of rail-to-rail competition over eacu of 

the key corridors. Disaggregated information so submitted would be treated by the Board with 

high confidentiality. 

Third, traffic tapes from both UP and BNSF containing the information necessary for the 

Board to assess market shares should be provided quarterly to the Board on the same schedule its 

the quarterly progress reports. 

11 
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Fourth, the Board should make an "effectiveness of competition" finding within 30 days 

after the filing of each quarterly report. This finding should address the effectiveness of BNSF's 

competition in each ofthe three key corridors ie., Houston-New Orleans, Houston-Memphis 

and the Central Corridor. BNSF would be given a reasonable "market development time" from 

the date of the consummation of the merger, (for example, a two year period) to obtain "The 

Standard." Failure of BNSF to obtain "The Standard" within this period would call for Board 

action to impose additional remedial action to require attainment of "The Standard." This action 

could include termination of BNSF's trackage rights and substitution of another carrier or 

divestiture. 

Fifth, the continued failure, within a specified period (perhaps three years) after the 

merger consummation date, of BNSF to attain "The Standard" over a specific corridor in spite of 

the Board's efforts to resolve the competitive problem would be proof that the Board should 

require UP to divest one of the two parallel lines in that corridor in a market-driven procedure. 

This mechanism would produce the following benefits: it (a) would assure shippers that 

pre-merger levels of competition will be maintained because competifion is essential if shippers 

are to be protected from UP's newly acquired market power; (b) would require BNSF and UP to 

prove, through their actions, that the BNSF Settlement Agreement, as modified by the Board in 

Decision No. 44, will provide effective competition for all markets; (c) would utilize objecUve 

criteria not susceptible to the subjective arguments that might be leveled against cost or rate level 

data or self-fulfilling con- ents; (d) would utilize market share data kept by shippers and 

railroads in the ordinary course of business; (e) would permit shippers to maintain the 

confidentiality of information through the possibility of reporting at the industry associaUon 

level; (f) would shield individual shippers from retaliation since umbrella groups will do the 

12 
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reporting; (g) would minimize the reporting costs per shipper; (h) would eliminate reliance upon 

BNSF's self-policing and reporting; (i) would provide the Board witti a. cost effective mechanism 

by which it could conduct its oversight process, eliminating the need of the Board lo constantly 

wam, or otherwise chastise, UP and BNSF for the lack of meaningful information; and (j) would 

eliminate the need for interested parties to gain information through the discovery process, 

eliminating the chance of continued disputes over the scope of information to be provided. 

By way of example, one area under this mechanism that the Board would be better 

educated as to the exact nature of BNSF's compefitive ability is the Memphis to St. Louis 

corridor. The Memphis to St. Louis corridor is conspicuously absent from BNSF's self-reporting 

documents because BNSF has entered into interline routing agreements with the Illinois Central 

for handling traffic that BNSF would have otherwise moved over the former SP/SSW lines 

between Memphis and St. Louis. However, while IC does serve both Memphis and St. Louis 

and thus it appears on the surface that the BNSF-IC interline agref ment is an effective substitute 

for BNSF trackage rights, IC does not serve the "2-to-l" points on the old SP/SSW between 

those two cities. Thus, those "2-to-l" shippers are not benefiting from the fact lhat BNSF was 

granted access over the old SP/SSW route between Memphis and St. Louis. The Board should 

not view the BNSF-IC interline agreement as a substitute for lost SP competition on the 

Memphis to St. Louis conidor. Instead, BNSF's unwillingness to utilize its Memphis to St. 

Louis trackage rights suggests that continuation of monitoring by the Board is imperative to 

protect shippers requiring service lo or from certain poinis, such as Memphis and St. Louis. In 

addition, the Board should consider BNSF's unwillingness to utilize these Memphis to St. Louis 

trackage rights as authority to consider altemative competitors or other means lo increase 

13 
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competition over that corridor. Adoption ofthe proposed mechanism would allow the Board to 

analyze this problem and determin?. whether or not such an alternative would be desirable. 

CONCLUSICJN 

The evidence cunently available indicates to KCS that Irackage rights are a ciunbersonie 

and difficult means by which to preserve competition iver a broad geographic region. As 

recognized by Norfolk Southem and CSX in the cunen Conrail transaction, ownership is always 

preferable to trackage rights. Due to the numerous unreso'ved and disputed issues with respect 

to BNSF's trackage rights and to the lack of mea.iingful n.arket share data, the Board should 

continue its oversight of the operations of both UP and BNSF to insure that the competitive 

harms resulting from the merger are alleviated by the conditions imposed in Decision No. 44. In 

effecting this oversight, the Board should adopt the five step program outlined above, or another 

similar program in order to provide for a meaningful, objecUve assessment of the efficacy of the 

conditions. At a minimum, both UP and BNSF should be required to produce current traffic 

tapes in a timely manner for subsequent oversight proceedings. 

Respectfully Submitted, 

Richard P. Bmening 
Robert K. Dreiiing 
THE KANSAS CITY SOUTHERN 

RAILWAY COMPANY 

114 West 11th Street 
Kansas City, Missouri 64105 
Tel: (816) 556-0392 
Fax: (816)556-0227 

William A. MullirtT 
Sandra L. Brown 
TROUTMAN SANDERS LLP 

13001 Street, N.W. 
Suite 500 East 
Washington, D.C. 20005-3314 
Tel: (202) 274-2950 
Fax: (202) 274-2994 

Attorneys for The Kansas City Southem 
Railway Company 
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1ST STORY of Level 1 pr i n t e d i n FULL format. 

Copyright 1997 The Houston Chronicle Publishing Compauy 
The Houston Chronicle 

July 26, 1997, Saturday, 3 STAR Edit i o n 

SECTION: BUSINESS; Pg. 1 

LENGTH: 618 words 

HEADLINE: T r a f f i c report; 
Plants deal with r a i l bottleneck 

BYLINE: NELSON ANTOSH; Staff 

BODY: 
I t i s the r a i l r o a d equivalent of something any Houston 

motorist can understand - congestion. 

The Union Pacific Railroad, which since l a s t September has 
owned Southern P a c i f i c , has f o r about the past two weeks been 
having d i f f i c u l t y g e t t i n g r a i l cars i n t o and out of the c i t y . 

That's i n part because i t lacks the f a c i l i t i e s and manpower t o 
handle the t r a f f i c brought about by the increased business i n 
the petrochemical market. 

I t i s b a s i c a l l y the only r a i l l i n e serving the nation's 
largest petrochemical complex, scattered through c i t i e s such 
as Galena Park, Deer Park, Pasadena and Baytown. 

Hardest h i t are the plants that r e l y on tank cars or hopper 
cars to transport t h e i r products to customers. 

For example, Texmark Chemicals, a r e l a t i v e l y small plant on 
Clinton Drive i n Galena Park, w i l l be forced to shut i t s 
f a c i l i t y i n a week i f i t can't get tank cars to ship i t s 
chemicals to customers, said Chief Financial Off^-cer Vaughan 
Counts. That i s how long i t w i l l take t o f i l l storage tanks on 
the property, he said. 

Texmark's leased tank cars returning from customers are being 
diverted to places like Beaumont and Lewisville because the 
rail yards in Houston are full, said Counts. The company makes 
a chemical that is the primary ingredient in resins. -p 

I t prefers not to .ship by truck because that i s considerably 
more expensive, plus many of i t s customers are set up to 
receive shipments only by r a i l . I n Galena Park, there are no 
r a i l l i n e s other than Union Pac i f i c , Counts said. 

A spokesman f o r one of the largest p l a s t i c s companies here, 
who preferred not to be i d e n t i f i e d , said the problem ""has 
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d e f i n i t e l y hampered movement of product i n and out of 
Houston. '' 

The r a i l l i n e concedes there i s a problem. Union P a c i f i c 
spokesman Mark W. Davis i n Omaha, Neb., described the 
s i t u a t i o n i n Houston as the r e s u l t of growth. Business volume 
grew s t e a d i l y i n the l a s t s i x weeks, to the point of a f f e c t i n g 
service s t a r t i n g two weeks ago. 

""This i s pure boom business i n che Houston market. The 
petrochemical business has j u s t taken o f f , ' ' Davis said. 

An example i s p l a s t i c p e l l e t s , being produced i n such amounts 
that the r a i l yards handing them immediately became f u l l , he 
said. 

The company was caught short i n two areas, Davis said. There 
i s a shortage here of locomotives, and of crew members such as 
engineers and conductors to operate the t r a i n s . 

Union Pacific has offered crew members from across the nation 
the opportunity to come here to work, Davis said. New hires 
are being trained. Members of management with proper t r a i n i n g 
are f i l l i n g i n , he said 

The company i s looking at ways to bring i n more locomotives 
without hurting shippers i n other parts of the country. There 
i s no shortage of cars, as happened with grain several years 
ago, ju s t the a b i l i t y to handle them. 

A special management team has been assigned t o Houston t o move 
r a i l shipments i n , out and through the c i t y . They are working 
l i t e r a l l y around the clock to r e l i e v e the congestion, Davis 
said. 

The company owns several yards i n the area, i n c l u d i n g the big 
Englewood Yard o t f Loop 610 northeast of downtown. 

Since the merger w i t h Southern Pac i f i c , Union P a c i f i c i s the 
largest r a i l company i n the nation. Other major companies such 
as Burlington Northern also serve Houston but don't have 
tracks to the petrochemical plants, said Burlington spokesman 
Richard Russack of Fort Worth. Burlington also owns the Santa 
re r a i l r o a d . 

The p l a s t i c company o f f i c i a l said that while shipments are up, 
they are not extraordinary. The biggest f a c t o r i s the 
complexity of operating a newly merged r a i i system i n a market 
such as Houston, he suggested. 

GRAPHIC: Photo: Trains head i n t o and out of the Englewood Yard, a Union P a c i f i c 
f a c i l i t y i n the northeast part of Houston ( c o l o r ) ; Ben DeSoto / Chronicle 
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THE TEXAS MEXICAN RAILWAY COMPANY 
P.O.BOX 41V 

LAREDO, TEXAS 7I(M2^19 

LARRY 0. FIELDS TEL 8»-72W'70O 
PrMidant & Chief Executive Officer FAX: 9S6-723.7406 

July 10. 1997 

Mr. A. L. Shoener 
Executive Vice President-Operations 
Union Pacrfic Railroad 
1416 Dodge Street, Room 1206 
Omaha. NE 68179 

Dear Mr. Shoener: 

The Tex Mex has been suffering severe delays to our trains over the trackage righls 
between Beaumont and Robstown, Texas, for several months now. However, in the past 30 
days, these delays have gotten much worse. 

EXAMPLES: 

On June 5", 1SHMXM-04 spent 10 hours in the siding at Harlem, TX, due to UP congestion. 
On June S^/B*'. 1SHMXM-05 spent 4 hours at Huffman, 9'50' at Harlem, and 6 hours at Flatonia 

due to UP congestion. 
On June 27*. 1MXSHM-25 spent over 3 hours in Hous'.on's Englewood Yard (N-3). 
On July 1", Tex Mex operated a Loram rail grinder out of Beaumont destined to Laredo. This 

rail grinder can only operate during daylight hours but can run niaximum track speed. 
On July 1, it operated a total of 182 miles in 18 hours (9 mph avg. ve<odty). On July 2, 
the rail gnnder operated 50 niles in 12 hours (4 mph avg. velocity). On July 3. the rail 
grinder operated 51 miles in 18 hours (3 mph avg. velocity). The Tex Mex used 6 train 
crews to nn ihis rail gnnder between Beaumont and Corpus Christi, TX. 

On July 3 '. 1SHMXM-02 spent over 7 'mors, ol Placedo due to congestion or. the Brownsville 
Subdiv. Aiid waited over 3 hours for Union Pacific track bulletins. 

On July 6 ". 1SHMXM-06 spent over 8 hours in Houston trying to get on the "old SP*. 3'45" at 
Eagle Lake. V35' at Giidden. and 3'25" at Weimar. It look 5 train crews to get this train 
'rom Beaumont to Corpus Christi. 

There have been numerous occasions wtien local UP personnel have refused to allow the Tex 
Mex their trackage nghts through (Houston) Settegast Yard. Tho mo«t recent refusal 
was on July 2"* causing a delay to traffic interchanged to the Tex Mex from the PTRA. 

These extraordinary delays increase Tex Mex's operating costs and impair the quality of 
service of our Irackage rights operations oO as to render Tex Msx lei<5 competitive and frustrate 
the STB's mandate in requiring those trackage rights as a condition to your merger. To the 
extent that UPSP is experiencing operating difficulties not foreseen in your pre-merger 
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Mr. A. L. Shoener .2- July 10,1997 

projections. de»ay« incidental to those difficulties should be bome equally by your company and 
Tex Mex, your trackage rights tenant. 

We are receiving numerous telephone calls from customers of both the Unton Padfic 
Railroad and The Texas Mexican Railway Company inquiring about service interruptions. The 
Tex Mex had two shutdown cars for Bayer on a 1MSXHM-02 AT Corpus Chnsti. Texas, that we 
were not able to run out of Corpus across the Brownsville Subdivision for over 24 hours due lo 
congestion on the UP. When the traffic manager for Bayer called the UP'S Customer Sen/ice 
Center in St. Louis to inquire as to why the UP was refusing Tex Mex trains, she was told that 
the UP's congestion problems were caused by interchange problems with (TFM) Mexico. She 
was told that the UP htd over 4.000 cars backed up and Mexico wasn't taking cars which was 
causing a severe service interruption. 

We bolh know that UP's problems cannot be ascnbed to Tex Mex or TFM and consider 
statements lo that effect from your Customer Sendee Center to any customer snipping goods to 
Mexico to be gross impropriety which may constitute business liability. We informed customers 
that the start up of TFM was going smoothly and was exceeding everybody's expectatkjns. 
induding those expectations of some offidals on the UP. I also told them that thera had been a 
series of service interruf lions on the UP that was hampering the ability of both tha Tex Mex and 
the UP to get traffic to Laredo. 

I hope lhat you've been made aware that the Tex Mex is withholding our traffic to cross 
into Mexico so that the UP can cross additional cars to help relieve the congestion caused by 
your Devine. Texas, derailment. Tho Tex Mex has also offered to allow Ihe UP to detour trrtns 
over 01 ir railroad between Laredo and Robstown. < . 

The best appnaach to UP's cunent operating problems is our continued cooperatton in 
the manner described above. Your delays result in our delays. Trying to shift the blame where 
it doesn't belong Is not a construclK'e approach to the problem. Therefore, I also ask that you 
personally see to it ihat your people are instructed not to attempt to deflect shippens" concems 
tor those delays eilher to Tex Mex or TFM with slanderous allegations of the character made to 
Bayer. 

Sincerely. 

URRY D. FIELDS 
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DETAILS REGARDING SPECIFIC DISCOVERY DISPUTES 

As staled in the main text of KCS's commenti. Consolidated Information and Discovery 

Requests were served on BNSF on June 17, 1997. BNSF's only response was in the form of a 

letter from counsel stating that (1) a "great deal" of responsive information is contained in the 

July 1 Fourth quan'irly progress report; and (2) that a fomial response will not be forthcoming 

since discovery is not authorized or appropriate at this tirne. A letter was sent, albeit not by 

KCS, to BNSF's counsel which expressed the disappointment in BNSF's failure to produce, in a 

significant and meaningful manner, information necessary to assess the efficacy of the 

competitive conditions imposed in the UP/SP merger approval. At a minimum, the requesting 

parties sought the immediate production of BNSF's 100% traffic tapes for analysis. It is KCS's 

understanding that BNSF has finally agreed to produce these tapes. However, their promised 

date of delivery is not until after the close of the comment deadline.' 

As nc led above. BNSF stated in their July 2, 1997 letter that a "great deal" of the 

requested information was contained in the July I quarterly report. However, upon comparison 

of BNSF's July 1 Report with the discovery requests, most of the requested discovery is still 

missing. Fc - example, most of the crucial information is still needed in order to generate a direct 

' It is KCS's understanding that BNSF has recently promised that their traffic tapes will 
be produced on Monday. August 4, 1997. Of course obtaining the traffic tapes after the August 1 
filing deadline provides no ability to analyze those tapes and comment on that analysis. 
Accordingly, due to this factor and others, on July 22. 1997, KCS and others requested an 
extension of the August ] filing deadline. By decision dated July 25, 1997, thc Board denied this 
request. Surely the Board cannot expect parties to provide a meaningful analysis of UP's and 
BNSF's competitive picture when the tools needed to conduct such an analysis are not even 
available and parties tiave been stonewalled in their attempts to get this information. 
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comparison of BNSF's traffic volumes in those parallel corridors where they were given trackage 

rights with UP's traffic volumes in tho.se >ame corridors and to also compare these BNSF's 

volumes to the pre-merger volumes held by SP in those same corridors. A significant portion of 

this information may be obtained off of the 100% traffic tapes. However, as previously noted, 

BNSF has failed to produce these tapes. 

Specific examples summarizing the information requested by KCS and the other parties, 

and still needed to fully analyze the competitive conditions in order to effectively comment in 

these oversight proceedings, but which BNSF has failed to provide, include: (a) information £ind 

documentation on the traffic which UP and BNSF have bid against each other since the merger; 

(b) information on the "2-to-l" shippers which BNSF has not solicited for traffic since the 

merger;̂  (c) identification and description ofthe traffic moved by BNSF in specific geographical 

corridors or origin/destination pairs which are at issue; (d) identification of trcflic and shipments 

moved by Utah Railway acting as BNSF's agent; (e) the number of the Salt Lake City Southem 

Railway cu:itomers who cannot be reached by BNSF; (t) information on the plans and 

discussions of BNSF's opportunities for build-ins, new facilities or transloads; and (g) 

identification of all post-merger requests for common carrier rate quotations. 

Again, as noted above, some of this information might be obtainable from BNSF's 100% 

traffic tapes. However, not only has BNSF failed to formally respond to the discovery requests, 

BNSF has stated that the traffic tapes will not be available until after the deadline for comments 

has passed. Obviously, once the traffic tapes are received, additional time will be needed to 

This information would be particularly helpful in light of the fact that BNSF has stated 
that they only contact approximately 80% oi the potential "2-to-l" customers. See BNSF -PR-4, 
V.S. Rickershauser ai 12. 
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download and analyze the information contained on the tapes. Furthermore, as BNSF isjust now 

producing ils uaffic tapes, which will finally allow a meaningful comparison of BNSF's and 

UP's market shares, the Board should allow parties sufficient time to analyze those tapes and 

prc\ ide the results to die Board. As an altemative, die Board should consider beginning anodier 

oversight proceeding within the next six months in conjunction with a mandate to both UP and 

BNSF to produce die most current tapes or die Board itself should request die 100% traffic Upes 

and conduct its own analysis of the competitive situation. 

As noted above, UP did provide written responses to the Consolidated Discovery 

Requests, as well as producing their 100% traffic tape. However, some infomiation is still 

missing. Examples summarizing the information and/or documentation requested from UP 

which has not been provided include: (a) identification of traffic, in excess of $250,000 annual 

revenues, where UP and BNSF have bid against each other since the merger; (b) identification of 

traffic and shipments moved by Utah Railway acting as BNSF's agent; (c) identification of 

traffic which UP competed widi Utah Railway; (d) identification of all post-merger requests for 

common carrier rate quotations; and, (e) infonnation on traffic and/or train movements or 

stoppages via the Moffat Tunnel and via the Tennessee Pass. 

In addition, even some of UP's fomia! written responses to the discovery responses do 

not fully answer or provide die necessary information. For example, although UP provides some 

examples in UP's Confidential Appendices of traffic which BNSF and UP have obtained as the 

result of bidding, these are only self-serving examples which cannot provide a complete and 

accurate picture of the competition between UP and BNSF. Likewise, UP's response to the 

Consolidated Information and Document Requests regarding Utah Railway are insufficient. 
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UP's response that Utah Railway is a "potential competitor" is in blatant opposition to UP's 

minimal disclosure that Utah Railway has only moved 12 trains. Finally, in response to the 

discovery requests regarding traffic via the Moffat Tuime! and via the Tennessee Pass, UP states 

that these requests are premature since the shift in traffic only began on July 1, 1997. 
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COMMENTS OF THE 
UNITED STATES DEPARTMENT OF TRANSPORTATION 

The Surface Transpovtation Board ("STB" or "Board") has instituted this 

proceeding to implemtrt .he oversight condition it imposed in Finance Docket 

No. 32760, the merger of the Union Pacific ("UP") and Southem Pacific ("SP") 

railroads (collectively, "UPSP"). Decision No. 1. served May 7,1997 ("Decision"). 

The Board specifically sought comments on the effects of the merger and on the 

implementation of the conditions used to address the transaction's competitive 

harms. M- at 2. The United States Department of Transportation ("DOT" or 

"Department") commends the Board for its timely initii.tion of the formal 

oversight condition. Like the STB and many ether parties, DOT is very interested 

in ensuring that the conditions either serve their intended purposes or are 

modified accordingly. 

To evaluate a rail consolidation, the Department in almost every case since 

the Staggers Act has assessed the information, evidence, aud argument presented 

by otner private and public parties before expressing its position on the merits. 

We will follow this approach as well for our general assessment of the 



implementation of the UPSF merger, and particularly of the efficacy of the 

conditions imposed by the Board. To date, however, the only record evidence 

provided has been subm.itted by the UPSP and Burlington Northem Santa Fe 

("BNSF") railroads in their quarterly reports. Accordingly, DOT intends to file its 

substantive views in its reply comments on August 20, once we have reviewed 

ail the initial submissions. Nevertheless, there are two areas of concern that we 

wish to raise at this time. 

Safety Must Be th.e Highest Consideration 

The Department considers it appropriate that in tliis merger, as in others, 

approval has been conditioned on various safety-oriented conditions as well as 

on compliance with "all applicable FRA rules and regulations in conducting rail 

operations on the merged system." Decision No. 44, Appendix G, item 13. The 

Federal Railroad Administration ("FRA"), an operating administration of DOT, is 

responsible for overseeing the safety of railroad operations. FRA has performed 

interim safety assessments of UP and SP operations since the STB's approval of 

the merger. Preliminary findings, outlined below, raise concems about the 

difficulties inherent in ensuring high levels of safety as operations the size of UP 

and SP are combined. 

In any consolidation, once the requisite approval has been granted the 

applicants understandably wish to realize the efficiencies projected in their 

operating plan as soon as possible. However, this goal cannot be reached at the 

expense of maintaining a safe railroad. Particularly when the consolidation 

covers two rail systems as extensive as those of the Union Pacific and the 

Southern Pacific, it is imperative that there be a fundamental commitment to 

safety throughout the new entity, with unified safety plans and programs over 

the entire sys*̂ em. Integration of operations and services should proceed only 

when management is confident that safe and uniform operating practices have 

been implemented. 

This merger in particular presents additional safety challenges because of 

the extensive trackage rights granted to the Burlington Northern Santa Fe. As 

with the integration of operations on the UP and SP, full integration of roughly 

4,000 miles of trackage rights into the BNSF system must be accompanied by 

consistent and well-understood safety practices and programs m the interests of 

an accident-free environment. 



UPSP reports that safety on both UP and SP lines has improved since the 

merger was approved, and specifically with respect to employee injuries and 

Derailments. See UP/SP-303 at 60. DOT agrees that this improvement is a 

significant achievement, particularly with respect to the former SP lines. 

However, the preliminary results of FRA investigations of the UP and SP during 

this same period, which are outlined below, provide additional perspective on 

the nature of implementing such a challenging consolidation. FRA is working 

with UPSP management to address the problems identified in this review, and 

UPSP has taken additional steps on its own to resolve tnese issues. UP 

management has cooperated forthrightly with FRA on its Safety Assurance and 

Compliance Program on addressing every safety issue brought to its attention. 

Specifically, the FRA has identified problems in the following areas: 

1. Train Control Systems and Operating Practices. The transition may be 

affecting safety procedures on higher density tracks that are not signaled (and 

thus are subject to train orders or Track Warrants), as evidenced by two recent 

collisions on such tracks, both entailing significant fatalities. ̂  Additionally, FRA 

has identified instances in which emergency braking units (so-called "End-of-

Train" devices) have not been operational in areas with significant grades. 

2. Training and Quality Control at Central Dispatch Center. FRA conducted a 

dispatching audit the week of June 22,1997, at UPSP's consolidated Harriman 

Dispatch Center in Omaha, Nebraska. Errors in the transmission and 

acknowledgment of messages were commonplace ~ almost 80% of the orders 

monitored contained one or more errors. The audit also found problems with the 

level of dispatcher experience and training levels, among other areas. 

Dispatching shortcomings may have also contributed tc various incidents since 

the merger was approved, including one of the two fatal accidents cited above. 2 

' / On June 22,1997, in Devine, Texas, there was a collision of two opposing UP trains; four 
fatalities (two crew mennbers, two stowaways) resulted. On July 2,1997, in Delia, Kansas, a fuel 
tank fire and spill was caused by a side collision between two UP trains; one fatality (crew 
member) resulted and evacuation was required. 

2/ On December 4,1996, a UP coal train was separated (uncoupled) by an act of vandalism. The 
rear powered section traveled over 43 miles, with no one on board, trailing the head power and 
trailing cars by up to 11 miles over numerous public and private road crossings. The Omaha 
Dispatch Center was unable to detect the separated train. Fortunately, no high.way grade 
crossing collisions occurred. On June 30,1997 a UP commuter passenger train standing at a 
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Heavy workloads and long working hours in this crucial facility may also pose 

safety risks. Through its Safety Assurance and Compliance Program, FRA is 

working with UPSP to address the concerns raised in the audit. 

3. Train Inspection and Hazardous Materials Defects. Since approval of the 

merger FRA inspectors have documented increased power brake-related safety 

problems at UPSP, particularly on routes between Chicago and the West Coast. 

On other routes FRA has also found numerous instances of improper or missing 

documentation and/or labeling of hazardous materials shipments, situations that 

could pose problems for safe transport of such shipments and lead to improper 

procedures in the event of an accident. Poor or absent coordination of hazardous 

materials documentadon between UPSP and BNSî  has been found in at least one 

area in which BNSF operates on the UPSP lines via trackage rights. 

4. Hours-of-Service for Train Crews. Excessive work hours and/or continuous 

loss of rest for crews in their off-duty periods can profoundly affect their 

performance and judgment, with attendant safety risks. Akhough the directional 

traffic flows promoted during the merger proceeding do indeed promise real 

efficiencies, the manner in which they are implemented may affect safety. For 

example, on crew districts without common initial or final release points, crews 

can be required to "commute" significant distances from one point to another, 

which can contribute significantly to employee f-Hgue and jeopardize safe 

operations. FRA -G still studying the specifics of UPSP's operations in this regard. 

Moreover, since approval of the merger, UPSP has adopted a system of record

keeping in this area that could pose difficulties for compliance with hours-of 

service-laws. 49 CF. R. Part 228. We are continuing efforts to resolve this matter 

with the carrier. 

The results of these investigations have prompted the FRA to intensify its 

review of safety within the merging UPSP during the next six months. We will 

work with the railroad to determine whether these are relatively isolated 

instances or whether there are institutional or systemic obstacles to ensuring that 

(footnote continueJ from previous page) station came "face-to-face" with a coal train. The 
dispatcher ran the coal train on the same track that the commuter train was using; both trains 
managed to stop before a collision occurred. 



safety receives the highest priority throughout such a large and complex 

organization, particularly during the consolidation process. Once this effort is 

completed, we will apprise the Board of relevant findings and of any remedial 

actions that appear appropriate. 

At this time the Department believes that the concems noted herein are 

sufficient grounds to consider means by which the Board could augment or assist 

FRA efforts to ensure the safest possible integration of merging railroads. The 

combined resources and authority of the STB and DOT could conceivably 

enhance safety during such a difficult period more than either single agency 

could do alone. We suggest that other interested parties may wish to address 

this point, and we may offer more specific recommendations for the Board in 

subsequent filings. 

Competitive Conditions 

In its brief in this consolidation, the Department expressed its view that 

trackage rights, even as enhanced by various agreements between the Applicants 

and other parties, were inadequate to provide sufficient competition to the 

merged UPSP. DOT-4 at 34-39. In Texas, where UP and SP competed along 

parallel corridors, DOT supported the sale of one of the lines as the best way to 

provide protection for shippers. In the Central Corridor, where unique 

circumstances militated against divestiture of a parallel line, DOT recommended 

that the proposed trackage rights be augmented with conditions that would 

further strengthen the BNSF's ability to compete. Id- at 39-41. The Board 

declined to order divestiture of the Texas corridors, choosing instead to order 

trackage rights with unprecedented conditions to preserve competition in the 

affected areas of Texas and the Central Corridor. Decision N J. 44 slip op. at 156-

164. The unique nature of some of those conditions, crafted by the Board to 

address the singular competitive circumstances of the merger, has led to disputes 

between UPSP and the Board and between UPSP and BNSF, not all of which 

have been resolved. 

Too little time has elapsed since the merger was approved for a thorough 

evaluation of the effectiveness of the trackage nghts conditions. Nevertheless, by 

this time there should be general agreement on the specifics of the traffic for 

which BNSF is entitled to compete. While we can understand the natural desire 

of UPSP not to cede traffic to the BNSF without vigorously trying to maintain its 

customer base, DOT believes it is imperative that UPSP recognize that the 
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conditions imposed by the Board deliberately go beyonc traditional 

considerations, such as whether a particular customer is classified as a 2-to-l 

shipper based on switching tariffs. The STB has emphasized that the pivotal 

conditions in this proceeding, such as its "new facilities" and "transloading" 

conditions, were imposed for two purposes: (1) to replicate pre-merger 

competitive options, and (2) to enable BNSF to attain sufficient traffic density to 

conduct effective operations. See Decision No. 44, slip op. at 106; Decision No. 

61, slip op. at 9-10. Only when both these purposes are served can a potential 

loss of competition be mitigated in the circumstances of this case. Id-

For these reasons the Department supports the request of BNfF that UPSP 

provide it with a clear determination on the shippers at 2-to-l points to which 

BNSF has access rights. BNSF-PR-4, V.S. of Rickerhauser at 11. Indeed, since the 

Board's merger analysis primarily addressed 2-to-l "points" and traffic in 2-to-l 

"corridors" rather than 2-to-l "shippt̂ rs" [see Decision No. 44, slip op. al 121-124, 

133; Decision No. 61, slip op. at 10; Decision No. 57 at 3-5), DOT suggests that the 

Board revisit the terms of the traffic rights agreements to consider providing 

BNSF access to all shippers at 2-to-l points, regardless of whether a shipper was 

closed or open to switching under a tariff in place at the time of the merger. 

BNSF direct service is already restricted to 2-to-l points; to further restrict access 

to selected shippers at those points may undermine BNSF's ability to develop tiiC 

traffic base necessary to be an effective competitor. 

Reciprocal switching in New Orleans appears to be a related problem. 

BNSF-PR-4 at 12, V.S., Rickerhauser at 25. DOT understands that UPSP has 

denied B^'^F access to shippers that were open to UP and SP reciprocal 

switching before the merger. Presumabl)', UPSP's rationale is that, because there 

are eastern and/or midwestem railroads on the switching tariff in addidon to 

UPSP, these shippers are still served by more than one railroad. However, to the 

extent that routes to the West are restrict'̂ d under a new switching tariff to a 

single carrier, UPSP, it appears that UPSP has effectively created a 2-to-l 

situation. We urge the Board to inquire into this j.'roblem and to take remedial 

action as necessary. 

Finally, there still appears to be debate about what constitutes a "new 
facility," both in the context of 2-to-l points and the transloading condition. See 
BNSF-PR-4, V.S. of Rickerhauser Jt 11. DOT believes such matters should be 
resolved on a functional basis, i.e., if newly rail-served or newly established as a 
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transloading operation, a facility should be considered "new" regardless of 

whether a building or structure was already in place on the property. We believe 

the STB should rule on this issue in such a way that allows BNSF access to the 

maximum number of shippers. 

Conclusion 

The safety of operations on the combined UPSP and on the newly 

extended BNSF is of paramount concem. Troubling incidents have occurred that 

warrant an investigation in order to determine the full extent of problems 

associated with the merger or its conditions. The Department will notify the 

Board of its findings and recommendations at the conclusion of this effort. 

Although it is premature to evaluate definitively the competitive efficacy 

of the enhanced trackage rights imposed in this proceeding, it is clear by now 

that continuing disputes over the applicahon of some conditions have delayed 

the onset of competitive service. We will closely monitor developments on this 

point, and we urge the Board to respond expeditiously to requests to clarify the 

implementation of the conditions that it has adopted. 

Respectfully submitted, 

y 
Rosalind A. Knapp 

Deputy General Counsel 

August 1,1997 
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Office of the Secretary 
C."-:se Control Unit 
ATTN; STB Finance Docket No. 
Surface Transportation Board 
1925 K Street, N.W. 
Washington, D.C, 20423-0001 

Re: Finance Docket No. 32760 (Sub-No. 21), Union 
Pacific Corp., et a l . -- Control & Merger --
Southern Pacific Rail Corp., et a l . (Oversight) 

Dear Sir or Madam: 

Enclosed for f i l i n g i n the above-referenced docket are 
an o r i g i n a l and twenty-rive copies of supporting v e r i f i e d 
statements from Sea-Land Service, Inc. and the Tennessee Valley 
Authority that Applicants received a f t e r f i l i n g t h e i r July 1 
Report on Merger and Condition Implementation (UP/SP-303). 
Applicants are submitting these statements to supplement the 
supporting v e r i f i e d statements of shippers, public bodies and 
railroads that they f i l e d i n t h e i r July 1 Report. 

Sincerely, 

Arvid E. Roach I I 

Attorney f o t Union P a c i f i c 
Corporation. Union Pac i f i c 
Railroad Company, Southern 
Pacific Rail Corporation. 
Southern P a c i f i c Transportation 
Companv and St. Louis 
Southwestern Railway Company 
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SeoCLand 
Sea-Land Service, lnc 
6000 Carnegie Botilevard 
Charlotte, NC 28209-4637 
(704) 571-2040 
(704) 571-4640 (Fax) 

Written Statement 
of 

Charles G. Raymond 

on behalf of 
Sea-Land Service, Inc. 

CHAfiLES G. RAmOND 

Senior Vice President 
and Chlei Transportation Officer 

My name is Charles G. Raymond, Senior Vice President and Chief Transportation 

Officer of Sea-Land Service, Inc., with worid headquarters located at 6000 Carnegie Boulevard, 

Chariotte,NC 28209. 

Sea-Land is the largest U S. - based ocean carrier providing both liner and intermodal 

services ard is a leader in the global transportation industry. Sea-Land, which is a wholly owned 

sub.sidiary of CSX Corporation, headquartered in Richmond, Virginia, is one of the largest 

providers of transportation solutions in the world. In order to accomplish this, Sea-Land 

operates more than 100 container ships and approximately 210,000 containers globally. We 

service more than 120 ports in 80 countries and territories on five continents. The majority of 

our rail intermodal cargo utilizes our major port complexes at Long Beach and Oakland, 

California, Tacoma, Washington and Vancouver, British Columbia. Major tradelanes extending 

from these ports include markets in the Midwest, Gulf, Southeast and East Coast areas, and are 

primarily served via a combination of daily and dedicated doublestack trains. Historically Sea-

Land has utilized UP in the Pacific Southwest (PSW ) and BNSF in the Pacific Northwest ( 

PNW). Due to Sea-Land's extensive intermodal network, a high volume of cargo utiliang 



West Coast ports must be interchanged with Eastem railroads at Midwest and Gulf gateway 

points. 

Sea-Land has seen initial benefits as a result ofthe UP/SP merger. Although the merger 

is still in its early stages, Sea-Land has seen improvements in the basic components required to 

provide rail transport services namely, an adequate supply of locomotives, crews and 

doublestack cars Shorter routes, comprised of track segments fi'om both the SP and UP, 

should eventually result in improved transit times and a higher level of service consistency for 

our traffic. We look forward to the introduction of new doublestack service offerings that will 

enhance the overall Sea-Land service products that we provide to our customers. We have been 

especially pleased with the improvement in communication we have experienced since the 

mergei. The merged UP/SP has been more responsive to Sea-Land's needs than the SP 

Railroad was prior to the merger. 

Sea-Land has always welcomed stronger competition between UP/SP and BNSF. Both 

carriers have a broad route structure, giving us two viable competitive alternatives for our major 

tradelanes extending fi-om the PSW and PNW ports to markets in the Midwest, Gulf, Southeast 

and East Coast areas. Following their mergers, both carriers are in a position to provide us with 

competitive pricing proposals. As we have historically shown in the marketplace, we will 

continue to evaluale all ofour intermodal vaniers and tender our cargo to those that provide to 

Sea-Land the greatest customer-value. BNSF's new access to the New Orieans gateway and 

improvements via »he Memphis gateway have the potential to improve service, due to the fact 

that it gives us a new altemafive for cargo moving fi-om our PSW ports through the New 

Orleans gateway and into the Southeast. BNSF has been aggressive in its effort to win traffic 

over the New Orleans gateway. The stronger competition between UP/SP and BNSF is not 



linited to our New Orieans gateway traffic. For example, in response to a new competitive rate 

and service offisring, we recently diverted to UP/SP some containers moving fi-om Tacoma, 

Washington to Memphis, Tennessee, which we previously moved via BNSF. 

In Sea-Land's experience, the shift fi-om three carriers (including a marginal SP) to two 

well-matched carriers following the merger has initially resulted in stronger competition, 

improved communication and increased seivice options for our traffic. 

At this point in time, Sea-Lar ^ is pleased with the progress of the merger. We expect 

and will require ftirther benefits (including important service consistency and product 

improvements) as UP/SP fiilly implements its capital expenditure program and fiirther integrates 

the operations of UP and SP. We feel this action by the UP is a business imperative, given the 

fact that we must provide to our customers a market-competitive level of service. 

I declare under penalty of perjury that the foregoing is true and correct. Further, I 

certify that I am qualified and authorized to file this verified statement. Executed on June , 

1997. 

Ch&TloPG. Raymond 



VERIFIED STATEMENT 
OF 

W. Qmry Quum 
ON BEHALF OF 

TEKNESSBE VALLEY AUTHORnY 

My name is W. Gary <̂ mm. aad I «m the M«u«cr. Fud D € ^ ^ 
Authonty (TVA). J101 Market Street. LP5G. Ch«ttaaw TU 37402-2801. X b»vc been 
employed by TVA for 4-1/2 years in this position and aa Manager, Fw4 Twortabon. A« «cb, 
1 have participated in business trttSKtiotti and negotiwians with the Union Pacific Corpoi«taon 
and thc Soutbcro Pacific Rail Cotportiion, both prior aad post merger. 

TVA is the largest producer of electric power in the United Strtej, providing electricity to over 
seven mUlion individuals and <̂ ver 65 industrial cuaomm. TVA is also the largest single utUity 
buyer of coal in the US. porchasing apprwdmatdy 40 million tons of coal anmially for t»e m 
eleven coal-fircd power plants. Recently, TVA has purchased inotasing amounts of coal firom 
sources in the westem United States. In thc first fow months of 1997, TVA purchased neariy 
2 3 milhon tons of Colorado/Utah coal, compared with approximately 1.5 miUion tons during the 
same period of 1996. Thercfonj. TVA is greatly interested in the piofiiess ofthe ongoing main 
of the Umon Pacific Coipoxation (UP) and the Southem Pacific Rail Corporation (SP). 

We are pleased with the progress the two laihoads have made in impIemeHtir.g the merger and 
with the early benefits to TVA that have resulted. FoUo>»rtng the merger, fte dependability of 
deliveries to TVA of westem coal shipments in^ved immediately. We have also e]q)erieDced 
a grcaier availability of equipment as a result of the ma:ger. Prior to the merger, SP often had 
shortages of railcars and locomotives, which affected our service. 

TVA's options for coal sources have increased signifitamtly as a result ofthe merger. TVA now 
has siagle-line service fiom both Colorado and Utah coal sources as wdl its from Haona Baaaa 
»ad Powder Basin coai sources to multiple river transfer fiacilities, which gives TVA options not 
available before tba merger. The increase in the number of ftcilities with single-line access to a 
range of coal sources has given TVA the flexibility to biend coals from various sources more 
easily, which enables us to take advantage of the most efficient Aiding options. This has been 
accomplished while mainlainifig thc aggressive pricing instituted by SP for TVA. We have been 
pleased with our new ability to develop a oonqwehensive tran^nation package fbr western 
coals as a result of the merger. 

Although some minor problems arose in thc contejrt ofthe recent computer system cutover, ttiose 
problems are being addressed. Those difficulties do not detract fitom thc fiict ftat, firom TVA's 
perspective, the merger of UP and SP geneiaUy has proceeded quite smooftly. 

The merger of UP and SP is generating the service imptovmeaxt ftat TVA, fte UP and SP 
promised would result bom fte merger. Thete is no basis, at this point, for altering fte tenns of 
the merger approval, which could jeopardize the significant benefits that have been achieved and 
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the additional significant benefits that are expected as tbe implwftaBWioii ofthe mcfger 

contmues. 

I. W. Gary Quinn, declare under penalty of peduiy 4 a fte finteo^ 
Further, I certify that I am qualified and authorized to file ftis Verified Statxaocfi!. 

Executed July 30,19'.?7 

Manager. Fuel Development 
Tennessee Valley Authority 

ctNmy documcncutl PSPstatmia 
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Cyprus Amax Coal Sales Corporation ("Cyprus Amax"), on 

behalf of i t s e l f and i t s operating a f f i l i a t e s , by ics attorneys, 

hereby responds to the July 1, 1997 Applicants' Report on Merger 

and Condition Implementation. 

Introduction 

Despite the good f a i t h e f f o r t s of t h i s Board, the Union 

P a c i f i c ("UP"), the Southern Pacific ("SP") (hereinafter the 

merged e n t i t y s h a l l be ref e r r e d to as the "UP/SP"), che 

Burlington Northern/Santa Fe ("BNSF"), the Utah Railway and 

Cyprus Amax, the merger of the Applicants has resulted i n the 

eli m i n a t i o n of e f f e c t i v e competition with respect to the 

westbound shipment of Cyprus Amax coal from Provo, Utah to the 

seaports of southern C a l i f o r n i a . Cyprus Amax therefore requests 

t h i s Board to take such action as i t deems appropriate to restore 

such competition. 

Statement of Facts 

For many years, Cyprus Amax has operated the Star Point 

Number 6 coal mine (commonly referred to as the "Plateau mine") 

near Price, Utah. In the past f i v e years, t o t a l sales from t h i s 

mine have increased from approximately 1.4 m i l l i o n tons to over 3 

m i l l i o n tons of coal annually. This growth r e f l e c t s the r i s e of 

export sales to ce r t a i n P a c i f i c Rim countries, most notably 

Japan, Korea and Taiwan. Export sales from, the Plateau mine have 

grown from under 300,000 tons to almost 2 m i l l i o n tons annually 

during t h i s period. 

Experts predict that the Pacific Rim steam co&l export 

market w i l l grow substantially over the next decade, and the 



Energy Department forecasts annual U.S. coal exports t o Asia w i l l 

grow from 10 m i l l i o n tons i n year 2000 to 24 m i l l i o n tons i n year 

2010 (Statement of Richard J. Barber, independent economic 

consultant. Railroad Merger Application, Vol. 3, p. 404). 

However, t h i s market i s "intensely competitive, w i t h lower cost 

Australian coal the leading contender i n end-markets and U.S. 

production factor on the margin that i s highly sensitive to 

transportation cost." (Statement of Richard B. Peterson, Senior 

Director, I n t e r l i n e Marketing of UP, Railroad Merger Application, 

Vol. 2, p. 286.) Typically, r a i l costs account f o r approximately 

38% of the cost of Utah coal delivered to southern C a l i f o r n i a 

ports for export. 

The reserves of the Plateau mine are nearly exhausted. 

Cyprus Amax i s abo\it t o begin production at a newly developed 

nearby mine. Willow Creek, i n which Cyprus Amax has invested 

approximately $135 m i l l i o n . The Willow Creek mine w i l l have an 

i n i t i a l production capacity of 5 m i l l i o n tons per year --as 

opposed to Plateau's 3 m i l l i o n tons. Over 3 m i l l i o n tons of 

Willow Creek's capacity are targeted f o r t h t P a c i f i c Rim export 

market. I f Cyprus Amax loses economical access to that market, 

the domestic market w i l l not be able to absorb t h i s a d d i t i o n a l 

tonnage at p r o f i t a b l e price levels. The projected growth of the 

Pac i f i c Rim export coal market and Cyprus Amax's investment i n 

i t s new Willow Creek mine means that the a v a i l a b i l i t y of 

r e l i a b l e , dependable and cost e f f i c i e n t westbound r a i l service i s 

v i t a l l y important to Cyprus Amax, and to other Colorado and Utah 

coal exporters. 



The Pre-Meraer S i t u a t i o n 

Foi many years p r i o r to 1995, Cyprus Amax shipped i t s Utah 

coal bound f o r the ports of Long Beach and Los Angeles v i a the UP 

l i n e through Las Vegas. Over time, the timeliness and 

r e l i a b i l i t y of the UP service deteriorated. Loading times were 

missed, t r a i n s were delayed i n t r a n s i t , and t r a i n s did not meet 

a r r i v i n g vessels i n a timely fashion. As a r e s u l t , when coal was 

not available to load on vessels, Cyprus Amax incurred 

substantial demurrage charges. The UP refused to reimburse 

Cyprus Amax f o r these demurrage charges and f a i l e d to improve i t s 

service despite many promises to do so. 

In 1995, Cyprus Amax s h i f t e d i t s business to the SP. 

Although the northern SP route was 470 miles longer than the UP 

route, the SP priced i t s service competitively. The SP also gave 

Cyprus Amax bett e r shipping termp. including: (1) a r o l l i n g four 

week shipment commitment of 154,000 net tons, (2) i t s agreement 

to reimburse Cyprus .̂ max. f o r demurrage charges incurred at 

southern C a l i f o r n i a ports that were the f a u l t of the SP, and (3) 

an extra 24 hours to unload t r a i n s that the SP delivered to port 

on major holidays. Throughout 1995 and i n t o 1996, the SP 

provided service that was fa r superior to the service that the UP 

previously had provided, including both timeliness and faster 

cycle times. The SP's more e f f i c i e n t service lowered the t o t a l 

delivered cost of U.S. export coal and helped keep U.S. coal 

competitive i n the P a c i f i c Rim market. 



The UP/SP Merger 

Under the terms of the UP/SP merger and settlement 

agreements reached wit h the BNSF and Utah Railways as part of the 

merger proceedings, the BNSF received trackage r i g h t s over the 

old SP l i n e to Long Beach and Los Angeles and access to the 

Plateau and Willow Creek mines via the Utah Railway. The UP/SP 

has i d e n t i c a l access to the Cyprus Amax mines.-' 

The Post-Merger S i t u a t i o n 

The merger s h i f t e d Cyprus Am.ax's westbound coal t r a f f i c from 

the o l d SP to the newly formed UP/rjP, and the UP/SP now 

transports Cyprus Amax westbound coal over the UP route that runs 

through Las Vegas. However, service on the UP/SP has slipped to 

the levels that existed p r i o r to Cyprus \max s h i f t i n g i t s 

business to the SP i n 1995. In addition, the UP/SP has informed 

Cyprus Amax that i t w i l l : (1) not o f f e r the favorable shipping 

terms which the SP provided; (2) not allow Cyprus Amax to use i t s 

own r a i l cars as opposed to cars owned by the UP/SP; and (3) next 

year, f o r the f i r s t time since 1981, not allow i t s r a i l rates to 

f l o a t proportionately downwaz-d should the F.O.B.T. price of 

export coal decline from current f i s c a l year levels.-' 

The Utah Railway has always exclusively originated the 
transport of Plateau coal and i t obtained exclusive access 
to V.'illow Creek as a r e s u l t of the referenced settlement 
agreements. Both the UP/SP and the BNSF have a westbound 
interchange wi t h Utah Railway at Prcvo, Utah. 

Rail contracts f o r the shipment of Utah coal to Long Beach 
and Los Angeles t y p i c a l l y are negotiated p r i o r to the f i n a l 
establishment of export coal prices f o r the then current 
Japanese f i s c a l year, which begins on A p r i l 1. 
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Faced w i t h declining service, less advantageous shipping 

terms and p o t e n t i a l l y higher r a i l rates from the UP/SP, Cyprus 

Amax s o l i c i t e d a bid f o r the 1997 f i s c a l year from BNSF. 

Although the BNSF expressed great i n t e r e s t i n the Cyprus Amax 

business, i t s quoted rates out of Willow Creek and Plateau were 

not even close to being competitive.-' Thi^ BNSF has informed 

Cyprus Amax that i t cannot be competitive operating over the old 

northern SP route, and i t also has informed the Board of t h i s 

f a r t . (VoT-ified Statement of Peter J. Rickershauser, pp. 13-14, 

BNSF Quarterly Progress Report, BNSF-PR-4, July 1, 1997) . 

The UP/SP hafc informed Cyprus Amax that i t i s aware that the 

BNSF i s not a /iable competitor for the Cyprus Amax westbound 

export coal business. Apparently as a r e s u l t , the UP/SP has not 

been responsive to Cyprus Amax's service complaints and also f e l t 

free to announce ics new p r i c i n g p o l i c y wnich could r e s u l t i n 

s i g n i f i c a n t l y higher r a i l rates f o r westbound coal shipments. In 

addition, because of several statements made by UP/SP personnel, 

Cyprus Amax i s concerned that i t s mere f i l i n g of t h i s response 

may lead the UP/SP to take some form of r e t a l i a t o r y action 

against Cyprus Amax.-' 

1/ 

Cyprus Amax w i l l provide the respective quotes of the UP/SP 
and the BNSF to t h i s Board upon request i f the Board 
believes such information would be he l p f u l to i t . Should 
the Board so request, Cyprus Amax would respectively request 
that appropriate procedures be implemented so that the other 
p a r t i e s to t h i s proceeding, including t h e i r outside counsel 
and consultants, not be p r i v y to such information. 

Cyprus Amax hopes ^hat i t s concerns regarding such r e p r i s a l s 
are unwarranted and that the UP/SP w i l l so a f f i r m . 



The Requested Relief 

Cyprus Amax hereby r e s p e c t f u l l y requests t h i s Board t o take 

whatever actions i t deems appropiiate t o restore competition to 

the westbound coal shipments between Provo, Utah and the ports of 

Los Angeles and Long Beach, C a l i f o r n i a . Such actions might 

include granting the BNSF trackage r i g h t s over the UP/SP l i n e 

through Las Vegas, taking steps to reduce BNSF's cost structure 

i n providing service over the o l d SP northern route to 

Ca l i f o r n i a , or yet other forms of r e l i e f . Cyprus Amax stands 

ready, w i l l i n g and able to work wi t h t h i s Board and the rail r o a d s 

to a r r i v e at a workable s o l u t i o n to t h i s problem. I t does not 

seek to gain extra-competitive advantages, nor i s i t asking chis 

Board to do anything that would jeopardize the p o s i t i v e aspects 

of t h i s merger. I t only seeks the ree&cablishment of competition 

i n the market f o r westbound coal shipments out of Provo, Utah, 

and the r i g h t to seek such r e l i e f without fear of r e p r i s a l s . 

Respectfully submitted, 

CYPRUS AMAX COAL SALES CORPORATION 

By : ŝ n 
One o 

M J / y j T ) jPC-/>~^yAI/j-'iJUL-. 
f I t s AttorneysU 

Mark L. Yeager 
McDERMOTT, WILL & EMERY 
227 West Monroe Street 
Chicago, I l l i n o i s 60606 
(312) 372-2000 

Robert E. Kohn 
McDERMOTT, WILL & EMERY 
1850 K Street, N.W. 
5th Floor 
W a s h i n g t D . C . 20036 
(202) 778-:J300 



CERTIFICATE OF SERVICE 

I hereby c e r t i f y that I have on t h i s 1st day of August, 
1997, caused to be mailed upon a l l parties of record on the 
service l i s t a copy of the foregoing Response of Cyprus Amax Coal 
Sales Grrporation by f i r s t - c l a s s n a i l , postage prepaid. 

Mary C. apm 
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Mr. Vemon A. Wiiiiams, Secretary 
Office of the Secretary 
Surface Transportation Board 
1925 K Street, N.W , Room 711 
Washington, DC 20423-0001 

Re: Finance Docket No. 32760 (Sub-No. 21 )-Union Pacific Corporation, 
Union Pacific Railroad Company and Missouri Pacific Railroad Company-
Control and Merger-Southern Pacific Rail Corporation, Southem Pacific 
Transportation Company, St. Louis Southwestem Railway Company, SPCSL 
r';^rr Th? P?n̂ ?r m'i K\<? Ompd^ Western Railroad Company fQvgrsiehtl 

Dear Secretary Willianis: 

Enclosed for filing in the above-captioned case is an original and twenty (25) copies ofthe 
Comments of The International Paper Company, designated as docum.ent IP-19. We have also 
enclosed an additional copy to be date-stamped when filed and returned to us. 

Also enclosed is a 3.5" WordPerfect 6.1 disk containing the text of IP-19. 

Very truly yours, 

Enclosures 
Edward 

XiNji YUAN-GKMG LAW OFFICE 
AFFILIATED FIRM 

Sum A-1603, VANTONE NEW WORLD PLAZA 
No 2. Fu CHENG MEN WAI AVENUE 

BEUING 100037 PEOPLE S REPUBLIC OF CHINA 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 (Sub-No. 21) 

UNION PACIFIC CORPORATION, UNION PACIFIC R.\ILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

~ CONTROL AND MERGER -
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTER>' RAILROAD COMPANY 

[OVERSIGHTJ 

VERIFIED STATEMENT OF CHARLES E. McHUGH 

My name is Charles E. McHugh and I am Manager, U.S. Distribution Operalions for The 

International Paper Company (referred to as "IP"). I previously submitted a verified statement in the 

underlying merger proceeding involving UP and SP (see Verified Statement of Charles E. McHugh, 

submitted as part ofthe Comments of IP, filed March 29,1996 (the "March 29 Statement"); IP-11). 

1 am submitting these comments in response to the Board's Decision No. 1 in this oversight 

proceeding, served May 7, 1997, to address the issue of whether the conditions imposed by the Board 

on the merger are effective in addressing the anticompetitive effects of the merger. 

PREFATORY STATEMENT 

In the March 29 Statement and in the other submissions filed on behalf of IP, we pointed out 

that the company was heavily dependent on rail transportation at numerous points that were 

competitively served by both the UP and SP rai! systems. In particular, we pointed out that IP had 

two large mills that were situated at the so-called "2-10-1" points of Camden and Pine Bluff, 



Arkansas in the Houston-Memphis Corridor that together accounted for approximately 15,000 rail 

shipments in 1995 alont. As the Board will undoubtedly recall, IP was extremely active in the 

underlying merger proceeding because of its concem that the armounred settlement agreement 

between the BNSF and the UP/SP might not be an effective altemative for the loss of the existing 

competitive services offered by the then separate UP and SP rail systems. Given the importance of 

rail competition and our concems about the practicability and viability of the BNSF altemative 

initialiy proffered by the Applicants, we spent a great deal of time during the discovery phase of the 

hearing to ascertain whetlier the BNSF would be able to fill the vital role of providing a competitive 

altemative to UP/SP service at Camden and Pine Bluff 

Notwithstanding the assurances ofthe BNSF-namely, thaf the trackage rights accorded it 

under the original Settlement Agreement would be all that was required to permit it to compete as 

vigorously for IP's business â i had both the UP and SP~we concluded that this would not be the 

case. We came to these conclusions primarily due to our belief that the trackage rights accorded 

BNSF in this particular corridor would not permit it to make the necessary investment to operate 

effectively and efficiently, that BNSF h, neither the experience nor interest in serving our mills, 

that it did not have sufficient facilities JT assets (i.e., cars) to handle the needs of these large mills, 

that it could not compete price-wise for this business, and that it would largely operate between the 

end points of Houston and Memphis without providing any effective service at points aiong the line. 

It was for this reason that IP called for divestiture of the SSW lines and all rail-related facilities 

between Houston and Memphis, rather than merely giving BNSF trackage rights. 

The STB nonetheless found, in its Decision No. 44. served August 12, 1996, that the 

conditions imposed would be sufficient to ameliorate the anticompetitive effects caused by the 

merger, that the trackage rights accorded BNSF over the Houston/Memphis Corridor would be 
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sufficient to make it a viable and aggressive competitor, but that the S TB would retain oversight over 

"the competition provided by BNSF (Decision 44, at 147). 

The follow ing facts address the degree to which BNSF has provided competition to UP/SP 

at Pine Bluff and Camden, Arkansas for IP's business. 

1. 

In the years leading up to the merger, the SP and UP were aggressive, head-to-head 

competitors for IP's raii business at the Camden and Pine Bluff facilities. As 1 pointed out in the 

March 29 Statement, IP required both the UP and SP to submit responsive bids for all competitive 

rail business (ie., that business was not loca) to one of ihe carriers) that addressed both price and 

service parameters. (March 29 Statement, at 14-17.) Aiter weighing the competing bids of UP and 

SP and giving full consideration to tbeir service performance for the preceding years, IP awarded its 

competitively .served traffic to UP and SP for the years 1993 through 1995 as follows: 

Tabig NQ. 1 

Pine Bluff Camdgn 
Ye?,r ii£ S£ iili S£ 

1993 35% 65% 55% 45% 
1994 36% 64% 46% 54% 
1995 52% 48% 23% 77% 

Shortly a ter the S "B issued Decision No. 44, IP sent a Request for Proposal ("RFP") to the 

UP/SP and BNS '̂ with respect to the movement of a product called bleached board which is 

manufactured at P«ne Bluff, Arkansas. As relevant to this discussion, this product is sent primarily 
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to liquid packaging facilities in the Conrail territory and various points in Arkansas and Tennessee 

and i.> used in the manufacture of containers for products, such as milk and juices, suitable for human 

consumption. Accordingly, a railroads ability to move the large rolls of this bleached board 

commodity in clean boxcar equipment is essential. Although responses on this bid were due on 

September 27, 1996 (which is the date the UP responded), the BNSF responded three days late and, 

at that, bid on less than one-third of the routes for which traffic was moving. Nor did BNSF's 

response address the transit time standards required by the RFP. Two weeks lâ er, BNSF 

supplemented its bid by addressing two additional routings, so that they ultimately bid on seven of 

the 17 joint line routings for which we had lequested bids, but again failed to address the important 

service issues. 

On November 4,1996,1 met with Messrs. Hord and Rickershauser of BNSF-the same two 

gentlemen that filed statements on July 1, 1997-to discuss the BNSF's initial offer in response to 

our RFP and explained that BNSF was substantially non-competitive from a rate perspective. I also 

criticized ihe BNSF's failure to address the issue of car supply, the transit standards and the operating 

plans were are required by the RFP. As a result, on November 11 BNSF submitted amended rates, 

transit standards for volume moves and an operating plan. In addition, the BNSF provided a one-

page sheet reflecting the car supply that would b** available to service the Pine Bluff traffic. I have 

attached that one-page sheet as Exhibit I to this statement. 

On November 25,1996, IP awarded BNSF with 28% of IP's outbound rail tonnage from Pine 

Bluff. This award represented the right for BNSF to handle 1,200 carloads annually.̂  Although we 

r.ie UP/SP's Progress Report incorrectly states that IP awarded 1,300 cars to BNSF at Pine 
Bluff iSee Confidential Appendices to Applicant's Report on Merger and Condition Implementation, 
UP/SP-304, at Appendix B5. 

(continued...) 
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could have awarded BNSF 45% of the outbound tonnage from this facility (or 1,900 carloads), we 

were somewhat hesitant to do so since this was BNSF's initial attempt to serve this facility and we 

needed some experience to rate their service before relying more heavily upon that carrier. This 

award of business was to be effective commencing on December 1, 1996 and involved traffic 

destined to various liquid packaging facilities in Conrail territory and points local to BNSF in 

Arkansas md Tennessee. 

In mid-December 1996, representatives of the BNSF met with our staff at Pine Bluff to 

discuss the BNSF's new role and how they planned to serve that facility. For our part, we discussed 

our needs and in particular, due to the handling characteristics for these large rolls of bleached board, 

how our customers preferred either double-door boxcars or 12-foot single door boxcars. A similar 

discussion concemi ig oui need for these types of boxcars was held a week earlier with another 

representative of the BNSF. At these meetings, the BNSF representatives indicated-for the first 

time-that BNSF did not h<ive an abundance of these car types; nonetheless, they conveyed their 

belief that BNSF could sup My some quantity of double-door cars and would be able to supplement 

this with a suff.cient quantity of 12-foot single-door boxcars. They further advised that the BNSF 

W3S investigating its ability to lease, buy or rehabilitate additional double-door boxcars to satisfy IP's 

needs. 

In January of this year, BNSF advised us that they could not supply any double-door ooxcars, 

although they did have a fleet ofthe altemative 12-foot wide single-door boxcars that would be 

acceptable to our customers. IP's Pine Bluff facility accordingly ordered 20 of these boxcars per 

^ (...continued) 
Parenthetically, this award simply means that BNSF had the ability to handle 1,200 cars, 

assuming it could do so. As noted below, BNSF could not do so and has actually handled less than 
10% ( the business it was awarded. 
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wee.. Ra,her ,ha„ «„d us 20 of,hese cars, fte BNSF sen, SO of *e™. However, ins,^ „f fte 

normal loading capacy of, 52.000.153,000 pounds per car, ftese cars could no, hold mo. ftan 

.34,000.140.000 pounds. Assuming fte BNSF acually handled fte 1,200 cars alloned ,o fta, 

^ ^ . r . ftis iigh, loading problem wouid have caused a freigh, pe„al,y of $542,500 p., year. TOs 

is of course a major service deficiency aKribuuble ,o BNSF. 

Mo,̂ ver. mos. of fte ca. BNSF did provide we. ™s,y and did no, possess ,he necessary 

anchor pla,es fta, we. essen,ial ,o secure fte loads. C„„se,ue„,ly, IP was re,u,.d ,o rejec, 65 of 

.he cars due ,„ fteir poor co„di,i„„. Even so, fte BNSPs service was very poor, in fta, we 

experienced severe damage ,o ,he rolls of bleached board ,ha, were shipped, subs,an,ial moncary 

penaiues because of ,hc ,i^„ loading of fte cars and excessive ,ransi. delays due ,o BNSF's i„abili,y 

to promptly move or track the shipments. 

Throughou, Febmary. March and April of ft.s ye., we held a number of mee,ings and 

discussions wift BNSF personnel conceming i,s inabili,y ,o mee, ,heir boxcar commift,en. or 

Chenvise sa,isfy IPs service .^uiremen.. ,m,ially, BNSF c,a,„ed fta, „ had never commi,.ed ,o 

prov,de double-door boxcars. However, as is eviden, Irom fte a.UcKed Exhibi. I, i . amended 

response ,o our RFP (which was submi„ed on No .ember U . , m > idennfied rhe various cars ,ha, 

would be available ,o suppori any business fta, would be awarded .o fte BNSF. And, 464 of ,he 

ca. ,ha, appear on ,ha, lis, are in fa.-, double-door >̂xcars In any even., ,P, original RFP ,ha, was 

provided ,0 ,he BNSF specifically s.,ed our preference for double-door boxcars. speciWng ,ha, 

70% of ,he flee, used ,„ service ftis mill should consis, of fta, ,ype „f e,uip,nen,. A, no ,ime during 

i.s responses .o fte bid did BNSF indica,e fta, ,his was una«ai„able. No„e,he,ess, ard 

no.wifts,anding i,s earlier cornmirmen, ,ha, 464 double-doK,r boxcars were available ,o serve ,he 

Prne Bluff mil,, BNSF. represenudves now claimed ,ha, ,he. had been no such u„ders,andi„g. 
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In May of this year, we again had a comorehensive business review with BNSF officials to 

discuss the Pine Bluff situation. At diis point, they agreed to talk with "their people" about buying, 

leasing or reassigning the double-door boxcars both we and oui- customers need at Pine Bluff, and 

promised to respond by the end of May. And, on May 30, 1997, William E. Nordberg, a BNSF Vice 

President, did respond, essentially refusing to provide any of the equipment promised in their 

response to die RFP. (See Exhibit 2.) After alleging that there had been some "misunderstanding" 

ofthe BNSF's equipment commitments, he contended-incorrecdy-that their "existinj fleet did not 

contain any surplus double-door equipment." Contrary to other assertions in his letter, the BNSF 

never stated-until Mr. Nordberg's letter-that it could not supply the double-door cars. Nor had 

BNSF .stated, until the May 30 letter, that the economics of the contract would not justify leasing or 

buying this equipment. Regardless, at this point the BNSF took the position that if IP would reopen 

the bid, they would make "a new proposal, using economics that would justify the investment in or 

reallocation of double-door equipment." 

This raises several obvious points. First, IP never dictated what the transportation price 

should be when it issued the RFP; instead, we merely specified the traffic that was available, the 

equipment that was desired, and the service parameters that were required. The pricing of its bid was 

up to BNSF, and the BNSF was supposedly intending to compete with the UP/SP for this business. 

Second, it is now apparent that the BNSF has concluded that it cannot compete economically wilii 

the UP/SP for service at this mill, and therefore was asking us to agree to pay a premium for BNSF 

service. 

In any event, although BNSF was awarded the opportunity to handle 1,200 cars from the Pine 

Bluff facility, and should have handled at least 650 carioads during this time frame, it in fact was 

only able to handle 57 cars-less than 10% of the total it was awarded. As a consequence of BNSF's 
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' - i l i . ,0 supply fte necessa. c.„, ,P was compelled ,„ .ender ftese shipmems i„s,ead ,o fte 

WVSP al a subs,an,ial freigh, cos, and service penalty. 

AS . ouilined ,n grea, de,ail in fte Mareh 29. I„6 S.a.emen,, fte senice provided by ,he 

prov,s,o„„f,„ad.,ua.esupp,yofclea„a„daccep.bleboxcars,o„eof.hemos,imporian,.rv,ce 

deliverab,es,ha,arai,roadc.p„.depe„ains,„o„-„me„ansi,.Byandlarge,IPandi.cus.me. 

^ercla,ively,„di.feren„ohowlong„^esforar.lroad,omoveac3.ftecri,ic.issueiswhefter 

S..em=„,,severalgmphssho...ngfteon-ft„e,.„s„,rformancea,.hePineBluffmill forfteSP 
and UP respecvely in I„6, and for .he ,.,P only for fte fi.. si. „.,d,s of l , , , Oespi.e ou,. 

«.ues,,wehaverecei..ednou.si,perfor™.ces.a,s.,cs.„m.heBNSFa„dhave™„..ive..a„, 

SP.,».smceOecemberof...lnanyeven.,,hesefiguresca„bec„mpared,ofte„erf.ma.ce 

s«csre„ec,edinmyMarch2,S.,emen,a,l6...™eresu„shave„o,beenve.enc„„mging. 

compe,i,ive .raffic .ha. wasava,lab,eou.ofi.sCamde„mi,l,andas.d fta. .hecarrie.. bids be 
returned to us by June 23 1907 TK.O 

23, ,997. Tb,s amou„,s ,o 2.400 cars a«,ually of kraft paper, moving 

generally ,hroughou, ,he Uni,ed S-a,es. 

A...a...me.OaveKiehn,whowasfteAccoun,Manager-Fores,Produc,sassigned,oftisp.,ec, 

^ . — . a d v i s e d . . h e wass.i„wor.„gonftebid.U.einftea«emoo„on.u„e23Cftedue 

da.el,.agai„ca„ed Mr Kiehn,„ as. Where ,heBNSFb. was. He advised me ,ha, he was s.i,l 
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waiting for additional information, but that the complete bid package would be prepared by Friday, 

June 27. Because of our concems about this matter, I made additional calls to BNSf officials, 

including Mr. Nordberg, attempting to ensure that the BNSF would be able to produce a bid. 

Unfortunately, BNSF did not deliver anything on June 27. Accordingly, on Monday, July 1,1 called 

Mr. Kiehn but was advised he was on vacation. After enlisting the assistance of Mr. Nordberg, Mr. 

Kiehn eventually lefi me a voice message advising that BNSF was still unsure about its operating 

plan and that he was still waiting for concurrences from various connecting carriers. 

On Monday, July 7,1 recei\ed a partial rate offer fi-om BNSF, but was advised by Mr. Kiehn 

to expect the complete package by Friday, July 11. When we received nothing further on July 11, 

I again called Mr. Kiehn, this time on Monday, July 14. He then advised me that he was still 

working on an operating plan and, again, waiting for concurrences. On this occasion, he promised 

that he would have the complete bid package prepared by Wednesday, July 16. 

Unfortunately, July 16 came and went, again without any bid from the BNSF for the Camden 

business. On July 17, I contacted Mr. Kiehn early in the moming and advised him that any rate 

offers he wanted to be considered in the bid had to be in our office by noon. I also told him that the 

operating detail and transit standards had to be in our office by the end of the day. Regrettably, we 

received no response of any kind from the BNSF in response to that inquiry. 

As a result, we had no choice except to award the entirety of the Camden business to UP. 

On July 28, we finally received a response from BNSF containing a rate offer and providing transit 

standards for a number of the routings that had been included in the RFP. However, that offer was 

still missing an operating plan conceming how the business was to be switched at the Camden Mill 

and contained no car supply assurances whatsoever. In any event, the information that was supplied. 
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a month and a half later than the required bid date, came in after the business had already been 

awarded to the UP/SP. 

Accordingly, BNSF has handled no cars into or out of our Camden facility, vvith the UP/SP 

now handling 100% of all traffic at that location. 

I have atlached, as Exhibit 4, the "on-time transit performance" statistics foi 1996 and the 

first six months of 1997 pertaining to railroad operations out of the Camden Mill. As was the case 

with Pine Bluff, we received no SP performance data for 1997. And, since the BNSF elected not to 

compete for this business at all, there is no perfomiance data for that carrn;r. 

IV. Conclusion 

From the foregoing, it is difficult to conclude that the BNSF has been able to provide 

effective competition to the UP/SP at least with respect to the rail service needs of IP at Pine Bluff 

and Camden, Arkansas. 
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VgR|F)gAT|QN 

I, Charles E. McHugh, do verify that the foregoing is true and correct to the best 

of my knowledge, information and belief 

Charles E. McHu 

STATE OF TENNESSEE ) 
)ss: 

COUNTY OF SHELBY ) 

Subscribed and sworn to before me by Charles E. McHugh this day of 

July, 1997. 

Notary Public 

My commission expires: 
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V I S E B L L F F , AB 

50' High Cube 100 ton 

B. Controlled Equipment Series 

BN^F Series p«»cription 

.^ATSF 45685-46199 

BN 286000-286306 

BN 287000-287299 

BN 375880-375999 

BN 376000^76199 

BN 376400-376649 

BN 376750-376959 

52' High Cube 100 ton 

52' High Cube 100 ton 

RNSF Series 

ATSF 151900-152499 

ATSF 151700-151899 

ATSF 501400-501801 

ATSF 504001-504098 

BN 375619-375799 

BN 376202-376749 

BN^F Series 

BN 218600-218949 

BN 219000-219084 

BN 219250-219299 

BN 236401-236696 

BN 244300-244963 

BN 319070-330977 

BN 375800-375849 

Descriptioo 

50" 100 ton 

pescriotion 

50* High Cube 70 ton 

50' 70 ton 

Car Type Number of Cars 

A406 464 

A405 303 

A406 298 

A406 120 

A406 163 

A406 226 

A406 200 

Total 1774 

Car Type Number of Cars 

A406 565 

A436 147 

A435 386 

A436 38 

A405 180 

A402 180 

Total 1496 

Car Type Number of Cars 

A406 117 

A402 53 

A406 39 

A406 . 115 

A405 592 

A405 246 

A405 32 

Total 1194 

^^r^nri Total MM, 

f- Poi4L- T)n^ 1!>77C^ -3 
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INT'L Pf'PEP V . y . CPS. 

Wiliiun E>Iofdb«5, VP 

Port Worw, TX Ttw-ooeo 
S17J516U0 

May 30.1997 

Mr. Charlie E. McHugh 
Manager U.S. Distribution Operations 
International Paper 
Intemationai Place II 
6400 Poplar Avenue 
Memphis, TN 38197 

r>ar Charlie. 

TTiis letter is In accordance with our commitment to respond to you. formal^ on BNSr^ 
plans to provide equipment and service to your mills in Arkansas WefofiTh-r- . 1 
be^derstandlngofwhatequipn^ent'^ 

Ir"ir\^i^*<fc '"r^'^S ""'̂ ^ "P^^infl P*ne Bluff bkJ fbr 
traffic. BNSF exprcissed our desire to partk:ipate in this business We stated ^ t w « 
WOUW be able to s .pply 70 ton. single door paper grade cars O J B ^ I ^ ^ ^ L 
not contain any surpliis double do*; aquipm'enra>n12^?em^^^^ 
package was resubmitted (our initial bid ̂ s reĵ rted ac^noHiiJ^Jtrt^^ 
was based on an equipment base of 75%-80%'^eign 70 toVTgte d^^^hi^n«d^ 
boxcars, wrth the remainder to be supplied from BNSPs pacer 3 A ^ ' r ^ ^ n ^ l 
stated BNSF could not supply double door cars, the busln'wTal^r^eS^S*'^^ 
approximately 60% double door and 40% single door eaulonent inim. nh^h!̂ ^ 
months Of this year very little traffic (50 cars) S « Z 2 S ^ r p ' o J S ^ ^ ^ ^ ^ ^ ^ 
destinations and wo have been unable to meet your require n e n t X ^ . i h S ? ? J , 
equipment. We remain willing and able to supply sing^ror :S p^ent t̂ ^̂ ^̂ ^ 
busmess as needed, however, we cannot economfcaHy justify teasina ̂  b îidinn n«u. 
double door equipment for this business. ^ ^ "^"^ 

If IP would like to reopen the bW for the Pine Bluff traffic. BNSF would be willina to 
submit a new proposal, using economics which would justify the investment in or 
reallocaticn of double door equipmeni. >nvesimftni in or 

Although our lack of supply of double door vs will keep us from handlitiq laroe 
vo umes o traff« from the Pine Bluff mill, we do have a suffteiem quantfty o?^ng^ door 
cars suitable for the Camden mill for which we have just receivedfhe 1997 1998 



JJL-2E-1997 1Q?59 INT'L PfiPER DIS-̂ . GPS. 9ei 767 6675 P.68/18 

package. Based on a qutok look over this package, ws sstimats BNSF wouid be able 
to handle approximatsty 58% of this traffic. Q h ^ this shars. and a percentage of the 
single door traffic out ai Pine BlufT. IP wouM be able to maintain or iniprove the same 
uonipetitive rail share numbers as were experienced pre-UP/SP merger. 

BNSF wants to partk:ipats in your business. We are working very hard to make the 
servk^ in the Houston to Memphis lane high quality. As you know, we have added a 
Superintendent position in Pine Bluff for the sole purpose of overseeing all trefTIc 
handled in thie conidor and now have two merchandise trains daily, each direction 
operating through Pine Bluff between Texas and the Memphis gateway. 

By working together, i beiieve we will be able to make this a k>ng term successful 
arrangement. We wouid appreciate your response to this letter, which will enable us to 
go fon̂ ard with a clear understanding of your business needs and requirements of 
BNSF.. 

Respectfully, 

Wiliam E. Nordberg 

cc: MattR£>sa 
Peter f^ershauser 
Teresa Perkins 
ISavId Kiehn 
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Southern Pacific Transportation 
On-Time Transit Performance - Pine Bluff 

1996 

I 
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Jan-211 Mar-205 May-248 Jul-241 Sep-N/R Nov-218 
Feb-210 Apr-231 Jun-260 Aug-N/R Oct-248 Dec 

Months - # Of Cars 
-185 
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Union Pacific Railroad 
On-Time Transit Performance - Pine Bluff 

1996 

Jan-226 Mar-122 May-176 Jul-168 Sep-179 Nov-184 
Feb-176 Apr-156 Jun-249 Aug-192 Oct-176 Dec 

Months - # Of Cars 
-304 
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Union Pacific Railroad 
On-Time Transit Performance - Pine Bluff 

January - June 1997 

Jan-337 Feb-362 Mar-312 Apr-327 May-353 Jun-347 
IMonths - # Of Cars 
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Union Pacific Railroad 
On-Time Transit Performance - Camden 

1996 

Jan-22 Mar-23 May-17 Jul-43 Sep-40 Nov-22 
Feb-16 Apr-7 Jun-28 Aug-10 Oct-44 Dec-21 

Months • # of Cars 
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Southern Pacific Raiiroaa 
On-Time Transit Performance - Camden 

1996 

40 
Jan 179 Mar-126 May-201 Jul-163 Sep-209 Nov-N/A 

Feb-1^7 Apr-120 Jun-222 Aug-205 Oct-249 Dec-121 
Months - # of Cars 



Union Pacific Railroad 
On-Time Transit Performance - Camden 

January - June 1997 
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CERTIFICATE OF SKRVirK 

I certify that on this 1st day of August, 1997 1 caused a copy of the foregoing Comments of The 

Intemationai Paper Company to be served by first-class mail, postage prepaid, on all parties 

of record in this proceeding. 

Edward D. Greenb 
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Knightsbridge Dnve 
1^am;lton, Ohio 45020 
513 868-4974, Fax: 513 868-5778 

Richard E Kerth 
Transportation/Distnbutior;Mapagor—Coninerce, Regulatory Affair;, 
aod Organizational l.mprovement 
Corporale Transportation/DistriDutioi i 

4 J B5-

Champion 
Ctijihpion iniernalional Corporation 

July 31, 1997 

Via Federal Express - Overnight Delivery Servic9 

Honorable Vernon A. Williams 
Secretary 
Surface Transportation Board 
1925 K Street N.W. 
Washington, D.C. 20423 0001 

re: Finance Docket No. 32760 (Sub. No. 21), Union 
Pacific Corporation, et. al -- Control & Merger-
Southern Pacific Rail Corporation, et. al (Qversightl 

Dear Mr. Ser.etary: 

Enclosed for filing in the above referenced proceeding are the original and twenty-
five copies of the Comments of Champion International Corporation. 

Sincerely, 

: 1 

' Richard E. Kerth 
AUG 0 / 

cc: All parties of Record 
Public Record 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 32760 (Sub. No. 21) 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-CONTROL AND MERGER-
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

COMMENTS OF CHAMPION INTERNATIONAL CURPORATION 

"e-i i y-

\\ 

JSiioe o; ti.a Secrt'^ y 

AUG 0 / h'^i 

i 3 i I .̂ i,0''u J j 

Richard E. Kerth 
Transportation Manager -
Commerce & Regulatory Affairs 
CHAMPION INTERNATIONAL CORP. 
101 Knightsbridge Drive 
Hamilton, OH 45020 
(513) 868-4974 

July 3 1 , 1997 



BEFORE THE 

SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET No. 32760 (Sub. No. 21) \ 

Union Pacific Corp. et al - Control and Merger ~ 

Southern Pacific Rail Corporation, et. ai 

COMMIENTS OF CHAMPION INTERNATIONAL CORPORATION 

Pursuant to the provisions of Decision No. 1, served May 7, 1997 and published 

that day in the Federal Register at 62 FR 25014, Champion International Corporation 

(hereinafter referred to as "Champion") hereby comments on the competitive effects of the 

merger and the implementation of conditions imposed to address competitive harms. 

Champion did not anticipate, prior to the May 27, 1997 filing notification deadline, the 

need to participate or offer further comments' in these oversight proceedings. On July 

17, 1997, however. Champion was compelled to file a Motion for Leave to Participate in 

these Oversight Proceedings because rail service in East Texas had deteriorated to 

unacceptable levels and on-going efforts to resolve those problems were not effective. 

Between early June and our July 17th filing. Champion facilities in East Texas, (viz. at 

Sheldon, Texas our newsprint manufacturing operations; at Camde.n, Texas and Corrigan, 

Texas plywood and lumber manufacturing operations), were consistently experiencing an 

inadequate supply of empty railroad equipment lo ship our products to customers. In 

addition, local operating problems and traffic congestion between New Orleans and 

Houston and between Houston and Pine Bluff (Arkansas) have interrupted the flow of 

inbound raw materials and chemicals to our facilities and outbound finished product to 

customer (in available cars). Champion experienced a potential production interruption 

Champion International Corporation is a party of record in Finance Docket No. 32760. See 
Decision No. 44, Finance Docket No. 32760, Service Date: August 12, 1996 at page 76 and page 
193. 



when raw materials were not delivered for five (5) days to our newsprint manufacturing 

facility in Sheldon (Houston), Texas. 

In comments filed December 19, "995, Champion indicated that SP's service had a 

history of inadequacy but allowed that the merger may result in improved service. We also 

expressed concern that the merger may cause certain problems, particularly service on the 

Houston - Fair Oaks line may deteriorate further if applicants used that line for southbound 

traffic and if BNSF puts its own overhead trains on that line. Cfiampion requested the 

Board to condition the merger by granting BNSF access to all Class III railroads and their 

customers who are dependent on the Houston-Fair Oaks Line to counter-balance the 

service problems from adced traffic. The Board denied the conditions sought by Champion 

indicating that customers on the Houston to Fair Oaks line were rail-served exclusively by 

SP pre-merger and would be rqil-served exclusively by UP/SP post-merger and ruled that 

there was no reason to believe the new post-merger traffic flows would cause service 

problems.^ 

Acute, on-going service problems have effected Champion operations located on the 

Houston to Fair Oaks Line. Champion has experienced continuing boxcar shortages since 

June 1st forcing us to utilize three (3) trucks for every order moved from rail to truck. 

Compounding the shortage, we rejected nineteen (19) cars between June 1, 1997 and Ju'y 

18, 1997 because: (a) 9 cars were loaded with cargo but delivered to us as empties; (b) 7 

cars were the wrong size and could not accommodate our shipment size; (c) 2 cars were 

bad ordered for door problems; and (d) 1 car was dirty (smelled so bad that we could not 

clean it). Our normal car order for the seven week period cited is 175 cars; during this 

period Champion received 138 cars or 78% of our order. 

The UPSP has changed their operation for supplying cars to shippers on this line. 

UPSP no longer blocks ca-s for setout in Houston and provides no local train. Cars for 

Moscow, Texas (setout 45210 which serves Champion at Camden, TX) are taken through 

Moscow, Texas to Lufkin, Texas. At Lufkin, the cars are blocked and brought back to 

Moscow, thus adding two days to delivery time. On several occasions, the cars designated 

for Camden, Texas (setout 45210) were delivered to setout 45240 (Corrigan, TX) or setout 

See Decision No. 44, Finance Docket No. 32760, page 193 



45200 (Leggett, TX). It then takes an additional day or two to have the UPSP move the 

cars to the correct setout 

Loaded cars are not being moved by UPSP in a timely manner. Shipments made by 

Champion's Camden, TX facility were switched from the mill tc Moscow, TX by the 

Moscow, Camden & San Augustine RR ("MC&SA") on July 11 where the shipments were 

delivered to the UPSP. The UPSP did not pick up these cars until July 1 6 - 5 days after 

delivery. Our customers were inconvenienced by this action because their loads arrived 5 

days later than necessary. 

Champion's newsprint manufacturing facility located in Sheldon, (Houston) Texas 

has experienced similar problems. Champion has filled all available plant warehouse space 

with orders because the UPSP could not furnish empty cars. At the same time, loaded cars 

sat for days waiti.ng for the UPSP to move the cars towaru our customers. Information 

flowing from the local UPSP representatives has been non-existent or incorrect. UPSP's 

representatives in Omaha attempted to correct these deficiencies but their efforts could be 

categorized as a "Band-Aid approach to a severed artery." 

On July 16, 1997, we faced a likely production disruption as the UPSP could not 

deliver raw materials, chemicals, and sufficient empty cars to the facility. Champion's 

Director of Transportation, Gerald M. Loomis, placed a personal phone call to Jerry Davis, 

President and Chief Operating Officer of the UPSP for his personal intervention. Mr. Davis 

took swift action and averteo « shutdown. 

On Saturday, July 19, 1997, Champion and officials of the UPSP met at the 

Sheldon, Texas facility to establish final resolutions to these problems. Since that date, 

accurate and timely information is provided to Champion regarding UPSP's ability to provide 

adequate equipment for loading. The Sheldon facility has been set up to receive six (6) day 

service without interruption. Empties from the Pine Bluff line are now being handled 

through Dayton instead of Houston and availability has improved significantly. 

Despite these improvements and well intended efforts, oiitbound loads are still 

experiencing sig.iificant delays of 3 to 5 days between our Sheldon mill and the Englewood 

yard. Congestion in Englewood stills accounts for additional time lost. We are hopeful that 

UPSP will continue to focus on these service deficiencies. 

Further, Champion remains concerned that a reoccurrence of these problems wili 

occur as BNSF increases the number of scheduled BNSF trains operated weekly over UPSP 



lines, particularly, the line between New Orleans (UPSP line from lowa Junction) and 

Houston; between Houstort and Pine Bluff; between Houston and Brownsville (on the 

Mexican border); and between Houston and Eagle Pass (on the Mexican border). In its 

fourth Quarterly Progress Report^, the Burlington Northern Santa Fe Railway Company 

("BNSF") indicates they have acquired a significant contract from Exxon for traffic from the 

Gulf Coast (plants in Baytown and Mount Belvieu, Texas) on the UPSP's Baytown Branch. 

That business, expected to begin moving in August, is projected at 4,000 carloads which 

mav increase train congestion and service problems in Houston if operations and services 

are not coordinated properly. BNSF has committed to various capital projects including an 

operating track at Dayton, TX and construction of a 8,500 foot siding at lowa Junction, 

LA. which, in due time, may allow more efficient handling of additional BNSF freight traffic. 

We are concerned that additional BNSF traffic will begin moving before completion of these 

projects. As BNSF continues to increase market share and marketing efforts to attract new 

customers to locate in this region, the infrastructure must support the timely and efficient 

movement of rail traffic. 

Champion anticipated minor service disruption as UP and SP operations in Houston 

were combined and as BNSF began operating trains on the UPSP lines. We did not 

anticipate that these disruptions would escalate to the degree described herein. UPSP has 

workeo earnestly at resolving our immediate problems and to restore service to meet our 

expectations since mid July. We continue to hold them to the commitments made in our 

joint July 19 meeting and action plan. 

Champion does not seek any supplemental order(s), modification of any decision, or 

the imposition of additional remedial conditions. We do, however, urge the Board to 

continue oversight for the full five (5) year period. 

Respectfully submitted, 
CHAMPION INTERNATIONAL CORPORATION 

^IUT^ :^'P^CP:P^ 
Richard E. Kerth 

^ Finance Docket No. 32760, The Burlington Northern and Santa Fe Railway Company's Quarterly 
Progress Report, BNSF-PR-4, page 5 and Verified Statement of Witness, P. J. Rickershauser 



CERTIFICATE OF SERVICE 

I hereby certify that I have this 31st day of July, 1997, served a copy of 

the foregoing comments upon counsel of record for the Applicants by first class mail, and 

all other parties of record, by first class mail, postage prepaid, in accordance with the 

Board's Rules of Practice. 

e p 4 J ^ ^ -
chard E. Kerth 
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copy to: 

Arvid E. Roach II 
J . Michael Hammer 
Michael L. Rosenthal 
Covington and Burling 
1201 Pennsylvania Avenue, N.W. 
P. 0 . Box 7566 
Washington, D.C. 20044 

Carl W. Von Bernuth 
Richard J . Ressler 
Union Pacific Corporation 
Martin Tower 
Eighth and Eaton Avenues 
Bethlehem, PA 18018 

James V. Dolan 
Paul A. Coniey, Jr. 
Louise A. Rinn 
Law Department 
Union Pacific Southern Pacific Railroad 
1416 Dodge Street 
Omaha, NE 68179 

Erika Z. Jones 
Adrian L. Steel, Jr. 
Roy T. Englert, Jr. 
Kathryn A. Kusske 
Attorneys for Burlington Northern SantaFe 
Mayer, Brown & Platt 
2000 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 

Jeffrey R. Moreland 
Richard E. Weicher 
Janice G. Barber 
Micheal E. Roper 
Sidney L. Strickland, Jr. 
Burlington Northern Santa Fe Corporation 
3800 Continental Plaza 
777 Main Street 
Ft. Worth, TX 76102-5384 


