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Ihe Slate of I l.ili luiehv prov iiles the follouiiig coniments in resp<in'.e to ihe 

••/ mon i \ u i/ic s I iph .Inniuil Ovcrsighi RcporC l ikd bv I iiioii Pacific I oiptualion. 

I iiiiMi Pacitic Railroad Companv c l P"». and Soiitliern Pacific Rail Corporalion ("SP") 

(eolleclivelv l P SP"I. I P SP->S4. daled Julv J. 2(1(11 (the R/port '). I he Slate ol I tali 

lile^ these commenis pursiiaiil lo the procedural sehedule lor the tiflh vear of oversight of 

(lie I V SP meiger esl.ihlislied hv the Surface 1 ransportatit)n Board (" S I B * or "Boaid" ) in 

ils December 15. 20<H) decision I nmn I'm ( orp cf ul ( oiiirnl mul Merger 

Soiiihcin I'uc Htlll ( orp cl al finance Docket. No, 327()0 (Sub-No. 21). Decision No, 

l6(SIBserved Dec. 15. 199f>) ("(ieneral Ovrsighl Dec No I6")al 14 

I he Slate ol I tali i> verv ;ippreciative of the contribution the I nion Pacilic 

Railroad has made to our ecoiii>mic development md stand:ird of living over the last I 32 



vears. and we look forward to many more vears of a mutuallv beneficial relatit>iiship. I he 

Slate of Utah has a continuing interest, however, in the impact lrom liie I P SP merger on 

Ihe state. During the merger proceeding, the Stale of Utah, through its Governor, 

(iovernor I.eav ill . requested that tiie Board in>pose certain conditions on the apprt.val of 

the I P SP merger. The conditions requested bv I lah included: ( I ) .cing I lie 

Buriington Northem Santa I e Railwav C BNSI • ) trackage rights tee: (2) requiring an 

annual audit, paid for bv 1 P SP. . i f I lah rail rates: and (3) and establishing an oversight 

ol at least I 5 veai^. .SVi- / mon I'ac I «rp cl al ( onlrot and Merger Smillicni I'uc 

Rail ( orp cl al I inance Docket No. ^0760. Decision No. 44 (SI B served \i:g. 12. 

!'}';()) (••Decision No. 44 ) at X4. 

Ill Ihe S I B's decision approv ing the I P SP meiger. the S I B ileiiieil the 

conditions requested bv the Slate i>l I l.ili pnmarilv on the basis thai the S I B believed the 

requests were not conipetitivelv warranted. I)eeision No. 44 .il l'>S. 1 he S I B s decision 

also stated lhal ihe oversight request "envisions an oversight regime lasting far longer 

tlKin ue hope wtll Iv necessarv." Id I Uth agrees thai il would Iv heller l..t the Stale of 

I (.ih ll IU: lurther oversighl was necessarv. IU)wevei. the Suite id Utah believes lhal the 

oversight oflhe I P SP merger should not be terminated al the eiui ol tins live vear 

peruid. I he Stale of 1 lah requests that the oversight be continued. In support olTlie 

Stale of I 'lah's requesl for llie I P SP merger ov ersighl to continue. I lah submits a Idler 

Iront I lah Oovenior Michael O. Leavitt. attached as I xhibit 1. and separate letters lrom 

Utah's United States Senators. Senator Orrin ( i . I latch and Senator Rolvrt Beiiiiell. 

In the Board s (ieneral < )versight Dec No. I(>. Ihe S I B staled ihat parties with 

competitive concerns should "present concrete evidence" ofthe ompelilive harm. See 



(Ieneral Oversighl Dec. No. 16 at 10. I his is exactly what the Stale of Utah is Irving to 

ctimpiete. .Accordinglv. the Stale of I tab requests lhal the Board extend the oversighl for 

ano'her vear and then reevaluate whether the oversight should bo continued lor aiioiiier 

vear. I his process will not create a huge burden on I P and does not prejudice I \> s 

service or operations. Instead, this prtvess will give parties, such as the State oi l tab. 

lime to achieve rcsolutii>n of outstanding issues regarding the merger. 

During the ciintinued oversight, the S I B slioiiid continue to monitor the 

coinpetilive impacts i>f the merger on the ( eniral ( omdor' and I tab in particular. I he 

UP/SP's Western service crisis in 1907 and l'»9X. while over now. made a huge portion 

of lime ol Ihe five vear oversight unavailable lor I P U. locus on anvthing but service 

issuev \s a result, parties such as ihe Slate of I lah. are still negoliati:ig an agreemeni 

Willi liie I Poll wavs in which lo iiioiuloi and IK anv competitive probl.MS resulting 

troi 1 Ihe merger. I or example. I P and the Slate . . f I lah are slill neg..tiatiiig the 

iiiipleii.enlalion ol ihe I lah rail rales audit thai ihe Slate of t tab requested during the 

merger. .S.r I \!'ibil I . .illacliment \ (I elter between (l.iv eriior Micliaci < ) leavillaiid 

Richard Davidson. ( I. uiiiian . . I the I iiion Pacific Railroad). I liiis. the ..veisighl sh..iild 

be cnliiiued I . , review It.e results . . I the I tab rale aii.lil an.i to impose anv relief as 

iiienled bv liie audil. 

in addition. I tab believes that there has not been • -ifricient oversight olTlie I P SP 

merger lo lullv assess the abililv oflhe BNST U. be an eflective co.„petil.,.r lo I P in the 

( enlral ( .irridor I he State of Utah continues to be concemed that the BNSI irackage 

' The ( enlral Corridor means lhc rail line between Denver, ( olorado and Northem 
( alitoniia. 
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or 

c»i 

ngnis fee has not suffieivi.llv ivrmitted BNSI t.i be an effective competitor in the Central 

C.Trid.>i and l.n shipinen. - .1! Kill c a l . I lal. believes th.u ihe competitive conditions 

imp., .ed bv the S 1 B in -lie I V SP ii eiger should mandate Ihat c.impetiti.m in the < enir.il 

C. rrid..r and 1 l.ih be vigorous and robust. 1 iicie has not Ween sufficient evidence lo 

maintain that diere is such compeiaioM Ivtween I P SP and BNSI in -he Centud ( onidor 

r I tab. I he I tall laie audit wi;i be v->iie ii;etlioJ to del.-imine the existing level . ' I 

mpeii!i..n heiveen I P Si' .iiid BNST. As a result, tli." *s I B should cntinue the 

oversight to evalaaie thcsC eoi eerns. 

C() \ ( I I SION 

Ihe Stale o, I ui'.i r> sid! anxi.i:- l'.. ^^o.l- v.'if. I P. P.NSI iiiui tll." SI B 'o res.ilve 

ih.- eon.pcl.ir.e iss..e. iv •.i^nrt irom .̂'-.u: I I ' SP n-.eiger. I l ib r.-pecHullv letjue.sts that 

!h, S I p. eoniuuie liie ..\eisi, 'iit ' .f t i l . ' I !'M'ir.eii,'. i i . . taeililale ami r.r..l.-ei I lab's 

aiieii'sts Ml die .-.HHIH' Kive cliruite ivsiilling lrom li:e 1 1' SP mereer 



Respectfully submitted. 

FOR T i a ^ W J E OF UTAH 

RAY HIV 
y^ssistajjf^Altoniey General 

236 Stale Capitol 
Salt Lake Citv, U l 841 14 



I ^ I C H A E L O L E A V I T T 

O O V E R N O R 

STATE OF U T A H 
O F F I C E O F T H E G O V F R N O R 

S A L T L A K E : I T Y 

6 4 1 1 4 O ' j O 1 

L M I I H I T I 

O L E N E S W A L K E R 

L I C U T t N A N T GOVERNOR 

August 15. 2001 

The Honorable Linda J. Morgan. Chaiiman 
Surface fransportation Board 
192.'̂  K Street. NW 
Wa.shinglon. DC 20423-0001 

Re: f inance Docket \o. .U7(iO (.Siih-\o. 21), Union Pticijic Corp.. et td. -
( tmlrol and Merfier .Southern Pacific RaU ( orp., el al. - Oversight 

Dear Chairman Morgan: 

I he State .)l I tab is ver> appreciative ofthe contnbution the I 'nion Pacific Railroad 
("I !P") has made to our economic development and standard of living over the last 132 years, 
an.i we look forward I . , many more years of a muUially beneficial relationship. I am writmg lo 
you at this lime. Iiowever. lo express my continued inleiesi in the impact on the Stale ol I Uah 
resulting from the merger of I :P and the Souiheni Pacific Railroad ("SP"). collectively 
("I IP/SP"). As you will recall, prior to the Surface I ransportation Board's ("S I B") approval < I 
lhc I P SP merger I requested that the S I B impose certain conditions on the merger These 
cndilions iiiclude.l: (I ) re.iiieing The Burlington Nortliern Sama I e Railwav ("BNSI") Irackage 
rights lee: (2) requiring an ; niiual audil. paid lor bv 1 iVSP. of I Uah rail rates; and (3) .md 
establishing an oversight of al least l.'̂ ^ years 

In Ihe S TB's decision approving Ihe I 'P/SP merger, the S I B denied these requested 
coiidnions pnmarilv on Ihe basis that the S I B believed the requests were not competitively 
warranted The S TB's decision also stated that the oversighl request "envisions an oversight 
regime lasting far longer than we hope will be necessary ." XK'hile I agree that it would be better 
tor the State of Utah if no fiirther oversight was necessarv . I do not believe that the ov ersight ol 
the UP SP merger -'-...uid be lenninaled at the end ol this five year period. On behalf of the State 
of Utah, I reqfcst that the oversighl be continued. 

During the continued oversight, the S I B should continue Ui nnmitor the competitive 
impacts ofthe merger on the \\ est and I Hah in particular. The UP/SP's weslem service crisis in 
1997 and I99K, while over now. made a large portion of time ofthe five year oversight 
uiKP ailable lor I P to focus on anything but service issues. As a result, parties such a.s the Stale 



of I tail are still negotiating an agreement with the I iP on ways in which to monitor and fix anv 
e.mipetitive problems resulting fr.im the merger. Tor example. UP and the State ol I lah are still 
neg.itiating on the implementation ofthe Utah rail rates audil that thc Slate of Utah requested 
dur ng me merger. .Sec attachment A to this letter. (Letter between Richard Davidson. ( haimian 
of llie I nion Pacific Railroad, and me). J hus the oversight should be continued lo review the 
results ofthe 1 'tab rate audit and to monitor anv relief merited by the audit. 

In addition, there has not been sufficient oversight ofthe UP/SP merger to fully assess the 
ability oflhe BNSF to be an effective competitor to I P in the Central Corridor (the Central 
Con-id-.r means the rail line between Denver and Northem California). I continue It. be 
concerned that the BNSI trackage rights lee has not sufficicntiy pennitted BNSF to be an 
effective ctimpetitor ir. the Centra! Corridor for most commodities, including I Uah coal I 
believe that the competitive conditions imposed by the S I B in the UP'SP merger should mandate 
that competition in the Central ( orridor and I tab should be v igorous and rtibust. I here has not 
been sullicient evidence lo maintain that there is such competition between UP/SP and BNST in 
the Central Corridor or I Uah. I he I Uah rate audil agreemeni will be one method lo determine the 
existing level of competition between I P SP and BNSF. As a result, the SIB should continue 
the oversight to evaluate these concerns. 

Thank vour lor vour atteiilion l.> the concems of the Slate of Utah. Utah is anxious to 
wtirk with UP. BNSI and the S I B to res.dve the cimipetilive issues resulting from the IIP/SP 
merger. I Uah looks forward lo taking an active role in the review ofthe I Uah rates audit and 
further assessing the competitive situati.Mi in the Central Corridor and I tab. The S I B should 
e.>nliiiiie Ihe oversiuht ofthe I 'P/SP merger to facilitate and protect I Uahs interests in Ihe 
eom|vlili\e elimate resulting from the merger. 

Ma iiael (). I eav il l . (i.ivern.)! 
Sl.ue of I Uah 
210 State Capitol 
Salt Lake City. U ! X4114 
S()i-53X-l(IO() 

cc: Vice Chairman William < Ivbuni. Jr. 
( oinmissioner Wayne (>. Burkes 



Al TA( IIMFN I \ 

UNION PACIFIC CORPORATION 

O I C K D A V I D S O N 

June 27, 1996 
' • C S I O C NT A N O 

The Honorable Michael 0. Leavitt 
210 State Capitol 
Salt Lake City, Utah 84114 

Dear Governor Leavitt: 

To allay your concerns that Utah shippers will be disacjvantaged compared 
to similarly situated shippers in other states with respect to future rail rates as a result of 
our proposed merger with the Southern Pacific, Union Pacific is willing to make the 
following commitment in consideration for your suppon of our merger: 

Union Pacific agrees that for a penod of ten years following c insummation 
of our merger with the Southern Pacific, we will not increase our rail rat'.s to shippers 
terminating or originating traffic in Utah by a percentage greater than increases for 
comparable shippers (comparability being determined by the usual factors, .e., product 
and geographic market, length of haul, volume, cost and length cf contractual commitment) 
located in other staU s in our rail system. 

Compliance wilh this commitment will be verified by an audit conducted at 
the State's request no more than annually by an inaependent auditor mutually agreeable 
to Union Pacific and the State of Utah, the cost ot which will be divided between us. 
Should the auditor find that any rates are in noncomplianca. taking into account the above-
mentioned comparability factors, he shall recommend approonate adjustment in the form 
of restitution in the amount of the overcharge which shall be paid by Union Pacific to any 
affected shippers. 

Obviously, given the highly-sensitive nature of the rate data to be reviewed 
by such an auditor, it is imperative that the data and the results of the aud't be kept strictly 
confidential. 

I tnjst that this will satisfy your concerns and that you and Utah will support 
our merger. 

ruly.yours. 

Uy \ \^J^^^ 

M » « T I M T O W t W . C I C M T H A N O E A T O N A v t N U E S . B t T M L t H t M . P A l a O l f i • 6 I O 8 € l 3 3 9 ' 



OiRIincADiiJJ -^^ 

I hereby certifv that copies ot the foregoing Comments Of The Slate of I tab .m 

Union Pacific's I ifih \nnual( )v ersight Report were served this 17'" dav of August. 2001. 

bv fir:,t class mail, postage prepaid or hand deliverv. tm all parties .>f record before the 

Surface fransportation B.>ard in S I B I iiuince Docket No. 32760 (Sub-No. 21 ). 



STB FD-32760 (SUB 21) 8-17-01 D 20316! 



•WllAJAM L . S L O V B B 
C. MICBAZI. L o r r u B 
OONAXO O. AVBSY 
JOHN U . UK SBUn 
K E L V I N J . DOWD 
BOBBRT D. ROSENBERO 
C H R I S T O P H E R A. MILLS 
FRANK J . PBROOLIZZI 
ANDREW B . KOLBSAR I I I 
P E T E R A. PFOHL 
XIANIEL M. JA-TFE 

S L O V E H 6C Lorrus 
ATTORNEYS AT LAW 

I S M SKVEMTBKNTB 9TRBBT, R. W. 
wASHnoTON, D. c. aoooo ^ ' ^ y ^ l T j ^ 

*̂ '' RrCFIVED 
AL'8 17 2001 

August 17, 200] 

MANAGEMtNT 
SIB 

T E L R P B O N E : 
(aoa) 0 4 r - r i r o 

PAX: 
(HOB) 3 4 7 - 3 « l » 

W R I T E R ' S E - M A I L ' 

d g a ® s l o v e r a n d i o f t u s com 

BY HAND DELIVERY 

Honorable Vernon A. Williams 
Secretary 
Surface Transportation Board 
1925 K S t r e e t , N.W., Room 711 
Washington, DC 20423-0001 

Re: Finance Docket No. 32760, Union P a c i f i c Corporation, 
e t . a l . - - Control and Merger -- Southern P a c i f i c 
Transportation Company et . a l . , and Finance Docket 
No. 32760 (Sub No. 21) - Oversight • zra^tpS" 

Dear Secretary Williams: 

Enclosed f o r f i l i n g m the above-referenced case please 
f i n d an o r i g i n a l and tw e n t y - f i v e (25) cooies of the Comments and 
Objections of Entergy Services, Inc. and tptergy Arkansas, Inc. 
'"Entergy") on the "Amended and Restated BNSF Settlement Agreement' 
ESI-33). 

Please note that Entergy's Comments and Objections are 
being f i l e d yn<j'?f ggfl^, as they contain confidential information 
relating to settlement arrangements between Entergy and Union Pa
c i f i c . Accordingly, also enclosed herewith are twenty-five (25) 
copies of Entergy's Comments and Objections in redacted form, suit
able for public dissemination {ESI-34). 

A d i s k e t t e containing Entergy's f i l . i n g 
and redacted) i n WordPerfect format is enclosed! 

(both c o n f i d e n t i a l 

ENTERED 
Offic# of th* Secretary 

AUG 1 7 2001 

Since 

Donald G. Avery ^ 
An .attorney f o r Entergy SeV-
vices. Inc. and Entergy Arkan
sas, Inc. 

Part ol 
Public Tacoro 



REDACTED-PUBLIC VERSION ESI-34 

BEFORE THE 
SURFACE TRANSPORT?*'ION BOARD 

UNION PACIFIC CORPORATION, 
UNION PACIFIC RAILROAD COMPANY, 
AND MISSOURI PACIFIC RAILROAD 
COMPANY--CONTROL AND MFRGER--
SOUTHERN PACIFIC RAIL 
CORPORATION, SOUTHERN PACIFIC 
TRANSE^ORTATION COMPANY, ST. 
LOUIS SOUTHWESTERN RAILWAY 
COMFANY, SPCSL CORP. AND 
THE DENVER ANU RIO GRANDE 
RAILROAD COMPANY 

Rf'y'i 

Finance Docket No. 3?760 

' nl •'^^• 

y 
ZO^SIJH 

UNION lACil-iC CL)1<P(.-)KAT 1 ON, 
UNION PACIFIC PAl]!^OAD COMPANY, 
mvt MISSOURI I.- W.AILROAD 
COMPANY--CONTHui, r:.l\ MERCKR--
SOUTHERN PACIFIC RAiL 
CORPORATION, SOU'! lll-iHN PA'': 
TRANSPORTATION COMPANY, ' . 
LOUIS SOUTHWESTERN RAI i .-. 
COMPANY, SPCSL CORP. AND (.'• 

203l<»^ 

ENTcHEU 
Oflica of tna Secretary 

AUG I 7 'im 
Part of 

COMMENTS AND OBJECTIONS OF 
ENTERGY SERVICES, INC. AND ENTERGY ARKANSAS, INC. 

REGARDING A SUBSTANTIVE CHANGE PROPOSED BY UP 
TO THE UP/BNSF SETTLEMENT AGREEMENT 

CO i i y t tiC i I n i l ' i' 

\ nq 1 

"Ul "i-;N;'i- •',< •! I 1 omont 
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which the Burlington Northern and Santa Fe Hcail«dy Company 

(".BN.SF") provides a competitive a l t e r n a t i v e to UP as required by 

the Board's decision approving the UP-SP merger. 

SUMMARY 

A- • 1 ained mc • . bo low, !•:;•€ .y'; ; • - i r 

. : • •• ion i s to a • ;• : 'posed by UP i n § 6 f f ) (to b- • • .-

: ' : : § 6(d)) of the Agreement, which as [:•. ̂  .-, . ; • o . i , , .. 

BNSF to move free'-.- \ ••tween i t s own l i r v • - .• . :•• '• ' • -. - .iqe 

.. . / . UL ' . : -.: - : .' - ' .. ,' nnl .-''.-, 

CMll • - - ' • , iLt on i t ; -

• l l ' • ' ! i ; r • i ; ; i n--| » h< • • ' o i r •• i : 

- - i 1-::, '• • - • • i- • , , ' : 

I t i-.r, . , i •/,". . i , p. I u f | , /•. • ; • , . 

I I .111 « • - ' 1 • 11 

. I : I K i l l • t ( . , It I I •• ( h. if ' i f - ; 

• - !• 1 t • i- ••-'•..••• ' • • • ' • • •- . < '. ] I-

: , .-, • • • , i M " : 

• • • - -y - • . • - . :, n I • -: i ' , ! MOM -

i - ,L. i ' : • • I o - , - 1 : : : ' • • ; . ' . : : \ . [ " i j i ; i f w - iM 

'i •• : ' • ' • • • • - ! • • • - : 'iJ I I \. \ \\(:: com[" ' • : ' 

Ml 111 1 . ] ' : - - , - ' '• :•.:-.-. I - • ' 

t ' l . . i iq, in so far as p o s s i b l e , t h- . • • : 

th-jt SP : • -i for Entergy pt : ••• t 'ho mofjor . UP' 
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wuuld thus c o n f l i c t with the Board's goal .^f making post-merger 

BNJSF-UF oompet i t i o n under tne BNSF Scttlerrient Agreement as 

1 i • • '" UP-SP competition would have been, had the merger 

not taken place. Moreover, by needless. • •• : f e r i n g w i t h 

e: : . . .• . .'iSF service to White B l u f f , UP's change would also 

uni-lermlne the commitmen'. .• :; i ie d i r e c t l y r.o Ent'-rT/ just last 

'/• 1! , in the context " - • - • • l i n g court l i t i -i y '• • : • • 

For both of th' ns, t • ; shoul • • 

BACKGROUND 

BNSF Trackage Rights. Houston-S' '.at ow, 

. I o t 

1 I , 1-M I . . - . : . - - I - 1 ' - -k ' - I U o . '. ' • 

A ) , ' I t .- - '. ' . . • • , I r , I 1 

! O 1 i I ! t ; - ' ; • h 

l!l I t i . I , . • • I I I . - ! I 

' ' - I ' I • - i i l l ' - t ' l ' ' . 

! t l a d ' i 

I ' i - ' 

t ha t w 

1 ri 

t. o ( . i p p o s i I i 
wn ohanne, 

i I ; 
l . l l 

( i 1 w i t l l i t 

. - r , , , . J ' 

WOU 1 d 

iWTi, ' - , 

'] ' J ; I ' - ' • /1 I , 

.kage i ight 
I 1 i m^s owno-

As a I--., - • • > • : • : • • ..'rgy support 
advocated by BNSF, i i i nc rease BN; ' 
compete w i t h UP aiui Lti ' - tooy unp'rove c o m p e t i t i o i i l o ' ^Ttiippo'ib 
g e n e r a l l y . H'.-^wever, heran.se sii':-h f u r t h e r expans ion would no^ 
d I • •' i y , i ! I . . - • ! - ; • . • < : i - , - , • • • • • : : ' j - :- i - . ' . : ; m u s t : • :• , • 

[•••:- 1 ' ' ' O ) - :.'. t y, ex 1 : . : ' ' 
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UP's and SP's l i n e s r u n n i n g between Houston, Texas and the St. 

t'Ouis area, v i a Pine B l u f f and ... • • .•• Rock, o , , n - i Mem-

:• l'erii,o;.;;'-e. HNSF a l s o r • r . . - . . ^ , i ; : i ;•• ver various 

•• •. : :,-egments i n t i i e same areas, i n c l u d i n g UP's l i n e 

between L i t t l e Rock and Pine B l u f f . BNSF Settlement Agreement. 

6 ( a ) . 

The truckage r i g h t s BNSF r e c e i v e d und' • - • 

'• '• ' " ••' :. se between Houston ,.«:. i . • . 

' i'art overhead riahts, except '': .-.' augment • -. , 

' • ' i L o o , I ' i , ri t STf-! ^ i . • • • • : ' : 'U:: : i'Al. .. . • o o o i i v - ; ; • 

I \ ).•• •' -[ l l ' I I I i (' 

; I • n o t ' 

M ) ( ) ( c ) o l t i i e 

.1 1 I 'W' 

M. - t t l i 

i t 

i l i ' i t. 

Meinpti 

."evern nts a t which t he p a r t i e s agree'! 
t i l i o i " ! had 1 ., oresont were -.dent i f i e d in Apo' • 
Sett leiii''ti I /'\M t eement , ..oi'i OM : P: O-. 

1 oorntio-
> t tie 

'UP r e f o r s m t h i s a.s the "FPild Knob/1-o . t ,,-;o" I imi ' at 
«»! ! I • • : • ! • • • o •} a t about t he s.ii- • i ' 

Moiiiph 1 .s. on • • . iic-s ac t t i d i i y used f o r most • • 
"ment .^ i . OH' o t h e r changes UP now p rnpo -

.; ' • . • • -rences t o those • . 11 . ons f o r t • 
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Section 9 ( 0 , to which the § 6(c) entry./exit r e s t r i c 

t i o n was expressly made subject, provided that nrtw"'t hscanding 

• •-.'-'id nature o ;ii..;o:. wi ; in- yid.^r.uye i - j o v o BNSF was 

i i , : would a'ways have the r i g h t t o enter and e x i t 

•racks where they i n t e r s e c t e d with BNSF's then-c/.isting 

l i n e s . ^ The net e f f e c t , then, of the Memphis-St. Louis r e s t r i c -

t . .;ii on entry and • :•- • •-:s to preclude BNSF from connecting w i t i i 

the l i n e s of other : l i n t s , i ; ; 

1 mes, evei I i t it : - : i . i • i .. -, : i i i p o 1 : i 

r i < p • "' • i '! I -.It : I i ne;>.'' 

^NS!- S o ' t v i c e t o W h i t e B l u f f . A 

1' 1 n g 

'Sec 

' M i . i ! BNSI-' 
IHoyori ;<o ' 
1 i ne;; i i i lo i o. i i i ig o-x i o i. i 
p o i n t s wiior<-^ i t s p r e s e t , 
e x i . s i I ; 1. -ka(ie r i ght 
1 i n o i ' ' f : • M o:.• 
r i g l . • . , -

1 

11:kag'o i u j n t ;;; 
' 's ( i nc-1 ud i ncii 

• • • t W . ' 1 I 

i . i l l t. e d t t . l • r 

I r eement . 

i 1 A 1 

•!!)' - n ! 
! . n i l ' I i l l i l ' ! 

i i ' . I 

ocjnjK;'-O. i t ; ; i 'w i ' 
Pi a;', AP, and 
:• • • MC). 

M 1 ;.s. 
i>nnect 

i . / u Kan.'ja..,. K a l i . i t ; u d at 
. Jackson & S o u t h e r n Ra i 

1 n i t . I . , '; . i : , • 1 ; I i a t t •;. •, • ; c:) r o - i i o n . i i o 
p r e c l u d e d lo: - to rn s e r v i n g new s h i p p e r f a c i l i t i e s on i t s l i 
n o r t h - f M ' - : •. , T«--f w' • hr-s u ;d i n-i ^ he l".road acce.st; B t l f F • t p, 
rec-- : : • • • : • • • -kage r i < p • 
t h e b o a r d l e j e c t e d l i i a L arguine.n ' i n i ' '. - • - i s i o n NCJ. b i , 
November 2 0 , 1996 ( a t s h e e t 1 1 ) . 
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stacion known as the White B l u f f S t a t i o n , which i s located on 

UP's Pine B i u t f - L i t t i e Rock l i n e , j u s t north of Pine B l u i f , 

Arkaii.-.a;:. UP co n t r o l s the only r a i l 1 :: • - : .• • ng 

'•••• • - and . - • ling 1 y UP has : • - • o. • : .-

of coci ..: .te B l u f f . .' 1 984 <uoh : , . iiave been 

covered by r a i l t r a n s p o r t a t i o n contracts. 

Because ;*P had r i • • • -igh nearby Fo • --o 

p r i o r to • : • : ̂ er (and indeed had : • -.• 

ment ' s Po , .. is located betwcM^n ..: 

and 1 lin- Pl i f f ) , thus g i v i no l-'n'orqy a pt'- n . • :• i ou i 1 i 

' ' ' • : / : 1 . 1 o . • 1 n • t i . i !i. :-,P. i ;• • • , I , - i : , ' : , r .ojs . [jr, : •, 

Paoi • . . - C o n t r o l and Meiger - Southern P a c i l ; 

= • u. . i - ; , . . . , o ; • -. "UP/SP. 

1 - . . , M . A']) . 

[ 1 I p . - ! .1 i I • • ' • , • ' - ' I . - i • • ; . . 

Fn« o 1 q y , .11; j 'lit i in. st . • j y '. I • • . I • ' . . 

' • i- ; o •' ' I . I t I < 1 r O I I i , ! i r • • . • WP i : ' • ' • - , 1 ' 1 ; ' ; 1, i 

l i t , . I . . • - , :, : 

these p t o c c e d i n q s an i ' ••• - i o, i nc 1 ii«J n u j , ainoiig o tn , t iiese 
Finance Dockets (Pet ; t ion . .f f-lnterny .Servic-os, In .: j Fnferny 
Arkaii.sa.s, I n c . f o r M o d i f i ;' ' o -. '. . 
A l t e r n a t i v e , fo r Add i f ie . . . r . d i t i * . : . , t,u-,-a u- • : • , •• , 
See alsc'j STI'' P;-; i ,ii ; ' '\'. -. md Set vice Ordi-^t : 
': :Pab-No. 1 ) , R a i i Servio'e i n the Wes' - •- ' n i t e d S t a t e s . 

nt • • i ' - i . . . 
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t i o n proceeded d u r i n g Lne ensuing 2-3/4 years, Entergy a l s o began 

;•. • - . f o r t s t c o b t a i n access to BNSf̂ ' as an a l t e r n a t i v e t o UP f o r 

i t s coal d e l i v e r y reguirements at White B l u f f . Such e f f o r t s , 

i- -• i ; • i.sly by UF 0 • ' • :• i • i; s u c c e s s f u l 

; - .' : : •'.•.• o • ions before -oarca: . t d e c l a r a t o r y 

o- ;• : proceeding t o c o n f i r m Entergy'- r i g h t to cjcces.s RNF;̂ • by 

connecting t o a f orn" • -.,'.••.. piie Arse • j | rathco •.;..in 

i v i i i l d i n q a l ; ..,, '.• ; .. ' ••' B l u f f (UP/SP : - M . 

- r ved } ' ' . . - • , o : ; ' 1 i I t ' '. i : • • -

proccMiMi i tig I . • :, I . i ' i . p i i . : ' .' . : - : :' r.- ' M . . , 

Enterqy Arkansas and Enteiuy Hail - Construction and Opeiation 

Exemption - White Bluff to Pine Bluff. AR, - ' i M.iy ••], 

:• • • : • !"' ' • i i i t ' - ; ' , a I t . : : - - • • P O , -t i 1 . . [ i : ' -;P , XX 

xxxxxxxxx •• XXXXXXXX• iXXXXXXXXXXXXXXXXX xxxx 

XX xxxxxx xxxx X. 

I 11 I o 1 i , I n. -' - • ! ' !•• ' - Iillll I ' nil ' n I , l-',n ' • - ; : = P ! f . 

rr • •! I Agr eemeiit , i 

. . . -nt i t iued) 
. i- p . i- - i • { Entergy S' i , Iri'. -. . in i i- i.' . ; ., i 
( f i l e c ' ber 23, 199/), Second Supplemental Statement and 
A d d i t i t n . o '"quest f o r Erne r'T"-? Po!;of i.'rtcrgy S'-̂ t-.-o-, • 
and Enter ;y Kansas, Inc., i " o , • , and 1 
;• e Older by Entergy . , i i . . it. : • - i 
P-. . , f i 1 ed Jii 1 y 28, 1 998 . 
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would s e r i o u s l y degrade the e f f - i < ney o f BNSF's propoo- ; -e 

t o White B l u f f . 

The problem created by UP i s t h i s : BNSF's most e f f i 

cient: • u n i t coal • • .s t o White B l t i : : .- t o move 

; n s v i a i t s own I i - . - • -sboro, Ar kansas, t.hence 

snuthbound with, the d i r < •• . :.-i f l o w of i over the 

t wsmei MP t.iiron:' •. : r • M '' Pino B. 11 t , • t. q-t h --VM 

Emp' 

aga r ii, w 

t o u t I 11 q 

/ \ i ' Wo spui 

! I ' -I 1 ' 

( '' they W' 

I i ! I 

'/. 111'! 

iiiquage 

11, P • 1 • 1.' . 1 J o • i ! o, .s t r • 1 • k 

Aĉ  I 

!-P ' . , o • • • - - • • , - , -he 

.̂ . i.'q, an 1 • n- i - 1 ; • i i, moo i t s 

r and o p e r a t o r , i n t ho • ,•• • • ' 
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ARGUMENT 

I . IjNSF PLAINLY HAS THE RIGHT TO SERVE WHITE BLUFF VIA ITS 
CONNECTIONS AT JONESBORO AND HOXIE. 

A. The Unambiguous Language of the BNSI-' Settlement Agree
ment .Authorizes BNSF to Enter and Exit the Trackage 
Rights Lines at .̂ ny and A l l Points Where They Intersect 
with BNSF's Own Lines, Incrludinq Hoxie ar-id Jonesboro. 

Ul !•-« ;> not deny t :. P :-'..' - has t :,• t . :• • ' ; • • ' 

tracks to dc-' •-< • ; • • • rq-y's generatinq : ' o , •, o 

den . 

IS complo t . • 1. 

i t ) l ' • t i -- - • tli> l i i ! . - f o t 

• 1 n l l i 11' I . 1 

i l l • I 

. . . - 1 - l i n o / l l 

. O i i i-, 1 1 I (I, I K , 11, i , i ':- • '. ! . [ . • ) " MNP' I- . . . rn.i y i n • t iii' > v - t i 

: • . - • • . -, • • ii.M t P' • ' ' -, • • • - • P 

i t expl o'l! I y p<ermi ts BNSF ' ' ' - o-. i l ' • ' 

i i- . . - - , b and Fair Oaks, } . . - i only t i, i' 

ng from • • • ot ing to i t s own ex isr i ng l i n e s (ir; in iir-it 
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trackage r i g h t s l i n e s ) . The very sentence i n § 6(c) t h a t impose-i 

the i n t e r m e d i a t e e n t r y / e x i t r e s t r i c t i o n makes t h i s e x c e p t i o n f o 

the res I : .1I i . )n c l e a r by beginning " f e j x c e p t as p r o v i d e d i n 

Sec t i o n 9'...." As p r e v i o u s l y noted, § 9(;') i s t i i e p r o v i s i o n 

I .- i.orizes BNSF e n t r y and e x i t at a l l connections w i t h i t s 

UP (.lifers no explanat -: - • • apparent b e l i e f 'ho 

the c r o s s - r e f e r e n c e t o § 9(0 should be read out of § 6 { c ) ; i t 

simply -' gnores the p r o v i s i o n (t hough ' o-roposed r e v i s lot: : 

'•• ' "oiiioo; .-; . : .- . • • • i t ) . •, 1 ',' ' - .-orP , bcjc-ause tn*; , .iti i . •. i - -

of the BNSF S e t t l e i i i . • -menl unambiguously i|t ant r, BE ' •• 

r i g h t t o . • - : , li o x i e otmnect ions, there-

need f or ro.sort. t o ext r i i i s i o • , i i • : • ;,. i : - . ' 

t ra i n. it i : 

A g r e e m e n t , BNSI- s f i u i 1 n o t have t n e r i g h t • 
o"-»f-r r>r " i - i i * ,it i'11 o r riu-w) i ,'11 .' t ' i n t : - . i ,f-t- . . , 

•iob and 

1^ 'to t , : • 

o r b i n on Contracts § 57 3 (1960); Restatement 
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B• UP Offers No Evidence that the Parties Intended § 6(c) 
to Preclude BNSF Entry or Exit at i t s Own Lines. Con
t r a r y to i t s Plain Language. 

Even i f e x i s t i n g § 6(c) of the BNSF r 

nent were d- • --• i li-; : juous owii - - : • , 

e x t r i n s i ' - i i : - - - - would be appro; -

wo'.ld s t i l l have to ' •>-n-• 1 udt.- \ l...^'. BN.'i tier, 'i-

e x i t the • - I i- • ights l i n e s at Jonesboro anq Hoxie. This is 

so becaui •• i o evidence whatsoever that the three 

' •'•'•'•• Agree-

' .oe B o a r d 

j n t • o e n t e r a n d 

• i , ' • l l o i i n q t o t he A q r P, i-iP.M-', 

, i n o ' h . • H I I 

o O ' n I 1 P,, t 

BN. 

( I ' l l • 1 P 1 r t I 

r o i i ' 
Gat ' 
n o r ' 
g o i n g 

'.•.- i t tie:-. 
- ' d i n g 

I t 11 • 

'•rusdcjrf states only that "in|o on-
i-.ugge.'^ted that BNSF needed a rr.r^r. 

I • • I I . 11 

.11 o, I l- .:, w, i 
t h e w a y t o S t . L o o , . 

i i, 111 
i; Hill' 
1 m i t e, ; 

< t I a k s 
r a f f i f-

o f ,Totin M . Ret>onsd '>r f " ( " R o l . 

K e b e n s d o r l ' s t e s t i m o n y i s perhap^s m o s ' 
1 tr^f^ sv'-tt s a y . M r . Pc-'b'-nscler f Moos n-. t 

i • :flean' ' • 
, • -iat h' 

lo Knob arid 1-a i r Oaks, ana agieed that BNSF 
'"h riqh''.'=i; indeed, he doeo no* oven-; .<or/ t 11 ill ' 

o i , o t ended ' i ' ' '/ 
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11. UP'S PROPOSED ELIMINATION OF BNSF'S ENTRY/EXIT RIGHTS AT 
JONESBORO AND HOXIE WOULD UNDERMINE BNSF'S ABILITY TO COM
PETE FOR ENTE.RGY'S COAL TRAFFIC AT WHITE BLUi-'F. CONTRARY TO 
BOARD DIRECTIVES THAT BNSF COMPETITION BE AN EFFECTIVE 
SUBSTITUTE FOR THE UP-SP COMPETITION THAT WAS LOST. 

r.oted • o r , "• ' propo; 

c l e a r ! y intendo'l t o achieve -wh-o .• . i . 

cur • • - i - i . cannot -- a complete 

ex 11 at .• .' i 

evfo • ,i,- ' '.-. ••.••.. ' 

' h i o -P Oi '•<•• i n ' i- i o o - -"I . ' i • 

>ndme (' 1 o 

Hnvj':--/. • r , 

aga nr 

'jmplete rin 

-. 1 

• 11' •. 

beei 

PN :•'!•'. 

( ; n-i 

I I 

I t h - I '• . .: 

I Ml.'lllf 

the mc 

, l l i l 

a tho-uqh BN3F-SP t .yc.l.- o;.,uld ha"" i ' i ' f 

' p-ie allowed t o r e p l i c a t e , i n s o f a r as possi 



Page 13 

b l e , the same r o u t e and o p e r a t i o n a l c o n d i t i o n s . But f o r UP'.-; 

post-merger i m p o s i t i o n cjf d i r e c t i o n a l f l o w s , r.his would s i r ; 

have r e q u i r e d r o u t i n g BNSP" t r a i n s t o White B l u f f i n 1 '-

t i o n s over the Jonesboro connection. Under d i r e c t i o n a l • . .-. 

con i • : , however, BNSF riiio • P- a l l o w , • .: - , - . 

! ! . • • : -. I • • : .'ind rout o ,ind t.:.- i en, i . e . , '' p' ! ; :.. • 

:•: . • . Hy pre v - - • • • -- - - - i • i 

i ' ' . • ' i ' • .m Wh o , - • • - . • - .-.i . ! , P ' : : : • i 

amendment of § 6(c) wou Id ; ••-.••if a o.;,st advant aae v i .•• 

111. UP':.; i'l-i'.'lH.)P.Pi} AMENDMEN'I ol- <j 6 ( c ) , BY 1N 1 oi-i 1-i .H 1 NP WITH 
BNSF'S ABILITY TO -SERVE WtilTE BLUE F EFFICIENTLY. WOULD 
UNDERMINE UP'S COMMITMENTS TO ENTERGY. 

: • • . . I v;. V XXXXXX.- - - - - • - -, -. • .• i ' i X X X X 

• • '-••:•'.•••• - • . . . . . . . • xi'ix xxxxxxAAi-iXxx 

•• •XXX•XXXXXXXX XXXXXXXXXXXXXXXXX XXXXXXXXXXXXXXXXXX 

XXXXXXXXXXXXXXXXX XXXXXXX.- - :i-;XX XXXXXXXXXXi-. 

XXXX . 

i • i •• W' • r t hy f no' • • • p i • .• • ••', • • ' - • : - i ""iv. • • 

• .- .-I tl.- W i t l i d i r e e l l o i i u i t lows e f t i c i enl ; ••'«' I-'QIJOIUS-
j _ i , .•;!;pr,-) i • -,ote 9, at UP's proposed ch<o --) p r o h i b i t 
BN.'',- ' - - • • i Jonesboro would : iP :•:: ']-
f ron. -.io i nq t i u i t i ciciv̂  q n i.e., .r : i.yiit on the Whi te B l u l i i : a! t i c . 
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At the time UP made Lhose commitment.s • i.:,terqy, BNSF 

had the riqht. pursuant to § 9(f) o i HNSK Sc-t • i.-'-nt Agr ; • 

to use the Jonesboro and Hoxie connections in p- • • : 

e. Entergy i ' i ,im XXXXX XXXXXXXXX XXXXXXXX XXX : • 

XXXXXXXX XXXXXXXXXXXXXXXXXX XXXXXXXXXXXXXXXXXXXXXXXXX XXXXi-: 

• •:-ii-ixxxxi-ix xxxxxxxxx'-"-"-:i-p-ii- xxi-i i-ixxi-i.-..-i.-i.-.i-, - - - :-;i-.xx i-..-i.-..-ix 

..'.XXXXXXX XXXXX. • • How'V' - r , : :.: .• ; 

i , ' • I • .' u n d e r t a k e s an m i 

w; I' - n ; • ' : ' - : • o , J•(, 1 <oi ro • i o , • , -p . • • 

t o i n t e r t c -; t • • : . • ' . . . 

i i " t i t : i . R e s t a t e m e n t (i-^d) ' ' )n.fXiiCt.?^ , • ' • • 

• 0- I , , I O , :. i ; i t ,1 1 t P • - • • . 1 ;- • ' ' : - • : 

" ' ' •: ' • ' ' , Con t r ac t , o :. 

111. iPi: 

XXXXXXXXXXXXXXXXXA.-..-.i-.i-..-. .-..•..•.XXXXXXXXXXXXXXXXXX xvv 

xxxxxxxxxxxx xxxxxxxxxxxxxxxxxxx xxxxxxxxx. 
"' • I o' ' ',' -.-::--. . - . i i - I hat U l " i- 1-' ' o :,'•-.: .,:• 

• I . i • - 1 • , note- ' , o:c:ord i i 
HutuJ Mo-Na 1 1 y "Handy R a i i r o a d A t l a ; ; ' ' ( l ' » « 8 ) ruap f o r A r k a n s a s , 
BNSF' r; pre>P'-":c-.d r o u t i ng w o u l d have : ' •-. I e a d f ' l ' ra • t r-'tve I i 

' , - • • • ; I i' ' 'O' -• i • ' '. ' , • ' 
.' , • • • ' •- eliipt -, • - . 1 lota tno- t u i n c j u L ! 

• l l f^f . I f f ,-•) roer i f o r ^ r r p l 
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The Board i s , of course, not a court of law charged 

with enforcement of contracts or punishment < ! • •. .se wh:. v i r, t o.. 

contracts. Nevertheless, the Board has committed i t - :. - i 

t h e OVCry :• : : • • : . :-. - : " . : • o ' ' i . " ' • ; 

t i o n of the BNSF Set tlement Agreement , :r. : • • •. :. : , . o i • 

; 1 • , i • •—• r,- any dispute that "'P- o . impede 

'Jp' i i . • ' ' • I • •• :• - compc ' , ' - i - • p, 

Agreemc-ni . MP/SP OV n • -. No. 10, .fuft.i, .'. . •. 

• / - ont or 'ly • - , I • • : . . , ,; i- • ;. ,- - ..-,•. -. , , i 

i i - •• , • i , i r , n o w i ' • , • 1 r o • i . . • • 1 I , UP ' • ; ' ; • 

V " , t h ' i i a t t empt t i l o P 

WHKI<Kl-'( 

/ i . ( i i t 

( 
' ' 11 11',./ a I 

' r. Hov 
, ; ;well t 

] i f'l I " » -e . 

' r t i l l . , p ' 1 t i ' ) ! i 
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Respect f u l l y sni O ' l , 

ENTERGY SERVICES, IP 
ENTERGY ARKANSAS, 1 

122--. 
W o" 

By: O.H. Storey 
Deputy General Counsel 
Entergy Services, Inc. 
M a i l Unit A-TCRY-^'^fl 
475 West Capit' 

Donald G. Aver 
P"t or A. Pfohl 

eventeentlT/St t 
Wa: i • i ' • , ' '• 
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C e r t i f i c a t e o f Service 

I hereby ci-

2001, causeu i . -

counsel f o r Union Pa'. 

.1L I hav'> t h i s 1 i . 

i I'-inq dcK.;uirient to be .^i' 

,'r)J Company, aii.i 

ved upon a i l other p a r t i e s of record ir. 

, !ib-No. 21), by f i r s t ''la.'.-;ii " n i t o ' i .'• ma 1 
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W I L L I A M I . . S I . O V r . H 

c . HicHW.i. ixtrrttH 

D O N A I J J O. A V E R Y 

. J O H N H . LE S E I I H 

K E L V I N . 1 . DOW I) 

H O B E R T D . R O S E N B E R O 

C H R I S T O P H E R A . M I L L S 

F K A . N K J . P E R O O L I Z Z I 

A N I J R E W B . K O I K S A R I I I 

I ' K T E R A . P W I I L 

D A N I E L M . JAEPR 

S L O V E R 8C L O F T U S 
A T T O R N E Y S AT LAW 

1 2 2 4 S E V E N T E E N T H S T H E E T , N . W. 

W A S H I N t i T O N , D . f . i i O 0 3 0 - 3 0 o : i 

August 17^.—..^ 001 

BY HAND DELIVERY 

Honorable Vernon A. W i l l i a m s 
Secretary 
Surface T r a n s p o r t a t i o n Board 
1925 K S t r e e t , N.W., Room 711 
Washington, UC 20423-0001 

/ 

T E L E P H O N E . 

( t t o e j : » 4 7 - 7 I T O 

FAX-. 
( 2 0 8 ) r v t r . ' i e i B 

W R I T E R ' S E - M A I L : 

RFrc. 

Re: Finance Docket No. 32760, Union P a c i t i c 
C o r p o r a t i o n , e t . a l . - C o n t r o l and Merger -
Southern P a c i f i c T r a n s p o r t a t i o n 
Company et . a l . and Finance Docket No. 32'/60 
(Sub No. 21) Oversiciht 

Dear Secr e t a r y Willoun;;: 

Enclosed for f i l i t i ' j m the above - r e f erenced case plea.se 
f i n d ' i l l o r i g i n a l 'Uii t w nt y f i v e {2b) copies of ComtnentH of City-
Public: S e rvice Board ot San Antonio, Tex.i;? On The Restated and 
Amended BNSF Settlement Agreement(CPSB-15). 

Alao enclosed m a d i s k e t t e cont l i n i n g the f i l i t i q i n 
Woid p e r f e c t format. Please date stamp t i n - e x t r a copy of t h o i 
f i l i i i ' ^ and t " M i i t i it t o our messenger. 

Thank you f o r your at tent i o n t o t h i s m a t t e r . 

Respect f u M y .submitted, 

jVmn H LeSeur 
An A t t o r n e y f o r C i t y P u b l i c 
Service Board of San A n t o n i o , 
Texas 

JHLtcef 
Enclosures 

- . ^ ENTERED 
Office of the .Socrotary 

AUG 1 7 2001 
Part of 

Public Racora 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

UNION PACIFIC CC7P0RATI0N, UNION 
PACIFIC RAILROAD COMPANY, A^JD 
MISSOURI PACIFIC RAILROAD COMPANY 
- - CONTROL AND MERGER - SOUTHERN 
PACIFIC R A I L CORPORATION, SOUTHERN 
PACIFIC TRANSPORTATION COMPANY, 
ST. LOUIS SOUTHWESTERN RAILWAY 
COMP.i^Y, SPCSL CORP., AND THE 
DENVER A!MD RIO GRANDE WESTERN 
RAILROAD COMPANY 

F i n a n c e D o c k e t No. 
a n d F i n a n c e D o c k e t 
N o . 32760 (Sub-No . 
O v e r s i g h t 

32~760 -2*3/6.0 

21 Z03H,.) 

COMMENTS OF THE 
CITY PUBLIC SERVICE BOARD 

OF SAN ANTONIO, TEXAS ON THE 
RESTATED AND AMENDED 
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CPSB-15 

BEFORE THE 
.SURFACE TRANSPORTATION BOARD 

UNION PACIFIC CORPORATION, UNION 
PACIFIC RAILROAD COMPANY, AND 
MISSOURI PACIFIC RAILROAD COMPANY 
- • CONTROL AND MERGER - - SOUTHERN 
PACIFIC RAIL CORPORATION, SOUTHERN 
PACIFIC TRANSPORTATION COMPANY, 
ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP., AND THE 
DENVER AND RIO GRANDE WESTERN 
RAILROAD COMPANY 

Finance Docket No. 32760 
and Finance Docket 
No. 327G0 (Sub.No. 21) -• 
Ov e r s i g h t 

COMMENTS OF THE 
CITY PUBLIC SERVICE BOARD 
OF SAN ANTONIO ON THE 
RESTATED AND AMENDED 

BNSF SETTLEMENT AGREEMEI^IT 

C i t y P u b l i c S e r v i c e Board o f San Anto n i o , Texas 

("CPSB") present;; f t i e t o l l o w i n g Commenta on the d i a l t "Ki•:it .11 . . i 

and Amended BNSF .Set t 1 ettietit " ("UNSF Acjrt^ement" (jt "Ayreeiiieni. " ) 

submitted b-y Bu r 1 i ii< jf on Nort hei ii and .stinte Fo Railway Company 

("RNSF") <nid Union P a c i f i c R a i l r o a d Company ("UP") t o the I^oard 

on J u l y 25, 2001. 

In D e c i s i o n No. 44, the Board imposed c o n d i t i o n s 

r e l a t i n g t o t r a n s p o r t a t i o n s e r v i c e f o r C i t y P u b l i c Service Board 

ot San Antonio, Texas (the "CPSB C o n d i t i o n s " ) . See 1 S.T.B. 233, 

469-71 (1996). The STB ordered CPSB BNSF and UP t o j o i n t l y 

n e g o t i a t e and submit t o the Board ag -eed-vipon terms r e s p e c t i n g 

implementation o f the CPSB Co n d i t i o n s . I d . a t 548. 



UP and CPSB presented agreed-upon terms implementing 

the CPSB C o n d i t i o n s on August 23, 1996 (UP/SP-273/CPSB-9). BNSF 

concurred i n these agreed upon terms w i t h one e x c e p t i o n r e l a t i n g 

t o c e r t a i n UP-imposed s e r v i c e r e s t r i c t i o t s on a l i r e of t r a c k 

c a l l e d "Track No. 2." See D e c i s i o n No. 52, 1 S.T.B. 623, 627 

(1996) . 

On September 10, 1996, t h e Board issued the f o l l o w i n g 

order c o n c e r n i n g the CPSB C o n d i t i o n s : 

2. BNSF i s d i r e c t e d t o accept 
the UP/SP-273 amendments agreed co 
by UP/SP and CPSB. Such acceptance 
W i l l be w i t h o u t p r e j u d i c e t o BNSF's 
r i g h t t o c o n t i n u e t o o b j e c t t o the 
Track No. 2 f a c i l i t i e s r e s t r i c t i o n . 

3. UP/SP, CPSB, and BNSF may 
at any titne v a r y, upon agreement of 
a l l t h r e e p a r t i e s , t h e UP/SP-273 
amendments agreed t o by UP/SP and 
CPSB. 

4. Except i n s o f a r as UP/SP, 
CPSB, and BNSF muLually agree 
o t h e r w i s e , the CPSB c o n d i t i o n . ^ 
imposed i n D e c i s i o n Nc5. •'14 and 
r e f l e c t e d i n the UP/SP-2/< 
amendments agreed t o by UP/Si' and 
CPSB w i l l become e f f e c t i v e on 
September 11, 199b. 

at 629-30. 

rhe Hc^ard subsequently r e s o l v e d t h e o u t s t a n c i i n g Track 2 

if.fvie i n i t s D e c i s i o n No. 61, served on NoverT±)er 20, 1996. I n 

t h i s D e c i s i o n t h e Board also requested UP, BNSF and CPSB t o "make 

conforming agreements" t o the BNSF Agreement. D e c i s i o n No. 61 

s t a t e s i n p e r t i n e n t p a r t : 



I n D e c i s i o n No. 52, we 
d i r e c t e d BNSF t o accept, pending 
our review of t.he UP/SP-275 
p e t i t i o n , the Track No. 2 
f a c i l i t i e s r e s t r i c t i o n agreed t o by 
UP/SP and CPSB. See D e c i s i o n No. 
52, s l i p op. a t 5. The a c t i o n we 
are t a k i n g today e f f e c t i v e l y 
n u l l i f i e s t h i s f a c i l i t i e s 
r e s t r i c t i o n . We t h e r e f o r e 
a n t i c i p a t e t h a t the r e l e v a n t 
p a r t i e s (UP/SP, BNSF, a n i CPSB) 
w i l l make conforming amerdme.nts t o 
the BNSF agreement .... 

I d . a t sheet 11 n. 34. 

F o l l o w i n g the issuance o f De c i s i o n No. 61, UP, BNSF and 

CPSB f i l e d a "Jciiint Submission of the P a r t i e s Concerning t h o CPSB 

C o n d i t i o n . " (UP/SP-32 1/CPSB -14/BNSF-83 , Sept. \'>, 1997). There, 

UP, BNSF and CPSB informed t he Board t h a t they had agreed on a l l 

te i i t i s impletiioiit i IK] Ihe San An t o n i o Ccsncii t i o n s . Thc_> J o i n t 

Submission st. a f e i i i ti p e r t i n e n t p . i r r : 

On J u l y 1, 1997, UP su b m i t t e d an 
amended and rcootated ver.'iion of trhe 
BNSF Agreement . Altho-uqli UP iind 
BNSF are s t i l l a t t e m p t i n g t o 
r e s o l v e c e r t a i n disagreement .'̂, \U>, 
BNSF and CPSB have agreed o t he-
amendments designed t o conform t h a t 
Aci) rc-ement, i n s o f a r as i t a p p l i e s t o 
t ho CPSB C o n d i t i o n , t o D e c i s i o n 
Nos. 52 and 61, which amendments 
are r e f l e c t e d i n the J u l y 1 f i l i n g . 

I d . at iihoet 3 . 

On J u l y 25, 2001, ̂ NSF and UP submitted a r e v i s e d d r a f t 

of t h e BNSF Agreement. That v e r s i o n of t i.o- Agreement does not 

cc3nform t o t h e p r i o r agreement between CPSB, BNSF and UP- The 

- 3 



agreement between CPSB, BNSF and UP c o n t a i n e d s p e c i f i c language 

amendincg t h e BNSF Agreement. Omitted from t he J u l y 25 v e r s i o n o f 

t h i s Agreement i s (1) language c o n c e r n i n g CPSB's use of i t s own 

trackage r i g h t s , (2) language making CPSB's Elmendorf, Texas 

f a c i l i t y a covered E x h i b i t A p o i n t , and (3) language i n c l u d i n g 

"SP's l i n e i n San An t o n i o between SP Tower 105 and SP J u n c t i o n 

(Towe' 112)" as a covered t r a c k a g e r i g h t s l i n e . ' 

On August 14, 2001 counsel f o r CPSB wrote t o counsel 

f o r UP and BNSF concerni n g the f a i l u r e of t h e J u l y 25, 2001 BNSF 

Agreement d r a f t t o conform t o t h e agreed upon terms implementing 

the CPSB C o n d i t i o n s . F o l l o w i n g r e c e i p t o f t h i s l e t t e r counsel 

f o r BNSF and JP p r o m p t l y contacteci each o t h e r . Counsel f o r BNSF 

and UP then r e p o r t e d t o counsel f o r CPSB that. BNSF and UP had 

i n a d v e r t e n t l y t a i l e d t o r o t t ' - ' I-y nK-mor i a l i ze the CPSB C o n d i t i o n s 

i n the J u l y 25, 2001 Agreement d r a f t . Couioiol f'ur- RNSF and UP 

have alscj a d v i s e d counsel f o r CPSB t h a t UP and BNSF w i l l c o r r e c t 

tin.'; d t a t l 1 nq < )ve r:? i g l i t . 

CPSB reserveis th'- t . ;!;' t o seek pT'.poi iiiomit o i l \ :• it i o n 

and enforcement of the CPSB Cotulii i'';,o :;!r i i l d i t oecome necessary 

t o do so. 

'BNSF and UP have no a u t t i o r i t y t o amend or r e v i s e the l a n 
guage BNSF, UP and CPSB have agrtjed upon t o implement the CPSB 
C o n d i t i o n s witho-Jt CPSB's p r i o r consent. See, e.g.. D e c i s i o n No, 
52, 1 S.T.B. a t 630. 

- 4 



R e s p e c t f u l l y submitted. 

CITY PUBLIC SERVICE BOARD 
OF SAN ANTONIO 
P.O. Box 1771 
San A n t o n i o , Texas 78296 

OF COUNSEL: 

Slover Sc L o f t u s 
1224 Seven teen th S t r e e t , N.W, 
Washington, D .C. 20036 

Dated: August 17, 2001 

By: William L. Slover , i 
John H . LeSeur c M . ^ C / / > ^ 
Peter A . P f o h l 
Slover & L o f t u s 
1224 Seventeenth S t r e e t , N.W. 
Washington. D.C. 20036 

A t t o r n e y s f o r C i t y P u b l i c 
S e r v i c e Board ot San An t o n i o 
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CERTIFICATE OF SERVICE 

I hereby c e r t i f y that on t h i s 17th day of August, 2001 

copies of the Comments of City Public Service Board of San 

Antonio, Texas on the Restated and Amended BNSF Settlement 

Agreement were served on counsel f o r Applicants and counsel f or 

BNSF v i a hand d e l i v e r y and on a l l other p a r t i e s of record by 

postage prepaid f i r s t class mail. 
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ENTERED 
O f i c * ol t h . Secietary 

m 1 7 2001 
Part ol 

public Rtcord 

In thi> Matter ol: 

C RDC -1 

Before the 
Surface Transportation Boar^ 

Washington, IK 2(M23 

L nion Pacific ("orporation. I nion Pacific 
Railroad ( ompany, and Missouri I'acific 
( ompan>~( ontrol and Mcr};cr~Soulhern 
Pacific Kail ( Orporation, Southern Pacific 
I ranspor iation ( ompany. St. I.ouis 
South.>csfern Kaih>a\ ( ompany, SP{ SI. 
( orp., and the l)en\er and Rio (irande 
Western Railroad ( (uiipany 

) 

) 
) Finance Docket No. .̂ 2760 (Suh-\o. 21) 

> y.-'i 
) I i l t h A n n u a l Overv i yh t / i j , > > ^ 

f" '̂ RFCFlVtU 

( O M M I M S O F 

( ( ) ^ ^ » ( ) ^ R A I I R O A D D F N F I O P M K M ( O . M P A N N 

Cowhoy RailrcKui IX-vclopmciil Ceiiipiitn (""( RDC'") •̂.̂ pc•c•l̂ llllv submits ils comments 

to llic Siirfatc rransportation Boanl addressing certain competitive implications ansing out of 

Ihe merger ol'ihe I 'mon Piu ilk Railroad ("I 'I'"") and the Soiitliern Paeilic ("SI'"), and the 

Moartl's in ersight t)! those merger eoiulitions. lelaieil Ut tlic tievelopmeni of tie A railroad 

Ininspoitatroii serv tees in llie W estern I iiiteil States I liese eomiiieiits are siihmilleil in 

aeeorci.iine VMIII the oversight program adopted m eoiijiinetion vvilli approval ot llie 11|' SI' 

merger.' and piiisii.iiil lo the jiroeediiial sehedule adopted l>v the Uoaril in its I)eeisioii arising »)ut 

ol the tv.Ill III amiiial loiind of the I !P/SI' general oversight proceeding.' 

I he ( ovvhov Kailro.id Development ( \)mpaiiy i.-; a "gia'^sroots" cnliiy hcing loniicd by 

shippers for the piiipose ol'developing alternative railroa-.! tniiisportation for ['(uvder River Hasin 

("I'RM") coal moving to the central United States. The v RDf takes ils name from the lonner 

"Cowboy Line", mnning from Fremont Ncbniska to Wyoming. Thc sponsors or('RI")( believe 

' 11'SI'. 1 iiKiiKi-Docki-l No V'dd. Dceision No 44 ;il |4().2-^1 (v-oiulilion No 6) (Served .Aiij;. 1?. 1996). 

- I l> SI'. I iiun'ce Doeki i No 07(,() (siiti-No. 2 1). Decision No i() al 14 iServeii Dee l.S. 2001)). 



this project holds thc promise of comparable benefits for central U.S. users of PRB coal as the 

pending expansion ofthe Dakota, Minnesota & Eastern Railroad PRB line extension holds for 

utilities in the upper Midwest.^ 

I I . ( ( ^ . M M F M S 

In approving the UP SP merger, thc Surface Transportation l^oard went to great lengths 

to protect the pre-merger rail competitive opportunities which existed pnor to consolidation of 

UP and SP. For example, conditions were imposed to pn)teet the pre-merger competitive 

opportunity arising out of dual service by UP and SP ("2-10-1" points), build-in/l)uild-out 

opportinities, facility location options for new plants and transloads. and to assure that BNS1-, as 

the "replacement competitor" lor SP, had both adequate infrastnietiin- to serve the customer base 

(I'.X' , slor.ige-in-transit yards) and tiie opportunity ior a critical mass otTialTK- to render eltkient 

and econoMical operation {ci^., contract reopening). 

A recurring theme underlying the imposition ol protective conditions impî sed on the 

I IP/SP merger was the notion ol maiiilainiiig compet'.'.ioii thinugh preserv ation ot neutral 

connections I he development oi a thud railroad line to bring PRB coal lo the l eiitr.d I S will 

neeil such neutral connections, as describeil in the associated verified sl.ilement ol ( 'Rl>' "s 

consultant, Michael A. Nelson/* 

' i in.iiu e Docket No. .V<4()7, Dukotu. Minnesota & l-!astcrn Railroad ( oipoi.ition - ( onsliiKiioii into the I'owder 
River Hasin 

' In lis I ill!) Annual Oversiftlit Report, t 'P altempleii to inipeaeli, in advance. Mr Nelson's crcdihilily with regard 
to an> tesimiony lie may present in tins l i f t l . Annual Oversight proeeednig ,'\ lair reading ol Mr. Nelson s message 
to his clients, produced as I xhihil 1 to the t I ' report, reli'les t P's inlerpietalion Mr Nelson, as disc sed in 
1 xhlblt 1 to his Verified SlalenienI, simply was advising clients ot the type ot infomiation required In lhc liininl lo 
document loss of compctilivc opportunity lot consideration in Ihe oversight process. In its Decision in the Fourth 
Annual Oversight proceeding, the Moaid leiecteil "iheoictical aiguinents." and fii.thei indicated that specific tralTic 
studies woiilil he reqiiiietl. citing to the availalnlily oflhe 100".. liallic tapes (oi use in developing mtormation lo 
present in the oversight proceeding I I ' SI'. I ituince Docket No ^2Tf)0 (sub-No 21). Decision No Id al 10, 1 I Io 



m. RFI IFFRFQL KSTFD 

The Board established a five year period of oversight in approving the UP/SP merger. 

Barring any demonstration or need for continuation of that oversight on an annual basis, 

presumably the fomial oversight process will be concluded with the Board's decisioii in this 

phase ofthe oversight proceeding. Regardless ofthe end ofthe fomial oversight process, the 

conditions imposed upon approv;tI cd the IIP/SP merger ci 'le to apply, as do the 

consequential rights and opportunities of shippers and connecting cairiers. I'o that end, the 

Cowboy Railroad Development Company w holeheartedly concurs with the Burlington Northem 

and Santa Fe Railroad Company, which ret|uesteii the Board to 

". . . clarifv that, in the future after ov ersight concludes, it will consider and act 

promptly up<Mi issues of general applicability relating . . . to tlte parties' compliance VM!II 

the meiger conditions."^ 

BN'Si-'s request lo Ihe [ioaid to clarify its coiititiiiing role in addressing issues of 

compliance arising oui of the UIVSP merger conditions applies equally to shippers, »)thcr can iers 

and parties such as ( Kl)( ' . as il does to BNSf . and ( Rl)(' acconlingly urges the Boa-.d to clarify 

that oversight juristhction wih contmue and will be exercised upou an appropriate reque.st. 

characterize Mr. Nelson's invitation lo those who believe they have suffered conrpetitive loss due to thc merger to 
participate in the type of analysis called for by the Hoard as hav mg pre-determined the results ol any study 
constitutes a thinly veiled attempt al character assassination 

In any event, Mr. Nelson s Verified Statement does not rcllect the result oi a traffic studv . nor seeks teinedial relief 
w ith regard to any point or any corridor. Accordingly. I IP's characteri/alion regatding Mi Nelson is completely 
inapplicable lo the associateil statement. 

' RNSI- PR-20at 122 (Jul 2. 2001). 



WHEREFORE, THE PREMISES CONSIDERED, the Cowboy Railroad Development 

Company respectfully urges the Surface Transportation Board to clardy and af finn that the 

conditions imposed upon approval of the UP./SP merger were intended to assure preserv ation of 

pre-merger competitive opportunities, including neutral connections, on a continuing basis, and 

that oversight over the UP/SP merger and the conditions imposed by the Board in approving the 

merger wi l l continue so long as those conditions arc in force and affect. 

Respectfully submitted. 

August 17, 2001 

( o\vbo>^Railroad Development ( ompany 

Martin W. Belcov ici 
Keller and Hejkman I I P 
1001 ( ] Street/NW 
Suite 50 * We/l 
Washington 
(2()2)4.M-4lM 
It s Attoniev 

).C / 20001 



VERIFIED STATEMENT 
OF 

MICHAEL A. NELSON 

1. Q u a l i f i c a t i o n s 

M-/ name i s Michael A. Nelson. I am an independent: 
t r a n s p o r t a t i i o n systems anal-yst w i t h over 19 years of 
experience a d v i s i n g c l i e n t s on r a i l t r a n s p o r t a t i o n iss-aes. 
My o f f i c e i s i n N o r t h Adams, Massachu.=^etts. P r i o r t o 
February 1984, I was a Se n i o r Research A s s o c i a t e a t Charles 
I'iver A s s o c i a t e s , an economic c o n s u l t i n g f i r m i n Boston, 
Massachusetts. 

I have d i r e c t e d o r p a r t i c i p a t e d i n numerous c o n s u l t i n g 
assignments and res e a r c h p r o j e c t s i n the g e n e r a l f i e l d of 
t r a n s p o r t a t i o n . My work t y p i c a l l y i n v o l v e s d e v e l o p i n g and 
a p p l y i n g methodolog i e s based on o p e r a t i o n s research, 
microeconomics, s t a t !:;t i.-s- ,in<.i/ot econometrics t o sol v e 
s p e c i a l i z e d a n a l y t i c a l p r c b l c i i i s . 

Of p a r t i c u l a r t . • 1 - v.i:. • • t o t h i s statement, ' performed 
analyses r e l a t e d t o competit v/c issues i n s i x of the merger 
and a c q u i s i t i o n cases t h a t produced the separate SP and UP 
systems, i n c l u d i n g c o n t r o l of r&NW by Union P a c i f i c 
(Finance Docket Ni;.. , t l.c i c q u i s i r i o n by Rio Grande 
I n d u s t r i e s of p o r t i o n s ot t h.. ('M&W and Soo Li n e r a i l r o a d s 
(Finance Docket Nos. 31522 .uui 31S0b, r e s p e c t i v e l y ) , the 
con.ml i d a t i o n o f Southern P a c i f i c w i t h DRGW (Finance Docket 
.N' . .'000), the . i c q u i s i f i MKT by (Fnion P a f - i f i r 
(1-111.nice Docket No. 30800;, and the proposed rr.:!rger of 
Southern P a c i f i c and Santa Fe (Finance Docket No. 30400). 
Thif! work p r o v i d e d me w i t h e x t e n s i v e exposuie t o the 
c o m p e t i t i o n t h a t e x i s t e d between UP and SP ( . l i o r t o t h e i r 
merger. 

J have a l s o provxded t e s t i m o n y b e f o r e t h i s Board 
r e g a r d i n g t r a c k a g e r i g h t s compensation issues ( i n l a s t 
year's UP/SP merger o v e r s i g h t p r o c e e d i n g s ) ; issues r e l a t e d 
t o r a i l merger p o l i c y ( i n Ex I'arte ==82 (Sub-No. 1 ) ; the 
pr o p o s a l o f the Dakota, Minnesota & Eastern R a i l r o a d (DM&E) 
t o c o n s t r u c t a t h i r d r a i l access t o the Powder River Basin 
( i n Finance Docket No. 33407); and the a p p r o p r i a t e 
d e f i n i t i o n of Amtrak's "express" .service (Finance Dock'^t 
No. 33469). I n a d d i t i o n , I have c o n s u l t e d t o a number of 



s h i p p e r s , r a i l r o a d s and gove rnmen ta l bod i e s on r a i l r o a d 
i s s u e s . 

Outs ide o f my r a i l e x p e r i e n c e , I have p r o v i d e d 
e x t e n s i v e t e s t i m o n y r e g a r d i n g methods f o r a n a l y z i n g the 
cos t s t r u c t u r e o f t he U .S . P o s t a l S e r v i c e i n f i \ e dockets 
b e f o r e the P o s t a l Rate Commission. I n a d d i t i o n , I have 
a s s i s t e d i n the p r e p a r a t i o n o f numerous o t h e r v e r i f i e d 
s ta tements p re sen ted b e f o r e v a r i o u s r e g u l a t o r y and l e g a l 
bod i e s , and au tho red many t e c h n i c a l r e p o r t s and a r i c l e s i n 
t r a n s p o r t a t i o n j o u r n a l s . 

I r e c e i v e d my b a c h e l o r ' s degree f r o m t h e Massachuset ts 
I n s t i t u t e o f Technology i n 1977. I n 1978, I r e c e i v e d two 
m a s t e r ' s degrees f r o m MIT, one i n C i v i l E n g i n e e r i n g 
( T r a n s p o r t a t i o n Systems) and one f r o m t h e A l f r e d P. Sloan 
School o f Management, w i t h c o n c e n t r a t i o n s i n economics, 
o p e r a t i o n s r e s ea r ch , t r a n s p o r t a t i o n systems a n a l y s i s and 
p u b l i c s e c t o r management. My c u r r i c u l u m v i t a e i s a t t a ched 
a.M E x h i b i t A.* 

2 . S u b j e c t s Covered i n Thi.q S ta tement 

I have been asked by the Cowboy R a i l r o a d Development 
Company (CRDC) t o ana lyze t he e f f e c t o f t h e UP/SP merger on 
t he c o m p e t i t i v e o u t l e t s a v a i l a b l e t o .m a d d i t i o n a l r a i l r o a d 
seek ing t o serve the Powder R i v e r Bas in (PRB). As the Board 
undoub ted ly i s aware, t h e t l o w o f u t i l i t y steam c o a l f r o m 
t h' I 'KH has come t o r e p r e s e n t one o f t he l a r g e s t s i n g l e 
.sources o f viomestic r a i l t r a f f i c . I n 1999, o v e r 300 m i l l i o n 
tons o f c o a l were produced i n the Wyoming p o r t i o n or the 
PRB a l o n e . The vas t m a j o r i t y o f t h i s tonnage moved by r a i l 
f)- ' ' i lung d i s t a n c e s ( o f t e n 1000 m i l e s o r m o r e ) . These 
mcjvements are e x t r e m e l y dependent upon t h e c o m p e t i t i v e n e s s 
o f r a i l t r a n s p o r t a t i o n , as t h e r e a re no v i a b l e t r u c k o.-
barge a l t e r n a t i v e s . * * 

.11 i t ; ; p - i ( t h Animal O v e r s i g h t R e p o r t , UP sought t o impeach my 
c r e d i b i l i t y based upon a message I had sen t t o c l i e n t s s o l i c i t i n g 
p a r t i c i p a t i o n i n a s t u d y o f t h e t y p e p r e s c r i b e d by t h e Board as 
necessary t o address c o m p e t i t i v e p r o b l em?,- wh ich a h i p p e r s f e e l may 
e x i s t . My response t o the UP may be f o u n d a t E x h i b i t 1 t o t h i s 
v e r i f i e d s t a t e m e n t . 

The Board d e c l i n e d t o p r e s c r i b e a remedy f o r a 3 to~2 l o s s , r e l y i n g i n 
l a r g e p a r t on i t s f i n d i n g o f t r u c k c o m p e t i t i o n f o r h i g h v a l u e , s e r v i c e 
s e n s i t i v e a u t o m o t i v e and i n t r a m o d a l t r a f f i c f l o w s . UP/SP D e c i s i o n No. 
44 a t 120. Ju s t as t h e Board " ' [ d i d ] no t t h i n k i t i s v a l i d t o a p p l y 
r a t e p r o j e c t i o n s based on g r a i n t r . i f f i r t o o t h e r c a t e g o r i e s o f 3 - t o - 2 



To serve a p o r t i o n o f t h i s t r a f f i c , t h e Board i s 
al r e a d y c o n s i d e r i n g the a p p l i c a t i o n by DM&E f o r a new r a i l 
access t o the PRB. As d e s c r i b e d i n t h a t a p p l i c a t i o n , DM&E's 
p r o j e c t would c r e a t e a s i g n i f i c a n t mileage advantage over 
UP and BNSF f o r a number of movements t o t h e upper midwest, 
p r i m a r i l y i n v o l v i n g p o r t i o n s of Minnesota and Wisconsin. 
The Board has a l r e a d y found t h a t the c r e a t i o n o f t h a t new 
PRB access would be i n the p u b l i c i n t e r e s t . 

Because the DM&E proposal i s g e o g r a p h i c a l l y o r i e n t e d 
toward s e r v i n g t h e upper midwest, i t s o u t l e t s were not 
m a t e r i a l l y a f f e c t e d by the UP/SP merger. I n c o n t r a s t t o 
DM&E, CRDC i s d e v e l o p i n g a p l a n t o c r e a t e a new PRB access 
t h a t would t r a v e r s e Nebraska, and e f f e c t i v e l y reach major 
c o a l markets i n the c e n t r a l p o r t i o n of t h e U.S. For the 
purpose of t h i s t e s t i m o n y , I have been asked t o assume t h a t 
CRDC w i l l have t h e c a p a b i l i t y t o c r e a t e a new r o u t e t o 
Kansas C i t y t h a t has f a v o r a b l e t e r r a i n and lower mileage i n 
comparison w i t h t h e r o u t e s c u r r e n t l y o p e r a t e d by BNSF and 
UP. I have reviewed r e l e v a n t p o r t i o n s o f CROC's pla n s , and 
b e l i e v e t h a t t h i s i s a reasonable assumption. 

In this statement I document the ways in which the 
markets able to be served by a new PRB carrier with an 
eificient route to Kans.i.': i'lty h.ive been foreclosed by the 
loss of SP s independent competitive^ influence. For reasons 
discusser", below, 1 believe that the Board should explicitly 
reserve and extend oversight j ur i.ndict i on witti respect to 
the.si • ! 1 itfjH . 

3 . The DynaTnic Aspect of Competition 

The DM&E a p p l i c a t i o n and CRDC pl a n s i l l u s t r a t e a 
dynamic cspect o f marketplace c o m p e t i t i o n t h a t i s o f t e n 
o v erlooked, p a r t i c u l a r l y i n the r a i l r o a d i n d u s t r y . At any 
gi v e n p o i n t i n t ime^, market compeM it i<iii t e f l e c t e d i n the 
p r i c e / s e r v i c e o p t i o n s a v a i l a b l e t o s h i p p e r s . Over a p e r i o d 
of time, however, those p r i c e / s e r v i c e o p t i o n s t e n d t o 
change as the r e s u l t of e f f o r t s by i n d i v i d u a l f i r m s t o 
improve t h e i r market p o s i t i o n and p r o f i t a b i l i t y . Such 
changej are t y p i c a l l y d r i v e n by d i f f e r e n t forms of 
in..ovation. I n a c o m p e t i t i v e marketplace, f i r m s t h a t don't 

t r a f f i c that have markedly d i f f e r e n t t r a n s p o r t a t i o n characcer'stics,' 
i d . , BO too there i s no cre d i b l e basis f o r a comparable treatment of 
PRB coal flows. 



set o r keep the pace of such i n n o v a t i o n are u n l i k e l y t o 
prosper o r even s u r v i v e m the l o n g e r term. 

I n the r a i l inc'-..oLry, many types of i n n o v a t i o n s m'-'y 
c o n t r i b u t e over time t o tne a v a i l a b i l i t y t o sh i p p e r s of 
improved p r i c e / s e r v i c e o p t i o n s . These i n c l u d e , f o r example, 
p r o d u c t i v i t y imiprovements (e.g., i n t r o d u c t i o n of 286,000 
l b . c a r s ) ; mergers, trackage/haulage r i g h t s o r marketing 
agreements among c a r r i e r s t h a t enhance the e f f e c t i v e n e s s of 
competing r o u t e s ; and b u i l d - o u t s and b u i l d - i n s t o add 
co m p e t i t o r s a t s p e c i f i c p o i n t s o r areas. 

An i l l u s t r a t i o n of t h i s process i s p r o v i d e d by the PRB 
i t s e l f . I n the 1970's BN was the o n l y r a i l c a r r i e r a b le t o 
o r i g i n a t e c o a l from t he PRB. C&NW f o r m u l a t e d a p l a n t h a t 
u l t i m a t e l y i n v o l v e d a com.bination o f c o l l a b o r a t i o n w i t h UP 
and c a p i t a l investment i n the Connector Line ( t o UP) and 
J o i n t Line t o c r e a t e t h e second PRB access. With the 
a d d i t i o n of a c o m p e t i t o r (as w e l l as the subsequent 
p r o l i f e r a t i o n o f p r o d u c t i v i t y improvementB), many PRB coal 
flows now have b e t t e r p r i c e / s e r v i c e o p t i o n s than they would 
have had i f BN had remained the o n l y c a r r i e r i n the Basin. 
Shippers and the economy as a whole thus b e n e f i t e d 
m a t e r i a l l y from t he e n t r y of a new c a r r i e r t o t h i s market. 

4. Growing PRB Volumes and L i m i t s on the E f f e c t i v e n e s s o f 
Competition between UP and BNSF Fos t e r the P o t e n t i a l f o r 
Entry by One Or More New Competitors 

I n comparison w i t h l a t e I'J/<»':• (wlw ii p l a n s f o r 'he 
second PRB access were bo ina deveIcjpe.i) , t he market t o r PRB 
coal has grown e x p l o s i v e l y , and now m a t e r i a l l y exceeds most 
or a l l o f the volume p t o i e c t i o n s made <it t h" time. The 
growth t r e n d appears t o be cont i tm ing, as many u t i l i t i e s 
have a l r e a d y planned or implement ed increases i n PRB coal 
consumption over 1999 l e v e l s . P r o j e c t e d p l a n t conversions, 
changes i n bl e n d r a t i o s and pro p o s a l s f o r new coal f i r - ? d 
g e n e r a t i o n a l l c o n t r i b u t e t o in c r e a s e s i n t h e volume of 
coal used t o generate e l e c t r i c i t y and/or t h e share of t h a t 
coal t h a t i s expected t o o r i g i n a t e i n the PRD. 

At t he same t i m e , t h e c o m p e t i t i o n between UP and BNSF 
f o r many PRB f l o w s i s imbalanced i n a way t h a t p r e v e n t s 
shippers from r e a l i z i n g the t h e o r e t i c a l b e n e f i t s of even 2-
c a r r i e r c o m p e t i t i o n . As recognized by the Board i n the 
UP/SP merger d e c i s i o n , t he c o m p e t i t i v e n e s s o f a r o u t e f o r 
moving PRB c o a l t r a i n s i s determined l a r g e l y by i t s 



mileage. I n the case o f Wyoming PRB c o a l moving eastward, 
UP enjoys a s i g n i f i c a n t mileage advantage over BNSF f o r 
movements t o most p o i n t s i n a broad g e o g r a p h i c a l area. T h i s 
i s i l l u s t r a t e d by Table 1, which shows UP and BNSF mileages 
f o r movements from a r e f e r e n c e p o i n t i n t h e PRB t o v a r i o u s 
gateways. 

Table 1 

UP/BNSF Mlleage t o Gateways 

D e s t i n a t i o n 

Mileage from 
Black Thunder 

v i a 
BNSF UP 

UP 
Advantage 

A i r l i n e 
Mileage 

UP 
C i r c u i t y (%) 

Kansas C i i y 829 763 66 645 18.3 

.... 
St. Louis 1, 163 1 , 046 117 863 21.2 

Chicago 1 , 156 1,108 4 8 908 22 . 0 

M i nneapolis 1 , 085 976 109 605 61 . 3 

Tie g eneral mileage disadvantage- of HN-SF i n these 

•d b t he f a c t t h a t the BNSF r o u t e across flowf i s exacerbat 
Nebra.ika ( e s p e c i a l l y I ' t ween Crawford and A l l i a n c e ) has 
less f a v o r a b l e grade .uid (>t)ei.iting c o s t c h a r a c t e r i s t i c s i n 
comparison -«v/itli 'he UÊ  l o n t i - . In t lu-.^ie f l o w s , UF' .md BNSF 
are not c l o s e tc being equal compel i t o r f i , and UP has 
s i g n i f i c a n t l a t i t u d e i n i t s p r i c i n g and ope^rating 
p r a c t i c e s . 

The t a b l e a l s o show.s t h a t the UP advantage over BNSF 
i s not the r e s u l t of .my t ype of e x t r a o r d i n a r i l y e f f i c i e n t 
r o u t e l a y o u t . I f a n y t h i n g , the UP r o u t e s themselves are 
f a i r l y c i r c u i t o u s . T h i s i s not s u r p r i s i n g , s i n c e t he r o u t e 
out ot the Basin t h a t UP now operates ( v i a the Connector 
Line) was b a s i c a l l y a second-best s o l u t i o n t h a t was born of 
n e c e s s i t y when C&NW was unable t o fund i t s p r e f e r r e d 
approach, namely r e h a b i l i t a t i o n o f t h e Cowboy L i n e . While 
the volume has grown d r a m a t i c a l l y , UP s t i l l o perates a 
c i r c u i t o u s r o u t e b u i l t from a patchwork d e s i g n , c o n s t r a i n e d 
o n l y by a BNSF r o u t e t h a t i s even weaker. 



Absent t he c o m p e t i t i v e i n f l u e n c e of a t h i r d c a r r i e r t o 
the c e n t r a l U.S., n e i t h e r incumbent c a r r i e r has taken steps 
t o m a t e r i a l l y change t h i s s i t u a t i o n . The development o f 
t h i s t y pe of complacency i s a r i s k when t h e r e are o n l y two 
c a r r i e r s . The incumbents have had p l e n t y of time t o become 
f a m i l i a r w i t h each o t h e r ' s c o m p e t i t i v e p r a c t i c e s . T h i s 
f a m i l i a r i t y i s f u r t h e r f a c i l i t a t e d by the f a c t t h a t , as 
shown m the FRA r a i l network, t h e r e are now over 6,400 
r a i l l i n e segments t h a t are shared by UP and BNSF, 
g e n e r a l l y w i t h one as the l a n d l o r d and the o t h e r as the 
t e n a n t . 

Under these c o n d i t i o n s , i t i s not s u r p r i s i n g t h a t 
economic support would develop f o r the i n t r o d u c t i o n t o the 
Basin o f one or more e f f i c i e n t new r a i l c a r r i e r s t o b r i n g 
the b e n e f i t s of s t r o n g e r c o m p e t i t i o n t o these l a r g e and 
im p o r t a n t f l o w s . When incumbent s u p p l i e r s are u n w i l l i n g o r 
unable t o pe r f o r m up t o the standards t h a t a c o m p e t i t i v e 
market can support, t h e market w i l l tend t o a t t r a c t new 
s u p p l i e r s . To preserve the f u n c t i o n i n g of t h i s c o m p e t i t i v e 
process i n the r a i l i n d u s t r y , t h e STB must a c t t o ensure 
t h a t v i a b l e new e n t r a n t s are not i n a p p r o p r i a t e l y h i n d e r e d 
by mergers o r o t h e r a c t i o n s by the incumbent c u t i e r s . 

5. The Economic Pressure f o r New E n t r y I s At Least 
P a r t i a l l y F r u s t r a t e d By The Re s u l t s Of Past R a i l Mergers, 
I n c l u d i n g the UP/SP Merger 

Since t he time t h e second r a i l access t o the PRB was 
conceived .md i lemented, numerous t a i l t n e i i . t.- \\.i-.'>-
o c c u r r e d . I n st^me i n s t a n c e s , these mergers have m a t e t i . i i l y 
a f f e c t e d t h e a b i l i t y o f i n d i v i d u a l p l a n t s t o b e n e f i t f i o m 
the new t r a n s p o r t a t i o n o p t i o n s t h a t c o u l d be in! >')duce>d by 
a new PRB c . i r r i e r . 

The v i a b i l i t y of new access i s u l t i m a t e l y determined 
by t h e e f f e c t i v e n e s s of the new t r a n s p o r t a t i o n o p t i o n s i t 
can b r i n g t o d i f f e r e n t markets. To the e x t e n t t h a t v i a b l e 
independent s e r v i c e t o d i f f e r e n t markets has been 
e l i m i n a t e d by past mergers, t h e a b i l i t y o f t h e marketplace 
t o s u s t a i n new PRB access has been compromised. I n 
h i n d s i g h t , t h e r e appears t o be a t e n s i o n between t h e 
c r e a t i o n o f new PRB access on the one hand, and the 
tre a t m e n t of t h i r d c a r r i e r i s s u e s i n some of the past 
merger cases. Of d i r e c t relevance t o the UP/SP merger 
o v e r s i g h t process, t he a b i l i t y of a new PRB access of the 
type contemplated by CRDC t o reach s i g n i f i c a n t markets was 



d i m i n i s h e d by the UP/SP merger 
t h a t were o r i g i n a l l - y imposed) . 

[even w i t h t h e c o n d i t i o n s 

I n I t s D e c i s i o n No. 44 i n the UP/SP merger, t h e Board 
r e c o g n i z e d t h e important r o l e t h a t an independent SP c o u l d 
p l a y as a p a r t i c i p a n t i n c o m p e t i t i v e , low-mileage r o u t e s 
f o r t h e movement of PRB coal . I t s p e c i f i c a l l y g r a n t e d t h e 
request o f TXU f o r BNSF o have access over SP's l i n e s o u t h 
of Shreveport t o r e p l i c a t e the a b i l i t y of an independent SP 
t o p a r t i c i p a t e i n a BNSF-Kansas City-KCS-Shreveport-SP-
Tenaha-BNSF r o u t e t o serve TXU's M a r t i n Lake p l a n t near 
Henderson, TX. 

The type of SP c o m p e t i t i v e r o l e i d e n t i f i e d by the 
:ioard and addressed by t h i s c o n d i t i o n i s i l l u s t r a t i v e o f 
the p o t e n t i a l comper.ition t h a t was l o s t i n t h e c o n t e x t o f a 
t h i r d PRB e n t r a n t . Put another way, i f t h e r e were a change 
o f circ-umstance i n which a new PRB c a r r i e r t h a t c o u l d reach 
Kansas C i t y came i n t o e x i s t e n c e , SP had the a b i l i t y and 
i n c e n t i v e t o p r o v i d e e f f e c t i v e e n t r y by such a c a r r i e r i n t o 
s e v e r a l markets served by BNSF and/or UP. A hidden 
consequence o f ehe UP/SP merger was t h a t UP i c q u i r e d t h e 
a b i l i t y t o i n t e r f e r e w i t h the c r e a t i o n of a u h i r d PRB 
c a r r i e r , a t least w i t h respect t o such f l o w s . 

6. S p e c i f i c Flows Where SP's Potentia." Compe , i t i v e Role 
As A N e u t r a l Connection For A New PRB C a r r i e r Was 
E l i m i n a t e d 

Ai-.-Muminq th'' <•:>-. i:-t > 11'-e ( i | .1 new PRB o u t l e t w i t h an 
e t f i c i e n t and low mileage tout(.' t o Kansas C i t y , t h e r e a re 
s e v e r a l s p e c i f i c f l o w s of PRB coa l f o r which t h e UP/SP 
merger e l i m i n a t e d the a b i l i t y of SP t o pr a mea n i n g f u l 
c o m p e t i t i v e r o l e . These itu-iude: 

a. Flows t o s e v e r a l major p l a n t s g e n e r a l l y east and/or s o u t h 
of St. Louis that would u\ ik'• • . i : : . - of SP's t r a c k a g e r i g h t s 
over UP from Kansas C i t y t o reach r a i l c o n n e c t i o n s at St. 
Louis'**; 

b. Flows t o a number of major p l a n t s i n the v i c i n i t / of t h e 
SP l i n e southwest of Thebes, I L ; 

c. Flows t h a t would make use of SP l i n e n o r t h e a s t o f 
Texarkana t o connect (assumed v i a KCS) t o t h e new o u t l e t 
at Kansas e i t y ; 

For a number of reasons, i t cannot be assumed that the remaining 
"neutral" routes connectiry Kansas City and St. Louis (KCS; NS) would 
be effective options for a new PRB carrier. 



d. Flows t o p l a n t s t h a t would make use o f the SP l i n e 
between Texarkana and P i t t s b u r g , TX t o s h o r t e n the l e n g t h 
of a KCS r o u t i n g from Kansas C i t y ; 

e. Flows t o the v i c i n i t y of the M a r t i n Lake p l a n t t h a t would 
make use of the SP l i n e southwest of Shreveport t o 
connect (assumed v i a KCS) t o the new o u t l e t a t F.ansas 
C i t y ; and, 

f . Flows t o s e v e r a l p l a n t s i n the v i c i n i t y of the SP l i n e 
south o f Corsicana, TX t h a t would make use of the r i g h t s 
SP a c q u i r e d i n t h e BN/ATSF merger ( t o o p e r a t e over the 
former ATSF l i n e from Kansas C i t y t o F o r t Worth, TX v i a 
Olathe and Cassoday, KS, as acknowledged by the Board i n 
Appendix B of D e c i s i o n No. 47 i n Finance Docket No. 
32549) t o produce a h i g h l y c o m p e t i t i v e r o u t i n g . 

The SP l i n e s a s s o c i a t e d w i t h these f l o w s are shown i n 
Figure 1. 

CRDC considet.; t l . i d e n t i t y o f i t s i n d i v i d u a l members 
and r e t a i l customer.;, and t h e i r volume p r o j e c t i o n s , t o be 
h i g h l y conf i d e n t i<i! . I n the aggregate, CRDC hir; a u t h o r i z e d 
iiie t o d i s c l o s e t o t l i e i v . i t ' i t h a t the cumul.it i v tonnage at 
issue i n t h e f l o w s d e s c r i b e d above, f o r which SP co u l d have 
played an impor t a n t c:ompet i*" i v.- r o l e g i v e n a new PRB o u t l e t 
at Kansas C i t y , i s i n exces;* of 160 m i l l i o n ton:;/year. 

7. Recommendation 

To nrevent III' Mi nn f i ' i i;; i ng t l w 11 • i 1 i t y ^ ' f i i li i t < 1 
PRB .111 lot t.> reach maikets t h a t c o u l d haVi' !• • n i o.iched 
by a neut. t'U ,SP, i t i s l i k e l y t h a t some form 
c o n v e n t i o n a l remedy, such as trackage r i g l i t s , w i l l i)e 
r e q u i r e d . Hov.'evei , the CRDC plan.", no not yet s u t t i c i e n t l y 
developed t o support a s p e c i f i c request. To preserve 
c o m p e t i t i v e r a i l o p t i o n s a v a i l a b l e at t h e time of the UP/SP 
merger, and t o make thos'^ o p t i o n s a v a i l a b l e t o enhance t lie 
e f f i c i e n c y of domestic energy supply, I b e l i e v e i t would be 
it : the p u b l i c i n t e r e s t f o r the Board t o extend o v e r s i g h t 
w.th l e s p e c t t o these f l o w s . 



I c e r t i f y under penalty of p e r j u r y the foregoing t o be 
true and correct, based on my knowledge and information. 

August L^„, 2001 
Michael A. Nelson 



Fxhibit I 

Comment on UP's Footnote 4 

I n Footnote 4, page 3 of i t s O v e r s i g h t Report, UP took v.'hat 
I view as the h i g h l y unusual s t e p of c r i t i c i z i n g my 
s o l i c i t a t i o n of s h i p p e r s t o p a r t i c i p a t e i n a t r a f f i c study 
t h a t was t o have been s u b m i t t e d i n these proceedings. I n 
i t s d e c i s i o n l a s t year, t h e Board s p e c i f i c a l l y i d e n t i f i e d 
such a study as being needed t o document the e x i s t e n c e of 
any c o m p e t i t i v e problems stemming from t h i s merger. 

I agree w i t h the Board t h a t a t r a f f i c study would be u s e f u l 
i n r e s o l v i n g issues r e l a t e d t o t h e e x i s t e n c e - or l a c k of 
e x i s t e n c e - of c o m p e t i t i v e problems stemming from t h i s 
merger. I t wouid be u s e f u l p r e c i s e l y because i t would be 
based on r e a l t r a f f i c analyzed u s i n g methods t h a t would be 
s u b j e c t t o i€>view, r t it i ism and c o l l e c t i o n . 

These same on.ii a c t e r i s t i c s make HP's b i a s c l a i m s 
meaningless. My past s t u d i e s ol i - o m p e t i t i o n among wes'• i :i 
r a i l r o a d s , along w i t h more recent comments and anecdotes 
p r o v i d e d t o me by numerous knowledgeable s h i p p e r and 
r a i l r o a d repre.qentatives, leads nie t o b e l i e v e t h a t t h e r e 
l i k e l y i j o .•:.,ni" markets where c a r e f u l study won M io-,-f,i| .ni 
i n c r e a s e i n r a i l market power as a r e s u l t of the UP/.SP 
merger. Their- \r. no way t o know p r e c i s e l y what markets have 
been a f f e c t e t i , .uui L)y how muc-h, w i t h o u t a c t u a l l y p e r f o r m i n g 
the s tudy. 

Hy the same token, without , i t t . i t l o- study, t i n !o i ; - , n . w.i-/ 
for- t h i s Board t o r e l i a b l y conr-1 ude t l i . i t t hei.-e have been no 
c o m p e t i t i v e problems. For reasons t h a t are u-iclear, the 
Board has s t r a y e d from t h e view of o v e r s i g h t a r t i c u l a t e d by 
Chairman Morgan i n the o r i g i n a l d e c i s i o n : 

"The Board w i l l not depend upon s h i p p e r s and ^ i . l e e t e d 
p a r t i e s t o do i t s m o n i t o r i n g . " [Finance Doer . : i No. 32760, 
D e c i s i o n No. 44 a t 240.] 

My experience leads me t o agree w i t h the p o s i t i o n t h a t t h e 
Board should not r e l y on s h i p p e r s t o speak out about 
c o m p e t i t i v e problems. Shippers who a c t u a l l y experience 
i n c r e a s e s i n r a i l r o a d market power are g e n e r a l l y q u i t e 
r e l u c t a n t t o i d e n t i f y themselves p u b l i c l y , based on the 



vary r e a l fear that the increased market power w i l l be 
exercised to t h e i r f u r t h e r disadvantage. 

When UP c r i t i c i z e s and attempts t o undercut the c r e d i b i l i t y 
of a study I haven't even perforned yet, I believe i t s 
i n t e n t i s to c h i l l the w i l l i n g n e s s that some shippers may 
have had t o pursue r e l i e f of competitive problems through 
support of the propcsed study and p a r t i c i p a t i o n i n the 
oversight process. UP's brazen w i l l i n g n e s s to use the 
Board's own proceeding t o dissuade shippers fr-^mi 
p a r t i c i p a t i n g i n the process speaks volumes about the 
degree of influence that UP no-w believes i t holds. 
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MICHAEL A. NELSON 

14S Cori n t h Street 
North Adams, .MA 012 4 7 

EDUCATION 

M.S. C i v i l Engineering, Massachusetts I n s t i t u t e of 
Technology 

M.S. Management, A l f r e d P. Sloan School of Managernent, 
Massachusetts I n s t i t u t e of Technology 

B.S. Management, Massachusetts I n s t i t u t e of Technology 

Ccncentrat ions i n t r a n s p o r t a t i o n systems, economics and 
operations research. 

EXPERIENCE 

Mt . Nelson i s an independent t r a n s p o r t a t i o n systems 
analyst. He provides management and economic co n s u l t i n g and 
l i t i g a t i o n support. His work t y p i c a l l y involves developing 
and applying methodologies based on operations research, 
microeconomics, s t a t i s t i c s and/or econometrics t o solve 
specialized a n a l y t i c a l problems, as i l l u s t r a t e d by the 
fo l l o w i n g examples of his oxperience: 

A. Rail road 

On behalf ot . group of major e l e c t r i c u t i l i t i e s and power 
producers, Mr. Nelson i s d i r e c t i n g the design of a b i l l i o n -
d o l l a r p r o j e c t t o create a new r a i l r o a d access across 
northern Nebraska to coal mines i n the Powder River Basin 
(PRB) area of Wyoming. 

Also f o r e l e c t r i c u t i l i t i e s and power producers, Mr. Nelson 
has performed d e t a i l e d analyses of r a i l t r a n s p o r t a t i o n 
options f o r a t o t a l of over 30 large c o a l - f i r e d generating 
s t a t i o n s . The r e s u l t s of these analyses have served as the 
basis f o r managen.enL decisions that are pr o j e c t e d to save 
many m i l l i o n s of dolla.-rs i n f u e l costs. 



On behalf of the Town of Easton (MA) , Mr. Nelson performed 
a p r e l i m i n a r y e v a l u a t i o n of a report issued by the 
Massachusetts Bay Transportation A u t h o r i t y (MBTA) 
describing i t s analysis of the "Attleboro Bypass" option 
for p r o v i d i n g new commuter r a i l service t o New Bedford/Fall 
River. Mr. Nelson i d e n t i f i e d a series of methodological 
d e f i c i e n c i e s that appear to m a t e r i a l l y i n f l u e n c e the 
r e s u l t s and conclusions presented i n the r e p o r t . 

On behalf of Arkansas E l e c t r i c Cooperative Corporation, Mr. 
Nelson submitted a statement to the Surface Transportation 
Board (STB) i n Finance Docket 32760 (Sub-No.21). This 
statement addressed competitive issues r e s u l t i n g from the 
Union Pacific/Southern P a c i f i c (UP/SP) r a i l r o a d mergei, 
w i t h a p a r t i c u l a r focus on the e f f e c t of trackage r i g h t s 
compensation l e v e l s . 

On behalf of the Committee to Improve American Coal 
Transportation (IMPACT), Mr. Nelson submitted a statement 
to the STB i n Ex Parte 582 (Sub-No. 1) . This statement 
addressed a wide range of issues r e l a t e d t o r a i l merger 
p o l i cy. 

For a major Class 1 r a i l r o a d , Mr. Nelson assisted senior 
management s t a f f i n the de... ign and evaluatic->n of a 
p o t e n t i a l c o n s t r u c t i o n p r o j e c t . 

For the Mid-States C o a l i t i o n f o r Progress (a group of 
landowners) , Mr. Nelson analyzed the proposal by the 
Dakota, Minnesota and Eastern Ra i l i o a d (DM&E) t o construct 
an extension of i t s l i n e i n t o the PRB. Mr. Nelt;on developed 
estimates of DM&E's volumes and u n i t revenue l e v e l s on the 
basis of a plant-by plant analysis, t a k i n g i n t o account 
l i k e l y f u t u r e market conditions and the competitive 
c a p a b i l i t i e s of the UP and Burl i n g t o n Noithern Santa Fe 
(BNSF). Mr. Nelson's analysis was f i l e d at the STB (Finance 
Docket No. 33407). 

For the National Railroad Passenger Corporation (AMTRAK), 
Mr. Nelson i n v e s t i g a t e d issues r e l a t e d t o the d e f i n i t i o n of 
"express" t r a f f i c that AMTRAK i s permitted t o ca r r y CSTB 
Finance Docket No. 33469). Mr. Nelson analyzed relevant 
data from the STB R a i l Waybill Sample and the Census of 
Transportation, and i n v e s t i g a t e d the f a c t o r s a f f e c t i n g use 
of Amtrak by the U.S. Postal Service. The d e f i n i t i o n of 
"express" ev e n t u a l l y adopted by the STB was consistent w i t h 
Mr. Nelson's f i n d i n g s . 



For t h e Moffa t Tunnel Commission ( C o l o r a d o ) , Mr. Nelson 
analyzed t h e f a c t o r s a f f e c t i n g f u t u r e r a i l r o a d use o f t h a t 
t u n n e l , which t r a v e r s e s the C o n t i n e n t a l D i v i d e and serves 
the p r i n c i p a l Colorado c o a l f i e l d s on the UP l i n e t h a t 
f o r m e r l y was the Denver and Rio Grande Western R a i l r o a d 
(DRGW) main l i n e west of Denver. The t u n n e l had 
h i s t o r i c a l l y been owned by the Commission (and leased t o 
the r a i l r o a d ) , but under sunset l e g i s l a t i o n was being 
o f f e r e d f o r p u b l i c s a l e . Mr. Nelson's a n a l y s i s i n c l u d e d 
study of the u t i l i z a t i o n o f Colorado/Utah vs. PRB c o a l s i n 
the c o n t e x t of the c e n t r a l c o r r i d o r c o n d i t i o n s imposed by 
the STB i n the UP/SP merger. 

For Canadian P a c i f i c Railway (CP) , Mr . Nelson performed 
d e t a i l e d s t u d i e s o f c o m p e t i t i v e c'-nd t r a f f i c issues 
a s s o c i a t e d w i t h t h e a c q u i s i t i o n and break-up o f C o n r a i l by 
N o r f o l k Southern and CSX (Finance Docket No. 33388) . These 
s t u d i e s i n c l u d e d analyses o f c o m p e t i t i v e i s s u e s i n t h e area 
served by the former Delaware and Hudson uiow a CP 
s u b s i d i a r y ) and i n the midwest, c o m p e t i t i v e issues 
i n v o l v i n g c o a l t r a f f i c throughout t h e C o n r a i l s e r v i c e area, 
and t r a f f i c impacts a s s o c i a t e d w i t h p o t e n t i a l r emedial 
c o n d i t i o n s . CP r e l i e d upon the r e s u l t s o f Mr. Nelson's 
s t u d i e s i n r e a c h i n g i t s s e t t l e m e n t s w i t h A p p l i c a n t s i n t h a t 
case. 

For SP, Mr. Nelson p r o v i d e d e x p e r t t e s t i m o n y b e f o r e the 
I n t e r s t a t e Commerce Commission (ICC) i n Finance Docket No. 
32133 (the proposed contrv_l of C&NW by UP). Th. i t e . s t i m o n y 
was based p r i m a r i l y on Mr. Nelson's analyses of data from 
the R a i l W a y b i l l Sample, which i d e n t i f i e d s u b s t a n t i a l 
numbers of s p e c i f i c flows f o r which t h e proposed 
t r a n s a c t i o n c r e a t e d d i f f e r e n t t y pes o f p o t e n t i a l 
c o m p e t i t i v e problems ( i n c l u d i n g losses of p o i n t - t o - p o i n t 
c o m p e t i t i o n , source c o m p e t i t i o n , c o m p e t i t i o n i n g r a i n 
o r i c f i n a t i o n s , and s h i p p e r l e v e r a g e ) . I n a d d i t i o n , Mr. 
Nelson's t e s t i m o n y u t i l i z e d R a i l W a y b i l l Sample data t o 
de.r.onstrate the occurrence of m e r g e r - r e l a t e d f o r e c l o s u r e 
from p r e v i o u s UP a c q u i s i t i o n s , and p r o v i d e d s t a t i s t i c a l 
support f o r SP's t r a f f i c study. Mr. Nelson a l s o conducted a 
d e t a i l e d i n v e s t i g a t i o n of the impact of t h e merger on 
source c o m p e t i t i o n f o r western c o a l . 

For Rio Grande I n d u s t r i e s (RGI), Mr. Nelson p r o v i d e d e x p e r t 
t e s t i m o n y b e f o r e t h e ICC i n Finance Docket No. ' s 31505 (the 
proposed a c q u i s i t i o n by RGI of Soo's Kansas C i t y - Chicago 



l i n e ) and 31522 (the proposed a c q u i s i t i o n by RGI of the 
Chicago, Missouri and Western l i n e between St. Louis and 
Chicago) based on his analysis of Rail Waybill Sample data. 
This testimony involved analysis of p o t e n t i a l cumulative 
anti-competitive e f f e c t s from the proposed transactions, 
development of time-series estimates of r a i l t r a f f i c 
volumes and c a r r i e r shares i n d i f f e r e n t flows, and 
assessment of the s t a t i s t i c a l r e l i a b i l i t y of the portions 
of the testimony of other RGI witnesses that were based on 
Rail Waybill Sample data. 

Also f o r RGI, Mr. Nelson provided expert testimony before 
the ICC i n Finance Docket No. 32000, the c o n s o l i d a t i o n of 
SP and DRGW. This testimony involved analysis of Ra i l 
Waybill Sample data to determine r a i l t r a f f i c volumes i n 
d i f f e r e n t flows, the s t a t i s t i c a l r e l i a b i l i t y of studies 
conducted by other RGI witnesses, and p o t e n t i a l competitive 
problem flows associated w i t h a con s o l i d a t i o n of SP and 
KCS. 

Fot jjRdW, Mt . Nelson provided expert testimony before the 
ICC m Finance Docket No. 30800 (the a c q u i s i t i o n ol MKT by 
UP) based on his analysis of Rail Waybill Sample data. This 
testimony involved examination of intramodal competition i n 
the c e n t r a l c o r r i d o r , development of t r a f f i c flow databases 
ut 1 1 1 .V ;i by ol liet 'vv 11 nesses, assessment of the . s t a t i s t i c a l 
r e l i a b i l i t y of other witnesses' studies, and analysis of 
issues r e l a t e d to use of market sliare data from w a y b i l l 
samples to evaluate the competitive impact of the proposed 
merger. 

Al.so for DRGW, M . Nelson provided extensive expe?rt 
testimony before the ICC regarding .i number of issues 
raised by the proposed merger of SP wi t h ATSF (Finance 
Docket No. 3 04 00) : 

* Mr. Nelson provided a d e t a i l e d comparison of the 
economic and operating c h a r a c t e r i s t i c s of the i n t e r c i t y 
t r u c k i n g and r a i l r o a d i n d u s t r i e s , w i t h a p a r t i c u l a r focus 
on long-haul markets. Mr. Nelson's analysis of the t r u c k i n g 
industry u t i l i z e d the National Motor Transport Data Base 
(NMTDB) . For t h i s study, Mr. Nelson developed and 
implemented a n a l y t i c a l techniques that compensate f o r the 
non-random sampling procedures employed i n the gathering of 
the NMTDB, making i t possible to use t h i s source t o 
r e l i a b l y conduct studies at the indu s t r y and c o r r i d o r 
l e v e l . The Commission adopted the r e s u l t s of Mr. Nelson's 



study v e r b a t i m xn i t s a n a l y s i s of the a n t i - c o m p e t i t i v e 
consequences of the proposed merger. 

* Using the NMTDB and the R a i l W a y b i l l Sample, Mr. 
Nelson analyzed the e x t e n t t o which r a i l p r i c i n g and 
s e r v i c e s on s e l e c t e d t r a f f i c are determined by competing 
i n t e r c i t y t r u c k i n g a l t e r n a t i v e s a v a i l a b l e t o s h i p p e r s . T h i s 
a n a l y s i s was conducted at a h i g h l y d e t a i l e d l e v e l , and 
i n c l u d e d e x p l i c i t a c c o u n t i n g f o r the h a n d l i n g 
c h a r a c t e r i s t i c s of each r a i l commodity and the o p e r a t i n g 
economics of the corresponding t r u c k equipment needed. 

* Mr. Nelson analyzed the t e s t s a p p l i e d by v a r i o u s 
economists i n the proceedings, i n c l u d i n g those of the U.S. 
Departments of J u s t i c e and T r a n s p o r t a t i o n , t o i d e n t i f y r a i l 
t r a f f i c t h a t would most l i k e l y be s u b j e c t t o a n t i 
c o m p e t i t i v e e f f e c t s i n the wake of t h e proposed merger. Mr. 
Nelson i d e n t i f i e d circumstances under which these t e s t s 
s y s t e m a t i c a l l y y i e l d i n v a l i d r e s u l t s , and p r o v i d e d 
g u i d e l i n e s f o r t h e i r proper a p p l i c a t i o n . 

* Mr. Nelson i d e n t i f i e d improvements needed i n the 
merger a p p l i c a n t s ' i n i t i a l methodolog-/ f o r e s t i m a t i n g the 
r a i l t r a f f i c d i v e r s i o n s t h a t l i k e l y would r e s u l t from the 
proposed merger. 

* In a d d i t i o n t o t h i s expert t e s t i m o n y , Mr. Nelson 
served as p r i n c i p a l i n v e s t i g a t o r f o r s e v e r a l s t u d i e s 
u n d e r l y i n g t e s t i m o n y o f f e r e d by o t h e r witnesses, a d d r e s s i n g 
i.<!;;ues, t e l a t e d t o intramodal ( r a i l ) c o m p e t i t i o n , p r o d u c t 
and source c o m p e t i t i o n , shifipf't b e n e f i t s and leverage and 
trackage r i g h t s compensation. Mt . Nelson a l s o conducted a 
tnuiiber c f s p e c i a l s t u d i e s on request f o r o t h e r witnesses 
and counsel. 

For a p r i v a t e c l i e n t , Mr. Nelson p a r t i c i p a t e d i n a study of 
t h e purchase and u t i l i z a t i o n of jumbo covered hopper cars 
b-/ s h i p p e r s and r a i l r o a d s . This study i n v o l v e d e x t e n s i v e 
a n a l y s i s of the R a i l W a y b i l l Sample and o t h e r data sources, 
and i n c l u d e d a d e t a i l e d e x a m i n a t i o n of h i s t o r i c a l car 
shortages i n l i g h t of economic and t r a f f i c c o n d i t i o n s , and 
o t h e r r e l a t e d f a c t o r s . The r e s u l t s of Mr. Nelson's work 
were i n c o r p o r a t e d i n t e s t i m o n y b e f o r e the ICC. 

As a s u b c o n t r a c t o r t o c o n s u l t i n g f i r m s , Mr. Nelson has 
p a r t i c i p a t e d i n a number of o t h e r r a i l - r e l a t e d s t u d i e s . 
These i n c l u d e (1) a n a l y s i s of R a i l W a y b i l l Sample data t o 



address issues stemming from t r a f f i c p r o t e c t i v e conditions 
at the J a c k s o n v i l l e (FL) gate-way between FEC and CSX, and 
(2) analysis of CN's Port Huron-Sarnia tunnel project and 
the a l t e r n a t i v e of a tunnel at Detroit-Windsor. 

B. Postal Service 

For Magazine Publishers of America (MPA), Mr. Nelson 
analyzed several issues r e l a t e d t o the t r a n s p o r t a t i o n costs 
incurred by tha Postal Service i n i t s movement of 
p e r i o d i c a l s . This included i d e n t i f i c a t i o n of f e a s i b l e cost 
reductions and efficxency improvements, as well as 
development of needed refinements i n the m.ethods used by 
the Postal Service to analyze t r a n s p o r t a t i o n costs. The 
r e s u l t s of t h i s work were presented t o the Postal Rate 
Commission (PRC) i n the R2000-1 omnibus rate case. 

Mr. Nelson i d e n t i f i e d and developed o p p o r t u n i t i e s f o r a 
major publisher to create more e f f i c i e n t and desirable 
p r i c e / s e r v i c e options by avoiding selected costs i n i t s 
mailings of p e r i o d i c a l s . This work included consideration 
of t r a n s p o r t a t i o n , d e l i v e r y and unfunded retirement 
1 iab i 1 i t y - -r ).sts . 

For Foster Associates (under contract to the Postal 
Service), Mt . Nelson worked in the f o l l o w i n g areas: 

* Delivery costing Mr. Nelson developed a series of 
refinements i n d e l i v e r y cost analysis procedures. These 
refinements included analysis of d i i v i n g t ime on motorized 
l e t t e r routes, c o l l e c t i o n costing and ext en;! i ve r e v i s i o n of 
costing f o r special purpose routes and spe.-ial d e l i v e r y 
messenger.'!, in support of the new methodolog i o;;, Mt . Nelson 
developed data c o l l e c t i o n plans and assisted i n the 
development of survey instruments and innovative procedures 
to gather new f i e l d data from c a r r i e r and messenger 
operations. He conducted extensive analysis of the new 
data, i n c l u d i n g development of data cleaning and weighting 
procedures, analysis program l o g i c , and r p e c i f i c a t i o n s f o r 
new econometric models. He also i d e n t i f i e d an overlap i n 
costing systems that produced a "double-count" of d e l i v e r y 
a c t i v i t y performed by personnel other than special d e l i v e r y 
messengers but charged to LDC 24 (Cost Segment 9) . He 
developed spreadsheet modifications needed to incorporate 
the costing refinements and new data, and eliminate the 
"double-count" problem. The r e s u l t s of Mr. Nelson's 
d e l i v e r y costing work were presented before the PRC i n the 



R97-1 omnibus r a t e case. The PRC adopted 9 o ut of 10 of Mr. 
Nelson's recommended m e t h o d o l o g i c a l changes, 2 w i t h 
commendations. 

•* New products - Mr. Nelson i d e n t i f i e d the cost b a s i s 
f o r a number of p o t e n t i a l new product o f f e r i n g s i n v o l v i n g 
Express M a i l and P r i o r i t - y M a i l , and developed t he 
a n a l y t i c a l framework and i n f o r m a t i o n needed t o support 
t h e i r i m p l e m e n t a t i o n . T h i s i n c l u d e d design and a n a l y s i s o f 
a new f i e l d study o f r e l e v a n t Express M a i l p i e c e 
c h a r a c t e r i s t i c s , which was a l s o pre s e n t e d by Mr. Nelson i n 
the R97-1 r a t e case. 

* L i t i g a t i o n support - I n Docket No. R94-1, Mr. Nelson 
reviewed i n t e r v e n e r t e s t i m o n y r e g a r d i n g c i t y d e l i v e r y 
c a r r i e r and t r a n s p o r t a t i o n i s s u e s , and developed d i s c o v e r y 
and c r o s s - e x a m i n a t i o n t o p i c s f o r P o s t a l S e r v i c e counsel. 

* IOCS - Mr. Nelson developed r e f i n e m e n t s i n IOCS data 
g a t h e r i n g procedures t o improve t he v a l i d i t y and p r e c i s i o n 
of a v a i l a b l e i n f o r m a t i o n r e g a r d i n g Express M a i l a c t i v i t i e . g . 
Mt . Nelson then i n t e r p r e t e d the i n i t i a l r e s u l t s from t he 
new data and p r o v i d e d s u g g e s t i o n s f o r improvements i n 
Express M a i l c o s t i n g procedures. 

* P o s t a l AMR Mt . Nelson developed a p l a n f o r 
a n a l y z i n g the s t i e e t time c o s t s a s s o c i a t e d w i t l i a proposal 
t o have p o s t a l v e h i c l e s p e r f o r m automated meter reading f o r 
111 1 1 i t y companies . 

* l-;.i<)le Network Mr. Ne 1 .son developed a p o t e n t i a l 
metiiodology f o r a t t r i b u t i n g the c o s t s o f d e d i c a t e d a i r 
t r a n s p o r t a t i o n s e r v i c e s p r o c u r e d by the P o s t a l S e t v i c e . 

For U n i t e d I'arcel S e i v i c e (Ul'S), Mi. Nel..on p r o v i d e d 
e x t e n s i v e e x p e r t t e s t i m o n y b e f r j r e tht. PRC i n Docket No. 
R90-1. T h i s t e s t i m o n y p r e s e n t e d Mr. Nelson's s t u d i e s of 
cost c a u s a l i t y and/or e l a s t i c i t y w i t h i n the c i t y d e l i v e r y 
c a r r i e r , s p e c i a l d e l i v e r y messenger, v e h i c l e s e r v i c e 
d r i v e r , purchased highway t r a n s p o r t a t i o n and ex p e d i t e d a i r 
network o p e r a t i o n s of t h e P o s t a l S e r v i c e . These s t u d i e s , 
which i n v o l v e d a p p l i c a t i o n of o p e r a t i o n s research 
techniques and development of econometric models and o t h e r 
s t a t i s t i c a l analyses based on p o s t a l data, were r e f e r e n c e d 
and r e l i e d upon e x t e n s i v e l y by the PRC i n i t s Opinion and 
Recommended D e c i s i o n . To a c o n s i d e r a b l e degree, these 
s t u d i e s r e p r e s e n t e d e x t e n s i o n s and r e f i n e m e n t s of Mr. 



Nelson's previous studies, which were presented before the 
PRC i n Mr. Nelson's testimony i n Docket No. R87-1, and i n 
Docket No. RM8'-2B, a rulemaking proceeding established i n 
part to explore issues raised i n testimony before the PRC 
i n Docket No. R84-1 f o r which. Mr. Nelson served as 
p r i n c i p a l i n v e s t i g a t o r . 

C. Other 

Mr. Nelson p a r t i c i p a t e d i n -in a i r p o r t master planning study 
f o r Sydney, A u s t r a l i a . For t h i s stud/, he developed a 
comprehensive set of s i t e s e l e c t i o n c r i t e r i a and evaluation 
measures. 

U n t i l February 1984, Mr. Nelson was a Senior Research 
Associate at Charles River Associates (CRA), an economic 
research and c o n s u l t i n g f i r m , where hi s work experience 
included the f o l l o w i n g : 

Freight Transportat ion 

Mt . Nelson served as Manager of Consulting Service ;; f o r the 
National Motor Transport Data Base (described above;, which 
at the time was sponsored by CRA. In t h i s p o s i t i o n , he was 
responsible f o r handling c l i e n t requests f o r information 
from t );/• database, i n c l u d i n g problem d e f i n i t i o n , sampling 
issues, conduct of analyses and r e p o r t i n g of r e s u l t s . He 
conducted s p e c i f i c analyses for a number of p u b l i c and 
pt 1 v.tt o o ] 1 onts . 

Mr. Nelscjii served an p r i n c i p a l invest i<^atoi fc^r a study of 
motor c a r r i e r safety and t r a f f i c c h a r a c t e r i s t i c s . This 
study involved extensive analysis of a number of databases, 
including the FHWA "Loadometer" Study, the 1977 Census of 
TransF)ortat ion, the ICC "Empty/Loaded" Survey, and the 
NMTDB. The r e s u l t s of h i s work were incorporated i n 
testimony before the U.S. D i s f i c t Court on behalf of a 
p r i v a t e c l i e n t engaged i n l i t i a t i o n w i t h a state over the 
use of t w i n t r a i l e r s . 

Mr. Nelson p a r t i c i p a t e d i n several other p r o j e c t s providing 
support f o r motor c a r r i e r s involved i n l i t i g a t i o n cases. 
For these c l i e n t s he performed d e t a i l e d f i n a n c i a l analyses 
of motor c a r r i e r operations and t r a f f i c i n d i f f e r e n t 
s e t t i n g s , and assisted i n the preparation of testimony and 
b r i e f s . Mr. Nelson also served as an i n t e r n a l consultant on 



a number of CRA's o t h e r motor c a r r i e r , r a i l r o a d , and 
f r e i g h t t r a n s p o r t a t i o n studj.es. 

For t h e U.S. Department o f T r a n s p o r t a t i o n (DOT), Mr. Nelson 
was p r i n c i p a l i n v e s t i g a t o r of a stu d y t o develop a 
conceptual framework and data c o l l e c t i o n s t r a t e g y f o r 
a n a l y z i n g the impacts o f the m.otor c a r r i e r r e g u l a t o r y 
reforms implemented under t h e Motor C a r r i e r Act of 1980. 
For t h i s p r o j e c t , Mr. Nelson was r e s p o n s i b l e f o r 
i d e n t i f y i n g and s e l e c t i n g s p e c i f i c r e s e a r c h i s s u e s , data 
r e q u i r e m e n t s , data sources and a n a l y t i c a l t e c h n i q u e s . 

I n a st u d y f o r the O f f i c e o f t h e S e c r e t a r y o f 
T r a n s p o r t a t i o n , Mr. Nelson made e x t e n s i v e use o f 
p r o b a b i l i s t i c modeling t e c h n i q u e s t o develop q u a n t i t a t i v e 
e s t i m a t e s of p o t e n t i a l f u e l c o n s e r v a t i o n r e s u l t i n g from 
s e l e c t e d aspects o f proposed motor c a r r i e r r e g u l a t o r y 
r e f o r m s . 

For DOT, Ml . Nelson was p r i n c i p a l i n v e s t i g a t o r f o r a s t u d y 
of t h e merit.s of a l t e r n a t i v e approaches t h a t c o u l d be 
u t - i l i z e d by the ICC t o implement t h e i n f l a t ion-based index 
f o r a l l o w a b l e r a t e a d j u s t m e n t s by r a i l r o a d s mandated by t h e 
by t h e Staggers R a i l Act of 1980. For t h i s study he 
analyzed t h e ICC's proposed approach and developed s p e c i f i c 
c o n c l u s i o n s and recommendat ; n in , number of issue areas, 
i n c l u d i n g s e l e c t i o n of t h e b a s i c index, p r o d u c t i v i t y 
a d justments, treatmen.t of p r o f i t .ind non r e c u r r i n g 
expenses, frequency ( : i- x idjustmen', :.it« averaging, 
r e g i o n a l d i f f e r e n c e s , c o l l e c t i v e r a t e m a k i n g m d f u e l 
s u r c l i a r g e s . The r e s u l t s of t h i s s t u d y were used by DOT m 
f o r m u l a t i n g i t s response t o t h e ICC's proposed approach. 

For a p r i v a t e c l i e n t , Mr. Nelson analyzed t h e l o g i s t i c a l 
c o n s i d e r a t i o n s i n v o l v e d i n s i t i n g a p l a n t t o process 
imported h i g h - v a l u e m i n e r a l ores. T h i s s t u d y , which was 
p a r t of a l a r g e r s t u d y t o assess t h e o v e r a l l economic 
f e a s i b i l i t y of p l a n t c o n s t r u c t i o n and o p e r a t i o n , i n v o l v e d 
comparisons o f c o s t t and o t h e r a t t r i b u t e s o f a v . u i e t y of 
modes and modal cort±)inat i o n s , i n c l u d i n g l a i l , i n l a n d 
waterway, motor c a r r i e r and TOFC. 

I n a study o f urban f r e i g h t c o n s o l i d a t i o n a l t e r n a t i v e s 
conducted f o r t h e U.S. Department o f Energy (DOE), Mr. 
Nelson u t i l i z e d p r i n c i p l e s o f network a n a l y s i s , s i m u l a t i o n 
and queuing t h e o r y t o e v a l u a t e and c r i t i q u e t h e m e r i t s o f 



previous studies, and recommend research approaches f o r 
analysis of route and terminal c o n s o l i d a t i o n s t r a t e g i e s . 

Also f o r DOE, Mr. Nelson was a major c o n t r i b u t o r to a study 
of p o t e n t i a l fuel-use changes that could occur i n response 
to dramatic f u e l p r i c e increases. Mr. Nelson's work focused 
on the f r e i g h t and i n t e r c i t y passenger t r a n s p o r t a t i o n 
sectors and included analyses of o p p o r t u n i t i e s f o r 
improvements i n f u e l e f f i c i e n c y by each mode under 
d i f f e r e n t f u e l p r i c e increase scenarios, as well as modal 
s h i f t s and net t r a f f i c reductions caused by r e s u l t i n g cost 
(and rat:e) increases. 

Passenger Transportation 

Mr. Nelson served as p r i n c i p a l i n v e s t i g a t o r f o r a series of 
Service and Management Demonstration Evaluations conducted 
f o r DOT. For three p a r a l l e l assessments of the f e a s i b i l i t y 
of user-side subsidies, and one demonstration of taxicab 
regulatory reforms and p a r a t r a n s i t service innovations, he 
developed instruments f o r and implemented several surveys, 
conducted data analysis and prepared Final Evaluation 
Reports. For an assessment of a l t e r n a t i v e t r a n s i t t r a n s f e r 
p o l i c i e s , he developed research issues and data 
requirements, selected and supervised interviews of over 40 
t r a n s i t p r o p e r t i e s , and wrote or was responsible f o r a l l 
major d e l i v e r a b l e s . He assisted DOT in the development of 
research issues t o be addressed i n d-^monstt.it ions of 
innovative checkpoint p a r a t r a n s i t service:: .uid in the 
review of .1 proposed p a r a t r a n s i t polic:y. 

Also f o r DOT, Mt . Nelson w.is pi incip.il 1 nve.st iqator of i 
study of methods t o itnprove t r a n s i t product i v i t y and cost 
ef f e c t i v e n e s s . This study involved the i d e n t i f i c a t i o n and 
documentatior of 146 d i s t i n c t productivity-enhancement 
measures t i t have been implemented at U.S. t r a n s i t 
p r o p e r t i e s , assessment of the t r a n s f e r a b i l i t y of each 
measure to d i f f e r e n t s e t t i n g s , and development of impact 
magnitude estimates. P r i o r t o t h i s p r o j e c t , Mr. Nelson 
developed over two dozen ideas f o r possible innovations to 
improve t r a n s i t p r o d u c t i v i t y and cost e f f e c t i v e n e s s . 

Mr. Nelson p a r t i c i p a t e d i n a f i n a n c i n g study of the New 
York Me t r o p o l i t a n Transportation A u t h o r i t y ' s proposed 
m u l t i - b i 1 1 ion d o l l a r c a p i t a l improvement program. Mr. 
Nelson's r e s p o n s i b i l i t i e s m t h i s p r o j e c t involved 
econometric analysis of operating costs, w i t h a pari:icular 
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emphasis on i d e n t i f y i n g the v a r i a b i l i t y of d i f f e r e n t cost 
com>ponents w i t h a l t e r n a t i v e f u t u r e l e v e l s of rapid r a i l , 
bus, and commuter r a i l a c t i v i t y . The r e s u l t s of h i s work 
were incorporated i n the MTA's O f f i c i a l Statement f o r the 
successful i n i t i a l o f f e r i n g of $250 m i l l i o n i n t r a n s i t 
revenue bonds. 

For DOT, Mr. Nelson p a r t i c i p a t e d i n a study to develop 
technical guidelines f o r use by l o c a l planners to s a t i s f y 
a l t e r n a t i v e s analysis requirements. For t h i s study he 
developed a matrix-based method f o r determining data 
requirements i n d i f f e r e n t scenarios, and played a major 
r o l e i n the development of a method f o r generating l o c a l l y 
responsive a l t e r n a t i v e s t o h i g h - c a p i t a l t r a n s i t investments 
using m u l t i c r i t e r i a decision techniques. 

For the Massachusetts Port A u t h o r i t y , Mr. Nelson 
p a r t i c i p a t e d i n a study t o forecast f u t u r e l e v e l s of 
passenger and i i i cargo a c t i v i t y at Logan I n t e r n a t i o n a l 
A i r p o r t . For t h i s study, Mr. Nelson supervised data 
c o l l e c t i o n e f f o r t s , developed methods f o r synthesizing data 
from diverse sources (FAA, CAB, Port A u t h o r i t y records, 
etc.) to y i e l d rele-"ant market segment size estimates, and 
analyzed seasonali'y and short-term peaking phenomena. 

Ml . Nelson also p a r t i c i p a t e d i n a quantitat ivo assessment 
of tlie market penetration p o t e n t i a l and associated impacts 
of e l e c t r i c vehicles f o r the E l e c t r i c Power Research 
I n s t i t u t e (EPRI). 

Thesis 

In h is graduate thesis .it M.I.T., which f u l l i I l o , i the 
the.'-IS lequirements f o r two Master's degrees, Mt . Nelson 
developed a comprehensive review of the th€?otetical and 
p r a c t i c a l shortcomings encountered i n the use of l i n e a r 
programming i n a real time> m u l t i p l e v e h i c l e r o u t i n g and 
scheduling system ( d i a l - a - r i d e ) . Based on network an.-lysis 
techniques, he then developed a set of h e u r i s t i c algorithms 
that avoided the shortcomings inherent i n the l i n e a r 
programming (LP) approach. The performance of these 
algorithms was simulated by computer and found to meet or 
exceed the LP's performance i n a v a r i e t y of scenarios drawn 
from actual operating data. 
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I he Aniencan Chemistry Council' ("the Council") respectfully conmients on the four 

issues left unrcsoU ed in the negotiations between the UP and BNSI regarding Ihe restated and 

' The American Chemisuy Council represents thc leading companies engaged m the 
business of chemistry. Council members apply the science of chemistry to make innovative 
products and serv ices Ihat make people's lives better, healthier and safer. 1 he Council is 
commilied to improved enviionmeiital. health and salety perlomiance through Responsible 
Carc'K, common sense advocacy designed to address major public policy issues, and health and 
environmental research and product testing. I he business of chemistry is a S460 billion a year 



amended BNSF settlement agreement. The four issues are: (1) the definition of •"iwo-to-oiie" 

points. (2) the definitions of "existing transload facilities" and "new transload facilities." (3) the 

scope of BNSF trackage nghts.- and (4) BNSF's proposal to require UP to sell unused team 

tracks to BNSF. In addition, the Council commenis on whether an audit should be performed to 

ensure that the trackage rights fees BNSF is paying to UP are in accordance with the agreement. 

Finally, thc Council suggests that the Board clarify that it will contmue to entertain petitions to 

interpret or enforce the restated BNSI-' agreement and the other conditions imposed in tlic UP SP 

merger to preser\ e competition. 

A l>cfinitipn <.>f TW(.)-K)-OIK rt^una 

BNSI- proposes language defining twd-to-one points to be: 

All geographic locations (as defined by 6-digit Standard Point Location Codes 
("SPLCs")) served m any manner by both UP and SP before the merger, 
legatclless of how long before the merger shippers may have availed llieiiiseKes 
of Ihat service, and regardless of whether any shipper al such location was open to 
or served by both I IP and SP pre iiietger. 

BNSI -'>3 at 3. BNSI argues Ihat this definition i.s necessary tt) capture, and permit BNSI to 

replicate, all of l!ie actual and ptMetitial compelilion belween I P aiul SP prior lo the merger, l-or 

example, BNSI- points out that I V .nul SP in sonic iiisiaiui s competed Ihrough existing 

transload facilities on either I 'P or SP lli.it gave shippers physically located on one ofthe two 

lines a choice lo use thc second carrier. 

enterprise and a key element ofthe nation's economy, ll is Ihe t.alion's largest exporter, 
accounting for lo cents out of every dollar in I iS exports. Chemistry companies invest mvire in 
tesearch and development than any other business sector. I he Council was, prior to .lune 12, 
2000, known as thc Chemical Manufacturers Association ("CMA"). 

' I he ( ouncil comments on the Irackage rights between Memphis and Valley lunction. Illinois 
and betw een Bald Knob and Fair Oaks. Arkansas, but takes no position on Ihe issue of trackage 
riuhls between Elvas and Stockton in Califomia. 



UP opposes the proposed definition because it claims Ihat the Board rejected the use of 

SPLCs to define two-to-one points The UP argues that the Board, rather than define two-to-one 

points, decided to impose a: conditions the various provisions ofthe BNSF settlement 

agreement, as supplemented by Ihe CMA agreement and funher expanded by the Board. 

Thc Council respectfully disagrees w ith the UP's position. .Although the Board declined 

lo define Iwo-to-one points in its decision, tire question remains how two-lo-one points should be 

defined for purposes ofthe BNSF and CMA agreements, which are now, together with 

subsequent revisions and clarifications, being recodified into a single amended and restated 

BNSF settlement agreement. I'he Council submits that BNSF's proposed definition is in 

accordance with the overall logic oflhe settlemeni agreements to preserve all forms of 

competition at two-to-one points, and with Ihe specific intention expressed by UP during the 

Board's review ofthe merger. As BNSF sets out in detail (BNSF-*)3 al b-H). I P witnesses 

Peterson and Rebensdorf made it clear lhal IIP was going to define two-lo-one points very 

broadly, in a manner Ihat would not slop w ith the 6-digit SPl Cs at w inch onc or more shippers 

was open to both I IP and SP. As BNSI- points mil (BNSI -'H at .S. ii.4), the nu liision of Retu). 

Nevada as a two to one point on I xhibtl A to the BNSI settlement agreement evidences UP's 

contractual intent, because no shipper at Reno was actually served by or open lo both I !P .md SP 

before Ihe merger. 

In sum. the Council supports BNSI's position on the definition of 2-lo-l points. 

B. Definitions of "Existing Transload l acilities" and 'New Transload Facilities" 

Thc issue of BNSF ;iccess to transload facilities is one on which thc Board has played an 

active role. The Board expanded the onginal CMA agreement by permitting BNSF lo serve new 



transload facilities (including BNSF-ovvned transload facilities) on UP and fomier SP lines over 

vvhi^h BNSF received trackage rights. Decision .No. 44 (ser̂  ed August 12, 1' 'K)), slip op. at 

145-46. Subsequently, in Decision No. 86 relating to thc new facility constmcted by Four Star 

Sugar Co., the Board clarified that Ihc new facilities open to BNSF included facilities located on 

a spur, industrial track or y ard serv ed by a line over w hich BNSF ohlained trackage rights in the 

merger. Decision No. 86 (decided July 9, 1999), slip op. al 4. 

1. Existing Transload Facilities 

BNSF proposes Ihat existing transload facilities be defined as set out in BNSF's and UP's 

foint Submission, I P SP-386, BNSF-92, al 5-6 I P takes Ihe position that no 'lefinition of 

existing transload facilities is necessary. 

BNSF's definition would make clear that Ihe existing transload facilities to which BNSF 

has access at 2-to 1 points would include priv ale transload facilities maintained for the exclusive 

benefit of a .angle company. BNSI- argues ih.il such f;;cilities ctcated actual o\ polenliai 

competition pre-merger, and lhal those competitive benefits should be prescrv ed post-merger. 

MN.SI--9^ al 10 I P responds lhal dclinini' cxisling iraiisloiid facilities is unnecessary because 

"the parlies have identified all such facilities ' UP/SP-387 al 21. 

I lie Couiu il agrees with BNST that including pnvate transload lacililies in the dclii ilmn 

of exislmg transload facilities is consistent with Ihe original intention ofthe parties and the 

Board lo preserve all (orms of compelilion belween I P and SP that existed pre-merger. 

Turthemiore, contrary Ic UP's position, UP and BNSF have not ideniified and jointly agreed on 

all such points. BNSF specifically points to the RDS facility al Tracy, California as a transload 

facility on which UP and BNSF have not agreed. Sec BNSF-93 at 8, fn. 7 and 9, fn. 8. There 

may be other cases in which existing transload facilities are hereafter discovered by BNSF. 



Therctbre, it would be helpful to clarify thc definition of existing transload facilities to govern 

cuiT nt and future disputes on tins issue. 

In sum, the ( ouncil believes that "existing transload facilities" should be defined as 

suggested by BNSF or. alternatively, thai llie Board should clarify that existing transload 

facilities include both public and private facilities. 

2. New Translcad Facilities 

UP and BNSF propos; alternative definitions of "new transload facilities" to be included 

in thc amended and restated agreement. Jiee I 'P SP-3h'6, BNSF-92 at 6-7. I h j BNSI- delinitioii 

would include both public transload facilities and transload facilities dedicated lo the use of a 

single shipper/receiver. The UP definition would effectively exclude private transload facilities 

from the definition, because it would exclude facilities handling products in which the owner cf 

the transioad facility has an ow tiership iiiteresl. Holli definitions would adopt the key elements 

of Decision No. 75 i ' . which the Board noted lhal an eligible new transload facility woi-'d be 

ones lhal entailed at least some new construction, as well as operating costs above and beyond 

the costs thai would be iiu iirrcd in providing direc) rail serv ice. 

Tor the reasons previously slated, the ( otiiK il believes lhal Ihe BNST" definition, which 

woiiM iiuliule private Itanslo.ul lacililies as wcli as public, heller rcllccts the inlctilion ol lhc 

parties and the Board lo replicate all aclual and potential compelilion ihat existed belween UP 

and SP pte-iiieiger. Contrary to UP's posKioti. the Boaid has not ruled lhal private transload 

facilities are outside ofthe definition of new facilities to which BNST h-is access on its trackage 

rights line. Rather, Ihe Board ruled in Decision No ()1 (slip op at 7) that the new facilities 

condition .should be read literally to include transload facilities. There is no reason at this latc 

date to engraft upon the new facilities condition an exclusion of pnvate transload facilities. 



C. Scope of BNSF Trackage Rights 

UP and BNSF disagree on whether BNST's rights lo use the L P SP lines belween 

Memphis and Valley Junciion, IL (St. Louis) and between Bald Knob and Fair Oaks, AR should 

be limited lo overhead trackage nghts. UP argues lhal the onginal inteni oi lhe CMA Agreement 

was solely to enhance BNSF's Irackage rights in the corriilor between Texas and Louisiana on 

Ihe south and Memphis and St. Louis on the north. For that reason, UP argues thc trackage 

rights on those segments were intended to be overhead rights only. BNSF argues that thc Board 

has already rejected Ihe position that these trackage rights are limited lo overhead traffic. 

The Council agrees with BNSF. In Decision No 61 (at I 1) thc Board clarified that the 

new facilities condition would apply to these Irackage rights lines In other words, the Board 

clarified that BNST had access to traffic originating and temiinating on these lines, and was not 

limited to using Ihe lines for the movement ol overhead traffic originating and terminating in 

Texas and I oiiisiana. 

The Board's rationale was that the compelilive conditions imposed in the UP/S'' merger 

wetc designed both lo pcniiil BNST lo icclify the loss ol coiiipclitioii on parliciilar lines, and also 

lo enable BNST lo achiev e sulficienl densities olTnilfic on its Irackage rights lines lo be 

compelilive. Decision No. 61 al 11. Tor Ihe same reason, lhc Council stippotls BNST's position 

that it should have the ncxibilily lo use lhc lines belween Memphis and Valley Junction, II and 

between Bald Knob and I air Oaks. AR lor traffic onginating and temiinating al points other than 

in Texas and Louisiana. 



D. BNST Proposal to Require UP to Sell Unused Team Tracks 

BNSF acknowledges that nothing in the original BNSF seUlemenl agreemeni addressed 

the issue of replicating pre-merger competition belween UP and SP that may have occurred by 

shippers' use of team tracks. Nonetheless, BNSF argues ihat such competition existed, and that 

its proposal to require UP to offer to sell unused team tracks to BNSF would preserve al least 

some of lhal competition. BNST argues lhal i l is difficult to replicate such .ompetilion through 

building its own team tracks because ofthe difficulty of obtaining UP approval for Ihc 

construction and operation of such tracks. 

UP takes Ihe position that thc team track proposal (1) would amount to creating a new 

contractual provision rather than restating existing provisions, (2) would constitute an intrusion 

into I IP's right to own and operate its system, (3) would be difficult lo mu Icmenl because many 

tracks are used lemporanly as team tracks and (4) is contrary lo the provision ot the BNSF 

settlement agreement lhal requires BNST lo constmct its own rail-owned lacililies unless UP 

consented to provide them. In addition, I 'P argues that BNST is free lo construct its own team 

tracks -ilong I iP/SP lines: 

BNST does noi need I 'P's fomier leant tracks in order lo conipcic Team tiacks ate 
inexpensive to coii.slnicl. They require only a s.v ilch. a small .uea of land, and a sluMt 
segmenl of track. 

UP/SP-387 at 9. 

The Council shares UP's view ili.u BNST s team track proposal would venture into an 

area not specifically addressed by the BNST or CMA ;seHlenient agreements. In addition, for Ihe 

reasons slated by UP, it would be difficult and intrusive to implement. Significantly, however, 

UP acknowledges in Ihe passage quoted above that BNSF has the ability to constmct learn tracks 

along UP SP lines. The Council bcLevcs that, due lo BNSF's expressed concern about delays in 



obtaining UP approvals in connection vvith team track construction, Ihe Board should clarify lhal 

UP must work cooperalively w iih BNSF to enable l^NSF to construct team tracks and ancillary 

facilities, including loading facilities and necessary connections with UP SP tracks. 

E. Audit of Trackage Rights Fees 

BNST has raised the issue of whclher I P has correctly adjusted the trackage rights fee 

charged to BNSF for lhc use of UP's tracks. ^ BNSF-PR-20. .\ccurate calculation of this fee 

is iniporlanl lo ensunng that BNST can compete on an equal looting w ith UP over Ihe irackage 

rights lines. 

In the event that BNST and UP are unable lo resolve their current dispute over the 

adjustment ofthe trackage rights fee, thc Council will consider invoking its rights under the 

CMA agreemeni lo lequesi aii audit ofthe adjustment calculations. The ( ouiicii respectfully 

retjucsts lhal thc Board reaffimi the continuation oflhe Council's audil right under Ihe Restated 

and Amended BN.sT Settlement Agreemeni. 

i Continuation of Juriidiction to Regolve Diaouteg and Enforce ( ompetitive Conditions 

The ('(>itticil concurs with BNST's request (BNST l'R-20 .ii 120) ihal llic Bo.ml coiiliiiiie 

ils oversighl proceeding until pending issues are resolved. 

In addilioii. because issues ol intciprclalioii will iiiuloiihlcdiy arise in llic ftiltire willi 

respect to Ihe restated BNSF settlement agreemeni and Ihe other conditions imposed by :he 

Board to preserve competition, the Board should clarify that, even alter thc fomial oversight 

period ends, it will continue lo entertain petitions to resolve di.sputes that Ihe interested parties 

have been unable lo resolve lo interpret or enforce Ihe merger conditions. 



Conclusion 

For the reasons staled above, the Board should (1) adopt BNSF's proposed definiti -ns of 

2-to-l points. (2) adopt BNSF's proposed definilions of existing and new transload facilities, (3) 

clanfy that BNSF's use oflhe trackage nghts lines belween Memphis, TN and Valley Junction, 

IL and between Bald Knoh and Tair Oaks, .AR is not reslricled to overhead traffic onginating or 

tenninating in Louisiana or Texas, (4) clarify lhal L P must cooperate with BNSF in instances in 

which BNST notifies UP of ils desire lo construci team tracks along a UP or fomier SP line, (5) 

clarify that the right ofthe Council to audit the adjustment calculations ofthe Irackage rights fee 

charged by UiP lo BNST will continue under the restated BNST seUlemenl agreemeni and (6) 

clarify that the Board will coniinu.* to entertain petitions to interpret or enforce the restated 

BNSF agreement or the other conditions imposed in the UP/SP merger lo preserve competition. 

Respectfully submitted 

Thomas \:. Schick, E'sq. 
Amencan Chemistry Council 
(•ommoiiwcaltli Tower 
1300 Wilson Boulevard 
Arlington, VA 22209 
(703)741-5172 

John I Oberdorfer. I sij 
Scott N Stone, Esq. 
Pallon Boggs LLP 
2550 M Street. NW 
Washington. DC 20037 
(202) 4.S7-6335 

Counsel for American Chemistry Council 

August 17, 2001 
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Pacific Railroad Company ("UP") submit the attached Restated and Amended BNSF 



Settlement Agreement for review and approval by the Surface Transportation Board. 

As UP and BNSF have previously advised the Board and all parties of record to these 

proceedings, UP and BNSF have engaged in negotiations over the past several months 

to update the original September 25, 1995 Settlement Agreement (as amended by the 

first and second supplemental agreements) to incorporate the conditions imposed by 

the Board in Decision Mo. 44 and subsequent Board decisions interpreting and clarifying 

those conditions. 

UP and BNSF have reached agreement on the majori^y of the changes to be 

made to the Settlement Agreement, and a list of the principal changes proposed to the 

Settlement Agreement is attached hereto The issues that remain unresolved are as 

follows: the definition of "2-to-T' Points; the definition of "Existing"' and "New Transload 

Facilities""; restrictions on certain BNSF trackage rights lines; and BNSF access to team 

tracks ' UP and BNSF are each separately filing comments addressing the reasons 

why they ' ve that their proposed alternatives should be adopted by the Eioard. 

The attached Restated and Amended BNSF Settlement Agreement contains the 

proposed changes on which UP and BNSF have agreed, and it also contains UP's and 

BNSF s separate proposals on the four issues where Ihe parties have been unable to 

reach final agreement. Also attached is a red-lined version of the Restated and 

Amended BNSF Settlement Agreement which identifies the proposed changes from the 

original 1995 Settlement Agreement (as supplemented) UP and BNSF propose that 

interested parties file their comments on the proposed Restated and Amended BNSF 

It should be noted that BNSF and UP have resolved their differences with respect 
to the definition of "New Shipper Facilities " since their July 2. 2001 submissions. 



Settlement Agreement on August 17, 2001, together with their comments on UP's and 

BNSF s Annual Reports UP and BNSF will then reply to each other and to comments 

from the other parties on September 4, 2001. 

Respectfully submitted, 
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Union Pacific Corporation 
1416 Dodge Street, Room 1230 
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James V Dolan 
Lawrence E Wzorek 
Law Department 
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Richard E. Weicher 
Sidney L. Strickland Jr. 
Michael E. Roper 

The Burlington Northern 
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2500 Lou Menk Drive 
Third Floor 
Ft. Worth, Texas 76131-0039 
(817) 352-2353 or (817) 352-2368 

Erika Z. Jones 
Adnan L. Steel, Jr. 

Mayer, Brown & Piatt 
1909 K Street. NW 
Washington. DC 20006 
(202) 263 3000 

Attorneys for The Burlington Northern and Santa Fe Railway Company 

July 25, 2001 



Principal Amendments to BNSF Settlement Agreement' 

Secti()n(s) Chan{;e 

Definitions .Adds definition of "Shipper Facilities" 

Definitions Adds defimiior of ""2-to-I Points' * 

Definitions Adds detlnition of "'2-10-1' Shipper Facilities" 

Definitions .Adds definition of "New Shipper l acililies" 

Definitions .Adds definition of "' Trackage Rights Line" 

Definitions Clarifies when New Shipper Facilities are "on" a Trackage 
Rights Line 

Definilions Adds definition of ""Existing Transload Tocilities"** 

Definitions Adds definition of " New I ransload Facilities"* 

Ka) Adds Overhead Trackage Rights between Binney Jet. and 
Roseville, C.\ for directional operations 

1(a) Designates l^NSF trackage rights between Elvas (Elvas 
Interchange) and Slockloti. CA as Overhead Trackage Rights* 

1(c), 3(d), 4(c), -S(c)and 
6(c) 

Clarifies BNSF's access at •"2-10-1"' Points and on Trackage 
Rights Lines 

Kd). Mh). 4(d), 5(d) and 
6(f) 

Conforms language to corresponding preceding sections 

Kc) Provides certain rights to BNSF in the event UP vacates its 
Sparks, NV intemiodal facility 

Kg) Restates IratTic rcstrichons on "Cal-P" and Donner Pass lines 

- The amendments identified in this chart are in addition lo those made by the T irst and 
Second Supplements lo the original September 25. \ '-)95 BNSF Settlement Agreement. 

* BNST and UP offer alternative propo.sals with resp)ecl lo Ihis i.ssue. 

UP does not agree that this new definition is required. 



Scctiun(s) Change 

4(a) .Adds BNSF trackage nghts lo CPSB Tllmendorf plant 

4(a) Adds BNSF trackage rights between Round Rock and McNeil, 
TX for interchange with CM TA operator 

4(b) Changes CMTA operaior interchange from Elgin to McNeil 

4(b) Provides tor sale of yards in Brownsville and San Antonio, fX 

5(a) Includes reference to Term Sheet Agreement 

.5(a) .Adds trackage rights to Port Arthur. LX and Harbor. LA 

5(b) Removes CMA Agreement restrictions on BNSF access lo Lake 
Charles area shippers 

5(g) Deletes prov'sion concerning sale of SP's line between Iowa 
.function and \vnndalc lo BNSF 

6(c) Adds language lo implement lintergy build-in/build-out 
condition 

6(d) Adds and deletes language to implemetit (i) BNSF right to 
interchange Lake Charles area traffic with KCS at Shreveport 
and le.xarkana and (ii) TW. access condition 

7(e) Adds BNSF Overhead Trackage Rights between Pacific and 
Labadie, MO 

X(i) Clarifies that the parlies' intention is lo preserve competition for 
"2-lo-'" customers and all other shippers who had direct 
comjictitiiin or competition by means of siting, transload or 
build-in/build-out pre-merger 

S(i) Clarifies that BNSF has access to ""2-10-1" Shipper Facilities, 
T'xisling Transload T'aciliiies and New Shipper Tacilitics at 
orrnibus points 

X(k) .Adds BNSF riglit lo "nterchange with certain short-lines 
establishing a new post-merger interchange on a Trackage 
Rights Line 

S(l) Adds expanded CMA Agreetnent build-in/build-out condition 



Section(s) Change 

8(0) Adds language to provide thai if UP determines not lo renew a 
BNSF-served transload facility's lease, UP is required to renew 
the lea.sc for the remaining temi ofthe contract (up to 24 
months) between BNSI- :.ad the facility 

.Adds BNST language lo provide BNSF with right to purcha.se 
or lease unu.sed team tracks al "'2-lo-I" points*** 

'Hd) Adds language incorporating dispatching protocols 

'>(d) Adds Hou.ston '"clear route" language 

.Adds language pro\iding for owner notification to tenant i f a 
Joint Trackage line and/or associated facility is lo be sold or 
retired and providing that 'he sale be made subject to the 
Settlement Agreement 

'Hn) Clarifies lhal all referenced locations include areas within 
switching limits designated by tariff in effect on '•)''25,/95 

'Hh) Adds language specifically providing that tenant carrier has the 
right to build yards and other facilities lo support ils trackage 
rights operations 

yi) .Adds BNST equal access to SP (Iulf Coast STT facilities 

'Htt) Adds provision on directional operations 

UP does not agree that the new language is needed. 



PROPOSED RESTATED AND AMENDED BNSF SETTLEMENT AGREEMENT 



07/25/01 

RFST VrKI) A M ) AMKNDKI) A ( ; R K K \ I K N T 

This Restated and Amended Agreemeni ("Agreemeni") is entered into this day of 

July, 2001, bctvvecn UNION PACIFIC RAILROAD COMPANY ("UP"), a Delaware 

coiporation. and I Hi; Bl RLINCJ TON NORTHERN AND SANTA F1-: RAILWAY COMPANY 

("BNSF"), a Delaware corporation. 

WITNESSETH: 

WTIEREAS. l!p and BNSF entered into an agreemeni dated September 25, 1995, as 

amended by supplemental agreements dated November 18, 1995, and June 27, 1990 

(collectively, the "1995 Agreement"), in connection vvith UP's acquisition of Southem Pacific 

Rail C orporation and its affiliates ("SP") in Tinancc T)ocket No. 32760, Union Pacific 

('orporatjon^ Union Pacific Railroad Company, and Nlissoun Pacific^_Raj[road ('ompany --

Control and Merger — Southem Pacific Rail C'orporation^ Sotahcrn Pacific Traiisportation 

( 't)tripati>^St, Loui^Jwullnvcsleni R̂^ Corp., and The Denver and Rio 

Grande Westem RaiIroati Company; 

\V1IL,RL;AS, lhc Surlacc 1 raiisportalioii Board ("STB") approved Ihe common control 

and merger of UP and SP in Decision No 44 in Finance Docket No. .̂ 2700 (.served Augu.st 12, 

I99f)) and in so doing imposed certain conditions on UP and SP, including, as modified hy lhc 

STB, the April IS. 1996 settlement agreemeni among UP, BNSF and the Clieni'cal 

Manufacturers A.ssociation (the "CMA Agreement"), 

W1I1-:REAS, as a part of its oversight of the UP SP merger in Finance Docket Nos. 

32760, J:2760 (Sub-No 21), and 32760 (Sub-No. 26), the STB has modified and clarified certain 

oflhe conditions il imposed in Decision No. 44; 



W HEREAS. UP and BNSF entered into a Temi Sheet .Agreement dated Febmary 12, 

U)98 (the "Tenn Sheet Agreemeni"), pursuant to which UP and BNSF agreed lo the jotnl 

outiership ofthe line of railroad belween Dawes, TX and .Avondale, LA, which joint ownership 

was effcctetl by separate agreement dated September I , 2000 (the "TX-LA Line Sale 

Agreement"); 

WHEREAS, UP and BNSF have reached agreemeni with respect to Ihe impiemeiilalion 

of the coiidilions impo.sed by the SJli on the UP SP merger, as modified and clarilied, and 

certain other matters relating to iheir rights and obligations under Ihe 1995 Agreemeni, the C MA 

Agreement, the Term '"'leet Agreement and the TX-LA Line Sale Agreemeni; and 

WHEREAS. UP and BNSF now wish to amend and restate thc 1995 Agreement to 

incorporate the conditions imposed by the STB on the UP/SP merger (including Ihe CMA 

Agreement, as modified by the STB) and the agreements they have reached relating lo those 

conditions and other related matters. 

NOW, TllI-RT'TORi:. the parties agree to amend and restate the 1995 Agreement as 

follows: 



DEFINITIONS 

For purposes of this .Agreement, thc following definitions and terms shall apply: 

Shipper Facijjt(es shall mean all existing or new shipper or receiver facilities, including 

transload facilities as \/ell as rail car storage and car service and repair facilities not ovvncd, 

leased or operated by UP. 

B.XSF and VP tto not af;ree on the definition of "2-to-l" Points. 

BNSF Alternative: 

"2-10-I" Points .hall mean all geographic locations that were commonly served by both 

UP and SP, whether via direct service <H via reciprocal switching, joint facility or other 

arrangements, and no other railroad when the 1995 .Agreement was executed, regardless of how 

long before such dale shippers or receivers at a geographic location may have shipped or 

received any traffic via UP or SP, or whclhc any shippers or receivers at a geographic Itx'alion 

were open to or scr\cd by both UP and SP prior lo September 25, 1995. Such points include, 

wilhoul limitation, the points listed in Section 8(i) of and on Exhibit A to this Agreement. Six-

digit Standard Point l ocation Codes ("SPLCs"), in effect on September 25, 1995, shall be used 

to identify gecj;:aphic locations that qualify as "2-to-l" Points, and such locations shall be 

deeipcd lo include all areas within the switching iimils ofthe locations as described in Section 

9(g) of this Agreemeni. 

UP Alternative: 

"2-to-l" Points shall mean all geographic locations al which al least one "2-lo-l" Shipper 

Facility is located. Such points include, without limilalion, thc points listed in Section 8(i) of 

and on Exhibit A lo Ihis Agreemeni. The boundanes for such "2-10-1" Points shall be deeined lo 

include all areas w ithin thc switching limits of Ihe locations as described in Section 9(g) of this 

Agreemeni. 



"2-IO-I " Shipper Facilities shall mean ali Shipper Facilities that were open to both UP 

and SP, whether via direct service or via reciprocal switching, joint facility or other 

arrangements, and no other railroad w hen the i"95 Agreement was executed, regardless of how 

long ago Ihe shipper or receiver al that facility may ha^e shipped or received, or v*'l;ether the 

shipper or receiver at lhal facility ever shipped or received, any traffic via either UP or SP. The 

"2-10-1 Point Identification Protocol" belween lhc parties attached hereto as Exiiibit E shall 

govern the process for identifying "2-to-i" Shipper Facilities open lo BNSF as a result of the 

conditions imposed on Ihe LIP/SP merger. 

New Shipper Facilities shall mean: (i) existing Shipper Facilities constructing frackage 

for accessing rail service for the first time; and (ii) newly constructed rail-served Shipper 

Facilities, including New Transload Facilities. New Shipper Facilities shall also mean 

previously-served Shipper Facilities that begin to ship by lai! again where (i) theie has been a 

change of owner or lessee, and (ii) Ihc use of the facility is acUiallv different i ' i nature and 

purpose from the facility's prior use le g , there has been a change in thc type of products shipped 

from or received at thc facility). New Shipper Facilities shall not include cxp.insion of or 

additions to an existing rail-served Shipper Facilily. but do include (1) .Shipper Facilities which, 

on September 25. 199S, were being developed or for which land had been acquired for that 

purpose 111 cotilemplation ot receiving rail service by both UP and SP, anil (2) New Traiisloati 

Facilities located afler September 11.1996, including Ihose owned or operated by BNST. 

£racka^e Rijjht^ Lmcs shall mean lhc lines over which BN -̂"' has been granted Irackage 

rights pursuant lo this Agreement, but shall not include any other lines over which UP/SP grams 

BNSF trackage nghts ("Overhead Trackage Rights ') .solely (i) to facilitate thc parties' operation 

over Trackage Rights Lines, (ii) lo pennil BNSF's operation between a mutually-agreed upon 



BNSF junction point and points listed o; descnbed in Section 8(1) of this Agreement, or (in) to 

permit BNSF's operation belween a mutually-agreed upon BNSF junction point and a build-

in huild-out Imc pursuant to Sections 4(a), 6(c) and 8(1) of this Agreemeni. The mutually-agreed 

upon junction point will be selected with the objective of minimizing the operating 

inconvenience to UP, consistent vvith ensuring that BNSF can provide competitive service. 

liNSF .icknow ledges that il shall not have Ihe nghl to ser\ e any existing or New Shipper Facility 

on a line over which BNSF has been granted Overhead 1 rackage Rights unless such nght is 

specified in this .'-wgreemcnt or in any agreement implementing thc Overhead Trackage Rights or 

unless BNSF has the right to serve a build-iivliuild-oul line on such Overhead Trackage Rights 

line pursuant to Ihe CMA Agreement or the conditions imposed on Ihe UP/SP merger. All 

Overhead Trackage Rights Lines, as of the date of the execution hereof, are listed in Exhibii F lo 

this .Agreement, which exhibit may be amended and replaced frotn time to time by a new exhibii 

signed and daled by the parties. New Shipper Facilities shall be deemed lo be "on" a Trackage 

Rights Line i f the facility is either (1) adiaccnl to a Trackage Rights Line or (2) adjacent lo a 

spur, an industrial track, or a yard that is itself served by such I rackage Rights Line. New 

Shipper Facilities are not "on" a Trackage Rights Line i f they can be accessed only vta a 49 

U.S.C. 10901 "line of railroad" which is not a Trackage Rights Line. 

/f.V.V/-' and I P do not uf^ree on whether a definition oj Existing! Transload Eacilities is 
necessary. li.\SE helieves that such dejtnitiun is necessary while I P believes otherwise. 

BNSF Alternative: 

E.xisting^ Transload Facilities shall mean a Shippui i acility, tnhcr than automotive or 

intermodai facilities or team tracks in existence on September 25, 1995 (1) that provides services 

to a single shipper/receiver or to the general shipping public on a for-hire oasis to ship or receive 

freitiht, iiicludmu. but not liimted to, facilities of commonly recognized transload service 



providers, (ii) where freight is transferred from onj railcar lo another or from o<.v- inode to 

another (shon term incidental storage may also occur), (in) leased, owned or continuously 

operated by the same Iransload operator for al least twelve (12) months, (iv) on which 

improvements have been consiructed that permit its use as a t,-ansload opc.ation. and (v) which 

incurs operating costs above and beyond the costs that would be ir.ciirrcd in p..)viding direct rail 

service. 

BISSE and UP do not agree on the definition of JS'etv Transload l acilities. 

BNSF Alternative: 

New Transload Facilities shall mean a Shipper Facility other than automotive or 

intermodai facilities or team tracks (i) that prov-dcs services to a single shipper/receiver, or to the 

general shipping public on a for-iiire basis, lo ship or receive freight, including, but not limited 

to, facilities of commonly recognized transload service providers, (ii) where freight is transferred 

fmm one railcar L> another or from one mode lo another (short term incidental storage may also 

occur), (lii) that requires the construction of imp'-ovemeiits to provide transloading s rvices, and 

(iv) which incurs operating costs above and beyond the costs that would be incuned in providing 

direct rail service. By way of example, BNST -AouId not be able to consfuct a Iruck transloati 

facility adjaceiil tv. an exclusively scned coal niiii'. am' tlien truck thc coul a short distance (e.g., 

100 feet) from the mine to llic facility. 

UP Alternative: 

New Transload Tacilitics shall mean a Shipper Facility, other than auioniotive or 

intermodai facilities or team tracks (i) Ihat requires Ihe construction of improvemenis to provide 

transloading services, including, but not limited to, facilities of commonly recognized Iransload 

service providers, (ii) where freight is Iransfcned from one railcar to another or from one mode 



lo another (short lemi incidental storage may also occur), (iii) Ihe operaior of which has no 

ownership ofthe product being transloaded, and (iv) which incurs operating costs above and 

beyond the costs that would be incurred in providing direct rail service. By way of example, 

BNS.'- would not be able to construct a truck Iransload facilily adjacent lo an exclusively served 

coal mine and then truck the coal a short distance (c\^, IOO feel) from Ihe mine lo the facility. 

1- Western Trackage Rjghts 

(a) UP/SP shall grant lo BNSF irackage rights on the following lines: 

• SP's line belween Denver, CO and Sail Lake City, UT; 

• UP's line between Salt Lake City and Ogden, UT; 

• SP':; !'ne belween Ogden and Little Mountain, UT; 

• LiP's line belween Sail Lake City and Alazon, NV; 

• UP's and SP's lines belween Alazon and Weso. NV; 

• SP's line between Weso, and Oakland, CA via SP's line belween 

Sacramento, CA and Oakland referred to as the "Cal-P" (subject lo traffic 

restrictions as set forth in Section 1(g)); 

• Overhead Trackage Rights on SP's line between Binney Junciion, C A and 

Roseville, CA in Ihe vicinity of SP MP 106.6; 

Ri\'SF and UP do not agree as to whether BiW.SF's frackage rights over SP's line hettveen 
Elvas (Elvas Interlocking) and Stockton, C. i should be Overhead Irackage Rights. 

BNSF Alternative: 

• SP's line between Elvas (Elvas Interlocking) and Stockton, CA (subject to 

traffic restrictions as set forth in Section 1(g) and also excluding any trains 

moving over thc line between Bieber and Kcddie, CA purchased by BNSF 

pursuant to Section 2(a) of this Agreement); 



UP Alternative: 

• Overhead Trackage Rights on SP's line between Elvas (Elvas 

Interlocking) and Stockton, CA (subject lo traffic restrictions as set forth 

in Section 1(g) and also exchiding any trains moving over the line between 

Bieber and Kcdilie, C.A purcha.sed by BNSF pursuant lo Section 2(a) of 

Ihis Agreement); 

• UP's line belween Weso and Stockton, CA; and 

• SP's line belween Oakland and San Jose, CA. 

(b) lhc trackage rights granted under Ihis section shall be bridge rights for the 

movement of overhead traffic only, ''xcept lor the local access specified herein. BNSF shall 

receive access on such line., onlv to (i) "2-10-1" Shipper Facilities and Existing Transload 

Facilities af points listed on Exhibit A lo Ihis Agreemeni. (it) any New Shipper Facilities located 

subsequent lo UP's acquisition of control of SP at points listed on Exhibit A lo this Agreem.enl, 

and (iii) any New Shipper Facilities located subsequent fo UP's acquisition of control of SP on 

the Irackage Rights Lines; |UP Aitcrnativc il" BNSF's trackage rights between Klvas (Klvas 

Intr:-|ocking) and Stockton, C A are Overhead Trackage Rights: PROV I DK I), 

IIOVVKX KR, li* t BNS^ shall have the right to serve >N illaniette Industries at KIk (;rove, 

CA and Southdown Cement at Polk, C.A.j BNST shall also have llie right to establish and 

exclusi". ;;erve intermodai and ae.to facilities at points listed on Exhibit A to this Agreement 

and at pomts identified or described in Section 8(i) of this Agreement. BNSF shall also receive 

the right to interchange with: thc BHP Nevada Railroad Company at Shatter, NV; the Utah 

Railway Comp.iny at Utah Railway Junciion, UT; (irand Junction, CO; and Provo. U l . thc Utah 

Central Railway Company at Ogden; the Salt Lake, Garfield and Westem al Salt Lake City; and 



the Salt I ake City Southern Railroad Company al Salt Lake City. BNSF shall also receive the 

right to utilize in common with UP/SP, for normal and customary charges, SP's soda ash 

Transload Facilities in Ogden and Sail Liike City. BNSF shall also have the right to access any 

shipper-owned soda ash Transload Facilities in Ogden and Sail Lake City and lo establish ils 

own .soda ash New Transload Fi:;ilities along the Trackage Rights Lines. BNSF shall have Ihe 

same access as UP lo all "2-to-l" Shipper Facilities and "2-io-l" Points between Salt Lake City, 

U T, and SP MP 755.1 north of Woods Cross, UT. 

(c) Access lo Shipper Facilities al points listed on Exhibit A to Ihis Agieemcnt open 

to BNSF shall be direct or through reciprocal switch, or. with UP/SP's prior agreement, through a 

third party contractor. Access to New Shipper Taciiities open to BNST" on the 1 rackage Rights 

Lines shall be (i) direct; (ii) with LiP'SP's prior agreement, Ihrough haulage for the shortest 

period of lime necessary lo allow BNSF to establish ils own direct operating access after 

initiating serv ice to a New Shipper Facility, but not to exceed the later to occur of 90 days or the 

dale upon which UP completes the construction of and accepts for service any connections, 

sidings or other support facilities to be paid for by BNSF ihat UP is then obligated lo construct 

pursuant lo this Agreemeni or the trackage nghts agreements executed pursuant lo Section 9(f) of 

this Agreement; (iii) vvith UP/SP's prior agreement, reciprocal switching where, at Ihe tiine 

BNSF service is to commence, UP/SP already provides reciprocal switching on Ihe portion of ihe 

Trackage Rights Line upon which lhc tumoia to the facility is to b-: located; or (iv) with U?/SP's 

prio' agreement, the use of a third party contractor; PROVIDED, HOWEVER. Ihat it shall be 

LTVSP's sole decision whether BNST's service will be provided by either haulage or reciprocal 

switching; and PROVIDT^D, FURTTIER, that in no case shall UP/SP be required lo initiate any 

new local serv ice or increase ils level of serv ice lo accommodate the level of service proposed by 



BNSF. New Shipper Facilities open to BNST under this Agreement shall be open to both UP/SP 

and BNSF subject to the lerms of Section 9(c)(v) of this Agreemeni. The geographic limits 

vvithin which (x) New Shipper l acilities shall be open to BNSF service at points listed on Exhibit 

A lo this Agreement and (y) BNSF '̂ hall have the right to establish and exclusively serve 

intemiodal and auto facilities at points listed in Section 8(1) of and on lixhibil A lo th s 

Agreemeni shall generally correspond to the territory within which, prior to the merger of UP 

and SP, a new shipper or receiver could have constructed a facilily that would have been open lo 

service by both UP and SP either directly or through reciprocal switch. Where switching 

districts have been established, such districts (as descnbed in Section 9(g)) shall be presumed lo 

establish these geographic limitations. 

(d) At least forty-five (45) days before initiating serv ice to (i) a Shipper Facilily open 

to BNSF at a point listed or described on Exhibit A to or in Section 8(i) of lhis Agreement, or (ii) 

any New Shipper Tacility on a Trackage Rights Line, BNSF shall notify UP of its election, 

subject to Section 1(c) above, oflhe manner by which it proposes such service be provideil and 

Ihe specifics of its operating plan over UP/SP trackage. Wiihin thirty (30) days of its receipt of 

BNSF's proposed operating plan, UP stiall notify BNST of ils approval or dis.ipproval of 

BNSF's plan. L'P's approval of such plan shall not be unreasonably withheld. In the event UP 

disapproves of BNST 's proposeil plan, UP shall provide an explanation in writing lo BNSF of its 

reasons for disapproval, and UP shall propose an alternative operating plan lhal would be 

acceptable lo UP and also be no more oiienAis than the operating plan that UP would establish 

for service provided by UP. If UP approves BNSF's plan but establishes conditions on that 

approval, those conditions shall be set lorth in vvnting and sh.iU be no more onerous than UP 

would establish for service provided by UP. BNSF shall have the nght, upon one hundred eighty 
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(180) days' prior written notice to UP SP. lo change its election; PROVIDED, H 0 W E V E ; R , that 

BNSF shall not change any such election more often than once every five (5) years. BNSF shall 

reimburse T P̂/SP for any costs incurred by UP SP in connection with any changed election. 

(e) For Reno area intermodai traffic. BNSF may use SP's intennodai ramp al Spaiks, 

NV vvith UP/SP providing intemiodal terminal .services to BNST for normal and customary 

charges. If expansion of SP's Sparks intemiodal tacility is required to accommodate the 

combineil needs of UP SP and BNST , then the parties shall share in Ihe cost of such expansion 

on a pro rata basis allocated on the basis ofthe relative number of lifts for each party in the 12-

month period preceding the dale construction begins. I f for any reason UP/SP vacates ils Sparks 

intemiodal facilily, BNSF (i) may vacate the facility and independently establish one of ils own, 

or (li) shall be pemiitled by UP/SP lo continue to occupy Ihe Sparks facility upon entry into an 

agreement wilTi UP SP containing nomial and customary tenns and conditions (including, 

without limitation, rental) for the use of similar facilities. I f UP elects to offer the Sparks 

intemiodal ramp property for sale lo a third party and/or receives an offer L'P is willing to accept, 

UP will offer to sell the property to BNST on Ihe same tenns and conditions as are applicable lo 

Ihc third party. BNSF shall have thirty (30) days in which to advise UP wliether or not it will 

buy the property on those temis. In the event BNSF declines lo buy the property on Ihose tenns 

or fails to advise I IP ol ils intentions wilhiti thirty (30) days, BNST s right of first relusal -vvill be 

extinguished, and UP may sell Ihe property lo the third party. BNSF vvill then be required to 

vacate Ihe property ••vithm six (6) months, and UP's obligation to furnish BNST with intermodai 

temiinal services and access to a UP intemiodal facility m the Sparks/Reno area vvill be 

extinmiished. 

11 



(0 Except as otherwise herein provided, the irackage nghts and access rights granted 

pursuant to this section shall be for rail traffic of all kinds, carload and intermodai. fur all 

commodities. 

(g) BNSF may operate only Ihc following trains on SP's "Cal-P" line between 

Sacramento and Oakland: (i) intermodai and automotive trains composed of over ninety percent 

(90%) multi level automobile equipment and/or fiat cars carrying trailers and containers in single 

or double slack configuration and (ii) one overhead through manifest train of carload business 

per day in each direction. These BNSF manifest trains may be either 1-5 Corridor or Central 

Corridor trains. On the Donner Pass line between Sacramento and Weso, BNSF may operate 

only intermodai and automotive trains as described in clause (i) and one overhead through 

manifest train of carload business per day in each direction The manifest trains must be 

equipped with adequate motive power to achieve the same horsepower per trailing lon as 

comparable UP/SP manifest tra.ns. BNSF may use helpers on Ihese trains only i f comparable 

I P SP manifest trains use helpers; BNSF must provide the helper service. The restrictions set 

forth in this section do not apply to local trains serving Shipper Facilili js to which BNSF has 

access on Ihe ideniified lines, and such trams shall not be considered in determining whethet 

TiNSF is in compliance with such restrictions. If UP grants its prior concurrence, BNSF's 

overhead through manifest trains shall be allowed lo set out and pick up traffic lo or from 

intermediate points on the ideniified lines. 

(h) Al BNSF's requesl, UP/SP shall provide train and engine crews and required 

support personnel and services in iccordance with UP/SP's operating practices necessary lo 

handle BNSF trains moving between Salt Lake City and Oakland. UP/SP shall be reimbursed 

for providing such employees on a cost plus reasonable additives basis and for any incremental 

12 



cost associated with providing employees such as lodging or crew transportation expense. BNSF 

must also give UP/SP reasonable advance notice of its need for employees in order to allow 

UP/SP lime lo have adequate trained crews available All UP/SP employees engaged in or 

connected with the operation of BNSF's trams shall, solely for purposes of standard joint facilily 

liability, be deemed lo be "'sole employees" of BNST. If UPSP adds to its labor force to comply 

with a requesl or requests from BNSF to provide employees, then BNSF shall be responsible for 

any labor protection, guarantees or reserve board payments for such incremental employees 

resulting from any change in BNSF operations or traffic levels. 

(I) UP/SP agree Ihat their affiliate Central Ca'.ifomia Traction Company shall be 

managed and operated so as to provide BNSF non-discriminatory access lo industries on its line 

on the same and no less favorable basis as provided UP and SP. 

(j) If BNSF desires to operate domestic high cube double siacks over Donner Pass, 

then BNSF shall be responsible to pay for the cost of achieving required clearances. UP/SP shall 

pay BNST one-half of the original cost of any such work funded by BNSF (including per annum 

interest thereon calculated in accordance vvilh section 9(c)(v) of Ihis Agreemeni) i f UP/SP 

subsecjiiently decides lo begin moving domestic high cube double stacks over this ro'.ile. I f 

UP/SP initiates and lunds the clearance program, llieii BNSF shall pay one half of thc original 

cost (including per annum iiUercst thereon calculated in accordance vvilh section 9(c)(v) of this 

Agreement) at such time as BNSF begins to use the Imc for domestic high cube double stacks. 

(k) BNST agrees lo waive its nght under Section 9 ofthe /Xgreement dat'.-d .April 13. 

1995, and agreements implementing that agreement to lencgoliate certain compensation terms of 

such agreement in the event of a merger, con.solidation or common control of SP by UP. BNSF 
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also agrees to waive any restrictions on assignment in the 1990 BN-SP agreement covenng 

trackage nghts between Kansas City and Chicago 

2. 1-5 Corridor 

(a) UP SP shall sell lo BNSF UP's line belween Bieber and Kcddie, CA. UP/SF " all 

retain thc right to use the portion of ihis line between MP 0 and MP 2 for the purpose of turning 

equipment. UP/SP shall pay BNSF a normal and customary Irackage rights charge for this nght. 

(b) BNSF shall grant UP/SP overhead trackage rights on BN's line between Chemult 

and Rend, OR for rail traffic of all kinds, carload and intemiodal, for all commodities. 

(c) The parties will, under the procedures established in Section 9(0 ol this 

Agreement, establish a proportional rale agreement incorporating the tenns of Ihe "Term Sheet 

for I P/l-'.i'-bNSr ! roportional Rate Agreemeni Coverini^ 1-5 Corridor" attached hereto as 

Exhibii B. 

3. Southern Calilornia .Access 

(i) U.7SP shall giant access to BNSF to serve all "2-to-l" Shipper Facilities in 

Southern California at Ihe points listed on Exhibit A lo this Agreement. 

(b) UP/SP shall grant to BNSF trackage nghts on the following lines: 

• UP's line between Riverside and Ontario, CA; and 

• UP's line between Basta, CA and Tul!erlon and La Habra, CA. 

(c) The trackage nghts granted under ihis section shall be bndge rights for the 

movement of overhead traffic only, except ibr the local access specified herein. BNSF shall 

receive access on such lines only to / i "2-to I " Shipper Facilities and Existing Transload 

Facilities al points listed on E.-'.hibil A lo this Agreement, (ii) any New Shipper Facility loca'ed 

suKscquent to UP's acquisition of control of SP at points listed on Exhibit A to this Agreement, 

and (in) any New Shipper Facility located subsequent to UP's acquisition of control of SP on the 
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Trackage Rights Lines. BNSF shall also have the right to establish and exclusively serve 

intermodai and auto facilities al points listed on Exhibii A lo Ihis Agreement and at points 

identified or descnbed in Section 8(i) of this Agreemeni. 

(tl) Access to Shipper Facilities al points listed on Exhibi* A to Ihis Agreement open 

to BNSF shall be direct or through reciprocal switch, or, ...:n UP/SP's pnor agrceme.it, through a 

third party contractor. Access lo New Shipper Facilities open lo BNSF on the t rackage Rights 

Lines r.hall be (i) direct; (li) with LiP/SP's pnor agteement, through haulage for tire shortest 

period of time necessary to allow BNSF to establish its own direct operating access after 

initialing service lo a New Shipper Facilily, but not to exceed the later lo occur of 90 days or the 

date upon which UP completes the constmction of and accepts for service any connections, 

sidings or other support facilities to be paid for by BNSF that UP is the:' obligated lo construct 

pu.-suani to this Agreement or the trackage nghts agreements executed pursuant to Section 9(f) of 

this /VgreemenI; (in) with UP/SP's prior agreement, reciprocal switching wher:, al the time 

BNSF service is to commence, UP/SP already provides reciprocal switching on the portion )f the 

Trackage Rights Line upon which Ihe lumoul lo the facility is lo be located; or (iv) with UP/SP's 

prior ai'.reemeiil the use of a third parly contractor; PROVIDT.l), H()VVT;VT:R. that it shall be 

UP/SP's sole decision whclher BNSF's service will be proviilcd by either hatilage or reciprocal 

switching; and PROVIDED, TDRIIITH, Ihat in no ca.se shall UP/SP he required to initiate any 

new local service or increase its level of service lo accommodate the level of service proposed by 

BNSF. New Shipper Facililies open lo BNSF under this Agreement shall be open to both UP/SP 

and BNST, sub)ect lo the tenns of Section 9(c)(v) of this Agreement The geographic limits 

within which (\) New Shipper Facilities shall be open to BNSF service at pomts listed on Exhibit 

A to this Agreement and (y) BNSF shall have the right to establish and exclusively serve 
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intemiodal and aulo facilities at points listed in Section 8(t) of and on l-^xhibit .A lo this 

Agreement shall generally correspond to the territory with.n which, pnor to the merger of UP 

and SP, a new shipper or receiver could have consiructed a facility that would Iiave been open to 

service by both IJP and SP either directly or through reciprocal switch. Where switching 

dislricts I ave been established, such districts (as described in Section 9(g)) shall be presumed lo 

eslablirh these geographic limitations. 

(e) BNSF shall grant UP/SP overhead trackage nghts on Santa Fe's line between 

Barslow (including both legs oflhe wye) and Mojave, CA. 

(0 Except as otherwise provided herein, the trackage rights ar»d access rights granted 

pursuant lo Ihis section shall be for rail traffic of all kinds, carload and intermodai, for all 

commodities. 

(g) U'P/SP shall work with BNSF to facilitate access by BNSF lo the Ports of Los 

Angeles and Lont̂  Reach, CA. Other lhan as legally precluded, UP/SP shall ( a) extend the term 

ofthe present agreemeni daled November 21. 1981. to continue until completion of Alameda 

Corndor. (b; aitieiul that agreement to apply to all carload and intemiodal traffic, and (c) grant 

BNST the r.ghl to invoke such agreement lo [irovide loop service utilizing UP's and Santa Fe's 

lines to the Ports at BNSF's option lo allow tor additional operating capacity. UP/SP's 

commitment is subject to available capacity. Any incrementa! capacity related projects 

necessary to accommodate BNSF traffic shall be the sole responsibility of BNSF. 

(h) At least forty-five (45) ilays before initialing service to (i) a Shipper Facility open 

lo BNSF al a poini listed or descnbed on Exhibit A to or in Section 8(i) of Ihis Agreement, or (ii) 

any New Shipper Facility on a liackage Rights Line, BNST shall notify UP of its election, 

subject lo Section 3(d) above, ofthe manner by which it proposes such service be provided and 
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the specifics of ils operating plan over UP/SP trackage Within thii?y (30) days of its receipt of 

BNSF's proposed operating olan, UP shall notify BNSF c'" ils approval or disapproval of 

BNST 's plan. UP's approval of such plan shall not be utirea.sonably withheld. In the event UP 

disapproves of BNSF's proposed plan, LJP shall provide an explanation in w riting to BNSF of its 

leasons tor disapproval, and UP shall propose an altemative operating plan lli.it would be 

acceptable lo LJP and also be no more onerous than the oper.iting plan lhal UP would establish 

for service provided by UP. i f UP approves BNST's plan but establishes conditions on that 

approval. Ihose conditions shall be set forth in writing and shall be no more onerous than UP 

would establish for service provided by UP. BNSF shall have the nght, upon one hundred eighty 

(ISO) days' prior written notice lo LJP SP, lo change its election; PRf>V'DED. IIOWEVER. lhal 

BNSF shall not change any such election more often than once every five (5) years. BKSF shall 

reimburse L;P/SP for any costs incurred by UP SP in connection with any changed election. 

4. South Texas I rackage Rights and Purchase 

(a) I iP/SP shall grant to BNSF trackage rights on the following lines: 

• UP's line between Ajax and San Antonio, TX; 

• I'P's line between Houston (Algi a) and Brownsville. I .\ (with parity and 

equal access lo Ihe Mexican border crossing at Browisv ille); 

• UP's line between Otlem anil Corpus ( liristi. TX; 

• UP s line between Ajax and Scaly, TX; 

• SP's line between San .Antonio and Eagle Pass, TX (with parity and equal 

access to Ihe Mexican border crossing al Eagle Pa.ss); 

• UP's line belween Craig Junction and SP Junction, TX (Tower 112) via 

Track No. 2 through Frail, TX; 
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• SP's line between SP Junction (lower 1 i2> and Elmendorf. T.X; 

• Overhead Trackage Rights on SP's Port Lavaca Branch, between Placedo 

and Port Lavaca, TX, for the purpose of reachini: a point of build-iivbuild-

out to/from Union Carbide Corporation's C'L CC") facility al North 

Seadrift, I X. UP/SP shall pennit BN/Santa Fe or UCC lo construct and 

connect to the Port Lavaca Branch al their expanse, a build-in/build-out 

line. BN/Sanla Fe or U'CC shall have thc r.ght lo purchase for net 

liquidation value all or any part of thc Pot Lavaca Branch that UP/SP may 

abandon; 

• UP's line between Kerr (connection to Georg-Jl :m n RR) and Taylor, TX; 

• Overhead Trackage .':iglits on LJP's hne berween Round Rock and 

McNeil, TX for the purpose of interchanging with the Capital Metro 

Transit Authority, its successors or agent. 

• UP's line between Temple and Waco, TX; 

• UP's line belween Temple and Taylor, TX; 

• UP's line between Taylor and Smilhville.TX; and 

• SP's line between El Paso and Sierra Blanca. T \ 

(t)) Thc trackage rights granted under Ihis section shall be bnilge rights for the 

movement of overhead traffic only, except for the local access specified herein. BNSF shall 

receive access on such lines only to (i) "2-to-l" Shipper Facililic«i .md Txisting Transload 

Facilities at points listed on Exhibit A to this Agreement and the Elnicnidorf facilities oflhe City 

Public Service Board of San /\nlonio, T.X ("CPSB"), (ii) any New Shipper F.icihly located 

subsequent lo UP's acquisition of control of SP at points listed on Exhiibil A to this .Agreemti^t, 
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and (iii) any New .Shipper Facility located subsequent to UP's acquisition of control of SP on the 

Irackage Righ s Lines. BN.SF shall also have the righ'. lo establish and exclusively serve 

intemiodal and .lulo facilities at points listed on Exhibit A to this Agreemeni and al points 

ideniified or described in Section 8(i) of this /Xgreement. BNSF shall also have the right to 

interchange with: the 1 exas Mexican Railway Company at Coipus Chnsti and Robstown, TX; 

the Georgetown Railroad at Kerr; Transportacion Ferroviaria Mexicana ("TFM") at Brownsville 

(Matamoros, Mexico); Ferrocarril Mexicano ("FXE") at Eagle Pass; and the operator of SP's 

fomier line belween Giddings and Llano al McNeil, TX. BNSF's access and interchange rights 

al Corpus Christi and Brownsville shall be al least as fiivorable as SP had on September 25, 

1995. BNSF shall have direct access lo the Port of Brownsville, the Brownsville and Rio Grande 

International Railroad, and Ihe TFM. L P vvill designate a yard in Brownsville for sale to BNSF 

al such time as BNSF establishes its own trackage rights operations mto Brownsville and at such 

lime as Ihe connection between UP and SP as a part of Ihe Wr()v nsville relocation project is 

completed. In the event UP/SP detemiines to cease operations in the SP East Yard al San 

Antonio, TX, UP/SP will give first consideration lo BNSE' for taking over operation ofthe East 

\'ard pursuant ti> a nuitiially-agreeable arrangement. 

(c) Access to Shipper Facilities at points listed on Exhibii A to this Agreemeni open 

to BNSF shall be direct or Ihrough reciprocal switch, or, wrth UP/SP's prior agreement, through a 

third party contractor Access to New Shipper Facilities open to BNSF on Ihe Trackage Rights 

Lines shall be (i) direct; (ii) vvilh L'P SP's pnor agrecinent, ihrotgh haulage lor the shortest 

period of lime necessary to allow BNSF lo establish its own direct operating access afler 

initiating service lo a New Shipper Facility, but not to exceed the later to occur of 90 days or Ihe 

date upon which UP completes the constmction of and accepts for service any connections. 
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sidings or other support facilities lo be paid for by BNST lhal UP is then obligated to construct 

pursua:il lo this Agreement or the trackage rights agreements executed pursuant lo Section 9(0 of 

this Agreement; (iii) vvith LiP/SP's prior agreement, reciprocal switching where, at Ihe time 

BNSF service is lo commence, UP/SP already provides reciprocal switching on the portion of ihe 

Trackage Rights Line upon which the turnout lo the facility is lo be located; or (iv) with UP/SP's 

pnor agreement, the use of a third party contractor; PROVIDED, HOWEVER, that it shall be 

UP/SP's sole decision whether BNSF's service will be provided by either haulage or reciprocal 

switching; and PROVIDED, FURTtlER, that in no c se .shall UP/SP be required lo initiate any 

new local service or increase ils level of serv ice lo accommodate the level of service proposed by 

BNSF. New Shipper Facililies open to BNSF under this Agreement shall be open lo both UP/SP 

and BNSF, subject to Section 9(c)(v) of Ihis Agreement. The geographic limits within w hich (x) 

New Shipper Facililies shall be open to BNSF service at points listed on Exhibit A to Ihis 

Agreement and (y) BNSF shall have the right to establish and exclusively serve intemiodal and 

auto ficilities al points listed in Section 8(i) of antl on T'xiiibit A to ihis Agreemeni shall 

generally correspond to Ihe territory wiihin which, prior to the merger of UP and SP, a new 

shipper or receiver could have constructed a facility liiat would have been open lo service by 

both I 'P and SP either directly or through reciprocal switch. Where switching districts have been 

established, such districts (as described in Section 9(u)) shall be presumed to establish these 

geographic limitations. 

(d) At least forty-five (45) days before initiating service to (i) a Shipper Facility open 

to BNSF a t p o i n t listed or descnbed on Exhibit A to or in Section 8(1) of this Agreement, or (ii) 

any New Shipper Facility on a Trackage Rights Line, BNSF shall notify UP of its election, 

subject to Section 4(c) above, of the manner by which it proposes such service be provided and 
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the specifics of its operating plan over I 'P/SP trackage. Wiiliin thirty (30) days of ils receipt of 

BNSF's proposed operating plan, UP shall notify BNSF of its approval or disapproval of 

BNSF's plan. LP's approval of such plan shall not be unreasonably w ithheld. In the event UP 

disapproves of BNSF's proposed plan, UP shall provide an explanation in writing to BNSF of its 

reasons for disapproval, and UP shall propose an alternative operating plan that would be 

acceptable lo UP and also be no more onerous than Ihe operating plan that UP would establish 

for service provided by L'P. If UP approves BNSF's plan but establishes conditions on that 

approval, those conditions .shall be set forth in wriiing and shall be no more onerous lhan LJP 

would establish for serv ice provided by L P. BNSF shall have the right, upon one hundred eighty 

(180) days' prior written notice to UP/SP. lo change ils election; PROVIDED. I 10WEVI- ;R , Ihat 

BNSF shall not change any such election more often than once every five (5) years. BNST shall 

reimburse UP/SP for any costs incurred by IJP/SP in connection with any changed election. 

(e) T xcept as otherwi.se provided herein, the irackage rights and access nghts granted 

pursuant to this section shall be for rail traffic of all kinds, carload and intemiodal, for all 

commodities. 

(f) In lieu ol T^NST's conducting aclual trackage rights operations between Houston. 

Corpus Cliristi, llarlingen and Brownsville, TX (including TFM interchange), UP/SP agrees, 

upon request by BNST, to handle BNSF's business on a haulage basis for the fee called lor by 

Section 8(m) of ihis Agreement. UP/SP shall accept, handle, switch and deliver traffic moving 

under haulage w ithout any discrimination in promptness, quality of .service, or efficiency in favor 

of comparable traffic moving in UP/SP's account. 

(g) UP/SP shall sell to BNSE UP's line between Dallas and Waxahachie, TX with TJP 

letaining trackage rights lo exclusively serve local induslnes on the E>allas-Waxahachie line. 
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(h) Upon the effectiveness of the trackage nghts lo Eagle Pass under this section, 

BNSF's nghl lo obtain haulage services from UP/SP to and from Eagle Pass pursuant to the 

agreemeni between BNSF and SP dated Apnl 13, 1995 and subsequent haulage agreement 

between those parties shall no longer apply, provided BNSE shall continue to have the right lo 

use Irackage at or near Eagle Pass as specified in that agreement for use in conneclion with 

Irackage rights under Ihis Agreement. 

5, Kastern Texas - Louisiana Trackagejtights^and l^irchas^^ 

(a) UP/SP shall grant to BNSF .rackage nghts on the following lines: 

• SP's line between Houston and lowa Junction in Louisiana, whichi 

trackage rights have been amended by the Temi Sheet Agreement and Ihc 

TX-LA Line Sale Agreement implementing UP's and BNSF's jointt 

ownership of SP's line between Dawes, TX and Avondale, LA; 

• SP's line between Beaumont and Port Arthur, TX; 

• SP's line between Dayton and Baytown and T-ast Haytown. TX; 

• SP's Channelview Spur which connects lo the .SP's line belween Houston 

and lowa Junction near Sheklon, T.X for the purpose, inter aha. o f 

reaching a point of build-in/build-out to/from the facilities of LyondelB 

Petrochemical Company and Arco Chemical Company at Channelview, 

TX. UP/SP shall nemiil BN/Sanla Fc or one or both shippers to con.slrucit 

and connect to SP's Channelview Spur, al their expense, a build-in/build-

oul line BN/Santa Fc or the shippers shall have the nght to purchase for 

nel liquidation value all or any part of the Channelview Spur lhal UP/SP 

may abandon; 
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• SP's line belween Mallard Junction and Harbor, LA; 

• SP's hue near Avondale (SP MP 14.94 and West Bndge Junction (SP MP 

9.97); 

• UP's Main Line No 1 from UP MP 14 29 to MP 14.11 including 

crossover lo SP's main line and UP's MP 10 38 lo .VIP 10.2; and 

• UP's line between West Bndge Junction (UP MP 10.2) and UP's 

Weslwego, LA intemiodal facilily (approximaiely UP MP 9 2). 

(b) Hie trackage rights granied under this section shall be bridge rights for the 

movement of overhead traffic only, except for the local access specified herein. BNSF shall 

receive access on such lines only to (i) "2-to 1" Shipper Facilities and Existing Transload 

Facilities al poinls lisletl on Exhibit A to this Agreemeni. (ii) any New Shipper Tacility located 

subsequent to UP's acquisition of contml of SP at poinls listed on Exhibit A lo this Agreement, 

and (lii) any New Shipper Tacility located subsequent to UP's acquisition of control of SP on the 

Trackage Rights 1 mes BNSF shall also have Ihe right to establish and exclusively .serve 

intemiodal and aulo facilities at points listed on Exhibit A to Ihis Agreemeni and at points 

ideniified or described in Section 8(i) of this Agreement. BNSF shall also have Ihe nght lo 

handle traffic of shippers open lo all of UP, SP and KCS at Lake Charles. Rose Bluff and West 

Lake, I .A, and traffic of shippers open to SP and KCS at vVesI Lake Charles. BNSF shall also 

have the right to mterchange with: Ihe Acadiana Railway Company al Crowley, LA; and the 

Louisiana & Delta Railroad, Inc. at Lafayette, Raccland and Schreiver, LA BNSF shall also 

have the right to interchange vvilh and have access over the New Orleans Public Bell Railroad al 

West findge Junction, LA. 
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(c) Access lo Shipper Facilities at points lisleil on Exhibit A to this Agreemeni open 

lo BNSF shall be direct or through reciprocal switch, or, with UP/SP's pnor agreemeni, through a 

third party contractor. Access lo New Shipper Facilities ojieii to BNSF on the frackage Richls 

Lines shall be (i) direct, (li) with UP/SP's pnor agreement, through haulage for the shortest 

penod of time necessary to allow BNSF lo establish its own direct operating access after 

initialing service lo a New Shipper Facility, but not lo exceed Ihe later lo occur of 90 days or the 

date upon which LJP completes Ihe construction of and accepts for service any connections, 

sidings or other support facilities to be paid for by BNSF Ihat UP is then obligated lo construct 

pursuant to this Agreement or the trackage nghts agreements executed pursuant to Section 9(1) of 

this Agreemeni; (iii) vvith LJP/SP's prior agreement reciprocal switching where, at the time BNSF 

service is to commence. UP/SP already provides reciprocal switching on the portion of the 

Trackage Rights Line upon which the lumoul lo the facility is fo be located; or (iv) w ith UP/SP's 

prior agreement, the use of a third party contractor; PROVIDED, HOWEVTR. tli.it it shall be 

UP/SP's sole decision whether BNST's service vvill be provided by either haulage or reciprocal 

switching, and PROVIDED, FUR I IITK. lhal in no case .shall UP/SP be required to initiate any 

new local service or increase its level of serv ice lo accommodate the level of service proposed by 

BNST. New Shipper Facilities open lo BNSF under this Agreement shall be open to both UP/SP 

and BNST. sub|ect to the temis of Section 9(c)(v) ol this Agieeineiil. Ihe geographic limits 

within which (x) New Shipper l acililies shall be open to BNSF service at points listed on I:xhibit 

A to this Agreement and (y) BNSF shall have the nght lo establish and exclusively serve 

intermodai and aulo facilities at poinls lisleil in Section 8(1) ol' and on Exhibit A lo this 

Agreemen' shall generally conespotiil to the territory within '.vhich. prior lo the merger of UP 

and SP, a new shipper or receiver could have constructed a facility that would have been open lo 
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service by both UP .md SP either ciirectly or through reciproca' switch. Where switching 

dislncis have been established, such distncts (as descnbed in Section 9(g)) shall be presumed lo 

establish these geographic limitations. 

(d) At least forty-five (45) days before initiating service to (i) a Shipper Facility open 

lo BNSI" at a point listed or descnbed on Exhibii A to or in Section 8(1) of Ihis Agreement, or (ii) 

any New Shipper Tacilitv on a Trackage Rights Line, BNSF shall notify U'P ol its election, 

subject lo Section 5(c) above, oflhe manner by which it proposes such .service be provided and 

the specifics of ils operating plan over UP/SP trackage. W ithin thirty {}()) days of ils receipt of 

BNSF's proposed operating plan, UP shall notify BNSF of its approval or disapproval of 

BNSF's plan. I iP's approval of such plan shall not be unrea.sonably withheld In the event IIP 

disapproves of BNSF's proposed plan, UP shall provide an explanation in writing lo BNSF of its 

reasons for disapproval, antl UP shall propose an altemative operaiinu plan that would be 

acceptable to UP and alst) t>.' no more onen)us than the operating plan thai UP would establish 

for service provided by UP. If UP approves BNSF's plan but establishes eoiulitions on that 

•ipproval, thuse conditions shall be set forth 111 writing and shall be no more onerous than UP 

would establish lor service provided by U'P. BNSF slia.l have the right, upon one hundred eighty 

(180) days' prior written notice lo UP'SP, lo change its election; PROVIDET), HOWEVER that 

BNST shall lun change any such election more often lhan once every five (5) years. BNST shall 

reimburse UP/SP for any costs incurred by UP/,SP in conneclion with any changed election. 

(e) UP SP shall grant BNSF the right to use SP's Bridge 5A at I louston, 1 exas. 

(0 E'xcepl as otherwise provided herein, trackage rights and access rights granied 

pursuant lo this section shall be for rail traffic of all kinds, carload and intemiodal, for all 

commodities. 
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(g) UP/SP shall sell to BNSF UP's .Main Line No. 1 between .MP 14 11 and 10.38. 

UP's Weslwego intennodai terminal, SP's old Avondale Yard (together with the fueling and 

mechanical facilities located thereon) as shown on Exhibit C; and SP's Lafayette Yard. 

6. Houston, r X - \ alley .lunctionj^IL Trackage R'&hts 

(a) UP/SP hliall grant lo BNSF Irackage rights on the following lines: 

• SP's line between Houston, TX and ."air Oaks, AR via Cleveland and Pine 

Bluff. AR; 

• UP's line between F-air Oaks and Bridge Junction, AR; 

• SP's line between Brinkley and Briark, AR; 

• UP's line belween Pine Bluff and North Little Rock, AR 

• UP's line between Houston and Valley Junction, IL via Palestine, TX; 

• SP's line between Fair Oaks and Illmo, MO v ia Jonesboro, AR and Dexter 

Junction, MO; and 

• UP's line between F-air Oaks and Bald Knob, AR. 

(b) In lieu of conducting actual operations between Pine Bluff and North Little Rock, 

AR, UP/SP agrees, upon request of BNSF, lo handle BNSF's business on a haulage basis for thc 

fee called for by Section 8(m) of Ihis Agreement. 

(c) BNSF shall have the right lo transport empty and loaded coal trains to and from a 

|X)inl of buiTJ-in/build-out lo and from Entergy Services. Inc.'s plant al While Blurt, AR if and 

when such a build-in/build-oul line is consiructed by an entity other lhan UfVSP to connect such 

plant with an SP line 

BNSE and I P do not agree as to whether BNSF's rights to use ( P's and SP's lines north of 
Bald Knoh and Fair Oaks, AR und HP's and SP's lines between Memphis and Valley 
.lunction, IL should te restricted. B.S'SF believes thut there should he tto restrictions on its 
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rights to use those lines. I P believes thttt, with modifications, the restrictions contained in the 
original BSSF Settlement . igreement should remain in place. 

(d) The Irackage rights granted under this section shall be bndge rights for the 

movement of overhead traffic only, except for the local access specified herein. BNSF shall 

receive access on such lines only to (i) "2-to-l" Shipper Facilities and Existing Transload 

Facililies at poinls listed on Exhibit A to this Agreement, (ii) any New Shipper Facilily located 

subsequent to UP's acquisition of control of SP at poinls listed on Exhibit A lo Ihis Agreement, 

and (lit) any New Shipper Facility located subsequent to UP's acquisition of control of SP on the 

Trackage Rights Lines. flNSl- shall also have the right to establish and exclusively serve 

intemiodal and auto facilities at points listed on Exhibit A to tliis Agreemeni and at points 

identified or descnbed in Section 8(1) of tins Agreement. |BNSF .Alternative: (Except as 

provided in Section Ml of this .Agreem*?nt. BN.SK shall not bave the right to enter or exit at 

in'ermetliate points on LP'v and SP\ lines between tVleniphif^ and Valley .luiK'titHi* WJ. 

rraftk to he handled over the UP and SP lines between Memphis and Valley .lunction, tL 

>!> limited to trat'lk that moves through, 01 iginateŝ  4AVOF l<>rmiHMte<> iif lexai^or IvOuiMaifa 

except that traffic originating or terminating at points U>»ted tm Kxhibit A under 4b« 

caption "Points Referred to in .Section 6c"' may al<>o he handled over these lines.) (UP 

Alternative: Kxcept f rovided in .Section Ml of this Agreement, BNSF shall not have the 

right lo enter or exit at intermediate points north of Bald Knoh and Fair Oaks, AK on t P*s 

-and SP*s lines between Memphis and Valley .lunction, IL . Fraffic to he handled over the 

UP and SP lines between Memphis and \ alley lunction, IL is limited to traffic Ihat moves 

through, originates in, or terminates in Texas or Louisiana, except that traffic originating 

or terminating at points listed un Kxhibit A under Ihe caption "Points Referred to in 

Section 6(d)" may also be handled over these lines.| I3NSL shall al.so have the right to handle 
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traffic of shippers open to all of fiP, SP and KCS al Texarkana. TX/AR, and Shreveport, LA, lo 

and from the Memphis BE.A (BEA 73). but not including proportional, combination or Rule 11 

rates via Memphis or other points in the .Memphis BEA. In the Ilouston-Memphis-Sl. Louis 

corridor. BNSF shall have the right lo move some or all of its traffic via trackage rights over 

either thc L'P line or the SP line, at its discretion, for operating convenience. BNSF shall al.so 

have the nght lo interchange: with Ihe Little Rock and Western Railway at Little Rock, .AR; the 

Little Rock Port Authonty al Little Rock, AR; KCS at Shreveport, LA and Texarkana, TX/AR, 

for movements of traffic originated by KCS al or delivered by KCS lo shippers or receivers at 

Lake Charles, West Lake, or West Lake Charles, LA. vvith KCS (y) at Shreveport, LA for 

movements of loaded and empty coal trains moving to and from Texas Utilities Elieclric 

Company's Martin I ake generating station, and (/) al Texarkana, TX/AR for movements of 

empty coal trains retuining from Texas Utilities Electnc Company's Martin Lake generating 

station; and with the lexas Northeastern Railroad .it 1 exarkana. IX for the sole purpose of 

mov ing BNST" traffic lo and from Shipper Facililies at Defense, TX. 

(e) Access lo Shipper Facilities at poinls listed on Exhibit A to this Agreement open 

to BNST shall be direct or Ihrough reciprocal switch, or, with I 'P'SP's prior agreement, Ihrough a 

third parly contractor. .Access lo New Shipper Facilities open to HNSF on Ihe Trackage Rights 

l ines shall be (i) ilirect; (li) with UP/SP's prior agreement, through haulage for the shortest 

period of lime necessary to allow BNST" to establish its own direct operating access after 

initialing .service to a New Shipper Tacility, but not to exceed the later lo occur of 90 days or the 

date upon which UP completes the construction of and accepts for service any connections, 

sidings or other support facilities to be paid lor by BNSF that UP is then obligated lo construci 

pursuant to this Agreement or Ihe trackage rights agreements executed pursuant to Section 9(0 of 
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Ihis Agreement; (iii) vvith UP'SP's pnor agreement, reciprocal switching where, al the time 

BNSF service is lo commence, UP/SP already provides reciprocal switching on Ihe portion ofthe 

Trackage Rights Line upon which lhc tumout lo the facility is to be located; or (iv) with LJP/SP's 

pnor agreement, the use of a third party contractor; PROVIDTT). HOWEVER, that it shall be 

UP/SP's sole decision whether BNSF's service will bo provided by either haulage or reciprocal 

switching; and PROVIDED, FURTHER, Ihat in tvi ca.se shall U? SP be required to initiate any 

new local serv ice or increase its level of service lo accommodate the level of service proposed by 

BNSF. New Shipper Facilities open to BNSF under this .Agreement shall be open to both UP/SP 

and BNSF, subject to the terms of Section 9(c)(v) of this Agreement. The geographic limits 

vvithin which (x) New Shipper Facilities shall be open to BNSF service at poinls listed on Exhibii 

A to this Agreement and (y) BNSF shall have the nght to establish and exclusively serve 

intemiodal and aulo facilities al points listed in Section 8(i) of and on Exhibit A to this 

Agreement shall generally correspond to the teiritory w ithin which, pnor lo Iht merger of UP 

and SP, a new shipper or receiv ,r could have constructed a fiicilily lhal would have been open lo 

service by both UP and SP either directly or thmugh recipn)cal switch. Where switching 

distncts have been established, such districts (as described in Section 9(L',)) shall be presumed lo 

establish Ihese geographic limitations. 

(0 .At least forty-live (45) days before initiating service to (i) .1 Shipper Facility open 

lo BNSF al a point listed or described on Exhibit A lo or in Section 8(i) of this Agreemeni, or (11) 

any New Shipper f acility on a Trackage Rights Line, BNST" shall notify UP of its election, 

subiect to Section 0(e) above, oflhe manner by which il proposes such service be provided and 

the specifics of its operating plan over UP/SP Irackage. Within thirty (30) days of its receipt of 

FiNST's proposed operating plan, UP shall notify BNSF of ils approval or disapproval of 
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BNSF's plan. UP's approval of such plan shall not be unreasonably withheld. In Ihe event UP 

disapproves of BNSF's proposed plan, UP shall provide an explanation in writing to BNSF of its 

reasons for disapproval, and UP shall propose an alternative operating plan that would be 

acceptable to UP and also be no more onerous than the operating plan lhal UP would establish 

for service provided by UP. If LJP approves SNSF's plan but establishes conditions on Ihat 

approval, Ihose conditions shall be set forth in writing and shall l)e no more onerous than ^ ^ 

would establish for service provided by UP. BNSF shall have the right, upon one hundred eighty 

(180) days' prior written notice to UP/SP, to ch.inge its election; PROVIDED. HOWEVER, that 

BNSF shall not change any such election more often lhan once every five (5) years. BNSF shall 

reimburse UP/SP for any costs incurred by UP/SP in connection with any changed election. 

(g) Except as otherwise provided herein, the trackage rights ana access right::, granted 

pursuant to this section shall be for rail traffic ot all kinils, carload and intcmio>1al, '̂or al! 

commodities. 

(h) BNSF shall grant to liP SP overhead Irackage rig^as on BN's line bt;lween West 

Memphis and Presley Junction, AK. UP/SP shall be responsible for upgrading this lune as 

necessary for its use. If BNSF uses this Iir:e for overhead purposes to connect ils line to the 

Irackage rights lines. BNSF shall share in one-half of the upgrading cost 

7- St. Louis Area C oordinations 

(a) UP/SP agree to cooperate with BNSF lo facilitate efficient access by BNSF lo 

other earners at and through St. Louis via The Alton & Southem Railway Company ("A&S"). I f 

BNSF requests, UP/SP agree to constmct or cause to be constructe ' for thc use of both BNSF 

and UP/SP a faster connection between the BN and UP lines al Grand Avenue in St. Louis, MO 

and a third track from CJrand Avenue to near Gratiot Street Tower at the sole cost and expense of 
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BNSF. Upon completioti of such construction, UP/SP shr II grant lo BNSF overhead Irackage 

rights on UP's line between Grand Av enue and Gratiot Sl''tel. 

(b) UP wishes lo secure dispatching authority for Ihe MacArthur Bridge across the 

Mississippi River al St. Louis. Dispatching is currently controlied by the Terminal Railroad 

Association of St. Louis ("TRRA"). BNSF agrees that it vvill cause ils interest on Ihe TRR.A 

Board or any shares il ow ns in Ihe TRRA to be voted in favor of transfernng di.spatching control 

of the MacArthur Bridge to UP i f such matter is presented to Ihe TRRA Board or its shareholders 

for aciion. Such dispatching shall be perfonned in a manner to ensure what all users are treated 

equally. 

(c) If BNSF desires to use Ihe A&S Gateway Yard, upon transfer of MacArthur 

Bridge dispatching to UP, I ip/.SP shall assure that charges assessed by the A&S lo BNST for use 

of Gatew ay Yard are equivalent to those assessed other non-ow ners of A&S. 

(d) UP/SP and BNST agree to provule each other reciprocal detour rights between 

Bridge Junction-West .Vlernphis and St. Louis in the event of Hooding, subject lo the availability 

of sufficient capacity to accommodate the delout. 

(e) UP/SP shall provide BNSF Overhead Trackage Rights over UP/SP's Jefferson 

City Subdivision between MP 34.8 near Pacific, ."VlO and MP 43.8 near Labadie, MO for the 

purpose of accessing Ameren UE's facilily al Labadie. BNSF shall have Ihe right to serve al! 

"2-to-l" Sliipfier Facilities, New Shipper Facilities and Existing 1 ransload Facilities at Labadie. 

8. Additional Rights 

(.1) UP/SP shall grant BNSF overhead trackage nghts on SP's line between 

Richmond and Oaklaiul. C.A for rail l:affic of all kinils. carload and intemi<Klal, for all 

commodities to enable BNSF to connect via SP's line with the Oakland Terminal Railroad 

("OTR") and to access the Oakland Joint Intemunlal Terminal ("JIT"), or similar public 

31 



internuidal facilily, at such time as the Jl 1 is built. BNSF shall pay 5()"o of the cost (up to 

$2,000,000 maximum) for upgrading to mainlme standards and reverse signaling of SP's No. I 

track between Emery ville (MP 8) and Stege, CA (MP 13.1). Compensation for Ihese trackage 

rights shall be at the rale of 3.48 mills per lon mile for business moving in Ihe "1-5 Corndor," 3.1 

mills per ton mile on .ill other carload and intennodai business, and 3O nulls per lon mile lor 

bulk business (as defined in Section 9(a) of this Agreemeni) escalated in accordance with Ihe 

provisions of Section 12 of this Agreement. UP/SP shall assess no additional charges against 

BNSF for access to the JIT and the OTR. 

(b) BNSF shall waive any payment by UP/SP oflhe Seattle Temiinal 5 access charge. 

(c) BNSF shall grant to UP overhead trackage rights on BN's line belween Saunders, 

Wl and access to the MERC dock in Supenor, Wl. 

(d) BNSF shall grant UP the right to use Ihe Pokegama connection al Saunders. WI 

(i.e., the .southwest quadrant connection at Saunders including Ihe track between BN .MP 10.43 

and MP 1 1.14). 

(e) BNSF shall waive SP's requirement lo pay any portion ofthe Tehachapi tunnels 

clearance improvements pursuant lo the 1993 Agreement between Santa Te and SP. 

(f) BNSF .shall allow UP to exercise its nghts to use '.he Hyundai kail at PortlantI 

Temiinal 0 vvillioiil an^ coiilnbulion to the cost ot coiistriicliiig such lead. 

(g) BNSF shall allow UP/SP lo enter or exit SP's Chicago-Kansas Cily-Hutcliiiisoii 

trackage rights al Biida. Earlville. and west of T,delslein, IL. UP SP shall be responsible for Ihe 

cost of any connections required. 

(h) BNSF will amend Ihe agreemeni daled Apnl 13, 1V95, belween BNSF and SP lo 

allow UP/SP to enter and exit Santa Fe's line solely for the purposes of permitting U'P/SP or its 
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agent lo pick up and set out interchange business, includum reciprocal switch business at 

Newton, KS, and switching UP industries al lhal point. 

(i) It IS the intent of the parlies Ihat this Agreement result in Ihe preservation of 

competition by two rail camcrs for (a) all "2-10-1" Shipper Facilities al points listed on Exhibit A 

to this .Agreement and (b) all other shippers who had direct competition or competition by means 

of siting, transload or build-in/build-oul from only UP and SP pre-merger. 

The parties recogni/e that some "2-'o-I" Shipper Facililies. l-xi.sting Transload Taciiities, 

and New Shipper Facilities at "2-to-l" Points will not be able to avail themselves of BNSF 

service by virtue of the irackage nghts and line sales contemplated by ihis Agreement. For 

example, "2-10-1" Shipper Facilities, Existing Transload Facililies, and New Shipper Facililies 

located al poinls between Niles Junction and the end of the joint track near Midway (including 

Livemiore. CA, Pleasanlon, C.A. Radum. CA, and Trevamo, CA), Lyoth CA, Lathrop, CA, 

Turlock. CA, South Gale, CA, Tyler, TX, Defense, TX, College Station, TX, Great Southwest. 

TX. Victoria, TX, Sugar Land, fX , poinls on Ihe former Galveston, Houston & Henderson 

Railroad served only by LJP and SP, Opelousas, LA and Henngton, KS are not accessible under 

the trackage rights and line sales covered by this Agreement. Accordingly, UP/SP and FiN-SF 

agree lo enter into arrangements under which, Ihrough trackage rights, haulage, ratemaking 

authority or other iiuittrilly acceptable mc.itis, BNST" will be able to provule compelilive service 

to "2-IO-I" Shipper Tacilitics, I'xisting Transload Facilities, and New Shipper Facilities al Ihe 

foregoing pomts and al other "2-to 1" Points not along a I rackage Rights Line. 

(|) BNSF shall have Ihe nghl lo inlerchange with any short-line railroad which, prior 

to the Effective Dale of this .Agreement, could mterchange with both UP and SP and no other 

railroad 

33 



(k) BNST shall also have the right to inlerchange with any short-line railroad that 

constructs a new line to and establishes an interchange on a Trackage Rights Line subsec|uent to 

UP's acquisition of control of SP; PROVIDED, IIOWEVER. that the short-line railroad must be 

a Class 11 or Cl.iss III railroad neither owned nor oper. icd by BNSF or any BNSF affiliate. In 

addition, the new rail line must he either (i) an extension of an existing Class II or Class III 

carner that does not connect with UP or (li) a new Class II or Class III camer. BNSF shall not 

be entitled to interchange traffic with a Class II or Class 111 camer at such a new interchange on 

a Irackage Rights Line i f Ihc traffic originates or terminates at a Shipper Facilily lhal is now 

served solely by UP unless thc Shipper Facilily qualifies as a New Shipper Tacility or unless the 

new line qualifies as a build-in or build-oul under this Agreement. 

(1) III addition to the nght lo serve build-in/build-out lines specified in Sections 4(a), 

5(a) and 6(c) o( this Agreement, BNSF shall have the right to serve a new build-in/build-out line 

constructed lo reach a facility lhal was, pnor to September 1 1, 1996. solely served by either UP 

or *>;p and would be open to two railroad service upon constniction of the build-in/build-oul line 

(I) to a poiin on lines owned by SP on September 1 1. 1996, in thc ca.se of facilities solely served 

oy UP, or (il) to a point on lines owned by UP on September 1 1, i 'Hi. in the case of facilities 

solely served by SP UP shall grant BNSF Overhead Irackage Rights necessary for BNSF to 

real h the build-in hiiild-oul line The routing of such Irackage rights shall seek to mminiii/e the 

operating inconvenience to LP, consistent with ensunng thai BNSF can provide competitive 

service. 

(m) Where this Agreement authorizes BNSF to iitili/e haulage lo provide service, the 

fee for such haulage shall be S.50 per car mile plus a handling charge to cover handling at the 

haulage junction with BNSF and to or from a connecting railroad or third party contract switcher. 
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The handling charg-.- ' hall be S50 per loaded c empty car for intennodai and carload and $25 per 

loaded or empty car for unit trains with unit train defined as 67 cars or more ol one commodity 

in one car type moving lo a single destinalion and consignee. UP/SP shall bill BNSF the $50 per 

car handling charge for all cars and, upon receipt of appropriate documentation from BNSF 

demonstrating that business a.s.sessed the S50 per car handling fee was a umt train, adjust prior 

billings by $25 per car for each car BNSF demonstrates l-j have been eligible for the $25 per car 

handling charge for unit trains. Where UP/SP is providing reciprocal switching services to 

FWSF at "2-to-l" Shipper Facilities as provided for in Seclon 9(i) of this Agreement, the per car 

handling charge shall not be ar-icssed at the point where such reciprocal switch charge is 

assessed. The haulage fee and handling charge set forth above as of September 25, 1995, shall 

be adjusted upwards or downwards in accordance with Section 12 of this Agreemeni. 

(n) In the event, for any reason, any of thc trackage nghts granted under this 

Agreement cannot be implemented because of the lack of sufficient legal authority lo carry out 

such grant, then L'P SP shall be obligated lo provide an altemative route or routes, or means of 

access of commercially equivalent utility ai ihe same level of cost lo BNSF as would have been 

provided by the originally contemplated rights. 

(o) In the event UP detemiines lo temiinate or not renew a lease lo an Existing 

I ransload f acility to which BNST gained access as a result of this .Agreement or the conilitions 

imposed on the UP/S[* merger and BNST has previously entered into a contract to provide 

tran.sportation services to the l-xisting Transioad Tacility, VV shall extend ihc lea.sc lor the 

remaining period of such transportation contract or for a period not to exceed 24 months, 

whichever period is sliort.er. 

B,\'SF and I P do not agree on whether BS'SF" should be ahle to purchase or lease team tracks 
at "2-to.I " Points no longer used hy L P. 
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(p) BNSF Alternative: 

If UP no longer uses a team track al a ""2-lo 1" Point, it agrees lo sell or lease the track to 

F-INSF at iiorm.il and customary costs and charges. 

LP Alternative: 

It IS UP's position that B.NST 's proposed provision should not be added lo the Settlemeni 

Agreement. 

9. Trackage Rights - (J. neral Provisions 

(a) The compensation for operations under this Agreement shall be set at the levels 

shown in the following table as subsequently indexed under the 19'>5 Agreement: 

Fable I 

Trackage Rights ( ompensation 
(mills per lon-mile) 

Keddie-Stockloii'Richiiion'! All Other Lines 

Intermodai aiul Carlo.id 3.48 .̂1 
Bulk (07 cars OI more of 3.0 3.0 

one commodity in one 

car type) 

These ra.es shall apply lo all equipmenl tse - ng in a train consist including locomotives. 

The rates shall he cscalateil m accordance w ith the procedures descnbed in Section 12 of this 

Agicetiicnt. The owning line shall be responsible for maintenance of its lin'.- in tiv ordinary 

course mcluding rail relay and lie replacement, fhe compensation for such maintenance shall be 

included III ihe mills per ton mile rat. s receivetl by such owning line under this Agreement. 

(h) BNST and UP SP \ dl conduct a joint inspection to delerniiiie necessary 

coiineclions atul sidniL's or siding extensions associated with connections, necessary to 

implement the Irackage rights granied uiulcr this .Agreement. The cost of suc'i facilities shall be 

borne by the party receiving the trackage rights which such fiicilitie>^ are required to implement. 
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Either party shall have thc nght lo cause the other partv to construct such facdities. If the 

owning carrier decides to utilize such facilities constmcted by il for the other party, it shall have 

the nghl to do so upon payment to the other party of one-half (Yz) the onginal cost of 

conslrucfing such facililies. 

'c) Capital expenditures on the Trackage Rights 1 ines and on lines over which BNSF 

is granted Overhead Trackage Rights will be handled as follows: 

(i) UP/SP shall bear the cost of all cipacity improv ements that are necess.iry 

to achieve the benefits of its merger as outlined in the application filed 

with the ICC for aulhoniy for UP lo control SP. The operating plan filed 

by UP/SP in support oflhe application shall be given presumptive weight 

in detemiining what capacity improvements are necessary to achieve these 

benefits. 

(il) Any capacity improvements other lhan fhose covered by subparagraph (i) 

above shall be shared by Ihe parties based upon their respective usage of 

the ime in question, except as otherwise provided in subparagraph ttii) 

below I hat respective usage shall be detemnned by the '2 month penod 

prior to the making oflhe iniprovemeiil on a gross ton mile basis. 

(ill) For 18 months follow ing UP's acquisition of control of SI'. BNST shall 

noi be required lo share in tiie cost of any capital improvements under the 

provision of subparagraph (ii) above. 

(iv) BNSF and UP/SP agree that a capital reserve fund ot"$25 million, funded 

out ofthe purchase pnee lisleil in Section 10 of ihis Agreemeni. shall be 

established. This capital reserve fund shall, with BNSF's pnor consent 
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which will not unreasonably be withheld, be drawn down to pay for 

capital projects on Ihe Irackage Rights Lines that are required lo 

accommodate the operations of both UP SP and BNSF on those lines, but 

in any event shall not be used for expenditures covered by subparagraph 

(i) above. Any disputes over whether a project is requireu lo 

accommodate the operation of both parties shall be referred to binding 

arbitration under Section 15 of this Agreement, 

(v) I f both UP/SP and BNSF intend to serve Nev/ Shipper Facililies located 

subsequent to UP's acquisition of control of SP as author..-ed by Sections 

Kb), 3(c), 4(b), 5(b), 6(d), and 8(i) of this Agreement, tney shall share 

equally in any capital investment in such connections and sidings and 

siding extensions or other support facilities required by both UP and 

BNSF to provide rail service lo such New Shipper Facility. If only one 

railroad initially provides such service Ihe other railro.id may elect lo 

provide service at a later date, but only after paying to the railroad initially 

providing such service 50'/o of any capital investment (including per 

annum interest thereon) made by the lailroati initially providing rail 

service lo the New Shipper Facility. Per annum interest shall be at a rate 

equal to the average paid on 90-day freasury Fiills of the United States 

Govemmcnt as oflhe date of completion until the dale of use by the other 

railroad commences. Per annum interest shall be adjusted annually on the 

first day oflhe twelfth (12th) month following the date of completion and 

every year thereafter on such date, based cn the percentage increase or 
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decrease, in the average y ie ld o f 30-year U.S. Treasury Notes for the prior 

year compared lo Iheir average yield m first year o f complet ion o f the 

access to such industry or industries. Each aniuial adiustment shall be 

subject, however, to a " c a p " (up or down) o f two percentage points more 

or less than Ihe pr ior year's inleresi rale, 

(d) Subject to Ihc tenns o f Ihe Dispatching Protocols attached hereto as Exhibi t D and 

incorporated herein, die ma lagement and operation o f the lines over which the parties have 

granied trackage rights to each other pursuant lo this Agreement ("Joint Trackage") shall be 

under the exclusive direct ion and control o f the o w n i n g camer, and the owning carrier shall have 

the otherwise unrestricted power to change the management and operations on and over Joint 

Trackage as in its judgment may be necessary, expedient or proper for the operations thereof 

in l jndet l I rains o f the parties ut i l iz ing Joint Trackage shall be given equal dispatch without any 

discr iminat ion in promptness, qual i ty o f service, or eff ic iency in favor o f comparable traff ic o f 

Ihc owning carrier. I rams operating in tlvc Houston terminal sh.ill be routed over Ihe most 

eff icient routes as necessary to avoid delays iuid congestion, even routes over trackage over 

which the operating carrier has no operating nghts. 

fhe owning carrier shall keep and maintain the Joint Trackage al no less lhan the track 

standard designated m the currenl timetable for the applicable Imes sub)eel to the separate 

Irackage nghts agreement fhe parties agree to establish a jo in t service committee to regularly 

review operations over the Joint 1 rackage lines. 

In the event the owning carrier detcnnines lo sell or remove from service a Joint 

Irackage line and/or any associated facil i t ies, the own ing carrier shall provide the other camer 

w i th reasonable written notice o f such detenninat ion Any such sale to a th ird party shall be 
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expressly made subject lo the tenns and conditions of this Agreement, and the owning carner 

shall remain responsible as to the obligations imposed on it herein in the event the third party 

purchaser does not fulfill those obligations. 

(e) Each party shall be responsible for any and all costs relating lo providing 

employee protection benefits, if any, lo its employees prescribed by law, governmental authority 

or employee protective agreements where such costs and expenses are atlnbutable lo or arise by 

reason of that party's operation of trains over Joint I rackage. To the extent that il does not 

violate existing agreements, for a period of three years following acquisition of control of SP by 

UP, BNSF and UP/SP shall give preference to each other's employect. when hiring employees 

needed to carry out trackage rights operations or operate lines being purcha,scd. The parties shall 

provide each other vvith lists of available employees by craft or class to whom such preference 

shall be granted. Nothing in this Section 9(e) is intended to create an obligation to hire any 

specific employee. 

(1) The irackage rights grants descnbed in this Agreement and the purchase and sale 

of line segments shall be included in separate Irackage rights and line sale agreement documents 

respectively ofthe kunl and containing such provisions as are nomially and cusltniiarily ulili/ed 

by the parties, including crdiibiis ilepicting specific rail line segments, and other provisions 

dealing with mamlenance, inipiovements. and liability, subject to more spec fic provisions 

described for each grant and sale contained in this Agreement and the general provisions 

descnbeil in this si;ction. BNSF and UP SP shall elect which of then constituent railroads shall 

be a paily to each such trackage nghts agreement and line sale and shall have the nghl to assign 

the agreement among then constituent railroads. The parties shall use Iheir best efforts to 

complete such agreements by June 1, 1996. If agreement is not reached by June I , 1996 cither 
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parly may reqiiesl that any outstanding matters resolved by binding arbitration with ihe 

arbitration proceeding to be completed w ithin sixty (60) days of its institution In Ihe event such 

agreements are not completed by tht dale the grants of such trackage rights are to be effective, it 

is intended Ihat operations undi.-r such grants shall be commenced and governed by Ihis 

Agreement. 

(g) All locations referenced herein shall be deemed lo include all areas within Ihe 

switching limits oflhe location designated by tariff, clarified to the extent necessary by publicly-

available infomiation. in effect as of September 25, 1995, and access to such locations shall 

include the right to locate and serve new aulo and intermodai facililies al such locations. 

(h) The tenant carrier on the Joint Trackage shall have the right to constmct, or have 

constructed for it for its sole use exclusively owned or leased facilities, including, without 

limilalion, automobile and intemiodal facililies, storage in transit facilities, team tracks and yards 

along the Joint Trackage pursuant to Ihe following tenns and conditions: 

(i) fhe party wishing lo construct such exclusively owned facilities for its 

.sole use shall stibmit ils plans to the other party lor its review and 

approval, which approval shall not be unreasonably withheld or delayed; 

(ii) Such exclusively owneil or iea.sed and used facililies shall not (i) impair 

the other parly's use ofthe Joint Irackage, l i i ) prevent or unduly hinder 

the other party's access to existing or ftiture customers or facilities served 

from the Joint ' rackage, or (m) impair access to other exclusively owned 

facililies then in existence; and 

(III) If jointly owned or leased and used property is to be used lor the 

constmction of such exclusively owned or leased and used facilities, the 
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party so constructing such exclusively owned or leased and u,ed facilities 

shall reimburse the other party for its ownership of Ihe jointly owned 

property so utili/ed at 50% of its then current fair market value. If the 

tenant carrier uses property of Ihe owning carrier for Ihe construction of 

exclusively owned or leased and used facilities, Ihe tenant carrier shall 

reimburse the owning carrier for its ownership ofthe property at 1(M)% of 

its then current fair markei vaiue. 

(i) Where UP/SP provides reciprocal switching services to BNSF under this 

Agreement. UP.'SP will do so at a rate of no more than $130 per car as of September 25. 1995, 

adjusted pursuant lo Section 12 of this Agreemeni. In the event BNSF's access to a Shipper 

Facility pursuant lo Ihis Agreement is effected by means of a third party contractor, (i) any 

associated third party switch fee shall be paid by UP/SP. (ii) BNSF shall pay lo UP/SP the 

applicable reciprocal switch fee established between the parlies lo this Agreement, and (iii) 

BNST shall neither be entitled to become an assignee of I 'P SP nor beciMne eligible to enter into 

a separate agreement with Ihe shipper so served. 

(j) It IS the intent of tlie parlies that BNST" shall, where sufficient volume exists, be 

able to ulili/e its own temiinal facilities for traffic handled by BNSF under the tc-inis of tins 

Agreement. These locatu>ns include Salt T ake City, Ogden, Brownsville and San ,'*wnlonio, and 

other locations where such v :ne develops. Tacilitics or portions thereof presently utilized by 

UP or SP a> such locations shall be acquired from UP/SP by lease or purchase at nomial and 

customary charges. Upon request of BNSF and subject lo availability and capacity, UP/SP shall 

provide BNSF vvith temiinal support services including fueling, running repairs and switching. 

LJP/SP shall also provide intermodai terminal services al Salt Lake City, Reno, and San Antonio. 
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UP/SP sh.ill be reimbursed Ibr such services at UP's nomial and cu.stomary charges. Where 

temiinal support services are not required, BNSF shall not be assessed additional charges for 

train nunenv.nts thiough a temiinal BNSF shall al.so have equal access, along with UP/SP, to 

all SP Gulf Coast storage in transit facililies (""SI T") (i.e , Ihose SP facilities at Dayton, East 

Baytown, and Beaumont. TX), on economic temis no less favorable than the temis of UP/SP's; 

access, for storage in transit of traffic handled by BNSF under the temis of Ihis Agreement, 

including, but not limited to, traffic lo or from Shipper Facilities to vv'liich BNSF gained access-

under Ihe terms of this Agreement. U'P/SP agree to work with BNSF to locate additional SIT 

facililies on llie I rackage Rights Lines and on lines over which L'NSF is granted Overhead 

Trackage Rights lo serve a build-in/build-out line as necessary. 

(k) BNSF may, subject lo UP/SP's consent, u.se agents for limited tleder service ont 

Ihe frackage Rights Lines and on lines over which BNSF is granted Overhead Trackage Rights 

lo serve a build-in/build-out line. 

(I) BNSF shall have the right lo iii.spect the UP and SP lines twer which il obtains 

trackage nghts under Ihis Agreement and require UP/SP to make such improvements under this 

section as BNSF deems necessary lo facilitate ils operations at BNSF's sole expense. Any such 

inspwCtion must be completed and improvements identified to UPSP within one year o f lhe 

effectiveness oflhe trackage rights. 

(m) BNSF shall have the right to connect, for movemenl in al! directions, with its 

present lines (including existing Ir.ickage rights) at points where its present lines (including 

existing trackage rights) intersect with Trackage Rights Lines or lines il w ill purchase pursuant to 

this Agreement. UP/SP shall have the right lo connect, for movement in all directions, with its 

present lines (including existing Irackage nghts) at points where its present lines (including 
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existing trackage rights) intersect with lines over which i l will receive trackage rights pursuant to 

this Agreement. 

(n) 111 the event UP/SP institute directional operations over any frackage Rights Line 

or on lines over which BNSF is granted Overhead Irackage Rights, (i) UP/SP shall provide 

BNSF with rea.sonable notice ofthe planned iii.stilulion of such operations and shall adjust, as 

appropriate, thc trackage rights granied to BNST pursuant to Ihis Agreement, and (ii) BNSF shall 

operate in accordance with Ihe fiow of traffic established by such directional operation; 

PROVIDED, HOWEVER, that any nghts granted lo BNSF as a result of UP/SP's institution of 

directional operations shall be Overhead Trackage Rights only, and PROVIDED FURTHER that 

BNSF shall have the right, on any Trackage Rights 1 ine over which directional operations have 

been instituted (in' luding lines on which BNST received Overhead Trackage Rights to serve a 

point listed or described in Section 8(i) of this Agreement or a build-in'build-out line), to operate 

against the tlow of traffic i f i l is reasonably necessary to do .so for BNSF lo provide competitive 

service lo shippers on the line which are accessible to BNSF (including service lo New Shipper 

Facililii s and biiild-in/build-out lines) over such line including but not limited to circumstances 

where IIP operates against Ihe (low of traffic with trains ofthe same or similar type for the same 

shipper(s) or for shippet(s) in the same general area. 

10. C "ompen-sation tor Sale of Line .Seaments 

(a) BNSF shall pay UP/SP Ihe following amounts for 'he lines it is purchasing 

pursuant lo this Agreement: 

l̂ ne Segment Purchase Prxe 

Keddie-Bieber S 30 million 

Dallas-Waxahachie 20 million 

Iowa Jcl.-Avondale MP 16.9 
(includes TiP's Weslwego 

100 million 
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intemiodal yard; SP's 
old .-Avondale yard; 
and SP's Lafayette yard) 

(b) The purchase shall be subject lo the following tenns: 

(i) the condition of the lines at closing shall be al least as good as Iheir 

currenl conditions as retlected in the current timetable and slow orders 

(slow orders to be measured by total mileage at each level of speed 

restrictions). 

(ii) includes track and as.sociated structures together wiih right-of-way and 

lacilities needed for operations. 

(iii) indemnity for environmental liabilities attributable to UP/SP's prior 

operations. 

(iv) standard provisions for sales of Ihis nature involving title, hens, 

encumbrances other than Ihose specilically reserved or provided for by 

this Agreement. 

(v) assignment of associated operating agrecmenls (road crossings, crossings 

for wire and pipelines, etc.). Non-operating agreements shall not be 

a.ssigncd. 

(VI) removal by UP/SP, from a conveyance, withm 60 days of the closing of 

any sale, of any non-operating real property without any reduction in the 

agreed upon purchase price, 

(vii) the nuichase will be subiect lo easements or other agreement:; involving 

telecommunications, fiber optics or pipeline ngh*., or operations in effect 

at the time of sale. 
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BNSF shall have Ihe nght to inspect I I K line segments and issociatctl property to be sold 

and records associated therewith for a perioil of ninety days from lhc I:ffective Date of this 

Agreement to detennine the condition and title of such property Al Ihe end of such period, 

BNST" shall have the nghl to decline lo purchase any specific line segineiii or segments. In siicli 

event, UP/SP sh.ill gi.mi BNSF overhead Irackage nghts on any such segmenl with 

compensation to be paid, in Ihe case of Avondale-lowa Junction on tlie basis ofthe charg-s set 

forth in Section 9(a) of this Agreemeni, and in the case of Kedilu-Bieber on a typical joint 

facility basis with maintenance and operating costs lo be shared on a u.sage basis (gross ton miles 

used lo allocate usage) and annual inleresi rental equal to the depreciated book value limes Ihe 

then current cost of capital as detemiined by the ICC limes a usage basis (gross ton miles). In 

ihe case of Dallas-Waxahachie, operations would continue under the existing irackage rights 

agreement. 

(c) Prior to closing the sale of SP s lowa Jet.-Avondale line (the IJA Line"), 

representatives of LJP/SP and BNSF shall conduct a |oint inspection ofthe IJA 1 ine to consider 

whether its condition al closing meets the standard established in Section 10(b)(i) of this 

Agreemeni. If the representative'; '<l"lhe parties are unable to agree lhal the condition ofthe IJA 

Line ineets this standard, then BNSF shall place SI') 5 million oflhe purchase price in escrow 

with a mutually agreed upon escrow agent, and closing shall lake place. After closing the parties 

shall mutually select an independent Ihird party experienced in railroad engineering matters (Ihe 

"Arbitrator") who shall arb.irate the dispute between the parties as lo whether the condition ol" 

the iJA 1 ine is in compliance with Section 10(b)(1) of this Agreement Arbitration shall be 

conducted pursuant lo Section 15 sub|ecl to the foregoing qualification lhal the Arbitrator be 

experienced in railroad engineering matters. It thc Arbitrator finds the IJA Line is below the 
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staiicard. the .Arbitrator shall determine the amount (wh'-h shall not exceed $10.5 million) 

required to bring it in compliance with the standard and authorize the payment of such amount 

out ofthe escrow fund to BNSF with the balance, if any, paid to UP/SP. Any amount so paid to 

BNST out ofthe escrow fund lo bring the UA Line into compliance with thc standard shall be 

used by BNST exclusively lo Ihat end (or to reimburse BNSF for ftinds previously expended lo 

lhal end) and UP/SP shall not, as a tenant on the IJA Line be billed for any work undertaken by 

BNSF pursuant lo the provisions of this Section 10(c). 

11 Term 

This Agreement shall be etfective upon execution (v hich occurred on September 25, 

1995) (the "Effective Date' ) for a temi of ninety-nine years, PROVIDED, HOWEVER, that the 

grants of rights under Section 1 through 8 shall be effective only upon UP's acquisition of 

control of SP. and provided lurther lh.it BNSF may icmiinate Ihis .Agreement by rotice to UP/SP 

given before tlie close td business on September 26. 1995. in which ca.se this Agreemeni sh.all 

have no further force -ir effect. I his Agreement and all agreements entered into pursuant or in 

relation hereto shall teriniiiate, and all rights conferred pursuant thereto shall be canceled and 

deeiiieil voiil ab .nitio, if, in a Fitiai Order, the application lor authority for UP to control SP has 

been denied or has been approved on terms unacceptahle to the applicants, PROVIDED. 

HOWEVER, that if this Agteement becomes effective and is later tennmated. any liabilities 

arising Innn the exercise of rights under Sections 1 through 8 dunng the period of its 

effectiveness shall survive such Icmi -alion. For purpo.ses of this Section 11, "Final Order" . hall 

mean an order of the STB, any successor agency, or a court vvith lawful junsdiction over the 

matter which is no longer subject to any further direct judicial review (including a petition for 

writ of certiorari) and has not been stayed or enjoined. 

12 Adjustment ol ( harges 
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.All trackage nghts chargv-s under this Agreement shall be subject to adjustment upward 

or ilovvnward July 1 of each year by the difference in the two preceding years in LIP SF's system 

average URCS co.sts for ihe categories of maintenance and operating costs covered by the 

Irackage rights fee. "URCS costs" shall mean costs developed using the Unifomi Rail Costing 

System. 

The rates for reciprocal switching services established in Section 9(i) and for haulage 

service established in Section 8(m) shall be adjusted upward or downward each July I of each 

yc'.'x to reficct fifty percent (50%) of increases or decreases in Rail Cost Adjustment Factor, not 

adjusted for changes in productivity ("RCAF-U") published by the Surface Transportation Board 

or successor agency or other organizations. In the event the RCAF-U is no longer maintained, 

Ihe parties shall select a substantially similar index and, failing to agree on surh an index, die 

mailer shall be referred lo binding arbitration under Section 15 of Ihis Agreemeni. 

Ihe parlies vvill agree on appropriate adjustment factors i f not covered herein for 

switching, haulage and other charges. 

[Ipofi evjiy fifth anniversary of the effective dale of this Agreemeni, either party may 

request on ninety (90) days notice that the parties jointly review Ihe op<:ralion ofthe adjustment 

mechanism and renegotiate its application. If the parties do not agree on Ihe need for or extent of 

adjuslmcnt to be made upon such renegotiation, either party may requesl binding arbilralioti 

under Section 15 of Ihis .Agreement, l l is the intenlion ofthe parties that rales and charges for 

trackage rights and services under this .Agreement retlect the same basic relationship lo operating 

costs as upon execution of this Agreement (September 25, 1995). 

13. A * s ign a^i I i ty 

This Agreement and any rights granied hereunder may not be assigned in whole or in part 

without the prior consent of the other parties except as provided in this section. No party may 
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peniiit or admit any third party to the use of all or any ofthe trackage to which it has obtained 

rights under this AgreenienI, nor unde the guise of doing its ow n business, contract or make any 

arrangement lo handle as its own trains, locomotives, cabooses or cars of any such thini party 

which in the nomial course of business would not be considered the trains, locomotives, 

cabooses or cars of that party. In the event of an authorized assignment, this Agreement and th.e 

operating rights hereunder shall be binding upon thc successors and assigns oflhe parties, lhis 

Agreement may be assigned by either party without the consent of the other only as a resuK . , i a 

merger, corporate reorganization, consolidation, change of control or sale of substantially all of 

its assets. 

14. Covernn ent Approvals 

The pa* ties agree lo cooperate with each other and make whatever filings or applications, 

if any, are necessary to implement the provisions of this Agreement or of any separate 

agrecmenls made pursuant to Section 9(f) and whatever filings or applications may be necessary 

lo obtain any approval that may be required by .ipnlicahle l.ivv for the provisions of such 

agreements. BNSF agrees not to oppose the pnmary application or any related applications in 

Finance Docket No. 32760 (colleclively the •"control case"), and not to seek any conditions in Ihe 

control case, not lo support any requests for conditions filed by others, and not to assist others in 

pursuing their requests. BNST shall remain a party in the control case, but shall not participate 

further in Ihe contnil case other than lo support this .Agreement, to protect the commercial value 

oflhe rights granied lo BNSF by this Agreement, and lo oppose requests for ccndilions by other 

parties which adversely affect BNSF; PRO\ IDED, HOWEVER, Ihat BNSF agrees to reasonably 

cooperate with UP/SP in providing testimony to the ICC necessary to demonstrate that this 

Agreement and the operations lo be conducted thereunder shall provide effective competition al 

the locations covered by the Agreement. UP/SP agree lo support this Agreement and its 
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implementation and warrant that it has not entered into agreements with other parlies granting 

nghts lo other parties granted to BNSF under this .Agreement. UP SP agree to a- k Ihe ICC to 

inipose this Agreemeni as a condition lo approval oi" Ihe control case. Dunng Ihc pendency of 

the control case, I P and .SP shall not, without BNSF's written consent, enter into agreements 

wilh other parlies which would grant rights to other parties granied to BNSF or inconsistent with 

those granted to BNSF under this Agreement which would substantially impair the overall 

economic value of rights to BNSF under this Agreement. 

15. .Arbitration 

Except as otherwise provided by any decision of the STB or by separate agreement, 

unresolved disputes and controversies concerning any of the lerms and provisions of Ihis 

Agreement or the application of charges hereunder shall be submitted tor binding arbitration 

under Conunercial Arbitration Rules of iTie Amencan Arbitration As.sociation which shall be Ihe 

exclusive remedy ofthe parlies. 

1 (). tuj.U'er_Assy_ „„r>'s 

The parties agree to execute such other and further documents anil lo undertake such acts 

as shall be reasonable and necessary to carry out Ihe intc.t and purposes of Ihis Agreement. 

'7. No Third Parly Beneficiaries 

I his Agreement is intended for the sole benefit of the signatories lo this Agreemeni. 

Nothing in this Agreement is intended or may be construed lo give any person, fimi, corporation 

or otlier entity, other lhan the signalones hereto, their pennitted successors and pennitted 

assigns, and their affiliates any legal or equitable tight, remedy or claim under this Agreement. 
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UNION PACIFIC RAILROAD COMPANY 

By: 
Title: 

THE BURLINGTON NORTHERN AND 
SANTA FE RAILWAY COMPANY 

By: 
Title: 
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Exhibits to Restated and Amended B.NSF Scttlement Agreement 

Exhibit A - List of "2-10-1" Poinls 

Exhibit B - Term Sheet for UP/SP-BNSF Proportional Rale .Agreement Covenng 1-5 
Corridor 

Exhibii C - Schemafic drawing of UP's .Main Line No. I between MP 14.11 and 10.38, 
UP's Weslwego intermodai terminal, ;uid SP's old Avondale Yard (together with the fueling and 
mech.anical facilities located thereon) 

E.xhibit D - Dispatching Protocols 

Exhibii E - "2-to-I Point Identification Protocol" 

Exhibit F ~ Overhead Trackage Rights Lines 
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E X H I B I T A 

LIST OF "2-TO-1 " POINTS 

Poinls Referred lo in Section 1(b) 

Provo UT 
Salt Lake City TJT 
Ogden U T 
Ironton UT 
Gatex UT 
Pioneer LJT 
Garfield/Srneher/Magna UT (access to Kennecott private railway) 
Geneva LJT 
Clearfield JT 
Woods Cross U'I" 
Rel ico UT 
Evona UT 
Little Mountain UT 
Weber Industrial Park U f 
North Salt Lake City UT 
.American Fork UT 
Orem UT 
Points on paired track from Weso NV to Alazon NV 
Reno NV (only intermodai. automotive [BNSF must establish its own 

automotive facility], transloading, and new shipper facilities) 
Herlong CA 
Johnson Industrial Park at Sacramento CA 
West Sacramento CA (Farmers Rice) 
Port of Sacramento CA 
Points between Oakland CA and San Jose CA (including Warm Springs CA, 

Treemont CA, Elmhurst CA, Shinn CA, Kohler CA. and Melro.se CA) 
San Jo.se CA 

Poinls Referred lo in .Section 3(a) 

Ontario CA 
La Habra CA 
Fullerton CA 



Poinls Referred lo in Section 4(b) 

Brownsville TX 
Port of Brownsville TX 
Port of Corpus Christi 
Harlingen TX 
Corpus Christi TX 
Simon TX 
San Antonio TX 
Halstead I X (LCRA plant) 
Waco TX 
Points on Sierra Blanca-El Paso line 

Poinls Referred lo in Section 5(b) 

Baytown TX 
Amelia TX 
Orange I X 
Mont Belvieu LX (Amoco, Exxon, Chevron plants) 
Eldon, TX (Bayer plant) 
Tlarbor. LA 

Points Referred lo in Section 6(d) 

Camden AR 
Pine Buff AR 
Fair Oaks AR 
Baldwin AR 
Little Rock AR 
North Little Rock AR 
East Little Rock AR 
Forrest City, AR 
Paragould AR 
Dexter MO 
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EXHIBrTB 

TERM SHEET FOR 
UP/SP-BNSF PROPORTIONAL RATE 

AGREEMENT COVERING 
1-5 CORRIDOR 

Concept 

BNSF trackage rights in the "1-5' corridor will allow BNSF to handle traffic on 
a single line basis v. .at currently rrxjves vha jotn\ BN-SP routes. This Agreement will enable 
UPSP to compete with bNSF for that traffic and to make rates, using the p.'oporiionai rates, 
to and from all points UP/SP serves in the covered terntory descnbed below. 

Covered Territory 

Traffic moving between the following areas north of Portland, Oregon and 
west of Billings and Havre. Montana: 

Canadian interchanges in Vancouver area 
Points north of Seattle and west of Cascades 
Points south of and including Seattle and west of Cascades 
Washington points east of Cascades and we st of ard including Spokane 
Points east of Spokane and west of Biil'ngs a. d Havre 

and points in 

Arizona. 
California, 
Colorado, 
New Mexico, 
Nevada, 
Oregon, 
Utah. 
Texas west of Monahans and Sanderson, and 
connections to Mexico at El Paso and to the west. 

Traffic Covered 

Traffic covered will be all comrrxDditjes (carload, intermodai and bulk) moving 
both southbound and northbound. All cars loaded or made empty on BNSF lines m the 
Covered Terntory (including reloads) and cars received in intercnange. 



Proportional Rates 

A third party, such as a major accounting firm or other established 
transportation con*;.iltant (the "consultant"), will be employed to compute the proportional 
rates. The mileage porate shall be the ratio cf (a) BNSF miles between areas north of 
Portland or interchange 'orth of Portlano and SP interchange at Portland to (b) BNSF 
single-line miles from BNSK origin or interchange to BNSF destination or interchange. 

The consultant will develop a table of net tor mile rates (net of refunds, 
allowances, and rebates). This table will be In matrix form based on commodity, car type, 
and area north of Portland, Oregon. The r̂ tes shown in the matrix will be by commodity 
at the 3-digit STCC level and by car type for movement between each of the areas north 
of Portland, Oregon, and the Portland interchange. The net ton mile rates will be based 
on movements between each of the areas north of Portla-d and the group of states 
(including connections to Mexico) listed above. The initial rates will be denved based on 
the SN-SP pordon of BN-SP interline rates (net of refunds, allowances, and rebates) in 
effect in the quarter preceding acquisition of SP by UP. 

The net ton mile rate for each commodity/car type shall ne a weighted 
average of the rates applicable to movements of each such commodity/car type between 
the points listed above. An example of this computation is attached. 

New rates will be derived each subsequent quarter. In subsequent quarters, 
the rates will inclucle a prorate of both SP-BNSF interline rates (net of refunds, allowances, 
and rebates) and BNSF single-line rates (net of refunds, allowances, and rebates). At 
such time as a rate can be developed for a particular ".ommodity/car type on the basis of 
a BNSF single-line rate then future rate adjustments for such commodity/car type shall be 
baseo solely on BNSF smgle-line rates. All computations of net ton mile rates will be 
based on rates that actually moved traffic. 

UP/SP agree that any rate it publishes will reflect the proportional rate from 
the late.'st quarterly study and BNSFs division shall be that amount. Movements usmg 
proportional rates shall be interline BNSF-UP/SP movements and will be billed 
accordingly. Propwrtonal rates used by UP/SP in contracts will be escalated on the same 
basis as UP/SP's rates are escalated. BNSF and UP/SP will establis*̂  procedures to 
ensure that in settling interline accounts UP/SP's and BNSFs revenue south of Portland 
is no! disclosed to the other. 

Application 

The net ton mile rates m each cell of the matrix will be applied lo the BN 
mileage and the assoaated net tons from areas north ot Portland to Portland interchange 
lo develop the proportional rate to the Portland interchange. 



BNSF shall accept, handle, switch and deliver traffic movina under this 
Agreement without any d scrimination in promptness, quality of service or .ffici/nri ! 
favor of comparable traffic moving in BNSFs accour̂ t UP/SP h.rf^!'nnM»« ^ " 
equipment BNSF worK ^th UF?/SP to esUbJsrn^^ro'^^^^^^^^^^ four's i S 
located car dislnbudon points in BN territory. To the extent justified by business vo^ml? 

T B N N ^ ' ^ r r d ^ l M . T T " ' inUange')^aTn7"r;pa:T^^^^ 
to BN Nos. 111 and 112. BNSF will cooperate with UP/SP to establish necessary bloS« 
to provide efficient and competitive service on traftic moving under the p r o S a l rr!^ 

Third Partv Conaultant 

The third pa.ly consultant shall be jointly employed by UP/SP and B N S F 
The parties will share equally in the expense of employing such third partv consukanV 
Both UP/SP and BNSF shall have the right to audit the l o i of the thî d^pa^ c o n s S 
and agree to share in any irregularities found in this work and cooperate io work ŵ th tVe 
third party consultant to establish procedures to promptly correct those deficiencies The 
third party consultant shall be required to remain impartial between UP/SP and B N S F ' Anv 
breach of the impartiality requirement shall result in the termination of such third oarTv 
consultant and the selection of a new consultant by the parties. 



Example of Revenue Per Ton Milg 
Calculation oy Origin-Destination Cell 

Ceil Includes Car Type and Commodity 

Assumption: Move 1 Move 2 

1. BNSF Revenue Per Car From $5000 $2000 
0/D Areas North of Portland to 
Destination Stales 

2. BNSF Miles From 0/D Areas North 1000 500 
of Portland to Destination States 

3. BNSF Net Tons From 0/D Areas 100 50 
North of Portland to Destination Slates 

4. BNSF Number of Carloads From 0/D 10 5 
Areas North of Portland to Destination Slates 

5. BNSF Miles Between Actual Point of 300 200 
Origin to Interchange and Portland 

A. Revenue/NTM Factor (Computed by Consultant for Each Call in Malnx) 

ZLHUAl (for ali moves) 
(2) X (3) 

1(4) 

5000x10 * 2QQQJL5 
lOOQx 10Q ^QQJLSQ - $0.06/NTM 

10*5 

B. Compute BNSF Division on a Specific Move 

(A) X (5) X (3) 
$0.06x300x100-$1800 
$0.06 x 200 X 50 - $ 600 
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EXHIBIT D 

April 24, 1996 

BNSF - UP/SP DISPATCHING PROTOCOLS 

As agreed: Dave Clifton - BNSF 
Hank Jay-SP 
Steve Barldey-L'? 

1. Scope: These protocols apply on al! rail line segments where Burlington Northem 
Railroad Company or Thc .Atchison. Topeka &. Santa Fc Railway Company (which will be 
referred to jointly or individually as "BNSF") has trackage rights over cracks of the entity 
or entities resulting from thc merger of thc rail affiliates of Union Pacific Corporation and 
Southem Pacific Rail Corporation (which will be referred to jointly or individually as 
"UP/SP") and on all rail line segments where UP/SP has trackage rights over tracks of 
BNSF. All such rail lines will be referred to as "joint trackage and will include all current 
joint line trackage rights." 

2. Purpose: To ensure that BNSF and UP/SP trains operating on joint trackage arc given 
equal dispatch without any discrimination in promptness, quality of service or efficiency 
and that the competitiveness "̂ f tenant operations on joint trackage is not adversely 
affected by the fact that the other railroad owns the track. 

3. General Instructions: BNSF and UP/SP will issue written instructions to all personnel 
(including supervisors) responsible for train dispatching on joint trackage that trains of thc 
tenant are to be dispatched exactly as if they were trains of thc same class of the owner 
and given equal treatment with trains of the owner. These instructions will be issued at 
agreed intervals or at the request of either party. 

4. Monitoring Systems: At thc request and expense of thc tenant, thc owner will make 
available computer terminals, facilities or capabilities comparable to those available to its 
own dispatchei"s showing joint trackage it dispatches so that the tenant can monitor the 
handling of its trains by the owner. 

5. Train Infor.nation: Thc tenant will ^rovide to th'* owner, and regularly update, 
information about its expected train operations and schedules (including priorities, time 
commitments, horsepower per trailing ton, etc.) over joint trackage, preferably using 
electronic data interchange. Parties will establish run time standards by train category 
based on expected train volumes for each line segment. If tnin volumrs are different than 
expected then adjustments to run time standards will be made by mutujj! agreement. The 
tenant will provide reliable and current infonnation about trains approaching joint 
trackage, including train arrival time and train characteristics, preferably by providing at its 
expense computer terminals, facilities or capabilities showing trains approaching joint 
trackage, sufficiently in advance to allov/ dispatchers to plan for them. The owner will 
provide to the tenant advance notice of planned maintenance-of-way projects, line closures 
and train or equipment restrictions. BNSF and UP'SP will cooperate to develop a process 
for discussing maintenance windows in advance and agree upon so as not to adversely 
affect schedules of onc carrier more than the other. 



6. Specific Instructions: Thc owner will permit thc tenant to transmit instructions 
regarding thc requirements of SDccific trains and shipments to designated dispatching 
center employees responsible for handling those trains. 

7. Train Priorities/Run Time Standards: BNSF and L'P/SP will at all limes provide to 
each other current procedures for assigning dispatching priorities or rankings to their 
trains and information sufficient to show how those procedures arc applied to their ovvn 
trains. Thc tenant will assign priorities or rankings to its trains operating on joint trackaec 
using thc owner's procedures, and the owner will dispatch tenant trains in accordance with 
those priorities or rankings. It is understood that technological advances in computer 
aided dispatching might result i changes to priority assignment methodologies. The 
parties agree to discuss technological changes which might affect priority assignment 
methodologies prior to implementation. The Joint Service Committee will be responsible 
for reviewing these assignments to ensure rhat they arc applied equitably by both railroadls. 
It is agreed that a three member panel from each carrier will make up the Joint Service 
Conuniticc. Suggestions for three member panel arc representatives from Joint Facilities. 
VP Transportation, and Joint Trackage Rights Operations. 

8- Entry to Joint TragKagg: At points where tenant trains enter joint trackage, entry will 
be provided by the owner on a first-come, first-served basis, taking into consideration the 
relative priorities of affected trains and the specific needs and operating characteristics of 
individual trains of both raib-oads. fif operating circumstances make strict application of 
this principle difTlcult or uncertain. BNSF and UP/SP may jointly establish standards for 
determining sequence of entry to joint trackage.] Parties will communicate daily on any 
conflicts concerning entry to joint trackage to gain resolution. 

5- Communications: BNSF and UP/SP will provide to each other, and keep current, lists 
of dispatching personnel responsible for dispatching each segment of joint u-ackage and 
contact numbers. For each segment, BNSF and UP/SP will designate supervisory 
employees to serve as the day-to-day contacts for communications about operating 
changes, service requests and concems. Where feasible and economical, dedicated phone 
lines or computer 'inks will be established for these communications. 

'0- Access to Dispatching Centers: Appropri.itc officials of either railroad will be admitted 
at any time to dispatching facilities and pcriunnel responsible for dispatching joint 
trackage to review the handling of trains on joint trackage and will be provided an office in 
the other railroad's dispatching center (although both railroads will take reasonable steps 
to prevent disclosure of proprietary information not relevant to that review). In order to 
support BNSF operations over UP/SP trackage rights granted in connection with the 
UP/SP merger. UP/SP will pay BNSF an amount equal to the reasonable and conventional 
salary of one supervisory employee to be placed by BNSF at UP/SP's Harriman 
dispatching center It is understood that management and supervision of dispatching 
operations is thc responsibility of thc owning carrier. 



11. Performance Mea.surfmpnt! BNSF and UP/SP will cooperate to develop train 
performance evaluation methods und-T which train performance of tenant trains on joint 
trackage segments can be compared to train performance of the owner's trains on the 
same segments for thc same train category and priority. 

12. Personnel Incentives and Evaluation: In evaluating thc performance of employees 
and supervisors responsible for dispatching joint trackage, both BNSF and UP/SP will 
consider train performance of tenant trains and effectiveness in cooperating with tenant 
personnel and meeting tenant service requirements in the same manner as such factors arc 
considered with respect to the owner's trains, personnel and requirements. If bonuses, 
raises or salaries of those persons are affected by pciformance of thc owner's trains, 
performance ofthe tenant's trains shall be considered on thc same basis to the extent 
feasible. 

13. Disagreemcfits: The designated contact supervisors arc expected to raise questions, 
disagreements, concems or disputes about compliance with these protocols promptly as 
and when any such matters arise and to use their best cffoos to resolve them. Ifa matter 
is not resolved tc the satisfaction of both parties, it will be presented to the Joint Service 
Committee. Ifa satisfactory resolution cannot be achieved by the Joint Service 
Committee, the matter will be submitted to binding summary arbitration before a neutral 
experienced railroad operating official within fourteen days. Thc parties will agree in 
advance on the sanctions available to the arbitrator to address failures to comply with 
these protocols. 

14. Modifications: As thc ultimate objective of these protocols is the equal, flexible and 
efficient handling of all trains of both railroads on joint trackage, these protocols may be 
modified at any time by mutual agreement, consistent with that objective. 



EXHIBIT E 



XHIBIT E 

2-To-l Point Identification Protocol 

As a condition of the Surface Transportation Board's (STB) approval of the 

consolidation of Union Pacific Railroad Company (UP) end Southern Pacific 

Transportation Company (SP), The Burlington Northern ana Santa Fe Railway Company 

(BNSF) was granted the tight to serve all shipper facilities, that as of September 25, 1995, 

were open to both UP and SP, and no other railroad, whether via direct service, reciprocal 

sv^ntching, joint facility or other arrangements. Since the consolidation was consummated, 

BNSF and UP have been working to identify a complete list of 2-to-l chipper facilities to 

which BNSF is entitled to access. The purpose of this protocol is to establish procedures 

and mechanisms for further identifying 2-to-l shippe' facilities open to BNSF as a result 

of the conditions imposed in the UP/SP merger. Those procedures and mechanis.-is are 

as follows: 

1. BNSF shall submit to UP, by written or electronic communication, the name 

and address of any facility lo which access is sought. In addition to the name and 

address of the facility, BNSF shall furnish any additional information relating to thr faciiiity's 

identity and location that is in BNSF's oossession when the requesl for access is made. 

BNSF shall aiso provide any information in its possession at such lime pertaining lo the 

rail sen/ice options lhal were available to the facility on or before September 25, 1995, UP 

will handle for BNSF any traffic U.T route lo the facility pending UP's determination of 

BNSF's right lo access the facility in question. If UP determines thai BNSF is not entitled 

to access a particular facility, GNSF will terminate any BNSF direct rculing of traffic lo lhal 

facility. UP shall be compensated for any traffic en route in accordance with the method 

of compensation set forth in Paragraph 7, below. 



2. UP shall have five (5) business days from the dale of such communication 

to respond by written or electronic communication to any requesl for access, provided that, 

if BNSF shall request a determination on more tna:"! five shipper facililies on a single day 

or, if a single requesl pertains lo more than five (5) shipper facilities, BNSF shall identify 

the five (5) shipper facilities that need immediate attention, and the five (5) business day 

requirement shall apply to those shipper facilities, with the remaining shipper facilities 

request or requests to be responded to within ten (10) business days after the date of the 

request(s). 

3. If UP fails lo respond to an access request by the close of business of the 

fifth business day or, in the case of requests for which UP has len business days lo 

respond, by the close of the tenth business day, BNbF shall be deemed lo have access 

to such facilily or facilities as set forth in Paragraph 4 below, and UP shall be deemed to 

have waived any claims that BNSF is not entitled to serve the facility or facililies. 

4. If UP approves BNSF's requesl for access, BNSF shall immediately be 

authorized to serve the facilily either directly, through reciprocal switching, or, wilh UP's 

pnor approval, a third parly contractor, as provided for ir, the UP/BNSF Settlement 

Agreement dated September 25, 1995, as amended. No less than five (5) business days 

prior to the dale I'lat BNSF proposes lo begin service lo a facilily, BNSF shall elect the 

mode of service lhal it intends to utilize and shall notify UP in writing or electronically of 

Its election. BNSF shall have the right, upon 180 days prior written notice to UP, to 

change its election; provided, however, that EfvlSF shall (i) not change ils election more 

often than once every five yea.s and ^i) shall reimburse UP tor any costs incurred by UP 

in connection with such changed election. UP may not reverse a prior decision approving 



BNSF's request for access to a facility without either BNSF's consent or approval by the 

STB. 

5. If UP declines to approve a BNSF request 'or access lo any facilily, and 

BNSF believes that UP has an insufficient or inappropriate reason to decline access, 

BNSF may so notify UP, either in writing or by electronic communication, of the reasons 

why BNSF believes il is entitled to such access, and upon such notice, may seek an order 

from the STB finding lhal BNSF was entitled to access lo that facilily. 

6. UP shall approve all such requests where, on the basis of all available 

infornration, UP concludes lhal a particular facility was open to service by both UP and SP, 

either directly or through reciprocal switching, joint facilily or other arrangements and iiy 

no other rail carrier, as of September 25, 1995. If UP declines to approve a BNSF request 

for access lo any facilily, UP shall provide as part of its notification to BNSF a statement 

in wriiing or by electronic communication of ils reasons and of the specific evidence 

supporting ils determination that BNSF .< :̂iould not have access lo the facility. A statement 

that UP lacks sufficient information to make a determination as to whether a facility is a 2-

lo-l facilily is not an adequate reason to deny a BNSF request for access lo a facility. At 

any lime afler UP's notification, BNSF may requesl UP lo reconsider its decision declining 

to approve BNSF's request for access. 

7. If BNSF transports traffic to or from a shipper facilily pursuant lo paragraph 

1 abo' e and it is later determined that BNSF is not entitled to access lo that facility, 

BNSF shall compensate UP for the movemenl of such traffic as follows: If a joint through 

rale is available, then UP is entitled to $3 per car mile for the loaded move from the 

applicable junction in the prioe document. If multiple junctions are available, BNSF 



receives ils longest haul and UP receives $3 per car mile beyond that junciion. If no joint 

through rate exists, BNSF receives ils longest haul via junctions in existence between UP 

and BNSF, prior lo the dale of UP control over SP, September 11,1996, and UP receives 

$3 per car mile beyond. UP must file a claim with BNSF to recover revenues under this 

section making reference on the claim lo this section of the joint 2-10-1 Point Identification 

Protocol. 

8. BNSF and UP shall identify an individual or individuals wiihin their respective 

organizations as the person or persons lo whom ail communications pursuant lo this 

protocol shall be directed. 

9. The parties agree to submit any disputes under this protocol lo the STB for 

resolution or, v/t[h the consent of both parties, to arbitration, as described in the UP/BNSF 

Settlement Agreemeni daled September 25, 1995, as amended. 

AGREED TO AND ACCEPTED BY: 

UNION PACIFIC RAILROAD COMPANY 

THE BUFIL INGTON NORTHERN AND 
SANTA FE RAILWAY COMPANY 

J. / ^ 

Dale Ju.^ z<. (9'96 

CALAWADMVUW'SPC lUTKEV WTO 
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EXHIBIT F 

LIST OF OVERHEAD TRACKAGE RKiHTS 

1. Westem Trackage Rights 

A. UP/SP shall grant BN.SF Overhead Trackage Rights on the following lines: 

(a) SP's 'v'alley Subdivision between MP 141.9 near Binney Junction, CA and 
Roseville, C.A in thc \ icinity of SP's Valley Subdiv ision MP 106.6; and 

(b) |SP's Fresno Line between .MP 136.2 in thc vicinitv' of F.lvas (Elvas 
Interlocking) and MY* 88.9 in the vicinity of Stockton, CA.' | 

2. South Texas Trackage Rights 

A. UP/SP shall grant BNSF Overhead I rackage Rights on the following lines: 

(a) SP's Port Lavaca Branch, between Placedo, TX in the vicinity of MP 14.2, 
and a point of build-in along said branch in the vicinity of MP 6.93 at 
rvamey, FX; and 

(b) I'P's line between Round Rock, I X , in the vicinity of UP's 
.Au.stin Subdivision Milepost 161.79, and McNeil, I X , in the 
vicinity of UP's Austin Subdivision Milepost 166.1. 

3. Hastern 1 exas - Louisiana t rackage Rights 

A. UP/SP .shall grant BNSI- Overhead Trackage Rights on I IP's Beaumont 
Subdivision between MP 4.SS.69 in the vicinity of Beaumont, I X and MP 377.98 
(Gulf Coast Junction) in the vicinity of Hou.ston, I X. 

4- Additional Rights 

A. UP/SP shall grant BNSF Overhead Trackage Rights on SP"s Martinez 
Subdiv ision between approximately MP 2 in thc vicinity of Oakland, CA and 
appro.ximately MP 13 in the vicinity of Richmond, CA. 

5. Right.s to Omnibus Points 

A. UP/SP shall grant BNSF Overhead Trackage Rights over UP/SP's Jefferson City 
Subdivision between MP 34.8 near Pacific, MO and MP 43 8 near Labadie. MO. 

Subiect to certain traffic restrictions. 



RED-LINED VERSION OF THE PROPOSED RESTATED AND AMENDED BNSF 
SETTLEMENT AGREEMENT 



07/25/01 

RESTA I FI) A M ) AMFiNDFI) ACJRFFMENT 

(̂ M-iginal BNvSH Setttenvent Agreement asnwilUWd 
hy Ftr̂ U-aml StHTtMul .Suppleiuents) 

This Restated and Amended .Agreement ("Agreement") is entered into this 25th 

day of SeptemlwJuly, IW>,2(H)1, between 1.̂ ««M> Pacflk t oF̂ ôrHtHm. 44f>KMV-Pacffte Rmlfoatl 

Company. Mtssouri Pacflk- Raikt>iHl-Connw»>yUNION PACII IC RAILROAD COMPANY 

(colkjctfv«ly Furred 4e-afr-"UP"), and--Sim4^Tn-P4H;rr»€^-Ra»L €erp*^>fijtio», vS<^^ P^setfic 

Tra»s{>ortaHon 4"tinipanvr-The- Deftve-r &- Rie-Grand*> W«sten> i<:«vlrt>ad 4^emf>at>y^^. Louis 

StHithwe+ î-Mii Railway—Company—and SPCSL Corp.a Delaware corporation, and THH 

BURLING rON NORTHERN AND SAKfA^^M^ COMPANY ClBNSF'i, a 

Delaware corjioration 

VVIlNFiSSHTII; 

\V111:R!-AS, L'P and BNSF entered into an agreement dated September 25, 1995, as 

ai.iended by supplemental agreements dated November IS, 1995, and June 27, 1996 (collectively 

rcrerr»;d to as "SP"., the " 1995 Agreement"), in connection w lUi both I 'P ami .SP also licrc-matkT 

reforrtHf to C4>llc€tFv<j|y -as-''UPfSP'^,-oft-4he one IIHIHI, and BurlmgtofF-Norll»en> Railroad 

Companv ("BN") anil H K ; AlclHStHK Tt>peka aiul .Santa I-e Railway t\m>paHy (".Santâ  Fu"), 

iHjremaftef ct>llect»ve)y Feti>frt^ to as '-BNSF'.-OH tt>e other l>a«d, €̂ >ne«Fm»>g tin; proposed s 

acquisition of Southern Pacilic Rail Corporation by tJP Ac^utsitroft-CorpoFatJOfK-and lh« 

resultt:>g^conwM>n-€4mtFol o»- UI* a F k l ^ pw.stHtnt to tbe af>plieatH>n peinlmg bcfoFe tJw IfrtcH-state 

( *>inm'.rt-e Conwiissionand its affiliates ("ICCSP") in I-inance Docket No. 32760, Umon Pacific 

Corporatjonj^ Union Pacific Railroad Company, and Missouri Pacjjfic Railroad Co^̂  --

CjiJiUroi ajid Niergcr -- Southern Pacific Rail Cjirptuatio^ii. Southem Pacific Transportation 



Company, St. Louis Southwestem Railway C oinpany,.SPCSL CojÊ â̂ ^̂ ^̂  

Grande Western Railroad Conipan̂ ^T, 

WllI-RIi.AS, the Surface TransportatuM Board ("SIB") approved the common control 

and merger of I P and SP in Decision No. 44 m f inance Docket No. 32760 (served August 12, 

1996) and m so doing imposed certain comlilions on UP and SP, including, as modified by the 

STB, thc April 18, 1996 settlement agreemtiif mion^ UP, BNSF and the Chemical 

Maijulacturers Association (the "CMA AsceemgDiri; 

WHERLAS. as a part of its oversight of the UP/SP merger in Finance Docket Nos. 

32760, 32760 (Sub-No. 21), and 32760 (Sub-No. 26), the S FB has modified and clarified certain 

ofthe conditions it imposed in Decision No. 44; 

WHEREAS, UP and BNSE entered into a Term Sheet Agreement dated l ebruary 12, 

199S (the "Term Sheet .Agreement"), pursuanl to which UP and BNSf agreed to the joint 

ownership ofthe line of railroad between Dawes, TX and Avondale, LA, which joint ownership 

was effected by separate agreemeni (kited September 1, 2000 (the " I X-LA Line Sale 

Agreement"); 

WIlIvRliAS, UP .nul BNSI- have reached agreement with respect to the miplcmeir.ilion 

of ' l ie conditions imposed hy the STB on the UP SP merger, as modified and clarified, anil 

certain (Hher matters relating lo their rights and obligations uiidei the 1995 Agreement, the CMA 

Agreemeni, the l enn Sheet Agreement and the I X-LA Line Sale Agreement; and 

V^^RJEALS, U P and ,BNS>F jpow wish to amend and restate the 1995 Agreement to 

incorporate the conditions imposed by the STB on the UP/SP merger (including the CMA 

Agreement, as modified by the STB) and the agreementAJji^y hayc\reâ ^̂ ^̂  to those 

conditions and other related matters. 



NOW, THI-RHI ORE, fFF«onsidiJFat*o« of4htHF~HHitual pFot>iFS«»r-UP/̂  arid BNSÎ lhe 

parties agree to amend and restate the 1995 Agreement as follows: 



DEFINITIONS 

For purposes of this Agreement, the following definitions and terms shall apply: 

Shipper Facilitic:. shall mean all e.xistmii QT "cvv shipper or receiver facilities, including 

transload facilities as well as rail car storage and car service and repair facilities not owned, 

leased or operated by UP. 

B \ S F and I P do not agree on the definition t j f "2-to-l" Points, 

BNSK Allcrnativc: 

"2-to-l" Points shall mean all geographic locations that were commonly served by both 

UP and SP, whether via direct secyice or via reciprocal switching, joint facility or other 

arrangements, and no other railroad when the 1995 Agreement was executed, regardless of how 

long before such date shippers or receivers at a geographic location may have shipped or 

received any traffic vi 1 P or SP, or whether any shippers or receivers at a geographic location 

were.open tp^or served by bolh UP and SP prior to Sepiembcr 25, 1995. Such points iiidiide, 

without limitation, the poinls li.sled in Section S(i) of and on Exhibit .A lo this Agreemeni. Six-

digit Standard Point Location Codes ("SPLCs"), m effect on September 25, 1995, shall be used 

to identity geographic locations that qualify as "2-to-U' Poinls, and such locations .shall be 

deemed to include all are.is within the switching limits ofthe locations as described in Section 

9(g) of lhis Agreement. 

LP Alternative: 

" | - l y - l " ' Points shall mean all geographic lociiHons at^which at least one •2-!o-l" Shipper 

Facility is located Such points include, without limitation^ the points listed in Section 8(i) of 

and on E.xliihii A lo this Agreement^_Xhe boundaoes lb̂ ^ Poinls shall be deemed to 

include all areas within thc switching limits of the locations as described in Section 9(g) if this 

Agreement. 



"2-10-1" Shipper Facilities shall mean all Shipper Facilities that were open to bqth UP 

and SP, v^hether via direct service or via reciprocal switching, joint facility or other 

arrangements, and no other railroad when the 1995 Agreement was executed, regardless of how 

long ago the shipper or receiver al that facility may have shipped or received, or whether the 

shipper or receiver at that facility ever shipped -̂ r ICCCP ed. any traffic via either UP or SP. I he 

"2-to-l Point Identification Protocol" between the parties attached hereto as Exhibit E shall 

govern the process lor idenlifymg "2-10-1" Shipper facilities open to BNSF .is a result ofthe 

conditions imposed on the UP/SP merger. 

New Shipper Facilities shall mean: C'l cjystingJilijppeLFaeilitic^ conitructing^^^^ 

for accessing rail service for the first time; and (ii) newly constructed rail-served Shipper 

Facilities, including New Transload Facilities. Ne v Shipper l acilities shall al.so mean 

previously-served Shipper Facilities that begin to ship by r.iil again where (i) there has been a 

change of owner or lessee, and (ii) the use of the facility is actually tlilfeient in nature and 

purpose from th • tacility's prior use (eg., there has been a change in the type of products shipped 

from or lece.veu al the facility). New Shipper l acilities shall not include expansion of or 

additions to an existing rail-served Shipper Facilily, hut do incliiilc (1) Shipper F.icilities which, 

on September 25, 1995, were being developed or lor which land had been acquireil for that 

purpose in contemplation of receiving rail service by both UP antl SP, and (2) New I ransload 

Facilities located after September 11, 1996, including those owned or operated by BNSF. 

Trackage Rights Lines shall mean the lines over which BNSE has been granted trackage 

rights pursuant to this Agreement, but shall not include any other lines over which UP SP grants 

BNSF irackage rights ("Overhead frackage Rights") soleK ;,i) lo facilitate the parties' operation 

over Trackage Rights Lines, (ii) to pemiit BNSF's operation between a mutually-agreed upon 



BNSF junction point and points listed or descnbeil m Seetion 8(1.1 of this .Agreemeni, or (111) to 

•leniiit BNSF's operation between a mutually-agreed upon BNSE junction pomt and a biuld-

in/build out line pursuant to Sections 4(a), 6(c) and S(l) of this Agreement. I'he mutually-agreed 

upon junction point will be selected with the objecii\e ol minimi/ing the operating 

inconvenience to UP, consistent with_ ensuring that BNSF can provide compelilive service. 

BNSF acknowledges thui it shaUnot have the right to serve any existing or New Shipper Facility 

on .1 line over which BNSI has been granted Overhead Trackage Rights unless such right is 

specified in this Agreement or in any agreement iinplemenling the Overhead Trackage Rights or 

unless BNSF has the right lo serve a build-ia build-out.line on such Overhead Trackage Rights 

line pursuant to the CMA Agreement or the conditions imposed on the UP/SP merger. All 

Overhead Irackage Rights Lines, as ofthe dale oflhe execution hereof, are listed in lixhibit F to 

this .Agreement, which exhibii may be amended and replaced from time to time by a new exhibit 

signed and daled by the parties. New Shipper Facilities shall be deemed lo be "on" a 1 rackage 

Rights I.ine if the facility is either (1) ailjaceiit to a frack.ige Rights I.ine 01 (2) adjacent lo a 

spur, an industiial track, or a yard that is itself served b) such frackage Rights Line. New 

Shipper Facilities are not "on" a frackage Rights Line li ihey can be accessed only via a 49 

U.S.C. 10901 "line ot railroad" which is not a Irackage Rights Line. 

B.\SE and I P do not agree on tvhcther a dejinition of F.\i<iting Transload Facilities is 
necessary. B \SF believes that such dejinition is necessary tt hilc I P helieves otherwise. 

BINSF Alternative: 

Existing Transload Facilities shall mean a Shipper I aciiity, other than aiMomotive or 

intcrmoilal facililies or team tracks in existence on September 25, 199.s (1) that provides services 

lo a single .shipper/receiver or to the general shipping public on a for-hire basis to ship or receive 

freighl, incliidmg, but iiol limited to, facilities of comnionK recogni/ed transload service 



providers, (ii) where freight is transferred frotn one railcar lo another or from one mode to 

another (short term incidental storage may also occur), (in) leased, owned or continuously 

operated by the same transload operator for al least twelve (12) months, (iv) on whnch 

improvements have been constructed that permit its use as a transload operation, and (v) whnch 

incurs operating co.sts .ibove and beyond the costs that would be incurred in pr iding direct rail 

sei-vice. 

B.\SF and I P do not agree on the dejinition o f New Transload Facilities. 

BNSF Alternative: 

New 1 ransload, Eaeilitics shall mean a Shipper Facility other than, automotive., of 

intermodai facilities or team tracks (i) that provides services to a single shipper/receiver, or to tthc 

general shipping public on a for-hire basis, to ship or receive freight, including, but nyt limittcd 

to, facilities of commonly recogni/ed transload scvice providers, (ii) where freight is transferred 

from one railcar to anolher or from one mode to another (short temi incidental storage may aSso 

occur), (iii) that requires the construction of improvements to provide transloading seiA'ices, ;iind 

( i \ ) which incurs operating cost̂ • above and beyond the co.sts that would be incurred in providiing 

direct rail service. By way of example, BNSF would iiol he able lo construct a truck transloiad 

facility adjacent to an exclusively served coal mine and then truck the coal a short distance (e g-, 

loo leelj lrom the mine to llie facility. 

L'P Altemaiive: 

New Iransload Facilities sliall mean a Shipper Facility, other lhan automotive or 

intermodai facilities or team tracks (i) that requires thc construction of improvements to provide 

transloading services, including, but not liiiiiled lo, facilities of commonly recogni/eil transload 

service providers, ( i i ; where freight is transferred from one railcar lo another or from one mode 



to another (short term incidental storage may also occur), (iii) thc operator of which has no 

ownership of the product being transloaded, and (iv) which incurs operating costs above and 

beyond the costs that would be incurred in providing direct rail serv ice. By way of example, 

BNSF would not be able lo construct a truck transload facility adjacent to an exclusively served 

coal min:- a id then truck the coal a short distance (e g , 100 feet) from the mine to the facility. 

1. 4̂ , WesteiiLrrackage^Right.s 

(̂ a) a> UP/SP shall grant to BNSF trackage rights on the Ibllow ing lines: 

• • SP's line between Denver, ColeradoCO and Salt Lake City, 

UtahUT; 

UP's line between Salt Lake City, Utah and Ogden, UtahUT; 

SP's line between OgdenrUtab and Little Mountain, UtahUT; 

UP's line between Salt Lake City,-Utab and Ala/on, NevadaNV; 

—UP's and SP's lines between Alazon and Weso, Ne-vadaNV; 

—SP's line between Weso, Nevada and Oakland. CalifomiaCA via 

SP's line between Sacramento^CA and Oakland referred to as the "Cal-P" 

(subject lo traffic restrictions as set forth in Section 1(g)); 

• Overhead Trackage Rights on SP's line between Binney Junction, CA and 

Roseville, CA in the vicinity of SP MP 106.6; 

• BNSF and UP do ntU agree as to whether BNSF':. trackage rights over SP's line 
between Elvas (Elvas InterlockingJ and .Stockton, C i should he Overhead Trackage Rights. 

BNSF Alternative: 

• SP's line bci.» een Elvas (Elvas Interlocking) and Stockton, CA (subject to 

traffic restrictions as set forth in Section 1(g) and alsp..gXvluding anv trains 



UP Alternative: 

moving over thc line between Bieber and Kcddie, C.A purchased by BNSF 

pursuant to Section 2ta) of this Agreement); 

• Overhead frackage Rights on SPs line between Elvas (Elvas 

Interlocking) and Stockton, CA (subject to traffic restrictions as set forth 

in Section 1(g) and also excluding any trains moving over 11,-̂  line between 

Bieber and Kcddie, C.A purchased by BNSF" pursuant to Section 2(a) of 

this Agreement), 

c • UP's line belween Weso. ^4«vada and Stockton, CahfoFFuaCA; and 

• • SP's line between Oakland and San Jose, ('alili>FmaCA. 

(b) b) I he trackage rights granied under this seetion shall be bridge rights for the 

movement ol overhead traific only, except tor the local access specified herein. BNSF shall 

receive access on such lines only to (i) "2-to-l" sluppeF-foedrt+esShipper Facilities and Existing 

Transload Facilities at points listed on Exhibit A to this Agreement, (ii) any existing or 4«twe 

transloadiHg faci4FtyNew Shipper Facilities located subsequent to.UP's acquisition of control of 

SP al poinls listed on Fxhibit A to Ihis Agreement, and (iii) any new shipfHjr facdfty-loeal«d 

subse^iHjnt to UP's act}ins»tKHveL«©«tFoI-^f ŷP at pt>H>tŝ 4Fsted̂ tm Exhibit A to this Agre©HFeF>» 

(ii>&UKling hut not limited to situatit>f>s wber̂ *. when the Agrecinent was stgn<id. a sbippeF facility 

was bemg developed or land ha<t4>e«n aetpHred hir that purpose, witb tlie contenFplation o f 

Feeervmgrafl-servkeby both I JP and SP). and tiv) any new shipper facility located subsequ«i>t to 

UP's ae^uisitMm of C4M>trt>l of SP at pomts-otlK'F than tlH>se listed on tvxhdHt A to this AgFc^snw^ 

(except the lineNew Shipper Facilities located subsequent .o UP's acquisition ofcon'i M of SP on 

the Trackage Rights 1 ines, (LP Alternative if BNSF's trackage rights between Elvas (Klvas 



Interlocking) and Stockton), CA are Overhead Irackage Rights: PROVIDED, 

IIONNEV LR, that BNSF shall have the right to serve Willamette Industries al Flk Grove, 

CAand Southdown Cement at Polk, CA.| BNSF shall also have the ngh'. to establish and 

exclusively serve intemiodal and auto facilities at points listed on Exhibit .A to this .Agreement 

and at points identified or described in Section 8(1) of this Agreement. BNSF shall also rexcive 

the right to interchange with : the BFIP Nevad t NorthernRaiIroad Companv ai Shatter. NV; wrth 

the Utah Railway Company at the Utah Railway Junction. U f,, (irand Junction. CO, and Prvivo, 

U f; with-thc Utah Central Railway Company at Ogden-UT;-and with the Sail Lake, Garfield and 

Western at Salt Like Cityr^^^T; and the Salt Lake City Southem Railroad Company at Salt Lake 

City BNSF shall also receive the right to utilize in common vvith UP SP. for normal and 

customary charges, SP's soda ash transloadTransload taefhtiesFacililies n Ogden and Sail L ake 

City. BNSF shall also have the right to access any shipper-owned soda ash transIoadTransload 

faeilitiesEacilities in Ogden and Salt Lake City and to establish ils own soda ash tftM*s4oad 

facilitiesNew Transload Facilities along the trackatfe-Fights grafted umleF UHS section.Trackage 

Rights Lines. For ptirpose^ of-tlns Agreement-,-"2-to-l shrpper fatHlifie&" shaU mean -all 

imluslrics lhal were o{H;n to lK>th liP ami .SP. whether via ilireet servFce ^ VF-> reeifM<H;a4 

swilc4>ingi joint facility oFotlwF arFaiFgenHHFts, and no <)tlH;F-FailFi>ad-whe«-tbe .At»iw«H!iH was 

t̂ Keeiitê L Fcgardtess of lu>w long ago a .shi|>fK.'r may BNSE shall have .slnpp^^l. *>f whetbtjr a 

shipper ©veF shippcnlr afiy-tFaffi^via^heF t:^^ OF SP--Also-ft>F-puFposes-of thFS-Agii.«eme«V. "new 

shipper facility" diH;s iH>t mclml€^expai>sM>ii ol or atldili«n>s lo arvexistiivg fat.iUty the s.ime access 

as UP lo all "2-10-1" Shipper Facilities and "2-to-I" Points between SaU Lake City. U I , aiKi SP 

MP 755.1 north of Woods C ross, UT. 

10 



(c) e) Aeeess-to industFies-at pointsAccess to Shipper Facilities at points listed 

on Exhibit ,A to this Agreement open to BNSF shall be direct or through reciprocal switch.—New 

e+istonM?rs k>eating-at jK>ii>ts t>pen to B^NSE uiuler this Agreement sliall he open-to both iiP/SP 

aFKLBNSE, or, with UP/SP's prior agreement, ihrough a third party contractor. Access to New 

Shipper Facilities open to BNSF on the frackage Rights Lines shall be (i) direct; (ii) with 

UP/SP's prior agreement, through haulage for the shortes. period of time necessary to allow 

fiNSF to establish its own direct operating access after initiating .service to a New Shipper 

Facility, but not to exceed the later to occur of 90 days or the date upon which UP completes thc 

construction of and accepts tor serv ice any connections, sidings or other support facilities to be 

paid Ibr by BNSF that UP is then obligated to construct pursuant lo this .Agreement or thc 

trackage rights agreements executed pursuanl to Section 9(t) of this Agreement, ( in j wilh 

UP/SP's prior agreement, reciprocal switching where, at the time BNSF service is to commence, 

UP/SP already provides reciprocal s itching on ihe portion oflhe frackage Rights Line upon 

which the tumout lo the facility is to be located; or (iv) with UP/SP's prior agreemeni, the use of 

a third party contractor; PROVII3ED, HOWEVER, that it shall be UP/SP's sole decision w hether 

BNSF's service will be provided by either haulage or reciprocal switching, and PRf)\ IDFT), 

FURI HER, that in no ease shall UP/SP be required lo miliate any new local service or increase 

its level of service lo accommodate the level of .service proposed by BNSF. New Shipper 

Facilities open lo BNSF under this Agreemeni shall be open to both UP/SP and BNSF. subject to 

the terms of Section 9(c)(v) of this .Agreement. Hie geographic limits wiihin whicli (iv) new 

shipper fac+litics ami future transk>adiF>g facihtiesNew Shipper Facililies shall be open lo BNSF 

service at points listed on fixhibit .A to this Agreement and (iiy) BNSF shall have Ihe right lo 

establish and exclusively serve intermodai and auto facilities at points listed in Section 8(i) of 
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and on Fxh'bil A to this Agreement; shall generally correspond lo the territory wiihin which, 

prior to the merger of UP and SP, a new customtirs!upper or receiver eould have constructed a 

facilily that would have been open lo service by both UP and SP cither directly or through 

reciprocal switch. Where switching districts have been established-they, such districts (as 

described in Section 9(g)) shall be presumed lo establish these geographic limitations. 

(d) d) FoFtyAl least forty-five (45) days before initiating service to (i) a 

G4istoi>ieT,Shipper Facility open lo BNSF must el«e4 wlietlier-+ts-^f viee shaW-beat a point listed 

or described on Exhibit A to or in Section 8(i) direetof this Agreement, or (ii) throughweiprtH;^I 

switehany New Shipper Facility on a frackage Rights Line, OF BNSF shall notify UP of its 

election, subject to Section Krik) withabove, ofthe manner by which il proposes such service be 

provided and the specifics of its operating plan over UP/SP trackage. Wiihin thiny (30) days of 

its receipt of BNSF's prioF-agreomenlproposed operating plan, using-a^ third party eontraetoF to 

peFlbnn switehifig ft>F HseltUP shall notify BNSF of its approval or bt>tlvFailFoadsdisapproval of 

BNSF's plan. Lip's approval of such plan shall not he unrea.sonably withheld In the event UP 

disapproves ol F3NSF's proposed plan, UP shall provide an explanation in writing to BNSF of ils 

reasons for disapproval, and UP shall propose an alternative operating plan that would be 

acceptable lo UP and al.so be no more onerous than the operating plan that UP would establish 

for service provided by UP If UP approves BNSF's plan but establishes conditions on lhal 

approval, those conditions shall be set forth in writing and shall be no more onerous than UP 

would establish for serv;ce provided by UP. BNSF shall have the nghl. upon one hundred eighty 

(ISO) days' prior written notice to UP/SP, lo change its election; prov»*ledPROVIDED, 

lH>weverlIOWF.VI:R. lhal BNSF shall (x) not change itsany such election more often than once 



every five (5) years and (y) BNSF shall reimburse UP SP for any costs incurred by UP/SP in 

connection wilh suehany changed election. 

(e) e) For Reno area intermodai traffic, BNSF may use SP-'s intermodai ramp at 

Sparks, NV with UP/SP providing intermodai temiinal services to BNSF for normal ami 

customary charges. If expansion of th+sSP's Sparks intemiodal facilily is required to 

accommodate the combined needs of UP/SP and BNSF, then the parties shall share in the cosl of 

such expansion on a pro rata basis allocated on the basis oflhe relative number of lifis for each 

party in the 12-monlh period preceding the dale construction begins. If for any reason UP/SP 

vacates its Sparks intermodai facilily, BNSE (i) may vacate the facility and iiidependently 

establish one of ils own, or (li) shail be pcmutted by UP/SP lo continue lo occupy the Sparks 

laciliiy upon entry into an agreemeni vvilh UP SP containing normal and customary tenns and 

conditions (mcl'iding, without limitation, rental) for the use of similar facilities. I f UP elects to 

ofler the Sparks inlemiodal ramp property for sale to a third party and/or receives an offer UP is 

willing to accept, I 'P will offer to sell the property to BNSF on the same temis and conditions as 

are applicable to the third party. BNSE shall have thirty (30) days in which lo advise UP 

whether or not it w ill buy ihe property on those temis. In the event BNSF declines lo buy the 

properly on those lerms or fails to adv ise UP of ils intentions within thirty (30) days, BNSF's 

right of first refusal will be cxtinguishe.l, and I 'P may sell the property to the tliiril party. BNSF 

vvill then be required lo vacate the pi ipcrty within six (6) months, and UP's obligation to fiimish 

BNSF with intennodai temiinal services and access to a UP intciiiiod.il facility in the 

Sparks/Reno area will be extinguished. 



(Q f) Except as herematkFotherwise herein pn.vided, the Irackage rights and 

access rights granied pursuant to this .section shall be for rail traffic of all kinds, carload and 

intemiodal, for all commodities. 

(g) g) <̂>» Si^'BNSF may operate only the following trains on SP's "''al-P" line 

between Weso-ami Oakland via the -^•al-P,-"-BNSF sbaU4i^ em.lled nmve only Sacramento 

and Oakland: (0 intemiodal trams-moving-between-(x>-Weso-aiHl poi«ts-east-t>F Keddm and 

poFnts-m>rth and-(yLOaWand ami (ii) one nianik^t- iFanvday in eac4i dFreetHm.-4nteFmodaLtfaiiis 

aFe-e.>mpFisedand automotive tra.ns composed of over ninety percent (90%) multi-level 

automobile equipment and/or fiat cars can-ymg trailers and containers m single or double stack 

configuration and (ii) one overhead tlimugh manifest tram of carload business per day in each 

direction. Manitest I hese BNSF manifest trains stiallmay be either 1-5 Comdor or Central 

Corndor trains. On ihe Donner Pass line between Sacramento and Weso, BNSI may opeiale 

only intennodai and automotive trains as described m clause (i) and one overheail thmugh 

manifest tr.iin of carload business ami shallper day in each direction, fhe manifest trains must 

be equipped with adequate motive power to achieve the same horsepower per trailing ton as 

comparable UP/SP manifest trains. Holp -̂rs shall not be USCHI unlc^sBNSF may use helpers on 

these trains only if comparable UP/SP manifest tr.uns use helpers m which cas«. BNSF traiiv. 

may be .>peFateil inmusl provide the same fashion providcHl lhal BNSE furnishes the Fweessary 

helper service. BNSEmay alsi> ubli/e HH- "Cal-P ' 4o*-m>e mainfest tram peT tlay movmg to iH 

from-Oaklaml via Ke^ldio ami Bieber, provKled. howevc.. lhal BNSF-iT«y-only «pe««e-om5 

manikst tram/day in e^h diree4K«i via the-"-Cal-R"-regaFdless^f wliere-the train .mgiiiates .>F 

te.F„>inates. The rcitUFFemê it to use lielpc r̂s d<K-srestrielions .set forth in this section do not apply 

to movement overlocal trains serving Shipper Facilities to which BNSF has access on the "Cal-P 
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ideniified lines, and such trains shall not be considered in detennining whether BNSF is in 

compliance with such restrictions." I f UP grants its pnor concurrence, BNSF's overhead 

Ihrough manifest trains shall be allowed lo set out and pick up traffic to or from intermediate 

points on the ideniified lines. 

(h) h) .At BNSFsBNSF's request. UP/SP shall provide train and engine crews 

and required support personnel and services in accordance wilh UP/SP's operating practices 

necessary to handle BNSF trams moving between Salt Lake City and Oakland. UP/SP shall be 

reimbursed for providing such employees on a cosl plus reasonable additives basis and for any 

incremental eo.st a.-isocialed with providing employees such as lodging or crew transportation 

expense. BNSF must also give UP/SP reasonable advance notice of its need for employees in 

order to allow UP SP lime lo have .iilequale trained crews available. Ail UP/SP employees 

engaged in or connected vvilh the operation of f^NSF's trams shall, solely for purposes of 

standard joint facility liability, be deemed lo be "sole employees" of BNSE If UP/SP adds lo its 

labor force to comply with a request or requests from BNSF to provide employees, then BNSF 

shall be responsible for any labor protection, guarantees or 'cscrve board payments for such 

incremental employees resulting from any change in BNSF operations or traffic levels. 

(1) iv UP/SP agree that their affiliate Central Califomia Traction Company shall 

be managed and operated so as lo provide BN.SF non-discriminatory access to industries on ils 

line on the same and no less favorable basis as provided UP and SP. 

(j) t) If BNSF ilesires lo operate domestic high cube double slacks o er Donner 

Pass, then BNSF shall be responsible to pay for the cost of achieving required clearances. L)P/SP 

shall pay BNSF one-half of the original cost of any such work funded by BNSF (including per 

annum interest thereon calculated in accordance with section 9(c)(v) pf this Agreement) if UP/SP 
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subsequenily decides to begin moving domestic high cube double stacks over this route. If 

UP/SP initiates and funds the clearance program, then BNSF shall pay one half of the original 

cosl (including per annum interest thereon calculated in accordance w ith section 9(c)(v) of this 

Agreement) at such time as BNSF begins lo use the line for ilomee t̂ic high cube double slacks. 

(k) k) BNSF agrees lo waive its nghl under Section 9 oflhe Agreemeni dated 

April 13. 1995, and agreements implementing 'hat agreement to renegotiate certain 

compensation tenns of such agreement in the event of a merger, consolidation or common 

control of SP by UP. BNSF also agrees to waive any restnctions on assignment in the 1990 BN-

SP agreement covering Irackage rights between Kansas City and Chicago. 

2, 2-. 1-5 Corridor 

(a) a> - UP/SP shall sell to BNSF UP's line belween Bieber and Keddie, 

CalilbniiaCA. UP/SP shall retain the right lo use the portion of this line bc-tween MP 0 and MP 

2 for the pur|iose of turning equipment. UP/SP shall pay BNSF a normal .md customary 

irackage rights charge lor this right. 

(b) b) BNSF shall grant UP/SP overhead Irackage rights on BN's line between 

Cliemuil and Bend, OregonOR for rail traffic of all kinds, carload and intermodai, for all 

commodities. 

(cJ ef lhc parties will , under ihe procedures established in Section 9(1) ol this 

Agreement. establLsh a proportional rate agreemeni incorporating the temis of the " fcrm Sheet 

for UP/SP-BNSF Proportional Rate Agreement Covenng 1-5 Corndor" attached hereto as 

Exhibit B. 

i ^. Southern C alilornia Access 

( l ) a) UP/SP shall grant access to BNSF to serve all "2-to-I" shipperShipper 

faeilitiesFacililies in Southern California al the points listed on Exhibit A to this Agreement. 



(b) UP^SP shall grant to BNSE trackage rights on the following lines: 

• b)- L i P i ' ^ shaU grant BNiSF-werhea*L trackage right*-on-UP's line 

between Riverside and Ontario, CA 4of-the sole purpose oT-fHOV4Fig rad 

traffie-of all kinds.-eaFk>ad; and intemiodal. for all eommoddies to "2-lo-

L '̂-shipper laetktietratOntaFior 

• c) t^P/^-^haff-grant BNSF ove-fhead tFSckage rights on-UP's line 

frombelween Fiasla, CA loand Fullerton and t7al4abFaLa Habra, CA-feMhe 

sole o f movirtg fad traffk-of aU-kinds. ca^lo'^iLafKLil^tem^odal, lo 

•^-to~l" 8l>ipf>eF faeilitie^at Fulleiloft and LaHabra. 

(c) d) The trackage rights gninled under this section shall be bridge nghts for the 

movemenl of overhead traffic only, except 'or the local access specified herein. BNSF shall 

receive access on such lines only lo (i) "2 to-1" sbip-x'r facilitiesShipper Facilities and I visting 

Tr;".nsload Facilities at points listed on lixhibit A to this Agreement, (ii) any existing-of . aiire 

traiisloatliiiH facililyNew Shipper Facility located subsequent lo UP's acquisition of control of SP 

a. points listed on I xhibil A lo this Agreement, and (iii) '•ny new-sliipper Cacfbty located 

subsequcul to UP's acquisition of ciMitrol of SP al i>\>Hits-Us<ed on Iixhd>il A-k^ thrŝ  Agreemeni 

V inc4Hding but not limited to silualions where, when̂  llie AgreerFient was sigFied; a f4>ippeF facility 

was-boiiig devek>pe<f OF land had beeft-ae^wed 1«>F that purfxisc, wtdi-4he^-eoi>t«?niplatioii of 

r«*€eiving luil service byboth UP ami SP)any New Shipper Facilily located subsequent tp UP's 

acquisition of control of SP on the I rackage Rights Lines. BNSF shall aLso have the right to 

establish and exclusively serve intemiodal and auto facilities a* points listed on Exhibit A lo this 

Agreement and at ppints ideniified or described in Section 8(i) of this Agreement. 



(d) e) Access to imkistfiesShipper Facilities at points listed on Exhibii A lo this 

Agreemeni open to BNSF shall be direct or through reciprocal switch.-New-e^isttmiers locating 

at |H>mts, or, with UP/SP's prior agreemeni, through a third party contractor. Access to New 

Shipper Facililies open to BNSF on the Trackage Rights Lines shall be (i) direct; (li) with 

UP/SP's pnor agreement, Ihrough haulage for the shortest penod o f time^pecessary to allow 

BNSF to establish its own direct operating access after initiating service to a New Shipper 

Facility, but not to exceed the later to occur of 90 days or the date upon which UP completes the 

constmction of and accepts for service any connections, sidings or ol'ier support facilities to be 

paid for by BNSF lhal UP is then obligated lo construct pursuant to lhis Agreemeni or the 

tr.ickage rights agreements executed pursuant to Section 9(t) of this Agreement; (in) with 

UP/SP's pnor agreemeni, reciprocal switching where, at the time BNSE service is to commence, 

LP SP already pnnides reciprocal switching on the portion of the frackage Rights l ine upon 

which the turnout lo the facility is lo be located, or (iv) wilh UP/SP's pnor agreement the use of 

a third party coniractor, P R Q V I D F D , HOWEVER, that it shall be UP/SP's .sole decision whether 

BNSF's service vvill be provided by either haulage or reciprocal switching; and PROVIDED, 

t - l R I HER, that in no case shall LIP/SP be required lo initiate any new local service or .icreasc 

Its level of service to accommodate the level of service proposed by BNSF. New Shipper 

F icililies open to BNSE under this Agieemeiit shall be open lo bolh UP/SP and BNSF, subject lo 

the temis of Section 9(e)(v) of this Agreement The geographic limits within which (»> tiew 

shipper facilities ami future lransloa<hng faeilitHHJX) New Shipper Facilities shall be open to 

service at points listed on F.xhibit ,A to ihis Agreemeni and (ny) BNSF sh iil have thc right 

tr establish and exclusively serve intemiodal and auto facilities at pomts listed on Exbdnt̂  A to 

thi' Agreement,in Section S(i) of and on Exhibit A to Ihis Agreement shall generally correspond 
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to the terntory within which, prior lo tne merger of UP and SP, a new ctistomeFshipper or 

receiver could have consiructed a facility that would have been open to service by both UP and 

SP cither directly or through reciprocal switch. Where sw itching districts have been established, 

theysuch districts (as described in Section 9(g)) shall be presumed lo establish these geographic 

limilations. 

(e) 0 BNSE shall grant UP/SP overhead Irackage nghts on Santa Fe's line 

between Barslow (including bolh legs ofthe wye) and Mojave, C^fornia (or Fail I r a f lkof aW 

kmtls, CHFloatf ami iiitemHxlal IOF all commodities.CA. 

(1) Except as otherwise provided herein, the Irackage rights and access rights granted 

pursuant to this section shall be for rail Iralfic of all kinds, carload and intemiodal, for all 

commodities. 

(g) g) UP/SP shall work wilh BNSE to facilitate access by BNSE lo the Ports of 

Los Angeles and Long Beach, CA. Other lhan as legally precluded, UP/SP shall (a) extend the 

term of the present agreemeni dated November 21, 1981, to continue until completion of 

Alameda Conidor, (b) amend lhal agreemeni to apply lo all carload and intermodai traffic, and 

(c) grant BNSF the righl to invoke such agreement lo provide loop service utilizing UP's and 

Santa Fe's lines to the Ports at BNSF's option lo allow for additional operating capacity. 

UP/SP's commitment is subject to available capacity. Any incremental capacity related projects 

necessary to accommodate BNSF traffic shall he the sole responsibility of BNSE. 

(h.) il) Forty-̂  At least forty-five (45) days before initiating service lo (i) a 

eustoftw puFsuantShipper Facility open to SectiofWr-.3a and BNSF must eloGt̂  whetlier its 

service shall be al a point lisied or described on Exhibit A lo or in Section 8(i) direetof this 

Agreement, or (ii) ihroiigb reeipiocal switchany New Shipper Facility on a Trackage Rights 
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Line, w BNSF shall notify UP of ils election, subject to Section 3(iiid) with above, of the manner 

by which il proposes such service be provided and the specifics of its operating plan over UP SP 

trackage. Withm thirty (30) days of its receipt of BNSF's pHOF-agre^menlproposed operating 

plan, usfng^a^4btFtLpaFty eontraclor lo perfomi 6wilchHig-foF4tsel4UP shall notify BNSF of its 

approval or bi>lh raikoadsdisapproval of BNSF's plan. UP s approval of such plan shall not be 

unreasonably w ithheld in the event UP disapproves of BNSF's proposed plan, UP shall provide 

an explanation in wnting to BNSF of its reasons for disapproval, and UP shall propo.se an 

alternative operating plan that would be acceptable lo UP and afso be no more onerous than the 

operating plan that UP would establish for service provided by UP. If UP approves BNSF's 

plan but establi.shes conditions on tha approval, those conditions shall be set forth in writing and 

shall be no more onerous than UP would establish for service provided by UP. BNSF shall have 

the right, upon one hundred eighty (180) days' prior wrillen notice lo UP/SP, to change its 

election; providedPROVlDED, howevtjrHOWEVER. that BNSF shall (x) not change itsany such 

election more often than once every five (5) years and (y). BN.SF shall reimburse UP/SP Ibr amy 

costs incuned by UP/SP in connection with .suc4iany changed election. 

4. 4. South Texas J rackage Rights and Purchase 

(a) a) UP/SP shall grant to BNSF Irackage rights on the lollowing lines: 

• • UP's line between .Ajax and San Antonio, T.\, 

• • UP's line between Houston (Algoa) and Brownsville, IX (with 

parity and equal access to the .Mexican border crossing al Brownsville); 

• • (IP's line between Odem and Corpus Christi, I X; 

• • UP's line between Ajax and Sealy, I'X; 
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• SP's line between San Antonio and Eagle Pass, I X (with parity 

and equal access to the Mexican border crossing al Eagle Pass); 

• ^yPUP's line between MPC'raig OJunction and MP f2;4 for^the-sole 

purpose-oF serving Ihe-City Public Servke-^ San .Antonio plants .it 

ElmemkM-f, T^X; SP Junciion, IX (Tower 112) via 

Track No. 2 through Fratt, TX; 

SP's line between SP Junction LTo\yer 112) and Elineiidorf, TX, 

» Overhead Trackage Rights on SP's Port Lavaca Branch, between 

Placcdo--TX^ and Port Lavaca, f.X, for the-sok purpose of reaching a 

point of build-in/huild-out to/from Union Carbide Corporation's ("UCC") 

facilily at North Seadnft, TX I IP/SP shall permit BN/Sanla Fe or UCC to 

construct and connect lo the Port Lavaca Branch, at their expense, a build-

in/build-out line. BN/Santa Fe or UCC shall have the nghl lo purchase for 

net liquidation value all or any part oflhe Port l.av.ic.i Branch that UP/SP 

may abandon; 

a UP's line between Kerr (connection to (ieorgclown RR) and 

Taylor, TX; 

Overhead Irackage Rights on UP's line belween Round Rock anil 

McNeil, I .\ lor the purpose of interchanging vvilh the Capital Mclio 

1 ransil .Authority, its succes.sors or agenl, 

• UP's line between 1 cniple and Waco, T.'., 

• UP's line between l emple and Taylor, TX; 

• UP's line between Tayl'nr and Smilhville.TX; and 
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• SP's line belween El Paso and Siena Blanca, TX. 

(b) b) I he trackage rights granied under this section shall be bndge rights for the 

movemenl of overhead traffic only, except for the local access specified herein. BNSE shall 

receive access on such lines only to (i) "2-to-l" shipper ftieilitksShipper Facilities and Existing 

Transload Facilities al poinls listed on Exhibit A to this Agreement and the Idniendorf facilities 

of the City Public Service Board of San Antonio, TX ("CPSB"), (ii) any exist+ng or ftiture 

trai>sk>adHig facilityNew Shipper Facility located subsequent lo UP's acquisition of control of SP 

at points lisied on lixhibit A lo this .Agreement, and (hi) any new -̂shipper -faeility loeated 

subset}uent-4o-Lip's aet^isitHm of et>f»lFof td" SP al pomts hsted iwv Exhibif A-kMhis AgFcenient 

(meludiiig but not limittHl to situalKms wlifFe^ when Ihe Agreement was sigFied. a sluppeF faciUty 

waŝ  bewg^ developed (>F land-4iad been aetjuKed foF tliat puFposer with the Goiileni|>lat Km of 

Fec^vmg rail seFvice by botbUiP aFid̂ SPK ami (iv) any iicwshippc-F facility knated sti}>se<pK-iit to 

UP !̂r aet^ttisilion of c+)ntFoLof SP atpoint* otliei dian tht>se listed tm Exhibit A tiv4tHŝ  AgFee4nent 

on-SP-owiicd the lines listed in SectitHi~-lTiNew Shipper Facility located subsequent to UP's 

acquisition of control of SP on the frackage Rights 1 mes. BNSE shall also have the nghl lo 

establish and exclusively serve intemiodal and aulo lacilities al points listed on Exhibit A to this 

Agreement and at points identified or described in Section 8(i) ol this Agreement. BNSF shall 

also have the right to iiitercliange wilhEwf : the Tex-MexTexas Mexican Railway Company al 

Corpus Christi and Robstown, (x)T.\, the Cicorgetown Railio.id at Ken,; Transportacion 

Ferroviaria Mexicana (y"fFM") the FNM at Bro vnsville (Matamoros, Mexico) and, Fcnocarril 

Mexicano ("FXE") al Eagle Pass,; and ( i ^ al Elgin, the operator of SP's fomier line between 

Ciiddings and Llano slwuld serviee-bewmstituled OFF thatr line to Elginat McNeil, TX. BNSF's 

access and interchange nghts at Coqius Christi and Brown.sville shall be al least as favorable as 
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SP bafr-euFfenlly.had on September 25, 1995. BNSF shall have direct access lo the Port of 

Brownsville, the Brownsville and Rio virande Intemational Railroad, and the FNMTFM. BNSF 

slialf have the Figbt tofiurchase-fer Tatf-FHafket-valueUP will designate a yard at BrownsvFlleto 

.support iFackage-fights t^perations.in Brownsville for sale to BNSF at such time as BNSF 

establishes ils own trackage rights operations into Brownsville and at such time as ihe conneclion 

between UP and SP as a part of the Brownsville relocation project is completed. In the event 

UP/SP determines to cease operations in the SP East Yard at San Antonio, I X, UP/SP will give 

first consideration to BNSF for taking over operation of the Last Yard pursuanl lo a mutually-

agreeable arrangement. 

(c) c> Access to iiiilustries al p4>intsAccess lo Shipper l acilities at points lis'ed 

on Exhibit A to this Agreemeni open to BNSE shall be direct or through reciprocal switch. New 

'i>i.stt>nieis localtuH al fK*ints, or, with UP SP's prior agreement, through a third party contraclor. 

Access to New Shipper Facililies open to BNSF on the I rackage Rights Lines shall be (i) direct; 

(ll) with UP/SP's prior agreement, rhrough haulage lor the shortest period of lime necessary lo 

allow BNSF lo establish Us own direct operating access after initialing service lo a New Shipper 

Facilily, but not lo exceed die later to occur of 90 days or the dale upon which Ui* completes the 

construction of and accepts for service any conneclions, sidings or other support facilities to be 

paid for by BNSF that [./' is then obligated lo construct pu'-suant to lhis Agreement or the 

Irackage rights agreements executed pursu,..ilJo Section 9(1) of this Agreement; (iii) vvilh 

UP/SP's prior agreemeni, reciprocal switching w here, at the time BNSF service is lo commence, 

UP/SP already provides reciprocal switching on the portion of the Trackage Rights Line upon 

which thc turnout to the facility is to be loeated, or (iv) w ith UP/SP's prior a^ecment, lne use of 

a third party contractor; PROVIDED, HOWEVER, that il shall be UP/SP's sole decision whether 
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BNSF's service will be provided by either haulage or reciprocal switching, and PROVIDED, 

FURTHER, that in no case shall UP/SP be required to initiate any new local service or iriciease 

ils level of service to accommodate the level of service proposed by BNSF. New Shipper 

Facilities open to BNSF under this Agreement shall be open to bolh L'P/SP and &NSFBNSE, 

subject to Section 9(e)(v) of this Agreement. I he geographic limits within which (tx) new 

shipper Taciiities and future iFaiisloatliog facibtiesNew Shipper Facilities shall be open to BNSF 

service at points listed on Exhibit A lo this Agreement and (iiy) BNSE shall nave the nght to 

establish and exclusively serve intermodai and auto facililies at points lisied in Section 8(iJ of 

and on Exhibit .A to liiis Agreement; shall generally conespond lo the territo'-y vvithin which, 

prior lo the merger of UP and SP, a new cusloniershipper or receiver could have constmcted a 

facility that would have been open to service by both UP and SP either directly or through 

reciprocal switch. Where switching distncts have been established IIKTV, such districts (as 

described in Section 9(g)) shall be presumed lo establish these geographic limitations. 

(ll) ti) -EoityAl least forty-five (45) days before initiating service to (i) a 

cuslomeFiShipper Facility open to BNSF iFMist elect wlKilier its seivK;e shalLbeal a point listed 

or described on Exhibit A lo or in_Sectipa 8(i) dkee^of this Agreement, or (ii) ilmmgh reciprocal 

switrhany New Shipper Facility on a Trackage Rights Line, or BNSE shall notify UP of its 

election, subject lo Section 4(iiic) withaboyc, of ihe nianner by vvhici) jlp.ro^ 

provided and the .specifics of its operating plan over IIP SP trackage. Within thirty (30) clays of 

its receipt of BNSF's }>FH>F agFeementproposed operating plan, i.smg-a-thtrd party eontFai&tof lo 

perftmn switc4iing foF kseltUP shall notify BNSF of its approval or bolh railroailstlisapproval of 

BNSF's plan. UP's approval of such plan shall not be unreaso'iably w ithheld, Ii) the eypflt UP 

disapproves of BNSF's proposed plan, UP .̂hall provide an explanation in writing to BNSF of its 
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reasons for disapproval, and I P shall propose an altemative operating plan that would be 

acceptable to UP and also be no more onerpus than the operating plan that UP would establish 

for service provided by UP. If UP approves BNSF's plan but establishes conditions on that 

approval, lho.se conditions shall be set forth in writing and shall be no more onerous than UP 

would establish for setA'iee provided by UP. BNSF shall have the righl, upon one hundred eighty 

(180) days' prior written notice lo UP SP. to change its election; providedPROVlDED, 

howeveFHOWEVER, that BNSE shall (x>-not change itsany such election more often than once 

every five (5) years aFid-4y). BNSF shall reimburse UP/SP for any costs incurred by UP/SP in 

connection with stiehany changed election. 

(e) e) 4^Exccpt as otherwise provided herein, the Irackage rights and access 

rights granted pursuanl U; Ous section shall be for rail traffic of all kinds, carload and intemiodal, 

for all commodities. 

(I) f> 111 lieu of BNSF's ccvnducting actual trackage rights operations belween 

Houston. Corpus Chnsti, llarlingen and Brownsville, l \ (mcluilmg ENM 1 FM interchange), 

UP/SP agrees, upon requesl by BNSF, lo handle BNSF's busiriess on a haulage basis ibr the fee 

called for by Section 8j(m) ol'this Agreemeni. UP/SP shall accept, handle, sw itch and deliver 

traffic moving under haulage without any discrimination in promptness, quality of senice, or 

efficiency in lavor of comparable traffic moving in UP/.SP s account. 

(g) g> UP/SP shall sell to BNSF UP's line belween Dallas and Waxahachie, TX 

w ith UP retaining irackage nghts to exclusiv cly serve local mdustnes on the Dallas-Waxahachie 

line 

(II) h) Upon the effectiveness of the Irackage rights to Eagle Pass under this 

section, BNSF's righl to obtain haulage services from UP/SP to and from Eagle Pass pursuant to 
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the agreement between BNSF and SP daled April 13, 1995 and subsequent haulage agreement 

between those parties shall no longer apply, provided BNSF shall continue to have the nght to 

use trackage at or near Eagle Pass as specified in that agreemeni foi use in conneclion with 

Irackage nghts under this Agreement. 

h ^ Eastern lexas - Louisiana Trac kage Rights and Purch ase 

(a) a> UP/SP shall grant to BNSF trackage rights on the following lines: 

• • SP's line between Houston, Texas and Iowa Junction in Louisiana, 

which Irackage rights have been amended by the Term Sheet Agreement 

and the TX-LA Line Sale Agreement implementing UP's and BNSF's 

joint ownership of SP's Iin-.' between Dawes, fX and Avondale, LA; 

• SP's line between Beaumont and Port Arthur, TX, 

• • SP's line between Dayton, Texas and Baytown, Texas and Ea.st 

Baytown, TX; 

• • SP's Channelview Spur which connects to ihe SP's line between 

Hou.slon—TX and lowa Junction-LA near Sheldon, TX for the stde 

purpose, inler aha, of reaching a point of build-in biiild-oul to/from the 

facilities of Lyondell Petrochemical Company and .Arco Chemical 

Company at C hannelview, TX. UP/SP shall pennit BN/Santa Fe or one or 

both shippers to construct and connect lo SP's Channelview Spur, al their 

expense, a buiid-in/build-oul line. BN/Sanla Fe or the shippers shall have 

the right to purchase for net liquidation value all or any part of the 

Channelview Spur that UP/SP may abandon; 

• SP's line between Mallard Junction and Harbor, LA. 



-SP's line near Avondale (SP MP 14.94 and West Bridge Junction 

(SP MP 9.97), 

• • UP's Main Line No. i from UP MP 14.29 lo MP 14 11 including 

crossover lo SP's main line and UP's MP 10.38 to MP 10 2; and 

• • UP's hne between West Bndge Junction (UP MP 10 2) and UP's 

Weslwego, LouisianaLA intermodai facility (approximately UP MP 9.2). 

(b) b) I he trackage nghts gniiited under this section shall be bridge rights for the 

movement of overhead traf'ic only, except for the local access specified herein. BNSF shall 

receive access on sueh lines only to (i) "2-to-l " shipper facililiesS hi pper Facilities and Ixistmg 

Transload Facilities at poinls listed on [ixhibit A lo this Agreement, (ii) any existing or future 

iFanskMHhng facilityNew Shipper Facility located sub.sequent to UP's acquisition of control of SP 

af poinls listed on Fxhibit A to this Agreemeni. and (iii) any new sliijiper facility located 

substHpient to^ UP ;i ac^fuisition o f e^itrof of 4>P-at poinls 4isted^n-fexlul>il A to this AgFceFneiit 

(incliKhng but not limited to situalitHis where, when 'htv Agreetnent was-signed,-a—shippe^^ 

facility^ wati being developed or laml had been acquired IOF that puF|H>se, with the c^ilemjdation 

of receiving rail service by both UP ami SP), ami (iv) any-new-shifiper facilily located 

subseijuent to UP's ac'.itiisition of €<H>lrof<>f vSP at points OIIK'T lhan lho.ie listed on Exhibtl A lo 

tbis Agreement on the SP-owiicd lines li.ited in Secli«>n •>aNew Shipper Facility located 

sub.seq"uiii to I 'P's acquisition oi control of SP on the I rackage Rights Lines. BNSF shall also 

have the righl to establish and excFisivcly serve intermodai and aulo ficihties at points lisleil on 

Ivxhibil A toto this Agreement and al points ideniified or described in Section 8(i) of this 

/\greenienl. BNSE shall also have Ihe nghl to handle traffic of shippers open lo all of UP, SP 

and KCS at Lake Charles, Rose Bluff and West Lake, LA, and traffic of shippers open to SP and 
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KCS at West Lake Cliarlesr4^;4)K' foregoiog FiglHŝ at Lake^4iaFlesr^West Lake, 

C4iaFle& f̂,-A shaii beTuwte^ lo 4Faifi^xV-tOr-from and- via New OFkans, and 4y> t<> and lk>m 

ptmits in Mexic4v, vv4lb rot,t:ngr, via-fiagle Pa.ss, L^etlo (ihFougb. BNSE shall also have the right 

to inlerchange vviih^Tex-Me-x at Corpus ClHHSti <»F RobsttHVFih <>r BFownsvilk, -LXv: In adtlilHHi 

Ui-alF otheF-ehaFge.s to IK- paid by4iNSE4t> UP/SP-hereuH-at Woot Lake and West bake Charles, 

BNSF slialUlso beFequiF€d4o-pay-*tee-4o^UPi^ e-ciual totbefoe-4^ paysKC-Sas ofthe 

dale of {JHS-AgFeenifiit to aceess-ihe-iFaffic al W^est-Lake-,-adjusted upwards OF downwards-w 

aceoFdanee-wfth-Seetion 12 o f this-agFeemenlthe Acadiana Railway Company at Crowley, LA; 

and the Louisiana & Delta Railroad, Inc. at Lafayette. Raceland and Schreivei LA. BNSF shall 

also have the right to interchange wilh and have access over the New Orleans Public Belt 

Railroad al West Bndge Junction, LA. 

(c) ej- Aeeess-to-industrkMr at̂ iKHntsAccess to Shipper Facilities at points listed 

on Exhibit A lo this Agreement open lo BNSF shall be direct or ihrough reciprocal switch, or, 

wilh URSP's prior agreement, through a third party contractor. Access lo New c-4i5ioineFS 

locatmgShipper Facilities open lo BNSF on ilie Irackage Rights Lines shall be (!) direct; (ii) 

with UP/SP's prior agreemeni, through haulage lor the shortest penod of Ume necessary to allow 

BNSF to establish ils own direct operating access after initiating service lo a New Shipper 

Facility, but not to exceed the filer to occur of 9U d.ns or the dale upon which UP completes Ihe 

construction of and accepts lor service any connections, sidings or olher support facilities to be 

paid for by F'MSF that UP is then obligated to construct pursuant to this Agreemeni or the 

trackage rights agreements executed pursuanl to Section 9(1) of this Agreement; (iii) with 

UP/SP's .pnor agreemeni reciprocal switching where,, al pouitsthe time BNSF service is to 

commence, UP/SP already provides recipi al switching on the portion oflhe Irackage Rights 
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Line upon which the turnout to the facility is to be located; or (iv) with UP SP's pnor agreement, 

tbe use of a third party contractor; PROVIDEL: ) , HOWEVER, that it, shall be UP/SP's sole 

decision whether BNSF's service will be provided by either haulage or reciprocal sw itching, and 

PRO\TDED, FL'RTHER, that in no case shall UP/SP be required to initiate any new local 

service or increase its level pf service to accommodate the level of service proposed by BNSF. 

New Shipper Facilities open to BNSF under this Agreement shall be open to bolh UP/SP and 

BNSFB.N'SF, subject lo the temis of Section 9{c){v} of this Agreement. The geographic limits 

within which (i \) newshipper facifities and future-4fansloadi ng faci I i I i esN e w Shipper Facililies 

shall he open to BNSF service al poinls listed on Exhibii A to this Agreement and (iiy) BNSF 

shall have the nght lo establish and exclusively serve intemiodal and auto facililies at poinls 

lisied in Section 8(i) of and on Exhibit A lo this Agree.nent, shall generally conespond to the 

lenilory vv iihin w hich, prior lo the merger of UP and SP, a new custtwiei-s.iipper or receiver 

could have constmcted a facility that would have been open lo service by bolh UP and SP) either 

directly or through reciprocal switch. Where sw itching distncts have been established they, such 

distncts (as described in Section 9(g)) shall be presumed l<̂  establish these geographic 

limitations. 

(d) d) FortvAl least forty-five (45) days before initiating service to (i) a 

customer^Shipper Facility open to BNSF must elect-wliedieF itsHiefviee shall be at a point listed 

or descnbed on Fxhibit A to or in Section 8(i) direetof this Agreement, or (ii) through F€<iprt>eal 

swFtchingany New Shipper Facility on a frackage Rjghls Line, oi^BNSF shall notify L'P of ils 

election, subject to Section 5(iiic) withabove, of the manner by which it proposes such service be 

prpvided and the specifics of ils operating plan oyer UP/SP trackage. Within thirty QO) days of 

ils receipt of BNSF's pi ior agFeementproposcd operating plan, througb-useUP shall notify BNSF 
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of a--thifd--party^to--peFk>Fm--swFlehfflg--for iLsclfits approval or bt)th raikt>atlsdisapproval of 

BNSF's plan. UP's approval of such plan shall not be unreasonably withheld. In the event UP 

di.sapproves of BNSF's proposed plan, UP shall provide an explanation in writing to BNSF of its 

reasons for disappnnal, and UP shall propose an altemative operating plan that would be 

acceplablcJo UP and also be no more onerous than the operating plan that UP would establish 

for service provided by UP. I f UP approves BNSF's plan but estabh'̂ hes conditions on that 

approval, those conditions shall be seC forth in writingsariil shall be^no .nore onerous thaii^yg 

would establish for service provided by UP. BNSF shall have the right, upon one hundred eighty 

(180) days' prior wrillen notice to UP/SP, lo change Us election; providedPROVlDED, 

howevefllOWEVER. that BNSE shall (.v> not change itsany such election more often than once 

every five (5) years-and4y4- BNSF shall reimburse UP/SP for any costs incuned by UP/SP in 

conneclion with suchany changed election. 

(e) eF UP/SP shall grant BNSF the right lo use SP's Bridge 5A at Houston, 

Texas. 

(0 0 ^PrackageExccpt as otherwise provided herein, Irackage rights and access 

rights granted pursuant to lhis section shall be tor rail trallic of all kinds, carload and iiiterniodal, 

for all commodities. 

(g) g) LIP/SP shafl seH4o--PNSF SP's-hne-betvveeii lowa^k^ 

aiHl near-Avondale. Louisiana (SP-MP -̂L4̂ <J4K-44fVSP shalf Fc4am fuli trackage rights including 

the nght tt> serve all Iwal lmlustFle^ion Ihe+uie Iw the Irackage rightsehaFges set lV>rth in Section 

9a-^4his AgFeem^it- KP^SP shalfFe4aui Figlils foF theTA>UFSian» amf Delta Radroad-^ L«fei^4o 

serve as LiP/SP 's agent bet wtjer^-Iowa-Junction antl pomts served i>y-die-L^i>. B N S E ^ « e s that 

h of this Iin6 4s subject to contraets^ betweetf-SP-atnL the^i^Dr- UP/SP shaiLc-ause 
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L&D-to-pay BNxSF€4>iHpensation^<^ual to 'iat set forth^irF^Table+ifi-Se€4ion-^ef4bis AgFcernerit 

fw^opeFationŝ  be4ween Lafayelleand low a Junetiof^r 

(h) b> UP/SP shall sell to BNSF UP's Main Line No. 1 between MP 14 11 and 

10.38, UP's Weslwego,T^ouisiana intennodai terminal, SP's old Avondale Yard (togciher vvilh 

the fueling and mechanical taciiities located thereoi) as shown on Exhibit C- l ; and SP's 

Lafayette Yard. 

6. fh-— Houston^ TX-V'aHey Junction^JJLjrrack 

(a) a) UP/SP shall grant to BNSE-oveFhead Irackage rights on the following 

lines: 

SP's line between Houston, TexasTX and Fair Oaks, ArkansasAR 

via Cleveland and Fine Bluff .AR, 

• UP's line between Fair Oaks and Bndge Junciion, AR; 

« SP's line between Brinkley and Bnark, ArkansasAR; 

» UP's line between Pine Bluff and North Little Rock, ArkansasiAR 

• UP's line between Houston,-4'^ and Valley Junction, IL, via 

Palestine, TX; 

• " SP's line belween Fair Oaks, AR and Illmo, MO via Jonesboro, 

AR and Dexter Junction, MO; and 

• • UP's line between Fair Oaks and Bald Knob, AR. 

(b) b) In lieu of conducting actual operations betwcn Pine Bluff and North 

Little Rock, ArkansasAR. UP/SP agrees, upon request byof BNSE, lo handle BNSE"s business 

on a haulage basis for the fee called for by Section 8)(m) of this Agreement. 

(c) BNSF shall have the right to transport empty and loaded coal trains lo and frorn a 

point of buiid-in/build-out lo and from Entergy Serv ices, Inc.'s plant al White Bluff, AR if and 



when such a build-m build-out hne is constructed by an entity other lhan UP/SP lo connect such 

plant with an SP line 

B.SSF und UP do not agree as to whether BNSF's rights to u.se UP's and SP's lines north of 
Bald hi ob and Fair Oaks, , iR and UP's and SP's lines between Memphis and I alley 
./unction, IL should be restricted. BIS'SF believes that there should be no restrictions on its 
rights to use tht)se lines. I P believes that, with modtjications, the restrictions contained in the 
original BNSF Settletnent . igreetnent should remain in place. 

(ll) e> The trackage .ights granied under this section shall be bridge rights for the 

movement of overhead traffic only, jxcept for the local access specified herein. BNSF shall 

receive access on such lines only to i) "2-to-l" shipper fac4lities-at-poinls listed OFF Exhibit A t o 

this- AgFeenien4T^4k)-atiy-6xi.sting (utttre4iaFHik>adiHg-f Facilities and Existing 

Transload Facililies at points listed on Exhibit A to this Agreemeni, (ii) any New Shipper 

Facilily located subsequent to UP's acquisition of control of SP at poinls listed on Exhibit A lo 

this Agreement, and (in) any new shipt>e^ faoihty^ loeated subse^tieiit lo UP-s^ acquisition of 

c^trol of SP al pt>inl.s^ listed-on Ex hi bit-A-^o-thrs-Agreenient (inc Irnhng-but riot Wmiled-to 

situalitMis where,w^hen the AgFeenierit was^signetL, ^shipper 4aeFhtywas-bemg developed^OFTafid 

liad been ac<}uiFetLft>F that puFpt>se, wi4h-4be€onte4npIalioH-oT4^e€eiving^Faif service by botb UP 

and SP>, xind-^ivf-aFiy newshippeF facility li»ealed^bset^uent to UPs aequisditHi of control-of 

,SP a^ ptHots-ether than lht»se listed OH-E?d>ibil A totbis AgFeement^ofF4he-SP-owned4iHes fisted 

i«-4yee4ion-<>a 4exeepl 4he hue between Fair Oaks^-AR and llhmv, MO):- 4ixe€pt-as-pFovKled in 

Seetion-*HNew Shipper F..cilily located subsequent to UP's acquisition of control of SP on the 

Trackage Rights Lines. BNSF shall also have the right to establish and exclusively serve 

intemiodal and auto facilities al points ILsled on Exhibit A to this Agreement and at points 

identified or descnbed in Section 8(i) of this Agreement. (BNSF Alternative: KxcepI as 

provided in Sect«Mi 91 of this Agreeme»t^BNS¥ shall »ol-b»ve4bertgM 4e^e»ter or exit a< 

intermediate points oi» UPV and SP's lines belween Memphis and Valley June^ieiv, U^r. 



T^allk to be lMM»dle4 ever 4l»e t P ai»d4»P tines between Mefnphiva»4^ Valley JurK'tter^rTfe 

is Un>ited to traftk that moves through, wiginates in, w terminales^ in-Texas or-L owisiaM 

exeept 4hat-traflk origiiwling ^-termio4»ti«g-al points lisled-en-t)JtlHbi^A -iwdev +{s« 

caption '•'Poi»4s Referred to in Ĵ eetiew 6cmay^ also be bandled-over tiiese-fine'nj [UP 

ALernative: Rxcept^^ pr»vided^4« Si srl»o» <M ef this .\gr««n>«nt, BNSF shall not have the 

right to enter or exit at intermediate points north of Bald Knoh and Fair Oaks, AR on LP's 

and SP's lines between .Memphis and V alley .function, IL. Lraffic to be handled over the 

jyp and SP lines between Memphis and V alley Junction, IL is limited to traffic that moves 

through, originates in, or terminates in Texas or Louisiana, except that traffic originating 

or terminating at points listed on Exhibit A under the caption "Points Referred to in 

Section 6(d)" may also be handled over these lilies.] BNSF shall also have the right to handle 

traffic of shippei s open lo all of UP, SP and KCS al I exarkana, I'X/AR, and Shreveport, LA, lo 

and from the .Memphis BEA (BE.A -5573), but not including proportional, combination or Rule 

1 1 rales via Memphis or other points in the Memphis BEA In the FIouston-.Memphis-Sl. Louis 

corridor, BNSF shall bave the right to mov e some or all of its traffic via its-trackage rights over 

either the UP line or the SP line, al ils discretion, for operating convenience BNSF shall also 

have the right to interchange : with the Little Rock and Westem Railway at Little Rock, amIAR; 

the Little Rock Port Authority at Little Rock, AR, KCS al Shreveport, L.A and fexarkana, 

TX/AR, for movements of traffic originated by KCS at or delivered by KCS to shippers or 

receivers at Lake Charles, West Lake, or West Lake Charles, LA; vvith KCS (y) at Shreveport, 

L A for movements of loaded and empty coal 'rains moving to and from Texas Utilities Electric 

Company's .Martin Lake generating station, and (/) al Texarkana, TX-'AR for movements of 

empty coal trains reluming from Texas Utilities Electric Company's Martin Lake generating 
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station, a.id with the lexas Northeastern Railroad at Texarkana, TX for the sole purpose of 

moving BNSF traffic to and from Shipper Facilities al Defense, TX. 

(e) d) Access to mdustriesShipper Facilities at points listed pn Exliibit^A to this 

Agreemeni open to BNSF shall be direct or through reciprocal switch, or, vvith UP/SP's prior 

agreement, through a third party contractor. Access to New customers locatmgShipper Facilities 

open to BNSF on the Trackage Rights Lines shall be (i) direct; (ii) with^UP/SP's prior agreement, 

through haulage for the shortest period of tinge fiecessary to allow BNSF to establish its own 

direct operating access after initiating service to a New Shipper Facility, but not to exceed the 

later to occur of 90 days or the date upon which UP completes the construction of and accepts for 

serv ice any connections, sidings or olher support facilities lo be paid for by BNSF lhal UP is then 

obligated to construct pursuanl to this Agreement or the trackage rights agreements executed 

pursuant to Section 9(1) of this Agreement, (lii) with UP/SP's prior agreement, reciprocal 

switching where, al pointslhe time BNSF servic is lo commence, UP/SP already provides 

reciprocal switcning on the portion oflhe frackage Rights I ine upon which the lumoul to the 

facility is to be located; or j v ) with UP/SP's prior agreement, the use of a third party contractor; 

PROVIDED, HOWEVElv, that it shall be UP/SP's sole decision whether BNSF's servicejwi!' be 

provided by either haulage or reciprocal switching; and PROVIDED, FLIRTHER, lhal in no case 

shall UP/SP be required tc initiate any new local service or increase its level of service lo 

accommodate thc level of serv ice proposed by BNSF. New Shipper Facilities open to BNSF 

under this Agreement shall be open to bolh UP/SP and BNSF, subject to the temis of Section 

9(c)(v) of this Agreement. The geographic limits wi'hin which (i> new-shippe4^-laeililies-aHd 

liiture trai>s4i>ading iaeilitiesx) New Shipper Facilities shall be open to BNSF service at points 

listed on Exhibit A lo this Agreement and (iiy) BNSF .shall have the right to establish and 
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exclusively serve intemiodal and auto facilities at poinls lisied on Exhibit A to this Agreement-,in 

Section 8(i) of and on Exhibit A to this Agreement shall generally conespond to the tenilory 

within which, pnor lo the merger of UP and iP, a new customershipper or receiver could have 

constructed a facility lh.it would have been open to service by bolh UP and SP either directly or 

through reciprocal switch. Where switching districts have been established tliey. such distncts 

(as described in Section 9(g)) shall be presumed to establish these geographic limitatians. 

(0 e-) FortyAl least forty-five (45) days before initiating service lo (.) a 

ettstoFneFi,Shipper Facilily open to BNSF Fuust-eleet whether its service shad be at a point listed 

or descnbed on Exhibit A to or in Section 8(i) direetof this Agreement, or (ii) througbreciprtical 

swftchany New Shipper Facility 0P,a Trackage Rights l ine, t>r BNSF shall notify UP of its 

election, subject to Section 6(iiie) withabove, of the manner by which il proposes such service be 

provided and the specifics of ils operating plan over UP SP trackage. V/itliin thirty (30) days of 

its receipt of BNSF's pFioF^greementproposed operating plan, using a third party eontrac4oF-lo 

peFti>mv swdc-hmg ft>r-i4selfUP shall notify BNSF of its approval or txHh raikoadstlisapproval of 

BNSF's plan. UP's approval of such plan shall not be unreasonably w ithheld. In the event UP 

disapproves of BNSF's proposed plan, UP shall provide an explanation in wnting lo BNSF of its 

reasons for disapproval, and UP shall propose an alternative operating plan that would be 

acceptable to UP and al.so be no more onerous than the operating plan that UP would establish 

for service provided by UP. I f UP approves BNSF's plan but establishes conditions on lhal 

approval, those conditions shall be set forth in wriiing and shall be no more onerous than UP 

would establi.sh for service provided by UP. BNSF shall have the right, upon one hundred eighty 

(180) days' prior wrillen notice to UP/SP, to change its election; pfovidedPROVIDED, 

howevcrllOWEVER, that BNSE shall (j(>not change itsany such election more often than once 
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ev ery five (5) years and-(y). BNSF shall reimburse UP/SP for any costs incurred by UP/SP in 

connection with suchany changed election. 

(g) f) TheExcept as otherwise provided herein, the trackage nghts and access 

rights granted pursuant lo this section shall be for rail traffic of all kinds, carload and intemiodal, 

for all commodities. 

(h) g> BNSF shall grant to UP/SP overhead trackage rights on BN's line belween 

West M'jmphis and Presley Junction, AK. UP/SP shall be responsible for upgrading this line as 

necessary for its u.se. I f BNSF uses this line for overhead purposes io connect its line to the 

trackage rights lines, BNSF shall share in one-half of the upgrading cost. 

7. St. Louis Area Coordinations 

(a) a) UP/SP agree to cooperate wilh BNSF to facilitate efficient access by 

BNSF to other earners at and Ihrough St. Louis via The Alton & Southern Railway Company 

("A&S"). If BNSF requests, UP/SP agree lo construct or cau.se to be consiructed f i r the use of 

both BNSF and UP/SP a faster connection between the BN and UP lines at Grand Avenue in St. 

Louis, MO and a third tr, k from (irand Avenue lo near Ckatiol Street l ower at the .sole cosl and 

expense of BNSF. Upon completion of such construction, UP/SP shall grant lo BNSF overhead 

trackage rights on UP's line between (irand Avenue and (iraliol Street. 

(b) ii> UP wishes lo secure dispatching authority for the MacArthur Bndge 

across the Mississippi River al St. Louis. Dispatching is cnncntly controlled by the Temiinal 

Railroad As.sociation of St. Louis ("I RRA"). BNSF agrees that it will cause its interest on the 

T RR.A Board or any shares it owns in the I RRA, to be voted in favor of transfer'.ng dispatching 

control of the MacArthur Bridge to UP i f such matter is presented to the TRRA Board or ils 

shareholders for action. Such dispatching shall be performed in a manner lo ensure that all users 

are treated equally. 



(c) e-y ir BNSF desires lo use the A&S Gateway Yard, upon transfer of 

MacArthur Bridge dispatching to UP, UP/SP shall assure that charges assessed by the A&S to 

BNSF for use of Gateway Yard are equivalent to those assessed other non-owners of A&S. 

(d) d> UP/SP and BNSF agree to provide each other reciprocal detour nghts 

belween Bridge Junciion-West Memphis and St. Louis in the event of Hooding, subject lo the 

availability of sufficient capacity to acconimodale the detour. 

(e) U'P/SP shall provide BNSF_ Overhead Trackage Rights over UP/SP's Jefferson 

City Subdivision between MP 34.8 near Pacific, MO and MP 43.8 near Labadie, MO for the 

purpose of accessing Ameren UE's facility at Labadie. BNSF shall hav^jhe right to rerve aU 

"2-10-1" Shipper Facilities, New Shipper Facilities and Existing Transload Facilities al Labadie, 

8. Additional Rights 

(a) af UP/SP shall grunt BNSF overhead Irackage nghts on SP's line between 

Richmond and Oakland, CaiflomiaCA for rail traffic of all kmds, carload and intermodai, for all 

commodities lo enable BNSF lo connect via SP's line with the Oaf.land Terminal Railroad 

("OIR") and lo access the Oakland Joint Intermodai lemiinal ("IIT"), or similar public 

intemiodal facility, al such time as the JIT is built. BNSF shall pay 50% ofthe cost (up to 

$2,000,000 maximum) lor upgratiing to mainline slaiidards and reverse signaling of SP's No. I 

track belween Emeryville (MP 8) and Stege, CA (MP 13 1) Compensation for these trackage 

rights shall be at the rale of 3 48 mills per ton mile tor business moving in the "1-5 Corridor," 

and JT- E3.1 mills per lon miL on all olher carload and intermodai H ûsiness, and 3.0 mills per ton 

mile for bulk business (as defined in Section 9(a) ol this Agreemeni) escalated in accordance 

w ith the provisions of Section 12 of this Agreement. UP/SP shall assess no additional charges 

against BNSF for access to the JIT and the OTR. 



(b) b> BNSF shall waive any payment by UP/SP ofthe Seattle Temiinal 5 access 

charge. 

(c) e) BNSF shall grant to UP overhead trackage rights on BN's line between 

Saunders, WISC^KISIHWI and access lo the MI RC dock in Superior, WtsconsinWI. 

(d) d) BNSF shall grant UP the nght to use the Pokegama connection at 

Saunders, Wisc-ofismWI (lei.e., the southwest quadrant connection al Saunders including the 

track belween BN MP 10.43 and MP i 1.14). 

(ej e>- —BNSF shali waive SP's requirement to pay any portion of the Tehachapi 

tunnels clearance improvements pursuant to the 1993 Agreemeni belween Santa Fe and Sf. 

1,1) f f BNSF shall allow UP to exercise ils rights to use the Hyundai lead at 

Portland Terminal 0 without any contribution lo the cost of constructing such lead. 

ia) g> BNSF shall allow L'P SP to enter or exit SP's Chicago-Kan.sas City-

Hutchinson trackage rights at Buda, Earlvilie. and we.st of Edelslein, llhiioislL. UP/SP shall be 

responsible for the cost of any connections required. 

(h) hy BNSF vvill amend the agreement daled .Apnl 13. 1995, between BNSF and 

SP lo allow Uî /SP to enter and exit Santa Fe's line solely for lhc purposes of pemiitling UP/SP 

or Its agent lo pick up and set out interchange business, including reciprocal switch business at 

Newton, KansasKS, and >wilching UP industFyindu.slries al that point. 

(i) iy It IS the intent .^f the parties that this Agreemeni result in the preservation 

of .seFvicecompetition by two eonipeliiig railFoad ct>mpaniesrail earners for all ciistoiiiefs(a) all 

"2-to-l" Shipper Facilities at points listed on Exhibit A lo this Agreement presenlly served-lby 

bolhand (b) all other shippers who had direct competition or compelilion by means of sitimg. 

38 



transload or build-in/build-out from inly U'P and SP and FK>4>theF-FailFoad (2-to4 €ustonH}Fs)pre-

mcrger 

The parties ecogni/e that some 2-lo-l custotneFs"2-to-r' Shipper Facililies, Existing 

Transload Facilities, and New Shipper Facilities at "2-tOjl" Points will not be able to avail 

themselves of BNSF service by virtue of the Irackage rights and line sales contemplated by this 

Agreemeni. For exan.ple, "2-lo-1 -c^H>tonier» '̂' Shipper .FadliLies. ExistLiig Trans|oad,Eagilides. 

and New Shipper Facilities located al poinls between Niles Junciion and the end of the joint 

track near Midway (incii'ding Livennore, CA, Pleasanlon. CA, Radum, CA, and frevamo, CA), 

Lyoth, CA, Lathrop, CA, Turlock. CA. South Gate, CA, Tyler. TX, Defense, TX, College 

Station, TX, Great Southwest, TX, Victoria, TX. Sugar Land, I X, points on thc former 

Galveston, Houston & Henderson Railroad served only by UP and SP, Opelousa.s, LA. and 

Henngton, KS, are not accessible under the irackage rights and line sales covered by this 

Agreement. Accordingly, UP/SP ami BN.SF agree lo enter into arrangements under whic'i, 

through trackage rights, haulage, ratemaking authority or olher mutually acceptable means. 

BNSF will be able to provitle cwiipc-tilive service provide competitive service to "2-lo-I 

cusUmiers" Shipper Facilities, Existing Transload Facilities, and New Shipper Facililies at the 

foregoing points and U) any at olher "2-to-l customers wli*> are" Pomts not located at fxmitS 

expressly refeFFed-to-in-4his Agree4iHjn4oF 4ixhibi4-A to- th+s-AgFeementalong a I rackage Rights 

Line 

(j) BNSF shall have the right lo interchange vvith any short-line railroad which, prior 

to the da4el:ffeclive Dale of this Agreement, could interchange with both UP and SP and no olher 

railroad. 
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vk) BNSF shall also have the right to interchange v\iih any short-line railroad that 

constructs a new line lo and establishes an inlerchange on a Trackage Rights Line subsequent to 

UP's acquisition of control of SP; PRCJVIDED, HOWEVER, lhal the short-line railroad must be 

a Class II or Class III railroad neither owned nor operated by BNSF or any BNSF affiliate. In 

addition, the new rail line must be either (i) an extension of an existing Class II or Cla.ss III 

carrier that does not connect with L'P or (ii) a new Class II or Class III carrier. BNSF shall not 

be entitled to inlerchange traffic with a Class I I or Class III canier at such a new interchange orj 

a Trackage Rights Line i f ihe traffic originates or tem.inates al a Shipper Facility that is no\v 

served solely by UP unless the Shipper Facility qualifies as a New Shipper Facilily or unless the 

new line c^ualifies as a buijd-in or build-QUt under this •greenienl. 

(1) In addition to the right to serve build-in/build-out lines specified in Sections 4(a), 

5(a) and ()(c) of this Agreement, BNSF shall have the right to '•erve a new build-in/build-oul line 

constructed lo reach a facility that was, pnor to September I 1, 1996, solely served by either UP 

or SP and would be open lo tw o railroad service upon construction of the build-in/bui'd-oul line 

(i) to a point on lines owned by SP on September 1 1, 1996, in the case of facilities solely served 

by UP, or (ii) to a point on lines owned by L'P on September 1 I , 1996, m the case of facilities 

solely served by SP. UP shall grant BNSE Overhe.ul Trackage Rights necessary foi BNSF to 

reach the build-in/build-oul line. I he rouiing of such Irackage nghts shali seek to minirni/e the 

oper.itmg inconvenience to I P, consistent with ensuring tli.it BNSF can provide competitive 

service. 

(m) }) Where this Agreement aulhori/es BNSF to utili/e haulage to provide 

service, the fee for such haulage shall be $.50 per car mile plus a handling charge lo cover 

haiulhng al the haulage junclKvi with BNSE and to or from a connecting railroad or third party 
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contract switcher. The handling charge shall be $50 per loaded or empty car for intermodai and 

carload and S25 per loaded or empty car for unit trains with unit train defined as 67 cars or more 

of one commodity in one car type moving to a single destination and consignee. UP/SP shall bill 

BNSF the $50 per car handling charge fo: all ears and, upon receipt c*' appropriate 

documentation from BNSF demonstrating that business assessed the $50 per car handling fee 

was a unit train, adjust prior billings by $25 per car for each car BNSF demonstrates lo h.ive 

been eligible for the $25 per car handling charge for unit trains. Where UP/SP is providing 

reciprocal switching services to BNSF al "2-lo-l" faeihtiesShipper Facililies as provided for in 

Section 9h(i) of this Agreement, the per car handling charge shall not be assessed at the point 

where such reciprocal switch charge is assessed. I he haulage fee and handling charge set forth 

above as of September 25, 1995, shall be adjusted upwards or downwards in accordance with 

Section 12 of this Agreement. 

(n) kV In the event, for any reason, any ofthe trackage rights granted under this 

Agreement cannot be implemented because of the lack of sufficient legal authority to cany out 

such grant, then UP/SP shall be obligated to provide an altemative route or routes, or means of 

access of commercially equivalent utility at the same level of cost to BNSF as would have been 

provided by the originally contemplated rights 

(o) In the event UP detemiines to terminate or not renew a lease to an Existing 

Transload Facility lo which BNSF gained access as a result of this Agreement or the conditions 

imposicd on the UP/SP merger and BNSF has previously ci.'f ed into a contract to provide 

transportation serviccs_,to the Existing Transload Facility, UP shall extend the lease for the 

remaining penod of such transportalion contract or for a penod not lo exceed 24 months, 

whichever penod is shorter. 
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B.\SF and UP tto not agree on whether BNSE' should be ahle lo purchase or lease team tracks 
at "2-to-l" Points no longer used by I 'P. 

(p) B.NSF Alternative: 

If UP no longer uses a team track at a "2-10-1" Point, il agrees to sell or lease thc track Jg 

BNSF at normal and customary costs and charges. 

lIP^AIternative: 

Il is UP's position that BNSF's proposed provision^should^got be added lo the Settlement 

.Agreement. 

9. U.—-—Trackage Rights - General Provisions 

(a) a) The compensation for operations under this Agreement shall be set al the 

levels shown in the following lable as subsequently indexed under the 1995 Agreemeni: 

Table I 
Trackage Rights Compensation 

(mills per tun-mile) 

Kcddie-Stockton/Richniond All Olher Lines 

Intemiodal and Carload 3.48 3.1 
Bulk (67 cars or more of 3.0 3.0 

one commodiiy in one 

car type) 

These rates shall apply to all equipment moving in a train consist including locomotives. 

The rates shall be escalated in accordance vvilh the procedures descnbed in Section 12 of this 

Agreemeni. I he owning line shall be responsible for maintenance of ils line in the ordinary 

course including rail relay and tie replacement. The compensation for such maintenance shall be 

included in the mills per ton mile rates received by such owning line under this Agreement. 

(b) hy BNSF and UP/SP will conduct a joint inspection to determine necessary 

connections and sidings or siding extensions associated with conneclions, necessary to 

implement the trackage rights granted under this Agreement. The cost of such facilities shall be 
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bome by the party receiving the trackage nghts which such facilities arc required to implement. 

Either party shall have the nghl to cause the olher party to corsinici such facilities If the 

owning canier decides to utilize such facilities constmcted by it for the olher party, it shall have 

the righl to do so upon payment lo the other party of one-half ('/.) the onginal cost of 

constructing such facilities. 

(c) e-) Capital expenditures c n the Trackage Rights Lines and on lines over 

which BNSF hasbeenis granied iFaekage-rrgbts-purstianl lo this Agreenient-(lhe Irackage^ l̂ghts 

lities)Overhead Trackage Rights will be handled as follows: 

(i) Ff UP/SP shall bear the cost of all capacity improvements that are 

necessary to achieve the benefits of its merger as outlined in the 

application filed with the ICC for authority for UP to control SP The 

operating plan filed by UP/SP in support of the application sh-.ll be given 

presumptive weight in determining what capacity improvements are 

necessary to achieve these benefits. 

(ii) ii) Any capacity improvenienls other lhan those covered by 

subparagraph (i) above shall be shared by the parties ba.sed upon their 

respective usage of the line in question, except as otherwise provided in 

subparagraph (iii) below, fhat respective usage shall be detemiined by 

thc 12 month period pnor to the making ofthe improvement on a grois ton 

mile basis. 

(iii) in) For 18 months following L P's acquisition of control of SP, BNSF 

shall not be required to share in the cosl of any capital improvements 

under the provision of subparagraph (li) above 



(iv) iv> BNSF and UP/SP agree lhal a capital reserve fund of $25 million, 

funded out ofthe purcha.se pnee listed in Section 10 of this Agreement, 

shall be established. This capital reserve fund shall, with BNSF's prior 

consent whicli will not unreasonably be withheld, be drawn down to pay 

for c'.pilal projects on the traekage-ngins^ liiFes I rackage Rights Lines that 

are required to accommodate the operations of boih UP/SP and BNSF on 

those lines, but in any event shall not be used for expenditures covered by 

subparagraph (i) above. Any disputes over whether a project is regaired to 

acccmmodate the operation of both parties shall be refened to binding 

arbitration uiidei Section 15 of this .Agreement. 

(v) v) I f bolh UP/SP and BNSF intend lo serve new shipper facililies or 

futuFe-4Fansk>adtFig- faci 1 iIlesNew Shipper Facililies located subsequent to 

LIP's acquisition of control of SP as authorized by Sections 1(b), 3(cj, 

4(b), 5(b),-and 6c(d), and 8(i) of this Agreement, they shall share equally 

in anv capital investment necessaryin such connections and sidings antl 

siding extensions or other support facililies required by both UP and 

B]SSF to provide rail .service to such new shipper faeilityNew Shipper 

Facility. If only one railroad initially provides such service, the other 

railroad may elect to provide service at a later date, but only after paying 

to the railroad initially providing such service 50% of any capitai 

investment (including per annum interest thereon) made by the railrciid 

initially providing rail service to the new-shipper-facilityNew Shipper 

Facility. Per annum interest shall be al a rate equal lo the average paid on 



90-day freasury Bills ofthe United Slates Gov .-mment as of the dale of 

completion until the date of use by the other railroad commences. Per 

annum interest shall be adjusted annually on the first day ofthe twelfth 

(I2lh) moniii lollowing ihe date of completion and every year thereafter 

on such date, based on the percentage increase or decrease, in the average 

yield of 30-year U.S. Treasury Notes for the pnor ye.ir compared to their 

average yield in first year of completion of the access lo such indu.stry or 

induslnes. Each annual adjustment shall be subject, however, lo a "eap" 

(up or down) of two percentage points more or less than the prior year's 

inleresi rate. 

(d) d) TheSuFject to the terms of the Dispatching Protocols attached hereto as 

Exhibit D and incorporated herein, the management and operation of the lines over which the 

parties have granted trackage rights lineto each other pursuant lo this Agreement ("Joint 

Trackage") shall be under the exclusive direction and control oflhe owning canicr.-44ie,^and thc 

owning carrier shall have the otherwise unrestricted power to change thf management and 

operations on and over fointJoinl trackagefrackage as in ils judge-mtnljudgmenl may be 

necessary, expedient or proper lor the operations thereof intended. Trains ofthe parties utilizing 

joimJoint trackage I rackage shall be given equal dispatch without any discrimination in 

promptness, quality of service, or efficiency in favor of comparable traffic ofthe owning carrier. 

Trains operating in the Houston temiinal shall be routed over the most efficient routes as 

necessary lo avoid delays and congestion, even routes over trackage over which the operating 

camer has no operating rights. 



Owner I he ow ning canier shall keen and maintain thc trackage fights briesJoinl Trackage 

at no less than the track standard designated in the current timetable for the applicable lines 

subject to the separate trackage nghts agreemeni. Thc parties agree to establish a joint service 

committee to regularly review operations over the traekageJoint riglits!rackage lines. 

In the event th'; owning camer detennines to sell or remove from service a Joint 

Trackage line and/or any associated facilities, the owning camer shall provide the olher carrier 

wilh reasonable written notice of such determination. .Any such sale to a third party shall be 

expressly made subject lo the temis and conditions of this Agreement, and the owning carrier 

shall remain responsible as to the obligations inipo.sed on it herein in the event the third party 

purchaser does not fulf i l l those obligations. 

(e) e) -Each party shall be responsible for any and all costs relating to providing 

employee protection benefits, i f any, to its employees prescribed by law. governmental authonty 

or employee protective agreements where such costs and expenses are atlnbutable lo or anse by 

reason of that party's operation of trains over jtwitJoint traekagefrackage. To the extent that it 

does not violate existing agreements, for a period of three years following acquisition of control 

of SP by L;P, BNSE and UP/SP shall give preference lo each other's employees when hinng 

employees needed lo carry out trackage rights operations or operate lines being purchased. The 

parties shall piovide each olher wilh lists of available employees by craft or ciass lo whom such 

preference shall be granied. Nothing in this Section 9.9(e) is inleiiileil to create an obligation to 

hire any .specific employee. 

(I) f) The trackage nghts grants described in this Agreement; and the purchase 

and sale of line segments shall be included in separate irackage nghts and line .sale agreement 

documents respectively of the kind and containing such provisions as are nonnally and 



customanly utilized by the parties, including exhibits depicting specific rail line segments, and 

otber provisions dealing w ith maintenance, improvements, and liability, subject to more specific 

provisions described for each grant and sale contained in this Agreemeni and the general 

provisions described in this section. BNSF and UP/SP shall elect which of their constituent 

railroads shall be a party lo each such trackage rights agreement and line sale and shall have the 

right to assign the agreement among their constituent railroads. The parties shall use their best 

efforts to complete such agreements by June 1. 1996. If agreement is not reached by June I . 

1996 either parly may requesl that any outstanding matters be resolved by binding arbitration 

with the arbitration proceeding to be completed wiihin sixly (60) days of its institution. In thc 

event such agreements are not completed by the dale the grants of such Irackage rights are to be 

effective, it is intended that operations under such grants shall be commenced and governed by 

this .Agreement. 

(g^ g) All locations referenced herein shall be deemed to include all areas wiihin 

the present designated^ switching limits of the location, designated by tariff, clarified to the extent 

necessary by publicly-available infonnation, in effect as of September 25, 1995, and access to 

such locations shall include the right to locate and serve new auto and intermodai facilities at 

such locations ami to builil yartlsor OIIICF facifii+es to su|>f>ort Ira€4ia^,erights opeFations-.. 

(ll) I he tenant carrier on the Joint Trackage shull have the nght to construct, or have 

constructed for it, for ils .sole use exclusively owned or le.ised facilities, including, without 

limitation, automobile and intermodai facilities, storage in transit facililies, team tracks and yards 

along thc Joint I rackage pursuanl to the follow mg tenns and conditions: 
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{ j^ The party wishing to construct such exclusively owned facilitjes/Qi:.ii| 

sole use shall submit its plans to the other party for its review and 

approval, which approval shall not be unreasonably wi.hheld or delayed; 

(ii) Such exclusively owned or leased and used facilities .shall not (i) impair 

the other party's use of the Joint,Trackage, (ii) prevent or unduly hinder 

the other party's access to existing or future customers or facilities served 

from the JoiPi Trackage, Oil(iii) impair access to olher exclusively owned 

fajgjlities then inexistgn 

(iii) I f jointly owned or leased and used •̂'•operty is lo be used for the 

construction of such exclusively Q_v>ne4j)r leased and used f?"-ilities, the 

party so constmcting such exclusively owned or leased and used facilities 

shall reimburse the olher party for its ownership of the jointly owned 

property so utilized at 50"/o of its then cunent fair market value I f thc 

tenant canier, uses property oflhe owning carrier for the construction of 

exclusively owned or leased and used facililies, the tenant canier shall 

reimburse the owning camer for its ownership oflhe property at 100% of 

ils then cunent fair market value. 

(̂Q IT_Fettuested-by^-BNSE.- yP/SP^wdl-pFovFtle-4o-BNSE Where UP/SP 

provides reciprocal switching services at "2-to- 1" sliifiper (a€4Jitk's-eove.ed in BNSF under this 

Agreement, UP/SP will do so at a rale of no more lhan $130 per car as of September .25^ 1995, 

adjusted pursuant lo Section 12 of this Agreement. In the ev ent BNSF's access to a Shipper 

Facility pursuanl to this Agreemeni is effected by means of. a third parly contractor, (i) any 

associated third party switch fee shall be paid by UP/SP. (ii) BNSF shall pay to,UP/§JLlte 
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applicable reciprocal switch fee established between the parties lo this Agreement, and (iii) 

BNSF shall neither be entitled to become an assignee of UP/SP |iyrJ?econie eligible to enter injQ 

a separate agreement with the shipper so served. 

(J) i) It is thc intent of tne parties that BNSF shall, where sufficient volume 

exists, be able lo utili/e its own terminal facilities to-4iaBdle such -leeaifor traffic handled by 

BNSF under the temis of this Agreemeni. Ihese locations include Salt Lake City, (Jgden, 

Brownsville and San Antonio, and other locations where such volume develops. Facilities or 

portions thereof presently utilized by UP or SP at such locations shall be acquired from UP/SP 

by lease or purchase at nomial and customary charges. Upon request of BNSF and subject to 

availability and capacity, UP/SP shall provide BNSF with terminal support services including 

fueling, running repairs and switching. UP/SP shall also provide intemiodal temiinal services al 

Sail Lake City, Reno, and San Antonio. UP/SP shall be reimbursed for such services at UP's 

nonnal and customary charges. Where terminal support services arc not required, BNSF shall 

not be assessed additional charges for train movements through a terminal. BNSF shall al.so 

have eqi'al access, along with UP/SP, to all SP Gulf Coast storage in transit facililies ("SIT") 

(i.e., those SP facilities at Dayton, liast Baytown, and Beaumont, TX). on economic iernis no 

less favorable lhan the tenns of U-f'/SP's access, lo facdity at Daytonfor storage in transit of 

traffic handled by BNSF under the tenns of tins Agreement. TXincluding, but not limited to, 

traffic lo or from Shipper Facilities to which BNSF gained access under ihe temis of this 

Agreement. UP SP agree to work with BNSF lo locate additional SI i lacilities on the Trackage 

Rights L' es and on lines over which BNSF is granted Overhead I rackage Rights to serve a 

build-in/build-out line as necessary, 
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(jcj j ) BNSF may, subject to UP/SP's consent, use agents for limited feeder 

service on the trackage rightsT.-ackage Rights Lines and on lines over which BNSF is granied 

Overhead Trackage Rights to serve a build-in/build out line 

(J) k) BNSF shall have the right to inspect the L'P and SP lines over which it 

obtains trackage nghts under this agrcenicMitAgreement and require U'P/SP to make such 

improvements under this section as BNSF deems necessary to facilitate Us operations at BNSF's 

sole expense. Any such inspection must be completed and improvements ideniified to UP/SP 

within one year ofthe effectiveness oflhe trackage nghts. 

(m) I) BNSF shall have the nght to connect, for movement in all directions, vvilh 

it:, present lines (including existing trackage nghts) at points where its present lines (including 

existing trackage rights) inler.secl wilh Tracka ;̂e Rights I ines or lines it will purcha-se or-be 

grantetftrackage riglits^mjF pursuant to this Agreement. UP/SP shall have the nghl lo connect, 

for movement in anyall direc4iondirections, with ils present line; (including existing trackage 

nghts) at points where its present lines (including existing trackage nghts) intersect with lines 

over vvi.ich it vvill be granted tFackage-H-ights-over pursuant k> dFis-AgFeemenl.rcceive trackage 

rights pursuant lo this Agreement. 

(n) III the event UP/SP institute directional operations over any Trackage Rights Line 

or on lines over which BNSF is granied Overhead Irackage Rights, (i) UP/SP shall provide 

BNSF with reasonable notice ofthe planned institution of such operations and shall adjust, as 

appropriate, the liackage rights granied to BNSF pursuanl lo this Agreement, and (ii) BNSF shall 

operate in accordance wilh the How of f-affic establi.shcd by such directional operation, 

PROVIDED, HOWEVER, tnat any rights granted lo BNSF as a result of UP/SP's institution of 

directional operations shall be Overhead I rackage Rights only, and PROVIDED FURTHER lhal 



BNSF shall have the right, on any Trackage Rights Line over which directional operations have 

been instituted (including lines on which BNSF received Overhead Trackage Rights to serve a 

point listed or descnbed in Section 8(i) of this Agrê gĵ ent or a build-in/build-out line), to operate 

against the flow of traffic if it is reasonably nece|§i|c^ to do so for BNSE lo provide competitive 

service lo shippers on the line which are accessible to BNSF (including service to Nevv Shipper 

Facilities and build-iri/build-out lines) over such line mcluding but not limited to circumstances 

w here UP operates against the flow of traffic with trains of the same or similar type for the sairie 

shipper(s) or for .':hipper(s) in the .same general area. 

10. FOT-—Compensation for Sale of Line Segments 

(a) a>- -—BNSF shall pay UP/SP the following amounts for the lines i l is purchasing 

pursuant to this Agreement: 

Une Segrnerit Purchase Price 

Keddie-Bieber $ 30 million 

Dallas-Waxahachie 20 million 

Iowa Jct.-Avondale MP 16.9 
(includes UP's Weslwego 

100 million 

intermodai yard; SP's 
old Avondale "New^yard; 

and SP's Lafayette yard) 

(b) b) 

CO 

The purchase shall be subject to thc following terms: 

(t) the condition ofthe lines at closing shall be al least as good as their 

cunent conditions as retk'cted in the cunent timetable and slow orders 

(slow orders lo be measured by total mileage al each level ol speed 

restrictions). 
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(ii) (ii) includes track and associated structures together with nght-of-way 

and facilities needed for operations. 

(iii) (rii) indemnity for environmental liabilities atlnbutable to UP/SP's 

prior operations. 

(iv) (iv)-—standard provisions for sales of this nature involving title, hens, 

encumbrances olher than those specifically reserved or provided for by 

this Agreement. 

(v) (v) assignment of as.sociated operating agreements (road crossings, 

crossings for wire and pipelines, etc.). Non-operaling agreements shall not 

be assigned. 

(vi) (vi>-—removal by SelkrUP/SP, from a conveyance, within 60 days oflhe 

closing of any sale, of any non-operating real property wilhoul any 

reduction in the agreed upon purcha.se price. 

(vii) (vii)—the purchase will be subject lo easements or other agreements 

involving telecommunications, fibrefibcr optics or pipeline lights or 

operations in effect al the time of sale. 

BNSF shall have Ihe righl lo inspect the line segments and associated property to he sold 

and records associated therewith for a penod of ninety days from the datcEffective Date of this 

Agreement to detennine the condition and title of such pioperty. At the end of such period. 

BNSF shall have the right lo declim- to purchase any specific line segmenl or segments. In such 

event, UP/SP shall grant BNSF overhead trackage nghts on any such segment with 

compensation to be paid, in the case of Avondale-lowa Junction on the basis of thc charges set 

forth in Section 9(a) of this Agreemeni, and in the case of Keddie-Bieber on a typical joint 
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facility basis with maintenance and operating costs to be shared on a usage basis (gross lon miles 

used lo allocate usage) and annual interest rental equal lo the depreciated book value limes the 

then current cost of capital as detemiined by the ICC limes a usage basis (gross ton miles). In 

the case of Dallas-Waxahachie f>peratii>noperations v ould continue under ihe existing trackage 

rights agreement. 

(c) c) Prior to closing the sale ol SP's lowa Jet.-Av ondale line (the "IJA Line"), 

representatives of UP/SP and BNSF shall conduct a joint inspection ofthe IJA Line to consider 

whether its condition at closing meets Ihe standard established m Section 10(b)(1) of this 

Agreement If the representatives of the parties are unable to agree that the condition of »he IJA 

Line nice s this standard, then BNSF shall place $10.5 million of the purchase price in escrow 

with a mutually agreed upon escrow agent, and closing shall lake place. After closing the parties 

shall mutually select an indepeiident inird party expenenced in railroad engineering matters (Ihe 

"Arbitrator") who shall arbitrate the dispute between the parties as lo whether the condition of 

the U.A Line is in compliance vvith Section IO(b)(i) of this Agreement Arbitration shall be 

conducted pursuant to Section 15 subject lo the foregoing qualification lhal the Arbitrator be 

experienced in railroad engineenng matters. If the \rbitralor finds the U.A Line is below the 

standard, the Arbitrator shall detennine the amouiU (which shall not exceed $10.5 million) 

required to bring it in compliance with the standard and authorize the payment of such amount 

out ofthe escrow fund to BNSF wilh the balance, i f anv, paid to UP SP. Any aiiiounl so paid lo 

BNSI out ofthe escrow fund to bnng the IJA Line into compliance vvith the standard shall be 

used by BNSF exclusively to that end (or lo reimburse BNSF" for funds previously expended lo 

that end) and UP/SP shall not, as a tenant on ihe IJA Line be billed for any work undertaken by 

BNSF pursuanl to the provisions of this Section 10(c). 
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11 i y Term 

This Agreement shall be effective upon execution vwhich occurred on September 25, 

1995) (the "Effective„Pate"J for a term of ninety-nine years. providedPROVlDED, 

jH>weveFHOWEVER, that the grants of nghts under Section 1 through 8 shall be effective only 

upon UP's acquisition of control of SP, and provided further lhal BNSE may temiinate this 

Agreement by notice lo UP/SP given before the close of business on September 26, 1995, in 

which ease this Agreement shall have no further force or effect. This Agreement and all 

agreements entered into pursuanl or in relation hereto shall temiinate, and all nghts confened 

pursuant thereto shall be canceled and deemed void ab initio, if, in a Final Order, the ap-ilication 

for authority for UP to control SP has been denied or has been approved on temis unacceptable 

lo the applicants, providedPROVlDED, howeveFHO\\ EVFR, that i f this Agreemeni becomes 

effective and is later temiinated, any liabilities ansing from the exercise of rights under Sections 

1 through 8 during the penod of its effectiveness shall survive such temiination. For purposes of 

this Section I 1, "Final Order" shall mean an order of the Intetslalet^mHHHeeComnHssioHS I B, 

any successor agency, or a court wilh lawful jurisdiction over the matter which is no longer 

subject to any further direct judicial review (including a petition tor writ of certiorari) and has 

not been stayed or enjoined. 

12. 12. Adjustment of Charges 

All trackage nghts charges under this Agreement shall be subject to adjustment upward 

or downward July 1 of each year by the difference in the two preceding years in I 'P/SP's system 

average URCS costs for the calegones of maintenance and operating costs covered by the 

Irackage rights fee. "URCS costs" shall mean costs developed using thc Uniform Rail Costing 

System.- T4ie additional-fee- BNSE^flwst pay^LlPi^ pursuafit 4o-SeetH>n-^ of-tbis^ Agreement 

shall be subiee4 to this .same adjuslmetit. 
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The rales for reciprocal switching services established in Section 9h(i) and foi haulage 

service established in Section 8j(m) shall be adjusted upward or downward each July I of each 

year to re Heel fifty percent (50%) of increases or decreases in Rail Cost Av'justment Factor, not 

adjusted for changes in productivity ("RCAF-U") published by the Surface Transportation Board 

or successor agency or olher organizations. In the event the RCAF-U is no longer maintained, 

the parties .shall select a substantially similar index and. failing to agree on such an index, the 

matter shall be referred lo binding arbitration under Section 15 of this Agreement. 

Ihe parties will agree on appropriate adjustment factors i f not covered herein for 

sw itching, haulage and other charges. 

Upon evei7 fifth anniversary o f the effective dale of this Agreement, either party may 

requesl on ninety (90) days notice that the part:e.« jointly review the operationsoperation of the 

adjustment mechanism and renegotiate its application. If the part es do not agree on the need for 

or extent of adjustment to be made upon such renegotiation, either party may request binding 

arbitration under Section 15 of this Agreement It is the intenlion oflhe parties that rates and 

charges for trackage rights and services under this Agreement reflect the same basic relationship 

to operating costs as upon execution of this Agreement (Sepiembcr 25, 1995). 

13 1.3-. Assignability 

1 his Agreement and any rights granied hereunder may not be assigned in whole or in part 

without the prior consent oflhe olher parties except as provided in this See4ionsection. No party 

may pennit or admit any ih'rd party to the use of all or any ol the Irackage lo w hich it has 

obtained rights under this Agreement, nor under the guise of doing its own business, contract or 

make any arrangement to handle as its own trams, locomotives, caboo.ses or cars o f any such 

third party which in the normal course of business vvould not be ccnsidcrcd the trains, 

loconioiives, cabooses or cars of that party In the event of an aulhonzed assignment, this 
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Agreement and the operating rights hereunder shall be binding upon the successors and assigns 

of the parties. This Agreement may be assigned by either party without the consent of the other 

only as a result of a merger, corporate reorganization, consolidation, change of control or sale of 

substantially all of its assets. 

14. 14: Goyernnient Approvals 

The parties agree lo cooperate w ith each other and make whatever filings or applications, 

i f any, arc necessary to implement the provisions of this .Agreement or of any separate 

agreements made pursuant to Section 9(f) and whatever filings or applications may be necessary 

to obtain any approval that may be required by applicable law for thc provisions of such 

agreements. BNSF agrees not to oppose the primary application or any related applications in 

Finance Docket Nc 32760 (collectively the "control case"), and not to seek any conditions in the 

control ca.se, not lo support any requests for conditions filed by others, and not lo assist others in 

pursuing their requests. BNSF shall remain a party in thc control case, but shall not participate 

further in the control case other than to support this Agreement, lo protect the coiiiiiiercial value 

oflhe rights granted lo BN.SF by this Agreement, and lo oppose requests for conditions by other 

parties which adversely affect BNSF; providedPROVlDED, boweverllOWEVER, lhal BNSF 

agrees lo reasonably cooperate wilh UP/SP in providing testimony to the ICC necessary to 

demonstrate lhal this Agreemeni and the operations lo be conducled thereunder shall provide 

effective competition al the locations covered hy the Agreement. UP/SP agree to support this 

Agreemeni and its iniplemcntatioii and warrant that it has not entered into agreements with other 

parties granting rights to other parties jzranled lo BNSF under this Agreement. UP/SP agree to 

ask the ICC to impose this Agreement as a condition lo approval of thc control case. During the 

pendency ofthe control case, UP and SP shall not. without BNSF's wntlen consent, enter into 

agreements wilh other parties which would grant rights lo other parties granted lo F3NSF or 
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inconsistent wilh those granied lo BNSF under this Agreement which would substantially impair 

the overall economic value of rights to BNSF under this Ai': cemenl. 

15. 4-5. Arbitration 

Linresolve<lExcepl as otherwise provided by any decision of the SIB or by separate 

agreement, unresolved disputes and controversies conceming any of thc lerms and provisions of 

tills Agreemeni or the application of charges hereunder shall be submitted for binding arbitration 

under Commercial Arbitration Rules ofthe Amencan Arbitration Association which shall be the 

exclusive remedy ofthe parties. 

16 14̂  Further Assurances 

The parties agree to execute such other and further documents and to undertake such acts 

as shall be reasonable and necessary lo cany out the intent and purposes of this Agreement. 

17. No I hird Party Beneficiaries 

lhis Agreement is intended for ihe .sole benefit oflhe signatories lo this Agreement. 

Nothing in this Agreement is intended or may be construed to give any person, fimi, corporation 

or othe entity, other than the signatories hereto, their permitted succes.sors and pennitted 

assigns, and their affiliates any legal or equitable nght, remedy or claim utider this Agreement. 



UNION PACIFIC RAILROAD COMPANY 

By:_ 
Title: 
SOUTH 
TRANSPOR^̂ TATfON COMPANV 

Byf 
Tdle:-

THE BURLINGTON NORTHERN AND 
SANTA FE RAILWAY COMPANY 

By: 
Title: 

IK-|)H0I 205If.!W 11 O'̂ ZSOI I52II-
'li.2Hl(>47Rt) 



CERTIFICATE OF SERVICE 

I do hereby certify that copies of the Joint Submission of Restated and Amended 

BNSF Settlement Agreement (UP/SP-386/BNSF-92) are being served on all parties of 

record 

£>1?,^^f>^tj v^«*ir .\ 
Adrian L. Steel, Jr 

y 
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C O V I N G T O N & B U R L I N G 

ORIGINAL 

1 2 0 1 P E N N S Y L V A N I A A V E N U E NVV 

W A S H I N G T O N D C 2 0 0 0 * 2 « U 1 

T E L 2 0 2 6 6 2 6 0 0 0 

F A X 2 0 2 6 6 2 6 2 8 1 

W W W G O V C O M 

W A S H I N G T O N 

N E W Y O R K 

L O N D O N 

B R U S S E L S 

S A N F R A N C I S C O 

ENTEREO ^ ^, 
tho Secrclary 

R A Y M O N D A A T K I N S 

T E L 2 0 2 8 6 2 6 2 1 * 

F A X 2 0 2 7 78 9 2 14 

R A T K I N S • G O V C O M 

July 10, 2001 

bV HAND DFLIVFRV , , record 

The Honorable Vemon A. Williams 
Secretary 
Surface Transportation Board 
1̂ )25 K Street, N.W. 
Room 711 
Washington, D.C 20423-0001 

Rc; Finance Docket No. 32760 (Sub-No. 21), Union Pacific 
Corporation, Union Pacific Railroad Company, and Missouri 
Pacific Raikoad Company - Control and Merger - Southem Pacific 
Rail Company, Si. Louis Soulhwcslcm RaiKvay Company. SPCSL 
Corp., and Thc Denver and Rio Grande Western Railway 
Company . 

Dear Mr. Williams: 

Thc enclosed verification of Stephen R. Barkley, signed and notarized on .lune 28, 2001, 
should hav e been included with thc venfications of Richard B. Peterson and Woodruff F. Sutton 
to Union Pacific's Fifth Annual Oversight Report filed July 2, 2001. Mr. Barkley's verification 
was misplaced and w e are sending you ;hc original and .50 copies now. Please date stamp the 
extra copv of this letter and retum it w ith the messenger v\.ho delivered this filing. 

We apologize for any inconvenience this may cause. 

RaviFond A. Atkins 

RAA/ljat 
Enclosure 

cc: All parlies of record 



VERIFICATION 

ST.ATE OF TEXAS 

COUNTY OF HARRIS 
) ss: 
) 

I , Stephen R. Barkley, Regional Vice President- South of Union Pacific 

Railroad Company, slate that 1 am familiar wilh the contents of Part ILB. ofthe Applicants' 

Fifth Annual Report on Merger and Condition Implementation in STB Finance Docket 

No. 32760 (Sub-No. 21). To the best of my knowledge and belief those contents are true 

as stated. 

Subscribed and sworn to be*breme by 
Stephen R. Barkley lhis,j^"'%ay of 
June, 2001. 

Notary Public 

TAMRAH G. DEAN ^ 
NOTAHV PUBLIC STATE OF ICXAS V 

MY COMMISSION EXPIRES V 

g^^^or ĵr APRIL 6,2004 J 
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UP/SP-385 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 3276U (Sub-No. 21) 

UNION PACII IC CORPORATION. UNION PACIFIC RAILROAD COMPANY 
AND MISSOL Ri PAC H IC RAILROAD COMPANY 

- CON 1 ROL AND MERGER -
SOUTHERN PACIFIC ICML CORPORA f ION, SOU f HERN PACIFIC 

fRANSPOR fATION COMPANY, S f. LOUIS SOU 1 HWESTERN RAILW AY 
COMPANY. SPCSL CORP. AND f l l E DENVllR .AND 

RK) ( iRANDi: W i:S 1 ERN RAILROAD COMPANY - 0 \ ' I ; R S 1 G H T 

I P'S REPORT ON ISSUES ARISING UNDER 
LHE BNSF SETTLEMENT A C ; R E E M E N T 

For five years the B.NSF Settlement Agreement has facililateu and .nhanced 

BNSF-UP competition The two railroads have solved the vast majorit\ ofthe disputes 

lhal ha\e arisen under the agreemeni. calling on the Board to resolve only a few c-pecially 

contentious problems. With the UP SP oversight period drawing to a close. houe\ er. both 

railroads elected lo identify and attempt to resolve as many disputes and uncertainties as 

possible. 

BNSF and UP have as yet been unable to resolve issues in several categories. 

Most of these issues are not appropriate for Board action or consideration. A few w ill 

require Board action unless BNSF and UP resolve them during the next few weeks. 



The disputes fit into four categories: Operating Issues, Adjustment Issues, 

Proportional Rate Issues, and Amendment Issues. Only the .Amendment issues may call for 

Board actior. 

• 1 he Operatinu Issues are run-of-the-mill disputes lhal arise whenever 
one railroad operates over another. In its oversight reports. BNSF has 
repeatedl\ complained aboui UP's allegedly prejudicial behavior. 
BNSF's complaints generally were mistaken. The parties have been 
able to resolve legitimate concerns in the normal course of business. 
We will respond to BNSF's latest complaints, though we believe the 
Board should direct the parties to continue to resolve their own 
disputes cooperali\ely. as they have in the past. 

• fhe Adjustment Issues are new disagreements about how to adjust 
trackag ' rights fees over time under the BNSF Settlement .'\greement. 

• fhe Proportional Rate Issues arise out of an almost-completed audil 
of BNSF's performance of ils obligations under the Proportional Rate 
Agreement for the 1-3 Corridor. 

• The Amendment Issues consist of a few remaining points on which 
BNSF and UP disagree about how their SeUlemenl Agreement should 
be modified to conform to Board decisions and subsequent 
agreements. The parties negotiated in good faith and resolved many 
of tiiese issues. Only a few items remain. The parties will continue tc 
negotiale - indeed, they are doing so now -- and propose a proeediae 
to resolve any leftover items. 

1. Operating Issues 

BNSF complained in April 2001 about UP's treatment of BNSF trains in 

Texas. BNSF alleged that UP had impaired, delayed, or discriminated against BNSF trains. 

Like most complaints about train operations and alleged discrimination, BNSF's complaints 

refiect incomplete facts, fhe complaints pertained lo three UP routes. 

a. Temple - Eaale Pass, Texas. BNSF stated that UP had "arbitrarily ' 

restricted BNSF's interchanges wi:h FXE al Eagle Pass for one vveek in March 2001. See 

BNSF-PR-19, p. 23. BNSF omits the cause ot this dust-up: BNSF caused a derailment by 

engaging in unsafe operating practices. On March 20, 2001, BNSF combined two trains into 



one huge 207-car train. This train was 57 cars longer than the 150-car limit for safe 

operations at Eagle Pass. When BNSF tried lo deli\er this oversized train to FXE, it 

derailed 12 cars, blocking all rail service through Eagle Pass. A local UP operating official 

temporarily restricted BNSF inlerchange movements to 115 cars. Afler UP obtained a 

report on the derailment and discussed it with BNSF, UP reinstated the prior limit of 150 

cars. 

BNSF also alleges that UP blocked the interchange to FXE on March 26 

2001. See BNSF-PR-19, p. 23. BNSF is mistaken. Congestion on FXE caused the 

problem. F.XE simply could not take additional BNSF car:; that day. 

BNSF further complains t.hat congestion in San Antonio delayed BNSF 

trains. Sec BNSF-PR-19, p. 23. BNSF is partially conect. Track work delayed both BNSF 

and UP trains, not just BNSF trains. UP replaced rail and ties on the SP mainline through 

San Antonio, raising the speed limit from 20 lo up to 60 m.p.h. BNSF now benefits from 

faster operations. 

Finally, BNSF complains that l;P improperly refused to allow two BNSF 

trains to set out cars in San Antonio. See BNSF-PR-19, p. 23. Again, UP and BNSF trains 

received equal treatment. UP restricted operations to one track while a crossing gang 

worked on the olher track. To avoid .severe congestion, UP barred all trains, including UP 

trains, from setting out or picking up ca-̂  during this projec. U'P notified BNSF oflhe work 

in advance. 

b. 1 c.nple-San Antonio. I exas. BNSF complains about delays to its trains 

in this comdor. See BNSF-PR-19, p. 15. BNSF acknowledges that operations have 
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improved. To reduce delays further, though, BNSF wants to use a mainline that UP 

reconstructed in 1998 at substantial cost.' 

UP will grant BNSF rights over this line as soon as BNSF contributes lo 

jointly used rail infra.slr icture in Texas. BNSF could contribute to UP"s cost of recon

structing the second mainline. Better yet. UP has urged BNSF to add a second track to its 

Mykawa Subdivision south of 1 louston. L P trains using the Mykawa Subdivision suffer 

severe delays because the BNSI' line lacks adequate capacity. BNSF should invest its fair 

share in reducing rail congestion in the Ciulf area. 

c. Kerr - Sealv. Texas BNSF rerouted trains off this I 'P segment due to 

slow orders and lower speed limits. BNSF alleges t.hat the slow speeds violate the BNSF 

Settlement Agreement and other UP/BNSF agreements, wl ich require UP lo mainiain pre

merger levels of service. See BNSF-PR-19. p. 22. 

BNSI' acknowledges that UP undertook maintenance-of-way work to 

el'n inate the delâ  ^ BNSF-PR-19. p. 22. UP crews finished the repairs as scheduled 

before June 30. 2001. Like every railroad. VP attempts to minimi/e delays caused by track 

maintenance work, but every rail line needs occasional repairs. 

d. UP Problems on BNSF. BNSF regularly delays UP trains where UP has 

liackage rights on BNSF, but we do not view those delays as issues for the Board. We do 

not complain lo the Board, for example, w hen BNSF track work delays UP trains. We do 

not complain that UP's trains require from 2.1 hours to 4.8 hours to traverse 19.4 miles of 

' Finance Docket No. 33611. Union Pacific R.R. - Petition for Declaratory Order -
Rehabilitation of Missouri-Kansas-Texas R.R. Between Jude and ( jgden Junciion. TX, 
Decision served August 21, 1998. 
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BNSF's Mykawa Subdivision, even though BNSF acknowledges that the trip shouid take 

only 1.5 hours. 

Similarly, we do not expect the Board to address the biggest cause of 

congestion in the Housion area: BNSF's lack of capacity at South Yard in Houston. 

Because of inadequate space in South Yard. BNSF builds trains on one ofthe two mainlines 

next lo the yard. I 'P's mainline trains suffer delays as a resuh. .Also. BNSI *s yard often 

cannot accept inbound movements, so they block mainline trac'ks approaching the yard. UP 

agreed to help fund a third mainline next lo South Yard, but this partial solution has been 

delayed by the United States Arms Corps i^f Engineers, which must approve construction of 

a new bridge. 

•fhe BNSF-LIP Joint Ser\ ice Committee meets regularly to address problems 

such as tlicse and to find ways lo improv e service for both carriers on trackage rights lines. 

This committee is an effective mechanism for resoU ing disputes. As UP/SP ov ersight 

comes to an end. the Board should rely on interline cooperation to solve operating problems, 

as it has lor several years. 

2. Adjustment Issues 

On Febmary 6, 2001, BNSF accused UP of overcharging BNSF for trackage 

rights under the BNSF Settlement Agreement The irackage rights fees had not increased 

above the original level, and had declined in some years. BNSF believed that they snc ild 

have been adjusted downward since 1997. BNSF not only argued lhal it was being 

overcharged but also vvithheld the disputed amounts. The amounts in dispute exceed $9 

million. 

UP believes that BNSF's arguments are incorrect. UP has adju.sted trackage 

rights fees annually in accordance with Section 12 oflhe agreernent. employing the URCS 
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variable cost calculation that UP described during the merger proceedings and that the Board 

found to be correct. BNSF did not lake issue with the method for calculating the URCS 

costs when UP explained them. 

As the attaclied letter to BNSF explains in detail, BNSl 's arguments are 

mistaken in numerous other respects as well. See .Altai hmenl 1. For example. BNSl 's 

adjustments refieet changes in transportation costs that are not included in the irackage 

rights fees. BNSF also adjusted the URCS calculation by sub.stituting depreciation and 

investment costs from later years for the actual deprec ntion and investment costs. 

BNSF owes UP a response to L P's analv sis. If the f irties are unable to 

resolve their disagreements, they must arbitrate their disputes under the arbitration provision 

ofthe BNSF Settlemeni Agreement. BNSF has not yet tendered an arbitration demand. 

3. Proportional Rate Issues 

In ils report served January 2. 2001. UP raised concerns about uhether BNSF 

had properly implemented the 1-5 Proportional Rate Agreement. This agreement is essential 

for UP to compete against BNSF's new single-line route between the Pacific Northwest and 

points in Califomia and the Soulhvsest UP considered a:;king the Board lo discard the 

agreement and adopt alternative solutions. For the moment, however, UP is willing lo 

pursue its remedies under the agreement. 

Although BNSF defended ils actions to the Board in ils April report, a BNSF 

letter dated January 26, 2001, acknowledges many conections to BNSI- procedures were 

required. For example, BNSF implemented sy stem changes on December 6, 2000, to 

correct inaccurate shipment weights. BNSF pledged to make additional changes so that it 

can ic^entify actual shipment weights. BNSF also changed its information systems lo correct 

inaccurate mileages in its rate ca.culations. li made additional changes to correct ils 



handling of v oided way bills. It found a more accurate data soi..ce to allocate allowances 

that are deducted from rates. In short. BNSF corrected many ofthe defects in ils procedures 

that UP had identified. BNSF admitted, however, that it will not cored all of its 

information systems until sometime in 2002. See Attachment 2. 

In a letter dated June 28. 2001. BNSF again emphasized that il "is engaged in 

an ongoing process to develop and refine systems." See Attachment 3. Under Section 

2.g.(3) of the Proportional Rale .Agreement, however. BNSF was obligated "to develop 

systems necessarv' to produce a rate matrix derived from actual rather than estimated data" 

more than tw o years ago. 

Ov er the last sev erai months, BNSF and UP have cooperated vvith auditors 

from KPMG Peat Marwick as ihe\ conducted a detailed audil of liNSF's procedures. BNSI 

and UP are awaiting a final report ol the audil. 1 he audit is not yet complete because the 

auditors are still wailing ibr informalicn from BNSF on one majiv item. 

KPMG recently prov ided the parties wiih a preliminary report. That report 

identified a number of inodesl problems ard one very important failure. 

According to KPMG. BNSI- has nev er performed its contractual obligatiop. to 

develop informatiou systems that would allow BNSF to offset its refunds and rebates to 

shippers against the prices it charges shippers. Section 2.b ofthe Proportional Rale 

explicitly states that the rate matrix is to refieet rate factors "net of al! refunds and rebates." 

According to the initial audit report. BNSF has not developed such systems, and it is not 

deducting all refunds and rebates. 

In ils recent letter, BNSF indicated that it declines to reduce revenues for the 

"refunds and rebates" under its "QDC" program. See Attachmenl 3. BNSF asserts that it 



grants these refunds and rebates in order to provide competing rates to shippers at "UP 

exclusively served poinls." 

This assertion, even if true, is no excuse. TJINSF is conlractually obligated to 

subtract rebates and refunds. Otherwise, 1-5 rates to aU points will be too high. Moreover, 

the assertion is inaccurate: The QDC program is not limited to shippers served only by UP. 

As a result, the proportional rates that U'P must use lo compete against BNSI- are 

significantly higher than the rates BNSF charges on its hnes. Liiv ing BNSF an unfair 

competitive advantage. 

UP also objects to a BNSF program that prohibits BNSF shippers from using 

BNSF's most desirable freight cars under the 1-5 Proportional Rate Agreement. BNSF has 

commined the majority of its 81-foot eenlerbeam cars lo a program called LOGS. On its 

internet site, BNSF expressly prohibits shippers from using most of its eenlerbeam cars for 

interline routings involving UP. When UP objected to this practice, BNSF's outside coun.sel 

advised us that UP (although not the shippers) could secure cars through the LOCiS program. 

Although LJP considered this solution unacceptable and in violation oi ' lh: 1-5 Proportional 

Rate Agreernent, it nevertheless attempted to use the remedy. BNSF personnel then refused 

lo allow UP to obtain cars under the l.OCiS program. 

BNSF now refuses to allow 1 IP to participate in LOGS on any basis, offering 

no explanation for oveniding ils counsel's representation. BNSF shippers cannot use the 

LOGS fleet for movements under the Proportional Rate .Agreement BNSF's conduct 

violates the express terms ofthe 1-5 Proportioiial Rale Agreement. 

BNSF's newest defense of its behavior is difficult to comprehend. BNSF 

acknowledges that it "has the same obligation to sapply equipment for traffic moving under 
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the Proportional Rale Agreement as it has for iratTic lhal does not move under the 

Proportional Rale Agreement." Attachment 3 (emphasis added). Nevertheless, BNSF 

forbids its shippers to use most of its eenlerbeam cars for mov ements under the Proportional 

Rate Agreement. BNSF apparently believes that it can div ert as many of ils cars as il wishes 

into restricted programs as long as il leaves a few cars available fo'- unrestricted serv ice. UP 

believes that BNSF'S withdrawal of cars from the 1-5 agreement violates the agreemeni. Il 

clearly undermines competition that the Board intended to preserve. UP again vvill pursue 

ils rights through arbitration under the Proportional Rale Agreement. 

4, Amendment Issues 

BNSF and UP devoted considerable effort in reeent weeks to conforming the 

BNSI- Settlement Agreement lo Board decisions and sub.sequent agreements that clarify 

and implemen' the agreemeni. I hrough extensive good-faith negotiations, the railroads 

developed language for most aliccted provisions. Negotiations continue in an effort lo 

resolve not more than half a dozen disputed issues. 

BNSF and UP Wi ' jointly present a revised form of Settlement Agreement to 

the Board and all parties wiihin the next three weeks. We respectfully propose the following 

procedures: BNSF and UP will present new versions ofthe agreement showing all changes 

to which the carriers agreed, as well as any remaining items on which they continue to 

disagree. With respect to those remaining items, both parties w ill brief thei positions. 

All interested parties will then have ample opportunity lo comment on August 16. UP and 

BNSF will reply to each other and to comments from other partie-. on September 4. 

BNSF and UP continue to disagree on six matters: 

a. Definition of "New I ransload Facilities". UP and BNSF disagree 

on the definition of "New Transload Facilities." The Board defined "Existing f ransload 



Facilities" as facililies where the operaior "has no ownership ofthe product being trans

loaded." In other words, a transload is a facility that offers services to the shippi'ig public, 

not a private loading facility. 

UP believes that the definition of "New 1 ransload Facililies" should contain 

the same limitation. Otherwise, an existing shipper could build a transloading facility ten 

feet from its current loading facility and BNSF would automatically gain access to the new 

"Iransload " fhat would tro.nsform ihe UP-liNSF Settlement .Agreemeni from a tool 

designed to mitigate any potential anti-competitive effects ofthe UP/SP merger into a tool to 

force "open a ss" on L'P where B.NSF has irackage rights, fhe Board rejected any such 

intenlion. See Decision No. 10, 2 S.T.B. 703, 715 (1997) ("ll was not our intention to open 

up UP's and SP's existing exclusively served traffic to direct BNSI' service ihrough this 

condi ion."). 

b. l-lvas-Slockton Restriction. UP voluntarilv granied BNSf ovediead 

trackage rights over an extra segment of SP track solely to save BNSF substantial amounts 

of money, fhe Settlemeni Agreement had given BNSF trackage rights over UP's line from 

Nevada to Stockton via Sacramento It also had given BNSF rights over SP's line from 

Reno to Oakland, a line lhal crosses the UP line on an overpass in Sacramento. BNSF 

wanted to be able lo move between the SP line and the UP line at Sacramento. UP was 

willing to allow this movement, but BNSF needed to build an extremely expensive 

connection. 

To save BNSF money and to enhance BNSF's ability lo compete in the 

Central Corridor. I P v oluntarily agreed to allow BNSF lo run its trains on an SP line from 

Sacramento (Elvas Tower) to Stockton, rendering the connection unnecessary. However. 

10-



UP granted only overhead rights on the SP segment. UP believes BNSF should respect the 

restriction il negotiated and that L P should not be penalized for helping BNSF. 

c. Bald Knob Fair Oaks Restriction. The Settlement Agreement, as 

modified by the CMA Agreement, expressly limits BNSF's use o*'L'P trackage rights 

between East St. Louis (Valley Jcl., Illinois) and two junction points in Eastern Arkansas, 

Bald Knob and Fair Oaks, in one respect. Under Section 6(c) of the agreement. BNSF 

cannot move trains on or off the P irackage rights north ofthe two Arkansas j-unctions. 

BNSF and UP agreed t his restriction because BNSF has its own network of lines in north

eastern .Arkansas and routheastern Missouri and does not need to use UP's lines. It can 

provide service over its own lines. 

Ihe Board imposed the Settlement .Agreement with this express restriction. 

BNSF would benefit from using UP lines at will, bul we do not understand the Board to 

have granted such broad rights. 

d. BNSF Access to Team Tracks. BNSF and L P disagree about 

BNSF's access to team tracks al "2-to-l" locations. The Settlement .Agreement specifically 

exempted automotive ramps, intennodai facilities, and team tracks at those locations from 

the facilities to wl.ich BNSF gained access. Il did so because BNSF can easily construct 

new facilities il the market requires them. I here is no basis for revising that judgment. 

e. Definition of 2-to-l Poinls. Until recently, the concept of the "2-10-1' 

point has produced little or no debate. UP and SP developed their merger application and 

negotiated the BNSF Settlement Agreement on the premise thai "2-to-l" point- are those 

locations where both UP and SP served the .sarne shipper facility. Both carriers might serv e 

the facility, or one might provide reciprocal switching for the other. If such a facility 
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existed, the point qualifies as a "2-to-l" point, and BNSF gained several rights under the 

Settlement Agreement at that point. W e believe the parties have now ideniified every such 

point. 

There is no reason 5 years later the merger lo expand this concept. BNSI-

apparently wishes to broaden that definition significantly. W'e are unable to define the 

breadth and scope of BNSF's new concept. W e will respond to BNSI- "s new perspective 

once BNSF gives il fiesh later this month. 

f Definition of "New Shipper Facilities". I he Board ruled that several 

factors should be considered in deciding whether a reopened facility is a "New Shipper 

Facility." UP believes lhal any definition ofthe term must inelude one essential condition: 

the facilitv musl be used for a new purpose. Otherwise. BNSI would gain access to 

facililies that simply close or cease shipping for a time. 

I'he Board's decisions so hold. In I P SP Decision No. 75. the Board granted 

BNSF access to a warehouse facility near Sparks, Nevada, so that BNSF could serve a R.R. 

Donnelley facility near Reno, fhe Board based ils decision in part on the fact that the new 

facility "will be entirely different in nature and purpose from that ofthe facility's prior use." 

2 S.T.B. 697. 701 (1997). In addition, the Board clarified in Oversight Decision No. 10 that 

ils decision in the R.R. Donnelley & Sons case was premised on the fact that "the 

transloading operation will be entirely different in nature and purpose from that ofthe 

facility's prior use." 2 S.T.B. 703. 716 (1997) J'his is the central concept in deciding 

whether an old facilily can be a "new" one. 
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CONCLUSION 

UP is hopeful that it can resolve all of these disputes with BNSF without the 

need for Board intervention. 

Respectfully submitted. 

CARL W. VON BERNU n i 
Union Pacific Corporation 
1416 Dodge Street. Room 1230 
Omaha. Nebraska 68179 
(402)271-6304 

JAMES V. DOLAN 
LAWRENCE E. WZOREK 
Law Department 
L'nion Pacific Railroad Company 
1416 Dodge Street 
Omaha, Nebra.ska 68179 
(402)271-5000 

MICHAEL LrtiMMEI 
KIMBERLY K. EGAN 
Covington & Buriing 
1201 Pennsylvania Avenue. N W. 
Washington, D.C. 20004-2401 
(202)662-5578 

Attorneys for Union Pacific ('orporation 
Union Pacific Railroad C Ompany und 
Southern Pacific Rail Corporation 
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C F R T I F I C A T F OF S E R V I C E 

1 HEREBY CERTIFY that on this 2nd day of July, 2001 a copy ofthe 

foregoing "UP's Report On Issues .Arising Under the BNSf Settlen ent .Agreement" was 

mailed, postage prepaid, to all parties of record. 



UNION PACIFK^ RAILROAD COMPANY 
r S o M . " ^ " " ^ DODGE STAEO 
^'•^"••'^ . OMAHA, NCBRASKA 681 TWyjfiS 

June''4, 2001 

Ms. Julie Piggott 

Assist?nt Vice Piesident and A.«;sistant Controller 

2 r !n ^ " " ' ^ f^^'Jway Compary 250U Lou Menk Dnve 
ADD Sor.nnd Floor 
Fort Worth. TX 76137 

Re- Track^ye Rights Fee Adjustment 

Dear Ms. Piggott 

UP has reviewed thc information in yojr F-bruarv :?nni io«^r 
explaining how RNSF has calculated the adjustment of th^^^^^^ 
under the Merger Settlement Agreement ('•AnrpTmTnf^^ ' ^ ^"^ ^^•'^ 
the laiiguage ofthe Agrcement'and ^ l ^ ^ ^ ^ : ^ : ^ ^ ^ " ^ ^ ' 

ad j^ments to tbe t.ckage t^h^ : S ^ ^ ^ ^ ^ ^ : ^ — 

Tlie relevant part of Section 12 of the Agreement says: 

All trackage rights charges under this Agreement .f;ai; be subiect to 
adjustment upward or downward July 1 of each yc.r bv the 

URCo costs for the categories of maintenance and operating costs 
covered by the trackage rigfits fee. 

The determination of the appropnate categories of maintcnanrp 
and operating costs covered by the tracka,e rights fee L s ' e l T b y T h . S T B in 
the decision approving the UP/SP merger. While approving the o ^ K r a c k a a e 

develop UP/SP system average operating expense as.sociated with the trarkaoe 
rights Decision No. 44 at 141, served August 12, 1996. l ne BNSF ĉ ^̂ ^̂  
departs from the Agreement because it: calculation 

1. modi%s 1995 and 1996 URCS costs by substituting 1997 
investment and depreciation costs; 



Ms Julie Piggott 

Page 2 

2. combines UP and SP costs before the carriers consolidated by 
simple addition rather than using a we.ghted average based on 
respective trackage rights miles. 

3. ineludee equipment and other transportation costs that are not 
covered by the trackage rights fees, 

4. uses non-URCS costs for dispatcning expense; and 

5. applies a percentage change rather than the specified "difference 
in the two preceding years., m UP/SP's system averege URCS 
costs". 

The effect cf all these departures is that the BNSF calculation 
overstates tho amount ofthe adjjstment and therefore understates the rate. In 
contrast, UP's calculation of the adjustment follows the same methodology to 
calculate the URCS costs covereo by the trackage rights fees used in the merger 
application and approved by tiie STB. UP also relies on the difference between 
the URCS costs for tlie two preceding years to determine whether and how much 
of an adjustment is required. 

We conclude that UP's adjustment conforms with the terms of the 
Agreement and that RNSF's adjustment does not. Accordingly, the amounts UP 
billed in the past applied the correct rates and BNSF should not be withholding 
any payments now. 

UP previously provided the workpapers associated with its 
calculation of the adjustments and how the costs were calculated for the 
application If you require any additional explanation, please advise. With the 
information provided, you can satisfy yourself that the merger trackage rights 
.̂"•iS were adjusted properly and BNSF was billed correctly. We are hopeful it will 

not v-e necessary to arbitrate over this issue, but are prepared to do so if 
necessary. 

I look fonward to your prompt ri^ponse so that we can resolve this 
matter expedrtioui-ly. 

"icerely. 

>etz 
Asst. ControHer. Financial Reporting 



B N S F RK HARDE Wr.lCHER 

I 't.t Pmident e- .Vr. Rtg^uUtoiy Counsel 
The Burlington Northern and 
Santa Fe Railway Company 

2.S(KI 1>... .Menk Unvc 
i'ort Vl or-X Tcxis 76^1 
Phimc f'l 7/352-2.V>H 
I-jx:: si7/55:-u5-' 

June 28, 2001 

Mr. James Dolan 
Vice President-Law 
Union Pacific Railroad Company 
1416 Dodge Street 
Omaha. Nebraska 68179 

Re: 1-5 Proportional Rate Agreement 

Dear Jim: 

This is in response to your letter of June 20 concerning the results of the audit of the 1-5 
Proportional Rate Agreement. In general, we do not agree with many of the assertions in your 
letter, and offer the following comments at this point. 

My understanding is that the report is a preliminary, not final report, and I am not sure 
we have had the benefit of joint review and discussion of its results. The audit report confirms 
BNSF's previous statements that it has been engaged in an ongoing process to develop and 
refine systems. BNSF has been working, and will continue to work, to develop and refine 
systems that provide data to the matrix, consistent with its obligation to provide data the same 
as it uses for other business purposes. While I am sure there is always roon for improvement, 
we disagree that BNSF has failed to carry out its commitments under the Proportional Rate 
Agreement to develop information systems that will offset refunds, credits, and rebates against 
the rates in the Proportional Rate Matrix. The Agreement also requires that BNSF continue 
refining the accuracy of its estimating systems used to produce the rate matnx, and as UP 
acknowledges, the audit confirms that BNSF has done so. 

With respect to the specific allegations raised in your letter, you state that the audit 
shows that the rates in cells have not been reduced to reflect "hundreds of dollars of credits" 
that BNSF offers the shippers. I would appreciate your indicating which mo-v'ements in the 
preliminary report relating to the QDC or LOGS programs you believe were not properly 
handled. Neither program includes credits to shippers which are not being deducted from the 
revenue that is included in the matnx. With respect to the QDC program, that program is 
directed at competing with UP exclusively served points for which distnbution sen/ice costs are 
properly included. With respect to the LOGS program, BNSF's revenue is reduced by the 
LOGS freight deduction amount up front. Therefore, for shipments moving under the LOGS 
program. BNSF's net revenue amounts in the matrix have already been reduced by the amount 
of the LOGS discount. 



With respect to the issue you raise concerning provision of equipment under the LOGS 
program, section 4 of the Agreement states that BNSF has the samie obligation to supply 
equipment for traffic moving under the Proportional Rate Agreement as it has for traffic that 
does not move under the Proportional Rate Agreement. We are not aware of any legal, 
contractual, regulatory or other obligation upon BNSF to offer a LOGS program to any shipper 
or carrier. Under section 4 (c) of our Agreement, BNSF believes that UP has the right to provide 
equipment of its own for movement under the Agreement, and if UP wishes to implement a 
LOGS type program of its own for origins served under this agreement. BNSF is open to 
discussing its implementation. 

We are continuing to review the assertions in your letter and will offer any follow-up 
comments or suggestions for modifications to the implementation of the program when that 
review is complete. 

Very truly yours, 

Richard E. Weicher 

cc: Larry Wzorek 
Mike Hemmer 
Mike Roper 
Adrian Steel 



UNION PACIFIC RAILROAD COMPANY 
JAMCS V OOLAV tata oecyt Sam 

Viae Prci.aont Law O ^ " " - 6*179 
(402) J---SSS7 

Fa» (402, 271 7107 

June 20. 2001 

Via UPS Overnight & Fax (817^ 352-2397 
Richard E. Weicher, Esq. 
Vice President and General Counsel 
The Burlington Northern and Santa Fe 

Railway Company 
2500 Lou Menk Drive 
Fort Worth, TX 76248 

Re: 1-5 Proportional Rate Agreement 

Dear Rick: 

BNSF and Union Pacific have received the preliminary 1-5 Rate Matrix 
Report prepared by KPMG This audit report confirms that the repairs BNSF 
made in the last year have been effective, although a number of discrepancies 
remain. The report highlights one major concem. however, and UP calls on 
BNSF to correct it promptly. 

The audit makes it clear that BNSF has failed to canry out its promise 
under tho Proportional Rate Agreement to deve lop information systems that will 
offset refunds, credits, and rebates against the rates in the Proportional Rate 
matrix. Under Section 2.g.(3) ofthe Agreement, BNSF was required "to develop 
systems necessary to produce a rate matrix derived from actual rather than 
estimated data" more than two years ago. Section 2.b explicitly states that the 
rate factors are to be net of all refunds and rebates As the audit shows, the 
rates in thc cells have not been reduced to reflect hundreds of dollars of credits 
that BNSF offers the shippers. As a result, the rates charged lo UP shippers are 
substantially hioher for ail affected movements. This has significant 
repercussions for UP. 

In particular, two BNSF programs are involved. BNSF's failure to remove 
the costs or .--cfunds associated with moves under the QDC Program and the 
LOGS equipment program loaves inflated rates in the matrix. This is especially 
tme of the QDC program, where the distnbution services costs (e,cj , storage, 
transloading. and drayage) are included In the revenue, thereby significantly 
increasing tho matrix rates. This prevents UP from competing with BNSF via the 
Proportional Rate Agreement. 
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Because BNSF is violating an express term of the Agreement, UP expects 
BNSF to commit to develop or adjust its ir.forn.ation systems and processes at 
the earliest possible date. During the Interim, BNSF must immediately implement 
adjustments to thc rates in the matnx (even if that work must be done manually) 
so that the matnx reflects the correct rates. 

1 also ask lt>at BNSF immediately clarify the availability of rail cars in the 
LOGS program for use by BNSF customers under the Proportiona, Rate 
Agreernent As I understand it, a substantial majority of certain BNSF 
centertDeam flat cars are dedicated to the LOGS program. Section 4 of the 
Proportional Rate Agreement states that BNSF has the same obligation to supply 
equipment for tr^iffic moving under this agreement as it has for traffic that docs 
not movo under the Agr.^emenL Nevertheless, shippers tell us that they are 
unable to obtain LOGS ur..s from BNSF fnr movements under the Agreement, 
even though BNSF is a line-haul carrier in these moves. Your outside counsel in 
Washington. D C , Adrian Stool, confirmed that BNSF shippers cannot obtain 
these cars for movements under the Agreement, but he states that UP itself can 
partiftip.ite in the LOGS program and obtain cars for its customers. Those at 
BNSF who administer thn L OGS program toll UP that it cannot participate in 
LOGS or obtain cars. 

As you know, the Surface Transportation Board and UP gave BNSF a 
single-line route in the 1-5 Comdor on •ne premise that the earners would 
compete on a lev-, field. BNSFs inaction has tilted the field in favor of BNSF. 
UP intends to report to thc Board regarding BNSF's responses to this situation on 
July 2. Accordingly, please provide your response and commitment not later 
than thc close of business on June 27, 2001. Absent a prompt and satisfactory 
resolution of this problem, we intend to institute arbitration proceedings in 
accordance with our Agreement. 

Very 'ruly yours, 

cc: Mike Roper (via fax) 
Adrian Steel (via fax) (202)263-5237 
Lan7 Wzorek 
Mike Hemmer 


