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MAYER, BROWN & PLATT
1909 K STREET, N.W.
WASHINGTON, D.C. 20006-1101

ERIKA Z. JONES i
DIRECT DIAL (202) 778-0642 212-263-3000

ejones@mayerbrown.com MAIN FAX
202-263-3300

September 3, 1999

VIA HAND DELIVERY

ENTERED ;
Honorable Vernon A. Williams Office of the Secretary

Secretary SEP -7 1999
Surface Transportation Board
1925 K Sireet, NW

Room 711

Washington, DC 20423-0001

Part of
Public Record

Re: Finance Docket No. 32760 (Sub-No. 21), Union Pacific Corporation, et al.
-- Control and Merger -- Southern Pacific Rail Corporation, et al.

Dear Secretary Williams:

Enclosed for filing in the above-czptioned proceeding are the original and twenty-five
(25) copies of Reply The Burlington Northern 2nd Santa Fe Railway Company To Comments of
California Public Utility Commission (BNSF-£). Also enclosed 1s a 3.5-inch disk containing the
text of the pleading in WordPerfect 6.1 format.

I would appreciate it if you would date-stamp the enclosed extra copy of this filing and

return it to the messenger for our files.

§incerely,

PSR
)? U<

Erika Z. Jones/

Enclesures
cc: All Parties of Record
CHICAGO BERLIN CHARLOTTE COLOGNE HOUSTON LONDON LOS ANGELES NEW YORK WASHINGTON

INDEPENDENT MEXICO CITY CORRESPONDENT: JAUREGUI, NAVARRETE, NADER Y ROJAS
INDEPENDENT PA’as O QESPONDENT:  LAMBERT & LEE
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Finance Docket No. 32760 (Sub-No. 21)

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOUR! PACIFIC RAILROAD COMPANY
— CONTROL AND MERGER —

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFiC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

REPLY OF THE BURLINGTON NORTHERN AND SANTA FE
RAILWAY COMPANY TO COMMENTS OF
THE CALIFORNIA PUBLIC UTILITIES COMMISSION

Jeffrey R. Moreland Erika Z. Jones
Richard E. Weicher Adrian L. Steel, Jr.
Michael E. Roper Kelley E. Campbell
Sidney L. Strickland, Jr.

The Burlington Northern Mayer, Brown & Platt
and Santa Fe Railway Company 1909 K Street, NW
2500 Lou Menk Drive Washington, DC 20036
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Attorneys for The Burlington Northern and Santa Fe Railway Company
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Finance Docket No. 32760 (Sub-No. 21)

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
— CONTROL AND MERGER —

SOUTHERN PACIFIC RAIL CORPORATICN, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

REPLY OF THE BURLINGTON NORTHERN AND SANTA FE
RAILWAY COMPANY TO COMMENTS OF
THE CALIFORNIA PUBLIC UTILITIES COMMISSION

Pursuant to Surface Transportation Board Decision No. 13 in this sub-docket, served
December 18, 1998, The Burlington Northern and Santa Fe Railway Company (“BNSF")
submits the following comments regarding the Board's oversight of the Union
Pacific/S~uthern Pacific (“UP/SP") merger and, in particular, the California Public Utilities
Commission's (“CPUC") comments filed on August 13, 1999 (“Comments”).

INTRODUCTION AND SUMMARY

In Decision No. 13, the Board instituted this third annual general oversight
proceeding in accordance with the oversigiit condition imposed on the UP/SP merger.

The purpose of the oversight proceeding is to determine whether the conditions imposed




by the Board have effectively addressed the competitive harms that they were intended
to remedy. As in past oversight proceedings, the Board required UP and BNSF to file
Annual Reports on July 1, 1999. Interested parties were given until August 15, 1999,
to file comments on oversight.

Only three parties filed comments on oversight. Of these, only the CPUC
suggests that the merger conditions are nct working. CPUC doubts BNSF's
effectiveness as a competitor using the Central Corridor and -5 Corridor trackage rights
that it received as conditions to the UP/SP merger. CPUC also argues that major
improvements are necessary at the Calexico/Mexicali border crossing.

The National Industrial Transportation League (“NIT League”) -- an active
participant in the merger proceeding and in prior oversight proceedings -- notes that
BNSF traffic growth since the approval of the merger is clealy a positive development,
but urges the Board to continue its oversight of the merger

The United States Department of Transportation (‘COT") states that the merger
is now progres..iy in a reasonable manner. DOT concludes that “it is not now
necessary to revisit the conditions imposed by the STB. The Board should of course
continue these oversight proceedings for the entire five-year period originaily
contemplated.”

In this reply, BNSF will raspond to CPUC's assertion that BNSF has bee unable
to provide effective competitive service in the Central Corridor and the I-5 Corridor. As

discussed below, BNSF continues to offer vigorous and effective competition to shippers




located on its Central Corridor trackage rights between Denver, CO and Stockton, CA,
and has demonstrated its desire to compete for all traffic available to it under the UP/SP
merger conditions and to invest in its trackage rights lines. BNSF also offers competitive
intermodal service for shipments between the Midwest and California. Finally, another
railroad would not be pcsitioned to offer more competitive service than BNSF along the
Central Corridor. A key fallacy of CPUC’s argument is its failure to distinguish between
traffic moving between regions -- i.e., between the Midwest and California -- and the
route over which that traffic moves.

In addition, BNSF offers an effective and growirg presence in the I-5 Corridor, as
demonstrated by BNSF’s increase in service offerings following its initial investment in
track and facilities improvements. BNSF continues to invest in improvements to ensure
that its I-5 Route is competitive for the core merchandise and grain traffic that it
envisioned handling at the time of the UP/SP merger.

Accordingly, CPUC'’s concerns as to competition in the Central Corridor and |-5
Corridor do not warrant action by the Board.

REPLY

A. BNSF HAS BEEN SUCCESSFUL IN OFFERING CENTRAL CORRIDOR
SHIPPERS A COMPETITIVE ALTERNATIVE TO UP

With respect to the Central Corridor, CPUC asserts that BNSF has done little with
its trackage rights and is providing only token competition. CPUC, however, offers no
evidence to support this statement. Indeed, the statement is squarely contrary to the

evidence presented by UP and BNSF in their July 1st Annual Reports. However, before
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discussing this evidence, it is nccessary tc provide an overview of the Central Corridor
trackage rights and customer access that BNSF received in the UP/SP merger
proceeding and the current state of BNSF Central Corridor operations.

it is also important to note that CPUC chooses to define the Central Corridor as
the entire rail route between Chicago, the Midwest, and California. From BNSF's
perspective, however, the Central Corridor is that por ion of the former SP and UP that
BNSF gained trackage rights over, and customer access along,” between Denver, CO
and Stockton, CA. In BNSF's view, there are two groups of customers to be served: (1)
overhead Midwest-California shippers and receivers, and (2) customers located along
BNSF's trackage rights lines to which BNSF has gained access. BNSF’s goal has been,
and remains, to provide competitive service to both groups of rail shippers and receivers,
using whatever routes are available to it.

1. Background on BNSF’s Central Corridor and Transcontinental Operations

As a condition to the UP/SP merger, BNSF was granted overhead trackage rights,
with defined customer and transload access at “2-to-1" points and to new customer
faciities and transloads along trackage rights lines on the Central Corridor. Prior to
obtaining these trackage rights, BNSF had, and stili has, a transcontinental route
between California and Chicago through Arizona and Southern California which is

commonly referred to as the “Transcon Route.”

v Specifically, BNSF gained access at “2-to-1" points to existing shipper facilities

and transloads, and new customer facilities and transloads the entire length of the
trackage rights lines.







