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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. Hftm (Sub-No. 21) 

UNION PACIFIC CORPORATION, et al 

-CONTROL AND MERGER-

SOUTHERN PACIFIC RAIL CORPORATION, et al 

lOVERSIGHTl 

Ex Parte No. 573 

RAIL SERVICE IN THE W ESTERN UNITED STATES 

COMMENTS 

on behalf of 

ALUMINUM COMPANY OF AMERICA 

INTRODUCTION 

Pursuant to Decision No 1 in Finance Docket No. 32760 (Sub-No 21), Alu.Tiinum 

Company of America ("Alcoa"') files these late filed comments regarding service under the control 

and merger decision In addition, Alcoa submits its comments as a written submission in the 

newly instituted Ex Parte No. 573 docket. 



COMMENTS 

Alcoa joins with what is now apparently a legion of shippers complaining about the 

deterioration in the quality of rail service provided in the Westem United States by the merged 

UP/SP system. Alcoa is experiencing extremely serious service problems in the states set forth 

below 

Texas 

Alcoa has had significant slow downs in inbound lime, o'tch and petroleum coke 

shipments into its Rockdale and Point Comfort facilities in Texas Truck oUipments have been 

required to keep the plants operating In addition, the alumina unit train service between Point 

Comfort and Rockdale, Texas has been both extremely slow and inconsistent. This has 

occasioned cut backs in production at these facilities and resulting cutbacks in shipments to Alcoa 

customers throughout the L'mied States Truck shipments to customers from these facilities have 

also been required 

Tennessee 

Similarly, Alcoa is experiencing significant delays in ser\'ice at its Mira Loma, Fairfield and 

Conroe/Sugarland, Tennessee facilities Frequently, Alcoa has had tc transload shipme;its ft"om 

rail to truck in order to continue production In addition, Alcoa has been forced to use barge 

service fi-om Point Comfort, Texas to Paradise Point, Virginia in order to con:;nue production at 

its Tennessee operations. The cost of additional motor and barge services is extremely high, 

particulariy on a short term, spot basis 
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Arkansas 

Inbound feedstock and outbound customer shipments have been adversely affected by the 

disruption in rail service Alcoa's Bau-,dte facility, which is normally switched six days a week, 

has on more than one occasion been switched only once a week This has resulted in production 

delays and rescheduling Production facilities have had to be shut do waiting for inbound 

materials 

Louisiana 

Two of Alcoa's three production facilities in Louisiana have been negatively impacted by 

the UP service problems In particular, truck shipments have been required from Port Allen and 

West Lake Charies to keep customers from completely depleting their inventories. 

Indiana 

At its Warrick. Indiana facility, Alcoa has had to supplement rail service by truck Again, 

this has resulted in significant cost increases 

VVashington State 

Alcoa is experiencing a severe car shortage for outbound loads at its Wenatchee Works in 

Washington State 

In summary, within the last six months, Alcoa has suffered a significcnt deterioration in 

service by the UP These problems have noi been focused in a limited geographic area Rather, 

they are being experienced at facilities widely distributed throughout the entire UP system This 

has caused Alcoa significant interruptions In its production lines, has delayed shipments to its 

customers and has caused a ver>' significant increase in operating costs to Alcoa. 



CONCLUSION 

N '̂hile Alcoa certainly can appreciate the diflSculties in merging one major rail system into 

another, these very issues were pointed out throughout the merger proceeding, particularly by 

Westem shippers. UP steadfastly represented to the Board and to the shipping public that the 

lessons learned in the painfiil process of merging the CNW into the UP system would insure that 

the same problems would not recur here Shippers justifiably relied on those assurances 

Unfortunately, the problems have actually been substantially greater. 

To the extent that the Board has jurisdiction, Alcoa urges it to require that the UP make 

restitition to aflfected shippers In addition, the UP should be required to report on a expedited 

and ongoing basis on efforts it is making to restore service Finally, if serv ce is not timely 

restored, then the Board ' id order directed service over the affected lini s. 

This deterioration in rail service is a matter of national economic importance All of the 

Board's aviilable resources should be directed to this problem 

Respectfully submitted, 

David H Baker 
Attomey for 
Aluminum Company of America 



CERTIFICATE OF SERVICE 

I hereby certify that on October 17, 1997 a copy of these comments was served upon al! 

parties of record in Finance Docket No 32660 (Sub No 21), by first class mail, postage prepaid, 

in accordance with the Board's Rules of Practice 

David H Baker 

A \alcoa wpd 
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UP/SF-327 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 (Sub-No. 21) 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

- - CONTROL AND MERGER - -
SOUTHERN PACIFIC RAIL CORPCRATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY - - OVERSIGHT 

APPLICANTS' REPLY TO COMMENTS OF CYPRUS AMAX ATsID 
TWENTYMILE COAL COMPANY AND SUPPLEMENTAL COMMENTS OF RAILCO 

A p p l i c a n t s UPC, UPRR, SPR and SPT- r e s p e c t f u l l y 

submit t h i s r e p l y t o the "Reply Comments of Cyprus Amax Coal 

Sales Corpor a t i o n and Twentymile Coal Company," f i l e d October 

20, 1997 and t o "Railco, Inc.'s Supplemental Comments i n 

Oversight Proceeding on E f f e c t s of Merger on Competition," 

i ' : '. 'i " ctcDer 15, 1997. The purpose of t h i s s h o r t r e p l y i s t o 

address b r i e f l y two f a c t u a l matters r a i s e d by those 

: . . rigs , -

Cyprus Amax and Twentym.ile. I n t h e i r comments, 

Cyprus Amax and Twertymile i n d i c a t e t h a t , w h i l e A p p l i c a n t s ' 

Acronyms used hevein are the same as those i n Appendix B 
of D e c i s i o n No. 44. 

^ To the extenc t h a t t h i s r e p l y might otherwise be deemed 
t o c o n s t i t u t e an im p e r m i s s i b l e r e p l y t o a r e p l y , we seek leave 
t o f i l e i n order t c address twc f a c t u a l issues t h a t were 
r a i s e d f o r the f i r s t time i n the f i l i n g s t o which we respond 
i n o r der t ? p r o v i d e the Board w i t h a complete and accurate 
r e c o r d . 



October 1 r e p o r t s t a t e s t h a t UP/SP had " n e g o t i a t e d w i t n 

shippers r e g a r d i n g the temporary s e r v i c e r e d u c t i o n s " described 

m the r e p o r t , Cyprus Amax and Twentymile d i d not agree t o 

UP/SP's r e d u c t i o n or r a i l sevvice from Twentymile's Energy, 

Colorado, mi.ne t o an export p o i n t at Eagle Pass, Texas -- one 

of the s e r v i c e r e d u c t i o n s described. Cyprus Amax and 

Twentymile are c o r r e c t t h a t the r e d u c t i o n m s e r v i c e was not 

the r e s u l t of a n e g o t i a t e d agreement. UP/SP d i d n e g o t i a t e 

s e r v i c e r e d u c t i o n s w i t h c e r t a i n of i t s custcm.ers, but the 

statement i n the October 1 r e p o r t was too broad. We apologize 

t o r t h i s 81; ; 

UP/SP acted a f t e r d i s c u s s i n g the need f o r the 

s e r v i c e r e d u c t i o n w i t h Cyprus Amax and Twentymile and a f t e r 

e x p l o r i n g p o t e n t i a l ways t o m i t i g a t e any p o t e n t i a l harm, t o the 

companies and the a f f e c t e d customer. UP/SP has continued t o 

work w i t h Cyprus Amiax and Twentymiie t c evaluate whether 

'-ondirior.s j u s t i f y i n c r e a s i n g the c u r r e n t s e r v i c e l e v e l s and 

t o e x p l a i n UP/SP's c u r r e n t s e r v i c e d i f f i c u l t i e s t o the 

a f f e c t e d customer i n an attempt t o .help Cyprus Amax and 

Twentymile a v o i d c o n t r a c t u a l disputes w i t h the customer. 

Rai ICQ . .Railco's comments, m l a r g e p a r t , simply 

repeat claims r e g a r d i n g comp z i t i o n between R a i l c o and Savage 

t h a t A p p l i c a n t s have r e f u t e d m previous f i l i n g s , and we w i l l 

not waste the Board's time r e f u t i n g themi again here. R a i l c o ' s 

o n l y new p o i n t i s t o speculate t h a t UP/SP's p l a n t o d i v e r t 
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c e r t a i n c oal business t o BNSF might u n f a i r l y r e s u l t i n 

d i v e r s i o n of business from R a i l c o t o Savage. Rai.lco's 

s p e c u l a t i o n nas no basis m f a c t . The o n l y coal shipments 

t-hat UP/SP has agreed t o d i v e r t BNSF are shipments from 

Wyoming's Powder River Basin. None i n v o l v e s coal t h a t might 

otherwise be .'^hipped from Railco's f a c i l i t i e s , which are 

l o c a t e d i n Utah. 



R e s p e c t f u l l y submittsd, 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
1717 Main S t r e e t 
S u i t e 5900 
D a l l a s , Texas 75201 
(214) 743-5640 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
Southern P a c i f i c T r a n s p o r t a t i o n 

Company 
1416 Dodge S t r e e t 
Omaha, Nebraska 58179 
(4/)2) 2.']/15000 

ARVID E. ROACH I f 
J. MICHAEL HEMMED 
MICHAEL L. ROSENTHAL 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.VJ. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

October 23, 1997 

Atto r n e y s f o r Unicn P a c i f i c 
C orporation. Union P a c i f i c 
R a i l r o a d Company, Southern 
P a c i f i c R a i l C o r p o r a t i o n and 
Southern P a c i f i c T r a n s p o r t a t i o n 
Company 



CERTIFICATE OF SERVICE 

I , Michael L. Rosenthal, c e r t i f y t h a t , on t h i s 23rd 

day of October, 1997, I caused a copy of the foregoing document 

to be served by f i r s t - c l a s s mail, postage prepaid, or by a more 

expeditious manner of deliv e r y on a l l parties of record i n 

Finance Docket No. 32760 (Sub-No. 21), and on 

Director of Operations Premerger NotifJ.cation Office 
A n t i t r u s t Division Bureau of Compe t.i t i o n 
Suite SOO Room 303 
Department of Justice Federal Trade Commission 
Washington. D.C. 20530 Washington, D.C. 20580 

Michael L. Rosenthal 



STB FD 32760 (Sub 2 1 1 ^ 10-20-97 D 182844 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

UP/SP-326 

Finance Docket No. 32760 (Sub-No. 21) 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMP.̂ NY 

-- CONTROL AĴ D MERGER --
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JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
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ENTERED 
O f f i c e o f f h p S e r r n f ^ r y 
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ARVID E. ROACH I I 
J. MICHAEL HEMMER 
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12 01 Pennsylvania Avenue, N.W, 
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Washington, D.C. 20044-75-6 
(202) 662-5388 

October 20, 1997 

Attor n e y s f o r Union P a c i f i c 
Corporation, Union P a c i f i c 
R a i l r o a d Company, Southern 
P a c i f i c R a i l C o r p o r a t i o n ana 
Southern P a c i f i c T i a n s p o i t a t i o n 
Com.pany 



UP/SP-326 

BEFORE THE '.:^\ 
SURFACE TRANSPORTATION EOARD • I 

Finance Docket No. 32760 (Sub-Nc. 21) 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILRCA. COMPANY 

- - CONTROL AND MERGER • -
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY -- OVERSIGHT 

APPLICANTS' REPLY TO BNSF QUARTERLY REPORT 

Ap p l i c a n t s UPC, UPRR, SPR and SPT-̂  r e s p e c t f u l l y 

.submtit t h i s b r i e f r e p l y t o BNSF's "Q u a r t e r l y Progress Report" 

f i l e d on October 1, 1997 (BNSF-PR-5). We r e a l i z e t h a t the 

focus of the Board and the p a r t i e s at t h i s time i s on UP/SP's 

s e r v i c e problems, and we w i l l be addressing those issues i n 

our October 23 f i l i n g m Ex Parte No. 573. The purpose of 

t h i s s h o r t r e p l y i s t o address very b r i e f l y two ot h e r matters 

on which BNSF advanced new arguments i n i t s October 1 f i l i n g . 

" 2 - t o - l " F a c i l i t y L i s t . At pages 7-11 of the 

V e r i f i e d Statement of Peter J. Rickershauser submitted w i t h 

BNSF-PR-5, va r i o u s new and i n a c c u r a t e claims are made about 

the process f o r r e f i n i n g th'r l i s t of " 2 - t o - l " f a c i l i t i e s t h a t 

BNSF IS e n t i t l e d t o serve. We have already e x t e n s i v e l y 

addressed these issues and w i l l not burden the Board w i t h 

Acronyms used h e r e i n are the same as those i n Appendix B 
of D e c i s i o n No. 44. 
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d e t a i l e d r e t o r t s t o every new BNSF a s s e r t i o n . We do wish t o 

be c l e a r , however, about f o u r p o i n t s . 

F i r s t , I t i s not c o r r e c t t h a t a f a c i l i t y has t o be 

on the " 2 - t o - l " l i s t i n order f o r BNSF t o move a car. BNSF 

cars are not hel d f o r t h i s reason. Cars have o f t e n moved 

s u b j e c t t o r e s o l v i n g access and b i l l i n g issues, and i n m.any 

c a s e j , such as the p a i r e d t r a c k m Nevada, i t i s a b s o l u t e l y 

c l e a r , ever, though every l a s t shipper f a c i l i t y i s not l i s t e d 

and probably never w i l l be, t h a t BNSF i s e n t i t l e d t o handle 

the t r a f f i c . BNSF cars have only been held when BNSF has 

com p l e t e l y f a i l e d t o pr o v i d e b i l l i n g i n f o r m a t i o n (which has 

happened w i t h some frequency). 

Second, c o n t r a r y t c suggestions i n the Rickershauser 

statement, whenever BNSF has needed a quick response i n order 

t o handle s p e c i f i c t r a f f i c , UP/SP has provided such a 

response. The s p e c i f i c s i t u a t i o n s r e f e r r e d ''o on page 9 of 

the Rickershauser statement were instances m v.'hich UP/SP d i d 

respond promptly t o BNSF i n q u i r i e s , and BNSF f a i l e d t o f o l l o w 

up f o r s u b s t a n t i a l p e r i o d s of time. 

T h i r d , the t a b l e at pages 7-8 of "-.he Rickershauser 

• ---merit i s not an accurate p o r t r a y a l of data as t o agreed-

upon " 2 - t o - l " f a c i l i t i e s . One of .he c a t e g o r i e s i n the t a b l e , 

r e c i p r o c a l s w i t c h i n g , a p p a r e n t l y r e f e r s t o new BNSF access t o 

n o n - " 2 - t o - l " shipper f a c i l i t i e s served by o t h e r r a i l r o a d s at 

such p o i n t s as New Orleans. UP/SP has n o t h i n g t o do w i t h the 



number and i d e n t i f i c a t i o n o^ these f a c i l i ' ^ i e s . Also, UP/SP 

has not, as the t a b l e suggests, "removed" l a r g e numbers of 

f a c i l i t i e s from the agreed " 2 - t o - l " l i s t . We do not know what 

BNSF inten d s by t h i s he:-.ding, but i f t) .ntent i s t o r e f e r t o 

f a c i l i t i e s t h a t BNSF proposed and t h a t UP/SP i n v e s t i g a t e d and 

found were not "2-to 1" f a c i l i t i e s , i t i s h i g h l y misleading t o 

show them as "removed by UP." Remarks by Mr. Rickershauser 

t h a t UP^SP has added f a c i l i t i e s as the r e s u l t of BNSF's 

" c h a l l e n g i n g UP's d e n i a l of such s t a t u s , " and t h a t UP/SP "has 

withdrawn ' 2 - t o - l ' s t a t u s from over 100 shi p p e r s " simply do 

not a c c u r a t e l y d e s c r i b e the process or the f a c t s . BNSF has 

proposed new f a c i l i t i e s and has demanded t h a t UP/SP 

i n v e s t i g a t e each one. I n the vast m a j o r i t y of cases, i t has 

tu r n e d out t h a t the f a c i l i t i e s do not e x i s t or are not "2-to-

1" f a c i l i t i e s . I n those instances, the f a c i l i t y i s never 

placed on the l i s t m the f i r s t p l a c e ; i t i s not, as BNSF 

suggests, "remo^-.d by UP" from the j . i 3 t . I n the few instances 

where UP/SF has i.ound t h a t a f a c i l i t y should be added t o the 

l i s t - almost always i n v o l v i n g dor-.nant f a c i l i t i e s or 

f a c i l i t i e s t h a t have siiipped o n l y t i n y amounts of t r a f f i c m 

recent p e r i c d s -- i t has been added t o the l i s t . I n those 

i n s t a n c e s , the l i s t i n g has occurred as the r e s u l t UP/SP's good 

f a i t h research e f f o r t s , not as the r e s u l t of some BNSF 

"challenge" t o an improper " d e n i a l " of l i s t i n g by UP/SP. 
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F i n a l l y , i t i s not t r u e t h a t the t a r i f f l i s t i n g s 

t h a t BNSF used as a source f o r proposing a d d i t i o n a l f a c i l i t i e s 

t o be added t o tne " 2 - t o - l " l i s t were c u r r e n t . While the 

t a r i f f i t s e l f i s c u r r e n t , many of the s p e c i f i c shipper 

f a c i l i t i e s about which BNSF i n q u i r e d had long since ceased 

u s i n g r a i l s e r v i c e sorn.e as long as 15 years ago), and 

consequently, had been rem.oved from the t a r i f f . 

Eagle Pass Service. BNSF al s o a s s e r t s , at pages 19-

20 of the V e r i f i e d Statement of Ernest L. Hord, t h a t i t s 

t r a f f i c i s being discrim,inated against by LP/SP at Eagle Pass. 

We ai-e m y s t i f i e d by t h i s c l a i m . UP/SP had rec e i v e d no 

complaint. .-;out t h i s matter pric-^ t o the BNSF f i l i n g . We 

have i n q u i r e d of the UP/SP personnel on the spot, and they 

advise t h a t , f a r from disadvantaging BNSF t r a f f i c , UP/SP has 

worked w i t n BNSF and tne Mexican r a i l w a y t o speed the movement 

of BNSF cars across the border at Eagle Pass. The Mexican 

l a i i w a y , not UP/SP, lecidos what t r a f f i c t o rec e i v e at any 

p a r t i c u l a r time, based on the number of cars tendered and i t s 

own a v a i l a b l e t r a c k space. UP/SP has o f t e n agreed t o place 

l a t e r - a r r i v e d BNSF movements ahead of UP/SP t r a f f i c , has 

agreed t o combine BNSF and UP/SP t r a f f i c i n t o s i n g l e movements 

t o hasten t h e i r t r a n s i t i n t o Mexico, has a s s i s t e d BNSF m 

s w i t c h i n g cars when not r e q u i r e d t o do so, and has a s s i s t e d 

BNSF w i t h customs clearance procedures. BNSF cars are 

sometimes delayed because, although t r a f f i c i s r e q u i r e d t o be 



p r e - c l e a r e d i n order t o cross the border, BNSF cars are 

tendered w i t h o u t pre-cle6ranee. We understand t h a t a Board 

i n v e s t i g a t o r i n t e r v i e w e d i n d i v i d u a l s i n Eagle Pass 

app r o x i m a t e l y a month ago, and concluded t h a t t h e r e was no 

bas i s f o r BNSF complaints. 

R e s p e c t f u l l y submitted, 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
1717 Main S t r e e t 
S u i t e 5900 
Da l l a s , Texas 75201 
(214) 743-5640 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
Southern P a c i f i c T r a n s p o r t a t i o n 

Ccmp.^ny 
14IG bodge S t r e e t 
Omaha, Nebraska 68179 
'^02) 27/)-5000 

/ ARVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Wasnington, D.C. 20044-7566 
(202) 662-5388 

At t o r n e y s f o r Union P a c i f i c 
C o r poration, Union P a c i f i c 
R a i l r o a d Com.pany, Southern 
P a c i f i c R a i l C o r p o r a t i o n and 
Southern P a c i f i c T r a n s p o r t a t i o n 
Company 

October 20, 19^7 



CERTIFICATE OF SERVICE 

I , Michael L. Rosenthal, c e r t i f y t h a t , on t h i s 20th 

day of October, 1997, I caused a copy of the f o r e g o i n g 

document t o be served by f i r s t - c l a s s m a i l , postage p r e p a i d , or 

by a more e x p e d i t i o u s manner of d e l i v e r y on a l l p a r t i e s of 

r e c o r d i n Finance Docket No. 32760 (Sub-No. 21), and on 

D i r e c t o r of Operations Premerger i j o t i f i c a t i o n O f f i c e 
A n t i t r u s t D i v i s i o n Bureau of Competition 
S u i t e 500 Room 303 
Department of J u s t i c e Federal Trade Com.mission 
Washington, D.C. 20530 Washington, D.C. 20580 

Michael L. Rosenthal 



STB FD 32760 (Sub 21 -14-97 182597 



- TROITMAN SANDERS LLP 
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\\ iiliani A Mullins 2n:-:74-2<)5,1 
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HAM) I RFD 
Mr. \'cnio!i .\. Williams 
Case Control I'nit 
ATTN: STB Finance Docket No. 327''̂ 0 (Sur No, 21) 
Surface Tniiis|)<matioii Board 
Suite 700 
l'>25 K Str..vt. N.U . 
Washint!t(«n. DC. 20006 

Rc: Finance Docket No. .^2760 (Sub-No. 21). I 'mo/i Pacitic Corporaiion. ct al. -
Comroi i'.: Merger — Simllicrn Pacilii Rail Corponamn. ci al Oicrsiglit 
Pr ii ccilmt; 

Dear Seeretar\ W illiams: 

Fnclosed for filinu in the abo\ e captioned proceedint: are the original and t\\enl\ -si\ 
copies of KCS-4 1X1-4. i he Repl\ Coniments Of l he Te\a .vle.xican Rail\va\ aiu* The Kansas 
City Southem Railwav Company. Please date and time stamp one of the copies for re um to our 
offices. Included with this filine is a .'̂ .5 inch Word Perfect. Version 5.1 diskette with t!ie te.xt of 
the pleadinc 

Sincerely yours. 

William .\. Mullins 
Attomev f c The Kansas City Southem 
Railw ay Company 

cc: Robert K. Dreiling. F.squire 
I rika / . .iones. I:squire 
.\r\id L. Roach II. Esquire 

(«IIKi.p;<l 1)1 



BEFORE TIIE 
SURFACE TRANSPORTATION BOARD 

hi 

KCS-4 
TM-4 

FINANCE DOCKET NO. 32760 (Sub-No. 21) 

X-
UNION PACIFIC ( ORPORATION. CNION PAC IFIC RAILROAD COMP4N\' 

.AND MlSSOCRl PACIFIC RAILROAD C OMP VNV 
--C ONTROI AND M E R G E R -

SOUTHERN PACIFIC RAIL CORPORATION. SOUTHERN PACIFIC 
TR.ANSPORTATION COMP.ANY, ST. LOUIJ. SOUTHWESTERN R.AILWAY 

COMPANY . SPCSL CORP. AND THE DENVER 
AND RIO CiRANDE WESTERN R.AILROAD C O.MP.VNV 

OVERSIGHT PROC EEDIN(; 

REPLY C OMMFNTS OF TIIE TEXAS MEXICAN RAII WAV AND 
THE KANSAS C ITV SOUTHERN RAILWAY COMPANY 

Richard \ . Allen 
John N . Edwards 
Zl f KKRl. .S(Ol IT & RASENBERCEV. LLP 
Suite (>00 
888 I7'VStreet. N.W. 
NN ashinmon. D.C. ZOOOh-̂ O.̂ P 
Tti: (202) :')8-S<,60 
Fax: (202).M2-0<)83 

Attornevii »or The Te.vas .Me.vican Railway 
("ompany 

Richard P. Bruening 
Robert K. Dreiling 
THE K.WSAS CITV Soi THLKN 
R.ML\\ \N ( OMP W v 
114 West ir" Street 
Kansas ( ity. Missouri 64105 
Tel: (816) t)83-1392 
Fax'.iHlb) '>83-I227 

W illiam A. .\Tullins 
T R O I TMAN SWDERS I LP 
1300 I Street. N.W . 
Suite 500 East 
Washington. I).(". 20005-3314 
Tel: (202) 274-2950 
Fax:(202)274-2994 

Attorneys for The Kansas ( ity Southern 
Railvva> ( OmpanN 

Octoher 14. 1997 



KCS-4 
TM-4 

BEFORE THE 
SURFAC E TRANSPORT \TION BOARD 

FINA.NCE DOC KET NO. 32760 (Sub-No. 21) 

UNION P.ACIFI(^( ORPORA I ION. UNION PACIFIC RAILROAD C O M P A W ' ^ 
AND MIS.SOURI PAC IFIC RAILROAD C OMPAN^ 

-C ON I ROI AND MERGER-
SOUTHERN PAC IFK RAIL (ORPORAHON. SOUTHERN P VC IFIC 

TRANSPORTATION ( ()^,PAN^ . ST. LOUIS SOUTHW ESTERN R V I I WAY 
COMPAN^ . SPCSL CORP. AND THE DFN\ ER 

AND RIO ( ; R A N I ) E W ESTERN RAILROAD ( OMPAN\ 

0 \ FRSIGHT PROC EEDING 

REPIA C OMMENTS OF THE TEXAS MEXIC AN RAII WA\ VND 
n i l KANSAS C IT^ SOUTHERN RAH \VA\ C O.MPAN\ 

INTRODUC TION 

On October 1. UPSP and BNSF submined their fitth quanerly progress reports, LTSP-

323 and BNSF-PR-5. which are required b> Deeis-on No 44. • lo. LPSP-s repon references 

certain actions uith respect to The le.xas .Mexican Ra,;>:.v Company .-Tex .Mex") and The 

Kansas C,tv Southem Ralhva^ Companv ,-KCS"), Some of those reterences and t^etuai 

assertions are s>mpi> inaccurate Furthermore, uhile both I PSP and BNSF have submitted 

-plans- for relicMng the cnsis situation taced bv numerous shippers and the rail industry because 

I mon Pacific Corporation. L'nion Pacific Railroad Companv Missouri Pacitlc R-nlm.,H 
(. ompan\ . Soutliem Pacil'ic Rail Comoration. Southern 
l.OLllS 

pain :.ouinem racilic Kail ( orporation. Southem Pacific Transportation Comnanv S 
s Sotithu estem Railway Company. SPCS. Corp.. and The Dens er and Rio GrTnde Westem 

Railro.ui ( ompanv are relerred to collectivel\ as ••fPSP." Ĵranue uestem 

"K^-^^I'" fclers to the entit> created by the merger of the BN and the ATSF See 
l urlm^nm Aoniwrn Inc. eV Burlmmm Sonhcrn R.R. - c 'antral and Merger L u n P. P r 
(̂ orp .Uclu.son. Topeka S: Sanla Fc Rv.. l-inance Docket No 32^49 (ICC se'rŝ Ĵ J Ma^ 7 ''^^^ 



of UPSP-s eong.Mio- and merger :r.)ple<»:*'"ation problems, these "plan.s" do not adequately 

address the crisis. Thes.- rcph comments are submitted to clarify the record with respeci to some 

of the inaccurate statements m;.'le in the recem quarterly reports and to address UPSP's rail 

service cnsis.' 

ARGU.MF 

1. THE P R 0 ( ; R E S S R E P O R T S L A C K . M E A N I N G F U L INFORM V T I O N AND IN 
SO.ME CASES ARE MISLEADING 

Although the I PSP report contains a great deal of information about tonnages, volume 

counts, etc.. that infomiation is not really n^e-inuigful or useful to the Board, shippers, and other 

parties in the absence of established, obiectue standards by which the effects of the mereer on 

sen ice and competition can be measured. Furthermore, there e no procedures in the oversight 

process for detemiimng the accuracy of the inlomiation. As a result, the L PSP report proffers 

numerous charts and statistics in support of the proposition that the conditions imposed by the 

Board are working well and providing competition. On the other hand, the BNSF report coveys 

the NoiA' different message that "!'PSP is not properiy implememing certain aspects of the 

Board's conditions and that those action^ are further impeding BNSF's ability to provide service 

at the level shipper^ ha\ .: a right to expect." BNSF-PR-5 at 3 & 4. 

Without so!.ie established and objective standards, it is \ irtually impossible for the Board 

or other parties to judge \\hich of these \er, different messages is cortect. \ .reover. in the 

absence of such standards, both the I PSP and the BNSF reports shed httle light on how BNSF 

compete.̂  u ' l l I PSP m those parallel markets where BNSF received trackage nghts or how 

rhese comn.cnts are intended to reply to specific issues raised in the most recent BNSF 
and I PSP progress reports and are not intended as a substitute for KCS's or Tex .Mex's 
coniments and wntten statements ;n Rail Scn-icc In The Western L 'nued States Ex Pane No 573 
(STB sened Oct. 2. 1')'-)-) KCS and Tex .Mex applaud the Board's adoption of the E.x Parte No 
."̂  /3 proceedinu. " ' 



BNSF'S traffic v olumes compare u ith SP pnor to the merger. Nor ,s there any evidence of how 

BNSF compares to I PSP m „ic conidors that saw a reduction from ---to-..- More pertmem|-v, 

neither UPSP's nor BNSF's progress reports reveal how each compares to the oiher. The only 

• ntomiation reported ,s the extent to which BNSF's volumes or tonnage has increased. For 

mstance. u ,s no. a meaningful companson ,o simply say that fhe carloads on BNSF trackage 

nghts trains increased trom IS.^SI in Mav to 22.630 in August. UPSP-232 at 2. i f pre-merger. 

SP uas running ,00.000 carloads in those same comdors. or correspondingly, post-merger, 

UPSP was running 200.000 carloads in those same comdors and increasing at 50.000 carloads a 

month. 

KCS therefore urges the Board, as it did ,n KC v2 tiled herein on August I . 1997. to 

establish clear. ob,ect.e standards bv wh.ch the Board ind the public ui l l be able to judge the 

extent hici, the conditions imposed b.v ,he Board have or have not preserved effective 

competitive ra.i ser̂ •Ice afk . the merger. KCS strongly believes that the market share analysis 

proposed in KCS-2 under -The Standard" uould be the best mechanism for that puq^ose. In any 

event, -he need for some ob,cctive standard is unequivocally supported by the commems of 

numerous panic.- i:i liiis proceedim:. 

fnfortunatel,. ,here .ire no mechanisms in this proceeding to venfy ihe accuracy of the 

mfom^ation produced. T here is no document depositon containing the workpapers and b.ck-up 

infomiation- no traf fic tapes hav e been made av ailable to the public to venfy the accuracy of the 

mfomiation: no u .messes have been offered for deposition: and there is no attempt to adjust the 

infomiation for standard economic factors, such as seasonal or economic growth factors. Indeed, 

the I PSP report contains neither venfied statements nor a venfication from anyone w.thm UPSP 

that attests to the facts contained therein. .Vor does it contain a mechanism by which the Board 
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can measure whether I PSP's -SerMce Improvement Plan ' is actually bemg implemented and 

working.' 

The Lick of complete infonnation contained u ithin the cun-ent UPSP repon clearly 

exhibited m some of the statements maue about Tex .Mex and KCS. UPSP states that, "Tex Mex 

has advised that it intends to add six new trackage nghts trains per week between Houston and 

Corpus Chnsti beginning in early October. Tex .Mex iias indicated that these new irains will 

handle traffic to and from shippers ser̂ •ed by the Port femiinal Railroad Association." LTSP-

323 at - In fact. Tex Mex has been unable to detennine that anyone "advised" UPSP, nor the 

basis for UPSP's making that statemem. Given that Tex .Mex is havmg enough difficulties 

movmg us own trains ov er the irackage nghts due to the UPSP congestion problems, the addition 

of neu trains ;s inconceiv able u ithout further stmcturai and operational changes. 

Another example of misleading or incomplete infonnation relates to KCS's movemem of 

UPSP grain trains to the (.ulf coast. On September 24. 1997. L PSP and KCS entered into a 

haulage agreement u hereby KCS was to handle two loaded grain trains per day for UPSP's 

account between Kansas City. Missoun and Beaumont. T.xas and two rctuming empty trains per 

dav. to complete the cvcle. Thus. I PSP is conect that KCS has agreed to move UPSP grain 

trains between Kansa.. t a> and the Gulf Coast. I •pSP-.̂ 23 at Id 23. However, ir. the two 

week penod follou uv, September 24. UPSP has given KCS onlv 4 loaded and 3 empty trains. 

Furthemiore. despite I PSP's purported uilluigness to uork uith KCS .o move thesc 

trains. Ms actions tell another storv. On at least two occasions UPSP advised KCS that it could 

I his smiuar point u as recentlv rcemphasi/ed m an October N letter from Fdward M 
Fmmett. President. National Industnal Transportation L.ague. to Cliainnan .Morgan vhere Mr 
Emmett requested the Board to -implement a system of measurem .-.us that will a'How the Board 
to follou trends in rail serv ice in the affected area. OtherA ise. lio.v u ,11 the Board know if 
sen. ice is iinpro' .nu or detenoratmt: .'" 

- 4 



in 
not fonvard a train to KCS due to a lack of power, so KCS offered to prov ide fhe power. Vet 

ooth instance... UPSP reiected KCS's offer of power. Thus. UPSP's assertion that "UT>/SP is 

shuttling gram trams between Kansas and Nebraska and Iowa ongms and Kansas City for 

movement soulh on KCS lo avoid congestion on UPSP Imes between Kansas City and Texas 

points." UPSP-323 a. 16. actually descnbes more of a uish than a reality, especially given 

UPSP's mabilitv to give KCS more than 4 loaded trains. Notwithstanding UPSP's actions, KCS 

and Tex Mex commue to stand ready to handle this and olher LTSP traffic on a haulage basis in 

order to relieve congestion on the L PSP svstem. 

It is Clear that the intbnnation provided in the quarterly progress reports falls far short of 

providing die Board unh the data necessar> for the Board to make a meaningful judgment on 

whether us conditions "liave effectivelv addressed the competitive issues they uere intended to 

remedv ," Xs stated abov e, this is ime in spite of the fact that the Board staled in Decision No. I 

o' this oversight proceeding, that "ue fully expect that the infomiation presented by UPSP in 

their .Uilv ! progress report uill he more extensive, including specific details of how each 

condition nas b..-n r ^̂ A Decision No. 1 at 0. The Board needs to do more t.hat "expect" and 

needs to adopt methods hv uhich outside parties can test statements made in these progress 

i-eoorts Uld a means by uhich the Boaru cm measure u hether UPSP's service is in fact 

improv ing 

UPSP also touts 'ne fact that ,t is u orking "with TFM to maximize the number of cars 

•PS^ " " ^ I r ^ T S ^ ' S M M r ' ' ' ' 'ntcrciianged m r ^ ^ " " L r s i . at I PSP failed to disclose, however, that Tex Mex voluntanlv offered -mH HiH in 
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H. THE (ONGESTION AND SER\ IC E PROBLEMS MUST BF OUK KI Y 
RESOI N ED AND NEITHER LPSP NOR BNSF ( AN BE REI IED UPON TO 
RESOIAETHEM 

To a large extent, hoth UPSP's and BNSF's Progress reports focus, not upon the 

competition between the two of them, but upon the severe congestion and service problems 

facing UPSP's systen. UPSP offers its "SerMce Recoverx Plan" as the ultimate solution and 

utih/ed Its report to attack the plans otfered by others. However, the Board should not consider 

UPSP's plan to be the "know all. cure all" answer to the ens-.. BNSF has also presented a plan 

that the Board should consider m fonnulating a remed;. ' . vnd Tex .Mex and KCS hereby otTer 

the Board their modest plan as an ingredient in that mix." 

•̂  The C\->nuestion And Sen ice Crisis Cannot Be Resolv ed Bv I PSP Wnnp 

UPSP first addressed its -congestion problem" in its .iuly 1. 199 .̂ quarterly report to the 

Board, uherein it assured the Board that it was implementipg operating pracMccs that would 

reliev e the problem. UPSP-3<)3 at 1114 It again addressed the problem in its August 20, 1997, 

filing. UPSP-311 at S6-93. again assunng the Board that "the problem was being ;iddrcssed and 

uould be resolved." Now. three months later. U?SP refers to "congestion problems that [the 

merged svstenij has faced m rcccni monihs." I •pSP-323 at 2. and advises the 'ionrd that dunng 

the SIX dav penod hetu cen Scniemhcr IS and J3. 19 )̂". apparentlv finally having realized the 

In mid-Scpteiwoer. BNSF circulated among the iiembers of three major shippers' 
organizations a plan to reliev e congestion in the Gulf Coun area. BNSF's plan is d-scnbed in its 
()ctoher 1. 199-̂ . giianerly Progress Report. .Vv BNSF-PR-.", N' S. Hord. Although the BNSF 
plaii IS somewhat ov en-caching, it is consistent u uh some of the proposals BNSF.̂ Tex .Mex and 
KCS had joinlK considered. 

Tex .Mex and KCS have suhmitt-d to the shipping public a proposal for assistance that 
uould attoid those shippers alternative routing options awav irvm the most conee ,ted nans of 
the I P SP system, principally in the Houston, fexas terminal area; on that portion ot UP sp's 
"Sunset Route extending between Houston and Flatonia. Texas; in the New Orleans terminal 
area, and in the corridors extending between ll.iuston and the New Orleans Memphis and St 
Louis gateways. See "Tex .Me.. KCS Gulf Coast Congestion Relief Plan ' attached hereto as 
Exhibit .A. 
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seventy of the problem, it conducted "the most intensive serx.ce review in memory" wherein 

"UP.'SP officials and managers devoted September IS'" through the 23'̂  to studying LT'SP's 

problems and devising solutions to address them." UPSP-323 at 11, As a result of this review, it 

now submits a "Sen ice Recovery Plan" to the Board and implores the Board's indulgence while 

it takes up to another 90 days to fully implement ,t. (•pSP-323. at 14 In spue of UPSP's earlier 

comments and appa.a-ni realizations that a problem was occumng. UPSP did not initiate a study 

to detennme the tme cause and develop a possible cure for the problems umil September 18, 

; 997. The proposed plan now comes ov er 60 days after the problem first began to occur. 

A partial explanation for UPSP's belated realization that it has created a national 

transportation cnsis requinn.- drastic remedies is UPSP's obvious reluctance to shoulder any 

responsibility tor ilie mess, as evidenced b> its explanation of the tardiness: 

UP/SP reaffimis us conclusion that the problems, u hich beean in arear where the 
merger had not yet been implemented and its efficiencies could not be realized 
were not merger related. UP SP continues to gam a deeper understanding of the 
fundamental frailty of SP pnor to the merger. rcsultinL- from mo-e than a decade 
01 financial depnvation. Tracks, yards. locomotiv..-s. personnel, innmiation 
systems and other resources were all starAcd. Tlie Julv 1 and Auuust ^0 reports 
descnhpd the factors, such a. a surge in chemicals and plastics "traffic and the 
imposition by BNSF ot operai.onal restnctions on a pivota' section of SP's Sunset 
Route that precipitated the sen ice problems. 

Were it not for the lime-consuming New Yor'̂  Dock neuotialion process 
that delavs .i.iual niergcr implementatiop. tht sen ice cnsis probablv would never 
hav e anseii . . 

UPSP.323 at 'MO The Board should t.ike. with f!ie proverbial gram of s-Jt. ["PSP's effort to 

fault others tor their problems. 

For example. BNSF. in its October 1 Pmgress Report descnbes a problem situation that is 

totally the product ot UP's post-merger decision tc alte- SP's pre-merger operations. At page 5 

of its Progress Report. BNSF states; 
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I mil ven ;ecently. UP and BNSF liad continual interface problems moving 
shipments to or from customers loca:ed on the fomier SP Bavtown Branch which 
IS cun-cntly swiicheJ hv UP. Fhe result was than many shipmems that should 
have moved to Dav ton tor interchange w ith BNSF u ere instead bemu div erted by 
UP to Englewood ^'ard. Shippers were denied ser% ice or suffered unreasonable 
delavs as fhe traffic had to be relumed to BNSF at Davton or. at a mimmum 
rerouted to BNSF at an inefficient interchange point. This misdirected traffic has 
compounded the congestion problems a' UP's Englewood \'ard. While there has 
been some improvement in the siuialion recentl.v. it is far from clear that (he 
problem has been solved tor the long temi. 

BNSF-PR-5 at 5 and \ ' S Hord at .V 

BNSF's report does not reveal that the decision to move the Baytown Branch traffic 

directlv to Engelwood Vard. rather than avoiding that yard by mterchangmg the traffic at Dayton, 

was a UP decision, made siihsp.iii.-nt to the mert-er and in direc: contlict with more etTinont 

onerations m place .̂ n the SP nnor to the merger Pnor to the merger. SP switched us BaMown 

Branch traffic lo us Dayton Y.ivd .\t its Dayton Y,ird. that tratfic uas placed directly in 

eastbound or westbound SP road trains and thereby avoided the heavily used Englewooi. Vard 

faciiitv I P's management changed that practice and instead, directed all of that traffic mto what 

now IS a gndlocked Engieuood '̂ard faciiitv- UP cannot comend that this was SP's fault, 

unrelated to unplementation of their merger and u calls lo queslion UPSP's general assertion ihal 

these are sP problems, unreiaicd to their 'inplemeniaiion of the mereer.' 

1 P ehminated teaiiinal operations at another SP satellite faciiitv at Houston that the SP 
had used to allay capacitv problems al Engieuood Vard. Both Enulewood and SP's Strang Vard 
are "lumip ;..irds. uhich are usee to make up and break up trains." The Stranu faciiitv is just 
nordi ot SP ^ -Bayport Loop", a track on which approxnnatelv 40 industnes are situated and is 
immedialelv .south of the Houston Light and Power ("HLP"i Lead. Pnor to consummation of the 
merger. SP had utilized the hump facility at Strang ^'ard to make up trains from outbound cars 
from the industnes on the Bavport Loop and the HLP Lead. These trains would then bvpass 
Ir ngleuooti ^ ard ,ind move u estbound and eastbound directlv out of Houston SP's use o»'the 
Strang yard to make up these trains allowed between 300 to 400 dailv cars to bvpass Englewood 
> ard. Similar to their change involving the Dayton ^'ard. after the merger UP'chosc to" 
eliminate the "humping" operations at Strang Vard and to combine thos'e functions with the 
existmg -humping operating at Engieuood. I P therebv avoided fairlv high labor costs 
resulting from a special agreement effectiv e on the Strang \ ard operations:but did so at the cost 
01 operating erticiency. or. as it turned out. operating gndlock. I 'P has reportedlv reah^cd its " 



Similarly. Applicants' assertion that the serMce cnsis "probably would never have ansen 

. . [w]ere it not fbr the time-consuming New York Dock negotiation process that delays merger 

implementation" is of questionable credence. L PSP would have us believe that this negotiation 

process always takes belter lhan a year for all me.-gers. However, the procedures established 

under .\'c\t- York Dock specifically provide against such inordinate delays. Under the procedures 

set forth m Article I . Section 4 of the .\.'u York Dock conditions, an implementing agTeemem can 

be negotiated (or established through arbitration; in a 90 day penod. which nearly coincides with 

the required 90 day notice to the unions of an intended transaction. The .Vtnv York Dock 

procedures provide a stnct t:me frame for the request for negotiations (5 days); thj penod for 

actual negotiations (30 days), the selection of a neutral referee (5 days); the commencement of a 

arb!tr.;iion heanng (20 days), and the rendition i>f a final arbitration decision (,U) days). Either 

part\ has the nght to insist upon stnct adherence to this 90 day time frame. 

Any failure n> take .idvaniage of this expedited time frame fbr putting in place an 

implementing agreement would be at the option of one or both of the parties. LTSP apparentlv 

chose to rely upon the negoii. tion process and not to ccmmencc arbitration after 30 day?, of 

negotiation. Flius. UPSP could have ohtamed an implementing agreemem uuhin 90 days of 

giving the unions notiee oi' the merger transaction, fhey should not be heard to place the fault 

lor their proble ns on the .\ru ).),'A Di'i k negotiation process. 

Although enticisni of UPSP's efforts lo resolve I's problem could be counter-productive, 

ignonng the gravitv of this cnsis and blindly relying upon UPSP to define and resolve the 

en-or and is now in the process of shifting some of t!ie "humpinu" operation back to reponcdlv 
Strang \'ard. 

.Vtr .\'cn York Dock Raiiitay - ( untrol - BraaUvn Eastern Distnct 3( 0 ICC 60 
{l979)(".V.-u • U7 
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problem, under the circumstances, is not waaantcd. especially m light of UPSP's failure to 

credibly perceive the tme reasons fbr us .senice cnsis. as discussed above. Tex Mex and KCS 

both urge a resolution of UPSP's problems as quickly as possible and are holding themselves out 

to assist in the cnsis. 

B. Ihe Ioint KCS Tex Mex Proposal Would HHp -Miev.a.o Snrr.. r^r T I , . 
Coniiestion And Senice Prnhl.-m.; — ^ 

While ccrtam aspects of the BNSF proposal have ment. the bulk of BNSF's proposal 

simply shifts control of the congested rail lines from UPSP to BNSF with no explanation of how 

this shift will relieve congestion on those lines. For example. BNSF's proposal to dispatch the 

fomier SP routes between Houston and Memphis and Iowa Junction to Houston involves a 

complicated procedure that mav not be easily implemented. As a result, shippers would need 

significant assurances that all factors would be addressed, such as concems aboul service, 

competitive options, and improved car supply. 

The joint KCS/Tex Mex proposal avoids such problems, while at the same time, attempts 

to cooperate with both BNSF and UPSP. The only stark inconsistency between the BNSF 

proposal and the joint KCS Tex .Mex proposal involves trackage nghts to Caldwell. Texas. 

BNSF proposes thai it be gn.nted irackage nghts over LT'SP's line from Caldwell to Flatonia and 

then to Bloomington. Texas, in order to connect with Tex Mex at Robstown. Because Tex Mex 

curtcntlv has tractcage nghts beiween Flatonia and "loomington. BNSF's proposal would put a 

third railmad m that segment. The KCS/Tex .Mex proposal would simply extend Tex Mex's 

current trackage nghts tmm Flatonia to Caldwell, which uould serve the same purpose of 

rerouting .Mexican bound traffic awav from Houston, but without introducing a third earner on 

the line betu een Fiaionia and Bloomington. 
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Tex Mex and KCS have discussed with BNSF the concept of Tex Mex's extending its 

trackage nghts to Cal.lwell. and in the course of those discussions. BNSF has agreed to the 

concept. This specific proposal would have a significant, beneficial effect upon the congestion 

problem because it would allow BNSF/Tex Mex to interchange traffic moving between the upper 

Midwest and the Laredo Gateway to bvpass the congested Houston temunal. 

Other aspects of the KCS/Tex M c proposal arc also generally consistent with BNSF's 

proposal. The shift of Tex Mex's trackage nghts operations south of Houston from the Flatonia 

route to the Algoa route would remove Tex Mex trains from LTSP's "Sunset Route," which 

UPSP descnbes as being "severely congested." LrpSP-323 at 16. The shift from the Flatonia 

route to the Algoa route could be achieved without a significant increase in tram traffic if Tex 

Mex was allowed to handle BNSF's iralTic south of Houston on a contract basis. The fact that 

Tex Mex. at UPSP's request, cun-ently handles UPSP trains over the Algoa route argues 

favorably fbr its feasibility. Again, this is a concept that KCS, Tex Mex, and BNSF agreed to in 

principle during earlier discussions. 

Another aspect of the proposal would allow Tex Mex lo serve Houston shippers for 

northbound tratfic to be interchanged u uh KCS at Beaumont. As a result, those sh-ppers woula 

have an additional routing option to and from the .Mississippi gateways that largely avoids the 

congested LTSP system between Houston and those gateways. BNSF utilizes much of the UPSP 

system in us operations between Houston and the Mississippi gateways. Furthemiore. BNSF 

cannot avoid the cumentlv v cry congested New Orleans gateway. A KCS routing over Beaumont 

avoids most of the UPSP system, and because KCS sen-es Jackson. .Mississippi, an interchange 

pomt with the Illinois Central; Mendian. Mississippi, a conveniem interchange point wuh 

Norfolk Souihem; and Binnmgham. Alabama, uherc it can interchange with CSX. a Tex 
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Mex KCS routing can av oid the Neu Orleans gateway. .Again, the kev advantage of this part of 

the KCS Tex Mex proposal is that it gives shippers routing options lhat take traffic off of UTSP. 

and It thereby serv es as a relief valve to congestion on the most congested parts of that system. 

BNSF proposes the expansion of the switching limits of the Port Terminal Railroad 

Association (-PTRA") in Houston. BNSr-PR-5. V S. Llord. at 4. Tex .Mex and KCS suppon 

such a mov e toward a neutral su itching agency fbr all shippers in the Houston metropolitan arer. 

with the additional proposal that the neutral switching agency be allowed to interchange traffic 

with aU rail earners sening Houston, including fex .Mex. That additional ;"e.iture would further 

expand shippers' alternative routing options outside of the congested LTSP system. 

UTSP's a.ssertion that KCS proposes divestiture at this time is simply inaccurate. While 

the joint KCS Tex Mex proposal also stresses that the current cnsis bespeaks the need to 

reconsider the question of divestilure. rather lhan irackage nghts as a method of conditioning rail 

mergers, that consideration calls fbr more lime than the cument crisis allows. KCS and Tex Mex 

are fully cognizant of the need fbr immediate fixes and will support any such temporary methods 

to achiev e a solution. 

C. The Cunent Congestion Cnsis Is .Also HamiuiL' Tex Mex's and KCS's .Abilities 
to Sen e Their Customers 

.As parts of the national rail mtrastructure. Tex .Mex and KCS are also sut'fering the same 

t>pes of damages from the I PSP sen ice cnsis that shippers are experiencing, and thus any 

remedv- must alleviate hamis to both shippers and earners. For example, as a result of the 

UPSP's inability to retum KCS cars fbr service lo KCS's shippers. KCS is currently suffering a 

car shortage on .ts own systeni. and it is havmg to fbrgo revenue loads because its rail cars are 

marooned on the LTSP. I hus. KCS shippers are having lo utilize altemative means of 

transportation at higher costs, not because of KCS. but because of UPSP. KCS is also 
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experiencing service dismptions of its own at its Kansas City, Texarkana. and Shreveport 

tennmals because of delays or total failures in UPSP's receiving interchange traffic from KCS at 

those stations. 

Other areas of the KCS system are suffenng even more. KCS relies on UP tram sei^'ce 

lo conduct us "North End" haulage nghts operations between Omaha Council Bluffs and Kansas 

City. Those operations have been senously dismpted since the UPSP merger. When KCS has 

attempted to relieve the situation on the North End oy contributing more locomotive units to the 

locomotive pool established tor those operations, either those locomotives cannot be manned 

because of insufficient L PSP crews, or in some instances, they have been converted by UTSP for 

use in train service elsewhere on UPSP's system. Either way, KCS's trains do not move, even 

though KCS has the power and the crews lo move the trams. 

The sev.Tc congestion and detenoration of service on the UPSP system in Texas has 

largelv nullified any benefits that the shipping public would othenvise be expenencing ft-om the 

trackage rights that the Board gramed to Tex .Mex in Decision No. 44. After steadily building up 

the number of trains operated by Tex .Mex on those irackage nghts netween Corpus Chnsti and 

Beaumont to a high of 24 in March. !9<)7. the number of trains has steadily declined to 18 in 

.'ulv . the most recent nionih tor which figures have been compiled. 

Even m.ore damaging than the reduction in number of trains has been the devastating 

increase in transit times ;iiid delays In the comments it filed on August I , 1997 in TM-2 in this 

proce(.-ding. Tex .Mex noted that in the previous tour months, the average transit time tor Tex 

Mex trains between Corpus (linsti and Beaumont had gone from approximately 36 hours to 

more than "2 hours. The situation has not improved since then. Because hours-of-service 

regulations prohibit tram crews from operating more that 12 consecutive hours, these delays have 
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caused further delays to Tex Mex trains resulting from the necessity of stopping trains and 

changing crews al other than normal crew change points. Normally, a Tex .Mex train operating 

between Corpus Chnsti and Beaumont requires three crews. In recent months. Tex Mex has 

frequently had to make six crew changes on a single tram berween those points, and on several 

occasions seven crew changes. In July. 13 of Tex Mex's 18 trains operating between Beaumont 

and Corpus Clinsii "2",,- expenenced hours-of-sen ice tie ups. In recent weeks. aU of Tex 

Mex trains have experienced such tie ups. Obviously, no railroad can run an efficient, profitable 

or competitive sen ice under those circumstances. 

UTSP's problems have also had a serious adverse effect on intemational rail traffic 

interchanged at Laredo between Tex .Mex, UPSP and TFM, 'he newly established pnvate 

railroad operatinL- the iinu between Laredo and Mexico City, which is affiliated with Tex .Mex 

and KCS. In tt.-ir progress report. UPSP has alluded to "the transition to a pnvatized rail system 

in Mexico" (which is TFM) as a cause of the decline in bou. UPSP and Tex .Mex traffic volumes 

at Laredo since May of this year. UPSP-323 at 6. This is an inaccurate implication, however, 

because any problems that FFM has expenenced in interchanging rail traffic over the 

Intemational Bndge at Laredo has been ovenvhelmingly due to UPSP congestion al Laredo and 

in south Texas, rather than the olher w ay around. Of course, sen ice disruptions suffered by 

TFM uil l also have an adverse elTect upon KCS and Tex Mex traffic being handled across the 

International Bndge. 

To relieve the growing congestion at Laredo, in June 1997. Tex Mex offered to reroute 

northbound trains that UPSP uas unable lo handle over Tex Mex's line from Laredo to 

Robstown and. thence, over its trackage nghts over UPSP to Houston. Three months later, on 

September 15. 1997. UPSP finally indicated its willingness to accept Tex Mex's offer. Since 
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then. Tex Mex has provided crews and locomotive power to haui UPSP trains between Laredo 

and Houston. On September 16. 1̂ .9̂ . UPSP asked Tex .Mex to handle its trams over its route 

between Robstown. Texas and Houston v,a Algoa rather than Lex .Mex's trackage nghts route 

via \'iciona and Flatonia. Texas. 

^ ADN-tescd Remedv Must Resolve The H.,m. T,, Both Shippers -VnH r , ^ 

Although rail camiers may face one another as competitors wuh respect to certain traffic, 

to a v ery large extent, rail earners aLso are part of the national rail infrastmcture wherem they 

interline trafTic with one another ;md share their rail cars as part of a fiowing national car fleet. 

Thus, to the extent that loaded cars are delaved on trams s.Uing ,n sidings or tennmals on the 

UPSP system, all rail earners who are involv.-d in the interline transportation of those cars are 

damaged. To the extent that anv- cars, emptv- or loaded, are marooned on I PSP. the owner of the 

cars IS damaged because it is unable .o ui.iize us cars to protect loadings on its system and. as a 

result, loses revenues from such loads. To the extern that UPSP is unable to receive carloads in 

regular mterchange. those cars have to be held in the temiinals of the interchanging railroads, 

therebv introducing congestion to those earners' systems. Finall.v. to the extent UPSP's inabilitv 

to meet the transpor. uion needs ot us shippers results in those shippers' disenchantment wuh ra.l 

transportation and their shifting to other modes, all railroads are damaged. Accordingly, 

regardless ol the incnts of the I PSP plan, the BNSF plan, or ihe KCS. Tex .Mex plan, any 

proposed remedv . hv necessitv . must involv e the cooperation and coordination of all earners, 

which cannot be achlê  ed unless all earners are mcluded ,n the dialogue and in fashioning the 

solution. 

Additionally, the Board must not rely exclusively on remedies crafted by railroads. The 

Board should consider the need fbr the development of „ recovery- strategy based upon fhe 
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perceptions and needs of those most senously impacted, the shipping public, and its 

implementation by someone other than those responsible for creating the cnsis. The shippers are 

favorably positioned to devi.se portions of the remedy that wili best serve their immediate needs, 

and it is their voice that should be the final arbiter of the relative merits of each proposal. One 

thing IS clear, however. The remedy must be etTective and prompt, even though it may be 

painful, and it cannot be ( ne voluntanly adopted and implemented solely by UTSI'. 

CONCLUSION 

The evidence cun-ently available indicates ihat due to the lack of meaningful data, the 

Board should continue its oversight of the operations of both UTSP and BNSF to insure that the 

competitive harms resulting from the merger are alleviated by the conditions imposed in 

Decision No. 44. In effecting this oversight, the Board should adopt an objective standard by 

which BNSF's competitiveness could be measured and adopt means by which parties, and the 

Board, may verify the information in those reports. 

In examining the various congestion relief proposals, the Board must not rely exclusively 

on remedies crafted by railroads. The Board should consider the need for the development of a 

recoverŷ  strategy based upon the perceptions and needs of those most senously impacted, the 

.shipping public. Furthemiore. the implemenlation of any such recovery program cannot be 
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unilaterally adopted and can-ied out solely by UPSP. The remedy must be quickly implemented 

and must involve a dialogue among shippers and earners. 

Respectfully Submitted, 

Richard A. .Allen 
John V. Edwards 
ZUCKERT. Scot rr & R.\S[-N[?ERG[;I^. LLP 
Suite 600 
888 17''Street, N.W. 
Washington. D.C. 20006-3939 
Tel: (202)298-8660 
Fax: (202) 342-0()83 

.Attorneys for The Texas Mexican Railway 
Company 

Richard P. Bmening 
Robert K. Dreiling 
THE KANS.VS CITY SOLTHERN 

RAILVV.AY COMPANY 

114 West I Ith Street 
Kansas City, .Missoun 64105 
Tel: (816)983-1392 
Fax; (816) 983-1227 

wTlham A~ MuHms 
TROLTM,AN S.WDERS LLP 

1300 I Street. N.W. 
Suite 500 East 
Washmgton. D.C. 20005-3314 
Tel: (202) 274-2950 
Fax: (202) 274-2994 

Attomeys for The Kansas City Southem 
Rai'way Company 
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Draft 
1. Relieve I T Mainline Congestion by Shifting Tex Mex Trackage Rights an 

Alternate Route 

The Tex Mex should be granted trackage rights from Houston to Robstown on the shorter 
route, which begins south of Houston at Algoa (BNSr would need to grant Tex Mex 
additional trackage rights over its line between Houston and Algoa). This route is the 
same as BNSF's trackage rights route. The l ex Mex is willing to operate trackage nghts 
on behalf of both panies between Houston and Robstowu/Brownsville. to gain 
efficiencies. BNSF would retain its nght to operate directly in the event Tex Mex fails to 
provide ser\ice at an agreed to level. By operating on the trackage rights from Algoa to 
Robstown. the Tex Mex would not operate between Houston and Flatonia. which is lhe 
UP'SP main line to San Antonio and also an Amtiak route. This proposal would reduce 
congestion on a very congested route and. therefore, would benefit Houston shippers. 
.Again. Tex Mex and KCS. in discussions with the BNSF, have already reached an 
agreement in principal on this concept. 

3. Expand Routing Options for Houston Shippers 

The restriction on the Tex Mex to ser\e Houston should be lifted. The STB. in iis UP/SP 
merger decision, limited the fex Mex's access to Houston shippers, fhe decision limits 
Tex Mex to handling traffic for Houston shippers where traffic has a subsequent or prior 
move over the Tex Mex line between Corpus Christi aiid Laredo (e.g., Mexico traffic). 
The elTect of this limitation is that the Tex Mex is prohibited from handling iraffic which 
could be interchanged with KCS at Beaumont. This iraffic would be fiowing to or from 
Houston, to and from the north, northeast or southeast. By lifting this limitation, traffic 
lhat connects with KCS' loncongested system at Beaumont for all eastem gateways could 
avoid the congested UI* SP and BNSF systems. 

4. Give Houston Shippers an .\lternative to Routing via the CF'/SF .System by 
Extending PRT,\ Switching Limits 

Tex Mex ano KCS would support any extension of PT RA switching limits or ether 
neutral switching arrangements at Houston, as proposed by BNSF. However, any 
extension must ensure that affected Houston shippers would have access to the routing 
altemati\es provided b> all the railroads serving Houston. 

5. Evaluate Other Long-Term Solutions. Reconsider Trackage Rights as a 
Competitive Solution in the LP/SP .Merger 

The current problems associated with the implementation of the UP/SP merger, including 
BNSF's trackage righ'.s operations, raise a question as to the effectiveness of trackage 
nghts -li, a competitive tool. This problem warrants reconsideration of the need for a 
divestiture condition. Such a condition would ideally result in a smicture similar to lhat 
worked out by NS and CSX in their acquisition of Conrail. 
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KCS/Tex Mex Gulf Coast Congestion Relief Proposal 
September 18, 1997 

.Addressing Gulf Coast Congestion - Chronic congestion throughout the UP/SP system, 
includmg in the Gulf Coast, has dismpted shipper operauons and hampered the abilitv of 
connecting railroads to satisfactorily serxice their shippers. UP/SP congestion has caused 
shippe.s to limit or shut down production and has resulted in extensive business losses. Because 
UP'SP has not been able to resolve its congestion problems and doesn't anticipate significant 
improvements through the remainder of the year, the shipping public must consider solutions 
which can be implemented quicklv to address congestion problems. 

LimHations of the BNSF Proposal - BNSF recently has circulated a document among Gulf 
Coast .,hippers and shipper organizations proposing a plan to relieve congestion in the Houston 
area. While certain aspects of the BNSI proposal have merit, the bulk of the proposal .simplv 
shifts control of the congested rail lines from UP/SP to BNSF without explaining how this shift 
will relieve congestion on those lines. BNSF's proposal to dispatch the former SP routes 
between Houston and Memphis and Iowa Junction to Hou.ston involves a complicated procedure 
which may not be easily implemented. As a result, shippers would need significant assurances 
that all factors would be addressed such a:, concerns about service, competitive options, and 
improved car supply. 

KCSATex .Vlex Proposal - KCS and Tex f lex recommend the following actions to address 
conge- -ion problems. These actions could be implemented immediately without significant labor 
or regulator) problems. 

1. Divert T raffic out cf Hou? ton by Extending Tex Mex Trackage Rights From 
Flatonia to C aldwell, I exis 

Tex Mex should be grar.ted trackage rights from Caldwell. TX to Flatonia. TX. where the 
Tex Mex has existing trackage rights to Robstown. TX. 

This proposal is similar to the BNSF proposal, however, due to the fact that the Tex Mex 
ilready has trackage rights from Flatonia to Ro»-..lown. it makes sense that the irackage 
rights from Caldwell that connect to Flatonia would be provided to the Tex Mex rather 
than the BN. This would avoid introducing an additional carrier o:i the -latonia to 
Placedo part of the route. The pnmary benefit of the trackage nghis from Caldwell to 
Flatonia is lhat BNSF traffic to and from Mexico, which currently has to go into Houston, 
would be able to avoid going into Houston. This proposal would reduce congestion and 
dispatch issues for the UP/SP. This concept, including the operation of these irackage 
nghts by rhe 1 ex Mex. previously has been discussed wiih and cone 'ptuallv ag- -ed to bv 
ll.e BNSF. 



Draft 

In the nec' tiaiion process wiih CSX, NS refused to accept trackage rights and insisted 
upon owTiership to assure its ability to compete ajid adequately serve its customers. 

In lhe NS letter to all rail shippers dated October 29. 1996. titled Balanced Rail 
Competition, it states "I^" you do not own your own line, you do not control this 
investment, so you lack control over safely, efficiency, and service. In short, you cannot 
stay compelilive." 

Conclusion - The KCS/lex Mex proposal details practical solutions which can provide 
immediate relief for shippers confronted by problems related to congestion on the UP/SP system. 
This proposal is intended lo enhance compelition and provide additional service options to 
shippers. It also poinis to the need to consider olher solutions to provide a long-term remedy for 
c^ngestio.; nrr' .'.ems related to the UP/SP merger. KCS and Tex Mex are committed to working 
wilh shippers .̂ -jH shipper organizations lo evaluate and implement short- and long-term 
solutions which will result in their mutual best interest. 
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KCS-4 
TM-4 

CERTIFICATE OF SERVICE 

I hereby certify- that a tme copy of the foregoint: "REPLY COMMENTS OF THE TEXAS 
MEXICAN RAILWAY AND THE KANSAS CITY SOUTHERN RAILWAY COMPANY" 
(KCS-4. TM-4) was served this 14*̂  day of October. 1997. by hand-delivery, overnight delivery, or 
first-class mail in a propcrK' addressed envelope with adequate postage thereon addresses to all 
known panies of record. 

-Tlham .\. Mullins 
Atlomey for The Kansas City Souihem 
Railway Company 
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Re : Finance Docket 
P a c i f i c Corp.. 

No. 32760 (Sub-No. 21), Union 
e t . a l . -- C o n t r o l & Merger --

Southern P a c i f i c R a i l Corp , e t a l . -- Oversi qht 

Dear S e c r e t a r y W i l l i a m s : 

We p r e v i o u s l y wrote t o p o i n t out two e r r a t a t o UP/SP-
323, f i l e d October 1, 1997. ^lease note the f o l l o w i n g a d d i t i o n a l 
c o r r e c t i o n s , a l l on page 10. The sentence a t l i n e s 12-14 should 
r?.ad: "Were i t not f o r the time-consuming process of merger 
implementation, the s e r v i c e c r i s i s probably never wou"'d have 
arisen.'' i!-ie sentence at l i n e s 16-18 should read: "But 
completing merger implementation r e q u i r e s s e v e r a l years, and the 
f u l l merger b e n e f i t s are too f a r i n t o the f u t u r e . " And a t l i n e 
20, a new paragraph rho u ] d begin w i t h the word " I n " 

Sincerely,-

(Xi^\yt7~ 

A r v i d E. Roach I I 

cc: A l l P a r t i e s of Record 

r 
E'tTTt.RFD 

(:>tfica of l"ie Sec'rttary 

nCT 1 1997 

Pan of 
PI Dlic "Record 
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VIA HAND nFI .rvpp Y 

H'>norable Vemon A. Wil'iams 
Secretary 
Surface Transportation Board 
1925 K Street, NW 
Washington, DC 20423 

Re: Finance Docket No. 32760 (Sub-No. 21) 

Dear Secretaiy Williams: 

Enclosed for filing in the above-captioned docket, please find an original plus twenty-
five (25) copies of Reply of The Burli.gton Northem and Santa Fe Railway Comply lo 

2r.rĝheTe"̂̂^ 

Enclosures 

cc: Parties of Record 

Sincerely, 

Kelley E. O'Brien ERTCfinS— 
Offic* o( th« Secratary 

SfP - < 1997 

Partof 
Public Recoro 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 (Sub-No. 21) 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD O 
AND MISSOURI PACIFIC RAILROAD COMPANY 

- CONTROL AND MERGER -

SOUTHERN PACIFIC RAIL CORPORATION. SOUTHERN PACIFIC 
TRANSPORTATION COMPANY, ST. IOUIS SOUTHWESTERN RAILWAY 

COMPANY, SPCSL CORP. MINID THE DENVER AND 
RIO GRANDE WES"'ERN RAILROAD COMPANY 

REPLY OF THE BURUNGTON NORTHERN AND 
SANTA FE RAILWAY COMPANY TO COMMENTS OF 
UNITED STATES DEPARTMENT OF AGRICULTURE 

Jeffrey R. Moreland 
Richard E. Weicher 
Janice G. Barber 
Michael E. Roper 
Sidney L. Strickland, Jr. 

The Burlington Northem 
and Santa Fe Railway Company 
3017 Lou Menk Drive 
P.O. Box 961039 
Ft. Worth, Texas 76161-0039 
(817) 352-2353 

and 

1700 East Golf Road 
Schaumburg, lilint. - 60173 
(647) 995-6887 

Erika Z. Jones 
Adrian L. Steel, Jr. 
Roy T. Englert, Jr. 
Kathryn A. Kusske 

Mayer, Brown & Platt 
2000 Pennsylvania Avenue, N.W. 
Washington. D.C. 20006 
(202) 463-2000 

ENTOTS 
OtfiCB of the S«cr«tary 

SEP - 4 t997 

iL 
Partof 
Public Record 

Attorneys for I'he Buriington Northem and Santa Fe Railway Company 

September 3, 1997 



BEFORE THE 
SURFACE TRANSPORTATION BOAI 

Finance Docket No. 32760 (Sub-No. 21) 

L'NION PACIFIC CORPORATION. UNION PACIFIC RAILROAD^ 
AND MISSOURI PACIFIC RAILROAD COMPANY 

— CONTROL AND MERGER — 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY. ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY. SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

REPLY OF THE BURUNGTON NORTHERN AND SANTA FE 
RAILWAY COMPANY TO COMMENTS OF 

UNITED STATES DEPARTMENT OF AGRICULTURE 

Pursuant to the Surface Transportation Board's Decision No. 5 in this sub-dockat, 

sen/ed July 22.1997, The Burlington Northein and Santa Fe Railway Company ("BNSF") 

submits the following reply to the Comments of the United States Department of Agriculture 

("USDA") filed on August 15, 1997, regarding the Board's oversight of the Union 

Pacific/Southern Pacific ("UP/SP") merger. 

INTRODUCTION AND SUMMARY 

In Decision No. 1 in this sub-docket, the Board instituted this proceeding to 

implement the oversight condition imposed as a condition of the UP/SP merger and 

sought comments from interasted persons on any effects of the merger on competition 

and the implementation of the conditions imposed to address competitive harms. BNSF 



filed both comments and a reply in accordance with Decision No. 1. BNSF-1 and BNSF-

2. 

In Decision No. 5, the Board granted USDA's request for an extension of time to 

file its comments. Pursuant to that Decision, USDA's comments were due on August 15, 

1997. and reply comments are due on September 3, 1997. 

On August 15, 1997. USDA filed its comments in which it asks the Board to 

address four concerns. BNSF will respond to USDA'i first concem - relating to rail 

movements from the lower Plains to the Gulf of Mexico ("Gulf) and exports to 

Mexico.-

REPLY 

USDA asserts that BNSF is not providing the kind of effective competition that the 

STB expected for grain movements from Kansas, Oklahoma, and Texas to the Gulf and 

Mexico. Comments, p. 4. However, as evkJenced by the increase in BNSF grain traffic 

and the overall decrease in UP grain rates reported by UP, BNSF has offered vigorous 

and effective competition to UP for grain movements to the Gulf and Mexico. 

For example, in June and July. 1997. BNSF carloads of hard red winter wheat 

("HRW") from Texas. Oklahoma, Kansas, Colorado and Nebraska to the Gulf for export 

increased by 43% compared to June and July, 1996. During this same period, carloads 

USDA's socond and third areas of concern, relating to the Tex Mex haulage 
agreement and the use of the Central Corridor, were addresse d by UP in its August 20 
Reply to Comments. UP/3P-311. USDA acknowledges that its fourth area of concern 
is not directly related to the UP merger. As such, it should not be a subject of this 
0Vv«?rsight proceeding, and will not be addressed by BNSF in this reply. 



of HRW from Texas. Oklahoma, Kansas, Colorado and Nebraska tc all markets 

increased 35%. BNSF's vi/heat carloadings from Kansas alone increased 73% between 

July, 1996, and July, 1997. 

Further, UP reports that, as a result of the aggressive competition from BNSF, it 

has had to lower its own grain rates on particular movements and that Its systemwide 

grain rates are down since the merger. See UP-304, Conf. Apps. C and E. Moreover, 

BNSF has secured iew Midwest grain traffic for export to Mexico cr other intemational 

destinations by offering lower rates and/or better rate structures than UP offered the 

shipper. Id, Conf App. B. Thus, BNSF is offering market-based rates for the movement 

of grain from the lower Pisins to the Gulf, and those rates, while they may fluctuate in 

response to demand and the pressures of competition, are providing the competitive 

discipline the Board expected BNSF tc pi ovide with the ; it received as a result of 

the UP/SP merger. 

1^ 



CONCLUSION 

As the evidence submitted to the Board establishes, BNSF continues to offer 

vigorous and effective competition fbr grain movements out of the lower Plain states to 

the Gulf and Mexico, and USDA's expressed concerns as to this competition do not 

warrant action by the Board. 

Respectfully submitted, 

ko 
Z.̂ onei 

(£0 

Erika Z.^ones 
Adrian L. Steel, Jr. 
Roy T. Englert. Jr. 
Kathryn A. Kusske 

Mayer. Brown & Platt 
2000 Pennsylvania Avenue, N.W. 
Washington. D.C. 20006 
(202) 463-2000 

Jeffrey R. Moreland 
Richard E. Weicher 
Janice G. Barber 
Michael E. Roper 
Sidney L. Strickland. Jr. 

The Burlington Northern 
and Santa Fe Railway Company 
3017 Lou Menk Drive 
P.O. Box 961039 
Ft. Worth, Texas 76161-0039 
(817) 352-2353 

and 

1700 East Golf Road 
Schaumburg, Illinois 60173 
(847) 995-6887 

Attorneys for The Burlington Northern and San'.a Fe Railway Ccmpany 

September 3, 1997 



VERirrCATIO^ 

THE ST.\TE OF TEXAS ) 

COUNTY OF TARRANT) 

Philip F. Weaver, being duly swom, deposes and says that he has read the foregoing reply 

and that the contents thereof are true and correct to the best of his knowledge and belief 

Philip F. Weaver 

Subscribed and swom to before me on this 2nd day of September, 1997. 

•mm 
'mm 

CMt7 

My Commission expires: " mm^^^iA,jimi^jm^ 
MARGARET ACLIN 
NOTARY PUBLIC 
STATE OF TEXAS 

My Comm. Exp. 04-25-2001 
^m0'mp^K^-9m.vi(f^ 



CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Reply of The Buriington Northem and 

Santa Fe Railway Company To Comments Of United States Department of Agriculture was 

served this 3rd day of September, 1997, on all Parties of Record in FiP'̂ nce Docket No. 

32760 (Sub-No. 21). 

Ket O'Brien 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 (Sub-No. 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD "b^^l^KjT^' 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY -- OVERSIGHT 

APPLICANTS' REPLY TO BNSF SERVICE ALLEGATIONS 

Applicants JPC, UPRR, SPR, SPT and SSŴ ^ submit 

t h i s reply to new allegations made i n .BNSF's August 20 f i l i n g 

regarding the tracKage r i g h t s and haulage service- that UP/SP 

has provided to BNSF. Applicants r e s p e c t f u l l y submit that 

those allegations should e i t h e r be struck or t h i s short reply 

should be received. 

In i t s August 20 f i l i n g , BNSF f o r the f i r s t time 

advanced sp e c i f i c contentions regarding the q u a l i t y of service 

provided to i t by UP/SP i n connecuion wi t h BNSF's trackage 

r i g h t s and haulage, including assertions that UP/SP has 

discriminated against BNSF t r a i n s i n dispatching. BNSF-2, pp. 

9-12. These claims could have been made i n BNSF's July 1 or 

August 1 f i l i n g s , when Applicants could have r e p l i e d to them, 

Acronyms used herein are the same as those i n Appendix B 
of Decision No. 44. 
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but instead BNSF withheld them u n t i l i t s August 20 f i l i n g , 

evidently co prevent Applicants from replying. 

BNSF's service allegations are not i n reply t o 

anything i n the August 1 comments of other p a r t i e s , and as 

such are c l e a r l y improper. I t would thus be appropriate t o 

s t r i k e them. However, as they are inflammatory and without 

merit, Applicants urge the Board instead t o receive the 

following short reply: 

UP/SP does not dispute that UP/SP's operating 

d i f f i c u l t i 3, p a r t i c u l a r l y i n the Gulf Coast area, have 

adversely affected BNSF t r a f f i c , j u s t as they iiavt a ffected 

UP/SP's own t i a f f i c . Many sidings have been f u l l , delaying 

t r a i n s . Crews have been unavailable to handle UP/SP and BNSF 

t r a i n s a l i k e . Terminals are congested, p a r t i c u l a r l y i n the 

Houston area. As previously reported, UP/SP i s doing 

everything possible to r e c t i f y these p r o b l e m s . B u t BNSF 

now f o r the f i r s t time suggests anticompetitive or 

discriminatory conduct. These claims are absolutely 

unwarranted. 

BNSF alleges -- without o f f e r i n g any p a r t i c u l a r s --

that i t has been che v i c t i m not only of UP/SP's service 

problems but also of i n t e n t i o n a l d i s c r i m i n a t i o n . Any such 

issue could and should have been presented to tha Joint 

Since our August 20 f i l i n g , i t has been decided to 
accelerate the impiementation of TCS. Final implementation 
w i l l be i n two additi o n a l phases, on December 1 and March 1. 
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Service Committee established i n the settlement agreement to 

address j u s t such concerns. But these allegations have not 

been made i n chat forum-'' -- even though the Joint Sex-vice 

Committee has met several times and has resolved numerous 

issues on a cooperative basis-'' - - nor have they been made 

through any other channels. 

As previously reported, UP/SP issued formal w r i t t e n 

i n s t r u c t i o n s to i t s dispatchers to give BNSF tr a i n s equal 

handling with UP/SP t r a i n s and provided a copy of the 

ins t r u c t i o n s to BNSF, a l l as required by the par t i e s ' w r i t t e n 

dispatching protocol. Claims of discriminatory dispatching 

are easy to make but usually do not withstand close 

inspection. As UP explained at great length during the UP/CNW 

proceeding, trackage r i g h t s cenants are always suspicious of 

t h e i r landlord and i t s motives, and they often think they see 

discrimination that i s not r e a l l y chere once a l l the facts are 

developed. We have seen an example i n t h i s proceeding: 

Amtrak's August 1 f i l i n g contained a long r e c i t a t i o n of 

BNSF ^ind UP/SP established an elaborate w r i t t e n protocol 
to prevent d i s c r i m i n a t i o n and to address any concerns as they 
arose. BNSF has consistently f a i l e d to exercise i t s r i g h t s 
under that protocol. For example, the protocol requires UP'SP 
to pay fo r a BNSF management po s i t i o n at the UP/SP dispatching 
center to monitor UP/SP's handling of BNSF t r a i n s and t r a f f i c . 
BNSF did not f i l l t h i s p o s i t i o n u n t i l August 12, 1997, eight 
days before i t s August 20 f i l i n g . By comparison, UP/SP placed 
a high-level supervisor i n BNSF's dispatching center l a s t 
November. 

1/ Another meeting has now been scheduled f o r September 25. 
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alleged v i o l a t i o n s of Amtrak's p r i o r i t y over UP/SP f r e i g h t 

t r a i n s i n the handling of a sp e c i f i c Amtrak t r a i n . Review cf 

the dispatching tapes showed, however, that the dispatche 

had given Amtrak proper p r i o r i t y and that the delays were 

caused by unexpected or unavoidable events beyond the 

dispatchers' control. 

So f a r as Applicants are aware or have been able t o 

determir.e i n investigating BNSF's new assertions, UP/SP 

dispa'.chers have complied with UP/SP's clear p o l i c y -- and 

t h e i r s p e c i f i c instructions - - t o t r e a t BNSF t r a i n s w i t h 

s t r i c t n e u t r a l i t y . Neither UP/SP nor the Board can form any 

judgment about BNSF's claims of discrimination because BNSF 

has not provided any d e t a i l s about the alleged events, only 

vague accusations. See BNSF-2, pp. 9-10. I f BNSF wants t o 

explore s p e c i f i c events through the Joint Service Committee, 

UP/SP i s prepared to j o i n BNSF i n a careful i n v e s t i g a t i o n . 

Beyond i t s general claims a*- )ut dispatching 

di s c r i m i n a t i o n , BNSF makes the following s p e c i f i c complaints: 

1. Houston Area Trackage Rights. BNSF says tha t 

UP/SP has been "'unduly r e s t r i c t i n g BNSF t r a i n s to c e r t a i n 

windows" between Houston and Robstown. BNSF-2, p. 10. 

Whoever authored t h i s a l l e g a t i o n v/as evidently unaware t h a t , 

i n connection with a recent expansion of BNSF's operations i n 

t h i s c o r r i d o r , a very senior BNSF operating o f f i c e r asked 

UP/SP t o i d e n t i f y windows when UP/SP could most e a s i l y 



5 -

accommodate BNSF's t r a i n s . UP/SP complied wi t h that request, 

and apparently i s now accused of impropriety f o r doing so. 

Contrary to the assertion i n BNSF's August 20 paper, UP/SP 

does not l i . n i t BNSF operations to these windows. 

BNSF also accuses UP/SP of unacceptable delays t o 

BI'SF t r a i n s on the same l i n e . BNSF-2, p. 10. BNSF t r a i n s 

l^ave indeed suffered delays on t h i s i i n e ; but UP/SP t r a i n s 

have suffered comparable delays. This i s a l i n e on which 

UP/SP i s short on crews, and not a l l t r a i n s can run 

immediately. UP/SP has not discriminated against b'-'SF t r a i n s , 

but i t also should not be required to give preferences to BNSF 

t r a i n s , as BNSF suggests. The ^patching protocol, which 

both r a i l r o a d s signed and which the Board adopted, provides 

that t r a i n s of the same p r i o r i t i e s should be givp-u equal 

handling, not that BNSF t r a i n s should be given p r i o r i t y over 

comparable UP/SP t r a i n s , as BNSF now contends. 

2. BNSF Service to Eagle Pass . nd Mexico. BNSF 

asserts that UP/SP assigns BNSF undesirable interchange s l o t s 

w i t h FNM at Eagle Pass. BNSF-2, p. 10. Contrary to BNSF's 

suggestion, UP/SP does not control assignment of interchange 

times at Eagle Pass. FNM, the Mexican c a r r i e r , controls the 

s l o t s . BNSF also says that UP/SP has denied i t appropriate 

use of two long tracks to stage i t s t r a i n s f o r Mexico. This 

i s a complex ist.ue, but we have found that a UP/SP o f f i c e r d i d 

recently f a i l to give BNSF track space as requested, a f t e r the 



knowledgeable UP/SP manager l e f t the area. UP/SP has taken 

steps to r e c t i f y t h i s . 

3. Delavs to L i t t l e Rock & Western T r a f f i c . As 

fo r Pine B l u f f - L i t t l e Rock haulage delays (BNSF-2, pp. 10-11), 

Applicants addressed t h i s issue at page 107 of t h e i r Augusc 20 

Reply. This t r a f f i c has presented substantial information 

systems coordination problems, including improper and delayed 

b i l l i n g of cars by BNSF and L i t t l e Rock & Western, as well as 

UP/SP d i f f i c u l t i e s . Applicants are hopeful that these 

problems have been solved through extensive e f f o r t s on both 

sides and recent consolidations of operating systems. BNSF i s 

free to exercise trackage r i g h t s between Pine B l u f f and L i t t l e 

Rock, and has indicated that i t may soon do so. 

BNSF has contributed to delays i n resolving such 

problems, especially with i t s haulage t r a f f i c , by f a i l i n g t o 

assign s u f f i c i e n t resources to problem-solving a c t i v i t i e s . 

For example, when UP/SP and BNSF conduct t h e i r now twice-

weekly problem-solving c a l l s , UP/SP brings representatives not 

only from three organizations responsible f o r information 

services on UP/SP but also tne Customer Service Center and the 

Finance Department. BNSF usually l i m i t s i t s p a r t i c i p a t i o n t o 

personnel from i t s Information Services department. A greater 

commitment of BNSF resources would aid problem r e s o l u t i o n . 

4- Delavs to BNSF Shipments From Bavtown Branch. 

BNSF says that UP/SP should stop moving cars o r i g i n a t i n g on 
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the Baytown Branch int'~> Houston, where they s u f f e r delays. 

BNSF-2, p. 11. This issue has two aspects. 

F i r s t , three large shippers on the branch often 

release loaded cars b i l l e d f o r a UP/SP lin e - h a u l , but then, 

a f t e r the cars are blocked to move to Houston, change the 

b i l l i n g to route the cars via BNSF. UP/SP has proposed t o 

BNSF that i n t h i s s i t u a t i o n UP/SP delive r the cars t o BNSF at 

Houston instead of breaking up the Houston blocks, causing 

f u r t h e r delay. 

Second, as discussed i n Applicants' August 20 reply, 

i n recent months customers have been sending more p l a s t i c s 

i n t o SIT, and the Dayton SIT f a c i l i t y has often been f i l l e d t o 

capacity, f o r c i n g UP/SP to send the excess cars to other UP/SP 

SIT f a c i l i t i e s such as Spring and Pine B l u f f . This s i t u a t i o n 

has affected cars originated by UP/SP at " 2 - t o - l " shippers on 

the Baytown Branch and i n turn has affected BNSF because UP/SP 

has agreed to permit these shippers to designate BNSF as the 

line-h a u l c a r r i e r a f t e r UP/SP has moved the cars i n t o storage. 

BNSF does not reveal that i t signed an interim 

agreement on August 19 to deal with precisely this situation. 

This agreement provides that when UP/SP places "2-to-l" SIT 

cars into storage at locations other than Dayton, i t w i l l turn 

such cars over to BN^F at thp nearest agreed-upon, 

operationally feasible interchange point, once t.he shipper 

decides that BNSF i s to handle the shipment. This w i l l reduce 
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the (delays. The only complete s o l u t i o n would be fo r the 

shippers to specify the line-haul c a r r i e r before t h e i r 

shipments are placed i n t o storage. I f that were done, the 

BNSF t r a f f i c could be segregated and stored at Dayton, where 

BNSF acknowledges (BNSF-2, p. 16) i t has ample capacity. By 

contrast, r e q u i r i n g UP/SP to place a l l of the SIT cars i t 

originates at " 2 - t o - l " shippers on the Baytown Branch i n t o 

storage at Daycon weald only exacerbate the congestion 

problems that already -confront both UP/SP and BNSF i n the Gulf 

region. 

5. Delays to Utah Ra.ilway Switchers. BNSF says 

that Utah Railway switch engines carrying BNSF t r a f f i c have 

suffered undue delays at Grant Tower i n Salt Lake City. BNSF-

2, p. 11. Grant Tower has been a point of severe congestion 

f o r years. UP/SP switch engines also suffer severe delays 

the-e, as dispatchers give p r i o r i t y to large numbers of 

through t r a i n s . UP/SP had observed instances i n which the 

delays seemed excessive, and i t had already adopted procedures 

to remind dispatchers to move switch engines whenever 

possible. UP/SP i s now generating a d a i l y report to a se r i o r 

manager on t h i s s i t u a t i o n , which should give i t consistent 

a t t e n t i o n . Cor_gestion at Grant Tower w i l l increasingly l e 

a l l e v i a t e d as former-SP t r a i n s are s h i f t e d to the UP mainline. 

B. 's demand that Utah switch engines be given equal p r i o r i t y 

w i t h higher p r i o r i t y UP/SP through t r a i n s d i r e c t l y contradicts 
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the terms of the dispatching protocol, which requires equal 

handling of t r a i n s of the same p r i o r i t y . 

Respectfully submitted. 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union Pacific Corporation 
Martin Tower 
Eighth and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEy.. JR. 
LOUISE A, RINN 
Law Department 
Onion Pacific Railroad Company 
Southern Pac i f i c Transportation 
Company 

1416 Dodge Street 
Omaha, Nebraska 68179 
(4P2) 27J,-^0 

ŝ̂ XvT 
ARVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
V/ashington, D.C. 20044-7566 
(202) 662-5388 

Attorneys f o r Union P a c i f i c 
Corporation, Union P a c i f i c 
Railroad Company. Scuthern 
Pacific Rail Corporcvtion, 
Southern P a c i f i c 
Transportation Company and St. 
Louis Southwestern Railway 
Company 

August 26, 1997 



CERTIFICATE OF SERVICE 

I , Michael L. Rosenthal, c e r t i f y t hat, on t h i s 26th 

day of August, 1997, I caused a copy of the foregoing document 

tc be served f i r s t - c l a s s mail, postage prepaid, or by a 

more expeditious manner of delivery on a l l p arties of record 

i n Finance Docket No. 32760 (Sub-No. 21), and on 

Director of Operations 
A n t i t r u s t Division 
Suite 500 
Department of Justice 
Washington, D.C. 20530 

Premerger N o t i f i c a t i o n Oi:fice 
Bureau of Competition 
Room 3 03 
Federal Trade Commission 
Washington, D.C. 20580 

Michael L. Rosenthal 
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OFFICE: (202) 371-9500 

DoNELAN, CLEARY, W O O D & MASER. P.C. 

ATTORNEYS AND COUNSELORS AT LAW 
SUITE 750 

1100 NEW YORK AVENUE. N.W. 

WASHINGTON, D C. 20005 3934 

August 20, 1997 

Honorable Vemon A Williams 
Secretary 
Surface Transportation Board 
1925 K St. N.W. 
Washington, D.C 20423 

Re: Finance Docket No. 32760 (Sub-No. 21), Union Pacific Corporation, et 
al -- Control and Merger -- Southern Pacific Rail Corporation, et. al., 
lOVERSIGHT] 

Dear Secretarv V'illiams: 

Please find enclosed an original and twenty-five (25) copier, of the REPLY 
COMMENTS SUBMITTED ON BEHALF OF THE NATIONAL INDUSTRIAL 
rRANSPORTATION LEAGUE Also enclosed is a dis.kette formatted for WordPerfect 
5.1. 

If ycu have any questions, please do not hesitate to contact the undersigned. 

Sincerely, 

NICHOLAS J. DIMICHAEL 
KARYN A. BOOTH 

ENCLOSURE 
0124-482 

cc: All parties of record 



NITL-3 

BEFORE THE 
SURFACE TR.̂  NSPORTATION BOARD . , 

Finance Docket No. 32760 (Sub-No. 21) 

UNION PACIFIC CORPORATION, et al. 

— CONTROL AND MERGER — — 

SOUTHERN PACinC RAIL CORPORATION, et al. 
(OVERSIGHT) 

REPLY COMMENTS 

submitted on behalf of 

THE NATIONAL INDUSTRIAL TRANSPORTATION LEAGUE 

August 20, 1997 

Nicholas J. DiMichael 
Frederic L. Wood 
Karyn A. Booth 
DONELAN, CLEARY, WOOD & MASER, P.C. 
1100 New York Avenue, N.W. 
Suite 750 
Washington, D.C. 20005-3934 
(202) 371-9500 

Attorneys for The National Industrial 
Transportation League 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

_ _ 

Finance Docket No. 32760 (Sub-No. 21) 

UNION PACIFIC CORPORATION, et al. 

— CONTROL AND MERGER — 

SOUTHERN PACIFIC RAIL CORPORATION, et al 
lOVERSIGHT] 

REPLY COMMENTS 

submitted on behalf of 

THE NATIONAL INDUSTRIAL TRANSPORTATION LEAGUE 

In accordance with Decision No. 1 in this oversight proceeding, the 

National Industrial Transportation League ("League") submits the following 

comments that respond to and comment upon the filings submitted by other 

parties on August 1, 1997. 

I . THE LEAGUE STRONGLY CONCURS WITH THOSE PARTIES WHO 
HAVE IDENTIFIED SEVERE SERVICE PROBLEMS RESULTING 
FROM THE MERGER, PARTICULARLY IN TEXAS 

In its earlier Comments in this pre ceding, the League submitted the results 

of a survey of the members of its Rail Transportation Committee regarding the 

merger of the Union Pacific Railroad Company and the Southem Pacific Railroad 

Company, and the related activities of the Burlington Nortliem Santa Fe Railroad 
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Company. That survey, conducted in July 1997, indicated that a significant 

number of League members were experiencing a deterioration of railroad service 

as a result of the merger, particulariy in Texas, and that few League mem.bers 

were as yet experiencing the service improvements promised as a result of the 

merger. 

Significant or severe service pro ms were identified by a number of 

Olher parties to this case. See comments of Millennium Petrochemicals, pp. 3-4; 

the Chemical Manufacturers' Association/Society of the Plastics Industry, Inc., 

pp. 5, 16 [hereinafter "CMA/SPI"!; Capital Metropolitan Transit Authority, pp. 

1-2; Fina Oil and Chemical Company, pp. 4-5; Sasol Alpha Olefins North 

American, Inc., pp. 4-6; Texas-Mcxif an Railway Company, pp. 9-10; Champion 

Intemational Corporation, pp. 1-4; LCRA/Austin, pp. 4-5. Indeed, as the 

League's survey also indicated, service problems do not seem to be confined to 

Texas, but are being experienced in the Central Corridor as well. See Comments 

of Cyprus Amax Coal Sales Corporation, pp. 5-6; Califomia Public Utilities 

Commission, p. 8. 

The League strongly concurs with these parties who have identified severe 

service problems as a result of the merger, particulariy in Texas. Indeed, since 

the League's survey and the filing of the League's comments, the League has 

received further information from its members indicating that the service 

problems, particulariy in Texas, have not receded; are substantial and 

widespread; and if anything are even more intense than reported t, the League in 

its Comments on August 1. For example, some League members have reported 

that rail service in the Houston area is "virtually dead-lucked." Shippers are 

facing "lost cars, misrouted cars, and cars that simply go nowhere." Transit 

times to plants in or near Houston have more than doubled and, in some cases, 

tripled. Bv other accounts, rail cars billed in late June and early July were not 



yet received more than three to four weeks later. Many League members with 

facilities in or near Houston have been required to transload their products into 

trucks, requiring the absorption of unexpected substantial cosl increases. Even 

worse, there have been reports of plant closings caused by the service failures, 

which have resulted (and continue to result) in serious financial impacts on the 

effected businesses. 

The League further notes thai a meeting in Houston of shippers and 

representatives of the UP has been scheduled for Friday, August 29, at which a 

discussion of the UP sci-vice problems and failures will take place. Accordingly, 

because the League expects that important information concerning the 

implementation of the UP/SP merger will be pi ovided at the meeting, the Î agu ; 

requests that the Board hold this proceeding open for a reasonable amount of 

time thereafter and allow parties that attend thmeeting to file comments with the 

Boar' >r supplement their prior comments mâ le in this proceeding. 

IL THE BOARD SHOULD ACT TO INSURE THAT THE PRO-
COMPETITIVE CONDITIONS IMPOSED IN THE MERGER ARE 
EFFECTIVELY IMPI GMENTED 

In Decision No 44 in the merger proceeding, the Board granted certain 

trackage rights to the BNSF a.s a condition of the merger of the UP and SP, and 

added several other conditions designed to "permit BNSF to replace the 

competition that will be lost when SP is absorbed into UP." Decision No. 44, at 

116. 

In its August 1 Comments in .his oversight proceeding, the BNSF has 

identified a number of disturbing problems in implementing the merger 

conditions, including problems in identifying "2-to-l" shippers eligible for two-

carrier service IBNSF Comments, p. 11]; UP's narrow interpretation of the 

Board's conditions with respect to "new facilities" and "transloads" [Id. sit 13]; 

difficiiltif'S with Guideline No. 9 in Decision No. 57 [Id. at 14]; and a variety of 



service issues at various specific points [Id. at 15-18]. Indeed, the dispute 

between BNSF and UP over one of these situations -- at the Halstei facility of the 

Lower Colorado River Authority - has apparently gotten so severe that the 

Board was very recently required to issue an order flatly rejecting UP's 

contentions and admonishing the railroad that it would be held to the broad 

representations that it made during the merger proceeding. See, Decision No. 73 

in Finance Docket No. 32760, Un'on Pacific Corporation, et al. - Control and 

Merger - Southern Pacific Rail Corporation, et al., slip op. at 5, served August 

14, 1997. 

A number of other parties have also identified similar problems in 

implementing the merger conditions. See, e.g., comments of Fina Oil and 

Chemical Company, pp. 3-4; CMA/SPI, pp. 6-12. 

The League believes that the Board needs to take action to resolve these 

disputes — promptly. An entire year has passed since the Board approved the 

merger, during which time contracts have expired, and shippers were supposed to 

have had access to BNSF as an effective competitor to replace the competition lost 

as a result of the merger. But it appears that, one year later, BNSF and UP have 

not even been able to agree upon who constitutes a '2-to-l" shipper — the class of 

shippers most affected by the merger. As suggested by the necessity of the 

Board's recent decision regarding the Halsted facility of LCRA, there appears to 

be some significant problems implementing conditions designed to replace 

competition. Moreover, it was only recently that UP has been able to agree with 

BNSF on the conditicns for implementing BNSF service in the 1-5 corridor, a 

condition designed to provide increased competition to shippers in a key area of 

the country. Service in this corridor did not even begin until July 15, 1997. See, 

Comments of the Califomia Public Utilities Commission, pp. 6-7. 



The League also believes that the suggestions contained in pages 11-18 of 

the BNSF Comments regarding resolution of these difficulties appear useful. 

This is particulariy tme of the BNSF's suggestion that the Board should establish 

a presumption that any shipper located at a "2-to-l" location is entitled to two-

carrier service, with the burden of proof on the UP to disprove the presumption. 

Moreover, UP should be required to notify the shipper when UP removes the 

shipper's location at a "2-10-1" point from access to BNSF, and provide th? 

shipper with an opportunity to refute the claimed basis for the removal before it 

is implemented (including, the League believes, an opportunity to appeal an 

adverse determination by UP to the Board). Sec, BNSF Comments, pp. 12-13. 

Likewise, the League concurs in BNSF's suggestion that clearer guidelines 

and speedier resolutions of disputes sbould be implemented for the definition of 

such terms as "new facilities," "transioad.s," "team tracks," and others. BNSFs 

comments indicate that the haulage arrangements, because of UP's service 

failures, "are not functioning as intended and as promised." BNSF Comments, p. 

15. BNSF indicates that it will seek STB intervention as part of the oversight 

process if its service proposals to UP are not acted upon expeditiously. Id. The 

League suggests that the Board indicate in its decision in this first oversight 

proceeding that it will consider any such BNSF petition on an expedited basis. 

The Board, in granting extensive trackage rights rather than other relief in 

order to ameliorate the anticompetitive effects of the merger, is required to take 

pronipt action to see that its conditions are implemented to give the fullest 

opportunity to BNSF to compete, in order to insure that the purpose of the 

Board's conditions are fulfilled. 



III. THE LEAGUE CONCURS THAT THE BOARD SHOULD IMPOSE 
CLEAR INFORMATION REQUIREMENTS ON UP AND BNSF TO 
INSURE THAT BOTH THE BOARD AND OTHER PARTIES CAN 
EVALUATE THE PROGRESS OF THE MERGER 

The Comments of CMA/SPI suggest that the Board should require UP and 

BNSF to provide in their future reports information of an objecti"e nature 

demonstrating clearly and concretely the progress made in implementing the 

merger and by BNSF in capturing traffic made available to it under the merger 

conditions. CMA/SPI, p. 14. The League concurs. 

In their fiist report on October 1, 1996, UP and BNSF submitted fairly 

substantial reports, particularly given the fact that the merger was barely 

consummp.ted. However, the two railroads' leports on January 1 and April 1. 

1997 contained virtually no useful information, and it was impossible to tell how 

the merger v/as progressing. The League, in conjunction with other parties, filed 

discovery on UP and BNSF in June 1997. To their credit, both carriers' reports 

on July 1, 1997 were considerably more detailed. UP responded to the discovery 

propounded by the League and other paries and made its traffic tapes available; 

BNSF recently also made its iraffic tapes available, and these are being analyzed 

now. 

The League believes that the Board has taken too much of a "hands off 

approach in the oversight of the merger process thus far. The League concurs 

with CMA/SPI that the Board should establish requirements that would provide 

concrete information to the Board an ! the parties to this proceeding as to the 

progress of merger implementation, and in particular the use jf the trackage 

rights granted to BNSF. The League believes that this should include information 

regarding the amount and type (commodity and car type) of new business over 

the trackage rights from shippers at "2-to-l" poinis; the amount and type 



(commodity and car type) of reroutes by BNSF of traffic originating at points off 

the trackage rights lines but using the trackage rights lines (to evaluate whether 

BNSF has attained sufficient traffic density on the trackage rights lines to be a 

competitive force); information on infrastructure lequired for BNSF 

competitiveness on and pear the trackage rights lines, including storage in transit 

facilities; and infomiation (undf*r appropriate protective conditions) on the 

competitiveness of BNSF costs and rates compared to UP. The latte' is necessary 

because market share information alone may not reveal why BNSF is or is not 

succeeding as a competitor. As CMA/SPI suggests, information should be 

compared to a "baseline," namely the situation existing prior to the merger. See, 

CMA/SPI Comments, p. 14. 

This information shouid be divided by key transportation corridors, 

including but not limited to Houston to Memphis, Houston to New Orleans, the 

Central Corridor, and the 1-5 Corridor. Objective information on service should 

also be provided, ar.d both BNSF and UP should be inquired to provide their 

traffic tapes to the Board and to interested parties. 

Moreover, the League believes ihat this information should be provided 

each quarter. It is not enough o have a yeariy "snapihot" of the merger, and 

both the Board and interested parties should be able tj spot trends and pattems 

that would be hidden until the next annual examinaMon. 

IV. THE LEAGUE DISAGREES WITH BNSF AS TO THE PROPER 
STANDARD TO BE USED IN EVALUATING THE COMPETITIVE 
EFFECTS OF THE MERCER 

In its August 1 Comments, BNSF argues that the Board contemplated a 

substantial change in western railroad operations only if BNSF "failfed] to 

conduct trackage rights operations" in three corridors: the Central Corridor, 

Houston-New Orleans, and Houston-Memphis, BNSF Comments, p. 5. BNSF 
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then notes that BNSF was conducting trackage rights operations over all three 

corridors by mid-January 1997. Id. BNSF then goes on to appropriately note 

that inducing customers who had long-term business relationships with UP or SP 

to switch to BNSF is "not done instantaneously or without substantial effort by 

BNSF," id., and later, that after ten months, BNSF's performance cannot sensibly 

be compared to the service thi't SP was able to establish over a long period of 

time. Id. at 9. 

However, BNSF goes on to conclude from all this that "the proper analysis 

[of BNSF's performance] is .not strictural. but essentially behavioral." Id. 

[Emphasis added) What BNSF apparently means by this is that, if the railroad 

has, even in some minimal way, "entered the markets it is supposed to enter," id., 

and it is somehow poised to compete (i.e., if there is the "availability of 

competition" from BNSF, id.), then the Board should not be concemed about 

whether BNSF is a successful competitor, that is, whether it has actually . .;en able 

10 gamer business. 

The League disagrees. While certainly the Board or shipper?, cannot 

realistically expect full and instantaneous competition from BNSF as it attempts to 

establish rail operations over thousands of miles of track owned by its competitor 

(and BNSFs own comments leveal that there are numerous legal and service 

difficulties), a "behavioral" analysis is not adequate. This is particularly tme in 

the coming months as BNSF can realistically be expected to actually establish a 

competitive presence. 

Certainly, during the merger proceeding, both UP and BNSF offered 

glowing assurances to the Board as to the traffic available lo the BNSF to 

compete, and BNSF's likely ability to gamer a substantial amount of lhat tiaffic. 

See Applicants' Rebuttal, Vol. 1 - Narrative iUP/SP-230], pp. 108-118 (discussing 

the Rebuttal Verified Statement of Mr. Peterson, pp. 161-85]; BN/Santa Fe's 



Response to Inconsistent and Responsive Applications, Vol. I [BN/SF-54], pp. 10-

16. BNSF and UP should be held to that "structural" analysis, which the League 

believes is the proper one, certainly after a reasonable "ramp-up" period. The 

failure of BNSF to establish a substantu'l actual competitive presence in the 

trackage rights corridors, at rates that appruximale those wliere BNSF and UP 

compete head-to-head over their own systems, would certainly call into question 

BNSFs ability to compete in the trackage rights corridors under the conditions 

established by the Board, and thus the efficacy of the Board's own assurances in 

Decision No. 57 that it will act to preserve pre-merger competition between UP 

and SP. 

Conclusion 

Tlie League strongly believes thai continuing oversight of this transaction is 

necessary. The comments filed in this proceeding show that there are continuing 

concems regarding service benefits from the merger; difficulties in implementing 

key merger conditions; and concerns over BNSF's ability to be an effective 

competitor in important transportation corridors. The League believes that the 

Board should monitor this situation closely, take action as indicated in these Reply 

Comments, and continue a strong and effective oversight as requested in these 

Reply Comments. 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 (Sub-No. 21) 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

— CONTROL AND MERGER — 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

REF *.Y OF THE BURLINGTON NORTHERN AND SANTA FE 
RAILWAY COMPANY TO AUGUST 1 COMMENTS 

Pursuant to the Surface Transportation Board's Decision No. 1, served May 7,1997, 

The Burlington N >rthern and Santa Fe Railway Company ("SNSF") submits the following 

reply to the comments filed on August 1,1997, regarding the Board's oversight of the Union 

Pacific/Southern Pacific ("UP/SP") merger. 

INTRODUCTION AND SUMMARY 

In Decision No. 1 in this sub-docket, the Board instituted this proceeding to 

implement the oversight condition imposed as a condition of the UP/SP merger. The 

purpose of the oversight proceeding is to determine whether the conditions imposed by 

the Board have effectively addressed the competitive harms that they were intended to 

remedy. The Board sought comments from interested pe. ̂ ons on any effects of the 

merger on competition and the implementation of the conditions imposed to address 

competitive harms. 



On August 1, 1997, BNSF and over twenty-five other parties filed comments 

pursuant to the Board's directive. In its comments, BNSF states that the Board's 

confidence in BNSF's ability to compete vigorously with the merged UP/SP system for 

the traffic opened to BNSF was fully justified and. given £NSF's progress and the 

effectiveness of the conditions, the oversight proceeding sl i not permit relitigation 

of the fundament'il legal issues that were resolved in the primary case. Instead, the 

oversight proceeding should focus on the particular circumstances where relief is 

warranted and should police UP's commitment and performance under the Board's 

conditions. BNSF believes that UP is not properly implementing certain aspects of the 

Board's conditions and that those actions are impeding BNSF's competitiveness. 

The August 1 comments filed by the other parties are generally consistent with 

BNSF's comments, and no shipper opposes any of the requests made by BNSF. In 

addition, no commenter seeks to relitigate the Board's basic decision to rely on the 

BNSF Settlement Agreement to address the competitive harms that would otherwise 

result from the UP/SP merger. Various commenters, as described below, confirm the 

need to police UP's performance. 

BNSF will respond to the co.iiments filed August 1. 1997,- particularly those that 

relate to the procedures snd principles that should govern this and future oversight 

proceedings. Further, BNSF will respond to those comments that raise questions about 

1' Pursuant to Decision No. 5 in this sub-docket (served July 23, 1997), the United 
States Department of Agriculture ("USDA") filed its comments on August 15, 1997. 
Unless otherwise advised by the Board, BNSF will reply to USDA's comments on or 
before September 3, 1997, the date set by the Board for the Applicants' reply to those 
comments. 



the effectiveness of BNSF's operations over the trackage rights it received access to as 

a remedy to the competitive harms that would otherwise arise as a result of the UP/SP 

merger. -

I. THE AUGUST 1 COMMENTS IDENTIFY SEVERAL DISCRETE AREAS 
REQUIRING IMMEDIATE BOARD ATTENTION 

The August 1 comments highlight the need for immediate Board action to address 

several instances where UP is impeding BNSF's ability to offer competitive service. The 

sooner these issues are addressed, the more quickly BNSF wili be able to effectively 

compete in the ways the Board contemplated in imposing the merg3r conditions. This 

section provides a summary of those areas requiring immediate Beard action. 

A. IDENTIFICATION OF "2-to-l" SHIPPERS 

Among the ob es faced by BNSF in competing effectively with and 

achieving continued growth in the relevant markets are the unnecessary delays in 

identifying ''2-to-l'' <. ^pers. (BNSF-PR-4, V.S. Rickershauser at 10-11). As 

implemented by UP, the identification process has been exceedingly labor-intensive and 

slow. Moreover, UP's insistence that it must approve a shipper's "2-to-r status before 

BNSF can have access to the shipper has discouraged shippers from making request's 

for new service. BNSF recommends that the Board establish a presumption that any 

- BNSF notes that Texas Mexican Railway Company ("Tex Mex") and Kansas City 
Southern Railway Company ("KCS") are incorrect in asserting that BNSF has refused to 
res pond to discovery and has refused to provide traffic tapes. (KCS-2 at 9; TM-2 at 3, 
8). In fact, BNSF agreed to provide ~ and has in fact provided - BNSF's 1995, 1996 
anc 1997 (Jan. - June) traffic tapes. The parties agreed that, by proviaing these tapes, 
BNoF wc. uld be deemed to have fulfilled its obligations under the pending discovery 
requests. 



shipper located at a "Z-to-l" location is entitled to two-carrier service, and place the 

burden of proof on UP to disprove the presumption to the Board with evidence that the 

shipper was not served by both UP and SP pre-merger. 

Several commenting parties agree with BNSF that the "2-to-r identification 

process needs improvement.- For instance, the United States Department of 

Transportation ("DOT") states that it "supports the request of BNSF that UPSP provide 

it with a clear determination on the shippers at 2-to-1 points to which BNSF has access 

rights." (DOT at 6). In fact, DOT requests that, "since the Board's merger analysis 

primarily addressed 2-to-1 'points' and traffic in 2-to-l 'corridors' rather than 2-to-1 

'shippers' . . . the Board revisit the terms of the traffic rights agreement to consider 

providing BNSF access to ail shippers at 2-to-l points, regardless of whether a shipper 

was closed or open to switching under a tariff in place at the time of the merger." (DOT 

at 6). DOTs proposal would be a workable solution to the competitive problem created 

by the merger, and BNSF would offer competitive service to any shippers to which it 

gained access under DOT's proposal. 

Fina Oil and Chemical Company ("Fina") and The Chemical Manufacturers 

Association and The Society of the Plastics Industry, Inc. ("CMA/SPI") also support 

BNSF's position. CMA/SPI requests Board action to eliminate the delays that have 

occurred in identifying "2-to-1" shippers (CMA-2/SPI-3 at 13), and Fina states that "Fina 

- Another commenter, Railco, Inc. ("Reilco"), asks the Board to modify its merger 
decision to allow Utah Railway access to its facility on the CV Spur. BNSF notes that, 
if the Board grants Railco's request, BNSF will vigorously compete to participate in the 
transportation of the Railco traffic. 



[requests] resolution of the issues that hinder definition of all 2:1 points in order to 

expedite the expansion of the traffic base to BNSF." (FINA-1 at 7). The remedy 

requested by BNSF would substantially address the concerns raised by these parties. 

8. DEFINITIONS OF "NEW FACILITIES" and "TRANSLOADS" 

BNSF disputes UP's narrow Interpretation of the Board's "new facilities" and 

"transload' conditions. UP has contend 3d that r.ily totally new "greerfield" sites or 

existing facilities to which rail service is extended for the first time qualify for BNSF 

service under these conditions. (BNSF-PR-4, V.S. Rickershauser at 11, 24). BNSF 

recommends that the Board set clear principles defining these two terms so that shipper 

access to two-carrier service will not be delayed by protracted disputes.- Specifically, 

BNSF requests that the Board determine that the definition of "new facilities," although 

it does not include expansions of or additions to existing facilities, does include (1) 

vacant or existing rail-served facilities that undergo a change of ownership or lessee and 

(a) change the product shipped from or received at the facility, or (b) have not shipped 

or received by rail for at least 12 months prior to the resumption or proposed resumption 

of rail service; (2) existing facilities constructing trackage for accessing rail service for 

the first time; and (3) newly constructed rail-served facilities. 

Several commenting parties agree with BNSF with respect to the interpretation of 

"new facilities". For example, DOT supports BNSF's position that the identification of 

"new facilities," both in the context of "2-to-l" points and the transload condition, "should 

- On August 8, 1997, BNSF and R.R. Donnelley & Sons Company filed a Joint 
Petition for En.'orcement c. Merger Condition (BN/SF-81, RRD-1) to require UP to comply 
with the transload condition. 



be resolved on a functional basis, Le., if newly rail-served or newly established as a 

transloading operation, a facility should be considered 'new' regardless of whether a 

building or structure was already in place on the property." (DOT at 6-7). And, DOT 

concluded, "We believe the STB should rule on this issue in such a way that allows 

BNSF access to the maximum number of shippers." (DOT at 7). 

CMA/SPI expresses "concernU that UP/SP and BNSF have not yet been able to 

agree on a written protocol to implement [the new facilities] condition." (CMA-2/SPI-3 

a* 6). Millennium Petrochemicals 'nc. ("Millennium") also supports BNSF's request for 

a prompt re-̂ olution of this dispute. Millennium maintains that "BNSF is hampered from 

being an effective compe'Jtor by uncertainty over how to implei.ient the Board's 

conditions regarding BNSF's rigt;t to serve new facilities along trackage rights lines." 

(MP!-? at 3. 8) Millennium urges the STB to intervene if the UP and BNSF cannot 

quickly come to agreement regarding the "new facilities" condition. (MPI-2 at 3, 8). 

C. CONTRACT MODIFICATION CONDITION 

BNSF's ability to compete at "2-to-l" points has been obstructed by UP's ability 

to foreclose BNSF from access to traffic by bundling rates and volumes at "2-to-1" points 

with rates and volumes at solely-served UP points. (BNSF-'3R-4 at 12, V.S. 

Rickershauser at 20-24). BNSF recommends that Guidelint-! No. 9 (the contract 

termination option) be eliminated and that BNSF should be granteo 'ccess to bundled 

solely-served facilities when necessary to restore competitive alternatives lost as a result 

of the merger combined with UP's leveraging practices. (BNSF-PR-4 at 12, V.S. 



Rickershauser at 20-24). The August 1 comments of other parties evince strong support 

for BNSF's request to eliminate Guideline No. 9. 

The National Industrial Transportation League ("NITL") states that "[t]his 

cancellation option . . . has been an impediment to utilization of the contract reopener 

condition," and "strongly supports" BNSF's request for the Board to rescind Guideline No. 

9. (NITL-2 at o). Fina also asserts that the ability of UP to cancel contracis of shippers 

that open up 50% of their volume to BNSF impedes BNSF's ability to compete. It 

"respectfiilly .eguests the Board to rescind Guideline No. 9 of Decision No. 57 . . . ." 

(FINA-1 at 3). 

CMA and SPI "also suggest the need for modification of the 50% contract 

reopener provision to . . . eliminate the ability of the UP/SP to cancel contracts where 

50% of the business is given to BNSF." (CMA-2/SP1-3 at 4-5). They state that 

"[g]ranting UP/SP the power to avoid its obligations under the balance of tli i contract in 

most cases has effectively eliminated the shipper's ability, and even v/illingness, to 

nef otiatt competitive offerings with BNSF," jd at 8, and that "me contract cancellation 

power bestowed upon UP/SP is counterproductive to the intent of the contract opener 

condition." (jd. at 9). In conclusion, they "urge the Board to rescind Guideline No. 9 of 

Decision No. 57." (Id. at 10).̂ ' 

- CMPJSPl also supports BNSF's concern that UP has used its market power to 
leverage customers through bundling to limit BNSF's ability to secure trafnc from "2-to-l" 
shippers. (CMA-2/SPI-3 at 10-11). They suggest that the Board may need to consider 
"enhancing the conditions in a manner that would enable BNSF successfully to compete 
for ["2-to-l"] traffic." (id, at 11.) 

mmm mm 



Tex Mex also supports rescission of Guideline No. 9. It states that the evidence 

to date "supports BNSF's concern that the contract modification condition is 

fundamentally flawed and gives UP/SP substantially more power to retain business than 

was intended under the condition." (TM-2 at 6-7). 

CMA/SPI also supports B '̂SF's request that Lake Charles, West Lake Charles, 

and Westlake, Louisiana, be treated as "2-to-r points for purposes of the contract 

modification condition. (CMA-2/SPI-3 at 5, 12-13). 

D. UP'S REFUSAL TO PERMIT BNSF ACCESS TC CERTAIN SHIPPERS 

UP has directiy prevented competition in certain instances by refusing BNSF 

access to certain shippers adversely affected by the UP/SP merger. Several of these 

instances have already been brought to the attention of the Board by BNSF and the 

shippers involved.-

In addition, UP has refused to pennit BNSF to access former UP or SP customers 

in New Orleans through reciprocal switch. (BNSF-PR-4 at 12, V.S. Rickershauser at 25). 

DOT agrees that reciprocal switching in New Orleans is a problem, and states that, "to 

the extent that routes to the West are restricted under a new switching tariff to a single 

5' See Finance Docket No. 32760, Joint Petition of The Burlington Northern and 
Santa Fe Railway Company and The Lower Colorado River Authority and The City of 
Austin for Enforcement of Merger Condition (BN/SF-80, LCRA-11); Joint Petition of The 
Burlington Northern and Santa Fe Railway Company and R.R. Donnelley & Sons 
Company for Enforcement of Merger Condition (BN/SF-81, RRD-1); and Petition of 
Monte!! USA, Inc. for Detemiination of West Lake Charles as a 2-to-l Point (MONT-13); 
Reply of The Burlington Nortiiern and Santa Fe Railway Company to Petition of Montell 
USA, Inc. for Determination of West Lake Charles as a 2-to-l Point (BN/SF-
82)(supporting Montell's Petition). On August 14, 1997, the Board granted the Joint 
Petition of BNSF and LCRA/Austin. See Finance Docket No. 32760. Decision No. 73 
(served Aug. 14, 1997). 
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earner, UPSP, it appears that UPSP has effectively created a 2-to-1 situation. We urge 

the Board to inquire into this problem and to take remedial action as necessary." (DOT 

at 6). As BNSF described in its August 1 comments, BNSF plans to file a separate 

petition for relief, seeking an order to require UP to open these industries to reciprocal 

switching by BNSF. 

E. UP SERVICE IS ADVERSELY AFFECTING BNSF's COMPETITIVENESS 

Various commenters share BNSF's concerns with the impact of UP service 

failures on BNSF's competitiveness. BNSF's July 1 Quarterly Progress Report and 

Augurt 1 comments described the impact of service issues in several instances, 

including hau'age failures between Houston and Brownsville, failure to provide trackage 

at Oroville, California, mishandling of cars at the Sjolander fac'ity in Dayton, 1 axas, and 

general failures to properly and timely handle BNSF cars in reciprocal switching. UP 

service delays and failures involving BNSF traffic or dispatching of BNSF trains on 

trackage rights lines are increasing and are adversely affecting BNSF's competitiveness. 

At Houston, and between Houston and Iowa Junction, extreme congestion 

continues to exist with many trains tied up in operating sidings causing unacceptable 

delays to BNSF trains. UP appears to be giving preference to its trains over BNSF trains 

contrary to the aispatching protocol. In any event, shippers reliant on BNSF overhead 

train operations should not bear the consequences of UP service problems. BNSF is 

working with UP on solutions to the Houston congestion problem, but neither BNSF nor 

UP has not yet identified a workable solution. 



Further, BNSF has been experiencing problems in providing service to Robstown 

for interchange to Tex Mex. On several occasions, access to the UP line at Algoa for 

BNSF's trains for this service has been unacceptably delayed. It appears that UP has 

been favoring its own trains over BNSF trains and unduly restricting BNSF trains to 

certain windows. BNSF understands that UP has recently addressed this issue with its 

operations personnel, but it is too soon to tell if the problem has been rectified. 

BNSF has also experienced unacceptable delays in the haulage service by UP 

from Algoa to Brownsville. UP has been favoring its own trains and has not furnished 

sufficient power to provide the haulaae service for BNSF trains. Recently, BNSF has 

agreed to furnish the power for these haulage trains, but is still experiencing 

unacceptable delays in the service to Brownsville. 

At Eagle Pass, BNSF has an agreement with UP under which BNSF is to have 

preferential use of two 10,000 ft. tracks near Mile Post 22 at Ryan's Ruin. UP is entitled 

to use thr-̂ e tracks, but only if BNSF is not using them. Despite that agreement, UP 

recently has been occupying those tracks and denying BNSF the preferential use of the 

tracks. !n addition, BNSF's interchange with the FNM has been degraded by UP. UP 

slots BNSF's interchange with FNM at times which result in a one day's delay in the 

interchange. The interchange should be on a first come, first served basis. 

Additionally, UP continues to fail to deliver BNSF traffic originating from the Little 

Rock and Western Railway ("LRWN"), the Little Rock Port Authority Railroad ("LRPA"), 

and other customers in Little Rock to BNSF at Pine Bluff within the three-day standard 

previously agreed upon. Many cars are t-jking two weeks or more to be delivered to 

10 



BNSF. I his unacceptable service has already led to the loss of a significant volume of 

competitive traffic from Green Bay Packaging's Perry, AR mill. To remedy this situation, 

BNSF has made a request to UP that it be given the right to operate between Little Rock 

and Pine Bluff, connecting directly with the LRWN and LRPA, or, in the alternative, that 

UP operate a train dedicated to BNSF traffic each day between Little Rock and Pine 

Bluff. 

UP also continues to cause delays on traffic originating from customers BNSF can 

serve on the Baytown Branch The agreement for UP to deliver alt cars from the 

Baytown Branch to BNSF at Dayton is not being acu)mplished, with many cars going to 

Houston causing six to eight day delays. UP should be ordered to cease the practice 

of taking BNSF cars to Houston when ihose cars are originated at Baytown Branch 

customers accessible to BNSF. 

Further, BNSF has experienced UP-caused delays of its Utah Railway switchers 

at Grant Tower in the Salt Lake City area and North Salt Lake in either direction and in 

accessing track to switch customers in the area. It was anticipated that the diversion of 

SP trains through Ogden to UP's Cheyenne route would reduce the delays, but the 

situation has not appreciably improved. BNSF's local trains should be given equal 

dispatch with UP's trains, other than intermodal and automotive tra'ns. 

BNSF knows that customers hold BNSF accountable for the quality of service it 

provides them, whether provided on its own lines, over trackage rights lines or in 

conjunction with haulage or reciprocal switching ~ even if the shortcomings are 

attributable to UP. BNSF believes that the burden of UP's service problems ~ whether 

11 



caused by the UP/SP merger implementation or othenvise ~ should not be permitted to 

fall upon shippers seeking to use the new entrant. BNSF. as it seeks to establish and 

expand a competitive presence as the Board intended. 

BNSF is closely reviewing these issues with UP and, if workable operating 

procedures are not properly adopted and the issues ameliorated, BNSF will seek 

recourse from the Board in appropriate proreedings. 

* • • 

The Board must address each of the above obstacles before BNSF will be able 

to compete with UP as effectively as the Board contemplated in imposing the conditions. 

Thus, prompt Board action is required in these discrete areas which the Board should 

be able to address expeditiously, without the need for a proceeding that seeks to 

relitigate any of the issues that it addressed in its merger decision. 

il. THE BOARD SHOULD NOT ASSESS THE EFFECTIVENESS OF COMPETITION 
BY COMPARISON TO PRE-SET MARKET SHARES 

KCS urges the Board to prejudge the amount of lime it will take for competition 

betwe«n BNSF and UP to become fully effective, to equate competitive vigor with market 

share, to prejudge the market share necessary for competition to be deemed effective, 

and to decide in advance that the remedy if BNSF should not meet KCS's market-share 

"Standard" will be divestiture. Those E3lf-serving proposals misunderstand the nature 

of competition and are not in the beet interests of shippers. 

The Board and the ICC have long analyzed railroad mergers without placing 

heavy reliance on market shares. The Board's analysis of mergers contrasts with the 

analysis used in other industries, where roarket share-driven analytic tools such as the 

12 



Herfindahl-Hirschman Index are used heavily.- The Board instead focuses ~ properiy ~ 

on the number of railroads in a maricet and on whether each has the basic attributes 

necessary to provide effective competition.- How much share each carrier will end up 

with is determined by their respective successes in beating each other for business. 

That is the competitive process. And it works only when both competitors in a two-

carrier market strive hard for business. 

KCS, for its own purposes, suggests a different model. According to KCS (KCS-2 

at 11-12), BNSF cannot be deemed to have successfully replaced the competitive 

discipline supplied by SP unless it replicates SP's mari<et share "within a specified period 

(perhaps three years) after the merger consummation date," and "failure" by BNSF to 

meet that "Standard" should result in divestiture of lines. That analysis is seriously 

fiawed. 

Market share is a rough measure at best of the competitive pressure a railroad 

(or any other business) exerts on its rival.- As "upstart" companies in many businesses 

- See Department of Justice & Federal Trade Commission, Merger Guidelines 
(April 2. 1992). 

- See, e ^ , Dec No. 44. at 117 ("We now believe that rail carriers can and do 
compete effectively wiih each other in two-carrier markets."); at 118 ("in prior 
mergers, the ICC often permitted the number of railroads offering service in a given 
market to decrease to two railroads."). 

- See W. Baumol, J. Panzar & R. Willig, Contestable Markets and the Theory of 
Industry Structure 222 (1982) ("we can no longer accept as per se indicators of poor 
mari<et perfonnance evidence such as concentration"); Landes & Posner, Market Power 
in Antitrust Cases, 94 Harv. L. Rev. 937, 947 (1981) ("Market share alone is 
misleading."); Metro Mobile CTS, Inc. v. NewVector Communications, Inc., 892 F.2d 
62, 63 (9th Cir. 1989) ("[r]eliance on statistical market share in cases involving regulated 
industries is at best a tricky enterprise"; "'[b]lind reliance upon market share, divorced 
from commercial reality, [can] give a misleading picture of a firm's actual ability to control 
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show, even a competitor with very little market share can have a substantial effect on 

the behavior of incumbent firms, bringing consumers the benefits of competition by 

causing the incumbentf as well as the new entrant to improve price/service offerings to 

win business. What is necessary for such competition to be effective is not any particular 

market share, but an action-backed commitment by the new entrant to the market. 

Here, the Board should ask not whether BNSF has achieved any particular market 

share by any particular date, but whether it has made the necessary action-backed 

commitments - training and qualifying crews, rehabilitating lines, actively soliciting 

business, acquiring necessary storage capacity, and so on - to serve the new markets 

(and. if not, why not). To the extent that such investments have been made, the 

competitive process wilt push both UP and BNSF to try to win business, since fixed costs 

at that point have ceased to be an obstacle. To the e.\1ent that such investments have 

not been made, the Board should inquire whether BN3F faces impediments to 

committing capital that should be removed. 

Even if market share were to be used to measure BNSF's competitiveness, the 

"Standard" KCS proposes would be the wrong one. BNSF does not have access, as UP 

and SP did, to all customers along the trackage rights lines or at "2-to-l" points, bJt only 

to customers UP establishes and confirms as "2-to-l". Further, all of the "2-to-r 

customers for whose business BNSF is competing have been doing business in the past 

with UP or SP, some for decades or even more than a century. Many of those 

prices or exclude competition'"); Ball Memorial Hospital, Inc. v. Mutual Hospital 
Insurance, Inc., 784 F.2d 1325, 1336 (7th Cir. 1986) ("[m]arket share is just a way of 
estimating market power, which is the ultimate consideration"). 
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customers have contracts with UP or SP. BNSF certainly hop'-s (and intends to 

compete vigorously) to win at least as much of their business as SP had, but it is not 

realistic to describe as a "failure" by BNor any situation In which the merged UP/SP 

system might succeed in retaining for three or more years the business of at least as 

high a percentage of those customers as UP alone used to have, especially if UP has 

to make rate or service concessions (because of BNSF competition) to retain some of 

that business. Indeed, to the extent that UP finds BNSF a more formidable competitor 

than it did SP, UP may well make competitive offerings that result in a higher mari<et 

share than UP alone had pre-merger, all to the benefit of shippers, yet KCS's test would 

deem such a situation non-competitive and BNSF's efforts unsuccessful. 

Furthermore, even if the merger conditions are worthing exactly as they should 

(even if, for example, the problems identified here and in BNSF's August 1 comments 

are successfully solved), it is likely that in some markets BNSF will exited SP's pre­

merger market share over time, while in others it wilt not meet it, even while providing 

strong competitive discipline in all affected markets. A market-by-market analysis 

requiring BNSF to capture as high a share in every maritet as SP had - which is what 

KCS appears to propose ~ would result in numerous inaccurate conclusions that BNSF 

had not provided competitive discipline in particular i.̂ artcets. 

Finally, KCS's „c.t-serving proposal could result in real and substantial harm to 

shippers. KCS's interest in bringing abou'. divestiture (if its "Standard" is not met) is 

obvious. But KCS's "Standard" might be met in a way that would do shippers no good. 

If the Board announced that UP would be required to divest a line unless BNSF achieved 
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a soecified market share by a particular date, UP would have a perverse incentive to 

avoid that result by competing less aggressively. UP might let the quality of its service 

deteriorate, cease making necessary investments, or simply refuse to bid (or refuse to 

bid aggressively) on particular business so as to increase BNSF's market share until the 

threat of divestiture had passed. Whatever benefits such a scenario might have for 

BNSF, it would certainly not benefit shippers or the public interest. It is little wonder, 

then, that the only proposal for a specific market share "test" comes not from any 

shipper, shipper organization, or governmental entity, but from an opportunistic railroad 

that sees potential advantages for itself if BNSF "falls" the test and divestiture results. 

The Board should reject KCS's proposed market share test. 

III. BNSF IS WORKING TO SATISFY THE BASIC GOALS OF THE MERGER 
CONDITIONS 

A few commenters raise concerns with respect to BNSF's operations or its ability 

to 'xmpete over the trackage rights lines. Many of these concerns are either based on 

misinformation, or are being actively addressed by BNSF 

A. SIT CAPACITY IN THE GULF COAST REGION 

Several commenters express concern that BNSF has been impeded in the Gulf 

Coast region by a lack of SIT facilities necessary to serve the plastics industry. (CMA-

2/SP-3 at 11-12; FINA-1 at 3-4; MPI-2 at 3). For example, Fina states that it does not 

believe that either UP or BNSF has adequate and effective storage space for existing 

business and that neither carrier appea'-s to have any definite plans to expand its 

existing SIT capacity. (Fina-1 at 3). Millennium states that BNSF is not yet an effective 

competitor in the Gulf Coast .-egion. Among the reasons for this alleged failure, it cites 
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BNSF'b .nability to obtain adequate SIT within the region. (MPI-2 at 3, 6-8). CMA/SPI 

states that, while "additional infonnation is required concerning the implementation of th e 

SIT access conditions," CMA-2/SPI-3 at i l , it is evident that "shippers cannot have 

confidence in BNSF's service quality if SIT capacity is not committed to BNSF". (CMA-

2/SPI-3 at 12). 

BNSF has adequate SIT capacity at the Sjolander facility at Dayton, TX to handle 

the demand for storage for the foreseeable ftjture. (See BNSF-PR-4, V.S. Rickershauser 

at 26-27). Under its April 28, 1997 agreement with UP, BNSF has the right to utilize 

one-half of the capacity of that facility (approximately 1400 cars). However, as 

discussed in BNSF's August 1 comments, BNSF's difficulties in utilizing this SIT capacity 

have impeded BNSF's competitiveness in the Gulf Coast region. UP has continuously 

mishandled cars from "2-to-r shippers on the Baytown Branch ~ inciuding cars that 

should go to the Sjolander facility. Rather than directing that the cars of those "2-to-r 

shippers (including potential BNSF traffic) be stored at the Sjolander facility where they 

could be promptly accessed by BNSF once the shipper decides to bill tue cars out to 

BNSF, UP has directed the cars to be stored at Houston or elsewhere. This practice has 

disadvantaged BNSF in competing with UP on the Gulf Coast. The Board should require 

UP to store "2-to-l" shippers' traffic in Sjolander whenever possible and, if stored 

elsewhere, to deliver the traffic to BNSF at the most efficient point, rather than returning 

it for interchange with BNSF at Dayton, thereby eliminating the impediment BNSF has 

been facing with respect to SIT utilization in the Gulf Coast region. 
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In addition, BNSF is using its existing pre-merger SIT facilities for its other Gulf 

Coast plastics customers and is continuing staged expansion of the capacity of these 

facilities as necessary. BNSF is also discussing with other parties additional SIT 

capacity expansions at various points along its trackage rights lines to meet anticipated 

growing demand. 

B. SOUTH TEXAS 

Tex Mex asserts that it "has been at a substantial competitive disadvantage to 

UP/SP and BNSF, and especially to UP/SP, by not being able to bid for their non-

Mexican traffic as well." (TM-2 at 11, V.S. Turner at 1-2). Throughout the merger 

proceeding, Tex Mex argued that, as a condition of the merger, it should be able to 

compete fcr non-Mexican traffic originating or terminating in Houston. The Board 

rejected Tex Mex's arguments i-i Decision No. 44, and should not relitigate the issue in 

this proceeding. 

Tex Mex further suggests that UP's congestion at Houston has caused operational 

problems for BNSF along the Algoa route. Tex Mex alleges that UP recently has limited 

BNSF to one train a day in each direction on that route and that the restriction 

significantly limits the amount of traffic BNSF can carry over that line. Tex Mex is 

incorrect in suggesting that UP has limited BNSF traffic over the Algoa route. At no point 

has UP limited BNSF from operating more than one train a day over this route. Further. 

UP and BNSF presently are working on a plan for adding a second daily BNSF train 

along the Algoa route. 
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C. CENTRAL CORRIDOR 

Several commenters express concern that BNSF's serv'ce levels and tonnage 

have been less than anticipated in the Central Corridor. For example, the California 

Public Utilities Commission ("CPUC") asserts that, as of June 30, 1997. BNSF was 

operating only 3 manifest trains a week in each direction, as opposed to the daily train 

service that was projected and the approximately 20 daily trains that are operated by UP. 

(CPUC at 3-6). The CPUC also asserts that BNSF is not running intermodal trains in 

Central Corridor. (CPUC at 9-10). 

In fact, BNSF is operating daily train service along the Central Corridor. Daily 

operations commenced on July 14, 1997. BNSF service has been increasing and is 

meeting cun-ent demand. As traffic demand increases, BNSF will ncrease its operations 

in the corridor. 

The CPUC also expresses concern that UP and BNSF have not moved forward 

with plans to construct a join' intermodal terminal ("JIT") at the Port of Oakland. BNSF 

is actively working with the Port of Oakland to design an adequate JIT facility that will 

provide BNSF the capability to serve the Port of Oakland directly. 

With respect to intennodal service, BNSF continues to offer such service between 

the Salt Lake Valley and points on the BNSF system by handling intermodal traffic on 

daily merchandise trains netween Denver and Salt Lake City. BNSF intends to 

reexamine the feasibility of providing dedicated intermodal service after UP reroutes its 

tiirough frains to the UP mainline through Wyoming, thereby relieving the congestion on 
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the Denver-Salt Lake City route which has prevented BNSF from consistently achieving 

the required transit times and trailer availability. 

D. 1-5 CORRIDOR 

The CPUC notes that BNSF is operating one train a day in each direction over the 

1-5 Corridor while UP operates 20 trains a day into and out of California along its 1-5 

route. (CPUC at 6-9). It should be noted, however, that BNSF did not begin operating 

over the Bieber to Keddie route until July 15, 1997. BNSF's one daily train over this 

route already is approaching capacity. In fact, due to increasing volumes and to improve 

customer service (in light of UP's refusal to permit BNSF to .iet out Salt Lake City route 

traffic at Oroville), BNSF is planning to add a second scheduled train between Klamath 

Falls and Provo by September 1, 1997. In addition, BNSF now operates a second 

"extra" merchandise train several times epsh week and anticipates replacing this train 

with a second scheduled merchandise train between Klamath Falls and Stockton. BNSF 

remains committed to growing operations along the Bieber-Keddis route. 

E. GENERAL COMPETITIVENESS AND AGGRESSIVENESS IN 
MARKETING 

A few shippers expi-sss concerns regarding BNSF's ability to compete with UP. 

While such shippers n.ay be disappointed with the results of the competitive process, 

that disappointment does not indicate that PNSF lacks the commitment or has failed to 

exert the necessary effort to compete with UP. For instance, NITL's survey, attached 

to its August 1 comments, indicates that some shippers on trackage rights lines may not 

have yet been contacted by BNSF regarding the possibility of BNSF service. BNSF is, 

however, continuing its efforts to contact all "2-to-l" customers along the trackage rights 
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lines either via telephone or in-person. Much of the difficulty in contacting these 

customers is due to name changes, customer relocation, or new customers moving into 

existing facilities. In many such situations, tiiese changes arc not reflected in UP's "2-to-

1" list or in local industrial or telephone directories. Many of those customers who have 

not been contacted are those to whom BNSF only recently gained access, and eight 

BNSF teams are currently involved in a canvassing "blitz" effort at the major "2-to-l" 

points to identify and contact additional customers. BNSF plans to substantially 

complete this effort by the end of August, 1997. 

Similarly, with respect to Mexican traffic, BNSF has steadily grown its business 

with Tex Mex over the Corpus Christi/Robstown interchange and is aggressively seeking 

to grow the business further. In particular, BNSF is worthing with both Tex Mex and TFM 

to increase its Mexico commercial offerings for its customers and is establishing a 

Mexico commercial group to facilitate grc vth, both in the United States and Mexico. 

Arriving at a long-term commercial arrangement for BNSF competitive access to the 

Mexican mari<et remains a high priority for BNSF, 

Further, while International Paper Company ("IP") asserts that BNSF failed to 

provide it with timely and complete responses to its RFP's for traffic originating at its 

Camden and Pine Bluff facilities and that BNSF has been unable to meet IP's boxcar 

needs and requests, IP-19 at 4-10. BNSF representatives have met regularly with 

representatives of IP to address IP's concerns. At the most recent meeting on August 

15, 1997, BNSF expressed its commitment to provide IP with timely and complete 

responses to IP's RFP's and to work to meet IP's equipment and service needs. In 

21 



response, IP confirmed that BNSF will bf̂  shortly receiving additional RFP's for business 

opportunities from both Camden and Pine Bluff. 

Several other commenters assert that BNSF is unable ô compete effectively with 

UP notwithstanding BNSF's efforts. For instance. Cyprus Amax Coal Sales Corporation 

("Cyprus Amax") indicates that BNSF has informed it that BNSF can not be competitive 

with UP over the former SP route for service at its Willow Creek and Plateau mines. 

(See BNSF-PR-4, V.S. Rickershauser at 13-14.) As a result, UP service to the mines 

is deteriorating, and UP has snnounced a revision to its pricing policy which Cyprus 

Amax believes could result in significantly higher rates for its coal. (CYP-2 at 6). To 

remedy this situation, Cyprus Amax proposes that the Board take action to restore pre­

merger competition, including granting BNSF trackage rights over UP's line through Las 

Vegas or reducing BNSF's cost structure over the former SP route, (id, at 7). 

Similarly, Sierra Pacific Power Company ("Sierra Pacific") states that the contract 

rates for URC-BNSF dual line service received in response to its solicitations were 

significantly above the UP/SP single-line contract rates from comparable Utah mines. 

(SPP-2 at 5-6). To remedy the competitive disadvantage which Sierra Pacific believes 

is inherent in a joint BNSF-URC movement. Sierra Pacific suggests that the Board act 

to provide it with the right to receive single-line service at its North Valmy plant or to 

revise the trackage rights compensation BNSF must pay so that BNSF can provide 

competitive service to the plant, (id, at 9, Both Cyprus Amax's and Sier.^ Pacific's 

proposed solutions would remedy the competitive harm which they assert has resulted 

due to the merger. 
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BNSF continues to remain committed to competing vigorously over the trackage 

rights lines. The evidence submitted by BNSF. as well as the comments filed August 1, 

demonstrate that BNSF has been worthing for the past year to become fully competitive. 

This is, however, an ongoing, dynamic process, and BNSF continues to work hard in 

both operations and marketing to make its new service fully competitive.^ 

CONCLUSION 

The Board should use the oversight proceeding as an opportunity to address specific 

circumstances in which UP is impeding BNSF's ability to compete in the ways that the 

merger conditions contemplated. The Board should not adopt principles or procedures 

that result in the relitigation of the merger or a static assessment of the sufficiency of the 

merger conditions. Rather, in assessing BNSF's effectiveness over the trackage rights 

lines, the Board should review whether BNSF has made the necessary commitments to 

serve new markets. 

The August 1 comments highlight the need for Board action on certain issues in 

order to ensure that the BNSF is able to compete as fully and as effectively over the 

trackage rights lines as the Board contemplated. Specifically, as set forth in BNSF's 

August 1 comments and as further described below,- the Board should : 

^ ' in its comments, '-ina asserts that BNSF diverted Fine's traffic over BNSF's New 
Orieans trarVgge rights without Fina's consent. (Fina-1 at 6). However, in the instance 
cited by Fina, the rerouting of Fina's traffic to New Orleans enabled BNSF to avoid 
congestion on its line to Binninghain, AL which would have severely delayed Fina's and 
other customers' traffic between the Gulf Coast and the Southeast. Nonetheless. BNSF 
now routes Fina's traffic to Birmingham as Fina has requested. 

^ ' BNSF has not repeated herein all of the requests for Board action that were set 
forth in its August 1 comments. Each of those requested actions is. however, necessary 
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establish a presumption that any shipper located at a "2-to-r location is entitled to 

two-carrier sen.'ice and place the burden on UP to rebut that presumption, 

establish clear principles governing the definitions of "new facilities" and "transloads" 

and "'^ar procedures requiring UP to respond promptly to requests to recognize 

BNSF access to particular projects, 

rescind Guideline No. 9 in Decision No. 57. 

grant BNSF access to bundled UP sole-served facilities when necessary to 

restore competitive alternatives lost to shippers as a result of the UP/SP merger 

combined with UP's leveraging activity. 

address service issues, including but not limited to those existing at: 

• the Sjolander facility in Dayton, where UP should be required to prefer the 
storage of cars from "2-iO-r customers over those from non-"2-to-r 
customers when space at Sjolander is constrained, and to return any cars 
not stored at Dayton to BNSF at the most efficient point; 

• South Texas involving the movement of BNSF trains and traffic between 
Algoa and Robstown and Brownsville and at Eagle Pass, where UP should 
be required to refrain from actions that unduly delay BNSF's service; 

• Little Rock and Pine Bluff, where BNSF should be given the right to operate 
between Little Rock and Pine Bluff, connecting directly to the LRWN and 
LRPA, or, alternatively, UP should be required to operate a daily train 
dedicated to BNSF traffic between Little Rock and Pine Bluff; 

• the Baytown Branch, where UP should be required to cease the practice of 
taking BNSF cars originated at Baytown Branch customers to which BNSF 
has access to Houston and instead to interchange those cars with BNSF at 
Dayton; and 

to ensure BNSF's competitiveness with the merged UP/SP system. 
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• Grant Tower in the Salt Lake City area and North Salt Lake, where BNSF's 
local trains should be given equal dispatch with UP's trains, other than 
intermodal and automotive trains. 

BNSF believes tiiat UP is not properiy implementing certain aspects of the Board's 

conditions and that those actions are impeding BNSF's competitiveness. BNSF requests 

the Board aoi either upon the comments or replies to address these Issues before it ends 

this phase of oversight, or institute appropriate subproceedings to take evidence as 

necessary to examine and remedy these issues on an expedited basis. 

Respectfully submitted, 

Erika Z. Jones 
Adrian L. Steel, Jr. 
Roy T. Englert, Jr. 
Kathryn A. Kusske 

Mayer, Brown & Platt 
2000 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 
(202) 463-2000 

Jeffrey R. Moreland 
Richard E. Weicher 
Janice G. Barber 
Michael E. Roper 
Sidney L. Strickland, Jr. 

The Bur.i.igton Northern 
and Santa Fe Railway Company 
3017 Lou Menk Drive 
P.O. Box 961039 
Ft. Worth, Texas 76161-0039 
(817) 352-2353 

and 

1700 East Golf Read 
So .dumb rg, Illinois 60173 
(847) 995-6887 

Attorneys for The Buriington Northern and Santa Fe Railway Company 

August 20, 1997 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 (Sub-No. 21) 

UNION PACIFIC CORPORATION, LT ÎON PACIFIC R/JLROAD COMPANT\' 
AND MISSOURI PACIFIC RAILROAD COMPANY ^ 

- CONTROL AND MERGER -
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWEST EP^ RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

[OVERSIGHT] 

REPLY OF THE INTERNATIONAL PAPER COMPANY 

In accordance with the Board's Decision No. 1 in this oversight proceeding, served May " 

1997, The International Paper Company ("IP") submitted its initial comments on A ugust 1,1997 that 

addressed the issue of whether tliC conditions imposed on the merger had been effective in 

addressing the anticompetitive effects of the merger. In that submission, IP focused heavily on 

relating the facts concerning BNSF's ability to provide a competitive service. Without belaboring 

the point made there, IP noted that BNSF has not in fact been able to provide anything approaching 

a competitive altemative to tne UP/SP at IP's Pine Bluff facility and has provided no service at all 

at its Camden mill. In this Reply, IP is addressing tvo additional points-namely, UP/SP's restrictive 

interpretation of the merger conditions and UP's worsening service. 

IP has reviewed very carefully the comments filed by the U.S. Department of Transportation 

and the Oregon Department of Transportation on August 1 and concurs in all of those sentiments. 



Prior to the Board's decision approving the merger, IP also contended that the Board should require 

divestiture of one of the parallel lines in the Houston-Memphis Corridor as the best way to ensure ^ ^ ^ ^ 

that there would be ineaningftil competitive service provided to shippers after the merger. We took | H B 

this position becaus,̂  of cur concem that there would be operati onal constraints and insufticient 

traffic available to the BNSF in this region to enable it to repl *he competition lost by UP's 

acquisition of SP. Declining to order divestiture, the STB chose instead to give the BNSF traffic 

rights with substantial conditions that were intended to preserve competition in this region, which 

directly affects many IP facilities (including the major mills at Pine Bluff and Camden, Arkansas). 

And, prior to consummating its acquisition, die UP agreed 'Mti: every pro-competitive condition that 

was imposed and reiterated its position that the BNSF wouid be a vigorous competitor for the 

combined UP/SP in any affected region. 

From the comments filed to date, it appears that the UP has set about to minimize the BNSF's 

ability to become the competitive altemative by interpreting those conditions very narrowly. While 

we understand that UP/SP also has the right to compete for tlie business in these regions, its narrow 

interpretations have worked to deprive BNSF of the traffic base it needs to become a viable 

competitor. For example, IP is disturbed that UP/SP has removed a large number of customer 

facilities from the "2-to-l" category, taking the position instead that they are not entitled to BNSF 

competition. Similarly, the fact that BNSF is required to file petitions seeking to enforce the "new 

facility" and "transload" conditions (see, for example, the Joint Petition of the Burlington Northem 

and Santa Fe Railway Company and R.R. Donnelly & Sons Company for Enforcement of Merger 

Condition, filed August 8,1997, BN/SF-81) is very troubling. And, DOT's concem about UP/SP's 
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denial of access by BN to shippers that were open to UP and SP • 
pen UP and SP reciprocal switching prior to the 

merger is correct. Simply stateJ it ill K^i, . 
P > state. It in-behooves the UP/SP to take a narrow construction of the 

merger conditions at this point, when it premised its entire « r • 

subjected to missed switches nn • 

eastern c„,ers a,. „perie„cing similar car supply and iransi, „r„h, 
UP's difficulties have besunl„h» . • )"««"'^«< problems, as Ihe 

begun ,0 have a dom,„„ effec. on fte ofter .i|r„ads. Whatever .he reason 
It appears plain that UP/SP does not . ^ me reason, 

no, have enough locomotives or c . » s ,„ handle *e business *a, 



IS 
there. And, given the fact that BNSF is not able to service this traffic either, IP finds itself in a 

worsening crisis conceming the availability of rail service to its facilities in the southwest. 

Respectfiilly submitted, 

GALLAND, KHARASCH & GARFINKLE, P.C. 

By: 
Edward D. Greenberg 

1054 Thirty-First Street, N.W. 
Washington, DC 20007 
(202) 342-.5200 
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in this proceeding. 

Edward'f̂  Greenberg 
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5J public Rece " 

BEFORE THE 
SURPACE TRANSPORTATION BOARD 

Union Pacific Corporation, Union Pacific 
Railroad Company and Missouri Pacific Railroad Co. 

-- Control and Merger --
Southern Pacific R a i l Corp., Southern Pacific 

Trans. Co., St. Louis Southwestern Railway Co., 
SPCSL Corp. and The Denver and Rio Grande Western Railroad Co. 

Pinance Docket No. 327 60 (Sub-No. 21) 
(UP/SP Oversight) 

REPLY OF 
THE TEXAS MEXICAN RAILWAY COMPANY 

Pursuant: to the Surface Transportation Board's ("Board") 

Decision No. 1, served May 7, 1^97, i n the UP/SP Oversight 

proceeding,The Texas Mexican Railway Company ("Tex Mex") 

hereby submits i t s reply t o comments submitted bv p a r t i e s on 

August 1, 1937 w i f - regard to the e f f e c t s of the merger on 

i'' The "QP/SP Oversight proceeding" r e f e r s t o the proceeding 
i n s t i t u t e d i n Finance Docket No. 32760 (Sub-No. 21), Ui>ion 
P a c i f i c Corp.. Union P a c i f i c Co. and Missouri P a c i f i c Railroad 
Co. -- Control and Merger -- Southern Paci.ic Rail Corp.. 
Southern Pacific Trans. Co.. St. Louis Soi.thwestern Railwav Co.. 
SPCSL Corp. and The Denver and Rio Grande Western Railroad Co.. 
Decision No. 1, served May 7, 1997. The UP/SP Oversight 
proceeding embraces the proceeding i n Finance Docket No. 32760, 
Union Pacific Corp., Union P a c i f i c Co, ' T^-"'*^-and Missouri P a c i f i c 

Southern P a c i f i c R a i l Railroad Co. -- Control and Merger -
Corp., Southern Pacific Trans. Co.. St. Louis Southwestern 
Railwav Co.. SPCSL Corp. and The Denver and Rio Grande Western 
Railroad Co. , hereina.'^ter r e f e r r e d to as "UP/SP. " 



competition and implementation of c e r t a i n conditions imposed t o 

address competitive harms. S p e c i f i c a l l y , Tex Mex wouid l i k e to 

address 1) comments of the Burlington Northern Santa Fe Railroad 

("BNSF") concerning i t s dealings w i t h Tex Mex, and 2) the 

comments of a number c;' parties, i n c l u d i n g the Railroad 

Commission of Texas ("RRCT"), the National I n d u s t r i a l 

Transportation League ("NITL"), the United fTtates Department of 

Agricultu r e ("USDA"̂  and large shippers i n the Houston area 

a t t e s t i n g to the s i g n i f i c a n t problems that remain unresolved i n 

connection with the JP/SP merger. 

1. BNSF says that i t continues t o be concerned wi t h "lack of 

long-term s t a b i l i t y and other problems i n the relationships and 

business arrangements necessary to serve Mexico over Laredo using 

the trackage r i g h t s granted BNSF f o r t h a t purpose." BNSF-1 at 

17. I n that connection, BNSF asserts: 

The absence of a long-term agreement precludes BNSF 
from o f f e r i n g long-term commitments t o customers and i s 
a substantial impediment t o BNSF's e f f e c t i v e use of 
Mexico-related trackage r i g h t s t o provide competitive 
d i s c i p l i n e on UP. Furthermore, Tex Mex has been 
pressing BNSF to route t r a f f i c over Houston. The 
re s u l t i s that shippers d e s i r i n g to use BNSF service to 
Mexico v i a Laredo could be required t o use Tex Mex's m f t j j k 
i n f e r i o r route from Houston t o Corpus C h r i s t i . The 
more e f f i c i e n t route i s to use BNGF t o Robstown and Tex 
Mex t o Laredo. I f Tex Mex i s allowed t o i n s i s t on 
Houston routings, BNSF's a b i l i t y to provide competitive 
service t o Mexico w i l l be diminished. 

I d . at 17-18. Accordingly, BNSF contends t h a t , "[wjhere 

necessary, the Board should modify the conditions t o ensure that 

they are serving the purpose f o r which they were intended. I n 

p a r t i c u l a r , the Board should . . . address Mexico-related issues 
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i f Tex Mex continues to prevent i n e f f i c i e n t routings t h a t harm 

competition..." I d . at 20. 

With respect to these comments, Tex Mex wisheJ to respond 

that i t has been working w e l l w i t h BNSF i n connection w i t h 

t r a f f i c moving over Laredo and interchanged w i t h BN at 

Robstowa, and expeccs to continue t o do so. As noted i n the 

comments f i l e d by Tex Mex (TM-2), UPSP has r e s t r i c t e d BNSF 

movements to one t r a i n per day due ostensibly t o congestion and 

oj e r a t i o n a l problems. While Tex Mex nc less than BNSF believes 

that a long-term agreement among the two r a i l r o a a s i s desirable, 

there i s no basis f o r the apparent i m p l i c a t i o n i n BNSF's comments 

that Tex Mex i s somehow to blame that such an agreement has not 

been concluded. I t takes two t o reach an agreement. 

For the same reason, there i s no basis f o r BNSF's suggestion 

that i t may need to invoke the Board's p r o t e c t i o n t o r e s i s t Tex 

Mex's "pressure" t o interchange t r a f f i c at Houston rather than 

Robstown. Tex Mex does believe that f o r many, i f not most types 

of t r a f f i c , an interchange between Tex Mex and BNSF at Houston 

would provide becter and more e f f i c i e n t service t o shippers than 

i s now provided f o r a number of reasons. Obviously, however, Tex 

Mex cannot force BNSF to change the interchange. Unless required 

by the Board, any such change would require the consent of both 

c a r r i e r s . BNSF's i m p l i c a t i o n that one of the smallest r a i l r o a d a 

i n the country couid coerce the largest one against i t s w i l l i s 

f l a t t e r i n g but f a n c i f u l . 
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2. In i t s comments (TM-2), Tex Mex di3cussed s i g n i f i c a n t 

problems remaining unresolved i n Houston and the south Texas 

market with respect to the merger. Tex Mex's concerns are amply 

echoed and confirmed by the comments of a number of other 

pa r t i e s , of which the Board should take special note. 

Of p a r t i c u l a r importance generally are the comments of the 

National I n d u s t r i a l T r a f f i c League ("NITL"). NITL reports that a 

survey of i t s members indicates that " f o r many shippers there has 

been a s i g n i f i c a n t d e t e r i o r a t i o n i n the q u a l i t y of service on 

both UP/SP and on BNSF." NITL-2. Like Tex Mex, NITL believes 

that i t i s too soon to determine the effectiveness of th«i 

conditions imposed to preserve competition, and i t urges the 

Board to continue to mr or the merger conditions closely. JAJ. 

at 3, 5. 

Of s p e c i f i c importance t o the markets served by Tex Mex are 

the f i l i n g s of the RRCT, USDA, Fina Oil and Chemical Company 

("Fina") and Millennium Petrochemicals, Inc. ("Millennium"). 

RRTC has recently sought to intervene i n t h i s proceeding 

because i t has "received numerous phone c a l l s from i r a t e shippers 

and s h o r t l i n e r a i l r o a d s p r o t e s t i n g the condition of services 

received r e s u l t i n g from the ongoing attempts t o integrate the 

Union Paci f i c ' s and Southern Pacific's operations i n Texas." 

RRCT-1 at 2. RRCT c i t e s several problems, including shortages of 

motive >ower and crews and delays i n the d e l i v e r y and r e t u r n of 

loaded i.nd empty cars. I d . RRCT a t t r i b u t e s these problems t o 

congestion i n the "Houston terminal area operations hub". I d -
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similarly, USDA filed comments based on two "listening 

sessions" held in Dodge City and Wichita, Kansas and on "numerous 

contacts we have received by phone, fax and mail." USDA Comments 

at 4. The comments received indicate to USDA that "BNSF does not 

appear to be providing the kind of effective competition the STB 

requires in these [grain] movements from Kansas, Oklahoma and 

Texas to the Gulf and Mexico." I^. USDA's comments focus 

particularly on the importance of Mexico as a market for U.S. 

grain producers and on "the availability of low-cost, competitive 

overland railroad services to Mexico." Id. at 5. USDA notes 

that " [algricultural shippers are generally frustrated by the 

apparent lack of vigorous competition among che only two carriers 

left in this important corridor, and between UPSP and the BNSF 

generally in railroi^d originations to all destinations from the 

lower Plains" (id. af. 4) , and it specifically suggests that the 

Board may need to modify the conditions grante.r to Tex Mex "to 

preserve effective competition for U.S. agricultural exporters to 

the Mexican market." (Id. at 6) .-' 

Fina i s a major o i l and chemical company with production 

f a c i l i t i e s located predominately along the Texas and Loui.= iana 

Gulf Coast, including f a c i l i t i e s i n the Houston area served by 

BNSF. Fina reports that i t "haa experienced c r i t i c a l service 

d e t e r i o r a t i o n from both UP and BNSF since the merger was 

2̂  Although USDA appears t o believe, mistakenly, that Tex Mex 
only has haulage r i g h t s between Robstown and Beaumo.it, that 
misunderstanding does not lecsen the force of i t s general point 
that the Board may need t o impose stronger conditions t o preserve 
competition 
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established." FINA-1 at 2. Fina has incurred numerous 

unnecessary costs as a r e s u l t of increased congestion, l o s t r a i l 

cars, inconsistent t r a n s i t times and inadequate storage space 

available on the UP or the BNSF. I d . at 3-4. With respect 

s p e c i f i c a l l y to Mexico, Fina states: 

Fina IS very interested i n exporting i t s product i n t o 
Mexico, preferably by r a i l . One pr o v i s i o n of the 
merger gave BNSF trackage l i g h t s .^nto Corpus C h r i s t i , 
with connections t o the Tex Mex Railroad. BNSF has not 
been aggressive i n marketing these r i g h t s . 

Millennium i s another major chemical company w i t h 

manufacturing plants i n the Houston area. Like Fina, Millennium 

also reports that there has been "a severe degradation of r a i l 

service i n the Gulf coast region of Texas post-merger," as well 

as an "e f f e c t i v e f a i l u r e of the conditions imposed upon the 

merger by the Board to maintc n e f f e c t i v e r a i l - t o - r a i l 

competition i n the Gulf coast region." MI-2 at 3. In th a t 

connection. Millennium c i t e s , among other things, admissions by 

UP/SP customer service personnel that service i n that region i s 

at i t s "worst i n twenty-eight years", as we]1 as increased 

t r a n s i t times on outbound shipments from Gulf Coast f a c i l i t i e s , 

d i s i u p t e d delivery s:;hedules, and $200,000 i n a d d i t i o n a l monthly 

f r e i g h t expenses. I d . at 3 , 5. 

Theae comments f u l l y confirm the problems and concerns 

expressed by Tex Mex i n i t s comments. They also underscore the 

need f o r the Board t o continue to monitor the UPSP merger clo s e l y 

i n t h i s oversight proceeding and, i f necessary, t o modify the 



conditions imposed or t o impose a d d i t i o n a l conditions t o the 

e:tent needed to protect competition and the public i n t e r e s t . 

Respectfully submitted. 

Richard A. A l i e n 
John V. Edwards 
Bianca C. Bennett 
Zuckert, Scoutt & Rasenberger, LLP 
888 17th Street, N.W. 
Suite 600 
Washington, D.C. 20006-3939 
(202) 298-8660 

/attorneys f o r The Texas Mexican 
Railway Company 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 32760 (Sub-No. 21) 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-CONTROL AND MERGER -
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIHC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER 

AND RIO GRANDE WESTERN RAILROAD COMPANY 

OVERSIGHT PROCEEDING 

REPLY COMMENTS OF THE KANSAS CITY SOUTHERN RAILWAY COMPANY 

INTRODUCTION 

This proceeding was initiated by the Surface Transportation Board ("STB" or "Board") in 

Finance Docket No. 32760 (Sub-No. 21), Decision No. 1, served May 7,1997, to "take 

comments from interested persons on the effectiveness and implementation" of the conditions 

imposed in Decision No. 44. Numerous parties, including The Kansas City Southem Railway 

Company ("KCS") filed comments in response to the Board's decision. A review of those 

comments clearly indicates that there is a need for continued oversight and for the adoption of 

objective standards by which to judge BNSF's perfonnance. KCS hereby replies to those 

comments filed by the other parties and joins in the request for an adoption of a process that 

guarantees the filing of more data and the use of objective standards. 
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Any assessment of the effect of the merger upon competition must be based upon d ta 

supplied b> .Applicants and BNSF. To date, however, there has not been development and 

disclosure of significant meaningfiil data upon which to measure BNSF's competitiveness vis-h-

vis the newly merged system.' This lack of information u due in part to the limited time that has 

elapsed since control was authorized. More importantly,' " Mid BNSF have failed to present 

specific quantitative market share data or other specific data upon which the Board could 

accurately assess the competitiveness between UP and BNSF. This lack of information, 

combined with the Houston service problems, support the need for the Board's continued 

oversight of the effectiveness of competition and the njxiessity of adopting an objective 

"measuring stick" by which to judge that competition. 

I. UP AND BNSF SHOULD BE REQUIRED TO PROVIDE SPECIFIC 
QUANTITATIVE INFORMATION TO BE UTILIZED IN THE BOARD'S 
CONTINUED OVERSIGHT OF THE MERGER 

The lack of information provided in the quarterly progress reports and in answers to the 

joint discovery requests have failed to provide the requisite data necessary for the Board to 

determine whether or not its conditions "have effectively addressed the competitive issues they 

were intended to remedy." As stated above, this is true in spite of the fact that the Board stated 

in Decision No. 1 of this oversight proceeding, that "we fiilly expect that the information 

presented by applicants in their July 1 progress report will be more extensive, including sp '̂̂ ific 

details of how each condition has been met.' Decision No. 1 at 6. Although both UP and BNSF 

' As stated in KCS's original comments, KCS is setting aside for the purpose of this 
reply KCS's arguments regarding the efficacy of the conditions imposed in Decision No. 44. 
kCS should not be deemed hereby to waive its argument that BNSF's trackage rights do not 
make it an effective competitor or that the Board's proposed conditions are either ineffective or 
unlawful. These issues have been preserved for appeal in KCS's Petitions for Review filed in the 
U.S. Court of Appeals for the District of Columbia. See Docket Nos. 97-1004 and 97-1072. 
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in their respective July 1 progress reports (UP/SP-303 and BNSF-PR-4) make a concerted effort 

to portray BNSF as an aggressive competitor, neither party even mentions the absence or 

existence of their respective "market shares."̂  

The meager numbers and examples given to date by UP and BNSF speak nothing of how 

BNSF competes with UP in those markets where BNSF was given trackage rights or how 

BNSF's traffic volumes compare with SP's prior to the merger. In short, there is no evidence of 

how BNSF compares to UP in the 2-to-l corridois. More pertinently, neither UP nor BNSF have 

revealed in their progress reports how each compares to the other. 

As set forth in KCS-2, the Board's ability to monitor the merger conditions relies on the 

self-serving reporting o the parties being policed and fails to provide i trigger for the invocation 

of Board action, such as divestiture of a parallel line .̂ Therefore, KC? proposed in KCS-2 a 

method consisting ui ciear, objective standards by which the Board and the public could judge 

BNSF's competitive ability. The five-step proposal called "The Standard" relies on market share 

as the standard upon which effectiveness of competition is measured.* In addition to KCS's 

proposal, the comments filed by other parties in the oversight proceeding emphasize the 

necessity for an objective standard to evaluate the competition, or lack thereof, between UP and 

BNSF. 

^ See KCS-2 at p. 8. 

^ KCS contends that the Board should use this objective standard as a measuring stick to 
judge the competitiveness of BNSF. If BNSF fails to compete or use the rights given them under 
the merger, the Board should give those rights to someone else. 

The Verified Statement of Dr. Curtis M. Grimm and Mr. Joseph J. Plaistow, attached 
hereto as Exhibit A, confirms that the use of market share date is an appropriate means by which 
to judge the effectiveness of a given competitor in the marketplace. 
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The comments filed by at least eight other parties in the oversight proceeding suggest that 

additional reporting of specific information and data should be imposed on UP and BNSF. For 

example, the State of Oregon Department of Iransportation ("ODOT') "support[s] the ongoing 

oversight process that will allow the Board to develop quality data on the competitive effects of 

major railroad mergers." ODOT at 3. Similarly, the Public Service Company of Colorado 

requests the Board to "order UP and BNSF to provide detailed information conceming changes 

in traffic volume, service levels and transit times." PCS-8 at 4. Sasol Alpha Olefins North 

America, Inc. ("SNA") also requests the Board to continue the five year oversight and modify the 

reporting condition of UP to include details of all merger related service problems. SNA-02 at 7. 

Finally, the comments of Empire District Electric Company imply that UP might not be 

accurately reporting its service performance, (EDEC-04 at 5), which suggests that additional 

objective reporting is appropriate. 

In addition to these general comments and requests for additional and/or modified 

reporting requirements, four parties have requested that the Board establish clear and specific 

guidelines or metrics with which the Board should u.sc to fully evaluate whether BNSF has in 

fact become an effective substitute for a pre-merger SP. Millennium Petrochemicals, Inc. 

("MPI"), the Chemical Manufactures Association ("CMA"), the Society of the Plastics Industry, 

Inc. ("SPI"), and FINA Oil & Chemical Company ("FINA") all assert tliat additional data in the 

form of some sort of standard is needed in order to gain any meaningful analysis of the effect of 

the merger conditions imposed by ihe Board. MPI, CMA and SPI support the reporting 

requirement of "performance metrics demonstrating clearly and concretely the progress (or lack 

of progress) made by the UP/SP in implementing their merger and by BNSF in capturing trafBc 

available to it under the merger conditions." CMA-2, SPI-3 at 14; and see MPI-2 at 4. 
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Likewi.se, FINA "requests that the Board establish clear guidelines in terms of performance 

measurements and dates to which the full impact of the merger can be realized." FINA-1 at 10. 

The record makes it clear that some objective mechanism is needed. As set forth in KCS-

2 and the Verified Statement of Dr. Grimm and Mr. Plaistow, the market share analysis under 

'The Standard" would be an optimal mechanism that will enable the Board to measure the 

effectiveness of competition as a result of the merger. The need for a standardized mechanism 

for this evaluation is unequivocally supported by the suggestions and requests found in the 

comments of the parties cited above. 

As pointed oui in KCS-2 and condensed here, requirinf; some specified reporting and 

measuring mechanism would produce the following benefits: It (a) would assure that pre-merger 

levels of competition will be maintained; (b) would require BNSF and UP to prove, through their 

action; ., that the BNSF Settlement Agreement, as modified by the Board in Decision No. 44, 

proviues effective competition for all markets; (c) would utilize objective criteria not susceptible 

to the subjective arguments that might be leveled against cost or rate level data or self-fulfilling 

comments; (d) would eliminate reh-uice upon UP's and BNSF's self-policing and reporting; and 

(e) would provide the Board with a cost effective mechanism by which it could conduct its 

oversight process, eliminating the need of the Board to constantly warn, or otherwise chastirc, 

UP and BNSF for the lack of meaningful information. The Board therefore should adopt the 

procedures and requirements set forth in "The Standard." 

II. UP'S SERVICE PROBLEMS IN HOUSTON ARE A FURTHER INDICATION OF 
THE NEED FOR CONTINUED OVERSIGHT OF THE MERGER 

As stated in KCS-2, UP fail" to acknowledge that service problems in the Houston area 

are bottlenecking the nation's Icâ gest petrochemical complex. The merged rail system of UP and 
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SP is now the only rail line serving many of the petrochemical companies in Houston. As ftirther 

detailed in KCS-2, a recent press account reported that there are chemical plants in the Houston 

area that are a heartbeat away from being forced to close their doors due to UP's inability to ship 

chemicals to customers.' UP's failure to provide any information or data on the service problems 

in Houston further :apports the Board's continued oversight of the merger. 

Other parties to this oversight proceeding also have pointed out the Houston service 

problems. These comments provide additional buttress to the necessity for continued oversight 

by the Board. For example, MPI points out that the problems in the Gulf Coast region of Texas, 

particularly the Dayton SIT yard, are thwarting shippers' businesses. MPI-2 at 4-5. Similarly, 

CMA and SPI pô nt out that severe service deficiencies in the Houston area are adding to costs 

bome by shippers. CMA-2/SPI-3 at 16-17. Furthermore, Champion Intemational Corporation 

("CIC") shows that potential production iniermptions liave plagued its facilities bas^ on the 

Houston congestion. CIC-2 at 1-3. SNA estimates that the Houston service problems have 

increased its overall transportation costs by 25%. SN .A-02 at 5-6. 

Finally, the National Industrial Transportation League (NITL) conducted a survey of its 

members to assess the effectiveness of the merger. An overwhelming conclusion of the survey 

foimd that "there has been a significant deterioration in the quality of rail service provided in the 

westem United States by the merged BNSF and UP/SP systems." NITL-2 at 2. Moreover, 

NITL's August 15,1997 issue of "Notice" states that rail ::ervice problems in Houston are getting 

even worse. Even emergency calls to UP have been necessary because of reports of s. total 

shutdown of .service in the Houston area. See Notice, The Shippers' Voice since 1907, August 

' See Nelson Antosh, Plants Deal With Rail Bodleneck, Houston Chronicle, July 26, 
1997, at B1, attached to KCS-2 as Exhibit A. 
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15,1997, at 149, attached as Exhibit B. These service problems indicate that the E oard needs to 

consider altemative means by which these shippers can transport their goods out of the Houston 

area. 

CONCLUSION 

Due to the lack of meaningful market share data, the Board should continue its oversight 

of the operations of both UP and BNSF to insure that the competitive harms resulting fix>m th : ^{^§1^ 

merger are alleviated by the conditions imposed in Decision No. 44, In effecting this oversight, 

Ûe Board r̂ ôuld adopt the five step program outlined by KCS, or another similar program, in 

order to provide for a meaningful, objective assessment of the efficacy of the conditions. At a 

minimum, both UP and BNSF should be required to produce its current 100"b traffic tapes in a 

timely manner for ŝ b̂sequent oversight proceedings. 

Respectfully Submitted, 

Richard P. Bmening 
Robert K. Dreiling 
THE KAIJSAS CITY SOUTHERN 

RAILWAY COMPANY 

114 West 11th Su-eet 
Kansas City, Missouri 64105 
Tel: (816) 556-0392 
Fax: (816)556-0227 

William A. MuiTins 
Sandra L. Brown 
TROUTMAN SANDERS LLP 

13001 Street, N.W. 
Suite 500 East 
Washington, D.C. :.0005-3314 
Tel: (202) >74-2950 
Fax: (202)274-2994 

Attomeys for The Kansas City Southem 
Railway Company 
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I. INTRODUCTION 

A. < Qualifications 

My name is Curtis M. Grimm, and I am Professor and Chair of Transportation, Business 

and Public Policy, College of Business and Management, Umversity of Maryland at College 

Park. Recently, 1 have participated actively in a number of rail meiger proceedings. Specifically, 

I provided testimony evaluating tbe competitive consequences of these transactions. My 

background and qualifications are fully set forth in my previous statement in this proceeding on 

behalf of KCS (KCS-33, Vol. II , dated March 29,1996). 

My name is Joseph J. Plaistow, Vice President and partner of Snavely, King, Majoros, 

O'Connor & Lee, Inc. with offices at 1220 L Street, N.W., Washington, D.C. 20005. I have 

submitted three prior verified statements in this proceeding on behalf of KCS, including 

Comments of Kansas City SoiUhern Railway Company on Proposed Procedural Schedule. (KCS-

3) dated Septeraber 18, 1995, a.nd Comments of Kansas City Southern Railway Company and 

Request for Conditions (KCS-33, Vol. II) dated March 29, 1996. My background and 

qualifications are fully set forth in those statements. 

B. S Jiunary of Statement 

A number of parties in their comments noted the value of a more rigorous and specific 

approach to conducting UP/SP oversight. Such an approach, based on development of specific 

market share data from the UP and BN U-affic tapes, is both conceptually sound and feasible. 

This statement endorses and provides detail regarding this approach. 

n. A RIGOROUS APPROACH TO EVALUATING THE EFFICACY OF THE BNSF 
COMPETITIVE FIX 

As one of the conditions to its approval of the merger, the STB imposed a five year 

oversight condition to "examine whether the conditions we imposed have effectively addressed 



the competitive issues they were intended to remedy." To that end the Board has initiated this 

oversight proceeding. The competition provided by BNSF has been designated as a key matter 

to be considered in these proceedings, specifically whether the access provided to BNSF 

satisfactorily ameliorates the competitive hann resulting from the UP/SP merger. Otherwise 

stated, the key issue is whether the degree of competition between BNSr wd UP/SP is as 

vigorous as the pre-merger competition between UP and SP. 

The specific focus of the oversight is crucial. A Board attempt to undertake a broad 

based inquiry which seeks to develop data on efficiency and competitive effects of the merger is 

a difficult undertaking; however, tiie Board need not take on such a challenge. The Board should 

focus attention on the specific issue of BNSF's competitive stî ngtii in tfie markets where UP and 

SP were direct competitors since tfie overall post-merger competitive sti-engtfi of BNSF does not 

have much relevance to such an inquiry. 

The market share attained by BNSF in tfiese specific markets is tfie best measure of 

BNSF's competitive sUrengtfi. This measure takes into account tiie outcome of BNSF's efforts, 

reflecting its will and ability to compete against UP. It directly addresses issues raised in tfie 

proceeding as to whether BNSF would or would not be an effective competitor. For example, 

this measure addresses whether tiiere would be cost and service disadvantages from suth 

extensive, unprecedented use of U-ackage rights or whetiier BNSF has sufficient stî ngth to 

provide competition as effective as SP, tfie competitor for which BNSF is substiUiting. 

The use of market share data to assess competitiveness is solidly grounded ui tfie leading 

paradigm of industrial orgjanization economics ~ ttie stiiicture-conduct-performance frameworic. 

The framework posits that the stmcture of tfie industry influences tfie conduct of tfie finms witfiin 

that industry, which in tum determines industi-y performance. Suucture of an industiy refers to 



the number of sellers in an industry and their respective market shares. Within this frameworic, 

market share indices are widely accepted a-j important indicators of a market's competitive 

character and of a particular firm's strength witfun that maricet. For example, the Herfindahl 

index, commonly used in antitmst proceedings, sums tfie square of each firm's maricet share. The 

C4 index sums tfie market share of tfie four leading firms in an industry. Thus, focusing on 

market share indicators is consistent with tfiis fixmiework, which has long been followed in 

antitiust procedures, where market stincture and changes in market stincture provide the key 

evidence as to likely changes in conduct and performance resulting from mergers. 

While measures of conduct and/or performance, such as r9te levels and service 

performance indicators, can be used to supplement stmcturai measures of BNSF's competitive 

effectiveness, Mih measures have a number of limitations compared to market share data. 

Market share data is conceptually grounded and readily available through analysis of UP and 

BNSF traffic tapes while evidence on conduct and other performance measures, such as service 

quality, are difficult to quantify on a systematic basisV Evidence on price outcomes and trends 

as a performance measure could also supplement market share indicators and would be available 

through the traffic tapes, but caution must be used when drawing conclusions based on such data. 

First, rate data on individual movements from carrier traffic tapes can be unreliable, with ectual 

contract rates masked or rates provided in conjunction with specific m.̂ vements actually 

representing revenues for larger volumes of traffic from the same shipper. Second, rate 

comparisons over time are not valid in gauging changes in competitive circumstances unless 

resulting cost changes that are also occurring are controlled for in the analysis. The railroad 

' However, given the severe service problems in Houston and elsewhere, evidence on service levels 
should clearly be a supplemental component of fut >*-: monitoring proceedings. 



industry has exhibited declining costs firom productivity increases and changing traffic mix and 

this has largely driven corresponding declines in rates. Indeed, borfi UP and BNSF have 

predicted substantial cost savings as a result of their respective consolidations. As a result, in 

those circumstances where costs and rates are generally declining, one cannot conclude firom an 

absence of rate increases uiat rivalry in a particular maricet is unchanged. As with evidence on ^ 

conduct and service quality, rate data, properly controlling for cost changes and general rate 

trends, can be a useful supplement to market share data, but should not be used as a substitute. 

Ill, SUMMARY 

In summary, data on BN and UP's market shares in specific markets provides a direct, 

conceptually sound, and feasible measure of the efficacy of the merger conditions. The Board 

should encourage and facilitate a more rigorous market share based oversight in subsequent 

monitoring proceeding, "The Standard" proposed by KCS would accomplish such a rigorous 

oversight proceeding. A key element of such facilitation would be a requirement that BNSF and 

UP provide traffic tapes on a regular and timely basis as "The Standard" suggests. It is important 

however, that in adopting an objective standard by which to judge competitiveness, the Board 

should initiate its oversight proceedings when the most recent traffic tapes are available. These 

traffic tapes should be provided to dl parties and then a reasonable period to analyze such tapes 

should be given before comments are due. This would remedy the problem encountered in this 

proceeding, where BNSF's tiraffic tapes for tfie first two quarters of 1997 were made available 

only after the due date for comments. 
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UP Rail Service Problems In Texas 

There have been growing indications of severe rtil lervice problems in Texas, 
cspedalty in the Houston am. Results of a survey of League memben' experience 
with BNSF md UP since die UPSP nether were asacfaed to die Laague's Aaguit 1 
commenu to tiie Surface Traiupoitttien Boaid for its merger ovenigbt pnxeeding. 
The survey detailed deteriorating service ptobiems oo both tail tysems. 

More recently, a number ot Le^ae memben have called to lepott that Che 
proUefRs are £tft growing Mxne. Uiuce îabte facansit dmes bodi ftno the Wen Coast 
to Texas and bem'een Texas points, lost can. even reports of a lotaJ shutdov.!! of 
service in fhr HrnisMMrea. have pron̂ Med emergency calls to UP beadqnanars. 

Leagwt rSesKloii jir Erjimett spcrice wifli senior UP managers on August 14. 
They expliiaed .<t w«s a persocnel ptobiem, a sboRfall of experienced openiing peopie 
in the area, especially on the old SP lines. Brad King, vice president of tnnsporation 
tc Union Pacific, said that the following actions ttu: already being taken to sdve the 
problems: 

• An ̂ greisiv- hirmg plan of over 500 employees, primarily in the Texas. 
California, and Central co.-ndon. 

• Acquiring 150 a iditional locomodves by tite end of 1997. over and 
above the 260 new units already purchased in 1997. 

• Adding management resources to tbe Texts region and die Omaha 
Harriman Center 

• Reducing aJi non-essential track woric in order to minimize maintenance 
windows. 

• Opening satellite switching operations to assist major terminal flows. 

• Negotiating a Houston labor agreement diat is tentati«eiy scheduled for 
implementation on September 16 

• Iniiiatmg consolidation of the former SP Dispatciiing Center into the Omaha 
Hamman Center, sdwduied for completion by November 1. 

Hopefully these actions will begin to siiow resuhs soon. Memberr should 
conunue to report serious problems to the League so the siUiStion can be monitored. 

UPS strike Update 

Talks between UPS and its sinlung Teamsters began again on Thursday and 
continued Friday morning UPS has apparently signaled that it may be ready to 
withiiraw Its last and best fmal offer and »̂ negotiating again. Bui while UPS's 
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proposal to witiidraw from ihe multiemployer 
Teamsttr pension fimd. and begin its own that is more 
generous to its own Teamsters, appears to be the most 
important prt sion for the company, there an 
ttumerous odier provisions in the proposal thar are 
unportant for the uaiOD. snch as the right to cross the 
picket lines (tf odier unions. 

Thos. UPS's softening on the pension issue 
does not necessarily signal a quick ervi to die strike, 
tvea jf there were an agieement nacfaed over ihe 
weekend, it would be several days before 'ne 
employees went back to work. 

Another factor is the LTS pilots, whose 
connaa negodatioas were put on hold eariier Iti the 
nnamer. The pilots. »ijose contract demands centered 
nMinjy on money, and salary parity with other airline 
inlots, could stnke in die fall, and the Teamsters aie 
a ^ y on record as promising to honor dieir picket 

SAC Update 

Th« federal Railroad Administiation has 
deaded to begin publishing regular aanounceir.ents of 
the Railroad Safety Advisory Cemnunee's worfane 
group activities and sumis reports The August 4 
edition of the Federal Register consdoites tbe fint such 
Status rt^rt. Forinformaoon.cont̂ i VickvMcCuUv 

Tripartite Shippers Meeting 
Set for SepittnbBr In Scotland 

Pj'̂ afMons aie beinj finalized for the fourth 
annû  Tnpanite .Meeting ot* shippers which will be 
held September 7-9 in Dunblane. Scotland. Since 
I European Shippett' 
CounaJ (ESC), Japan Shippers Council (JSC) and the 
uttgiie have ma ;o discuss and formulate posiuons on 
a vanety of ti-anspoRation issues. 

From the first moeung in Brussels. Belsium tc 
last year's session m Washington. DC. the Txipamte 
group has engaged in a series of cooperauve activities 
dial have helped solidify shipper support on a number 
of key manet?. These have included U S. ocean 
shipping reform Isgislarion. deiegulst.'sry efforts in 
Japan, and ongoing court cases in Europe that could 
Ie«i to revetting the current liner block exemption 
audiority. 

At Ust year $ mee'Jng, the joint grojp agreed 
that the forum should expand to include shipper 
observers from other orgamrauons. This year's 
meeting m ScoU.ind i$ expected to include 
neptesentauves from the Hong Kong Shippers Council. 

f ^ ^ ^ ^ o t Z ^ . Se::̂  r 
M^rodiat ion among shipper poup, that ™ ^ 

mfluewiai iniiinaoonal policymaking bodies. Asi 

^ ^ f ^ in the outcome of transponation 
policy. This year s inpartite detegaion will explore 

nufi" bener repment themsei:!̂  m 

^nowjet. llie^tioupf include but .enJiTmiSw 
*e htexnanonal Chamber of Coimnerce (ICO-
tot«nat.onai Maritime Orsanization ^ 0 : ^ 
Cons«h«,ve Shipping CS,«ip ,CS0); Z 
O ânizanoa .for Economic Coopeiadon and 
Development (OECD). v,'!^**'̂  aoo 

Also iiKlttded for diaenssioD on dus year s 
n»eetmg agtnda. for the first time, wiU be sviation 
issues. Over die coHise of the past several yean, issiifis 
pertaraing to air freight transportation have taken on 
r^titinvaaaiuxforsbippm. R e c e n t b y 
bodi the ESC and Logue widi the IntemarionaJ Air 
Cargo Association and Caxjo Airline Associatton are 
likely to be ducassed. 

Sanctions on Japanese Flag 
Sliips Could Occur Next Month 

Although the U S. and Japan agreed this Spring to 
ax ending of unfavorable operuing conditions at 
Japan's pons, the lack of action by the Japanese 
government has prompted the possibility diat the U S 
iMy impose economic sanctions on Jaoan's fJa* 
canie.'s that call at U.S. po«s. ^ 

I — — 
The Notict-% wMUy newsleiicr thai provides 

up-io-dttt mforrouon on domestic ami mienuit)tm 
trwwporution issues-ii published by Tbe National 
iBdunnal Trwuportation Uague. The League, founded 
"« 1907. IS the nauon't oMest aad laigest shipper 
•Mociauen reprejeming businesses of aJI sizes, usioe all 
mode, of owponaiion to move d«r goods in ininstaie 
mtertttte. and inicniational commerce. 

The informaiioa conctined m the Atoiie* is 
copyrighted by the Uague. The Atone*. 77M SHippea 
voiet, IS a regiuered trademark of ihe Uague. 
\ W - . ^ * ' ? r "r*" n»y «»*0 view the 
.̂ ouee each week on th« Leagge's website: www.<wLorg 

Masean. 1700 North Moore SirMt. Suitt 1900 
>̂ l.«g«0B. VA 222C9-I904; (703) ^A-Sol^ ,^ . 
mijan^nid.org. 
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BEFORE THE 
ACE TRANSPORTATION BOARD 

WASHINGTON. D.C. 

Union Pacific Corp., Union Pacific Railroad Co. 

and Missouri Pacific Railroad Co. 

~ Control and Merger ~ Southern Pacific 

Railroad Corp., Southern Pacific Transportation 

Co., St. Louis Southwestern Railway Co., 

SPCSL Corp., and the Denver & Kio Grande 

Westem Railroad Company (OVERSIGHT) 

ORIGINAL'"̂ ^ 
DOT-2 

F.D. No. 32760 (Sub-No. 21) 

REPLY COMMENTS OF THE 
UNITED STATES DEPARTMENT OF TRANSPORTATION 

Introduction 

The Surface Transportation Board ("STB" or "Board") has instituted this 

proceeding to implement the oversight condition it imposed in Finance Docket 

No. 32760, the merger of the Union Pacific ("UP") ana Southem Pacific ("SF ) 

railroads (collectively, "UPSi'"). Decision No. 1, served May 7,1997 ("Decision"). 

The United States Department of Transportation ("DOT" or "Department") 

submitted initial comments expressing its concem both with the safety 

implications of the ongoing integration of the UP and SP, and with the delay in 

implementing those conditions designed to position the Burlington Northem 

Santa Fe ("BNSF") railroad as a competitor of UPSP. DOT-1, filed August 1,1997. 

We now offer this reply to the initial comments of other parties. 

Service Problems Since the Merger 

Most shippers who have filed comments have severely criticized service 

since the merger. Although there are a Swme exceptions (Statement of the Port of 

Corpus Christi Authority, CC-1 at 1-3; Statetnent of Sea-Land Service, Inc.), these 
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parties generally have reported a substantial deterioration in service. However, 

very few have provided any quantification of the adverse changes. See 

Comments of North American Logistics Services, NALS-1. The complaints most 

oiten concern the situation in Texas, particularly service in the Houston area, but 

they extend as well to the Central Corridor. Joint Comments of the Chemical 

Manufacturers Association and the Society of the Plastics Industry, CNA-2/SPI-3 

at 10; Comments of the California Public Utilities Commission, passim: 

Comments of the Intermountain Power Agency, IP A-3 at 4; Comments of Fina 

Oil and Chemical Co., FINA-1; Comments of Cyprus Amax Coal Sales Corp., 

CYP-2 at 5-6. Most of the criticism is directed at UPSP, but BNSF is included as 

well. See CYP-2 at 5-6; Comments of Champion Intemational Corp. at 2-4; 

Comments of Millennium Petrochemicals, Inc., MPI-1 at 3-8. 

The Department is concemer* and we believe the Board should be as well, 

about this apparent erosion of service quality, whatever the cause. However, the 

pivotal question for the purpose of this oversight proceeding is the degree to 

which the operational problems UPSP has encountered are a consequence of the 

merger, and not the result of other market developments that affect service 

levels. The information available to date does not provide a sufficient basis to 

make this determination. 

For example, the Board recognized in the merger proceeding that storage 

in transit ("SIT") capacity was critical to viable competition for chemical and 

plastics <-raffic in Texas. F.D. No. 32760, Decision No. 44 at 151-52 (served August 

12,1996). Because UPSP is handling virtually all of this traffic with SIT facilities 

that were in place before the merger, a reasonable argument could be made that 

capacity constraints, combined with a significant rise in demand for chemicals 

and plastics, have contributed importantly to present service problems. See 

Comments of the Texas Mexican Railway Co., Attachment B. The extreme 

congestion and delays in the Houston area, at least in part, may be linked to this 

demand/capacity situation. Such problems can cause cascading delays 

throughout the rail system, resulting in poor utilization of equipment. To the 

extent capacity constraints may be involved, the service problem is broader than 

the merger-related issues of major concern in the instant proceeding. 

DOT recommends that the STB require UPSP to address the 

capacity/congestion problems related to the merger (paying particular attention 

to the Houston area), and prov ide a plan to address; these issues, with 

mm 
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appropriate milestones that will permit the Board to monitor this situation 

closely. It should also consider having BNSF and other interested parties address 

the causes of this situation and suggest corrective action. 

Additionally, Amtrak has raised serious service-related problems ir its 

filing in this proceeding. Sei-vice levels do not appear to have improved on 

former SP lines, and have deteriorated significantly on the lormer UP lines. 

Amtrak is particularly concerned with what it considers to be UPSP violations of 

Amtrak's statutory priuiity over freight trains. 

DOT agrees with Amtrak (comments at 10) that with passenger train 

..vic»? (as vv'ith freight service) it is still too early to make a definitive conclusion 

o; • the effects of the merger. DOT believes that the new agreement currently 

being negotiatf d between Amtrak and UPSP should contain more meaningrvl 

penalties for railroad-caused delays in passenger train schedules. Nevertheles'̂ , 

we support Amtrak's request that UPSP provide more detailed information in its 

quarterly reports on the effect, including freight traffic increases on shared track, 

that the merger has had on Amtrak's on-time arrivals, as well as on the progress 

the carrier is making to improve passenger train performance. (Comments at 10.) 

Access to Traffic 

For BNSF to be a credible competitor to UPSP, it must be able to attract 

sufficient traffic to sustain service levels that meet shippers' needs. DOT has 

always been concerned that the trackage rights awarded in this consolidation 

cculd not, despite their broad scope, provide access to enough of the market to 

mitigate the otherwise anticompetitive effects of the merger. See F.D. No. 32670, 

DOT-4 at 34-39 (filed June 3,1996). As we noted previously, there appear to be 

disputes over the definition of some of the markets and shippers covered by the 

conditions that have hampered BNSF in its efforts to win new customers. DOT-1 

at 5-7. Specifically, we note that there are at least two formal petitions before the 

Board to designate specific facilities as transloading points to which BNSF should 

have access. BNSF-80/LCRA-11; BNSF-81/RRD-1. Such a facility-by-facility, 

shipper-by-shipper approach will significantly delay the development of BNSF's 

traffic base, and will, in turn, risk a further delay of BNSF's ability to compete 

effectively. We urge the Board to ensure that such disputes are resolved 



expeditiously, through a general, rather than a case-by-case, approach, and in a 

manner that allows BNSF access to sufficient traffic to suctain competitive 

service. 

The question of access to traffic moving unde*- contract rates poses a 

different problem. It is disappointing that so few existing contracts have been 

reopened to allow BNSF to bid. Many shippers have commented that they are 

reluctant to reopen a L'i'Si^ contract in cases where the contract covers multiple 

plants, some in 2-to-l markets, and some that were always solely-served by 

either U^ or SP. Those shippers have expressed concem that UPSP would cancel 

the cont on the portion of the traffic BNSF could not serve, and raise the rates 

on the remaining traffic, and that this has discouraged them from exercising their 

rights under this condition of the merger. CMA-2/SPI-3 at 8-10; FINA-1 at 3; 

NITL-2 at 3. They have asked the Board to eliminate Guideline No. 9, announced 

in Decision No. 57 (served November 20,1996), so that UPSP would be required 

to maintain the existing contract rate on a smaller volume of traffic. 

We understand shippers' desire to maintain the lowest possible rates for 

their traffic. However, in contracts, as in mu ^ car and unit train tariffs, rates 

are often tied to volume because of the economies generated thereby. If UPSP 

has negotiated a rate covering multiple plants, with associated traffic levels, it 

should not be required to offer that same rate on significantly lower volume 

movements. The Board, however, could require not only that UPSP respond 

promptly to shippers as to whether it would cancel the contract ii BNSF obtained 

access to some of the traffic, but also that UPSP supply at the same time a good-

faith rate quote for the traffic in question in the event the contract :ate were 

canceled. Tliis would enable shippers to assess the combinec costs of the BNSF 

and UPSP rates versus the existing contract. 

This situation will not go away as contracts expire. There will always be 

manufacturers with multiple locations, some open to both BNSF and UPSP, and 

some solely-served by UPSP. It is realistic to expect that UPSP will continue to 

offer multiple plant agreements covering all a shipper's facilities, with more 

attractive terms than t lose offered to solely-served facilities. If the rates 

proffered by BNSF on he plants it can serve do not offset any increased rates 

UPSP may offer for lo\ /er volume movements, these shippers will not sign 

contracts with BNSF. This, too, would have significant long term implications 
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for the ability of BNSF to amass a sufficient traffic base to provide competitive 

service via trackage rights. 

Standards 

In our initial filing in this proceeding DOT indicated that it would file 

substantive comments only after review of the evidence submitted by shippers 

and other interested parties. DOT-1 at 1-2. However, most of the initial 

comments contained little or no hard data on which to base a decision on the 

progress UPSP has made towards implementing the rate and service benefits of 

the merger, or the degree to which BNSF has been able to provide sufficient and 

effective competition. We agree with the majority of the commenters, who stated 

that it was still far too early to j'ldge the r/erger's success or failure. 

Nevertheless, we had expected ti-iat there would be more evidence filed, 

particularly on the effect BNSF's presence (or absence) in the market has had on 

rate levels. 

Several parties - NITL, CMA/SPL and the Kansas City Southern Railway 

Company ("KCS"), among others ~ have pr jposed that the Board establish 

standards and/or guidelines to help it determine the merger's progress towards 

anticipated rate and service benefits. See KCS-2 at 7-13. Data on areas covered 

by the standards would be provided in BNSF and UPSP quarterly reports, and 

by other parties in their periodic comments to the STB. This would allow the 

Board and others to have an objective means by which to judge whether the 

conditions placed on the merger to mitigate its adverse competitive impacts were 

effective, and the extent of UPSP's progress toward full consolidation and 

improved service. DOT agrees in principle with this approach. Without 

meaningful standards or benchmarks, it is di.fficult for the Board and interested 

parties to judge whether the conditions placed on the merger a'-e working 

properly, and whether the benefits envisioned by UPSP have been realized. 

It is particularly important to have standards by which to assess the 

implementation of the trackage rights conditions. Unless BNSF is an effective 

competitor to UPSP in markets where rail competition would have otherwise 

been reduced from 2 carriers to 1, the Board must consider alternative measures 

to protect shippers, up to and including divestiture. Although it is unrealistic to 

expect that BNSF would be a fu'.l competitor so soon after implementation, it is 



critical that the Board establish objective measures for assessing BNSF's 

performance and its impact in the market. 

However, BNSF market share, supported by several parties as the primary 

standard for this purpose (e g.. KCS-2 at 11), should not be the decisive criterion 

by which the level of competition is judged. BNSF must have sufficient traffic to 

sustain service levels that allow it to be a realistic choice for shippers, but that 

traffic level could be far less than that of an independent SP. 

The most important indicator of the impact of the trackage rights 

conditions is the effect BNSF's presence in the market has on the rates offered by 

UPSP. Additionally, to assess the degree to which the merger has been 

successful in producing benefits for shippers, criteria should be developed that 

allo'. v parties to judge service improvements (or deterioration) that are closely (if 

not solely) tied to the consolidation, not to increases or decreases in traffic, or 

other events that would have occurred with or without the merger. 

We recognize that rate data, in particular, are difficult to come by, and that 

much of the information must be submitted by shippers as well as by the tw o 

railroads. Nevertheless, the Board should explore this issue more fully, and 

develop a list of data that should be provided on a quarterly basis (for the 

carriers) and during the course of the oversight proceeding (for other parties). 

Conclusion 

Although the service problems currently being experienced by shippers 

and Amtrak give cause for concern, it is not yet clear to what extent those 

problems result from implenentation of the merger. We urge the Board to 

require UPSP to provide a plan for addiessing any merger-related problems, and 

submit detailed updates in their quarterly reports. To the extent t*- ,̂t the 

problems extend to BNSF service via Irackage right;,, that carrier should provide 

updates as well. 

The Department urges the Board to take all the steps it can to assure BNSF 

access to as wide a market as possible. We believe the STB should remain 

sensitive to the possibility that, even with all these actions, the trackage rights 

conditions may fail to perform their function in providing effective competition 

to UPSP. It is still too early to make judgments on the effectiveness of the 
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trackage rights conditions. However, the necessity of making such a 
determination in the not-too-distant fuhire is a compelling argument for the 
establishment of standards and benchmarks by which to make that 
determinatic '\. 

DOT commends the STB for the efforts it is expending in monitoring the 
effects of this merger. We look forward to working with the Board throughout 
the rest of this oversight proceeding. 

Respectfully submitted. 

Nancy E. Mpjadden 
General Cof^sel 

August 20,1997 

"m 
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Mr. Vernon A. Williams 
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Otficsof tho Secretary 

Part ol 
puWic Record BEFORE THE 

SURFACE TRANSPORTATION BOARD 
WASHINGTON, D.C. 

UNION PACIFIC CORP., UNION PACIFIC ) 
RAILROAD CO. AND MISSOURI PACIFIC ) 
RAILROAD CO.-- CONTROL AND MERGER -- ) 
SOUTHERN PACIFIC RAIL CORP.,SOUTHERN ) FINANCE DOCKET 
PACIFIC TRANSPORTATION CO., ST.LOUIS ) NO. 32760 (Sub-No. 2 i ; 
SOUTHWESTERN RAILWAY CO., SPCSL CORP.) 
AND THE DENVER AND RIO GRANDE WESTERN) OVERSIGHT 

RAILROAD CO. > 

RKPLY QF THg UNITF.D STATER nP.PARTMKNT OF JUSTICE 

The United States Department of Justice ("the Department" or 

"DOJ") hereby replies to comments f i l e d by various p a r t i e s 

concerning the effectiveness of the trackage r i g h t s remedies 

ordered i n Decision No. 44. While i n some respects i t i s too 

soon to assess whether t he BNSF trackage r i g h t s have adequately 

restored the competition l o s t when UP acquired SP, the Department 

agrees w i t h several of the commenters that a d d i t i o n a l action i s 

required to protect shippers affe c t e d by the merger. Most 

importantly, the Board should examine the extent to which service 

handicaps may be preventing BNSF from being an e f f e c t i v e 

competitor, and take prompt action to remedy any such problems. 

The Board should also take action to f i n a l l y resolve the issue of 

which shippers - both e x i s t i n g and new - BNSF may serve, and 

1 



should consider whether a d d i t i o n a l action i s necessary t o permit 

BNSF to become and remain an e f f e c t i v e competitor f o r the t r a f f i c 

of shippers affected by the merger. F i n a l l y , the Department 

urges the Board to continue i t s oversight of the BNSF agreement 

and to ensure that BNSF and UP submit s u f f i c i e n t l y d e t a i l e d 

reports to allow for an adequate assessment of the effectiveness 

of the merger conditions i n m i t i g a t i n g the competitive harm the 

merger otherwise would have caused. The Board should also remain 

wary of the ultimate effectiveness of trackage r i g h t s to restore 

pre-merger competition, and continue to evaluate whether a 

s t r u c t u r a l remedy should be implemented. Below, we address 

various issues raised by commenters i n t h i s proceeding. 

1. .qprvice Problems 

A large number of the comments c i t e .-severe post-merger 

service problems wit h both UP and BNSF that have re s u l t e d i n long 

delays, s i g n i f i c a n t l y increased transportation costs, and i n some 

cases possible plant closures. { E . g . . Oregon DOT at 2; RRCT-1 at 

NITL-2 at 2; CMA-2/SPI-3 at 16-18; NALS-1, DeVoe VS; MPI-2 at 

4-5; CIC-2 at 1-4, SNA-02 at 3-6) The Board should c a r e f u l l y 

monitor these problems, and i f necessary take action t o enable 

shippers to receive the service improvements promised by the 

merging c a r r i e r s . Many of these disruptions may rrove to be 

temporary problemc created by the UP/SP i n t e g r a t i o n and the entry 

of BNSF i n t o new markets. Indeed, some shippers report t h a t the 

s i t u a t i o n has recently improved somewhat. (NITL-2 at 2; CIC-2 at 

3-4) 



jm-Of far greater concern are the reports that i n some cases 

BNSF has had d i f f i c u l t y o f f e r i n g competitive service levels due 

to lack of cooperation by UP. BNSF's complaints include 

inconsistent switching service, long delays i n hauling shipments 

of BNSF customers, and inadequate accesr to terminal and other 

f a c i l i t i e s . (BNSF-1 at 14-16) BNSF a^_^ reports that i t i s 

being disadvantaged by UP's handling of p l a s t i c cars at i t s SIT ̂ ^ ^ ^ 

f a c i l i t i e s (BNSF-1 at 16-17), a concern echoed by p l a s t i c s ^ ^ ^ ^ ^ w 

shippers (CMA-2/SPI-3 at 11-12). Utah Railway, while generally 

p o s i t i v e about the trackage r i g h t s operations i n the Central 

Corridor, reports that i t s service has been adversely affected by 

lack of yard access, delays due to congestion i n Salt Lake City, 

and i n some cases actions by UP employees to impede the movement 

of Utah's switch crews. (UTAH-2, West VS at 8-9) 

As BNSF c o r r e c t l y observes, shippers are l i k e l y t o react to 

such service disruptions by s h i f t i n g t r a f f i c from BNSF to UP. 

(BNSF-1 at 15) Unfortunately, given the myriad subtle ways that 

a track owner can disrupt a tenant's service, i t w i l l be 

extremely difficu..w for e i t h e r BNSF, through negotiations w i t h 

UP, or the Board, through regulatory i n t e r v e n t i o n , to be sure 

that BNSF's service levels are competitive w i t h UP's. 

The Board should attempt, however, to i d e n t i f y and i f 

practicable take steps to remedy any service problems 

a t t r i b u t a b l e to UP. In addition, the Department-, agrees w i t h the 

suggestion by CMA/SPI (CMA-2/SPI-3 at 16-18) that the Board 

should establish objective measurements f o r service and require 



t h a t UP and BNSF report information on t h e i r performance i n t h e i r 

q u a r t e r l y reports. 

2. T(i^"''T<'i^^ti"" 2 - t o - l Shippers 

BNSF reports that the " 2 - t o - l status" of a s i g n i f i c a n t 

number of shippers i s s t i l l unresolved. (BNSF-1 at 11-12) The 

process described by BNSF, i n which i t must i d e n t i f y 2 - t o - l 

shippers to UP and wait (sometimes months) f o r UP's confirmation 

before service can begin, i s unduly time-consuming and 

cumbersome. I t i s unacceptable that questions about BNSF's 

access to shippers remain open a year a f t e r the merger was 

approved and two years a f t e r UP, i n announcing the merger, 

committed that a l l 2 - t o - l shippers would have access to a second 

competitor. 

BNSF piot^uses that the Board establish a presumption that 

a l l shippers at 2-t o - l points may be served by BNSF and that UP 

have the burden of showing that the shipper had only one pre­

merger c a r r i e r . (BNSF-1 at 12-13< While an improvement on the 

current system, t h i s proposal would s t i l l require BNSF, UP, and 

possibly the Board to expend resources establishing the status of 

p a r t i c u l a r shippers. The Department believes that the Board 

should instead adopt the suggestion of the Department of 

Transportation that BNSF be given access to a l l shippers at 2-to-

1 points regardless of whether the shipper was closed or open to 

switching at the time of the merger. (DOT-1 at 6) This would 

eliminate the uncertainty about whicb shippers BNSF may serve at 

2-I-0-1 points once and f o r a l l , and would eliminate any need f o r 



the Board to make numerous decisions on access to p a r t i c u l a r 

shippers. While UP w i l l no doubt argue that t h i s gives some 

shippers a w i n d f a l l , i t i s far more important that a l l shippers 

who have l o s t a competitive option have access t o BNSF than to 

meticulously ensure that no solely-served shipper benefits from 

the trackage r i g h t s . 

3. T^^f-initior of "New F a c i l i t y " and "Transload Point' 

There appears to be s i m i l a r uncertainty about the 

i n t e r p r e t a t i o n of tne provisions i n Decision No. 44 g i v i n g BNSF 

access to "new f a c i l i t i e s " and "transload" points on the trackage 

r i g h t s , with UP apparently taking the p o s i t i o n that these 

provisions apply only to newly -constructed f a c i l i t i e s or e x i s t i n g 

f a c i l i t i e s that have never previously been served by r a i l . 

(BNSF-1 at 13) BNSF and UP have been unable to agree on a "formal 

w r i t t e n protocol" defining new f a c i l i t i e s and establishing 

procedures f o r BNSF access (UP/SP-303 at 84), and BNSF has 

requested that the Board adopt a d e f i n i t i o n and establish 

procedures i n t h i s proceeding. (BNSF-1 at 13) 

The Department supports BNSF's request that the Board 

resolve t h i s matter, both because i t i s important to eliminate 

the uncertainty now faced by shippers, contemplating new 

f a c i l i t i e s or transload points and beceiuse a d e f i n i t i o n 

established by the Board i . l i k e l y to be preferable to one agreed 

upon by competitors. The Department concurs w i t h DOT that the 

d e f i n i t i o n of "new f a c i l i t y " should be func t i o n a l (DOT-1 at 6-7), 

i. e . , that i t should t u r n on whether new service i s being 



established as opposed to whether e x i s t i n g structures are being 

served. For example, a shipper converting an e x i s t i n g s t r u c t u r e 

that i s abandoned or that has been without r a i l service f o r soae 

time should be i n the same p o s i t i o n as a shipper b u i l d i n g a 

s i m i l a r f a c i l i t y from the ground up. The Board should also 

establish procedures to ensure that any dispute about BNSF's 

access to new f a c i l i t i e s or transload points can be resolved 

promptly. 

4. BNSF Acce-qs to T r a f f i c Under Contract 

Under the CMA Agreement, as extended by Decision No. 44, 

shippers at 2-co-i p r i n t s are allowed to modify t h e i r e x i s t i n g 

UP/SP contracts to allow BNSF access to at least 50% of the 

contract voliime. The Board subseqi'.entl\ adopted a number of 

guidelines i n t e r p r e t i n g t h i s provision, one of which (Guideline 

No. 9) gives UP the r i g h t to terminate a contract i f the shipper 

exercises t h i s r i g h t , on the theory that since the UP or SP rates 

were established based on assumptions about receiving a 

p a r t i c u l a r volume of t r a f f i c , i t i s u n f a i r to hold UP to the 

contract i f i t ge .s less. BNS?" to date has gained r e l a t i v e l y 

l i t t l e t r a f f i c through t h i s contract reopener provision, (LNSF-

PR-4 at 10) and a number of ccriimenters, arguing that UP's r i g h t 

to terminate makes shippers r e l u c t a n t to give contract t r a f f i c t o 

BNSF, request that Guideline No. 9 be rescinded. (BNSF-PR-4, 

Rickerhauser VS at 23; CMA-2/SPI-3 at 6-10; NITL-2 at 4; FINA-1 

at 3) 

Contracts of the type at issue here - exclusive contracts or 



contracts guaranteeing a c a r r i e r a c e r t a i n volume of t r a f f i c -

can have procompetitive e f f i c i e n c i e s , and t y p i c a l l y do not raise 

compecitive concerns. Such contracts can reduce competition, 

however, where the incumbent locks up enough business that i t 

becomes d i f f i c u l t or impossible f o r an entrant to achieve the 

scale necessary vo remain viable. BNSF has not argued that the 

i n a b i l i t y to get t r a f f i c under the contract reopener p r o v i s i o n 

threatens i t s a b i l i t y to compete using the trackage r i g h t s (not 

su r p r i s i n g , since questioning i t s v i a b i l i t y i s not conducive to 

a t t r a c t i n g t r a f f i c ) , and indeed states that i t s operations are 

successful and growing. (BNSF-PR-4 at 5-6) 

I t i s unclear from the evidence to date whether BMSF has 

been or w i l l be able to achieve s u f f i c i e n t density on the 

trackage r i g h t s routes to maintain i t s e l f as a competitive force. 

Ther£ are some indications, however, i n p a r t i c u l a r BNSF's l i m i t e d 

service i n the Central Corridor (CPUC at 3-5; NlTL-2 at 4; SPP-2 

at 6-8), which suggest that BNSF has been unable to a t t r a c t the 

l e v e l of t r a f f i c predicted by UP, BNSF, and the Board. BNSF's 

Cotton Belt operations are more substantial, but, as some 

commenters point out (KCS-2 at 8; TM-2 at /-8), i t i s unclear 

what volume of t l "s t r a f f i c i s new t r a f f i c from 2 - t o - l points as 

oppot:ed to t r a f f i c re-routed from elstwhe.ve on BNSF's system.^ 

^ BNSF's volume of re-routed t r a f f i c i s also relevant, of 
course, as such operations may assist BNSF i n achieving t'le 
density necessary to support competitive service to 2 - t o - l 
shippers. I f r e l a t i v e l y l i t t l e of BNSF's t r a f f i c i n the c o r r i d o r 
i s moving from 2 - t o - l points, however, i t may indicate that BNSF 
i s not competitive f or that t r a f f i c f o r some reason. 



The Board should examine whether the limited use of the 

contract reopener provision threatens BNSF's ability to become 

and remain a strong coripetitor for traffic at 2-to-l points, and, 

if so, take the steps necessary to make more traffic open to 

effective competition by BNSF. As discussed further below, the 

Board should also require BNSF and UP to sutanit the information 

necessary to allow the Board tc adequately assess the competitive 

situation on the trackage rights routes. 

5. Continuing nveraiaht 

Although the implementation of the remedies ordered by the 

Board is s t i l l at a fairly early stage, i t is apparent from the 

comments submitted in this proceeding that continuing and 

vigorous oversight by the Board is wp^ranted. I t is imperative 

that where necessary the Board take action that will make the 

trackage rights remedy operate as promised. Where effective 

oversight is not possible or is too costly, the Board should 

consider structural alternatives to oversight as a means ot 

providing affected shippers with conpetitive alternatives. 

In order to adequately assess the progress made by BNSF and 

UP, the Board should establish more specific requirements for the 

information to be included in quarterly reports, including, at a 

minimum, information on service performance and morfc specific 

information on BNSF traffic at 2-to-l points. The Department 

mm-



also supports the proposal that UP and BNSF submit 100% t r a f f i c 

tapes annually in order to f a c i l i t a t e oversight of the 

effectiveness of the trackage rights remedy.^ 

August 20, 1997 Respectfully submitted. 

Michael D. B i l l i e l 
Attorney 
Antitrust Division 
U.S. Department of Justice 
325 Seventh St., N.W. 
Washington, D.C. 20530 

^ UP has made i t s t r a f f i c tapes available in this 
proceeding. 
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Office of the Secretary 
Case Control Unit 
ATTENTIO>!: STB Finance Docket No. 32760 (Sub No. 21) 
Surface Transportation Board 
Mercury Building ^^^s^ 
1925 K Street, N.W. 
Washington, D. C. 20423-0001 

Fe: Finance Docket No. 32760 (Sub No 21), Union Pacific Corporation, et al. — 
Control and Merger — Southem Pacific llail Corporation, et al. 

Dear Mr. Secretary: 

Enclosed herewith for filing in the above-captioned proceeding are the original and 25 
copies of the Reply Verified Statement on Behalf of North American LogistiServices, a Division 
of Mars, Incorporated. 

Also enclosed is a 3.5-inch diskette for this document that is formatted for WordPerfect 
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UNION PACIFIC CORPORATION, 
UNION PACIFIC RAILROAD COMPANY, 

AND MISSOURI PACIFIC RAILROAD COMPANY 
- CONTROL AND MERGER -

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 

COMPANY, SPCSL CORP., AND THE DENVER AND 
RIO GRANDE WESTERN RAILROAD COMPANY 

[OVERSIGHT] 

REPLY VERIFIED STATEMENT OF JAMES E. DEVOE 

1. My iiame is James E. DeVoe. I am Raii Transportation Manager of North American 

Logistic Services, a Division of Mars, Incorporated ("NALS"). I previously submitted a Verified 

Statement in this oversight proceeding on behalf of NALS on August 1, 1997 ("NALS-l")- As I 

explained in my prior statement, NALS is responsible for arranging the transportation service 

received by the production units of Mars, Incorporated. Those units include M&M/Mars, Uncle 

Ben's Inc., and Kal Kan Foods, Inc. 

2. Several parties have claimed that the rail merger which ib flic subjec* of this oversight 

proceeding has produced more responsive rail service, increased rail competition, improved 
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communications, and increased service options for their traffic.̂  Others have discussed the 

problems they are expenencing with the merged carriers' sovice, particularly in Texas.̂ ' This 

statement is submitted in reply to those parties who claim that this mergei has resulted in improved 

service, to corroborate and confirm tbose statements v/iach have described deficiencies in the service 

of the Union Pacific Railroad Company ("UP") in Texas, and to up the STB on NALS's 

probl<*ms with the UP service which I described in my prior statement. The STB will thus have 

available to it the most current and complete information concerning the UP's service to NALS as 

it discharges its important oversight duties in this proceeding. 

3. In my prior statement, I requested that the STB, among other things, order the UP to 

allow the Burlington Northem Santa Fe Raihoad Company ('BNSF") to have direct access to a Kal 

Kan plant at Wunotoo, NV. [̂13. That request is reaffirmed here. In addition, I detailed in my 

statement the severe difficulties that the Uncle Ben's facility in Houston, TX has experienced with 

the UP service since the merger, particularly on shipments to one of Uncle Ben's Canadian 

customers. 1̂4. I stated that the UP service is so poor that it is placing Uncle Ben's business with 

that customer at risk. Events that have occurred since my earlier statement have confirmed the 

See, jLg., Statements of Charles G. Raymond on behalf of Sea-L and St rvice. Inc. 
and W. Gary Quinn, on behalf of Tennessee Valley Authority, filed by applicants on / .ugust 1, 
1997, and Statement of the Port of Corpus Christi Authority of Neuces County, Texas < CC-1), 
dated August 1,1997. 

See, e .̂. Comments of Sasol Alpha Olefins North America, Inc, (SNA-02); 
Comments of Fina Oil and Chemical Company (FINA-1); and Conunents of Champion 
Intemational Corporation (CIC-2). 
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inability of the UP to provide the service that Uncle Ben's needs to meet its customer's 

requirements, and have resulted in the serious consequences I had feared. 

4. In Paragraph 1S of my prior statement, I stated that four cars of Uncle Ben's rice 

destineJ to Canada were still sitting in Houston on July 30,1997, although they had been tendered 

to UP days before. Those four câ s have now been delivered, as follows: 

Car No. 

SSW74733 

SSW74305 

CRLE53078 

GVSR525003 

Date Tendered To 
UP bv Uncle Ben's 

7/23/97 

7/24/97 

7/29/97 

7/25/97 

Date Delivered to 
Canadian Ctistflmcr 

8/10/97 

8/12/97 

8/10/97 

8/12/97 

S. I have been informed by the UP that its standard trans t time for these movements is 

nine days — seven days to move the cars from Hou on to Chicago and two days for dehvery by the 

Canadian National Railroad to the Uncle Ben's customer. Instead, Uncle Ben's was provided transit 

times of 19 days on one shipment and 18 days on two others. Even the shipment that was handled 

the most efficiently by the UP was in transit for 12 days. 



- 4 -

6. As a result of UP's inability to provide efficient rail service for Uncle Ben's, this 

customer's rice inventory was depleted and it was forced to shut down its production operations for 

seven days, beginning on August 5,1997. A shutdown of a customer's plant because of a lack of 

product is a supplier's worst nightmare; it fi^juently means the end of tlw business relationship since 

the customer, understandably, will seek more dependable sources of supply. If Uncle Ben's is to 

retain this customer's business, it must have available to it rail service which can meet the 

customer's delivery requirements. 

7. Post-merger bottlenecks at the UP yard in Ft. Wortl,, TX have resulted in inadequate 

rail service for the iacilities of other Mars units for which NALS arranges transportation. For 

example, a confectionery plant of M&M/Mars at Waco, TX is dependent upon UP service for 

inbound shipments of com symp and granulated sugar. 

8. The UP's problems at Ft. Worth have caused production diaiq}tions at the Waco plant 

and have required it to use motor carrier service for its inbound shipments, resulting in tens of 

thousands of dollars in increased transportation costs. ITie congestion at UP's Ft. Worth yard has 

resulted in loaded cars which are destined to the plant but which have been detained for days at Ft. 

Worth because of a lack of power and labor, and cars that ĥ  tfc been misrouted to Houston instead 

of to Waco. These problems have been compounded by the UP's failure to interchange cars with 

the BNSF at Ft. Worth. 
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9. Specific, representative examples of the UP's failure to provide adequate service to 

the Waco facility is seen fiom its handling of the following shipments of granulated sugar in hopper 

cars fi-om origins that should involve a transit time of eight or nine days to Waco: 

Car No. Origin Staii2J2atc 
Date Delivered at 

^aaBQ 

BN413236 

PCSX9231 

Wahpeton, ND 

Kelim, CO 

BN481405 E. Grand Forks, ND 

GVSR508065 Crockett, CA 

BN413265 

BN410479 

BN413280 

Wahpeton, ND 

Wahpeton, ND 

Hillsborc, ND 

7/17/97 

7/21/97 

7/25/97 

7/14/97 

7/31/97 

7/25/97 

7/23/97 

8/8/97 

8/14/97 (Car was misrouted 
to Houston) 

8/11/97 

Not Delivered as of 8/18/97 
(Car was misrouted to 
Houston) 

8/15/97 

8/11/97 

8/8/97 

10. UP has proven equally unable to transport in a timely fashion the com symp which 

the Waco plant requires for its operations. For example two cars — OATX4078 and CRGX4667 — 

which originated at Dec atur, IL on August 8, 1997 and Memphis, TN on August 1, 1997, 

respectively, are loaded with com symp consigned to the Waco plant. These cars were in Ft. Worth 

last week but now, I am told by the UP, are in Wagner, OK. At some point last week, these cars — 

according to the UP — were also in Parison, KS. I don't believe the UP knows where these cars are. 

I only know that they are not in Waco, where they should have been days ago. 
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11. Another car of com symp — No. STMX 400 — originated in Decatur, IL and was 

received by the UP on August 1,1997. As of August 18, 1997 — almost three weeks later — that 

car is sitting in UP's Ft. Worth yard unable to move to the Waco plant because of a lack of power. 

12. Because of the UP's u. ability to provide in-bound transportation for the raw materials 

necessary for the Waco plant to maintain production, the plant has been forced to resort to motor 

carrier service for such materials. That service, however, results in significant increased 

transportation u}sts and is 'mcapMt of meeting the plant's production needs on anything other than 

a short-term basis. For example, smc; August 1,1997, the M&M/Mars plant at Waco has incurred 

m excess of $76,500 in addition^ transportation costs each week because of the plant's forced 

utilization of motor carriers to replace the service the UP has failed to provide. 

13. But even the incurring of these significant, additional cô ts does not assure that the 

plant will be able to continue operations. On August 18, 1997, the plant was required to delay 

production for four hours because of a shortage of raw materials caused by the UP's failure to fiilfill 

its transportation obligations. Additional delays and producticn dismptions aie certain to occur if 

the UP — the plant's primarj- provider of inbound transportation ser\r,e — continues to fail to 

provide the service the plant requires. 

14. In my prior statement, at Paragraph 8, T stated that the UI? had failed to respond to the 

numerous written communications 1 had sent it documenting its service deficiencies. Since the filing 

of my statement on August 1,1997,1 have received telephone calls from several UP executives at 
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the highest level, including Mr. Richard Davidson and Mr. Jeny Davis. While I am flattered by this 

sudden attention fiom the Ui', 1 v̂ as only offered apologies and excuses in these conversations; no 

concrete assurances were given as to when NALS and the Mars units can expect adequate UP 

service. Similarly, the attached letter I received on August 18,1997 ttom Mr. William R. Eilbracht, 

Business Director — Food of the UP, fails to address the documented UP service failures suffered 

by NALS and to provide any assurance that these specific problems will be corrected in the near 

future. Int'eed, rozrtv of the steps mentioned by Mr. Eilbracht in his letter have already been taken 

by UP and NALS, as seen, is still experiencing serious service difficulties. 

15. In a lelephone cell firom Mr. Drew Collier, Executive Vice President of the UP, during 

the week of August 4,1997,1 was informed that the UP would "refute" the claims of its service 

deficiencies contained in m> earlier statement. This is the UP response I have leam to expect. 

It refuses to acknowledge that serious problems exist and, as a .lê 'ult, concrete remedial action 

conceming thost problems is not take-. In the meantime, customers are forced to shu down, 

producti-̂ .i is delayed and dismpted, and increased and unexpected transportation costs are incurred. 

16. For the reasons contained m my prior statement and in this statemvmt, NAl .S reqiiests 

thn the STB, in the exercise of its oversight function, order the TJP to allow the BNSF direct access 

to Kal Kan's Wunotoo plant. In addition, the UP should be ordered to provide a specific jr.oposal 

for resolving the sei-vice problems resulting from this merger, mciuding furnishing the STB with 

periodic reports of service problems reported to it by shippers, the steps taken to correct those 

problems, and the results of that corrective action. 



UNION PACIHC RAILRCyVD COMRANY 

•MNKCTINCiSALn 
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t m 00001 tTMcr 

ONMHAWMIMRANin 

Mr.J«ne.E.DeVoe Augurt, 15. W97 
Rafl Tlnnspoitatian Managpr 
Nof̂  Ameficui Logistics Sovieei 
P.O. Box 731.800 HlgJ) Street 
Hickettitowii.NJ 07840 

Dear Jim: 

1 wanted to take thit opportunity to respond to the vutouf Ictten that you have recentiy 
to Mmn« Honigtt̂ oncOTing •ervicf rclttad liioei« 

Sparta, NV and your Uncle Ben's facility in HouitOB, I X 

TTie Unk» Pacific hai implememed numeioM ictioii rteps to improve service in and 
nound Hourtaa, TX. 

We have created 6 new jervice uait in Cemrtl Texas to help manage both the UP and SP 
corridor, in this area to reduce coogeition t-i address traffic fl^^uwei. Mohave also 
created a cfott-fimctional teamof n-nagm rt theHairiman J?C Diyrtchmg 
Cemcn to help imoove train slotting sad ctr flow nunagenwit fbr Hourtoo, Fort Wottn 
and San Anlonui to improve oor efficiency wd dimi-rta deliyt. In Hoottoo, we have 
created a temporary 24.hour command center to addrcit conjettion itiues, woAmg 
closely withourNattonalCurtomerSeiviceCentcraadOperrtionitofocuioawttonicr 
inues and ea«ire Ihrt they are addressed through the command center. An industnal 
awitch team is ako in place tc ensure customer switching commitments are being met. 

Jim, in a*:dltion to these tactical action steps, we also have a number of rtiategio actioii 
rtept to hdp impiove scjvice in the Hourton Area and acroit our syrtem. 

To improve tnrfSc flow. UP will crttbU A directional train running fraro Houston to^ 
i ^ S T a n d Fort Worth to Houston. To reduce congertioo in tĥ Hourton En̂ ewood 
yari. UP plan. tonmtWBS earthouad bypwing the ^ i ^ ^ ^ y ] ^ ' ^ ^ ^ ^ ^ 
ddw W hu reached agreement with the Tex Mex to cios. an additional 200 ow • djr 

M « 2 e o ^ w i U iSpreSce congctio,. We have appiov.̂  Hjck e ^ n for d« 
EnaJewoodvMd which will im/»ovc efficiency of operation, awl 

Treck expuukm rt Co«ly y«d wfll «ld additional trec« for improved 
SSnS^.^theU^yardexpansioncompleted^Se^^ ^ ' " L T H I ^ 
^ f l l of tooting more treffic thorough Livonia, avoiding the 
™ e n t . in place in the cental ccmdcr. U? wiU have the flextWy to nxrte*^ more 
efficiently between the UP Mid the fanmr SP tyrtemi. cutting overall transit tmio. 
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Over the Ult tix months, UP ha* hired over 1,500 new employeea, with plans to hire an 
additicoat SOO beftre year̂ od to inq̂ inre tnra ofeo^^ 

bt Sak Ldce Gty. labor ̂ reemtat. have been otifkd hy TE a: Y aâ ioyMi ttirt will 
enable Union Pacific to bqgia to make opentî nil ehMges and i i^^ 
Lake City area. This U a inib-«id>q̂ ''GODQBpt whrnby Salt Lake 
opcntioinal hid) and an lines ID and oot of Salt Lake Chy. 
spokca. We now have the a l ^ to oooaohditeniBicRiii. UP aad SP aenkn^ zoilfln 
(bat reglw into i tingk letnu:*/district Ihn rewit of tibis actta 
noiftaliiy aad wnnK tlmii^^ 
dnplicated at Hourtflii widaalha wedL 

Jim. to date, Urncn Padfic haa spent in acctu of $12 btUioo or 50% ofanr $2.25 biOkMi 
combined UP-SP 1997 ê iital budget We oonthme to nxiger die opcntion. cf tha Ihuon 
Pacific and fonner Southera Pacific and u you are awart, wc coprpleted our ICS cutover 
of the fortner DRGW on May Irt and tbe finaer SSW / SSWN oo Augurt Ut We win 
cOBttnua to make imprairemeati in aU anas of the nKOcoid to pnivkle the ser^ 
Cuitkunert demasd. As wc woric through these iMues and you encounter diiraptioni m 
larviec. please contact either Maureen Honigau a myMlf rt (4'>2) 271-6856 to astirt you 
in yntf needt. We aiipreciate your businett and we look forward u a heal% wcrkiog 
idMtkxMhip ia tlw future. 

SioceRsIyi 

William R-Eflbncht 
BurtneM Dhcc!ar - Pood 

cc DrewCdUer 
MaweenHomgan 



VERIFICATION 

STATE OF NEW JERSEY 

COUNTY OF WARREN 
BB 

JAMES E. DEVOE, being duly sworn, deposes and says that he 

has read the foregoing statement, knows the contents thereof, and 

that the same are true as stated. 

Subscribed and sworn to before mc thia /B day of August, 1997 

^/^^y^ /l^Zt^ ^JiJ7 
Notary Public ^ 

My commisBion expires : /ol//^/f7 

KATHEnitX"! tXiW GLIFT 



rPRTTFTCATE OF SERVICE 

I hereby certify that I have on this date served a copy of tbe foregoing document on all 

parties of record by first-class mail, postage prepaid. 

August 20,1997 
Washington, D.C. 
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Off ICE. (202) 371-9500 

DONELAN, C L E A R Y , W O O D & M A S E R , P.C. 

ATTORNEYS AND COUNSELORS AT LAW 

SuiTt 750 
1100 NEW YORK AVENUE, N.W. 

WASHINGTON D.C. 20005-3934 

August 18, 1997 

The Honorable Vemon Williams 
Secietary 
Surface Transportation Board 
1925 I St. N.W. 
Washington D.C. 

0900 

RE: Finance Docket Nc. 32760 (Sub-No. 21), Union Pacific Corporation, et al. •-
Control and Merger - Southem Pacific Rail Corporation, et al [OVERSIGJATJ 

Dear Sir: 

Undersigned counsel for Sierra Pacific Power Company and Idaho Power Company 
("SPP/IDPC") wish to supplement its comments of August 1, 1997 in order to report to the Board 
its view as to the results of discussions between SPP/IPDC, Union Picific Railroad Company 
("UP") and Burlington Northern Santa Fe Railway Company ("BNSF") regarding provision of 
inforRiiii .̂ n referred to in SPP/IDPC's Ai'gust 1 Comments in this proceeding. 

In those Comments, SPP/IDPC generally described the result̂ . of a bid solicitation sent to 
UP and BNSF in May of 1997 regarding the delivery of coal the SPP/IDPC's North Valmy 
Station. SPP/IDPC indicated that bids for joint-line ser\'ice submitted by BNSF (in conjunction 
with the Utah Railway Company) were significantly above UP's sirgle line bids from comparable 
mines. The attached verified statement of SPP/IDPC witness Hill also indicated that absent further 
action by the Board, or agreement by the UP and BNSF that the railroads responses may be 
disclosed under a Highly Confidential designation, the railroads' responses could only be 
described in general terms, since the responses to the bid solicitations were provided by both 
carriers on the condition that they be kept confidential. 

On Ai.igijst 8, 1997, counsel for SPP/IDPC received a request fron-' UP for release of 
information referred to in the Hill Verified Statement on a Highly Confidential basis. That same 
day, counsel for SPPADPC contacted counsel for BNSF to seek its agreement for SPP/IDPC to 
provide this information on a "Highly Confidential" basis. However, on August 13, 1997, 
counsel for BNSF informed counsel for SPP/IDPC that BNSF would not agree that the bid 
response information could be provided to the Board and counsel for UP on a "Highly 
Confidential" basis (a designation that under ihe Board's current orders would .il«o permit counsel 
for other parties in this proceeding limited access to the information). SPP/IPDC conveyed 
BNSF's response to UP on the moming of August 14. A three-way conference call on August 14, 
1997 arranged by counsel for SPP/IDPC with counsel for UP and BNSF failed to resolve the 
issue. Indeed, it would be a serious understatement to report that there was substantial three-way 
disagreement among the parties on this question during the conference call. 

Failure of UP and BNSF to agree upon whether and how the Boaid m ght see information 
referred to in SPP/IDPC's comments puts SPP/IDPC in a very -^fffiri'l' '^^''iligni^fj^py thr-hrr 

j j Otiico oHhe Secretary 

tue 2 0 IW' 
Part ot 
PuWic Racord 



DoNELAN, CLEARY, WOOD & MASER, P,C. 

First of all, it is SPP/IDPC's position that the Board and its staff should have access to the 
information referred to in witness Hill's Venfied Statement. If persons other than tue Board and 
Board staff are to have access to this information, it should be under a designation no less 
confidential than the "Highly v'̂ onfidential" designation established by the Board in the merger 
proceeding. SPP/IDPC take no position as to whether there should be a more restrictive 
designation than "Highly ironfidential" in this particular case. 

However, given the failure of BNSF and UP to agree on a confidential treatment of the bid 
information, or lacking an order from the Board, SPP/IDPC feels constrained from offering the 
material to the Board under a Highly Confidential designation, for both legal and business reasons. 
(The Board thus far has established no formal procedures or standards for in camera review or for 
a more restrictive designation than "Highly Confidential.") 

It is first unclear as to what, if any, SPP/IDPC's legal exposure might be for doing so. But 
SPP/IDPC's business concerns are equally, if not more, significant. For SPP/IDPC is attempting 
to get BNSF to play a strong competitive role in transportation of coal to the North Valmy Station. 
If SPP/IDPC would, over BNSF's strong objections and without an order from the Board, reveal 
to UP what BNSF has stated to be extremely highly sensitive very recent commercial bid 
information, SPP/IDPC fears that this could seriously impact BNSF's willingness to provide bids 
for rates in the future. This would undermine the competitive situation that SPP/IDPC wants to 
foster, particularly since this oversight proceeding is contemplated io last five years. 

Sincerely, 

NICHOLAS 
THOMAS W 

cc: Counsel for UP and BNSF (via fax) 
All other parties of record (via fust-class mail) 

L DIMICHAEL 
.WILCOX 



Certificate of Service 

I hereby certify that copies of the foregoing Union Pacific Corporation, et al.- - Control and 

Merger - Soutliern .Pacific Rail Corporation, et al. [OVERSIGHT] have been served this date, 

by first class mail, postage paid, to the person.i on the attached list. 

DATE: August 18,1997 
Shannon R. Karris 
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These comments are filed on behalf of the United States Department of Agriculture 

(USDA) and are in response to the Surface Transportation Board's (STB) decision served May 7, 

1997, initiating a proceeding to implement the oversight condition it imposed in approving the 

Union Pacific and Southem Pacific Railroad (UPSP) merger of 1996. STB is seeking comments 

from interested parties on the effects of the merger on competition and as to the implementation 

of the conditions imposed by the STB to address actual or potential competitive harms. 

AUTHORITY AND INTEREST 

The Secretary of Agriculture is charged with the responsibility under the Agricultural 

Adjustment Act of 1938 (7 U.S.C. 1291) and the Agricultural Marketing Act of 1946 (7 U.S.C. 

1622 (j)), as amended, to represent the interest of agricultural shippers and producers in 

improving transportation services and facilities, by among other things, initiating and 

participating m STB proceedings involving rates, charges, tariffs, practices, and services. 

As an active participant in the UPSP merger proceeding, USDA submitted comments to 

STB on March 29, April 29, and June 3, 1996. In tho.se comments we pointed out that rail 

service is critical to the economic well-being of this Nation's agricultural and niral economies. 

Many agricultural products are produced in areas located great distances from export and 

domestic markets. Moreovi;r, agricultural shippers generally have limited access to altemative 

provif'ers of transportation services because many are located beyond effective trucking distances 

from these markets and far from available waterway transportation. We highlighted the 

importance of competitive rail service for agricultural producers and shippers and the entire rural 

economy and expressed concem over the significantly increasing concentration in the U.S. rail 
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industry and the adverse effects on U.S. agriculture of this continuing consolidation and 

concentration. Our concem was bâ ed on the decline in the number of major U.S. railroads from 

33 in the early I980's to just 7 more recently, and the greatly increased overall levels of 

concentration in the railroad industry which has resulted. Whereas the top 5 railroads handled 44 

percent of all railroad freight in 1982, the top 5 railroads handled 87 percent of all rail fi-eight in 

1995. Although the top 5 railroads originated 57 percent of all rail grain traffic in 1982, the top 5 

railroads originated over 90 percent of rail grain traffic in 1995. 

USDA LISTENING SESSIONS ON IMPACTS QF RAIL MERGERS 

In a letter dated July 16,1997, USDA notified the STB of a planned .series of listening 

sessions to be held in major grain-producing states as part of our efforts to gather and evaluate 

information on the general impact of recent railroad mergers on agricultural shippers and 

communities and on the specific impact of the UPSP merger. Because the grain harvest in many 

states had just been completed or was still underway, USDA requesied and was granted a two-

week extension of time by the STB to evaluate the input presented at the sessions and to submit 

comments in this proceeding. On August 6 and 7, listening sessions were held by the USDA in 

Dodge City, Kansas and Wichita, Kansas, respectively. Listening sessions on the general impact 

of ni l mergers on agricuilural shippers are planned for other grain-producing states. 

USDA believes input froin actual shippers who have been affected by the UPSP merger, 

such as was obtained from these Kansas listening sessions, is vital to the STB oversight process. 

A national announcement of the holding of the listening sessions resulted in substantial other 

comment and input being provided to the USDA on effects of the UPSP merger from shippers, 



local and state officials, fanners and rural residents from several other grain-producing States. 

Comments received at the listenint sessions or submitted directly to the USDA as a result of t!ie 

listening sessions were incorporated into this statement. 

RAIL COMPFTITION ] ^ J^^. , ny/pp pj 

The USDA expres.sed concem about the UPSP merger, in part, because of our h>lief that 

a third major railroad operating in the Kansas Ci»y. Wichita ;ind Fort Worth corridor to Culf and 

Mexican markets was necessary to preserve competition in the movement of lower Plains wheat 

to the Gulf and to Mexico. The lower Plains states of Kansas, Oklahoma and Texas, combined 

with Colorado, usually produce more than thiee-fourths of all U.S. hard red winter wheat. A 

third Class I railroad operating in this corridor was considered necessary to .satisfy service 

concems and to provide a competitive balance for shippers in these States who would be 

completely dependent on the Buriington Northem Santa Fe (BNSF) and the UPSP for i 
rail 

service. 

While the STB eventually decided in favor of the merger, the USDA was heartened by 

the STB's determination to mitigate any potemial competitive hanr. to agricultural and other 

shippers cau.sed by the merger. The STB imposed 35 specific condi ions on the merger, the most 

important of which was granting nearly 4,000 miles of U-ackage rights to BNSF to replace the 

service fomerly offered by SP. In granting these trackage rights, the STB made clear that it 

expected BNSF to compete vigorously for the traffic opened up to it and imposed a common-

carrier obligation upon BNSF with respect to this traflfic. 



Post-Merger Effects 

Unfortunately, more than a year after approving the merger, BNSF does not appear to be 

providing the kind of effective competition the STB required m these movementi. from Kansas, 

Oklahoma and Texas to the Gulf and Mexico. The comments from our lictsning sessions and the 

numerous contacts we have received by phone, fax, and mail indicate that BNF's presence has 

been illusory - as one shipper put it, BNSF "hasn't even shown up on the agricultural side.' 

Agricultural shippers are generally frustrated by the apparent lack of vigorous competition among 

the only two carriers left in this important corridor, and between the UPSP and the BNSF 

generally in railroad originations to all destinations from the lower Plains. For instance, some 

shippers participating at the hearinrs in Kar. -̂s reported that th ;y had been told almost 

simultaneor ly BNSF and the UPSP representatives that botl finns would be increasing rates 

on all domestic and export .movements from the lower Plains wheat locations by $200 a car on 

September 1, 1997. The appearance of such rate announcements by the two carriers suggests at 

minimum a lack of vigorous competition between the two carriers and highlights the need for the 

STB to reexamine the competitive conditions it i nposed on movements from the lower Plains. 

The STB made it clear 'h .̂t should the BNSF fail to conduct trackage rights operations in 

movements from the lower Plains, those rights could be terminated î nd another carrier could be 

substituted in its place. On the basis of comments received from shippers, the USDA urges the 

STB to begin a careful and public examination of the competitive situation in rail movements 

from the lower Plains to the Gulf and Mexico. The scope of BNSF's use of its frackage rights, 

the performance of the UPSP as the landlord, and any changes in rates and in the adequacy of 

Service which shippers have experienced since the merger should be caretully reviewed. 



RAILROAD SERVICE TO MEXICO 

Mexico is an important and growing market for U.S. grains and oilseeds The volumes of 

U.S. grain being exported to Mexico were at all-time record levels in 1996 largely because of the 

trade liberalization which occurred from the North American Free Trade Agreement (NAFT.\) 

and the reduction in domestic producer subsidies for basic grains in Mexico which have 

accompanied trade liberalization. To allow U.S. grain producers to continue to share in the 

benefits of NAFTA by exporting U.S. grain to Mexico, overland railroad services from the U.S. 

to Mexico must be competitive. Many small Mexican feed grain importers prefer the small unit 

sizes of feed grains available by railcar, and cannot handle or afford the minimum ship-size lots 

of feed grains available by maritime transportation. The USDA has a special interest in the 

availability of low-cost, competitive overland railroad services to Mexico because it underwrites 

the importation of almost all U.S. feed grains by Mexican importers through its GSM-102 credit 

guarantee program. Decreases in the competitivr.r.ess of railroad transportation to the border 

increase purchase prices of U.S. feed grains to M êxican importers and decrease the volume of 

U.S. feed grains the USDA can underwrite and the U.S. can export to Mexico. Yet, information 

received by the USDA is tbat some of the conditions imposed by the STB in the UPSP merger to 

maintain co'.npetitive rail service to Mexic. are not being effectively implemented. 

USDA believes that it is important for U.S. agricultural exports to Mexico that adequate 

competition be provided ii; this market, and we urge the Sl B to review the implementation cf its 

conditions aimed a* preserving railroad competition to the border. Information obtained from 

U.S. railroad companies indicates that the service provided to the Tex-Mex railway under the 
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tenns of its haulage agreenent with UPSP has declined dramati cally since the merger. This 

haulage agreement, which requires the UPSP to provide connecting service between the Kansas 

City Southern and the Tex-Mex between two Texas interchange points, must be reviewed 

carefully for its effectiveness in allowing continued access by the Kansas City Southem to the 

Mexican border through Laredo, Texas, and its new concession route into Mexico. The decline 

in service experienced by the Tex-Mex may be evidence that a stronger CDudition such as 

trackage rights, rather than haulage rights, might be needed to preserve effective competition for 

U.S. agricultural exporters to the Mexican market. 

ARANDONMFNT OF THE CENTRAL CORRIDOR LINE 

A third major issue relating to the UPSP merger is the future disposition of the Central 

Comdor line from Saiina, Kansas to Pueblo, Colorado. This corridor is particulariy important to 

the wheal growers in southeastem Colorado who annually produce 17 million bushels of wheat, 

in addition Jo other crops. Over 70 percent of this wheat is sold on thi export market, making the 

growers heavily dependent on railroad delivery to terminals which are distant from Colorado. 

Although Colorado shippers are not the only shippers who will be damaged by the loss of this 

iine, their experiences and concems are repreocntative of the rest of the shippers on the line. 

The Central Corridor line was formeriy owned by the Missouri Pacific Railroad. 

Shippers received adequate, reliable and prompt rail service until the Union Pacific purchased the 

line. Immediately after acquisition of the line, shippers allege that the Union Pacific began to 

deliberately deny service and downgrade the service provided. In its request to abandon a line 

segment in the region, UP claimed that the line had carried only 142 carioads the previous year. 
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A study by the Colorado Department of Transportation estimated a potential demand of 4000 

carloads of originated traific per year on that same line. 

Considering the quality of the Union Pacific" s prior service and its perceived lack of 

concem for shippers, many shippers on the Central Corridor line are concemed the UPSP will 

abandon this line, especially since it now owns a parallel line to the north. Due to reduced 

competition giving shippers no other viable shipping altematives, the UPSP can reduce its costs 

by abandoning this Cenfral Comdor line without losing much of the revenue from the haulage. 

If this line is abandoned, wheat growers in the region would be burdened with the extra 

cost of tmcking »neir grain an additional 60 miles or iroie to another loca.'ion on the UPSP rather 

than hauling it to a local elevator on the nearby former Missouri Pacific line. This additional 

cost, currently 10-̂ 2 cents per bushel, absorbs the price premium being paid by 100 car Icadout 

facilities located on the UPSP main line. The removal of sidings on this Cenfral Corridor line 

may well result in the certain failure of many indepe idently-owned and cooperative elevators, 

leaving growers with fewer competitive options and possibly leading to one monopsonistic buyer 

in some areas. With competing elevators and nearby shipping altematives removed, there will be 

little incentive for elevHlors on the main UPSP liiic to pay a premium to attract wheat to their 

facility. In addition, with the removal of rail compelu'on, thi USDA anticipates that the price of 

trucking will also increase. Due to distance, tmcking the Vkhe. it to the Port of Catoosa, 

Oklahoma, cr Kansas City, Kansas, is not a \ 'able option for these shipperfi. Thus, t'.ie end result 

will be a decrease in prices received by agricultural producers while their co.sts continue to 

escalate, resulting eventually in the erosion of their land values. 

The effects upon communities and state govemmental units of abandonment of this line 
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will also be severe. Agriculturally-based local economies will be severely damaged, eroding the 

local tax base necessary to support basic local services. With the ioss of essential transportation 

services, these rural communities will also be unable to attract altemative industries. Additional 

tracking will also damage the roads in the region, greatly increasing the costs of road 

maintenance. 

Exiĉ nsive testimony was received by the USDA at the Kansas listening sessions as to the 

impacts of anticipated rail abandonments on several niral communities which is expected to 

occur as a result of the UPSP merger. One of the.se rural communiiies is Kiowa County, 

Colorado, where the 1,700 residents in this rural agricultural community are heavily dependent 

on UPSP rail service. In 1994, over 5 million bushels of wheat was produced in Kiowa County. 

The seven grain elevators in the county are equipped to load a maximum of 17 ccrs each and 

cannot take advantage of cheaper lOO-car unit train rates offered by L PSP. Although the Union 

Pacific lines through Kiowa County were appioved for abandonment in 1996 with ihe U?SP 

merger, efforts have been underway to lind a buyer for the lines. If a successful bidder is not 

found soon, tht 100 miles of UPSP track in Kiowa county will scon be abandoned. 

Representatives of Kiowa county at the Kansas listening sessions reported that Kiowa 

County has alttady lost two million dollars in 1997 in assessed 'property valuation because of the 

UPSP merger. Two elevators in the coiaity had over 150,000 bushels of grain stored on the . ..̂ .̂̂ -w....̂ .... 

ground this past summer because of inability to secure railroad services. Other potential impacts 

on this rural community from loss of rail service include the loss of $726,000 in tax revenue, 

which is 33 percent of the county's budget for schools, hospitals and the municipalities of four 

small towns. Representatives of Kiowa county at the Kansas listening session stated that the 
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STB should require that the UPSP continue service to agricultural shippers on the UPSP's 

Central Coiridor line in Kiowa County, Colorado until a short line or regional carrier can take 

over the trackage. 

The UPSP has opened up segments of the Centra' Corridor for bidding and some shippers 

believe that segments which are not sold will eventually be abandoned. If aî y segments in the 

Centra! Corridor are abatidoned, no other carrier will ever oe able provide eflfective through-route 

competition on the Central Corridor to the UPSP. The revommendation of the USDA is that the 

STB require the UPSP to maintain the trackage in this Central Corridor iu its entirety at status 

quo ante levels until its disposition is detemiined. 

Although many short line railroads provide excellent service to agricultural users, the 

shippers in this area are also concemed that the line will be sold to a firm that is more interested 

in collecting lease fees than in providing good rail service. Many Kansas shippers complained 

about significantly-increased lease payments being imposed by the Class 1 and shortline railroads 

serving Kansas for leases of railroad sidings and rights-of-way which used to be provided almost 

free of charge and on which shippers have constracted loading and unloading facilities. Should 

the STB approve sale of this line to a short line railroad, the USDA recommends that the STB 

consider using its authority to ensure thai the short line railroad purchasing the line maintains an 

adequate level of service and does not asti onomically increase the lease fees charged for the use 

of rights of way and sidings. 

A more economically sound remedy for the STB might be to require the UPSP to divest 

itself of this Central Corridor line in favor of establishing a third Class I carrier. This is a viable 

altemative with willing app'icants who applied to the STB to buy this line at market prices and 
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assume operation of the former Missouri Pacific line. 

GENERAL POST-MERGER RAIL SERVICE ISSUES 

There are other issues relating to rail service of great concem to our constituents, but 

which are not directly related to the UPSP merger. Although many of these issues are long 

standing, the decreased level of competition among railroads has greatly increased their severity. 

For instance, many agricultural shippers have expressed great concern regarding the new 

UPSP co-loading policy. Prior to this new policy, a firm operating at several locations could 

combine the number of cars shipped from each location to obtain a quantity tariff rate. The new 

policy requin;s that each location ship the required quantity to obtain that price level. For 

example, in order to get the 25 car tariff rate under the new co-loading policy, each elevator must 

ship 25 carloads as a unit. Under the old policy, several elevators could combine their shipments 

to obtain the 25 carload price. 

Additionally, many shippers have reported a decline in the level of rail service since the 

merger. In particular, many shippers of less-than-unit train lots report they have great difficulty 

obtaining rail ser\'ice from the UPSP, and if they do receive service, it is infrequent. The UPSP 

emphasis on moving unit trains to the reported exclusion of smaller shipments, when combined 

with the new co-loadinj; policy, will force many elevators to make large investments in sidings 

just to maintain rail service. It will take long period;; of time for many elevators to aggregate the 

100 carloads requiree for a unit train, causing them to hold the grain purchased from farmers for 

longer periods prior ta shipping, significantly increasint their costs, and subsequently resulting in 

lower prices to famieis. 



11 

The alternative scenario is that many smaller shippers will be forced out of business, 

leaving only those able to load unit trains. The extra cost of shipping by track to an unit train 

loading faci'ity will come directiy from the farmer producing the grain. In addition to the costs 

bom by the farmers, communities will lose needed tax bases, and states and counties will incur 

increased road maintenance costs. 

Forcing unit trains from each shipper has greater impact upon those shipping wheat and 

other grains and upon those shipping from more arid regions of the country. It requires a larger 

area to aggregate a unit train shipment of wheat than it does for one of com. Unirrigated semi-

arid regions of the country also generally have lower yields, and are more dependent on rail 

sen'ice to reacii terminal and export markets. The impact upon roads caused by tn'cking grain to 

unit loading facilities in these regior^ will be much greater than m other regions of the United 

States, creating an additional road maintenance burden upon govemmental units in those regions. 

Shippers on Class I railroads have also expressed much frastration with the centralized 

ordering systems. They end up talking with six or eight railroad representatives before reaching 

anyone who can help them order cars. The next time they call back, they talk with another 

person they have never dealt with before. When trying to find out why promised cars have not 

been delivered on time, no one seems to be able to tell them when they will receive the cars. 

When asked to find out and call the pievator back, they refuse and tell the elevator to call again. 

Thus, elevator managers have great difficulty in planning the work activities for each day. The 

new UPSP voucher system for railcars has also been confusing to many shippers. 

The result of these car service and car availability problems has been excessive storage of 

grain on the -round throughout the Midwest. As a result, the elevator expends more labor 

•f 
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handling t*ie grain and considerable deterioration and quality problems occur if it rains on grain 

stored in such a manner. 

The railroads have a common carrier obligation to provide reasonable service to their 

shippers. On the basis of information provided by shippers, the USDA is convinced that 

reasonable ser\'ice has not been provided to smaller agricultural shippers, and recommends that 

the STB exercise its poviers to require Class 1 railroads improve the level of service to these 

shippers and to the short line railroads to wiiich they connect. The USDA also encourages the 

STB to examine the new railroad policy of discontinuing multi-station loading of unit trains, 

which the railroads have typically allowed in the past. 

CONCLUSIONS 

USDA appreciates the opportunit}' to submit comments on the effect of the UPSP inerger 

on agricultural and rural shippers. From its listening sessions and extensive contacts among 

agricultural interests over the past months, USDA has identified four general categories of 

concerns related to the impact of the UPSP and other railroad mergers on agricultural shippers. 

First, as the USDA has cited in previous comments on the UPSP merger, vigorous 

competition in lower Plains movements of grain to the Gulf and Mexico is essential to 

agricultural shippers in the states of Kansas, Oklahoma and Texas. In light of comments the 

USDA has received about the lack of aggressive competition between the two remaining carriers. 

USDA recommends that the STB begin a careful examinacion of the competitive situation in rail 

movements from the lower Plains to the Gulf and Mexico. Key concerns include the scope of 

the BNSF's use of its trackage rights, the performance of the UPSP as the landlord, and changes 
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in rates and as to the adequacy of service which shippers have experienced since the merger. 

Second, the USDA also believes it is critical for U.S. agricultural exports to Mexico that 

adequate overland rail competition to this market be maintained and we urge the STB to review 

and reconsider the effectiveness of i s conditions aimed at preserving competition among U.S. 

railroads to Mexico for their effectiveness. From contacts among U.S. railroad companies, it 

appears that the service provided to the Tex-Mex railway under the terms cfits haulage 

agreement with UPSP has declinef" dramatically since the merger. 

Third, many shippers have raised concerns to the USDA about the future disposition of 

the Central Corridor line from Saiina, Kansas to Pueblo, Colorado. This corridor is particularly 

important to the wheat growers in southeastern Colorado who annually produce 17 million 

bushels of wheat, in addition to other crops. The USDA urges the STB to require the UPSP to 

maintain the trackage in this Central Corridor in its entirety at status quo ante levels until its 

disposition can be determined 

Finally, the USDA has also identified other rail service issues not directly related to the 

UPSP merger but which are of concem to agricultural shippers. One issue the USDA 

recommends the STB examine is discontinuance by railroads of their policy of allowing multi-

statio.i loading of unit trains. The USDA also encourages the STB to consider requiring railroads 

to provide the same mi.iti-station loading on unit trains tliat they have in the past - a policy 

which allowed several elevators to combine shipments for a lower tariff rate. 
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Respectfully submitted. 

^ ^ ^ ^ ^ ^ ^ ^ 

Lon Hatamiya 
Administrator 

Agricultural Marketing Service 

U.S. Department of Agriculture 
Washington, D.C. 2J250 
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VIA HAND DELIVERY 

Honorable Vemon A. Willia:-ns 
Secretary 
Surface Transportation Board 
l925KSfreet,NW 
Washington, DC 20423 

Re: Finance Docket No. 32760 (Sub-No. 21) 

Dear Secretary Williams: 

In the Comments filed by The Buriir gtou Northem and Santa Fe Railway Company on 
August 1, 1997, ill this proceeding (BN/SF-1), there was a typographical error on page 20 of the 
Comments. Accordingly, we are requesting that you please replace the original page 10 with the 
attached replacement page 20. We are including an original plus twenty-five (25) copies of this 
replacement page 20, 

Please date-stamp the enclosed extra copy and retum it to the messenger for our files. If 
there is anything fu ther we need to do in this regard, please contact me at (202) 778-0642. Thank 
you for your assistance. 

Sincerely, 

ETITEREB 
Offic* of the S«cr«tary 

r n Partol 
I s J Pul>ttc R«co«J 

Enclosiu-es 

oc: All Parties of Record 

CHICArSO BERLIN BRUSSELS HOUSTON LONDON LOS ANGELES NEW YORK WASHINGTON 

INDEPENDENT MEXICO CITY CORRESPONDENT: JAUREGUI. NAVAR7ETE, NADER Y ROJAS 

INDEPENDENT PAHIS CORRESPONDENT: LAMBERT ARMENIADES 



Even with the growth in its business to date, BNSF will not be satisfied until the 

condition are working as intended to provide customers with a fuM substitute for the 

competition that was lost when SP merged Into UP. BNSF wiii take al' necessary steps to 

cause tne conditions to achieve that goal. Where necessary, the Board should modify the 

conditions to ensure that they are serving the purpose for which they were intended. In 

particular, the Board should; 

• establish a presumption that any shipper located at a "2-10-1" location is entitled to 

two-canier service and place the burden on UP to rebut that presumption; 

• establish ciear principles governing the definitions of "new fecilities" and "transloads' 

and clear procedures requiring UP to respond promptly to requests to recognize 

pa.tlcuiar projects as such; 

• grant BNSF access to bundled UP sole-served facilities when necessary to restore 

competitive altematives lost as a result of the UP/SP merger combined with UP's 

leveraging activity; 

• address service issues, including but not limited to those existing at the Sjolander 

facility in Dayton, where UP should be required to prefer cars from "2-to-1" 

customers over those from non-"2-to-1" customers when space at Sjolander is short, 

and to retum any cars not stored at Dayton to BNSF at the most efficient point; 

• piomptiy reject UP's Indefensible position that LCRA's Halsted facility is not a point 

to which BMSF received immediate access; 

• address Mexico-related issues if Tex Mex continues to insist on inefficient routings 

that hamrt competition; and 

20-
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lEFORE THE SURFACE TRANSPORTATION BO. 

Finance Docket No. 32760 (Sub-No ?,1) 

LTMION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMP 
AND MISSOURI PACIFIC RAILROAD COMPANY 

- CONTROL AND MERGER -

SOUTHERN PACIFIC RAIL CORPORATION, SOUIHERN PACIFIC 
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 

COMPANY, SPCSL CORPORATION AND THE DENVER AND RIO GRANDE 
WESTERN RAILROAD COMPANY - OVERSIGHT 

COMMENTS OF: 

FINA OIL AND CHEMICAL COMPANY 

L INTRODUCTION 

Fina Oil and Chemical Company engages in crude oil and natiual gas expldnwQxL— 

and production; petroleum products refinirg, supply and transportation, and 

marketing; and chemicals manufacturing and marketing. Fina relies heavily on tht rail 

transportation industry to deliver its products such as polystyrene, polypropylene, 

polyethylene, asphalt and other chemical products, to a variety of customers located 

across the ' lited States, Canada and Mexico. Fina's production facilities are located 

predominately along the Texas and Louisiana Gulf Coast Some of its facilities are 

located in the Houston, Texas area and are served by the Burliagton Northem Santa Fe 

and the Union Pacific. Therefore, it is necessary to file conunents with the Board. 

Rai: iransportation account, for over 80 percent of Fina's chemical deliveries and is 

responsible for over 20 percent of the cost of finished petrochemical products. Fina is 

involved in the oversight process to ensure that the merger conditions granted by the 

Board miintain a competitive balance and maintain the level of service and costs that 

are reasonably expected of Una's service providers. 
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Oversight Proceedings: 

Fina appreciates having the opportimity to comment to the Surface Transportation 

Board in this Decision. Fina believes that me oversight process is essential i i this rail 

merger due to rail transportation's critical importance to the company. Fina has 

concems as to the effectiveness of the conditions imposed by the Board as it pertains 

to Fina. 

Summary: 

Fina £4)plauds the detailed information provided by boii. UP and BNSF in their July 

I quarterly tiling. The information was clear, concise and provided detail of their 

progress given in layperson terms. Fina's findings conclude that there are several 

stumbling blocks which do not allow BNSF to be an effective competitor to UP. Both 

railroads have challenges that are preventing them from providing reasonable cost and 

effective service performance for Fina and Fina's customers. Fina requests that the 

Board establish cleu* guidelines in terms of performance measurements and dates to 

which the full impact of the merger can be realized. Fina will identify areas of 

concems that it has in terms of competition related conditions. In addition, Fina has 

experienced critical service deterioration from both UP and BNSF since the merger 

was established. This deterioration is hampering the effectiveness of both 

organizations to be ef̂ ctive competitive service providers. 

11. COMMENTS ON SELECTED CONDITIONS INFLUENCING FINA 

Competition: 

Fina has a plant located in La Porte, Texas served by the PTRA, a terminal railroad 

jointly owned by BNSF and UP, and a plant located in Bayport, Texas served solely by 
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the U.jon Pacific, formerly the Southem Pacific. These two plants, along with other 

Fina locations, have been directly affected by the merger. Fina is concemed that BNSF 

has not significantly added more business as a result of the trackage rights gained. Fina 

expects BNSF to be an effective competitor in the Gulf Coast, allowmg Fina to have 

the option at its La Porte facility. Without true rail to rail competition, Fina believes 

that service will continue to deteriorate, while costs continue to rise. One reason could 

be the effects of the condition that requires UP to open up to 50% of its contracted 

volume to BNSF. This opens up the possibility for a shipper to risk losing the current 

contract held by UP due to UP's ability to cancel the contract. iTie other reason was 

stated quite clearly in the SPl's report of tlie problem of source competition advantage 

that UP exhibits due to its domination of the Gulf Coast plastics transportation market. 

This influencing factor inhibits BNSF's ability to secure additional traffio. In 

summary, Fina respectfiilly requests the Board to rescind Guideline No. 9 of Decision 

No. 57, in addition to understanding the source competition issue. 

Gulf Coast Plastics Storage: 

Fina is very conc'?med about the current and future capacity of storage facilitie; ; for 

plastics in the Gulf Cr ast area. Fina has been very fortunate in expanding facilities in 

the Gulf Coast by ov;r 35 percent in 1996 with plans to increase an additional 35 

percent in the upcoming year to a capacity over 3.9 billion pounds of annual 

production capacity. Plastics' storage is a vital part of Fina's current plans along with 

its anticipated expansion. As it stands today, Fina does not believe that either UP or 

BNSF railroad has adequate and effective storage space for existing business, and Fina 

is not aware of either railroad's plans for additional storage. Fina asks the Board to 
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request information for the planned expansions of storage facilities, along with an 

antir-!7<«ted timetable, to be coordinated with planned production expansions in the 

Gulf Coast area. Fina has been approached by third parties interested in Gulf Coast 

storage expansions, but they do not have indications from the raihoads for supporting 

these facility expansions. For example, Fina's use of UP storage locations that were 

once concentrated at the Dayton facility. Now Fina's products are stored in Dayton, 

Galveston, Texarkana, Pine Bluff, and St. Louis without Fina's approval. Fina has 

great diffioulty in releasing its rail cars aaii shipping them to its customers timely when 

stored in these numerous and geographically spread out locations. In addition, Fina is 

concemed about BNSF's. comment in the quarterly report to give priority to 2:1 

shippers in the Dayton facility to ease the operations issues. Fina believes that this 

•vould give an unfair advantage to these shippers over the current I: I shippers such as 

Fina. Fina encourages the Board not to allow any preferential treatment at the Dayton 

facility for any rail customer. Fina does not believe that it is the Board's intentions to 

give preferential access to BNSF at Dayton over the UP. BNSF must have an adequate 

density of base traffic to create competitive and efficient rail service. 

Service Deterioration: 

Fina is extremely concemed about the trend in continuing service deterioration 

prevailing since the merger, with major emphasis in the Houston area. Since the 

merger, Fina has seen increased congestion, increased number of lost rail cars, 

increased delays and decreased responsiveness to issues by both BNSF and UP. This 

has led to significantly increased and inconsistent transit times. These problems appear 

to be related to the integration of the railroads. Union Pacific and Southem Pacific, 
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and Burlington Northem and Santa Fe. lu th- quarterly reports, UP has addressed 

several creas to improve the situation. Fina requests the Board to monitor the seivice 

provided by both UP and BNSF and hold the railroads accountable to their plans of 

improvmg the situation. 

In an attempt to quantify the problems, Fina supports the addition of concrete 

perfonnance measurements to the quarteriy reports Lhat specifically address the service 

issues. Fina requests infom-̂ uon for its specific company as well as the entire plastics 

industry conceming: I) delays in the Houston area from time of billing to departure 

out of Houston plastics plants storage locations and 2) number of cars adhering to a 

mutually agreed upon service standard from Origin to Gateway for UP and BNSF 

origins. 

Additional Costs Incurred by Fina as it Pertains to Service: 

As a result of the increased number of service issues, Fina has incurred additional 

costs of doing business. These additional costs have been bome by Fina and because 

all railroads have reftised to pay, even in part, any cost directly attributable to railroad 

service failures. For example, when rail cars are delayed or lost, Fina's customers stil! 

require product to ceep their operations ftmctional. In order to satisfy the basic need to 

keep customers operational, Fina is making numerous emergency shipments by non-

optimum alternative modes of transportation to provide its customers with product. 

These emergency shipments are directly rais ng the costs of doing business for Fina. In 

addition, Fina is required to hold additiona inventory in the system to accoimt for 

delays and inconsistency of transit times. This res.ilts in increased working capital 

costs such as increased inventory and a larger number of private cars to hold the 
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inventory. After repeated attempts, Fina has been unsuccessful in recovering even a 

portion of the costs. Fina respectfully asks the Board for assistance in recovering costs 

bome by Fina, which is a direct result of railroad service failures. As these additional 

costs increase, the cost of doing business for Fina increases and will ultimately affect 

the consumers of Fina's products and ultimately, the general public. 

Use of trackage rights by BNSF: 

Fina understands the Board's intention of extending the trackage rights agreement. 

The performance measurements presented in tlie quarterly reports could be misleading 

by indicating new business when, in fact, this was existmg business diverted from 

other trackage. At Fina, traffic that is routed to the Southeast via an existing BNSF 

gateway. BNSF, eager to use the new trackage routes, diverted Fina's traffic over its 

New Orieans trackage rights without Fina's consent and without contractual 

agreements in place. This caused a deterioration of service as the rail cars started on 

the billed routing and then were changed to the new routing adding days of tnmsit 

delay. While Fina does agree that the new trackage will potentially improve service 

levels, it would like to make the routing decisio" by ensuring the same or better 

transits and more effective overall cost advantage, should the situation warrant. Fina 

asks the Board to require the railroads to adhere to routing instmctions provided by the 

shipper under normal operating conditions. Fina asks the Board to separate thc 

information piovided by the railroads between new SP competitive replacement traffic 

and existing bare load traffic. 

mmmm 

, ^ ^ ^ ^ 



F[NA-t 

Mexico Access: 

As part of the NAFTA acyeement, Fina is very interested in exporting product into 

Mexico, preferably by rail. One provision of the merger gave BNSF trackage rights 

into Corpus Christi, Texas with connections to the Tex Mex Raihoad. BNSF has not 

been aggressive in marketing these rights. As stated i,n BNSF's quarterly report, it has 

not completed long term negotiations with the Tex Mex Raihoad. Fina believes actual 

BNSF trains on the Corpus Christi route would be more competitive than existing UP 

haulage. Fina recommends that the Board expedite the discussions to accelerate the 

use of these trackage rights by BNSF. 

Effectiveness of 2:1 Points: 

Fina has the opportimity to take advantage of 2:1 points on the destination side of 

its shipments, but Fina has been disappointed with the opportunities preseuted to date. 

First, there has not been an aggressive approach to marketing 2:1 customers. In the 

quarterly reports, BNSF states that it has not successfully agreed on the final list of 2:1 

points. Fina requires resolution of the issues that hinder definition of all 2:1 points in 

order to expedite the expansion of the traffic base to BNSF. Secondly, once a 2:1 point 

has beer, identified by marketing, transition to operations has been difficult. When 

Fina shipments are made to a 2:1 point, the railroad operating departments do not 

recognize that the point is open to BNSF. If this continues, h will force a revert ba*;k 

to the original routing due to the problems encountered, and thus does not provide an 

effective altemative to the former Southem Pacific railroad. Fina does not think it was 

the Board's intention to have service become an impediment in the servicing of 2:1 
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points. Fina asks the Board to require immediate effeaive operational access of the 2:1 

points. 

Information Technology 1 ntegration: 

The importance of information technology in the merger process wa. grossly 

underestimated by both railroads. In order for an individual merger to be effective, the 

infonnation of the merge<i companies must be interchangeable. In addition, for a 

merger with irneracpendence between additional railroads such as UPSP and BNSF, 

inform* tion must be easily interchanged v" 'i all parties. The difficulty of integrating 

the computer systems was acknowledged by both raî 'oads in their qu jrteriy filings. 

This has caused great confiision ii: the transit of Fina's product, such as having 

inaccurate or lost infonnation leading to significant delays in delivery. Fina requests 

the Board to require both railroads to provide clear updates on the progress of their 

computer systems integration in their quarterly reports and that the integration does not 

lead to delays in transit times. 

III. CONCLUSION 

In summary, Fina Oil and Chemical Company is very concemed about the specific 

issues surroimding the Union Pacific / Southem Pacific merger and the general trend 

of rail concentration as it pertains to Fina's commitment of " on time, low cost 

delivery of quality products that meet our customers' requirements both now and in 

the future." Fina expects rail mergers to enhance service levels and reduce cost 

provided to the railroad's customers. Fina also expects to see that this particular 

merger creates an effectively competitive environment for Fina. Unfortimately, Fina 

has seen a deterioration of service levels from pre-merger to the present and is deeply 
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concerned about the declining trend. The competitive rail environment implemented 

tc date has not been as effective as the Board must have intended. 

Fina appreciates the Boaru's willingness to hear the progress of the mergers by 

having the oversight process. This oversight process should be beneficial for both the 

shippers and riilroads, and it should continue over the next five years as con-̂ itioncd 

by the Board. Fina expects the quality of the quarterly reports to be improved with the 

addition of performance measurements, which are measurable me*ins of determining 

the sviccess of imposed conditions. Performance mea'urements will provide an 

objective answer to the questions posed in this filing and should be impartial 

indicators of gains experienced by both the railroads and the customers that they serve. 

As to the future, the issues presented in this filing should be considered when the 

Board decides conditions to be granted in the continuing consolidation of the rail 

industry. Fina expects the Board to monitor the commitments made by the railroads in 

an expedited fashion. 

For the Board's convenience, Fina has listed i .s specific requests for consideration 

in Appendix A. In addition, Fina support: the joint filing of the Chemical 

Manufacturers Association and Society of Plastics Industry as Fina is an active 

member of both organizations. 

imitted. 

Sp2 
Fina Oil and Chemical Company 
Manager of Logistics ano Distribution 
8350 North Central E>:prtssway, Suite 1620 
Dallas, TX 75206 
(214) 750-2898 
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APPENDIX A 

SUMMARY OF REQUESTS 

1. Fina requests that the Board establish clear guidelines in terms of performance 

measurements and dates to which tbe ^ AA Lnpact of the merger can be realized. 

2. Fi-a respectfully requests the Board to rescind Guideline No. 9 of Decision No. 

57, in addition to understanding the source competition issue. 

3. Fina asks the Board to request information on the planned expansions of storte 

facilities along with an anticipated timetable to be coordinated with planned 

expansions in the Gulf Coast area. 

4. Fina encourages the Board not to allow any preferential treatment at the Dayton 

facility for any rail customer. 

5. Firia requests the 3oard to monitor the service provided by both UP and BNSF 

and hold the railroads accountable for their plans of improving the service. 

6. Fina supports the addition of performance measurements to the quarterly reports 

on: 1) delays in the Houston area from time of billing to departure out of Houston 

aiea from all plastics storage locations and 2) niunber of cars adhering to a 

mutually agreed upon service standard from Origin to Gateway for UP and BNSF 

origins. 

7. Fina respectfully asks the Board for assistance in recovering costs bome by Fina 

that are a direct result of railroad service failures. 

8. Fina asks the Board to require the railroads to adhere to the routing provided by 

the shipper under nonnal operating conditions. 

10 
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9. Fina asks the Board to separate the information provided by the railroads in their 

data between SP competitive replacement traffic and existing base load traffic. 

10. Fina recommends that the Board expedite Tex Mex / BNSF discussions to 

accelerate the use of the trackage rights by BNSF, 

11. Fina requires resolution of the issues that hinder definition of all 2:1 joints, in 

order to expedite the expansion of the traffic base to BNSF. 

12. Fina asks the Boarti to require immediate, effective operatioiml access of the 2:1 

points. 

13. Fina requests the Board to require both railroads; to provide clear updates on the 

progress of their computer systems integration in their quartei ly reports and that 

the integration does not lead to delays in transit times. 

14. Fina intends for tbis oversight process to be beneficial for both the shippers and 

railroads and to continue over the next five years as conditioned by the Board. 

15. Fina expects the Board to monitor the commitments made by the railroads in an 

expedited fashion. 

II 
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CERTIFICATE OF SERVICE 

I herebv ce lify that copies of the comments of Fina Oil and Chemical Company have 

been served this 3 l " day of July by next day air to the Surface Transportation Board, 

Union Pacific and Burlington Northem Santa Fe and by first-class mail, postage prepaid 

on all parties of record in Docket No. 32760 (Sub-No. 21). 

Fina Oil and Chemical Company 
Manager of Logistic.̂  and Distribution 
8350 North Central Expressway, 
Su)te 1620 
Dallas, TX 75206 
(214) 750-2898 
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WILLIAM L.SLOVSa 
c. N i c n A S L L o r r u s 
DONAU) O. AVEBY 
aOHM U . LE SEUB 
KELVIN J . DOWD 
BOBEBT O.BOSENBEBO 
CHBISTOPBEB A. MILLS 
FBANK J. FEBOOLIZZI 
AND8EW B. KOLESAB I I I 

SLOVER 8C LOFTUS 
ATTOBNETS AT LAW 

IB84 SZVZNTBKNTB STBKET, X. W. 

WASaiROTOM, D. C. BOOOa 

August 4, 1997 

Honorable Vornon A. Williams 
Secretary 
Surface Transportation Board 
Case Control Unit 

ATTN: STB Finance Docket No. 32760(Sub-No. 21) 
1925 K Street, N.W. 
Washington, D.C. 20423-OOCI 

Re: Finance Docket No. 327eu (Sub-No. 21) 
Union Pacific Corporation, et a l , --
Control and Merger -- Southern Pa c i f i c 
Rai1 Corporation, et a l . 

Dear Mr. Secretary: 

Enclosed for f i l i n g i n the above - ref e^-ence i proceeding 
are an o r i g i n a l and 25 copies of the Confidential version of the 
Comments of the Lower Colorado River Authority and the C i t y of 
Austin, Texas (LCRA-8), and 25 copies of a Redacted Public 
Version (LCRA-9). Also enclosed i s a diskette containing the 
text of t h i s f i l i n g i n WordPerfect 5.1 format. 

An additional copy of the pleading i s also en::losed. 
Kindly i n d i c a t e receipt by date-stamping th.-i s extra copy and 
returning i t with our messenger. 

'r —nrrrsCT— 

IU6 0 4 !W/ 

Pvte^ 

Sincerely, 

C. Michael Loftus 
An Attorney for the Lower Colorado 

River Authority and the City of 
Austin, Texas 

Enclosures 

cc: Parties of Record 
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BEFORE TRT: 
SURFACE TRANSPORTATION BOARD 

UNION PACIFIC CORPORATION, UNION 
PACIFIC RAILROAD COMPANY, AND 
MISSOURI PACIFIC RAILROAD COMPANY 
-- CONTROL AND l it̂ RGER -- SOUTHERN 
PACIFIC RAIL CORPORATION, SOUTHERN 
PACIFIC TRANSPORTATION COMPANY, 
ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP., AND THE 
DENVER AND RIO CPJUSTDE WESTERN 
RAILROAD COMPANY 

Finance Docket No. 
(Sub-No. 21) 

32760 

COMMENTS OF 
THE LOWER COLORADO RIVER AUTHORITY 
AND THE CITY OF AUSTIN, TEXAS 

REDACTED PUBLIC VERSION 

OF COUNSEL: 

Slover Sf Loftus 
1224 Seventeenth Street, N.W. 
Washington, D.C. 20036 

Dated: August 4, 199'.' 

THE LOWER COLORADO RIVER AUTHORITY 
AND THE CITY OF AUSTIN, TEXAS 

By: C. Michael Loftus 
Donald G. Avery 
Andrew B. Kolesar I I I 
Slover & Loftus 
1224 Seventeenth Street, N.W, 
Washington, D.C. 20036 
(202) 347-7170 

Attorneys f o r the Lower 
Colorado River A u t h o r i t y and 
the City of Austin, Texas 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

UNION PACIFIC CORPORATION, UNION 
PACIFIC RAILROAD COMPANY, AND 
MISSOURI PACIFIC RAILROAD COMPANlt' 
-- CONTROL AND MERGER -- SOUTHERN 
PACIFIC RAIL CORPORATION, SOUTHERN 
PACIFIC TRANSPORTATION COMPANY, 
ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP., AND THE 
DENVER AND RIO GRANDE WESTERN 
RAILROAD COMPANY 

Finance Docket No. 32760 
(Sub-No. 21) 

COMMENTS OF 
THE LOWER COLORADO RIVER AUTHORITY 
AND THE CITY OF AUSTIN, TEXAS 

The Lower Colorado River Authority ("LCRA") and The 

City of Austin, Texas ("Austin") ( j o i n t l y "LCRA/Austin") submit 

the following comments i n re.<3ponse to the Board's Decision No. 1 

i n t h i s docket served May 7, 1997. That decision i n s t i t u t e d a 

proceeding to implement the oversight condition imposed by the 

Board i i approving the Union Pacific/Southern P a c i f i c ("UP/SP") 

merger i n Finance Docket No. 32760 (Decision No. 44 served August 

12, 1996) ("Merger Decision"). 

IDENTITY AND INTEREST 

LCRA i s a conservation and reclamation d i s t r i c t of the 

State of Texas, and Austin i s a municipal corporation, e x i s t i n g 

under i t s home rule charter and the laws of the State of Texas. 

LCRA/Austin are j o i n t owners of the Fayette Power Project 



("FPP"), a coal-fired e l e c t r i c generating station located at 

Halstead, Texas. FPP consumeti approximately 6 million ton3 per 

year of low-suifur coal from the Powder River Basin ("PRB") of 

Wyoming, which i s transported in unit train service to Texas. 

LCRA/Austin part. -)ated i n the UP/SP merger proceeding 

and have a continuing i n t e r e s t i n the implementation cf the 

merger. They are p a r t i c u l a r l y interested i n the implementation 

of the trackage r i g h t s obtained by the Burlington Northern and 

Santa Fe Railway Company ("BNSF") to operate over UP/SP linens t o 

provide service to FPP. Thec'e trackage r i g h t s were established 

by agreement between UP/SP and BNSF and were imposed by t h i s 

Board as a condition upon i t s approval of the merger. As one of 

UP/SP's largest coal shippers, LCRA/Austin also has a strong and 

continuing i n t e r e s t i n ••.he impact of the merger upon the adequacy 

of the service UP/SP i s able to provide. 

COMMENTS 

A. UP Has Wrongfully Refused to Allow BNSF to 
Provide Service to LCRJ--. Austin 

BNSF obtained trackage r i g h t s to serve LCRA/Austin's 

Fayette Power Project pursuant to Section 4(a) of the Settlement 

Agreement entered i n t o between UP/SP and BNSF on September 25, 

1995. The Board imposed the terms of the Settlement Agreement, 

as modified by Supplemental Agreements dated November 18, 1995 

and June 27, 1996, as a condition of i t s approval of the UP/SP 

merger. See Finance Docket No. 32760, Decision No. 44, at 145. 

Pursuant to Section 9(f) of the Settlement Agreement, a separate 
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agreement dated June 1, 1996 was entered i n t o by Mr.ssouri-Pacific 

Railroad Company, SP, and RNSF i n order t o implement BNSF's 

trackage r i g h t s over the Seaiy, Texas t o Waco and Eagle Pass, 

Texas l i n e segments. These trackage r i g h t s were e f f e c t i v e 

pursuant to the terms of these agreements upon the ccisummation 

of the merger. 

As explained i n the accompanying V e r i f i e d Statement of 

Daniel G. Kuehn, LCPA's Manager, Fuel Energy Management, 

LCRA/7iUStin have very recently entered i n t o a r a i l t r a n s p o r t a t i o n 

contract v/ith BNSF fo:c ce r t a i n volumes of coal that are not 

cont r a c t u a l l y committed to the U.̂ . Mr. Kuehn r e l ites Lhat UP/SP 

has advised both BN<=!F and LCRA/J.ustin that i t w i l l not permit 

3NSF to run over i t s l i n e s to provide service under t h i s new 

contract. 

In a P e t i t i o n f or C l a r i f i c a t i o n f i l e d September 4, "996 

(LCRA-4), LCRA/Austin sought confirmation that i t was e n t i t l e d to 

reduce i t s o b l i g a t i o r s under i t s contract w i t h UP by up to 50% 

pursuant to the contract modification condition imposed by the 

Board. Sê . necision No. 44, at 146. The Board denied LCRA/ 

Austin's p e t i t i o n f i n d i n g that Applicancs had "never represented 

that LCPJV/Austin would be treated as a 2 - t o - l shipper f o r the 

purpcces of CMA Paragraph J." Decision No. 57, at 7. The Board 

confirmed, however, that LCRA/Austin was e n t i t l e d to service f.com 

BNSF pursuant t o the terms of the Settlement Agreement. The 

Board noted that the Applicants agreed t o " t r e a t [ ] LCRA/Austin 

as one of the many 2 - t o - l shippers that would gain access t o BNSF 
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under the terms of the BNSF agreement. This i s the representa­

t i o n that applicants Made and t h i s , therefore, i s the representa-

t i o n t o which they w i x l be held." SAi. The UP's action i n ' m m w ' 

refusing BNSF access to FPP i s i n clear v i o l a t i o n of the terms of 

the Settlement Agreement. 

LCRA/Austin and BNSF intend t o raise t h i s matter w i t h 

the Board w i t h i n the next s'iveral days i n order t o obtain 

enforcement of BNSF's r i g h t s on an emergency basis. For t n i s 

reason, t h i s matter i s not addressed i n d e t a i l i n these Comments. 

However, i n t h i s overs, qht proceeding, i n which the Board i s 

evaluating i n t e r a l i a , the vigor w i t h which the Applicants are 

implementing the conditions imposed by the Board, UP/SP's e f f o r t s 

t o prevent implementation of BNSF's trackage r i g h t s to provide 

service to the FPP manifest a clear aversion to embracing 

competition under the merger conditions. 

B. UP/SP's Service to LCRJi/Austin Has Been 
Deteriorating 

m i t s Report submitted i n t h i s procvseding on July 1, 

1997, UP/SP presents a glowing description of the service i t i s 

providing t c Powder River Basin coal consumers. In p a r t i c u l a r , 

the Report states c page 42 tha t : 

UP/SP has consistently exceeded i t s own 
performance goals and contractual performance 
com.mitments f o r Powder River Basin coal i n 
recent months. Indeed, performance levels 
have reached a l l - t i m e records. During the 
f i r s t f i v e months of 1997, UP/SP cycled PRB 
coal t r a i n s more quickly than scheduled 93% 
of the time, versus performance targets 
ranging from 87% to 90%, The performance 
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l e v e l i n May was 94%, denpite the huge volume 
of coal leaving the Basin. 

The experience of LCRA/Austin stands i n stark contrast 

to these claims by Û /SP. Despite the fact that LCRA/Austin's 

contract w i t h UP provides f o r a cycle time of 

approximately hours (when loading and unloading timec are 

included), the actual cycle times averaged hours i n May, 

hours i n June, and hours i n July! Kuehn V.S. at 4. 

As explained by Mr. Kuehn, UP/SP has a t t r i b u t e d i t d 

extremely poor recent performance p r i m a r i l y to the f d c t that i t 

has an i n s u f f i c i e n t numbet of tr a i n e d and q u a l i f i e d crews. This 

explanation does not bode well i n terms of any hopes f o r rapid 

improvement i n the s i t u a t i o n since i t takes several months to 

t r a i n new crew members and place t'lem i n service. Kuehn V.S. at 

4-5. 

The Labor Impact Exhibit that appears at pages 407-422 

i n Volume 3 of the Applicants' Railroad Merger App l i c a t i o n 

(UP/SP-24) indicates a net reduction of 457 enginemen and 

trainmen i n connection w i t h the merger. We are unable t o 

determine t o what extent the Applicants a c t u a l l y implemented the 

labor reductions projected i n the Application. However, to the 

extent they did, i t would appear that the current severe service 

conditiont a f f l i c t i n g the movement of Powder River Basin coal may 

be a t t r i b u t a b l e i n s i g n i f i c a n t part to these merger-related 

actions. 

- 5 -
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C. UP/SP'S Abandonment of the Kansas Cit y Bypass 
Deprives Texas Unit Train Coal Shippers of 
Promised Benefits of the Merger 

One of the projects that tha Applicants touted as 

providing benefits to western coal shippers as a r e s u l t of the 

merger, vas creation of a new rate f o r coal and grai n t r a f f i c t o 

Texas v i a Topeka, Kansas, bypassing Kansas City. As explained i n 

the V e r i f i e d Statement of R. Bradley King and Michael D. Ungerth, 

i n Volume 3 of the Application (UP/SP-24), " [ i ] n recent years, 

Kansas Cit y has become the second busiest r a i l terminal i n the 

United States, . . . Kansas City has become a major bottleneck 

f o r the UP syatem, because a l l t r a f f i c between the o r i g i n a l UPRR 

and MPRR must pass through the t e r m i r a l . This includes the r i v e r 

of coal flowing out cf the Powder River Basin i n Wyoming destined 

to Georgia, Missouri, Arkansas, Oklahoma, Louisiana and Texas." 

I d . at page 54. Applicants' Witness Richard 2. Peterson assured 

the Board t h a t , "Powder River 3asin coal users w i l l g r e a t l y 

benefit from the new Kansas Cit^' bypass and from other 

e f f i c i e n c i e s that w i l l shorten cycle times and increase 

r e l i a b i l i t y . " Peterson V.S., Application, Volume 2 (UP/SP-23), 

at 116). 

In t h e i r Rep̂ . r t i n t h i s oversight proceeding, the 

Applicants advise that they have abandoned the Kansas Cit y Bypass 

proj e c t and intend to leave coal t r a i n s on t h e i r present routes. 

See Report at pages 24-25. Although there was no requirement i n 

the merger that UP/SP undertake t h i s project, the Board should 

look askance at a f a i l u r e of -^ a i l merger applicants t o carry 
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through wi t h promised benefits to r a i l shippers that are r e l i e d 

upon by the applicants to obtain the Board's approval. 

CONCLUSION 

At least insofar as LCRA/Austin are concerned, t!- » 

Applicants' Report concerning the implementatioi of t h i merger i s 

very misleading. Rather than cooperating w i t h BNSF t o implement 

b-^rvice to LCRA/Austin, UP has refused to honor the terms of the 

BIISF Settlement Agreement. Rather than receiving the type of 

improved cycle time performance described i n the Applicants' 

Report, LCRA/Austin's cycle times hi-ve deteriorated i n recent 

months. F i n a l l y , LCR.VAustin, l i k e other UP/SP Powder River 

Basin coal consumers, have been disappointed by the Applicants' 

abandonment of the promised Kansas City Bypass p r o j e c t . 

As noted above, LCRA/Austin, together wi t h BNSF, w i l l 

be seeking r e l i e f on an emergency basis from UP/SP'P refus a l to 

cooperate i n the implementation of BNS.="s trackage r i g h t s to 

serve FPP. With respect to i t s other concerns, LCRA/Austin 

r e s p e c t f u l l y requests the Board to continue t o monitor the 

s i t u a t i o n w i t h regard t o service cor.diticns f o r Powder Rivor 

Basin coal t r a f f i c , and to require the Applicants to report on a 

regular basis the progress of t h e i r e f f o r t s tc improve such 

service conditions. 

wmm 
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OF COUNSEL: 

Slover & Loftus 
1224 Seventeenth Street, N.W. 
Washington, D.C. 20036 

Dated: August 4, 1997 

Respectfully submitted, 

THE LOWE? COLORADO RIVER AUTHC -ITY 
AND THK uITY OF AUSTIN, TEXAS 

By: C. Michaei Loftus 
Donsld G. .\very 
Andrew B. Kolesar I I I 
Slover & Loftus 
1224 Seventeenth Street, N.W. 
Washinqton, D.C. 20036 
(202) 347-7170 

Attorneys for the Lower 
Colorado River Authority 
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- KEE ''CnBD PUBUC VERSION -

VERIFIED STATEMENT 

OF 

DANIEL G. KUEHN 

My name i s Daniel G. Kuehn. I am Manager, Fuel & 

Energy Managememt f o r the Lower Colorado River Authority ("LCRA") 

which i s located i n Austin, Texas. This V e r i f i e d Statement i s 

presented on behalf of LCRA and the Cit y of Austin, Texas ("Aus­

t i n " ) . LCRA/Austin aro j o i n t owners of the Fayette Power Project 

located i n Halstead, Ter.as which burns approximately 6 m i l l i o n 

tons per year of coal from the Powder River Basin of Wyoming. 

There are thrae subjects that I w i l l address in this 

statement. The f i r s t i s the recent refusal of the Union Pacific 

Railroad Company ("UP") to permit Burlington Northern and Santa 

Fe R.iilway Ccmpany ("BNSF") to u t i l i z e trackage rights that BNSF 

obtained in the UP/SP merger to haul coal t r a f f i c to th© Fayetta 



Power Project. Thu second i s recent problems LCRA/Austin have 

experienced with respect to substandard cycle times under our 

r a i l transportation agreement with UP. The third i s our concern 

about UP's decision, announced in this proceeding, to abandon the 

project to bypass Kansas City for coal unit trains moving from 

the Powder River Basin to the State of Texas. 

A. UP's Refusal to Implement BNSF Trackage Rights 

LCRA/Austin had some discussions wi t h BNSF concerning 

the p o s s i b i l i t y of obtaining BNSF service f o r up t o 50% of our 

t r a f f i c i l l the f a l l of 1996. At that time, we were seeking 

c l a r i f i c a t i o n from t h i s Board as to LCRA/Austin's entitlement to 

reduce our minimum volume commitments t o the UP under our e x i s t ­

ing contract by up to 50% pursuant t J the contract modification 

condition t h a t was imposed by tho Board i n approving the UP/SP 

merger. A f t e r the Board issued i t s decision denying our p e t i t i o n 

for c l a r i f i c a t i o n , BNSF approached us about the p o s s i b i l i t y of 

entering i n t o a contract f o r t r a n s p o r t a t i o n of any portion of our 

coal t r a f f i c t h a t might not be coiranitted under our e x i s t i n g coal 

transportation agreement wit h the UP. 

We were very interested in this p o s s i b i l i t y for two 

reasons. The f i r s t i s that we are interested in obtaining 

proposals from BNSF for transportation of our coals upon the 

expiration of the i n i t i a l term of our current agreement. A 

contract with BNSF for transportation of even the small portion 

of our volxune that i s not committed under our UP agreement would 

enable BNSF to test out i t s operations for this movement, guage 
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the commercial and operational effectiveness of the subject 

trackage rights, and put tt in a better position to compete 

vigorously for the larger volumes when they become available. 

Secondly, we have been experiencing significant and growing 

problems with respect to the cycle time performance provided by 

the UP recently, and we hoped that converting one of our t r a i n -

sets over to BNSF service would increase the productivity of that 

trains^: and help to alleviate the impact of the UP service 

problems. 

We signed a r a i l transportation agreement with PNSF on 

July 22, 1997 for service to begin as soon as possible. This 

contract covers only tonnage which i s not committed to UP under 

our pre-existing ag: aement with the i t . Our UP contract covers 

95% of our shipments from the PRB. The BNSF contract has a 

minimum volume of 270,000 ton? for each of two periods, subject 

to th.- limitation that in no event w i l l LCRA/Austin ship, or be 

obligated to ship, more than 5% of our coal t r a f f i c to the 

Fayette Power Project. 

Doth LCRA/Austin and BNSF have been iniormed by UP, 

within the l a s t few days, that UP w i l l refuse to permit BNSF to 

u t i l i z e i t s trackage rights to i n i t i a t e service under our new 

contract on the grounds that BWSF's trackage rights are not 

effective u n t i l the expiration of the i n i t i a l term of our UP 

contract. This i s contrary to both BNSF's and LCRA/Austin's 

understanding, which i s t.h£.'t the BNSF's trackage rights were 

effective upon consummation of the merger. LCRA/Austin are 

- 3 -



c u r r e n t l y conferring w i t h BNSF about r a i s i n g t h i s matter w i t h the 

Board on an emergency basis so that service under the new con­

t r a c t can be i n i t i a t e d . 

I t IS especially t r o u b l i n g t o LCRA/Austin th a t UP i s 

attempting t o prevent the implementation of BNSF servicn a t a 

time when UP, i t s e l f , i s encountering tremendous problems i n 

providing timely service t o us. We viewed the i n i t i a t i o n of BNSF 

service as a posit i v e step both f o r LCRA/Austin and f o r UP, 

because i t would r e l i e v e some of the pressure on UP. 

B. UP Service Problems 

The r a i l service commitment provisions of our contract 

with the UP c a l l for a cycle time of hours. 

This f i g u r e does not include loading and unloading time ( t y p i c a l ­

l y hours per cycle) or time associated w i t h such causes as 

force majeure events. We have had problems wit h high cycle times 

i n various periods i n the past but nave generally been able to 

work with UP (and with the Chicago & Northwestern Transportation 

Company p r i o r to i t s a c q u i s i t i o n by UP) to address these s i t u a ­

t i o n s . However, wit h i n the l a s t few months, d r service has 

deteriorated r a p i d l y , with cycle times going from an average of 

hours i n May, to hours i n June, and hours i n July. 

(These f i g u r e s are for the t o t a l cycle, and include loading and 

unloading times). 

I l : recent conversations with Ur personnel, I have been 

advised that the current service problems we are encountering are 

attributable in significant part to inadequate numbers of trained 
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and q u a l i f i e d crews. I was t o l d t h a t UP/SP has recently hired 

approximately 800 new crews to address t h i s s i t u a t i o n , but t h a t 

i t w i l l be several months before these crews can be trained and 

placed i n service. I do not know to what extent the merger of UP 

and SP may be responsible f o r the service problems LCRA/Austin 

are c u r r e n t l y experiencing. However, since a shortage of q u a l i ­

f i e d crew mombers i s apparently one of the p r i n c i p a l causes of 

the current problems, i t would seem tha t the merger may be a 

cause to the extent i t reduced the number of q u a l i f i e d crew 

members. 

C. Kansas C i t v Bypass 

One of the benefits of the UP/SP merger tha t was 

promised to u n i t t r a i n coal shippers i n the State of Texas was 

improvement i n cycle times associated w i t h a project to bypass 

Kansas C i t y f o r u n i t coal t r a i n s moving from the Powder River 

Basin to Texas. LCRA/Austin welcomed t h i s plan because of the 

improvements i n cycle times i t was anticipated t o y i e l d . We were 

very disappointed t o learn from UP/SP's report i n t h i s oversight 

proceeding t h a t t h i s p roject has been abandoned. 

Our disappointment i s heightened by the very poor l e v e l 

of service we have been receiving from UP l a t e l y . I t i s very 

important to us that UP meet i t s contractual service commitments, 

as we have a large f l e e t of p r i v a t e cars t h a t we use i n PRB ccal 

service, and e f f i c i e n t u t i l i z a t i o n of t h i s equipment i s an 

important f a c t o r i n the economics of our f u e l supply at the 

Fayette p l a n t . 
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IFIC CORPORATION, L-NION PACIFIC RA.ILPjOAD ^ 199? m. 

COMPANY, AND MISSOURI PACIFIC RAILROAD COMPAl^ /tftt.-ij^t'-
CONTROL AND MERGER S;̂  '̂''̂  

SOUTHERN PACIFIC llAIL CORPORATION, SOUTHERN PACIF-I,Ĉ , 
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERNV,;;̂ ?̂ . 
RAILWAY COMPANY, SPCSL CORP., and THE DENVER 

RTO GRAND WESTERN RAILROAD COMPANY 

OVERSIGHT PROCEEDING 

and 

STATEMENT OF THE PORT OF CORPUS CHRISTI AUTHORITY 
OF NEUCES COUNTY, TEXAS 

Pursuant t o i t s May 22, 199" notice of i n t e n t t o p a r t i c i p a t e 
i n the abo"-e-entitled oversight proceeding, the Port of Corpus 
C h r i s t i A u t h o r i t y of Neucee; County, Texas (sometimes re f e r r e d to 
herein as "Port of Corpus C h r i s t i " or "Port") submits the 
following comments. 

As a p a r t / of record i n the UP/SP merger proceeding, the 
Port of Corpus C h r i s t i submitted comments which supported 
approval of the UP/SP merger, conditioned upon i n c l u s i o n of the 
terms and conditions of the Union Pacific/Burlington Northern 
Santa Fe Settlement Agreement, and inclusion of a t h i r d Class-1 
r a i l r o a d i f , i n the -rJoard's judgement, a d d i t i o n a l competitive 
r a i l service was deemed necessary at Corpus C h r i s t i In response 
to the Port's comments and other submissions, the Board i n i t s 
August 6, 1996 decision approved the UP/SP Settlement Agreement 
as a condition to the merger, and through trackage r i g h t s granted 
to the Texas Mexican Railway Company allowed Texas Mexican 
Railway Company better marketing opportunities f o r services to 
the Port. 

Having had approximately one year of operation and 
experience under the Board's decision, the Port believes at t h i s 
junction t h a t the approval of the UP/SP merger and the 
competitive conditions imposed by the Board are achieving very 
be n e f i c i a l r e s u l t s f o r the Port and i t s shipping community. 



UP/SP 

UP/SP's e f f o r t s to implement the merger are well documented 
i n fiPPT.TP/^NT.q REPORT ON MRRGER AND CQNDTTTON TMPLF.MEMTATIQN 
(UP/SP-303 dated July 1, 1997). With p a r t i c u l a r a p p l i c a t i o n to 
the Port of Corpus C h r i s t i , Applicants' commitment to investing 
i n physical improvements t o plant and equipu.ent are viewed as 
extremely b e n e f i c i a l f o r t h e i r long-term v i a b i l i t y . For the 
short term, UP's commitme.it of locomotive power and personnel 
appears to be another i n d i c a t i o n of i t s desire to '.mprove 
SP's p r i o r service. 

One example of the benefits of the merge-; i n 'olving new 
business f o r the Port occurred e a r l i e r t h i s year. The t r a f f i c i n 
question moved to and from a former SP-served western point. 
Because i t was post merger new business, the t r a f f i c was able to 
move on a much more e f f i c i e n t combined UP/SP route versus the old 
SP d i r e c t route which would have been s i g n i f i c a n t l y more 
c i r c u i t o u s . Without the combined routing, t h i s business would 
have been l o s t to the Port of Corpus C h r i s t i and the shipper 
would hive had to pay much higher f r e i g h t charges through an 
al t e r n a t i v e p o r t . 

T'-ere have been some post-merger service i n t e r r u p t i o n s , 
service inconsistencies, and delayed t r a n s i t times. We believe 
these prcbxem areas r e s u l t , i n pare, because the UP and SP EDI 
systems have not been u n i f i e d i n t o a single system. To r e a l i z e 
the f u l l p o t e n t i a l of the merger, Applicants must maintain t h e i r 
schedule f o r f i n a l i z i n g labor agreements and u n i f i c a t i o n of 
electronic data systems f o r operations, customer service and 
related functions. 

RITRT.j NGTON NORTHERN SANTA FE 

As with UP/SP, Burlington Northern Santa Fe's post-merger 
implementation i s w e l l documented i n THE BURLINGTON NORTHERN AND 
.qaWTA PW. RATT.WAY COMPANY'S -QUARTERLY .PROGRESS REPORT (BNSF-PR-4 
dated July 1, 1997). 

For the Port, we believe BNSF has demonstrated a p o s i t i v e 
e f f o r t to bring e f f e c t i v e r a i l competition t o t h i s market. This 
i s p a r t i c u l a r l y true f o r export grain. A d d i t i o n a l l y , BNSF's 
marketing and operating o f f i c i a l s have been very cooperative i n 
exploring new business development opportunities. 

^̂ ^̂ ^̂ ^ 



THR TRXAS MEXICAN RAILWAY CQMPANY 

The Port of Corpus C h r i s t i was s a t i s f i e d w i t h the merger 
condition granting Tex Mex c e r t a i n trackage r i g h t s and terminal 
access. The Port believes these conditions have preserved and 
should continue to preserve e f f e c t i v e r a i l competition by 
providing a d d i t i o n a l routing and service options i n c e r t a i n 
markets. To achieve the benefits of i t s trackage r i g h t s , the 
Port f u r t h e r believes the Tex Mex must continue t o focus on 
maintaining i n Corpus C h r i s t i competitive p r i c i n g , an adequate 
car supply, and seirvice r e l i a b i l i t y f o r i t s t r a d i t i o n a l business, 
i n addition t o continuing i t s e f f o r t s to develop new business 
opportunities over i t s trackage r i g h t s routes. 

CONCLUSION 

The Port of Corpus C h r i s t i highJ.y values i t s r a i l service, 
the r e l a t i o n s h i p w i t h i t s c a r r i e r s , ar:d the importance of 
e f f e c t i v e r a i l competition i n the market place. Over both the 
short and long term, the Port believes approval of the UP/SP 
merger, including approval conditions, i s working as planned, 
w i l l strengthen the Port's r e l a t i o n s h i p w i t h the r a i l r o a d s , and 
w i l l produce the intended e f f e c t i v e competition without the need 
for imposing any additi o n a l conditions. The Port appreciates the 
opportunity to riake these comments and would be pleased t o 
provide the Board any additi o n a l information i t may require. 

Respectfully submitted, 

John P. LaRue, Executive L i r e c t o r 
The Port of Corpus C h r i s t i 
222 Power Street, P.O. Box 15<1 
Corpus C h r i s t i , Texas 78403 
Phone: 512-882-5633 
Fax: 512-882-7110 
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Neal M. Mayer 
Paul D. Coleman 
Hoppel, Mayer & Coleman 
1000 Connecticut Avenue, N.W. 
Washington, DC 2O036 
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Fax: 202-296-5463 

Attorneys f o r : 
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OF NEUCES COUNTY, TEXAS 
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