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Oear Mr. Secretary: 

Enclosed f o r f i l i n g i n the above-referenced proceeding 
are an o r i g i n a l and 10 copies of P e t i t i o n of the Western Coal 
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Finance Docket No. 32760 
(Sub-No. 21) 

PETITION OF THE 
WESTERN COAL TRAFFIC LEAGUE FOR A 

MODIFICATION OF THE PROCEDURAL SCHEDULE 

Comes now the Western Coal T r a f f i c League ("WCTL"), 

pursuant to the Rules of Practice, (49 C.F.R. § 1117.1), and 

p e t i t i o n s the Board f o r a modification i n the procedural schedule 

i n t h i s proceeding and i n support thereof .=!hows: 

INTEREST OF WCTL 

On July 8, 1998, WCTL f i l e d a request f o r a new reme­

d i a l c o n d i t i o n i n Finance Docket 32760 (Sub-No. 26), Union 

P a c i f i c Corporation. Union P a c i f i c Railroad Company, and Missouri 



Pacifir" Railroad Company - Control and Merger - Southern 

P a c i f i c R a i l Corporation, Southern P a c i f i c Transportation Com­

pany.. St. Louis Southwestern Railway Company, SPCSL Corp.. and 

The Denver and Rio Grande Western Railroad Companv [Houston/Gulf 

Coast Oversight! ("Sub-No. 26") . I n Sub-No. 26, Decision No. 6, 

sei'ved August 4, 1998, the Board announced that WCTL's request 

would be considered i n t h ' above-captioned proceeding ("Sub No. 

21") instead of Sub-No. 26. I d . at 7 n . l l . 

I I 

THE DIFFERENT PROCEDURAL SCHEDULES 
IN SUB-NOS. 21 AND 2 6 

I n i t s Decision e s t a b l i s h i n g the Sub-No. 2 6 procedural 

schedule, t h t Board afforded p a r t i e s seeking new remedial condi­

t i o n s the opportunity to f i l e r e b u t t a l evidence and argument. 

Sub-No. 21, Decision No. 12 (served March 31, 1998), at 12,^ 

This was of course consistent w i t h the Board's (and the I n t e r ­

state Commerce Commission's) longstanding p r a c t i c e of allowing 

p a r t i e s w i t h the burden of proof to both open and close the 

submission of evidence. See, e.g., 49 C.F.R. §§ 1111.8; 1113.8. 

By contrast, the Sub-No. 21 procedural schedule does not provide 

^ The procedural schedule f o r Sub-No. 26_ adopted i n Sub-
No. 21. Decision No. 12 was reaffirmed i n Sub-No. 26. Decision 
No. 1 (served May 19, 1998). 



f o r r e b u t t a l . Sub-No. 21, Decision No. 10 (served October 27, 

1997), at 19). 

I l l 

WCTL'S NEED FOR REBUTTAL 

In i t s Sub-No. 2 6 request (now a Sub-No. 21 request), 

WCTL sought an order from the Board imposing an accounting 

c o n d i t i o n on Union Pa c i f i c Railroad Company. WCTL's p a r t i c i p a ­

t i o n commenced under the Sub-No. 26 three (3) part e v i d e n t i a r y 

procedure, and as such WCTL had no reason to augment i t s f i l i n g 

w i t h a n t i c i p a t o r y r e b u t t a l of arguments that UP might, or might 

not, advance. By t r a n s f e r i n g consideration of WCTL's request t o 

the Sub-No. 21 proceeding the Board has perhaps i n a d v e r t a n t l y 

changed the ground rules i n the middle of the process, t o WCTL's 

manifest disadvantage. 

Because WCTL bears the burden of proof on i t s request, 

i t should be permitted to open and close. Moreover, r e b u t t a l 

w i l l a s s i s t the Board i n i t s consideration of WCTL's requested 

c o n d i t i o n . 

WHEREFORE, Pe t i t i o n e r prays that i t be afforded a 

reasonable time to f i l e a r e b u t t a l to any reply or r e p l i e s t o i t s 
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July 8, 1993 request f o r an accounting condition. WCTL requests 

that i t be given t h i r t y (30) days, t o October 1, 1998, w i t h i n 

which t o prepare and f i l e i t s r e b u t t a l evidence. 

I f , f o r some reason, the Board i s unable to grant 

Petitioner'.s request f o r r e b u t t a l . P e t i t i o n e r prays that i t s 

Request i n Sub-No. 26 (now Sub-No. 21) be dismissed without 

prejudice t o WCTL's r i g h t to seek i t s accounting co n d i t i o n 

independently from the oversight proceedings. 

Respectfully submitted. 

OF COUNSEL: 
Slover & Loftus 
1224 Seventeenth Street, N.W, 
Washington, D.C. 20036 

By: William L. Slover 
Donald G. Avery 
Slover & Loftus 
1224 Seventeenth Street, N.W. 
Washington, D.C. TOOSe 
(202) 347-7170 

Attorneys f o r the Western Coal 
T r a f f i c League 

Dated: August 19, 199E 
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CERTIFICATE OF SERVICE 

I hereby c e r t i f y that on t h i s 19th day of August, 1998, 

copies of the foregoing P e t i t i o n of the Western Coal T r a f f i c 

League To Modify Procedural Schedule were served v i a f i r s t - c l a s s 

United States mail, postage prepaid on a l l persons on the service 

l i s t f o r Finance Docket No. 32760 (Sub-No. 21). 
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William A Mullins 

HAND D E L I V E R Y 
The Honorable Vemon A. Williams 
Secretary 
Surface Transportation Board 
1925 KSt., N,W„ Suite 700 
Washington, DC 20423 

July 16, 1998 

ENTERED 
Office of tho Ssoretary 

JUL 1 7 1998 
Part of 

Public Racord 

RE: Union Pacific Corporation, Union Pacific Railroad Company And Missouri 
Pacific Railroad Company - Control And Merger - Sout!'cm Pacific Rail 
Corporation, Southern Pacific Transponation Company, .' '^uis 
Southwestern Railway Company, SPCSL Corp. And The Denver And Rio 
Giande Western Railroad Company, Oversight Proceeding 

Fxnxnce Docket No. 32760 (Suo-No. 21) 

Dear Secretary Williams: 

Enclosed are an original and tweuty-six copies of the Motion Of The Kansas City 
Southem Railway Company To Strike The Arkansas, Louisiana And Mississippi Railroad 
Company's Reply to Replies. Also enclosed is a computer disk containing the text of the 
motion Please acknowledge the receipt and filing of the enclosed materials by file stamping the 
enclosed twenty-sixth copy of the motion and renaming that copy to the per-;. -1 delivering the 
filing. 

Sincerely, 

William A. Mullins 

Enclosures 

cc: All Known Parties of Record 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO, 32760 (Sub-No. 21) 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY' 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-CONTROL AND MERGER -
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER 

AND RIO GRANDE WESTERN RAILROAD COMPANY 

OVERSIGHT PROCEEDING 

MOTION 1).' THE KANSAS CITY SOUTHERN RAILWAY 
CO MPANY TO STRIKE THE ARKANSAS, 

LOUISIANA AND MISSISSIPPI RAILROAD 
COMPANY'S REPLY TO REPLIES 

The Kansas City Southem Railway Company ("KCS") hereby moves, pursuant to 49 

C.F,R, Section 1104,13(c) (1997), to strike the June 26, 1998, reply ofthe Arkansas, Louisiana 

and Mississippi Railroad Company ("AL&M"), The June 26 reply does nothing mor? than reply 

to the replies filed m response to AL&M's May 12, 1998, petition in this matter. Altematively, 

if the Surface Transportation Board ("STB" or "Board") denies this motion, KCS requests that it 

be allowed 20 days from the denial of said motion in which to respond to AL&M's June 26 

reply. 

BACKGROUND 

On May 12, 1998, AL&M petitioned the Board to amend the conditions imposed on the 

UP/SP Merger' by allowing The Burlington Northem and Santa Fe Railway Company ("BNSF") 

' See Union Pacific Corporation, et al.—Control and Merger—Southern Pacijic Rail 
Corporation, et a i , Finance Docket No. 32760, Decision No. 44 (STB served Aug. 12, 1996). 



to utilize its overhead trackage rights on the former Southem Pacific line between Memphis and 

Texarkana to interchange with AL&M at Fordyce, AR. KCS replied to AL&M's petition on 

June 1, 1998. Union Pacific Railroad Co. ("UP") replied on June 2, 1998. Other interested 

parties' also filed replies. Then, on June 26, AL&M submitted what it called a "supplement" to 

its May 12 petition, submittinj; argument and evidence primarily targeted toward rebutting KCS' 

and UP's June 1 and 2 filings and re-arguing AL&M's assertions from its initial petition.̂  

SUMMARY OF ARGUMENT 

AL&M's June 26 "suppler ent" to its petition ("AL&M's Reply") is a reply to a reply 

which is prohibited by 49 C.F.R. Section 1104.13(c) (1997), and which is not permitted by any 

other directive ofthe Board. All but a small portion ofthe material submitted could have been 

submitted with AL&M's petition, but was not. Accordingly, there is no good cause for waiving 

the Board's rule against replies tc replies. The Board should therefore enforce that regulation by 

striking AL&M's "supplement." If the Board chooses to dem this motion, KCS requests that it 

be granted 20 days following such denial in which to respond to AL&M's improper reply. 

ARGUMENT 

AL&M's Reply, though couched as a "supplement" to AL&M's petition is, m truth, 

merely a thinly-disguised reply to a reply. The Board should strike that reply. 

AL&M's Reply is clearly a reply to KCS' and UP's replies to AL&M's petition; it is not 

a supplement to AL&M's petition. AL&M's statements make clear that its filing is addressed to 

the replies filed by KCS and UP. For example, the second paragraph of the filing states, "Union 

Pacific responds to the AL&M's petition with three arguments .. , . The KCS repeats the themes 

I 

' Georgia Pacific Corporation and Intemational Paper Company. 

"* In addition, AL&M included on pages 12 and 13 of its pleading and on page 5 of the 
Supplemental Verified Statement of Larry J. Ahlers a few paragraphs dealing with alleged UP 
service problems that occurred after the date of AL&M's petition, 
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advanced by the UP . ,, .these arguments . . . [are] each addressed below." AI.&M Reply, at 1-2. 

Phrases that appear throughout the remainder of the filing, such as "UP argues the.t.... [but that] 

is irrelevant," id., at 2, "Contrary' to UP's assertion ., , the reality is quite the opposite," id., at 3, 

"Also irrelevant are UP's various references " id., at 5, and "KCS' reply is premised in part 

on the incorrect assumption . , ," id., at 7, make patently clear that AL&M's Reply is not a 

supplement to AL&M's petition but is really a reply lo the evidence and arguments tendered to 

the Board in replies filed by \cS and UP. For example, AL&M argues that KCS is not a 

competitive restraint on UP, a subject which KCS convincingly refuted in its June 1 reply to the 

AL&M petition.* 

Only the three paragraph portion of AL&M's argument on pages 12 and 13 under the 

heading "Contrarv to UP's Assertions. UP Service Has Again Deteriorated." and the portion of 

page 5 ofthe Supplemental Verified Statement of Larry J. Ahlers unde. aeading "Continued 

UP Service Problems" that supports that argument, are in reality supplemental information 

because they discuss circumstances allegedly arising after AL&M's petition was filed, but that 

information also is improper at this stage of the piocccding begun by AL&M. If AL&M desires 

to submit that information on alleged performance failures by UP, it should do so by responding 

to UP's quarterly eport on or before August 14, Such a response in the general oversight 

proceeding would be appropriate. As for the remainder of AL&M's Reply, it contains replies to 

replies, reiteration of AL&M's previous arguments and information which was previously 

available to AL&M but which AL&M apparently did not think important enough to submit 

initially. 

Interestingly, however, AL&M does not appear to dispute KCS' assertion that AL&M's 
complaint is merely a divisions dispute between AL&M and UP disguised as a complaint about 
service to shippers, AL&M admits that its ability to provide essential services to shippers or to 
stay in business is not impacted by its dispute with UP, AL&M Reply at 8. 



Filing a repiy to a reply is prohibited by the Board's regulations. Section 1104,13(c) of 

49 CF.R. states, "A reply to a reply is not pennitted," This admonition falls within the Board's 

general provisions for filing a reply to "any pleading." .See 49 C,F,R, 1104,13(a), KCS' June 1 

reply to AL&M's May 12 petition was a reply to "any pleading [other than a reply]." Therefore, 

absent special authorization by the Board, which AL&M neither sought nor received, A L & M 

had no right to reply to KCS' June 1 reply. Instead, AL&M bluntly submitted its "supplement" 

without even seeking the Board's leave. 

AL&M's Reply is not excused by the fact that AL&M is the party seeking affirmative 

relief or even by any attempt of AL&M to show good cause why its reply to replies should be 

accepted. Merely because it is the party seeking affirmative relief does not entitle A L & M to 'the 

last word' on its filing.^ Therefore, absent a showing of good cause by AL&M,^ AL&M's Reply 

should be rejected by the Board, 

AL&M has not even attempted to show that good cause exists for acceptance of its June 

26 filing, fior could it have succeeded in doing so had it tned. AL&M did not request leave for 

submitting its June 26 filing. Perhaps this is because AL&M recognized that there was no 

substantial reason for its late filing of evidence that was available to it prior to the filing of its 

^ Sec Illinoi.s Central Railroad Companv—Abandonment Exemption—in Perrv Countv, IL, 
Docket No. AB-43 (Sub-No. 164X), 1997 STB LEXIS 148 at 7, n, 5 ["contrary to Freeman's 
assertions, our procedures do not entitle Freeman {the party petitioning tor relief} to file the 
closing pleading"], and CS.X Corporation—Control—Chessie System Inc., et al. (Arbitration 
Review), STB Finance Docket No. 28905 (Sub-No. 28), 1997 STB LEXIS 213 (sen ed Sept. 3, 
1997) at 6 ["CSXT expresses a desire for a 'more complete discussion of the issues raised in 
TCU's reply.' But this is merely an attempt to have the last word iti pleading, an advantage that 
is not granted to appellants in labor arbitration appeals."] 

See, e.g., CSX Corporation—Control—Chessie System. Inc., et ul. (Arbitration Review), STB 
Finance Docket No. 28905 (Sub-No. 28), 1997 STB LEXIS 213 (served Sept. 3, 1997) at 6 ["we 
may allow additional pleading for good cause shown"], and CSX Corporation—Control— 
Chessie System. Inc., et al. (Arbitration Review), STB Finance Docket No. 28905 (Sub-No. 27), 
1997 STB LEXIS 152 (ser\'ed July 15, 1997) at 6, n, 7 ["Under 49 CFR 1104,13(c) replies to 
replies are prohibited. This prohibition may be waived upon a showing of good cause,. . . . " ] . 



May 12 petition.^ Indeed, other than the information conceming alleged service failures by UP 

in early June, none ofthe infonnation submitted in AL&M's Reply is information which could 

not have been submitted as a part of AL&M's petition. Allowing submission at this time of such 

previously-available information would merely encourage protracted rounds of filing of evidence 

and argument, as the parties sequentially seek to respond to their opponents' previous round of 

filings. Because there is no apparent reason why AL&M could not have submitted the 

information and arguments contained in its June 26 Reply as part of its original petition,'̂  the 

Board should strike AL&M's Reply. 

CONCLUSION 

AL&.M's June 26 "supplement" to its petition is a prohibited reply to a reply. All but a 

small portion of the material submitted could have been submitted with AL&M's petition, but 

was not. To allow AL&M to submit its June 26 filing by labeling it a supplement will simply 

allow those wishing to circumvent the Board's prohibition on filing replies to replies another 

avenuc for doing so. In accord with the Board's regulations, and in support of those regulations, 

KCS moves the Board to strike AL&M's Reply. In the event that the Board chooses to deny this 

See, e.g.. AL&M's Reply at 2, addressing contract prices that were changed a mi.iimi-m of 
three mor.ihs prior to the filing of AL&M's petition. 

* See Application of the National Railroad Passenger Corp. Under 49 U S.C. 24308(a)— 
Springfield Terminal Railway Co.. ctal., STB Finance Docket No. 33381, 1997 STB LEXIS 101 
(served May 6, 1997) at 4 [rejecting reply to reply as cumulative: "3&M contends that Amtrak's 
reply raises issues that could not have been previously addressed and that new facts have 
developed after Amtrak filed its reply. To the contrary, we find 3&M's submission to be 
cumulative. Jts assertions . . . are argumentative. They add nothing new , , , B&M has failed to 
justify a departure from 49 CFR 1104.13(c),"]. 

Or should not submit the portions specified in Footnote 3 hereof as a response to UP's 
quarterly report in the general oversight proceeding. 
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motion, KCS requests that the Board notify KCS' counsel of such decision and order that KCS 

be allowed 20 days from that denial to submit further reply to AL&M's improper filing.'" 

Respectfully submitted this 16th day of July, 1998. 

Richard P. Bruening 
Robert K. Dreiling 
THE KANSAS CITY SOUTHERN RAILWAY COMPANY 
114 West i r Street 
Kansas City, Missouri 64105 
Tel: (816)983-1392 
Fax: (816)983-1227 

mrfam A. Mullins' 
David C, Reeves 
TROUTMAN SANDERS LLP 
1300 I Street, N.W. 
Suite 500 East 
Washington, D.C. 20005-3314 
Tel: (202) 274-2950 
Fax: (202) 274-2994 

Attomeys for The Kansas City Southem 
Railway Company 

Failure to afford opposing parties an opportunity to reply to evidence introduced at a late stage 
violates the rules of the Commission and all notions of due process. San Antonio, TXv. 
Burlington Northern, Inc., 362 I.C.C. 161, 164-165 (1979). 



CERTIFICATE OF SERVICE 

I hereby certify that on this 16th day of July, 1998, a tme copy ofthe foregoing "Motion 
Of The Kansas City Southem Railway Company To Strike Arkansas, Louisiana And Mississippi 
Railroad Company's Reply to Replies," was served by first class mail or more expeditious 
service upon all known parties of record to this proceeding 

I5avid C. Reeves 
Attomey for Kansas City Southem Railway 
Company 
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Finance Docket No. 32760 (Sub No. 21) 

Ul>IION PACIFIC CORPORATION, UNION PACIFIC RAILROAD 
COMPANY 

AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER -

SOUTHERN PACIFIC KAIL CORPORATION, SOUTHERN PACIFIC 
TRANSPORTATION COMPANV, S f. LOUIS SOUTHWESTERN 

RAILWAY 
COMPANY, SPCSL CORP. .\ND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

OVERSIGHT PROCEEDING 

SUPPLEMENT TO PETITION OF THE ARKANSAS, LOUISIANA AND 
MISSISSIPPI RAILROAD COMPANY FOR 
AN ADDITIONAL REMEDIAL CONDITION 

The Arkansas Louisiana & Mississippi Railroad Company ("AL&M") respectfully 

submits this supplement to its petition to the Board for an additional remedial condition. ITiis 

supplement addresses points ra.sed in the reply of Union Pacific filed June 2,1998 (UP/SP-343) 

and the reply of Kansas City Southem filed June 1, 1998.' 

Union Pacific responds to the AL&M's petition wilh three arguments: (1) the revenue 

increases imposed by the Union Pacific shouk' 'je disregarded because they were part of a 

negotiated rate package; (2) the KCS provides effective competition with the UP and (3) UP's 

' Because this filing is a supplement to the AL&M's petition, UP and KCS will have the 
opportunity to respond in the interest of creating the fullest and most accurate factual record. 



PUBLIC VERSION 

poor ser ice to the AL&M has recently improved. The UP also denies that it has plans to raise 

SP rates further a.s additional contracts expire. The KCS repeats the themes advanced by the UP, 

claims that the AL&M petition is not supported by AL&M shippers, and argues that the Boaid 

does not bave the power to act to prevent competitive harm to the AL&M, as opposed to its 

shippei .s. None of these arguments has merit, and each is addressed below, 

1. The Fact that Rate Changes Have Been Negotiated by 
Georgia-Pacific I)oe<i Not Mean that UP Has Not Exercised Its 
Increased Market Power Resulting from Its Merger with SP. 

U P argues that the evidence of UP rate increases presented in the AL&M's petition 

"mischaracterizes an ongoing process of rate simplification and adjustment being negotiated 

between Georgia-Pacific and UP," (L'P Reply al 1-2, emphasis in original.) 

The fact that the rates at issue are negotiated contract raleŝ  is irrelevant to. and does not 

detract from, the fact that those rates eflect additional market power gained by the UP as a result 

of the UP/SP merger. It is beyond dispute that railroad market power can be exercised 

notwithstanding that the rates rtsuHing from that market power are contained in contracts rather 

than tariffs. For example, the Board in the UP/SP case has imposed far-reaching conditions 

designed to preserx e competition notwithstanviing that the great majority of rail traffic today 

moves under contrcct. The availability of those conditions was not made dependent on whether 

particular traffic moved under co .ract or tariff In fact, at least one of the conditions imposed by 

^ As explained by AL&M's President, Mr. Larry J. Ahlers, in his Verified Statement 
attached to AL&M's Petition (at 6) those rates needed to be renegotiated because the 
contracts existing as ofthe lime of the .nerger expired in 1998, beginning in February 1998. 
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the Board in the UP/SP merger related directly to contract traffic - the condition permitling the 

reopening of a portion of UP contract traffic to competition by the BNSF. 

Disregarding the false issue that negof ited contract rates are involved, the evidence 

shows that those contract rates reflect the UP's increased market power. 

2. UP's Rate Incrca.scs Clearly Show Its Increased .Market Power 
Following the Merger. 

The evidence of increased UP market power is very strong indeed. Contrary to the UP's 

as.sertion thai the new rale package with G-P has "radically reduced many SP rales" (UP Reply, 

at 2), the reality is quite the opposite. 

In order that the Board can appreciate the full impact of G-P's renegotiated 

package, the effect ofthe new contract rates is shown in Exhibit A lo the attached Supplemental 

Verified Statement of Mr. Ahlers.' As the Exhibit confirms, the UP has imposed substantial rate 

increases on G-P . which are only partly offset by AL&M's decreasing its own revenues. 

In order to estimate the total change in revenue to the UP and AL&M resulting from these 

changes, these exhibits show, for each destination point, the changes in UP and AL&M revenue, 

and the dollar impact of those changes applied lo AL&M actual 1997 traffic lo those 

destinations. As the final line of Exhibit .A shows. UP's total revenue (based on 1997 traffic 

volumes) increases by $ , while the .'XL&M's decreases by $ , Plainly. UP was 

able to exercise market power significantly in excess of what either UP or SP were able to 

' The attached supplement verified statement of Mr. Ahlers will be referred to as "Ahlers 
Supp, V.S,". while the original verified slalemeni of Mr. .Ahlers attached to the AL&M's petition 
will be referred to as "Ahlers V.S." Exhibit A to the Ahlers Supp. V.S. shows the UP and 
AL&M revenue changes as applied to all G-P traffic moving in 1997 under the 
contracts renegotiated with effect from May 1. 1998. 

-3 -



PUBLIC VERSION 

exercise separately prior to their merger. As Mr. Ahlers testifies in his attached verified 

statement. G-P and AL&M accepted the new contract despite the substantial UP revenue 

increases because they believed this was the best the) could do.̂  The fact that the AL&M was 

forced to offset much of the UP's increase by decreasing its own revenue is further evidence of 

UP's increased market power. 

The UP increases were substantial. For example, on the two most important routes for 

AL&M traffic - to the Memphis and East St, Louis gateways - the L'P increased its revenues 

% and %. respectively,' UP increa os to other points were also substantial - including 

increases of - % (as a percentage ofthe total rate) to points in Oregon and Washington. 

While there are some instances of UP revenue decreases. Exhibit A shows that r.' 152 points 

served in 1997 under the relevant contracts, only 20 points (13% of all points) received a UP 

decrease in revenue. By contrast, 109 points (72%) received UP increases. Almost all of the U? 

decreases are _% or less (as a percentage ofthe total rale). Most of these small decreases are lo 

points in Califomia, These reductions are not surprising given the UP's statement in ils merger 

application that Soulh Central forest products producers would benefit from the merger by 

enjoying shorter routes to California.'' Presumably the lower revenues reflect lower UP costs. 

What is surprising is that the UP r̂ tes to Oregon and Washington should go up by - % when 

the UP claimed in its merger application that there would be "much shorter routes" between the 

Pacific Northwest and the South Central region,' 

' Ahlers Supp. V.S, at 4. 

' Ahlers Supp, V,S. at 2, 

* UP/SP-23, Railroad Merger Application, vol. 2 at 102. 

' at 101-102. 
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UP's argument lhal it decreased olher rales for olher products moving from G-P origins in 

the North -st (UP Reply at 3-4) is irrelevant. The Board grants conditions in merger eases 

based upon the effects of a merger within c "defined market."* The market at issue in AL&M's 

petition is traffic moving to and from the AL&M, not all movements of forest products in the 

west. While UP alludes vaguely lo the effects of "intense competition in the lumber and panel 

products -marketplace" on UP and AL&M rates (UP Reply at 4), it has ne t offered evidence 

sufficient lo support a finding that the relevant market for purposes of the instant petition is 

anything other than AL&M traffic. Certainly, the evidence in Exhibit A t' ^''r, Ahlers statement 

is that UP was able to increase its rates on traffic moving to a variety of westem destinations in 

the Northwesl, West, Midwest, Northeast and Southeast. If any product and geOfc.aphic 

competit'on exists, it is quite limited and localized. 

Also irrelevant are UP's various references to AL&M's revenue levels, such as its 

assertion that certain AL&M rales are or were higher than most others short lines' ' for 

comparable movements" (UP Reply al 4, 6). Again, the relevant inquiry is whether the merger 

increased UP's market power over AL&M iraffic because of its reduction in rail competition. 

The substantial overall increases in UP's revenues were largely offset by corresponding 

reductions (not increa.ses) in AL&M revenues."* Hence, UP's market power has clearly increased 

al the expense ofthe AL&M and ils shippers as a result of the nr erger. AL&M did not decrease 

its revenues as a gesture of charity to UP, but because it had no choice, and G-P undoubtedly did 

See, Decision No. 44, slip op. at 100, third paragraph. 

Ahlers Supp. V.S., Exhibit A. 
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not agree to pay UP substantially more than it had pre-merger on the basis of UP's superior 

service.'" 

3. UP Can Be Expected to Continue to Raise Rates As Other Contract.̂  
Expire. 

The AL&M has informed the Board about statements made by UP personnel to G-P on 

more than one occasion- and recounted by Mr. G.W. Courtwrighl of G-P in an October 6. i997 

letter to UP, to the effect that UP intended to raise SP rates in effect at the time of the n̂ .erger." 

Similar statements have been made to the AL&M.'' The UP now asserts that it 'has no such 

plans" (UP Reply al 3). 

AL&M submits that off-the-record statenents are often more candid and reliable than the 

often over-optimistic and self-serving statements made in formal filings with the Board. 

Moreover, UP's Reply appears to say only that UP has not embarked on a "campaign" to raise SP 

rates. Even if UP currently has no fomial plan to raise SP rates across the board, it may plan to 

raise rates selectively and opportunistically as its new market power permits. AL&M justifiably 

believes that if the requested BNSF access is not granted here, UP will consider lhal it has a 

green light <o raise rates further. 

AL&M on the tnher hand, h'is offered what one of its large customers. Intemational 
Paper, considers lo be "superior service" IP Reply. V.S. of McHugh al 6. Some ofthe 
components of AL&M's superior service are noted by Mr, Ahlers in his attached supplemental 
verified statement, including AL&M's maintenance of a fleet of 3,342 rail cars to service its 
customers, AL&M's tracking, monilorin 4 and measurement ol lail service performance for ils 
cu.stomers, and AL&M's EDI transmission ot bills of lading for its customers. Ahlers Supp. V.S. 
at 9. 

" AL&M Petition, Attachment 3 to Ahlers V.S. 

Ahlers Supp. V.S. al 3. 
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UP's actions to date show its capability, because of its increased market power, to raise 

rales as contracts expire. The power to raise rates should be the main focus ofthe Board's 

inquiry. LP has increased its revenues on because il now has the market power to do so 

and the contracts for that product have already expired. Contracts for other products are set to 

expire w ithin the coming year or two. Ahlers Supplemental V.S, at 3. 

AL&M does not believe there is any reason for the Board to question the veracity or 

reliability of the statements reported by Mr. Couilwright and Mr. Ahlers on UP's intention to 

raise SP rates. While the AL&M is eoncemed about protecting the involved employee(s) from 

poajible retaliation by the UP for speaking candidly to G-P and AL&M, the A L & M would be 

willing, i f the Board desires, to identify the source of the statements in a sealed submission 

available to UP's outside counsel only. 

4. Contrary to KCS's Contention, AL&M's Petition is Supported By 
Shippers; In Any Event the Board May Iinpo.se a Condition to 
Remedy a Reduction in Competition Formerly Available to a Short 
Line and Its Shippers. 

KCS' reply is premised in part on the incorrect assumption that the AL&M Petition was 

net supported by its shippers. (KCS Reply at 2.) To the contrary, statements supporting the 

AL&M's Petition have been filed by virtually every shipper on the AL&M: Intemational Paper. 

Georgia-Pacific's Paper and Building Products groups. Century Redi-Mix Corporalion, and Abell 

Corporation (on behalf of its subsidiary Oachita Fertilizer Company). These companies have 

complained ofthe adverse effects of the UP/SP merger on both UP pricing and UP service. 

KCS also contends, incorrectly, that the Boa'-d lacks the authority to provide relief from 

competitive harm to a short line carrier, (KCS Reply at 5.) KCS cites a portion of Decision No. 

- 7 -
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44 addressing the issue of preserving essential services. On this poinl, the Board stated that "our 

concem is the preservation of essential service, not the survival of particular carriers." Slip Op, 

at 101, This point is inapposite, because the AL&M has not argued that UP will likely put the 

AL&M out of business and eliminate essential service. Rather, *;ie AL&M 1 as requested an 

additional condition to remedy competitive harm created by the merger. On this latter point. 

Decision No. 44 cleariy contemplates the possibility of relief for the benefit of shippers, 

railroads, and communities; 

In evaluating whether a merger is in the public interest, we seek lo determine 
what competitive harm is directly and causally related to the merger and to 
distinguish that harm from any pre-existing, anticompetitive condition or 
disadvantage that other mikofldi. shippers or communities may have been 
experiencing. 

Decision No. 44, slip op. at 100 (emphasis added). 

The AL&M's petition does not involve a situation in which the AL&M has been injured 

by the creation of a more efficient route that bypasses its system, or lhat makes AL&M's service 

less valuable. Rather, th; AL&M and its customers are injured directly by the reduction in 

head-to-head corupetitio.-i lhat fotmerly existed between the UP and SP, creating increased raw 

market power by which UP can extract more monopoly rents/profit at the expense of .AL&M and 

ils shippers, 1 his is clearly a harm lhal the Board can and should remedy by imposing the 

condition requosted by the AL&M, 

8-
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5. KC ; Competition Has Been Ineffective to Prevent UP's Revenue 
Increases and Poor Ser> ice. 

UP and KCS endeavor by various arguments to show thai the KCS offers effective 

competition for UP in the movement of traffic from lhe AL&M. In the final analysis, these 

arguments founder on the fact that, notwithstanding the comi^nition supposedly offered by KCS, 

the UP has been able to increase its rates above those that UP and SP charged Georgia-Pacific 

prior to the merger, notwithstanding that the higher rates are being extracted in exchange for 

worse service. 

UP argues in particular that KCS creates competitive pressure on .AL&M traffic routed 

over UP to Memphis, East St. Louis and beyond (UP Reply at 7). That contention is obviously 

false, because the U^ increases have included % increases on virtually all traffic moving via 

Ea.st St. l.ouis to point, in the Northeast. Southeast, and Midwest, and % increases on all 

traffic moving via Memphis to points in the Southeast, Midwest a.id Northwesl." .Although 

KCS. in combination with IC. is able to reach Memphis and St, Louis-area gateways, ils 

competition did not prevent these substantial increases in UP rates. Even to points in ibc Kansas 

City are \ where KCS is based. LiP raised ils rales by 5%.'̂  

KCS argues that its competitiveness is proven by the fact that AL&M shippers have 

shifted a substantiai amount of Iraffic to the KCS during UP's service crisis,'' Likewise, UP 

argues lhat certain KCS-BNSF joint routes "have been highly effective in taking business from 

yp "16 Q̂ ĵ  ^ j , Abler, testifies, all available alternatives to the UP - including substantially 

Ahlers Supp. V.S. at 2. 

" Exhibit A to Ahlers Supp. V.J:. at 1. 

" KCS Reply at 5-6, 

UP Reply at 7, 

- 9 -
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more expensive intermodal and motor carrier service — have been used in an effort to avoid the 

congestion and delays that have f gued UP shippers in the past year,' This does not prove that 

the KCS is competitive - only that it was and is the only rail altemative to the UP, Certainly no 

one could argue that motor carrier and intermodal services are "competitive" for most UP traffic, 

even though trucking has been used extensively by AL&M shippers as an altemative to UP's 

poor service, resulting in the loss of substantial rail revenues to AL&M." 

While the KCS has rendered commendable and valuable service to shippers seeking an 

altemative to the UP during its ser'ice crisis, the limited scope of KCS' system and resources has 

been evident. Indeed, the fact that expensive motor carrier and intermodal services were used 

extensively by AL&M customers proves that KCS was not able to offer an acceptable alternative 

to the UP for a large proportion of former UP iraffic. For example, (ieorgia-Pacific's Director of 

Logistics for paper slates that since Jul, 1997. G-P has reduced its rail business by 40% becau.se 

of UP's poor service and the demand of G-P's customers to be converted to truck to receive their 

product.'" From G-P's Crossett, AR facility on the AL&M. the reduction in G-P rail loadings 

was even more pronounced, amounting to neariy a 50% reduction."" Plainly. KCS has not been 

able lo step into the gap created by UP's service deficiencies, 

Similariy. International Paper states in its Reply (lP-21), the KCS could not fumish 

suflicient cars - at a time when the AL&M was also seriouslv short of cars as a result of UP's 

" Ahlers Supp. V.S, al 4. 

AL&M Petition, Ahlers V.S. at 8-9, 

• ' May 28. 1998 letter to Board from Norman Langberg. Director of Logistics. Paper for 
G-P, in support of AL&M's petition (filed June 1, 1998 ). 

20 Ahiers Supp. V.S, at 4, 

10-
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failure to timely retum AL&M cars"' -- to enable IP to route traffic via AL&M-KCS as an 

alternative to UP service at Bastrop. LA. As a result, IP at present uses the UP to move 54% of 

its rail traffic directly from the Bastrop plant, even though IP had awarded UP only 30% of its 

traffic in the recent past." Conversely, IP's use of the AL&M and KCS has declined sharply 

from IP's projections,"' IP, like G-P, has also often been forced to move its product by tmck "at 

substantial^ higher cost"" — something IP and its customers would not willingly do but for the 

inability of KCS to handle the business that UP could not. 

KCS makes an effort to show, based on an analysis of routings to points mentioned by the 

AL&M in its petition, that its routes are competitive." KCS's analysis unfortunately shows the 

opposite ~ that KCS's routes most often are longer than the UP's, and more often require KCS to 

interchange traffic. 

Tellingl), while the UP attempts to argue that KCS' recently announced marketing 

agreement with the Illinois Central and Canadian National enhances KCS' competitiveness (UP 

Reply al 7), the KCS apparently does not think this oint significant, since KCS did not even 

mention il in its reply. In any event, even before the marketing agreement. KCS and IC were 

fully capable of interchanging Iraffic. and KCS-IC routes were used by AL&.M shippers. Yet 

contrary to L'P's contention lhat those KCS-IC routings create competitive pre,* jure on AL&M 

traffic routed over UP to Memphis, East St. Louis and beyond (UP Reply at 7), whatever 

'̂ See AL&M Petition at 5 and Ahlers V,S, at 4-5, 

" IP-21, V.S, of McHugh at 6-7. 

id. at 6-7. 

Id. at 3. 

KCS Reply at 6-7. 
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KCS-IC competition there was did not prevent the UP from increasing its reven-JCs via Memphis 

and East St, Louis by % and _ % . respectively, effective May 1. 1998. 

UP presents the somewhat mystifying argument that "[i]f KCS did not provide effective 

competition, one would have expected UP to raise rates in the specific markets KCS serves, to 

lake advantage of its newly-created 'market power'." (UP Reply at 6.) To the contrary, the point 

of AL&M's petition, and a key reason for the Lake Chailc: condition already imposed by the 

Board, is lhat the points served by the KCS are simply too few and that the UP is likely to 

exercise its increased market power because KCS can reach most points only indirectly and 

through interchange with other carriers. It is the limited single system reach ofthe KCS that is 

the principal reason the Board should extend the Lake Charles c( ndition to permits BNSF access 

to the AL&M at Fordyce.̂ " 

6, Contrary to UP's Assertions, UP Service lias Again Deteriorated. 

The UP claims in its June 2 filing that its service lo the AL&M has improved, with the 

exception of a 'urief period of congestion during the last week of May following a washout east 

of Texarkana. UP Reply at 10. 

To the contrar>'. the UP service problems have continued during June. On Saturday 

6/6/98, AL&M had a train crew awaiting the UP local, so AL&M could provide the additional 

VP also misunderstands AL&M's proffered exclusion from its reque.sted condition. See 
l ?P Reply at 6, bottom. AL&M is willing to exclude from BNSF access traffic lhat travels from 
the AL&M direct lo a destination on ihe KCS (or vicf .irsa}. This exclusion should not 
encompass traffic that can reach its destination only after being interchanged by the KCS to 
another carrier, nor. conversely, traffic originating off the KCS and routed over the KCS to 
AL&M destinations. 

-12-
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switch 10 the G-P Fordyce plant. No UP train ever came. AL&M received service on Monday 

6/8/98, and then miiiS on Tuesday and Wednesday, As a result, the Foidyce facility almost shut 

down." 

Moreover, despite UP's attempt to explain away its recent service deficiencies as being 

the result of a late May washout, AL&M was never even advised about the washout — Mr. 

Ahlers read about it for the first time in UP's June 2 filing. In the meantime, for two days 

following Memorial Day, there was no service to Fordyce because of a lack of experienced 

crews.̂ * 

UP devotes extensive discussion to iis claims that it has finally straightened out its local 

service to AL&M. For example, UP notes that the local will now be operated by an assigned 

cr' w "even though [this] solution wouid further increase UP's costs."̂ ' AL&M is skeptical that 

this will fix UP's ever-changing service difficulties. The change to assigned crews, which was 

effective May 30, certainly did not prevent the service problems experienced during the period 

June 6-June 10, as detailed above. But even if the change does fi,< the service iii.-'dequacies for a 

time, two questions remain: (1) why did it take so long for UP to decide to spend the money 

need to provide adequate service, rather than waiting until after the AL&M had filed this 

petition, and (2) in the absence of the requested service by the BNSF, what would induce UP to 

continue *o provide adequate service? 

" Ahlers Supp. V,S, at 5. 

*̂ AhleisSupp. V.S.alS. 

" UP Reply at 11. 
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7. BNSF Service is Feasible. 

UP argues incorrectly that track capacity at Fordyce is inadequate lo support interchanges 

with both UP and BNSF. UP Reply at 11, citing Franklin V.S. at 5. Mr. Franklin in tum cites 

AL&M as the source of his informaiion about track capacity at Fordyce, Mr. Franklin is 

confused. Mr. Ahlers has never said lhat tiack capacity at Fordyce was limited - rather, the 

reference lo limited track capacity involved the UP's proposal in February 1998 to set off all 

empty cars for AL&M at Bastrop, LA. Mr. Ahlers' response to that proposal noted the limited 

track capacity at Bastrop, not Fordyce.'" 

UP's only other objections to the proposed BNSF operations are that (1) interchanging 

with both UP and BNSF will require the AL&M to do more switching work and (2) adding a 

new BNSF local or stopping the curreni BNSF through train at Fordyce would threaten to delay 

iralfic on the main line. The first of these objections answers itself as the AL&M obviously is 

williiig to perform the switching that would be required lo exchange iraffic wilh BNSF." The 

second objection is vague and speculative, and echoes the objections UP has typically made 

whenever the BNSF, TexMex. KCS or olher railroad has sought lo provide service over UP's 

lines. The best answer is that where there's a will, there's a way. UP and BNSF are already 

coordinating the dispatch ofthe former SP/SSW line through Fordyce. over which BNSF has 

trackage rights, Mr. Ahlers in his attached statement expresses confidence that, working 

together, the UP, BNSF and AL&M can communicate and cooperate so as to conduct the 

necessary operations as efficiently as possible." 

.10 

,M 

32 

AL&M Petition, Attachment 5 to Ahlers V.S. See also Ahlers Supp. W.3. al 8. 

Ahlers Supp. V.S, al 9, 

Ahlers Supp, V,S. at 10. 
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dated: June 26, 1998 

Respectfully submitted. 

John L. Oberdorfer 
Soott N. Stone 
Patton Boggs, L.L.P. 
2550 M Street, NW 
Washington, DC 20037 
Phone: 202-457-6335 
Fax: 202-457-6315 
E-mail; joberdorfer@pattonboggs,com 
sstone@paitonboggs.com 

Attomeys for The Arkansas Louisiana and 
Mississippi Railroad Company 
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CERTIFICATE OF SERVICE 

This is to cenify that I have, on this 26th day of June, 1998, served the 
PUBLIC version of the foregoing Supplement to the Petition of the .Arkansas 
Mississippi and Louisiana Railroad Company for an Additional Remedial 
Condition on all parties of record in the oversight proceeding by first class 
mail. Copies of the HIGHLY CONFIDENTIAL version have been served by 
hand upon outside counsel for the Union Pacific and Kansas City Southem, 
and will be provided to other outside counsel who so requesi and who have 
signed the appropriate confidentiality undertakings. 

Scott N. Stone 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 (Sub No. 21) 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

- CONTROL AND MERGER ~ 

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 

COMPANY, SPCSL CORP. AND THE DENVER AND 
RIO GRANDE WESTERN RAILROAD COMPANY 

OVERSIGHT PROCEEDING 

SUPPLEMENTAL VERIFIED STATEMENT OF 
LARRY J. AHLERS 

I submit this verified statement to supplement the statement I provided in support ofthe 

AL&M's petition filed May 12, 1998. I address in part the renegotiated rates on Georgia-Pacific 

which 1 referred to in my previous statement, as well as details relating to service and 

olher matters. In part, I respond lo issues addressed in the UP's June 2, 1998 reply and the KCS' 

June 1, 1998 reply. 

UP Increases on Bales 

In my previous statement I referred to UP increases on renegotiated contract rates for the 

movement of Georgia-Pacific . The UP has taken issue with the examples of increases 
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lhal I cited, pointing out that to certain points under the contract, UP rates went down or stayed 

the same. 

I believe that the examples I gave were representative, but in order that the Board may 

judge for itself 1 present in Exhibit A a spr adsheet showing the effects ofthe new contract as 

applied to all ofthe AL&M's 1997 traffic. As can be seen in the last line of Exhibit A, UP's total 

revenues (based on 1997 traffic volumes) increase by $ while the AL&M's decrease by 

$ . Of 152 points to which traffic was shipped in 1997 under the relevant contracts, 109 

points (72%) received UP increases, while only 20 points (13% of all points) received a UP 

decrease in revenue. The UP increases, expressed conservatively as a percentage ofthe total 

previous rate (combining the UP and AL&M factors) ranged up to %. By contrast, almost all 

ofthe UP decreases were _% or less. Most of these reductions were to points in Califomia. The 

reductions are not very surprising given that UP in its merger application told the Board that 

South Central forest products producers would benefit from the merger by enjoying shorter 

routes to Califomia. 

Among the most significant UP's increases were those on traffic routed via Memphis and 

East St, Louis, which together accounted fc- 45% of ail traflic volume moving under the relevant 

cont'-'̂ cts in 1997. Exhibit A shows that UP's increases, as percentages of the previous 

rates, were % for East St. Louis and % for Memphis. Expressed as a percentage of UP's 

previous revenue, the increases are even higher. For East St. Louis, UP's revenues went fi-om 

$ /car lo $ /car. an increase of %. For Memphis, UP's revenues went from $ /car to 

$ /car, an increase of %. 
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Al the same lime the AL&M reduced its revenues on most points under the renegotiated 

contract This had the effect of largely offsetting the UP increases, although given that the 

AL&M is owned by G-P, the UP increases and AL&M reductions involved a substantial transfer 

of revenue from the Georgia-Pacific corporate family to UP. This is not revenue that G-P or 

AL&M gave up willingly, and the revenues would not have been given up if G-P and the AL&M 

still had the benefit of competition from the SP. As always, contracts represent the best each 

party thinks it can do given the available leverage. The fact that the UP won substantial rate 

increases at a time when it has been providing the worst service in histoiy, and when rail rates 

nationwide have been decreasing, shows quite clearly the increased leverage the UP has 

following its merger. 

I have emphasized the G-P contract because it was the first G-P contract to 

expire following the UP/SP merger. We believe that our experience with this contract 

foreshadows additional substantial rate increases as other contracts become due for renegotiation 

within the next year or two ~ unless the Board grants our requested relief and permits access by 

the BNSF. 

In my previous verified statement (page 6) I referred to repeated statements made by UP 

personnel to G-P that UP intended lo increase rates (see Mr. Courtwright's letter, Attachment 3 lo 

my previous statement). This is precisely what has happened. Such statements have also been 

made "off the record" to the AL&M, and if the Board considers it necessary, we would disclose 

confidentially the identity of the UP personnel who gave us this infonnation. 

UP now denies lhat it has any intention of conducting a "campaign" to raise SP rates. I 

am not sure how meaningful it is to deny that there is a "campaign" underway, but raising the 

-3 
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East St. Louis and Memphis rates by % and %, affecting almost half of G-P's 

traffic from the AL&M, is enough of a campaign for me, and in my view shows the necessity of 

granting access to BNSF to restore tlie competitive balance lost with the elimination of SP. 

Cpmpetitiveness of KCS 

I have read the replies of UP and KCS which argue that KCS is competitive with UP. If 

KCS is really competitive, how is it that UP was able to increase its revenues at thj same time it 

is providing much worse service? 

Both UP and KCS place a great deal of emphasis on the increases in traffic seen on KC^ 

and KCS-inlerlined routes since the UP service meltdown. Of course there has been a large 

increase in KCS Iraffic, because every shipper West of the Mississippi has been trying to find 

any available altemative to the UP. In fact, UP was looking for help to rid itself of excess traffic. 

As I emphasized in my previous verified statement (page 8), much of that traffic shifted lo truck 

and intermodal service, contributing to a 32% overall reduction in AL&M carloadings since July 

1997. For certain categories of G-P traffic, the reduction was even greater. Rail shipments of 

printing papv- from G-P's Crossett, AR facility diopped from 13,974 tons during March-May 

1997 to 7,162 tons during the same period in 1998. a reduction of neariy 50%. 

Plainly, the KCS was u.scd to the maximum by snippers seeking any altemative to the 

UP, but just as plainly, the KCS could not accommodate much of that traffic. It simply does not 

have the same resources and scope as the UP, even as the UP is hobbled by its service crisis. I 

note Intemational Paper's statemen! •hat they actually had to increase their use of UP because 

neither the KCS nor the AL&M (because of the UP's delays in retiiming cars) had sufficient cars 

-4 
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to ship IP's product. To ,say that the KCS imposed competitive pressure on the UP is therefore 

simply not accurate. Again, KCS competition has not prevented higher rates and worse service 

from UP. 

Continued UP Service Problems 

The UP claims in its reply that its senMce tc the AL&M has improved, except for 

congestion during the last week of May following a washout east of Texarkana. 

Unfortunately, UP service problems have continued during June. On Saturday 6/6/98, 

AL&M had a train crew awaiting the UP local, so AL&M could provide the additional switch to 

the G-P Fordyce plant. No UP train ever came. AL&M received service on Monday 6/8/98, and 

then none on Tuesday and Wednesday. As a result. G-P's Fordyce facility almost shut down. 

Overall, UP missed 50% of the scheduled Fordyce interchange service the week of June 8, 

AL&M was never even advised about the the late May washout — I read about it for the 

first lime in UP's June 2 filing. !n the meantime, fo two days following Memorial Day, there 

was no service lo Fordyce because of a lack of experienced crews, UP missed 50% of the 

scheduled Fordyce interchange service the week of May 24. 

UP has repeatedly failed in its efforts to straighten out service to the AL&M. Now UP 

claims that the problem has b'i'en solved because the local for Fordyce will be operated by an 

assigned crew, AL&M is skeptical that this will fix UP's service problems. The change to 

assigned crews, which was effective May 30, certainly did rot prevent the service problems 

experienced during the period June 6-June 10, and the week of June 8, as detailed above. 
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I was struck by UP's statement (Reply at 11) that it would assign crews to the Fordyce 

local even though doing so "would further increase UP's costs." AL&M for its part has been 

incurring extra costs for a long time sending crews to wait for trains that never come and about 

whieh UP often fails to pick up the phone to even call AL&M, We continue to wonder why we 

don't get advance notice that there will be "no service provided" when the UP runs into 

operational problems. It appears they lack interest in the impact the service failures have on the 

AL&M and its customers. 

Even if the new crew changes fix the service problems for a time, I would like to know 

why it took so long for UP to decide to spend the money need to provide adequate service, rather 

than waiting until aftei the AL&M had filed this petition. Also, if the requesied service by th( 

BNSF is not provided, will UP continue to think it is worth spending the money to provide 

adequate service? 

?ast UP Service 

The UP in its reply and in the verified slalemenis submitted wilh the reply spends a lol of 

time talking about past service issues, mostly in an effort to show that UP was trying to be 

responsive and trying to work with the AL&M. 

UP's service has improved and deteriorated throughout the last year. Some ofthe UP 

responses have worked, but none of them have been sustained. Management changes and 

operational changes have been on-going, and contributed to the problems. Communication from 

UP about changes in operations management or anticipated operational problems to the AL&M 

have been sorely lacking. 
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It is certainly tme that UP has made some efforts to work with us, although we notice a 

very definite conelation between the level of their attention and our efforts to seek assistance 

from the STB. For our part, we want to cooperate with UP to try to work out service ;>roblems as 

best we can. We have no choice but to work with UP, But the statistics we have presented about 

UP's service problems speak for themselves. 

The UP cites a May 20 article in the Arkansas Democrat & Gazette which quotes me as 

saying that "the essence of our complaint is not about .service," but about the fact that UP has 

"gobbled up" the competition. What I was trying to convey to the reporter was that our petition 

is about the lack of competition, rather than seeking a temporary fix as the result of the UP 

service meiiuown. Newspapers are not always known for conveying the subtleties of statements 

made to them, and this is no exception. Certainly UP's deficient service, as well as UP's rate 

increases, are part ofthe problems resulting from the reduction of competition brought about by 

the merger, and which we hope will be solved by the BNSF access requesied in our petition. 

There are several statements made by Mr. Franklin in his verified .statement that are 

somewhat misleading. Let me clarify some of them, beginning with Mr. Franklin's discussion at 

page 2 of his statement: 

• UP did suggest delivering all empty cars in Bastrop, LA and accepting 
all loaded cars at Fordyce, AR. and I did respond in writing to UP's Wes 
Parker, Project Coordinator - Rail Line Planning. (Sep Attachments 4 and 5 to 
my picvious verified statement,) This proposal made no sense, since the 
AL&M did not have enough track space in Bastrop (a secondary interchange 
location) lo accommodate the empty cars. Also, the greatest delays and 
poorest service had consistently been from Fordyce, so il made no sense for .ne 
to commit all my loads to a location that UP had not serviced adequately. 

• The majority ofthe loads did not and do not originate at or closer to 
Fordyce, as Mr. Franklin apparently believes. Most origiriate in Crossett and 
Bastrop. 

- 7 -
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• AL&M did ask for a meeting to address the operating issues in a realistic 
manner. UP was supposed to send operating people to the meeting, but only 
UP's Bi"ldy Darrington, Manager - Monroe Train Operations was present to 
meet Phil Schueth, Bruce Coffey, and myself from the AL&M. We took 
Buddy to lunch, and he said lhal although he did not have authority for Pine 
Bluff operations (which had management control of the Fordyce interchange), 
he thought that with all the problems the UP was having, loaded railcars taken 
to Monroe would have a better chance of receiving service, since they would 
move directly to Little Rock. We acted upon this reasonable suggestion, with 
the hope of improvirr' service. The service did improve to some extent. 

• Regarding empties at Pine Bluff, Buddy Darrington said he would work 
on trying to get the AL&M cars moved oul of Pine Bluff to Fordyce. He said 
he had a meeting with the Pine bluff management and would get back to us, 
Wiihin days. Buddy was assigned lo Baton Rouge for a couple weeks lo deal 
with problems there, so it was over three weeks before any improvement in 
empty car flow resulted. 

• Mr. Franklin is surprised by my wanting to have BNSF serve Fordyce 
because he recalls incorrectly that 1 told UP there was not sufficient track 
space. The insufficient track space comment was in wTi' .ng and in response to 
UP's suggestion of receiving all empties at Bastrop, LA. and not Fordyce! See 
Attachment 5 to my previous venfied statement. 

I am not surprised that Mr. Franklin is not fully aware of the . \L&M circumstances. The 

UP has made a significant number of management changes and contacts for the AL&M. 

Typically, when a change lakes place, the new person has expressed interest in assisting the 

AL<KM. and in some cases they did improve" the situation. Unfortunately, the improvements tend 

to falter, and then we start over with a new individual. 

AL&M Rales and Service 

Although 1 do not believe AL&M's rates and service are relevant issues, 1 note UP's 

claims that AL&M's rates are higher than other short line's rates for "comparable" movements. I 
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do not know what UP considers comparable. .\s (ax as I know, there is no comparable shortline 

to the AL&M based upon the service provided its customers. Consider: 

• All the existing track, from Monroe, LA to Bastrop, LA to Crossett. AR 
lo Fordyce, AR was completely rebuilt by the AL&M and its affiliates over the 
last 17 years. 

• The AL&M maintains a fleet of 3,342 railcars to service its customers. 

• The AL&M tracks, monitors, and measures rail service performance for 
its rail customers, which has become a significant benefit with the UP/SP 
service debacle. 

• The AL&M provides EDI transmission of Bills of Lading for its 
customers. 

Intemational Paper in its reply recognizes the premium service provided by the AL&M. The 

only reason IP is unable to use the AL&M more (to connect to the KCS) is that the KCS lacks 

sufficient cars, and AL&M cars have been tied up by UP's failure to retum them, as detailed in 

my previous verified statement. 

Feasibility ot BNSF Service 

The UP is incorrect in arguing that track capacity at Fordyce is inadequate to support 

interchanges with both UP and BNSF. The source of UP's mistake is Mr. Franklin's confusion, 

noted above, conceming my letter noting inadequate track at Bastrop, LA. Although UP is 

correct in .saying that interchanging with two railroads at Fordyce will require the AL&M to 

perform additional switching, this is work the AL&M is easily capable of doing, and is certainly 

willing to do to gain the needed competition by BNSF. 
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UP's only other obieciion to the proposed BNSF operations i<̂  that adding a new BNSF 

local or stopping the current BNSF through train at Fordyce would threaten to delay traffic on the 

main line. UP has not prp ênted any evidence that convinces me thai a BNSF slop cannot be 

accommodated. It serms illogical to me that the additional capacity that was supposed to be 

generated by direct'onal ruiuiing has already been exhausted after only four months. 

BNSF, which is knowledgeable about operations on the line, believes that the operation 

will work either of two ways (running a local or stopping the through train. UP and BNSF' have 

shown that they are capable of coordinating dispatching functions, and I am confident that, 

working together, the UP, BNSF and AL&M can communicate and cooperate so as to conduct 

the necessary operations as efficiently as possible. 

10-



VERIFICATION 

I , Larry J. Ahlers, swear under penalty of perjury under the law;, of the United 
atates lhat I have read the foregoing statement and that the st^ten;. nt is tme and 
correct to the best of my knowledge. 

Larry 

Date: / ^ / i f / f / ' 

arrv J. AWers 
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UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

- CONTROL AND MtRGER -
SOUTHERN PACIFIC RAIL CORP()R.AT10N, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER 

AND RK) GRANDE WESTERN RAILROAD COMPANY - OVERSIGHT 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 (Sub-No. 21) 

MOTION FOR LEAVE TO FILE ONE DAY LATE 

Union Pacific R lilroad Company ("UP") hereby seeks leave to file the 

accompanying reply to the Petition of the Arkansas, Louisiana and Mississippi 

Railroad Company for an Additional Remedial Condition, dated May 12, 1998, one 

day after it would be due under 4^ C.F.R. § 1104.13. ALM"s petition could arguably 

be considered a premature filing in the annual UP/SP oversight proceeding, in which 

case Ul'"s response would not be due until September I . UP has endeavored, 

however, to respond within the period provided by Seciion 1104.13, bul ultimately 

required one extra day to check all facts and comj lete the verified statements that 

accompanies this reply. Granting UP's motion for leave to file its response one day 

lale will not result in any prejudice lo ALM. 



Respectfully submitted. 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LAWRENCE E. WZOREK 
Law Departmeni 
Union Pacific Railroad Company 
1416 Dodge Street 
Omaha, Nebraska 68179 
(402) 27]-5000 

ARVID E, ROACH II 
J. MICHAEI HEMMER 
MICHAEL L, ROSENTHAL 
Covington & BuiIing 
1201 Pennsylvania Avenue, N.W 
Washington. D.C. 20044-7566 
(202) 662-5388 

Attorneys for Union Pacific 
Railroad Company 

June 2, 1998 



CFRTTFIC .TE OF SERVICE 

I, Michael L. Rosenthal, hereby certify lhat on this 2nd day of June. 

1998. 1 caused a copy ofthe foregoing document to be served by first-class mail, 

postage prepaid or by a more expeditious manner of delivery, on all parties of record 

in Finance Docket No. 32760 (Sub-No. 21). 

Michael L. Rosenthal 
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DAVID L MEYER 
Q.at^ Dl*. *.. "311. 

O I « E C T F A ^ S l M i L C N U M B t R 

I 2 0 2 I 7 7 8 5 5 e 2 

d m e y e r O c o v c o m 

C O V I N G T O N & B U R L I N G 
I 2 0 I P E N N S Y L V A N I A / V E N U E N W 

P O BOX 7 5 6 e 

W A S H I N G T O N D C 2 0 0 4 4 - 7 5 6 6 

i S O a i 6 6 3 6 0 0 0 

• ̂  7/i/r 

F A C S i M l l - E •e02 HeP 6291 

April 1998 

B^ HAND 

Honorable Vemon A. William.'̂  
Surface Iransportation Board 
1925 K Street. N.W . 
Wa.shint-'lon. D.C. 2()423-<)()01 

L C C O N F I C L D H O U b C 

C U R Z O N STRECT 

L O N D O N W I T B A S 

E N G L ' N D 

T E L t P M O N C '71 ' • » 5 M M 

F A C S I M I L E •? ! 4 ^ 3 i O i 

» 'SJNS' ILAAN A A AVENUE OE=. A R T S 

e R u s d e L & l O A o S C L O ' U M 

t E L i P M O N C 3 2 i 9 4 0 5 2 3 0 

F A C S I M I L E 3 2 ^ S O ? i S Q S 

Re: Finance l»(»cket No. 32760 Sub-No. 21), 
Tnion Pacilio (Orp., et al. - (Ontrol & Merger 
.Southern Pacific Rail ( orp., et al. — Oversight 

Dear Sccrelar\ Williams: 

On March 27, l'̂ *>8. I T' tiled a rnntion tor a proiectivc order relating U> 
disc(>\er\ requests (sl\led I \ l-6 KCS-b) liial KCS l ex Mc\ had scrvL-d on March 12 
in finance Docket No. .i2760 (Sub-No. 21). On .April X. we received a lellei from 
KC S s coLiiisel siatinij that KCS/T'ex Me\ were wilhdrawinn Itieir March 12 discovers 
requests :.nci re-serNing an identical set ol requests with a new pieadinu number (now 
! M-X h.( S-X) in light of (lie Hoard's March i l decision in the abo\e captioned 
docket. 

In light of this development, we believe that LP's motion regardin*.? 
K( S I e\ \ l e \ s March 12 discovers has become mot)t. and LP is therefore 
withdrawing lhat motion. I P intends to respond to KCS'l'ex Mex's new discovery 
requests on \p i i l 2 \ as K( S 1 e\ Mex have requested. 

Sir jerelv. 

David I . Mever 

.-ittorney lor ii'nii>n PticiliL Railroad 
('ompany 

\\ illiam \ Miiilins. I sq. 
K I L I U K I .\. Alien, fsq. 
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M I C H A E L L R O S E N T H A L 
O I N C C t O I A L N U M B E R 

I 2 0 2 ' 6 6 2 5 4 4 8 

D I R E C T T E L E F A X N L ' M e E R 

I 2 0 2 I 7 7 8 5 4 4 8 

: o v i N G T O N & B U R L I N G 
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March 3 1 , 1998 

trcoNrcLO H O U K 
CURZON STRCET 

LONDON WtT eAS 

CNG(.ANO 

CPMONt **-P7i 4©5-5eai 

LEFAX AA (71 AO^ 3tOt 

L S COHRCSPONOCNT O T F I C t 

A A V E N U E DCS A R T S 

l U b b C L S i 0 4 0 a C L G I U M 

EPHONC 3 2 S l £ 9 6 9 0 

BY HAND 

Koiiorable Vernon A. Williams 
Secretary 
Surface Transportation Board 
Room 711 
1925 K Street, N.W. 
Washington, D.C. 20423-0001 

Re: Finance Docket No. 32760 (Sub-No. 21), Union 
Pacific 'orp., et a l . -- Control & Merger --
Southern Pa c i f i c Rail Corp.. ec a l . -- Oversight 

Dear Secretary Williams: 

I t has come to our a t t e n t i o n that Exhibit A t o 
Applicants' Motion f o r Protective Order (UP/SP-334) was 
inadv e r t e n t l y omitted from that f i l i n g . Enclosed please f i n ' i 
twenty-five copies of that f i l i n g with Exhibit A attached, 
apologize f o r any confusion t h i s may have caused. 

Sincerely, 

Michael L. Rosenthal 
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BEFORE THE 
SURFACE TRANSPORTATION 

Finance Docket No. 32760 (Sub-No. 21) 

•JNICN PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMFA.NY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

Rl'O GRANDE WESTERN RAILROAD COMPANY -- OVERSIGHT PROCEEDING 

MOTION FOR PROTECTIVE ORDER 

Applicants UPC, UPRR and SPRi^ hereby move for a 

protective order pursuant to 49 U.S.C. § 1114.21(c) (1). This 

•motion i s necessary because Kansas City Southern Railway 

Tcmpany ("KCS") and Texas Mexican Railway Company ("Tex Mex"! 

.".ave served UPRR with a number of very broad requests f o r 

documents r e l a t i n g to UPRR dispatching and reciprocal 

switching i n general and UPRR Houston-area dispatching i n 

p a r t i c u l a r (Exhibit A hereto). A prot e c t i v e order i s 

necessary to bar t h i s u n j u s t i f i e d discovery, which even 

KCS/Tex Mex e f f e c t i v e l y admit i s no more than a f i s h i n g 

expedition. The KCS/Tex Mex discovery i s not proper under the 

Acronyms used herein are the same as those i n Appendix 3 
of Decision No. 44 i n Finance Docket No. 32760, served Aug. 
12, 1996. The following o r i g i r . a l Applicants have been merged 
with UPRR: MPRR (on January . 1997); DRGW and SPCSL (on June 
30, 1997); SSW (on September 30, 1997); and SPT (on February 
1, 1998) . 
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Board's Oversight decisions and would subject Applicants to 

great and u n j u s t i f i e d burden and expense. 

I . BACKGROUND 

Despite the Surface Transportation Board's repeated 

admonitions that Western r a i l r o a d s stop bickering among 

themselves and instead work together to solve Houston-area 

congestion problems, KCS/Tex Mex have hewn to an adversarial 

course. KCS/Tex Mex held to that course when, on February 12, 

1998, they f i l e d a Joint P e t i t i o n -- supported by no evidence 

demanding the imposition of add i t i o n a l merger conditions. 

They f i l e d the Joint P e t i t i o n i n the face of overwhelming 

evidence -- and the Board's conclusion -- both that the merger 

has not resulted i n competitive harm and that the KCS/Tex Mex 

proposals would be counterproductive to service recovery 

e f f o r t s . See, e.g.. Applicants' Opposition to KCS/Tex Mex 

P e t i t i o n f o r Imposition of Additional Conditions, Mar. 2, 

1998, pp. 2-5; Reply of BNSF i n Opposition to KCS/Tex Mex 

P e t i t i o n f o r Additional Remedial Conditions, Mar. 4, 1998, pp. 

2-4 . 

In t h e i r opposition to the KCS/Tex Mex Joint 

P e t i t i o n , Applicants stressed that they were eager to work 

w i t h KCS/Tex Mex t o address Houston/Gulf Coast service issues. 

In p a r t i c u l a r . Applicants explained that they had reached an 

agreement with BNSF to estab l i s h a regional dispatching center 

f o r Houston-area and Houston-New Orleans trackage, and that 
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KCS and Tex Mex had been i n v i t e d to p a r t i c i p a t e i n the new 

dispatching center. Applicants also explained that they were 

inte r e s t e d i n working wi t h KCS/Tex Mex on a voluntary basis as 

to c e r t a i n other aspects of the proposal "sntained i n the 

Joint P e t i t i o n . 

I t i s therefore rather s u r p r i s i n g that, instead o f ^ ^ ^ 

withdrawing t h e i r i l l - a d v i s e d Joint P e t i t i o n , KCS/Tex Mex have 

pressed forward i n an adversarial poscure by serving UPRR with 

a series of document production requests. I t i s even more 

su r p r i s i n g that, i n explaining the "ra t i o n a l e " f o r t h e i r 

discovery requests, KCS/Tex Mex say they are seeking to 

unearth evidence of discriminatory dispatching. 

KCS/Tex Mex's decision to search f o r support f o r 

discriminatory dispatching claims through document discovery 

i s s u r p r i s i n g f o r four reasons. F i r s t , f o r several months, 

KCS/Tex Mex have had th*:" opportunity to see fo r ti;emselves 

whether any discriminatory dispatching has been occurring. In 

the Board's Supplemental Order No. 1 to Service Order No. 

1518, served Dec. 4, 1997, p. 5, the Board responded to 

conceri 3 about UP/SP's a b i l i t y to favor i t s own t r a f f i c i n 

dispatching operations by d i r e c t i n g UP/SP "to permit 

representatives of BNSF and Tex M'iX f u l l access to UP/SP's 

Spring, Texas, dispatching f a c i l i t y as neutral observers." 

KCS/Tex Mex did not take advantage of t h i s opportunity u n t i l 

e a r l i e r t h i s month, when Tex Mex placed an observer i n UP/SP's 
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e x i s t i n g Spring f a c i l i t y . There i s no j u s t i f i c a t i o n f o r 

allowing KCS/Tex Mex to resort to burdensome document 

discovery to examine UP/SP dispatching practices when a less 

burdensome and, as discussed below, the only r e a l i s t i c , 

a l t e r n a t i v e f o r monitoring dispatching has long been 

available. 

Second, the Board has recently addressed allegations 

of discriminatory dispatching by UP/SP. In the Board's 

decision served February 25, 1998 i n Service Order No. 1518 

and Ex Parte Nc. 573, p. 3 n.4, the Board stated: "We have 

not seen any evidence of p r e f e r e n t i a l di.^patching decisions 

adverse to c ier s such as Tex Mex." KCS/Tex Mex have never, 

at least u n t i l now, suggested that the Board's conclusion was 

wrong. 

Third, as mentioned above, UP/SP has repeatedly 

i n v i t e d both KCS and Tex Mex tc p a r t i c i p a t e i n the new 

consolidated regio.ial dispatching center f o r Houston and Gulf 

Coast l i n e s , where they w i l l be able to assure themselves that 

no discriminatory dispatching i s occurring. UP/SP has met 

wi t h KCS/Tex Mex and has shown them tne space i n the new 

dispatching center that has been set aside f o r t h e i r use. But 

neither KCS nor Tex Mex has yet accepted UP/SP's i n v i t a t i o n . 

Moreover, as discussed above, KCS/Tex Mex have not, u n t i l 

recently, taken advantage of t h e i r opportunity to place an 

observer i n UP/SP's dispatching center to assist UP/SP i n 
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coordinating dispatching with KCS/Tex Mex. And since l a s t 

year, KCS/Tex Mex have had the opportunity to j o i n i n the 

twice- d a i l y conference c a l l s with UP/SP, BNSF and FTRA to 

discuss t r a f f i c flow to and from the Houston area, but they 

have p a r t i c i p a t e d only i n t e r m i t t e n t l y . Apparently, KCS/Tex 

Mex do not agree that p a r t i c i p a t i o n i n a cooperative process 

i s preferable to adversarial posturing. 

F i n a l l y , KCS/Tex Mex as much as admit that t h e i r 

discovery requests are nothing m.ore than a f i s h i n g expedition. 

In an "i n t r o d u c t i o n " section of t h e i r document request f i l i n g 

w r i t t e n i n an attempt to j u s t i f y the requests (pp. 1-2) , 

KCS/Tex Mex acknowledge the Board's February 25 conclusion 

that d i s c r i m i n a t i o n has not occurred, and they o f f e r not a 

shred of evidence to j u s t i f y the discovery chey now seek. 

I I . A PROTECTIVE ORDER SHOULD BE GRANTED 

A. KCS/Tex Mex Has No Right to Conduct Discovery 

KCS/Tex Mex have served t h e i r discovery requests i n 

the Board's UP/SP Oversight docket, but those requests are 

c l e a r l y inappropriate i n l i g h t of the Board's Oversight 

Decision No. 10, serv.^d Oct. 27, 1997. In that decision, the 

Board made clear that i t would conduct annual oversignt 

proceedings, and that "parties seeking immediate, merger-

related r e l i e f should use [the Board's] ordinary formal 

complaint or declaratory ordar procedures." Decision No. 10, 

p. 18. The Board then indicated that i t would crimmence i t s 
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second annual oversight proceeding on August 14, 1998. As 

there i s no oversight proceeding presently pending, and a.s 

KCS/Tex .Mex have not f i l e d a formal complaint or a declaratory 

order p e t i t i o n , the KCS/Tex Mex document requests are c l e a r l y 

inappropriate. £sg 49 C.F.R. § 1114.21(a) (parties "may 

obtain discovery . . . which i s relevant to the subject matter 

involved i n a proceeding") (emphasis added). Furthermore, as 

explained i n Applicants' opposition to the KCS/Tex Mex Joint 

P e t i t i o n , KCS/Tex Mex have provided absolutely no basis f o r 

the commencement of a proceeding of any k..nd. 

Even i f i t were appropriate f o r KCS/Tex Mex to seek 

Board action i n the UP/SP Oversight docket, the Board has 

never indicated that parties may conduct any discovery i n 

oversight proceedings. Applicants provided appropriate 

discovery v o l u n t a r i l y i n the f i r s t proceeding, bu.- the Board 

rejected arguments by KCS and others f o r full-blown formal 

discovery: "There i s no reason to open t h i s proceeding f o r 

formal discovery procedures as some pa r t i e s suggested. . . , 

Form.al discovery procedures would . . . complicate t h i s 

oversight process unnecessarily." Decision No. 10, p. 10. 

The Board then l i m i t e d Applicants' and BNSF's o b l i g a t i o n i n 

the future annual Overtight proceedings to the provision of 

t r a f f i c data. I d . I t thus follows a f o r t i o r i that no 

discovery i s proper here. Allowing the oversight process to 

open the door to wide-.ranging discovery would run counter to 
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Chairman Morgan's view that the oversight process be "one that 

i s not unduly burdensome." Oversight Decision No. l, p. 9. 

B. KCS/Tex Mex's Discovery Is An Impermissible Fishing 
Expedition f o r Irrelevant Material, and Would Impose 
Great ard U n j u s t i f i e d Burdens 

A pro t e c t i v e order i s varranted not only because 

KCS/Tex Mex's discovery requests are procedurally 

inappropriate, but also because KCS/Tex Mex have provided no 

basis f o r t h e i r requests and because the requests are 

extrem.ely burdensome. 

1- The Discovery Requests Are a Fishing Expedirinq 

The Board has repeatedly rejected discovery requests 

that amount to nothing more than f i s h i n g expeditions. see. 

e - Docket No. 40411, Farmland Industries. Inc. v. Gulf 

Central Pipeline Co.. Decision served Jan. 6, 1993, p. 3; 

Docket No. 3 8676, Changes i n Routing ^revision -- Conrail --

July. 1981. Decision served Mar. 21, 1988, p. 5. Here, 

KCS/Tex Mex as much as admit that t h i s i s t h e i r purpose. 

KCS/Tex Mex have provided no basis f o r the discovery 

they seek. Despite the fact -hat more than a year and a hal f 

has passed since -he UP/SP merger, and despite being granted 

Board-ordered access to UP/SP dispatching operations and 

having observed those operations on occasion, KCS/Tex Mex have 

noc pointed to a single incident that they claim dem.onstrates 

d i s c r i m i n a t i o n . KCS/Tex Mex have not pointed to any evidence 

that KCS/Tex Mex t r a i n s have suffered greater delays as a 



r e s u l t of Houston-area service problems than UP/SP t r a i n s . In 

fa c t , i n t h e i r discovery request, KCS/Tex Mex even acl^nowledge 

without challenge (p. 2) the Board's statement that i t has 

"not seen any evidence of p r e f e r e n t i a l dispatching decisions 

adverse to c a r r i e r s such as Tex Mex." 

The only j u s t i f i c a t i o n that KCS/Tex Mex give f o r 

t h e i r discovery requests i s that "because neither Tex Mex nor 

KCS have i n t h e i r possession records relevant to UP's past and 

present dispatching practices, i t i s necessary to seek t h i s 

information from UP" (p. 2). KCS/Tex Mex cannot point to 

anything that they expect to f i n d as a r e s u l t of t h e i r 

discoveiy requests -- they sirr,ply want to conduct an open-

ended search of massive records. This i s the ver> d e f i n i t i o n 

of an impermissible f i s h i n g expedition. 

I t i s i n fact not s u r p r i s i n g that KCS/Tex Mex cannot 

point to any examples of dis c r i m i n a t i o n . As the attached 

v e r i f i e d statement of Dennis D. Tholen, UPRR's Assistant Vice 

President i n charge of the Harriman Dispatching Center, 

explains, UP/SP has issued formal i n s t r u c t i o n f i t o i t s 

dispatchers to dispatch Tex Mex t r a i n s i n a nondiscriminatory 

manner. Tholen V.S., p. 2. In the Houston area, UP/SP t r a i n s 

have been delayed as much as, i f not more than, KCS/Tex Mex 

t r a i n s , because the problem i s congestion, not dis c r i m i n a t i o n . 
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2- The Discovery Reguests Are Undulv Bnrdengome 

As Mr. Tholen explains i n his v e r i f i e d statement, 

compliance wit h KCS/Tex Mex's extremely broad discovery 

l | P ^ requests would impose extraordinary burdens on UPRR, and would 

seriously i n t e r f e r e with UPRR's ongoing service recovery 

e f f o r t s . The document requests are of trenendous breadth, 

encompassing (a) every computerized or paper record r e l a t i n g 

i n any way to the dispatching of the thou.sands of UPRR, Tex 

Mex :.iia BNSF t r a i n s that passed through the Houston area 

during a span of almost nine months; (b) every document 

r e l a t i n g to any instance i n which UPRR di d not dispatch i t s 

own t r a i n s at any location, but wished to do so using a 

"neut r a l " dispatcher or a dispatcher selected by UPRR and 

other c a r r i e r s ; and (c) every document r e l a t i n g to any 

instance i n which UPRR expressed a desire to perform 

re c i p r o c a l .switching f o r i t s e l f or by a c a r r i e r other than an 

e x i s t i n g switching c a r r i e r . F i n a l l y , KCS/Tex Mex l i t e r a l l y 

ask UPRR to prove a negative as to discr i m i n a t i o n by producing 

" a l l documents" that "prove that KCS and Tex Mex have not 

received adverse, discriminatory treatment." 

The burden of a c t u a l l y producing the requested 

documents would be overwhelming. As Mr. Tholen explains (p. 

1), responding to KCS/Tex Mex's document requests would 

require UP/SP to devote thousands of hours of programming and 

s t a f f time to searching f i l e s , computer databases and 
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communications systems i n order to f i n d and review almost 

every document p e r t a i n i n g to UP/SP, BNSF or Tex Mex operations 

i n Houston over a nine-month period. UP/SP does not have the 

resources to comply w i t h these requests without d i v e r t i n g the 

energies of personnel d i r e c t l y involved i n service recovery 

e f f o r t s (and i n UP's e f f o r t s to deal with Year 2000 issues). 

Id. 

To produce the computerized information responsive 

to ZS/Tex Me.c'F f i r s t request alone would take several 

months. The UP and SP dispatching systems record m i l l i o n s of 

items of information ever/ day aiDOut t r a i n operations i n the 

Houston area. I d . . p. 4. Producing these basic dispatching 

records would be extremely expensive and burdensome and would 

take several months of programming work. I d . . p. 5. In 

addition, the KCS/Tex Mex requests would also require UP/SP to 

produce t r a i n sheets, whic.i are stored i n UP/SP's mainframe 

computer. Production of these documents would require an 

estimated 150 days of programming time and possibly twice that 

much time. I d . . p. 6. Information that would probably be 

responsive tc the KCS/Tex Mex :.s also contained i n UP/SP's 

Transportation Control System and other UP/SP databases. 

Again, UP/SP would have to engage i n an intensive programming 

e f f o r t to extract such data for the Houston area. I d . . p. 9. 

Mr. Tholen's v e r i f i e d statement explains why 

responding to KCS/Tex Mex's second request would also be 
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unduly burdensome burden. In order to respond to t h i s 

request, UP/SP would be required to locate a l l documents that 

r e f l e c t congestion on UP/SP's Houston-area l i n e s since l a s t 

spring, since congestion, not dis c r i m i n a t i o n , i s the cause of 

Tex Mex delays. I d ^ , p, l o . Searching f o r a l l such documents 

would require weeks of labor. The search would have to 

include v i r t u a l l y every operating, marketing, information 

service and legal o f f i c e i n the UP/SP headquarters b u i l d i n g i n 

Omaha, as well as numerous f i e l d o f f i c e s across the system, • 

since a l l of them are l i k e l y to have documents r e l a t i n g to 

Houston-area congestion. I(^. 

F i n a l l y , as Mr. Tholen explains (p. l l ) , responding 

to KCS/Tex Mex's t h i r d and four t h document requests would be 

unduly burdensome because UP/SP operates over other r a i l r o a d s 

on hundreds of track segments, and reciprocal switching 

arrangements e x i s t i n many locations, UP/SP would be forced t o 

review a l l of i t s j o i n t f a c i l i t y f i l e s , as well as the f i l e s 

cf personnel who deal with other r a i l r o a d s . In addition, the 

KCS/Tex Mex requests ask UP/SP to search dispatching records 

i n order to respond to these requests, which would expand the 

necessary search exponentially. I d . 

3. The Burden of Production Would Vastly Outweigh 
Any Benefit KCS/Tex Mex Could Hope To Gain From 
Discovery 

Even i f UP/SP were able to produce a l l of che 

dispatching records encompassed by the KCS/Tex Mex requests. 
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t h i s would only be the beginning of KCS/Tex Mc'X's q u i x o t i c 

search f o r evidence of discrimination. In the f i r s t place, as 

Mr. Tholen explains i n his v e r i f i e d statement (pp. 5-6), i t 

would take KCS/Tex Mex months to study and analyze not only 

the dispatching data, but also the d a i l y operating conditions 

on a l l the dispatched t e r r i t o r i e s . Moreover, even " w i t i i 

complete records of every dispatching decision made by every 

dispatcher, KCS/Tex Mex would not be able to understand why 

the dispatcher made any decision. Most of the information 

that flows c o n t i i u a l l y to a dispatcher arrives by radio or 

telephone, or through a ve.rbal communication with a supervisor 

and i s net recorded." I d . . p. 5. 

As UP has explained before i n responding to 

unfounded a l l e g a t i o n s of discrimination that were made, and 

u l t i m a t e l y withdrawn, by SP i n 1993-94, dispatching i s a 

complex, d i f f i c u l t process that requires dispatchers to make 

judgment c a l l s to balance competing factors. Although 

r a i l r o a d e r s commonly believe that dispatchers mishandle t h e i r 

t r a i n s , and although there i s a natural tendency to recast 

day-to-day d i s s a t i s f a c t i o n s with a competitor's dispatching 

decisions as ".discrimination," invest' -ation v i r t u a l l y always 

shows that suspicions of discr i m i n a t i o n are unfounded. 

.Moreover, while i t i s sometimes possible to show immediately 

a f t e r the fa c t whether a complaint about dispatching has 

merit, no one can reasonably hope to sort out the pros and 
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cons of dispatching decisions made days, weeks or months 

e a r l i e r . Finance Docket No. 32133, Union Pac i f i c Corp.. 

Union P a c i f i c R.R. & Missouri Pacific R.R. -- Control, --

Chicago & North Vt̂ s=tx.(f.TP Holdings Corp. & Chicago & North 

Western Transportation Co.. UP's Reply to SP Allegations of 

"Service Discrimination" (UP/CNW-93), Mar. 30, 1994, pp. 18-

26 . 

Here, KCS/Tex Mex already have a far bet t e r 

a l t e r n a t i v e than a lengthy legal b a t t l e that w i l l be 

e x t r a o r d i n a r i l y burdensome f o r everyone involved and w i l l 

u l t i m a t e l y prove u t t e r l y f r u i t l e s s . UP/SP and BNSF have 

i n v i t e d KCS and Tex Mex to p a r t i c i p a t e i n the regional 

dispatching center that w i l l coordinate Houston-area t r a i n 

operations. This i s a real s o l u t i o n . KCS/Tex Mex's t a c t i c s 

of f a i l i n g to p a r t i c i p a t e and then hoping to f i n d some basis 

f o r throwing stones should not be countenanced. KCS/Tex .Mex 

have shown no basis f o r the e x t r a o r d i n a r i l y burdensome 

discovery they seek, and the Board should not allow i t to 

proceed. 
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VERIFIED STATEMENT 

of 

DENNIS D. THOLEN 

My name i s Dennis D. Tholen. I am Assistant Vica 

President i n charge of Union Pacific's Harriman Dispatching 

Center i n Omaha, Nebraska. I am providing t h i s v e r i f i e d 

statement i n support of UP's Motion for Protective Order 

(UP/SP-334) submitted cn March 25, 1998 i n Finance Docket No. 

32760 (Sub-No. 21). 

I have reviewed the document requests submitted by 

Kansas Cit y Southern Railway Company ("KCS") and Texas Mexican 

Railway Com.pany ("Tex Mex"). I a.n generally f a m i l i a r w i t h the 

types of documents and records that would be responsive 

to these requests and with the expense and burden of f i n d i n g 

and producing those documents and records. The KCS/Tex Mex 

document requests would require UP to devote thousands of 

hours of programming and s t a f f time to searching; f i l e s , 

computer databases and com.irunications systems i n order to f i n d 

and review almost every document pertaining to UP, BNSF or Tex 

Mex operations i n the Houston area over a nine-month period. 

The documents would include mapsive volumes of d.-f spatching 

records, which would take KCS/Tex Mex months to evaluate. UP 

does not have the resources to comply with t.hese requests, 

without d i v e r t i n g the energies of personnel d i r e c t l y involved 

i n our service recovery e f f o r t s and i n bringing us i n t o 

compliance with Year 2000 information services requirements. 
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KCS/Tex Mex Requests Nos. 1 and 2, e i t h e r separately 

or together, e f f e c t i v e l y demand every computer record, 

'^'----.ent or communication that relates to the operation of any 

of the thousands of UP, BNSF and Tex Mex t r a i n s that passed 

through an undefined "Houston area" during a span of almost 

nine months. Request No. 1 asks f o r every document r e l a t i n g 

i n any way to the dispatching of every such t r a i n . Request 

No. 2 asks f o r every document that shows we di d not 

discriminate against Tex Mex i n dispatching i t s t r a i n s . UP 

has issued formal i n s t r u c t i o n s to i t s dispatchers to tr e a t Tex 

Mex t r a i n s l i k e UP t r a i n s of the same class, but i n order to 

demonstrate the absence of discrimination, one would have to 

examine the f u l l range of documents and records r e f l e c t i n g how 

UP operated i t s own t r a i n s , as well as those of other 

r a i l r o a d s , and a l l documents r e f l e c t i n g congestion i n the 

Houston area. Congestion i s the cause of Tex Mex delays;. 

REOUESTS NO. 1 AND 2 

Dispatching Records 

Most UP, BNSF and Tex Mex t r a i n s on UP li n e s i n the 

Houston area are cone " l i e d by two large dispatching 

operations, which were combined during 1997. UP's dispatching 

operation i s based at the Harriman Dispatching Center ("HDC") 

i n Omaha and r e l i e s p r i m a r i l y on the Union Switch and Signal 

Computer-Assisted Dispatch ("CAD") and rela t e d systems. SP's 

dispatching o f f i c e was located i n Denver but was moved to HDC, 
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where i t remains a separate operation r e l y i n g on SP's D i g i t a l 

Concepts ("DigiCon") system. 

In November 1997, UP and BNSF assumei j o i n t 

r e s p o n s i b i l i t y f o r dispatching H3&T lin e s i n Houston. These 

l i n e s are dispatched using the DigiCon system from a newly 

established Houston Control Center. E a r l i e r t h i s month, BNSF 

and UP expanded the Houston Control Center and began 

dispatching t h e i r j o i n t l i n e between Houston and New Orleans, 

as well as the HB&T trackage and a por t i o n of PTRA. UP and-

BNSF have i n v i t e d Tex Mex and KCS to j o i n t h i s dispatching 

center. 

UP dispatchers control UP's Brownsville Subdivision 

south of Algoa, Texas; the Beaumont Subdivision from Gulf 

Coast Junction i n Houston past Settegast Yard toward Beaumont; 

UP's Palestine Subdivision from Settegast Yard to Spring and 

on toward Longview, Texas; UP's Baytown Branch and other 

branches; UP's Fort Worth Subdivision from Spring toward Waco; 

UP's Houston Subdivision through Houston to Galveston; and, 

u n t i l i t was closed during 1997, UP's Houston Subdivision 

toward S m i t h v i l l e . SP dispatchers control the SJ Houston 

Terminals 'ubdivision w i t h i n Houston (now c o n t r o l l e d by the 

UP/BNSF Houston Control Center), including tbe l i n e to Strang 

Yard; SP's Hearne Subdivision between Houston and Hearne, 

Texas; SP's Lafayette Subdivision toward Lafayette and New 

Orleans; SP's Glidden Subdivis'on to Flatonia; SP's V i c t o r i a 
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Subdivision toward Placedo; SP's Lufkin Subdivision toward 

Shreveport and various branches i n the Houston area. 

To evaluate UP dispatching decisions, KCS/Tex Mex 

would have to study the d a i l y operating conditions on a l l 

these dispatching t e r r i t o r i e s . To dispatch t r a i n s cn the 

segments BNSF and Tex Mex t r a i n s use -- the Beaumont 

Subdivision, the Lafayette Subdivision, the Glidden 

Subdivision, the 'victoria Subdivision, the Brownsville 

Subdivision, the Houston Terminals Subdivision and the HB&T-

trackage -- dispatchers must take i n t o account t r a i n s , events 

and conditions on the other l i n e s i n the area. UP dispatchers 

on the Beaumont Subdivision must also consider conditions on 

the KCS l i n e east of Beaumont -- which forms part of a through 

route w i t h the Beaumont Subdivision -- j u s t as KCS dispatchers 

c o n t r o l l i n g the KCS l i n e east of Beaumont must consider 

conditions i n the Beaumont area and on the connecting UP l i n e . 

The UP and SP dispatching systems record m i l l i o n s of 

items of data every day about t r a i n operations on UP. On 

line s w i t h Centralized T r a f f i c Control, every tim- a route i s 

cleared f o r a t r a i n , a switch i s opened or closed, or a t r a i n 

or switch engine moves past a control point, the event i s 

recorded. This produces voluminous computer records of 

operations over each l i n e segment. These records f a l l w i t h i n 

the KCS/Tex Mex discovery requests f o r computer records that 

r e f l e c t the dispatching of t r a i n s of the three r a i l r o a d s . 
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KCS/Tex Mex cannot recreate a dispatching event without 

studying a l l of t h i s data. 

Even wit h complete records of every dispatching 

decision made by every dispatcher, KCS/Tex Mex would not be 

able to understand why the dispatcher made any decision. Most 

of the information that flows c o n t i n u a l l y to a dispatcher 

arrives by radio or telephone, or through a verbal 

communication with a supervisor and i s not recorded. For 

example, KCS/Tex Mex might f i n d an instance i n which a UP 

t r a i n and a Tex Mex t r a i n were held at Tower 86 fo r a 

l o w e r - p r i o r i t y BNSF t r a i n , but they w i l l never know that the 

t r a i n s were held because the BNSF crew had on]y 25 minutes to 

reach South Yard before running out of time under the Hours of 

Service Law, or that the physical l i m i t a t i o n s of the plant 

precluded any other course of action. Computerized 

dispatching records do not contain information about 

mechanical defects, crew transport problems, yard conditions, 

signal f a i l u r e s and other events that determ^.^e and explain 

dispatching decisions. 

Producing the basic dispatching records would be 

extremely expensive and burdensome and would take months of 

programming work. Studying them would take KCS/Tex Mex much 

longer than that. I n the UP CAD system, dispatching records 

can be r e t r i e v e d only for an i n d i v i d u a l c o n t r o l point --a 

switch, a signal, a segment of track - - o f which there could 



be hundreds i n the Houston area, depending on how i t i s 

defined. To obtain information about events at a co n t r o l 

point requires special programming. I estimate that a s k i l l e d 

programmer could extract one month of data for several c o n t r o l 

points i n a day of work. Extracting data f o r a l l the c o n t r o l 

points f o r the Houston area since June 1, 1997 would take 

several months. Someone would then need to evaluate the data, 

which i s highly d i s j o i n t e d . Based on my experience, t h i s 

would be an almost impossible task on the scale of the KCS/Tsx 

Mex i n q u i r y . And there would be additi o n a l data f o r track 

warrant t e r r i t o r y , such as UP's l i n e between Houston and 

Galveston. We would need to assign a programmer to download 

track warrants and then perform a "re-dispatch" of the defined 

t e r r i t o r y , a l l of which would take months to complete. 

The KCS/Tex Mex document requests also would require 

us to produce t r a i n sheets, which are stored i n UP's mainframe 

computer. This, again, would require special programming. I 

estimate that a s k i l l e d programmer would spend not less than 

three and up t o f i v e days to obtain the t r a i n sheets f o r a l l 

t r a i n s that ran or one UP subdivision during one rr, mth. Thus, 

to obtain t r a i n sheets f o r the UP t e r r i t o r i e s i n the Houston 

area would require not less than 150 days of programming time 

and possibly almost twice that much time. This i s the time 

required merely to download the data, not to evaluate i t . 
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The SP DigiCon system would present a lesser 

challenge. DigiCon has "replay" c a p a b i l i t y , which allows i t 

to replay i n real or accelerated time a l l che actions 

a dispatcher takes and a l l the movements over the dispatcher's 

t e r r i t o r y . I t does not explain why she or he made a decision, 

only what happened. The replays f o r the e n t i r e SP dispatching 

system are recorded on tape, with f i v e to eight days of 

systemwide a c t i v i t y on a tape. The tapes would have to be 

loaded overnight by a programmer i n Denver. However, we do 

not have the a b i l i t y to segregate the t e r r i t o r i e s KCS/Tex Mex 

would want to inspect from the rest of the system. We 

therefore would be required to have someone accompany the 

KCS/Tex Mex reviewer to i d e n t i f y the relevant portions of the 

tapes and to prevent i-^proper access to other information. 

The DigiCon system can also be used to generate 

t r a i n sheet records. These records produce various data 

r e f l e c t i v e of the operation of an i n d i v i d u a l t r a i n and are not 

integrated to produce a record of a l l t r a i n a c t i v i t i e s on a 

p a r t i c u l a r track segment. Such an e f f o r t would require 

considerable computer programming and dispatching expertise 

and would take raonths to complete. 

KCS/Tex Mex may be interested i n the handling of 

t r a i n s on SP's Houston Terminals Subdivision and on the HB&T 

in Houston, but i n those t e r r i t o r i e s the computerized 

dispatching records are the least informative. In many 
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instances, the computer records do not show the i d e n t i t i e s of 

the t r a i n s . Yard and switch engine movements generally are 

not i d e n t i f i e d . In the busy Houston terminal, dispatchers t r y 

to move any t r a i n they can at every opportunity, regardless 

who owns i t . 

UP also maintains addi t i o n a l dispatching documents 

i n computerized form. Each Region Director and Corridor 

Manager provides a turnover to his or her successor. The 

turnovers are often, but not always, preserved ±n UP's 

computer records. We would have to perform a monumental 

manual e f f o r t to extract from each day's records the turnovers 

f o r s p e c i f i c t e v r i t o r i e s . This would be an extremely time-

consuming, cumbersome task because the researcher would have 

to look at each message which i s sim.ply constructed of free 

form t e x t and make a visual determination concerning i t s 

pertinence to Houston-area dispatching. 

Our Transportation Control System ("TCS") computer 

system also contains comprehensive information on UP t r a i n 

movement records that may possibly be responsive to the 

KCS/Tex Mex requests, because i t contains records that r e f l e c t 

the movement of UP t r a i n s i n the Houston area. Currently t h i s 

information i s incomplete because i t does not contain 

information about a l l t r a i n s dispatched i n the SP DigiCon 

system. I t would be u n r e a l i s t i c to attempt to u t i l i z e t h i s 

information i n i t s present form. TCS time sequence repo r t i n g 
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ed i t s also p r o h i b i t the data from being supplemented with 

information from another system a f t e r the t r a i n has reached 

i t s d e s t i n a t i o n p o i n t . TCS also contains data bases that 

track UP operations on a l l corridors of the system. These are 

voluminous data bases, and a l l of t.he information i n the 

databases i s h i s t o r i c a l and does not support replay 

c a p a b i l i t i e s . We would have to perform expensive special 

programming not only to provide the replay c a p a b i l i t y but also 

to extract the segments containing Houston-area information. 

UP does not have excess computer px-ogramming 

personnel to do a l l of t h i s work. I t .:ould not supply the 

necessary personnel to assume these monumental tasks without 

causing a severe negative impact on our a b i l i t y to operate our 

r a i l r o a d . This type of research and programming e f f o r t also 

would jeopardize Union Pacific's e f f o r t s to prepare and 

resolve i t s information systems Year 2000 challenges. 

Recreating dispatching decisions as KCS/Tex Mex are 

attempting here weeks and months l a t e r i s v i r t u a l l y 

impossible Too many of the reasons are not recorded, and no 

one can remember them. Dispatching should be monitored and 

supervised on a current basis. KCS and Tex Mex are welcome to 

j o i n us i n the Houston Control center, which w i l l confirm that 

we are handling Tex Mex t r a i n s f a i r l y . 
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Other Potentially Responsive r9(7iirppnrg; 

Because congestion, not discri-.nination, caused 

delays to Tex Mex trains in the Houston area, in order to 

respond fully to Request No. 2, we would have to locate all 

documents that reflect congestion on UP's Houston-area lines 

since last spring. Searching for all such documents would, of 

course, be an enormous undertaking and would require weeks of 

labor. Virtually every operating, marketing, information 

services and legal office in the Union Pacific headquarters 

building in Omaha, as well as numerous field offices across 

the system, would have to be searched, because all of them 

likely have documents relating to congestion in the Houston 

area. We do not have the resources to conduct such a search 

without interfering with operation of the railroad. 

REQUEgTS NO. 3 AND 4 ^ ^ ^ ^ ^ 

Request No. 3 asks f o r a l l documents r e f l e c t i n g a UP 

desire to have t r a i n s that i t operates over other r a i l r o a d s 

c o r t r o l l e d by dispatchers other than those of the owning 

r a i l r o a d . Request No. 4 asks f o r a l l docunnents r e f l e c t i n g a 

UP desire to have reciprocal switching performed by a c a r r i e r 

other than f-e e x i s t i n g switching c a r r i e r . We probably would 

f i n d documents responsive to Request No. 4, because there are 

many reasons why rai l r o a d s might mcdify reciprocal switching 

arrangements. For example, ra i l r o a d s sometimes alternate i n 

performing reciprocal switching. The problem would be f i n d i n g 
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these documents, and looking f o r any document that might be 

responsive to Request No. 3. 

UP operates over other railroads on hundreds of 

track segments, and reciprocal switching arrangements e x i s t i n 

so many locations that even i d e n t i f y i n g a l l the agreements 

would be d i f f i c u l t . To respond to the KCS/Tex Mex requests, 

UP would be forced to review j o i n t f a c i l i t y f i l e s f o r every 

one of the hundreds of trackage r i g h t s arrangements i n which 

i t operates over another c a r r i e r , as well as the f i l e s of a l l 

UP personnel who deal wit h other r a i l r o a d s . I t would also be 

required to review correspondence wit h reciprocal switching 

partners i n every terminal ard location where reciprocal 

switching takes place, searcning both headquarters and l o c a l 

o f f i c e s . These searches would require weeks of work. 

The search would not end there. KCS asks us to 

search dispatching records i n order to respond to these 

requests. This means that we would have to review every 

i n t e r n a l memorandum, turnover and administrative message 

generated by e i t h e r the SP or the UP dispatching center to 

ascertain whether i t might contain a passing comment of the 

sort KCS/Tex Mex wants to f i n d . Since almost every 

dispatching t e r r i t o r y involves a trackage r i g h t s or reci p r o c a l 

switching area, I believe that a searcher could spend a f u l l 

year on t h i s task alone. 



•/ERIFICATfON 

I, Dennis D. Tholen, declare under penalty of 

perjury thac che foregoing statement is true and corract. 

Further, I certify that I am cjualified and authorized to f i l e 

this statement. Executed on March 27, 1998. 

DENNIS D. THOLEN 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. (Sab-No. 21) 

UNION PACIFIC CORPORATION. UNION PACIFIC RAILROAD COMPANY 
AND MTRROimi PACIFIC RAILROAD COMP^ Y 

-CONTROL AND MERGER -
SOLTHERN PACIFIC RAIL C(HIPORATION, SOUTHERTt PACIHC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER 

AND RIO GRANDE WESTERN RAILROAD COMPA.VY 

OVERSIGHT PROCEEDING 

JOINT PETITION OF THE TEXAS MEXICAN RAILWAY COMPANY AND THE 
KANSAS CITY SOUTHERN RAH^WAY COMPANY FOR I.MFOSITION OF 

ADDITIONAI. RRMFniAL CONDH IONS PURSUANT TO THE BOARD'S PHTAINED 
OVKRSIGinr JLIUSDICTION 

DOCUMENT PRODUCTION REQU'ESTS DDtECTEO TO UNION PACIFIC 
KAILROAD COMPANY 

IMRODUamN AM? RATIQNAL-f? 

On Fcbrusiy 12, 199S. Tbe Kimaan City Soutliem Rtllway Cnmpuy ("KCS") and The 

Texas Mexican Riulw;iy Cumpany ('Tex Mex') notified tbe Surltae Tran^tt^km Board 

("STB" or "Board") of theii incent tn file, on March 0̂, 1998, a plan tot open Uon* in south 

Texas wliicb calls for neutral dispatching and switching in Iloustoa to replace Umon Pacific 

Railroad Cumpa&y ("UP")-!*!!! Hoastetn dinpaichtng and iwttchliig. Neutral dupatching and 

twitdune arc nece<s«ry because Ilie trains of KCS and Tex Mex have experienced severe delay 

in attempting to operate in and dirougb Hoiusion. delay that cannot be lolely attributable tn ttie 

general cucecatioa in Houston. This additKnul deUy lo KCS and Tex Mex. whict hat nmv it 



even mute difRctib fur Tcz Mex aad KCS to cope with the cruit, ha* been cauaed by UP's 

ditpaiclilns and switching practicet, which have tavored the tDOvemem aod iwitching of UP'i 

tnuns u. prct'creacc to tlic movement ot KCS/Tex Mex iraim. 

lu Footnote 4 to lU February 25. 1998. dcciiion served in JoitU Petition for Service 

Ordtr, STB Scrvico Order No 1318, aai Rait ..ervice tn the Western UnUeii Stales, STB Bx 

Parte No. 573 CESO'). the Board (tated in part "Wc have not neen any evideace of 

preferential diapatching dociaioos advacRe to carriers such as Tex-Mex. * Furthennurc, UP has 

previously claitned Chat aeulral di«patrhing ii not necaiary Becauae neither Tex Mr nor 

KCS have in their poMcsjiion records relevant to UP's past and praenx dispatching practicca, it 

is neccsiaiy to icek thix information from UP. UP hat pievioiisly asturcd the Board, the 

public. Tex Mex, and KCS thai 'computerized icLordi of UP's tUspatchiiig are capable of 

being retrieved in the evem of a ditpttte over a porticulai diapatshmg episode.*' In addition, 

the positions talccc by LP on liic need for neutral dispatclung and/or neutral switching wb«n 

"tlie Khoe ia on the otber foot." LC^' hen UP's tranu or can are boing dispatched or switched 

by anottcr cairiei oi eniity, wouL be rtdevam to the Board's determhiaiiun of the need for 

such neutral switching and dibptttchinc in the Houston area Accordingly, puriuani lo 49 

C.P.R. (9 1114.21 - 1114.31. Tex Mex and KCS direct (be (bllawini doctiicent requeOx to 

Union Pacific RaUroad Company. 

(.fnlon I'aclftc Corporauon, eial.-Cmjtrttt and Mirrgrr - SouUiem f^dfic Rail Corpormm. a 
al, Finance i)oclcct No. 32760, Decision No 47 (STB. served September 10,19%). at 23, a 6, 
oiling UP'iP-272 at 21. n. 25. 



r t m RAn.ROAD KNTinKK 

1. "BNSF' means Tbe Butlingion Nonbcm and Sana Fe Railway Conqiany. 

2. "HBT* meant Huusum Belt & Terminal Railway Company 

3. "KCS" means The Kansas City Southern Railway Coinpany. 

4. "Tex Max' means The Texas Mexican Railway CUiaapany. 

9. "The Undersigned Panics* ineans The Texas Mexican Railway C.umpany aad Kansas 

City Southim Railway Company. 

6. "UP" rneaos Union Pacilic Railroad Cotnpany and its predecessors, incbding but not 

limited ai MiKKoun I'acific Railroad Company, Southern Pacific Rail (Dorpnratinn and Southern 

Pacific Traasporlatioa Cluinpany, individually and coUectiveiy 

DEFINITIONS 

1. "Board" or "STR' means the Snr^e Trinsportatioo Board (or its predecessor ageoby. 

tbe Intentate Cummerce Cnrnmission, inapplicable). 

i . "Describe" when used in relation to a discussion, meeting or other conmuinication 

means to identify the partictpants, the date or ume period when the camoiunication took place, 

the location of the l̂articipanii «i (he time of tbe communicatioa and a detailed suDunary of the 

content of the unmnunicatiocis. 

3. "Document" means any writing or other compilation of information, wtieiber prloied, 

typed, handwritten, recnnlcd, ut produced or reprodwxd by any other pnxxss. inchiding; 

intra<ot]XpMny cummunicatiofu, elecimnic mail, correspondence: telegrams: memoranda: 

eontracu; instrunents; studies; proicctions; forcuists. summaries; DOICS. or rticnrdit of 

conversations ur interviews; aiinuies, summariea. ootet, or recorda of coDferenccfi or 

nieetinga; records or reports of negotiations; diaries; calendars, ptwtographt; aapt: t ^ 
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recordings; oompuier upct; compwer disks, other computer storage deviors, cnniputer 

programs; computer prtntnutt; models; statistical statements; graphs, charts, diagramt; plans, 

drawings; orochures; pat̂ p̂hlcU; news articles; reporu. advertisemcnu, circularip; trade letters, 

press releases; invoices; receipts; nnancud suuanmis; accounting record«: and woriqpapers and 

workahccu. Hmhcr the tenn 'document' include*. 

a. both basic records and lummanec of such records (inchiding computer runs), 

b. both urigiutl versions ond copies that differ in any respect from original 
version, including notes. 

4. "Idcniiiy," 

a when used in relation to an individual, means to state the name, addrcac, and 

business telephone number ol tbe individual, the job title or poaition and the 

employer of lhe mdividual at the time of the activity imjuirod of, and the last-

known poution and oniployer of tiie individual; 

h. when used in iclatma tn a corpoiation, partnenihip, or other endiy, means to 

sute the name of the entity and the addnss and telefdioae cinroer of its 

priiKipai place of business; 

c. when used in tvlatiou Ui a document, meant to: 

(1) state the type of document {e.g., leticr, mcmoracdum, report, thtfrt). 

(2) identify the author, eadi addrasaee, aod each recipient; OMI 

(3) xiate the nuinber of pages, title, and date of the docuinent; 

d. when used m relation to an oral cnminaaication or statement, means to: 



(1) ideatiiy die peraoo making the cunuDunication ur sutement and the 

person, pcTKMis, or entity to whom the communication or st;tfement was 

made; 

(2) stale the dare and place of the cotnmumcalujn or Ktatement; 

(3) describe io detail ttic conicnU of the comnauucation or staicmeni, and 

(4) identify all documena that refer to. relate to or evidence the 
cf»nmunic-ation or statement, 

c. When used in any otber oootcxt means to describe or explain In detail. 

5. "Including* meant including without limitation. 

6. "Person" means an individual, comwny. partnership, or other entity of any kind. 

7. "Provide" (except whtae the word is used with respect to providing service or 

equipment) or 'desaibc* means to supply a complete narrative response. 

I. "Pioduce* means to make available lu the Undersigned Parties fot copying utl 

viewing 

9. -Relating to" a subject mcann making a natcment about, refcrrmg to, or discussing fhe 

subject, tncluolng, as to anions, any decuaon to take, not uke. deter, or defer d«:ition, and 

including, as to aay condilwu or sbite of affairs («.<f., competition bcnvecn earners), its 

absence or potcntuU existence. 

10. "Shipper" iraataa a user of rail wrviceg, incinding a consignor, a comignoc, or <i 

receiver 

11 -.Studies, analyses and reports" mchidc unidies, analyses, and reports in whatever form. 

Including letieri, memoranda, tabulations, and conv ter printouu of data selected from a 

daubaae. 



12. References tn railroadt. shippers, and other companies (Induding UP) Inchide; parent 

cu'̂ panKs. subsidiahes. controlled, affiltaied. and preiteueasor fitins; divisions: subdivistoos; 

com|>onenia; Lnils. insuunientidities', partnerships; and Joiot ventures. 

13. Unless otherwise specined, all uses of the conjunctive mclude the diRjunctive and vice 

veria, and words in tlie (lingular include the plural and vtcc versa. 

PVSTRIICTIQNS 

t. Any delay la productk» nf requested documenn it cennin to prejudice the Undersigned 

Parties' ability to present to tbe Board the type of evidence sought by tbe Beard and discussed 

in the Board's February 25, 1998 ESO order. Accordingly, resptmive dncumcnts should be 

produced to the undersigned counael at Troutman Si'ndm LLP. 13001 Street, N.W.. Suite 

300 East, Washington, D C 2000:1-3314, cot later than fifteen (15) days atier tbe date of 

service. Serial production of relevant documents during that t'ifteen-day period is encourâ êd 

and requested. Objections, if any, ahould be nude as soon as pouiblc. and not later iban 

fiAeen (IS) days after the date nf service of the requests. 

2. UP Should contact W.liiam A. Mullins nr Alan E. Lubel at (202) 274-2950 immediately 

U.I ducuss any objections or questions with a view to resolving any dispute or issues of 

htfcrprctalinn informally and expeditiously. 

3. Unless otberwiac Kpccifled. Ifaese discovery requests cover die period bcgiimtng June 1, 

1997 and ending with the date of die response. 

4. If UP has infrtrmation that would permit a panial answer tu any doeumesrt request, Imt 

it would have to conduct a special study to obtain informaiion necessary to provide n more 

complete response tn that reijuest, and if the burden of ĉ inductinc such Special study wouid be 

greater for UP than for KCS or Tex Klcx: 



a. state that tact: 

b. provide the partial answer tbat may be made with m/nrmaiion available to UP; 

c idemliy such business records, or any uia ,-nlation, abatraa, or sunUDary based 
thcreou, as vrill permit the undersigned (lartics to daivc or iscercua a more 
complete answer; and 

d. ss provided in A9 c F.R. § lli4.Z6(b), produce Audi buainess records, ur any 
compilation, abstract, or sammary based Uiereoa, as wdl permit Ihe undersigned 
partiet to denve or ascertain a mon complete answer 

5. If any inioimahnn or documea it withheld on the ground that it u privileged or 

otherwiRc not discoverable, 

a. identify the Information or document (m the manner provided in Defiiiition 3 
supra): tad 

b. state the beali fbr the claim that It is pivilcged or otherwise not discoverable 

6. If UP knows or later learns ttiat Its rexpoase to any document requeat iH incorrect, it is 

under a duty seasonably to correct that response. 

7. Pursuant to 49 C.F.R 9 1114.29, UP is under a duty seasonably to auppleoaent its 

responses with respect lo any question. 

Ream* No. I 

Proihjce all docunienis, including corridor managers' reports, that reflect, discuss, 

analyze, refer to, or cvahmce the dispatching of the Uains of UP. Tex Mex. BNSP or any 

combination of diem, for movement to, from, between UT through potats m the Houston, TX 

area, along with copies of all nnn-puhlicly available computer programs necessary to view, 

review or analyze such uf the docuraents an are in computer-readable kmn. 



Reonesi Nb. 2 

Produce all dix̂ umenis (Inclndlng. but not limited to, policy initements. policy 

directives, procedures, or tnaaun tbat meoion KCS or Tex Mex) that UP contends priTve that 

KCS and Tex Mex have not received adverse, discriininauxy ireatmcnt in dispaichme of their 

trains moving lo, fVom heti»«en or through pouts u dK Houaton, TX area. 

In all inttancca where UP conducts trains operations but doca not currently dispatch tfac 

operations of tbnso UP trains, produce all documenU (including, but aot limited to, corrtdor 

tnanagers' rcpnrto, mtemal memos, or reports that reflea cuimnunkations between UP and tbe 

carrier that controls tbe dispatching of the UP train uperatiom) that reflect, discuss, analyxc, 

show, or refer to, instances where UP has expressed a desire to have its trains dbpatchol by 

UP. a neutral dispatcher, nr a dispatcher selected by UP and any oilier carrier that may 

conduct operaikm ovt:, or in, the same trackage or area. 

In all instances where UP receives cars thrtnigb leciprocal switching Irom amtber Class 

I carrier oi a switching carrier, owned (either in whole or hi pan) by a Ciass 1 carrier, produce 

all docuuitnas (includint;, but not limited lo, onridor managers' reports, internal memos, or 

tcpurts that reflect communicaciaiis between UP and Uie canier that jicrfOrms the twitching of 

the UP trams or cart) that reftea. discuss, analyze, show, or refer to, instances where UP has 

expresseii a deaire to prriorm tuch reciprocal switching fur itself or to desire to hav« such 

reciprocal switching pcrfbrmed by anodier .switching carrier otber than the existing switching 

carrier. 



Respectfully fubmitted this 6th day of March. 1998. 

iUchard A Allen 
John V. Edwards 
ZccrnaT, Sronn ft RASENSEIIGEB, LLP 
g«8 I/th Street. N.W. 
Suite 600 
Washington. D C 20006-3939 
Tel: (202) 298-8660 
Fax: (202) 342-0683 

Anomcys for The Texas 
Mexican Railway Company 

Richard P Bmjning 
Robert K. Dreiling 
THt KANSAS CITY SouTHBaM KAILWAY 
COMPANY 
114 West 11" Street 
Kansas City. Missouri 64105 
Tel: (816) 983-1392 
Fax: (616) 963-1227 

William A Mii 
Alan E Lubel 
David C. Reeves 
TaouTMAN SANUURS LLP 
13001 Street, .S.W. 
Suite SOO Eut 
Winhington, D C. 20005-3314 
Tel: (202) 274-2930 
Fax. (202) 274.2994 

Attorneys for The Kansas City Southtm 
Railway Company 
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CEKHnCATE or SERVICE 

I hereby cenify thai a true copy of die (bregoing "Document Production Rcqucas 

Directed To Union Pacific Railroad Compaay" was served this 12" day of M«h. 1998, by 

hand delivery to Arvid E. Rot^. counsel for Unwn Pacific, and by first class mail Upon other 

parties of rccoi-d. 

Itaoi A. MullmT 
Attorney for The Kaivac City Soutleni 
Railway Coospaay 



CERTIFICATE OF SKRVirE 

I , Michael L. Rosenthal, c e r t i f y t h a t , on t h i s 27th 

day of March, 1998, I caused a copy of the foregoing document 

to be served by f i r s t - c l a s s mail, postage prepaid, or by a 

more expeditious manner of delivery on a l l p a r t i e s of record 

i n Finance Docket No. 32760 (Sub-No. 21). 

Michael L. Rosenthal 
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UP/SP-334 

BEFORE THE 
SURF.ACE TRANSPORTATION BOARD 

32760 (Sub-No. 2lW ^^^^ ^'^^ Finance Docket No. v.ju».^-i,w. ^j./^^^: i^^,^ 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROA^COMflMJY 
AND MISSOURI PACIFIC RAILROAD COMPANY xV̂ -̂̂  

-- CONTROL AND MERGER -- ^ - 1 
SOUTHERN PACIFIC RAIL CORPCRATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY -- OVERSIGHT PROCEEDINO-

MOTION FOR PROTECTIVE ORDER 

Applicants UPC, UPRR and SPR̂ ' hereby move f o r a 

pr o t e c t i v e order pursuant to 49 U.S.C. § 1114.21(c) (1). This 

motion i s necessary because Kansas City Southern Railway 

Company \"KCS") and Texas Mexican Railway Company ("Tex Mex") 

have served UPRR with a number of v^ry broad requests t o r 

documents r e l a t i n g t o UPRR dispatching and reci p r o c a l 

switching i n general and UPRR Houston-area dispatching i n 

p a r t i c u l a r (Exhibit A hereto). A pro t e c t i v e order i s 

necessary to bar t h i s u n j u s t i f i e d discovery, which even 

KCS/Tex Mex e f f e c t i v e l y admit i s no ""ore than a f i s h i n g 

expedition. The KCS/Tex Mex discovery i a not proper under the 

Acronyms used herein are the same as those i n Appeiiuix B 
of Decision No. 44 i n Finance Docket No. 32760, served Aug. 
12, 1996. The fol l o w i n g o r i g i n a l Applicants have been merged 
wi t h UPRR: MPRR (on January 1, 1997^; T "̂GW and SPCSL (on June 
30, 1997); SSW (on September 30, 199'); and SPT (on February 
1, 19y8). 
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Board's Overs:..ji:it decisions and would subject Applicants t o 

great and u n j u s t i f i e d burden and expense. 

I . BACKGROUND 

Despite the Surface Transportation Board's repeated 

admonitions that Western rai l r o a d s stop bickering among 

themselves and instead work together to 3olve Houston-area 

congestion problems, KCS/Tex Mex have hewn t o an adversarial 

course. KCS/Tex Mex held to that course when, on February 12, 

1998, they f i l e d a Jo.int P e t i t i o n -- supported by no evidence 

-- demanding the imposition of ad d i t i o n a l merger conditions. 

They f i l e d the Joint P e t i t i o n i n the face of overwhelming 

evidence -- and the Board's conclusion -- both that the merger 

has not resulted i n competitive harm and that the KCS/Tex Mex 

proposals would be counterproductive to service recovery 

e f f o r t s . See, e.g., Applicants' Opposition t o KCS/Tex Mex 

P e t i t i o n f o r Imposition of Additional Conditions, Mar. 2, 

19S3, pp. 2-5; Reply of BNSi- i n Opposition to KCS/Tex Mex 

P e t i t i o n f o r A d d i t i o n a l Remedial Conditions, Mar. 4, 1998, pp. 

2-4 . 

In t h e i r opposition to the KCS/Tex Mex Joint 

P e t i t i o n , Applicants stressed that they were eager to work 

with KC.'j/Tex Mex tc address Houston/Gulf Coast service issues. 

In p a r t i c u l a r . Applicants explained that they had reached an 

agreement wit h BNSF t o e s t a b l i s h a regional dispatching center 

f o r Houston-area and Houston-New Orleans trackage, and that 
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KCS and Tex Mex had been i n v i t e d to p a r t i c i p a t e i n the new 

dispatching center. Applicants also explained that they were 

interested i n working with KCS/Tex Mex on a voluntary basis as 

to c e r t a i n other aspects of the proposals contained i n the 

Joint P e t i t i o n . 

I t i s therefore rather s u r p r i s i n g t h a t , instead of 

withdrawing t h e i r i l l - a d v i s e d Joint P e t i t i o n , KCS/Tex Mex have 

pressed forward i n an adversarial posture by serving UPRR wi t h 

a series of document production requests. I t i s even more 

su r p r i s i n g t h a t , i n explaining the " r a t i o n a l e " -For t h e i r 

discovery requests, KCS/Tex Mex say they are seeking t o 

unearth evidence of discriminatory dispatching. 

KCS/Tex Mex's decision to sear..-*- f o r support f o r 

discriminatory dispatching claims through document discovery 

i s s u r p r i s i n g f o r four reasons. F i r s t , f o r several months, 

KCS/Tex Mex have had the opportunity to see f o r themselves 

whether any discriminatory dispatching has been occurring, 

the Board's Supplemental Order No. 1 to Service Order No. 

1518, served Dec. 4, 1597, p. 5, the Board responded t o 

concerns about UP/SP's a b i l i t y t o favor i t s own t r a f f i c i n 

dispatching operations by d i r e c t i n g UP/SP "to permit 

representatives of BNSF and Tex Mex f u l l access to UP/SP's 

Spring, Texas, axspatching f a c i l i t y as neutral observers." 

KCS/Tex Mex di d not take advantage of t h i s opportunity u n t i l 

e a r l i e r t h i s month, when Tex Mex placed an observer i n UP/SP's 

In 



e x i s t i n g Spring f a c i l i t y . There i s no j u s t i f i c a t i o n f o r 

allowing KCS/Tex Mex to resort to burdensome document 

discovery t o examine UP/SP dispatching practices when a less 

burdensome and, as ''scussed below, the only r e a l i s t i c , 

a l t e r n a t i v e f o r monitoring dispatching has long been 

av .Iable. 

Second, the Board has recently addressed a l l e g a t i o n s 

of d i s c r i m i n a t o r y dispatching by UP/SP. In the Board's 

decision served February 25, 1998 i n Service Order No. 1518 

and Ex Parte No. 573, p. 3 n.4, tha Board stated: "We have 

not seen any evidence of p r e f e r e n t i a l dispatching decisions 

adverse to c a r r i e r s such as Tex Mex." KCS/Tex Mex have never, 

at least u n t i l now, suggested that the Board's conclusion was 

wrong. 

Third, as mentioned above, UP/SP has repeatedly 

i n v i t e d both KCS and Tex Mex to p a r t i c i p a t e i n the new 

consolidated regional dispatching center f o r Houston and Gulf 

Coast l i n e s , where they w i l l be able to assure themselves that 

no di s c r i m i n a t o r y dispatching i s occurring. UP/SP has met 

wi t h KCS/Tex Mex and has shown them t h space i n the new 

dispatching center that has been set aside f o r t h e i r use. But 

neither KCS nor Tex Mex has yet accepted UP/SP's i n v i t a t i o n . 

Moreover, as discussed above, KCS/Tex Mex have not, u n t i l 

r ecently, taken advantage of t h e i r opportunity to place an 

obrsarver i n UP/SP's dispatching center to assist UP/SP i n 
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l̂iijifiSijiî ^ 
coordinating dispatching wi t h KCS/Tex Mex. And since l a s t 

year, KCS/Tex Mex have had the opportunity to j o i n i n the 

tw i c e - d a i l y conference c a l l s w i t h UP/SP, BNSF and PTRA to 

discuss t r a f f i c flow to and from the Houston area, but they 

have p a r t i c i p a t e d only i n t e r m i t t e n t l y . Apparently, KCS/Tex 

Mex do not agree that p a r t i c i p a t i o n i n a cooperative process 

i s preferable to adversarial posturing. 

F i n a l l y , KCS/Tex Mex as much as admit that t h e i r 

discovery requests are nothing more than a f i s h i n g expedition. 

In an "i n t r o d u c t i o n " section of t h e i r document request f i l i n g 

w r i t t e n i n an attem.pt t o j u s t i f y the requests (pp. 1-2) , 

KCS/Tex Mex acknowledge the Board's February 25 conclusion 

that d i s c r i m i n a t i o n has not occurred, and they o f f e r not a 

shred of evidence to j u s t i f y the discovery they now seek. 

I I . A PROTECTIVE ORDER SHOULD BE GRANTED 

A. KCS/Tex Mex Has No Right to Conduct Discovery 

KCS/Tex Mex have served t h e i r discovery requests i n 

che Board's UP/SP Oversight docket, but those requests are 

c l e a r l y inappropriate i n l i g h t of the Board's Oversight 

Decision No. 10, served Oct. 27, 1997. In that decision, the 

Board made clear that i t would conduct annual oversight 

proceedings, and that "parties seeking immediate, merger-

re l a t e d r e l i e f should use [the Board's] ordinary formal, 

complaint or declaratory order procedures." Decision No. 10, 

p. 18. The Board then indicated that i t would commence i t s 
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second annual oversigiit proceeding on August 14, 1998. As 

there i s no ovo^rsight proceeding presently pending, and as 

KCS/Tex Mex have not f i l e d a formal complaint or a declaratory 

order p e t i t i o n , the KCS/Tex Mex document requests are c l e a r l y 

inappropriate. See 49 C.F.R. § 1114.21^a) (parties "may 

obtain discovery . . . which i s relevant t o the subject matter 

involved i n a proceeding") (emphasis added). Furthermore, as 

explained i n Applicants' opposition to the KCS/Tex Mex Joint 

P e t i t i o n , KCS/Tex Mex have provided absolutely no basis f o r 

the commencement of a proceeding of any kind. 

Even i f i t were appropriate f o r KCS/Tex Mex to seek 

Board action i n the UP/SP Oversight docket, the Board has 

never indicated that p a r t i e s may conduct any discovery i n 

oversight proceedings. Applicants provided appropriate 

discovery v o l u n t a r i l y i n the f i r s t proceeding, but the Board 

r e j e c t e d arguments by KCS and others f o r f u l l - b l o w n formal 

discovery: "The.re i s no reason to open t h i s proceeding f o r 

formal discovery procedures as some part i e s suggested. . . . 

Formal discovery procedures would . . . complicate t h i s 

oversight process unnecessarily." Decision No. 10, p. 10. 

The Board then l i m i t e d Applicants' and BNSF's o b l i g a t i o n i n 

the f u t u r e annual Oversight proceedings to the pr o v i s i o n of 

t r a f f i c data. I d . I t thus follows a f o r t i o r i that lo 

discovery i s proper here. Allowing the oversight process to 

open the door to wide-ranging discovery would run counter to 
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Chairman Morgan's view that tae oversight process be "one that 

i s not unduly burdensome." Oversight Decision No. 1, p. 9. fl|j|||y|||p 

B. KCS/TPX Mex's Discovery Is An Impermissible Fishing 
Expedition f o r I r r e l e v a n t Material, and Would Impose 
Great and U n j u s t i f i e d Burdens 

A p r o t e c t i v e order i s warranted not only because 

KCS/Tex Mex's discovery requests are procedurally 

inappropriate, but also because KCS/Tex Mex have provided no 

basis f o r t h e i r requests and because the requests are 

extremely burdensome. 

1 • The Dii.>covery Recmpsts Are a Fishing Expedition 

The Board has repeatedly rejected discovery requests 

t h a t amount to nothing more than f i s h i n g expeditions. See, 

e.g.. Docket No. 40411, Farmland Industries. Inc. v. Gulf 

Central Pipeline Co . D e c i s i o i served Jan. b, 1993, p. 3; 

Docket No. 3 86 76, Changes i n Routing Provision -- Conrail --

July. 1981, Decision served Mar. 21, 1988, p. 5. Here, 

KCS/Tex Mex as much as admit that t h i s i s t h e i r purpose. 

KCS/Tex Mex .lave provided no basis f o r the discovery 

they seek. Despite the fa c t that more than a year and a half 

has passed since the UP/SP merger, and despite being granted 

Board-ordered access to UP/SP dispatching operations and 

having observed those operations on occasion, KCS/Tex Mex have 

not pointed to a single incident chat they claim demonstrates 

dis c r i m i n a t i o n . KCS/Tex Mex have not pointed to any evidence 

that KCS/Tex Mex t r a i n s have suffered greater delays as a 
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re s u l t of Houston-area service problems than UP/SP t r a i n s . I n 

f a c t , i n t h e i r discovery request, KCS/Tex Mex even acknowledge 

without challenge (p. 2) the Board's statement that i t has 

"not seen any evidence of p r e f e r e n t i a l dispatching decisions 

adverse to c a r r i e r s such as Tex Mex." 

The only j u s t i f i c a t i o n that KCS/Tex Mex give f o r 

t h e i r discovery requests i a that "because neither Tex Mex nor 

KCS have i n t h e i r possession records relevant to UP's past and 

present dispatching practices, i t i s necessary to seek t h i s 

information from UP" (p. 2). KCS/Tex Mex cannot point to 

anything that they expect to f i n d as a r e s u l t of t h e i r 

discovery requests -- they simply want to conduct an open-

ended search of massive records. This i s the very d e f i n i t i o n 

of an impermissible f i s h i n g expedition. 

I t i s i.-i f act not su r p r i s i n g that KCS/Tex Mex cannot 

point to any examples of dis c r i m i n a t i o n . As the attached 

v e r i f i e d statement of Dennis D. Tholen, UPRR's Assistant Vice 

President i n charge o l the Harriman Dispatching Center, 

explains, UP/SP has i'ssued formal i n s t r u c t i o n s t o i t s 

dispatchers to disp^itch Tex Mex t r a i n s i n a nondiscriminatory 

manner. Tholen V.S., p. 2. In the Houston area, UP/SP t r a i n s 

have been delayed as much as, i f not more than, KCS/Tex Mex 

t r a i n s , because the problem i s congefition, not d i s c r i m i n a t i o n . 

Id. 
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2. The Discovery Reguests Are Undulv Burdensome 

As Mr. Tholen explains i n his v e r i f i e d statement, 

compliance w i t h KCS/Tex Mex's extremely broad discovery 

requests would impose extraordinary burdens on UPRR, and would 

seriously in':erfere w i t h UPRR's ongoing s e r v i .;e recovery 

e f f o r t s . The document requests are of -emendous breadth, 

encompassing (a) every computerized or paper record r e l a t i n g 

i n any way to the dispatching of the thousands of UPRR, Tex 

Mex and BNSF t r a i n s that passed through the Houston area 

during a span of almost nine months; (b) every document 

r e l a t i n g to any instance i n which UPRR di d not dispatch i t s 

own trai'.is at any loca t i o n , but wished to do so using a 

"neutral" dispatcher or a di.'patcher selected by UPRR and 

other c a r r i e r s ; and (c) every document r e l a t i n g to any 

instance i n whijh UPRR exr.ressed a desire to perform 

re c i p r o c a l switching f o r i t s e l f or by a c a r r i e r other than an 

e x i s t i n g switching c a r r i e r . . f i n a l l y , KCS/Tex Mex l i t e r a l l y 

ask UPRR t o prove a negative as to d i s c r i m i n " t i o n by producing 

" a l l docum.ents" that "prove that KCS and Tex Mex have .not 

received adverse, diacriminatory treatment." 

The burden of a c t u a l l y producing the requested 

documents would be overwhelming. As Mr. Tholen explains (p. 

1), responding to KCS/Tex Mex's document requests would 

require UP/SP t o devote thousands of hours of programming and 

s t a f f time to searching f i l e s , computer databases and 
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communications systems i n order to f i n d and reviev/ almost 

every document pe r t a i n i n g to UP/SP, BNSF or Tex Mex operations 

i n Houston over a nine-month period. UP/SP does not have the 

resources to comply with these requests without d i v e r t i n g the 

energies of personnel d i r e c t l y involved i n service recovery 

e f f o r t s (and i n UP's e f f o r t s to deal w i t h Year 2000 issues). 

I d . 

To produce the computerized information responsive 

to KCS/Tex Mex's f i r s t request alone would take several 

months. The UP and SP dispatching systems record m i l l i o n s of 

items of information ev^ery day about t r a i n operations i n the 

Houston area. I d . . p. 4. Producing these basic dispatching 

records w-uld be extremely expensive and burdensome and would 

take several months of programming work. I d . , p. 5. I n 

addi t i o n , the KCS/Tex Mex requests would also require UP/.SP t o 

produce t r a i n sheets, which are stored i n UP/SP's mainframe 

computer. Production of these documents would require an 

estimated 150 days of programming time and possibly twice th?.t 

much time. I d . . p. 6. Information that would probably be 

responsive to the KCS/Tex Mex i s also contained i n UP/SP's 

Transportation Control System and other UP/SP databases. 

Again, UP/SP would have to engage i n an intensive programming 

e f f o r t t o extract such data f o r the Houston area. I d . . p. 9. 

Mr. Tholen's v e r i f i e d statement explains why 

responding to KCS/Tsx Mex's second request would also be 
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unduly burdensome burden. In order to respond to t h i s 

request, UP/SP would be required to locate a l l documents that 

r e f l e c t congestion on UP/SP's Houston-area l i n e s since l a s t 

spring, since congestion, not discrimination, i s the cause of 

Tex Mex delays. I d . , p. 10. Searching f o r a l l such documents 

would require weeks of labor. The search would have t o 

include v i r t u a l l y every operating, marketing, information 

service and legal o f f i c e i n the UP/SP headquarters b u i l d i n g i n 

Omaha, as well as numerous f i e l d o f f i c e s across the system, 

i3ince £.11 of them are l i k e l y to have documents r e l a t i n g t o 

Houston-area congestion. I d . 

Fi n a l l y , as Mr. Tholen explains (p. 11), responding 

to KCS/Tex Mex's t h i r d and fo u r t h document requests would be 

unduly burdensome because UP/SP operates over other r a i l r o a d s 

on hundrfjds of track segments, and reciprocal switching 

arrangements e x i s t i n m.any locations, UP/SP would be forced to 

review a l l of i t s j o i n t f a c i l i t y f i l e s , as wel l as the f i l e s 

of personnel who deal w i t h other r a i l r o a d s . In ad d i t i o n , the 

KCS/Tex Mex requests ask UP/SP to search dispatching records 

i n order to respond to these requests, which would expand the 

necessary search exponentially. I d . 

3. .he Burden of Production Would Vastly Outweigh 
Any Benefit KCS/Tex Mex Could H e I o Gain From 
Discovery -

Even i f UP/SP were able to produce a l l of the 

dispatching records encompassed by the KCS/Tex Mex requests. 
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t h i s would only be the beginning of KCS/Tex Mex's q u i x o t i c 

search f o r evidence of dis c r i m i n a t i o n . In the f i r s t place, as 

Mr. Tholen explains i n his v e r i f i e d statement (pp. 5-6), i t 

would take KCS/Tex Mex months to study and analyze not only 

the dispatching data, but also the d a i l y operating conditions 

on a l l the dispatched t e r r i t o r i e s . Moreover, even "with 

complete records of every dispatching decision made by every 

dispatcher, KCS/Tex Mex would not be able to understand why 

the dispatcher made any decision. Most of the information 

th a t flows c o n t i n u a l l y to a dispatcher a r r i v e s by radio or 

telephone, or through a verbal communication w i t h a supervisor 

and i s not recorded." I d . . p. 5. 

As UP has explained before i n responding t o 

unfounded al l e g a t i o n s of di s c r i m i n a t i o n that were made, and 

u l t i m a t e l y withdrawn, by SP i n 1993-94, dispatching i s a 

complex, d i f f i c u l t process that requires dispatchers to make 

judgment c a l l s to balance competing f a c t o r s . Although 

r a i l r o a d e r s commonly believe that dispatchers mishandle t h e i r 

t r a i n s , and although there i s a natural tendency to recast 

day-to-day dissatisfmictions w i t h a competitor's dispatching 

decisions as "discrimination," i n v e s t i g a t i o n v i r t u a l l y always 

shows that suspicions of di s c r i m i n a t i o n are unfounded. 

Moreover, while i t i s sometimes possible to show immediately 

a f t e r the fact whether a complaint about dispatching has 

merit, no one can reasonably hope to sort out the pros and 
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cons of dispatching decibions made day?, weeks or months 

e a r l i e r . See Finance Docket No. 32133, Union P a c i f i c Corp.. 

Union Pac i f i c R.R. & Missouri Pacific R.R. -- Control --

Chicago & North Western Holdings Corp. & Chicago North 

Western Transportation Co.. UP's Reply to SP Allegations of 

"Service Discrimination" (UP/CNW-93), Mar. 30, 1994, pp. IS-

26. 

Here, KCS/Tex Mex already have a f a r b e t t e r 

a l t e r n a t i v e than a lengthy legal b a t t l e that w i l l be 

e x t r a o r d i n a r i l y burdensome f o r everyone involved and w i l l 

u l t i m a t e l y prove u t t e r l y f r u i t l e s s . UP/SP and BNSF have 

i n v i t e d KCS and Tex Mex to p a r t i c i p a t e i n the regional 

dispatching center that w i l l coordinate Houston-area t r a i n 

operations. This i s a re a l s o l u t i o n . KCS/Tex Mex's t a c t i c s 

of f a i l i n g to p a r t i c i p a t e and then hoping to f i n d some basis 

f o r throwing stones should not be countenanced. KCS/Tex Mex 

have shown no basis f o r the e x t r a o r d i n a r i l y burdensome 

discovery they seek, and the Board should not allow i t t o 

proceed. 
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VERIFIED STATEMENT 

of 

DENNIS D. THOLEN 

My name i s Dennis D. Tholen. I am Assistant Vice 

President i n charge of Union Pacific.:'s Harriman Dispatching 

Center i n Omaha, Nebraska. I am providing t h i s v e r i f i e d 

statement i n support of UP's Moi:.-"on f o r Protective Order 

'UP/SP-334) submitted on March 25, 1998 i n Finance Docket No. 

32760 (Sub-No. 21) . 

I have reviewed the document requests submitted by 

Kansas Cit y Southern Railway Company ("KCS") and Texas Mexican 

Railway Company ("Tex Mex"). I am generally f a m i l i a r w i t h the 

types of documents and records that would be responsive 

to these requests and wi t h the expense and burden of f i n d i n g 

and producing those documents and records. The KCS/Tex Mex 

document requests would require UP to devote thousands of 

hours of programming and s t a f f time to searching f i l e s , 

computer databases and communications systems i n order to f i n d 

and review almost every document pert a i n i n g to UP, BNSF or Tex 

Mex operations i n the Houston area over a nine-month period. 

The documents would include massivfi volumes of dispatching 

records, which would take KCS/Tex Mex months to evaluate. UP 

does not have the resources to comply wit h these requests, 

without a i v e r t i n g the energies of personnel d i r e c t l y involved 

i n our service recovery e f f o r t s and i n bringing us i n t o 

compliance wi t h Year 2000 information services requirements. 
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KCS/Tex Mex Requests Nos. 1 and 2, ei t h e r separately 

or together, e f f e c t i v e l y demand every computer record, 

document or communication that r e l a t e s to the operation of any 

of the thousands of UP, BNSF and Tex Mex t r a i n s that passed 

through an undefined "Houston area" during a span of o\lmost 

nine months. Request No. 1 asks f o r every document r e l a t i n g 

i n any way to the dispatching of every such t r a i n . Request 

No. 2 asks f o r every document that shows we did not 

discriminate against Tex Mex i n dispatching i t s t r a i n s . UP 

has issued formal i n s t r u c t i o n s to i t s dispatchers t o t r e a t Tex 

Mex t r a i n s l i k e UP t r a i n s of the same class, but i n order to 

demonstrate the absence of dis c r i m i n a t i o n , one would have to 

examine the f u l l range of documents and records r e f l e c t i n g how 

UP operated i t s own t r a i n s , as well as those of other 

r a i l r o a d s , and a l l documents r e f l e c t i n g congestion i n the 

Houston area. Congestion i s the cause of Tex Mex delays. 

REOUESTS NO 1 AND 2 

Dispatching Records 

Most UP, BNSF and Tex Mex t r a i n s on UP lin e a i n the 

Houston area are c o n t r o l l e d by two large dispatching 

operations, which were combined during 1997 UP's dispatching 

operation i s based at the Harriman Dispatching Center ("HDC") 

i n Omaha and r e l i e s p r i m a r i l y on the Union Switch and Signal 

Computer-Assisted Dispatch ("CAD") and r e l a t e d systems. SP's 

dispatching o f f i c e was located i n Denver but was moved t o HDC, 
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where i t remains ^ separate operation r e l y i n g on SP's D i g i t a l 

Concepts ("DigiCon") system. 

In November 1997, UP and BNSF assumed j o i n t 

r e s p o n s i b i l i t y f o r dispatching HB&T li n e s i n Houston. These 

l i n e s are dispatched using the DigiCon system from a newly 

established Houston Control Center. E a r l i e r t h i s month, BNSF 

and UP expanded the Houston Control Center and began 

dispatching t h e i r j o i n t l i n e between Houston and New Orleans, 

as w e l l as the HB&T trackage and a por t i o n of PTRA. UP and 

BNSF have i n v i t e d Tex Mex and KCS to j o i n t h i s dispatching 

center. 

UP dispatchers control UP's Brownsville Subdivision 

south of Algoa, Texas; the Beaumont Subdivision from Gulf 

Coast Junction i n Houston past Settegast Yard toward Beaumont; 

UP's Palestine Subdivision from Settegast Yard to Spring and 

on toward Longview, Texas; UP's BaytC'Wn Branch and other 

branches; UP's Fort Worth Subdivision from Spring toward Waco; 

UP's Houston Subdivision through Houston to Galveston; and, 

u n t i l i t was closed during 1997, UP's Houston Subdivision 

toward S m i t h v i l l e . SP dispatchers control the SF Houston 

Terminals Subdivision w i t h i n Houston (now c o n t r o l l e d by the 

UP/BNSF Houston Control Center), including the l i n e to Strang 

Yard; SP's Hearne Subdivision between Houston and Hearne, 

Texas; SP's Lafayette Subdivision toward Lafayette and New 

Orleans; SP's Glidden Subdivision to Flatonia; SP's V i c t o r i a 



Subdivision toward Placedo; SP's Lufkin Subdivision toward 

Shreveport and various branches i n the Houston area. 

To evaluate UP dispatching decisions, KCS/Tex Mex 

would have to study the d a i l y operating conditions on a l l 9 | B i ' 

these dispatching t e r r i t o r i e s . To dispatch t r a i n s on the 

segments BNSF and Tex Mex t r a i n s use -- the Beaumont 

Subdivision, the Lafayette Subdivision, the Glidden 

Subdivision, the V i c t o r i a Subdivision, the Brownsville 

Subdivision, the Houston Terminals Subdivision and the HB&T 

trackage -- dispatchers must take i n t o account t r a i n s , events 

and conditions on the other l i n e s i n the area. UP dispatchers 

on the Beaumont Subdivision must also consider conditions on 

the KCS l i n e east of Beaumont -- which forms part of a through 

route w i t h the Beaumont Subdivision -- j u s t as KCS dispatchers 

c o n t r o l l i n g the KCS l i n e easf of Beaumont must consider 

ccnditions i n the Beaumont area and on the connecting UP l i n e . 

The UP and SP dispatching systems record m i l l i o n s of 

items of data every day about t r a i n operations on UP. On 

l i n e s w i t h Centralized T r a f f i c Control, every time a route i s 

cleared f o r a t r a i n , a switch •s opened or closed, or a t r a i n 

or switch engine moves past a co n t r o l point, the event i s 

recorded. This produces voluminous computer recorde of 

operations over each l i n e segment. These records f a l l w i t h i n 

the KCS/Tex Mex discovery requests f o r computer records t h a t 

r e f l e c t the dispatching of t r a i n s of the three r a i l r o a d s . 



KCS/Tex Mex cannot recreate a dispatching event without 

studying a l l of t h i s data. 

Even w' t h complete records of every dispatching 

decision made by every dispatcher, KCS/Tex Mex would not be 

able t o understand why the dispatcher made any decision. Most 

of the information that flows c o n t i n u a l l y to a dispatcher 

a r r i v e s by radio or telephone, or through a verbal 

communication wit h a supervisor and i s not recorded. For 

example, KCS/Tex Mex might f i n d an instance i n which a UP 

t r a i n and a Tex Mex t r a i n were held at Tower 86 f o r a 

l o w e r - p r i o r i t y BNSF t r a i n , but they w i l l never know that the 

t r a i n s were held because the BNSF crew had only 25 minutes t o 

reach South Yard before running out of time under the Hours of 

Service Law, or that the physical l i m i t a t i o n s of the plant 

precludeei any other course of action. Computeriz^id 

dispatching record.-^ do not contain information about 

mechanical defects, crew transport problems, yard conditions, 

s i g n a l f a i l u r e s and other events tnat determine and explain 

dispatching decisions. 

Producing the basic dispatching records would be 

extre.Tiely expensive and burdensome and would take months of 

piogramming work. Studying them would cake KCS/Tex Mex much 

longer than that. I n the UP CAD system, dispatching records 

can be r e t r i e v e d only f o r an i n d i v i d u a l c o n t r o l point -- a 

switch, a signal, a segment of track -- of which there could 
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be hundreds i n the Houston area, depending on how i t i s 

defined. To obtain information about events at a co n t r o l 

point requires special programming. I estimate that a s k i l l e d 

programmer could extract one month of data f o r several control 

points i n a day of work. Extracting data f o r a l l the cont r o l 

points f o r the Houston area since June 1, 1997 would take 

several months. Someone would then need to evaluate the data, 

which i s highly d i s j o i n t e d . Based on my experience, t h i s 

would be an almoat impossible task on the scale of the KCS/Tex 

Mex i n q u i r y . And there would be a d d i t i o n a l data f o r track 

warrant t e r r i t o r y , such as UP's l i n e between Houston and 

Galveston. We would need to assign a programmer to download 

track warrants and then perform a "re-dispatch" of the defined 

t e r r i t o r y , a l l of which would take months to complete. 

The KCS/Tex Mex document requests also would require 

uc to produce t r a i n sheets, which are stored i n UP's mainframe 

computer. This, again, would require special programming. I 

estimate that a s k i l l e d programmer would spend not less than 

three and up to f i v e days t o obtain the t r a i n sheets f o r a l l 

t r a i n s that ran on one UP subdivision during one month. Thus, 

to obtain t r a i n sheets f o r the UP t e r r i t o r i e s i n the Houston 

area would require not less than 150 days of programming time 

and possibly almost twice that much time. This i s the time 

required merely to download the data, not to evaluate i t . 
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The SP DigiCon system would present a lesser 

challenge. DigiCon has "replay" c a p a b i l i t y , which allows i t 

to replay i n real or accelerated time a l l the actions 

a dispatcher takes and a l l the movements over the dispatcher's 

t e r r i t o r y . I t does not explain why she or he made a decision, 

only what happened. The replays f o r the e n t i r e SP dispatching 

system are recorded on tape, with f i v e to eight days of 

systemwide a c t i v i t y on a tape. The tapes would have to be 

loaded overnight by a programmer i n Denver. However, we do 

not have the a b i l i t y to segregate the t e r r i t o r i e s KCS/Tex Mex 

would want to inspect from the rest of the system. We 

the.refore would be required to have someone accompany the 

KCS/Tex Mex reviewer to i d e n t i f y the relevant portions of the 

tapes and to prevent improper access to other information. 

The DigiCon system can also be used to generate 

t r a i n sheet records. These records produce various data 

r e f l e c t i v e of tne operation of an i n d i v i d u a l t r a i n and are not 

integrated t o produce a record ot a l l t r a i n a c t i v i t i e s on a 

p a r t i c u l a r track segment. Such an e f f o r t would require 

considerable computer programmir j and dispatching expertise 

and would take months to complete. 

KCS/Tex Mex may be interested i n the handling of 

t r a i n s on SP's Houston Terminals Subdivision and on the HB&T 

i n Houston, but i n those t e r r i t o r i e s the computerized 

dispatching records are the least informative. In many 
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instances, the computer records do not show the i d e n t i t i e s of 

the t r a i n s . Yard and switch engine movements generally are 

not i d e n t i f i e d . I n the busy Houston terminal, dispatchers t r y 

to move any t r a i n they can at every opportunity, regardless 

who owns i t . 

UP also maintains a d d i t i o n a l dispatching documents 

i n computerized form. Each Region Director and Corridor 

Manager provides a turnover to his or her successor. The 

turnovers are o f t e n , but not always, preserved i n UP's 

computer records. We would have to perform a monumental 

manual e f f o r t t o extract from each day's records the turnovers 

f o r s p e c i f i c t e r r i t o r i e s . This would be an extremely time-

consuming, cumbersome task because the researcher would have 

to look at each message which i s simply constructed of free 

form t e x t and make a visu a l determination concerning i t s 

pertinence to Hou.=5ton-area dispatching. 

Our Transportation Control System ("TCS") computer 

system also contains comprehensive information on UP t r a m 

movement records th a t may possibly be responsive t c the 

KCS/Tex Mex requests, because i t contains records that r e f l e c t 

the movement of UP t r a i n s i n the Houston area. Currently t h i s 

information i s incomplete because i t does not contain 

information about a l l t r a i n s dispatched i n the SP DigiCon 

system. I t would be u n r e a l i s t i c to attempt to u t i l i z e t h i s 

information i n i t s present form. TCS time sequence r e p o r t i n g 
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e d i t s also p r o h i b i t the data from being supplemerted w i t h 

information from another system a f t e r the t r a i n has reached 

i t s d e s t i n a t i c i i p o int. TCS also contains data bases that 

track UP operations on a l l corridors of the system. These are 

voluminous data bases, and a l l of the information i n the 

databases i s h i s t o r i c a l and does not support replay 

c a p a b i l i t i e s . We would have to perform expensive special 

programming not only to provide the replay c a p a b i l i t y but also 

to extract the segments containing Houston-area i n f rmation. 

UP does not have excess computer programming 

personnel to do a l l of t h i s work. I t could not supply the 

necessary personnel to assume these monumental tasks wi thout 

causing a severe negative impact on our a b i l i t y t o operate our 

r a i l i o a d . This type of research and programming e f f o r t also 

would jeopardize Union Pacific's e f f o r t s to prepare and 

resolve i t s information systems Year 2000 challenges. 

Recreating dispatching decisions as KCS/Tex Mex are 

attempting here weeks ard months l a t e r i s v i r t u a l l y 

impossible. Too many of the reasons are not recorded, and no 

one can remember them. Dispatching should be monitored and 

supervised on a current basis. KCS and Tex Mex are welcome to 

j o i n us i n the Houston Control center, which w i l l confirm that 

we are handling Tex Mex t r a i n s f a i r l y . 
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other P o t e n t i a l l y Responsive Documents 

Because congestion, not discrimination, caused 

delays to Tex Mex t r a i n s i n the Houston area, i n order to 

respond f u l l y t o Request No. 2, we would have t o locate a l l 

documents that r e f l e c t congestion on UP's Houston-area l i n e s 

since l a s t spring. Searching for a l l such documents would, of 

course, be an enormous undertaking and would require weeks of 

labor. V i r t u a l l y every operating, marketing, information 

services and legal o f f i c e i n the Union Pacific headquarters 

b u i l d i n g i n Omaha, as well as numerous f i e l d o f f i c e s across 

the system, would have to be searched, because a l l of them 

l i k e l y have documei ts r e l a t i n g to congestion i n the Houston 

area. We do not have the resources to conduct such a p-.:;arch 

without i n t e r f e r i n g with operation of the r a i l r o a d . 

REOUESTS NO. 3 AND 4 

Request No. 3 asks f o r a l l documents r e f l e c t i n g a UP 

desire t o have t r a i n s that i t operates over other r a i l r o a d s 

c o n t r o l l e d by dispatchers other than those of the owning 

r a i l r o a d . Request No. 4 asks f o r a l l documents r e f l e c t i n g a 

UP desire to have reciprocal switching performed by a c a r r i e r 

other than the e x i s t i n g switching c a r r i e r . We probably would 

f i n d documents responsive to Request No. 4, because there are 

many reasons why r a i l r o a d s might modify reciprocal switching 

arrangements. For example, ra i l r o a d s sometimes a l t e r n a t e i n 

performing reciprocal switching. The problem would be f i n d i n g 
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these documents, and looking f o r ary document that might be 

responsive to Request No. 3. 

UP operates over other r a i l r o a d s on hundreds of 

track segments, and reci p r o c a l switching arrangements e x i s t i n 

so many locations that even i d e n t i f y i n g a l l the agreements 

would be d i f f i c u l t . To respond to the KCS/Tex Mex requests, 

UP would be forced to review j o i n t f a c i l i t y f i l e s f o r every 

one of the hundreds of trackage r i g h t s arrangements i n which 

i t operates over another c a r r i e r , as wel l as the f i l e s of a l l 

UP personnel who deal wit h other r a i l r o a d s . I t would also be 

required to review correspondence with r e c i p r o c a l .switching 

partners i n every terminal and lo c a t i o n where r e c i p r o c a l 

switching takes place, searching both headquarters and lo c a l 

o f f i c e s . These searches would require weeks of work. 

The search would not end there. KCS asks us t o 

search dispatching records i n order to respond to these 

requests. This means that we would have t o review every 

i n t e r n a l memorandum, turnover and administrative message 

generated by e i t h e r the 3P or the UP dispatching center to 

ascertain whether i t might contain a passing comment of the 

sort KCS/Tex Mex wants to f i n d . Since almost every 

dispatching t e r r i t o r y involves a trackage r i g h t s or reciprocal 

switching area, I believe that a searcher could spend a f u l l 

year on t h i s task alone. 
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Control and Merger -~ Southern P a c i f i c Rail 
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Extra copies of these f i l i n g s are en( osed. Kindly 
i n d i c a t e r e c e i p t and f i l i n g by time-stamping these copies and 
returning them to the bearer of t h i s l e t t e r . 
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Sincerely, 

C. Michael Loftus 
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Inc. and Entergy Arkansas, Inc. 
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Paul A. Cunningham, Esq, 
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I 
I 

BEFORE THE 
SrjRFPiCT- TRANSPORTATION BOARD 

i.-.a.-.ce Occ.<et N'cs . 3 2 760 

UNi::; : A •: ;••:: :CRPCRATION, UNICN 
PACIFIC .5_A:IRCAD CCMPANY, .A-\C 
MISSOURI PACIFIC RAILRCAD CCMPA-XY 
- - CCNTRCL AND MERCER - - SOUTHERN' 
PACIFIC RAIL CORPCRATION, SOUTHERN a.-.d 5276C Sub-No. 21; 
PACIFIC TRANSPCRTATION COMPANY, 
£T. LOUIS SOUTHWESTERN RAILWAY 
CCMPANY, SPCSL CORP.. AND THE ; 
CENVER AND RIO 3RANDE WESTERN ) 
RAILRCAD CCMPANY ) 

PETITION OF ENTERGY ,=;ERVICES, INC. 
AND ENTERGY ARKANSAS. INC. FOR 

MODIFICATION OF DECISION NO. 44 OR, IN 
THE ALTERNATIVE, FOR ADDITIONAL CONDITION 

- _ _ o , 

i r .'.a.^rcaa „c~pa.''.y a.-.a i t s r a i . =i ; f _ ^ i a t e 5 "U?" 

ir.:: i;utr.err. P a c i f i c Tra.'-.s: ortar. i c n Company and i t s r a i l a f f i l i ­

ates "SP") c o l l e c t i v e l y "Applicants"'-, t o address a r r i t i c a i 

i i t u a t . o n t h a t .has r e s u l t e d frcm UP's i n a b i l i t y t o provide 

Entergy w i t h any semblance of adequate r a i l t r a n s p o r t a t i o n 

s e r v i c e f o r coal consumed at Entergy Arkansas' power p l a n t s . 

S p e c i f i c a l l y , Entergy requests m o d i f i c a t i o n of the 

c o n d i t i o n imposed t o preserve a competitive r a i l t r a n s p o r t a t i o n 

o p t i o n f o r Entergy's White B l u f f Steam E l e c t r i c S t a t i o n ("White 



.-.ear r.~--.z l e , .AP., sc as zz c e r ~ i t Bur 1 i.-.at or. \--v--.^>-

ar.d Santa Fe Railway Cc-pa.-.y "=.\'Sr" , cr. ar. i~~edia-,^ 

--3--=' ,-«n-te - . . ^ r : p.-a.-.t v i a i t s trackage 

ii^T.-.'s "•.•er V? cetweer. Pme S l u f f a.-.i L i ~ " l - i= v----.-̂ v-

••/ 
1- .3eiv. e r r e r t i v e zzr a c e r i c d 

,'enr:3, ^3 t.'".e est^'^ateci _er.crt.i cf ti™,e ^ ̂  —• - • y- ^ 

t e r g y t c aesig.^, permit and construct a c u i l d - o u t from the 

p^ar.t t c Pir.e a l u f f . 

BACKGROUND 

Ceci3:-r- 44, Ecard granted E.-.tergy's request 

- ' .":n;rizir.g .-'.'SF's cse ;r i t s trackage r i g h t s 

• • • •• -••:• - • at 1 :r. .: .-= :. w.-.i ch can ice c r i g m a t e d 'c-

e i t r . e r UP cr BNSF.' to the White B l u f f p l a n t . Under t.-.e White 

5 l u r f c o n d i t i o n as imposed, however, BNSF cannot use these 

trackage r i g h t s t o serve White B l u f f i.idependently of UP unless 

and . . . - . t i l Entergy constructs the b u i l d - o u t l i n e . 

The Memphis-Pine B l u f f l i n e segment i s p a r t of SP's l i n e 
between Memphis and Houston, over srhich BNSF ha's obtained t r a c k ­
age r i g h t s pursuant t o i t s settlement agreement w i t h A p p l i c a n t s 
; "BNSF agreement") . 
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cetweer. ^ • -.."IT _ i r . ^ 

• 7 uses t c serve t.te White E l ^ f f c'a-- --̂ --v-.̂ .. 

scur t.cat cc: 

•--•'••- i;..: L.C Tie RCCK, ::ut "ncse r i g dc net include tne ri : ; h t 

tc ser--.--- snipper f a c i l i t i e s Iccated at intermediate p o i n t s , 

-̂ .̂ _n as tne : . .- A scnematic snowing tnese li.nes 

.. zcaticn cr tne Wnite =^_.cf p l a n t i s attached hereto as 

Jcun=el.'3 Exi-.icit 1. 

•::er was consummated, BNSF began 

a ::reemen: 

•-'.'-tnstandmg the waste of s o c i e t a l resources e n t a i l e d 
-n b u i l d i n g a d u p l i c a t e l i n e p a r a l l e l t o an e x i s t i n g l i n e , 
Entergy i i d ^ n o t seek a c o n d i t i o n r e q u i r i n g d i r e o t BNSF servioe t ; 

.vnite B l u f f p l a n t using . t s trackage r i g h t s over UP's Pme 
: ; - . . r f - L i t t l e Rock l i n e because, under e x i s t i n g precedent, such a 
c o n d i t i o n would almost c e r t a i n l y have been denied as p u t t i n g 
En.ergy m a b e t t e r p o s i t i o n than i t was i n p r i o r to the UP/S? 
merger. The b u i l d - o u t c o n d i t i o n was intended t o preserve, as 
c l o s e l y as p o s s i b l e , Entergy's pre-merger competit..ve transporta­
t i o n options at White B l u f f . Cf. Finance Docket No. 32549, 
B u r l i n g t o n Northern R a i l r o a d Comipany -- Control and Merger --
Santa Fe P a c i f i c Corporation, et a l . . Decision No. 3 8 i served 
August 2.'), 1535) at 68. 
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As uet.ailed i.n .E.nteray's Marr.n 

f the PRB coal t r a f f i c cr present--/ ~,cving t c tne 

,-..-.ite - . u r t p. ant anci to Entergy .Arkansas' other c o a l - f i r e d ccwe; 

L.ant, t.ne - nuepenaence Steam. E l e c t r i c S t a t i o n " I.ndecender.ce" 

near ^:ewar;<, .AR, i s p r e s e n t l y com.mitted tc UP wnich d i r e c t l - / 

.>--rves iccth p l a n t s under a r a i l t r a n s p o r t a t i o n c o n t r a c t t h a t 

expires Cecember 31, 1359 the " I n t e r i m Agreem.ent" . s'ee 

'.'erified Statement cf Roy A. Oia.^grcsso m ESI-12 at 6-7. Each 

cf the t-A/o p l a n t s consumes approximately 6.5 m i l l i o n tons of coa] 

annually under normal conditions,- the 13 m i l l i o n tons of coal 

t r a n s p o r t e d annually to these p l a n t s make Entergy Arkansas UP's 

l a r g e s t s i n g l e PRB coal customer. I d . at 4, 6./ 

-As tne Beard i s 'A^ell aware frcm. exte.nsive recent .news 

• — U? nas acknowledged m .App 11 ca.nts ' T h i r a 

V "1 ; 

^n c .-xas, •.-.1--, le t e n crat e :i 

Entergy has two r a i l t r a n s p o r t a t i o n c o n t r a c t s w i t h UP 
executed i n 1983, r e f e r r e d to as the "1983 Agreements," which 
have been suspended while the I n t e r i m Agreement i s i n e f f e c t but 
which become e f f e c t i v e again subject t o r e n e g o t i a t i o n of c e r t a i n 
r a t e terms) when tbe I n t e r i m Agreement expires. Under the 1983 
Agree.ments , Entergy i s 
committed t o ship 

to White B l u f f and Independence. 

^ See, e.g., "Wrong Track; A Big Rail r o a d Merger Goes 
T e r r i b l y Awry I n a Very Short Time," The Wall Street Journal. 
October 2, 1997. A copy of t h i s a r t i c l e i s attached hereto as 
Counsel's E x h i b i t 2. 



â...̂  ' ~- —••-.--.<ansas .nas 

experi-cnce d •;.ne ec feces ;c ----- — -i^-^v---v-^--£ 

• -.-.n.-' a .--I'.', ce c" anc^ard, '-..nder 

• • :- . : : •;al f r c - tne PRB mines t o 

• - •- - .ii.ng cca- C:T.:..r i t vne -mes and 

'••' •-'---" -̂ ;;.̂ n':s c ncurs m the case cf White 

- - — and :\—.13 m t.ne case ct 1 .-.dependence . See the accom,-

1 '••'•'•'•- •---•2̂  Statement of Charles W. Jewell, J r . "Jewell 

• . i . " at b . r j p , 2 

; - - r i : :i-ance under i t s c o n t r a c t u a l service standard has ceen very 

;a , :r an: 

,13 f c r Independence. n average. 

Indeed, the Board i t s e l f has m d i c a t e d t h a t " ; t ] h e recent 
o p e r a t i o n a l d i f f i c u l t i e s that have ceen experienced by UP/SP are 
w e l l known. . . ." Finance Cocket No. 33469, A p c l : o a t i o n of the 
N'aticnal R a i l r o a d Passenger Corporation Under 49 U.S.C. 243C8'a; 

Union P a c i f i c Railroad Company and Southern P a c i f i c Transpor­
t a t i o n Com.pany. Decision served September 30, 1997, at 1. CP's 
oresent s e r v i c e problems were f u r t h e r acknowledged by the Board 
m I t s C'^cision served October 2, 1997, i n Ex Parte No. 573, R a i l 
Service m the Western United States, i n s t i t u t i n g a proceeding t o 
focus on "the im.mediate r e s o l u t i o n of e x i s t i n g [ s e r v i c e ] prob­
lems . " I d • at 1. 
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..-r3---.a- service stancara icy 

t i ~ e s :^:s-.lted m n'='- - -- _ — a. 

-olume cf coa. UP snould nave trancr. • m Ent-rgy-? new 

• .--.a.n 

.-rf 1 a - - . a l !a3mgly icad c-/cle 

.nterg-,- .-ir-;ar.sas' c i -. . j re s i g n i f i c a n t . The mven-

- i . -- ' .pi .ei at the White B l u f f a.nd I.ndepende.ice 

1 Tii-:ec3 at cays' c u m , nas iwi .ndled tc 

days m the case c f White B l u f f and days m tne case cf 

:ence. m t e r g y Ai^ansas nas : ; ; • ;: c u r t a i _ a .. U _ .. o 

le generation cf • • . ; •-,- -nes-- plants, an. as a r e s u l t 

UP 
-••I'-ice sta.ndari hy i.-. average cf hours, 

--rar.s tnat Entergy's trai.ns are t a k i n g m.ore tnan 
cnger t c complete t r a m cycles tha.i they should. 

Under the I n t e r i m Agreem.ent, one remedy f o r UP's breaci: 
-: -ne cycle time standard i s t h a t UP can "make up" a d e f i c i t 

, and 
I t I t f a i l s t c do so, must pay l i q u i d a t e d damages 

However, as a p r a c t i ­
cal matter, UP has " r o l l e d over" d e f i c i t s 

and tine cumulative d e f i c i t .s g e t t i n g l a r g e r and l a r g e r . As 
Entergy a l l e g e s i n the court complaint described below i n the 
t e x t , the I n t e r i m Agreement does not permit these make-up p r o v i ­
sions t o be i r i l i e u c f UP ever meeting the c o n t r a c t u a l l y pre­
sc r i b e d cycle times. 
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mg c r i t i c a l p r o p o r t i o n s and Entergy dees not expect UP's s e r v i ; 

at 

ent erg" •' .nas repeatedly i.nfcrm'=i UP 

foreseeable 

:ne v i t a , imccr-

tance cr ccmp-iance w i t h the contract service standards, and 

.ne 'A'crse.ni.ng s i t u a t i o n m term.s .nve.ntory a.na reaucea coa-

burn at the White B l u f f an- Independence p l a n t s . Cn September 

23, 159'7, Entergy wrote t o UP and mformed i t t h a t the s i t u a t i o n 

had d e t e r i o r a t e d t o the pomt w.here Entergy b e l i e v e d UP had 

•materially breached i t s c o n t r a c t u a l o b l i g a t i o n s under tne I n t e r i m 

Agree-ent . In the sam.e l e t t e r a copy of which i s appended to 

CA'ell '.'. 3. as Exlnibit CWJ-2, , Entergy requested UP's cermis-

- *: .ne ^ . . \ - •-' c - u—e i e cu i r em.e nt of ""h-̂  -.-»-.:iv--™ ^i^^v-^.:^. 

cperat::n m -akmg a l t e r n a t i v e t r a n s p o r t a t i cn 

~""SF. Fmall^.-, 

-.e ê A'e 

'_. a 3 : : 3 - . l a . . _ -

1. . ctccer 3, 155", UP recponced tc Entergy's l e t t e r . 

The response, a copy of which- i s appended to .Mr. Jewell's t e s t i 

-cny as E x h i b i t CWJ-3, d i d not provide the kind c f assurances 

Entergy requested 

UP's program f o r remedying i t s service meltdown i s very 

general m nature, and contains no representations as t o when i t s 

•7-



pp.3 coa. service ' ^ i l l r e t u r n t o lorma^ .e-.-els 

•jiven UP's co.ntmui.ng service d e t e r i o r a t i o n and i - s 

r e f u s a l to respond to Entergy's e n t r e a t i e s , cn Cctober 3, 1997, 

Entergy f i l e d s u i t m t.he United States D i s t r i c t Court f o r t.he 

Middle D i s t r i c t of Louisiana a l l e g i n g t h a t UP has m a t e r i a l l y 

breached both the I n t e r i m Agreement and tne u n d e r l y i n g 1983 

Agreements due to i t s c o n t i n u i n g f a i l u r e t o meet the c o n t r a c t u a l 

serv'ice standards, and seeking both the r i g h t :o t e r - m a t e tne 

--.-̂ -em-̂ nts and damages. Entergy S^i vices, Inc. and Enterg-^^ 

^•''---Id be noted t n a t the pr.-^gram i s set f o r t h m a 
p-eadmg by counsel w i t h no accompanying sworn testimony. UP's 
unsworn representations are to be contrasted wi-h the statem.ents 
-n A p p l i c a n t s ' Progress Report dated J u l y 1, I 9 i 7 (which d i d 
contain v e r i f i e d statements by UP o p e r a t i n g o f f x c i a l s ) . In i t s 
Ju-y i Progress Report, UP s t a t e d t h a t i t s codl service "has 
c o n s i s t e n t l y exceeded i t s own performance goals and c o n t r a c t u a l 
performance commitments f o r Powder River Fjasin coal shippers m 
recent months. Indeed, performance l e v e l s have reached all-tim.e 
records." I d . at 42. 
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:r -he re l e f requested i n i t s ccmplamt i r granted, Entergy w i l l 

oe free from i t s c o n t r a c t u a l volume cbligatio-.s t o UP. 

.ne Board should understand th a t Entergy i s not aski..g 

I t e i t n e r t c i n t e r p r e t Entergy'3 r a i l t r a n s p o r t a t i o n contracts 

-A'ltn Ur , cr ct.ner'.i/1 se t c i n t e r ~ e c t i t s e l f m t o Enterg'/'s c~nt^-a'"-

t u a l r e l a t i c n s n i p 'vit.n 'IP. Tjiat i s c l e a r l y a m.atter f c r tine 

- - • : r t m Louisiana, net the Beard. Rat.her, Entergy i s seeking 

tr.e Board's assistance m enabling i t t o make a l t e r n a t i v e t r a n s ­

p o r t a t i o n arrangements f c r t r a n s p o r t i n g PRB coal t o White B l u f f 

duri.ng tine present JP ser-.'ice em.erge.nc/. The a c t i o n by tine Beard 

-A'inicin Entergy requests herei.n would remove a possible im.pediment 

tc E.ntergy's o b t a i n i n g e f f e c t i v e r e l i e f from tine U.nited States 

C i s t r i c ' . I t m Lcuisiana, where i t s a c t i o n f o r creacin of 

ARGUMENT 

f c r EMTERCY'S BENEFIT BY PERMITTIITC- BNSF TC 
UJE ITS PRESENT UP 2VERHE.AD̂  TPACKAOE RICHTS 

In Cecisicn No. 4-;, the Board ineld tinat c c n d i t i o n s 

I t s approval of t.he UP/SP m.erger -would be imposed i f : 

the merger produces e f f e c t s harmful t o the 
p u b l i c i n t e r e s t sucin as a s i g n i f i c a n t loss 
of c o m p e t i t i o n j tinat a c o n d i t i o n w i l l am.e-
l i o r a t e or elim.inate. A c o n d i t i o n must also 
be o p e r a t i o n a l l y f e a s i b l e , and produce net 
p u b l i c b e n e f i t s . 

Decision No. 44 at 144. See, also. Union P a c i f i c -- Control 

Missouri P a c i f i c ; Western P a c i f i c , 366 I.C.C. 469, 562-565 
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^1^^..=—=: .J 1C . .n C T. . .r OUt.n'=^->'^ Zrir----'. ~^ 
— — •• —. J .r^n.^r 

care a p p - i e c t in e s e : r i t e r i a m imposing the White 

- -tat c o n a i t i o n requires UP tc cermit BNSF -o 

• ineac trackag.:: r i j n t s oetween Me-pnis and Pme B l u f f 

A n . t .c':a.ne-i -..n̂ ier tne BNSF agreem.e.nt ee serve Entergy's 

.vnite =.urr p.ant v i a a r u i l d - o u t i f and when the b u i l d - o u t i s 

constructec. Zj_^ at 15-*, 185. The c o n d i t i o n was intended t c 

cr-cer-.-- "nc-i^^y's pre-'cerger o p t i o n cf b u i l d i n g cut to SP at 

r-..- 2.....-, ...nereby p r o v i d i n g an a l l - r a i l ccm.petitive o p t i o n t o 

at 154. ?RB coal t c White B l u f f . I 

on .Uc . 44 tne Board also imposed a f i v e - y e a j 

remedial ccnd: 
-. ^ ...̂  ;l 1 1 e a u , 

-. e •" e r g *̂  

.-^pp.-cants anc BNSF submt q u a r t e r l y progress reports and i - p l e -

-entmg plans regarding ccmpliance w i t h , and the e f f e c t i v e n e s s 

- f , the c o n d i t i o n s im.posed. 

On May 7, 1997, t.he Board i n s t i t u t e d a proceeding in 

Fi.nance Docket No. 32760 (Sub-No. 21) to implement t.he oversight 

condition im.posed in Decision No. 44. In i t s Decision No. 1 in 

the oversight proceeding, the Board rei t e r a t e d that, by imposing 
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impose a d d i t i o n a l remedial .-ond'^'-^s - -o^^ccavw 
—'..V.11. i-..a 1- ..ecessarv o s.'̂.'̂  ra "i-; 

e r s i g h t c o n d i t i o n , i t intended -o r«^ai- --.V-.-H- ^ 

.ecessary to assure 

c i t i ' / e problemiS created by tine 

m,erger. i d. at 3. 

Entergy submits t h a t the bui-d-cut p r e s e r v a t i o n condi­

t i o n im.posed f o r i t s b e n e f i t m Cecision No. 44 i s inadequate tc 

p r o t e c t I t frcm com.petitive harm during the present UP se r v i c e 

c r i s i s , and t h a t the p u b l i c i n t e r e s t requires t h a t the c o n d i t i o n 

be modified t o permit BNSF im.mediate access to the White B l u f f 

p l a n t i n order t o provide a coal t r a n s p o r t a t i o n a l t e r n a t i v e t o 

UP. UP ha? proved wholly unable, m recent months, t o provid e 

s e r v i c e at the l e v e l contemplated by - t s r a i l t r a n s p o r t a t i o n 

c o n t r a c t w i t h Entergy -- w i t n the r e s u l t t n a t Entergy's coai 

m'.'entcry at cct.n t.ne W.nite B. .: : i.-.d I.ndependence t l a n t s has 

i-Aindled tc dangereusly i.cw .evels, r e q u i r i n g c u r t a i l ~ e n t -, f -al 

J .. .-I _ ,. n.ese t-ants 

11 c 1. -. — _. r eas 1 c 1 e , and -A? 1 - . • . :c; c-3 a .net t •.c 1.1 ~ icene r 1 - c'/ 

enabling Entergy t o continue to provide i t s custom.ers thro-..9neut 

Arkansas w i t h the low-cost e l e c t r i c i t y generated by the White 

B l u f f and Independence plants.- With respect t o o p e r a t i o n a l 
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f e a s i r i - i t y , BNSF already has overhead trackage rig.n^s "~'3 

l m e between Pme B l u f f and L i t t l e Rock, which i s the -/ery same 

l m e -sed by UP to serve the White B l u f f cant.-- i n " 

cer 1, 1597 Quarterly Progress Report, BNSF has inc.ca--='d ^'-a-

13 m tne process cr converting i t s present naulage arrange~ent 

w i t h UP -nto a f u l l - f l e d g e d trackage r i g h t s c p e r a t i c n . : t would 

be a sim.ple matter f o r BNSF coal t r a i n s to use t h i s same l m e m 

deliveri.ng coal to the Whit-3 B l u f f p l a n t , which i s connected t o 

the UP l i n e at Re d f i e l d , AR, by Entergy's p r i v a t e r a i l spur. 

Moreover, BNSF service to White B l ' i f f -would net e n t a i l 

t-.v/ a d d i t i c n a l trai.n m.ovem.ents over tine Pme B l u f f - L i t t l e Rock 

l-ne. The volume of coal moving t o White B l u f f would noc change 

from, ncrm.al l e v e l s ; BNSF t r a m s usmg som.e cf Entergy'3 cri'/ate 

trai.ns-' ' ..at are .nev i.n '2? ser'.-ice 'wo-cld s i - c l " . ' reclace '2P 

——•̂ -'?V' recognizes t.nat i t s prcp^sec cc-cicatic.n cc 

. .11 c o n d i t i o n -vculd enacle BNSF t c serve tne Wnite 

sooner t.nan i f i f '^lere required t o wait f e r Entergy 

c construct the b u i l d - c u t from tne White B l u f f c l a n t t o Pme 

, l - . . f f . - - However, the p u b l i c i n t e r e s t requires t h a t BNSF be 

- - t . . 1 

See Counsel's Exhibit 1 which shows the BNSF trackage 
ngnts bet'//een Memphis-Pine B l u f f - L i t t l e Rock, as well as the 
.ocations cf the White Bluff and Independence plants. 

(continued...) 

-12-



p e r - i t t e d access t c White B l u f f imm.ediately, so t n a t Entergy can 

begm tine process of r e s t c r m g tine coal i n v e n t o r i e s at tine Wnite 

B--..ff and Independence pl a n t s t c a l e v e l that assures coal burn 

Morec^.'er, Entergy -s .not seeki.ng cerm.a.nent d i r e c t 

' '-'-^- BNSF usmg it.c 2-ne B l u f f - L i t t l e Rock trackage r i g n t s , 

cut c.n-̂ y' access i-urmg t.ne prese.nt UP service c r i s i s . Entergy i s 

net sanguine th a t UP can r e t u r n t o anything approaching normal 

s e r v i c e lev^-ls m the foreseeable 2-ture. Accordingly, i t r e ­

quests tinat BNSF be perm.itted to serve tine White B l u f f pla.nt f o r 

a p e r i o d cf tnree years the estimated time required t c construct 

and place m ser-.-ice a b'uild---;- l m e to Pine Bl-uff; . I f tine 

:hree years, BNSF's a b i l i t y t o 

-.mate u n t i l sucn tim.e as tne 

ccm.p-etec '^i 

;•.'er31 : . ceeimg, "2 .-.as -aee certai.n representations con­

cerning I t s •/Willingness to r e l i e v e PRB coal shippers from, t h e i r 

c o n t r a c t u a l o b l i g a t i o n s m order t o help ease i t s s e r v i c e c r i s i s 

In p a r t i c u l a r , UP s t a t e s : 

Working c o l l a b c r a t i v - f l / w i t h i t s u t i l i t y 
custom.ers i n Texas, UP/SP has allowed 
shippers t o s h i f t coal t o other c a r r i e r s , 

' • ' ( . . . continued) 
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i n c l u d i n g t r a f f i c sub:ect to UP/S? ee'---ra--s 
These arrangem.ents mclude . . . agr^^-'.-.g"" 
t h a t mcvem.ents cy BNSF be c r e d i t e d t o '.h^ 
uncom.mitted volum.e m contracts witin vo''u-e 
com.mitm.ents, and agreei.ng t o r e l a x velum-
com.mitments where necessary t e a l l - w 3NS-
to handle t r a f f i c . . . . 

l A ^ at 1^. V? has m d i c a t e d t h a t tiiese -easures w i l l s h i f t a 

t e t a - .1 rc'ur mi-ixcn tens of coal o f f i t s system, c/er tine next 

15 -cntns. I d . at 13. 

These representations sound good en paper 

UP also represents t h a t i t i s t a k i n g steps t o have MNA 
•••::•-'• empty coal t r a i n s from .Newport, Arkansas t o Pleasant H i l l , 
.Missouri . I d . 

This IS a step t h a t 
could and should have been taken many months ago. Indeed, p r i o r 
t o UP's sale of i t s l i n e s e r v i n g the Independence p l a n t t o the 
MNA m 1993, t h i s s h o r t e r route was used by a l l Independence coal 
t r a i n s , both loaded and empty. Jewell V.S. at 10. 
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ALTERN.aiTIVELY, THE BOARD SHOULD IMPOSE AN 
ADDITICN.AL CCNDITICN PERMITTING BNSF TO 
SERVE WHITE BLUFF CN AN INTERIM BASIS 

I f the Beard i s not i n c l i n e d te m.cdify the Winite Blui 

m the -anner requested by Entergy, tinen i t s h c i l d 

;e rv'= t ine 

/c a-iC'v 

-r a 1 o 

a _ u _ r • 

e; /.'.-..ee B-uff 'Afill term.mate a f t e r tnree years i f E.nterg-/ has 

n.ct cc'.p-eted the: White B l u f f b u i l d - e u t by then. 

The Board c l e a r l y has the a u t h o r i t y t o im.pose such an 

a d d i t i o n a l c o n d i t i o n i f i t find.'' i t necessary t o ameliorate 

" e f f e c t s harm.ful t o the p u b l i c m t e r e s t " produced by the UP/SP 

m.erger. Decision No. 44 at 144. The Board has r e t a i n e d over­

s i g h t j u r i s d i c t i o n i n the m.erger proceeding, and expressly 

reserved j u r i s d i c t i o n t c im.pose " a d d i t i o n a l remedial c o n d i t i o n s " 



boon m Cecisicn No. 44 at 146 and m Decision No. l cn the 

separate oversight crooe'='d--g a^ •'' 

There i s ne question t i i a t Entergy's present predicament 

at White B-uff and Independence i s argely a censecuence ef UP's 

f a i l u r e ec implem.ent tine UP-SP -erger m an o r d e r l y m.anner. 

Although i t puts a somewhat d i f f e r e n t spm cn i t s service crob-

a i l e d t c -ems m i t s Cctober 1 Progress Report, UP c l e a r l v has f 

plan p r o p e r l y , and has moved f a r too q u i c k l y , i n implementing i t s 

merger w i t h SP. I t makes a num.ber of excuses f o r t h i s , such as 

p o i n t i n g t o the "time-oonsummg New York Dock n e g o t i a t i n g pro­

cess" and I t s lack of p r i o r u.ndersta.ndi.ng of "the fu.ndame.-ntal 

f r a i - e y :r .5? p r i o r t o the m.erger, r e s u l t i n g from more t}ian a 

decade :r i i n a n c i a - d e p r i v a t i c n . " I d ^ at 10. The bottom l i n e , 

.. .-.---1, IS t n a t tne -erger c l e a r l y i s a majcr f a c t e r t n a t nas 

.• .3 — ^^ers j-.;c as terg'.' 

i - - - - - -• a rea_ c r i s i s . 

sgam, e;:e 5:ard sncu-d .nderstand that cy i~cc3-

-- • > " i e i c n a l c c n d i t i c n p e r m i t t i n g BNSF tc use -t s e x i s t i n g 

:vernead trackage r i g h t s to serve the White B l u f f p l a n t , the 

Board -.veuld not be eit.her i n t e r p r e t i n g Entergy's r a i l t r a n s p c r t a -

eicn contract w i t h UF or otherwise i n t e r f e r i n g w i t h the p a r t i e s ' 

r m t r a c t u a l relatior..'' - p. Entergy has t i l e d a breach of co n t r a c t 

Further support f o r t.he Board's a u t h o r i t y t o grant 
r e - i e f te rem.edy an emergency s i t u a t i o n i n v o l v i n g t r a f f i c conges­
t i o n l i e s m the " d i r e c t e d s e r v i c e " p r o v i s i o n s of 49 U.S.C. § 
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a. . . i -.. - i i 3 . . i i _ _ ,_̂ o.r.. _.n -ouisia.na, a.na i t i s ror t.ne 

ceurt t c determine i f Entergy may terminate i t s centract w i t n UP. 

.r tn-_ cc'urt grants t.ne r e l i e f requested by E.ntergv, tine.n E.ntergy 

1 - - • ir. a p e s i t i o n te m.aKe 'use ef tine r e l i e f reg'U'='s"̂ d '-"•̂•"m 

tne Board m the mstanc P e t i t i o n . On the other hand, absent tne 

r e l i e f requested frem t h i s Beard, Entergy may be unacle te c c t a m 

ve rem.eav rrom, tine m Louisiana. 

CONCLUSION 

Fcr a l l ef the foregoing reasons, Entergy r e s p e c t f u l l y 

requests t h a t the Board eit.her modify the White B l u f f c o n d i t i o n 

i-pcsed m Decision No. 44, or im.pose a new c o n d i t i o n , m eiti n e r 

•: mg BNSF tc use i t s e x i s t i n g overhead trackage ri-ghts 

r - - - l i r a.-.c _ i t e - e ?.cc.-c, .A?, te serve tine Winite B l u f f 

-.^ei-cc cr e.-*. ree -.•ears t.ne cer-i~-d -̂ •.=. 2- -i -i^^--*^ 
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permit and c .str u c t tine b u i l d - c u t contem.plated ey t.ne o r i g i n a l 

White B l u f f c o n d i t i o n ) . 

R e s p e c t f u l l y submitted. 

z... .=..-. -lea, and : 
a f f i l i a t e ENTER-3Y ARKANSAS, 

By: 0. H. Storey 
Dep'uty -General Counsel 
E.ntergy Services, Inc. 
Mail Unit L-ENT-26D 
63 9 Loyola Avenue 
New Orleans, LA 70113 

C. Michael Loftus 
2r CCUNSEL: Frank J. P e r g o l i z z i 

Andrew 3. .Kol-i^sar I I I 
Slover i Loftus 1224 Seventeenth S t r e e t , N.W, 
1224 Seventeenth S t r e e t , N.W. Washington, D.C. 23236 
Washington, D.C. 2 2 036 2 22 34 7-7170 

"̂ -̂ •̂ ^ Iceccer 2 3. 1 597 Tne-r Attcrnevs 
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8 Counsel's Exhibit 1 

Schematic of Principal Rail Lines in Arkansas 
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l- îlergv 

Buildout 

I ittle Rock 

To Texarkana 

White Bluff 
Buildout 

/ 

Redfield 
t Pine Bluff 

BN T - 'ckage 
Rights or. UP 

To Houston 



Counsel s Exhibit 2 

rHK UAU. .STOj^JtnjgXA^^ •>, ii,u-

Wrong Track 

A Big Railroad Merger 
Goes TerribK- Awry 
Ir^aVery Short Time 

Union Pacific Is Hammered 
Over ServKv and Safety: 
Have Patientv, It Savs 

Have \'ou Seen Our Ricê  

By DA .MEI Sl M i iALU' 1 
M.; -' I t r p o r i c 0 ' Tn r » . i i S T I I I t -i J i ri •. . . 

Us railroad safety record, marred D\ 
;nri'e (aial crashes :n three months, is 
heme chararterizea ,is a (und.'iment.ii 
t)reakdo»n by federal regalaiurs. Its 
route system west of the .Mississippi River 
has slipped ,nto near eridlock in many 
,iiai>'s. uith thousands frs'ieht cars 
backed up in the Houston area aione Ils 
chairman as forced to publicl> i: i ?'-
in August to Us big customers 

So bad has senice become .5 
lomers say I'nion Pacific Corp . Ihe n.i 
tions largest r.iilroad. can t .iccount '••r 
millions of dollars of shipments for week., 
,ii .1 lime Riviana F'X)ds C .̂rp,. a Texas 
'ici- producer, tried to snip .1 freight car full 
' rice from Missouri to Tennessee in earn 

\u^ust A month later, th-̂  car was spotted 
'i .1 track in Devii s Slide. 1 'lah The laiesi 

A-ird IS lhat it wussomewnere in Texas : 
~iill don t know where it s at, says T'-rr\ 
N'ukens. Riviana s distribution manaw: 

Is this any way to run a railroad ' 
A .Major Debacle 

L'nion Pacific s attempts lo put to 
gether the biggest railroad merger m 
history is fast becoming one of the indus 
try s biggest debacles With high hopes 
last year, ihe company bought Southern 
Pacific Rail Corp for $3 9 biliion and 
jiromised tu begin merging the systems 
:his summer into a seamless link Detwi-t n 
;he West Coast and the .Midwest 

Instead, with .imazing speed, the 
nerger has unraveit-a m rec enl weeks .nlo 
I seriei of service and safety snaiiis. 
Analysis estimaie lhe carrier has already 
lost about $125 million in revenue as cus 
lomers civeried shipments Hundreds of 
customers have threatened to lake away 
business, and the Pederal Railroad Admin 
istralion could well impose stiff fines on 
lhe company for safely violations The 
'.ompany nmcedes that its service prob 
lems will reduce its third quarter earnings 
'IV nr, lu IV" And lhe niofk price h.n 
lallen 13% in the past munih 

^esierOav, ihmgs got worse ^he 
["aila-s Basea company saia u wouid an in 
aon an embarrassing plan 10 move t'lK Ĵs 
tn ship through the Panama Canal . pian 
Ihat was rejected this week by its cus­
tomers Instead, in an even-more remark 
able step, it agreed to hand over some of its 
business lo competing railroads and to 
borrow the serv ices ol dozens of former 

managers from Eastern railroads 10 help 
untangle the mess 

Surprised Obseners 
The setbacks have startled industry 

observers, who only a few months ago 
expected the merger to go smoothly espe-
'lally because Union Pacific had had a 
•iterling reputation in railroading 

They thought they could conquer the 
world. • says Willia.Ti Wiihuhn. transporta 
Hon curator at the Smithsonian Institution 
in Washington and a widely recognized 
expert on railroads They were counting 
on having a great success But they just 
didn t plan 11 right It fell apart 

Union Pacific acknowledges that it has 
been caught by surprise - and humbled by 
:he experience Richard Davidson, its 
' hief executive s,iid ,n an inten iew after a 
•ecent meeting with more ihan 200 angry 
' hemicals company officials and "ther 
^hlppers in Houston I never imagined m 
niy wildest dreams that I d be down here 
apologizing lor i:ur service Yesterday, ,1 
I'nion Pacific spokesman said. 'There s 
no denying we have severe service prob 
:ems, but we are makink: headway 

Problems Acknowledged 
The carriers executives concede that 

!he> "verestimated iheir ability to com­
bine giatit rail systems operating hundreds 
if thousands of freight cars Its own i^ng 
record of success, unm.iiched throui,'?, 
much of the lale I9^ii^ and earlv l9Ws. mav 
have bred merconfiden'e We are arro 
t'ani. Greg Uarrison. I'nion Pacific s 
!l,juston superintendent, said last month 
We consiaer ourselves iMe best 

I nion Pacifies woes raise troub.,',.-
uesiions about now well railroads ,,1:: 
ransport gcKXls m the nalion s ever gr"'.v 
ng i'conomy For more ihan a decade, ihe 

industry has been iin an unprecedented 
merger binge that was supp<ised to give 'he 
remaining five powerfu' railroads a be" - ' 
chance at compeiing against trucks, which 
now earn nearly 'iT, of the nation s freight 
revenues That improvement, in turn, was 
supposed to help lec ce everything from 
highway congestion - air pollution :o fuel 
consumption Consumers would gain, t'.H). 
because railroads can haul gixKls about 
:(r.- more cheaply than trucks can. with 
much of Ihe saving to be passed on to 
'lie public 

Bul Union Pacific s problems suggeM 
mat the railroads are a long way from 
Uillilling this promise and that shippers 
mav be dis'-ouraged from using them 
Chemicals companies on the Gulf Coast 
have been switching 10 trucks whenever 
iwssible because I'nion Pacific s delays 
have cost them an estimated lUKi million in 
plant closings, lost revenues and extra 
expenses 

In W'averly, Ohio Mill s Pude Im a 
maker of prefabricated kiichens lhat had 
lurned to railroads i" save money savs it 

Hlrasi hirn in t'mi' Alt. Ciitumn I 



Big Railroad Merger Quickly Goes Awry 
^ ^- ; . •' 

I 'iitl'iueii From First Paqe 
has dropped I nion Pacific and the railroad 
nausiry entirely They give us excuses 
They have lerailments. flo<xts. break 
.lowns, snow, just stuff you wi)uidn t ihink 
would happen, says Armando Sanchez, 
the vl,stribution manager You would 
Ihink. ,f a truck can get through why can i 
Ihey' 

Moreover. 1,'nioi. Pacific s headaches 
pose a threat lo the next great railroad 
•nerger - ihe SIO billion breakup of Conrail 
Inc, between .Norfolk Southern Corp and 
I'SX C,jrp (Jnce considered almost certain 
•'I be cleared by the government s Surface 
rransportation Board, Ihe merger is now 
,'-aising 'juestions from members of Con­
gress, l.ibor unions and l ommunity lead 
ers worried alxiut a repeat performance. 
An Enormous Challenge 

Io be sure, I'nion Pacific faced an 
enormous challenge in trying to create a 
system w ith ,!6,(X)0 miles of track and more 
Ihan I JU.'WO freight; ars. What s more, ihe 
fompary it '̂ as b'iying. Southern Pacific. 
W.1S i.ie weakest o' the ma;or railroads. ,t 
suffered from in.ideqiiate investment in 
freight yarcis and locomotives, .Some in 
dustrv executives, who jokingly called it 
the .̂ uffer:n^ Pacific. ' say it couldn t 

tiave lurvived on its own over the long 
haul, 

.Nevertheless, Union Pacific officials 
ftoped lhat Ihe merger. Ahich became 
effe< live in September r'96. -A'ljuld yield 
tiuge rewards, not ijnlv 'hrough major cost 
iavings but nv .ncreasing freight business 
with more direct routes between ihe Mid 
west ind West I'last, Southern Pacifies 
•Tiajor r oies -stretch in a great tre fr^m 
Cortl.ind, ore , 'o Lc)s Angeles, Houotoo 
it l..iuis,ind Chicago, L nion Pacific forms 
a large funnel like system, frc'm the .Mid 
west Io Salt Uke City, wiih branches to 
.Seattle. O.ikland. l.'alif . and Los Angeles 
O'mbining lhe two. Union P'lcific prom 
ised, 'Aould slash delivery times as much 
i i 'Xf'.. more than enougii to win new 
business 

But company officials concede that 
they badly underestimated the number of 
I rews ind loeomouves they would need: in 
part, Ihey rehed on their past success in 
.icqtiinng niher railroads Thcjse mergers 
illowed linion Pacific to lay off great 
numbers of employees and still keep the 
trains running But instead of adding to a 
i-ombined wcirk force of 'lil.OOfl, Ihe eom-
panv offered buyouts lo more ihan I.IKX) 
Aorkers at a nine when freight shipments 
were booming nationwide 

We miscalculated, says .Mr Garn 
son. lhe Houston superintendent. It upset 
1 lot '•( (iistnrners 
The Houston Trouble 

The company also • ut back operations 
al in imixjrtant railyard near tiouston. 
sOiftiiig iiw freight can> a day to the bigger 
tut overtaxed Englewood yard in Houston 
;o miles ,iway The result Within i few 

.*eeks, Ihe bigger vard was swampeo 
L,iij.ing delays of as long ,is ,i month in 

•i'aricHis .ireas The yaid is like i mffee 
' n i l ' s ilreadv too filled s,ivs Rn k 

I'arswell, a yard manager it Knglewood, 
II just overflowed. 

In a railroad, delays ii i hub an 
'luicklv spread throughout 'he system -
and ihisonedid m i bigv*ay Bv August, at 
the start of the peak season for shipping 
h'jiiday merchandise, trams were ')acked 
up for miles along the ciulf Coast 

In one " mile stretch outside Hoi. .ton 
recently, five Unior Pacific freight 
•rains - each with about luO cars - were 
backed up nose to tail; frustrated crews 
were simply taken off. leaving the trains 
inmanned 'Finally, you throw op yi or 
h.inds and say the heck with this, says 
Bert Hohit, a Union Pacific crew member 
after a particularly grueling nm aboard a 
Texas to Chicago freight train 

A Union Pacific spokesman savs floods 
in Texas as well as hurricane-related darn 
age in the Gulf Coast region compounded 
the problems The company tried to per 
suade its labor unions to agree to new 
flexible work rules, bul the unions didn I go 
iiong until last mon.h. By then, the snarl 
had spread to Union Pacific s facilities in 
the Los Angeles Long Beach harbor' om 
plex where as many as 3.000 containen/ed 
shipments have been piling up for lack of 
freignt cars, I've never seen ii this 
bad. says David McLean, director of 
K'lohal marketing for (.'ircle liiiernaiional 
Inc. of San Francisco, which arranges 
freight iransportation for major 'irms 

Thnnigh its buyouts. Union I ' ii ;fic also 
encouraged an exodus of many .Southern 
P icific >'xecutives ind managers, A horn 
ndustry c)fficials said were skilled ii Keep 
og Ihe weaker line going, Thnv Ĥst ,i lot 
,! institutional knowledge .̂i>s Kd Fm 
•iietl. president -A ihe .N.ition.ii Indusirial 
Transportation League, whicn represents 
ibout l.JOO rail and truck ciist"mers 

'vVhat s more, the exodus iggravaied 
•he .'lash 'if corporate cultures 'hat i 
mer.,'er would be sure to provi/ke Led bv 
Ihe b loot 4 inch .Mr Davidson, who sur 
rounded himself with equally imposing 
subordinates. Union Pacific runs a .veil 
heeled and aggressive rail operation out ol 
Its Omaha. .Neb . rail headquart.Ts Execu 
lives there, accustomed to using the latest 
•'quipment to dispatch trains .ind repair 
tracks, were skeptical iboul the i.ilenis of 
nany Soulhern Pacific people Former 
.Southern Pacific execuiives sav manv .1 
their suggestions were ignored Y'HJ are 
merging two cultures, one that hid no 
money ind one that had a lot of money, 
says Art Shoener. who resigned l.isl week 
IS Union Pacific s executive vice president 
for operations. 

Traditions Slighted 
Most merging railroads, to Ni'ster 

morale, have into hard to preser'e the 
Iraditions of their predecssors liiil re 
I entlv. Union Pacific replaced ine n.ime of 
a famous Southern Pacific high speed 
lieighi tram, the .Memphis Hlue .Mre.ik. 
vnih 'he symbol IMt'l B stancliiik; lor 
Intermodal .Menphis to l»ng Beac li ii.iiiii 

Il was m inspiration.il ihinn ivs fri:\ 

Frailey. -.ho wrote a book about the Biue ! 
streak. The Memphis Biue Streak was the I 
heart and soui of -he Southern Pacific But 
all that was lost on the Union Pacfic ' 'n I 
respop'e. J L'nion Pacific spokesman '' 
says: That's the leas: of our concerns ! 
right now 

Yesterday, the compa.i,- nit what ana- . 
iysts described is rock b-mom: It an­
nounced a service-recovery plan that ap- I 
pears to mirror parts of a rescue operation | 
outlined by its chief nval. Burlington i 
Northern Santa Fe Corp, Union Panfic 
said It would temporanly divert certain 
business, including coal, grain and auto 
mobile ihipMents. to other railroads 
if.roughout the western two-thirds of the 
' ountry. including Burlington Northern. In 
iddition. Union Pacific plans lo reroute 
irains around congested hubs and use 
less-busy freigl,' /ards to handle more of 
,is business. It also said it would operate 
few»r trains and reduce the number of 
locomotives on its faster trains and spread 
•hem around the system 

Everyone at our company is working 
hard on restoring service to levels that wili 
satisfy our customers, ,Mr, Davidson said 
n a statement .esterday 
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BEFORE THE 
SURFACE TRANSPORTATION BOARb 

PACIFIC R A I L R O A I ; CCMPANY, AND ) 
XISSC'JRI PACIFIC FJSvILROAD CCMPANY 

CCNTRCL ANC MERGER -- SOUTHERN ; Finance Docket Nos. 
PACIFIC RAIL -CORPORATION, SOUTHERN ) and 3276C ? Sub-Nc. 
P A C I F I C TRANSPORTATION COMPANY, 

ST. LOUIS SOUTHWESTERN RAILWAY ;• 
COMPANY, SPCSL CORP., AND THE ) 

DEN"'ER AND R I O GRANDE WESTERN ) 

R.-.II?:AD COMPA^NY ' 

VERIFIED STATEMENT OF 
CHARLES W. JEWELL, JR. 

1= Charges W. J e w e l l , J r . I arr, tne D i r e c t o r , 

y.y o f f i c e 

. — .s. ^ 

:._i5 3r:gans Mi-- Roaa, Suite } . , .-.ico-anas, 

7: .'1 ' " '-r.ir.a Zlr.zer'j-/, I 'A'as e""t _ c.-'ea z-/ Pacil-Crrp, a 

, • • ; v.:.- : .'trie i t : > l i f / cceratmg ir. t.'".e r.crth^ivest-

;, States, as Director of Ccal and F'uel S'jcply. I held 

•.at zzs.z^..:. i - r apprcxir.ately fo'ur years. Prior to •;cining 

i c i f i C c r p , I 'A'crked f c r several coal companies, p r i ~ a r i l - / i n t.ne 

,::ancial and c'usmess development areas. I have a B.S. i.n 

• ..nting froT. West V i r g i n i a University and a Masters m Busi-

.•ss .-.dr.i.nistration rroT. Marshall University. 

As Director, Ccal Supply for ESI, I arr. responsible f o r 

.e acquis 11--n cf coal and related transportation for al 

.ectric - t i - i f / operating s'ucsidiaries of Entergy Corporation. 



I 
I Entergy Corporation i s an investor-ow..ed public u t i l i t y 

:r~,pany registered pursuant tc the Public U t i l i t y Holding Ccr'ipany 

.^ct cf 1?35. The Entergy operating ccrr.panies include Entergy 

.-.rkansas, Inc. "Entergy Arkansas", formerly known as Arkansas 

Pc'wer i Light Company); Entergy Gulf States, Inc. fcrr-.erly Gu.: 

•irtat-c U t i l i t i e s Company.'; Entergy Louisiana, Inc. 'form.erly 

Louisiana Pcwer i Light Ccmpany,; Entergy Mississippi, Inc. 

form.erly Mississippi Power i Light Company) ; and Entergy New 

Irleans, Inc. '.form.erly New Orleans Public Service, Inc. . ESI 

IS a wholly-owned subsidiary of Entergy Corporation, and acts as 

aaent f c r the abcve - .-.amed operating companies i n acquiring f u e l 

ani related transportation f or t h e i r c o a l - f i r e d power plants. In 

".' e r i f i e i Statem.ent I -will fccus m p a r t i c u l a r cn Energy 

"'-e c'urccs'i: r f t h i s testim.cn"/ is tc orovide the S^irface 

:. r.aru =ii ^ 

as a resu. 

a;..: •.'--!"•,• se'.'ere service rrcclems m transporting cca. t r 

:•-•-:-:•.• nnsas' two large c c a l - f i r e d plants m Arkansas, the 

•,'.:•.::- L--.:: Steam, E l e r t i i c Station '."White B l u f f " , and the 

Independence Steam, E l e c t r i c Station "Independence" . I 'wi,.̂  

a.s; demonstrate Entergy's need for modification cf the Wnite 

51'-: f cui Id-cut preservation condition im.posed by the Board m 

arantin:^ •"•.ercrer a u t h o r i t y to Union Pacific Railroad Ccmpany 

: 'A i l l r e f e r to ESI and Entergy Arkansas, Ino. co--ec-
tivel'.,^ as "Enterg-,.-" m m.y testim.cny. 
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"UP"' and Southern Pacific Transportation Company '"SP") i n 

1996. This condition, which I w i l l refer tc as the "White B l u f f 

condition", i s described m more d e t a i l on page of Entergy's 

accom.panymg P e t i t i o n for Modification m t h i s proceeding. 

I . BACKGROL'ND 

Entergy ArKansas produces, distrr.butes and s e l l s 

e l e c t r i c power tc approximately 6-00,000 re.^identia] , com.m.erciai 

and a g r i c u l t u r a l customers located m 63 counties m Arkansas, 

and also engages m the wholesale power market. I t s White B l u f f 

and Independence plants c o l l e c t i v e l y consist of four 'units 'two 

at each plant , wit.h a combined capacity of approxim,ately 3,337 

megawatts. Each plant norm.ally burns approximately 6.5 m i l l i o n 

:.-n= r f r r a l annuall^/, :r 13 m i l l i o n tens m t o t a l , a l ' of '^hich 

.. ; : .-.:.?-̂ z: ..n tne sruthern Powder River Basin of Wyoming, and 

•••. '. •.-.•:.irn is -.ranspcrted rr tne plants by r a i l specif i r a l l ^ / , 

: , Entergy's present ccal supply and transportation 

.; : ,i.-.gem,ents f c r the White Bluff and Independence plants are 

describee at pp. 5-8 of the V e r i f i e d Statement of Roy A. 

Giangrosso who was then ESI's Director, Coal Supply; m Enter­

gy's Com.ments m t h i s proceeding served March 29, 1996. 

Entergy's present r a i l t ransportation contract with UP, 

<nfwn as the "I.nterim Agreement", whose term runs thrcugh 

requires that 100% of the coal 

destined to White B l u f f and ''•ndependence 

be transported by UP. Unfortunately, the l e v e l of service 
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provided by UP i n transporting coal to these plants under the 

Interim Agreement i s abysmal. As I w i l l describe i n more d e t a i l 

;;-._•/.•, UP IS com.pletely f a i l i n g to m.eet the service standards set 

f c r t h m the Interim. Agreement, with the result that Entergy i s 

unable to receive a l l the coal t h e s i plants need t-o mee^ t h e i r 

aeneration requirements. Enterg/ has been forced to c u r t a i l b/urn 

and tnus generation at these plants, and either purchase more 

expensive pcwer frcm the g r i d or use more expensive gas genera-

In order to remedy the present s-ituation, which i s 

crrr^Aing tc n e a r - c r i t i c a l proportions due to UP's continuing 

service c r i s i s i n the south-central part of the nation, Entergy 

must supplement UP's m-idequate coal transportation service with 

t ransp r r t at ion by ether r a i l c a r r i e r s , m p a r t i c u l a r the Burlmg-

':r. ::rr-:-nein and Santa Fe Railway Com.pany '"BNSF"' -- which alsc 

• :-.e PRB m.mes m Wyom.mg - at White Bl u f f . ' I t i s f o r 

reason t.'ia',. Entergy is req'uestmg the Board tc m.odify the 

'.'.".'Mte Bl^-iff condition previcusly im.posed i n approving the UP SP 

-•=-rz:-̂ r tc enable BNSF to serve the White Bluff plant imm.ediately, 

•A'.tnrut waitma f o r construction ef the 

BNSF service to White B l u f f would enable UP to concen-
•ate rn providing service to Independence. 
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The b u i l d - e u t m v r l v e s e e n s t r u c t i o n ef a : : - - i l e l i n e 

te a cennec t ion '/.'it.-, t.-.e rr:^"'e,^' .Yem.phis-Hcusto.n li."".e .at Pi.ne 

B^^uff, AR. BNSF 'was gra.ntea tracKage r i g h t s c'/er t.eis l i n e as a 

c c n d i ^ : - n 'he SP - e rge r , and the White B l u f f r e n d i t i o n ' w i i : 

= .: LO.'Sr r r .;i?e t.-.ese t rackage r i g h t s t e access the White 

B-'witt p_ant a f t e r t.ne h .̂.̂  I d - r"..;t i s completed. I t w i l l take 

apprcxim.ately three years t r r r n s t r u c t the b ^ - i l d - r u t , f rem 

e n g i n e e r i n g design te f i n a l ccm.pletion, so ccm.ple t i rn ' A I I I I not 

oce^ur ' u n t i l aj.prexim:ate ".•_,• r.ee year I ' l l . I n the in te r im, , •withcut 

the r e l i e f requested h e r e i n , Entergy must r e l y rn UP te .ea--.l real 

c c -T : •.!= rtr.-:ansas power p.a.nts -- a tet a : j . y unacceptae.e 

• nsideri.ng UP's f a i l ' - r e t r ""eet Entergy's r e a l ;:•= 1 i-.'er;; 

...CJ _ * _ .. 

::••:•••• •• : --:,•-'.• r t e r a t e s ' t r a m s e t s , earn e e n s i s t -

5 :.. ;:. r apa•;.'_.• a_.,."•.nears arq^-ired 'c.' Enterg'^.' m 

PRE r r a l sei-.'.re t r '.ee White B--;ff anu I.edependenre 

Tr.e erenem.ies ef a c q u i r i n g and usi.ng t.nis eq-.-ipm.e.nt are 

= per.dent rn an assured l e v e l ef r a i l s e r v i c e . Thus, Entergy's 

rterim. Agreem.ent •with UP which becam.e e f f e c t i v e m i:--: 

r n t a m s a s e r v i c e standard, under which^ UP has com.m.itted t o 

:-ar.st r r t m g coal from the PRB m.mes t o White E^uff 

"El.apsed T r a n s i t Tim.e" -excl'uding s p e c i f i e d rime f o r 

;ading r e a l t r a i n s at the m.mes and unloading them at '-he 

.ants cf hours m the case of White B l u f f and hours i n 
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:he case of Independence. I f UP f a : 

illapsed T r a n s i t I'im.e 

•.as a d e f i c i t , which i t m.ust m.ake up 

: a i l s t c m.ake i t up 

Lntergy l i q u i d a t e d dam.ages 

I t s 

:rs a deficit and 

obligate'^ ' ; \-.' 

UP IS also under an express contractual o b l i g a t i o n te 

exercise good f a i t h m av :-img tha creation of d e f i c i t s . I t i s 

Entergy's p o s i t i o n that the m.ake-'up and liquidated damages 

previsions of the Interim. Agreement are .net mtendea t r be ..sed 

as s^_cst i f u t e s for contract t r a n s i t tim.e requi rem.ents m the 

chronic, pervasive m.an.ner t.hat UP has resorted to m :• : r 

•,'ears . 

V i r f u a l l y i d e n t i c a l service standards are also contained 
m Entergy's o r i g i n a l r a i l t r ansportation contracts with UP and 
I t s then-partner, the Chicago and North Western ("CNW"), and with 
Missouri P a c i f i c , which were signed i n 1983. These agreements 
are also described m .Mr. Giangrosso's V e r i f i e d Statement f i l e d 
as part of Entergy's Comments of March 29, 1996. 
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wi^'s a-.'erage E.apsea 

T r a n s i t Ti~,e 'Aras hours f o r coal t r a i n s m.ovmg t c the Wnite 

r l u f f p l a n t and nrurs f e r coal trai.ns m.ovmg t e the Indepen-

:. - t l a . n t . These cycle times exceeded t.he c c n t r a c f u a l standard 

r •/ a.n average cf neurs m the case ef W.hite B l u f f and heurs 

m the case cf Independence. 

UP's average Elapsed T r a n s i t Times ballooned te hcurs 

: r r Wnite 5I....ff and r.curs f o r Independence. 

these t r a n s i t tim.es seared 

• •,•--:•, ''..I '-".er, t o ho'urs a.nd hcurs, respect ive 1'/. Cn aver-

:- UP exceeded i t s cc.ntractual 

,--̂ -r-.-: , - .nuard LV heurs, zv "< . UP 

- y.:-T--z~z I t s ser-.'iee sta.ndard b'/ a.n a'.'erage ef hc-rs, er 

%. Ur exceeded i t s s e r v i c e sta.ndard by a.n 

av-• : . : : heurs, er % . 

L,rer r ' / r l e ri~,es res 'u l ted m d e f i c i t t rnnages - -

•rne v:.u'-:es r f r e a l by which UP f e l l s.hort of the q u a n t i t y i t 

s r . ru la ha'/e t ra .nspor ted m the t r a i n s e t s p r o v i d e d by Entergy .had 

- - t I t s s e r v i c e sta.ndard - -

I n 

a d d i t i o n , .has e f f e c t i v e l y " r o l l e d over" d e f i c i t s 

, and the cumulative d e f i c i t stood at about 

We are seeing 
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no im.provem.ent m UP's r'_.'rle tim.es 

a.nd the d e f i c i t i s arowma at an accelerated rat' 

As a direct res'ult of UP's dismal performance m 

transpc:" : :. : r r a l z: ' r. White Bluff and Independence plants, 

th- . : '̂--nt r r-/ r f real steckpileu at the plants, '/^nirn Entergy 

attempts to keep at a level eq'ual to days' pre-ecteu r-a. 

, has rapidly dwindled. At present, the inventory am.eunts 

tc only days at VJhite Bluff and days at Independence. The 

reeurei '.nvent r i^ies, 'with no prospect of im^-^ovement m UP's 

service, have res'ulted i.n Enterg'y Arkansas' c u r t a i l i n g burn (and 

thus the generation of e l e c t r i c i t y ! at these plants. As a 

res'ult, the Enteray system. •A'h:r.n i s ecencm.i ra 11'/ .dispatrhed' has 

had tc purchase m.ore expensi^.'e cr̂ A-ei :; • - • '.- : : and s h i f t •rrre 

•:n t r i t s expensive gas-fire 

s e c . •- meltdcwn sc,;tn -f r'.ansas Cif/, 'A'h:rh Enterg-/ ices net 

s i t u a t i c n IS bee • : r t . r a l : r r Enter :.-..' a.-.̂, I 'understand, 

for etner ' u t i l i t i e s part ic..;-ar^y i.n Texas - . 

I I I . ENTERGY'S ATTEMPTS TO USE ALTERNATE RAIL SERVICE 

Entergy has repeatedly informed UP of the v i t a l impcr-

• a;.r- :f ccm.pliance wit.h i t s service com.mitm.ents under t.he 

Interim, Agreement, and of the worsening s i t u a t i o n i n terms of 

inventory ,'4nd reducei' coal burn at the White B l u f f and Indepen­

dence plants. Entergy has had several meetings and conference 

r a i l s w i t h UP, to no a v a i l . F i n a l l y , on September 23, 1997, I 



•A'rrte t r UP's Senior Vice President i n charge of coal m.arketmg 

and t r a n s p e r t a t i o n , A r t Peters, and informed him, t.nat t.he s i t u a ­

t i c n had d e t e r i c r a t e d t o the p o i n t 'where Entergy b e l i e v e d UP had 

m.aterially breached i t s c o n t r a c t u a l o b l i g a t i o n s 'under the I n t e r i m 

Agreem.ent. A ccp'/ of my l e t t e r t o Mr. Peters i s attached hereto 

as E x h i b i t CWJ-1. 

My Septem.ber 23 l e t t e r also requested UP's perm.ission 

t o -waive the 100%-volum.e requirement of the Interim. Agreement, 

and sought UP's cooperation m m.aking a l t e r n a t i v e t r a n s p o r t a t i o n 

arrangem.ents w i t h other c a r r i e r s , m p a r t i c u l a r BNSF. F i n a l l y , 

we requested d e f i n i t i v e assurances from. UP as t o i t s a b i l i t y t o 

meet i t s contracte-d s e r v i c e standard m the f u f u r e , and i n d i c a t e d 

t n a t the m.atter nad t o be resolved by September 30, 1997. 

Mr. Peters d i d .net respond t o m.y September 23 l e t t e r 

' . . r . ' - l l a t e en Ceteber 3, 199"' a f t e r the laws'uit discussed belcw 

:.-iz : : 1 i . A copy of Mr. Peters' October 3 l e t t e r i s 

.• ' , .--.ed nerete as E x h i b i t CWJ-2. Te say the l e a s t , n i s respcr.se 

d i d net provide the k i n d of assurances Entergy had requested 

-9-



Eq'ually important, Mr. Peters' October 3 l e t t e r r e j e c t 

r..-".tergy' s request that UF wai-/e the volume requirem.ent; ;.ne 

Agreement a.nd cooperate with Entergy i n arra.ngmg a l t e r -

: ranspertat icn ser-v'ice -with other c a r r i e r s te help Entergy 

the cresent c r i s i s . 

-10-
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C-i-.'en UP's . •.• ser-/ice de' ra t ie .n ar.'i . r e 

re f ' . . sa l t o respond m a m.eanmgf'ul 'wa-/ t o eur req-uests f e r 

c o c p e r a t i e n m r e s o l ' / m g tne prese.nt c r i s i s , en I r t r c e r i , l r ? " , 

' • • :• : . , I , . :r c - e States D i s t r i c t Cc - r t f e r the 

M- . : m e t : - i s .ana a l l eg i .ng t h a t UP nas m.ateria. l-y 

hreached bo th the In te r im. A-greem.ent and the 'underl'/mc! l ? ° 3 

Agreem.ent s d'ue t o i t s cor-.t m . •. .er: f a i l ' r r e t e m.eet the cent r a c t ' l a l 

---r-.-ir-:^ s tandards , and seeding both the r i g h t t o term.mate the 

agreem.ents a.nd dam.ages. Entergy Serv ices , I n c . and Enteray 

Arkansas. I.ne. v . Union P a c i f i c R a i l r o a d Company, ::.-.•.. !; , •" -

96r'-5-M3 f i l e d October 3, 1997. A copy c f the com.p..^.;.r . n t h i s 

a c t i o n i s a t t ached .nereto as E x h i b i t C'WJ-3. 

The m.odif ied cr:, ; .• : , • . : - . : : scught here '^JZ... .i '.•e 

T7; 1 "oe d 1 m,ent t r Ent erti'. ' : • rr e f f e r 11 '.'e 1 e • -1 • :,: . •:. ' .ee 

;e ac--.e t c m.â e a. r - • : , • , • •- : • .' . r n a; ; "T: 

UP's present service d i f f i c u l t i e s are a di r e c t res^ult 

: .ts haste and l a i l u r e to plan adequately i n implementing i t s 

-.ergei -A-.th SP. Entergy urgently needs the Board's help i n 

As an example of how bad things are, on September 29, 
1997 one of our t r a i n s was released a f t e r unloading at the White 
Bluff plant. UP then took the empty t r a i n to Durand, KS, where 
I t a r r i v e d on September 30. The t r a i n was then parked on a 
sidmg and the locomotives removed. This t r a m was f m a i l y 
returned to service on October 11, but other t r a i n s e i t h e r are 
:. • -rvmg or have been removed from service from time to time. 

-12-



.ng s u r s t i t u t e r a i l s e r v i c e te make up f e r UP's meraer-

; m a b i . i t y t o keep the White B l u f f and Ir.dependence p l a n t s 

;d •with ccal . 

r-.nterr:' 

I n behalf of Entergy, I r e s p e c t f u l l y urge t h - Boa-d t c 

• •-• •• . .:• b - i l d - e u t e e n d i t i e n t e enable BNSF t o 

-ne Wnite B.uff plau.t d i r e c t l ^ / , using i t s existi.ng trackage 

ever the UP .ir.e t.nat passes r i g h t by the p l a n t , 'u.ntil 

' IS able t o c o n s t i u c t the b u i l d - o u t . 

'13-
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Exhibit CWJ-1 
P a o e 1 o t 3 Enwrgy S«rvic««, me, 

' ' ' : / : : ' i . : - ; , ; - ' e ; X 
- - - ; - : :5-3' :3 '.* - Z i C 

/.::=a-cs "38C 

Chart*! W J*w«ll Jr 

September 13. 199'' 

\ FACSIMILE .VsT) 
CERTIFIED \LML RETL-R-N RECEIPT REPLTSTED 

Vtr .\n Peters 
Seruor V ice President 
Si General Manager 
Lmon Pacific Railroad Company 
'.4:6 Dodge Street. Room 500 
Omaha. N'E o8I"9 

RE Breach of Railroad's Ser%'icc Commitments 

Dear .\lr Peters 

Entergv' .Arkansas. Inc, currently receives rail transporta:on services to its 
,\rkarisas coal plants trom L'nion Pacific Railroad Company pursuant to Interim Rail 
Transportation Agreement ICC-VVRPI-C-OOeS. dated October !. 1991, which superseded 
cenain provisions of Agreement ICC-LT-C-0505 and Agreemem 1CC-MP-C-0430 Upon 
•.ermination of the intenm agreement, the terms of .Agreements 1CC-LT-C-05O5 and ICC-
MP-C-0430 agam are applicable, subject to amendment, renegotiation. 

Entergy's coal plants in .Arkansas have experienced significant shortages in coal 
deliveries from L'nion Pacific .As a result of these delivery shortages and Umon Pacific's 
failure to meet the service standards set forth in the agreement, Entergy, among other 
things, has been forced to curtail its coal bums, seek altemate fuel sources and purchase 
electric power from other sources, all to the detnment of Entergy and its ratepayers. 

Based on Union Pacific's actions and its inadequate responses to concems 
expressed by Entergy representatives. Entergy believes that Umon Pacific has breached 
Its contractual obligations under the agreement. Specifically, Entergy believes that Union 
Pacific, among other things, has failed and refused to abide by the contractual obligations 
•Aith respect to cycle times, mimmum train lading weight and the good faith obligation to 
avoid creating deficit tonnages. 
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•'vVliile the agreement provides for deficit sen-ice payments, such payments do not 
provide an adequate remedy Umon Pacific's persistent and continuing failure to meet its 
cycle time commitments under the agreement, and its continued failure and refusal to 
make ôod faith efforts to avoid deficit tonnages as requu-ed by our agreement are 
•unacceptable Such failure and refusal are causing Entergy substantial and irreparable 
harm, and constitute a matenal breach of the agreement Among other things, and without 
waiving any olher alternatives available to it. given the current near-emergency situation 
with respect to the coal inventory at the White BlufT and Independence plants. Entergy 
will explore immediately options (1) with respect to the movement of coal to the 
Independence plant via Burlmgton Northern Santa Fe and Missoun &. Northern Arkansas 
Railroads. (2) for the barge delivery of coal to the White Bluff plant, and (3) for the 
movement of coal via BNSF to Pine Bluff, .Arkansas, and thence ua Umon Pacific to the 
White Bluff Plant. 

Entergy expects that Umon Pacific will cooperate with it in every respect m its 
efforts to make alternative transportation arrangements with altemate providers. You are 
requested to provide information with respect to any restnctions that may exist 'Aith 
respect to the M&NA's df livery of coal to White BlutT m connection with BNSF. and to 
waive such restnctions. '̂ 'ou are also requested to provide Entergy with a rate tor the 
movement of trainloads of coaJ m Entergy cars between a pomt of interchange with 
BNSF at Pine Bluff. .Arkansas, and the VVTute Bluff plant, that can be used in combination 
w Ith a BNSF rate from the Powder River Basin mmes to Pme Bluff. 

.Additionally, Entergy demands adequate assurances from the Umon Pacific as to 
Its abilit\ to meet iLs cycle time commitments under the agreement from this date 
forward, and as to its ability to transport all deficit tonnage that has accrtied and that will 
accrue so as to become completely current and remam current. In order to receive 
adequate assurances with respect to these issues, it will be necessary for Umon Pacific to 
provide documentauon sufficient to enable Entergy to perfomi a due diligence review of 
Umon Pacific's operations with a view toward satisf:,-mg iisell with reasonable certamty 
as to Umon Pacific's abiUty to perfonn m accordance with any such assurances Entergy 
expects that Umon Pacific will cooperate in makmg infonnation available for this 
purpose. 
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Vkliile Entergy will be pursuing these alternatives, it in no way considers these to 
be the onlv remedies available to it. Under the circumstances. Entergy intends to evaluate 
all of Its remedies We plan to resolve this maner no later than September 30. 199' 
Please contact me immediately so that we may discuss this maner 

Sincerely, 

James F Kermev 

'DCZ: MS. Kelly Cupero 
Mr. Chris Mil l s , Slover i Loftus 
Mr. 3ud Storey 
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tJNITBD STATES DISTRICT COOTJT " ^-'^Hfi^ 

MIDDLE DISTRICT OP LOUISIANA 57 P ,[ • 3 |,: | 

ENTERGY SERVICES, IKC. AND 
ENTERGY ARIANSAS, INC. , 

PLAINTIFFS, 

VERSUS 

tmiON PACIFIC RAILROAD COMPANY, 

DEPOiDANTS. 

cv NO. ̂ 1 - Q u i - py An^ 

C O M P L A I W T 

P l a i n t i f f s , Entergy Serv:cey Inc. ("ESI") and Entergy 

Arkansas, Inc. ("Entergy Arkansas") ( c o l l e c t i v e l y r e f e r r e d t o 

hprei.- as "Entertry"), complain of dcCendant Union P a c i t i c Railroad 

Company ("UP") as follows; 

Juxiadict1oa and Venue 

1. 

Thia IS a c i v i l act-ton i n which the maccor ir: cont:roversy 

exceeds the 3uin or value ot 07̂ ,, 000, ex c l u s i v e oL irit.ereHt and 

costs, and i g berwtien citizRna of d i f f e r e n t a t a t e s . This Court has 

j u r i a d l c t i o n ot the p a r t i e s and the suLiect matter pursuant t o 

28 U.S.C. S 1332. 

2 . 

Venue i s properly m th is Court pursuant to 28 U.S.C. 

S139i;a), because UP re^idea i n th.-s j u d i c i a l d i s t r i c t ; UP o w s , 

cor.trcls and operates r a i l road l ines and other f a c i l i t i e s 
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throughout '..he State ot Louisiana, including extensive bustnegg 

operatlona and propertie-H -. n parishes .ncluded w i t h i n the Middle 

D i s t r i r t . of Louisiana. 

The Parties 

3 . 

Enterqy Aikanoaa, formerly known aa Arkansap Power i . Light 

Company, :s an Arkanoaa f:orporation with i t s p r i n c i p a l place ot 

business i n Arkaneae. i t operates and holda t i t l e to an interest 

in the e l e c t r i c generatinq .stations deacribed below i n 1 6, and lo 

a w h o l l y owned Hubsidiary of iintergy Corporation, an investor-owned 

public u t i l i t y holding company organized and e x i s t i n g unde- the 

laws of Delaware and registered pursuant to the Public C ^ i l i t y 

Holding (̂ ompany Act of 1935, and having i t a p r i n c i p a l place of 

buaineaa in New Orlean.s, TiOuisiana. Entergy Arkansas produces, 

dib'. iiLutes and aelle e l e c t r i c power at r e t a i l m Arkansas, eigaqes 

in wnoleaale sale of power, and through a oystem of entitlements to 

energy produced by each Entergy operating company, distributee 

e l e c t r i c power throughout Entergy's aer-vlce area i n the states of 

Louisiana, Texas, Miseissippi aind Arkansas. 

4. 

P l a i n t i f f ESI iK a wholly-o%med subsidiary of Entergy 

Corporation. ESI is a corporation organized and ex i s t i n g under the 

laws of the State of Delaware, and having i t s p r i n c i p a l place of 

business m N*»w Orleans, Louisiana KSl acts as an agent for 

Entergy Corporation's public u t i l i t y operating subsidiaries, 

includ:ng Kntrrgy ArkansaR, and Entergy Gulf States, Inc., and is 
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responsible fcr acquiring fuel and related transportation for coal-

f i r e d power p l i n t s operated by i t s e l e c t r i c u t i l i t y a f f i l i a t e s . In 

parti c u l a r , ESI is responsible for procuring .md arrainging 

transportation ot approximately 13 m i l l i o n tons of coal annually 

for transportation to, and use by, iintergy Axkaneas at i t s coal 

f i r e d e l e c t r i c generatinq stations m Arkansas. 

5 . 

Defendant UP is a corporation organized under the laws of the 

State of Utah having i t s pr i n c i p a l place of business in Omaha, 

Nebraaka. UP engages in int e r s t a t e f i r hire r a i l transportation i n 

Louisiana, Arkansas and other states i n the midwestern and western 

United States. 

BacXcrrouad 

6. 

Entergy Arkeuiaaa operates two large coal f i r e d power planta, 

the White Bluff Steam El e c t r i c Station and the Tndependenco Steam 

Ele c t r i c Station (respectively reterred to herein as "White Bluff" 

And "Independence"). White Blutt i s located near Redfield, i n 

Jetferson County, Arkaiiaas, and consists of rwo generating units 

with a combined generatinq capacity of 1,659 megawatts ("MW") of 

e l e c t r i c power. Independence is located near Newark, in 

Independence County, Arkansas, a.id also consists of two generating 

units, with a combined generating capacity ot l,678 MW. 

7. 

In generating e l e c t r i c power, Entergy Arkansas bums approxi­

mately 6.5 m i l l i o n tons ot coal at each s t a t i o n , for a t o t a i of 
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approximately 13.0 m i l l i o n tons annually at both plants. A l l cf 

t.-.e coal burned at Wute Blutf ,i.id Independence is produced i n t.he 

southern Powder River Basin o.' Wyoming CPRH") and is transported 

to White Blutt and Independence by r a i l . 

8. 

Since August of 19 84, Entergy Arkansas' PRB coal haa been 

transported to i t s White Bluff and Independence plants pursuant to 

long-term r a i ^ tranaporraticn agreements. The f i r s t of these 

agreementa was entered by and between Entergy Arkansas, UP, and two 

UP predecessor companies. Western Railroad Properties, incorporated 

("WRPI") and Chicago and North Westem Transportation Company 

("CNW"), on July 22, 1983, and provided tor the transportation of 

coal o r i g i n a t i n g in the PRB a.id destined f o r Bntergy Arkansas' 

White Bluff and Independence plants (the "UP Agreement"). A 

related agreement waa executed the some day by and between Entergy 

Arkansas and another UP predecessor company, Misso-jri Pacific 

Kailroad Company ("MP") (the "MP Agreement"). (The UP Agreement 

jnd the MP Agreement arc c o l l e c t i v e l y referred to herein as the 

•1983 Agreements"). The 1983 Agreement.s becaine effective upon 

t h e i r approval by the Interatate Commerce Commission ("ICC") 

pursuant to 49 U.S.C. § 10713, and are i d e n t i f i e d as Contract 

.lumbers ICC UP-C-505 and ICC-MP-C 0403. 

9. 

The UP Agreement provided for the transportation of coal 

between the PRE mines and Kansas City, Missouri/Kansas; the MP 

Agreement, provided for rhe transportation of the same coal Crom 
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Kansas C i t y , Miaaouri/Kansaa t.o the White B l u f f and Independence 

p l a n t s . Uae ot both agrriementa was necessary t o provide f c r the 

continuous rai". ca r r i age r f r o a l f roir the PRB to the White B l u f f 

and Tr.dependecce p l a n t s . 

10. 

On October 1, 1991. Entergy Arkansas, UP, WRPI, and MP 

entered an Inter I.T Rail Transportation Agreetr.ent C Interini 

Agreement"), ICC-WRPi-c-006b, which was also approved b/ the ICC. 

The Interim Agreement is currently m e f f e c t . A recent amendment 

to the Interim Agreement provides r.*iat the parties w i l l negotiate 

market-based rates for the movement of PRB coal to White Rlutt and 

Independence by r a i l s t a r t i n g in the year 2000. 

11. 

Both the 1983 Agreements and Interim Agreejnent set f o r t h the 

ratea, services rind other ;:erms and conditions governing 

transportation of coal by TP oetween PRB mine originr. in Wyoming 

ano the White Blutf and Tr.dependence plants. Thp. agreements 

contain confidential provisions that p r o h i b i t disclosure ot certain 

intorraation regarding theae agreements, and Entergy has therefore 

trair.ed In general terms portions ot t h i s pleading relating to the 

agreements. 

12 . 

rhe 1983 Agreements represented the f i r s t agreements entered 

by UP and WRPT/CNW for the rransportation of PRB coal. The f i r s t 

Movements under these agreements occurred i n August ot 1984, when 

WRPI t i r a t i n s t i t u t e d service to the PRB mines from which Entergy 
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Arkansas purchased (and purchases) coal f o r use in generating 

e l e c t r i c i t y at the Wliite B lu f f and I.^depeIidence plants . 

13 . 

Pursua.it to the terms ot the 198 3 Agreeir.ents and the Interim 

Agreement, Entergy Ar^ansa.^ ia obligated to ship, and UP is 

obligated tc transport, a certain minimum volume ot coal each year. 

14. 

Both the 1983 Agreements and the Interim Agreement include a 

number of provisions that describe UP'a commitments concerning the 

service to ue provided in connect'on with the contract movements to 

White Bluff -ind Independence, including but not lim i t e d to the 

f ollowing: 

(a) UP haa ̂  duty to transport a l l coal tendered by Entergy 

Arkansas within a defined average elapsed t r a n s i t time. 

(b) I f UP f a l l s to meet the t r a n s i t time standard, and as a 

res u l t , fai.;.s to transport the required volume of coal 

during a defined time period, UP must transport ( i r i t s 

own railcars) the s h o r t f a l l to Entergy Arkansas within a 

certain time thereafter. I t UP f a i l s to do so, UP must 

pay a prescribed amount of liquidated damages to Entergy 

Arkansas. 

(c) UP i s expressly obligated to exercise good f a i t h e f f o r t s 

to avoid creating any d e f i c i t tonnages. 

15 . 

Among other things, rhe purpose of the contract provisions 

described in paragraph 14, herein, i s to optimize the productivity 
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of Entergy Arkansas' r a i l c a r f l e e t and to assure an adequate and 

continuous aupply of coai to maintain e l e c t r i c generation at 

Entergy Arkanaas' Wliite B l u f f and Independence p l a n t s . Aa the 

p a r t i e s expressly stated i n the 1983 Agreements, i t was t h e i r 

"desire t h a t the c o n t r a c t u a l arrangement promote maximum equip.Tient 

u t i l i z a t i o n and r r a n s p o r t a t i o n e f f i c i e n c y and provide a l l p a r t i e s 

w i t h economic i n c e n t i v e s . " 

16. 

I n r e l i a n c e on the aervice standarda and other c o n t r a c t u a l 

p r o v i s i o n s deacribed m paragraphs 14 and 15 herein ( c o l l e c t i v e l y 

r e f e r r e d t o he t e i a as "the service standards"), i n 199^ Entergy 

Arkansas replaced i t s f l e e t of s t e e l r a i l c a " . - used f o r the 

r r a n s p o r t a t i o n of coal fron- the PRB to the White B l u t f and 

Independence plants w i t h a Lleet of higher-capacity aluminum 

r a i l c a r s , and .TVide r e r t a x r i m o d i f i c a t i o n s t o tbe coal unloading 

t a c i l i t i e a at both p l a n t s , at a t o t a l c a p i t a l cost i n exceas of 

$100 m i l l i o n . 

The Controverav 

17. 

I u s p i t e of the s t a t e d i n t e n t t o promote maximum equipment 

u t i l i z a t i o n and t r a n s p o r t a t i o n e f f i c i e n c y , and che o b l i g a t i o n t o 

make a good t a i t h e f f o r t t o avoid c r e a t i n g d e f i c i t tonnages. UP has 

conHiHtencly ignored i t s c o n t r a c t u a l service commitments t o Entergy 

Arkansas, and has breached, and continues t o breach, the service 

standards by: 

(a) C o n t i n u a l l y t a i l i n g ro meet the t r a n a i t time a t a n d a r i . 
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(b) Continually f a i l i n g to comprise trams of the required 

length. 

IB. 

Entergy has repeatedly intonned UP ot the v i t a l importance of 

compliance with the service standarda, and the coneeq^uent impact ot 

UP's f a i l u r e to meet these standarda on Entergy Arkansas' a b i l i t y 

to plan and provide e l e c t r i c u t i l i t y aervice to i t s customers. 

19 . 

Despite Entergy's e f f o r t s , UP has refused t:o either correct 

lhe aervice deficiencies, or provide adequate assurances that i t 

would (or could) take the necessary atepa to assure i-.s a b i l i t y to 

comply with i t a contractual service cornnitments to the end that 

Entergy is confronted with an escalating d e f i c i t i n i t s coal aupply 

which has forced curtailment of power production and reduced 

rest-Tves to a c r i t i c a l l e v e l . 

20. 

Entergy Ar.kansaB has t u l l y complied with a l l ot it.a obliga­

tions and responsibil I t leti under i t s contracts with UP. 

21. 

under the terms of the 198 3 Agreements and che Interim 

Agreement. Entergy is not free to seek a l t e r n a t i v e transportation 

of coal for the White Bluff and independence plants. Unless 

Entergy is freed trom th i s r e s t r i c t i o n , Entergy ia precluded from 

taking action to ensure the r e l i a b i l i t y of i t a system, and as a 

conaequence. both Entergy and i t s customers may suffer irreparable 

harm. 

8 -
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COONT I 

BHBACa OF CONTRACT 

22 . 

Pntergy nereby realleges and incorporates by reference 1-21 

ot t h i s Complaint. 

23 . 

In entering the 1983 Agreements and the Interim Agreement, 

Entergy Arkansas reasonably expected that UP would Ljubstantiai 1 y 

perform i t s contractual promises r e l a t i n g to the aervice standarda, 

and p a r t i c u l a r l y the atated intent to promote maximum equipment 

u t i l i z a t i o n and transrortation efficiency and the express 

commitment to exercise good t a i t h e f f o r t s to avoid the creation of 

d e f i c i t tonnages. 

24. 

Rather than promote maximuin equipment u t i l i z a t i o n and 

transportation e f f i c i e n c y and exercise good t a i t h , UP has instead 

persistently t a i l e d to meet i t s duty to comply with tho oervic" 

standarda. 

25. 

UP's persistent f a i l u r e to meet the service standards haa 

caused, and i s continuing to cause, substantial hardship co Encergy 

and haa s.ibatantial 1 y impaired, and w i l l continue to impair, the 

a b i l i t y of Entergy Arkansas to serve i t ratepayers. 

I 26. 

In entering the 1983 Agreements and the Interim Agreement, 

Entergy Axkaaaas r e l i e d on UP's agreement to provide service i n 
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accordance with Che service standards and did not expect that UP 

would persistently f a i l to comply with the service standards. 

27. 

Entergy alao reasonably r e l i e d on UP's consTU'wrnent in the 

Interim Agreement to exercise good f a i t h to avoid creat:ng d e f i c i t 

tonnages, and reasonably did not expect that UP would engage in a 

practice of creating and cumulating ( r o l l i n g over) d e f i c i t tonnages 

m l i e u ct meeting the contractual elapsed t r a n a i t time atandard. 

28. 

AS a direct and proximate result of UP's f a i l u r e to meet the 

service standards, Entergy and Entergy Arkansas have been deprived 

of maximum equipment u t i l i z a t i o n and transportation e f f i c i e n c i e s i n 

entering the 1983 Agreements and Che Interim Agreement. 

29. 

The liquidated damagea remedy contained i n the 1983 Agreements 

and rhe Interim Agreement was not intended to apply to chronic, 

pervasive f a i l u r e s to meet the railroad service standards, «u:h aa 

have occurred. 

30. 

By persistently f a i l i n g to meet the service standards, UP has 

materially breached and repudiated the 1983 Agreements and the 

Interim Agreement. 

10 
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31 . ^ 

Entergy nas providea trp with an opportunity to cure the above 

described breach aid UP has exhibited an i n a b i l i t y , or 

unwillingncHU, to correct the same. 

32. 

As a direct and proxiir.ate result ot th i s breach, Entergy haa 

incurred damagea r e l a t i n g to, inter a l i a , the cost ot replacement 

power, the loss ot sales and revenues associated with c u r t a i l i n g 

production from t.he plants i n question, and other costs and 

exi:>enses associated wit:h the UP's f a i l u r e to provide adequate r a i l 

transportation service, i n an amount i n exceat. of $1 m i l l i o n . 

COUNT I I 

BREACH OF COVENANT OF GOOD FAITB 

33. 

Entergy hereby reallogcB and incorporates by reference 11 1-32 

of t h i s Complaibt. 

34. 

In entering the 1983 Agreements and the Interiir. Agreement, the 

partiea stated t h e i r deaire to promote maximum equipment 

u t i l i z a t i o n and transportation efficiency and UP expressly 

conur.itted to exercise good f a i t h to avoid the creation of d e f i c i t 

tonnages. 

35. 

Under i t s contractual comir.itments to Enterqy, UP has both an 

implied and express duty to cooperate with Entergy i n order to 

accomplish the stated objectivea aer f o r t t i i n paragraph 34 herein. 

• 11 -
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36. 

UP has refused to comply with the service standards, which 

were intended to ensure maximum «=»quipment u t i l i z a t i o n and 

transportation efficiency, and has been unable, or unwilling, to 

correct past deficiencies in aervice. 

37. 

UP has engaged m a practice of creating and cumulating 

( r o l l i n g over) d e f i c i t tonnages, rather than f u l f i l l i n g i t s 

contractual commitment to act i n good f a i t h to avoid the creation 

of such d e f i c i t tonnages. 

38. 

Vfhlle UP has neglected to comply with i t s contractual aervice 

standards and refused to correct such deficiencies. UP'o service to 

other PRB coal shippers has, i n UP's words, "consistently exceeded 

[UP'Si own performance goals and contractual performance 

commitments... in recent .xonths." Though service ro Enteigy has 

continued tc deteriorate, UP's "pertonr^^ince levels" tor other 

cus-om^rs "have reached a l l time records." See Applicants' Report 

on .Mer-ger Condition Luplementatioa, Surtace Trcinaportation Board 

Docket No. 32760 (Sub No. 21), Union Pacitic Corporation. Union 

Southern Pacific Rail Corporation. Southern PftcifiC 

Transportation Companv. St. Louis Southwestern Railwav Company. 

^PCgL Corp. and the Denver an^l Rio Grande Western R^i.'road Compafly 

{OVERSIGHT! at 42 ( f i l e d July 1, 1997). 

12 
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39. ^ 

In ignoring and/or refusing tu comply with i t s duty to s a t i s f y 

the pxpresa aervice .standards and stated intent set f o r t h in i t s 

concractual commitments to Entergy, while at the same time choosing 

to provide "record l e v e l " service to other ?RD coal shippers, UP 

has breached the covenant of good f a i t h and f a i r dealing, and haa 

otherwise t a i l e d to act m compliance with standards of commercial 

reasonableness 

40. 

As a d i r e c t and proxL-nate result of UP's breach of the duty of 

good f a i t h and t a i r dealing, Entergy has incurred damages r e l a t i n g 

to , a l i a . Che cost of replacement power, che loss of sales 

and revenues asgociated with c u r t a i l i n g production from the plants 

i n question, and other costs and expenses associated wich the UP's 

f a i l u r e ..o provide adequate l a i l transportation service, i n an 

amount in excess of $1 m i l l i o n ; but such mouetary damages may be 

inadequate to f u l l y compensate Entergy for the lossec and harm 

whicn may be experienced by Entergy and i t s customers. 

PRAYER POR RELIEF 

WHZRBPORE. Entergy prays Cor the following r e l i e f : 

(a) that on the basis ot Counts I and I I , the Court enter a 

judgn-.ent ( i ) declaring that UP has materially breached the 1983 

Agreements and the Interim Agreement, that because of the material 

breach those agreements are unenforceable by UP, and that Entergy 

i s excused from performance under those agreements; and d i ) 

l i 
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ordering UP to pay damages .-elating to the f a i l u r e to meet the 

service standards set forth in those agreements; 

(b) that the Court, alternatively, order tjp to pay a l l 

direct, consv-jquential and incidental damages incurred by Entergy as 

a result of UP's material breach of the 1983 Agreements and che 

Interim Agreement; and 

'(c) that rhe Court award such other and further r e i i e f as i t 

deem.? just and proper. 

TAYLOR. PORTCK, BROOKS PHILLIPS. L L.P. 

B 1. 
ToB F. P h i l l l p a #7 532 
Fredrick R. Tull«y #7534 
Deborah E. Laab #18991 
John P. M u r r i l l #23878 
P. 0. Box 2471 
Baton Rou9e. Louisiana 7082X 
504-387 3221 

WILLIAMS 6 AAI3E1LS0N 
J. Leon HolAcs, Ark. Bar #82078 
Joaco E. Hathaway I I I . Ark. Bar •36085 
Steven W. Quattlebaua, Ark. Bar #84127 
Tweaty-Second Floor 
111 Center Str'.!«t 
L i t t l e RocX, AR. 722G1 
501 372-0800 

SLOVBR LOFTUS 
C. Mi cha 1 Loftus, D.C. Bar #225730 
Christopher A. M i l l s , D.C. Bar #449325 
Prank J . P e r g o l i z i i , D.C. B*^ #405174 
1224 SAvetitaenth Street, V.M. 
Nashiagtna, D.C. 20036 
202 347 7170 

Attoraeya for Entergy Arkansas, Inc. and 
Bntergy Servicea, I n c . 
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STATE OF TE.XAS 

COL'NTY OF MONTGOMERY ) 
SS: 

Charies W Jewell. Jr. being duly swom. deposes and says that he has read 

the foregoing venfied statement, knows the contents thereof, and that the same are true as 

stated, except as to those statements made on information and belief, and as to those, that 

he believes them lo be true. 

Subscnbed and swom to before me 
'nis • dav of October. 19')". 

Notary Public tor Monteomen. C ountv, Texas 

'ly Commission expires 

/•5^'A«N JANET LOLL 
. / % A I \ * V \ NOTARY PUBLIC 
' ^ / ^ J ? j State C Texas 

>.>>.;••"> Comm Exo 04-17.2001 
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I hereby c e r t i f y tihat I have t h i s 2 3rd day of Cctcber, 

'7, caused HIGHLY CONFIDENTIAL copies cf tne foregoing P e t i t i c 

re served by .land upon Applicants' counsel: 

Arvid E. Roach I I , Esq. 
Covington & Burling 
12 01 Pennsylvania Avenue, N.W. 
Washington, D.C. 20044 

Paul A. Cunningham, Esq. 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 
Washington, D.C. 20036 

I f u r t h e r c e r t i f y that 1 caused REDACTED, TUBLIC copies 

:f the foregoing tc be served by f i r s t class mail, postage 
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The Hen. Rodney E. Slater The Hon. .'anet Reno 
Secretar^/ Att'y Gen. of the United States 
'.'. = . De_ 1 . :f Transp. U.S. Dept. cf Justice 
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Finance Docket No. 32760 :Sub-No. 21). 

Andrew B. Kolesar I I I 
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MAYER, BROWN & PL ATT 
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WASHINGTON. D C 20006-1882 

ERIKA Z. j O N t S 
DlOtCT D l * L ( Z O Z ) 7 7 6 - 0 6 4 2 

ejones@rnayerbrown.com 

MAIN TELEPHONE 

Z O e - 4 6 3 - £ 0 0 0 

Ml IN FAX 
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VIA HAND DELIVERY 

Honorable Vernon A. Williams 
S e c r e t a i y 
Surface Transportation Board 
1925 K Street, NW 
Room 711 
Washington, DC 20423-0001 

Augus t 6, 19f '7 

— 

0 7 1W7 

Q , J Puolic Raoorb 

Re: Finance Docket No. 32760 (Sub-No. 2 1 ) , Union 
P a c i f i c Corporation, et a l . -- C o n t r o l and Morger 
-- Southerr. P a c i f i c R a i l Corporation, et a l 

Dear Se c r e t a r y W i l l i a n s : 

Enclosed f o r f i l i n g i n the above-captioned proceeding are 
the o r i g i n a l and t w e n t y - f i v e (25) copies of the H i g h l y 
C o n f i d e n t i a l v e r s i o n of the J o i n t P e t i t i o n of The B u r l i n g t o n 
Northern and Santa Fe Railway Company and the Lower Colorado 
River A u t h o r i t y and the C i t y of Au s t i n f o r Enforcement of Merger 
Condition (BN/SF-80/LCRA-11). I n a d d i t i o n , 25 copies of the 
Redacted P u b l i c Version of t h i s f i l i n g are a l s o enclosed a3 w e l l 
as a 3.'5--'.ch d i s k c o n t a i n i n g the t e x t of the H i g h l y C o n f i d e n t i a l 
v e r s i o n i n Wordperfect 6.1 form.at . 

I would appreciate i t i f you would date-stamp the enclosed 
e x t r a copy of t h i s f i l i n g and r e t u r n i t t o the messenger f o r our 
f i l e s . Thank you f o r your assistance. 

S i n c e r e l y , 

Erika'^Z. Jones 
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REDACTED PUBLIC VERSION 

BN/SF-80 
LCRA-11 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance D( t No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

- CONTROL AND MERGER -
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WtvSTERN RAILROAD COMPANY 

JOINT PETITION OF THE BURLINGTON NORTHERN AND 
SANTA FE RAILWAY COMPANY AND THE 

LOWER COLORADO RIVER AUTHORITY AND 
THE CITY OF AUSTIN 

FOR ENFORCEMENT OF MERGER CONDITION 

EXPEDITED HANDLING REQUESTED 

Pursuant to Decision No. 44 and Decision No. 72 in the above-referenced 

proceeding, petitioners The Burlington Northern and Santa Fe Railway Company 

("BNSF")- and the Lower Colorado River Authority and the City of Austin (collectively 

"LCRA/Austin") petition the Surface Transportation Board ("Board") for an order of 

enforcement directing UP to permit BNSF to utilize its trackage rights over UP to provide 

- The acronyms used herein are the same as those in Appendix B to Decision 
No. 44. 



rail service to LCRA/Austin's Fayette Power piojsct coal-fired station at Halsted, TX.-

BN obtained these trackage right? under Section 4 of the BNSF Agreement, which 

agreement, with certain modifications, was imposed by the Boarc as a condition ofthe 

merger of Union Pacific and Southern Pacific ("UF/SP merger"). 

LCRA/Austin has entered into a contract with BNSF for transportation of volumes 

of coal that are not subject to an existing contract between LCRA/Austin and UP. See 

Verified Statement of Daniel G. Kuehii ^hereinafter "Kuehn V.S.") at 4. As explained by 

Mr. Kuehri, this contract is of major importance to LCRA/Austin and to BNSF — 

importance that extends well beyond the several hundred thousand tons of coal traffic 

directly involved - because of its iinplications for BNSF's ability to compete more 

effectively for the bulk of LCRA/Austin's coal trrffic in bidding that will occur 

LCRA/Austin also believe that BNSF service unc'er the new contract v/il! help to alleviate 

thf iact of very high recent UP cycle times. E NSF has scheduled a loaded coal train 

to depail from the PRB on or about August 15, 1997, but UP has refused to permit 

BNSF to use its trackage rights to access the Halsted plant and has informed 

LCRA/Austin th?t BNSF has no present right to use the trackage rights.-

- In Decision No. 72, the Board stated that "any beneficiary of the Decision No. 44 
conditions has the right to seek relief from the Board." Slip op. si 8 (footnote omitted). 
See also id. at 8 n.18 ("We wish to clarify that shippers have rights under the BNSF 
agreement because we have imposed the terms thereof as a condition of the merger. 
* * * [Sjhippers have recourse to the Board for enforcement of the merger conditions."). 

- Because the BNSF coal train is scheduled to depart for the Halsted facility on or 
about August 15, 1997, petitioners request that UP be required to respond to this petition 
as scon as practical and that the Board expedite consideration of the petition, issuing 
a decision as soon thereafter as practical. 



As the Board has stated, UP has represented that LCRA/Austin woulc be 

regarded as a 2-to-1 shipper "that would gam access to BNSF under the terms of the 

BNSF agreement." Decision No. 57, slip op. at 7. The BNSF Agreement and the June 

1, 1996 Agreement implement.'ng BNSF's trackage rights between Sealy, TX and Waco 

and Eagle Pass, TX expressly provide that BNSF's trackage rights are effective upon the 

consuinmation ofthe merger.- Moreover, UP stated, in answer to a direct question put 

at deposition by counsel for LCRA/Austin, that BNSF would have access to LCRA's 

Halsted facility immediately after the UP/SP merger to move any volumes not under UP 

contract. Rebensoorf Jan. 23, 1996 Dep. 344-346. Accordingly, petitioners request that 

the Applicants be required to "honor the representations they made during the course 

of the merger proceeding" (Decision No. 57, slip op. at 6) and be directed to permit 

BNSF to move coal to the Halsted plant under a contract covering volumes not 

committed to UP under the existing contract between LCRA/Austin and UP. 

ARGUMENT 

BNSF obtained trackage rights to serve LCRA/Austin's Fayette Power Project 

located at Halsted, Texas pursuant to Section 4 of the BNSF Agreement. See BNSF 

Agreement, dated Sept. 25, 1995, Section 4 and Appendix A (listing "Halsted TX (i .CRA 

plant") as a 2-to-1 point "Referred to in Section 4b"); see also Supplemental Agreement, 

As noted above (note 2, supra), the Board has expressly provided for shippers, 
si.'ch as LCRA/Austin, to seek enforcement of merger conditions. Moreover, because 
tnis matter does not involve a dispute over the meaning of the agreements' terms or the 
appropriateness of any proposed implementation arrangement, but rather the availability 
of rights that are set forth unambiguously in the agreements and imposed as a morc?r 
condition by the Board, this matter is properly within fhe jurisdiction ofthe Board, rather 
than subject to arbitration. 



dated Nov. 18, 1995, Appendix A, at 2 (same). In Decision No. 57, the Board 

recognized that Applicants had represented LCRA/Austin to be "one of the many 2-to-1 

shippers that would gain access under the terms of the BNSF agreement." Slip op. at 

7 (emphasis added). The Board further stated that the Applicant?, would be "held" to this 

representation. Decision No. 57, slip op. at 7. As "one of the many 2-to-1 shippers" 

covered by the trackage rights agreements between BNSF and UP, LCRA/Austin is the 

beneficiary of trackage rights that were to become "effective upon UP's acquisition of 

control of SP pursuant to tKe application currently pending before the STB in Finance 

Docket No. 32760." Sealy, Texas to Waco and Eagle Pass, Texas Trackage Rights 

Agreement, dated June 1, 1996, at 2. See also BNSF Agreement, dated Sept. 25, 1995, 

at 19 (stating that agreement would be effective "upon UP's acquisition of control of SP"). 

As detailed in the Verified Statement of Earl W. Woolley (hereinafter "Woolley 

V S."), at no tim.e during the negotiations leading up to the execution of the implementing 

trackage rights agreements did UP ever state or take ihe position that BNSF's rights to 

serve the Halsted plant would not commence upon consummation of the merger but only 

when UP's current contract with LCRA/Austin expires. Neither the BNSF Agreement nor 

the final trackage rights agreement contain any such limitation, and the understanding 

of the parties was "that the Halsted Agreemient v/as to become effective at the same time 

the other trackage rights agreements arising out of the Settlement Agreement became 

effective." Woolley V.S. at 2. 

UP also made representations that BNSF's rights to serve under the BNSF 

Agreement would be effective immediately upon consummation of the UP/SP merger in 



the deposition of John H. Rebensdorf, then Vice President — Strategic Planning for 

Union Pacific Railroad. Mr. Rebensdorf clearly stated that, under the BNSF Agreement, 

BNSF could gain access to the Halsted p'ant immediately upon consummation of the 

UP/SP merger and begin to move any traff c that v^as not then under contract. 

Q. Is it your intention that LCRA be treated as a two-to-one point, the 
Fayette power project of LCRA in the City of Austin be treated as a two-to-
one point? 

A. Halsted is a two- .o-one point. 

* * * « 

Q. * * * * Those trackage rights are exercisable by BN tor the Halsted plant 
immediately after the merger takes effect, correct? 

A. That is correct. 

Q. Ignoring whether LCRA is in a position to take advantage of them by 
virtue of other contractual obligations, they're exercisable immediately upon 
consummation of the merger? 

A. That's correct. 

Rebensdorf Jan. 23, 1996 Dep. at 344-346. Mr. Rebensdorfs testimony is thus 

consistent with Mr. Woolley's understaniing ofthe effective di^te of BNSF's right to serve 

the Halsted plant under the BNSF Agreement and the implementing trackage rights 

agreement.- Accordingly, the terms of the agreements betv/een BNSF and UP 

A little over four weeks later, however. Applicants 
entered into the June 1, 1996 Sealy, Texas to Waco and Eagle Pr.ss, Texas Trackage 
Rights Agreement, which, as noted above, reiterated the representation that BNSF's 
trackage rights would commence immediately upon UP's acquisition of control of SP and 



unambiguously confer upon BNSF the nght to access LCRA/Austin's Halsted plant 

immediately upon UP's acquisition of control of SP, which took place on September 11, 

1996. 

UP, however, has asserted that its refusal to permit BNSF to access the Halsted 

plant is justified by Decision No. 57. UP's reliance on Decision No. 57 is misplaced. In 

that decision, the Board denied LCRA/Austin the right to invoke the contract modification 

condition as to the Halsted plant. In denying LCRA/Austin the benefits oi the contract 

modification condition, the Board stated that LCRA/Austin is not a 2-to-1 shipper "for the 

purposes of the cor tract modification condition/ Decision No. 57, slip op. at 7 

(emphasis added). The Board specifically relied upon the fact that "Applicants . . . never 

represented that LCRA/Austin would be treated as a 2-to-1 shipper for purposes of CMA 

Paragraph 3." Id. But the Applicants clearly did represent that BNSF's rights to serve 

LvvK/VAustin's plant wculd be effective immediately after the merger. These 

representations v/ere made both in the effective date icrms of the BNSF Agreement and 

the trackage rights implementation agreement, and in the statements of Mr. Rebensdorf 

at his deposition. In the words of Decision No. 57, "This is the reoresentation that 

applicants made and this, therefore, is the representation to which they [should] be held." 

Id. 

made direct reference to LCRA, but did not except LCRA from the provision relating to 
the immediate commencement of BNSF's trackage rights upon consummation of the 
merger. The express terms of the agreements betv/een BNSF and UP should be given 
effect by the Board now. 



Petitioners here, however, are not seeking to invoke the contract modification 

condition or revisit the issue of whether LCRA/Austin is a 2-to-1 shipper for the purposes 

of that condition. Because the coal traffic at issue here is not committed under the 

existing UP contract, this petition has nothing whatever to do with reopening or modifying 

any existing contract between LCRA/Austin and UP. Rather, this petition seeks only to 

hold UP to the terms of its agreements with BNSF and its representations during the 

merger proceeding that LCRA/Auf tin would be treated as 2-to-1 shipper for purposes of 

BNSF access over the trackage rights, and that those rights wouid be effective upon 

consummation of the rr ,rger. Nothing in Decision No. 57 altered LCFl/VAustin's 2-to-1 

status for purposes of receiving BNSF service for movements not covered by a UP 

contract. Accordingly, Decision No. 57 provides no grounds whatever to deny BNSF 

access to LCRA/Austin's Halsted plant for the purpose of transporting coal not subject 

to an existing UP contract. 

Finally the order sought here is consistent with the intent of the Board to promote 

effective con-ipetition between BNSF and UP. As Mr. Kuehn discusser in his Verified 

Statement, LCRA/Austin is interested in obtaining proposals from BNSF for transportation 

of coal upon the expiration of :, Kuehn V.S. at 

3. "[A] contract with BNSF for transportation of even the small portion of our volume that 

is not committed under our UP agreement would enable BNSF to test ou; its operations 

for this movemert, gauge the commercial and operational effectiveness of the subject 

trackage rights, and put it in a better position to compete vigorously for the larger 

-7-



volumes when they become available." Id.- Thus, UP's refusal to permit BNSF to 

access the Halsted facility not only violates the plain terms of its agreements with BNSF, 

which, as modified, were imposed by the Board as conditions of the UP/SP merger, but 

also frustrates the intent of those agreements to promote effective competition for 

affected rail shippers. 

CONCLUSION 

As noted above, BNSF has a coal tram scheduled to depart from the PRB to the 

Halsted plant on or about August 15, 1997. Accordingly, petitioners request that UP be 

required to file its response as soon as practical, and that the Board expedite its 

consideration of the petition and issue its decision as soon thereafter as practical. 

For the reasons set forth in this petition, the Board should enforce the conditions 

imposed in the UP/SP merger and order UP to permit BNSF to sen/e LCFIA/Austin at its 

Halsted power plant. 

- Furthermore, BNSF service for non-covered coal would also "help to alleviate the 
impact of the UP service problems" that LCRA/Austin iias recently experienced. Kuehn 
V.S. at 4. 

-8-



Respectfully submitted. 

6- lUceJuul -/^/^-^^^^ 
C. Michael Loftus 
Donald G. Avery 
Andrew B. Kolesar III 
Slover & Loftur 
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Washington, D.C. 20036 
(-̂ 02) 347-7170 

OF COUNSEL: 

Slover & Loftus 
1224 Seventeenth Street, N.W. 
Washington, D.C. 20036 

Attorneys for the Lower 
Colorado River Authority 
and the City of Austin 

Erika Z. JoKes 
Adrian L. Steel, Jr. 
Roy T. Englert, Jr. 
Kathryn A. Kusske 
Mayer, Brown & Piatt 
2000 Pennsylvania Ave., N.W. 
Washington, D.C. 20006 
(202) 463-2000 

Jeffrey R. Moreland 
Richard E. Weicher 
Janice G. Barber 
Michael E. Roper 
Sidney L. Strickland, Jr. 

The Burlington Northern 
and Santa Fe Railway Company 
3017 Lou Menk Drive 
P.O. Box 961039 
Ft. Worth, Texas 76161-0039 
(817) 352-2353 

and 

1700 East Golf Road 
Schaumburg, Illinois 60173 
(847) 995-6887 

Attorneys for 
The Burlington Northern 
and Santa Fe Railway Company 

August 6, 1997 
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CERTIFICATE OF SERVICE 

I do hereby certify that a copy of the foregoing Joint Petition for Enforcement 

(BN/SF-80; LCRA-11) was served, by first-clabs mail, postage prepaid, on all Parties 

of Record in Finance Docket No. 32760. 

Adam C. Sloane 
Mayer, Brown & Piatt 
2000 Pennsylvania Ave., N.W. 
Washington, D.C, 20006 



VERIFIED STATEMENT 

OF 

EARL W. WOOLLEY 

My name is Earl W. 'WooUey and I am r>irector Contracts and Joint Facilities of The 

Burlington Northem and Santa Fe Railway Company ("BNSF'). My business address is 2600 Lou 

Menk Drive, Fort Worth, TX 76131. I began my railroad career in 1961 as a clerk for the St. Louis-

San Francisco Railway Company ("Frisco") and have held numerous positions with Frisco and 

Burlington Northem Railroad Company. These positions include Traveling Auditor, Internal 

Auditor, Maiiager of Contracts and Assistant Director Contracts and Joint Facilities. I assumed my 

present position in 1995. In my present position, I am responsible for negotiation and administration 

of all operating and joint facility contracts for the southem portion of BNSF. In addition, I 

negotiated all trackajrc rights and other op<̂ ra*!.ig agreements with Union Pacific Railroad Company 

("UP") resulting from the September 25, 1995 Settlement Agreement ("Settlement Agreement"), 

as amended, with UP. 

One of the trackage rights agreements lhat I negotiatea with UP is the Trackage Rights 

Agreement dated as of June i . 1996, covering the grant of trackage rights to BNSF from Sealy to 

Waco to Eagle Pass ("the June 1, 1996 Agreement"). A copy of the June 1, 1996 Agreement is 

included in Exhibit B of UP/SP-266, filed with the Board on June 28, 1996. Included in the grant 

of trackage rights is the right for BNSF to move loausd and empty unit coal trains into and out the 

Lower Colorado River AuTho.ity ("LCRA") Plant at Halsted, Texas, on the UP's line between Sealy 



and Taylor, Texas. The June 1, 1996 Agreement, like all ofthe other trackage rights arising from 

the Settlement Agreement, became effective upon consummation of the UP consolidation with 

Southem Pacific ( SP"). I understand the UP is taking the position that BNSF does not have the 

right to serve the LCRA Halsted Plant unti! UP's contract with LCRA covering the transportation 

of coal to the Halsted Plant expires. The June 1, 1996 Agreement contains no such limitation. 

BNSF's right to move loaded and empty unit coal trains to and from the Halsted Plant is completely 

unrestricted and became effective as of the date of the UP/SP consolidation. 

During the negotiation process, I met with UP several times to discuss the various trackage 

rights agreements arising out of the Settlement Agreement with UP. At no time during my meetings 

with UP did UP ever state that BNSF's trackage rights to serve LCRA at Halsted were not to 

become effective until the expiration of a rail contract with UP or any other future time. The 

understanding was that the June 1,1996 Agreement was to become eflfectivc at the same time the 

other trackage rights agreements arising out of the Settlement Agreement became effective. 



VERIFirATION 

THE STATE OF TEXAS ) 

) 
COLTMTY OF TARRANT ) 

Earl W. Woolley, being duly swom, deposes and says that he has read the 

foregoing statement, and that the contents thereof are true and correct to the best of his 

knowledge and belief. 

5T W. Woolley ^ Woolley 

Subs9jr»bed'ai»d,̂ wom to before me on this 4ih day of August, 1997. 

e^K^/^ i Notary Public 
My Commission expilfesii' 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

UNION PACIFIC CORPORATION, UNION 
PACIFIC RAILROAD COMPANY, AND 
MISSOURI PACIFIC RAILROAD COMPANY 
-- CONTROL AND MERGER — SOUTHERN 
PACIFIC RAIL CORPOPJVTION, SOUTHERN 
PACIFIC TRANSPORTATION COMPANY, 
ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP., AND THE 
DENVER AND RIO GRANDE WESTERN 
RAILROAD COMPANY 

Finance Docket No. 32760 

- REu.... ' .D PUBLIC VERSION 

VERIFIED STATEMENT 

OF 

DANIEL G. KUEHN 

My name i s Daniel G. Kuehn. I am Manager, Fuel & 

Energy Management f o r the Lower Colorado River A u t h o r i t y ("LCRA") 

which i s l o c a t e d i n A u s t i n , Texas. This V e r i f i e d Statement i s 

presented on behalf of LCRA and the C i t y of A u s t i n , Texas ("Aus­

t i n " ) . LCRA/Austin are j o i n t owners of the Fayette Power P r o j e c t 

locat'.J i n Halsted, Texas ( "FPP" ) which burns approximately 6 

m i l l i o n tons per year of coal from the Powder River Basin of 

Wyoming ("PRB"). 

This statement i s submitted in support of the Joint 

P e t i t i o n of the Burlington Northern and Santa Fe Railway Company 

("BNSF") and LCRA/Austin for Enforcement of Merger Condition. 



LCRA/Austin have recently entered i n t o a r a i l t ransportation 

contract with BNoF f o r the movement of coal from the PRB to the 

FPP. Service undor t h i s contract i s scheduled to commence on 

August 15, 1997. The Union Pacific Railroad Company ("UP") has 

refused to permit BNSF to u t i l i z e trackage r i g h t s that BNSF 

obtained i n the UP/SP merger to haul t h i s coal t r a f f i c to the 

FPP. I t i s extremely important to LCRA/Austin that BNSF be 

permitted to exercise i t s r i g h t s to serve our plant bcth because 

of our desire to f a c i l i t a t e e f f e c t i v e competition from BNSF f o r 

our t r a f f i c , and because of problems UP i s having with i t s cycia 

time performance for our u n i t coal t r a i n s i n UP service. 

LCRA/Austin had some discussions with BNSF cr.,earning 

the p o s s i b i l i t y of obtaining BNSF service f o r up to 10% of our 

t r a f f i c i n the f a l l of 1995. At that time, we were seeking 

c l a r i f i c a t i o n from t h i s Board as to LCRA/Austin's entitlement to 

reduce our mi nimu.m volume commitments to the UP under our e x i s t ­

ing contract by up to 50% pursuant to the contract m.odification 

condition that was imposed by the Boaro i n approving the UP/SP 

mergec. A f t e r the Board issued i t s decision denying our p e t i t i o n 

for c l a r i f i c a t i o n , BNSF approached us about the p o s s i b i l i t y of 

entering i n t o a contract f or transportation of any portion of our 

coal t r a f f i c that might not be committed under our e:.isting coal 

transportation agreement with the 'JP. 

We were very interested i n t h i s p o s s i b i l i t y f o r two 

reasons. The f i r s t i s that we are interested i n obtaining 

proposals from BNSF for transportation of our coals upon the 
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e x p i r a t i o n of 

we n a t u r a l l y want to request 

prcjposals from BNSF fo r a contract that would take e f f e c t 

we have to request proposals from BNSF some time i n l a t e 

or early i n order to allow time f o r negotiation and 

execution of a contract i f BNSF proves to be the most economical 

option. 

We believe that a contract with BNSF now for transpor­

t a t i o n of even the small portion of our volume that i s not 

committed under our UP agreement would enable BNSF to test out 

i t s operations for t h i s movement, gauge the commercial and 

operational effectiveness of the s bject trackage r i g h t s , and put 

i t i n a better p o s i t i o n to compete vigorously f o r the larger 

volumes when they become available i n 

A second reason f o r our i n t e r e s t i n BNSF service i s 

that we have been experiencing s i g n i f i c a n t and growing problems 

recently with respect to the cycle time performance provided by 

the UP. We hoped that converting one of our tr a i n s e t s over to 

BNSF service would increase the p r o d u c t i v i t y of that t r a i n s e t anii 

help to a l l e v i a t e the impact of the UP service problems. 

- 3 -



We signed the r a i l t r a n s p o r t a t i o n agreement w i t h BNSF 

on J u l y 22, 1997 f o r s e r v i c e t o begin as soon as p o s s i b l e . This 

c o n t r a c t covers only tonnage which i s not committed t o UP under 

our p r e - e x i s t i n g agreement w i t h i t . Our UP c o n t r a c t covers 95% 

of our shipments from the PRB. 

The BNSF c o n t r a c t 

has a minimum volume of 270,000 tons f o r each of two per i o d s , 

s u b j e c t t o the l i m i t a t i o n t h a t i n no event w i l l LCRA/Austin s h i p , 

or be o b l i g a t e d t o sh.-.p, more than 5% of our coal t r a f f i c t o the 

Fayette Power P r o j e c t . 

Both LCRA/Austin and BNSF have been informed by UP, 

w i t h i n the l a s t few days, t h a t UP w i l l r e f u s e t o perm i t BNSF t o 

u t i l i z e i t s trackage r i g h t s t o i n i t i a t e s e r v i c e under our new 

c o n t r a c t on the grounds t h a t BNSF's trackage r i g h t s are not 

e f f e c t i v e u n t i l the e x p i r a t i o n of the i n i t i a l term of our UP 

c o n t r a c t . This i s c o n t r a r y t o both BNSF's and LCRA/Austin's 

understanding, which i s t h a t the BNSFs trackage r i g h t s were 

e f f e c t i v e upon consummation of t i i e merger. 

I t i s e s p e c i a l l y t r o u b l i n g t o LCRA/Austin t h a t UP i s 

att e m p t i n g t o prevent the implementation of BNSF s e r v i c e a t a 

time when UP, i t s e l f , i s encountering tremendous problems i n 

p r o v i d i n g t i m e l y s e r v i c e t o us. We viewed the i n i t i a t i o n of BNSF 

se r v i c e as a p o s i t i v e step both f o r LCRA/Austin and f o r UP, 

because i t would r e l i e v e some of the pressure on UP. 
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The r a i l s e r v i c e commitment p r o v i s i o n s of our c o n t r a c t 

w i t h the UP c a l l f o r a c y c l e tim.e of hours. 

This f i g u r e does not inc l u d e loading and unloading time ( t y p i c a l ­

l y hours per cy c l e ) or time associated w i t h such causes as 

for c e majeure events. We have had problems w i t h high c y c l e times 

i n v a r i o u s periods i n the past but have g e n e r a l l y been able t o 

work w i t h UP (and w i t h the Chicago s, Northwestern T r a n s p o r t a t i o n 

Company p r i o r t o i t s a c q u i s i t i o n by UP) t o address these s i t u a ­

t i o n s . However, w i t h i n the l a s t few months, our s e r v i c e has 

d e t e r i o r a t e d r a p i d l y , w i t h c ycle times going from an average of 

hours in May, to hours in June, and hours i n July. 

(These f i g u r e s are f o r the t o t a l c y c l e , and i n c l u d e l o a d i n g and 

unloading t i m e s ) . 

In recent conversations w i t h UP personnel, I have been 

advised t h a t the c u r r e n t s e r v i c e problems we are encountering are 

a t t r i b u t a b l e i n s i g n i f i c a n t p a r t to inadequate numbers of t r a i n e d 

and q u a l i f i e d crews. I was t o l d t h a t UP/SP has r e c e n t l y h i r e d 

approximately 800 new crews t o address t h i s s i t u a t i o n , but t h a t 

i t w i l l be se v e r a l months before these crews can be t r a i n e d and 

placed i n s e r v i c e . 

The short term contract thac LCPJ^./Austin have entered 

into with BNSF has a great deal cf i .portance to us as a means to 

allow BNSF to t e s t out i t s operations u t i l i z i n g the trackage 

rights before i t i s requested to submit bids on our post 
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PRB coal t r a f f i c . The on-the-ground experience BNSF obtains 

w i l l eliminate uncertainty and allow i t to compete more effec­

t i v e l y for our t r a f f i c . In addition, we beliave the BNSF service 

w i l l be hel p f u l from a service/trainset p r o d u c t i v i t y perspective. 

We request t h i s Board's prompt action on t h i s matter so that BNSF 

may i n i t i a t e service on our contract on August 15 or as soon 

thereafter as possible. 
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STATE OF TEXAS 

COUNTY OF TRAVIS ) 

SS: 

DANIEL G. KUEHN, being duly svorn, deposes and says 

that he has read the foregoing, knows the contents thereof, and 

that the same are true as stated t o the best of his knowledge, 

information and b e l i e f . 

c\]a^M. '}/uiL-
Daniel G. Kuehn 

Sworn and subsribed before me 
day of August, 1997 

this ( j p " 

Notary Public 
My Commission Expires: 

LESLIE HUDSON ) 
NOTARY PUBLIC 

State of Texas 
Comm Exp 01 13-99 



VERIFIED STATEMENT 

OF 

EARL W. WOOLLEY 

.My name is Earl W. Woolley and I am Director Contracts and Joint Facilities of The 

Burlington Northem and Santa Fe Railway Company ("BNSF'). My business address is 2600 Lou 

N!enk Drive, Fort Worth, TX 76131. 1 began my railroad career in 1961 as i clerk for the St. Louis-

San Francisco Railway Company ("Frisco") and have helu numerous positions with Frisco and 

Burlington Northem Railroad Company. These positions include Traveling Auditor, Internal 

Auditor, Manager of Contracts and Assistant Director Contracts and Joint Facilities. I assumed my 

present position in 1995. In my present position, I am responsible for negotiation and administration 

of all operating and joint facility contracts for the southem portion of BNSF. In addition, I 

negotiated all tnckage rights and other operating agreements with Union Pacific Railroad Company 

("UP") resulting from the September 25, 1995 Settlement Agreement ("Settlement Agreement"), 

as amended, with UP. 

One of tlie trackage nglits agrecnicntii tliat I negotiated with LT is tlie Trackage Righis 

Agreement dated as of June 1. 1996, covering the grant of trackage rights to BNSF fiom Sealy to 

Waco to Eagle Pass ("the June 1, 1996 Agreement"). A copy of the Jime 1, 1996 Agreement is 

included in Exhibit B of UP/SP-266, filed with the Board on June 28, 1996. Included in the grant 

of trackage rights is the right for BNSF to move loaded and empty unit coal trains into and out the 

Lower Colorado River Authority ("LCRA") Plant at Halsted, Texas, on the UP's line between Sealy 



and Taylor, Texas. The June 1, 1996 Agreement, like al! of the other trackage rights arising fiom 

the Settlement Agreement, became eftective upc; consummation ot the UP consolidation with 

Southem Pacific ("SP"). 1 understand lhe UP is taking vhe position that BNSF does not have the 

right to serve the LCRA Halsted Pla.it until UP's contract with LCRA covering the transportation 

of coal to the Halsted Plant expires. The June 1, \°-)6 Agreement contains no such limitation. 

BNSF's right to move loaded and empty unit co?l trains to and from the Halsted Plant is completely 

unrestricted and became effective as ofthe date ofthe UP/SP consolidation. 

During the negotiation process, I met with UP several times to discuss the various trackage 

rights agreements arising out ofthe Settlement Agreement with UP, At no time during my meetings 

with UP did UP ever state that BNSF's trackage rights to serve LCRA at Halsted were not to 

become effective until the expiration of a rail conUT"'t with UP or any other future time. The 

understanding was that the June 1, 1996 Agreement was to become effective at the same time the 

other trackage nghts agreements arising out of the Settlement Agreement became effective. 



VERIFICATIOM 

THE STATE OF TEXAS ) 

) 
COLmV OF TARRANT ) 

Earl W. Woolley, being duly swom, deposes and says that he has read the 

foregoing statement, and that the contents thereof are true and correct to the best of his 

knowledge and belief. 

art W. Woolley ^ 

Subscjri4)€d'awJ,5wom to before me on this 4th day of August, 1997. 

^ I ./?l^^^ rT^l/^^^ 

My Commission expi'rtfS! 
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WILLUM L. SLOVER 
c. MICHAEL L o r r u s 
DONALD O. AVEBY 
JOHN H. LE SEIIB 
KELVIN J. DOWD 
HOBEHT D.BOSENBEBO 
CHFISTOPHER A. MILLS 
FRANK J, PEROOUZZI 
ANDHEW B. KOLESAB I I ' 

1^-

S L O V E H SC L O F T U S 
ATTOBNBTS AT LAW 

UMM SBVEimSBNlH S I H B K T , N . W. 

WASHINOTON, O. C. SOOOe 

August 4, 1997 

Honorable Vernon A. Williams 
Secretary 
Surface Transportation Board 
Case CODtrol Unit 

v '^ lT ' Finance Docket No. ±^25 K Street, N.W 
Washington, D.C. 20423-0001 

Re: Finance Docket No 

32760(Sub-No. 21) 

.̂ wox.̂ c iJocKet No. 32760 (Sub-No 21) 
Union Pac i f i c Corporatior et 
control and Morge? - S o u : - " i : . ; : . 
R a i l c. iT-poT^t^on. a] ^ i 3 rn P a c i f i c 

Dear Mr. S e c r e t a r y : 

please f i n f ^ n " o r ? g f n i / i i d " L e n t J ! ' ? i ; ^ ^ ^ ^ p roceed ing 
t i o n o f the Lower Colorado R i T e r A u t l l l • I 2 ° ^ ^ ^ ^ ° ^ the P e t i -
A u s t m , Texas f o r Leave t o ? n I ^ O ^ t " ^ o ' r ^ S e ^ ? . ' c ^ ! x o S ' ^ ^ ° ^ 

K i n d l y i n d t 2 a t f ^ ^ i e ° ? p ; I T L l l T . Z l l T l l ^ ^ ' ^ ^ 
r e t u r n i n g i t w i t h our m e s L nge r . ^ ^ " " ^ ^ ^ ' ' ^^^ ^ °Py ^ " d 

~"T?JTra3 
O m o t 9f t h « S»cf s taty 

S i n c e r e l y , 

m 0 4 19V/ 

art of 

C. Michae l L o f t u s ^ 

''"R?ie?''S:rho°"/^^ Colorado 
Kiver A u t h o r i t y and the City of 
Austin, Texas ^ 

Enclosures 

CO: Parties of Record 



BEFORE THE 
SXTRFACE TRANSPORTATION BOARD 

—---J.CRA-10 

UNION PACIFIC CORPORATION, UNTON 
PACIFIC RAILROAD COMPANY, AND 
MISSOURI PACIFIC RAILROAD COKPANY 
-- CONTROL i\ND MERGER -- SOUTHERN 
PACIFIC RAIL CORPORATION, SOUTHERN 
PACIFIC TRANSPORTATION COMP.W/, 
ST. LOUIS SOUTHWESTERN RA: WAY 
COMPANY, SPCSL CORP., AND ,HE 
DENVER AND RIO GRANDE WESTERN 
RAILROAD COMPANY 

Finance Docket No. 32760 
(Sub-No. 21) 

PETITION OP 
THE LOWER COLORADO RIVER AtJTHORITY 

AND THS CITY OP AUSTIN, TEXAS 
FOR LEAVE TO FILP OUT OF TIME 

The Lower Colorado River Authority ("LCRA") and The 

City of Austin, Texas ("Austin") ( j o i n t l y "LCRA/Austin"') hereby 

P e t i t i o n f o r Leave to Fi l e t h e i r comments i n response t o the 

Board's Decision No. 1 i n t h i s docket one business-day out of 

time. LCRA/Austin endeavored to f i l e thesa comments on Friday, 

August 1, 1997, but due to an unanticipated delay i n repro­

duction, LCRA/Austin's representative d id not a r r i v e at the 

Board's o f f i c e s u n t i l approximately 5:18 p.m., and as a r e s u l t , 

LCRA/Austin were unable to f i l o the comments on that date. 

Since granting t h i s P e t i t i o n w i l l not prejudice any 

party's i n t e r e s t s i n t h i s proceeding, LCRA/Austin r e s p e c t f u l l y 

request that the Board accept t h e i r comments out of time. 



OF COUNSEL: 

Slover & Loftus 

Dated: Algust 4, 199: 

Respectfully submitted. 

By: C. Mici 
Donald G. Avery 
Andrew B. Kolesar m 
Slover & Loftus 

(.<J02) 347-7170 

Attorneys f o r the Lower 
Colorado River A u t h o r i t y 
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CERTIFICATE OP SERVICE 

I hereby c e r t i f y that on t h i s 4th day of August, li»97, 

I served copies of the foregoing P e t i t i o n by hand upon the 

fo l l o w i n g : 

Arvid E. Roach I I , Esq. 
Covington & Burling 
12Cl Pennsylvania Avenue, N.W. 
Washington, D.C. 20044 

Paul A. Cunningham, Esq. 
Har)cins Cunningham 
1300 Nineteenth Street, N.W. 
Washington, D.C. 20036 

Michael D. B i l l i e l , Esq. 
Joan S. Huggler, Esq. 
U.S. Department of Justice 
A n t i t r u s t Division, Suite 500 
325 Seventh Street, N.W. 
Washington, D.C. 20530 

Erika Z. Jones, Esq. 
Mayer, Brown & P i a t t 
2000 Pennsylvania Avenue, N.W. 
Suite 6500 
Washington, D.C. 20006 

and by f i r s t class mail, postage prepaid, on a l l other p a r t i e s of 

record i n Finance Docket No. 32760 (Sub-No. 21). 

mam 
Andrew B. Kolesar I I I 
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CHARLES A. SPITULNIK 

(202)tM.«lM 

H O P K I N S & S U T T E R 
(A PAiTNBHlOT WCLUDINO norStf lONAL COrfOIATIOMf) 

U t SIXTEENTH STREET, N.W., WASHINOTON. D.C. 20006.4103 (202) 1354000 

FACSIMILE ( 2 0 2 ) M ) 4 I ) « 

nrreitNET imf-.iitn 
CKRAOOOFFICB TM»BB PBfT MATIONAL fLAZA t t tOl - t lM 

DETIOrr OFFICE JMOLIVBUNOU lUnV 120 MOT, MI 4«l«J-l l» 

AugviSt 1. 1997 

Mr. Vemon A. Williams 
Office of the Secretary 
Case Control Unit 
ATTN: STB Finance Docket No. 32760 (Sub-No. 21) 
Siirface Transportation Board 
Mercury Building 
1925 K Street. N.W. 
Washington, D.C. 20423-0001 

Re: Union Pacific Corp. etal - Control & Merger -
Southem Pacific Rail Corp., et a l 
Finance Docket No. 32760 (Sub-No. 21) 

Dear Mr. Williams: 

Enclosed please find an original and 25 copies of the Petition of Southem 
Califomia Regional Rail \uthority ("SCRRA") For Leave To File Comments ("SCRR-5") 
for filing in the above-rei renced action. Also enclosed is a 3.r inch diskette containing 
the text of this pleading in WordPerfect 5.1 format. 

Please date-stamp the extra copy provided and retum it with our messenger. 
Thanlc you. 

Al"5 C /. I'.5/ 
(i 

Sincerely 

/ / / ^ 

Charles 

Enclosure 
cc: All Parties of Record 

08.039-1 



8CRR-5 
SURFACE TRANSPORTATION BOARD 

Washington, D.r 

Finance Docket No, 32760 (Sub-No. 21) 

Union Pacific Corporation, Union Pacific Railroad C013 
and Missouri Pacific Railroad Company - Control and „ 

Southem Pacific Rail Corporation, Southern Pacific x 
lYansportation Company, St. Lotiis Southwestem ' ^ w a y 

Company, SPCSL Corp., and the Denver and Rio orande 
Westem Railroad Company 

[OVERSIGHT] 

PETITION OF SOUTHERN CALIFORNIA REGIONAL RAIL AUTHORITY 
FOR LBAVg TP m n CPMMBWT8 

Sojthem Califomia Regional Rail Authority ("SCRRA") hereby petitions this 

Board pursuant to 49 C.F.R. §1117.1 for leave to fiJe Comments with respect to the 

Board's oversight of the control and merger transactions approved in Finance Docket 

No. 32760, Union Pacific Corporation. Union Pacific Railroad Company, and Missouri 

Pacific Railroad Company ~ Control and Merger Southem Pac(/ic Rail Corporation, 

Southem Pacif.: Transportation Company, St. Louis Southivestem Railway 

Company. SPCSL Corp., and the Denver and Rio Grande Westem Railroad Company 

{"UP/f̂ P"), Decision No. 44 (Service Date August 12, 1996). The Board's order 

establishing this proceeding, issued on May 1, 1997, required all parties who wished 

to participate as a party of record to notify the Board of their intention by no later than 

May 27,1997. At that time, Sk. RA did not believe that comments would be required. 

However, changing circtunstances since that time have caused SCRRA to conclude that 

052028-1 
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it should advise the Board of the impact on its operations of the merger transaction 

apprc 'ed in Decision No. 44. 

SCRRA is a joint powers authority, formed pursuant to Cal. Pub. Utilities Code 

§ 130255 and Cal. Govt. Code S6500 et seq., and pursuant to an agreement among Its 

five member county transportation agencies: the Los Angeles Coimty Metropolitan 

Transportation Authority; the Orange County Transportation Authority, the Riverside 

County Transportation Commission, San Bernardino Associated Govemments; and the 

Ventura Coimty Transportation Commission. It is charged with responsibility for 

planning, design and constmction, and then f dministering the operation of regional 

passenger lines serving the five member covmties. SCRRA participa ed as a party of 

record in the proceedings in which the Board approved this merger. 

In the application. Union Pacific Railroad Company ("UP") and Southern Pacific 

Transportation Company ("SP") made representations as required by 49 C.F.R. 

§ 1180.8(a)(2) about the potential impact of the merger on SCRRA's commuter raU 

service. As explained in more detail in its Comments {SCRR-6), which are being filed 

today along with this Petition, SCRRA has begun experiencing problems on the lines 

on which it shares operations with UP, including the lines previously owned or operated 

by the former SP. Because of these experiences and of the expectation that the 

situation will worsen as traffic on those lines continues to increase, SCRRA seeks to 

participate In these Oversight proceedings. SCRRA's comments now, and its 

continuing participation in this Oversight proceeding, wHl ensure that the Board has -̂

a complete pictiure of the impacts of the merger. 

062028-1 



Granting SCRRA's petition will not prejudice UP or any other party, since 

SCRRA's comments are being filed today at the same time as the first round of 

comments of all other participants in this proceeding. 

WHERFFORE. SCRRA requests the Board to grant its Petition and permit It to 

p5» fticipate as a party of record in this Oversight proceeding, and to file the Comments 

(SCRR-6) which are submitted today along with this Petition. 

Respectfully submit 

wm 

Charles A, Spit 
Alicia M. Serfaty 
HOPKINS & SUTTER 
888 16th Street. N.W. 
Washington, D.C. 20006 
(202) 835-8000 

Counsel for Southem Califomia 
Regional Rail Authority 

Dated: August 1. 1997 

0S3038-1 



CERTIFICATE OF SERVICE 

I hereby certify that on August 1. 1997. a copy of the foregoing Petition Of 

Southern Califomia Regionjil Rail Authority For Leave To File Comments (SCRR-5) was 

sen/ed by hand delivery upon the following: 

Erika Z. Jones, Esquire 
Mayer. Brown & Piatt 
2000 Pennsylvania Avenue. N.W. 
Suite 6500 
Washington, D.C. 20006 

Arvid E. Roach II . Esquire 
Covington & BurUng 
1201 Pennsylvania Avenue, N.W. 
Washington, D.C. 20044 

I also certify that copies of the aforementioned pleading were served by first class 

mail, postage prepaid upon all parties of record in this proceec 

'Charles A. S 

092030-1 
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WILUAM A MULLINS 

TROUTMAN SANDERS LLP 
A T T O R t M E V S A T L A W 

. I . U l 1 ( 0 L I A i l L i T T P * ) , I N e » l 5 M > P 

1300 I STREET N W 
SUITE 500 KAST 

WASHINGTON. D C 20005 3314 
TELEPHONE ?02 274 2950 

FACSIMILE 202 27< 2994 

May 29,1997 

HAND DELIVERY 

Mr. Vemon A. Williams 
Case Control Unit 
AT TN: STB Finance Docket No. 32760 (Sub-No. 21) 
Surface Transportation Board 
Suite 700 
1925 K Street. N W. 
Washington. D.C. 20006 

DIRECT 202.274-2953 

Re: Finance Docket No. 32760 (Sub-No. 21). Union Pacific Corporation, et al. -
Control & Mergt:r — Southern Pacific Rail Corporation, et al. Oversight 
Proceeding 

Dear Secretary Wi i! û ms: 

Enclosed for filing in the above captioned proceeding are the original and twenty-six 
copies cf The Withdrawal as a Party of Record of Occidental Chemical Corporation. Please date 
and time stamp one of the copies for retum to our offices. Included with this filing is a 3.5 inch 
Word Perfect. Version 5.1 diskette with the text of the pleading. 

CJWIR? rt 

-ora 

Sincerely yours. 

William A. .Mullinr 

cc: Donald Thomas 
Enclosure 



r (of ttife s«;» 

kki 3 0 mi 
ORIGINAL 

cord 

BEFORE THE 
SttJRFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 32760 (Sub-No. 21) 

UNION PACIFIC CORPORATION. UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

"CONTROL AND MERGER -
SOUTHERN PACIFIC RAIL CORPORATION. SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOL'THWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND FHE DENVER 

AND RIO GRANDE WESTERN RAILROAD COMPANY 

OVERSIGHT PROCEEDING 

WITHDRAWAL AS A PARTY OF RECORD 

Donald TTiom".:, 
Occidental Chemical Corporation 
Order Fulfillment - Re-Engineering Group 
5005 Lyndon B. Johnson Freeway 
3"̂  Floor 
Dallas, Texas 75380-9050 

May 29. 1997 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 32760 (Sub-No. 21) 

UNION PACIFIC CORPORATION, LINION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-CONTROL AND MERGER -
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY. ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY. SPCSL CORP. AND THE DENVER 

AND RIO GRANDE WESTERN RAILROAD COMPANY 

OVERSIGHT PROCEEDING 

WITHDRAWAL AS A PARTY OR RECORD 

The Occidental Chemical Corporation hereby withdraws itself as a party of record (POR) 

in this oversight proceeding. Occidental also requests that its representative, as listed below, be 

removed from the service list maintained by the Board in this oversight proceeding. 

Donald Thomas 
Occidental Chemical Corporation 
Order Fulfillment - Re-Engineering Group 
5005 Lyndon B. Johnson Freeway 
3"* Floor 
Dallas, Texas 75380-9050 

Mav 29, 1997 



CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing "OCCIDENTAL CHEMICAL 

C0RP0R.AT10N'SNOTICE OF INTENT TO WITHDRAV/ FORM PROCEEDING" was served 

this 29th day of May, 1997, by hand-delivery, ovemight delivery, facsimile, or by first-class mail in 

a properly addressed envelope with adequate postage .hereon addresses to all known parties of 

record. 

William A. Mtnlins 


