STB FD 32760 (SUB 22) 5-5-97 A 179587 1/10
e N i e s et o St = s gt SO S S S SNSRI S SRS SRR



CHARLES L. LITTLE ””MJ

International President

e o transportation

14600 DETROIT AVENUE
ROGER D. GRIFFETH ”” ”” CLEVELAND, OHIO 44107-4250
General Secretary and Treasurer PHONE: 216-228-9400

FAX. 216-228-0937

LEGAL DEPARTMENT

CLINTON J. MILLER, 1l KEVIN C. BRODAR ROBERT L. McCARTY DANIEL R. ELLIOTT, Il
General Counsel

Express Delivery

D
Bok X L 5OKES Mav 2, 1997 /5 RfEHVEb

j MAY  51997;»

b Associate General Counsel Associate General Counsel Assistant Gener:

MAIL

Vemon A. Williams N o1 \> MsAT'S‘ e
Surface Transportation Board ’ 7o, \

1925 K Strect, N.W. (

Washington, DC 20423-0001

Re:  Union Pacific Corp. -- Control and
Merger -- Southern Pacific Transportation Co., ¢
Finance Docket No. 32760 (Sub. No. ¥ =~
(Arbitration Review) 5

Dear Mr. Williams:
Please find enclosed for filing along with the $150.00 filing fee 11 copies of United

Transportation Union's Petition for Review of Arbitration Award and Request for Stay in subject
matter. A diskette is enclosed for the Board's use.

ENTERED
+ g :ﬁﬁfc?an’

o~

pay g2 1997

APRQ 5 1997

SURFACE
"RTAT! NN BOARD




unitzd

International President

Beensn s transportation

Assistant President

14600 DETRO!T AVENUE
ROGER D. GRIFFETH ”” ”” gh%\“EELgf;lsngglgO“ggm'/-dZsO

General Secretary and Treasurer FAX: 216-228-0937

LEGAL DEPARTMENT

CLINTON J. MILLER, 1l ° KEVIN C. BRODAR ROBERT L. McCARTY DANIEL R. ELLIOTT, il
General Counsel Associate General Counsel Associate General Counse! Assistant General Counse!

Express Delivery

fox 2 7 2 BbokeS May 2, 1997

Vemmon A. Williams
Surface Transportation Board
1925 K Street, N.W.
Washington, vC 20423-0001

Re:  Union Pacific Corp. ~ Control and
Merger -- Southern Pacific Transportation Co.,
Finance Docket No. 32760 (Sub. No. 1)
(Arbitration Review)

Dear Mr. Williams:

Please find enclosed for filing along with the $150.00 filing fee 11 copies of United
Transportation Unicn's Petition for Review of Arbitration Award and Request for Stay in subject
matter. A diskette is enclosed for the Board's use.

—

— ———————— .
ENTERED
tire f 'y ’V'F'“"fy

1Y 05 199)




BEFORE THE
SURFACE TRANSPORTATION BOARD

-~ 7
e
FINANCE DOCKET NO. 32760 (SUB-NO.-1)—— (

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD CO
AND MISSOURI PACIFIC RAILROAD COMPANY
—CONTROL AND MERGER-
SOUTHERN PACIFIC TRANSPORTATION COMPANY, ST. LOUIS
SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE
DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY

(Arbitration Review)

o

PETITION OF UNITED TRANSPORTATION UNrok‘- R ECE'VE D
FOR REVIEW OF ARBITRATION AWARE AND

REQUEST FOR STAY OF ITS IMPLEMENTATION AR g 5 1997

SURFACE
CRTATION BOARD

THANGD
AL T
L

INTRODUCTION

Pursuant to 45 C.F.R. § 11158, the United Transportation Union ("UTU"), the duly
designated and authorized collective bargaining representative for the crafts and classes of
firemen, conductors, brakemen, yard foremen and switchmen on the properties of the Union
Pacific Railroad Company ("UP"), and the Southern Pacific Transportation Company ("SP"), St.
Louis-Southwestern Railway Company ("SSW"), SPCSL Corporation ("SPCSL") and Denver and
Rio Grande Western Railroad Company ("DRGW") (hereinafter collectively referred to as "UP"

or "Carrier"), hereby petitions for review of an Arbitration Award, dated April 14, 1997




("Award"), regarding application of the New York Dock conditions' imposed by the Surface
Transportation Board ("STB" or "Board") in the main docket herein on August 12, 1996 (Service

Date) (Decision No. 44). The ICC Termination Act of 1995, Pub. L. No. 104-88, 109 Stat. 803

(December 29, 1995 - effective January 1, 1996) abolished the ICC and transferred certain

functions and proceedings to the STB. This matter relates to functions subject to Board
jurisdiction under former 49 U.S.C. § 11347, current 49 U.S.C. § 11326.

A copy of the Award (with its Appendices, consisting of the Carrier Proposals for Merger
Implementing Agreements for the Salt Lake City Hub and Denver Hub operations, which it
adopted with some modification) is attached hereto as Appendix A. Accompanying this Petition
is the Second Declaration of Paul C. Thompson, one of UTU's assigned Vice Presidents, which
is attached as Appendix B hereto. The exhibits to the Second Thompson Declaration are
separately bound as Attachments A (UTU Submission(s) and portion of its Appendix of Exhibits)
and B (Carrier Submission(s) and a portion of its Exhibits), although Attachment C showing
"fringe benefits" is attached to the Second Thompson Declaration. Also accompanying this
petition is the Declaration of John P. Kurtz, which is attached as Appendix C hereto.

The issues raised by this Petition are recurring and significant issues of general
importance regarding interpretation and application of the New York Dock conditions that meet
the standard in Chicago and North Western Transp. Co. --Abandonment-- Near Dubuque and

Oelwei1, lowa ("Lace Curtain"), 3 ICC 2d 729, 736 (1987), aff'd sub nom. Int'l Brotherhood of

' New York Dock Railway --Control-- Brooklyn Eastern District Terminal, 260 ICC 60, 84
(1979), aff'd, 609 F.2d 83 (2d Cir. 1979).




Electrical Workers v. ICC, 862 F.2d 330 (D.C. Cir. 1988).> These issues are: (1) whether the
Award impermissibly deals with a representation issue clearly outside the Board's and
Arbitrator's jurisdiction; (2) whether a change in health and welfare arrangements, clearly a
"fringe benefit." and in other "fringe benefits" is permissible under Article I, Section 2 of the
New York Dock conditions without negotiation with and agreement by UTU; (3) whether Article
I, Section 4 of the New York Dock conditions permits the Carrier to choose, without any
standards, what existing collective bargaining agreem:ns will be applicable in hub operations
to apply turoughout the hub; and, (4) whett.er various seniority modifications permitted by the
Award are "necessary" to produce a public transportaticn benefit as required by 49 U.S.C. §§
11321, 11326. UTU requests that if the Board accepts this petition, it should resolve those issues
in the interest of correcting clear error in the Award; and, because UTU can establish the
traditional alternative equitable standards, that a stay of the implementation of the Award be
issued. See, Washington Metropolitan Area Trar<it Ccmm'n v. Holiday Tours, Inc., 559 F.2d

841 (D.C. Cir. 1977); Union Pacific Corp. -- Control -- Chicago and North Western Transp. Co.,

STB Fin. Dkt. No. 32133 (Sub-No. 4), ef al., Arbitration Review, May 6, 1996 (Service Date).’

Under the Lace Cuiain standard, the Board may also overturn "an arbitral award when
it is shown that the award is irrational or fails to draw its essence from the imposed labor

conditions or it exceeds the authority reposed in arbitrators by those conditions." Delaware and

? Pursuant to Sec. 204(b)(d) of the ICC Termination Act of 1995, Pub. Law 104-88, 109 Stat.
803, proceedings pending before the ICC on the effective date of that legislation (the Railroad
Merger Application here was filed on or about November 30, 1995) are to be decided under the
law in effect prior to January 1, 1996.

*For convenience of the Board and the parties, the request for stay is being combined with
the petition or review, as was permitted in the referenced case.
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Hudson Railway Company -- Lease and Trackage Rights Exemption -- Springfield Term:nal
Railway Company, Finance Docket No. 30965 (Sub-No. 1) (Service Date - October 4, 1990) at
16-17, remanded on other grounds, Railway Labor Executives' Ass'n v. United States, 987 F.2d
806 (D.C. Cir. 1993). The Award herein fails to meet this standard in several respects, and
should, th:refore, be reviewed.
IL
BACKGROUND Oy DISPUTE

On November 30, 1995, UP (and the Missouri Pacific Railroad Company, which was still
in exisience at the time) and SP, SSW, SPCSL and DRGW filed a Railroad Merger Application
seeking approval and authorization under former 49 U.S.C. §§ 1134345

Incident to the involved merger application at the STB, the Carrier parties submitted to
the STB, inter alia, the Operating Plan ("OpP'>~"}. Labor Impact Study ("LIS"), and supporting
statemen:s. Railroad Merger Application, Vol. 3 (UP/SP 24) (excerpts included as Organization's
Exhibit 2). The Verified Statement of M. A, Hartman supporting the LIS contained a material
misstatement at page 255 tiereof in its claim that UP currently operates as a "hub-and-spok:"
syster, necessitating a single CBA and seniority roster for each component of the hub-and-spoke
system in the merger implementation with SP. It does not. (Declaration of UTU Vice President
M. B. Futhey, Organization's Exhibit 3).

While UTU was concerned at the time the merger application was pending that SP would

be incapabie of operating successfully in the West competing with BNSF and UP-CNW, raising

t+ specter of § 10901 line sales without labor protection, it had equal concern that UP not obtain

carte blanche to wreck havoc with the CBA's held by the UTU General Committces of




Adjustment on UP and SP (and its corporate relatives) in any merger approved. These concerns

of UTU are spelled out in the Declaration of UTU International President Charles L. Little
(Organization's Exhibit 4).

UTU had disputes with the Carrier over the interpretation and application of provisions
of the February 26, 1996 letter of UP Vice President-Labor Relations John J. Marchant to UTU
Intemnational President Charles L. Little ("Marchant Commitment Letter") (Organization Exhibit
1), noted and addressed by the Boaid in its August 12, 1996 (Service Date) Decision (No. 44)
in STB Finance Docket Na. 32760 ("UP-SP Merger Decision") with respect to the Carrier's
vanous demands for chznges i1 UTU's collective bargaining agreements ("CBA's"). The specific
provision of the Marchant Commitmcni Letter at issue was at page 2 thereof, to wit:

[UJP also commits that, in any Merger Notice served after Board
approval, it will only seek those changes in existing collective
bargaining agreements that are necessary to implement the
approved transaction, meaning such changes that produce a public
transportation benefit not based solely on savings achieved by
agreement change(s).

The STB fully understood the totality of what UTU extracted from UP in the Marchant
Commitment Letter, as evidenced by the following passages from its August 12, 1996 UP-SP
Merger Decision (Organization's Exhibit 6):

UTU, the largest union in the rail industry, indicates, in its
comments dated March 29, 1996, that is supports the merger for
two reasons: first, because UP has agreed to a number of
conditions that will help mitigate the impact of Jjob loss on UTU's
members; and second, because UTU believes that the merger, by
allowing UP and SP to form a strong competitor to BNSF, is in the
best interest of rail labor in the future. UTU adds that UP's
commitments include the following: (1a) that automatic
certification as adversely affected by the merger will be accorded
(i) to the 1,409 train service employees, the 85 UTU-represented
yardmasters, and the 17 UTU-represented hostlers projected to be
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adversely affected in applicants' Labor Impact Study, (ii) to all
other train service employees and UTU-represented yardmasters
and hostlers identified in any merger notice served after Board
approva!, and (iii) to any engineers adversely affected by the
merger who .-e working on properties where engineers are
represented by UTU; (1b) that UP will supply UTU with the names
and test period averages of such employees as soon as possible
upon implementation of the merger; (2) that, in any merger notice
served after Board approval, applicants will seck only those
changes in existing CBA's that are necessary to implement the
approved transaction, meaning such change: that produce a public
transportation benefit not based solely on savings achieved by
agreement change(s); (3) that, in the event that UTU contends that
UP's application of New York Dock is inconsistent with the above-
mentioned conditions, UTU and UP personnel will meet within §
days of notice from the UTU Internatioral President or his
designatea representative and agree to exped ‘ed arbitration with a
vritten agreement within 10 days arter the initial meeting if the
matter is not resolved, which will contain, among other things, the
full description for neutral selection, timing of hearing, and time of
issuance of the award(s); and (4) that, in the event UP uses a lease
arrangement to cumplete the merger of the various SP properties
into MPRR or UPRR, the New York Dock conditions will
nevertheless be applicable.

UTU, in its comments dated March 29, 1996, asked that we
approve the merger and note the commitments that UP had made.
Furthermore, while we are not imposing these commitments as an
actual condition, we expect UP to abide by its commitments here.

STB August 12, 1996 Merger Decision at 171.

[ believe that the Labor Unions deserve a special commendation
here. Labor should take special pride in the level of commitment
it exacted from UPSP in reconciling competing interests. The level
of commitment made by the railroads to Labor is a credit to
Labor's diligent efforts in striking a proper balance between its
interests and the overall compelling public benefits of the merger.
History will show that here, Labor's participation in the debate
resulted in a win-win siiuatio~ &r everybody.

STB August 12, 1996 Merger Decision at 24647 n. 281 (Vice Chairman Simmons, commenting).

With regard to labor relations, I note that this is the conly railroad
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merge. in recent history to receive widespread labor-union support.
Railroads operate the largest outdoor factory in America, often
stretching tens of thousands of miles. The existence of a well-
trained, motivated and loyal workforce is essential to safe and
efficient train operations. Employee support of this transaction will
be a crucial factor in its economic success. The applicants are to
be applauded for their sincere efforts at reaching out toward their
employees and including them in the planning process. All too
often, in recent years, labor relations in the railroad industry have
been unnecessarily acrimonious.

The applicants entered into a number of good-faith agreements with
their dedicated employees in which both sides vowed to cooperate
in implementing this merger. Specific pledges were made in a
series of letters exchanged between the applicants and their unions.

Among those pledges is that the applicants will use the immunity
provision ¢ f 49 U.S.C. 11341(a), row 49 U.S.C. 11321(a), only to
seek those changes in collective bargaining agreements that are
actually "necessary” -- and I read the worc "necessary" to mean
"required” -- to imnlement the transacticn and not merely as a
convenient means of achieving cost savings or, as a federal appeals
court noted, "merely to transfer wealth from employees to their
employer. 300

The very fact that the applicants addressed this matter positively in
their agreement with the United Transportation Union is evidence
that the issue has merit. The purpose of implementing agreements
is to permit consummation of a merger or consolidation, not to
achieve other objectives properly handled through collective
bargaining under the Railway Labor Act.

300 See, e.g., Railway Labor Executives Association v. United
States, 987 F.2d 806, 814, 815 (D.C. Cir. 1993). The D.C. Circuit
held (at 814) that, "at a minimum," an arrangement cannot be
considered fair if it modifies a collective bargaining agreement
more than is necessary to effectuate the transaction.

STB August 12, 1996 Merger Decision at 251 (Commissioner Owen, commenting).

UTU invoked arbitration under provisions of the Marchant Commitment Letter with

respect to the Carrier's failure to adhere to the limitations in that letter as to what it could




demand in the way of collective bargaining agreement changes, and the Carrier invoked

arbitration under Article I, Section 4 of the New York Dock conditions for implementing
agreements for its proposed Salt Lake City and Denver "hub" operations contained in merger
notices related thereto.

The various UP Merger Notices and Bargaining Proposals demonstrative of the Carrier's
failure to comply with the terms of the New York Dock Conditions and the Marchant
Commitment Letter are discussed in the First Declaration of Paul C. Thompson (Organization's
Exhibit 7). Additionally, the Carrier never presented the proposals to UTU it presented to the
Arbitrator, which he adopted, witl, some modification. Compare Organization's Exhibit 7, with
Exhibits. This "hide the ball" method of obtaining an implementing agreement violates the spirit,
if not in fact the letter, of the statutory provisions at issue, and in any event, complicates the
discussion below.

IL LEGAL BACKGROUND AND LIMITATIONS
ON PERMISSIBLE AGREEMENT CHANGES
AND AWARD PROVISIONS

While the merger will result in operational efficiencies, the Carrier made numerous
requests in bargaining which created additional efficiencies solely through the abrogation of the
terms and conditions of collective bargaining ag-eements. As shown below, the Carrier in some
instances use the Board's approval as a maneuver to avoid their collective bargaining and
Railway Labor Act ("RLA"), 45 U.S.C. §§ 151, et seq., obligations. The Carrier did not produce
any substantial evidence that the avoidance of these contractual and RLA obligations are

necessary to effect the "approved transaction,” as required by the decision of the Supreme Court

of the United States in Norfolk & Western Ry. v. American Train Dispatchers Ass'n, 499 U.S.




117, 113 L.Ed.2d 95 (1991).

As the Supreme Court recognized in Dispatchers, supra, an exemption from legal
requirements, such as the RLA, under 49 U.S.C. § 11341(a) [now 49 U.S.C. § 11321(a)], by its
own terms, applies only when "necessary to carry out a transaction approved by the
Commission.” 113 L.Ed.2d at 110. These criteria must be satisfied before the Board can move
on to the next limitation: whether the decision to override the carriers' obligations is consistent
with the labor protective requirements of Section 11347 [now Section 11326]. /d.

In City of Palestine v. United States, 559 F.2d 408 (5th Cir. 1977), cert. denied, 435 U.S.
950 (1978), the Fifth Circuit rejected an effort by a merged carrier to apply the exemption in 49
U.S.C. § 5(11) [the predecessor of Section 11341(a), and now Section 11321(a)] to an agreement
requiring one of its ruerging railroads to maintain employees and an office in Palestine, Texas.
In rejecting the carrier's exercise of the exemption authority, the Court of Appeals held that the
agreement in question "did not threaten the merger's success." Id. at 414, The Court went on
to hold that "Congress did not issue the ICC a hunting license for state laws and contracts that
limit a railroad's efficiency unless those laws or contracts interfered with carrying out an
approved merger." /d. "Congress allowed the ICC significant power to effectuate approved

transactions, but it did not authorize gratuitous destruction of contractual relations—even when

it serves the general public interest-when the destruction is irrelevant to the success of the

approved transactions.” /d. at 415.
As the Fifth Circuit emphesized in Palestine, "necessary" does not signify merely
convenient or even the most efficient. Instead, "necessary” requires something more, the absence

of which would bar the .onsummation of the approved transaction. A finding of necessity must




be premised on the applicants’ actual inability to carry out an approved transaction, not on an

assessment of the relative costs or possible efficiencies of proceeding in the absence of the
alleged obstacle. A comparative efficiency standard cannot be consistently applied either by the
Commission or by arbitrators who are called upon to resolve disputes between carriers and the
representatives of their employees. The determination of "necessity” is primarily a factual one.

Section 11326 was enacted for the benefit of the affected employees, not the carriers.
Southern - Central of Georgia - Control, 331 1.C.C. 151, 169-70 (1967); Chicago, St. Paul, M
& O Py. Lease, 295 1.C.C. 696, 701 (1958); Texas & New Orleans Ry. v. BRT, 307 F.2d 151,
157, 160 (Sth Cir. 1962). Its purpose is to regulate the exercise of the Section 11321(a)
exemption authority when it is applied to labor obligations. In o her words, Section 11321(a)
gives the authority, but Section 11326 limits the exercise of that authority. See, American Train
Dispatchers Ass'n v. 1.C.C., 26 F.3d 1157, 1165 (D.C. Cir. 1994),

Section 11326 stands as a separate, distinct, and formidable limitation on the exercise of
Section 11321(a) exemption authority. See, id. The two sections can be properly understood
only if they are read in conjunction with each other. See, United States v. Morton, 467 U.S. 822,
828 (1984) (statutory sections must be read and interpreted together). Certainly, Section 11321(a)
cannot be isolated from Section 11326, for any order of the Board under Section 11321(a) which
does not conform to Section 11326's requirements is rendered invalid. Southern, 331 1.C.C. at
163-64. Instead, if "the consistency of the overall statutory schemc for dealing with CBA
modifications required to implement Commission-approved mergers and consolidations” is to be
achieved, the authority of Section 11321(a) must be "circurnscribed” by Section 11347. CSX

Corp. -- Control -- Chessie and Seaboard (“Carmen II*), 6 1.C.C.2d 715, 722 (1990).
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The statutory scheme contemplates that Section 11321(a) will provide the means for

advancing the national policy of consolidations in the rail industry that is found in the Interstate
Commerce Act ("ICA"), while Section 11326 will provide the means for advancing the national
policy of collective bargaining in the rail industry that is found in the Railway Labor Act
("RLA"). It is evident that there is a certain tension between those two important federal statutes.
Yet the Supreme Court noted as recently as 1989 that the two competing federal policies can and
must bs accommodated to each other. The Court viewed the ICA and RLA as “"complementary
regimes" that, whenever possible, should be harmonized rather than forced onto a collision
course. Pittsburgh & Lake Erie R.R. v. RLEA, 491 U.S. 490, 105 L.Ed.2d 415, 434 and n. 18
(1989).

The Court of Appeals for the District of Columbia Circuit added significantly to the
authority on the subject in its decision in RLEA v. United States ("Guilford"), 987 F.2d 806 (D.C.
Cir. 1993). In Guilford, the court emphasized that Section 11326 "clearly mandates that ‘rights,
privileges, and benefits’ afforded employees under existing CBAs be preserved." Id. at 814.
Although the contours of those "rights, privileges, and benefits" were left in the first instance to
the Commission to delineate, the Court made clear that Section 11326 itself imposed an
affirmative obligation on the Commission. Recently, the D.C. Circuit stated in UTU v. STB,D.C.
Cir. No. 95-1621 (March 21, 1997):

[T]he auestions at issue here are (1) whether established seniority
provi .ons are within the category of interests that are subject to
abrogation, and, if so, (2) whether the changes proposed by CSXT
are necessary to effectuate the consolidation of railway operations
that had been approved by the ICC. The Commission answered

affirmatively to each of these questions, and we can find no error
in the agency's judgment.




Slip op. at 3. That case in the Court of Appeals only dealt with an expansion, not a contraction,

of existing seniority provisions, quite unlike what is at issue here. Moreover, the Court of

Appeals therein reaffirmed Guilford to the effect that rates of pay, rules, working conditions and
other rights, privileges and benefits under CBAs or otherwise, must be preserved. The definition
given in that case by the ICC/STB to the "other rights, privileges and benefits" which are to be
Picserved as being "ancillary emoluments and fringe benefits" includes many provisions of CBAs
that are of any significance to employees. See, e.g., Second Thompson Declaration, Appendix
B, Attachment C (showing supplemental pensions, health plans, dental plans, vacations, holidays,
and "other" fringe benefits, such as jury pay, bereavement leave, accident and liability insurance,
and other items, such as, UTU would say here, disability insurance). Since the decision clearly
did rot address rates of pay, rules and workirg condiiions, the Court of Appeals obviously does
not limit Article I, Section 2 of New York Dock entirely to fringe benefits. The Court in Guilford
recognized that "at a minimum’ an arrangement cannot be considered fair if it modifies a
collective bargaining agreement more than is necessary to effectuate the transaction. /d. at 814.
"It is clear," the Court emphasized, "that the Commission may not modify a CBA willy-nilly."
Indeed, courts recognized before Guilford that it is possible for a collective bargaining obligation
to burden a carrier without rendering it impossible for the carrier to carry out an approved
transaction. E.g., City of Palenstine, supra, 559 F.2d at 414; New York Dock Ry. v. US., 609
F.2d 83, 101 (2d Cir. 1979).

The Guilford court was well aware that any time a carrier can reduce its collectively
bargained obligations, it can achieve greater economy and financial strength. But the court

rejected the notion that elimination of collective bargaining obligations is a valid purpose within
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the meaning of Section 11341(a). The cognizable purpose of a transaction, according to the court,

must not be "merely to transfer wealth from employees to their employer,” but must be "to secure
to the public some transportation benefit that would not be available if the CBA were left in
place." 987 F.2d at 815. And the court expressly clarified that the benefit to the public must
flow from the approved transaction, not from the modification of the CBA. /d.

Elimination of collective bargaining obligations to improve the financial condition of
carriers and to rid themselves of what they view as burdensome and inconvenient provisions that
are irrelevant to the merger is simply not within the objectives of Section 11321 or Section
11326. "The necessity limitation is explicit in § 11341(a), and we have no reason to believe that
the Congress meant to give the Commission any wider latitude to modify the provisions of a
CBA where § 11341(a) does not apply; § 11347 on its face provides more, not less, generous
labor protection than does § 11341(a)." Guilford, supra, 987 F.2d at 814.

This rationale of the Court of Appeals is further supported by the mandatory labor
protective conditions imposed in this transaction pursuant to 49 U.S.C. § 11326. To ensure that
the protection required by Section 11347 is provided to affacted employees, the Commission
[now the Board] developed the labor protective conditions of New York Dock imposed here. The
first principle of New York Dock is that of respect for existing collective bargaining obligations:
Section 2 of Article I provides that "rates of pay, rules, working conditions and all collective
bargaining and other rights, privileges and benefits . . . under applicable laws and/or existing
collective bargaining agreements . . . shall be preserved when changed by future collective
bargaining agreements or applicable statutes . . . ." Compare, Guilford, supra, 957 F.2d at 814.

Clearly, Article I, Section 2 cannot be read woodenly to "preserve” each and every
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collective bargaining obligation in each and every transaction. Otherwise, there would be no
need for Article I, Section 4, which contemplates that it will be necessary to modify those
provisions of collective bargaining agreements that provide for the "selection of forces" and
“assignment of employees." But neither can Article I, Section 2 be read out of the New York
Dock conditions entirely.

Article I, Section 2 is simply a ". . . codification of prior rights, generally recognized
since 1936," when the Washington Job Protection Agreement ("WJPA") protections were applied
by the Commission or by the parties. Carmen II, supra, 6 1.C.C.2d 715. As the Commission
pointed out in Carmen 11, parties have routinely complied with existing collective bargaining
agreements and permitted "limited modification” only where necessary to the completion of a
transaction that was approved by the Commission. /d. And where parties were unsuccessful in
reaching agreement on reasonable accommodations, arbitrators used their authority "to modify
CBAs to the extent necessary to permit approved transactions to proceed.” /d.

The key to the interplay between Article I, Sections 2 and 4 of the conditions, the
Commission indicated, "lies in the history of negotiation and arbitration in the period between
1940-1980." Carmen II, 6 1.C.C.2d at 752. During that era, a principle of accommodation was
derived from the express language of Sections 4 and 5 of WJPA (which now effectively appear
in Article I, Section 4 of the New York Dock conditions). By their terms, those sections require
that provisions must be made for "the selection of forces" and "assignment of employees made
necessary by the transaction.” Arbitrators therefore limited their subordination of collective

bargaining provisions to those which affected the transfer of work, integration of seniority

agreements, and reassignment of employees that were necessary to achieve a consolidation. See,
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Carmen II, 6 1.C.C.2d at 742. As the Commission recognized in its Southern decision, Section

3(2)(f) (now Section 11326) required adherence to existing collective bargaining agreements, and

second, appropriate compensation where provisions must be modified, to wit:

[W]e impose fermulae of protective conditions upon the carriers
seeking specific permissive authority under Section 5(2) of the act,
the purpose being to protect the interests of employees some of
which in a particular case may well have been established under
bargaining agreements executed pursuant to the Railway Labor Act.

. . These protective conditicns imposed upon carriers under
Scctlon 5(2)(f) which provide affected employees compensatory
protections for wages, fringe benefits and other losses are designed
to apply after the carriers have arrived at their adjustments of the
labor forces in accordance with the govemning provisions of their
collective bargaining agreements so that the carriers may be
enabled to carry an approved transaction into effect.

Southern, 331 1.C.C. at 169-70 (emphasis in original). The Commission noted that it had
demonstrated its concem for "the fulfillment of existing contractual obligations on the part of the
carrier” as early as the 1930's. /d. at 158 (citations omitted).

Arbitral incursions on collective bargaining agreements were limited by the notion that
the implementing agreements forged under the WIPA were intended to provide primarily for the
selection of forces and assignment of employees that was necessary to effectuate the
consolidation. According to that principle of accommodation:

[wlork was transferred from one railroad to another despite
contrary contractual provisions in CBAs. It was also obvious that
contractual seniority rights were modified in order to consolidate
rosters of the two separate, combining railroads. . . . We can
assume that the reassignment of employees would have regularly
taken place despite CBA prohibitions. These actions are the sort
that would be necessary to permit almost any consolidation of the

functicias of two merging railroads.

Carmen II, 6 1.C.C.2d at 742, citing Southern.




When Article I, Section 2 was added to the conditions, it made explicit what had
previously been implicit and generally accepted in the rail industry by carriers and unions alike
since 1936. Consequently, the adoption of Article I, Section 2 did not provoke the hue and cry
that would have accompanied any "radical change” in thz balance that had prevailed for decades.
Carmen II, 6 1.C.C.2d at 720. As the Commission repc *>d, "Article I, Section 2, appears
acceptable to all parties." Carmen I, 6 .C.C.2d at 797 n. 16. For that reason, "no one
commented when this language became part of the Commission's merger conditions in 1979."
Id. at 750. Neither Article I, Section 2, nor Article I, Section 4 "trumps” the other, and neither
should be read out of the New York Dock conditions. Instead, they "exist in pari materia and
accordingly must be read together in a way that gives effect to each." Carmen II, 6 1.C.C.2d at
798. Collective bargaining agreements should not be overridden under Section 11321(a) simply
to facilitate a transaction, but will be required to yield only when and to the extent necessary, i.e.,
“required,” to permit the approved transaction to proceed.

Article I, Sections 2 and 4 can be thus harmonized in au approach that worked
successfully during the 40-year "era of accommodation." Carmen 1, 6 1.C.C.2d at 721. As the
Commission recognized, Article I, Section 2 "does have significance as a Congressional directive
that, to the extent possible, the terms of CBAs are to be preserved." Carmen II, 6 1.C.C.2d at

720. Thus, under Article I, Section 2, the parties and arbitrators must abide by existing collective

bargaining agreements unless changes are necessary to permit the approved transaction to

proceed. See, Carmen II, 6 1.C.C.2d at 749 ("only those changes in CBAs necessary to permit
an approved transaction will be appropriate").

Changes that are made under that standard "will not undermine labor's rights to rely
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primarily on the RLA for those subjects traditionally covered by that statute.” Id. at 752-53, By

giving proper effect to Article I, Section 2, the Board does not deprive carriers of their ability
to consummate an approved transaction. It merely deprives them of any claimed "hunting
license" to seek out and climinate or dilute any collective bargaining provision that stands in the
way of cost savings, adrainistrative efficiency or some othc. general economy. By the time
carriers seek the approv:zl of the Board for a proposed transaction, they have assessed both the
benefits and the costs of the transaction they propose to the Boa:d as part of their "due
diligence.” Accordingly, they have full knowledge of the obligations that accompany the
transaction for which they seek approval and can reasonably be held applicable to them. Absent
necessity, carriers "should not easily be relieved of obligations voluntarily undertaken.” Carmen
I, supra, 6 1.C.C.2d at 720-21.

In Dispatchers, supra, the Supreme Court clarified that obligations imposed by collective
bargaining agreements could be exempted if all statutory prerequisites were met. The Court
specifies that those statutory prerequisites include a determination that the carrier has satisfied
the labor protective conditions established under Section 11326—within ~hich Article I, Section
2 squarely and securely resides. Thus, nothing in the Supreme Court's decision suggests that the
Commission's recognition, expressed in Carmen II, of the rightful place of Article I, Section 2
is misguided. Indeed, "the respect for labor contracts” that the Commission demonstraie in the
era of accommodation, id. at 749, is necessary in any attempt to achieve the balarice necessary
in large mergers between the Interstate Commerce Act and the Railway Labor Act.

At times recently the Board has seemed ini:nt on applying "necessity” under 49 U.S.C.

§ 11321(a) in the sense used by the Supreme Court in McCullough v. Maryland, 17 1'.S. 316
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(1819), which is not a good source to justify such an expansive use. What was before the Court

in that case was the notion of expansive constitutional powers of the central government from
the "necessary and proper” clause of Article I of tiie U.S. Constitution. As Chief Justice Marshall
said eariy in the decision:

In considering this question, then, we must never forget, that it is
a constitution we are expounding. (emphasis in original)

Here, we are considering a statute to which we must morz appropriately ascribe the common and
everyday meaning of the words used according to the cardinal principle of statutory construction.
This is made more clear later in the opinion, when Chief Justice Marshall expounds that a narrow
view of the "necessary and proper” clause is improper because the intention of the Constitutional
Convention is evident from the context of the clause, i.e., its placement among the powers of the
Congress, not its limitations, and it purport: to be an additional power, not a restriction. The
immunity provision has no similar context. Morzover, statutory exceptions, such as the immunity
provision, are generally held to a rule of narrow, not broad construction, ii. cases of ambiguity.

Most importantly, the above-quoted sections of the Board's August 12, 1996 Merger
Decision, v hich tellingly note the requirements of the Marchant Commitment Letter UTuU
extracted from UP here, indicate the propriety of applying "necessary” in the sense of "required,”
as discussed hereinabove, in this particular docket as to CBA changes. In fact, the remarks of
Commissioner Owen in the August 12, 1996 Merger Decision explicitly so state at page 251
thereof.

A The Arbitration Award Impermissibly Deals With A Representation
Issue Outside The Board's And Arbitrator's Jurisdiction.

After selecting application of the Eastern District Collective Bargaining Agreement, with
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modifications, in both the Salt Lake City and Denver Hubs, as proposed by the Carrier, at page
4 of the Award, the arbitrator states:

[T]f the Easter District Genera! Chairman and Carrier are not able

to agree within 30 days of this Award who the specific employees

[to be protected] are....

Again, at page 5 of the Award, the arbitrator states:

This Award is final and effective immediately. Should the

Organization and the Carrier desire to continue negotiations over

other elements then they should so proceed. These negotiations

should be between the Eastern District General Chairman and the

Carrier. These would be voluntary and not subject to Section 4

New York Dock arbitration if they do not prove fruitful.

In Railway Labor Executives' Association v. National Mediation Board, 29 F.3d 655, 38

F.3d 1224 (D.C. Cir. 1994) (en banc), the Court of Appeals clearly held that the Railroad Merger
Procedures promulgated by the NMB, which permitted invocation of the representation
iurisdiction of the Board under Section 2 Ninth of the Railway Labor Act (45 U.S.C. § 152
Ninth) by a carrier or the Board itself, were judicial.y reviewable as a gross violation of the Act
and were contrary to the plain meaning and legislative history of the Railway Labor Act. Thus,
even the governmental body exclusively responsible for resolution of representation issues on this
nation's railroads cannot itself or upon application of a carrier resolve a representation issue.
Neither this Board, nor an arbitrator acting under its authority, have any jurisdiction to address
any issue connected with representation. It is the office of UTU as the duly designated

repiesentative for the crafts or classes involved herein under the Railway Labor Act to direct the

carrier to the person or persons it must "treat with" with respect to any particular issue. Those

portions of the Award identified hereinabove should be reviewed, and upon such review should

be modified by referring to the UTU, instead of the Eastern District General Chairman.
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The Arbitration Award's Approval Of The Carrier's Requested
Forced Transfer Of DRGW Employees From The DRGW Hospital
Association To The UP Hospita! Association And Other "Fringe
Benefit" Should Be Reviewed And Set Aside As Violative Of
Article I, Section 2 Of The New York Dock Conditions Since This
Change In "Fringe Benefits" Is Subj=ct To Negotiation With And

Agreement By UTU.
The Yost arbitration decision dated April 24, 1997 permits implementation of that part

of the carrier's submission and proposed agreement for the Denver and Salt Lake City Hubs

regecding the issue of health and welfare which states:
"Employees not previously covered by the UPED agreement shall
have 60 days to join the Union Pacific Association in accordance
with that agreement."

This provision was precented in the written carrier submission stating that the Eastern
District agreement requires that employees coming under that agree.1snt be covered under the
UP Hospital Association. The UP relied on an arbitration (NRAB First Division Award 24158)
in making this proposal. This Fi--t Division award was a grievance arbitration under the Railway
Labor Act by a group of employees between the UP-MOP at one particular location. It was not
an implementing agreement arbitration in that merger. Kurtz Declaration, Appendix C, § 3.

The specific issue of health and welfare coverage was not in the initial proposed
agreement offered by the UP, and was never raised, at any time, during negotiations. /d. at § 4.
No exchange ever took place among the DRGW General Chairmen involved and other UTU
representatives, who were present at all merger meetings. /d.

It should be noted that only three copies of the carrier's submission were available at the

time of the hearing for the UTU board members who participated. /d. at § 5. 1he DRGW

General Chairmen present were not able to review what was contained therein and it was only
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briefly covered by the carrier at the hearing. /d. Copies of the carrier's submission were later

mailed to the General Chairmen by UTU.

The General Chairmen agreed to submit a unified proposal of one collective baigaining
agreement as to the Salt Lake City Hub, that being the Eastern District Agreement. /d. at 6.
Generally, the issue of health and welfare has always been separate and apart from work rules
and pay issues. /d. It is handled separately at the national level with a Committee having the
authority to act for all rail lalor. /d. The affected DRGW General Chairmen, who agreed to the
approach of one collective bargaining agreement, believed that the employees would be protected
by the provisions of New York Dock which requires negotiations on all such issues. /@ The
element of surprise is not a tactic which should be upheld by the interest arbitration process.

Union representatives, employees and retirees do not wish to automatically go to the UP
Hospital Association, and believe that a choice should have been discussed and offered the
employees at the time of negotiations. /d. at § 7. In fact, the matter of choice was first raised
by UP with other employee groups. UP Labor Relations officer Geneva Dourisseau and Doug
Smith called UTU General Chairperson John Kurtz, also Chairman of the DRGW Employees'
Hospital Association since 1976, in December, 1996 and discussed the same issue regarding the
carmen craft. J/d. Some carm:n we'e being transferred to other locations and coming under
different collective bargaining agreements, but were offered a choice of health plans. /d.
Clerical employees transferred to other locations under the same scenario were offered the same
choice, and a UP-TCU Agreement dated December 18, 1996 so shows. /d. In addition, the
carrier negotiated one agreement for the Denver Hub with the BLE in the same scenario as the

UTU, that being the Eastern District Agreement. /d. The employees vrere offered a choice of
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plans within that agreement. /d. Clearly, the UP was cognizant of the requirements of New York

Dock in the other negotiations, and the same obligation should apply here.

The DRGW Hospital Association is financially stable, with assets at an all-time high. Jd,
at 1 8. It is well known in this industry that aciive employees support and subsidize retirees on
hospital association carriers. /d. However, a withdrawal of complete groups jeopardizes this
stability to the detriment of the other employees, and specifically the retirees. /d. Currently, the
premiums on the DRGW are nearly $300 lower for a retired couple with no annual drug
limitations than exist with UP. Jd. The nearly 2,500 retirees in the DRGW will unnecessarily
be faced with drastic plan changes for elderly people on fixed incomes, some of who have been
retired for over twenty years, who are not drawing significant retirement incomes some of whom
may not be able to pay the increased costs. /d.

The purpose of New York Dock and the protection provisions is clearly to allow a
protective period of time to elapse before a person is placed in a worse position with regard to
pay and other benefits, especially health and welfare "fringe benefits" as the law and precedent
hereinabove indicates. The parties may agree to other terms by negotiations. The issue is
negotiable, and at a minimum, the employees should be offered « choice of plans in which to
belong for the period of New York Dock, just as other employees have been offered in other
employee negotiations with UP, and the award should be reviewed, and upon such review,
language to that effect should govern implementation in the Denver and Salt Lake City Hubs.

ok The Carrier May Not Select The Collective Bargaining Agreement
That Applies As A Maiter Of Its Own Discretion.

As to the issue of which collective bargaining agreement will apply in an Article I,

Section 4 New York Dock arbitration, the Yost Award dated Apn! 14, 1997 adopts the UP's
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proposals permitting UP's selection of the UP Eastern District agreement without delineating any
standards for the selection. To begin with, the Carrier ma . ..» demonstration of necessity for
a single agreement as required by the law and precedent discussed hereinabove. Moreover, even
if UP established the need for a single agreement, if standards are not set forth as to how to
determine which collective bargaining agreement will be applicable in the absence of agreement,
then a carrier will never have to bargain, because it will pick the most desirable agreement from
its standpoint, and that cannot be permitted as "necessary" or under Section 11326. In all of the
mergers involving the Union Pacific Railroad tc date, there has always been one common
denominator so far as which collective bargaining agreement will apply. That common
denominator has been the predominate collective bargaining agreements in effect in the territory
comprehended by the Carrier's Operating Plan. Second Thompson Declaration, Appendix B, 4.
That standard was followed in the UP/MOP Merger (ICC Finance Docket No. 30,000), the
UP/MKT Merger (ICC Finance Docket No. 30,800) and the UP/C&NW Merger (ICC Finance
Docket No. 32,133).

In the Denver Hub, the UP Eastern District Agreement would be the predominate
collective bargaining agreement. /d. at § 5. In the Salt Lake City Hub, UTU, with the involved
General Chairpersons, made a proposal (Organization's Exhibit 9) that offered the UP Eastern
District Agreement in that area as a result of trying to address the Carrier's needs at that location.

Id. While the UP Eastern District Agreement is not the predoniinate agreement in the Salt Lake

City Hub, it was the Agreement agreed upon by all of the General Chairpersons. /d. Arbitrator

Yost gave no consideration to the history of the negotiations leading up to this Arbitration,

because he accepted the proposals offered by the Carrier that the Organization had never seen
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prior to the Arbitration Hearing. The proposals were different from the Carrier's earlier

Proposals. None of them meet the "necessity” standard required under the law discussed
hereinabove.

The portion of the Yost Award permitting the UP to select a single agreement in the
Denver and Salt Lake City "hubs" should be reviewed, and upon such review it should be
eliminated from the award, requiring UP to apply existing CBA's. In the altemnative, it should
be reviewed, and upon juch review, language should be inserted requiring application of the
predominate CBA without modification, in the absence of agreement.

D. Seniority Modifications Permitted By The Arbitrator Are Not

Necessary To Implement The Merger In The Salt Lake And Denver
"Hubs."

In Article VII, Section D of the Carrier Proposals adopted by the Yost Award, not only
can the Carrier force employees outside of the Hub after taking away their current system
seniority rights, they can also, within one (1) year, force the junior employees outside of the Hub,
then take away their seniority inside the Hub, and then require these sar:: employees to zstablish
a new seniority date outside of the Hub. /d. at 10. This is nothing more than an unnecessary
manipulation of employees seniority rights, as well as an infringement on Crew Consist
provisions that allow employees to work blankable positions on their existing seniority districts
providing that they cannot hold a must-fill position. /d. Also, in the Denver Hub proposal, in
Article II E on page 3, the Carrier explains the advantage of having Zones, and they completely
reverses itself from the purpose stated in Section E by the language contained in Article VIII,

Section D on page 10 of the proposal. /d. at § 11.




On page 12 of the Carrier's propnsal on both the Denver Hub and the Salt Lake City Hub,
the issue of firemen is addressed. It should be noted that in the Carrier's Article I, Section 4
Notice under New York Dock, there never was a mention of firemen issues, nor did the Carrier
ever include such a provision in any of its propcsals. /d. at § 7. The Carrier in its BLE
Implementing Agreement in this merger is attemptin? to change the following language contained
in Article XIII, Section 1 (7) of the October 31, 1985 UTU National Agreement (id.).

(7) Change Article Iil, Section 4 to read as follows:

"Section 4(a) - All firemen (helpers) whose seniority as such was
established prior to November 1, 1985 will be provided
employment in accordance with the provisions of this Article until
they retire, resign, are discharged for cause, or are otherwise
severed by nature attrition; provided, however, that such firemen
(helpers) may be furloughed if no assignment working without a
fireman (helper) exists on their seniority district which would have
been_available to firemen (helpers) under the National Diesa
Agreement of 1950 (as in effect on January 24, 1964), ard if no
position on an extra list as required in Section 3 above exists on

their _seniority district subject to Section 5 of this Article.”
(emphasis added)

By taking away the firemen's existing seniority rights both in the Hub and outside and
ther: applvi~g paragraph F, page 13 of the BLE Agreement, the Carrier has circumvented the
provisions of the UTU National Agreement without having to show any "necessity." /d. at { 8.
The BLE provision reads as follows:

"During the interim period, at locations outside the Hub where
shortages exists and an insufficient number of applications are
received for vacant positions, the jurior engineer holding a surplus
position in either Hub not having an application accepted to a
shortage location shall be forced tc the vacancy." (/d.).

These same junior engineers may very well be senior train service employees or pre-1985

firemen. /d. at § 9. This has the effect of forcing UTU train and engine service members to
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undesirable positions and/or locations and thereby restricting their currently camed seniority

rights. /d. Their rights to be forced outside of areas where they hold firemen and/or train service

seniority should be restricted until such time as all such positions are filled. /d.

The Carrier's attempt to limit seniority is also diametrically opposite to its position in the

Operating Plan, Appendix A, at 256 (Organization's Exhibit 2):
This type of consolidation is a win-win situation for employees,
UP/SP and customers. It expands work opportunities for the
affected employees and mitigates the adverse effects that
historically have befallen employees on smaller, isolated seniority
districts when business or operations shifted to a different route due
to shipper routing changes, maintenance programs, disasters, etc.

See also, Organization's Exhibit 6 at 174; Beardsly v. CNW, in UTU v. STB, D.C. Cir.
No. 95-1621 (March 21, 1997), supra.

The Yost Award's cavalier attitude toward seniority must be corrected. UP made no
demonstration of "necessity"” with respect to any of these seniority limitations, as required by the
law discussed above. Indeed, the recent D.C. Circuit decision in UTU v. STB, supra, related to
an expansion, not a contraction of seniority. The Award should be reviewed, and upon such
review the limitations on seniority exercise discussed above should be stricken from the adopted
Carrier proposals.

III. IF THE PETITION FOR REVIEW IS ACCEPTED,

IMPLEMENTATION OF THE AWARD SHOULD BE
STAYED PENDING DECISION BY THE BOARD.

Should the Board accept the petition to review, implementation of the Award should be

stayed pending decision since the alternative standard for equitable relief in Washington

Metropolitan Area Transit Comm'n v. Holiday Tours, Inc., 559 F.2d 841 (D.C. Cr. 1977) can

be shown by UTU, particularly as to seniority issues. Beardsly v. CNW, 850 F.2d 1255 (8th Cir.

26




1988), cert. denied, 489 U.S. 1066 (1989) (voided award under the March 4, 1980 agreement
(adopted by the ICC as the protection in Rock Island line sales) because of failure to consider
“unified position" of UTU as to seniority).

The Carrier's pending implementation will for the most part implement its desired hub-
spoke method of operation at Denver and Salt Lake City. The disruptions to family life and the
scrambling of the proverbial seniority egg that will take place unless this matter is stayed cannot
be addressed by a later decision of this Board. Courts have recognized in the exercise of their
equity jurisdiction that in such instances appropriate temporary and preliminary relief is warranted
to protect the jurisdiction of a court (or in this case the Board) to render an effective later
decision. See, Brotherhood of Locomotive Engineers v. Missouri-Kansas-Texas R.R. 363 U.S.
528 (1960). Indeed, the Supreme Court of the United States has recognized that it is appropriate
for this Board, as successor to the ICC, to consider the "interests of justice” such as those
involved here in the background of labor protective conditions. United States v. Lowden, 308
U.S. 225 (1939), see also, Union Pacific--Control--Chicago and North Western, Finance Docket
No. 31233 (Sub-No. 4) er al. (May 6, 1996-Service Date), supra.

It is clear that the alternative equitable sandard for preiiminary relief in WMATC V.
Holiday Tours, supra, has been met in light of the severe and irreparable harm that will befall
the employees and their families as described above, such that an effzctive later determination

cannot fix the harm. The balance of the hardships tips decidedly in favor of the employees, and

the public interest factor as enunciated in Lowden, supra, and other cases cited hereinabove

regarding protective conditions favors UTU. Therefore, UTU need not show that its ultimate

success on the merits is a mathematical probability because it is obvious from what has been
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stated herein that the issues UTU has raised that go to the merits are so serious, substantial,

difficult and doubtful, as to make them a fair ground for litigation and thus for more deliberative

investigation. WMATC v. Holiday Tours, supra, 559 F.2d at 844 (quoting Hamilton Watch Co.

v. Benrus Watch Co., 206 F.2d 738, (2d Cir. 1953) (footnote omitted).
CONCLUSION

The UTU requests the Board to accept this Petition and to decide the issues raised herein.
The questions presented are new and not previously raised and answered. The answers thereto
are critical to the employees represented by UTU. They are also critical to the Carrier and the
public, because if left unanswered, or if resolved incompletely and/or unfairly, they could lead
to much litigation involving all concerned and cause employee unrest and loss of morale.
Additionally, if the Petition is accepted for review, implementation of the Award should be
stayed pending Board decision.

Respectfully submitted,

Lyt s

Clinton J. ler/ III

General Co

United Transportation Union
14600 Detroit Avenue
Cleveland, Ohio 44107

(216) 228-9490

FAX (216) 2.25-0937

Attorney for United
Transportation Union
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ARBITRATION PROCEEDING

United Transportation Union STB Finance Docket
and No. 32760

Union Pacific Railroad Company, et al.

Control and Merger - Southern Parific

Transportation Company, et al. Pursuant to Art. I,

Section 4, New York
Dock Conditions

Appearances:
B

Byron A. Boyd, Jr., Assistant President
Clinton J. Miller III, General Counsel
J. Previsich, General Chairman

For the Carrier:

W. S. Hinckley, General Director Labor Relations

Dick Meredith, Asst. Vice President-Employee Relations, Planning
Catherine J. Andrews, Assistant Director Labor Relations

Mark E. Brennan, Operating Department

EFINDINGS:

The parties to this dispute are the United Transportation
Union and the Union Pacific System/Southern Pacific System. In
Finance Docket No. 32760, the U.S. Department of Transportation,
Surface Transportation Board (STB) approved the merger of the two
systems which included various rail entities.

In accordance with New York Dock provisions the Carrier served
notices on the Organization’s General Chairmen covering two
geographical areas referred to by the Carrier as the Salt Lake Hub
and the Denver Hub. The parties in their submissions detailed the
negotiating dates which covered approximately a 120 day period.
The parties were unable to reach an agreement and a request was
made for arbitration in accordance with New York Dock. The parties
were unable to jointly select an arbitrator and through a joint
letter to the National Mediation Board requested that one be
appcinted. By letter dated February 21, 1997 the undersigned was
appointed by the National Mediation Board.

This arbitration is somewhat unique in that in addition to the

normal terms and conditions of arbitration, under New York Dock,
the Organization requested arbitration of what is known 2s the

APPENDIX A




process beginning
It is the Organization’s
rrier did not live up to the commitments and as
a8 result the issues raised therein should be arbitrated.

Two separate arbitration presentations were made beginning on
March 25, 1997, one covering the commitment letter and the other
the terms and conditions to govern the two Hubs. Since these two
hearings are so intertwined, they shall be dealt with in this one
award.

COMMITMENT LETTER

The purpose of the letter was to 1. Limit the Organization’s
€Xposure in the merger to items “necessary” to completing the
merger, 2. Gain protection certification under New York Dock for a
number of employees, and 3. Give affected General committees an
opportunity to develop a seniorily system for the merged areas.

In exchange, the Carrier wanted 1. the UTU’s support for the
merger and operating plans, 2. the Organization’s recognition that
Some changes were “necessary” in the merger and, 3., a seniority
System that was not illegal, administratively burdensome or costly.

however,

failed to see the same benefits and in
€ssence pushed the envelope too far. Both parties included items
in their Proposals that went beyond what was necessary. While the
Organization was the moving party in requesting arbitra
the letter, their Proposals included several unnecessary items such
as changing work rulcs, cherry picking work rules, certification
beyond the number in the
and a seniority system t ini ely burdensome and
potentially more costly. However, when the Carrier’s proposals,
which included an unnecessary 25 mile zone and Crew consist changes
are brought before this arbitrator, it is not difficult to say that

provide for automatic

ater in this award, because the parties
failed tv make a voluntary agreement.
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negociating team apparently feel there is no neeq ;o reach a
voluntary agreement in order to achieve automatic certification and
have made demands that most certainly will not lead to such a
voluntary agreement. On the other hand, as mentioned above the
Carrier has reached beyond the limits that would be acceptable to
Creating a voluntary agreement.

Neither party should take comfort in future negotiations that
this award provides for future automatic certification. The
commitment letter is an example of responsible recognition of the
needs of both parties and for the first round of merger
negotiations/arbitration this arbitrator simply will not substitute
his judgement for thoce behind the commitment letter.

JERMS AND CONDITIONS

One of the key areas of dispute deals with what is “necessary”
to accomplish the merger. In reviewing previous mergers and the
need to coordinate employees and operations at common points and
over parallel operations, it is proper to unify the employees and
operations under a single collective bargaining agreement and
single seniority system in each of the two Hubs. This does not
mean the Carrier has authority to write a new agreement, but the
Carrier’s selection of one of the existing collective bargaining
agreements to apply to all those involved in a Hub as proposed in
this case is appropriate.

While selecting one existing collective bargaining agreement
puts many issues to rest, both parties recognized in the letter
that other changes may be necessary for a merger to accomplish a
smooth flow of operations. These changes, however, were not to be
monetary but operational. Such operational changes would include
the combining of yards into single terminals, consolidating pool
freight, local and road switcher operations and combining extra
boards into fewer extra boards that would cover the more expansive
operations of the two Hubs.

Seniority is always the most difficult part of a merger.
There are several different methods of putting seniority together
but each one is a double-edged sword. 1In a merger such as this one
that also involves 1line abandonments and alternate routing
possibilities on a regular basis, the tendency is to present a more
complicated seniority structure as the Organization did. What is
called for is not a complicated structure but a more simplified one
that relies on New York Dock protection for those adversely
affected and not perpetuating seniority disputes long into the
future. The Carrier’s proposals fairly address the issue in both
Hubs.




There are two issues that must be addressed with regards to
crew consist. The first is the special allowance/productivity fund
issue and the second is the Carrier’s request for the least
restrictive yard/local provisions to overlay the Eastern District
agreement. The second is easier to deal with. If the Carrier
believed that another agreement would better fit this area, it had
the opportunity to select that agreement for this area in total.
Since it did not, this arbitrator will not give a separate crew
consist provision to them. The Eastern District agreement covers
this area with respect to crew size and work in both yard and road
service,

The special allowance/productivity funds must be coordinated.
This arbitrator does not see any undue advantage to the Carrier in
its proposal to pay out the existing funds and create a new one.
Those who would have been eligible for a productivity fund and
special allowance had they worked under the Eastern District
agreement since their entry into train service shall be entitled to
them wunder the new plan. Those who sold their special
allowances/productivity funds previously are not entitled to a
windfall now and would not be eligible for those payments
regardless of their seniority date.

Without the commitment letter, the Carrier is not required to
certify any employees as protected. The letter identified a number
of employees to be protected and the Carrier’s notices, as amended,
iuentified a larger number. Since the Carrier’s proposal exceeded
the commitment letter, it should protect the larger number
referenced in its notices. If the Zastern District General
Chairman and Carrier are not able to agree within 30 days of this
Award who the specific employees are, then it shall be the
employees whose assignments are involuntarily changed until the
number in the notices is reached. 1If both proposals were proper
and were not over reaching, as they were here, then this arbitrator
would not have imposed this provision.

I have identified the major issues in more detail above and
now turn to the proposals. In reviewing the proposals, this Board
finds that the Carrier’s oroposals, including questions and
answers, for each Hub, submitted to this panel are appropriate for
inclusion as part of this Award except for the following:

Salt Lake City proposal:
1. Article III A (2) and (3) concerning the metro complex.
2. Article IV B (1) concerning the 25 mile zone.
3. Article VI protection is amended per above.
4. Article VIII E. Concerning the least restrictive crew
consist.




5. All questions and answers referring to these eliminated
sections.

Denver Hub proposal:
l. Article IV B (1) concerning the 25 mile zone.
2. Article VI protection is amended per above.
3. Article IX E concerning the least restrictive crew
consist.
4. All questions and answers referring to these eliminated
sections.

Copy of Carrier’s proposed implementing agreement for the Salt
Lake Hub and the Denver Hub are attached hereto and made a part of
this Awvard.

This arbitrator is convinced from the facts of record that the
changes contained in the Carrier’s proposals as modified by the
exceptions noted herein are necessary to effectuate the STB’s
approved consolidation and yield enhanced efficiency in operations
benefiting the general public and the employees of the merged
operations.

This Award is final and effective immediately. Should the
Organization and the Carrier desire to continue negotiations over
Yy should so pr.ceed. These negotiations

Eastern District General Chairman and the

Carrier. These would be voluntary and not subject to Section 4 New
York Dock arbitration if they do not prove fruitful.

Signed chis 14th day of April 1997.

e 2 oo

éﬁfys E. Yost<:§£9ﬁtrator




MERGER IMPLEMENTING
AGREEMENT
(Salt Lake Hub)

between the

UNION PACIFiC RAILROAL COMPANY
SOUTHERN PACIFIC RAILROAD COMPANY

and the

UNITED TRANSPORTATION UNION

In Finance Docket No. 32760, the Surface Transportation Board approved the
merger of Union Pacific Railroad Company/Missouri Pacific Railroad Company (Union
Pacific or UP) with the Southern Pacific Transportation Company, the SPCSL Corp., the
SSW Railway and the Denver and Rio Grande Westem Railroad Company (SP). In
approving this transaction, the STB imposed New York Dock labor protective conditions.

In order to achieve the benefits of operational changes made possible by the
transaction, to consolidate the seniority of all employees working in the territory covered
by this Agreement into one common seniority district covered under a single, common
collective bargaining agreement,

IT IS AGREED:
I SALT LAKE HUB.

A new seniority district shall be created that is within the following area: DRGW mile
post 446.5 at Grand Junction, UP mile post 161.02 at Yermo, UP mile post 665.0 and SP
mile post 553.0 at Elko, UP mile post 110.0 at McCammon and UP mile post 847 at
Granger and all stations, branch lines, industrial lc.ads and main line between the points
identified.

il.  SENIORITY AND WORK CONSOLIDATION.

The following seniority consolidation will be made:

A. A new senicrity district will be formed and master Seniority Rosters--
(UP/UTU) Salt Lake Hub--will be created for the empioyees working as Conductors,
Brakemen, Yardmen ( the term yardman shall, in this agreement, refer to all yard positions
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including foreman, helper, utility man, herder, switchtender and post October 31, 1985
hostlers) and Firemen in the Salt Lake Hub on November 1, 1996. ( The term “trainmen”
is used hereafter as a generic term to include all UTU-C, T&Y represented employees and
where applicable all UTU-E represented employees) The four new rosters will be created
as follows:

1. Switchmen/brakemen placed on these rosters will be dovetailed based upon
the employee's current seniority date. If this process results in employees having
identical seniority dates, seniority will be determined by the employee’s current hire
date with the Carrier.

2. Conductors placed on these rosters will be dovetailed based upon the
employee's actual promotion date into the craft. If this process results in employees
having identical seniority dates, seniority will be determined by the employee’s current
hire date with the Carrier.

3. All employees placed on a roster may work all assignments protected by a
roster in accordance with their seniority and the provisions set forth in this
agreement.

4 New employees hired and placed on the rosters subsequent to the adoption
of this agreement will have no prior rights.

B. Employees assigned to the merged rosters with a seniority date prior to
November 1, 1996, will be accorded primary prior rights reflecting their previous seniority
areas that remain in the Hub and secondary prior rights with dovetail rights being the final
determination for selection purposes to pool operations as follows:

POOL PRIMARY SECONDARY DOVETAIL
SLC-MILFORD S. CENTRAL NONE YES
SLC-POCATELLO IDAHO NONE YES
SLC-Green River UPEDADAHO-ratio NONE YES
OG-Green River UPED DRGW YES
OG-ELKO SP WP YES
SLC-ELKO WP SP YES
SLC-Provo/Helper/Grand Jct. | DRGW YES

SLC-PROVO DRGW YES
Milford-Provo/Helper SO. CENTRAL YES
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Milford-Las Vegas So. CentrallLas Vegas
Las Vegas-Yermo LAS VEGAS

Note 1: The Carrier does not plan Salt Lake City - Ogden pool operations and this
service will be handled by an extra board or road switcher service. If sufficient extra
work develops to sustain 4 or more pool tums, then a pool shall be established and
pro rated on a 50/50 basis with Idaho prior right employees taking the odd
numbered turms and DRGW prior right employees taking the even numbered turns.

Note 2: Salt Lake City - Helper may be combined with either the Salt Lake City -
Grand Junction or the Salt Lake City - Provo pool

Note 3: This Section does not limit the Carrier to these pool operations. New
pools operated on prior rights areas will rave the same primary prior rights and
those that operate over two prior right areas will be manned from the dovetail roster.

Note 4: The Salt Lake City-Elko pool and the Salt Lake City-Grand Junction pool
shall be single-headed operations with Salt Lake City as the home terminal. The
Carrier shall give ten days written notice of the change to single headed pools if not
given in the original 30 day implementation notice.

C. Yard crews will not be restricted in a terminal where they can operate but the
following will govern which employees will have preference for assignments that go on duty
in the following areas:

LOCATION PRIMARY SECONDARY DOVETAIL
ROPER DRGW IDAHO YES
SLC-NorthYard/intermodal | IDAHO DRGW YES
OGDEN OURDADAHO SP YES
ELKO WP SP YES
CARLIN SP WP YES
PROVO DRGW South Central YES

__# |

Transfer Jobs On Duty Point NONE YES
LAS VEGAS LAS VEGAS NONE YES

D. Road Switchers will work in a given area and may cross prior right boundaries.
Employees shall have prior rights to road switchers based on the on duty points:
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Salt Lake City - North: Idano.
Salt Lake City - Provo. DRGW

Provo - Milford: South Central

4 Salt Lake City - Milford via Tintic: South Central

5. In other areas the prior rights of the on duty points will govern

E. Locals that continue current operations shall be prior righted. Locals that operate
over more than one prior rights area shiall be prior righted based on the on duty point.

F. It is understood that certain runs home terminaled in the Salt Lake Hub will have
away from home terminals outside the Salt Lake Hub and that certain runs home
terminaled outside the Salt Lake Hub will have away from home terminals inside the Salt
Lake Hub. Examples are: Salt Lake City/Ogden runs to Green River and Pocatello, and
Portola/Sparks to Elko. It is not the intent of this agreement to create seniority rights that
interfere with these operations or to create double headed pools. For example, Sparks will
continue to be the home terminal for Sparks/Elko runs and a double headed pool will not
be established.

G. All trainman vacancies within the Salt Lake Hub must be filled prior to any trainman
being reduced from the working list or prior to trainman being permitted to exercise to any
reserve boards.

H. With the creation of the new seniority district all previous seniority outside the Salt
Lake Hub held by trainmen on the new rosters shall be eliminated and all seniority inside
the Hub heid by trainmen outside the Hub shall be eliminated.

L Trainmen will be treated for vacation and payment of arbitraries as though all their
service on their original railroad had been performed on the merged railroad.

J. Trainmen who have been promoted to Engine service and hold engine service
seniority inside the Salt Lake Hub and working therein on November 1, 1996 shall be
placed on the appropriate roster(s) using their various trainmen seniority dates. Those
Engine service employees, if any, who do not have a train service date in the Salt Lake
Hub shall be given cne in accordance with the October 31, 1985 National Agreeme::!
Those engine service employees who previously came from an area that was not covered
by an UTU-E contract shall be placed on the dovetail UTU-E roster with their current
“reserve engineer” (fireman) seniority date.
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.  TERMINAL CONSOLIDATIONS.

The terminal consolidations will be implemented in accordance with the following
provisions:

A. Salt Lake City/Ogden Metro Complex. A new consolidated Salt Lake City/Ogden

Metro Complex will be created to include the entire area within and including the following
trackage:

Ogden mile posts 989.0 UP east, 3.25 UP north and 780.21 SP west and to Salt
Lake City mile posts 739.0 DRGW south and 781.17 UP west.

: All UP and SP pool, local, work train and road switcher operations within
the SLC/Ogden Metro ( omplex shall be operated as a single carrier operation.

2. All road crews may receive/leave their trains at any location within the
boundaries of the new complex and may perform any work within those boundaries
pursuant to the controlling collective bargaining agreements. The Carrier will
designate the on/off duty points for road crews within the new complex with the
on/off duty points having appropriate facilities for inclement weather and other
facilities as currently required in the collective bargaining agreement. The on-duty
poirits shall be the same as the off-duty points.

3. All rail lines, yards and/or sidings within the new complex will be considered
as common to all crews working in, into and out of the complex. Ail crews will be
permitted to perform all permissible road/yard moves . Interchange rules are not
applicable for intra-carrier moves within the complex.

4 In addition to the consolidated complex, all UP and SP operaticns within the
greater Salt Lake City area and all UP and SP operations (including the OUR&D)
within the greater Ogden area shall be consolidated into two, separate terminal
operations. The existing switching limits at Ogden will now include the former SP
rail line to SP Milepost 780.21. The existing UP switching limits at Salt Lake City
will now include the Roper Yard switching limits (former DRGW) to DRGW Milepost
739.0.

B. Provo. Ali UP and SP operations within the greater Provo area shall be
consolidated into a unified terminal operation.

C. Elko/Cadin. All UP and SP operations within the greater Elko and Carlin area shall
be consolidated into a unified terminal operation at Elko. Carlin will become a station
enroute.
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D.  General Conditions for Terminal Operations.

Y. Initial delay and final delay will be governed by the controlling collective
bargaining agreement, including the Duplicate Pay and Final Terminal Delay
provisions of the 1985 and 1991 National Awards and implementing agreements.

2. Employees will be transported to/from their trains to/from their designated
on/off duty point in accordance with Article VIII, Section 1 of the October 31, 1985
National Agreement.

3. The current application of National Agreement provisions regarding road
work and Hours of Service relief under the combined road/yard service zone, shall
continue to apply. Yard crews at any location within the Hub may perform such
service in all directions out of their terminal.

Note: items 1 through 3 are not intended to expand or resiiict existing rules.

V.  POOL OPERATIONS.

A. The following pool consolidations may be implemented to achieve efficient
operations in the Salt Lake City Hub:

3 Salt Lake City - Elko and Ogden - Elko. These operations may be run as

either two separate pools or as a combined pool with the home terminal within the
Salt Lake City/Ogden metro complex. This pool service shall be subject to the
following:

(a) If the pools are combined, then the former SP anc WP trainmen shall
have prior rights on a 40/60 basis.

(b) If separate pools, the Carrier may operate the crews at the far terminal
of Elko as one pool back to the metro complex with the crew being
transported by the Carrier back to its original on duty point at the end of their
service trip.

(c) The Carrier must give ten days written notice of its intent to change the

number of pools or to combine the pools at Elko for a single pool returning
to Salt Lake City/Ogden.
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(d) Since Elko will no longer be a home terminal for pool freight operations
east to the metro compiex a sufficient number of pool and extra board
employees will be relocated to the metro complex.

2. SaltLake City - Green River/Pocatello and Qgden - Green River. These

operations may be run as either one, two, or three separate pools. The Carrier shall
determine whether to combine any or all of the pools and shall give ten days notice
of its combining of pools.

3. Salt Lake City - Grand Junction/Helper/ Provo. These operations may be

run as either cne, two, or three separate pools with the home terminal within the
metro complex. The carrier must give ten days written notice of its intent to change
the number of pools. If run as a combined pool(s) then prior rights to the pool(s)
shall be based con the percentages that existed on the day the ten aay notice is
given.

4. Helper-Grand Junction/Provo and Milford-Provo/Helper. Each of these

opzrations will be run as a single pool.

5. Other Service. Any pool freight, local, work train or road switcher service
may be established to operate from any point to any other point within the new
Seniority District with the on duty point within the new seniority district.

Note: All service, with on duty points at Elko, operating to Winnemucca, but
net including Winnemucca, shall be operated as part of the Salt Lake City
Hub.

6. The operations listed in A 1-4 above, may be implemented separately, in
groups or collectively, upon ten (10) days written notice by the Carrier to the
General Chairman. Implementation notices governing item (5) above, shall be
governed by applicable collective bargaining agreements.

Note 1. While the Sparks-Carlin and Wendel-Carlin pools are not covered
in this notice it is understood that they will operate Sparks-Elko and Wendel-
Elko and will be paid actual miles when operating trains between these two
points pursuant to the current collective bargaining agreements and will be
further handled when merger coordinations are handled for that area.

Note 2. The Portola-Elko and Winnemucca-Elko pools shall continue to

operate pursuant to the current collective bargaining agreements and will be
further handled when merger coordinations are handled for that area.

utuslc031797




The terms and conditions of the pool operations set forth in Section A shall

be the same for all pool freight runs whether run as combined pools or separate pools.
The terms and conditions are those of the designated collective bargaining agreement as
modified by subsequent national agreements, awards and impiamenting documents and
those set forth below. The basic Interdivisional Service conditions shall apply to all pool
freight service. Each pool shall be paid the actual miles run for service and combination
service/deadhead with a minimum of a basic day.

C.

1. Iwenty-Five Mile Zone - At Salt Lake City, Ogden, Eiko, Milford,

Grand Junction, Helper, Provo, Green River, Las Vegas, Yermo and
Pocatello pool crews may receive their train up to twenty-five miles on the
far side of the terminal and run on through to the scheduled terminal. Crews
shall be paid an additional one-half (2) basic day for this service in addition
to the miles run between the two terminals. If the time spent in this zone is
greater than four (4) hours, then they shall be paid on a minute basis.

Example: A Salt Lake City-Milford crew receives their north bound
train ten miles south of Milford but within the 25 mile zone limits and
runs to Salt Lake. They shall be paid the actual miles established for
the Salt Lake-Milford run and an additional one-half basic day for
handling the train from the point ten (10) miles south of Milford back
through Milford.

Note: Crews receiving their trains on the far side of their terminal but

within the Salt Lake-Ogden complex shall be paid under this
provision.

2. Tumaround Service/Hours of Service Relief. Except as provided
in (1) above, turnaround service/hours of service relief at both home and
away from home terminals shall be hendled by extra boards, if available,
prior to setting up other employees. Trainmen used for this service may be
used for multiple trips in one tour of duty in accordance with the designated
collective bargaining agreement rules. Extra boards may handle this service
in all directions out of a terminal that is within the Hub.

3. Nothing in this Section B (1) and (2) prevents the use of other
employees to perform work currently permitted by prevailing agreements.

Agreement coverage. Employees working in the Sait Lake Hub shall be

governed, in addition to the provisions of this Agreement by the UP Agreement
covering the Eastern District for both road and yard, including all addenda and side
letter agreements pertaining to that agreement, the 1996 National Agreement
applicable to Union Pacific and previous National Agreement provisions still
applicable. Except as specifically provided herein, the system and national
collective bargaining agreements, awards and interpretations shall prevail. None
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of the provisions of these agreements are retroactive. Since the employees have
not worked under a daily preference system in the yard the empluyees shall be
governed by the regular application system for yard assignments and the daily
preference system shall not apply in the Salt Lake Hub.

D.

After implementation, the application process will be used to fill all vacancies

in the Hub as follows:

V.

; Prior right vacancies must first be filled by an employee with prior
rights to the vacancy who is on a reserve board prior to considering
applications from employees who do not have prior rights to the assignment

2 If no prior right applications are received, then the junior dovetailed
employee on a reserve board at the location who holds prior rights to the
assignment will be forced to the assignment or permitted to exercise
seniority to a position held by another employee.

3. If there are no prior right employees on one of the reserve boards
covering the vacant prior right assignment, then the senior non prior right
applicant will be assigned. If no applications are received then the most
junior employee on any of the reserve boards v/ill be recalled and will take
the assignment or displace a junior employee. ii there are no trainmen on
any reserve boards, then the senior furloughed trainman in the Salt Lake
Hub shall be recalled to the vacancy. When forcing or recalling, prior rights
trainmen shall be forced or recalled to prior right assignments prior to
trainmen who do not have prior rights.

4 Non prior right vacancies will be filled by the senior applicant from the
dovetail roster. If no applicant then the junior employee on any reserve
board in the Hub shall be recalled to the vacancy in accordance with the
provisions of the UPED reserve board agreement.

EXTRA BOARDS.

A. The following extra boards may be established to protect vacancies

and other extra board work in or out of the Salt Lake City/Ogden metro complex or
in the vicinity thereof:
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1. Ogden : One conductor and one brakeman/switchmen(total of two)
extra boards to protect the Ogden-Green River Pool, and the Ogden-Elko
Pool (if pools are operated separately), the Ogden yard assignments and aill
road switchers, locals and work trains between Ogden-Green River,
Clearfield-McCammon and Ogden-Elko.




- 3 Salt Lake North: One conductor and one brakemar/switchmen (total
of two) extra boards to protect the Salt Lake- Pocatello/Green River Pool, the
Salt Lake-Elko pool, all Salt Lake Yard assignments and all road switchers,
locals and work trains between Salt Lake to Wendover and Salt Lake to
Clearfieid except work trains may work all the way to Ogden

Note: If the Carrier operates Metro Complex poois to Pocatello/
Green River and Elko then the above extra boards will convert to two
sets of extra boards with one set covering east pool freight and one
covering west pool freight. The east extra boards will also cover all
road switcher, locals, yard assignments and work trains at or between
Salt Lake and Pocatello/Green River/Ogden with the west extra board
covering these assignments between Ogden/Salt Lake and Elko.

3. Salt Lake South: One conductor/brakeman extra board to protect
Salt Lake -Milford/Helper/Grand Junction/Provo pool(s) and all road switcher
local and work train assignments in this area.

Note: The Carrier may operate more than these extra boards in the
Salt Lake Metro complex. When more than these extra boards are
operated the Carrier shall notify the General Chairman what are..
each extra board shall cover. When combining extra boards the
Carrier shall give ten (10) days written notice.

B. The Carrier may establish or keep extra boards at points such as Milford,
Provo, Helper, Elko, Las Vegas etc to meet the needs of service pursuant to the
designated collective bargaining agreement provisions. If there are less than three
yard assignments at any of these locations then the extra boards shall be
conductor/brakemen/swichmen boards. If at least three yard assignments then the
extra boards shall be separated into a conductor board and a brakemen/switchmen
board.

C. At any location where both UP and SP/DRGW extra boards exist the Carrier
may combine these boards into one board.

D. The Ogden and Salt Lake extra boards shall be filled off the dovetail roster.
Extra Boards in prior right areas such as Milford, Las Vegas and Helper shall be
filled using prior rights. Extra boards at the dual locations of Provo and Elko shall
be filled on a 50/50 basis. At Grand Junction the extra board will be a combination
east-west board.

VI. PROTECTION.

The Surface Transportation Board has stated that adversely affected
employees shall be covered by New York Dock protection.
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Vil. IMPLEMENTATION.

A. This implements the merger of the Union Pacific and Southern Pacific
railroad operations in the area covered by Notice 19W and any amended notices
thereto.

In addition, the parties understand that the overall implementation is being
phased in to accommodate the cut over of computer operations, dispatching, track
improvements and clerical support.

B. The Carrier shall give 30 days written notice for implementation of this
agreement and the number of initial positions that will be changed in the Hub.
Emplcyees whose assignments are changed shall be permitted to exercise their
new seniority. After the initial implementation the 10 day provisions of the various
Articles shall govern.

C. Prior to the movement to reserve boards or transfers oi:tside the Salt Lake
Hub, it will be necessary to fill all positions in the Salt Lake Hub.

D. In an effort to provide for employees to follow their work to areas outside the
Salt Lake Hub, the Carrier shall advertise vacancies at locations outside ihe Hub
for a period of one year from the implementatior: date, as long as a surplus of
trainmen exist in the Hub, for employees to make application. The dovetail roster
shall be used for determining the senior applicant. Should an insufficient number
of apr lications be received then the junior surplus employee shall be forced to the
vacaricy. Employees who move by application or force shall establish new seniority
and relinquish seniority in the Hub.

Vill. CREW CONSIST.

A Upon implementation of this agreement (award) all crew consist productivity
funds that cover employees in the Hub shall be frozen pending payment of the
shares to the employees both inside the Hub and outside the Hub. A new
pioductivity fund shall be created on implementatiion day that will cover those
employees in the Salt Lake Hub and the funds that cover employees outside the
Hub shall continue for the employees who remain outside the Hub. The Salt Lake
Hub employees shall have no interest or share in payments made to those funds
after implementation date.

B. Payments into the new productivity fund shall be made in compliance with
the UPED crew consist agreement. Those employees who would have participated
in the shares of the productivity funds had they originally been hired on the UPED
shall be eligible to participate in the distribution of the new fund except as stated
in (D) below.

utuslc031797




C. Employees who would have been covered under the UPED special
allowan~~ provisions had they been hired originally on the UP Eastern District shall
be entitled to a special allowance under those provisions except as stated in (D)

below.

D. Those employees who sold their special allowances/productivity funds
previously are not entitled to those payments under this agreement (award).

E. While the UPED crew consist agreement will govern this Hub the Carrier is
not required to place yardmervbrakemen on any local, road switcher, yard or other
assignment anywhere in the Hub that is was not required to use under the least
restrictive crew consist agreement that previously existed.

IX. EAMILIARIZATION.

A. Employees will not be required to lose time or “ride the road" on their own
time in order to qualify for the new operations. Employees will be provided with a
sufficient numbe; of familiarization trips in order to become familiar with the new
territory. Issues concerning individual qualifications shall be handled with local
operating officers. The par.ies recognize that different terrain and train tonnage
impact the number of trips necessary and the operating officer assigned to the
merger will work with the local Managers of Operating Practices and local chairmen
in implementing this section.

X.  FIREMEN

A This agreement also covers firemen. Pre-October 31, 1985 firemen will only
have seniority in the Salt Lake Hub and if unable to work an engineer’s assignment
or a mandatory firemen's/hostler psotion they shall be permitted to hold a fireman's
postion first in their prior rights area and second, using their dovetail seniority.

B. Post October 31, 1985 firemen shall continue to be restricted to mandatory
assignments and if unable to hold an engine service postion will be required to
exercise their train service seniority in the Hub.

XL  HEALTH AND WELFARE

Employees not previously covered by the UPED agreement shall have 60
Aays to join the Union Pacific Hospital Association in accordance with that
agreement.
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QUESTIONS AND ANSWERS -UTU SALT LAKE HUB

Article | - SALT LAKE HUBB

Q1.

A1,

Does the new seniority district change switching limits at the mile posts
indicated?

No. it is the intent of this agreement to identify the new seniority territory and
not to change the existing switching limits except as specifically provided
elsewhere in this agreement. :

Which Hub is Grand Junction in?

For seniority purposes trainmen are in the Denver Hub, however due to the
unique nature of Grand Junction being a home terminal for one Hub and
away from home for another Hub, the extra board may perform service on
both sides of Grand Junction.

What Hub are the Valmy coal assignments in?

Because they are on duty at Elko and work to or short of Winnemucca, but
not including Winnemucca, they are part of the Salt Lake Hub. This is also
true of assignments that work out of Carlin but short of Winnemucca.

Article |l - SENIORITY AND WORK CONSOLIDATION

Q4.
A4

QS.
AS.

Q6

A6
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How long will prior rights rosters be in effect?
They will lose effect through attrition.

Do the OUR&D rosters and agreements survive this merger?
No.

It is the intent of Article Il B note 4 to operate SLC-Elko and SLC-Grand
Junction as one pool?

No, each of these pool are now double headed and it is the intent of that
note to run each pool as a single headed pool and not combinz them with
each other.

In Article 1i(G), what does it mean when it refers to protecting all trainmen
vacancies within the Hub?

if a vacancy exists in the Salt Lake Hub, it 1.ust be filled by a prior rights
employee prior to placing employees on reserve boards. If a non prior rights
employee is working in the Salt Lake Hub then a prior rights employee must
displace that person prior to prior right trainmen going to a reserve board.
If a vacancy exists in a pool and a trainman is on a reserve board that
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Q13.
A13.

person will be recalled prior to the carrier using trainmen who do not hold
reserve board rights or hiring new trainmen..

Will existing pool freight terms and conditions apply on all pool freight runs?
No. The terms and conditicns set forth in the controlling collective
bargaining agreements and this document will govern.

What is the status of an employee who placed in the Hub zfter November 1,
1996 but prior to the implementation of this Award?

They shall be placed on the roster using their dovetail date but they shall not
have any prior rights.

Will an employee gain or lose vacation benefits as a result of the merger?
No.

When the agreement is implemented, which vacation agreement will apply?
The vacation agreements used to schedule vacations for 1997 will be used for
the remainder of 1997. Thereafter the Eastem District Agreement will gove m.

If a local operated by a UP Idaho trainman previously went on duty at
the UP North Yard now goes on duty at the Roper Yard, does it now cperate
over more than one seniority district or is it continuing current operations?
Changes in on duty points within a terminal or the travel over other trackage
in a terminal does not alone aiter the “continue current operations” intent of
the Agreement.

What i¢ the status of firemen's seniority?
Firemen seniority will be dovetailed in a similar manner as trainmen.

ARTICLE lll - TERMINAL CONSOLIDATIONS

Q14.

A14.
Q1S5.

A1S.

Are the national road/yard zonies covering yard crews measured by the
metro complex limits or from the switching limits where the yard assignment
goes on duty?

The switching limits where the yard crew goes on duty.

If crews go on duty in the Complex short of Ogden, is Ogden part of the
initial terminal?
No, it is an intermediate pcint.

ARTICLE IV - POOL OPERATIONS

Q16.
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If the on duty point for the Salt Lake - Green River pool is moved from North
Yard to Roper Yard, will the mileage paid be increased?
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Yes. The mileage will be from the center of Roper Yard to Green River.

Can you give some examples of work currently permitted by prevailing
agreements as referenced in Article IV B 3?

Yes, yard crews are currently permitted to perform hours of servics rslief in
the roadl/yard zone established in the National Agreement, ID crews may
perform combination deadhead service and road switchers may handle
trains that are laid down in their zone.

Because of the elimination of Elko as a home terminal for pool service what
type of job assignment will the trainmen who remain at Elko protect?

The Carrier anticipates that for those trainmen who remain in this area, that
based on manpower needs, the guaranteed extra board will protect extra
locals, branch line work (Valmy coal), yard vacancies, short turnaround
service, HOSA relief work and so forth.

. Will the Carrier change the Las Vegas-Milford pool to a single-headed pool?
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No, not as a result of this merger notice. Article IX of the 1986 National
Award would govern any future action.

If a crew in the 25 mile zone is delayed in bringing the train into the original
terminal so that it does not have time to go on to the far terminal, what will
happen to the crew?

Except in cases of emergency, the crew will be deadheaded on to the far
terminal

Is it the intent of this agreement to use crews beyond the 25 mile zone?
No.

In Article IV(B), is the % basic day for operating in the 25 mile zone frozen
and/or is it a dupiicate payment/ special allowance?

No, it is subject to future wage adjustments and it is not o Hlicate pay/special
allowance.

How is a crew paid if they cperate in the 25 mile zone?
If a pre-October 31, 1985 trainmen is transported to its train 10 miles south
of Milford ana he takes the train to Salt Lake and the time spent is one hour
south of Milford and 9 hours 17 minutes between Milford and Salt Lake with
no initial or final delay earned, the employee shall be paid as follows:
A One-half basic day for the service South of Milford because it
is less than four hours spent in that service.
B. The road miles between Salt Lake and Milford (207).
C. One hour overtime because the agreemerit provides for
overtime after 8 hours 17 minutes on the road trip between
Salt Lake and Milford. ( 207 miles divided by 25 = 8'17")
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. Would a post October 31, 1985 trainman be paid the same?

No. The National Disputes Committee has determined that post October 31,
1985 trainmen come under the overtime rules established under the National
Agreements/Awards/Implementing Agreements that were effective after that
date for both pre-existing runs and subsequently established runs. As such,
the post October 31, 1985 trainman would not receive the one hour overtime
in C above but receive the payments in A & B.

How will initial terminal delay be determined when performing service as
outlined above?

Initial terminal delay . >* - -ws entitled to such payments will be governed by
the applicable collective bargaining agreement and will not commence when
the crew operates back through the on duty point. Operation back through
the on duty point shall be considered as operating through an intermediate
point.

. What does “at the location” mean in Article iV D 27
This is a gegraphical term that forces junior employees in the general
location to a vacancy rather than someone much farther away.

Is the identification of the UP Eastem District collective bargaining agreement
in Article IV(C) 2 result of collective bargaining or selection by the Carrier?
Since UFP purchased the SP system the Carrier selected the collective
bargaininj agreement to cover this Hub.

. When the UP Eastern District agreement becomes effective what happens
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to existing claims filed under the otner collective bargaining agreements that
formerly existed in the Salt Lake Hub?

The existing claims shall continue to be handled in accordance with those
agreements and the Railway Labor Act. No new claims shall be filed under
those agrzements once the time limit for filing claims has expired for events
that took place prior to the implementation date.

In Article IV(D), if no applications are received for a vacancy on a prior rights
assignment, does the prior right trainman called to fill the vacancy have the
right to displace 2 junicr prior right trainman from another assignn:.ent?
Yes. That trainman has the option of exercisir.g his/her seniority to another
position held by a junior prior right employee, within the time frame specified
in the controlling collective bargaining agreement, or accepting the force to
the vacancy.




ARTICLE V - EXTRA BOARDS

Q30.
A30.

Q31.
A31.

How many extra boardes will be combined at implementation?
It is unknown at this time. The Carrier will give written notice of any
consolidations whether at implemeniation or thereafter.

Are these guaranteed extra boards?
Yes. The pay provisions and guarantee offsets and reductions will be in
accordance with the existing UPED guaranteed extra board agreement.

ARTICLE VI - PROTECTION

Q32.
A32.

"'hat is loss on sale of home for less than fair value?
This refers to the loss on the value of the home that results from the Carrier
implementing this merger transaction. In many locations the impact of the
merger may not affect the value of a home and in some iocations the merger
may affect the value of a home.

If the parties cannot agree on the loss ui iair value what happens?

New York Dock Article |, Section 12(d) provides for a panel of real estate
appraisers to determine the value before th.e merger announcement and the
value after the merger transaction.

t hapoens if an employee sells a $50,000 home for $20,000 to a family
member?
That is rot a bona fide sale and the employee would not be entitled to a N aw
York Dock payment for the difference below the fair value.

What 1s the most difficult part of New York Dock in the sale transaction?
Determine the value of the home before the merger transaction. While this
can be done through the use of professional appraisers, many people think
their home is valued at a different amount.

Who is required to relocate and thus eligible for the allowance?

An employee who can no longer hold a position at his/i.er location and must
relocate to hold a position as a result of the merger. This excludes
employees who are borrow outs or forced to a location and released.

. Are there mileage components that govern the eligibility for an allowance?
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Yes, the employee must have a reporting point farther than his/her old
reporting point and at least 30 miles between the current home and the new
reporting point and at least 30 miles between reporting pointr




Q38.
A38.

Q39.

A39.

Can you give some examples? :
The following examples would be applicable.

Example 1: Employee A lives 80 miles north of Salt Lake and works
a yard assignment at Sait Lake. As a result of the merger he/she is
assigned to a road switcher with an on duty point 20 miles north of
Salt Lake. Because his new reporting point is closer to his place of
residence no relocation benefits are allowable.

Example 2: Employee P, lives 35 miles north of Salt Lake and goes
on duty at tha UP yard office in Salt Lake. As a result of the merger
he/she goes on duty at the SP yard office which is six miles away. No
relocation benefits are allowable.

Example 3: Employee C lives in Elko and is unable to hold an
assignment at that location and places on an assignment at Salt
Lake. The emplcyee meets the requirement for relocation benefits.

Example 4. Employee D lives in Salt Lake and can hold an
assignment in Salt Lake but elects to place on a Road Switcher 45
miles north of Sait Lake. Because the employee can hold in Salt
Lake no relocation benefits are allowable.

Are there any restrictions on routing of traffic or combining assignments after
implemeritation?

There are no restrictions on the routing of traffic in the Salt Lake Hub once
the 30 day notice of implementation has lapsed. There will be a single
collective bargaining agreement and limitations that currently exist in that
agreement will govern (e.g. radius provisicns for road switchers, road/yard
moves etc.).However, none of these restrictions cover through freight
routing. The combining of assignments are covered in this agreement.

Article Vil - IMPL.cMENTAT!ON

Q40.
A4C.
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on implementation will all trainmen be contacted concerning job placement?
No, the implementation process will be phased in and employees will remain
on their assignments unless abolished or combined and then they may place
on another assignment or on a reserve board depending on their seniority
rights. The new seniority rosters will be available for use by employees who
have a displacement.

How will the new extra boards be created?

When the Carrier gives notice that the current extra boards are being
abolished and new ones created in accordance with the merger agreement,
the Carrier will advise the number of assignments for each extra board and
the effective date for the new extra board. The trainmen will have at least
ten days to make application to the new extra board and the dovetail roster
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will be used for assignment to the Board. It is anticipated ihat the extra
boards will have additional trainmen added at first to help with the
familiarization process.

Will the Carrier transfer all surplus employees out of the Hub?
No. The Carrier will retain some surplus to meet anticipated attrition and
growth, however, the number will be determined by the Carrier.

When will reserve boards be established and under what conditions will they
be governed? !

Wher: reserve boards are established they will be governed by the current
reserve board agreement covering the UP Eastern District.

GENERAL

Q44.

Ad4
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Do the listing of mileposts in Article | mean that those are the limits that
employees may work?

No, the mile posts reflect a seniority district and in some cases assignments
that go on duty in the new seniority district will have away from home
terminals outside the seniority district which is common in many
interdivisional runs.

If the milepost is on the east end of Yermo can the crew perform any work
in the station of Yermo west of the mile post?

Yes, Yermo is the away from home terminal and the crew may perform any
work that is permissible under the Eastern District collective bargaining
agreement as the crew does now under its current agreement. If a yard
assignment is established it will not be filied by employees from the Salit
Lake Hub

Will all pool freight be governed by the same rules?

Yes, all pool freight will be governed by the UPED interdivisional rules, such
as but not limited to, initial terminal delay, overtime, $1.50 in lieu of eating
en route.

Will all employees be paid the same?

No, the current rules differ between pre and post October 31, 1985
employees with regards to such items as entry rates, duplicate payments
and overtime. Since those are part of the National Agreements that
supersede local rules they will continue to apply as they have applied on the
UPED prior to the merger.

What will the miles paid be for the runs?
Actual miles between terminals with a minimum of a basic day as determined
by the National Agreement.




MERGER IMPLEMENTING AGREEMENT
(Denver Hub)

between the

UNION PACIFIC/MISSOURI PACIFIC RA\\RCAD COMPANY
SOUTHERN PACIFIC TRANSPORTATION COMPANY

and the

UNITED TRANSPORTATION UNION

In Finance Docket No. 32760, the U.S. Department of Transportation, Surface
Transportation Board (“STB") approved the merger of the Union Pacific Corporation (“UPC"),
Union Pacific Railroad Company/Missouri Pacific Railroad Company (collectively referred to
as “UP") and Southem Pacific Rail Corporation, Southem Pacific Transportation Company
("SP”), St. Louis Southwestern Railway Company (“SSW”), SPCSL Corp., and The Denver
& Rio Grande Westemn Railroad Company (‘DRGW") (collectively referred to as “SP”). In
approving this transaction, the STB imposed New York Dock labor protective conditions.

In order to achieve the benefits of operational changes made possible by the
transaction, to consolidate the seniority of all employees working in the territory covered by
this Agreement into une common seniority district covered under a single, common collective
bargaining agreement,

IT IS AGREED:
l Denver Hub

A new senioritv district shall be created that encompasses the following area: UP
milepost 429.7 at Sraron Springs, Kansas; UP milepost 511.0 at Cheyenne, Wyoming ;
DRGW milepost 451.7 at Grand Junction, Colorado and milepost 251.7 at Alamosa,
Colorado; SSW miilepost 545.4 at Dalhart, Texas and UP milepost 732.1 at Horace, Kansas
and all stations, branch lines, industrial leads and main line between the points identified.

i Seniority and Work Consolidation.

The following seniorit'’ consolidations will be made:

A. A new seniority district will be formed and master Seniority Rosters, UP/UTU
Denver Hub, will be created for the employees working as Conductors, Brakemen, yardmen
(the term yardman shall, in this agreement, refer to all yard positions including foreman,
helper, vtility man, herder and switch tender) and Firemen in the Denver Hub on November
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1,1996. (The term “trainmen” is used hereafter as a generic term to include all UTU-C, T&Y
represented employees and where applicable all UTU-E represented employees). The four
new rosters will be created as follows:

1. Switchmen/brakemen placed on these rosters will be dovetailed based upon
the employee’s current seniority date. If this process results in employees having
identical seniority dates, seniority will be determined by the employee's current hire
date with the Carrier.

2. Conductors placed on these rosters will be dovetailed based upon th:
employee's actual promotion date into the craft. If this process resuits in employees
having identica' seniority dates, seniority will be determined by the employee’s current
hire date with the Carrier.

Prior Rights to Zones, Example (assumes oniy has 5 people on roster):

Name Roster | Zone 1 (lom 2 . (ZPOM 3
Ranking (AD'"""! T"::";;g"m Montrose/Oliver/Minturn) Denver 'S Fork/Minturr/
Springs/Cheyenne excluding [DRGW) to Dalt ‘!, excluding
Sharon Springs & Cheyenne Daihe

yardfocal/road switchers , [DRG\
Pueblo-Horace)
[UPED,MPUL Pueblo
roster, DRGW|

JONES, A.
SMITH, B.

ADAMS, C.
BAILEY, D. #4
L GREEN, E. #5

3. All employees placed on the roster may work all assignments protected by
the roster in accordance with their seniority and the provisions set forth in this
Agreement.

4 New employees hired and placed on the new rosters on or after November
1, 1996, will have no prior rights but will have roster seniority rights in accordance
with the zone and extra board provisions set forth in this Agree:nent.

B. The new UP/UTU seniority districts will be divided into the following three (3)
Zones:

, Zone 1 will include Denver east to but not including Sharon Springs and the
Oakley extra board, Denver north to but not including Cheyenne, Denver west to
and including Bond and Axial, Pueblo east to Horace, and all road and yard
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operations within the Denver Terminal including any road switchers at Colorado
Springs.

Note: The Oakley extra board is part of the Denver Hub and
assignments at Oakley will be filled by the Denver Hub. The
reference to Sharon Springs is for pool freight service and the work
norrally protected by ine ockley extra board shall continue as part of
the Denver Hub

2. Zone 2 will include Grand Junction to Denver (long pool only), Grand
Junction to Montrose, Oliver, Minturn (not inciuding Minturn helper service) and
Bond and yard assignments.

3. Zone 3 will include Pueblo to Denver, South Fork, Minturn and to Dalhart not
including Dalhart, but including Minturn helper service and yard assignments.

4 Road, road/yard or yard extra boards wili not be part of any zone if they
cover assignments in more than one zone. Extra boards that cover assignments
in only one zone will be governed by zone rules and the current rules of the
collective bargaining agreement for this Hub.

C. Trainmen initially assigned to the new rosters will be accorded prior rigits
to one of the three zones based on the following:

Zone 1 -Trainmen assigned to rosters on the former Union Pacific Eastern
District 12th District, MPUL Pueblo trainmen and DRGW employees working
positions within the points specified for this Zone on November 1, 1996.

2. Zone 2 -Trainmen assigned to rosters on the former DRGW, working
positions within the points specified for this Zone on November 1, 1996.

3. Zone 3 -Trainmen assigned to rosters on the former DRGW, working
positions within the points specified for this Zone on November 1, 1996.

D. Trainmen hired and assigned to the merged roster after implementation shall
be assigned to a zone, but without prior rights, based on the Carrier's determination of the
demands of service at that time in the Denver Hub.

E. The purpose of creating zones is twofcid: First it is to provide seniority in an
area that an employee had some seniority prior to the merger, or contributed some work
after the merger, unless that trackage is abandoned, and thus preference to some of their
prior work over employees in other zones; Second to provide a defined area of trackage
and train operations that an employee can becoma familiar so as not to be daily covering
a multitude of different sections of track. As such the following will govern:
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1. Trainmen will be allowed to make application for an assignment in a different
zone as vacancies arise. If reduced from the working list in their zone, trainmen

may exercise their common seniority in the remaining two zones.

2. Trainmen may not hold a reserve board outside their zone. The current
collec'ive bargaining agreement is amended to provide for a reserve board for each
zone.

J. Trainmen with a seniority date prioi to February 1, 1992 shall be permitted
to hold a reserve board in their zone. Trainmen holding a seniority date
subsequent to February 1, 1992 must be displaced prior to employees being
permitted to hold a reserve board position.

F. It is understood that certain runs home terminaled in the Denver Hub will
have away from home terminals outside the Hub and that certain runs home terminaled
outside the Hub will have away from home terminals inside the Hub. Examples are Denver
to Cheyenne and Pueblo to Dalhart. It is not the intent of this agreement to create
seniority rights that interfere with these operations or to create double headed pools. For
example, Denver will continue to be the home terminal for Denver-Cheyenne runs and
Cheyenne will not have equity in these runs. The Denver-Rawlins run currently has no
employees assigned to it. If this operation is reestablished at a later date the current
Denver-Rawlins pool agreement will continue to apply with Denver as the home terminal.

G. All vacancies within the zones must be filled prior to any trainmen being
reduced from the w..rking list or prior to trainmen being permitted to exercise to any
reserve bcoard.

H. With the creation of the new seniority district all previous seniority outside
the Denver Hub held by trainmen on the new rosters shall be eliminated and all seniority
inside the Hub held by trainmen outside the Hub shall be eliminated.

I Trainmen will be treated for vacation and payment of arbitraries as though
all their service on their original railroad had been performed on the merged railroad.

J. Trainmen who have been promoted to Engine service and hold engine
service seniority inside the Denver Hub and werking therein on November 1, 1996, shall
be placed on the appropriate roster(s) using their various trainmen seniority dates. Those
Engine service employees, if any, who do not have a irain service date in the Denver Hub
shall be given one in accordance with the October 31, 1985 UTU National Agreement.
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. Terminai Consolidations

The following terminal consolidations will be implemented in accordance with the
following provisions:

A.
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Denver Terminal

8 The existing switching limits at Denver will now include Denver Union
Terminal north to and including M.P. 5.24 and M.P. 6.43 on the Dent Branch,
south to and including M.P. 5.5, east to and including M.P. 635.10, and west
to and including M P. 7.5. Yard crews currently perform service on the
Boulder Branch and they may continue to do so after implementation of this
agreement in accordar.ze with existing agreements.

Note: The intent of this section is to combine the two Carrier's
facilities into a common terminal and not to extend the switching limits
beyond the current established points.

2. All UP and SP operations within the greater Denver area shall be
consolidated into a unified terminal operation.

3. All road crews may receive/leave their trains at ony location within the
boundaries of the new Denver terminal and may perform work anywhere
within those boundaries pursuant to the applicable ¢nllective bargaining
agreements . The Carrier will designate the on/off duty points for road crews
with the on/off duty points having appropriate facilities for inclement weather
and other facilities as currently required in the collective bargaining
agreement.

4 All rail lines, yards, and/or sidings within the new Denver terminal will
be considered as common to all crews working in, into and out of Denver.
Ail crews will be permitted to perform all permissible road/yard moves
pursuant to the applicable collective bargaining agreements. Interchange
rules are nnt applicable for intra-carrier moves.

General Conditions for Terminal Operations

| Initial delay and final delay will be governed by the controlling
collective bargaining agreement, including the Duplicate Pay and Final
Terminal Delay provisions of the 1885 and 1991 National Awards and
implementing agreements.




% Employees wili be transported to/from their trains to/from their
designated on/off duty point in accordance with Article VI, Section 1 of the
October 31, 1996 National Agreement.

3 The current application of National Agreement provisions regarding
road work and Hours of Service relief under the combined road/yard service
zone, shall continue to apply. Yard crews at Denver, Grand Junction and
Pueblo may perform such service in all directions out of the terminal.

Note: Items 1 through 3 are not intended to expand or restrict
existing rules

IV.  Pool Operations.

A.

The following pool consolidations may be implemented to achiee efficient

operations in the Denver Hub:
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: 3 All Grand Junctioin-Denver/Bond and Grand Junction-Minturn pool
operations shall be combiiied into one pool with Grand Junction as the home
terminal. Denver may have one, two or three pools, Denver-
Phippsburg/Bond, Denver-Cheyenne, and Denver-Sharon Springs with the
Carrier determining whether to combine the pools. Short pool operations
when run shall be between Grand Junction-Bond and Denver-Bond.

5 All  Pueblo-Denver and Pueblo-Dalhart pool operations shall be
combined into one pool with Pueblo as the home terminal. The Pueblo-
Alamosa local shall remain separate but Pueblo-Alamosa traffic may be
combined with the Pueblo-Dalhart and Pueblo-Denver pool if future traffic
increases result in poci operations. The Pueblo-Minturn puol shall remain
separate until the number of pool turns drops below ten (10) due to the
cessation of service on portions of that line, at that time, the Carrier may
combine it with the remaining Pueblo pool. The Pueblo-Horace pool shalii
remain separate until terminated with the abandonment of portions of that
line. The tri-weekly local provisions shall apply until abandonment of any
portion of the line east of Pueblo where Pueblo crews now operate.

3. Pool, local, road switcher and yard operations not covered in the
above originating at Grand Junction shall continue as traftic volumes
warrant.

4. Helper service at Minturn shall remain separate until terminated with
the cessation of service on portions of the line where the helpers operate.

S. Any pool freight, local, work train or road switcher service may be
established to operate from any point to any other point within the new
Seniority District with the on duty point within one of the zones.
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6. The operations listed in A 1-4 above, may be implemented separately,
in groups or collectively upon ten (10) days written notice from the Carrier
to the General Chairman. Implementation notices covering item (5) above,
shall be governed by applicable collective bargaining agreements.

T Power plants between Denver and Pueblo may be serviced by either
Pueblo-Denver pool or the Denver Extra board or a combination thereof.
The Denver extra board shall be used first and if exhausted, the pool crew
will be used and deadheaded home after completion of service.

The terms and conditions of the pool operations set forth in Section A shall

be the same for all pool freight runs whether run as combined pools or separate pools.
The terms and conditions are those of the designated collective bargaining agreement as
modified by subsequent naticnal agreements, awards and implementing documents and
those set forth below. The basic Interdivisional Service conditions shall apply to all pool
freight service. Each pool shall be paid the actual miles run for service and combination
service/deadhead with a minimum of a basic day.
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: 8 Twenty-Five mile Zone - At Grand Junction, Pueblo, Sharon Springs,
Denver, Cheyenne and Dalhart, pool crews may receive their train up to
twenty-five miles on the far side of the termina! and run on through to the
scheduled terminal. Crews shall be paid an additional cne-half (%) basic
day for this service in addition to the miles run between the two terminals.
If the time spent in this zone is greater than four (4) hours then they shall be
paid on a minute basis.

Example: A Pueblo-Denver crew receives their north bound train
ten miles south of the Pueblo terminai but within the 25 mile terminal
zone limits and runs to Denver. They shall be paid the actual miles
established for the Pueblo-Denver run and an additional one-half
basic day for handling the train from the point ten (10) miles south of
the Pueblo terminal.

2. Tumarcund Service/Hours of Service Relief - Except as provided
in (1) above, turnaround service a1 Hours of Service Relief at both home
and away from home terminals shall be handled by extra boards, if available,
prior to setting up other employees. Trainmen used for this service may be
used for multiple trips in one tour of duty in accordance with the designated
collective bargaining agreement rules. Extra boards may perform this
service in all directions out of their home terminal within the Hub.




Note: Due to qualification issues at Minturn the popl crows will
continue to perform Hours of Service relief at this location.

3. Nothing in this Section B (1) and (2) prevents the use of other
trainmen to perform work currently permitted by prevailing agreements.

C. Agreement Coverage - Empicy<es working in the Denver Hub shall
be governed, in addition to the provisions of this Agreement, by the Agreement
between the Union Pacific Railroad Company and the UTU Union Pacific Eastern
District, botih road and yard, including all addenda and side letter agreements
pertaining to that agreement, the 1996 National Agreement applicable to Union
Pacific and previous National Agreement/Award/Implementing Document provisions
still applicable. Except as specifically provided herein, the system and national
cellective bargaining agreements, awards and interpretations shall prevail. None
of the provisions of these agreements are retroactive. Since most of the employees
have not worked under a daily preference system in the yard the employees shall
be governec by the regular application system for yard assignments and the daily
preference sy stem shall not apply in the Denver Hub.

D. After implementation, the application process will be used to fill all
vacancies in the Hub as follows:

1. Prior right vacancies must first be filled by an employee with prior
rights to the vacancy who is on a reserve board prior to considering
applications from employees who do not have prior rights to the assignment
including those in other zones within the Denver Hub. A reserve board
emg.'oyee will be recalled prior to considering applications from employees
who do not have prior rights to the assignment.

2. If there are no prior right employees on the reserve board covering
the vacant prior right assignment then the senior applicant without prior
rights to the vacancy will be ussigned. If no applications are received then
the most junior employee on any of the other reserve boards will be
recalled and will take the assignment or displace a junior employee. If there
are no trainmen on any reserve board, then the senior furloughed trainman
in the Denver Hub shall be recalled to the vacancy. When forcing or
recalling, prior rights trainmen shall be forced or recalled to prior right
assignments prior to trainmen who do not have prior rights.

3. Non prior right vacancies will be filled by the senior applicant from the
dovetail roster. If no applicant then the junior empioyee on any reserve
board in the Hub shall be recalled to the vacancy in accordance with the
provisions of the UPED reserve board agreement.
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V.

EXTRA BOARDS

A. The following road/yard extra boards may be established to protect

trainmen assignments as follows:

Denver - One conductor and one brakeman/switchma: (total of 2)
extra boards to protect the Denver-Cheyenne, Denver-Sharon Springs and
Denver-Phippsburg and Denver-Bond pools, the Denver yard assignments
and all road switchers, locals and work trains originating within these
territories and extra service to any power plant and other extra board work.

2 Pueblo - One conductor and one brakeman/switchman (total of 2)
extra boards to protect the Puebio-Denver, Pueblo- Alamosa, Pueblo-
Minturn and Pueblo-Dalhart pool operations, Pueblo Yard assignments and
all road switchers, locals and work trains and other extra board work
originating within the these territories. The MPUL extra board shall remain
separate and shall be phased out with the Pueblo-Horace pool operations.

3. Grand Junction - One conductor and one brakeman/switchman
(total of 2) extra boards to protect Grand Junction-Denver, Grand Junction-
Bond and Grand Junction-Minturn pool(s), Grand Junction yard, road
switcher, local and work train assignments and other extra board work

originating within these territories. Since the extra board at Grand Junction
is at a point joining wo hubs, it may protect work up to but not including
Helper, Utah.

Note: At each of the above locations the Carrier may operate more
than these extra boards. When more than these extra board is operated the
Carrier shall notify the General Chairman what area each extra board shall
cover. When combining extra boards the Carrier shall give ten (10) days
written notice.

B. The Carrier may establish extra boards at outside points t) meet the

needs of service pursuant to the designated collective bargaining ajreement
provisions. Extra boards at cutside points such as Phippsburg may continue.

C. At any location where both UP and DRGW extra boards exist the

Carrier may combine these boards into one board. If at any location there are less
than three yard assignments then the extra boards referred to in A, B or C above
shall be combined into a single Conductor/brakemen/switchmen extra board.
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VI. PROTECTION

The Surface Transportation Board has stated that adversely affected
employees shall be covered by New York Dock protection.

Vil. HEALTH AND WELFARE

Employees not previously covered by the UPED agreement shall have 60
days to join the Union Pacific Hospital Association in accordance with that
agreement.

Vill. IMPLEMENTATION

A. The Parties have entered into this agreement to implement the merger
of the Union Pacific Railroad and Southern Pacific Railroad operations in the area
covered by Notice 18W and any amended notices thereto.

In addition, the Parties understand that the overall operational
implementation is being phased in to accommodate the cut over of computer
operations, dispatching, track improvements and clerical support.

B. The Carrier shall give thirty (30) days written notice for implementation
of this agreement and the number of initial positions that will e changed in the
Hub. Employees whose assignments are changed shall be permitted to exercise
their new seniority. After the initial implementation the 10 dzy provisions of Article
IV(A)(6) and Article V(A) (note) shall govern.

C. Prior to movement to reserve boards or transfers outside the Hub,
it will be necessary to fill all positions in the Denver Hub..

D. In an effort to provide for employees to follow their work to aicas
outside the Denver Hub, the Carrier shall advertise vacancies at locations outside
the Hub for a period of one year from the implementation date, as long as a surplus
of trainmen exist in the Hub, for employees to make application. The dovetail roster
shall be used for determining the senior applicant. Should an insufficient number
of applications be received then the junior surplus employee shall be forced to the
vacancy. Employees who move by application or force shall establish new seniority
and relinquish seniority in the Hub.
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IX. CREW CONSIST.

A. Upon implementation of this agreement (award) all crew consist
productivity funds that cover emplcvees in the Hub shall be frozen pending payment
of the shares to the employees both inside the Hub and outside the Hub. A new
productivity fund shall be created on implementation day that will cover those
employees in the Denver Hub and the funds that cover employees outside the Hub
shall continue for the employees who remain outside the Hub. The Denver Hub
employees shall have no interest or share in payments made to those funds after
implementation date.

B. Payments into the new productivity fund shall be made in compliance
with the UPED crew consist agreement. Those employees who would have
participated in the shares of th.e productivity wunds had they originally been hired
on the UP Eastern District shall be eligible to participate in the distribution of the
new fund except as stated in (D) below.

C. Employees who would have been covered under the UPED special
allowance provisions had they been hired originally on the UP Eastern District shall
be entitled o a special allowance under those provisions except as stated in (D)
below.

D. Those employees who cold their special allowances/productivity funds

previously are not entitled to those payments under this agreement (award).

E. While the UPED crew consist agreement will govern this Hub the
Carrier is not required to place yardmen/brakemen on any local, road switcher, yard
or other assignment anywhere in the Hub that is was not required to use under the
least restrictive crew consist agreement that previously existed in either the Salt
Lake or Denver Hub.

X.  Familiarizati

A. Employees wi!l not be required to lose time or “ride the road” on their
own time in order to qualify ‘or the new operations. Employees will be provided with
a sufficient number of familiarization trips in order to become familiar with the new
territory. Issues coricerning individual qualifications shall be handled with local
operating officers. The parties recognize that different terrain and train tonnage
impact the number of trips necessary and the operating officer assigned to the
merger will work with the local Managers of operating practices and local chairmen
in implementing this section.
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Xl. Firemen.

A.  This agreement also covers firemen. Pre-October 31, 1985 firemen
will only have seniority in the Denver Hub and if unable to work an engineer's
assignment or a mandatory firemen’'s/hostler position they shall be permitted to hold
a fireman'’s position first in their prior rights zone and second, using their dovetail
seniority.

B. Post October 31, 1985 firemen shall continue to be restricted to
mandatory assignments and if unable to hold an engine service position will be
required to exercise their train service seniority in the Hub.
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QUESTIONS & ANSWERS -UTU DENVER HUB

Article | - DENVER HUB

Q1.

A1l

Does the new seniority district change terminal limits at the mile posts
indicated?

No. It is the intent of this agreement to identify the new seniority territory and
not to change the existing terminal limits except as specifically provided
elsewhere in this agreement.

Which Hub is Grand Junction in?

For seniority purposes trainmen are in the Denver Hub, however due to the
unique nature of Grand Junction being a home terminal for one Hub and away
from home for another Hub, the extra board may perform service on both sides
of Grand Junction.

Article Il - SENIORITY AND WORK CONSOLIDATION

Q3.

A3.

Q4.

A4

Q5.
AS.
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What is the status of an employee who placed in the Hub after November 1,
1996 but prior to the implementation of this Award?

They shall be placed on the roster using their dovetail date but they shall not
have any prior rights.

What happens if employees still have the same seniority date based on the
current hire date?

The UPED agreement has a provision for determining the seniority date under
these conditions and that agreement will govern.

Why do the zones appear to overiap?

Zones indicate a given area depending on the on duty point of an assignment.
For example, for long pool service, Grand Junction is the proper zone for
Grand Junction- Denver service. For short pool service Grand Junction is the
zone for going to Bond and Denver is the proper zone for going Denver-Bond.

In Article 1(G), what uoes it mean when it refers to protecting all vacancies
within a zone?

If a vacancy exists in a zone, it must be filled by a prior rights employee prior
to placing employees on reserve boaras. If a non prior rights employee is
working in a zone then a prior rights employee must displace that person prior
to going to a reserve board. If a vacancy exists in cne zone and an employee
in another zone is on a reserve board that person will be recalled prior to the
Carrier hiring additional trainmen.




Q7.
A7.

Q8.
A8.
Q9.
A9.

Q10.
A10.

Will existing pool freight terms and conditions apply on all pool freight runs?
No. The terms and conditions set forth in the controlling collective

bargaining agreement and this document will govern.

Will an employee gain or lose vacation benefits as a result ¢f the merger?
No.

When the agreement is implemented, which vacation agreement will apply?
The vacation agreements used to schedule vacations for 1997 will be used for
the remainder of 1997. Thereafter the UPED agreement will govern.

What is the status of firemen’s seniority?
Firemen seniority will be dovetailed in a similar manner as trainmen.

Article lll - TERMINAL CONSOLIDATIONS

Q11.

A11.

If a yard job goes on duty in the previous UP yard what are the switching limits
for performing work in the road/yard zone west of Denver?
DRGW M.P. 7.5 will be used for all yard crews on duty in Denver.

Article IV - POOL OPERATIONS

Qi2.
A12.

Q13.
A13.
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If the on duty point for the Denver-Cheyenne pool is moved from Denver
Union Terminal to the DRGW Yard, will the mileage paid be increased?
Yes. The mileage will be from the center of DRGW Yard to Cheyenne.

In Article IV A 6 how would other operations be established?

The controlling collective bargaining agreements would govem. For example
ID service would be covered under Article IX of the 1985 National Agreement,
road switchers can be established at any location under the local road switcher
agreement.

In Article IV(B) Section 3 provides that the Carrier has the right to perform work
currently permitted by other agreements, can you give some examples?

Yes, yard crews are currently permitted to perform hours of service relief in the
rocyard zone established in the National Agreement, ID crews may perform
¢ moination deadhead/service and road switchers may handle trains that are
laid down in their zone.

If a crew in the 25 mile zone is delayed in bringing the train into the original
terminal so that it does not have time to go on to the far terminal, what will
happen to the crew?

Except in cases of emergency, the crew wili be deadheaded on to the far
terminal.
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Is it the intent of this agreement to use crews beyond the 25 mile zone?
No.

Ih Article 1V(B), is the ¥ basic day for operating in the 25 mile zone frozen
and/or is it a duplicate payment/special allowance?

No, it is subject to future wage adjustments and it is not duplicate pay/special
allowance.

How is a crew paid if they operate in the 25 mile zone?
If a pre-Octover 31, 1985 trainman is transported to its train 10 miles east of
Sharon Springs and he takes the train to Denver and the time spent is one
hour east of Sharon Springs and 9 hours 24 minutes between Sharon Springs
and Denver with no initial or final delay earned, the employee shall be paid as
follows:
A. One-half basic day for the service east of Sharon Springs
because it is less than four hours spent in that service.
B. The road miles between Sharon Springs and Denver.
C. One hour overtime because the agreeinent provides for overtime
after 8 hours 24 minutes on the road trip between Sharon
Springs and Denver. ( 210 miles divided by 25 = 8'24")

Woula a post October 31, 1985 trainman be paid the same?
No. The National Disputes Committee has determined that post October 31,
1985 trainmen come under the overtime rules established under the National

Agreements/Awards/Implementing Agreements that were effective after that
date for both pre-existing runs and subseque: tly established runs. As such,
the post October 31, 1985 trainman would not receive the one hour overtime
in C above but receive the payments in A & B.

How will initial terminal delay be determined when operating in the Zone?

Initial te.minal delay for crews entitled to such paymer.s will be governed by
the applicable collective bargaining agreement and will not commence when
the crew operates back through the on duty point. Operation back through the
on duty point shall be considered as operating through an intermediate point.

When the UPED agreement becomes effective what happens to existing
DRGW/MPUL claims?

The existi~g claims shall continue to be handled in accordance with the
DRGW/MPUL Agreements and the Railway Labor Act. No new claims shall be
filed under tha! agreement once the time limit for filing claims has expired.

Is the identification of the UPED collective bargaining agreement in Article IV®
a result of collective bargaining or selection by the Carrier?

Since UP purchased the SP system the Carrier selected the collective
bargaining agreement to cover this Hub.




Q23

A23.

In Article IV (D), if no applications are received for a vacancy on a prior
rights assignment, does the p:ior right trainman called to fill the vacancy
have the right to displace a junior trainman from another assignment?
Yes. That trainman has the option of exercising his/her seniority to another
position held by a junior employee, within the time frame specified in the
controlling collective bargaining agreement, or accepting the force to the
vacancy.

Article V - EXTRA BOARDS

n24.

Q25.
A25.

How many extra boards will be comoined at implementation?
It is unknown at this time. The Carrier will give written notice of any
consolidations whether at implementation or thereafter.

Are these guaranteed extra boards?
Yes. The pay provisions and guarantee offsets and reductions will be in
accordance with the existing UPED guaranteed extra board agreement.

ARTICLE VI - PROTECTION

Q26.
A26.
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What is loss on sale of home for less than fair value?

This refers to the loss on the value of the home that results from the carrier
implementing this merger transaction. In many locations the impact of the
merger may not affect the value of a home and in some locations the merger
may affect the value of a home.

If the parties cannot agree on the loss of fair value what happens?

New York Dock Article | Section 12 (d) provides for a panel of real estate
appraisers to determine the value before the merger announcement and the
value after the merger transa-tion.

What happens if an employee sells a $50,000 home for $20,000 to a family
member?

That is ot a bona fide sale and the employee would not be entitled to a New
York Doci: payment for the difference below tie fair value.

What is the most difficult part of New York Dock in the sale transaction?
Determine the value of the home before the merger transaction. While this can
be done through the use of professional appraisers, many people think their
home is valued at a different amount.

Who is required to relocate and is thus eligible for the New York Dock benefit?
An employee who can no longer hold a position at his/her location and must
relocate to hold a position as a result of the merger. This excludes employees
who are borrow outs or forced to a location and released.




Are there mileage components that govemn the eligibility for an allowance?
Yes, the employee must have a reporting point farther than his/her old reporting
point and at least 30 miles between the current home and the new reporting
point and at least 30 miles between reporting points.

Can you give some examples?
The following examples would be applicable.

Example 1. Employee A lives 80 mil2s north of Denver and works a yard
assignment at Denver. As a result of the merger he/she is assigned to a road
switcher with an on duty point 20 miles north of Denver. Because his new
reporting point is closer to his place of residence no relocation benefits are

allowable.

Example 2.  Employee B lives 35 miles north of Denver and goes on duty at
the UP yard office in Derver. As a result of the merger he/she goes on duty
at the DRGW yard office wtich is four miles away. No relocation benefits are
allowable.

Example 3: Employee C lives in Pueblo and is unable to hold an assignment
at that location and is placed in Zone 1, where a shortage exists, and places
on an assignment at Denver. The employee meets the requirement for
relocations benefits.

Example 4. Employee D lives in Denver and can hold an assignment in
Denver but elects to place on a Road Switcher 45 miles north of Denver.
Because the employee can hold in Denver, no relocation benefits are
allowable.

Article VII-HEALTH AND WELFARE

Q33.

A33.

Must employees not covered under the UP Hospital Association join after ine
merger?
Yes because it is part of the UPED UTU collective bargaining agreement.

Article VIIl - IMPLEMENTATION

Q34.

A34.
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Are there any restrictions on routing of traffic or combining assignments after
impiementation?

There are no restrictions on the routing of traffic in the Denver Hub once the
30 day notice of implementation has lapsed. There will be a single collective
bargaining agreement and limitations that currently exist in that agreement will
govern, e.g., radius provisions for road switchers, road/yard moves etc.
However, none of these restrictions cover through freight routing. The
combining of assignments is covered in this agreement.
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On implementation will all trainmen be contacted conceming job placement?
No, the implementation process will be phased in and employees will remain
on their assignments unless abolished or combined and then they may place
on another assignment or on the protection board depending on surplus. see
/.rticle VIII(B). The new senicrity rosters will be available for use by employees
who have a displacement.

How will the new extra boards be created?

When the Carrier gives notice that the current extra boards are beiny
abolished and new ones created in accordance with the merger agreement,
the Carrier will advise the number of assignments for each extra board and
the effective date for the new extra board. The employ ess will have at least
ten days to make application to the new extra board and the dovetail roster
will be used for assignment to the Board. It is anticipated that the extra
boards will have additional engineers added at first to help with the
familiarization process.

Will the Carrier transfer all surplus employees out of the Hub?
No. The Carrier will retain some surplus to meet anticipated attrition and
growth, however, the number will be determined by the Carrier.

When will reserve boards be stablished and under what conditions will they
be governed?

They will be established in each zone at implementation. When reserve boards
are established, they will be governed by the current agreement covering the
UPED trainman at Denver.

Article IX- CREW CONSIST

Q3e.

A39.

When this award is implemented will the productivity funds be paid out at
that time?

No, the number of credits that each employee, who will be in the Hub, has
earned will be determined and frozen for the pre-existing fund. They will
then start eaming credits in the new fund. Those employees not in the Hub
will continue to earn credits in their old fund.

GENERAL

Q40.

A40.
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Do the listing of mileposts in Article | mean that those are the limits that
employees may work?

No, the mile posts reflect a seniority district and in some cases assignments
that go on duty in the new seniority district will have away from home
terminals outside the seniority district which is common in many
interdivisional runs.

18
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If the milepost is on the west end of Sharon Springs can the crew perform
any work in the <ation of Sharon Springs east of the mile post?

Yes, Sharon Springs is the away from home terminal and the crew may
perform any work that is permissible under the Eastern District collective
bargaining agreement. If a yard assignment is established it will not be filled
by employees from the Denver Hub

Will all pool freight be governed by the same rules?

Yes, all pool freight will be governed by the UPED interdivisional rules, such
as but not limited to, initial terminal delay, overtime, $1.50 in lieu of eating
en route.

Will all employees be paid the same?

No, the current rules differ between pre and post October 31, 1985
employees with regards to such items as duplicate payments and overtime.
Since those are part of the National Agreements that supersede local rules
they will continue to apply as they have applied on tie UPED prior to the
merger.

What will the miles paid be for the runs?
Actual miles between terminals with a minimum of a basic day as determined
by the National Agreement.




SECOND DECLARATION OF PAUL C. THOMPSON

I, Paul C. Thompson, pursuant to 28 U.S.C. § 1746, declare that the following facts are
true and correct.

1. I am a Vice President of the United Transportation Union ("UTU"), and in such
capacity was one of the officers assigned to the Union Pacific ("UP")-Southern Pacific ("SP")
merger approved by the Surface Transportation Board ("STB") in Finance Docket No. 32760 on
August 12, 1996 (Service Date) in Decision No. 44, and particularly with respect to implementing
agreement negotiations pursuant to Article I, “ection 4 of the New York Dock conditions put on
the merger by the STB in that docket.

2. Included as a separately bound Attachment A hereto are the UTU Submissi-ns
(one as to UP's non-compliance with the Marchant Commitment Letier and one as to the UP's
Article I, Section 4 New York Dock notices covering the Denver and Salt Lake City "hubs"), the
Organization's Appendix of Exhibits 1 through 9, and the Organization's Exhibits 10 through 16
submitted at the hearing before Arbitrator James Yost March 25, 1997 in Salt Lake City.

3 Included as a separately bound Attachment B hereto are the UP's Submissions
regarding the same arbitration hearing and Carrier Exhibits 24 through 34 submitted therewith.

4. As to the issue of which collective bargaining agreement with UTU will apply in
an Article I, Section 4 New York Dock arbitration, the Yost Award dated April 14, 1997 adopts
the UP's proposals permitting UP's selection of the UP Eastern District agreement without
delineating any standards for the selection. If standards are not set forth as to how to determine
which collective bargaining agreement will be applicable in the absence of agreement, then a
carrier will never have to bargain because it will pick the most dusirable agreement from its

standpoint, and that cannot be permitted as "necessary” or under Section i1326. In all of the
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mergers involving the Union Pacific Railroad to date, there has always been one common

denominator so far as which collective bargaining agreement will apply. That common

denominator has been the predominate collective bargaining agreements in effect in the territory

comprehended by the Carrier's Operating Plan. That standard was followed in the UP/MOP
Merger (ICC Finance Docket No. 30,000), the UP/MKT Merger (ICC Finance Docket No.
30,800) and the UP/C&NW Merger (ICC Finance Docket No. 32,133).

5. In the Denver Hub, the UP Eastern District Agreement would be the predominate
collective bargaining agreement. In the Salt Lake City Hub, UTU, with the involved General
Chairpersons, made a proposal (Organization's Exhibit 9) that offered the UP Eastern District
Agreement in that area as a result of trying to address the Carrier's needs at that location. While
the UP Eastern District Agreement is not the predominate agreement in the Salt Lake City Hub,
it was the Agreement agreed upon by all of the General Chairpersons. Arbitrator Yost gave no
consideration to the history of the negotiations leading up to this Arbitration, because he accepted
the proposals offered by the Carrier that the Organization had never seen prior to the Arbitration
Hearing. The proposals were different from the Carrier's earlier proposals. But the important
point is that the standard of applying the predominate agreement in the absence of agreement
must be stated as an objective factor to meet the requirements of the law.

6. Conceming fringe benefits, the Award and the Carrier's proposal: are silent
concerning several fringe benefits currently enjoyed by the Southern Pacific employees, including
disability insurance and an additional week of vacation. No doubt based upon the language of
the Award, the Carrier will now take the position that these items no longer exist because the

employees are working under the UP Eustern District Agreement. This flies directly in the face




of the language contained in Article I, Section 2 of the New York Dock conditions relating to

fringe benefits at a minimum, as was stated in this Board's determination in the UTU v. STB case
cited in the enclosed petition to review decided by the D.C. Circuit last March conceming the
O'Brien Award on CSX, and what have always been considered "fringe benefits” in the industry,
indicated by the annual fringe bencfit sheet UTU has been providing since I've been a Vice
President, the January, 1997 sheet being attached hereto as Attachment C.

y 3 On page 12 of the Carrier's proposal on both the Denver Hub and the Salt Lake
City Hub, the iscue of firemen is addressed. It should be noted that in UP's Article I, Section
4 Notice under New York Dock there never was a mention of firemen issues, nor did UP ever
include such a provision in any of its proposals. The Carrier in its BLE Implementing
Agreement in this merger is attempting to change the following language contained in Article
XIII, Section 1 (7) of the October 31, 1985 UTU National Agreement:

(7) Change Article IIT, Section 4 to read as follows:

"Section 4(a) - All firemen (helpers) whose seniority as such was
established prior to November 1, 1985 will be provided
employment in accordance with the provisions of this Article until
they retire, resign, are discharged for cause, or are otherwise
severed by nature attntion; provided, however, that such firemen
(helpers) may be furloughed if no assignment working without a
fireman (helper) exists on their seniority district which would have
been available to firemen (helpers) under the National Diesel
Agreemet of 1950 (as in effect on January 24, 1964), and if no
positiori on an extra list as required in Section 3 above exists on
their _seniority district subject to Section 5 of this Article."
(emphasis added)

8. By taking away the firemen's existing seniority rights both in the Hub and outside
it, and then applying paragraph F, page 13 of the BLE Agreement, the Carrier has circumvented

the provisions of the UTU National Agreement without having to show any "necessity." The




BLE provision reads as follows:

"During the interim period, at locations outside the Hub where
shortages exists and an insufficient number of applications are
received for vacant positions, the junior engineer holding a surplus
position in either Hub not having an application accepted to a
shortage location shall be forced to the vacancy.”

9. These same junior engineers may very well be senior train service employees or

pre-1985 Firemen. This has the effect of forcing UTU train and engine service members to

undesirable positions and/or locations, thereby restricting their currently earned seniority rights.

Forcing them outside of areas where they hold firemen and/or train service seniority should be
restricted uatil such time as all such positions are filled.

10. In Article VII, Section D of the UP Proposals adopted, not only can the Carrier
force employees outside of the Hub after taking away their current system seniority rights, they
can also, within one (1) year, force the junior employees outside of the Hub, then take away their
seniority inside the Hub, and then require these same emplcyees to establish a new seniority date
outside of the Hub. This is nothing more than an unnecessary manipulation of employees
seniority rights, as we'l as an infringement on Crew Consist agreement provisions that allow
employees to work blankable positions on their existing seniority districts providing that they
cannot hold a must-fill position.

11.  In the Denver Hub proposal, in Article II E on page 3, the Carrier explains the
advantage of having Zones, and then completely reverses itself from the purpose stated in Section

E by the language contained in Article VIII, Section D on page 10 of the proposal.
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[ declare under penalty of perjury that the foregoing facts are true and cormrect. Exccuted

PAUL & THOMPSOR

on May 2, 1997.
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FAX: 216-228-5755

General Secretary and Treasurer

January 7, 1997

International Officers
United Transportation Union

Re: Letter No. 1-97

Dear Sirs and Brothers:

Attached is a copy of the 1997 Fringe Benefit sheet representing a breakdown of
the estimatied value of so-called fringe benefits accruing to operating employces during
the year 1997.

With kind reg ards, | remain

Fraternally yours,

Gtoactio 5. Forad_

Charles L. Little
International President

Attachment

Mr. B. A. Boyd, Jr., Ass't. Pres.
General Chairperson's - U.S. Rail
State Legislative Directors

Field Supervisors

Designated Legal Counsel




FRINGE BENEFITS

The following breakdown represents the estimated value of so-called fringe benefits accruing to operating
employees with annual wages of $65,400/$48.600 * or more during the calendar year of 1997. The money
values set forth are computed on costs actually known as of January 1997.

PAID BY THE CARRIER PER YEAR # DURING MONTH
Railroad Retirement Tier 1 (6.20%) $4,054.80 $ 337.90
Railroad Retirement Tier 2 (16.10%) 7,824.60 652.05
Supplemental Pension 730.80 60.90
Unemployment (RUIA) 592.80 49.40
Heaith Plan (GA-23000) 5,879.76 489.98
Health Plan - Retiree (GA-46000) 212.04 17.67
Dental Plan 353.28 29.44
Vacations 3,008.00 250.67
Holidays 1,569.52 130.79
Other 662.55 v |

$24,888.15 $2,074.01

RAILROAD RETIREMENT TAX Tier 1 (6.2%) $ 4,054.80 $ 33790
PAID BY EMPLOYEE Tier 2 (4.9%) $ 238140 $ 19845
$ 6,436.20 $ 536.35

$65,400 represents the minimum annual wage subject to a maximum railroad retirement Tier 1 tax.
$48,600 represents the minimum annual wage subject to the maximum railroad retirement Tier 2 tax.
Medicare is taxed at a rate of 1.45% with no annual maximum applicable.

Per year total civided on a pro-rata basis per calendar month and rounded to the nearest 1 cent
equivalent.

This tax requirement will vary from year to year based upon the individual railroad's experience rating.
The amount shown here is based on the Tax Rate of 5.55% and basec on employee eamnings of not more
than $890.00 per month and $10,680.00 per year. The maximum rate is 12%.

Taxable to employee as income.

Includes jury duty pay, bereavement pay, $150,000 AD&D and liability insurance as part of the Off-
Track Vehicle Accident provisions, along with other miscellaneous items attributable to fringe benefits.

4/ Employee contribution to Health Plan is $76.68 covering the period January, 1996 to July, 1998.

NOTE: Current information on Vacations, Holidays and Other no longer available.
Information from 1987.

UTU/R&S Dept
JANUARY, 1997




DECLARATION OF JOHN P. KURTZ

John P. Kurtz, pursuant to 28 U.S.C. § 1746, declares the following facts are true.

1. I am General Chairman of a United Transportation Union ("UTU") General

Committee of Adjustment with jurisdiction concerning s-me of its agreements with the Denver

and Rio Grande Western ("DRGW") involved in the Union Pacific ("UP") merger with Southern
Pacific ("SP") and related carriers, including the DRGW.

3 The recent UP/SP merger arbitration decision by James Yost dated April 14, 1997
permits implementation of that part of UP's submission and proposed agreement for the Denver
and Salt Lake City Hubs regarding the issue of health and welfare which states:

"Employees not previously covered by the UPED agreement siall
have 60 days to join the Union Pacific [Hospital] Association in
accordance with that agreement.”

3. This provision was presented in the written UP submission in arbitration stating
that the UTU-UP Eastern District collective bargaining agreement requires that employees comning
under that agreement be covered under the UP Hospital Association. The UP relied on an
arbitration award (NRAB First Division Award 24158) in making this proposal. This First
Division award related to a grievance arbitration under the Railway Labor Act by a group of
employees between the UP-MOP at one particular location. It was not an implementing
agreement arbitration in that merger.

4 The specific issue of health and welfare coverage was not in the initial proposed
agreement offered by the UP, and was never raised, at any time, duning negotiations. No

exchange ever took place among the DRGW General Chairmen involved and other UTU

representatives, who were present at all merger meetings.




3. It should be noted that only three copies of the carrier's submission were available

at the time of the arbitration hearing for the UTU counsel and officers who participated. The

DRGW General Chairmen present were not able to revicw what was contained therein, and it was
only briefly coveied by the UP representative at the hearing. Copies of the UP submissions were
later mailed to the UTU General Chairmen by UTU.

6. The UTU General Chairmen agreed to submit a unified proposal of one collective
bargaining agreement as to the Salt Lake City Hub, that being the Eastern District Agreement.
Generally, the issue of health and welfare has always been separate and apart from work rules
and pay issues. It is handled separately at the national level with a Committee having the
authority to act for all rail labor. The affected DRGW General Chairmen, who agreed to the
approach of one collective bargaining agreement, believed that the employees would be protected
by the provisions of New York Dock which requires negotiations on all such issues. The element
of surprise used by UP here is not a tactic which should be upheld by the interest arbitration
process.

i 4 Union representatives, employees and retirees have forwarded advice to me, as
Chairman of the DRGW Employees' Hospital Association since 1976, stating that they did not
wish to automatically go to the UP Hospital Association, and believe that a choice should have
been discussed and offered the employees at the time of negotiations. In fact, the matter of
choice was first raised by UP with other employee groups. UP Labor Relations officers Geneva
Dourisseau and Doug Smith calied me in December, 1996, and discussed the same issue
regarding the carmen craft. Some carmen were being transferred to other locations and coming

under different collective bargaining agreements, but were offered a choice of health plans.




Clerical employees transferred to other locations under the same scenario were offered the same
choice, as the attached UP-TCU Agreement dated December 18, 1996 shows. In addition, the
carrier negotiated one agreement for the Denver Hub with the BLE in the same scenario as the
UTU, that being the Eastern District Agreement. The BLE-represented employees were offered
a choice of plans within that agreement (UP draft lctter to that effect attached). Clearly, the UP
was cognizant of the requirements of Article I, Section 2 of New York Dock in negotiations with
other unions, and th= same obligation should apply here.

8. The DRGW Hospital Association is financialiy stable, with assets at an all-time
high. It is well known in this industry that active employees support and subsidize retirees on
hospital association carriers. However, a withdrawal of complete groups jeopardizes this stability
to the detriment of the other employees, and specifically the retirees. Currently, the premiums
on the DRGW are nearly $300 lower for a retired couple with no annual drug limitations than
exist with UP. I have been personally lobbied by retired veteran employee groups representing
the nearly 2,500 retirees in DRGW plan. At this time, they would be faced with drastic plan
changes for elderly people on fixed incomes, some of who have been retired for over twenty
years, who are not drawing significant retirement incomes. Some have stated that they do not
know . how they will be able to pay the increased costs. Based upon retirement age data, I
believe that this is a true statement.

9. The purpose of Article I, Section 2 of New York Dock and the protection

provisions is clearly to allow a protective period of time to elapse before a person is placed in

a worse position with regard to pay a.:d other benefits, especially health and welfare fringe

benefits. The parties may agree to other terms by negotiations. The issue is negotiable, and at
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JOHN P. KURTZ
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{he form t0 the designated Camer Officer will be construed 10 be an election for coverage
thal the empioyee previously had at the location from which transferred.

This Agreement s signed this ﬂ day O'D‘Emki-—' 1996.

FORZ COMPANY:

4 . D. g
i B Sr. ¢ Labor Relations/ Non-Ops

J. ity RL % :

{ hairman, TCU Manager Labor Relations

M. L Scroggine 33

General Chairman, SB #31
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This refen to the handlhg of health and welfaro bonoms lor employees
involved in the UP/SP merger. :

In order to ensure .appropriate health and welfare coverage for affected
employees, it is agreed that employees trai.sferring from one collective bargaining
agreement o another (i.e., DRGW employees) may elect one of the following
options which must be exerclaed within thirty (30) days from the notice of merger
implementation:

(A)  Elect to retain present coverage.
OR

(B) Elect to accept the heaith and welfare coverago appllcablo to
the territory to which transferred

An employee 'ailing to make an election shall be considered as having
retained option (A). A health and welfare benefits election form, attached as Exhibit
"A°, will be furnished to employees who transler so 1hsy can make an election.

Yours truly,

. -

W.S. Hinckley
General Director Labor Relations

AGREED:

General Chairman UPED

General Chairman MPUL

General Chairman DRGW

bleden020197
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BEFORE AN ARBITRATION BOARD TO DETERMINE
CONSISTENCY OF CARRIER COMMITMENT IN
APPLYING NEW YORK DOCK CONDITIONS

United Transportation Union )
) STB Finance Docket No. 32760
and ) J. E. Yost, Chairman
) and Arbitrator
Union Pacific Railroad Company, et al, ("UP")- ) B. A. Boyd, Jr., Organization
Control and Merger—Southern Pacific Transportation ) Member
Company, et al, ("SP") ) W.S. Hinckiey, Carrier Member

United Transportation Union ("UTU") has disputes with the Carrier parties over the

interpretation and application of provisions of the February 26, 1996 letter of Union Pacific

Railroad Company ("UP") Vice President-Labor Relations John J. Marchant to UTU International
President Charles L. Little ("Marchant Commitment Letter") (Organization's Exhibit 1), cited and
addressed by the Surface Transportation Board ("STB") in its August 12, 1996 (Service Date)
Decision (No. 44) in STB Finance Docket No. 32760 ("UP-SP Merger Decision") with respect
to the Carrier parties' various demands for changes in UTU's collective bargaining agreements
("CBA's"). The specific provision of the Marchant Commitment Letter at issue herein is at page
2 thereof, to wit;

[UJP also commits that, in any Merger Notice served after Board

approval, it will only seek those changes in existing collective

bargaining agreements that are necessary to implement the

approved transaction, meaning such changes that produce a public

transportation benefit not based solely on savings achieved by
agreement change(s).




UESTIONS IN DISPUTE

In resolution of these disputes, the following questions relative thereto must be answered:

Are the CBA changes sought from UTU by the UP
in the New York Dock Article I, Section 4 merger
notices served upon UTU and the bargaining
proposals associated therewith necessary to
implement the transaction(s) approved by the STB,
i.e., are they required for merger implementation?

If the answer to Question 1 is in the affirmative, do
the changes to UTU CBA's sought by the UP in the
New York Dock Article I, Section 4 merger notices
served upon UTU and the bargaining proposals
associated therewith produce public transportation
benefits based solely on agreement change(s)?

If the answer to Question 1 is in the negative, or if
the answer to both Questions 1 and 2 is in the
affirmative, because of UP's failure to meet the
condition precedent of the Marchant Commitment
Letter that public transportation benefits produced
by required CBA changes demanded would not be
derived solely from such changes, should the
implementing agreement(s) reached by arbitration
immediately and mediately hereafter be deemed to
be voluntary for purposes of application of the
balance of the Marchant Commitment Letter, for
example, automatic certification of identified
employees as adversely affected and the like?

STATEMENT OF FACTS

On or about November 30, 1995, incident to the involved merger application at the STB,
the Carrier parties submitted to the STB, inter alia, the Operating Plai ("OpPlan"), Labor Impact

Study ("LIS"), and supporting statements. Railroad Merger Applicatiori, Vol. 3 (UP/SP 24)

(excerpts from which are enclosed as Organization's Exhibit 2). The Verified Statement of M.

A. Hartman supporting the LIS contains a material misstatement at page 255_thereof in its claim




that UP currently operates as a "hub-and-spoke” system, necessitating a single CBA and seniority
roster for each component of the hub-and-spoke system in the merger implementation with SP,
It does not. (Declaration of UTU Vice President M. B. Futhey, enclosed as Organization's
Exhibit 3).

Shortly thereafter, the UP became greatly concerned that criticism from all quarters
Jeopardized the approval of the merger. UP began to seek out parties who would support the
merger, including UTU. While UTU was concerned that SP would be incapable of operating
successfully in the West competing with BNSF and UP-CNW, raising the specter of § 10901 line
sales without labor protection, it had equal concemn that UP not obtain carte blanche to wreck
havoc with the CBA's held by the UTU General Committees of Adjustment on UP and SP in any
merger approved. These concens of UUTU are spelled out in the Declaration of UTU
International President Charles L. Little enclosed as Organization's Exhibit 4. These concerns
remained paramount in the bargaining over the terms of the Marchant Commitment Letter,
particularly those relating to CBA changes, since UTU was then fighting the results of the
Interstate Commerce Commission's ("ICC") affirmance of the "O'Brien Award" on CSX issued
by the ICC December 7. 1995 (which it is anticipated the Carrier will have as an exhibit),
permitting wholesale CBA changes in agreements and seniority with no showing of "necessity"
in its common and everyday meaning required. (Organization's Exhibit 4).

Although the automatic certification of employees represent>d by UTU as adversely
effecied was also an important component of any deal with UP to support the merger (id.), UTU

would not commit to voluntarily reach implementing agreements withcut qualification, because




it would expose the membership and organization to the same harm evidenced in the O'Brien

Award (id.). Agreement to support the merger was nui r~ached until the above-quoted language
from the Marchant Commitment Letter was inserted (id.).

At the July 1, 1996 hearirg on the UP-SP Merger thesc nurposes were made explicit by
undersigned counsel (7/1/96 heariag remarks of UTU General Counsel C. J. Miller, IIl enclosed
as Organization Exhibit 5). These remarks cannot be divorced from the context in which they
arose, as UP has done during its phony negotiations with UTU. Again, while the impulse for
UTU to support an obviously anti-competitive merger (the Justice Department vehemently
opposed it) was to ensure survival of SP in the mega-carrier world West of the Mississippi River
(BNSF and UP-CNW), it was not willing to support it at the price of wholesale changes in
existing CBA's. Hence, the explicit limitation on CBA changes in the Marchant Commitment
Letter.

The STB fully understood the totality of what UTU extracted from UP in the Marchant
Commitment Letter, as evidenced by the following passages from its August 12, 1996 UP-SP
Merger Decision (excerpts) (Organization's Exhibit 6).

UTU, the largest union in the rail industry, indicites, in its
comments dated March 29, 1996, that is supports the merger for
two reasons: first, because UP has agreed to a number of
conditions that will help mitigate the impact of job loss on UTU's
members; and second, because UTU believes that the merger, by
allowing UP and SP to form a strong competitor to BNSF, is in the
best interest of rail labor in the future. UTU adds that UP's
commitments include the following: (la) that automatic
certification as adversely affected by the merger will be aczorded
(i) to the 1,409 train service employees, the 85 UTU-represented
yardmasters, and the 17 UTU-represented hostlers projected to be
adversely affecied in applicants' Labor Impact Study, (ii) to all

other train service employees and UTU-represented yardmasters
and hostlers identified in any merger notice served after Board




approval, and (iii) to any engineers adversely affected by the
merger who are working on properties where engineers are
represented by UTU; (1b) that UP will supply UTU with the names
and test period averages of such employees as soon as possible
upon implementation of the merger; (2) that, in any merger notice
served after Board approval, applicants will seek only those
changes in existing CBA's that are necessary to implement the
approved transaction, meaning such changes that produce a public
transportation benefit not based solely on savings achieved by
agreement change(s); (3) that, in the event that UTU contends that
UP's application of New York Dock is inconsistent with the above-
mentioned conditions, UTU and UP personnel will meet within 5
days of notice from the UTU International President or his
designated representative and agree to expedited arbitration with a
written agreement within 10 days after the initial meeting if the
matter is not resolved, which will contain, among other things, the
full description for neutral selection, timing of hearing, and time of
issuance of the award(s); and (4) that, in the event UP uses a lease
arrangement to complete the merger of the various SP properties
into MPRR or UPRR, the New York Dock conditions will
nevertheless be applicable.

UTU, in its comments dated March 29, 1996, asked that we
approve the merger and note the commitments that UP had made.
Furthermore, while we are not imposing these commitments as an
actual condition, we expect UP to abide by its commitments here.

STB August 12, 1996 Merger Decision at 171.

I believe that the Labor Unions deserve a special commendation
here. Labor should take special pride in the level of commitment
it exacted from UPSP in reconciling competing interests. The level
of commitment made by the railroads to Labor is a credit to
Labor's diligent efforts in striking a proper balance between its
interests and the overall compelling public benefits of the merger.
History will show that here, Labor's participation in the debate
resulted in a win-win situation for everybody.

STB August 12, 1996 Merger Decision at 246-47 n. 281 (Vice Chairman Simmons, commenting).

With regard to labor relations, I note that this is the only railroad
merger in recent history to receive widespread labor-union support.
Railroads operate the largest outdoor factory in America, often
stretching tens of thousands of miles. The existence of a well-




trained, motivated and loyal workforce is essential to safe and
efficient train operations. Employee support of this transaction will
be a crucial factor in its economic success. The applicants are to
be applauded for their sincere efforts at reaching out toward their
employees and including them in the planning process. All too
often, in recent years, labor relations in the railroad industry have
been unnecessarily acrimonious.

The applicants entered into a number of good-faith agreements with
their dedicated employees in which both sides vowed to cooperate
in implementing this merger. Specific pledges were made in a
series of letters exchanged between the applicants and their unions.

Among those pledges is that the applicants will use the immunity
provision of 49 U.S.C. 11341(a), now 49 U.S.C. 11321(a), only to
seck those changes in collective bargaining agreements that are
actually "necessary" -- and I read the word "necessary” to mean
"required” -- to implement the transaction and not merely as a
convenient means of achieving cost savings or, as a federal appeals
court noted, "merely to transfer wealth from employees to their
employar. 300

The very fact that the applicants addressed this matter positively in
their agreement with the United Transportation Union is evidence
that the issue has merit. The purpose of implementing agreements
is to permit consummation of a merger or consolidation, not to
achieve other objectives properly handled through collective
bargaining under the Railway Labor Act.

300 See, e.g. Railway Labor Executives Association v. United
States, 987 F.2d 806, 814, 815 (D.C. Cir. 1993). The D.C. Circuit
held (at 814) that, "at a minimum," an airangement cannot be
considered fair if it modifies a collective bargaining agreement
more than is necessary to effectuate the transaction.
STB August 12, 1996 Merger Decision at 251 (Commissioner Owen, commenting).
The various UP Merger Notices and Bargaining Proposals demonstrative of the Carrier's
failure to comply with the terms of the Marchant Commitment Letter are fully discussed in the

Declaration of UTU Vice President P. C. Thompson (Organization's Exhibit 7), and are

commented upon categorically below with respect to how they run afoul of the Marchant




Commitment Letter.

POSITION OF ORGANIZATION

UTU’s position in this matter is simple. UP knew it needed UTU’s support for a
proposed merger that was in great danger of disapproval by the STB because of its anti-
competitive duopolistic characteristics, evidenced by the Justice Department’s vehement
opposition. The price for UTU's support was the Marchant Commitment Letter. At the time,
UP was only too happy to pay it because UTU became one of its very few friends in Hearing
Room A at the STB on July 1, 1996. The STB knows what the Marchant Commitment Letter
means, and so does UF. UP’s actions do not measure up to its promises. UP has simply
welshed on the deal.

) The Carrier does not have the unilateral right to designate a single

collective bargaining agreement for a proposed Hub and Spoke area

irrespective of conditions, such as commonality of territory, without
negotiating the terms and conditions of such arrangement with the

Organization.

As explained in UTU Vice President Futhey's Declaration (Organization’s Exhibit 3),
contrary to the Carrier’s statement in their Operating Plan, the Union Pacific does not currently
operate a “Hub and Spoke” system. In neither the Operating Plan, nor the Verified Statement
of M. A. Hartman, did the Carrier take the position that it should be able to unilaterally select
the Collective Bargaining agreement desired for each Hub and Spoke location. This is reflected
in the following statement from pages 255 and 256 of Appendix A of the Operating Plan
(Organization's Exhibit 2):

"It is essential that all operating employees within the hub, as well

as all road operations into and out of the hub, be subject to one
common collective bargaining agreement with common seniority. ”




"This type of consolidation is a win-win situation for emplovees,
UP/SP and customers.” (emphasis added).

This was further clarified by M. A. Hartman in his Verified Statement, at pages 402 and

403 of the Operating Plan (id.), to wit:

"As explained in Appendix A to the Operating Plan, these changes
cannot be implemented under existing labor agreements. For
example, in many corridors, UP and SP train crews will be
required to operate interchangeably or directionally over both UP

and SP lines, which is impossible under existing labor agreements."

(emphasis added).

"The arrangements described in Appendix A represents our best
projections, based on the information available to us today, but

experience teaches that different arrangements and modifications of
existing labor agreements may be necessary as circumstances

change and shipping patterns evolve."

"The job changes summarized in the Labor Impact Exhibit reflect
the details of the Operating Plan as we now project them, including
the necessary changes in seniority districts, crew change points,
labor agreement consolidations, etc. set forth in the Operating Plan
and Appendix A.

In studying M. A. Hartman's Verified statement regarding CBA changes, it is obvious that
if a collective bargaining agreement needs to be modified in order to implement the transaction,
then such changes or modifications would meet the “necessity” requirement. This would be a
situation, as explained by Mr. Hartman, such as allowing UP and SP train crews to operate
interchangeably or directionally over both UP and SP lines. The Organization takes no
exception to those types of operational changes which are obviously necessary and required to
physically implement the merger. However, UTU does take exception to the Carrier's attempt
to eliminate entire collective bargaining agreements and pick the one it most desires. In the

presentation of its Operaiing Plan, the Carrier also recognized there was no need for the




elimination of complete CBA's. If such had not been the case, M. A. Hartman would have so
st:ted, instead of using phrases as quoted above, ie., “different arrangements and
modifications of existing labor agreements” and “labor agreement consolidations.” The
words “modifications” and “consolidations” indicate the “blending together” of existing
agreements, so that they are sufficiently uniform to a¢ - the necessity issues, i.e., the
agreements would not stand in the way of physical implementa.on of the merger. This does not
encompass the elimination of existing CBA's, nor does it grant the Carrier the unilateral right
to pick or select whatever CBA it desires in the territory involved.

It is ironic that in every past merger involving this Carrier, the Organization has been
confronted with the same issue involving CBA's. This very issue was presented before two of
the industry's most recognized and distinguished Neutrals during arbitration in the UP/MKT
merger enclosed as Organization’s Legal Appendix, Exhibit 21. Robert E. Peterson and Richard
R. Kasher issued the following findings regarding the elimination of CBA's:

“This Arbitration Committee does not question the Carrier’s
contention that there is a need for current agreements to be
modified, which would facilitate implementation of the operating
aspects of the transaction. However, the record is devoid of any
evidence supporting the precise nature of such need, let alone the
complete elimination of the collective bargaining agreements of the
MKT, OKT and GH&H. In the opinion of this Arbitration
Committee, while the Carrier’s proposal might eliminaic some
administrative problems associated with the continued application
of the referenced agreements, there is no evidence in the record to
establish that these cost savings were factored intc the Operating

Plan or presented for the ICC's consideration. (Page 13 of the
Award) (emphasis added).

If the Carrier firmly believes that collective bargaining agreements,
which it seeks to eliminate, are millstones which prevent it from
achieving its goal of becoming what it says would be “the most
competitive and efficient transportation mode in the territory




affected by the merger,” or, “the most competitive transportation
force in the involved corridor,” it has the right to seek change
through negotiation and e orderly procedures of the Railway
Labor Act. We do not see that it has the right to have all such
agreements declared null and void by simple reason of the fact that
the ICC authorized a transaction.” (Page 13 of the Award)
(emphasis added).

“Accordingly, the Arbitration Committee concludes that the
Carrier's proposal to completely eliminate existing collective
bargaining agreements is not a mandatory subject of bargaining in
the context of these New York Dock negotiations.” (Page 14 of
the Award) (emphasis added).

In a consolidated area, or "Hub and Spoke,” where the Carrier
demonstrates the necessity of a single collective bargaining
agreement, the predominant colisctive bargaining agreement should
apply, as even the Carrier has acknowledged in the past.

In all of the other mergers involving this Carrier, it has been its position that in
consolidated areas where it requires one collective bargaining agreement, the predominate
collective bargaining agreement over the territory involved would be applied. This was
acknowledged in the Kasher - Peterson Arbitration Award in the UP/MKT Merger as follows:

"The Carrier submits that the three agreements which it proposes
be the sole controlling agreements are the predominate collective
bargaining agreements currently in effect on the overall territory
comprehended by the Carrier's Operating Plan. (Page 13 of the
Award)

In this merger, the Carrier has taken a different approach. By following its past positions
on predominate collective bargaining agreements at some locations, the Carrier would be required
to accept an agreement more favorable to the employees than other agreements. For this sole
reason the Carrier now wants to change what it has insisted upon in the past. This has nothing

to do with the Operating Plan and the implementation of the merger. It merely transfers wealth

from the employees to the employer, contrary to the decision of the D.C. Circuit in RLEA v.
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United States ("Guilford"), 987 F.2d 806 (D.C. Cir. 1993) (euclosed as Organization's Legal
Apppendix Exhibit 8). That is exactly what UP committed it would not do in this merger, in
exchange for support of the merger by UTU.

3. Where train and engine service (firemen) employees now hold
“system seniority” under existing agreements, the Carrier's
Operating Plan as contemplated in the Marchant Commitment
Letter does not require the:e same employees to relinquish their

“System Seniority” rights under existing Agreements.

Currently many employees now have system seniority rights that allow them to bid in and

work assignments over portions of the entire railcoad. It is the Carrier’s desire to create new
seniority districts in their so-called “Hub and Spoke” areas. Once the new seniority district is
created under the Carrier's plan, employees outside of *he “hub” would be required to relinquish
their seniority rights within the “hub,” and those with seniority rights in the “hub” would be
required to relinquish all seniority rights outside of the “hub.” This has no effect or bearing on
implementing the merger. Again, this Carrier has attempted this in past mergers, and this issue
also was addressed by Neutrals Robert E. Peterson and Richard R. Kasher in the UPMKT
Merger (Orgauization's Legal Appendix, Exhibit 21) as follows:

“The Carrier has proposed that concurrent with implementation of

its proposed elimination of MKT, OKT and GH&H labor

agreements that the seniority standing of employees covered under

those agreements be integrated into eleven (11) proposed seniority

rosters.”
(Page 14 of the Award) (emphasis added).

“Since this Arbitration Committee finds the Carrier proposal for
the rearrangement of forces to be overly broad, beyond the
obligations and protections provided in the New York Dock
conditions, the Carrier proposal should be withdrawn from the New
York Dock negotiations. (Page 14 of the Award)




Therefore, this Arbitration Committee concludes that the wholesale
rearrangement of seniority for employees represented Ly the Union
is not justified in the context of the limited scope of this
transaction. Nevertheless we would recommend to the perties that
they work cooperatively in developing the necessary
rearrangement of seniority rights where certain changes are
implemented, such as the consolidation of terminals. (Page 14 of
the Award (emphasis added).

The Organization recognizes the obligation to the rearrangement of seniority rights in a
consolidated terminal, but UTU does not agree to the “wholesale rearrangement of seniority,”
nor the elimination of such seniority rights that employees now hold. UTU is obligated to
preserve existing seniority rights to the greatest extent possible, and an arbitration award that
disregards that obligation is voidable. See Beardsly v. CNW, 850 F.2d 1255 (8th Cir. 1988), cert.
denied, 489 U.S. 1066 (1989) (enclosed in Organization's Legal Appendix as Exhibit 22).

4. The Carrier does not have the right to unilaterally force relocations

outside the defined temitory of the Notice to areas not
commensurate with transfer of work.

Despite the fact the Carrier insists that employees be required to relinquish seniority outside
of the hub, the Carrier nonetheless wants the right to force excess employees inside the hub to
any location on the new system (Union Pacific - Southern Pacific). The Carrier wants to
determine the number of employees needed in each hub, and if the number of employees are in
excess of that number, then those employees can be forced to any location where a shortage of
employees exist on the new merged railroad. This would include areas where the employees
would hold no seniority rights. As an example, a surplus of employees on the Union Pacific in
Chicago could result in employees being forced from that location to Los Angles, California on
the Southern Pacific.  Further, there are currently locations where under Crew Consist

Agreements, Reserve Boards were established. Under existing agreements, employees on the
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Reserve Board cannot be forced to another location. The Carrier’s desire in insisting upon this
phony "forced transfer" right has nothing to do with the merger, but rather with the right to
distribute employees at the whim of the Carrier to any location it desires that will permit it to
line iis Pockets with money belonging to the employees.

S. The Carrier's Operating Plan as contemplated in the Commitment
Letter does not allow t:» Carrier the right to make changes and/or
eliminate existing Crew Consist Agreements and the protections
contained therein for the sole purpose of granting the Carrier
savings and/or relief from restrictions contained in a Crew Consist
Agrecment.

The Organization recognizes that in consolidated areas the work restrictions under crew

T

=

consist agreements must be compatible. The Carrier, on .thc other har;d, is attempting to use this
merger as means to reduce payments under one crew consist agreement by forcing coverage by
another crew consist agrec..ent. The Carrier wants to disturb current Reserve Boards and
rearrange them to cover much broader areas than currently exists. It is the Organization's
position that each Crew Consist Agreement must stand on its own merits. If a conflict other than
with regard to monetary issues exists that demonstrates a requirement for changes in an existing
crew consist agreement, that could be accomplished through negotiations. However, to change
an existing crev’ coasist agreement, the Carrier must first meet the burden of "necessity.” The
Carrier does not have the unilateral right to make the determination of what changes are
necessary in each crew consist agreement, nor does it have the right to eliminate any crew consist
agreement by transferring employees to a location covered by one with lesser benefits for the
employees involved.
6. The Carrier's Operating Plan as contemplated in the Commitment

Letter does not allow the Carrier the right to change and/or
eliminate Extra Board Guarantees and Pool Freight monthly
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Guarantees because that only results in monetary savings to the
Carrier.

The various General Committees involved in this transaction have through the years
negotiated guarantees for extra boards, and in some instances Pool Freight assignments. These
guarantees vary from one General Committee to another. There are agreements that provide for
higher guarantees than others, and the Carrier wants to eliminate those agreements in exchange
for an agreement that Pays a lesser guarantee. Guarantees have nothing to do with affecting the
Carrier’s right to implement this transaction. This should be an item that should be decided
through negotiations in making “different arrangements and modifications of existing labor
agreements” or “labor agreement consolidations” as referred to in M. A. Hartman's Verified
Statement, which is enclosed as part of Organization’s Exhibit 2. The changes that the Carrier
desires, are all at the expense of the employees, and are financially favorable to the Carrier.
These changes have no effect or bearing on putting together an Implementing Agreement under
Article I, Section 4 of New York Dock.

F Southern Pacific employees are entitled to the Lump Sum

Payments contained in PL 102-29 and the 1996 UTU Award of

Arbitration No. 559, if they agree to Union Pacific’s request to
bring their Agreement up to national contract standards.

The Southern Pacific employees were carved out of the 1991 National Agreement as to
wage increases, and were not involved with the 1996 UTU Award of Arbitration No. 559 because
of the financial condition of the Southern Pacific. This resulted in “on-property” negotiations.
The Southern Pacific employees received three (3) items in return for by-passing the Lump Sum
payments contained in the 1991 and 1996 settlements. Those three (3) items were: (1) the

maintaining of the basic day at 108 miles; (2) no rule changes such as were contained in the




1991 Agreement; and, (3) the employees would not be required to pay a contribution to their
Health and Welfare benefits since those payments were deducted from the Lump Sum Payments.
The Organization has no problem with bringing the Southern Pacific Agreements up to
the national standard; however, in doing so it is only right that the employees involved be paid
the same Lump Sums as employees in the rest of the industry. By bringing the Southern Pacific
employees up to national standards, their basic day will increase from 108 miles to 130 miles.
They would be subject to all the rule changes contained in the last two (2) national agreements
that were favorable to the Carrier, and they would have to start contributing to their Health and
Welfare benefits. This is everything they received from the Southern Pacific in exchange for the
Lump Sum payments. Again, Union Pacific benefits from acceptance of the national standards.
In refusing to grant the Southein Pacific employees the Lump Sums, this is again an attempt by
the Carrier is again attempting to transfer the wealth from the employees to the employer. This
is not a case of requesting lump sums discussed by the STB in its Decision at page 174
(Organization's Exhibit 6) because there is a quid pro quo involved, i.e., UP wants the benefits
of productivity gains on the national agreement(s), and the price for that is the lump sum(s).
8. The Operating Plan as contemplated by the Marchant Commitment

Letter does not allow the Carrier the right to eliminate a $12.50
allowance to Southern Pacific crews for not stopping to eat enroute.

This is another example where the Carrier is attempting through the guise of a merger to
transfer wealth from the employees to the employer. The Southem Pacific General Committees
in past years have negotiated an agreement that pays them $12.50 for giving up the right to eat
in road service. Other General Committees on various railroads have negotiated similar

agreements that pay various amounts to crews for not stopping to eat. Under the 1972 National




Agreement, crews in Interdivisional service receive $1.50 for not stopping to eat. This has
nothing to do with the merger, but rather is purely a monetary issue that the Carrier is attempting
to eliminate through this transaction.

9. The Carrier's Operating Plan and the Commitment Letter do not
allow the Carrier to eliminate existing agreements that provide for
additional eamings for work off of assignments in both road and

vard.

Various General Committees involved in this transaction have negotiated agreements that
pay additional earnings when an employee is used off of their regular road or yard assignment.
These agreements came about because of shortages resulting from the Carriers hiring insufficient
manpower. The Carrier has complete control of these provisions by seeing to it that each
location has sufficient manpower to man all of the assignments. If this occurs, then there is no
cost to the Carrier. However, if the Carrier fails to hire sufficient manpower for all locations and
employees are used off of their regular assignments, those employees should be covered under
the existing agreements currently in effect. Again, this is not merger related. It is just another
attempt by the Union Pacific to transfer wealth frein the employees to the employer.

10. The Carrier’s Operating Plan and the Commitment Letter do not

allow the Carrier to eliminate the Short Line Sale Protection (no

sale without an agreement with UTU) in effect on the former
Southern Pacific.

The Southem Pacific General Committees negotiated an Agreement that requires the
Carrier to negotiate an Agreement with the UTU before a portion of that railroad can be sold off
to a short line railroad. Again, this Agreement is not merger-related, and all the Organization
requests is that the Union Pacific honor collective bargaining agreements with the Organization,

or to seek change through negotiations and the orderly procedures of the Railway Labor Act.

16




The Carrier does not have the unilateral right to establish
interdivisional service at its discretion, as it pertains to operations
and the date(s) implemented, without negotiations as required in
current collective bargaining agreements.

Both the Southern Pacific and Union Pacific are parties to the UTU National Agreements
that provide for a means to address and establish interdivisional service. Article XIII of the
January 27, 1972 UTU National Agreement, as well as Article IX of the October 31, 1985 UTU
National Agreement provide for greater employee protection than is provided for under New
York Dock conditions. That is the sole reason that the Carrier desi-¢s to establish interdivisional
service in this transaction-- to eliminate and/or circumvent emiployee protection that is greater

than that contained in New York ¢ Dock.

This is not the first time that this Carrier has attempted to establish interdivisional service

under a New York Dock transaction. Neutrals Robert E. Peterson and Richard R. Kasher
addressed this very issue in their Arbitration Award in the UP-MKT Merger (Organization’s
Legal Appendix Exhibit 21) siating, in pertinent part:

"This Arktitration Committee has no reason to conclude that the
ICC had intended that the Carrier would have a unilateral right to
establish interdivisional service and circumvent agreed-upon or
recognized procedures for attainment of such service. Here, it is
noted that creation of interdivisional service is not something which
the collective bargaining agreements prohibit Rather, current
agreements provide an orderly manner and reasonably expeditious
means by which such service may be implemented and myriad
problems resolved; such agreements include final and binding
arbitration provisions should such action be necessary. (Page 15
of the Award) (emphasis added).

The Carrier does not have the uniiateral right to require dual
destination terminals, which in eftect establish two (2) away-from-
home terminals in a single pool operation.

Existing freight pool operations have always been established through negotiations. Part
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of all pool negotiations is the location of both the home terminals and the away-from-home
terminals. Because of convenience, as well as the need for transportation at the away from home
terminals, many employees have automobiles at these locations. They also have lockers with
clothing, shaving equipment, etc. at the away-from-home terminal. The Carrier wants to take
these existing negotiated away-from-home terminals away from the emplovees, and add additional
away-from-home terminals in the same pool. The hardship this would work on the employees
would be considerable. The existing pools can continue to function with the sam=s away from
home terminals without affecting the Carrier's Operating Plan. Here again, the Carrier is

attempting to gain something in an Article I, Section 4 New York Dock transaction that properly

should be negotiated under the provisions of the Railway Labor Act. Moreover, such a result
may violate an FRA requirement for single home terminal (Organization's Exhibit 8).

14, The Carrier does not have the right to unilaterally change yard
assignments to road assignments when the jobs in question remains
under the same collective bargaining agreement, if such agreement
does not allow same.

The proposal by the Carrier to change current yard operations by establishing road
assignments in their stead is clearly a transfer of wealth from the employees to the Carrier. The
assignments in question currently are yard assignments under a simple agreement that is proposed
by the Carrier as the surviving agreement. There is no intermingling of any of the other merging
Carrier's yard or road operations. The only change is the designation of the type of assignment.

15. The Carrier does not have the right to consider multiple locations

a "single cutlying point," were only one (1) extra board protects
vacancies that are currently protectec by multiple extra boards on

both properties.

The Carrier is attempting to consolidate "outside points” (outside of Houston) which are




miles apart (8reater than 30) into a single location for extra board protection purposes. Currently

both UP and sp cach have multiple extra boards protecting the so called "outside points” that are

nvolved herein. The Carrier further wants to require the employees to provide their own
transportation at no cost to the Carrier. This proposed requirement by the Carrier is not
consistent with any current agreement, and merely represents the Carrier exercising an
OPportunity to require the emp.oyees to assume expense which is properly bome by the Carrier.

The Carrier is required to have a single reporting point for an extra board in accordance
with the FRA. I correspondence addressed to a BLE General Chairman, the same condition as
Proposed by the Carrier is addressed by FRA Director, Office of Safety Enforcement, Edward

R. English (Organization’s Exhibit 8)2.
In addition, extra board employees may have only one regular
reporting point. The regular reporting point for these employees
may be the specific or fixed location of the extra board. In the
previous example, the location may be either Proviso or Global 5
oth for the same extra board, If Proviso is designated as
the extra board location, all travel time for extra board employees
reporting to Proviso is considered as commuting. Conversely,
travel time from the employee's residence or from Proviso to
Global I is considered as on-duty time consistent with FRA's
application of deadheading. (See Title 49 Code of Federal
Regulations, Part 228, Appendix A)

Clearly, the Carrier is beyond its bounds contractually and under FRA requirements.
16. SP employees who are entitled to group life insurance,

hospitalization and medical care, and disability insurance retain
those benefits after implementation of the merger.

Clearly the ICC decision reviewing the O'Brien Award on CSX (at 14-15) recognizes the

right to retain these rights and privileges.

In addition, the Urban Mass Transit Act of 1964 ("UMTA") now, the Federal Transit Act
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("FTA") Section 13(c) [49 U.S.C. § 1609(c)] requirements are instructive. Since no UMTA
("FTA") financing can be completed without the Secretary of Labor's Section 13(c) certification,
a model protective agreement was developed to permit rapid and dependable processing of
applications. The current regulations of the Department of Labor provide that the Secretary will
certify pursuant to Section 13(c) if the parties adopt the Model Agreement. 2% CFR 215.6.

Paragraph 10 of the Model Agreement sets forth the type of rights, privileges, and benefits that

are "preserved" (emphasis added):

(10) No employee receiving a dismissal or displacement allowance
shall be deprived during his protection period, of any rights,
privileges, or benefits attaching to his employment, including
without limitation, group life insurance hospitalization and medical

care, free transportation for himself and his family, sick leave,
continued status and participation under any disability or retirement

program, and such other employee benefits as Railroad Retirement,

Social Security, Workman's Compensation, and unemployment
compensation, as well as any other benefits to which he may be
entitled under the same conditions so long as such benefits
continue to be accorded to other employees of the bargaining unit,
inactive service or furloughed as the case may be. (emphasis
added).

The Carrier does not have the right to prevent furloughed
employees on an involved territory from being placed on integrated
seniority rosters or to dictate how seniority will be combined in an
affected territory.

This scenario represents the Carrier's desire to dictate who will have rights to merge
resultant territories. The Organization contends the Carrier does not have the right to "shrink"
seniority where rights currently exist. The Carrier has no managerial prerogative here. The
Organization, as employee representative, has equal standing in determining the method of

potential integration of seniority. (Elkouri & Elkouri, How Arbitration Works, at 586):

One of the most severe limitations upon the exercise of managerial
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discretion is the requirement of seniority recognition. Indeed, the
effect of seniority recognition is dramatic from the standpoint of
employer, union, and employee alike since "every seniority
Provision reduces, to a greater or lesser degree, the employer's
control over the work force and compels the union to participate to
a corresponding degree in the administration of the system of
employment preferences which pits the interest of each worker
against those of all the others."

In the absence of a definition of the term in the collective
agreement, seniority "is commonly understood to mean the length
of service with the employer or in some division of the enterprise.”
Seniority "means that men retain their jobs according to their
length of service with their emgployer and that men are promoted
to better jobs on the same basis." It is generally recognized that
the chief purpose of a seniority plan is to provide maximum
security to workers with the longest continuous service."

The Carrier's attempt to limit seniority is diametrically opposite to its position in the
Operating Plan, Appendix A, at 256 (Organization's Exhibit 2):
This type of consolidation is a win-win situation for employees,
UP/SP and customers. It expands work opportunities for the
affected employees and mitigates the adverse effects that
historically have befallen employees on smaller, isolated seniority
districts when business or operations shifted to a different route due
to shipper routing changes, maintenance programs, disasters, etc.
See also, Organization's Exhibit 6 at 174; Beardsly v. CNW, supra;, ICC Decision
Affirming O'Briend Award on “rights and privileges."

CONCLUSION

For the foregoing reasons, it should be found that the Carrier has failed to satisfy the

condition precedent to UTU negotiating voluntary implementing agreements, and that any

implementing agreements reached by arbitration or otherwise immediately and mediately herea‘ter
I shall be deemed to be voluntary in application of the balance of the Carrier promises in the

. Marchant Commitment Letter.
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OVERVIEW

This arbitration principally concerns the efforts of the carriers in ICC Finance Docket No.

32760 to use Article I, Section 4 of Appendix IIl of the New York Dock II labor protective
conditions placed on the transaction by the STB in Decision No. 44 therein (Service Date-August
12, 1996), which authorized the acquisition of control of the SP holding company and zarriers
by the holding company that controls Union Pacific Railroad Company and other carriers to
obtain changes in exizting collective bargaining agreements held by UTU that are not necessary
for ‘mplementation of the approved transaction, and run afoul of the Marchant Commitment
Letter as discussed in the STB Decision. The carriers are apparently of the erroneous opinion
that they can make merely inconvenient collective bargaining agreement provisions of UTU
vanish as well by means of the Article I, Seciion 4 process, rather than by negotiating changes
under the Railway Labor Act ("RLA").

UP was involved in the same sort of conduct in its merger with the Missouri-Kansas-
Texas Railroad ("MKT") several years ago. It was thwarted in its effort by Arbitrators Richard
Kasher and Robert Peterson in an Article I, Section 4 award in that Finance Docket (30800),
which will be referred to and discussed at several points below. UP should suffer the same fate
by means of award in this transaction, for the facts here are not materially different than those
involved in the UP-MKT merger, and if anything more strongly favor the Organization here.

L FACTUAL BACKGROUND OF DISPUTE AND MARCHANT COMMITMENT
LETTER

United Transportation Union ("UTU") has disputes with the Carrier parties over the
interpretation and application of provisions of the February 26, 1996 letter of Union Pacific

Railroad Company ("UP") Vice President-Labor Relations John J. Marchant to UTU International




President Charles L. Little ("Marchant Commitment Letter") (Organization Exhibit 1), cited and

addressed by the Surface Transportatior Board ("STB") in its August 12, 1996 (Service Date)

Decision (No. 44) in STB Finance Docket No. 32760 ("UP-SP Merger Decision") with respect
to the Carrier parties' various demands for changes in UTU's collective bargaining agreements
("CBA's"). The specific provision of the Marchant Commitment Letter at issue herein is at page

2 thereof, to wit:

[UJP also commits that, in any Merger Notice served after Board
approvai, it will only seek those changes in existing collective
bargaining agreements that are necessary to implement the
approved transaction, meaning such changes that produce a public
transportation benefit not based solely on savings achieved by
agreement change(s).

On or about November 30, 1995, incident to the involved merger application at the STB,
the Carrier parties submitted to the STB, inter alia, the Operating Plan ("OpPlan"), Labor Impact

Study ("LIS"), and supporting statements. Railroad Merger Application, Vol. 3 (UFP/SP 24)

(excerpts from which are enclosed as Organization's Exhibit 2). The Verified Statement of M.
A. Hartman supporting the LIS contains a material misstatement at page 255 thereof in its claim
that UP currently operates as a "hub-and-spoke" system, necessitating a singic CBA and seniority
roster for each component of the hub-and-spoke system in the merger implementation with SP.
It does not. (Declaration of UTU Vice President M. B. Futhey, enclosed as Organization's
Exhibit 3).

Shortly thereafter, the UP became greatly concemned that criticism from all quarters
jeopardized the approval of the merger. UP began to seek out parties who would support the

merger, including UTU. While UTU was concerned that SP would be incapable of operating




successfully in the West competing with BNSF and UP-CNW, raising the specter of § 10901 line
sales without labor protection, it had equal concern that UP not obtain carte blanche to wreck
havoc with the CBA's held by the UTU General Committees of Adjustment on UP and SP in any
merger approved. These concems of UTU are spelled out in the Declaration of UTU
International President Charles L. Little enclosed as Organization's Exhibit 4. These concerns
remained paramount in the bargaining over the terms of the Marchant Commitment Letter,
particularly those relating to CBA. changes, since UTU was then fighting the results of the
Interstate Commerce Commission's ("ICC") affirmance of the "O'Brien Award" on CSX issued
by tie ICC December 7, 1995, permitting wholesale CBA changes in agreements and seniority
with no showing of "necessity" in its common and everyday meaning required. (Organization's
Exhibit 4).

Althcugh the automatic certification of employees represented by UTU as adversely
effected was also ar. important component of any deal with UP to support the merger (id.), UTU
wouid not commit to voluntarily reach implementing agreements without qualification, because
it would expose the membership and organization to the same harm evidenced in the O'Brien
Award (id.). Agreement to support the merger was not reached until the above-quoted language
from the Marchant Commitment Letter was inserted (id.).

At the July 1, 1996 hearing on the UP-SP Merger these purpos.s were made explicit by
undersigned counsel (Organization Exhibit 5). These remarks cannot be divorced from the
context in which they arose, as UP has done during its phony negotiations with UTU. Again, A
while the impulse for UTU to support an obviously anti-competitive merger (the Justice

Department vehemently opposed it) was to ensure survival of SP in the mega-carrier world West




of the Mississippi River (BNSF and UF-CNW), it wa, not willing to support it at the price of

wholesale changes in existing CBA's. Hence, the explicit limitation on CBA changes in the

Marchant Commitment Letter,

The STB fully understood the totality of what UTU extracted from UP in the Marchant
Commitment Letter, as evidenced by the following passages from its August 12, 1996 UP-SP
Merger Decision (Organization's Exhibit 6).

UTU, the largest union in the rail industry, indicates, in its
comments dated March 29, 1996, that is supports the merger for
two reasons: first, because UP has agreed to a number of
conditions that will help mitigate the impact of job loss on UTU's
members; and second, because UTU believes that the merger, by
allowing UP and SP to form a strong competitor to BNSF, is in the
best interest of rail labor in the future. UTU adds that UP's
commitments include the following: (l1a) that automatic
certification as adversely affected by the merger will be accorded
(i) to the 1,409 train service employees, the 85 UTU-represented
yardmasters, and the 17 UTU-represented hostlers projected to be
adversely affected in applicants' Labor Impact Study, (ii) to all
other train service employees and UTU-represented yardmasters
and hostlers identified in any merger notice served after Board
approval, and (iii) to any engineers adversely affected by the
merger who are working on properties where engineers are
represented by UTU; (1b) that UP will supply UTU with the names
and test period averages of such employees as soon as possible
upon implementation of the merger; (2) that, in any merger notice
served after Board approval, applicants will seek only those
changes in existing CBA's that are necessary to implement the
approved transaction, meaning such changes that produce a public
transportation benefit not based solely on savings achieved by
agreement change(s); (3) that, in the event that UTU contends that
UP's application of New York Dock is inconsistent with the above-
mentioned conditions, UTU and UP personnel will meet within 5
days of notice from the UTU International President or his
designated representative and agree to expedited arbitration with a
written agreement within 10 days after the initial meeting if the
matter is not resolved, which will contain, among other things, the
full description for neutral selection, timing of hearing, and time of
issuance of the award(s); and (4) that, in the event UP uses a lease




arrangement to complete the merger of the various SP propcrti?s
into MPRR or UPRR, the New York Dock conditions will
nevertheless be applicable.

UTU, in its comments dated March 29, 1996, asked that we
approve the merger and note the commitments that UP had made.
Furthermore, while we are not imposing these commitments as an
actual condition, we expect UP to abide by its commitments here.

STB August 12, 1996 Merger Deci ‘n at 171.

I believe that the Labor Unions deserve a special commendation
herc. Labor should take special pride in the level of commitment
it exacted from UPSP in reconciling competing interests. The level
of commitment made by the railroads to Labor is a credit to
Labor's diligent efforts in striking a proper balance betweer ite
interests and the overall compelling public benefits of the merger.
History will show that here, Labor's participation in the debate
resulted in a win-win situation for everybody.

STB August 12, 1996 Merger Decision at 246-47 n. 281 (Vice Chairman Simmons, commenting).

merger in recent history to receive widespread labor-union support.
Ra roads operate the largest outdoor factory in America, often
stretching tens of thousands of miles. The existence of a well-
trained, motivated and loyal workforce is essential to safe and
efficient train operations. Employee support of this transaction will
be a crucial factor in its economic s.ccess. The applicants are to
be applauded for their sincere efforts at reaching out toward their
employees and including them in the planning process. All too
often, in recent years, labor relations in the railroad industry have
been unnccessarily acrimonious.

The applicants entered into a number of good-faith agreements with
their dedicated employees in which both sides vowed to cooperate
in implementing this merger. Specific pledges were made in a
series of letters »xchanged between the applicants and their unions.

Among those pledges is that the applicants will use the imununity
provision of 49 U.S.C. 11341(a), now 49 U.S.C. 11321(a), only to
seek those changes in collective bargaining agreements that are
actually "necessary” -- and I read the word "necessary” to mean
"required” -- to implement the transaction and not merely as a

l With regard to labor relatic s, I note that this is the only railroad




convenient means of achieving cost savings or, as a federal appeals
court noted, "merely to transfer wealth from employees to their
employer. 300

The very fact that the applicants addressed this matter positively in
their agreement with the United Transportation Union is evidence
thai the issue has merit. The purpose of implementing agreements
is to permit consummation of a merger or consolidation, not to
achieve other objectives properly handled through collective
bargaining under the Railway Labor Act.

300 See, e.g., Railway Labor Executives Association v. United
States, 987 F.2d 806, 814, 815 (D.C. Cir. 1993). The D.C. Circuit
held (at 814) that, "at a minimum," an arrangement cannot be
considered fair if it modifies a collective bargaining agreement
more than is necessary to effectuate the transaction.

STB August 12, 1996 Merger Decision at 251 (Commissioner Owen, commenting).

The various UP Merger Notices and Bargaining Proposals demonstrative of the Carrier's

failure to comply with the terms of the New York Dock II Conditions and the Marchant

Commitment Letter are discussed in the Declaration of Paul C. Thompson (Organization's Exhibit
7).

LEGAL BACKGROUND AND LIMITATIONS ON APPLICANTS' DESIRE
FOR AGREEMENT CHANGES

While the merger will result in cperational efficiencies, the Carriers have made numerous
requests which seek to create auditional efficiencies solely through the abrogation of the terms
and conditions of collective bargaining agreements. As shown below, the Carriers in numerous
instances attempt to use the Board's approval as a maneuver to avoid their collective bargaining
and Railway Labor Act ("RLA"), 45 US.C. §§ 151, et seq., obligations. A principal purpose of
this transaction is apparently 1o avoid the applicants’ legal obligations to the Organization, but

the STB was not commissioned as a labor regulator or labor relations agency. The applicants




have not produced any substantial evidence that the avoidance of these contractual and RLA

obligations are necessary to effect the "approved transaction," as required by the decision of the

Supreme Court of the United States in Norfolk & Western Ry. v. American Train Dispatchers

Ass’n, 499 U.S. 117, 113 L.Ed.2d 95 (1991) (copy included in Organization's Legal Appendix
as Exhibit 1),

As the Supreme Court recognized in Dispatchers, supra, an exemption from legai
requirements, such as the RLA, under 49 U.S.C. § 11341(a), by its own terms, applies only when
"necessary to carry out a transaction approved by the Commission.” 113 L.Ed.2d at 110. These
criteria must be satisfied before the Commission can move on to the next limitation: whether
the decision to override the carriers' obligations is consistent with the labor protective
requirements of Section 11347, Id.

Thus, if the subordination of the statutory and contractual rights of the UP and CNW
employees is not "necessary” to carry out the merger, this arbitration need go no further on this
point. Only if the "necessity” requirement of Section 11321(a) [former Section 11341(a)] is
satisfied must the impact of the labor protective requirements of 49 U.S.C. § 11326 [former

Section 11347] and the New York Dock conditions be considered.

A. Exemption Of The Collective Bargaining Agreement Obligations Is Not
Necessary To Carry Out The Transaction.

On the facts of this case, it is clear that it is not "necessary” to subordinate the statutory
and collective bargaining rights of the Carriers' employees in order to implement the merger.

In its decision in Dispatchers, the Supreme Court stated that the standard of "necessity"
was not before it. 113 L.Ed.2d at 110. While the Supreme Court has not previously considered

the "standard of necessity” under 49 US.C. § 11341(a) [now Section 11321(a)] or its




predecessors, other courts have. In City of Palestine v. United States, 559 F.2d 408 (5th Cir.

1977), cer. denied, 435 U.S. 950 (1978) (included in Organization's Legal App=ndix as Exhibit

2), the Fifth Circuit rejected an effort by a merged carrier to apply the exemption in 49 U.S.C.

§ 5(11) [the predecessor of Section 11341(a), and now Section 11321(a)] to an agreement
requiring one of its merging railroads to maintain employees and an office in Palestine. Texas.
In rejecting the carrier's exercise of the exemption authority, the Court of Appeals held that the
agreement in question "did not threaten the merger's success.” Id. at 414. The Court went on
to hold that "Congress did not issue the ICC a hunting license for state laws and contracts that
limit a railroad's efficiency unless those laws or contracts interfered with carrying out an
approved merger." Id. "Congress allowed the ICC significant power to effectuate approved
transactions, but it did not authorize gratuitous destruction of contractual relations—even when
it serves the general public interest-when the destruction is irrelevant to the success of the
approved transactions.” Id. at 415.

As the Fifth Circuit emphasized in Palestine, "necessary” does not signify merely
convenient or even the most efficient. Instead, "necessary" requires something more, the absence
of which would bar the consummation of the approved transaction. A finding of necessity must
be premised on the applicants' actual inability to carry out an approved transaction, not on an
assessment of the relative costs or possible efficiencies of proceeding in the absence of the
alleged obstacle. A comparative efficiency standard cannot be consistently applied either by the
Commission or by arbitrators who are called upon to resolve disputes between carriers and the
representatives of their employees. The determination of "necessity” is primarily a factual one.

See, discussion of RLEA v. United States ("Guilford"), and CSX Corp. -- Control -- Chessie and




Seaboard ("Carmen II"), infra.

B. Section 11326 Applies In The Context Of Labor Agreements To Limit The
Exercise Of Authority That Section 11321(a) Provides.

As argued above, there is no need to continue on to the 49 U.S.C. § 11326 prong of this
analysis because the requirements under Section 11321(a) have not been met. However,

assuming arguendo that the changes proposed by the Carriers in this case, subordinating the

collective bargaining agreement and statutory rights of the employees, were approved by the

Board under Section 11321(a), and assuming arguendo that it was determined under Section
11321(a) that it was necessary to modify collective bargaining agreement and statutory rights to
avoid thwarting the transaction, the transaction must be considered authorized under Section
11321(a). That analysis would apply to the exemption of any law or legal obligation-such as
a federal antitrust statute or a state regulatory law. However, when the Section 11321(a)
exemption power is applied to obligations arising in the context of labor relations—to labor 17 vs
like the RLA or obligations imposed by a collective bargaining agrzement--there is a~ additional
restriction on the exercise of that authority, i.c., Section 11326 reavi=-_ .ne carrier to provide
appropriate labor protective conainons ror e employees affected by the transaction.

Section 11326 was enacted for the benefit of the affected employees, not the carriers.

Southern -- Central of Georgia -- Control, 331 L.C.C. 151, 169-70 (1967) (See, Organization's

Legal Appendix, Exhibit 10 at p. 36); Chicago, St. Paul, M & O Ry. Lease, 295 1.C.C. €96, 701

(1958); Texas & New Orleans Ry. v. BRT, 307 F.2d 151, 157, 160 (5th Cir. 1962) (included in

the Organization's Legal Appendix as Exhibit 3). Its purpose is to regulate the exercise of the
Section 11321(a) exemption authority when it is applied to labor obligations. In other words,

Section 11321(a) gives the authority, but Section 11326 limits the exercise of that authority. See,




American Train Dispatchers Ass'n_v. LC.C., 26 F.3d 1157, 1165 (D.C. Cir. 1994) (included in
Organization's Legal Appendix as Exhibit 4).

Section 11326 stands as a separate, distinct, and formidable limitation on the exercise of
Section 11321(a) exemption authority. See, id. The two sections can be properly understood

only if they are read in conjunction with cach other. See, United States v. Morton, 467 U.S. 822,

828 (1984) (statutory sections must be read and interpreted together) (included in Organization's
Legal Appendix as Exhibit 5). Certainly, Section 11321(2) cannot be isolated from Section
11326, for any order of the Commission under Section 11321(a) which does not conform to
Section 11326's requirements is rendered invalid. Southern, 331 L.C.C. at 163-64. Instead, if
“the consistency of the overall statutory scheme for dealing with CBA modifications required to
implement Commission-approved mergers and consolidations” is to be achieved, tie authority

of Section 11321(a) must be "circumscribed" by Section 11347. CSX Corp. -- Control -- Chessie

and Seaboard ("Carmen II"), 6 1.C.C.2d 715, 722 (1990) (included in Organization's Legal

Appendix as Exhibit 6).

The statutory scheme contemplates that Section 11321(a) wiil provide the means for
advancing the national policy of consolidations in the rail industry that is found in the Interstate
Commerce Act ("ICA"), while Section 11326 will provide the means for advancing the national
policy of collective bargaining in the rail industry that is fourd in the Railway Labor Act
("RLA"). It is evidert that there is a certain tension between those two important federal statuter.
Yet the Supreme Court noted as recently as 1989 that the two competing federal policies can and
must be accommodated to each other. The Court viewed ihe ICA and RLA as "complementary

regimes” that, whenever possible, should be harmonized rather than forced onto a collision




course. Pittsburgh & Lake Erie R.R. v. RLEA, 491 U.S. 490, 105 L.Ed.2d 415,434 and n. 18

(1989) (included in Organization's Legal Appendix as Exhibit 7).
The Court of Appeals for the District of Columbia Circuit added significantly to the

authority on the subject in its decision in RLEA v. United States ("Guilfo:d"), 987 F.2d 806

(D.C. Cir. 1993) (included in Organization's Legal Appendix as Exhibit 8). In Guilford, the
court emphasized that Section 11326 “clearly mandates that 'rights, privileges, and benefits’
afforded employees under existing CBAs be preserved." Id. at 814. Although the contours of
those "rights, privileges, and benefits" were left in the first instance to the Commission to
delineate, the court made clear that Section 11326 itself imposed an affirmative obligation on the
Commission.

Guilford arose from a series of decisions by the Commission concerning the efforts of
Guilford Transportation Industries to have four of its subsidiaries lease their rail lines and
trackage rights to a fifth subsidiary, the Springfield Terminal Railway Company (“ST"). The
purpose of the lease transaction w: * urely and simply to reduce Guilford's collective bargaining
obligations by applying the least onerous collective bargaining agreement to all five subsidiaries.
Pursuant to Section 11326 and the imposed labor protective provisions, the parties submitted the
dispute arising from the proposed lease to arbitration.

The resuiting arbitration award required the ST to apply the rates of pay, rules and
working conditions of the four lessor carriers' contracts in operating the leased lines. On review
by the Commission, the award was partially overtuned on the basis that imposition of the
lessors’ agreements on the ST would frustrate the purpose of the transactions —to apply the more

economical ST contracts to the entire Guilford system. The Commission returned the remaining
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issues to the parties for negotiation and, if necessary, further arbitration.

When a second arbitration proved necessary, the ensuing award acknowledged that the
second arbitrator would have imposed the lessor carriers' collective bargaining agreements on the
ST's operation of the lines, exactly as the first arbitrator had. Id. at 809. However, the arbitrator
was constrained by the Commission's determination to allow modification of the work rules of
the agreements instead. The Commission affirmed the second award.

On appeal to the Court of Appeals for the District of Columbia, the court declined to
affirm the Commission's decision to override the collective burgaining agreements. According
to the court, Section 11326 "clearly mandates that ‘rights, privileges, and benefits’ afforded
employees under existing CBAs be preserved.” 987 F.2d at 814. And because the Commission
had not addressed the meaning and scope of those rights, privileges and benefits, the court
remanded that issue to the Commission.

In doing so, however, the court placed a significant limitation on the Commission's
determination. The Commission, according to the court, is obliged by Section 11326 to provide
a "fair arrangement” for the employees affected by any transaction that it sees fit to approve.
The court recognized that "at a minimum" an arrangemeni cannot be considered fair if it modifies
a collective bargaining agreement more than is necessary to effectuate the transaction. Id. at 814,
“{I]t is clear,” the court emphasized, "that the Commission may not modify a CBA willy-nilly."

L‘-l

'Indeed, courts recognized before Guilford that it is possible for a collective bargaining
obligation to burden a carrier without rendering it impossible for the carrier to carry out an
approved transaction. E.g., City of Palestine, supra, 559 F.2d at 414 ; New York Dock Ry. v.
U.S., 609 F.2d 83, 101 (2d Cir. 1979) (included in Organization's Legal Appendix as Exhibit 9).
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The court was well aware that any time a carrier can reduce its collectively bargained
obligations, it can achieve greater economy and financial strength. But the court rejected the
notion that elimination of collective bargaining obligations is a valid purpose within the meaning
of Section 11341(a). The cognizable purpose of a transaction, according to the court, must not
be “merely to transfer wealth from employees to their employer,” but must be "to secure to the
public some transportation benefit that would not be available if the CBA were left in place."
Id. at 815. And the court expressly clarified that the benefit to the public must flow from the
approved transaction, not from the modification of the CBA. Id.

Elimination of collective bargaining obligations to improve the financial condition of
carriers and to rid themselves of what they view as burdensome and inconvenient provisions that
are irrzlevant to the merger is simply not within the objectives of Section 11321 or Section
11326. "The necessity limitation is explicit in § 11341(a), and we have no reason to believe that
the Congress meant to give the Commission any wider latitude to modify the provisions of a
CBA where § 11341(a) does not apply; § 11347 on its face provides more, not less, generous
labor protection than does § 11341(a)." Guilford at 814.

. Section 2 and Section 4 of Article I of the New York Dock II conditions
Support The Rationale In the Guilford Decision.

This rationale of the Court of Appeals is further supported by the mandatory labor
protective conditions imposed in this transaction pursuant to 49 U.S.C. § 11326. To ensure that
the | rotection required by Section 11347 is provided to affected employees, the Commission

(now the Board] developed the labor protective conditions of New York Dock imposed here.

The first principle of New York Dock is that of respect for existing collective bargaining

obligations: Section 2 of Article I provides that "rates of pay, rules, working conditions and all
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collective bargaining and other rights, privileges and benefits . . . under applicable laws and/or
existing collective bargaining agreements . . . shall be preserved when changed by future
collective bargaining agreements or applicable statutes . . . ." Compare, Guilford at 814.

Clearly, Article I, Section 2 cannot be read woodenly to "preserve" each and every
collective bargaining obligation in each and every transaction. Otherwise, there would be no
need for Article I, Section 4, which contemplates that it will be necessary to modify those
provisions of collective bargaining agreements that provide for the "selection of forces" and
“assignment of employees.” But neither can Article I, Section 2 be read out of the New York
Dock conditions entirely.

Instead, Article I, Section 2 must be given the effect that Congress intended. Properly
interpreted, Article I, Section 2 is simply a ". . . codification of prior rights, generally recognized
since 1936," when the Washington Job Protection Agreement ("WJPA") (included with other
protective conditions from the Commission in Organization's Legal Appendix as Exhibit 10)
protections were applied by the Commission or by the parties. Carmen II, supra, 6 .C.C.2d 715.
As the Commission pointed out in Carmen II, parties have routinely complied with existing
collective bargaining agreements and permitted "limited modification" only where necessary to
the completion of a transaction hat was approved by the Commissicn. Id. And where parties
were unsuccessful in reaching agreement on reasonable accommodations, arbitrators used their
authority "to modify CBAs to the extent necessary to permit approved transactions to proceed."
Id.

Under the WJPA, negotiators and arbitrators regularly came to an accommodation of the

collective bargaining processes of the RLA and the promotion of consolidations. Carmen II, 6




LC.C.2d at 742, 749. Yet the WJPA lacked an Article I, Section 2 that explicitly enjoined
arbitrators to preserve collective bargaining agreements unless necessary to carry out a
consolidation. The key to the interplay between Article I, Sections 2 and 4 of the conditicns, the
Commission indicated, "lies in the history ot negotiation and arbitration in the period between
1940-1980." Carmen II, 6 1.C.C.2d at 752. During that era, a principle of accommodation was
derived from the express language of Sections 4 and 5 of WJPA (which now effectively appear

in Article I, Section 4 of the New York Dock conditions). By their terms, those sections require

that provisions must be made for "the selection of forces" and "assignment of employees made
necessary by the transaction." Arbitrators therefore limited their subordination of collective
bargaining provisions to those which affected the transfer of work, integration of seniority

agreements, and reassignment of employees that were necessary to achieve a consolidation. See,

Carmen II, 6 1.C.C.2d at 742. As the Commission recognized in its Southern decision, Section

11326 itself—pursuant to which labor provisions were imposed— required first, adherence to
existing collective bargaining agre=ments, and second, appropriate compensation where provisions
must be modified:

[Wle impose formulae of protective conditions upon the carriers
s=eking specific permissive authority under Section 5(2) of the act,
the purpose being to protect the interesis of employees some of
which in a particular case may well have been established under
bargaining agreements executed pursuant to the Railway Labor Act.

These protective conditions imposed upon carriers under
Section 5(2)(f) which provide affected employees compensatory
protections for wages, fringe benefits and other losses are designed
to apply after the carriers have arrived at their adjustments of the
labor forces in accordance with the governing provisions of their
collective bargaining agreements so that the carriers may be
enabled to carry an approved transaction into effect.

Southern, 331 I.C.C. at 169-70 (emphasis in original) (Organization's Legal Appendix, Exhibit
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10 at p. 36). The Commission noted that it had demonstrated its concern for "the fulfillment of
existing contractual obligations on the part of the carrier" as carly as the 1930's. Id. at 158
(citations omitted).

Arbitral incursions on collective bargaining agreements were limited by the notion that
the implementing agreements forged under the WJPA were intended to provide primarily for the
selection of forces and assignment of employees that w:s necessary to effectuate the
consolidation. According to that principle of accommodation:

[wlork was transferred from one railroad to another despite
contrary contractual provisions in CBAs. It was also obvious that
contractual seniority rights were modified in order to consolidate
rosters of the two separate, combining railroads. . . . We can
assume that the reassignment of employees would have regu'arly
taken place despite CBA prohibitions. These actions are the sort
that would be necessary to permit almost any consolidation of the
functions of two merging railroads.
Carmen II, 6 1.C.C.2d at 742, citing Southern.

When Article I, Section 2 was added to the conditions, it made explicit what had
previously been implicit and generally accepted in the rail industry by carriers and unions alike
since 1936. Consequently, the adoption of Article I, Section 2 did not provoke the hue and cry
that would have accompanied any "radical change” in the balance that had prevailed for decades.
Carmen II, 6 1.C.C.2d at 720. As the Commission reported, "Article I, Section 2, appears
acceptable to all parties." Carmen II, 6 1.C.C.2d at 797 n. 16. For that reason, "no one
commented when this language became part of the Commission's merger conditions in 1979."
Id. at 750.

Moreover, "there is no suggestion that Congress i:utended the 4R Act to make sweeping

changes in labor protective conditions." Id. at 797. Instead, it adopted a provision that already
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existed in other statutes: Section 13(c) of the Urban Mass Transportation Act of 1964, 49 U.S.C.
§ 1609(c), and Section 405 of the Rail Passenger Act, former 45 U.S.C. § 565, now 49 US.C.
§ 24706.

In sum, the Commission overreacted in DRGW” to an unfounded fear that Article I,
Section 2 would be read to establish an “immutable" obstacle to any changes required by

consolidatioi.s. Yet arbitrators appear generally to have recognized that neither Article I, Section

2, nor Article I, Section 4 “trumps” the other, and neither should be read out of the New York

Dock conditions. Instead, they "exist in pari materia and accordingly must be read together in
a way that gives effect to each.” Carmen II, 6 .C.C.2d at 798. Collective bargaining agreements
will not be overridden under Section 11321(a) simply to facilitate a transaction, but will be
required to yield only when and to the extent necessary, i.e., "required,” to permit the approved
transaction to proceed.

Article I, Sections 2 and 4 can be thus harmonized in an approach that vorked
successfully during the 40-year "era of accommodation." Carmen II, 6 .C.C.2d at 721. As the
Commission has recognized, Article I, Section 2 "does have significance as a Congressional
directive that, to the extent possible, the terms of CBAs are to be preserved." Carmen I, 6
[.C.C.2d at 720. Thus, under Article I, Section 2, the parties—and the arbitrators to whom they
may resort—must abide by existing collective bargaining agreements unless changes are necessary

to permit the approved transaction to proceed. See, Carmen II, 6 1.C.C.2d at 749 ("only those

‘Denver and Rio Grande Western Railroad Company -- Tracking Rights Over Missouri
Railroad Company Between Pueblo, Colorado and Kansas City, Missouri ("DRGW"), Finance
Docket No. 3000 (Sub. No. 18) (1983), rev'd sub nom. BLE v. ICC, 761 F.2d 4 (D.C. Cir.
1985) (included in Organization's Legal Appendix as Exhibit 11), vacated sub nom. ICC v. BLE,
482 U.S. 220 (1987) (included in Organization's Legal Appendix as Exhibit 12).
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changes in CBAs necessary to permit an approved transaction will be appropriate”).

Changes that are made und=r that standard "will not undermine labor's rights to rely
primarily on the RLA for those subjects traditionally covered by that statute.”" Id. at 752-53. By
giving proper effect to Article I, Section 2, the Board does not deprive carriers of their ability
to consummate an approved transaction. It merely deprives them of any claimed "hunting
license" to seek out and eliminate or dilute any collective bargaining provision that stands in the
way of cost savings, administrative efficiency or some other general economy. By the time
carriers seek the approval of the Board for a proposed transaction, they have assessed both the
benefits and the costs of the transaction they propose to the Board as part of their "due
diligence." Accordingly, they have full knowledge of the obligations that accompany the
transaction for which they seek approval and can reasonably be held applicable to them. Absent
necessity, carriers "should not easily be relieved of obligations voluntarily undertaken." Carmen
II, supra, 6 1.C.C.2d at 720-21.

In Dispatchers, supra, the Supreme Court clarified that obligations imposed by collective
bargaining agreements could be exempted if all statutory prerequisites were met. The Court
specifies that those statutory prerequisites inciuds a determination that the carrier has satisfied
the labor protective conditions established under Section 11326-within which Article I, Section
2 squarely and securely resicles. Thus, nothing in the Supreme Court's decision suggests that the
Commission's recognition, expressed in Carmen I, of the rightful place of Article I, Section 2
is misguided. Indeed, "the respect for labor contracts" that the Comrmission demonstrated in the
era of accommodation, id. at 749, is necessary ir any attempt to achieve the balance necessary

in large mergers between the Interstate Commerce Act and the Railway Labor Act.




This language is in addition to the Article I, Section 2 "preservation of rights, privileges
or benefits" language and deals with the specific issue of what happens to an employee's rights
under preexisting protective arrangements when the employee is affected by a transaction for

which the labor protective conditions of New York Dock have been imposed.

The Commission first addressed whether the employees' rights under the Washirgton Job
Protection Agreement were superseded by Commission-imposed protective conditions in Finance

Docket No. 21400, Southern Railway Company--Control--Central of Georgia Railway Company,

supra,’

Indeed, in adopting the terms of that [Washington] agrecment for
our purposes, scraetimes with modifications, this Commission has
not here nor in any other proceedings, purported to abrogate or
supe sede the Washington Agreement as a private contract.

331 IL.C.C. at 162.
Threrelore, employees had the option of protection under the WJPA or under the ICC-imposed
conditions, out were not entitled to duplicate benefits.

With respect to an employee's collective bargaining agreements, the I.C.C. held therein:

The rights of railroad employees under their collective bargaining
agreements, under the Washington Agreement, and under the
protective conditions imposed upon the carriers under Section 5(2)
(f) {the predecessor to 49 U.S.C. § 11347] are independent,
separate, and distinct rights. We have historically recognized the
independent nature of those rights and have distinguished the
employee rights derived from collective bargaining agreements
from those derived from conditions which we have imposed upon
carriers. The rights under the former are based upon private
contracts: those under the latter stem from our statutory duty to

*The ICC actually issued three decisions in Southern Ry. -- Control -- Central of Georgia
Ry.: November 7, 1962 (317 I.C.C. 557), June 10, 1963 (317 L.C.C. 729) and November 15,
' 1967 (331 LC.C. 151) (see, Organization's Legal Appendix, Exhibit 10 at pp. 31-36).

19




protect employees. The existence of multiple sources of employee
protection does not imply, however, that any employee necessarily
has a right to duplicate benefits from all sources.

331 LC.C. at 169.

Article I, Section 3 of the conditions embodies the concept that ICC-imposed protective

arrangements do not supersede pre-existing protective agreements, and further provides that

employees may make an election between the provisions of New York Dock and any other

protective agreement. In other words, as long as employees do not seek to duplicate, combine
or "pyramid" the benefits available to them under New York Dock and another protective
arrangement, they may choose the protective package they believe best protects them.
Consequently, Article I, Section 3 buttresses the "rights, privileges and bencfits' provisions of
Article I, Section 2 when it comes to preexisting protective arrangements.

D. Agreement Changes Requested Are Outside The Bounds Of The Marchant
Commitmeiit Letter As Recognized By The: STB Decision.

In this matter, the Carrier committed to a particular manner of application of the New
York Dock II conditions, recognized by the STB in its decision. Part of that commitment was
the Carrier would not demand agreement changes that produced public transportation benefits
solely on account of agreement changes. The STB said in its Decision it expects UP to live up
to this commitment, and it has not done so here, as discussed more fully in Organization's
Exhibit 8 and Commitment Letter arbitration submission.
III. THE WEIGHT OF ARBITRAL AUTHORITY AND COMMISSION

DECISIONS INDICATE THE CARRIER CANNOT USE ARBITRATION

TO ACCOMPLISH CHANGES LEFT TO THE RLA NEGOTIATION

PROCESS, PARTICULARLY IN LIGHT OF THE MARCHANT

COMMITMENT LETTER.

In 1981-82, in a trilogy of New York Dock implementing agreement arbitrations ("St.
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Louis trilogy") arising from the acquisition of the Illinois Terminal Railroad ("IT") by the
Norfolk and Western Railway ("N & W"), all three arbitrators preserved existing collective
bargaining agreements, without adversely affecting the coordination of rail lines that the
Commission had approved.

In the first such arbitration (included in Organization's Legal Appendix as Exhibit 13),
Arbitrator Leverett Edwards was presentea with the carriers' proposal to place all employees
under the Norfolk & Western schedule agreement. The arbitrator did not accept the carriers'
proposal to impose the N & W collective bargaining agreemuent on the IT employees once the
transaction was consummated. As to that proposal, the Arbitrator noted that there was authority
"to revise or rearrange some provisions of a woking agreement in some cases if clearly specified
and required" by the Commission's approval crder. Id. at 6. However, it was not sufficient for
the carriers to show that application of two agreement: "would be extremely burdensome and
wasteful to administer.” Id. at 5. A showing of necessity was required in order to impose the
agreement on the IT employees, and that showing was lacking. Id. at 6. The Arbitrator
concluded.

There is no doubt that product of [the Carriers' proposal] . . . might
initially result in a better working or more convenient agreement
for the Carriers, and might even have benefits for the employee
group involved, but there is very substantial doubt of the
Arbitrator's jurisdiction to deliver such a package.
Id. As the Arbitrator properly recognized, th: "answer here is further negotiations.” Id.

Arbitrator Joseph A. Sickles, in the second award from the trilogy (included in

Organization's Legal Appendix as Exhibit 14), was confronted with the same issues concerning

yardmaster positions after the N & W acquisition of the IT resulted in the closing of two yards




formerly operated by the IT. Again the parties failed to reach agreement on the issue of the
schedule agreenient that would cover the former IT yardmasters who remained employed after
the IT yards were closed.

The unions invoked Article I, Section 2 of the conditions as a bar to any changes in their
collective bargaining agreements. The Arbitrator's determinations turned as much on his
assessment of Article I, Section 4, as on Article I, Section 2. The Arbitrator also found that
Section 4 is limited by the scope of the transaction and can extend only "to those actions
proposed by a carrier 1o make the changes in operations authorized by the ICC." Id. at 11. Yet
the carriers acknowledged that an award imposing a foreign woiking agreement on the IT
employees "would alter all other aspects of the employment relationship, including such things
as the holiday pay they receive and the disciplinary procedures applied to them." Id. There the
Arbitrator drew the line:

The arbitration clause in Section 4 must neces: rily be limited to

labor disputes connected with the implementation of that specific

transaction. There is no language in Section 4, or anywhere else,

that suggests that the scope of arbitration should extend beyond the

transaction contemplated. Certainly, nothing suggests that the

scope of the Award may go so far beyond the particular transaction

involved to determine, as the carriers now ask, such things as the

rates of holiday pay to be provided to all employees, or the

particular disciplinary procedures which should be followed.
Id. at 12. In analyzing the particular transaction involved, the Arbitrator noted that while the
Commission had approved the acquisition of IT by N&W "with all the attendant changes in
operations, including the closing of the {two yards),” the Commission did not approve "changes

in working agreements." Id. at 11. According to the Arbitrator, "it cannot be said that the

Commission authorized the carriers to take steps to alter working conditions in the abstract.” Id.




Under the facts of the case, the Arbitrator declined to find that a failure to impose the
N&W agreement would obstruct the transaction. Recognizing that a single agreement might be
"logical” or might "result in a smoother operation," the Arbitrator nevertheless declined to modify

the IT agreement, except to the extent necessary for the selection of forces. Id. at 12-13.

Accord, N&W, Illinois Term. and BLE and UTU, Article I, Section 4 New Yorl- Dock, ICC Fin.

Dk °455, February 1, 1982 (Nicholas H. Zumas) (included in Organization's Legal Appendix
as Exhiuit 15) (arbitrator had authority under Article I, Section 4 to provide for the selection of
work forces and employee protections, but not to alter collectively bargained benefits that are
preserved under Article I, Section 2).

Additionally, the award rendered by Arbitrator Jacob Seidenberg in Baltimore & Ohio
R.R. and Brotherhood of Maintenance of Way Employees (August 31, 1983), Finance Docket No.
30095, (included in Organization's Legal Appendix as Exhibit 16) is instructive. In that award,
the Arbitrator endorsed the view of the St Louis trilogy arbitrators that Article I, Section 4 did
not confer on arbitrators "the authoriy to be a compulsory interest arbitrator and to change or
abolish existing collective bargaining agrecments in contravention of the procedures” of the RLA.
Seidenberg Award at 28. A contrary award, he accurately predicted, "would create uncertainty
and lead the parties to relitigate the issue endlessly.” Id. at 29.

Arbitrator Seidenberg also recognized explicitly that Article I, Section 4 implementing
agreements, designed to make it possible the carriers to get their approved transactions underway,
are by their nature temporary. They are not designed to establish the working conditions that will
govern t... employees of the consolidated entity prospectively. Accordingly, the implementing

agreement forged by an Article I, Section 4 arbitrator “does not have to be frozen for all time."




Id. at 32. To the contrary, "[a]fter the acquisition becomes operative, .aere is no reason why the
parties cannot negotiate an agreement that will be congruent with their respective needs." Id.
That scenario illustrates precisely how Article I, Section 4 can be accommodated to Article I,
Section 2, and, on another level, how the ICA can be accommodated to the RLA. Arbitrators
ge..erally recognize that Article I, Section 2, and Article I, Section 4 do not trump one another.

Neither can be read out of the New York Dock conditions. Instead, they “exist in pari materia

and accordingly must be read togeiher in a way that gives effect to each." Carmen II, supra, 6
LC.C.2d at 798.

In Finance Docket No. 28905, Arbitrator William E. Fredenberger, Jr., in an arbitration
decision (included in Organization's Lega! Appendix as Exhibit 18) involving the IAMAW and
B&O Rv.. L&N Ry., dated January 19, 1993, held:

"...such neutral has no authority to modify a collective bargaining
agreement where the parties have not agreed to confer that
authority upon him." Id. at 11.

In Finance Docket Nos. 29916, 29985 and 30053, Arbitrator Zumas, in an arbitration

Cpinion and Award (included in C-ganization's Legal Appendix as Exhibit 19) involving the

Seaboard Svstem and BMWE dated August 20, 1993, stated, in pertinent part:

"In effecting seniority consolidation, Carrier has recourse to the
provisions of the Railway Labor Act. Absent a "transaction” that
gives an Arbitrator jurisdiction, seniority consolidation canrot be
accomplished under the arbitration provisions of New York Dock
II. This Arbitrator agrees with the Organization that a contrary
holding would embrace the premise that compulsory interest
arbitration may be instituted in all cases in which the L.C.C. has
imposed New York Dock II employee protective conditions.

AWARD

1. The Answer to Issuc No. One is in the negative.
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The Arbitrator has no jurisdiction under Article I,
Section 4 of New York Dock II conditions to
consider the items contained in Carrier's Notices
dated February 2 and 4, 1983, and this proceeding
is dismissed “or lack of jurisdiction.... (Id. at 23-
24),

The Commission in Finance Docket No. 32035 (Sub-Nos. 2-6), Fox Valley & Western

Ld. -- Exemption Acquisition and Operation Certain Lines of GBW, Etc. (Arbitration Review)
(Se. sice Date - August 10, 1995) (included in Organization's Tegal Appendix as Exhibit 20),

noted (at pp. 1-2, n.4) its earlier December 19, 1994 Decision upholding the Award of Arbitrator
Preston J. Moore in Sub-No. 1, which kept the existing BMWE col ective bargaining agreements
in place in the face of a carrier's demand for change.

Article I, Section 2 and Article I, Section 4 can be thus harmonized in an approach that
worked successfully during the 40-year “era of accommodation.” Carmen II, supra, 6 1.C.C.2d
at 721. As the Commission recognizes, Article I, Section 2 "does have significance as a
Congressional directive that, to the extent possible, the terms of CBAs are to be preserved.”
Carmen II, supra, 6 1.C.C.2d at 720. Thus, under Article I, Section 2, Article I, Section 4

arbitrators must abide by existing collective bargaining agreements unless "necessary to permit

the approved transaction to proceed.” See, Carmen II, supra, 6 1.C.C.2d at 749 ("only those
i ges in CBAs necessary to permit an approved transaction wiil be appropriate.")

The Carrier will likely raise certain arbitral precedent and ICC decisions reviewing said
arbitration awards in opposition to the above-discussed awards and decisions. This precedent has
afforded certain changes to some collective bargaining sgreements. However, these decisions are
clearly distinguishable, and some apply an incorrect version of the standard of necessity.

Moreover, nothing approaching the Marchant Commitment Letter was involved therein, and none
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involved anything like the :.nguage in the STB Decision applicable here (Organization's Exhibit
6).

The Carriers may rely on the ICC's decision in Finance Docket 30582 (Sub-No. 2),

Norfolk and Western Railway Company, Southern Railway Company and Interstate Railroad
Company - Exemption - Contract to Operate and Trackage Rights, (Service Date - May 14,

1992). In this decision, the Commission affirmed its prior decision upholding the arbitrator's
findings that the exemption authority enunciated in Section 11341(a), as applied to the RLA and
collective bargaining agreements, allowed the abrogation of the Interstate/UTU agreement.
However, as directly noted by the District of Columbia Circuit Covrt of Appeals very recently,
“the ICC's asseruon in its 1992 decision that 'the necessity predicate is satisfied’ whenever a
CBA is ‘an impediment' to a transaction clearly misstates the necessity standard." American
Train Dispatchers Ass'n v. I.C.C., supra, 26 F.34 at 1i65 (D.C Cir. 1994). As a result, any
attempt by the Carrier to rely on the underlying award and Commission decisiua is misplaced.

In Finance Docket 32035 (Sub-Nos. 2-6), Fox Valley & Western Ltd. - Exemption

Acquisition and Oneration - Etc., (Service Date - August i0, 1995), supra, the Commission
upheld various arbitration awards, some of which abrogated certain terms and conditions of UTU
collective bargaining agreements. In this decision, which did not alter the December 19, 1994
Moore arbitration award in the same docket discussed above, already upheld by the 1.C.C., and
which required preservation of pre-transaction rates of pay, rules, and working conditions, the
Commission reviewed various other Section 4 arbitration awards in the proceeding. The
Commission, with respect to the awards covered by Sub-Nos. 5 and 6, ordered the parties to

attempt to resolve the disputes through further negotiations. In Sub-Nos. 2-4, in applying the
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Dispatchers and Guilford “necessity" standard, the Commission permittrd changes of various
terms and conditions in the collective bargaining agreements. In doing so, the Commission stated
that it has generally delegated the task of determining the changes that are and are not necessary
to carry out the purposes of the transactions to the arbitrators. This determination is obviously
factual in nature, thereby requiring an arbitrator to carefully review the proposed changes to the
collective bargaining agreements in relation to the transaction. In Fox Valley, unlike this
transaction, the acquisition involved smaller entities with less than 100 employees. Accordingly,
the use of one agreement would not result in the resounding affect, causing significant changes
and losses to the employees, which would occur herein.

The other factual differences between the Fox Valley transactions and the merger here,
particularly the Marchant Commitment Letter, will be discussed in the oral presentation.
Argument that is responsive to arbitration awards and Board decisions relied upon by the Carrier
will also be made at that time. What is clear from the Commission's decisions in Fox Valley
is that the case law regarding the standards of “necessity," "approved transaction,” and "rights,
privileges and benefits" must be applied.

IV.  THE CHANGES SOUGHT BY THE CARRIER MUST BE BARGAINED FOR,
NOT GIVEN TO IT BY ARBITRAL FIAT.

In a typical transaction approved by the STB or subject to the STB exemption authority
under the provisions of the Interstate Commerce Act, it is normal for the collective bargaining
agreements, if any, that are applicable to the crafts or classes of employees to remain as the
collective bargaining agreements unless the carrier can nroduce “tangible" and "compelling"
"necessity” that the transaction cannot be completed without such change, as argued above.

The Organization clearly pointed out to the Carrier at the conferences held herein the fact
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that the transactions did not require proposed changes in the collective bargaining agreements,
and that the Carrier's actions contemplated unilateral changes of the collective bargaining
agreements of the employees that could be changed only by following the procedures prescribed
within the Railway Labor Act.

The Carrier argued at the conferences that if the Organization refused to agree to their
emasculation of the collective bargaining agreements and working conditions, an arbitrator has

the jurisdiction under Article I, Section 4 of the New York Dock conditions to order such

changes. The Organization disagrees. The employee protective conditions imposed by the STB
in this case are not swords which can be used to modify existing schedule rules and agreements
"willy-nilly." Rather, those conditions are a shield for the employees to protect them and existing
agreements from changes that are unnecessary to permit implementation of an approved
transaction. As stated previously in this submission, the avenue for the Carrier to follow in those
kinds of situations is direct negotiations under schedule rules and agreements.
A. Changes To Thue Collective Bargaining Agreements Sought In The
Carrier Notices That Are Not "Necessary" For Implementation

And/Or Are Outside The Bounds Of The Marchant Commitment
Letter.

The Carrier contends in its original notice that they want one (1) collective bargaining
agreement for the so called Salt Lake and Denver "Hub and Spoke" operations. In reality, the
Carrier is attempting to manufacture a collective bargaining agreement which is not in conformity
with any of the collective bargaining agreements currently in effect in the proposed new
operations in Salt Lake City and Denver. In fact, the requirements set forth by the Carrier run
contrary to each collective bargaining agreement involved and none of the proposed changes are

necessary to implement the agreement. Indeed, the Organization will reveal that the changes
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proposed by the Carrier are not operationally necessary, rather another attempt to raid the

collective bargaining agreement of conditions are beneficial for employees and transfer the wealth

to the Carrier.

There is not a single agreement that interacts with all the territories contemplated in the

Salt Lake "Hub and Spoke" operation, nor the Denver "Hub and Spoke."

A review of the operation at Salt Lake City reveals current operations on both Union
Pacific ("UP") and Southern Pacific ("SP") are governed by multiple collective bargaining
agreements For the SP main lines entering Salt Lake City from the west, SP Western Lines
Agreement controls. Going each out of Salt Lake City, the DRGW Agreement controls.
Likewise, UP operates under the same conditions as those for SP. Arriving from the west are
employees controlled by the Western Pacific ("WP") collective bargaining agreement. North and
south traffic is controlled by the UP Central South Central collective bargaining agreement.
Eastbound from Salt Lake City are employees controlled by the UP Eastern District collective
bargaining agreement. In fact, the operation from Salt Lake City, via Ogden east, is operated
with a compilation of UP South Central and Eastern District collective bargaining agreement
employees, each working under their own agreement.

The Organization has continually recognized where there is a coordination, a fusion of
collective bargaining agreements is necessary. For instance, were directional traffic flows
westward from Salt Lake City on both WP and SP Western lines. But the Carrier is clearly
without support when they attempt to place a group of employees under a new agreement that
is not even a factor in the current or proposed operation. That is what UP is attempting. There

is not a single agreement that has a common thread through current nor proposed operations.
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Accordingly, the parties should be remanded with instructions to negotiate conditions subject to

causal nexus. The same conditions apply in Denver and the results should be identical to that

in Salt Lake City.

Any collective bargaining agreement applied to the newly integrated property should be
applied in total and the Carrier should not change said agreements where it is not necessary for

implementation.

The Carrier's attempt to apply one (1) collective bargaining agreement was full of changes
that are not in conformity with any collective bargaining agreement in place currently.

Fi'st, the Carrier demanded that seniority outside the "Hub and Spoke" must be
relinquished and those working outside the "Hub and Spoke" would not have seniority in the
expanded territories and would lose that currently enjoyed. How does this proposition conform
to the presentation to the Surface Transportation Board ("STB"):

Iv. Seniority Consolidation

A. The seniority of all employees working in the
territory described above shal! be consolidated into
one common new seniority district. All current
seniority in all crafts shall be relinquished when
new seniority is established. The seniority district
shall be divided into three zones with seniority
movement between the zones limited. The three
zones shall be as follows:

Zone 1. Salt Lake City and Ogden West to and including
Wiinnemucca r ot including the terminals of Salt Lake City and
Ogden.

Zone 2: Salt Lake City North to McCammon and Ogden East to
Green River not including Green River or the road switchers, ocals
and yard assignments that operate in the vicinity thereof but
including all operations in the Ogden and Salt Lake City Terminals.




Zone 3: Salt Lake City East, not including the Salt Lake Terminal,
to but not including Grand Junction and South to Callente via
either route including the Provo Terminal.

B. Seniority movement between the Zones shall be limited to
once per year unless employees are reduced from their
working lists and cannot hold an assignment in their current
Zone. (Carrier Salt Lake City Notice at 3 and 4).

V. Collective Bargaining Agreements

All of the employees subject to this notice shall be covered under
a single, common collective bargaining agreement including all
National Agreement rules. The agreement shall be compatible with
the economics and efficiencies that will benefit the public as
outlined in the carrier's operating plan. (Carrier Denver Notice at
3).

This type of consolidation is a win-win situation for employees,
UP/SP and customers. It expands work opportunities for the
affected employees and mitigates the adverse effects that
historically have befallen employees on smaller, isolated seniority
districts when business or operations shifted to a different route due
to shipper routing changes, maintenance programs, disasters, etc.
(emphasis added). (Appendix A at 256) (Organization's Exhibit 2).

In reality, for the preponderance of the employees, their seniority is shrunk into one (1)
geographic area, rather than across multiple focal points and seniority districts. Additionally, the
system seniority for employees outside the "Hub and Spoke" is reduced considerably. This is
not a win-win situation as suggested by the Carrier. This merger is not justification for taking
seniority away from an employee.

The Carrier simply does not have the unilateral right to dictate how seniority is applied.

Elkouri and Elkouri, in How Arbitration Works, sends a clear message about how the limitations

of exercise of managerial discretion applies:

One of the most severe limitations upon the exercise of managerial
discretion is the requirement of seniority recognition. Indeed, the
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affect of seniority recognition is dramatic from the standpoint of
employer, union, and employee alike since "every seniority
provision reduces, to a greater or lesser degree, the employer's
control over the work force and compels the union to participate to
a corresponding degree in the administration of the system of
employment preferences which pits the interest of each worker

against those of all the others.” (How Arbitration Works, Fourth
Edition, at 586).

The added restriction of movement from zone to zone after one (1) year is certainly
contrary to every agreement involved and would create an unnecessary hardship on the employee
which is not applied today. An eraployee could enter a zone for the benefit of a longer run and
more pay, but under the Carrier's proposal those hopes of higher pay could result in lower pay
and relocation by virtue of one seniority move. This is certainly not palatable for the
Organization.

The Carrier is attempting to establish dual point pool consolidations of either the home
terminal or away-from-home terminal.

II. Dual Point Pool Consolidations

A. Salt Lake City-Elko and Ogden-Carline - This may
operate as either two pools with Salt Lake City and
Ogden as the home terminals and Elko as a single
away-from-home terminal or one pool with the
home terminal in the Salt Lake City-Ogden metro
complex. At Elko all cre.vs may operate as a single
far terminal pool for the return trip to the Salt Lake
City-Ogden metro complex via either route with
necessary transportation back to their tie-up point.

Salt Lake City-Green_River/Pocatello - These two
pools shall be combined into one pool with Salt
Lake as the home terminal and dual destination far
terminals.




Ogden-Green River - May operate as a separate
pool or be combined with the Salt Lake City-Green
River pool with crews being operated back to the
Salt Lake City-Ogden metro complex with necessary
transportation back to their tie-up point.

Salt Lake City-Grand Junction/Helper/Milford/Provo

- These four pools shall be combined into one poo!
with Salt Lake City as the home terminal and
multiple far terminals.

Helper-Provo/Grand Junction - One pool shall be

created with the home terminal at Helper with dual
far terminal destinations of Provo and Grand
Junction.

Milford-Provo/Helper - One pool shall be created
with the home terminal at Milford with dual far
terminals of Provo and Helper.

Salt Lake City-Ogden Metro Complex - Any pool
crew with a home terminal in the Salt Lake City-
Ogden metro complex may receive or leave their
train anywhere within the limits of the Metro
Complex which shall extend from the new terminal
limits of Ogden through the new Terminal limits of
Salt Lake. (Carrier Salt Lake City Notice at 2 and
3).

The Carrier's attempt to establish dual point pool consolidations are outside the agreement
provisions of each respective collective bargaining agreement. Pools are established with a point
for going on-duty and a point for going off-duty. Any instance where dual destinations are
involved, the same has been negotiated as a special condition, without prejudice to future
operations. In any case, the establishment of dual home terininals is without precedent. In fact,
the FRA takes exception with that concept. In a letter issued by Edward R. English, Director,

Office of Safety Enforcement, he states in pertinent part:




FRA has consistently maintained that a train or engine employee
can have no more than one regular reporting point. The document
you cited in your letter remains a statement of FRA's position
conceming reporting points. Further, FRA maintains the Act does
not permit multiple regular reporting points for any one individual
despite any agreement purporing to establish them.
(Organization's Exhibit 9).

Additionally, a FRA issued handbook, March 10, 1995, contains the following in the Train
and Engine Glossary, at V-4:

FRA maintains that a train and engine employees may have only one regular
reporting point. A regular reporting point is determined by the employees regular
assignment. The regular reporting point for an extra board employee is the carrier
defined location of the extra board. (id.)

Clearly the Carrier's attempt to maintain multiple home terminals is an attempt tc transfer
wealth from the employees to the Carrier. Example: If one reporting point, the Canier must pay
deadhead under all the applicable agreements if employees are transported to a new point. The
Carrier is attempting to have the employee bear the cost of reporting to multiple points.
Incidentally, the points are of significant distance to warrant a relocation payment if an employee
is required to move from Salt Lake City to Ogden as contemplated in the operation outlined in
Operating Notice II, A. The Carrier wants the employee to bear the burden of this transportation
cost on a daily basis. This is truly a blatant attempt to transfer wealth from the employee to the
Carrier.

If the Carrier wants these operations, it should bargain for them. This is how win-win
situations evolve.

The Carrier, in its proposal submitted December 3, 1996, attempts to place employees in

furloughed status and vulnerable to forced relocation at the whim of the Carrier.




It is the intent during the interim period ic minimize
the relocation of employees who wish to delay
rzlocating, if their services are not needed
immediately at another location and to determine the
number of surplus/shortage of trainmen in the Hub.
If a surplus exists then opportunities for transfers
will exist to other locations on the system that will
need trainmen...

The Carrier will identify other locations that either
have a current shortage of trainmen or will have a
shortage due to projected traffic increases. If there
is a surplus, trainmen in the Salt Lake and Denver
Hub's shall, in seniority order, be given the
opportunity to make application for a permanent
transfer to one of these locations. If there are
borrow out trainmen at the location the employee
may transfer immediately and displace the borrow
out. If no borrow outs are at the location or the
shortage does not yet exist the transfer will be
delayed until the employee is notified of the need.

At locations outside the Hub were shortages exist
and an insufficient number of applications are
received, the junior trainman holding a surplus
position in either Hub not having an application
accepted shall be forced to the vacancy. If they are
senior to other trainmen working in the Hub, they
may displace the junior working trainman at the
location where they are surplus or the junior
trainman working in the Hub, with the junior
trainman being forced to the location. (Carrier
proposal December 3, 1996 at 10 and 11).

The origin for this proposal is contained in the Carrier's original notice for
implementation:

IV. Allocation of Forces

An adequate supply of forces shall be relocated from locations
where assignments are abolished to locations where new
assignments are established. (Carrier Notice at 4).




Obviously, the Carrier expanded the basis for transferring employees from transfer of
work to where current shortage exists (See Section D, of Carrier proposal, at 11). The
Organization rightfully contends that the Carrier does not have the right to require force
relocations when the relocation of work from the employee's current operations is not
commensurate. In the Carrier's Operating Plan submitted to the SI'B: "Effects on Applicant
Carrier's Employees," it is clear that the Carrier can not support mass relocation of employees
out of the Salt Lake City or Denver areas:

Lffects on Applicant Carriers' Employees

R r

Current Jobs Jobs
Classification Location Year Abolished Created

Trainmen Denver, CO Year
Elko, NV Year
Grand Jet, Year
co
Ogden, UT Year
Provo, UT Year
Pueblo, CO Year 43
Salt Lake Year 80 To Be

City, UT Negotiated

17 16
5 0
26 0

D - N

0
2

RN N

(Application at 419 and 420) (Organization's Exhibit Lﬁ

What the Carrier is attempting to accomplish with this mass rzlocation process is to
circumvent protective conditions that evolved from crew consist agreements on the various
properties. For example: SP Western Lines has a no furlough agreement which the Carrier finds
offensive. The UP Eastern District, South Central and WP Agreements on crew consist require
reserve board positions, rather than furlough for certain employees. In fact, all of these
agreements are in active force and effect currently. The Carrier is merely using this merger as
an opportunity to remove protected employees from protective boards, such as reserve boards,

and place them where there are current shortages. This is not a problem due to a merger, but
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everyday manpower needs that the Carrier is trying to use to circumvent protective conditions
given in consideration of work rule changes.

One of the most obvious attempts by the Carrier to alter an agreement purely for financial
gain can be found in the Carrier's original notice, at page 3:

E. Any pool freight, local, work train or road switcher
service may be established to operate from any
point to any other point within the new Seniority
District.

The Carrier already has the right to establish runs or service between terminals, but to
operate through a terminal, the Carrier must serve notice as required in the 1985 UTU National
Agreemerit. The Carrier once again is attempting to usurp protective conditions in order to line
their own pockets. This merger in no way changes the way interdivi.ional service is
implemented. Under said conditions, relocation l:enefits are available when employees are
required to move. Protection for wages is included. These are not local arrangements; they are
national in scope and the Carrier should not be able to remove these conditions gained through
negotiations just becanse there is a merger. It just isn't necessary.

The Carrier's December 3, 1996 proposal has the following provisions, at 7:

B. Terms and conditions of the operations set forth in
A above, are as follows:

Miles paid. Each pool shall be paid the actual miles
between the points of thz run for all service and
combination deadhead service. If a crew
receives/leaves their train beyond the points of the
run then they shall be paid the additional miles they
operate the train.

Example: A Salt Lake-Milford crew receives their

south bound train ten miles north of the Salt Lake
terminal but within the Metro Complex and run to
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Miltord. They shall be paid the actual miles
established for the Salt Lake-Milford run and an
additional ten miles for their handling the train from
point t2n miles north or the Salt Lake Terminal.
Twenty-Five mile Zone - At Elko, Milford, Grand
Junction, Helper, Provo, Green River and Pocatello
pool crews may receive their train up to twenty-five
miles on the far side of the terminal and run on
through to the scheduled terminal.

These propositions violate every collective bargaining agreement involved in this proposed
operation. There are no provisions anywhere that provide the Carrier the right to operate through
a seniority district without an implementing agreement as outlined above. The Carrier is just
attempting to gain an unfair advantage. Public Law Boards, The First Division and other
tribunals readily recognize seniority rights. The proposition by the Carrier clearly alters
agreement provisions between the parties for Carrier profit. If allowed to stand, crews could
operate through terminals and into other hubs without recourse by the Organization to required
recognition of seniority. The ability to operate off seniority districts was handled in the last
round of national negotiations and the 1996 Agreement set star.“ards for serving customers and
the negotiation process necessary to achieve same. This Carrier shouldn't receive favorable
consideration not afforded other carriers. If they want this type of operation, then negotiate same.
This is not the proper forum.

On the same page of the Carrier's December 3, 1996 proposal, the Carrier attempts to
change the way crews are called for service:

6. Biue Print Boards - All through freight service shall
be rotary pool service with blue print provisions for
placing employees in the proper order at the home

terminal and ai the far terminal. Under a blue print
board operation, employees are not runaround if
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used on the train for which called.

This provision, at first glance, may seem innocuous. However, it can be very costly to
the etaployee. Here again, the Carrier is attempting to change the basic process of calling crews
and it has nothing ‘o do with merging UP and SP. The Carrier doesn't like the premise of first-
in, first-out contained in the prevailing agreements. The Carrier has fought this issue and lost
at Public Law Boards. They come here for relief. None should be forthcoming,

Section IV, B, 9, is a catch-all by UP to gain all the operational rules that they have
attempted to improperly place in effect during the recent past:

9. Nothing in this Section B (7) and (8) prevents the
use of other employees to perform work currently
permitted by other agreements, including, but not
limited to yard crews performing hours of service
relief within the road\yard zone, ID crews
performing rvice and deadheads between
terminals, road switchers handling trains within their
zones and using an employee from a following train
to work a preceding train.

The way the wording is arranged, one would consider these as usual and customary
operations. That is not the case. The aforementioned are part of a wish list that the Carrier has
attempted to gain in Railway Labor Act, Section 6 Notices, but were not willing to give value
for value received. They come here now attempting to back-door the Railway Labor Act and
receive these considerations under the guise of a merger. Current rules require that you be
notified when called, what the service is, i.c., work or deadhead. The Carrier is attempting to
usurp that requirement by simply removing the obstacle. They've run UP and SP separately all

these years with the requirement in place Why do they need it changed for this merger? They

don't, pure and simple.




The Carrier is even trying to abrogate the seniority differences between brakemen and
conductors, as well as expunge the demarcation between road and yard.
D. Extra Boards - At locations where there are more
than one extra board, extra boards may be combined
into one or more extra boards.

There are three (3) main divisions of trainmen's seniority: conductor, brakeman and
yardman. Historically, there have been separate extra boards to protect each crafts' vacancies.
Those boards still exist today. The “rganization has agreed to combine boards where the work
has dwindled to a point where both parties benefitted from the consclidation. Some of the boards
were established through crew consist negotiations where moratorium prohibit change without
negotiation. The Organization proposed to the Carrier to eliminate nine (9) extra boards in the
Salt Lake City area. We recognize some change has to occur. But, to allow the Carrier the
unilateral right, even after implementation, to change any board they want is unconscionable.
They don't have the right now and nothing has occurred to give them that right.

For years the Carrier has attempted to erase the demarcation between road and yard, all
the way back to the "White House" agreement of the early 60's. In every Railway Labor Act
Section 6 Notice since the Carrier has tried to erase the demarcation between road and yard. In
the proposal submitted December 3, 1996, it went for all the relief in one short, but significant
sentence:

All road crews may receive/leave their trains at any
location within the boundaries of the new complex
and may perform any work within those boundaries.
The Carrier will designate the on/off duty points for

road crews within the new complex. (emphasis
added). (Carrier proposal, at 5).

This extra bite of the apple by the Carrier should shed new light on the rest of its
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"necessities.” There is absolutely no way the Carrier can support the necessity standard with

evidence needed to support this proposition. The Marchant Commitment Letter raised the bar.
The Carrier acts as if none exists.

The Carrier made a commitment in the Marchant Commitment Letter that it is now
attempting to completely disavow in order to expand the Carrier's bottom line. It should be held
responsible for its actions, and these unnecessary changes should be rejected in their entirety.

B. Since The Facts Involved In This Arbitration Mosi Nearly Resemble Those

Involved In The UP-MKT Merger, Finance Docket No. 30800, An Award Similar

To That Rendered By Arbitrators Kasher And Peterson Therein Should Be
Rendered Here.

After carefully studying the Carriers' original Operating Plan, Labor Impact Statement,
and Marchant Commitment Letter, it becomes very obvious that the issues they are attempting
to convince this Board now stand in the way of the merger are not in fact any impediment to
merger implementation.

As noted above, this is not the first time that the UP has attempted to gain bargaining
concessions from the Organization through the guise of a merger. In the UP/MKT merger, ICC
Finance Docket No. 30800, it also attempted to consolidate seniority districts, establish
interdivisional service and eliminate collective bargaining agreement provisions. That dispute,
as noted above, was also submitted to arbitration before two (2) distinguished neutrals in this
industry, Robert E. Peterson and Richard R. Kasher. The question arbitra‘ed in that transaction
was as follows:

"What provisions shall be contained in an implementing agreeme:t
pursuant to Article I, Section 4, of the New York Dock conditic:ns

in order to consummate the merger transaction authorized by the
Interstate Commerce Commission in Finance Docket No. 30800?"




(A copy of the Findings and Award in Union Pacific and UTU, Article I, Section 4 New York
Dock, ICC Fin. Dkt. No. 30800, February 14, 1989 (Richard R. Kash ~d Robert E. Peterson)
is included in the Organization's Legal Appendix as Exhibit No. 21.,
Arbitrators Kasher and Peterson considered a similar situation in the UP-MKT merger as
exists here, and in their award they stated, in pertinent part:
"E. Changes in Seniority Rights or Rosters

The Carrier has proposed that concurrent with implementation of its
proposed elimination of MKT, OKT and GH&H labor agreements that the
seniority standing of employees covered under those agreements be
mtegrated into eleven (11) proposed seniority rosters. It says, except for
very minor changes, that this action would permit existing UP seniority
territories to remain virtually unaffected as to geographical definition and
would allow for implementation of its Operating Plan.

There is no question that this change in scmonty could represent
a major reallocation of forces. It would require an unspecified
number of employees to be force transferred from their present or
prior rights seniority cistricts to Positions on new seniority districts.

In the context of the Carrier's Operating Plan, which contemplates
the abandonment of approximately 325 miles of track, over an
operating system that exceeds 3,100 miles of track, and the
potential adverse affect upon 426 train service employees out of a
compiement of approximately 3,000 train service employees, the
Carrier's proposal to rearrange seniority would appear to un-
necessarily force the transfer and relocation of employees remotely
concemned or completely removed from the involved transaction.

Since this Arbitration Committee finds the Carrier proposa! for the
rearrangement of forces to be overly broad, beyond the obligations
and protections provided in the New York Dock conditions, the
Carrier proposal should be withdrawn from the New York Dock
negotiations.

Therefore, this Arbitration Committee concludes that the wholesale
rearrangement of seniority for employees represented by the Union
is not justified in the context of the limited scope of this
transaction. Nevertheless we would recommend to the parties that
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they work cooperatively in developing the necessary rearrangement
of seniority rights where certain changes are implemented. such as
the consolidation of terminals.

(Award, page 14)
The Organization also relies on the following additional statements and findings contained

in that Arbitration Award:

"The Carrier notice described the manner in which consolidations
would occur on or after September 1, 1988. This notice stated that
in order to effect the transaction, all MKT, OKT and GH&H
agreements would be eliminated and that both the employees and
the work covered by these agreements would thereafter be covered
by the MP-Upper Lines Agreement."

* % %

"The notice also outlined the manner in which through freight
service in the affected areas would be changed, and designated
those home terminals which were to be either eliminated or

relocated.”
(Award, page 2)

"At the hearing the Carrier was requested to provide additional
information pertaining to the projected impact on labor arising from
implementation of its Operating Plan in the manner such
information had been originally presented and amended in its
submission to the ICC."

(Award, page 4)

"“The Union takes exception to the Carrier proposals which related
to the following issues:

& The creation of new seniority districts
throughout the former MP and MKT properties by
combining numerous existing seniority districts and
dovetailing all the employees onto a new roster.

* %%




3 The elimination of all the various
Agreements now in effect ind placement of all
employees under the MP-Unpsr Lines Agreement.

4. The granting of reiief from crew consist
agreements as under the MP-Upper Lines
Agreement in place of the elimination of individual
sciedule agreements.

s. The establishment of Interdivisional service,
special train operations and the changing of present
home terminals under the guise of an implementing
agreement.

6. The proposed forced transfer of employees
off their present prior rights seniority districts."

(Award, page 5)

> 3 The failure of the Carrier to have bargained in good faith,
and the Carrier's seeking relief from labor contracts which have no
impact on implementation of the transaction."

* % %

"Based upon the foregoing contentions the Union submits that the
Arbitration Committee should conclude that the Carrier's notice, as
amended, is procedurally defective and that the Arbitration
Committee should further conclude that the Carrier has bargained
in bad faith by its insistence upon including non-merger related
subjzc. matters in a New York Dock implemeriting agreement.

(Award, page %)

"Contrary to the position of the Union, the Carrier contends that
the right to provide for implementation of the above mentioned
matters flow from the Operating Plan that was submitted to and
approved by the ICC during the merger proceedings. The Carrier
argues of the two railroads' operations and organizes the operation
of the UP and MKT into a single railroad system with unified
operations, with the integration of MKT and UP functions,
personnel and facilities to the maximum feasible extent, in order to
provide the best possible service to the shipping public at the

Jowest possible cost.”
(Award, page 7)




“The Carrier submits that: "Inasmuch as the ICC has aggrovcc? this
Operating Plan, it has mandated its implementation.” (Emphasis by

the Carrier).
(Award, page 7)

"The Carrier also submitted that the inclusion in its notice of such
items as the relocation of home terminals, establishment of special
train operations and realignment of seniority districts are matters
appropriate and necessary for what it says is "the complete
implementation of the ICC — approved Operating Plan.”

(Award, page 8)
Findings and Opinion of the Arbitration Committee

"The unyielding and uncompromising positions of the parties is
evidenced on the one hand by the Carrier's unrelenting demand for
extensive relief from varied work rules and in its insistence that
such changes had been mandated by the ICC by its approval of the
Carrier's Operating Plan. On the other side, the Union's resistance
is revealed by the sharp focus of attention that the Union gave to
procedural issues and its insistence on benefits that far exceed the
standard levels, and durations of protection typically afforded to
employees under New_York Dock.

In order that the parties may properly and promptly return to the
"New York Dock bargaining table," the Arbitration Committee will
make findings 2s to which subject matters fall outside the scope of
our perceived understanding of an_ordinary New York Dock
implementing_agreement. We are, therefore, directing the parties
back to the bargaining table because we recognize the parties
broader desirss would be better served by use of their considerable
skills and expertise in collective bargaining to reach the terms of
a voluntary implementing agreement. After all, the parties are
sensitive to their own critical needs. They are uniquely equipped,
by direct past association with merger — related matters, to
understand how such concerns may best be resolved through the
give and take of collective bargaining.

If either one or both parties insist on staying the past course of
action, then each will have to contend with both the bitter and the
better of an arbitrated disposition of the dispute. This Arbitration
Committee expects that such ultimate action will not be found to
be necessary. Surely it must be recognized that neither side can
hope to obtain_through arbitration non-merger related benefits
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either in the form of relief from work rules not directly merger-
related or in the form of additional protective conditions which go
beyond the parameters of the New York Dock conditions."
(Emphasis added).

(Award, pages 10 and 11)

The Carrier's Operating Plan

"The Arbitration Committee does not find that the ICC has
mandated implementation of the Carrier's Operating _Plan
irrespective of appropriate consideration of other issues, such as

labor negotiations. (Emphasis added).

* % %

"It is obvious, therefore, that the Carrier recognized that in order
to implement its Operating Plan it was obliged to negotiate on

matters that concerned appropriate or necessary changes in

collective bargaining agreements, such as seniority integration,
change: in home terminals, interdivisional service, and the

operation of special trains, including the modification of crew
consist rules.” (Emphasis added).

(Award, page 12)

“This Arbitration Committee does not question the Carrier's
contention that there is a need for current agreements to be
modified, which would facilitate implementation of the operating
aspects of the transaction. However, the record is devoid of any
evidence supporting the precise nature of such need, left alone.
The complete elimination of the collective bargaining agreements
of the MKT, OKT and GH&H. In the opin:on of this Arbitration
Committee, while the Carrier's proposal might eliminate some
administrative problems associated with the continued application
of the referenced agreements, there is no evidence in the record to
establish that these cost savings were factored into the Operating
Plan or presented for the ICC's consideration.

If the Carrier firmly believes that current collective bargaining
agreements, which it seeks to eliminate, are millstones which
prevent it from achieving its goal of becoming what it says would
be "the most competitive and efficient transportation mode in the
territory affected by the merger,” or, "the most competitive
transportation foice in the involved corridor,” it has the right to
seek changes through negotiation and the orderly procedures of the
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Railway Labor Act. We do not see that it has the right to have all

such agreements declared null and void by simple reason of the

fact that the ICC authorized a transaction." (Emphasis added).
(Award, page 13)

"... The Arbitration Committee concludes that the carrier's proposal
to completely eliminate existing collective bargaining agreements
is not a mandatory subject of bargaining in the context of those
New York Dock negotiations."

* % %

“There is no question that this change in seniority could represent
a major reallocation of forces. It would require an unspecified
number of employees to be force transferred from their present or
prior rights seniority districts to positions on new seniority
districts."

* %

"... The Carrier's proposal to rearrange seniority would appear to
unnecessarily force the transfer and relocation of employees
remotely concerned or completely removed from the involved
transaction."

x % %

"Since this Arbitration Committee finds the Carrier proposal for the
rearrangement of forces to be uverly broad, beyond the obligations
and protections provided in the New York Dock conditions, the
carrier_proposal should be withdrawn from the New York Dock
negotiations.” (Emphasis added).

(Award, page 14)

"The Carrier desires to establish special train operations, which
would essentially call for the creation of interdivisional service
runs. The Carrier's intention in this regard is contained in its
Operating Plan as presented to the ICC.

This Arbitration Committee has no reason to conclude that the ICC
had intended that the Carrier would have a unilateral right_to

establish interdivisional service and circumvent agreed-upon or
recognized procedures for attainment of such service. Here, it is
to be noted that creation of interdivisional service is not something
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which the collective bargaining agreements prohibit. Rather,
Current agreements provide an orderly manner and reasonable
expeditious means by which such service may be implemented and
myriad problems resolved; such agreements include final and
binding arbitration provisions should such action be necessary.

Such issue will, therefore, be remanded for direct negotiation
between the parties pursuant to the guidelines contained in existing
agreements for the establishment of interdivisional _service.
(Emphasis added).

(Award, pages 14 and 15)

“The Committee is optimistic that with the removal of the above
identified negotiating road blocks, the parties will bargain
realistically and in good faith to voluntarily reach a valid
implementing agreement consistent with the new York Dock
conditions within thirty (30) days from the date of these findings."

(Award, page 18)

IN THE ALTERNATIVE, THE ORGANIZATION'S PROPOSED
IMPLEMENTING AGREEMENT (INCLUDING PROVISIONS FOR SELECTION,
ASSIGNMENT AND REARRANGEMENT OF FORCES) COMPLIES WITH THE
TERMS AND CONDITIONS OF NEW_YORK DOCK AND SHOULD BE
ADOPTED (ORGANIZATION'S EXHIBIT 9) FOR SALT LAKE CITY, AND THE
DENVER AREA SHOULD BE GOVERNED BY ITS PRINCIPLES, AS OFFERED
BY THE ORGANIZATION.




CONCLUSION
For the foregoing reasons, the arbitrator should issue a decision or award similar to the

Kasher-Peterson Award in Finance Docket No. 30800 (Organization's Legal Appendix, Exhibit

21) remanding the parties to further negotiations. In ‘= altenative, the Organization's proposed

Implementing Agreement should be adopted for Salt L- 7, and its principles should govern

the Denver area.

Rcspectfully submitted,

cﬁn;ox{ Miller, I /7/%%

General Counsel

Daniel R. Elliott, III
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P UNION PACIFIC RAILROAD COMPANY

1414 1
A ASS1 ¢ P sequr. Wi X L L

LABOR %¢L a1.ong “wn

February 26, 1996

!

Mr. Charles Little
President UTU
14600 Detroit Ave
Cleveland OH 44107

Dear Sir;

This refers to our earlier conversation conceming the issues of New York Dock
protection and the certification of adversely affected UTU employees.

As you know, Union Pacific, in its SP Merger Application, stipulated to the
imposition of the New York Dock conditione. The Labor Impact Study which UP filed with
the Merger Application reported that 328 trainmen would transfer, that 1081 trainmen jobs
(net) would be abolished, that 85 UTU represented yardmaster jobs and 17 hostier
positions would be affected because of the implementation of the Operating Plan. The
Labor Impact Study also indicates that a number of engineer positions will be affected but
does not ".dicate how many, if any, of those are working on properties where engineers
are represented by the UTVJ.

Within the Mew York Dock conditions, Section 11 addresses disputes and
controversies regarding the interpretation, application or enforcement of the New York
gk condtions (except for Sections 4 and 12). Under Section 11, perhaps the two most
senous areas for potential disputes involve whether an employee was adverssly affected
by a trarsaction and what will be such employee’s protected rate of pay.

In an effxt to sliminate as many of these disputes as possible, Union Pacific makes
the following commitment regarding the issue of whether an employee was adversely
affected by a transaction: UP will grant automatic certification as adversely affected by the
merger to the 1409 train service employees, the 85 UTU represented yardmasters and
the 17 UTU represented hosllers projected to be adversely affected in the Labor Impact
Study and to all other train service employees and UTU represented yardmasters and
hostlers identified in any Merger Notice served after Board approval. UP will also grant
automatic certification to any engineers adversely affected by the merger who are working
on properties where engineers are represented by the UTU. UP will supply UTU with the
names and TPA's of such employees as soon as possible upon implementation of
approved merger.




l

Union Pacific commits to the foregoing on the basis of UTU's agreament, after
Merger approval, to voluntarily reach agreement for implementation of the Operating Plan
accompanying the Merger Application. UP also commits that, in any Merger Nolice served
after Board approval, it will only seek those changes in existing collective bargaining
agreements that are necessary to implement the approved transaction, meaning such

8 that produce a public transportation benefit not based solely on savings achieved
by agreement change(s). :

Even with these commitments, differences of opinion are bound to occur. In order
to ensure that any such differences are dealt with promplly and fairly, Union Pacific makes
this final commitment: If at any time the Intemational President of the UTU (or his
designated representative) believes Union Pacific's application of the
conditions is inconsistent with our commitments, UTU and UP personnel will meet within
five (5) days of notice from the UTU Intemational President or his designated
representative and agree to expedited arbitration with a written agreement within ten (10)
days after the initial meeting if the matter is not resolved, which will contain, among other

things. the full description for neutral selection, timing of hearing, and time for issuance of
Award(s).

In view of Union Pacific’s position regarding the issues of New York Dock protection
and the certification of employees, | understand that the UTU will now support the UP/SP
merger.

Sincerely,

cc. B.A Boyd, Jr.
Asst. President UTU
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APPENDIX A

Projected Seniority,
Agreement and Territory
Changes Required for

The Operating Plan shows how a UP/SP system will take advantage of
complementary UP and SP routes to provide new and improved rail services and to make
more efficient use of rail capacity and investment. The Operating Plan requires not only

repositioning and modification of clerical and mechanical positions, as indicated in the

Operating Plan and the Labor Impact Exhibit, but also a significant reorganization of train

crew districts and terminals, maintenance of way and signal districts, system track gangs,
and other forces. These changes are needed so that the deployment of labor will
correspond with new anc more efficient operating patterns, rather than today's corporate
alignments. This operating strategy will provide the employees with expanded work
opportunities, while assuring UP/SP greater manpower availability and the flexibility to use
employees efficiently to meet customer demands. Some examples of the types of changes
necessitated by the Operating Plan are set forth beiow:
Train and Engine Crew Changes

A UP/SP system will place great emphasis on using and integrating
complementary UP and SP routes and facilities, without regard to prior ownership, to
achieve significant improvements in custoiner service. UP/SP will use rail capacity more
efficiently by employing concepts suci as directional routing of trains; segregating types

of traffic an paralleled routes; creating large, consolidated terminal "hubs"; establishing
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efficient and productive crew districts: and situating manpower to achieve maximum
Operational flexibility.

The new train services and operating efficiencies identified in the Operating
Plan can be achieved only by reorganizing train crew operating districts and terminals to
take advantage of new and alternative routings. For example, UP/SP will have several
lines through tne Los Angeles Basin which it must be able to use interchangeably in order
to handle traffic more smoothly. In Northern California, UP/SP will have three lines
between Sacramento and Oakland th-.t must be used flexibly and in coordination with
BN/Santa Fe operations. Further east, the directional operation planned for UP and SP
routes from St. Louis and Memphis to and among Houston, San Antonio and
Dallas/Ft. Worth, and the division of traffic by type on parallel routes between Houston and
San Antonio and between Houston and New Orleans will require train crews to operate in
one direction over tracks that now belong to UP and in the other direction over tracks that
now belong to SP. Today's collective bargaining agreements would preclude all of these
greatly improved operations.

In using train and engine employees, UF functions as a "hub and spoke”
railroad. UP/SP must use that basic operating strategy to integrate UP and SP operations
in order to achieve the efficiencies and service improvements envisioned in the Operating
Plan. Operations into and out of central hubs provide the spokes for the long, through
freight service operations identified in the Operating Plan. Itis essential that all operating
employees within the hub, as well as all road operations into anc! out of the hub, be subject

to one common collective bargaining agreement with common seniority.
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This type of consolidation is a win-win situation for employees, UP/SP and
customers. It expands work opportunities for the affected employees and mitigates the
adverse effects that historically have befallen employees on smaller, isolated seniority
districts when business or operations shifted to a different route due .0 shipper routing
changes, maintenance programs, disasters, etc. It also will aliow UP/SP to provide

enhanced service to its customers because of improved manpower availability and flexible

utilization of its workforce.

This strategy for train and engine crew consolidations is predicated upon
certain changes in crew districts. These efficient, productive crew districts and crew
change points are essentia! elements of the UP/SP service improvement strategy as
reflected in the Operating Plan. The new or modified crew districts assumed to exist for

purposes of the Operating P!an are:

CORRIDOR JERMINAL JERMINAL

Chicago to Kansas City Chicago Belvidere/Rockford
Chicago Butler
Chicago Clinton
Chicago Ft. Madison
Chicago Janesville
Chicago Nelson
Chicago Quincy
Chicago South Pekin
Ft. Madison Kansas City
Quincy Kansas City




VERIFIED STATEMENT
OF

MICHAEL A. HARTMAN

My name is Michael A. Hartman. Iam Director-Employee Relations and Planning
at UP, a position I have held since December 1990, My rail experience commenced in January
1967, when I was hired ir a clerical capacity by Santa Fe. 1 was promoted to a managerial
position in Santa Fe's Labor Relations Department in July 1969, where I worked until 1973,
During that time, I earned a B.A. Degree in Economics at Washburn University. 1 subsequently
occupied director-level labor relations positions on the Illinois Terminal Railroad from 1973 to
1977, the Western Pacific Railroad from 1977 to 1983, and the Missouri Pacific Railroad from
1984 to 1987. The acquisition of WP and MPRR by UP resulted in my appointment as Director-
Labor Relations of UP on January 1, 1988, a position I held until I was appointed to my present
position. During my 26 years as a labor relations practitioner, | have been actively involved in
numerous transactions in which labor protective conditions have been imposed by the
Commission, including the UP/MP/WP merger in 1982 and UP's acquisitions of the MKT in 1988
and CNW in 1995.

I offer this statement to explait the Labor Impact Exhibit and discuss changes in

labor agreements that are essential to achieve the benefits and efficiencies projected in the

Operating Plan.







Labor Impact Analysis

The Labor Impact Exhibit compiles the results of numerous studies of staffing
requirements for a merged UP/SP system in every aspect of its business. The Exhibit shows the
effects of a UP/SP merger on all categories of employment, from clerical employees to track
workers to senior executive officers, Except for special treatment of certain Denver, Omaha and
St. Louis employees, which I discuss below, the Exhibit is organized by job classification, such as
“Boilermakers” and “Trainmen.” For each classification, the Exhibit reflects the location at which
Positions will be created, eliminated or transferred; when these changes will occur; the number of
Positions affected: and whether positions will be moved to another location, abolished or added.
If a position is to be relocated, the Exhibit identifies its new location. A minor exception is certain
locations where trainmen and enginemen are projected to be relocated to a different terminal but
the location of that new terminal is undecided. In those instances, the Exhibit indicates that the
new location is "to be negotiated."

The Summary of Benefits Exhibit and the pro forma financial statements

incorporate the economic effects of the Job changes shown in the Labor Impact Exhibit. We

assumed that eligible employees affected by the merger will receive the employee protective

conditions established in i

360 1.C.C. 60 (1979), or the standard labor protection applicable to related trackage rights and
abandonment proposals. Our economic projections reflect protective payments in many cases, but
also reflect realistic assumptions about other options for UP/SP and the potentially affected

employees. In reality, many of the employees in adversely affected positions will retain their

employment, because they will be needed at locations projected to have employment increases or
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to replace employees who leave the company as a result of normal attrition. In addition, UP/SP
may offer some affected employees a severance package: based on past experience, we expect
many employees to accept this option and leave the company. Our economic projections also
reflect the fact that some employees refuse relocation offers, voluntarily forfeiting their labor
protection rights. Finally, our experience in prior consolidations shows that adverse labor impacts
usually are more modest than predicted.

I also prepared an Appendix to the Labor Impact Exhibit to reflect the special
situation with regard to clerical, non-agreement and dispatching positions now located at UP and
SP administrat've centers in Omaha, Denver and St. Louis. After merger, UP/SP headquarters
will be in Omabha, at least initially, and SP's San Francisco headquarters will be closed. There is
not enough room in UP’s existing Omaha facilities. however, for all administrative personnel to
work in one place. As a result, UP/SP may relocate a substantial number of Omaha, St. Louis or
Denver positions to a new facility in one of those cities, or elsewhere. Because of uncertainty
about this decision, the Applicants are unable to state how many of these Omaha, St. Louis and
Deanver positions will be relocated or where they might move. To estimate the economic effects
of these potential relocations, we assumed that affected employ ees would be moved to Omaha or
St. Louis, but that assumption does not reflect any management decision.

Revised Labor Arrangements

The Operating Plan describes the numerous changes in operations required to
integrate the UP/SP route network, to provide improved services to shippers, and to achieve
greater efficiency in rail operations. As explained in Appendix A to the Operating Plan, these

changes in operations cannot be implemented under existing labor arrangements. For example, in

402




many corridors. UP and SP train crews will be required to operate inte-changeably or directionally
over both UP and SP lines, which is impossible under existing labor agreements. Similarly, the
efficiency benefits of the merger cannot be achieved if UP/SP is required to maintain existing
arrangements under which different maintenance crews must maintain parallel, or even adjacent,

tracks in the same geographic area.

Appendix A to the Operating Plan describes new train crew districts, maintenance

of way labor assignments, and signal personnel assignments that underlie the Operating Plan. The

arrangements described in Appendix A represent our best prqjcction;. based on the information
available to us today, but experience teaches that ‘iifferent arrangements and modifications of
existing labor agreements may be necessary as circumstances change and shipping patterns evolve.
Such revised assignments will provide greater long-term employment opportunities for our
employees, while giving UP/SP the flexibility to meet its customers' needs and much more sensible
and efficient ways to allocate its personnel.
Caonclusion

The job changes summarized in the Labor Impact Exhibit reflect the details of the
Operating Plan as we now project them, including the necessary changes in seniority districts.
crew change points, labor agreement consolidations, etc. set forth in the Operating Plan and
Appendix A. UP/SP may identify additional opportunities after the merger is approved. These
changes are essential to achieving the efficiencies of the merger, as well as to allowing UP/SP to
provide the service benefits described in the Operating Plan. They are also essential if UP.SP is to

meet the needs of shippers for efficient transportation at attractive and competitive prices. In the




long run, these new arrangements will therefore lead toward expanded rail traffic, new job
Opportunities, and greater job security for our employees.

As of the date of the Application, no employee protection agreements have been

reached with certified labor representatives.
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Eff:cts on Applicant Carriers' Emplo:ees

Jobs Jobs Jobs
Currest Location Year Abolished Created Transferred

Sen Francisco, CA (Cont) Yeer 1

Scott Ciy, KS Year 3

Tucson, AZ Yeor 1

Utica, KS Year 3
Total Bignaimen

Alpine, TX Yeor 2
Amelis, TX Year 2
Avondele, LA Yeoar 2
Bakersfield, CA Yoor 2
Big Spring, TX Yeoer 2
Bloomington, IL Year 2
Boone, IA Yoear 2
Brownevile, TX Yeoar 2
Cheyenne, WY Year 2
Chicago, IL Yeer 2
Chuckashe, OK Yeear 2
Yeoar 2
Yeoar 2
Yoar 2
Year 2
Year 2
Yeoar 2
Year 2
Yoar 2
Yeoar 2
Youar 2
Your 2
Year 2
Year 2
Year 2
Yoar 2
Yeoar 1
Yeoar 2
Year 1
Year 3
Fremont, NE Year 2
FL Madison, IA Yeer 2
Ft Worth, TX Yeear 2
Galesburg, IL Yoor 2
Gaiveston, TX Year 2
Grand Jat, CO Yeer 2
Year 3
Year 2
Youar 3
Year 2
Yeoar 2
Yoar 2
Yeoar 2
Year 2
Yoar 2
Yeer 2
Yeour 2
Year 3
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Effects on Applicant Carriers' Employees

Jobs __ Jobs Jobs
Current Location Yesr Abolished Created Transferred

Kansas City, MO Year 2
Kingevile, TX Year 2
Qamasth Falls, OR Year 2
La Grande, OR Year 2
Lafeyetts, LA Yoar 2
Lake Charles, LA Year 2
Las Vegas, NV Yoar 2
Lwvonia, LA Yesr 2
Yoer 2
Yoar 3
Yoar 2
Yoar 2
Year 2
Yeoer 2
Yoar 2
Yoar 2
Yoar 2
Yoear 2
Your 2
Youar 2
Year 2
Year 3
Yoar 2
Yeer 2
You 2
Toar 2
Year 2
Yoar 2
Yoar 2
Yoar 1
Year 2
Yoar 2
Yeer 2
Yeer 2
Yoar 2
Yeear 2
Year 3
Yoar 2
Yeer 1
Your 2
Yeoar 3
Your 2
Year 2
Yeoar 2
Saing, KS Year 2
Sait Lake City, UT Yeer 2
San Antonio, TX Year 2
Sesttie, WA Year 2
Shreveport, LA Yeor 2
Smithville, TX Year 2
Spars, NV Year 2
St Lous, MO
St Paul, MN Yeoear 2
Stockton, CA
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DECLARATION OF CHARLES L. LITTLE

. I, Charles L. Little, pursuant to 28 U.S.C. § 1746, declare that the following facts are true

and correct.

'

.lcld such position since September 6, 1995, having previously served as International General

I'am Intemational President of the United Transportation Union ("UTU"), and have

i:cremy and Treasurer from January 1, 1992 to September 6, 1995, International Vice President

m 1984-92, and General Chairperson of the General Committee of Adjustment on the Houston
.aeu & Terminal Railway from 1979-84,

r R In the late Fall of 1995, I had occasion to meet in Cleveland with then Vice
!residcnt-l.abor Relations of Southern Pacific ("SP") Thomas Matthews about whether UTU's
'tatcd opposition to the UP-SP Merger then pending before the Surface Transportation Board
"'STB") could be changed to support of that merger. Since concerns had been voiced by some
of the UTU General Chairpersons on the SP about the survivability of that carrier without the
l1crgcr, i told Mr. Matthews that we could consider support of the merger if some of our
.onccms about labor protection could be dealt with. At that time, we specifically discussed in
general our desire for automatic certification of UTU-represented employees as adversely affected
l) that their claims for displacement or dismissal allowances could not be defeated by a Carrier
'aim of lack of causal connection of the adverse effect to the merger.

3. Shortly thereafter, UTU Assistant President B. A. Boyd, Jr. began telephone
'iscussions about what UTU needed to support the merger with UP Vice President-Labor

'elan’ons John Marchant, and I received periodic reports from him as to the substance of those

"scussions.




4 Mr. Marchant furnished a draft to Assistant President Boyd, which I saw at the
UTU Officers’ Meeting the week of January 8, 1996. In reviewing Mr. Marchant's draft letter
with Assistant President Boyd, and particularly the text relating to U™J rzaching a voluntary

. implementing agreement, Assistant President Boyd and I discussed it further with UTU General

. Counsel C. J. Miller, II.

3. The reason for our concern was that we were and are, in fact, still litigating the
. results of what is known as the "O'Brien Award" on CSX, which permitted changes in collective
bargaining agreements without negotiation under the Railway Labor Act or any demonstration
of their necessity under the immunity provision of the Interstate Commerce Act. Additionally,
l General Counsel Miller and I had just been through the Mikrut arbitration hearing involving the
UP-CNW merger where UP was heavily relying on the O'Brien Award for the agreement
changes it was demanding there. Also, in the Mikrut arbitration hearing, there were many more
l employees adversely affected identified in the UP-CNW Merger Notices served than had been
'indicatcd in the Labor Impact Statement submitted by the Carriers in that merger.
6. As a consequence of all this, Assistant President Boyd, General Counsel Miller
'a.nd I drafted language to be added to Mr. Marchant's existing draft that would cover both
' situations described above. On the first page of Organization's Exhibit 1 language appearing in
the last six lines was intended to cover any UTU-represented employees identified in a Merger
'Noticc with the benefits of automatic certification.
v More importantly, we werc not willing to commit UTU to make voluntary
implementing agreements to obtain the benefits of automatic certification unless there was a

condition on what UP could ask for in such implementing agreements. That condition appears




' in the last four lines of the first paragraph of the second page of the Marchant Comunitment
' Letter (Organization's Exhibit 1). It was intended to condition UTU's promise to negotiate
voluntary implementing agreements on UP not secking changes in existing collective bargaining

' agreements unless they are “necessary” to implement the merger, meaning those changes that

l produce public transportation benefits not based sslely on savings from agreement changes.
8. That was th- last provision negotiated, and it was discussed with Mr. Marchant
. several times. Without that condition, UTU would not have supported the merger, for while we
were concerned about the survival of SP, we were not going to permit UP to demand agreement

changes that merely enrich the Carrier at the employees' expense, as happened under the O'Brien
. Award.

I declare under penalty of perjury that the foregoing is true and correct. Executed on

Mach /| 1997.
Charles L. Little < é :




UP-SP MERGER, ICC F.D. NO. 32760
ORAL ARGUMENT BY THE UTU BEFORE THE STB - 7/1/96

. May it please the Board. I'm Clint Miller, Genera! Counsel to the United Transportation
Union. The United Transportation Union represents conductors, trainmen, yardmasters, hostlers
and some engineers of the applicants. UTU is in support of the proposed merger. UTU's
support of the merger is based upon its concems as to the survivability of a stand-alor: SP and
the agreements of the Applicants to conditions that will help mitigate the impact of job loss on
our members. UTU asks the Board to condition any approval of the Corirol and Merger
Apphcation upon those agreerments that were part of our Verified Statement and Comments, and
Brief, pursuant to its authority under Section 11324(c) as we requested in those documents. The
agreements contain conditions in the forra of commitments in applying the New York Dock
protective conditions, which is the basis for UTU's conditional support of the proposed merger.

The chief condition the Applicants have agreed to with UTU is the automatic certification
as adversely affected by the merger of the train service, yardmaster, and hostler employees
projected to be adversely affected in the Labor Impact Study that was part of the Application,
and of all other train service employees and UTU-represented yardmasters and hostlers identified
in any Merger Notice served aftzr Boa:d approval, and autornatic certification of any engineers
adversely affected by the merger who ar: working on properties where engineers are represented
by the UTU. Moreover, UP has agreed :o supply UTU with the names and test period averages
of such employees as soon as possible upon implementation of the approved merger.

Further, and just as importantly, in any Merger Notice served after Board approval, the
Applicants, in using the immunity provision, will only seek those changes in existing collective
bargaining agreements 'hat are actually "necessary” to implement the approved transaction,
meaning such changes that produce a public transportation benefit not based solely on savings
achieved by labor agreement changes.

In the event any differences between UP and UTU arise with regard to UP's application
of the New York Dock conditions being inconsistent with these conditions, UTU and UP
personnel will meet within five (5) days of notice from the UTU International President and
agree to expedited arbitration with a written agreement within ten (10) days.

Finally, in the event UP uses a lease arrangement to complete the merger of the various
SP properties into MP or UP, the New York Dock conditions would, nevertheless, be applicable.
UP has also voluntarily agreed with UTU to this condition.

In view of UP's agreement to those conditions, UTU agreed to support this merger. They
will eliminate a lot of the problems experienced in the UP-CNW Merger indicated by UTU's
petition for review of the implementing agreement arbitration award therein, although that matter
was resolved by agreement last Friday and UTU will shortly be filing a withdrawal of its petition.

The UTU has as members more than 79,000 transportation industry workers, and believes
it is the largest labor organization in the rail industry, representing a very substantial portion of
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the employees of the Applicants. Its chief responsibility is to protect the economic interests of

TU members, who make the national rail transportation system work. As the Board is aware,
rail lgbqr has been very concerned about, and very critical of, rail mergers in general because of
the significant job lcss and family dislocations that they entail, particularly where parallel lines
are involved. UTU supports the proposed UP/SP merger not only because UP has agreed to
conditions as to how the New York Dock conditions will be applied that will help mitigate the
impact of job loss on its members, but also because of its concern about the continued viability
of SP without the merger in a UP-CNW/BNSF environment in the West.

UTU is very familiar with the financial condition of SP. UTU retained financial experts
to analyze the SP when it was sold to Rio Grande Industries, and again when SP sought
concessionary labor agreements because of its cash losses in wage adaptation negotiations
mandated by the Report of PEB 219 and Pub. L. 102-29 in 1991. The Congressional recognitior.
of SP's cash losses provided SP with a Way to pay our members less money than employees
dotng cxactly the same work on other railroads. Our members now eamn about 20-25% less at

SP than at other Class I railroads. Congress did not want another Conrail, Milwaukee or Rock
Island situation on its hands.

As UTU understands it, SP has lost about $1.3 billion in cash from rail operations since
the SP/Santa Fe merger was rejected by the ICC. SP had been spun out of the SFSP holding
company pending approval of carrier merger. As far as UTU is concerned, there just isn't
enough real estate left from the spin-out and later Rio Grande acquisition to continue to offset
SP's net operating losses much longer by selling it, which has been the modus operandi of SP
for some time.

UTU believes the approval of the BN/Santa Fe merger makes things even worse for SP.

SP couldn't efficiently compete before that merger to generate net income from rail operations.

It probably could not survive competing against the UP-CNW and the BN/Santa Fe in the current

nvironment. UTU believes that the financial condition of an applicant may be taken into

consideration in a merger, as well as negative competitive consequences. There is a clear case

of financial need that has been made by the SP in this application. UTU is not concerned with
the niceties of the "failing carrier" doctrine. Its concerns are intensely more practical.

UTU represents operating employees. They know that single-line service is more efficient
than interchange operations. They also know that trackage rights can provide a way to address
problems related to competition. In fact, our SP members operate all of the new trains that SP
now has as a result of trackage rights obtained in the BN/Santa Fe Merger. The SP operates over
BN/Santa Fe tracks between Chicago and Kansas City, Kansas City and Ft. Worth, and Pueblo
and Ft. Worth.

UTU also has concerns about the safety implications of a stand-alone SP. Financially
troubled railroads don't invest as much in safety and, in general, are forced to cut comers.
Deferring required maintenance is the first corner cut in UTU's experience, and that, in the long
run, leads to more hazards to our members.
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UTU does not want the SP to be forced to be sold in pieces. That is another unwelcome
possibility if this application is not approved. What happes  to the pieces nobody wants? More
importantly, UTU members will lose more jobs in piecemeal line sales, at least some of which
may be done by the exemption line sale method with no labor protection. The new owners likely

will pay less and have worse working conditions, and UTU knows that from too much painful
past experience.

Support of this merger application is, in sum, the best of a bad lot of choices for UTU.
This support itself is conditioned on the applicants' agreements as to how the applicable
protective ~onditions will be administered. On bala~ce, because of the uncertainty of the long-
run survival of a stand-alone SP intact in the current environment in the West, where two mega-

carriers dominate rail service, UTU submits apprcvl of the merger is the best of a bad lot of
choices for the Board itself,
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SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY, AND
MISSOURI PACIFIC RAILROAD COMPANY--CONTROL AND MERGER- - SOUTHERN
PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC TRANSPORTATION
COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP., AND
THE DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY

Decision No. 44!

Decidea: August 6, 1996

The Board approves, with certain conditions, the common
control and merger of the rail carriers controlled by
Union Pacific Corporation (Union Pacific Railroad
Company and Missouri Pacific Railroad Company) and the
rail carriers controlled by Southern Pacific Rail
Corporation (Southern Pacific Transportation Company,

St. Louis Southwestern Railway Company, SPCSL Corp.,

and The Denver and Rio Grande Western Railroad Company).?

! This decision covers the Finance Docket No. 32760 lead

Proceeding and the embraced proceedings listed in Appendix A.

? The ICC Termination Act of 1995, Pub. L. No. 104-88
109 Stat. 803 (the Act), enacted December 29, 1995, and effective
January 1, 1996, abolished the Interstate Commerce Commission
(ICC) and transferred certain functions and proceedings to the
surface Transpor:tation Board (Board). Section 204(b) (1) of the
Act provides, in general, that proceedings pending before the 1CC
at the time of its termination that involve functions transferred
to the Board pursuant to the Act shall be decided (1) by the
Board, and (2) under the law in effect prior to January 1, 1996.
The Finance Docket No. 32760 lead proceeding, the Finance Docket
No. 32760 (Sub-Nos. 1 to 9) embraced proceedings, and the 17
embraced abandonment and 4 embraced discontinuance proceedings
were pending with the ICC at the time of its termination. The
Finance Docket No. 32760 (Sub-Nos. 10, 11, 12, 13, 14, 16, and
17) embraced proceedings were not then pending but will be
considered as if they had been because responsive applications
that seek to invoke the conditicning power of old 43 0.8.C.
11344 (c) have never been regarded as independent applications.

Sce

- - »

w . Finance Docket No.
32549, Decision No. 38 (ICC served Aug. 23, 1995) (BN/SF) (elip

Op. at 55 n.76). Except as noted in the next two paragraphs, all
of the proceedings addressed in this decision involve functions
that are subject to ocur jurisdiction pursuant to new 49 U.S.C.
11323-27 (control/merger transactions), new 49 U.S.C, 11102
(terminal facilities), and new 49 U.S.C. 10903-05 (A£andonm¢ncl).
and we will therefore decide these proceedings under the law in
effect prior to January 1, 1996.

The Finance Docket No. 3276C (Sub-No. 8) proceeding, wherein
applicants seek an exemption from the trucking company
acquisition requirements of old 49 U.S.C. 11343-44, involves a

(continued...)
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effect on and after January 1, 1996. We will nevertheless decide
this proceeding, and decide it under the law in effect prior to
January 1, 1996, in accordance with the special transition rule
pProvided by gection 204 (b) (3) (C) of the Act (any proceeding
involving the ‘merger®” of a motor carrier of Property, that was
pending before the 1CC at the time of its termination, shall be
decided by the Board under the law in effect prior to January 1,
1996) . The transactions at issue in Finance Docket No. 32760
(Sub-No. 8) are not, in the technical sense, mergers, but prior
pPractice suggests that the word "merger,” as used in section
204 (b) (3) (C), should be read broadly. gee, e.g., i

ad : 23 ~=Chi h Western
Company, Finance Docket No. 32133, Decision No. 25 (IcC served

Mar. 7, 1995) (UR/CNW) (slip Op. at 56 n.S52) (in the context of
©ld 49 U.S.C. 11343-44, the words *merger® and *transaction® have
been used almost interchangeably) .

Section 204 (b) (3) (A) of the Act provides, in general, that
in the case of a pProceeding under a provision of law repealed and
not reenacted by the Act, such pProceeding shall be terminated.
The Finance Docket No. 32760 lead pProceeding includes, among
other things, a request that certain securities matters be
approved under or exempted from the requirements of old 49 U.s.cC.
11301. Because the referenced securities requirements were
repealed and not reenacted, the described portion of the Finance

Docket No. 32760 lead Proceeding was terminated, by force of law,
effective January 1, 1996.

As used in thie decision, the term ‘new law" refers to the
law in effect on and after January 1, 1996, and the ferm
"old law" refers to the law in effect prior to January 1, 199¢.
All further references in this decision, except as otherwige

specifically indicated, will be to the applicable provisions of
the old law.
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INTRODUCTION

Applicants. By application filed November 30, 1995, Union
Pacific Corporatzion (UPC), Union Pacific Railroad Company (UPRR),
Missouri Pacific Railroad Company (MPRR), Southern Pacific Rail
Corporation (SPR), Southern Pacific Transportation Company (SPT),
St. Louis Southwestern Railway Company (SSW), SPCSL Corp.
(SPCSL), and The Denver and Rio Grande Western Railrocad Company
(DRGW)’ seek approval under 49 U.S.C. 11343-45 for:* the

’ UPC, UPRR, MPRR, SPR, SPT, SSW, SPCSL, and DRGW are
referred to collectively as applicants. UPC, UPRR, and MPRR are
referred to collectively as Union Pacific. UPRR and MPRR are
referred to collectively as UP. SPR, SPT, SSW, SPCSL, and DRGW
are referred to collectively as Southern Pacific. SPT, SSw,
SPCSL, and DRGW are referred to collectively as SP. These and
cther abbreviations frequently used in this decision are listed
in Appendix B.

‘ The application filed November 30, 1995 (UP/SP-22, -23,
-24, -25, -26, -27, and -28), as supplemented on December 21,
1995 (UP/SP-36), March 26, 1996 (UP/SP-188), and March 29, 1995
(UP/SP-194 and -195), consists of the primary application (which
seeks approval for the common control and merger of UP and SP,
and which was filed in Finance Docket No. 32760) and various
(continued...)
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acquisition of control of SPR by a wholly owned UPC subsidiary;
the resulting common control of UP and SP by UPC; and the
consolidation of the rail operations of UP and SP.}

The UPC/SPR Merger Agreement, dated August 3, 1995, provides
that, upon the satisfaction of certain conditions, including
reculatory approval, a wholly owned UPC subsidiary will acquire
all of SPR's common stock and SPR will be merged into UPRR.
Applicants note, hcwever, that UP/SP common control may be
effected by other means, including, for example, the merger of
SPR into MPRR or the lease of all SP properties to UPRR and/or
MPRR. Applicants add that they intend to merge SPT, SSW, SPCSL,
and DRGA into UPRR, although they alsc add that these SPR
subsidiaries may retain their separate existence for some time
and that other means may be used to consolidate these
subsidiaries into the merged system. Applicantes ask, citing

; , 334 U.S. 192 (1948), that we
determine that the Merger Agreemeri’'s terms for the purchase of
the SPR common stock are fair both to the stockholders of UPC and
to the stockholders of SPR.*

Applicants also have filed related applications, petitions,
and notices. These include a notice of exemption for settlement-

‘(...continued)
ancillary applications, petitions, and notices (which seek
2pproval for or exemption of various merger-related matters).

* UPRR and MPRR are wholly cwned subsidiaries of UPC. SPT,
SPCSL, and DRGW are wholly owned subsidiaries of S”R; SSW is a
99.9%-owned subsidiary or SPR.

¢ On August 9, 1995, UP Acquisition Corporacion
(Acquisition), a wholly owned UPC subsidiary that was later
merged into UPRR, gee UP/SP-269, tendered for up to 25% of SPR
common stock at $25.00 per share in cash; on September 7, 199S,
the tender offer was completed for 35,034,471 shares; and, on
September 15, 1995, Acquisition purchased these shares for
approximately $576 million (the shares are being held in a voting
trust pending approval of the merger). Applicants indicate that,
upon satisfaction of all conditions to the merger, each of SPR's
stockholders will have the right to specify the number of shares
that such stockholder wieshes to have converted into (a) 0.4065
shares of UPC common stock per share, and (b) the right to
receive $25.00 per share in cash, without interest. The
aggregate number of shares to be converted into cash at the time
of the merger, together with shares tendered in the tender offer,
will be equal as nearly as practicable to 40% of all shares
outstanding as of the date immediately prior to the date on which
the merger becomes :£ffective. To the extent that SPR
stockholders elect in the aggregate to rece.ve either cash
consideration in excess of 40% or stock consideration in excess
of 60%, the Merger Agreement requires the cash or stock component
to be prorated in order to achieve the specified proportions.

Applicants note that SSW has a small number of minority
equity holders, and that the Federal Railroad Administration also
holds certain SSW redeemable preference shares. Applicants
indicate that they are not now requesting a J
determination with respect to the compensation that might be paid
to SSW security holders in connection with a merger of SSW inteo
UPRR or MPRR. Applicants add that, should tley determine to
carry out such a merger, they will request either a
determination respecting the terms or a declaratory order that no
such determination is required.
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the Roseport Terminal will be lifted; (4) that, to alleviate
competitive problems in Minnesota, the Southwest, and the West,
and on routes to Mexico, additional agreements, including
agreements respecting joint track ownership with other carriers,
will be negotiated; and (5) that UP will honor its commitments
Tega:ding line sales, abandonments, and employment in Minnesota.

Arkansas. Attorney General Bryant is concerned that
Arkansas will experience ccmpetitive problems due to a 2-to-1
reduction in the number of Class I railroads serving the vast
majority of the state, and alsoc will lose jobs on account of the
shutdown of redundant lines, i-eductions in service on other
lines, and the closing of machine shops, yards, and car and
locomotive facilities. The Attorney General, arguing that the
BNSF agreement does not solve the competitive problems that the
mergsr would create, contends that UP/SP should be required
either to divest certain lines, particularly the line between
Chicago and Texas, or to reach another arrangement whereby a
competing Class I railroad will have access ¢o those lines.

Washington. The Washington Department of Transportation
(Wa/DOT) is skeptical that BNSF will be a viable competitor in
the Central Corridor, and contends that acquisition of a Central
Corridor line by a regional or a shortline may produce more
effective competition, prevent abandonments, and offer Washington
shippers an alternative route. "a/DOT therefore suggests that we
consider a conditional grant of the BNSF agreement’s Central
Corridc - trackage rights, and that we retain jurisdiction to
order divesti:zure, joint ownership, or third carrier trackage
rights if BNSF fails to provide adequate competition.

Iowa. The Iowa Department of Transvortation (Ia/DOT) fears
that there will be a reduction in competition in the corridor
connecting Iowa to Gulf Coast ports and Mexican gateways, and
claims that, even with the BNSF and IC agreements, UP/SP will
still dominate the corridor for many types of freight movements
important to Iowa. Ia/DOT therefore supports the merger provided
that conditions are imposed requiring the grant of further
trackage rights or line sales to a third Class I carrier to
reduce potential UP/SP marke: dominance in that corridor.

Utah. Governor Leavitt supports the merger but seeks
certain conditions: (1) to create a competitive environment, a
reduction in the BNSF trackage rights fee from 3.0 mills to
2.5 mills; (2) to emulate (or provide a surrogate for) a
competitive environment, a requirement that there be an annual
audit, paid for by UP/SP, of rail rates in similar rail markets
that enjoy the benefits of intramodal competition (it being
understood that, if the audit reveals that rates charged shippers
in similar markets are higher than UP/SP rates charged Utah
sripypers, UP/SP would be required to provide refunds to affected
U.ah shippers); and (3) to preserve our jurisdiction in thie
matter, the establishment of oversight for at leas:t 15 years.

LABOR PARTIEBS. Statements respecting the proposed merger
have been filed by various labor parties.

Allied Rail Unions. The American Train Dispatchers
Department (ATDD),'" the Brotherhood of Maintenance of Way
Employees (BMWE), and the Brotherhood of Railroad Signalmen
(BRS), participating collectively as the Allied Rail Unions
(ARU) , contend that the merger should be rejected fox'a variety

' ATDD is a Department of the Brotherhood of Locomotive
Engineers (BLZ).
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of reasons: because thousands of jobs will be lost; because
applicants intend to abrogate or modify existing collective
argaining agreements (CBAs), and thereby to effect massive
changes in the rules and working conditions of UP/SP emplovees,
by bypassing “he procedures required by the Railway Labor Act
(RLA) ; becaure the merger will reduce competition, and allow
UP/SP and BNsSF to engage in collusive behavior, throughout the
West; and because, given the impact on workers and on
competition, S"'s financial problems do not justify approval.
ARU asks that we condition any approval of the merger by imposing
both the conditions set forth in New York Dock, 360 I.C.C. at

84-90, and the additional conditions described below.

Conditions Requested: Scope of 49 U.S.C. 12341(a). ARU
asks us to hold that the scope of the immunity upp.icable to the
merger is limited to actions taken to actually consummate the
financial aspects of the merger (ths scquisition of control of
SP, the common control of UP and SP, auad the merger of UP and
SP), and that Article I, Section 2 of the |
conditions will prevent UP/SP from using 4% U.S.C. 11341(a)‘to
abrogate, modify, or "rationalize" exinting CBAs. Alternatively,
ARU asks us to hold that the scops of the immunity applicable to
t e merger is limited to actions specifically set forth in the
application and the Proposed operating plan. In either instance,
ARU also asks us to state specifically that approval of the
merger does nct amount to approval of applicants’ plans to
abrogate, modify, or "rationalize" existing CBAs.

Cond:itions Requested: Cherry-Picking. ARU suggests that,
if we believe that "rationalization"” of CBAs is inherently a part
of our approval of the merger, we should order that any such
"rationalization" should be accomplished by allowing UP/SP’'s
unions to "cherry-pick" from existing UP or SP agreements (i.e.,
by allowing the unions to select from among tre provisions in the
CBAs now in effect on the railroads involved in the merger).

Conditions Requested: Reimbursements To SP Employees. ARU,
noting that be:ween 1991 and 1995 various SP unions made wage
concessicns in connection with SP's financial difficulties, and
further noting that Sp wages did not return to the national
levels until after 1995, maintains that, if sharehol-a:rs are to
be rewarded for their investments in SP, it is only fair that
union members should similarly benefit from the merger at least
o the extent of repayment of their investments (their forgone
lump sum payments and their deferred wage increases).

Conditions Requested: Pre-Implementition Agreement. ARU,
viewing the BNSF agreement as a part of the merger, contends that
we should require BNSF to be made a co-applicant in the Finance
Docket N>. 32760 lead proceszding, or, in the alternative, that we
should impose the New York Dock conditions on the trackage rights
provided for in the BNSF agreement. ARU insists that only
imposition ot the New York Dock conditions on the trackage rights
provided for in the BNSF agreement will provide full protection
for employees, b; allowing for a comprehensive implementing
arrangement prior to implementation of the trackage rights.®

Conditions Requested: Hiring Preference. ARU suggests
that, if we do not impose the New York Dock conditions on the

.

In Decision No. 30 (served Apr. 18, 1996), wé denied
ARU’s ARU-8 motion seeking the designation of BNSF as a
co-applicant, but without prejudice to ARU's right to continue to

argue that the New York Dock conditions should be imposed on the
trackage rights provided for in the 3NSF agreement.

- 85 -
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trackage rights provided for in-the BNSF agreement, we should at
least modify the hiring preference provision in the BNSF
agreement (which provides for a form of hiring preference for
worik on, or related to, the trackage rights lines and the
acquired lines). The modifications ARU has in mind would be
pPatterned upon the New York Dock conditions, and would make the

preference mandatory and subject to negotiations with the unionms.

Conditions Requested: Contracting Out. ARU also asks that
we require UP/SP and BNSF to utilize bargaining unit maintenance
of way employees and signalmen for all merger-related track.
right-of-way, and signal construction and rehabilitation work.
This is work, ARU claims, that employees represented by BMWE and
BRS historically have done and that they are fully capable of
doing; but ARU fears that, although such work is required to be
done by such employees under their scope rules and past practice,
applicants may nevertheless attempt to contract out such work.

Conditions Regquested: Annual Reports. ARU, noting that
applicants claim that the merger will generate public benefits,
asks that we require UP/SP to submit annual reports demonstrating
hew the forecast benefits in the area of cost-savings (including
labor costs) are utilized, and how much is either (a) passed on
to shippers through rate reductions or deferred rate increases,
(b) reinvested, (c) distributed to shareholders, (d) paid in
executive salaries and bcnuses, or (e) shared with employees.

International Brotherhood of Teamsters. IBT requests that
any approval of the merger be conditioned by requiring UP/SP to
divest three subsidiaries, to grant New York Dock protection to
the employees of a fourth subsidiary, and to file semi-annual
reports regarding diversion of truck cargoes.

Overnite Transportation Company, Pacific Motor Transport
Company, and Southern Pacific Motor Trucking Company. IBT notes
that 49 U.S.C. 11344 (c) provides, in part, that we can approve a
49 U.S.C. 11343 transaction in which a railroad or an affiliate
is an applicant and in which a motor carrier is involved only if,
among other things, the transaction will enable the rail carrier
Lo use motor carrier transportation to public advantage in its
operations. IBT therefor= contends that we cannot approve common
control cf UP/SP and the three motor carrier subsidiaries because
applicants, having indicated that they intend to keep Overnite
and PMT independent and SPMT inactive, have made clear that they
will not use these motor carriers in furtherance of UP/SP’'s rail
operaticns IBT adds that, because such commen control cannot be
approved under 49 U.S.C. 11344, it certainly cannot be exempted
under 49 U.S.C. 103505; 49 U.S.C. 10505(g), IBT notes, provides
that the 49 U.5.C. 10505 exemption autho~ity cannot be used to
authorize intermodal ownership that is otherwise prohibited. IBT
therefore concludes that we must either disapprove the UP/SP
merger or order the pre-merger divestiture of the three motor
carriers (although IBT allows that, inasmuch as SPMT is currently
inactive, we could condition UP/SPMT common control by requiring
that any future S¥MT operations be auxiliary to UP/SP rail
operations) .

Union Pacific Motor Freight Corporation. 1IBT, noting that
applicants have not sought authorization for common control of SP
and Union Pacific Motor Preight Corporation (UPMF, an MPRR
subsidiary), concludes that applicants must believe that UPMF is
a railroad company rather than a motor carrier company, which
would mean (IBT indicates) that UPMF employees would be entitled
to mandatory labor protection under 49 U.S.C. 11347. UPMF
employees, IBT adds, should be entitled to mandatory labor
protection because they are engaged almost exclusively in

- B6 -
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Supporting rail operations within rail yards, and they are
therefore "rail employees” for the purposes of 49 U.S.C. 11347.
The tasks performed by these employeee, IBT maintains, fall into
three ba .ic categories: (1) ramp drivers ("hostlers") and
groundmen who move trailers and containers within rail yards and
assist with such movements; (2) crane operators who load and
unload containers from trains; and (3) mechanice who repair
trailers and other UP equipment. IBT insists that, because the
jobs currently performed by UPMF employees are unigue to the
railroad industry, these employees (unlike over-the-rocad truck
drivers) possess skills that are not generally marketable outside
the railroad industry and would therefore have difficulty finding
comparable employment elsewhere. Recognizing that we may
determine that UPMF employees are not entitled to mandatory

labor protection under 49 U.S.C. 11347, IBT asks in
the alternative that we impose New York Dock protection in favor
©f UPMF employees 25 an exercise of our discretionary power under
49 U.S.C. 11344 (c).

Diversion Reports. Applicants, IBT notes, claim that UP/SP
will divert significant volumes of cargo from over-the-road truck
carriage to rail. Tles: diversions, IBT insists, may harm the
Public interest beczuse they may be obtained in part by non-
compensatory priciug, and because, even if not so cbtained, they
will result in significant job losses in the motor carrier
industry. To provide a mechanism for monitoring competitive
impacts on the rail and motor carrier industries and on services
to shippers, IBT requests that we condition any merger approval
by requiring UP/SP to file semi-annual public reports indicating
the volume of traffic diverted from truck carriage and the rate
©f return (ratio of revenue to fixed costs) for such cargo.

TransportationeCommunications Intermationmal Union. TCU
fears that the merger will have broad anticompetitive effects;
a merged UP/SP, TCU claims, will monopolize rail traffic in much
of the West, will control virtually all traffic to and from
Mexico, and will dominate the transportation of particular
preducts including coal, plastics, and petrochemicals. The claim
that SP will fail without the merger, TCU insists, is not valid;
SP, in TCU's view, simply does not face the distin=t likelihood
of insolvency. With respect to labor impacts, TCU contends that
the merger should be denied on account of the disproportionate
impact it will have on employees who either work in certain
crafts (especially the clerical craft) or reside in certain
states (in particular, California). And experience teaches, TCU
adds, that the actual number of jobs lost will far ~xceed the
estimates provided by applicants. TCU ingists that, if the
merger is approved, it should be made subject to the standard
New York Dock conditions.

Transportation Trades Department. The Transportation Trades
Department (TTD) opposes the merger, which it asserts: threatens
competition, represents an unnecessary consolidation of market
power, and will result in significant job losses and dislocation
within and outside the rail and motor carrier industries. The
merger, TTD adds, will not only combine the rail components of UP
and SP, it also will combine their motor subsidiaries, which will
le22 to the overall consolidation of the motor carrier industry
in the West as well as possible collusive behavior by and between
UP/SP rail and trucking interests. TTD, which supporte the
conditions requested by ARU, IBT, and TCU, insists that we shou-d
condition any approval of the merger with adequate labor
protections. 1In many inetanzes, TTD adds, New York Dock benefits
are not sufficient (TTD mentions in particular the case where an
employee chooses not to accep: a transfer assignment), and TID
therefore contends that we should award UP/SP‘'s rail and motor
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employees protective conditions “that go beyond New 4
Anl, TTD adds, we should not allow applicants to abrogate or
modify CBAs through the misapplication of 49 U.S.C. 11341(a).
That, TTD maintains, wou. amount to a seizure of private
contract rights under the .retense that CBAs are an impediment to
the successful consummation of an approved railroad transaction.

Union Locals. John D. Fitzgerald, a United Transportation
Union (UTU) general chairman for certain BN lines, opposes the
merger movement in the Western District (the consolidation of the
four major carriers into two, BNSF and UP/SP), and urges us to
consider the UP/SP merger on a consclidated basis wich a reopened
BN/SF merger proceeding. Mr. Fitzgerald also opp Jes the
provision in the BNSF agreement in the present proc eding that
involves the grant to UP/SP of trackage rights between Saunders,
WI, and Superior, WI (overhead rights only, with access to MERC
Dock in Superior), and over the Pokegama connection at Saunders.
These rights, Mr. Fitzgerald fears, will enable UP/SP to divert
traffic from BNSF, and will therefore adversely affect BN
employees; and he therefore requests that BN employees adversely
affected by the Sub-No. 1 trackage rights receive fill
New York Dock protection, including an implementing agreement
with UP/SP and its employee organizations.

Charles W. Jowney, a UTU general chairman for lines of SPCSL
and GWWR,'’ fears that the agreement applicants entered into
with GWWR, by altering radically the present work arrangements
2pplicable to SPCSL and GWWR operations, will wreak havoc upon
the rights of persons emplc, sd by SPCSL and GWWR in the Chicago-
St. Louis territory of the former Chicago, Missouri & Western
Railway Company (CMW).*®> Mr. Downey, fearing that certain work
now performed by SPCSL employees will be transferred to GWWR,
insists that fairness to employees of both carriers requires that
an implementing agreement be arrived at for the GWWR agreement
prior to consummation of the UP/SP merger, and that the GWWR
agreement be subject to the full reach of the New York Dock
conditions.*

2 Mr. Downey's late-filed statement was ac:ompanied by his

CwD-1 petitiorn for leave to intervene and to become a party of
record. The petition will be granted.

0 Mr. Downey contends, among other things, that the
present work arrangements were *passed upon" by the ICC in its
decision in Ri i ==
Becween St. Louis, MO and Chicago, iL, Finance Docket No. 31522
(ICC served Oct. 31, 1989) (3lip op. at 2-3). “Passed upon® is
not an accurate characterization; the ICC simply noted that
certain arrangements were consistent with the conditions it had
imposed in approving the acquisition, by SPCSL, of CMW’'s Chicago-
Sz. Louis line.

% 1In their UP/SP-250 response to Mr. Downey’'s comments,
applicants contend: that nothing in the GWWR agreement alters
the allocation of switching responsib‘lity between GWWR and SPCSL
in the Granite City, IL, area; that ivihe GWWR ag ‘eement does not
transfer to GWWR responsibility for serving the Alton Branch, but
merely commits the parties to evaluate such a transfer, and that
SPCSL personnel affected by any such future transfer will receive
labor protection; and that the GWWR agreement merely.preserveas
the status quo by nullifying a provision of the 1989 GWWR/SPCSL
arrangement under which operating responcu.bilities would change
if GWWR were acquired by a Class I railroad. With respect to

(continued...)
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Clarence R. Ponsler, a UTU general chairman for the Alton &
Southern, fearing that the operations envisioned by applicants
would create havoc for personnel employed by the A4S, urges the
denial of the merger and the Sub-No. 3 petition.

Joseph C. Szabo, UTU's illinois legislative director, uraes
denial of the three pProposed Illincis abandonments.

Dan Potoshnik, the secretary of BLE’'s Division 892 (UP lines
in the Seattle area), fears that, in connection with the merger,

work that could be done by Division 892's members will be
diverted to BNSF.

PEDERAL PARTIES. DOJ, DOT, DOD, USDA, and DOL have
submitted comments in this proceeding.

United States Department 5f Justice. DOJ contends that the
merger would have 3-to-2 or 2-to-1 impacts in hundreds of craffic
corridors throughout the West, involving such commodities as wood
products, intermodal freight, agricultural products, iron and
steel, and plastics. The BNSF agreement, DOJ notes, will not
remedy the loss of competition in any 3-to-2 market, and, DOJ
adds, for various reasons (including »n excessive compensation
fYate, inadequate ~uarantees tc ensure service quality, and other
factors that reduce BNSF’s incentive to compete using the
trackage rights provided for in the BNSF agreement), BNSF is
unlikely to be an effective competitor even in the 2-to-1
corridors. Tiie BNSF agreement, DOJ insists, is simply an
inadeguate remedy, and its flaws cannot be corrected by imposing
oversight conditions or monitoring. And the merger-related
efficiencies claimed by applicants, DOJ adds, are vastly
overstated, and, in any event, are not enoug., to outweigh the
probable anticompetitive effects of the merger. The claims "“hat
an independent SP would not be a viable competitor, DOJ ar;ues,
are unfounded. SP, DOJ claims, is not a failing firm within the
well-established antitvrust definition; it has successfully raised
capital in recent years; its operations have already shown some
improvement; and, absen: a merger, it is likely to have other
sources of funding for capital expanditures, including improved
cash flow from operations, potential additional borrowing and
lease financing, and additional real estate sales proceeds. And,
DOC adds, there are alternatives to the proposed ncrger that SP
has not even explored, including a sale of itself in whole or in

Pieces to a company other than UP. DOJ therefore concludes that
the merger should be denied.

DOJ asserts that, if the merger is approved, the competitive
problems that will result can be adequately remedied only with
extensive divestitures that will all_w a new competitor access to
markets where shippers would otherwise face a monopoly or a
duopoly. DOJ insists that the divestitures must include, at the
very least: (1) one of the two parallel north/south routeg from

*“(...continued)
Mr. Downey’'se reguest that we require that an implementing
agreement be arrived at for the GWWR agreement prior tg
consummation of the UP/SP merger, applicants contend that no
implementing agreement is needed at all because nothing in tihe
GWWR agreement will change existing operations. And, with
respect to Mr. Downey’s request that New York Dock be applied to
the GWWR agreement, applicants contend that, if any of the
operating changes that concern Mr. Downsy are ever implemented,
advereely affcscted SPCSL employeee will be fully covered pursuant
to ine standard labor protective conditions that applicants
expect will be imposed in this proceeding.

- 089 -
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of these unions, in writing, certain commitments that form the
basis of a partnership within which the parties commit to

cooperate in implementing the merger. UP, applicants indicate,
has gone beyond New York Dock conditions by committing to
Processes, more advantageous to the employees, by which the New

X conditions will be administered; these processes,
applicants claim, give assurances to unions and employees alike
that application of the protective benefits will not be fraught
wit!, delays and adversarial proceedings, and that the protective
benefits will be administered fairly and expeditiously. The
unions, applicants add, have committed to reach, voluntarily,
agreements implemer”.ing the operating plan accompanying the
Primary application.

UTU, the larges: union in the rail industry, indicates, in
its commen:ts dated March 29, 1996, that it supports the merger
for two reasons: first, because UP has agreed to a number of
conditions that will help mitigate the impact of job loss on
UTU’'s members; and second, because UTU believes that the merger,
by allowing UP and SP to form a strong competitor to BNSF, is in
the best interest of rail labor in the future. UTU adds that
UP’'s commitments include the following: (la) that automatic
certification as adversely affected by the merger will be
accorded (i) to the 1,409 train service employees, the 85
UTU-represented yardmasters, and the 17 UTU-represented hostlers
projected to be adversely affected in applicants’ Labor Impare
Study, (ii) to all other train service employees and
UTU-represented yardmasters and hostlers identified in any merger
notice served after Board approval, and /iii) to any engineers
adversely affected by the merger who are working on properties
where engineers are represented by UTU; (1b) that UP will supply
UTU with the names and test pericd averages of such employees as
soon as possible upon implementation of the merger; (2) that, in
any merger notice served after Board approval, applicants will
seek only those changes in existing CBAs that are necessary to
implement the approved transaction, meaning such changes that
produce a public transportation benefit not based solely on
savings achieved by agreement change(s); (3) that, in the event
that UTU contends thaz UP's application of New York Dock is
snconsistent with the abcve-mentioned conditions, UTU and UP
personnel will mee: within 5 days of notice from the UTU
International President or his designated representative and
agree tc expedited arbitration with a written agreement within
10 days after the initial meeting if the matter is not resolved,
which will contain, among other *“hings, the full description for
neutral selection, timing of hearing, and time for issuance of
the award(s); and (4) that, in the event UP uses a lease
arrangement to complete the merger of the various SP properties

into MPRR or UPRR, the New York Dock conditions will nevertheless
be applicable.?

Protective Conditions: New York Dock. Applicants, as
previously noted, project that the total labor impact of the’
merger w.ll be 4,909 jobs abolished, 2,132 jobs transferred, and
1,522 jobs created. ARU and TCU, which regard these projections
as a minimum, estimate that the number of UP/SP employees
furloughed or transferred will be {ar greater than applicants
have projected; and TCU warns that these job impacts will fall
most heavily on certain crafts and in certain geographic
locations. We believe that applicants have submitted reasonable

'

' UTU, in its comments dated March 29, 1996, asked that we
approve the merger and note the commitments that UP had made.
Furthermore, whi:le we are not imposing these commitments as an

actual cond:ition, we expect UP to abide by its commitments here.
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estimates of job dislocations from common control, although
actual job dislocations could end up being greater than projected
by applicants. Neither the dislocatins themselves, however, nor
their concentration by craft or location, pose a barrier to our
approval of the UpP/sSP merger transaction. Mergers of necessity
involve employee dislocations, and the labor protective
conditions that we impose are to mitigate these dislocations.

The basic framework for mitigating the labor impacts of rail
mergers is embodied in the New _York Dock conditions, which have
beer held to satisfy the statutory requirements of 49 U.S.C.
11347, , 609 F.24 83
(2d Cir. 1979). gee New York Dock, 360 I.C.C. at 84-90. The

conditions provide both substantive benefits for

affected employees (dismissal allowances, displacement
allowances, and the like) and procedures (negotiation, if
Possible; arbitration, if necessary) for resolving disputes
regarding implementation of particular transactions. We may
tailor employee protective conditions to the special
Circumstances of - particular case; but we will adhere to the
Practice which thye IcC adopted in

Ze8, 363 I1.C.C. at 793, and to which it consistently
adhered, see, ¢.g., BN/SF, slip op. at 79-81; UP/CNW, slip op. at
94-96, that employees are to be provided the protections mandated
by 4% U.s.C. 11347 unless it can be shown that, because of
unusual circumstances, more stringent protection is necessary.

We find tha: the Statutory protections provided in
= YOIk Dock are appropriate to protect employees affected b

the merger, the lines sales, and the terminal railroad contro
transactions, and we further find that, subject to such
Protections, approval of the merger (in the lead docket), the
lines sales (in the Sub-No. 2 docket), and the terminal railroad
control transactions (in the Sub-No. 3, 4, 5, 6, and 7 dockets)
will be consistent with the pPublic interest insofar as carrier
employees are concerned. No unusual circumstances have been
shown in this case to custify additional protection.?!®

Protective Conditions: Norfolk and Western. 1In accordance
with the "usual practice" followed by the ICC, BN/SF, slip op. at
€., we will impose the z Western conditions in the Sub-
Nc. 1 docret with respect to the trackage rights provided for in
the BNSF agreement .3

We will deny the requests made by ARU and Mr. Fitzgerald

that we impose the New York Dock conditions, and not the

Wesiern conditions, on the trackage rights provided for in
the BNSF agreement. The W conditions, which
have traditionally provided the basic framework for mitignting
the labo. impacts of trackage rights transactions, have been held
to satisfy the statutory requirements of 49 U.S.C. 11347 in that
contex:.. RLEA v . ICZ, 675 F.2d 1248 (D.C. Cir. 1962). The
benefits provided by the Norfolk and Western conditions are
iderticzl to the benefits provided by the w I
corditicns; tne two sets of conditions differ only in matters of
procedurs. The Noxlolk and Western conditions, on the one hand,

" The New York Dock protections will be available to
adversely affected employees whenever they are adversely
atfected, and whet! r or not it was anticipated that their
posizions would be affected. .

¥ We will also impose the Norfolk and Western conditions
sn the Sub-No. 13 docket with respect to tne Tex Mex trackage
rights approved therein.
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allow implementation immediately upon completion of a defined
negotiation period, even if management and labor have not yet
achieved an agreement or gone to arbitration; the
conditions, on the other hand, require agreement or arbitration
Prior to implementation; and, for this reason, application of the
W conditions to the BNSF trackage rights would have a
Severe short-term impact on BNSF's ability to provide competitive
service under the trackage rights provided for in the BNSF
agreement.

Protective Conditions: . We will impose
the i conditions on each of the authorized
abandonments and discontinuances. The

conditions are similar to the conditions, but are

applied in the abandonment /discontinuance context. The
imposition of the i conditions here is a matter
of consistency but has little practical significance, because all
alfected employees will also be covered by the

conditions imposed on the merger. See UP/MKT, 4 I.C.C.2d at S513.

The Immunity Provision. An arbitrator acting under
Article I, Section 4 of the conditions imposed in
the lead docket, the Sub-No. 2 docket, and the Sub-No. 3, 4, S,
€, and 7 dockets will have the authority to override CBAs and RLA
rights, as necessary to effect, respectively, the merger in the
lead dockez, the line sales in the Sub-No. 2 docket, and the
terminal railroad control transactions in the Sub-No. 3, 4, S, 6,
and 7 docke:ts. This authority derives ultimately from 49 U.S.C.
ii341(a), the "immunity* provision.

An arbitrator acting under Article I, Section 4 of the
icsfol W conditior. imposed in the Sub-No. 1 docket
w.ll likewise have the authority to override CBAs and RLA rights,
as necessary to effect the Sub-No. 1 trackage rights. This
authority, like its counterparc, also derives
ultimately from 49 U.S.cC. 11341(a).

The immunizing power of section 11341(a) is rot limited to
the financial ang corporate aspects of an approved transaction
it reaches, in addition to the financial and corporate aspects,
all changes tha: logically flow from the transaction. Parties
seeking approval of a transaction, whether by application or by
exempiion, have never been required to identify all anticipated
changes tha: might affect CBAs or RLA rights. Such a requirement
could negate many benefits from changes whose necessity only
becomes apparent after consummation. Moreover, there is no legal
requirement for identification because 49 U.S.cC. 11341 (a) is
"self-executing,” that is, its immunizing power is effective when
necessary to permit the carrying out of a project.

! - " d « ., 26 F.3d 1157 (D.C. Cir. 1594);
UP/CNA, slip op. at 101; BN/SF, slip Op. at 82. Thus, it would
be irappropriate and inconsistent with the statutory scheme to
limit the use of the 49 U.S.C. 11341 (a) immunity provision by
declaring that it is available only in circumstances identified

rior to approval.¥:

**  Although the literal terms of the 49 U.S.C. 11341(a)
immunity provision indicate that it is applicable to any
traansaction approved or exempted *"under this subchapter” (i.e.,
under Subchapter III of Chapter 113 of Subtitle .V of Title 49,
Urited States Code), we believe that the immunity prdvision also
applies in the 42 U.S.C. 10505 exemption context . See. e.4g.,
[P/CNW, slif co. at 63-64, citing w i

A : e €
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Certain Requests Denied. We will not impose several

addi;ional labor-related conditions that have been requested by
Parties to this proceeding.

Cherry-Picking. wWe will deny ARU’'s request that we order
that any CBA "rationalization" be accomplished by allowing
UP/SP’'s unions to "cherry-pick" from existing UP or SP
agreements. This is a matter committed to the implementing
agreement procedures established by the New York Dock conditions.
See + 360 I.C.C. at 85 (Article I, Section 4).

Reimbursements. wWe will deny ARU'’s request that we require
UP/SP to repay SpP employees their forgone lump sum payments and
their deferred wage increases. SP has already "paid" its
employees for their wage concessions by giving up productivity
concessions achieved by the nation’s other railroads. UP/SP-230
at 316-17; UP/SP-232, Tab D at 8-9.

Hiring Preference. We will deny ARU's request that we
modify the hiring preference provision in the BNSF agreement.
This is a matter committed to the Article I, Section 4
iriplementing agreement procedures both with respect to UP/SP (ase
N 4 + 360 I.C.C. at 85) and also with respect to BNSF
‘sse Norfolk and Western, 354 I.C.C. at 610-11).

Ccntracting Out. We will deny ARU’s request rhat we require
UP/SP and BNSF to use bargaining unit maintenance of way
employees and signalmen for all merger-related track, right-of-
way, and signal construction and rehabilitation work, including
items mentioned in the application, the operating plan, and the
BNSF agreement. This is a matter committed to the Article I,
Section 4 implementing agreement procedures both with respect to
UP/SP (gee New York Dock, 360 I.C.C. at 85) and also with respect
to BNSF (gee Norfolk ard Western, 354 I.C.C. at 610-11). We
would also observe that "contracting out” is a matter that may be
covered by provisions of existing CBAs. See UP/SP-230 at 315.

Annual Reports. We will deny ARU's request that we require
UP/SP to submi:t annual reports demonstrating how the forecast
benefits in the area of cost-savings have been used. Isolating
merger benefits from other changes as they are experienced would
be inord:inately costly, and there is no reason to saddle UP/SP

with reporting obligations that have been imposed on no prior
merger.

Diversion Reports. We will deny IBT's request that we
require UP/SF to file semi-annual reports indicating the volume
of traffic diverted from truck carriage and the rate of return
for such cargo. The merger-related diversion of traffic from
motor to rail is properly regarded as a Ecaefit that weighs in
favor of approval of the merger, not a harm that must be
mitigated or monitored. And IBT's suggestion that motor-to-rail
diversions may reflect predatory rail pricing makes no sense at
all. 1Indeed, as *r = recently enacted ICC Termination Act of 1995
(Pub. L. No. 104-i.8) demonstrates, Congress was obviously not
persuaded by arguments of this type because it went so far as to

eliminate regulatory jurisdiction over the issue of whether rail
rates are too low.

Union Pacific Motor Freight Corporation. We will deny IBT's
request that we impose New York Dock protection in fayor of UPMF

3 (.. .continued)

Finance Docket No. 30965 (Sub-Nos. 1 and 2) (IcC served Apr. 21,
1993) (at 2 n.a).




Finance Docket No. 32760

competitive harm without the risk of potentially more intrusive
governmental action. It recognizes and affirms the importance
and the benefit of market-based proposals and private sector
negotiations among the various sectors of the transportation
community, including management and labor. On balance, this
decision is a sound one; it represents good government; it is
good for transportation; and it is good for the economy.

VICE CHAIRMAN SIMMONS, commenting:

I was a member of the Interstate Commerce Commission when,
in 1986, that body denied the application of the Santa Fe
Southern Corporation to acquire and merge with the Southern
Pacific Railroad (SF/SP). Arguably, many of the competitive
problems of the ill-fated SE/SP merger exist in this case,
leading one to conclude that the two cases are similar. However,
I believe that it was irresponsible for some parties to conclude,
summarily, that the proposed merger here is anti-competitive and
ill-advised merely because applicants’ lines are parallel.

Such an inflexible view with respect to this industry is
abhorrently narrow mirded. More important, such an unyielding
view ignores the economic realities of this present day industry
and the economic realities that favor a merger in this instance,
but that did not favor a merger in SF/SP.

There are striking material differences between the two
cases that require additicnal examination or analysis. First,
unlike the applicants in SF/SP, here, at the cutset, UP and SP
have identified areas that will face a reduction in competition
and have voluntarily negotiated settlements that offer remedial
solutions. Second, the applicants have factually demonstrated,
persuasively, that the economic forces irn play today demand such
4 merger. Now more than ever, shippers are requiring railroads
to provide seamless, single-line service, free of costly
interchanges and reciprocal switching.

Thus, no one should be misled by opposing shippers who
refuse to see beyond their singular concerns, thereby pitting
the.r parochial interests against a broader public interest that
demands increased efficiencies throughout the surface
transportation system.

Likewise, we should also not be misled by the self-serving
and centralized views of Opposing railroads, who, after all, are
mercly bartering for a greater slice of the economic pie.

Here, as in similar cases, the analysis must be -- what as a

whole is in the public interest. It is this analysis and none
other that controls the debate.

Railroads have made significant productivity gains as a
result of the Staggers Act, ICC actions, and improved labor
agreements. However, there .s sufficient evidence to credit
railroad consolidations with many of the efficiency ga.ns. This
merger will further the productivity gains already achieved in
the rail industry.Mergers reduce interchanges and e:.cess
equipment. Mergers also, as preferred by shippe:s, traditionally
result in single-line operations capable of providing
uninterrupted, seamless service.

Today, the single fastest growth segment for railroads is
intermodal and its transportation requires certain
characteristics that UPSP can deliver. This will continue to be
the growth segment for the industry. while carriers can limp
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linger and hop: for better times to appear, I believe, weakens
the carrier further, and as traffic patterns adjust or gltcr as a
consequence o’. BNSF and UP's relentless competitive activity at
the expense cf SP, the value of its assets would greatly
diminish. 10J claims that SP can continue to offer the same
Price-quality combinations it offers now, and that SP’'s position
relative to the two other carriers would not change if we deny
the merger. However, logic dictates that without substantial
infusion of capital, SP will be unable to continue to provide
those services in the few markets it has been able to do so. A
rational SP would concentrate on those markets and routes where
it has a competitive advantage and iimit capital spending, while
BNSF grows even more efficient.

Lastly, I believe that the transaction will s:trengthen the
country’'s national defense. The Department of Defense supports
the merger realizing that it will result in the creation of a
strong rail network whose key routes will remain intact. Because
of its weak financial condition over the last few years, SP has
been an unreliable provider of rail service for DOD. A lack of
capital investments have hampered SP's ability to provide
efficient and timely service to the military. The merger will

improve quality while also offe:ing an alternative to the service
of the BNSF.

In sum, I believe that this merger will result in tremendous
benefits and enhancements to the Nation's econcmy. The founders
of the Nation’'s railroads were individuals of vision. Because of
their foresight, the country went on to create the world’'s most
efficient transportation system, which in turn helped to create
the world’s most powerful industrial base and strong agricultural
eccnomy. This merger will continue to advance our strong
manufacturing and agriculture sectors, and strengthen this
nation’s competitiveness in the global economy. The benefits
enunciated are real and will produce shorter routes, new
Services, lower .osts, better car supply, and more efficient
operations. Farmers served by UP will find new markets for their
wheat. Coal producers in Utah and Colorado will be able to
market their coal to utilities because the SP has already
invested heavily in expanding the marke: for weszern coal, and UP
will not dec anything to jeopardize that success, especially since
a substantial amount of that coal gces tc Asian markets.

Chemical and plastic shippers fac:z? with the loss of a
competitive alternative, wi.ll have the services of BNSF through
the settlement agreement. Although many of those manufacturers
fear the consequences of the merger, BNSF will want to provide .
service just to increase its own market share and revenues.
Besides, these captive shippers ‘.ave the added protection of
being able to file a rate complaint against the UPSP with the
Board. Add that to the fact that the Board will monitor the
transaction for the next five years to determine if BNSF is
offering viable competition.

Finally, I want to personally commend the applicants here in
an additional area. Specifically, I am confident that in the
future we will look back at this entire episode -- at the
continued advancement of the surface transportation industry --
as a sterling example of a moment in time where railroads,
shippers, and labor’' met at the conference table beforehand,

** 1 believe that the Labor Unions deserve a special

commendation here. Labor should take special pride in the level
of commitment it exacted from UPSF in reconciling competing
interests. The level of commitment made by the railroads to
Labor 1is a credit to Labor’'s diligent efforts in striking a
proper balance between its interests and the overall compelling
public benefits of the merger. History will show that here,

(continued...) -
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and forged a marvelous market based private solution to further
the industrial interests of this nation. That, coupled with the
very special measured expertise of the dedicated staff of a
beleaguered but valiant Federal agency, has produced an excellent
result that will benefit the public for decades to come.

COMMISSIONER OWEN, commenting:

Since passage of the Transportation Act, 1920, it has been
the public policy of the United States to encourage railroad
mergers and ccnsolidations that are in the public interest.?*
The 1920 congressional directive was restated by the
Transportation Act of 1940, which provided that railroad mergers
and consolidations be "consistent® with the public interest.®®
Again in 1976, Congress encouraged "efforts to restructure the
(rail) system on a more economically justified basis, anludiﬂs
. . . an expedited procedure” for mergers and consolidations.?
And in 1980 and again in 1995, Congress voted to retain in the
Interstate Commerce Act the provision that mergers and
consclidations among two or more Class I railroads "shall® be
approved if they are found by the Surface Transportation Board to
be "consistent with the public interest."'

The recurring term "public interest” may be found in the
National Transportation Policy, which instructs the Surface
Transportation Board to promote safe and efficient rail
transportation and to foster sound economic conditions.?** The
Supreme Court has held:"

The term public interest . . . is not a concept without
ascertainable criteria, but has direct relation to
adequacy of transportation service . . . (and to] best
use of transportation facilities .

Congress provides us with additional direction --
specifically, that five factors be considered when reviewing
railroad merger and consolidation applications:?*

1 (...continued)
Labor‘s participation in the debate resulted in a2 win-win
situation for everybody.

2 Transportation Act, 1920, 41 Stat. 456 (1920).
3 Transportation Act of 1940, 5S4 Stat. 899, 905 (1940).

¢ pailroad Revitalization and Regulatory Reform (4-R) Act
of 1976, 90 Stat. 31 (1976) at Section 101(a) (2). §See

also
Report of the Commitctee on Conference on S, 2718, S. Rep. No. 94-
5§95, 94th Cong., 2d Sess., January 27, 1976, at 34.

35  graggers Rail Act, 94 Stat. 1895 (1980), and ICC
Termination Act of 1995, 109 Stat. 803 (1995), now codified at
49 U.8.C. 11334ic). '

.

s 49 U.S.C. 10101,

" New York Central Securities v. United States, 287 U.S.
12, 2% (1932).

49 U.S.C. 11324(b).
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aware of every failure A= *ha mave Af eha srnnlimanre *A tranelara
those words into deeds.

. With regard to labor relations, I note that this is the only
railroad merger in recent history to receive widespread labor-
union support. Railroads operate the largest outdoor factery in
America, often stretching tens of thousands of miles. The
existence of a well-trained, motiva ad and loyal workforce is
essential to safe and efficient train operations. Employee
Support of this transaction will be a crucial factor in its
economic success. The applicants are to be applauded for their
Sincere efforts at reaching out toward their employees and
including them in the planning process. All too often, in recent

years, labor relations in the railroad industry have been
unnecessarily acrimonious.

The applicants entered into a number of good-faith
agreements with their dedicated employees in which both sides
vowed to cooperate in implementing this merger. Specific pledges

were made in a series of letters exchanged between the applicants
and their unions.

Among those pledges is that the applicants will use the
immunity provision of 49 U.S.C. 11341 (a), now 49 U.S.C. 11321(a),
only to seek those changes in collective bargaining agreements
that are actually "necessary"” -- and I read the word "necessary"”
Lo mean "required" -- to implement the transaction and not merely
as a convenient means of achieving cost savings or, as a federal

appeals court noted, "merely to transfer wealth from employees to
their employer."’®

The very fact that the applicants addressed this matcer
pPositively in their agreement with the United Transportation
Union is evidence that the issue has merit. The purpose of
implementing agreements is to permit consummaticn of a merger or
consolidation, not to achieve other objectives properly handled
through collective bargaining under the Railway Labor Act.

Firally, there is an interest group that rarely is
recognized but is essential to making our capitalist system
functicn. They are the investors who make possible more
efficient transportation, American competitiveness in world
markets and more secure jobs.

It is the investors who spend less than they earn and lend
the difference -- their savings -- to companies such as railroads

so that they might build, renew and expand and become more
efficient. y

In recent months, Union Pacific stockholders repeatedly have
been asked to give up portions of the projected merger savings --
to share them with shippers, unionized employees and communities.

Union Pacific has negotiated in good faith and entered into
concessionary agreements. They have gone the extra mile with
regard to environmental concerns.

The stockholders and management of Union Pacific -- the
capitalists -- are to be congratulated. Capitalism is about
building and creating. It always has been; it always will be.

'
.

2ce, £.9., 81x1zAx_Lah9x_£x:susixsa.ha:nsianxnn_x‘
United Siates, 987 F.2d 806, 814, 815 (D.C. Cir. 1993). The D.C.
Circuit held (at 814) that, "at a minimum, " an arrangement cannot
be considered fair if it modifies a collective bargaining
agrcement more than is necessary to effectuate the transaction.
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DECLARATION OF PAUL C. THOMPSON

I, Paul C. Thompson, pursuant to 28 U.S.C. § 1746, declare that the following facts are
true and correct.

I am an International Vice President of the United Transportation Union (“UTU") assigned
to 'UTU's implementing agreement disputes with Union Pacific in the UP-SP Merger, STB
Finance Docket No. 32760 and I previously served as General Chairperson of a UTU General
Committee of Adjustment on the Atchison, Topeka & Santa Fe Railway Company.

HISTORY OF NEGOTIATIONS UNDER
ARTICLE I, SECTION 4 OF NEW YORK DOCK

On August 5, 1996, Tom L. Watts, Union Pacific ("UP") Senior Vice President-Labor
Relations wrote to United Transportation Union ("UTU") International President C. L. Little
advising of an initial merger meeting in Kansas City on September 17 and 18, 1996. On
September 17, 1996, Mr. Watts opened that meeting by saying: "It is not my intention to change
any of the collective bargaining agreements. What you have today, you will still maintain. SP
and DRG&W Labor Relations will be relocated to Omaha within 6 months to 1 year."

Richard Meredith, Union Pacific Labor Relations Officer then handed out the Marchant
Commitment Letter of February 26, 1996, Appendix A (pages 254-59) of the Operating Plan
submitted to the Surface Transportation Board ("STB"), and pages 4143 of the Operating Plan,
referred to as The Sunset Route and Mid-Continent Services. Mr. Meredith explained that there
were four (4) major issues to be addressed in the merger: (1) "Hub and Spoke" concept; (2)
directional running; (3) dual terminals and dual destination terminals; and, (4) changes in crew
districts and crew change points. Mr. Meredith also advised that the Union Pacific had identified
twenty-five (25) "Hub and Spokes" that would have to be established, requiring riew districts,

consolidation of seniority and single agreements.




Mr. Meredith then advised that for the Union Pacific to abide by their commitments in
the Marchant Commitm.ent Letter, it would be necessary for UTU to reach a voluntary agreement
for implementation of tae Operating Plan accompanying the Merger Application, and that failure
to reach a voluntary agresment meant UP would not have to honor the automatic certification of
smployees as adversely aifected by the merger provision of the Marchant Commitment Letter.

UTU Vice President A. M. Lankford then explained that UTU has always ended up in
arbitration in merger negotiaiions with UP. The Merger Notice that was to be served on the
UTU is worse than the one the Carrier served in the UP/C&NW Merger, he added he also noted
that the UP's position on the Commitment Letter, now that the merger has been approved, was
quite different and not in line with what was originally committed to the UTU. Mr. Lankford
also advised the Carrier of problems with the Carrier establishing two (2) negotiating teams,
pointing out that if the Carrier was wedded to the two (2) team concept, UTU would not be able
to have concurrent meetings because all three (3) UTU Vice Presidents would have to attend all
meetings.

On September 18, 1996, Union Pacific General Director-Labor Relations W. S. Hinckley
explained the Denver and Salt Lake City "Hub and Spoke" concept, stating that the BNSF
trackage rights gianted in the UP-SP Merger was going to create serious problems for the Union
Pacific. Mr. Hinckley advised that there were three (3) items that must be addressed: employees,
shortage, and surplus. Mr. Hinckley then stated that the next question was how to commingle
the employees' seniority. UP believed the answer was to build a common new seniority district
with one common agreement. This new distric. would consist of employees from DRG&W,

MOP Upper Lines and Union Pacific-Eastern Lines. Mr. Hinckley then advised that thic was an




overview as to what he saw was the need the parties would have to address as quickly as
possible, particularly in the areas where BNSF was going to be a major player competing with
the UP as a result of the trackage rights granted to the BNSF in this merger.

UP Director-Labor Relations Mike Hartman then explained the Hous'on to New Orleans
areas also ascribing the urgency to reach an implementing agreement in this area to the
competitive threat by BNSF.

Cn September 18, 1996, at the Kansas City meeting, UP served UTU with a number of
Merger Notices relating to the UP/SP Merger. Two (2) of these Notices were served pursuant
to Section 4 of Article I of the New York Dock conditions covering the Salt Lake City area and
the De.naver area.

UP Senior Vice President-Labor Relai'ons Tom L. Watts recognized UP's obligation
under the Marchant Commitment Letter at the beginning of the meeting on September 17, 1996,
when he stated that it was not UP's intention to change any of the collective bargaining
agreements. However, his two (2) negotiating teams made it very clear that they intended not
only to gut most of the collective bargaining agreements, but also intenced to redraw and realign
seniority districts so that none would resemble what they are today.

Their stated reason for doing this was because of the competitive threat by BNSF
resulting from the trackage rights that the Union Pacific granted to the BNSF in order to obtain
STB approval of tte UP/SP merger. That is another way of saying the UJP employees
represented by UTU would pay the price to allow the Union Pacific to b= more competitive with

BNSF by transferring the wealth from the employees to the Carrier. That was not the intent of

the Marchant Commitment Letter that was given to the UTU in return for its needed support of




. the merger.

In the very carly stages of the negotiations, the UP did as UTU had requested by

scheduling Separate meetings for each of the Camicr's teams. On October 7 and 8, 1996, the

lCatricr team led by Mike Hartman met with the UTU ia Sprang, Texas. At this meeting, the

Parties discussed the Houston to Avondale Corridor. A second meeting with the Mike Hartman
team was held on October 21 and 22, 1996 in Sprang, Texas, and a third meeting with Mike

.Hartman's team was held in Dallas, Texas on October 31 and November 1, 1996.

I The first meeting to discuss the Salt Lake City area was held in Salt Lake City on
November 14 and 15, 1996, with Scott Hinckley's team, and UTU was requested to keep the first
three (3) weeks of December open for further meetings. At the first meeting concerning the Salt

.Lakc City area, Mr. Hinckley explained how the parties would proceed in merger negotiations,
emphasizing that the parties were operating under the New York Dock conditions, not the

ilway Labor Act. Hinckley further stated that the STB could permit agreement changes that

'vould not be permitted under the Railway Labor Act, passing out four (4) documents and
advising, "My purpose for handing these documents out is for those that have never been
nvolved in mergers before, this illustrates what the Carrier can do in mergers versus our rights

'xndcr the Railway Labor Act.”

Mr. Hinckley also advised that in the Salt Lake City area there currently are six (6)
collective bargaining agreements and UP waited only one (1) collective bargaining agreement.

.w.r. Hinckley then explained the manner in which traffic will be routed in the various areas

round Szlt Lake City, and again advised that the BNSF is now operating in this area under

trackage rights granted to them under the UP/SP merger. UTU was advised that there would be
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three (3) yards in this area that would be affected, the Ogden yards, and two (2) yards in Salt
Lake City, the Union Pacific and the DRG&W Rover yard. Mr. Hinckley advised that all
seniority in these areas would be consolidated. He purposed one (1) seniority district divided into
the following thy~-, (3) zones:
Zone 1 would be WP-SP
Zone 2 would be Yards - SLC-Pocatello-Greenriver
Zone 3 would be SLD - Callente/Las Vegas and Grand Junction
Mr. Hinckley also advised that "We will accept the Organization's proposal on seniority
consolidation so long as it is reasonable and meets our desire as previously explained.” He also
said, "We need a means to transfer employees from a location of surplus to an area where ws
have a shortage.” Finally, Mr. Hinckley advised that the Carrier would have a proposal for the
Organization at the next me- 'g scheduled for the week of December 2, 1996 in Salt Lake City.
With regard to Denver, Mr. Hinckley said, "For you from the Denver area, our proposal
will be completely different from what we are purposing in the Salt Lake Hub." On November
15, 1996, at this session, Mr. Hinckley presented UTU with a copy of the Carrier's proposal with
the BLE for the Salt Lake City and Denver Hub.
The remainder of the time was spent in discussing the proposed operations of the Denver
Huv. Mr. Hinckley then brought up the issue of crew consist and the need to close out existing
productivity funds, eliminate special al'owances, reserve boards and the like. UTU Vice
President A. M. Lankford inquired of Mr. Hinckley whether it was his opinion that the STB can
open up crew consist agreements in an approved merger. Mr. Hinckley's reply was that he was
not trying to renegotiate crew consist, only how the money would be divided. During these two

days, UP advised that they wanted the right to force employees to give up seniority in exchange




. for new seniority. UP also indicated that the carrier wanted the right to establish extra boards
. wherever it desired, in this new territory, regardless of where the extra Loards have been
maintained in the past under existing collective bargaining agreements.
l Hinckley concluded the session by advisin3 that we would know by January if we would
l be able to reach an agreement or have to arbitrate under Article I, Section 4 of the New York
Dock conditions.
On December 2, 1996 the parties iaet in Salt Lake City. The meeting began at 1:00 p.m.

and UP presented UTU with its only proposals for the Denver and Salt Lake City "Hubs." The

meeting adjourned at 1:50 p.m.

who advised that UP had a handshake agreement on the Denver Hub with seniority dovetailed

l On December 3, 1996, discussions commenced on the Denver Hub with Mr. Hinckley,

in the new Hub with BLE. Most of the morning session was spent listening to UP explain the
l BLE "handshake agreement.”
UTU Vice President A. M. Lankford inquired of the Carrier as to what the Union
Pacific's major concerns were in this merger. Mr. Hinckley stated four (4) concerns: (1) need
I to capture people and place them where needed; (2) need the right to move pcople with the
. traffic; (3) more productivity from the employees to allow UP to eam more money, and, (4) get
the people where the work is located.

Mr. Hinckley then advised that New York Dock moving allowance would only be paid

lone (1) time.
UTU Vice President Lankford informed the Carrier that its proposal would be hard to sell

l for a number of reasons, one of which was UP was insisting on employees faving to give up




. seniority at other locations that they now hold. Mr. Hinckley advised that keeping old seniority
means more employees moving and relocating outside of the "Hub," which UP did not want to
allow.

l UTU had requested from the very beginning data and various information such as engins
starts, miles paid, etc. from the Carrier. This type of information is essential for UTU to properly
address equity among the various groups affected by the merger. The Carrier passed out some

l information on starts and miles; however, it was later determined that this information was

. incomplete.

Mr. Hinckley advised that there would be no commingled jobs, as this would cause too

' many problems for the Crew Management System."

l On December 4, 1997 UTU Vice President Lankford advised the Carrier that UTU took
strong exception to the BLE "handshake proposal” that requires engineers to give up their UTU
seniority, i.e., firemen, trainmen, since BLE does not have the authority under the Act to give

. away seniority in another craft.

. Hinckley advised that the Carrier would serve the Organization with a thirty (30) day Notice

Mr. Hinckley mentioned that the Carrier proposed the consolidation of terminals. Vice

President Lankford inquired as to when the Carrier planned to consolidate the terminals, and Mr

l when it was ready to consolidate.

Vice President Lankford advised the Carrier that UTU was opposed to dovetail seniority
since equity is the only fair means in which to address seniority issues in a consclidated area.
Vice President Lankford also advised the Carrier that UTU was still waiting on the

necessary information from the Carrier in order for the UTU to prepare a proposal for addressing




. equity. UP contended that it could not get this data from SP. Vice President Lankford advised

. the Carrier of all the information that UTU needs, i.e., train starts, e &in. hours, miles paid for

and the like.

. UP advised that there was a problem in obtaining all this type of information for crews

' required to capture trains dead under the Hours of Service Law. According to the Carrier, the
UP records would show two (2) crews on one (1) train.
Vice President Lankford also notified the Carrier that UTU needed the make-up of crew

l sizes from one (1) railroad to another. The Parties agreed o use August, 1995 to July 31, 1996
for determining Test Period Earnings.

UTU also informed the Carrier that in putting together a seniorizy roster, we would slot

I the roster based upon work equity and then ratchet the roster when employees left or returned

l rosters be maintained and then identify those employees who would be entitled to wzik: in the

to the service of the Carrier.

Currently there are three (3) rosters in the Denver area. UTU proposed that the three (3)

consolidated area. Rosters or order of selection would be based upon the equity each group
would bring into the new consolidated area.

l Vice President Lankford suggested that the Carrier make the supply point as Denver with
the other locations as outside locations. Move everyone to Denver in this area and then let them
flow to the outside locations. UTU Vice President Futhey explained how this was handled by

l the Parties in the UP/MKT Merger involving Coffeeville. Extra Boards were maintained at

l outside locations. Mr. Hinckley stated that he didn't see how that would be applicable here.

Vice President Futhey tried to explain.




In order to address the Carrier's concems in moving people from surplus locations to
shortage locations, Vice President Lankford suggested the use of System Boards currently in
effect on the Southern Pacific-Western Lines.

. Mr. Hinckley advised that he would like to review UTU's verbal proposais before giving
l a complete response. He inquired that we did not mention extra boards and the like.\, and then
stated, "Your silence on these other issues, I recognize that does not inean you accept those

. issues."

' Late in the afternoon, UP made its presentation on the Salt Lake City "Hub," and then the
Parties adjourned for the day.

On December S, 1996, Mr. Hinckley explained the status of obtaining the data needed by

. UTU to address equity. According to him SP was trying to provide UP with the necessary data

that could be transferred to UP's system so all data would be the same. It appeared that SP only

has current records back ninety (90) days. They believed they could retrieve the necessary

l information from tapes.

' Vice President Lankford informed the Carrier that it would be impossible to obtain an

agreement that required people to give up their seniority inside and outside of the "Hub." He
I inquired if the Union Pacific would provide these individuals with any benefits to encourage
them to give up seniority like reserve boards, or some other benefits, so that the individuals could
see some benefits in considering giving up some of their existing seniority. Without some
. benefit, employees would be hard pressed to give up their current seniority.
l Mr. Hinckley responded that it appeared to him that UTU was asking him what he would

pay UTU people to get them to accept the Carrier's proposal. Mr. Hinckley stated that what he




. would pay is what is provided in New York Dock. Vic- President Lankford responded that what

. the Carrier was requesting was completely outside of New York Dock, and if he wanted UTU
to consider such a request, there had to be something additional in it for those employees.
Otherwise, UTU would stay within the provisions of New York Dock, which would not require

. any employee to relinquishing any of their current seniority.

This resulted in the parties arguing over the Commitment Letter that the Carrier provided
to UTU for its support of this merger. The Carrier's position was that there was no commitment

. unless the UTU reaches a voluntary implementing agreement based upon the Carrier's Operating

Plan.

. seniority based upon equity and retaining prior rights as near as possible. The following is an

In the aftenoon, UTU presented the Carrier with a general proposal for addressing

examplz of UTU's proposal: Zone 1 would have a primary roster and a secondary roster. The
primary roster will be placed together based upon equity in that zone. This would follow through

' with the three (3) other zones. If a group (property) had €quity in more than one (1) zone, then
it would be possible for un individual to have primary seniority in morc than one zone. Once

all of the primary seniority rosters are developed, this roster will be slotted based on equity. The

' rosters world be ratcheted (moved up on down) should an individual come back to work or leave
. the industry. Each primary roster will consist of a Conductor's Roster and a Brakeman's roster.
Once the primary rosters are developed, then each zone will have a secondary seniority

. roster based upon date of hire. The secondary roster for each zone would include all UTU

. represented employees that are not on the primary roster for that particular zone.




There would also be a primary and secondary roster for yard service. Vice President
Lankford explained to the Carrier that we need to use equity and develop both a Conductor and
Brakemen Rosters. He also explained that we would have four (4) Road primary and secondary
rosters for Conductors and Brakemen. Zone 5 would be strictly Yard.

Vice President Lankford also explained the UTU's proposal on reserve boards. We would
want five (5) reserve boards, one (1) for each zone. UP indicated that they wanted to be able
to force someone from a reserve board in one zone to work in another zone. They currently do
not have that right under existing agreements.

On December 6, 1996 Mr. Hinckley advised that he thonght it would be best to talk about
two (2) things. First, with any merger, we now have a new railroad. Everyone wants to keep
that which they now have. That cannot happen. The second part is in trying to address the
Carrier's problems and at the same time, provide the union with some long term benefits instead
of looking at short term benefits.

Mr. Hinckley explained that there is approximately 1868 miles in the Salt Lake area. The
approximate current seniority districts in this area is as follows:

WP - 930 miles
UP Zone 200 - 770 miles
DRG&W - (Utah) - 335 miles
(Colorado) - 1100? miles
SP - System Seniority
Idaho - 1170 miles
Utah - 783 miles
Mr. Hinckley then expiained that UP is concerned with the movement of traffic and the

ability to move people in order to protect the service. The Carrier did not want to hire new

people when they can move existing people around to meet their needs.




Mr. Hinckley also advised that there was no need for five (5) reserve boards. He would
only agree to one (1) reserve board for this entire area. This would result in the elimination of
several current reserve boards.

Vice President Lankford responded, “We are puzzled. My experience in the past, is that
you have no trouble telling us what you want. Either you don't want to tell us or you don't
know the numbers. We have the ability to address your problems in this area, if you give us
these numbers and the intent of your operations within this area. You are telling us you have
areas where you currently have shortages. This is the result from the Carrier's past hiring -
practices. Possibly now is the time for the Organization to try and help you address this
problem. This problem is not merger related; however, you want to correct a Carrier created
problem at the expense of UTU represented employees.

We want to know where you think the shortages will be, where you want to relocate the
excess, and a complete description of your plans.

Can I ask, why you have Las Vegas in this hub?"

Mr. Hinckley responded, "Rather than in any other hub?"

Lankford: "Why do you need it in any hub?"

Hinckley: “"Our proposal clearly indicates how we plan on operating our railroad. We
need a single agreement. Our proposal details what we want."

Lankford: "You told us that with the BLE, you have moved beyond this proposal.”

Hinckley: "Not with our operation. Only with seniority." (During the discussions, Mr.
Hinckley indicated that many of the current pools would continue to operate as they currently

operate in this area).




Lankford: "We need the numbers and data."
' Hinckley: "All I can give you in regards to the numbers of employees needed in the

lpools, that would be a projection and nothing else."
At the conclusion of this week of negotiations, it became very apparent to the
'Organization that the Carrier was attempting two (2) things. It was very obvious that the Carrier
was of the opinion that they had an Agreement on the "Denver Hub" with the BLE, and they
would accept nothing less from the UTU. The Carrier has played this same game in the last
'several mergers. In fact, the Carrier was adamant in the UP/MKT Merger that the UTU accept

the same Agreement as the BLE. Neutrals Richard R. Kasher and Robert E. Peterson addressed

this issue in their New York Dock Arbitration Award in that merger. They stated in part as

.follows:

The Carrier proposition that the Implementing Agreement which it
has entered into with its employees represented by the BLE be
imposed upon the union does not represent a viable resolution to
the dispute, in this Committee's opinion. That Agreement was
achieved through voluntary collective bargaining. The Carrier and
the BLE recognized in executing the Agreement that they had
negotiated conditions which differed from those which might be
properly implemented under New York Dock conditions.

While the BLE Agreement may contain changes which the Carrier
finds appropriate to conduct a more efficient operation merged
services, such agreement must nevertheless be recognized as the
product of voluntary collective bargaining that reached beyond the
parameters of the New York Dock conditions.

The Carrier can be justifiably proud of implementing agreements
it has negotiated with other labor unions. However, the fact that
the Cammer has an agreement with another organization, which it
finds to be desirable, did not persuade the Union, and does not
persuade this Arbitration Committee that the agreement must be
applied in_the instant case. While the Union could voluntarily
accept any agreement similar to the BLE Agreement, it is not
obligated to do so under New York Dock. (emphasis added).




. The Organization does not doubt for one minute that the Carrier will be before this Board
. requesting that the BLE Agreement in this merger be imposed on the UTU. This Carrier has a
history of trying to make a showing of good faith negotiations until such time as they reach an
agreement with the BLE. Then their good faith ceases to exist, and they try and force the UTU
.into accepting what the BLE has negotiated.
The other obvious attempt by this Carrier is to gain an upper hand in competition by
disturbing the delicate balance of competition west of the Mississippi River between the only two
l(2) mega-carriers. The STB was clear in developing an intricate of trackage rights and shipper
service requirements to hopefully prevent the "captive shipper" argument from arising and leaving
major shippers at the mercy of one carrier.

l The Union Pacific granted BNSF numerous trackage rights in return for their support in

lthis merger. Now as a result, the Union Pacific is attempting to reinvent the wheel insofar as

their labor agreements are concerned. This would give the Union Pacific an unwarranted
lcompen’tivc advantage over the BNSF.
It should be pointed out that the UTU has successfully negotiated Implementing

Agreements in very short time periods under Section 4 of New York Dock in the BN-Santa Fe

.Mcrger, the Kansas City Southern - MidSouth Merger, and the Soo Line - Mil'vaukee Railroad
lmerger. It has been a different story with the Union Pacific. It has become standard for this

Union to end up in arbitration in every merger involving the Union Pacific. This includes the
IUP/MOP merger, the UP'MKT merger, the UP/C&NW merger, and now this present merger.
'Thc records of the two (2) parties when it comes to mergers, should leave no doubt as to where

the problem rests.




. December 9-13, 1996. At the Carrier's request, the Organization set aside the dates of January

The Parties next met in negotiations involving the Houston Hub, in Kansas City on

6-10, 1997, January 20-24, 1997, February 3-7, 1997 and February 17-21, 1997. These dates
were to further negotiations on an Implementing Agreement.

l On January 6, 1997, the parties met in Scottsdale, Arizo...  vhich ime the Carrier

' insisted on the Organization negotiating with both of the Carrier's negci1ating teams in the future.

This required the Organization separating into two (2) differsnt groups including the three (3)

. assigned Vice Presidents. This created numerous problems, and a major problem involving the
UTU General Committee on the former Missouri Pacific Lines. General Chairperson R. D.
Hogan, Jr., had interest in both the "Houston Hub" and the "Denver Hub." When the Carrier

l insisted on negotiating both the "Houston Hub" and the "Denver - Salt Lake City Hub(s)" at the
same time, it made it impossible for some of the involved General Chairpersons to participate
in all of the negotiations in which they had an interest.

l On January 6 and 7, 1997 the parties discussed the Houston Hub at Scottsdale, Arizona.

l On January 8, 9 and 10, 1997 the parties met and Mr. Hinckley explained the rerouting
of traffic due to weather conditions in the west. Hinckley also discussed the status of the BLE

' negotiations.

l The UTU then met alone to try and find ways in which to address the Carrier's concems.
The next two and one-half days were spent by UTU working on a counter proposal for the

l Carrier on the Salt Lake City Hub.

' Part of the UTU met with Mike Hartman's negotiating team on the Houston Hub. The

UTU representatives involved in the Salt Lake City and Denver Hubs worked on a proposal to




present to the Carrier on the Salt Lake City Hub. The Organization presented their proposal to
the Carrier late on the evening of January 22, 1997.

On January 23, 1997, Mr. Hinckley opened the meeting with a commient that the UTU
proposal that was presented to him was much more costly than what UTU had negotiated with
the BNSF. He then inquired about reserve boards and system boards. UTU Vice President
Futhey explained that reserve boards were for protected employees under crew consist and system
boards were for non-protected employees that could not hold a position in the new territory.

Mr. Hinckley responded as follows: "What I have here is a proposal that has been cherry
picked from various agreements on the UP and SP. You want the Idaho yard agreement, but not
the Idaho crew consist agreement.”

Vice President Futhey said "General Chairman G. A. Eichmann does not have yard
assignments in this area and it is his agreement that would be applicable in the road territory
involved."

Hinckley: "Why would you want a different crew consist agreement?"

Futhey: "Because of the problems with two (2) crew consist agreements with employees
continually going from yard to road service."

Hinckley: "You propose joint representation in this area and then you want to restrict any
arbitration findings to the hub. That is in violation of the Railway Labor Act."

Vice President Futhey explained where this identical situation had already occurred on
the Union Pacific in the past. This is not something new.

Hinckley: "This has gone way past the Commitment I.etter that you would negoriate an

agreement that is harder to handle. It is more costly. You cherry picked the agreements, which




is not what the UTU committed they would do." "Are you saying that people retain their outside
senioritv?"

Futhey: "Yes."

Hinckley: "That is a big issue to us."

Futhey: "It is to us als>."

Hinckley: "We think there are too many extra boards. We are opposed to increase
TPA's to employees not now under the 1991 and 1996 National Agreements. We would not be
willing to certify anyone under a proposal such as this one. We would not be willing to do
anything on relocation other than what New York Dock provides. We will not agree to include
Productivity Funds in TPA's. The System Board is just an attempt to cherry pick the SP Western
Lines Agreement."

Futhey: "System Boards address your concerns outside and inside the hub for filing
vacancies where shortages exists. It has been very successful in meeting the Carrier's needs on
the Southern Pacific."

The Organization responded on the issue of the extra boards by explaining that under the
UTU's proposal, extra boards were reduced in each zone as follows:

Zone | reduced from the current 4 to 2 under the UTU proposal,
Zone 2 reduced from the current 3 to 2 under the UTU proposal;
Zone 3 reduced from the current 9 to 5 under the UTU proposal,
Zone 4 no reductions, maintain the current 2 under UTU proposal;
Zone 5 reduced from the current 4 to 2 under the UTU proposal.
Mr. Hinckley responded to the overall proposal presented by the UTU, "The Carrier

believes it has the right to select whatever collective bargaining agreement the Carrier desires,

to cortrol in the new territory We want the Eastern Lines CT&E Agreements. We will take




the Idaho yard agreement with the foreman only crew consist agreement. We are not willing to
. have several General Chairmen having jurisdiction in the hubs. I want to know who the highest
representative for the UTU will be in these areas. We will not agree to system boards. We will
take the 1996 TPA's without adjustments. We will not agree to a minimum of qualifying trips.
l We will only give Interdivisional Service protection to changed or combined pools. On
.implemcnting date, we will close out all existing Productivity Funds and then establish new
funds.
. On extra boards, Carrier will determine the number of boards. The Organization will give
I us the percentage of each groups' rights to extra boasd positions.
The carrier must have the 25 mile zone for road crews receiving trains over taken by the
l Hours of Service Law.
' The Carrier must have the right to transfer surplus employees to outside the zone, at least
for a period of one (1) year.
l Those employces that in the past sold their up front money cannot draw up front money
l if they are placec. under another crew consist agreement that provides for up front money."

On January 24, 1997, the Organization responded to the various issues raised by the

' Carrier. They are as follows:

Seniority integration - UTU's proposal must apply. UTU will not agree to a dovetail
roster.

UTU will accept application of the Union Pacific Eastern Lines CT&E Agreement. Crew
consist for yards would require amendments to other existing crew consist agreements in effect

in this area. UTU cannot agree to change existing crew consist agreements as the Carrier insists.




.future, if UP found they were successful and met the Carrier's needs, it could use new hires on

UTU wants to maintain system boards, but will limit them to existing employees. In the

these Boards, if desired.

1996 TPA's. UTU had a problem addressing the Carrier's position because the Carrier
.has not responded to the Lump Sums to SP employees. There is a broader picture here. At that
.timc, UTU was not in a position to change our position.

On the number of qualifying trips, UTU was not backing off of this issue. UP has abused
.this situation in the past. They created the problem and now we must resolve it to UTU's
l satisfaction.

Multiple UTU Representatives in the hub and the limiting of findings in arbitration
ldecisions to the hub. This is an important issue to UTU and we cannot back off of either of
lthese two (2) issues.

Combining pools and applying Article XIII Protection under the January 27, 1972
lNational Agreement. This has nothing to do with the merger. UTU has a provision in existing
' agreements to establish such pools. Use the existing agreement.

Closing out the Productivity Funds. UTU could accept the Carrier's recommendation on
l this issue; however, we have some General Chairmen that believe on their territory, it will result
l in a nightmare.

Extra Boards: UTU's proposal reduced extra boards almost by half. UTU cannot agree
. to the Carrier having the right to create as many extra boards as desired. UTU would not have

' a problem discussing where UP has problems, but it cannot just give the Carrier the right to do

l whatever is desired with extra boards because it would violate Crew Consist Agreements.
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. negotiations.

UTU cannot agree to the (25) mile zone for road service since it has no business in these

. UTU cannot agree to the one (1) year on force assigning surplus employees. UP wants

to take away the employees' existing seniority and then turn around and be able to force
' employees to anywhere on the new railroad, to locations where they hold no seniority. UTU can

'agree to voluntary transfers, but nothing more.
Vice President Futhey concluded by stating, "It is our feeling that we have given you one

.(l) Agreement that the Carrier requested. In trying to meet your requests, our proposal has gone
lbeyond the requirements of the Organization under New York Dock."
Mr. Hinckley responded, "If we go to arbitration, the Carrier is going to obtain the right
lto pick the agreements.”
Futhey: "We disagree. What we have presented to you today is a further effort on the
part of the UTT to respond to all of your concems you expressed yesterday."
' Hinckley: "We talked about your proposal. We have a different concept of your
lproposal. You are trying to certify more people than should be certified. I will meet with Tom
Watts and discuss your proposal.”
l The Organization requested additional dates including the two (2) weeks set aside in
chbruary. Mr. Hinckley advised that we would not need those dates, and if they decided we
needed to get back together, the Carrier would get back to UTU.
UTU Vice President Lankford experienced identical responses from Mike Hartman on the
' “Houston Hub." In fact, Mr. Hartman advised Vice President Lankford that he would agree to

I meet with him (Lankford), but would not meet again with any of the General Chairpersons.
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l on the Commitment Letter, after which the Carrier invoked implementing agreement arbitration

Based upon this history, the Organization made the determination to invoke arbitration

' as to the Salt Lake and Denver Hubs under Article I, Section 4 of New York Dock.
UTU strongly believes that the proposal presented to the Carrier on the evening of January
. 22, 1997, provided the Carrier with many benefits completely outside of the requirements under
. New York Dock. In fact, at the time this proposal was presented to the Carrier, the following
letter was attached to the Organization's proposal:

January 22, 1997
Mr. W. S. Hinckley
General Director, Labor Relations
Union Pacific Railroad
1416 Dodge Street
Omaha, Nebraska 68179

Dear Sir,

The Organization hereby submits the attached Merger
Implementing Agreement proposal for consideration by the Carrier.
The Organization submits that the referred-to proposal contains
benefits for the Carrier not anticipated by Surface Transportation
Board or New York Dock conditions. However, the Organization
submuts this proposal in an effort to each a satisfactory, voluntary
conclusion to the implementing negotiations.

It is not intended by the Organization that the contents be used as
a basis for any consideration outside the forum intended.

Yours truly,
/s/ A. M. Lankford
A. M. Lankford
Vice President, UTU
The Organization clearly understands the need to have a uniform agreement in place in

consolidated areas. We feel this can be accomplished through negotiations, not by the Carrier

picking the agreement they most desire. It is for this reason that the Organization believes the




. Merger, i.c., for this Board to set the guidelines under New York Dock and the Marchant

only solution to this current situation is found in the Kasher - Peterson Award in the UP/MKT

Commitment Letter, then send the parties back to the negotiating table based upon those
guidelines. If the parties still cannot agree, then this Board should retain jurisdiction.

. As far as the "Denver Hub" is concerned, UTU never was given an opportunity to present
a written proposal for that area. The Organization did discuss and made numerous
recommendations for the "Denver Hub;" however, the Carrier advised the Organization that they

' would take those suggestions under advisement and notify the Organization at a later date. This
never happened, as the parties spent all of the rest of their time negotiating on the Salt Lake City
Hub. For these reasons, the parties should also be sent back to the negotiating table with guide

l lines to follow in these negotiations. The Organization would also request that the negotiations

l on "Denver and Salt Lake City" be held separately from the same dates that negotiations take

place involving the Houston area. This will allow all of the involved General Chairpersons to

I participate in all of the negotiations in which they have an interest.




I declare under penalty of pesjury that the foregoing is true and comect. Executed on

PAUL C. THOMPSON ;

March 20, 1997.
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Mr. B. D. MacArthur

Chairmen, Genersl Committee of Adjustment
Brotherhood of Locomotive Engineers

327 South LaSalle Street. Room 1107
Chicago, lllincis 80804

Dear Mr. MacArthur:

Please refer 0 your June 18 letter regarding a previous request for an
interpretation of the Federal Railroad Administration's (FRA) applicetion of the
Heours of Service Act involving multiple reporting points.

FRA has consistently maintained that a train or engine employee can have no
more than gne ragular ragarting paint. The document you cited in your letter
remsins a statement of FRA's position concerning reporting points. Further, FRA
maintains the Act does not permit multiple regular reporting points for eny ane
individual despite any agreement purporting to establish them.

However, this does not prohibit a reilroad from having multiple on-duty sites
within a defined crew base, such as, the Chicago terminal. When a rzilroad
establishes multiple on-duty points, it may (1) designate one regular reporting
point for aach employse assignment or (2) make no designation at all. All travel
time between the employee's residence and regular reporting paint at his/her
home terminal Is commuting, i.e., considered as off-duty. Trovel time to any other
on-duty site is subject to the deadheading provisions of the Act and, therefore,
considered as on-duty. When a railroad does not designate a regular reporting
point, travel to all on-duty points is subject to the deadhwading provisions.

An employee is considered to have 8 regular reporting point wher. ha/she has a
specific assignment with a fixed on-duty location. An assignment may be an
individusl run, job, or extraboard. Any employee with an assignment has the on-
duty locstion of the train. job or extraboard as his/her regular reporting point.

As an example, a crew assignment may be established with Glooal | as tha
reporting point. All trave! between the employee's residence and Global | for
-crewmembers with Chicago as the hcme terminal is treated as commuting. In the
event that Chicago is the away-from-home terminal for crewmembers assigned to
that run, travel attributed to commuting and/cr deadhead would be determined by
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FRA's applicstion of the Act when carrier provided away-from-home lodging is
invoived. s

In sddition, extraboard employees may have only cne regular reporting point. The
reguiar reporting point for these employess may be the specific or fixed location of
the extrabosrd. In the previous example, the location may be either Proviso or
Global 1, but not both for the same extraboard. If Proviso is designated as the
extraboerd location, all travel time for extraboard employees raporting to Proviso is
considered as commuting. Conversely, travel time from the emplayee's residence
or from Froviso to Global | is considered as on-duty time consistent with FRA's
spuucation of desdheading. (Sas Title 49 Code of Federal Regulations, Part 228,
Appendix A)

It is my understanding that the CNW utilizes "pool” crews in the Chicago terminal.
If this is the case, the CNW mey designate a specific location, such ss, Proviso
Yerd or Global |, e the regular reporting point for the certain pool crews. In the
event that s Proviso pool crew is used st Globs! |, their travel time is considered
deodheading as previously explsined. Of course, the revarse is true if 8 Global |
pool crew is used at Proviso.

Thank you for your interest in railroad safety.

Sincerely.
sy BY
WA éLi‘_’:’.. —_—
Oasar

Edward R. English
D.rector, Otffice of Safaty
Enforcement
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REPORYING POINT it
A reporting point is a precise physical location where an
employee reparts for duty to begin or restart a duty tour.

First, a reporting point shouid not be confused with a des'gneted terminal. A reparting
point is empiloyee related. It is the physical location designatad by the raliroad whers

an empioyee reports for duty. Reporting points are further tefined as regulsr and
other-than-regular.

FRA maintains the: a train and engine employee may have only ona regular reporting
polmt. A reguiar reporting point Is determined by the employees reguiar assigament.
The regular reporting point for an extraboard employee is the carrier defined location
of the extraboard.

For purposes of deadheading, FRA requires the carrier to establish a regular reporting
point for each train and engine service emplayas. Travel between an employse’s
residence and hiasher regular reporting point Is considered ss commuting and is trested
as part of the off-duty period. Travel to any other reporting paint will involve the
sccumulation of desihead time. In the event » regular reporting point is not
established, travei between the employee’s residence and all reporting points will

DESIGNATED TERMINAL

A desigiheted terminal Iy 8 geographic location for a reiiroads
operation. R must be idantifled in or under suthority of a
ocollective bargaining agreement as the “home,” “sway-from-
bome.” or “sdditional terminsl for a specific run (irain
assignment). Also, & must heve suitable food and lodging
avalable for i'i> crew of that run.

Explanation:

First, a designated terminal should not be confused with a reporting point. A
designsted terminal is run or train related. It may be a yard, terminal, city or defined
geographic area. It may Include one or more on-duty locations or reporting points.

Designated terminals determine final or intarim release points for qualifying oft-duty:
purposes. An employee may be relleved at a non-designated terminal, but not
relessed. The employee may be transported to a designated tarminal for releasa. In
this case, deedheading provisions must be considered in the travel.
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Mr. B. D. MacArthur

Chairmen, General Committee of Adjustmant
Braotherhood of Locomotive Engineers

327 South LaSalle Street, Room 1107
Chicago, lllinois 80804

Dear Mr. MacArthur:

Please refer to your Jurie 18 letter regarding a previous request for an
interpretation of the Federal Railrosd Administration's (FRA) applicetion of the
Heurs of Service Act Involving multiple reporting points.

FRA has consistently maintained that s train or engine employee can have no
more than gna ragular raparting paint. The document you cited in your letter
remsins s statement of FRA's position concerning reporting points. Further, FRA
maintains the Act does not parmit multiple ragular reporting points for eny ane
individual despite any agreement purporting to establish them.

Howaever, this does not prohibit a rsilroad from having multiple on-duty sites
within a defined crew base, such as, the Chicago terminal. When a railrosd
establishes muitiple on-duty points, it may (1) designate one regular reporting
paint for eaach employe= assignment or (2) make no designation at all. All travel
time between the employee's residence and reguler reporting point at his/har
home terminal Is commuting, i.e., considered as off-duty. Trovel time to any other
on-duty site is subject to the deadheading provisions of the Act and, therefore,
considered as on-duty. When a railroad does not designate a regular reporting
point, travel to all on-duty points is subject to the deadheading provisions.

An employee is considered to have a regular reporting point when he/she has a
specific assignment with a fixed on-duty location. An assignment may be an
individusl run, job, or extraboard. Any employee with an assignment has the on-
duty location of the train. job or extraboard as his/her regular reporting point.

As an example, a crew assignment may be established with Global | as the
reporting point. All travel between the smployee's residence and Global | for

"crewmembers with Chicago as the home terminal is treated as commuting. In the

event that Chicago is the away-from-home terminal for crewmembers assigned to
that run, travel attributed to commuting and/or deadhead would be determined by

CoPY
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FRA's applicstion of the Act when carrier provided away-from-home lodging is
‘WM. "

In sddition, extraboard employees mey have only one regular reporting point. The
reguisr reporting point for these employees may be the specific or fixed location of
the extrabosrd. In the previous example, the location may be either Proviso or
Global I, but not both for the same extraboard. If Proviso is designated as the
extraboerd location, all travel time for extraboard employees reporting to Proviso is
considered ss commuting. Conversely, travel time from the employee's residence
or from Provisc to Global | is considered as on-duty time consistent with FRA's
spplication of desdheading. (Sas Title 49 Code of Federal Reguilations, Part 228,
Appendix A)

It is my understanding that the CNW utilizes “pool” crews in the Chicago terminal.
If this is the case, the CNW mey designate a specific location, such ss, Proviso
Yeord or Global |, ee the reguler reporting point for the certain pool crews. In the
event that s Proviso pool crew is used st Global |, their travel time is considered
deodheading as previously expisined. Of course, the reverse is true if 8 Globai |
pool crew is used st Proviso.

Thank you for your interest in railroad safety.

Sincerely,

A
Oniamhe 'S"’J‘.m —_
—

Edward R. English
Director, Office of Safaty
Enforcement
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REPORTING POINT A

A reporting point is a precise physical location where an
mmhbtyw*wmmaw:ym

Explanation:

First, » reporting point should not be confused with a designated terminal. A reporting
point is employee related. It is the physical lacation designated by the raliroad whera

an employee reports for duty. Reporting points are further tefined as reguiar and
other-than-regular.

FRA maintains that & train and engine employee may have only one regular reporting
p-int. A regular reporting point is deterrnined by the employess requiar

The regular reporting point fcr an extraboard employee is the carrier defined location
of the extraboard.

For purposes of deadheading, FRA requires the carrier to establish a regular reporting
point for sach train and engine service employes. Travel between an employee’s
residence and his/her regular reporting pointIs ccnsidered 8s commuting and is trested
as part of the off-duty period. Trave! to any other reporting paint will involve the
eccumulation of deadhead time. In the event a regular reporting point is not
established, travel batween the employee’s residence and all reporting points will
involve deadheading and must be governed by the deadheading provisions.

DESIGNATED TERMINAL

Ammbommmham
operation. hmumhwumwcfa
callective Bergaining ag. ~ement as the “home, " “away-from-
Mn.'w'aﬂ&ad'muomdﬂemlnh
aszigrunent). m.nmmmwwm
avalable for the crew of that run.

Explanation: -
First, a designated terminal should not be confused with a reporting point. A
designated terminal is run or train relsted. It may be a yard, tarminal, city or defined
geographic area. It may inciude ons or more on-duty locations or reporting points.

Designatad terminals determine final or intarim relsase points for qualifying oft-duty-
purpases. An employee may be relleved at a non-designated terminal, but not
relessed. The employee may be transported to a designated tarminal for releass. In
this case. deedheading provisions must be considered in the travel.
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UTU 01/24/97 Document “F”

MERGER IMPLEMENTING AGREEMENT
(Salt Lake Hub)

between the

UNION PACIFIC RAILROAD COMPANY
SOUTHERN PACIFIC RAILROAD COMPANY

and the

UNITED TRANSPORTATION UNION

In Finance Docket No. 32760, the Surface Transportation Board approved the merger of
Union Pacific Railroad Company/Missouri Pacific Railroad Company (Union Pacific or UP) with
the Soutiern Pacific Transportation Company, the SPCSL Corp., the SSW Railway and the
Denver and Rio Grande Western Railroad Company (SP). In order to achieve the benefits of
operational changes made possible by the transaction, to coordinate the seniority of all em,loyees
working in the territory covered by this Agreement into one common seniority district and to
provide agreement modifications necessary to effect the benefits of the merger,

IT IS AGREED:

L SALT LAKE HUB

A new seniority territory named Salt Lake Hub shall be created that is within the following area:
DRGW mile post 450 at Grand Junction on the Southeast, UP mile post 164.4 at Yermo on the
Southwest, UP mile post and SP mile post at Elko on the West, UP milepost
110 at McCammon on the North and UP mile post 847 at Granger on the East and all stations,
branch lines, industrial leads and main line between the points identified.

In addition to the seniority rights of existing employees, the Salt Lake Hub shall have a common
Seniority Roster for each craft (Brakemen, Conductors and Switchmen) created for all employees
working in the Salt Lake Hub on and a single common roster for all employees
hired thereafter.

Employees working in the Salt Lake Hub shall remain under the jurisdiction of their prior General
Committee, and will perform service in accordance with the agreement attached hereto as
Attachment “B”.

The parties recognize that the common agreement attached hereto incorporates for former
Southern Pacific employees the work rule and basic day mileage modifications contained in the
1991 and 1996 National Agreements. Accordingly, such employees who were otherwise eligible
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to receive the lump sum payments contained in the 1991 ar4/or 1996 National Agreements shall

receive those payments not later than 30 days following implementation of the common
agreement.

A ZONES

The new UP/UTU Salt Lake Hub common seniority district will be divided into five (5) zones.
Zones shall include extra board(s) as set forth in this agreement. If an extra board has no
employees rested and available, employees on another extra board in the terminal may be called,
however, an extra board employee is not required to accept a call off zone. Extra Boards will be
guaranteed the following:

Road Extra Board - 1925 miles per semi-monthly period at Conductors local freight rate
of pay.

Yard Extra Board - 11 days per semi monthly pay period at yard helper rate of pay.

Combination Road/Yard - 1925 miles per semi-monthly period at Conductors local freight
rate of pay.

The purpose of creating zones is twofold: First, it is to allocate work in an area recognizing the
entitlements of existing employees to that work; Second, to provide a defined area over which a
trainman/switchman can become familiar with trackage and train operations so as not to be daily

covering a multitude of different sections of track.

Employees will not be required to lose time or "ride the road" on their own time in order to
qualify for the new operations. Employees will be provided with a sufficient number of
familiarization trips, not less than 10 trips, unless mutually agreed to, in order to beccme familiar
with the new territory. Employees on familiarization trips shall be compensated in accordance
with the controlling agreement the same as if working the assignment on which becoming fumilia."
Issues concerning individual qualifications shall be handled with local operating officers.

Zones are defined as and will be governed by the following:
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1. Zone 1 will include Salt Lake City and Ogden West to and including Elko via either route

but will not include the terminals of Salt l.ake City and Ogden. (current WP and SP pool and local
operations)

Pool assignments and extra board positions in Zone 1 will be allocated 60%* to the former WP
and 40%* to the former SP. Local Freight, Road Switcher, work trains, helper service and pilot
conductor service will be allocated to the former seniority district over which it operates.
Assignments which operate over both former Seniority Districts shal!, at the direction of the

Organization, be assigned to the appropriate prior rights district in order to equalize the mileage
equities between the districts.

Assignments allocated to the former WP will be available for the exercise of prior rights seniority
by former WP employees in accordance with their prior rights to the work in, or moved to, the
Zone. Assignments allocated to the former SP will be available for the exercise of prior rights

seniority by former SP employees in accordance with their prior rights to the work in, or moved
to, the Zone.

Employees from the Salt Lake Hub common roster may exercise seniority to assignments in Zone

1 in accordance with their standing on the common roster and behind those who have prior rights
to the assignment.

a. Pool operations
1. Salt Lake City - Elko and Ogden - Elko.

This operation shall be run as one intzrdivisional pool with a home terminal at Ogden. Crews
brought on duty in Ogden may be transported to Salt Lake City for departure The Carrier
may uperate the crews at the far terminal of Elko back to Salt Lake City or Ogden, with the
crews operating to Salt Lake City being transported by the carrier back to Ogden at the end of
their service trip. Employees transported between Salt Lake City and Ogden shall be
compensated established highway mileage (39) between those two points at the rate of and in
addition to the service trip.

b. Terminal consolidations
The operation of the Salt Lake City to Elko pool operation will be relocated to Ogden

Note 1: Elko - Carlin. All UP and SP operations within the greater Elko and Carlin area shall
be further handled when merger coordinations are handled for the Elko West area.

Note 2: While the Sparks-Carlin and Wendel-Carlin pools and yard and local assignments are

not covered in this notice it is understood that they will operate Sparks -Elko and Wendel-

Elko and will be paid actual miles when operating trains between these two points and will be
3
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further handled when merger coordinations are handled for the area west of Elko.

Note 3: The Portola-Elko pool shall continue to operate as it currently does and will be
further handled when merger coordinations are handled for the Elko west area.

c. Extra Boards

The following extra board(s) will be established to protect all road assignments in Zone 1:

1. Road extra board at Ogden, which protects all Zone 1 road service assignments out of
Ogden.

2. Combination extra board at Elko

* 60/40 allocation may be subject to change when additional data is examined. The present allocation is based on UP
provided data which includes 36 crews in WP pool and 24 crews in SP pool
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2 Zone 2 will include Salt Lake City North to McCammon and Ogden east to Granger and

all'road operations in the Ogden and Salt Lake City terminals. Green River locals or road
switchers are not included in this zone

. Assignments in the Salt Lake City - Pocatello pool will be allocated % to the former
and % to the former

. Assignments in the Salt Lake City - Green River pool will be allocated % to the former
and % to the former

l Assigaments in the Ogden - Green River pool will be allocated % to the former and
% to the former ;

l Local Freight, Road Switcher, work trains, helper service and pilot conductor service will be
allocated to the former seniority district over which it operates. Assignments which operate over

. more than one former Seniority District shall, at the direction of the Organization, be assigned to
the appropriate prior rights district in order to equalize the equities between the districts.

Zone 2 Road Extra Board at Ogden will be allocated % to the former and % to
the feimer

—_—

Zone 2 Road Extra Board at Salt Lake City will be allocated % to the former and
% to the former

l Assignments allocated to the former UP - Eastern District will be available for the exercise of
prior rights seniority by former UP - Eastern District employees in accordance with their prior
rights to the work in, or moved to, the Zone. Assignments allocated to the former UP - Idaho will

. be available for the exercise of prior rights seniority by former UP - Idaho employees in
accordance with their prior rights to the work in, or moved to, the Zone. Assignments allocated
to the former D&RGW will be available for the exercise of prior rights seniority by former

. DRGW employees in accordance with their prior righis to the work in, or moved to, the Zone.

Employees from the Salt Lake Hub common roster may exercise seniority to assignments in Zone
' 2 in accordance with their standing on the common roster and behind those who have prior rights
to the assignment.

. a. Pool operations:
' Salt Lake City to Green River

Salt Lake City to Pocatello
Ogden to Green River
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b. Extra Boards
The following extra boards will be established to protect assignments in Zone 2

1. Road extra board at Ogden, which protects Zone 2 road assignments out of Ogden
and Local and Road Switcher assignments at

2. Road extra board at Salt Lake City, which protects Zone 2 road assignments out
of Salt Lake City.
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3. Zone 3 will include Salt Lake City East to and including Grand Junction Road assignments
and South to Caliente via either route

Assignments in the Salt Lake City - Milford pool will be allocated % to the former
and % to the former

Assignments in the Salt Lake City - Grand Junction pool will be allocated % to the former
and % to the former

Assignments in the Milford - Helper pool will be allocated % to the former and
% to the former

Local Freight, Road Switcher, work trains, helper service and pilot conductor service will be
allocated to the former seniority district over which it operates. Assignments which operate over
both former Seniority Districts shall, at the direction of the Organization, be assigned to the
appropriate prior rights district in order to equalize the equities between the districts.

Zone 3 Road Extra Board at Salt Lake City will be allocated % to the former and
% to the former

Zone 3 Road Extra Board at Milford will be allocated % to the former and %
to the former

Zone 3 Combination Exira Board at Grand Junction will be allocated % to the former
—. and __ %to the former

Zone 3 Combination Extra Board at Provo will be allocated % to the former and
_%to the former

Zone 3 Road Extra Board at Helper will be allocated % to the former and % to
the former

Asrignments allocated to the former UP - South Central will be available for the exercise of prior
rights seniority by former UP - South Central employees in accordance with their prior rights to
the work in, or mov~d to, the Zone. Assignments allocated to the former DRGW will be available
for the excrcise of prict right: seniority by former DRGW employees in accordance with their
prior rights to the work in, or moved to, the Zone.

Employees from the Salt Lake ifub common roster may exercise seniority tc assignments in Zone
3 in accordance with their standing on the common roster and behind those who have prior rights
to the assignment.
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a. Pool operations:

' Salt Lake City - Milford

Salt Lake City - Grand Junction
Milford - Helper

Milford - Las Vegas

b.

The following extra boards will be established to protect all road assignments in Zone 3

Extra Boards

1. Road extra board at Salt Lake City, which protects Zone 3 road service out of Salt
I.ake City.

2. Road extra board at Milford, which protects Zone 3 road service out of Milford

3. Combination extra board at Grand Junction, which protects Zone 3 yard and road
service out of Grand Junction

4.. Combination extra board at Provo, which protects Zone 3 yard and road service out
of Provo.

5. A road extra board will be established at Helper which will protect Conductor’s and
Brakemen’s ex’ "a work and vacancies at Helper.
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4, Zone 4 will include Caliente to Yermo, California.

Assignments (including extra board positions) in Zone 4 will be allocated 100% to the former UP
- South Central.

Local Freight, Road Switcher, work trains, helper service and pilot conductor service will be
allocated to the former senicrity district over which it operates. Assignments which operate over
both former Seniority Districts shall, at the direction of the Organization, be assigned to the
appropriate prior rights district in order to equalize the equities between the districts

Assignments allocated to the former UP - South Central will be available for the exercise of prior

rights seniority by former UP - South Central employees in accordance with their prior rights to
the work in, or moved to, the Zone.

Employees from the Salt Lake Hub common roster may exercise seniority to assignments in Zone

4 in accordance with their standing on the common roster and behind those who have prior rights
to the assignment.

a. Pool operations

Las Vegas to Yermo
Las Vegas to Milford

b. Extra Boards
The following extra boards will be established to protect assignments in Zone 4

3 A road extra board will be established at Las Vegas whicl. will protect all
Conductor’s vacancies other than road switchers.

2. A cciabination extra board will be established at Las Vegas which will protect all
Conductor and Brakeman vacancies on the Las Vegas road switchers.
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; Zone 5 will include yard operations at Salt Lake City, Ogden, Roper, Grand Junction and
rovo.

A Working Roster shall be established for Zone 5. Positions on the Working Roster will be
allocated 62%** to the former UP - Idaho and 38%** to the former DRGW.

Positions on the Working Roster allocated to the former UP - Idaho will be available for the
exercise of prior rights seniority by former UP - Idaho employees in accordance with their prior
rights to the work in, or moved to, the Zone. Positions on the Working Roster allocated to the
former DRGW will be available for the exercise of prior rights seniority by former DRGW

employees in accordance with their prior rights to the work in, or moved to, the Zone. Employees

shall rank in seniority order on the working roster in accordance with their relative standing on
the Salt Lake Hub Common Roster.

Employees from the Salt Lake Hub common roster may exercise seniority to a position on the

Working Roster in accordance with their standing on the common roster and behind those who
have prior rights to that position.

Assignments in Zone 5 shall be available for the exercise of seniority by employees from the Zone
5 Working Roster.

a. Terminal consolidations

Separate yard operations shall include Ogden, Grand Junction and Provo. Salt Lake City
Yard and Roper Yard shall be combined into a single terminal.

b. Extra Boards

The following extra boards will be established to protect assignments in Zone 5:
1. Yard extra board shall be established at Salt Lake City/Roper.
2. Yard extra board shall be established at Ogden.

3. Yard Vacancies and extra work in Grand Junction and Provo will be filled from the
Zone 3 extra boards at those *erminals.

** - Subject to change when additional data is examined.
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IL SENIORITY

To achieve the work efficiencies and allocation of for:es that are necessary to make the Salt Lake
Hub operate efficiently as a unified system, the following will apply:

A }Existing rights of employees to exercise seniority in the Salt Lake Hub shall be preserved.
A.?Slgnments in each Zone shall be allocated as set forth in the Zone provisions of Article I.A of
this agreement. An allocate.’ assignment shall be subject to seniority choice, as follows:

First: exi‘ting employees who have prior rights to the allocated work.
Second: employees from a Salt Lake Hub Common Roster.

Employees will be treated for vacation, entry rates and payment of arbitraries as though all their
time in operating service on their original railroad had been performed on the merged railroad. A
protected employee on any seniority roster will be considered a protected employee on all

seniority rosters. Each zone shall assign vacations to employees by craft in seniority order of the
craft.

B. In additicni io the seniority rights of existing employees, the Salt Lake Hub shall have a
Seniority Roster for each craft (Brakemen, Conductors and Switchmen) created for all employees

working in the Salt Lake Hub on . The new Salt Lake Hub rosters will be created
as follows:

1. Existing employees placed on the new craft common rosters will be dovetailed based upon the
employee's earliest retained seniority date in the craft. If any employees have identical
seniority dates in the craft, seniority will be determined by the earliest employee's retained
seniority in a UTU represented craft. If the earliest retained seniority date is identicsl,
seniority will be determined by birth date.

2. Employees hired subsequent to the effective date of this agreement shall be placed on a single
common road/yard Salt Lake Hub roster which will rank below each of the craft rosters set
forth above. Such employees shall, when qualified, rank as Conductor/Foreman in accordance
with their relative standing on the common roster.

When a class of students completes their preparatory training and examinations, their order of
standing for seniority will be determined as follows:

a. FIRST GROUP - Employees from the cariier's other crafts will e ranked
highest in potential seniority in the class of trainees based on the employee's
number of years of continuous service with the carrier. In the event that
two employees have thc same date of hire, they shall be ranked according
to their date of birth with the senior employee ranking ahead of junior

11
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employees.

SECOND GROUP - New employees will be ranked amongst themselve,
by their date of birth and placed behind Group 1 in seniority.

Thereafter, the first service performed by a member of said class as either a trainman or
switchman will establish the common seniority date for all members of the class in the order
determined by the above groups. If more than one class is prepared to mark up for service in the
same Hub on the same date, a!! groups will be ranked in accordance with a and b above, as if they
were all in the same class of students.

When a single new employee is marked up for initial service as either brakeman or switchman,
he/she will establish a seniority date as of the date such initial service is performed.

NOTE: A seniority “picture” of all affected locations on the merged railroad(s) will be taken as
of so that all employees are identified with a Hub roster.

I11. HUB/SYSTEM BOARD

The Salt Lake Hub will be divided into Demand Number Areas (DNA). A Hub/System Board will
be established for the Hub. (see attachment)

For each DNA in a hub, a number of positions on the Hub/System Board equal to the number by
which the supply of active employees exceed: the demand number shall be made available for
seniority choice of Hub zommon roster employees at that DNA. If the Company's need for
employees at a DNA exceeds the demand number, the Company may bulletin fewer Hub/System

Board positions and allow employees in excess of the demand number to continue working 4t that
DNA.

The Salt Lake Hub/System Board employees may be used anywhere on the Union Pacific Lines,
including within the Salt Lake Hub.

IV.  PROTECTION

A The parties agree that all employees listed on the Salt Lake Hub common roster and all
other employees working in the Salt Lake Hub and Elko at the time of implementation of this
agreement will be automatically certified for wage protection which will be calculated pursuant to
New York Dock provisions, with the exception that Test Period Averages shall be determined
using the employee’s W-2 compensation for calendar year 1996, including 401(k) contributions,
not calculating months of extraordinary absence. Employees who earned their TPA while working
under an agreement not subject to the percentage increases contained in the 1991 and/or 1996
National Agreements shall have their TPA’s increased equivalent to the percentage increases and
lump sum payments which would ctherwise have been paid during the Test Period. (Q’sand A’s
relating to New York Dock are attached hereto)
12
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B. Employees who are automatically certified as a result of this implementing agreement and
who are not listed on the Salt Lake Hub Common Roster shall commence a new Protective Period
pursuant to the implementing agreement for the Hub with which they are identified.

C. Employees who become eligible to receive compensation for moving expenses pursuant to
the relocation provisions of New York Dock as modified by Article XII and XIII of the 1972
UTU National Agreement shall have the option of accepting the allowances set forth in New
York Dock or a lump sum payment of $30,000 for homeowners and $10,000 for renters in lieu
thereof. The foregoing shall also apply to employees who are automatically certified as a result of
this agreement and who voluntarily follow their work to a new location. Employees who
voluntarily follow their work and receive a moving allowance must not exercise seniority from the
location to which moved for a period of five years from the markup date at the new locatior
unless that employee is unable to hold a regular or extra position at that location.

D. Employees shall receive a separate Test Period Average (TPA) for their respective
participation in their prior productivity fund. For any year following implementation of this
agreement, including the year in which implemented, in which the employee receives less
productivity fund compensation than his/her pro-fund TPA, the employee shall be compensated
' the difference. This entitlement shall continue subject to the moratoriums contained in the

employee’s prior productivity fund and may thereafter only be modified by negotiation with the
General Committe:: having jurisdiction over that prior productivity fund. Elected full or part time
union officers sha'l receive a pro-fund TPA equal to the average pro-fund TPA for the craft in
which they hold seriority an< ‘n which they worked (or represented) for the preponderance of the
test period or such employce’s own pro-fund TPA, whichever is greater.

V. IMPLEMENTATION

l The Carrier shall give 30 days written notice for implementation of this agreement and the number
. of initial positions that will be changed in the Hub.

VL SAVINGS CLAUSE

l Health and Welfare
Disability insurance
Protective agreements
Siskiyou
Peninsula Commute
Coast Line
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ATTACMNT uAn

HUB/SYSTEM BOARD
. DEMAND NUMBER

The Hub will be divided into Demand Number Areas.

The demand number represents the minimum number of trainmen/switchmen permitted to work
on other than th: Hub/System E oard from each Demand Number Area (DNA).

The demand number may be adjusted as a result of chang:s in operations, business couditions or
other factors that would cause an increase or decrease in operations.

A downward adjustment in a demand number can only be made after 90 days from the date of the
last downward adjustment.

The minimum demand number for each DNA will consist of the number of regular assignments
within the DNA plus 30% the number of assignments. Sufficient workforce shall be maintained in
each DNA to provide relief for vacations, layoffs, PL days, etc.

. TRANSFERS - No shortage to surplus

On the effective date of this Agreement, the ability of a trainman/switchman to exercise seniority
between DNA'’s shall be temporarily restricted as follows:

A. rior righ | 0 not Non-prior righ ivi

Employees at a DNA, where the supply of active employees is equal to or less than
the demand number, shall not be allowed to transfer to a DNA where the supply of
active employees, with seniority established prior to the effective date of this
Agreement, is equal to or greater than the demand number for that DNA.

Non-prior rights employees count everyone as active

Einployees who establish seniority subsequent to the effective date of this
agreement and who are at a DNA where the supply of active empioyees is equal to
or less than the demand number, shall not be allowed to transfer to a DNA where

the supply cf active employees is equal to or greater than the demand nuir:ber for
that DNA.




Active employees are those employees who hold a regular, extra, or Hub/System
Board position at a DNA and who have earned compensation as a
trainman/switchman under the schedule agreement during the last 30 days.
Trainmen/switchmen who commence a leave of absence, are dismissed, or reach
the 30th day of absence for reasons such as suspension, illness or injury, shall no
longer be considered active until they return to service and earn compensation as a
trainman/switchman unde- schedule agreemernts.

HUB/SYSTEM BOARD

III.

One Hub/System Board will be established in each of the seniority hubs. While on
a Hub/System Board, an employee is subject to being used in the capacity of an
extra trainman or extra switchman at any DNA on the Union Pacific RR.

Hub/System Board employees must first be used within the Hub if positions exist
prior to being sent to another DNA outside the Hub.

Assignments - Needs of Service
Hub/System Board positions will be determined on a monthly basis as follows:

1. w t | he number of assignmen

For each DNA in a hub, a number of positions on the Hub/System Board
(including inactive positions) equal to the number by which the supply of
active employees exceeds the demand number may be made available for
seniority choice of Hub common roster employees at that DNA.

Allows carrier latitude in total number of assignments

If the Company's need for employees at a DNA exceeds the demand
number, the Company may bulletin fewer Hub/Sysiem Board positions and

allow employees in excess of the demand number to continue working at
that DNA.

Voluntary

1. Bulletin period

The Company will bulletin voluntary Hub/System Board positions by Noon
15
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Pacific Time on the first day of the month preceding the month of
assignment. Bids will close at Noon Pacific Time the 7th day of the month
preceding the month of assignment and posted by 3 PM that day. Hub
common roster employees who select the Hub/System Board by seniority
choice will be known as voluntary Hub/System Board employees.

During the period of time he/she is on the Hub/System Board, a voluntary
Hub/System Board employee will not be entitled to exercise seniority.
Such employee will be allowed full exercise of seniority upon completion
of their Hub/System Board obligation, in accordance with applicable
agreements.

Involuntary

The Company may elect to assign involuntary Hub/System Board positions to
employees on the hub common roster, subject to the demand number for that
DNA, or to the number of employees allowed to remain at that DNA. Involuntary
Hub/System Board positions will be assigned on a monthly basis at Noon Pacific

Time on the 10th day of the month preceding the effective month of the
assignment, as follows:

5

Who to draft

At a DNA, if there are insufficient voluntary Hub/System Board employees
to fill the number of Hub/System Board positions, the junior
trainmen/switchmen on an extra board (including unassigned
brakemen/switchmen) equal to the number of positions on the Hub/System
Board not filled by voluntary employees shall be removed from the active
list for that DNA. Employees reduced in this manner who hold common
roster seniority will be allowed to mark to the Hub/System Board.

Release m_Hub/ mB

These Hub/System Board employees will be known as involuntary
Hub/System Board employees and, when released by the Company from
their Hub/System Board obligation, will be allowed to mark to an extra
board at the DNA from which assigned.

Exercising seniority fr / r

Involuntary Hub/System Board employees may exercise seniority from a
16




Hub/System Board to a DNA as follows:

a. May mark to an extra board if the number of non-Hub/System
Board trainmen/switchmen at that DNA is less than the demand
number for that DNA,; or,

By bid or bump to a regular position, subject to applicable
agreements.

W ——

Assigned involuntary Hub/System Board employees must make
application to exercise seniority from the Hub/System Board by
Noon Pacific Time the 8th day of the month preceding the month in
which the exercise of seniority will become effective.

Involuntary Hub/System Board employees will not be released from

the Hub/System Board until the end of a cycle (month) as set forth
above.

NOTE: should the assignment of the Hub/System Board positions leave a surplus
of employees in a Zone within the DNA, junior employees may be reduced from an
extra board in that Zone within the Demand Number Area. Employees so reduced
may exercise their right to displacement, or may mark to an extra board in a
shortage location within the Demand Number Area.

Hub/System Board Work/Inactive assignments

The Company will make inactive and work assignments, referred to as cycles,
available for seniority choice (date of hire as a trainman or switchman) to
Hub/System Board employees on the first day of the month preceding the month
of assignment. Bids will close at Noon Pacific Time the 15th day of the month
preceding the month of assignment and posted by Noon the 16th day. Failure of a
Hub/System Board employee to indicate a preference will be considered as no
preference and such employee's cycle will be assigned by the Company.

A Hub/System Board employee not occupying an inactive position wil be used on
one of the following cycles:

31-day month:

Cycle - 20 consecutive 24-hour periods (work segment), with 11
consecutive 24-hour periods (rest segment); or,
17




Split Cycles - 10 consecutive-24 hour periods (work segment) with 5
consecutive 24-hour periods (rest segment) followed by 10 consecutive 24-

hour periods (work segment) with 6 consecutive 24-hour periods (rest
segment).

- e iy

30-day month:

Cycle - 20 consecutive 24-hour periods (work segment), with 10
consecutive 24-hour pericds (rest segment); or,

Split Cycles - 10 consecutive 24-hour periods (work segment) with 5
consecutive 24-hour periods (rest segment) followed by 10 consecutive 24-

hour periods (work segment) with 5 consecutive 24-hour periods (rest
segment).

29-day month:

Cycle - 20 consecutive 24-hour periods (work segment) with 9 consecutive
24-hour periods (rest segment); or,

Split Cycles - 10 consecutive 24-hour period: (work segment) with 5
consecutive 24-hour periods (rest segment) followed by 10 consecutive 24-

hour periods (work segment) with 4 consecutive 24-hour periods (rest
segment).

28-day month:

Cycle - 19 consecutive 24-hour periods (work segment) with 9 consecutive
24-hour periods (rest segment); or,

Split Cycles - 10 consecutive 24-hour periods (work segment) with 5
consecutive 24-hour periods (rest segment) followed by 9 consecutive 24-

hour periods (work segment) with 4 consecutive 24-hour periods (rest
segment).

Work Segments of cycle

Work segments for a Hub/System Board employee shall begin at the time the
employee reports to the on-duty point of the source of supply from which the
employee bid or was placed on the Hub/System Board, and shall end at the time
the employee is released from the work segment at that same source of supply.

The scheduled end of a Hub/System Board employee's work segment will be based
on the date and time the work segment began. For example, a 20-day work
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segment which begins at 7:30 AM on July 11 will end at 7:30 AM on July 31 (480
hours later). In the event that a Hub/System Board employee is not returned to
his/her home location at the scheduled end of his/her work segment, or the
scheduled end of the voluntarily extended work segment, the employee will be
compensated as follows:

1.

B At i .

If arrival is less than four hours past scheduled end time: no extra
compensation

If arrival is four hours or more, but less than eight hours past scheduled
end time: $245.00 in addition to regular earnings/guarantee.

If arrival is eight hours or more, but less than 24 hours past scheduled end
time: $245.00 in addition *o regular earnings/guarantee plus succeeding
work segment will be reduced by one day (24 hours).

If arrival is 24 hours or more, but less than 48 hours past scheduled end
time:  $490.00 in addition to regular earnings/guarantee plus the
succeeding work segment will be reduced by two days (48 hours).

For each additional 24 hours past the scheduled end time, until the
employee returns to his/her home lozation: An additional $245 plus the
succeeding work segment v-ill be reduced by one additional day (24 hours).

The Company will have the option of returning the Hub/System Board
employee to his/her home source of supply prior to the scheduled
expiration of his/her work segment in order to avoid delay in
commencement of scheduled rest segment.

Marking up at work location

Hub/System Board employees will be marked to their work segment extra
boards in accordance with their arrival time at the lodging facility. If two or
more employees have the same arrival time, the emnployees will be marked
to the board in reverse seniority order. Hub/System Board employees who
have been given advance approval to drive their vehicle will be treated, for
purposes of board markup and rest, the same as if they had utilized
Company provided transportation.

rder of call

Hub/System Board employees will only be assigned to protect service from
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