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INTRODUCTION 

Pursuant to 49 C.F.R. § 1115.8, the United Transportation Union ("UTU"), the duly 

designated and authorized collective bargaining representative for the crafts and classes of 

firemen, conductors, brakemen, yard foremen and switchmen on the properties of die Union 

Pacific Railroad Company ("UP"), and the Southem Pacific Transportation Company ("SP"), St. 

Louis-Southwestern Railway Company ("SSW"), SPCSL Corporation ("SPCSL") and Denver and 

Rio Grande Westem Raiiroad Companv ("DRGW") (hereinafter collectively referred to as "UP" 

or "Carrier"), hereby petitions for review of an Arbitration Award, dated April 14, 1997 



("Award"), regarding application of the New York Dock conditions' imposed by the Surface 

Transportation Board ("STB" or "Board") in the main docket herein on August 12, 1996 (Service 

Date) (Decision No. 44). The ICC Termination Act of 1995, Pub. L. No. 104-88, 109 Stat. 803 

(December 29, 1995 - effective January 1, 1996) abolished the ICC and transferred certain 

functions and proceedings to the STB. This matter relates to ftuictions subject to Board 

jurisdiction under former 49 U.S.C. § 11347, current 49 U.S.C. § 11326. 

A cony of the Award (with its Appendices, consisting of the Carrier Proposals for Merger 

Imphmenting Agreements for the Salt Lake City Hub and Denver Hub operations, which it 

adopted with some modification) is attached hereto as Appendix A. Accompanyirig this Petition 

is the Second Declaration of Paul C. Thompson, one of UTU's assigned Vice Presidents, which 

is attached as Appendix B hereto. The exhibits to the Second Thompson Declaration are 

separately bound as Attachments A (UTU Submission(s) and portion of its Appendix of Exhibits) 

and B (Carrier Submission(s) and a portion of its Exhibits), although Attachment C showing 

"finnge benefits" is attached to the Second Thompson Declaration. Also accompanying this 

petition is the Declaration of John P. Kurtz, which is attached as Appendix C hereto. 

The issues raised by this Petition are recurring and significant issues of general 

importance regarding interpretation and application of the New York Dock conditions that meet 

the standard in Chicago and North Western Transp. Co. -Abandonment- Near Dubuque and 

Oelweii. Iowa ("Lace Curtain"), 3 ICC 2d 729, 736 (1987), afi^d sub nom. Int'l Brotherhood of 

' New Yo.-k Dock Railway -Confol- Brooklyn Eastern District Terminal, 360 ICC 60, 84 
(1979). ajfd, 609 F.2d 83 (2d Cir. 1979). 



Electrical Workers v. /CC, 862 F.2d 330 (D.C. Cir. 1988).' These issues are: (1) whether the 

Award impermissibly deals with a representation issue clearly outside the Board's and 

Arbitrator's jurisdiction; (2) whether a change in health and welfare arrangements, clearly a 

"fiinge benefi*.' and in other "ftinge benefits" is permissible under Article I , Section 2 of the 

New York Dock conditions without negotiation with and agreement by UTU; (3) whether Article 

I , Section 4 of the New York Dock conditions permits the Carrier to choose, without any 

standards, what existing collective bargaining agreem;nts will b'̂  applicable in hub operations 

to apply tiiroughout the hub; and, (4) wheth.er various seniority modifications pennitted by the 

Award are "necessary" to produce a public transportation benefit as required by 49 U.S.C. §§ 

11321, 11326. UTU requests that if the Board accepts this petition, it shc-jld resolve those issues 

in the interest of correcting clear error in the Award; and, because UTU can establish the 

traditional alten-<ative equitable standards, that a stay of the implementation of the Award be 

issued. See. Washington Metropolitan Area Tran.̂ .t Ccmm'n v. Holiday Tours, Inc., 559 F.2d 

841 (D.C. Cir. 1977); Union Pacific Corp. - Control - Chicago and North Westem Transp. Co., 

STB Fm. Dkt. No. 32133 (Sub-No. 4), el ai, Aioitration Review, May 6, 1996 (Service Date).' 

Under the Lace Cunain standard, the Board may also oveitam "an arbitral award when 

it is shown that the award is irrational or fails to draw its essence ft-om the imposed labor 

conditions or it exceeds the authority reposed in arbitrators by those conditions." Delaware and 

^ Pursuant to Sec. 204(b)(d) ofthe ICC Termination Act of 1995, Pub. Law 104-88, 109 Stat. 
803, proceedings pending before the ICC on the effective date of that legislation (the Railroad 
Merger Application here was filed on or about November 30, 1995) are to be decided under the 
law in effect prior to January 1, 1996. 

'For convenience of the Board and the parties, the request for stay is being combined with 
the petition or review, as was permitted in the referenced case. 



Hudson Railway Company - Lease and Trackage Rights Exemption ~ Springfield Term,nal 

Railway Company, Finance Docket No. 30965 (Sub-No. 1) (Servic; Date - October 4, 1990) at 

16-17, remanded on other grounds. Railway Labor Executives' Ass n v. United States. 987 F.2d 

806 (D.C. Cir. 1993). The Award herein fiils to meet this standard in several respects, and 

should, d7crefore, be reviewed. 

n. 

BACKGROUND Of DISPUTE 

On November 30, 1995, UP (and the Missoim Pacific Pailroad Company, which was still 

in existence at the time) and SP, SSW, SPCSL and DRGW filed a Railroad Merger Application 

seeking approval and authorization under former 49 U.S.C. §§ 11343-45. 

Incident to the involved merger application at the STB, the Carrier partit* submitted to 

the STB, inter alia, the Operating Plan ("Op'"^* '̂' Labor Impact Study ("LIS"), and supporting 

statement. Railroad Merger Application, Vol. 3 (UP/SP 24) (excerpts included as Organization's 

Exhibit 2). The Verified Statement of M. A. Hartman supporting the LIS contained a material 

misstatement at page 255 Hereof in its claim that UP currently operates as a "hub-and-spok>;" 

system, necessitating a single CBA and seniority roster for each component ofthe hub-and-spol;e 

system in the merger implementation with SP. It does not. (Declaration of UTU Vice President 

M. B. Futhey, Organization's Exhibit 3). 

While UTU was concemed at the time the merger application was pending that SP would 

be incapable of operating successfully in the West competing with BNSF and UP-CNW, raising 

th specter of § 10901 line sales without labor protection, it had equal concem that UP not obtain 

carte blanche to wreck havoc with the CBA's held by the UTU General Committ'.;es of 



Adjustment on LT and SP (and its corporate relatives) in any merger approved. These concems 

of UTU are spelled out in die Declaration of UTU Intemational President Charles L. Littit 

(Organization's Exhibit 4). 

UTU had disputes with the Ca.-rier o\ er the interpretation and application of provisions 

ofthe Febmary 26, 1996 letter of UP Vice President-Labor Relations John J. Marchant to LTU 

Intemational President Charles L. Little ("Marchant Commitment Letter") (Organization Exhibit 

1), noted and addressed by th.c Boaid in its August 12, 1996 (Service Date) Decision (No. 44) 

in STB Finance Docket N:>. 32760 ("UP-SP Merger Decision") with respect to the Carrier's 

vanous demands for changes i 7 UTU's collective bargaining agreements ("CBA's"). The specific 

provision of the Marchant Commitrr.cni Letter at issue was at page 2 thereof, to wit: 

[U]P also commits that, in any Merger Notice served after Board 
approval, it will only seek those changes in existing collective 
bargaining agreements that are necessary to implement the 
approved transaction, meaning such changes that produce a public 
transportation benefit not based solely on savings achieved by 
agreement change(s). 

The STB ftilly understood the totality of what UTU extracted fi-om UP in the Marchant 

Commitment Letter, as evidenced by the following passages from its August 12, 1996 UP-SP 

Merger Decision (Organization's Exhibit 6): 

UTU, the largest union in tlie rail industry, indicates, in its 
comments dated March 29. 1996, thai is supports the merger for 
two reasons: first, because UP has agreed to a number of 
conditions that will help mitigate the impact of job loss on UTU's 
members; and second, because UTU believes that the merger, by 
allowing UP and SP to form a strong competitor to BNSF, is in the 
best interest of rail labor in the ftiture. UTU adds that UP's 
commitments include the following: (la) that automatic 
certification as adversely affected by the merger will be accorded 
(i) to the 1,409 train service employees, the 85 UTU-represented 
yardmasters, and the 17 UTU-represented hostlers projected to be 



adversely affected in applicants' Labor Impact Study, (ii) to all 
other train service employees and UTU-repres«nted yardmasters 
and hostlers identified in any merger notice served after Board 
approval, and (iii) to any engineers adv;rsely affected by the 
merger who .-e working on properties where engineers are 
represented by U FU; (lb) that UP will supply LTU with the names 
and test period avtrages of such employees as soon as possible 
upon implementation of die merger; (2) that, in any merger notice 
served after Board approval, applicants will seek only those 
changes in existing CBA's that are necessary to implement the 
approved transaction, meaning such change that produce a public 
transpo.tarion benefit not based solely on savings achieved by 
agreement change(s); (3) diat, in the event that UTU contends that 
UP's application New York Dock is inconsistent with the above-
mentioned conditions, UTU and UP personnel will meet within 5 
days of notice from the UTU Intemational President or his 
designateo representative and agree to exped ed arbitration with a 
'vritten agreement within 10 days afrer the initial meeting if die 
matter is not resolved, which will contiin, among other things, the 
ftill description for neutral selection, riming of hearing, and time of 
issuance of die award(s); and (4) that, in the event UP uses a lease 
arrangement to complete the merger of die v arious SP properties 
into MPRR or UPRR, the New York Dock conditions will 
nevertheless be applicable. 

UTU, in its comments dated March 29, 1996, asked that we 
approve the merger and note the commitments diat UP had made. 
Furtheimore, while we are not imposing tliese commitments as an 
actual condinon, we expect UP to abide by its commitments here. 

STB August 12, 1996 Merger Decision at 171. 

I believe diat die Labor Unions deserve a special commendation 
here. Labor should take special pride in die level of commitment 
it exacted from UPSP in reconciling competing interests. The level 
of commitment made by die railroads to Labor is a credit to 
Labor's diligent efforts in striking a proper balance between its 
interests and the overall compelling public benefits of die merger. 
History will show diat here. Labor's participation in die debate 
resulted in a win-win siiuatic ̂  for everybody. 

STB August 12, 1996 Merger Decision at 246-4" n. 281 (Vice Chairman Simmons, commenting). 

With regard to labor relations, 1 note diat diis is die rnly railroad 



merge, in recent history to receive widespread labor-union support 
Railroads operate the largest outdoor factory in America, often 
stretching tens of diousands of miles. The existence of a well-
trained, motivated and loyal workforce is essential to safe and 
efficient train operations. Employee support of this transaction will 
be a cmcial factor in its economic success. The applicants are to 
be applauded for their sincere efforts at reaching out ioward tb^ir 
employees and including diem in die planning process. All too 
often, in recent years, labor relations in die railroad industry have 
been unnecessarily acrimonious. 

The applicants entered into a number of good-faith agreements with 
their dedicated employees in which both sides vowed to cooperate 
in implementing diis merger. Specific pledges were made in a 
series of letters exchanged between die applicants and their unions. 

Among those pledges is that die applicants will use die immunity 
provision c f 49 U.S.C. 11341(a), "ow 49 U.S.C. 11321(a), only to 
seek those changes in collective bargainirig agieements that arc 
actual'y "necessary" - and I read die word "necessary" to mean 
"required" ~ to imnlement the transaction and not merely as a 
convenient means of achieving cost savings or, as a federal appeals 
court noted, "merely to transfer wealth from employees to their 
employer. 300 

The very fact d;at die applicants addressed diis matter positively in 
their agreement with die United Transportation Union is evidence 
that the issue has meri'. The piupose of implementing agreements 
is to permit consurnmatio:i of a ni-ji-oer or consolidation, not to 
achieve other objectives properly handled through collective 
bargaining under the Railway Labor Act. 

300 See. e.g.. Railway Labor Executives Association v. United 
States, 987 F.2d 806, 814, 815 (D.C. Cir. 1993). The D.C. Circuit 
held (at 814) that, "at a minimum," an arrangement cannot be 
considered fair if it modifies a collective bargaining agreement 
more than is necessary to effectuate the transaction. 

STB August 12, 1996 Merger Decision at 251 (Commissioner Owen, commenting). 

UTU invoked arbitration under provisions of the Marchant Commitment Letter with 

respect to die Carrier's failure to adhere to die limitations in diat letter as to what it could 



demand in the way of collective bargaining agreement changes, and die Carrier invoked 

arbitration imder Article I , Section 4 of die New York Dock conditions for implementing 

agreements for its proposed Salt Lake City and Denver "hub" operations contained in merger 

notices related thereto. 

The Various UP Merger Notices and Bargaining Proposals demonstrative of the Carrier's 

failure to comply with the terms of the New York Dock Conditions and the Marchant 

Commitment Letter are discussed in die First Declaration of Paul C. Thompson (Organization's 

Exhibit 7). Additionally, the Carrier never presented die proposals to UTU it presented to the 

Arbitrator, which he adopted, witl, some modification. Compare Organization's Exhibit 7, with 

Exhibits. This "hide the ball ' method of obtaining an implementing agreement violates the spirit, 

if not in fact the letter, of die statutory provisions at issue, and in any event, complicates the 

discussion below. 

n. LEGAL BACKGROUND AND LEVHTATIONS 
ON PERMISSIBLE AGREEMENT CHANGES 
AND AWARD PROVISIONS 

While the merger will result in operational efficiencies, the Carrier made numerous 

requests in bargaining which created additional efficiencies solely through the abrogation of the 

terms and conditions of collective bargaining agreements. As shovm below, the Carrier in some 

instances use the Board's approval as a maneuver to avoid their collective bargaining and 

Rail-jvay Labor Act ("RLA"), 45 U.S.C. §§ 151, etseq., obligations. The Carrier did not produce 

any substantial evidence that the avoidance of these contractual and RLA obligations are 

necessary to effect the "approved transaction," as required by die decision of die Supreme Court 

of the United States in Norfolk <&. Western Ry. v. American Train Dispatchers Ass'n, 499 U.S. 

8 



117, 113 L.Ed.2d 95 (1991). 

As the Supreme Court recognized in Dispatchers, supra, an exemption from legal 

requirements, such as die RLA, under 49 U.S.C. § 11341(a) [now 49 U.S.C. § 11321(a)], by its 

own terms, applies only when "necessary to carry out a transaction approved by the 

Commission." 113 L.Ed.2d at 110. These criteria must be satisfied before die Board can move 

on to the next limitation: whether die decision to override die carriers' obligations is consistent 

widi die labor protective requirements of Section 11347 [now Section 11326]. Id. 

In City of Palestine v. United States, 559 F.2d 408 (5di Cir. 1977), cert, denied, 435 U.S. 

950 (1978), the Fifth Circuit rejected an effort by a merged carrier to apply die exemption in 49 

U.S.C. § 5(11) [die predecessor of Section 11341(a), and now Section 11321(a)] to an agreement 

requiring one of its merging railroads to maintain employees and an office in Palestine, Texas. 

In rejecting die carrier's exercise of die exemption audiority, die Court of Appeals held diat die 

agreement in question "did not direaten the merger's success." Id. at 414. The Court went on 

to hold that "Congress did not issue die ICC a hunting license for state laws and contracts that 

limit a railroad's efficiency unless those laws or contracts interfered with carrying out an 

approved merger." Id. "Congress allowed die ICC significant power to effectuate approved 

transactions, but it did not authorize gramitous destruction of contractual relations-even whci 

it serves the general public interest-when the destmction is irrelevant to the success of the 

approved transactions" Id. at 415. 

As the Fifdi Circuit emph?sized in Palestine, "necessary" does not signify merely 

convenient or even the most efficient. Instead, "necessary" requires something moie, the absence 

of which would bar the consummation of die approved tranaaction. A finding of necessity must 



be premised on die applicants' acnial inability to cany out cn approved transaction, not on an 

assessment of the relative costs or possible efficiencies of proceeding in die absence of the 

alleged obstacle. A comparative efficiency standard cannot be consistendy applied either by the 

Commission or by arbitrators who are called upon to resolve disputes between carriers and die 

representatives of dieir employees. The determination of "necessity" is primarily a facnial one. 

Section in26 was enacted for die benefit of die affected employees, not die carriers. 

Southem ~ Central of Georgia - Control, 331 I.C.C. 151, 169-70 (1967); ChLago. St. Paul, M 

& O P.y Lease, 295 I.C.C. 696, 701 (1958); Texas & New Orleans Ry. v. BRT, 307 F 2d 151, 

157, 160 (5di Cir. 1962). Its purpose is to regulate die exercise of die Section 11321(a) 

exemption audiority when it is applied to labor obligations. In oher words. Section 11321(a) 

gives die audiority, but Section 11326 limits die exercise of diat audiority. See, American Train 

Dispatchers Ass'n v. I.C.C, 26 F.3d 1157, 1165 (D.C. Cir. 1994). 

Section 11326 stands as a separate, distinct, and formidable limitation on die exercise of 

Section 11321(a) exemption audiority. See, id. The two sections can be properly understood 

only if diey are read in conjunction widi each odier. See, United States v. Morton, 467 U.S. 822, 

828 (1984) (statutory sections must be read and interpreted togedier). Certainly, Section 11321(a) 

cannot be isolated from Section 11326, for any order of die Board under Section 11321(a) which 

does not conform to Section 11326's requirements is rendered invalid. Southem, 331 I.C.C. at 

163-64. Instead, if "die consistency of die overall stamtory schemv for dealing widi CBA 

modifications required to implement Commission-approved mergers and consolidations" is to be 

achieved, die audiority of Section 11321(a) must be "circumscribed" by Section 11347. CSX 

Corp. - Control ~ Chessie and Seaboard {"Carmen If), 6 I.C.C.2d 715, 722 (1990). 

10 



The stamtory scheme contemplates diat Section 11321(a) will provide die means for 

advancing die national policy of consolidations in die rail industry that is found in die Interstate 

Commerce Act ("ICA"), while Section 11326 will provide die means for advancing die national 

policy of collective bargaining in die rail industry diat is found in die Railway Labor Act 

( RLA"). It :s evident diat diere is a certain tension between diose two important federal statutes. 

Yet die Supreme Court noted as recendy as 1989 diat die two competing federal policies can and 

must h i accommodated to each odier. The Court viewed die ICA and RLA as "complementary 

regimes" diat, whenever possible, should be harmonized radier dian forced onto a collision 

course. Pittsburgh & Lake Ene R.R. v. RLEA, 491 U.S. 490, 105 L.Ed.2d 415, 434 and n. 18 

(1989). 

The Court of .Appeals for die District of Columbia Circuit added significantly to die 

audiority on die subject in its decision in RLEA v. United States ("Guilford"), 987 F.2d 806 (D.C. 

Cir. 1993). In Guilford, die court emphasized diat Section 11326 "clearly mandates diat 'rights, 

privileges, and benefits' afforded employees under existing CBAs be preserved." Id at S14. 

Aldiough die contours of diose "rights, privileges, and benefits" were left in die first instance to 

die Commission to delineate, die Court made clear diat Section 11326 itself imposed an 

affirmative obligation on die Commission. Recently, die D.C. Circuit stated in UTU v. STB, D.C. 

Cir. No. 95-1621 (March 21, 1997): 

[T]he -Questions at issue here are (1) whedier established seniority 
provi .ons are widiin die category of interests diat are subject to 
abrogation, and, if so, (2) whedier die changes proposed by CSXT 
are necessary to effectuate die consolidation of railw.iy operations 
that had been approved by die ICC. The Commission answered 
affirmatively to each of diese questions, and we can find no error 
in die agency's judgment. 

11 



Slip op. at 3. That case in die Court of Appeals only dealt widi an expansion, not a contraction, 

of existing seniority provisions, quite unlike what is at issue here. Moreover, die Court of 

Appeals dierein reaffirmed Guilford to die effect diat rates of pay, mles, working conditions and 

odier rights, privileges and benefits under CBAs or odierwise, must be preserved. The definition 

given in diat case by die ICC/STB to die "odier rights, privileges and benefits" which are to be 

preserved as being "ancillary emoluments and fiinge benefits" includes many provisions of CBAs 

diat are of any significance to employees. See. e.g. Second Thompson Declaratioi:, Appendix 

B, Attachment C (showing supplemental pensions, healdi plans, dental plans, vacations, holidays, 

and "odier" fiinge benefits, such as jury pay, bereavement leave, accident and liability insurance, 

and odier items, such as, UTU would say here, disability insurance). Since die decision clearly 

did rot address rates of pay, mles and workirg conditions, die Court of Appeals obviously docs 

not limit Article I, Section 2 of New York Dock entirely to fringe benefits. The Court in Guilford 

recognized diat "at a minimum an arrangement cannot be considered fair if it modifies a 

collective bargaining agreement more dian is necessar/ to effecmate die transaction. Id at 814. 

"[I]t is clear," die Court emphasized, "diat die Commission may not modify a CBA willy-nilly." 

Indeed, courts recognized before Guilford diat it is possible for a collective bargaining obligation 

to burden a canier widiout rendering it impossible for die carrier to carry out an approved 

transaction. E.g., City of Palenstine, supra, 559 F.2d at 414; New York Dock Ry v. U.S, 609 

F.2d 83, 101 (2d Cir. 1979). 

The Guilford court was well aware diat any time a carrier can reduce its collectively 

bargained obligations, it can achieve greater economy and financial strengdi. But die court 

rejected die notion diat elimination of collective bargaining obligations is a valid purpose widiin 

12 



the meaning of Section 11341(a). The cognizable purpose of a transaction, according to the coim, 

must not be "merely to transfer wealdi from employees to dieir employer," but must be "to secure 

to die public some transportation benefit diat would not be available if die CBA were left in 

place." 987 F.2d at 815. And die court expressly clarified diat die benefit to die public must 

flow from die approved transaction, not from die modification of die CBA. Id. 

Elimination of collective bargaining obligations to improve the financial condition of 

earners and to rid diemselves of what diey view as burdensome and inconvenient provisions diat 

are irrelevant to die merger is simply not widiin die objectives of Section 11321 or Section 

11326. "The necessity limitation is explicit in § 11341(a), and we have no reason to believe diat 

die Congress meant to give die Commission any wider latitude to modify die provisions of a 

CBA where § 11341(a) does not apply; § 11347 on its face provides more, not less, generous 

labor protection dian does § 11341(a)." Guilford, supra, 987 F.2d at 814. 

This rationale of die Court of Appeals is ftmher supported by die mandatory labor 

protective conditions imposed in diis transaction pursuant to 49 U.S.C. § 11326. To ensure diat 

die protection required by Section 11347 is provided to affected employees, die Commission 

[now die Board] developed die labor protective co.nditions oi New York Dock imposed here. The 

first principle of New York Dock is diat of respect for existing collective bargaining obligations: 

Section 2 of Article I provides that "rates of pay, mles, working conditions and all collective 

bargaining and odier rights, privileges and benefits . . . under applicable laws and/or existing 

collective bargaining agreements . . . shall be preserved when changed by ftiture collective 

bargaining agreements or applicable statiites " Compare, Guilford, supra, 9ft7 F.2d at 814. 

Clearly, Article I, Section 2 cannot be read woodenly to "preserve" each and every 

13 



collective bargaining obligation in each and every transaction. Odierwise, diere would be no 

need for Article I, Section 4, which contemplates diat it will be necessary to modify diose 

provisions of collective bargaining agreements diat provide for die "selection of forces" and 

"assignment of employees." But neidier can Article I, Section 2 be read out of die New York 

Dock conditions entirely. 

Article I, Section 2 is simply a ". . . codification of prior rights, generally recognized 

since 1936," when die Washington Job Protection Agreement ("WJPA") protections were applied 

by die Commission or by die parties. Carmen H. supra, 6 I.C.C.2d 715. As die Commission 

pointed out in Carmen II, parties have routinely complied widi existing collective bargaining 

agreements and pennitted "limited modification" only where necessary to die completion of a 

transaction diat was approved by die Commission. Id And where parties were unsuccessftil in 

reaching agreement on reasonable accommodations, arbitrators used dieir audiority "to modify 

CBAs to die extent necessary to permit approved transactions to proceed." Id. 

The key to die interplay ber^een Article I, Sections 2 and 4 of die conditions, die 

Commission indicated, "lies in die history of negotiation and arbitration in die period between 

1940-1980." Carmen U, 6 I.C.C.2d at 752. During diat era, a principle of accommodation was 

derived from die express language of Sections 4 and 5 of WJPA (which now effectively appear 

in Article I, Section 4 of die New York Dock conditions). By dieir tenns, diose sections require 

diat provisions must be made for "die selection of forces" and "assignment of employees made 

necessary by die transaction." Arbitrators dierefore limited their subordination of collective 

bargaining provisions to diose which affected die transfer of work, integration of seniority 

agreements, and reassignment of employees diat were necessary to achieve a consolidation. See. 

14 



Carmen II, 6 I.C.C.2d at 742. As the Commission recognized in its Southem decision. Section 

5(2X0 (now Section 11326) required adherence to existing collective bargaining agreements, and 

second, appropriate compensation where provisions must be modified, to wit: 

[W]e impose formulae of protective conditions upon the carriers 
seeking specific permissive audioritj' juider Section 5(2) of the act, 
the piupose being to protect the interests of employees some of 
which in a particular case may well have been established under 
bargaining agreements executed pursuant to die Railway Labor Act. 
. . . These protective conditicns imposed upon carriers under 
Section 5(2)(f) which provide affected employees compensatory 
protections for wages, fringe benefits and other losses are designed 
to apply after the carriers have arrived at their adjustments of the 
labor forces in accordance with the governing provisions of their 
collective bargaining agreements so diat die carriers may be 
enabled to carry an approved transaction into effect, 

Southem, 331 I.C.C. at 169-70 (emphasis in original). The Commi.'sion noted diat it had 

demonstrated its concem for "die fulfillment of existing contractual obligations on die part ofthe 

carrier" as early as die 1930's. Id. at 158 (citations omitted). 

Arbitral incursions on collective bargaining agreements were limited by the notion diat 

the implementing agreements forged under die WJPA were intended to provide primarily for die 

selection of forces and assignment of employees diat was necessary to effectuate the 

consolidation. According to that principle of accommodation: 

[w]ork was transfened from one railroad to another despite 
contrary contractual provisions in CBAs. It was also obvious that 
contractual seniority rights were modified in order to consolidate 
rosters of die two separate, combining railroads. . . . We can 
assimie that the reassignment of employees would have regularly 
taken place despite CBA prohibitions. These actions are die sort 
that would be necessary to permit almost any consolidation of the 
fimctir.̂ s of two merging railroads. 

Carmen II, 6 I.C.C.2d at 742, citing Southern. 
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When Article I, Section 2 was added to die conditions, it made explicit what had 

previously been implicit and generally accepted in die rail industry by earners and unions alike 

since 1936. Consequently, die adoption of Article I, Section 2 did not provoke die hue and cry 

diat would have accompanied any "radical change" in di: balance diat had prevailed for decades. 

Carmen II, 6 I.C.C.2d at 720. As die Comniission repc "xi, "Article I, Section 2, appears 

acceptable to all parties." Carmen //. 6 I.C.C.2d at 797 n. 16. For diat reason, "no one 

commented when diis language became part of die Commission's merger conditions in 1979." 

Id. at 750. Neidier Article I, Section 2. nor Article I, Section 4 "tmmps" die odicr, and neidier 

should be read out of die New York Dock conditions. Instead, diey "e-ist in pari materia and 

accordingly must be read togedier in a way diat gives effect to each." Carmen II, 6 I.C.C.2d at 

798. Collective bargaining agieements should not be ovenidden under Section 11321(a) simply 

to facilitate a transaction, but will be required to yield only when and to die extern necessarv. i.e., 

"required," to pcnmit die approved transaction to proceed. 

Article I, Sections 2 and 4 can be dius hamionized in aii approach diat worked 

successftilly during die 40-year "era of accommodation." Carmen II, 6 I.C.C.2d at 721. As die 

Commission recognized. Article I, Section 2 "does have significance as a Congressional directive 

diat, to die extent possible, die terms of CBAs are to be preserved." Carmen //, 6 I.C.C.2d at 

720. Thus, under Article I, Section 2, die parties and arbitrators must abide by existing collective 

bargaining agreements unless changes are necessarv to pennit die approved transaction to 

proceed. See. Carmen //, 6 I.C.C.2d at 749 ("only diose changes in CBAs necessary to peraiit 

an approved transaction will be appropriate"). 

Changes diat are made under diat standard "will not undemiine labor's rights to rely 
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primarily on die RLA for diose subjects traditionally covered by diat statute." Id. at 752-53. By 

giving proper effect to Article I, Section 2, die Board does not deprive carriers of dieir ability 

to consummate an approved transaction. It merely deprives diem of any claimed "hunting 

license" to seek out and idiminate or dilute any collective bargaining provision that stands in the 

way of cost savings, adr.iinistrative efficiency or some odic. general economy. By die time 

carriers seek die approval of die Board for a proposed transaction, diey have assessed bodi die 

benefits and die costs of the transaction diey propose to die Boa d as part of dieir "due 

diligence." Accordngly, diey have fiill 'Knowledge of die obligations diat accompany die 

transaction fov which diey seek approval and can reasonably be held applicable to diem. Absent 

necessity, carriers "should not easily be relieved of obligations voluntarily undertaken." Carmen 

//, supra, 6 I.C.C.2d at 720-21. 

In Dispatchers, supra, die Supreme Court clarified diat obligations imposed by collective 

bargaining agreements could be exempted if all statutory prerequisites were met. The Court 

specifies diat diose statutory prerequisites include a determination diat die canier has satisfied 

die labor protective conditions established under Section 11326-widiin .vhich .\rticle I, Section 

2 squarely and securely resides. Thus, nodiing in die Supreme Coiui's decision suggests diat die 

Commission's recognition, expressed in Carmen II, of die rightful place of Article I, Sec*ion 2 

is misguided. Indeed, "die respect for labor contracts" diat die Commission demonstratei in die 

era of accommodation, id. at 749, is necessary in any attempt to achieve the balarxe necessary 

in large mergers between die Interstate Commerce Act and die Railway Labor Act. 

At times recently die Board has seemed iru nt on applying "necessity" under 49 U.S.C. 

§ 11321(a) in die sense used by die Supreme Court in McCullough v. Maryland, 17 U.S. 316 
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(1819), which is not a good source to justify such an expansive use. V/hat was before die Court 

in diat case was die notion of expansive constitutional powers of die central govemment from 

die "necessary and proper" clause of Article I of Uie U.S. Constitution. As Chief Justice Marshall 

said eariy in die decision: 

In considering this question, dien, we must never forget, that it is 
a constitution we are expotuiding. (emphasis in original) 

Here, we are considering a statute to which we must mor.- appropriately ascribe die common and 

everyday meaning of die words used according to die cardinal principle of statutory constmction. 

This IS made more clear later in die opinion, when Chief Justice Marshall expounds diat a nanow 

view of die "necessary and proper" clause is improper because die intention of die Constimtional 

Convention is evident from die context of die clause, i.e., its placement among die powers of die 

Congress, not its limitations, and it purport̂  to be an additional power, not a restriction. The 

immunity provision has no similar context. Moreover, statutory exceptions, such as die immunity 

provision, are generally held to a mle of nara>w, not broad constmction, ii. cases of ambiguity. 

Most importandy, die above-quoted sections of die Board's August 12, 1996 Merger 

Decision, v lich tellingly note die requirements of die Marchant Commitment Letter UTU 

extracted from UP here, indicate die propriety of applying "necessary" in die sense of "required," 

as discus.sed hereinabove, in diis particular docket as to CBA changes. In fact, die remarks of 

Commissioner Owen in die August 12, 1996 Merger Decision explicitly so state at page 251 

thereof 

A. The Arbitration Award Impermissibly Deals Widi A Representivtioi 
Issue Outside Tlie Board's And Arbitrator's Jurisdiction. 

After selecting application of die Eastem District Collective Bargaining Agreement, widi 
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modifications, in both tne Salt Lake City and Denver Hubs, as proposed by the Carrier, at page 

4 of the Award, the arbitrator states: 

[I]f the Eastern District Genera! Chairman and Carrier are not able 
to agree within 30 days of diis Award who die specific employees 
[to be protected] are.... 

Again, at page 5 of the Award, the arbitrator states; 

This Award is final and effective immediately. Should die 
Organization and the Carrier desire to continue negotiations over 
other elements dien diey should so proceed. These negotiations 
should be between die Eastem Distnct General Chairman and die 
Canier. These would be voluntary and not subject to Section 4 
New York Dock arbitration if diey do not prove fruitfiil. 

In Railway Labor Executives' Association v. National Mediation Board, 29 F.3d 655, 38 

F.3d 1224 (D.C. Cir. 1994) (en banc), die Court of Appeals clearly held diat die Railroad Merger 

Procedures promulgated by die NMB. which permitted invocation of die representation 

iurisdiction of the Board tmder Section 2 Ninth of die Railway Labor Act (45 U.S.C. § 152 

Ninth) by a carrier or the Board itself were judicially reviewable as a gross violation of the Act 

and were contrary to the plain meaning and legislative history of die Railway Labor Act. Thus, 

even the govemmental body exclusively responsible for resolution of representation issues on this 

nation's railroads cannot itself or upon application of a carrier resolve a representation issue. 

Neither this Board, nor an arbitrator acting under its audiority, have any jurisdiction to address 

any issue connected with representation. It is die office of UTU as the duly designated 

representative for the crafb or classes involved herein under the Railway Labor Act to direct the 

carrier to the person or persons it must "treat with" with respect to any particular issue. Those 

portions of the Award identified hereinabove should be reviewed, and upon such review should 

be modified by referring to die UTU, instead of die Eastem District General Chairman. 

1? 



B. The Arbitration Award's Approval Of The Carrier's Requested 
Forced Transfer Of DRGW Employees From The DRGW Hospital 
Association To The UP Hospital Association And Odier "Fringe 
Benefit" Should Be Reviewed And Set Aside As Violative Of 
Article I, Section 2 Of The New York Dock Conditions Since This 
Change In "Fringe Benefits" Is Su'cj-ct To Negotiation Widi And 
Agreement By UTU 

The Yost arbitration decision dated April 24, 1997 permits implementation of diat part 

of die carrier's submission and proposed agreement for die Denver and Salt Lake City Hubs 

reg? rding die issue of healdi and welfare which states: 

"Employees not previously covered by die UPED agreement shall 
have 60 days to join die Union Pacific Association in accordance 
widi that agreement." 

This provision was pre.'-nted in die written carrier submission stating diat die Eastem 

District agreement requires diat employees coming under diat agree. i?nt be covered under die 

UP Hospital Association. The LT» relied on an arbitration (NRAB Fiist Division Award 24158) 

in making diis proposal. This Fi't Division award was a grievance arbitration under die Railway 

Labor Act by a group of employees between die UP-MOP at one particular location. It was not 

an implementing agreement arbitration in diat merger. Kurtz Declaration, Appendix C, ^ 3. 

The specific issue of healdi and welfare coverage was not in the initial proposed 

agreement offered by die UP, and was never raised, at any tim«. during negotiations. Id. at H 4. 

No exchange ever took place among d e DRGW General Chairmen involved and odier UTU 

representatives, who were present at all n.-rger meetings. Id. 

It should be noted diat only diree copies of die canier's submission were available at die 

time of the hearing for the UTU board members who participated. Id. at f 5. lhe DRGW 

General Chairmen present were not able to review wbat was contained dierein and it was only 
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briefly covered by the carrier at the hearing. Id. Copies of the canier's submission were later 

mailed to die General Chairmen by UTU. 

The Gene.fal Chairmen agreed to submit a unified proposal of one collective baigaining 

agreement as to the Salt Lake City Hub, that being die Eastem District Agreement. Id. at ^ 6. 

Generally, the issue of health and welfare has always been separate and apart from work mles 

and pay issues. Id. It is handled separately at the national level widi a Committee having I'le 

audiority to act for all rail lalor. Id. The affected DRGW General Chairmen, who agreed to die 

approach of one collective bargaining agreement, believed that the employees would be protected 

by the provisions of New York Dock which requires negotiations on all such issues. Ia Hie 

element of surprise is n̂ t̂ a tactic which should be upheld by die interest arbitration process. 

Union representatives, employees and retirees ao not wish to automatically go to the UP 

Hospital Association, and believe that a choice should have been discussed and offered the 

employees at the time of negotiations. Id. at f 7. In fact, die matter of choice was first raised 

by UP with other employee groups. UP Labor Relations officer Geneva Dourisseau and Doug 

Smith called UTU General Chairperson John Kurtz, also Chairman of the DRGW Employees' 

Hospital Association since 1976, in December, 1996 and discussed the sante issue regarding the 

carmen craft. Id. Some carm'.n we e being transfened to other locations and coming under 

different collective bargaining agreements, but were offered a choice of health plans. Id. 

Clerical employees transfened to other locations under the same scenario were offered the same 

choice, and a UP-TCU Agreement dated December 18, 1996 so shows. Id. In addition, the 

carrier negotiated one agreement for die Denver Hub with the BLE in die same scenario as the 

UTU, that being die Eastem District Agreement. Id. Tb; employees v ere offered a choice of 
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plans widiin that agreement. Id. Clearly, die UP was cognizant of the requirements of New York 

Dock in die odier negotiations, and the same obligation should apply here. 

The DRGW Hospital Association is financially stable, widi assets at an all-time high. Id. 

at f 8. It is well known in this industry that active employees support and subsidize retirees on 

hospital association carriers. Id. However, a v/ididrawal of complete groups jeopardizes this 

stability to die detriment of the odier employees, and specifically die retirees. Id. Ciurendy, the 

premium.<; on the DRGW are nearly $300 lower for a retired couple with no annual dmg 

limitations dian exist widi UP. Id. The nearly 2,500 retirees in die JRGW will unnecessarily 

be faced widi drastic plan changes for elderly people on fixed incomes, some of who have been 

retired for over twenty years, who are not drawing significant retirement incomes some of whom 

may not be able to pay the increased costs. Id. 

The purpose of New York Dock and die protection provisions is clearly to allow a 

protective period of time to elapse before a person is placed in a worse position with regard to 

pay and odier benefits, especially healdi and welfare "fiinge benefits" as die law and precedent 

hereinabove indicates. The parties may agree to other terms by negotiations. The issue is 

negotiable, and at a minimum, die employees should be offered A choice of plans in which to 

belong for die period of New York Dock, just as odier employees have been offered in odier 

employee negotiations with UP, and the award should be reviewed, and upon such review, 

language to diat effect should govem implementation in the Denver and Salt Lake City Hubs. 

C. The Carrier May Not Select The Collective Bargaining Agreement 
That Applies As A Matter Of Its Own Discretion. 

As to the issue of which collective bargaining agreement will apply in an Article I, 

Section 4 New York Dock arbitration, die Yost Award dated Apn! 14, 1997 adopts die UP's 
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proposals permitting UP's selection of die UP Eastem District agreement widiout delineating any 

standards for the selection. To begin widi, die Canier ma . . » demonstration of necessity for 

a single agreement as required by the law and precedent discussed hereinabove. Moreover, even 

if UP established the need for a single agreement, if standards are not set forth as to how to 

determine which collective bargaining agreement will be applicable in the absence of agreement, 

then a canier will never have to bargain, because it will pick die most desirable agreement from 

its standpoint, and diat cannot be permitted as "necessary" or under Section 11326. In all of die 

mergers involving die Union Pacific Railroad to date, diere has always been one common 

denominator so far as which collective bargaining agreement will apply. That common 

denominator has been die predominate collective bargaining agreements in effect in the territory 

comprehended by die Carrier's Operating Plan. Second Thompson Declaration, Appendix B, 1)4. 

That standard was followed in die UP/MOP Merger (ICC Finance Docket No. 30,000), die 

UP/MKT McrgeT (ICC Finance Docket No. 30,800) and die UP/C&NW Merger (ICC Finance 

Docket No. 32,133). 

In die Denver Hub, die UP Eastem District Agreement would be die predominate 

collective bargaining agreement, /rf. at ^ 5. In die Salt Lake City Hub, UTU, widi die involved 

General Chairpersons, made a proposal (Organization's Exhibit 9) diat offered die UP Eastem 

District Agreement in diat area as a result of trying to address the Carrier's needs at diat location. 

Id. While die UP Eastem DisOict Agreement is not die predoniinate agreement in die Salt Lake 

City Hub, it was die Agreement agreed upon by all of die General Chairpersons. Id. Arbitrator 

Yost gave no consideration to die history of die negotiarions leading up to diis Arbitration, 

because he accepted die proposals offered by the Carrier that die Organization had never seen 
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pnor to die Arbitration Hearing. The proposals were different from die Canier's earlier 

proposals. None of diem meet die "necessity" standard required under die law discussed 

hereinabove. 

The portion of die Yost Award pemiitting die UP to select a single agreement in die 

Denver and Salt Uke City "hubs" should be reviewed, and upon such review it should be 

clmiinated from die award, requiring UP to apply existing CBA's. In die altemative, it should 

be reviewed, and upon .;uch review, language should be inserted requiring application of dje 

predominate CBA widiout modification, in die absence of agreement. 

D. Seniority Modifications Permitted By The Arbitrator Are Not 
Necessary To Implement The Merger In The Salt Lake And Denver 
"Hubs." 

In Article vn, Section D of die Carrier Proposals adopted by die Yost Award, not only 

can die Carrier force employees outside of die Hub aft';r taking away dieir cun-ent system 

seniority rights, diey can also, wiJiin one (1) yeai, force die junior employees outside of die Hub, 

dien take away dieir seniority inside die Hub, and dien require diese sarr.e employees to 'establish 

a new seniority date outside of die Hub. Id at 10. ITiis is nodiing more dian an unnecessary 

manipulation of employees seniority rights, as well as an infringement on Crew Consist 

provisions diat allow employees to work blankable positions on dieir existing seniority districts 

providing diat diey cannot hold a must-fill position. Id Also, in die Denver Hub proposal, in 

Article U E on page 3, die Canier explains die advantage of having Zones, and diey completely 

reverses itself from die purpose stated in Section E by die language contained in Article Vm, 

Section D on page 10 of die proposal, /rf. at ̂  11. 
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On page 12 of die Carrier's proposal on bodi die Denver Hub and die Salt Lake City Hub, 

die issue of firemen is addressed. It should be noted diat in die Canier's Article I, Section 4 

Notice under New York Dock, diere never was a mention of firemen issues, nor did die Canier 

ever include such a provision in any of its proposals. Id at f 7. The Carrier in its BLE 

Implementing Agreement in diis merger is attemptin? to change the following language contained 

in Article Xm, Section 1 (7) of die October 31, 19,S5 UTU National Agreement (id.). 

(7) Change Article m. Section 4 to read as tollows: 
"Section 4(a) - All firemen (helpers) whose seniomy as such was 
established prior to November 1, 1985 will be provided 
employment in accordance widi die provisions of diis Article until 
diey retire, resign, are discharged for cause, or are odierwise 
severed by nanire attrition; provided, however, diat such firemen 
(helpers) may be furloughed if no assignment working widiout a 
fireman (helper) exists on dieir seniority district which would have 
been available to firemen (helpers) under die National BittA 
Agreement of 1950 (as in effect on January 24, 1964), a.nd if no 
position on an extra list as required in Section 3 above exists on 
dieir seniority district subject to Section 5 of diis Article." 
(emphasis added) 

By taking away die firemen's existing seniority rights bodi in die Hub and outside and 

dien applviv^ paragraph F, page 13 of die BLE Agreement, die Carrier has circumvented die 

provisions of die LTU National Agreement widiout having to show any "necessity." Id. at t 8. 

The BLE provision reads as follows: 

"During die interim period, at locations outside die Hub where 
shortages exists and an insufficient number of applications are 
received for vacant positions, die junior engineer holding a surplus 
position in eidier Hub not having an application accepted to a 
shortage location shall be forced tc the vacancy." (Id.). 

These same junior engineers may very well be senior train service employees or pre-1985 

firemen. Id at H 9. This has die eff"ect of forcing LITU train and engine service members to 
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undesirable positions and/or locations and diereby restncting their ciurendy lamed seniority 

rights. Id. Their rights to be forced outside of areas where diey hold firemen and/or train service 

seniority should be restricted until such time as all such positions are filled. Id. 

The Carrier's attempt to limit seniority is also diametrically opposite to its position in the 

Operating Plan, Appendix A, at 256 (Organization's Exhibit 2): 

This type of consolidation is a win-win situation for employees, 
UP/SP and customers. It expands work opportunities for the 
affected employees and mitigates the adverse effects that 
historically have befallen employees on smaller, isolated seniority 
districts when business or operations shifted to a different route due 
to shipper routing changes, m.aintenance programs, disasters, etc. 

See also. Organization's Exhibit 6 at 174; Beardsly v. CNW, in UTU v. STB, D.C. Cir. 

No. 95-1621 (March 21, 1997), supra. 

The Yost Award's cavalier attitude toward seniority must be conected. UP made no 

demonstration of "necessity" widi respect to any of these seniority limitations, as required by the 

law discussed abov Indeed, die recent D C. Circuit decision in UTU v. STB, supra, related to 

an expansion, not a contraction of seniority. The Award should be reviewed, and upon such 

review the limitations on seniority exercise discussed above should be stricken from die adopted 

Carrier proposals. 

m. IF THE PETITION FOR REVIEW IS ACCEPTED, 
IMPLEMENTATION OF THE AW.*RD SHOULD BE 
STAYED PENDING DECISION F>Y THE BOARD. 

Should the Board accept die petition to review, implementation of the Award should be 

stayed pending decision since the altemative standard for equitable relief in Washington 

Metropolitan Area Transit Comm'n v. Holiday Tours, Inc., 559 F.2d 841 (D.C. C.r. 1977) can 

be shown by UTU, particularly as to senionty issues. Beardsly v. CNW, 850 F.2d 1255 (8di Cir. 
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1988), cert, denied, 489 U.S. 1066 (1989) (voided award under die March 4, 1980 agreement 

(adopted by the ICC as the protection in Rock Island line sales) because of failure to consider 

"unified position" of UTU as to seniority). 

The Carrier's pending implementation will for the most part implement its desired hub-

spoke mediod of operation at Denver and Salt Lake City. The dismptions to family life and die 

scrambling of the proverbial seniority egg diat will take place unless diis matter is stayed cannot 

be addressed by a later decision of diis Board. Courts have recopnized in die exercise of dieir 

equity jurisdiction that in such instances appropriate temporary and preliminary relief is warranted 

to protect die jurisdiction of a court (or in diis case die Board) to render an effective later 

decision. See, Brotherhood of Locomotive Engineers v. Missouri-Xansas-Texas R.R. 363 U.S. 

528 (1960) Indeed, die Supreme Court of die United States has recognized diat it is appropriate 

for diis Board, as successor to die ICC, to consider die "interests of justice" such as diose 

involved here in die background of labor protective conditions. United States v. Lowden, 308 

U.S. 225 (1939), see also. Union Pacific-Control-Chicago and North Westem, Finance Docket 

No. 31233 (Sub-No. 4) et al. (May 6, 1996-Service Date), supra. 

It is clear diat die altemative equitable standard for preliminary reUef in WMATC V. 

Holiday Tours, supra, has been met in light of die severe and ineparable harm diat will befall 

the employees and their families as described above, such diat an effective later determination 

cannot fix the harm. The balance of die hardships tips decidedly in favor of the employees, and 

the public interest factor as enunciated in Lowden, supra, and odier cases cited hereinabove 

regarding protective conditions favors UTU. Therefore. UTU need not show diat its ultimate 

success on die merits is a madiematical probability because it is obvious from what has been 

27 



stated herein that the issues UTU has raised that go to die merits are so serious, substantial, 

difficult and doubtful, as to make them a fair ground for litigation and thus for more deliberative 

investigation. WMATC v. Holiday Tours, supra, 559 F.2d at 844 (quoting Hamilton Watch Co. 

V. Benrus Watch Co.. 206 F.2d 738. (2d Cir. 1953) (footnote omitted). 

CONCLUSION 

The UTU requests die Board to accept this Petition and to decide the issues raised herein. 

The questions presented are new and not previously raised and answered. The answers thereto 

are critical to die employees represented by UTU. They are also critical to die Canier and die 

public, because if left unanswered, or if resolved incompletely and/or unfairly, dicy could lead 

to much litigation involving all concemed and cause employee unrest and loss of morale. 

Additionally, if die Petition is accepted for review, implementation of die Award should be 

stayed pending Board decision. 

Respecdully submitted. 

Clinton J. M " ' — ' / ' 
General Cot 
United Transportation Union 
14600 Detroit Avenue 
Cleveland, Ohio 44107 
(216) 228-9^00 
FAX (216) 22S-0937 

Attorney for United 
Transportation Union 
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ARBITRATION PROCEEDING 

United Transportation Union 
and 

Union P a c i f i c Railroad Company, et a l , 
Control and Merger - Southern Pâ  '.fic 
T r a nsportation Company, et a l . 

STB Finance Docket 
No. 32760 

Findinn.s and Awa]-ri 
Pursuant to A r t . I , 
Section 4, New York 

Conditions 

For t h e Ora^ini 

Byron A. Boyd, J r . , Assistant President 
C l i n t o n J. M i l l e r I I I , General Counsel 
J. P r e v i s i c h , General Chairman 

For t h e C a r r i P r ; 

W. S. Hinckley, General Director Labor Relations 
Dick Meredith, Asst. Vice President-Employee Relations, Planni 
Catherine J. Andrews, Assistant Director Labor Relations 
Mark E. Brennan, Operating Department 

ng 

FINDTNG.q; 

The p a r t i e s to t h i s dispute are the United Transportation 
Union and the Union P a c i f i c System/Southern P a c i f i c System. In 
Finance Docket No. 32760, the U.S. Department of Transportation, 
Surface Transportation Board (STB) approved the merger of the two 
systems which included various r a i l e n t i t i e s . 

In accordance w i t h New York Dock provisions the Carrier served 
n o t i c e s on the Organization's General Chairmen covering two 
geographical a-eas referred to by the Carrier as the Salt Lake Hub 
and the Denver Hub. The parties i n t h e i r submissions d e t a i l e d the 
n e g o t i a t i n g dates which covered approximately a 120 day period. 
The p a r t i e s were unable to reach an agreement and a request was 
made f o r a r b i t r a t i o n i n accordance with New York Dock. The p a r t i e s 
were unable to j o i n t l y select an a r b i t r a t o r and through a j o i n t 
l e t t e r to the National Mediation Board requested th a t one be 
appointed. By l e t t e r dated February 21, 1997 the undersigned was 
appointed by the National Mediacion Board. 

This a r b i t r a t i o n i s somewhat unique i n that i n addition to the 
normal terms and conditions of a r b i t r a t i o n , under New York Dock, 
the Organization requested a r b i t r a t i o n of what i s known ?s the 
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I S S S s e T t o th^Or':- • ' K ' ' ' ' ' ' ' ' ^^^^^^ C - - e r and 
commitments w\\\°^X^^^^^^^ P^-^ed f o r c e r t S n 
w i t h the Carrier'c f̂ ^ i e n t i r e merger process beginnina 
p o s i t i o n that the C a r r i e r V ^ ' ' ^ ' f ^ Organization's 
a r e s u l t the i ? ^̂ ""̂  ^° the commitments and as 

esuit the issues raised therein should be a r b i t r a t e d . 

Marchers,'l?9"'l.nJ'c^'J:Jina " ' ^ ^ . T ^ — - d e beginning on 

exposS: T ; ^ ' t r t l T o ' T c l f ^ ° organization's 
"•erger, 2. Gain p r S l o n c e r t i f f o , ^ ^ " " ! , ' ' ^ '° compieting the 
number ot employees and f r i f A"" """̂ '̂  -"""^ t ° r a 
oppor t u n i t y t̂ o / e t ^ i o p ^ a ^ ^ ^ i o ^ ^ r ^ y ^/y^t^e'^^to^^^^^ ^ 

areas 

merger and ope/ating ^ l a ^ ^ t S f o ^ '' • ^ ^^PP-^ ^^r the 
some changes'^ werr-necessarV' i n f ^ f ' ^ ^ ^ ^ t i o n ' s recognition that 
system that was r o t ilTeaal Lrnln. ^ ^ s e n i o r i t y 

not I l l e g a l , administratively burdensome or c o s t l y ! 
I t i s apparent that the w r i t e r PHH 

commitment l e t t e r understood the benefits °f the 
process than the p a r t i e s h«H r^r^Tn '^ ^ " f ̂ ^^s of a simpler merger 
n e g o t i a t o r s on both s'Ls f a l L d to ."."^^^^aken: however, ?he 
essence pushed the envelope too far Both n "V"^ benefits and i n 
m t h e i r proposals that wen^ bevonS ̂ h.f P^^ties included items 
Organization was the LvTna oarTv Tn "̂'̂^ necessary. While the 
the l e t t e r , t h e i r proposals i n c l u d L L f ' ' ' ' ' f ' ' ' " ^ a r b i t r a t i o n over 
as changing work r u l ^ s ! cherrv n f c k f n r " ."''"̂ ^̂ ^̂  ^̂ ems such 
beyond the number i n the coLum'ent c e r t i f i c a t i o n 
and a s e n i o r i t y system that ŵ c, ! ^ ^^^^ °^ r e l o c a t i o n 
p o t e n t i a l l y more c o s t l y HOWPVL i ^ ^ ' ^ ^ u ^ ^ ' ^ ^ ^ ^ burdensome and 
Which included an unnece^sarvTs .Vi ^^"^ Carrier's proposals, 
are brought before ?his a r S i t r f t o r ^'^""^ ^^^^ ̂ °^^^^t changes 
anything beyond w L t was co^temp^a^ed i n ' t h f ^ ' " i ^ ^ ^ ^ to say that 
not be used to es-aoe anv • . . ^ commitment l e t t e r w i l l 
c e r t i f i c a t i o n as provTded i k ? T n ^̂^̂^̂ ^̂  automatic 
f a i l e d to m.ake a voluntary agre^men^ ' ̂ "̂"̂ "̂̂  P^^^ies 
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nego-ciating team apparently f e e l there i s no need to reach a 
voluntary agreement i n order to achieve automatic c e r t i f i c a t i o n and 
have made demands that most c e r t a i n l y w i l l not lead to such a 
voluntary agreement. On the other hand, as mentioned above the 
Car r i e r has reached beyond the l i m i t s that would be acceptable to 
cr e a t i n g a voluntary agreement. 

Neither party should take comfort i n future negotiations that 
t h i s award provides for future automatic c e r t i f i c a t i o n . The 
commitment l e t t e r i s an example of responsible recognition of the 
needs of both p a r t i e s and for the f i r s t round of merger 
n e g o t i a t i o n s / a r b i t r a t i o n t h i s a r b i t r a t o r simply w i l l not s u b s t i t u t e 
his judgement for thoee behind the commitment l e t t e r . 

TERMS AND rnNDTTTniŷ .q 

One of the key areas of dispute deals with what i s "necessary" 
to accomplish the merger. In reviewing previous mergers and the 
need to coordinate employ<3es and operations at common points and 
over p a r a l l e l operations, i - ; i s proper to u n i f y the employees and 
operations under a single c o l l e c t i v e bargaining agreement and 
si n g l e s e n i o r i t y system i n each of the two Hubs. This does not 
mean the C a r r i e r has a u t h o r i t y to w r i t e a new agreement, but the 
C a r r i e r ' s s e l e c t i o n of one of the e x i s t i n g c o l l e c t i v e bargaining 
agreements to apply to a l l those involved i n a Hub as proposed i n 
t h i s case i s appropriate. 

While s e l e c t i n g one e x i s t i n g c o l l e c t i v e bargaining agreement 
puts many issues to res t , both p a r t i e s recognized i n the l e t t e r 
t h a t other changes may be necessary for a merger to accomplish a 
smooth flow of operations. These changes, however, were not to be 
monetary but operational. Such operational changes would include 
uhe combining of yards i n t o single terminals, consolidating pool 
f r e i g h t , l o c a l and road switcher operations and combining extra 
boards i n t o fewer extra boards that would cover the more expansive 
operations of the two Hubs. 

S e n i o r i t y i s always the most d i f f i c u l t part of a merger 
There are several d i f f e r e n t methods of p u t t i n g s e n i o r i t y together 
but each one i s a double-edged sword. In a merger such as t h i s one 
tha t also involves l i n e abandonments and alt e r n a t e r o u t i n g 
p o s s i b i l i t i e s on a regular basis, the tendency i s to present a more 
complicated s e n i o r i t y s t r u c t u r e as the Organization d i d . What i s 
ca l l e d for i s not a complicated structure but a more s i m p l i f i e d one 
tha t r e l i e s on New York Dock p r o t e c t i o n f o r those' adversely 
a f f e c t e d and not perpetuating s e n i o r i t y disputes long i n t o the 
f u t u r e . The Carrier's proposals f a i r l y address the issue i n both 
Hubs. 
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There are two issues that must hr addressed w i t h regards to 
crew consist. The f i r s t i s the special allowance/productivity fund 
issue and the second i s the Carrier's request f o r the least 
r e s t r i c t i v e yard/local provisions to overlay the Eastern D i s t r i c t 
agreement. The second i s easier to deal w i t h . I f the Carrier 
believed that another agreement would better f i t t h i s area, i t had 
the opportunity to select that agreement for t h i s area i n t o t a l . 
Since i t d i d not, t h i s a r b i t r a t o r w i l l not give a separate crew 
consist p r o v i s i o n to them. The Eastern D i s t r i c t agreement covers 
t h i s area with respect to crev; size and work i n both yard and road 
service. 

The special allowance/productivity funds must be coordinated. 
This a r b i t r a t o r does not see any undue advantage to the Carrier i n 
I t s proposal to pay out the e x i s t i n g funds and create a new ore. 
Those who would have been e l i g i b l e for a p r o d u c t i v i t y fund and 
s p e c i a l allowance had they worked under the Eastern D i s t r i c t 
agreement since t h e i r entry i n t o t r a i n service shall be e n t i t l e d to 
them under the new plan. Those who sold t h e i r special 
allowances/productivity funds previously are not e n t i t l e d to a 
w i n d f a l l now and would not be e l i g i b l e for those payments 
regardless of t h e i r s e n i o r i t y date. 

Without the commitment l e t t e r , the Carrier i s not required to 
c e r t i f y any employees as protected. The l e t t e r i d e n t i f i e a a number 
of employees to be protected and the Carrier's notices, as amended, 
i u e n t i f i e d a larger number. Since the Carrier's proposal exceeded 
the commitment l e t t e r , i t should protect the larger number 
referenced i n i t s notices. I f the Eartern D i s t r i c t General 
Chairman and Carrier are not able to agree w i t h i n 30 days of t h i s 
Award who the s p e c i f i c employees are, then i t s h a l l be the 
employees whose assignments are i n v o l u n t a r i l y changed u n t i l the 
number i n the notices i s reached. I f both proposals were proper 
and were not over reaching, as they were hero, then t h i s a r b i t r a t o r 
would not have imposed t h i s p r o v i s i o n . 

I have i d e n t i f i e d the major issues i n mere d e t a i l above and 
now t u r n to the proposals. In reviewing the proposals, t h i s Board 
f i n d s t h a t the Carrier's oroposals, including questions and 
answers, for each Hub, submitted to t h i s panel are appropriate for 
i n c l u s i o n as part of t h i s Award except for the f o l l o w i n g : 

Salt Lake Cit y proposal: 
1. A r t i c l e I I I A (2) and (3) concerning the metro complex. 
2. A r t i c l e IV B (1) concerning the 25 mile zone. 
3. A r t i c l e VI p r o t e c t i o n i s amended per above. 
4. A r t i c l e V I I I E. Concerning the least r e s t r i c t i v e crew 

consist. 



5. A l l questions and answers r e f e r r i n g to these eliminated 
sections. 

Denver Hub proposal: 
1. A r t i c l e IV B (1) concerning the 25 mile zone. 
2. A r t i c l e VI pr o t e c t i o n i s amended per above. 
3. A r t i c l e IX E concerning the least r e s t r i c t i v e crew 

consist. ^i-cw 

4. A l l questions and answers r e f e r r i n g to these eliminated 
sections. "ucv-. 

LAW*. S?K^ °f Carrier's proposed implementing agreement for the Salt 
t M s Avard attache<i hereto and m.ade a part of 

'^^^^ arbitrator is convinced from the facts of record that fhP 
ex?eot^'onT''t";\'" carrier's proposals as modified by the 
exceptions noted herein are necessary to effec t u a t e the STR'^ 

b™tina°\'h;'''''°" f " ' l ' ^ ' " ' '̂̂ '̂ ^̂ ^̂ ^ e f f i c i e S S xn operations 
operations. ^^""^"^ ^^^''^ ^""^ employees of the merged 

c°t?ifeS:rtîH-r4"--="̂^̂^̂^ 
Ĉ °r.̂ e''r̂ %̂ ^̂ ^̂ ^̂ ^̂  

5rr^."ooc. I ' ^ l T t r T t i ^ n ^ ' f t T H ^ r r n r t ^ r v / ^ ^ ^ ^ ^ ^ ^ ^ 

Signed chis 14th day of A p r i l 1997. 
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MERGER IMPLEMENTING 
AGREEMENT 

(Salt Lake Hub) 

between the 

UNION PACIFIC RAILROA^' COMPANY 
SOUTHERN PACIFIC RAILROAD COMPANY 

and the 

UNITED TRANSPORTATION UNION 

In Finance Docket No. 32760, the Surface Transportation Board approved the 
merger of Union Pacific Railroad Company/Missouri Pacific Railroad Company (Union 
Pacific or UP) with the Southern Pacific Transportation Company, the SPCSL Corp , the 
SSW Railway and the Denver and Rio Grande Western Railroad Company (SP) In 
approving this transaction, the STB imposed New York Dock labor protective conditions. 

In order to achieve the benefits of operational changes made possible by the 
transaction, to consolidate the seniority of all employees working in the territory covered 
by this Agreement into one common seniority district covered under a single, common 
collective bargaining agreement, 

IT IS AGREED: 

I. SALT LAKE HUB. 

A new seniority distnct shall be aeated that is within the following area: DRGW mile 
post 446 5 at Grand Junction, UP mile post 161.02 at Yermo, UP mile post 665.0 and SP 
mile post 553 0 at Elko, UP mile post 110 0 at McC«.nmon and UP mile post 847 at 
Granger and all stations, branch lines, industrial Irads and main line between the points 
identified. 

«. SENIORITY AND WORK CONSOLIDATION. 

The following seniority consolidation will be made: 

A. A new seniority district will be formed and master Seniority Rosters-
(UP/UTU) Salt Lake Hub-will be created for the employees working as Conductors, 
Brakemen, Yardmen (the tenn yardman shall, in this agreement, refer to all yard positions 
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including foreman, helper, utility man, herder, switchtender and post October 31, 1985 
hostlers^ and Firemen in the Salt Lake Hub on November 1, 1996. ( The term "trainmen" 
is used hereafter as a generic term to include all UTU-C,T&Y represented employees and 
where applicable all UTU-E represented employees) The four new rosters will be created 
as follows: 

1. Swttchmen/brakemen placed on these rosters will be dovetailed based upon 
the employee's current senionty date If this process results in employees having 
Identical senionty dates, seniority will be determined by the employee's cunrent hire 
date with the Carrier. 

2. Conductors placed on these rosters will be dovetailed based upon the 
employee's actual promotion date into the craft. If this process results in employees 
having identical senionty dates, seniority will be detennined by the employee's current 
hire date with the Canier. 

3 All employees placed on a roster may work all assignments protected by a 
roster in accordance with their seniority and the provisions set forth in this 
agreemenl 

4 New employees hired and placed on the rosters subsequent to the adoption 
of this agreement will have no prior rights. 

B. Employees assigned to the merged rosters with a seniority date prior to 
November 1, 1996, will be accorded primary pnor rights reflecting their previous seniority 
areas that remain in the Hub and secondary prior rights with dovetail rights being the final 
determination for selection purposes to pool operations as follows: 

POOL PRIMARY SECONDARY DOVETAIL 

l LC-MILFORD S. CENTRAL NONE YES 

SLC-POCATELLO IDAHO NONE YES 

SLC-Green River UPED/IDAHO-ratio NONE YES 

OG-Green River UPED DRGW YES 

OG-ELKO SP WP YES 

SLC-ELKO WP SP YES 

SLC-Provo/Helpef/Graixl Jd DRGW NONE YES 

SLC-PROVO DRGW NONE YES 

Milford-Provo/Helper SO CENTRAL DRGW YES 
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Milfnrd-Las Vegas So. Central/Las Vegas NONE YfcS 

Las Vegas-Yermo LAS VEGAS NONE YES 

Note 1: The Carrier does not plan Salt Lake City - Ogden pool operations and this 
service will be handled by an extra board or road switcher service. If sufficient extra 
work develops to sustain 4 or more pool tums, then a pool shall be established and 
pro rated on a 50/50 basis with Idaho prior right employees taking the odd 
numbered tums and DRGW prior right employees taking the even numbered turns. 

Note 2: Salt Lake City - Helper may be combined with either the Salt Lake City -
Grand Junction or the Salt Lake City - Provo pool 

Note 3: This Section does not limit the Csriier to these pool operations. New 
pools operated on prior rights areas will have the same primary pnor rights and 
those that operate over two orior right areas will be manned front the dovetail roster. 

Note 4: The Salt Lake City-EIko pool and the Salt Lake City-Grand Junction pool 
shall be single-headed operations with Salt Lake City as fhe home terminal The 
Carrier shall give ten days written notice of the change to single headed pools if not 
given in the original 30 day implementation notice 

C. Yard crews will not be restricted in a terminal where they can operate but the 
following will govern which employees will have preference for assignments that go on duty 
in the following areas 

LOCATION PRIMARY SECONDARY DOVETAIL 

ROPER DRGW IDAHO YES 

SLC-NorthYard/intermodal IDAHO DRGW YES 

OGDEN CURD/IDAHO SP YES 

ELKO WP SP YES 

CARLIN SP WP YES 

PROVO DRGW South Central YES 

Transfer Jot)s On Duty Point NONE YES 

LAS VEGAS LAS VEGAS NONE YES 

D. Road Switchers will work in a given area and may cross prior right boundaries. 
Employees shall have prior rights to road switchers based on the on duty points: 
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1 Salt Lake City - North laaho 

2. Salt Lake City - Provo DRGW 

3 Provo - Milford South Central 

4 Salt Lake City - Milford via Tintic: South Central 

5. In other areas the prior rights of the on duty points will govern 

E. Locals that continue current operations shall be prior righted. Locals that operate 
over mo-̂ e than one prior rights area shall be prior righted based on the on duty point. 

F. It is understood that certain runs home terminaled in the Salt Lake Hub will have 
away from home terminals outside the Salt Lake Hub and that certain runs home 
terminaled outside the Salt Lake Hub will have away from home terminals inside the Salt 
Lake Hub. Examples are: Salt Lake City/Ogden runs to Green River and Pocatello, and 
Portola/Sparks to Elko. It is not the intent of this agreement to create seniority rights that 
interfere with these operations or to aeate double headed pools For example, Sparks will 
continue to be the home terminal for Sparks/EIko runs and a dcjble headed pool will not 
be established 

0 . All trainman vacancies within the Salt Lake Hub must be filled prior to any trainman 
being reduced from the working list or prior to trainman being permitted to exercise to any 
reserve boards 

H. With the aeation of the new seniority district all previous seniority outside the Salt 
Lake Hub held by trainmen on the new rosters shall be eliminated and all seniority inside 
the Hub held by trainmen outside the Hub shall be eliminated. 

1. Trainmen will be treated for vacation and payment of arbitraries as though all their 
service on their original railroad had been performed on the merged railroad. 

J. Trainmen who have been promoted to Engine service and hold engine service 
seniority inside the Salt Lake Hub and working therein on November 1. 1996 shall be 
placed on the appropriate roster(s) using their various trainmen seniority dates. Those 
Engine service employees, if any, who do not have a tram service date in the Salt Lake 
Hub shall be given cne in accordance with the October 31, 1985 National Agreeme.".: 
Those engine service employees who previously came from ^n area that was not covered 
by an UTU-E contract shall be placed on the dovetail UTU-E roster with their current 
"reserve engineer" (fireman) seniority date. 
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III. TERMINAL CONSOLIDATIONS. 

The terminal consolidations will be implemented in accordance with the following 
provisions: 

A. Salt Lake Clty/Ogden Metro Complex. A new consolidated Salt Lake City/Ogden 
Metro Complex will be aeated to include the entire area within and including the following 
trackage: 

Ogden mile posts 989 0 UP east, 3 25 UP north and 780 21 SP west and to Salt 
Lake City mile posts 739.0 DRGW south and 781.17 UP west. 

1 All UP and SP pool, local, work train and road switcher operations within 
the SLC/Ogden Metro C omplex shall be operated as a single carrier operation. 

2. All road crews may receive/leave their trains at any location within the 
txjundaries of the new complex and may perform any work within those boundaries 
pursuant to the controlling collective bargaining agreements. The Carrier will 
designate the on/off duty points for road crews within the new complex with the 
on/off duty points having appropriate facilities for inclement weather and other 
facilities as cun-ently required in the collective bargaining agreement. The on-duty 
points shall be the same as the off-duty points. 

3. All raii lines, yards and/or sidings within the new complex will be considered 
as common to all crews working in, into and out of the complex. Ail crews will be 
permitted to perform all permissible rosl/yard moves . Interchange rules are not 
applicable for intra-carrier moves within the complex 

4. In addition to the consolidated complex, all UP and SP operations within the 
greater Salt Lake City area and al! UP and SP operations (including the OUR&D) 
within the greater Ogden area shall be consolidated into two, separate terminal 
operations. The existing switching limits at Ogden will now include the former SP 
rail line to SP Milepost 780 21. The existing UP switching limits at Salt Lake City 
will now include the Roper Yard switchino limits (former DRGW) to DRGW Milepost 
739.0. 

B. Provo. All UP anc* SP operations within the greater Provo area shall be 
consolidated into a unified terminal operation. 

C. Elko/Carlin. All UP and SP operations within the greater Elko and Carlin area shall 
be consolidated into a unified terminal operation at Elko Carlin will become a station 
enroute 
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O. General Conditions for Terminal Operations. 

1 Initial delay and final delay will be governed by the controlling collective 
bargaining agreement, including the Duplicate Pay and Final Terminal Delay 
provisions of the 1985 and 1991 National Awards and implementing agreements. 

2 Employees will be transported to/from their trains to/from their designated 
on/off duty point in accordance with Article VIII, Section 1 ofthe October 31, 1985 
National Agreement. 

3. The current application of National Agreement provisions regarding road 
work and Hours of Sen/ice relief under the combined road/yard service zone, shall 
continue to apply Yard crews at any location within the Hub may perform such 
service in ail directions out of their terminal. 

Note: Items 1 through 3 are not intended to expand or resirict existing rules. 

IV. POOL OPERATIONS. 

A. The following pool consolidations may be implemented to achieve efficient 
operations in the Salt Lake City Hub: 

1 Salt Lake City - Eiko and Ogden - Elko. These operations may be ain as 
either two separate pools or as a combined pool with the home terminal within the 
Salt Lake City/Ogden metro complex. This pool sen/ice shall be subject to the 
following: 

(a) If the pools are combined, then the former SP anrj WP trainmen shall 
have prior rights on a 40/60 basis. 

(b) If separate pools, the Carrier may operate the crews at the far terminal 
of Elko as one pool back to the metro complex with the crew being 
transported by the Carrier back to its original on duty point at the end of their 
service trip 

(c) The Can-ier must give ten days written notice of its intent to change the 
number of pools or to combine the pools at Elko for a single pool returning 
to Salt Lake City/Ogden. 
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(d) Since Elko will no longer be a home terminal for pool freight operations 
east to the metro complex a sufficient number of pool and extra board 
employees will be relocated to the metro complex. 

2 Salt Lake City - Green River/Pocatello and Ogden - Green River. These 
operations may be run as either one, two, or three separate pools. The Carrier s*̂ all 
determine whether to combine any or all of the pools imd shtMl give ten days notice 
of its combining of pools. 

3 Salt Lake City • Grand Junction/Helper/ Provo. These operations may be 
run as either one two, or three separate pools with the home terminal within the 
metro complex. The carrier must give ten days written notice of its intent to change 
the number of pools If run as a combined pool(s) then prior rights to the pool(s) 
shall be based on the percentages that existed on the day the ten oay notice is 
given. 

4 Helper-Grand Junction/Provo and Milford-Provo/Helper. Each of these 
operations will be run as a single pool. 

5 Other Service. Any pool freight, local, work train or road switcher service 
may be established to operate from any point to any other point within the new 
Seniority District with the on duty point within the new seniority district. 

Note: All service, with on duty points at Elko, operating to Winnemucca, but 
not including Winnemucca, shall be operated as part of the Salt Lake City 
Hub. 

6. The operations listed in A 1-4 above, may be implemented separately, in 
groups or collectively, upon ten (10) days written notice by the Carrier to the 
General Chairman Implementation notices governing item (5) above, shall be 
governed by applicable collective bargaining agreements. 

Note 1: While the Sparks-Cariin and Wendel-Carlin pools are not covered 
in this notice it is understood that they will operate Sparks-EIko and Wendel-
Elko and will be paid ajtual miles when operating trains between these two 
points pursuant to the current collective bargaining agreements and will be 
further handled when merger coordinations are handled for that area. 

Note 2 The Portola-EIko and Winnemucca-EIko pools shall continue to 
operate pursuant to the cunent collective bargaining agreements and will be 
further handled when merger coordinations are handled for that area. 

utuslc031797 



B. The ternis and conditions of the pool operations set forth in Section A shall 
be the same for all pool freight runs whether run as combined pools or separate pools. 
The terms and conditions are those of the designated collective bargaining agreement as 
modified by subsequent national agreements, awards and implementing documents and 
those set forth below The basic Interdivisional Service conditions shall apply to all pool 
freight service Each pool shall be paid the actual miles run for service and combination 
service/deadhead with a minimum of a basic day. 

1 Twenty-Five Mile Zone - At Salt Lake City, Ogden, Elko, Milford, 
Grand Junction, Helper, Provo, Green River, Las Vegas, Yermo and 
Pocatello pool crews may receive their train up to twenty-five miles on the 
far side of the terminal and njn on through to the scheduled terminal. Crews 
shall be paid an additional one-half (Vi) basic day for this service in addition 
to the miles run between the two terminals. If the time spent in this zone is 
greater than four (4) hours, then they shall be paid on a minute basis. 

Example: A Salt Lake City-Milford aew receives their north bound 
tram ten miles south of Milford but within the 25 mile zone limits and 
njns to Salt Lake. They shall be paid the actual miles established for 
the Salt Lake-Milford run and an additional one-half basic day for 
handling the train from the point ten (10) miles south of Milford back 
through Milford. 

Note: Crews receiving their trains on the far side of their terminal but 
within the Salt Lake-Ogden complex shall be paid under this 
provision. 

2. Turnaround Service/Hours of Service Relief. Except as p'̂ ovided 
in (1) above, turnaround service/hours of service relief at ooth home and 
away from home terminals shall be handled by extra boards, if available, 
pnor to setting up other employees Trainmen used for this service may be 
used for multiple trips in one tour of duty in accordance with the designated 
collective bargaining agreement njles. Extra boards may handle this service 
in all directions out of a terminal that is within the Hub. 

3. Nothing in this Section B (1) and (2) prevents the use of other 
employees to perform work currently permitted by prevailing agreements 

C. Agreement coverage. Employees working in the Salt Lake Hub shall be 
governed, in addition to the provisions of this Agreement by the UP Agreement 
covering the Eastem District for both road and yard, including all addenda and side 
letter agreements pertaining to that agreement, the 1996 National Agreement 
applicable to Union Pacific and previous National Agreement provisions still 
applicable Except as specifically provided herein, the system and national 
collective bargaining agreements, awards and interpretations shall prevail. None 
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of the provisions of these agreements are retroactive. Since the employees have 
not worked under a daily preference system in the yard the employees shall be 
governed by the regular application system for yard assignments and the daily 
preference system shall not apply in the Salt Lake Hub. 

D. After implementation, the application process be used to fill all vacancies 
in the Hub as follows. 

1. Prior right vacancies must first be filled by an employee with prior 
rights to the vacancy who is on a reserve board prior to considering 
applications from employees who do not have prior rights to the assignment 

2. If no prior right applications are received, then the junior dovetailed 
employee on a reserve board at the location who holds prior rights to the 
assignment will be forced to the assignment or permitted to exerc se 
seniority to a position held by another employee. 

3 If there are no prior right employees on one of the reserve boards 
covering the vacant prior right assignment, then the senior non prior right 
applicant will be assigned. If no applications are received then the most 
junior employee on any of the reserve boards v/ill be recalled and will take 
the assignment or displace a junior employee, il there are no trainmen on 
any reserve boards, then the senior furloughed trainman in the Salt Lake 
Hub shall be recalled to the vacancy. When forcing or recalling, prior rights 
trainmen shall be forced or recalled to prior right assignments prior to 
trainmen who do not have prior rights 

4. Non prior nght vacancies will be filled by the senior applicant from the 
dovetail roster. If no applicant then the junior emiployee on any reser/e 
board in the Hub shall be recalled to the vacancy in accordance with the 
provisions of the UPED reserve board agreement 

V. EXTRA BOARDS. 

A. The following extra boards may be established to protect vacancies 
and other extra board work in or out of the Salt Lake City/Ogden metro complex or 
in the vicinity thereof 

1. Ogden : One conductor and one brakeman/switchmen(total of two) 
extra boards to protect the Ogden-Green River Pool, and the Ogden-EIko 
Pool (if pools are operated separately), the Ogden yard assignments and all 
road switchers, locals and work trains between Ogden-Green River, 
Clearfield-McCammon and Ogden-EIko. 
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2. Salt Lake North: One conductor and one brakeman/switchmen (total 
of two) extra boards to protect the Salt Lake- Pocatello/Green River Pool, the 
Salt Lake-Elko pool, all Salt Lake Yard assignments and all road switchers, 
locals and work trains between Salt Lake to Wendover and Salt Lake to 
Clearfield except work trains may work all the way to Ogden 

Note: If the Carrier operates Metro Complex pools to Pocatello/ 
Green River and Elko then the above extra boards wil! convert to two 
sets of extra boards with one set covering east pool freight and one 
covering west pool freight. The east extra boards will also cover all 
road swilcher, locals, yard assignments and work trains at or between 
Salt Lake and Pocatello/Green River/Ogden with the west extra board 
covering these assignments between Ogden/Salt Lake and Elko, 

3 Salt Lake South: One conductor/brakeman extra board to protect 
Salt Lake -Milford/Helper/Grand Junction/Provo pool(s) and all road switcher 
local and work train assignments in this area. 

Note: The Carrier may operate more than these extra boards in the 
Salt Lake Metro complex When more than these extra boards are 
operated the Carrier shall notify the General Chairman what are.i 
each extra board shall cover. When combining extra boards the 
Carrier shall give ten (10) days written notice. 

B. The Carrier may establish or keep extra boards at points such as Milford. 
Provo, Helper, Elko, Las Vegas etc to meet the needs of service pursuant to the 
designated collective bargaining agreement provisions If there are less than three 
yard assignments at ^ny of these locations then the extra boards shall be 
conductor/brakemen/swiichmen boards If at least three yard assignments then the 
extra boards shall be separated into a conductor board and a brakemen/switchmen 
board. 

C. At any location where both UP and SP/DRGW extra boards exist the Carrier 
may combine these boards into one board. 

D. The Ogden and Salt Lake extra boards shall be filled off the dovetail roster. 
Extra Boards in prior right areas such as Milford, Las Vegas and Helper shall be 
filled using pnor rights Extra boards at the dual locations of Provo and Elko shall 
be filled on a 50/50 basis At Grand Junction the extra board will be a combination 
east-west board. 

VI. PROTECTION. 

The Surface Transportation Board has stated that adversely affected 
employees shall be covered by New York Dock protection. 
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Vll. IMPLEMENTATION 

A. This implements the merger of the Union Pacific and Southern Pacific 
railroad operations in the area covered by Notice 19W and any amended notices 
thereto. 

In addition, the parties understand that the overall implementation is being 
phased in to accommodate the cut over of computer operations, dispatching, track 
improvements and clerical support. 

B. The Carrier shall give 30 days written notice for implementation of this 
agreement and the number of initial positions that will be changed in the Hub. 
Employees whose assignments are changed shall be permitted to exercise their 
new senionty After the initial implementation the 10 day provisions of the various 
Articles shall govern. 

C. Pnor to the movement to reserve boards or transfers oi :tside the Salt Lake 
Hub, it will be necessary to fill all positions in the Salt Lake Hub. 

D. In an effort to provide for employees to follow their work to areas outside the 
Salt Lake Hub, the Carrier shall advertise vacanciss at locations outside lhe Hub 
for a period of one year from the implementation date, as long as a surplus of 
trainmen exist in the Hub, for employees to make application. The dovetail roster 
shall be used for determining the senior applicant Should an insufficient number 
of apr iications be received then the junior surplus employee shall be forced to the 
vacancy Employees who move by application or force shall establish new seniority 
and relinquish seniority in the Hub. 

ViiL CREW CONSIST. 

A Upon implementation of this agreement (award) all crew consist productivity 
funds that cover employees in the Hub shall be frozen pending payment of the 
shares to the employees both inside the Hub and outside the Hub A new 
p.oductivity fund shall be created on implemenlatiion day that will cover those 
employees in the Salt Lake Hub and the funds that cover employees outside the 
Hub shall continue for the employees who remain outside the Hub The Salt Lake 
Hub employees shall have no interest or share in payments made to those funds 
after implementation date 

B Payments into the new productivity fund shall be made in compliance with 
the UPED aew consist agreement Those employees who would have participated 
in the shares of the productivity funds had they olginally been hired on the UPED 
shall be eligible to participate in the distribution of the new fund except as stated 
in (D) below. 
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C Employees who would have been covered under the UPED special 
allowan-^ provisions had they been hired originally on the UP Eastern District shall 
be entitled to a special allowance u'̂ der those provisions except as stated in (D) 
below 

D Those employees who sold their special allowances/productivity funds 
previously are not entitled to those payments under this agreement (award). 

E While the UPED crew consist agreement will govern this Hub the Carrier is 
not required to place yardmen/brakemen on any local, road switcher, yard or other 
assignment anywhere in the Hub that is was not required to use under the least 
restrictive crew consist agreement that previously existed. 

IX. EA-MILIARgATION. 

A. Employees will not be required to lose time or 'ride the road" on their own 
time in order to qualify for the new operations. Employees will be provided with a 
sufficient numbe> of familiarization trips in order to become familiar with the new 
territory Issues concerning individual qualifications shall be handled with local 
operating officers The paries recognize that different terrain and train tonnage 
impact the number of trips necessary and the operating officer assigned to the 
merger will work with the local Managers of Operating Practices and local chairmen 
in implementing this section. 

X. EIREMIN 

A. This agreement also covers firemen Pre-October 31, 1985 firemen will only 
have senionty in the Salt Lake Hub and if unable to work an engineer's assignment 
or a mandatory firemen's/hostler psotion they shall be permitted to hold a fireman's 
postion first in their prior rights area and second, using their dovetail seniority, 

B. Post October 31, 1985 firemen shall continue to be restricted to mandatory 
assignments and if unable to hold an engine service postion will be required to 
exercise their train servtce seniority in the Hub. 

XL HEALTH AND WELFARE 

Employees not previously covered by the UPED agreement shall have 60 
dLays to join the Union Pacific Hospital Association in accordance with that 
agreement. 
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QUESTIONS AND ANSWERS -UTU SALT LAKE HUB 

Article 1 - SALT LAKE HUB 

01 

A1 

Does the new senionty distnct change switching limits at the mile posts 
indicated? 
No It is the intent of this agreement to identify the new seniority temtory and 
not to change the existing switching limits except as specifically provided 
elsewhere in this agreement. 

02. 
A2. 

Which Hub is Grand Junction in? 
For seniority purposes trainmen are in the Denver Hub, however due to the 
unique nature of Grand Junction being a home terminal for one Hub and 
away from home for another Hub, the extra board may perform service on 
both sides of Grand Junction. 

03 
A3 

What Hub are the Valmy coal assignments in? 
Because they are on duty at Elko and work to or short of Winnemucca. but 
not including Winnemucca, they are part of the Salt i.ake Hub. This is also 
true of assignments that work out of Carlin but short of Winnemucca 

Article II - SENIORITY AND WORK CONSOLIDATION 

04 
A4 

How long will prior rights rosters be in effect? 
They will lose effect through attrition. 

05 
A. 5. 

Do the OUR&D rosters and agreements survive this merger? 
No 

0 6 

A.6 

It is the intent of Article II B note 4 to operate SLC-EIko and SLC-Grand 
Junction as one pool? 
No, each of these pool are now double headed and it is the intent of that 
note to run each pool as a single headed pool and not combine them with 
each other. 

07 

A7, 

In Article 11(G), what does it mean when it refers to protecting all trainmen 
vacancies within the Hub? 
if a vacancy exists in the Salt Lake Hub. it n.ust be filled by a prior rights 
employee prior to placing employees on resen/e boards. If a non prior rights 
employee is working in the Salt Lake Hub then a prior rights employee must 
displace that person prior to prior right trainmen going to a reserve board. 
If a vacancy exists in a pool and a trainman is on a reserve board that 
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person will be recalled prior to the carrier using trainmen who do not hold 
reserve board rights or hiring new trainmen.. 

08 
A8 

Will existing po»)l freight tenns and conditions apply on all pool freight runs? 
No The terms and conditicns set forth in the controlling collective 
bargaining agreements and this document will govern. 

09 

09 

What IS the status of an employee who placed in the Hub efter November 1. 
1996 but prior to the implementation of this Award? 
They shall be placed on the roster using their dovetail date but they shall not 
have any prior rights. 

OIO 
AIO. 

Will an employee gain or lose vacation benefits as a result of the merger"? 
No 

011. 
A l l . 

When the agreement is implemented, which vacation agreement will apply? 
The vacation agreements used to schedule vacations for 1997 will be used for 
the remainder of 1997. Thereafter the Eastem Distnct Agreement will govern. 

012 

A12. 

If a local operated by a UP Idaho trainman previously went on duty at 
the UP North Yard now goes on dut>' at the Roper Yard, does it now operate 
over more than one seniority district or is it continuing current operations? 
Changes in on duty points within a terminal or the travel over other trackage 
in a terminal does not alone alter the "continue current operations" intent of 
the .Agreement. 

013 
A13. 

What i< the status of firemen's seniority? 
Firemen seniority will be dovetailed in a similar manner as trainmen. 

ARTICLE lli - TERMINAL CONSOLIDATIONS 

014 

A14, 

Are the national road/yard zor.es covering yard aews measured by the 
metro complex limits or from the switching limits where the yard assignment 
goes on duty? 
The switching limits where the yard aew goes on duty. 

015. 

A15 

If crews go on duty in the Complex short of Ogden, is Ogden part of the 
initial terminal? 
No, it IS an intermediate point. 

ARTICLE IV - POOL OPERATIONS 

016. If the on duty point for the Salt Lake - Green River pool is moved from North 
Yard to Roper Yard, will the mileage paid be inaeased? 
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A16 Yes The mileage will be from the center of Roper Yard to Green River. 

017 Can you give some examples of v̂ ork currently permitted by prevailing 
agreements as referenced in Article IV B 3? 

A17. Yes, yard aews are currently permitted to perform hours of service relief in 
the road/yard zone established in the National Agreement. ID aews may 
perform combination deadhead service and road switchers may handle 
trains that are laid down in their zone 

018 Because of the elimination of Elko as a home terminal for pool service what 
type of job assignment will the trainmen who remain at Elko protect? 

A18. The Camer anticipates that for those trainmen who remain in this area, that 
based on manpower needs, the guaranteed extra board will protect extra 
locals, branch line work (Valmy coal), yard vacancies, short turnaround 
service, HOSA relief work and so forth. 

019 Will the Carrier change the Las Vegas-Milford pool to a single-headed pool? 
A19. No, not as a result of this merger notice. Article IX of the 1986 National 

Award would govern any future action. 

Q20. If a crew in the 25 mile zone is delayed in bringing the train into the original 
terminal so that it does not have time to go on to the far tenninal. what will 
happen to the aew^ 

A20. Except in cases of emergency, the aew will be deadheaded on to the far 
tenninal 

021. Is It the intent of this agreement to use aews beyond the 25 mile zone*? 
A21. No 

022. In Article IV(B), is the Vz basic day for operating in the 25 mile zone frozen 
and/or is it a duplicate payment/ special allowance? 

A22. No, it is subject to future wage adjustments and it is not & .-ilicate pay/special 
allowance. 

023 How is a aew paid if they cpsrjte in the 25 mile zone? 
A23. If a pre-October 31, 1985 trainmen is transported to its train 10 miles south 

of Milford ana he takes the train to Salt Lake and the time spent is one hour 
south of Milford and 9 hours 17 minutes between Milford and Salt Lake with 
no initial or firuil delay earned, the employee shall be paid as follows: 

A. One-half basic day for the service South of Milford because it 
is less than four hours spent in that service. 

B The road miles between Salt Lake and Milford (207). 
C One hour overtime because the agreement provides for 

overtime after 8 hours 17 minutes on the road trip oetween 
Sail Lake and Milford. ( 207 miles divided by 25 = 8'17") 

utuslc031797 15 



024 Would a post October 31, 1985 trainman be paid the same? 
A24 No. The National Disputes Committee has determined that post October 31. 

1985 trainmen come under the overtime rules established under the National 
Agreements/Awards/lmplementing Agreements that were effective after that 
date for both pre-existing njns and subsequently established runs. As such, 
the post October 31,1985 trainman would not receive the one hour overtime 
in C above but receive the payments in A & B. 

025 How will initial terminal delay be determined when performing service as 
outlined above? 

A25. Initial terminal delay , - iws entitled to such payments will be governed by 
the applicable collective bargaining agreement and will not commence when 
the aew operates back through the on duty point. Operation back through 
the on duty point shall be considered as operating through an intermediate 
point. 

026 What does 'at the location" mean in Article IV D 2? 
A26 This is a gegraphical term that forces junior employees in the general 

location to a vacancy rather than someone much farther away. 

027 Is the identification of the UP Eastem District collective bargaining agreement 
in Article IV(C) a result of collective bargaining or selection by the Camer? 

A27. Since UP purchased the SP system the Carrier selected the collective 
bargaining agreement to cover this Hub. 

028 When the UP Eastern District agreement becomes effective whnt happens 
to existing claims filed under the other collective bargaining agreements that 
formerly existed in the Salt Lake Hub? 

A28. The existing claims shall continue to be handled in accordance with those 
agreements and the Railway Labor Act. No new claims shall be filed under 
those agreements once the time limit for filing claims has expired for events 
that took place prior to the implementation date. 

029. In Article IV(D), if no applications are received for a vacancy on a prior rights 
assignment, does the prior right trainman called to fill the vacancy have the 
right to displace 2 junior prior right trainman from another assignn.ent? 

A29 Yes That trainman has the option of exercisir.g his/her seniority to another 
position held by a junior prior right employee, within the time frame specified 
in the controlling collective bargaining agreement, or accepting the force to 
the vacancy. 
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ARTICLE V • EXTRA BOARDS 

030 How many extra boards will be combined at implementation? 
A30 It is unknown at this time. The Carrier will give written notice of any 

consolidations whether at implementation or thereafter. 

031 Are thes«» guaranteed extra boards? 
A31 Yes The pay provisions and guarantee offsets and reductions will be in 

accordance with the existing UPED guaranteed extra board agreement. 

ARTICLE VI - PROTECTION 

032 ' tiat is loss on sale of home for less than fair value? 
A32 This refers to the loss on the value of the home that results from the Carrier 

implementing this merger transaction. In many locations the impact of the 
merger may not affect the value of a home and in some locations the merger 
may affect the value of a home. 

033 If the parties cannot agree on the loss uf Tdir value what happens? 
A33. New York Dock Article I, Section 12(d) provides for a panel of real estate 

appraisers to determine the value before the merger announcement and the 
value after the merger transaction. 

034. ^ ^ a t haj cens if an employee sells a $50,000 home for $20,000 to a family 
member? 

A34 That lo r lOt a bona fide sale and the employee would not be entitled to a N ̂ w 
York Dock payment for the difference below the fair value. 

035 What IS the most difficult part of New York Dock in the saie transaction? 
A35. Determine tho value of the home before the merger transaction. While this 

can be done through the use of professional appraisers, many people think 
their home is valued at a different amount. 

036 Who is required to relocate and thus eligible for the allowance? 
A36. An employee who can no longer hold a position at his/i location and must 

relocate to hold d position as a result of the merger. This excludes 
employees who are borrow outs or forced to a location and released. 

037 Are there mileage components that govern the eligibility for an allowance? 
A'J7. Yes, the employee must have a reporting point farther than his/her old 

reporting point and at least 30 miles between the current home and the new 
reporting point and at least 30 miles between reporting pointr 
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038 Can you give some examples'' 
A38 The following examples would be applicable. 

Example 1 Employee A lives 80 miles north of Salt Lake and works 
a yard assignment at Sait Lake As a result of the merger he/she is 
assigned to a road switcher with an on duty point 20 miles north of 
Salt Lake Because his new reporting point is closer to his place of 
residence no relocation benefits are allowable. 

Example 2 Employee B lives 35 miles north of Salt Lake and goes 
on duty at tt.3 UP yard office in Salt Lake As a "-esult of the merger 
he/she goes on duty at the SP yard office which is six miles away No 
relocation benefits are allowable. 

1 

Example 3: Employee C lives in Elko and is unable to hold an 
assignment at that location and places on an assignment at Salt 
Lake. The employee meets the requirement for relocation benefits. 

Example 4: Employee D lives in Salt Lake and can hold an 
assignment in Salt Lake but elects to place on a Road Switcher 45 
miles north of Salt Lake Because the employee can hold in Salt 
Lake no relocation benefits are allowable 

039 Are there any restrictions on routing of traffic or combining assignments after 
implemer .tation? 

A39 There are no restrictions on the routing of traffic in the Salt Lake Hub once 
the 30 day notice of implementation has lapsed. There will be a single 
collective bargaining agreement and limitations that currently exist in that 
agreement will govern (e g radius provisions for rosd switchers, road/yard 
moves etc) However, none of these restrictions cover through freight 
routing The combining of assignments are covered in this agreement. 

Article VIII - IMPLEMENTATION 

040 On implementation will all trainmen be contacted concerning job placement? 
A40 No, the implementation process wiil tDe phased in and employees will remain 

on their assignments unless abolished or com.bined and then they may place 
on another assignment or on a reserve board depending on their seniority 
rights The new senionty rosters will be available for use by employees who 
have a displacement, 

041. How will the new extra boards be created? 
A41 When the Carrier gives notice that the current extra boards are being 

abolished and new ones aeated in accordance with the merger agreement, 
the Carrier will advise the number of assignments for each extra board and 
the effective date for the new extra board. The trainmen will have at least 
ten days to make application to the new extra board and the dovetail roster 
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will be used for assignment to the Board It is anticipated that the extra 
boards will have additional trainmen added at first to help with the 
familiarization process. 

Q42 Wiil the Camer transfer all surplus employees out of the Hub? 
A42. No. The Carrier will retain some surplus to meet anticipated attrition and 

growth, however, the number will be determined by the Camer 

QA:}, When will reserve boards be established and under what conditions will they 
be governed? 

A43. When reserve boards are established they will be governed by the current 
reserve board agreement covering the UP Eastern District 

GENERAL 

044 Do the listing of milepos»s in Article 1 mean that those are the limits that 
employees may work? 

A44 No, the mile posts reflect a seniority district and in some cases assignments 
that go on duty in the new seniority district will havo away from home 
terminals outside the seniority distnct which is common in many 
interdivisional runs. 

045 If the milepost is on the east end ot Yermo can the aew perform any work 
in the station of Yermo west of the mile post? 

A45. Yes, Yermo is the away from home terminal and the aew may perform any 
work that is permissible under the Eastern District collective bargaining 
agreement as the crew does now under its current agreement. If a yard 
assignment is establisried it will not be filled by employees from the Salt 
Lake Hub 

046 W'll all pool freight be governed oy the same ailes? 
A46 Yes all pool freight will be govemed by the UPED interdivisional mles, such 

as but not limited to, initial terminal delay, overtime, $1.50 in lieu of eating 
en rcu*e. 

047 Will all e.nployees be paid the same? 
A47. No, the current rules differ between pre and post October 31, 1985 

employees with regards to such items as entry rates, duplicate payments 
and overtime. Since those are part of the National Agreements that 
supersede \oca\ rules they will continue to apply as they have applied on the 
UPED prior to the merger 

048 What will the miles paid be for the runs? 
A48 Actual miles between tenninals with a minimum of a basic day as determined 

by the National Agreement, 
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MERGER IMPLEMENTING AGREEMENT 
(Denver Hub) 

between the 

UNION PACIFIC/MISSOURI PACIFIC RA»LR'̂ AD COMPANY 
SOUTHERN PACIFIC TRANSPORTATION COMPANY 

and the 

UNITED TRANSPORTATION UNION 

In Finance Docket No. 32760, the U S. Department of Transportation, Surface 
Transportation Board ("STB ') approved the merger of the Union Pacific Corporation ("UPC"), 
Union Pacific Railroad Company/Missouri Pacific Railroad Company (collectively referred to 
as "UP") and Southem Pacific Rail Corporation, Southem Pacific Transportation Company 
("SP"), St. Louis Southwestem Railway Company ("SSW), SPCSL Corp., and The Denver 
& Rio Grande Westem Railroad Company ("DRGW") (collectively referred to as "SP"). In 
approving this transaction, the STB imposed New York Dock labor protective conditions. 

In order to achieve the benefits of operational changes made possible by tt̂ e 
transaction, to consolidate the seniority of all employees working in the territory covered by 
this Agreement into one common seniority distnct covered under a single, common collective 
bargaining agreement, 

IT IS AGREED: 

I. Denver Hub 

A new senioritv district shall be created that encompasses the following area: UP 
milepost 429 7 at Sharon Springs, Kansas; UP milepost 511 0 at Cheyenne, Wyoming ; 
DRGW milepost 451 7 at Grand Junction, Colorado and milepost 251.7 at Alamosa, 
Colorado; SSW milepost 545.4 at Dalhart, Texas and UP milepost 732.1 at Horace, Kansas 
and all stations, branch lines, industrial leads and main line between the points identified. 

M. Seniority and Work Consolidation. 

The following seniori*-; consolidations will be made: 

A. A new senionty district will be formed and master Seniority Rosters, UP/UTU 
Denver Hub, will be aeated for the employees working as Conductors, Brakemen, yardmen 
(the term yardman shall, in this agreement, refer to all yard positions including foreman, 
helper, utility man, herder and switch tender) and Firemen in the Denver Hub cn November 
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1, 1996 (The term "trainmen" is used hereafter as a gê neric term to include all UTU-C.T&Y 
represented employees and where applicable all UTU-E represented employees). The four 
new rosters will be created as follows: 

1 Switchmen/brakemen placed on these rosters will be dovetailed based upon 
the employee's cun-ent seniority date If this process results in employees havinp 
identical seniority dates, seniority will be determined by the employee's cun-ent h.re 
date with the Carrier. 

2 Conductors placed on these rosters will be dovetailed based upon th^ 
employee's actual promotion date into the craft if this process results in employees 
having identica' seniority dates, seniority will be determined by the employee's cun-ent 
hire date with the Carrier 

Prior Rights to Zones, Example (assumes only has 5 people on roster) 

Name Roster 
Ranking 

1 

Zone 1 
(D«nver Tefm.nal, Denver-
Axial/Bona/ to Sh..'on 
Springs/Cheyenne txduitng 
Stiernn Sfinngs i Ctieyenne 
y§rd^oc»l/ned switchers. 
Pueblo-Horace) 
[UPED.MPUL Pueblo 
ro»ler,DRGW) 

Zon* 2 
(GrandJunctnn/Denver/Bond 
/Mootroee/Oliver/M.ntum) 
[DRGW] 

Zon* 3 
(Puebto-
Denver S FofWMIrtum/ 
to Dair :, exctuding 
Dethe 
IDRG\ i 

JONES, A #1 x 

SMITH, B «2 x 

ADAMS, C #3 x 
BAILEY, D. #4 X 

GREEN, E. #5 x 

Zones 

3. All employees placed on the roster may work all assignments protected by 
the roster in accordance with their senionty and the provisions set forth in this 
Agreement 

4. New employees hired and placed on the new rosters on or after November 
1, 1996, will have no prior rights but will have roster seniority rights in accordance 
with the zone and extra board provisions set forth in this Agreement. 

The new UP/UTU senionty districts will be divided into the following three (3) 

1 Zone 1 will include Denver east to but not including Sharon Springs and the 
Oakley extra board, Denver north to but not including Cheyenne, Denver west to 
and including Bond and Axial, Pueblo east to Horace, and all road and yard 
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operations within the Denver Terminal including any road switchers at Colorado 
Springs 

Note: The Oakley extra board is part of the Denver Hub and 
assignments at Oakley will be filled by the Denver Hub. The 
reference to Sharon Springs is for pool freight service and the work 
non-nally protected by the ookley extra board shall continue as part of 
the Denver Hub 

2 Zone 2 will include Grand Junction to Denver (long pool only), Grand 
Junction to Montrose, Oliver, Minturn (not including Minturn helper service) and 
Bond ^nd yard assignments. 

3 Zone 3 will include Pueblo to Denver, South Fork, Mintum and to Dalhart not 
including Dalhart, but including Minturn helper service and yard assignments. 

4. Road, road/yard or yard extra boards will not be part of any zone if they 
cover assignments in more than one zone. Extra boards that cover assignments 
in only one zone will be governed by zone rules and the current rules of the 
collective bargaining agreement for this Hub. 

C. Trainmen initially assigned to the new rosters will be accorded prior rig its 
to one of the three zones based on the following: 

1. Zone 1 -Trainmen assigned to rosters on the former Union Pacific Eastern 
District 12th District, MPUL Pueblo trainmen and DRGW employees working 
positions within the points specified for this Zone on November 1, 1996. 

2. Zone 2 -Trainmen ass gned to losters on the forme-- DRGW, working 
positions within the points specified for this Zone on November 1, 1996. 

3. Zone 3 -Trainmen assigned to rosters on the former DRGW, working 
positions within the points specified for this Zone on November 1, 1996 

D. Trainmen hired and assigned to the merged roster after implementation shall 
be assigned to a zone, but without prior rights, based on the Carrier's determination of the 
demands of service at that time in the Denver Hub. 

E. The ptirpose of aeating zones is twofcid First it is to provide seniority in an 
area that an employee had some seniority prior to the merger, or contributed some work 
after the merger, unless that trackage is abandone j , and thus preference to some of their 
prior work over employees in other zones; Second to provide a defined area of trackage 
and tram operations that an employee can becoma familiar so as not to be daily covering 
a multitude of different sections of track. As such the following will govern: 

utuden031797 3 



1. Trainmen will be allowed to make application for an assignment in a different 
zone as vacancies arise. If reduced from the working list in their zone, trainmen 
may exercise their common seniority in the remaining two zones. 

2. Trainmen may not hold a reserve board outside their zone. The current 
collective bargaining agreement is amended to provide for a reserve board for each 
zone. 

3. Trainmen with a seniority date prio.- to February 1, 1992 shall be permitted 
to hold a reserve board in their zone Trainmen holding a seniority date 
subsequent to February 1, 1992 must be displaced prior to employees being 
permitted to hold a reserve board position. 

F. It is understood that certain runs home terminaled in the Denver Hub will 
have away from home terminals outside the Hub and that certain runs home terminated 
outside the Hub will have away from home tenninals inside the Hub. Examples are Denver 
to Cheyenne and Pueblo to Dalhart. It is not the intent of this agreement to create 
seniority rights that interfere with these operations or to create double headed pools. For 
example, Denver will continue to be the home terminal for Denver-Cheyenne runs and 
Cheyenne will not have equity in these runs The Denver-Rawlins run currently has no 
employees assigned to it If this operation is reestablished at a later date the current 
Denver-Rawlins pool agreement will continue to apply with Denver as the home terminal. 

6 . All v.-»cancies within the zones must be filled prior to any trainmen being 
reduced from the w rking list or prior to trainmen being permitted to exercise to any 
reserve board. 

H. With the creation of the new seniority district all previous seniority outside 
the Denver Hub held by trainmen on the new rosters shall be eliminated and all seniority 
inside the Hub held by trainmen outside the Hub shall be eliminated 

I. Trainmen will be treated for vacation and payment of arbitraries as though 
all their service on their original railroad had been performed on the merged railroad, 

J. Trainmen who have been promoted to Engine service and hold engine 
service seniority inside the Denver Hub and working therein on November 1, 1996, shall 
be placed on the appropriate roster(s) using their various trainmen seniority dates Those 
Engine service employees, if any, who do not have a train service date in the Denver Hub 
shall be given o.ie in accordance with the October 31, 1985 UTU National Agreement. 
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III. Terminai Consolidations 

The following terminal consolidations will be implemented in accordance with the 
following provisions: 

A. Denver Terminal 

1. The existing switching limits at Denver will now include Denver Union 
Terminal north to and including M P o 24 and M P 6 43 on the Dent Branch, 
south to and including M P 5 5, east to and including M P 635 tO, and west 
to and including MP 7 5 Yard crews currently perform service on the 
Boulder Branch and they may continue to do so after implementation of this 
agreement in accordan'̂ e with existing agreements. 

Note: The intr.nt of this section is to combine the two Carrier's 
facilities into a common terminal and not to extend the switching limits 
beyond the current established points. 

2. All UP and SP operations within the greater Denver area shall be 
consolida'.sd into a unified terminal operation. 

3 All road aews may receive/leave their trains at ony location within the 
boundaries of the lew Denver terminal and may perform work anywhere 
within those boundaries pursuant to the apolicable cnllective bargaining 
agreements The Carrier will designate the on/off duty points for road crews 
with the on/off duty points having appropriate facilities for inclement weather 
and other facilities as currently required in the collective bargaining 
agreement. 

4 All rail lines, yards, and/or sidings within the new Denver terminal will 
be considered as common to all crews working in, into and out of Denver. 
All crews will be permitted to perform all permissible road/yard moves 
pursuant to the applicable collective bargaining agreements. Interchange 
rules are n t̂ applicable for intra-carrier moves. 

General Condition? fvr Terminal Qperatlong 

1 Initial delay and final delay will be governed by the controlling 
collective bargaining agreement including the Duplicate Pay and Final 
Terminal Delay provisions of the 1985 and 1991 National Awards and 
implementing agreements. 
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2 Employees will be transported to/from their trains to/from their 
designated on/off duty point in accordance with Article VIII, Section 1 of the 
October 31, 1996 National Agreement 

3. The current application of National Agreement provisions regarding 
road wori< and Hours of Sen/ice relief under the combined road/yard service 
zone, shall continue to apply Yard crews at Denver, Grand Junction and 
Pueblo may perform such service in all directions out of the terminal. 

Note: Items 1 through 3 are not intended to expand or restrict 
existing rules 

IV. Pool Operations. 

A. The following pool consolidations may be implemented to achiev'd efficient 
operations in the Denver Hub: 

1. All Grand Junctior-Denver/Bond and Grand Junction-Minturn pool 
operations shall oe combi. .ed into one pool with Grand Junction as the home 
terminal Denver may have one, two or three pools, Denver-
Phippsburg/Bond, Denver-Cheyenne, and Denver-Sharon Springs with the 
Carrier determining whether to combine the pools. Short pool operations 
when run shall be between Grand Junction-Bond and Denver-Bond 

2. All Pueblo-Denver and Pueblo-Dalhart pool operations shall be 
combined into one pool with Pueblo as the home terminal The Pueblo-
Alamosa local shall remain separate but Pueblo-Alamosa traffic may be 
combined with the Pueblo-Dalhart and Pueblo-Denver pool if future traffic 
increases result in poc' operations The Pueblo-Minturn pool shall remain 
separate until the number of pool turns drops below ten (10) due to the 
cessation of service on portions of that line, at that time, the Garner may 
combine it with the remaining Pueblo pool The Pueblo-Horace pool shaii 
remain separate until terminated with the abandonment of portions of that 
line Ttie tri-weekly local provisions shall apply until abandonment of any 
portion of the line east of Pueblo where Pueblo crew3 now operate. 

3. Pool, local, road switcher and yard operations not covered in the 
above originating at Grand Junction shall continue as traffi'*. volumes 
warrant 

4. Helper service at Minturn shall remain separate until terminated with 
the cessation of service on portions of the line where the helpers operate. 

5 Any pool freight, local, work train or road switcher service may be 
established to operate from any point to any other point within the new 
Seniority District with the on duty point within one of the zones. 
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6 The operations listed in A 1 -4 above, may be implemented separately, 
in groups or collectively upon ten (10) days written notice frcm the Carrier 
to the General Chairman Implementation notices covering item (5) above, 
shall be governed by applicable collective bargaining agreements 

7 Power plants between Denver and Pueblo may be serviced by either 
Pueblo-Denver pool or the Denver Extra board or a combination thereof. 
The Denver extra board shall be used first and if exhausted, the pool crew 
will be used and deadheaded home after completion of service. 

B. The temns and conditions of the pool operations set forth in Section A shall 
be the same for all pool freight runs whether run as combined pools or separate pools. 
The tenns ar.o conditions are those of the designated collective bargaining agreement as 
modified by subsequent national agreements, awards and implementing documents and 
those set forth below The basic Interdivisional Service conditions shall apply to all pool 
freight service. Each pool shall be paid the actual miles run for service and combination 
service/deadhead with a minimum of a basic day. 

1 Twenty-Five mile Zone - At Grand Junction, Pueblo, Sharon Springs, 
Denver, Cheyenne and Dalhart, pool crews may receive their train up to 
twenty-five miles on the far side of the terminal and run on through to the 
scheduled terminal Crews shall be paid an additional one-half (14) basic 
day for this service in addition to the miles run between the two terminals. 
If the time spent in this zone is greater than four (4) hours then they shall be 
paid on a minute basis. 

Example: A Pueblo-Denver crew .eceives their north bound train 
ten miles south of the Pueblo terminal but within the 25 mile terminal 
zone limits and runs to Denver. They shall be paid the actual miles 
established for the Pueblo-Denver run and an additional one-half 
basic day for handling tne train from the point ten (10) miles south of 
the Pueblo terminal. 

2 Tumarc'jnd Service/Ho; irs of Service Relief - Except as provided 
in (1) above, turnaround service ai.i Hours of Service Relief at both home 
and away from home terminals shall be handled by extra boards, if available, 
prior to setting up other employees. Trainmen used for this service may be 
used for multiple trips in one tour of duty in accordance with the designated 
collective bargaining agreement rules Extra boards may perform this 
service in all directions out of their home terminal within the Hub. 
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Note: Due to qualification issues at Minturn the pool cruws will 
continue to perform Hours of Service relief at this location. 

3. Nothing in this Section B (1) and (2) prevents the use of other 
trainmen to perform work currently permitted by prevailing agreements., 

C. Agreement Coverage - Emplcyoes orking in the Denver Hub shall 
be governed, in addit!on to the provisions of this Agreement, by the Agreement 
tretween the Union Pacific Railroad Company and the UTU Union Pacific Eastern 
District, botii road and yard, including all addenda and side letter agreements 
pertaining to that agreement, the 1996 National Agreement applicable to Union 
Pacific and previous National Agreement/Award/lmplementing Document provisions 
still applicable Except as specifically provided herein, the system and national 
collective bargaining agreements, awards and interpretations shall prevail. None 
of the provisions of these agreements are retroactive. Since most of the employees 
have not worked under a daily preference system in the yard the employees shall 
be governfx by the regular application system for yard assignments and the daily 
preference sy >tem shall not apply in the Denver Hub. 

D. After Implementation, the application process will be used to fill all 
vacancies in the Hub as follows. 

1. Prior right vacancies must first be filled by an employee with prior 
rights to the vacancy who is on a reserve board prior to considering 
applications from employees who do not have prior rights to the assignment 
including those in other zones within the Denver Hub A reserve board 
employee will be recalled prior to considering applications from employees 
who do not have prior rights to the assignment. 

2. If there are no prior right employees on the reserve board covering 
the vacant prior right assignment then the senior applicant without prior 
rights to the vacancy will be assigned If no applications are received then 
the most junior employee on any of the other reserve boards will be 
recalled and will take the assignment or displace a junior employee If there 
are no trainmen on any reserve board, then the senior furloughed trainman 
in the Denver Hub shall be recalled to the vacancy When forcing or 
recalling, prior rights trainmen shall be forced or recalled to prior right 
assignments prior to trainmen who do not have prior nghts. 

3 Non prior right vacancies will be filled by th'j senior applicant from the 
dovetail roster If no applicant then the junior employee on any reserve 
board in the Hub shall be recalled to the vacancy in accordance with the 
provisions of the UPED reserve board agreement. 
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V. EXTRA BOARDS 

A. The following road/yard extra boards may be established to protect 
trainmen assignments as follows: 

1 Denver - One conductor and one brakeman/switchme." (total of 2) 
extra boards to protect the Denver-Cheyenne, Denver-Sharon Springs and 
Denver-Phippsburg and Denver-Bond pools, the Denver yard assignments 
and all road switchers, locals and work trains onginating within these 
territories and extra sen/ice to any power pl&nt and other extra board work. 

2. Pueblo - One conductor and one brakeman/switchman (total of 2) 
extra boards to protect the Pueblo-Denver, Pueblo- Alamosa, Pueblo-
Minturn and Pueblo-Dalhart pool operations, Pueblo Yard assignments and 
all road switchers, locals and work trains and other extra board work 
originating within the these territories. The MPUL extra board shall remain 
separate and shall be phased out with the Pueblo-Horace pool operations. 

3 Grand Junction - One conductor and one brakeman/switchman 
(total of 2) extra boards to protect Grand Junction-Denver, Grand Junction-
Bond and Grand Junction-Minturn pool(s). Grand Junction yard, road 
switcher, local and work train assignments and other extra board work 
originating within these territories Since the extra board at Grand Junction 
is at a point joining iwo hubs, it may protect work up to but not including 
Helper, Utah, 

Note: At each of the above locations the Carrier may operate more 
than these extra tx)ards When more than these extra board is operated the 
Carrier shall notify the General Chairman what area each extra board shall 
cover When combining extra boards the Carrier shall give ten (10) days 
written notice 

B. The Carrier may establish extra boards at outside points to meet the 
needs of service pursuant to the riesignated collective bargaining a.ireement 
provisions Extra boards at c jtside points such as Phippsburg may conti.nue. 

C. At any location where both UP and DRGW extra boards exist the 
Can-ier may combine these boards into one board. If at any location there are less 
than three yard assignments then the extra boards referred to in A, B or C above 
shall be combined into a single Conductor/brakemen/switchme.i extra board. 
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VI. PROTECTION 

The Surface Transportation Board has stated that adversely affected 
employees shall be coverer* by New York Dock protection. 

VII. HEALTH AND WELFARE 

Employees not previously covered by the UPED agreement shall have 60 
days to join the Union Pacific Hospital Association in accordance with that 
agreement, 

VIII. IMPLEMENTATION 

A. The Parties have entered into this agreement to implement the merger 
ofthe Union Pacific Railroad and Southern Pacific Railroad operations in the area 
covered by Notice 18W and any amended notices thereto 

In addition, the Parties understand that the overall operational 
implementation is being phased in to accommodate the cut over of computer 
operations, dispatching, track improvements and clerical support. 

B. The Carrier shall give thirty (30) days written notice for implementation 
of this agreement and the number of initial positions that will be changed in the 
Hub Employees whose assignments are changed shall be permitted to exercise 
their new senionty After the initial implementation the 10 provisions of Article 
IV(A)(6) and Article V(A) (note) shall govern. 

C. Prior to movement to reserve boards or transfers outside the Hub, 
it will be necessary to fill all positions in the Denver Hub.. 

D. In an effort to provide for employees to follow their work to aicqs 
outside the Denver Hub, the Carrier shall advertise vacancies at locations outside 
the Hub for a period of one year from the implementation date, as long as a surplus 
of trainmen exist in the Hub, for employees to make application The dovetail roster 
shall be used for determining the senior applicant. Should an insufficient number 
of applications t>e received then the junior surplus employee shall be forced to the 
vacancy Employees who move by application or force shall establish new seniority 
and relinquish senionty in the Hub. 
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IX. CREW CONSIST. 

A. Upon implementation of this agreement (award) all crew consist 
productivity funds that cover emplr̂ vees in the Hub shall be frozen pending payment 
of the shares to the employees both inside the Hub and outside the Hub. A new 
productivity fund shall be created on implementation day that will cover those 
employees in the Denver Hub and the funds that cover employees outside the Hub 
shall continue for the employeer who remain outside the Hub. The Denver Hub 
employees shall have no interest or stiare in payments made to those funds after 
implementation date. 

B. Payments into the new productivity fund shall be made in compliance 
with the UPED crew consist agreement Those employees who would have 
participated in the shares of the productivity .unds had ihey originally been hired 
on the UP Eastern Distnct shall be eligible to participate in the distribution of the 
new fund except as stated in (D) below. 

C. Employees who would have been covered under the UPED special 
allowance provisions had they been hired originally on the UP Eastern District shall 
be entit'ed to a special allowance under those provisions except as stated in (D) 
below. 

D. Those employees wtic .-̂ old their special allowances/prcxluctivity funds 
previously are not entitled to those payments under this agreement (award). 

E. While the UPED crew consist agreement will govern this Hub the 
Carrier is not required to place yardmen/brakemen on any lcx:al, road switcher, yard 
or other assignment anywhere in the Hub that is was not required to use under the 
least restrictive crew consist agreement that previously existed in either the Salt 
Lake or Denver Hub. 

X. Familiarization 

A. Employees will not be required to lose time or "ride the road" on their 
own time in order to qualify 'or the new operations. Employees will be provided with 
a sufficient number of familiarization trips in order to become familiar with the new 
territory. Issues concerning individual qualifications shall be handled with local 
operating officers The parties recognize that different terrain and train tonnage 
impact the number of tnps necessary and the operating officer assigned to the 
merger will work with the local Managers of operating practices and local chairmen 
in implementing this section. 
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XL Firemen. 

A. This agreement also covers firemen. Pre-October 31. 1985 firemen 
will only have seniority in the Denver Hub and if unable to work an engineer's 
assignment or a mandatory firemen's/hostler position they shall be permitted to hold 
a fireman's position first in their prior rights zone and second, using their dovetail 
seniority. 

B. Poit October 31, 1985 firemen shall continue to be restricted to 
mandatory assignments and if unable to hold an engine service position will be 
required to exercise their train service seniority in the Hub. 
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QUESTIONS & ANSWERS -UTU DENVER HUB 

Article 1 • DENVER HUB 

01 

A1. 

Does the new seniority district change tenninal limits at the mile posts 
indicated? 
No It is the intent of this agreement to identify the new seniority territory and 
not to change the existing tenninal limits except as specifically provided 
elsewhere in this agreement 

02. 
A2. 

Which Hub is Grand Junction in? 
For seniority purposes trainmen are in the Denver Hub, however due to the 
unique nature of Grand Junction being a home terminal for one Hub and away 
from home for another Hub, the extra board may perform service on both sides 
of Grand Junction. 

Article II • SENIORITY ANO WORK CONSOLIDATION 

03. 

A3. 

What is the status of an employee who placed in the Hub after November 1, 
1996 but prior to the implementation of this Award? 
They shall be placed on the roster us-ng their dovetail date but they shall not 
have any prior rights. 

04. 

A4. 

What happens if employees still have the same seniority date based on the 
current hire date? 
The UPED agreement has a provision for determining the senionty date under 
these conditions and that agreement will govem. 

Q5. 
A5. 

Why do the zortes appear to overiap? 
Zones indiCdte a given area depending on the on duty point of an assignment. 
For example, for long pool service. Grand Junction is the proper zone for 
Grand Junction- Denver service For short pool service Grand Junction is the 
zone for goimj to Bond and Denver is the proper zone for going Denver-Bond. 

06. 

A6. 

In Article 11(G), what uoes it mean when it refers to protecting all vacancies 
within a zone? 
If a vacancy exists in a zone, it must be filled by a prior rights employee prior 
to placing employees on reserve boaros. If a non prior rights employee is 
working in a zone then a prior rights employee must displace that person prior 
to going to a reserve txjard. If a vacancy exists in cne zone and an employee 
in another zone is on a reserve board that person will be recalled prior to the 
Camer hiring additional trainmen. 
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07. Will existing pool freight terms and conditions apply on all pool freight nins? 
A7. No The terms and conditions set forth in the controlling collective 

bargaining agreement and this document v\ ill govern. 

08 Will an employee gam or lose vacation benefits as a result cf the merger? 
A8 No. 

09 When the agreement is implemented, which vacation agreement will apply? 
A9. The vacation agreements used to schedule vacations for 1997 will be used for 

the remainder of 1997. Thereafter the UPED agreement will govem. 

010 What is the status of firemen's senionty? 

AIO. Firemen seniority will be dovetailed in a similar manner as trainmen. 

Article III - TERMINAL CONSOLIDATIONS 
011. If a yard job goes on duty in the previous UP yard what are the switching limits 

for performing work in the road/yard zone west of Denver? 
Al 1. DRGW M P. 7,5 will be used for all yard crews on duty in Denver. 

Article IV - POOL OPERATIONS 

012. If the on duty point for the Denver-Cheyenne pool is moved from Denver 
Unio.-! Terminal to the DRGW Yard, will the mileage paid be inaeased? 

A12 Yes The mileage will be from the center of DRGW Yard to Cheyenne. 

013 In Article IV M 6 how would other operations be established? 
A13. The controlling collective bargaining agreements would govem. For example 

'D sen/ice would be covered under Article IX of the 1985 National Agreement, 
road sv̂ t̂chers can be established at any location under the local road switcher 
agreement. 

014. In Article IV(B) Section 3 provides that the Carrier has the right to perform work 
currently permitted by other agreements, can you give some ex.qmples? 

A14 Yes, yard aews are cun-ently permitted to perform hours of service relief in the 
ro i(i/yard zone established in the National Agreement, ID crews may perfonn 
cjniDination deadhead/service and road switchers may handle trains that are 
laid down in their zone. 

015 If a crew in the 25 mile zone is delayed in bringing the train into the original 
terminal so that it does not have time to go on to the far terminal, what will 
happen to the crew? 

A15 Except in cases of emergency, the crew will be deadheaded on to the far 
terminal 
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Q16 Is it the intent of this agreement to use crews beyond the 25 mile zone? 
A16 No. 

017 l.l Article IV(B), is the Vi basic day for operating in the 25 mile zone frozen 
and/or is it a duplicate payment/special allowance? 

Al 7 No, it is subject to future wage adjustments and it is not duplicate pay/special 
allowanco. 

018. How is a crev,' paid if they operate in the 25 mile zone? 
A18 If a pre-October 31, 1985 trainman is transported to its train 10 miles east of 

Sharon Springs and he takes the train to Denver and the time spent is one 
hour east of Sharon Spnngs and 9 hours 24 minutes between Sharon Springs 
and Denver with no initial or final delay earned, the employee shall be paid as 
follows: 

A. One-half basic day for the service east of Sharon Springs 
because it is less than four hours spent in that service. 

B The road miles between Sharon Springs and Denver. 
C One hour overtime because the agreement provides for overtime 

after 8 hours 24 minutes on the road trip between Sharon 
Springs and Denver ( 210 miles divided by 25 = 8'24") 

019 Woula a post October 31, 1985 trainman be paid the same? 
A19. No The .National Disputes Committee has detennined that post Octobtr 31, 

1985 trainmen come under the overtime rules established under the National 
Agreements/Awards/Implementing Agreements that were effective after that 
date for both pre-existing runs and subseque. tly established runs. As such, 
the post October 31, 1985 trainman would noc receive the one tiour overtime 
in C above but receive the payments in A & B, 

020, How will initial terminal delay be determined when operating in the Zone? 
A20, Initial te.minal delay for crews entitled to such paymenls will be govemed by 

the applicable collective bargaining agreement and will not commence when 
the aew operates back through the on duty point. Operation back through the 
on duty point shall be considered as operating through an intennediate point. 

021 When the UPcD agreement becomes effective what happens to existing 
DRGW/MPUL claims'? 

A21 The exist'-g claims shall continue to be handled in accordance with the 
DRGW/MPUL Agreements and the Railway Labor Act No new claims shall be 
filed under th?'. agreement once the time limit for filing claims has expired. 

022, Is the idenfrfication of the UPED collective bargaining agreement in Article IV© 
a result of collective bargaining or selection by the Carrier? 

A22, Since UP purchased the SP system the Camer selected the collective 
bargaining agreement to cover this Hub, 
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023 In Article IV (D), if no applications are received for a vacancy on a prior 
rights assignment, does the p ior right trainman called to fill the vacancy 
have the right to displace a junior trainman from another assignment? 

A23 Yes That trainman has the option of exercising his/her seniority to another 
position held by a junior employee, within the time frame specified in the 
controlling collective bargaining agreement, or accepting the force to the 
vacancy. 

Article V • EXTRA BOARDS 

024, How many extra boards will be comoined at implementation? 
It is unknown at this time, Tne Camer will give written notice of any 
consolidations whether at implementation or thereafter 

025 Are these guaranteed extra boards? 
A25, Yes The pay provisions and guarantee offsets and reductions will be in 

accordance with the existing UPED guaranteed extra board agreement. 

ARTICLE VI - PROTECTION 

026 What is loss on sale of home for less than fair value? 
A26 This refers to the loss on the value of the home that results from the earner 

implementing this merger transaction. In many locations the impact of the 
merger may not affect the value of a home and in some locations the merger 
may affect the value of a home 

027, If the parties cannot agree on the loss of fair value what happens? 
A27 New York Dock Article I Section 12 (d) provides for a panel of real estate 

appraisers to determine the value before the merger announcement and the 
value after the merger transa':tion. 

028, What happens if an employee sells a $50,000 home for $20,000 to a family 
member^ 

A28. That is not a bona fiĉ e sale and the employee would not be entitled to a New 
York Doc;, payment for the difference below t.ie fair value. 

029 What is the most difficult part of New York Dock in the sale transaction? 
A29. Detennine t̂ ie value of the home before the merger transaction While this can 

be done through the use of professional appraisers, many people think their 
home is valued at a different amount, 

030 Who is required to relocate and is thus eligible for the New York Dock benefit? 
A30 An employee who can no longer hold a position at his/her location and must 

relocate to hold a position as a result of the merger. This excludes employees 
who are bonow outs or forced to a location and released. 
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031 
A31 

032 
A32 

Are there mileage components that govem the eligibility for an allowance? 
Yes, the employee must have a reporting point farther than his/her old reporting 
point and at least 30 miles between the cun-ent home and the new reporting 
point and at least 30 miles between reporting points. 

Can you pive some examples'? 
The following examples would be applicable. 

Example 1: Employee A lives 80 milis north of Denver and works a yard 
assignment at Denver As a result of the merger he/she is assigned to a road 
switcher with an on duty point 20 miles north of Denver. Because his new 
reporting point is closer to his place of residence no relocation benefits are 
allowable. 

Example 2: Employee B lives 35 miles north of Denver and goes on duty at 
the UP yard office in Denver. As a result of the merger he/she goes on duty 
at the DRGW yard offic; which is four miles away. No relocation benefits are 
allowable. 

Example 3 Employee C lives in Pueblo and is unable to hold an assignment 
at that location and is placed in Zone 1, where a shortage exists, and places 
on an assignment at Denver. The employee meets the requirement for 
relocation.*; benefits. 

Example 4: Employee D lives in Denver and can hold an assignment in 
Denver but elects to place on a Road Switcher 45 miles north of Denver. 
Because the employee can hold in Denver, no relocation benefits are 
allowable 

Article VII-HEALTH AND WELFARE 

033 Must employees not covered under the UP Hospital Association join after me 
merger? 

A33. Yes because it is part of the UPED UTU collective bargaining agreement. 

Article VIII • IMPLEMENTATION 
034. 

A34. 

Are there any restrictions on routing of traffic or combining assignments after 
implementation? 
There are no restrictions on the routing of traffic in the Denver Hub once the 
30 day notice of implementation has lapsed. There will be a single collective 
bargaining agreement and limitations that cun-ently exist in that agreement will 
govern, e g , radius provisions for road switchers, road/yard moves etc. 
However, none of these restrictions cover through freight routing. The 
combining of assignments is covered in this agreement 
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035 On implementation will all trainmen be contacted conceming job placement? 
A35 No, the implementation process will be phased in and employees will remain 

on their assignments unless abolisned or combined and then they may place 
on another assignment or on the protection board depending on surplus, see 
/ rticle VIII(B). The new seniority rosters will be available for use by employees 
who have a displacement. 

036 How will the new extra boards be created? 
A36. Whe i the Carrier gives notice that the current extra boards are bein^^ 

abolished and new ones aeated in accordance with the merger agreement, 
the Carrier will advise the number of assignments for each extra board and 
the effective date for the new extra board. The employ e«?s will have at least 
ten days to make application to the new extra board and the dovetail roster 
will be used for assignment to the Board. It is anticipated that the extra 
boards will have additional engineers added at first to help with the 
familiarization process 

037. Will the Camer transfei all surplus employees out of the Hub? 
A37. No The Camer will retain some surplus to meet a.iticipated attrition and 

growth, however, the number will be detennined by the Camer. 

038. When will resen/e boards be stablished and under what conditions will they 
be governed'? 

A38 They will be established in each zone at implementation. When reserve boards 
aro established, they will be govemed by the current agreement covering the 
UPED trainman at Denver. 

Article IX- CREW CONSIST 

039 When this award is implemented will the productivity funds be paid out at 
that time'? 

A39. No, the number of credits that each employee, who will be in the Hub, has 
earned will be determined and frozen for the pre-existing fund. They will 
then Stan earning aedits in the new fund. Those employees not in the Hub 
will continue to earn credits in their old fund. 

GENERAL 

040 Do the listing of mileposts in Article I mean that those are the limits that 
employees may work? 

A40. No, the mile posts reflect a seniority district and in some cases assitjnri-ients 
that go on duty in the new seniority district will have away from home 
terminals outside the seniority district which is common in many 
interdivisional runs. 
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041 If the milepost is on the west end of Sharon Springs can the crew perform 
any work in the r'ation of Sharon Springs east of the mile post? 

A41, Yes, Sharon Spnngs is the away from home terminal and the aew may 
perform any work that is permissible under the Eastern District collective 
bargaining agreement. If a yard assignment is established it will not be filled 
by employees from the Denver Hub 

042 Will all pool freight he governed by the same rules? 
A42 Yes, all pool freight will be govemed by the UPED interdivisional rules, such 

as but not limited to, initial terminal delay, overtime, $1,50 in lieu of eating 
en route, 

043 Will all employees be paid the san^e? 
A43 No, the current rules differ between pre and post October 31, 1985 

employees with regards to such items as duplicate payments and overtime. 
Since those are part of the National Agreements that supersede local rules 
they will continue to apply as they have applied on t.ie UPED prior to the 
merger. 

044. What will the miles paid be for the runs'? 
A44. Actual miles between tenninals with a minimum of a basic day as determined 

by the National Agreement. 
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SECOND DECLARATION OF PAUL C. -raOMPSON 

I , Paul C. Thompson, pursuant to 28 U.S.C. § 1746, declare that the following facts are 

true and correct. 

1. I am a Vic- President ofthe United Transportation Union ("UTU"), and in such 

capacity was one of the officers assigned to the Union Pacific ("UP")-Southeni Pacific ("SP") 

merger approved by the Surface Transportation Board ("STB") in Finance Docket No. 32760 on 

August 12, 1996 (Service Date) in Decision No. 44, and particularly with respect to implementing 

agreement negotiations pursuant to Article I , Tection 4 of the New York Dock conditions put on 

the merger by the STB in that docket. 

2. Included as a separately bound Attachment A hereto are the UTU Submissir ns 

(one as to UP's non-compliance with the Marchant Commitment Letter and one as to the UP's 

Airicle I , Section 4 New York Dock notices covering the Denver and Salt Lake City "hubs"), the 

Organization's Appendix of Exhibits 1 through 9, and the Organization's Exhibits 10 through 16 

submitted at the heanng before Arbitrator James Yost March 25, 1997 in Salt Lake City. 

3. Included as a separately bound Attachment B hereto are the UP's Submissions 

regarding the same arbitration hearing and Carrier Exhibits 24 through 34 submitted therewith. 

4. As to the issue of which collective bargaining agreement with UTU will apply in 

an Article I , Section 4 New York Dock arbitration, the Yost Award dated April 14, 1997 adopts 

the UP's proposals permitting UP's selection of the UP Eastem District agreement without 

delineating any standards for the selection If standards are net set forth as to how to determine 

which collective bargaining agreement will be applicable in the absence of agreement, then a 

carrier will never have to bargain because it AHII pick the most desirable agreement from its 

standpoint, and that cannot be permitted as "necessary" or under Section 11326. In all of the 



mergers involving the Union Pacific Railroad to date, there has always been one common 

denominator so far as which collective bargaining agreement will apply. That common 

denominator has been the predominate collective bargaining agreements in effect in the territory 

comprehended by the Carrier's Operating Plan. That standard was followed in the UP/MOP 

Merger (ICC Finance Docket No. 30,000), the UP/MKT Merger (ICC Finance Docket No. 

30,800) and the UP/C&NW Merger (ICC Finance Docket No. 32,133). 

5. In the Denver Hub, the UP Eastem District Agreen-ient would be the predominate 

collective bargaining agreement. In ̂ he Salt Lake City Hub, UTU, with the involved General 

Chairpersons, made a proposal (Organization's Exhibit 9) that offered the UP Eastem District 

Agreement in that area as a result of trying to address the Carrier's needs at that location. While 

the UP Eastem District Agreement is not the predominate agreement in the Salt Lake City Hub, 

it was the Agreement agreed upon by all of the General Chairpersons. Arbitrator Yost gave no 

consideration to the history of the negotiations leading up to this Arbitration, because he accepted 

the proposals offered by the Carrier that the Organization had never seen prior to the Arbitration 

Hearing. The proposals were different from the Carrier's earlier proposals. But the important 

point is that the standard of applying the predominate agreement in the absence of agreement 

must be stated as an objective factor to meet the requirements of the law. 

6. Conceming fringe benefits, the Award and the Carrier's proposaL are silent 

conceming several ftingt benefits currently enjOyed by the Southem Pacific employees, including 

disability insurance and an additional week of vacation. No doubt based upon the language of 

the Award, the Carrier will now take the position that these items no longer exist because the 

employees are working under the UP Lustem District Agreement. This flies directly in the face 



of the language contained in Article I, Section 2 of the New York Dock conditions relating to 

fringe benefits at a minimum, as was stated in tliis Board's determination in the UTU v. STB case 

cited in the enclosed petition to review decided by the D.C. Circuit last March conceming the 

O'Brien Award on CSX, and what have always been considered "fiinge benefits" in the industry, 

indicated by the annual finnge benefit sheet UTU has been providing since I've been a Vice 

President, the January, 1997 sheet being attached hereto as Attachment C. 

7. On page 12 of the Carrier's proposal on both the Denver Hub and the Salt Lake 

City Hub, the isiue of firemen is addressed. It should be noted that in UP's Article I, Section 

4 Notice imder New York Dock there never was a mention of firemen issues, nor did UP ever 

include such a provision in any of its proposals. The Carrier in its BLE Implementing 

Agreement in this merger is attempting to change the following language contained in Article 

Xra, Section 1 (7) ofthe October 31, 1985 LTU National Agreement: 

(7) Change Aticle DT, Section 4 to read as follows: 
"Section 4(a) - All firemen (helpers) whose seniority as such was 
established prior to November 1, 1985 will be provided 
employment in accordance with the provisions of this Article until 
they retire, resign, are discharged for cause, or are otherwise 
severed by nature attntion; provided, however, that such firemen 
(helpers) may be furioughed if iio assignment working without a 
fireman (helper) exists on their senioritv district which would have 
been available to firemen (helpers) under the National Diesel 
Agreeme U of 1950 (as in effect on January 24, 1964), and if no 
positiofi on an extra list as required in Section 3 above exists on 
their seniority district subject to Section 5 of this Article." 
(emphasis added) 

8. By taking away the firemen's existing seniority rights both in the Hub and outside 

it, and then applying paragraph F, page 13 of the BLE Agreement, the Carrier has circumvented 

the provisions of the UTU National Agreement without having to show any "necessity." The 



BLE provision reads as follows: 

"During the interim period, at locations outside the Hub where 
shortages exists and an insufficient number of applications are 
received for vacant positions, the junior engineer holding a surplus 
position in either Hub not having an application accepted to a 
shortage IcKation shall be forced to the vacancy." 

9. These same junior engineers may very well be senior train service employees or 

pre-1985 Firemen. This has the effect of forcing UTU train and engine service members to 

undesirable posirons and/or locations, thereby restricdng their currently earned seniority rights. 

Forcing them outside of areas where they hold firemen and/or train service se:iiority should be 

restricted u itil such time as all such positions are filled. 

10. In Article VII, Section D of the UP Proposals adopted, not only can the Carrier 

force employees outside of the Hub after taking away their current system seniority rights, they 

can also, within one (1) year, force the junior employees outside of the Hub, then take away their 

seniority inside the Hub, and then require these same employees to establish a new seniority date 

outside of the Hub. This is nothing more than an unnecessary manipulation of employees 

seniority rights, as we'l as an infringement on Crew Consist agreement provisions that allow 

employees to work blankable positions on their existing seniority disoicts providing that they 

cannot hold a must-fill position. 

11. In the Denver Hub proposal, in Article II E on page 3, the Carrier explains the 

advantage of having Zones, and then completely reverses itself ft-om the purpose stated in Section 

E by the language contained in Article VIII, Section D on page 10 of the proposal. 



05/02/1997 14:57 913-631-2756 PAUL C. ThC»f=«]N,"JTU pfif^ g2 

I de:lare under penalty of perjuiy that the foregoing hcXi ve true and correct. Executed 

on May 2, 1997. 

PAUL C. THOMPSO 
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CHARLES L LITTLE 
International President 

BYRON A BOYD. JR 
Assistant President 

ROGER 0 GRIFFETH 
General Secreiary and Treasurer 

unttoil 
tpoospaiaitlon 

union 
14fl00 DETROIT AVENUE 
CLEVELANO. OHK5 44107-4250 
PHONE 216 228-9400 
FAX 216-22B-5755 

January 7, 1997 

International Officers 
United Transportation Union 

Re: Letter No. 1-97 

Dear Sirs and Brothers: 

Attached is a copy of the 1997 Fringe Benefit sheet representing a breakdown of 
the estimated value of so-called fringe benefits accaiing to operating employees during 
the year 1997. 

With kind recards, I remain 

Attachment 

Fraternally yours, 

Charles L. Little 
International President 

cc: Mr. B. A. Boyd, Jr, Ass'L Pres. 
General Chairperson's - U.S. Rail 
State Legislative Directors 
Field Supervisors 
Designated Legal Counsel 



FRINGE BENEFITS 

The following breakdown represents the estimated value of so-called fiinge benefits accruing to operating 
employees with annual wages of $65.400/S48.600 * or more during the calendar year of 1997. The money 
values set forth are computed on costs actually known as of January 1997. 

PAID BY THE CARRIER PER YEAR # DURING 

Railroad Retirement Tier 1 (6.20%) $4,054.80 $ 337.90 

Railroad Retirement Tier 2 (16.10%) 7,824.60 652.05 

Supplemental Pension 730.80 60.90 

1/ Unemployment (RUIA) 592.80 49.40 

4/ Heilth Plan (GA-23000) 5,879.76 489.98 

Health Plan - Retiree (GA^6000) 212.04 17.67 

Dental Plan 353.28 29.44 

2/ Vacations 3,008.00 250.67 

2/ Holidays 1.569.52 130.79 

3/ Other 662.55 55.21 

$24,888.15 $2,074.01 

RAILROAD RETIREMENT TAX Tier 1 (6.2%) 
PAID BY EMPLOYEE Tier 2 (4.9%) 

$ 4.054.80 
$ 2.381.40 
$ 6,436.20 

$ 317.90 
$ 198.45 
$ 536.35 

* $65,400 represents the minimum annual wage subject to a maximum railroad retirement Tier 1 tax. 
$48,600 represents the minimum annual wage subject to the maximum railroad retirement Tier 2 tax. 
Medicare is taxed at a rate of 1.45% with no annual maximum applicable. 

# Per year total divided on a pro-rata basis per calendar month and rounded to the nearest 1 cent 
equivalent. 

1/ This tax requirement will vary ft-cm year to year based upon the individual railroad's experience rating. 
The amount shown here is based on the Tax Rate of 5.55% and based on employee earnings of not more 
than $890.00 per month and $10,680.00 per year. The maximum rate is 12%. 

2/ Taxable to employee as income. 

3. Includes jury duty pay, bereavement pay, $150,000 AD&D and liability insurance as part of the Off-
Track Vehicle Accident provisions, along with other miscellaneous items attributable to fiinge benefits. 

4/ Employee contribution to Health Plan is $76.68 covering the period Januaiy, 1996 to July, 1998. 

NOTE: Current information on Vacations, Holidays and Other no longer available. 
Information ft"om 1987. 

UTU/R&S Dept 
JANUARY, 1997 



DECLARATION OF JOHN P. KURTZ 

John P. Kurtz, pursuant to 28 U S.C. § 1746, declares the following facts are true. 

1. I am General Chairman of a United Transportation Union ("UTU") General 

Committee of Adjustment with jurisdiction conceming £ me of its agreements with the Denver 

and Rio Grande Westem ("DRGW") involved in the Union Pacific ("UP") merger with Southem 

Pacific ("SP") and related carriers, including the DRGW. 

2. The recent UP/SP merger arbitration decision by James Yost dated April 14, 1997 

permits implementation of that part of UP's submission and proposed agreement for the Denver 

and Salt Lake City Hubs regarding the issue of health and welfare which states: 

"Employees not previously covered by the UPED agreement s'lall 
have 60 days to join the Union Pacific [Hospital] Association in 
accordance with that agreement." 

3. This provision was presented in the written UP submission in arbitration stating 

that the UTU-UP Eastem District collective bargaining agreement requires that employees coming 

under that agreement be covered under the UP Hospital Association. The UP relied on an 

arbitration award (NRAB First Division Award 24158) in making this proposal. This First 

Division award related to a grievance arbitration under tht Railway Labor Act by a group of 

employees between the UP-MOP at one particular location. It was not an implementing 

agreement arbitration in that merger. 

4. The specific issue of health and welfare coverage was not in the initial proposed 

agreement offered by the UP, and was never raised, at any time, dunng negotiations. No 

exchange ever took place among the DRGW General Chairmen involved and other UTU 

representatives, who were present at all merger meetings. 

AfiMiK C 



5. It should be noted that only three copies of the carrier's submission were available 

at the time of the arbitration hearing for the UTU counsel and officer; who participated. The 

DRGW General Chairmen present were not able to review what was contained therein, and it was 

only briefly coveved by the UP representative at the hearing. Copies of the UP submissions were 

later mailed to the UTU General Chairmen by UTU. 

6. The UTU General Chairmen agreed to submit a unified proposal of one collective 

bargaining agreement as to the Salt Lake City Hub, that being the Eastem District Agreement. 

Generally, the issue of health and welfare has always been separate and apart from woric mles 

and pay issues. It is handled separately at the national level with a Committee having the 

authority to act for all rail labor. The affected DRGW General Chairmen, who agreed to the 

approach of one collective bargaining agreement, believed that the employees would be protected 

by the provisions of New York Dock which requires negotiations on all such issues. The element 

of surprise used by UP here is not a tactic which should be upheld by the interest arbitration 

process. 

7. Union representatives, employees and retirees have forwarded advice to me, as 

Chairman of the DRGW Employees' Hospital Association since 1976, stating that they did not 

wish to automatically go to the UP Hospital Association, and believe that a choice should have 

been discussed and offered the employees at the time of negotiations. In fact, the matter of 

choice was first raised by UP with other employee groups. UP Labor Relations officers Geneva 

Doiuisseau and Doug Smith called me in December, 1996, and discussed the same issue 

regarding the carmen craft. Some carmen were being transferred to other locations and coming 

under different collective bargaining agreements, but were offered a choice of health plans. 



Clerical employees transferred to other locations under the same scenario were offered the same 

choice, as the attached UP-TCU Agreement dated December 18, 1996 shows. In addition, the 

carrier negotiated one agreement for the Denver Hub with the BLE in the same scenario as the 

UTU, that being the Eastem District Agreement. The BLE-represented employees were offered 

a choice of plans within that agreement (UP draft lettpf to that effect attached). Clearly, the UP 

was cognizant of the requirements of Article I , Section 2 of iVew York Dock in negotiations with 

other unions, and tht same obligation should apply here. 

8. The DRGW Hospital Association is financialiy stable, with assets at an all-time 

high. It is well known in this industry that active employees support and subsidize retirees on 

hospital association carriers. However, a withdrawal of complete groups jeopardizes this stability 

to the detriment of the other employees, and specifically the retirees. Currendy, the premiums 

on the DRGW are nearly $300 lower for a retired couple with no annual dmg limitations than 

exist with UP. I have been personally lobbied by retired veteran employee groups representing 

the neariy 2,500 retirees in DRGW plan. At this time, they would be faced with drastic plan 

changes for elderly people on fixed incomes, some of who have been retired for over twenty 

years, who are not drawing significant retirement incomes. Some have stated that they do not 

know, how they will be able to pay the increased costs. Based upon retirement age data, I 

believe that this is a true statement. 

9. The purpose of Article I , Section 2 of New York Dock and the protection 

provisions is clearly to allow a protective period of time to elapse before a person is placed in 

a worse position with regard to pay a.:ĉ  other benefits, especially health and welfare ftinge 

benefits. The parties may agree to other terms by negotiations. The issue is negotiable, and at 
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* nmknun̂  (be enyloyec, d»uid be oflfaed i choice of plant in which to bdong Cy, 'ic period 

< f̂fet. York Dock, jmucHux cwpioycc h«ve bea, ofl«ed ir. other eâ toyee negotiatioB. 
with UP. 

I declare umicr penalty of per̂ oy that the foregoing fiurtsaet^ Executed 
on May 1997. 

JOHN P. KURTZ 
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MBKIOR*N0UMOFAOI««NT 

UNION FACnC AMLHOAD 

WHEREAS. \ty CMnm% twM. Mrv«l vinous noitcm on th. 0<9«»ia»n « 
accord«nc« wWi Rnanc* Dockai No. 32780: tnd 

WHEREAS, tho aflBciod omptoyow « • bono"!* •» 
comainid in tho H9*t Yoik Dock pfoiocttwo coodWono; ond 

WHEREAS, tho «fiK»od ompioyoo. ompioywJ by »^ j 2 f ^ S i J ? S f ^ o 

l^nvof and fltoOf»HloWo«omRtfroadorthoUnonPJdfc 
T.as«iof3 GA.2Sm). whio tho ompioyoo* on Iht Oinvor and » 
and the Umon PacKte RiMroad uotong to a hospital aasoci^n: 

It is thardore agroad thai SFTCo impioyaaa who havo traralwa^ 
10 tha D&RGW or tho UPRR wil ba flramad an opiion to (1) r«ain covoraga " J ^ J ^ ^ * ^ 
23000. or (2) aiact to bacoma covorod by tho hosp«al aaaocWm Ibajng "«JJ»^ooj-
howovar, that onca an ampioyaa aiacts covon̂ ga ottha hoapKal aaaodaiaw. ha/aha may 
not aiact at a laiar data to raium to QA-23000. 

It ts turthar agraad thai tho amptoyaos wiK ba pfovtdad an aiaetton tom and muM 
advisa tha designaad Camar Oflcar of thsir nam to fawn GA-23000 or 
of Iho h^spiala$aociiiionnwiil»ig within thiny (30) days. Fallura to comp«o andaubmi 
Iha torm to tho doaignatad Camar Otficsr wil ba conjtruad to bo an alaction lor covaraga 
that tha ampioyao prsviousiy had at tha tocation from which transfarrad. 

This Agraamam s «gn«d this 1 ^ \ i » r ^ . 1 

AGREED 
FOR 

Ganrral Chairman. TCU 

M. u 8crogg<na O 0 

t tabor RaloMona/ NorvOpa 

R 
Managar Liaior natations. 

8crogg<na 
Ganaral Chainnan, SB #S1 
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Skle Letter No., 1. 
.•>• •.•i'l 't'f 

Genllemen: .v^-^p- v- , v ^f >«i»:.'''^MVww»t;*5*?*f»^. U:, • • • • ».•,•>. 
This refers to the handli.ng of health and welfare benefits for employees 

Involved in the UP/SP merger. / 

In order to ensure appropriate health and welfare <:overage for affected 
employees, it is agreed thai employees trai.sferring from one collective bargaining 
agreement to another (i.e.. DRGW employees) may elect one of tho following 
options which m;ist be exercised within thirty (30) days from the notice of (nerger 
implementation: 

(A) 

OR 

(B) 

Elect to retain present coverage. 

Elect to accept the health and welfare coverage applicable to 
the territory to which transferred. 

An employee 'filing to make an election shall be considered as having 
retained option (A). A health and welfare benefits election form, attached as Exhibit 
"A", will be furnished to employees who transfer so liiey can make an election. 

Yours truly, 

AGREED: 

General Chairman UPED 

General Chairman MPUL 

W.S. Hinckley 
General Director Labor Relaliona 

General Chairman DRGW 

bleden020i97 35 
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UNION PACIFIC CORPORATION, UNION PACIHC RAILROAD < ( ^ i f P 4 ^ 
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General Counsel 
UNITED TRANSPORTATION UNION 
i4600 Detroit Avenue 
Cleveland, Ohio 44107-4250 
(216) 228-9400 



BEFORE AN ARBITRATION BOARD TO DETERMEVE 
CONSISTENCY OF CARRIER COMMTTMENT IN 
APPLYEVG NEW YORK DOCK CONDITIONS 

United Transportation Union 

and 

Union Pacific Railroad Company, et aL, ("UP">-
Control and Merger-Southern Pacific Transportation 
Company, et aL, ("SP") 

STB Finance Docket No. 32760 
J. E. Yost, Chairman 

and Arbitrator 
B. A- Boyd, Jr., Organization 

Member 
W. S. Hinckley, Carrier Member 

United Transportation Union ("UTU") has disputes with the Carrier parties over the 

interpretation and application of provisions of the February 26, 1996 letter of Union Pacific 

Railroad Company ("UP") Vice President-Labor Relations John J. Marchant to UTU Intemational 

President Charles L. Little ("Marchant Commitment Letter") (Organization's Exhibit 1), cited and 

addressed by the Surface Transportation Board ("STB") in its August 12, 1996 (Service Date) 

Decision (No. 44) in STB Finance Docket No. 32760 ("UP-SP Merger Decision") with respect 

to the Carrier parties' various demands for changes in UTU's collective bargaining agreements 

("CBA's"). The specific provision of the Marchant Commitment Letter at issue herein is at page 

2 thereof, to wit: 

[U]P also commits that, in any Merger Notice served after Board 
approval, it will only seek those changes in existing collective 
bargaining agreements that are necessary to implement the 
approved transaction, meaning such changes that produce a public 
transportation benefit not based solely on savings achieved by 
agreement change(s). 



QUESTIONS IN DISPUTE 

In resolution of these disputes, the following questions rela^^e thereto must be answered: 

1. Are the CBA changes sought from UTU by the UP 
in the New York Dock Article I , Section 4 merger 
notices served upon UTU and the bargaining 
proposals associated therewith necessary to 
implement the transaction(s) approved by the STB, 
i.e., are they required for merger implementation? 

2. If the answer to Question 1 is in the affirmative, do 
the changes to UTU CBA's sought by the UP in the 
New York Dock Article I , Section 4 merger notices 
served upon UTU and the bargaining proposals 
associated therewith produce public transportation 
benefits based solely on agreement change(s)? 

3. If the answer to Question ' is in the negative, or if 
the answer to both Questions 1 and 2 is in the 
affirmative, because of UP's failure to meet the 
condition precedent of the Marchant Commitment 
Letter that public transportation benefits produced 
by required CBA changes demanded would not be 
derived solely from such changes, should the 
implementing agreement(s) reached by arbitration 
immediately and mediately hereafter be deemed to 
be voluntary for purposes of application of the 
balance of the Marchant Commitment Letter, for 
example, automatic certification of identified 
employees as adversely affected and the like? 

STATEMENT OF FACTS 

On or about November 30, 1995, incident to the involved merger application at the STB, 

the Carrier parties submitted to the STB, inter alia, the Operating Plan (;"OpPlan"), Labor Impact 

Study ("LIS"), and supporting sutements. Railroad Merger Application. Vol. 3 (LT/SP 24) 

(excerpts from which are enclosed as Organizahon's Exhibit 2). The Verified Statement of M. 

A. Hartman supporting the LIS contains a material misstatement at page 255_thereof in its claim 



that UP currently operates as a "hub-arid-spoke" system, necessitating a single CBA and seniority 

roster for each component of the hub-and-spoke system in the merger implementation with SP. 

It does not. (Declaration of UTU Vice President M. B. Futhey, enclosed as Organization's 

Exhibit 3). 

Shortly thereafter, the UP became greatly concemed that criticism from all quarters 

jeopardized the approval of the merger. UP began to seek out parties who would support the 

merger, including UTU. While UTU was concemed that SP would be incapable of operating 

successftilly in the West competing with BNSF and UP-CNW, raising the specter of § 10901 line 

sales without labor protection, it had equal concem that UP not obuin carte blanche to wreck 

havoc with the CBA's held by the UTU General Committees of Adjustment on UP and SP in any 

merger approved. These concems of UTU are spelled out in the Declaration of UTU 

Intemational President Charles L. Little enclosed as Organization's Exhibit 4. These concems 

remained paramount in the bargaining o.-er the terms of the Marchant Commitment Letter, 

particulariy those relating to CBA changes, since UTU was then fightin,.j the results of the 

Interstate Commerce Commission's ("ICC") affirmance of the "O'Brien Award" on CSX issued 

by the ICC December 7 1995 (which it is anticipated the Carrier will have as an exhibit), 

permitting wholesale CBA changes in agreements and seniority with no showing of "necessity" 

in its common and everyday meaning required. (Organization's Exhibii 4). 

Although the automatic certification of employees represent̂  by UTU as adversely 

effected was also an important component of any deal with UP to support the merger (id.), LTU 

would not commit to voluntarily reach implementing agreements without qualification, because 



it would expose the membership and organizarion to the same harm evidenced in the O'Brien 

\ward (id.). Agreement to support the merger was noi r-ached until ti;e above-quoted language 

from the Marchant Conmiitment Letter was inserted (id.). 

At the July 1, 1996 hearing on the UP-SP .Merger thes.. purposes were made explicit by 

undersigned counsel (7/1/96 heari.ng remarks of UTU General Counsel C. J. Miller, m enclosed 

as Organization Exhibit 5). These remarks cannot be divorced from the context in which they 

arose, as UP has done during its phony negotiations with UTU. Again, while the impulse for 

UTU to support an obviously anti-con-.petitive merger (the Justice Department vehemently 

opposed it) was to ensure survival of SP in the mega-carrier worid West of the Mississippi River 

(BNSF and UP-CNW). it was not willing to support it at the price of wholesale changes in 

existing CBA's. Herce, the explicit limitation on CBA changes in the Marchant Commitment 

Letter. 

The S'.'B ftilly understood the totality of what UTU extracted from LT in the Marchant 

Commitmen: Lener, as evidenced by the following passages from its August 12, 1996 UP-SP 

Merger Decision (e.icerpts) (Organization's Exhibit 6). 

UTU, the largest union in the rail industry, indic.:tes, in its 
comme.its dated March 29, 1996, that is supports the merger for 
two reasons: first, because UP has agreed to a number of 
conditions that will nelp mitigate the impact of job loss on UTU's 
members; and second, because UTU believes that the merger, by 
allowing LT and SP to form a strong competitor to BNSF. is in the 
best interest of rail labor in the fumre. UTU adds that UT's 
commitments include the following: (la) that automatic 
certification as adversely affected by the merger will be ac:ordcd 
(i) to the 1,409 train service employees, the 85 LTU-represented 
yardmasters, and the 17 LTU-represented hostlers projected to be 
adversely affected in applicants' Labor Impact Sfjdy, (ii) to all 
other tram sen. ice employees and LTU-represented yardmasters 
and hostlers identified in any merger notice served after Board 



approval, and (iii) to any engineers adversely affected by the 
merger who are working on properties where engineers are 
represented by UTU; (lb) that UP will supply UTU with the names 
and test period averages of such employees as soon as possible 
upon implementation of the merger; (2) that, in any merger notice 
served after Board approval, applicants will seek only those 
changes in existing CBA's that are necessary to implement the 
approved transaction, meaning such changes that produce a public 
transportation benefit not based solely on savings achieved by 
agreement change(s); (3) that, in the event that UTU contends that 
UP's application of New York Dock is inconsistent with the above-
mentioned conditions, UTU and UP personnel will meet within 5 
days of notice from the UTU Intemational President or his 
designated representative and agree to expedited arbitration with a 
written agreement within 10 days after the initial meeting if the 
matter is not resolved, which will contain, among other things, the 
full description for neutral selection, tim ng of hearing, and time of 
issuance of the award(s); and (4) that, in the evert UP u?cs a lease 
arrangement to complete the merger of the various SP properties 
into MPRR or UPRR, the New York Dock conditions will 
nevertheless be applicable. 

UTU, in its comments dated March 29, 1996, asked that we 
approve the merger and note the commitments that UP had made. 
Furthermore, while we are not imposing these commitments as an 
actual condition, we expect UP to abide by its commitments here. 

STB .\ugust 12. 1996 .Merger Decision at 171. 

1 believe that the Labor Unions deserve a special commendation 
here. Labor should take special pride in the level of commitment 
it exacted from UPSP in reconciling competing interests. The level 
of commitment made by the railroads to Labor is a credit to 
Labor's diligent efforts in striking a proper balance between its 
interests and the overall compelling public benefits of the merger. 
History will show that here, Labor's participation in the debate 
resulted in a win-win situation for everybody. 

STB August 12, 1996 .Merger Decision at 246-47 n. 281 (Vice Chainnan Simmons, commenting). 

With regard to labor relations, 1 note that this is the only railroad 
merger in recent history to receive widespread labor-union support. 
Railroads operate the largest outdoor factory in America, often 
stretching tens of thousands of miles. The existence of a well-
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trained, motivated and loyal workforce is essential to safe and 
efficient train operations. Employee support of this transaction will 
be a crucial factor in its economic success. The applicants are to 
be applauded for their sincere efforts at reaching out toward their 
employees and including them in the planning process. All too 
often, in reĉ 'nt years, labor relations in the railroad industry have 
been unnecessarily acrimonious. 

The applicants entered into a number of good-faith agreements with 
their dedicated employees in which both sides vowed to cooperate 
in implementing this merger. Specific pledge?, were made in a 
series of letters exchanged between the applicants and their unions. 

Among those pledges is that the applicants wi'.l use the immunity 
provision of 49 U.S.C. 11341(a), now 49 U.S.C. 11321(a), only to 
seek those changes in collective bargaining agreements that are 
actually "necessary" ~ and I read the word "necessary" to mean 
"required" ~ to implement the transaction and not merely as a 
convenient means of achieving cost savings or, as a federal appeals 
court noted, "merely to transfer wealth from employees to their 
employ ;r. 300 

The very fact that the applicants addressed this matter positively in 
I their agreement with the United Transportation Union is evidence 

that the issue has merit. The purpose of implementing agreements 
j is to permit consummation of a merger or consolidation, not to 

achieve other objectives properiy handled through collective 
bargaining under the Railway Labor Act. 

300 See. e.g.. Railway Labor Executives Association v. United 
States, 987 F,2d 806, 814, 815 (D.C. Cir. 1993). The P.C. Circuit 
held (at 814) that, "at a minimum, " an airangement cannot be 
considered fair if it modifies a collective bargaining agreement 
more than is necessary to effechiate the transaction. 

STB August 12. 1996 Merger Decision at 251 (Commissioner Owen, commenting). 

The various UP .Merger Notices and Bargaining Proposals demonstrative of the Canrier's 

failure to comply with the terms of the Marchant Commitment Letter are ftilly discussed in the 

Declaration of LTU Vice President P. C. Thompson (Organization's Exhibit 7). and are 

commented upon categoncally below with respect to how they run afoul of the Marchant 



Commitment Letter. 

POSITION OF ORGANIZATION 

UTU's position in this matter is simple. UP knew it needed UTU's support for a 

proposed merger that was in great danger of disapproval by the STB because of its anti

competitive duopolistic characteristics, evidenced by the Justice Department's vehement 

opposition. The price for UTU's support was the Marchant Commitment Letter. At the time, 

UP was only too happy to pay it because UTU became one of its very few fiiends in Hearing 

Room A at the STB on July 1, 1996. The STB knows what the Marchant Commitment Letter 

means, and so does UI'. UP's actions do not measure up to its promises. UP has simply 

welshed on the deal. 

1. The Carrier does not have the unilateral right to designate a single 
collective bargaining agreement for a proposed Hub and Spoke area 
irrespective of conditions, such as commonality of territory, without 
negotiating the terms and conditions of such arrangement with the 
Organization. 

As explained in UTU Vice President Futhey's Declaranon (Organization's Exhibit 3), 

contt-ary to the Carrier's statement in their Operating Plan, the Union Pacific does not currently 

operate a "Hub and Spoke" system. In neither the Operating Plan, nor the Verified Statement 

of M. A. Hartman, did the Carrier take the position that it should be able lo unilaterally select 

the Collective Bargaining agreement desired for each Hub and Spoke location. This is reflected 

in the following statement from pages 255 and 256 of Appendix A of the Operating Plan 

(Organization's Exhibit 2): 

"It is essential that all operating employees within the hub, as well 
as all road operations into and out of die hub, be subject to one 
common collective bargaining agreement with common seniority." 



"This type of consolidation is a win-win simation for employees. 
UP/SP and customers." (emphasis added). 

This was ftirther clarified by M. A. Hartman in his Verified Statement, at pages 402 and 

403 of the Operating Plan (id.), to wit: 

"As explained in Appendix A to the Operating Plan, these changes 
cannot be implemented under existing labor agreements. For 
example, in many conndors, UP and SP train crew;; will be 
required to operate interchangeably or directionally over both UP 
and SP lines, which is impossible under existing labor agreements." 
(emphasis added). 

"The arrangements described in Appendix A represents our best 
projections, based on the information available to us today, but 
experience teaches that different arrangements and modifications of 
existing labor ap;r.?ffments mav be necessarv as circumstances 
change and shipping pattems evolve." 

"The job changes summarized in the Labor Impact Exhibii reflect 
the details ofthe Operating Plan as we now project them, including 
the necessary changes in seniority districts, crew change points, 
labor agreement cnnsnliHarinn^ etc. set forth in the Operating Plan 
and Appendix A. 

In suidying M. A. Hartman's Verified statement regarding CBA changes, it is obvious that 

>f a collective bargaining agreement needs to be modified in order to implement the transaction, 

then such changes or modifications would meet the "necessity" requirement. This would be a 

situation, as explained by Mr. Hartman. such as allowing UP and SP train crews to operate 

interchangeably or directionally over both I T and SP lines. Th? Organization takes no 

exception to those types of operational changes which are obviously necessury and required to 

physically implement the merger. However, UTU does take exception to the Carrier's attempt 

to eliminate entire collective bargaining agreements and pick the one it most desires. In the 

presentation of its Operating Plan, the Carrier also recognized there was no need for the 
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elimination of complete CBA's. If such had not been the case, M. A. Hartman would have so 

suted, instead of using phrases as quote(̂  above, i.e.. "different arrangements and 

modifications of existing labor agreements' and "labor agreement consoLdations." The 

words "modifications" and "consolidations" indicate the "blending together" of existing 

agreements, so that they are sufficiently urirbrm to t - the necessity issues, i.e., the 

agreements would not stand in the way of physical implements .xon of the merger. This does not 

encompass the elimination of existing CBA's, nor does it grant the Carrier the unilateral right 

to pick or select whatever CBA it desires in the territory involved. 

It is ironic that in every past merger involving this Carrier, the Organization has been 

confronted with the same issue involving CBA's. This very issue was presented before two of 

the industry's most recognized and distinguished Neutrals during arbitration in the UP/MKT 

merger enclosed as Organization's Legal Appendix, Exhibit 21. Robert E. Peterson and Richard 

R. Kasher issued the following findings regarding the elimination of CBA's: 

"This Arbitration Committee does not question the Carrier's 
contention that there is a need for current agreements to be 
modified, which would facilitate implementation of the operating 
aspects of the transaction. However, the record is devoid of any 
evidence supporting the precise nature of such need, let alone the 
complete elimination of the collective bargaining agreements of the 
MKT, OKT and GH&H. In the opinion of this Arbitration 
Committee, while the Carrier's proposal might eliminate some 
administrative problems associated with the continued ipplication 
ofthe referenced agreements, there is no evidence in the record to 
establish that these cost savings were factored intc the Operating 
Plan or presented for the ICC's consideration. (Page 13 of the 
Award) (emphasis added). 

If the Carrier firmly believes that collective bargaining agreements, 
which it seeks to eliminate, are millstones which prevent it from 
achieving its goal of becoming what if iays would be "the most 
competitive and efficient transportation mode in the territory 



affected by the merger," or, "the most competitive transportation 
force in the involved corridor," it has the right to seek change 
through negotiation and liie orderiy procedures of the Railway 
Labor Act. We do not see that it has the right to have all such 
agreements declared null and void by simple reason of the fact that 
the ICC authorized a transaction." (Page 13 of the Award) 
(emphasis added). 

•Accordingly, the Arbitration Committee concludes that the 
Carrier's proposal to completely eliminate existing collective 
bargaining agreements is not a mandatory subject of bargaining in 
the context of these New York Dock negotiations." (Page 14 of 
the Award) (emphasis added). 

2. In a consolidated area, or "Hub and Spoke," where the Carrier 
demonstrates the necessity of a single collective bargaining 
agreement, the predominant collective bargaining agreement should 
apply, as even the Carrier has acknowledged in the past. 

In all of the other mergers involving this Carr.er. it has been its position that in 

consolidated areas where it requires one collective bargaining agreement, the predominate 

collective bargaining agreement over the territory involved would be applied. This was 

acknowledged in the Kasher - Peterson Arbitration Award in the UP/TvIKT Merger as follows: 

"The Carrier submits that the three agreements which it proposes 
be the sole controlling agreements are the predominate collective 
bargaining agreements currently in effect on the overall territory 
comprehended by the Carrier's Operating Plan. (Page 13 ofthe 
Award) 

In this merger, the Carrier has taken a different approach. By following its past positions 

on predominate collective bargaining agreements at some locations, the Carrier would be required 

to accept an agreement more favorable to the employees than other agreements. For this sole 

reason the Carrier now wants to change what it has insisted upon in the past. This has nothing 

to do with the Operating Plan and the implementation of the merger. It merely transfers wealth 

from the employees to the employer, contraiy to the decision of the D.C. Circuit in RLEA v. 
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United States ("Guilford"), 987 F.2d 806 (D C. Cir. 1993) (enclosed as Organization's Legal 

Apppendix Exhibit 8). That is exactly what UP committed it would not do in this merger, in 

exchange for suppon of the merger by UTU. 

3. Where train and engine service (firemen) employees now hold 
"system seniority" under existing agreements, the Carrier's 
Operating Plan as contemplated in tlie Marchant Commitment 
Letter does not require the. e same employees to relinquish their 
"System Senioritv" rights under existing Agreements. 

Currently many employees now have system seniority rights that allow them to bid in and 

work assignments over portions of the entire railroad. It is the Carrier's desire to create new 

senionty districts in their so-called "Hub and Spoke" areas. Once the new seniority district is 

created under the Carrier's plan, employees outside of 'he "hub" would be required to relinquish 

their seniority rights within the "hub," and those with seniority rights in the "hub" would be 

required to relinquish all seniority rights outside ofthe liub." This has no effect or bearing on 

implementing the merger. Again, this Carrier has attempted this in past mergers, and this issue 

also was addressed by Neutrals Roben E. Peterson and Richard R. Kasher in the UP/MKT 

Merger (Organization's Legal Appendix, Exhibit 21) as follows: 

"The Carrier has pi oposed that concurrent with implementation of 
its proposed elimination of MKT. OKT and GH&H labor 
agreements that the senioritv standing of employees covered under 
those agreements be integrated into eleven (11) proposed seniority 
rosters." 
(Page 14 of the Award) (emphasis added). 

"Since this Arbitration Committee finds the Carrier proposal for 
the reanangement of forces to be overly broad, beyond the 
obligations and protections provided in the New York Dock 
conditions, the Carrier proposal should be withdrawn from the New 
York Dock negotiations. (Page 14 of the Award) 
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Therefore, this Arbitration Committee concludes that the wholesale 
rearrangement of senioritv for employees represented by the Union 
is not justified in the context of the limited scope of this 
transaction. Nevertheless we would recommend to the p?rties that 
they work cooperatively in developing the necessary 
rearrangement of seniority rights where certain changes are 
impplemented, such as the consolidation of terminals. (Page 14 of 
the Award (emphasis added). 

The Organization recognizes the obligation to the rearrangement of seniority rights in a 

consolidated tenninal, but UTU does not agree to the "wholesale reanangement of seniority," 

nor the elimination of such seniority rights diat employees now hold. UTU is obligated to 

preserve existing seniority rights to the greatest extent possible, and an arbitration award that 

disregards that obligation is voidable. See Beardsly v. CN^, 850 F.2d 1255 (8th Cir. 1988), cert. 

denied, 489 U.S. 1066 (1989) (enclosed in Organization's Legal Appendix as Exhibit 22). 

4. The Canier does not have the right to unilaterally force relocations 
outside the defined territory of the Notice to areas not 
commensurate with transfer of work. 

Despite the fact the Carrier insists that employees be required to relinquish seniority outside 

of the hub, the Canier nonetheless wants the right to force excess employees inside the hub to 

any location on the new system (Union Pacific - Southem Pacific). The Canier wants to 

detennine the number of employees needed in each hub. and if the number of employees are in 

excess of lhat number, then those employees can be forced to any location where a shortage of 

employees exist on the new merged railroad. This would include areas where the employees 

would hold no seniority rights. As an example, a surplus of employees on the Union Pacific in 

Chicago could result in employees being forced from that location to Los Angles, Califomia on 

the Southern Pacific. Further, there are cunently locations where under Crew Consist 

Agreenients. Reserve Boards were established. Under existing agreements, employees on the 

12 



Reserve Board cannot be forced to another location. The Carrier's desire in insisting upon this 

phony "forced transfer" right has nothing to do with the merger, but rather with the right to 

distribute employees at the whim of the Carrier to any location it desires that will permit it to 

line Its pockets with money belonging to the employees. 

5. The Carrier's Operating Plan as contemplated in the Commitment 
Letter does not allow tlv Carrier the right to make changes and/or 
eliminate existing Crew Consist Agreements and the protections 
contained therein for the sole purpose of granting the Carrier 
savin-JS and/or relief from restrictions contained in a Crew Consist 
Agreement. 

The Organization recognizes that in consolidated areas the work restrictions under crew 

consist agreements must be compatible. The Carrier, on the other hand, is attempting to use this 

merger as means to reduce payments under one crew consist agreement by forcing coverage by 

another crew consist agreement. The Carrier wants to dismrb cunent Reserve Boards and 

rearrange them to cover much broader areas than cunently exists. It is the Organization's 

position that each Crew Conf ist Agreement must stand on its own merits. If a conflict other than 

with regard to monetary issues exists thai demonstrates a requirement for changes in an existing 

crew consist agreement, that could be accomplished through negotiations. However, lo cha.ige 

an existing crev.- consist agreement, the Carrier must first meet the burden of "necessity." The 

Carrier does not have the unilateral right to make the determination of what changes are 

necessary in each crew consist agreement, nor does it have the right to eliminate any crew consist 

agreement by transferring employees to a location covered by one with lesser benefits for the 

employees involved. 

6. The Carrier's Operating Plan as contemplated in the Commitment 
Letter does not allow the Carrier the right to change and/or 
eliminate Exn-a Board Guarantees and Pool Freight monthly 
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Guarantees because that only results in monetary savings to the 
Carrier. 

The various General Committees involved in this transaction have thnjugh the years 

negotiated guarantees for extra boards, and in some instances Pool Freight assignments. These 

guarantees vary from one General Committee to another. There are agreements that provide for 

higher guarantees than others, and the Carrier wants to eliminate 'Jiose agreements in exchange 

for an agreement that pays a lesser guarantee. Guarantees bave nothing to do with affecting thr. 

Gamer's right to implement this transaction. This should be an item that should be decided 

through negotiations in making "different arrangements and modifications of existing labor 

agreements" or "tabor agreement consoUdations" as refened to in M. A. Hartman's Verified 

Statement, which is enclosed as pan of Organization's Exhibit 2. The changes that the Canier 

desires, are all at the expense of the employees, and are financially favorable to the Carrier. 

These changes have no effect or bearing on putting together an Implementing Agreem.ent under 

Article I , Section 4 of New York Dock 

7. Southern Pacific employees are entitled to the Lump Sum 
Payments contained in PL 102-29 and the 1996 UTU Award of 
Arbitration No. 559. if they agree to Union Pacific's requesi to 
bring their Agreement up to national contract standards. 

The Southem Pacific employees were carved out ofthe 1991 National Agreement as to 

wage increases, and were not involved with the 1996 UTU Award of Arbitration No. 559 because 

of the financial condition of the Southem Pacific. This resulted in "on-property" neguii.tions. 

The Southern Pacific employees received three (3) items in remm for by-passing the Lump Sum 

payments contained in the 1991 and 1996 settlements. Those three (3) items were: (1) the 

maintaining of the basic day at 108 miles; (2) no mle changes such as were contained in the 
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1991 Agreement; and, (3) the employees would not be required to pay a contribution to their 

Health and Welfare benefits since those payments were deducted from the Lump Sum Payments. 

The Organization has no problem with bringing the Southem Pacific Agreements up to 

the national standard; however, in doing so it is only right that the employees involved be paid 

the same Lump Sums as employees in the rest of the industry. By bringing the Southern Pacific 

employees up to national standards, their basic day will increase from 108 miles to 130 miles. 

They would be subject to all the mle changes contained in the last two (2) national agreements 

that were favorable to the Carrier, and they would have to start contributing to their Health and 

Welfare benefits. This is everything they received from the Southern Pacific in exchange for the 

Lump Sum payments. Again, Union Pacific benefits from acceptance of the national standards. 

In refusing to grant the Southei:; Pacific employees the Lump Sums, this is again an attempt by 

the Camer is again attempting to transfer the wealth from the employees to the employer. This 

is not a case of requesting lump sums discussed by the STB in as Decision al page 174 

(Organization's Exhibit 6) because there is a quid pro quo involved, i.e.. UP wanls the benefits 

of productivity gains on the national agreement(s). and the price for that is the lump sum(s). 

8. The Operating Plan as contemplated by the Marchant Commitment 
Letter does not allow the Carrier the right to eliminate a $12.50 
allowance to Southem Pacific crews for nol stopping to eat enroute. 

This is another example where the Camer is attempting through the guise of a merger to 

transfer wealth from the employees to the employer. The Southern Pacific General Comnuttees 

in past years have negotiated an agreement that pays them $12.50 for giving up the right to eat 

in road service. Other General Committees on various railroads have negotiated similar 

agreements that pay various amounts to crews for nol stopping to eat. Under the 1972 National 
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Agreement, crews in Interdivisional service receive $1.50 for not stopping to cat. This has 

nothing to do with the merger, but rather is purely a monetary issue lhat the Carrier is attempting 

to eliminate through this transaction. 

9. The Carrier's Operating Plan and the Commitment Letter do not 
allow the Carrier to eliminate existing agreementi that provide for 
additional earnings for work off of assignments in both road and 
yard. 

Various General Committees involved in this transaction have negotiated agreements that 

pay additional earnings when an employee is used off of their regular road or yard assignment. 

These agreements came about because of shortages resulting from the Carriers hiring insufficient 

manpower. The Carrier has complete control of these provisions by seeing to it that each 

location has sufficient manpower to man all ofthe assignments If this occurs, then there is no 

cost to the Canier. However, if the Carrier fails to hire sufficient manpower for all locations and 

employees are used off of their regular assignments, those employees should be covered under 

the existing agreements currently in effect. Again, this is not merger related. It is just another 

attempt by the Union Pacific to transfer wealth from il̂ e employees to the employer. 

10. The Carrier's Operating Plan and the Commitment Letter do not 
allow the Carrier to eliminate the Short Line Sale Protection (no 
sale without an agreement with UTU) in effect on the former 
Southem Pacific. 

The Southem Pacific General Committees negotiated an Agreement that requires the 

Carrier to negotiate an Agreement with the UTU before a portion of that railroad can be sold off 

to a short line railroad. Again, this .Agreement is not merger-related, and all the Organizatioii 

requests is that the Union Pacific honor collective bargaining agreements with the Organization, 

or to seek change through negotiations and the orderiy procedures of the Railway Labor Act. 
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11. The Carrier does not have the unilateral right to establish 
interdivisional service at its discretion, as it pertains to operations 
and the date(s) implemented, without negotiations as required in 
cunent collective bargaining agreements. 

Both the Southem Pacific and Union Pacific are parties to the UTU National Agreements 

that provide for a means to address and establish interdivisional service. Article Xm of the 

January 27, 1972 UTU National Agreement, as well as Article EX ofthe October 31, 1985 UTU 

National Agreement provide for greater employee protection fhan is nrovided for under New 

York Dock conditions. Tliat is the sole reason that the Carrier des'-.s to establish interdivisional 

service in this transaction- to eliminate and/or circumvent entployee protection that is greater 

than that contained in New York Dock. 

This is not the first time that this Canier has attempted to establish interdivisional service 

•̂ '̂̂ ^̂  ^ New York Dock transaction. Neutrals Robert E. Peterson and Richard R. Kasher 

addressed this veiy issue in their Arbitration Award in the UP-MKT Merger (Organization's 

Legal Appendix Exhibit 21) s'uiting, in pertinent part-

"Thij Arbitration Committee has no reason to conclude that the 
ICC had intended that the Carrier would have a unilateral right to 
establish interdivisional service and circumvent agreed-upon or 
recognized proced'.ire:j for attainment of such service. Here, it is 
noted that creation of interdivisional service is not something which 
the collective bargaining agreements prohibit Rathei, current 
agreements provide an orderly manner and reasonably expeditious 
means 'jy which such service may be implemented and myriad 
problems resolved; such agreements include final and binding 
arbitration provisions should such action be necessary. (Page 15 
of the Award) (emphasis added). 

12. The Carrier does not have the unilateral nght to require dual 
destination terminals, which in eftect establish two (2) aw?y-from-
home terminals in a single pool operation. 

Existing freight pool oper.itions have always been established through negotiations. Part 

17 



of all pool negotiations is the location of both the home terminals and the away-from-home 

terminals. Because of convenience, as well as the need for transportation at the away from home 

terminals, many employees have automobiles at these locations. They also have lockers with 

clothing, shaving equipment, etc. at the away-from-home terminal. The Carrier wants to take 

these existing regotiated away-from-home terminals away from the emplovees, and add additional 

away-from-home terminals in the same pool. The hardship this would work on the employees 

would be considerable. The existing pools can continue to ftinction with the sam^ away from 

home terminals without affecting the Carrier's Operating Plan. Here again, the Carrier is 

attempting to gain something in an Article I , Section 4 New York Dock transaction that properiy 

should be negotiated under the provisions of the Railway Labor Act. Moreover, such a result 

may violate an FRA requirement for single home terminal (Organization's Exhibit 8). 

M. The Camer does not have the right to unilaterally change yard 
assignments to road assignments when the jobs in question remains 
under the same collective bargaining agreement, if such agreement 
does not allow same. 

The proposal by the Carrier to change cunent yard operations by establishing road 

assignments in their stead is clearly a transfer of wealth from the employees to the Carrier. The 

assignments in question cunently are yard assignments under a simple agreement that is proposed 

by the Carrier as the surv'iving agreement. There is no intermingling of any of the other merging 

Carrie.-'/i yard or road operations. The only change is the designation of the type of assignment. 

15. The Carrier does not have the right to consider multiple locations 
a "single outlying point." were only one (1) extra board protects 
vacancies that are cunently protectee by multiple exn-a boards on 
both properties. 

The Carrier is attempting to consolidate "outside points" (outside of Houston) which are 
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« ap.m (greater than 30) into a single location for extra board protection purposes. Currently 

P -ind V.P each have multiple extra boards protecting the so called "outside points" that are 

inx'oKcxi herein Th r-

'he Camer ftirther wants to require the employees to provide their ovwi 

^^Ponation at no cost to the Canier. This proposed requirement by the Camer is not 

wonststcnt with any cun-ent agreement, and merely represents the Canier exercising an 
opportunin. to reauir*- th^ 

quire tne employees to assume expense which is properiy borne by the Canier. 

The Camer is required to have a single reporting point for an extra board in accordance 

^--th the FRA. Ln conespondence addressed to a BLE General Chaimun, the same condition as 

proposed by the Camer is addressed by FRA Director, Office of Safety Enforcement Edward 

R- English (Organization's Exhibit 8 ) ^ 

In addition, extra board employees may have only one regular 

may be the specific or fixed location of the extra board. In the 
but not L T h T ' "^'^ "'^'^ '^^^'^^ «^ Global I . but not both for the same extra board. If Proviso is designated a 

-enor^n'. ^ P ' ' "^ ^''^^ employees 
^ave? nm \ ' " l " " ' T ^ ' ' ' " ^ Conversely. 
c Z t l 7 l ^^"'.jh^^'^P'oyee's residence or from Proviso to 
C-rlobal I ,s considered as on-duty time consistent with FRA's 
application of deadheading. (See Title 49 Code of Federal 
Regulations. Pan 228, Appendix A) 

Clearly, the Canier is beyond its bounds contracmally and under FRA requirements. 

16. SP employees who are entitled to group life insurance 
hospitalizanon and medical care, and disability insurance retain 
those benefits after implementation of the meroer 

Clearly the ICC decision reviewing the O Bnen Award on CSX (at 14-15) recognizes the 

right to retain these rights and privileges. 

In addition, the Urban Mass Transit Act of 1964 ("UMTA") now. the Federal Transit Act 
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("FTA") Section 13(c) [49 U.S.C. § 1609(c)] requirements are instructive. Since no UMTA 

( FTA") financing can be completed without the Secretary of Labor's Section 13(c) certification, 

a model protective agreement was developed to pennit rapid and dependable processing of 

applications. The cunent regulations ofthe Department of Labor provide that the Secret?ty will 

certify pursuant to Section 13(c) if the parties adopt the Model Agreement. 29 CFR 215.6. 

Paragraph 10 of the Model Agreement sets forth the type of rights, privileges, and benefits that 

are "preserved" (emphasis added): 

(10) No employee receiving a dismissal or displacement allowance 
shall be deprived during his protection period, of any rights, 
pnvileges, or benefits attaching to his employment, including 
without limitation, group life insurance, hospitalization and medical 
care, free transportation for himself and his family, sick leave, 
continued stams and participation under anv disability or retirement 
proffam, and such other employee benefits as Railroad Retirement̂  
Social Security. Workman's Compens.̂ tion. and unemployment 
compensation, as well as any other benefits to which he may be 
entitled under the same conditions so long as such benefits 
continue to be accorded to other employees of the bargaining unit, 
inactive service or ftirloughed as the case may be. (emphasis 
added). 

17. The Canier does not have the right to prevent ftirloughed 
employees on an involved territory from being placed on integrated 
seniority rosters or to dictate how seniority will be combined in an 
affected territory. 

This scenario represents the Canier's desire to dictate who will have rights to merge 

resultant tenitories. The Organization contends the Carrier does not have the right to "shrink" 

seniority where nghts cunently exist. The Canier has no managerial prerogative here. The 

Organization, as employee representative, has equal standing in detennining the method of 

potential integration of seniority. (Elkouri & Elkouri, How Arbitration Works, at 586): 

One of the most severe limitations upon the exercise of managerial 
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discretion is the requirement of seniority recognition. Indeed, the 
effect of seniority recognition is dramatic from the standpoint of 
employer, union, and employee alike since "every seniority 
provision reduces, to a greater or lesser degree, the employer's 
control over the work force and compels the union to participate to 
a conesponding degree in the administration of the system of 
employment preferences which pits the interest of each worker 
against those of all the others." 

In the absence of a definition of the tenn in the collective 
agreement, seniority "is commonly understood to mean the length 
of service with the employer or in some division ofthe enterprise." 
Seniority "means that men retain their jobs according to their 
length of service with their employer and that men are promoted 
to better jobs on the same basis." It is generally recognized that 
the chief purpose of a seniority plan is to provide maximum 
security to workers with the longest continuous service." 

The Canier's attempt to limit seniority is diametrically opposite to its position in the 

Operating Plan, Appendix A, at 256 (Organization's Exhibit 2): 

This type of consolidation is a win-win simation for employees, 
UP/SP and customers. It expands work opportunities for the 
affected employees and mitigates the adverse effects that 
historically have befallen employees on smaller, isolated seniority 
districts when business or operations shifted to a different route due 
to shipper routing changes, maintenance programs, disasters, etc. 

See also. Organization s Exhibit 6 at 174; Beardsly v. CNW, supra; ICC Decision 

Affirming O'Briend Award on "rights and privileges." 

CONCLUSION 

For the foregoing reasons, it should be found that the Canier has failed to satisfy the 

condition precedent to UTU negotiating voluntary implementing agreements, and that any 

implementing agreements reached by arbitration or otherwise immediately and mediately hereafter 

shall be deemed to be voluntary in application of the balance of the Canier promises in the 

Marchant Commitment Letter. 
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OVERVIEW 

This arbitration principally concems the efforts of the carriers in ICC Finance Docket No. 

32760 to use Article I , Section 4 of Appendix HI of the New York Dock II labor protective 

conditions placed on the transaction by the STB in Decision No. 44 therein (Service Date-August 

12, 1996), which authorized the acquisition of control of the SP holding company an'i carriers 

by the holding company that controls Union Pacific Railroad Company and other carriers to 

obtain changes in exieting collective bargaining agreements held by UTU that are not necessary 

for .mplementation of the approved transaction, and run afoul of the Marchant Commitment 

Letter as discussed in the STB Decision. The carriers are apparently of the enoneous opinion 

that they can make merely inconvenient collective bargaining agreement provisions of UTU 

vanish as well by means of the Article I , Section 4 process, rather than by negotiating changes 

under the Railway Labor Act ("RLA"). 

UP was involved in the same sort of conduct in its merger with the Missouri-Kansas-

Texas Railroad ("MKT") several years ago. It was thwarted m its effort by Arbitrators Richard 

Kasher and Robert Peterson in an Article I , Section 4 award in that Finance Docket (30800), 

which will be refened to and discussed at several points below. UP should suffer the same fate 

by means of award in this transaction, for the facts here are not materially different than those 

involved in the UP-MKT merger, and if anything more strongly favor the Organization here. 

I. FACTUAL BACKGROLND OF DISPUTE AND . \L\RCR\NT CO.VIMITMENT 
L E T T E R 

United Transportation Union ("UTU") has disputes with the Carrier parties over the 

interpreution and application of provisions of the February 26, 1996 letter of Union Pacific 

Railroad Company ("UP") \'ice President-Labor Relations John J. Marchant to UTU Intemational 

1 



President Charies L. Little ("Marchant Commitment Letter") (Organization Exhibit 1), cited and 

addressed by the Surface Transportatior Board ("STB ') in its August 12, 1996 (Service Date) 

Decision (No. 44) in STB Finance Docket No. 32760 ("LT-SP Merger Decision") with respect 

to the Carrier parties' various demands for changes in UTU's collective bargaining agreements 

("CBA's"). The specific provision of the Marchant Commitment Letter at issue herein is at page 

2 thereof, to wit: 

[U]P also commits that, in any Merger Notice served after Board 
approval, it will only seek those changes in existing collective 
bargaining agreements that are necessary to implement the 
approved transaction, meaning such changes that produce a public 
transportation benefit not based solely on savings achieved by 
agreement change(s). 

On or about November 30, 1995, incident to the involved merger application at the STB, 

the Carrier parties submitted to the STB, inter alia, the Operating Plan ("OpPlan"), Labor Impact 

Smdy ("LIS"), and supporting statements. Railroad Merger Application. Vol. 3 (UP/SP 24) 

(excerpts from which are enclosed as Organization's Exhibit 2). The Verified Statement of M. 

A. Hartman supporting the LIS contains a material misstatement at page 255 thereof in its claim 

that UP currently operates as a "hub-and-spoke" system, necessitating a siiiî lc CBA and seniority 

roster for each component of the hub-and-spoke system in the merger implementation with SP. 

It does not. (Declaration of UTU Vice President M. B. Futhey. enclosed as Organuration's 

E.xhibit 3). 

Shortly thereafter, the UP became greatly concerned that criticism from all quarters 

jeopardized the approval of the merger. UP began to seek out parties who would support the 

merger, including UTU. While LTU was concemed that SP would be incapable of operating 



successftilly in the West competing with BNSF and UP-CNW, raising the specter of § 10901 line 

sales without labor protection, it had equal concem that UP not obtain carte blanche to wreck 

havoc with the CBA's held by the UTU General Committees of Adjustment on UP and SP in any 

merger approved. These concems of UTU are spelled out in the Declaration of UTU 

Intemational President Charles L. Little enclosed as Organization's Exhibit 4. These concems 

remained paramount in the bargaining over the tenms of the Marchant Commitment Letter, 

particularly thoie relating to CBA changes, since UTU was then fighting the results of the 

Interstate Commerce Commission's ("ICC") affiraiance ofthe "O'Brien Award" on CSX issued 

by ti.e ICC December 7, 1995, pemiitting wholesale CBA changes in agreements and seniority 

with no showing of "necessity" in its common and everyday meaning required. (Organization's 

Exhibit 4). 

Although th.e automatic certification of employees represented by UTU as adversely 

effected was also ar. important component of any deal with UP to support the merger (id.), UTU 

would not commit to voluntarily reach implementing agreements without qualification, because 

It would expose the membership and organization to the same harm evidenced in the O Brien 

Award ( jd j . Agreement to support the merger was not reached until the above-quoted language 

from the Marchant Commitment Letter was inserted (id.). 

At the July 1, 1996 hearing on the UP-SP Merger these purposes were made explicit by 

undersigned counsel (Organization Exhibit 5). These remarks cannot be divorced from the 

context in which they arose, as UT has done during its phony negotiations with UTU. Again, 

while the impulse for UTU to support an obviously anti-competitive merger (the Justice 

Department vehemently opposed it) was to ensure survival of SP in the mega-carrier world West 



of the Mississippi River (BNSF and UF-CNW), it wao not willing to support it at the price of 

wholesale changes in existing CBA's. Hence, the explicit limitation on CBA changes in the 

Marchant Commitment Letter. 

The STB ftilly understood the totality of what UTU extracted from UP in the Marchant 

Commitment Letter, as evidenced by the following passages from its August 12, 1996 UP-SP 

Merger Decision (Organization's Exhibit 6). 

UTU. the largest union in the rail industry, indicates, in its 
comments dated March 29, 1996, that is supports the merger for 
two reasons: first, becau.ie LT has agreed to a number of 
conditions that will help mitigate the impact of job loss on UTU's 
members; and second, because UTU believes that the merger, by 
allowing LT and SP to form a strong competitor to BNSF, is in the 
best interest of rail labor in the ftiture. UTU adds that UP's 
commitments include the following: (la) that automatic 
certification as adversely affected by the merger will be accorded 
(i) to the 1.409 train service employees, the 85 UTU-represented 
yardmasters. and the 17 UTU-represented hostlers projected to be 
adversely affected in applicants' Labor Impact Smdy, (ii) to all 
other train service employees and UTU-represented yardmasters 
and hostlers identified in any merger notice served after Board 
approval, and (iii) to any engineers adversely affected by the 
merger who are working on properties where engineers are 
represented by LTU; (lb) that UP will supply LTU with the names 
and test period averages of such employees as soon as possible 
upon implementation ofthe merger; (2) that, in any merger notice 
ser\'ed after Board approval, applicants will seek only those 
changes in existing CBA's that are necessary to implement the 
approved transaction, meaning such changes that produce a public 
transportation benefit not based solely on savings achieved by 
agreement change(s); (3) that, in the event that UTU contends that 
LT's application of New York Dock is inconsistent with the above-
mentioned conditions, LTU and LT personnel will meet within 5 
days of nonce from the LTU International President or his 
designated representative and agree to expedited arbitration with a 
written ag cement within 10 days after the initial meeting if the 
matter is not resolved, which will contain, among other things, the 
full description for neutral selection, nming of hearing, and time of 
issuance of the award(s); and (4) that, in the event UP uses a lease 
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anangement to complete the merger of the various SP properties 
into MPRR or UPRR. Uie New York Dock conditions will 
nevertheless be applicable. 

UTU. in its comments dated March 29, 1996, asked that we 
approve the merger and note the commitments that UP had made. 
Furthermore, while we are not imposing these commitments as an 
acmal condition, we ê p̂ect UP to abide by its commitments here. 

STB August 12, 1996 Merger Dec" ^n at 171. 

I believe that the Labor Unions deserve a special commendation 
her::. Labor should take special pride in the level of commitment 
it exacted from UPSP in reconciling competing interests. The level 
of commitment made by the railroads to Labor is a credit to 
Labor's diligent efforts in striking a proper balance betweer i»< 
interests and tlie overall compelling public benefits of the merger. 
History will show that here. Labor's participation in the debate 
resulted in a win-win simation for everybody. 

STB August 12, 1996 Merger Decision at 246-47 n 281 (Vice Chairman Simmons, commenting). 

With regard to labor relati( I note that this is the only railroad 
merger in recent history to receive widespread labor-union support. 
Ra' roads operate the largest outdoor factory in America, often 
stretching tens of thousands of miles. The existence of a well-
trained, motivated and loyal workforce is essential to safe and 
efficient train operations. Employee support of this transaction will 
be a crucial factor in its economic s.ccess. The applicants are to 
be applauded for their sincere efforts af reaching out toward their 
employees and including them in the planning process. All too 
often, in recent years, labor .'-elations in the railroad industry have 
been •tinm cessarily acrimonious. 

The applic ants entered into a number of good-faith agreements with 
their dedicated employees in which both sides vowed to cooperate 
in irnplemei.'ing this merger. Specific pledges were made in a 
scries of leners exchanged between the applicants and their unions. 

Among thoae pledges is that the applicants will use the immunity 
provision of 49 U.S.C. 11341(a), now 49 U.S.C. 11321(a), only to 
seek tho:-** changes in collecnve bargaining agreements that are 
actually "necessary" - and 1 read the word "necessary" to mean 
"required" - to implement the transaction and not mereh as a 



convenient means of achieving cost savings or, as a federal appeals 
court noted, "merely to transfer wealth from employees to their 
employer. 300 

The very fact that die applicants addressed this matter positively in 
their agreement with the United Transportation Union is evidence 
tha. che issue has merit. The purpose of implementing agreements 
is to permit consummation of a merger or consolidation, not to 
achieve other objectives properiy handled through collective 
bargaining under the Railway Labor Act. 

300 See, e.g.. Railway Labor Executives Association v. United 
States, 987 F.2d 806, 814, 815 (D.C. Cir. 1993). The D.C. Circuit 
held (at 814) that, "at a minimum," an anangement cannot be 
considered fair if it modifies a collective bargaining agreement 
more than is necessary to effecmate the transaction. 

STB August 12, 1996 Merger Decision at 251 (Commissioner Owen, commenting). 

The various UP Merger Notices and Bargaining Proposals demonstrative of the Carrier's 

failure to comply widi the terms of the New York Dock n Conditions and the Marchant 

Commitment Letter are discussed in the Declaration of Paul C. Thompson (Organization's Exhibit 

7). 

n . LEGAL BACKGROLT>a) ANT) LLVnTATIO>:S ON APPLICANTS' DESIRE 
FOR AGREEMENT GRANGES 

While the merger will result in operational efficiencies, the Carriers have made numerous 

requests which seek to create additional efficiencies solely through the abrogation of the terms 

and conditions of collective bargaining agreements. As shown below, the Carriers in numerous 

instances attempt to use the Board's approval a.s a maneuver to avoid their collective bargaining 

and Railway Labor Act ("RLA"). 45 U.S.C. §§ 151. et sea,, obligations. A principal purpose of 

this transaction is apparently \ j avoid the applicants' legal obligations to the Organization, but 

the STB was not commissioned as a labor regulator or labor relations agency. The applicants 



have not produced any substantial evidence that the avoidance of these contracmal and RLA 

obligations are necessary to effect the "approved transaction," as required by the decision of the 

Supreme Court of the United States in Norfolk & Westem Rv. v. American Train Dispatchers 

As£n, 499 U.S. 117, 113 L.Ed.2d 95 (1991) (copy included in Organization's Legal Appendix 

as Exhibit 1). 

As the Supreme Court recognized in Dispatchers, supra, an exemption from legal 

requirements, such as the RLA, under 49 U.S.C. § 11341(a), by its own tenns, applies only when 

"necessary to carry out a transaction approved by the Commission." 113 L.Ed.2d at 110. These 

criteria must be satisfied before the Commission can move on to the next limitation: whether 

the decision to override the carriers' obligations is consistent with the labor protective 

requirements of Section 11347. Id, 

Thus, if the subordination of the stamtory and contracmal rights of the LT and CNW 

employees is not "necessary" to cany out the merger, this arbitt-ation need go no further on this 

point. Only if the "necessity" requirement of Section 11321(a) [fonner Section 11341(a)] is 

satisfied must the impact of the laboi protective requirements of 49 U.S.C. § 11326 [former 

Section 11347] and the New York Dock conditions be considered. 

A. Exemption Of The Collective Bargaining Agreement Obligations Is Not 
Necessary To Carry Out The Transaction. 

On the facts of this case, it is clear that it is not "necessary" to subordinate the stamtory 

and collective bargaining rights of the Carriers' employees in order to implement the merger. 

In its decision in Dispatchers, the Supreme Court stated that the standard of "necessity" 

was not before it. 113 L.Ed.2d at 110. While the Supreme Court has not previously considered 

the "standard of necessity" under 49 U.S.C. § 11341(a) [now Section 11321(a)] or its 



predecessors, other courts have. In City of Palestine v. United States. 559 F.2d 408 (5th Cir. 

1977), cen, denied. 435 U.S. 950 (1978) (included in Organization's Legal App-̂ ndix as Exhibit 

2), the Fifth Circuit rejected an effort by a merged carrier to apply the exemption in 49 U.S.C. 

§ 5(11) [the predecessor of Section 11341(a), and now Section 11321 (a)] to an agreement 

requiring one of its merging railroads to maintain employees and an office in Palestine. Texas. 

In rejecting the carrier's exercise of the exemption authority, the Court of Appeals held that the 

agreement in question "did not threaten the merger's success.' Id, at 414. The Court went on 

to hold that "Congress did not issue the ICC a hunting license for state laws and contracts that 

limit a railroad's efficiency unless those laws or contracts interfered with carrying out an 

approved merger." Id, "Congress allowed the ICC significant power to effecmate approved 

transactions, but it did not authorize gramitous destruction of contracmal relations-even when 

it serves the general public interest-when the destmction is inelevant to the success of the 

approved transactions." Id, at 415. 

As the Fifth Circuit emphasized in Palestine, "necessary" does not signify merely 

convenient or even the most efficient. Instead, "necessary" requires something more, the absence 

of which would bar the consummarion of the approved transaction. A finding of necessity must 

be premised on the applicants' acmal inability to cany out an approved transaction, not on an 

assessment of the relative costs or possible efficiencies of proceeding in the absence of the 

alleged obstacle. A comparative efficiency standard cannot be consistently applied either by the 

Commission or by arbitrators who are called upon to resolve disputes between carriers and the 

representatives of their employees. The determination of "necessity" is primarily a facmal one. 

See, discussion of RLEA v. United States ("Guilford"), and CSX Corp. - Control ~ Chessie and 
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Seaboard ("Carmen D"), infra. 

B. Section 11326 Applies In The Context Of Labor Agreements To Limit Th? 
Exercise Of Authority That Section 11321(a) Provides. 

As argued above, there is no need to continue on to the 49 U.S.C. § 11326 prong of this 

analysis because the requirements under Seĉ on 11321(a) have not been met. However, 

assuming arguendo that the changes proposed by the Caniers in this case, subordinating the 

collective bargaining agreement and stamtory rights of the employees, were approved by the 

Board under Section 11321(a). and assuming arguendo that it was detennined under Section 

11321(a) that it was necessary to modify collective bargaining agreement and stamtory rights to 

avoid thwarting the transaction, the transaction must be considered authorized under Section 

11321(a). That analysis would apply to the exemption of any law or legal obligation-such as 

a federal antitrust stamte or a state regulatory law. However, when the Section 11321(a) 

exemption power is applied to obligations arising in the context of labor relations-to labor b .vs 

like the RLA or obligations imposed by a collective bargaining agriement-there is a'- additional 

resttnction on the exercise of that authority, i.e., Section 11326 rean"', ne carrier to provide 

appropriate labor protective conoiuons ior uie employees affected by the transaction. 

Section 11326 was enacted for the benefit of the affected employees, not the carriers. 

Southem - Central of Georgia - Control. 331 I.C.C. 151. 169-70 (1967) (See, Organization's 

Legal Appendix. Exhibit 10 at p. 36); Chicago, St. Paul. M & O Rv Lease. 295 I C C. 9̂6, 701 

(1958); Texas & New Orieans Ry v. BRT. 307 F2d 151, 157, 160 (5th Cir 1962) (included in 

the Organization's Legal Appendix as Exhibit 3). Its purpose is to regulate the exercise ofthe 

Section 11321(a) exemption authority when it is applied to labor obligations. In other words, 

Section 11321(a) gives the authority, but Section 11326 limits the exercise of that authority. See, 



American Train Dispatchers Ass'n v. I.C.C. 26 F.3d 1157, 1165 (D.C. Cir. 1994) (included in 

Organization's Legal Appendix as Exhibit 4). 

Section 11326 stands as a separate, distinct, and formidable limitation on the exercise of 

Section > 1321(a) exemption authority. See, id. The two sections can be properiy understood 

only if they are read in conjunction with âch other. See, United States v. Morton. 467 U.S. 822, 

828 (1984) (stamtory sections must be read and interpreted together) (included in Organization's 

Legal Appendix as Exhibit 5). Certainly. Section 11321(a) cannot be isolated from Section 

11326, for any order of the Commission under Section 11321(a) which does not confonn to 

Section 11326's requirements is rendered invalid. Southem. 331 I.C.C. at 163-64. Instead, if 

"the consistency of the overall stamtory scheme for dealing with CBA modifications required to 

implement Commission-approved mergers and consolidations" is to be achieved, die authority 

of Section 11321(a) muit be "circumscribed" by Section 11347. CSX Com. ~ Control ~ Chessie 

and Seaboard ("Carmen U"). 6 I.C.C.2d 715, 722 (1990) (included in Organization's Legal 

Appendix as Exhibit 6). 

The stamtory scheme contemplates that Section 11321(a) wi.l provide the means for 

advancing the national policy of consolidations in the rail industry that is found in the Interstate 

Commerce Act ("ICA"), while Section 11326 will provide the means for advancing the national 

policy of collective bargaining in the rail industry that is fourd in the Railway Labor Act 

("RLA"). It is evidert that there is a certain tension between those two important federal stamte". 

Yet the Supreme Court noted as recently as 1989 that the two com.peting federal policies can and 

must be accommodated to each other. The Court viewed ihe ICA and RLA as "complementary 

regimes" that, whenever possible, should be harmonized rather than fo'.ced onto a collision 
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Pittsburgh & Lake Erie R R. v. RLEA. 491 U.S. 490, 105 L.Ed.2d 415, 434 and n. 18 

(1989) (included in Organization's Legal Appendix as Exhibit 7). 

The Court of Appeals for the District of Columbia Circuit added significantly to the 

authority on the subject in its decision in RLEA v. United States ("Guilfo/d"). 987 F.2d 806 

(D.C. Cir. 1993) (included in Organization's Legal Appendix as Exhibit 8). In Guilford, the 

court emphasized that Section 11326 "clearly mandates that "rights, privileges, and benefits' 

afforded employees under existing CBAs be preserved." Id, at 814. Although the contours of 

those "rights, privileges, and benefits" were left in the first instance to the Commission to 

delineate, the court made clear tliat Section 11326 itself imposed an affinnative obligation on the 

Commission. 

Q"'̂ "̂'"̂  arose from a series of decisions by the Commission conceming the efforts of 

Guilford Transportation Indu>tnes to h ive four of its subsidiaries lease their rail lines and 

frackage rights to a fifth subsicl'ary. the Springfield Tenninal Railway Company ('ST"). The 

purpose ofthe lease transaction wi urely and simply to reduce Guilford's collective bargaining 

obligations by applying the least onerous collective bargaining agreement to all five subsidiaries. 

Pursuant to Section 11326 and the imposed labor protective provisions, the parties submined the 

dispute arising from the proposed lease to arbitration. 

The resulting arbitration av ard required the ST to apply the rates of pay, rules and 

working conditions ofthe four lessor carriers' conttacts in operating the leased lines. On review 

by the Commission, the award was partially overturned on the basis that imposition of the 

lessors' agreements on the ST would ft^sttate the purpose ofthe tt-ansactions-to apply the more 

economical S F cono-acts to the entire Guilford system. The Commission remmed the remaining 
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issues to the parties for negotiation and, if necessary, ftirther arbitration. 

When a second arbitt-ation proved necessary, the ensuing award acknowledged that the 

second arbittator would have imposed the lessor caniers' collective bargaining agreements on the 

ST's operation ofthe lines, exactly as the first arbittator had. Id, at 809. However, the arbittator 

was constt-ained by the Commission's detennination to allow modification of the work rales of 

the agreements instead. The Commission affinned the second awa'd. 

On appeal to the Court of Appeals for the Disttict of Columbia, the court declined to 

affinm the Commission's decision to ovenide the collective bargaining agreements. According 

to the court. Section 11326 "clearly mandates that 'rights, privileges, and benefits' afforded 

employees under existing CBAs be preserved." 987 F.2d at 814. And because the Commission 

had not addressed the meaning and scope of those rights, privileges and benefits, the co.ut 

remanded that issue to the Commission. 

In doing so, however, the court placed a significant limitation on the Commission's 

detennination. The Commission, according to the court, is obliged by Section 11326 to provide 

a "fair arrangem-nt" for the employees affected by any ttansaction that it sees fit to approve. 

The co'on recognized that "at a minimum" an anangemeni cannot be considered fair if it modifies 

a collective bargaining agreement more than is necessary to effecmate the Q-ansaction. Id, at 814. 

"[I]t is clear," the court emphasized, "that the Cominission may not modify a CBA willy-nilly." 

Id.' 

'Indeed, courts recognized before Guilford that it is possible for a collective bargaining 
obligation to burden a earner without rendering it impossible for the carrier to ca.Ty out an 
approved ttansaction. Eg,, Citv of Palestine, supra. 559 F.2d at 414 ; New York Dock Ry. v. 
UJ,, 609 F.2d 83, 101 (2d Cir. 1979) (included in Organization's Legal Appendix as Exhibit 9). 
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The court was well aware that any time a canier can reduce its collectively bargained 

obligations, it can achieve greater economy and financial sttength. But the court rejected the 

notion that elimination of collective bargaining obligations is a valid purpose within the meaning 

of Sectton 11341(a). The cognizable purpose of a ttansaction, according to the court, must not 

be "merely to tt-ansfer wealth from employees to their employer," but must be "to secure to the 

public some tt-ansportation benefit that would noi be available if the CBA were left in place." 

Id, at 815. And the court expressly clarified tha; the benefit to the public must flow from the 

approved tt^saction, not from the modification of the CBA. Id, 

Elimination of collective bargaining obligations tc improve the financial condinon of 

caniers and to rid themselves of what tliey view as burdensome and inconvenient provisions that 

are in;levant to the merger is simply not within the objectives of Section 11321 or Section 

11326. "The necessity limitation is explicit in § 11341(a), and we have no reason to believe that 

the Congress meant to give the Commission any vender latimde to modify the provisions of a 

CBA where § 11341(a) does not apply; § 1 1347 on its face provides more, not less, generous 

labor protection than does § 11341(a)." Guilford at 814. 

C. Section 2 and Section 4 of Article I of the New York Dock U conditions 
Support The Rationale In the Guilford Decisiojî  

This rationale of the Court of Appeals is ftmher supported by the mandatory labor 

protective conditions imposed in this ttansaction pursuant to 49 U.S.C. § 11326 To ensure that 

the , .section required by Section 11347 is provided to affected employees, the Commission 

[now the Board] developed the labor protective condin'ons of New York Dock imposed here. 

The first principle of Ne'A- York Dock is that of respect for existing collective bargaining 

obligat'ons: Section 2 of Article I provides that "rates of pay. mles, working conditions and all 

13 



collective bargaining and other rights, privileges and benefits . . . under applicable laws and/or 

existtng collective bargaining agreements . . . shall be preserved when changed by ftiuire 

collective bargaining agreements or applicable stamtes " Compare. Guilford at 814. 

Clearly, Article I, Section 2 cannot be read woodenly to "preserve" each and every 

collecnve bargaining obligation in each and every ttansaction. Otherwise, there would be no 

need for Article I, Section 4, which contemplates that it will be necessary to modify those 

provisions of collective bargaining agreements that provide for the "selection of forces" and 

"assignment of employees." But neither can Arttcle I, Section 2 be read out of the New York 

Dock conditions entirely. 

Instead, Article I, Section 2 must be given the effect that Congress intended. Properiy 

interpreted, Article I, Section 2 is sim.ply a ". . . codification of prior rights, generally recognized 

since 1936," when the Washington Job Protection Agreement ("WJPA") (included with other 

protective conditions from the Commission in Organization s Legal .\ppendix as Exhibit 10) 

protections were applied by the Commissio-.i or by the parties. Cannen II. supra. 6 I.C.C.2d 715. 

As the Commission pointed out in Carmen II. parties have routinely complied with existing 

collective bargaining agreements and permitted "limited modification" only where necessary to 

the completion of a ttansaction Jiat was approved by the Commissic n. Id, And where parties 

were imsuccessftil in reaching agreement on reasonable accommodations, arbittators used their 

authority "to modify CBAs to the extent necessary to permit approved ttansactions to proceed." 

Under the WJPA, negotiators and arbittators regularly came to an accommodation of the 

collective bargaining processes of the RLA and the promotion of consolidatt'ons. Carmen II. 6 
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I.C.C.2d at 742, 749. Yet the WJPA lacked an Article I, Section 2 that explicitly enjoined 

arbittators to preserve collective bargaining agreements unless necessary to carry out a 

consolidation. The key to the interplay between Article I , Sections 2 and 4 of the conditions, the 

Commission indicated, "lies in the history ot negotiation and arbittation in the period between 

1940-1980." Carmen II. 6 I.C.C.2d at 752. During that era, a principle of accommcxlation was 

derived from the express language of Sections 4 and 5 of WJPA (which now effectively appear 

in Arttcle I , Section 4 of the New York Dock conditions). By their terms, those sections require 

that provisions must be made for "the selection of forces" and "assignment of employees made 

necessary by the tt-ansaction," Arbittators therefore limited their subordination of collective 

bargaining provisions to those which affected the tt^sfer of work, integration of seniority 

agreements, and reassignment of employees that were necessary to achieve a consolidation. See. 

Carmen n. 6 I.C.C.2d at 742. As the Commission recognized in its Southem decision, Section 

11326 itself—pursuant to which labor provisions were imposed— required first, adherence to 

existing collective bargaining agrfc-=?ments, and second, appropriate compensation where provisions 

must be modified: 

[W]e impose formulae of protective conditions upon the carriers 
seeking specific permissive authority under Section 5(2) of the act, 
the purpose being to protect the interests of employees some of 
which in a particular case may well have been established under 
bargaining agreements executed pursuant to the Railway Labor Act. 
. . . These protective conditions imposed upon carriers under 
Section 5(2)(f) which provide affected employees compensatory 
protections for wages, fringe benefits and other losses are designed 
to apply after the carriers have arrived at their adjustments of the 
labor forces in accordance with the governing provisions of their 
collective bargaining agreements so that the carriers may be 
enabled to carry an approved ttansaction into effect. 

Southem, 331 I.C.C. at 169-70 (emphasis in original) (Organization's Legal Appendix, Exhibit 
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10 at p. 36). The Commission noted that it had demonsttated its concem for "the fulfillment of 

existing conttacmal obligations on the part of ths carrier" as early as the 1930's. Id. at 158 

(citations omitted). 

Arbittal incursions on collective bargaining agreements were limited by the notion that 

the implementing agreements forged under die WJPA were intended to provide primarily for the 

selection of forces and assignment of employees that w.s necessary to effecmate the 

'I'onsolidation. According to that principle of accommodation: 

[w]ork was transfened from one railroad to another despite 
contrary conttacmal provisions in CBAs. It was also obvious that 
contracmal seniority rights were mcxiified in order to consolidate 
rosters of the two separate, combining railroads. . . . We can 
assume that the reassignment of employees would have regularly 
taken place despite CBA prohibitions. These actions are die sort 
that would be necessary to permit almost any consolidation of the 
functions of two merging railroads. 

Carmen P. 6 I.C.C.2d at 742, citing Southem. 

When Article I , Section 2 was added to the conditions, it made explicit what had 

previously been implicit and generally accepted in the rail industty by carriers and unions alike 

since 1936. Consequently, the adoption of Article I . Section 2 did not provoke the hue and cry 

that would have accompanied any "radical change" in the balance that had prevailed for decades. 

Carmen I I , 6 I.C.C.2d at 720. As the Commission reported, "Article I , Section 2, appears 

acceptable to all parties." Carmen II. 6 I.C.C.2d at 797 n. 16. For that reason, "no one 

commented when this language became part of the Commission's merger conditions in 1979." 

Id, at 750, 

Moreover, "there is no suggestion that Congress intended the 4R Act to make sweeping 

changes in labor protective conditions." Id, at 797. Instead, it adopted a provision that already 
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existed in other stamtes: Section 13(c) ofthe Urban Mass Transportation Act of 1964, 49 U.S.C. 

§ 1609(c), and Section 405 of the Rail Passenger Act, fonner 45 U.S.C. § 565. now 49 U.S.C. 

§ 24706. 

In sum, the Commission oveneacted in DRGW^ to an unfounded fear that Article I , 

Section 2 would be read to establish an "immutable" obstacle to any changes required by 

consohdatioi.:. Yet arbittators appear generally to have recognized that neither Article I , Section 

2, nor Article I . Section 4 "ttumps" die other, and neither should be read out of the New York 

Dock conditions. Instead, they "exist in pari materia and accordingly must be read together in 

a way that gives effect to each." C::nnen n, 6 I.C.C.2d at 798. Collective bargaining agreements 

will not be ovenidden under Section 11321(a) simply to facilitate a ttansaction, but will be 

required to yield only when and to the extent necessary, i.e., "required." to pennit the approved 

ttansaction to proceed. 

Articl'j I , Sections 2 and 4 can be thus harmonized in an approach that vvorked 

successfully during the 40-year "era of accommodatt'on." Cannen II. 6 I.C.C.2d at 721. As the 

Commission has recognized. Article 1. Section 2 "does have significance as a Congressional 

directive that, to the extent possible, the tenns of CBAs are to be preserved." Cannen n. 6 

I.C.C.2d at 720. Thus, under Article I, Section 2, t̂ .e parties-and the arbittators to whom they 

may resort-must abide by existing collective bargaining agreements unless changes are necessarv 

to permit the approved ttansaction to proceed. See, Cannen II. 6 I.C.C.2d at 749 ("only those 

Denver and Rio Grande Westem Railroad Company - Tracking Rights Over Missouri 
Railroad Company Between Pueblo. Colorado and Kansas Citv, Missouri ("DRGW"). Finance 
Docket No. 3000 (Sub. No. 18) (1983). revjd sub notn. BLE v. ICC. 761 F.2d 4 (D.C. Cir. 
1985) (included in Organization s Legal Appendix as Exhibit 11), vacated sub nom. ICC v. BLE. 
482 U.S. 220 (1987) (included in Organization's Legal Appendix as Exhibit 12). 
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changes in CBAs necessary to permit an approved ttansaction will be appropriate"). 

Changes that are made undtr that standard "will not undermine labor's rights to rely 

primarily on the RLA for those subjects ttaditionally covered by that stamte." Id, at 752-53. By 

giving proper effect to Article I , Section 2, the Board does not deprive carriers of their ability 

to consummate an approved ttansactton. It merely deprives them of any claimed "hunting 

license" to seek out and eliminate or dilute any collective bargaining provision that stands in the 

way of cost savings, administtative efficiency or some other general economy. By the time 

carriers seek the approval of the B )ard for a proposed transaction, they have assessed both the 

benefits and the costs of the tansaction they propose to the Board as part of their "due 

diligence." Accordingly-, they have full knowledge of the obligations that accompany the 

ttansaction for which they seek approval and can reasonably be held applicable to them. Absent 

necessity, carriers "should not easily bu relieved of obligations voluntarily undertaken." Carmen 

U, supra. 6 I.C.C.2d at 720-21. 

In Dispatchers, supra, the Supreme Court clarified that obligations imposed by collective 

bargaining agreements could be exempted if all stamtory prerequisites were met. The Court 

specifies that those statutory prerequisites include a determination that the carrier has satisfied 

the labor protective conditions established under Section 11326-within which Article I . Section 

2 squarely and securely resic'es. Thus, nothing in the Supreme Court's decision suggests that the 

Commission's recognition, expressed in Carmen U. of the rightful place of Article I , Section 2 

is misguided. Indeed, "the respect for labor conttacts" that the Commission demonsttated in the 

era of accommodation, id, at 749, is necessary in any attempt to achieve the balance necessary 

in large mergers between the Interstate Commerce Act and the Railway Labor Act. 
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This language is in addition to the Article I , Section 2 "preservation of rights, privileges 

or benefits" language and deals with the specific issue of what happens to an employee's rights 

under preexisting protective anangements when the employee is affected by a ttansaction for 

w.iich the labor protective conditions of New York Dock have been imposed. 

The Commiasion first addressed whether the employees' rights under the Washirgton Job 

Protection Agreement were superseded by Commission-imposed protective conditions in Finance 

Docket No. 21400, Southem Railway Company-Conttol-Centtal of Georgia Railway Companv. 

supra.̂  

I'-deed, in adopting the terms of that [Washington] agreement for 
our purposes, scmettmes with modifications, this Commission has 
not here nor in any other proceedings, purported to abrogate or 
supe sede the Washington Agreement as a private conttact. 

331 I.C.C. at 162. 

There .'ore. employees had the option of protection under die WJPA or under the ICC-imposed 

conditions, out were not entitled to duplicate benefits. 

With respect to an employee's collective bargaining agreements, the I.C.C. held therein: 

The rights of railroad employees under their collective bargaining 
agreements, under the Washington Agreement, and under the 
protective conditions imposed upon the carriers under Section 5(2) 
(f) [the predecessor to 49 U.S.C. § 11347] are independent, 
separate, and distinct rights. We have historically recognized the 
independent nature of those rights and have distinguished the 
employee rights denved from collective b:.rgaining agreements 
from those deri\ ed from conditions which we have imposed upon 
carriers. The rights under the fonner are based upon private 
conttacts: those under the latter s'em from our stamtory dut> to 

^The ICC acmally issued three decisions in Southern Rv. - Conttol - Centtal of Georgia 
Ry,: November 7, 1962 (317 I.C.C. 557). June 10, 1963 (317 i.c.C. 729) and November 15, 
1967 (331 I.C.C. 151) (see, Organizarion's Legal Appendix. Exhibit 10 at pp. 31-36). 

19 



protect v̂ mployees. The existence of multiple sources of employee 
protection does not imply, however, that any employee necessarily 
has a right to duplicate benefits from all sources. 

331 LC.C. at 169. 

Article I, Section 3 of the cond: dons embodies the concept that ICC-imposed protective 

arrangements do not supersede pre-existing protective agreements, and ftirther provides that 

employees may make an election between the provisions of New York Dock and any other 

protective agreement. In other words, as long as employees do not seek to duplicate, combine 

or "pyramid" the benefits available to them under New York Dock and another protective 

arrangement, they may choose the protecttve package they believe best protects them. 

Consequendy, Article I, Section 3 buttresses the "rights, privileges and ben'.;fits' provisions of 

Arttcle I, Section 2 when it comes to preexisting protective anangements. 

D. Agreement Changes Requested Are Outside The Bounds Of The Marchant 
Committne.ic Letter As Recognized By Th>: STB Decision. 

In this matter, the Carrier committed to a particular manner of application of the New 

York Dock D conditions, recognized by the STB in its decision. Part of that committnent was 

the Carrier would not demand agreement changes that produced public ttansportation benefits 

solely on account of agreement changes. The STB said in its Decision it expects LT to live up 

to this committnent, and it has not done so here, as discussed more fully in Organization's 

Exhibit 8 and Committnent Letter arbittation submission. 

ra. THE WEIGHT OF ARBITRAL AUTHORITY AND COMMISSION 
DECISIO.NS INDICATE THE CARRIER CANTVOT USE ARBITRATION 
TO ACCOMPLISH CHANGES LEFT TO THE RLA NTGOTLATION 
PROCESS, PARTICULARLY IN LIGHT OF THE MARCHANT 
COM^HTMENT LETTER. 

In 1981-82, in a ttilogy of New York Dock implen enting agreement arbittations ("St. 
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Louis ttnlogy") arising from the acquisition of the Illinois Terminal Railroad ("IT") by the 

Norfolk and Westem Railway ("N & W"), all three arbittators preserved existing collective 

bargaining agreements, without adversely affecting the coordination of rail lines that the 

Commission had approved. 

In the first such arbitt-ation (incluc'ed in Organization's Legal Appendix as Exhibit 13), 

Arbitt-ator Leverett Edwards was presentea with the caniers' proposal to place all employees 

under the Norfolk & Westem schedule agreement. The arbitt-ator did not accept the carriers' 

proposal to impose the N & W collective bargaining agreement on the IT employees once the 

tt-ansaction was consummated. As to that proposal, the Arbittator noted that there was autl.ority 

"to revise or reanange some provisions of a working agreement in some cases if clearly specified 

and required" by the Commission's approval order. Id, at 6. Kowever, it was not sufficient for 

the carriers to show that application of two agreemenu "would be exttemely burdensome and 

wasteful to administer." Id, at 5. A showing of necessity was required in order to impose the 

agreement on the FT employees, and that showing was lacking. Id, at 6. The Arbittator 

concluded. 

There is no doubt that product of [the Carriers' proposal] . . . might 
initially result in a better working or more convenient agreement 
for the Carriers, and might even have benefits for the employee 
group involved, but there is very substantial doubt ot the 
Arbitrator's jurisdiction to deliver such a package. 

Id. As the Arbittator properiy recognized, th; "answer here is further negotiations." Id, 

Arbitt-ator Joseph A. Sickles, in the second award from the ttilogy (included in 

Organization's Legal Appendix as Exhibit i4), was confronted with the same issues conceming 

yardmaster positions after the N & W acciuisition of the IT resulted in the closing of two yards 
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fonneriy operated by the FT. Again the parties failed to reach agreement on the issue of the 

schedule agreT.ient that would cover the former FF yardmasters who remained employed after 

the FT yards were closed. 

The unions invok-d Article I, Section 2 of the conditions as a bar to any changes in their 

collective bargaining agreeir.ents. The Arbittator's detenninations ttimed as much on his 

assessment of Article I, Section 4, as on Article I, Section 2. The Arbittator also found that 

Section 4 is limited by the scope of the ttansaction and can extend only "to those actions 

proposed by a carrier to make the changes in operation', authorized by the ICC." Id, at 11. Yet 

the carriers acknowledged that an award imposing a foreign woiking agreement on the FT 

employees "would alter all other aspects of the employment relationship, including, such things 

as the holiday pay they receive and the disciplinary procedures applied to them." Id, There the 

Arbitrator drew the line: 

The arbittation clause in Section 4 must necessarily be limited to 
labor disputes connected with the implementation of that specific 
tt-ansaction. There is no language in Section 4, or anywhere else, 
that suggests that the scope of arbittation should extend beyond the 
tt-ansaction contemplated. Certainly, nothing suggests that the 
scope ofthe Award may go so far beyond the particular ttansaction 
involved to determine, as the carriers now ask, such things as tine 
rates of holiday pay to be provided to all employees, or the 
particular disciplinary procedures which should be followed. 

Id, at 12. In analyzing the particular ttansaction involved, the Arbittator noted that while the 

Commission had approved the acquisition of FT by N&W "with all the attendant changes in 

operations, including the closing of the [Uvo yards]," the Commission did not approve "changes 

in working agreements." Id, at 11. According to the Arbittator, "it cannot be said that the 

Commission authorized the carriers to take steps to alter working conditions in the abstt-act." Id, 



Under the facts of the case, the Arbittator declined to find that a failure to impose the 

N«&W agreement would obsttuct the ttansaction. Recognizing that a single agreement might be 

o^ical or might "result in a smoother operation," the Arbitt-ator nevertheless declined to modify 

the rr agreement, except to the extent necessary for the selection of forces. Id, at 12-13. 

N&W, niinois Tenn. and RT F .nr̂  TTTTT Article I , Section 4 New Yorl: Dock. ICC Fin. 

Dk 155, F.̂ bmary 1, 1982 (Nicholas H. Zunus) (included in Organization's Legal Appendix 

as Exhicit 15) (arbitrator had authority under Article I , Section 4 to provide for the selection of 

work forces and employee protecttons, but not to alter collectively bargained benefits that are 

preserved under Article I , Section 2). 

Additionally, the award rendered by Arbittator Jacob Seidenberg in Baltimore & Ohjg 

R:R.jnd_Brotherhood of Maintenance of Way Employees (August 31, 1983), Finance Docket No. 

30095, (included in Organization's Legal Appendix as Exhibit 16) is insttuctive. hi that award, 

the ^^bittator endorsed the view ofthe St. Louis ttilogy arbittators that Article I , Section 4 did 

not confer on arbittators "the authority to be a compulsoiy interest arbittator and to change or 

abolish existing collective bargaining agre.-ments in conttavention ofthe procedures" ofthe RLA. 

Seidenberg Award at 28. A conttary award, he accurately predicted, "would create uncertainty 

and lead the parties to relitigate the issue endlessly." Id, at 29. 

Arbitt-ator Seidenberg also recognized explicitly that Article I . Section 4 implementing 

agieements. designed to make it possible the caniers to get their approved ttansactions underway, 

are by their namre temporaiy. They are not designed to establish the working conditions that will 

govem L., employees of the consolidated enttty prospectively. Accordingly, the implementing 

agreement forged by an Article I , Section 4 arbittator "does not have to be frozen for all time." 
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Id, at 32. To the conttary, "[a]fter the acquisition becomes operative, aiere is no reason why die 

parties cannot negotiate an agreement that will be congruent with their respective needs." Id. 

That scenario illusttates precisely how Article I , Section 4 can be accommodated to Article I , 

Section 2, and, on another level, how the ICA con be accommodated to the RLA. Arbittators 

gcerally recognize that Article I . Section 2. and Article i . Section 4 do not ttump one another. 

Neither can be read out of the New York Dock conditions. Instead, they "exist in pari materia 

and accordingly must be read togcJier in a way that gives effect to each." Cannen n. supra. 6 

LC.C.2d at 798. 

In Finance Docket No 28905, Arbittator William E. Fredenberger, Jr., in an arbitration 

decision (included in Organization's Lega! Appendix as Exhibit 18) involving the LAMAW and 

B«feO Ry.. L&N Rv dated January 19, 1993, held: 

"...such neuttal has no authority to modity a collective bargaining 
agreement where the parties have not agreed to confer that 
authority upon him." Id, at 11. 

In Finance Docket Nos. 29916. 29985 and 30053. Arbittator Zumas, in an arbittation 

Opinion and Award (included in C-ganization's Legal Appendix as Exhibit 19) involving the 

Seaboard Svstem and BMWE dated August 20, 1993, stated, in pertinent part: 

"In effecting seniority consolidation, Canier has recourse to the 
provisions of die Railway Labor Act. Absent a "ttansaction" that 
gives an Arbittator juri.sdiction, seniority consolidation cannot be 
accomplished under the arbittation provisions of New York Dock 
n. This Arbittator agrees with the Organization that a conttary 
holding would embrace the premise that compulsory interest 
arbittation may be instimted in all cases in which the I.C.C. has 
imposed New York Dock II employee protective conditions. 

AWARD 

1. The Answer to Issue No. One is in the negative. 
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The Arbittator has no jurisdiction under Article I , 
Section 4 of New York Dock n conditions to 
consider the items contained in Carrier's Notices 
dated Febmary 2 and 4. 1983. and this proceeding 
is dismissed Sr lack of jurisdiction.... Qd, at 23-
24). 

The Commission in Finance Docket No. 32035 (Sub-Nos. 2-6), Fox Valley & Western 

E^en^Ption Acquisition and Operation Certain Lines of GBW. Etc. (Arbittation Review^ 

(Sc /ice Date - August 10. 1995) (included in Organization's Legal Appendix as Exhibit 20). 

noted (at pp. 1-2, n.4) its earlier December 19, 1994 Decision upholding the Award of Arbittator 

Preston J. Moore in Sub-No. 1, which kept the existing BMWE col ectiye bargaining agreements 

in place in the face of a earner's demand for change. 

Article I , Section 2 and Article I , Section 4 can be thus hannonized in an approach tliat 

worked successftilly during the 40-year "era of accommodation." Cannen n. supra. 6 I.C.C.2d 

at 721. As the Commission recognizes. Article I , Section 2 "does have significance as a 

Congressional directive that, to the extent possible, die tenns of CBAs are to be preserved." 

^UEia, 6 I.C.C 2d at 720. Thus, under Article I . ;?ection 2, /^cle I . Section 4 

arbittators must abide by existing collective bargaining agreements unless "necessary to pennit 

the approved tt-ansaction to proceed." See, Cannen n. supra. 6 I.C.C.2d at 749 ("only those 

a ;es in CBAs necessary to permit an approved ttansaction will be appropriate.") 

The Camer will likely raise certain arbittal precedent and ICC decisions reviewing said 

arbitt-ation awards in opposition to the above-discussed awards and decisions. This precedent has 

afforded certain changes to some collective bargaining ^̂ -'•ements. However, these decisions arc 

clearly distinguishable, and some apply an inconect version of the standard of necessity. 

.Moreover, nothing approaching the Marchant Committnent Letter was involvet'. therein, and none 
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involved anything like die : jiguage in the STB Decision applicable here (Organization's Exhibit 

6). 

The Gamers may rely on the ICC's decision in Finance Docket 30582 (Sub-No. 2), 

Norfolk and Westem R îlu .̂y r^^p-Y, ^-nhrm Railwav Comnanv and Interst;>r. P.,Tr^o^ 

Company - Exemption - Conttact to Operate and Tr.rV.^^j^iny^ (Service Date - May 14. 

1992). hi this decision, the Commission affinned its prior decision upholding the arbitrator's 

findings that the exemption authority enunciated in Section 11341(a), as applied to the RLA and 

collective bargaining agreements, allowed the abrogation of tie Interstate/UTU agreement 

However, as direcdy noted by the Disttict of Columbia Circuit Court of Appeals very reeentiy, 

"the ICC's assertion in its 1992 decision that 'the necessity predicate is satisfied' whenever a 

CBA is 'an impediment' to a ttansaction clearlv misstates the necessit:' standard." American 

IrainPispatchers Ass'n v. I C C , supra, 26 F.3.i at li65 (D.C Cir. 1994). As a result, any 

attempt by the Canier to rely on the underiying award and Commission decis.̂ .i is misplaced. 

hi Finance Docket 32055 (Sub-Nos. 2-6). Fox Valley & Westem Ltd. - Exemntion 

Acquisition and Or^ration_^Etc,, (Service Date - August 10, 1995), supra, the Commission 

upheld various arbitt-ation awards, some of which abrogated certain ternis and conditions of UFU 

collective bargaining agreements, hi this decision, which did not alter the December 19, 1994 

Moore arbittation award in the same docket discussed above, already upheld by the I.C.C, and 

which required preservation of pre-ttansaction rates of pay. rules, and working conditions, the 

Commission reviewed various other Section 4 iu-bittation awards in the proceeding. The 

Commission, with respect to the awards covered by Sub-Nos. 5 and 6, ordered the parties to 

attempt to resolve the disputes through ftirther negotiations. In Sub-Nos. 2-4, in applying the 
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Dispatchers and Guilford "necessity" standard, the Commission peraiittrd changes of various 

ternis and conditions in the collective bargaining agreements, hi doing so, the Conunission stated 

that it has generally delegated the task of detennining the changes that are and are not necessary 

to cany out the purposes of the ttansactions to the arbittators. This detennination is obviously 

facmal in namre, thereby requiring an arbittator to careftilly review the proposed changes to the 

collecnve bargaining agreements in relation to the ttansactton. Ln Fox Valley, unlike this 

transaction, the acquisition involved smaller entities with less than 100 employees. Accordingly, 

the use of one agreement would not result in the resounding affect, causing significant changes 

and losses to the employees, which would occur herein. 

The other facmal differences between the Fox Valley ttansactions and the merger here, 

paniculariy die Marchant Committnent Letter, will be discussed in the oral presentation. 

Argument that is responsive to arbittation awards and Board decisions relied upon by the Carrier 

will also be made at tiiat time. What is clear from die Commission's decisions in Fox Valley 

is tiiat the case law regarding the standards of "necessity," "approved ttansaction," and "rights, 

privileges and benefits" must be applied. 

rv THE CHANGES SOUGHT BY THE CARRIER MUST BE BARGAINED FOR. 
NOT GFVEN TO IT BY ARBITRAL FUT. 

hi a typical ttansaction approved by the STB or subject to tiie STB exemption autiiority 

under the provisions of the hiterstate Commerce Act. it is nonnal for tiie collective bargaining 

agreements, if any. that are applicable to the crafts or classes of employees to remain as ti-.e 

collective bargaining agreements unless tiit carrier can produce "tangible" and "compelling" 

"necessity" that tiie ttansaction cannot be completed witiiout such change, as argued above. 

The Organization clearly pointed out to tiie Canier at tiit conferences held herein tiie fact 
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tiiat tfie ttansactions did not require proposed changes in tiie collective bargaining agreements, 

and that tiie Carrier's actions contemplated unilateral changes of tiie collective bargaining 

agreements of tiie employees tiiat could be changed only by following tiie procedures prescribed 

witiiin the Railway Labor Act. 

The Carrier argued at tiie conferences tiiat if tiie Organization reftised to agree to tiieir 

emasculation of tiie collective bargaining agreements and working conditions, an arbittator has 

tiie jurisdiction under Article I , Section 4 of die New York Dock conditions to order such 

changes. The Organization disagrees. The employee protective conditions imposed by tiie STB 

in tiiis case are not swords which can be used to modify existing schedule rules and agreements 

"willy-nilly." Ratiier, those conditions are a shield for tiie employees to protect tiiem and existing 

agreements from changes that are unnecessary to permit implementation of an approved 

tt-ansaction. As stated previously in tiiis submission, tiie avenue for die Carrier to follow in tiiose 

kinds of simations is direct negotiations under schedule mles and agreements. 

A. Changes To The Collective Bargaining Agreements Sought In The 
Carrier Notices That Are Not "Necessarv" For Implementation 
AndyOr Are Outside The Bounds Of The Marchant Committnent 
Letter. 

The Carrier contends in its original notice that tiiey want one (1) collective bargaining 

agreement for tiie so called Salt Lake and Denver "Hub and Spoke' operations, hi reality, tiie 

Carrier is attempting to manufacmre a collective bargaining agreement which is not in conformity 

witii any of tiie collective bargaining agreements cunently in effect in tiie proposed new 

operations in Salt Lake City and Denver, hi fact, tiie requirements set fortii by tiie Carrier run 

conttary to each collective bargaining agreement involved and none of the proposed changes are 

necessary to implement tiie agreement. Indeed, tiie Organization will reveal that tiie changes 
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proposed by tiie Camer are not operationally necessary, ratiier anotiier attempt to raid tiie 

collective bargaining agreement of conditions are beneficial for employees and ttansfer tiie wealtii 

to tiie Carrier. 

There is not a single agreement that interacts witii all tiie territories contemplated in tiie 

Salt Lake "Hub and Spoke" or/eration. nor tiie Denver "Hub and Spoke." 

A review of tiie operation at Salt Lake City reveals cunent operations on botii Union 

Pacific ru?") and Soutiiem Pacific ("SP") are govemed by multiple collective barg:;ining 

agreements For tiie SP main lines entering Salt Lake City from tiie west, SP Western Lines 

Agreement conttols. Going each out of Salt Lake City, tiie DRGW Agreement conttols. 

Likewise, LJP operates under tiie same conditions as tiiose for SP. Aniving from tiie west are 

employees contt-olled by tiie Westem Pacific ("WP") collective bargaining agreement. NortJi and 

soutii tt-affic is conttoUed by tiie UP Centtal Soutii Centtal collective bargaining agreement. 

Eastbound from Salt Lake City are employees conttolled by tiie UP Eastem Disttict collective 

bargaining agreement, hi fact, the operation from Salt Lake City, via Ogden east, is operated 

witii a compilation of UP Soutii Centtal and Eastem Disttict collective bargaining agreement 

employees, each working under tiieir own agreement. 

The Organization has continually recognized where there is a coordination, a ftision of 

collective bargaining agreements is necessary. For instance, were directional ttaffic flows 

westward from Salt Lake City on both WP and SP Westem lines. But the Canier is clearly 

witiiout support when tiiey attempt to place a group of employees under a new agreement tiiat 

is not even a factor in tiie cunent or proposed operation. That is what LT is attempting. There 

is not a single agreement tiiat has a common tiiread tiirough cunent nor proposed operations. 
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Accordingly, tiie parties should be remanded witii insttuctions to negotiate conditions subject to 

causal nexus. The same conditions apply in Denver and tiie results should be identical to diat 

in Salt Lake City. 

Any collective bargaining agreement applied to die newly integrated property should be 

applied in total and the Carrier should not change said agreements where it is not necessary for 

implementation. 

The Carrier's attempt to apply one (1) collective bargaining agreement was full of changes 

tiiat are not in conformity with any collective bargaining agreement in place cunentiy. 

Fi'st, the Carrier demanded tiiat seniority outside tiie "Hub and Spoke" must be 

relinquished and those working outside the "Hub and Spoke" would not have seniority in the 

expanded territories and would lose that cunently enjoyed. How does this proposition conform 

to the presentation to the Surface Transportation Board ("STB"): 

rV. Senioritv Consolidation 

A. The seniority of all employees working in the 
territory descnbed above shall be consolidated into 
one common new seniority district. All cunent 
seniority in all crafts shall be relinquished when 
new senionty is established. The seniority disttict 
shall be divided into three zones with seniority 
movement between the zones limited. The three 
zones shall be as follows: 

Zone 1: Salt Lake City and Ogden West to and including 
Wiiinemucca r -"t including the terminals of Salt Lake City and 
Ogden. 

Zone 2: Salt Lake City North to McCammon and Ogden Last to 
Green River not including Green River or the road switchers, .'ocals 
and yard assignments that operate in tiie vicinity thereof but 
including all operations in the Ogden and Salt Lake City Terminals. 
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Zone 3: Salt Lake City East, not including tiie Salt Lake Terminal, 
to but not including Grand Junction and Soutii to Callente via 
either route including the Provo Terminal. 

B. Seniority movement between tiie Zones shall be limited to 
once per year unless employees are reduced from their 
working lists and cannot hold an assignment in tiieir cunent 
Zone. (Carrier Salt Lake City Notice at 3 and 4). 

V. Collective Bargaining Agreements 

All of the employees subject to this notice shall be covered under 
a single, common collective bargaining agreement including all 
National Agreement mles. The agreement shall be compatible with 
the economics and efficiencies that will benefit the public as 
outiined in the carrier's operating plan. (Carrier Denver Notice at 
3). 

This type of consolidation is a win-win simation for employees, 
LT'SP and customers It expands work opportunities for the 
affected employees and mitigates tiie adverse effects that 
historically have befallen employees on smaller, isolated seniority 
districts when business or operations shifted to a different route due 
to shipper routing changes, maintenance programs, disasters, etc. 
(emphasis added). (Appendix A at 256) (Organization's Exhibit 2). 

In reality, for the preponderance of the employees, their seniority is shrunk into one (1) 

geographic area, rather than across multiple focal points and seniority distticts. Additionally, tiie 

system seniority for employees outside tiie "Hub and Spoke" is reduced considerably. This is 

not a win-win simation as suggested by the Carrier. This merger is not justification for taking 

seniority away from an employee. 

The CaiTier simply does not have the unilateral right to dictate how seniority is applied. 

Elkouri and Elkouri, in How Arbittation Works, sends a clear message about how the limitations 

of exercise of managerial discretion applies: 

One of the most severe limitations upon the exercise of managerial 
discretion is the requirement of seniority recognition. Indeed, the 
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affect of seniority recognition is dramatic from the standpoi"* of 
employer, union, and employee alike since "every seniority 
provision reduces, to a greater or lesser degree, the employer's 
conttol over the work 'brce and compels the union to participate to 
a conesponding degree in tiie administtation of the system of 
employment preferences which pits tiie interest of each worker 
against tiiose of all tiie otiiers." (How Arbittation Works. Fourtii 
Edition, at 586). 

The added resttnction of movement from zone to zone after one (1) year is certainly 

conttary to every agreement involved and would create an uimecessary hardship on tiie employee 

which is not applied today. An employee could enter a zone for tiie benefit of a longer run and 

more pay, but under tiie Carrier's proposal those hopes of higher pay could result in lower pay 

and relocation by virme of one seniority move. This is certainly not palatable for tiie 

Organization. 

The Carrier is attempting to establish dual point pool consolidations of eitiier the home 

terminal or away-from-home terminal. 

n. Dual Point Pool Consolidations 

A. Salt Lake City-Elko and Ogden-Ccriine - This may 
operate as eitiier two pools witii Salt Lake City and 
Ogden as tiie home terminals and Elko as a single 
away-from-home terminal or one pool with the 
home tenninal in the Salt Lake City-Ogden metto 
complex. At Elko all c rc s may operate as a single 
far terminal pool for tiie remm onp to tiie Salt Lake 
City-Ogden metto complex via either route with 
necessary ttansportation back to tiieir tie-up point. 

B. Salt Lake City-Green River/Pocatello - These two 
pools shall be combined into one pool with Salt 
Lake as tiie home terminal and dual destination far 
terminals. 
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Ogden-Green River - May operate as a separate 
pool or be combined with die Salt Lake City-Green 
River pool witii crews being operated back to tiie 
Salt Lake City-Ogden metto complex with necessary 
transportation back to tiieir tie-up point. 

C. Salt Lake City-Grand Junction/Helper/Milford/Provo 
- These four pools shall be combined into one poo! 
with Salt Lake City as the home terminal and 
multiple far terminals. 

D. Helper-Provo/Grand Junction - One pool shall be 
created witii tiie home terminal at Helper with dual 
far terminal destinations of Provo and Grand 
Junction. 

E. Milford-Provo/Helper - One pool shall be created 
with the home terminal at Milford with dual far 
terminals of Provo and Helper. 

F. Salt Lake City-Ogden Metto Complex - Any pool 
crew witii a home terminal in the Salt Lake City-
Ogden metro complex may receive or leave their 
train anywhere within the limits of the Metro 
Complex which shall extend from the new terminal 
limits of Ogden through the new Terminal limits of 
Salt Lake. (Carrier Salt Lake City Notice at 2 and 
3). 

The Carrier's attempt to establish dual point pool consolidations are outside tiie agreement 

provisions of each respective collective bargaining agreement. Pools are established witii a point 

for going on-duty and a point for going off-duty. Any instance where dual destinations are 

involved, the same has been negotiated as a special condition, without prejudice to fumre 

operations. In any case, tiie establish.ment of dual home tenninals is witiiout precedent. In fact, 

the FRA takes exception with tiiat concept. In a letter issued by Edward R. English, Director, 

Office of Safety Enforcement, he states in pertinent part: 
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FRA has consistentiy maintained tiiat a ttain or engine employee 
can have no more than one regular reporting point. The document 
you cited in your letter remains a statement of FRA's position 
conceming reporting points. Further, FRA maintains the Act does 
not permit multiple regular reporting points for any one individual 
despite any agreement purporting to establish them. 
(Organization's Exhibit 9). 

Additionally, a FRA issued handbook, March 10,1995, contains tiie following in tiie Train 

and Engine Glossary, at V-4: 

FRA maintains that a ttain and engine employees may have only one regular 
reporting point. A regular reporting point is detennined by the employees regitiar 
assignment. The regular reporting point for an extra board employee is the carrier 
defined location of the extra board, (id) 

Cleariy the Carrier's attempt to maintain multiple home terminals is an attempt tc ttansfer 

wealth from tiie employees to tiie Carrier. Example: If one reporting point, tiie Carrier must pay 

deadhead under all the applicable agreements if employees are ttansported to a new point. The 

Carrier is attempting to have the employee bear tiie cost of reporting to multiple points. 

Incidentally, the points are of significant di.stance to warrant a relocation payment if an employee 

is required to move from Salt Lake City to Ogden as contemplated in the operation outlined in 

Operating Notice II, A. 1 he Carrier wants the employee to bear the burden of tiiis tt-ansportation 

cost on a daily basis. This is truly a blatant attempt to ttansfer wealtii from tiie employee to tiie 

Carrier. 

If tiie Carrier wants tiiese operations, it should bargain for tiiem. This is how win-win 

simations evolve. 

The Carrier, in its proposal submined December 3, 1996, attempts to place employees in 

furloughed stams and vulnerable to forced relocation at the whim of the Camer. 
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A. It is the intent during tiie interim period io minimize 
the relocation of employees who ŵ sh to delay 
r.;locaring. if their services are not needed 
immediately at anotiier location and to determine the 
number of surplus/shortage of ttainmen in tiie Hub. 
If a surplus exists then opportunities for transfers 
will exist to other locations on tiie system tiiat will 
need ttainmen... 

D. The Carrier will identify otiier locations tiiat eitiier 
have a cunent shortage of ttainmen or will have a 
shortage due to projected ttaffic increases. If there 
is a surplus, trainmen in the Salt Lake and Denver 
Hub's shall, in seniority order, be given the 
opportunity to make application for a permanent 
transfer to one of tiiese locations. If there are 
bonow out ttainmen at the location the employee 
may transfer immediately and displace the bonow 
out. If no bonow outs are at the location or tiie 
shortage does not yet exist the ttansfer will be 
delayed until the employee is notified of the need. 

E. At locations outside the Hub were shortages exist 
and an insufficient number of applications are 
received, the junior ttainman holding a surplus 
position in either Hub not having an application 
accepted shall be forced to the vacancy. If they are 
senior to other ttainmen working in the Hub, they 
may displace the junior working ttainman at the 
location where they are surplus or the junior 
ttainman working in the Hub, with the junior 
ttainm.an being forced to tiie location. (Carrier 
proposal December 3, 1996 at 10 and 11). 

The origin for this proposal is contained in the Carrier's original notice for 

implementation: 

rv. Allocation of Forces 

An adequate supply of forces shall be relocated from locations 
where assignments are abolished to locations where new 
assignments are established. (Carrier Notice at 4). 
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Obviously, tiie Carrier expanded tiie basis for Q-ansferring employees from ttansfer of 

work to where cunent shortage exists (See Section D, of Carrier proposal, at 11). The 

Organization rightfiilly contends tiiat tiie Canier does not have tiie right to require force 

relocations when die relocation of work from die employee's cunent operations is not 

commensurate, hi tiie Canier'5 Operating Plan submitted to die Sl B: "Effects on Applicant 

Carrier's Employees," it is clear tiiat the Carrier can not support mass relocation of employees 

out of tiie Salt Lake City or Denvei areas: 

Lffects on Applicant Carriers' Employees 

Classification 
Current 

Lx)cation Year 

Jobs 
Abolished 

Jobs 
Created 

Jobs 
Transferred 

Transfer 
Location 

Trainmen Denver, CO Year 2 17 16 0 
Elko, NV Year 1 5 0 0 
Grand Jet, Year 2 26 0 5 To Be 
CO Negotiated 
Ogden, UT Year 2 0 15 0 

Negotiated 

Pixjvo, UT Year 2 2 0 0 
Pueblo, CO Year 2 43 0 0 
Salt Lake Year 2 80 10 5 l o Be 
City. LT 
jiirt J .Jt, 

Negotiated 

What the Carrier is attempting to accomplish witii tiiis mass relocation process is to 

circumvent protective conditions tiiat evolved from crew consist agreements on tiie \arious 

properties. For example: SP Westem Lines has a no furlough agreement which tiie Carrier finds 

offensive. The LT Eastem Disttnct, Soutii Centtal and WP Agreements on crew consist require 

reserve board positions, rather tiian furlough for ceruin employees. In fact, all of tiiese 

agreements are in active force and effect cunently. Vie Canier is merely using tiiis merger as 

an opportunity to remove protected employees from protective boards, such as reserve boards, 

and place tiiem where there are cunent shortages. This is not a problem due to a merger, but 
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everyday manpower needs tiiat tiie Carrier is tt->ing to use to circumvent protective conditions 

given in consideration of work mle changes. 

One of tiie most obvious attempts by tiie Carrier to alter an agreement purely for financial 

gain can be fouiid in tiie Gamer's original notice, at page 3: 

E. Any pool freight, local, work ttain or road switcher 
service may be established to operate from any 
point to any otiier point within the new Seniority 
Disttnct. 

The Carrier already has die right to establish runs or service between tenninals, but to 

operate tiirough a terminal, tiie Carrier must serve notice as required in tiie 1985 UTU National 

Agreemer.t. The Camer once again is attempting to usurp protective conditions in order to line 

tiieir own pockets. This merger in no way changes tiie way interdivi. ional service is 

implemented. Under said conditions, relocation benefits are available when employees are 

required to move. Protection for wages is included. These are not local anangements; tiiey are 

national in scope and tiie Carrier should not be able to remove these conditions gained tiirough 

negotiations just becai'se there is a merger. It just isn't necessary. 

The Carrier's December 3, 1996 proposal has the following provisions, at 7: 

B. Terms and conditions of tiie operations set forth in 
A above, are as follows: 

1. Miles paid. Each pool shall be paid the acmal miles 
between tiie points of tiie run for all service and 
combination deadhead service. If a crew 
receives-leaves their ttain beyond tiie points of tiie 
mn tiien tiiey shall be paid the additional miles they 
operate tiie ttain. 

Example: A Salt Lake-Milford crew receives tiieir 
south bound ttain ten miles north of the Salt Lake 
terminal but witiiin the Metto Complex and run to 
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Milford. They shall be paid the acmal miles 
establisliid for the Salt Lake-Milford run and an 
additional ten miles for their handling the ttain from 
point t-:n miles north or the Salt Lake Terminal. 

7. Twenty-Five mile Zone - At Elko, Milford, Grand 
Junction, Helper, Provo, Green pjver and Pocatello 
pool crews may receive their train up to twenty-five 
miles on the far side of the terminal and run on 
through to tiie scheduled terminal. 

These propositions violate every collective bargaining agreement involved in this proposed 

operation. There are no provisions anywhere tiiat provide tiie Carrier the right to operate tiirougi. 

a seniority disttnct without an implementing agreement as outiined above. The Carrier is just 

attempting to gain an unfair advantage. Public Law Boards, The First Division and otiier 

tribunals readily recognize seniority rights. The proposition by tiie Carrier cleariy alters 

agreement provisions between tiie parties for Carrier profit. If allowed to stand, crews could 

operate through terminals and into otiier hubs witiiout recourse by tiie Organization to required 

recognition of seniority. The ability to operate off seniority districts was handled in tiie last 

round of national negotiations and the 1996 Agreement set stati ards for serving customers and 

the negotiation process necessary to achieve same. This Carrier shouldn't receive favorable 

consideration not afforded other carriers. If they want tiiis type of operation, tiien negotiate same. 

This is not the proper forum. 

On the same page of the Carrier's December 3, 1996 proposal, the Carrier attempts to 

change the way crews are called for service: 

6. Blue Print Boards - All through freight service shall 
be rotary pool service with blue print provisions for 
placing employees in the proper order at the home 
terminal and at the far terminal. Under a blue print 
board operation, employees are not runaround if 
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used on the ttain for which called. 

This provision, at first glance, may seem innocuous. However, i; can be very costiy to 

tiie employee. Here again, tiie Carrier is attempting to change tiie basic process of calling crews 

and it has notfiing •o Jo witii merging UP and SP. The Canier doesn't like die premise of first-

in, first-out contained in tiie prevailing agreements. The Carrier has fought tiiis issue and lost 

at Public Law Boards. They come here for relief None should be forthcoming. 

Section rv, B, 9, is a catch-all by UP to gain all tiie operational rules tiiat tiiey have 

attempted to improperly place in effect during tiie recent past: 

9. Notiiing in tiiis Section B (7) and (8) prevents tiie 
use of other employees to perform work cunently 
permitted by otiier agreements, including, but not 
limited to yard crews performing hours of service 
relief within the road\yard zone, ID crews 
performing rvice and deadheads between 
terminals, road switchers handling ttains witiiin their 
zones and using an employee from a following ttain 
to work a preceding ttain. 

The way the wording is ananged, one would consider tiiese as usual and customary 

operations. That is not the case. The aforementioned are part of a wish list tiiat tiie Canner has 

attempted to gain in Railway Labor Act, Section 6 Notices, but were not willing to give value 

for value received. They come here now attempting to back-door the Railway Labor Act and 

receive tiiese considerations under tiie guise of a merger. Cunent rules require tiiat you be 

notified when called, what tiie service is. i.e., work or deadhead. The Carrier is attempting to 

usurp tiiat requirement by simply removing tiie obsucle. They've run UP and SP separately all 

tiiise years witii the requirement in place Why do they need it changed for tiiis merger? They 

don't, pure and simple. 
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The Carrier is even trying to abrogate tiie seniority differences between brakemen and 

conductors, as well as expunge tiie demarcation between road and yard. 

D. Extra Boards - At locations where there are more 
than one extta board, extta boards may be combined 
into one or more extta boards. 

There are three (3) main divisions of ttainmen's seniority: conductor, brakeman and 

yardman. Historically, tiiere have been separate extta boards to protect each crafts' vacancies. 

Those boards still exist today. The "Organization has agreed to combine boards where tiie woric 

has dwindled to a point where botii parties benefitted from tiie conso lidation. Some of tiie boards 

were established tiirough crew consist negotiations where moratorium prohibit change witiiout 

negotiation. The Organization proposed to tiie Canner to eliminate nine (9) extta boards in tiie 

Salt Lake City area. We recognize some change has to occur. But, to allow tiie Carrier tiie 

unilateral right, even after implementation, to change any board tiiey want is unconscionable. 

They don't have the right now and notiiing has occuned to give tiiem tiiat right. 

For years the Carrier has aiempted to erase uie demarcation between road and yard, all 

tiie way back to the "White House" agreement of the eariy 60's. hi every Railway Labor Act 

Section 6 Notice since tiie Carrier has ttned to erase tiie demarcation between roid and yard, hi 

tiie proposal submitted December 3. 1996, it went for all tiie relief in one short, but significant 

sentence: 

2. All road crews may receive/leave tiieir ttains at any 
location witiiin tiie boundaries of tiie new complex 
and mav perform any work within those boundaries. 
The Carrier will designate the oa'off duty points for 
road crews within the new complex, (emphasis 
added). (Carrier proposal, at 5). 

This extta bite ")f tiie apple by the Carrier should shed new light on tiie rest of its 
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necessities." There is absolutely no way tiie Carrier can support tiie necessity standard witii 

evidence needed to support tiiis proposition. The Marchant Committnent Letter raised tiie bar. 

The Carrier acts as if none exists. 

The Camer made a committnent in tiie Marchant Committnent Letter tiiat it is now 

attempting to completely disavow in order to expand tiie Canier's bottom line. It should be held 

responsible for its actions, and these unnecessary changes should be rejected in tiieir entirety. 

B. Since The Facts Involved hi This Arbittation Mou Nearly Resemble Those 
Involved hi The UP-MKT Merger, Finance Docket No. 30800, An Award Similar 
To That Rendered By Arbittators Kasher And Peterson Therein Should Be 
Rendered Here. 

After careftilly smdying the Caniers' original Operating Plan, Labor hnpact Statement, 

and Marchant Committnent Letter, it becomes very obvious tiiat tiie issues tiiey are attempting 

to convince tiiis Board now stand in the way of tiie merger are not in fact any impediment to 

merger implementation. 

As noted above, tiiis is not tiie first time tiiat tiie LT has attempted to gain bargaining 

concessions from tiie Organization tiirough tiie guise of a merger, hi ti^e UP/MKT meiger. ICC 

Finance Docket No. 30800, it also attempted to consolidate seniority disttncts. establish 

interdivisional service and eliminate collective bargaining agreement provisions. That dispate, 

as noted above, was also submitted to arbittation before two (2) distinguished neuttals in tiiis 

industty. Robert E. Peterson and Richard R. Kasher. The question arbitt?. ed in tiiat ttansaction 

war. as follows: 

"WTiat provisions shall be contained in an implementing agreeme.it 
pursuant to Article I, Section 4, of tiie New York Dock conditions 
in order to consummate tiie merger ttansaction autiionzed b'' tiie 
hiterstate Commerce Comniission in Finance Docket No. 30800?" 
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(A copy of tiie Findings and Award in Union Pacific and UTU. Article I , Section 4 New York 

Dock, ICC Fin. Dkt. No. 30800. Febmary 14. 1989 (Richard R. Kash -d Robert E. Peterson) 

IS included in tiie Organization's Legal Appendix as Exhibit No. 21.; 

Arbitt-ators Kasher and Peterson considered a similar simation in tiie UP-MKT merger as 

exists here, and in their award tiiey stated, in pertinent part: 

"E. Changes in Seniority Flights or Rosters 

The Carrier has proposed tiiat concunent witii implementation of its 
proposed elimination of MKT, OKT and GH&H labor agreements tiiat tiie 
seniority standing of employees covered under tiiose agreements be 
integrated into eleven (11) proposed seniority rosters. It says, except for 
very minor changes, that tiiis action would pennit existing UP seniority 
territories to remain virtually unaffected as to geographical definition and 
would allow for implementation of its Operating Plan. 

There is no question tiiat this change in seniority could represent 
a major reallocation of forces. It would require an unspecified 
number of employees to be force ttansfened from their present or 
prior rights seniority c'isttncts to Positions on new seniority districts. 

In the context of tiie Carrier's Operating Plan, which contemplates 
the abandonment of approximately 325 miles of ttack, over an 
operating system tiiat exceeds 3.100 miles of ttack. and tiie 
potential adverse affect upon 426 ttain service employees out of a 
complement of approximately 3.000 ttain service employees, tiie 
Carrier's proposal to reanange seniority would appear to un
necessarily force the ttansfer and relocation of employees remotely 
concemed or completely removed from tiie involved ttansaction. 

Since tiiis Arbittation Committee finds tiie Carrier proposal for the 
reanangement of forces to be overiy broad, beyond the obligations 
and protections provided in tiie New York Dock conditions, tiie 
Canner proposal should be withdrawn from tiie New York Dock 
negotiations. 

Therefore, this Arbittation Committee concludes tiiat the wholesale 
reanangement of seniority for employees represented by tiie Union 
is not justified in the context of the limited scope of this 
ttansaction. Nevertheless we would recommend to the parties that 
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tiiey work cooperatively in developing tiie necessary reanangement 
of seniority rights where certain changes are implemented, such as 
the consolidation of terminals. 

(Award, page 14) 

The Organization also relies on tiie following additional statements and findings contained 

in tiiat Arbitration Award: 

"The Carrier notice described the manner in which consolidations 
would occur on or after September 1, 1988. This notice stated tiiat 
in order to effect tiie ttansaction, all MKT, OKT and GK&H 
agreements would be eliminated and tiiat botii the employees and 
tiie work covered by tiiese agreements would tiiereafter be covered 
by tiie MP-Upper Lines Agreement." 

* * « 

"The notice also outiined the manner in which through freight 
service in the affected areas would be changed, and designated 
those home terminals which were to be eitiier eliminated or 
relocated." 

(Award, page 2) 

"At the hearing the Carrier was requested to provide additional 
information pertaining to the projected impact on labor arising fiom 
implementation of its Operating Plan in tiie manner such 
information had been originally presented and amended in its 
submission to the ICC." 

(Award, page 4) 

"The Union takes exception to tiie Carrier proposals which related 
to the following issues: 

1. The creation of new seniority disttncts 
throughout tiie former MP and MKT properties by 
combining numerous existing seniority disttncts and 
dovetailing all the employees onto a new roster. 

* * * 
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3. The elimination of all the various 
Agreements now in effect .̂ rd placement of all 
employees under tiie MP-I fppsr Lines Agreement. 

4. The granting of relief from crew consist 
agreements as under tiie MP-Upper Lines 
Aj,Teement in place of tiie elimindnon of individual 
schedule agreements. 

5. The establishment of Interdivisional service, 
special ttain operations and tiie changing of present 
home terminals under tiie guise of an implementing 
agreement. 

6. ne proposed forced ttansfer of employees 
off tiieir present prior rights seniority distticts." 

(Award, page 5) 

"2. The failure of the Camer to have bargained in good faith, 
and tiie Carrier's seeking relief from labor conttacts which have no 
impact on implementation of the ttansaction." 

* * * 

"Based upon the foregoing contentions tiie Union submits tiiat tiie 
Arbittation Committee should conclude tiiat the Carrier's notice, as 
amended, is procedurally defective and that tiie .Arbittation 
Committee should furtiier conclude tiiat the Carrier has bargained 
in bad fiith by its insistence upon including non-merger related 
subjvci matters in a New York Dock impleme'.ting agreement. 

(Award, page •̂) 

"Conttary to tiie position of tiie Union, tiie Canier contends Lhat 
the right to provide for implementation of tiie above mentioned 
matters fiow from tiie Operating Plan tiiat was submitted to and 
approved by the ICC during the merger proceedings. The Carrier 
argues of the rwo railroads' operations and organizes the operation 
of tiie UP and MKT into a single railroad system witii unified 
operations, with tie integration of MKT and UP functions, 
personnel and facilities to the maximum feasible extent, in order to 
provide the best possible service to the shipping public at tiie 
lowest possible cost." 

(Award, page 7) 
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"The Carrier submits tiiat: "Inasmuch as the ICC has approved tiiis 
Operating Plan, it has mandated its implementation." (Emphasis by 
the Carrier). 

(Award, page 7) 

"The Carrier also submitted tiiat tii? inclusion in its notice of such 
items as the relocation of home terminals, establishment of special 
ttain operations and realignment of seniority districts are matters 
appropriate and necessary for what it says is "tiie complete 
implementation of tiie ICC - approved Operating Plan." 

(Award, page 8) 

Findings and Opinion of tiie Arbittation Committee 

"The unyielding and uncompromisirg positions of the parties is 
evidenced on the one hand by tiic Ciirrier's unrelenting demand for 
extensive relief from varied work rules and in its insistence that 
such changes had been mandated by tiie ICC by its approval of tiie 
Carrier's Operating Plan. On tiie otiier side, the Union's resistance 
is revealed by the sharp focus of attention lhat tiie Union gave to 
procedural issues and its insistence on benefits tiiat far exceed tiie 
standard levels, and durations of protection typically afforded to 
employees under New York Dock. 

In order tiiat the parties may properly and promptly remm to the 
"New York Dock bargaining table," the Arbittation Committee will 
make findings to which subject matters fall outside the scope of 
our perceived understanding of an ordinary New York Dock 
implementinc agreement. We are, therefore, directing tiie parties 
back to the bargaining table because we recognize the parties 
broader desir es would be bett.er served by use of their considerable 
skills and expertise in collective bargaining to reach the terms of 
a voluntary implementing agreement. After all, tiie parties are 
sensitive to their own critical needs. They are uniquely equipped, 
by direct past association with merger — related matters, to 
understand how such concems may best be resolved through the 
giv e and take of collective bargaining. 

If either one or both parties insist on staying the past course of 
action, then each will have to contend witii botii tiie bitter and tiie 
better of an arbittated disposition of the dispute. This Arbittation 
Committee expects that such ultimate action will not be found to 
be necessary . Surely it must be recognized that neitiier side can 
hope to obtain through arbitration non-merger related benefits 
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eitiier in the form of relief from work mles not directly merger-
related or in tiie form of additional protective conditions which go 
beyond the parameters of tiie New York Dock conditions." 
(Emphasis added). 

(Award, pages 10 and 11) 

The Carrier's Operating Plan 

"The Arbittation Committee does not find tiiat tiie ICC has 
mandated implementation of tiie Carrier's Operating Plan 
irrespective of appropriate consideration of otiier issues, such as 
labor negotiations. (Emphasis added). 

* * * 

"It is obvious, tiierefore. tfiat tfie Carrier recognized tfiat in order 
to implement its Operating Plan it was obliged to negotiate on 
matters that concemed appropriate or necessary changes in 
collective bargaining agreements, such as seniority integration, 
change.- in home terminals, interdivisional service, and the 
operation of special ttains. including tiie modification of crew 
consist rules." (Emphasis added). 

(Award, page 12) 

"This Arbittation Committee does not question tiie Carrier's 
contention that there is a need for cunent agreements lo be 
modified, which would facilitate implementation of tiie operating 
aspects of the ttansaction. However, tiie record is devoid of any 
evidence supporting tiie precise namre of such need, left alone. 
The complete elimination of the collective bargaining agreements 
of tiie MKT. OKT and GH&H. hi tiie opir.ion of tiiis Arbittation 
Committee, while tiie Carrier's proposal might eliminate some 
administtative problems associated witii tiie continued application 
of the referenced agreements, there is no evidence in tiie record to 
establish that these cost savings were factored into the Operating 
Plan or presented for tiie ICC's consideration. 

If the Carrier firmly believes that cunent collective bargaining 
agreements, which it seeks to eliminate, are millstones which 
prevent it from achieving its goal of becoming what it says would 
be "tiie most competitive and efficient ttansportation mode in tfie 
territory affected by the merger." or. "the most competitive 
ttansportation force in the involved corridor." it has tiie right to 
seek changes through negotiation and the orderiv procedures ofthe 
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Railway Labor Act. We do not see tiiat it has tiie right to have all 
such agreem.ents declared null and void bv simple reason of the 
fact tiiat tiie ICC authorized a ttansaction." (Emphasis added). 

(Award, page 13) 

"... The Arbittation Committee concludes tiiat tiie carrier's proposal 
to completely eliminate existing collective bargaining agreements 
IS not a mandatory subject of bargaining in tiie context of tiiose 
New York Dock negotiations." 

* * * 

"There is no question tiiat tiiis change in seniority could represent 
«i major reallocation of forces. It would require an unspecified 
number of employees to be force ttansfened from tiieir present or 
prior rights seniority distticts to positions on new seniority 
districts." 

• « » 

"... The Carrier's proposal to reanange seniority would appear to 
unnecessarily force tiie ttansfer and relocation of employees 
remotely concemed or completely removed from tiie involved 
transaction." 

"Since tiiis .Arbittation Committee finds tiie Carrier proposal for tiie 
reanangement of forces to be overiy broad, beyond tiie obligations 
and protections provided in die New York Dock conditions, tiie 
carrier proposal should be witiidrawn from tiie New York Dock 
negotiations." (Emphasis added). ' ~ 

(Award, page 14) 

"The Carrier desires to establish special ttain operations, which 
"^ould essentially call for the creation of interdivisional service 
runs. The Carrier's intention in tiiis regard is contained in its 
Operating Plan as presented to the ICC. 

This Arbittation Committee has no reason to conclude tiiat tiie ICC 
had intended that tiie Carrier would have a unilateral right to 
establish interdivisional service and circumvent agreed-upon or 
recognized procedures for attainment of such service. Here, it is 
to be noted tiiat creation of interdivisional service is not sometiiing 
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which the collective bargaining agreements prohibit. Ratfier, 
current agreements provide an orderiy manner and reasonable 
expeditious means by which such service may be implemented and 
myriad problems resolved; such agreements include final and 
binding arbittation provisions should such action be necessary. 

Such issue will, tiierefore. be remanded for direct negotiation 
between tiie parties pursuant to tiie p;indeline.«; .-.nntained in existing 
agreements for the establishment of interdivisional service. 
(Emphasis added). 

(Award, pages 14 and 15) 

"The Committee is optimistic that witii tfie removal of tfie above 
identified negotiating road blocks, tiie parties will bargain 
realistically and in good faith to voluntarily reach a valid 
implementing agreement consistent witii tiie new York Dock 
conditions witiiin tiiirty (30) days from tfie date of tfiese findings." 

(Award, page 18) 

IN THE ALTERNATIVE, THE ORGANIZATION'S PROPOSED 
LMPLEMENTEVG AGREE.MENT (INCLUDING PROVISIONS FOR SELECTION, 
ASSIGNMENT AxND REARRANGEMENT OF FORCES) COMPLIES WTTH THE 
TERMS AND CONDITIONS OF NEW YORK DOCK AND SHOULD BE 
ADOPTED (ORGANIZATION S EXmBFT 9) FOR SALT LAKE CITY, AND THE 
DEN\ ER AREA SHOULD BE GOVERNED BY ITS PRINCIPLES, AS OFFERED 
BY THE ORGANIZATION. 
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CONCLUSION 

For tfie foregouig reasons, tfie arbittator should issue a decision or award similar to tfie 

Kashcr-Petcrson Award in Finance Docket No. 30800 (Organization's Legal Appendix. Exhibit 

21) remanduig tfie parties to ftmher negotiations, hi - altem::tive, tfie Organization's proposed 

hnplementing Agreement should be adopted for Salt L. /, and its principles should govern 

the Denver area. 

Respecrfully submitted, 

Clinton J. MillervDI 
General Counsel— 
Daniel R. Elliott, HI 
Assistant General Counsel 
United Transportation Union 
14600 Dettoit Avenue 
Cleveland, Ohio 44107-4250 
(216) 228-9400 
FAX (216) 228-0937 

Counsel for 
United Transportation Union 
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J J MA«CKANT UNION PACIFIC RAJLROAD COMPANY 

February 26,1996 

Mr. Charles Little 
President UTU 
146CX) Detroit Ave 
Cleveland OH 44107 

Dear Sir. 

This refers to our earlier conversation conceming the issues of New York Dock 
protection and the certification of adversely affected UTU employees. 

As you know, Union Pacific, in its SP Merger Application, stipulated lo the 
imposition of the NewYoftsD^ conditionr. The Labor Impact Study which UP filed with 
the Merger Application reported that 328 trainmen would transfer, that 1081 trainmen Jobs 
(net) would be abolished, that 85 UTU represented yardmaster jobs and 17 hostler 
positions wouid be affected because of the implementation of the Operating Plan. The 
Laba- Impact Study also indicates that a numbor of engineer positions will be affected but 
does notidicate how many, if any. of those are working on properties vvtiere engineers 
are represented by the UITJ. 

Within the '̂ew York Dock conditions, Section 11 sddresses disputes and 
controversies regarding the iritorpretation, application or enforcement of the NewYoik 
O^ds conditions (except for Sections 4 and 12). Under Section 11, pertiaps the two most 
seriv-xis are<'is fcr potential disputes invoNre whether an employee was adversely affected 
by a trar;sadion and w»iat will be such employee's protected rate of pay. 

In an eff>t to sliminate as inany of these disputes as possible, Unkxi Pacifjc makes 
the following commitment regarding the issue of wtiether an employee was adversely 
affectexJ by a transaction; UP will grant automatic certification as adversely affected by the 
merger to the 1409 train service employees, the 85 UTU represented yardmasters and 
the 17 UTU represented hostlers projected to be adversely affected in the Labor Impact 
Study and to alt other train service employees and Û TJ represented yardmasters and 
hostlers identified in any Merger Notice served after Board approval. UP will also grant 
automatk; certification to any engineers adversely affected by the merger who are working 
on properties wf)ere en-jineers are represented by the UTU. UP will supply UTU with the 
names and TPA's of such employees as soon as possible upon implementation of 
approved merger. 



Union Padfic commits to the foregoing on the basis of UTU's agre-tment, afl«r 
rt̂ erger approval, to voluntarily reach agreement for implemenlatiof i of the Operating Plan 
accompanying the Merger Application. UP also commits that. In any Merger Notice sensed 
aner Board approval, it will only seek those changes in existing collective bargaining 
agreements that are necessary to implement the approved transaction, meaning such 
oianges that produce a public transportation benefrt not based solely on savings achieved 
by agreement change(8). 

Even with these commitments, differences of opinion are bound to occur. In order 
to ensure that any such differences are dealt with promptly and fairly, Union Padfic makes 
this final commitment: If at any time the International President of the UTU (or his 
designated representative) believes Union Pacific's application of the New York Dock 
conditions is inconsistent with our commitments. UTU and UP personnel will meet within 
five (5) days of notice from the UTU Intemational President oi- his designated 
representative and agree to expedited arbitration with a written agreement within ten (10) 
days after the Initial meeting if the matter is not resolved, which will contain. arDong other 
things, the full desaiption for neutral selection, timing of hearing, and time for issuance of 
Award(s). 

In view of Union Pacific's position regarding the issues of New York Dork protection 
and the certification of employees. I understand Lhat the UTU will now support the UP/SP 
merger. 

Sincerely, 

cc: B. A. Boyd. Jr. 
Asst. President UTU 
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APPENDIX A 

Projected Seniority, 
Agreement and Territory 
Changes Required for 
the Operating Plan 

The Operating Plan shows how a UP/SP system will take advantage of 

complementary UP and SP routes to provide new and improved rail services and to make 

more efficient use of rail capacity and investment. The Operating Plan requires not only 

repositioning and morjification of clerical and mechanical positions, as indicated in the 

Operating Plan and the Labor Impact Exhibit, but also a significant reorganization of train 

crew districts and terminals, maintenance of way and signal districts, system track gangs, 

and other forces. These changes are needed so that the daployment of labor will 

correspond with new and more efficient operating patterns, rather than today's corporate 

alignments. This operating strategy will provide the employees with expanded work 

opportunities, while assuring UP/SP greater manpower availability and the flexibility to use 

employees efficiently to meet customer demands. Some examples of the types of changes 

necessitated by the Operating Plan are set forth beiow: 

Train and Engine Crew Changes 

A UP/SP system will place great emphasis on using and integrating 

complementary UP and SP routes and facilities, without regard to prior ownership, to 

achieve significant improvements in custodier service. UP/SP will use rail capacity more 

efficiently by employing concepts sucii as directional routing of trains; segregating types 

of traffic on paralleled routes, creating large, consolidated terminal "hubs"; establishing 
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efficient and productive crew districts; and situating manpower to achieve maximum 

operational flexibility. 

The new train services and operating efficiencies identified in the Operating 

Plan can be achieved only by reorganizing train crew operating districts and terminals to 

take advantage of new and altemative routings. For example. UP/SP will have several 

lines through t„e Los Angeles Basin which it must be able to use interchangeably in orde-

to handle traffic more smoothly. In Northern California. UP/SP will have three lines 

between Sacramento and Oakland th .t must be used flexibly and in coordination with 

BN/Santa Fe operations. Further east, the directional operation planned for UP and SP 

routes from St. Louis and Memphis to and among Houston. San Antonio and 

Dallas/Ft. Worth, and the division of traffic by type on parallel routes between Houston and 

San Antonio and between Houston and New Orleans will require train crews to operate in 

one direction over tracks that now belong to UP and in the other direction over tracks that 

now belong to SP. Today's collective bargaining agreements would preclude all of these 

greatly improved operations. 

In using train and engine employees. Ur- functions as a "hub and spoke" 

railroad. UP/SP must use that basic operating strategy to integrate UP and SP operations 

in order to achieve the efficiencies and service improvements envisioned in the Operating 

Plan. Operations into and out of central hubs provide the spokes for the long, through 

freight service operations identified in the Operating Plan. It is essential that all operating 

employees within the hub. as well as all road operations into an.i out of the hub. be subject 

to one common collective bargaining agreement with common seniority. 
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This type of consolidation is a win-win situation for employees. UP/SP and 

customers. It expands work opportunities for the affected employees and mitigates the 

adverse effects that historically have befallen employees on smaller, isolated seniority 

districts when business or operations shifted to a different route due ,o shipper routing 

changes, maintenance programs, disasters, etc. It also will allow UP/SP to provide 

enhanced service to its customers because of improved manpower availability and flexible 

utilization of its workforce. 

This strategy for train and engine crew consolidations is predicated upon 

certain changes in crew districts. These efficient, productive crew districts and crew 

change points are essentia! elements of the UP/SP service improvement strategy as 

reflected in the Operating Plan. The new or modified crew districts assumed to exist for 

purposes of the Operating Plan are: 

CQRRIPQR TERMINAL TERMINAL 

Chicago to Kansas City Chicago 
Chicago 
Chicago 
Chicago 
Chicago 
Chicago 
Chicago 
Chicago 
Ft. Madison 
Quincy 

Belvidere/Rockford 
Butler 
Clinton 
Ft. Madison 
Janesville 
Nelson 
Quincy 
South Pekin 
Kansas City 
Kansas City 
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VERJFIED STATEMENT 

OF 

MICHAEL A. HARTMAN 

My name is Michael A. Hartman. I am Director-Employee Relations and Planning 

at UP. a position I have held since December 1990. My rail experience commenced in January 

1967. when 1 was hired ir a clerical capacity by Santa Fe. I was promoted to a managerial 

position in Santa Fe's Labor Relations Department in July 1969, where I worked until 1973. 

During that time. I earned a B.A. Degree in Economics at Washburn University. I subsequently 

occupied director-level labor relations positions on the Illinois Terminal Railroad from 1973 to 

1977. the Westem Pacific Railroad from 1977 to 1983. and the Missouri Pacific Railroad from 

1984 to 1987. The acquisition of WP and MPRR by UP resulted in my appointment as Director-

Labor Relations of UP on January 1. 1988. a position I held until I was appointed to my present 

position. During my 26 years as a labor relations practitioner, I have been actively involved iji 

numerous transactions in which labor protective conditions have been imposed by the 

Commission, including the UP/MP/WP merger in 1982 and UP's acquisitions ofthe MKT in 1988 

and CNW in 1995. 

1 offer this statement to explain the Labor Impact E.xhibit and discuss changes in 

labor agreements that are essential to achieve the benffits and efficiencies projected in the 

Operating Plan. 
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Labor impqĉ  Analyfiifi 

The Labor Impact Exhibit compiles the results of numerous studies of staffing 

requirements for a merged UP/SP system in every aspect of its business. The Exhibit shows the 

effects of a UP/SP merger on all categories of employment, from clerical employees to track 

workers to senior executive officers. Except for special treatment of cemin Denver. Omaha and 

St. Louis employees, which I discuss below, the Exhibit is organized by job classification, such as 

"Boilermakê s" and "Trainmen." For each classification, the Exhibit reflects the location at which 

positions will be created, eliminated or transferred; when these changes will occur, the number of 

positions affected: and whether positions will be moved to another location, abolished or added. 

Ifa position is to be relocated, the Exhibit identifies its new location. A minor exception is certain 

locations where trainmen and enginemen are projected to be relocated to a different temiinal but 

the location of that new terminal is undecided. In those instances, the Exhibit indicates that the 

new location is "to be negotiated." 

The Summary of Benefits Exhibit and the pro forma financial statements 

incorporate the economic effects of the job changes shown in the Labor Impact Exhibit. We 

assumed that eligible employees affected by the merger will receive the employee protective 

conditions established m New Yoris Pork Py - rontrol Rmoklv. P.c..^ n;,^., -p-̂ ,-̂ ,̂ , 

360 l.c.c. 60 (1979). or the standard labor protection applicable to related u-ackage nghts and 

abandonment proposals. Our economic projections reHect protective payments in many cases, but 

also reflect realistic assumptions about other options for UP/SP and the potentially affected 

employees. In reality, many ofthe employees in adversely affected positions will retain their 

employment, because they will be needed at locations projected to have employment increases or 
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to replace employees who leave the company as a result of normal attrition. In addition, UP/SP 

may offer some affected employees a severance package; based on past experience, we expect 

many employees to accept this option and leave the company. Our economic projections also 

reflect the fact that some employees refuse relocation offers, voluntarily forfeiting their labor 

protection rights. Finally, our experience in prior consolidations shows that adverse labor impacts 

usually are more modest than predicted. 

I also prepared an Appendix to the Labor Impact Exhibit to reflect the special 

situation with regard to clerical, non-agreement and dispatching positions now located at UP and 

SP administrafve centers in Omaha, Denver and St. Louis. After merger. UP/SP headquarters 

will be in Omaha, at least initially, and SP's San Francisco headquarters will be closed. There is 

not enough room in UP's existing Omaha facilities, however, for all administrative personnel to 

work in one place. As a result, UP/SP may relocate a substantial number of Omaha. St. Louis or 

Denver positions to a new facility in one of those cities, or elsewhere. Because of uncenainty 

about this decision, the Applicants are unable to state how many of these Omaha, St. Louis and 

Denver positions will be relocated or where they might move. To estimate the economic effects 

of these potential relocations, we assumed that affected empIo>ees would be moved to Omaha or 

St. Louis, but that assumption does not reflect any management decision. 

Revised Labor Arrangpr̂ i;rnt't 

The Operating Plan descnbes the numerous changes in operations required to 

integrate the UV/SP route network, to provide improved services to shippers, and to achieve 

greater efficiency in rail operations. As explained in Appendix A to the Operating Plan, these 

changes in operations cannot be implemented under existing labor arrangements. For example, in 
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many corridors. UP and SP train crews will be required to operate intc-changeably or directionally 

over both UP and SP lines, which is impossible under existing labor agreements. Similarly, the 

efficiency benefits of the merger cannot be achieved if UP/SP is required to maintain existing 

an-angements under which different maintenance crews must maintain parallel, or even adjacent, 

tracks in the same geographic area. 

Appendix A to the Operating Plan describes new train crew districts, maintenance 

of way labor assignments, and signal personnel assignments that underlie the Operating Plan. The 

arrangements described in Appendix A represent our best projections, based on the information 

available to us today, but experience teaches that lifFerent arrangements and modifications of 

existing labor agreements may be necessary as circumstances change and shipping patterns evolve. 

Such revised assignments will provide greater long-term employment opportunities for our 

employees, while giving UP/SP the flexibility to meet its customers' needs and much more sensible 

and efficient ways to allocate its personnel. 

Conclusion 

The job changes summarized in the Labor Impact Exhibit reflect the details ofthe 

Operating Plan as we now project them, including the necessary changes in seniority districts, 

crew change points, labor agreement consolidations, etc. set forth ir. the Operating Plan and 

.Appendix A. UP'SP may identify additional opportunities after the merger is approved. These 

changes are essential to achieving the efficiencies ofthe merger, as well as to allowing UP SP to 

provide the service benefits described in the Operating Plan. They are also essential if UP SP is to 

meet the needs of shippers for efficient transponation at attractive and competitive prices. In the 
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iong mn, these new arrangements will therefore lead toward expanded rail traffic, new job 

opportunities, and greater job security for our employees. 

As ofthe date ofthe Application, no employee protection agreements have been 

reached with certified labor representatives. 
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EIT'ccts on Applicant Carriers' Emploj'ees 

Quifiotioa 

MsiMtaMn (Cont) 

Trmifimti 

Jobs 
YMT Abelbk«i 

S«n frwnmeo. CA (Cont) Yaari 0 0 
SeoBCty. KS Yaara 1 0 
TucMn. AZ Yaari 1 0 

Yaw 3 1 0 
47 0 

AJc*n«, TX Yaar 2 S 0 
Aw«*«. TX Yaar 2 12 0 
Avendat*. LA Yaar 2 2S 0 
BMarafMd. CA Yaar 2 0 B 
BioSpnns. TX Yaw 2 0 0 
BtooffMngton. IL Yaw 2 1 0 
Boon*, IA Yaar 2 0 22 
BrxMtmmma.TK Yaw 2 2 0 
Ch*y«nno. WY Yaw 2 0 2S 
Chioigo. IL Yaw 2 0 21 
Chckaalia. OK Yaw 2 0 0 
CtRtDn, IA Yaw 2 0 3 
Coffoyvla. KS Yaw 2 0 0 
Corpua Ctirm. TX Yaw 2 4 0 
CoiiHol Bhjfh. IA Yaw 2 0 s 
Counei Qrov*. KS Yaw 2 21 0 
D«(h«tTX Yaw 2 0 I t 
Datai.TX Yaw 2 7 14 
DolRio. TX Yaw 2 0 16 
Oonvar, CO Yaw 2 17 16 
0«aMoin«i. IA Yaw 2 1 0 
Ouncm^nid. OK Yaw 2 0 17 
Durwmuir, CA Yaw 2 17 14 
E. S l Lo«M. IL Yaw 2 1 0 
EUgt* Grov*. IA Yaw 2 1 0 
a Paae TX Yaw 2 11 42 
Elko. NV Yawl 5 0 

Eugona, OR 
Yaw 2 12 0 

Eugona, OR Yawl 12 0 
Yaw 3 17 0 

Framont NE Yaw 2 0 4 
Ft. Ma<toon, IA Yaw 2 0 40 
Ft Worth. TX Yaw 2 15 19 
Galaabuffl, IL Yaw 2 0 1 
Gt*muan. TX Yaw 2 8 0 
Oaod Jet. CO Yaw 2 26 0 

Yaar 3 17 0 
Hartngan. TX Yaw 2 5 0 
Haama. TX Yaws 4 0 
••anngtpn. KS Yaw 2 1S 0 
MriWa, OR Yaw 2 0 4 
Howngton, KS Yaw 2 32 0 
Houaton. TX Yaw 2 74 6 
•mo. IL Yaw 2 20 0 

Yaw 2 0 0 
Janaav«a. Wl Yaar 2 1 0 
Ja^Tanon Oty. MO Yaw 2 4 0 
Kanaaa C«y. KS Yaw 3 32 0 

Jobs Jobi 
^rented TraatfeiTcd 

21 

Traiufer 

Omaha. NE 

To Ba Napotiaiad 

To Ba Nagotiatad 

To Ba Nagotatad 

To Ba Nagotatad 

Harmgion. KS 
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Effects on Applicant Carriers' Employees 

QuifiaitioB 
TiainnMn (Cont) 

Cmrtat Location 
Job! 

Year Abolished 
Jobt Jobs 

Created Tranifeired 
Kanaaa C«y. MO Yaw 2 13 0 
Kir>0M«a.TX Yaw 2 0 1 
tOmnmFm. OR Yaw 2 0 0 
LaOranda. OR Yaw 2 1 0 
LafayaBa. LA Yaw 2 3 2 
LakaChwta*. LA Yaw 2 • 0 
LaaVaga*. NV Yaw 2 11 0 
Lvoma. LA Yaw 2 0 6 
LoaAngaiaa. CA Yaw 2 0 13 

Yaw 3 106 0 
MarahaltMvn. IA Yaw 2 1 0 

Yaw 2 3 0 
Mamphn. TN Yaw 2 IS 0 
Mmaola. TX Yaw 2 1 0 
Monro*. LA Yaw 2 0 1 
N UOr Rocl(. AR Yaw 2 37 0 
Nampa. lu Yaw 2 1 0 
North PMI*. NE Yaw 2 0 4 
Oaidand, CA Yaw 2 1 4 
OaMay. KS Yaw 2 0 16 

15 Ogdan. LTT Yaw 2 0 
16 
15 

Yaw 3 23 0 
OrovCa. CA Yaw 2 2 c 
Pataaen*. TX Yaw 2 13 0 
Patdn. IL Yaa.-2 0 7 
Phoanec AZ Yaw 2 1 0 
PmaBiufr. AR Yaw 2 3 17 
PocaMo, ID Yaw 2 5 0 
Pooiar BlulT, MO Yaw 2 0 n 
PorBand. OR Y*W1 3 

w 
0 Yaw 2 0 52 
0 Portoia, CA Yaw 2 28 

52 
0 

Pran. KS Yaar 2 0 36 
0 Prov»o. IL Yaw 2 6 

36 
0 

Prove. LTT Yaw 2 2 
Pu«t*>. CO Yaw 2 43 0 

Yaw 3 10 0 
Qu<ncy. IL Yaw 2 18 0 
Rano. NV Yawl 5 0 
RoMP««a. C A Yaar 2 0 20 

Yaar 3 12 4 
S Morrfl. NE Yaw 7 1 
SacramwTto, CA Yaw 2 9 0 
Saiam. IL Yaw 2 0 26 

6 Satna, KS Yaw 2 0 
26 
6 

Salt Laka City, LTT Yaar 2 80 10 
0 San Antonio, TX Yaw 2 25 
10 
0 

Saanta, WA Yaw 2 0 3 
Shravaport LA Yaw 2 5 11 

0 
11 
0 

Smimv«*. TX Yaw 2 0 
11 
0 

11 
0 

Soarta. NV Yaar 2 0 

11 
0 

11 
0 St Lou«. MO Yaw 2 27 

11 
0 

11 
0 

St Paul. MN Yaw 2 5 II 
StocKlon. OA Yaw 2 31 

w 
0 

Transfer 
Locatioa 

To Ba N*gotta(ad 

To B* Ncgotaiad 

To B* N*go«atad 

To Ba Nagotatad 

To B* Nagotatad 

ToBaNagoMad 

To B* Nagotatad 
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WROH\""-^^'^"° ' ^ ' ^ ^ PAGE 02 

figgLABAHON OF M A I ^ O ^ B. F t J T ^ , 

^ ^- ''«*ey. * . punuvit to 28 U s.C. 5 1746, daciaf« that the ibllowmg fccte 
and eonoct 

»• '•»«Iotcrn«K«aJVicePrc«dontof»l«Unit^ 

rspreseiua « g a e and train service en^ees c« both Uuoo Padfic <-Un and Scufhen 

y rail € s ^ a c « coo«aenced oo tbe fornier Mi«o,m 

^J-me. 15.71, ttain, ^'^"-e Genex,! <^u«x»a for tfac UTU 0«6«^ 

^ * « * « o t the Mcrziph,. Tcnxrinal i . W y . 1^9. In My, I9«, I wa. elec^ 0 « « 1 

for the i m ; Ocnoai Co^ttec of A4««n«t wid. JuriKii«« av« I W . 

A * n « « t , on tlu Mi-aoori Pacific Upper Line., widch M P ^ ^ 

a P«t of the Union Corporatioo in 1982 a, a ««dc of 4e n>*.,er do.«oa of 

C o r n r ^ C o « o n ^ Dodcet No. 30.000. I « « ^ c « d cuoaariob 

aa UTU Intê anonaJ vice Ptrsi<te,t oa January 1. 1996. 

2. I 5obn»t the follr-nng „ abuttal to rtaionmt. in tbe Carrie,'. Opocatint Haa. 

Appendix A, «t 255. wlicre th« UP contends: 

la uaiag tnix, « ^ engine employeo. UP fimctionj as a "bub aad 
spoke-raiW. UP/SP murt t«c that baaic operating stratoey to 
integrate UP aad SP operation, in order to achieve the eifici«fli«» 
and sennce inipiovemcutt envisionod in die Operating Plan 
Opcrat«»« mto and out of centiaJ huba provide die ipokes fbr 
tong. tiuough freight rervico operatioDs identified in &e Opcntiag 
Plan. It i» essential Aai all operating employee* wifhin die bob, aa 
weU as aU road ofxsstiODS into and o«t of die hub, be sobject to 
one cotmnon coDectivc ba',Jning agreement widi commoo 
i«niorrty (Appendix A at 255/. 

UP does net in feet cmiroUy function as a Tiub and spcke" operation. The foUowing axa Jtm 

a tew airwplcs w.er, U P has major opwatioos that «e aaj "bob aad spoke," and at« not 

opeiated uod«r c.^ college baignning agia«menc 



l O • 

enter N c ^ ^ ^ J ^ t T ^ They«d a«d,o.d d i S S 

™ « ^ . under die Mtijouri P a S f i T v J ! ! ^ ^ wonOr 
**«»»«»ng agreement colI«ive 

^ ^ ^ e ^ ^ 7 * * otnltiplc yanU in the 

a^y-froo-home ^ ' St Ix>uia . . the 

r«:2cr*"" - *• 

alaff « «axly i,i«dc.l » 4„,e i . St L<„. ^ Ka.». City. 

aa COD tended. 

March j^V . 1997 

MALCOLM B. FUTHEY, 



I 
I DECLARATION OF CHARLES L. LITTLE 

I I, Charles L. Little, pursuant to 28 U.S.C. § 1746, declare that the following facts are true 

^and correct. 

1 • I am Intemational President of the United Transportation Union ("UTU"). and have 

Jicld such position since September 6. 1905, having previously served as International General 

-Secretary and Treasurer from January 1. 1992 to September 6, 1995, Intemational Vice President 

^om 1984-92, and General Chairperson ofthe General Committee of Adjustment on the Houston 

jjĵ elt & Terminal Railway from 1979-84. 

m 2. In the late Fall of 1995, I had occasion to meet in Cleveland with then Vice 

Tresident-Labor Relations of Southem Pacific ("SP") Thomas Matthews about whether UTU's 

|tatcd opposition to the UP-SP Merger then pending before the Surface Transportation Board 

g"STB") could be changed to support of that merger. Since concems had been voiced by some 

of the UTU General Chairpersons on the SP about the sun̂ ivability of that carrer without the 

Jerger, i told Mr. Matthews that we could consider support of the merger if some of our 

joncems about labor protection cou'd be dealt with. At that time, we specifically discussed in 

general our desire for automatic certification of UTU-represented employees as adversely affected 

L that their claims, for displacement or dismissal allowances could not be defeated by a Carrier 

|laim of lack of causal connection of the adverse effect to the merger. 

3. Shortly thereafter, UTU Assistant President B. A. Boyd, Jr. began telephone 

Wscussions about what UTU needed to support the merger with UP Vice Pres/dent-Labor 

Relations John Marchant, and I received periodic reports from him as to the substance of those 

I 
I 
I 

scussions. 



4. Mr. Marchant fumished a draft to Assistant President Boyd, which I saw at the 

UTU Officers' Meeting the week of January 8, 1996. In reviewing Mr. Marchant's draft letter 

with Assistant President Boyd, and particularly the text relating to LTU reaching a voluntary 

implementing agreement. Assistant President Boyd and I discussed it further with UTU General 

Counsel C. J. Miller, m. 

5 The reason for our concem was that we were and are, in fact, still litigating the 

results of what is known as the "O'Brien Award" on CSX, which permitted changes in collective 

bargaining agreements without negotiation imder the Railway Labor Act or any demonstration 

of their necessity under the immunity provision of the Interstate Commerce Act. Additionally, 

General Counsel Miller and I had just been through the Mikmt arbitration hearing involving the 

UP-CNW merger where UP was heavily relying on the O'Brien Award for the agreement 

changes it was demanding there. Also, in the Mikrut arbitration hearing, there were many more 

employees adversely affected identified in the UP-CNW Merger Notices served than had been 

indicated in the Labor Impact Statement submitted by the Carriers in that merger. 

6. As a consequence of all this. Assistant President Boyd, General Counsel Miller 

and I drafted language to be added to Mr. Marchant's existing draft that would cover both 

simations described above. On the first page of Organization's Exhibit 1 language appearing in 

the last six lines was intended to cover any UTU-represented employees identified in a Merger 

Notice with me benefits of automatic certification. 

7. More importantly, we were not willing to commit UTU to maJce voluntary 

implementing agreements to obtain the benefits of automatic certification unless there was a 

condition on what UP could ask for in such implementing agreements. That condition appears 



i« the last four lines of the first paragraph of the second page of the Marchant Comzn̂ tment 

Letter (Organization's Exhibit 1). It was intended to condition UTU's promise to negotiate 

voluntary implementing agreements on UP not seeking changes in existing collective bargaining 

agreements unless they are "necessary" to implement die merger, meaning diose changes tiiat 

produce public transporution benefits not based solely on savings from agreement changes. 

8. That was th^ last provision negotiated, and it was discussed widi Mr. Marchant 

several times. Widiout di^t condition. UTU would not have supported die merger, for while we 

were concemed about die survival of SP. we were not going to permit UP to demand agreement 

changes that merely enrich die Carrier at die employees' expense, as happened under die O'Brien 

Award. 

I declare under penalty of perjury diat die foregoing is tme and correct. Executed on 

Maxch <g^/ . 1997. 

Charles L. Little 
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UP-SP MERGER, ICC F.D. NO. 32760 

ORAL ARGUMENT BY THE UTU BEFORE THE STB - 7/1/96 

Un- Th^ ^'^^^^ ^"^ ^''"^ ' ^ ' " " ' to *e United Transportation 
ion. The United Transportation Union represents conductors, trainmen, yardmasters, hostiers 

ana some engmeers of die applicar^ti. UTU is in support of die proposed merger. UTU's 
suppon of die merger is based upon its concems as to die survivability of a stand-aloro SP and 
tne agreements of die Applicants to conditions diat will help mitigate die impact or job loss on 
our members. UTU asks the Board to condition any approval of die Conirol and Merger 
Application upon those agreements diat were part of our Verified Statement and Comments, and 
Bnet, pursuant to its authonty under Section 11324(c) as we requested in those documents. The 
agreements contain conditions in die fomi of commitments in applying die New York Dock 
protective conditions, which is die basis for UTU's conditional support of die proposed merger. 

The chief condition die Applicants have agreed to widi UTU is die automatic certification 
as adversely affected by die merger of die train seivice, yardmaster, and hostler employees 
projected to be adversely affected in die Labor Impact Smdy diat was part of die Application, 
and of all odier tram service employees and UTU-represented yardmasters and hosders identified 
in any Merger Nonce seized aft.-r Boa.d approval, and automatic certification of any engineers 
adversely affected by die merger who ar; working on properties where engineers are represented 
by the UTU. Moreover. UP has agreed :o supply LTU widi die names - id test period averages 
of such employees as soon as possible upon implementation of die approved merger 

Furdier, and just as importandy, in any Merger Notice served after Board approval, die 
Applicants, in using the immunity provision, will only seek diose changes in existing collective 
bargaining agreements nat are actually "necessary" to implemer*. die approved transaction, 
meaning such changes diat produce a public transportation benefit not based solely on savings 
achieved by labor agreement changes. 

In die event any differences between UP and UTU arise widi regard to UP's application 
of die New York Dock conditions being inconsistent with diese conditions, UTU and UP 
personnel will meet within five (5) days of notice from die UTU Intemational President and 
agree to expedited arbitration with a written agreement widiin ten (10) days. 

Finally, in die event UP a.-.es a lease arrangement to complete dii merger of die various 
SP p-op.'rties into MP or UP, the New York Dock conditions would, nevertheles.s, be applicable. 
UP has ilso voluntarily agreed widi UTU to diis condition. 

In view of UP's agreement to diose conditions, UTU agreed to support diis merger They 
will eliminate a lot of the problems experienced in die UP-CNW Merger indicated by UTU's 
petition for review ofthe implementing agreement arbitration award dierein, although diat matter 
was resolved by agreement last Friday and UTU will shortly be filing a withdrawal of its petition. 

The UTU has as members more dian 79,000 transportation industty workers, and believes 
it is the largest labor organization in the rail industry, representing a very substantial portion of 



UTU m e X r s l ? . ^ Applicants. Its chief responsibility is to protect die economic interests of 
rail labTr h^rh. ' ^^^SP°«^»°" system work. As die Board is aware 

h t i f i c ^ t ob" lc'- ' H " ; " ^ " '^ "̂ ^Sers in general because of 
are rolvc^^ ^ , ^ 1 ^ / ' " ^ ^"^ '^ d.slocattons diat diey entail, particulariy where parallel lines 
conZonl a, i^^v.'^ ^ ^ ^ ^ '" '̂•8^^ °"'y ^'^^^^'^ ^ has agreed to 
Tpa t of iob o ^ " N e w _ Y ^ ^ conditions will be applied diat will help mitifatrdi^ 
o7 sP wiL^n?'fh -̂̂ "'̂ '̂ "̂  continued viability ot bP widiout die merger in a UP-CN^A'/BNSF environment in die West. 

to anal^^ 'J! " '̂"^ '^^'^^^^^ retained financial experts 
concess^L^ 1 K " " '° Intiustries, and r.̂ ain when SP sought 
m.nH,. ^ i f ^ u ^ r̂cements because of its cash losses in wage adaptation negotiations 
T s ^ l c^h t ° ? ! ^ c o ^^'-^^ 'congressional r e c o ^ r 

SP^h.n ^ ^ ^ ' r ' ^ ^ f * ' °" '"'^'^^^^^ earn about 20-250/0 less at 
IslamT . i i t , ! " J ' " I i ' ' ^ " ' ^ ' - ^''^ Conrail, Milwaukee or Rock isiana situanon on its hands. 

rh. crp understands it, SP has lost about S1.3 billion in cash from rail operations since 
tne bP.banta Fe merger was rejected by die ICC. SP had been spun out of die SFSP holding 
company pending approval of carrier merger. As far as UTU is concemed, diere just isn'? 
enough real estate left from the spin-out and later Rio Grande acquisition to continue to offset 
i i -s net operating losses n uch longer by selling it, which has been die modus operandi of SP 
tor some time. 

CD believes the approval of the BN/Santa Fe merger makes things even worse for SP 
I ^Tu?^ efficiently compete before diat merger to generate net income from rail operations 
It probably could not survive competing against die UP-CN .̂V and die BN'Santa Fe in die currem 
environment. UTU believes that the financial condition of an applicant may be taken into 
consideranon in a merger, as well as negative competitive consequences. There is a clear case 
of financial need diat has been made by die SP in diis application. UTU is not concemed widi 
die nicenes of die "failing canner" doctrine. Its concems are inten.sely more practical. 

UTU represents operating employees. They know diat single-line service is more efficient 
dian interchange operations. They also know diat trackage nghts can provide a way to address 
problems related to competition. In fact, our SP members operate all of die ntw trains diat SP 
now has as a result of n-ackage nghts obtained in die BN/Santa Fe Merger. The SP operates over 
BN/Santa Fe tracks between Chicago and Kansas City, Kansas City and Ft. Worth, and Pueblo 
and Ft. Worth. 

UTU also has concems about die safety implications of a stand-alone SP Financially 
troubled railroads don't invest as much in safety and, in general, are forced to cut comers 
Defemng required maintenance is die first comer cut in UTU's experience, and diat, in die long 
run, leads to more hazards to our members. 



• t . y ^ *he SP to be forced to be sold in pieces. That is anodier unwelcome 
possibility if diis application is not approved. What happei to die pieces nobody wants? More 
importandy. UTU members will lose more jobs iri piecemeal line sales, at least some of which 
may be done by die exemption line sale mediod widi no labor protection. Tne new owners likely 
will pay less and have worse working conditions, and UTU knows diat from too much painful 
past experience. 

Support of diis merger application is. in sum. die best of a bad lot of choices for LTTU. 
This support itself is conditioned on die applicants' agreements as to how the applicable 
protective conditions will be administered. On balsû ce, because of die uncertainty of die long-
run sur/ival of a stand-alone SP intact in die current f nvironment in die West, where two mega-
camers dominate rail service. UTU submits appn.v J of die merger is die best of a bad lot of 
choices for the Board itself 
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I'hiB decision will be included in the bound' vtSl'cme*''^ * ̂  I 

ol Che .:TB printed reports at a later date, -̂ yg 

SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

Hzi^nxrl^iJ}^^'^^^^'^^'^'^^^- PACIFIC RAILROAD COMPANY, AJJD 
p?™;.^^Sf"'^ RAIIROAD COMPANY--CONTROL AND MERGER--SOtTTHERN 

COMPAV$ c$ <̂ ORPO»̂ TION, SOtrrHERN PACIFIC TRANSPORTATION 
"-uni'ANY ST. LOUIS SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP., AND 

iME DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY 

Decision No. 44' 

Decidea: August 6, 1996 

the common lonr^of *PPi-Pvea. with certain conditions, .... 
Unio^ L * °̂  carriers controlled by 
n^tZ: ^̂ '̂ Ĥ '̂  Corporation (Union Pacific Railroad 

r,^^^-l,< "̂ '̂̂  decision covers the Finance Docket No. 32760 lead 
proceeding ar.d the embraced proceedings list e d in Appendix A 

109 s'a-'̂ '̂flo'-»'̂ "rJK'"™*̂ "*,̂ "̂" °^ No. 104-88 
J a r u a ^ ' l Ssgi !b^?U; =9, 1995. and effective 
a c o H ^ n d r r f n ^ i . i " ^ * ' ' ^ the Interstate Commerce Commission 
^urfi-e T>-â  "'^ certain functions and proceedings to the 

Transportation Board (Board). Section 204(b)(1) of the 
the ^ i m r o / ^ r ^ ' ' " ' ' '"̂"'̂  proceedings pending'before t h l f c c 

to th* RoT^H : ^ termination that involve functions transferred 
to the Board pursuant to the Act shall be decided (i) bv the 

\\^V!f^,J^Z^^^^ ^2760 lead proceeding, the FinD^ce Docket 
T^. l l l^c t \ l^ '^^' ' ' °^ • ' '° embraced proceedings, .nS^he Vl 
! r ^ r ^ ! n ^ ""^ * embraced discontinuance proceeding, 
were pending with the ICC at the time of i t s termination The 
Finance Docket No. 32760 (Sub-Nos. 10, 11, 12 13 14 16 and 
17) embraced proceedings were not then pending but w i l l b4 
.considered as i f they had been because ^enponiive explication. 
^^?L?*f^^° conditioning power of old 4^^^ S C 
11344(c have never been regarded as independent application. 
* ^ Bjriinq'.on Nartherr. Inc. and Burlinar.on Nnrrh>V; o.<i,^.'' 

l l l l rt̂ 'iTi '̂ "̂̂  "̂3- 1995) (MZfiE? (Slip 
op. at 55 n.76) . Except as noted in the next two paTiS^aph. i l l 
Of the proceedings addressed in this decision involve lunctiin. 
that are subject to cur jurisdiction pursuant to new 49 U S C 
11323-27 (control/merger transactions), new 49 U.S C l l l O j ' ' 
(terminal f a c i l i t i e s ) , and new 49 U.S.C. 10903-05 (»i)andonment.) 
and we w i l l tnerefore decide these proceedings under the law in ' 
effect prior to January i , 1996. 

The Finance Docket No. 32760 (Sub-No. 8) proceedinq, wher.ln 
applicants .tek an exemption from the trucking company 
acquisition requirements of old 49 U.S.C. 11343-44, involve, a 

(continued...) 



Finance Docket No. 327C0 

TABLE or COMTKNTS 
INTRODOCTION 

7 
MCORD 

14 
APPLICANTS 

S£oJ%iS^tr' •^-^i'i^tion-::::::::::::: It 
BNSF Agreemer " 
CMA Agreement * • 
URC Agreement • • • " 
Terminal/Switching Railroidi H 
Motor C a r r i e r s . 
Terminal Trackage'Rights \l 
Abandonments And Discontinuances . . . ' . ' . ' . ' . ' . ] ' . ' . ' . aO 

BNSF . . 
22 

RAILROAD PROTESTANTS 
Consolidated Rail Corporation' . ' ; : . ' : : H 
M^nr!' <^"y Southem Railway Company il 
Montana Rail Link ' *l 
Texas Mexican Railway Company' ', . '.?! 
S a S ^ r c o n o l r ? " ^ ' ' ^ * " Transportation Authority' . . . . [ " 
v^?!^ c S ^ P f ^ Company's R a i l A f f i l i a t e s . . . . « 
Yolo Shor t l ine Rai lroad Company " 
' (. . .continued) 

1996) . The t r a ^ s a c t i ^ f I ^ e f f ec t p r i o r to January 1. 
(Sub-No . are not ! n % S ! . ̂ " / ^ n » n = e Docket No. 32760 

p r a c t i c e 6^00^-8 tAa- " = ^ i « l »en«e , mergers, but p r i o r 

Corr.oar.v ' r i * n' '̂•'yP^p'̂  "no ChUaqP and Norrh WeaorT, Rai lway 

As used in t h i s decis ion, the term -new law" r e f e r , to ^ h . 

- 2 -
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Keokuk J u n c t i o n Railway and Pioneer Railcorp 36 
Toledo, Peoria, t Westem Railway Corporation 37 
Southem C a l i f o m i a Regional R a i l A u t h o r i t y 38 

SHIPPER ORGANIZATIONS 3$ 
National Industrial Transportation League . . 39 
S o c i e t y Of The P l a s t i c s I n d u . t r y 40 
Western Coal T r a f f i c League 42 
Westem Shippers' C o a l i t i o n 44 
u S ^ ^ f i ^ " ' ^ ^ * ^ " * Communities Shippers C o a l i t i o n . . . . 45 
wsc/MPCSC J o i n t Shippers' Statement 45 
C o a l i t i o n For Competitive R a i l T r a n s p o r t a t i o n 4S 
Com R e f i n e r s A s s o c i a t i o n 47 
N a t i o n a l Com Growers A s s o c i a t i o n 47 
I n s t i t u t e of Scrap Recycling I n d u s t r i e . 47 
Montana Wheat and Barley Committee 47 
Montana Farmers Union 4g 
Save The Rock I s l a n d Committee 49 
Colorado Wheat A d m i n i s t r a t i v e Committee so 
H o i s i n g t o n Chamber of Commerce 51 
Enid Board of Trade ' * 55, 
Kansas-Colorado-Oklahoma Shippers A s s o c i a t i o n ' 52 
Farmers E l e v a t o r A s s o c i a t i o n of Minnesota 52 
South San Antonio Chamber of Commerce 52 

SHIPPERS; COAL 52 
Wisconsin Power fc Light/Wisconsin Public Service Corp' '. 53 

Wisconsin Power fc L i g h t Company 53 
Wisconsin Public Service Corporation . . . . ' 5 4 

Entergy/Arkansas PfcL/Gulf States U t i l i t i e s ' 54 
The C i t y P'oblic Service Board of San Antonio . . . . ! 5C 
Texas U t i l i t i e s E l e c t r i c Company 5$ 
S i e r r a P a c i f i c Power/Idaho Power Company . . . . . . . Sf 
Ari z o n a E l e c t r i c Power Cooperative ' ' 59 
Wisconsin Electric Power Company . 60 
Public S e r v i :e Company of Colorado . . . fix 
I l l i n o i s Power Compary ' 62 
C e n t r a l Power fc Li g h t Company . . . . . . . . . . . . 63 
In;ermcu.ntain Power Agency 63 
Lower Colorado River A u t h o r i t y / C i t y of A u s t i n ' * . ! ! ' ' 63 
Rio Bravo Poso/Rio Bravo Jasmin .... CA 
IES U t i l i t i e s . . 64 

SHIPPERS: PLASTICS AND CHEMICALS CA 
Dow Chemical Company . . . . . . t4 
Montell USA Inc./Olin Corporation a 
Quantum Chemical Corporation . . . . 67 
Union Carbide Corporation ! ! ! ! ! ' fis 
E n t e r p r i s e Products Company ! ! ! ! ' . ! ! ' 66 
Formosa P l a s t i c s Corporation, USA . . . . CR 
The Geon Company 
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Huntsman C o r p o r a t i o n 70 
Ar i z o n a Chemical Company 70 
Monsanto Company ! ! ! ! ' ' 70 
S h e l l Chemical Company ' ' 71 
S p r i n g f i e l d P l a s t i c s / B r a n d t Consolidated 71 

SHIPPERS; OTHER 
I n t e r n a t i o n a l Paper Company '. '. ' 71 
U n i t e d S t a t e s Gypsum Company '. ! ' 73 
No r t h Aj:ierican L o g i s t i c Ssrvices » ' . ! ! ! 75 
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IBP, Inc - 77 
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Stimson Lumber Company 77 
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INTRODUCTION 

Applica,Tts. By application f i l e d November 30, 1995, Union 
Pacific Corporation (UPC), Union Pacific Railroad Company (UPRR), 
Missouri Pacific Railroad Company (MPRR), Southem Pacific Rail 
Corporation (SPR), Southem Pacific Tranaportation Company (SPT). 
St. Louis Southwestem Railway Company (SSW), SPCSL Corp. 
(SPCSL), and The Denver and Rio Grande We.tem Railroad Company 
(DRGW)' i^eek approval under 49 U.S.C. 11343-45 for:* the 

UPC, UPRR, MPRR, SPR, SPT, SSW, SPCSL, and DRGW are 
referred to collectively as applicant.. UPC, UPRR, and MPRR are 
referred to collectively as Union Pacific. UPRR and MPRR are 
referred to collectively as VTP. SPR, SPT, SSW, SPCSL, and DRGW 
are referred to collectively as Southem Pacific. SPT, SSW, 
SPCSL, and DRGW are referred to collectively as SP. The.e and 
ether abbreviations frequently u.ec» in t h i . decieion are liated 
in Appendix B. 

• Tbe application f i l e d November 30, 1995 (UP/SP-22, -23, 
-24, -25, -26, -27, and -28), a. aupplemented on December 21, 
1 995 (UP/SP-36), March 26, 1996 (UP/SP-188), and March 29, 199<; 
(UP/SP-194 and -195), consists of the primary application (which 
seeks approval for the common control and merger of tJP and SP, 
and which was f i l e d in Finance Docket No. 32760) and various 

(continued...) 
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acquisition of control of SPR by a wholly owned UPC sub.idiary; 
the resulting common control of UP and SP by UPC; and the 
consolidation of the r a i l operations of UP and SP.' 

The UPC/SPR Merger Agreement, dated August 3, 1995, providea 
that, upon the satisfaction of certain conditions, including 
recnalatory approval, a wholly owned UPC sub.idiary w i l l acqijire 
a l l of SPR'. common .took and SPR will be merged into tJPRR. 
Applicanr. note, however, that UP/SP common control may be 
effected by other means, including, for example, the merger of 
SPR into MPRR or the lease of a l l SP properties to UPRR and/or 
MPRR. Applicants add that they intend to merge SPT, SSW, SPCSL, 
and DRGW into UPRR, although they also add that the.e SPR 
subsidiaries may retain their separate existence for some time 
and that other means may be used to consolidate these 
S'ubsidiaries into the merged system. Applicants aak, citing 
Schwabaeher v United Scarfs 334 U.S. 192 (1948), that we 
determine that the Merger Agreement's terms for the purchase of 
the SPR common stock are fair both to the .toc)cholder. of tJPC and 
to the .tockholders of SPR.* 

Applicants also have filed related applications, petitions, 
and notices. These include a notice of exemption for settlement-

*(...continued) 
ancillary applications, petitions, and notices (which seek 
approval for or exemption cf various merger-related matters). 

' UPRR and MPRR are wholly owned subsidiaries of tn>C. SPT, 
SPCSL, and DRGW are wholly owned subsidiaries of S'-'R; SSW i s a 
99.9%-owned subsidiary oi SPR. 

' On August 9, 1995, UP Acquisition Corpora .:ion 
(Acquisition), a wholly owned UPC subsidiary that was later 
merged into UPRR, ssis. UT'/SP-269, tendered for up to 25* of SPR 
common stock at S25.00 per share in cash; on September 7, 1995, 
the tender offer was completed for 39,034,471 shares; and, on 
September 15, 1995, Acquisition purchased these shares for 
approximately S976 million (the shares are oeing held in a voting 
trust pending approval of the merger). Applicants indicate that, 
upon satisfaction of a l l conditions to the merger, each of SPR's 
stockholders will have the right to specify the number of shares 
that such stockholder wishes to have converted into (a) 0.406S 
shares of UPC common stock per share, and (b) the right to 
receive S25.00 per share in cash, without interest.' The 
aggregate number of shares to be converted into cash at the time 
of the merger, together with .hares tendered in the tender offer, 
w i l l be equal as nearly as practicable to 40% of a l l shares 
outstanding as of the date immediately prior to the date on which 
the merger becomes sffective. To the extent that SPR 
stockholders elect in the aggregate to rece..ve either cash 
consideration in excess of 40* or stock consideration in excess 
of 60*, the Merger Agreement requires the cash or stock component 
to be prorated m order to achieve the specified proportions. 

Applicants note that SSW has a .mall number of minority 
equity holders, and that the Federal Railroad Admini.tration also 
holds certain SSW redeemable preference .hares. Applicant, 
indicate that they are not now reque.ting a rehwabaeher 
determination with respect to the compensation that might be paid 
to SSW security holders in connection with a merger ot SSW into 
UPRĴ  or MPRR. Applicants add that, should t! ey determine to 
carry out such a merger, they will request either a Schwaba(;t^fir 
determination respecting the terms or a declaratory order that no 
such determination i s required. 
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the Roseport Terminal w i l l be lifted; (4) that, to alleviate 
competitive problems in Minnesota, the Southwest, and the West, 
and on route, to Mexico, additional agreement., including 
agreements respecting joint track ownership with other carriers, 
w i l l be negotiated; and (5) that UP wi l l honor i t s commitments 
regaiding iine sales, abandonments, and employment in Minnesota. 

Arkansas. Accomey General Bryant i s concemed that 
Arkan.a. w i l l experience ccmpetitive problems due to a 2-to-l 
reduction in the number of Ĉ .a.s I railroads serving the vast 
majority of the state, and also will lo.e job. on account of the 
shutdown of redundant lines, reductions in service on other 
lines, and the closing of machine ahops, yards, and car and 
locomotive f a c i l i t i e s . The Attomey General, arguing that the 
BNSF agreement does not solve the competitive problems that the 
mergsr would create, contends that UP/SP should be required 
either to divest certain lines, particularly the line between 
Chicago and Texas, or to reach another arrangement whereby a 
competing Class I railroad w i l l have acceaa co those lines. 

Waahington. The Washington Department of TrainsportaCion 
(Vi/DOT) i s skeptical that BNSF wi l l be a viable competitor In 
the Central Corridor, and contends that acquisition of a Central 
Corridor line by a regional or a shortline may produce more 
effective competition, prevent abandonment., and offer Waahington 
shippers an altemative route. Va/DCT therefore augge.t. that we 
consider a conditional grant of the BNSF agreement's Central 
Corridc - trackage rights, and that we retain jurisdiction to 
order divestiture, joint ownership, or third carrier trackage 
rights i f BNSF f a i l s to provide adequate competition. 

Iowa. The Iowa Department of Tranioorcation (I*/DOT) fears 
that t.here w i l l be a reduction in competition in the corridor 
connecting Iowa to Gulf Coast ports and Mexican gateways, and 
claims thdt, even with the BNSF and IC agreements, UP/SP w i l l 
. t i l l dominate the corridor for many types of freight movement, 
important to Iowa. la/DOT therefore .upports the merger provided 
that conditions are imposed requiring the grant of further 
trackage rights or line sales to a third Class I carrier to 
reduce potential UP/SP market dominance in that corridor. 

Utah. Govemor Leavitt supports the merger but seek, 
certain conditions; (1) to create a competitive environment, a 
reduction in the BNSF track.^ge rights fee from 3.0 mills to 
2.5 mills; (2) to emulate (or provide a surrogate for) a 
competitive environment, a requirement that there be an annual 
audit, paid for by UP/SP, of r a i l rates in similar r a i l markets 
that enjoy the benefits of intramodal competition ( i t being 
understood that, i f the audit reveals that rates charged shippers 
in similar markets are higher than ĴP/SP rates charged Utah 
ahupers, UP/SP would be required to orovide refunds to affected 
U.ah shippers); and (3) to preserve our jurisdiction in t h i . 
matter, the establishment of Cdrsight for at least 15 year.. 

LABOR PARTIES. Statements respecting the proposed merger 
have been file d by various labor parties. 

Allied Hall Unions. The American Train Dispatcher. 
Department (ATDD),*° the Brotnerhood of Maintenance of Hay 
Employees (BMWE), and the Brotherhood of Railroad Signalmen 
(BRS), participating collectively as the Allied Rail Union. 
(ARU), contend that the merger .hould be rejected for'a variety 

" ATDD i s a Department of the Brotherhood of Locomotive 
Engineers (Bic). 
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aDnl?^f^^^' because thousands of jobs will be lost; because 
baraainino ^° •'='̂ °3"te or modify existing collective 
chanoe2 ?n f ? ! * " " ? " " ' ? ^ ' ' •"'̂  thereby to effect massive 
by b3^f.i?„^^fK''"^'* working conditions of UP/SP emplovees, 
(RLAr? b!^2f^.: •KP''"^*'^"''*' required by the Railway Labor Act 
UP!^P and * '""3*' "^^^ "<^"=« competition, and allow 
Weat l^A ZH""̂  ^° engage in collusive behavior, throughout the 
comD;tirf«^^c^'''*',5^^*" ""̂ ^ "̂'P«='̂  °" workers and on 
ARU Sak^ rhlr " «in*ncial problems do not jus t i f y approval, 
both the conrfir? " " d i t i o n any approval of the merger by imposing 
84-90 Ind thi i n ! ! ' / " YorK POCk. 360 I.C.C. at 

yu, and the additional conditions described below. 

aaks u t " r i ^ i ^ ^ t •Scope of 49 U . S . C . 1 : 3 4 1 ( M ) . ARU 
mero.^ 1 "'=°P' °^ immunity .*pp..icable to the 
f!n!n^it? l^ ^ i t e d to actions taken to actually cSnaummate the 
financial aspects of the merger (ths ^rqui.ition of control of 
I l ' i °^ SP, a.id the merger of CT and 
f ^ i ' ^ that Article I, Section 2 ol: the New York no,.k 
conditions w i l l prevent UP,/SP from us.ing 4S U.sTc? 11341 (a) • to 
abrogate, modify, or "rationalize- exi.iling CBAs. Altern«iv2ly 
f e meraer'i^°i''°^'' ̂ ^'^ -̂ ^̂  immunity a J p l " I ^ } r S ' 
aoDlTca?!on f n i - ' r i " * ^ " apecifically .et fo«h in the 
ARU i l s o a2v^nc ^' P'̂ P̂̂ "'̂  operating plan. In either in.tance, 

S specifically that approval of the 
amount to approval of applicants' plans to 

abrogate, modify, or "rationalize" existing CBAs. 

i f .̂'̂ "̂f-'̂ ®̂"̂  "s'TJesced; Cherry-PicJcing. ARU suggest, that, 
o' ou- !=i!ov "rationalization" of CBAs i s inhllently a pirt 

«PF-oval of the m»,rger. we should order that any auch 
rationalization- should be accomplished by allowing UP/SP's 

bv ano5!n?^r'^-P'='" from existing UP or <;p aireem^^f (J.e.. 
f-̂ Ac no ^ unions to select from among tne provision, in the 
C-BAs now in effect on the railroads involved in the merger) 

nor,n5°rh"5^^* i?eguesced; Reimbursements To SP Employees. ARU, 
^rn^2! 199- and 1995 various SP unions made wage 
concessions ir. ronnection with SP's financial d i f f i c u l t i e s , and 

-̂ -"9 that SP wages did not retum to the national 
leve.s u.nwi. after 1995. maintains that, i f sharehol-"'rs are to 
be rewarded for their investments in SP, i t i s only f i l r that 
union members should similarly benefit from the merger at least 
.0 the extent of repayment of their investments (their foraone 
lump sum payments and their deferred wage increases). '""̂ ône 

Conditions Requested.- Pre - laipl e/ner. r-i tion Agreement 

Conditions Requeated; Hiring Preference. ARU suggests 
that. I f we do not im.pose the New York Dork conditions on the 

'• In Decision No. 30 (served Apr. 18, 1996), \ti denied 
ARU's AJlU-8 motion seeking the designation of BNSF as a 
co-applicant, but withovt prejudice to ARU's right to continue to 
argue that the New Yg-^ Pggt̂  conditions should be imposed on the 
tracKage rights provided for in the 3NSF agreement 
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trackage righta provided for in-the BNSF agreement, we ahould at 
least modify the hiring preference provision in the BNSF 
agreement (which provides for a form of hiring preference for 
wor,; on, or related to, the trackagt rights lines and the 
acquired lines) . The modifications ARU has in mind would be 
patterned upon the New York Dork conditions, and would make the 
Preference mandatory and subject to negotiations with the unions. 

Conditions Requested; Contracting Out. ARU alao asks that 
we require UP/SP and BNSF to ut i l i z e bargaining unit maintenance 
of way employees and signalmen for a l l merger-related track 
right-of-way, and signal construction and rehabilitation work. 
Thi. i . work, ARU claims, that employees represented by BMWE and 
BRS h i a t o r i c a l l y have done and that they are fully capable of 
doing; but ARU fears that, although such work is required to be 
done by auch employees under their scope rules and past practice, 
applicants may nevertheless attempt to conrract out auch work. 

Condition. Requested; Annual Reports. ARU, noting that 
applicants claim that the merger wi l l generate public benefits, 
asks that we require UP/SP to submit annual reporta demonstrating 
how the forecast benefits in the area of cost-savings (including 
labcr costs) are utilized, and how much i s either (a) passed on 
to shippers through rate reductions or deferred rate increaaea. 
(b) reinvested, (c) distributed to shareholders, (d) paid in 
executive ealaries and bonuses, or (e) shared with employees. 

International Brotherhood of Taaaaters. IBI requests that 
any approval of the merger be conditioned by requiring UP/SP to 
divest three subsidiaries, to grant New York Dock protection to 
the employees or a fourth subsidiary, and to f i l e semi-annual 
reports regarding diversion of truck cargoes. 

Ovemice Transportation Comply, Pacif ic Motor Transport 
Compa.iy, and Southem Pacific Motor Trucking Company. IBT notes 
that 49 U.S.C. 11344(c) provides, in part, that we can approve a 
49 U.S.C. 11J43 transaction in which a railroad or an a f f i l i a t e 
i s an applicant and ;n which a motor carrier is involved only i f , 
among other things. th.» transaction will enable the r a i l carrier 
to use motor carrier transportation to public advantage in i t s 
operations. IBT therefor* contends that we cannot approve common 
control cf UP/S? and the tHree motor carrier subsidiaries because 
applicants, having indicated that they intend no keep Overnite 
and PMT independent and SPMT inactive, have made clear that they 
w i l l not use these motor carriers in furtherance of UP/SP's r a i l 
operations IBT adds that, because such common control cannot be 
approved under 4 9 U.S.C. 11344, i t certainly cannot be exempted 
under '.9 U.S.C. 10j05; 49 U.S.C. 10505(g), IBT notes, providea 
thac the 4 9 U.S C. 10505 exemption authority cannot be uaed to 
authorize intermodal ownership that is otherwise prohibited. IBT 
therefore concludes that we must either disapprove the UP/SP 
merger or order the pre-merger divestiture ol the three motor 
car r i e r s (although IBT allows that, inasmuch as SPMT is currently 
inactive, we could condition UP/SPMT common control by requiring 
that a:,y future St-MT operations be auxiliary to UP/SP r a i l 
opeiat ions) . 

Union Pacific Motor Freight Corporation. IST, noting that 
applicants have not sought authorization for common control of SP 
and Union Pacific Motor Freight Corporation (UPMF, an MPRR 
subsidiary) , concludes that applicar.Ls must believe that Ul'MF i s 
a railroad company rather than a motor carrier company, which 
would mean '.IBT indicates) that UPMF employees would be entitled 
to mandatory l^lbor protection under 49 U.S.C. 11347. UPMF 
employees. IBT adds, should be entitled to mandatory labor 
protection because they are engaged almost exclusively in 
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supporting r a i l operation, within r a i l yards, and they are 
therefore " r a i l employees" for the purposes of 49 U.S.C. 11347. 
The tasks performed by theee employeee, IBT maintaina, f a l l into 
three ba i c categories: (i) ramp drivers ("hostlers") and 
groundmen who move trai l e r s and containers within r a i l yards and 
as s i s t with such movements; (2) crane operators who load and 
unload container, from trains; and (3) mechanic, who repair 
< other UP equipment. IBT i n . i . t . that, becauae the 
Dobs currently performed by UPMF emnloyee. are uniq-e to the 
railroad indu.try, these employees (unlike over-the-road truck 
°rivera) poa.es. s k i l l s that are not generally marketable outside 
the railroad induetry and would therefore have difficulty finding 
comparable employment elsewhere. Recognizing that we may 
detennine that UPMF employee, are not entitled to mandatory 
New Yor)^ pgg)̂  labor protection under 49 U.S.C. 11347, IBT asks in 
the alternative that we impose New York Dock protection in favor 
o.. UPMF employees s.s an exerciae of our discretionary power under 
49 U.S.C. 11344 (c) . 

diversion Reports. Applicants, IBT notes, claim that OT/SP 
w i l l divert aignificant volumes of cargo from over-the-road truck 
c*rriage to r a i l . T).e».' diveraions, IBT insists, may h.irm the 
public interest bec^.use they may be obtained in part by non-
compenaatory prici-ig, aid because, even i f not so obtained, they 
w i l l result in significant job loss^ja in the motor carrier 
industry. To provide a .mechanism for monitoring competitive 
impacts on the r a i l and motor carrier industries and on services 
to shippers, IBT requests that we condition any merger approval 
by requiring UP/SP to f i l e semi-annual public reports indicating 
the volume of t r a f f i c diverted from truck carriage and the rate 
of return (ratio of revenue to fixed costs) for such cargo. 

Tranaportatlon«CaMBuaicatloas Intemational Onion. TCU 
fears that the merger wi l l have broad anticompetitive effects; 
a merged UP/SP, TCU claims, w i l l monopolize r a i l t r a f f i c in much 
of the West, wi l l control virtually a l l traffic to and from 
Mexico, and w i l l dominate the transportation of particular 
products including coal, plastics, and petrochemicals. The claim 
that SP w i l l f a i l without the merger, TCU insists, is not valid; 
SP, m TCJ'6 view, simply does not face the distincr. likelihood 
of insolvency. With respect to labor impacts, TCU contends that 
the merger should be denied on account of the disproportionate 
impact I t w i l l have on employees who either work in certain 
crafts (especially the c l e r i c a l craft) or reside in certain 
states (in particular, Califomia). And experience teaches, TCU 
adds, that the actual number of jobs lost will far 'ixceed the 
estimates provided by applicants. TCU insists that, i f the 
merger ie approved, i t ahould be made .ubject to the .tandard 
New York Dock conditions. 

Transportation Trade. Departaient. The Tranaportation Trades 
Department (TTD) opposes the merger, which i t atiserta: threatens 
competition, represents an unnecessary consolidation of market 
power, and w i l l res'.jlt in significant job losses and dislocation 
within and outside the r a i l and motor carrier industries. The 
merger, TTD adds, w i l l not only combine the r a i l component, of UP 
and CP, i t also w i l l comijine their motor subsidiaries, which w i l l 
lead to the overall consolidation of the motor carrier industry 
in the West as well as possible collusive behavior by and between 
UP/SP r a i l and trucking interests. TTD, which support, the 
conditions requested by ARU, IBT, and TCU, i n . i . t . that we shoved 
condition any approval of the merger with adequate lalbor 
protections. In many inptan-es, TTD adds. Hew York Dogl̂  benefits 
are not sufficient (TTD mentions in particular the case where an 
employee chooses not to accep,-. a transfer assignment), and TTD 
therefore contends that we should award UP/SP's r a i l and motor 
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employees pro tec t ive condit ions'that go beyond Mflw Yffrh gQCh-
A n l . TTD adds, we should not allow applicants to abrogate or 
modify CBAs through the misapplication of 49 U .S .C . 11341(a). 
T h a t , TTD maintains , wou!-» amount to a seizure of pr ivate 
c o n t r a c t r i g h t s under uhe pretense that CBAs are an impediment co 
the s u c c e s s f u l consummation of an approved ra i l road t ranaac t ion . 

r n i o n L o c a l s . John D. F i t z g e r a l d , a United Transportat ion 
Union (UTU) general chairman for certa in BN l ines , opposes tn* 
merger movement i n the Westem D i s t r i c t (the consolidation of tne 
four major c a r r i e r s into two, BWSF and UP/SP) , and urges us to 
c o n s i d e r the UP/SP merger on a consolidated basis wich a reopenea 
BN/SF merger proceeding. Mr. F i tzgera ld also opp. des the 
p r o v i s i o n i n the BNSF agreement in the present pro- eding that 
i n v o l v e s the grant to UP/SP of trackage rights between Saunders, 
WI, and Super ior , WI (overhead r ights only, with access to MERC 
Dock i n S u p e r i o r ) , and over the Pokegama corjiection at Saunders. 
These r i g h t s , Mr. F i t z g e r a l d f ears , w i l l enable UP/SP to d i v e r t 
t r a f f i c from BNSF, and w i l l therefore adversely a f f e c t BN 
employee.; and he therefore request , that BN employee, adveraely 
a f f e c t e d by the Sub-No. 1 trackage rights receive f i l l 
New York Dock protect ion , including an implementing agreement 
w i t h UP/SP and i t s employee organizations. 

Char le s W. Jowney, a UTU general chairman for l i n e s of SPCSL 
and GWWR.*' f e a r s that the agreement applicants entered into 
w i t h GWWR, by a l t e r i n g r a d i c a l l y the present work arrangements 
a p p l i c a b l e to SPCSL and GWWR operations, w i l l wreak havoc upon 
the r i g h t s of persons emplc, ^d by SPCSL and GWWR in the Chicago-
St . L o u i s t e r r i t o r y of the former Chicago, Missouri fc Westem 
Rai lway Company (CMW).*' Mr. Downey, fearing that c e r t a i n work 
now performed by SPCSL employees w i l l be transferred to GWWR. 
i n s i s t s that f a i m e s s to employees of both c a r r i e r s requires that 
an implementing agreement be arr ived at for the GWWR agreement 
p r i o r to consummation of the UP/SP merger, and that the GWWR 
agreement be subject to the f u l l reach of the Ne^ YOfh PQCH 
c o n d i t i o n s . " 

" Mr. Downey's l a t e - f i l e d statement was accompanied by h i s 
CWD-1 p e t i t i o n for leave to intervene and to become a party of 
r e c o r d . The p e t i t i o n w i l l be granted. 

** Mr. Downey contends, among other things, that the 
present work arrangements were "passed upon" by the ICC i n i t s 
d e c i s i o n i n Rio Grande InduBtr:.e9. Inc , e i a l --PUfghaae flnd 
Trackage R l o h t s - • Chicago. Migsouri t Westem Railway Comn/inv L i n e 
Between S t . L o u i s . MO and Chicago. I L , Finance Docket No. 31522 
( ICC served Oct . 31, 1969) ( s l i p op at 2-3) . "Passed upon" i s 
not an accurate c h a r a c t e r i z a t i o n ; the ICC simply noted that 
c e r t a i n arrangements were consistent with the conditions i t had 
imposed in approving the acqu i s i t i on , by SPCSL, of O W s Chicago-
St . Lou i s 1 me 

•* In t h e i r UP/SP-250 response to Mr. Downey's comments, 
a p p l i c a n t s contend: that nothing m the GWWR agreement a l t e r s 
the a l l o c a t i o n of switching re^rxjusib" i ty between GWWR and SPCSL 
i n the G r a n i t e C i t y , I L , area; thai, uiie î wwR ag eement doea not 
t r a n s f e r to GWWR r e s p o n s i b i l i t y for serving the Alton Branch, but 
merely commits the p a r t i e s to evaluate s i ch a t r a n s f e r , end that 
SPCSL personnel a f f ec t ed by any such future t rans fer w i l l r e c e i v e 
l a b o r p r o t e c t i o n ; and that the GWWR agreement mersly .t)reaerv«»* 
the s t a t u s quo by n u l l i f y i n g a provision of the 1989 GWWR/.«>PCSL 
ar-angement u.-ider which operating responL. .b i l i t i es would change 
if'cWWR were acquired by a Class I r a i l r o a d . With respect to 

( c o n t i n u e d . . . ) 
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Southern f i r . f ; fC'^*''; • ̂  general chairman for the Alton t 
wouid^;.;! Ki"5 ""̂ "̂  ""̂ ^ operations envisioned by applicants 
denial of the^^^^ g"!"""*! employed by the AIS, urges the 
aeniai o£ the merger and the Sub-No. 3 petition. 

denial*'of*'Jhf'^h^!^' ^'V^H""^* legislative director, ur?*. oeniai oc the three proposed I l l i n o i s abandonments. 

in thf*?-ff^?*^^*','^^5 secretary of BLE's Division 892 (UP lines 
iSrk t h f ^ ^ o ^" connection with the merger, 
Sr^ l r t J S tS B J I F ^ Division 892'. member, w i l l be ' ' 

.u>,™,rf^!'^ PARTIES. DOJ, DOT, DOD, USDA, and DOL have 
suemitted commencs in this proceeding. 

Oaited Btates Departaent -if Juatiee. DOJ contends that the 
corf!•--2"^^ ^""e ^ ' ^ ^ - J 2-to-l impacts in hundreSa rf t r a f f i c 
Br«5,̂ ^̂ :̂ '^^""S*^*"^ the we.t, involving .uch commodities as wood 
St2fi freight, agricultural products, iron and 
remeL ?hf ^he BNSF agreement, DOJ notea. w i l l Sot 
ad3!^f^ °* competition in any 3-to-2 market, and. DOJ 
rate' fnL^^t*^?"' reasons (including -n excessive compensation 
f ^ r f ; ^ t f w ^ * ' ! Guarantees to ensure service quality: and other 

that reduce BNSF's incentive to compete using the 
untrxe?! ci^h^'.P"^^'**'*.^'' ""̂ ^ ^"SF agreement), BNSF ia 

^° ^* *" effective competitor even in the 2-to-l 
corridors. Ti.e BNSF agreement, DOJ insists, i . .imply an 
i ^ l t s T a ^ l ^ l t i T r ' ^ - • "'"^ corrected by Jmpoaing 
oversight conditions or monitoring. And the merger-related 
o v l r ^ t ^ r f i " / ^ * " " * ^ applicants, DOJ adds, are va.tly 

' ^" event, are not enoug., to outweigh the 
probable anticompetitive effects of the merger. The cliim* *hat 
Sre Cn*S,*;nH':3' ^1."°)^'^ « ^ ^ " ^ ' l ^ Competitor, o S j a r ^ e J ^ 
! e * l 2:°»hf?-v, " • failing firm within the 

antitrust definition; it has successfully raised 
"Siieement"a-d' Itll"- operations have already .hii?; loit. 
soS^cerof ^ *.'"*f9«'̂ ' i t i» iil^ely to have other 
cash flow fro*2 '̂ =*Pi'̂ »i evpcnditures, including improved 
cash .low from operations, potencial aad.-.ional borrowing and 
D " adds"^th;':^' ?̂ =̂ ^̂ -i°"»i estate . . l . s proceed. And. 

nof • f-* alternatives to tn^ proposed n.crger that SP 
Diecer%o * °* in whole or in 

?hr::r;°r%^o:?rL°^S'nie5'*" --^"'^^ '^^^ 
DOJ asserts that, i f the merger is approved, the comoetitlv. 

e x t e n s ? 5 / d " "'"^^ ^« adequ.tel? remeiieS onf^wUh 
m^^!2fi v,'*^''**:^"^""* ^ ' i l ^ • new competitor iccea. to 
duonow "^^•^ shippers would other>*i.e face a monopoly or a 
ve?? L s t ,^?'one"o'^^^ '̂ '̂  divestitures must iLl.^de I t the 
very least (1) one oi the -wo parallel north/south route, from 

'*(.. . continued) 
Mr. Downey's request that we requite that an implementing 
agreement be arrived at for the GWWR agreement prior to 
fmnlelll^nr^no 2' "^^^^ """S"' applicants contend that n.-. 
Gwi r^r^i™!n?^"??'"K ^' because nothing in ti>e 
GWWR agreement will change existing operation.. And, with 

t h r S ^ ' ' L - L ^ ^ n r ' ^ ' % ' ' * ' ' ^ ' " ^^'^ YorK Pftrh be applied to 
Che GWWR agreement, applicants contend that, i f any ot the 
operating changes that concem Mr. Down-y are ever imolement»rt 

t r - n e " i r a n a ; - : r ^ ? ^ P ^ ^ V e e s will L f u U r c o i ^ ^ i r j u r S J l n t 
to .ne standard labor protective condicions that applicants 
expect w i l l be imposed in thie proceeding. icants 
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of theae unions, in writing, certain commitments that form the 
oasis o. a partnership within which the parties commit to 
cooperate in implementing the merger. UP, applicants indicate, 
nas gone beyond New York Dork conditions by committing to 
v'^^v*^***' advantageous to the employees, by which the New 
Jtg«K Pfirii conditions will be administered; these processes, 
applicints claim, give assurances to unions and employees alike 
that application of the protective benefits will not be fraught 
wit 1 delays and adversarial proceedings, »nd that the protective 
Dinefits w i l l be administered fairly and expeditiously. The 
unions, applicas.ts add, have committed to reach, voluntarily, 
agreements impleme^'ing the operating plan accompanying the 
primary application. 

UTU, the largest union in the r a i l industry, indicates, in 
I t s comments dated March 29, 199£, that i t supports the merger 
tor two reasons: f i r s t , because UP has agreed to a number of 
fl£r, ^ ^ " t ^ ' i l l help mitigate the impact of job lo.s on 
UTU'. members; and aecond, because UTU believes that the merger, 
by allowing UP and SP to form a strong competitor to BNSF, i s in 
the best interest of r a i l labor in the future. UTU adds that 
UP's commitments include the following: (la) that automatic 
c e r t i f i c a t i o n as adversely affected by the merger wi l l be 
accorded (i) to the 1,409 train service employees, the 85 
UTU-represented yardmasters, and the 17 UTU-represented hostlers 
projected to be adversely affected in applicants' Labor Impar*., 
Sj.udy, ( l l ) to a l l other train service employees and 
L.U-represented yardmafters and hostlers identified in any merger 
notice served after Board approval, and ' i i i ) to any engineers 
adversely affected by the merger who are working on properties 

. •'̂ e represented by UTU; (lb) that UP will supply 
UTU with the names and test period averages of such employees as 
soon as possible upon implementation of the merger; (2) that, in 
any merger notice served after Board approval, applicants w i l l 
seek only those changes in existing CBAs that are necessary to 
implement the approved transaction, meaning such changes that 
produce a public transportation benefit not based solely on 
savings achieved by agreement change(s); (3) that, in the event 
tnat UTV contends that UP's application of New York Dork i s 
inconsistent with the abcve-mentioned conditions, UTU and UP 
personnel w i l l meet withm 5 days of notice from the UTU 
International President or his designated representative and 
agree to expedited arbitration with a written agreement within 
10 days after the i n i t i a l meeting if the matter i s not resolved, 
which w i l l contain, among other -.hings, the f u l l description for 
neutral selection, timing of hearing, and time for issuance of 
the award(s}; and (4) that, in the event UP uses a lease 
arrangement to complete the merger of the various SP properties 
into MPRR or UPRR, the New York Dnrk conditions w i l l nevertheless 
be applicable.'" 

Protective Conditions: New York Dock. Applicants, as 
previously noted, project that the total labor impact of the 
merger w i l l be 4,909 jobs abolished, 2,132 jobs transferred, and 
1,522 jobs created ARU and TCU, which regard these projections 
as a miniTum. estimate that the number of UP/SP employees 
furloughed or transferred will be iar greater than applicants 
have projected; and TCU wams thac these job impacts will f a l l 
most heavily on certain crafts and in certain geographic 
locations We believe that applicants have submitted reasonable 

L.J, m Its comments dated March 29, 1996. asked that we 
approve the merger and nore the commitments that UP had made. 
Furthermore, while we are not imposing these commitments as an 
actual conditio:-., we expect UP to abide by i t s commitments here 
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actuIl^i«K°ydislocations from common control, although 
Sy^PPlic«nts'^°S'''^" ^^"^^ 9 " " " than projected 
the!r concentration'^*'' dislocations themselves, however, nor 
approval of thf nS/cn^ ' ' " ' ^ °' location, pose a barrier to our 
involve eSolovf. H^f transaction. Mergers of necessity 
conditions th^f ^^^^^ocations. and the labor protective 
onaitions that we impose are to mitigate these dislocation.. 

««erge35*i^"if Jf*:;'̂ °'̂ '̂ ,f°'̂  mitigating the labor impact, of r a i l 
been held t o ^ - r t ! * ^\'^' NĈ  York p̂ ;;K condition., which have 
1134 7 New ?orW n^ Ĵ  o^* Statutory requirements of 49 U.S.C. 
(2d c i r I97g[^ E'' ^' ""̂ ^̂ '̂  ^rnrri. 6O9 F.2d 83 
Aew Yo^i; l i U V • Ŝ .Ng'̂  YorK Pork, 360 I.C.C. at 84-90. The 
a*^ec-ld ^Zt.) ^''nditions provide both substantive benefit, for 
i i i o w I n L r ^ ^ i T * ! '$i«'"-«al allowanc-es, displacement 
5o«rS^e irb^f ^'"^n """̂  Procedures (negotiation, i f 
realrdin; f» ̂  necessary) for resolving disputes 
t . i l l r 2mn^«Si*'"*"'"'°" °^ particular transactions. We may 
l , t Z employee protective conditions to the special 
circumstances of particular case; but we will adhe--e to rh. 

adhf*:^'^f' " I C.C. at 793, and to which i t consistently 
^4-9^ ;b??*. "̂ P̂ °P' ^9-81; IIEZCMH s l i p op. at 
by 49'u S c T ? 3 4 r f % * " provided the p^Stt^ions SandatJd 
unusua" •c;S,.,i;i?^^ unless i t can be shown that, because of 
unusua. circumstances, more stringent protection i s necessary. 

iiiwv^^v'nCf./!'^; statutory protections provided in 
the ^e-qe- rhr?,n^'"'°PT^"' protect employees affected by 
t r i r s ! ; ? ? ; ; . l^nes sales, and the- terminal railroad control 
n^^rf-^ ^ ' further find that, subject to such 
1-nes si°2r r^P'^r' i : "̂ '̂  "^'"a'^ the lead docket), the 

'^\^h* Sub-No. 2 docket), and the terminal railroad 
w°lTw: ;;*nsactions (in the Sub-No. 3, 4, 5, 6, and 7 dockets) 
e ; i l o ^ ! . ! "'^^ ^̂ '̂  P"^l^= interest insofar as carrier 
show~^fn -^^! =°nce-ned. No unusual circumstances have Sein 
s.how.. m .his case to rustify additional protection.'" 

wit- the'-Cs''!* n r a l ' " ' " " ; ,î 2ii£l̂ _ta±JioAl*i2,. In accordance 
fi* w. !.-•" practice" followed by the ICC, BN/SF. slip op at 

s'c • do-;;- '̂̂ r̂-r̂ " ^̂rf̂m w.s-.-n condTrrŜs in fhr.suS-
?he iNi?-;i:e:;;nt " "̂"̂  ̂ " = ̂^9= ^̂ 9-̂ '=s provided for in 
rH^. ^1 " '̂̂ ^ '̂ '̂ ^ requests made by ARU and Mr. Fitzgerald 
n̂̂ 'w!!- the ti£wjtaii^.C2^ conditions, and not t h r S r f o l k 

i n i '"Cgrrrr^ conditions, on the track/»ge rights provided f ^ T i ^ 
hive't rad!?-:on:?l ' ' ^^^^^g^tg-*K an^ g^.r^?n conditions, 'Shich 
the l^^o ^ provided the basic framework for mitig^.ting 
the labo. impacts of trackage rights transactions, have been h-ld 
to sa t i s f y the statutory requirements cf 49 U.S C 11347 in th« 
cortex,-.. RISA v ;c:. 675 F.2d 1249 (D.C. Cir. 1962) The 
benefits provided by the tjgrfolk and w..-.rn conditions are 
ider.ticcl CO the benefits provided by the New York nork 

l^^l Nc°''!k%-d d i f ? ^ i ^ i j î n Matters of 
p.oce- The ^c..gi^ a;id Wga;crD conditions, on the one hand. 

The rigw Ygft^ p̂ g;̂  protections will be available to 
a-er-!^^ affected employees whenever they are adversely 
a^ec.ed, and wheti r or not i t was anticipated th>t their 
positions wculd be affected. >-"»-̂ /.neir 

•-r.-.t..'s::.z:''-i''.ii^::f-^^^^^^^ 
rights approved therein. i - ' - icx mex trackage 
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n i i o t i a t i i r n 2 " ' ' i i ' ' " i-^-^ediately upon completion of a defined 
2ch?eied an management and labor have not yet 
f-oniT^ agreement or gone to arbitration; the New York Dock 
prior to"!mn?2 "̂ ^̂  *̂*"'̂' " l ^ ^ " agreement or arbilragiSS 
NIW Yorv Dori "̂ ^̂ ^ reason, application of the 
f̂i—iffli:̂ -fia£ii conditions to the BNSF trackage rights would have a 
aervic. un;̂ -;̂  ! ? " ̂'"P"?'' °" BNSF's ability to provide competitive 
eg^eSent trackage rights provided for in the BNSF 

the oJlgonhlrr*^?'"*^"*"'!;' .grfffcn ghggt Lint- We w i l l impose 
abgndon^2n>^^"'^L L''"** conditions on each of the authorized 
con3??ions are"^^tr°"''""!!"''"- "̂ ^̂  Prcgon ShOrT, 1,1 Pft 
aoDlied ?n r l l 4"" ^° New Yo^K PgcH conditions, but are 
TSSii : abandonment/discontinuance context. The 
of constc".^ Orgggr, ShQrr 1,1 nr conditions here i s a matter 
a'f.rrfn '̂̂ ^ practical aignificance, becauae a l l 
^AnH?^ employees will also be covered by the New York Dnrk 
conditions imposed on the merger. UP/MKT. 4 I.C C 2d ag 513-

A-r^rT-'r^"***^'^ Provision. A:' arbitrator acting under 
the lead d^rvf^"""*," HC" YOfh PficK condition, impo.ed in 
6 .nrt^ 5 V*''' '̂'̂e Sub-No. 2 docket, and the Sub-No. 3, 4, 5, 
r i g h t j afne«Lr'^\^*^!,'''' authority to override CBAs and RLA 
ie!d dicke- rhf ^° *"*"' respectively, the merger in the 
te^-na^ r ^ ^ ^ o ^ ^ ^ " ' " } * ^ "̂ Sub-No. 2 docket, and the 
a - ^ ; nAr^ : transactions m the Sub-No. 3, 4, 5, «. 
*i3«wr? -̂̂ ^̂  authority derives ultimately from .9 U.S.C. 
- i j s i i a ) , the "immunity" provision. 

An arb: tor acting under Article I, Section 4 of the 
w^f?^r^u'^'^ '^^^"^rn conditior. imposed in' the"sub-No.' 1 docket 
.r n . r i . ! ' ' * ^ ' ' have the authority to override CBAs and RLA rights, 
a u-ho"" 7 !° Suh-no. 1 trackage rights, ^ i s ' 
u^ r i m l r ^ r i ^ ^ * ^ " YofH P^rK Counterpart, also derives 
u-timately from 49 U.S.C. 11341(a). 

-•-e fT!^* i"TV"'""3 P°"'- °^ section 11341(a) i s rot limited to 
b--- r^a'rh;; ,n"^,4S°^°"" aspects of an approved transaction 

reaches, in addition to the financial and corporate aspects 
s;;k n c ' l ! - ^?3ically flow from the transaction. Parties 
ev!-;-?o-''-";°''^' ° * transaction, whether by application or by 
exe..p.ion nave never been required to identify a l l articioated 
cC^-^n '̂ •̂ ĥt affect CBAs or RLA rights. Such a re^^rement 
could negate many benefits from changes whose necessity ̂ l y 
becomes apparent after consummation. Moreover, there i s no leaal 
requirement for identification because 49 U.S.C 11341U) i . ^ 
se.f-executmg, " that i s , i t s immunizing power i s effective when 

i ? ! ! " " ^ ^ " P*""̂ " carrying out of I project. l ^ l ^ l ^ 
X|A^ glSPa-.gherff ft'irn v ^rr. 26 F,3d 1157 (D.C. C i T l f f ? ) • 
UEZ^Ka, s l i p op. at lOi; BN/Sr, s l i p op. at 82. Thus, i t would 
^%n^PP^°P="'^-f inconsistent with the statutory icheme to 
limit the use of the .9 U.S.C. 11341(a) immunity provision by 
" i*'to^pp'4va' - circumstin^es identified 

:::T^' 

Although the l i t e r a l terms of the 49 U S C 11341(a) 
immunity provision indicate that i t is applicable to any 
tra.isaction approved or exempted "under this aubchapter" (i • 
under Subchapter I I I of Chapter 113 of Subtitle •/ of T i t l ^ a i ' 
united States Code), we believe that the immunity provision a l i o 
f.?P^,\*^ "̂ ^̂  ^- "-S-^ "505 exemption context gfii e g. 

(continued...) 
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addir?^n!T^? Requests Denied. "We will not impose several 

P i r t i e r t i t'hirpr^ce'edJnr'^'"" requested by 

that a S r S A ^ i r ^ r f r '"̂ ^̂  request that we order 
UP/SP'2 unTon. r ?"!!^""''^''"" accomplished by allowing 
aqreem!nr2 "cherry-pick" from existing UP or SP 
agreement n . J - i ' ^* * "'*" * r committed to the implementing 

N ^ o r k Dorw"?.o"$*rH'*'"^ Yg^h PfirK conditions, aaa Ĉ fiw Ygrh Pfi/fK, 360 i.c.C. at 85 (Article I, Section 4). 

UP/sp''to'^enfr«"- "^^^ request that we require 
their de*f^f!X employees their forgone lump aum paymenta and 
•mnt̂ ,̂ I*"'^ '"•9* increases. SP has already "paid" ita 
cSnce«!onf°IrH^''V!3* concessions by g.ving up productivity 
S r 3 ! 6 " i ? ? ' u $ % ^ ! ^ ! l ^ U ' D Sre-S:* UP/SP-Lo 

morfifw^fK^^u^"'*''*""- *** " i ^ l <*«ny ARU'a request that we 
Thi. preference provision in the BNSF agreement. 
T r i f a matter committed to the Arttcle I, Section 4 
N -w Yo*k no?v*^?!rT"r P'̂ ô '̂ '̂ res both with respect to UP/SP {gMX 
'see NA^«»?C^, 3^2 •̂ '̂  "^"^ respect to BNSF 

tjorfolk and We«r>>n 354 I.C.C. at 610-11). 

UP/Sp'^^^d''Svs-"?«^"'- "'^^ '̂ '"y request that we require 
emDlov!2. " f * i=*"rgaining unit maintenance of way 
wlv ^nH .f2 f^S"*!"'" for a l l merger-related track, right-of-
Tei^;. 2.-?^"*: construction and rehabilitation work, including 
BNirag'e^men-'* ^" ̂ f'* 'PPlic'^ion, the operating plan, and thl 
SerLnn ! ?! r " * matter committed to the Article I , 
UP/IP v*"^^n^ agreement procedures both with respect to 
"o ^NSF^ee^NoI^^^'^'^^Vu,^^" ^ " ̂ " ' with r.,p«ct 
ŵ ,,T̂  .1 Wf'iTrn. 354 I.C.C. at 6IO-II). We 
r o v i l n r that "contracting out" is a matter that may be 
covered by provisions of existing CBAs. fififi UP/SP-230 at 315 

L-?/S?'^^o''i:h^!*?=;n"' ''̂ ^̂  '̂ '̂'̂  request that we require 
hen^'.r! fn annual reports demonstrating how the forecast 

« f**^ °' cost-savings have been used. Isolating 
be*I-o4 '^°'"°^^«r changes as :hey are experienced woCld 
w*r-i"^-S;"f^ costly, and there i s no reason to saddle UP/SP 
merger obligations that have teen imposed on no prior 

reoui?i''u^/«"r'"?''f"- ""̂ ^̂  '̂ '"y "•^'« request that we 
o ' ^ t r l l f i c diver.fd^f/""."*"!}"*^ " P ° " ' indicating the volume 
o. t r a f f i c diverted from truck carriage and the rate of retum 
for such cargo. The merger-related diversion of tr a f f i c fro^^ 
motor to r a n i s properly regarded as a b...efit t h " weLJs Tn 
favor of approval of the merger, not a harm that must be 
dw^?rrnn=°L"'°'"-'f?"'^- '^'^ "^'^ '"ggestion that motor-to-rail diversions may reflect predator/ r a i l pricing makes no sense at 
iPut. L ,n! \ t enacted ICC Termination Act of 1995 
(Put. L. No. 10A-..6) demonstrates. Congress was obviously not 
persuaded by arguments of this type because i t went so far as to 
eliminate regu.atory jurisdiction over the issue of whether r a i l 
rates are too low. o-"** 

Union Pacific Motor Freight Corporation. We wiM deny IBT'a 
req-uest that we impose New York Dork protection in favor of UPMF 

'"'(... cont mued) 

1993?^!a'°rn'4r' 'Sub-Nos. 1 and 2) (ICC served Apr. 21, 
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competitive harm without the risk of potentially more intrusive 
governmental action. It recognizes and affirms the importance 
ana the benefit of market-based proposals and private aector 
negotiations among the various sectors of ths transportation 
community, including management and labor. On balance, this 
S ^ ' ^ i ' i " " " sound one; ic represents good govemment; i t i s 
good for transportation; and i t is good for the economy. 

VICE CHAIRMAN SIMMONS, commenting: 

i ^alc'^*^u^ m.ember of the Interstate Commerce Commission when, 
in 1986, that body denied the application of the Santa Fe 
southem Corporation to acquire and merge with the Southem 
Pacific Railroad (S£Z££). Arguably, many of the competitive 
problems of the i l l - f a t e d SF/SP merger exist in this case, 
leading one to conclude that che two cases are similar. However, 
I Believe that i t was irresponsible for some parties to conclude, 
summarily, that the proposed merger here i s anti-competitive and 
lil-advised merely because applicants' linee are p a i a l l e l . 

Such an inflexible view with respect to this industry i s 
abhorrently narrow minded. More important, auch an unyielding 
view ignores the economic realities of this present day industry 
and the economic realities that favor a merger in this instance. 
Out that did not favor a merger in SF/SP. 

There are striking material differences between the two 
cases that require additional examination or analysis. F i r s t 
unlike the applicants in SF/SP. here, at the outset, UP and SP 
have Identified areas that will face a reduction in competition 
and have voluntarily negotiated settlements that offer remedial 
solutions. Second, the applicants have factually demonstrated, 
persuasively, that the economic forces ir. play today demand such 
a merger^ Now more than ever, shippers are requiring railroada 
to provide seamless, smgle-lme service, free of costly 
interchanges and reciprocal switching. 

Thus, no one should be misled by opposing shippers who 
re.use to see beyond their singular concerns, thereby pitting 
their parochial interests against a broader public interest that 
demands increased efficiencies throughout the surface 
transportation system. 

Likewise, we should also not be misled by the eelf-aervina 
and centralized views of opposing railroads, who, after a l l are 
merely bartering for a greater sli c e of the economic pie. 

_ Here, as in similar cases, the analysis must be -- what as a 
who.e 16 in the paoiic interest. It .s thi.-. analysis and rone 
other that controls the debate. 

Railroads have made significant productivity gains ae a 
result of the Staggers Act, ICC actions, ard improved labor 
agreements. However, there .s sufficient ^jvidence to credit 
railroad consolidations with many of the efficiency g»..na. This 
merger w i l l further the productivity gains already ac.iieved in 
the r a i l industry.Mergers r«".duce interchange, and e-.cess 
equipment. Mergers also, as preferred by shipp-.^s, traditionally 
result in single-line operations capable of pi'oviding 
uninterrupted, seamless service. 

Today, the single fastest growth segment for railroads i s 
intermodal and i t s transportation requires certain 
characteristics that UPSP can deliver. This w i l l continue to be 
the growth segment for the industry. While carriers can limp 
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linger and hop: for better times to appear, I believe, weakens 
the carrier further, and as traffic patterns adjust or alter as a 
consequence o'. BNSF and UP's relentless competitive activity at 
the expense <• f sp, the value of i t s assets would greatly 
diminish. ',0J claims that SP can continue to offer the same 
price-qual..ty combinations i t offers now, and that SP's poaition 
relative to the two other carriers would not change i f we deny 
the merger. However, logic dictates that without substantial 
infusion of capital, SP w i l l be unable to continue to provide 
thoae eervices in the few markets i t has been able to do so. A 
rational SP would concentrate on those markets and routes where 
I t has a competitive advantage and limit capital spending, while 
BNSF grows even more efficient. 

Lastly, I believe that the transaction w i l l strengthen the 
country national defense. The Department of Defense supports 
the merger realizing that i t will result in the creation of a 
strong r a i l network whose key routes will remain intact. Because 
of i t s weak financial condition over the last few years, SP has 
been an unreliable provider of r a i l service for DOD. A lack of 
capital investments have hampered SP's ability to provide 
efficient and timely service to the military. The merger w i l l 
improve quality while also offering an alternative to the service 
of the BNSF. 

In sum, I believe thac Chis merger w i l l resulc in tremendous 
benefits and enhancements to the Nation's economy. The founders 
of tiie Nation's railroads were individuals of vision. Because of 
their foresight, the country went on to create the world's most 
efficient transportation system, which in turn helped to create 
the world's most powerful industrial base and strong agricultural 
economy. This merger will continue to advance our strong 
manufacturing and agriculture sectors, and strengthen this 
nation's competitiveness m the global economy. The benefite 
enunciated are real and w i l l produce shorter routes, new 
services, lower .osts, better car supply, and more efficient 
operations. Farmers served by UP will find new markets for their 
wheat. Coal producers m Utah and Colorado will be able to 
market their coal to u t i l i t i e s because the S? has already 
invested heavily m expanding the market for western coal, and UP 
w i l l not dc anything to jeopardize that success, especially aince 
a substantial amount of that coal gees tc Asian markets. 
Chemical and plastic shippers face-" with the loss of a 
competitive alternative, w i l l have the services of BNSF through 
the settlement agreement. Although many of those manufacturers 
fear the consequences of the merger, BNSF wil l want to provide 
service just to increase i t s own market share and revenues. 
Besides, these captive shippers '.ave the added protection of 
being able to f i l e a rate complaint against the UPSP with the 
Board Add that to the fact that the Board wi l l monitor the 
transaction for the next fi.e years to determine i f BNSF i s 
offering viable competition. 

Finally, I want to personally commera the applicants here in 
an additional area. Specifically. I am confident that in the 
future we w i l l look back at this entire episode -- at the 
continued advancement of the surface transportation industry --
as a sterling example of a moment in time where railroads, 
shippers, and labor"' mtt at the conference table beforehand. 

I believe that the Labor Unions deser^/e a special 
commendation here. Labor should take special' pride m the level 
of commitment i t exacted from UPSf- in reconciling competing 
interests The level of commitment made by the railroads to 
Labor i s a crisdic to Labor's diligent efforts in striking a 
proper balance between i t s interests and the overall compelling 
public benefits of the merger. History w i l l show that here, 

(continued...) 
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and forged a marvelous narket based private solution to further 
the i n d u s t r i a l interests of this nation. That, coupled with the 
very s p e c i a l measured expertise of the dedicated s t a f f of a 
beleaguered but valiant Federal agency, has produced an ex c e l l e n t 
r e s u l t that w i l l benefit the public for decadea to come. 

COMMISSIONER OWEN, commenting: 

Since passage of the Transportation Act, 1920, i t haa been 
the p u b l i c p o l i c y of the United States to encourage r a i l r o a d 
mergers and consolidations that are i n the public i n t e r e s t . ' " 
The 1920 congressional directive was restated by the 
Transportation Act of 1940, which provided that r a i l r o a d mergers 
and consolidations be 'consistent' with the public i n t e r e s t . " ' 
Again i n 1976, Congress encouraged 'efforta to restructure the 
( r a i l l system on a more economically j u s t i f i e d b a s i s , including 
. . . an expedited procedure' for mergers and consolidations.'** 
And i n 1980 and again i n 1995, Congress voted to r e t a i n i n tbe 
I n t e r s t a t e Commerce Act the provision that mergers and 
consolidations among two or more Class I r a i l r o a d s " s h a l l * be 
approved i f they are found by the Surface Transportation Board to 
be "consistent with the public i n t e r e s t . " " ' 

The recurring term "public i n t e r e s t " may be found in the 
National Transportation Policy, which i n s t r u c t s the Surface 
Transportation Board to promote safe and e f f i c i e n t r a i l 
t r ansportation and to foster sound economic conditions."* The 
Supreme Court has held:"' 

The term public interest . . . i s not a concept without 
ascertainable c r i t e r i a , but has direct r e l a t i o n to 
adequacy cf transportation service . . . (and to) best 
use of transportacion f a c i l i t i e s . . . 

Congress provides us with additional d i r e c t i o n --
s p e c i f i c a l l y , that five factors be considered when reviewing 
r a i l r o a d merger and consolidation applications;"' 

"'(...continued) 
Labor's p a r t i c i p a t i o n in the debate resulted in a win-win 
s i t u a t i o n for everybody. 

"' Transportation Act, 1920, 41 Stat. 456 (1920). 

"' Transportation Act of 1940, 54 Stat. 899, 905 (1940). 

"' Railroad Revitali'.ation and Regulatory Reform (4-R) Act 
of 1976, 90 Stat. 31 (1976) at Section 101(a)(2). S££ i i a f l 
Report of the Committee on Conference on S. 2718. S. Rep. No. 94-
595, 94th Cong., 2d Sess., January 27, 1976, at 34. 

"» Staggers R a i l Act, 94 Stat. 1895 (1980), and ICC 
Termination Act of 1995, 109 SCac. 803 (1995), now codified a'.' 
49 U.S.C. 11324 (c) . , 

"' 49 U.S.C. 10101. 

"' New York Central S e c u r i t i e s v. United States. 287 U.S. 
12. 25 (1932) . 

49 U S.C. 11324(b). 
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aware of every failure 
those words into deeds. 

ra 
regard to labor relations—r-nofe-that this i s the only 

iiroaa merger in recent histor'/ to receive widespread labor-

y^,^. , , -7 - » r , .-cent 
unnecessarily acrimonious. 

The applicants entered into a number of good-faith 
agreements with their dedicated employees in which both sides 
vowed to cooperate in implementing this merger. Specific pledges 

* ^".* •«ries of letters exchanged between the applicants 
and their unions. 

Among those pledges i s that the applicants will use the 
immunity provision of 49 U.S.C. 11341(a), now 49 U.S.C. 11321(a). 
only to seek those changes in collective bargaining agreements 
that are actually "necessary- -- and I read the word "neceasary* 
to mean "required" -- to implement the transaction and not merely 
as a convenient means of achieving cost savings or. as a federal 
appeals court noted, "merely to transfer wealth from employees to 
their employer."'" «- 7 - «-w 

The very fact that the applicant, addressed this matter 
positively m their agreement with the United Transportation 
Union i s evidence that the issue has merit. The purpose of 
implementing agreements is to permit consummation of a merger or 
consolidation, not to achieve other objectives properly handled 
t..rough collective bargaining under the Railway Labor Act. 

Finally, there is an interest group that rarely is 
recognized but is essential to making our capitalist system 
function. They are the investors who make possible more 
e..icient transportation, American competitiveness in world 
markets and m.ore secure jobs. 

•w investors who spend less than they earn and lend 
the difference -- tneir savings -- to companies such as railroads 
so that they might build, renew and expand and become more 

recent months. Union Pacific stockholders repeatedly have 
id to give up portions of che projected merger saving. --

In recent 
been askec a--, r.̂ . .iuna ui une projected merger saving. --
to share them with shippers, unionized em.ployees and communitiee. 

Union Pacific has negotiated in good faith and entered into 
concessionary agree.nents. They have gone the extra mile with 
regard to environmental concems. 

The stockholders and management of Union Pacific -- the 
ca p i t a l i s t s -- are to be congratulated. Capitalism is about 
building and creating. I t always has been; i t always w i l l be. 

,, fi-^. Railway Labor Executives Assoeiarinn v 

Un;;ed s;i?;ftfi, 987 F.2d see, eiV. ei5 'D c cir 1993) -rhe D C 
bê 'ron'" Ĥ "̂,.'?' ^ ^ ^ i * minimum," an arrangement cannot 
be considered fa i r i f i t modifies a collective bargaining 
agreement more than is necessary to effectuate the transaction. 
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DECLARATION OF PAUL C. THOMPSON 

I , Paul C. Thompson, pursuant to 28 U.S.C. § 1746, declare that the following facts are 

true and correct. 

I am an International Vice President ofthe United Transportation Union ("UTU") assifc-ncd 

to UTU's implementing agreement disputes with Union Pacific in the UP-SP Merger, STB 

Finance Docket No. 32760 and I previously served as General Chairperson of a UTU General 

Committee of Adjustment on the Atchison, Topeka & Santa Fe Railway Company. 

HISTORY OF NEGOTIATIONS UNDER 
ARTICLE I, SECTION 4 OF NEW YORK DOCK 

On August 5, 1996. Tom L. Watts, Union Pacific ("UP") Senior Vice President-Ubor 

Relations wrote to United Transportation Union ("UTU") Intemational President C. L. Little 

advising of an initial merger meeting in Kansas City on September 17 and 18, 1996. On 

September 17, 1996, Mr. Watts opened that meeting by saying: "It is not my intention to change 

any of the collective bargaining agreements. What you have today, yo^ will still maintain. SP 

and DRG&W Labor Relations will be relocated to Omaha within 6 months to 1 year." 

Richard Meredith, Union Pacific Labor Relations Officer then handed out the Marchant 

Commitment Letter of Febmary 26, 1996, Appendix A (pages 254-59) ofthe Operating Plan 

submitted to the Surface Transportation Board ("STB"), and pages 4143 ofthe Operating Plan, 

referred to as The Sunset Route and Mid-Continent Services. Mr. Meredith explained that there 

were four (4) major issues to be addressed in the merger: (1) "Hub and Spoke" concept; (2) 

directional running; (3) dual te'̂ Tiinals and dual destination terminals; and, (4) changes in crew 

districts and crew change points. Mr. Meredith also advised that the Union Pacific had identified 

twenty-five (25) "Hub and Spokes" that would have to be established, requiring !iew districts, 

consolidation of seniority and single agreements. 



Mr. Meredidi then advised that for the Union Pacific to abide by their commitments in 

the Marchant Commito ent Letter, it would be necessary for UTU to reach a voluntary agreement 

or implementation of Lie Operating Plan accompanying the Merger Application, and that failure 

to reach a voluntary agreement meant UP would not have to honor the automatic certification of 

•mployees as adversely affected by the merger provision of li.e Marchant Commitment Letter. 

UTU Vice President A. M. Lankford then explained that UTU has always ended up in 

arbitration in merger negotiations with UP. The Merger Notice that was to be served on the 

UTU is worse than th^ one the Carrier seived in the UP/C&NW Merger, he added he also noted 

that the UP's position on the Commitment Letter, now that the merger has been approved, was 

quite different and not in line with what was originally committed to the UTU. Mr. Lankford 

also advised the Carrier of problems with the Carrier establishing two (2) negotiating teams, 

pointing out that if die Carrier was wedded to the two (2) team concept, UTU would not be able 

to have concurrent meetings because all three (3) UTU Vice Presidents would have to attend all 

meetings. 

On September 18, 1996, Union Pacific General Director-Labor Relations W. S. Hinckley 

explained the Denver and Salt Lake City "Hub and Spoke" concept, stating that the BNSF 

trackage rights gi anted in the UP-SP Merger was going to create serious problems for the Union 

Pacific. Mr. Hinckley advised that there were three (3) items that must be addressed: employees, 

shortage, and surplus. Mr. Hinckley then stated that the next question was how to commingle 

the employees' seniority. UP believed the answer was to build a common new seniority district 

wiJi one common agreement. This new district '"ould consist of employees ft-om DRG&W, 

MOP Upper Lines and Union Pacific-Eastern Lines. Mr. Hinckley then advised that this was an 



overview as to what he saw was the need the parties would have to addre >s as quickly as 

possible, particularly in the areas where BNSF was going to be a major player competing with 

the UP a.5 a result of the trackage rights granted to the BNSF in this merger. 

UP Director-Labor Relations Mike Hartman then explained the Houvon to New Orleans 

areas also ascribing the urgency to reach an implementing agreement in this area to the 

competitive threat by BNSF. 

Cn September 18, 1996, at the Kansas City meeting, UP seived UTU with a number of 

Merger Notices relating to the UP/SP Merger. Two (2) of these Notices were served pursuant 

to Section 4 of Article I of the New York Dock conditions covering th'i Salt Lake City area and 

the D'.nver area. 

UP Senior Vice President-Labor Rela'ons Tom L. Watts recognized UP's obligaiion 

under the Marchant Commitment Letter at the beginning ofthe meeting on September 17, 1996, 

when he stated that it was not UP's intention to change any of the collective bargaining 

agreements. However, his two (2) negotiating teams made it very clear that they intended not 

only to gut most of the collective bargaining agTcements, but also interred to redraw and realign 

seniority districts so that none would resemble what they are today. 

Their stated reason for doing this was because of the competitive threat by BNSF 

resulting ft-om the trackage rights that the Union Pacific granted to the BNSF in order to obtain 

STB approval of tl-e UP/SP merger. That is another way of saying the U'P employees 

represented by UTU would pay the price to allow the Union Pacific to be more competitive with 

BNSF by transferring the wealth ft-om the employees to the Carrier. That was not the intent of 

the Marchant Cooimitment Letter that was given to the UTU in retum for its needed support of 



I 
H the merger. 

I In the very early stages of the negotiations, the UP did as UTU had requested by 

scheduling separate meetings for each of the Carrier's teams. On October 7 and 8, 1996. the 

I Carrier team led by Mike Hartman met with die UTU i.n Sprang, Texas. At this meeting, the 

jpaities discussed the Houston to Avondale Corridor. A second meeting with the Mike Hartman 

team was held on October 21 and 22, 1996 in Sprang, Texas, and a third meeting with Mike 

iHartman's team was held in Dallas, Texas on October 31 and November 1, 1996. 

I The first meeting to discuss the Salt Lake City area was held in Salt Lake City on 

November 14 and 15, 1996, with Scott Hinckley's team, and UTU was requested fo keep the first 

•three (3) weeks of December open for ftmher meetings. At die first meeting conceming the Salt 

|Lake City area, Mr. Hinckley explained how the parties would proceed in merger negotiations. 

emphasizing that the parties were operating under the New York Dock conditions, not the 

•Railway Ubor Act. Hinckley ftmher stated that the STB could permit agreement changes that 

|would not be pemiined under the Railway Labor Act, passing out four (4) documents and 

advising, "My purpose for handing these documents out is for those that have never been • •involved m mergers before, this illustrates what tht Carrier can do in mergers versus our rights Junder the Railway Labor Act." J Mr. Hinckley also advised that in the Salt Lake City area there currendy are six (6) collective bargaining agreements and UP wauteJ only one (1) collective bargaining agreement. |Mr. Hinckley then explained the manner in which traffic will be routed in the various areas ground Salt Lake City, and again advised that the BNSF is now operating in this area under trackage rights granted to them under the UP/SP merger. UTU was advised that there would be I I I 



three (3) yards in this area that would be affected, the Ogden yards and two (2) yards in Salt 

Lake City, the Union Pacific and die DRG&W Rover yard. Mr. Hinckley advised diat all 

seniority in diese area.s would be consolidated. He purposed one (1) seniority district divided into 

the following thi'. (3) zones: 

Zone 1 would be WP-SP 
Zone 2 would be Yards - SLC-Pocatello-Greenriver 

Zone 3 would be SLD - Callente/Las Vegas and Grand Junction 

Mr. Hinckley also advised diat "We will accept die Organization's proposal on seniority 

consolidation so long as it is reasonable and meets our desire as previously explained." He also 

said, "We need a means to transfer employees fi-om a location of surplus to an area where ws 

have a shortage." Finally, Mr. Hinckley advised diat die Carrier would have a proposal for die 

Organization at die next me- -g scheduled for die week of December .̂ 1996 in Salt Lake City. 

Widi regard to Denver. Mr. Hinckley said, "For you from die Denver area, our proposal 

will be completely different from what we are purposing in die Salt Lake Hub." On November 

15. 1996, at this session, Mr. Hinckley presented UTU widi a copy ofthe Carrier's proposal widi 

die BLE for die Salt Lake City and Denver Hub. 

The remainder of die time was spent in discussing die proposed operations of die Denver 

Huj. Mr. Hinckley dien brought up die issue of crew consist and die need to close out existing 

productivity ftinds, eliminate special al'owances, reserve boards and die like. UTU Vice 

President A. M. Lankford inquired of Mr. h'inckley whether it was his opinion that die STB can 

open up crew consist agreements in an approved merger. Mr. Hinckley's reply was diat he was 

not trying to renegotiate crew consist, only how die money would be divided. During diese two 

days, UP advised that they wanted the right to force employees to give up seniority in exchange 



I 

I for new seniority. UP also indicated diat die carrier wanted die right to establish extra board, 

wherever it desired, in diis new territory, regardless of where die extra '.oards have been 

maintained in die past under existing collective bargaining agreements. 

I Hinckley concluded die session by advisin 3 diat we would know by January if we would 

be able to reach an agreement or have to arbitrate under Article I, Section ^ of die NewYork 

Dock conditions. 

I On December 2, 1996 the parti., .let in Salt Lake City. The meeting began at 1:00 p.m. 

and UP presented UTU widi its only proposals for die Denver and Salt Lake City "Hubs." The 

meeting adjourned at 1:50 p.m. 

I On December 3, 1996, discussions commenced on die Denver Hub widi Mr. Hinckley, 

- who advised diat UP had a handshake agreement on die Denver Hub widi seniority dovetailed 

I • in die new Hub widi BLE. Most of die moming session was spent listening to UP explain die 

I BLE "handshake agreement." 

. UTU Vice President A. Lankford inquired of the Carrier as to what die Union 

•pacifies major concems were in diis merger. Mr. Hinckley stated four (4) concems: (1) need 

I I to capture people and place them where needed; (2) need die right to move p.ople widi die 

I I traffic; (3) more productivity from die employees to allow UP to earn more money, and, (4) get 

I the people where die work is located. 

I I Mr. Hinckley dien adv,sed diat New York Docjc moving allowance would only be paid 

I I one (1) time. 

I UTU Vice President Lankford infonned the Carrier tha. its proposal would be hard to sell 

I I for a number of reasons, one of which was UP was insisting on employees Uving to give up 

l l 
l l 



seniority at odier locations tiiat diey now hold. Mr. Hinckley advised diat keeping old seniority 

means more employees moving and relocating outside of die "Hub," which UP did not want to 

allow. 

UTU had requested from die very beginning data and various information such as engin; 

starts, miles paid, etc from die Carrier. This type of infonnation is essential for UTU to properly 

address equity among die various groups affected by die merger. The Carrier passed out some 

mfonnation on starts and miles; however, it was later detennined diat diis infonnation was 

incomplete. 

Mr. Hinckley advised diat diere would be no commingled jobs, as diis would cause too 

many problems for die Crew Management System." 

On December 4, 1997 UTU Vice President Lankford advised die Carrier diat UfU took 

strong exception to die BLE "handshake proposal" diat requires engineers to give up dieir UTU 

seniority, i.e., firemen, trainmen, since BLE does not have die audiority under die Act to give 

away seniority in another craft. 

Mr. Hinckley mentioned diat die Carrier proposed die consolidation cf terminals. Vice 

President Lankford inquired as *o when die Carrier planned to consolidate die tenninals, and Mr 

Hinckley advised diat die Carrier would serve die Organization widi a diirty (30) day Notice 

when it was ready to consolidate. 

Vice President Lankford advised die Carrier that UTU was opposec; to dovetail seniority 

since equity is the only fair means in which to address seniority issues in a consclidated area. 

Vice President Lankford also advised die Carrier that UTU was still waiting on die 

necessary information from the Carrier in order for the UTU to prepare a proposal for addressing 



equity. UP contended diat it could not get diis data from SP. Vice President Lankford advised 

the Carrier of all die mfonnation diat LTU needs, i.e., train starts, e' în̂  hours, miles paid for 

and die like. 

UP advised that there was a problem in obtaining all diis type of information for crews 

required to capture trains dead under die Hours of Service Law. According to die Carrier, die 

UP records would show two (2) crews on one (1) train. 

Vice President Lankford also notified die Carrier diat UTU needed die make-up of crew 

sizes from one (1) railroad to anodier. The Parties agreed to use August, 1995 to July 31, 1996 

for detennining Test Period Earnings. 

UTU also informed the Carrier diat in putting togedier a senior.y roster, we would slot 

die roster based upon work equity and dien ratchet die roster when employees left or returned 

to th; service of the Carrier. 

Currendy diere are three (3) rosters in die Denver area. UTU proposed diat die direc (3) 

rosters be maintained and dien identify diose employees who would be enrided to wcl in the 

consolidated area. Rosters or order of selection would be based upon the equity each group 

would bring into the new consolidated area. 

Vice President Lankford suggested that die Carrier make die supply point as Denver with 

the other locations as outside locations. Move everyone to Denver in this area and then let them 

flow to the outside locations. UTU Vice President Fudiey explained how diis was handled by 

die Parties in the UP/MKT Merger involving Coffeeville. Extra Boards were maintained at 

outside locations. Mi. Hinckley stated that he didn't see how that would be applicable here. 

Vice President Futhey tried to explain. 



In order to address the Carrier's concems in moving people from surplus locations to 

shoruge locations. Vice President Lankford suggested die use of System Boards currendy in 

effect on die Soudiem Pacific-Westem Lines. 

Mr. Hinckley advised diat he would like to review UTU's verbal proposals before giving 

a complete response. He inquired diat we did not mention extra boards and die like.\, and dien 

stated. "Your silence on these odier issues, I recognize diat does not .nean you accept those 

issues." 

Late in die afternoon, UT made its prci entation on die Salt Lake City "Hub," and dien die 

Parties adjourned for the day. 

On December 5, 1996. Mr. Hinckley explained die status of obtaining the data needed by 

UTU to address equity. According to him SP was trying to provide UP with die necessary data 

that could be transfened to UP's system so all data would be die same. It appeared diat SP only 

has current records back ninety (90) days. They believed diey could retrieve the necessary 

information from tapes. 

Vice President Lankford infomied the Carrier diat it would be impossible to obuin an 

agreement diat required people to give up dieir seniority inside and outside of die "Hub." He 

inquired if the Union Pacific would provide these individuals with any benefits to encourage 

them to give up seniority like reserve boards, or some odier benefits, so diat the individuals could 

see some benefits in considering giving up some of dieir existing seniority. Without some 

benefit, employees would be hard pressed to give up dieir cunent seniority. 

Mr. Hinckley responded that it appeared to him diat UTU was asking him what he would 

pay UTU people to get diem to accept the Carrier's proposal. Mr. Hinckley stated that what he 



would pay is what is provided in New York Dock. Vic President Lankford responded diat what 

die Carrier was requesting was completely outside of New York Dock, and if he wanted UTU 

to consider .such a request, diere had to be something additional in it for diose employees. 

Odierwise, UTU would stay widiin die provisions of New York Dock, which would not require 

any employee to relinquishing any of dieir cunent seniority. 

This resulted in die parties arguing over die Commitment Letter diat die Carrier provided 

to UTU for its support of diis merger. The Carrier's position was diat diere was no commitment 

unless die UTU reaches a voluntary implementing agreement based upon die Carrier's Operating 

Plan. 

In die afternoon, UTU presented die Carrier widi a general proposal for addressing 

seniority based upon equity and retaining prior rights as near as possible. The following is an 

example of UTU's proposal: Zone 1 would have a primary roster and a secondary roster. The 

primary roster will be placed togedier based upon equity in that zone. This would follow dirough 

with the thrê  (3) odier zones. If a group (property) had equity in more than one (1) zone, dien 

it would be possible for an individual to have primary seniority in more than one zone. Once 

all of die primary seniority rosters are developed, this roster will be slotted based on equity. The 

rosters wo'-ld be ratcheted (moved up on down) should an individual come back to work or leave 

die industry. Each primary roster will consist of a Conductor's Roster and a Brakeman's roster. 

Once die primary rosters .i.'-e developed, dien each zone will have a secondary seniority 

roster based upon date of hire. The secondary roster for each zone would include all LTU 

represented employees that are not on die primary roster for that particular zone. 
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There would also be a primary and secondary roster for yard service. Vice President 

Lankford explained to die Canier diat we need to use equity and develop bodi a Conductor and 

Brakemen Rosters. He also explained diat we would have four (4) Road primary and secondary 

rosters for Conductors and Brakemen. Zone 5 would be stricdy Yard. 

Vice President Lankford also explained die UTU's proposal on reserve boards. We would 

want five (5) reserve boards, one (1) for each zone. UP indicated diat diey wanted to be able 

to force someone fiwm a reserve board in one zone to work in another zone. They currendy do 

not have diat right under existing agreements. 

On December 6, 1996 Mr. Hinckley advised dial he dioi-'ght it would be best to talk about 

two (2) tilings. First, widi any merger, we now have a new railroad. Everyone wants to keep 

diat which diey now have. That cannot happen. The second part is in trying to address die 

Gamer's problems and at die same time, provide die union widi some long term benefits instead 

of looking at short term benefits. 

Mr. Hinckley explained hat diere is approximately 1868 miles in die Salt Lake area. The 

iipproximate cunent seniority districts in this area is as follows: 

WP - 930 miles 
UP Zone 200 - 770 miles 
DRG&W - (Utah) - 335 miles 
(Colorado) - 1100? miles 
SP - System Seniority 
Idaho - 1170 miles 

Utah - 783 miles 

Mr. Hinckley dien explained that UP is concemed with die movement of traffic and die 

ability to move people in order to protect the service. The Carrier did not want to hire new 

people when diey can move existing people around to meet their needs. 
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Mr. Hinckley also advised diat diere was no need for five (5) reserve boards. He would 

only agree to one (1) reserve board for diis entire area. This would result in die elimination of 

several current reserve boards. 

Vice President Lankford responded, "We are puzzled. My experience in die past, is tiiat 

you have no trouble telling us what you want. Eidier you don't want to tell us or you don't 

know die numbers. We have die ability to address your problems in diis area, if you give us 

diese numbers and die intent of your operations widiin diis area. You are telling us you have 

areas where you cun-ently have shortages. This is die result from die Carrier's past hiring 

practices. Possibly now is die time for die Organization to tiy and help you address diis 

problem. This problem is not merger related; however, you want to conect a Canier created 

problem at die expense of UTU represented employees. 

We want to know where you diink die shortages will be. where you want to relocate die 

excess, and a complete description of your plans. 

Can I ask, why you have Las Vegas in diis hub?" 

Mr. Hinckley responded, "Rather than in any odier hub?" 

Lankford: "Why do you need it in any hub?" 

Hinckley: "Our proposal clearly indicates how we plan on operating our railroad. We 

need a single agreement. Our proposal details what we want." 

Lankford: "You told us diat with die BLE, you have moved beyond diis proposal." 

Hinckley: "Not with our operation. Only wid; seniority." (During die discussions, Mr. 

Hinckley indicated diat many of die cunent pools would continue to operate as diey cunently 

operate in this area). 
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Lankford: "We need die numbers and data." 

Hinckley: "All I can give you in regards to die numbers of employees needed in die 

pools, diat would be a projection and nodiing else." 

At die conclusion of diis week of negotiations, it became very apparent to die 

Organization diat die Carrier was attempting two (2) diings. It was very obvious diat die Carrier 

was of die opinion diat diey had an Agreement on the "Denver Hub" widi die BLE, and diey 

would accept nodiing less from die LTU. The Canier has played diis same game in die last 

several mergers. In fact, die Carrier was adamant in die UP/MKT Merger diat die UTU accept 

die same Agreement as die BLE. Neutrals Richard R. Kasher and Robert E. Peterson addressed 

this issue in dieir New York Dock Arbitration Award in diat merger. They stated in part as 

follows: 
The Carrier proposition diat the Implementing Agreement which it 
has entered into widi its employees represented by the BLE be 
imposed upon die union does not represent a viable resolution to 
the dispute, in this Committee's opinion. That Agreement was 
achieved through voluntary collective bargaining. The Carrier and 
the BLE recognized in executing die Agreement diat they had 
negotiated conditions which differed from those which might be 
properly implemented under New York Dock conditions. 

While die BLE Agreement may contain changes which die Canier 
finds appropriate to conduct a more efficient operation merged 
services, such agreement must nevertheless be recognized as the 
product of voluntary collective bargaining that reached beyond die 
parameters of the New York Dock conditions. 

The Carrier can be justifiably proud of implementing agreements 
it has negotiated with other labor unions. However, the fact diat 
the Carrier has an agreement with another organization, which it 
finds to be desirable, did not persuade the Union, and does not 
persuade this Arbitration Committee that the agreement must be 
applied in the instant case. While the Union could voluntarily 
accept any agreement similar to die BLE Agreement, it is not 
obligated to do so under New York Dock, (emphasis added). 
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The Organization does not doubt for one minute that the Carrier will be before this Board 

requesting diat die BLE Agreement in diis merger be imposed on die UTU. This Carrier has a 

history of trying to make a showing of good faidi negotiations until such time as they reach an 

agreement with die BLE. Then dieir good faidi ceases to exist, and diey try and force die UTU 

into accepting what die BLE has negotiated. 

The other obvious attempt by this Carrier is to gain an upper hand in competition by 

disturbing the delicate balance of competition west of the Mississippi River between the only two 

(2) mega-carriers. The STB was clear in developing an intricate of trackage rights and shipper 

service requirements to hopeftilly prevent the "captive shipper" argument from arising and leaving 

major shippers at the mercy of one carrier. 

The Un ion Pacific granted BNSF numerous trackage rights in retum for their support in 

this merger. Now as a result, the Union Pacific is attempting to reinvent the wheel insofar as 

their labor agreements are concemed. This would give die Union Pacific an unwananted 

competitive advantage over the BNSF. 

It should be pointed out that the UTU has successftilly negotiated Implementing 

Agreements in very short time periods under Section 4 of New York Dock in the BN-Santa Fe 

Merger, die Kansas City Southem - MidSouth Merger, and die Soo Line - M.l '.'-ukee Railroad 

merger. It has been a different story with the Union Pacific. It has become standard for this 

Union to end up in arbitration in every merger involving the Union Pacific. This includes the 

UP/'MOP merger, the UPMKT merger, the UP/C&NW merger, and now this present merger. 

The records of the two (2) parties when it comes to mergers, should leave no doubt as to where 

the problem rests. 
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The Parties next met in negotiations involving die Houston Hub, in Kansas City on 

December 9-13, 1996. At die Canier's request, die Organization set aside die dates of Januaiy 

6-10, 1997, January 20-24. 1997. Febmary 3-7. 1997 and Febmaiy 17-21. 1997. These dates 

were to ftmher negotiations on an Implementing Agreement. 

On January 6. 1997. die parties met in Scottsdale, Arizo., vhich ime die Carrier 

insisted on die Organization negotiating widi bodi of die Carrier's negc î ting teams in die fiittire. 

This required die Organization separating into two (2) differ mt groups including die diree (3) 

assigned Vice Presidents. This created numerous problems, and a major problem involving the 

UTU General Committee on die fonner Missouri Pacific Lines. General Chairperson R. D. 

Hogan, Jr., had interest in bodi die "Houston Hub" and die "Denver Hub." When die Carrier 

insisted on negotiating bodi die "Houston Hub" and die "Denver - Salt Lake City Hub(s)" at die 

same time, it made it impossible for some of die involved General Chairpersons to participate 

in all of the negotiations in which they had an interest. 

On January 6 and 7, 1997 die parties discussed die Houston Hub at Scottsdale, Arizona. 

On January 8, 9 and 10, 1997 die parties met and Mr. Hinckley explained die rerouting 

of tt-affic due to weadier conditions in die west. Hinckley also discussed die stattis of die BLE 

negotiations. 

The UTU then met alone to try and find ways in \vhich to address die Carrier's concems. 

The next two and one-half days were spent by UTU working on a counter proposal for die 

Carrier on the Salt Lake City Hub. 

Part of die UTU met widi Mike Haronan's negotiating team on die Houston Hub. The 

UTU representatives involved in die Salt Lake City and Denver Hubs worked on a proposal to 
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present to the Carrier on the Salt Lake City Hub. The Organization presented their proposal to 

the Carrier late on die evening of January 22, 1997. 

On January 23, 1997, Mr. Hinckley opened die meeting with a comnient diat die UTU 

proposal that was presented to him was much more cosdy than what UTU had negotiated with 

the BNSF. He then inquired about reserve boards and system boards. UTU Vice President 

Futhey explained that reserve boards were for protected employees under crew consist and system 

boards were for non-protected employees that could not hold a position in the new territory. 

Mr. Hinckley responded as follows: "What I have here is a proposal that has been cherry 

picked from various agreements on the UP and SP. You want the Idaho yard agreement, but not 

the Idaho crew consist agreement." 

Vice President Futhey said "General Chairman G A. Eichmann does not have yard 

assignments in this area and it is his agreement that would be applicable in the road territory 

involved." 

Hinckley: "Why would you want a different crew consist agreement?" 

Futhey: "Because of the problems with two (2) crew consist agreements with employees 

continually going from yard to road service." 

Hinckley: "You propose joint representation in this area and then you want to restrict any 

arbitt-ation findings to die hub. That is in violation of the Railway Labor Act." 

Vice President Futhey explained where this identical situation had already occuned on 

the Union Pacifi'.; in the past. This is not something new. 

Hinckley: "This has gone way past the Commitment I etter that you would negotiate an 

agreement that is harder to handle. It is more costly. You cherry picked the agreem.ents. which 
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is not what the UTU committed dicy would do." "Are you saying diat people retain dieir outside 

seniority?" 

Fudiey: "Yes." 

Hinckley: "That is a big issue to us." 

Fudiey: "It is to us alsi." 

Hinckley: "We think diere ore too many exQ-a boards. We are opposed to increase 

TPA's to employees not now under the 1991 and 1996 National Agreements. We would not be 

willing to certify anyone under a proposal svch as this one. We would not be willing to do 

anything on relocation odier than what New York Dock provides. We will not agree to include 

Productivity Funds in TPA's. The System Board is just an attempt to cherry pick the SP Westem 

Lines Agreement." 

Futhey: "System Boards address your concems outside and inside the hub for filing 

vacancies where shortages exists. It has been very successftil in meeting the Carrier s needs on 

the Southem Pacific." 

The Organization responded on die issue of die extta boards by explaining that under the 

UTU's proposal, extra boards were reduced in each zone as follows: 

Zone 1 reduced from die cunent 4 to 2 imder the UTU proposal; 
Zone 2 reduced from the cunent 3 to 2 under the UTU proposal; 
Zone 3 reduced from the cunent 9 to 5 under the UTU proposal; 
Zone 4 no reductions, maintain the cunent 2 under UTU proposal; 
Zone 5 reduced from the cunent 4 to 2 under the UTU proposal. 

Mr. Hinckley responded to die overall proposal presented by the UTU, "The Cairi<*r 

believes it has the right to select whatever collective bargaining agreement the Carrier desires, 

to f orttol in die new iciriroiy We want die Eastem Lines CT&E Agreements. We will take 
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die Idaho yard agreement widi the foreman only crew consist agreement. Wc are not willing to 

have several General Chairmen having jurisdiction in the hubs. I want to know who the highest 

representative for die UTU will be in diese areas. We will not agree to system boards. We will 

take the 1996 TPA's widiout adjustments. We will not agree to a minimum of qualifying trips. 

We will only give Interdivisional Service protection to changed or combined pools. On 

implementing date, we will close out all existing Productivity Fimds and then establish new 

funds. 

On extra boards. Carrier will determine the number of boards. The Organization will give 

us the percentage of each groups' rights to extta boa/d positions. 

The carrier must have the 25 mile zone for road crews receiving trains over taken by the 

Hours of Service Law. 

The Carrier must have die right to ttansfer surplus employees to outside die zone, at least 

for a period of one (1) year. 

Those employees that in the past sold their up front money cannot draw up front money 

if d.ey are piacec. under another crew consist agreement that provides for up front money." 

On TAT:uary 24, 1997, the Organization responded to the various issues raised by the 

Carrier. They are as follows: 

Seniority integration - UTU's proposal nust apply. UTU will not agree to a dovetail 

roster. 

UTU will accept application of the Union Pacific Eastem Lines CT&E Agreement. Crew 

consist for yards would require amendments to other existing crew consist agreements in effect 

in ihis area. UTU cannot agree to change existing crew consist agreements as the Carrier insists. 
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UTU wants to maintain system boards, but will limit them to existing employees. In the 

future, if UP found they were successful and met the Carrier's needs, it could use new hires on 

diese Boards, if desired. 

1996 TPA's. UTU had a problem addressing die Carrier's position because the Carrier 

has not responded to die Lump Sums to SP employees. There is a broader picture here. At that 

time, UTU WAS not in a position to change our position. 

On the number of qualifying trips, UTU was not backing off of this issue. UP has abused 

this situation in the past. They created die problem and now we must resolve it to UTU's 

satisfaction. 

Multiple UTU Representatives in the hub and die limiting of findings in arbitration 

decisions to the hub. This is an important issue to UTU and we cannot back off of either of 

these two (2) issues. 

Combining pools and applying Article XHI Protection under the January 27, 1972 

National Agreement. This has nothing to do with the merger. UTU has a provision in existing 

agreements to establish such pools. Use the existing agreement. 

Closing out die Productivity Funds. UTU could accept die Carrier's recommendation on 

this issue; however, we have some General Chairmen that believe on their territory, it will result 

in a nightmare. 

Extra Boards: UTU's proposal reduced extra boards almost by half UTU cannot agree 

to the Carrier having the nght to create as many extta boards as desired. UTU would not have 

a problem discussing where UP has problems, but it cannot just give die Carrier die right to do 

whatever is desired with extta boards because it would violate Crew Consist Agreements. 
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UTU cannot agree to the (25) mile zone for road service since it has no business in these 

negotiations. 

UTU cannot agree to die one (1) year on force assigning surplus employees. UP wants 

to take away the employees' existing seniority and dicn mm around and be able to force 

employees to anywhere on die new railroad, to locations where diey hold no senioriQ'. UTU can 

agree to voluntary tt-ansfers, but nodiing more. 

Vice President Fudiey concluded by stating, "It is our feeling that we have given you one 

(1) Agreement that the Carrier requested. In tiying to meet your requests, our proposal has gone 

beyond die requirements of die Organization under New Yoric Dock." 

Mr. Hinckley responded, "If we go to arbittation, die Carrier is going to obtain the right 

to pick the agreements." 

Fudiey: "We disagree. What we have presented to you today is a further effort on die 

part of the UTT^ to respond to all of your concems you expressed yesterday." 

Hinckley: "We talked about your proposal. We have a different concept of your 

proposal. You are trying to certify more people dian should be certified. I will meet widi Tom 

Watts and discuss your proposal." 

The Organization requested additional dates including die two (?) weeks set aside in 

February. Mr. Hinckley advised diat we would not need diose dates, aî d if they decided we 

needed to get back togedier, the Carrier would get back to UTU. 

UTU Vice President Lankford experienced identical responses from Mike Hartman on the 

"Houston Hub." In fact, Mr. Hartman advised Vice President Lankford that he would agree to 

meet with him (Lankford), but would not meet again widi any of die General Chairpersons. 
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Based upon this history, the Organization made the determination to invoke arbittation 

on the Commitment Letter, after which die Camer invoked implementing agreement arbittation 

as to die Salt Lake and Denver Hubs under Article I. Section 4 of New York Dock. 

UTU strongly believes that die proposal presented to die Carrier on die evening of Januaiy 

22. 1997. provided the Carrier with many benefits completely outside of the requirements under 

New York Dock. In fact, at the time diis proposal was presented to die Carrier, die following 

letter was attached to die Organization's proposal: 

Januaiy 22, 1997 
Mr. W. S. Hinckley 
General Director, Labor Relations 
Union Pacific Railroad 
1416 Dodge Stteet 
Omaha, Nebraska 68179 

Dear Sir, 

The Organization hereby submits the attached Merger 
Implementing Agreement proposal for consideration by the Carrier. 
The Organization submits that the refened-to proposal contains 
benefits for the Carrier not anticipated by Surface Transportation 
Board or New York Dock conditions. However, the Organization 
submits this proposal in an effort to each a satisfactory, voluntary 
conclusion to the implementing negotiations. 

It is not intended by die Organization diat the contents be used as 
a basis for any consideration outside the fomm intended. 

Yours ttuly, 
/s/ A. M. Lankford 
A. M. Lankford 
Vice President, UTU 

The Organization cleariy understands die need to have a uniform agreement in place in 

consolidated areas. We feel this can be accomplished through negotiations, not by die Carrier 

picking the agreement diey most desire. It is for diis reason diat the Organization believes the 



only solution to diis cunent situation is found in die Kasher - Peterson Award in die UP/MKT 

Merger, i.e., for diis Board to set die guidelines under New York Dock and die Marchant 

Committnent Letter, dien send die parties back to die negotiating uble based upon diosc 

guidelines. If the parties still cannot agree, then tiiis Board should retain jurisdiction. 

As far as the "Denver Hub" is concerned. UTU never was given an opportunity to present 

a written proposal for that area. The Organization did discuss and made numerous 

recommendations for the "Denver Hub;" however, the Carrier advised die Organization tiiat they 

would take those suggestions under advisement and notify the Organization at a later date. This 

never happened, as the parties spent all of the rest of dieir time negotiating on the Salt Lake City 

Hub. For these reasons, the parties should also be sent back to the negotiating table with guide 

lines to follow in these negotiations. The Organization would also request that die negotiations 

0,1 "Denver and Salt Lake City" be held separately from the same dates that negotiations take 

place involving the Houston area. This will allow aU of die involved General Chairpersons to 

participate in aU of the negotiations in which diey have an interest. 
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I declare under pciulty of perjury that the foregoing is true and eonect. ExMUiad on 

March 20. 1997. 

PAUL C THOMPSON ' 
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Mr. B. D. MacAithur 
Ch airman, Ganarti Committaa of Adjuttmont 
Brothtrhood of Locomotive Enginaars 
327 South LaSalla Straat. Room 1107 
Chicago, lllinoia 60004 

Daar Mr. MacArthur: 

Plaaaa rafar f.o your Juna 16 lattar regarding a pravioua request for an 
interpretation of the Federal Railroad Administration'a (FRA) application of tha 
Houre of Service Act involving multiple reporting points. 

FRA haa eonaistantly maintained that a train or angina employee can have no 
more than one ctgulu repqQing point. The document you cited in your letter 
remalna a statement of FRA's position concerning reporting pointa. Furthar, FRA 
maintains the Act does net permit multiple regular reporting points for any ona 
individual deapitt any agreement purporting to establish them. 

However, this does not prohibit a rrlroad from having multiple on-duty sitae 
within a defined crew beee, auch as, tha Chicago terminal. When a r-iiroad 
estabiiahes multiple on-duty points, it mey (1) destgnete one regular reporting 
point for each employee assignment or (2) make no designation at all. All Travel 
time between the employee a residence and regular reporting point at his/her 
home terminal la commuting, i.e., considered as off-duty. Travel lime to eny other 
on-duty site ia subject to the deadheeding proviaiona of the Aet end, therefore, 
coneldered aa on-duty. When e reilroed doee not deeignate a regular reporting 
point, travel to ell on-duty points is subject to the deedheeding proviaiona. 

An employee ie considered to heve a regular reporting point when he/she haa a 
apecific assignment with a fixed on-duty location. An assignment may be an 
individual run, job, or axtraboard. Any employee with en easignmant haa the on-
duty location of the train. Job or axtraboard aa hia/her regular reporting point. 

As an example, a crew assignment may be established with Glooal I as the 
reporting point. All travel botween the employee's residence and Global I for 
crewmembars with Chicago aa tha heme terminal is treated as commuting. In the 
event thet Chicago is the awey-from-home terninsl for crewmembers eeeigned to 
ttict run, travel attributed to commuting end/or deadhead would bo determined by 
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FRA'e epplicetion of the Act when carrier provided away-fronvhome lodging ia 
involved. i »• 

In eddhion, extreboerd employeee mey have only one reguler reporting point. The 
reguler reporting point for theae employees may be the epecific or fixed location of 
tha axtraboard. In the previous example, the location may ba either Proviso or 
Global I, but not both for the same extraboard. If Proviso is designated as tha 
extreboerd location, ell travel time for extraboard employees rc!«iorting to Proviso is 
ooneidertd as commuting. Conversely, travel time from the employee's residence 
or from Proviso to Global I is considered aa on-duty time consistent with FRA's 
spuiication of deedheading. (Sua Title 49 Code of Federal Regulationit. Part 228. 
Appendbc A) 

It la my understanding that the CNW utilizes 'pool' crewa in the Chicago terminal. 
If thia la the caae, the CNW may deeignete a specific locadon. such aa, Provlao 
Yard or Global I, ae the regular reporting point for the certain pool crews. In the 
event that e Proviao pool craw is used at Glob'A I, their travel timo la considered 
deadheading aa previously expleined. Of course, ttte reverse Is true if a Global I 
pool erew ie uaed et Proviao. 

Thank you for your interest in railroad ssfety. 

Sincerely. 

Edward R. English 
D.rector, Office of Safety 

Enforcement 

<2ol»V 
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REPORTING POINT 

A mporting point It a pneism phygicsl hcaHon whan an 
•mphym npmta lbr duty to btgkt Of tmtm a duty tour. 

Explanation: 

nrat. a reporting point ahould not be confuaed wfth a designated terminal. A r^ortfng 
point ia emptoyee related. It ia the phyaical location designated by the railroad whern 
an ampioYM reports for duty. Reporting points are funher defined aa ragular and 
other-ttian-regular. 

FRA malnttlna thir: a train and engine employee may have only ono rtguUir raportfeifl 
point. A reguiJV rapordng point Is detarmlnad by the amploytat regular assignment 
The regular repomng point for an extreboerd employee is the carrier defWiod location 
of the exfraboard. 

For purpoeee of deedheeding, FRA requires the carrier to establish a reguler reporting 
point for each train and engine aervice employee. Ttavel between an ampioyee'a 
raaldanca and hia/her ragular reporting point Is considered ss commuting and ia treated 
aa part of tha off-duty period Travel to any other reporting point wiU involve tht 
accumulation of deadhead time. In die event a regular reporting point ia not 
astablishad, travel between tfta employee's residence and al reporting points win 
involve daadhaadhig and must ba governed by the deadheading proviaiona. 

DESIGNATED TERMINAL 

A dmigstotod tormktal It o googfopNe hcathn fbr a rsAoarft 
oporathti. h must bo UontUhd In or undor outhoHty of a 
ooMoethfO borgoMog ogroomont aa tho 'homo," 'away-hotit' 
homo,' or 'oddMonol' mmhal lbr a tpodlfe run fsrain 
ooa^nmont). Alao. H moot havo suhoblo food and lodging 
avallahla for if^o orow of that run. 

Ixplanatien: 

nrec, a daelgnated terminal ahould not be confused wtth a reporting point. A 
doaignatad terminal ia run or train related. It may be a yard, terminal, city or deffaied 
geographle aree. It nwy Include one or more on-duty locationa or reporting points. 

Oeslgnatad tarmlnais determine final or mtarkn releaae points for qualifying off-duty 
purpoeaa. An employee may ba relieved at a non-deaignated terminal, but not 
releeeed. The employee may be transported to a designated terminal for raleeae. In 
thie omwo. deedheeding proviaions must be considered in tha travel. 

V-4 
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Mr. B. D. MecArthur 
Cheirmen, Generel Committee of Adjustment 
Brotherhood of Locomotive Engineers 
327 South LaSalle Street. Room 1107 
Chicago, lllinoia 00004 

Oeer Mr. MecArthur: 

Please refer to your June 16 ietter regarding a previous request for an 
interpretation of the Federal Railroad Administration's (FRA) application of the 
Houra of Service Act involving multiple reporting points. 

FRA has consistently maintained that a train or engine employee can have no 
more then QUA tajjuiaL rapgri''^ QfilOI. The document you cited in your tetter 
rernalns a stetement of FRA's position concerning reporting pointa. Further, FRA 
mointeins the Act does not permit multiple raguler reporting points for eny one 
individual despite any agreement purporting to establish them. 

However, this does not prohibit a railroad from having multiple on-duty sites 
within a defined crew base, such as. the Chicago termlnel. When a railroad 
establishes multiple on-duty points, it mey (1) designete one regular reporting 
point for each employes assignment or 12) matte no designation at alt. All travel 
time between the employee's residence and regular reporting point at his/har 
home terminel Is commuting, i.e., considered es off-duty. Travel time to eny othjer 
on-duty site ie subject to the deadheeding provisions of the Aot end, therefore, 
coneldered as on-duty. When e reilroad doee not designate a regulsr reporting 
point, trevd to ell on-duty points is subject to the deedheeding provielons. 

An employee ie considered to heve e regular reporting point when he/she hea a 
specific assignment with a fixed on-duty location. An assignment may be en 
individuel run. Job, or axtraboard. Any employee with an aealgnment haa the on-
duty locetion of the train, job or extraboard as his/her reguler reporting point. 

As an example, e craw assignment may be eatabiished with Global I as tha 
reporting point. All travel between the employee's residence and Global I for 
crewmembers with Chicago as the home terminel is treated as commuting. In the 
event thet Chicego is tho awey-from-home terminel for crewmembers eaalgr>ed to 
that run, travel attributed to commuting end/or deadhead would be determined by 
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FRA'e application of the Act when carrier provided away-from-home lodgirM is 
involvad. , i. 

In eddition, extreboerd employees mey heve only one reguler reporting point- The 
raguler reporting point for theee employeas may be the specific or fixed location of 
tha axtraboard. In tha pravioua example, the location may ba aittwr Proviso or 
Global I, but not both for the same extraboard. If Proviao is designated as tha 
extraboard location, all travel time for extraboard employees reporting to Proviso is 
eonsidarad as commuting. Conversely, travel time from the employee's residence 
or from Proviso to Global I is considered as on-duty time consistent with FRA's 
sppHcation of deedheading. iSah Title 49 Code of Federel Regulatione. Pert 228, 
Appendb( A) 

It ie my understending thet the CNW utilises "pool" orewe in the Chicego terminal. 
If thie le the caae, the CNW mey deeignete a specific locetion. such aa, Proviao 
Yard or Global I, ae the regular reporting point for the certain pool crewe. In the 
event that e Provleo pool crew is used at Global I, their travel tima is considered 
deadheading ss previously expleined. Of course, the reverse is true if a Global I 
pool erew ie uaed at Proviao. 

Thanit you for your interest in railroad ssfety. 

Sincerely. 

O A ^ f t i . - £ 1 ^ ^ — 

Edward R. English 
Director, Office of Safety 

Enforcement 

<2 o«> V 
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REPORTING POINT 

A roporting point la a proeiso phyoleal heatbn whoro an 
•'^y^'miortm^dutYtokoginorrootortodutyinur. 

Explanation: 

w i s T a ' I S S C L ' ^ ^ i * ^ ? " ^ f ^ • ^VxmoA terminal. A reporting 
an r n ^ i 2 Z l 7 J S L i ^ P*^^""" d««l«natad by the railroad whar? 
o S i I r ^ t S i l ^ t J ^ ftinhar tiaflnad as raguiar and 

FR A nfwintilns that a train and engine employee may have only ona raguiar raporthta 
l i j r r i f l u l l ^ f S l f ^ ^ ^ I ' S ' " ' datarrnmad by tha smployoM raguiar assignment, 
of di7 e x i l J S J ? ^ •xtraboard employee is the carrier daflnadlocation 

^Znx^'^J^^n^T^' -r""'^**^* to Ottabllsh a reguler reporting 
?Mid.n^.!iH h5^1l T"^"* " ' ^ ' ^ employee. Travel between in empioyee'" 
l ^ n i ! i T / '» considered a . commuting and la treated 
JctS i ru i id^ nf 5 1 H K * * * ? - ""^ ^"P^^O P*>'"t involve tha 

•atabllshad. travel batwaan the employee's residence snd al reporting points will 
Involve daadhaadhig and must ba govemed by the deadheading pl^Z^ 

DESIGNATED TERMINAL 

A dooignatad tormlnol la a goograpNc locathn fbr a raarooda 
WTMfan. ft muat to UontMod In or undar authority of a 

horgobdng ogi •wnwir aa dm 'homo,' 'awoyhom-
homo, or 'odMonar tamdnal lbr a apadlk run ftrain 
ao^nmont). Alao, ft muat havo auHoblo food and hdgbtg 
•yaHbhla fbr tho orow of that run. 

bplanatiott: 

• terminal should not be confused wtth a rm)ortlna ooint A 

gaographlo area. It may include ona or more on-duty locationa or reporting points. 

Oeslgnatad f i n a l s dotanrHna flnal or faitarim rafaaae points for quallMng off-duty 
purpoaaa. j % n employee may be ranav^l at a non-de-gnatad ttmSial? but n 2 
raiaaeed. The employee may be transported to a dasigneted tarminal for releeaa In 
thia ease. dOMlheeding proviaiona muat be considered in die traval. 

V-4 
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MERGER IMPLEMENTING AGREEMENT 

(Salt Lake Hub) 

between the 

UNION PACIFIC RAILROAD COMPANY 
SOUTHERN PACIFIC RAILROAD COMPANY 

and the 

UNITED TRANSPORTATION UNION 

In Finance Doclcet No. 32760, tiie Surface Transportation Board approved tiie merger of 
Union Pacific Railroad Company/Missouri Pacific Railroad Company (Union Pacific or UP) with 
the Sout.iem Pacific Transportation Company, the SPCSL Corp , the SSW Railway anC the 
Denver and Rio Grande Westem Railroad Company (SP). In order to achieve the benefits of 
operational changes made possible by the transaction, to coordinate the seniority of all employees 
worl<ing in the territory covered by this Agreement into one common seniority district and to 
provide agreement modifications necessary to effect the benefits ofthe merger, 

IT IS AGREED: 

I SALT LAKE HUB 

A new seniority territory named Salt Lake Hub shall be created that is within the following area: 
DRGW mile post 450 at Grand Junction on the Southeast, UP mile post 164.4 at Yermo on the 
Southwest, UP mile post and SP mile post at Elko on the West, UP milepost 
110 at McCammon on the North and UP mile post 847 at Granger on the East and all stations, 
branch lines, industrial leads and main line between the points identified. 

In addition to the seniority rights of existing employees, the Salt Lake Hub shall have a common 
Seniority Roster for each craft (Brakemen, Conductors and Switchmen) created for all employees 
working in the Salt Lak" Hub on , and a single common roster for ail employees 
hired thereafter. 

Employees working in the Salt Lake Hub shall remain under the jurisdiction of their prior General 
Committee, and will perform service in accordance with the agreement attached hereto as 
Attachment "B". 

The parties recognize that the common agreement attached hereto incorporates for former 
Southern Pacific employees the work rule and basic day mileage modifications contained in the 
1991 and 1996 National Agreements Accordingly, such employees who were otherwise eligible 
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to receive the lump sum payments contained in the 1991 ar-l/or 1996 National Agreements shall 
receive those payments not later than 30 days following implementation of the common 
agreement. 

A. ZONES 

The new UP/UTU Salt Lake Hub common seniority district will be divided into five (5) zones. 
Zones shall include extra board(s) as set forth in this agreement. If an extra board has no 
employees rested and available, employees on another extra board in the terminal may be called, 
however, an extra board employee is not required to accept a call off" zone. Extra Boards wil! be 
guaranteed the following: 

Road Extra Board - 1925 miles per semi-monthly period at Conductors local freight rate 
of pay. 

Yard Extra Board - 11 days per semi monthly pay period at yard helper rate of pay. 

Combination RondA'ard - 1925 miles per semi-monthly period at Conductors local fi-eight 
rate of pay. 

The purpose of creating zones is twofold: First, it is to allocate work in an area recognizing the 
entitlements of existing employees to that work; Second, to provide a defined area over which a 
trainman/switchman can become familiar with trackage and train operations so as not to be daily 
covering a multitude of different sections of track. 

Employees will not be required to lose time or "ride the road" on their own time in order to 
qualify for the new operations. Employees will be provided with a sufficient number of 
familiarization trips, not less than 10 trips, unless mutually agreed to, in order to become familiar 
with the new territory Employees on familiarization trips shall be compensated in accordance 
with the controlling agreement the same as if working the assignment on which becoming fumilia.-. 
Issues conceming individual qualifications shall be handled with local operating officers. 

Zones are defined as and will be govemed by the following: 
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1. Zone 1 will include Salt Lake City and Ogden West to and including Elko via either route 
t)ut will not include the terminals of Salt Lake City and Ogden. (currem WP and SP pool and local 
operations) 

Pool assignments and extra board positions .n Zone 1 will be allocated 60%* to the former WP 
and 40%* to the former SP. Local Freight, Road Switcher, work trains, helper service and pilot 
conductor service will be allocated to the former seniority district over which it operates. 
Assignments which operate over both former Seniority Districts shall, at the direction of the 
Organization, be assigned to the appropriate prior rights district in order to equalize the mileage 
equities between the districts. 

Assignments allocated to the former WP will be available for the exercise of prior rights seniority 
by former WP employees in accordance with their prior rights to the work in, or moved to. the 
Zone. Assignments allocated to the former SP will be available for the exercise of prior rights 
seniority by former SP employees in accordance v/ith their prior rights to the work in, or moved 
to- the Zone. 

Employees fi-om the Salt Lake Hub common roster may exercise seniority to assignments in Zone 
1 in accordance with their standing on the common roster and behind those who have prior rights 
to the assignment. 

a. Pool operations 

1 Salt Lake City - Elko and Ogden - Elko. 

This operation shall be run as one intzrdivisional pool with a home terminal at Ogden. Crews 
brought on duty in Ogden may be transported to Salt Lake City for departure The Carrier 
may uperate the crews at the far terminal of Elko back to Salt Lake City or Ogden, with the 
crews operating to Sait Lake City being transported by the carrier back to Ogden at the end of 
their service trip. Employees transported between Salt Lake City and Ogden shall be 
compensated established highway mileage (39) between those two points at the rate of and in 
addition to the service trip. 

b. Terminal consolidations 

The operation ofthe Salt Lake City to Elko pool operation will be relocated to Ogden 

Note 1: Elko - Cariin Ai\ UP and SP operations within the greater Elko and Cariin area shall 
be fijrther handled when merger coordinations are handled for the Elko West area. 

Note 2: While the Sparks-Carlin and Wendel-Cariin pools and yard and local assignments are 
not covered in this notice it is understood that they will operate Sparks -Elko and Wendel-
Elko and will be paid actual miles when operating trains between these two points and will be 

3 
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fiirther handled when merger coordinations are handled for the area west of Elko. 

Note 3: The Portola-Elko pool shall continue to operate as it currently does and will be 
further handled when merger coordinations are handled for the Elko west area. 

c. Extra Boards 

The following extra board(s) will be established to protect all road assignments in Zone 1: 

1. Road extra board at Ogden, which protects all Zone 1 road service assignments out of 
Ogden. 

2. Combination extra board at Elko 

* 60/40 allocation may be subject to change when additional data is examined The present allocation is based on UP 
provided data which includes 36 crews in WP pool and 24 crews in SP pool 
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1̂1 ^ '"'^'"'^^ Lake City North to McCammon and Ogden east to Granger and 
all road operations in the Ogden and Salt Lake City terminals. Green River locals or road 
switchers are not included in this zone. 

Assignments in the Salt Lake City - Pocatello pool will be allocated % to the fomier 
and % to the former . 

Assignments in the Salt Lake City - Green River pool will be allocated % to the former 
and Vo to the former . 

A.ssig iments in the Ogden - Green River pool will be allocated % to the former and 
% to the former . 

Local Freight, Road Switcher, work trains, helper service and vilot conductor service will be 
allocated to the former seniority district over which it operates. Assignments which operate over 
more than one former Seniority District shall, at the direction ofthe Organization, be assigned to 
the appropriate prior rights district in order to equalize the equities between the districts. 

Zone 2 Road Extra Board at Ogden will be allocated % to the former and % to 
the fc; m«;r . 

2one 2 Road Extra Board at Salt Lake City will be allocated % to the former and 
% to the foimer . 

Assignments allocated to the former UP - Eastem District will be available for the exercise of 
prior rights seniority by former UP - Eastem District employees in accordance with their prior 
rights to the work in, or moved to, the Zone. Assignments allocated to the former UP - Idaho will 
be available for the exercise of prior rights seniority by former UP - Idaho employees in 
accordance with their prior rights to the work in, or moved to, the Zone. Assignments allocated 
J the former D&RGW will be available for the exercise of prior rights seniority by former 

DRGW employees in accordance with their prior rights to the work in, or moved to, the Zone. 

Employees ft-om the Salt Lake Hub common roster may exercise seniority to assignments in Zone 
2 in accordance with their standing on the common roster and behind those who have prior rights 
to the assignment. 

a. Pool operations: 

Salt Lake City to Green River 
Salt Lake City to Pocatello 
Ogden to Green River 
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b. Extra Boards 

The following extra boards will be established to protect assignments in Zone 2 

1. Road extra board at Ogden, which protects Zone 2 road assignments out of Ogden 
and Local and Road Switcher assignments at 

2. Road extra board at Salt Lake City, which protects Zone 2 road assignments out 
ofSalt Lake City. 
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C 1^'" '̂̂ y '° a"'̂  including Grand Junction Road assignmems 
ana bouth to Caliente via either route. 

Assignments in the Salt Lake City - Milford pool will be allocated % to the former 
and % to the former . 

Assignments in the Salt Lake City - Grand Junction pool will be allocated % to the forroer 
. and %̂ to the former . 

Assignments in the Milford - Helper pool will be allocated Vo to the former and 
% to the former . 

Local Freight, Road Switcher, work trains, helper service and pilot conductor service wiU be 
allocated to the former seniority district over which it operates. Assignmems which operate over 
both former Semonty Districts shall, at the direction of the Organization, be assigned to the 
appropnate pnor rights district in order to equalize the equities between the districts 

Zone 3 Road Extri Board at Salt Lake City will be allocated % to the former and 
% to the former . 

Zone 3 Road Extra Board at Milford will be allocated % to the former and % 
to the former 

Zone 3 Combination Extra Board at Grand Junction will be allocated % to the former 
and % to the former . 

Zone 3 Combination Extra Board at Provo "MII be allocated % to the former and 
% to the former . 

Zone 3 Road Extra Board at Helper will be allocated Vo to the former and % to 
the fonner 

Asrlgnments allotted to the former UP - South Cemral will be available for the exercise of prior 
nghts senionty by former UP - South Central employees in accordance with their prior rights to 
the work in. or mov-d to, the Zone. Assignments allocated to the former DRGW will be available 
for the exercise of prici right, seniority by former DRGW employees in accordance with their 
prior rights to the work in, or moved to, the Zone. 

Employees fi om the Salt Lake ifub common roster may exercise seniority to assignments in Zone 
3 in accordance with their standing on the common roster and behind those who have prior rights 
to the assignment. 
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a. Pool operations: 

Salt Lake City - Milford 
Salt Lake City - Grand Junction 
Milford - Helper 
Milford - Las Vegas 

b. Extra Boards 

The following extra boards will be established to protect all road assignments in Zone 3 

1 Road extra board at Salt Lake City, which protects Zone 3 road service out of Salt 
J ake City. 

2. Road extra board at Milford, which protects Zone 3 road service out of Milford 

3. Combination extra board at Grand Junction, which protects Zone 3 yard and road 
service out of Grand Junction 

4.. Combination extra board at Provo, which protects Zone 3 yard and road service out 
of Provo. 

J. A road extra board will be established at Helper which will protect Conductor's and 
Brakemen's ex' -a work and vacancies at Helper. 
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4. Zone 4 will include Caliente to Yernio, Califomia. 

Assignments (including extra board positions) in Zone 4 will be allocated 100% to the former UP 
- aouth Central. 

Local Freight Road Switcher, work trains, help-r service and pilot conductor service will be 
allocated to the former seniority district over which it operates. Assignments which operate over 
ooth former Senionty Districts shall, at the direction of the Organization, be assigned to the 
appropnate pnor ngh»s district in order to equalize the equities between the districts 

Assignments allocated to the former UP - South Cemral will be available for the exercise of prior 
nghts senionty by former UP - South Central employees in accordance with their prior rights to 
the work in, or moved to, the Zone. 

Employees from the Salt Lake Hub common roster may exercise seniority to assignments in Zone 
4 in accordance with their standing on the common roster and behind those who have prior rights 
to the assignment. 

a. Pool operations 

Las Vegas to Yermo 
Las Vegas to Milford 

b. Extra Boards 

The following extra boards will be established to protect assignments in Zone 4 

1. A road extra board will be established at Las Vegas whicl will protect all 
Conductor's vacancies other than road switchers. 

2. A CO ibination extra board will be established at Las Vegas which will protect all 
Conductor and Brakeman vacancies on the Las Vegas road switchers. 
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Provo. ^ ^̂ ''̂  operations at Salt Lake City, Ogden, Roper, Grand Junction and 

l̂oTaTed 6 9 0 / f established for Zone 5. Positions on th. Working Roster will be 
allocated 62%** to the fonnei UP - Idaho and 38%** to the fonner DRGW. 

L°eicU^^f" ^^''"'"^ '° UP - ^ " be available for the 
riX, tn^K ["̂  ' ^ - '̂̂ '̂ ^ employees in accordance with their prior 
former D R ^ W -M"'K°' " " T U . °" Roster allocated to the 
rormer DRGW will be available for the exercise of prior rights seniority by fonner DRGW 
S T ^ " " '̂̂ h their prior rights to the work in. or moved to. the Zone. Employees 
th. Lft T ^ ^Tu'Jt^ °" ^̂ '̂  ^ accordance with their relative standing on tne j>alt Lake Hub Common Roster. 

Employees from the Salt Lake Hub common roster may exercise seniority to a position on the 
working Roster m accordance with their standing on the common roster and behind those who 
have pnor nghts to that position. 

Assignments in Zone 5 shall be available for the exercise of seniority by employees from the Zone 
-> Working Roster. 

a. Terminal consolidations 

Separate yard operations shall include Ogden, Grand Junction and Provo. Salt Lake City 
Yard and Roper Yard shall be combined into a single tenninal. 

b. Extra Boards 

The following extra boards will be established to protect assignmems in Zone 5: 

1 Yard extra board shall be established at Salt Lake City-Oloper. 

2. Yard extra board shall be established at Ogden. 

3 Yard Vacancies and extra work in Grand Junction and Provo will be filled from the 
Zone 3 extra boards at those 'erminals. 

- Subject to change when additional data is examined. 

10 
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n. SENIORITY 

To achieve the work efficiencies and allocation offerees that are necessary to make the Salt Lake 
Hub operate efficiently as a unified system, the following will apply: 

A. Existing rights of employees to exercise seniority in the Salt Lake Hub shall be preserved. 
Assignments in each Zone shall be allocated as set forth in the Zone provisions of Article l.A of 
this agreement. An allocate.: assignment shall be subject to seniority choice, follows: 

First: exi ting employees who have prior right.", to the allocated work. 

Second: employees from a Salt Lake Hub Common Roster. 

Employees will be treated for vacation, entry rates and payment of arbitraries as though all their 
time in operating service on their original railroad had been perfonned on the merged railroad. A 
protected employee on any seniority roster will be considered a protected employee on all 
semonty rosters. Each zone shall assign vacations to employees by craft in seniority order ofthe 
craft. 

B. In auviition lo the seniority rights of existing employees, the Salt Lake Hub shall have a 
Seniority Roster for each craft (Brakemen, Conductors and Switchmen) created for all employees 
working in the Salt Lake Hub on , The new Salt Lake Hub rosters will be created 
as follows: 

1 Existing employees placed on the new craft common rosters will be dovetailed based upon the 
employee's earliest retained seniority date in the craft. If any employees have identical 
seruority dates in the craft, seniority will be determined by the eadiest employee's retained 
seniority in a UTU represented craft. If the eariiest retained seniority date is identic-l. 
seniority will be determined by birth date. 

2. Employees hired subsequent to the eflfective date of this agreement shall be placed on a single 
common road/yard Sait Lake Hub roster which will rank below each of the craft rosters set 
forth above Such employees shall, when qualified, rank as Conductor/Foreman in accordance 
with their relative standing on the common roster. 

When a class of students completes their preparatory training and examinations, their order of 
standing for seniority will be determined as follows: 

a FIRST GROUP - Employees from the canier's other crafts will Le ranked 
highest in potential seniority in the class of trainees based on the employee's 
number of years of continuous service with the carrier. In the event that 
two employees have the same date of hire, they shall be ranked according 
to their date of birth witb the senior employee ranking ahead of junior 

11 
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employee"̂ . 

b. SECOND GROUP - New employees will be ranked amongst themselv̂ o 
by their date of birth and placed behind Group 1 in seniority. 

Thereafter, the first service perfonned by a member of said class as either a trainman or 
switchman will establish the common seniority date for all members of the class the order 
determined by the above groups. If more than one class is prepared to mark up for service in the 
same Hub on the same date, al' groups will be ranked in accordance with a and b above, as if they 
were all in the same class of students 

When a single new employee is marked up for initial service as either brakeman or switchman, 
he/she will establish a seniority date as ofthe date such initial service is perfonned. 

NOTE: A seniority "picture" of all affected locations on the merged railroad(s) will be taken HS 
°^ so that all employees are identified with a Hub roster. 

III HUB/SYSTEM BOARD 

The Salt Lake Hub will be divided into Demand Number Areas (DNA). A Hub/System Board will 
be established for the Hub. (see attachment) 

For each DNA in a hub, a number of positions on the Hub/System Board equal to the number by 
which the supply of active employees exceed; the demand number shall be made available for 
seniority choice of Hub ;ommon roster employees at that DNA. If the Com.pany's need for 
employees at a DNA exceeds the demand number, the Company may bulletin fewer Hub/System 
Board positions and allow employees in excess of the demand nurnber to continue working at that 
DNA. ^ 

The Salt Lake Hub/Svstem Board employees may be used anywhere on the Union Pacific Lines, 
including within the Salt Lake Hub. 

IV PROTECTION 

A. 1 he parties agree that all employees listed on the Salt Lake Hub common roster and all 
other emnloyees working in the Salt Lake Hub and Elko at the time of implementation of this 
agreement v/ill be automatically certified for wage protection which will be calculated pursuant to 
New York Dock provisions, with the exception that Test Period Averages shall be detennined 
u?ing the employee's W-2 compensation for calendar year 1996, including 401(k) contributions, 
not calculating months of extraordinary absence. Employees who earned their TPA while working 
under an agreement not subject to the percentage increases contained in the 1991 and/or 1996 
National Agreements shall have their TPA's increased equivalent to the percentage increases and 
lump sum payments which would otherwise have been paid during the Test Period. (Q's and A's 
relating to New York Dock are attached hereto) 

12 
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Employees who are automatically certified as a result of this implementing agreement and 
wno are not listed on the Salt Lake Hub Common Roster shall commence a new Protective Period 
pursuant to the imple.-ienting agreement for the Hub with which they are identified. 

C. Employees who become eligible to receive compensation for moving expenses pursuant to 
mT M York Dock as modified by /jticle XII and XIII ofthe 1972 

U i u National Agreemem shall have the option of accepting the allowances set forth in New 
York Dock or a lump sum paymem of $30,000 for homeowners and $10,000 for renttrs in lieu 
thereof The foregoing shall also apply to employees who are automatically certified as a result of 
tnis agreement and who volumarily follow their work to a new location. Employees who 
voluntanly follow their work and receive a moving allowance must not exercise seniority from the 
location to which moved for a period of five years from the markup date at the new location 
unless that employee is unable to hold a regular or extra position at that location. 

D. Employees shall receive a separate Test Period Average (TPA) for their respective 
participation in their prior productivity fijnd. For any year following implementation of this 
agreement, including the year in which implemented, in which the employee receives less 
productivity ftind compensation than his/her pro-fimd TPA the employee shall be compensated 
the difference. This entitlement shall cominue subject to the moratoriums contained in the 
employee's pnor productivity fiind and may thereafter only be modified by negotiation with the 
General Committe-i having jurisdiction over that prior productivity fiind. Elected fiill or part time 
uruon officers sha I receive a pro-fimd TPA equal to the average pro-ftind TPA for the craft in 
which they hold sei.iority an-j ̂ i which they worked (or represented) for the preponderance ofthe 
test period or such employee-'̂  own pro-fimd TP.\, whichever is greater, 

V. IMPLEMENTATION 

The Carrier shall give 30 days written notice for implementation of this agreement and the number 
of initial positions that will be changed in the Hub. 

VI. SAVINGS CLAUSE 

Health and Welfare 
Disability insurance 
Protective agreements 

Siskiyou 
Peninsula Commute 
Coast Line 

13 
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ATTACHMENT "A" 

HUB/SYSTEM BOARD 

' DEMAND MTm^pp 

The Hub will be divided into Demand Number Areas. 

l i ' o t t r h ^ ' l ' I u ' ^ M M ? ' " ' " ' / ""'"^'^ of trainmen/switchmen pemiitted to work 
on other than the Hub/System E oard from each Demand N;imber Area (DNA). 

I t h e r T c ^ n i ' ! ^ ^ ' ' ' T ' ' ^ j " ' ' ' ' ^ " ' of changes in operations, business couditions or 
otner factors that would cause an increase or decrease in operations. 

A downward adjustment in a demand number can only be made after 90 days from the date ofthe 
last downward adjustment 

^̂  r^^! P'"f ^^ '^ '''^ of assignments. Sufficient workforce shall be maintained in 
each DNA to provide relief for vacations, layoffs, PL days, etc. 

TRANSFERS - No shnrfaee to surplus 

On the effective date of this Agreemem. the ability of a traimnan/switchman to exercise seniority 
between DNA s shall be temporarily restricted as follows: 

A. Prior rights employees dn not count Nnn-prior rights emolovees as active 

Employees at a DNA, where the supply of active employees is equal to or lc«-1^--
the demand number, shall not be allowed to transfer to a DNA where the supply of 
active employees, with seniority established prior to the effective date of this 
Agreement, is equal to or greater than the demand number for that DNA. 

B Non-prior rights employees count evpry.-inp artjvg 

Employees who establish seniority subsequem to the eff"ective date of this 
agreement and who are at a DNA where the supply of active empioyees is equal to 
or less than the demand number, shall not be allowed to transfer to a DNA where 
the supply cf active employees is equal to or greater than the demand nuu.ber for 
that DNA. 
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^ Definitipp n f "Active FmplnyPt." 

Active employees are those employees who hold a regular, extra, or Hub/System 
Board position at a DNA and who have eamed compensation as a 
trainman/switchman under the schedule agreemem during the last 30 days 
Trainmen/switchmen who commence a leave of absence, are dismissed, or reach 
the 30th day of absence for reasons such as suspension, illness or injury, shall no 
longer be considered active until they retum to service and eam compensation as a 
trainman/switchman unde.- schedule agreements. 

" I HUB/SY.STFMROAPp 

^ Pgfincs where a "Huh/Sv-tti-m Board" employee can work 

One Hub/System Board will be established in each ofthe seniority hubs. While on 
a Hub/System Board, an employee is subject to being used in the capacity of an 
extra trainman or extra switchman at any DNA on tl:e Union Pacific RR. 

Hub/System Board employees must first be used within tne Hub if positions exist 
pnor to being sent to another DNA outside the Hub. 

B. Assignments - Needs of Servicft 

Hub/System Board positions will be detennined on a momhly basis as follows: 

How to calculate th«» number of assignments 

For each DNA in a hub, a number of positions on the Hub/System Board 
(including inactive positions) equal to the number by which the supply of 
active employees exceeds the demand number may be made available for 
seniority choice of Hub common roster employees at that DNA. 

2. Allows carrier latitude in total number of assignments 

If the Company's need for employees at a DNA exceeds the demand 
number, the Company may bulletin fewer Hub/Sysi :m Board positions ?j\d 
allow employees in excess of the demand number to continue working at 
that DNA 

C. Voluntary 

1 Bulletin period 

The Company will bulletin volumary Hub/System Board positions by Noon 
I f 
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Pacific Time on the first day of the month preceding the month of 
assignment Bids will close at Noon Pacific Time the 7th day ofthe month 
preceding the month of assignment and posted by 3 PM that day. Hub 
common roster employees who select the Hub/System Board by seniority 
choice will be known as voluntary Hub/System Board employees. 

2. Exercise of senioritv to get off" the Hub/Svstem Board 

During the period of time he/she is on the Hub/System Board, a voluntary 
Hub/System Board employee will not bo entitled to exercise seniority. 
Such employee vWll be allowed full exercise of seniority upon completion 
of their Hub/System Board obligation, in accordance wnth applicable 
agreements. 

• D, Involuntary 

• The Company may elect to assign involuntary Hub/System Board positions to 
• employees on the hub common roster, subject to the demand number for that 

DN/\, or to the number of employees allowed to remain at that DNA. Involuntary 
• Hub/System Board positions will be assigned on a monthly basis at Noon Pacific 
• Time on the 10th day of the month preceding the effective month of the 

assignment, as follows: • Who to draft 

At a DNA if there are insufficient voluntary Hub/System Board employees 
to fill the number of Hub/System Board positions, the junior 
trainmen/switchmen on an extra board (including unassigned 
brakemen/switchmen) equal to the number of positions on the Hub/System 
Board not filled by voluntary employees shall be removed from the active 
list for that DNA. Employees reduced in this manner who hold common 
roster seniority will be allowed to mark to the Hub/System Board. 

Released from Hub/System Board 

These Hub/System Board employees will be known as involuntary 
Hub/System Board employees and, when released by the Company from 
their Hub/System Board obligation, will be allowed to mark to an extra 
board at the DNA from which assigned. 

3 Exercising senioritv from Hub/Svstem Board 

Involuntary Hub/System Board employees may exercise seniority from a 
16 
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Hub/System Board to a DNA as follows: 

a. May mark to an extra board if the number of non-Hub/System 
Board trainmen/switchmen at that DNA is less than the demand 
number for that DNA, or, 

By bid or bump to a regular position, subject to applicable 
agreements. 

When exercise of seniority must be made 

Assigned involuntary Hub/System Board employees must make 
application to exercise seniority from the Hub/System Board by 
Noon Pacific Time the 8th day ofthe month preceding the month in 
which the exercise of seniority will become effective. 

Involuntary Hub/System Board employees will not be released from 
the Hub/System Board until the end of a cycle (month) as set forth 
above. 

NOTE should the assignment of the Hub/System Board positions leave a surplus 
of employees in a Zone within the DNA, junior employees may be reduced from an 
extra board in that Zone within the Demand Number Area. Employees so reduced 
may exercise their right to displacement, or may mark to an extra board in a 
shortage location within the Demand Number Area. 

Hub/Sv-«tem Board Work/Inactive assignments 

The Company will make inactive and work assignments, refen-ed to as cycles, 
available for seniority choice (date of hire as a trainman or switchman) to 
Hub/System Board employees on the first day of the month preceding the month 
of assignment. Bids will close at Noon Pacific Time the 15th day ofthe month 
preceding the month of assignment and posted by Noon the 16th day. Failure of a 
Hub/System Board employee to indicate a preference will be considered as no 
preference and such employee's cycle will be assigned by the Company. 

A Hub/System Board employee not occupying an inactive position will be used on 
one ofthe following cycles: 

31-day month: 

Cycle - 20 consecutive 24-hour periods (work segment), with 11 
consecutive 24-hour periods (rest segment); or, 
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Split Cycles - 10 consecutive-24 hour periods (work segment) with 5 
consecutive 24-hour periods (rest segment) followed by 10 consecutive 24-
hour periods (work segment) with 6 consecutive 24-hour periods (rest 
segment). segment) 

30-day month: 

Cycle - 20 consecutive 24-hour periods (work segment), with 10 
consecutive 24-hour periods (rest segment); or. 
Split Cycles - 10 consecutive 24-hour periods (work segment) with 5 
consecutive 24-hour periods (rest segment) followed by 10 consecutive 24-
hour periods (work segment) with 5 consecutive 24-hour periods (rest 
segment). 

29-day month: 

Cycle - 20 consecutive 24-hour periods (work segment) with 9 consecutive 
24-hour periods (rest segment); or, 

Split Cycles - 10 consecutive 24-hour period: (work segment) with 5 
consecutive 24.hour periods (rest segment) followed by 10 consecutive 24-
hour periods (work segment) with 4 consecutive 24-hour periods (rest 
segment). segment) 

28-day month: 

Cycle - 19 consecutive 24-hour periods (work segment) with 9 consecutive 
24-hour periods (rest segment), or. 

Split Cycles - 10 consecutive 24-hour periods (work segment) with 5 
consecutive 24-hour periods (rest segment) followed by 9 consecutive 24-
hour periods (work segment) with 4 consecutive 24-hour periods (rest 
segment). 

F- Work Segments of cyrlp 

Work segments for a Hub/System Board employee shall begin at the time the 
employee reports to the on-duty poim of the source of supply from which the 
employee bid or was placed on the Hub/System Board, and shall end at the time 
the employee is released from the work segment at that same source of supply. 

The scheduled end of a Hub/System Board employee's work segment will be based 
on the date and time the work segment began For example, a 20-day work 
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segment which begins at 7:30 AM on July 11 will end at 7:30 AM on July 31 (480 
hours later). In the event that a Hub/System Board employee is not returned to 
his^er home location at the scheduled end of his/her work segment, or the 
scheduled end of the voluntarily extended work segment, the employee will be 
compensated is follows: 

Penalty for not being released at prpper \iir^^ 

If arrival is less than four hours past scheduled end time: no extra 
compensation 

If anival is four hours or more, but less than eight hours past scheduled 
end time: $245.00 in addition to regular earnings/guarantee. 

If anival is eight hours or more, but less than 24 hours past scheduled end 
time: $245.00 in addition regular earnings/guarantee plus succeeding 
work segment will be reduced by one day (24 hours). 

If arrival is 24 hours or more, but less than 48 hours past scheduled end 
time: $490.00 in addition to regular earnings/guarantee plus the 
succeeding work segment will be reduced by two days (48 hours). 

For each additional 24 hours past the scheduled end time, umil the 
employee retums to his^er home legation: An additional $245 plus the 
succeeding work segment \ ill be reduced by one additional day (24 hours). 

The Company will have the option of returning the Hub/System Board 
employee to his^er home source of supply pnor to the scheduled 
expiration of hisylier work segment in order to avoid delay in 
commencement cf scheduled rest segment. 

2 Marking up at work location 

Hub/System Board employees will be marked to their work segmem extra 
boards in accordance with their anival time at the lodging facility. If two or 
more employees have the same amval time, the employees will be marked 
to the board in reverse seniority order. Hub/System Board employees who 
have been given advance approval to drive their vehicle will be treated, for 
purposes of board markup and rest, the same as if they had utilized 
Company provided transportation. 

3. Order of call 

Hub/System Board employees will only be assigned to protect service from 


