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Brotherhood of 
Locomotive Engineers 
1370 ONTARIO STREET 
CLEVELAND, OHIO 44113-1702 
TELEPHONE (216) 241-2630 
FAX: (216) 241-6516 

June 18, 1997 
UPS OVERNIGHT (202̂  565-1674 

Mr. Vtmon A. Williams 
Executive Secretary 
Surface Transportation Board 
1925 K Street. N.W. 
Wai,hington, D.C. 20423-0001 

Re: Union Pacific Corporation, Union Pacific Railroad Company and 
Missouri Pacific Raiiroad Company ~ Control and Merger - Southern 
Pacific Transportation Company, St. Louis Southwestern Railway 
Company, SPCSL Corp. and The Denver & Rio Grande Western 
Railroad Company 
(Arbitration Review) 
STB Finance Docket No. 3:!760 (Sub-No. 22) 

Dear Mr. Williams: 

Enclosed tor filing in the above case are the origin"! and ten (10) copies of the Objections 
ofthe Brotherhood of Locomotive Engineers To Further Stays. Service has be^n niade a> indicated 
on the certificate attached to that document. 

Please acknowledge receipt on the copy of this letter which may be returned to me in the self-
addressed, stamped envelope included for that purpose. 

•ttio»«tlti«S«cr«tary 

JUHl 9 1997 
Part of 
PuWic A«coi4 

HAR:sam 
enclosures 

cc: Eugenia Langan, esq. 
Clinton J. Miller, III , Esq. 
C. V. Monin. Pres.-BLE 

(UPS Overnight) 
(UPS Overnight) 

( g ) . i < ^ < ' 9 3 P' itedinUSA 
AFFILI.ATED WITH A P.L.-C I.O AND CL.C Serving Since 1863 
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FINANCE DOCKET NO. 32760 (SUB-NO. 22) 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD 
COMPANY AND MHSOURI PACIFIC RAILROAD COMPANY - CONTRO'^ 

AND MERGER — SOUTHERN PACIFIC TRANSPORTATION COMPANY ST. 
LOUIS SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE 

DENVER % RIO GRANDE WESTERN RAILROAD COMPANY 

(Arbitration Review) 

OBJECTIONS OF BROTHERHOOD OF LOCOMOTIVE 
ENGINEERS TO GRANT OF FURTHER STAYS 

Partot 

HAROLF A. ROSS 
General Counsel 
Brotherhood of I ocomotive Engineers 
1548 Standard building 
1370 Ontario Street 
Cleveland, Ohio 44113-1740 
(216) 861-1313 

Dated: June 18,1997 



BEFORE 
THE SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 32760 (SUB-NO. 22) 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD 
COMPANY AND MISSOURI PACIFIC RAILROAD COMPANY — CONTROL 

AND MERGER — .SOUTHERN PACIFIC TRANSPORTATION COMPANY, ST. 
LOUIS SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE 

DENVER & RIO GRANDE WESTERN RAILROAD COMPANY 

(Arbitration Review) 

OB.7ECTIONS OF BROTHERHOOD OF LOCOMOTIVE 
ENGINEERS TO GRANT OF FURTHER STAYS 

By decision served on August 12, 1996, in Finance Docket No. 32760, this agency approved 

the common control and merger of the rail carriers controlled by Union Pacific Corporation and the 

rail carriers controlled by the Soudiem Pacific Rail Corporation. The Board imposed the employee 

protection conditions established in New York Dock Ry. - Control - Brooklyn Eastern Dist.. 360 

I.C.C. 60. 84-90 (1979) (New York Dock). 

The Brotherhood of Locomotive Engineers ("BLE") is the collective bargaining 

representative of the craft of locomotive engineers employed by the Union Pacific Railroad Company 

("UP"), which is the controlling operating railroad. The United Transportation Union ("UTU") is 

bargaming representative on UP for the :rain service crafts. As the Board is aware, UP entered into 

letter agreements with both BLE and UTU as to the implementation and application ofthe Nev York 

Docli c >nditions and for automatic certification of certain employees, i f the authority was granted 

by the Board and implementing agreements were reached. After the application was approved. 



Section 4 notices were served by I /P on both BLE and UTU covering certain geographical areas. 

Through Section 4 negotiations. BLE and UP reached implementing agreements on labor changes 

and conditions covering several geographical areas, including the "Houston Hub," "Salt Lake City 

Hub" and the "Denver Hub." Many of the non-operating unions reached implementing agreements 

with UP. BLE's Salt Lake and Denver agreements were ratified and became effective April 8. 1997. 

However, as the Board's decision served June 10, 1997 establishes, UTU and UP were 

unable to reach implementing agreements covering these hubs-and-spokes. Two areas, the Salt Lake 

City Hub and the Denver Hub, were taken to arbitration under New York Dock before Arbitrator 

James E. Yost. Arbitrator Yost issued his .cision. On May 4, 1997, UTU filed an appeal of the 

arbitrator's decision and requested a stay pending review. B> -cision served May 30, 1997, this 

agency stayed implementation of the arbitrator's decision for 10 days, or until June 11, 1997. 

While UTU was appealing the arbitrator's decision and the Board was granting a stay, UP 

had given the thirty days' notice for implementation on or before May 1. 1997 as to the Salt Lake 

and Denver Hubs, and implementation was scheduled to take place on June 1, 1997. 

As a result ofthe notices and the information provided by UP and disseminated through other 

sources, locomotive engineers covered by the BLE negotiatec' implementing agreements ur. iertook 

to sell their homes, began the process of relocating their families before the new school year starts, 

and commenced the procedures for assuming work assignments at the new merger locations by 

arranging to familiarize themselves for their new territories and to begin qualification trips and meet 

the otiici requirements nece';sary for certification over these new districts. 

As a result of the extension of the stay by the Board to July 1. 1997, these engineers are now 

confronting the dismption that the Board suggested it was avoiding for UTU represented trainmen 
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by staying the arbitrator's decision for an additional twenty days. Since there are no jobs open for 

these engineers at the new locations, those persons who sold their houses have had to find lodging 

at motels and rentals in their existing communities. For example, about ten or more engineers in 

Grand Junction, Colorado, and Elko, Nevada have sold their homes for purposes of transferring 

to the Salt Lake City Hub. Others are attempting to qualify at the new locations so they will be ready 

to take their assignments on the first day the BLE implementing agreement can be effectuated. As 

in the case of those engineers staying put in temporary lodging at their heme communities, these 

individuals are staying at temporary lodging in the new locations. They cannot settle down, nor can 

they complete the purchase of homes or find more stable residences, because they simply do not 

kitoAf what the Board will do. 

BLE has knowledge that at least six engineers have offers to purchase their homes i .he Salt 

Lake (̂ ity and Denver Hubs. However, in light of the instability created by the Board's additional 

stay, they are being forced to gamble with what is customarily the major part of the average 

individual's estate — his or her residence. If the house is sold, the individual may have to spend 

more to obtain another home in the same area. If he does not take the offer, he may not later receive 

an offer as monetarily rewarding or may have to wait months before he receives an offer an ' the 

resulting funds needed to purchaie another home. 

Based upon the best information available to BLE at this time, eight engineers form the 

Denver area are in the process of transferring to Cheyenne and Rawlins wher ̂  additional engineers 

will be needed. In addition, ten engineers are in training for new assignments in the Denver Hub, 

and eight are in training for the new jobs at the Salina Hub. 

In sum. the extended delays created by the Board's actions in granting multiple stays is 
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adversely affecting BLE's members in these ii'ub areas. UP has made accommodations to assist 

most of these individuals. However, some of these problems cannot be rectified by money or 

temporary fixes. 

In looking at this situation solely from the perspective of UTU and its members, the Board 

has forgotten that a lot of other employees represented by other organizations can be harmed. And 

they have been in this instance. Those employees and a growing number of others will continue to 

be confronted with this dilemma, and to be subject to possible financial and physical/mental 

disadvantages until this Board rules on UTU's petition. 

In sum. in future decisions as to ftirtlier stays in this or other proceedings, the Board should 

consider the adverse effects that may be suffered by other employees. A small group of employees, 

the tail so to speak, should not wag the dog. Stated somewhat differently, Tabago does not rule the 

world, and UTU doer, not rule the railroad employee world. The Board should iss .s its decision on 

June 30, 1997 anu should not further disrupt the lives of these UP employees by additional 

extensions of time without considering in that determination the interest and concems of the 

locomotive engineers and other affected employees of UP. 

lAROLD A. ROS 
General Counsel 
Brotherhood of Locomotive Engineers 
1548 Standard Building 
1370 Ontario Street 
Cleveland, Ohio 4411̂ -1740 
(216) 861-1313 



CERTIFICATE OF SERVICE 

1 hereby certify that copies of the foregoing document have been served by sending copies 

by UPS Ovemight courier service to Eugenia Langan, Shea & Gardner. 1800 Massachusetts Avenue, 

N.W., Washington, D.C. 20036, attomey for Union Pacific Railroad Conipany; and Clinton J. Miller, 

III, General Counsel, United Transportation Union, 14600 Detroit Avenue, Cleveland, Ohio 44107, 

attomey for UTU. on this 18th day of June 1997. 
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nELIVERY BY HAND 

Hon. Vernor A. Williams 
Secretary 
Surface Transportation Board 
1925 K Street, N.W., 7th Floor 
Washington, D.C. 20036 

Re: Finance Docket No. 32760 (Sub-No. €) , Union Pacific 
Corp., et al. — Cont;roi <6 Merger — Southern Pacific 
Tran.qp. CO.. et al. — Arbitration RezuJ.^ 

Dear Mr. Williams: 

Enclosed f o r f i l i n g i n the referenced matter are the 
o r i g i n a l plus ten copies of (1) Union P a c i f i c Railroad's 
Opposition t o P e t i t i o n f o r Review of Arbir.ration Award and t o 
Request f.or Stay .•.nd (2) the Declaration of W. Scott Hinckley. 

We understand that P e t i t i o n e r United Transportation Union 
has lodged w i t h the Board a copy of i t s jubmission i n the 
a r b i t r a t i o n below. To complete the record, we ask t h a t the 
accompanying ::opy of Union P a c i f i c ' s a r b i t r a t i o n submission also 
be lodged wi t h the Board. As the submission i s voluminous, we 
have sent only one copy. I f the Board desires a d d i t i o n a l copies, 
we w i l l be glad t o provide them. 

Thank you t o r your assistance wi t h t h i s matter. 

..•OS of tha S«ai*j' 

rV "! Part of I' 

Very t r u l : yours, 

Eugenia Langan 
Attorney f o r Union P a c i f i c 
Railroad Company 

cc: Clinton J. M i l l e r , I I I , Esq. 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 32760 (SUB-NO./tf^^^ 

UNION PACIFIC CORPOrWION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC f^AILROAD COMPANY CONTROL AND MERGER 

SOUTHERN PACIFIC TRANSPORTATION COMPANY, ST. LOUIS 
SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND 

THE DENVER & RIO GRANDE WESTERN RAILROAD COMPANY 

(Arbitration Review) 

CERTIFICATE OF SERVICE 

I certify that I have this 27th day of May, 1997 served Union Pacific Railroad's 

Opposition to Petition for Review of Arbitration Award and to Request Stay and the 

Decla-'ation of W. Scott Hinckley by causing copies thereof to be delivered by Federal 

Express overnight delivery to counsel for petitioner; 

Clinton J. Miller, III 
General Counsel 
United Transportation Union 
14600 Detroit Avenue 
Cleveland, Ohio 44107 

Eugenia Langan t j 
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SOUTHWESTERN RA.ILWAY COMPANY, SPCSL CORP. AND 

THE DENVER & RIO GRANDE WESTERN RAILROAD COMPANY 

(Arbitration Review) 

OPPOSITION BY UNION PACIFIC RAiLROAD TO 
PETITION FOR REVIEW OF ARBITRATION AWARD 

AND TO REQUEST FOR STAY 

Of counsel: 

Ralph J. Moore, Jr. 
I. Michael Greenberger 
Ricnard T. Conway 
Shea & Gardner 

Eugenia Langan 
Shea & Gardner 
1800 Massachusetts Avenue, N.W. 
Washington, D.C. 20036 
(202) 828-2000 

Attorney for Union Pacific 
Railroad Company 

May 27, 1997 



OPPOSITION BY UNION PACIFIC RAILROAD TO 
PETITION FOR REVIEW OF ARBITRATION AWARD 

AND TO REQUEST FOR STAY 

This case does not meet the applicable standards for review by ti iis Board. 

Review of arbitration awards under 49 C.F.R. § 1115.8 is limiteo to "recurring or 

othenvise significant issues of general importance regarding the interpretation of [the] 

labc.r protective conditions;" the Board may "treat summarily" petitions that do not meet 

that standard. Chicago & N.W. Tptn. Co. - Abandonment 3 I.C.C.2d 729, 736 (1987), 

affd sub noriL IBEW v. 862 F.2d 330 (D C. Cir. 1988). Review is not available on 

"factual questions," save in exceptional cases involving "egregious error." Jd. at 735-36. 

The United Transportation Union ("UTU") seeks review of an award by Arbitrator 

James E. Yoot under Article I § 4 of the New York Dock conditions imposed upon the 

Union Pacifism-Southern Pacific merger approved by the Board on August 12, 1996.̂ ' 

The award governa the implementation of new consolidated hub operations at Salt 

Lake City and Denver. In its Petition, the UTU misstates the law and facts and 

mischaracterizes the award. Even so, the union has failed to present any significant 

issue warranting review. Nor has the union shown that the arbitrator committed any 

factual error, much less "egregious" error.^ 

1/ Mr. Yost is an experienced arbitrator who formerly served as chairman of a multi-
union bargaining coalition, the Railroad Employees Department ofthe AFL-CIO. 

2/ In this Opposition and the supporting Declaration of W. Sr oi* Hinckley, we correct 
the record on matters misstated by the UTU that may be relevant to the question 
whether this case merits review. Union Pacific ("UP") does noi admit the truth of any 
assertions by the UTU to which we do not respond at this time, and reserves the right to 
lespond to those assertions should the Board decide that further proceedings in this 
case are warr: .ited. 

T, •* addresses two separate disputes; the New York Dock dispute as to 
(continued.) 
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In an effoi i to raise a significant issue warranting review, the UTU argues at 

great length that Article I § 2 of the conditions imposed under former 49 U.S.C. § 11347 

(current § 11326) limits the authonty of the Board and arbitrators as the Board's 

delegates under former 49 U.S.C. §§ 11341(a) and 11347 (current §§ 11321(a) and 

11326) to modify rates or pay, rules, and working conditions as necoseary to carry out a 

merger approved by the Board pursuant fo former 49 U.S.C. § 11343 (current § 11323). 

But the Interstate Commerce Commission and, quite recently, the Court of Appeals for 

the Dist ict of Columbia squarely rejected the UTU's position in .he CSXT/Chessie case, 

CSXT Corp. - Control - Chessie System. Inc. & Seaboard CL. Indus. Inc.. Finance 

Docket No. 28905 (Sub-No. 27) (sensed Dec. 7, 1995), affd sub nom. UTU v. SIE, 108 

F.3d 1425 (D.C. Cir. 1997). As w-? discuss below, this question does not warrant any 

further expenditure of this Board's resources. 

The UTU also raises a factual question whether the requisite necessity was 

shown for the changes the award authorized in pre-merger contractual arrangements. 

But Arbitrator Yost found the changes were necessary and he did not err, as we show 

below. As we also show, the changes were not as numerous as the UTU pretends. 

Specifically, there was no separate health and welfare change; the transfer of former 

DRGW employees in the Salt Lake City and Denver hubs to the UP Hospital 

Association for health care is part and parcel of the arbitrator's decisio • that a single 

2/ (...continued) 
which the UTU seeks review; and a non-New York Dock dispute over UP's pre-merger 
commitments, as to which the UTU has not sought eview. 
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CBA, the UP Eastern District agreement, should apply in each of the consolidated hubs 

and that neither side should be pemiitted to "cherry pick" what it regards as more 

favorable provisions frcm other agreements. Similariy, while the UTU complains ofthe 

award's provisions on firemen's seniority and employee representation under the 

Railway Labor Act, the award made no changes ~ non^ - in these areas. Moreover, 

the UTU has waived any right to review of the award as a, led to the Denver hub, 

because the union did not present the arbitrator with any proposal for that hub. Lo too, 

as we further show, the UTU has waived review of the arbitrator's award on the Hospital 

Association and firemen issue, because the union raised no objection during arbitration 

to the provisions on those issues contained in the UP proposals adopted by the 

arbitrator. 

STATEMENT OF FACTS 

UP and its affiliates, and Southern Pacific Transportation Company ("SP") and its 

affiliates, including the St. Louis Southwestern Railway and ttie Denver & Rio Grande 

Western Railway ("DRGW), filed the application for the merger ofthe SP railroads into 

UP with the Interstate Commerce Commission on November 30, 1995. 

The Operating Plan for the merged system enumerated the many public 

transportation benefits the merger would yield. These included the e ; l i shment of 

more efficient alternate through-freight routes that would run as "spokes" from "large, 

consolidated terr .mal 'hubs."' Exhibit 13. Appendix A at ^ j4-55. The Operating Plan 

made it cle&r that UP proposed to place all employees within an operating craft at each 

hub unHor a single collective bargaining agreement ("CBA") in a single seniority district: 
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"In using train and engine employees, UP functions as a 
'hub and spoke' railroad. UP/SP must use that basic 
operating strategy to integrate UP and SP operations in 
order to achieve the efficiencies and service improvements 
envisioned in the Operating Plan. Operations into and out of 
cf.ntral hubs provide the spokes for the long, through freight 
seivice operations identified in the Operating Plan. It is 
essential that all operating employees within the hub, as well 
as all read operations ir.to and out of Me hub, be subject to 
one common collective barygjning agreement with common 
seniority." \SL at 255 (emphasis added).^' 

To secure the UTU's support for the merger, UP agreed that if the UTU entered 

into voluntary agreements for implementing the Operating Plan, the carrier would jrant 

automatic "certification" for labor protection benefits to a large number of employees 

represented by the jnion; 1,409 train service employees, 85 yardmasters and 17 

hostlers. That was the price for the union's support and it was a high price: automatic 

certification effectively would have entitled each of those nearly 1,500 employees to 

New York Dork benefits if hf or she were dismissed or displaced afi'^I the transaction 

for virtually any reason apart from discharge for cause, as the employee would not have 

2/ The UTU claims that the quoted language was "a material misstatement," referring 
the Boarc to the Declaration of UTU Vice President M B. Futhey. Petition at 4. 
Mr Futhe y's Declaration merely pointed to a few isolated locations on UP where, 
accordlncj to him, UP did not use a "hub and spoke" system before the merger. UP 
does not agree that it did not operate primarily on a "hub and spoke" basis before the 
merger, Dr that a few examples of other types of operations show that It did not, or tha* 
Mr. Futfey's assertions about the locations he identifies are correct. For present 
purposes, however, it should suffice to point out that whatever uP may or may not have 
done bafore the merger is hardly "material," contrary to the UTU's contention. UP M l 
establish "hub anid spoke" operations in merged territories after the merger, just as it 
told the Commission and the Board that it would. The UTU can hardly dispute that UP 
will do so, because the arbitration award at issue here applies to two such "hub and 
spoke" operations, and the U"i has not challenged the carrier's right to establish those 
OPdrations. 
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had to prove that the dismissal or displacement was because of the transaction. 

Automatic certification was also the only price for the union's support:. At the UTU's 

insistence, the so-called "Commitment Letter" from UP to the union memorializing mis 

agreement included the statement that UP would "only seek those changes in existing 

collective bargaining agreements that are necessary to implement the approved 

transaction, meaning such changes that produce a public transportation benefit not 

based solely on savings ach eved by agreement changes." UTU Exhibit 1. As 

explained below ~ and as Ccmmissioner Owen has noted ~ that statement merely 

tracked the holding as to the "necessity" requirement under existing law In Railway 

Labor Executives' Ass'n v. United States. 987 F.2d 806 (D.C. Cir. 1993), and made 

clear that UP would not seek to avoid that requirement. The statement was no way a 

commitment not to exercise rights afforded by existing law cr to refrain from seeking the 

changes identified in the Operating Plan. August 12, 1991 Merger Decision at 251. 

UP initially proposed implementation of two new consolidated "hubs" projected in 

the Operating Plan, at Denver and Salt Lake City. Before the merger, UP, DRGW and 

SP-West had all served ths territory covered by these hubs and their new "spokes" ~ 

the efficient through-routes similariy projected in " Operating Plan. As a result, the 

Salt Lake hub currently consists of six seniority dismcts and there are six different CBAs 

vvlt'i the U"'"U in place, each applicable to a fraction ofthe UTU-represented work force. 

Hinckley Declaration ^ 13. The Denver hub currently consists of three seniority districts 

and there are three different collec*' 'e bargaining agreements with the UTU in place, 

each applicable to a fraction of the UTU-represented work force. The implementing 

negotiations and ensuing arbitration under Article I § 4 with respect to the two hubs thus 
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presented two central Issues; (1) whether there should be a merged work force in a 

single seniority district at each hub working under common terms and ccnditions of 

employment rather than an atomized work force with several sets of different terms and 

conditions of employment; and (2) how pre-merger seniority arrangements should be 

adjusted. 

Unfortunately, as the arbitrator in this case noted, "Some members of the 

Organization's negotiating team apparently [felt] there [was] no need ic reach a 

voluntary agreement In order to achieve automatic certification and . . . made demands 

that most certainly [would] not lead to such a voluntary agreement." Award at 2-3 (UTU 

Appendix A). No voluntary implementing agreement was reached. 

The parties did, however, agn^e on one thing; that their negotiation proposals 

were for the purpose of negotiation oniy. Thus, both the UTU and UP stated that they 

reserved the right to present proposals in arbitration that would differ from those 

presented to the other side during negotiations. Hinckley Declaration ^10. When this 

case went to arbitration therefore, UP propos*>d two implementing agreements ~ one 

for the Denver hub, tiie other for the Salt Lake City hub - that differed in some respects 

from ttie proposals it had made during negotiations, which the UTU complains of as a 

violation "in spirit" of New York Dock. Petition at 8. But the UTU did the same thing: It 

gave the s '5ltrator a proposal for the Salt Lake City hub that it had not shared with the 

carrier beforehand, and it never presented any proposal at all for the Denver hub, either 

to the carrier or the arbitrator. Hinckley Declaration 10. -

4/ The UTU's "hide the ball" accusation is out of bounds for two other reasons: (1) 
(continued...) 
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Arbitrator Yost issued his award on April 14, 1997. The award addressed two 

different disputes. The first was a non-New York Dock dispute raised by the UTU over 

the interpretation of the Commitment Letter. The UTU has not sought review of the 

arbitrator's ruling on that dispute. The second dispute was the New York Dock dispute 

over tne terms and conditions of employment and -.ppropriate seniority arrangements In 

the Salt Lake City and Denver hubs. Based on his review of "previous mergers" and on 

"the need to coordinate employees and operations at common points and over parallel 

operations," the arbitrator concluded that "it is proper to unify the employees and 

operations under a single collective bargaining agreement and single seniority system 

in each ofthe two rlubs.' Award at 3 (emphasis added). 

The arbitrator hastened to add, "This does not mean the Carrier has authority to 

write a ntw agreeme it, but the Carrier's selection of one of the existing collective 

bargaining agreements to apply to all those involved in a Hub as proposed in this case 

Is appropriate." 1(1 The "carrier's selection" thus approved for botn hubs was the UP's 

Eastern District agreement with the UTU, as Indicated in the two implementing 

agreements submitted by the carrier which are attached to and made part of the award 

as modified In certain respects by the arbitrator. The UP Eastern District agreement is 

less favorable to UP fi-or.̂  an economic standpoint than the DRGW agreement including 

more restrictive crew consist rules. Hinckley Declaration ^ 9. On the whole, however, 

4/ (...continued) 
The UTU Itself postponed the parties' exchange of arbitration submissions, which was 
scheduled for a week prior to the hearing, until ihe day ofthe hearing; and (2) the UTU 
fonwent an opportunity to take an entire afternoon and evening to review the carrier's 
arbitration submission prior to the New York Dock hearing. (Hinckley Declaration ^ 15). 
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UP believes that the UP Eastern District agreement will best serve operational needs at 

each cf the two hubs Underscoring his ruling that no "new agreement" would be 

imposed, the arbitrator rejected UP's proposal to apply the "least restrictive" crew 

consist agreement in each hub rather than the crew consist provisions ofthe UP 

Eastern District agreement. Award at 4. 

As for ser iority, the arbitrator recognized that this "is always the most difficult 

part of a merger." Award at 3. The carrier proposed changes in existing se "iority 

arrangements at both hubs. The UTU also proposed changes at the Salt Lake City 

hub, but as the arbitrator noted, the UTU's proposal was for "a more complicated 

seniority structure." M, In these coordinated hub operations, the arbitrator concluded, 

particularty in a "merger such as this one that also involves line abandonments and 

alternate routing possibilities on a regular basis . . . [w]hat is called for is not a 

complicated structure but a more simplified one that relies on New York Dock protection 

for those adversely affected and not perpetuating seniority disputes long into the 

future." \(L The arbitrator ruled that UP's proposals on seniority for both hubs, which 

are also included in the implementing agreements attached to the award, will "fairiy 

address the issue In both Hubs." kL ^ 

ARGUMENT 

I. THE PETITION PRESENTS NO ISSUE WARRANTINv3 REVIEW 

We will address in turn each ofthe UTU's specific claims. Before doing so, 

however, we demonstrate that the UTU has waived any objections to the award as it 

5/ 1 "ie award (at 4) also provides for coordination of special allowance/productivity 
funds into a single new fund, a change the UTU has not challenged. 
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pertains to the Denver hub, and has also waived its specific objections on the Hospital 

Association and firemen issues. We also address at the outset a common thread that 

runs through each of the UTU's specific claims; the union's contention that Article ! § 2 

ofthe New York Dock conditions limited the arbitrator's authority under § 11341(a) and 

§ 11347 to make changes In rates of pay, rules, and w orking conditions under pre

merger CBAs as necessary to carry out the merger. As we have said, a claim that 

Article I § 2 imposes any such limit no longer warrants the Board's attention, for the 

UTU has litigated that claim and quite recently lost, in the CSXT/Chessie case. 

A. The UTU Has Waived Most Of Its Objections 

It is a truism well known to both labor and management that a party who falls to 

raise an arbitrable claim or objection with an arbitrator waives that claim or objection 

and cannot raise It on review ofthe arbitrator's decision.- Indeed, that principle is not 

limited to the labor arbitration arena but is fundamental to all forms of appellate review. 

Yet the UTU opted not to present the arbitrator with any nroposals for the Denver 

hub. Similarly, the UTU failed to raise any objection before the arbitrator to UP's 

proposals for both hubs on the Hospital Association and firemen issues - even though 

both proposals were addressed in the carrier's oral presentation at the hearing as well 

as In the carrier's written submission. Hinckley Declaration U 19. It Is hardly surprising, 

therefore, that the arbitrator adopted UP's proposals on these two specific issues. 

While we show below that the UT'j"s objections to the award on those issues are 

g/ See, Local 100A v. John Hofmeister & Son. Inc.. 950 F.2d 1340 (7th Cir. 
1991); protherhood of Sleeping Car Porters v. Pullman Corp . 200 F.2d 160, 162 (7th 
Cir. 1952); International Ass'n of Machinists v. Mooney Aircraft. Inc.. 410 F.2d 681, 682-
83 (5th Cir. 1967) 
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without merit, the Board need not consider them at all. The UTU waived those 

objections, as well as any objections to the arrangements for the Denver hub, when it 

failed to advise the arbitrator of its positions on these matters. Thus, there are no 

questions properly before the Board concerning the Denver hub, and In the Salt Lake 

City hub the only UTU positions that survive the union's default at arbitration are Its 

objections to establishment of a single CBA, to seniority changes, and to what it says is 

a change in the Railway Labor Act representation of employees (but Is not, as we show 

below;. 

The UTU has offered no explanation for its failure to present any proposals for 

the Denver hub. As for its default on specific issues, the UTU offers an array of 

excuses; It says; (1) UP's proposals to the arbitrator were different in some respects 

from its proposals in the negotiations; (2) UP did not provide the union with the carrier's 

arbitration submission before the hearing; (3) UP provided the union with "only three" 

copies of the carrier's submission at the hearing; (4) some General Chairmen were "not 

able to review" the carrier's submission; and (5) UP addresoed the Hospital Plan issue 

"only briefly" at the hearing. Petition at 8, 20. 

But none of these excuses hold true; (1) both sides reserved the right during the 

negotiations to raise different proposals In arbitration and the UTU as wel' JS UP 

presented proposals at the hearing that were not presented during the negotiations; (2) 

UP did not provide the union with the carrier's submission before the hearing because 

the union postponed the scheduled simultaneous exchange of submissions ufuil the 

day of the hearing; (3) the UTU gave the carri*>r only two copies or the union's 

submission at the hearing; (4) the Gene"ai Chairmen could have taken an opportunity 
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to review the carrier's submission for an entire afternoon and evening before the New 

York Dock hearing was v^cheduled to begin but the UTU instead opted to begin the 

hearing eariler; and (5) even if some General Chairmen had been unable to review the 

carrier's submission before the New York Dock hearing, the UTU refrains from saying 

that no-one frorn the UTU was ab!*? to do that, and, iri any event, the UTU admits that 

UP did raise the Hospital Association issue at the hearing. Hinckley Declaration ^ 10, 

15-16. Further, as we have ncted, none ofthe UTU's excuses explain why the u.-;!on 

failed to provide the arbitrator with any proposals on the Denver hub. 

Thus the UTU Is not In a position to blame anyone except Itself for Its defaults on 

the Denver hub generally and on the Hospital Association and fireman issues in both 

hubs. Certainly, the UTU cannot blame Arbitrator Yost. Thus, the UTU has waived Its 

objections on these matters. Put othenwise, it cannot be error, much less egregious 

error, for an arbitrator not to give the union something It did not tell the arbitrator it 

wanted. 

B. There Is No Bona F̂ de Question As To The Arbitrator's Authority 
To Authorize CBA Chances Necessary To Implement the Merger 

Former § 11341 (a) and current § 11321 (a) provide that the approval by the 

Interstate Commerce Commission or this Board of a merger exempts participating 

carriers "from all other law," as "necessary to . . . carry out the transaction." The 

Supreme Court has held that this provision "supersedes" the Railway Labor Act and 

"bargaining agreements enforceable under" that Act "as necessary to allow 

achievement of the efficiencies of consolidation." Norfolk & Western R Co v. Train 

IPispgtCherg, 499 U.S. 117, 132-33 (1991). Contrary to the UTU's characterization of 
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the opinion In the Dispatchers case (at 17), the Supreme Court neither held nor 

suggested that Article I § 2 Imposed any limit on the authority of an arbitrator or any 

other tribunal to pre'̂ mpt CBAs as necessary to carry out a merger. With reference to 

that question and another matter the Court explicitly said, "We express no view on 

these matters, as they are not before us." 499 U.S. at 134. 

The UTU maintains that the Court of Appeals for the D.C. Circuit provided the 

answer to that question in the so-called Execuiives/Guilford case, Railway Labor 

Executives' Ass'n v. United State's. 987 F.2d 806 (D.C Cir. 1993). See Petition at 11-

13. But the court undertook to provide only a partial answer in that case. The court 

held that § 11347 itself, independently of § 11341 (a), allows ariDitrators under the 

protective conditions to authorize modifications In pre-ti-ansaction CBAs as necessary to 

carry out a transaction, notwithstanding Article I § 2. Anicle I § 2, the court recognized, 

requires that "rights, privileges, and benefits" under pre-existing CBAs "must be 

preserved," but the court concluded that it would be "an obviously absurd proposition" if 

"every word of every CBA were thought to establish a right, privilege, or benefit for 

labor." 987 F.2d at 814. '̂ 

1/ The transactions in the Executives/Guilford case were intra-corporate leases that 
appeared to have no benefit to the Involved carriers apart from that derived from 
shifting operations from carriers with traditional Class I labor agreements to a regional 
railroad with an agreement that was far more favorable to the owner of the system. The 
court the'efore admonished that modifications of CBAs must be "necessary in order to 
secure to the public some transportation benefit flowing from the underiying 
transaction," and not "merely" or "solely" to "transfer wealth from employees to their 
employer." 987 F.2d at 815. 

Even a cursory comparison of this language from the court's decision and the 
provision in the Commitment letter describing the changes in CBAs that UP would not 

(continued...) 
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The Court of Appeals did nsA write the last word on this subject in 

Executives/Guilford. however. The coi '1 declined to d'icide itself what types of CBA 

provisions establish "rights, privileges, and benefits" that must be preserved as 

opposed to provisions that can be modified or preempted as necessary to carry out the 

transaction. Instead it remanded that question to the Commission to decide in the first 

instance. 987 K.2d at 8148' 

The Commission decided the question remanded in Executives/Guilford - and 

decided it squarely against the UTU ~ in the CSXT/Chessie case. That case came 

before the Commission on review of an arbitration award under Article I § 4 of the New 

York Dock conditions implementing operational aspects of the orig-nal CSXT merger. 

CSXT proposed to coordinate train operations on a portion of the merged system in a 

new consolidated district To carry out that coordination, CSXT proposed (1) to place 

all UTU-represented employees in the new district under a single pre-existing CBA (and 

all engineers represented by the Brotherhood of Locomotive Engineers under a single 

pre-existing agreement with that union); (2) to merge seniority rosters; (3) to transfer 

work; and (4) to abolish some existing positions and create some new ones, with a net 

71 (...continued) 
seek will reveal that the letter tracks the court's language verbatim and adds nothing to 
it. There is no basis for the UTU s frequent suggestions in the Petition that the 
Commitment Letter imposes a higher standard on UP than the case law alone would 
Impose. 

S/ Before the Commission had occasion to provide a complete answer to that 
question the Court of Appeals considered the Dispatchers case on remand from the 
Supreme Court and held that the transfer of work from union-represented employees to 
unrepresented employees, although arguably contrary to union scope rules, "infringes 
no 'rights, pnvileges [or] benefits' in the CBA." ATDA v. iQQ, 26 F.3d 1157 (D.C. Cir. 
1994). 
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reduction in positions. The arbitrator authorized all these changes. See ICC 

QSXT/Chessie. slip op. at 4. 

The UTU sought review ofthe arbitrator's award, contending among other things 

that the changes authorized in the award altered "rights, privileges, and benefits" that 

Article I § 2 ofthe New York Dock conditions preserved. The Commission granted 

review of this issue because it had not yet fully answered the question left to it by the 

court's remand in the Guilford/Executives ca&e, namely, which types of CBA provisions 

create "rights, privileges, and benefits" and which do not. Slip op. at 4. 

In answering this question, the Commission examined the genesis of Article I 

§ 2. in particular the original model for that provision, Paragraph 10 of the Model 

A greement formulated by the Department of Labor under the Urban f-̂ '̂ ss Transit Act of 

1932. That Paragraph identified as "rights, privileges, and benefitf " items such as 

group life insurance, free transportation, and statutory fringe benefits such as Railroad 

Retirement, Social Security, workers' compensation and unemployment compensation. 

Slip op. at 14-15. Based on this analysis, the Commission concluded; 

'The history of the phrase 'rights, privileges, and benefits' 
indicates that it has traditionplly meant what it implies ~ the 
incidents of employment, ancillary emoluments or fringe 
benefits - as opposed to the more central aspects of the 
work itself - pay, rules and working conditions. 

We believe that this is compelling evidence that the term 
'rights, privileges, and benefits' [in Article I § 2] means the 
'so-called incidents of employment, or fringe benefits'....' 

Slip op. at 14-15 (emphasis added). 
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The Commission further held that none of the changes authorized by the 

arbitrator In the CSXT/Chessie case involved those "rights, privileges, and benefits" 

protected by Article I § 2. The Commission found no basis for holding "that changes in 

work location or the switching of employees from work under one collective bargaining 

agreement to another lnvolve[] Impermissible changes in rights, privileges, or benefits." 

Slip op. at 12. Nor, the Commission held, are protected "rights, privileges, and benefits" 

created by seniority provisions or provisions prohibiting the transfer of work from one 

group of employees to another, id. at 15. As the Commission observed, seniority and 

scope provisions "have consistently been modified in the past" in consolidations, and 

"al; .ost all consolidations require scope and seniority ctianges in order to effectuate the 

purpose ofthe transaction." Thus seniority and scope provisions cannot be 

considered "rights, privileges, or benefits" because "Railway Labor Act bargaining over 

these aspects of a consolidation would frustrate the transactions." Id. 

Accordingly, there are two very sound bases for the distinction drawn by the 

Commission between those rates of pay, rules, and working conditions subject to 

change as necessary to carry out a transaction and those "rights, privileges, and 

benefits" protected by Article I § 2; First, the history and genesis of Article I § 2 leads 

irresistibly to that distinction. Second, it Is the only reasonable reading of Article I § 2 In 

light of the paramount Importance of allowing the parties to mergers approved In the 

public Interest to carry out those mergers, as established by the express exemption 

fror: "all other law" in former § 11341(a) and current § 11321(a). "Ancillary" fringe 

benefits such as life Insurance are unlikely to thwart mergers. But other provisions in 

working agreements can pose Insurmountable barriers to mergers unless carriers can 



- 16 -

be exempted from these provisions as necessary to carry out a merger ~ as the 

Supreme Court recognized in Dispatchers. 499 U.S. at 133. 

In any event, the Commission's decision in the CSXT/Chessie rase was affinned 

by the D.C. Circuit two months ago, on March 21, 1997. UIU v. SIB, 108 F.3d 142t' 

(D.C. Cir. 1997). The court upheld both the Commission's definition ofthe phrase 

"rights, privileges and benefits" and the Commission's holding that seniority provisions 

do not create "rights, privileges and benefits." '̂ As the Court explained: 

"Under the Commission's interpretation, 'rights, privileges 
and benefits' are protected absolutely while other employee 
Interests that are not Inviolate rre protected by a test of 
'necessity,' pursuant to which Iheis must be a showing of a 
nexus between the changes sought and the effectuation of 
an ICC-approved transaction. Under this scheme, the public 
interest in effectuating approved consolidations is ensured 
without any undue sacrifice of employee interests. In our 
view, this is exactly what was intended by Congress." 108 
F.3d at 1430 (emphasis added). 

In light ofthe court's holding only two months ago that the Commission's 

ir^-jrpretation is "exactly what was Intended by Congress," »here is no reason for the 

Board to grant review to reconsider that Interpretation. The UTU's contention (at 12) 

that the court held that rates of pay, rules, and working conditions in addition to ancillary 

benefits must be preserved absolutely Is untenable and incomprehensible in view of the 

court's emphatic approval ofthe Commission's express holding to the contrary.^' 

2/ "[Tjhe only contested changes to the CBAs" in the Court of Appeals were the 
changes in seniority provisions. 108 F.3d at 1430. 

IQI The UTU attempts to dismiss the court's holding with the cryptic, unsupported 
assertion that "the Court of Appeals only dealt with an expansion, not a contraction, of 
existing seniority provisions, quite unlike" the union's characterization of the seniority 

(continued...) 
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Further, as we wlJ make ciear below, despite the welter of objections the UTU raises, 

the award In this case made two, and only two, changes that are challenged by the 

union: (1) It placed the employees within each hub under a single CBA, without 

allowing either side to "cherry-pick" provisions from other agreements, including 

Hospital Association provisions; and (2) It made changes in pre-merger seniority 

provisions. "[Sjwiiching of employees from work under one collective bargaining 

agreement to another" and seniority modifications are two changes the Commission 

has held do ojot involve the "rights, privileges, and benefits" preserved by Ar'Icle I § 2 

and that an arbitrator clearly has power to authorize as necessary to carry out a merger. 

CSX/Chessie slip op. at 12, 15. There is no warrant for review of these legal Issues. 

C. The Arbitrator's Factual Determinations That The Changes 
He Authorized Were Necessary to Carry Out the Merger 
Were Not Erroneous. Much Less Egregiously Erroner^u*; 

An arbitrator's ruling that a change In pre-merger CBAs is necessary to carry out 

a merger, as §§ 11341(a)/1 ,321(a) and 11347/11326 require, is "a factual finding . . . 

entitled to deference under [the] Lace Curtain standard." CSXT/Chessie slip op. at 8. 

Absent "egrc yious error," therefore, an arbitrator's necessity determination cannot be 

IQ/ (..continued) 
provisions In thf award in this case. Petition at 12. It certainly does not appear from 
the court's opinion, or the Commission's, or the arbitrator's, that the changes at Issue 
were entirely favorable to rail labor, and that Is plainly not a ground for any ofthe 
decisions in that case. And the UTU does not explain why It challenged the seniority 
changes at the Commission and in the Court of Appeals if those changes were "only" 
an "expansion" of existing seniority rights. For that matter, the seniority adjustments 
involved In this case could be said to be an "expansion" of existing seniority rights in 
that under the award seniority In the hubs will apply to more jobs, albeit with more 
employees holcing seniority rights, just as must have been true in the CSXT/Chessie 
case. 
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set aside, id. To the extent that the arbitrator in this case authorized any changes, he 

expressly found them to be necessary to carry out the consolidation of operations at the 

new Salt Lake City and Denver hubs. The record amply supported those necessity 

'Irterminatlons. Indeed, the UTU did not provide any credible evidence that they were 

unnecessary. There is nothing I' the record that even hints at the possibility that the 

arbitrator erred, much less committed reviewable egregious error, on any ofthe matters 

the UTU raises in its Petition, as we now demonstrate. 

1 • Single CBA At Each Hub. The UTU claims (at 23) that there was no basis 

in the record for the arbitrator's determination that it is necessary "to unify the 

employees and operations under a single collective bargaining agreement. . . In each 

ofthe two Hubs." Award at 3. But UP's Operating Plan approved as part of this merger 

specifically proposed that all employees in each new consolidated hub be placed under 

a single CBA and demonstrated the necessity for that arrangement. Exhibit 13, 

Appendix A at 255-56. The Operating Plan was a part of the arbitration record. Carrier 

Exhibit 36. The arbitrator thus based his ruling on the "need to coordinate employees 

and operations at common points and over parallel operations" on the merged UP/SP 

system. Award at 3. 

The arbitrator also based his necessity determination on his review of "prior 

mergers," awards as to which were included In UP's arbitration submission. Review of 

"prior mergers" Is Itself a sufficient basis for the ruling that a single CBA in each hub is 

necessary to carry out the merger. The Commission has recognized ths inherent 

"difficultie'i that arise from having similar operations conducted by two [or more] 

employee forces" in a single merged operation "covered by different snd partially 
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conflicting collective bargaining agreements." Norfolk & W. Railwav. Southern Railway 

& Interstate Railroad - Exemption - Ccr.trrict to Operate. Finance Docket No. 30582 

(Sub-No. 2), slip op. at 3-4 (noting prior decision) (served May 14, 1992).-

In short, what lacks any basis here Is the UTU's claim that there was no basis In 

the record for the arbitrator's detenninatlon with respect to the necessity of a single 

UTU CBA in each hub. It is not surprising in these circumstances that the UTU proffers 

an alternative argument. It contends that the arbitrator erred by allowing the carrier to 

select the UP Eastern District agreement as the single CBA for each hub, rather than 

applying the "predominant" agreement in each hub. Petition at 23-24. The UTU says 

the UP Eastern District agreement is predominant in the Denver hub It isn't. Hinckley 

Declaration ^ 9. But what CBA does the UTU 3ay should apply in both hubs, If a single 

CBA Is applied? None other than the UP Eastern District agreement. Petition at 23. 

The UTU already has precisely what it says it wants. There is no reason, therefore, for 

the Beard to expend any consideration or resources on the single agreement issue in 

this case. 

Beyond that, the UTU has not identified any basis In the statute or the New York 

Dock conditions for its contention that the "predominant" agreement must be applied, 

and there is none. Predominance of an agreement, whether calculated by the number 

of employees covered, the number of miles covered, or any other measure the union 

11/ See also, eg., Wilmington Terminal R.R. - Pur. & Lease - CSX Transp.. Inc.. 6 
I.C.C 2d 799, 819-21 (1990) (recognizing that In line sale and lease cases It would not 
be operationally feasible for employees for seller or lessor carriers to remain under their 
pre-transaction CBAs if they go to work for the purchasers or lessees), s M , 930 F.2d 
511 (6th Cir. 1991). 
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might think of, Is not necessarily determinative of what is necessary to facilitate efficient 

operations in a merged territory in any case, and certainly not here when both sides 

agreed that the UP Eastern District agreement should be the starting point. 

In a case - unlike this one ~ where a carrier and a union disagree about which 

agreement should apply, then the carriers' selection, not the union's, should prevail. 

The carrier, not the union or its General Chairmen, is in the best position to know which 

ofthe potentially applicable agreements is best suited to achieving the transportation 

benefits of an approved merger. Of course, arbitrators under Article I § 4 of New York 

Dock, and the Board itself in appropriate cases, have jurisdiction to determine whether 

a single CBA (whether modified or unmodified) is necessary to secure a public 

transportation benefit from an approved merger and thus to ensure that a carrier's 

selection of a single CBA is not "merely" or "solely" designed to "transfer wealth from 

employees to their employer." Executives/Guilford. 987 F.2d at 815. Moreover, the 

employees' compensation is protected by New York Dock. With those safeguards in 

place, carriers ~ not union representatives ~ should make the selection.^' But here 

the arbitrator simply adopted the agreement that both sides had selected, and that both 

still want. 

12/ In this case there can be no credible contention that the placement of all UTU-
represented employees in each hub under a single CBA lackec' any public 
transportation benefit (see supra at 815) or that the carrier's selection ofthe UP Eastern 
District agreen.ent for both hubs was even partly much less "solely," designed to 
transfer wealth from the employees to UP. On the contrary, as we have noted, the 
single CBA selected by the carrier and approved by the arbitrator for both the Salt Lake 
City hub and the Denver hub is more costly to UP than the other agreement that might 
have been selected, largely because the DRGW agreement has less restrictive crew 
consist rules. Hinckley Declaration U 9. 
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2. Hospital Association. The UTU contends that the arbitrator erred in 

requiring foimer DRGW employees in the Salt Lake City and Denver hubs to transfer 

from the DRGW Hospital Association to the UP Hospital Association. Petition at 20-21. 

But the UTU waived this contention by failing to present it to the arbitrator, as we have 

demonstrated, and. In any event, the contention lacks merit. 

Placing all employees in a merged operation under the same Hospital 

Associatior' or other applicable health care plan is precisely what the UTU has insisted 

upon in numerous prior merger cases, and what several arbitrators have awarded to it 

in prior merger cases - even where the benefits and premiums differed among the 

health care plans in effect prior to the merger. See Hinckley Declaration ^ 5-7 and 

attached awards and UTU proposals. One of the UTU General Chairmen pressed UP 

to abide by this precedent in this case. id. 116. This precedent was In the arbitration 

recoru. IdL U 7; see Carrier's Arbitration Submission Ex. 38. 

The UTU says now that this is not what the union wanted in this case But it did 

not disclose its change of heart to Arbitrator Yost. On the contrary, the UTU let the 

arbitrator know that the UP Eastern District agreement was acceptable to the union as 

the single CBA if any single CBA was imposed. The UTU did not propose changing the 

UP Eastern District agreement to allow employees to remain in the DRGW Hospital 

Plan, however. Nor did the UTU object to the carrier's proposed implementing 

agreements even though UP specifically noted during the arbitration hearing that the 

UP Eastern District agreement includes the UP Hospital Association as the single 

Ho >pltal Association for employees under that agreement - as the UTU admits. 
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Petition at 20-21. Thus, the UTU has waived review on this issue, as we demonstrated 

above. 

In any event, t lere is no merit in the UTU's claim that it should be allowed to 

keep the Hospital Association provision ofthe DRGW agreement in effect even after 

•he UP Eastern District replaces the DRGW agreement in all other respects. Contrary 

to the UTU's characterization ofthe award in this regard, the arbitrator did not authorize 

the transfer of former DRGW employees to the UP Hospital Association as a stand

alone change, but rather as part and parcel ofthe establishment ofthe UP Eastern 

District agreemer t as the single CBA In each hub.^' 

In approving this merger, the Board denied a request from rail labor that "any 

CBA 'rationalization' be accomplished by allowing UP/SP's unions to 'cherry-pick' from 

existing UP or SP agreements." Decision served Aug. 12, 1996 at 174. But that Is just 

what the UTU is attempting to do here; take the provisions of the UP Eastern District 

agreement It likes, but keep the DRGW Hospital Association provision it likes better. 

Arbitrator Yost denied what he perceived as "cherry-picking" by UP, Lfi., the carrier's 

proposal that the least restrictive crew consist rules in each of the hubs be applied 

13/ The UTU's claim that the UP Hospital Association Is not part of the UP Eastern 
District agreement is disingenuous. The UTU asserts that, "Generally, the Issue of 
health and welfare has always been separate and apart from work rules and pay 
Issues." Petition at 21 (emphasis added). To support this internally contradictory 
assertion, the union notes that health and welfare 'is handled separately at the national 
level" rather than at the local level, id. The national health and welfare plans were 
established at the national level, and at times certain uniform changes in local health 
and welfare plans, including Hospital Association provisions, have also been negotiated 
nationally. But the UTU well knows that Hospital Associations were created by and are 
maintained by local agreements, not national agreements; othenA îse there would not be 
separate Hospital Associations on DRGW and UP. 



- 23 -

rather than the costlier UP Eastern District rule. Award at 4. There is no reason why 

the result should be any different when the UTU wants to "cherry-pick." 

Finally, we note that the harms that the UTU claims may come about if DRGW 

employees at the Salt Lake City and Denver hubs are transferred to the DRGW 

Hospital Association are entirely speculative. The UTU makes a dire prediction that the 

transfer of active employees out of the DRGW Association in these two locations will 

jeopardize the stability of the Association and Increase premium costs for retirees who 

the union says wil! not be able to afford increased costs -• even though the DRGW 

Association is, the union admits, currently "financially stable, with assets at an all-time 

high." Petition at 22. The UTU's declarant on this issue has a paid relationship with the 

DRGW Association, although the UTU did not see fit to disclose that fact to the Board. 

Hinckley Declaration I117. It may well be in his personal Interest to keep as many 

employees as possible in the DRGW Association. But as noted, until this case, the 

UTU has insisted that employees of merged carriers be transferred to the prevailing 

agreement Hospital Association and has never Identified any harmful effects on either 

active employees (who are New York Dock protected) or retirees (who are not). It can 

nardly be said that the arbitrator committed egregious error on this Issue. 

3. Seniority. The UTU claims that the seniority modifications authorized by 

the award are not necessary to implement the consolidation of operations in the Salt 

Lake City and Denver hubs. That claim is specious. 

The UTU claims that the award simply deprives hub employees of existing 

seniority rights and allows the carrier to force junior employees to positions outside the 

Hubs with diminished seniority. Petition at 24. Even if this bleak characterization were 
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accurate, it would not show that the changes were unnecessary to carry out the 

consolidation of operations in the iiubs. 

As the Supreme Court has twice recognized, "".onsolidations In the public 

Interest will 'result In wholesale dismissals and extensive transfers, involving expense to 

transferred employees' as well as 'the loss of seniority rights '" Dispatchers, 499 U.S. at 

132-33 (emphasis added), quoting United States v. Lowden. 308 U.S. 225, 2' '^ (1939). 

The labor protective provisions imposed under the Interstate Commerce Act were never 

designed to prevent "the loss of seniority rights" inherent in mergers, but rather to 

provide employees placed In a worse position with respect to their compensation 

because of such losses with compensatory protection while allowing earners to 

implement expeditiously the consolidations approved in the public interest, id.; see 

Maintenance Employes v. United States. 366 U.S. 169, 175-79 (1961). 

Further, in the CSXT/Chessie case, th^ Commission similariy noted that seniority 

provisions "have consistently been modified" in mergers and that "almost all 

consolidations require . . . seniority changes in order to effectuate the purpose of the 

transaction." Slip op. at 15. The question, thus, is not whether UP or the arbitrator 

identified some particularized need for the seniority adjustments but rather whether 

there is something unusual about the coordinations in this case that makes the usual 

"loss of seniority" remarked upon by the Supreme Court unnecessary here. 

In point of fact, the UTU's characterization of the new seniority arrangements Is 

lopsided and when the entire effect of those arrangements is understood the n^^cessity 

for them is manifest, as Arbitrator Yost concluded. Award at 3. The net effect of the 

award is not to restrict seniority rights for employees working in the hubs but rather to 



- 25 -

give then more opportunities to work close to their homes rather than having to travel 

long f^'stances to hold positions, as they are obliged to do under the current seniority 

proviciofis If they cannot hold one of the fewer close-to-home positions available. 

Hinckley Declaration H 18 For example, under the award employees In the Salt Lake 

City/Ogden area wil" nave seniority on six different through-freight runs with a home 

terminal In this ares, while today these employees have seniority to only one. id. The 

necessity for these changes should be obvious, and was explained in the carrier's 

Operating Plan. The new arrangements allow utilization of employees throughout the 

consolidated hub-and-spoke operations, which is not possible uncer current seniority 

arrangements. That Is necessary to assure the UP of adequate staffing for the 

consolidated terminal operations and more efficient through-freight runs that wi" yield 

the principal public transportation benefit? of these hub-and-spoke consolidations. See 

Exhibit Id , Appendix A at 255-56. The arbitrator surely did not err, much less err 

egregiously, in concluding that the seniority modifications provided In Article Vlll § 4 are 

justified by "the need to coordinate employees and operations at common points and 

over oarallel operations." Award at 3. 

4, No Change In Firemen's Seniority. The UTU also says it is challenging 

the provisions in the approved implementing agreements relating tD firemen. Petition at 

25. As we demonstrated above, the UTU waived objection to these provisions by falling 

to object to them when UP proposed them at the arbitration. In any event, these 

provisions do not effect any changes in existing CBAs ~ and the UTU does not say that 

they do. What the UTU is complaining about Is UP's voluntary implementing 

agreements with the BLE for the Salt Lake City and Denver hubs, which apply to 
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engineers represented by the BLE and not to firemen as such. Petition at 25-26. The 

BLE is not a party here; the BLE's agreements with the carrier are not part of the award 

here; the BLE's agreements with the carrier are thus not subject to review here.-

5. No Change in Employee Representation. The UTU claims that Arbitrator 

Yost impermissibly decided a representation issue committed by the Railway Labor Aet 

to the National Mediation Board. Petition at 18-19. This claim too is specious. 

The portions of the award that supposedly decide a representation issue are 

those providing that the parties, if they so desire, may engage in future negotiations 

over certain issues left open by the award and that such negotiations should be 

conducted between UP and the UTU's UP Eastern District General Chairman. Any 

such bargaining "would be voluntary and not subject to Section 4 of New York Dock 

. . . ." Award at 5 

The reference to the Eastern District General Chairman is not a representation 

determination under the Railway Labor Act. The UTU is the statutory representative of 

the employees, as It says, and the arbitrator did nothing to change that. But the UTU 

has designated the UP Eastern District General Chairman to bargain for employees 

who come under the UP Eastern Distnct agreement. Hinckley Declaration H 14. The 

arbitrator ruled that all employees in the consolidated hubs should come under the UP 

Eastern District agreement. The arbitrator's supposed representation ruling thus 

14/ The UTU cites Beardsly v. Chicago & N.W. Transp. Co.. 850 F.2d 1255 (8th Cir. 
1988), cert, denied. 489 U S 1066 (1989). It is not clear why. That decision voided an 
arbitration award allocating seniority among two groups of employees because the 
UTU refused to present a unified position on behalf of both groups and thus breached 
its duty of fair representation of the minority group 350 F 2d at 1270. 
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provides only that UP should continue to bargain with the person the UTU has 

designated to represent employees under the UP Eastern District agreement over 

matters arising under or re'^ted to that agreement. 

The ruling does not interfere with the employees' right to designate their statutory 

representative. It does not interfere with the UTU's right to designate its own 

spokesmen. The UTU is free to designate any other spokesman or committee or group 

to bargain for employees under the UP Eastern District agreement. We hasten to add, 

however, that the award does require that any committee or group designated to 

bargain for changes in the UP Eastern District agreement must Largain as single 

committee or group and not as an assortment of spokesmen seeking to reestablish 

different rates of pay, rules, and working conditions In different territories within the new 

consolidated hubs. Otherwise, the union would have unilateral authority to undo the 

pub'ic transportation benefits that adoption of a single CBA In each hub is designed to 

facilitate. That construction of the award does not present any representation issue 

under the Railway Labor Act either, for it does not interfere with anyone's choice of 

representative.^' As the arbitrator cleariy did not decide any representation issue, the 

union's (,'.̂ \m that he did does not warrant any further consideration from the Board. 

D. There Is No Basis For A Stay 

The UTU has not shown that a stay of the implementation of the coordlnatior.d at 

the Salt Lake City and Denver hubs is appropriate under the governing equitable 

15/ It also accords with the NMB's view that once previously separate carriers merge 
Into a single carrier, each union must bargain with one "voice" with that carrier. See 
Grand Trunk W. R.R.. 19 N.M.B. 226 (1992); Buriington N. R.R.. 19 N.M.B. 288 (1992). 
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criteria. As we have demonstrated, review ofthe arbitration award In this case is not 

available to the union under the applicable Lace Curtain standard because each and 

every one of the UTU's claims lacks any basis in law or in fact. Even if review were 

granted, therefore, UP is likely to prevail on the merits and the possibility that the UTU 

might prevail is remote. The UTU relies on Washington Metro. Area Transit Comm'n v. 

Holiday Tours. Inc.. 559 F.2d 841 (D C. Cir. 1977), which held that the equitable criteria 

for stays nave a degree of flexibility so that a less than mathematical "probability" of 

ultimate success on the merits can prove sufficient In an appropriate case if the balance 

of harms and the public convenience weigh heavily on the moving side. But this is not 

such a case. It is not at all "probable" that the UTU will prevail on the merits. 

Moreover, the balance of harms and the public intere^i weigh entirely on UP's 

side of the scale. The UTU says It rests its case for a stay "particularly" on the seniority 

changes authorized by the award, which the union claims will lead to irreparable harm. 

Ironically, the UTU relies here upon Lowden. the first case in which the Supreme Court 

recognized that mergers and consolidations inevitably "result in wholesale dismissals 

and extensive transfers, involving expense to transferred employees" alo.ig with "the 

loss of seniority rights." 308 U.S. at 233; accord. Dispatchers. 499 U.S. al 132-33. But 

the union has not given a single reason why employees could not be made whole in the 

unlikely event that the Board rejects any of the Inevitable "transfers," "expense to 

employees," and "loss of seniority rights" in this case - because there is no reason. 

Indeed, any diminution ofthe employees' compensation due to the hub consolidations 

will be made up under the New York Doci< protection without further proceedings. 
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In contrast, the harm to UP and the public If the Implementation ofthe hub 

operations were stayed would be Irreparable. The Board approved this merger, 

including the establishment of consolidated hubs like the two at Issue here, because It 

will serve the public interest In a sound rail transportation system. If a stay is granted, 

the savings to this carrier and the other public transportation benefits that would have 

been achieved during the period while the stay is In effect will be lost forever. No one, 

and certainly not the UTU, can ever make UP or the public whole for those losses. The 

stay should therefore be denied. 

For the foregoing reasons, the UTU's Petition for Review of Arbitration Award 

and Request for Stay of Its Implementation shouM be denied. 

Respectfully submitted, 

Of counsel: 

Ralph J. Moore, Jr 
I. Michael Greenberger 
Richard T. Conway 
Shea & Gardner 

May 27, 1997 

EugenlyLangan ^ 
Shea & Gardner 
1800 Massachusetts Avenue, N.W. 
Washington, D C. 20036 
(202) 828-2000 

Attorney for Union Pacific 
Railroad Company 
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n r r i ARATION O F W. SCOTT HI.NCKLEY 

I , W Scott Hinckley, pursuant to 28 USC Sec 1746, declare that the following facts are 

true and correct. 

1. I am General Director Labor Relations of Union Pacific Railroad (UP) and in such 

capacity was the o*Ticer assigned as the chief negotiator for the Denver and Salt Lake merger 

negotiations involving the Union Pacific and Southern I acific systems approved by the Surface 

Transportation Board in Finance Docket No 32760 

2 Included in a separately bound Attachment A hereto are the Union Pacific 

submissions and exhibits submitted to Arbitrator James Yost March 25, 1997 in Salt Lake City. 

In the Organization's petition before this Board it has stated that it has already given the Board a 

copy of its submissions and exhibits 

3 Mr Paul C Thompson, UTU Vice-President, who submitted a declaration "under 

penalty of perjury," in support ofthe UTU petition to this Board was not at the arbitration 

hearing and his references to what the arbitrator considered and did not consider are mere 

speculation on his part and not derived from first hand knowledge ofthe oral hearing or written 

submissions I was advised that he was in Hawaii on vacation at the time ofthe hearin.'̂ . 

4. UP and the Brotherhood of Locomotive Engineers jointly negotiated merger 

implementation agreements covering the identical Salt Lake and Denver Hubs Those agreements 

were ratified by the membership and signed by the parties on April 8, 1997 Those agreements 

contain provisions that recognize the Carrier's right to select a surviving collective bargaining 

agreement and provisions that create a new seniority district identical to the one the UTU is 

protesting 

wshdecl 1 



5 Paragraph (6) of the declaration of John P Kurtz and page (21) of the UTU 

petition that state ' Generally, the issue of health and welfare has always been separate and apart 

from work rules and pay issues " is not a true statement It has been a long standing position of 

the UTU that when employees transfer to a new collective bargaining agreement in a merger that 

the employees must come under the Health and Welfare provisions of their new collective 

bargaining agreement Attachment "B" is a letter dated July 25, 1991, from General Chainnan 

M B Futhey Jr, now UTU Vice-President, to Union Pacific concerning Health and Welfare of 

employees transferred to the Missouri Pacific Collective Bargaining Agreement demanding that 

the employees transferred change their health plan In his letter he stated; 

"We request that you take the necessary steps to tran.sfer prior right Union Pacific 

yardmen in the Kansas City terminal to our affiliated health care provider Having 

established the tran:,lers are mandatory to comply with the agreement and awards, we will 

expect this to be accomplished prior to Septembei I , 1991. 

This letter instigated the dispute that resulted in First Division Award No 24158, attachment "C", 

being issued that required employees to change health and welfare plans in the UP/MOP merger 

(ICC Finance Docket No 30,000) Attachment "D" is the UTU submission to the NRAB setting 

forth the UTU position that Health and Welfare is part ofthe collective bargaining agreement and 

not as now alleged as separate and distinct In the UTU submission to the First Division the UTU 

stated: 

" health and welfare benefits arise from the collective bargaining agreement,(and) 

mandates that Union Pacific prior-right yardmen become members of the Missouri Pacific 

Employees Health Association which is a part of our collective bargaining agreement A 
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precedent has been set on the Union Pacific Railroad System, and fot reasons set forth, 

our position should be sustained " 

6 In the UP/C&NW merger (ICC Finance Docket No 32,133) the UTU insisted 

that the C&NW employees change their Health System The original New York Dock arbitration 

award by arbitrator John Mikrut and the negotiated modifications thereto both contained the 

provision forcing the C&NW employees who came under a new seniority district and new 

collectiv bargaining agreement to change their heairh plan to that covered by the new CBA I 

was reminded of the existence of this letter, the Award and the C&NW handling by General 

Chairman G A Eichmann several times during the negotiations, and asked whether the Carrier 

would continue to abide by that precedent. 

7. In the Union Pacific, Western Pacific and Sacramento Northern Merger (ICC 

Finance Docket No 28250) New York Dock arbitrator Charles M Rehmus issued an award that 

required the Sacramento Northern employees to join the Western Pacific Hospital .Association. 

The arbitrator in the award under appeal, Mr James E Yost was aware of all of this precedent 

and the UTU position when he issued his award and his decision in this area was well reasoned 

and supported by previous handling by the UTU and UP in previous mergers. 

8 In the UP/MOP merger (ICC Finance Docket No. 30,000), the UP/MKT Merger 

(ICC Finance Docket No 30,800) and the UP/C&NW Merger (ICC Finance Docket No 32,133) 

employees were transferred from one collective bargaining agreement to another collective 

bargaining agreement and had their seniority rearranged and frequently prior seniority was 

eliminated 

wshdecl 



9 On page 23 ofthe UTU's petition and page 2 paragraph 5 of Mr Paul C. 

Thompson's declaration the UTU states "In the Denver Hub, the UP Eastern District Agreement 

would be the predominant collective bargaining agreement " This statement is not true The 

UTU asked to review records sshowing train miles run and yard starts under each agreement. 

The Carrier supplied records on December 3, 1996 and the recaps attached as attachment "E", 

clearly shows that in the Denver Hub the DRGW employees had 64% of the road miles verses 

24% for the UP Eastern District and 81% of the yard starts compared to 19% for the UP Eastern 

District The DRGW agreement is the predominant agreement in the Denver Hub and the UTU 

was aware of that It is important for the UTU to mislead this Board on this matter The DRGW 

agreement is actually more favorable to the Carrier from an economic standpoint and from a crew 

consist operational perspective fhe UTU wants the Union Pacific Eastern District Agreement in 

the Denver Hub but also wants a ruling for future negotiations that the predominate agreement 

should apply in the future As noted in the UTU petition they advised the Board that the UTU 

had no objection in the Salt Lake Hub if the predominant agreement was not the surviving 

collective bargaining agreement 

10 During negotiations the parties advised each other that the negotiating proposals 

were for the purpose of discussion and an effort to have a free flow of ideas, however both parties 

stated that they retained rhe right to present a different proposal to an arbitrator should arbitration 

bt necessary It has been the past practice of both parties to present a proposal to the arbitrators 

that has not been fully discussed in negotiations because the purposes of negotiations and 

arbitration are different The UTU attempts to make a case that the Carrier did not share its 

arbitration proposals with them prior to arbitration, however they fail to advise that the UTU did 
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not share its Salt Lake arbitration proposal with the Carner prior to arbitration, and never did 

submit a Denver proposal to either the Cartier or the arbitrator. 

11 The UTU in paragraph (6) ofthe second declaration of Paul C Thompson state 

that Southern Pacific .̂-.iployees have " an additional week of\acation" This is not a taie 

statement with regards to UTU trainmen and yardmen in the 'Denver and Salt Lake Hubs. 

12 In paragraph (5) ofthe second Declaration of Paul C Thompson he states that the 

General Chairpersons agreed in the Salt Lake Hub that the UP Eastern District Agreement would 

apply This is not a tme statement, in the UTU proposal to the arbitrator and attached in their 

petition to this Board as exhibit (9), they propose on page 24 of that exhibit that the UP Eastern 

District Agreement apply only to road service and that yard employees be covered under a 

different agreement that covers the employees currently working in Idaho and Utah They then 

proposed to char.ge the crew consist agreement for the yard employees 

13. The Salt Lake Hub currently consists of six seniority districts and six collective 

bargaining agreements The Denver Hub has three seniority districts and three collective 

bargaining agreements The UTU proposal to keep all seniority districts intact and collective 

bargaining agreements intact would negate any benefits to the public for more efTicient operations 

The arbitrators decision to combine seniority and place all employees under one collective 

bargaining agreement is in ktcping with past mergers involving Union Pacific and the UTU, the 

decisions of other arbitrators, the ICC and Surface Transportation Board decisions 

14. In the merger negotiations the Canier met with all representatives ofthe UTU that 

showed up for the meetings As high as 48 UTU members were present While the Cartier met 

with all members who showed up, the UTU has always identified to the Carrier who the 
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designated representative of each individual collective bargaining agreement are and it has been 

that General Chairman whose signature appears on agreements The ruling by the Arbitrator that 

the Carrier should met with the General Chairman for the surviving collective bargaining 

agreement does not challenge the right of the UTU to identify who that particular individual is nor 

does it prohibit the UTU from bringing 48 members to any meelir.gs The UTU is asking this 

Board to make a ruling that would enable them to have multiple general committees for a single 

collective bargaining agreement 

15 The statement in paragraph (5) of the declaration of John P Kurtz concerning the 

availability of the Carrier's submission is incorrect The arbitrator requested copies of all 

submissions one week prior to the hearing I was advised by the UTU that they would not be able 

to compiv 'jut tl,.ii they would have copies available at the hearing Prior to the hearing on the 

"con.r.iilment letter" the parties exchanged submissions with the Carrier giving the UTU three 

copies and the UTU giving the Carrier two copies A non New York Dock heanng was held in 

the morning and during the break between the hearings and during lunch I observed the DRGW 

General Chairmen reviewing the Carrier's submissions The New York Dock hearing was 

scheduled for the next day, however the arbitrator asked the UTU if they wanted to begin since 

the first hearing had ended earlier than scheduled The UTU advised that they were ready to 

proceed Many items in the Carrier proposals were similar to those discussed in negotiations with 

the main difference being the Carrier had eliminated some sections that the UTU had objected to 

earlier. 

16 Aî er the UTU filed their petition I received a telephone call from one of the UTU 

General Chairmen who advised that the filing did not represent all of the committees that 
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participated in the negotiations and arbitration and that several ofthe statements were incorrect. 

17 I believe it is improper for Mr John P Kurtz to give a declaration concerning the 

hospital association coverage without failing to disclose to the Board that he has a paid 

relationship wi' h the DRGW Hospital Association In addition he makes complaints to the Board 

concerning internal UTU discussions wherein he believes he was mislead by other General 

Chairmen (paragraphs 4 and 6) and such complaints of internal disputes are not proper for this 

Board to review. 

18. The Carrier has not restricted seniority rights in the Hubs but has expanded rights 

to more work opportunities close to their homes rather than forcing employees to travel long 

distances tc hold positions During the hearing the Carrier provided maps (Carner exhibit 35) to 

the arbitrator showing the different seniority districts in eaĉ^ Hub The Carrier also pointed out 

the planneJ traffic shifts due to shorter routes and abandonments as a result ofthe merger and 

how those traflfic shifts would have a negative impact on employees with restricted seniority The 

Carrier's plan was to exchange .'.eniority in distant locations hundreds of miles away for additional 

seniority In the Hub For example, employees in the Salt Lake City/Ogden area, as a result ofthe 

Yost award, now have seniority on six different through freight rtin-; with a home terminal in this 

area where before they had seniority to only one run As a result of traffic route changes these 

same employees will now have the opportunity to follow work within the Hub and most of them 

will not have to relocate to distant locations A few employees may have to relocate to follow 

work that goes to trackage routes outside the Hub 

19. During the arbitration hearing the Carrier gave the arbitrator detailed proposals for 

the Salt Lake and Denver Hubs and detailed support both in law and fact for the proposals The 
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UTU gave a partial proposal for Salt Lake and none for Denver The partial UTU Salt Lake 

proposal was. as clearly identified b-' the arbitrator, an attempt to cherry pick from several 

different agreements and was properiy rejected The UTU written submission is mostly 

complaints of negotiating proposals that were not in the Carrier final proposal and had little 

factual or law support for its own partial proposal Based on the written submissions and oral 

hearings the arbitrator ssued an award based on achieving the economies and eflficiencies 

approved by the Surface Transportation Board and in keeping with a long list of arbitration and 

legal decisions 

wshdecl 



1 declare under penalty of perjury that the foregoing facts are toie and con-ect Executed 

on May 20, 1997 

W Scott Hinckley 

State of Nebraska ) 
) 

County of Douglas) 

W Scott Hinckley personally appeared before me on this 20th day of May 1997 and 
executed his signature on this document 

QIHIMI NOrARr SljIeol HtiinU 
JANICE L. WORTMAN 

MyC«mm bp Oct27,i9W | / / Notary Public 

fvly commission expires - 27- 9 ^ 
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UNITED TRANSPORTATION UNION 

GENEPAL COMMITTEE Of̂  ADJUSTMENT TBAINMEN C0N0OCT0«S 4 YABDMEN 

5050 POPLAR AVENUE. MEMPHIS. TN 3a'57 
TELEPHONE (901) 763-4128 

J u l y 25, 1991 

cc: 
0915-1 
0360-1 

K R GUETHLE 
ASSOCIATE CHAIRMAN 

R E KARSTETTER 
ASSOCIATE CHAIRMAN 

M G CHAFFEE 
SECRETARY 

JUL 2:: 1S31 

Re: Ileal tn and Welfare 

Mr. W. E. Naro 
Director Labor Relations 
Union Pacific Railroad 
P.ocni 3 22 
1416 Dodge Street 
Omaha, Nebraska 68179 

Dear Si r : 
a« discussed in conference with you, on June 25, 199i, at 
SLtDhis Tennessee, a recent membership audit revealed that the 
CaSer'has nSl p^operly transferred to Missouri Pacific Employes 
Sealth Association the prior-rights Union Pacific yardmen worKing 
SnJeJ tffrcimmittee's jurisdiction in the Kansas C.y terminal. 

KPinsas Citv Terminal Arbitration Award, rendered by Nicholas H. 
7uSaJ on SeoCmber 9, 1983, provides in the Basic Implementing 
5^^^^;^n? A?tiSle I that Uhion Pacific and Missouri Pac.rfic 
Ŝ d̂mSn functions will be consolidated into a single combired 
^ e ^ i n a l "con???lled by Missouri Pacific" and governed by the 
aiJSeSlit be?Seen Missouri Pacific and the "United Transportation 
Snion which c,overned Missouri Pacific operations". 

Ai-tachment "A" Rule 1 (b), sets out the right to represent is 
Jesled i ^ thk "regularly constituted committee representing 
yaldmen iSrking in the consolidated Kansas City terminal". 

/-«Tn™i<-roo is the "reqularly constituted committee" 
^^^^ J^ncas Ci?? tf^r^inal yardmen, as indicated in 
I t l l t n c l i l L oflSIrd^reXdererb; i i c L l a s H. Zumas on November 
25, 1987. 

The arbitrator held in the Findings that representation of the 
S n s a l c i t r terminal employes i s "exclusively rested in the 
Missouri Pacific General Committee", and further held the 
Mi^sSuri Pacific General Committee represents / ' a l l employes in 
^ i e K l i s a f City terminal, including prior-right Union Pacific 
employes". 

Obviously the members should have been transferred to Missouri 
Pacific Employes Health Association without qtiestioin. The 
a?5iment ad?an?ed by the Union Pacific Railroad in arbitration 
i^?Sl5ing the Sacramento Northern supports our position. 

EMPLOYEES* EXHIBIT 



Opinion and Award, on Question No. 1, rendered July 28, 1986, by 
Charles M. Rehmus, referenced the Carrier's position on page 3, 
wherein i t was contemplated that prior riqhts Sacramento Northern 
employes night in the future come under the terms of the Western 
Pari f^ic/United Transportation Union bargaining agreement and ^ n 
t h a t — c a s i such individuals shouldalso becovered by the 
Western Pacific/United Transportation Union fringe benefit 
package". 

The arbitrator concurred with the Carrier's position and held 
that Sacramento Northern employes shall have their health and 
welfare coverage transferred after working Western Pacific 
assignments for six (6) months. 

The agreement, awards and Union Pacific Railroad's very own 
position, clearly demonstrates that the employes must be 
transferred to Missouri Pacific Employes Health Association, our 
affiliated health care provider. 

Although our research continues, we have positively identif.red a 
minimum of thirty-two (22) prior right Union Pacific yardmen who 
have been in the Kansas city terminal since the merger. 

Mr. Naro, we have been very patient in working with you on this 
matter; however, the time has come when we must insist this 
inequity be corrected. 

We request that you take the necessary steps to transfer prior 
right Union Pacific yardmen in the Kansas City terminal to our 
affiliated health care provider. Having established the 
transfers are mandatory to comply with the agreement and awards, 
we will expect this to be accomplished prior to September 1, 
1991. 

In the event this i s not accomplished, proceedings will be 
instituted to collect a l l monthly health/welfare premium payments 
which are improperly withheld from our health care provider. 

Yours trulyjy 

M. B. Futhey, Jr. 

KRG:cww 

^^9® ^ EM.PLCYEES'EXHIBIT—£ 
Pa Ee—aL o f—iL . 



NATIONAL RAILROAD ADJUSTHENT BOARD Award No. 24158 
For* 1 pjj^Sx DIVISION Docket No. 43826 

92-1-91-1-U-1666 

The Fltst Division consisted of the regular members and lo 
addition Referee John C Fletcher when award wes rendered. 

(Union Pacific Railroad Company 

PAATIfcS TQ DISPl'TE: ( . „ , „ 
~ - ~ (Unlf^d Transportation Union 

STATEMENT OF CLAIM; 

"Are Union Pacific (Central Region) employees working 
within the Kansas City Terminal required to join the 
Missouri Pacific Hospital Association or do they have 
the right to maintain their membership ?n the Union 
Pacific Railroad Employees Health Systems." 

FINDINGS: 

The First Division of the Adjustment Board upon the whole record and 

a l l the evidence, finds that: 

The carrier or carriers and the employe or employes Involved in this 
dispute are respectively carrier and employes within the meaning of the 
Railway Ubor Act as approved June 21, 1934. 

This Division of che Adjust'^nt Board has jurlsc'lctlon over the 

dispute Involved herein. 

Parties to said dispute waived right of appearance at hearing thereon. 

As a result of a decision In a New York Dock arbitration. Missouri 
Pacific and Union Pacific yardmen within Che Kansas City terminal were merged 

x:/:utr„ Tit̂ ẑ L" -jf ;?Hrs?„t". 
Pacific C o S t t e ; 5s opposed to forcing a transfer from the UP H°»P 
I::o;iatlon to the MP Association. Carrier. Pet tloner herela J^J*! 
„ ^uî u u^onJral A!?<soclatlor. the employees belong to. It only seeKs a aetet 
" , . T t t Z Z l Tlie Z l T t l l^otll i J ^ l l m . ot being the r.= lpU„t of c U l . , 
from one committee or the other. 



Form 1 
P̂ ge 2 

Award No. 241S8 
Docket No. 43826 
92-1-91-1-U-1666 

This Board Is aware of only one other Instance where a similar Issue 
has been adjudicated by arbitration In this Industry. In New York Dock arbi
tration Union Ptrif lc Railroad System Sacramento Northern Railway Company v. 
" ed T T I ^ i ^ t l o n union. Rehius. Arb.. ( m t ) , a aetermlnatl^n wai m̂ de 
that prior rights Sacramento Northern employees working on the Western Pacific 
i^:.'af?er six months, be transferred to coverage undar rhe WP-UTU hea th and 
welfare program. The underpinning for this conclusion seems to be the fact 
that health and welfare benefits arise from the Collective Bargaining Agree
ment and b.ecause prior rights SN employees would be working under Jje WP 
Agreement U was procedures flowing from that Ajreement which should dictate 
benefits. 

This Board concurs with this basic notion. The Aĵ reement that con
trols the b.islc elements of the job should aiso control health and welfare 
provisions arising from employment under thac Agreement. LP prior rights 
employees, while working In the Kansas City terminal will be subject to the MP 
freemen All facets of their service will be controlled by UTU-MP nego-
tllted provisions. This should also Include their health and welfare benefits. 

Accordingly, the Board remands the matter to the parties with the 
directive that procedures be Immediately established for the transfer of UP 
prior rights employees to the MP Hospital Association. The procedures should 
also provide appropriate flow back provisions In the evenn an employee exer
cises his prior rights to a UP assignment. 

A W A R D 

Claim disposed of In accordance with the Findings. 

NATIONAL RAILROAD ADJUSTMENT BOARD 
By Order of First Division 

Attest 
ncy J/^rver - Executive Secretarj 

Dated at Chicago, Illinois, this 5th day of August 1992. 



CASE NO: 91-1-U-1666 

PARTIES) 

TO ) 

DISPUTE) 

FIRST DIVISION 

UNITED TRANSPORTATION UMON (C & T) 
(Missouri Pacific Upper Lines) 

VS 

UNITED TRANSPORTATION UNION (C 4 T) 
(Union Pacific Railroad - Central Region) 

FILE NO. 0915-12 

gT&TFMFNT OF CLAIM: 

Are Union Pacific (Central '^^9^on) 
employees working within the ^Kansas Citv 
T>rminal required to :)oin the Missouri 
I a c i f i c Hospital Associaticn or do they 
have the right to maintain th e i r membership 
in the union Pacific Railroad Employees 
Health Systems. 

STATEMENT OF FACTS; 

The Kansas City terminal, Missouri Pacific and Union Pacific 

yardmen, functions were merged into one (1) operation under 

Arbitration Award of Nicholas H. Zuitas, dated September 9, 1983 

(attached as Exhibit No. 1). 

The Arb i t r a t i o n Award (Exhibit No. 1) held that the single 

combined terminal w i l l be "controlled by Missouri Pacific" and 

governed by the agreement between Missouri Pacific and the 

"United Transportation Union which governed Missouri Pacific 

operations". 
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Case No: 91-1-U-1666 

The UTU General Committee, r.nion Pacific (Central Region), forced 

the representation issue back to arbitration which resulted in 

Arbitrator Nicholas H. "lumas rendering a Clarification of Award, 

OP November 25, 1987 (attached as Exhibit No. 2). Arbitrator 

Zumas reaffirmed that representation of the Kansas City terminal 

cuployes is "exclusively vested in the Missouri Pacific General 

committee", and further held the Missouri Pacific General 

Committee represents " a l l employes in the Kansas City terminal, 

including prior-right Union Pacific employes". The Clarification 

of Award further pointed out that UTU President Hardin ruled, on 

Aiig'ist 30, 1984, that a l l former Union Pacific yardmen taking 

assignments in the Kansas City terminal will be placed under the 

jurisdiction of the UTU Missouri Pacific General Committee and 

transferred to the UTU Missouri Pacific Local Committee at Kansas 

City terminal, accordingly. 

All representation and membership rights of prior-right Union 

Pacific (Central Region) yardmen have now been transferred to the 

UTU General Committee (Missouri Pacific) with the exception that 

these employes have not been transferred into the Missouri 

Pacific Employes Health Association. 

An in-depth membership audit of Missouri Pacific Employes Health 

Association, prompted by the Missouri Pacific - MKT Merger 

Agreement, revealed that the transfer of prior-right Union 

Pacific (Central Region) yardmen working in the Kansas City 

teirminal had not occurred. 
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POSITION OF PETITIONER: 

The awards and rulings clearly establish that p r i o r - r i g h t Union 

Pacific (Central Region) yardmen working i n the Kansas City 

terminal are under the j u r i s d i c t i o n of the UTU (Missouri Pacific) 

General Committee and should be members of the Missouri Pacific 

Health Association. 

We wrote W. E. Naro, Director of Labor Relations, on July 25, 

1991 (attached as Exhibit No. 3), setting forth i n detail and 

referencing supporting material as to why the prior right Union 

Pacific (Central Region) yardmen should be members of the 

Missouri Pacific Employes Health Association. A copy of t h i s 

l e t t e r (Exhibit No. 3) was furnished General Chainnan Eickmann on 

the Union Pacific Railroad (Central Region). 

The question of health care and a f f i l i a t i o n was addressed by the 

Union Pacific Railroad on i t ' s Westem Region, Sacramento 

Northern, and ruled on by Arbitrator Charles M. Rehmus in OEinion 

and Award, to Question No. 1, rendered July 28, 1986 (attached as 

Exhibit No. 4). 

The position taken by the Union Pacific Railroad i n that case 

supports our position in the instant dispute. Page 3, of Exhibit 

No. 4, states in part: 

This Agreement spe c i f i c a l l y contemplated 
that prior rights SN employees might in the 
future come under the terms of the WP/UTU 
bargaining agreement. In that case such 
individuals should also be covered by the 
WP/UTU fringe benefit package. 
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Arbitrator Rehmus concurred with the Union Pacific Railroad's 

position and held that individuals should be transferred to the 

health and welfare package of the UTU bargaining agreement they 

are working under irrespective o^ their p r i o r - r i g h t status. 

The id e n t i c a l situation exists at Kansas City terminal wherein 

p r i o r - r i g h t Union Pacific yardmen are working under the UTU 

(Missouri Pacific) collective bargaining agreement and they 

should, likewise, be transferred to the UTU (Missouri Pacific) 

health and welfare package. 

The award (Exhibit No. 4) rendered on th i s property sets a 

precedent and should be applied evenly throughout the Union 

Pacific System. 

Since the award (Exhibit No. 4) is on point, we hand delivered 

the award to General Chairman Eickmann i n June, 1991. His 

response was that i t did not matter what the award said, his 

position remained unchanged. 

On August 23, 1991, Mr. W. E. Naro, Director of Labor Relations, 

wrote General Chairman Eickmann and agreed with us that the 

employes should be transferred to the Missouri Pacific Employes 

Health Association (attached as Exhibit No. 5). The pertinent of 

his correspondence states, 

I t would appear, however, that the position 
of these employees i s identical to those 
Sacramento Northern employees covered by 
Referee Rehmus' award. 

General Chairman Eickmann bases his position solely on the fact 
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that prior-rights Union Pacific employes working in the Kansas 

City terminal retained a l l seniority rights on the Union Pacific 

Railroad (Central Region) and advances no other argument to 

supj. -t his position (attached as Exhibit No. 6). 

His position is totally erron-ious as previously explained and set 

forth by Arbitrator Rehmus (Exhibit No. 4). 

The fact that Union Pacific prior-right (Central Region) yardmen 

in the Kansas City terminal work under the UTU (Missouri Pacific) 

collective bargaining agreement, and health and welfare benefits 

arise from the collective bargaining agreement, mandates that 

Union Pacific prior-right yardmen become members of the Missouri 

Pacific Employes Health Association whi-ih i s a part of our 

collective bargaining agreement. A jreceaent has been set on the 

Union Pacific Railroad System, ani for reasons set forth, our 

position should be sustained. 

Respectfully submitted, 

M. B. Futhef, Jr. 
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SP/UP 
DecMibcr 1996 

DENVER HUB 
Deacfiiead 

Miles 

ST/OT 
Percent 

Miles to Total 
47.Dcnver MPU Pueblo 4«,731 1.011,072 12% 

72-Denvcr ED 118.980 1,954,218 24% 

796-GraiKl Jnnction East 778 5,283,179 64% 

WectTeam 

168.489 8^51.469 100% 



SP/UP 
December 19% 

DENVER HUB 

70-Denvcr ED, CoL Div 

72-Denvcr ED 

795-Denver 

795-Piieblo 

785-Grd Jnct 

Switchmen Percent 
Starts to Total 

4,916 

20 

9.000 

5,660 

5,726 

19% 

0% 

36% 

22% 

23% 

25,322 100% 

West Team 



In the matter of arbitration between 

United Transportation Union 

- and -

Union Pacific Railroad Company 

CARRIER'S SlJBMISSiniNJ 

Carrier s Statement of the Issue: 

Do the earner's Proposed Arbitration Awards constitute fair and equitable 
bases for the selection and assignment of forces under a New York Dt;M̂ \, 
proceeding so that the economics and efficiencies - the public transportation 
bcncti. - wh.ch the STB envisioned when it approved the undcrlving rail 
con.solidation of the SP into the Union Pacific will be achieved':'" 

INTRODI TTinN) 

The merits arbitration involved in this dispute is an arbitration proceeding govemed by the 

New YorK hoch labor protective conditions, which were imposed b> the Surface Transportation 

Board (STB I in Finance Docket No. 32760. A copy of Finance Docket No.3:760 ,s attached as 

^'^^^''"'^ ^•'^^'^'^ "i: and a cop> , i the New Vprk PorK conditions is attached as Carrier's Fxh.h.t -^^ 

Both the STB. in Finance Docket No. 32760, and the snecific language ofthe New 

lALci conaition.> make clear what is to be accomplLshed in this proceeding - th.- rr..,_„op.s necessary 

to achieve the underlying rail con.soIidation must take place. 

In Finance Docket No. 32760. the Commission said: 

•The basic framework for mitigating the labor impacts of rail mergers is 
embodied in the Ngw York Pork conditions, which have been held to 
satisfy the statutory requirements of 49 U.S.C. 11347. New York n^ry 
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Rv. v. United States. 609 F2d 83 (2d Cir. 1979). See New York Hnr)̂  
360 I.l.C. at 84-90. The New York Dock conditions provide both 
substantive benefits for affected employees (dismissal allowances, 
displacement allowances, and the like) and procedures (negotiation, if 
possible, arbitration, if necessary) for resolving disputes regarding 
implementation of particular transactions. We may tailor employee 
protective conditions to the special circumstances of a particular case 
but we will adhere to the practice which the ICC adopted in Railroad 
CCTi Mdation Procedures. 363 !. I . C. at 793. and to which it consistently 
adhc ;d. S££. BN^SF. slip op. at 79-81: UP/CNW. slip op at 94-96.' 
that employees are to be provided the protections mandated by 49 U. S. C. 
11347 unless it can be shown that, because of unusual circumstances, more 
stnngent nrotection is necessary." 

This charge is spelled out much more simply in the Conditions -

"Each transaction which may result in a dismissal or displacement of 
employees or rearrangement of forces, shall provide for the selection of forces 
from all employees involved on a basis accepted as appropriate for applicatior 
m the particular case and any assignment of employees made necessary by the 
transaction shall be made on the basis of an agreement ot decision undci his 
Section 4." (Camcr's Exhibit "2"! 

Quite simply, this is what the Carner is asking for in this arbitration proceeding - that the 

decision of this .Arbitration Board will provide for an appropriate rearrangement ef forces so that the 

economies and efficiencies of the underlying rail consolidation of the Southem Pacific Rail 

Corporation (SP) into the Union Pacific Railroad Company (UP) may be accomplished Thevc can 

be no doubt that this is a proper and worthwhile goal. The STB. on page 108 of Cariers Exhibit " I " . 

.said: 

"In sum. the merger benefits here outweigh any competitive harms 
of the transaction, and the public interest requires that we approve it." 

Because this Board sits as an extension of the STB and is bound to follow STB precedent and 

policy (STB prectident and policy incorporates all applicable ICC precedent and policy), the Carrier 

believes it is appropnate to review (1) the history of labor protective conditions in the railroad 



industry. (2) the history of the Section 11341 (a) immunity provision ofthe Interstate Co'ime • Act 

(ICA) and (3) a review/synopsis of the results of other New York Dock proceedings in i. railrc- . 

industry These reviews will provide this Arbitration Board with the background information neu Jed 

to recognize that the Carrier's two Proposed Arbitration Awards fiilly satisfy the requirements of New 

\'ork Dock - they provide for the efficient and economic rearrangement of forces in the Denver and 

Salt Lake City Hubs to achieve the public transportation benefits that are the basis for the undcrK ing 

rail consolidation. 

How ever, before beginning these reviews, there is one item which mu.st be addressed first. 

That item is the jurisdiction and authority of this Board. 

Jurisdiction and Authorit> of this Panel. 

It is the Carrier's position there can be no question LT's Proposed Arbitration Awards are 

"transactions" within the meaning of the STB's New York Dock conditions. Article I . Section 1(a) 

of New \oTk Dock defines a "transaction" as "any action taken pursuant to authorizations of this 

Commission upon which these provisions have been imposed." The STB"s predecessor, the ICC, 

explained the relevant inquiry as follows: 

"In our view, 'approved' transactions include those specifically authorized by 
the Commission, such as the vanous proposals we have approved which led 
to the formation of CSXT . . . and those that are directly related to and giv.̂  
out of or fiow from, such a .specifically authonzed Tansaction. The instant 
transaction, the transfer of the dispatching funcnons. falls into the latter 
category. The existence of this second category of transactions is implicit in 
the defininon of the term 'fansaction' in the standard labor protective 
provisions: '(A)ny action taken pursuant to authonzations of this Commission 
on which these provisions have been imposed.' New York Dock Ry. — 
Control - Brooklyn Eastern Dist.. 360 I.C.C. 60. 84 (1979) " 

This quote is from a case invoK ing CSX Corporation and the Dispatchers Union which the 



ICC reviewed in 8 I.C.C.2d 715. The case had its beginning in an arbitrat'on case decided by R -fere • 

Robert J. Abies. These cases are discussed at length later in this submission and may be found at 

Carrier's Exhibit "3". (the ICC decision), and at Can-ier's Exhibit "4". (Referee Abies' decision). 

UP's proposed combinations of operations, facilities and work forces at Denver and Salt Lake 

City to form single carrier operations clearly are "directly related to and grow out of. or flow from" 

the STB's decision in Finance Docke* No. 32760 authorizing UP to control SP. 

Since this is clearly a New York Dock transaction, this Referee oas jurisdiction under Ar- le 

1, Section 4 to inpose the implementicg agreements proposed by UF. As will be explained more fully 

later in this Submiss on, STB precedent and policy cleariy establishes both it and New York Dock 

arbitrators have authority under Sections i 1341(a) and 11347 of the Interstate Commerce Act to 

override Railway Labor Act (RLA) procedures and collective bargaining agreements as necessary to 

allow a earner to combine work forces and achieve the ctTiciencies which flow from a merger. TTius, 

as the ICC said in the CSXDispatchers case: 

"in light of the Supreme Court's decision in Train Dispatchers, there is no 
longer any dispute that under section 1134 Kat the Commission may cxcmp' 
approved transactions from certain laws, such as the RLA and collcciiv 
bargaining agreements srbject to the RLA. that wouid prevent the 
transactions from being earned out. This authonty extends to arbitrators as 
well, when they are working under the delegated authonty of the 
Commission." 

Because the Organization's probable objections to the Camer's Proposed Arbitration Awards 

will be contrary to well-established STB precedents, it is important to note that neutrals in .Article I . 

Section 4 proceedings are acting as an agent of the STB and are bound by controlling STB 

authonzations and decisions. In Indiana R.R. - Lease and Operation Exemption -Norfolk &. N\'. Rv.. 

Finance Docket 31464 (Julv 13. 1990) the ICC reiterated that an arbitrator is bound to follow th 



ICC's determinations conceming those issues on which it has ruled: " (I)n initially permitting 

arbitrators to decide, we assume that they will act within the limits of their jurisdiction and coasisten* 

with applicable precedent." 

Neutrals in New York Dock proceedings have consistently and cortectly recognized they must 

foltow precedent when considering issues laised in an Article I , Section 4 proceeding. The following 

are examples of this principle: 

Consolidated Raii Corp. and Monongahela Rv. Co. and BLE(E). Referee LaRoeco -
"(s)inct the Arbitrator denves his authority from the ICC. the Arbitrator mu.st strictly 
follow the ICC's pronouncements." 

United Transp. Union v. Illinois Cent. R.R.. Referee Fredenbcrger - "In determining 
this tlireshold question as well as any other rising under Article 1. Section 4 of the 
Conditions a Neutral Referee is bound and must be guided by the relevant 
pronouncements ofthe ICC as to the meaning and scope of the Conditions...." 

Norfolk &. W. Rv. and Brotherhood of R.R. Signalmen. Referee LaRocco - "This 
Committee LS a quasi-judicial extension of the ICC and thus vc arc bound to apply the 
ICC's interpretation of the Interstate Commerce Act aid the New York Dop' 
Conditions." 

Union Pacific R.R. and Amencan Train Dispatchers' Aŝ 'n., Referee Fredenbcrger 
"As the author of the ...Conditions, the Commission's interpretations of those 
eonditions. if directly on point a.'-e binding upon a Referee in an Article I. Section 4 
proceeding." 

BascJ on the foregoing, this Board has both the authonty and the duty, delegated from the 

STB pursuant lo Amuc I. Section 4 of the New York Dock conditions and sections 11341(a) and 

I 1347 ofthe Interstate Commerce Act. to adopt both of the Camer's Implementing Agreements. 

Those proposals are authonzed by and are fully consistent with the STB's decision authonzmg the 

merger of SP into UP, the New York Dock labor protective conditions imposed by the STB in that 

approval decision and the precedential decisitns applying those conditions. 



History of Labor Protective Conditions in the Railroad Industry 

The concept of labor protection for railroad employees began during the Great DcpressK ' i 

and. as might be expected, had its genesis as part of a consolidation effort. The Emergency Rai road 

Transportation Act of 1933 was designed to encourage consolidations uf facilities between cn ers. 

However, the Act also p.-oviHtd that there would be a "job freeze" so that any consolidation would 

not result in more unemployment. The Act was unsuccessftil because carriers were unwilling to 

achieve consolidations at the risk of a job freeze. In addition, the Act was temporary and scheduled 

to expire in June of 1936. 

The June 1936 expiration date is significant. Rafl labor was concerned that with the expiration 

ofthe Emergency Railroad Transport-;tion Act carriers would actively pursue consolidations without 

job freeze protection. During 1935 and 1036. labor worked for legislation which would provide even 

greater protection than the Emergency Raihoad Transportation Act had provided. The most pro-

labor of the nany legislative solutions was the Wheeler-Crosser bill, w hich provided for lifetime 

protection for employees wiio were depnved of employment as a resuh of a consolidation. The 

realities ofthe Wheeler-Crosser bill (management was afraid of the lifetime protection feature and 

labor feared for the constitutionality of the bill) led the parties to negotiate a labor protection 

agreement. That agreement is the Washington Job Protection Agreement of May 1936. 

While the W ashington Job Agreement co'i.stitutes the genesis of lab ?s protection in the 

railroad industry, it is important to note that it is an "agreement." In subsequent • cm. m.inagc 'nt 

and labor entered mto numerous .-igreements where management achieved flexibility economy anu 

efficiency in exchange for labor protection. However, over the years another form of protection 

evolved - protective conditions which were mandated (miposed) by the ICC as a condition of its 



approval of carrier-requested transacttons. That is tbe form of protection involved in this dispjtc. 

The ICC got into the protection business in a case'involving the trustees ofthe Chic.'.io. Rock 

Island & Gulf Company and the Chieago. Rock Island & Pacific Railway Company. In that cajc 

the ICC ruled that in order for the Commission to approve the Companies' request for the lease 

an-angement they desired, it would impose the following "Just and reasonable" employee protectUH? 

conditions: "that for a period not exceeding five years each retained employee should be 

compensated for any reduction in salary so long as he is unable, in the exercise of his senionty rights 

under existing rules anc' practices to obtain a position with compensation equal to his compensation 

at the date of the lease . . .." 

The ICC's decision was upheld m United States v l owden (308 US 225). In that decision, 

the Court said: 

"Nor do we perceive any basis for saying that there is a denial of due process 
by a regulation otherwise permissible, which extends to the carrier a pnvilege 
relieving it ofthe costs of performance of its earner duties, on condition that 
the .savings be applied in part to compensate the loss to employees occasioned 
by the pnvilege." 

Congress followed the ICC's lead and. in the Transportation Act of 1940. mandated employee 

protection. Specifically, the .\a covered mergers and consolidations subject to Commission approval 

and eranted employees who were adversely affected by such a Q-ansaction four years of protection. 

Over the last fifty-five years, both Congress and the ICC have addressed the temis and 

conditions of employee protection ,ind the New ^ork Dock labor protective conditions are the result 

of that evolutionaiy process. However, there is an even older evolutional^ process involving the 

ICC's role in mergers and consolidations; one that is equally as important as the evolutionary process 

involving labor protecnve conditions. That process mvolves the immunity power. 



Thf Ht:'̂ "^ Sertion 11341(a) Immiinin PrOVisiPn, 

There can be no doubt as to the importance ofthe immunity power. This power gives tl; 

STB and New York Dock arbitrators acting for the STB tbe authority to modify' collective bargaining 

agreements as necessary to cany out an STB-approved transaction. Wit lout this authonty. one of 

the key public ttansportation benefits of this or any merger - the creation of a single, coordinated 

work force - would be rendered impossible. Given this undeniable importance of the immunity 

power, this history is likewise of considerable importance. 

A good discussion of the role of the immunity clause is found in the ICC's report (Finance 

Docket No. 30.000) conceming the Union Pacific'Mis.souri Pacific'Western Pacific merger. The 

Commission's comments are both informative and instructional and are worth repeating. The relevant 

comments are as fo.'lows: 

"The Transportation Act of 1920 first established our junsdiction over 
railroad consolidat.ons now found in 49 U.S.C. 11341-11350. The effect of 
the 1920 .\cx was to give the Commission exc' usi ve jurisdiction over all 
phases of consolidations by regulated carriers .. . 

The Commission's Immimm Power The plenary and exclusive nature of 
Commission junsdiction over consolidations is confirmed by the immunity 
provisions which were added by the iransportation Act of 1920. TTie.se 
provisions are now contained in 49 U.S.C. 11341(a) which provides: 

'A carrier, corporation, or person participating in (the approved 
transaction) is c.vcmpt from the antitrust laws and from all other law. 
including State and Municipal law. as necessary to let that person 
carry out the transaction, hold, maintain, and operate property, and 
exerci.se control of franchuses acquired through the transaction.' 
(emphasis added by the Commission). 

The immunity clause is unambiguous on its face: it applies to all laws, both 
State and Federal, as necessary to allow implementation of an approvea 
consolidation, vVc arc bound to give effect to its terms, and it is unnecessary 
to engage in the methods of statutory cousirjction advanced by the SP. 



"The express immunity provisions of the statute arc a necessary complement 
to the Commission's authority to approve or disapprove consolidations, 
mergers, or acquisitions of control. Without the immunity provisions of 
section 11341(a), approvec transactions would be subject to attack under 
various Federal and State laws. Ondercutting our authority to supervise the 
national transportation network. 

"The courts have recognized the broad reach of our immunity power. Suits 
based on statutes other than the Interstate Commerce Act. challenging 
Commission-approved ô ansactions, have been regularly dismissed on the 
basis of the immunity provisions of section 11341(a)...." (366 I.C.C -t62, 
at 556-557) 

It is important to note that one of the cases cited by the Conunission where challenges based 

on other statutes were dismissed involved a challenge based on the Railway Labor Act. In that case. 

Broiheih.iod of Locomoiive Engineers v. Chicago & N. W. Ry. .314 F.2d424(8th Cir. 1963). the 

Court descnbed its charge as follows: "We thus direct our attention now to the basic issue f 

whether the statutory' authonty conferted upon the ICC by the Interstate Commerce .Act to approve 

and facilitate mergers of earners includes the power to authorize changes in working conditions 

necessary to effectuate such mergers." 

The Court had to deal with the basic issue of what happens when two Federal statutes at"" in 

conflict. In that case, the two statutes were the Interstate Commerce Act and the Railway Labor 

Act. The Court found that the Interstate Commerce Act took precedence. Specifically, the Court 

said: 

"While the three Supreme Court cases just discussed do not deal directly A ith 
the specific problem now confronting us (namely, whether the ptovi.Mons 
relating to merger and providing for compensation for affected employees 
take precedence over the provxsioriS of the Railway Laboi .\cX) in the situation 
here presented we believe that the ca.ses afford veiy substantial support for the 
view that Congress intended the ICC to have jurisdiction to prescribe the 
method for determining the solution of labor problems arising directly out of 
approved mergers. Thus, like the tnai court, we come to the conclusion that 



to hold otherwise would be to disregard the plain language of section 5( 11) 
conferring exclusive and plenary jurisdictbn upon the ICC to approve mergers 
and rebeving the carrier from all other restraints of federal law." (p. 431-432) 

A copy of Brotherhood of Locomotive Engineers v. Chicago dc N. W. Ry. is attached as Camer's 

Exhibit "5". 

The ICC conrinued to hold to its position that it had exclusive jurisdiction over mergers and 

was authorized by Congress to set the terms and conditions for the transactions involved in mergers. 

In Sub-No. 25 to Finance Docket No. 30,000 (the LT/MPAVP merger docket), the ICC's junsdiction 

to exempt a transaction from the requirements of th<; Raflway Labor Act was challenged by tl.e BLE. 

The Commission rejected the challenge, saying: 

"The Commission's jurisdiction over railroad consolidations and trackage 
rights transactions, within :he scope of 49 U.S.C, ! 1343. is exclusive. Our 
approval exempts such a ttansaction frcm the requirements of all laws as 
necessary to permit the transaction to be earned out. and includes an 
exemption from the requirements of the RL.A." 

A copy of Sub-No. 25 is attached as Camer's E:'chibit No. "6", 

The ICC continued to address the seciion 11341(a) immunity question. In a decision 

involving the Norfolk &. Westem and Southem Railway Companies and the Dispatchers 

Organization, the ICC made the following comments: 

"However. Artic!-̂  Section 4 of New York Dock provides for compul.sory . 
binding arbittation of disputes, I; has long been the Commission's v iew that 
pnvate collective bargaining agreements and RLA provisions must LMVC way 
to the Commission-mandated procedures of section 4 when parties are unable 
to agree on changes in working conditions required to implement a transaction 
authorized by the Commission. Absent such a resolution, the intent of 
Congress that Commission-authorized transactions be consummated and fully 
implemented might never be realized. Moreover, 49 U.S.C. 11341(a) 
exempts from other law a earner participating in a .section 11343 ttansaction 
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as necessary to cany out the ttansaction." 

A copy of ICC decision 4 I.C.C.2d 1080 is attached as Carrier's Fxhihjt "7 " 

The Commission continued to develop is position regarding its immunity pow er. In a CSX 

Corporation conttol case involving the Chessie System and the Seaboard Coast Line, the Commission 

reviewed its own history regarding section 11341(a): 

"As noted eariier in this decision, the court of appeals remanded to the 
Commission the question of whether section 11341(a) may operate to 
override the provisions of the RLA. In our decision . . . we said that wc 
would address a.id explain our views on this issue. We do so here. 

"Despite some labor suggestions to the conttary. we do not beheve the 
Commission is prevented by the Carmen decision from finding that section 
11341 (a) may displace Railway Labor Act procedures (that decision found no 
exemption for conttacts' because that term, unlike 'law' does not appear in 
section 11341(a) to exempt mergers and consolidarions from the RLA at least 
to the extent of our authonty under section 11347. Thus we consider our 
section 11341(a) authonty in the context of mergers and consolidations a 
mirtor image' of our 11347 power. To the limited extent ;as descnbed in this 
decision or established by arbittators) that we are able to act under section 
11347, we are also able to foreclose resort to RLA procedures. 

"We base our assertion of this authonty pnncipally on several grounds: (I) 
the language ofthe statute, which exempts tta-isactions approved bv us under 
Subchapter III of Chapter 113 of the Imerstate Commerce Act'from the 
antitrust laws and from all olher law;' (2) the legislative history ofthe 1978 
codification ofthe Interstate Commerce Act which shows that the exemption 
found in section 11341(a) 'from the antiDij.st laws and from all other law. 
including State and municipal law' clearlv embraces exemption from all other 
Federal law a the new language was substituted for fonner section 5( I2) s 
'of all ofthe resttaint. limitations, and prohibinons of law. Federal. State, or 
municipal' to eliminate redundancy . . . ; and (3) several Court of Appeals 
decLsion-s. including a eoncun-ing Supreme Court opinion., indicating that the 
Commission had the power to displace the RLA m the circumstances present 
in those cases." 

A copy of 6 I.C.C.2d 715 is attached as Camer's Fxhibit "8" 

The Supreme Co.irt of the United State. tinaUy directly dealt with the mununity issue in two 

n 



cases that were decided by the Court ii 1991 - Noifolk and Western Railway Company v. Ameru 

Tram Dispatrners Association and CSX Transportation . Inc v. Brotherhood of Railway Carmen 

(Train Dispatchers) The Court, in agreeing with the ICC's long-standing view regarding the section 

11341(a) unmunity issue, ruled: 

"Our detennination tha section 11341(a) supersedes collective-bargainine 
obligations via the RL/ as necessary to cany out an ICC-approved 
transaction makes sense of the consolidation provisions ofthe Act. which 
were designed to promote "economy and efficiency in interstate transportation 
by the removal ofthe burdens of excessive expendrture The Act requires 
the Comn-jission to approve consolidations ui the public interest 
Recognizing that consolidations in the public mterest will 'result in wholesale 
dismissals and extensive transfers, involving expense to ttansfen-ed employees' 
as well as 'the loss of senionty nghts'. the Act imposes a number of labor-
protecnng requirements to ensure that the Commi.ssion acconunodatcs the 
mterests of affected parties to the greatest extent possible . . . Section 
11341(a) guarantees that once these interests are accounted for and once the 
consolidation is approved, obligations imposed by laws such as the RLA will 
not prevent the efficiencies of consolidation from being achieved. If section 
11341 (a) did not apply to birgammg agreements enforceable under the RLA 
rail earner consolidations would be difficult, if not impossible, to achieve 
Tlie resolution process for major disputes under the RLA would so delay the 
proposed ttansfer of operations that any efficiencies the can-iers souiiht w'ould 
be defeated . . . (resolution procedures for major disputes virtually' endless') 
• . . (dispute resolution under RLA involves an almost intcmimabre process') 
. (RLA procedures arc purposely long and drawn out') The immunity 
provision of section ! 1341(a) is dcsiened to avoid this result " (494 I S 1 ! 7 
at p. 133) • • 

A copy of Tram Dispatchers is attached as Camcr's Fvhjbit "0" 

There can be no doubt as to how the STB and the Supreme Court believe the sectio • 

11341,a) immunity provision is to be applied Its application by the ICC. and now by the STB, has 

resulted in the ftindamental stnicture ofthe Ivgw York Pork labor protective conditions. That 

fundamental .stnicture is the trade-off between employee protection and a dispute resolution process 

outs.de of a.̂ d quicker than the Railway Labor Act. Without this fundamental sttucture ofthe 
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York Dock conditions, the public good would ir the .same shape it was in with the Emerecncv 

Railroad Transportation Act of 1933 - even though :ofisolidations are in the public good, no .tilroau 

would pursue them because of the fear of excessive empfoyee protection without some guarantee that 

the "virtually endless" resolution procedures under the Railway Labor Act would be set aside. The 

ICC again reiterated the importance of this ttade-off in its decision in Finance Docket 32133 (the 

UP/CNW merger decision) when it said: 

"That framework provides bah substantive benefits fo; affected 
employees . . . and a procedural mechanism . . . for resolving disputes 
regarding implementation of particular ttansactions made possible by 
the underiying rail consolidation." (Canier's Exhibit "1 at p. 95) 

Additional guidance wiich the ICC gave rega'-ding the application ofthe section 11341(a) 

immunity provision is also found elsewhere in the UP'CNW merger decision. The ICC .specifically 

addressed several ;ispet?s of the irrununity provision with the following comments: 

"THE SECTION 11341(a) IMMUNin' PROVISION. The e.xcmpnve 
power of section 11341 (a) i.s n, t limited to the financial and corporate 
aspects of the approved conttol transactton but reaches all changes that 
logically flow from that ttansaction. The Commission, however, has never 
required applicants to identify all anticipated changes that might impact on 
CBAs or RLA nghts. Such a requirement could negate many benefits from 
changes »hat only become apparent af̂ er the consummation. Moreover, there 
IS no legal requirement for identification, since section 11341(a) is self-
executing.' that is. its exemptive power is effecrive when necessary to permit 
the canymg out of a project. Put anotntr v.ay. the exemption does not 
depend on a Commission finding that it is applicable. We will not limit the use 
of section 11341(a) by declanng that it is available only in circumstance 
identified prior to approval." 

Theie can be no doubt, based on the above cited decisions, that the section 11341(a) 

immunity provision gives the Commission (and arbittators acting for the Commission in Section 4 

Ngw York Dogk arbitrations), the authonty "to overtidc the RLA or CBAs negotiated thereunder" 

13 



in order lO carry out an approved ICC ttansaction. The following section is a review of hr v 

arbittators, the ICC. courts and implementing agreement negotiators have responded to this 

challenge. 

The History ofthe Results of Other New York Dock Proceedings within thp Inrin^^p, 

Since October 19. 1983 decision in the UP/MPAVP merger (Carrier's Exhibit "4") the 

ICC/STB has consi sf; it ly ruled it has, and by extension New York Dock arbittators have, the 

jun.sdictional authority to tt^nsfer woric and employees from one collective bargaining agreement to 

another, notw ithstand'ng conttary requirements of the Railway Labor Act or collective bargainine 

agreements. 

The OcXo\ 19. 1983. decision gave Union Pacific the legal foundation needed for its 

strategy in the implementing agreemeni negotiations concerning the merger ofthe MP and WP into 

UP. That strategy was. and is. that employees of the involved railroads at each common location 

would be placed on a single senionty roster and would then work under a single co!le:tive bargaining 

agreement. In addition, this negotiating sttategy was based on the position that the Now '̂ork Dock 

conditions aUowed for an ovemde of the RLA and CBAs. This strategy also applied to all resulting 

arbitration for the UP/MP W'P merger. 

As required by controlling decisions regarding the STB's authority in merger ttansactions. 

the referees involved m those arbittations accepted Union Pacific's position regarding the section 

11341(a) immunity prov ision. Decisions by William E. Fredenbcrger. Jr.. Dr. Jacob Seidenberg and 

Judge David H. Brown, conectly applying ICC alings. all commented favorably on Union "Pacific's 

approach. Referee Fredenbcrger niled on a case involving the UP and WP merger and the 

Dispatchers Organization; Referee Seidenberg dealt with a ca ,e mvolving the UP and MP merger 
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and the BLE; and. Referee Brown dealt with a case involving the UP and MP merger and the BLE. 

In his case. Referee Fredenbcrger made the following comments conceming the transfei of 

work from the Westem Pacific Dispatchers Agreemeî t to Union Pacific dispatchers: 

"In another proceeding involving Finance Docket 30,000 decided October i 9. 
1983, the ICC also determined that the Railway Labor Act and existine 
collective bargaining agreements must give way to the extent that the 
transaction authorized by the Commission may be effecttiated. Given the 
Commission's ruling noted above with respect to the specific ttansfer of work 
m this case this referee concludes that neither the Railway Labor Act or 
existing protective and schedule agreements, even when considered in the 
context of Sections 2 and 3 of the New York Dock conditions, impair the 
Referee's junsdiction under Article I , Section 4 of the New York Dock 
conditions to resolve the impasse concemmg ttansfer of the work in this 
case." 

A copy of Referee Fredenberger's decision is attached as Carrier's Exhibit "10" 

Referee Seidenberg. in a case involving the ttansfer of work from the former Missouri 

Pacific BLE agreement to coverage by the Union Pacific BLE agreement, made the following 

comments conceming the importance of the ICC's October 19. 1983 df cision: 

"We find that, despite the weight of arbittal authoniv that was formerlv in 
effect prior to the ICC October 19. 1983 Clanfication Decision, tho.se 
arbitration awards must now yield to the findings of the Clarification Decision. 
I.e.. that in effecting railroad consolidations the Commission's junsdiction is 
plenary and that an aroittator functioning under .Article I . Section 4 ofthe 
labor protective conditions, is not limited or restncted by the prov isions of anv 
laws, including the Railway Labor Act. and that the arbittation provisions of 
the Ngw York Dock Conditions arc the exclusive procedures for rcsolvinu 
disputes ansing under the Consolidation. We find that the interpretation and 
application of the Commission as to the scope of its prescnbed labor 
conditions in the instant case, has to be given greater weight than an 
arbitration award also pertaining to the scope of these labor protective 
conditions." 
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In addition. Referee Seidenberg had this to say about the specific transfer of work involved in 

that case: 

"In summary wc are aware that any consolidation of rail properties disturbs 
the status quo and is unsettling to the affected Organization and employees. 
However, the Interstate Commerce Commission held that the Consolidation 
hcte in issue, with the prescribed labor conditions, is consistent with the public 
interest (366 ICC 619). and it must be accepted disturbing as it may be. ev en 
to the extent of doing away with the MP August 10, 1946 Local Agreement. 
We find that the Carriers have sought to select and assign the forces, in a fair 
and reasonable manner, and still achieve the efficiencies and benefits which 
were the prime motivations fcr seeking the Consolidation. We find that 
conducting all three common point operations under the UP operating rules 
and schedule rules are not inconsistent with these objectives, since the UP has 
common control of the consolidation." 

A copy of Referee Seidenbert 's BLE decision is attached as Carrier's Exhibit "11". 

Referee Brown went into great detail in discussing the jurisdictional issue since the UTU was 

challenging the referee's authority to move employees from coverage under the MP collective 

bargami ig agreement to coverage under the UP agreement. Even though Referee Brown declined 

to !ssuc a ruling in thi: case (he did so for reasons unrelated to the junsdictional issue), his comments 

on the jun.sdictional issue are worth reciting here: 

"The jurisdiction of this arbittal committee is denved from the Interstate 
Commerce Commission, which derives its authonty from Congress as set 
forth in Revised Interstate Commerce Act. 49 U.S.C.A. Sees. 11341(a) and 
1 1347. This committee is a creature of ICC and is chartered to exerci.se a 
measure of the authonty of ICC m order that final and effecnvc resolution 
may be had in relation to multi-party disputes which will assuredly nsc when 
employees compete for job assignments and union committees contest for 
tr ens and temtory. 

"The authority of this panel is circumscribed not by the Railway Labor Act. 
but by the mandate ofthe Inter.state Cc nmercc Commission, and, subject to 
the will of tne ICC. wc are commissioned to exercise its full authonty to 
achieve a fair and equitable resolution of the dispute before us. The ICC's 
authority in such cases as that before us is plenaiy and exclusive . . . . 
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"And indeed, without such authority vested in some board or agency :t is not 
reasonable to expect that matters such as those before us could ever be 
resolved, since it is clearly in the interest of one or more partisans to maintain 
the status quo in one or more details . . . . " 

"We therefore conclude and find that this committee has jun.sdictton to 
ttansfer work from the MP to the UP is such is deemed appropnate in civ ine 
effect to the ICC decisions in the several dock'*ts herein involved. W e further 
find tha* should circumstances reflect that placing th^ ttansferted w ork under 
the UP collective bargaining agreements would be the nv-st appropnate means 
for giving eiTect to such decisions, this committee has jurisdiction tc do so." 

A copy of Referee Brown's decision is attached as Carrier's Exhibit "12". 

Even though these decisions were rendered several years before Train Dispatches, and even 

though there were many twists and turns in the road as the ICC, the courts, arbitrators, railroads and 

un'ons dealt with the section 11341(a) unmunity provision issue, what Referees Frct'enbcrger, 

Seidenberg and Brown said in these four decisions accurately reflects the curtcnt state ofthe law. 

Pnor to Train Dispatchers, other referees sttnggled m other cases involving ICC-approved 

transactions with the issue of ovemding the RL.A and CBAs, and :hey did so without the guidance 

prov ided by the Supreme Court. Yet, those referees were able to make cortect decLsions even in 

cases w here both work and employees were transfertcd from one agreement to another or ev cn when 

one agreement was eliminated. 

On September 25. 1985. Referee Robert .Abies, in an arbitration involving the Norfolk and 

Western Railway Company. Interstate Railroad Company. Southem Railway Company and the 

United Transponation Union, confronted the following issue: "Does this arbitratton panel have 

junsdiction to consider tht wontent of an implementing agreement where an existing contract would 

be changed and. if so, what shall be the contents of that implementing agreemenf;*" Actually, the 

issue was even more dramatic than a "change" in an existing contr act; the implementation of the 
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carriers' proposal would lead to the elimination of the Interstate collective bargaining agreement 

Referee Abies placed the Interstate trainmen under the N&W agreement with the foil- wing 

comments: 

"No responsible court would ultimately refuse to order an implementing 
agreement under the disputes settling of Section 4. Only the 27 trainmen off 
the Interstate Raitoad who did not ratify the tentative agreement of A pril 27. 
1985. are holding out on woridng under the N&W conn-act. All other unions 
in this case bave accepted the same or similar agreement, including 
organizations representing firemen, engineers, clerks and maintenance of wav 
employees. 

"Labor protective conditions are in place. 

"There is no legal public pobcy, or common sense reason not to decide at this 
level of proceedings what will eventually be decided, i.e.. an implemcnnng 
agreement to accomplish the purposes of an authorized consolidation." 

A copy of Referee Abie's Interstate decision is attached as Carrier's E.xhibit "13". 

On May 19. 1987, Referee Robert O. Hams deah wilh a case involving the transfer of union-

rcpresentrd dispatchers to a location where the work in question was performed by non-represented 

employees. Challenges to the arbittation panel's junsdicrion by the Dispatchers' Union, as well as 

challenges as to whether such a transfer constituted an appropriate rearrangement of forces, were the 

questions before Referee Harris. He dealt wnh the jurisdictional issue first: 

"The panel hearing the instant dispute has exactly the same authority as that 
noted by Arbitrator Brown, quoted above. Whatever may have been the v lew 
prio; to the ICC decision m the Maine Centta' case, it is clear that the ICC 
believes that its order supersedes the Railway Labor Act protection. While 
it did not state specifically that the inconsistencies between Sections 2 and 4 
of New York Dock conditions are to be resolved in favor of Section 4. that 
rcr.cliision is inescapable. Furthermore, as a creature of the ICC. this panel 
•s bound to the ICC view." 

-xt. Referee Harris dealt with the rearraneement of forces issue: 
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"It is clear that if the employees who are moved to Atlanta are consolidated 
with the present Atlanta employees, the present collective bargaining 
agreement between N&W and ATDA frnf not be carried alonĵ ,. however this 
does not change the nghts of individual employees . . . . What is lost by the 
transfer i' the incumbency status of the ATDA . . . The protections afforded 
by New York Dock are to individual employees, not to their collective 
bargaining representatives." 

A copy of Referee Harris' decision is attached as Carrier's Exhibit "14". 

Rpterees Fredenbcrger. Seidenberg. Abies and Harris correctly interpreted and applied the 

ICC's view of the 11341(a) immunity provision and clearly understood that the purpose of ar. ICC-

approved merger was to achieve economies and efficiencies in the operations of the merged carriers 

that would be in the public interest. 

After Train Dispatchers, the ICC al.^ took guidanee from the Supreme Court's decision. In 

Finance Docket No. 28905 (Sub-No. 23). a case involving CSX and the ATDA. the Commission 

said: 

"We see nothing m the Supreme Court's decision in Train Dispatchers that 
would alter our earlier findings on this point. In fact, if anything, the Court's 
decision, which upheld this Commission's views regarding the immunity 
provisions of secrion 11341(a). sttengthens this reasoning, lhe Court 
discussed the ICA's goal of promoting economy and efficiency in interstate 
tran,sportation. It is also noted Congress's recognition that consolidations in 
the public interest will result in 'extensive ttansfers. involving expen.sc to 
transferred employees." 

"In view of this language, we believ e that our approv al of future transactions 
that may logically anse out of a consolidation transactton. even though they 
are not mentioned at the time of the onginal transaction's approval, is 
consistent with the ICA's goals, as expressed by the Court . . . . Obviously, 
then, as far back as 1980 we contemplated that the applicants could 
undertake operational changes to improve efficiency which we had not 
considered in the decision and that specific approval of these coordinations 
was not necessary. To the extent these changes adversely affect employees, 
they are entitled to the full panoply of protective benefits available to rail 
employees adversely affected by a ttansaction approved by us." 
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This is the case mentioned earlier and it is attached as Carrier's Exhibit "3". 

Federal courts also took guidance from Train Dispatchers. The Railway Labor Executives 

Association (RLEA). in 987 F.2d 806. and the ATDA. in 26 F.3d 1157, both went to coun to 

challenge I*_ C decisions involving ICC re 'ew of arbitration awards. In the RLEA case, the United 

States Court of Appeals for the Disnict of Columbia Circuit, addressed the issue of what it takes to 

override CBAs to effectuate an ICC-approved consolidation: 

"What, then, does it mean to say that it is necessary to moJ' "y a CBA in order 
to effectuate a proposed transaction? In this case the Commission rea.sonabIv' 
interpreted this standard to mean 'necessary to efTectuate the purpose of the 
ttansaction.' If the purpose of the lease ttansaction were merely to abrogate 
the terms of a CBA. however, then 'necessity' would be no limitation at all 
upon the Commission's authority to set a CBA aside. We ook therefore to 
the purpose for which the ICC has been given this authonty. That purpose is 
presumably to sec xe to the public some ttansportation benefit that would not 
be avaflable if the CBA were left in place, not merely to ttansfer wealth from 
employees to their employer, '̂'iewed in that light, we do not see how the 
agency can be said to have shown the 'necessity' for modifying a CBA unless 
It shows that the modification is necessary in order to secure to the public 
some transportation benefit flowing from the underlying transaction (here a 
lease). 

"Traasportation benefits include the promotion of'safe, adequate, '.conomical, 
and efficient transportation.' and the encouragement of '.sound economic 
conditions . . . among earners.'" (p.815) 

A copy of this decision (known as Executives) is attached as Carrier's Exhibit No, "15". 

The case involving the ICC and the ATDA also was heard by the Court of Appeals for the 

Dis' of Columbia. In that case, the Court made a variety of comments conceming the proper 

application of the New '̂  oik Dock condittons: 

"Section 4 does not provide a formula for apportioning the 'selection of 
forces.' Instead, it frees the hand of the arbiti tor to fashion a solution that 
is appropnate for application in the particular case.'" (p. 1163) 
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"The Union next attacks the ICC's finding on the merits, arguing that the four 
Corbin employees were capable of performing.the work in Jacksonville and 
that there was thus no need lo give it to non-union employees. The argument 
misapprehends the standard of necessity. In Executives, we held that to 
satisfy the necessity' predicate fof overriding a CBA. the ICC must find that 
the underiying ttansaction yields a ttansportation benefit to the public; not 
merely (a) ttansfer (of) wealth from employees to their employer.' In other 
words, the benefit cannot arise from the CBA modificatio". itself; considered 
independently of the CBA. the ttansaction must yield enhanced efficiency. 
greater safety, or some other gain." 

"We find reasonable ihc ICC's view that the section 11341(a) exemption for 
'approved...transaction(s)' extends to subsidiary ttansactions that fulfill the 
purposes of the main conttol transaction....The New York Dock conditions 
define 'ttansactions' as 'any action ta.Ven pursuant to authonzations of this 
Commission on which these provisions have been imposed'...The ICC adopted 
this definition at the urging of labor unions, who insisted tl ai labor protections 
must extend not only to workers displaced by the main 'ontrol transarnon 
but also to these displaced by later, related resttucturings . . . . The ICC's 
elastic construction of approved ttansaction' in this case mirrors this settled 
understanding." 

A copy of the ATDA case is attached as Camer's Exhibit "16", 

The ICC had the opportunity to apply the Court of Appeals decisions when it reviewed 

several arbitration awards which had been appealed to the Commission. All of the cases involved the 

acquisition by Fox Valley and \\'estcm Railroad Company of the Fox River Valley Railroad 

C orporation and the Gret-n B?y and Westem Raihoad Compary. A conuiion issue in .some of these 

cases involved the issue of'.nc ICC s authonty to ovemde collective bargaining agreements. The 

follow ing arc the ICC's comments on this issue: 

"It IS now well cstabli.shcd that these CBA terms (rates of pav. n'les. and 
working conditions) can be modifieo by us or by an arbitrator as nceessarv to 
carry out an approved transaction " (Finance Docket No. 32035 (Sub-No. 2)) 

"V\'e uphold the arbitrator's rejection of UTU's request for preservation of 
prc-tran.saction rate, of pay. rules, and working conditions. On pages 7-X of 
his decision, the artdtrator determir ed that thio would undermine efficient 
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operation of the merged entity." (Finance Docket No.32035 (Sub-No. 3)) 

"The Sub-No. 4 appeal concerns the FRVR signalmen represented by UTL'. 
The parties failed to reach an implementing agreement, and the issues were 
submitted to arbittation. On August 13. 1993. arbittator Herbert L. Marx. Jr.. 
rendered a decision establishing an implementing agreement. He reiected 
UTU's request for preservation of rates of pay. mies and working conditions, 
and determined that preservation would thwart the ttansaction by blocking the 
creation of a 'single, coordinated work force.' 

"We will uphold Marx's award in Sub-No. 4 in its entirety. Marx's 
determinations as to preservation of rates of pay. mies. and working 
conditions in Sub-No 4 were appropriate under our Lace Curtain standard of 
review. Marx found (arbittation decision, p. 8) that F \ ^ ' "convincingly 
argues that FV&W will have a single integrated work force covenng the 
enttte system and determination of which assignments are GBV\ or FRVR 
positions would not be feasible or efficient." Finance Docket 32035 (Sub-
No. 4)) 

A copy of the ICC's decision in the Fox Valley and Westem case is attached as Camer's 

Exhibit ••]-". 

Al! of these decisions have combined to establish that the STB and its Article I . Section 4 

arbitrators have the authonty to modify collective bargaining agreements as necessary to realize 

merger efficiencies identified by the earner. One ofthe ICC's last labor protection decisions reviewed 

a New Yt)rk Pock arbitration award which had approved changes of the same kind as those proposed 

hy UP in this case. 

That award is a decision by Referee Robert .M. O'Bncn in a case invoKing the United 

Traasportation Union and the Brotherhood of Locomotive Engineers and CSX Transportation. Inc. 

A copy of Referee O'Bnen's CSXT BLE and UTU decision is attached as Camcr's Exhibit "!^" 

The Organizatioas appealed Referee O'Bnen's award to the ICC. On November 22, 1995. 

the ICC issued its decision reviewing the O'Bnen award. A copv of that ICC's decision is attached 
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as Carrier's Exhibit "19". 

Because of the thoroughness of both Referee O'Brien's award and of the ICC decision, 'he 

Carrier will discuss the award and the decision at considerable length. 

The case was the result of the following notiee which CSXT served on both the UTU and the 

BLE: 

"The January 10. 1994. notice advised the affected BLE and UTL' General 
Committees of Adjustment that CSXT intended to fully ttansfer, consolidate 
and merge he ttain operations and associated work on the former WM. 
RF&P and a portion of the former C&O in the area between Philadelphia. 
PA., Richmond, VA.. Charlottesville, VA., Lurgan, PA., Connellsville. P.A.. 
Huntington. W. VA. and Bergoo. W. VA This proposed consolidation 
would include al' erminals, mainlines, intersecting branches and subdivisions 
located in this temtory between southern Pennsylvania and southem X'lrginia. 
This temtory would be known as the Eastern B&O Consolidated Distnct. It 
would encompass seven (7) existing seniority distncts for ttain service 
employees and five (5) existing seniority distncts for engine semce 
employees." 

"The January 10. 1994, notice also advised the BLE and UTL' General 
Committees of .Adjustment that the aforementioned operations on the C&O. 
WM and RF&P would be merged into operations on the former Baltimore and 
Ohio Raihoad and the affected ttain and engine serv i c employees would be 
govemed by the existing collective bargaining agreements on the former B&O 
applicable to train and engine service employees. Additionally. CS.XT 
proposed that the working lists of the separate disoicts protv'cting serv ice in 
this territory would be merged, including establishment of common extra 
boards to protect serv ice out of the respective supply points that would be 
maintained." 

As this Board will discover when it reviews the Camer's Proposed Arbitration Awards, the 

approach ofthe CsXT and the Camcr in this case are highly similar, if not identical. .As expected, 

btith the UTU and the BLE challenged the CSXT's approach. It is anticipated the UTU will mount 

a similar challenge to Union Pacific's approach for the Denver and Salt Lake City Hubs. Referee 

O'Bnen's and the ICC's responses t 'he Organizations' challenges are most instiuctive and provide 
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this Board with guidance. 

Initially, Referee O'Brien made the following comments concerning his authonty and 

obligation: 

"It is a universally accepted principle that Arbittators appointed pursuant to 
Article 1, Section 4. of the New York Dock Conditions serve as an extension 
of the ICC. Since these Arbittators derive their authority from the ICC, they 
are duty bound to follow decisions and mlings promulgated by the ICC. The 
ICC has suggested that New York Dock Arbitt^iors should initially decide all 
issues submitted to them, including issues that might not otherwise be 
arbitrable, subject, of course, to ICC review. Consistent with that mission, the 
undersigned Arbittator hereinafter addresses the issues advanced by the UTU 
and BLE." 

TTie first challenge by the Organizations and Referee O'Brien's answer are as follows: 

"Has CSXT presented a 'ttansaction' as defined in Article I , Section 1(a) of 
the New York Dock Conditions?" 

"In this Arbittator's opinion, the operational changes proposed by the Cartier 
in its January 10. 1994 notice directly related to and flowed from the 
aforementioned ttansactions that were authonzed bv the ICC. Were it not 
for the ICC permission m those Finance Dockets. CSXT would have no 
authonty tr merge the B&O. C&O, WM and RF&P temtoncs into a single, 
discrete rail freight operation. To this Arbittator. there is a direct causal 
relation between the mergers and coordinations sanctioned bv the ICC in the 
Finance Dockets cited in the Camer's Januaiy 10. 1994. notice and the 
operational changes it sought to implement on the former B&O. C&O. W W 
and RF&P properties. Accordinglv. that proposal constituted a transaeti m' 
as defined in Article 1. Section 1(a). of the New York Dock Conditions," 

The ICC supported Referee O'Bnen s finding, saying: 

"The Arbittator's finding on linkage is a factual finding as to causation, 
and. as such, is er.ntled to deference under our Lace Curtain standard 
of review . Such findings are reversed only upon a showing of cgregic is 
ertor. 

The arbitrator's finding of linkage was not egregious error. The purpose 
of the changes is to ensure that CSXT ceases to operate d collection 
of separate railroads and fully enjoys the operational economies of 
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being a unified ŝ  stem." 

It is the Carrier s position that a review of ifs Proposed Arbittation Awards will establish 

there i^ a direct causal relation between the UPTJP coordination approved by the ICC m Finance 

Docket No. 32760 and the operational changes the Carrier seeks in order to implement that 

coordination. 

The Organizations continued their cliallenge to the cortCct interpretation of Section 11341 (a) 

and Referee O'Brien cortectly applied the law in the next challenge and answer: 

"Does Section 11341(a) of the Interstate Coinmerce Act apply to proceedings 
exempted from prior review and approval by the ICC?" 

".As noted at the outset of this proceeding. Arbitrators acting under the 
authority of the ICC must adhere to ICC mlings and decisions. In the 
aforementioned Carmen II decision, the ICC expressly stated that .Arbitrators 
appointed under the New York Dock conditions have the authonty to modify 
collective bargaining agreements when necessary to perm" mergers. Thus, 
this Arbitrator has the authonty under both Section 11341(a) and 11347 to 
modify collective bargaining agreements if this is necessary to carry out the 
coordination proposed by CSXT in its January 10, 1994. notice." 

The ICC. when addressing this challenge, once agam stated its long-held position: 

"It is well settled that we have the authority to modify collective 
bargaining agreements when modification is necessary to obtain 
the benefits of a ttansaction that we have approved m the 
public interest." 

It IS the Camer's position the Neutral Member of this Board has the authonry to replace 

multiple collective bargaining agreements in the Denver Hub "r.d the Salt Lake City Hub with 

single, existing collective bargaining agreements as proposed by the Carner in its Proposed 

Arbitration Awards because sucn replacements are necessary to effectuate the efficiencies and 

economies of the UP'SP consolidation. 
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In the CSXT case, the carrier referenced seven (7) Finance Dockets. The Organizations also 

challenged this approach. The specific challenge and Referee O'Brien's answer are as follows: 

"Are the provisions of Section 11341(a) inapplicable to combinations of 
multiple approved or exempted ttansactions?" 

"For all the foregoing reasons, this Arbitrator finds that it was not improper 
for CSXT to reference a combination of seven (7) Finance Dockets in its 
January 10, 1994, notices to the UTU and BLE." 

The ICC agreed: 

"As long as the actions at issue are rooted in ttansactions 
subject to New York Deck, it does not matter whether 
these conditions were imposed in one ttansaction or several." 

The Organizations' next challenge went directly to the heart cf an Article 1. Section 4 

arbitration: 

"Is the Section 11341(a) exemption necessary to cany out the Carrier's 
proposed ttansaction?" 

Obviously, this is the critical question. It is Camer's belief this Board will find that the 

collective bargaining replacements provided for in the Camer's Proposed Arbitration .Awards, which 

arc made possible by the Section 11341(a) e.xemption. are necessary. 

The next challenge by the Organizations dealt with the fact that on some ofthe properties 

involved in the CSXT's proposal the Organizations and CSXT hac previously entered into 

implementing agreements which were "to remain in full force and effect until revised or modified in 

accordance with the Railway Labor Act." The Organizations contended such unplemennng 

agreements could now only be changed in accordance with the Railway Labor Act and not in 

accordance with Article I . Section 4 arbittation. Referee O'Bnen dismissed this challenge .saying: 
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"For all the foregoing reasons, this Arbittator finds that it was permissible for 
CSXT to propose a subsequent coordination of property that had been 
coordinated previously which was subject to an implementing agreement 
which couW only be nwdified or revised pursuant to the Railway Labor Act." 

Once again, the ICC supported Referee O'Brien: 

"The parties dispute whether the coordination sought by CSXT would 
conttavene provisions in prior implementing agreements lhat allegedly 
require subsequent coordinations be accomplished through bargaining 
under the RLA. 

"We uphold the arbittator's decision that these provisions impose no 
such requirement." 

Should the Organization in this case make a similar contention to this Board, the contention 

should be rejected. 

The Organizations last challenge is another "go to the heaii of the issue" challenge: 

"Is there a public ttansportarion benefit flowing from the Camer's proposal'.'" 

Referee O'Brien simply and correctly found that the promotion of more economical and 

efficient ttansportation constituted a public ttansportation benefit. Specifically, he said: 

"The Carrie.' anncipates that its proposed changes will promote more 
econuinical and efficient transportation m the tcrtitorv- now served hy t̂ K 
B&O. C&iO. 'vVM and RF&P which it wished to coordinate. According to the 
D.C. Court of Appeals, there would thus be some transportation benefit 
flowing to the public from the underlying ttansaction proposed by CSXT in 
its January 10. 1994. notices to the ; 'TU and BLE." 

The ICC agreed with Referee O'Bnen and. in addition, set forth its views on how the standard 

prov ided by the Court of Appeals in Exei.iitives w as to be applied: 

"In other words, the court s standard is whether the change is (a) 
necessary to effect a public benefit of the ttansaction or (b) merely 
a transfer of wealth from employees to their employer. 

"This standard has been met here. The Arbittator did not commit crtor 
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(much less egregious ertor) in finding that the changes sought by CSXT 
would improve efficiency, a factual finding eqtitled to deference under 
our Lace Curtain standard...." 

"The changes sought by CSXT do not appear to be a device to transfer 
wealth from employees to the raih-oad. Indeed, there does not appear to be a 
significant diminution of the wealth ofthe employees....In order to use 
employees more efficiently, CSXT will require some employees to work 
different territories and to report to different staging areas. Some employees 

may have to move...." 

"The arbittator found that the consolidation of the seniority districts would 
lead to lower eosts, hence resulting in ttansportation benefits. But the 
unions have asserted that these benefits arise merely from the modifications 
of the CBA, thereby contravenir.g the court's holding in ATDA." 

"Here, the "ttansaction' is not, as labor contends, the modification of the 
collective bargaining agreements but rather the mergers of four prev lously 
separate railroads into a single entity. The merging of senionty districts 
does not hav e its genesis in the modifications of the collective bargaining 
agreements. As long as the C&O, B&O, WM and RF&P remained 
separate railroads, the employees of each musi of necessity have w orked 
independently of each other. Approval of the merger was the action that 
permitted the.se four groups of employees to be melded into one. Once 
the merger had taken place, the consolidation of employees - and the 
modificanons ofthe collective i. •''•jaining agreements — became 
necessary' if the efficiencies of the si igle work force, made possible 
by the merger, were to be realized." 

It is the Camer's firm bebef this Board will find there is a ttansportation benefit flow ing to the 

public from the underiying ttansaction proposed by the Carrier in its Proposed .Arbitration Awards 

The Camcr is confident this Board will follow the lead set by the ICC - and now part ofthe STBs 

precedent - and reject any arguments put forward by the Organization that the Camcr s collective 

bargaining agreement consolidation proposals are designed to take wealth from the employees. 

In each of the challenges which were raised by the BLE and UTU in the CSXT case and 

which were discussed above. Referee O'Bnen cortectiy applied the mlmgs and decisions ofthe ICC 
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and found for the CSXT and his findings were supported by the ICC. There was an additiona' 

challenge raised by the Organizations in that case and it will be discussed later in tbis submission. 

It is the Carrier's position that Referee O'Brien's decision and the ICC review affirming that 

decision are the latest and most definitive statements regarding Article I . Section 4 arbitration. It is 

also the Carrier's positbn that when chis Board applies the principles of that decision and that review 

it can reach no other conclusion than that the Camer's Proposed Arbittation Awards are appropriate, 

provides a public transportation benefit and should be imposed as the Arbittated Implementing 

Agreements for this dispute. 

Based on all the foregoing, it is abundantly clear the ICC/STB, the Federal courts and 

arbitrators have established "the law" or "the mies" for any New York Dock arbitration. The law/ 

mlcs mav be summarized as follows: 

(1) The section 11341(a) immunity provision and the .section 11347 labor 
protection conditiomng authority allows for the ovenido of the RLA and 
CBAs so long as the ICC provides for the interests of affected employees. 

(2) The New York Dock conditions provide for the interests of affected 
employees and for a procedural mechanism for resolving disputes. This is the 
great genius of the New York Dock conditions - employees receive 
sub.stantial labor protection outside of the RLA process and camcrs receive 
a procedural mechanism to effectuate the economies and efficiencies of an 
ICC-approved coasolidation in a timely manner outside of the RL.A and CBA 
processes. 

(3) Arbitrators, courts and negotiators have determined the following 
actions qualify as necessary to achieve the goals and purposes of an ICC-
approved consolidation: 

a. Work and employees may be transfertcd from coverage under one 
collects e bargaining agreement to coverage under another, or even 
transfertcd from union to non-union status. 
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b. This process may " result in wholesale dismissals and extensive 
transfers, involving expense to traniferted employees" as well as "ihe 
loss of seniority rights." 

c. The "Carrier's choice" is a satisfactory method to determine which 
mies and which agreement will prevail in any particular transactton 
witbin a consolidation. 

d. Collective bargaining agreements which would prevent the ftil!. 
complete achievement of the economies and efficiencies avaiiabl .- to 
both the public and tbe carrier may be replaced by another exist ne 
collective bargaining agreement. 

(4) Carriers arc not required "to identify all antiv pated changes" before the 
STB. Subsidiary ttansactions which support the effecttiation of economies 
and efl̂ ciencies are also covered by the section 11341(a) immunity provision. 

(5) Arbitrators, deriving their jurisdiction from the STB and acting for the 
STB, are bound to smctly follow the mlings and findings ofthe STB. 

Given all the foregoing, it is Camer's position these five "bws" or "mies' of New \ ork Dofk 

arbitration govern this proceeding. It is also the Camer's position these five "laws" or "mlcs". when 

applied to the facts of this case, .support a finding that the Camer's Proposed Arbitration Awards arc 

both appropnate and necessary if the STB-approved consolidation of the SP mto the UP is to 

achieve the economies and efficiencies at the Denver and Salt Lake City huos which were env isioned 

by the STB w hen it found this consolidation to be in the public interest. 

mTENTlAl PROCEDL-RAl ISSrrFS 

Historically, in cases of this type, there was always a procedural question raised bv labor 

conceming the referee's jurisdiction. For example. Referee Seidenberg (Camcr's Fxhih.t " I | ">w 

Referee Brown (Camcr'S t;\hlbit " 1?") both found it necessary to address this procedural issue: 

"Does Arbittator have jurisdictton under Section 4, Article I of the ICC 
imposed Ne>̂  York Dock Conditions to pennit Camers to ttansfer work from 
Missoun Pacific RR to Union Pacific and ttansferted work perfonned under 
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the operating mies and collective bargaining agreement between the Union 
Pacific RR and the BLE?" (Referee Seidenberg) 

"Does this committee, in applying the New York Dock Conditions to the 
UP/MP merger, have jiuisdiction to ttansfer work from the MP to the UP and 
place the transferted work under the operating mies and collective bargaining 
agreements of the UP?" (Referee Brown) 

In both of these decisions, the Referee cortectly found he had the necessary 

jurisdictioa'authoriiy. After Train Dispatchers, there can be no realistic nor responsible argument 

to the contrary. The Supreme Court and the ICC/STB have mled New York Dock arbitrators, as 

delegees of the IC C'STB. have the authority to modify or set aside the RLA and CBAs in order to 

effectuate the transactions identified by the Cartier that are needed to achieve the economies and 

efficiencies inherent in the underiying rail consolidation. Should the Organization take a position 

challenging this panel's jun.sdiction to implement the Cartier's Proposed Arbittation Award, sucn a 

challenge should and must be rejected. 

In addition to this basic challenge to a New York Dock arbittator's authonty. labor has often 

rai.scd one other cha'.iCnge to the arbittator's authonty - a challenge based on Article 1. Section 2 of 

the New > ork Dock conditions, which in torn flows from the requirements of Section 11347 of the 

Interstate Commeree ,\ct. This is the remaining challenge to CSXT's proposal that Referee O'Bnen 

had to address. 

The question which the BLE and UTU put before Referee O'Bnen is as follows 

"Does the Arbitrator lack authonty to grant CSXT's request for modification 
or relief from existing colkctive bargaining agreements becau.se Article I . 
Section 2. of the New York Pock conditions mandates the preservation of 
rates of pay. mies. working conditions and nghts. pnvileges and benefits 
under existing agreements?" 
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The relationship betweer Section 2 and Sectton 4 has long been a procedural iŝ ue for New 

VPrk PPCk arbitrators. Referee Robert O. Hams, in Cartier's Exhibit "L^: gave the folio ./ing 

review of that relationship: 

"The centtal issue m this case is the reconciliation of the conflict between 
Sections 2 and 4 of Appendbc I to New York Dock. As noted eariier. Section 
2 deals with the right of the employees to continue to enjoy '"e protection of 
the Railway Labor Act and any agreements which may have been bargained 
by the collective bargaining representatives of the affected employees. 
Secticn 4, on the other hand, indicates the method by which a earner may give 
notice of a change in its operations and the method of resolving disputes 
which may anse thereafter This proceeding results from the application of 
Section 4. and its authority derives from that section. 

"Prior to 1981. the question of whether a carrier could, through a 
consolidation of forces, effect changes in rates of pay. mies. or workinc 
conditions had never been raised before an arbittator in a Section 4 
proceeding. Between 1981 and 1983 at least five arbitt-atois mled that the 
ICC did not desire that changes of rates of pay. mies, or working conditions, 
or of representation under the Railway Labor Act occur through arbittation 
under Section 4 of the New York Dock conditions...." (Referee Hams then 
cited those five arbitration awards. Should the Organization cited any of 
those awards, they should be disregarded by this panel For reasons set forth 
below, those awards must now be considered as invalid and an improper 
application of the mlings and decisions ofthe ICC.) 

"Prior to. at the time of and subsequent to this ICC decision, various 
arbitrators mled that Section 4 effectively superseded the Section 2 protection 
contained in New York Dock and that new conditions could be imposed 
pur .uant to such a Section 4 arbitration award. It should be noted that in at 
least two cases arbitrators who had made earlier decisions regarding the 
intcn-elationship between sccttons 3 and 4 have changed their position .." 

". . . it is clear that the ICC believes that its order supersedes the Railway 
Labor Act protection. While it did not state specifically that tho 
inconsistencies between Sections 2 and 4 of New York Dock conditions are 
to be resolved m favor of Section 4. that conclusion is inescapable. 
Furthermore, as a creauire of the ICC, this panel is bound to the ICC view. 
If that view is incortect, it is to the courts, not this panel, that the 
Organization must tum for relief from this newly evolved reconciliation ofthe 
conflict between the two sections." 
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The dispute conccrainf the relatioaship between Section 2 and Section 4 continued. In 

Executives (Carrier's E.-̂ hibit "15"). the Court of Appeals remanded a case to the ICC to dcfmc 

"rights, privileges and benefits." While the remanded case was before the ICC. Referee O'Brien had 

to deal with the Organizatious' Section 2/Sectton 11347 challenge. He made the follow ing mling: 

"Although the ICC has suggested that New York Pock arbitrators address all 
issues submitted to them, subject to its review, cleariy it would be 
inappropriate for the Arbittator to detenrine what was intended by the 
statutory language 'rights, privileges and benefits' in Section 405 of the Rail 
Passenger Service Act. In Executives, the Court of Appeals for the D. C. 
Circuit specifically remanded this determination to the ICC. Therefore, it 
would be totally irappiopriate for this Arbittator to offer an opinion on the 
scope of this statutory language and 1 expressly decline to do so." 

CSXT appealed this one part of Referee O'Brien's decision to the ICC. In the same 

decision when it affirrred Referee O'Brien's decisions that were challenged bv the Organizations, the 

ICC both mled an arbitrator had jurisdiction to address the Section 2(Sectioii 11347) versus Section 

4 issue and gave Section 4 arbitrators the following guidance concerning the proper outcome for that 

dispute. 

"We must also determine whether the CBA prô  ;sions to be changed— 
(1) "scope" provisions governing ownership" of work and (2) seniority 
provisions-arc 'nghts. pnvileges. and benefits" that must be preserved. 
The D.C. Distnct Court remanded RLE.A to permn the Commission to 
define the meaning and scope of i'lc phrase "nghts. pnvileges. and benefits' 
in section 405 of the Amtrack Act as incorporated into 49 U.S.C. 11347." 

"'U e believe this is compelling evidence that the term "nghts. pnvileges and 
benefits" means the "so-called mciden's of employment, or fnnge Pencfits. 
...and does not include scope or senionty provisions." 

"...almost all consolidations reqi ire scope and seniority changes in order to 
effectuate the purpose ofthe transaction. Railway Labor Act bargaining 
over these aspects of a consolidation would fmstrate the transaction. The 
ATD.A court looked past conduct in consolidations when it mies that scope 
mies were not among those provisions protected as nghts. pnvileges. and 
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benefits."' 

"...Thus, both scope mies and seniority provisions have historically been 
changed without RLA bargaining and, accordingly, are not eligible as 
'rights, privileges, and benefits."" 

"...Finally, we find that the changes may be made even if they arc inconsistent 
with existing collective bargainu.g agreements and that our authonty to 
require the.e changes is consistent with the requirement of section 2 of New 
York Dock that 'nghts, privileges, and benefits' of existing collective 
bargaining agreements be preserved." 

This is a powerful statement and puts the Section 2 versus Section 4 argument to rest. The 

Carrier is confident the Board will ^ollow tbis ICC'STB precedent. 

Moreover in Finance Docket No. 32035 (Sub-Nos. 2-6) (Carrier's Fxhibit "]"") . the ICC 

addressed the Article 1, Section 2 issue with the following comments: 

"As a starting point, arbittators should recognize that Article I . Section 2 of 
New York Dock. 360 I.C.C. at 84. permits, and may even require, the 
preservation of rates of pay. mies. and working conditions. Indeed, the literal 
language of that section calls for preservation of tollectivc bargaining 
agreements (CB.As). although both the Commission and the courts have 
recognized that CBA terms may be modified as necessary to carry out and 
obtain the full benefits of a transaction that we have approved in the public 
interest." 

As mentioned above in the review of this ICC decision, the Commission continues to rch on 

the Section 11341(a) immunity (as we'l as its authonty under section 11347) to modify or set aside 

collective bargaming agreements as necessary to achieve the public transportation benefit of an 

approv ed transaction. Thus, regardless of whether the Organization frames its opposition to the 

C artiers Proposed Arbitrafon Award as a Railway Labor Act, collecttve bargaining agreement or 

Article I. Section 2 issue, such opposition is without merit. As the ICC also said in Finance Docket 

32035 (Sub-Nos. 2-6)): 
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"It is now well established that these CBA terms can be modified by us or by 
an arbittator as necessary to carry out an approved transaction." (Sub-No. 2) 

Th'.re aic two more related procedural issues which may be raised by the Organization and 

both are totally without merit. The first issue would involve a contention the Carrie; is restricted to 

including in its proposed arbitration award only to those items which were included in its application 

to the ICC/STB. As mennoned above, the ICC, in its discussion of the section 11341(a) immunity 

provisioa makes clear that" (T ĥe Commission, however has never required applicants to identify 

all anticipated changes that might impact on CBAs or RLA rights. Such a requirement could negate 

many benefits from cnanges that only become apparent alter consummation." Under the STB's 

merger approval, the Camer has the discretion to identify what ttansactions make sense on the 

merged camer 

The second issue may involve a contention the arbitrator should consider and. m fact, be 

gov erned by the proposals presented by the parties dunng negotianons. Such a position is totally 

contrary to public policy. Were negotiators to be held accountable for their efforts to make 

agreements, such actions would have a chilling effect on the give and take which charactcnzcs 

negotiations. The parties would resist offenng senous proposals and they certainly wouldn't make 

tho.sc efforts in the ftiture. Proposals where there is no final agreement between the panies are just 

that - proposals. Any contention by the Organization that the Referee should impose one ofthe 

Camcr's negotiating proposals as the Arbit, ation .Award is totally without merit and must be rejected. 

As Referee Herbert Marx said in a case mvolving the Chesapeake and Ohio Railway. the Seaboard 

System and the Carmen: 

".A final note: Again dunng negotianons. certain additional side agreements 
were offered by the Camers to cover on a leassurancc bas:b. certain specific 
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issues. Since these did not lead to a negotiated settlement the Camers are 
cortect in stating they should not be held to such additional provisions " 

A copy of Referee Marx' decision in that case is attached as "Carrier's Fxhibit "20" 

MERITS ISSUE 

Now that these three O"aditional procedural arguments have been set aside, it is necessary to 

look at the QQS issue in this case. That issue may be stated as follows: 

"Do the Carrier's Proposed Arbittation Awards cons:itute a fair and equitable 
basis for the selection and assignment of forces undei a New York Dock 
proceeding so that the economies and efficiencies - the public ttansportation 
benefit - which the STB envisioned when it approved the underiying rail 
consolidation of the SP into the Union Pacific will be achieved." 

It Ls the Camer's position there is only one possible answer to this question and that answer 

IS "YES." The Camer beHeves a review of its Proposed Arbittation Awards will cleariy demonsttate 

the Awards best achieve the public ttansportation benefits the STB had in mind when it approved the 

UP SP merger. However before that review, there is one corollary issue which must be addressed. 

That issue has to do with the standard to be used to determine whether the Camer's Proposed 

Implementing Agreements are appropriate. 

There can be no doubt the standard for the appropnateness of the Camcr s proposed 

implementing agreements is whether the consolidations proposed by the Camer will yield a public 

traasportation benefit. It is the Camer s positton it will establish that its propo.sed awards certainly 

meet and exceed the standard of proof established by the STB and applied by New •̂ork Hnrl̂  

arbitrators. 

Referee Abies, in a case involvmg CSX and the ATDA. dealt with how far a camcr could go 

to achieve the approved economies and efficiencies. Specifically, he said: 
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"The Commission could not reasonably anticipate all the changes - either in 
kind or degree - that would logically flow from its authorization to merge 
carriers. Absent the parties themselves agreeing how to accommodate the 
changes, neuttals are hard-pû  to consider substin'^-" their judgmypt (QJ- th,it 
ofgarrigrs why the change either will not effect the con mies and efficiencies 
projected or that some artificial bar like the mits of New York Dogk 
conditions or the public interest coimection between authorized mergers and 
changes, prevent the proposed operational changes." (emphasis added) 

A copy of Referee Abies' decision in this CSX/ATDA case is attached as Carrier's Exhibit "4" 

Likewise, Referee O'Brien (CamtT's Exhibit "18") accepted the carrier's judgment as to what 

would meet the standard of proof: 

"The Carrier anticipates that its proposed changes will promote more 
economical and efFcient ttansportation m the territory now served by the 
B&O, C&O. WTV1 and RF&P which it wished to coordinate. According to the 
D.C. Court of Appeals, there would thus be some transportation benefit 
flowing to the public from the underlying ttansactio' proposed by the CSXT 
in its Januaty 10,1994, notices to the UTU and BLL " 

.Again. It Ls instmctive to mm to the ICC's decision in Finance Docket No. 32035 (Sub-Nos. 

--^»- Camgr's E.\hiblt "19" in that decision, the Commission dealt directly with the standard 

required of camcrs: 

"Arbittators should also be aware that in Spnntfficld Terminal the court 
admomshed us to identify which changes in pre-transaction labor agreements 
are necessary to secure the public benefits of the ttansaction and which arc 
not. We have generally delegated to arbitrators the task of determining the 
particulaj- changes that are and are not ncces.sary to carry out the purposes of 
the transaction, subject only to review under our Lace Curtain standards. 
.Arbitrators should discuss the necessity of modifications to prc-tran.sactior 
labor artangements. taking care to reconcile the oper.itional needs of the 
transactton with the need to preserve pre-ttansaction artangements. 
Arbitrators should not require the carrier to bear a heavy burden (for example, 
through detailed operational studies) in justifying operational and related work 
assignment and employment levl changes that are clearly necessary to make 
the merged entity operate efficiently as a unified system rather than as two 
separate entities, if these changes are identified w ith reasonably pamculanty. 
But arbitrators should not assume that all pre-transaction labor artangements. 
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no matter how remotely they are connected with operational efficiency or 
other public benefits of the ttansaction. must be modified to carry out the 
purpose ofthe transaction." 

It is the Carrier's position its proposed implementing agreements are completely consistent 

with the STB's mling. The Carrier's proposals address only those operarional and related work 

assignment changes which a.e "clearly necessary to make the merged entity operate efliiciently as a 

unified system." The Camer's proposals seek to create a unified operation that will meet both the 

needs of our customers and the challenges raised by our rail, barge and ttuck competitors. In other 

words, the proposals seek to provide the public ttansportation benefit envisioned by the STB when 

it approved this merger. 

CONCLUSION 

Quite simply, what Union Pacific is seekmg from this Board is nothing new. is nothing that 

hasn't already been approved by arbittators and the ICC/STB m other cases and is nothing less than 

what is necessary to achieve the public transportation benefits which the STB envisioned when it 

approved the merger 

Specifically, it the Carrier's position that the following points cleariy support a deteimination 

by this Board that the Camer's Proposed Arbittation Awards should and must be the New York p£V£k 

Implementing .Agreemc-nts between the UP'SP and the CTC for the Denv er and Salt Lake City Hubs 

1. The Section 11341(a) unmunity provision, as well as section 11^47. gives 
arbitrators the authonty to ovemde the Railway Labor Act a„d Collective Bargaming 
Agreements as neces.sary to Khieve the purpose ofthe underlying rail con.solfdation. 

2. This is the clear position of the STB that arbitrators who denve their authonty 
from the STB arc obligated to follow the mlings and decisions ofthe STB. 

3. Any procedural objectioas of the Organization regarding the Section 4 arbittation 
arc totally without mem. The STB has empowered Article 1. Section 4 arbitrators to 
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address all issues submitted to em. Section 4 arbittation is to be decided on the 
ments, not procedure. This includes Section 2 versus Section 4 arguments which 
have now been decided in fa"or of Section 4. 

4. The test is whether the proposed changes will achieve a public transportation 
benefit. A proposal which bnngs about tvore economical and efficient transportation 
satisfies this test. 

5. The Carrier's Proposed Arbittation A "/ords - supported by arbitration awards, 
court decisions, and. most imp^ndntly. by the decisions ofthe ICC/STB - clearly and 
without a doubt meets the test. The Carrier'? Proposed Arbitration Awards will bring 
about more economical and efficient ttansportation in the temtory covered by the 
proposal. 

The Canier request this Board to imposed its Proposed Arbitration \wards as the 

Implementing Agreement governing the UP/SP and the UTU for the Denver and Salt Lake City Hubs. 

CO^T^yCn^' 
W. S. Hinckley 
General Director - Labor Relations 
Union Pacific Railroad Company 
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CARRIER'S SUBMISSION 

SUPPORTING THE PROPOSAL 

COVERING THE 

DENVER HUB 

The Carner has in its other submissions detailed the history ofthe merger and negonating 

process dtat took place after the Camer served its New York Dock nottce This submission will not 

repeat those details but will focus on the various Articles in the proposal that will determine the 

allocation of forces in the areas covered by the two notices before this Board and the terms and 

conditions that will govern after the merger is implemented. 

»TH0Pl'CT10N 

The ICC and STB have many nmes set forth the role of an arbitt ator in New York Dock 

P'̂ oceedings The arbittator is an extension of the STB and is directed to cany out the STB 's mandate. 

In this case that mandate is to merge the UP and SP in such a way as to provide fbr economies and 

efficiencies to the shipping public The ICC in its January 5, 1989 decision Finance Docket No 30965 

staifd 

""The a'bitrator's duty, simply stated, is to fashion an implemennng anangement that 
will rtwoncile worker protecnons with the terms and the objectives ofthe ttansacnon 
that we approved If those terms and objecrives cannot be achieved without 
modification of exisnn^ -vork mies and collecttve bargaining artangements. he clearly 
has the authonty to modify such artangements to the extent necessary to cany out his 
mandate "Carner exhibit no 21 

The key phrase in this statement is "the ttansaction that we approved." The duty is not to 

cany out the desires of the Organization that conflict with the approved ttansactton A review of what 

the STB approved m this case can be summanzed in part by the following quotes from the decision: 



"We find that the r.tattitory protections provided in New York Dock are appropriate- to protect 
employees aflFected by the merger, the lines sales and the terminal railroad conttol 
ttansactions. . .No unusual circumstances have been shown in this case to justify addinonal 
protection " (pt»ge 172) 

"An art)ittator acttng under Amcle I Section 4 of the New York Dxk conditions imposed in 
the lead docket... will have the authonty to ovemde CBAs and RLA nghts, as necessary to 
effect, respectfully, the merger in the lead docket . " (page 173) 

"Certain requests denied We will not impose several additional labor-related condidons that 
have been requested by parties to dus proceeding.(page 174) 

"Cheny-Picking We wil) deny ARU's request that we order any CBA "rattonalizanon" be 
accomplished by allowing UP/SP's unions to "cherry pick" from existing UP or SP 
agreements"(page 174) 

"Reimbursements We will deny ARU's request that we require UP/SP to repay SP employees 
their forgone lump sum payments and their deferted wage increases. SP has already "paid" its 
employees for their wage concessions by givuig up productivity concessions achieved by fhe 
nation's other railroads " ( page 174) 

"UP'SP customers will benefit from ttemendous service improvements brought about by 
redLcnons in route mileage, extended sjigle-Iine service, enhanced equipment supply, better 
service reliability, and new operadng efficiencies " (page 108)Camer exhibit no 1 

In reviewing the Camer s proposal before this board the Camer believes that the arbittator will 

find the proposal complies with the goals ofthe STB decision The Camer also asks this board to 

review the Organizanons proposal closely to see the devianons from the STB decision 

ARTICLE I-CEOr.RAPHirAl ^pp^ 

DEN'VER HUB- The Denver Hub will connect with Grand Junction on the West. 

Cheyenne on the North, Sharon Spnngs on the East and Dalhiut on the South A major 

diff-erence in this Hub compared to the Salt Lake Hub is that the curtent SP main line is being 

abandoned over the Tennessee Pass and on the Pueblo Line. TTie Pueblo Lme is a UP line that 

the SP had ttackage nghts over before the merg-r and 99«/o ofthe ttaffic was SP ttaffic. Tlie 

Hub has three main points at Denver, Grand Junction and Pueblo and extends one crew change 
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point in each direction. 

ARTICLE Il-SENIORITV AND WORK rONSOLIDATION 

SENIORfTY- The proposal will consolidate the senionty of those employees working in the 

Hub into three pnor nght zones widi a single common roster for the whole Hub Due to die 

cessation of service over large segments of ttwrk it is not possible to use prior nghts to pool 

runs in *his Hub Doing so would result in some employees having prior nghts to no work 

The zone concept takes die remaining work and distributes it to die diree major on duty points 

Each Hub in diis proposal shares in die remaining work and each gives m die reduction of 

work The employees will relinquish dieir senionty outside die Hub for die new and greater 

senionty mside die Hub 

In a New York Dock arbittation award issued April 24, 1995 by Mr Robert O Brien 

mvolving the UTU, BLE and die CSX, die arbittator was presented widi a similar siuiation 

The ttansaction would include seven (7) diff"erent ttainmen senionty distticts of four different 

railroads The arbittator found as follows 

"CSXT has convmced dus Arbittator diat it is necessary to change die senionty 
distticts of die ttam and engine service employees affected by its proposal if die 
temtory of die erstwhile C&O, B&O, WT4 and RF&P to be coordinated is to be mn as 
a distinct and unified rail freight operation Where die Camer required to ujntinue 
operating dus temtory as four separate railroads each with its own work force and 
senionty dismct die operating efficiencies conten.plated by die coordination would be 
illusory According to die Camer, die proposed consolidation of die present four 
sen:oniy distticts into a single semonty disttict will eliminate some ttam delays and will 
promote more efficient manpower utilization. To achieve dus enhanced efficiency it is 
necessary to eliminate die curtent senionty dismcts on die affected temtory and create 
a single senionty disttict"Camer exhibit no 18 

This simation is directly on point widi die curtent case What die UTU as cfTered die 



Camer in its proposals would retain these seniority districts and an illusion of benefits It is a 

necessity to consolidate the diree senionty distncts into a single district. 

WORK CONSOLIDATION- The altemative routing options die Camer now has because of 

the merger, will reduce the number of ttain miles operated in the Hub. This will result in some 

of the through freight pools becoming larger and some of them becoming smaller. However, 

except for one case, Denver- Sharon Springs, all die crew change pomts will remam die same. 

By using die zone concept the employees will have pnor rights to areas they previously worked 

in or to work that has been moved to the zone they are now in. W l̂e the employees have a 

new senionty disttict diey are able to retain some pnor nghts to their old work 

ARTICLE m-TERMINAl rONSOLlDATlONS 

DENVER- Bodi die UP and SP have yard operations in die Denver terminal These will 

now be combined into a single operation The SP and MPUL both work ui die Pueblo yard 

and dus yard will be placed m zone three after implementation and will be manned by 

employees with prior nghts m that zone 

ARTICLE IV-POOl. OPFRATIQN^^ 

GENERAL CONCEPTS- Tlie altemative routuig opportunities diat are a result of the 

merger require a consolidation of pool operations diat will benefit bodi die Camer and die 

employees Adverse weadier conditions, maintenance of way work and die increased speed of 

tiains dunng directional routing all require diat crew availability be flexible enough to quickly 

accommodate die shift ui ttaffic on a short term basis. The Camer has in recent years created 



pools that have more dian one aw^ from home terminal or different toutes to the same away 

from home terminal. 

Widiout this flexibility v/hen traffic shifts, pools are cut and employees have up to 48 

hours to make a displacement. At die end of 48 hours traffic is often shifted agam and 

employees who just placed into a new pool are again reduced from dus new pool and added 

back to the old pool. This frequendy results in lost work opport mirics for pool employees and 

requires die extta board to work additional sliifts. When pools are combmed die employees 

can follow the ttaffic shifts immediately without any displacement and no won- opportiinities 

are lost 

In an STB decision dated July 17. 1996 (Finance Docket No 30000) involving die 

UP/MP merger, the STB vacated an arbittator's decision that had denied a senionty disttict 

consolidation on the basis dut it was not necessary under die ICC merger authonzanon Tne 

STB held 

"With regard to diese arguments, die Board notes diat die evidence on die 
record does indicate an mtegration of operations by die UP and MP on the 
Menoken Junction and Council Ciroves Imes There is also evidence on die 
record diat die merger will yield efficiencies die merger ofthe two labor pools 
will allow die present signal mamtenance functions on those luies to be 
undertaken widi at least one fewer employee "Camer exhibit no 22 

GRAND JUNCTION-DENVERTBOND AND GRAND JUNCTION- MINTURN- As it 

was necessary m the Salt Lake Hub to make two previously double headed pools single 

headed, it is necessary to make die Cxraiid Junction-Denver pool a smgle headed pool In 

addition it will have bodi long and short capabilities dependmg on weadier conditions and die 

ttam volume dirough the several tunnels that exist along this route 



DENVER-CHEYENNE/PHIPPSBURG/BOND/AND SHARON SPIUNCS- The Carner 

will have die option of running frains three directions out of Denver To the north is die UP 

mam Ime, to die east the upgraded KP ime direct to Kansas City and to the south the faster 

route to Texas Depending on various factors all three routes will be used and thus the ne?d to 

consolidate pools 

PUEBLO-DENVER AND PUEBLO DALHART- This route is expected to see an 

increase in business Widi die abandonment of the Imes east and west from Pueblo the 

remaining work has been consolidated mto a new pool, shifting die home terminal from Denver 

to Pueblo to accommodate die loss of odier work and to reduce the number of relocations. 

TERMS AND CONDmONS- There are diree collective bargainmg agreements 

(CBA) curtently covenng dus area The Camer's merger plan before die STB and approved 

by the STB calls for a single CBA for dus Hub This operating plan is what was approved by 

the L'TU in the commitment letters It would be a ttemendous anchor around die Camer's 

neck and the shipping public if die Camer was not permitted to have all employees covered by 

a single CBA It is important to note diat the Camer is not ttying to cherry pick different ruies 

from the three agreements or to keep several different agreements that employees could operate 

under on a day to day basis It would be impossible to combine pools and/or extta boards 

unless there was a single agreement 

The ICC has also discussed die issue of multiple CBA's m a ttansacnon In ICC 

decisions dated January 5, 1989 and September 24, 1990 involvmg Fmance Docket No 30965 

thj ICC vacated die pomon of die award diat retamed mulnple CBA's in a ttansaction In the 

first decision in a lengdiy decision it vacated die pomon of die Award diat retained die multiple 
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CBA's and discussed the purpose of labor protection. In die second decision it summanznd its 

first ruling as follows: 

"...Specifically, we disapproved die Kasher Award determmation dial die 
collective bargainmg agreements (CBAs) diat were in place on the propemes cf die 
MEC, die D&H, the PT and die B&M should continue to be the CBAs m force on the 
ST as to all "pnor rights" employees. We determmed that preservmg all of the pre
existing provisions contained m the CBAs of each of the separate entities mvolved 
would vitiate one major purpose for die underlying leases. It would elimmate any 
possibility of achieving the economies anri efficiencies afforded by application ofthe 
more flexible ST work rules to the entire GTI system "Camar exhibit no 23. 

The UP purchased the SP The UP has been m national handling diese several years 

and Its system agreem-ints are covered under the same national mies and have the same basic 

day and similar rates of pay The SP has been out of National handlmg smce 1985 and its 

various agreements have differmg basic days and rates of pay and road/yard work mies It was 

not the intent of die SIB to perpetuate these di versities and complexities but to have a smgle 

merged rail system widi a smgle CBA in its Hubs The Camer has selected die UP Eastern 

District Agreement as die one to govern die area It currently governs the Denver proper area, 

the connection to the mam lme .:l Cheyenne and die direct line to Kansas City The Cartier 

believes that" preponderance of work" is not a proper factor to decide die CBA as work is 

shifting and fewer miles will be run m die Hub The ICC tn die above case set the standard 

when selecting a single CBA The Camer believes diaf it has die nghi to select the CBA 'o 

govern the Hub. 

TWEN'TY- FTVE MILE ZONE- The Camer believes diat dus provision is needed to 

expedce the movement of ttams and be competitive widi die BNSF Cunently when ttams die 

under die hours of service act the pool crew called is often given a release and a dog catch crew 



is called This delays the ttam and if at the far terminal delays die pool crew in gettmg home 

and reduces the pool crews pay, 

A&IICLE V-EXTRA BOARDS 

GENERAL- The Camer believes that the coordination of the pools and other assignments 

also calls for the consolidatmg of extta boards Under a single CBA die Camer would 

establish extra boards to cover a geographical area. The curtent Easter Distnct CBA provides 

fbr separate boards for conductors and brakemen/switchmen where yard are mvolved and the 

proposal keeps this distinctioi where diere are three or mors yard assignments When less dian 

diree yard assignments dien a combmanon board for conductor/brakemen/switchmen is 

proposed 

DENVER/GRAND JUNCTION/PUEBLO- Each city will have two extta boards unless die 

number of yard assignments drops below diree. The benefits of havmg duee geographical 

extra boards is diat employees will have more job opportunities in a smgle location radier dian 

having to move back and forth Under die pre merger operations extta boards often protected 

only part of a city dius havmg multiple extta boards at some points but uidi different senionty. 

Because ofthe merger of diree semonty distticts mto one, diese extta boards will be filled 

based on the dovetail senionty of die employees in die zone. The existing Eastern Disttict extta 

board agreement will apply to diese newly created exr a boards, 

OTHER LOCATIONS-The Cartier will maintain extta boards at other crew change points 

when the requirements of service call for them. 



ARTICLE VI-PROTECTION 

This arbittation is not protection arbittation under New Vork Dock. The STB m its decision 

stated that employees adversely affected would be afforded New York Dock protection. Only 

the STB can state the protective conditions and diose can only be changed by voluntary 

negotiations between the parties It is the Carrier's position diat this Board has no authority to 

alter die terms of New York Dock protection In addition, it is impossible before the merger is 

implemented to know who will be so affeaed so individual employees cannot claim protective 

benefits at this time Protection is an mdividual item and each employee stands in a unique 

place widi his/her seniority m determining adverse impact New York Dock provides for 

separate at bitration for each mdividual after diey allege adverse affect 

ARTICLE Vll-HEALTH AND WELFARE 

The Eastern Distnct agreement requires that employees coming under tiiat agreement be 

covered under the hospital association The UTU took die Camer to arbittation over dus issue 

and this proposal is m keepmg with that award 

ARTICLE VIII-IMPLEMENTATION 

The proposal calls for a 30 day implementation notice This is standard m many arbitration 

cases Section D provides for employees to follow their work outside the Hub to odier 

locations Some ttains will be routed tiirough Cheyenne and Rawlms, Wyommg and others 

south through die Tucumcan lme The different routmg of ttains and abandonments will be 



responsible for a surplus in diis Hub and diis provision will enable employees to go to areas 

will shortages wili arise It provides for seniority shoice first and forcing second as is custom 

in fillmg vacancies The period of one year covers the length of time needed to handle further 

negotiations m these other areas Without this provision the Canier would be required to hire 

in these odier places and employees mside die Hub will be ftirloughed and lose work 

opportunities The Organization has nationally wanted prov ,ions for followmg work 

ARTICLE IX-CREW CONSIST 

PRODUCTIVrrY FUNDS-The dvee different agreements have different mediods of 

allocating productivity fimds Each also has different cntena for what die Camer should pay 

the fund and when additional payments should be made to eidier the fund or a crew member 

It would be impossible to comply with diese different agreements and payments widi the 

employees workmg under a single CBA and mtermmgled on the vanous assignments and extta 

boards If a conductor from one former roster worked widi a brakeman from anodier, 

immediately tiiere would be a dispute as to whose fimd received a payment 

The only fair way to handle it is to close out die Hub employees pamcipation in other funds on 

die implementation date and start a new fund with just diose employees eligible m the Hub 

participating m die new fund The Camer will make pay.nent to die fund m accordance to die 

Eastem Distnct agreement and disttibution to die employees at yeai- end will also be in 

accordance widi diat agreement Those employees who previously sold dieir funds/special 

allowance should not be entitled to a windfall at this time. 
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CREW SIZE-The Carrier is curtentiy not required to fill certain yard snd local/road switcher 

assignments in the Hub Even though die Eastem Distnct agreement would require that die 

Carner fill them, it would be against die whole concept of a merger to benefit the public to 

require the Carrier to now fill positions previously THK required to do so and have the shipping 

public pay for them. The Carrier should not hav.* to fill diose positions now permitted to be 

blanked 

The ICC decision dated September 24, 1990 Fmance Docket No. 30965 also dealt widi 

die issue of crew consist and having a single crew consist agreement. The ICC stated: 

" We conclude diat the provision of the Award extendmg die scope of ST's 
crew practices to all operations withm the GTI system m the context of the total 
implementmg agreement does not require us to vacate the Award "Cartier exhibit no, 
23. 

ARTICLE X FAMILIARIZATION 

This provision provides for employees to familiarize diemselves widi new ttackage they will 

traverse at no additional cost The Camer lecognizes a need to do dus and that different 

trackage and different employees may require a different number of such ttips The 

Organizano'i has requested a large number of paid tnps m an effort to generate pay for not 

working and an unneeded expense and should be rejected 

It is rare anymo:e to have pre-October 31, 1985 firemen in dus area As such diis article 

merely provides for die retention of dieir nghts should they develop as a result of die merger 

It establishes their seniority in the Hub and identifies the nghts of post 1985 firemen 
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QUESTIONS AND ANSWERS 

The questions and answers have been developed to clarify items in the proposal The parties 

have long used this method to give further detail to the written conttact. These questions and 

answers are similar to the ones entered into with the Brotherhood of Locomotive Engineers 

covenng similar provisions m their negotiated agreement that is curtendy out for ratification, 

SIMMARY 

The Camer has shown that its proposal complies widi die STB decision and respectfiilly 

requests diat the arbittator impose it as the terms and conditions governing the Denver Hub 

WS.Hmckley 
General Director Labor Relations 
Union Pacific Railroad 
March 17, 1997 
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CARRIER'S SUBMISSION 

SUPPORTING THE PROPOSAL 

COVERING THE 

SALT LAKE HUB 

The Canier has in its odier submissions detailed the histoiy of die merger and negotiating 

process diat took place aftiir iht Camer served its New York Dock nonce. This submission will not 

repeat those details but will focus on die various Articles in die proposal diat will detemune die 

allocation of forces m die suc,̂ . covered by die two notices before dus Board and die terms and 

conditions diat will govern after the merger »s implemented 

INTRODI ICTION 

The ICC and STB have many times set forth die role of an arbittator m New York 

Dock proceec ngs The arbitrator is an extension of die STB and is directed to carry out ttif 

STB s mandate. In dus case diat mandate is to merge die UP and SP m such a way as to 

provide for economies and efficiencies to die shippmg public The ICC m its January 5, 1989 

decision Finance Docket No, 30965 stated: 

'TYis arbittator's duty, simply stated, is to fashion an implemennng artangemem diat 
will reconcile worker protections widi die tertns and die objectives of die ttansaction 
diat we approved If diose tertns and objectives cannot be achieved widiout 
modification of existing work mies and collective bargaimng artangements. he clearfy 
has the audionty to modify such an-angements to die extent necessary to cany out his 
mandate," Camer exhibit no 21 

The key phrase m dus statement is "die ttansaction diat we approved " The duty is not to cany 

out the desires of die Organization dia: conflict widi die approved ttansaction A review of what die 

STB approved m diis case can be summan-ed m part by die followmg quotes from the decision: 



"We find tiiat tiie stamtory protections provided in New York Dock are appropnate to protect 
employees affected by tiie merger, tiie lines sales and tfie terminal railroad conttol 
ttansactions. .No unusual circumstances have been shown in this case to justify additional 
protection "(page 172) 

"An arbitrator actmg under Article I Section 4 of die Nev/ York Dock conditions imposed m 
tiie lead docket .will have tiie audionty to override CBA.S and RLA nghts, as necessary to 
effect, respectfully, tiie merger m tiie lead docket..."(page 173) 

"Certain requests demed We will not impose several additional labor-related conditions tiiat 
have been requested by parties to tius proceedmg.(page 174) 

"Cherty-Picking We will deny ARU's request thai we order any CBA "rationalization" be 
accomplished by allowmg UP/SP's unions to "cherry pick" from existmg UP or SP 
agreements "(page 174) 

"Reimbursements We will deny ARU's request tiiat we require UP/SP to repay SP employees 
their forgone lump sum payments and tiieir deferted ̂ age mcreases SP has already "paid" its 
employees for dieir wage concessions by givmg up productivity concessions achieved by die 
nation s odier railroads " ( page 174) 

"UP SP customers will benefit from ttemendous service improvements brought about by 
reductions m route mileage, extended smgle-lme service, enhanced equipment supply better 
service reliability, and new operating efficiencies " (pane 108)Camer exhibit no 1 

In reviewing the Camer s proposal before dus Board die Camer believes tiiat tiie arbittator 

will fmd that the proposal complies widi die goals of die STB decision The Camer akc asks dus 

Board to review the Organizations proposal closely to see die deviations from die STB decision. 

ARTICLE I-CFOCRAPHirA^ ^ R P ^ 

SALT LAKE HUB- curtently diere are six senionty distticts that operate m and out of Salt 

Lake City These semonty distticts are for die most part, long dun distticts tiiat force 

employees to move from die Salt Lake/Ogden area as far as 700 miles to be able to hold a 

position or when bemg promoted to engme service The proposal redraws die senionty disttict 

so that in five of die six direcnons out of Salt Lake/Ogden semonty extends only one crew 



change point. In the sixth direction, to the Soudi. tiie district goes to Yermo. Employees Soutii 

of Salt Lake already hold seniority to this point Yermo is an away from home terminal for 

both Las Vegas and Los Angeles. The points in between Salt Lake and Yermo are both home 

terminals for double headed pools and thus provide problems for drawing a new seniority 

boundary, 

ARTir^E Il-SENIORITV AND WORK CONSOLIDATION 

SENIORITY- The proposal will consolidate the senionty of those employees working in the 

Hub into a new senionty distnct tiiat has most of die assignments home termmaled m die Salt 

Lake/Ogden area. No longer will employees have to 'clocate to distant cities while the Camer 

hires new employees in the same city tiiey just leil This was a frequent occurteiice under die 

pr.;vious multiple semonty dismct system. This elinunates many lost work days and costs diat 

employees used to incur vŝ ile following dieir senionty The employees will relinquish their 

seniority outside the Hub for die new and greater senionty inside the Hub 

hi a New York Dock arbittation award issued Apnl 24, 1995 by Mr Robert O Bnen 

involving die UTU, BLE and die CSX, die arbittator was presented widi a similar sitiiation 

The transaction would mclude seven (7) different nainmen senionty distncts of four different 

railroads The arbittator found as follows 

"CSXT has convmced this Arbittator that it is necessary to change the senionty 
distticts ofthe tram and engme service employees affected by its proposal if the 
temtory of die eretwhile C&O. B&O, WM and RF&P to be coordmated is to be nm as 
a disnna and unified rail freight operation Where die Camer required to continue 
operating this temtory as four separate railroads each with its own work force and 
senionty distnct the operatmg efficiencies contemplated by the coordination would be 
illusory Accordmg to the Camer, the proposed consobdation ofthe present four 
senionty distncts mto a smgle senionty distnct wilt elimmate some ttam delays and will 
promote more efficient manpower utilization. To achieve tius enhanced efficiency it is 



necessary to ehminate the cunent seniority districts on the "Sected territory and create 
a single seniority district."Carrier exhibit no. 18. 

This situation is directly on point witii the cunent case. What die UTU has offered die 

Camer in negotiations and in its proposals would retain diese seniority distticts and an illusion 

of benefits to a merged Carrier. It is a necessity to consolidate tie six senionty distncts mto a 

single distnct. 

WORli CONSOLIDATION- The alternative routmg options the Camer now has because of 

the merger, will reduce die number of ttain miles operated in die Hub. This will result m some 

of die dirough freight pools becoming larger and some of diem becommg smaller. However, 

except for one case, Ogden-Carlin to Ogden-Elko, all tiie crew change points will remain die 

same This enables die Camer to propose tiiat tiie crews retam pnor rights to the pools, locals 

and road switchers diat contrnue similar post merger operations While die employees have a 

new seniority distnct ĥey are able to retam some pnor rights to dieir old work 

ARTICLE HI-TERMINAL CONSOf inATlONS 

SALT LAKE CFTY/OGDEN METRO COMPLEX- Salt Lake City and Ogden are major 

rail centers approximately 30 miles ^art The Ogd:n temimal had ajomtly owned facility, tiie 

OLTl&D, diat has been owned by die Union Pacific and Soudiem Pacific It will become die 

major crew change point for east-west ttaffic The Salt Lake City tennmal has yards 

suppomng both UP and SP operations. The Ogden facilities will be combmed mto a smgle 

operation and die Salt Lake facilities will become combined mto a single operation It is 

common in tennmals where diere are multiple yards to have one yard become a switch yard 
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and anodier an intennodal yard and a tiiird a local support yard or to close one cf tiie facilities 

In addition, because of die closeness of die yards and die opportunity to have altenutte routing 

and directional routing it is proposed tiiat die two tennmals become combined mto a complex 

diat provides greater efficiency for tiirough freight «oerations. By creating a complex it 

enables tiie Camer to change crews in a larger area witiiout clogging yard facilities and widiout 

tiie expense of dog catching crews For example, due to weadier conditions tiie route across 

the Great Salt Lake may be closed, sending all ttaffic around tiie Lake. A smootii operation 

will allow tiie ttaffic diat formerly went across die lake to go on dirou^ die Salt Lake yard to 

sidmgs between Salt Lake and Ogdea This will keep die Salt Lake Yard free and will allow 

Ogden crews to pick up dieir ttains closer to tiieir tenninal. 

SMALLER TERMINALS- There are two smaUer tcrtninals m dus Hub tiuit will need to be 

consolidated Carim, Nevada will be closed and tiie work shifted to Elko, Nevada which is east 

of Carlm. the separate facilities at Provo, Utah will be consolidated mto a smgle operation. 

ARTICLE IV.POOLOPFRATinM<^ 

GENERAL CONCEPTS- The altemative routmg opportunities tiiat are a result of tiie 

merger require a consolidation of pool operations diat will benefit bodi die Camer and die 

employees Adverse weadier condinons, mamtenance of way work and die mcreased speed of 

ttams dunng di.-ecticnal routing all require diat crew availability be flexible enough to quickfy 

accommodate tiie shift m ttaffic on a short tertn basis. The Camer has m recent years created 

pools diat have more tiian one away from home tertninal or different routes to tfie swne away 

from home termmal. : 



Witiiout diis flexibility when traffic shifts, pools are cut and employees have up to 48 hours tc 

make a displacement. At die end of 48 hours traffic is Ofl ai shifted agam and employees who 

just placed mto a new pool are agam reduced from diis new pool and added back to tiie old 

pool This frequendy results in lost woric opportunities for pool employees and requires die 

extta board to work additional shifts. When pooh; are combmed die employees can follow tiie 

traffic shifts immediately witiiout any displacement and no v/ork opportunities are lost 

In an STB decision dated July 17, 1996 (Fiaince Docket No 30000) involvmg tiie 

UP/MP merger die STB vacated an arbittator's decision tiiat had denied a senionty disttict 

consolidation on die basis diat it was not necessary under die ICC merger audionzation The 

STB held 

"Widi regard to diese arguments, die Board notes diat die evidence on tiie 
record does mdicate an mtegration of operations by die UP and MP on die 
Menoken Junction and Council Groves lines There is also '̂ vidence on die 
record diat die merger will yield efficiencies: die merger of die two labor pools 
will allow die present signal mamtenance ftmctiais on diose Imes to be 
undertaken widi at least one fewer employee "Camer exhibit no 22 

SALT LAKE CTTY-ELKO AND OGDEN ELKO- These routes are panallell until jommg 

east of Elko They provide die opportunity to nm directional ttaffic or to nm ttaffic over only 

one line due to weadier, derailments and mamtenance work If two pools, diey will share a 

common far tertnmal and could be nm back to die home tennmal as a smgle pool Econonues 

and efficiencies to die shipping public and more work opportunities to die crews will result 

from having die flexibility to nm as two pools or one pool dependmg on ttaffic flows over tach 

line 



SALT LAKE CITY-GREEN RIVER/POCATELLO AND OGDEN-GREEN RTVER-These 

pools operate nortii and east from die Salt Lake/Ogden area. Salt Lake and Ogden botii have 

tiie same far terminal If ttaffic is routed from the West through Salt Lake then there is a need 

for flexibility on tiie east side of Salt Lake/Ogden to operate to Green River The same 

reasoning applies on diis east side and need to be repeated here Salt Lake -Pocatello has 

ttaditionally been a small pool handlmg Nordi-Soutii ttaffic. Smce tiiere is anotiier pool based 

in Salt Lake tiiat will be covering tiie same trac]t as far as Ogden combinmg tiiese pools mto 

one pool better utilizes the manpower. 

SALT LAKE CFFY-GRAND JUNCTION/ HELPER/PROVO- These operations rtm to 

the southeast from Salt Lake While previously tiie major SP lines to die East most ttaffic over 

them IS being routed dirough Green River. The remaining ttaffic will be mostly coal ttaffic 

originating in die Helper area and ttaffic commg down from Salt Lake to Provo to serve die 

large steel mills in die area Smce die ttaffic will be sparse and not regularly scheduled die 

most efficient use of manpower is to combme die pools This will stabilize die manpower and 

reduce the amount of displacmg between separate pools 

HELPER-GRAND JUNCTION/PROVO AND MILFORD-PROVO/HELPER- Helper 

IS die pomt of supply for coal loadmgs tiiat will go bodi east and west from Helper so a smgle 

pool going bodi ways is wananted Milford crews curtentfy nm to Provo and by addmg Helper 

as an additional tertnmal it wUl elimmate cosdy crew changes at Provo for nm dirough ttams 



SPARKS-CARLIN AND WENDEL- CARLIN- Witii die change of tiie Carlm tennmal 

to Elko it will be necessary to run tiie Sparks and Wendel pools to Elko. This is a move of less 

than thirty miles and will permit the ttains to nm east-west witiiout a short gap until the next 

notice is served on the area west of Elko. 

TERMS AND CONDITIONS- There are six collective bargaiiung agreements (CBA) 

currently covenng tius area The Carrier's merger plan before tiie STB and approved by uie 

STB rails for a smgle CBA for tirs Hub. This operating plan is what was approved by the 

UTU in the committnent letters It would be a ttemendous anchor around the Came-'s neck 

and die shipping public if tiie Camer was not permitted to have all employees covered by a 

smgle CB.A It is important to note tiiat tiie Canier is not ttying to cherry pick differ ;nt miss 

from the six agreements as die Organization as proposed or to keep several dilTerent 

agreements that employees could operate under on a day to day basis It would be impossible 

to combine pools and/br extta boards unless diere was a single agreement 

The ICC has also discussed the issue of multiple CBA's m a ttansaction In ICC 

decisions dated January 5, 1989 and September 24, 1990 mvolvmg Fmance Docket No 30965 

the ICC vacated die pomon of die award diat retamed multiple CBA's m a ttansacnon In die 

first decision in a lengdiy decision it vacated die pomon of die Award diat retained die multtple 

CBA s and discussed die purpose of labor protection In die second decision it summanzed its 

first mling as tollows 

" Specifically, we disapproved die Kasher Award detennmation diat die 
collective bargammg agreements (CBAs) tiiat were m place on die propemes of die 
MEC, die D&H, die PT and die B&M should continue to be die CBAs in force on die 
ST as to all "pnor nghts" employees We detemuned diat preservmg all of die pre
existing provisions contamed m tiie CBAs of eadi of die separate entities involved 



would vitiate one major purpose for the underiying leases. It would elimmate any 
possibility of achievang die economies and efficioicies afforded by application ofthe 
more flexible ST work rules to die entire GTI system."Carrier exhibit no 23, 

The UP purchased tiie SP. The UP has been in national handlmg tiiese several years 

and Its system agreements are covered under the same national rules and have the same basic 

day and similar rates of pay The SP has been out of National handlmg smce 1985 and its 

various agreements have differmg basic days and rates of pay and road̂ ard work ruies. It was 

not die mtent of die STB to perpetuate tiiese diversities and complexities but to have a single 

merged rail system with a single CBA in its Hubs. Hie Carrier has selected the UP Eastem 

Dismct Agreement as the one to govern the area. This is tiie same agreement as proposed by 

die UTL' to the Camer It cunendy governs the main line into tius Hub and will have even 

more traffic afterwards The Camer beheves that" preponderance of work" is not a proper 

factor to decide the CBA .TS work is shifting and fewer miles will be run m die Hub The ICC 

in the above case set the standard when selectmg a smgle CBA. The Camer believes diat it 

has the nght to select the CBA to govern the Hub. 

TWENTY- FIVE MELE ZONE- The Camer believes diat dus provision is needed to 

expedite the movement of ttams and be competitive widi die BNSF Curtently when n-ains die 

under die Hours of Service Act die pool crew called is often given a release and a dog catch 

crew IS called This delays the ttam and if at the far termmal delays die pool crew m getting 

home and reduces the pool crews pay 



ARTiri F V-EXTRA BOARDS 

GENERAL- The Carrier believes that die coordination of die pools and otiier assignments 

also calls for the consolidating of extta boards. Under a single CBA die Camer would 

establish extta boards to cover a geô .Taphical area. The cunent Eastem Distnct CBA provides 

for separate boards for conduaors and brikemen/switchmen where yard are involved and the 

proposal keeps this distinction where there are three or more yard assignments When less than 

diree yard assignments then a combination board for conductor/brakcmen switchmen is 

proposed 

OGDEN/SALT LAKE CITY- This area calls for duee sets of extta boards. The benefits of 

havmg three geographical extta boards is tiiat employees will have more job opportunities in a 

single location rattier dian havmg to move back and forth between Salt Lake and Ogden 

Under the ore-merger operations extta boards often proteaed only part of a city thus having 

mulnple extta boards at some pomts but with different senionty Because ofthe merger of six 

seniority dutricts into one, these tiiree extta boards will be filled based on the dovetail seniority 

of die employees m die Hub The existing Eastem Dismct extta board agreement will app!> to 

these newly created extra boards. 

OTHER LOCATIONS-The Camer will mamtam extta boards at odier crew change pomts 

when the requirements of service call for diem If on a pnor nght area dien pnor nght semonty 

wiligovem Ifat a dual location dien semonty will be used on a 50/50 ratio basis This 

preserves pnor right work where possible and tiiese odier locations are at outside pomts from 

the center of die Salt Lake Hub • 
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/kWTirLE VI-PROTECTION 

This arbittation is not protection arbitration under New York Dock. The STB m its decision 

stated that employees adversely affected would be afforded New York Dock protection. Only 

the STB can state the protective conditions and those can only be changed by voluntary 

negotiations between the parties. It is die Camer's position that diis Board has no authonty to 

alter die terms of New York Dock protection. In addition, it is impossible before die mergei 

implemented to know who will be so affected so individual employees cannot claim protective 

benefits at this time Protection is an individual item and each employee stands m a uruque 

place with his/her seniority in determming adverse impact. New Y'ork Dock provides for 

separate arbittation for each mdividual after they allege adverse affect. 

ARTICLE VII IMPLEMENTATION 

The proposal calls for a 30 day implementation notice. Th.;s is standard m many arbittation 

cases Section D provides for employees to follow their work outside the Hub to other 

locations Some nains will be routed through Pocatello, Idaho and others south through the 

Los Angeles Basin The different routmg of ttams will be resiwnsible for a surplus m tius Hub 

and this provision will enable employees to go to areas will shortages will anse It provides for 

semonty choice first and forcing second as is custom in fillmg vacancies The penod of one 

year covers die length of time needed to handle further negotiations m these odier areas 

Without dus provision the Camer would be required to hire m these odier places and 

employees inside the Hub will be furloi'ghed and lose work opportumties. The Orgamzation's 

prô wsals to the Camer had provisions for following work inside the Hub and the Camer 

believes that the same provisions apply outside the Hub. 

11 



ARTICLE VIII-CREW CONSIST 

PRODUCnvriY FUNDS-lhe six different agreements have several different metiiods of 

allocating productivity fimds. Some pay into one ftmd some have a supplemental fimd, some 

pay direct on the regular payday and others at die end of the year. Each also has different 

cntena for what die Camer should pay tiie fimd and when additional payments should be made 

to eidier die fimd or a crew member It would be impossible to comply witii tiiese different 

agreements and payments witii tiie employees working under a smgle CBA and intennmgled 

on die various assignments and extta boards. If a conductor from one fortner roster worked 

with a brakeman from anodier immediately diere would be a dispute as to whose ftmd received 

a payment 

The only fair way to handle it is to close out die Hub employees participation m otiier 

funds on die implementation date and start a new ftmd witii just tiiose employees eligible in tiie 

Hub participating m die new ftmd The Camer will make payment to die ftmd m accordance to 

the Eastem Dismct agreement and dismbution to die employees at year end will also be m 

accordance with diat agreemem Those employees who previously sold tiieir ftmds/special 

allowance should not be enntled to a windfall at dus time 

CREW SIZE-The Camer is cunently not required to fill certam yard and local/road switcher 

assignments m die Hub Even diough die Eastem Disu /•» agreement would reqmre diat die 

Camer fill diem, it would be agamst die whole concept of a merger to benefit the public to 

require die Camer to now fill positions previously not required to do so and have die shippmg 

public pay for diem The Camer should not have to fill diose positions now pennitted to be 

blanked 
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The ICC decision dated September 24,1990 Finance Docket No. 30965 also dealt witii 

die issue of crew consist and having a single crew consist agreement. The ICC stated: 

"...We conclude that tfie provision of die .Award extendmg die scope of ST's 
crew practices to all operations within the GTi system in the context of the total 
implementing agreement does no; require us to vacate the Award "Camer exhibit 
no.23. 

ARTICLE IX-FAMILIARIZATION 

This provision provides for employees to familiarize tiiemselves witii new ttackage they will 

ttaverse at no additional cost The Carrier recognizes a need to do dus and diat different 

ttackage and different employees may require a different number of such mps The 

Organization has requested a large number of paid trips in an effort to generate pay for not 

working and an unneeded expense and should be rejected 

ARTICLE X-FIREMEN 

It IS rare anymore to have pre-October 31, 1985 firemen in dus area .\s such dus article 

merely provides for die retention of dieir nghts should diey develop as a result of die mergei 

It establishes their semonty m die Hub and identifies die nghts of post 1985 firemen 

ARTICLE XI-HEALTH AND WELFARE 

The Eastem Dismct agreement requires diat employees commg under that agreement be 

covered under die hospital association The tfTU took die Camer to arbittanon over dus issue 

and this proposal is m keepmg with diat award. 
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QUESTIONS AND ANSWERS 

The questions and answers have been developed to clan^ items in die proposal The parties 

have long used this method to give fiirther detail to the written contt̂ t. These questions and 

answers are similar to the ones entered into witii tiie Brotherhood of Locomotive Engmeers 

covenng similar provisions m their negotiated agreement diat is cunently out for ratification. 

SUMMARY 

The Canier has shown that its proposal complies witii the STB decision and respectfiilly 

requests diat the arbittator impose it as tiie terms and conditions govemmg tiie Salt Lake Hub 

W.S.Hmcklry / 
General Director Labor Relations 
Union Pacific 
March 17, 1997 

aslcsub03/r"/,/97 ]4 
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Finance DocJcer No. 327fi0 

CTJION PACIFIC CORPORATION, tJKION PACIFIC RAlLROiB rnMPinrv >«m 

PACIFIC RAIL CORPORATION. SOtTTHERN PACIFIC T R S S P O H T I T T T ^ 
^ " ^ ' J J - r ^ ' f ^ ^ ' SOLTKWESTTRN RAILWAY S A p i ^ ^ ^ L ANS 

TKE 0£3*VER AND RIG GRANDE WESTERN RAimOAD CWO-AW ' 

Decision No. 44' 

Decided: Auguat 6, 1996 

«PProve.. With certain conditiona, the common 
camer. c o n t r o l l e d ^ 

w...or. Paci'ic corpcration (Union Pacific Railroad 
wornpany and Miarouri P.c-.fic Railroad Cismpmny) and che 
-*-. carriers controlled by Southem Pacific Rail 
S-^SInfi^L'^K"'^*"' racific Transportation Company, 

L "'"'*!"'™ R*ii-*y company, SPCSL Cwp.: 
and The Denver and Rio Grande Weetem Railroad CoSpwy) 

' '̂ '̂•t deciaion covers the Finance Docket No 33'j«o 1..,4 
proceeding and the embraced proceeding. iV.t.d in AlJiLdix A 

s;ajno3''t?eTc?,":'L«î^ \,rŝ -̂ *-v/ 

* - n r ^ t f ! * ' / " th*.t proceedinSrj^SdlS Sifoie J h ^ i C " 

"5*'* P"="1^n9« -ere not then piAdini i i l l L ^ 

rL;-":H~---5.::-r-j: k̂^̂^ 
(cerwinal f a c i l i t i e e ) , and new 49 0 s C loee? o« i . ^ i " 

a-quisition requirement, of old 49 U.S.C. l i a ^ . H ^ i n v o l v . . . 

(continued...) 
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'!...continued) 
effect on and after January 1, 199«. We wi" •. neverthele.a decide 
-his proceeding, and decide i t under the law in effect prior to 
Jariuary 1 1994, in accordance with the special transition rule 
provided by .ection 204(b)(3)(C) of the Act (any proceedina 
-rvolvmg the -merger' of a motor camer of property, that wa. 
pending tne ICC ac the time of i t . termaation, .hall be 

^ '""^ prior to January 1, 
-996) The craneactioa. at issue m Finance Ooeket No. 32750 
'Suc-No. t) are not, in the technical sense, mergers, but prior 
practice suggests that the word 'merger,* as usc4 in eeceian 
204 (b) (3) (C). Should be read broadly' See ^ J * p"?*,r 

&j.\..ZOii ..saaanv--CnTi>rni...rh,^-Bn ,nd Wr.̂ h "'-ffm 

Sf5=*?^', • • Decision'HS"25( ICC slj^ed 
•5 .Z„^!'!' (HEZaJH) (slip op. ac 5£ n.52) (in the context of 

c.d 49 Û S.C. 1:343.44, the words -merger- and -ti«i.actIon- have 
Deer, used almost interch*.igeably) 

Section 204(b)(3)(A) tf the Act provides, in general that 
m the case of a proceeding under a provision of law repealed and 
not recnacted by the Act such proceeding ehall be termnated 
The Finance Ooeket No. .'27«o lead proceeding includes, among ' 
other things, a request that certain securities matters be 
approved under or exea^tcd from che requircmenes of old 4» 0 S C 
11301. Because tbe referenced eecuritiee requiments were 
repealed and aot reenaeted. the described portion of che Finance 
DocJcet Mc. 32760 lead proceeding was terminated, by force of law 
effective January 1, 1996. ' 

As used m this decision, the ccm -new law- refers to the 
law m effect on and after January 1, i»96, and the ̂ sx« 
•eld law refera to the law in effect prior to January l , 19»C 
Aii. further references in this decision, except as otherwise 
specifically indicated, will be to the applicable provisions of 
cne old law. 
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Texas 'Jtilities Electric Coe^ary igc 
Sierra Pacific Power/Idaho Power Company . . . ig7 
Arizona Electric Power Cooperative ig7 
Public Service Coe^any ol Colorado ig7 
R'.o Bra/o Poso/Rio Brsvo Jasmin ig7 

Shippers: Plastics and Chemicals igg 
Dow Chemical Company igg 
Montell USA Inc./Oim Corporation igg 
Quantum Chemical Corporation ig9 
union Carbide Corporation igg 
Enterprise Products Coapany ig( 
Formosa Plastics Corporation, USA \t9 
PPG Industries 190 
Huntsman Corporation 190 
Ariiona Chemical Company 190 
Monsanto Company 190 
Shell Chemical Company . . . 190 
Springfield Plastics/Brandt Consolidated . . . 190 

Shippers: Other 191 
International Paper Company 191 
United States Oypsum Company 191 
North American Logistic ServicKs 192 
ASARCO 193 
CIC International Corporation . . . . . . . . 193 
Weyerhaeuser Company 193 
Cargill 1,3 
IBP, Ine 194 
Oregon Steel Mills, Inc . . . 194 
Stimson Lumber Company 194 

State and Loeal Interests '. 194 
Texas: RCT 194 
Texas: Other Parties . . . 19* 
California: CTUC I95 
Califomia: Otner Parties . i9« 
Oregon: Or/DOT 195 
Idaho: IBC/IWC ."!!.' 19« 
Nevada 19 7 
Kansas . . . 197 
Minnesota: Mn/DCrr . . . 197 
Washington: Wa/OOT ' ' 197 
Otah ! ; ; .' 196 

Federal Parties 19g 
United States Oepartment of Justice . . . . . i9g 
United States Department of Transportation . . 196 
United States Department of Defense igg 

ABAHDONMHTTS AND OlSCOMTIWnANCES 199 
Notices of Exenqption [ \ 200 
Petitions for Exenption . . 200 
Applications ' ' 202 

Hope-Bridgeport Line (Kansas) . . . . 202 
Tower-NA Junction Line (Colorado) 204 
Barr-Girard Line (Illinois) 2O6 
Tennessee Paas Line Abandcrments 211 

DiBcontmuAnces granted: 10505 petitions . . 212 
Oiscontinuanees granted: applicacions . . . . 212 
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Abandonments netgrsnted 214 
Public Interest Condition. .'!.'.' 215 

Trail Use .' ' ' ' 215 
Public Use . . . . 216 

Other Condition. Requeeted . 216 

ENVIRONMENTAL CONSIDERATIONS 21i 
Exten.ive Environmental Review Proc«.. . . . . . . . . . 2I8 
No Need for Environmental Impact Sr.atement . 219 
Reno and Wichita . . . . 
Comment, of EPA 223 

FXHDWaS 22, 

APPSMDZZ A: BOIACIS PKOCHSZMOS 252 

APPBISZX B: AM««VIATIO«S 254 

APPBOZZ C: SDl-NO. 1 TXACXAOX IlfflrTf 258 

APPBOXZ D: DETAILS OP PUltXC •BfZFZTS 260 

APPDOXZ B: DUOPOLY ISSUES 2«7 

APPKMSU f: rXKAirCIAL RATIOS 274 

APPZMDIZ Oi IMVIROMiaMTAL KTriGATIHC COMDITIONS 27fi 
SYSTEMWIDE MITIGATION ' ' ' ' 27« 
CORRIDOR MITIGATION 277 
RAIL LINE SEGMENT MITIGATION 278 
RAIL YARDS AND INTERMODAL FACILITIES . . . ' ' ' ' 2ao 
ABANDONMENTS 2B" 
CONS-TRUCTIOH PROJECTS 2ti 

APPENDIX I : MET BaSSIOMS (AZX OUAtlTr) 290 

ZVntOOUCTIOM 

Applicant.. By application filed November 30, 1995, Onion 
Pacific Corporation (UPC), Union Pacific Railroad Company (UPRR) 
^'.lss^u^l Pacific Railroad Company (MPRR). Southem Pacific Rail 
-crpsration (SPR) , Southem Pacif i - Transportation Contjany (SPT) 
S I . Loui. Southwe.tem Railway Company (SSW), SPCSL Corp. 
!SPCSL), and The Denver and Rio Grande Western Railroad Company 
î RGWi' seek approval under 49 U.S.C. 11343-45 tox-.* tbe 

UPC, UPRR, MPRR, SPR, SPT, SSW, SPCSL, and ORCH are 
referred to collectively as applicarts. UPC, UPRA, and MPRR are 
referred to collectively as Union Pacific. UPRR and KPRR are 
refened to collectively a. UP. SPR, SPT, SSW, SPCS*., and 0R5W 
•r« referred to collectively a. Southem Pacific. IPT. S5W, 
SPCSL, and DRGW are referred to collectively as SP. These and 
ether abbreviations frequently used in this decision are listed 
m Appendix B. 

* The application filed November 30, 1995 (OP/SP-22. -23, 
-24, -25. -26, -27, and -26), as supplemented on December 21, 
1995 (UP/SP-36), March 26, 1996 (UP/SP-1B6), and March 29, 1996 
fUP/SP-194 and -195), consists of the primary application (which 
seek, apprsval for the common control and merger of UP and SP, 
and which was filed m Finance Docket No. 32760) and various 

(continued...) 
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acquisition of control of SPR by- a wholly owned UPC subsidiary-
che resulcing coimnon control of UP and SP by UPC, and che 
consolioation of the r a i l operations of UP and SP.' 

The UPC/SPR Merger Agreement, dated August 3, 1995, provides 
that, upon the satisfaction of certain conditions, mclui'ng 
regulatory approval, a wholly owned UPC subsidiary S4.ii acquire 
a l l of SPR'S common stock and SPR will be merged into UPRR 
Applicants note, however, that UP/SP common control may be 
effected by other means, including, for example, che mc -ger of 
SPR into MPRR or the lease of a l l SP properties co UPRR and/or 
MPRR. ^plicancs add that they intend to merge SPT, SSW, SPCSL, 
and DRGW into UPRR, although they also sdd thac these SPR 
subsidiaries may recam cheir separace existence fcr some time 
and that other means may be used co consolidace chese 
subsidiaries inco che merged syscem. Applieancs ask, cicing 
Schwabacher v. Unitgd Snmtmm 334 U.S. 192 (1946), r.hac we 
determine that the Merger Agreement's terms for che purchase of 
the SPR coimnon stock are fair both to the stockholders of UPC and 
to the stockholders of SPR.' 

Applicants also have filed related applications, petitiona, 
and notices. These include a notice of exenption for settlement-

' (...continued) 
ancillary applications, petitions, and notices (which seek 
approval for or exemption of various merge -related matters). 

' UPRR and MPRR are wholly owned subsidiaries of UPC. SPT, 
SPCSL, and DRGW are wholly owned subsidiaries of SPR; SSW i s a 
9S.91-owned subsidiary of SPR. 

* On August 9, 1995, UP Acquisition Corporation 
(Acquisition;, a wholly owned UPC subsidiary that was later 
•nerged into UPRR, UP/SP-269, tendered for up to 25% of SPR 
csf-imsr. stock at S25.00 per share in cash; on September 7, 1995, 
tne tender offer was completed for 39,034,471 sharee,- and, on 
Septetnoer 15, 1995, Acquisition purchased theee shares for 
•FProximately S97« million (the sharee are being held m a voting 
tr^js-. pending approval of the merger). Applicants indicate that, 
up=r. satisfaction of a l l conditions to the merger, each of SPR s 
B-.czKr.cj.deTt will hsve Che right te specify the number of shares 
-.r.ai sue", stockholder wishes to have converted mto (a) 0.4 065 
s.'-.ares of UPC coimnon stock per share, and (b) cbe right to 
rereive 525.00 per share m cash, without mterest. The 
aggregate nuinber of shares to be converted inco cash ac the time 
cf tne merger, together with shares tendered m the tender offer, 
Wl.. be equal as nearly as practicable to 40% of a l l shares 
outstanding as of the dace innedlately prior to the date or. which 
the merger becomes effective. To the extent that SPR 
etocKhoiders eiect in the aggregate to receive eicher C/̂ S»A 
ccnsideracion m excess of 40% or scoek consideracior .4 excess 
cf 6 0%, Che Merger Agreemenc requires the cash or ssock coBH>onent 
CO be proraced in order to achieve che specified proportions. 

Applicants note that SSW has a small nuinber of minority 
equity holders, aad that ti>e Federal Railroad Adamistration also 
hs.ds certam SSW redeemable preference sharea. Applicants 
indicate that they are not now requesting a Sehwabaghgr 
determination with respect to the compensation cbac might be paid 
to SSW security holders m connection with a merger et SSW into 
UPRR or MPRR. Applicants add that, should they determine to 
carry out sueh a merger, they will request either a sehw»h«rhi.r 
detennination respecting the terms or a declaratory order thac no 
such decerminacion i s required. 
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related trackage riahts, a petrtion for exemption for setclement-
related line sales, .'ive petitions for exemption for control of' 
terminal railroads, a rjetition for exemption for control of three 
motor camers, an app.rication for terminal trackage righcs and 
several abandonment and discontinuance applications netitiona 
and notices. ' * 

Settlement Agreements: Za General. Settlement agreements 
hsve been entered mto by applicants and: Burlington Northem 
Railroad Company (BN) and The Atehiaon, Topeka and Santa Fe 
Railway Company (SF);' Utah Railway Coinpany (URC); Il l i n o i s 
Central Railroad Company (IC); Wisconsin Central Ltd. (WC)• The 
Brownsville and Rio Grande International Railroad (BRGI); (^tewav 
Westem Railway Ccnqsany (GWWR); and CSX Corporation, CSX 
Transportation, Inc., CSX Intermodal, Inc., and Sea-Land Service 
Inc. (collectively, CSX).' Applicants acknowledge that the BNSF ' 
agreement is intended (in large measure, -.hough not in i t s 
entirety) to addreaa competitive issues raised by the merger and 
they have therefore requested that the terms this agreement iae 
imposed as a condition to approval of the mer,..r. Applicants 
maintain, however, that the agreements entered into wich URC IC 
wr, BRGI, GWWR, and CSX are not mcended co address merger-
related competitive issues, and they have Cherefore not requested 
the imposition of the terms of these agreements. 

BNSF Agreement. At the time the primary application was 
r̂r« w,'-r2S^'' •ffreement that applicants entered 
•^.:^?c=^^ in s i s t e d of an agreement dated September 25, 1995 
.-T/SF-22 at 316-347) and a eupplement agreement dated 
Ncvemoer 18 1995 (UP/SP-22 at 346-35t;, and theee two agreements 
o!''L'*f*f!*^LI!'*""*? " *-'*• "^n^^l*' the BNSF sgreement. 
o.. Apr.l A8, 1996, applicants entered into an additioasl 
settlement agreemenc with BNSF and the Chemical Manufacturers 
Associatien (WA) , referred to as the OIA agreement, ramiirinc 
among otner things, that certain amendments be made to th< BNSF 
agreement. UP,SF-219. On April 29, 1996, applicants, m 
tneir rebuttal filings, represented that they would make various 
Ir*****'^*'*'''"* amendments to the BNSF agreement See 
Lr/SF-23C at 12-21; UP/SP-231, Part C, Tab 18 at 5-11 See also 
-'^'^'';"?o;.' '•"•"•'̂  clarifications anS amenamenff) 
--.6 3, 1996, applicants, m their brief, represented that they 
OT'SF ^ C ' - ? " , ? * ^ ^ * ? " * ; " the BNSF agreement. fiM 
JP,SF-26C at 23 n.9 (referencing West Lake Charlee, LA). On 
Ju.ne 27, 1996, applicants and BNSF entered mto a second 
suFp.iementa.. agreement to the BNSF agreement. S t i UP/SP-265 
Ex.^.ifcit A. This second supplsDental agreement purports te 
re..ect the various coewitments made subsequent to execution of 
tne agreement dated September 25, 1995 and the supplemental 
agreement dated November 18, 1995. ^ UP/SP-266, Exhibit A at ' 
j3rd and 4th paragraphs). On June .28, 1996, applicants, in the * 
fi.mg that accompanied the second supplemental agreement, mad* 

least one additional cornnitment. See UP/SP-366 ac 3 
chl^'I-tlS'p^ntl)""'*^ reciprocal switch charges at points other 

Procescanes: Raiiroad*. Submissions opposing the merger 
and/or urging the i«?)oaicion of condicions ha-ze been filed by 
Consolidated Rail Corporation (Conrail), The Kansas City Southem 
Railway Company (KCS), Montana Rail Link, Inc. (M?-'-) . The Texas 

BN and SF are referred co 'jolleccively as IMV-

• Sas UP/SP-74 (URC and IC agreemsncs), UP/SP-204 (WC and 
GWWR agreements). BRGI-3 (BRGI agreemeat), and UP/SP-23e (CSX 
ac,.'eement) . 
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^^ J i f S ^ r ^ ^ ^ ^ ' y Company (Tex MexJ . Capical Mecropolic«„ 

TKI VI?V^ Manuel Arizona Railroad Companv (SMA.) • 
C2^r2L««i*'K**"'"^^''* R*iiroad company . Y o l o ) . ^ ^ ^ 

• r ^ c S ^ S r J t ^ p I r ^ ^ r byjceokuk Junction RaUwi; .^jKy, „d 
West.™ ».7i Psrent, Pioneer Railcorp (PRC), by Toledo Peoria fc 
R e J ^ o ^ l ' ^ i r L . ^ S ' ^ " " * " ' ̂  Sou^em ?;!ifom" 
C^^^y (™,'^"5''f"y 'Sa«A'' toy O«,rgetown Railroad 
CoB^aSi TCS? ?^ i ' * corporate affiliate. Texas Crushed Stone 

the eond,7f!fi Valley Railroad (SDIV) (in opposition co one of 
Che conditions requested by Oniced Scaces OypiSm Company). 

the mT^^r'iS/fr J t ^ ^ L ° ^ * ^ * * ^ ^ ° ° ' ' «"*»i««ioas oprosmg 
f^i.d ^K!^2 ^9ing the imposition of conditions have been 
Ihi soviet? o?*chr5j.«*""f":^ Transportation League ( M I T S " 
Coll ? ^ i f l i e L i S ^ e i S S r ^ f f?^"!''^' The Westem 
th. K I ^ ! : : the Westem Shippers Coalition (WS'-) 
c 5 l l « ^ S n f i ; ' ^ c 2 i ^ t f r ~ ° i " ? ' ^ cSalition (MP«c th; woaiition ror Competitive Rail Transpcrtation (CCRT) Th. r n ^ 
^ioc!a"i5j*?5^Sit°"\'~" t h r i I " o S l O r o ^ r r " ' 
(55lc^ th2 N«f?*'' l ^ * «o"t*na Wheat and Barley Committee 

>-wwn*-tee' irSlri J ? ^ ' ' =olo"do Wheat Administrative 
.̂omm..tee (CWAC), the Hoisington Chamber of Cononerce (HCC) 
The Enid Board of Trade (EST), the Kansas-ColorTdo-OklahoiL 

' ̂ i?«ot.'^FlIir"''^ • Ei«vlSr S i S r r t i o n ef 
(SSAC- i f^Jli' Antonit Chamber of Conwerce 
C-:.5'B • , •"toir.ission also has been filed by The InstifutTof 
Scrap Recycling Industries, Inc. (ISRI) . in*cif-uce of 

mer=,.f''fn^Ti"" ' '̂ '̂ ^ Shippmrt. Submissions opposing cbe 
merger and/or urging the imposition of condicionThave been f i l - d 
I I - J ^ t ; " r * ^ " ' l.*ghc company (WP4L) i ^ i c S L m JuSm 
Service Corporacion (WPS), Encerwv Services Tnr Trerr m u 

Company (SPP) , Idaho Power Company (IDPC) * A ^ i . t ^ -^-rH^ 
'eTPCof'"?!^-""I • " ^ - ^ ??.«ric*'^ c^Xny 'WEPCO), Pubiic Service Company of Colorado (PdCo) I'TTn!,,. 

—:̂=-̂rr ^̂ ''.̂ '""̂  ••̂ ^ * Ŝc c.itfny'(j;it?"' 
;;'d^f r^f • 3lora?o River Authority and tne City of Austin, TX (referred to collectively as ^ 

w.«..*r"** " l * * **** "holly owned r a i l subsidiaries of Magma Copper Company (MCC) . -*i»*«rieB oi 

Affiliated carriers Cen-Tex Rail Link Led and «sm.rh 
orient Rsjlroad Company, Ltd. (referred to MllJIci^elT^as 
Cen-Tex) filed a requesc for eondicion. opposing the mir^!-
unless approval thereof wa. conditioned bJ reJCfrmS H^t^ant. 
CO negociace certain trackage right.. Becau.rc.n-TJ doeki^-H 
i c . request for conditions in thJ manner " I r.i S o i l T v f 

» ? i c « d " t ' a r m ™ ? f t i ' ' " W x v e appliSf?Si.'and we 
l i l t incoe^lete Stfi Decision No. 29 (served Apr 12 
1996, . Because C«n-Tex also had failed to comply with thi 
discovery obligation, to which i t wa. subject^w^ orterej that 
I t . reque.t for conditions be stricken from che record SeT 
Decision No. 30 (served Apr. 16, 1996). " w a . fits 

I 

Snter^ ^ * " referred to collecciviiy as 

" SPP and IDPC are referred co celleccively as SPP/IDPC. 
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LCKA/Austin), Rio Bravo Poao an*d Rie Brave Jasmin (referred to 
collectively aa Rio leave). and ZŜ  ;;cilities (ZES). 

Protestants: Plastic and Chemical Shipper*. Submissions 
opposing the merger and/or urging the imposicion of conditiona 
have been filed by The Dew Chemical Conpany (Dow), Montell USA 
Inc. (Montell), Oli.-t Ccrporation (Olin), Quantum Chemical 
Corporation (QCC), Union Carbide Corporation (UCC), Enterpriae 
Producta Con̂ jany (EPC) , Formosa P.laatics Corporation, USA (FPC) , 
Th.̂  Geon Coinpany (Geon), PPG Induatries, Inc. (PPG), Huncsman 
Corporation (KC), Arizona Chemical Coapa.iy (ACC). Monaanto 
Company (Monsantoi, and Shell Chemical Company (SCO. A 
submission also h.>s been filed by Springfield Plastics, Inc. and 
Brandt Consolidated, Inc. (collectively, 6PBC) (in opposition to 
the Barr-Girard abandoninent) . 

Protescancs: O'Jier Shippers. Submisrions opposing che 
merger and/or urging che imposiCion of condicions have been filed 
by The Incemacional Paper Company (IPC), Uniced Staces (Jypsum 
Coipany (USG), Morth American Logistic Services (MALS), ASARCO 
Incorporated (ASARCO), Champion International Corporation (CIC), 
Weyerha::user Company (Weyerhaeuser) Cazjill, Incorporated 
(Cargi::), IBP, Inc. (IBP), Oregon Steel Mills (OSM), and Stimaon 
Lumoer Company (SLC). 

^cace/Local Covemmencs a.id Relaced Incere.cs. Submissions 
respecting the merger have been fi.°ied by various state and local 
govemments and related interests, including the Railroad 
Commission of Texas (RCT), the Public Utilities Commission of the 
State cf Califom.ia (CPUC), the Oregon Department of 
Transportation (Or/OCT), the Idahe Barley Commiasion and the 
Idano Wheat Commission (IBC/IWC), the Public Service Coomussion 
cf t.he State of Nevada (PSOI). th« Kansas Department of 
Transportation (Ka/DOT), the Minnesota Department of 
Transpertation ;Mn/?OT), and the Inwa Department of 
Transportation da/DC.' . . 

Labor Parties Submissions respecting the merger have been 
filed by various labor parties, including the Allied Rail Unions 
iARU), the International Brotherhood of Teamsters tIBT), the 
Transportation.Communications International Onion (TCC), the 
Transpcrtation Trades Department (TTD), the United Transportation 
Union (UTU), and the Brotherhood of Locomotive Engineers 
IBLE; 

Federal PareieF. Submissions also have been filed by the 
United States Department of Justice (DOJ), the United Scaces 
Department of Transportation (DOT), the United Statee Department 
cf Defense (DOD), the United States Department of Agriculture 
(USDA), Mai the Uniced Scaces Departmcnc of Labor (DDL). 

Additional Parties. Numerous additional parties, including 
elected officials, government agencies, shippers, shortline 
railroads, and labor organizations, have participated in this 
proceeding, 'heir submissions have generally been limited co 
expressions of either support for or opposition to: the UP/SP 
merger; the trackage rights and line sales provided for in tbe 
BNSF agreement: the conditions requested by one or more ef tbe 
parties urging the imposition of conditions upon any approval of 
tne merger; and/or the abandonment/discontinuance authorizations 
sought by applicants. 

" TTD IS a depa;.~tinenc of the American Federation of labor 
and Congrees of Industrial Organizations (AFL-CIO). 
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Suaaniry of Decision. In this decision, we are taking the 
following action: (1) we are approving common control and merger 
cf UP and SP as proposed m the primary application;" (2) we 
are exempcmg che cransactions at issue m the Sub-Mos. 1, 2, 3, 
4. 5, 6, 7, and a dockets; (3) we are granting the terminal 
trackage rights application in the Sub-No. 9 docket; (4) we are 
directing that claas exemption notices covering the trackage 
rights provided for in the CMA and URC agreements be filed, no 
later than 7 calendar daya prior co che effeccivi dace of chia 
deciaion, (a) by appMcanca and BNSF, and (b) by applicants and 
URC, respectively; (5) we are imposing as condicions (a) the 
terms of the BNSF agreement," (b) che cerms of Che CMA 
agreement, and (c) the tema of che URC agreement;" (6) wc are 
repairing certain modifications to the terms of tbe BNSP and OtA 
agreements, particularly respecting new fa c i l i t i e s , transloading 
f a c i l i t i e s , build-out/build-in options, eontraecs ac 2-co-l 
poincs, and scorage-m-cransic (SIT) facil i c i e s ; (7) we are 
expanding BNSF's access co ccrcam craffic moving from and co 
Liike Charles, We.t Lake Charlee, and West Lake, both in smgle-
Ixne service (by removing a proviso rescriccmg BHSF to traffic 
mcvmg from, co, and via New Orleans, and from and to poiits m 
Mexico via certain border crossings, and by climmatmg a fee 

" Dw-mg the course of this proceeding, applicants have 
made numerous representations to the effect that certain points 
will be covered, certain services will be provided, and so on. 
Some of these representations relate to the terms cf the BNSF 
agreement; others do not. Applicants must adhere to a l l of their 
representations. 

" By BNSF agreement, we mear. the agreement dated 
September 25. 1995 (UP/SP-22 at 316-347), as modified by the 
supplemental agreement dated November 16, 1995 (UP/SP-22 at 346-
359). and as further modified by the second supplemental 
agreement dated June 27, 1996 (UP/SP-266, Exhibit A). We wish to 
c.arify, however, that m imposing the BNSF agreement as a 
condition to this merger, we will require applicants to honor a l l 
of che amendments, clarifications, modifications, aad cxteneions 
tnereof described m: (1) the April leth CMA agreement (UP/SP-
219); ;2) the April 29th rebuttal filings (UP/SP-230 at 12-21; 
UP,'SF-231. Part C. Tab 16 at S - l l ; I t s alao UP/SP-260 at 6-9, 
sufflmarizmg the clarifications and amendments described in che 
April 29ch rebuttal filings); (3) the June 3rd brief {UP/SP-260 
at 23 r..9) ; and (4) the June 28th filing tbat accoi^anied the 
seco.nd supplemental agreement (UP/SP-266 at 3) . 

Section 17 of the BNSF agreement appears to be a standard 
•nc third party beneficiaries' provision; i t provides that 
no-.hing m the BNSF agreement i s intended to give any person 
othvtr than the signatories any legal or equitable right, remedy 
or claim. This provision v-̂ -y be standard but i t i s clearly at 
odds with the logic of the BNSF agreemenc. aad we therefore wiah 
cc clarify tbat we understand that the BNSF agreement dees 
provide rights and claims taad, by iqsliLStion, remedies) to 
persons other than the sicmatories. Ne note, by way of 
illustration, thac a shipper ac a peine opened up co BNSF under 
che BRSF agreement i s such a person; a subMtqucnt UP/SP-BNSF 
arrangement restricting BNSF's ability to serve that shipper 
would, among ocher chmgs, violate thac shipper's rights under 
Che BNSF agreement. 

" What we have said with respect to the -no third party 
beneficiaries" provision contained m the BNSF agreement applies 
With equal force to the similar provision set forth m Section 9 
of the URC agreement. 

12 -
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o ! " - k ! ! ! " r J 5 i ! ^ ' ; ; „ ' " ' ' " " " ' ' > ' . ' to „ , to to «,oh 

° -«-"~4^r^ 4£;.;iir'."!t!r̂ 5sr 

5--'a"?'wr"j.":p!" " °"*' SsSf ?ui*i:" .nd 
Uww, (10) we are imposing upon BNSF a conmen carrier ohiio.rrnn 
with respect to the traffic%,ened up toTt b^ I h i BNIF ' 
r ! n ^ 2 « H " 9 " ^ ' ^ that MSF^uS^it a J r S r e s . 
report and an operating plan on or before October 1 1996 and 
further progrea. reporta on a quarterly b a s i s ^ I r e i f t l J i ^ f we 
are requiring that applicants submit a progress reMm L d in 
implemencmg plan on or before Occober i f l T " ISd Hr^^Jr 

°" ' «I"*««ly basi. c h w e a f c i r ^ l J " ^ L e 
establishing oversight for 5 years co examine wh«her th! v l r , « „ -

Preliminary Matter.- tJP/SP-2S2. lnUP/;p.262 anBli^^t-
move CO scrike (and, in one mscance. seek ether .;ncffonf 

l-l 

ê " . Wic.'s respect to the merger, tbe line sales mna r>im 
......ma. railroad control tranaactions, the stindT^d^l^r 
protective condition, are thoee estab ish.S m ^ ^ ! ? o i j ^ c k 

'̂̂ •,:'v=gv:';L;:r°°is?yr "̂̂ -̂̂  îr . 36o i.c°c"nô "K-K"̂ i979) 
fo- in ' L ^ N I F ' rSi / r S ^ ' '̂ '̂ ^ trackage right, provided 

1-.978), a. modified m Mendogmn rr,..> nv T-- T'I-- . 5 
aaSiAtt. 360 I.C.C. 653? 664 (1980) "LrLlJr£/:i?!H!r^ 
re^ct to the abandonment, and the dSSIIgtinS^cK'^t^ mr^t, 

>.nc R rn ••At?inf1nniTifn;--gnihrn. 36o i.c.c. si. »6-i03 11979" 

h.ad "^'i^^r;i.r"ri^:^.iiSi^'ti:i,in,;:;i^ :r""'" 
determinations made at that conferSnee M^rhT-Z^ 
for this proceeding, ou^ pLcSSi^ir^gulSi'S^' ^ 
precedents authorizes partie. to sufcmirpost-vot J o 
reque.t. for clarification with reiJ^^t H ^ f n ^ r 
may be discussed m our written decision. " tSi^fSte Z d l not 
addres. the pe.t-voting conference clarificatioTrewMtr 
heretofore submicced m Chis proceeding. ParciSs 2St i!.^t 
rp^^na-tJ-r^ir^r^-^"" danffcatSn^^r'-oS:^ I T . ^ e°̂ ' 
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(Conrail, KCS. SPP/IDPC, OCC, and DOJ) have replied co che motion 
(CR-43, KCS.63, SPP-17. occ-7, and DOJ-16, resEeccively) 
will deny che mocion ce scrike and che requesc for sanc'iona We 
find no basis for sanctions, and if any of the material assailed 
by applicants is new evidence, we consider i t co be of dt minimit 
effect against the bacKground ef the enormoua evidenciarv record 
previously compiled. ^ ricox-o 

Prelimmary Mac cer: MK/SF-ei. In BN/SF-61, BNSF movea ce 
^11. cranscripc of che oral argumenc held July i 
l i t ' ^•ftain allegedly mflammacory commancs made by counsel for 
SPI CO Che effecc chat BNSF (or i t s officers or execucives) 
lied' (in wriccen or deposicion cescimony, public statement, or 

written discovery) abo'.t BNSF's ongoing implementation proeces 
with respecc co SIT fac i l i t i e s . SPI (SPI-25) stands by the 
comment, of i t . counsel, and insists that a eertai.i statement 
made by BNSF m i t s discovery suboussioa served February 20 
i t V L J ' ^ t SPI-25 at 3. N« will deny the m^tioA to 
strike, but we wish co en^hasize chac we are noe deciding the 
truth or falsity of che subjecc of the comnts made by SPI's 
counsel. ' 

XZCORD 

Thft evidence and arguments submitted in chis proceeding are 
extens:ve, and are summarized for the most part m the brief. 
Apart from eetting forth the ba.ic a.pect. of applicant.' 
f^f i ^ ' i f l i : *^ have choeen noe co eummarize or otherwi.e addrea. m 
t..is par. of our decision the extensive evidence submitted bv 
parties urging approval of t..e UP/SP merger application. 
Instead, we have chosen to summarize the essential aspects of the 
eviaence. arguments, and any related requests for affirmative 

ii'̂ ii ;ŝos"r«Js:̂ ^̂ ''' ̂  •̂ •••̂ " ^̂^̂« ̂  p*--
•-, (11 OPWl operates approximately 
-3 646 miles of main line and branch l i n P i n the wisc^ The iain 
.ine. run from che Pacific Coast ports/terminals of Seaccle WA 
Portland. OR, Oakland. CA. and Lo? Angeles. CA crch!clgo iS^' 
ar.d y.issouri River Raceways including Kansas Cicy, MO and 
Omaha, NE/Council Bluffs, IA. Route; ever main line. J S n d from 

'c o^din s!l^''2k^^^'*^s^:'^''••'*^"«^°'^• ^^-s^^' ^<^- lii^ 
.0 Ogaen/Salt Lake City, UT, from Northem California throuan 
Neyaoa^d Utah to Ogden/Salt Lake City, mnti froml^uthe^' 
r^;; Mevada and Utah to Ogden/Salt Lake City 
UPRR s double-track mam line connects Ogden/Salt Lake Citv at 
tne -est with Omaha/Ceuncil Bluff, at thi east, andrLis tLSugh 
Utah Wyoming, Colorado, and Nebraska. With the recent marger of 
"5PP Railway Compwiy (CKW) mto ^PRR! 
JPRR s lines also run from Chicago to Milwaukee, KI, and then to 
wmona, WI, and (via trackage -ights ever WC) to 
"̂f̂ ŵ/c*™̂ *"***"*""' " ' ^ "̂"-̂  trackage right, over BM; from 

Duluth/Superior to Minneapolis/St. Paul, MN, L>d then to^ 
^ t i T ' ^ V ' ^' City, m addition, from the Southem 
rh S L J ^ ' ^ L * " " •^^"9 'PR* and SPM "re the acronyms for 
che Powder Biver Basm and the Southem Powder River Basih 
respectively), UPRR transports low-sulfur coal principally'te 

Thus, for example, our summary of the record does not 
ir.-3ude UTU's strong support for che merger, and sees forth ac 
length the affirmative relief sought by Califomia paixies while 
merely noting their support in passing. In •dditionTapplicants 
. i s t the numerous shippers, public officials, railroads, unions 
and others that have submitted support statements in Appcadix C 
CO Cheir brief, fiss OP/Sf-260, Appendix C, ac 1-103.^^^^ 
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lJnr«cen52"J^"! " ""̂ ^ Souchwest and Midwest. A UPRR 
Escanaba MrwSIi: gS^' " " f ^'•"^ ^'Y- to Ishpeiing a S 
chrough Chicago 5pS^i!"^i:*"'^«*-"-?'-i*"" l^ne paJse. 
and Souchem Mmne^^ T^^SsS necwork of branch I m i . m lowa 
mile, of main lme Md h«nih^"^ operace. approximacely 8,361 
souchwese. Whi^2 o?2f.^'^??^^.^"* Midwest and the 
MPRR's l m e . p r m c S S l J fo™ ^ h " ^ * ^ ^ " • ' - ^ • t route.. 
comret the mijor i fS i i^t g^.S"!*':!''"^'' W W Une . 
MC, Memphi., TK. and ^ M r c r ^ 'wa^h f^"*'"' ° ~ h a . st . Louia, 
ce.rranal. of Mew Orlea^ l i i - P"o«^iP*i Port. and che 
Hou.tton, Beaumont c S m S a ^ t t r ! ^ ^ • • ' . J ^ ' O-lve.ton, 
MPRR ,i.,e servi , i n t e r s " S M ^ i 2 r r " " ^ ^ ^ ^ 2 ' ^ " « * ° ' Fort woth «an . • POiocs, mcluding Dallas 

Nebraaka ^ d ' l f f i r ' : e « * a r ^ 2 b ! I ' * * a " ' 

mlle.^^^^S^ffS^^2^bra^ih Woximacely ll,000 
run from ? S « l i ^ S v " o J k U ^ to^Li". ' ' ' '* , ' '*"-
San Anconio. HoS.c^ 2SS 22^ '^^^ " 
• icercnange. at f i ^ ' g^J^"*; tc S^;«""*^=S5^?3 phy.ical 
San Antonio and Hou.tin to For"Worth w^J*^ ^^""^ 

St. Loui. are^ver c r a c S S e ' - ^ . S " n ' § ? * l l T ^ ^ J T ' " ' 
fror St. Loui. .outh to S h r e v . ^ ^ on up. ssw mam i m e . exteno 
l-ne. con.nect with SP^ in^er l f^I^; ^ i " * * Corsicana, TX. SSW's 
Hutcnmson and Kanaw ct?v K fS^l^^^ ' Stratford. TX, 
Nf.. With DRGW acHer?n«^«r Shreveport. LA, and Santa Roaa, 

Ka.isa« City, SSW eo^^cts with J ? ! ^ ^ ' * " ' '^«Phis, and 
3 SPCSL. SP'. l i ^ ^ r c h r c a L •••tem r a i l carriers, 

- . r . line m I l l m S ^ . ^ i ^ i ^ f ^ i S H . ^ ^ ^ ' ^Se"Ki:n's?°°iI^'" 

^ ^ " ^ ^ ^ L ^ ' - ' " " ^ ^ J^LgTSeJv'e^ S '^eb-fS^c^^ and on =;êâ:ê"I;?:een"iê:s.raL°"̂:L̂:/̂Î^̂^̂^ §5ŵ l̂ -̂ '"- -
crnn%';t\°'-wiSTp?"at"Si:io"- H.ringto^\^re^:^.?- ^ R ^ S i 

^ergertJt ! ^^^.'.1 S l l u i l ^ S l i t T J i e d ^ S S i L T L " '^^^ 
Of S750 million, and that a S ^ S d OT^SP^U? S ! " ^ ! " * ^ * " " 
and eff icient, and better abl . tn .-r̂ m.*; "^-^ l , ** "ore competitive 
indicate that tSfmi^g" wSl a U o ^ ^ « " " ^ " ' ^ r *PPli«:««ta 
• e P - - - ~ t « ^ op'and sJ'a^d'r: S^ft'e n^S ^ ^ ^ " ' 1 : 

Chicago .'?l'^'k^':n%^'^t^\n°^^\%i?o'*L,|^ T " ' 
Memphia and the *e.t Co.« via D^iL^? ^S^'*^!*' * between 
tc fonr tne first direct .mal..i,«! ~ ; fP**' *PPlic*nt. plan 
-OS Angeles, and hf^e ^^:ed^^o J^S^t^l? S^'^rahf:'"'* 
to create a .econd auch^oute. I^L^H iS^.llti'l^r^'.t^ 

(eoncinued...) 
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improve operation, through terminal', ̂ nd to avoid delay by 
eliminating interchange, and combining traffic volumea mco new 
crain. and new blocics; co lo^rove service, particularly sp 
service, through technological support and access to capital; to 
improve equipmene ucilizaeion and availabilicy; and co 
consolidace yards ai>d funccions. Applicants expect annual 
benefits, m a normal year, of $(59.1 million, as a result of new 
craffic ($76.0 million) and efficiencies and cose reduccions 
(S583.1 million). Applieancs also cxpece annua.l shipper 
logistics savinga of SS3.1 million. 

Applicants claim chac che merger, as conditioned by the BNSF 
agreement, will greatly i.ntenaify r a i l competition m the Hast; 
the BNSF agreement, applicants contend, will substitute a 
Stronger competitor (BNSF) for a weaker one (SP), and will 
create, in some markets, entirely new competition; and only with 
a merger, applicants insist, will UP and SP be able to provide 
genuine competition to BNSF. Applicants add that a merger will 
increase SP's compeciciveness Ay overcoming ies service proslems 
end capical conscrainca and by assuring long-term, high-quality 
r a i l service. After the merger, applicant, -tamtain, competition 
Will be stronger noc only for shippers who now have r a i l service 
frotr. UP and SP and no ocher railrcad (2-eo-l shippers) bue also 
for a l l other shippers, especially those whe go from three 
serving railroads eo ewo a. a resuli- of che merger (3-co-2 
s.^ippers) . 

Labor Iapact. Applieanca projecc chat the total labor 
ir.pact of the merger will be 4,909 30b. abolisheti, r,132 juhm 
transferred, and 1,522 30bs created. £s.e UP/5P-22 a: 34-35; 
UP/SP-24 at 407-422. Applicants add that other jobs in Denver, 
Omaha, and St. Louis may be transferred, but that no decision has 
yet been made regarding these transfers, fits UP/SP-24 ac 422 
(these contingent transfers affect 367 non-agreement dispatchers, 
1.823 clerks, and 2,637 non-rgreemene personnel ocner Chan 
dispacchers). 

BKSF AgreeMat. Applicants claim that the.ir basic purpose 
in entering mto the BNSF agreement was co preserve cempeeicive 
r a i l service for a l l 2-eo-l cuscomers of UP and $P. Applieancs 
mdicace chac, -.0 preserve coB?>eeicive opcions for such shippers, 
tney idencified .\11 2-co-l poincs (i.e., a l l poincs ac which 
ser-/ice is providod by UP and by SP. bue by no other railroad! 
anc t.hen negotiatec' trackage rights and line sales with BNSF that 
would provide service to as many ef these shippers as possible. 
Applicants concede thai, a few 2-ee-l poincs are noe covered by 
the trackage rights and line sales provided for in the B.MSF 
agreement, but they insist that these points are covered .by the 
agreement's 'omnibus' clause (Section 6i), which, they mai.ntain, 
represents a eomnutasnt by UP/SP to enter iato arrangemente with 
BN'iF under which, 'through trackage rights, haulage, ratemaking 
authority cr other mutually acceptable SMaas,' BNSF will be able 
to provide cea?>etitive service to a l l 2-to-l shippers not cevered 
by the trackage rights and lme sales provided for m the 
agreement. ApT'lieants indicate that the BNSF agreement, in 
addition to preserriag competition for a l l 2-co-l cuscomers, alsA 
preserves s two-railroad interchange with a l l shortlines that 
iiiteichanged with both UP aad SP and no other railroad prior to 

" ( . . .continued) 
will institute directional running on parallel routes'in Axkaasas 
and Texas, and will assign most mr^ntodal traffic to one 
Chicago-Southern California route and most manifest craffic 
(i.e., craffic m a scheduled cram, usually of manufactured 
comnodicies) co another, thereby laqjroving tbe handling ef both. 
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the merger. Applicants note that the BNSF agreement includea in 
addition to the rights which addr'sss competition at 2-to-l 

• BNSF^'The °t :f*'^""* '-^C*" ^ I S f and 
HNSF. The exchange of these rights, applicanta claim, resulted 
from demands by BNSF that, in the view of applicants were not 
justified by competitive concems. In these instancis 
applicants suggest, they negotiated on a quid pro quo i«.i« for 
eomething in return. Applicants contend, hewevir, tSatthlee 
c l rtVr. I^d w^Tt^: =««P«t«ivene.s and e f f i c i S J ^ e P L t h 
t!;;n : x i s » \ S ^ J . c S ; p . t i t i o n 

Trackage Rights. Under che BNSF agreemenc, BNSF will 
approximacely 3,968 miles of crackage righcs over UI/SP 

(1,727 miles on UP and 2,241 miles on SP)" and OT/S» will 
a S l r ^ ^ V r •PProximaeely 376 miles of crackage righcs over 
BNSF. The crackage righcs chac BNSF will receive includ? righcs 

(Algoa), -nc, and Brownsville, TX, becween Houseon, TX, and Iowa 
Junction, LA. and between Houston, TX, and Bridge Jet., AR (lus-
we.t of Memphif, -TJ). The trackage rights that UP/SP i i l l ^ 
rsf«.̂ Tf "n."^ '̂ " include rights extending between Bend, OR, and 
C.lemult, OR, Detw,ren Mojave, CA, and Barstow. CA, and between 

receive ;n5"vh?r°S^^' *̂'»* trackage rights that BNSF 
d;;:rr::rm S?en5*x °' * " •»« '"̂ V̂ 

"1 r ^ ' ^ \ ^ t i " \ °"**"' ^^^^ agreement, BNSF will purchase: 

«n= Bieoer, at MF 111.8, including both leas ef the wv» at 

MF 768.9 and waxahach^e, TX, at MP 796.03; and (3) SP*; Avindale 
-ine (m Louisiana) between Avondale, LA, at MP 16.9 and 
Iowa Junction, LA, at MP 205.3." mata 

a-ona''=-SfrthfiJd.**" Agre«Bent. The BNSF agreement mcludea, 
â ong ether things, a proportional rate agreement o^er the 
w -'JuoS'^TS^ '^•"i,"''ter referred to'ls the BSIF P S T that 

^ J ^ i participate m joint rates with BNSF for 
t r t f . i c moving between points in aa area north of Portland OR 
and west of Billmgs and Havre, KT, on the one S L d ^ ^ en ?he 
o-her, pemts m an area extendmg from Oregon to wistrixao 
T.̂e points in the area north of Portland and west of Billmgs ard 
^Th 'v* P«reicularly described as: Ca^Sia."Jt«;eS2^o« 

in the Vancouver area; points north of Seattle and wTst ofThe 
cascades; points south ef and including S e a t t l e ^ d west e' t*ie 
Cascades; Waahington points east of thi Ca.c.d«^d o£ «d 
including Spokane; and points east of Spokane and wesrof 
Billing, and Havre. The point, in thr. irea frem Oregon to 
We.t Texa. are more particularly des'.ribed as: points in Oreooa 
California, Mevada, Utah, Colorado, Arizona, and N̂ S SJ^coT 

r^a^tlL'"*'••^."^^••'*'."^^^f"^•'^^'"*• "°t include the additional trackage rights provided for m the OIA agreement. " " t i o n a i 

" In Finance Docket Mo. 32760 (Sub-Mo. 1), applicants have 
filed a notice of exenption that covers the trackage riohta 
provided for m the BNSF agreement (not including Ihe additional 
trackage rights provided for m the OlA agreement). This netice 
t ? - ? ' ' ! ^ ^ « « " P t i o n codified at 49 CFR 
i l B C . 2 ( d ) ( / ) . < 

" In Finance Docket Mo. 32760 (Sub-Mo. 2), applicants hsve 
fiied a petition for exemption that covers the chree line salee 
provided for in che BNSF agreemenc. 
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points in Texas west of Monahans-and Sanderson; and connections 
eo Mexico t . El Paso and to che west. 

OIA Agraemeat. The OtA agreement prov.\des, among other 
things, thac che BKSF agreement ahall be subject to certam 
amendmenta, including amendments: (1) to give BNSF overhead 

"»ht» Cor traffic moving from/to pomts south of 
Bald Knob and Brin "ey, AR) (a) over UP'a line between Houston, 
TX, and Valley Junction, IL, via Palestine, TX, (b) over SP's 
r i " * ^'^^ "Od Valley Junction, IL, and (c) over 
UP'S line between Fair Oaks and Bald Knob, AR; (2) to grant BNSF 
access to any new facilicies (noe including e^^ansi'^nr* of or 
addicions to existing facilities or lead-outs or transload 
facil i t i e s ) located pose-merger en any SP-owned line over which 
BNSF receives crackage righcs; (3) co provide BNSF equal access 
to SP's Dayton Yard (near Baytown, TX) for scorage in transit of 
traffic handled pursuant te the BNSF agreement; (4) to provide 
that BNSF'S trackage rights fees shall be sdjusted each year by 
the difference between that year and the preceding year m 
UP/SP-s system average Uniform Railroad Costing System (URCS) 
costs for the maintenance and operating costs categories; (5) to 
give BNSF the right to serve shippers at Lake Charles and 
West Laxe. LA, open to a l l of UP, SP, and KCS" (a) to, from, 
and via New Orleans, and (b) to and from point • m Mexico, with 
routings via Eagle Pass, Laredo (through intershange with Tex Mex 
at Corpus Chris.I or Robstown), or Brownsville, TX; and (6) to 
specify that, in the Houaton-Memphia-Sc. Louis comdor, BNSF can 
uti.ize ei.her the UP line or the SP lme, at i t s discretion, for 
operating convenience. The OIA agreement further providea, among 
ctner things, that applicants will state, m a submission to the 
Board, that they are ar-eeable to annual Board oversight 

^ ^ ^ J y«*rs. With che Board eo examine wheeher che 
BNSF agreemenc has effeceively addressed e.̂ e conaecicive issues 
it was mcended to addreas." 

URC AgreeMat. Under che URC agreemenc, URC will receive 
access to additional coal aources m Utah and overhead trackage 
:ig..ts becween Ucah Railway Junceion, OT, and Grand Junceion CO 
*Tr!eBT**''?!'* V * * * ?'*^ consiscs Of joinc access wich 
JF/SP eo Che Savage Coal Terminal coal loading facilicy locaced 
V^r.'^.* fycT^"' f ^ ^ " ' " • loadoue faciliey, UP/SP-
23. a. 166), and exclusive access co che Willow Creek Mme 
.Dcated adjacent to Che SP mam lme near Casele Gaee, UT; and 
tr.is expanded access, combined wieh URCs presenc access eo coal 
ir.i.-je. on ie» ok-n line becween Ucah Railway Junceion and Mehrland, 
W1-. give URC access eo nearly a ehird of cecal Ucah/Colorado 
fnflrSH^fiJr*??- *PPl"*nts msisc chac chey 
entered into che URC agreemenc merely co resolve a dispuce 
respecting their ability to grant trackage rights co BNSF over 
.hr joint SP/URC track that forms a portion ef the SP mam line 
between Sale Lake Cicy and Denver, bue chey add chac the URC 
agreement wi l l enhance compeciCion by expanding the coal sources 

" Applicants have further indicated that this aspect ef 
the OU agreement will be extended to ehipper. at Weet Lake 
Charle., LA, served by SP and KCS. UP/SP-260 at 23 n.9. 

" Applicants have made the required submission, eee up/sp-
23c at 21, and OlA has withdrawn i t * opposition to the merger m 
reliance upon (l) our adoption of the BNSF an- CMA agreements 
(2) BNSF'S assurances that i t will enter the markets .^^ncd up 
under the BNSF agreement, and compete vigorously for the traffic 
c£ CMA members, and (3) our agreement te institute annual 
overaight proceeding, to examine the effects of the merger c 
competition, see CMA-12 at 4-5. 
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available to BNSF through interchange with URC (under the BNSF 
agre;mene, BNSF, which will have Che right te interchange with 
URC at Provo, Utah Railway Junction, and Grand Junction, will be 
able to move URC-origmated coal both to end market, t^.t of 
Provo and alao to end marketa eaat of Grand Junction). 

Tetmlaal/Switehiag Railroad.. A combined UP/SP will control 
five terminal and/or .witching railroad, in which UP and SP 
presently have non-controllmg interests: The Alton fc Southem 
Railway Coinpany (AfcS) , Central Califomia Traction Company (CCT) , 
The Ogden Union Railway fc Depot Company (OURD), Portland Terminal 
Railroad Coinpany (PTRR), and Portland Traction Company (PTRC). 
In Finance Docket No. 3276C (Sub-Nos. 3, 4, 5. 6, and 7), 
applicants have filed petitions to exempt their control ef AfcS, 
CCT. OURD, PTRR, and PTRC, respectively." 

Meter Carriers. UPC holds a 100% stock interest in motor 
carrier Ovemite Transpoix*rien Company (Ovemite) ; SPT holds a 
loot stock mterest in both Pacific Motor Transport Coapany (PMT) 
a.nd aourhem. Pacific Motor Trucking Company (SPKT) ; and a UP/SP 
merger will therefore result m (1) ;:osmion control of SP and 
Ovemite and (2) common control ef UP and PKT/SPKT. In Finance 
Doc)cet Nc. 32760 (Sub-Nc. 8), applicants have filed a petition to 
exempt this common control. 

Tetmdaal Trackage Rights. In Finance Ooeket Mo. 32760 (Sub-
No 9), applicants and BNSF .'lave filed an application for an 
crder under 4 9 U.S.C. 11103 permitting BNSF to use two segmencs 
cf KCS trac* m Shreveport, LA, and one segment of KCS crack m 
Beaumont, TX. Applicants roncend thac che use of these segments 
IS necessary for BNSF to p ovide, under the BNSF agreement, 
stronger competition to UP/JP m the Hcuston-Memphis and 
Houston-New Orleans corridors. J^plicants indicate thac, 
ait.-.cugr. SP has rrsckage righci; over che ehre* segmencs and MPRR 
has trackage righcs over Che Beaumont segment, chey have filed 
tneir Sub-No. 9 application because the underlymg trackao'-
rignts agreements 'a.-guably* require consent by KCS co che use of 
tne trackage rights by BNSF." The Shreveport trackage (two 
segments totaling 3.52 miles m length) is s portion of SP's 
Houston-Memphis route, and applicants claim that the two segments 
are used also fer interchange with connecting railroads and for 

" AfcS, which o«ms some 33 miles of mam Imc track and 
ice miles of yard track m the St. Louis area, la owned by MPRR 
and SSK, each holding a 50% stock interest therein. CCT, wiiich 
owns some 45 miles of track bet*»een Stockton and Polk, CA, and 
between Lodi and Ledi Junction, CA, is owned by UPRR, SPT, and 
BNSF, each holding a one-third stock interest therein. OURD, s 
terminal carrier located m Ogd-.i. is owned by UPRR and SPT, each 
holding a 50% stock interest therein. PTRR, which operates over 
some 56 miles of track in Portland, is owned by UPRR (4 0% stock 
interest), SPT (20% stock interest), and BNSF (40% stock 
interest), each of which has two members on PTRR's six-member 
board. PTItC, an inactive entity with neither emploj'ees nor 
fa c i l i t i e s , i s owned by UPRR and .<;PT, each holding a 50% stock 
interest tnsrcm. 

" ^ l i e a n t s , citing 49 U.S.C. 11341 (a), elaic that 
approval of the merger, conditioned by the BNSF agrcemctit, should 
give BNSF aut hority to use the subject tracks with er wit^^eut the 
consent cf KCS. Applicanta indicate, however, that ct>ey h^ve 
filed their Sub-No. 9 application because there i s ICC precedent 
tc the effect that 49 U.S.C. 11341(a) might not achieve an 
override of a consent requiremenc in a joinc facilicy agreemenc. 
£E£ UP/SF-26 at ."'23 n.2. 
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t n V " %l • "••rby induscrial area jointly served by SP, UP, and 
KCS." The Beaumont trackage (roughly 1.8 miles between 
l ^ l ? r " , ' f V ' *n=i"ding the Neches River Bridge 
KCS-32 at 1) IS a portion of separate UP and SP Houston-
New Orleans routes, and applicants claim chae chis craekaae also 
IS used for swiechmg and mcerchange purposes and for a«ess eo 
facilicies of che Pore of Beaumonc." " access eo 

Abaadeamaats Aad Oiaeeatiauaaeas. Applieancs seek 
auehorization co abandon, or co abandon and co disconemue 
operacions over, 17 lme segmencs chac Cecal approximacely 
" d b^ netic^'" " ^ «PPlicacion, by pecicion. 

The Towner-NA Junction Uae tColorado). in Dockec Mos AB-3 
(Sub-No. 130) and AB-8 (Sub-No. 38), resp«ecively 5pw ^eks by 
applicacion approv .1 Co abandon, and DRGW seeks by applicacion 
approval CO disconemue ies overhead crackage righcs operacions 

• Towner-NA Junceion Lme, which exteSds between 
MP 74 7 0 near Tewner. CO, and MP 669.4 near NA (North 
Avondale) Junceion, CO, a discanee of approximately 122 4 miles 
m Pueblo, Crowley, and Kiow. Councies. CO The 
abandonment/discontinuance does not include active industries at 
NA Junction or at Towier. —.i-iie. mt. 

:^'J'3^*-'^^^-^*'*^^il*i'ine(Cclorado). In Docket 
SR^^. «eK. b f ; ^ r t ' " ' 1««). r ^ S c c i v e l y , 
ovf^ peeicion to exempt its discontinuance of operatlcns 
I P ^ . r f ^ / y . f S " " " " •^•ndonmenrcf 
SP s Sage-Malta-Leadville Lme, which extends a distance of 
approximately 69.1 B;xles m Eagle and Lake Counties CO 

T^'"!*" "••'̂  Sage, CO, and MP 27i.o near Malta CO 

^^idviilJ*''^*" ^"'*'° W 2'* 1 nta^ 

,c w «*Jca-Caaon City Line rColorado;. In Dockec Nos AB-8 
.f^.-^". 'Sub-NO. 168), respecciv^" DRcS seiSs by 
app.ication approval to diecontmue i ts o^raeions over and SPT 
seeKS by applicacion approval co abandon^P'. S S l c r ^ o r c J r 
^e^-'cl^of c ! t 5 * " « " ^ ^ r * " *^ «*lta TO 2 S SP l i L o 
l l t l : ^ ! « « f i ^ ; « 5 ° ; ' .pproximacely 109.0 mile, m 
^•ce, Chaffee, aad Fremene Couneiea, CO." 

K-S and f tr.ckage under agreemenc. wich 
- ; f predece.sor daced May 8. 1933, and December 17, 1980. 
.he 1933 agreemenc covers a 1.32.mile segmene of crack bicween 
engineering seacions 6672.61 and 6941.24 (no mileposcs h!vrb2en 

"a'cfL'-weerySp'r'iir̂ s f̂ "' •ppr«««i:?;'"2*̂ !e5*of 
-racx oe.ween KCS MP's 559 and 671.2 (or, bv KCS- e«lmii«f-,«̂ . 
; S " « 0 2 " i r ° ' hecwe^n'Kg 5 ? s l 5 J ' i i r 5 l ^ 2 , MPRR and SP ebcamed righcs co use chis trackage 
pursuant CO an agreemenc daced July i , i965, among KCs; MPRR 
SF and tbe City of Beaumonc. SF, however, did noe ar^uire^ 
under the 1965 agreement, the rights sought m the Sub-Mo 9 

SP. 

" Of the 17 lines fcr which abandonment authorizations rre 
sought, 4 lines involve both abandonmcne by one carrier (efthlr 
MPRR or SPT) and disconemuance by anoehercarrier^rtlw) 

^ •. Sage-Malca-Lea-lville Line conneccs wich the 
Malta-cafton City Lme ae Malea. We shall on occasion refer to 
the two lines collectively as the Tennessee Pass Lme 
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,c "ope.Bridgeport Line-rxaasas;. In Dockec Noa AB-3 
(Sub-No. 131) and AB-8 (Sub-No. 37), respeccively MIM seeks bv 
applicacion approval co abandon, and DRGW seeks L . o S i c I c i o n ^ 
approval to discontinue its overhead trackage rightr^oirit^on. 

45r2o«n-r-HSpT-L"-îr„«p 4̂ r̂2o-- B-«s:;o1'i- F 
a f Se%"^Sl S ^ f d J i J I l t " ' " " * " " - t i C : f^SiscrliJs* 

NO gJf* SSJ^'fifffK^^"* Z"^""-^- m Dockec No. AS-33 "(Sub-
B!- ; ' •PPlicacion approval co abandon ics 

J'':2^f?'"'' ̂ '̂•'•' extends becwien MP S l . o ^ e a T t o IL 
and MP g9.4 near Girard, IL. a discanee of apprexiwceir' 
i L ! / ^ ^ * " ^*^<^' Sangamon, and Macoupin Ceuncies lL The 
abandonment does not include active industries at Ban- and 
Girard. UPRR indicates that a superior post-merger u. l l h. 
achieved by exiting this line at Barr. o ^ r a t i S ^ w e r ^ M 

'-ne^'from S^rr^^f ' ' . " ^ / ' ^ S^* i'lmnoS^Midland 
-.ne; from Barr to Springfield, and then eperaeino ever che SP 
-me from Springfield eo Sc. Louis; and UPW eb.rSf^rnoces chac 
this abandonmene is contmgent upon acquisition of trickaoe 
rights over the Il l i n o i s fc Midland (IfcM) lme trackage 

N- -â Jx '^"^ S M ' f f f ^ r v i ^ " * / ^ * " " ' ^ " in Docket NO. AB-3 (Sub-
.r. ; 2' • ^ petition to exenpt the abandonment cf 

"ark ^ ' • '^^n"*" •PProximately 26.7 miles 
rf«-r!^.' ''•^'•?*' Ouachita Counties, AR. The abandonmene 
does not include active industries at Gurdon or Camden 

No AJ-3* fl!2-Nr''i3fx:'*^p«'"''w'^^2,' ̂ ^"•^•"^ • in Doeket 

;:io5 " ' " - - " ' " " ^ ^ 

" SPT originally pecicioned co abandon che encire 
n . r ' ; ^ : " « Suman ^ X ^ ^ ' H P 101.4 near Bryan, TX, a discanee of approximacelv 16 2 i i i T . a-.^!.-

«• SaruP^"26 i t " i 2 - ? ^ i " " " r 
Ind'Mi*?oc*'^P:""'T " ^ l ^ l m g the segment betwien S T l w ! ! 
and M̂  105.07 from the scope of the abandonment, noting that 
VT. Industrie, the sole shipper on the line (located le^r 
MP 104.5), will continue to be served by UP/SP. SPT now aeeka to 

i^ r S ^ i o ^ ' ^ , ' ' ' * P°r"!!,°^ ^̂ '̂ ^ b^wer Jp l i r 6 ' ' ^ . r " S L ^ * 
and MP 105.07 near Benchley. which i t calculaced co be a discMce 
of approximacely l.Vl milea. St£ UP/SP-57 The di.tLi«^r!ff! 
MP-. 117.6 and 104.5 (where VTIIndustrie.' is J o c S n r n 

(cencinued...) 
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The Edwai-dsviJJe-Madison Lme ( I l l inoia) , m Docket 
No. AB-33 (Sub-No. 99X), UPRR seeks by peeitien co exe<ttc the 
abandonmene of ics Edwardsville-Madison Line becween MP 133 g 
near Edwardsville, IL, and MF 148.78 near Madison, IL, a discanee 
of approximacely 14.98 miles m Madison Councy, IL. The 
abandonmene does noc include accive induscries ae Madison. 

*'**'tan-Wii tewaeer Line ^Kansas;. in Dockec No. AB-3 
(S-ab-No. 132X) , MPRR seeks by nocice co exenqpc che abandonmene of 
ICS Ne%rcon-Whicewaeer Lme becween MP 465.0 near Newton, KS and 
MP 476.0 near Whitewacer, KS, a discanee ef approximately 
9.0 miles in Butler snd Harvey Councies, KS. The abandonmene 
does noe mclude accive mduscries JC Mewtan er Whicewjicer. 

The Troup-Wiieeiiouse Line fTexas;, In Oeekec Me. AB-3 (.Sub-
No. 134X), MPRR eeeks by nociee co exempc the abandoament of i t s 
Troup-Whitehouse Lme between MP 0.50 near Troup, TX, and KP 6.0 
near Whicefaouse, TX, a discanee of approximacely 7.5 miles m 
Smieh County, TX. The abandonment does noc mclude active 
induB>.ries at Troup er Whitehouse. 

The Seajbrook-San Leon Line (TexMt). In Oecket Mo. AB-12 
(Sub-No. 187X), SPT seeks by notice to exempt the abandonment of 
its SeabrooK-San Leon Lme between MP 30.0 near Seabrook, TX, and 
MP 4C.5 near San Leon, TX, a distance of approximately 10.5 miles 
m Gaiveston and Hams Counties, TX. 

The w.'jjccier Junction-Colima Junction Line (CMliiorni*) In 
Docxet No. AB-33 (Sub-No. 93X), UPRR seeks by nocice eo exempc 
Che abandonment of ice Hhieeier Junccion-Colima Junction Line 
between MP 0.0 near Whittier Junction, CA, and HP 5.16 near 
Cslima Junction, CA, a distance of approximately 5.16 miles in 
i-os AngeAes County, CA. The abandonment does not include active 
industries at Whittier Junction or Colima Junction. 

The Magnolia Tower-Melrose Line fCali/oraia;. In Oecket 
Nc \B-33 (Sub-No. 94X), UPRR seeks by notice to exempt the 
acanconment of its Magnolia Tower-Melrose Lme batween MP 5.6 
near Magnolia Tower, CA, and MP 10.7 near Melrose, CA, a distance 
c. approximately 4.9 miles m Alameda County, CA. The 
aaansonTflent does not include active industries at Magnolia Tewer 

The DeCajup-Edwardsville Line (I l l inoie) . In Oecket 
No. AB-33 (Sub-No. 97X), UPRR >«eeks by netice to exempt the 
aoanaonment of its DeCamp-Edwardsville Line between HP 119.2 near 
De-arp, .nd MP 133.8 near Edwardsville, IL, a distance ef 
approximately 14.6 miles in Madison County, IL. The abandonment 
aoes not include active industries at DeCamp er Edwardsville. 

The Liecle Mouncain Juaceion-LiecJe Nouacain Line roeah) 
.r. Docxet No. AB-33 (Sub-No. 99X), UPRR seeks by notice to exempt 
.he abaadoameac ef i t s Litt l e Mountain Junction-Little Mountain 
Line becween HP 0.0 near Little Mountain Junction UT and 
MP 12.0 near Little Mountain, UT, a distance of apprmximaicly 
-...c milea m Box Elder and Weber Counties, OT. The abandonment 
does noc include accive mduscries ac Liccle Houacaia Junction er 
Lie tie Mountain. *«i 

MUST. BMSF cakes no posicion on the merger, but insists 
that It IS the only railroaj tbat can ensure s' -eng c o ^ t i t i o n 

"! • • .contmued) 
13.1 miles; however, by our calculations, the distance between 
MP's 117.6 and 105.07 i s approximately 12.53 milea. 
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to a merged UP/sp because no otheV failroad has che financial 
strength, operational capabilities, marketing expertise and 
I t ^ V °^°^^9iat and destinations to serve the long rouies m the 
»«-!^ " " i , * ' * *"''••" •̂*'« agreement, BNSF cintenda i i l l 
SP t o ^ ! l ^ ^ a i c r f » ^ $ " " n ahippera served only by UP and 
SF today, and BNSF therefore argues that, i f che meroer is 
SN̂Pm̂ i.t̂ 'tSlff'' r'̂ *??*"'' «̂P°"'> " -̂ ŜlttSn. 
f d e L i r ! " receive, under che BNSF agreement, 
adequate aceees to regions, rouees, and seacions on appropriace 
terms and conditions, including compensation levels, thac will 
a.low It CO compece vigorously. Recognizing Chae mosc of ics 
operacions under che agreemenc will be conduceed purauant co 
BNSF ! ^ t . f J ! f I L note. Chat the agreemenc r e t i r e , chac 
BNSF s crain. be given equal dispacch wichoue any discrimmaeion 
m favor of comparable UP/SP Crams, and BMSF insiscs thac ic 
will accepe nochmg leas. "-a.!, i t 

RAILROAD PROTSSTAMTS. Concems chac a UP/SP merger would 
have ancicompeeicive impaces m che cransportation marketplace 
have been expreased by aeveral railroad proeescanes. 

Coaselidaeed Rail Corporaei.«. Conrail urges us co deny the 
T!''^?;.""-'*" "niiitioned on divestiture of what Conrail calls 
Che "SF East-:'- (i) SP's lines from Chicago and St. Louis to 

"rownsville, TX, and frim New Ir l e i ^ a to 
rlV-i°J'^' ^' ^'Si* *"•"' •»' •n'i TX, includmg .11 
M- M;;;̂ ?̂  JS"*?* '̂ "̂  •P"'' ••r^ing Alton, IL, New Medrid. 
M. Memphis. TN Little Rock, AR, Indiana, AR, Breaux Bridge LA 

^n""«di«t« Texas points; (2) a l l crackage, haula?* and 
in^rf«H^"*" " " " " e d wich chese lines and SP'I ^wner.h!; o r 

fif jointly u.ed UP-SP lme excending from 
-ne'Tf™-^" ? Jone.boro, AR; (3) SP'. mcere.c in che A*s, 
o-^.r f*i3.road Associacion of Sc. Louis (TRRA), and any 

serving craffic onginacing/cerminaciL 
™ ^ ^ ! ! ' " ^ " ^ ^^"'•' ^neeresc in varioui bridge ® 
" ^ r i n d " ! ^ ' ! ? ^ " " " t i v e operation ef the acjuired 
.-nes, and (5) al.i ether assets (including yards, storage 
ra...i.ies and sidings), options for same, or other f a c i l i - i e s 
op«a'r=r*^fn^.fr''' «or the mamt^LJe" 
r?!":^'"',' •««ioient use of the acquired linea and assets 
t.o..-a-. also asks that the Finance Docket No. 32760 (Sub-No 1) 
r:ff^!^'!!^"°" **! 'the request for revocation is 
referred to as a 'petition,' CR-21 at lO-l i ) , and that the 
de^flT °?ĥ *l: """^ 2) Petition for eilmption be 
denied. The trackage rights and lme aalea provided fer in the 
BNSr agreement, Conrail inaiata, require a responsive"wUcitton 
tc a.low us to determine whether these trackagrrighta aSd lme 
sales cure the anticompetitive harms threatened by the merger * 

" Conrail uses the terms aP East' or -SP Ease lines' to 
mean SP's prepercies in Texas, Louisiana, and Arkansas SP's 
easeem mam line in Missouri and Illinois, a l l access'rights 
aaaociated with these Imes, and a l l other assets h e" bJ SP or 
ICS aff I laces chac are used or useful for the maintaaaace and 

Conrail uses the terms -SP Nesc or 
SP wese lines' co mean a l l ocher SP lines and facilicies As 

t«rms, Che region where SP Ease opcracea i s 
ĉ 'ŵ  ^"^ region and che region where SP Mesc operaces is the 
SF West region. 

" In i t s BN/SF-53 reply to Conrail's -petition''for 
revocation of the Sub-No. 1 claas exemption, BNsr eontenda that 
-onrail's 'petition' i s premature (because the class exemption 
hao not yet oecome effective with respect to the trackage 

(eeatiaued...) 
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CoopetiCive Harm in the 'East,Region. Conrail clainj 
that, m the ,SP East region, the tzacxage rights provided in che 
BNSF agreemenc will noc avert che ancicompeeicive harms 
chreacened by whae la easeneially a parallel merger. The 
problems wich cheee crackage righcs, Conrail asserts, cannot be 
remedied; their flaws relate primarily to the phyaical route 
structure and infrascruceure available to BNSF in the SP East 
region. By Conrail's calculatlona, BNSF would capture only a 
t r i v i a l Share (less than 4%) ef new traffic origmat.mg or 
terminating in Texas, Louisiana, and Arkansas and moving over 
rajor SP East corridors from/to the North or Northeast or Mexico 
and Conrail insists that thia small market share «reuld prevent 
BNSF from attaining economiea ef density and scale eos^arable to 
UP/SP'S. Cenrail concedes that the BNSF agreement attempts to 
address competitisn at 2-to-l pomts (i.e., pemts at which 
shippers now have access to both UP and SP and te no ether 
railroad), but riaims that the agreement does net address either 
the loss ef potential competition provided by build-ins or 
tranaleads or the loss of source con^titien. And Cenrail 
insiste that SP could ccntinue co compece effeceively aa an 
mdependenc railroad; SF, Conrail argues, has che financial 
resources to make Che mvesemencs chat would enable ic eo keep 
pace wich che ocher weaeem railroads. 

Houston. In Houseon, Conrail claims, BNSF would generally 
be required co uae one (and sometimes two) terminal camers 
thereby adding cost and time co a BNSF haul as compared co a 
pre-merger SP haul and a pose-merger UP/SP haul. All BNSF 
eraf.ic eo che Ease and Northeaat, Conrail indicates, would be 
de-ivered to the New South Yard of the Houston Belt fc Termmal 
Railway iHBfcT) , and would exit the Houston sw.'tching district via 
the HBfc.. Some BNSF traffic, Conrail adds, also weuld be 
switched via the Port Terminal Railway Association (PTRA). 

South TexMe/Gulf Coast-Sc. Louis. Conrail claims chac, for 
t l .^°l: "h^PP*" *n the SP Ease region, most traffic gees north to 
the St. Louis gateway ler gateways in Southem Illinois) for a 
: i i n 5 haul^by an eastem railroad to i t s ultimate destination. 
BNSr. Conrail conteads, would face obstacles that SP geaerally 
does not face pre-merger aad that UP/SP weuld not face 
post-merger; and this, Conrail adds, weuld be true whether this 
traffic IS routed (1) via BNSF's Houston-Memphis trackage rights, 
fr;^^""'" ""SF's own Memphis-St. Louis track, er (2) via 
BUST e own Houston-Tulsa-Sc. Louis crack. Conrail noces, wieh 
respect to the routing via Memphis, thac SP's Houston-Shreveport 
Raooif lme is single-track, undulates, lacks Centralized 

-raffic Control (CTC), has a 49 mile-per-hour speed limit, aad 
ha* few sidiags. Cenrail concedes that SP offers service en this 
lme but notes that SP developed that service over a long 
history, and argues that BNSF would lack SP's knowledge of the 
lme and ita customer base. And. Conrail asserts, BMSF service 
on the Houston-Memphis lme also ««juld be disadvantaged by 
UP/SP's 'primarily directional- southbound routit.gs. The routine 
via Tul/»a, Conr.iil concedes, would fix chese problems, hue only 
ac che expense of added circuiey. Besides, Conniil arenas, via 
either roucing BMSF would have co cravel across the Mirsissippi 
River and through Se. Louis from che wesc co cennecc wich easeem 
railroads in Eaae Sc. Louis or farcher ease in Souche.'.n I l l i n o i s ; 
and, m Sc. Louis, BNSF would require swicching service frem 
TRRA. 

** (.. .cencinued) 
righes), ac odds wich our regulacions (because che crackage 
rights have not been sought in a responsive application), and 
inconaiatant with ICC practice. BN/SF. .lip ep. at 67 n.ll6. 
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^h.. ^ouston-New Orleans. Conrail claims tiiat BNSF recooniz.. 
l^cl.lml "°i!'"n-New Orleans corridor is the o n r c o r ^ n i f 
provided for m the BNSF agreement in which traffic densftv m-v 
increase, and this, Coarail adds, may explain why BNSF^^^ ^ 
VJS^t l f T̂''"'** "'^^^ ̂ n thi. corridor tteoujh I 
combination of trackage right, and, at ita election -
of a portion of the line. ConrtTl i S d i c ^ e J ^ ' h ^ v i r ^ ^ ' ' B N I F 
ha. not analyzed the co.t of required capacity-rTlIt^i 
improvement, er the lead time needed to conatLct such 
improvements. ".i-iv..!. .ucn 

^ . ^ - - f f ^ * ^ * " C-tsway Traffic. Conrail noces thac UP and SP 
currenely compece head-co-head ac El Paso, Laredo, and 
o w ? r ~ ' P*"incipal eascem. gaceways inco Mexico. The 
BNSF agreemenc purporc. co allow BNSF co replieacrthia 
competition, with aceea. to Eagle Pass (via trackage riohta tha* 
would replace the haulage rights i t has now), to SSwdo ("a 
trackage right, to Rob.town, and via a junction at Rob.tow^ w,th 
IV^.^^'H'- " Brownaville (via t r a c k i ^ « 5 h t " . c l S H i ! 
contend, that ahipper. fear that BNSF will nof beVble w u« 

•** • • • • r t . , i j BNSF, a newcomer to the 2-to-l ahim»ra 
maxes a choice that is uneconomic, operationally itfeiS^SlI' 
c^e^setitively unattractive, 5 years^uld ? M , befo-e 
competitive disadvantage could be rectified 

or 

- f ^^ff '*eeess to Necessary Facilicies. Conrail aaserts tha' 
after the merger, BNSF would have access to only 12% of^he 
switching and classification yard facili t i e s m the T S L -

^ " ' i r ^ f i ; I ? ? " - C"*^*-! SJsF''wi:!d'^SCe"access 
SIT capacity m the Texas-Louisiana Gulf Coaat 

but S.. capacity, Conrail notes, is vital to orovidino 
competitive r a i l service ce plascies shipp^rs*^ ' 

Other Coasideraciops. Conrail coneenda thac the Misr 

s t i . . be uncertainties as to thb "xten- of BNsr^ «K-Tl!. 

t̂vĵ'iociT""' "̂'"̂  "'̂^ ̂ n̂ofpĵrdrd'̂^̂nL̂rr 
Sfre^t S ' s : r C I " % r ' S : rh^rS ° ' ^'^^'^^9 such service whether 

chroû  s.r:a"=:̂.L%?̂  So5.«:cron*î ursJrcSSei" 
available for BMSF operacions; decail . a b o u r l o s c I ^ d i l L . and 
excra handlings involved in relying en ceimnal c l ^ i « r 
•Pacific plan, for capacit;' improvimene. o T c h . « n k ! « ' r i o h t -
. ine.; and specific plan, fer provi.ien of SIT c S l i ^ ? 

Benefice of the Propoeed Merger. Conj-ail insists tha- th. 
^fnf?^?*"'"'*' Circuity, aad mire^ed direcl i^d 
singie-lme service, are in the West; che SP Ease region account. 
for lea . chan 5% of che cecal projecced merge " r e l l c f d r o S e e ^ i ! 
••vmgs. conrail further msists'chac the S ^ l l c S^iSfrt)! ef^i^l 

" Conrail notes that BNSF already has access to E l Paso 
bu- f.-- - . north and wesc, noc from che ease. 
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merger (an improved competitive-posture vis-6-vis BNSF) and the 
principal mveatments thac would be made by UP/SP afcer the 
merger (corridor upgrades, terminal improvements, improved track 
connections, and intermodal terminals) are li.V(ewise m the West. 
And, Conrail aaserts, the claimed public benefits in the SP East 
region (e.g., alleviation of capacit> constraints through 
directional routing and increased blocking and classifying) could 
be achieved without a merger. 

Benefits of Divescirure. Divestiture, Cenrail argues, would 
solve thK anticompetitive harma threatened by the merger, and 
would be. fer varioua reasons, preferable to trackage rights. An 
owner, Conrail insists, has economic incentives that a tenant 
lacks; trackage rights do not always assure tbe tenant acecas to 
the yards, storage facilities, and infrastructure necessary to 
assure on-time, consiscene, and reliable service; a landlord may 
discrimmace agamsc a cenanc; and, when che landlord's 
operacions encouncer problems, che cenanc's operations go awry as 
well. Conrail envisions chat divestiture would be aecempliahed 
m an auction-like process. Each bid weuld reflect the value of 
the lines to the bidder (Cenrail haa stated in tbe record that i t 
IS Willing to pay Sl.5 billion for the SP Eaat propertiea);" 
each camer would attempt to demonstrate how its bid weuld 
maximize the public benefits of the divestiture operation; and 
each also could demonstrate how it s bid weuld allow the benefits 
of t.he UP/SP West consolidation to be realised. And, Conrail 
contends, there %rould be s substantial benefit in the divestiture 
of SP East lines to an eastem railroad; a Cenrail-SP East 
syster., by way of example, would be aa end-to-end combination 
yielding new smgle-lme opportunities, faster tranait times, 
lower costs, fewer handlings, and generally better service. 

CXA Agreement. The OtA agreement, Conrail inaists, docs not 
remedy merger-related coe^titive harms in the SP East region. 
Cor.rail claims that the BNSF agreement, even as modified by the 
amendmenta required by the OIA agreement, s t i l l does net address 
tne service problems that will ii^ede BNSF's operations in 
Houston, s t i l l does not address the problems created by BNSF's 
access to a mere 12% of the switching and classification yard 
fac i l i t i e s in the Texas-Louisiana <S\.lt Coast; docs noc 
meaningfully address the problems c.eated by BNSF's access to a 
mere 16% of SIT capacity m Che Tucas-Louisiana Gulf Coast; and 
does nothing to alter che craffic prediceed co be available co 
BNSF. Conrail concedea tbat the BNSF agreement, ae modified by 
t.-;e amendmenta required by the CMA agreement, providea BNSF 
access to any new facility located on any SP-owned line over 
wnic.̂ . BNSF receives traelcage righta. Conrail claims, however, 
t.iat this IS largely illusory because -new f a c i l i t y i s narrowly 
defined tc exclude 'expansions of er additions to existing 
f a c i l i t i e s , ' and also because BNSF, i f i t elects to serve a new 
facility, IS required to share equally 'in any capital investment 
neeeaaary to provide r a i l service to the f a c i l i t y (irrespective 
of the amount of traffic i t may be able to capture). 

Xaasas City Boa than Bailway Compaay. KCS contends that the 
merger will ee\.Me unprecedented competitive barm and should 
therefore be denied, and asks, i r the altemative, that we order 
divestiture of parallel lines and duplicate fa c i l i t i e s , 
including: (1) lines between St. Louis and Mco^bis, on the one 
hand, and. on the other, Houston; (2) JP's Houston-Mew Orleans 

" We note that press reports have indicated that Conrail 
has increased the amount i t is willing to pay to S1.9 billion, 
wa:: S;ree; Jg.rml- June 6. 1»96, ac'BlC; T r a f f i c World. 
June 17, 1996, at 40. 
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granted to SP in cennection with the BN/SF mf™^r , 

ri"ĥ ' ̂ v̂ =̂N1̂ ô%T̂rtr " M S ^ ^ ^ 
ord„ a central Corridor divcsciJSJe ^f^KS^-;. Ze'ittit.., 

AmendlJ^c'^^j^C^'TSJ^^J^ f^a't^^e'^i.^aJT'!:"^ " f , 
che compecieive problem th. B^«IL- f ^9*t.^-iat will nee solve 
ehat we cannorfSuy eJ^i^it.PfSr™!:::!'*'" " 1 
becauae •PPUca;cs"Lvr'J:j!:.5*'co f ? ^ ^"P«= 
ICS negotiation. KCS also contends thft I^ff^*"^w*"P*=" °' 
the discovery process and i t m!?n?.f!?! "buaed 

froo.d^r.; a i . ^ S « l r«BjJ i S I S : ; ; ^'t^. oppon.„,. 

5A•;t̂ •••?.;î c;5d°3 ô^ 

chere are other 2-to-i shipper, as w S l ^ ? ? ' . * ^ ' ' " ' 
cairns, did not consider iVhil»!! 71 L . 4' Applicanta, KCS 

•c-rsre-:—be-̂  : Ĵ tp̂ ŝ it̂ Lr 
::̂ f̂a!sr̂ LS:r J^r^~/"'^" -

:̂ip.;n? f̂rsirleiSir '̂'̂ ~-̂ ^ 
pos.:-merger K«'!«^rii t S r J " : ? ? " "^ngle-lm. b̂ : SP; 
routing •itemativer ? i ) ' J ^ f . ^ ^ J ,SL«S'th ^ independent 
agreement provides no relief to . f h ? ! ^ " * . ^ ^ ' "'SF 
bct.̂ . by up'̂ and SP STth.; Sfr^ctJv o r ^ ^ f * P^»°^ ""'•'^ 
and alao by anothir Class I c I ^ . L T-^f reciprocal switching, 
however, t L t *ny such l L i o f J ^ ^ o n i ^ ^tf**/! ' ^ i * * " 
if that ahipper caS S e l e ^ f l ! rSSt^ f i S i ^ f ^ / f • 2-to-l shipper 
single-line by SP, bit cannot mute '-^Sle-liae by UP or 
KCS doc. net serve the SiS^rLrTon (3? K ^ ^ ! ^ 
the BMSF .greement provide, no «lief l i l ^ J ^ ^ * ^ . * " * " ^ ' 
plant served exclusively bv SP U t i l I t . Jhipper that haa a 
shipment either smgle-liw b^'sp ̂ r ^ * * * * •hipper ean route a 
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use joint truck/rail or barge/riil movements; the ability to 
shift production among numerous plants located on up aad SP; the 
ability to relocate plant faci l i t i e s ; the ability t.-) play UP and 
SP against each other in deciding where to locate nt-w f a c i l i t i e s ; 
the use of package bidding; and source and product Mmpetition 
between shippers located on UP and ahippera located on SP. 

Trackage Rights; Package Deal; C^pcracing Coses. Trackage 
righes, KCS claims, inherencly presenc many preblrma involving 
labor, equipmene, dispaechmg, maincenance, and derailmenca; a 
landlord, KCS coneends, haa no inceneive to provide essential 
maincenance ee cracks used primarily by a cenanc. The BNSF 
agreemenc, KCS furcher coneends, wau a package deal, and BNSF had 
CO accepe crackage righes ic did noc wane in order te obtain 
those that it did, primarily m the West." BNSF's lack of 
interest, KCS claims, i s reflected in its failure te provide 
operating details, management plans, diversion studies, market 
analyaea, financial information, or environmental documentation 
with respect to the line salea and trackage rights provided for 
m the BNSF agreement. KCS argue, that BNSF's operating coats 
will be significantly higher than UP/SP's and, aa a result, BNSF 
will not be an effective con^titor. KCS Cherefore argues chae 
Che trackage rights fees provided for in the agreement must be 
adjusted to provide coo^ticive relief. 

Ar.titruMt Violations. KCS. arguing chac, in recenr yeara. 
BN, SF, UP, and SP may have cooperaced in violacion of che 
antitrust laws and ehat this cooperation may have produced the 
BNSF agreement, requeata that we 'establiah* that our rulinga m 
tms proceeding neither condone nor insulate violations ef the 
antitrust laws. KCS-33 at 62. KCS adda that, because seme form 
of anticompetitive behavior may have occurred between BN, SF, UP, 
and SP during the BN/SF merger proceeding, we should consider 
reopening the record in that proceeding m order to fully analyze 
t.ie trackage rights given m that proceeding. KCS-33 at 62 n.4l. 

Terminal Trackage Righcs. KCS claims thac, even i f we 
impose che BNSF agreemenc as a condicion, BNSF will not be able 
te implement its trackage rights absent approval of the Finance 
Docket No. 3276C (Sub-No. 9) terminal trackage righta 
app.ication. KCS, urging denial ef that application, contends 
tnat the relevant r a i l segments are net terminal far ities 
Within the meaning ef 49 U.S.C. 11103(a). KCS elaima that the 
two agreements applicable to the Shreveport trackage are standard 
trackage rights agreemente, confining SP's use of the trackage to 
mam-line, through-train operations, and that the agreement 
applicable to the Beaumont trackage prohibits terminal activities 
on the trackage. And, KCS contends, the requested trackage 
rights are not practicable and weuld interfere with the 
operatioaa of the cvirrenc users ef the lines. 

KCS, citing a decumcne submicced under seal claima 
among ether thinga, thac BNSF, despite i t s lack ef ;.nterest in • 
Mexico, had ao choice buc to accept South Texaa trackage rights 
as part of a package. KCS-33 at 72. BNSF insists that the 
confidential document upon which KCS has relied lacks probative 
value, is noc admissible in evidence, and should be scricken from 
Che record. BN/SF.54 ae 32-33. KCS, responding to BNSF's 
requesc co scrike, msincains thac there i s no basis aoe te 
consider this dtcument, which, KCS adds, provides a glimpse sc 
the motivations j f applicants aad BNSF in regard to South Texas 
KCS-52 at 2. We think that the document relied upon by KCS haa 
been properly introduced inco evidence, and we will cherefore 
deny BNSF's requesc Chac ic be scricken. 
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r.-BflI!!f«!" *°^' • regional earrier that has filed . 
responsive application in Finance Docket No. 32760 (SufefNo,?: 
operates a 632-mile mam line between Laurel, KT Jd^;^dno^^r' 
looking " r - " sandpii« J^dpomt, 
Spokane, WA, and with 200 miles of branch linea in W«T 

"•^:i.^sj,'~i.%^Hot'~ 
£:LJ5̂ rj:it'SLJr;S"L:jS5ii 
with access to any significant new markets, given t S r X i ™ 
definition of 2-to-l shippers; the reJuI^^^St that S H S ? ^ S I . - . 
Cencrjl Corridor capical «xpendicuresrbasrrupon!cs f i l l e t ! 

mJch . Jf^! '? "^w"'' " " unlikely that BNSF would^ke 
much v.se cf a lengthy route over which i t would be subicc' to th. 
dispat.Thmg and operational prioriciea ef OT/SP. ' ° 

Coal. Bicummous coal, MRL noeca. i« mined in South.™ 
Wyoming, che Ceneral Rockies. Four Corners,^dRi^o^"'"'*'*" 
subfiitummous coal is mined m the PRB. The four bituminou-
rese- ves are served predominantly by Chree r a i l ^ L d i ^ S S t L ™ 
Wyoming by UP, che General Roekiis by Sp a S c o m « « ^ r 
f'^wef^e^^Lt"^ ° ' ? ^ ! S ^ t 2 ™ L " f e 
lin- TOC fLnt^ '^K' '"* ''°*^' *nd BNSF h2ndl«"5% 
r e « r v . f the remaining 12%) . The PRB subbicummeus ceal 
reserves are aerved by ewo railroads: UI- and BNSF SP-a I h f r ! 
of the tranaportatlon market for shipments to ^ a d i t i o L ? 
customers of westem bituminous coairMRL i ^ c " . i held 
• eeady at about 45% since 1989. MRL adda, hS^Jfr thit « t« 
2!! 9̂ own f r e m ^ ' i r n n i e S % ' i l 1995 

s « r k f t T S i ^ innovative markit'ig J r S J i w s ' 
cot' ^ c l I ^ I I K ! I " ! of bitumiaoSI 
coa., HRL Claims, has deeliaed te 18%, aad MRL claima that th . 
decline m UP's ahare of the emerging marketTflr i r i t i ™ 

;»£Jo.T "«ii%=Jt^-t'H"'£'Si 
coa., has had to focus i t s efforts on developmg wilter^ 

bituminous coal in favor ef PRB coal. negiect 
Relief Requested; la General. HRL augacscs that t« 

C=--?Sor I t Z i r "^••'••'•nee. of th. ::S:r'L>'S^ e n t r a l 
(A-^-Iiffii!^ •"K*^"".' to-be-formed affiliate 

"^Trlldl'TJterh'S^lad^^^^^^^ 

righcs t " S / | p aS^Ssp'^er' t 'Se TtaH fT^cqST^J^' f e ' ISS^ '* 
capacity concems that may arise in t " f u t S ^ S W ^ U S ^ O T ' S P 
l^d ^ ' ' L J * " ^ operating ef f i c i enc iSTt^H to S i ^ J ! ; f 
And, MRL adda. the proposed acqui.icion. would advance the^^i f , : 
incere.c by pre.erving exiscmg rouee. in the CentMre^^^^S^ 
thereby forescalling five ef che abando^ncl S S S l i d ^ 
applieancs (respeceing the Wendel-Alturas L i n e f l t e ligJ^Mait,. 
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Leadville Lin,, the Malta-Cafton City Lme the To««-, wm -r 
Lme, and the Hope-Bridgepore Line) » Towner-NA Junceion 

(1) thf •'Â ^ i-in« Sales. MRLAC weuld acouire -

line from Hawley, CA eo LwaUon ^ T??^?^'.?*? *»*"*nch 
noreh from FlanigaT NV c^IltS«- A.5***w*^ ru^mmg 
Klamath Fall, of (thrModec^i«T ' northwest tl 
Flanigan. MV,'to W^^:„:^r l^^'iid'the « Sutri^o,'""" 
Winnemucca, KV, to Walla, MV, aid Ogden m - ^ ^ t ^ . ,. 
lLc'*Lj;°?iJv°'S^ «^^i5S"'bSic^i,'n' 

s r-̂ Ĥ î ^̂ ^ -
fJn ^ S^Sior^nr-I^Sm S U ^ ' ^ S ^ . r ^ . ' t e ' ^ L S e S * 
f ^ f i " ^ r ' hranchc. to Montrose, O l l v " 2i-eek and 
from pot.ero, che lme norehea.e co Denver (including 

Railway, at S o l ^ n i o e I l ^ r ! o L - f " ^ y i * 
betwee.' HeringtoT its and T^Lkf ^J'*,ff'**" °" ^̂ '̂  ŜW lme 

HLv;;'w:ur̂ '̂ -.:̂ .,̂ f:/̂ f n Sd̂KaSs;. city. 
stoĉ *t;-ii's S2â ĥ »:l!."l̂  —" ".pi-v.̂ "«i-

ir?̂ i?̂ :L-'SinLS!ssj:. '̂ •̂̂  over 
I^redo, Che p i t f c i ^ «t^:*^?f^"' iadicace. chat 
Che uniced Scats., i . twi • becween Mexico and 
•xde Of Ch. l-t:^^c';o"n?ige'T^':L''r:.*'iI^.£%Irf^-«n 
line, aad Tex M«c via l e . Laredo-Rob.c^tcer^Sr^;!"!*""'^" 

MRL m'dic^; ^^^"\^h:r;'r!ii:L^,,'^^^^ 
property to be aeouircd bv MRLir S«l5,ll5.059 for che 
property to be acquired by MRLAC. 
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line).'* Tex Mex add. chac UP'» Brownsville line runs alonn c*ie 
Gu-f ef M*xico from Algoa (just south of Houston) to Brownivill-
(anocher, tfuc lea. imporcane, gaceway mco • co) ; chae UP 
conaecca w^ch Tex Mex ae Rob.cown (on che Brownsville line) and 
at Corpus Chrisci (on che Odem-corpus Chrisci branch line); ehcc 
SP conneccs wieh Tex Ma* ec Corpus Chrisci, via craekaae riohea 
over portions ef UP S Brow.>sville lme and che relaced Odem-
Corpua Christ: b-.anch lme; buc chac, alchough Tex Mex can 
ineerchange craffic wich boch UP and SP, very lieele craffic has 
been ineerehanged wich UP eichi»r ac Robscown er ae 
corpua Chrisci, and nearly a l l of che traffic thac Tex Mex has 
interchanged at either point has been interchanged at 
Corpua Christi with SP. Tex Mex a^^eerts that, for intemational 
r a i l traffic moving over the Laredo gateway, the SP-Tex Mex 
routing via Corpus Christi has providee: the alternative to UP's 
San Antonio-Laredo routing. 

The BNSF agreement, Tex Mex claims, docs not preserve the 
existing competition for ra i l movements between the United States 
and Mexico. To M«x insists that, even i f BNSF would be a« 
effective a competitor for that traffic aa SP is today a 3-to-k 
reauction in the number of Class I carrierr providmg r a i l 
service to Mexican gateways would amount to an unacceptable 

n̂ competition. Tex hex aaserts that, m any event, 
BNS.- a probable share of the markec for U.S -Mexico craffic weuld 
Of so small chae BNSF would noc devoce che resources necessary co 
'-•ompere effectively, se that most shippers would end up having no 
cncice but cc ship via che UP/SP roucing. The lees of 
comretition for U.S.-Mexicc traffic, Tex Mex wama, will 
undermine the anticipated benefita of the North American Free 
-rade Agret.iient (NAFTA), and alao may undermine Mexico's efforts 
tc make its r a i l aystem more efficient and coe»ctitive through 

" '"^ •i-o arguea that thelacrger, minus Ihe 
conditions sought by Tex Mex, will thwart the efforts that Tex 
Mex s ultimate parent, Transportacion Maritime Mexicana (TMM) ia 
making, in partnership with Kanaas City Southem Industries, Inc. 
!K-S.) to create a r a i l network between central Mexico and the 
^'"•'•J^r^'?^^*? '̂ '̂̂  provide a strong alternative to a 
merged UP/SP for r a i l traffic between Mexico and the • to a 
L.-.ited States and between Mexico and Canaria.*' 

^ l ! * claims that i t simply cannot survive the merger 
as currently structured. Tex Mex alleges that the merger, evef 
as conditioned by the BNSF agreement, Sould result i n T 
34* decline m Tex Mex's revenues. Tex Mex insists that i t 
currently i s operating at eloee to maximum efficiency and that 
revenue loeeea of the prcjecti:d magnitude eould not be^aorbcd 

?n_.the Mexican aide of the International Bridge, eerviee 
S S I e f f F S ; , ' V " ^ * ^ * ' ^ railroad, Ferrocarriles NaeilLle 

u- Mexico (FNM). Tex Hex insists, however, that FMM sets i t s 
rates for the Mexican portion of an international movement 
without regard te the rates for the American portion, and that 
in consequence. th« vigorous competition that new exists fer the 
American portion of the mr-.ement directly benefits shippers 

Efforts are underway to privatize FNM. S M W-23 at 

" Tex Mex i s a wholly o<med subsidiary of Mexrail, Inc 
which I . Itself owned 51% by (a Mexican^company that intends 
bv ? i ^ ^ ? t S " " "«'"=*n r a i l p r i v a t i z a t i ^ i o c e a . ) and 4 9% 
by vcsi (the corporate parent of KCS). The strong competitive 
alternative that Tex Mex haa in mmd would involvi a Sex-
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without significant service reductions; Tex Hex i s adamant that 
it could not survive solely on the traffic cf i t s loeal shippers; 
and Tex Mex adds that, if it were unable to continue operatmg, a 
number ot i t s shippers would be significantly harmed becauae they 
are dependent on Tex Mex for their transportation needa and 
cannot practically uae other modea of tranaport. 

Relief Jlequesced: In General. Tex Hex requests certain 
rights thac i t insists are neeeaaary both to address the 
competitive problems not remedied by the BNSF agreement and to 
V mit Tex Mex to survive and co provide shippers on its line 
aceees to tSe essential services thac would otherwise be lost. 
In Finance Docket No. 32760 (Sub-No. 13), Tex Hex seeks trackage 
rights over UP/SP lines from p.obstown and Corpus Christi te 
Houston, and on to a connection with KCS at Beataaont. The sought 
trackage rights would allow Tex Hex both te transport overhead 
traffic and to serv«> a l l loeal shippers currently capable of 
receivmg service from both UP aad SP, directly or through 
reciprocal switching." The sought trackage rights also woulJ 
include f u l l righcs to interchange traffic at Houston (with 
UP/SP. BNSF, HBfcT, and PTRA) and at Beaumont (with UP/SP, BMSF, 
and KCS). In Finance Docket No. 32760 (Sub-No. 14), Tex Ilex, 
invoking 4 9 U.S.C. 11103, seeks related terminal trackage rights 
on HBfcT. Tex Mex claims that the rights i t seeks weuld free i t 
frorr. dependence on s doubtful connection with BNSF, and would 
enable Tex Mex, m conjunction with KCS, to offer shippers served 
by KCS or KCS' eastem connections a third alternative for 
traffic from/to Mexico and aoutheast Texaa.*' 

Relief Requested; Hsin Line Trackage Kighte Trx Hex 
requests trackage rights over: (1) the UP line between Robstown 
and Placedo; (2) the UP line between Corpus Christi and Odem, via 
Savage Lane te Viola Yard; (3) the SP line between iUacedo aad 
Victoria;" (4) the SP lme bct<reen Victoria and Flatania; 
(5) the SP line between Flatonia and West Junction; (6) ei&her 
la) the UP lme from Gulf Coast Junction through Setcegasc 
Junction tc Amelia (the -UP mam line option'), or (b) the SP 
line from Tower 67 to Amelia (the -SP main line option-);•• aad 
'71 the joint UP/SP lme from Amelia to beaumont, and the 
connection with KCS at the Neches River Draw Bridge m 
Beaumont. *' 

" Tex Mex concedea that, in eertajn maiketa, the local 
trackage righta i t seeks would mcrodur.e added eonqp^ecicion. 
TW-34 at 7. Tex Mex insists, however that i t doca net support 
or endorse any limitation of the traccage rights sought m ics 
responsive applicacion. TM-35 ae 1-2. 

*' Tex Mex indieaces chac, i f wc approve ies Sub-No. 13 
reeponsive applicacion and ies Sub-No. 14 terminal trackage 
rights application, i t will f i l e a construction application 
seeking the right to construct .\mproved coaacetioas at Robstown 
and Flatonia. 

" Tex Hex seeks, in the altemative, to purchase the 
Placedo-Victoria line, i f (a) wc approve i t s responsive 
application, buc (b) UP/SP chooses eo divesc the Placcdo-Vietoria 
line and retain the Bloommgton-Victoria line. 

" Tex Hex requests thac UP/SP be required to elect which 
option ie would prefer Tex Hex co operate. 

" All pointe referenced in this paragraph are in Texas. 
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h«. *epresencacive John R. Cook, claiming chac UP 
has ignored a recencly enacted Texas statute limitmo certain 
l i a b i l i t i e s that might arise m conneccion wich excSl.mn crSm 
operaciona. requescs ehat we: (i) affirm that TexH SIS 
Tex« ^*'»" l ^ ^ h i l i t y of railroads S ra^mg m 
l l l t l L . , ^ t i l i ^ - SF, end BNSF Co remove. from aSy 
«rt ;9"«"«nt with an excursion cram eperacor 
cere.Lf led under Texas Isw, any provision requiringThe 

~;c!̂ r:rSy1eiif î ii'̂ ' ""'̂ ^̂  '--^ 
- , CalHotaia. The Public Dcilieies CosBussioo of che Scae. ef 
California (CPOC) suppcrcs che merger buc asks that we 
(la) that Che cerm of che BNSF agreemenc be pcrpccual; Ob^ c L -
upon a finding chat B.NSF haa provided inadeqSatrco^titien if."' 
any ccrridor or ae any Caliiomia scacion, t'ae Boardwill be 
empowered Co aer appropriace correeeive accion; (2) cha- BN';F 
^h^orth!^;„c? induscrie. located ^n the r i i e r 
^h.ch the BNSF .greemenc permic. ic eo .ervc; (3) chae there be 
either a finding that BNSF i . conmutccd eo providmg adcouate 
con^cicion m eh. Ceneral Cemdor, or an brder « L m 2 ^ '"/sP 
to dive.t a central Comdor route, faeilitiea, cr.2k.« 'sad 
traffic baae eo a carrier ocher chan BNSF (alchough CPU* n i t . 
^"•e^a•''KSF'b^'a^' wichdrawn l e . d i v c . c i e u r e T c S J i i ;^) 

c. ! he graneed a pcrpccual opeion co acquire UP a 
Keddie-Stockton Lme, exerci.able upon a finding that UP naa 

d*«:?c"nror'fh,°^'^' <" ^ ^ S c r J i l l n S . ; ^ ' 
a.apatching or (b) adequate roadway maintenance or caoieal 
improvements; (5) that UP/SP (or, i t UP/SP's opcien Mother 
T V - I ^ ^ L '•^f'"'^ " "P*'^"* '"^^ MSee1^in"(K!Lch 
.ra.... aurcharges, wieh any financial loases paid for bv OT/SP 
and wich full and unrescricced ineerchange righcs wi?)» aNS^-f 
Kiamach Falls ac Flanigan. and ac such Icher l e c a t t o i s ^ r c S ^ 
-he i ^ L r ^ ^ f t ! ! " " concedes that l e c . T c r l f l r c en 
;«^t^!?h?l'^?"'" Pf^^on Of Che Modoc Lme is pres.ncly 
" - ^ i - . r i o - " " ^ ^ •n im^rtanc resource --- a.craccing new mdusciy, *nd Cherefore opposes rhe Weadel! 

A::n-̂ i%rTNSr"whio:'*'"°«̂ o:" îtij:;̂ *' 
B r " ; ; - H ^ ' operaces che 160-mile Kerch Coast 
!- :rh«^***'',^^* Eureka-Arcaca-Korbcl area and WUlicTand 

negotiaeed che purchase of an aidicioall 
iccels t o ' s S l p ^ i r S r i d ^ ' t " " ^ S^^rted cSS.tieive 
better L i l ^ f L i - trackage righta over UP SP liaee 
- e ^ i d ^ ^ f r ^ ^ ! " ^ * * " Sui^un-Fairfield or Ri.-hmond, under 
^erms identical to Chose m the BNSF agreement »uc furth.r 
requests: (7) that we require UP/SP t r i s s S e SP's ebliH^mn. 
respecting (a) ra i l passenger service in thcCapitSl Comdor 
between San Joae and imer-mmmmr,̂  m̂M ,ZX *-*P*^oi corrioor 
ooerltTan »V ••o^f'^nto, and (b) the construction and 

J - i ^ the Alameda Cemdor between the Ports ef 
Los Angeles and Long Beach; (6) that we stress the 
developing the Calexice-Hcxicali gateHy lo " s JullJ?? * 
potential, and urge UP/SP either ?o dt.Alci tHe g l l l l l y or to 

t h i t tharwe r2q2!rrSp/|p " 
(a) to offer fair settlement amounts to employees whe choose not 
or™»!**'' " P̂ '̂ *̂* 30b trainiSgl^d o u " u ^ n t 
program, for employee, who.e job. are abeliihed or transtoad. 

Aa.nr3*TTmf?' •'n<*"*try, through the Industry Urban-Development 
Agency dUDAK claiming that two contiguous parcels owned bylUDA 
and located between UP and SP main lme trackTshouldhavc J-teT? 
!^? t * ^ condition the merger by requiring 
(.) that the two parcels be regarded aa a 2-to-l customcT or 
alternatively, (2) that, withm 90 day. after approvirSf'ch^ 
merger, UP/sP granc BNSF crackage righe. co chJ^TiTJirceli 

79 -



Finance Docket Mo. 3.7760 

The City of Susanville fSuaanvilleJ and the Councy of Las.en 
(Leeeea) oppoae che merger and che Wendel-Aleura. abandonment and 
supporc che MRL responsive spplicseion, and concend chac the 
Modoc Line (of which che Wcndel-Aleuras Line is s portion), 
though underused, is an in^ortant part of the national r a i l 
system. Susanville and Laaaen indicate that, after the Base 
Realignment and Closure Commission realigned (in 1995) the Sierra 
Army Depot, which is located in Herlong (in Laascn County), by 
removing one of it-e missions, a local r^use committee was 
established to investigate potential reuses for the depot. 
Susanville and Lassen fear that the work ef the reuse commttee 
coû '̂  be hindered by the proposed abandonment. 

The County of Modoe (Modoc! aad the Cicy of AJeuras 
(Alcures) alao oppose che merger and the Wendel-Alturas 
abandonmcne. They scace chac Modoe and Alturas are c\irrently 
under consideration aa a location fer several plants, but that 
the plants will be located elsewhere i f r a i l service i s 
discontinued. Further, Modoe and Alturas state that, m 1917, 
Alturas 'gifted' several blocks of land in the center ef the city 
to the NC.O. railroad, subsequently SP. Noting that the s^te 
was used as s maintenance/repair facility and la new on 
California's hazardous sites l i s t , Modoc and Alturas request 
that, if the Modoc Line is abandoned, the land be remediated for 
hazardous waste and returned to the city for redevelopment. 

The Councy of Placer (Placer), which i s eoncemed that 
increaaed tr«̂ \n traffic on the Roseville-Sparks and Roseville-
Marynville routea will generate various adverse impacts 
!including at-grade crossing delays, air pollution, iacreased 
transport of hazardous materials, and an increase in the number 
of 'transient' criminals), aaks that we consider these impacts 
and require mitigating conditions on any approval ef the merger. 

The Ease Bay Regional Park Dittrict (Saet Bay Diecrict) , 
wmch maintains parks and t r a i l s within Alamda and Contra Costa 
Counties, fesrs that increased train traffic adjacent UP/SP 
lines Will generate various adverse impacts liu^luding iacreased 
os.tructions at crossings, increased noise, and inci-cased air 
pcllutisn) , and asks that we impose conditio:M rcquirmg: a 
graae separation at Ferry Strec- (Martinez), and the 
irplementation of dispatching procedures to reduce obstructions 
ar tne Ferry Street crossing; overhead crossings at Wilson Point 
(Pmcle) , Gately (Pmolc), Lone Tree Point (Rodeo), and 
City Cemetcry/Nejedly Staging Area (Hartinez), and at-grade 
croBS'.ngs at Eckley, White-s Resort, and Pert Costa; an at-grade 
t r a i l creasing tor Neroly Road (Oalcley); appropriate conditiona 
such as crossmgs (cither grade separated er at-grade) aad/er 
lateral encroachments, i f any of the District's paved t r a i l s are 
affected by the merger; and noise abatement conditions, 
particularly in the Pinole area. 

The City of Saeraacneo (Sacraaeaco) bas iadieated eeaeem 
respecting UP's 19th Street Line, which bisects Saeramcnte and 
which will be opened up te BNSF under the BMSF agreeatant. 
Sacramento, which alleges that UP'a heavy use of the line has 
impacted daily traffic twementa and haa forced the city te 
maintain emergency services on both side* of the Ixac, aad which 
therefore wishes to transfer UP (aad BNSF) freight trains te 
alternative trackage, haa aa altcrnacive in mind: SP's Clvas 
Lme, which, Sacrameneo indicates, runs parallel to 19th 
Street Line but i s more removed from the central part of the 
city. Sacramento therefore requests tbat wc i s ^ s c a condition 
that will assure tbat Sacramento will be able to conduct 
negotiations with UP/SP and BNSF regarding the abatement of 
traffic on tbe I9th Street Line. 
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Orcgoa. The Oregon Department of Trenepertatioa (Or/DOT) 
supports the merger but asks that we monitor Central Comdor 
cSn^^SS',!"'^ •uggests that, ac 9he end of this proceeding, we 
commcnee an investigation respecting open aecesr 'Or/OCT has m 
^/SP) ' Q ^ / L ? " ' " " •*»^PP«" -houJd have acee. beth BNSF and 
I./SP). or/DOT apparently continues to oppose .he Wendel-Alturas 
r^Sf^rrS5'r*'5''''*' ' ^ { P ^ '••"' ~ y harS Sou Oem Srilon 

«^rk«^?A^?ni$*i'' "^'i^ty te compete effectively m 
R M ^ v f l i r ^ ^ J ^ ' ^ ' ^ J * * " ''̂ ^ •lecmative rouee: via 
e«.!fK~ A ' ' ^ l • compecieive alecmacive for many 
' m r ! S u ? r 2 ! ^ " ^ " * 5 " - "•ndcl-Alci.rae 
*,ine should be recamed ae leaae uneil UP/SP haa had a chance co 
impicmenc mfraacruccure and eperacing improvemcnta needed to 
serve a l l customers m s coe^titive meaner. 

Moataaa. Ge.reraox .iaeieet. noting that BNSF monopolizes the 
cransportacioa of bulk renmodicics from Honcana farms ce market 
fears chae the BNSF PRA, which will be limited ce traffic movmi 
from/to points west of che Billings-Havre line, will have an 
aRcicompeeitive isqpact or. farmers located east ef tbe Billmos-
Havre lme (who aecounc for 45% ef a l l Honcana grain) . Governor 
Racicot Cherefore requescs: (l) che modificacion ef the BNSF PRA 
to allow UP to handl* (a) a l l commoditie.s originating in Hontana, 
ano not just a limi'.ed number of coBsnoditics, and (b) traftic 
moving from/to al l pemts in Hontana, and not jusc points m che 

'̂̂ ^ •«P«n«ion ef che BNSF PRA. aa 
.hus modified, Co allow UP eo handle a l l Honcana traffic via th«» 
Silver Bow gateway (which provides s much shorter rouee to the 
Southwest and the Central Weet), and net just via the Portland 
gateway; and (3) either (a) a g-iarantee b^ UP ol the conCnSSd 
-..tegrity and operation of che Butce-Pocacello Line, with 20-year 
Board oversight to ensure thac the guarantee ia honored and that 
UP s compecieive posieion is adequately maintamed, or (b) the 
sale of Che Silver Bow-Pocacello line eo HRL, cogechcr with a PRA 

'ro"'iu ^flrX^'lm^lVJ*^' mo^mrS^er sTivir B ^ 
i e ^ i M *̂ '*'*n* origins, with the same guarantee of contmued 

cnrnm.lV^n' , T l r W J ^ ° Coemssion aad the Idaho Nheac 
comnission (IBC/IWC). noting chac UP handles che maior oortion ef 
outbound Idaho r a i l freight, f.ars chae ebl m.S.rwril*^«n 
tne capcive shipper aeacua of Idaho farmers by increasiarche 
monopoli.cic coacrol UP already has m SoucheL Idlho IBC/IWC 
asse.^s Chat, under the BNSF PRA, gram producer, mo-.h.r .t.te. 
ori^. compecieive r a i l ier^ice, bue mcsc Ida^o 
VAAJI producer, will aee (che BNSF PRA will benefic only thoee 
-dth^.*^ i S n ^ ^ ^ " " " PO>nt. m Northem 
.daho^. IBC/IWC asserts thac the BMSF PRA will create a mere 
competitive rate structure fer Canadian gram movmg te Portland 
V ^ J : ' • v i l * b l . for Southem Idaho gram moving"? i S r t ? S 
of T?!^ f " " ^ ' " increased north-south traffic te the detrimcnc 

" •"^:*«"t traffic. IBC/IWC adds chat, .>9ceause Idaho 
grain shippers hsve no altemative r a i l optiona, UV/SP may switch 
^™-.^!rT-°w*f"*^'* north-south gram movements at the 
?5rT?2? ?h Idjho's traditional east-west grain mevemeats. 
IBC/IWC therefore urges: (l) that wc great tbe MRL respoasive 
applicatioa, iacluding the sale of the P o c a t c l l e ^ l v c r B S ! Uae 

o^,! 3 ^**^° origin, to Portland and point, south of Portland; 
(2) that we grant BMSF trackage right, to haul, uadcr a '"'•°°' 
competitive PRA, a l l traffic originated m Idaho; aad (3) that 
tc monitor long-term anticompecieive effecc. on capciSre shiooera 
parcicularly regarding ear supply and rates, we retain ovwiTght' 
of che merger, and require UP/SP co report gram movements 
from/to Canada and Hexieo, for 20 ycarsT -«»v«i«ts 
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Colorado. Governor Romer eupport. che merger, and indicaec. 
thac UP has made eommiemenc. reepccciag: employee impact; che 
cimmg for aseual diacontmuance of service en Colorado lines 
targeted for abandonment; Che r.immg for remo'al of abandoned 
track; che aale, eo Colorado or ics designee, of pare er a l l of 
che abandoned crack for lea net liquidation value within the 
firat 12 months after the merger; the poaaible convcraion ef 
abandoned corridors to traila; and the identification of 
environmental iaauea m the comdore targeted for abandonment. 

The City of Pueblo IPueblo) oppose, che three propoeed 
Colorado abandonmenta (Sage-Malta-Lcadville, Malca-Caflon Cicy. 
and Towner-NA Junceion) which, ic fcara, would deprive Pueblo ef 
•ccesa CO cransconemcneal r a i l service, would increase truck 
craffic on roada serving Pueblo and acighbermg eoomiunitiea, 
would resulc m the elimination or tranafer of 139 fall-time joba 
m the Pueblo area, and could place Pueblo ac a disadvancage in 
competing for future industrial devciopment projects becatise of 
the loMs of access to dircce easc-wcsc scrvi.tc via SP's line. 
Pueblo aaks Chac we condicion any approval ef the merger by 
requiring UP/SP to s e l l SP's case-wesc roues co HRL for cencinued 
freighc operacions. 

The Aesoeiaced Covemwencs or Nerthweet Colorado (AGNC). 
compoeed of Moffac, Rouee, Rio Blanco, Garfield, and Mesa 
Coanties. fears thac che merger, by allowing UP/SP co favor PRB 
coal vis-6-vis Northwesc Colorado coal, will jeopardize che 
economic underpinnings ef Norehwese Colorado. AGNC cherefore 
opposes Che merger unless UP/SP makes a eommiemenc Co mamcain 
competitive coal hauling rates for Colorado coal. 

Nevada. The Publie Service Coanission of the Seat* of 
Nevada (PSCS), eoncemed that Nevada uti l i t i e s will not benefit 
from, and indeed may be negatively impacted by, tbe merger and 
the relaced BNSF and URC agrccmenca, coneends chac the merger 
ahould be conditioned (1) with -open access' previsions that 
would require UP/SP to granc co chird-party railreada such as URC 
trackage rights to provide smgle-line service to cxiscing and 
new ucility atationa. PSCK, noting that the BMSF agreement will 
a.iow BNSF to interchange with the Nevada Northem Railway near 
."Shafter, insists (2) that UP/SP should not be allowed to charge 
trackage rights compensation fees tbat would inhibit comctitioii 
foi the interchange traffic. PSCN mamtauis thst Nevada shippers 
on lines served by both UP/SP and BNSF should be able to access 
either railroad, and PSOi therefore suggests (3) that, after 
operating experience bas been gained with the BNSF agreement, but 
m no more than 3 years, we examme the competitive access issue 
to ascercam che level of shipper mterese and evaluace the 
pro.pecc of expanding coi^cicive oppertuaitic. through trackage 
right, agreement.. PSO* also suggests (4) that UP/SP should be 
required (a) te establish systems to provide timely responses co 
inquiries from shippers, loeal governmenta, aad the gcacral 
public, aad (b) to provide, to local governmenta and local 
emergency response agencies, information and response plans 
pertaiaiag te haxardeua material, incident.. PSOi also requests 
(5) that we i s ^ s e conditions to mitigate the impact ot increased 
r a i l traffic through Reno, Lovelock, Winnemucca, Carlia, Elko 
and Wells. **»o, 

The City of keno (Reno), whieh fears that the merger will 
result in a substaatial mcrcase m traffic on the SP liac 
through Reno and will therefore have substantial advck-se imacts 
on Reno (including highway delays, noise pollution, effects on 
air and water quality, and increased potential for pedestrian 
accident.), contend, chac. wichoue specific condicions to 
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impacts, the merger should be 

The Town of Femley ^FemJey;, which notes chat the SP line 
Tth^' '%i; j" ' ' '^°^ •"'̂  • » only t ^ cwsimSs 
-n the .own. indicates that n would like to be vncluded In 
consultations and negotiation, involving rhe UP/SP merger 

^ ^ "^^^ Wiaaemucca CWinnemucca; aad the Countv of 
Huicbold: rnumboldt;, whic;. fear chae che aneicipae^^mcrease m 
crAin movemencs on che SP line chrough Winnemucn will r w " * 
increased delays ac creasing gaces. mcrea.ed pecenci.l fSr 

i i : ^ " ^ ' Pollucion, and increaee nei.e 
pollu, .jn, have suggesccd ewo micigaeion alccmacivcs-
U) censcruccion ef a grade ..sparacion ac Bridoc Screce che 
atreet that intersects with SP m downcown W; .mucca or 
(2) rerouting of traffic from the SP line (whicn bisects the 
central cere of Winnemucca) to the UP line (which skircs che 
northem. edge of the city) , which would require a new OT-SP 
connection near Roae Creek. ""̂  

Kaaaaa. The Kanaas Department of Transpor cation (Ka/DOT! 
tmiriZ:'^ " ' I ^ ' ^ ' provided that certain pmblcw ^an^^'^' 
^! ? i 1 J ^ ^ J ° aervice C i l l remain available 
on the Pueblo-He-ington lme, Ka/DOT would .upper' . « 
.aie of this line to another Claa. 1 railroad in Jhe""n?%he 
-me I . sold or lea.ed to a aho.-line, Ka'DOT aak. t h l t ^ ^ ensure 
h « % ™ r * r °P*"tor haa a good op^rscmg^."?? iSS t ^ t 

" ^ connection, and market, m 
Salina. Hutchmson. and Wichita. (2) Becauae WichitrS!'l Su'fer 

;^?.«'*T"'''? "."^^ competition, Ka/DOT reque.tr that a 
(3 L / M ' whreh^r*** ̂ ,»'"«9ht into the Wichitr.arket 
(3 Ka/po., which fear, that increaaed UP/SP traffic dcnaiev will 
^"I"w.^«t"^| i r t l l ' ^ with r a i l crocmg. in WicL?:"«^«;; 
...a, we atten?>t to craft a aolution to this problem. 

'ea- ^^^^OT/s**i^ff?' the Cicy of Wchica ri^irhica) -ea. .hat UP/SP will reroute tram. v i . the north-south Im. 

hig.°wa"J S J ^ t l ' i ^ S ^ L ' e d ' ^ r . . " " * : " ^ " " thrHSae'r^J i^ehich 
• - - * . t . c f i L u i crossings on busy arterial 
J . " ! ! " Sedgwick county, and particularly m Purlcy7Kechi 

'""̂  HaysvUle, Sedgwick/Wichita, ihich c l a i u that the 
1,11 t L ' ° w V I ^ l t : ^ over/under-paaae. i , p r o h i b i t i v ^ ^ whicE 
a,K6 tna. we impoee a condition barring any increaae i r th. 
^ u ^ ^ «^«""ng daily through SedJS!n"mhItS 
augge.t. two alternative routing, chae UP/SP could u t i l i M or.-
S N l F ^ * ; ^ . r i l ' ? , " ' ^ ^ " " " ^ r ; eJac^gJ r ! j i e ."over 
BNSF . Topeka-Wellington (via Emporia, Ell inor, E l Dorado 
Mul vane) lme, which connect. wiTh UP .c Topcki and WelMAofSf 

«L:^=V '^i-y. •'•chi, Wich"a^d HT^SJi"'!'"' 
aecond aV.emacive ;«euld require UP/SP co ceneinui co rSuce UP'e 

l l c ^ . - h ^ . * " ' " "''•'••̂ y '""'^"9 SedStck/w!chr«" ' 
n.—rJ^r,'^^^ °' Abilene rAbiJ«je; la eoncemed that i t will be 
negatively impacced by an ancicipaced po.c-merger lacreaae in 
cram craffic pa.amg chrough Abilene. '^'^•^ increaae m UP 

/w»/r!ii^*"*"- Kiane.oca Deparcaeac of Transportacioa 
fte/Dor; auppore. the merger provided chac UP provide, 
aaaurancea: (i) chac Che car supply to shippers on UP Haa. mna 
Short lme. m Hinne.ot. will be iSpreved andgiCeTspfccial 
Smonf":;^'^" h..rv.scleaaon; (2)'c^I? iStcWng at 
Wmona. MN, will be iii9>roved, preferably by giving OMfcE ewiLh no 

e l l v l l o t l ^ l l ' r f ^ l " ''"̂  t r a c k a g e ^ r s S ^ r f h r S n S ^ ' S ; ! ! eievatora; (3) that certain geographic restrictions on traffic m 

63 



Finance Dockec Ne. 32760 

Che Reseporc Terminal will be lifeed; (4) thac, to alleviate 
competitive problems m Minnesoea, che Souchwese, and che Wese, 
and on rouees co Mexico, addicional agreements, including 
agreemencs respeceing joinc crack o*mership wich other carriers, 
will be negotiated; and (5) that UP will honor i t . conmutment. 

• regarding line aalea, abandonmenta. and employment m Mmneaota. 

Arkaaaa.. Accomey Ceneral Bryant i . concerned chae 
Arkan.a. will experience compecieive problems due co a 2-eo-l 
reduccion in the number ef Claas I railroads serving the vast 
majoricy ef the state, and also will lose jobs on account ef the 
shutdown ef redundant lines, reductions in service on other 
lines, aad the elesiag ef machine shops, yards, and car aad 
locomotive faeil i t i e s . The Attorney Oeneral, arguiag that the 
BNSF agrcemeat doe. aot solve the con^citive problems that the 
merger would create, contends chac UP/SP should be required 
eicher co divesc eertain lines, particularly the line between 
Chicago and Texaa, or te reach another arrangement whereby a 
compctmg Class I railroad will have aceess to those lines, 

Washlagtea. The Washington Oeparacac of Traasportation 
(Va/DOTi IS skeptical that BNSF will be a viable compeeicor in 
Che General Corridor, and coneends chac acquisicion of a Central 
Comdor lme by a regional or a ahortline may produce mere 
effective competition, prevent abandonments, and offer Washington 
shippers an altemacive rouee. Wa/oOT Cherefore suggeses Chat we 
consider a conditional grant of che BNSF agreemencs Ceneral 
Comdor crackage righcs, and chat we retain jurisdiccien to 
crder divestiture, joint ownership, or third carrier trackage 
rights If BNSF fails te provide adequate coo9>etition. 

^owe. The Iowa Deparcmene of Transportacion (la/DOT) fears 
chae chare will be a reduccion in competition in tbe corridor 
connecting Ic«/. to Gulf Cease pores and Mexican gateways, and 
claima that, even with the BNSF and IC agreemente, UP/SP will 
a t l l l dominate the comdor fer many typea ef freight movements 
important to Iowa. la/DOT therefore supports the merger provided 
that conditione are imposed requiring the grant of further 
trackage rights or line salea tc a third Claas I carrier to 
reduce potential UP/SP market domirince in that cemdor. 

Utah. Governor Leaviee supports the merger but seeks 
certain conditiona: (1) to create a competitive environment, a 
reduction in the BNSF trackage rights fee from 3.0 mills to 
2.5 mills; (2) to emulate (or provide a aurrogate fer) a 
competitive environment, a requirement that there be an annual 
audit, paid for by UP/SP, of r a i l rates in similar r a i l marketa 
that enjoy the benefits ef intramodal competition (it being 
underscood chac, i f che sudie reveala that races charged shippers 
in similar markecs are higher than UP/SP rates charged Utah 
shippers, UP/SP would be required to provide refunds to affected 
Ucah shippers); and (3) co preaerve our jurisdiccien in chis 
maccer, che escablishmenc of oversighc for ac lease 15 years. 

IAMB VAKTZBS. Scacemencs respeceing tbe proposed meigcr 
have been filed by various labor partiea. 

Allied Kail O&ieaa. The American Train Dispatchers 
Department (ATDD)," the Brotherhood of Mamtenance ef Way 
Employees (BMWE), and the Brotherhood of Railroad Signalmen 
(BRS), participating collectively as the Allied Rail Dniona 
(ARU), contend thac che merger should be rejeeced fez'a variscy 

" ATDD is a Oepartment ef the Brotherhood of Locomotive 
Engineers (BLE). 
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the Reseperc Terminal will be lifeed; !4) chac, to alleviate 
competitive problems in Hinnesota, the Southwest, and the West, 
and on routea to Hexieo, additional agreements, including 
agreements respecting joint track ownership with ether earriara, 
will be negotiated; and (5) that UP will honor i t s coamatments 

• regarding line aalea, abandonments, and en?,loyment m Hinnesota. 

Arkaasaa. Accomey Ceneral Bryant is eoncemed chac 
Arkanaas will experience coB^eicive problem, due co a 2-eo-l 
reduccion in che number ef Claa. I railroad, serving che vase 
majoricy of the state, and alao will lose jobs en account of the 
shutdown ef redundant lines, reductions in service on other 
lines, and the eloaing ef machine shops, yards, and car and 
locomotive f a c i l i t i e s . The Attorney General, arguing that the 
BNSF agreement doe. not solve the een^titive problems that the 
merger would create, coneends chac UP/SP ahould be required 
either to divesc certain lines, particularly the line between 
Chieago and Tex^s, or tc reach another arrangement whereby a 
con^tmg Class I railroad will have aecess te these lines. 

Waahiagcoa. The washiagcon Deparemcac of Transportacion 
(Va/DOT! la skepcical chac BNSF will be a viable compecieor in 
Che General Comdor, and coneenda chae acquisicion of a Central 
Corridor line by a regional or a ahortline may produce mere 
effective uompetition, prevent abandonmenta, and offer Washingtor. 
shippera an altemative route. Wa/DOT therefore suggests that we 
consider a conditional grant of the BNSF agreement'a Central 
Corridor trackage rights, and chac we recam jurisdiccien co 
fci-der diveseicure, jeme ownership, or chird earrier crackage 
righcs i f BNSF fails Co provide adequace compecicion. 

leva. The Iowa Deparcment of rransportation (la/DOT) feara 
chac chere will be a reduccion m compecicion in che corridor 
conneccing Iowa co Oulf Cease pores and Hexiean gateways, and 
claims chat, even with che BNSF and IC agreemenca. UP/SP will 
s t i l l dominate the comdor fer many cypes of freighc movemencs 
imporcane co Iowa. la/DOT cherefore supports the merger provided 
that conditione are imposed requiring the grant ef further 
trackage rights er line salea to a third Class I carrier te 
reduce potential UP/SP market dominance in that cemdor. 

Utah. Governor Leavicc supports the merger but seeks 
certain conditiona: (1) to create a competitive environment, a 
reduction in the BNSF trackage rights fee from 3.0 mills te 
2.5 mills; (2) to emulate (er provide a aurrogate for) a 
competitive environment, a requirement that there be an aaaual 
audit, paid for by UP/SP, of r a i l rates in similar r a i l markets 
tnat enjoy the benefits ef intramodal eoB9)etitien (it being 
understood that, i f the audit reveala that rates charged shippers 
in similar marketa are higher than UP/SP rates charged Utah 
shippers, UP/SP would be required to provide refunds te affected 
Utah shippers); aad (3) te preserve our jurisdiction in this 
matter, che establishment of oversight for at least 15 years. 

LASOB PAXnaa. statements respecting the proposed merger 
have been filed by various labor partiea. » 

Allied kail Daieaa. The American Train Dispatchers 
Department (ATDD)," the Brotherhood of Haintcnance of Way 
ta^loyeee (BMWE), and the Brotherhood ef Railroad Signalmen 
(BRS), participating collectively as the Allied Rail Uaiona 
(ARU), contend that the merger should be rejected for' a variety 

" ATDD is a Department ef the Brotherhood of Locomotive 
Engmeera (BLE) . 
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of reasons: because thousands'of jobs will be lest; becauae 
applicants intend to abrogate or modify ex;ecing colleccive 
bargammg agreemencs (CBAs), and Chereby to effecc massive 
Changes m Che rules and workmg condicions ef UP/SP smnlovees 
^^TK^^'f!^"' procedures required by che Railway LaSr Act 
^ P ' .^^SN^F t«* reduce eomp^xitien, " ^ a ^ L S ! 
w..̂  'mit ^ l l i . J l collusive be^.-vior, throughout the 
wes., and becauae, given the impact on workers and en 

• *^n*ncial problema do not justify approval. 
ARJ asks that we condition any approval ef the merj^er by impoamg 
J4-90 L r t h ^ ' ^ i ^ S * / " forth in MtB.yBrh PQSK, 360 I.c^c. at ^ 84-90, and the additional conditiona deacribed below. 

Conditions Requested; Scope of 49 V.S.C. 11341(a) ARU 
asks us CO hold chac che acope of che iamuniey applicable co che 
merger i s limiced co aceiona caken ee actually eonsunate the 
financial aspects of the merger (the acquisicion ef cencrol ef 
I I I the common concrol of UP and SP, and the merger ef UP anC 
SP) and thac Arcicle I, Seccion 2 ef che New y^it r̂ nlir 
condicions will prevene UP/SP from usmg 49 U.sTc" 11341(a) to 
aorogaee, modify, or 'racionalize* existing CBAs. Alcemleivelv 
ARU aaks us eo hold Chac the acope of che Immunicy applHJble Co 
«t-rcI?!on'!nd'th"'' " '^S""* specifically sec fomh fTcSe 
11"*^?!; ^ ' proposed eperaemg plan. In eieher mscance, 
^ t „ l t ^ " specifically chae approval of che 
T!;!!:. *• S®. »̂ approval ef applieancs' plans co 
arrogate, modify, or 'rationalize" existing CBAs. *̂  ~ " 

1' we^^-evfth^*^"."**' , Cherry-Piciciag. ARU suggests that, 
1- we be—eve that 'rationalization' ef CBAs i s inherently a oart 
cf our approval of the merger, we ahould order that any such 
rationalization' should be accomplished by allowing UP/SP's 

urion. to -cherry-piek' from existing UP ^ SP S r e I . S t r ( ! e 
by a.iowmg the unions te select from among the proviIioL in the 
CBAs now in effect on the railroads invelvid m the merger) 

Conditions Requeseed; Reixaburscmcncs To SP Jtelovees A»n 
noting that between 1991 and 1995 varitus SP unioS^MdT ^age 

"--"r'notmS tS??*«"" ^'"S «ih*n"*l d i f f i c S t ^ M 'Ind 
noting that SP wages did not retum to tbe national 

-eve.6 until after 1995. maintains that, i f shareholder, ar. to 
oe rewarded for their investments m SP " !. oS? f U r t C t 
ur.ior. memoers .hould .imilarly benefit from the m e w ^t S « t 
•ZtrZ I °' repayment of their inveatmenta (thiir forgone 
-ump .um p.yment. and their deferred wage mcreases) 

uocxet NO. 32760 lead proceeding, or, in the alternative that we 
ahould impoee the Mty Ygrh RnrK conditiona on the trackage rTghH 
provided for m the BNSF agreement. ARU insists that onlv 
imposition of the Mcy YorK POfh conditions en the trackagi nohta 
provioed for m the BNSF agreement will provide full ,re?ectmn 
for employees, by allowmg for a comprehenaive i m p l i a i ^ i a l 
a-rangement prior to implementation ef the trackage righta " 

tha- '^"f^'tion. Requested; Hiring Frcfsrcnce. ARU suggeses 
Ch... If we do not impose the New Y«T., r^^y eoaditioas Sn the 

A»n.."»»n".°*"*^''" " (••rved Apr. 16, 1996), m* denied 
ARU B ARU-8 motion seeking the designation of BNSF as a 
f - - * ^ * ' i t h o u c prejudice co ARU's righe to contin* e eo 
argue chac che tftw yggh Pflch condicions should be imposed o^ thi 
trackage righcs provided for in Che BNSF agreemenc 
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crackage right, provided for j.n-che BNSF agreemenc, we should ac 
lease modify the hiring preference provi.ien in the BNSF 
agreement (which provide, for a form of hiring preference fer 
work on, or related to, the trackage righte lme. and che 
acquired lme.) . The modificacion. ARU has m mmd weuld be 
paetemed upon the New York Darir conditions, and would make Che 
preference mandaeory and aubi«cc eo negociacions wich che unions. 

Condicioas Xequesccd; Concraceiag Ouc. ARU alao aska thac 
we require UP/SP and BNSF to utilize bargaming unit maincenance 
of way employeee and aignalmen for a l l merger-related traek, 
right-of-way, and aignal construction and rehabilitation work. 
This IS work, ARU claima, that employeea represented by BMWE and 
BRS historically have done and that they are fully capable of 
doing; but ARU fears .hat, although such work i s required to be 
done by such eaployees under their scope rules and past practice, 
applicants may nevertheless atteopt to contract out sueh work. 

Condicions Requested; Annual Reports. ARU, notmg that 
applicants claim that the merger will generate public benefita, 
aaks that we require UP/SP to submit annual reports demonstrating 
how the forecast benefits m the area of eost-savings (including 
labor costs) are utilized, and how much is either (a) paased en 
to snippers through rate reductions or deferred rate increases 
(b< reinvested, (c) distributed to shareholdera, (d) paid i r 
executive aalaries aad bonuses, or (e) shared with eB^loyees. 

lateraatiomal Brotherbeed ef Teamsears. IBT requests that 
any approval of the merger be conditioned by requiring UP/SP to 
divest t.lree subsidiaries, to grant New Yerk nn̂ ir protection to 
tne employees of a fourth subsidiary, and co f i l e semi-annual 
reports regarding diveraion of truck cargoes. 

Overaice rrar./portacion Conpany, Pacific Mocer Traasporc 
Company, and Southem Pacific Motor Truckiag Co^aay. IBT noces 
V ^ l provides, in part, thac we ean approve a 
4 9 L.s.c. 1.343 cransaccion m which a railroad er an affiliaee 
18 an applicant and m which a motor camer i s involved only i f 
among other things, che cransaccion will enable the r a i l carrier' 
te use motor camer transportation to public advantage in ita 
^S!;!^^°''! rT«̂ ?I therefore contends that we cannot approve common 
con.ro. of UP/aP and the three motor carrier aubaidiaries because 

*^^^ng indicated that they intend to keep Ovemite 
ane PM7 independent and SPMT inactive, have made clear that they 
wiij. not uae these motor carti&r* m furtherance ef UP/SP's r a i l 
ope-rationa. IBT adds that, because such conmion control cannot be 
approved under 4 9 U.S.C. 113*4, i t cert.:>inly cannot be exempted 
u.-.aer 49 U.S.C. 105?S; 49 U.S.C. 10505(g, . IBT notes, prov^es 
tnat the *9 U.S.C. lOiiE exemption authoxity caaaot be used to 
authorize intermodal ownership that la otaerwise prohibited IBT 
therefore concludes that wc aust either d.sapprove the OP/SP 
merger er erdcr the pre-merger divestiturs ef the three motor 
camcrs (although IBT allows that, masr.uch ai SPKT i s currently 
inactive, we could condition UP/SPHT com..jn control by requiring 
..lat any future SPKT operatlona be auxiliary te UP/SP r a i l 
operations). 

Onion Pacific Motor Freight Corporation. IBT, noting tha" 
applicants have aot sought authorizatioa fer coeawa control ef SP 
and Union Pacific Motor Freight Corporation (UPMF, an MPRR 
subsidi4\ry), concludes that applicants must believe that UPMF i s 
• railroi\d company rather than a meter carrier eompaaV, whieh 
would mean (IBT indicates) that UPMF employees would be enciclcd 
CO mandaecry labor proccctien under 4 9 U.S.C. 11347. UPHF 
employees, IBT adds, should be entitled to mandatory labor 
protection becauae they are engaged almost exclusively m 
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Relief Requested; HouscoJ! Trackage Righcs On sp TCX Hex 
requescs crackage righcs m Houseon over: (1) che sp line from 
West Junceion chrough Beilaire Junction to Eureka at SP MP S 37 
(Cheney Junction); (2) the SP lme from SP MP 5.37 to SP MP 360 7 

I r S p ViX'^t Houston Psssenger station; (3) the SP lme 
from SP MP 5.37 to SP MP 360.7 near Tower 26 via che Hardy Sereet 
l l L «fl 7^!?* ^ "»*n line option is elected, the SP line fror. 
SP MP 360.7 near Tower 26 te the conneccion wich HBfcT ae 
^ t l " ^ ^ *th!*«"?*'' * J i - ^ ' - SF - i n lme opeion la 
elecced, che SP lme from Tower 26 Chrough Tower 67 co enc SP 
mam line Co Amelia, and (6) che SP line from Wesc Junceion co 
Che conneccion wieh PTRA ae Kacy Neck (GHfcH Junceion), bv way of 
Pierce Junceion. • ' 

Reiief Requesced: Terminal Trackage Righcs On HBAT In 
Finance Dockec No. 32760 (Sub-No. 14), Tcx Me>- requests Ccrminal 
crackage righcs over Che following cciminal cracke of HBfcT in 
Houston: (1) If the UP mam lme option is elected, the HBfcT 
lme from che Ouicman Screce conneccion wieh SP Co che Gulf Coas-
Junccion conneccion wich UP, a discanee of 2.1 milea; and (2) che 
HBfci line from ics conneccion wich SP ac T. fc N.O. Junceion 
(Tower 81) CO ics connection with UP at Settegast Junction a 
distance of 13.4 miles. Tex Hex indicates chie che soughc 
rig.-.ts: (a) will bridge a gap between the 
Corpus Christi/Robstown-Houston trackage rights and che 
Houston-Beaumont trackage rights; (b) will provide an alternative 
route through Houston m the event of congestion on che mam 
east-west SP route through Houston (over which Tex Hex i s seekmg 
tracxage righta) ; and (e) will permit Tcx Hex to utili-.e HBfcT aa 
So^t.^yald*"® carrier m Houaton and to gam access to HBfcT's New 

Relief Reqjested; Terminal Facilicies In Houseon Tex Hex 

:? ics of SP, UP, and HBfcT: (1) SP'a Glidden Yard; 
".4 interchanges with PTRA at the North Yard, Hanchester Yard 

So-!S*?:rd* interchanges with'HBfcT at MIT'^ ' 

Relief Requesced; Trackage Righcs Coopeasacion. Tex t -x 
requects that the sough trackage rights bTgrant.d at t " 
compensation level provic.d for in the BNSF igreen^ne "ch one 
ŝ '̂fc-°tn compensation level, Tcx Hex m.i«S '.houfd 
.ub:ect CO quarcerly adju.emcnes for change, m railroad 
productivity. Tex Hex furcher nece. chac alchough 4 9 U.S.C 
..^3 provide. Chat compensation la to be paid or secured before 
terminal trackage rig.'its operacions scare, i t i s aakmg c h a t ^ 
not require chac che eompensacion cerma bc'cseabliahed bcfSre 
Tex Hex begins use ef the HBfcT track; such a rcquircicnc I i x Mex 
th!'!?^;^'?"^*' ^'^^y Pro-cempccicive K u r S ^ n c f ! t . " 
^«Lf^*^''"'^ **** T«« Mex agreea. however thac Iny 
compcnaacion lac.r cseablishcd cicher by agreemenc ef c b e ^ L ^ i s 
or by erdcr of che Board will accrue trim the iniciacion of 
operacions over che ceimnal crackage, and will be payable afcer 
final dceermmaeion of che eeraa thereof. TX-24 ac 5-" 

Capital Mctrepelltaa Traaspertatiea Authority. OfTA holda > 

L.ano lme, which runa m a generally cast-west direction from 

Tex Hex, which claims that, under 49 U S C Jl34i 
approval of ita responsive application should enable ic eo use 
the described HBfcT tracka with or without che coascne of HBfcT 
m^t'V.lt' Sub-NO. 14 terminal crackage "Jhta 
app.ication out ef an abundance of caution. TH-24 ae 2-3. 
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Llano (in che wee) co Giddmg, lin che ea.t)." The line, 
which in 1986 waa acquired by che Cicy of Auacin from SPT'(SPT 
recamed a 20-year crackage righca opeion over ehe Manor-Giddings 
poreion) is currenely divided mco chree segmencs: a wescern 

- f*?"!"' becween Llano and Scobee; a middle aegmcnc becween Seobce 
ana Smooc; and an eascem aegment between Smoec and Giddinaa 
(included wichm which is ehe Manor-Giddings poreion) The 
N O ^ S W C ^ R I ^ ? ™ ! ^ ^2S»if"*i **il'^oad company d/b/a Ausein 
worchwesc Railroad (AUNW) , diaconemued service en the Llane-
f f f f ! * . ,*"*""°*'*^ing. .cgmene. in February 1994 and May 1995, 
a ! ^ ^ ™ ^ ; "'T'" ^ ' ooncmued eo be provided on the scobe.: 
Smoot ••gm̂ nt; and, in April 1996, we granted a new operator 
S/S/I'ihf " f i i ^ y ' Navigation Company IneSrporatid, 
th! Railway Company (Longhom), an exemption from 
the prior approval requiremenc. oeherwi.e applicable eo i t . 
operacion of che lme. CMTA, which plan, ee purchase ehe line bv 
year', end, ancicipaee. chac aervice will .eon be rc.corld b!5 
b̂ "AUNw" °" segmencs over which service was diacencinucd 

Becsuse ehe line has two Class 1 eonacetions (UP ac HcNeil 
and Elgin and SP ae Oiddmg.), ehe propoeed merger will effecc a 
2-co-l reduccion in che lme'a 'poccntial' Class I connections 
vl a ' \ l s V r \ l t ' ^ - "'̂ ŷ I connection i s with 

a. McNeil; Elgin and Giddmg. are located on the 
Smoot-Giddmg. .egment over which eerviee haa been 

^ * contend, that we ahould nevertheless 
regard t h i . a. a 2-to-l aituation, (a) because shippers on the 
line h.ve traditionally had access to both UP and s T 'brbecluse 
f has an option to exerciae trackage righta on the "•c'u-e 
Mjunor-Giddings portion, and (c) because Longhom plana te reopen 
the Smoot-Giddings segment as soon aa rea.ofiably practicable 
OfTA note, t'.at the BNSF trackage right, provided for in the'BNSF 

BNSF to aceea. the Giddmg.-Uano lme. Round Rock, OfTA notea 
5^o«rr'!^ * * '^^^^ ««1 " 9 i n i . iocacid tie 
smoot-Giddirg. segj«,t over which service has been discoSci^ed 
>and, CMTA adds, ehe BNSF agreement doea not orant int«ffhl««-
rignt. for BNSF at Elgin), ^ d OTTA's ^ n ^ r e ^ r L - i w t ^ t e d 
- " - i r - f ^ - ' ^ ^ ' f '7'=̂ "''* P^^^^nger aervice a. W^I-^S^A 
'̂n. c^-^Ki' : P inclu-ue paaaenger operatlona over much of 
; !-n!° ••gmenn, and that ehe mo.c accive segmwie of ics 
F.a.-.ned pas.enger r s i l syscem will be ease of McNeil 

-T^. f ! i i ! ^ Requesced. In Finance Dockec Ne. 32760 (Sub-Mo. 10) 
CKTA eeeks. on benalf of an unnamed r a i l camer unaffiliaced 
wich applieanca, trackage righea over UP's crack becwien S^.n 

:-'Ke'*"'a:"L̂"'f!?r̂*n5if ̂? -th BNiF":c"!;.̂*irsL.:iTeJ 
. ' • "PPropriace. OTTA alao requescs chac we direcc 

" oooperace in good faich wieh OTTA m a l l phases ef 
'!^K'**''*^°P^"^ P*«^en9*r r a i l service, wieh par?iS!lIr 
empha.i. on accommodacing freighc and passeng;r C r a f f ? r i r J S I 
^ t t i « ^ ? ^ ; ^ ' ' ' ^'^ ""^^ "* " t a i n j u r i s d i c t i o n ^ l r thM^ >»aecers (CMTA envisions chae we would exercise this retained 

_ .. " point, referenced in connection with the 
cidding.-Llano line are in Texas. 

SP, aa previously noted, alao haa a trackage riohta 
option on the Manor-Giddmga portion, which would illow SP to 
move I t . connection aa far we.t a. Manor; but SP haa net 
exerciaed t h i . option. , ar oa. not 
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j'Tieo:ction in the event OfTA "and UP/SP were unable to resolve 
theae mattera on their own) . 

on-A intenda that the recipient of the trackage righta would 
be either BNSF, Longhom, or Georgetown Railroad (GTRR) BNSF 
could extend i t . Tsylor-Kerr trackage rights south from' 
Round Rock to McNeil (. di.tance of 4.4 mile.); Longhom could 
obtain right, from McNeil north te Kerr (a di.tance of 
6.4 mile.), with an interchange with BNSF at Kerr (a Round Rock 
interchange would not be practical); and GTRR, which operate. 

2!i *? Oranger, could obtain crackage righca becween 
Kerr and McNeil, and could mcerchange wieh Jiddinga-Llano 
•hipper. ac HcNeil and wich BNSF ae Kerr. otTA eelhasizes chac 
ehe compecieive aleemaeive le seeks should be provided ac 
HcNeil noc ac Elgin er Giddings. Th. HcNeil ineerchange OfTA 
coneends, would provide an adequace coa5)ecicive aleemaeive and 
more co che pome, *ould rescriee mosc freighc traffic en the 
lme to the portion of the line west ef HcNeil. OfT;. mdicaees 
Chac, eo minimize che meeraceions becween freighc craina and 
passenger crams, ic is imporcane Co mmimize ehe mileage chac 
freighc craffic muse cravel en che Giddmge-Llano line And 
CMTA adds, because 80% of Giddings-Llano freighc traffic 
erigmaces wesc of McNeil whereas ehe mesc accive segmene of 
CMTA'S planned passenger r a i l syscem will be ease of McNeil ehe 
best approach would be co rouee freighc craffic north at McNeil. 

Response by Ceorgecown Railroad Coapany and Texas Crushed 
scone company. GTRR erigmaces crushed scone shipmenes. mosc of 
Z^t^ * " produced by ics corporace affiliaee, TCSC. cnw and 
-.S. concend chac CMTA's responsive applicacion should be denied 

?f«^ ?5 •ddieional craffic generaeed by che Oiddmgs-Llano 
line would impoae an meolerable burden on che already caxed 
^h!^^ ^tween McNeil and Round Rock and would eccaaion delays fer 
ehe craffic encering er leaving Kerr. o«i«y. ior 

t> , " " f ^ Copper Ce^taaya Rail AfCiliataa. The Hagma Arizoaa 
Railroad Company (MAA) and ehe San Manuel Arizona Railroad 
' S ^ r ^ ' » ^ L ! « t " ' ' .ubaidiaries of Hagma Copper S ^ ^ y 
(M..) HAA operaces a lme becween Superior, A2, and Hagma A2-
Chis -me serves one of HCC's mines, apparenely locaced m che ' 
^^-SF'^CS: ^«°^'' -oviSTfrom li^VHH lolted 
MAA-SP (Che MAA-SP junceion is ae Hagma). SKA operaces a lme 
between San Hanuel, A2, and Hayden, A2; this l i n i . . " I s MCC S 
only Plant, which i . located at San Hanuel; and traffic mô mg 
frem/ee chi. plane i . roueed SMA-CBRY-SP (CTRY, ch. S ^ L ^ i S L n 
Railwj^ Company, la a swicching camer for SP and epS^kee. . 
line becween Hayden and Magma; ehe SMA-CSRY Junceioni. ac 
Hayden. and ehe CBRY-SP junceion i . ae Magma). .MCC indicace. 
that lta MAA-aerved mine and ita SMA-.ervSTplant a r e ^ i ^ S n ' l v 
captive ce SP; no railroad ocher ch.>a SP (eeber chan i S l J ^ ^ 
•Witching earner, CBRY) cennecc. wieh HAA or SMA; and HCC i . 
Cherefore dependene on SP for i c ^ eransporcaeien Meds respeceing 
bulk commodicies. MCC coneends chac SP has caken advaneSSTIf ' 
M.C's capeivicy: (a) by holding on ce a l l shipmcacs which i t waa 
capable ef haadliag, either a l l the way to desitStio^ (!f the 
deetiaatioas were SP statieas) or to the most distaarjxmct!oL 

OTTA iasiscs that i t s negotiations with UP are currentlv 
at a seandseill, perhap. because UP has an incerese la ^ " a g ^ 
:"5 own commucer operacions in che Ausem meeropolicafc area 
And, CMTA adds, i f a concrace co operace a passenger r a i l service 
• I! •"^.P"' '̂"̂  bidding, the merger of UP and SP will t l Z 
that UP/SP will submit only one bid (and not the two c ^ H ^ ^ v e 
bids that might well have been submitted absent the mergir) 
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rnti'r!^*"^!-"^' " - f ^ * " 'f: «»«:ivery of the shipments required 
fea.-; tS^t - h e ^ r i ; - ^ • • ' l ' ^ ' - ' ' ^ service to deteriorate. ̂  HCC 
md -a-e. - i . * *" «xacereate thi. .ituatien. HCC 

rc:-:;;-:rthS;'s?r5r^-*'ip!£;i?' ^r^'s^-tn'*^.*^ ^ 
Will diaaoDea- w-.h »K *1*"'SF. but HĈ  feara chae chia choice 

?:̂ i=:.̂ iSe:;rlr~-"hS:Sp^ f̂-e.a 
SP l i n l i " ' r * ' ^ : y : L •^'^ overhead crackage righe. ever 
- L ^ - I t ! - i t L becween Hagma. oa che one hand* aad on 
.he ether. Phoenix and Nogalea, AZ; and (2) for SMA bitwieA 
Hoyden on the one hand, and, on che och.; pSSeS'aS SSSSle. 
r ; ; r i x * ^ f ^ T ! "She. would be fer M i i ^ c S of 

-K̂  " • ^ ^ • r " Fhoenix and approximacely 142 mile, eo 
c J 5 ^^•'^'••t^d crackage righea, MCC nece.: would give 

MAA and SMA direcc aceea. co BNSF ac Phoenix aad eo Ferroearril.. 
i . ^ - ' ^ ' ! : ?^ • F^cifieo 'FCP) I r M ^ a U r ^ S f i i : * 
a..s SMA would coatir.... -o have accaaa co SP (now UP/SP) aCHagma. 

l e t ' l l l t m l ^ ^ V - ^ l «allroad Ce^aay. Yolo, a shortline locaced 
nca. Sacramento. CA. with two branch linea chae i t purchaaed fror 
-r mterchangea a l l of ita traffio- with UP m UP's*^S^« 
t'::'^''-'-%l*:t " -haroa crackage r i ^ ^ c l S ehe yard 
d-;;'-"v w^?^ fp";':"'- ^ Prevenea Yolo frSm inccrrSInJm; 
c.re...y wit.^ SP; thua, to u.e SP route., Yolo mu.c aC a 
Y=rr. - 'r .cK"o'eS ^ " t r ^ r - ~ r " " ' ^ t h T J ^ d i r S m Che 
let a n V l h i l ? o l - \ i f ! « ; P'^ ""̂ ^ corrcapoading .wicch 
v " . 21,, •^^•^••. ha. been uneconomic and inefficient 
I '^I^^^rr^K* ^ ' W i o r route, to variouTp^rnta 
a.ppcrt. the merger, but add. that th* bcn.f i t . the ml^ . r 
" r - - . ? ! . " " * ^ " ' ? : ' ^ ''•ntmg BNSF a e c e « to"Slo: S ! c r i e I o 
-nd.c.te. . would place Yolo in the aame poaition ie « h e r 
west sacrameneo cuscomers thac provide ckrloaj^ t"u? J^d thac 
1;;; ?«ir '^'^•^ the BNSF agreemenc YelS fumher 

carriers ac convenient pomta on chair mim lines â d Y^lo 
^ • - - - n c ' ^ l . ' * ' " ? •"•^"te conge.eion m t h ^ J i r J 
'=;d--.*on. !i) to ""^li"" '^'-t we impej;: tbt^e 

' ° provide YOIO and i t . customers competitive 
a.-e.s CO aleemaeive camera, a condicion grnncina Y?lo t^I 
rignt co ineerchange wieh UP/SP, ENSF^i^TaS^ebSf J ^ i « that 
haF aceea. to customers in ehe Wesc Sacrameneo area S t T t ' f 
cre.-e a safer, more efficiene, and m 2 ^ « S ^ L . r c " ' m I i L of 
•ervi.nq rnj,tomer. m the We.t Sacramento area a ceiid??fS« 
requiring UP/SP and BKSF (and aay ether ca^^iir w i ^ ^ i ^ - - . 

we.t (the coanection with the f o r i ^ r i F ^ i H ^ - S T J ; C i i y ^ m 
^ i n n i ; . ' ' ' " ' ' ' " ^ " ^ "•'P*' then east t l Bustolll IL 
connection with the former BN Chicago-Kansas City main i i n . 
trJckloe r^SSti ' ' ^ « " = h a ^ g e ^ r s r i h ^ f c o S u c t . trackage rights oparationa over tne former BN Chicage-Kansas City 
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main lin«-" Prior to the BN/s.''-s.erger, shippers in the Keokuk 
area had acceas to two Class l camsrs: BN (via BN's line 
through Keokuk); and SF (via a KJRY-TPtw-SF routing; KJRY moved 
the traffic from Keokuk to La Harpe, and TPfcW moved the tr a f f i c 
from La Harpe to Lomax en ite own line and then from Lomax to 
Fort Hadison, IA, via trackage rights on the SF line; the TPfcW-SF 
t h ^ ^ r " " ? . " ! * ^""^ '^'^^•on). m the BN/SF merger proceeding, 
th!r - ""•^n condition sought by KJRY, indicated 
I . I ' ^ T'f • P*" 9*ining the right tc interchange with iP 
at Buahnell, the BN/SF merger would not eliminate mtramodal 
competition at Keokuk, and KJRY wuld not experience *iiy 
appreciable traffic diversions; the existing coaBef.tive 
situation, the ICC found, would be preserved. Post-merger the 
ICC indicated, Keokuk shippers would s t i l l hsve two alternative 
weetem routings: BHSF single-line and KJXY-TPfcW-sP jomt-lme 
SP, the ICC reaaoned, would eimply replace SF as part of the KJRY 
joint-line routmg, and the KJRY-TPfcW joint-line routmg would 
remain an important competitive factor in Keokuk. 

In its cooanents filed in the UP/SP proceeding, KJRY, now 
joined by i t . corporate parent, Pioneer Railcorp (PRC), which 
recently acquired control of KJRY, indicates that i t would s t i l l 
be pessimistic but for three recent developments: (1) the 
acquisition of KJRY by PRC becauae PRC, the owner of nine 
shortlmes, has bargainmg power with the Class I railreada; 
.21 the acquisition of TPfcW by Delaware Otsego Corp. (DO) because 
t.,is acquisition will likewise give T»fcW strengths i t did not 
have aa an independent railroad; and (3) the proposed UP/SP 
merger, which, by providing SP with resources i t currently lacks 
Changes the prospects for competitive r a i l service m many 
marxeta, perhaps including Keokuk. KJRY insists, however, that 
wT-r'iLS"""* " ' obllgatlona to serve the Bushnell interchange 
w..h TPfcW, must continue to use the SP trackage righta through 
Bushnell to interchange with TPfcW (and KJRY), and must 
aggreesively price and market Keokuk traffic. KJRY and PRC 

• " ' " • • t that we condition the UP/SP merger: (i) upon 
UF/SP's acceptance of the terma of the aettlement agreement 
entered mto by SP m the BN/SF merger proeeedmg; (2) uoon 
contmued uae by UP/SP ef the SP trackage lights through Bushnell 
^'.c^^ P"fpo«« Of interchange with TPfcW (and KJRY); and (3) upon 
UP/SF a willingness to price and market a competitive service to 
Keokux area ahippera. 

Toledo, Peoria, fc Weataza Railway Cozperaeiea. TPfcW, a 
regiona. railroad of 264 route milea extending from Fort Hadiaen 
..A, in the west, to Loganspert. IN, in ehe ease, mcerchanoee 
With BNSF, UP, SP, IC, cenrail, CSX, and Norfoli l o " h l m 
Ccrpoiation (NS), and with regional camers aa well, and tbereb-' 
provides traffic movmg between the westem. and eastem regions ' 
e. the country s way to bypass Chicago and St. Louis TPfcW 
indicate- thac ehe reeene UP/CNW and BN/SF mergers, and ehe 
proposed Tp/sp merger, hsve affecced che fucure of ica 
eonneccions wieh applieancs. Before che BN/SF merger TPfcWs 
only mcerchange wich SP waa wich SP's Chicage-SC. Lovus line at 
Chenoa, IL. In the BN/SF proceeding, bowever, TPfcW gained 

Prior to the BN/SF merger, SP held only everUead 
trackage righta through Buahnell over the former BN Chicago-
!^**' S^ll ^̂ "•'" **"'' •̂n •greementa BMSF entered into with 
Nl.^ and SP in connection with the BN/SF merger proceeding SP 
gained the right co mcerchange craffic ae Bushnell wich TPfcW 

- 37 -



Finance Dockec No. 32760 

connecciona wieh SP ac Bushnell, I L , and Lomax, I L " co off.ec 
Che ancicompeeicive consequencea chac would have resulced from an 
™2fttfS!J*l"*f'*'- J^t*' S^*^"*' ho-«ver, chac ehe ancicipaced 
compecieive benefice of che Bushnell ineerchange have noe been 
realized. TPfcW expected that the Bushnell interchange would 

to continue, and even co increaae, iea parcicipacien m 
craffic origmacing ae Keokuk and descmed Co Kansas CiCy and 
^ y ^ ^ - reporcs, however, chae Bushnell i s noc a prioricy 
s.op for SP's fase, heavy connage crams; for eperacienal 
reaaona, chase craina usually make only a single stop m the 
area, and this la normally at Galeaburg, IL; and tnua, TPfcW 
scacea, fer craffic moving from/to Keokuk, che KJRY-TPfcW-sP 
roucing is simply noe compecieive wieh ehe BNSF reueino The 
UP/SP merger, TPfcW adds, comes ac a eime when TPW ii^gegiSrng 
eo experience traffic losses to BNSF that cannot be offsee by che 
compecieive opcions creaced by the agreements endorsed in the 
^^/sr proeeediag. TPfcW indicates that i t has arranged te confer 
with UP ao thac ic mighc propose areas where TPfcW-s abilicy co 
*i^^r^°°^A*^1Z f«'"^"g would be enhanced by amor cemmicmenes 
from UP; and TPfcw furcher ladicacaa that i t supports the UP/SP 
merger based on i t s expectation thac applieancs will negociace in 
good faith to achieve the cooperative arrangements that will 
enable TPfcW to maintain ica role aa an effeccive participant in 
joi.it routea with UP/SP and ita coii9)etitora. 

Beuchata Califozaia Regieaal Bail Authericy. SCRRA, a lomt 
powers authority comprised of five members (each member i s a.-
agency of a local county), administers the 'Hetrolink' r a i l 
passenger service in Southem Califomia. SCRRA mdicacea chae 
m Che early 1990s, ies member agencies acquired propercy or 
'̂ *'*"--L,̂ ® propercy from UP, SP, and SF; chac these camera 
>now UP, SP, and BNSF) and SCRRA's member igenciea i ^ ^ a t e 
jointly over apecific lines; anu that agreements with each 
camer govern the operationa and priorities ef freight aad 
paaaenger eerviee ever each liaa. SCRRA iadicatea that the 
T-^'^-iv^hv freight traffic movmg over Uaaa now operated 
^ Z ̂ ^^yjy SCRRA'e member agenciea, on tbe one band, and, on the 
ctner. UP or SP; and, for this reaaon, SCRRA i s eoniemcd t L t 
r^r,T*^2*^ •n adverse impact on the commuter operations 
SCRRA administers, SCRJIA also indicates, however, thatTalthough 
applicants hsve been forthcoming m providing details oi their 
post-merger operacions, SCRRA decs noc now have sufficicnc 
:ii:'™'^Sr conclude Chae ics operationa will noe be adveraely 
iirpacr*c ty che merger. SCRRA Chcrcfore mdicaees chac ic 
reserves che righe eo reopen chis proceeding eo requesc 
5h2?"rKS"JU?et,°'*'*'' •Ppropriace relief i f and when ic dccermines 
that the UP/SP merger la adversely impacting the proviaion^ 
commucer aervice m Souchem California. f^^imioa oi 

h.„- QBOAIItXATXOKS. Conccms that a UP/SP merger would 
have antieoii9>etitivc l a ^ c t s in the transportation marketplace 
have been expressed by several ahipper orgaaixatioas. 

"•tloaal XaAistrlal Traaspereatioa iMgue. MITL, aa 
organixicion of shippers coaductiag iadustrial aad/or coaaereial 
cnr-rprieea, fears that a UP/SP merger would have broad 
ancicompeeicive effecta. UP and SP, MITL relates, compete across 
importane corridors (particularly the comdor betweeTsouchera 
Texaa/Louisiana and key Midwe.c gaceways, and ehe California! 
Kanaas Ceneral Comdor), and NITL wama chac, pose-mergerT many 
pome, served by both carriers will be captive to tbe mepgid 

''h« TP*W-SP interchange at Lomax applies only to high 
speed autemotive and intermodal trains, BN/SF. slip op at 121 
and therefore dee. nee allow a KJRY-TPfcW-SP rouemg via Lomaxt' 
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carrier, and numerou. compecieive r a i l rouemg. will disappear. 
And che 'problem area.,* NITL adds, involve many coemiodicies chac 
are clearly rail-dependene (auch commodicies aa bituminoua coal, 
plastic resins, lumber, and crushed stone). 

BNSF Agreement. NITL contends Chac the BNSF agreement 
simply will noe permic BNSF co be an effeccive compecieor. NITL 
claims chac BNSF. m conduccing operacions over UP/SP's lines. 
Will incur coses significaicly higher chan chose incurred by 
UP/SP in conduccing ics own cperatiena over these lines. By 
.VITL'a calculatlona: on the Houseon-Memphis rouee, BNSF's cose 
will be $13.69 per con, whereas UP/SP's cose will be only Sll.57 
per con; and, in che Central Corridor, BNSF's cose will be $23.62 
per con, whereas UP/SP's cost will be only $20.09 per Con." 
NITL further claims that BNSF will be unable Co achieve the 
craffic densicies required for compecieive operaciona. BMSF, 
NITL calculates, will have competitive acceas to a mere S256 
million m traffic (NITL-10 at 35), noc the -well over 
Sl billion* in traffic aaaerted by applicants (UP/SP-32 at 30), 
and certainly not Che $1.8 billion in traffic asserted by BNSF 
icself (BN/SF-1, VS Lawrence, ac 3-5). NITL also claims thac 
BNSF's compecieive ef fores will be aerioualy i o ^ i r e d by varioua 
operational bamera, including UP/SP's directional routing en 
Its Houston-Meinphis lines. NITL aaserts that BNSF'a competitive 
efforts Will be further impaired by a need for substantial 
investment m mfraatructure that the traffic densities will be 
unable to justify. By NITL's calculations, BNSF would have to 
maxe a $97,500,000 infraatructure inveatment to opera.e over the 
Houston-Memphis route, and an additional $163,000,000 
infrastructure investment to operste over the Central Corridor. 
The traffic levels available to BNSF, NITL insists, are simply 
not sufficient to justify infrastructure investments ef these 
magnitudes. NITL further argues that a merger conditioned by 
that agreement alone would allow UP/SP and BNSF to dominate the 
market for r a i l transportation in the Westem United Statea. 

2-co-l Shippers. MITL claims chac cbe 3-to-l shipper 
concept, aa provided for in the BMSF agreement, ia exceedingly 
narrow; even though the merger might cauae a 2-to-l reduction in 
the n-umber of r a i l camera at a particular point (e.g., 
San Antonio), the 2-te-l shippers protected by the BNSF agreement 
include only those shippers presently receivmg service from both 
Ur and SP (and no other carrier). NITL further elaima tbat, 
although the agreement was auppoeedly intended to preaerve 
two-railroad competition for a l l 2-to-l cuatomera, there are 25 
stations listed m the Standard Pomt Location Code (SPLC) data 
that were not apecifieally addressed in the agreement. NITL adda 
that tne agreement identifies 23 ra i l atationa which arc 2-to-l 
locationa for which BNSF la not provided trackage righta.^ 

OIA Agrecmeat. Tbe CMA agreement, MITL arguea, f a i l s te 
cure the problems inherent m the BNSF agreement. (1) KITL 

" NITL adds tbat these eost handicaps will be exacerbated 
•« time goee by becauae the adjustment procedures provided for in 
che BNSF agreement (which are based en 70% of the Rail Cost 
Adjustment Factor, unadjusted for productivity) f a i l to track tbe 
gams m productivity that will be experienced by UP/SP. 

^ NITL concedes that the agreement indicates that UP/SP 
and BNSF will provide for customers located at 2-to-l'peinta that 
are not specifically referred to, and chae -alternative 
arrangements* will be provided ac ehe 23 seacions. MITL 
contends, however, that UP/SP and BNSF should be required te 
address these matters now. 
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concedes chat the OIA agreemenc, by grancing BNSF the right to 
operate with the primary traffic flows in ehe Mouseen-Heinphis 
cor-.'idor, solves che key operational problem previously inherenc 
ir. che BNSF agreemenc. NITL claims, however, thac this solution 
exacerbatea the problem created by BNSF's lack of access to 
sufficient traffic. Under the CMA agreement, NITL eontenda, 
BNSF's traffic will be divided between two lines, neceaaitating 
increased investments on both lines (e.g., fueling fa c i l i t i e s on 
both lines) for the same amount of traffic. (2) MITL claims Chae 
che OIA agreemenc, by allowing BNSF access to St. Louis via 
crackage righcs over che UP lme, will require BNSF to incur 
additional infrastructure costs ae St. Louis; a l l ef BMSF'a 
existing terminal facili t i e s m St. Louis, MITL contends, are on 
the weet side of the Hississippi River, whereas the trackage 
rights line lies on the east aide ef the river. (3) NITL insists 
chac ehe provision in che OIA Agreemenc requiring UP/SP to modify 
contracts with 2-to-l chemical shippers in Texas and Louisiana ao 
that at lease 50% of the volume is open to BMSF dees nothing to 
cure the cost disadvaatage uadcr which BMSF will operate as a 
result of the trackage rights fcc. (4) MITL claims that several 
provisions m the OIA agreement accomplish l i t t l e or aothiag of 
substance. The proviaion requiring applicants to accept 
oversight. NITL claima, is mcaningleas, because the Board haa, as 
a matter of law, continuing juriadiccion ever i t s decisions 
approving or eondicionmg a merger. And, NITL adds, wieh or 
Without the provision requiring that Che crackage righcs fcee be 
piaced in segregaced funds, such fees will s c i l l be excessive. 

Relief Requesced. NITL coneends chac che merger should be 
denied, and aaks chae any approval be condicieacd by rcquir.ng: 
(A; ehe divestiture of SP's lines (1) between Houston and 
New Orleans (including the Iowa Jct.-Avondale segment, and also 
including access to relaced terminal facili t i e s m the 
New Orleans area), (2) between Houston and St. Louis (this would 
include SP's Houston-Hcmphis and Bri^kley-North Jet. lines, and 
its North Jct.-East St. Louis trackage rights), and (3) iMtween 
Houston and Brownsville (this would include SP's Houston-Placedo 
line VI, Flatonia, ita Plaeedo-Bro«msvillc trackage righta, and 
its Flatonia-Eagle Pass lme, with BMSF retaining i t s haulage 
rigi-.ts to Eagle Pass); (B) the divestiture ef SP's line, between 
Stockton/Oakland and Denver/Pueblo, including i t . Kansas Cicy-
Pueclo (via Herington) track or crackage righcs; and (C) ehe 
retention by UP/SP of (1) overhead trackage righcs over a l l 
dive.ted line., and (2) full aervice trackage righea ae any pome 
wnere UP or SP and the acquiring camer both can serve existing 
shippers or could serve new shippers. 

Beeiety Of Thm Plasties Zadustry. SPI, the major trade 
association ef the plastics industry, elaima that plasties 
reams" are tranaperted mainly by ra i l for several reasons: 
the integration of the hopper car with the shipper's production 
feeding lines; the volume ef resin production (36 billion pounds 
m 1994); the svermgc length of haul (approximately l.ooo miles); 
the cost advantage of r a i l va. truck; and the need to maintain 
product integrity. Tbe proposed merger, SPI maintains, i s of 
great interest to the plasties industry bceause a large majority 
of plaatics resins production occurs in the Tcxas/X<euisiana Oulf 
Coast 'petrochemical belt' between Galveston, TX, and 
Baton Rouge/New Orleana, IA. and becauae UP and SP, which operate 
parallel lines throughout the belt, are tbe main railroads 

" Plastics resins (STCC 28211), aa SPI uses the term, 
meana polyetr.ylene (P£̂  and polypropylene (PP) , the two resins 
that constitute the majority of the production of plasties 
resins, other than liquid. 
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connecting production facilities m the belt with markets in the 
Northeast, Midwest, and Sout.'ieast through the Chicago, St. Louie 
Memphia, and New Orleans gateways. 

SPI asserts that UP and SP dominate the plaatiea ream, 
transportation market today. According to SPI, m exceaa of 92% 
of a l l domeatic PE and PP production occura m the Texaa Gulf 
Coaat region; UP and SP have accaaa to nearly 90% of Oulf Coast 
plastics resins production car-a)^ility; 64% of the plastics resins 
market for PE and PP is served exclusively by UP and/or St, and 
no other camer; the combined shares of JP and SP of the Gulf 
Coaat PE/PP markets are 71% and 74%, respectively; and UP and SP 
dominate the prmeipal transportation corridors for plastics 
traffic (Houston-Memphis/St. Louis and Heuscen-Mew Orleana). SPI 
claims chae, even wieh che BNSF agreemenc, a combined UP/SP, by 
vircue of pre-merger exclusive service arraagemenes. would 
concrol almoac 4 0% of plascies resins predueeien eapacicy wichout 
facing poeencial BNSF compecicion. The BNSF agraemene, SPI 
noces, gives BNSF aceess eo specified planes only (increasing ics 
markec acceas from 23% Co 47% of Gulf Cease producers), buc does 
not reduce UP/SP s access. The merger, SPI wama, weuld reault 
m • loas of existing competition at currently served 2-Ce-l 
poincs; IC would resulc m s loss of che poeencial compecicion 
poaed by build-m/build-ouc epportunitiea; and i t »#euld reeult in 
the loes of geographic or source competition (co the extent thac 
UF and SP now aerve different cuatomera). And BNSF, SPI arguee, 
would not be an effective competitor m any evsnt: BNSF would 
lack the neceeeary phyaical capacity (i.e., mfrastrnoture); i t 
would face material market bamera (including long-term 
contracta, renewal optiona, and tying arranger-ents) in competing 
for plasties traffic, and particularly in competing for traffic 
newly opened by virtue of the agreement; and i t would not have a 
corporate commitment to compete. SPI adds that BNSF alao would 
Buffer aaditional handicapa: the traffic base available te BNSF 
under the agreement would be inadequate to enable BNSF to achieve 
a c r i t i c a l maaa for efficient operations; BNSF would be 
handicapped m the Houston-Hemphis/St. Louis comdor by virtue 
of UP/SP'a mtentiena with respect to directional flow in that 
corridcr; and the trackage righta fee provided for in the 
agreement will place BNSF at a cose disadvancage aa compared eo 
UF/SP. SP: adda chac, eo ehe exeenc BNSF elecea co utilize UP/SP 
for awitchmg or haulage, i t will have relegated itaelf to second 
c.aas statue by yielding both operational and economic control 
over lta cuatomer aervice. 

belief Requested. SPI aaka chae ehe merger be denied, and 
that any approval be conditioned by requiring that UP/SF diveac 
one of ehe ewo parallel aeewerka aervmg Texas and Leuiaiana 
mduaeries, which SPI cakes to mean che UP/SP tracks runnmg from 
the border poincs ae Eagle Pass. Laredo, and Brownsville, chrough 
Houseon and Fe. Worth, to New orleana, Hemphia, St. Louie and 
Chicago. All extant trackage righte, SPI adda, should be 
preserved and either honored er transferred. The railroad 
acquiring t'ls network, SPI suggests, should be either Conrail 
KCS, IC, or BNSF." SPI adds that a leaa deairable alternative 
would be to condition the merger en a strengthening of BNSF's 
rights ijnder the BfiST agreement, including: (i) increaaing 
BNSF'a service opportunities by opening additional pomta, aad 
(2> rendering voidable, at the shipper's option, aay 
contractually based aarket foreclosure tactics (sueh aa loag-term 
— — — — ^ — — — f 

" SPI indicates that divestiture weuld resolve' the 
deficiercies in the BNSF agreement because divestiture weuld 
entail storage tracka and other infrastructure and would make the 
purchaser an owner rather than a tenant. 
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concracca) employed by applicanfta. 5PI suggeaca, however, chae 
we should adopc chis aleemaeive only i f we are preseneed wich 
evidence chae BNSF will in fact undertf.ke the necessary capital 
investments and commie ce full and vigoroua compecicion.' 

OM Agreemenc. SPI insiscs chac plaacics and chemicala are 
aeparace produce groups, chac ehe conaeieuenciee repreeenced by 
SPI and OIA overlap only m pare, and chat, fer the ahippera 
represented by SPI, the CMA agreemenc does noe change ehe baaic 
ancicompeeicive implicacions of che merger. The OIA agreemenc, 
SP: arguea, contains provisions chae appear to be beneficial buc 
chat are largely illuaory. (1) The CMA agreemenc provides chac 
UP/SP shall modify eoncraecs with shippers at Tcxaa/Louisiana 
2-to-l po.'.nts so thac ac lease 50% of tbe vclume i s open to BNSF. 
SPI insist.however, that the extent to which this will provide 
BNSF with markec opportunities is unknown. (2) The OIA agreemenc 
provides chac BNSF shall have equal access ce SP's Dayton Yard 
for storage m transit of traffic handlsd by BMSF. SPI notes, 
however that whereas UP/SP will havw aecess te six Oulf Coast 
storage utions, BNSF will have aceess only to one. (3) The 
CMA agxeF^c^t allows BNSF to move it s traffic in the Heuston-
Memphis-St. Louis comdor over either the UP line or the SP 
line, SP: insists, (.ovever, that the l a ^ c t on BNSF ef dual 
track operations and the effecta on fueling, maincenance, crewmg 
and ocher facilities, training, e t c , have noc been evaluaced. 
(4) The OIA agreement provides chac UP/SP ahall place che fees 
received wich respecc co lines in Texaa, Louisiana. Arkansas, and 
Kissouri m s segregaced fund, and alao provides that BNSF's 
trackage righta feee ehall be adjuated each year by the 
difference between that year and the preceding year in UP/SP's 
aystem average URCS maintenance/operating costs. SPI insists, 
however, that a segregated fund changes nothing, and that, 
besides, the fund weuld accrue to UP/SP to the exte.it used to 
offset depreciation coats. And the change in the escalation 
feature, SPI adds, does not change the fee itaelf. (5) The CMA 
agreement providea a limited cure respecting build-eut options 
mat mign: otherwise be lost with the merger. SPI insists, 
however, that this cure is quite limited because, among other 
tr.mgs, i t appliea to CMA members only. 

Mestern Coal Traffic League, WCTL, an asseeiation of 
i.-.ippers and receivers of coal suned west of the Mississippi 
fiver, contends that the UP/SP merger muse be considered m the 
context of che recent BN/SF merger. The BN/SF merger reduced the 
r.:mber oi westem coal railreada from four to three; a UP/SP 
Tf erger wculd reduce that number eo cwo; ..\nd che cumulacive 
effects, WCTL warns, weuld threaten the foundationa ef the 
cs.-petitive forces affecting western coal transportatioa. The 
pre-merger westem coal traasportation market, WCTL argues, i s 
extremely concentrated: three railreada originate 96.4% ef a l l 
coal moved in that market (BNSF, 57.7%; UP, 30.3%; SP, 6.4%), and 
tte pre-merger Herfmdahl-Hirschaian Index (HRI) i s 4322. The 
post-merger market, WCTL notes, would be even more concentrated 
(two railroads would control 96.4% of a l l westem coal t r a f f i c ) , 
and the post-merger KRI would be 4831 (aa iacreaaa ef 509 index 
pomts) . Such aa eaermeus increase m concentration in an 
already highly concentrated market, WCTL eontenda, ia a matter ef 
great concem becauae increases in concentration in highly 
coneencraced markecs are likely to lead to anticoovetitivc priee 
mcreesee. WCTL fears that, after the merger, OP/SP aad BNSF 
Will reduce the level ef competition between tnea in order to 
extract the maximum poaaible prefit, and that each wfll be 
comfortable in the knowledge that the lack of coaipetitive 
alternatives assures their mutual success. WCTL maintaxas that, 
becauae sc much information regardmg electric u t i l i t i e s i s 
pub-iciy available at the Federal Energy Regulatory CooBission 

- 42 • 



Finance Doeket No. 32760 

<=oal-hauling railroads like UP/SP and BNSF can enoaee in 
something akin to parallel pricing. They can do thia wc^? 
continues, by 'market-probing- (raising rates en a caie-bC-caae 
basis, to see what che markec will bear). ^ 

^̂ .1 ^»«P«cition. SP, WCTL claima, concrola mosc of che 
? ^ ^ l i f i " * ^ ^ " ' "'̂ •h and Colorado; UP eoncroie ac lease half 
(with BNSF cencrolling ehe ocher half) of ehe coa' SriotSItinS at 

ucii!Jr;s'*î :'crn2:? '\^t*°' '̂ »»'- bur̂'bSeiSî'̂"?" 
SPRB col? burning eicher Ucah/Colorado coal or 
SPRB coal, UP and SP have been forced eo compece, to che benefit 
£^"'J^"i** ^""^ ̂ ^̂ ^̂  Ueah/ColeradTcoal aSd SPRTSoal 
M^Tt/r^r^'i •••«"• thac SP has aggressively pursued les 
^f^hf*^?""!^* f'^J traffic opportunities, and has even 
eseabliahed a 'reload' or 'backhaul' program m order eo keee -m 
m i l '"^H^'Si?^^?^"''*? '̂̂ ^ transperCa^mn ciSpScIcIv^wJch^^M 
raees The benefice of chis source compeeicienrwcrrL argues 
To :.ft?!??!*5^*^,"i""**^**" *»«o««̂ « OP/SP would lack the mcent.we 
r L f r i , H ^ competition between Utah/Colorado 
c«« *"? 'nd, to maximize i t s revenues, wouid fsvor 
SPRB coal origins over Ucah/Colorado coal origins bicauie 
eransporcaeien coses for SPRB coal origins are lower. 
c - ^ . f ' S Pricing; Ite Fiaaaeial Soundness; UP's 
Service Probl«»s. WCTL claims chac SPRB va. Ueah/Celirado source 
competition has fostered aggressive pricing by SP for tS* 
transportation of Utah/Colorado coali, and hai Chereby ..jved Co 
SP%:*" traffic, wm ^a^STchat 
SP IS viable, competitive, and financially sound; Chac m reJen' 
r . ' " . oompeeicive acrengch ha. been incrSaiJ?? ihie, m 
futare year., an independent SP would be a viable cSiipeticir for 
w " ' ' I I . r f i a r . " l ^ t ' t ; : " ' * ^"^^ .« ̂ dependene S p M ^ i i ^ ^ I v i ' " 
U-ir/*olorfd= ^ . ^ L P * * * ••'^•^' in adr^iciai co elimmacing 
"e'*-'ri° °orr!d=^ -f '""''f* =««P«tieion, will increase UP's 
w"- seivme and eperacing problema. Thac cemdor 
w.... contends, is already congested, and more traffic e i n M l v 
maxe matter, wor.e. trassic can oaly 

de' --^5r T r n ^ f - . contend, that the BNSF agreement i . 
ae-...e... -n at leaat two respects: the trackaae riaht. 
""-^!r'ih= «nit-train ̂ 1 traffic m ^ x c H s " ? L d 

=r h "f̂ *"''̂ ^ " * ^ W or SP indare m a 
- -d'o,̂ '-̂  ° " " ^ « ' ' ^̂ 't whoae potential 
^.-.d-outs are not 'active' er 'on-going,' are Mt afford.d 
protected 2-to-l status. (l) WCTL l o n t i i d s ^ r t h . ? r « j f g e 
e^l t ' ^ t J ! ! ' . " ' - ^•"•^ "° '̂ ^̂  '^^'^ •greement d ^ r S f e..s-re that tne anticompetitive effects ef the meroer wi l l L 

' ^ - ' the t r I c S S riShts S e i s 
! L \ * E ' ' ' . 0 » / S P Will have knowledge^ BNSrs c o s « 
for the traf f ic , UP/SP wil l be able to raiae i ta r a t . . Jo^ ?h! 
traf f ic te a level which reflects the r i l i u i a r h r K r c l ^ Sf 
t e L ^ t ' ^ i r ^ r i ! ^ r * ^ - " S ' ' " in?^ndS to 2 L b ? J a 
eô t!̂  t h ! ^ r ^ f '2 ^ « ^ t e en equal terms, MCTL ceateads^hould 
cover the laadlerd c a m e r ' s 'below-the-wheel' costs ( i i ' ^ ^ ' ^ 
m.int|jnance of way, dispatching, and recur^ in ^ " i n i e L m e n O 
and wcr- msiscs chac the unic-crain coal fee provided f S r ^ t i . 
agreemenc (3.0 mills per gross Con-mile, or S . O ^ i l . oer r ^ L n u ! 
=r net con-mile) i . far m excess ef UP/SP's b e l S i - t h e ^ L i r 
co.t, . WCTL add. that, m addition te tSe I x S i n v ^ ^ l J f L 
OT/sp'T^'^r""*"' • •djustmenc - c h w i i s m " " H n S l ' s J 

B^^ra;rL^^L"dL^"nL^";roeJ?J rSpe^irrho'^-^ien^ I L ' i } s p ' - ^ -
marger, could buile" ouc eo eieher OT^r S P t i SSt l in '^^L^^f^ 
rai option.. WCT. mamtam. that 2 - t o - r s t L S L 2 

bui!d'f̂u'? ̂ "jron°.".* ""'̂  -ŝ " -̂ r 
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Relief Requested. wcTL urge, ehe denial of che merger, bue 
ask., in Che aleemaeive. chat any approval be subject to these 
condicions: (i) diveseicure (ee a railroad ocher than BNSF) ef 
SP'a lme. from Prove, .erving coal mme. in Utah and Colorado 
through Pueblo to Kanaa. Cicy, and eicher i c . line, from Kanaai 
Cicy chrough Sc. Louia co Chieago, or ice crackage righcs over 
BNSF from Kanaaa Ciey co Chicago; (2) in lieu ef diveseicure of 
Chese lines, a granc of unrescricced crackage righe. in favor of 
a railroad auch aa wc or KW,: (3) a prohibition against the 
ineegraeion of UP and SP Ceneral Comdor r a i l operacions uneil 
UP can certify thac ic ha. been in full compliance, fer a period 
ef 12 conaecucive moneh., wich ie. .ervice cosmucmente under i t . 
coal transportation contracta; (4) tbe i,«>ositien of a trackage 
righta conqscnaation fee for unie-cram coal traffic under the 
BNSF agreemenc m the amount ef 1.48 milla per groaa eon-mile 
(or, m ehe aleemaeive, 1.6 mill, per ton-mile);" (S; the 
inclu.ion of shippers with build-out opcions as proceeted 2-to-l 
shipper, under the BNSF agreement; and (6) the extension ef the 
CMA agreement's arbitration remedy te non-OIA membera with 
build-out options, previded that a shipper need make only a 
reaaonable nnm, faci. showing ef feaaibility. 

,̂ *'**!*'* fhl-.pers' Cealitiea, WSC, a coalition ef shippers 
on UP and SP Im^s m Nevada, Utah, Colorado, and ether Westem 
States, fears that the propoaed merger will allow UP/SP to 
dominate the Central Comdor (effectively controlling nearly 60% 
of the traffic m Nevada, Utah, and Colorado), and will eliminate 
the competition chac has developed becween SP- and UP-origm 
coals, compecicion that (in WSC's view) haa placed a cap on the 
Eei^*w^ f"" charge for coal from ica PRB origins in Wyoming. 

therefore opposes the merger unless MRL er another carrier 
not affiliated with applicants is awarded diveseicure of (or 
though lees preferable, trackage righcs over) (a) one of UP/SP's 
4"rf-^*''^" O'J'l^nd/Scockeon and Ogden/Salt Lake City, (b) a l l 
cf DRGW's Imea, and (e) one of UP/SP's lines between 
Denver/Pueblo aad Kaaaas City. WSC elaima that divestiture (or, 
X!/ I V "^'S^' trackage rights) would maintain the balance 
eetween SP- and UP-origm coals and would eliminate the 
detrimental impact of the merger m the Central Corridor. In the 
event we impoae neither of theae conditiona, WSC aaks that we 
a.ter the terms of the BNSF agreement (a) to allow BNSF 
additional aceess pemts (perhaps by expanding the concept ef a 
;(-to-. anipper), (b) to reduce the trackage rights fee to 

I " " P«r gross ten-mile, and (c) to adopt certain 
o.her conditiona, including a requirement that BMSF pay an annual 
upfront fee for use of the Central Comdor, a mechaaism for 
imposing penalties on UP/SP upon failure to mamtam appropriate 
ser^-ice standards, and a reduction in the trackage rightsfees 
provided for in the URC agreement. 

Westem ceal, MSC notea, involves two major cypes of 
low-aulfur coal: subbitumiaous (8,000 to 9,500 BTU/lb ) aad 
bicumiaous (ia excess of 10,000 BTU/lb.). wsc iadicates that 
aubbitumiaous coal ia mmed moatly in the PRB, which i s served bv 
both ur and BNSF, and thac bicummous ceal i s mined mostly in 
four regions: the Southem Wyoming region, served by OP; the 

" WCTL indicates that i t s calculatieas rely upon s fair 
markec valuaeion of SP road propercy mvescmenc derived from OP's 
acquisicion cose. WCTL suggeses chae, because there i s ae 
comparahle baais for estimating fair market value for'the OP 
lines covered by tbe agreement, 1.8 milla p,sr gross ton-mile 
Should be •PpUed te a l l the trackage rights lines, although WCTL 
would permic UP eo challenge Chis cilculicioa with evIS^ce as « 
Its actual costs and fair market value. as co 
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Utah/Colorado Uinca Beam, aervkd largely by SP; the Raton Basin 
m Southease Celiirado and Norcheasc New Hexieo, served by BNSF; 
and che Four Comers region m Souchwese Colorado and Northem 
Arizona, served by BNSF. WSC maintains thac che heacing value, 
ash, and sulfur eoncenc of coal largely decerminee ies value 
(coala wieh high heat content and low aah and aulfur contenes 
conriand Che higheac value), and chac, m general, Racon Baain 
coal i s che mosc highly valued, followed in order by Umea Basin 
coal, Souchem Wyoming coal, and Pour Comers coal, wsc inaises, 
however, chac a l l «Msccm coal conseieuees one ineegriced produce 
markec becauae ehe differenc coals can be used incerciange4,bly, 
CO a greaeer or leaaer exeenc, by many eleccrie Hwilitiea. A 
UP/SP merger, in WSC's view, would allow UP/SP co dominate the 
westem bituminous coal induatry (the UP/SP maiket share fer 
westem bituminous coal irould exceed 63%, buc UP/SP'a effeccive 
concrol would be even greaeer. due Co limieacions in URC's 
crackage and ineerconnccei^in o.ociona and f a the production 
capacity of BNSF-aerved mines). WSC claims thac BNSF will not be 
an effective eompetiter in tbe Central Corridor because its 
acceas to shippers m thac comc'or will be severely liauced, ic 
will h.-ive ne mvescmenc er presem-̂ e in thac corridor, ics 
crackage righcs fees * " i l l be ceo h.\gh, ic would lack concrol over 
dispaechmg and swicchmr and, in any evcnc, eperacienal changes 
envisioned by applieancs will alcer ehe economics of ease-bound 
coal shipmenc. in -.uch . way a. co make ie io^asible for BNSF eo 
offer ehe compecieive race, offered by an mdependenc SP. 

Mnuataia-Plaiaa CoMiaitiea fc Shipper. Cealitiea. MPCSC, an 
a..ociacion of ahipper., councie., municipaliciea, and ocher. 
located -̂n the area ef MPRR'. Pucblo-Heringeon Line, opposes ehe 
proposed merger unless condiciened aa requesced by MRL. MPCSC, 
claiming chac ehe proposed BNSF Oakland-Denver crackage righes do 
not resolve the threatened anticon^titive impacca, coneenda: 
ehat BNSF's mcercscs would base be served by routing traffic 
onto Its own Souchem Comdor and Northem Corridor routea; that 
BNSF would be more likely co join with UP/SP in exploiting their 
duopoly, and less likely to compete with UP/SP for Central 
Ccrridor traffic; and thac even i f BNSF were mocivaced eo 
compece, ehe cese and service impedimenes asseciaeed wieh 
cracxage righcs would prevene le from doing se. MPCSC arguee 
chat, to alleviate che Chreacened ancicoB^cicive impacea, an 
mdependenc carrier like MRL should be allowed to provide a 
competitive altemative in the rrntral Comdor. MPCSC adds that 
another public mtere-t benefit favoring MRL i s the superior 
local aervice that MRL *fould provide for shippers located on, er 
i.'. the temtory adjacent to, MPRR's Pueblo-Herington Line. 
KRL'a independent .tatua and rout, structure, MPCSC claima, would 
provide maximum opportunity for gram te flow freely either 
(1) west to Stockton, or to Pacific Nerthweet ports for export 
VIS Klamath Falla, er (2) south to Oulf ports for export via 
coordinated service with KCS, er (3) east te Kansas flour mills 
or to poiata beyond Kansas City via ether frieadly coaaectiona. 
MPCSC also opposes the abandonment of any segment ef the old 
WPRR/DROW/MPRR transcontinental route via Salt Lake City and 
Pueblc (this has reference te cbe Tenneasee Pass Line west of 
Pueblo aad the Towner-NA Junction and Hope-Bridgeport Lanes east 
of Pueblo). This route, MPCSC arguea, should be preserved, not 
broken up by abandonmenta; and the aequiaition sought by HRL 
would preserve the route and moot the abaadoaaeats. MPCSC adds 
ehat auch faccors as operaciag losses or opportuaity eosts tbat 
Right warrant abandonment ef a branch line should not be 
dispositive of abandonment ef segments ef a traasceaciacatal aain 
lme. 

WSC/KPCSC Jeiae tbippers' BtatsBaat. A pleading referred to 
a. the 'joint shippers' statement' waa submitted jointly by 
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Westem Shippers' Cealicion, Mouncain-Plains CeoBBuniciee fc 
Shippers Coalieion, che South Dakoca Wheac Growers AssociatioB 
and nine individual ahippera, a l l of whom ahall be referred ce' 
colleccively as ehe Joint Shippera Coalition (JSC). JSC corcenda 

• ^ ^ ' i S " ! ! * . . " P"hlic eonaensus chac che proposed merger 
Should be denied aa ancicompeeicive in the Cencril Corridor 
unless ic is condiciened as proposed by TO.. JSC adds chac ic 
also Buppores che condicions soughc by KCS er,ac would further the 
effectiveneaa ef coe^tition via the Central Comdor. 

Cealitiea Per Ceavatieive Rail Traaaportatioa. CCRT, a 
Shipper organization created to oppose the merger, elaima that 
shippere throughouc che country fear that a UP/SP merger will 
have aneieompeeitive cffeets. A OP/SP merger, CCRT ildicatea 
would occur in an environment already characterized by shrinkino 
Shippmg altemativea and a narrow concentration ef economic 
power. Shipfjrs large and small, CCRT conteads, beacfit trom 
convetition between UP and SP, and CCRT wama that, i f ttae merger 
le approved, shippers will no longer wq>erience UP vs. SP 
competition, which will inevitably lead to increased costs and 
decreaaed aerviee quality. CCRT therefore urgea tbat the merger 
^nfrf;'';h*"2 "t^ •PProval be conditionid by divestituH of 
lines m the Heusten-St. Louis, Houston-New Orleana, Houston-
f r o ^ ^ ^ r i ^ r Stockton/Oakland-Denver/Pueblo eori-iSorr L d by 
providing for a third independent line m the Oklahoma reiion 

<̂*''«rse Impacta. The anticompetitive impact feared bv CCR-
m l . l i l l l •"S"'*' ^-"-^ •hippers. but, m CCRT'. v I " , s-to-^ 
i^lcVm ^ t V V - ''""^ •hiPP^r. alee will experience .ieh 
impact.. With reepect co 3-eo-2 .hipper., CCRT coneenda that in 
^m r̂ t J I ! " i ^ ' ""^^ cempete*^for shipper «i??n, S l ' " 
that the elimination of SP (whieh, m CCRT'a view, i s u s i a l l v the 
low coat competitor) will make prices mcrease L d Mr^!« ^ 

^^i-'^veS'-'iouL . " i ^ J * " ^ " ^ '-"^-^ .hippers, JS^'ILtends 
tna. even .hough a shipper msy be captive to either UP er SP th. 
ahipper ̂ y be iible to transload (or^hl-eacan co tranalSIdf i r 
mul- fml. tr '^'^•"•n ce build ouc) co Che ocher raUrwd u d a 
mul.i-facilicy ahipper may be able eo swieeh predueeien (oi 
threaten to switch predueeien) from a UP-servidficili^v to an 
SP-eerved facility. CCRT also feara that manriocaliclL S i l l 
lo.e million, m cax revenue., boch dir.ceir^*b2SSo^ed"ini" 

c" r i - ' c ^ L t f ^ n ' ^ ^ ' »P«»"««- d i c l t S T S S ^ I S s i T J i s . 
w i 4 ! " h ! ? ^ h ? " •**•• produce. 1... compecieive) . CCRT 

^ losses among UP/SP eeftloyee. will Tun in ehe 
enoueanda. and that, m fucure yearaT a merged UP/SP i i U Landon 
many redundanc loeal Imea. COT .di. c S r * in c . S a m ' i r S l ^ 
where r a i l cracks cress highways ac grade l i v e l r i i l L J f f f o 
increase, will disrupc highway craffic. traffic 

BNSF Agreemenc; Duopoly. CCRT claims chac a traekaa. riatirm 
tenant cannot be a true competitor of t h r t r a S L L r m S t r 
landlord. The Ijindlord, by diseriminatmg " fI?Sr of " s e l f 
t n r i f ^ f ^ * * '^^^ " f priority in L v i i l i t -
che landlord can set the trackage rights fee so Lgh thatth. 
cenwc cannoe compece effeceively; the teaaat i s w t always oiv«> 
t r i L ! r " * 1° .hippers aad iadustriest aSS! S c w L ' 
i ^ c o ^ S ' L ^ ' ^ " 'otually be exercised la irder trS^SJIde a 
aecend camer, dismccrese er inabilicy en tbe part of the 
tenant means that the trackage rights will do l i ^ H to onsezv. 

B̂ wiû L î '̂v̂ f" "' p"«"*i iittir.'Sp̂ n 
BNSF Will be less likely to eonsete cffeetivelv aaain>t l«,.h 
other and mere likely te -ork^eth.r to dT^Jde 2? till 
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Cera Reflaer. A..eciatiea.- CRA, the aational trade 
aaaociation ior che com wee milling indu.ery, indicace. that 
Chia indusery'a inbound com and outbound processed com products 
travel mostly by r a i l to/from the 25 plants operaced by CRA's 
members. CRA aaaercs chac. wich che propoaed merger, compecieive 
ra i l service will be lose by 2-co-l shippers in varioua areas, 
including che San Francisco Bay area and che Los Angeles area. 
CRA argues thac ehe crackage righca previded fer in che BNSF 
agreemenc may noe provide an adequace solueien becauae BNSF may 
be unwilling and/or unable te provide eoBq>etitive aervice at aome 
locaciona. CRA accordingly requescs: (1) that we compel UP/SP 
and the recipients of traelcage righta over UP/SP te juatify the 
economic viability of their trackage rights arrangements; 
(2) chac we reeain juriadiccion co ensure the competitiveness of 
trsckage righta service through regular periodic oversight of the 
rates the trackage righta tenante must pay; and (3) in instances 
where the number of camers available to a ahipper would drop 
from cwo eo one. eiehcr direecly (if ne crackage righes are 
provided for) or mdireccly (if cha rencal race charged che 
crackage righcs cenanc is coo hig^), (a) chac we granc reciprocal 
swicching righcs eo che nearese available compecieor, or 
(b) aleemacively, wherever anocher compecieor haa requesced 
trackage rights, that we grant au':h additional trackage rights, 
or (c) aleemacively. chac we impose special race caps eo effaec 
ehe harm caused by such s significanc reduccion in compecicion. 

Matieaal Cera Orewera Asaeeiatiee. NCSA, whieh fears chac 
ehe increasing consolidacion of America's railroads haa reaulced 
m higher ahipping prices and decreased availabilicy of adequace 
eerviee ec gram producing areas, aaka chac we cleaely examine 
tne repercuaaions that the proposed merger and any future mergers 
will have on the economics of che sgriculcural sector and en thac 
aeccors abilicy Co msec global markec demands for high-qualicy 
American agrieulcural producca. 

Xastitute ef Scrap Beeyeltag Zadustrlea. ISRI, whose member 
companies process, broker, aad eeaaume recyclable materials, 
warns that SP's ability to compete effectively has deeliaed 
drastically over the last few yeara. Its services, ISRI claims, 
have become unreliable; its ability te supply r a i l equipment has 
been questionable; and it s responsiveness to needed capital 
improvements on it s systetr. bas been meffactive. The decline, 
ISR: claima, has become more noticeable in ehe wake ef ehe BN/SF 
merger, and ISRI has concluded Chac aomeching muse be done before 
SP suffers a cecal collapse. ISRI cherefore supports the 
proposed UP/SP merger as conditioned by the BNSF agreement. ISRI 
adds, however, that ics support for the merger i s contingent upon 
a determination (which ISRI haa asked us to make) tbat BNSF will 
be allowed to compete freely aad effeetively with UP/SP in a l l 
regions and marketa epeaed te BNSF uader the BMSF agreement. 

Mnnrane Wheat aad Barley CoMietee. Moataaa wheat and 
barley producers, MWBC elaima, are today captive to BNSF (BMSF 
and MRL, MWBC notes, move more than 96% of a l l Montana wheat 
shipments)," and the proposed merger, MWBC warns, will further 
exacerbate the captive ahipper atatua of Montana farmers. MWBC 
concern, however, i s focused less on the merger itself (UP has 
only a limited presence m Hontana, and SP haa no presence at 
all) and more on the BNSF PRA that, MWBC fears, by altering 

" KRL is included in this calculation, MWBC iadicatea, in 
view of KRL', inability to reach any aarket for Moataaa gram 
w:.thout BNSF participation. UP, MWBC ceneedea. ean provide some 
competition via che Peeacello-Silver Bow Line, bue cfais 
(.-ompeticion, MWBC adds, benefits only a limited region. 

- 47 -



Finance Dockec Mo. 3276c 

exiscing oompecicive relacionshrps becween Honcana and nearbv 
juriediccions, could furcher increase BNSF's monopoly power m 
Honcana. Honcana grain, HWBC mdicacea, is markeeed encirely co 
Che weec or che aeuch (and, becauae Honcana grain i s markeeed 
principally co che Pacific Norchweee markeca, iea pricing la 
r ! ^ * f ^ S * l . ? " V** Foreland Grain Exchange), and HWBC warna chac 
Che BNSF PRA, becauae ic dees nee apply co poincs ease ef 
Billmgs and Havre, will have an ancicompeeicive impace on 
Honcana farmers locaced eaae ef ehe Billinga-Havre line. Parmera 
wich accaaa eo BNSF scaeiona locaced in er weae of Billinga and 
Havre (mcluding such farmera in Weseem Honcana, Merthem Idaho 
Waehington, and weaeem Canada) will have acceas eo UP/SP service 
under che BNSF PRA; buc farmers locaced ceo far eo the east of 
Billmgs and Havre will have no sueh access to UP/SP service, and 
they will therefore be. aa HWBC sees matters, relatively worse 
off than they are today. The BNSF PRA, HWBC adds, bas other 
defects as well. The establishment of Portland as the only 
gateway, MWBC insists, is a r t i f i c i a l because ic requires 
excessive circuiey for Honcana craffic; for traffic origiaatiag 
m Montana, the Silver Bow gateway provides, te destinations in 
Califomia and Arizona, much shorter distances, which are more in 
lme with the distances for traffic originating in Washington and 
Northern Idaho. HWBC asserts that Hontana farmers should be 
a-lowed to utilize the Portland gateway fer gram moving to 
Portland itaelf, and that accaaa to local marketa might offset 
the anticompetitive ie^act ef the exceaaive circuity required by 

fS*^*"'' gateway. The BNSF PRA. HWBC further cinterida 
ahould be extended to a l l agricultural conmodities; an arbitrary 
commodicy^limieacion, HWBC wama, would disnipc escablished 

Relief Requesced. HWBC requescs chac the BNSF PRA be 
modified by adding Silver Bow aa an alternative gateway (in 
addicion eo Poreland) and by requiring UP/SP eo guarantee i t a 
service mceneions on che Pecacello-Silver Bow Line fer 20 yeara 
MWB. aieo requescs chac we reeain overaighe ef the UP/SP merger 
for 20 yeara, in order to proceec the last vestiges of i n ~ a C d a l 
competition m Moataaa. MWBC further requests, la an alterSTfiCe 
;f :^?H K r ^ ^ I " ' " • • t ^ . that the Poeatelle-Silver Bow Lme 
BNSF w^'J^'" " ««'-W*SF PRA (Similar to the UP/SP-
BNSF PRA) for a l l traffic moving over Silver Bew from a l l Montana 
origins to Portland and to pemta south of Portland HWBC 
.urt.ier requests that the BNSF PRA be modified: to'allow UP/SP 
access to a l l traffic (not limited by commodity deacription) 
originating m Hontana; te allow UP/SP acceas to traffic 
originating at a l l poim in Hontana (net just poin-is west of 
Bl.lings and Havre); and to allow OP/SP access to traffic 
originating m Hontana and destmed te Portland. 

^ "amtaaa »a»ra teloa. MFU, which repreaents agricultural 
produeera and ether rural reaidenta of Montana, arguis that the 
merger will further exacerbate the captive s h i ^ r s t L u T o f 
Montana farm produeera. In Montana today, MFU^teads, there i s 

railroad (BMSF) thac menopolizis che cransporiaemn of 
bulk commodiciea, aad tha BMSF PRA will further disedvanta« 
Montana producers vis-i-vis producers in Oregon, Western Canada, 

mnntS' ^J?^. ̂ " ^^Press.ron that the BNSF PRA does aoe 
Poland fror. pomes i a Weseem Moaeana to 
Portland; and (2) to eertain eommodxties. These impressions 
however, may not even be eerrect. SS£. fi^, UP/SP^tt at 
(indicating that the traffic covered by fbTpRA includea traffi c 
moving betwen pemts m Westem Hontaia, on the rai^ l i d 
f r V i ^ J ^ ' ' ' ' 5°^"?! ̂ " Oregon; and a l l coam»dities (carload. ' 
intermodal, and bulk) moving beth southbound and northbound). 
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Washington, and Northem Idaho.* MFU indicates that by 
ar t i f i c i a l l y establishing Portland as the only gateway, and bv 
requiring Montana ahipments to travel 40*% more mileage t h L la 
o r o S u c ! ^ ' ' ^ ^ ^ sffactively preclude MonfL. 

Si^,'^'? participating in the markets they participate in 
- n ^ ? ; . ^ '̂̂ •̂  consider thi develoSint of 
an alternative gateway at Silver Bow, both to shorten t h T 
dietances to Califomia and Arizona markets for HontLa farm 
?r™"^^;^ " •«I«*1"« f^rtn producers in Hontana v ^ - " 3 ! , 
farm produeera m Washington and Northem Idaho. MFU reouesL 
conditions •imilar eo choae requesced by HWBC, wichew^ S J I ^ l e 
excepcion.: KTJ requescs chac che SairLake C i c y - S i l ^ r l ^ L ! n e 
J.?T1 f.T^fS^^ *^oaeello-Silver Bow Line) be sold te M L ? ^ 
r S d " r S ^ '̂ •-̂  the Scockcon-Kansaa Cicy Lme aiso be 

Save Tba Rertk Zslaad CemBittee. STRICT, which represeaes 
w i t i H ^ " ^ " ' P«««"l Shippers, aad loeal govI?SJJae" 
locaced m eeneral Hisseuri n che Kanaas Ciey-sc. Louis 
comdor, ha. an incere.c in che Kanaaa Cicy-Se. Louis line 
i«''h^r**"' '̂ '̂•"̂ •d to a. Ch. Rock I.land line) now owned by 
SSW bue formerly owned by ehe now defunee Chicago, Reckl.land 
t l i 'f«t!*̂ '̂''*'* ^"^r-y • The i o c r i . i l i r i i n e 
wa. Che ea.ccm eegmenc of Rock i.land'a Tucumcan line which 
extended t.om Santa Roaa, NM, through Kanaarcicj eo Sc'. 
the ICC, m approving (in 1980) SSW'. acqui.icioi ef c L 
Tucumcan lme, neced chac chi. acquLicmn would U i d l l 
affiliae.d camer. SSW and SPT co provide .inale-evZtM ..rv^r.. 
from Souchem Califomia Co Kanaa. CiCy 2Sd Sc' L ^ I ' ^P 
conr*f«."*''*^ the Rock I.land lme co oSraiing' 
condition; and when ehe ICC, m approving (m 19M) che UP/SP/MP 
merger, awarded SSW crackage righ« ever MPRR'. parallel 
Kanaa. Cicy-se. Louia line, SP loac a l l incereL*^m 

e";rsJ'"toSL'it sr̂his'"*' ="̂ '̂ 
!t2elf h i ^ ^ L L™*^**-*^ intereat m eper.ting che lme 

hf- ^ ^ decermined eo prevene oper.cion by aayoae else 
and ha. cherefore engaged in a acheme Co aegmenc che l i ^ 
providing aervice over .here .egment. at bSfTeadl (or «'least 
« " i c e ovH t h n f L ? ' "̂"̂  dLcenemumg " 

1 L ' ^ * ••gmenc." The propoeed merger wi l l 
c=-!rSor^ ^ r f i ^ compecicion m ehe K a n i i i c i c y - ~ ^ u r s 
co.ridor, STRICT oaincaina, because UP and SP have oarallel l i n . . 
an- sc. Louis, and SP conduces ies overhead craekaorriohta 
1 ' ' " ; " ^ S : : L ^ ^ L i i ' " * o n e c : S ' * 2 ! s o ' K \ line 
^Iief ^ l ^ r ^ ^ " ^̂ ŷ 'the Rock I.land 

iio2 i«^ t f l*^"^' /^**' : " =«*«n owne.-ship of L e MPRR lme snd the Rock Island line that weuld adveraelv a f f . « 
k!:^!^'r'r -c proposes to restore cSiL^iirSS in HI 
Irnrto'a'l^'o^atU'.?^"''^' ^ transferl!^ ch. Rock lHaad 

R^l^ted maeecra, which have been held in abeyance 
pendmg ^gociaeiens becween STRICT and SP, are peSdm? in 

revoke SSW's trackage rights over HPRRs Kansaa City-st Loui. 
the'iia^o™?"-.**-" J ^ t f t l L L i S i ^ c Che abandonmene ef a portion ef che Rock Island line) and 
NO.. 41195 and 41195 (Sub-No. 1) (STRICT-. bifLcicL'cSSalaiat 
respeceing SP's failure eo operace ehe RoL liJiSS i L ^ T * 

*' Common ownership ef che ewo parallel Kaaaas Ciey-
s.. Lou., lme., STRICT maintaina, would be blatantly 
an.icom.aetitive and would therefore require divestiture of one 

(eentxBued...) 
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Relief Requesced. STRICT atks tbat any approval of the 
merger be conditioned upon divestiture ox the entire Rock Island 
line, mcluding appurtenant real estste, between Leeds Junction 
lat or near MP 288.3) and Rock Island Junction (at or near 
MF 10.3), at a price to be mutually agreed, failing whieh i t will 
be eet by the Board; that divestiture must be ce a single encity 
unaffiliated wieh applieanca trhich certifiea in writing that ic 
intends to reaecivace r a i l aerviee with a single operator 
providing local aerviee ever the entire line within 3 years ef 
taking poaaession, and that, prier te an abandonmcne or sale 
(excepe m conneccion wieh a financing transaction) of leas than 
the encire lme, ic will accempc fer a reasonable period of time 
to s e l l the entire line as a single unit aad assign to the 
purchaaer thereof any trackage rights acquired in connection with 
ownership of the line; and that divestiture aust include an 
aasignmenc of a l l ef SSW's righcs uader agreemeata grantiag to 
SSW or any predecessor trackage and similar rights thst have 
been, are, er could be used by a r a i l carrier in eonaection with 
Che operacion of any part of che lme. 

Colorado Mheat Admlaistrative Caaaattee. CVIAC, a marketing 
order repreeenting Colorado wheac producers, opposes the proposed 
merger unless conditioned upon a divestiture to a major camer 
isuch as HRL) qualified to provide for Central Comdor 
transcontinental traffic. CWAC wams that the proposed merger 
and the incidental abandonment of the Towner-NA Junction Line 
would reduce the opt;^na available to Colorado wheac producers 
fcr transporting cheir produce co market. The impact, CWAC adda, 
would be aubstartial, both for Colorado wheat producers and for 
the State s divirsified economy; CHAC calculates that 
12.6 million bushels of wheat are potentially affected by the 
closure of tbe Towaer-MA Junction Line. The Tenaessee Paas Line 
and Che Towner-NA Junceion Line, CHAC iasists, de aet aeed to be 
aoandoned; there is a much higher demand for local shiming 
aervices on these lines than current traffic indicates;" 

*'>...contiBued) 
line or the other. Aad STRICT eeatends ttaat, because this very 
issue has already been decided by the ICC, the deetrinea of 
res judicata and collateral esceppel arc applicable. STUICT 
Cites the ICC a 1960 deciaion approving SSW's Tucumcari purchase, 
ir. the course of which tbe ICC, m denying MPRR's mconsist^n-
application to purchase the Rock Island line, noted: 

MP'S proposal i s clearly anticompetitive. KP already 
has excellent lines between Kansas Ciey aad St. Louis. 
MP'S lines, along with these of BN aad Norfolk fc 
Westem Railway Company (MfcW), are the best lines 
between those cities. The cemdc; also i s served by 
four ether camera (excluding RI), but their routea 
are more circuitous and lees coe^titivc. Tbe removal 
ef a rehabilitated RI route «^ld ttaus result in the 
climinatioD of a potentially eon^titive route. 

Louis S. W. Rv.--Pur -.Rook I.land (TMo^ime.i-i 1 . 3(3 I.C.C. 
323, 327 (1960). 

" By CHACa calculations: on tbe HA Juaetion-Towner Line, 
potential revenue per year over and above operating costs i s 
.S43S,500; on the Haawll-Towner segmene of the MA Junetion-Towner 
Line (Haawell liea about half way between NA Junetioa' and 
Towner). potential revenue per year over aad above operating 
coses IS $926,000; and, on the Tennessee Pass (Sage-Malta-
Caflon Ciey) Line, poeencial revenue per year over and above 

(cencinued...) 
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traffic en the Towner-NA Juncti-bn Line, CWAC claima, is low 
because UP haa choaen to keep i t chac way. cWAC adda chac ehe 
mcereac ahown by potential camera seeking to operate in the 
Centra* Corridor i« atrong teatiaeny to the economic viability 
and potential of tt>e Towner-NA Junction Lme." 

Beieiagtea Chamber ef C«Haeree. HCC contends chac che 
propoeed merger will hjve a dramacic iapace on che Hoieingcon 
communicy, parcicularly given ehe cumulacive impace and eroaaover 

W/MP/WP merger. In chac merger. HCC notea, 
the ICC, seeking eo preeerve compecicien in the Central Cemdor 
awarded DROW trackage rights ever MPRR's Pueble-Kaasaa City Lme' 
It waa anticipated ac the time, HCC indicate^, that OROW would 
in^lemenc theae trackage rights in ttae usuai manricr, tMing i t s 
own crews and ita own equipmcae. Sueh iiplementi'tiea, by HCC's 
calculations, would have created 106 .-ositions ia Hoisiagton aad 
70 positions m Osawatomie (and HCC claims tbst che jobs thac 
would have been creaced in Hoiaingcon would have generaeed 
becween $40,000,000 and $50,000,000 to the loeal economy). Theae 
jobe, however, were never created because DROW and OP entered 
into an agreement that lasted until 1995 pursuant te which DROW 
uaed UP crews and UP equipment between Pueblo and Kansaa City. 
In June 1995, HCC continuea, i t was announced that DROW would 
finally commence its own trackage righta operations on the 
Puebio-Herington Line. 

HCC wams chac che adveree conaequcnees of tbe merger and 
Che relaced Colorado/Kansas abandonmanes will be scaggering The 
*ung-awaited utilization of DROW crewa and DROW equipment in Che 
DRGW crackage righcs operacions will never occur; a l l ef Che crew 
positions used to perform the DROW crackage righes operaciona 
- i . - be aboliahed; Hoiamgeon will lose 70 jobs, wieh an annual 
payroll of approximacely $3,000,000; che school discriec will 
sustain an annual loas of apprexiaacely $300,000; farmera will 
.ind cheir eransporcaeien opcions reduced; lecal ceemnmities on 
tne Pueblo-Hermgten Line will experience losses in proptrty tax 
revenues and aales tax revenuea; and the Central Corridor will be 
oc.iterated by aelective abandonmenta. HCC ttoerefere opposes the 
merger, and aupports KCS, MRL, WSC, aad MPCSC in their efforte to 
retain a competitive -.hird earner ia tbe Central Corridor and 
e.aewnere. HCC further inaists that, to preclude any sweetheart 
deais, any tranaactions necessary to implement divestiture and 
tracxage rights requirements ehould be entered into operly and a-
anr.-t length. HCC also aska that a l l MPRR employee positions, 
that were used for 13 yeara to earry out the OROW trackage rights 
• cross the MPRR lme, be mtegraced mco che UP syscem. 

ftU.d Beard ef Trade. EBT is eoncemed wich the lack ef 
raii-co-raii compecicion chac cxiscs m Oklahoma eeday, aad fears 
that the propoaed merger can oaly make matcer. wor.e The 
S S ^ ^ i " P'ô >-'*«d hy BMSF, EST claims, haa decerioraced aiaee the 
BN/SF merger, and EBT fears that the service provided by UP/SP 
will deteriorate in the wake of the propoaed merger. A big 
railroad, EBT maintains, gives priericy eo coal and ineermodal. 

*'(.. .cencinued) 
operacmg coaca la $2,993,000. And eheae revenue estimates CMAC 
notes, do net mclude possible income frem bridge traffic, scexue 
r a i l , or commuter r a i l . 

" The argumenta advanced by CWAC are supported "by the 
Colorado Farm Bureau, the Rocky Mountain Farmera Uaioa, the 
Colorado Association of Wheat Growera. the Colorado Com 
Adminietrative Commiccee. and che Kiowa Cetiney Farm Service 
Agency, and by several wheac producers, farmers, and ranchera 
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but takes gram for granted. EfiT opposes the merger, and urgea 
that any approval thereof JM condiSiofied by allowing KCS eo 
operace: over BNSF's Fort Worth-Herington lme; over BNSF'a 
Enid-Perry line (Perry is on che Fore Worch-Heringeon line); and 
ever che Geneeeo-Wichiea line 'in Kanaaa) . Operacion by KCS ever 
chese lines, EBT mdicaees, would provide addicional competition 
in both Kanaaa and Oklahoma. 

Kanaaa-Celerade-OklahSM Shippera Assoeiatioa. KCOSA ia 
eoncemed by, among other chmgs, che granc of excenaive crackage 
righca co BNSF; ica members, KCUSA noces, opposed che BN/SF 
merger; and KCOSA feara Chac ehe BNSF trackage righte provided 
for m the BNSF agreement will narrow the eoametitiveness ef 
KCOSA's member, (by broadening the competitiveness ef the 
shippers that ean benefit from the BMSF trackage rights). KCOSA 
adds that i t s members located cn UP er SSW arc opposed to the UP 
car ordering system, and fear the loss ef loeal service. Its 
members located on ahortlmes, KOOSA iiidicates, are eoncemed 
that the UP/SP merger, like tne BN/SF merger before i t , will lead 
tc equipment ahortages. KCS, KCOSA eontenda, should be allowed 
to operate m the North-South Comdor (aa a replacement fer SP) . 
KCOSA alao would aupport alternative purchase plans, including 
the purehaae by KCS of BNSF'a line between Wichita, KS, and 
Joplm, MO. KCOSA IS particularly eoncemed by the 3-te-2 
reduction m the number of railroads at Hutchmaon and Wichita, 
and i t adds that, at Enid, the problem is that two railroads can 
provide service but that only one railroad actually doea. KCOSA 
urges that we either provide for added competition m Kanaaa, 
Colorado, and Oklahoma, or, in the alternative, deny the 
merger. ** 

Fazsare Blevaeer Assoeiatioa ef Miaaeseta. FEAM. which 
indicates that its misgivings respecting rhe proposed merger 
reflect the difficulties i t . memoers ea^rienced in the wake ef 
tne UP/CNW merger, auggests that UP should be required (1) to 
demonstrste i t s ability to operate tbe system i t already has 
before i t le allowed to expand, and (2) te develop an operating 
plan to address service problems on the former Ofw. 

South Saa Aatoaio Chaaboz ef CasBsree, SSACC, te further 
San Antonio's development, seeks commitments addreasing: the 
construction of an intermodal facility wich cmphaais on ics 
cennection to the redevelopment ef Kelly Air Force Baae; che 
c.'velopmenc of an enhanced commuecr/freighc r a i l linkage m che 
San Anconio-Auacm comdor; che removal ef existing r a i l lines 
fron the central busineas district; the relocation of the staging 
area to San Antonio to facilitate an efficient flew of traffic 
between Mexico and the United statee; and a grant to BNSF of 
trackage righta frem San Antonio to the CPS plant at Calaveraa 
Lake, to allow for future competition in the transportstion of 
coal. 

nzPFSJU: COAL. Denial of the merger aad/er the impoaition 
of conditiona have been eought sy a nuaber of ceal shippera 

By joint motion dated Hay 10, 1996, EBT and KCOSA aak 
that we accept as new evidence Central Kansaa Railway Tariff 
8000-A and Santa Pe Rate Book 4100<B. Tbe aew evidence, EBT and 
KCOSA indicate, substantiates tbcir argument that merged 
railroads like UP/SP and BNSF control the destiny ef small 
shippers located on ahortlinea by publiahing non-competitive 
thio.igh ratea. Applicanta, m their UP/SP-346 reply, contend 
that the tendered new evidence la, at best, cumulative, and, in 
•ny event, ha. no probative value. We will grant tbe motion 
filed by EBT and KCOSA, and accept the tendered aew evideace. 
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Wiseeasia Power fc Lighc/Wiseeasia Publie Ssrriee Cezp. WPfcL 
and WPS contend that the merger should be disapproved, and that 

< any approval ahould be subject to: (1) divestiture of SP's Imee 
from Prove serving coal mines in Colorado and Utah, to 
Kansas City, and either its lines from Kanaas City through 
St. Louis tc Chicago, or ics crackage righca over BNSF from 
Kanaas Ciey co Chicago, co a camer ocher than BMSF, or, 
aleemacively, a requiremenc chae applicants grant unrbacrieced 
crackage righcs over such lines eo sueh a earner. ar<d (2) a 
prohibicion of UP/SP's consolidacion of or ehangea m the present 
UP and SP r a i l operacions cvsr their ceneral ease-wese lines 
until they have certified thei;: full campl:.SLnee, for a period of 
12 conaecucive monchs, wich al l service scandards or similar 
provisions coneamed in eoncraecs eo which aither is a party that 
apply eo che eransporcaeien oi coal fer tha aeeouae of an 
eleccrie ucilicy or aeller ef coal. 

Wiaconsin Power fc Light Compspv. HPfcL operates four 
coal-fired power planes: ehe Rock River SCacion near Beloie, WI; 
ehe Columbia Energy Cencer at Portage, WI; ehe Edgewacer Scacion 
near Sheboygan, WI; and ehe Nelaon Dewey Scacion ac Caasville. 
w:. ID Since 1993, Rock River Scacion haa blended compliance 
aulphur subbicummous weseem coals (secured frem a aune in 
Montana) with low fusion, higher BTU bituminous coals from 
midwestem. and westem. sources (secured from varioua sources, 
including m.mes m Illinois, Indiana, and Utah). Tlie coal i s 
crigmsted by BNSF, IC, UP, and SP, depending on the source; ie 
IS interchanged to CF" at various pomes; and ie i s delivered 
by CF (only CP serves Rock River Scacion).** (3) Unics 1 and 2 
cf the Columbia Energy Center bum low sulphur, subbicummous PRB 
coal origmaced m Moncana (by BNSF) and Wyoming (by BNSF er UP) , 
and delivered by CP (only CP eerves Columbia Energy Cancer). 
>3; Edgewacer Scacion includea chree eeal-fired unics, e%^ 
running on blends of bicummous and auhbieuminous coals, and one 
r-.inning on low aulphur subbieuamous coal only. Bicummous coal 
sources include mines m Illino i s , Indiana, Ucah, and ehe Hanna 
Basm m Wyoming; subbituminou. coal aource. are located m the 
SPRB of Wyoming. Edgewacer Scacion coal i . originaeed by UP (in 
the SPRBi, CP (m Indiana). IC (in Ill i n o i a ) , and SP (m Ucah). 
and is delivered by UP (only UP aerve. Edgewacer Scacion), 
(4, Nel.on Dewey Scacion, which buma a blend of bicummeu. and 
.-jbbituminou. coala, r.c.ive. ceal via barg.. usually cranaloaded 
through Ea.t Dubuque, IA, or Kellogg, IL. Montana PRB coal i . 
hauled by BNSF tc Omaha, for movement by CCfcP to the river. 
Wyoming PRB coal i . hauled either via che BNSF-CCfcP rouemg (over 
Omahaj or via a UP-CCfcP roucing (over Council Bluffa), which i . 
u.ed alao for Hanna Ba.m blend COAX.. Hidwe.eem bicummeu. 
coal also la hauled by UP eo che rivei- f-sr eransloading. 

I ^ c c s of DP/Sf Merger. wpfcL fears chac ehe loa. of an 
independent SP will reduce competition m the bituminoua coal 
marxet, and aay reduce the competitive preesure ocherwiee felc by 
a l l parcicipanes in che utilicy coal markec. WpfcL arguee chae, 
although Utah and Colorado are farther from Wiaconam chan 

" Canadian Pacific Limiced and ics subsidiaries, iacluding 
Soc Line Railroad Coapany (Soo), are referred eo collectively as 

" The Rock River Station coal originated by SP ia Utah 
coal Chat i s hauled in ears chac echcrwise weuld move' empcy 
eastbound, after unloading iron ore at Geneva Steel'a f a c i l i t y 
near Provo. WPtL indicataa chac ehi. backhaul arrarvemene haa 
allowed SP CO e.cabli.h eaatbound rate, which make rtah 
bicuRinoua coal. cotiq?ecieive wich midwesccm bicuminous coala. 
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Ill i n o i s i . , SP'. backhaul race* have mide cheae aource. 
compecieive wich midwescem coal. WPfcL mdicaees chac, in 
eonerase co SP, UP coal aources include noc only che 
eubbicuminous reeerves in Che SPRB buc alao higher BTU coals in 
Wyoming's Hanna Beam. wPfcL coneends Chac cheee laceer coal, 
compete direecly wich Ucah and midwestem bituminous coala m 
meeting wpfcL's needs for Rock River Station and Edgewacer 
scacion, and WPfcL fears chac a combined UP/SP will favor ehe 
source, in which ic ha. ehe largese inve.cmenc wpfcL i . 
.kepcieal chac ehe BNSF crackage righcs will alleviace coal 
aource compecicion problema. These righes, WPfcL noces, do noc 
give BNSF direcc access co any SP-served mmes in Ucah and 
Colorado: BMSF would be able to earry thac eoal only afcer an 
origin movemenc over eiehsr UP/SP er URC. Besides, NP6L adds, 
even i f BNSF eould reach che SP auncs, ic, much like OP, bas 
large invescmenea m faeiliciea serving ocher eoal sources; and 
WPfcL also queseions wheeher the trackage righta compensation 
levels provided for m the BNSF agreement will allow BNSF to 
offer competitive rates. WPfcL also fears that the operating 
changes envisioned by applicants (in particular, the shift ef 
aome SP eoal traffic to the UP mam line) will worsen service 
problems thac have already affecced operations ae Columbia Energy 
Cencer and Edgewacer Scacion. 

Wisconsin Public Service eerporagien. HPS has cwo s u l c i -
unit eleccrie generaeing seacions: che Weseon Oeneraemg Scation 
near Wausau, WI, and ehe Pulliam SCacion m Green Bay, WI. 

Weseon Oenerating Station has three coal-fired generating 
•unics. The cwo older ur.ics hsve converced from midwescem 
bitum.inous ceal eo weseem low-sulphur subbicummous coal; Unie 
No. 3 ttas alwaya bumed 100% PRB coal. Coal delivered ce Weseon 
Generating Station can be originated either by UP er by BMSF, 
although the preponderance ef this ceal has been hauled either 
UP-wc or UP-CP. (') By 1995, Pulliam Station had been converted 
entirely to westem suJabituminous ceal, wiuch is (WPS indicates) 
tne current and forecasted fuel ef chciee. Depending upoa priee 
and quality factors, however, Pulliam Station remains capable of 
using ceal from several different producing regions, including 
Appalachia, the I l l i n o i s Basm. and the Umta and Raton Basins. 
Ir. 1995, a l l Pulliam Station coal was obtained from ao\ircea m 
t.̂ e Wyoming SPRB, and was hauled UP-wc. 

Impacts of tJP/SP Merger. WPS alleges chae durmg the past 
i£-24 months the service provided by UP has not allowed WPS to 
move a l l of i t s scheduled tonnage with its existing railcar 
fleet, and that WPS has therefore been forced to lease additional 
tramaeta to meet i t s ceal inventory targeta. Further, according 
cc WPS, UP bas net shown signs of significant improvement in 
1996 WPS fears chae, i f che pose-merger traffic routing shifts 
envisioned by applicants are implemented, WPS will suffer 
continued er additional slowdowns aad service quality reduetieas 
along the UP east-west comdor. 

tetergy/Arkaasaa P4L/Oui.« States Utilities. Catergy 
Services, Inc. (ESI) and ita 'affiliates Arkansas Power fc Light 
Compaay LAPfcL) aad Oulf States Utilities Coaqtany (OSU)*̂  fear 
that the merger will eliminate OP va. SP eoe^tition for tbe 
movement ef eoal to APfcL's White Bluff Steam Electric Station 
near Redfield, AR (White Bluff) aad to OSU's Roy S. Nelson 

" ESI IS a fuel procurement company; APfcL and OSU are 
electric u t i l i t i e s ; and ESI, APfcL. and OSU are referred te 
collectively as Entergy. APfcL's and GSU's namsa have recently 
bee.') changed, but. to avoid confusion, we will use the eld nsmes. 
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Generating Station near Hoasvin'e, LA (Nelwcn), both of which u.e 
coal originated at SPRB mines served by both UP and BNSF 

White Sli-^.-- scacion. Whiee Bluff, locaced on UP'a Im. 
between Nortn Little Rock and Fine Bluff, i , p L e L t l v . e ^ L 
exclusively by UV, which haula eoal to White B l " * v i l I I l n f l . -
w^"L"^uf?^^T='^• f ^ " - i n a i s e l ' i ^ v r r chic ' wh.ce Bluff IS a 2-eo-l pome becauae a build-ouc co a nearbv SP 

Whiee Bluff eo enjoy a BNSF-SP rouemg from ehe SPRB. 

Welson r-aCion. Nelson, locaced on a KCS line about 6 mil.. 
K c f : ; ! L ' " L J ^ : % P S S ' ^ ' " ; " P"=«nely served ixcIuS^ely b ^ KCS, Which haula SPRB coal co Nelson m a jemc-line BNSF-K'-s 

« i , ! r *^ captive eo KCS because a build-ouc co a nearby 
SP lme, locaced aboue 4 milea away, is new under construction 
and complecion ef ehe 'Nelson spur''builS?SurS tS^^e^h^m 
O«ob^'i;;r ^'^^''thf'^^ • * ^ •ubjidmry, I i achedSJid fSr 
to en^ov bf th thi L'*^* *'*̂ **" •P"''' *ncergy neeee, Nelaon hoped 
CO enjoy boch che origin compecicion chac already exisced 

Hm-̂ IV^ ^ r * " * * d ^ - t i n a c i o n ^ ^ t i c i o n -ha. had not previouely existed (between SP and .KCS p̂*̂ '''''*"" 
Mossvi..te.. Entergy concedes that, even with che merr«r che 

iL'!Lr"'S;/sp'LS'K?:,''*i;'°".'? •̂ ••t-nar-̂ .'̂ Iî iiJJL 
? !! ' Nelson feara chac moac ofche 

: - ; ^ - I h ^tS^'h: " t-*^* obcamed frem ehe Nelson spur 
merger. Encergy noces Chac, racher chan 

having four roucinga (four, because boch UP and BMSF can rea^h 
BNS- K ^ v f l ' L " * * ' ' i ' ^ ' • " oni; eSTrSunSgs 

-^«e w l ^ ^ ""^ " ^ ( ^ -^ngle-line v i i Fore Worth) 
...eee wi. be the only prsccicable roucing*, Eacerov mamtam, 
becauae UP/SP will favor a UP/SP amgle-lLi m u c ^ ~-ntains, 
r l ' : * 5 * " ^ ! ir -erline rouemg eieher •ach BMSF via ^ L ^ " - ' y ' T i ? ^ ' ^ ^ L ' t : «-"«-"°n can-ier) orwre" KCS via fwansas w-.y (w,- h UP/SP Che originacmg carrier) . 

Relief Requesced; WJiiee Bluff. Eaceigy lasiscs that the 
pre-merger scacus quo at White Blufl can be preserved onlv bv 

iv"''-sp%'iife*?%"'''̂ :" •nocS:r*'r̂ :5;s.«'LSi.r) 
5 - : . ai-%J h ' = P o « t ef conneccion wich a 
w....e Bluff build-cuc) and Weae Hemrhis, AH (ehe point of 
connection with BNSF's own l ine) , Hrniced to th* « i L p S m a e i o n 
b-: i! '*iut"m:,"^*''"' » i ^ i " ' i lu f f 
th. fsquesced; Nelson. Encergy insiscs chat, because 
meLfr T ; ^ " T " ? " * •'̂  "•^•on caniet survive a OT/$P 
merger, Entergy's interests ean beat be protected by grantma 
SP . ^ f L ' ^ t ^ . ^ a ' " ^ ' ' •2'^**" inde?endent c a S i H r ^ ' " ? 
nea' t i l l S^^T • " ' « o a t and the point of conneccion wich SOR 
^ " i o i ^ ^ L ^ i S l i i i ^ ' * ^ : - "̂"̂  •«^*»«ne of ceal tra in . to/Trom 
r ^ ^ . ! r i L - i . pre-merger statue que cannot be 
presc-rved. Encergy claima, because Che merger wi l l effeceivelv 
elimm^ee ehe BNSF-SP rouemg (via Fort Wofeh) and the OT^^M 
I r t l t . ^ <via Kanaa. City) . The trackage r i g h t . ^ u i S ? Z " 
Encergy, *ould, in Encergy'. view, level ehe playina f ie ld and 
preeerve che efficiene BNSF-SP (via Fore Womb) ^ ^ L n o by 
creating a SNSF aingle-line rouemg ce maech L e ^ / S P . S a l e -
ime routmg. And, Entergy notea, even with these t r L k i S e 
ngh-s there *«uld s c i l l be only cwo praccicabl. L u t i n g ! ' 
apparently becauae, m Entergy'a view the t r a c L o T r l - L it-
ro!tfn"*"^S . f f c t i v e l y e l i S i a t e t h e ' B ^ S F - K S ^ C t f k ; * " ' 
routing. Entergy adds that a leaa preferable altaraative for th . 

escab-ish a Fort Woreh-Nelson proportmnal rate (at an l a f t i a l 
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level set by a bid made by SP ih August 1995) thst could be uaed 
in conjunccion wich any fucure BNSF race from che SPRB co 
Port Worth. Encergy suggeses chat anocher aleemaeive would be a 
requirement ehat UP/SP offer the same rate per con-mile from 
Fort Worth te Nelson that i t offers for i t s smgle-lme route. 

Relief Requeeted: F JIF Agreement. The BNSF agreement, 
Entergy auggests, is the best vehicle for the trackage rights 
Entergy seeks becauae t^e agreement provides BNSF with overhead 
trackage righta ever the very lines that ICntergy's traelcage 
rights would run over. Entergy therefore suggests that we 
require that the BNSF agreement be amended to pezmit BNSF to 
aerve White Bluff and Nelson via their respective build-outs (if 
and when coeipleted) rather than requiring the negotiation of 
separate trackage nghts agreements. Encergy adds, however, ehat 
we ahould require che eompenaaeien eerma of che BMSF agreemenc eo 
be amended, insofar aa they would apply to Entergy's traffic, to 
approximate more cleaely UP/SP'a relevant coses mcurred with 
respecc co BNSF operacions over che relevane line segmencs. 
Encergy argues chae, co puc che cenanc in che same posicion as 
tne landlord, crackage righcs cempensacion should refleee ehe 
landlord's variable coses, and, as respecce Encergys craffic, 
should be set at 1.46 mills per gross ton-mile. Entergy adda 
that, if we set compenaation by reference to che fair markec 
value of Che SP roadway assecs, ehe eofflpenaaeion respecting 
Entergy's traffic should be set at 1.8 milla per groaa ton-mile. 

The Ciey Publie Service Beard or Baa Aaeeaie. CPSB'a ewo 
planea in Elmendorf, TX, are aerved b/ a aingle r a i l line, owned 
Ely SF. CFSB began receiving coal at Elmendorf in 1975, and, for 
aome yeara thereaf.er, a l l Elmendorf coal waa originated by BN 
and delivered by SP. In the mid-1980a, following the entry of 
CNW into the PRB, CPSB solicited compecieive bids from cwo 
carrier paira; OW and UP, on che one hand; aad BN and SP, on 
tne other hand, otw and UP won the compecicion, a.id CPSB Chen 
executed a lung-term (through 2004) contract with CMW and UP 
covering traneportation of moat (though not all) of i t s coal 
r'.:ceipts at Elmendorf. As noted, however, ehe line mco 
£lmendorf is owned by SP. and CPSB cherefore found ic neeessary 
tc enttr into an agreemenc wieh SP, pursuanc Co which SP granced 
CPSE trackage rights over SP's Elmendorf Lme (approximately 12 
miles m length) between Elmendorf and a nearby UP-SP junction 
ttnov-. as "SP Junction (Tower 112);' and the agreement also 
provides that CPSB can permit UP and other thirrt-party earners 
tc use the Elmendori' Line provided chat CPSB makea specified 
paymenta t's SP. CPSB notes ehat, as a result ef Cheee erackag. 
sight., CPSB now ha. descinscien compecicion ae Elmendorf: SP 
can deliver ceal via tbe SP-.̂ med Elmendorf Lme; and UP can 
deliver coa^ wr.as trackage righta over the SP-owned 
Clmendm Line. 

CFSB adds thac, in che SP secelement agreement entered into 
m eonaection with the BN/SF merger, SP agreed co provide haulage 
services co BNSF (1) becween Caldwell, TX, and Eagle Pass, and 
(2) between Caldwell and Elmendorf. CPSB auggests that the 
Elmendorf haulage righta, which have never been used by BNSF, 
were deaigned to permit BHSF to transport eoal to Elmendorf 
(moving via BNSF's own lines to Caldwell, and then via BNSF'a 
haulage rights over SP's lines to Elmendorf). CPSB note, that, 
m the BNSF sgreemeat catered mto in connection with the UP/SP 
proceeding, aection 4a provide. BNSF with crackage righe. over 
SP'S line becween %an Anconio and Eagle Pass, aad seotion 4h 
provides ehat upon rte effectiveness of those trackage nghts the 
Eagle Paas haulage rights granted to BNSF in the BM/SF proceeding 
ahall no .onger apply. CPSB alleges that le has been advised by 
applieancs chae aeccien 4a is mcended co allow BNSF eo serve 
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CPSB'B Elmendorf Station. The BNSF trackage rights envisioned by 
applicants, CPSB mdicateti, will originate at the BMSF-UP 
inter.-.<hange at Temple, TX, and will terminate on SP's line at 
Elmendorf. CPSB further alleges that applicants have repreacnted 
that BNSF will be entitled to eerve che Elmendorf facilicies 
directly, using i t s owr. trains, and subject co the compensation 
terms set forth in the agreement. 

BNSF Agreement: Ita Deficiencies. CPSB claima that, 
whatever applicants may intend, the trackage rights provided for 
in the BNSF agreement will not permit BNSF to aeeeaa Elmendorf 
becauae two lme segments are miasing: (1) UP's line from Ajax 
to SP Junction (Tower 112);** and (3) SP's line from SP Juncticn 
(Tower 112) to Elmendorf. CPŜ . also claima that tbe BNSF 
agreement eontama trackage rights fee paymenta tbat vastly 
exceed UP/SP's service coses. CPSB further elaima that the BNSF 
agreement does not even preserve CPSB'a existing trackage rights 
over the Elmendorf Line, which, in CPSB's view, i s c r i t i c a l 
because CPSB predi^s that the fees required by CPSB's existing 
trackage righcs should be lower chan the fees required by the 
BNSr agreement. CPSB notes, in addition, that i t s agreement with 
SP allows third-party camers to serve other CPSB facilitiee 
that may be built alorg che Elmendorf Line, a righe which BNSF 
does not receive under che BNSF agreemenc. 

Relief Requesced. CPSB requeacs Chac, i f tbe merger i s 
approved, we require Chae UP/SP provide, eicher by amendmenes ec 
tne BNSF agreement or eeherviae: (i) chac BMS.'' ean serve CPSB'a 
Elmendorf Station via trackage righcs ever UP/SP linns between 
Temple and Elmendorf; (ii) that BNSF can serve any new CPSB 
faciliti e s locsted along SP linea over t^ich BNSF obtains 
trackage righcs in chis proceeding;" ( i i i ) that BNSF car serve 
CPSB's Elmendorf Station, at CPSB's option, via CPSB's existing 
tracxage righcs agreemenc wich SP;̂ * (iv) chac CPSB shall be 
deemed a *2-co-l' shipper;'' and (v) that the traelcage rights 

" The trackage righcs provided for in the BNSF agreemenc 
include trackage righte over UP's line becween San Aaeonie and 
A:ax. It ao happens, however, c'lac UP has cwe lines becween 
Sar. Antor.ic and Ajax, and ehe crackage righcs provided fer in che 
agreement appear eo run over the wrong (from CPSB'a view) line. 

" The conccxt mdicaees chat ehe only SP line referenced 
i.". condition 'ii ) la the Elmendorf Line. 

CPSB enviaiona thac eendiciena (i) and ( i i i ) , taken 
togetner, will allow BNSF to operate between Elmendorf and 
Sr June-ion (Tower 112) using either i t s ewa trackage rights 
(provided for m this proceeding) or CPSB's trackage righta 
(provided for m CPSB's 1985 agreament with SP). Between Tesfjle 
and SP Junction (Tower 112), however, BNSF would operate pursuanc 
cc the trackage rights provided for in this proceeding. 

'' CPSB claims that i t has 2-to-l status because i t can now 
be eerved by beth UP and SP. Applicants bave suggested thac CPSB 
also has accaaa ce BNSF, which can acceas Elmendorf via the 
haulage righcs acquired in the BH/SF merger proceeding. Ttae 
three-earner approach aught awke CPSB a 3-co-l shipper (because 
ehe haulage righes arc being cermmaced), bue CPSB, whieh noces 
Chat I t IS 'presently served by both UP and SP aad no ether 
railroad* (BMSF agreement, section 8i) and that ttae ^ulage 
righta have never been exerciaed, insists thac ic should be 
accorded 2-co-I scacua for purpoaes ef, among ether things, 
paragraph 3 of ttae CMA agreemenc (which provides ttaat, effective 

(contmued...) 
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-hl-I WCTL. CPSB further reques*-; chac we order th.* 
r^JLf^t'*^"''" implemenced undir Che 10/30^?. 

TUE'.'Ŝ t*irL\S"LLt'L'n"iL''S:̂ ieJ'?,'*'»*"̂ '̂"' « 
Sia*?e^.il*'^"* neS'S SS'SI^JL S'HT^.rin'^L'irJ^., a 

Wyommg PRB coal L c I m L wfth^i!;!"' ^ iS?"* " o « i p t s with 
continL ov.r"L":L'!^Lg''l§!'y:n"tife'S SSL^rSiS" ^ 
•nvisions that this coal will bi d.i«w-LS . - f ^ i ? 
^hich ean access HaLm Z^Ji fLfjf'I^Jy'^Sp'^^L'L^tSl^L"'"" 

iimmssmmm-
Lit t le Reck); and a l,4ao-mile RNSF-KCS-SP-BHSF ioiSf l i « -
Tunc-rL L^Sh* "'SF-KCS junction at S n " s CUy' i^RtttS? 
f « ^ ; K " Shreveport, and an SP-BNSF junction i t Tenahff -mr 
fears, however, that th» Mf-na^ ...iii Tenahal . TUE 
BNSF jo int - l in i rMtmc a r r o L ^ t ^ T i ^ " ^ ^ " BNSF-KCS-SP-
routing via Memphia and T.n-A.f .NSF-SP-BNSF jomt-iine 

power over the Memphia-Tenaha L o ^ n t - f r ^ ! " ^ ? * *»tcleneck 
that, post-merger Its o n i r J e l T ' ^ S S L t i ; ^ therefore concludes 
: . £ : o - r i i e UP L n i l e - l m e L ^ * f L ' "^^^ he ehe 
expen...ive 1.74,.mfi: '^^t Tn'gll^.ll^t ^ c r ^ " " " * " * ' ~ " 

denied*i^.rLf*c^e"le?iowIS O ^ H ! ? * " " - ' ^ ^ -hould be 
sgreement, a . amended m t L ^ ^ i ' " * i«Poaed: (i) the BNSF 
i^poeed as s condrtmn isf t S T ^ e r ^ ' ^ ' "^ould be 
tc perr.it KCS te mcLLhi^ie ? 5 E ^ r I m r L * " t S ' ^ 
fcr movement by BMSF i v e T s P ' r T i n r ^ f ! " Shreveport with BNSF. 
7e.iana, and (3) the C M o L f . l , l t ^ hecween Shreveport and 
the BNSF agr.'-j:.^f a ^ S ! ? ! : i X l l d ' T ^ a ' l T n STfTi***'* 
lon-mile level advor,aeed by WCTL P**" 

S^*"* »«ei«ie rower/Idaho Power CcMaav SPP 
(referred ee eolleccivelv a . SPP/rnpri 1- . 1 ' " 
valmy scacion (NVS) f'̂ ' joinely own ehe North 

Basm coal « i L ^ S T L i t ^ •o^them Wyoming Hanna Basin (Hanna 
NVS) . Coal LSm L w Sxioo L ^ S i r P«r«met.ra ef th . boilerTac 
noces 1. L^«-LI.TIIi ? "u-ne., SPP/IOPC further 
not.., I . incompatible with the MVS boilera, aad. in any e L n t , 

t. . .continued) 
upon consummation of the meroer OP/sr . h . i i _^.:«. 
- I th ahippera at 2.co-i p^ir^l i n T e t l m ^ ^ r T ^ ^ ^ contracts 
i - . t 50% of the volumi H S^n L I S ? ) ^ ^ ' ^ ^ •« that ac 
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the discanee from ho., mines ma\eB use of their ceal 
impracticable. Tht- merger, SPP/IDPC wams, will eliminate Che 
intramodal competition on which i t has long relied. 

The BNSF Agreement. SPP/IDPC corcends Chae che BNSF 
agreemenc will nc. preserve UP vs. SP competition a-. MVS. 
SPP/IDPC coneedei that Che agreemenc .tllows BNSF co ..rv. MVS vis 
crscksge right., .9ue noee. chae ehe afreemenc doea noc grant BNSF 
acceas to the SP-s^rved mines in the 'J.\nta Basm. SPP/IDPC 
concedes that, unde.- the agreenent, i t v«ill have accaaa to a URC-
BNSF jomt-line routing, but mair.tiina th*t this routing, which 
will be limited to '.he few mmes directly served by URC and which 
will entail a twe-camer haul, will not amount te a meaningful 
option. SPP/ID'»C concedes that BNSF can i t s e l f originate coal, 
but maintains that BNSF'a own coal origins are tc-o far away to 
allow BNSF to provide competitive eerviee to MVS, .tnd notes that, 
m any event, the quality of most coal originated h/ BNSF ia 
incompatible with the NVS boilers. SPP/IDPC also aryues: that 
the Central Corridor traffic available to BNSF (less than one 
loaded tram per day, by SPP/IDPCa calculations) i s coo limiced 
CO support a viable operation; ehat BNSF will be diaadva.neagcd by 
UP/SP'S abilicy to control operations over ehe crackage iighca 
line, and will lack ehe mfraacruccure co operace successlully 
over che Ceneral Corridor; and ehat ehe excessive crackage righea 
compensation provided for m the BNSF agreemenc will raise che 
floor for establishing rates. 

The URC Agreement. SPP/IDPC also maintaina that the r a i l 
competition available te NVS will not be preaer^'ed by the URC 
agreement, the benefita of which, SPP/IDPC eontenda, are liauted 
m three respects. First, a URC-BNSF routing is only aa gi>od as 
^ ' . l ! . . ' " * * ' * * ' ^^nk, and the weak link here, SPP/IDPC maintaina, la 
EKCr mot enough traffic and not enough infrastructure). Second, 
whereas NVS currently can obtain coal from 25 mmea m the Umta 
and Hanna Baaina," a URC-BNSF routing would access only 5 mmes 
not under the exclusive control of UP/SP;" and thia, SPP/IDPC 
i.-.aists, *fould be devastating to i t s ability co cranspore 
competitive eoal co NVS. Third, becauae Che racea for a URC-BNSF 
routing would neeeeearily reflect the coat/profit expectaciena of 
JR. and BNSF. che raeee required by a URC-BNSF routing would 
.ixely be higher than che raees required by a UP/SP amgle-line 
routing, wnich would almost guarantee that the rates presently 
availanle to SPP/IDPC will be increaaed. 

Relief Requeeted. SPP/IDPC requests that we require UP/SP 
tc provide anothe.- r a i l camer (to be aclected by SPP/IDPC) with 
trackage righta entblmg that camer to transport ceal to MVS m 
smgle-lme service from a l l mines m Colorado and Utah now 
eerved by SP for compensation no greater than 1.46 milla per 
groes ton-mile, adjusted quarterly beginning in the first quarter 
of 1996 iMsed en changea in the Rail Coat Adjustment Factor 
(RCAF), adjusted fer productivity, from and after that time. 

Ariseaa Slaetrie Power Cooperative. The coal bumed by 
AEPCO at i t s SP-served Apache Generating Scacion near Cochiae, 

" A few of eheae mines are actually located in tba 
Wyoming/Colorado Creen River Baain. SPP-10, VS Crowley, ac 45. 

" SPP/IDPC insiscs chac a URC-BNSF roucing would bave 
acceas only Co five mines nee under che exclusive cemtrel of 
UP/SP. Sftt SPF-10 at 21; SPP-IO, VS Hill, at 16; aad SPP-lO VS 
Crowiey, at 45. Jiit axs. SPP-10, VS Hil l , at £ a.5 (URC preaencly 
has exclusive acceas eo chree mines, and, under the URC 
agreement, will receive acceas co four addicional aiaea). 
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AZ, IS currenely purchased from'che BNSF-served HcRinley Hme 
near Oallup. NM, and is eransporeed via a BNSF-SP rouemg that i s 
rapcive eo BNSF ae origin and co SP ae desemacion. AEPCO 
contends, however, Chat Apache Station eould be modified co bum 
coal originaeed ac ocher aourcea (including Colorado, Ucah, and. 
eepecially, che PRB), and AEPCO insiscs Chac, m spice of SP's 
dcscinaeien monopoly, compeeitien becween coal auppliera and/or 
r a i l camera can have aome impace en AEPCO's delivered cese. 
AEPCO feara. however, r.hac a merged UP/SP, aa a deaeinacion 
monopoliat able to oriyinaee PRB ceal, would be able co exclude 
BNSF from pareicipaemg m PRB movemenca co AEPCO. Currently, 
either UP or BNSF could cngmace PRB ceal for AEPCO (UP-SP via 
Denver; BNSF-SP via Demmg, MM), buc AEPCO fears chat a merged 
UP/SP weuld decline to accept traffic in interchange with BMSF at 
Demmg. Rate re'bonablencaa licigacion, AEPCO noces, i s a key 
pare of ics effores co obcam che bencfies ef eompecitien, but 
the prospects for such litigation arc clearer when SP cannot 
originace ehe craffic. Wich ehe merger, AEPCO aoces, AEPCO's 
exiscmg desemacion monopolise would gain che abilicy ee 
onginaee PRB craffic, pocentially affecting ttae outcome ef rate 
reaaonableneaa litigation (becauae UP/SP, AEPCO feara, would 
raiae *ehort-haul* arguments to thwart any complaint seeking a 
rate for the movement ef coal between Oemiag aad Apache Station). 

AEPCO alao feara that, with the merger, i t will loac the 
benefit of aource competition between Umta Baain eoal 
(originated by SP) and PRB coal (originated by UP and BNSF). A 
combined UP/SP, AEPCO wams, would have direct concrol over Uinca 
Basm coal (becauae only UP/SP could ongmace that eoal) and 
indirect control over PRB coal (because UP/SP could use it s 
destination monopoly to exclude BNSF frem originating PRB eoal 
bound to AEPCO), and AEPCO fears that UP/SP would be abl* to 
appropriate the savings generated by producer competition in a 
way that SP alone .cannot. AEPCO also fears that approval of the 
merger will lead to excessive congcsr .on on the Moffat Tunnel 
Line through Colorado, whicn providct^ the routing fer a large 
portion of coal from weatem Colorado mmea. Traffic over tbe 
Mcffat Tunnel Line, AEPCO wama. will double if the merger ia 
approved because UP/SP will abandon the Tennessee Pass Liae and 
divert traffic te the Moffat Tunne^ Line, and because BNSF will 
add i t s own trams tc the Moffat Tunnel Line), but applicants 
have not eomr.itted to add capacity to the lme, and the terram 
in tne area may render such improvements mfeaaible. 

Relief Requested. AEPCO, whieh adopca WCTX'a eonmcnca, 
requescs chae enc merger noe be approved. If che merger i s 
approved, AEPCO rccoinmcnda: (l) chac we i i ^ s c s condicion 
grantmc AEPCO ctae righe ee ebeain, and to contest ttae 
reaaonablencas ef, a UP/SP rate for ttae movement of unit trains 
from Demmg to Apache Station, for coal originated on another 
carrier; (2) that we require ttae diveatiturc of mesc of SP's 
Colorado linea (Grand Junccion-Doceero; Oecsere-Oenvcr; 
Dotsero-Pueblo; Denver-Pueblo; and ehe branch linea te the Craig 
and Montrose coal areaa) or, in the altemative, tbat we require 
a great of trackage righcs over chose liaes te aa iadepeadeat 
carrier; (3) that we diaapprove che ahmdonmcnc ef the Tennessee 
Pass Liac; and <4) ttaac we clarify ttaac the 'short-haul* defense 
ni ither rcmovce a earner'e obligation to quote rates over 
boeeleneck segmencs nor prohibics race reasenablcaess litigation 
pertaining to sueh races. 

Wiseeasia Ueec.rie Power Coaipaay. WEPCO coneends that 
bituminous coal from Umta Baain mines served by SP i s 
competitive with stibbirumineus ceal frem PRB mines jointly served 
by UP and BNSF; WEPCO alleges that i t has benefitted from Omta 
Basin vs. PRB competition by virtue ef actual receipt ef Uinta 
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prominence m the bidding process; and WEPCO 
^p^^f"^^*"" •*'"9er will have an adverae laaact at 
WEPCO's UP-aerved oak Creek Power P.Xant at Oak creek ̂  WEPCO 
ehrS2"-iiJij'a!:f V " " " ^ i y bicummeu.'ce^i fS^'"^ cne BNSF-.erved Racon Ba.in in New Maxico, buc alleoe. that thi. 
Smca'LrCt«^'^ '"•^"y Baain cIII,'«l l^A Uinea and Racon coala compece direecly en a delivered BJ-IS. l^mlm 
A S • • • " ^ markeca. *̂ wSco w ™ thac^^I c L ^ « d 
UP/SP would control virtually a l l weatem l o w ' ™ f u r b i ? u ^ u ^ 
I H I L ^ ' ^ •houc 50% of a l l we.eem mibbicuminou, coal. ' 
or=^h°!%'? '*" concrol aboue 75% of che eoal. uha. i r r L e 
probable fucure aource. for Oak Creek. UP/SP, WEPCO aLuca 
n^^f.^.^**! dOBinane r a i l camer ac origin i n r e S i L i l 
^ l l l V *^ d^'tinaeion, and would cherefore be able ce u L i c . 
I S X L ^ I T L i v ^ c o " ™ " * "^'"^ w o u i d t 

Relief Reque.c.d. Aa a condicion co merger approval WEP-̂  
«!!^*rTS.^f"' overhead crackage right, on behalf o r S c or CP 
tlllm^mn*^ ^ i ? " ^ Chicago, I L , Milwaukee WI, S^d 

' i i °^ "nd en ehe ocher. WEPCO-i Oak 
Creek Power Plane ae Oak Creek, WI;" (2) becween che oik (~r..ir 
Power Plane and Cudahy Shop, Inc. . e r a i l ^ r ^ e p a l r f a c h ^ y 
mn'/l*- * \ ^ ' ^ y - *«d '3> xn Che cermmal L « . o"tt!eago 
SSf.^r " J ^ y ^ necessary or desirable ee laplemenc c L 
operations described in (1) and (2; above. WEPCO indicaHs thac 
these trscksge rights would offset tr:e 2-to-l rcduet i^ m r a U 
c a m e r competition at che origin coa: mines wich a l^o-2 
t ^ l ^ y i '"if^^ " " " ^ compeeieion a: ehe d . « i n l e i o ^ p ^ r 
plane, by allowmg wc or CP, in addieion eo UP, te p r o v i d T ^ L l 
Th^'^w^L;*"- ^r"- ^ • • ^ " d to Chi CudSJTcS « p i i r 

•mpha.iza. chae, becauae le i . requcscmg s e r H k L I 
rights camer chjie docs noc serve origin eoal^Lnca UP w^id 
conemue CO be eh. only earner thac c L l d « L S S « ' e 2 l ^ 
Oak Creek m s i ig le- lmc service. *«awport ceai eo 

Publle Berr^ee Co^>aay of Celerada. Three coal-fired Bow.r 
pianifc (Cheroke.., Arapaho, and Val«ont) operacL bJ FSCo L ^ 
ove^*cp*r: ^^•••S.^^y SP-originaeed c i l o r a L ^ o a l L i l e S 
tx \ • Hoffae Tunnel Line. Cherokee i s served exclusively bv 
SF; Arapaho is served exclusively by BMSF, bue i s wieh^n the ^ 
Denver switching limits; and V a l i o « la sirv^d W S WST 
s f , r"cof' •i'^^""'*' three p l a n t s ^ S L T o S ? ? S S a 
I t t coa., they were designed to bum a variety of coala and 
ofr h!'*^^ '5 ha. already begun evaluating W cl^? wh!^S 
can be originated either by UP or by BNSF PS'-o M l n t i i n . rh.^ 
an independent SP ha. a s tLng mccic iv i ee p L L w ^ h c ^ e 25 
Ume. Basin coal, che only eoil that SP c L SnST^te a S P S L 
therefore fear, that the merger could reduce e e i p « i L e S b c t S L 

L?i*"/ '^^w°^^»^°*"'* by SP and PRB c o a l ^ S i M ^ d b j ^ 
" L ; S I ' f o J i T ' J ^ l t S ^ f f ; J f f % l : * " - Pr.fi"te iSrJIsc t-I- wl ̂  P«»fitable PRB aervice, thus causing PSCo 
I L l l n l ^**L^*°*f"\°* competition between the tw? coal 
regions. PSCo alao fears thac che merger will resulc in a 
decerioracien m the quality ef the service it reeeiLs f L ttae 
movement of westem Colorado ceal te Denver via SP'.^ffJt 
Tunnel Lm.. PSCo fear, a merger-related doubling L daily train 
movemenca over ehis line, and insiscs chae the Meff.t TSM^I Lm2 
lack, ehe eapacicy ce absorb this increased t L f f i c Ll«2 

xnlicate. thac it haa reque.tcd trackage right, 
from Chicago. Milwaukee, and Cleveland becauae it doi. not Iroow 
the preci.c roucing that WC or CP would utilize. 
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Relief Requesced. PSCo argues ehat, i f the merger ia 
approved, i t ahould be conditioned eicher upon diveseicure co an 
mdependenc camer of che SP lines necessary co tranreort 
wa.tem Color.do coal to the Denver/Pueblo area (Grand Junccion-
Docaero, Docaero-Dcnver, Doe.ero-Pueblo, Dewer-Pueblo, and"che 
Craig and Honcro.e/Oliver branch line.) er -ipon . granc eo an 
mdependenc carrier of crackage righe. eve. -.hcse lines. Eieher 
such condicion, PSCo claims, would maincait axiseing compecieive 
opcions for che cranaporcation of Colorado ce»al. PSCo auggests 
altemacively, cwo condicions designed Co ensure chae ceal 
Bhirrers do noc suffer a merger-relaced deccrieracion in ehe 
levt. of service provided by SP (1) chac UP/SP be prehibieed 
from abandoniP',, er diaconemumg aervice on, anv poreion of ehe 
Tennceeee Pas. Line (Deesere-Pueblo); or (2) that, for 3 years 
after the merger i s consummaced, UP/SP be permicctd te discontin
ue service on, bue noe co abandon, ehe Tenneasee Paas Line. The 
second alceraacive, PSCo adda, weuld provide shippers an oppereu-
niey co decermme wheeher UP/SP la «bie co provide, using ehe 
Hoffae Tunnel Lme only, che levei o.' aervice tbat SP provided in 
1995 with respecc eo Colorado ceal connage. 

Zlliaais Power Campaay. The ĥ gh-BTU, low-aulphur coal 
w'""̂**,.*' ^h^'' x̂̂ **" *n«* Kav,jja power planes is transported 
by SP from Umta Ba.m mm., eo Illmoi., and, ae each plane ehe 
-ma., leg of ehe haul la made eicher by anocher railroad er by 
barge. ILP indicacea chae che eoal le currenely purchaaea ia 
tranaporced by SP aa part of a backhaul arrangement whereby SP 
transports taconite from the midwest to Geneva Steel and then 
bacxhauls coal to ILP. Deatmaeion eoiiq?ecition, ILP nocea, i. 
not now a probl.m becauae each plane can receive eoal boch by 
barge and by rail; and origin compecicion, ILP adda, i. noc now a 
problem eiehcr becauae coal wieh che characccnscies ILP requires 
can be originaeed boch in the Uinea Basm (served by SP and OR") 
and m che Hanna Basin (served by UP) . ILP fears, however tha* 
tne merger threaten, thi. origin competition, which, ILP insists, 
ca.inot be replaced by competition from ether origma: PRB coal 
cannot be uaed by ILP becauae the lower BTU content weuld require 
expensive plant medifleationa; and caatem eoal cannot be used 
*t'"*l 5SS*1!"' current prices, it is aet an option. And, 
..hough URC has aecess to some Umta Baain mines, ILP aotes: that 
coa. from these mines may not be available, er, if available mav 
no; be compecicively priced; chac, under che terma ef the BNSF 
agreement, BNSF cannoe offer compecieive racea; and chac BNSF 
wit.^iout acceae to appropriace backhaul ahippera, may noc be able 
cc offer competitive backhaul racea. i ^ m^xtt 

Relief Requeeted. ILP requescs thac ehe merger be denied 
unless condicions are ia^wacd eo mamcam effeccive eompecieiorj 
-or Che movemenc ef coal from weseem mmes ce ILP's planea ''LP 
auggeacs chree condicions: (1) a granc co BNSF ef crackage' " 
f-;'"!.'" iippropnace weseem mines currenely served direecly by 
nvcr?^°'"#r' compensaeun see ae a level that would enibli 
BNSF to Offer coB^wtitive ratea fer ceal moving tc ILP and for 
any traffic moving to Geneva Steel or any ether backhaul shipper-
(2) a grant to another camer ef owntrship of. er trackage 
righta over. Central Cerrider liaes srom the appropriace miaca to 
the current SP destinaciena, with access te a suitable backhaul 
ahipper and with eompcasatioa set ac a level thac would caable 
Che new carrier ce offer compecieive raees for ceal moving to 
ILP; and (3) a grant to ILP of an option, excrciaable at ILP's 
discretion, to hsve coal move ac currenc backhaul raees (adjuseed 
ty a suieable index and wich ehe aame service provi.ibns) for ehe 
years 200O-2020 !'.he currenc SP concrsct goes chmugh 1999- L e 
uaefu* livea ef che ewo relevane planta will end ahoue 2020) 
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Ceatral Power fc Lighc Co^aay. CPfcL's SP-served 
Coleeo Creek Scacion near Fannin, TX,-has hisconcally bumed 
Co-orado coal origmaced by SP but can now bum PRB coal 
originated by UP or by BNSF. cPfcL notes chac .'.C aupporca WCTL's 
commence, but adda that its principal mterest vis-6-via the 
UP/SP merger arises from its concem that the merger might 
impact, in a negative way, its pending iate litigation, wherein 
it IS seeking the prescription of s maximum reasonable rate for 
the 16-mile SP movement between Victoria (an SPT/KPRR junction) 
and Colece Creek, fitj Cencra] Power fc Light Cemnanv v south.m 
Pisific TriniBartavi.er. camr̂ mny. No. 41242 (ICC served Apr. 21, 
1994) (nocice of complame) . CPfcL aneieipacea that, i f the 
outcome ef the litigation ia favorable, ic will have cwo epcione 
for PRB eoal movemencs: a UP-SP rouemg, wich the SP move 
becween Viccona and Coleeo Creek subjecc eo the prescribed race; 
and a BNSF-SP roucing. CPfcL indicacea chac its concems r<.lative 
to the No. 41242 litigation have been addressed by sppliearta, 
who have agreed that the merger will neither moot the litigation, 
nor allow applicants co aaaerc cherein defenses thac woild noc 
exist m the absence of che merger, nor echerwise influv^nce che 
outcome of the litigation; and CPfcL adds that ic haa been assured 
by applieanca ehat, i f the litigation results m a Victoria-
Coietc Creek rate, CPfcL will be regarded, under Che BNSF 
agreement, as a 2-to-l ahipper. 

latermouataia Power Ageaey. IPA'a plant at Lynndyl, CT, 
bums Utah coal tranaported by three camera: DROW, which 
transports coal from DRGW sources to Provo; URC, which transporta 
coal from URC aourcea to Prove; and UP, which transports ceal 
frorr Prove to Lynndyl. Th* merger, IPA wama, will impact ita 
preaent arrangements: pre-merger, neither ORCW nor URC can 
provide amgle-lme eerviee; poat-merger, however. DROW (i.e., 
UF/SP) will be able to provide aingle-line service; and thia, IPA 
fears, will t i l t the balance m favor of UP/SP, aad will give 
UF/SP an incentive to price movements from DR(SW eoal sources more 
favorably than movementa from URC coal sources. IPA iadicatea, 
however, that, becauae the URC agreement reaolvea some of IPA's 
competitive concems (by providing URC aeeeaa ce addicional 
aources cf coal), IPA will noc objece eo ehe merger, orovidrd 
tnat the URC agreement la net challenged and tha-v the' righe. 
granted to URC thereunder are not adveraely affected by a grant 
ci any cf the reaponaive applicatlona. IPA adda. however, that 

reaerves the right tc reopen thia proceeding and to request 
c-_.iditions i f and when i t determines chae ehe merger la adversely 
imp«ctii;g compecicion and Chac the URC agreemenc haa failed co 
amelioraee IPA's compecitive concems. 

Lower Colorado River AuthorIty/City ef Austin. LCRA and the 
City of Austin (referred to collectively aa LCKA/Austm) are 
joint owners of the Fayette Power Project (FPP), a coal-fired 
ststion at Halsted, TX, that buma PRB coal transported by UP in 
a smgle-line haul. When i t entered mto its presenc concract 
With UP, LCRA/Auscin also sneered inco a aeparace crackage rights 
agreemenc (TRA) wich UP'a MKT predeceeaor chac provides fucure 
aceees over 16 ailes of crack beeweer Haleced (the .'ocation of 
Che FPP) and Wesc Peine (the location cf a nearby SP-UP 
junction). One of ttae purposes of the TRA, LCRA/Austin 
indicates, was co allow LCRA/Ausem eo receive coal from the PRB 
via a BN-SP routing. LCRA/Austm notes thac i t supports WCTL's 
commence, buc adds chac ies prin~ip>al incerese vis-6-vis the 
UP/SP merger ariacs from ics concem thac ehe merger mighe 
effectively nullify che crackage righcs provided ferAn the TRA. 
,'>CRA/Auscm adds, however, that ehe BNSF agreemenc should 
effectively preserve theee trackage right, (.ection 4b allow. 
BNSF cc .erve FPP), aaauming chat BNSF la able co operace 
efficienely and economically over ehe crackage righes l m mes 
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Rie Brave Poae/Rio Bravo Jaamlf. „ The coal bumed ac 
Rio Bravo', cwo cogwieration plant, n.ar Bakersfield, CA, i s 
originated m Utah and transported by r a i l Co an unloading 
facilicy in Wasco, CA. The coal can be origmaced by SP and URC; 
from Provo. ehe eoal can be routed eieher UP-BMSP (via Bar.cow, 
CA) or SP-BNSF (vi. SCeekcon. CA); and, alchough BNSF i . a 
neeeaaary pare of each roucing (apparenely becauae ealy BNSF ha. 
.cce.s CO ch. Waaco unloading facilicy), Rio Bravo iaaises chac 
che exiseence of UP v.. SP compecieive alcemacivea keepa r a i l 
race. down. Rio Br.vo, w.mmg chac UP v.. SP compeeieion will 
caae wich the merger, and fearing that the citrrent level of 
compecicion will noc be pree.rved by the BNSF and URC agreemente, 
oppoee. the merger unie.. the currenc level of r a i l competition 
ac i c . ewo plane, ean be mamcained. 

IBS ucilitiea. IES, an Iowa u t i l i t y eoapaay with iaterests 
in five coal-fircd generaemg seacions, opposss che asrger. IES 
mdicacea chat roughly 90% of che foasil fuel ic bums eriginaeea 
in ehe PRB, and chae ics cwo primary earriara are therefore UP 
and BNSF. IES further indicates, however, that ie i s potentially 
interested m coal originated by SP in Utah and Colorado, and IES 
fears tha: a combined UP/SP will favor coal originated by UP m 
the PRB and the Hanna River Basm. IES adds that ita three 
UF-eerved coal-fired stations suffered significant increases in 
cycle times durmg 1995, and IES fears that, if Utah/Colorado 
coal IS shifted co UP's mam weac-ease corridor, aervice eo chese 
plants will continue to deteriorate. 

SSZPPZRS: PLASTICS AMD CnCKZCALS. Denial of Che merger 
and/er che imposicien of condicions hava bein soughc by a number 
of plaatic and chemical shippers. 

Oow Chesieal Caaipaay. 0>w, which aanufaittures chemicals, 
plastics, and hydrocarbons, fears that the mex̂ icr will adveraely 
impact competition along ehe Texaa Gulf Coasc ai:d, in particular, 
Will elimmace a build-in epporeunicy currenely availtM* co Oow 
at its chemical/plaatics production fac i l i t y ac Freeporc, TX. 
T.'-.e Freeport facilicy is rail-served solely by UP, which accesses 
t.ne facility via a 10-mile branch lme Chac eonnecta with the UP 
mair. line ac Anglecon, TX. Dow nocea, however, chae boch BNSF 
ar.d SF operate lines between Houston and Galveston; ehae cheae 
lines paas through Texas City; thac, ae Cheir closest poincs, 
: iete lines are only 35-40 miles from Freeport; and chae ehe 
merger will cherefore eliminaee horizoncal conyecicien (a 
prospective build-in from SP) for Oow traffic at Freeport.'" 

*̂ Information respecting a potential ecuitction between 
Dow at Freeport and either BNSF or SP at Texaa City waa 
aumiceed, for the mesc part, under aeal. By and large, this 
information relatea to confidential business maccars and 
cherefore was properly redacced from the public record. We fmd, 
however, thac ac lease some ef ehis inforBstioa should have been 
submitted on the public record, and, in discussing this 
mformacien, we have had eo put on che public reeord certain 
details thac were submitted under seal. Mc see no justification 
for redacting frem tae public reeord the facts ttaat BMSF aad SP 
operace lines bccwcca Houseon and Galvescon via Texas City, and 
thac chese lince, ae cheir closcsc poincs, arc only 35-40 miles 
from Freeporc. OOW-12 (Tab A) ae .̂ Alchough Oow maf have been 
crying Co keep eonfideneial the fac: thac le has eoatcaplaecd a 
Freeport-Texas City eonncccion, we cannoe boch discuss, in a 
comprehensible manner, the eonditions requested by Oow aad keep 
this particular fact out of our discussion. 
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Freeport, Dow concedes, has the aooiarane. 

• Dow claims, tesches chac a 3.ce-2 LduenoS'.r,*??"**" "•••reh, 
eompecieera ofcen reprcscne. ̂ L cS?Sheirac w^L^-Sf'' 
firms can excrci.e markec power; and OoS add̂  t^V^ •urvivmg 

Vrairicr.*l,tretll\irt^^^^^ 
compeeicor. hive SJL w'.SrSp; ̂  S ^ c ' L l ^ i r L r a v . r h 
carrier thac could conceivably icxSlia" S r H S L Ll??m f i i 
obcam more Dow leno-haul. 1. SP T«r-Z-!S.T traffic and 
concend.. cannoe replae. L i o ~ t f ? f ^ ^ ^ ^ compeeieion, Oow 

rlL-Pdm̂ s.™ s=l:-s 

of th;*;e'w•2'̂ ŝi'.̂ L:«em'f"il̂ • "n?"̂"̂*̂* 
t.hat are nSt amSlLrH^ed i f 2 ? ? ^ !h^^*'*' *•"•'=«•' Oow claima, ^̂ 1/=̂  •̂ "-nt̂  2o:L:i; Sat̂ **L'fss?n«Lr'̂ :'*'' :uJ.:̂ i?rL̂ :si'irLi\:" s:?'̂ cS*'"*'r"' 
l ta Alc.maciv. H^qGcL * ^ ' oondiciens contained in 
r i g h t ^ ' ' ' r i V f | J " i 5 S - ' o ^ f ^ / r ' ^ " L trackage 
w i L the n i h t L ^ f L c « * L ^ e : i t ^ S : n ^ ^ . ^ ' " ^ An|lecen, 

t:.t.;r.oT.iTB^^^ 
tnd Algoa ( m c J u S g ^ S ! J S i t i L ^ ' L ^ B S S P T 
now operatea purauant to r^-^kfL ? over which UP 
betwcL A l S L ' ^ l l ^ r i S g l ^ L n " w J ^ r t L ' ^ n L i 'o^"*' ° ' ' ' conatruftion to acrvl Dow i t F r L ™ iS? " to aew lme 

have poteatlal b u i l d f L S t i o S to 82^?^^^^ : ' . ^ : ^ " ' " ^ ^ 

reepect to potential iadu.cry-wide « ^ « L " ? ^ r S i 
anticompetitive effect. , the diveetiture e f ^ a r i l L l l i « . -
Tcxa. and Loui.iana and parallel i i n « L L S J t i i j i c * " 
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any ocher carrier, cne aeacu. qoo ean be.e be prc.erved by 
minimizing che co.es of che build-m, which can be done by movmo 
Che build-m conneccion aouch*»est cowards Anglceon. 

^ *»9»«»t»d Aleemaeive Requesc. Dow .eck. craekaae 
righc. for . earrier ocher chan BNSF, eo be named by Dew "̂ "-"S" 
(a) over SP'a line becween Hou.con and N.w Orleana, (b) ever SP'. 
lme becween Houacon and Memphia, and (c) over UP'a line becw..n 
Houacon and Texaa Cicy, wieh che righe co cennecc ce r.ew lme 
conacruccion m che vicinicy of Texa. Ciey m ord.r ee .ervc Dow 
ae Freeporc and any ocher shippera locaced along ehe new lme 
The new lme referenced m ehia paragraph would run becween 
Freeporc and a pome m ehe viciaicy ef Texas Ciey. Oow coneends 
Chac, ac che very lease, ie is enciclcd co the conditiens 
coneamed m ica Alceraacive Requesc, which will allow a sceond 
earner ce cennecc ce a build-m in exaccly che same area as che 
formerly possible SP build-in. The only variaeion ia chac 
crackage righcs are requceced over UP's Houseen-Tcxae Cicy line 
in view of che propoaed abandonmene of a portion of SP's Houston-
Texas Ciey line. 

"toatell mtA lac./Olia Cerperatiea. Ae separace planes in 
Che West Lake Charles, LA, area, Montell produces primarily 
polypropylene and polyethylene, and 01m preducea a variety ef 
chemica.. products. Both compani - rely almoat excluaively on 
r a i . to ship their products co «-rkec, boch rely en r a i l for ehe 
s orage of cheir produces, and boch rely on r a i l for che receipt 
of raw materiala. Both ahip moat of their outbouiid freighc Co 
pointa m the Eastem United Statea via four 'Baitem Gateways' 
^Chicago, Sc Louia, Memphis, and New Orleans). In addi lon 
Montexl ehipi some ef ita outbound freighc ee Houst'sn, and Olin 
expects that i t will hav. .hipmenc. co Mexico aa bua-ieaa 
develop, in reepon.. ce KATTA. 

Mo.ncell'. plant i . currently .erved by an SP ainql.-lme 
routmg (to the Eaatem Gateway, .nd Hou.tin) and a KCŜ UP j L n t -
-ine routing (KCS offera aingle-lme aervice co New Orleim. by L 
-..airect route, but can provide compecieive roucinga co ehe 
Eaatem Gatewaye and Houaton with a KCS-UP joint-line reuemo via 
Deouincy eo Houacon and New Orleana, and via TexarkaL co 
Chicago st^ Louia, and Hemphia). Olin'a plant la currenely 
eerved by UP (via KCS crscka, under a long-.candmg concractual 
agreement) and SP; beth UP and SP offer alngle-linl competitive 
eerviee CO New Orleana and Sc. Louie; and KCS (whiL offer. 

"'^^oe CO Mew Orleans by an mdirece rouee, and 
whi-h due CO ceneraccual limieacions, cannoe mcerchange Olin'a 
loL'^MLrir^ " " l i ? ' ^ f ^ y • •^snifieanc eompeci?!Srf.ceL 
Both Montell and Oim fear thac the UP va. SP coSetition that 
exi.t. today for traffic moving to. from, or v i i T S ; | ^ K L m 
-atewaya and Houaton (iacluding traffic moving te Hexieo) will 
ceaae to exist pose-meroer. le.vmg chem c.peive ce UP/SP Thev 
noee chac che BNSF agreemenc dee. nee provide tor BNSF 
mcerchange line haul righe. ae w..t Lake Charlee and th.v MAA 
that the KCS-BNSF joinc-line roucing. c h a c ^ « ioSS a r 7 t t ^ 
circuleou. CO provide effective competition .-o the .lagl.-line 
routing, of . merged UP/SF. .mgie line 

Hontell and Olin cherefore request that we condition the 
merger oy requiring UP/SP (1) to grant interchange rights at 
West La»e Charle. to BNSF (or co whichever earner obLins 
erackag* righea over SP's Houseor.-Mew Orleana l i n e ) , " aad 

I 

" Moneell indieaces that the interchange line haul t r a f f i c 
righte i t .eek. at West Lake Cnatlee would allow a 'KCS/BMSF 
intcT.t,ine mterexchange at Lake Charlea.' MOMT-9 ae 2. 
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(2) CO granc mcerchange righes vich KCS at Shreveporc co BHSF 
(or eo whichever camer ©beams crscksge righcs over SP's 
Houseon-Memphis line). The first condition would allow BNSF (er 
o^L*i''t^J5' camer) to compete with UP/SP for Monte" I'a and 
o.ir s trs f f i c movmg m the Houston-New Orleana corridor The 
^ I t t t ""'»"^o... Which has reference co craffic moving L , f r L 
or via Chicago. Sc. Louis, and Memphis, weuld allow BNSF (ir ch^ 
altemace earner) a:,d KCS ce creace jome-lme rouemge via 
Shreveport that would replace the preeent KCS-UP jomt-lme 
routmga via Texarkaiia. 

Montell notes tliat che CMA agreemenc purporcs eo address 
compecieive problema m che Lake Charles areT bue i L i s c s c L c 
Che CMA solueien i , cieficienc: (a) BNSF is granced access ce 
shippers -t Lake Ch».ies and Wese Lake, buc L c ce Hencell at 
wesc Lake Charles, (b) BNSF is granced acceas only ee L c i l L i e s 
now open Co chree camers (UP, SP, and KCS), wheLas Hencell'* 
taciiiey is now open only eo cwo camers (SP and KCS) - (c) BNSF 
IS sliowed CO handle craffic moving becween che covered peinL 
on Che one hand, and, on the ocher. New Orleans or ehe Hexiean 
^ " " f ^ L / f ^ ' u " *»*ndl,. craffic chat now movea KCS-
U7 from/to Houston, Chicagc, St. Louis, er Hen^jhis; and (d) for 
aome traffic (traffic at Weat Lake), BNSF la a L j e i t to an 
w!*̂ ?!*" T*' "Ppaara to amount to a 'phantom' charge that 
would apply even if BNSF were to provide direct servicP HonLr 

i e L ^ f ! rh): r*"'t"» ? "̂''̂ '̂  °' •ecess to Hontell's 
u!!; V } * ^ P^*"' similar to that offered shippert, m 
h! ^ r * ',4*"** Charles, with the further cenditi^ that BNSF 
be ..lowed to deliver Hontell s traffic to Houston. 

Bciv^?!fT"''" Corporatioa. OCC, which manufactures 
Ser«^ ""^ p.crochemical., f.ar. ehae ehe propoaed 
merger wi-1 have negacive effecta (net fully addrea.ed bv tne C3>!A 

aaytown, and Strang, TX. (i) • a Chocolate Bayou plant la 
•erved eolely by UP, but OCC indicate, that prior L th^ 
an.-.ouncemen: of che merger le had diacuaaed Sich SP a Calve.cen-
-^o-=^!'! build-ouc, which would hav. .erved c L 
-hoco-ace Bayou f a c i l i e i e . of OCC and Amoco aa well aa the 
Freeport f . c i l i t i e . of Dow. "OCC f.ar. that the eomn.titfL 
repre.ented by the build-eut will VlILh':ith*'Le"2S:r':2cau.e 
B.VSF .ee. exerci.e of i t . tr.ckage right, under the BNSF 

n i r r r r u L : " ( 2 ; * o r ? f " r ! • ^ r ' " ' " ^ ^ ' " the «nl?mctien of 
new ra-i j.me.. (2) QCC. Checolat. B.yeu olant whieh nrnrf..,—. 
pc-yethyl«ne product., xe .erved .e:.ly bJ DP ! t . SmS^T^ 
P^J^A."^'^?^ produce, similar products l i seived s o l . l y ^ sp
end OCC indicataa that, by leviragmg i t s ability to awLo 
production capacity betwen the t L S l w L i t ̂ . ' L i n 22l. to 
taxe advantage of UP va. SP competition, whieh, of cw^ae will 
ceaae with the merger. (3) OCC indicate, that c e k a i T f L i U t i . . 

-acilitiee directly) and SP (which aervee theee f a e i l i t i L via 
Econorail, a captive ^.itching camer). One L " J a y t ^ 
f a c i l i t y IS Seapac, a cemnercial warehouee uaed by OCC OC-
notea thac che UP v.. SP compeeieion new a v a i l L l i ?e ( i c c ^ " 
Seapac craffic will end wieh ehe merv.r, and OCC L a L ^ ? 
seapac (in ea.enee, . 2-co-l pome) « y nee bTeoCj^IS S ^ L . 
BNSF agreemenc. (4) Prior eo 1995, OCC. Serang f a c i l i t i (m th. 

^nd'sp" " h * ' a l ) ^ L ' " * " I railrefdi* i i ! ^ s r ul and SP. The BN/SF merger, OCC nocea, reduced ehe numbei of 
-c%!«*'*'nrr "^^^ ""'T" r . d u c ^ I number 
.c cwo. OCC claima chae, in ehe wake ef ehe BN/SF mergL IMSP'a 
race, cended ce mcrea.e, and ic feara ehae U P / S P w i l l 
likewi.e cend ec increaae in ehe wake ef a UP/SP m.rj« 
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Requeeted Relief. OCC augge.t. four con<3ieion.: (l) chac 
Chocolaee Bcyou be oj-ened eo acceas by a corapecing Claaa I r a i l 
carrier (e.g., BNSF er IC), or, in Che aleemaeive, chac che BNSF 
agreemenc be modified eo allow BNSF crackage righcs aeeeaa eo 
Chocolaee Bayou; (2) ehae Williama be opened to accaaa by a 
competing Claaa I -rail camer; (3) chac Bayeown mduacnee, 
.pceiiically Seapac, bw opened eo aceea. by anocher Claa. I 
carrier, or, in ehe aleemaeive, ehat the BMSF agreement be 
clarified with reapect to granting aceea. right, to BNSF for 
service cc Seapac and Econorail; and «4) that anocher Claaa I 
r a i l carner (auch aa IC) be granced aceea. Co Strang. 

Oaioa Cazhi(.e Cerporaties. UCC a ctaemieala/plasties plaae 
ae Seadrife. TX, la rail-aerved solely by UP, bue UCC claims etaac 
ic decermined in ttae lace 1960. *hac a build-out to SP'a 
Victoria-Port Lavaca l i n . ac Kamey (withm 1) milea ef the plant) 
would be feaalble. OCC indicace. ehae SP -agreed aad, in 1969, 
offered UCC accraccive discounes off cf .Its standard rate, 
(contingent upon construction ef the build-eut); and UCC elaima 
tnat, with t h i . build-eut threat, i t wa. able te negotiate ita 
current contract with UP. The merger, UCC wama, «rould eliminate 
i t * tuild-eut potential, and would thereby eliminate prce*nt 
coraper-tion by reducing UCC. r a i l option, from two to one. The 
e f f e c . might net be felt during the l i f e ef the preeent UCC-UP 
contr tet, but the in^ortant pome, UCC claims, i s thac ttae 
leverage provided by Che build-ouc «rauld be gene, and UCC would 
be captive to UP UCC therefore request, that we preaerve the 
stat-as quo by reqv.irmg UP/SP eo allow BNSF ee serve UCC a 
Sead.rife plane cither (1) by trackage rights at competitive coats 
over UP'S Bloommgton-Seadrife line (ehia weuld allow BNSF co 
sei-/e Seadrife via che cxiatmg UP line), or (2) by trackage 
rigntn (and concomitant atop-eff righta) at competitive costs 
over s?'s Victona-Port Lavaca lme between the UP mam line and 
a pcmt near Kane - (this weuld allow BMSF to serve Seadrift via 
the potential build-out rr.>ute) . 

]Katerpriee Preduetn Compaay. EPC, which produces 
hydrocarbon producta at i t s Hont Belvieu, TX, faeilitiea, 
concedes that Mont Belvi%-j haa heretofore been rail-aerved solely 
by SP (Via i t s Bsytot#n Branch), but notes that, in 1995, UP 
announced the cenatruction ef a new Meat Belvieu Branch, which 
wo-ld extend lOM miles from the UP line at HcNair and would 
directly serve several major plasties and petrochemicals plants 
or. SP's Baytown Branch. EPC concedes that the Ment Belvieu 
Branch was not proposed to serve EPC initially, but maintaina 
that, becauae the Placer plant that the Mont Belvieu Branch would 
aerve i s less than a mile from EPCs faeilitiea, the short 
extension that would be needed to reach EPC eould be justified on 
economic grounds at an early date. EPC contends that the merger 
ahould be denied because tbe merger will eliainate ttae 
competitive option that the Ment Belvieu Branch weuld have 
created. EPC further eontenda that, i f the merger i s approved. 
It should be Tonditiened by requiring that UP/SP either (1) build 
the Mont Belviku Branch as proposed and grant trackage righta 
upon I t te a competing camcr (BNSF) with ne liaitationa en 
providing service to additional cuatomera at Mant Belvieu, or 
(2) authorize a ahortline to operate the Baytown Branch and grant 
crackage righcs fer muleiple railroads te aceess i t at Dayton 
along the SP Houscon-New Orleans main line aad through the 
interchange point with the UP line at the sout>era tcrmmus. 

Permesa Plastics Cozperatlca, USA. AC i t s fac i l i t y at 
Point Comfort, TX (rail-served only by DP, off ef Ô 's Ueusten-
Brownsville l-ne), FPC manufaeturea plasties eompoaencs fer 
shipmenc eo various vesecm. pomes, including three Califomia 
pomea [Seockeon, Ciey of Ceeaicrce, and Lindaay) scrvco by chree 
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camcrs (UP, sp, and BNSF). FPC concedea chac i t ia captive to 
UP ac origin, hue claims ehat ehe cxiacence of compecieive rouees 
CO California enables FPC Co bargain more effeetively for races 
(because FPC ean deny UP ics long-haul) . The merger. FPC fears, 

• will eliminaee ehe compecicien chae cxisea eoday becauae che 
merged syscem will concrol FPCa craffic ac origin and/or ae 
dcscinaeien. FPC ceneedes chac ies Bacon Rouge facilicy i s 
served by chree railroads (UF, IC, and KCS), buc claima thac 
Bacon Rouge ia noc a compecitive aleemaeive te Pome Comfere on 
plasCics convonencs moving Co California, eiehcr because mesc 
such componcnes are noc manufactured m Baton Rouge er becauae 
only limited quantities ef the one that i s manufactured are 
av,.ilablc fer shipmenc ce ;)eincs wese. FPC aoces that several of 
*es coa^cicors (Dew ac Freeporc, OCC ac Chocolaee Bayou, and ucd 
ae Seadrife) are, like FPC, capcive co UP's Houscon-Brownsville 
line, and FPC supports the pro-competitive solutions urged by i t s 
con^titers. FPC sdds, however, that pm-coo^titive relief 
should not be granted selectively, and ic coneenda that, i f we 
condition the merger by requiring new competitive s e r v i a t 
points m Texas originating or cermmacmg plastics/chemical 
craffic, wc should do so evcnhandedly wieh respecc eo a l l 
ahippers m ehe ssme induscries. 

The Oeea Coapaay, Geon. which produces vinyl products, 
fc*rs tt...t the merger weuld adveraely impact ita faeilitiea at 
LaPorte. TX (aerved by PTRA and acceasible by SP), at Deer Park, 
TX (aerved only by PTPA), at Plaqucmme, LA (served ealy by UP), 
and at Long Beach, C?. (served oniy by SP) . Two years ago, Oeen 
notes, four railroads (BN, SF, UP, and SF) were available co ic 
at LaPorte ai\d Deer Park (eiti'ier directly er via PTRA) . Approval 
of the pending merger, Geon adds, will reduce thac number eo cwo, 
and Geon fears chac, as che nuaijcr of cenq;>ccicers decrcaaca, 
rates rise and service deterioratea. Geon arguea that an SP 
break-up solution dictaced by ehe markecplace would be preferable 
to the antieoB^titive consequences of cbe merger, and Geon 
therefore urges che denial of Che merger. 

PPC Zalustrics Zac. PPG, which maaufaccurca etaeaieals, 
{••rs chac che propoaed merger would adveraely impace ica 
Westlake, LA, facility, which i s served by chree railroads (SP 
and KCS direecly, and UP by reciprocal swieeh). Pose-merger, PPG 
warns, only UP/SP and KCS would aerve Westlake, but. due eo ehe 
limication. of ehe KCS rouee aeruceure, much craffic ac Wcselake 
would be capcive eo UP/SP. The BNSF agrcenene, PPG adds, i s not 
a satiafactery aolucion te thia problem (PPG claims co hsve heard 
Cha; BNSF will noe serve PPC's Wcselake plant). Shipments 
from/co Hexieo, PPG also warns, would be monopolized by a merged 
UP/SP, thus jeopardizing the cxiatence ef the Tex Hex. PPG 
Cherefore euggescs chac the merger ahould be denied, er, 
aleemacively, ehae wc should order a diveseicure ef parallel 
linea in Texaa aad Leuisiaaa and allow Tax Hex te eoaacet with 
other railroads. PPG a\so asks that we eeasidcr raquiriag 
addltioaal iatcrchaagcs at certain ether points. In Texas, PPG 
mencioas ics plaae ae Bacon, which i s currenely served by the 
Wichita, Tillman fc Jackaon Railway (WTfcJ). Service te that 
plant, PPG indicatca.. i s restricted te a MTU-UP iatcrcbaage, 
even though BNSF has *. physical eeaacction with tbe WTfcJ. In 
Oregon, PPG mentions t-^ customers, one located at Lebanon and 
aerved by the Willamette Valley Railroad (WVRR), aad the other 
located at Corvallis and seived by the Willamette Pacific 
R*iiroad (WLPRR). Service to the two customers. PPG iadicates, 
IS limited to a WVRR-SP interchange and a WLPRR-SP itfcerc^ange 
respeccively, even chough BNSF has physical conaectioaa with WVRR 
and WLPRR. 
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Btuatamaa Cerperatiea. KC, ehich produces chemicals and 
plastii'S, fear, that the merger will reault in a leaa of rail-to-
ra.l competition at three of i t . T.xa. faeilitiea: its Longview 
facility, which i . now served by a UP smgle-line routing and a 
BNSF-SP jomt-line routing (vii. a junction a'. Tenaha); ita Laredo 
facility, which ean now asees. both . UP smgle-line routing and 
a Tex Mex-SP jomt-l?ne routing; and its Brownsville facility, 
«.-hvch now ha. acceae to both UP and SP. HC reco«mM*nda: (1) that 
DOJ .conduct a complete re>'iew of the antieompecieive ia^ee. of 
ehe m<*rger; (2) Chae UP/SP be required ee divesc itself of rail 
aegment. over which it weuld have aole aupplicr atatua er 
unacceptable market power; and (3) that the merger review precea. 
provide ample time for all ahippers, state governmenta, and the 
Congrea. to determine fully the ie^et of thia merger. 

Ariseaa Chaadeal Csapaay. ACC, which operate, a chemical 
plant in Spnnghill, LA, served exclusively by KCS, fears that 
te-.- merger will eliminate UP v.. SP conqTetition it aew enjoy.. 
ACC note. Chae, for craffic moving eo Houseon, Hexieo, and che 
Weseem Uniced Scaees, KCS ineerchange. wieh both UP and SP at 
Shreveport; ACC adda chac ie rw ha. annual concract. with both 
UP and SP for the portion ef the haul beyond Shreveport; aad ACC 
fea:.-s that the merger will end the competition new provided by UP 
and SP at Shreveport. ACC maists, for this reaaon, that it ir 
2-to-l shipper, buc ic noces chac ics incereses have noe been 
provided for m ehe BNSF agreemenc and, fer the meat part, have 
no: been provided for in the CMA agreement eieher. ACC th.rrcfc e 
asks ehst the BNSF sgreement be modified as urged by OtA f.nor to 
execution of the CMA agreemeni., by: (1) giving BNSF access eo 
all 2-eo-l poincs regardless of whether any traffic bas moved 
from/to these points m the past; (2) giving BNSF access te all 
j-to-2 points for which, en a 'defined* route to/from a 
particular destination/engm, there would be no altemativ,: 
other than UP/SP; (3) giving BN̂ F aeeeaa to Browt«ville/La."cdo on 
the same terms that SP currently has; (4) giving BNSF acee is co 
all new (pose-merge-) facilicies buile en ehe liaes over w.-̂ -izt 
BNSF Will have crackage righta; (5) providing d'^tailed aaaurancea 
and aupporcmg operating and capital mvescmenc plana for ehe 
ser%-ices Chae BNSF will provide under ics crackage righca; 
< 6. providmg a dccailcd plan ee ensure equal dispaechmg ef 
trams; (7) renegoeiaemg (lower) che crackage righcs fees er 
estasliahing a eruae fund eo provide for shared maincenance 
costs, rather than subsidization ef UP/SP's operations; and 
; e providing BNSF t'ue right to operate its trains m the aame 
direction as UP/SP's trams ever UP/SP traeka wherever UP/SP haa 
cr may have instituted directional operationa (for the same 
length of time provided for m the agreement) . 

Noaaaate Compaay. Moasaato, which producea chemicals, 
fibers, and food additives, fears that the merger will bave 
serious anticompetitive effects. Honaanto notea, by way ef 
example, thac ita Luling, Ut, facility is served by both UP and 
S?, aad Honaanto claima thac the BNSF agreement vi l l aet cure the 
loea of eoapetitioa if BNSF chooaes noe ee operace or la alow to 
start up ICS operueions. Honsaneo chsrefora supports eertain 
condicions: (1) etae condicieu formerly requesced by 0(A; (3) a 
condition that tfould require a aale ef UP/SP'a Houston-St. Louis, 
Houston-Mew Orleans, and Houscon-lEagle Paaa lines if BMSF fails 
CO exercise its trackage rights within 90 daya; (3) a condition 
that would require a divestiture ef UP/SP's Oakland-Pueblo 
Ceneral Corridor; and (4) a condition that «fould raquirc the 
adopcion of a non-coal race reasonableness methodolofV prior to 
any granting ef track sales er traelcage nghb», or any additional 
mergers. 
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Shell cheKieal Compaay. *SCC fears thac the merger would 
reduce i t s r a i l altematives becsuse UP/SP would eoatrol over 70% 
oi Culf Coasc peerechemieal ahipmencs, ever 85% of Culf Coasc 
plascies shipmenes, and ever 90% of shipmenes from/co Mexico. 
The BNSF ajrecmenr, SCC claims, does noc resolve SCC's concems; 
wieh crackage righes, SCC noces, ehe owning railroad escablishes 
ehe charges and concrola crack acceas and dispaechmg, which 
hampers the tenant'a ability to compete. SCC therefore urges 
that we reject the merger or, m che alceraacive, impoae a markec 
dominance condition (SCC seeks a finding of market deeunanee for 
a l l locationa aerved only by UP/SP and/er BNSF) aad/er a 
divestiture condition (SCC seeks the divestiture te a third 
camer of SP's Chicago-St. Louia, Heuston-St. I<ouis, Houston-
Memphis, Houston-New Orleana, and Houston-Corpus Christi lines). 

•priagfield Plastics/Braadt Ceawelidated. The ealy shippers 
located on the Barr-Girard Line are two affiliates, Springfield 
Plasties. Inc. and Brandt Conaolidated, Inc. (collectively, 
SPBC), which receive inbound r a i l shipiaents of plastic pellets 
and fertilizer at their Compro, IL, faeilitiea, and which fear 
added annual transponation costs ef more than 6110,000 i f they 
must utilize substitute truck-rsil service. SPBC urges that the 
Barr-Girard abandonment be denied in ita entirety, er, in the 
altemative. that the abandonment be denied aa te the 26.7-mile 
Barr-Compro aegment. (1) Procedural Argumeat. SPBC contends 
that ahe abnndonment must be denied becauae there ia no evidence 
cf record, laid none has been made available m discovery, that UP 
has acquired trackage rights ever IfcM between Barr and 
Springfield (and because, without such trackage rights, UP cannoe 
diver: overhead craffic e'̂ f che Barr-Girard Line). Because 
evidence of such crackage righca, SPBC adds, should have been 
aubnittad as part ef UP's case-in-chief, the time for submitting 
such evidence has come and gene. (2) Aiteraative Approach. SPBC 
contends thar the Ban-Girard Line should be segmented, and that 
the 26.7-mile Barr-Compre segment should be kept in service. 
Aside from, the procedural argument raspeeting the IfcM trackage 
rig,'-,ts, SPBC does net contest the abandonment of the 11.7-aiile 
Compro-Girard segment.'" (3) SPBC'e Calculacioaa. With respect 
tc the Barr-Compro segment, SPBC elaima: that forecaat year 
operation would reault in an operating profit graater than 
S2C.334 (Che cxace amoune would depend on UP's traekagc rights 
payment for the Barr-Sprmgficld operation over IfcM) ; that no 
track rehabilitation eost is required (because the ime is m 
mu:.". better condition than required by the forecast year traffic 
volumeJ; and that no opportunity cost would be involved in 
continued operation (because the cost te upgrade traek 
connections with IfcM exceeds the value ef track materiala in the 
line, and because the land la aot entitled to valuation due to 
UF E failure to prove marketable t i t l e er te independently 
estafliah any value aaauming good t i t l e ) . 

•XZPPSRSi OTBB. Shippers ef a wide range of ecmaoditiea, 
including grain, forest products, food products, aad minerala, 
have asked that we cither deny the merger or impose conditions. 

Xateraatiesal taper Cu^aay. IPC, which maaufaeturas paper 
and paper products, fears that the merger would adversely affect 

Tbe Barr-Coe^ro aegment ia more than twice as long as 
the Compro-Girard segment. Mevereheless, because OP haa proposed 
to abandon ether tracks south ef Girard (m particul^, the 
DeCamp-Edwardsville and Edwardsville-Madison Lines), SPBC would 
prefer to be served from the 26.7-mile Barr-Cempre segaeat te the 
north, and trould noc dispuce UP's abandonmene of tbe 11.7-mile 
Compro-Girard segment eo ehe souch. 
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compecicion ac eighc of ies planes. Seven of chese planea, 
locaced m ehe Arkanaas/Louisiana/Easc Texas 'souchwese' rigion 
are ehe planes ae Pme Bluff and Camden, AR, Mansfield, 
Pineville, and Baserop, LA, and S. Texarkana and Nacogdochea TX. 
The Pine Bluff plane is served by UP and SP; che Camden plane la 

• likew:ee served by UP and SP; che Mansfield plane ia aerved by OP 
and KCS; ehe Pmeville plane is served by UP (via reciprocal 
awicch) and KCS; che Baserop plane ia served by UP and che 
Alaba'ia, Louisiana and Hiasissipp'. nailroai (ALfcM); ehe 
S. ffxarkana plane is served by VV- aad KCS; and che Nacogdoches 
pl«ir.: is aerved by SP. IPC indieaces chac ehe Pine Bluff and 
Camde.'> .clanes benefic frem head-ee-head compecicion between UP 
and SP \r ehe Houscon-Hen^his corridor, and chae ehe rtaasficld, 
Pmeville, Baserop. S. Texarkana, and Nacogdochea planta also 
benefic fren^ compecicien because, in each mscance, either UP er 
SP IS an eeeectial part ef the r a i l movement; SP, IPC aetea, i s 
today a frieadly coaneccion fer KCS fer craffic ac Haasfield, 
Pmeville. and S. Texarkana, and for ALfcM for craffic ac Bastrop 
IPCs eighth plant, leeated at Gardiner, OR, i s served by tbe 
Longview, Portland fc Northem »ailread (LPfcN), an IPC-owned 
shortline chae connects with the i:entral Oregon fc Pacific 
Railroad (COfcPR), which m tum tonnects with SP. This, IPC 
claima, is not entirely satisfactory: at Gardiner, a l l traffi c 
originating or termmatmg beyond COfcPR move." at SP'e whim. 

Adverse Ijqpaccs Poet-Merger: Trackage Righte Campeaeation. 
IPC contends that the compenaation arrangement applicable to the 
trackage rights provided for in the BNSF agreement %»ould defeat 
any competitive altemacive Chae BNSF mighc otherwise present. 
The crackage righes eompenaaeien level, IPC claima, would be a 
serious and itmnediace inqsedimenc co race con^cieion from BNSF, 
and this problem, IPC adds, weuld be compounded in future years. 

Adverse I B ^ C C S Posc-ffsrger; Pine Bluff aad Camden. IPC 
fear. ch.e i c . planea in Arkanaaa, Louisnjja and Texaa will lose 
the benefits now provided by twe strong eitmpr.ting railreada, and 
wii.1 have to rely en cempecicien becween a merged UP/SP and a 
disadvantaged BNSF, which would be hamatning by operational 
difficulciea. madequace craffic velumes, and arbitrarily high 
operating coats. Cempention st point, opened to BNSF will be 
weaker than i t i s today, IPC eontenda, because there will net be 
sufficient volume svailable at the few point, that BNSF will be 
perrr.itted to aerve to warrant i t doing anything mere than movmg 
tnrough traffic over the comdor. And, IPC adda, even i f there 
were avfficient volume, ar the., point., any BNSF operation on 
SP'. Hcu.ten-Hemphi. line weuld .uffer from an abaence ef r a i l 
faeilitiea, an overwhelm:.ng directional flow of UP/SP's traffic 
a lack of adequate aidimjs, a lack of storage f a c i l i t i e s raquired 
for piastic and chemical traffic, a lack ef cempucerized eraffic 
control, a lack ef fa c i l i t i e s for crew changea, a lack ef car 
repair faeilitiea, a lack ef boxcara, and ao en. IPC maintains 
Chat, ae base, BNSF service ac Pine Bluff and Camden will . j * 
provided via haulage agraemenee; and ehia, IPC claims, would 
amoune Co UP/SP service sc higher racea. 

Ad *ree Zapaces Posc-Werger: Ittasfield, Fiaeville, aaserep 
S. Texarxana, aad Nacogdoches. IPC iadicates thac, becauae SP la 
today a friendly ecnaeccien for KCS and ALfcM, SP baa ne incentive 
to ereac KCS and ALfcM less favorably than UP. The merger IPC 
fears, will alcer thia incentive; a mergei UP/SP will havi an 
incentive co craar. KCS and ALfcM less fsvorably than it s e l f 
Traffic at Mansfield, Pineville, S. Texarkana, and Bahtrop IPC 
wama, will therefore lose the benefic of UP vs. SP eemecleion 
IP-, which recognizes ehae the vertical market foraclosure i t 
:!**"!*^ "one-lun?j' approach long accepted by 
Che ICw, msiscs chac che one-lua^j approach ia simply wrong (or 
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sc che very lease inapplicable"here). Thac theory, ipr coneenda 
does noe addreaa ehe issue ef ehe fixed er sunk coses of che 
eervmg carriers, and ignorea che face ehae a boeeleneck 
earner'a pricing and aervice praccicea may be conacramed bv 
rucaide faccora, which neeeeearily means Chac a boeeleneck r a i l 
camer will noe always be able eo capeure the preponderweref 
Che economic renes ef any given move. There le no evidl"e IPC 
argues, chac SP haa ever exerciaeo 'one-lump' power raiw 
connectiona. on i t . 

Adverse Impacts Post-Merger; e»rdiasr. The BMSF aor..«.r<r 
IPC notea. will allow both UP/SP and BNSF te pS^iS. L i ' H m c e ' 
altemativee m th. 1-5 cemdor. Th. probleS here, from iPc^e 
perepective, i . chae alchough aome shippers (includmg certain 
IPC eompecieera) currenely local either te BNSF er UP will L L 
aceea. to th..e new alternative., IPC (which i . captive ac 
Gardiner co SP, via COfcPR) will nee. 

Relief Reque.ced. IPC oppo.e. ehe merger and uree. that anv 
approval be conditioned by requirementa: (i) chac UP/SP divLc 
(CO a neueral camer) SP'a Heu.een-Se. loui. lme. aad relaced 
facilieiea; (2) chac UP/SP keep open a l l roueea. ae c o L I t i t i v e 
races wich .ervice no lee. f.vorable chan will be acceded UP/SP 
nI?i:i'''.)^H*ch*" «*""h9 "̂ CS-SP junceiena ae Beaumonc, Houseon, 
Dallas, and Shreveport. on traffic to/from competitively served 
f-^tn*-.'^'**^"*^"? * ^ ongmationa/termmatiolis ac Bascropr L 
as eo mamtam the friendly connection on traffic destiLd t i or 
crigmaeed ac SP-aerved pomes; (3) chac UP/SP granc T^x Hex 
•crackage- becween Corpua Chrisci and Beaurone, or? in L e 
aleemaeive, granc KCS ehe opportunity eo atquira trackage te 

ĉ̂ siL̂ ŝ Ld'̂ .̂ '̂ "̂ ĵ" p*"̂'- • mt«c2s;:'° 
?5r^ L,^fL^ "''f! Eugene; aad, co allow BMSF te Lndle 
^fLf/^'"^"^ traffic, that UP/SP either grant BNSF trackaL 
righca between Eugene and Chemult or allow a free mtLchanoJ 
between SP and BMSF at Chemult; (5) thac UP/SP ILura tSTf 
viable, coa^titive routmu exists ever the Ceacrli .^A 
d e e ' - ^ : . ? n T o r ^ r ^ ' ^Ls''*L^SlSk'°S'tr«"? 
M^Lid ^ P"**»="' Ĵ̂om either Stockton er 

w a l l h ^ r L l ! ^ * ? ' Cewnr. USG, which produces gypsum 
Tnd ^ 1 1 * ^ ^ - S'̂ *' ̂ ^'^^ Pl««tere, jSmc compSSda 
2; hoa.-d paper, feara chac che merger will have eerioi. 
impacts with re»>pect co eraffic mvolving l e . p l i i c . « l ^ t t a 
NV, P^aeeer Cicy, CA, Souehard, OK, and Fore Dodge lA 

^^SG'. Empire plane manufaeturea gypsum 
wallboard, etc., for shipment by r a i l to various pllbti one of 
ou-b2JiS ffL*t^*;S!!'^' ~llhoard plant"°?JanirLvm; ' 
ou.bound from the Empira plant la handled by UP from i t s Oe-la-h 
WV, station, tMt service, USG reports, haa been poor H d J , 
occasion, delays in the Oerlach-Frenoic h a u r S v m i e i S i h f 
Fremonc plane co shue down. The problea, m USoL v l ^ i . that 
UP'S westbound manifest crams ordinarily ' f i l l up' pJTir L 
reachmg Oerl.ch. forcing USG's ehipmenei te wait whil^ L l i UP 
traiaa rua p4.st Oerlach. The merger, USG aaaerta will onlv mik. 
mattera worse i f UP/$P implement, i t . plans t o ^ fiwer S L M 
pase Gerlach aad/or i f BMSF use. UP/SP%r.w. L \ S v . ^ i 
•.rams past Cerlach. OSC therafore urges us te raoulre that th. 

switch USG'S r a i l movemencs from and co che Oerlach station. 
I 

Plaster City. CA. USG's Plaster Ciey plane (served and 
I h ™ ^ f -nufaccures gypsui Sallboard, " L ^ f e r 
ahipmene by r a i l ce various pomes, one of which is USG's 
Sanea Fe Spnnga, CA, plaae (served by SP's Los Mietos station). 
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SP aervice, USG reporte, haa befen poor; delayed shipments have 
reaulted m shucdown. and alowdo%m. ac Sanea p. Springe There 
1. ^re.encly no r a i l eompecicion ae Plaacer Ciey (only SP 
providea aervice). Alchough a line, which la new operaced bv ehe 
San Diego fc Imperial Valley Raiiroad (SDIV), runa wHc f r L 

E"^^*'*^ P*«"ing Chrough Hexieo becween Divi.ion 
^' V.idro, CA) cennecc. wieh BNSF in che San Diege i r L , 
aince 1976 Chi. line ha. been ouc of .ervice fer seme d i s l L c e 
wesc cf Plaacer Cicy, and ic will noc reeum eo service uneil 
cercam repairs can be made. USG fears Chac, lacking rail-eo-
ra i l eompecicion, UP/SP aerviee ac Plaacer Ciey ean only gee 

"Jh traffic flowa resulc in even greacer eongiscien en 
SP lines. The merger, USG adda, alao threatens te worsen USG's 
standing vis-6-vis i t s competitors m current Plaster City r a i l -
? ^ ^ * l , ? f r i ! ? ' ' " opening ef single-line r a i l routings 
from multiple competitor locationa. USG therefore uroes us to 
I!?i'^h*nir!-'*^S'''^^ ^ '^"^•9* '^9hta to sifve and 
switch USG'S r a i l movementa (a) between Plaater City and 
Santa Fe Spring., en SP'. route via Miland, City of Industry 
fiS^S Sic?"? ^ ' ""'»•' *nd 'hi between Plaacer City and thi 
Vff t^f^ L 2 ^ ^ "̂̂  """te v i i Miland, and 
(2) Chat BNSF b# granted trackage rights over SDIV between 
Piaster City sud ths BMSF-SDTV interchange m San Diego.'' 

°^°'* Southard plant manufactures gypsum 
wallboard. etc., for ahipment by r a i l chreughouc ehe 
United States. Rail service at Soutnard i . provioed by Orainbelt 
Corporation (GNBC) , which acceaae. BNSF and UP (at L i d , OK) ^ d 
SP (at Ouanah, TX) . USG neee. chac, prior ce the BN/S? merger 
GNBC had aceea. to BM, SF, and UP, and that cha icc!^ in 
deciaion approving che BN/SF merger, granced CNBC access te SP ae 
Ouanah ao chac ONBC would conemue co have chree Class 1 

' ^ ^ • ^ *«"1<1 raduce OMBCs Class I eonneccions 
s f«d ^ d ' ™ " " "ineams chae we should f o l ? ^ the 

i i ^ L t ! o ^ ScrT?!* I ^"'^"^on grantmg ONBC a third Claaa I 
cc.Tne-tion. USG Cherefore urges us eo raquire ehae CSX be 

nghca, Cermmal erackig* ngh«, 
t ^ t i " 5*f*P"=*^ •»'ieching crackage righcs ever UP/SP becieen 
I t t.ti^t ^"*'' loadid er%«pcy r L l i l v e m L n 
originating or terminaemg on ONBC. 

wa-^hfr-i °^rV' Pi*ne manufaceuras gypaum 
wa..board, e c c , for shipmenc by r a i l eo varioua dasemaeiona 
!w t^hf^'''*! ̂  " j l li«««tone frem Illmoia. L « 
awitched and aerved by UP (formerly CMW) and by ehe ChicLo 
central fc Pacific Raiiroaa Company'̂ (CCfcP) USG tnLcSei'that 

L d L l l * o ^ i ° ^ i ~ ' ' r ' • c e i S T w L ^ d 
OT;C5S - ! « . r S L . " " * ^ " i i « » a d s via bcth OIW and CCfcP. The 
UP/CNW merger, USC coneends. changed ma'.:ecra fer the wora. Th. 
service provided by UP has been p L r , aid "e S I l ^ S L l f L i l 
competition haa been skewed by hiving UP single-lme r S L m o . in 
u l ^ ^ u ^ i ^ . * ' " CCfcP-BNSF j e m c - l m i reuemji* i ^ L " i L hlul 
USG suggeses, IS aecessarily inferior eo a smgle-liae haul nits 
I . particularly coaeemed by the settlemeae agl««me^c eatirid 
r e f L S c : ? m ^ S ^ * T ? ° ' * • g r e e m e a t ) " ' ; : r S ^ e " ^ ^ retereacea m the IC agreemeae ee IC, USC suggests mav mil^ 
! '̂;*'Se.̂ '̂  r "cently a p p r o v e d ^ I J / r e f c T L r a ^ ) 
•no USG indicate, that this uacertaSty clouds i t r « b i T ! f ? L ' 

SDIV u'l-ge. the denial of USG'a aecend Plaster Citv 
condicion. s-jiv noces, among ocher chinga ehae 3e L S 
auchone: impose condieioL on a n o n - ? L l i c L c ^ . ^ f L (excent 
in conrection with terminal trackage, whirt SOlvL J f f j f . i ??r*^ ' ' 
io t .«o2f c o ^ ' r " ' " - l i * ' ' ^ " L i J a l ih^Jcy CO iapoae condicions respeceing crack locaced in Mexico. ^ 
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combined impace ofche UP/SP merger the I C / r c t , 
b ! l S r « * " ' * •greemenc. For,anocher thmi uIo i i f i ™ , , 

P*"ovision m ehe IC agreemenc Chae makea IC UP/SP-! 

Fort Dodge plant en the on. hHS '̂ '̂  between USG'e 
yard, m M I L M L U ^ , 55 ? ^ L ^ f i „ ' ? f ; v " ' T i ? * V"*^^' ""SF 
IA, and Sioux city iA USG fS^hSr i ^ i . ^ i ' t ' ^ ' ^ " ^ • ^ " " • ' 
IC agreemenc he c l i r i f i ed w L h ^ . 2 I c ^ « ne?.* ĥe 

K.1 Kan) Will begm eperaei^J .c a I ? ! X i v 2 L i a ^ ' ^ " 
Wunocoo, NV, laeer this v.«r Th- * ^ I pi*nt at 

pi*nt will i. eraLL'"urs:Ld,'̂ SL'TL'Sir2r:ni::i'*̂ * 

i i i ' lpt l i l i l^^ 
haul CO coipite " t h I ^ / H i L f i i ° T * MSF-UP/SP jeinc-line 
that the r t e - ? J r ^ i L S i of tS? L « " ™ " ^ ' " 

Kan: although K^? ia clla^ly i l V ^ ^ ' l ° " P""^«« 

LL̂ Ii e"JifL*I'deLL̂?Ll cL" £ S-'T"*^^ :uL"BSirL * 
provided for L J S e i L ^ hSf th^'^^'u*^ mdicacea, i , 
Reno, NALS i n . i . e ; i m M r i u S i S l p ' ^ t r ^ L r S ^ ^ ^ " « 
...-^ice required Co eePve K.1 KaT ^ « L ^ " ^ ^ ' * * rail/me.:or 
UP/SF be required eo graL BNSF^^.^?^^ therefore a.k. chac 
the SP lme serving thi S i l ^ 0 1 ! ^ ^ ? ! / ^ ® ' ' " o^«r 

e ' L % k * : L " b t i ? e - U e T ' Une-ar^^^^^ 

:̂.t5rc?*̂ NiS 
reciprocal .wiccL'ng SLtS'L^ILIlI^t'T'"'* " '^^ 

p r e c i ^ 2 . i S ' l S ^ L 1 - e h J ' i J S e r ' ' S i e = \ f T * " " % » ~ ' « ™ - « < ^ 
be . .nous • n t i c e S i t i e L e i m S « r a r L 2 f f o f f i t ^ ' " • f ? "^^^ 
TX, Hayden, AE, C ^ . ChriscT TX L d L l S ^ t i t ^ " ? « * ' ' ' • • ° ' 

ASARCO Cherefore f e a r T j i i i t ra f f i c . The aerger, 
• mgle ear^i*ir L ? ? " i . e ' " (f f ' H ^ ^ ^ I ^ ^ " ^ ^ t h buc a 
captive to SF, which a c c L s e . i a J S J ' ^ , : S g ' L S T S L f ' ^ ^ ^ ' ' " 
Railway Company) . ASARCO c l a i m a ^ S L ^ ^ L f L t m S ? 7 L f " 2 
I t . captive Hayden eraffic wieh i t r ^ L i i t f e : z l f T L ' t r i ? ! ! ' 
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CO aecure compecieive races for-boch, and ASARCO Cherefore fears 
orJfLi-'.^'u'*"! "dueeion ae El Paae will impace l e . compecieive 
opeion. ae Hayden. (3) Ac Corpu. Chn^'Ci, ASARCO'. Encycle 
I P «rf*r̂ »i?n**r'**'.'̂  ̂  "P*" reciprocal awicchmg by 
f ? ASARCO cherefore fear, chac Encycle wi:: experience a 
uZ-f *n con^jeeicive opciona; and, ASARCO adda. ehe 
hfr?. forpua Chriaci, chrough which ASARCO imporea en a apoe 
^lltl.^ • "̂-̂ ^ experience a 2-co-l compecieive reduccion. 
aver .-""^f?"^**!. »"P^ct. mighc be alleviaeed by ehe 
•Nsr agreemenc, buc elaima ehae che chargea provided fer m ehat 
! ? f * ! ^ - L * " ^***t BNSF will not be competitive. 
4) ASARCO-a Leadville lead/zmc mme ia aerved by SP at Malta 
(via a 7-mile truck haul), which means thst ttae Tennessee Paaa 
abanoonmene will force ASAACO ee aee up anectaer leadmg sice, 
probably over 100 miles frem che mme. Applieanca, ASARCO 
claims, bave given no indicaeien how ASARCO'a increased coses 
mighc be handled. (5) AS.\RCO, which has in the pase bid ics 
Mexican eraffic becween ehe differer- border croaainga. wama 
enat t..c impacce of che merger include a reduccion m the number 
of railroads serving these border crossings. 

CIC Zateraatioaal Cerperatiea. CIC, which produces paper, 
plywood, lumber, and ferase produces, has four Ease Texas planea 
(at Corrigan, Sh Idon, Camden, and Herty) that rely, either 
directly or via a ahortline connection, en SP's Houston, TX-
Fair Oaks, AR lme. In reeent yeara, CIC indicates, SP's service 
has been inadequate, and CIC allows that che merger may reault m 
improved eer.-ice. CIC adds, however, chac ehe merger may alao 
cauae cercain problema: aervice on ehe Houscen-Fair Oaka lme 
may decerioraee furcher, i f applieanca use chac lme for aeuch-
bound eraffic and i f BNSF pues ies own overhead crams on ehae 
lme; and che merger alao end^ijers intramodal cempecicien now 
provided via boch a UP reload ai. Paieaeme, Ti: (which will 
clearly be elimmaced as a pose-merger aleemaeive) and a BNSF 
reload ac Cleveland, TX (which may be eliainaced as a poac-merger 

°* the varioua realignmenea triggered by 
Che BNSF agreemenc). CIC Cherefore requescs ehae wc condicion 
tne merger (1) by granting BNSF accaaa to a l l Class I I I railroads 
a.id Cheir cuacomcra who are dependene on ehe Houseon-Fair Oaks 
-me (CO councerbalance the aervice f,roLlcms chac will accrue 
from added craffic), and (2)-by preserving cbe pre-merger 
competitive scacua quo via-6-via C1C« cuscome*.e m Arizona, 
Ca.ifemia, Colorado, Missoun, Nebraaka, New Mcxiwo, Nevada 
Oregon, Waahington, and Wyommg (to enaure ehae ehe con?>eeicive 
a-tematives created by exiacing reload operaciona are noe 
elimmaced by che merger) . 

Weyerhaeuser Cewpaay. Weyerhacuaer, a fereac producca 
company, fears ehae che merger will adversely impace che 
eranaportaeien of a l l goods acroas Noreh America, and ic 
Cherefore urgea denial; healchy eorepecicion, Weyerhaeuser claima 
requiraa a minimum ef Chree r a i l camera. Weyerhaaiiacr adds 
Chac, in any event, because che crackage righcs previded fer m 
ehe BNSF agreemenc will nee give BNSF a real compecitive 
opportunity, BNSF will be unable te provide a real competitive 
choice even in the limited 2-to-l context. Weyerhaeuser urges 
thst we condition any approval of the merger on: (i) divestiture 
to create a thrae-railroad option m ttae Central Corriior-
(2) divestiture te craate a three-railroad option in the Texas 
Gu.,.f Coast reeion (from the Gulf Coaat cc Heo^hia and Se. Louia) • 
(3) crackage righes ee provide a third r a i l camcr option 
from/to Mexico; (4) trackage nghts (or a similar ankngementj 
Chac would allow MRL ro access che Eugene, OR, marxet by 
eperacing becween Kiamach Falls and Eugene, OR, and open 
ineerchange wieh ehe Cener»l Oregon and Pacific Railroad (COfcPR, 
which aervee two Weycrhacuiiei- facilieiea in Oregon); and 
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(5) compecieive condicions in ehe Pacific Coast Corridor 
(Weyerhaeuser supporcs ehe provisions m ehe BNSF aarcemcnt that 
enhance rail-to-rail competition m chae corridor). 

I. -lu Cargill, which merchandises agrieulcural and ocher 
bulk commodicies, coneends chat ehe merger Chrcacena eo c r L c e 
aignificanc cotapecicive picfalls, and therefore urges that i f we 
approve ehe merger: (1) -,e enaure ehae ehe crackage r i a h L 
provided for in ehe BNSF agreemenc will allow effeccive 
compecicion, wc ahould examine che coses chac BNSF will incur-
(2) CO ensure reaaonable aeeeaa co compecieive r a i l opcions, wc 
should require chae a l l UP/SP scacions/juncciens be open co 
reciprocal swicching; (3) to preserve pre-merger jeint-lme 
movemencs, we should escabliah a race guideline making 
presumpcively unreasonable ehe increase ef any OP/SP segmene ef a 
joint movement Co a race (revenue-variable cose) exceeding 160%-
(4) CO ensure chae gaceways now open remain open, wc should ordir 
ehat no gateways new open can be cloaed by UP/SP pose-merger and 
(5) eo enaure ehae UP/SP does not unreasonably refuse access co 
privacely owned cars, we ahould require chac UP/SP mamcain ehe 
preeenc scscus of privace cara on UP and SP. 

T«f?':.,3*S'K I •"••t packing company wieh shipping origins 
m lows and Nebraaka formerly served by CNW, claima chac service 
deemed and racea increaaed afcer che UP/OIW merger. The CNW 
•"^"*L!!rt?L^'**«B^^""' claima. have been marginalized by 
JP, Cheae lines, IBP euggescs, were significanc eo CMW buc are 
"ol^'^^'^^f*"*,^® ^ •"^haais en leng-haul. bulx-
i-nf^2!. w^^?*?iT;"'' '̂*>*'' becauae aimilar 
P-obiems will follow a UP/SF merger, chac merger will lessen che 
adequacy of eransporcaeien eo che public ac IBP shipping origins 
m low. and Nebraska. IBP ehereforc requescs ehae S i ^ a l c CCfc? 
rec.procal awicchmg righcs ae six IBP shippmg origins m Iowa 
and Ncbrasxa locaced on former OJW Imca. 

Oregon Steal K i l l . , Zac. OSM, which concend. Chac, due to 
inadequate infrastructure and the way reciprocal awitehing 
charges are structured, Portland, OR, ia a railroad interchange 
nigntmare, urges that we require (l> that a l l r a i l iBterch«Sn 

l ° S l l r ' ^ **• "P!"," Shippers (including shippera JoSHS 
cr shortlmee; and (2) that a l l reciprocal awitchiM^chargea be 
reaaonacl» between a l l camera. ^wt^iiog cnargea oe 

-T,^ J.«^r Campaay. SLC, which manufactures lumber, 
plywood, and hardboard producta m Oregon and Montana, seeks to 
establish a coi«9>etitive r a i l environment that will b-nefic the 
forest products industry and the Pacific Motthwest, and t L r e L r e 
urges us to raquire: (l) that UP/SP ensure the coipetLive 
posture of Portland area (north ef Eugene) shipperTrelative te 
pricmg; (2) that OP/SP noc immediacely abandoTor deLIi« a^y 
l « l t currenely offera a meana ef flexibiiicy; (3) chac che 
BNSF agraement be e3q»aaded to laelude open interchange fer 
craffic moving from origin* served by SP (eicher direecly or vis 
a shoreline) to destinations served by BNSF; and (4) that OP/SP 
continue OP's nasonable switching agreemant with BMSF. 

STATB « LOCAL »:iyaBJIIWMIfc AMO SSLATSD ZlRnSSTS. Pleadings 
have been filed by a number of state and local goveraaenta and 
related intereata. wa 

Tmxae. Accomey General Morales requests that the merger be 
denied, and contends: that only three Claaa I railreAda serve 
the majority of Texaa, which haa more shippers v-aptive to r a i l 
than any other stste effected by the merger, and alao has more 
s.Uppers served exclusively by either UP er SP: and that the 
merger would reduce (either 3-to-2 er 2-co-l) Class I railroad 
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compecicion for a aignificanc volume ef eraffic involving origins 
and desemaeions m Texas and ac che Texas-Mexico gaecwaya. 
Texas, the Accomey General claims, has more 2-ee-i cxiscomers 
Chan any ocher acace, and cbe Accomey (General inaises thac 
applieancs' definition ef 2-to-l shippers, using pomes racher 
Chan areas, is coo rescnccive. The Accomey General aaserea. 
however, chac economic acudies suggese Chac compecieive harm 
exiaca even m 3-co-2 markecs. The Accomey General argues chae 
combining ehe monopoly cuscomers of SP wich chose ef UP will 
eliminsee che poeencial compecicion chac ofcen exiscs becween 
nearby railreada, and he alao argues ehae ineermodal and aource 
eompecicion are unlikely ce Jse effeccive cheeka on a merged 
UP/SF. The Accomey General coneends chat the BNSF agreement 
does noc addreas che eoaq>eeicive problems that the merger will 
creace, and he euggescs chae BN.rr, as s cenanc railroad, weuld be 
at a coiqpecicive disadvancage and would be further hampered by 
eperacional difficulciea. 

The Railroad Cosmiission ef Texas (RCT). which claims chat 
che BNSF agreemenc doca noc procect compeeieion m parallel UP/SP 
Texaa markeca, recommenda chae ttt deny ehe merger and aaks chac. 
if che merger is approved, we: (1) granc co Tex Hex 
Corpus Chriaci-Beaumonc crackage righcs eo allow ic eo cennecc 
wich KCS; (2) order (a) ehe diveseicure of SP lines m ehe 
Houseon eo Chicago, sc. Louia, and Memphis corridor, ehe 
Dallas/Fort Worth to Chicago, St. Louis, and Menphis corridor, 
tne Dallas/Fort Worth to Houston and South Texas cerrider, and 
the New Orleans to Houston, San Antonio, and Eagle Paas comdor, 
and (b) the divestiture of relaced SP eerminals, yards, and ocher 
f a c i l i t i e s ; (3) require ehae UP/SP agree ee che creacion of 
neutral termmal railroads serving Houseon, Corpus Qirisei, 
Beaumont/Port Arthur/Orange, Dallas/Fore Worth, El Paso, and the 
Ric Grande Valley; and (4) require thac UP/SP, i f ie proposes a 
post-merger Texas abandona«nt, include a l l eraekage necessary eo 
ensure the acquiring entity access to r a i l junction pointa. RCT, 
wnich also is concerned that increaaea in r a i l traffic nay impact 
public safety, requeata that a merged UP/SP be required (5) to 
confer wich law enforcemene officiala, craffic engineers, and 
pu£lic efficiala in cicies and councies chae experience a 
suostantiai increase m the number of daily traina, and (6) to 
install flashers, bells, and gates ac a l l grade croaainga where 
tne maximum tram speed i s great enough to preaent a hazard co 
m-ot=ri6is. 

The Por: of Corpus Chrisci, nocing chac UP and SP aecounc 
for 80% of ehe Pore's r a i l buaineaa and ehae ehe SP-Tex Hex 
routing (via Corpua Chrisci) i s compecitive wieh che UP 
smgle-lme routing fer eraffic moving ever ehe Laredo gaceway, 
aupports ehe merger bue requescs: (i) ehae we iapoae ehe BNSF 
agreement as a condition; and (2) that, i f we determine thac che 
BNSF agreemenc doea noc adequaeely resolve compecitive issuss, we 
granc a third Class I camer aeeeaa to Corpua Christi, including 
access te Tex Hex aad the Pore 

Texas Scace Represeacaeives Roberc JuncJi, John R. Cook, and 
Robert Sauadcrs, believing that the merger will reduce r a i l 
coripetitien in Texas and fearmg that the BMSF agreement doca nee 
suequacely addnss chis coB?)eeitive hara, oppose the merger 
uolees certain conditiona are impoaed: (l) divestiture, te an 
unnamed r a i l earner (a) unaffiliated with applicants, of atmerous 
SP lines, includmg SP's Houston-Memphis, Houston-Mew Orleana, 
.Houston-Eagle Paaa, and Fort Worth-Galveston lines; (t) trackage 
rig.'itB, marketing rights, and diveatiturc ef eertain UP/SP 
Corpus Christi-Beaumont lines on behalf of Tex Hex; (3) traekagc 
rights on eertain UP lines en behalf of South Orient Railroad 
Company; and (4) the eonditions requested by RCT. 
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aupporting r a i l eperatuna withm r a i l yarda, and they arc 
tneretere r a i l employeea' for the purpoaea of 49 U.S.C 11347 
The taska performed by theee employeea, IBT maintains, f a l l L t o 
^!Sd^rL""»"*"N ^ '"hoatlcri^ eld 
groundmen who move trailera and contamere within r a i l varda and 
^ l ^ d :i^L*"'=*' T*"*""'- '2' o"̂ "* operatera who i L d 
unload contamera frem traina; and (3) meehanica who r c L i T 
^oSi equipment. IBT maists that bJcSLe the 
^ f L r r ' ^ i ^ y performed by UPMF employeea arc uniiurte t L 
d^lietlf ^«Lriki??:%:"*'^'^*" ovcr-th??LiS Imck 
arivcra) poaaess s k i l l s that are uot generally marketable outside 

^?^»»try and weuld therefore hav; difficulty findmo 
comparable employment clacwhcre. Reeogaiziag that wTmaJ 
determine that UPMF employeea ara not entitled to mandatory 
Mey Yorh PacK l*ber protection uader 49 U.S.C. 11347, IBT asks in 
of*n5ii*f]!il!?^''* '"P*'" Wty yerK Pogh pmtection in " L r 
49 t T c ^ l s n * ' ) * ' discrationary power under 

,-,-•,1 f^^^J'on Reports. Applieancs, ZBT noces, claim thac UP/SP 
ci^.?«*fl Zi'?^**^!!"' volumes of cargo from over-ehe-road crack 
carnage eo r a i l . These diversions, IBT insiscs, may barm ehe 
public incerese because chey may be obcained in pare by nen-
compenaacory pricmg and becauae, even i f noc ae obcainei, chey 

reaule in eignificant job losses in che mocer cs 7ier 
iS^l^L'r'o. Jh P*"«̂ «̂*« ! ••chanism for monicormg compweicive 
impaces on the r a i l and mocer camer induscries and M services 
CO Shippers, IBT requescs chac we condicion any merger approval 
tL'"!?'"^"',^''*^'^'' *̂ «̂ semi-annual public iepS^I iSdic^mg 

<*-^reed from track eamaSe and the r a L 
of reeum (racio of reveaue eo fixed coses) for Leh cargo. 

Traasportatiea«Ciwmiii]icttieBS Zacezaaticaal Oaiea. TCO 
fears chat the merger will have bread aacicompecitive affaeta-
L ' - h r S e ^ ^ ^ ^ h T ^ claima, will . o a o p e l i z r ^ ! i r a * f ! " m L e h 

" t P . . " " " ^ virtually a l l traffic to aad from 
Mexico, and will dominate the transpemation ef o a r t i L l a r 
-h^-"sp•wl?f'f^?' ' I t^- P l f - ^ o r ^ d petracSi.I^ni~^?Se elaim 
« .Hi^^ tnthouc ehe merger, TOT inaises, i s noc L l i d 
SP, m TCU'S view, simply does no? face ehe diacLce likelihood' 

-L'S!rorrfj:- 1'*̂^̂" '̂̂^̂  -̂p*"-' coieiSi ?£e 
r S a ^ f* wf-"iJv^o™?^!! '̂ ^̂  «li-Proporer!Le. 
X ^ l ^ l r? * °° employees whe eieher work in certain 
crafts (especially the clerical craft) or reaide m certam 
L L * ' t , l i r ? : " ^ ~ ^ ' f ' C*li«oraia), And e S r i L w tlVchea. TCU t i^^p^i^^ Ŝ LSL'̂ TcĴ LsSJi JSt"iTLe"* 
S3Li!fiS% t̂iin:̂ " ^ -
p̂ '̂ Ld-̂ iiir̂ L-s-̂ L'-in̂ rSiinL-rĵ L̂ ^ sis-J: 
withia aad outside the r a i l i L motor c S L i e r J L S S r J i S Th^"" 
merger, TO adds, wi l l aet only combine tbe L t f ^ S S S S L t s Sf UP 
•nd SP, i t also wi l l combine their motor subsidiarlM^whiL will 
lead to tbe overall consolidation of the motor^arriL m ^ t H ^ 

OT/S'riirr J!s "iiusiv.'ŝ L "rij'a^ ŝ̂  
. " ^ ^ tracking latensts . TO, which supports thr 

conditions requested by ARU, IBT, aad TCD i a a i i S ^ S t - T ^ - K -
p r a L i t m n T ^ .pprovare. the . e i g « w I S - a S S T " ^ ^ r * * 
Sre n o t " 2 5 ; i c i L r ? ^ ^ « ! : i i I " "''^ ^"rii T>nrt benefits 
-111 •«r - i c i en t (TTD mentions in particular the case wberc an 
employee chooses not Co seecpe a craksfer assigameat)* â d TO 
therefore eontenda that we should award OP/SP'rra i l i n T L t o ? - 67 
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employees protective conditions'that go beyond fff" °̂rk Dq{;)̂  
And, TTD adds, we ahould not allow applicant, te abrogate or 
modify CBAs through the misapplication of 49 U.S.C. 11341(a). 
That, TTD maintains, would amount to a aeizure ef private 
contract nghts under the pretense that CBAs are an impediment to 
the successful consummation of an approved railroad trana'iction. 

Oalea Leeala. John D. Fitzgerald, a United Transpertation 
Union (UTU) general chairman for certain BN lines, opposee the 
merger movement in the Western District (the consolidation of the 
four major carricra into two, BNSF and UP/SP), aad urgea us to 
con.idcr the UP/SP merger en a conaolidated baai. with . reopened 
BN/SF merger proceeding. Mr. Fitzgerald also opposes the 
provision in the BNSF agreemenc in che present pracccdiag that 
involves ehe granc co UP/SP of crackage rights becween Saunders, 
WI, and Superior. Wl (overhead righcs only, wieh seccss co MERC 
Dock in Superior), and over che Pekegama cotmcetien ae Saunders. 
These nghca. Mr. Fiezgsrald fears, will enable UP/SP Co divcrc 
craffic from BNSF. and will ehereforc adveraely affcee BN 
employee.; and he ehereforc raq\icic. tbst BN employee, adversely 
affected by the Sub-No. 1 trackage nghts receive full 
New York Deck protcccion, including an iB^lcmcncmg agreemenc 
With UP/SP and i t s employee organizaciens. 

Charles w. Downey, a UTU general chairman for lines of SPCSL 
and GWWR " fears Chae che egreemene applieancs enecrcd inco 
With GWWR, by altering radically ehe preacac work arrangemcnra 
applicable eo SPCSL and GWWR operacions, will wreak havoc upon 
the rights of persons employed by SPCSL and (JHWR in che Chicago-
St. Louis temtory of the former Chicago, Missouri fc Weseem 
Railway Company (CMW)." Mr. Downey, fearing thac ecx-cain work 
now performed by SPCSL employees will be cransferred co OHWR, 
msiscs Chae faimces co employees of boch camers requires chae 
an implemencmg agreemenc be arrived ac for the (WWR agreemenc 
prior CO censummacion of Che UP/SP atergcr, and chae che (!WWR 
agreemenc be aubjece ec che full reaeh of the Mew York Dock 
conditions. ** 

*' Mr. Downey's Iste-filcd ststement was accompanied by hia 
CWD-i pecicion for leave eo ineervene and co become a party of 
reccrd. The pecicion will be granced. 

" Mr. Downey coneends, smong ocher thmgs, that tbe 
present work arrangemente were 'paased upon* by the ICC m ita 
decision m Rie Grand. Induecries. Ine. et al.--Purehaae and 
Trackage Riohf--Chieaee. Missouri fc We.tem Railwav Cenaanv Lme 
Setween St. Lotiis. MO »nd Chieaao IL. Finance Docket No. 31522 
IICC aerved Oct. 31, 1969) (slip ac 2-3). •Passed upon* is 
noe an accurace charaecerizacion; cbe ICC singly neced ehae 
certain arrangemente were consi.tenc wich etae condicions ie had 
impoaed m approving ehe acquisicion, by SPCSL, ef CMW s Chicago-
St . Louia '> me. 

•* '.n cheir OP/SP-250 response eo Mr. Downey's ceoncnes, 
applieancs concend: that aothiag m the OHWR agreement alters 
the allocacion of swicching re«peasibilicy between OWHR aad SPCSL 
m the Granite City, Zl,, ana: ttaat the OHWR agreement doea aee 
craa.^fer co (JMWR rasponaibiliey for serving ttae Alton Branch, bue 
merely commits the parties to evaluate such a transfer, and that 
SPCSL pcars<3nnel affected by any sueh future transfer will receive 
labor proeecrion; and chae the (AfWR agreement merely.^reacrvca 
ehe scacua que ^ nullifying a proviaion of the 1969 OHWR/SPCSL 
arr.<ngemenc under which eperacing reapo.isibilieies would change 
I.' OWHR were acquired by a Class I railroad. With raspect to 

(continued...) 
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s « u t h f i ^ ' * ? " Po"*-̂ * :̂ • tmr general chairman for --ne Ucon fc 
souchem, fearing chac ehe operacions envisioned by applican-i 
Senifl n'tL*'*'"'^ P«"onnel employed by Che A i s T S ^ J ^ r i L denial ef che merger and che Sub-No. 3 pecicion. 

d . n i . f ^ ^ f ^ f h f " l i n o i s legislacive direceor, urges denial of ehe chree propoaed Il l inoia abandonmenea. 

Dan Pocoshni*, ehe secreeary of BLE's Division 892 (OT i m . . 
i L ^ ^ ' t h f r * " ^ ? / ! ! ' ! ' '̂̂  oonnecnen imh c L S r i i r 

-„H„ f f FARTIBS. OOJ, DOT, OOD, OSOA, and OCL have 
aubmieced commencs m chis proceeding. 

Oai tad Statee z>epartMac of Justiea. DOJ coateads that che 
merger would have s-to-2 er 2-te-l impacta in huSredTof t L f f L 
corridors throughout the West, involvmg such commodities I s wo^ 
P : : f " " « ' / « « " ' » ^ 1 ireight. sgncu l tuLl p r o d u ^ I r a S " d 
e-eel. and plastics. The BNSF agreement. OOJ notes wil l not 
remedy the loss of competition m any 3-to-2 m J k " wd? SS!' 
t t t l f ° L ' ' " ^ ° " * '•••ons (includmg an excessive cimpeLatmn 
rate, inadequate guarantees to ensure aervice qual i ty^^d o t L r 
factors that reduce BNSF'a incentive to compete L m J ' t " 
" ? = ? * ? • *'^»"" provided for m the BNSF element) BNSF ia 
unlikely to be an effective competitor ever** the 2-t6-l 
corridora. The BNSF agreementTDOJ insistS, L n ^ l J s^ 

oCe-sf^StM^r?^' correct^ by^mposmg 
oversight conditions or monitoring. And the merger-relat^ 
efficienciea claimed by applicants, DOJ adda ar i L s t l y 
Z l l l * ' ^ ' ^" •"y "v^nt. are not enough to outweigh the 
proaacie anticompetitive effecta ef the merger. The ilJims that 
an independent SP would net be a viable cenLtitor DOJ i ^ - . 
are unfounded. SP, DOJ claima, is net a Uiling firm^ifS^ L. 
well-establiahed antitrast definition; L Ls wceiMfullJ^LmL 
capital m recent yeara; ite operationa have alraad? atow^ It^ 

c « r f L w f r ^ * * ^ "̂"̂  " P " * ^ «xpenditure., iL ludmg i S ^ ^ e d 
caah flow from operation., potential additional berrowme and 
^ " L l ^ " * ? h ' " ^ ' ""^ •«*d-rional raai aetata a a l e r J ^ ^ w L And 

ĥ i L̂ "eveL̂ %L'LŜ 'L̂ !irS IML* Sr°?L*e*Jfi-:LL"L̂ n 
L:=:LL%'.L̂ d"L''SLLS'̂  -̂ ^ cLcSLL'hi? 

probiê ' t-L-r̂ Lî riiuL* L̂* SriLqirt.'fĴ -diL̂ 'eLTwÎ ^̂ *̂ 
d-™i! " ^ J ^ ^ -hipper. would otherwi.e face a mSkopoly oi l 
duopoly. COJ maists that the divestitures must mclude L th. 
very least: (i) one of ttae twe parallel aorS/ieifh ? S i e : f ^ 

** (.. .coatiaued) 
Mr̂  Downey's request that we require etaac an iaplemeaeing 
agreemenc be arrived ac fer ctae OWHR agreemenc priOTce 
! S S ! ^ ^ t f r °' •*''•'' •PPlio-nt. coSciS t L t ae 
implementing agreement i . needed at all because Bothiae ia the 
J^Secrto":^" ""^^^ existmg operations. ^ ° L S 
! Pl.^ ^° Downey's request that Mew York p„f.ir be aonli.d t« 
the GWWR agreement, applicants contend thit if My of S " 
operating cha.ngea that concem Mr. Downey are ever imni 

e'f chriLSil̂ "?'̂ '̂ '̂  «ui" LiSiS"Ŝ :Ji„t 
Itnltt •^f?«*"<* l^hor proeeceive condicions ebae applicaniT expecc will be impoaed in ehia praceeding. ff^*<imut.m 
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ehe Gulf Ceaae eo che eascem gaceways, specifically the routes 
radiating from Houston, north through Lieele Reck and Memphis co 
sc. Louis; eaae eo New Orleans; west eo San Anconio; and souch eo 
Brownsville; (2) one of ehe ewo Ceneral Corridor roueea from 
<3akland Chrough Sale Lake Cicy and Denver eo Kansas Ciey; and 
(3) auffieienc lines eo preaerve a chird mdependenc coemecicor 
bce«»een Los Angeles and ehe eaaeem gacewaya, particularly 
Chieago. And, DOJ adda, a l l ef theae diveatitures muae be ec a 
earner ocher chan BNSF, which ocherwise would be che only 
eompecitor of the merged OP/SP throughout ehe Wese. 

OBitad Btaeea Oepartseat ef Traaspertatiea, DOT believes 
that the largely 'parallel' OP/SP merger will substantially 
reduce competition in large regions of the coimtry. DOTs 
concem, however, is not with anticompetitive harms of the 3-to-2 
^•rmty; two independent railreada, DOT believea, are usually 
sufficient te maintain vigoroua eoe^tition. OOT's concem, 
rather, is with sntieompetitive harms ef the 2-te-l variety The 
BNSF agreement, DOT concedes, addraaaea sueh harma, but OOT 
contends that the agreement i s flawed because the trackage righta 
provided for m the agreement will not allow BNSF te conduct a 
completely mdependent operation on an equal tooting. Trackage 
righta, DOT acknowledges, msy allow for two-railroad competition 
in other cireumatane.s (if traffic volumes are lower and 
distances are shorter, and i f there are, ultimately, other 
suitable railreada), but DOT msi.t. that, in the circumstance, 
e. t i i i . caae (where the traffic volume, are huge and the 
di.t.nce. mvolved are enormeu., and where there ia no other 
remotely comparable railroad in the We.t), the trackage right. 

25ci" .greement are simply inadequite. And, 
DCT add.. BNSF . .tance m t h i . proceeding raiae. questions about 
.he Bcriousness of its intention, to compete aggreaaively. DOT 
therefore oppoee. th. merg.r unl... we impoae condition, to 
require: in the Texa. Cemdor. (from Houston west tc 

to HcB^his, east te New Orleans, and south to 
Brownsv-j.1. - and from Dalla. .outh te San Antoni's), f ̂ at one of 
-'h! r^^"*! he dive.ted." OCT'S praferred solution m 
-ne Central Comdor (from the Bay Araa to west ef Denver) i s to 
s.rengthen ehe BNSF Crackage righca racher chan requiring 
diveseicure of one of che parallel linee. 

The d.'vveseieure OOT envisions will require ehae OP/SP 
retain accaaa from San Anconio eo Eagle Paaa chrough haulage or 
tracxage right., and, on ehe Placedo-Brownsville segmene. will 
req-aire only eh» cran.f.r ef SP'. crackage righea. 

•* DOT coneenda thac diveaeicui-e ia noc ehe opcimal 
•olueion in ehe Ceneral Comdor pr ncipally becauae ehe segmene 
from Che Bay Area ce Sale Lake Cic> generacea relarively l i L l e 
crattic ef ics own, and ia thua dependene on overhead fraighc. 
DC. argues ebae only applieanca and BNSF, and noc MRL, have 
eufficienc gaehermg Imea co operace aa effeccive General 
Corridor compecieers. DOT wherefore arguea againse Ceaeral 

diveacieure and urgea ehat, if tbe merger ia approved, 
the BNSF General Corridor crackage righes be seLagthenid in a 
faahion thac will make BNSF lea. of a 'cenanc' and aon of a 
riSh?i°^ .L.°?^J"2.'"'*' •l^,P*"icular, that the BNSF trackage 
right, be -odified by: establiahmg a two-tier traekagc righta 
:ee, with both an up-frone 'fixed fee' (for fixed coses) and a 
uaage fee (for vanable coses); praserving build-in/build-eue and 
cranaloadmg opcions along ehe encire screech of traokage righta 
without time limit; and raquinng OP/SP to open i t s contracts 
With central Cemdor shippers at 2-to-l points until BNSF haa 
access to 50% of the traffic. DOT also suggests that we should 

(eeatiaued...) 
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Oaited States Departmaac ef Oafeaae. DOD noces Chae ehe 
Aneriean r a i l necwork is an imporcane elemene of ehe nacional 
defenae cransportation mfraatructure, and chac UP and SP (which 
cogecher serve 46 DOD facilicies) are Cwo ef ehe railraada whose 
lines have been mcludeil m che Seraeegic Rail Cumdor Necwork 
(che necwork of commercial r a i l lines ehae have been deemed 
imporcane to national lefenee). DOD, noting that UP/SP would 
continue to provide ra i l service to these DOD faeilitiea, 
indicates that the merger would therefore be compatible with a 
strong national defenae transportation mfraatracture. DOD 
further mdicatea that the propoaed abandonmenta would net 
adveraely l a ^ c t either specific DOD installations er the 
Strategic Rail Comdor Net%rork. OOD, however, is eoncemed 
about the 2-te-l impact at aix DOD installatiena: Pine Bluff 
Arsenal, at Pine Bluff, AR; Red River Army Depot, at Defense, TX; 
Lone Star Army Anmunition Plant, at Defense, TX; Sierra Azmy 
Depot, at Herlong, CA; Sharpe Army Depot, at Lyott, CA; and 
Defense Depot Tracy, at Lathrop, CA. DOD concedea that the BNSF 
agreement provides tbat BNSF will be able to provide ceo^titive 
eerviee to a l l 2-to-l customers, via either trackage righta, 
haulage, ratemakmg authority, er ether mutually aceeptable 
means, and DOD further concedes that the BNSF agreement allows 
BNSF to serve the Pme Bluff Arsenal. DOD claima, however, that 
the BNSF agreement apecifieally precludes BNSF access via 
trackage ngh-.-.s to Defense, TX, and Herlong, CA, and that ehe 
agreement appears not to include ehe crackage righca neeeaaary 
for BNSF Co ae.-ve Sharpe Army Depee ana Defenae Depoe Tracy. DCD 
adds that i t has not yet worked out with UP/SP the specifies of 
how BNSF (or another railroad) will actually provide compecieive 
access at the five installations not provided for in the BNSF 
sgreement. Such specifies, DOD insists, should be in place prior 
to approval of the merger. 

Uaited Statee Departmaat ef Ajrieulture. USDA i s eoncemed 
t.'iat the merger will allow UP/SP *nd BNSF to dominate Che Wesc, 
and IS eoncemed in parcicular tliac eheae cwe railroads will 
control a l l movementa of wheac from che Lower Plaina Statea 
(Kansas, Oklahoma, and Texas) to Gulf ports and Mexican gaceways. 
The BN/SF merger, JSDA claima, reduced competition for many 
s.lippers in ehe Lower Pl.^ms, and USDA fears ehae a UP/SP merger 
alec Will reduce con^eicive optiona and alcemacivea for many 
anippers in chis region. A UP/SP merger, USDA adds, alao has che 
potential to affect adveraely U.S. compeciciveness in foraign 
trade, particularly to export pomta on the Gulf, Pacific Coaat, 
and Mexican gatewaye. USDA therefore oppoaea the aMrger. 

united States Oepartaaae ef Labor. Praaervin^ cempecicien 
m ehe already coneencraced r a i l induaery, OOL mdicaees, is 
vital eo buameases and cofflmunieiea and ensures cencinued job 
opportunieies for railroad employeea, and OOL chcrefera urgea us 
cc examine che impace ehae che merger will have en r a i l , mocer, 
and ocher employees and en che coesBuniciea in which they live. 

rZLZms MOT PRZVZOUSLT KimiMCBD. We tum now 
to filings aet pravioualy referenced rcspectmg the 17 line 
eegments for which applicanta aeek abandonmene (in some 
inatancea, abandoament and dia'.oneinuance) auchorizacion. 

" ( . . .continued) 
establish m advance formal annual procedurea eo review the 
effectiveness of che crackage righca ao modified, and be prepared 
Co order diveacieure er eransfer of che modified crackage righcs 
eo anocher railroad. 
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Ceneral Coesnenes: RTC. Rails co Trails Conservancy (RTC) 
aaks chac wc impose: conditions to maximize opportuaiciea co 
preserve r a i l corridors for r a i l banking, interim t r a i l uae, and 
other compatible public uaes; and appropriace public interest, 
public use, environmental, and hiatorie preacrvation conditiona 
as well. Without such conditions. RTC wama, approval of the 
merger would conatitute a major federal action with significant 
adverae environmental impacts, and would the:rv''.ferc require the 
preparation of an environmental impact statejic^^t (EIS) . RTC alao 
auggeats that, bacaua-! opcrationfi arc likely te continue fer some 
time on many ef the :ince for which rbandenment acthorizatien has 
been eought, i t would be prudent to .vsue CITUs and KZTUs 
(Certificatea and Noticea of Interim Trail Uae er Abandonment) 
not for the customary 160 daya (aubject te extcasiea) but inatead 
for a 2-year period. RTC tberefora requeats that we impose on 
a l l m<!rgcr-rclated abandonments two conditions, each effective 
for a period of 180 days following the date UP/SP actually eeaaca 
to uae the relevant line and otherwiaa consummates an 
abandonment: (1) a condition praserving our jurisdiction te 
issue r a i l banking er ether appropriate orders; and (2) a 
condition barring UP/SP from disposing of or otherwise 
transferring (other than for public use) any raai estate 
interests, bridges, culverts, or similar scraccurea.'^ 

General Conmcncs; Applicants. Wieh respecc co ehe Celorade 
abandonmencs, applieancs scace chac Chey are willing eo negociace 
crail use (i) wich ehe Scace of Colorado or ics designees, and 
d i ' wich any ocher pareies chac have filed crail use requescs, 
sc long as che Scace of Colorado is agreeable co negociaciena 
With such pazties. Wich respecc eo che non-Colorado 
aoandonmenca, applieancs scace chac Chey are willing t j negociace 
tr a i l uae for a l l of ehe lines eovered by crail use requescs wich 
any or a l l of ehe parcies ehae have made che requescs. 

Colorado Abaadoafflcncs. Scacemencs respeceing che Tewacr-
NA Junction, Sage-Halea-Leadville, ar.d Halea-Caflon Cicy 
anandonmencs have been submicced by varioua pareies. The Cicy of 
Florence, Che Tranaporeacien Commiecee of Colorado Councies, 
Zr.c.. and CLUB 20 (a Weseem Colorado coalieion of councies, 
connunities, businesses, and individuala) claim chac cheae 
asandonmencs would have a devascacmg l a ^ c c in an area ehae 
relies heavily on r a i l . The Ciey of Florence Cherefore requeacs 
tnat we condition any appraval of Che merger by requiring: 
(1 t.hat the erannconcmencal mam line Chrough ehia cemdor be 
retained (perhapa by diveseicure co anocher railroad); (2) chac 
UP/SF provide a 24-moneh period following final merger approval 
tc allow scace, lecal, and privace encieies eo formulaee a f lan 
for the comdor and ce secure financing for ehe purchase of ehe 
track and improvenwncs; and (3) chac UP/SP granc tbe State cf 
Colorado er ita sxibdivisions a right of f i r s t rafusal for che 
purchase of the eorridor. The Cicy of Fraica, which is eoncemed 
chac che abandonmencs will resulc m a massive less ef railroad 
and relaced joba new based ouc of Grand Junceion. asks thac wc 
reject ehe merger unlesa UP/:>P recama a l l exiscmg jobs and r a i l 
aervice m the Hesa County/Grand Junceion area. The Colorado 
Rail Paaaenger Associacion supporcs ehe merger hue opposes ehe 
Colorado abandonnwncs, and aaks chac we require UP/SP to s e l l the 
abandonment lines to interested buyers. 

A stacemene respecting the chree Colorado abandonmencs waa 
aubmieced joincly by che U.S. Deparcment of Agriculture, Rocky 
Hountam Region, and the U.S. Department of che Incez'ior, Bureau 

incerese 
Hadiaon Councy Transie (MCT) supports the two public 
conditions requesced by RTC, 
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of Land Hanagemenc. Colorado Scace Office (colleccively, the 
Agencies). The Agencies note chac. upon abandonmene, ehe 
Uniced scacea will acquire, by reversion, much ef ehe righc-ef-
wsy of ehe chree Colorado lines. The Agencies enerefore requesc 
chae we impoae en eheae abandonmencs cercam eendiciena requiring 

. ehe Railroad: (i) eo resolve eiele encumbrances (i.e., clouds on 
cicle) unaccepcable co che Uniced Scacea; (2) to mveneory a l l 
ucilicies, fiber epcic cablea. and ocher linear uaaa wiehin che 
nghca-of-way, and co noeify ehe owners/managere ef cheee usee 
Chac chey muae apply for auchorizacion fer any poreion ef ehe 
nghc-ef-way creasing Nacional Forese Syscem landa er Public 
Landa; (3) eo aeeeaa and remediaee hazardeua maceriala and coxic 
apills along che chree comdore, aa neceasary; (4) co clear che 
nghCB-of-way ef any craah and diecarded er abandoned equipmene 
mcluding railroad ciea, lighcs, and switches- (5) te inventory' 
and claasify, in consultation with the Agencies, a l l bridgea, 
crossings, and culverts for retention fer public use er removal 
by the Railraad; (6) to include a statement m any deed er 
transfer ef property to a aalvage operator er entity, that the 
transfer does not include any lands or intaraat in landa owned by 
the United Statea; and (7) te obtain eenctirrence from the State 
Historic Preservation Officer er provide a formal Determination 
of Eligibility for hiatorie sice evaluaeion. 

Towner-NA Junction Line (Colorado). Of a l l ehe abandonmenca 
proposed m ehis proceeding, ehe To%mer-NA Junceier. abandonmene 
has generated by far the most intense oppesieien, and ehe 
mtensiey of ehis opposieion has been greacese m Kiowa Councy. 
Statements protesting che Towner-NA Junceion abandonmene have 
been filed by, among ochers, che Kiowa Councy Beard ef Councy 
Commissioners, Kiowa School Discriee Ne. Re-2, ehe Town of Eada, 
the Town of Haswell, and numerous individuala, including, but by 
no means limited eo, many members ef Kiowa Councy WIFE (Women 
Involved in Fara Economics) Chapcer 6124. The abandonmene, ie is 
argued, will have a devaaeaeing effecc en economic aeeiviey in 
Kiowa Councy becauae farmers and grain elevaeors raly encirely 
upon ehis line for shipmenc of grain te market. The direct leaa 
o. tax reven.e, le ia furcher argued, will aeverely cripple al"' 
iocai govemmene operaciona, including che schools (Plainview 
sc.'joc-, for exanple, which la one ef only cwo schools m Kiowa 
County and which haa an enrollment, fer kmderga'-en through 
12th grade, of approximately 66 atudente, stand, ce lose $75,268 
ann-ja-ly if the To«mer-NA Junction Lme la abandoned) . Roughly 
23% cf Kiowa County a tax revenue la derived from the r a i l lme 
ana r a i . uaage, and ether loeal governmenta within the County 
a-ao are funded, in seme meaauie, by ehe r a i l line (Che Town of 
Haawell, fer example, which has an annual budgee ef $35 000 
fears ehe loss ef ics $1,000 annual r a i l assessmcnc). Parties in 
Kiewa Councy ge.ierally urge cbe denial of boch ehe merger and the 
abandonmene, alchou>rh a tnw aak, in ehe aleemaeive, chae the 
abandonmene, i t appi-oved, £>e delayed eo allow local coBmuiniciee 
cime CO respond ce ehe less ef r a i l service and cax revenue. 

Opposieion eo ehe Towner-MA Junceion ab«ndonmene alee haa 
been expreaaad by parties based in Crowley County, including the 
Crowley Councy Board ef Councy Cemmiaaienera and the Towna ef 
Crowley and Olney Springs. These partiea argue that the 
abandonmene will have a devaaeaeing economic i ^ c e in Crowley 
Councy, boch in terms ef r a i l service (becsuse local feedyardi 
depend en rail) and m terms of tax revenue (Crowley County fears 
the less of the roughly 15% of i t s tax ravenue that i s derived 
-rom this l..ne; the Town ef Crowley fears the less o£ 3tt of i t s 
own tax baae). Opposition to the Towner-NA Junction abaadonment 
a-ao haa been expreaaad by partiea based outside of Kiowa and 
Crowley Counties, mcludmg tbe Prowers County Beard ef County 
Commiaeionere, which maintaina that the r a i l line i s a vi t a l 
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economic link for a l l ef Southeast Colorado. The abandonment of 
the lme, i t la arg~jed, will i«ad uo a decline m economic 
activity, which will cauae at least aome local buameases to 
Close and aome lecal residents te lesve, and the leaa of even a 
part of the tax baae may cauae a deterieratioh of the aervicea 
provided by local govemments at a l l levela. -ervice. 

Trails Act statements" respecting the Towner-NA Juncf^on 
..me have been filed by RTC and by the State ef Colorado, actmg 
ty and through i t s Parka and Recreation Department. •='̂ "»s 

Tennessee Pass Liae rccJorade;. Applicanta generally 
add.-eas the Sage-Halta-Leadville and Halta-Caflon City L i n L 
sap*rately (and have filed a pecicion respeceing the former aad 
an i.pplication reapeetmg the latter), but aumeraua partiea have 
asfessed them aa a package. As previously aoted, we refer to 
the two lines collectively as the Tennessee Paas Liae. 

The Town of Avon insists: that the Tennessee Pass Liae i s a 
single coiitinuoua line; that aegmencaeion of ehe administrative 
proceas mto a petition and an a-pplieatien la araifieial aad 
ae ves only to aubject the Sage-Malta-Laadville abandonment to 
lees vigorous scrutiny than the Halta-Caflon City abandonment- and 
that lesa vigorous scraciny ef ehe feraer i s noc in che public 
incerese beca.iae chac segmene is che mere environmeneally 
sensitive of th* two. The Zown ef Avon further insists that 
parties; should be permitted to produce evidence coneemj.ng the 
impact on atate and local highways and reads that will result 
-roir rail-to-track diversions cauaed by the Sage-Malta-Leadville 
abandonment; and should be afforded the opportuaity to eeatrevcne 
Che claims made by SPT and DROW chae the Sage-Halta-Leadville 
Line IS economically non-viable. The Town ef Avon therefore 
urges thac che Sage-Halca-Leadville peticien be denied, ehae ehe 
Terneeeee Paae Line be treated as the single entity that i t i s 
and that the entire lme be the subject of the application 
heretofore filed with respecw to the Halta-Caflon City segment. 

rh.'?;!!* f^"^ Arkanaaa Area Council of Ooveraments, composed of 
Chaffee, Lake, Fremont, and Cuacer Couneiea and a l l local 
municipalicias, opposes Che Tennessee Paaa abandonmene and aaka 

"•condition any approval thereof by requiring UP/SP: te 
c-.e- .he entire line for aale aa a unit; i f aegociacions for 
sa.e are unaucceasful. co r a i l bank cbe line; and co leave the 
.rack ir. place (en the Tenneaaee Paas Lme and alao on the 
Towner-HA Junction Line) fer 24 montha after approval ef the 
r!H^*r,*^'*i^*' poa:.tiona have been taken separately by Fremonc 
a.nd Chaffee Couneiea, alchough Chaffee Councy alao hie requeued: 

**•• ̂ * ^' either abaadoaed or r a i l beaked 
**• to perfom an Envirenaencal Assessmene' and 

CO implemene a plan for removal ef a l l hazardeua waate, and that 
bonding be required in connection therewith; and, ia order to 

Pf°P««y taxea, thac UP/SP be required ee establish 
a erase fund ef ncc less chan $1,750,000, wieh che ravenue 
cherefrom eo be apporeioned eo Chaffee Councy, the Town ef Bjena 
Vista, the City ef Salida. aad a l l affected i ^ L a l districts 

Abeadoameat of the Teaaessee Pass Uae i s opposed alao bv 
various addltioaal partiea, iacluding E.R. Jacobsen (co-ownerof 
^ne tamily ranching enterprise known aa Deep Craek Ranch) and 
AA«- Limited Liability Company, whe contend that lecal traf f i c 
does m fact move on the Terjjessee Pass Liae aad that an 

. " "Trails Act sestemcae' is a 49 CFR 1152.29 atatement 
• L u use'"*** •••"»• financial responsibility ior interim 
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abandonmene will cherefore hurc local" shippers. The Tennessee 
Paas abandonmene is opposed alsc by E.w. Wotipka. who concedes 
that local traffic is prabably insufficient to justify the line's 
continued existence but who contends chae ic i s unwise ee deseroy 
a viable aleemaeive main line on shore-eerm grounds in ehe face 
of rapidly changing and unprediceable economic condiciena. The 
Tenneaaee Paas Line, he arguea, is a well-maintained, fully-
aignalled, CTC eonerolled mam line Chae has epera*ed, 3% grade 
and a l l , in compeeieion wieh UPRR for more chan a w^neury. Eagle 
Councy, Lake Councy, and che Towns of Red Cliff, Mincum, Vail, 
Avon, Eagle, and Gypsum scace cbae chey will make an Offer of 
Financial Assiscanee (OFA) eo purchase ehe Tennessee Pass Line. 

RTC noces chae chere are ewo Superfund sices along er near 
ehe Sage-Halca-Leadville Line (che Califomia Oulch Superfund 
Site in 1/eadville, and che Baiyle Mine Superftmd Sice m Hmtum) 
and another Superfund site alo.ig er near the Halta-Caflon City 
Lme (the Smelcertown Superfund Sice m Salida). RTC further 
noces ehae UP/SP will own an mcerese in certain alag piles at 
Leadville which may contam toxic material, and chae aome 
material from che slag piles may have been uaed aa ballase en ehe 
line. RTC maineains -hat, because the presence of Superfund 
Sites or known toxic contamination can be decrimencal (in eerma 
of che legal in^ilieaeions) co a l l pareies in che concexe of an 
abandonment proceeding, aome baseline information is vital to 
enaure that a timely r a i l banking arrangement ean be reached. 
RTC therefore requests the issuance of a condition te require 
t.'iat UP/SP, withir 180 days of abandonmene auchorizacion, provide 
the State of Colorado and RTC a Phase I environmental survey 
.prepared by an inde:»e«:dent third entity) identifying a l l 
possible toxic centamiMtion on the eorridor. RTC adds that, 
snould the Phaae I surv-y report indicate petejitial problema, 
further aite-specific sampling may be neeessary to charseterize 
such problems as exist er to verify that no problema exist. 

The Colorado Oepartment of Public Health and Environment 
(CDPHE) and the United Ststes Environmental Protection Agency, 
Region V I i : (Region VIII or EPA Region V I I I ) , which, like RTC, 
are intereated m Tenneesee Pass environmental mattera. requeat 
that UP/SP be required to perfora, prier to approval of the 
abandonment, a 'remedial invaatlgation' to determine the nature 
and extent of contamination at and emanating from the line along 
t.ne entire Tennessee Paas corridor. 

The Leadville Coalition, repreaanting the Lake Cotiney Board 
of Commiaaioners, ehe Ciey of Leadville, and varioua ocher lecal 
intereete. has indicated its concems regarding the California 
Gulch Superfund Sice aad ocher aicea aa well. The Coalieion, 
believing Chat further riak aaaeesmene addressing eonccmplaeed 
uees of the Tenneaaee Paas Line i s neeessary, aaka chac we defer 
a deciaion on che okerger and ehe abandonmencs uncil a compleee 
Consene Decree and a Final Record of Decision are sneered by che 
Environmental Pratection Ayency (EPA). 

Sage-Halca-Leadville Liae fCoJorado). Traila Aet atatementa 
reepectmg the Sage-Halta-Leadville Lme have been filed by RTC 
and by the State ef Colorado, acting by aad thraugh i t s Parks aad 
Recreation Department. Vail Associatea, Ine. (Vail), whieh 
operaces aki reaores in ehe vicinicy of the Sage-Halca-Leadville 
Line, envisions chae the line might be used, in whole or in part, 
for passenger service and/er as a t r a i l ; and, to tUia end. Vail 
has filed a Trails Acc scaeemene and alao haa indicated an intent 
eo acquire ehe line, m whole or in pare, under &FA praeediirea. 

Viacom Incemacional Inc. (Viacom) indicares ehae ic ia 
performing an environmencal cleanup ae che Eagle Hme sicu, 
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several portiona of which are adjacene eo ehe Sage-Halca-
Leadville Line. Because of che proximity of ehe line te the 
site, and Viacom's need to use and/or cross DROW/SPT propercy to 
acceae the site, Viaco^ requescs Chat cercam condiciona be 
impoaed on any abandonmenv or diseoneinuance (and alao en any 
diveseicure or seie ee another railroad). (l) Viacom indieaces 
thac any aceion we cake muse be condiciened eo praserve Viacom'a 
acceas co che Eagle Hine aice aa well aa ics abiliey te perform 
required sampling and meniterix\g. Viacom also requests the 
opportunity to participate in aî -̂  diacuaaiena eonceramg the 
fmal disposition of the raiiroaa property in tbe area of the 
Eagle Mme aite. (2) Viacom believw: that any t r a i l uae in the 
Eagle Mme aite area must be conditieted so that the remedial 
actions that have been aecempliahed ae that site are prateeted 
from public mterference. There are, Viacom aotes, aumerous 
pumps, culverts, and other water management faeilities located in 
the Eagle River (Unyon in .and near Belden, and ic i s c r i t i c a l l y 
important that these faeilitiea net be disturbed er mterfered 
with by curioutf hikers. The most practical aolution, Viacom 
indicates, would be to sveid placing a publie aeeeaa t r a i l along 
vhe right-of-way m the canyon. 

Malta-Ca/ion City Line (Colorf.do!. The Halta-Caflon City 
abandonment haa been proteated by Colorado State Rep. Ken 
Chlouber, who fears that this abandonment will have an adverse 
impact on the economy in the region aa well as m the State of 
Colorado as a whole. Rep. Chlouber mdicatea that the r a i l line 
provides the only practical means for transporting ere eut of the 
mountains the local two-lane highway, he adds, is not large 
enough to accommodate traclcleada of ore; and the abandonment of 
this line will thus cripple the loeal mmmg induatry. Royal 
Gorge Scenic Railway, a narrow gauge tourist railway, haa 
indicated i t s mterest m ruzumg a coxinsc railroad along che 
IC-mile rouee frem Caflen Cicy through tbe Royal Gorge to the 
Parkdale Sidmg. Trails Act statamenta respecting the Halta-
Caflon Cicy Line have been filed by RTC and by che Scace ef 
Cclorado, acemg by and ehraugh ics Parka and Reereacion 
Deparcmene. 

Hope-Bridgeport Line (Xaneae). The Hope-Bridgepore 
abandonmene has been procesced by Willism Schwarz, who aaks ehae 
a p-ublic hearing be held m ehe Salina area, and who noces ehae, 
if the lme is aJsandoned, farmers will no longer be able co ship 
by r a i l from ehe local elevacr.r. Trails Ace scacemencs 
respecting the Hope-Bridgepor: Line have been filed by RTC and by 
tne Serenata Farms Equestrian Therapy Foundation (SFETF). 

Sarr-Cirard Liae ( I l l iaoie! . The Barr-Oirard abandoament 
haa been protested by COGA Industriee. L.L.C. (COCA), the 
Economic Development Coxmcil for Greater Springfield (EDO, 
Central I l l i n o i a Public Service Company (CIPSC), and Freeman 
United Coal Hinmg Company (Freeman). COGA indicates that i t i s 
developing a eoal gasification agricultural chemical proeeasing 
f a c i l i t y en tbe line, in rhe Girard area; that the f a c i l i t y will 
create 1,300 permanent job4; that, although the area i s served 
also by another railroad, tne two railroada ara net nduadaat for 
COCA'S purposes; and that the continued operation ef the line aay 
well be c r i t i c a l in eneeurag.vng the introduction of eoal 
gasification/chemicals technology to the region. CDC claims that 
ehe abandonment would cause negative econeeiie impacta for any 
business thse reliea heavily on r a i l service, and would have a 
negacive inpact en fueure economic growch; and EOC saggescs ehat, 
i f r a i l aervice is discontinued, UP/SP should compeasace firma 
which are affecced negaeively, and ahould allow ocher r a i l 
aerviee providers a chance eo operace ehe line econoauLeally. 
CIPSC coneends ehae abandonmene of tbe Barr-Girard Liae would 
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poeencially affeec the eu^loyment base in ehe eerricory adjacene 
eo ehe line. The Il l i n o i s Deparcmene of Tranaporeacien, which 
also has addreeaed che Barr-Girard abandonmene, concedes tha-
traffie volumes are probably net large enough to warranc 
eontlnued operacion of ehe lme. A leo-day publie uae condicion 
respeceing che Barr-Girard Lin- has been requesced by ehe Ciey of 
Springfield. Traila Ace scacemenea reepecemg ehe Barr-Oirard 
Line have betn filed by ehe Ciey of Springfield and by RTC. 

Gurdon-Camden Line (Arkanaaa). The Gurdon-Camden 
abandonment has been protested by Reader Induatnaa, Inc., which 
indicates that i t la served by Reader Railroad, which connecta ce 
ehe lme ac Reader, AR, becween MPs 435 aad 436. Reader 
Induacnes noces ehae, on or aboue June 30, 1995, ie received a 
ahipmene over ehis line, and adds chac ic expects to coatmue to 
use this line on a more frequent baais in the future. 

Iowa Juacciot. <4anehescer Liae rLouisiaaa). The Calcasieu 
Parish Police Jury has rsqueseed a 160-day publie use eoadicioa 
and alao haa filed a Trails Ace scaeemene. 

Wendel-Alturas Lme (California). The Feacher River Rail 
Society aubmitted a statement indicating ehae le favera retencion 
of ehe crack and roadbed on ehia hieeoncally aignificanc and 
acenic lme, which has ehe poeencial eo be developed mco an 
operation for touriam, directly benefitting che ciCies ef Aleuraa 
and Susanville as well as Lassen and Hedoc Couneiea. A 160-day 
public uae condicion respeceing che wendel-AlCJiras Line has been 
requested by the United States Deparcmene ef che Incerior, Buraau 
of Land Hanagemenc, Eagle Lake Resource Area (eh*- Bureau ef Land 
Managemene, er aimply the Bureau). Trails Act statements 
respecting the Wendel-Alturas Lme have been filed fc" the Bureau 
and by RTC. 

Suaan-Bryan Line (a portion) (Texaa). The City ef College 
Station aubmitted a ststement mdicetmg ttaat ttae Suman-Bryan 
abandonment will have a negative impact en economic activity in 
Brazos County. A 90-day public use condition respecting the 
Suman-Bryan Lme haa been requested by tbe Texaa Departaene of 
Transportacion and che Texas Parks aad Wildlife Department. 

EdwardsviJle-Madison Liae dUiaois;. A 160-day public use 
condition respecting the Edwardsville-Madison Line haa been 
requested by the Village ef Glen Carbon. Trails Act statements 
respecting the EdwardsviMe-Madison Line have been filed by the 
Village of Glen Carbon and by Madison County Transit (MCT, a 
local government agency in Hadison County). RTC filed a 
statement mdicatiag that i t supports ths isscaaee of a MITD te 
HCT. 

l»e»rtOB-WhicewBeer Liae rxansas). The Newton-Ifhitewater 
abandonment becween HP 465.0 near Mcween (in Harvey Councy) and 
HP 476.0 near Whicewacer (in Bueler Councy) has been protested 
(in part) by ttae Harvey County Beard ef County Commissioners 
which indicates ttaat: ae MP 465.0 near Neweon, etae liae rada m 
an mduserial area; thac ttae Greater Newton Ctaamber of Coaaeree 
IS marketing an industrial park in tbia araa; that this park i s 
already paraially oecupied, aad ttaat r a i l spur aceess i s aa 
impcrtane cool in developmg ttae remaining sites; ttaac the park 
would hsve no r a i l access i f the liae were abaadoaed; that growth 
IS expected eo excend ac lease to MP 462, whieh i s near a road 
thac conneccs ee a nearby iacerstste highway intereh^ge; and 
chat the lme should therefore be kept intact at least te MP 463. 
The Harvey County Board, wfaich refera to HP 463 aad MP 462 almost 
interchangeably, protests the abandonment of the line between 
HP 485 and HP 462. The Mewton-Whitewater abandonment also has 
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been proteated by the Harvey County Jobs Development Coiujcil, 
Ine. (HCJDC) and by Kansas State Psp- Carry Botton, for reasons 
much the same aa these advanced by the Harvey County Beard. 
HCJDC protests the abandonment of the line betMen MP 41s ind 
MP 482. Rep. Boston, without specifying a oiilepost, auggests 
that the park should be allowed leeway for future growth." 

Troup-Whicshouse Line (Texas). A 90-day publie use 
condicion respeccmg ehe Troup-Whieeheuse Line ha', been requesced 
by the Texas Deparcmene ef Transportation and the Texas Parka and 
Wildlife Department. 

Seabrook-San Leon Liae (Texaa). A 90-day public use 
condition respecting the Seabrook-San Leon Line has been 
requested by the Texas Department of Transportation and the Texaa 
Parks and Wildlife Oepartment. 

Magne'.« Tower-Ifeirese Liae (Califomia). Respecting that 
portion ti e Magnolia Towcr-Helraae Line that lies between 
MPs 7.6 and 7.1 (this portion, which is roughly 2,400 feet in 
length, extends bet%Men 5th Avenue and Oak Street in cbe Ciey ef 
Oakland, and includes the r a i l bridge eroaamg the Lake Mcrritt 
Channel), a 180-day public uae condicion ha. been requeaced by 
the City of Oakland and the San Francisco Bay Trail Project, and 
a Trails Act statement haa been filed by ehe Cicy of Oakland. 

DeCamp-Edwardsville Line (I l l iaoie) . A Traila Ace scaeemene 
respecting the DeCamp-Edwardsville Line has l»een filed by H;.'*ison 
County Tranait (MCT). RTC filed a scaeemene mdicaeing that i t 
s'jpporcs che issuance of a NITU co HCT. 

Licele Mountain Junceioo-Lircic Nouncain Line (tJtah). The 
Weber Councy Commiasion has requeaced a 160-day public use 
condition and alao has filed a Traila Aet sescemenc. 

APFLZCABLX CTAXDAROS 

We cum firsc co che decisional scandarda under which we 
must judge ehe ceneral applicacion aad rhe many condiciona 
-equested by parciea. 

PUBLZC z m s S T iTAMSAJtO. The applicable acacutery 
provisions are codified ac 49 U.S.C. 11341-51.*• 'The Acc'a 
single and eaaeneial scandard ef approval ia cha,: che (Board] 
find che [cranaaccion] co be 'consiscene wich ehe public 
interest." Missouri-Kansas-Texas R. Co. v united St.t.. C32 
F.2d 392, 395 (5th Cir. 1960), eert. denied. 451 U.S. 1017 

(is»i)^ Acsflrd Ptnn-StntrBl ntrasr and w fc f Inclmign gBBfn. 
389 U.S. 466, 496-99 (1968) (Penn-C.nfr.1 Mera.r To 
determine ehe publie incerese, we balance the benefits of the 

The milepost raferanees used by HCJDC suggest that tht 
H<.rvey County Board's references to MP 463 wera meant to be 
refcrancea to MP 482. 

" These provisions have been racodified as 49 U.S.C. 
11321-27. A aew factor haa oeen added raquiring ua to eeasidcr 
wnether the traasactien will have an adverse l a ^ e t upon 
compeeieion *in ehe nacional r a i l syscem.• 49 U.S.C. 
11324(b)(5). Alchough Chis pose-applicacion amendment 
technically docs not apply to this case, the ZCC long eonsidcrad 
this issue to be aa in^rtant part of i t s analy.ia in 
consolidation cases, and the Board cencinuca ce apply the legal 
preccdencs of the ICC consistent with the Acc. 

96 -



Finance Oeekec No, 32760 

n^d!LSM""' ='«P««^"i- **rm thac c«iaet be mitigated by 

the mf̂ 5«°L̂ ^̂ SLSr̂ i iriUll ̂ 2Ŝ ciiL'î n̂!:̂ S2 T°̂ ^̂ "' 
factora mu.t con.idcrcd' (i) th. -ff-^t ^ '̂ °*'**' 

(2Tt*L":fLI? L̂ *th'J*o'L*P""-ô L•fLn°̂ '̂'Lr;SS;!?; 
i n c l u 5 : , * " h « rail"L?^ira i n " h : * L « ^""'f'*"^'' ' ^ ^ " ^ " 
cran..ccion; (3) e L " « i ? f J ^ L S L r a l i tST?^''*'' t ° P"PO«^d 
pr^pced transaccion; ( " ch^mc^raH L « L f I ' " ^ ^ f'""'' '̂ '̂̂  
affecced by ehe proposed cr2^ . ice !o"'aS " f " L t S : ^ ' ? ^ : " 
propoaed transaction would have an aiiverae . f f l ^ ? 
among r a i l camera in the af fcc"d r ] 3 " n . °" competition 

Public Bencfies. Section 11344(b)(l)(A) raouiras th-t t^ 
deeermmmg wheeher a proposed transaction i . H S m L J ^ l i h L . 
public mcerese, we muse examine ies effecc on the adJSSa^ nf 
transportation to the public. Thi . n c c c . s L i l y m v S l J « ^ ^ 
t L ' L 2 L ! i o n . ° ' P " ^ ' " - i ^ l r e a t i r l l t : t"c 

pL'v . :de"tL*i :m?"?i" l ' : f* ;"? " " " " " ^^"^ S r m i t * ^ " r L l r S r t o 
greater l e L ? ^ rai! a^Lmei l l ^ ' t t l "-ourcea er a 

elimination orrad i S a ^ r f ^ r f i t L r ^ T S L . ' ^ " ' ' : ' ' overhead, and 

CoBfwtieivc rffects. Seccion 11344 (hi (i wv> ^ 
conpeticive cf::cces en other railLads wai Ld^d'h^ i ^ ? ' 
:28;.M2) of the Staggera Rail Act " 19?? L^MS e ^ L . 

w^-*I^LL":^'advSs:\*J^L"L':2SL^ "* P ^ i - -aJLJL'on 
ir. the •ffeted%:jrL^^'4*ru^.?°T3"4'(^,Jr?S? 'L"do*^t"" 
-imit our conaideration ef competition L r.U J i i r H r J a?oL 
but examine the total traasperaation marLt(s) f.*"^*" •̂ °nc, 

(D.C."ci?":;Br')"'^ " T"C. 711 F.2d 331, 335-37 
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<Hg Cancrol) . The is elements of thac poll , ». -t #««.k , 
aeccien lOloia, caken as a whole, c m L i i L r c l i L f ! ^ - ^" 
compecitive forces, nee gcvemmcic raguLfLa'^tS^SL^L^,. 
railroad operacions and eo promece efficient' S 
1430, 96eh Ceng., 2d Seas aa Me.nT t f i **P- "O, 96-
U.S.C.C.A.N. 4lii, 4119 ' ^^BSJMiB^JLlX 19»0 

CaBf>etitive Harm. Compecitive hara results f r ^ . the extent the meramo mamr.. am,^ .'̂ "•"•'̂ ts trom a merger to 
ra i . e racea or raS!ceL5JJ!« (2r L t h f ^ ^ ^ ^ " I ' " ' * " PO-«r te 
ralative te preme.-g« H ^ e i l In J ^ l f L t m J w L f S . ^ P"«i«^*hly. 
in the public incerisc we L . k L ^ . t - — f ' wheeher . merger i s 
harm i« direecly tt-j L u n n r L l L J S t r ^ S I "'"^ «»«Peticive 
diseinguish thar h/.rm f ^ % " „ ! J L « i 2 « f ? ! L ! ? ^ 
condicion or diaaCvantagrtSc S e L r ^ r ! i S i d J ^ ' i S ? 2 f " " ^ « 
communieies msy i^ve b e L e ^ r i w c L J S T ^ i . S t ' T S ' ! ' 
harm thac le caused by the S r g « r w"h c o a L S S ! ^ • • • l iorate 

serve;'b;"K"L"r'risL̂ 'L*'iLfsS?j:r̂sLr̂ '=̂^ -"'«• 
commodiey m quescion aSd lln»^h «f hf T*̂  compecieive hara. The 
the •tfeeeive^I* of c r a L e S S c r J i S ^ ^ I T ^ ^ l " mdicacien of 
mdependenc r a i l r o L i ^ ^ r o r ^ m o r L . . " * » " i o n in 
.hare, of relev.ne craf f ic flaw! f^Sf * " cone.ncracion or 
likelihood of a d v L a l chi^ef f n M 2 ? " ' " ' " ^ "^•ne the 
J.o.t cr a l l o f ' t h r ' r r S T r t h ^ S ^ r L r S J C I I ' J m i S ^ * ' ^ -
to aerve a significant amount of the L t i l mTrkft " P « o " y 
• igr.ificant diaadvantage, the a L l y L l c S L r S I r l th"**""! 
competitor, rather than their mark« S h f r ^ ^! '5* °^ 
of competitive hara i . more L i d l n t wh^f L d«t«rmination 
cption. en a rail-bound I S L S d i ? ? L « fro^*'twr'"^^* 
terminating railroad, to onT Ê ên m f '?"-
geographic er orodue- eom^-t,*,- m these situations, 
c o n L r L n t to ? r a L L " c ^ ^ t i t i v ^ " L * * " • « • • a 

n.tur:*or:L^*L*r''L*tL^'yL"*e%"e?f:ef:'iJe"^L*^ " ^ " ^ " ^ ^» effecta occur where applmant L J t f l ^ ! * P ' V * " ' Horizont4il 
•ervice withm a def!SSd Sl^Lt T^Me^ISti*' competmg 
loas of direct, head-eo-head *LDeeit!L^?"" ""'• 
serving the same ongm/SMJilHTSn S ?!« IT' 
competition between L i l r o a d T ^ a a L S l d "! 9«ographic 
merging parties exelusiv.lv s i r J L ^ i ? * ? ™ ' ^- •*='> °« the 
from the same origin v ! t ^ i " r ! L ! . f i * * * " ° ^ competms port 
partiea corjject « d . t e - 2 r o r fe™ I f t ! " " " ^ ••rgmg 
interline movements in 3hich . . f l - T ^ ' * " * ? ' * ' ' * «»«tmgs for 
•bottleneck' a r S r l g m o ^ S s L L t f ^ ^ " ' ' I ' ^ t cwtrals a 
competitive hara r s L i n s t " L S J f^'h^tJ^w ^*y '̂ "•̂  ' " r 
vertical effects: wi l l the , both horizontal and 
deteriorated s . L i c r i i S L ^ ^ " '"^^ " increased rates or 

by 49^1^?^ s?iJrcf"erL'L':L"r:i iSrSrr'f" •^•^ '"^''•^^ 
mterest findings (where a p p L S b ! " o a ^ S T J i ? ^ ! P " * ^ * * ^ 
•ny major r a i l consolidation . S S . ™ ••pects of 
the payment of dividenda or of tlLt-t S ^ ' ' ^ ° ' •••umption of 
total fixed eharges (the t r a ^ f ^ f , f or an meraase of 
fmd that the gS^ty a^^Hn e^LSarr"^'** " ^ Witt, the public in ter i i t i (51 irr^ increase i s consistent 

prop."!/!-; !ii:"i°i.T̂ rit:,,r.r::.:::"'̂  «^ • 
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operations); and (3) inclusion of other r a i l carriers located in 
the area (we may require inclusion of auch other r a i l c a r n e L L 
the transaction if they apply for inclusion and we find their 
i.iclusion te be consistent with the pi^,lic interest) The 
assumption et fixed chargea and increase of total fixed charoee 
are diacuaaed eiaawhere m the deciaion. A p p l i c L t " L S t « 
that certain trucking company acquiaitiens be exesBtcd from the 
requirements of 49 U.S.C. 11343-44 i s also discussid L l ^ No 
other r a i l camers hsve sought inclusion in the tranaaction. 

OSNXXAL POLZer BTATXKZNT. The ICC'S general policy 
atatement on r a i l consolidations was issued m Railroad 

PrPfffrtlirri, 363 I.C.C. 764 (1961)? ind codified at 
49 CFR 1180.1, m regulations adopted by the ICC and applicable 
^ L ^ ' i L ^ a ^ f h^«';i " indicates how we mcorporste thi aumerous 
element, of the public interest m evaluating specific 
consolidation propesala. In essence, we perfora a balancing 
test, weighing "the potential benefit, to applicants and the 
public agamst the poeencial hara co ehe public ' 4 9 CFR 
1180.1(c). trK 

G.nerally, benefice are realized from eperacing efficienciea 
and maik-emg opporeunieies chat can make ehrconaelidaeed 
carrier financially scrtnger and. cherefore, a beeeer compecieor 
r^'E—*'"* easily provide adequace eerviee on demand. 

= ' ' ^ i • OP«racing efficiencies ofcen resulc from 
r^n^:^^^ duplicacive facil i c i e s and che uae of more direct 

We recognize, of course, that the consolidacion of ewo 
••rving che aamf markec mighe be cenerary eo ehe public 

-nterest. In evaluating ehe effecc of che conaolidaeion on l o L -
haul movemencs of bulk commodities, ehe focus may be on reLinmg 
effective intramodal compeciCion. 49 CFR 1180.1(e)(2)(i) 

. **•"• ^^'^ * propoeed conaolidaeion may occur from 
L ! competition, 49 CFR 1180. i (e) (2) (i) , or from hira 
4" C F I ^ L r ^ c w ^ t f f ; * " P'̂ "̂ *** — e n t i a l .er^e« 4s CFR ^180.1(c)(2)(ll). In aaa...ing the effect, ef a r a i l 
- r ! " : , r f •""•̂  •valuate whether oppoLng railroad, will L 
-:2roi r i r ^ r * * '='="̂ «titiv.ly able to withstand the projected 
-o.S of t r a f f i c to the consolidated system, m aaaeLing the 
probable impacts and determining whetLr to impose cSndTlionS 
however, our concem i s the preservation of esienLal L m c L 
not the survival ef particular earners. It is not L r C t y L 
ensure preeonsolidatien levels of traffic or the aurv^Ll of 
competitors; we are eoncemed only with the preservation o' the 
easential services they provide. An essential s e r v i L f L th*s 
n^Id°*L, t̂ • ^ t ^ l ^ ' J " " • -uffici-nt publL 
need but for which adequate alternative transportation l a L t 
available. 49 CFR lieo.l(c) (2) (i i ) . por^acion la net 

BMTXTBXrST COMSZOtBATZOHS. Our Statutory mandate, which 
requires us to balance efficiency gaiaa agaiLt eomoetitiv. h.^ 
Sharply contrasts with th. appriic? to m i l J i ^ L C r T ^ ' ^ 
the Federal Trade Commission (FTC)." The policies es^doed i T 

The FTC has raeeatly issued a report that ncoemMnda 
reviamg the merger guidelmes used by FTC and OOJ that wrn^d 
make their antitrast enforcement more consiscene wieh our 
approach eo judging r a i l mcrgera. fiat AntiriT,.f,na tS,. ^,^.r 
Ce.V..n>- -ntroet:tion PoT,rv th. ^ i . ^ ' ^ t " - ? " ^ ^ ^ " K . ? ^ 
WarnrrrllCg, • report by the Federal Trade CemmiLionstaff 
may 1996) (FTC 1996 Staff Report) . Th. r r c ~ " ^ S S " h a c 

(cencinued...) 
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^^"^U^^o^"**' "">̂ i'*« 9ui<i«ice, bue arc noe determinative 
..s the Supreme Coui. noted in MgLe.n r-ryirk-no m ™r?f" * 
Stat.. 321 U.S. <7, 87-68 (1944)7 'n, Y Um i f fl 

In short, the (Board) muat cacimaCi ehe scope and 
appravsc Che affeces of ehe cure^iilmene of eompecicion 

consider chem along wich ehe .dvancages ef improved 
service, safer opa.^cions, ''.ower cosL, eee.TeT 
decerame wheeher ehe '•-"-.ijlidacion will assise m 
effeceuaemg ch- overall transportation policy . . . . 
eouLr*1^V*2ft"^^*"*f* ° ' l»oard],' not of the 
courts, .duse decerame whstner the proposed 
consolidation is 'consistent with the public 
interest."**' *̂  

th. . I t ^ f ; ^ n f*n •'̂ ••PP'ov* transaetiona ehat would not violate 
the antitrast laws and approve traneactiena even i f they 
otherwiae would violate the antitrast Isws. Merth.r-r. T.L., 
^113^: " • ' 5i:-i4. Horeever, b S ^ S T S f S S broad 
-onditionmg power and our continuing oversight, i t i s possible 

" •PProve tranaactions with conditioL m cases where L e 
antitrust enforcement agem.ies would either diaapprove or approve 
only following aubatantial divestiture. "••PP^ove or approve 

DZSCUSSZON AMD COMCLUSZOMS 

-omn-rTfl^f" "y.P^^chasmg approximately $1 billion of SPR 
.omn-,wn atoek," Up Aequiaition Corporation initiated th i 
transaction that will result in the nation', larg.ac L i l merger 
v^.flt^lf^r^^ 'S^P!' •nc.'mpŝ .mg ehe weseem c w I - c L r L orehe 
• 986 - eh*i.*Lmtt*'*.«'t' "•''•'̂  '̂ '̂̂  "̂ ^̂  ICC d i s S p r L ^ d in 

.K j r ^ ' ^ * ' ^ eoneaina area, where che service provided by 
one of the merging earners, UP, new overlaps wieh chae provided 
-.-f!!?''''*^' i i " ^ " " * =••«' "*'•" Lose apJucaSrT^d i n i t i a l l y mamcamed chac impeaieion of any subseaatlal 

" ( ..continued) 
a.-.titru«t enforcer, be required to give gxaater weiaht to 

iJ-infr̂ Lsr̂ f̂L-'ŝ ŝ r̂ -
" 2 " -vncentive te .eek combinatioM t L t e f S " 

L d ^ L ^ - J ^ L e a ^ j r ^ S L i L - r a ^ ^ - ^ ^ ^ " " ' . « - ° - c L s that 
a n t i t J I s ^ ^ J S f L ' ^ r i r u s ^ L " ^ L ^ r ; J L g ^ L " c e i 2 ! 
cost savings ef a merger, even m a higUy c o n c L t r L I d L d J l t r v 
can increase competition and benefit c l a s L e r a 5 " ? « t ^ " " ^ ^ ' 
Ja^rnm\ June 3, 1996, ac A3. WB̂ A g C r t f l 

36" U^S ^f^.T!™*""^^' ' - Y Vnir»a e...^^ 

Fri.ohf- ill oi"2ii'°?5g^S^Jf"T-^^^ L t^^»^»»»-iSi" 
ana n c^-.??^'.?f'„'i!!V'..fgf^.g? PnnHnflY llnirrfl 

f*ff̂ ;' i>«"vr 6 R « w p r. t, i r r ? r T " yp^.F^*-^ 
The seeck i s being held m a veeing erase. 

. . Southern P a c i f i r r^^jj^ _ . . Prmr . . S P r Pft 
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condicions aimed ae mieigacmg compecieive harm weuld frascrace 
che cransaccion, applieancs here have offered approximacely 4,000 

' miles of crackage righes, and will sell aboue 330 mile, ef 
crackage, eo cheir ma.c able and aggreasive compeeicor, BNSF, in 
an accempc to redress competitive problem areaa. In a nutshell, 
this include, trackag. nght. over che Ceneral Corridor in cbe 
Wesc; Houseon eo Sc. Louis via Hemphis; Houseon te Mew Orleana; 
and Houaton ce Bremsville. 

A number of pareies have preseneed evidence and argumcncs as 
eo chose rail movemencs ehae chis merger mighc subjecc ee 
competicive harm. Only DOJ has actempeed co quantify the overall 
harm, claiming thac the merger will result in over $600 million 
per year in harm to shippers due to increaaed rail ratea for 
ahippera who depend solely on UP and SP for actual or pw^ential 
rail service (2-to-l shippers) and shippers who dspcnd on UP, SP, 
and one other rail camer for accual or poeencial rail service 
(3-CO-2 shippers). DCJ's claim of hara is eoeally wichout 
foundation, aa we will explain. 

Harm co 2-eo-l shipper, from che merger as condiciened will 
be negligible. The BNSF agreemenc permic. BNSF eo serve a l l 
chipper, wno would oeherwi.e go fro:n Cwo direecly .erving 
carriers eo one. In essence, che BNSF agreemenc will perait BNSF 
tc replace, to a large extcne, ehe eompccicivc aervice chac is 
lost wnen SP is absorbed mco UP. DOJ's projcccion of hara. for 
2-to-l shipper, is based en the premise chae BNSF will noe have 
B::^ competitive impact on raees charged cheee shippers. Bue, 
with certain cxcepciona chac we have remedied wich addicional 
conditions, the BNSF agreement will effeceively replace chc 
competition that would otherwiaa be lost.*'' 

As many parties have noted, the BNSF agreemenc does noc 
addrens compeeieion lost by 3-eo-2 shippers. We fmd, however, 
tnat partiea have greatly overstated the hara that would be 
expririenccd by ahippers in 3-to-2 marketa." For cxaR^lc, by 
ZZCt eaiculacion. over half of che 3-co-2 traffic affected by 
this merger is mtcnnodal, while almost a quarter of ic is 
automotive traffic. Shippere moving thia intermodal and 
a. omotive traffic, for which there is Strang meter competition, 
have universally supported the merger. They believe that 
competition will be stronger after the merger, and chac service 
Will be beeeer. In addicien, DOJ's primary economic scudy, on 
wnich it bases its escimaee of hara co 3-co-2 ahippers, is deeply 
flawed. DOJ'S scudy is based aolely on grain eraffic even chough 

Some of the key issues that wc have exammed in reaching 
our conclusion mclude whether the BNSF agreemenc really allowa 
BNSF eo aerve a l l shippers whose direcc access to rail service 
haa gone from two railraads to one; whether competition is lost 
by shippers ebae now have only a direcc conneccion wieh eiehcr UP 
cr SP, bue who beaefie from havmg ehe other camer nearby to 
provide chc poeential for traasloadiag, build-iaa, or build-outa; 
wnether shippers suffer a significanc loss of geogrsphic or 
source compeeieion due eo the loss ef SP as an indepeadcne 
carrier; and wheeher any other party has offarad a solution that 
beeeer serves ehe public laecrese. 

" Some of the key issues that wc have examiaed ia reaching 
our conclusion include whether shippers at points that go from 
chree co cwo direecly serving railroads suffer a sub^cancial loss 
ef eempecicion as s result of losing cheir SP opcion; and wheeher 
che public ir.terese is harmed by ehe face ehae etacrc weuld be 
only cwo major Class I railroads, rather than ttarac, serving the 
western half of the country. 
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grain rf;prcscnts only a emy poreion of ehe 3-co-2 craffic ae 
issue. Becauae grain haa unique eransporcaeien characeeriscics 
" L ^ " •PPlicacion of ics 'gram' scudy co *ch« 
commodicies i s mappropnace. Horeever, wc alao fmd ehae ehe 
aeudy la noc reliable even for grain eraffic becauae aa 
explained below, ic is baaed in part upon a craeial, incorrect 
assumption thac chere tend te be fewer r a i l earaieri near 
navigable watcraaya. 

Any competitive harms will be heavily eucwcighcd by ehe 
of°?h:«"^' P««"i^« •£<«ots of ehe merger as condicioLd. Ha.iy 
of Chese benefice will be paaaed through te shippers in terms of 
lower rates and better service. The merger will . c h i L c 
quantifiable eost savings ef approximacely $627 million per year 
^wf* *^*° ""'or public laecnse benefice, whiih, 
alchough noe so resdily quaneiflablc, arc jusc as important 
Some of the more aignificanc bencfies include subsCMCiallv' 
ahorecr and more efficiene, smgle-line rauecs becween many ciey 
pairs for major craffic flows, especially over ehe CcL r a l ^ 
ff^t??'"'" increased eapacicy and capical invesemcne eo upgrade 
facilieiea. more direct rautes, new tcrminala and y a r d a ^ d 
improved service; directional running of chc linea beewicn 
w L ^ c L i " l''5"?o^^f • ̂ ""A '"S •^nglc-lme rauHron ehe 
?e! o r ? ! L . L S «i " "««ioo; access fer BNSF co 
New Orleans, and reduced mileage becween major pomes ehae BNSF 
serves m single-line service; and a solueien fir eh* prablcm 
long posed ec che public mcerese by eh. service declmrLd 
capital inadequacy ef SP. maa 

r a - L ^ l c ^ ' ? ^ ^ ' L * ^ 1 * ^ ' ' T " •PP^icanes that westem 
H!::.*!riff S^'fP^'*^^ evolving market, noc a seacie one. As 
^L-'iwT'* ^«n declining for over a decade- ie i s 
no: able CO generaee auffieienc c a p i L l to mvese in c L ^ a l L v 
service desired by many ef iea shiLer.. U^ SP fI« ""'^"^ 
mcreaamg preaaure from a newly merged, mor<» efficiene BMSF 

L " ^ - c S " S:*Li'Sr*t*^f' • u h s c a ^ e i a r c a i i c a r m c e ^ i S ^ K r i c s aerv.ce We chmk chac a ravicalizcd UP/SP will be in a much 
b^-:r*'mS^:'^jr " ^ ' ^ ^ •ggressivcly wieh B N S to pr^lde 

; l i i . ^ l ^ efficiene service ee shippers in e.hc Wesc. Sfti 

Sr"r'.̂ 5-''̂ ?L̂ ?'̂ 'ny' """'c'c 396,"4ii tisga, 
TL-̂oLr •SX-36Ti:̂ -̂?\1r-L'̂ T" '̂••"JrL'Lr̂ iiii be 
and tlif*.?ffi^^*°'^ ••vings of Che merger are very subscancial 
and cbe clear crend smce i960 haa been that when railroada L v . 

have largely been passsd en to their shippers in terms efiowSr 

I i n " ?f;o'"SI«!L'^r'r- rate. SS;rdiL«i:S ra-iS^ly 
amee 19B0. despite the fact that meat shippers arc served twT. 
single rail carrier, and few arc a ^ d by th^L B I C I ^ . Sf L . 
several major mergers smce thac cime, and due t i t h r f S J L S o n 

reofoSI'oJ T L ' ^ * 't^^'* ' m t L ^ o S c M ^ I i S e 
regions of the country are aew served by a smgle major r i i l 
carrier or by two such camcrs. Evea with this SMG^U^J rail 

m ^ L i n o ? v ^ ^ ' ^ * ' * ' •'^PP*" c a S ^ t a ^ r n ^ S j o T mcrsaamgly lower rates. Smce 1980, the nuaber of Claaa l 
railroads haa decreased from 26 to 10 whilcThc avLa« L i l 
rate per ton has declined more than 37% on L i L u t i S I L S ^ i s t e d 
baais from i t s peak in 1961 through 1993.•» ^'"'^•tion aajusted 

Rate."roi-^5:„5"\=* "5 Economic and Environmental Analysis, Rail 
a a t c a Contmn. t*i,\ti-Ymm-r n.>-iif)|> 1995. 
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r̂ T̂. ^*!I*«5i.P^"**^' includmg NITL, SPI, KCS, Conrail DOJ 
^ J k s f ^ ' t ^ Z ! •*P'̂ «""«> concema regarding alleged prablcm. 
wi.h Che Bf.aF crackage righca agreemenc aa ic waa erioinallv 
propoaed m ehe .pplicaeion. Th... parciea elaim c h a r g e Lrma 
of the crackage righea agreemenc will noc permic BNSF co comDccJ 
effeceively; ehae BNSF will lack .ufficienrcraffic L n L c r S ^ I 
f j f f . r ^ ^ ' f opcraeional ebacaelc. chac will keep ie frSS c S » « m g 
effeceively; chac crackage righe. arc inherencly i n f e r i o r ^ ' 
ouerighc ownerahip; chae BNSF i . noe really ineire.eed in 
providing service in chese markecs; Cu.c ehe agreemeae i s noe 
broad enough eo remedy a l l coapeeicivc litras. 

We have carefully reviewed each of these allegations, and, 
after analyzing the record and hearing the parties' oral 
arguments preseneed cn July 1, 1996, we believe that the proposed 
merger, subject to ccrcam nucigaeing coaditieas that we are 
imposing, will be in the public interest, and that any 
competitive hara will be heavily eucwcighcd by chc posieivc 
eftece. .nd benefic. ef che merger aa condiciened. Cenerary to 
the aa.ertion. of the., partiea, trackage rights have been i 
widely uaed and cime-ecsecd mesne of assuring againse a 
Chreacened loa. of eon?)eeicion in r a i l merger proceedings. 
Moreover, a crackage rights remedy seems particularly appropriate 
here to preaerve competition new being offered by SP that in 

no^^o^tr^Shf'^^^'^'K^'" P?««̂ *'i« throueh trackage rights, no. outright ownership, m the f i r s t place.*" 

r,^„Ki-^^**^*"'! effectively addressed many ef the particular 
C^l In2 fSdf?f«^,P"'"""' - t t l c L n t agrccmiit wit^ 
S ^ bnS' T L - 2 " b u t t i l statement 
*"r„r"*%„cl "odifications have aubatantially improved the 
l l n l - ^ t i fhff -ettlcmcnt agreement, and have remo^ed^any 
-h«e^acJ!L''rf=ht!''*'T"" hmderad the effectiveness of 

! rights. For example, trackage righta have been 
Ie!^r!f,^rLe?'=*' ^ " ^^"'^ ^^'^-^n nLstoI and St 2 u L 
c*^/|p L I - L " - ? * ' ! ! " P " ~ r i l y unidiractioni! now 
c. UP/SP -raffle; an arbitration procedure haa been deviaed for 
CMA members eo peraic build-eues Lder the same p n n c m l " w. 
applied m the BN/SF merger; a dispatching proteiel L S b i e r 
arranged to protect BNSF's servicerBNSF L s been givt* the riah-
tc serve a l l new industries en the SP segments over which i t i f 
octammg trackage rights; half of the vllSSi o H L S n L L d L 
u- -o*BNSr ^ N S ^ L r ^ " " I^i.i«- and Texa. w U r ^ ' L ^ e S 
u^dir : f«l-,^ haa been given the option to pay eempenaation 
c ™ « ! j ™ » ? •imilar to the method set eut m fiSS 
Cgmcnn;inn."' only more favcrable te i t ; SP raciMoca'' 
awitchmg charges have been reduced substantially to $130 oer car 
to ensure that shippers who reach BNSF at 2-to-l pemL L 
reciprocal switching will have meaningful a e e e a a ; ^ applicants 
t J I t tS:!°t*'* 1° * ^ ' f * oversight by the BoirHo S L ^ ^ 
that these trackage nghts work, and have conceded that we w i l l 
rn=?uS,;«'5*'"'^ " ^"P"" •<**^tional remedial c o L i ^ L T mcluding divestiture. 

Put.H n̂ . J / t t operates over trackage rights from Ftrt Worth to 
Pueblo and Kanaas City, between Topeka and St. Louis, between 
Kansas City and Chicago, and becween Pueblo and K*nsi,i C i ^ 

. ^ ' St. Louis Southwestem Rv m. comB.n.i>ti^.'.TT-.,-W.„. 
^^aiilB. 1 I.C.C.2d 776 (196", 4 l.C (:.2d «e (1966^ 5 I C C 2H 
525 (1989), 8 I.C.C.2d 60 (1991), 6 I.C.C.2d 213 ( l i i l ) , i f i f i " 
KithBU; niT.mnn, 976 F.2d 745 (D.C. Cir. 1992) e.rr r;î frS~°.«. 
U.S. 951 (1993) (the SSiL^toasaiAUflB case.) 
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•ut, even though applicants have met many of their eri-ie«' 
objectiona in the CMA Agreement, we recognize that some i r L s of 
objection remain. As DOJ and DOT correctly point eut BNSF's 
trackage righta will permit le ee aerve only cercain ipecified 
poincs. Chose ae which a ahipper goea from ewo ee one direecly 
aervmg earrier. The merger would reduce eoaqsecition where a 
ahipper, at what applieanca call a 'l-co-l' ^ n e , taad a 
compecieive opeion ef building ouc or building m tc or from 
eieher SP or UP to puc pressure en ehe single carrier serving ic 
Similarly, where a shipper served oaly by UP or SP c L l d hivf 
cranaloaded shipmenes eo che ocher carrier, ttaat option would not 
be replaced by tbe terms of the CMA agreement. 

The potential for exercising sueh options does give shippers 
competitive leverage, though clearly aet as much as i f they had 
two camera aervmg them directly. After a l l , a shipper would 
have to undergo some additional cost te take advantage ef these 
opcione befere ehe merger. A build-in or build-ouc could cose 
mi-lions ef dollars even for a relacively shore segmene as 
cescimony m ijoch ehis caae and m BN/SF demonscraces 
Tranaloadmg alao resules m addicional coaes, aa freighc i s 
- i r s t loaded into a track, and then reloaded inee a freiehe car 
or Che reverse. Nonechelcss, we believe chae maintammi,- these' 
"ptiens IS important to shi?pers who use them aa leverage m 
tneir negotiationa with camers. 

R«ther than redefining 2-to-l pomts as those within some 
c---r^*P' Pjoximity to two r a i l camera (a BEA or 4-digit 
Sr.,.) , and ehus ereaeing direcc and mdirece r a i l compecicien 
as equivalenc, a. DOJ, KCS, and ochers hsve suggeseed^e have 
aeviaed specific condicions direecly addreasing boch ehe 
corpetitive problems thac have been raised with the BMSF 
agreement and the OIA agreement and concerns about whether BNSF 
Wl.. have aufficient traffic to compete effectively. He wili 
req-.ire aa conditions, which we will discuss m detail below 
.nat the "new f a c i l i t y ' provision ef the CMA agreement be 
ex.ended to require applicants to permit BNSF te serve any new 
-a..-l.y at any point on any SP er UP segment over which i t haa 
oeer, granted trackage righta; that the tiraT'new f a c i l i t y -
include new tranaload f a c i l i t i e s , and that applicanta maL 
avai.acie a l l points en their lines (over which BNSF receives 
-racxage rights) to tranalead f a c i l i t i e s , wherever BNSF er some 

iu- d-o2: L f ^ ? ? S t t ••'̂ •̂ ^̂ •'̂  '̂'̂•'"•- 'hat applicant, extend the 
t t " J ' h«ild-in provision contained m the (31A agreement 
-o 4 ^ ahippers with physically feaalble coaaectiona and remove 
-ne time limitation contained in the proviaion; and that 
applicanta expand Paragraph 3 ef '•he CMA agreement to make 
immediately available te BNSF at least 50% of the volume under 
"•2:'̂ !;''' *^ pomta en a l l of the BNSF trackage rights 
corridors (not limited to just Texas aad Leuisiaaa)! 

ltl .gE^. cetera to Buameas Ecoaomic Area, a location 
grouping established by the Bureau of Economic Analysis of ttae 
L.S Deparcmene ef CeasMrce for scaciscical reporting of ragional 
economic activity. BEAs are collections of counties that M V be 
s L t e s ^ * ** **^''^'^ °^ •*"•• of the area of seow «Mstsrn 

SPLC' refers to ctae Staadard Point Location Code, a code 
uaed on a l l interline freight accounting forms to identify a l l 
U.S. pomta served by r a i l or motor carriers. Ic may' have uo ee 
six posicion numbers, idencifymg a geographic area in the f i r s t 

"•=°'"* position, the county in the 
m^th.*?f*^h"r^5 positions, and the station m the city or town 
in the f i r t h and sixth positions. 
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P^i- -rvL*e^"H- -̂ ^̂ ^̂  
under che BNSF ag^e^iSlnt^''?'" 'o which « h^^E!'"" °n BNSF eo 
to aubmic progr.M *PPlicene« and BNS? '̂ •̂n •eeea. 
diacuaaed in^"*J*Pf"« •nd impl.«e^?Le/fLr^^^ *** required 
circum«cances w.L.L Lhf"**" thi. Lc?^^"V"» P̂ n̂-, a. 
proceeding en or -K ochervi.e, we will "' Onlee. 

^"Piemenc.cLn L**thL" cS^dTc'S:' ° ' t A e ' L ^ ^ 

- r i i i V ^ r ' ^ ^ ^ ^ ^ T r o ^ : i ^ i ' ^ crafted 
^ ^ B L - L L " ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 
conemue ee p l a / i L ! « ^ ^ " " this s m a l l ^ J ' ^ " " ^"'P"^ 
•lao have expanded L c ? ° " » " = « i e m i n t . i : . f ' '^^^ oan 
•erve p l a s c ^ . - ! " " ^ F ' , acceas co S I T ? ! '?*'*">*i •ervice u. 
BNSF c L ' J L v L * c?^!^*' " « ^ L " L « n ^ t ^ ' * " « « o « " i " ' e e 
elimmaced a f.* .Lr^«5?*^» n̂ the L k ^ r ^ f ? " ' * ^ "n che s i r v L e 
9«in •ccess CO L r ^ t " f̂̂  " ' ' ' • " ' I " * woLf^f^ '"u*"* 'nd 
Of huild-out I p t f o L JS"n=' coi?i5L:5 P-V to 
iva i l eb i l i ty of two •nd UCC, and t^T^^ •^• i i^bi l i ty 

In -h . r l ^ - , ^"'̂ •P^ndent and i f ? f - • ooncinued 

the TenneaaL L L ^ 1 ^ ^ * " " • • • t J r ^ ^ r ^ L ' * * " " " 5 ^ « L c 
- n e eo en.ura t h L - L * s * L u * ^ e * J L * s - n * L - L £ - - " - ^ 

crL*â*" hav. .i.TT 
ieadmg ee e«L L U '^'•n-PoraaL^ du^^"*** ""̂ ^ the this Will be •h! collusion and hioher^ duopoly m che W.L ot duopoly^.'L*de"e*Lin^f «??•"«? L*L clnL° ^ " '̂ e -c a wide range of o-!?oSi!*-* '̂̂  P'mciil, e J f ^ ' ^ t i v e ouccome 

varioua P.rtiL w l ^ ^ ! " * »£ thit hSJ'L^f ^^••'^tur. L 
deatroy important eff, * •"hstancial oveL-I!? "^Shc by che 
•xplam b i l ^ * S n l ^ f i L * " ? ' ***«•««• o r L r S f L " * * "^"^ direecly aff-A,-?V P*" of ehe trmfti^ "erger. Aa w. 
treckagr L " L " * ' ^a'^! '^'^'^ •"n if WSF'L*^ ""•^^•^uld be 
eieher solely Lrvin !. ^!L*° because most ^1" Ŝ ên Lv^ 

=:--^i'Sr:~ii^-smsct. 
Divestictr. -w ••rgor. ' 

other, as . L « iJd'^f """•nding assecs' i . „ 
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thac shippers are effectively protected frem competitive 
hara. Although diveseicure may have a aurface appeal, ie 
alao encails subscancial regulaeory incerveneion in aupcrvising 
Che sale of rail linea,"* and ic weuld likely lead ee serious 
addicional problema here. Diveseicure could deseroy a«jer pares 
of che efficiency benefice of ehe merger, especially a General 
Comdor diveseicure. Moreover, divescicures could cauae chis 
deal ee become uneconomical for UP and deseroy ehe merger. Afcer 
all, ehe corridors chac fora che ceneral focua ef diveseicure 
prapesala generaee a very subscancial volume ef eraffic. 
Prascraeion of che merger would leave ehe SP problem tinreselved, 
leading ce ehe breakup of that eoê any, or a sxibscancial 
recr»nchmg ef its servics. Ie aughe ultimately praeludc the 
solution that we have before us, one that allows the network 
efficiencies ef the SP system to be preserved, with tremendoua 
public interest benefits. If SP were sold in pieces, shippers, 
labor, and SP shareholders would all be adversely affected. 
Substantial divestitures would almost surely destroy the BNSF 
agreement, which haa ita own substantial pra-competitive features 
and efficiency gaina. 

In aum, the merger benefits here outweigh any competitive 
harms of the transsction, and the public interest requires that 
we approve i t . The condicions we are imposing will effeceively 
mitigate the competitive haras of Che merger, while preserving 
its benefits. We will cum new co a more deeailed discussion of 
cne various merger benefics and cempeeicive issues chae we have 
examined m carrying ouc eur balancing ef incereses xinder the 
statute. 

FDBLZC BUfZrZTS OF t O KKXOSR. Despite Significant parallel 
aapects examined below, the merger as conditioned clearly will be 
pro-competitive in the senae that it will stimulste price and 
aervice competition m markets aerved by the merged camers. 
The merger will create a more efficient and competitive UP/SP 
system competing head-to-head throughout the West with BNSF, 

«fficiency was greatly enhanced by its racent merger. 
JP/SP customers will benefit from tremendous service improvements 
brought about by reducciena in rouee mileage, exeendcd amgle-
lme aervice, enhanced equipmene supply, beeeer service 
re-iabilicy, and new operacmg efficienciea. Similarly, BNSF 
shippers will receive subscancial benefice frem che improved 
aervice efficiency of ehae camer aa a resulc of the merger 
conditions that we are imposing. Shippers now served by SP 
whose service is chreacened by ehae carrier'a decline, will now 
be aaaured of qualiey service by UP/SP er BMSF. 

Ouaatlfiable Hiblie Beaefits. Applicants argue thac the 
merger will yield about $752 million in quantifiable public 
benefits in a nermal year, including just over $580 million in 
operating efficieac-.ea and coat aavinga,»•* $76 million in aet 
reveaues from diverted traffic, and $93 million ia shipper 
logistics ssvmgs. We hsve excluded the $76 million related to 
nec diversion gaias aad $47.2 million in nee trackage righta 
proceeds from BMSF that should ao': be iaeludcd as quaatifiahle 
public interest gains. This acill leaves $627 million of 
quantifiable beaefits per year, as follows: 

Unlike OOJ, we have ttae capacity for continuing 
regulatory oversight uader the statute we adamister. 

t 

DOJ also recognizes this prablem. fits OOJ-14 at 3, 

Applicants have withdrawn a benefic claim of $1.7 
millim m che procuremene area. See UP/SP-230 ae 69 n.25. 

- 106 -



Finance Dockec No. 32760 

STB'S B.«>atement of 
Apalieanes' Prni.rted Annua^ Fftigieneies mr>it r-g,' g^Ylngl 

dr. S ft'. Ilions; 

OPERATING BENEFITS 
Labor Savings 261 2 
Non-Labor Savings 

Car Uae ĵ 2.7 
Commun\eaeions/Compueers 14 !2 
Operacions l i e ' s 
Cenerai/Adnaniserscive 129 '. 7 

Subcecal (Operacmg Benefice) $ $34^3 

SHIPPER LOGISTICS SAVINGS | 93,1 

TCTAL BENEFITS j 627.4 

Thus, we find ehat applicants should realize public benefice 
frorr, more efficient operacions of S534.3 million per year. Theae 
savings would reduce ehe combined UP/SP operacmg racio by fovr 
or five poims. FMSF's coses will f a l l furcher as well, as a 
result of th« trackage righcs. UP/SP w i l l : (a) acreamline a.i' 
eonsciidace operacions ae major common ceramals; (b) combme 
terrr.mal and station f a c i l i t i e s at a number of common points; 
fc) establish new blocks and new trains to in^rove service and 
effirienp; and (d) pursue numerous coordinations and 
consolidations of cranaporcation. mechanical, engineering, 
information, purchasing, customer service, and ocher eperaemg 
and marketing functions and activitiea. In addition, traffic 
Will be handled more efficiently, m many instances by using 
shorter, faster routes. The combined ear fleet will be managed 
on a coordmatwd basis to reduce empty movements and improve 
equipment use. Economies will also be achieved in applicant 
^•rrier.' .dmmi.trative functions by combining SP and UP 
departments to permit more efficient use of existing personnel 
ana reduce overa.M staff and office space. 

Several parties, notably DCJ and KCS, challenge applicants' 
ca-e-,;Aation of quantifiable benefits. However, we find, in 
particular, the testimony of DOJ's witness Christensen to lack 
credioiiity. In the recently convicted BN/SF merger proceeding, 
omy one expert witness, Christensen, mounted a detailed 
cr.alienge to th«s coat aavmga ei-timates m the application. 
C.*:ristenaen, then repreaanting aelected u t i l i t i e a , claimed that 
tne BN/SF merger would produce few quantifiable efficiency 
benefits. He aascrecd chac ehe economic liceraeure cencaiie'l no 
evidence mdicaeing efficiency game chrough end-co-end mergera. 
Becauae that merger was largely end-to-end, he argued that i t 
could not plausibly be expected to yield significant eost 
s a v i n g a . T b e ICC rejected that position,"' aad subsequent 

"• This pessimistic vision waa noe shared by woodward, 
DCJ's economic witness m ehae proceeding, who explained: 

It IS likely a merger ef ewo railraads having combmed 
revenues of $7 billion would creace signifieanc 
efficiencies . . . . In general, efficiencies could 
have a downward effecc on che prices charged bŷ 'the 
merging railroads. 

BN/Sf. DCJ-2, VS Woodward, ac 1 n.l. 
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evencs confira chae ehe ICC's decision in BN/^f waa eerrecc and 
that Christensen eignificantly erred in hia piedicciona BNSF'a 
originally projeeeet. merger-relaced aavinga were coo iaw, and 
noc, as Chriscensen had alleged in chac proceeding, coo high."' 

The UP/SP merger is of ehe aame order of magnicude aa BN/SF 
and wich far more overlapping roueea chac presumably would permic 
applieancs co cake full advaneage of ehe economies of scaler 
scope and densiey commonly found in railroading. Neverchelias 
Chriscensen cescifies chac ehis merger will produce quaneifiabie 
public benefice as low as $73 million,"* which we simply do noc 
find credible. 

Chriscensen'e cricique is noc based on objeceions eo 
applicants' detailed operating plan, which he admics chac he haa 
noc examined,"* but racher upon largely cheoreeical concema. 
Chriscensen makes chree broad-based claims: (i) many ef che 
operaeional efficiencies projecced by applieancs could be 
achieved by voluncax-y cooperacion short ef merger aad should n c 
be considered merger-related benefits; (21 much of applicants' 
projected benefits ' - i l l actually result, whether or not the 
merger taxes place, from ongoing, favorable industry productivity 
trends broug.̂ t about by Staggers Act deregulation; and 
(3; certain of the public benefits claimed by applicants are 
actua-ly transfers from various parciea to applicants and, as 

(...continued) 
SHil. slip op. at 65-66. 

ny,r^."' ^^\y '•• argument in this praceeding, 
BNSF s co'onsel confr^rmed that annual benefita, which BNSF had 
prc-ected would oe $560 million, are now believed to exceed a 
h i — i o n do-lars a year. She explained that some ef the 
u.-ianti=ipated aavinga reaulted from combined management having 
t.ne abilicy co apply 'bese praccicea' from each railraad co the 
new operacions. Jones, Oral Arg. TR ae 118-19. 

This IS consiscene wieh a reeene crade preas article 
pubiiahed aubaequene eo ehe censummacion ef che BN/SF meraer 
w."iicn reporced ehae : ' 

BNSF presidene and CE.. Roberc Krebs told analysts in 
Tuesday that t.he company had identified 

$400 million to $500 million m annual savings en top 
ef the $560 million in annual aavinga prajected in 
their 1994 merger application. That disclosure, plus 
the banner earnings, helped push BNSF stock up $5,675 
for the day to close sc $82.75 in heevy trading. That 
price, a 52-week high, repreaenta a $20 per-share gam 
smce July l . r » 

Traffic World October 30, 199S, at 37. 

"• Christensen concedes that the quantifiable benefita mav 
be as high as S500 million, bue he (and DOJ) focus their 
aaaeaaments on the lo*»er end ($73 million) ef his pro-iecced 
range. 

Sfii UP/SP-230 ac 61 (cicing Chriscensen Dep., Apr. 23, 
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such, represent private, not public, benefits of the merger."' 
We will diacuss each of these arguments m tum. 

One of the major problems with Christensen's analysis is 
that he assumes that major service coordinations of che acale 
chat will cake place here can be accomplished Chrough voluncary 
trackage righta and other joint agreemente without the atimulus 
of a merger."' Indeed, DOJ has even gone so far as to suggest 
that applicanta have the burden of proving the negative 
proposition that the merger benefits cannot be obtained through 
any means short of merger."' DOJ cites no precedent or 
statutory basis for this novel approach. Moreover, DOJ's 
approach goes against the gram of our statute, which assumes 
that carriers will take the initiative in proposing rail 
consolidations that pera.it railroads to create superior networks, 
to provide better service, and to operace more efficiencly. The 
ICC consiscencly rejecced claims chac coordmacien cf benefics 
can be achieved voluncarily on ehe grounds ehae le is up co rail 
management, not the agency, to deteraine how such efficiencies 
car be achieved. For example, m SF/SP. a merger proposal tiiat 
was ultimately denied because of competitive concerns, the IIC 
explained -. 

Applicants sought to neutralize the aaaertion chat many 
cf the claimed merger benefits could be achieved by SPT 
and ATSF by cooperative efforts short of merger. 
Applicants explored m detail the non-merger mechani.ms 
suggested by DOJ in a manner which convincea us that 
there are practical, legal and competitive problema 
w.̂ ich would substantially leasen the effectivenea. of 
such arrangements. It seems clear to us that without 
tne unified management resulting from the merger, few 
if any of the operating economies projected under the 
Operating Plan are attainable. 

".'Sr• 2 I.C.C. at 872. We ccntinue to believe thia i s a correcc 
ana-ysis, and one chac fics che facts of this case just as well, 
.•loreover, Christensen's premise is not only unproven, i t is 
ir.tlausitle. if UT and SP have not yet been able to coordinate 
tne core operations cf their competing systems outside of the 
nerger context, i t is not realistic tc suppose ehae chey could 

Christensen also disputes applicants' claim ehae SP's 
service problems will be remedied by ehe merger. He suggeses 
-.r.az VP's admittedly rocky experience m i n i t i a l l y absorbing OW 
derronstrates that, at least m the short Cera, SP's service may 
worsen. 

Applieancs have shovm chac chey have overcome cheir problems 
mtegrstmg CNW mco UP. And che reeord here shows chac many 
shippers locaced on SP lines expecc co see improvemenea m SP'a 
deteriorating ayatsm quickly because of UP's plans to invest Sl.3 
cil-ion, which m large part would go toward upgrading that 
system, 

"' This shsrply contrasts with DOJ witness Majure's 
assumption that trackage rights are essentially worthless. 

"' Contra FTC 1996 Staff Report, Chapter 2, Section E, 
'Efficiencies Should Be Merger-Specific Buc Parties Need Noe 
Prove That The Herger Is The Lease Reserictive way Of* Achieving 
Efficiencies," pp. 29-31. Horeever, as we already have noted, 
tne r.e recommends revising the merger guidelines used by FTC and 
DCJ in a manner chat would make their antitrast enforcement more 
ccnsistent with our approach to judging r a i l mergers. 
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easily do se, especially without the aneicrase immunicy that our 
approval confers. 

Chriscensen also asserts that many of applicants' projected 
benefics, whacever chey are, would accually be ehe result of 
ongoing, favorable industry productivity trends brought about by 
Staggers Act deregulation."* Christensen explains h i . basis 
for reducing applicants' projeeteJ i ibar aavmgs by seacing: 

Th. abiliey eo achieve labor aavmgs wichout merger i s 
bome out m the scaciscies for claas l railroads over 
che five-year period 1989-1994, when merger accivicy 
was relacively quiee. 

DOJ-e at s. Applicants have effectively rebutted this by 
explaining chat the UP/MKT and che SP/DRGW mergers were 
implemenced m cheir eneireey in 1969 and lacer. and ehae 
afficiency enhancing effcccs of earlier r a i l mergers (UP/MP/wp, 
NS, CSX. and probably che formation of Conrail) coneinued mco 
tne 1989-1994 period. Thus, Christensen'. r a i l produetivicy 
study necessarily mcludes, rather than excludes, merger-related 
productivity gams."' More importantly, applicants' efficiency 
Benefits are not based upon the expected yields from industry
wide trends, but on particular savings made possible under their 
detailed post-merger operating plan. Christensen has preaented 
nc reason for us to doubt these particular savings, which would 
be over and above any savings yielded by general non-merger-
re-ated productivity trends. 

, Applicants have included two items that we believe ahould be 
exc.udes from quantifiable benefits. Applicants have included 
S € rai-iion m projected net revenue gams from traffic shifts in 
t.-.eir calculation of merger-related public benefits, as weli as 
S<7.2 million m net trackage rights fees from BNSF. The ICC has 
exp-amed that many merger-related traffic gams juae represenc 
neutra- revenue transfers frem other carriers: 

Traffic diversions, as such, are nee pxiblic benefice; 
oniy ehe service improvements and cost savings 
associated with traffi c diversions ean be counted as 
public benefits. 

Vr- TN"̂" slip op. at 67. Applicants acknowledge that the ICC did 
r.ct_agree tnat r a i l - t o - r a i l craffic shifes should be viewed as 
put-ic benefice. Monecheleas, chey claim chac che asi. revenue 
gams they have projecced here aerve as a reasonable proxy for 
tne P'ubiic benefits. Although we have eliminated the $76 million 
m net traffic diversions m ou:- reseacement of applicants' 
projections of q'uantifiable public benefics, we have recognized 
the impci-tanc efficiencies leadir.? to zbtue '.raffic ahifcs below 
Similarly, eur reseaeemenc excludes applic.ncs' projecced receipc 
c. $47.2 million m nec crackage righes fees from SNSF. The 

"* While Chriscensen's cescim&ny appears co apply ehis 
analysis only eo applieancs' projecced S261 million m labor 
savings. DOJ m ies Brief cakea che concepc a seep farther m an 
43 4 " ***""P"* * ^ c* applicants' benefit claims. DOJ-14 ac 

Chriscensen makes one ocher claim with respecc to labor 
savings chat we summarily reject. He claims that applieancs' 
prciecced savings in chis area should be reduced by ac least 6% 
tne minimal amount ehae he asserts unionized r a i l employees are' 
overpaid relative to their next best alternative. See DCJ-6 
VS Christensen, at 11-12. 
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largest portion of this is simply a transfer from BNSF resulting 
from the grant of trackage rights to preserve the competitive 
status quo. 

Finally, we reject Christensen's assertion ehae applieancs' 
projecced S102.9 million m procuremene ssvmgs (frem combined 
purchasing) is a privace eransfer from suppliers te UP/SP because 
applicants have noe shown chac chese aavinga will resulc from 
efficiencies achieved by suppliers, racher than by UP/SP'a 
combmed purchasing power. Applicants explain that the ICC 
regularly accepted as public benefits 'lower materials costs 
resulting from purchasing efficiencies.' BN/sy. s l i p op. at 64. 
In accepting theae, the ICC never required merger applicants to 
audit the production activities snd pricmg decisions of their 
suppliers, snd this proprietary information weuld generally not 
have been available. We accept applicants' projected procurement 
ssvmgs and incorpcrate them in our restatement of quantifiable 
public benefits. 

KCS Witnesses CComior and Darling claim chae pase r a i l 
mergers hsve produced few efficiency gains or ocher cost ssvmgs. 
Nonetheless, chey conclude that there are S434.8 million m 
supportable normal year recurrent savings. See KCS-33 (Vol 1) 
VS CConnor/Darling, at 343. 

Appl-cants explain that O'Connor and Darling are in error m 
concentrating on tne huge decline m UP performance m 1983, the 
f i r s : year after the UP/MP/WP merger, in judging ehat merger a 
failure. Fcr a l l praccical purpoaes, chac merger wa. noe 
iTpiemented m 1963, but in 1984-66, after la)Bor agreements were 
reached and the WP rebuilding project was completed. Applicants 
a.sc .-.ave shown numerous other err-rs m the O'Connor/Oar ling 
statenent, and have effectively re..-tted claims by the KCS 
Witnesses that applicants .have improperly calculated merger 
Benefits m choae benefit categories that we have accepted. See 
UF 'S?-23C at 70-73. 

Unquaaeifled BeaeCita. 
^:rc Siiigier.: Rpures/Smele-Lme Servir. m prior 

mergers, tne ICC piaced suoscancial weignt on evidence tnat a 
prcpssi*: presented -opportunities for significantlv improved 
routings." St^. NS Control. 366 I.C.C. at 173, :7S, 196-

T.ie ICC also consistently recognized the substantial public 
oene.its t.hat can be derived through creating new smgie-ime 
ser^•.ces. csx r>,>-Tr>-i 363 i.c.c. at 553. 

Applicants have shown evidence ef unprecedented 
opportunities for improved routings and new smgle-line reutes 
h'̂ -e A combined UP/SP system will provide shippers with 
s.icrter, more efficient route, throughout the West. Similarly 
t.he trackage rights and line sales provided m the BNSF agreemint 
wi.i greatly improve BNSF's westem route syscem. A brief 
suss-ary cf Chese improvemencs i s see forch m Appendix D ac 1 
(Improved Routings). 

As a result of this merger, every shipper served by UP 
but not by SP, will gam single-lme service to a l l SP points,' 
and vice versa. More than 350,000 cars, trailers, and 
containers, carrying 26 million tons of freight, will gain 
smgie-lme service each year. The BNSF agreement w i l l add 
smgie-lme service for another 120,000 ears a year. See 
Appendix C at 2 (Expanded Single-Line Service). >' 

Moreover, the expanded coverage thac common concrol promises 
wi.l have numerous beneficial impaces on many markecs-• 
international, mteraodal, food producta, forest products, autos, 
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chemicals, gram, eoal, metal and minerals. %ee Appendix 0 at 3 
(Expanded Markec Coverage). 

Applieancs will reduce SP's high reciprocal switching 
charges ef almosc $500 per car. SP's eharges have been 
crieicized by many shippers as reducing cheir con^ecicive opcions 
at commonly served pomts, and have prompted SP's interchange 
partnera to increase their switching charges when dealing with 
SP. Applicants will reduce these charges pursuant to the a>lA 
agreement,"* making available eo shippers many raueiags ehae 
were previously uneconomical. 

Increased Capacity and Capital Investment. Up/sp plana CO 
spend approximacely $1.3 billion over chc ncxe 4 years to upgrade 
SP f a c i l i t i e s , assemble more direct routes, build new terminals 
and yards, and improve service. These merger-related investments 
will improve r a i l service and strengthen competition. Many of 
chese mvesemencs will go coward updacmg che madequace SP 
ayseem, invcscmcncs ehat SP docs noc have ehe capical co make on 
its own."' 

These improvements will include more than a quarter of a 
billion dollars in new mteraodal f a c i l i t i e s . UP/SP will build a 
new intermodal terainal m the "Inland Empire.' the cast end of 
the Los Angeles Basm where BNSF's scace-of-Che-arc facilicy ae 
Sa.-. Bernardino gives le an advaneage eoday. Ic will build a new 
fa c i l i t y at Kansas City, and others at points m Texas; expand 
intermodal f a c i l i t i e s sueh as SP's Long Beach intermodal f a c i l i t y 
and UP'S Chicago f a c i l i t i e s ; and add aubstancial eapacicy co 
intermodal terminals at Seattle, Portland, Salt Lake City, 
Denver, and St. Louia. UP/SP also will mve.t million, of 
doiiars m n.w and improved freight yards, repair shops, and 
otner f a c i l i t i e s . " ' 

l-srjvetier.t ef the Declining SP Service. A major benefit of 
t.ie merger is that i t wouid perait tne financially weak SP co 
Deccwe a part of a large, healthy r a i l system with the financial 
wnerewithai to sustain efficiene opcraeiens and mamcam a viable 

In UP/SP-266, applicants acknowledge cheir modified 
agreement to provide reciprocal awitchmg charges eo BNSF ac 
: - t c - i points as well as non-2-to-: points at a race nc higher 
t.har. S13: per car. adjuseed over eime for coses. Ac ocher 
pemts, UP/SP will cap i t s reciprocal switching charges with a l l 
ctner railroads at $150 per car. sunject eo the same adjusemcnes. 
Wit.-, f-urther reducciena poaaible chrough bilaeeral ncgociacion. 

For mscance, UP/SP will mvese: $221.4 millior. adding 
over 100 milea ef double crack ce chc Sunsec Rouee eo improve 
tram speeds and relia b i l i t y ; $145.8 million te make the SP 
Tucumcan Lme a high-speed mteraodal \ink between the Midwest 
and Souchem California; and $125.4 million eo upgrade UP'a Texas 
k Pacific line ce cennecc wich ehe Sunsec Rouee co provide direcc 
service becween Hemphia aad California. The merged syscem will 
ciea." cunnel rescriccions that block SP frort con^emg for mosc 
doubiestack craffic in che 1-5 and Cencial :tomdors. Shippers 
Wiii benefic from s i l of chese mvesemencs. 

"' One sueh projecc will be ce zeseorc SP's deeerioraeed 
Roseville Yard. UP/SP's $38.2 million eommiemenc will allow 
Roseviile eo reduce eransie cimes and imprave blocking for 
traffic from Los Angeles to Seattle, and as far east as Chicage. 
Further aouth in Califomia. UP/SP will build a new $24 million 
repair f a c i l i t y at West Colton, which will complement $40 million 
of other investments to ensure equipment reli a b i l i t y . 
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plane invesemenc. There may be theoreeical aleematives for SP 
to explore a merger with some company ocher chan UF, buc no such 
buyer has come forward wich an offer eo buy ehe whole SP syscem, 
even chough che filing ef ehi. merger applicacion was public 
nocice chac prospeceive offerors needed co f i l e such an 
mconaiseent application ur.der the timeframes established for 
this proceeding. And, the retention of the SP system m one 
piece peraits network efficiencies (efficient single-lme service 
for numerous shippers) that are clearly in the public interest. 

OOJ, KCS, and Conrail contend that SP i s , and can continue 
tc be, an effective competitor, buc ehe faces suggese ocherwise. 
DCJ's wicnesc Zimmer coneends ehat SF has begun to be profitable 
since Its new management took over n 1993, and she contends that 
a positive mcome of S61 million would have resulted in che 
absence of special charges during 1995. Zimmer also notes that 
SP'S operatmg mcome and net mcume improved substantially m 
1994 over 1993. Durmg that period. SP raised $666 million 
-hroug.". i.'.e saie of common stock and $375 million through 
.L .ance cf aenior notes. Zimmer argues that SP can generate 
funds from operations co support additional capital investments 
as well as using ocher financing opcions. She assumes ehe 
svailahility of a S300 m.illisn credit lme, and SP's concmumg 
ac i l i t y to se l l real estate as a means of financing what she 
accepts would be SP's necessary capital expendifircs of Sl 
billion over the next 4 years. 

Applicants, the State of California,"* and UTU, however, 
have submitted ccnvincmg evidence thst SP's compecieive posicion 
IS eroding, and . / i l l conemue co do so, Isccauae of i c ^ mabilicy 
tc generate sufficient capital to provide quality ae-vice. Other 
than in one unrepreaentaeive year, 1994. SP has historically been 
financially weak and unprofitable, relying heavily en large real 
estate sales to generate necessary cash flows. SP cannot 
continue to generate funds from, this source, however, becauae i t 
has a dwindling anount of marketable real cscaee available for 
sale.-'- As applicants note, SP's unsecured credit now has 
TunK bend status," and i t is unable to secure additional funds 
fror i t s lenders becauae i t cannot meet the earnings tests of its 
loa.-. covenants. Issuance of additional stock does not seem to be 
ar. cption oecau.ee i t would further dilute the low value of 
existing snares witheut yielding any suostantiai additional 

"' Many govemment and shirper parties from the State of 
Caiiforr.ia appear in this record m support of applicants' 
proposed merger. Their statements stress ehe benefics chac will 
result from a financially revived SP, and strongly dispuce 
protestants' claims of competitive hara fer traffi c movmg into 
or out of che seaee. See, e.g.. Conlon, Oral Arg. Tr. ac 468-
476 . 

"' SP noces ehae most of ics more valuable propercy has 
previously been sold; m 1995, ic cook 400 separace cransaccions 
CO .nell $49 million worch of property. UP/SP-230, VS Yarberry, 
at . 

UTU has eorreboratcd this, explaining: 

As far a. UTU la eoncemed, there just isn't enough real 
escaee Icfc . . . for ehe SP eo conemue eo effaec ics nee 
operacmg losses from r . i l operacions by aellmg cne real 
estate that i t does have left. That has been . . . the 
modus operandi of SP for quite some time. 

Miller, Oral Arg. T? at 507-08. 
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funds. Thus, even i f che opcimiseie income projeccions ef Ziimner 
are bome ouc, and we chmk chat is unlikely,"' SP weuld s t i l l 
lack ehe funds eo hale ies compecieive slide. 

Based on our exammacion of ehe record, and SP'a Annual 
Reporca, we conclude ehae SP i s , and will conemue eo be, weaker 
Chan ICS principal con^eeieers m the West (BNSF and UP). 
Alchough SP could remain in operacion as an mdependenc t a m e r 
for some Cime absenc che merger, ics inability co generaee 
adequace caah flow from operations, and limieacions en ies 
abilicy CO borrow or co sell seeck, will preclude ie from bem^ a 
scrong compecieor eo UP er BNSF. The level ef service now 
offered by SP is below that ottered oy ics coB^ecicors, and 
declining; le is easeneially a single-crack, low-densicy, high-
eosc railroad. 

Furcher, if SP concmues co operace as an indcpendene 
carrier, ics relaeive posicion will worsen. Absenc a nterger, SP 
projecce chat i t would spend less chan $100 million a year for 
improvemencs. while BNSF and UP each plan eo mvese billions of 
doiiars m maintaining existmg faeilitiea and upgrading plant 
and equipment. With the merger, however, i t la undisputed chac 
UF Will have adequace financial reaourcea eo supply che SP syscem 
the capital that i t need, to provide truly competicive service 
over SP's routes. 

COKPETITZVT HARK. The Staggers Act granted railroads 
freedom from an overly restrictive and burdenaome regulatory 
regime, enabling them to compete more effectively with each other 
and wich ocher eransporcaeien modes, mosc noeably mocer car, lers 
and barge lines. This eompeeition has provided an important spur 
tc more efficient operations, mcluding efficiencies gamed 
t.-.ro;jgh merger and consolidacion, while ensuring chac chese 
efficiency gams have been equicably shared by railroads and 
t.heir customers. The competitive process unleashed by the 
Staggers Act has been one of the most significant pxiblie policy 
successes of this cencury. One of our mosc importane roles is co 
ensure ehat this process continues. 

As With eur deteramation of ehe merger's expececd public 
oenefits, our aasessment of Che peeencial for merger-relaced 
ccrpetitive harms takes mto account the effects ef the BNSF 
agreement. As explained below, aubject to that agreement and 
certain conditions that we are imposing, we fmd that the merger 
as conditioned i s unlikely to lead to any significant competitive 
haras. The BNSF agreement is intended to permit BNSF to replace 
tne competition thac wili be lose when SP i s absorbed mco UP 
Our aasessmene of che effcceiveness of che egreemene at 
preservmg this compecicion begins wieh an exammacion of che 
manner ir, which UP/SP and BNSF will compece afcer ehe merger. 

Merger Will Result i a Rivalry, Hot Celluaiea. OOJ and 
others have argued that, becauae the settlement agreement here 
reaulta m trackage nghts for BNSF, already UP's largest n v a l 
m the West, i t i s inherently flawed. These parties claim that 
duopoly m ehe Wese w i l l lesd eo markec spliccing aad colluaien 
oetween tneae two major camers.«fben ehe ICC cumed down 

in 1995. 

11} 

Indeed, SP incurred a nee o^xacing loss of $24 million 

Not a l l prrtics calling for some fora of divescieure 
base Cheir reqvjests on fear of i.-arket splitting and collusion 
among BNSF and appli'.-ants. For example, DOT and SPI seaee that 

(eontlnued... 
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an eleventh hour effort to fora.ulate ameliorative condicions in 
ehe SF/SP merger ic expressed similar concerns: 

We are disinclined co risk che possibilicy of collusion 
and markec splicemg ehae might result from such an 
a r t i f i c i a l , aecclemenc induced raeienalizaeien ef ehe 
weseem r a i l syscem, 

SF/SP. 3 I.C.C.2d at 935. 

In refusing to reopen the record chere Co peraie exammacion 
o. che remedies chac were propc-ed, che ICC expressed 
dissaciafaccion ehae applieancs m chac case %#ere dilacory m 
bringing forch cheir proposal for condicions and disingenuous m 
agreeing co accepe condicions that thev had categorized for well 
over a yaar as 'deal breakers": 

We choose not eo allow merger applieancs an oppereun.ty 
to, in effect, aeek consolidation twire: f i r s t by 
taking a hard-line preliminary approach coward che 
issues of competition and acceptable conditions, then 
falling back en a more conciliacory approach i f che 
i r - t i a i approach is unsuccessful. 

i i _ «t 933 Here, m contrast, app-icants presented eheir plan 
.cr adaressmg competitive harms at the outset. This peraitted 
us tc examine the plan m detail m light of numerous comments. 
..he agency aiao has the benefit of nine years of additional 
experience with decreasing rates m two-earner r a i l markets 
under Staggers Act deregulation. We now believe that r a i l 
carriers can and do compete effectively with each other m Cwo-
S?.;;**- "•r^ets. We also think that the fact that applieanca and 
BNSF have granced access co each other's markecs is noe a 
sp-:tting cf markets, but a pro-competitive accion chac promoces 
t.ie p-js-ic interest. 

c 
r.a 

t , w"'* 5**" Po-nted out, the outcome where just ewe eempanies 
-.er the on.iy significant competitive aleemacives m a markec 
ay range a.l the way from m-ense rivalry co collusion, 
depending on che circumscances of ehe induscry."' Afcer 
t.-.creugniy examining the economic analyses submitted by various 
parties, we have concluded that tacit collusion is an unlikely 
cutccrre nere.*'* ' 

ZZZ and others define tacit collusion as a situation where 
m a market have a mutual understanding, not directly 

r.icated. peraittmg rate or aervice offerings tc be sci: at 
nen-competitive levels. DOJ correctly notes Chac, as che number 
o. .iras declines, i t becomes easier to underscand and eo follow 
the actions of che ocher firms. Conversely, addieienal 
parcicipanes in a markec cloud ehe piceure, and poasible 
reaceiena of differenc pareies eo a race er service offerinq 
become harder eo prediec. 

cornm-jr.i 

*"(...continued) 
BNSr would be an aecepcable purchaser of ehe lines chey requesc 
enat we order applicants ce divesc. 

DOT-4 ac 22. ,* 

0-r analyses of ehe economic wienesscs' eeseimonies 
concemmg this issue are see forch m J^pendix E. We agree wieh 
DO. t.hat these studies are mconclusive. 
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In prior mergers, the ICC often peraitted che number of 
railroads offering service m a given market Co deereaae co cwo 
railreada. Indeed, ic approved mergers resulcing in only cwo 
major railroads serving large poreions of che Ease. The ewo 
railroads, CSX and NS, have compeeed effeceively in eheae 
markecs. Aa has been crue for the nation's r a i l ayatem aa a 
whole since the Staggers Act, competitive pressures have been 
aufficient to spur railroads to enhance pr'.duccjvicy by adopcinc 
ef.iciene operacmg and management syster.., and their coaes have 
gone down each year because of significanc produeeivicy gains. 
Compecieive pressures hsve ensured e'lac che preponderance of 
Chose gams have been passed along to shippers in the fora of 
lower raees and beeeer and more responsive service. There i s nc 
evidence ehae railroads have colluded, overely or eaciely, co 
mamtam inefficient operations, unresponsive service, or above-
market rate levels. 

Another example of effective competition in a e*»e-eamer 
markec is in che Powder R. ver Bas ,. where BNSF and UP offer 
vigorous compecicion co PRB coal shippers who have seen rsees 
eoncmuously det..ne. Ac oral argument, DOJ stated: 

. . the Powder River Basin precedent is too small, 
and too narrow, and too recent to be applied to the 
facts of this ease. I am not actually familiar with 
tne prices in the East . . . . 

Ei.-.gaman, Oral Arg. TR at 143. In response to bemg aaked 
wnether CCJ could provide any evidence of collusive behavior 
between raiii-oads m two-railroad markets m the past, DOJ 
resoonded: 

We hsve evidence of collusive behavior m many 
industries. . . . : don'c know if chere is a railroad 
case specifically, but i t is a fundamental tenet of 
merger law that collusion, where there are only ewo 
p a r t i e s , i s muoh mor. n n a a i h l ^ les, IS much more possible. 

^ a: .44. However, ac oral argument, DOT argued ehae cwe-
ra..roa- marxets result in rivalry rather than collusion, and 
-.-.at tne conclusions of DOJ and other protesting parties 
c=r.ce...ing 3-to-2 competitive hara were incorrect: 

. . industry eoncentrscion has not led to increaaed 
r*** l*}Jt*. y°^^ precedenc m ehe BN/Santa 
Fe and UP/Kacy mdicace your belief ehae ewo 
mdependenc, unconscrsined railroads ean and do sunolv 
vigorous compecicion. . . . (wje concluded ehae i s 
indeed che eaae. 

Sr.ith, Oral Arg. TR at 173-74. Baaed on eur experience wich 
railroad mergera, and ehe lack of raiIroad-specific evidence 
preseneed by DOJ m supporc of ies posicion, we find DOJ's 
argumenes eo be unconvincing. 

We conclude chae seeps caken by applieanca here co avert 
anticon^eticive IB^MCCS (chrough Che BNSF agreemenc), combined 
With the additional conditions we are imposing, will safeguard 
agamst tacit collusion. We believe ehae BNSF will aggreLively 
ff^n^,!^"^'** ^^^^ " n obcam proficable traffic under 
the BNSF agreemenc. Furcher, ehe monicormg condicion wc are 
imposing will dccer collusion and enable us eo cake any neccaaazv 
corrective action. We note that the antitrust immunicy 
incorporaecd m our approval of ehe merger m no way excends to 
any collusive pricmg aceion. 

lie 
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^••^•t^tloa ac 3-ce-2 Peiacs Noe Oiad.aish.ii u. w 
exammed in decail che nacure of the S - t ^ f t r i f i i e !r 

n ^ J ^ o f ^ r ' " * " " P " " " " I x L l e L t e i t " l ! ' L r '**"*' 
t r f ? * f i ""S*^-related competitive hara. nist t h i . 

r̂LrLL̂ LL̂ L̂%̂ L%*̂ Ŝ itL̂ o*;!'?.T"-- -̂ '̂ rc%LtL̂ ;̂ey. 

have JL;;i?*L*dLL*rtL%*̂ L̂ê *̂̂rLjrL!5:LrL'*'LL̂"" 
time, the ICC's policy focused usuauj L L . I e ^ L e r f . ? " * ' ' . 
S^r^Ill'^h'*' °" Pr..ervmg t h r c e - L i l r o n i ^ f i t n ; 

p:i*̂ iitJ rL*:verL*ji'-Jî  
declining by 37.7% from i t . 1981 p e L eo ywr-cnd"99? | L n -o 

tnat tneee .tuc^L^a*rrincSc!!irL^"L?SidL.g°^L"5iT*****""'"" 

PO'itions on the instant merger are drawn 
fro^ theory and models of fira. benavior t L t L c J 
LL'renL to^^bL ^^'^ '"PP"̂ '' '^'^^ «t.Lm:Lj wich 
5:;!f ' • P̂ '̂ y of liccraeure on mduserial 
^ i i L ' t o ' h f ^ ; •'̂ '"'̂ ng Chac concencracion ae some peine 
^eads eo higher prices. However, only a verv few of 

-rad*b'--v*L*=''*"" ^''^ "^^"'"^ -nLL^'^a^d chLr -red-b-iity has oeen seriously challenged ^/ "^°/-"*'-^ 

:t:i':^.---.--'iiir'ii,iiriri^ir^^^ 

C. Grimm, 
Mergers 

••Rii'iili^iV^lt^ KPTIPnii?^' (Spring 1987); J . M . HacDonald 
Ra-iroad Deregulation, Innevacion, and Compicicion ' E f ? ! ; ? : , 

t.he Staggers Aet en Gram TranspertatiL w ^ J ^ L l of I H I I A °^ 
î tSnQr-̂ r^ 32:2 (Apnl 1969); and C. WmLen T 

"°'*'̂ --'»r)nri Brookmgs, 1990. rrriwnr 
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DCT-4 at 22. After briefly discussing the various studies, DOT 
concludes that: 

[Hone] of the foregoing analyses, cxsmming both 
sides of the duopoly issue, leads to a fira conclusion 
on ehe cMnecieive ouccome in markecs in which ehe 
number of railroads goes from chree eo ewo . . . . DOT 
recommends ehae ehe Beard refrain from remedial accion 
CO maintain three railroad service m these markets. 

Id. at 24 . 

A number of proecscancs' scudics do specifically address 
railroad pricmg. They aeecfflpc co cscimacc any enhanced abilicy 
of railroads ce raise races above coses by caking advaneage of 
ehe rcduccioD. by one, m che number ef pose-merger r a i l 
carriers. Tbe scudics compare races m markecs served by chree 
railroads with rates m markets aerved oy two. One common 
problem with these studies i s the use ef a static context to 
projecc race mcreases m r a i l markecs afcer che merger. 
Protestants neglect to account for a key dynamic clement ef this 
merger, e.he dramacic cost reductions i t will make poasible. They 
generally f a i l to acknowledge that any limited ability this 
TT<erger createc co raise raees over coses will be offsee Co che 
extent t.hat ehe merger resules m significanc reduccions m 
applicants' coses. Anocher dynamic elemene of rhis merger i s ehe 
deteriorating condition of SP, and the effect e..is would have on 
r a i l pricing. 

Majure's scudy for DCJ i s particularly flawed. His study 
estir.ates thst the merger will result m a rate increase of IC.9% 
fcr S4.751 billion m 3-to-2 traffic flows. Msjure's large 
pricing effects are derived entirely from studies of gram, a 
conr.odity with very different transportation characteristics from 
t.ne comroditics that make up most of the 3-to-2 traffic here. We 
dc net t.hink i t is valid to apply rate projections based on gram 
traffic to other categories of 3-to-2 traffic that have markedly 
differe.-.t transportation characteristics, as Majure has done. 
T.MS IS especially true becAusc more than 70% ef the 3-to-2 
traffic IS made up of commodities that are clearly much more 
trucK-ccrrpetitive than grain, and whose shippers strongly support 
t.ne merger. 

Moreover, aa detailed m Appendix E. Majure's study i s noc 
even valid fer grain becauae he faila co include a variable eo 
accc'ur.t for the distance of the shipper from nearby wateraays. 
Bargee, wnere they are available, are a particularly important 
factor m gram transport. Further, the nearer a shipper i s to a 
^•terway, the more likely that more than one r a i l earner w i l l be 
availaale, rather than leas likely, as Hajure speculates. 

Finally, Majure's study is suspect to the exeenc ehae he 
uses one geographic definition, a 6-digit SPLC, in estimating 
2-co-l and 3-ce-2 race impaces, while using much broader 
geographic definiciens. BEAs er 4-digie SPLC's, eo define ctae 
universe of c r s f f i c chac supposedly would suffer che race 
increases he predicts. This mix-and-match appreach i s inherently 
suspect and ehus cannoe be given subscancial weighc. 

In summary, Hajure's use of BEAs and SPLCs eo measure 
craffic flows leads ce an overescimace ef ehe amoune of t r a f f i c 
e.hat would face che loas ef one of chree direcc r a i l " compecicors. 
His use of gram race daea makes le mappropnace eo apply hia 
resules eo ocher commodicies ehat do not share grain's unique 
transportation characteristics. His data limitations and 
measurement errors significantly mcrease ehe upward bias in his 
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escimaces ef merger-related competitive hara. And he has failed 
to account for any offeettmg effects from the dramatic merger-
related reduction in applicants' coses. 

Nonecheless, we have used his scudy eo provide an upper 
bound eo ehe poeencial cempeeicive hara faced by 3-co-2 ahippers 
Even if DOJ'S escimaee of $1.4 billion of non-ineermodal, non-
aucomoeive 3-co-2 eraffic were accurace, which we do noe believe 
It IS, and i t s projected post-merger rate increase fer chae 
traffic of 10.9% were valid as well, which we believe is 
overstated, i t weuld produce a rate increaae ef $152 million fcr 
that eraffic. We consider ehis ac bese an oueside escimaee of 
hara for shippers m 3-co-2 markecs. Even i f ehis asseasmene ef 
hara were accurace, ehis ameune is heavily eucweighed by ehe 
subscancial public benefics chac will resulc from chis merger as 
conditioned. 

Another key factor m our analysis i s che limiced role now 
played by SP aa che chird camer in chese markecs. As we 
explain eiaawhere in chis decision, SP's peer financial condicion 
has limiced ics access co capical neceasary co renovace ies plane 
and equipment so as to match the aervice quality and cost of 
service of i t s competitors. Thus, SP is a constrained, not a 
full competitor, with limited impact on the pricing actions of 
ether western carriers. 

As a result, SP's role, particularly with regard to the very 
service-sensitive automotive and mteraodal traffic that makee up 
a large part of the 3-to-2 traffic, haa diminished. (According 
te applicants, SP new handles only 20% ef 3-to-2 traffic.) Two 
decades ago, for exan^ile, SP was the dominant automotive carrier 
i.-. t.he West, with direct service to and from four automobile 
asser±iy plants m Califomia. Since then, as a result of the 
c.osure of three of these four plants and SP's decline in 
service, SP has fallen to a very small share (less than 10% in 
1994 cf the automobile business handled by the westem 
railroads. SP .haa been unable to maxe necesaary investments in 
new automobile f a c i l i t i e s and auto-handlmrf freight cars. 

For a l l of these reasons, we believe that protestants have 
overstated hara in 3-to-2 marketa and that corrective action m 
j-to-l marxets is not required. 

Cempetit sn at 2-te-l Peiats Met Olaiaisbed. UP and SP 
directly compete for the business of a small number of shippers 
wnose plants hsve direct aceess to both railroads. They also 
compete for che eraffic of a larger group of shippers wieh planes 
iccated on the lme of one of the two railroads, but whe can 
reacn a nearby lme of the other through a reciprocal switching 
arrangement. When ne third earner i s present, applicanta have 
designated plants with access tc both UP and SP, either directly 
cr thraugh reciprocal switching, as 2-to-l points, and have 
granted BMSF access te these plants via trackage righea, aa a 
repiacemene c a m c r for SP. Applieancs have also sgrccd eo 
continue eo offer reciprocal awicchmg ac chase planes vis-6-vis 
BNSr at a charge not co exceed $130 per car, adjuseed upward or 
downward each year on ehe basis of 50% ef che RCAF, unadjusced 
fcr produeeivicy. 

Tc ideneify poincs eo be covered by correeeive crackage 
rig.hts, applicants have identified 2-to-l pomes aa chose ehae 
can be served direecly, or chrough reciprocal swicching, by UP 
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4ad SP bue by no ocher Claas I railroad."' Applieancs have 

Si L d Ip'offfr • " " ^ " ^ ° ' ^-"-^ gQrrtdt?r flow'" 'hire only 
H L S c L - L S l h f l •leemaeives: Houscon-New Orle!ns 
TexLkLr^SS^h;.^*"/^'^^"^"**' Orl.ans/Hexico* jexarxana-Memphia; and Shreveport-Memphis und.r th. BMCP 

Protestants argue that applieancs- sppresch i s coo 

compecicion--eransloading, build-ins er build-eues close mark.t 
!?T^'L'f2..*"'* P^'"! --"ohing, and lecaciei ~ L w ' ^ i r ' L ^ c ^ 
L L 5 ^ " * * *'̂ "̂9̂ ng pressure en each carrier's 

<,r,-.rT*f^'"^" '*>• correcc measure ef compecieive 
impac- muse cencer around flows becween origm-deseina?*L i l t r s 
and they evaluate origm-destination flews by commodity ThL 
alsc use croader geographic areas than "points" m L attemot to 
estimate the potential for such options L L L d - L r a S 5 ^ 
transloading that result from carriers being neL «crLher 
i e f ^ r ^ - ^ ! 'h^PP^rs who have such lompeLt'v. L n L s 
Lot.hL c L n e T ' "**" " protected with ST^ect acceSrto 

^ • - . . J ^ t l V ' * ^ ' * "»«,v^"ous geograp.hic units to escimaee 
o earners are close enough cogechcr ehae 

-OSS of one of che cwo merging camers should be lonsiLred a 
... ^-co-: impact. Under this appreach, the broader the 
n°?^«P!:.i '̂'̂  9"«t«r ehe likelihooS ciac L i n e s 
I ' r : : : ' ' *to'**'or"eLn%'\:S" ^,^=*««^-'i«d by pr e t e L S S c T L 

t r a n . i i i i s ^ L a ' L ' ! y " r L S ^ c L ^ L : : r i L a s ^ ^ i L ' r ; o m ' ^ : ^ r L L a g e 
: r ? V ; L n " f L f o r : t ^"contrast, pratestants- a S I l J n s i L S s ^ L 
=";::L*LstrL=LL on the comLdity and 

' Applicant, contwid that th.y c.r.fullv eh.elc.a .......i 

SL'̂ .n̂ fortrt!;.'̂ ".,:̂ *' » ̂ -ro.. 
i-.r-'Ir-™'^i^^'!?*^!."*"*"' origins or desemaeions'for i..-er.errieorial eraffic are noc considered onlv ehe ea.t.,^ gateways for such t r a f f i c . "Jrca, oniy cne eascem 

KCS-33 (Vol. 1), VS Grimn, at 163-180. 
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KCS seudied flows becween BEA.,'" based on a commedity 
breakdown ac che S-digic STCC level.'" KCS estimates cecal 
revenues fer 2-eo-l craffic, based on chis broad defmieion and 
using the 1994 100% traffic data baae, to be S2.04 billion. DOJ, 
in its study, uses various broad geographic units depending on 
the cype of commodiey eo escimaee che volume of affecced eraffic 
[i.e., BEAs for manufaecured produces; and 4-digic SPLCs for 
"low-valued" (per weight unit) freight, for which i t alleges that 
excensive truck hauls eo a reload pome weuld noc be 
feasible'"], and excludes a l l craffic ic considers craek 
compecieive for che encire movemenc frem origin co desemacion 
based on discanee (up co 500 miles for BEA commodicies and 100 
miles for 4-digic SPLC commodicies). Using che 1994 Waybill 
Sample, DOJ escimaces revenues for 2-eo-l markets ac $1.5 
billion. NITL'S scudy, using 1994 Waybill Sample daea at a 
6-digit SPLC level,'" estimates revenues for 2-to-l traffi c to 
be S2.5B billion. Applicants idencify $1,002 million of craffic 
at 2-to-: points."' Protestants imply chac ehe BHSF eraekage 
rights are inadequate to the extent that they do noc serve a l l 
anippeti ehat experience aome competitive hara, however indirect. 

lr. essence, ehe problem wien proeescanes' 2-to-i analysis is 
that the/ aggregate traffic that will experience varioua cypea of 
competit.ve problems thac we think are readily susceptible to 
different types of remedies. Although divestiture of parallel 
lines couid aduress haras discussed here, there are less 
intrusive way* and more focused ways of achieving that result 
w.-.ic.-. are adopted here. 

We agree with protestants that applicants have nee gone far 
enough ir. addressing certain adverse competitive effects 

• - The ICC has found ehat BEA-to-BEA r a i l craffic flows are 
c.rer. .ar too broad to meaaure accurately potential merger-
re.ated competitive hara: 

!t]he t r a f f i c flows .oetween BEA areas m seme 
instances, such as tne Los Angeles BEA, include r a i l 
t r a f f i c net affected by changes m the levels of 
competition resulting from the proposed merger. Tor 
exanp.e, m the Los ^jigeles BEA, traffic tera.matet' at 
Needles, CA, on the ATSF would not be affected beeau.'«e 
it IS a point exclusive to ATSF at the preaent time 
and, in fact, is near the Arizona border. 

g" 'S?. 2 :.C.C.2d at 768. 

';STCC" refers co the Scandard Transporeacion Commodiey 
Code developed by ehe AssociiCien of American Railreada (AAR) in 
t.ne early 1960s. This code, adepeed fer reporting commodiey 
statisti c s to the ICC, was pattemed after the U.S. Government's 
Standard Industrial Claasification Cede. 

'" Inexplicably, as noted earlier. Majure uses 6-digit 
SPLCs to perfora his rate scudy. 

'" As we have explained, 6-digit SPLCs are the equivalent 
of freight stations. By using that level, NITL approximatea 
applicants' standard of seekmg pemts with dirsct acceas te UP 
ana SP. ^plieants, howevei, note that NITL did not check actual 
access. 

'" The number would be $795 million i f applicants were to 
leave out 2-to-l traffic solely served by UP or SP at one end ef 
t.he movement. 
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Applieancs, for tixample, address ehe loss of eransloading opcions 
by allowmg BNSF ec locace transloading centers only at 2-to-i 
pomea. Applieancs maincam ehae eruck movemencs eo new BNSF 
transloading centers at 2-to-l pomts or to centers on BNSF's owr. 
lines, would be aufficient to ensure that no ahipper previously 
enjoying such options would be hampered by this limicscien. Buc 
eoday UP or SP may locace eransloading facil i c i e s anywhere on 
cheir lines co reaeh ahippers on che ocher earner. We believe 
chac allowmg BNSF or ehird pareies co locar. rransleadmg 
f a c i l i t i e s anywhere on che lines where BNSf will receive crackage 
rigncs will preserve chac compecicion. 

The aame is eras wieh rerpece co Bccommedaeing build-m or 
build-oue opcions. If a UP shipper undereskcs a build-ouc 
opeien, fer example, ee reach SP, SP need nec subjsee chc shipper 
to a feasibiliey cese. It can simply negociace a concrace race 
wich ehat shipper that goes mto effect i f che shipper or che 
carrier chat wants to obtain i t s business actually censtracts a 
connection. Allowing BNSF to do the same i s a more appropnate 
means of rectifying what would ocherwise be adverse eoB^ciCivc 
impacts brought about by loss of build-out options. 

Shippers of chemicals and plastics that are served by just 
cne railroad have noted that they alao benefit from preesure 
brought on by competitive rates that nearby cempceing shippers 
having access co cwo ra i l earners can obcam. These shippera 
Will continue tc benefit from ample geographic competition of 
t.his type, as we explain elsewhere m this decision. 

Location of new fac i l i t i e s provides competitive pressure, 
a.nd t.his issue waa partially resolved m the CMA agreement, aa 
BNSF Will be authorized tc aerve a l l new ahippers tha,- chooae to 
locate on the SP Imea over which BNSF la obtaining tTackaoe 
rignts. We - ' ' -e will broaden that provision also to permit BNSF t 

fac i l i t i e s that locate on UP lines over wmch BNSF serve new 
oeer. given trackage rights. 

o 
has 

With the conditions we are imposing, we fmd that BNSF wii.l 
oe a.n effective replacement for SP at theae 2-to-l pomte an?', 
affected l-to-l points. Althougn various protestants have ar - rgued 
t.nat t.ne compensation teras and other conditions of the trackage 
ngnts arrangement may not allow BNSF eo replace Che compecition 
t.nat will be lost when SP is abaorbed mto UP. these arguments 
are wit.hout merit, aa discussed m detail below. 

Source Aad Other Xadircet Co^ctitiea Met Za^aired. A 
nujnoer of parties (particularly OOJ, DCT, and KCS) note that UP 
and SP often rcsersin each ocher's rsees and service levels even 
w.nere chc shipper has scecsu eo only one r a i l earner. This 
mdirece compecicion can cake two forms. Firse, as discussed m 
detail above, when UP or SP lines run nesr ehe plane of an 
exclusively served shipper, che abiliey of chae shipper co 
transload or build ouc to a aecond carrier can provide in^orcane 
leverage in race and service negociacions wich ehe camer 
providing direcc service co che plane, and ehe condiciona which 
we are imposing refleee ehe iB^ortanee ef this arrangement. 

Second, UP and SP can compete mdireccly ehraugh source er 
geographic competieion when cheir exclusively served shippers are 
tranaportmg relatively homogeneous produces. We explain below 
wny ehe merger will noc dimmish source compeeieion fpr the mam 
products tor which this issue has been raiaed: plastic and 
cnemcai products moving out of the Gulf area; coal movmg out cf 
tne tSP-servez Umta Basm and (UP-aerved) PRB and Hanna Basm; 
and for grain and lumber movmg throughout the West. 
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Plasties and Other Cheffie«T« Protestants express concem 
that tne merger will perait UP/SP to exercise increaaed market 
power over shippers ef plastics and other chem.ieals. we fmd 
that, with the addition of rtrram conditions discussed below, 
these concems have been ehewn to be groundleas. Applicanta'' 
atudies of Gulf Coast plajtic and chemical traffic have ahown 
that aource competition will renain powerful, and m aome 
respects will be magnified, following the merger. Applicants 
have demonstrated that a combmed UP/SP will be unablp to 
exercise any additional market power over shipments of any 
plastic or chemical commodity becauae the overwhelming percentage 
of shipments will continue to be available to non-UP/SP r a i l and 
non-raii transport altematives. 

The settlements that UP/SP have crafted with BNSF and CMA 
Will enhance competition for the large number of plastic and 
chenicai shippers whose plants are now served by UP, SP, and no 
otntr railroad. Indeed, CMA, which accounts for 90% of the 
nation's basic industrial chemical productive capacity, has 
Withdrawn its opposition to the merger in response to important 
steps taken by applicants to meet the concems of its 
members. •" 

BNS" Will now be able to aerve every plascic and chemical 
snipper currently served by UP and SP anu no other railroad. For 
t.nose 2-to-l shippers, competition will be expanded eo ehe extent 
tnat BNSF will provide a more effective altemative chan SP has 
oeen aoie tc provide at thoae pomts. The prospects for BNSF 
Demg able to improve service options for a particular shipper 
are good because it can provide direct, smgle-line service to 
much cf the West, and can provide efficient aecess to major 
gateways for movemenca cc the rest of North America. Moreover, 
various other ahippers w-il continue to have extensive access to 
carriers other than UP/SP, including BNSF, KCS, and IC. 

For plants aer.ed by a single railroad, source competition 
can be an effective competitive restraint on ra.rl rates when 
sources cf supply are numerous, eost conditions of alternative 
sources cf supply are homogeneous, transport costs from 
alternative sources are similar, delivered products are close 
suostitutes, and the share of transport costs in the delivered 
pr.ce cf t.ne product is high. Especially for plastics, as SPI 
admits m i t s comments, each of these factors is present now 
S? : - i i at 14; VS Ruple at 9; and VS Bowles at 2. We note ehat 
tnese factors will continue after the merger. The record ahowa 
t.nat there are approximately 40 plants producing substantially 
identical plastic resins m ehe Gulf region alone."* 
Tranaporeacien coses for plsseies are approximacely 20% of 
delivered coaes. The railroads are well aware cha*., i f plasties 
s.nippers do not receive eransporcaeien races compartble eo chose 
received by c leir nearby eompecieera, chey will be Lmdered m 
tneir abilicy eo compece m markeemg cheir producca, and ehe 
aervmg earner wi l l lose craffic. 

SPI assercs ehae UP/SP would have access eo 90% of ehe 
plasties movements, with a post-merger market share ef about 63% 
S?: s concem. i s chac che merger would permit UP/SP ee dommace 
tne transportation ef plastics, but we think that i s unlikely eo 

'" CMA-12 SC 4-5. 
I 

'" Capacity, alchough primarily locaced m ehe Gulf Coasc, 
is sufficiently dispersed throughout Texas and Louisiana, so as 
net tc be u.nder the control of any one railroad. Other plants 
are located in the Midwest, Ease, and Canada. 
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occur becauae many plascies shippers conemue co have r a i l 
cranspore epeiens wich carriers ccher chan UP or SP and Lo«t 

crL«ort* ^ i f V ' " " •'̂ P̂P*'* ̂  '̂ "'ô  •nd i « J r S i ! 
cranspore. Afcer aecouneing for ehe BNSF agreemenc UP/sP'. 
excluaive ongmaciona will remain less chan 40% o f ' B l i . t L l 
production in che Culf. Even ae pomes where UP/|p ?. ? L L l v 
.erving r . i l camer, ic will noc be able to i n c r . L i l e ^ r2t« 
wichouc weig):ing ehe possibilicy chac ehe s L S ^ r l u i J L I ! t ! 
busines. CO cne of l e . many n.arby eompecicorrlir^L bv S L ^ r 
mllVr.1"- thac c h . r r w i i l i e n c m L S ^ f f ! n L t 
^ t l t r ^r'P*""™' " suppress UP/SP's exercise of i L ' t i o L l 
market power ae planes where ic i s ehe only r a i l earner 

'•""*'•''• •PPlicene. explain chac mosc chemical eraffic 
och.r Chan plascies, move, predemmaeely by crack and barae'"' 
™ f ? ' t " " ",«^ing by r a i l . Th. preeendieion. for sou^L 
compecicion will conemue eo be presenc for these nonplastic 
chemical, as well. The customers producing these products L e 
l.rge firas, aany of which are multmacional, and a l l of L i c h 
r".*''P''i''-"""'* ^" effeccive negociacions wieh c s r r i e L 
Con.inued source eompecicion should preclude che exercise'of 
c L n L " ^ " " " " "°"Pi*'"= ohemical plane. .ervL " " " n g i e 

c.,»,,?*ff:'* **=t« mdic.cmg chac effeccive source 
-'a'? L'wip "*''»•'• opponenes conemue eo allege 
-•-'L ^-ortrnt^ , ^ " •*«rciae new-found markec powL and 
...us .ontrol" a large portion of the Gulf Coast ahiomint. of 

^"tastants argue eSIc U ? / ir!xU hLe 
-;fr:-fr« " P̂ '-o'neages of Gulf Coast plascL L d 
:"L'- c anrfh'**''"'^"- I^^y '^'^ •'•^« '^'^t Che amoi^e Sf 
F-as.ic and chemical eraffic chat will go from 2-co-i or ̂  r« i 
IS far larger chan applieancs concede. 2 to l er 3-eo-2 

i^-j'-^'l^i^pi..''^^^^^^^^ 

O'-iSinally aaserced chic UP/SP 
'^oi 63% of Guif Cease engmacions f e r plascic r . . i n . 

.d..t.=r.'̂ ir:.î ";t" jJoSic s.."E;̂ ;jt.'v?! _r.c..v. ..rv.c. tr», ix.t6 Ja •».r.'';s;n":n;»s;."':„jj 
..V. t̂t;a°s:.%s :5iJi~",'?o.:°T:.:i;«-i4n'SJt*5ir-
suppress ehae business m order co fsvor OT-a P L ^ J ^ ! ^ ~ 
ippLciJL'r'^^°° ̂ ' '^'^ ' " ^ o f ' S I ' ^ r r s S S s ! ^ ' 

1)1 

UP/SP-23 'Vol. 2), VS Barber, ae 487. 

The only excepcion i s adipic acid. 
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Buc, aa explained below, applieancs demonstrate chac chere 
IS lieele meaningful source compecicion becween UP and SP for 
coal becauae each originates coal that typically serves different 
markets, ur--j eoal competition is BNSF, not SP. 

UP's coal business is based overwhelmingly on movements out 
of the PRB m Wyoming, whereas SP originates coal only out of the 
Uinta Basm m Colorado and Utah. Thoae coals are fundamentally 
distinct m teras of price and physical characteristics. PRB 
coal IS lower-cost, lower-BTU coal that invariably offers s lower 
delivered cost than Colorado/Utah coal, with the exception of 
mmemeuth coal-burning operations er for u t i l i t i e s with 
significantly shorter r a i l hauls frem the Uinta Basm than the 
PRB. This means that plants chac ean bum PRB coal will 
typically noe bum Colorado/Ueah coal excepe i f needed for 
blending purposes or ocher cechnieal requiremenes noc relaced co 
ehe relaeive prices of che ewo coals. On che ocher hand, choae 
planes (especially in ehe Midwesc and Ease) chac cannoe bum 
lower-BTU PRB eoal will mscead look eo Colorado/Ueah coal and 
other higher-BTU coals in the Ease and wese, and not PRB coal, as 
tneir competing altemative sources. 

In addition to i t s hesvy volume of PRB origmacions UP also 
moves a email amo-unt of coal from the Hanna Basm and other eoal 
regions m Southem Wyoming. The demand fer Hanna Basm and 
et.ner Southem Wyoming coal has declined because, while i t is 
lower i.n BTJ content than the high-BTO coals, i t is significsntly 
higner ir. price than the low-BTJ coal of the PRB. Host of the 
coa. cpponenta do not even mention Hanna Basin coal as a 
significant competitive factor. Applicants have ahown that Hanna 
Basir. coai has deficiencies in both BTU content and price, m a 
way tnat makes i t largely nen-eompetitive for new eoal business. 

C.nce the proper msrketplsee dynamics are taken mto account, 
it oecomes ciear that the eoal opponents have predieated their 
oppositior. to this merger on a fundamentally mistaken premise. 
V.r-.-aiiy every coal opponent claima that there i s excensive, 
heao-to-nead competition between UP and SP that will be 
•extinguisned" or ' l e a f or 'destroyed* as a result ef che 
merger. fint, ft^a*, WSC-11 sc 1-3, 22; WCTL-11 at 21; WPL-5 at 6. 
But, drawing on agfrr-nace mdusery erends as well as plane-by-
piant detail, applicant!' wicnes.e. Sharp and San.om .how chac 
tnere i s lieele meanin;/ful compecicion eoday between PRB and 
Coiorado/Ucah coals. 

As s resulc, we fmd chac there is no subseanee to the coal 
opponents' argumenes baaed on a aupposed 'westem coal market.' 

WCTL-11 ac 11. Varioua experes engsge in marker - -e 
cr concencracion analyses of ehis "markec.'"* Buc, a l l of w: 
fail s apart once i t i s recognized ehae chere is no single 
'western, coai markec' SP's Colorado and Ucah coals are 

S££. « e- • WPL-5, VS Crowley, aC 7-9; WCTL-11, 
VS Weishaar, ae 14-23. WCTL assercs ehae chree railroads now 
ongmace 96.4% ef a l l r a i l movemencs in che weseem eoal markec: 
BNSF (57.7%); UP (30.3%); and SP (8.4%). Others talk aboue 
"collusive behavior" or a 'duopoly m chis aupposed "markec.' 
£££. e e . WCTL-11, VS Bores, ac 3-16; WPL-5, VS Weishaar, ac 15, 
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origmacions from high-BTO L'Lem'.!!!!^^^""*"^^ •«iudes 
This misses che real comoetitfoh^^rL""*:*?^*"* regiona. 
b u s i n e s s . c o m p e t i t i o n for SP's Colorado/Utah coal 

r a e h e ? ' c L n ' o u ? L " p ' . " | ? r o r L o / l 5 ' : r ^ ^ •"PP"^' 
lack - m c e n c i v e - L r b L S See? Sp'! « ^ ^ h * " ' ^ -^^^ 
MRL aaaercs: *̂  *^ * huainess. For example, 

MRL-:c at 30 and 36. 

We reject the notion that UP i« iik».iw 
unde.TT.me and weaken the ColLado uLh ooiî  deliberately to 
oe/eiopmg i t . We find applicant. ? i - f» * husmess. rather char 
t.nat UP would not l i n o L ? eo^! - f claim far more credible: 
^.rgomg the b^nLi?^%".f w!" | ^ L t L ^ L l ^'^•nchi.e, 
greater efficiencies .nd operat iLrr c L I h ' w ' ^ ^ * ' ' '>"'•'" '""^ 
explain tnat a central L . n e f " of t L f " '^PPi^o^nta 
»xp..nsion--building L tJe s L e n e t h ^ L fr'**" " "'''^•'^ 
aeiivermg r a i l s e r v i L i L ^ . !5? of the separate railroads by 
car. accomll iL a ' I ^ L " y « f f i c i . n t l y chan e i th .r UP or SP ^ 

==mp.eL.nt«T ' i o t h ' L J m e L ' e . * ,=L^="-»/"">' • • -re 
ccal opponeni. are " ^ - J ^ " ^ the ..me time. 
••com.pete again.t 
Cciciadc/Utah business 

rm m.Zr.^ the ..me time 

L L - ^ f̂-̂ ^̂ ng that UP W L J ' 
. m e L " ^"^"^ " " •«=>"9he eo buil 

The 

d ehe 

t u s i n e * ^ ^ : I ' : ' L j : ^ N ' ! : : * b S m e : r ' L S ' - - ' ^ ^'^J Colcrado/Utah 
f i r s : time, UP wil l h,v. . r ^ - ! ! . '̂ *'°''*""^=>' ^ - For the 
r.ii.-3TU c o a i : - o r i g m r ! o L t L t L : L « ? ' ' ' ' * °^^9^nations of 
icr -.̂  m competmr^LmL « L e m I^d opportunitie. 
eoais .̂ nd m compi-mo f L !«o^f^h "i l-^'tem high-BTU 
ir.ter.Mo.-.s to buiiS th ' Color^do/ut^K""*?*: ^ •"'^•« '--r^ 
RVS Nock at 9. PracmLy b ^ c l J L -^i^ -""^ b u . i n . . . .ggr . . . ive ly . 
efficiene and c o . e : « f f L c i v ! OT/S? L r L ' r o ' y ' " ! "'^^ «""• 
r..c;h for SP' , Co lorado /uLh'bSmLj L n o l ! T ' " ' '"'^''•' 
^ore de.tmaciona, upgra' -ng 5 f ' i ^ ; * L u e : i " ' J L ' i ; ; L l ' L % * ? ! e r o f 

. e . -ve ;^x? ir s ! tLr i t"drs*c i2re* i*enTu5^rrSni^^^ --e grant crackage righcs for a eecô iA Imt l . t l f * '••'"••ted Chae 

argument forma tne baais forwEPCo^. t2 '2^ example, thia 

:-r!.%^% :̂,'-„";i'-:ti.s-̂ °̂ ^̂ ^̂ ^ 
earner , and aecond th-J^ destmar.ion monopoly 

.^iti.^y •^i^.i.iX t's: s".?-
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:s:s"tr;jj::; sj-cSnrHjiJStij'iiir"?;-'i' .».rp.„ th. 

south.™ »y™.̂  cS; j".";™ ".a 

Sansom explain, why the.. markLplJL S^ami^^-^nS n L L 5 " * * ' 

i:iir,s?sps:%s-;i?=" 
ff?r-"*'3;/s%':2*3*c'1vs"!3L%""«*7̂ '̂ 
jLf?-L€"rnLŜ *jB L H"""̂ ^̂ ^̂^ 
^L=iL-LLrL*LiSL*-
.tim.JLL'L'iSpnJLtr'TL't̂ eSLtr̂ 't̂ '"-""̂  -̂ li ^ 
Uta.n producer. - l U «in the URC and BNSF. 
ar.d e L t L ^ m L k L i ' L i c h T H ' s L T / ' ' ^ " "^dwe.tem 
==m.petition betweL*' U^^^Lij l ^ H . ^ ' t A I i i i r t J^t^o^^" " 
oppon^Jti' c L f L * t h r ? ^ 5 ^ " : i i f L r * J ' " ' credibmty in 
ct.nervi.e de;Lde |p i S l o r i L / L i ^ " ' ? ^ ^ " neglLt or 
opponents' c L c e L s w!'f j fLto^n'^?!^ husmeas, we note that 
proces.- *** "«nicored chrough ehe overaighe 

v e r . u r ; - - ' * . " ! * " ! L ' ? L ' c o r r » ' * " ^^'""•«» °^nea Basm 
P-<r 9 e n e r a c \ ^ r ; i ; n L ' ° e h e " L r L r T r L L e " a^c^i^Le't *''^*^^"» 
source c mpecieion fer eoal This r . f . « t ! « T.tf 
derives from a u c i l i c y s ^ i i i i y L cJeoL L ^ " " " ' ' 
altemacive. whil . .al .ctxna . "eose from among variou. 
T. .xiscmg oni •*? ^ r aasessmene i s tha't "t*r " ^ ' ^ "*'"^lding 
lack. men?, A . HRL ackn"iedoM J l t J ^ this argumenc alao 
heen s ic .d and d e ^ l ^ L ^ J f r L o S ' c L L ' o l L i ' ^ t ' ' ' ' " ' 
sources, eransporcaeien modes b o i l L S . I ? b e c w e e n coal 
carriers. Uci l ic ies ac chia i t « . ' ° f ' individual 

p m i — d ' c - - S ^ 
haraed beeause^che/Sui r e c a J L ^ q u L i \ ° a ° L r o r t L ° ^ L ^ L l ' ^ L l 

presen;ed"*by*rc;! ̂ ^i-^L-fl'^vr^c'roL^'el 'l*c " " i , ! " ^ ' " ' ' ' ^ ' 
reliable. Rvs San-om .t L . ^ I . .f^'ify- noe RVS Sanaom ae 78-79; 89-91. 

*" Sfii MRL-26 at 16. 
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sourcing opcions. Afcer che merger, shippers will generally be 
able eo sice or configure new plant investments m such a way as 
te take advantage of aeveral transportstion options, including 
several major railreada, barge transport, or some combmatior of 
theae. 

Gram and Lumi>ey. Grain and lumber are among che mosc 
imporcane commodicies carried by weseem railroads. Alchough 
auoffiissions by scaces, shipper associations, and commuaiey 
groups'* allege compecieive problems aasociaced wich gram and 
lumoer, chey afford no compre^'ensive markec analysis and the 
evidence preseneed on cheir bthalf is quice limiced. Gram and 
lumber are rail-orieneed commodicies, especially beyond certam 
distances, and both are marxed by very strong geographic 
competition. 

Shippers of both commodities raiae concema, recapiculaced 
by USDA. about the vulnerability of small, rural ahippers and 
ahortline railroads to merger-related rate restruecurmg and ear 
supp.y accions of ehe major railroads. As we will explain, chese 
and other concems raiaed by protestants are misplaced here To 
begi.n wit.h, SP now plays only a miner role m gram 
transportation.'" Over recent decades the number of primary 
grai.n-nau.mg railroads m the West declined both because of 
mergers and bankruptcy. Except fcr areas served by the CP Rail 
System/Soc Line Railroad Company and KCS, the comptcitive 
satt.eground for westem gram .has come to be oecupied almost 
entirely by BNSF and UF. 

Montana gram mterests and Oregon lumber interests, among 
ctners, essentially have compiamed that they are unable to take 
asvar.tage cf the PRA betweer UP and BNSF for Pacific Ncrtnwest 
tra..ic^routed over t.he Portland gateway. This agreement opens 
._a--.c...ia for the f i r s t time to smgle-line competition between 
-r sr.- BNSF from origins to the north and to the west of 
r-crt.and'-a remarxably pro-competitive development. Aa a resul
es t.nis agree-nent. s.hippers m this corridor will now experience 
mere intense geographic competition tnan before. 

Nevertheless, Montana mterests cJaim they are haraed 
seca-.:se tne BNSF PRA doea not extend to the eastem part of 

.nf*^ " ^ ^ ' I *w ^"^"^ • condition just 
..e.a-se cne group of shippers obtains pro-competitive meraer 
oene.its t.nat ether shippers de not enjoy.'•» m any event, to 
..ne extent that some shippers oenefit by receiving improved 
.ompetitive options, the more intensive geographic competition 
-nat rtsults should keep rates for other shippers m cLck 

M̂,,,...,̂  ^ ^* •••ociationa eoncemed with gram are 
Mountam-Plams Communities i. Shippers Coalition, Montana Wheac 
and Barley Comn-.iccee, Montana Farmers Union, and Colorado Wheac 
Administrative Committee. The Scace of Honcana underacored grLn 
issues, while Or/DOT underscored lumber. «t-cor«o grain 

B • According eo che AAR's 1995 Annual Summaries of Weekly 
g ' L l n L ' L S i ^ L f L f "''*' / P P ^ — t e l y 4* of a l l •wlitlim 

B l i ^ ' ' i i P op. at 99: "We realize eh«! che SP 
se..iement agreement, by providing increased r a i l options fo' 

"'"Petitors but not for [the shipper], may wirx 
I t J i ' ^ l y''PP*l'lJ^"<^^*^^*9^- But thac IS not the kind of . 
narm that we should rectify u.nder our conditioning power.' 
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n« «.5t^°f"?K 9''°^*"' concems center around abandonmene 
o. pare ef che Doeaero co Towner lme. They argue che 
abandonmene i s an attempt by applicants to er.sure that no one 
else uses the asseti. m question. They claim that the current 
dearth ef r a i l traffic on the lme results f-om poor car aerviee 
and disadvantageous rates, and argue ehae fa.-mor.» expend areaeer 
resources driving crucks, especially during cncical harvest 
times, when they are delayed for long perieda of time awaiting 
unloading. But applicants correctly explain that the uae ef 
aemi-trailers to haul gram long distances, which did not begin 
m earnest until the late 1980s, now provides effective track 
competition directly from fara to market or to terainal points 
served by several railroads vis unit trains. And, i f thi 
shippers desire to keep this lme open, they can purcha.e i t 
under 49 U.S.C. 10905 (new 49 U.S.C. 10904)."* 

Arguments by other Kansas growers, and KCS, cente.- on the 
Wichita to Fort Worth corridor, over which SP, as a result of a 
voluntary settlement agreement with BNSF in che BN/SF proceeding 
gained righes co provide servjce (which we noee are righes ehae 
the ICC did not impose as a condition ef approval of the BN/SF 
merger) . The current merger would reduce the number ef camera 
sen-mg that corridor to two. UF/SP and BNSF. Although USDA 
joins in the request to restore a third earrier to replace SP i t 
acxnowxedges SP's minor role m this market so far.'" SP uses 
s sncrtime operator, SKOL, to exerciae the trackage rights, and 
It IS not expected tc improve on the service BN provided over 
t.nis corriaor prior tc its merger, using a fragile branch lme 
.rom eastern Kansas. UP/SF-23, VS Peterson, at 219-220. In sum 
SPs presence has been minimal here, and the preaence cf -wo 
•--="S^^conpetitors here makes i t unnecessary for us to impose a 

..he most direct competitive effect of the merger on lumber 
Cwncems '.ihe aggressive tranaloadmg program UP has conducted 
reac...ng into SP's southem Oregon area to draw freight to 

•^'^ -hippers located on lines ser-/ed exclusively by 
S? Commen'.s of Or/DOT, Har. 29, 1995, at 13. Because BN 
a.sc conducts transloading operations directed at SP below 
Pert.and, this situation ean be regarded as 3-to-2, although BN 
e^.-".%riMcr =2» "5srd. Oregon lumoer interests s L k to 
expand the BNSF PRA to open Eugene for lumber traffic flowing 
* " i open SP-reetrieted short lines to interchange with 
B.NSr at 4 (Boiae Caacade letter) . 

-.ct.ning 
T. * new competitive options Chac eheae shippers seek have 
ng C-: do wieh cen^cieive hara caused by che merger, and 

Argumenes raised by Kansas wheac growers on che Pueblo-
Hermgten line are similarly wichoue merie. 

'" Commencs of USDA. Har. 29, 1996, ac 5. 

m.^i^.r* eve-;, as applieancs indicace. che relevane wheac 
market i s broader, mcluding aueh options as barge transportation 
from Kansas City to ehe Gulf. Applieancs also eipeee added 

upgrading of ehe OKT line and use of combmed UP 
•nd SP lines m Texas eo move heavier-loading cars r,f wheac for 

' w " \ ^' i ' •"^'rising ehae, wich SP's cransit'cimes on 
.umber from Pacific Norehwese eo Chieago rannmg an average of 
.-.8 days cc-pared wieh UP's average ef 7.5 days, SP's cra'fic 
was vjinerabie to competitive mroads through transloading" 
U?/SF-22, VS Gray, at 216. 
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competition m this market will remain strong afcer the meroer 
Lumber shippert in Oregon are subject to both aource compentLr 
and destmatic-n competition. When Oregon lumber moLs « L L t e L 
markets i t fa-.-es competition froff. Canadian, other Pac'*ic '""^^^ 
^t^^ ^^V' JJ'*'* Southeast origins. UP/SP-23, VS Peteriin. at 101-
jC2 When Oregon lumber moves south co Califomi.i, competitior 
from^crigms to the north has ber.n limited becauae accMj to 
caii.ornia reci.'ired interline arrangement with SP. The SNSF PRA 
thrLinLo!rt*.'?'H'**r"^ mtmsifymg source competiLL Fr^m 
t\^l «-«ndpoint r,f destination competition, an Oregon shipper has 
c^? J ^ ^ ' " airectmg lumber eicher co easeem Lrkee« or co 
California dependmg on produce markec condicions and 
eransporeatmn opcions. These forms of geographic competition 
were highly effeccive pre-merger and, wicn ehe BNSF PRA wi'l 
improve pose-merger. 

TRACEAOE RIGHTS ISSUES AMD ALTBtNATZVTS. 
Trackage Righes Are Operatioaally Feasible. Several 

parties, most notably Conrail and KCS, have argued that BNSF wi"' 
-ace cripp-ing operational obstacles m providing service over 
tnese tracxage righta. They arg^. that BNSF's sirvice wiU L 
be h L L r L h!*'*"''̂ "̂̂  di.crimination oy applicants, that i t will 
c* cerH - - L f t L ?^L«' ° ' directional running 
f i - ' " L i B L V ? ^ ! •̂'"̂  sufficient S I T and other 
t L * - " i ^ " - L S I f ^ i « quslity service, and that BNSF will lack 
-.ne ..a density or sufficient incentive to operat- these 
irZ-Ln^r-'^Lr-orj'''- '̂ •̂̂  .«t"Lnt * a,-eemen. and other conditions that we have devised ha/e 
*hf r:^^!3)^K*^'*""*'* Objections raised by thoL L r t i e . 
i ^ L ^ ^ r f ^ L r r r ^ f ^ S r ^ ^ r •'»«*̂ tional trackage right. L L i t L n c 

P*"i=^P*'*,^n direetion.i running, the availability of 
ad.L.ona- SIT f a c i l i t i e s , and BNSF's ability to access 
aa-itiona- traffic now under contract to UP or SP and to obta--, 
tra.ns.oad and build-out traffic cotrlsme to eLure tha- L e L 
tracxage rights will be a auccessful remedy. 

..-!-fIr-*on^".^!?* •̂"'*i=̂ --» Po-er to control dispatching i s 
•"'*,*'• "^^nt nave been reluctant to rely on 

a^^L ? " • compet:,tive problem over such a large 
^^^f!.":-^'"": •••""nces that dispatching would be condLtL ^ 
:̂:-*--- -**-^*'"ination agamst the tenant carner. Applicants 
-V:.?"^-"' "0-«rer- have agreed upon a detailed written t r a c L L 
;'?::.^P"""^^'^•^ •*»«!J1'̂  •"•"re equal creaement of a!f "!ms 
e-iuL; ^h!? L ^ f ownership. Applicants note that the p r c t i L i 
L' i : " - : 2 L s Sv thf'ith:^ the handlLg 
i - -he Ii^d?fr5^. 5 't^tions tenant .upervi.ory employeL 
L o ^ f L i * 5 • dmpatchmg center; and, i f a diapute anae. 
Ind ifnZt*'"" ^̂ 'P"*̂ ' reeolution procedure., prompt arbLLtmn' 
ovLrmh-^ ^ L 1?"* P " " " l ' together with ouTcontinumg 
overaigh., ahould en.ure that di.patchmg di.crimm.tion d L . not 

w- i r i ' t t ' f"^**"* KCS conrail and ethers ehae BNe," service 
w.— be going "againse che flow" and will be ua^no « ; i r f . r l ^ 
route from Houston to Sc. Louis are now mooc d L fo i p ^ l i L n L ' 
agreement to give BMSF addicional eraekage righL L ^ r a f t ^ ? rr, 
taxe advantage ef ehe aame direccional r G L L f t L e . M ^ C L L 
P.an eo uae on parallel UP and SP I m e s ^ w a L tLae L m ? ^ 
Applicants have partially addrea.ed concemriLut cL*^ 

L -̂ r-y"n̂ .°'B:jfL;; ' : L ' ^ " * * "-•̂ "̂̂  •̂ •̂ '̂ ^̂  • i-^* 
*L"-'r.« ! L f ? ) f ^ ? ^ ' ' ^y •^"•ing CO make ocher 

. o . ^ i , i . „ . . . n i .c CI.v.l«,d .M s . . . , ^ . TX. fSm,." « „ „ . 
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that BMSF ha. an outstanding rail network m ch. Wesc whieh firm 
very well wich ehe sddieion.l .ervice ic wiU pLv!de'Jj5er eJ«! 
crackage nghca. BNSF ahould be able ee provide Che n i ^ . L a ^ 

fieufcî .'''"îd" r""*'** ••"ic.:-c:;ra!niJ:,"L;:ir̂  
fac i l ie iea , and mformacien »y.eem*--ae a reaaonable coec 

^ • ^ * " i P*rtie« h«ve argued chac BNSF wil l nec be able to 
L i ^ e r L - i o S L L *' !hfrr "" '̂̂  ""̂ y oht.mmg . u c L n c y co 
•erve 2-eo-i pome, which, a . we have explained, provide onlv a 
fraction oi the total eraff ic on ehe.e Imes. oisBme c L i 
i ^ " i n ' : ' S L i^"*^'^' •PPl^^nt. h.ve dem^nsLaeiS f L c L s F wi l l 
^rt L L * ^ ? <^«^te fer a subscancial aflouacef eraff ic 
and BNSF t 5 corroboraced ehis Overall, che JiNSF LrLmenc wi l l 

Shmh\rSr:Lt:̂L*t̂°" t̂''"" o? eraff rrŝch'o 
o^f!^*'*** ^? P««icular compecieive problems at 

lasue. Of thi. cecal. BNSF will be able co compeiefer $7*5 
m-llion of eraffic ac pome, applieancs ideneify a. 2-co-l. 

Given all of che proeeceion. see forth m ehe BNSF marttmmmr" 
cl^t::t°ll*""' .re imposing, we believe ehat BNSF will " L i e to 
com.pete efficiently for this traffic.'»• As discussed 
o^'tne*^ lorf.mir;""? •'*=»̂ '̂ «nal condition, expand ehe eerm. 
Lr^^fLf!^ .greement. For example, the CMA agreement require. 
2--0-' f?*; " •xmeing cLcr.ee volJme It 
-it 5P?L ^^LO'JT**' J-ouisiana to BNSF, and we will require 
^o'Lr^- an LLr*',°?*"/^ °* .xiscing concrace ^ 
- i - I VfkLf« ^""^ P®̂ "!* ""'•'* ̂  *'*='"• trackage 
--f;';i«-rthi ' *'* *" expanding che new facili .es and 
" • " f i f f ^ " ' provisions. Even wichoue our new condiciona 

fn- !.hf'-'?"! •"̂ '̂  ^ • ^ i * to compice for nearly 
...ree-fourths of the 2-to-l era fic now, and nme^.Lhs of i -
withm a year of consummation. UP/SP-231, RVS P L ^ L O S L inl
and w^-'^Lrrfn'th""' ^''S^ha. no sunk cose m chese line., 
ane w... shar. in che eost oniy co che exeent ef i t . uaaa. Tn 
l^tl f-"''*' -tructure of lhe trackage rigLs f L ^ m 
advantageous to a earner attempting to L m r^Lm^d^n a new 

sî 'iL*-iLe!f̂ ' s:'ĉLîLr̂ i;:t"airoi'LLTfi*tL̂ : C-LL̂ -̂̂  
t n f L - ^ L L ^ r ^ L ' ^ ^ ^ L ^ L f J J L r ^ " ^ . u f f i c i L f ' L L L r J r m a k e 

Many proce.canc. have claimed enac BNSF i . generaUv 
unwilling or eeherviae unmeere.ced in providmg I I I L e e . ^ i c . 
contemplated in che crackage nghes arrknLmenc BNSF̂ I oL^«? 
addressed Chis issue st oril srlumene L J ! M chae -wl I l I o ^ I ^ J 
CO assure you chae BN/Santa Te la wilimg able L d L ^ m L ^ 

[WJe puc m subscancial evidence ahowing ehae wc think 
the densicies are auffieienc eo peraie L e bLlSmg S 

lie 

prove ..̂  » •ttempc CO use ehe ALK diversion model to 
•rn.r.no^ ^̂ ^̂  edequace craffic densitTis 
tr2*'?r'i.^ fl^wed^ conrail applied an arbitrary penalty to 
i«i%L'«rr"L""'*" trackage rights, which natirilly rLulted in 
less traffic being snown as divertible eo BNSF. Thac scudy c L 
oe given no weighc here. »tuoy can 
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trains that will meet the customer.' need. . . . The 
operating problems are actually quite manageable, and 
we are confident that we can compete for this t r a f f i c 
and that we can do so with very strong, vigorous 
competit.on. Id. at 106. 

we agree with BNSF that i t should hsve sufficient t r a f f i c for 
efficient operations and chat i t ahould have cver-y incentive co 
cake advaneage of chis new opporeunicy. 

Nevercheless, as parcies such as OOJ, DOT, and RCT"' have 
pomced ouc, bceause so much depends upon BNSF's performance, we 
are imposing special condicions dirececd co ehis issue. As an 
ini c i a l maccer, we expecc BNSF ee compece vigorously for the 
traffic opened up co ic in ehis proceeding. Indeed, wc will 
impose upon BNSF a common camer obligacien wich respecc eo chis 
traffic, mcluding craffic ehae is handled under haulage righcs 
racher than crackage righcs. 

Various parties have expressed concema thac BNSF may not 
immediately commence tne trackage rights operationa at issue. 
Tnere are some indications that a start-up of a l l of these 
tracxage rights operations on the date of consummation may not be 
pnysicaily possible. Nonetheless, we expect that as aoon as 
reasonably practicable BNSF will begm trackage righta operations 
over tne key corridcrs between Houston and New Orleans, between 
Hoastcr. and Memphis, and in the Central Corridor. A failure to 
cc.nduct trackage rights operations m these corridors could 
result m temnnation of BNSF's trackage rignts, and substieueion 
cf a.ncther carrier, or in divestiture.'" BNSF will be required 
tc s-jomit a rep'srt on it s progress in meeting these requirements 
anc a.n operatim plan on or before October 1, 1996, and further 
progress reporti en a quarterly basis thereafter. 

CCJ has pre''..cted that our course ef iir^iosing trackage 
ric.nts With monitoring rather than requiring diveseicure will 
i.nvc.ve the Board deeply m furcher regulacion ef chie maccer. 
v-e are confident, however, Chac ehis will noc be ehe caae, and we 
are imposing these monitoring condition, to ensure that the 
ccr.Citions we are imposing to address competitive hara do ao 
effectively. Moreover, as discussed elsewhere in our decision, 
Sivestiture certainly would involve the Board and the parties m 
furtner extensive regulatory proceedings. 

•We have exammed the various major corridors over which BNSF 
Wii. oe providing service as a replacement for SP. As noted 
oe.LOw. the operations that BNSF will undertake appear reaaonable 
to meet ;.ts common carrier obligations. It also appeara ehae 
BNSF ahould be able co accracc auffieienc craffic eo provide 
efficient opcracioAS. 

Houseon te New Orl.anaf In Che Houscon-New Orleans 
ccrridor, BNSF plan, co operate by cxerciamg ica opeion eo 
acquire from applicants ehe lme becween Iowa Junceion and 

"• RCT'. reprcscneacive noeed ac oral argument that » l i ] t 
BNSF f a i l s to seriously and immediately compete on any of these 
trackage routes in Texas, damaging loas ef competition w i l l 
result." Williamson, Oral Arg. TR at 464. 

t 

As applieancs noeed ae oral argumenc, ehe Board "will 
have unrescricced power eo impose addicional condiciena i f 
approrriate" and "(tlhat would mclude divestiture . . . .' 
Roam, Oral Arg. TR at 59-60, 

134 



Finan-rc Docket No. 32760 

Avondale, LA,'" and by using trackage ights between Iowa 
Junction and Houston and withm the Ne* 'Jrleans Terainal. BNSF 
intends to provide new service for everhv>ad expedited traffic, as 
well as for manifest traffic originating and tera.ma'wing on the 
acquired aegmenta. BNSF proposes to schedule and ep-.:rate eight 
regular trains (four m each direction) . One mteraodal train 
pair will or-tate between Califom.ia and New Orleans, secessmg 
BNSF's nev.y acquired route near Beaumont. BNSF alao will extend 
to New Orleans i t s existing tram service that new terminates at 
Houston. 

One daily manifest tram pair will be scheduled between 
Temple, TX, and New Orleans hanvUmg chrough California eraffic 
m boch dircccions and bypass.vny ehe Houseon ecrainal by using 
BNSF's Conroc S<ibdivision. Thir, crain also will conncce wieh 
other trains handling Intcraourtain and Pacific Norehwese traffic 
via ehe Fore Worch, TX, gaceway. 

BNSF'S new rouee becween New Orleans and Wesc Cease 
locations, of which the New Orleans to Houston segment will be a 
Vital link. Will provide service that is competitive with the 
routes of UP/SP. In addition, theae through trains will provide 
a significant benefit by enabling traffic originating oz 
terminating at numerous points m Texas to receive this 
com.petitive service alternative. 

A second manifest tram will operate between Houston and New 
Crieans, allowing mtercnange of South Texas/Mexican traffic at 
Houstcn. In addition, BNSF will handle traffic to and fre.i 
Lafayette, LA, and ctner interaediate pomts. Extra manifck't and 
unit traina will be operated aa needed, includmg trains -..ha: 
Will be assembled at BNSFs yards at Temple and Teague, TX. ..CT 
ar.c ctner parties, relying on analysis by Crowiey, allege that 
BNS" Will be unable to attract sufficient eraffic for efficiene 
operations m ehe Houseon/Gulf Cease area. Thoae compueaeions 
ignore BNSF's current traffic base m the region. Where BNSF has 
nad access to piastic and chemical ahippers m ehe Houseon 
region, i t has been able to develop a 50% ahare of this business. 
BN'S~-54, VS Rose, at 4. But BNSF has been limited m i t s 
a c i i i t y tc attract a larger share of traffic in the area due eo 
its acser.ce cf direct and efficisni routes to key interchange 
points Witn the eastem railroads. With che crackage ri^jnes -md 
purchase agreemencs included as part of this merger, BNSF now 
possesses tne necessary direct routes to the eastem connections 
tc allow It to be competitive for an even larger share of this 
market. Overall, che operacions eoneempiaeed by BNSF should be 
sufficiene eo meee ehe needs of ehe shippers le will be serving 
m ehis corridor. 

Houston te Memphis/st. Lc^ia. BNSF will operacc crackage 
righes over che Houseon co Mem̂ ĥis/Se. Louis rouee. The CMA 
agreemenc pcrmicecd cwo major improvemencs m BNSF's opcrstiots 
by allowing for BNSF crackage righcs over applieancs' lines 
Detween Houseon and Ease Se. Louis, and by pcraiccing BMSF crains 
tc operace along Che same direccional lines as applieancs' 

'*> In UP/SP-266, applieancs indicace eh<it BNSP has concems 
aboue ehis line ic will purchase, and ehae applieancs^ and BNSF 
Will inspect ehe lme prior co che closing of chc sale and, i f 
necessary, place $10.5 million of cne purrhaac price in escrow 
pending arbieracion regardmg che condition of che line. The 
funds Will be used co improve ehe lme, \f necessary, co bring ic 
mto compliance. UP/SP-266 at 7. 

- 135 -



Finance Docket No. 32760 

-crains.'** Thus. BNSF will be able co rouee ics norehbound 
trains over the UP lines, and i t s sou-.hbound craina ever che SP 
lines.'" 

BNSF plans eo run four crains daily (ewo in each direction) 
between i.ouston and Hcmphis/St. Louis. One pair would be 
scheduled between St. Louis and Houston ^er carload traffic. A 
second cram pair would operace becween Hemphis and Houseon for 
Chac craffic. These crams would conncce wich exiscmg BNSF 
service at mteraediate points such as Cleveland, TX, and Tenaha. 
TX, and to nckr aervice at Pme Bluff, AR. 

Crowley (for NITL and other proeescanes) ealeulaccs chsc 
BNSF will hsve a markec ahare of only 17.3% of che craffic ac ehe 
2-eo-l pomts that i t will serve in this comdor, which we 
believe grossly understates chc craffic ehae BNSF will accracc. 
Crowley's eaiculacion is based upon the unsupported and erroneous 
ass-jmpticn that a l l traffic that originates and terainates on the 
new UP/SP merged system is simply 'unavailable' to BNSF. 
Consequently, Crowley eliminates from consideration over two-
thirds of the traffic at these 2-to-l points. There i s no reaaon 
for us tc thmx thai BNSF is going to oe able only to compete for 
less t.har. a tnird of the available traffic, when i t has a route 
structure m tne West comparable to UP/SP's, and when i t has 
improved and com.paracle routings for connections to eascem 
railroads. Where BNSF has had access to markets m the Gulf 
region it nas been able to carve out a significanc share of ehe 
availacle traffic, and we thmk that it will continue to do ao 
-under tne broad trackage righta granted here. 

Evidence of t.he importance placed by shippers on che quality 
cf ser\-ice m selecting a railroad i s offered by IPC. IPC-10, 
VS McHug.n, at 11-14. IPC states that reliabilicy of aerviee is 
esuai tc, if not more important than, the rate. bi<tmcnts of 
service such as percentage of freight cars rejected fer loading, 
provision cf adequate freight ears, and vsnances from promised 
deiiver>' dates are used by shippers to evaluate the quality of a 
railroad's service. The trackage rights and routes openeO to 
BNSF Will perait that earrier to provide quality aerviee 
competition in these marxets. 

IPC has raised concems that trams carrying i t s products 
would have to travel over an extreme-y circuitous route due to 
tne directional running of the Houston-Hetnphis lines. This is 
mccrrect. BNSF will have access to IPC at Camden and Pme Bluff 
tnrough haulage agreements with applieancs, peraiccmg efficiene 
movemenc of norehbound BNSF craffic from chese pomes eo Noreh 

'** Originally, ehe BNSf seeelemcnc agreemenc provided chac 
BNSF -would operace a l l of ics crains on che SP line bccwcen Fair 
Oaxs, AR, and Houseon. This arrangemene would have cauaed 
northbound BNSF trams to meet applicants' aouthbound flow of 23 
daxly trains, w>ich would have cauaed substantial delays to BNSF 
traffic. Extending BNSF's trackage nghts from Memphis to Ease 
St. Louis has cased concerns of certsin protectants over ensuring 
BNSF an efficiene co.^cceion wich Coniail ae Sc. Loui^. 

'** By obcummg chese crackage rights between Houston and 
Memphis, BKSF will shorten ehae route by 462 miles, and i t s route 
between Houston and St. Louis by 125 miles. BN/SF-1. VS Owen, 
at 15. 
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Little Rock for placement m BNSF trams for movements to ...r..-^ 
connections as well as to c-.hê  points on t L BNl?"yLim. * " 

HPUItcn IQ Brg>^ffyiM.S- BNSF wii: operate i t s Hou.tor r -
Brownsville tracxage rights to maintain compenttCl al^lVm l l 
important atations such as Corpus Christi HarlmoL l ^ i 
Bra:S::iii:'.'S"'"''^'"u^"""'^"3e w ^ t ^ L x m L ' c 2 m e L ^ t 
LL^^i'c^iL* L J L^L'dTg'L^LI^'^""'"-" Hex,*IL*Lxican 

V c ' e ^ f l T . f ^ ' " ' ' ̂ '"̂ '̂  ° ' traffie-to'LS'frL°CoSL'JL!L'i"'' To effect efficient interchange with Tcx Max a nei LmJlr^rfo^ 

B ; i L J M L ' " ^ ^ L % ' L J f L r ^ . l V ° ^ traf f i? ;LtLL*^o"^^*n"a"S 
on VP/Sp'llaiiTlaVri^^^^^^^^^^^^ 

or w, ^f* have alleged that BNSF is uninterested ii 

-^„d,.!:^•^£^""^''°^""'•• °^ Srain and other agricultural 
t ' - o ' i i r - s ^n^o-; -°=«P^*P- P'P*'^ produces. % u e L o b u L .nd 
S-.-.h l l : '-s i t t l - V - r V ' f ^ l "'^^r ''^""^•^ L a r c d r g L L . y 

dependen:̂;̂  rLfiLi:;JiLtf:rLiL?o?̂ '̂ ;!fL..'"̂  ̂'̂"* 

r.iir;?r̂Lrat2n̂?g?L!rĵLĴ t̂erL̂r8̂r LĤ ^ 
i ' r ; : : . ' : i t r * l ^ ^ f . . - ^ - " ^ " - i c to corpus C h r i L i . ^ L r a i t 
cn V i i L L i ' - i o n -o OT*Lr*^r^f "^"^'"^ P"̂ *̂** 'he 
"F h.e r^^I-rt,, " traffic moving through Laredo Wh-le 
e"*';--"v. "''^ '̂•'̂  "•*•« presence has beL 
r^pLtin^ m t e l S L r L ^ l l a ^ L L " ' * * '"'^ « t h r L j r L i s 

£fifi. genera n y UP/s:».266. 

.̂ lV"'-v̂T4̂ :':̂ i.̂ srt̂ .r.̂ Î ;̂ ;̂€̂ ^̂ ^̂L:̂ ^̂ ^̂^ 
timeiy movement, for this .hipper even in the L L of I ^ L T L 
from Che predommancly souchbo^d craffic f l L 

" 't^tes that Che seven other gaceways are at 
^a.exico Naco, Nogalc, El P.io. Presidio, Eagle PaL L d 
Brownsville. Brown.ville, Eagle Pa.., and El p.L cSSieSer 
handled ever 4 0% of 1994 U.S. :M«xic.n r a i l eonnlJI. ^ 

'" Accordmg eo Tex Mex, almost chree-ouarcera'if i t . 
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"C:*Te'x̂ M̂LL%L''?̂ SL*JL"L̂ J'LĴ SL.̂ S-̂ "̂  • — -
abiliJC*-;* VttrVcl Cuff J ! " r " ' ? ! ? ' • ' i l l ingn . . . and hi,,- ^ •ttrace auffieienc craff ic over chc Laredo oacewav we 

pera-t I t CO gam addicional t ra f f i c , as discussed Llow 

crovide^'aggr'£,!g">""^0^^°^^"^' ' '"»• "f*** •"SF agreement 
Jnd s J ! - h v f M . trackage rights over UP's line bitween Waco 
and Smit.hville, TX (with a connection to the GTRR at Kerr TX) 
connecting at Smiehvill. wich crackage n g h e s ^ r OT'I L n r ' 
between Scaly and San Anconio. This upgrLcs B M S F ' T S L C M eo 

*rL si^'L-^ntf"9^" °«SP r'Lr 
-rem San Antonio, obtained m a aecclemenc in ehe BN/SF merger. 
e.-^ S^-:-?"?""* " operate four through trams daily (two m 
n. i - L - K-*' corridor. One expedited tram pair would 
° L L 2 L " - L ? ! ^t'y^ •nd Eagle Pass using 
s i - ' I - - ! - " ' f 7*^^*- TX, handling traffic to ind from 
bI-'wL''H--:;.-o- InrcL'I**'"' P*^' ^ scheduled ee operace 

"r.^?-f;-/"L^ " Antonio carrying Eagle Pass eraffic co 
: : • " ' ! " - r i Z - r i ^ ' . ^ " ? * * City-Eagle Paaa tram at Smithville (or 
..:.?••.!:.-*;•*•.-• t''" = ̂°iLi«t>'««n SmithvUle and San Antonio). 
Rlvi--;.*:"L--v ''•'^? ™ •ggregate trams and Lower Colorado 
i l n L L " t r L f m ' 5 i ^ l o p I '"* """''̂  "^'^ •̂̂ ••« 

operating propoaal appears reasonable. 
L"s-''- -!! r * f r r * * r ' % * ' * ' " '?'••'* •^^"^ whether there will oe s_....ienr traffic density to allow efficient aervice This 
Mex*-a- ^A-V-^ •'^^PP*" -iii he willmg^o Le a 

I J M *^ other t.han Laredo or Brownsville t i move 
s-g ant volumes of Mexican import/export eraffic. 

^—..:'r':'*' ^'^^'Jgr- Several parcies have c^<prcsscd concems 
Bv^= ==m.petitiv« effectiveness of BNSF semce under t " 
B.VS.- agreement over the Central Corridor. They a r g u r t L t BNSF 
Wi.. -acx tne mc.nt ve to provide effecrive c L ^ n L o n aSS 
w . not nave sufficient traffic densi-/ to provide effiiient 

L'L-L': BNIF i"L*adv"L. «r"'^"ily' t h e . e % a r t i L * i ; ^ r e L c , 
J "-ready ha. i c . own tran.cenemeneai rouee. (che 
southem Corridor.. BNSF will i.ck the i n c L t i v I -o 

provide vigorou. compecicion wieh UP/SP in en. CenLll C o r n L ; 
N-ne •^•« th.t BNSF'. route will L 21 m L n L o L 
N-ne of the.e arguments has merit. As we will explain th.avcF 
agreement makes possible a verv e«firi.«t -nH J,CC . i f ' 5 
*3r BNCP mmA -1. -Z ..̂  very e-neicnt and much improved raute 
-or BNSF, and with the additional conditiona chac we I r * 
ef f iL^SL: '-^^ ^'^^ •nou;S*trafLrtS%revidc 

->ew roi*'2°w?̂ *!!̂ '' °'***^ transcontinental routes, this 
B M L f provide It important new efficiency advantLca 

-^ov-d'i i IV.ml^ ^"'^ =«"*nc c L n L e ^ r L J ' ^ i K . 
i - * - * L UR- o L i ^ ^ . " T ' " ' - ' ^ * • « ^ - c e CO mecrmcdiaei p L n L 
s - . . as UR. coai interchanges, Provo, Salt Lake City, and Reno. 
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Despite these efficiencies, Crowley argues ehae BNSF will 
move only 29,699 loaded cars a year, enough eo juscify only 1 08 

«̂ .•̂ "•.P!'' '̂ 'y helieve, however, ehae BNSF's escimaee 
oi 90,619 loaded cars a year and cwo co five chrough crains per 
f , t / J ' ** ^^^^ explains, ics craffic will be made 
up 01 aeveral different components, mcludmg traffic at 2-to--
pointa, existing BNSF traffic that will be shifted to improved" 
routings made possible by the eraekage righea aegmenec, and new 
overhead business made possible by chese rouees as well 
Applieancs pome ouc ehat Crowley's diversion estimates'exclude 
substantial amounta of 2-to-l traffic chac will m face be 

V^^- *'**''̂* ̂ snoring new craffic opportunities made 
poaslble by these new routes or BNSF's recent merger. 

A basic deficiency m Crowley's study is thac he creaced 
•PPlicancs' exiscmg craffic as capcive and noc available 

eo BNSF, even chough ic moves eo compecieive pomes. Applieancs 
explain ehae Crowley f a i l s co adjuse for ehe face ehae che 
Waybill Sample refleces cercam craffic eo be origmaced er 
ceramaced by UP or SP when ic was accually rebilled over a 
gateway or movmg to a transit point. J^plicants note ehat BNSF 
wi-j. be able to compete for a l l of this traffic.'** 

Applicants correctly not* ,;hat Crowley failed to consider 
BNSF s opportunities to capture traffic that moves to or from 
points that both BNSF and UP or SF serve today. Protescancs also 
-e.. out ^arge volumes cf Chicago-Bay Area cerventional 
Z':''tr^°'^tL.l^^r'-^J^*^ ^"^^ * ' ^ ^ l handle over its Denvtr-Oakland 

•̂ •̂••''y r^ns two crams per day ef ehis t r a f f i c frem 
tc Denver, and will excend chose crains eĉ  Oakland). 

Protestants also underscace ehe ef feces of BNSF'c rerouemg 
a..- new marxeemg opportunities. Crowiey predicts orly 2 864 
-oaded cars per year, but applicants' estimate ef 6,676 seems 

mrr!iL'erL:-;̂ af?if'̂ """ 
Some of che biggesc movemencs ongmaemg nnd 

terminating at 2-CD-1 poincs in che General Cemdor mvolve 
..a...c -wnere eaatem and westem earners separately b i l l their 

- L r i v ^ m - s - f L ' r " '!?T "•^^'^^ ''̂ ^̂ ''•' these'^moLLntl 
'M t i l reflects these highly competicive movemencs co 
an_ ..om ..he Norcheasc as origmaced or ceramaced by UP and SP 
a. gatewaya euch as Chieago, and not divertible to BNSF. 

. .«'" ^^^^^ ^ •^1* improve routings for substantial 
f ' M u i l . t 1° Omaha, Denver, and ehe Twin Cicies, and 

weseem Nebra.xa gram, and Souch Dakoca beneoniCe. BNSF 
wi.. aave a-ibscancial mileage on movemencs ef forese produces 
from Norehem California and Souchem Oregon eo che Midwesc on 
G o l d ^ ^ L " t^?^,*J°" ICS exclusively served Coors facilicy m 
*-o^ S;^f2;« f California diseribueor., and fer movemenc. of wme 
-.om Hodesce eo ehe Twin Cicies. BNSF will ssve approximacely 
350 milea fer numerous Norehem Califom.ia movemenca ee and from 
-oiorado and nearby sesces now moving via BNSF's Souchem 
-orridor mainline. 

^ '*' This i.-icludes Nebraskji gram moving eo feedleec in 
c-a.ifornia; Souch Dakoca and Wyoming beneonice moving ee the West 
-oast; Southem Califomia-New Orleans intermodal traffic and 
mtera.oda- traffic moving between pomts like Omaha or the Twin 
-i t i e s and Northem Califomia. For example, UP grain marketme 
personnel projected that BNSF would be able to ship 1,500 cars 
per year of Nebraska gram te Central California receivers. BMSF 

(continued...) 
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IT. .-CW »-V#«- ». • a vej-» etficient and much improved 
route ir t^• v*»-na'. vVs •.\v«.--. »nd along with conditions we are 
im.pcsmg t>.Ci.:£ â«v t Sa jr>,.-en;iv« to compete vigorously with 
ur SF Horeo-e: B,v*f , .'rant ions should have rufficient 
density tr per.f;; ••:».-::»• v-,-«pe1111on in •>.he Centra." Cemdor. 
Protestant* .hs\» vat;:x wP.Jt:s;ated the traffic for which BNSF 
will be able t:- co»»pete an^ have overlooked BNSF's ability to 
integrate the int. ro.-.e* ir.-.r ita exiatmg system. A realiatic 
view of the marxets at issue maxes it apparent that BNSF will be 
able tc bid fcr more t.har. encug.n traffic to justify aggies.ive 
oper.tiona m the ne% ccrridcra to which the BNSF agreement would 
give i t access Finally the S-year annual oversight by the 
Board Will provide ar orderly mechanism for shippers co raise any 
concems. 

Trackage Righte CMpeaaatlea Zs teasoaable. Numerous 
protestants have arg-jed that the trackage nghts compensation to 
oe paid by BNSF tc UF'SP is f^c high to allow BNSF effectively to 
replace the competition that will be lost at 2-eo-l peine, afcer 
S? is aosoroed inec UF After thoroughly examining theae rates, 
we fms that applicants' fees of 3.C to 3.1 mill."' per gro.. 
tcr.-miie are well wit.nm a reasonable level."' DOJ's argument 
t.nat t.ne com.per.saticn should be restructured so that part of i t 
IS paid by BNSF aa a capita. contriBution, rather than a reeum, 
or. vaiue, is aisc wic.hout merit. 

T.ne Level e* the Pav^en;s. We wil.'. not disapprove trackage 
ngnts sgreements negotiated m the merger settlement context 
~n.ess t.heir teras are shown to be unreasonable. Where 
co-pensatior. term.s are aeriousiy challenged, as here, we will 
examine t.nem m ii^ht cf the principles m SSW Cewoen.i.t ior.. 
.racxage rig.hts fees set under that method have included three 
ccr.poner.ts. the varia>^le costs to the landlord reaultmg 
frc- t.ne tenant's use of ti.i track; (2) a portion of the 
Tai.nter.ance and operating coats on the relevant r a i l prapertiea 
sase: cn usage; and (3) a retum, element on the valae of the r a i i 
properties cased or usage. We have thoroughly examined the 
tracxage rights compensation levela challenged here, and we 
ccr.ciuje t.hat, because the agreed levels are lower chan we would 
se: urcer SS'W Comger.satnr.. chey are reaaonable. 

'*•'... ronemued) 
has numerous gram unie-cram loading sices m Nebraska, ofcen 
near UP'a lines. Given that a i i gram is trucked to r a i l loading 
points, and at destination is trucked from unlosdmg pomes eo 
poulery feedlocs, UP projecced chac BNSF will be able co develop 
a presence in ehis market, even though the 1994 Waybill Sample 
shows aiffalar gram movements ar movmg between exclusively-
served UP/SP points st both ends. 

'*' A fee of 3.48 mills will apply to one high-mamcenance 
cost .egment between Keddie/Stockton and Richmond, CA, for 
intermodal and carload craffic. 

'" Under new 49 U.S.C. 11324(c), che Board i . required Co 
.pprove the operatmg terms and level of compensation for 
trackage rights imposed m the merger concexe. Alchough ehae 
post-application statutory amendment is not technically 
applicable here, i t would not change the outcome becauae the 
eperaemg ceras and fees here are clearly reascnable. 
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