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As a chreshold maccer, Crowley"* argues chac a crackage 
nghca cenanc ahould noc have co pay any reeum elemene on ehe 
r a i l propercy used, buc should be charged no mor» chan che 
landlord'a "below che wheel' variable coses. He caleulaces chis 
level te be 1.46 mills per gross eon-mile. We w-.H adhere co ehe 
IC.'s censiscene posicion in ssw Compensation, which haa been 
attirmed by che D.C. Circuic Coure of Appeals, chae crackage 
righcs fees will allow landlord and cenanc co compece on an equal 
basis only where che cenant i s allecaeed an appropriace ahare, 
baaed^on^uaage, ef ehe cecal coses. Ssfi, e.o.. BN/Sanca F.. . l i p 

Reeognitmg ch*c eur well-escablished scandards require 
inclusion of a recum elemene ^ised on markec value, Crowley also 
develops a fcc cf 1.6 mills p^r gross con-mile based en ehe fair 
markec value of SP's roadway aasces. Alchough Crowley's meehod 
IS si.'nilar co eur capicalixcd cammgs meehod, chere arc several 
significant errors m hia approach ehae make his eaiculacion 
eoeally unreliable.'*' Because chere i . no reeene purehaae 
price cc e.tabiish UP's market value, he has used the purchase 
price of SP alone to calculate a value for Iseth UP's and SP's 
lines. But this significantly understates the value of the 
investment baae because a substantial portion of the trackage 
rights at issue run over UP's lines,"* which tend to be m much 
^«tt<sr-mamtained condition, and of hig.her value, than SP's 
imes. Next, Crowley computes the present value of the track 
investment baae as depreciated to zero over 32 years. This too 
•,i.nderstates the real costs because UP/SP will be required 
constantly te replace capital as i t s lines deteriorate. Finally, 
Crow.ey uses the wrong mterest race, an aftci--tax eost ef 
capital, despite the fact thst the ICC consistently found that 
t.ne pre-tax cost of capital should be .̂s-d to reflect the cost of 
i.nromf znxea. These errars result m a substantial 
•.;r.=ers:a'.:emcnt cf tne investment base, and thus of ehe retum 
e.emer.t. 

.his use of just SP property) were corrected, the capitalized 
earrings method wouid yield a rate of 3.84 mills per gross ton-
mi.e This includes a retum clement of 2.40 mills per gross 
tcr-miie, which would be the correct number i f a l l the properties 
were t.ne less expensive SP properties, rather than a mix of SP 
aro u? properties. Applicants correctly use URCS to develop 
•J? S P i system average operating and maintenance eosts, which 
they ca.cu.ate tc be 1.44 mills per gross ton-mile.'*' This 
wc-.o yie-d totai compensation of 3.64 mills (2.40 nulls •1.44 

'** Although for convenience we will refer to Crowley's 
testimony en behalf ef WCTL, our diacuaaien responds to eotiAcnts 
n- nas submitted en behalf of numerou. partiea. 

"* Crowley a computation ef the operating and maintenance 
cos: portion of the foraula ^. also wrong because Crowley 
includes only the tenant's share of the variibl. portion of 
operating and maintenance coses racher chan ies share ef those 
full costs. 

"' Under the original BNSF agreement, BNSF would operate 
over approximately 1,727 miles ef trackage rights over UP lines, 
and 2,241 miles over SP lines. 

I 

» 
"•' URCS costs will underscace ehe actual maincenance 

expenses UP/SP will incur on ehe SP lines. Becauae URCS i s 
der-.ved from, hiseoneal coses for 1990 chrough 1994, ie refleces 
tne relatively lower maintenance activity by SP. 
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mills) per gross ton-mile, which is substantially hioher th«« t-K. 
1.8 mills Crowley developed, and, more importantly much h ^ L r 
th-n^the^3.0 to 3.1 mills per gross ton-mUe chac ins" L J ^ j L e d 

Ir addition UP/SP has agreed to allow BNSF an option to 
elect tc use, a foraula under which E'̂ SF would pay a ahare b.a.ri 
on usage, of UP/SP's actual total maintenance and operatmi 
expenses, taxes, and an interest rental based en depreciated book 
value of tht segment used times the current pre-tax cose ef 
capital. That altemative approach, which i s similar co ssw 
CgTOC."5fl;iaa. chough more generous eo ehe cenanc, may resulc m 
even lower f«es eo BNSF. The availabilicy ef this option 
provides addr.tional assurance chac ehe fees are noc unreasonably 
high, and tint they will peraic BNSF co •compece effeceively.'" 

BK/cr^'D;"''"^! PflY^fr'ff- DOJ again argues, as ic did m 
a>/ST. that, because the fees are 100% variable, BNSF will be 
constrained m i t s ability to compete with UP/SP.'" oOJ claims 

BK-cr r ""^ •"'̂  attempt to show that the fees agreed to by 
BNSF are excessive when compared io thoae m other agreements 
a L ™ - ^ T **'•'=' "̂ '-̂  •pplicants that noL of thLe 
*! tr =omparafcie. S££ UP/SP 231. RVS Rebensdorf. at 

•**"'Fle- "ne of the compared agreements required a 
--n^-s'n:-::^:;:'^*' "nant, which this one doee not. 
...ne.s per.amed to switching and terainal operations and 
.^.-us.ria. spurs, operations generally unlike those at lasue 

Applicants' Witness Kauders also demonstrates that tocai 
;::?*r\"L-Lr;nro*L"":T'-^* r""^*^ be e.32 mUls under the 
L-:;::>?"-'Lfno,. ,K V"'̂ '- replacement cost new less 
L i - ' - L ' c L •Iternatives to capitalized eam.mg, 

mi°L- 'v!̂  - r^'^r'^^^w?'^*"""'' • " "••'̂  -hen fair ma.xe. vaiue is r.ot avai.abie. 

-a-oes are^uodl-lrf ^11 '̂"P̂ *̂ '̂̂  the method by which the 
; - ' f - ! " . ; " iP^*-«^ year. Originally, the index was to be 

— .he R^F, unadjusted for productivity. Certain 
«*nted tc use the RCAF. adjusr-d for produci.ivitv 

^ i - - : - ^ L ; ^ " * " ^ " use actual maintenance ralatad e x J L L i ^ ' 
i c . - J i t e ? ; ^ ^ reflects co«s mIL 

. 1 . . - S ' ^ ' i •'̂ 9"«» that BNSF will have to pay reciprocal 
L:;ed'2h-=^rf** r " r * " " =^*5ir. or destm.tion ^m's fer SP-
se.ved shippers. But the nunoer of situations where awitph,^,,,. 
req-uirad will not mcrease, and may d L r L L ^ 2 L L « iJ'S^ 
level of reciprocal awitchmg eharges will f a l l . r S ^ " i a n t l v 
Amendmenes eo che operacmg ag:.-eemLe. now allow BNlr c o ^ e l L c • 

T""^*' ^ffSF-a costs shoulii be increased by 77% 
-or additional charges' i t aee-umes will be assessed bv U?/SP 

-hL:sf%"'BNiF'=rL'̂fr" '"̂^ -̂̂ ^ no "SSLrbnii'"' 
..na.ges tc BNSF other than those specified m the BNSF 

note that theae charge, pertain to th* f t L t L t £ tte!! 
components of trackage rig.hts fees discussed L llw cL^!!>,,., 

DC 
lesser extent 

and MRL also raiae this argument, although to a 
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that competif.on will force rates down to variable cost levels, 
and that, becauae UP/SP's variable costs will always be much 
lower than B.V'SF's, i t wili always be able to offer lower ratea 
and obtain a i l of the traffic. DOJ's argument reflects a basic 
misunderttending of the relative importance of trackage rignts 
fees m BNSF's overall cost of service, and of r a i l pricmg m 
general. 

As the ICC explained in rejecting DOJ's appioach in BN/SF, 
slip op. at 90-91: 

Placing che ;enanc in che same eccnomic posicion as ehe 
landlord suggeses chac ic mighe be appropriace eo break 
up che rencal charge mco similar conscanc and variable 
componencs, or eo ask ehe cenanc co make a lun^ sum 
concribucion co capical. But potential tenants may 
-have difficulty in making such cspital eontributio.ha, 
and a 100% variable rental charge reduces risks fer the 
tenant railroad, which may not have experience 
participating m that marxet . . . . 

As IS true of any investment, no prospective trackage rights 
tenar: wou.d agree to make a capital contribution unleaa ..t 
believed i t could recover that cost through the • tes i t eharges 
tc shippers on t.hat ime. No raiiroad would m' t .\n r a i l 
propertife:., thro-jgh .raciiage rights or through j -chaae of 
divested r a i l imes, if it anticipated revt.nue ..-iat only eovered 
its variable costs."' Orly by pricing above their variable icr 
m.argmaii costs can railroads recover a l l their costs and achieve 
adequate revenues. 

T.hr only marxets in which railroads tend to pnce their 
ser%-ices down tc their total variable costs are thoae where motor 
carnage is extremely competitiv* . Those riarkets are not of 
cor-.jrr in the r a i l merger conte,-;t because r a i l competition is 
re-ative.y unimportant m aueh irarxets m comparison to the 
overs.1 com,petitive picfjre. .\nd becauae railroads need to 
returr tneir joint and common costs to replace their road bed and 
tracK structure as these items deteriorate, they cannot long 
ccrtirue to provide service m such markets. The issue of now 
t.ne fees are structured if ultimately a red herring becauae 
rai.roads generally must price significantly above their variable 
costs i r order to retum their joint and common costs and 
co.nti.nue to compete. 

Even i f we were to aasume that vanable cost is the only 
re^eva-nt cost for r a i l ratemaking purposes, protestants s t i l l 
nave not ahown that BNSF would be at a disadvantage here. 
Protestants compare BNSF's trackage rights fee with the iowe-
"oeiow the wheel' variable eosts that UP/SP will experience and 
they argue this proves BNSF will have a aubatantial variable eost 
disadvantage. This compariaon is extremely misleading because 
f^e costs protestants focus on are juut a amall portion of the 
total variable costs that BNSF will experience for any particular 
movement. Overall, BNSF's variable costs are likely to be lower 

Railroading exhibits economies of scale, scope, and 
density that lead to declining average cost levels, so that 
attributable to any movement are below average costs>' 

Cert. V. United .csr.-.g 812 F.2d 1444 (3rd Cir. 1987) 
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than were SP's, snd certainly low enough to allow i t to compete 
effectively with UP/SP."* 

Ceaditioas Zapeaed. 
Criteria for Imaosmc Conditions. The various conditions 

requested by parties involve the exercise of our conditioning 
power under section 11344(c) as part of any approval of the 
application.'''* Section 11344(c) gives us broad authority to 
impose conditions govemmg railroad consolidations. Because 
conditions generally tend to reduce the benefits of a 
consolidation, they will be imposed only where certain criteria 
are met. UP/MKT. 4 I.C.C.2d at 437. 

We will adhere to the j n c e r i a for imposing condicions sec 
out m UP/MP/WP. 366 I C C . at 562-65. Condicions will noe be 
imposed unless ehe merger produces effeces haraful co ehe public 
interest (sueh as a significant loss of compecicion) ehae a 
conditic.-i will ameliorate or eliminate. A condition muse also be 
operationally feasible, and produce net public benefits. Wc are 
aisc d.-.smclmed to impose conditions chac would broadly 
restruc-,:ure tne competitive balance among railroads with 
ur.predicta&ie effects. Sa£, e .9. . SF.̂ SP. 2 I.C.C.2d at 827, 
3 : C.C.2d at 926; and yp'MKT. 4 I.C.C.2d at 437. 

The "below the wheel' vanable costs included in che 
trackage rig.hts fees relate only tc t.he expense of ownership and 
maintenance cf rurj-.mg track and structures. These costs 
account, on average, for only about 17% of the total variable 
costs of westem railro. ds. Thus, ac most, a small component of 
B.vsF's total variable costs will be higher than SP's for the 
tracxage rights portion of a given movement. But BNSF is a very 
efficient carrier, and i t s remaining variable costs of operatmg 
its trams over the tracxage rights aegment should Ji>e lower than 
SP'S com.paracle costs. 

Moreover, BNSF will be operatmg over i t s owr. lines for a 
suostantiai portion of any given movement from origin to 
aestmation, and for that portion of tne movement, trackage 
ngnts fees are irrelevant. Fer those portions of the movements, 
B.VSF'S variable costs will also tend to be lower chan were SP's. 
We conclude that, even i f we viewed this issue from the 
perspective of variable costs aione, BNSF would likely be m a 
oetter position to compete than was SP. See UP/SP-260 at 26-27. 

DOJ aaserts that applicants' focus on a comparison of BNSF's 
and SP's cecal operacmg coses i s misplaced, claiming: 

In effect. Applicant, argue that ehe Board may impoae a 
cax --in che fora of higher crackage righcs fees chan 
necessary eo reim.burse cne landlord for the trackage costs--
on any replacement railroad wnoae current operatmg costs 
are lower than SP's current operating costs. 

DOJ-14 at 31. 'Imposing a tax' i . an odd phrase to use to 
describe a compenaation arrangement that haa been mutually agreed 
to by applicants and BNSF, and which wc have found to be lower 
than the compensation we would have set i f the parties had not 
come to an agreement. This beneficial arrangement uan hardly be 
called a tax on BNSF's efficiency. 

The responsive applications filed by CMTA, MRL, Entergy, 
Tex Mex. WEPCC, a.nd MCC's r a i l affiliates are not mdependent 
applications. 
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VlN"r;sPp); ' i i^ l l a ^ ' ^ s l i " o p ' ° L " l 7 * 

the t r a n i L n o r n L « s L ^ " ? o ' « L * ' ^ * " " • " • « « 
of a condition iv i , l l n7mlmnt m?,f°'''̂  •PProval for imposition 
.1.0 he n a r r o w i y ^ L u ' o S d L L ^ L ' S L r t ' L L ' ^ L c c S * =2!""^°" 

L%\L"̂'ji.̂-!rSn*̂h:n%rLL%\L̂Lr"V"""p̂  
S f S : • l ^ C . C = ^ 2 d ' 4 % 7 - 4 l i i ^ ^ 

: L i : L ! t ^ - ^ ! ^ ^ ; ^ - « 
:i9£, as m.odrfred iy Le LoolL!!r!T'"*'"'*- September 25, NoveT.oer 18 " s L ! . ! '"^' i .greement dated 
suppiemintL i^LmL? LtiS^jSL T.^'lllt.^^ 

apprc-.-a: ' r r r i ' " ' • •^though applicants have not aaked th.at 
oecauie'-we'fmd - L " * t h f cSJ'Lr^f^*'*' " = ^ "^eUl'nt" 
a,VSF .greemiit . i S r . ^ L ^ a i o n ! r !2- ^•'^^'^i' "•«* to the 

^gr^LiL- s:S'o-*: :^ " 

=tn. such pri-arLrio*;;r?--L SLŝ L*Li"SLr'-
are iS; ls 'r;g":"Lm,^;; ' ; j '5Lad^.n/*"%P'^'"^°"'^>' «*--o"—«i. -e 
B.N-S- agreement to h!lp L L r a ^hff L f ° • " ^ • n t the 
a.iow BNSF to r e p i i L L t L t^* "" '̂̂  trackage rights wi l l 
ios: w.ner S? J L L r L d ' m t o ^ r " " " ^ ^ otherwi.e be 

Ntft/ f a - ; L J ; 

•oree^!.':. ' K l ' : : ^ a ^ C y ' j ^ ' ^ a ^ ' I ' . i i '' '' '̂'̂ '̂  
to serve a-,y new fac°^ i - l i . ^ ™ ! ? ! ! *-' ^^ '̂'̂ ^ ^''^^ the right 

^ t « c — i . i e s -ocatad po.t-mergcr on a.iy SP-owned 

f='=^--"''iilrrr 7T 2 i.c.c.2d at 455- DP/MP/WP % 
Moreover, conditions are not L r r a n i c d ^ f ^ i . r " ' 
revenue lo..e.. flliZ£sia£a, %60 1 c c at til 

.gree:;ntn.'': 'c'/̂ t̂'.oTVo t̂ !"::Ser"wre!!ri.S!r:''" 
:L:f fL ILL, ̂ Lre:̂ LS!ô *tS:̂ :̂ LLr̂ ^ 

( G w s f - l L ' L r i r " ' ' " ' * " •"PP-«'«ntal L ^ ^ L L " ' " ^ 
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line over which BNSF receive, tr.ck.ge right, in the BNSF 
.greement. The BNSF .greement f',irther provide, however, that 
the tera 'new f a c i l i t i e . " doe. not include expansions of or 
addition, to .xi.tmg f . c i l i t i e . or lo.d-out. or transload 
f a e i l i t i e a . We require a. a condition that this provi.ion be 
modified in two re.pect.: f i r . t , by requiring that BNSF be 
granted the right to aerve new f . c . i l i t i c . on beth SP-owned and 
UP-owned track ever which BNSF wili receive trackage righta; 
aecond, by requiring that the tera "new f a c i l i t i . . ' .hall include 
transload f a c i l i t i e s , including those owned or operated by BNSF. 

Build-in/bL:ile}.oi.t oBtionm. The CMA agreement provides a 
post-merger procedure by which a CHA meipber can raise a claim 
that the merger deprived i t of a build-m/build-ouc opeien. We 
require as a condicion chac ehis procedure be modified m ewo 
ways: fir s c , by making chis procedure applicable co a l l 
shippers; aecond, by removing ehe eime limie to which this 
procedure is subjecc. These modificaciens will allow BNSF co 
replicaee ehe compecieive opcic.is now provided by che mdependent 
operations of UP and SP. We further clarify chac a shipper 
invoking chis procedure need noc demonscrace economic 
feasibility; the only test of feasibility i s wnether che lme i s 
ac-;uaily constructed. Any technical disputes with respect tc the 
implementation cf this build-in/build-out remedy msy be resolved 
eitner by arbitration or by the Board. 

gpg.-.i.hg rc.htraccg ar 2-ro-2 c=-r'tt The CMA agreement 
proviaes that, immediately upon consummation of the merger, 
applicants must modify any contracts with shippers at 2-to-l 
points m Texas and Louisiana to allow BNSF access to at least 
50V of the volume. We require as a condition chat this provision 
oe modified by exte.ndmg it to shippers at a l l 2-to-l points 
incorporated withm the BNSF agreement, not just 5-to-l pomts m 
Texas and Louisiana. The exteneion of this provision to a l l 
: - t s - i points will help ensure that BNSF has immediate access co 
a tra..ic base sufficient to support effeccive crackage righcs 
operations. ' 

y ^ g r g j W e impose as a condicion Co approval of chia 
merger oversight for S yeara co examine wheeher ehe condicion* we 
rave imposed have effeceively addreeaed the competitive issues 
t.ney we'e intended to remedy. We retain jurisdiction to impoae 
as_ition». remedia". conditions i f , and to the extent, we 
aetermme ihat the conditions already •.mpoeed have not 
e-.ectively addreased the competitive harms caused by the mereer. 

We require as a condition that applicants submit on er 
be.ore October 1, 1996, a progreas repert and implementing pl.in 
regarding their coraplian-re with the eonditions to this merger 
ano further progress reports on a quarterly basis. 

As we have discussed earlier, we expeer that BNSF will 
compete vigoroualy for the traffic opened up to i t by the BNSF 
agi-eement and have imposed upon BNSF a common carrier obligation 
w.th reapect to this traffic."* We further raquire that BNfF 
submit a progreas report and an operating plan oa or befere 

l i t 
Agam, we empnasize that BNSF, as soon as raasonaaly 

practicable, must begin trackage rights operations ever the key 
corridors between Houston and New Orleans, between Houste.i and 
Mem.phis, and in the Central Comdor. A failure te conduct 
trackage rights operations m these corridors eould result in 
tera.mation of BNSF's trackage nghts. and substitut'on ef 
another carrier, cr m divestiture. 
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?u"r«r^J*Ls°L^?L*re:fLr'"' '"""*^ ' ^ * 

We plan to initiate a proceedi.ng at the end of th. tirmr 
m L r e « . r ^ " ' " ' •••*'^»9 c ^ n t l f ^ L ~ ? "'"^ Psrties on the effects of the merger and 
B ^ F * w ! u ' L ° L ! ' ? * ' L " v ^ ' " ' ' " - competition provided by enbt wiij. be one tf the key matters te be considered in th . 
b r h f i f P^oeeding. If Lrcumstances warraL I proL^Stng m.y 

JL.c'diferL'LLdL'"'*^ ""' "̂̂ "̂ -"̂  P-ceLinS'irfi^L 

!!"-'.̂ ',H "̂'''"'' ^̂ "''«̂ '"' '̂ir 
r..nnn.fl, r '̂''̂  *" P^rticular.'.y sensitive to eur 
v!^?H f ̂ ^ " ^ ^° '̂̂•'̂  '*>*• '"•*-9«r " i l l foster the goal of 
North American economic integration embodied in NAFTA Affer 
=-i, our regulatory powers are derived from the -ComLrce C l L s e ' 
of our nation', constitution,"* which, m a very r e a T L L e 
5^ eed*se"L'"l«Lnrr"" ° ' ' «ne* wi*ehin ihe.e 
eion^mic L;:rpo!«'"^ " ""^ .mergence m ehi. eeneury a. an 

NAFTA now has ehe poeencial eo contribute to th. .eonr^-,-
growth and prosperity of the United StatL " L ! L L d " 2 ^ L 

^ : " ^ - ' ^ J * l l i ^ ' ^ V " • •"•'^'^•t for eSr' 
vfi-^r'*: products. As USDA explained, -[u]nder 
«^-;a-!v''L'L:f?*"*^ ^"^ortanrgrowth marLt 
S'a i i L - L M ^ I J f a L ! ^ « « « produced m che midwesc and 
L L m a ' -"* ^-fordable r a i l rates and access to service are 

.^..J!?! ^^^^ agreement should preserve shippers' competitive 
L - ! ^ ; the Brownsville border crosilng, a n d i L u i d 
L"--Le "o LLk«!^* ^ "PS'̂ -̂ î ng BNSF'.%cces. f r L 
i a " : ! i ^ : S , ^ ^ * rights. But Tex Mex and its supporter, have 
ra.sed iegicimaee concem. ehae, absenc s granc of Tex MexL 

==L'et!trL*J?-L"Lo"'ehJ*mnf^*^ "'"^^ ̂  I LS"ei*on m gateLy •^redo, ehe most importane U.S.-Hexiean r a i l 

riortf^chic*wLid'n:™."*f-^r' proposed chae we grant i t eraekage 
H;,̂ " * ̂  ••5 °"1° P«">it i t to connect with KCS at Beaumont via 

- " p ! L L c L . ' ° '"^^ .greement, and n o t ^ ' " ' ^ * 

o-oB«l!? '^J **•• Offered a number ef argumenea in favor of ies 
ah«??5 i- ^^"l " suggeses chac all che U.S.-Hexiean LeewLa 
BNIF ti^'^^K" • '^ngle markec now ..rved bTw^ / ald^ 

Sv th^L'^'"' r.duccion frem chree railreadi ee c L braug 
by ehe merger i . an unaccepcable lea. ef compacicLn eh! 

BNSF 
abou 

Arcicie I, Seeeion 6, scaces in pare: 

The Congress shall have Power . . , [c)o regulaee 
Scaces^* foreign Naeions, and among ehe several 

Dunn, Oral Arg. TR ac 24 0. 
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cannoe be remedied chrough any condition relymg en BNSF which 
IS one of che chree. ""ar, wnicn 

'hat c L r e ' L ^ ^ r ^ ^ ^ i ! •̂ '""'•"'' ^" SZlSl. the i r c deteramed 
^ i ! ^ ? " .ll-Mexic.n-9.teway market, and ..at Laredo 
cie iy oecupied a position of separate and aurpaasing economic 

LfS:;̂ !̂""- 2 i-̂ -c-sd .t 797. we riiffiL'tL? 
finding here, but alao acknowledge that, as BNSF has explained 
this does not mean chat Che Mexican gacewaya are compleLly" 
mdependent. BN/SF-59 ac 31 n.l2. «;o«>pieceiy 

Further, Tex Mex acknowledges chac, in 1994, BNSF handled 
only 3% ef a l l U.S.-Mexican r a i l eraffic ac eh. border m 
T>i-39 ac 36. Even i f chere were a smgle markec for U.S.-Mexican 
movemencs by r a i l , BNSF's exeremely limiced presence prior ce 
Chis merger would hardly make chis a 3-co-2 sieuacionr much leas 
one that calls for remedial conditions."' 

Tex Mex has ra.\sed ether arguments that we fmd more 
persuasive. It is eoncemed that the merger will diminish i t s 
..a..ic base to the point where it is unable effectively to 

a aecond competitive routmg at Laredo, and that the 
merger might e.ndanger the issential aervice i t provides to the 
mtre than 3 0 snippers located on i t s lme. 

The e.8% cf current Tex Mex traffic originated at pomes 

e len. jp, sP smgle-lme route mto Laredo created bv thia 
merger. A.nother 31% of Tex Mex traffic new ongmacL at or 
: i a " - ' " " ) I ^ L r a L r f " ' " " f"^^ *«••• to Chi. 
:"*;::.:• ^^^^ agreemenc. Applieancs' craffic scudy shows 
a.- t.his traffic movmg via a BNSF/Tex Mex roucing mco Laredo 
aLr.??:*.*'^^*^"*'* 'iM-hera, the BNSF asreemen? will ^l^H 
nf: *;-«=tively to replace the competition chac will be leae 

wrer^SP IS absoroed mco UP, and chus procect ahippers at 2-ie-1 
f s .rem facing higner prices or deteriorated service This 

.r^' ^ ' ' ^ l ' =»^tition is the newly merged a.nd 
r l - l t nl't. - *'"̂ =̂ ' to offer ahippira lower 
ra.es cr better service than offered by eicher UP or SP c^ay 

'ex S t ' - t t ^ / i ^ l this 2-eo-l eraffic. and for the 34.2% of 1994 
-ex Mex .raffle earned via a Tex Mex/SP/BN or SF interline 

"• This market ahare will likely riae Th. awe* . _ . _ „ _ . 
w.li extend BNSF'a prasenee for handlinrMLieS t S f f i e ' ^ ' ^ T 
r an-V i ^ f " " ^'!^* "^^^ coLerted mto L L k a g i 
r.gnts, and, as noted previously, it wi\l hsve new trackaae and 
hauiage righta ever the UP lme mto Brownsville "^'^"^9* 

Our finding that this la not a 3-to-2 situation ia 
w r i " r ^ L * ? h J ? t S L ' * * ' t r " ^ °' T«c Hex's ow; tmn'e'srcnmm. 
wnc argues that thie would remam a 2-to-l situation even aftij-
implementation ef the tNSF agreement: -i^u-cion even after 

n^,^-! ^ '^^^ ^ ' ^ l transportation between the 
United scaces and Mexico, cherefore, ehe effects ef the 
T i n ".'A^ much closer to a 2-eo-l r e L c L o * t i a ^ . 
3-CO-2 reduccion. Alchough BNSF will be c rhcosfccical 
competitor, i t will be a very minor anf. meff.ccive 

TK-23 ac 122. 
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movemenc,"' che BNSF agreemenc has creaced a new poeencial 
smgle-line movemenc for BNSF mco Mexico via Eagle Pass As R'T 
explains: explains 

fW)ere ic noc for rhe face chac Laredo currenely enjoys 
a competitive advantage over the other gateways to 
Mexico becauae there is a 'arger infrastructure of 
customs brokers located at Laredo than at the ether 
gatewaya, there would be l i t t l e or no incentive for 
BN/SF to route traffi c via TexMex. Certainly, there ia 
no reason to assume that BN/SF *fould deliberately route 
"nit trains ef gram in jomt-line aervice with TexMex 
via Laredo when i t will have a comparatively direct 
shot m smgle-lme service at Eagle Pass. Given the 
admitted concentration of BN/SF's traffic tiom the 
grain belt and the Pacific Northwest and the industrial 
Midw.st, It IS only logical to aasume that BN/SF would 
favor the less circuitous, smgle-lme routing vis 
Eagle Pass. 

RCT-7 at 22-23. 

We are persuaded that a partial grant of Tex Hex'a 
responsive application i s required to ensure the continuation of 
ar effective competitive altemative to UP's routmg mto the 
border crossmg at Laredo. Further, as noted by Volkawaoen of 
America: 

[E!conomicai access to international trade routes 
should not be jeopardized when the future prosperi.y of 
both countries depends so strongly en international 
trade. 

TW-39 at 15. 

"Tex Hex has offered an effective rebuttal to applicants' and 
BNS.- • s c-aims that the BNSF agreement is sufficient te preserve 
com.petition at Laredo: f^wmwt^w 

:f Applicants are right that BNSF will be better for 
Tex Mex than Sh snd that the route Tex Mex eeeks will 
oe inferior no BNSf*; route, then granting Tex Hex's 
app.ication wouid have i-rtl e adverse impact on 
Applicant, or BNSF. beeau.e l i t t l e t r . f f i c would move 
ever Tex Hex', trackage rights. 

ry-35 at 5. 

Finally, we note that applicants and BNSF have raised 
legitimate concems wer Tex Hex's request that i t have 
u.nreatricted acceas eo meerlme wieh ocher camcrs along ies 
tracxage rights route. Tex Hex has conceded this point 
explaining: 

An incidental competitive benefir. ef granting the 
Tights Tex Hex seeks i . thac Tex i'.ex could carry some 

Iti 
Tex Hex noces that nearly a l i the 1994 t r a f f i - i t 

received m ineerlme movemencs wich BN ot SF has disappeared 
because of a S300 per car surcharge imposed by BN and SF (and 
contmued by BNSF) en a l l gram cars ongmaemg on BfJSF descined 
for Laredo. TW-3 9 ac 9. BNSF has explained Chac this was due te 
service problems and peer tumareund times fer these cara by SP 
which would be eliminated with the rights i t receives under the' 
BNSF agreement. 
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ahipments between Beaumont and Houston that had no 
prior er aubsequent r a i l movement aouth of Houston. 
This, however, would be a relatively minor benefit, and 
It waa certainly net a central purpose of the 
application . . . . [The Board) eould limit the rights 
granted to exclude Tex Hex from carrying ahipmente 
becween Houseon and Beaumonc ehae have no prior or 
subsequenc movemenc by r a i l aouch ef Houseon. 

TM-34 ae 7. Alchough we have accepced Tex Hex'a argumenea chae 
ic may need to replace craffic ic will lose via ehe merger in 
order eo preserve compecicion ac Laredo, che eraekage righcs we 
are graneing here may only be used m conjxinccien wieh traffi c 
thac moves on the Tex Hex. 

We are therefore granting Tex Mex the trackage rights sought 
in ics Sub-No. 13 respoasive applicacion and in i t s S\ib-No. 14 
eera.inal crackage righes spplicacion, rescriceed in boch 
mseances ce ehe eransporcaeien ef freighc having a prior or 
subsequent movement on the Laredo-Robstown-Corpus Chrisci line 
These crackage nghes will be effective on the effective dace ef 
Chis decision."* 

Wich respect to the precise details ef ehe Sub-No. 13 
trackage rights, we will allow Tex Mex and UP/SP an opporeunicy 
t= reach an agreemenc, and we will require chese pareies eo 
sucmit. Within 10 days ef the date of service of this decision, 
either agreed-upon terms respecting implementation of ehe Sub-No 
13 trackage rights or aeparate proposals respeetirj such 
im.piementation. We realize that 10 days is a shore Cime frame, 
but i t wil. enable us, i f neecissary, eo chooae ehe beeeer of ehe 
c e r e d aleemacives, or some variation thereof, prior to the 
effective date ef this decision. We wish, however, co emphaaize 
tnat, even i f certain detail, respecting the Sub-No. 13 trackage 
rights cannot be resolved prior to the effective date of this 
aecision, these trackage rights will nevertheless become 
effective on that date. If the terms ef compensation have not 
beer resolved prior co the effective date, compensation will 
accr'je from the actual date of the start of trackage rights 
cperatiors, and will be payable after terms h*ve been 
estaciisned. We note that, i f we are required te preacribe the 
£ur.-No 13 compensation terms, we will look to the teras and 
conditions m the BNSF agreement as well as to the principles 
a.nno-anced m the SSW Comp.n..f.nr caaea. 

With respect to the preciae details ef the Sub-No. 14 
trackage rights, we will allow Tex Mex and HBtT an opportunity to 
reach an agreement, and we will require theae parties te submit 
Within 10 dsys of the dstc of service of this decision, either ' 
agreed-upon terma respecting implementation ef the Suo-No 14 
trackage righta er aeparate propoaala respecting such 
implementation. The lO-day time frame, as previously noted wi'l 
enable ua, i f necessary, te choose the beeeer of ehe offered 
aicemacives, er some vanaeion ehereef, prior to ehe effeccive 
dace ef chis decision. We wish, however, ee emphasize that ev 
if certain details respecting the Sub-Mo. 14 trackage righti 
ca-mot be reaelved prior eo che effeccive dace ef chis decision 
Chese crackage righea will nevercheless become effeccive on chac 

"* The Sub-No. 14 applicacion i s unopposed, and an extended 
discussion with respect thereto i s therefore unnecesskry We 
fmd that the uae by Tex Hex of the HB6T terminal fa e i l i t i e a at 
issue m thi Sub-No. 14 docket i s practicable aad in the public 
interest, and will not substantially impair HBtT's ability to 
handle i t s own tr a f f i c . See 49 U.S.C. 11103(a). 

- ISO -

even 



Finance Docket No. 32760 

tV'tis. i L ' * * * teras of compensation have not been resolved ni-ia^ 
d L ^ L t h ! " ' " " «*•"' oompensation will accrue f r " L r L t L l 
t l lmJl i I f t trackage rights operations, and wi!l L 
m ^ i t '•""• established. Ue iete t L t w. 

^"'^"•^ prescribe compensation terms, we " l l a L w th! 
frS"''c**lf?03TaT*Ttr'i'"' oondemnatien iroLLmg!^""^ 
576 n 114."' ••ntence); UP/MP/WP jsg i . l . c . at 

chemiaf;;Ai;r:rr̂ jaLd̂ ĵ ^̂ ĵ 3rjij,r:̂  Lrt\al iL'̂rn~ot"b!-iL̂Lv°:!j ;:m̂ si;d"i;%S" 
:I^r!L*"thes^%=L%'i^i"' r " * ^T"^"« ^SdJTioJL'JJLi t i ens to 

ŜLs3¥'"f̂  
c%°ndrLi-%*hir:!rj L-Lî îL̂ fr̂ iLr̂  rnt:jrL:'jjs?L 
into St. LOUIS independent ef .pplicants, and I L r 2 ! i r " i i ^ „ . - . 
c S ! 4 ! ! ' r h ! ' ' r ' '^••"nation condition, and 'pha^om^ i i u ! « r * « c?f !r d*Lc-°^*o«*^ """" ^'^^ ""''"^y inhibited BNSF'. !b! l i ty to c.ter direct, competitive .ervice to thee, .hiooers F i n i i w 
o!.^!r! continued .va i labi l i ty " c L S L L v e bSud^ 
out options for Dow at Freepert. TX, and UCC at Seacrift « 

Scorage-m-Transic (Sir; Fac i l i t i e s . There is W , H - « « « . , 4 
V l t i : r ' P-«^«» thac SIT e l L c i c y m "d^mmSI 

m M Z t l - J z J°'^ prompc movemenc Co various markets as 
marxet price and demand cnange."' It has mlm^^-^I^ . >? 

lv!-?^K^i*^?**^^3* •"oeption. bei.ng locomotive/irew 
ava-labi l i ty and aeheduled crack maincenance. 

SSS SPI-11, Exhibie 14. Two-chirds of ehe pla.cica hoo«.^ 
require scorage, and ehe mean scorage d u r a c L " L L J ^ of L . 
analysis was 45 days, at cne cimc of chc 

, *" pledge ce apply condcmnaeien principlea in aettma 
eompensacion f u l f i l l s ehe aleemaeive requiremene m t L £ou«h 
."cured* b i f V 111" (a) Chac comp^Lcmn b^ ' S : q ! L n 5 
o J e L n o n J oommcnecment ef tcramal trackage right . '^ ^ 

R u r l e ! " a c ^ 5 ' - 1 ^ ' " " l - H ' VS 
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UP and SP currently enjoy 84% of ehe plascies hopper ear 
scorage eapacicy in che Gulf Coasc."' To meee c u a e o ^ L e d a 
SP commiceed co a new 3,000-car scorage yard ae Dayton w 
scracegieallv located near plasties resins productien 
fa c i l i t i e s ^ ' The CMA settlement has made provision for BNSF 
access to Dayton Yard to supply some ef the needed addmiona^ 
atorage capacity. That agreement indicates Chae BNSF will L v e 
equa. access co ehat facilicy. Ic also acaces chac appltLn^s 
Will work wieh BNSF Co locace addicional f a c i l i c i L en c L 
crackage righcs lines as necessary. 

These provisions are somewhsc ambiguoua, and varioua ear-ies 
have cncieized chem as madequace. We chivik that these P*'̂ "̂ *" 
provisions should b^ clarified and strengthened. Wc are 
therefore imposing che addicional condicion thac chc BNSF 
!^"|p*Sui^r««r^e*T 5° " ' " i " thac BNSF shall have aceess eo 
a - SP Cul. Coasc SIT facili c i e s on economic ecras no less 
favorable than Che ceras of UP/SP's access, fer scorLe m 

igrLLn? "'"'' '"•*°'*̂*'* ""̂'̂  '=*'• of̂ L̂ ENSF 

'!?*f^!*' * number of plaacic and chemical 
sr.ppers, including Montell, Oim. and PPP. operate planes 
iL''"!:x!''-;'-'-' ^'"^ «tation. (Lake Charles. wLt LSk! !nd 
-'L-r^^ -^*r.e.) m the Lake Char>* area of Loui.iani. The.e 
p.ar.ts have acce.s to SP and KCS, and aome h.ve acec.s L 'JP ml 

° : p r o v i d e efficient routmgs eo ehe Kew OrlLn. 

Lnefr---o? --re« r!J'™r.':- 'hippers niw 
wo " i ^ a " ! . " r h ^ f ^•---^°^'' «ncondie.'.encd merger 
cc.ntroi efficient r a i l routings under applicLts' 

..... ̂ •-•5-*P̂ ' 6 of the CKA Agreement amended ehe oriomal BNSF 

L:L--h:-:-'-e:^InrSeL'L^^"* """'̂  " hlnSIe^'raffJfL 
y's**;- ::!^!^ „«v'L^^^? .hippers open eo a l l of UP, SP, and 
: mov.ng (a> from, CO, and via New Orleans and 

E i - i ' p L s ' L I L ^ L ' S "«*^",^^- the Texas border c r L L L * st t.a..e pass, .̂aredo, er Brownsville. On brief, applieanca 

oL.h"rs;-"'i.L"Jr'"" Lâ cc-chŜ iL'cLffic 
. . .^J lU^*' t t ,Z*^l^^' " ^ •« inadequace solution for chese 
f:-:^^*"-.,,*^^'^" rouemg co and from sc. Leui. or Chic!go muse 
-;;;:.:n;^^^ conneccion wieh applieancs ac Shreveport or 
.exarxana, givmg applicants control of a 'bottleneck' for th... 
movements^ Moreover, the key role of SIT f a c i i i n ! r f e r L«*!!. 
s.hippers furcher complicaecs chis sicuatien plasties 

s — .'.'t..̂ «* '̂ "P̂ ' identifies the following Gulf Coast 

;̂b̂ u:t:f.'T„ fL.rT;"! i.':;nrr":i2 Js.?:"s ho 
•pots), SP. in Dayton, T3C (3000 .Joes; m E^^e B ! ^ L ! ' « o f L 
nl'Leot'!^ ^•"'""nt, T^ (250% e c ; i ; ' L d SNS? i r L s J i 
(^2. specs), and in Teague, TX f^o spots). In addition hi 
Identifies che following non-Gulf SIT f a c i l i c i L OT L 
S!-:ff*AR^25?'Le'L°f".„r <»5 S o t s T f ' s " in Pine 

l̂ *ip:̂ i."5s RSp!ranrL̂ Lf?s'%n.' '°"̂ '' '"°.-p«-'-S££ - - ? : - l l , VS Ruple, at IS, and Ex.hibits 8, 14, and 16. 

'JP/SP-260 ac 23, n.9. 
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As much as 70% of a plant's output may be a.aigned 
i n i t i a l l y to storsge. . . Generally, i t is only after 
che car has been m scorage chac ics coneenes are aold 
and a delivery descinacion deceramed. 

MONT-9 ac 12. Because BNSF would only be able Co handle 
ahipments routed to certain destinations, and becauae the 
destinations arc net known when the product moves to the storage 
point, a shipper could be forced to ox':*cr a r a i l car returned 
from a storage point to i t s facility so chae i t could be 
eransporeed by a differenc camer. 

To preserve exiscmg compecieive aleemacives for shippers 
m ehe Lake Charles area, we will require applieancs ce modify 
ehe BNSF agreement in two ways. First, BNSF muse be able Co use 
ICS Houseon-co-Memphis eraekage righes cb meerlme wieh KCS ae 
Shreveporc and Texarkana. This •-'ill have che principal effecc of 
subscicucmg a KCS-BNSF jomc-lme rouemg via Texarkuia and 
Shreveporc for che exiscmg KC6-UP joinc-lmc movement via 
Texarxana. Second, applicants must remove the (New Orleans and 
Mexico I geographic restnctions on direct BNSF service to 
Lake Charies, West Lake, aud West Lake Charles shippers and 
penr.it BNSF to aerve a l l destinations from these pomts. This 
wiii permit BNSF to offer SIT fac i l i t i e s for a full range of 
destinations, without which shippers might be hesitant to use 
B.VSF services fcr any shipments requiring SIT. 

Furthermore, we hsve one additional concem with the 
arrtngements under which BNSF service will preserve competition 
fcr Laxe Charies area shippers. Section 5b of the original BNSF 
settlement agreement, as amended by Section 4b of the second 
supp.ementai agreement dated June 27, 1996, reads m part as 
fc.iows. 

Ir addition to a l l other charges to be paid by BNSF to 
UF/SP herein, at West Lake and West Lake Charles, BNSF 
sra-i aiso be required to pay a fee eo UP/SP equal co 
t.ne fee ehat UP paya KCS as of che dace of this 
Agreement to aceess the Craffic ac Wesc Lake, adjuseed 
upwards or dovmwards in accordance wieh Seccion 12 of 
t.his Agreement. 

Protestants have referred te chis as a 'phancom haulage 
fee • It appears co us ehat applieancs are mce.ndmg eo charae 
Bt-Sr a fee co access craffic ac West Lake Charles, even chough 
cms -ocation i s not presently open to UP under haulage er 
switcnmg and is served only by KCS and SP via jomtly owned 
track. Further, the fee that UP currently pays te KCS at 
" • • t Lake IS con^nsstien fer reciprocal switching er haulage 
service performed KCS. Elsewhere m the BNSF agreement, the 
parties have made arraagemenca for reciprocal switching and 
haulage charge.. If .pplicant. perfora any awitchmg er haulage 
m the Lake Charles region, then these are appropriate charges 
that should be assessed BNSF. It appears, ho*, 'sr, that BNSF 
Will have direct aecess to West Lake shippers wnen i t begins cc 
operate under i t s trackage rights arrangement, so chac OT/SP may 
not be perforaing any swicching or haulage service fer BNSF m 
cms area. Under chese circumscances, we find ic i s tuireasonable 
for applieancs eo impose any charge eo BNSF ac Wese Lake over and 
above ehe compenaacion for crackage nghes unless chey are 
perfcramg an addicional ser-/ice. T.e is even more unreasonable 
for applieancs eo expand che scope of chis fee co include 
West Laxe Charles, which represencs 93% of ehe Lake Charles 
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area's rail craffic,'" and where no swiechmg or ̂ ;aulage is now 
perforaed and no fee is asaessed. We will require applieancs ee 
modify ehe BNSF agreemenc eo remove chis fee. *^*a^m to 

^ Coal: gnt.r-gy/rp.gp/rrrr we are imposing specific 
conditions crafted co preaerv. exiscmg compecici-.e alcemacjves 
for Chree coal shippers locaced along applicancr' Souch Ceneral 
lines. The decails of aach are discussed clsew.icre iinder 
condicions requesced by individual pareies. 

Firsc, wc hsve ensured ehe continued availabilicy cf a 
compecicivp build-ouc opeion for Encergy's Whiee Bluff plant near 
Red-icld, AR, which i s now served exclusively by OT. BNSF will 
be pcmirted to substicuec for SP i f a connection i s ever built 
linking the plane eo a nearby SP line at Pine Bluff. (BHSF will 
be operacmg over chis SP lme via chc crackage rights i t will 
receive unaer ehe BNSF agreemenc.) Encergy will thus centinue to 
have Che opcion of buildmg ouc co an mdependenc carrier and 
Will conemue eo be able co uae chis opcion m ics negeeiacions 
With applicants. • 

Second, we are imposing a condition to mamtam the pre-
-^'^*5.^?'^'P***^^''*,"'*^"* •̂  CPSB'S two planes ae Elmendorf, 
*.r,- ^Zt^Z ^}Jt''-'' ̂ •=«^^« " i l •ervice ac desemacion via a 
--ne owned by SP, UP is peraieeed to deliver coal to CPSB under 
trackage rig.hts that have been granted by SP to CPSB. BNSF wiU 
be perm.itted to substitute for UP by using chc CPSB trackage 
r i s r t s CO deliver shipmenes co che planes. 

Finally, we are imposing a condicion co maineain ehe 
avai.abi-ity of ewo independent and efficient PRB routings to 
i : " - , ^ Kartm Laxe plant near Henderson, TX. This plant i s now 
exclusively served by BNSF. and its most efficient PRB route i s 
ar inter-me movement involving both KCS and a shert SP lme 
- l T * ' j l ' Interline movements do not significantly detract from 
.ne e.-iciencics of run-through coai unit trams.) TUE has 

S*L-;.-5°''*w"' ""̂ '̂̂  • «P"^ t= cerjieec eo OT and gain 
L!'":n: ;Ccr^*"'^"' rouemg mco the plant. We will requiri 
-na. .ne BNSF agreement be amended to perait BNSF and KCS to 
p. .viae an efficient PRB joint-lme movement mce Hartm Lake as 

,:v:!P*"^*"r,'^'^*^**^i''* aleemaeive eo ehe OT/SP single-linc 
" i - * 9*in access eo once ehe spur i s cemplcecd. 

^̂ ;'-'fr̂ ,̂f̂ 5 igrggmfy/rcnnciirp Ptti- As wc expiam below, 
To. : i!^osmg ewo conditions eo ensure chac chis merger does 
not result m compecitive hara eo Ceneral Cemdor coal shipLrs 
ivf - ' ^ r ""^ ̂ "'""'ing ehe URC agreemer.e co preserve chc LTiemg 

i!^;H!n-''!!^^ compecicion for chose few weseem ceal shipSr! ' 
dependcn. on engmacions of Ucah/Celcrado coal. Second ^*c arc 
granting diacontmuance authority rat.icr than f u l l abandinment 
authoncy fer applieancs' Tennessee Faas Line ee en!u^ tSI^ L c 
merger does noe resulc in service drgrsdacien fer Ceneral 
Corridor coal (and ocher) movemenca,'*' 

t^C agreement. Uader che URC agreemenc, URC will receive 
access co addiciona.'' coal sourcss m Utah and overhead trackage 

'" fififi SPI-21 ac 35. 

We have viewed ehe concems raised ever peeeilcial _ — ^ . . s wwiwciij. i-Bi.ea ever peeeocii 
degradation of Central Corridor service as coneczTis over 
pctentia. competitive hara. As .noted above, mergcr-rclatcd 
competitive hara resules when ehe merging parciea gam auffieienc 
market power profitabl- to raise rates and/or rcduL L r a i L 
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rights between Utah Railway Junction, UT, and Grand Junction CO 
BNSF, via the trackage rights it will receive under the BNSF 
agreement, will be able to move URC-ongmated coal to 
destination points west cf Provo, UT, and cast of Grand Junction 
URC has explained tha- its agreement with applicants 'will 
provide the market discipline to assure competitive ratei'for 
eoal customers m the westem region by means of i t s cost 
efficient operationa and access to Utah coal acting eiehcr m 
conjunccion wich ehe BNSF or wieh UPSP."" As discussed 
eleewhere m chis decision, ehe OT.C agreemenc i s ̂ n especially 
imporcane compecieive aafeguard for Chose few weseem"ceal 
shippers, sueh as che SPP/IDPC jcmcly owned Noreh Valmy Scacion 
plant, that are dependent on originations of Utah/Colorado coal. 
We cherefore impose as a condicion che cerms of ehe URC 
agreement. 

Tennessee Pass Lme. Applieancs seek co abandon a percicn 
of che Termessee Pass Lme becween Malea and Caflen Cicy CO '" 
and CO rouee craffic over more efficient routes pest-mcrqer' 
Several parties have raised concems that the Moffat Tunnel Line 
betweer Dotsero and Denver, CO, will lack the capacity to liandle 
overnead r i a f f i c rerouted from the Tennessee Pass Line. 

Parties have requested that we consider altemative 
corditions designed to ensure thf; shippers do not suffer a 
•egradation of the levei of service now provided by SP as a 
resu.: of tne merger. One such condition would require OT/SP to 
mairiam service on SP's (DRGW's) Tennessee Pass Line between 
Dotsero ana Pueblo, Colorado. An alternative condition would 
perr.i: UF/SP to discontinue service on, but not physically 
abarsor, the Tennessee Pass Lme. If the Moffat Tunnel Lme 
car-nc: handle t.ne increased traffic, we eould then take steps 
necessary to enable OT/SP to restore the prior level of service 
over^tae Tennessee Pass Lme. In addition, opponents argue thac 
-re .er..nessee Pass Line i s an important altemate route m the 
evert c. a derailment or congestion on ehe Moffac Tunnel Lme. 

Applieancs asserc chac, in che 1970s. DRGW operaced as many 
as 2E to •'O .rams per day through the Moffat Tunnel, which 
ircicates that this line should be able to handle the projected 
increase i r traffic volume, and that additional capacity 
im.prcvemertE on this lme eould be made if chey prove necessary 
Nevertneiess. opponenes point out that the eraffic mix has 
c.-.arged considera.;:v since ehe 1970s. DRGW'a operacions 
co-nsistec mostly of %hort mixed-freight Crains, whereas eeday SP 
operates longer crams, including heavy unic crams cransporcmo 
coa. Opponenes ar^ ,'joncemed chac, i f SP has difficulcy meeemg 
M-rrff"**^ delivery schedules now, shifcmg more craffic co che 
Meat Tunnel -me will cause additional capacity and service 
prosieras. Such a degradation m aervice could increase cycle 
times for ui.-t trains of ehipper-ewned cars, and ehua require 
shipper* ce purchase mere cars eo receive chc same level of 
service. 

Applieancs asserc ehae chc Tennessee Pass Line i s the leaat 
cient link for an overhead route across the Central Comdor, 

ii3 r»> L-rAH-6 at 19. 

'" Specifically, applicants seek by petitions for exemption 
mDccxet Nos. AB-8 (Sub-No. 36X) and AS-12 (Sub-No..le9X) for 
SP. tc abandon, and DRGW to discontinue operations over SP's 
fS-^'^^^K':^*?^^*^*.^'-"*'' •"^ •PPlio^tions m Dockei Nos. 
Stow r l ' ^ T r n J ' ^ ""^ '^^'""O- 1") for SPT to sb^idon, and 
DRGW to discontinue operations over, SP's Malta-Cafton City line. 
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S J j . i S r t ^ l . r ^ T ' ' t t i c L n z rout., for th. 

the line, and L a t o L r h L d t L ^ . r f?LP"'^^?^?°"»^y ^° Abandon 

Th,. ^oi^ Because of the craeial nature of this through route 

i L - ! L - n ! J ^ r ! ' ' ' • " • • l ^ * * 'ny disputes that may a n L 
" 2 : t.he meaning or applicability of any of 'h. Lr«. 

riL: :r̂ ^ "̂̂ L̂ ^̂ LSfFLrrL̂ ^̂ "̂ r.°LtrLlo'?L̂ Ŝ dlor 
resource .nd tiLL.LSL Lr al co"™d''''?f" 
e--e"aif';r*'^t^"/" fiLf'inLLL'^'t'he llalVlin 

Ull'̂ ^̂ 'iL̂ 7r\h'̂ =̂7;vî "o*f̂ °rLrt'L7 d"* -
=.-- -aoor conditions, unl... rhe^'pLric'.'Ul'c'e^t'hrrlire* 
us tc''rm?JL**LrL*n"b!L*3-b.Lrf*-'.°' P'"^" *»•-• =*11«=' 
replace the BNSF a i L L - ! - ! to .upplement or 

.-,..1*' -^Pf'^^^*"^* note that deubl.-.t.ck traffic is 

ri:?L=LL:S'iŷ ':̂ L=S:; SLiL'L^ ^ "iiî Ld'to .horter 
completely. Applici--', L . L Th^t L 5 ̂ -''••« Color.do 

•f&(?sr^5;,™ra^^ 
•.'-.ippir. t ! ! f t ; " | . " t c c f e i ' " " l ' l ' . * u L ' r i f ^ " -«*'••'' 
•nd the traek i t . e l : ^U^ b ^ I ^ L 1^0^!^°?"°"" * " '̂̂  P^^"' 
time m accordance with L^!r«cL L d ^ t ! fh' ? * " °' 

rLe°-'L\°-.t^^*::.Ti^L: L i " - * " " - - " ^ ^ ^ the 
•nd to L!;e tr!ik i H l i L •StfT'"' conaumaation of th. ««rgir 
new routes and !t R o L ^ U l ! ^2rd i J J ^ T ' * " oempl.tcd onlhe 
several years. OT/S^L's'^J?'^^" S l '^ge ' tS; ^ ^ ^ ^ 

::967"*(J^rSLi:^.*' a7*"Ĥ Û!° •̂ ft̂ 'n̂ "n'!1n>. 3 i.c.c.2d 729 
86^ F.2a 330 (r r Cir . 1988)" 
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As we have explained above, ehe merger, subjecc co che 
condicions we are imposing, including an oversight condition 
will be consistent with the public interest. These conditiois 
are narrowly tailored to ensure that they effectively remedy !ll 
significant merger-related competitive hirms wiLout u^Suly 
limiting che merger's subscancial public benefice Therefor, r-,-, 
ocher broad-based remedy is required for eur aJpLval F^r-Lr 
as we expiam below, while diveseicure of cerekirof appliLnL' 
lines may hav* a aurface appeal, ic alao encaila iL oSS v!JC 
subscancial pioblcms m chis rsrocccding. ^ 

Conrafl^'KCs"3lij. ^i^*^7n ^ V l " " i " " ' P^«"«. including 
conrail, KCS, NITL, RCT, che Arkanaas Accomey General, DOT and 
DOJ argue for a condicion requiring divcseieuL of cxLnsivi Sp 
cr SP lines m chc South Ceneral region. Conrail and K?S Jut 
forth requests involvmg forced divestiture of specific SP line 
segments. While these proposals a l l differ someSLt in i L i r 
pareiculars, Chey are .11 quicc similar. The Conrail propoiil 

•̂'•5*5 diveseicure ef SP's assecs chan ehe KCS plan, 
but both theae and the others would entail removing ehe core of 
wnat would be ehe UP/SP South Central network. 

Civestiture m the r a i l industry, with i t s network 
L - - : " t ! L ^!h!.''!?^*.T*"r' ^ ^^oaed omy under excrcme 
^IZZ i *" "° "'h'^ 1**« mcrusivc remedy would suffice 
cnoLr n'"-"'"* """̂ "̂  ^ ^^"'-^y ^n««"or eo^he r L L r i e have 
f > 1 ° * ' ' " r P « •n over-rcachmg aolucion 
*!fL^^:^'.v",i*^^'' ° ' •Sreements that applicants have 
: " " f L o ̂ •'^°"« ?*«*•« •nd the additional ccnditions we are 

,^*=*"«« =h* competitive justifica-.io.ns that would be 
-ne basis for com.pellmg divestiture have been mooted, we w i i r 
Cer.trii I m L * * " calling for divestiture of South 

have discussed, BNSF, through the agreements 
* : L : ^2 *f^« *'^*n9ed and che addicional condicions we are 
-̂ .posmg, will be more chan sufficiene ss a repiacemene 
ccmpeticor m chese cerndors. Ali the parti.i' c L J ^ L c i v e 
concerns have been effectively addreased In theie 
..rc-umstances. we need not resort to ths significantly more 

'---a ' " L f ' K r r ' ^ y r ""•''y. Poeennal p u L i i s e L both 
.....a.- and KCS suffer from deficiencies. Despite their ateacis 
cn tne adequacy of BNSF's service plans, ncithL L n L l ! L r Kcl 
.-i-ized exiscmg Board procedures ce submie rcsponsiL 
a.-^-ications m support of their sweeping preposals. Thev have 
^:=r;"^"° scudics, no opcracml p l i ^ . , a^d ni pro f c L . 
financial scacemencs eo reveal che full effcccs of chcL 
proposals."' As previously noeed. we will „oc iiLose 
condicions ehat wi l l rescraceure ehe compecieive balance among 

- ^ . i T *'!•"•'• div«»titure propoaal (NITL-9 ac 5-6, 56-57) i . 
I T ^ i i X ^^•"PPS"***' It offers no juscificacion eo auppore i L 
l ^ T i l •**^"fonal requiremenes chac (a) SP'a Housiin-
F.atonia-Placedo lme be sold, yielding a Houston-Corpus Chiisti-
unSr^'t^^^Lc?"''* <ii«tinetly inferior te the one s S l ^ w L r T ^ L 
under the BNSF agreement, and (b) SP's Flatonia-Eaglc Pass lme 
be sold subject to BNSF's present haulage rights I h L yLldma 
weaxer competition at Eagle Pass chan wLld fhe BNSF ag^Lmenc 

^'Tit iJ^trl^^t'*^ Arkansas Actomey General eo.cum SP 
--nes inco public highways i s vague, unprecedenccd, and 
unpredictable, and ehus we cannot judge ics impaces RCT 
o^LL't!!?!^^^^?^'"'*"**''^^!!^ eddicion co chc Conrail and KCS 
proposal, chac would require che maercion of a second railraad 
at CPtL's Coleto Creek plant. RCT-4 at 17 "cona railroad 
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t̂ S'̂ ^ cLL ?̂-:;̂ r*L!ĵ !rLra-̂ ^^^ 
than ? N S * ' L " 2 f L r ? " p o m L " ! f r ! S '^"^-""ly — • ^ • r competitor 
than UP/SP at c x L L f L ? ; a ! ^ . S ?i"ti"f^^^ ^^•'"^ competitor 

L%%c%rc'̂ ;î -L:~ ™ 
f̂̂ppe'L̂  L ^ - ' r ! ? • - .̂̂ ^̂  " *̂"-

con??Ls*: a^ Kcf'i;L*erL'Lf?'r! '̂'** oo^J^ticivc 
corridora As suL ?h!^!^i *̂ moscly wichin chese 

fort, .n t.... corSS^Ji'^w-Vp":,'!' Ki'StiSuSt* irv^'""' 

«o»«ton (which wiU be wrv.d L BNSF 

p-tific North!;f!,-L-d-L̂  tL-Ŝ Ĵ T̂LLL̂ .̂ Ld'-L̂ L̂ ' L̂ L 

conraii pr=poL'l'^iuid'S^!"tL H^'^la' '̂ '̂ ^ 
tc conraii that a c L i n t i r n J I f l OO^Lr?^!^!" f ° " f ^ ^ ^ ^̂ "•• 
served SF Craffic m 5QQI '2 carloada of excluaively 

.-to-i traLm:̂ û̂ ŝJ'!*,.̂ °rpL*LLeri:c'L5°°° "''°"*' 
propoa':L*':L"i?*Lui: vĉ L'Jir̂ îL'j;;:' div.scieu« 
tc OT/SP (i . -Ti f^ ^ unneccary eraff ic leaaea 

Of t̂  ?o:î s!i'p?S.I 'iL°"$iL'2̂ i"!ier!n'j;!̂ *?"" "« 

a..e.t the economics ef ehe merger, at •'96-201 •"•''y 

.ra...c Cha. moves to Conrail points, at 201-08. 
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ehe PRB for major coal ucilicies, would a l l be adversely 
affected. ' 

Further, the quality of OT/SP aervice in ehe Chieage-
Sc. Louis-Memphis-Tcxas corridor would be adveraely affecced by 
chese proposals. Applieancs noee ehae a scudy perforaed for 
Conrail graphically demonscraces ehe improved eransie Cimes ehat 
will result from direetio.nal runnmg. UP/SF-232, RVS Salzman, at 
23. Even more seriously, loss ef SP's Pine Bluff Yard would 
destroy the OT/SP blocking plan, overload OT's Noreh Liccle Rock 
Yard, and require excra awicchmg chreughouc ehe Souch Ceneral 
UP/SP region. 1 ^ at 17-20. OT/SP would lose che abiliey co 
make many blocks ac Arkanaas yards, requiring addicional 
swiechmg ac ocher congesced yards. Conrail pomes ouc in 
decail how each addicional swieeh increases eransie cime, 
incrcaacs damages, and increases aafecy risks. CR-22, VS 
Carey/Raccliffc/Shepard, ac l j - l 5 . We noee chac chese problems 
•re inherenc m Conrail's own proposal. 

OT/SP would loae che abilicy t J build run-ehreugh crains fer 
NS via St. Louis. It would be un^.ie to block fer Conrail's 
Buckeye Yard. Blocking for mar- smaller yards in Texas and 
Louisiana would be elimmatf OT/SF-232, RVS Salzman, at 17-19. 
Aim.os: every new block pror.-_2^ in '.he OT/SP Operating Plan for 
tne &c--th Central corridor wouid have to be eliminated, and thoae 
t.nat remaii. wou.d displace existing blocks, . 

Ir exchange, shippers would gam no disecmable aervice 
bene.its Conrail witnesses acknowiedge that ehe aervice plan eo 
wnich Conraii is commiceed calls for aa changes in SP's exiscmg 
train schedules. OT/SP-232, RVS Kmg, at 26-27. KCS has not 
Cisc-osed i t s plans, but we assess chat KCS could not offer 
sigrificantly improved tram schedules because i t s route network 
IS toe constrained. 

Applicants' witness Kmg asserts tha: the UP-Conrail 'Salem 
Gateway service, which provides the best service between the 
Ncrt.neast and the South Central region, would be degraded i f 
Corraii were to acquire the SP lines i t seeks. If Conrail is the 
acq-jirer, applicants assert i t will have no incentive to (lelp i t s 
competitor, OT/SP, maintain that gateway, or vice versa. \a a 
res-i:, service would decline and cars would likely be reroited 
via uroar St. Louis, absorbing additional delay. OT/SP-232, RVS 
King, at 29-30. OT/SP alao aaserts that there is a significant 
risx that c-jrrent SP-NS and SP-CSX services would also be 
unaermmed becauae Cenrail would have sharply reduced inecreives 
tc wor.'t with ICS compceicors in che Eaae, and vice veraa. Id. ae 
30-31 . 

The economic bencfies of ehe merger would alao be undsraincd 
by cheae diveseicure proposals. Applieancs have shown ehae 
claims by some partiea, especially Cenrail, that ehe tP/SP 
savings are a l l in ehe Wesc arc erroneoua. OT/SP-232, RVS 
Salzman, ae 14 & Ex. DWS-1. Alchough many of che benifics i'rom 
cne merger accrae in ether areas, divestiture would mean that the 
new syscem would s c i l l lose well ever SlOO million per year of 
iaoor, operacmg, and ocher bencfies ef ehe merger. 

OT/SP weuld also be forccJ co spend huge sums for increased 
eapacicy wichoue '.he use of ies parallel lines for direccional 
run.ning. Applie^..-ts have explained chae che increaaed burden 
caused b'/ focusing m^re craffic on.ehe OT lines m AzOcansas and 
Texas would require UP Co mvese over S2?0 million eo creace new 
eapacicy on V? segmencs, and eo impicmenc capaeiey-enhancemcnc 
plans t.hat the merger would have avoided. OT/SP-232, RVS Kmg, 
at 31. KCS, Conraii, and RCT a l i recognize ehae OT/SP probably 
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would have eo incur ehe cremendous expense of double-tracking che 
UP Houseon-Memphis rouee, and a number of OT lines m Texas would 
also be affecced. KCS-33 (Vol. 2), VS Recs, ae 228; CR-22 VS 
Carey/Raccliffe/Shcppard, ac 78-79; RCT-4 ac 15, 40-41. 
Increased swiechmg burdens on already-eaxed OT yards would 
likely require UP/SP co construct a new swiechmg yard ac a cos-
of up CO SlOO million, alchough no leeacion would be as well 
suieed as che existing Pme Bluff and Lieele Rock facilieiea 
OT/SP-232, RVS Kmg. ac 32. -t-itiea. 

Applieancs expiam chac che cxpcndicures would be vaselv 
greater, with even greater loss of service quality and 
efficiency, i f Conrail were to acquire SP's El Pase line l i . . et 
33-34. The nec effecc of chis furcher Conrail overreach would be 
CO diverc cransconemcneal craffic becween Califem.ia and 
New Orleans/Houseon/San Anconio/Larcdo from an SP line that has 
excess eapacicy co UF lines ehat have no excra eapacicy Again 
UP/SP would be forced co spend S160 million, i f noe more, and 
service quality would s t i l l decline as most traffic flows would 
be concentrated on a smgle, overburdened lme and forced through 
the congested Ft. Worth tera.mal. Applicants assert that 
these u.nnece*sary capital outlays would make i t impo.eible for i t 
to make othei vital investments, sueh as developing new 
intermodal teramals and services. fiM Comments ef Riss 
-rteraodai. Mar. 29, 1996. 

A forced South Central divestit-jre is incompatible with the 
.rackage rights and lme sales provided for m the BNSF 
agreement, and could cause the entire agreement to cellapae 
Nothing remot-ly comparable m i t s benefits would be available 
tver if some o her competitive agreement or agreements could be 
pieced togethe:, shippers would lose the intense, coOTrehensivc 
competition ofiered by the BNSF agreement, and a l l the added 
com.petitior that agreement brings. For example, instead of 
gairirg access to two railroads m place of one and smgle-lme 
ser-.'ice tc pomts a l l across both the OT/SP and BNSF networks 
snippers on SP's Southem Louisiana lme would be exclusively' 

- - Z l t ^ Z A ^ ' J ° l t , l t •='«-"'^ 'nd -ould lack smgle-lme eer<rice ary jP/Sr or BNSF pomt. 

We also believe that a divestiture requirement along the 
-mes advocated by Conrail and KCS might dissolve the merger, 
: y ^ ' J i - " retrench i t s services or pos.ibly to dismember 
-.se-.. " we do not believe that dismembera.ent of SP through 
-creed divestiture is m the best interest of shippers and the 
^u..-ic. Essential services would irretrievably be leat the 
qua.Ity of services that are preaerved would be greatly'degraded 
anc thi. significant benefits of che OT/SP merger and ehe BNSF 
agreer.ene would likely be lost. 

Ceneral Carrijng. several partiea. including DOJ and MRL 
competition m the Central Corridor can be preeerved 

°"*̂ Ĥ̂  r""'** diveseicure. DOT scaces chae circumscancL unique 
.he Ceneral Comdor militate agamat divestiture of that 

-me, but It urgea conditions to strengthen significantly the 
wft ŵ */"̂ *"" propoaed m the Ceneral Corrider. MRL, i c t i L on 
^f?»^; «'*«»«̂ ' Dennis Waahington, seeks chc diveieicurcM 
InA -̂ "̂frS'' «««n«^^« ^ •nd SP lines in Nevada, California 
and Oregon; OT's lme co Silver Bow, MT, with trackage rights L 

This would be che result both because ef 'ihe'reduction 
i L " ^ ! ! ' -benefits, which KCS and Conrail eould njt replicate 
-f,^rJi:r*r«" ^ conrail's bidding and from KCS' 
? : L L ^ °̂ «'T='»̂«1 -or SP, the price that would be offered is 
likely eo be madequace. OT/SF-231, RVS Rebensdorf, ac 30-3* 
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conncce ic cd che Ceneral Corridor; crackage righcs on OT in 
Kansas eo reach a variecy o' grain gaehermg po?nc! • L d ^ 
unilaceral auchoricy eo sec races co and f r L .11 sp L L e a m 
Califomia and Oregon, wieh revenues pre-raced by milS!g" 

^*^* vejeceed already ehe argumenes chae fera ehe basis 
fe. Chis exeraordmary relief. We believe BNSF w i l i b e L 
effeccive corapecicor as a cenanc ever OT/SP lines »' mm 
discussed more fully above. We also have r c i e e c L th. .^»„— 
Chac, given ehe high-qualicy. low-cosc rauLrL!? S I F e w r l L s 
becween che Midwesc and ehe Wese Cease, BNSF w i n h l v ; no 
CorriLr* " "•=»'*9* "9hcs m ehe c ! n t L l 

Even i f we were to find chac chere waa some predicace for 
divr^scicurc. we would have serious rcscrvaciOM cSn!L^n! I l l 
•biiicy of MRL's newly foraed affiliaee eS p r S ^ i S r H ^ S i i L 
cempf-cicive aervice. As noeed by DCT MRL r t i . i ? % i r . \ ! i : 
CO possess an adequace necwork, pa r e i i u S ^ l i m ^ L i n e r S L 'fS*"" 
?Lo*L'r"i= T""'" the Li^idL^"'',S?'Ly 
also be disadvancaged m competing against two c a m e r a in th . 
west tha: eould offer « m g l e - l i n e % e L i L t r L " L j o r L t L « L m 
gateways. A probable result would be the rarouLw of 
l l t l t l t t t raf f i c on the Central Corridor to = L o t L r s m L e - l m e 
t.L-: L L i i L " ' '*"* °^ compecitive s c L m . on 

amnu-^-^^J divesticure proposal would eliminaee -iignificanc 
amou.nts of existing smgle-lme service, as well a i L c new 
single-line service and improved rouemoB er.«t.rf tH- « ^ 

" . P - = ^ — ^ P r o x r m I L i r f 5 o " ! L : ' e ^ u ^ ^ ' : Ti^eV' 
^ ^nclud.ng che mainlme L S i i ; er L w L 

OT s * L m - e " ^ * | L t I r ? ' l L L ' r * ? ' ' .̂̂  ^rnportant c o L c L L n ' t o wT-- •' "•tem. Idaho Railroad, at Idaho Falla TD whi,-h 
""^^ -nn^^l canoads of OT L i f f l c ' e i S ' 

S9- m.-..on m annual OT revenues. While a grant b a L a? 
'"*-d*!f r"*^*^* "9hts to OT/SP and B ^ I F L ^ L L O L S 
.—<».«,...«i AS a result of MRL's proDosal num.rou. 

f ^ ' L ^ n ^ . ' S p ' s ^ L L - . ' ^ ^ ' in Idaro'tiuldTo'^lengcr have a.-ess UP s smgie-.me routes to importane UP poincl such !s 

••••'• AS couns.el for CPUC explained ac che eral argumenc: 

jTJhe proposed diveseicure of one ef che cwo lines m 
the Ceneral Comdor is net a good idea for Cal i f ! ™ ? -
, • , "• ooncluded chac ehe BN/Sanc. *!, c L o L h ^ L 

S l l f o L i ! * ' ^ " * ' " " ^ " " ^ n Chae wi l l be b ! L for 

Conlon, Oral Arg. Tr. ae 4 70. 

As DOT'S counsel explained ae che oral argumenc: 

[0]Cher Chan chc applieanca, only che BN/Santa Fc haa 
Che gaehermg lines chae can aupply che volume of 
overhead cra f f i c necessary co mi inLm coSpencmn 
Ld''t?^°M?/' '* corridor becween e ^ wLe L a s c and chc Midwescem gsecways. 

Smith, Oral Arg.' Tr. ac 156. 

I ' *̂ noe clear wheeher chree railroads could operace efficiently over this segmene. W«U.LO operace 
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Chicago, Se. Louis, Memphis and Dallas. These shippers weuld be 
left either with a very inefficient route over che new MRL 
affiliate via Salt Lake City to Kansas City, or with having co 
move eheir craffic noreh eo ehe Honcana Weseem Railway, which 
would hand i t off to MRL, and then to BNSF. 

Large voi'jTcs oi agricultural commodiciea, such as poeaeoes 
and gram, would be adversely affecced by a diveseicure eo MRL. 
This business i s incensely eruck compecieive and diversion eo ehe 
highways will occur as cransit times decerioraee under chc MRL 
proposal. Poeaeoes eriginsec on ehis OT Northem Idaho network, 
descined eo chc populaeien cenecrs of che Souch and Ease; gram, 
primarily wheac, barley, and male, moves mainly ease and eo che 
Poreland area for experc. Gram and lumber is cracked from 
origins en BNSF and MRL eo Silver Bow for handlmg by OT eo a 
variecy of m.arkecs. MRL's purchase of ehis lm? could make r a i l 
aervice uncofflpccicive m chese markecs. 

Under ehe BNSF agreemenc, ineermodal and aucomocive 
customers at Salt Lake City and Reno will gam new smgle-line 
access from the numerous and substantial mteraodal teramals 
t.hro'jghout the BNSF system especially m the East (Chicago, Twin 
Cities, Memphis, Kansas City, Denver, St. Louis, Omaha and 
Dallas) and the West (Richmond, Stockton, Modesto and Frc.nt). 
MRl would only reach Kansas City and Denver on the cast and 
Stocxtor or the west. Moreover, ev^r. at these few locations, 
irtermodai shippers would not have aceess to BNSF's f a c i l i t i e s . 
Hr.'- s new a f f i l i a t e would only possess f a c i l i t i e s i n i t i a l l y at 
Denver that i t would acquire as part of the divestiture. Host ef 
tre existmg mteraodal and automotive volumes to or from Salt 
Laxe City and Reno would loae the bcnci^ic ef a second eompecicivc 
s.rgie-ime rouee. 

As part of the BNSF agreement, OT/SP wili obtam new, 
srcrter routes by gaming trackage rights over BNSF from Bend eo 
rre-._i:, OR, and between Barstow and Mojave, CA. The MRL 
proposal eould underame the BNSF agreement, and with i t cne 
significant mileage savings associaccd wich chese crackage 
risrts 

As already discussed, boch OT and SP now operace over more 
circuitous routes than the efficient smgle-line routes the 
mercer will create. The merger will reduce OT's mileage becween 
Cai'.-ard and Chicago by 189 miles and SP's by 388 miles. From 
Cax.ard tc Kanaas City and St. Louis, the reductions will be 189 
m.les for OT and 143 miles for SP. Between Los Angeles and 
f̂ em.pris, the savings will be 283 miles over SP'a present route 
ard 580 miles over OT's nen-competitive Central Comdor route. 
T.nese mileage reductions will make the merged system more 
competitive with BNSF. Che service leader for Bay Area-Hidwcsc 
traffic."* 

"* Upon merger, OT/SP will gain route and terminal 
fle x i b i l i t y m aeveral major corridors includi.ig Los Angclcs-
Chicago, Bay Area-Ucah, and San Ancenie-Houscon-Dallaa-Hemphis-
St. Louis-Chicago. Becween Les Angeles and Chi.:ago, expedieed 
irtermodai and auto t r a f f i c will be concentraeed en c.̂ e Tucumcari 
ime and alower manifese eraffic en OT's Ceneral Comdor lme, 
adding eo ehe cecal eapacicy of boch. Becween the Bay Area and 
Utah, expedited t r a f f i c will move via SP's Donner Pass line, and 
slower bulk t r a f f i c will move via OT's Feather River .imc. The 
merger will also alleviate congestion in Utah by eliminating the 
conflicting and inefficient movements of OT and SP traffi c 
between Salt Lake City and Ogden which add unnecessary miles and 

(contmued...) 
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Divestiture would jeopardize the ability of the mcreed 
company to ensure long-tcra, high-quality r a i l service"o 
ZmlV"" •̂ •P«ndent presently on SP throughout the 
f!!^ w..k. "*n«contmental service time will be reduced 
from weeks to daya; aervice in eoal, automobile and eth.r 
markets will similarly improve; reliability wi!i L v L J l v 
increased; and cars will be available " h i . imirS!-^!^^-
competition will mean that, L r t L 1 i r a i \ " m n n ° ^ " 5 c i L 
b L i n c L " ' ^ " " " ' " " ^ • con.pctitor for S e ' ^ S L L e r a ' 

Divestiture would also impede applicants from usmt the 
t h f m ! ! L ^ ' ^ ± " " °* "f ""^ c e r r i l o r wd LuS limit 
the merged company's ability to resolve problems i f route 
congestion (particularly between Ogden aHd Salt Lake Ciry and 
between Pueblo and Herington), cirruity and altitud*. whLh^Le 
ô- " t --!f " ^ " • ^ u l a n t i e . chac'̂ make SP'a i i L i c L le« 
-o ^-t-tive."' The new plan will avoid er cure tunnel 
^leaia.nce problems on SP'« route, through the Reekie. (Hoffat 
Tunnel) and the Sierra.. Yard expansion er pre-blecLng of 

LTfyi' ô "-rM-c"j:^t'"!'' "''^^ ' t hypass^arL^wUlLrfeviate 
^ttt^ :f "oves through the Roseville yard and 
ether ren.ndlmg yards m Califom.ia, as well as at KanL!^City 

r l ? - r --"••--hetter oy many days than what SP offer. new--that 
pLd * JLL'"!rLn^!^"*/"'*,''* """^^ngs of BNSF f^r tool pr-c-..s, .or.st products and coal moving in this c r r i d o r . 

fi.-cr helieve that the service that will be provided bv 
L ^ -ce 'o^!"!-! "^J;--! t* " epprepnate replacemenr^^r * L ^ 
! * , ^ p r o v i d e d by SP. Divestiture to another car-ier 
tL:%hLpe*^!i*l'iLe"Xrir* —91-1— *nd rounng"LmL »n-ppe-s wi.i lose when SP merges with OT No rmiir-nmA 

• i':wiL"LfL'h!^ ""f'̂  ^S"""' ^̂ ''̂ ^ oJL^i^rL' 
-.i.ewise. no other railroad has the financial strenoth 
operational capabilities, and marketing e x J ! r t L ! t f L r v e the 
i-a-'-s BVIF -L.'D! ' ' i i : ' * " ' S t . t L . The BNSF a " L L n t g.a...s B.\SF trackage rights betw.en Denver and Oakland, with 

"*; ...continued) 

SP has hundreds of carload lumber and food oroduct. 
!-dur!5'2^°!!\'° ' l ' . ^ ^ " " califomia and oi^Sn'^wS L ' e 

*° i : '"̂  3-week delivery time, to ehe Midwe.c, cara loat and 
untraceable m terainal., inaccurate b i l l a , and u L v . u L l e 
eq-uipment. Some have limited er eliminated c h e i ^ I r l o ! d L i l 
Shipmenes and are paying mere co move cheir g o i L ^ t r a L " r 
BNSF meeraedal or transload service--and would return t h . i ^ 
traffic CO r a i l i f SP could provide adequaL . . r ^ ! c ^ ^̂ •̂ '̂  

an-̂  -hi ct^.K*" tran.conemencal roueea, che Ceneral Comdor 
I r t r l \ =='"̂ «̂»°'̂ ' hoch Of Which are largely smgle-
erack. difficulc ce operace, and cosely co mamcam The 
distribution ef i t s craffic i s such chic le cannoe eli™Lee 
either cf those reutes wichoue losing more chan ic would L L 
5^!*^!"" P"*'l*'~! mouncamous eperacing condicions a f r a L 
iv!r f-^ Cerrider rouee cause SP co move even more tra f f i c 
over ICS Tueumeari rouee, nocwiehscanding congeseien. SP'i L r d s 
m / t t ^ V f •nd need capical mvescmencs%hac SP ha. nec b!.n 
acie to fit-Withm i t s constrained capital budgets. 
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aceess to a l l 2-to-l shippers m Utah, Nevada, and Northem 
Califomia (there are no 2-te-l points m Colorado) . 

We fmd that divestiture in ehe General Corridor lacks 
competitive justification, and that MRL'a propoaed divestiture is 
overbroad and overreaching. Divestiture cf the Central Comdor 
would eliminate single-lme service, degrade aervice quality, 
mcrease eransie cimes, rescra.kn efficiencies, and underame rhe 
merged syscem's abilicy eo fund new capical prejeee. as proposed 
by applicants. The MRL proposal would force a aale of linea 
accounting for approximately 350,000 carloads ef exclusively 
eerved traffic m 1994, cenpared to only 75,000 carloads of SP's 
2-tc-l t r a f f i c . Applicants predict chae KRL's diveseicure 
proposal would resulc in $631.3 million in annual revenue loaaea 
CO UP/SP, involvmg five areas: carload d.'versions, losses 
resulting from MRL's proposed PRA, ineermodal craffic, aucomocive 
craffic, and losses of new OT/SP markeemg opporeunieies for 
carload traffic. UP/SP-231, RVS Peterson, ae 210-213. 

A Central Corridor divestiture is not in thr i>est incerese 
cf shippers or the public. We believe that BNSF will loe an 
effective competitor as a tenant over OT/SP lines. We believe 
that tne broad-based conditions that we are imposing will 
sufficiently augment the BNSF trackage rights agreement to 
preserve competition over the Central Corridor."' 

EMBRACED CASES AMD RELATED NATTERS. We are exempting, m 
the Sub-Nc 1 docxet, the trackage rights provided for m the 
BNSF agreement and included m the Sub-No. 1 notice filed 
Novem±>er 3C, 199S, but we are requiring the filing of additional 
notices covering both the BNSF trackage rights provided for m 
tne ^ J . . agreement and the URC trackage rights provided for m the 
•JRZ agreement. We are exempting, m the Sub-No. 2 doeket, che 
l i r e sales provided fcr m cne BNSF agreemenc. We are exempcmg. 
ir tne S-uo-No. 3, 4, 5, 6, and 7 doekeca, the terainal railroad 
ccrtrci transactions proposed therein. We are exempting, m the 
S-t-No 8 dockei, common control of OT and the two motor camers 
ccrtroiied by SF. and common control of SP and ehe ore mocer 
carrier controlled by OT. Finally, we are granting, m the 
S'-£-Nc 9 docket, the teramai trackage rights application filed 
tnereir 

Trackage Righta. We are exempting, m the Sub-No. 1 doeket, 
tre tracxage rights provided for in the BNSF agreement and 
included m the Sub-No. 1 notiee filed November 30, 1995. These 
tracxage rights are essential tc the competitive service that 
ENSF will provide under the BNSF agreement, and we believe tnat 
tne trackage rights elsss exemption codified ae 4 9 CFR 
1180.2(d)(7) (1995) can be invoked wich respecc eo crackage 
righcs provided for in a aecclemenc agreemenc."* 

We are direccing applieancs and BNSF eo f i l e , no lacer chan 
" calendar days pnor eo che effeccive dace ef ehia decision, an 
addicional class exempcion nocice covering che crackage righes 
added eo the ?.NSF agreement ir. accordance wich che amendmenca 
req-jired by tne CMA agreemenc. These crackage nghes are also 

As noeed, DOT advocaces augmeneed crackage righes as ehe 
preferred remedy in ehe General Corridor. OCT-4 ac 39. OOT's 
recommendacions ĥ ive been addreeaed elsewhere. ^ 

We will noc publish che Sub-No. 1 nocice in ehe 
Federal Register. Sufficient notice of ehe Sub-No. 1 crackage 
rights was provided m the nocice of accepcance ef che primary 
application p-iblished at 60 FR 66968 (Dec. 27, 1995). 
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7 rai!?!^!^^^**^""^"^ applicants an URC to f i l e , no later than 
7 calenda: days prior to the effective date of this d.!!!Ln . 

m c L * O T ^ L L e S L c " L " " * " ? ' ^""l trackaL n ^ J t ! ; r L L : S ' f ! r 

.he imposif.o:i of the condicion leself, BN/SF a l i ^ OB^ i t L ? 

reg-li^-": -t L f fr>d%hf, ' """'̂  •"•"^^ =*»*•• ••1^« «̂ om 
n e - i ^ L ^ ' V r - '1' concmued regulacion i . noc 

•-'-•I'^andS^f '•fi:* "•n»Porcacmn polic; of 
•s c'^'^,..:::': "'̂  eicher (a< -he cransaccion or service 
;!-L-:*LmLL°?!' "S^lacie. m not ne c e . L ^ L 
S:r: • «niPPers from che abuse of maxf.ee power We are n« th. 
opirion that regulatior. is not neeessary to carr/ o L ^^e i . ^ ? 

coL!-r-''rL'!r/=h'̂ -- 2 ei;:mptiL̂ iriuS! *̂  
r L e ! * L - ° L r -r^!.f*'""'^ eervices to establiah r .Lonable 

e ? L - ? ^ ; r - ! L : ' - ? f o ? r " " ^ - a - P o r t a J L S ^ : ; L e m - i h * " " " 

*?i :*1 êfî aJLLr-
i0^':i^a^^^^^^ °i.=iL̂ :i-̂ r̂ sr'"-
t.ni"ii.:.;''L- ^ ^ i r - J S L r * " m L " L " " ^ " P " " « •^^^PP*" ^̂ em 

iL'̂ f*™r!LrLi :"^LL1 :"-^^^ 
t--.a: w o . . i d - i ^ L ^ L * : ' b i * i L r SrL**t^:^L°rge1.f'?'^^^"^' 
i r t n I * I S ^ J * ! ' ' 4 " * J r S T ! " ' " * - • « exempting, 
^.ve teramai a^d/L L i L h i ' n l r a J S l L ' ( I L " : l i T ^ S ^ ^ ^ ^ p | ^ R . 

We will not publish notiee of ehe Sub-Mo 9 — 
the EssizULl RMH;gr sufficiene no-.ice of S e lub-No ^" 
saies was provided m ehe nocice of accepLnce of chJ erfmit^^ 
apF-ication published at 60 FR 66986 (Dec 27 1995? ^"'"'^ 
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and PTRC, respectively) in which OT and SP presently have 
non-eonerollipg mcerescs. Concrol of chese railroads by OT/SP 
would ordinarily require approval under 4 9 U.S.C. 11344; bue 
under 49 U.S.C. 10505, we muse exflmpc Chese concrol Cranaaccions 
from regulacion i f we find chac (1) concmued regulacion i s noe 
necessary eo carry ouc Che r a i l eransporcaeien policy of 
49 U.S.C. loioia, and (2) eieher (a) ehe cransaccion or service 
IS ef limiced .̂ cope, or (b) regulecion is noc necessary eo 
proceec shippers from che abuse ef markec power. We are of che 
opinion Chae regulacion i s noc necessary eo carry ouc che r a i l 
eransporcaeien policy. The soughc exewpciens will allow 
compecicion eo escabliah reaaonable races, promoce an efficiene 
r a i l cransportation system, foster sound economic conditions m 
transportation, and encourage honest and efficient railroad 
management, 49 U.S.C. lOlOla(l), (3), (5), and (10); and ocher 
aspeccs of che r a i l eransporcaeien policy will noc be adversely 
affecced. We are also of che opinion chae che A6S, CCT, OURD, 
PTRR, and PTRC concrol cransaccions are of limiced scope, because 
four of cheae railroads conduce loeal operacions only and becauae 
che fifch IS currently inactive. We are of the further opmion 
-ha: regulation is not necessary to protect shippers from abuse 
- market power, .because theae control transactions are related 

a.nd Will facilitate, common control of OT and SP, which we 
e found tc be consistent with the public interest.'" 

Motor Carrier Control Tranaaetiena. We are exempting m 
tne Sub-No. 8 doeket, (i) common control of UP and the two'motor 
^^^It*""J'=>"'-oiled by SP (PMT and SPMT), and (ii) common control 
o. Sr and tne one motor earrier controlled by OT (Ovemite) . 

Ovem.ite. which provides both less-than-traekload and 
tr-.icx.oad aervice on a nationwide basis, is operated 
inoepe.identiy of UP, and applicants have mdicated that they have 
nc plans to eliminate that independence er otheraise meorporate 
Ovemte mto UP/SP's operstions, PMT, which provides nationwide 
general commodity trucking service and which specializes m 
truckioad freight movement, both over-the-highway and via TOFC 
is operated independently of SP, and applicants have indicated 
tra: -.hey have no plans to eliminate that independence or 
ot.nerwise mccrporate PMT mto OT/SP's operations. SPKT which 
.orme.'iy transported motor vehicles and also foraerly specialised 
in tre rampmg and derampmg of TOFC and COFC for SPT, has not 
consuctee operstions for mere than 2 years, and applicanta have 
mcicated tnat they have no plans to resume SPMT's operations. 

The_Suo-No. 8 motor carrier control transactions would 
or-mariiy require approval under 4 9 U.S.C. 11344 ; but, under 
4 5 L.S.C. 10505, we must exempt these cranaacciona frem 
reguiaeion i f we fmd chac (l) concmued reoulacien is nee 
"!^*"!*^' ^° ^•''^ °"t ehe r a i l eransporcaeien policy of 
49 L S C . lOlOla, and (2) eicher (a) ehe cransaccion er service 
is of limiced scope, er (b) regulation is not necesaary to 
protect ahippers from che abuae of markec power. We are ef ehe 
opmirn ehae regulacion i s nec necessary eo carry ouc che r a i l 
transporescion policy. The soughc exempcion will furcher che 
goais of ensuring an efficiene, economical, and competitive r a i l 
cransportation systsm, thereby meeemg che needs of shiooera 
49 U.S.C. I0l01a(4) and (5); and ocher aspects of the r a i l 
transportation policy w i l l not be adversely affected. We are 

k.e will not publish notice of the Sub-No 3 -'4 5 6 
and 7 exemptions m the ffiderBi Reaimtmr Sufficient notice of 
tne AfcS w... DURD, PTRR, and PTRC control transactions was 
provided m tne notice of acceptance of the primary application 
P'ob-isned at 60 FR 66988 (Dec. 27, 1995). t 
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also of the opinion that the Sub-No. 9 control cranaaccion. «,-. 
of limiced scope, b-cause chey involve merely chIng!!"n f ! r L ! 
ownership and cone: 1, racher than substantive c L n L s L a t T L t 
t l l l l of*th^'r''°"' provided by the S2Lr JlLTera 
we are of the furt,:-r opmion that regulation is not neeesLrv L 
protect ahippers f -om the abuae of ma?ke'. power b!LS!! th! 
operations of Ovem.ite and PMT will nor chLge i s a LLe5S!nee 
of the common control for which the .cob-No. 6 exemption i r 
sought, and because SPMT has no ope-.ations. Shippers L v ! 
pre-merger, ane will c.-tinue to have post-merger nume-oL motor 

"!L!f! a'nr^* ''"^"^^* " " ••-•S ^y 
IBT conrends that the exemption soughc m the Sub-No 8 

docket IS barred by t.he interplay of 49 U.S.C. 11344(c) (fourth 
I t v T c I t t V t l"05(g) (1) . The fourth sentLc. of 
49 L.S.C. 11344(e) provides Chae a railroad can be aueherized eo 
acquire control of a motor camer only i f the cransaccior i r 
consistent with the public interest, will enable che r i i l c L r i e r 
i L ^ ! - . = n i " . r S " - * f transporeacion to public advantage in i t s 
JP«.'*:-=n*. and Will not unr-sasonably restrain competition; 

•f,-,.:"?^^' provides that a 49 U.S.C. 10505 exemption 
-a...,o. au...orize mteraodal owners.hip that is otherwiae 
f!''*:^:;*: tt/'^-^''-- subtitle IV Iwherem 49 U.S.C. 11344 
c ! • •"'̂  Cherefore coneends chac we cannoe grant the 
Sub-NO 6 exemption because applicants, havmg mdieaLd t L t 
:"!L:C:""f " " " P ^•--mte and PMT mdependLt and SPMT 
L'^-"^^r.n r clear that they will not use these mLor 
'^!--in-! i ' 4 9̂ u r c " " ^ L \ f f " h ' operations. The fourth 

tt ^-^-^ .113«ic), however, is not applicable to a 
-rarsactior t.hat involves only a change of fora, not cf 
L f :-%.Mv- ! "•n;Portatior service. DRGW/SP « ..c.C.2d at 
(- c ' ' " f ^ P w ^ In^ lrtl^ i " - ""•' " " ^ n control 
mi-. :. ! •"^ °^ SP and ovemme, is 

' -̂ =-'*«nt*l cnange m ownership resultmg frem the 
.̂-m.ar>- merger transaction. Each of the motor calnera is today 

: : r - ; : ; r "•''tro-ied with a r a n company, .o the Sub-No 8 ^ 
I:°*'"K'" create mteraodal ownerahip where there was 
^^-..^*=!i::L'"°"'• =f"^«^ operations will not chanL a ^ " 

m!L"-" i i - C ^ -^TfL"!!"°-' ^^-^^^ * tranaactions will 
c!."irat!\:Li«llI carriers ur.der a broader 

Tet»inal '.'•rackage Righea. We are grantmg, m the Sub-No 9 

L"'---ng*BSI?'trL!"-'-i'*' ?r 'PP*--"" •nS B N S F ' ? L ' S l tdel pe ng BNSF to uae 1.-.-C email segments of KCS traek in 

^ ^ ~ ^ ^ ^ ^ ^ ^ ^ ^ ^ o n a ^ ^ 

?ou"L*-'^Cs'^:*?L%^tLnSLg^L%^a;^^ IVrll^Ll'lllr the 
re.evant segments with SP at ShrevepLt, L d wmh i r L d OT L 
u!!i:-°!:'"."n-^ll^ng eo granc craekagi r i g h L C ^ B S I F 
Sva ' f?Sit«'""' P"PO^«l. BNSF would bi iSle Co 
•va- leself of similar crackage righes arrang.mencs. 

«wt,.,."̂ '*" *® U.S.C. 11103, we may require Cermmal facilieiea 
o^^!?.-L?"* ' ^ ^ l " * ^ to be uaed by anocher i f che us! l i 
prac.icabie and m che public incerese, and will noc 

We will noc publish nocice of che Sub-No e'exemctin^ ir, 
the £fiis^ Register Sufficiene nociee of S e Sub-No 7 
.nnsactions was provided m che notiee of accepcance of ehe 
prim.ary application published at €0 FR 66988 (Dec. 27, 1995*. 
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substantially impair the ability of the owning carner eo handle 
Its own tr a f f i c . We fmd that the three KCS aegmenta at laaue 
are teramai f a c i l i t i e s , that use of sueh segments by BNSF i s 
practicable and in ehe public interest, and that uae of sueh 
segments by BNSF will not substantially impair KCS' ability to 
handle i t s own traffic. 

Terminal Facilicies. The chree KCS segments are 'terainal 
f a c i l i c i e s * under 49 U.S.C. 11103 bceause each lies m che middle 
of a cicy. and each is used fer swicching and mcerchange 
movements as well as for Ime-haul movements through the 
tera.inal. The precise use to be made of theae aegmenta by BNSF 
IS not craeial; 49 U.S.C. 11103 "is not necessarily limit.-* eo 
beneficeing che r a i l service m che relevane cermmal area.' 
fioutherr. Pacific Transc Ce. v. ICC. 736 r.2d 706, 723 (O.C. Cir. 
1984) (SPT v, ICC) (cicmg wieh approval ICC decisions ordering 
"bridge che gap' ceramal crackage rights under 49 U.S.C. 11103). 

Owner Not Subseancially Impaired. Use by BNSF ef ehe chree 
KCS aegmencs will not substantially impair KCS' abiliey co handle 
its own traffic. Fcr the most part, BNSF trams will be usmg 
track, capacity freed up by UP/SP, so that KCS' traek will not be 
suc-iecced to greater use by ot.her railroads than i t was 
previously. We believe that the traffic handled by BNSF will 
replace traffir. now handled by SP. although various parties, 
irciudmc KCS, have argued that BNSF will not be able to achieve 
ever trose traffic levels. 

Use I s Practicable. Use by BNSF of the three KCS segments 
IS practicable. We realize that the teramai trackage rights we 
are approving may make operations at Shreveport slightly more 
complicated than they are now becauae three earners will be 
operatinc over them rather than two, but this will simply 
"req-iire coordination of operations between the parties." 
•J? 'V? 'VP. 366 I.C.C. at 576. Moreover, applicant.' directional 
runrirg plan, which will be available eo BNSF fer ics new 
Hous':cn-Memphis movement, eould result in less mterference with 
KCS traffic at Shreveport. At Beaumont, BNSF aerviee is merely 
replacing that now provided over trackage rights by SP. and thus 
i : Wiii clearly be practicable. 

A Gran: i s m the Public Interest. Tc ameliorate certam 
articom.petiiive conaequences of the 1962 OT/MP/wp merger, the ICC 
imposed s condition granting DRSW trackage righcs over a lme 
between Pueblo and Kansas City, psrt of which was owned by a non-
applicant , SF. OT/MP/WP, 366 I.C.C. at 572. The ICC uaed i t s 
49 U.S.C. 11103 power to grant teramai crackage righcs. 
Applying Chis provision, e.he ICC deceramed ehae grancing acceas 
tc this lme co make che agency'a overall merger conditions 
effective would be in the puolic interest. OT/MP/WP. 366 I.C.C. 
at 574-7«. The Court of Appeals affirmed. SPT v. ICC. 736 F.2d 
at 722-24. We think thac che cerainal crackage nghes soughc 
here f a l l squarely wiehm ehae precedenc. 

Uae by BNSF of che chree KCS segmencs i s m ehe piiblic 
interest because i t ia essencial co ehe merger conditions 
peraittmg BMSF to provide a competitive alternative in the 
Houston-Memphis aad Houston-New Orleana comders. See OT/MP/WP. 
366 I.C.C. at 576. £fi£ i l i f i SPT v. iqo. 736 F.2d at 723 
(approving detcra.mation that teramai trackage righta were in 
pubiic interest because they allowed ICC to create Central 
Corridor competitive alternative to the merged carner) . 

Nevertheless, KCS contends ehae ehe cerainal trackage rights 
here cannot be considered to be m the public interest as 
construed m Midtec Paper Ceraeratior v. 7WW et a l . . 3 I.C.C.2d 
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171 (1986) (Midt.g;! . In Midtee. the ICC aaid that i t weuld not 
granc teramai trackage rights under section 11103 unless they 
were necessary to remedy or prevent an anticompetitive act by the 
owning camer. KCS is arguing that m Mideec the ICC replaced 
the flexible public interest standard of UP/MP/WP with a much 
narrower standard. 

Whether che ICC ever applied ics relacively exaeemg Midtec 
precedent m che concexe of a merger i s a maccer of aome 
debace.*'* In any event, we believe chac ic i s mappropnace co 
do ao here, and, co che exeenc chac ICC cases suggese ocherwise. 
we specifically overrule chem. Inseead, we will apply ehe broad 
•public mcerese' scandard chac i s in seccion 11103(a) i c s e l f . 
Congress gave us broad auchoricy m boch ehe public incerese 
scandard m aeccien 11103 and m ehe public incerese scandard of 
aeccion 11343. Thus, we believe that i t i s spprepriate for us to 
retam the flexibility eo use che ceramal trackage rights 
provision to prevent carriers opposing a merger from blocking our 
ability to craft merger conditions chac are clearly in chc public 
mcerest as the ICC did m the past. 

Ccnditions and c^-persatior. Section 11103(a) provides that 
the carriers are responsible for establishing the conditions and 
compensation applicable to teramai trackage rights awarded under 
45 U.S.C. 11103, and we will therefore allow BNSF and KCS an 
cpportunity tc reach an agreement respeccmg sueh maceers. 
Because che eera.mal cracxage nghes are craeial eo chc 
competitive role that BNSF will p'ay m the Houston-Memphis and 
Houston-New Orleans corridors, we will make chem effective on the 
effective date cf this decision. Tc resolve as many details a. 
possible prior tc that date, we will require BNSF and KCS to 
submit. Withm ic days of the date of aervice of this decision, 
eir.-jer agreed-upon teras respecting implementation or separate 
proposals respecting such implementation. We realize that 10 
days is a short cime frame, bue i t will enable us promptly to sec 
t.ne terms. Even if cercam compcnaaeions decails have noe yec 
beer resolved, the Sub-No. 9 ceramal eraekage righea will become 
effective on the effective date of this deciaion."' 

<? •-• S C. 11341 i ^ ! • The underlymg ceneraccual agreemencs 
pjrs-ar: tc which SP has crackage rignes over che cwo Shreveport 
sesnerts, and pursuant to which MPRR (OT) and SP have trackage 
ricnts over the one Beaumont segment, arguably preclude 

t ^ . Dc-ver and Rie Grande Western RR go and 
^.;^55:.;r;-Kiniii-TgM8 Ri, mt :i st. i.o-.iis sw RV g= Finance 
Dscxer, No. 30759 (ICC served Jan. 9, 1967) <net applying Midtee) .-
Ri: Grande Industries, inc. . e- a:.--Pi-r t Trmrk --rmi Rv gr. 
5 -.C.C.2d 952 (1989) (SP/CMW) (not applying fiiiifts); Rio Grande 
Ini'iia'.riea. et i l , - Purchase and Related Trackage Rioht.--SQo 
..i.he Ra.iroad Company Lme Between Kanaaa Citv. MO and Chir.on 

Finance Docket No. 31505 (ICC aerved Nov. 15, 1989) (SP/SQO 
Decision Ne. 61 (indicating that the Midtgt; standard weuld apply 
if applicant were to be given terminal trackage nghts). 

''̂  Compensaeien will accrae from chc accual dace ef the 
start of crackage nghes operacions, and will be payable afcer 
the cerms have been eatabliahad. Wc realize that 49 U.S.C. 
lllC3(a) provides thac the compensation for termmal trackage 
rights 'shall be paid or adequately scrured' before s earner may 
begin to use trackage rights awarded under 49 U.S.C. >'lll03. We 
tnerefore pledge that, i f BNSF and KCS cannot reach agreement 
respecting comcensation terms, we wi l l set appropnate teras 
under condemnation principles. Sts. UP/MP'VP. 366 I.C.C. at 
576 n.ll4; SPT V irC. 736 F.2d at 723. 
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conveyance of auch rights te other carriers wichoue KCS' consene. 
The 49 U.S.C. 11341(a) immunicy provision provides chac a 
! ! o L ! L !n^''?«\'?''; ??f"°" P«rtiCA,paemg in a cranaaccion 
Ind l r J , ! l ? L i ! . " "•"•"^^ •neierasc laws 
and from a l l oeher iaw, including acace and municipal law, as 
necessary eo let -.hat peraon carry out the tranaaction . . ' 
(emphasis added) . In Norfolk L Ufirfm g° v 
C i t t A i ^ . 4 99 U.S. 117"7;^9;) ( g U S J i l g S ) • \ne"L5r^me Court 
held .ha. che immunicy prevision c;:rcrds noc only eo laws bue 
also CO contraccs. 

Applieancs have requesced chac wc hold chae, under ehe 
f«̂ ';i!r*t!2''!!! " " ' iw«uniey provision pcraies BNSF 
5 L L h r l ^ t t S J e " ^ ! " ? * " "•"•• OT/SP-26 ac 123; OT/SP-

f5 ! • f f i l i a c c , Tcx Hex, has acknowledged chat 
we would have the authority to override an idcneical anci-
substitution provision in i t s own terminal traekagc rights 
applicacion over HBfcT in ehis proceeding."* We chmk chae an 

"•triceions in KCS' crackage righes agreemencs 
wou.d oe necessary CO carry ouc ehe merger here i f seccion 11103 
were unavailable."' (Similarly, an override for Tcx Hex co 
S'":*- *̂ " operace over HBfcT's crackage m che Houseon ceramal 
wou.d oe neeessary co earry ouc che merger as well.) Because we 
are granting the aeetien 11103 application, however, no overnae 
o. trese eentraetual provisions is necessary. 

LABOR ZKPACTS. Our public interest analysis mcludes 
consideration of the interests of carrier employees affected by 
.ne proposedjransaction. 49 U.S.C. 11344(b)(1)(0); Disoarrh.r. 

Union Supporc, The merger is supporced by seven unions 
representing approximateiy 55% of the union-repreaented employees 
_=r. t.ne combined OT and SP systems: the United Transp!L!non^ 
Aiî -';a-i!„ orM!rh t^ locomotive Engmeers; the Intem.acionai 
«ss,..ia.icn of Maehiniscs and Aerospace Workers; ehe 
.rtemational Brotherhood ef Electrical Workers; the 
rn̂ !:'"!-H''2!:.?''2'̂ *''̂ '"'̂  °' Boilermakers and Blacksmiths; ehe 
s.nee- and Metal Worxers International Aaaociation; and the 
-..-ernational Brotherhood of Firemen and Oilers. The OT/SP 
merger is tne f i r s t major merger since the Staggers Act Chac has 
received widespread union supporc. and applicanL a r r i o r r a L m 
...eir assessment that such extensive •'laber support m a major 
r a i . merger case is unheard of m recent years and sta.nds L a 
.es-ame.nt^to the compelling benefits of this merger.' OT/SP-232 

Applieancs indicsce chac OT did noc cxecuee wriccen 
agreemencs wich ehe seven unions; racher, OT exchanged wieh each 

"• KCS alao acknowledgea (KCS-60 ac 43) that we have ehe 
a-j.honey under seeeion 11341(a) co override ceneraccual 
provision, prehibicmg .ub.eicucion ef camer. in a erackaoe 
rights agreement i f the criteria of section 11103 are met. 

We realize thac chere are ICC precedents ladicstmo thac 
the immunity rToviaion cannot override a eonaant requireUn? in a 
joint f e c i l i c y concrace. SfiC SEZajw, 5 I.C.C.2d ac 979 (!cc L i d 
cp*c " nee compel che aasignmenc of eraekage rights); and 
SP/Sas Qgriffinn Nr fi. sl i p op. ac e (icc indicaeed thit L i r e ^ 
were "substantial questions' as to i t s power eo overa'ide a 
crackage righes concrace). These precedence, however, did noc 
!'^!rr!h^-*th"°""* "'^ decision: wMch Lde 
c-ear cha. ehe immunicy provision may override coneraueuaI 
cc-igacions. 
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of eheae unions, m wricmg, cercam commicments that fora the 
basis of a partnership within which the parties commit to 
cooperate in implementmg the merger. OT, applicants indicate, 
has gone beyond New York Deck ccnditions by committing to 
processes, more advantageous to the employees, by which the New 
York Dock conditions will be administered; theae processes, 
applicants claim, give aasurances co unions and employees alike 
Chat applicacion of che proteccive benefice will noc be fraught 
with delays and adveraanai proceedinga, and chac che proeeceive 
benefice will be administered fairly and cxpedicieualy. The 
unions, applieancs add, have commiceed co reach, voluncarily, 
agreemencs implemencmg che operacmg plan accompanying che 
pnmary application. 

LTU. the largest union m the r a i l industry, indicataa, in 
Its comments dated March 29, 1996, chac le supporcs ehe merger 
for ewo reasons-, firse, because OT has agreed eo a number of 
condicions chat will help mitigate the impace of job less on 
UTU's members; and second, because UTU believes ehae che merger, 
by allowing UP and SF co fora a scrong compecieor eo BNSF, i s m 
che best interest of r a i l labor m the future. UTU adds that 
UP'S eomm.itments :.nclude the following: (la) ehae aueomaeic 
certification as .idv»jrsely affected by the merger will be 
accorded ii) to the 1,409 tram service employees, che 85 
t-TV-represented yardmasters, and the 17 UTU-represented hostlers 
prc.iacted to be adversely affected m applicants' Labor Impact 
Sfw.y, ! i i ; tc a i l other tram service em-pieyees and 
'...•-represented yardmasters and hostlers identified in any merger 
notice served after Board approval, and ( i i i ) to any engineers 
adversely affected by the merger who are working on properties 
where engineers are represented by UTU; lib) that OT will supply 
I . J With the names and test period averages of sueh en^loyees as 
scor as possible -jptn implementation of the merger; (2) that, m 
ary merger notice served after Board approval, applicants w i l l 
seek only those changes m existing CBAs that are necessary to 
im.piemen: the approved transaction, meaning such -changes that 
produce a p-ubiic transportation benefit noc based solely on 
savings achieved by agreement ehange(s); 13) chae, m che event 
tn.it UTU contends that OT's application of New York Deck i s 
irTorsistent with the above-mentioned eonditions, UTU and OT 
personnel will meet withm 5 days of notice from the UTU 
Irtematiorai President or his desig;.ated representative and 
agree tc expedited arbitration with a wntten agreement withm 
IC days after the i n i t i a l meeting i f the matter i s not resolved, 
wrich will contain, among other chmgs, che fu l l descripeion for 
neutral selection, timing of hesring, and time for lasuanee of 
tne award(s); and (4) that, m the event OT uses a leaae 
arrangement to complete the merger ef the vanous SP properties 
irtc MPRR or OTRR, the New York Dock conditions will nevertheless 
be applicable."' 

Pretective CeaditioBai Mew York Peek. ; ^ l i c a n t a , as 
previously noted, project that the total labor impact ef the 
merger will be 4,909 jobs abolished, 2,132 jobs transferred, and 
1.S22 jobs created. ARU and TCU, w.hich regard theae projections 
as a minimum, estimate that the number of OT/SP eaployees 
furioughed or transferred will be far greater than applicants 
have projected; and TCU wams that these job impacts will f a l l 
most heavily en certain crafts and in eertain geographic 
locations. We believe that applieancs have submitted reasonable 

"' UTU, m Its commencs daced March 29, 1996, asked ehat « 
approve che merger and noee ehe commiemencs chae OT had made. 
Furtheraore, while we are not imposing chese eommiemenes aa an 
accual condiCion, we expect UP to abide by i t s commiemencs here. 
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escimaces of job dislocacions from common concrol, although 
accual job dislocacions could end up being greacer chan projecced 
by applieancs. 'leicher ehe dislocacions chemselves, however nor 
their coneenera' .̂ n by crafe or locacion, pose a barrier co our 
approval of che UP/SP merger cransaccion. Mergers ef neciLicy 
involve enployee dislocacions. and ehe labor pLceccive ^ 
condicion*. chac we impose are eo micisace chese dislocacions. 

The oasic framework for mieigacmg che labor iiroaecs of rail 
J!!irh!ii"t*"*°'*"̂  ̂ " *̂*« YBgK gPCh conditiona, which have 
r???, . '° saeisfy Che seaeueory requiremenes ef 4 9 U.S.C 
-;347, Nfi'l'JfBrK Dnrk Rv v TTr.t.d c;t,r.« 609 F.2d 83 

V : ag'^ Yortt POgh. 360 I.C.C. ac 64-90. The 
ISZK PBCS condicions provide both subftaneive benefice for 

affected employees (dismissal allowances, displacement 
allowances, and the like) and procedures (negotiation, if 
poscible; arbieracion, if neeessary) for rsselvmg dispuees 
regardmg implemencacien ef parcicular cranssceions. We msy 
eailor employee proeeceive condicions eo ehe special 
circumstances of a particular ease; bue we will adhere co ehe 

ftVuXitj^tS. 363 I.C.w. ae 793, and to which le consiscencly 
ad.hered. 4M, t ^ , SSISL. «iip op. ae 79-61; OT/CNW. slip op. ac 
hv'irr-*?*^ ®̂ ^ provided the protections mandaced 
oy 4 9 U.S.-. 1.34 7 unless it ean be shown thac, because of 
unusua- circ-jm.stances, more stringent protection is necessary. 

We find that the statutory protections provided in 
VS"' Ysrh Sggh are appropriate eo''protect''empliyees"*affeceed by 
tre merger, the lines sales, and the teramai railroad concrol 
transactions, and we further fmd that, subject to suL 
protections, approval cf the merger (m ehe lead docket), che 

Sub-No. 2 docxet), and che ceramal iailroad 
.-...rc. .ransaccions (m che Sub-No. 3, 4, 5, 6, and 7 dockees) 
w... be consistent with ehe p-oblic interest insofar as earrier 
emp^yees are concerned. No unus-uai circumstances have beL 
s..owr. ir this case to justify additional protection.' lit 

-h! •!L!* f ! ! ? ^ " " * ; Wgrtgt>̂  lad w„r,ni. m accordance 
p*"" ' practice- followed by tne ICC, BN/SF .Up op. at 

cne i-vlF'^LeLL't"""*'' " ^̂ ^̂ nts provid.d for m 

I!! ' ' i i * '^"^l requests msde by ARU and Mr. Fitzgerald 
:-'*'wn.i!J°!!-- * ^srh gtvrk condicions, and noc ehe Norfolk 

a!-lr'^ condicions. on che crackage rights provided fSr m 
^iL tradif™??'' Hgrisitt inrt "ftrr^ coSdicions, wLL 
-ftl i ^ ^ provided the basic framework for mitigating 
:2Li!f!;„^!T*''" °* trackage nghts transaccions, have L L L i d 
;L-!^t ^T^r! •"^""^ requiremenes of 49 U.S.C. 1134 7 in th!e 
--n.exe. RLEA y, Jgf. 675 F.2d 1248 (D.C. Cir. 1962) The 
de!cle!l^Tth!''hf^: condieiLs 15! -3e,.cieal eo ehe benefics provided by che New York Pftr>r 

conditions; the two sets of condicions diffL only m Leeers of 
procedure. The Mgrioih ir.d ̂ TtrfTV conditions, on t L " L ^ d ! 

11* 
^/"^ l ' ' ^ ^̂ ^̂  proceccions will be available to 

adversely affecced employees whenever they are ad̂  srsely 
a.recced, and wheeher or nee ic was anticipated that their 
positions wouid be affected. •'•t'-w.B tnat^^neir 

'hTsl^l^^i^^illi^tyZ'tJ"^' Bcriĉ h anrt Wf̂ rr-n conditions 
i l g i t ! fS?raLd\'h«!m: "'"*"= ' ° "•=''*5e 
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n'e'goniSn*"L"r!L°Lirff^'L*L^!S!L=°^'?^i°" * •^•^-'^ 
-chieved an agreeLn! !r r ^ * " ! " ^ '̂•ve not yet 
conditions, !n'"!rLh!r U l i l " e S L ' L ' I L L e n ^ * ^"^^ "̂ '̂  
prior to implementation- and f o ; ^ i f ! •'^^••"'•nt or arbieracion 
ĉw YgrK nnFis cond!LoL L ihJ L I f L ^ L L ' / ^ S ^ " " " " " • 
aevere short-tera impact on BNSF^ Lff??!!''* '^9^^' -ould have a 

•.ir.i::r.r" -S" pŜhsj ss/rr;s: jsr""-
conditions ara L m i L f to t L N L y l t l J!)"^^ ^^rir 

•Sii!LL ^fch'^SSrsi^^r^^ 
of eonsiseeniy b L . ^ S r i i ? ? r r p L g r J ! ? ' * ^ ' ' ° " ; " * " " • ' ^ •ffeeted employeei w i f i ^ I L b ^ " " " ! i -ignificance, becauae a l l 
conditionsTmpLed o ^ ' ^ h ! ' L % 5 ! r " ^ S ' i & | 5 * ĉ ĉ̂ f̂̂ f̂ 5,3 

ricr.-.s, as LL!srî *t;'!:f!!)̂  LiLc-L'? •"«i 
:̂ i-L="L: ̂  *-'*H'̂ '̂ -' thL ILr̂ r*̂ '̂aLL:"̂ I!5 t'L"* 

Li"7-'LekLs"'mhfr"=i transactions m t L IL!Ni.^'^ 4 % € 

: 1 < fr=\*i! •. ii«s^i?;^%^^5rs?L^^*' ' ^- •^'•^ 
as necessa^*tJ':L!L! L i l L - X o ^ l ^ t L L f L ^ ' ^ h ' " ' * r J ^ t s . 

r̂̂ rLLIy f̂ S! ^ru^fr^:^™-'^^ 

the -'InL:!:rLd"LS:Lt!'a!L"t!Lf''L'''' '̂ 2°'- -̂"•'̂  " 
cu: reaches, m addition " t h r f m - ! ^ ! ? •PProved Cranaaccion 
a i i Changes thac l o ^ i L l l J f l j ! fro! L ! t!'''* corporace aapects, 

iii'4iici''i::t\:tlt ^^^^^^ 

cr.a.nges that -ghr!L^!-!"clL'"L*^L^^L'!L^*^Su'ii !"""P--^ 

necessary to pirait t L L r ^ L H ^ i f " ? " •"•"^^e when 

oeciarmg thac ic i s s v a i l L l i L i v ,! *"»"nity prevision by 
prior CO approval." • " " ' " ^ ' ^ l * °nly in circumscances idencifLd 

•FPiies m the 49 U s ^ lOsSs e x ^ L t ^ ^""«""y prcfvi.ion alio 
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uP/sp\*̂ '?e"LTIp"mpi:L:i'L;!̂ ^̂ LL'r*'̂  -

Cheir deferLd w.g! mcra!!.! L^hf! ^"l?* P«y™«nes and 

-his IS a matter committed to the Arti-1. t c!-f agreement. 

.. a mattei Committed to th. a^^»i- • 

""sr-:̂ ŜL!Ŝ '̂ ?!rrĉ ^̂ ^̂ ^̂ ^ joĉ 'LJfLiLct to 
to E N s . ^ ^ - g g g j ^ ^ ^ ^ i L o With respect 

==ci:ê L ?r!!LLL'L"LLfLrSA!-^ L^H^̂ irlr?̂  -
UF/SP to ! - : o ^ * r r ^ « . i ' ' L L i ^ . ' * r ^ "'"••«= '̂ '̂ •t - requir. 
benefits m ^ i i ! r a " of !SL"!a5*;?!!*h!"":!! f o r a e a « * 
--erger oenefits fror o L ! r c h ! ! L ! ' ! . Jh* I 'd^t ing 
oe ircrdi.nately costly a L t L r a J « « ^ •'^•^^^•nced would 
w---r reporting obligaeioL ch^! L i ! " ••«*'*1« ^^SP merger. "-ligations chac have been impoaed on no prior 

r e c - u i L " u " s % ° ^ ; * f r L ' L . J * j : i i i , " « " y » ^ ' « " « f " " t thac we 
Oi t ra f f i c d i v ! L e d ' L r L ! S ^ " L r r i * S ! r ! n d " L ! ' L ^ ^ 
i=r sueh cargo. The meraer -r . l i tL ! ? f - " ' • reeum 
-^ctor to r a i l is prop!!ry L L r S ! ! ^' t r s f f i c from 
f.vor Of a p p r o v a l ^ ^ L ' ^ h r m l ^ S r ^ ' L r a ' h S ' t L t ' ! ^ ' . * ^ ^ ' * -
mitigated or monitored An^ T B T . - - "* 
diver.ion. m a r L f l ! ! ? ' r r ! d L f ^ • •usseecion chat moeor-eo-rail 
• : : . Indeed.M Ch! L L ! ? ? J I ^ a c L i ?rr=i"' •««•« -t 
(P-^. L. No. 104-88* d ! ^ L L e ! I cL™I*"^"*L"" ̂ " °« 1"5 
persuaded by •rgumener^rLm'e*;^^^!!!:! re'w!^'!""^^ 
L^::s^"!L* e'!r̂ l!:°'̂  :-isdictien^er%'h"!*iiLe^e"f' :LL'!r'!a!? 

reques"?\°Lf'w%^":L;L°Lw%*^r^nf^f^fff^°f- "• --ny IBT's -I'npo.e KS'̂  yggK Bgfh protection in favor of UPMF 

f...continued) 

i 9 p S r % ? " f r 4 K • ^ 2) (ICC served Apr. 21, 
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empjoyees. Mandatory labor protection for OTMF employees i s net 
c ! ^ ! n 5 * . t ^ CATV W, f P h e r m n r v Mn,.. ^ . ^ i ^ . T ^ t t ^ ' V ^ ^ ^ ' ^ ^ ^ ^ l 
iasaaase.—ei a l , . Fmance Docket No. 30000 (Sub-No 45 (IC-
L n * L m e r ' ! ; . ' " " ^'T^^ individuals diraetly'employed by a 
r a i l carrier are entitled to protection under aection 1134 7 
This excludes the complainants, who were e«oley!d by nen-Lil 
suosidiaries of the r a i l earner.") (slip op at 3 f S o L o L 
omitted), 4ll_d R^vgS v Tfr. 934 F.2d 117?*̂  I ' L c J " m T 
Discretionary labor protection la not warranted eithL- IBT has 
not demonstrsted that OTMF employees possess s k i l l s t L t ara L -
generally marketable outside the railioad industry and t L t ll'ey 
TlaethliV. *""* •^^"^^"I'^y ^^nding comparabli .mpIoJm!L ^ 

Takings Claims. TTD's eentention thac a CBA override 
ef.ecced under che auspices of che immunicy provision ameuncs co 
!„ ? L ' * r ! privace concrace righcs appears eo be a vanaeion 
on Che familiar argumenc chac any such CBA override amouncs co a 
a ! ! f ? ! r P^^^»" propercy m violacion ef ehe Fifch Amendrrent. 
A definitive answer to this argument cannot be previded in this 

8or*!?i"!6°TD*'r ''rt! RLSA y, umrrrt 'irirrt. 997 F.2d 
806, 8-5-16 (D.C. Cir. -993) (taxings claims can be adjudicated 
only m the Federal Claims Court or, in cercam limiced 
circumscances, in a Federal Disencc Coure) . We would noee 
-0^^!?":.,^-?' ^=*t"tory scheme is longscanding, and predaces 
-ne relevant contraccs. We Chmk chac a finding of a caking 
anoer cne circumscances would be exeremely unlikely. 

F ^ - l l l i i f r r L f ' ' ' ' " * ' ^ ^ " ^ l "^^^ requesc made by f.. - F-.zgerald chat we consider che OT/SP merger on a 
conso.lasted basis wich a reopened BN/SF proceeding The 
Loc!ed!ng ""̂ "̂ "̂  "•"•nt the reopening ef ehe BN/SF 

c;wwp Agreement. We will deny che requescs made by 
1 •rrangemenes provided for m cne OWWR agreemenc 

L s - s •;'"I1;!LLO°?!H' necessarily means that theL L L 
cas-s .or imposing labor protection with respect te GWWF 
' ! : : ! r ! " . Wty YgrK PPPK conditions l i l l adequ«ely 
p._-e-. Sf(.i,- emplovees frem any merger-related adverse 
-...pacts. * 

-esoe-'f- Lf''™;Tn. *** ' ^ ' i " ! " •PPropriate to note, with 
.espec. t- the concerns raised by Mr. Ponsler that A<,s .Bmin-L,-.. 
aeverseiy affected by the Sub-No^ 3 central L a L L t m n S u i b! 
aaeq-jately protected by the New Ygrk nn-k con-itior. - L O L H T! 
tne Sub-No. 3 doeket. con-itions -mpesed m 

wi-h ra^ftf^thf'r"""'- *** l̂ ^""*" •PPrepriate to noee, 
-irv "'P^^t to Che concems raiaed by Mr. Pocoshnik ehat OT 
employees adversely affected by che UP/SP merger wili b T 

' . " " ^ L S ' L L ' L * " * ' '"* ""^^ c o ^ ! L : L \ 5 o s e d m 

KATTOS. The evidence demonscraces ehae ehe 
encicy resulcing from rhe OTC/SPR merger wi l l be f m a n L a l l v 
•ound, Chae OT's assumpeion ef ehe p s ^ n c ef SP'i f ! x L charges 

rwwB 1-^ *^ ""^ arrangemencs previded for m the 
CWWR agreemenc are 'non-jurisdiccional,• we mean ehae such 
arrangemencs do noe require eur approval. Labor preteccion 
benefits ara intended to protect only employees of t L L r L . r s 

r 5 * " " 5 ^" 11343 transaitien, and a r ! L * 
- L * " - ! f " proceec employees ef camera nee p a i c m i p L L ? m 
-hat transaction. SSiS. UP/rrm .i^p ^p. 96. 
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!I!f '^''•/ncrease in total fixed chargei will be consistent with 
Che public incerese, and chac che ceras of ehe OTC/SPR meLer 
cransaccion are jusc and reasonable. "erger 

Financial Cendieiea. We believe Chae, despiee acquisicion 
expenditures of approximately S1.576 billion,"' the f i ^ c i L 
condicion of che merged encicy will be favorable, becauM 
aubatantial eammgs gains will result from increaaed revenues 
and cost savings attributable to implementation ef the 
post-merger OT/SP operating plan. 

Applicants submitced pro fora. financial acacemenca showins 
consolidaced daea of che merged OTC/SPR. based on 1V9* data i f i t 
!f !!! V " ' •"'̂  ••=*' °* ' ^ " t 5 years afcer cenaummacien 
tif rh! !!^*''- P ' " ftacemenc. ref leee ehe ancicipaced benefic. 
or Che merger .nd r.aulcmg change, m variou. r.v.nue and 
!!^2*!n!^°"!:'"- '^PPlicanc. .l.o submicced finaneial scacemencs 
for a neraal" year (a year afcer che fifch pose-merger year) 
^ ! ? ' f r j t " ! , ^ ^ % " ' * i benefice of che merger snd any neraalized 
add.Clonal debt and incerese expense, ehae will be incurred."* 

Applicants expect the merger to produce m a normal year 
f;':'-"S •-"••ct to full implementation of their operating plan,' 
: ^ ^ " : - l * ? ? ^" nec revenue gams from diverced eraffic and 
556J.. mi..ion m eperaemg efficiencies and cose ssvmgs. Nee 
revenue gains are expecced ce cecal 522.8 million m che firsc 
s'r,.-^^?-^"! ' t J ^ t ' l " i l l ^ o n m the third year, and reaching 
n-Lr':::^' ^ -^^'^ y**^ ^^^^ '̂̂  of the anticipated 

^"'^ operatmg benefits of 5583.1 million are 
expe e. .c be realized by the end of the third year, with 

!!o-'-:" L ^ f ' " t r " " / " "̂"̂  i ' " ' ̂ '"^ °* '̂ ^̂  noLalized amo-.._. , S44 9.1 million during the second year (77% of the 
- t r t l t l ' - •'"0"nt), and S546.2 m.iilion by the third year (94% of 
i - - - - ' ^ I - I d " ^ • : ° ^ ' ' , S583.1 m.iilion ar.nual .ivmg. . L 
f to be reached by year five. Thu., ov.r the f i r s t 
:-:'?-^ .=P*"=-"S oenefits of well ever S2 billion ar! 

Z**̂ -* P̂P«n<Six F shows various financial data for a 
i : f ^ ! ; i f ' ^ _ ^ ' ' * - ? «*•" include balance sheet anriLome 
l ' - " "̂̂ "T •pplicant.' pro forma financial statements 
a... selected financial ratios developed from these statemenL for 
tre oase year (1994 data), each of the f i r s t 5 year! aft!! t L 

• "=?"1 «• »^«ve raached the^'tlllowinV 
c -s.ons based on an analysis of chese daea. 

The consolidaced pro forma income before fixed charaes 
l l ' r V t l ;h?! (mcerese payrenee fer leng-cera debe) by 
margins Chac gradually riae from a low of 2.6 c i L a during eh! 
f i r s : year afcer ehe merger co 3.1 cimes durmg the fift h yea!. 

acquired, en September 15, 1995, an appraximatelv 
25% incere.c m SPR ae a ee.c of approximacely S976 S l l m n L d 
w---. If Che merger i . consummaced, acquire an addicional 
approximacely 15% incerese in SPR sc a cose ef an a d d i n L a l 
approximacely $60C million. I t should be noeed chac i f c L 
merger i s consummaced, OTC will alee acquire ehe remiinmg 
approximately 60% interest in SPR, but chac such acquisicion w i l l 
encail an exchange of scock, nee a cash expendieure 

Applieancs- financial seaecmenes refleee, among ocher 
merger-relaced privace benefiei., including nee revenues 

from diverced eraffic and nee reeeipes from crackige r i g L ! 
which, as noeed elsewhere m chis decision, are priperl? coinced 
as cransfers but not recognized ae public benefits. =o«n^eo 
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The fixed charge coverage for the base year i s 3.0 times and for 
tne normal year i s projected to be 3.2 times. 

The pro forma cash chrow-eff-co-debc racioa, which meaaure 
Che abiliey co generaee sufficiene cash flows from operacions eo 
repay long-cera debe macurmg during che year, are favorable 
D-urmg ehe base year, caah flew from operacions exceeds macurmg 
long-cera debe by 3.2 eimea. The pro forma raeioa show a seeady 
improvement from 3.1 times during the first vear to 3.8 timea by 
the fif t h year las well as for ehe normal year). 

The operacmg racio (ehe raeio ~: operacmg expenses eo 
operacmg revenues) for ehe consolidaced company is projecced eo 
improve (i.e., favorably decline) each year, moving from ^2.9% 
dunng ehe base year co 78.9% for ehe fifch year a.nd nermal year. 
Tnis signifies a seeady improvemenc m eperaemg efficiency as a 
resulc ef che merger. 

Consolidsced nec income i s projecced to ineraase 
signifleancly, from S704 million durmg ehe firse year co over 
5 96- million for ehe normal year. As a resulc of chis 
anticipated improvement m net mcome, OTC/SPR's retum on equity 
IS projected to improve from 9.5% for ehe firse year eo 11.8% for 
years 3, 4, and 5, as well as for che normal year. Also, because 
of these gains m net income, along with repayment of long-tera 
debt, the ratio of long-tera debt to debt plus shareholders' 
eq-.ity is projected to improve from over 51% m the f i r s t year to 
less than 46% by the normal year. 

T.he pro forma data indicate that a combined OTC/SPR will 
possess consideracle financial strength and eammg power. 
Furthermore, tne merged system's ineome projections may be 
uraerstated because they do not take into account revenue and 
income growtn oeyond what la directly anticipated frem the 
merger, suer as normal business growch, mcreased traffic from an 
improved economy, and eost savings resulting from improved 
tec.nro-cgy We conclude that a merged OTC/SPR will be 
firar c i a i i y sound. Taking into account projected revenue gains 
ars cost savings resultmg frem the merger, OTC/SPR ahould 
oererate sufficient c;ash flow to service i t s debt and make 
recessary capitai outlays to maintain i t s plane mvescmenc. 

Fixed Cbargaa. We are required co consider ehe cecal fixed 
c.arges resulcing from e.he merger, 49 U.S.C. 11344(b)(1)(C) as 
we-, as any assumpeion of psymeni of fixed charges and any 
increase of cecal fixed charges, 49 U.S.C. 11344(c). There will 
be a manageable merger-relaced increase m fixed charges due eo 
the issuance ef additional debt and ehe aaaumpcien of 
ocxigaciens. The evidence demonscraces, however, ehae ehis 
increase will nec hsve a significanc impace en che financial 
condicion of ehe merged encicy. The financial soundness ef che 
merged encity supports s fmdi.-ig that OT's assun^tion ef SP's 
fixed charges and the mcrease in total fixed eharges will be 
ccnsistent with the public mterest. 

Faizmess DetezminatioD. Section 11344(c) directs us te 
approve any transsction referred to in 49 U.S.C. 11343 when we 
fmd that the transaction i s consistent with the public interest 
provided thst the terms and conditions thereof are just and 
reasonable. The 'just and reasonable' standard requirea, among 
otner things, chac we decermme, m an appropriace case, that the 
tranaaction i s jusc and reasonable wieh respecc ee mihoricy 
stockholders. ficS Sehwahaeher. 334 U.S. at 196-99; and OT/MKT 
4 I.C.C.2d ae 515-16. 
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UPC already owns approximacely 25% of the SPR common stock; 
chese shsres, which have been held in a vocmg cruse pending ehe 
ouccome ef Chis proeeedmg, were acquired on Sepcembcr 15, 1995, 
for a cash price of $25.00 per share. The OTC/SPR Herger 
Agreemenc provides that, upon the aatisfsetien ef certain 
conditions, mcluding regulscery approval, a wholly owned OTC 
subsidiary will acquire the approximately 75% of SPR common stock 
not held m ehe vocing cruse (che stock not held in the voting 
trust IS hereinafter referred to as the outstanding stock). The 
Merger Agreement further provides that approximately one-fifth of 
the outstanding stock will be acquired for cash (at a cash price 
of S25.00 per share) and chae approximacely four-fifchs of ehe 
oucscandmg scock will be acquired m exchange fer OTC commen 
seeck (ac a raeio of 0.4 065 shares of OTC common scock per 
share). 

The caah price and che exchange racio were denved by 
ara's-lengch negotiations between UPC and SPR and have been 
appioved by ehe rcspeccive bosrds of direeeors and by subscancial 
majorities of the stockholders of the two eorporatiena. No 
stockholder of either company has challenged ehe faimcas ef 
either the cash pnce or the exchange ratio. All parties 
directly affected, havmg been afforded an opporeunicy ce 
evaluate the Merger Agreement m light of their respective 
interests, are apparently satisfied with i t s teras, which i s a 
strong irdieatior that the terms are just and reasonable to the 
stockholders cf OTC and also to the stockholders of SPR. We also 
find persuasive the evidence submitted by applicants' financial 
advisors (CS First Boston Corporation for UPC; Morgan Stanley fc 
Cc, Incorporated for SPR), who have expertise in the valuation of 
cusmesses and tneir securities in connection with mergers and 
acquisitions. £44 UP/SP-22 at 487-517, The evidence amply 
supports a finding that the tera.s ~.t the Merger Agreement, 
irciudmg without limitation both the cash price ($25.00 per 
snare and the exchange ratio (0.4065 shares ef OTC common stock 
per srare , are jusc and reaaonable boch eo che seoekhelders of 
UPC and to the stockholders of SPR."» 

CONTITIOMS RXOUESTED. We impose conditions only when we 
fird totr tnat a r a i l merger will hara the public interest and 
tra: a propoaed condition will lessen or eliminate sucn hara., is 
cperationaiiy feasible, and will produce public benefita. The 
fac: trat a requested condition pertains to er involves one of 
tre applicants i s not enough ee classify ie as relevane to ehe 
prc-.osed common concrol cransaction. There must be a nexua 
Be:*eer the merger and the alleged hara for which the propoaed 
rirditior would act as a remedy. The fact that a condition would 
oenefit che parcy seeking ic does noc juseify ies irapesieion. 

Wc will discuss m ehis pare ef ehe decision a l l che 
condicions chac have been requesced in ehis proceeding, excepe 
tne followmg which are discussed elsewhere: the conditions 

"' KCS claims that the terms of the transaction arc noc 
fair CO che mmoriey seoekhelders of SPR becauae SP'a value weuld 
increase i f le were broken up and sold la pieces. XCS-60 ac 47-
46. We are doubeful chac KCS has scanding ce assert a 
s=hwaba-h.r mcercsc. In any evcnc, the fact that' KCS' 
Schwabagh.r claim has noc been made by any bona fide SPR 
stccxnolder 1. a good mdicacion chat chc argument i . wrong. 
T.here i . no r.ason to believe thse che sum ef ehe vaKtea of ehe 
parts exceeds the value of the whole. Indeed, there i s good 
reason co believe chac che solueien proposed by ehe parciea i s 
likely cc be che one chac will produce che greacese value co 
SPR'S Stockholders. 
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soughc by Tex Hex; che condicions soughc by laber incereses; che 
condicions soughc wich respecc co ehe proposed abandonmencs;"* 
and che environmencal condicions soughc by varioua parcies. 

Bread Cenditiena Requeaced. We will discuss f i r s t the 
various broad conditions that have been requested by multiple 
parties. 

South Central/SP Easr Divestiture Condirianm. several 
p.rties nave aaked tnat we condition the merger by requiring the 
divestiture of parallel lines m the South Central/SP Ea.t 
region. The many South Central/SP Ea.t divestiture conditiens 
almost uniforaly envision the divestiture ef parallel lines m 
the Houston-Eagle Pass, Houston-Brownsville, Houston-New Orlesns, 
and Houston-Hen^his corridors, but differ widely with respect to 
various details. We are denying a l l South Central/SP Ease 
diveseicure ccndieiens because, as cxplsinsd in grescer decail 
above, we believe chat the condicions we hsve is^osed (primarily 
ehe BNSF and CMA agreements, and the various conditions designed 
Co strengthen the BNSF trackage rights) will adequately preserve 
existing r a i l competitior. .r the South Central/SP East 
region. 

Zer.zzal Comdcr Di-zestiture Csr.ditient. Several parties 
have aaxed tnat we condition tne merger by requiring the 
divestiture of parallel imes m the Central Corridor. The many 
Central Corridor divestiture condinons differ m vanous 
respects, but oeneraily envision (1) che diveseicure of UP and/er 
SP ii.nes between the San Francisco Bay area m the Wese and ehe 
Sai: Lake City area m the East, and/or (2) (a) the diveseicure of 
SF lines becween t.ne Salt Lake City area m the West and Denver 
ard Pueblo m the East, and (b) i f the divested lines are 
acq-.ired by a carrier other than BNSF, the diveatiturc of SP 
lines and/or trackage rights between Pueblo and Kansas City. 
Som.e parties seeking a Central Corridor divestiture seek, m the 
a-terrative, a grant of unrestricted Central Corridor eraekage 
rignts m favor of an i.hdepcndene railroad sueh as wc or MRL. We 
are denying a l l Ceneral Ccrridor diveseicure condicions because, 
as explained m greacer decail above, we believe ehae che 
ccrditions we have imposed (primarily che BNSF and OIA 
agreements, and the various conditions designed to strengthen the 
BUST tracxage rights) will adequately preserve r a i l competition 
i r tre Central Corriaor."* 

Zer.zral Kansas-To-Texas Condi-ionm several parties hsve 
asxes t.nat we condition the merger by inserting a third camcr 
irtc the Lower Plains Scacea. The ccndiciona aeughe by chese 
parties differ m various decails. buc generally envision ehae a 
crird earrier (sueh as KCS) weuld be given access te the 

Wc arc discussing in this pare ef ehe decision, however, 
cne abandonmcne maccer: wich respecc ee che Barr-Girard 
aDandonmcne m Dockec No. AB-33 (Sub-No. 96), SPEC'S precdural 
arg-jmenc respeceing Isck of evidence of IfcM ersckage nghca. 

"' Souch Ceneral/SP Ease diveseicure condicions have been 
sought by Conrail, KCS, NITL, SPI, CCRT, HCC, Dew, PPG, Honsaneo, 
SCC, IPC, Weyerhaeuser, RCT, Texas Srace Rep. Junell, Texaa Scace 
Rep. Cook, Texas Scace Rep. Saundcra, Arkanaas Actomey General 
Bryane, la/DOT, DOJ, and DOT. 

t 

"* Ceneral Comdor diveseicure condicions have been souehe 
by KCS, MRL, NITL, WCTL, WSC. MPCSC. JSC, CCRT, MFU, CWAC, HCcT 
KCCSA, WPfcL. WPS, AEPCC, PSCo, ILP, Monsanco, IPC, Weyerhaeuser 
IBC/:WC, and DOJ. 

179 



Finance Oeekec No. 32 760 

Central Kansas-co-Texas righcs that SP ebcamed in a secclement 
agreement m connection vith the BN/SF merger. We did not impose 
tnose rights as a condicion eo chc merger. We will deny ehe 
various Ceneral Kansas-co-Texas condicions becauae we believe 
that the conditions we have impoaed will adequately preaerve, and 
that the merger itself should enhance, r a i l competition m the 
Lower Plains Scaces in general and for wheac craffic moving from 
Ceneral Kansas co Texas in particular. BNSF and OT arc currently 
the mam compecitors for Chis wheac flew, while SP plays a small 
role. A pr^sc-merger OT/SP will be a serenger compcCitor 
v i s - i - v i s BNSF because the merger will allow OT/SP to upgrade 
lines and to use combined UP an.'. SP lines in Texas te move 
heavier-leading cars of wheat to the export market."* 

.Strengthen BNSr Trmclr.aau Rights Condition.. Several parties 
have askee, geneiaiiy m the altemative, that we condition the 
merger by strengthening the trackage rights provided for in the 
BNSF agreement. We have strengthened the BNSF trackage rights in 
several important ways, and we believe that the conditions we 
have imposed will adequaeely preserve r a i l compeeieion chreughouc 
che West. We are tnerefore denying any conditions that would 
strengthen tne B!<'SF and URC trackage nghts to any greater 
degree."' 

Ui.nta Basm vs. PPJ/Hanna Basir. Condi tianf. Several 
parties, fearful tnat tne merger wi.i eliminate source 
competition between coal originated by OT (m ehe PRB and Che 
Ha.nna Basm. and coal originated by SP (m the U.-nta Basm). have 
asxed that we impose eonditions protecting Chis source 
competition. We are denying a i l sueh conditions becauae, as 
exp-amed in greater detail above, we believe chae: (1) the 
asserted source competition does not exist to any appreciable 
degree; 12, a merged UP/SP will take advantage of a l l reaaonable 
eppcrt-jnities to market the transportation of Umta Basm coal; 
ard :3) tne conditions we have imposed (primarily the URC and 
B.'.'SF agreementj!. and the various conditions designed to 
Btrergtnen tne BNSF trackage nghts) should intensify cempentive 
cptiors for Umta Baain eoal shippers."' 

Tra:kaae Rig.hts Cgmoe.nsatior Cs.ndjtipns. Several parcies, 
fearfu- tnar tne trackage ngnts eompensatior arrangements 
provided for ir. the BNSF and URC agreemente will rescriee BNSF 
ard URC m chcir effores co provide compecieive operations, have 
asxes that we require either that the trackage ng.hta fee be 
reduced or that Che eompensacion arrangemencs be restraecured. 
We are denying a l l crackage nghes eompensacion condicions 
because, as explained m greater detail above, we believe that 
the compensation arrangements provided for m the BNSF and OTC 
agreemencs are reaaonable and will peraic BNSF eo coerce 
effectiv*ly."' 

"' Central Kansas-eo-Texas condicions hsve been soughc by 
KCS, JSC, CCRT, HCC, EBT, KCOSA, and Ka/DOT. 

Condicions designed to screngthen ehe BMSF trackage 
rights further have been sought, generally in the alternative, by 
SPI, WCTL, WSC, Cargill, CRA, and DCT. 

"- Umta Basin vs. PRB/Harjia Basm conditiens hsve been 
sought by WCTL. WSC. WpfcL. WPS. AEPCO, WEPCO, PSCo, ILP, PSCN, 
ACNC. and MRL. 

Tracxage rights compensation condicions have been soughc 
by WCTL,. WSC, Encergy, CPSB, rJE, IPC, Cargill, CRA, PSCN, 
Governor Leavitt, DOT, and DOJ. 
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UP/SP TnTrgTMZinn PZQfiiblUBU QQniltimf. several pareies 
nave aaxec chac we condition the merger with a prohibicion 
againse che meegracion of OT and SP Ceneral Corrider ra-1 

compliance, for a period of 12 monchs, wich ics service 
commiemencs under ics coal transportatio.-i eoncraecs We will 

tli7t wI*Ln!cSf'5^f"' " ^ ^ r " ^'^^ requirc ' L . ! ! . L i 
enat we monitor OT's eompliinee with i t s centraecual aervice 
commiemencs. We do noe believe chac ie would b! a L r ! p n L ! fer 
!?i!« h""?'*" "t-tuce, Che exclusive re!!d"for L 
alleged breach of a coal eransporcaeien concrsce i s L L t i L m 
an appropriace scace coure er Uniced Scaces disencc Lure 
unless chc parcies have agreed eeheraisc. Old 49 U S C 
i f Z i ^ ' ^ ' 10'09'c)(2). He do nec ihmk ehat 
hampering chc merged carriers' abiliey eo realize merger gams 
Chrough consolidacion of operacions i s a logical er correc- wav 
eo enforce concrace commiemencs."' v.«««c. w.y 

Cenditieas Requesced By Individual Partiea. We will now 
discuss any additional conditions and argumenta of various 
individual parties not discussed elsewhere."* 

Reilriama ^ T C t f t 

::r,s::idited Rail ctsToormr-nr' We will deny Conrail's 
-equest tnat the Finance Docxet Nc. 32760 (Sub-No 1) claas 
exemption be revoked becauae we believe, as did ehe ICC chat the 
r t ! ^ ! ! r •"•'"Pt-on ear be invoked m ceinietm! w!?! 
tracxage rig.hts provided for m merger-related settlement 

S f - ! * c ! L ! : - ! " '̂ 'P " '"̂  " - l " - " ' " i l l Lmilarly 
(Lb Nf 2 r,!- request that the Finance Docket No. 32760 

iZ- : t- t P'tition for exemption be denied; exemption by 
pe tior of t.ne Sub-No. 2 lme aales is no more inipprepn.tc 
t.har exem.ption by notice of the Sub-No 1 trackage n g h L 

va-ouf""f-":n».r^r^'"^ Rs;i*^iV r-rmrinv- We reject KCS' 
" jurisdiction and to the manner in which 

i i - - t L - r f ' S I v m ! f"P/°ndacted. Our junsdiction cxtLd. to 
r?';;f?r? T ^ 1̂ commerce, fits old 49 U.S.C. 

- i - ^ S - L i f Jt^wL!'*'"t°" " transportation m the 
u.,..e. S.ate. between a place in the United States and a place m 
a foreigr, country) and new 49 U.S.C. 10501 (a) (2) (F) (..L) KCS 
!!L:t!^^^"*""*ri"P*=""S P'-oteccive order have !!r!Ly L L 
L*' -n!—.^5* ^ ^ i V ? " 2 •••'̂ •'* SepC. 1, 1995)."* KCS 
-!:«:d!„::!v: challenge applieanc u.e of che 'highly 

dencia^- de.ignacien wich respecc eo any parcicular it.m .n 
aesignaced; the challenge would haC! been hcLd H L t L th! 
Administrative Law Judge (ALJ) and. en appeal, by u! and t L 
-act that KCS made such challenges only ? L ! l y s^gLst! th!? the 
"highly confidential" designation did L t much imlid! KCS' 
• b i l i t y -o litigate this ease."* KCS' constitutiin.r 

"' OT/SP integration prohibition conditions hsve been sought by WCTL, WPfcL, and WPS. aition. nav. oeen 

"* We will net di.eu.. the argument, rais.d by the.e 
-L-^*JlB?f^ requesting conditions, mcluding. TPfcW, sCRRA NCSA 
-SR., CPfcL, i r . , LCRA/Austm, IES, Geon, USDA, and OOL 

"* £jB£ Altfi Decision No. 5 (.C-^.H oct 27 1995) 
(upholding the "highly confidential- provi.ien of che preceetive 
crder agamsc challenge, made by ocner pareies) Protective 

l i t 

K-S' r.m^tt (served Hsy 31, 1996) (the ALJ, on 
K-S request, ordered public release of a passsge from a UPC 

(continued... 
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arguments, to che effect that the "hiohly con*id.nti«i. 
of the protective order worked a viol«ion of*dJ! L!".!"''*!'''" 
under the Fifth Amendment and.or the r ! L t to Solemn f L ' ! ' * 
redress of gnevancea under ehe First Aiendmcnr . L clo!! !« 
frivolous. As to KCS' argjmenta to the effect t h ! f - ^ i ? '° 
have net provided a u f f i c i L t discovery !• L L f L t KCs'^''!„t 
raised these arguments m the proper fashion ( L . ! ! - C i ^ * 
ahould have been raised first L t r L . !nd L L IT*"*"''' 
unfavoraole ord.r, .hould have been brought te'U!K 

"• •gree With KCS t.hat the preaent deei.ion haa no 
retroactive effect. a.nd therefore cannot in . u l ! L L y Le-mero.r 

^^^o'Artiereiii^iiti^^^^^ 
Lt!!Ŝ ê L̂v*!̂ L*L!lL"' p-..§in;*:;s"LJ:e%'d"*L'̂ « *̂ 
B . e . u i J ^ o n g L r : ^ i L J * L t ' L v ! - L i ^ ^ 

FL:LL:r*-:L^! Li 'cfLri^LL J f̂L-fi-jji-it 
?°L. -" ' -7! : - . :^«: : . r '^>- =1"-' l conn.et ion'Lir L OT^Ip'it 
^:_!::.' r - — - - ^ . " - - changed. And the paaaenger service 
cor Oit ions sought by C>rTA are not neeessary L m i t l L c ! 
^ ^ r ' ! : - ^ ? ' : * ^ : ! ^ * ^ * - ' '>*oeu.e cne merger wi l l h ! L ' L impace ae 
^ A ' S ' ^ . r l P*««*n9«r operacions; any disrupLen L 
i : ' ^ i L : . n i i " e r ! - * * E ! ! L r ^ " t i ! " ' . r ' ' be caLcd S L r r i v i v a l 
f e r m e r r r l L v r L d ' - a f l r L i n g s ' J ; 1 conneccion 

3,"*.'':;-^ however, preaerve ehe exiscmg poccntial 
; : r ^ ! ; : . - ; : " . ? ^ f " r ; ' i ^ « 9 Ciddmgs-Llane sh i?pLs ! c L s s I 
L i r ! - : : i L L e - ' - L I L o t c ! i r ^ ^ " ' ^"9*>°"^' reac-tivLmg - I - - ! . . :* Smoot-Oiddmgs segment, eould achieve a 

B:h]^ fF"""5 ̂ ^^iL. s.--.r: 
i - "/:sr:s.::4„r̂ s;;crs;̂ i;s:/" 

"'-'̂  Poth UP ana SP and no other railroad) . 

representation that L-y wil* !*io! lurh ? •PPlicante te their 

"*(...continued) 
Board of Directors 
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• -Ite^T^^^ '**• interested parties (CMTA, Longhom. OT/SP, 
and BNSF) an opportunity te reach a negotiated aettlement 
reapeetmg the precise details of the condition we are imposing 
We note, however, that one aueh detail (the choice between 
Giddmgs ana Elgin) can be decided unilaterally by OfTA. Becauae 
time IS not of the essence, we will allow the parties 120 days 
from the date of service of this decisiei to submit sgrecd-ut n 
ceras respeccmg implemencacien of the condition we have imposed 
If Che parcies are unable co agree to such cerms, chey shall 
aubmic, by such dace, aeparace proposals respeccmg 
implemencacien. and we will escabiish che cerms. 

Mama Conoer Conroanvs Rail ^ f f j i i n r m He will deny the 
conditions sought by HCC. HCC i s csptive to SP; thac capciviey 
predaces che merger and will noe be cxaccrbaccd by i c ; and MCC's 
end-eo-end foreclosure argumenc (co ehe effecc that tiie merger 
wi-1 elimmace poeencial compeeieion m ehe fera ef meerlme 
aleemacives) has no evidenciary supporc. 

yolc Sho'-lme Railroad Camnmni, we will deny che 
condicions sougnt by Yolo. Pre-merger, Yolo hss only one 
meaningful Class I conneccion (OT) and no proapece chac ic will 
ever have a second meaningful Class I connection (SP). 
Pos:-merger, Yolo will have only one meaningful Class I 
connection (UP/SP) anrf no prospect that i t will ever have a 
second meaningful Class I connection (BNSF). The conditions 
sought by Yolo will noc rcccify any merger-relaced compecieive 
haras because che merger will mflicc no sueh harms upon Yolo 
Nor Wii. the conditions sought by Yolo rectify any operational 
.harms attributable either to the merger or to the BNSF agreement 
oecause neither the merger nor the agreement will reduce the 
ef.iciency of operations m the West Sacramento area. 

^^EiLAadLEST- We will not impose the conditions requested 
K.-Ry anjj pR- tŷ tcause we chmk enac che purposes chac weuld be 

serves thereby ean be better aerved by holding applicants to 
tneir representation that OT/SP will accept the teras of the 
setcement agreement entered into by SP m ehe BN/SF merger 
proceecmg. SSS UP/SP-230 ae 291. 

Stiooer OremaimmtiBr^f 

ZiZZ, FeiineiS AtsasiBtlBa we win deny Che condicions 
soucrt cy CRA becauae we believe e.hac che conditions we have 
imposec will adequately preserve the r a i l competition chae exiscs 
today m areas served by OT and SP. We noee. however, that an 
e.ement of CRA's second condition i s reflected m our oversighc 
condition. 

tlt/BC. MFU. and Sevemer garir^t we will deny ehe various 
condicions soughc by MWBC, MFU, and Govemer Raeicoe, moac of 
which aeek co broad«.n ehe reach, m one faahion er anocher of 
the competicive opcions creseed by che BNSF PRA. We realize thac 
tne BNSF PRA, by providing increaaed r a i l opcions fer seme 
Shippers buc noc for a l l , may work co ehe diaadvancage ef chese 
.cr whom increaaed epeiena have noe been provided. Thac 
however, i s noc be che kind of hsra chae should be reccified 
under che eondicionmg power, which was nec used by tbe ICC and 
will not be used by us to equalize rates and service among 
competmg shippers. MWBC, MFU. and Govemer Racicot arc net 
concerned that certam shippers are losing a transportstion 
option, but thse cheir compecieers are gaming one. Given ehis 
conccxt, a condicion requiring that a settlement agreement be 
changed Co improve Che compecieive sieuacion of particular 
snippers is noc proper. &!£ BN/SF. slip op. ae 99 (Bunge) We 
aisc add that there i s no reason to believe that chc BNSF PRA 
Will underame use of the Silver Bow gateway for movements for 
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which ic provides che shortest and most efficient route, chae 
there is no merger-related justification foi requiring OT/SP to 
guarantee i t s service intentions en the Peestello Silver Bow Lme 
for 20 years, that there is likewise no meraer-relsred 
justification for requiring that the Pocate'.lo-Silvcr Bow Lme be 
sold to MRL, and that c."- oversighc condicien we havt- impoaed is 
not intended to protect che last vestiges of intramodal 
competition in Montana" because neither ehe OT/SP merger nor ehe 
BNSF agreemenc m general, nor che BNSF PRA m parcicular will 
adveraely affeec OT ve. BN (or OT/SP vs. BNSF) competieion m 
Moncana." Racher, chey will improve i c . 

gjv-g The RQSit Ultnd Qamiittt- We win deny chc condicion 
sought by STRICT, It is eras, as STRICT alleges, chae the ICC 
m ICS 1980 decision allowing SP co acquire the Rock Island line, 
mcended chac SP would rehabilieaee chae line; and le i s erue 
chac Che ICC mcended ehae a rehabilicaecd Rock Island line would 
provide compecicion co MPRR's parallel Kansss Ciey-St. Louis 
line. TugOTCBfi. 363 I.C.C. st 327. STRICT ncglcccs ee meneien, 
however, ehat the ICC, m i t s 1962 decision grsnemg SP cracktge 
rights over MPRR's parallel line, intended chac eheae trackage 
f.^?2-* """-"̂  oaS- to rehabilieaee Che Rock Island line. 
iLLXZn££. 366 I.C.C. at 54 7 and 568 (approval of the trackage 
ngnts was intended to save SP the s:C0 million cost ef 
f!?!̂ -.::3ir:i«"i- T^SV^Saz-t decision wss reversed by the 
i»B- — i i w g decision (the ICC, upon examining a new and updated 
record, cnanged its m.md) . The UP/SP merger will not hara 
com.petition between the MPRR lme and the Rock Island Imc; no 
such competition has existed for almost twe decades, and there is 
nc reasonable prospect that sueh competition will ever exist 
again. Nor wi^l the merger hara competition m the comdor 
.mxing Kansas City and St. Louis; BNSF, NS, and GWWR also 
operate i r t.hat cerrider. 

a^iSinszsr Z.'ianiber rf Co?»n.r-. we will deny the laber 
P--.ec.ior conditions sought by HCC. The standard labor 
protection conditions that we have impoaed fully aatisfy the 
statutory requirementr ef 49 U.S.C. 11347, 

^ f̂ .-Tg-'g £Jgyaror Atemmr'.nr^ n* Minnmmnr. We w i l l deny the 
conditio.ns sougnt by FEAM. The f i r s t cor'ditiL (that UP 
aemonstrate i t s ability to operate i t . existmg .ystem) i s 

-.ee; after an admittedly problematic atart, OT has 
oemcnstrated i t s ability to operate the OT/CNW system. The 
second condition (that OT develop an operatmg plan to addreas 

P'-oblems on the foraer CNW) has no coLictien te the 

^.~.J?^"' f'" '̂ nrr̂ nip c/iMifrfr ggnrrrrt- **• wiii deny the 
^̂*'==̂ '̂ conditions are noc 

Lrger '"^ problems even arguably cauaed by chc OT/SP 

w-•• n«t 1̂ 1 ^''"^^'^ons soughc by MWBC, MFU, and Ooveraor Racicoe 
w... not alleviate compecieive haras caused by che merger becauae 
tne merger will not cauae compecieive harms m Moncan^• OT .! 
L r ^ « " ! ^ ^ "•? °"ly • l^-^ted praaene! m S ^ t L a inS'sP 
has no preaence ac a l l . The aoughc condicions arc d c ! i L e d for 
the most part, to alleviate the indirect effects of t L ^ S F pSI 
but such mdirece effcccs (in essence, che c r c i L L of new 
competitive options for seme but not a l l shipp!L) src nit among 

LL*d\^f !i? v"rr--"^^* --^^ °- condrnLLrLL" ir' 
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SbiBlfKt! CS&I-
Entetrgy/Arkansa^ pg./culf g-ar.g u - i i i t ^ . ^ we will grant 

the build-eut relief sought by Entergy v.LS-4-via i t s White Bluff 
plant, and thereby preaerve the White Bluff build-eut status ouc 
by requiring that the BNSF agreement be amended to allow BNSF to' 
cranspore coal crains co and from Whiee Bluff via ehe 
Whiee Bluff-Pme Bluff build-ouc lme, i f and when chac lme i s 
ever conscracced by sny cncicy oeher Chan OT/SP. See BN/SF a'lo 
op^ ac 66 (OGfcE) and 98 (PPC) . Becauae applieanca havriwdi che 
BNSF agreemenc c.e vehicle for resolving merger-relaced 
competitive harms, there is no reason to require ehe ncgociacion 
ot a aeparace crackage righcs sgreemcne for ehe Whiee Bluff 
build-ouc. We noee, however, chac we arc nee imposing chc 
crackage righes eompensacion ceras advocaeed by Encergy; wc 
believe ehat ehe eompensacion arrangemenea provided for in che 
BNSF agreemenc will allow fer sufficiene con^cicion. 

We will deny che relief sought by Entergy vis-A-vis i t s 
f* Pl*nt- Pre-merger (but taking the soon-te-bc-compleced 

^5 i i ! ! ' •ceounc). Nelson has cŵ  desemacion camera (SP 
L.."L^«*'' 'l^^';^ can offer aingle-line service from che 

PRB Post-merger land aiso taking the aoon-ee-be-compleeed SGP 
.me into account). Nelson will s t i l l have ewo desemacion 
carriers (UP/SP and KCS;. but one of them will be abl! to offer 
si.ngie-iine service from che PRB. Pose-merger, Nelaon will have 
-wc entirely practicable routings (UP/SP single-lme and BNSF-KCS 
v ! ^ " " i * : ! ! l ^ - While Nelson will be losing che pre-merger BNSF 
vs. compecicion becween the PRB and Fore Worch and also 
between the PRB and Kansas City. Nelson will be gaiarng a OT/SP 
s.ng.e-.ine option; and there is no reason to cor.ludc chac ehe 
-OSS wi.. be appreciably greacer chan ehe gam. 

••;:)'/•:• ••'.''̂ ^̂ î ff flgfl-'tf î in iViri7nTr. (D W. win hold 
app...a..-s CO Cheir representation that the BNSF agreement will 
" M r ^ f o L t ^ L " " ' ^ Elmendorf IS a covered L m ^ fiS -?'Sr-230 at 257. also Section 4a ef che BNSF agreemenc aa 
• u L ° " ''^f!=?'°" '2 """"^ •upplemcnciT L!n!!n! Lc!S 
y T z ind Ml",'rr'**^K^ '"̂ '̂  ••"'• SP'S line b«ew!!n 
a- ^ L L = ! « w! f'"" P"'̂ ^̂ * of serving ehe CTSB plants 
a. E.mendorf; we are unable to ascertain, however, whether BNSF 
has a.sc received eraekage righcs over che appropiiae! ul line 
between San Antonio and Ajax) . h-***!-* ur iine 

— th!! B L P * ' ! , " " ^ " ? ? " ^"'^ Imposed m this decision 
.- ...ras that BNSF will be allowed to serve a l l new f a c i l i t i e s 
...e. .....uaing cxpanaione ef er additions to existing facilieiea) 

iri^Lge'nSL!"* "'̂^̂'̂  BNIF L c ! L i ! " * " 

J i ^ ^ l - , * * * nopose a condition co chc effecc chae BNSF 
Wi-1 be allowed co aerve CPSB'a 'amendorf Scacion, ac CTSB'a 
option, via CPSB'a existing craetage nghca agreemenc wich SP 
L!C?!r*Lcp^h "•"«°«*«« Lme'and c L Chcriby p L v L e 
! ! r . h ' E?** »i*«̂ trackagc nghes over chc Elmendorf Line, and OT 
can thereby provide service; aaii BNSF has haulage rights 
Post-merger, buc wichoue CTSB's chird condicion: OT/SP will own 

^ l " ? ? " ^ " ' l-^nc, and will thereby be able to previdi L r v i ^ T 
BNSF -^11 have by virtue ef ihc BNSF agreement, track!g! n L ! i 
over the Eln^ndorf Line, and i t too will be able te provide 
aervice; but CPSB will have effectively lost i t s own tracLge 
rights over the lme, and, :or thia reaaon, BNSF will net bi able 
to use the CPSB trackage rights m i t s operstions ovei- t L l i L 
It 16 not entirely clear why the CPSB trickage rights are 
important to CPSB. but to 'preserve the pre-mlrger s t ! t L quo vis-
a-vis these trackage rights we will rr=qSira thit BNSF S! ?^lo^!S 
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to operate under sueh trackage rights over the 12-mile segment 
between SP Junction (Tower 112) and Elmendorf. 

(IV) We conclude that CPSB is not a "2-to-l* shipper for 
purposes ef the conditions imposed m this proceeding. We 
realize that an argument can be made that CTSB is really a 3-to-l 
ahipper becauae the BNSF agreement provides fer the termination 
of the haulage rights by which the third carrier (BNSF) can now 
serve CPSB; and one could reasonably conclude that a 3-to-l 
shipper ought to hsve aceess to the remedies svailable te a 
2- to-l shipper. But we thmk that CTSB is best regarded as a 
3- to-2 shipper because the BNSF agreement replaces BNSF's haulage 
rights with traekagc rights. 

(v) We will not impose the compensation terms advocated by 
CPSB. We believe that the compensation srrangements previded for 
m the BNSF agreement will allow fez sufficient competition. 

(vi) Becsuse we are net eertain whether anything mere needs 
to be done with respect to condition (i) er whether time i s of 
the essence with respect to conditions (i) and ( i i i ) , wc thmk 
that the best course would be to assume, unless told otherwise, 
that more needs to be done and that time is of the essence. We 
Will therefore require the interested parties (CPSB, OT/SP, and 
BNSF) to submit, within 10 days of the date of service of this 
decision, either agreed-upon teras respecting implementation of 
ccnditions (i) and ( i i i ) or separate preposals respecting such 
implementation. We realize that 10 days i s a short time frsmc, 
but It will enable us, if neeessary, te choose the better of the 
offered altematives, or some variation thereof, m time for 
conditions (i) and ( i i i ) to be effective when this decision is 
effective ion the 30th day after the date of aervice)."• 

Texas U t i l i t i e s E l e c t r i c Comoanv. We w i l l require that the 
BNSF agreement oe amended to perait KCS and BNSF to interchange 
T.T coal trams: la) at Shreveport, for movement by BNSF over 
SF's ime between Shreveport and Tenaha; and (b) at Texarkana, 
fcr movement by BNSF ever OT's line between Texarkana and 
Longview. 'Without this condition, a l l but enc ef TUE's PRB 
routings would involve UP/SP, and the one that would not would be 
excessively circuitous. We add that, although TUE Bought only a 
Snrevepcrt interchange, we are allowing a Texarkana interchange 
as well, tc allow BNSF's routings of TUE eoal trams to connect 
Witn tne addit.->nal BNSF trackage rights provided for m the CMA 
agreement.. This also will facilitate BNSF's directional running 
ci tnese trains. We note, however, that we are not imposing the 
compensation teras advocated by TUE because the terms of the BNSF 
agreement will allow BNSF to compete effectively. 

Wc will allow the interested partiea (TUE, OT/SP, BNSF, and 
KCS' an opportunity te reach a negotiated aettlement respecting 
tne precise details of the condition we arc impoaing; and, 
oecauac time i s net of the essence, we will allow the parties 
12c days from the date of service ef this decision to submit 
agreed-upon tc:-ms respecting implementation of the condition wc 
nave imposed. If the parties arc unable to agree to auch terms, 
they shall submit, by sueh date, aeparate proposals respecting 
implementation, and wc will establish the terms. 

"* If nothing more needs te be dene with respect te 
condition (i) and time is not of the essence with respect to 
conditions (i) and ( i i i ) , on or before the 10th day after the 
date of service of this decision, UP/SP and CPSB may jointly 
request an extension of the 10-dsy deadline, and we will extend 
that deadline tc a later date. 
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nnni^J^H" ^K^^^^ PP'-'gf̂ :daflP Pg^Cf CgTOiinv- We will deny the 
condition aeught by SPP/IDPC. Post-merger, NVS will have In 
?ff'!\»r''S„!r"'^^'' smgle-lme option, twe BNSF options*' 

-lilt •,™'̂ -"'*SF Jemt-line haul, aourced frem mines open to URC-
!?th-^^' ! '""̂ ''-•''SF jomt-line haul, aourced frem l i ! d - e L s 
! i ^ ! ^ ! L ^ ° 2*" *"'*'«̂  ""'^ points opened to BNSF under the 
tranaloadmg condition we have impoaed. It la trae, ef couLe 
^ t S / ^ f ^ ' h S P P / 1 I 5 P C will have only one s i n g i e - l i " ^ L o n 
(OT/SP) whereaa new i t has twe (OT and SP) ; but thi L f L L ^ ! 
between smgle-lme service and jemt-linc aervice i " ' • ! i 
inqportant in the coal unit train context; and the URC-BNSF jomt-
line routing should be quite competitive, especially in 
consideration of the new coal sources opened to URC ui-der the URC 
agreement. 

A.rirans EJecmr Power cooti.r.tvt/. We will deny AEPCO's 
condition s i (the request chac AEPCO be given ehe righe co 
obcam, and ce coneese ehe reasonableness ef, a OT/SP race fer 
Che Demmg-Ceehisc segmene) and ies condicion #4 (ehe requesc fer 
flj!-**''̂ '̂*°n °* the implicacions ef chc shore-haul defense) . 
AEP-C's basic problem i s chac, at Cochise, i t is capcive to SP 
pre-merger and will be capcive eo OT/SP pose-merger; bue Chis 
problem is noc a consequence of ehe merger and will noc be 
exaceroaced chereby. AEPCO's preferred aolucion, of courae, is 
I-Lfff'^C'P'^?" °^ • Proporeionai race ever ehe Deming-Cochisc 
segmene; but chis proceeding is not the proper foram for 
censiaermg the merits ef that solution. We affira what the ICC 

t : I "'**'^ ^" '**• 8*^^ decision: "A number ef u t i l i t y 
t t l l t t * =•••• P«nding befere us requestmg prescription of a 
proportions, rate over che desemacion boeclcnLk segmcL of 
w! n^.f*: '"̂ •̂'"•nt«. end we are not prejudging these eases here. 
" L 2 - - ! . / ? r ^ " ' ""̂ '̂  •PProval of this merger IS not intended to 
.ore..ose any shipper's right to maximum rate relief ' BN/SF 
s.ip op. at 76 We chink ic appropriace co add ehae. shSUld i c 
c.oose, we eould cvcncually granc ehe relief requesced by AEPCO 
a l I*cS:d:t?„'''' UJ'/SP merger praceeding and imjising c L c relief 
! L v . ^ ? o f ^ :h*''*'' •t^tucory leng-haul/shorc-haul 
IjIn*L°L* •tacucory previsions would eeheraisc preclude 

A£P-"* ;*na! a « ^ - " * ^ 5 ^ ^° condicions requesced by 
Ar.P.. enat AEPCO's condition 82 (cither divesc SP's Colorado 
::"!*..°'' trackage righcs over such lines) i s boch a Ceneral 
— r i a o r diveseicure condicion and a Uinca Basin vs. PRB 
consition, and will chert fore be denied for reaaona pravioualy 
siscussed; and chac AEPCO's condicion S3 (disapprove ehe 
.ennessee Pass abandonmencs) will be granced in pare (we arc 
disapproving ehe abandonmencs buc approving chc diseoncmuances) 
for reaaona alao previously discussed. 

fUto.iC ggrVigC CgmPiail.gl_CPlflcidfl. PSCcs bifurcated 
condition respecting divestiture and trackage rights i s both a 
central Corrider diveseicure condicion and a Umfa L ! L v! L B 
condicion, and will cherefore be denied fer reasoL pr!vioLly 
discussed. PSCo's aleemaeive condicions respeccmg c L ^ 
xe.nnessee Paas Lme will be granced in pare (wc are disapproving 
the Tennessee Pass abandonmencs but arc approving the 
discontinuances) for ressons also previously discussed. 

RiB firm? PsSQ/RiQ B U Y S J<«nin- Wc win deny the 

BNSF at aestmation (insofar as Rio Brave's ceal simpiy must be 
unloaded at tne Wasco facility) er i t i s not ( i n s e f ^ L 
Rie Bravo^s c-al ean be unloaded at a f a c i l i t y on the nearby SP 
;:!',i-^«: ' *^25' *̂ captive to BNSF today, 
the merger wili have ne effeet ac a l l on Rio Brave's cempecicivi 
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opcions. Ss« SmSL. " l i p op. ac 70-76 (excensive discussion of 
vercical effcccs). If, on che ocner hand. Rio Bravo ia not 
capcive ce BNSF eeday, che merger, as cendieioncd by ehe BMSF mna 
URC agreemencs, will preserve Rio Bravo'a compcciciJc eLiena-
poat-merger, Rio Bravo will have aeeeaa eo a UP/SP smgli-lmi 
haul and a URC-BNSF joinc-lme haul. -mgic ime 

ttipptft. »ifrfrt Mtf ebamisBlt-
Dow -hemioaJ rnmn̂ qy oow i s locaced en a OT lme buc 

claims CO have pre-merger build-eue/build-in opcions to'boch BNSF 
t i l l lot "^^^ •urvive chc mergL; t L SP opLon 

w J ^ I L ' P'="i"**n' request has a familiar flaw: ie weuld move 
Che build-ouc peine (boch for BNSF and for the SP aubstitutc) 
much closer to Dow (from a pomt m the vicinity of Texas Cicv to 
a pome m che vicinicy ef Anglceon) . This would greacly 
improve, racher chan preserve, chc pre-merger build-oue/build-in 
scscus quo vis- i - v i s boch BNSF and ehe SP substitute; and Dow a 
claim that the benefits of a Texas City build-out to SP exceed 
tne benefits of a Texas City build-eut to any other earner is 
not justified by the evidence of record. We will therefore Lny 
Dow's primary request. -.wi* aeny 

th. J ' ^ T / •It'matiyc request cures the familiar flaw by keeping 
the build-out point for the SP aubstitutc m che vicmicy of 
Texas City^ but overreaches by asking ehae che SP s u b s c i L L be 
given crackage righcs co New Orleans and Hemphis. Th! 
preservation ef Dow's SP build-eut option requires only chsc 
trackage rights run from the buUd-out point to ! c!LLcmn with 
an indep,.ndent Class I camer. We will therefore g r L t " 
^!^^;'*^''"""" •lt«mative request, a L lo.hdLLn the 
merger, by requiring that OT/SP grant trLkage rights L a 

"•!::*'̂  ^ "ubject to our awrovL ev!r UP's 
..ne from Texas Cicy eo Houseon and ever OT's or SP's I ' L from 
koustor to connections with KCS and BNSF at L!um!L with tht 
righ: to connect to ehe build-ouc line m chc v i c i n L y of 
• exas Cicy m order eo aerve Dow ae Freeporc and any L L r 
s.hippers locaced on che build-ouc lme. 

Ffj.'"" ,T̂ 'g CgrnprBrinn. The fourch and fifth 
I ! - - =: ! ^ ^ f fh '"" ^^^^ •greement. as a.nvndcd by 

re!^ lm f«?i!*f°'?'* •upplcmental agreement dated June 27, 
.996, reao as follows (italics and underlining added): 

BNSF shall also hsve the right co handle eraffic ef 
Shippers open co a l l ef OT, SP and KCS ac Lake Charles 

K?ra^w!'t'^."?h"T'-^= °* .hipperaip!« « and KCS ac Weae Lake Charles, LA; the foregoiaa riahts 
M*L'̂*''̂":. ""̂  ̂ •' "•« llkl a^lea.'tl 

ehall be limited co craffic (x! to. from aadvl! 
New Orleans, and (y) to and from pomes m Mexico, wich 
wfL ?!! i ! ! f ! * r ' ^''do rchrough mc.reLige 
with Tex-Mex st Corpus Chrisci or Robstown;, er 
Brownsville, TX. In addicien ee a l l oeher iharges co 
be paid by BNSF Co OT/SP herein, ac Wese Lak!^2d 

• ^ ' • l l •^•o be raquired to pay a 
ifit to OT/SP equal te the fee that OT pa?s KCS as i f 
the date of this Agreemenc to access the traffic at 
Wesc Lake, adjuseed upwards or downwards xn accordance 
wich Seccion 12 of chis Agreemenc. accoruance 

« 
l i l V ^ ^ ^ ^ ^" decision we have effeceively granced a l l of ehe 
conditions requested by Monc«ll and Olin by riqSinng (1) L ! c 
the leaiicizcd limieacions m che fourch scneance be disrL-!d!d 
(ehe principal effecc will be eo allow ENS^ L Lndle 
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single-line service, traffic moving-̂ o*Houston and te other 
pomes on BNSF); (2) chae KCS be allowed Co mcerchange wich 
BNSF, ac Shreveporc and Texarkana, craffic ehae was originaeed bv 
KCS ae er ehae will be delivered by KCS ee shippers ae 
Lake Charles, j4ese Lake, er Wesc Lake Charles (chc principal 
effecc will be te eubscieucc a pest-merger KCS-BNSF jeint-line 
routmg vxa Texkrkana and Shreveport fer ehe pre-merger KCS-OT 
jome-line rouemg- via Texarkana); and (3) ehae The BNSF 
agreemenc be modified ee elimmace che underlined fee in 'he 
fifth acntence. 

Ouantuir Chemical Coronrmtian. (D WC will deny QCC's 
Chocolate Bayou conditions because chese condicions would give 
QCC compecieive opcions far in excess ef chose it faas eoday. We 
noee, however, chac chis denial is wichour; j,<ejudice te QCC's 
assertion of its rights under the build - out/.'aui Id-in condition we 
are imposing upon ehe merger. (2) We will dany QCC's Williams' 
condicion. QCC's claim chae relief is nccess;ary te preserve 
competieion becween ies OT-exclusivc Chocolate Bayou faciliey and 
ICS SP-cxelusive Williams facilicy is misleading because QCC has 
negleeced co mcncion chac ica La Porce, TX, faciliey (served by 
BNSF) has more Chan cwice ehe polyechylcne eapacicy ef ica 
Cnocolace Bayou facilicy, and chac ies Morris, IL, faciliey 
(served by CSX and EJE) has even greacer eapacicy chan ies 
La Porce facilicy. fijx UP/SP-230 ae 159. (3) QCC's Bsycown 
condition has been satisfied by applicants' represeneseion, which 
IS consistent with our reading ef Section 5b ef chc BNSF 
agreement, chac che Seapac faciliey ac Baytown will be served by 
BNSF. fififi OT/SP-230 sc 136. (4) We will deny QCC's Scrang 
cor.ition. The two-railread pest-merger compecicien chae will 
exist at Strang should suffice fer QCC's purpoaea. 

L'.-.;g.-: Ca.'fcidg QsrSBrBTXPH- we win deny UCC's first 
corditior oecause BNSF traekiige rights over the OT line weuld 
v*stiy improve (and net merely preserve) the build-oue scscus 
q-jc. 

We will granc UCC's second condicion because BUST crackage 
rigncs over ehe SP lme will preserve chc build-our scacua que 
as app-icancs chemselves now appear ee recognize, fififi OT/SP-230 
a: .S-2C Sfifi scccioti 4a of ehe BNSF agreemenc, as amended 
fLf*'"*"'"* °^ '"• ••cond supplcmeneal agreemenc daced J'ne 27, 
.996 (providing ehae BNSF will have crackage nghca over SP-s 
Port Lavaca Branch). 

Er.lCrBiise Products Camomnv We will deny EPCs 
condition .1, but without prejudice co EPCs righe ee invoke ehe 
buiid-oue/build-m condicion we have impoaed on ehe merger 
Condicion 61 would require OT/SP eo build ehe Hone Belvieu Branch 
propoaed by OT; any auch requirement weuld far exceed the relief 
hereeeferc afforded m chc build-oue concexe; and ehe excess is 
underscored by ehe fsce chac, aa EPC leaclf concedes, the Hone 
Beivieu Branch, as micially proposed by OT, would not even have 

We will alao deny EPCs condition 62 (in essence, the 
msercior of a second camcr on SP's Bsyeown Branch). 
Condition 62 is net necessary ce alleviace merger-caused 
compecieive harma and would vasely improve EPCs competitive 
options. Pre-merger, EPC is rail-served solely by SP-
post-merger, EPC will be rail-served solely by OT/SP; the merger 
Wi.. not result m s reduction of EPCs competitive alternatives. 

Fsznota Plastics Corperation rr.ga we will deny FPCs 
ever.nanoeaness" condition. Wc realize that the conditions wc 
.have imposed, which may enable Dow, QCC, and UCC (and perhapa 
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miJ*w!L^L'FP?^! i " " ! * " " =«^«titive opcions via build-eues, 

: L ; ! i earners. FPC, sfcer s l l , is nee eoncemed chae le la 
g!LrL'eL '?L"!N/?F ''̂ ^ compecicS!! m'-̂ L gaining one. £ ^ BELtl. sli.n op. ac 99 (Bunge). 

ehe wrfj ^-he'w^r ' t h * * ' ^ ' " ^ " ' ^ ' • • t * respecting tne ¥nt.j, -ne WVRR, and ehe WLPRR; the comDecicive aitu.trnn. .? 
Sy*"L metlll':- =°^*""- "•P««-T"!n*n!e"^'i|?!cLd 

, . tfrnctmin rgregrinrrn- AS HC believed was required DOJ haa 
conduceed a compleee review of ehe impaces ef eh!>»r!ei and w! 
carefully have considered ies commenei. Th! eonL?!on! w! L ^ 
imposed ensure chae UP/SP will noc achieve by v i r t i ! ! f ! h ! 
merger, sole supplier scacus or unaceepeabie^L!^ !e2L « anv 
L=L-'-!'L^LSS" •^Sr.ificanc ceraiS!! *'MSra!L!' ! L 

L!-!r̂ iLd•!Ŝ !'!lm"!'̂ L%̂ ^̂ ?̂ L'LrS!r**•*̂ "' 

! L ^ L I ? - : ~ H ^ 
M__5;,̂ f?*f'̂ f̂ -̂ ?S=4ai:. We will deny Mensanco's condition «i 
M. sa. o nas specifica-ly referenced only two ef its ila^^e! -ea 

"•^«<^ *'y *>oth OT and SP); and i L plaL !e 

^ '-̂P' «̂t with accLI L^P La 
=L ! - ' f t'' ' '^f*' transload) . Monsanto', compcLnv! 

c^.-ons at Lulmg wil l noc be affecced by che m e r g e T L L u ! - th . 

:.̂ :-.-'û :s'p'wL'i°Lc!:!nT"'*T'* "̂e* " ^ •oircTLS"e"r'*'* 
w..— ..f.^y wi i i recam loeal crackage riohea) Monaantn-. 
competitive opcions ac Chocolaee BayL L l i L c bl ! f L c L S 

ii:̂ iH'ni-*sra 
r a c : ' g S i L f i n L l L L : L n i ' i r ! L u l r ^ * l ! M ? 7 f S * 3 ? ' 

bv S - ^ ' H i i e ^ ! ^ i i t l 5"^'"y- -^11 ^-ny the condicions soughc 

connL̂ icioJ'!e'̂ h'!;*L?Ŝ ?'L!,̂ !rLr!vê c' "L̂ 'q."?L'! 
Shipper wich aecess c l ewe r a i l r L L ^ ! ! L c S r L ! e e ^ L L r 
arc Chat many shippers served by OT/SP or B N I ? ^ L C * U ! L ! I 5 ! L 
adequately p.oc.cced by ineermodal er geograpL! ! i ^ t ! n e ! 

a;*t.Lr̂s*̂ L̂"!c* SL"J!e\\̂ -!'eLL'"'"̂ ^ ?̂ %oST"'"'̂ -
Vrocemt'^'ilUL^^^^ : • ^ 2 * f L " » = ' ' 
trackage r ight . . As discuss.! el .ewh.r! L L L e ^ L ^ f w . . re 

"T* •^•'' "î nymg Monsanto'a conditions «2 and S3 
.S0'.:th Centr,.l/SP East and Central Comdor d ivesLturw rcspectivciyv 
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approving the Barr-Girard abandonment m its encirccv but w. an 
r»,«'^ "nder.tandmg chat the lme wiil be abLdined o^v L 
OT/SP fir.t acquire, ehe rel.e.d er.ckage nghca ev!r?!M Th. 
fact that auch trackage right, h.ve not -yet beln !cLir!d'(chi! 
.ppc.rs CO be che rc.en chac evidence rispeecmg .2^h"LckL! 
-h! f!ct'!h!t" " L ! ! ^ L ! ! i ! ? 
the f.cc Chsc .vidence reepecemg .uch crackage righe. haa n L 
been enecrcd mco ehe record i . likewi.e nec imponL!- wLc ! . 
import.nt i . ch«c, a . . very pr.ccical macrcr.Thc B a L - S i ! i r d 
??Lx'!;:*rlgh!!"Lc?*i!S""""~"' •^'*" 

^̂ r.., P«Bcr firmMnv- (i) wc win deny I P C . 
condi.ion t. (a vanaeion on chc Souch Central/SP Ease 
diveseicure ehei«). (2) Wc will deny IPC's condicion «2 
m"̂ ^̂ !"'.̂ '̂''!"'̂ ?̂  "P*" -xi-ting junceions arc overly 
cL^!cLa!!d I t f i t "̂ respcecs, implemencacien ef 

TT̂ T!! !̂  •fficiencics expececd from chc merger, and would 
deny OT/SP ehe freedom co adape Co new dcvclopmenca. fiL i L l i i -
P;g;e;;,ivf rgnj;rinn». 366 i.c.c. 112 (i982). aff d in'^^:^Z:r' 
EATt Detroit, r i • c B „ T I - , . - . « e 1-?*^ ' T ' l 

' ^ ' ^ ^ " '•^"^•C'' ''^'«'"' 725 F.2d 4 7 (6Ch Cir. 
iy Tex Mex l ^ r L T v ' i ! ! ? ""t''- '^^S?'" oendicion. requcsc.i 

y largely . a t i . f i . s I P C s condition «3 . (4) We wil^ 
^"' ^ "ndition .4. IPC IS alleging ,a) L a t TOfcpJI la 

.ap..ve tc SP pre-merger and will be captive to OT/SP ooat-
w*-^'L-'SLi«:t*-^"= ' " r * r v . d ^ v i . LPfciJf c i r § m ! r plant w... no. benefit from the pro-competitive provi. ien. ef the BNSF 

tL'*:!!o'L an!the^ofcPR'SrL?im 5L5:L. 
- P * ' ! r ^ ! ^ ^ .xaecrbaced chereby, and (b) c L c 
i e" i ! ' s L L ' : ? ? ^ * ' t " ' ' * "•rrane regulaeory 

^ flILiSI. ' l i p op. ae 99 (Bunge). (5) Wc wi l l d L y 
r '-'t^- ^•"•tion on Che Ceneral Corridi i 

d.vesticure chemo . (6) We noee thac Turlock is a 2-co-i eoin-

!̂ ^̂ -b.!i'- raL!r''!L'tLr ''̂^ »̂ iLL̂ LmLr L. 
om...bas .lauae). and chat applicant, hav. r eprc .n t .d ehae BNSF OT;SF *3Ta-"'f6 n sl^'^/cSMif'^^S^*' ''t* Stoekcon. wr/a»- a. -36 n.S3; OT/SP-231, Parc B, Tab 17 ac 29. 
"e--.'r'i'^' ffygfiar rfrmriny- fiapir., NV. W. wiii denv 
wS,, s Empire condition bee.u.. tne merger will hev. nc 
.ppreciacie impact at Empire. Pre-merger, USG la rail-aarv.d 
sc.eiy by UP; po.t-mergcr. USG will b e r a i i : i ! r t ! / ! o L * ! ^ 
LP/S?; nothing will have changed. We add eh!* the ! ! r ! i L 
problem, of concem to USG are not raally merger-L?!Ld but 
:-!:«. L ? ^ event, OT has made a commitment lo atop on! of ! t . 
OT/ipf2?2':'?a^VL'39^?" " " ' " 

Plaater City. CA. Wc wi.l deny USG'. Pla.t.r Citv 
condition 61 becauae ehe merger will have no I L ! ! c i L l c i«Daet 
• t Plaseer Cicy. Pre-merger, USG is rail-a!r^!d !L!?y b t ^ S " 
po.c-mcrgcr, USG will be rail-served solely by UP/SP Lchin!" e' L ^ L L ' ^ S I c - th. pra-cxl.irnr..rviL'preIlem. e. concem eo USG are noc merger-relaced, that there la no «.!«! 
ulG*r'!Lim*'!f will deteriorate post-mcrS!!* i!d thl!"°'' 
USG s claim of con^citive hara (vis-6-vis its Nevada-baaed 
compcticors) does noe warranc regulaeory relief. Bat flM/eS ,1.-
op. ac 99 (Bunge). Wc will also deny USG's P l s s c c ^ i f r ^ ' *̂  
condicion «2, boch for chc reaaona prompeing our dinial of ica 
ri^tt:^^ ̂ ''̂  condicion «l and also becrSse le have L L ! L L L 
to impose condicions (a) en non-eeramal crackage of «a "'•°°*̂ *̂ y 

loLcL'r.rNex'co'*''' °" • """"^ ""P*" 
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Southard. OK. We will deny USG's Bouchard condition whieh 
!• sn accempc eo solve a vanaeion of a problem cLc ^^^LolS 

f ! L i ^ ? ! ' ' ' ^ ^ p "p- •= tL. cLe hL!v!r ! 
, feasible solueien cannoe be found. Once again ihe 3-t! 2 
reduction in competitive alternatives faced b^cS* ^iN^i OT 
•nd SP, pre-merger; BNSF and UP/SP. pest-merger) L in r . i l i t ^ 

t Z / Z „ l l t py o*n nwre accurately be deacribed aa 
going from chree (cwo of which can handle only auch"ra'fic !! BN 
icself could noc have handled) co cwo (one of whLh i!!'h!L?! 
c L c L ' L ' ! ! v * ' ' r? " " i ' * " " " • ° * SndLdK ' ^ c 
c ^ e t f t w . noe really be lefe wich cwo unr.sericc!d 

i^!oiLd t!i !!!̂ !?r*!- W -̂ -î pop- et 94. inaJzlf th. 
I — .oiv.d Ch. problem by allowing SP eo replace SF aa * 
cempeeicive alecmacive for GNBC Thi. cimi LweL! L . 
problem c^oe be aolv.d bec.u.e che .ugL!Ld .^!!Lue! (CSX) 

«-ug... ,nere, a CNB.-CSX routmg i« utterly impr.ctieal. 

be=a.rr-hf''m!Le5'*w--"%'"^* ''°« ^̂ -̂ S" condition. 
pL-m!L:!^ ?! ? n - " •PP^ciabl. impact at Fort Dodge 

:*,?".fff- Dodge has been inadequate (UP/SP.232, Tab A at 
3 9 . -his service prool.m is noc mergcr-rclatcd. 

m^-'^--ii--i'?^ri'.''^t^.~ 
s!--?^!"rL ff thi !.S^''!" ̂ nteraodal and automotive only • ^ 
• L r L i r ! . ! tK •upplcmental agreement dated June 2 7 

mus: establish its ow;̂  automobili f a c ^ t v l *' t ! ! ; ! ^ ! ^ * ' 
new .Hipper facilities locat!d o! cL'^p'rlne" L mciLr!^'' 

mduscries ac Reno, N.'vada." UP/SP-230 ae 2L 

* ^ that wc understand that BNSF will have at R.nn th-

because 'JF preser-lC !!! !^., ! P"»*'^« existmg eompecition 
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over the OT lme) is unnecessary in view of BNSF'. local trackage 
rights ar ass to Reno over the SP line; there i s no indication 
that the UP line is in any way superior to the SP line fer chac 
puraose. 

ASARCQ The merger will noc have ehe cempeeicive impacts 
feared by ASARCO. ASARCO's El Paso copper emelter will have 
access to two carriers (OT/SP and BNSF), ASARCO'a Hayden copper 
smelter will be no more captive to OT/SP than i t now is to SP; 
Section 4b of the BNSF agreement, as amended by Section 3b of the 
aecond supplemental agreement dated June 27, 1996, provides that 
BNSF's aceess and interchange rights at Corpus Christi shall ee 
at least as favorable as the rights SP has currently; and 
competition for traffic moving from/to Mexico will remain 
vigorous. 

CTC Incemationm] rnmnrmnnn We w i l l deny the conditions 
sought oy CIC. (l) Class I I I railroads and chair cuscomers chat 
rely on the Houston-Fair Oaks lme are rail-scrv id exclusively by 
SP pre-merger, and will be rail-served exclusively by CT/SF 
post-merger; t,>e merger wiii change nothing m this respecc, and 
there is no reason tc believe that new j-sat-merger traffic flows 
will cauae aer-/ice profciema. Direct ar.:eas to BNSF, as aeught by 
CIC, would vastly improve, not meieiy preserve, the competitive 
status quo. (2; CIC now has two reload options (OT at Palestine; 
BNSF a: Cleveland), but the BNSF reload at Cleveland haa clearly 
beer t.ne preferred optior. fifii UP/SP-230 at 287 (the BNSF reload 
received S3 4* of CICa reload business between January and 
Cctooer 1995 CIC a claim that tne BNSF reload may be 
e.imirated as a post-merger competitive altemative m the wake 
of the various realignments triggered by the BNSF agreement is 
•jrjv-tified if anyt.hing, this reload operation will be 
stre' jinenee oecause of BNSF's aoiiity to raute reload traffic 
over UP/SP'S Houston-Memphis lines. 

Wfverhj.Liii.r r.-yir̂ fgrjY We will deny Weyerhaeuser' s 
conditions s: and .2 (variations on the Central Ccrridor and 
So-jth Certrai/SP East divestiture themes, respectively/. We 
note however, that, with our grant of tracxage righte to 
Tex Mex, we have effectively granted Weyer.'iaeuaer's condition .3. 

Will deny Weyerhaeuser's condition 84, which is akm to 
:?r 6 corcicior .4 (di.cu.sed .bovc;. W.y.rhacuaer i . not 
aiiegirg mt.-ger-related competitive harm.; what Weyerhaeua.r is 
a.iegmg is eit.her (a) that COfcPR is csptive tc SP pre-merger and 
Wl.. be captive to OT/SP post-merger, and/or (bl that 
weyernaeuser's COfcPS-eerved plants will not benefit from the 
pre-competitive previsions of the BNSF agreement We note, 
however, iai that the COfcPR problem predates the merger and will 
not be exacerbated thereby, and (b, that Weyerhaeu.er'. cla.m of 
competitive h ..-m does not warrant r.gulatery r . l i c f . Set BN/SF 
. l i p ep. at 9'' (Bung.). 

With respect to weycrh.eue.r'. condition .5, we note ehae, 
m approving che merger, we have impoaed .everai condiciona, 
included among which are e.he proviaion. m ehe BNSF egreemene 
that enhance rail - t o - r a i l compecicion in che Pacific Coasc 
Corridor. 

CMlSiil• We wil l deny chc condicions soughc by C4ir i l l : 
che eompensacion arrangemencs provided for in che BNSf agreemenc 
Will allow for sufficient competition; the reciprocal swicching, 
rate guidelinea, and open gateways conditions arc, for Che mosc 
part, not even merger-related, are overly mtrasive, and could 
delay, m eertain respects, implcncntation f' ehe increased 
efficiencies expecced from, tne merger, and weuld deny OT/SP the 
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51!!^^^" •***P' ^° developments; and the condicion 
r e ^ c e i n g privace r a i l cars "is cercainly noc mcrJ!^?Llaccd. ' 

- - ^ ^ ' d l y " ! u s % r ^ r e h " : S?/?Si L^^!r^'^!c'*L"L!L'Lat 
might be cau» id by tne OT/SP merger. We L i l t L r ! L r ! ^ n 5 ! L 
conditions sought by IBP, tnereiere deny the 

requê f!d°bv''̂ Qr,[;' ^ I V ' ' ^̂ "̂  *" «**"y conditions 
f ! ^ ! ! ^ ? ^ '̂ "••* conditions are, by and large, dirececd 
cc problems not caused by the merger, and. furchcrmSri „ ! 
overly mcrusive and could delay, in cercam respecc! 
implemencacien of ehe mcreased efficiencies ex»ceced'<ra«, th. 

S!v̂ !!LmLL*"'"" "'.SŜ ^L'nir 
by SLg""ggn"dan%^ .?Tn'd"̂ » To LJ^JLL!*'L!|!f^LLL'ed*'"^'^ 
compecieive haras because SLC will noe exp!ri!!!! ! 
"•'•f"-".l!?«'̂  "'*"ceion m competitive option.. SSS OT/SP-230 

oes.3.., JP/SP wil. h.v. .very incentive to ue. i t . vards mo mm 
tc maximize i t . competitivene.. in movmg PaciLc LrLw!.! 
i vT* ' - .d5 '" ' ' ' ' '"" " ='"«'iy i n t L i ! L !nS m ^ L eve..:, . d d r . . . * . a •probl.m- that i . not mergei-relited- â d 
e ! ! : ^ ! ' . / P ^ ^ = * " = « comm.itted to raducmj eh! h ! ^ ' 
.e. .p.o-a- awicch charg.. now impo.ed by SP. SSX DP/SP-230 ac 

gt.g. and f ,og.-^T»r,r, , f , 

f -hf^"ex Mm^\,''L reapcee Co RCT'. Condicion 
- - a ' i ! ! i i ! ! ^ ^ ! * i!,.*^*^? granced Corpu. Chri.ci-B..umenc 
I : ^! ! J - ' d i ! v t^."'^^ th«r.fore n.ve . cenn.ceion wich KCS 
- e - r l ^ ' s V r t l t ^ A ^ ' condition .2 (• vanaeion on ch. Souch 
-e..-rai/SP Ea.e dive.cieurc cheme). (3) We wil l denv Hrr- . 
ff'-rf^r.'.'h ""'-"^ r^erminal railroad proptlll ITa 
! : : : : : ? " " ' problem chac doe. noe . x L r T L L L e ehe 
; : ! L . - "̂̂ oeed will .d.qu.c.ly p r . . . r v r e L ! a ! l 
competitior that exi.ts tod.y m T t L . ) or L ! pr!bl . ! . t L t i . 
..o: a cons.qu.nce ef the merger (bec.u.e t h . . . n . u t L l t ^ r ! L ! " 

'̂ !:i-r!'t̂ !dâ'r''' iirii !!r/L;v%^*""l""-^ 
- — y *'̂ 11 oeny RCT'e condition .4. Thi. 

s.ip op. . t 99; BN/SF. alip op «t I C ~^*»°»™«ncs. tff/afw, 

—PS^gf Pirrifft- The Port of Corpus Chri . t i tw u. 
are imposing the BNSF sgreement . . . cendx.fTn (ff w!'noti tl^t 
the tr.cx.ge nghc. grane.d ce Tex Hex wi l l ! , . L a S i L l 
«-cecr. a.low KCS' aff i l iaee , Tcx Hex, ee a i = ! ! . ' c S S L c L i s e i . 

B I. *tace Repreeencscives Robert JuneJJ John a r««*-

?̂ ?"iuS;S!f!ai/ŝ îa:! stiL?rML?° -^^^^ " 
( J r w ! " L c ! L h ! ^ eoughrin c e L i ? L ! " 2 . 

iout:*oL°!!tL̂ L'i!L*t!r*S!!'LL!L̂ Ĵ !!̂ L̂ Liii!L"̂ an=r;̂ ! 
req-aes: for condicions was s e r L k e ! f ! L ' t L ^ i ! L d !S a c « L c ! f 
Its fai lura te comply with ics discovery o b l i L t ! " . S! !SS - 194 
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eh«e ehe condicion. we have impo.ed wil l adequately ere.erv. th-
ra i l competition that ex i . t . tod.y in Tex.s (4) L S ^ ! ! ! I ^ 
h._. been addrea.ed m our d i s e u s s r o r o r c L c o n L t f L j ^ L L e by 

^t.ce flepreseneacive John R. Cook. We will denv 

L L U i s O i M j . — ( l a ) We will deny CPUC. 'oertietu.i 
BNI?^ . g L L ! n - L h o I l ! V f ^ " P r o v i d L ' i ? ' ' s ! c e n ! ^ ! " ! the 
BNSF .gr.emen- ehould . u f f i c ; . perpetual tera hardlv aeema 
neeea.ary. We note alao that, under current law "0^!! !^?^ 
conducting trackage right, oper.tion. chae are . i b L « L L r 
jun.diction can di.contmu. .uch oper.cion. L i r ^ e h o L 
•pprova-, jtfifi new 49 U.S.C. 10903(a)(1), even i f eh. aor..m.«t 

IL îL^BilVS.!.!!?'!^*cenciiL*L'i,;!:LL'L*L*L. 

;f?0rd\5;"' ^-^roCr"'' ••g'roin.y. Fmance Docket NO. 31786 ice 

tna? Lis--na c L L L . ^ ^ ^ h ^ ''̂ ^ teras to ensure ...a. exis..ng trackage rights agreements are net fraetrated). 

have i ^ o a L '"'L*w^l'L.vi: °* oversight condition we 
*̂ V-1* i'-v* ••efficient power to cake corrective 

! i ^ L ' s s i ^ -!e ™ ! ? % ' * ' " •"̂ '̂  agreement has net effectively ao-resse. .he competitive issues i t was intended to addrc... 

'̂ 't"^ '•' •PPropriate to note that, purauant to the 
cond-.ion. r:,^f^l!^°f!^^!;' ^ve L L L 

... new .aci-ities iineludmg transload fag-li-i.«i infmr^.t 

-'!-x!!!'!;=er- ^̂"-owned line o!!!'!hiL'iLF Lei!!!!*'* 
.racxage rig.hts m he BNSF agreement. Ĵ «ceives 
eempetltio! m'^!!*ciS!L!''?Li!d!r"'*' " 

:i-e-î ? «ii«;2^SS?.L!SirL LsF'rL!*?-ri-rLr 

î!i/ir^^F^^: îe:!!^r"asr"'- -
tL̂ wLLw!Jh!? L-!SLJr cLrLL!L!.TL Te\rell L"JP?ST 
r e c l c i e / a n c . Th. condicion. we h.ve impe.!d L ^ ! ! r add^isl 
UF/ |p ' !h!T?"" 'P*"Sraph 9 ef ehe CMA aSee!! ic p H ^ r L . 
JF/SP .ha l l agree wich BNSF en a diK,«echino pro-ocel) !!d 
mame.nance (Seccion 9d of ehe BNSF .gr!!mcL L i v ! d L !S!c th. 
trackage righes lme . shall be mameaLed ac no l L a " h ! n ! 
eercam level), and applieanca have reprea!Lcd eh!! BN!F L . th . 
f ! : ! « .eeclemcne agreement el ! ! L ! ! L ^ J * ! . j ; S i * * ' 
improvemencs le wanes. OT/SP-230 ac 270. " p i t a i 
nf - J 5 ' *'«^*'̂ 11 *«ny Modoe Lme condicien. A requiremenc 
of continued operacion of che Hedoc Lme would be m L n ! ? ! c L r 
L S e L L ! ! ^ ! ! r " '"* ^he Wcndel-AlcS!!!""' 

(6) We will deny CPUC's NCR,\ condicion With er with«.jt th. 
l<C-mile WiUic.-Lombard line, NCRA c o L ! L . aouJy L sP 
pre-merger and will conncce solely co OT/SP posi-mirgL* and 
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hara* condicion is cherefore unrelaced co any mergcr-cauaed 

r T « / e B " ® ^ * '*'*̂ ' •• • •"•tte: of general corporace law, 
OT/SP will succeed co SP's obligacions respeceing che Capicol 
corridor and che Alameda Corridor. See UP/SP-230 ac 271-72 
(acknowledgment that OT/SP will aucceed co ' a l l valid concrae-ual 
obligaciona ef SP") . .-w..i.*.-.u«i 

(8) We noee ehae OT/SP has indicaeed chac ic mcends co 
develop che Calcxico gaceway. OT/SP-230 at 272. 

(9) Wc will deny CPUCs laber proeeceion proposal, which 
impiicaecs a maccer beeeer dealc wich unde- ehe labor proeeceive 

condicions' imposed in chis proceeding. BN,SF. alip ep. sc 101. 

. CBllfBtrniii—Pgftcr P tr t i t i The a t y of industry. Wc will 
deny che eendicioas requesced by lUDA. Alchough lUDA's ewo 
pareala are •2-ce-l' in an academic sense, ehe record does noe 
indicace ehae chere are any shippers en chese pareala curacnely 
bene.icing from direcc eompecicion becween UP and SP. 

County of Modoc and Cicy of Alturas. Wich respecc eo che 
environmencal issue raised by Modoc snd Alcuras, we will impose 
the various environmental mitigation conditions indicated m 
Appendix G, including specific mitigation condition .45 (an 
acanaonment-specific condition relative to the Wendel-Alturas 
!v*MnH«r2^V»i*'^'''' respect to the "retum the gift" issue raiaed 
by Modoc and Alturas, we note that real property ownerahip 
questions are generally a matter of state law. 

Councy of Placer. With respect to the concems raised by 
P-acer, we will impose the various envirenmcntai micigacion 
eonaitions indicated m Appendix G, includmg the apecific 
mitigation condition relative to Placer (mitigation condicion 

p... f!''n**^ Disencc. Wich respecc eo che concems raiaed by 
Eas. Bay Oiscricc, we wi.l impose che various environmencal 
m. iga.ion condiciona indicaeed m Appendix G, including che 
spe...i. mitigation condition relative to East Bay Distric-
imitigation eondition .19). 

a f i ^ L " ^ Sacramento. Wieh respecc eo ehe conccms raiaed by 
^ ! : : * ? ? " " ' **' " i l l iinpose ehe various environmencal micigaeien 
conditions indicated m Appendix G. s-i-iwn 

pr^rri. With reapect to Or/DOT'e firat condition 
(monitor competition in the Central Corridor), we note chac chc 
-h!f*''2' cendicio.n we have impoaed will allow us Co L j ! ^ : 
^ ^ ! . t , ! - t ^ respecc eo Or/DOT'e aecond condicion (coimnenL an 
i ! r L r - L * ! i ! L " ! ! ! ! " " ' "'^^ • - ''^^ " nee a 

Idlftgf Tnr 1̂TWC- Pre-merger, much of Idaho is rail-aerved 
exclusively by OT; pose-merger, much of IdahTwill b! Li*-!!!ved 
exclusively by OT/SP. We ara chcrefera confid.nc c L c L i H ^ l t 
will noc cause cen?)ecicive haras m Idah'-. The BNSF PRA 
realize, may cauae mdirece haraa ce chojc Idaho shipperi new 
rail-served exclusively by OT; buc such indireee harSTTL 
essence, chc creacion of new coii^sccicivc opciona for ahippers row 
rail-served exclusively by BNSF bue noe for shippers <Lw 
rai.L-served exclusively by OT) are nee among ehe kinds ef 
cempeeicive harms chac our eondicionmg power i s meended co 
alleviace. We will cherefore deny IBC/IWCa condicions «i and 62 
(ccndicion «i weuid require approval of ehe MRL applicacion and 
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rtlaecd relief; condition «2 would require eh»<c BNSF be granted 
access co shippers now rail-aerved exclusively by OT) We will 
alio deny IBC/IWC'S condicion «3 (long-cera oversighc vis-6-vis 
captive ahippers ant'. OT/SP grain movemencs) . The problems chae 
eond.eion «3 are mcended co remedy (m essence, che problems of 
shi^jpers now capcive co OT) are noc merger-re:.aeed; neie.her ehe 
merger nor ehe BNSF agreement in general nor the BNSF PRA m 
particular will deprive any shipper of competitive options 
available to that shipper today 

tlSvtdM- We will deny PSCN'a conditions Sl and #3; chese 
"open acceas- condicions provide a solueien eieher ee s problem 
cha: does noc cxisc (becauae che eondiCiens we have impoaed will 
adequaeely preserve che r a i l eompecicion chae cxiscs eoday m 
Nevada) or eo a problem chac is noc a conaequence of ehe merger 
(because chese condicions would creace new r a i l compecicion far 
beyond ehat which cx-^es eoday). We will deny PSCN's condicion 
«2; che eompensacion arrangemencs provided for m ehe BNSF 
agreement will allow for sufficient competition. We will deny 
PSCN'S condition .4.; providing tim«ly r..pon... to mquirie. 
migr: be a good buameas practice, but i t has no connection to 
t.ne merger. 

With respect to PSCN's conditions «4b and «5, and alao with 
respect tc tne concem.s raised by Reno, Fe:-nley, and 
Winnem,jcca/Humboldt, we will impose the following environmental 
ritigaiicr conditions indicated m Appendix 0: mitigation 
conditions S3, .4, .5, «7, at. «12, «15. tl6, .17, «18. ar.d 822. 

^6<"gll w* note, with respect to Ka/DOT's condition «l 
tra: U? nas represented that i t may lease, but does not intend to 
se.., t.he Pueblo lme, and that, i f either a lease or a aale is 
.*.:"!. fi"?*^' *̂ "-11 "ork with Kansas to enaure quality aervice. 
-•" S r - i j . at 273. 

We Will deny Ka/DOT's condition S2. Pest-merger, Wichita 
w— bene-i: from vigorous competieion becween UP/SP and BNSF. 

Witr respect to Ka/DOT's condition «3, and also with respe— 
tc tre concems raised by Scdgwick/Wichica, we will impoae ehe 
• cowing environmentel mitig.tion conditions mdicat.d m 
Apperoix G: mitigation condition. .18 and «23. 

With re.pect tc the concem. r.i..d by Abil.ne we wiil 
impose the fcllowmg environmental mitigation conditions 
irsicated m ppendix G: mitigation condition .18. 

ffimcfgCB,- Mn/SST. We will deny Mn/DOT's conditions «i 
and .3; the problems the.e condition, .erx to .olve are nic 

merger-relaced. We will deny Mn/DOT'a cond-cion .4; wc believe 
t.nae che eondicuna we have impoezi ;...>-i-n will .crangchen, ee 
some exeenc, che BNSF er.ck.g. righe.) will .d.qu.ccly preeerve 
the r . i l eompecicion ch.e .xi.c. cod.y in ehe Souch Central/SP 
East region and m the Central Corrider, and chreughouc che We.e 
We Will alao d.ny Mn/OOT'. condicion 85; eh. .pplieable law 
-already providea numereua proeeeeiena regarding abandonmene. and 
.ine aalea," fliLifil. alip op. ae lOl; and ecndieien 65, insofar as 
i : relace. eo labor proe.eeion, implic.ec. . maccer beeeer dealc 
wich under che labor proeeceive condicion. impoaed in t h i . 
proceeding. 

"iSt.inJZBn; ua/DOT. We think ic .pprepri.ee ce'nocc ehae 
'.he oversignt condition we have impoaed is akm to ehe condicion 
sougnt by Wa/DOT. 
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llUii. We Will deny the conditions rought by Govemer 
Leavitt. Condition .1 (a reduction in tJ.e BNSF tracxage riahts 
fees) I . unneccary; we believe chac ehe eompenaaeien 
arrangemene. provid.d for m ehe BNSF .g:eemenc will allow for 
auffieienc competition. Condition 82 (m e.s.nc., that OT/SP 
rates m Utah be linked tc rates m •compr-titive" marketa) i s 
likewise unnecessary because ehe merger will nec reduce 
compecieive opcions for any Ucah shipper; and condicion «2 i s 
overbroad and noe merger-related insofar as i t i s intended to 
apply to ahippers now rail-served exclusively either by UP or by 
SP. Condition .3 (establish oversight for at least 15 years) 
envisions an oversight regime lasting far longer than we hope 

i l l be neceasary. 

rtusti nrut§. 
Uaited States Department ef Ju.t,-,.. w, denying, for 

reaaons provided eleewhere m this decision, DOJ's conditions t l 
and 82 (South Central/SP Ea.t and Central Ceraidor divc.titur.. 
respectively), ŵ  are also denying DOJ'. condition 63 that we 
require applicants to divest suffici.nt line, to pr..erve a third 
mdependen: competitor between Los Angeles and the eaatem 
gateways, par.icularly Chicago. Applicants and DOJ agree that 
t.ne -arges: 3-to-2 traffic flow is Los Angeles-Chicago mteraodal 
-ra..ic wC.s numoers confira that BNSF's premium aerviee 
currently dominates these movements. BNSF's share of mteraodal 
rai. tra.fic ir this corridor is over 50*. We believe 
app.icants' plan to aasigr most expedited, service sensitive 
ir.ermoda. and automotive traffic to SP'« Tucumcan Lin. and meat 
s.ower manif.st t r . f f i c to UP'. Central "-rridor Lme will 
IzTiZ. "'ort tiiezziva competition to BNSK for a l l traffic movmg 
oetween Los Angeies and the St. Louis and Chicago gateways 
snippers and numerous other affected Califomia parties agree 
nemarxatiy, DOJ, ale: e among the majer parties, has concluded 
.r.a competitive hara to this traffic i . .o significant that i t 
-a.. o...y oe cur.d by divestiture of one of applicants' Los 
Arae.es to Chicago routings. We strongly disagree. 

sr'v.'"r.i?i'!.'^fcf^g*''""' TnnSBQriBTim. DOT seek.: m 
i : ! . : ? - - ; '̂ •n:ra../S? Ea.t r.gion, a divestiture; and. in toe 
: iSL^*"*"' •̂ *̂***' • •trengthenmg of the BNSF trackage 
......s ,JC. f preferred condition) er a divestiture (OOT's back­
up csn-ition-. With respect to the South Central/SP East region 
-!-*-*.,^'nyi"3. for reason, provided eleewhere m th i . deci.ion 
... s divestifure condition. With reirpect to the Central 

"* conditioning the merger by atrcngthening the 
BNSr .racxage right, much m the faahion that DOT ha. .ugge.ted-
we are pre.ervmg build-m/build-out and tran.loadmg opflon. 
a.ong the entire .treteh ef tr.ek.ge right, wichoue Lme limie• 
we are requiring OT/SP co open i c . concLcc. wich .hipp!r. L i l l 

L!LL!Si'r!!.^! BNSF .cc... e= 50% of ch. voiuŜ  LS w!" 
! I 1 ^"'"^ over.ighc pree.dure chac, i f fucure evcnc. 
require, may resulc m a diveseicure er a eranafer of er!ckaa! 
righes eo anocher railroad, aa necessary. tracxage 

••^•.f!5*r^?^t?'"'[''' ^ ^ r r j K n \ af nrfrntr OOCs concerns are 
ii!^'^«ir I M f " " ' i mseallaciona: Red River 
Army Depec and Lone Sear Army Ammunieion Plane, both at Defenae 

S o c f ' * S ' i^Tn!!""- ^ "•'^if"9' ^'^'P* Depee i ! ' 
Lyoch CA; and Defense Depec Tracy, ae Lathrop, CA Wieh reeoect 
to Red River Army Oepoe and Lone Scar ArmyliLnieien P l L e ^ 

8. ef Che BNSF agreemenc (che omnibus elauae); and Chae 
applieancs have mdicaced ehae BNSF eraffic movmg frem/eo chese 
two f a c i l i e i t s will be moved by OT/SP becween Definsc and 
I V l l T ' - r J i ! ' ^ ^ ' ^ ' " •* "^'^ "'P*" to sierra L S y Oepoe, 
we noee: that applicants have represented chac ehis facilicy is 
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!!!L!f ^ f * " " n 81 of the BNSF agreement (the omnibus 
ciauae); and that applicants have indicated that BNSF ci-n. 
CO serve Herleng via trackage rig.hts. di-ectly piikinl un !nH 
l l l l l l l o l l ' ^ ' U ' T p ^ l V V ' l l ^ ' 'S -'h'̂ """ ti'LJ^iLlnd^foe'^Lr 

"r!L̂ rLLer̂ !.̂ !L!LrbrLLL!̂ !̂ 11be'LLL!L̂ ^̂ ^ -
sapp..emental agreement dated June 27, 1996 ••cond 

A*AMDONKEMTS AND DISCOKTIMBAMCES. As mdicat.d . a r l i e r 
applicants seek .uthorization to abandon or to ! b ! L ! ! . i ! 
di.contmue oper.tions ever, 17 l in!^;!Sm.Ls L I ^ t J L l 
approximately 584 miles. MPRR seeks t ^ ^ a i L n 1I2 ! ! i l c s -n 
Colorado. 40.24 miles m Kansas, 28.7 « i i „ m A r k L L ! ! 5 
miles m Louisiana, and 7.s mile, m Texa. OTW ! ! ! ! ! ' t ! 
! ^ ? « ° ? *Z f ' / ' ^ " I l l inois , 12 m i l . , m Ut!h. !!d lO 08 
miles in California. SPT aeeks to ahandon 178.1 miles m 
Coiorade, 85.5 miles m California, and 23.03 mi l ! , ! ! T!xas. 

notiee was properly given and, in Decision Nc 9 
! ! i ^ ! L ? L n f ^ • " • P f d the abandLmiL " 
t!?^^ ! - L i ! L n ! ' - ' * " • ' " " '"f •'ioPted a procedural scnedale m 
h : ! , P "!°*ng- • Because the aoandonment proposals were 
eorditioned or consummation of the merger, the i V s t a t i d -r 
i " a - - ' L L c e ' w i ^ ! ' . ^ ' ' .̂ .̂ndonment r e ? u L t i " L i l i L " p L e i ! s e d 
tn.^-'nl ! - ! . overall merger procedural schedule rathe-
L ! " - L L n ! " - ; " " ••--•cUfhed m section 10904 and it o L 
f ' ? - : * r ? n s . Decision No. 9, slip op. at 9-l0; *ee OTZSKT 
Lisrde - ' -h ! ' 'mL! t ! I f - " c o r d . L r e e o m p l e t f S n S V ^ i u now 

^ W f ^ ^ ^ ^^Li-t!L!- !LSs!e!rj-fL-* 
-verneae -raffic, and applicanta insist, with reeo.— r« l.Zw 

-L!Ld*L !̂L*Lî !!rL!LdL*LS*LL!riLL^ 

the B ^ L :*glirmLt"datrd"stpr •25=-r9-9̂ 5 ' ' L f i i \ S " i r . L ' d ^ ° ' 
2-to-l point m section 81, L s amended iy L c c L n L of L . * ' * 
.upplemeneal agreemenc daced Nov. le, 9̂95 i L L f u L h ! r 
J:^!'2*? 1:9f!"'S! ! L ! L ' ' ! .uppleme!c!l'!gj!!;!L daced June 27, 1596. We expect, however, that aeolicanc. win .^h--

LLtmnLr*'"'*'*"""°" '"^^ S S e t " L " e : ! L d ' 2 ? * " 
t 

ar. nl'Im-I^t^*'!-*"*"^ nece..«ry, the.e abandonmene proceeding, 
are deemed ec be investigations under 49 U.S.C. 10904 and 49 CFH 

^ :r!?' " exemption proceedings under 49 U.S.C. 10505 and 49 c r i ^ 
*121 or 1152. as applicable. » = *no as CFR 
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. t 

following discussion of specific abandonment auchoricy being 
aoughc by applieancs. 

Neciees ef taaaptiea. As noted, applicants have filed seven 
abandonmene neciees of exempvion'" under 4 9 CFR 1152 SuJbparc F. 
The nocices eeek eo invoke che 2-year ouc-of-service claas 
exempcion codified ae 49 CFR 1152.50, pursuanc ee which an 
abandonmene or diaconcinuanee of service er eraekage nghes is 
exempc if ehe earner cereifies ch. ne local cralfie has moved 
ov.r che line for at least 2 yeaxs :nat any overhead traffic on 
.ne imc can be rerouted over other lines, and ehae no formal 
complame filed by a uaer of ra i l aervice en the line (er a atate 
or local government entity acting on behalf ef such user) 
regardmg ceeaation of aerviee ever the lme either ia pending 
with the Board or any U.S. Distnct Court er has been decided m 
fsvor ef the complais.anc wichm chc 2-year period. 

No mdividual findings under 49 U.S.C. 1050S arc neeeaaary 
as to these seven no.ices because these lines f a l l within the 
class of lines cxcmteed by 49 CFR 1152 Sutparc F. According co 
applieancs, there has been no loeal traffic on the lines for 2 
years and any overnead traffic en tne lme can be rerouted over 
otnei li.nes. 

Only one of the r.otiees. Docket No. AB-3 (Sub-No. 132X), has 
received any protests. The Harvey County Board of Commiaaioners, 
tne HCJDC, and Rep. Boston aubmitted commencs m opposieion, 
alleging that the abandonment of the whitewater-Ne»rcen line m 
Kansas will have adverse economic consequences. Proeesesnes did 
no: contradict MPRR's eoncencion ehae che lme .has had no loeal 
traffic for 2 years and thac che lme m a l l oeher respcecs 
^-.^aiifies for the class exemption. Nor did they a-ldrcss chc 
revocation c n t e n a m aection 10505. 

These exemptions will be effective on September 11. 1996 
'.unless stayed pending reeonaideration) . Petitions co scay and 
formal expressions of intent to file an offer ef financial 
assistance under 45 CFR 1152.27(c) (2) must be filed by Aigust 22, 
:99e. and petitions to reopen must be filed by SeptcK-ber 3, 1996. 
Because the notices were previously conditioned on tĥ.« "mrger, 
wricn has now been approved, we will, consistent wiih our 
rea-iatiens, publish notice m the Federal Register. 

Peeitieae for Kxemptlan. As noeed, applieancs have filed 
six aoandonment petitions for exemption.'" Our denial of ehe 

MPRR has filed cwo neciees of exeoqseion: Dockec Mes. 
AB-3 (Sub-Ne. 132X) (Neweon-Whitewater, KS); and AB-3 
(Sub-No. 134X) (Troupe-Whitehou.e, TX). OTRR ha. f i l . d four 
notice of e-'smption: Doeket Nos. AB-33 (Sub-Nc. 93X) (Whiccier 
J'UACcion-Colima Junceion, CA) , AB-3?. (Sub-No. 94X) (Magnolia 
Tower-Melrose, CA); AS-;-3 (S'lb-No. 97X) (DeCamp-Edwardavillc, 
ID; and A8-33 (Sub-Nc. 99X) (Licel. Mouneam Junceier.-Lice 1. 
Mouneam. UT) . SPT has filed one nocice ef exempcion: Oecxec 
No. AB-12 (Sub-No. 187X) (Seabrook-San Leon, TX). 

MPRR ha. filed two abandonmene pecicion.: Oeekec Me. 
AB-3 (Sub-Mo. 129X) (Gurdon-Camden. AR); and Dockec Me. AB-3 
(Sub-No. 133X) (Iowa Junccion-Manche.ter, LA). SPT hie filed 
t.hree abandonment petition..- Docket No. AB-:i2 (Sub-No. 1B9X) 
(S.ge-Leadville, CO) and Docket No. .\B-8 (Su)>-No. 36X) (related 
diecontmuance); Doeket No. AB-12 (Sub-No. i84X) (Wendel-Aleuraa, 
CAI; and Doeket No. AB-12 (Sub-No. 1B5X) (Suman-Bryan (Benehlcy), 
TX). OTRR ha. filed one abandonment petition: Dockec Nc. AB-33 
ISub-Nc. 98X) (Edwardaviiie-Madiaon. ILl . 
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petition in Doeket No. AB-l."! (Sub-No. 189X) will be addrc.cd m 
our di.cu..ion with the abandonment application below regardmg 
the Tenneaaee Paaa Line. We will grant the other five 
abandonment petitions fnr cxe-nptions. 

Under 49 U.S.C. 10903-04, a r a i l line may not be abandon-d 
Without pnor approval. Under 4 0 U.S.C. 10505, however we muat 
exempt a transaction from regulation when we find that: 
(1) applicatien of the statutory- abandonment proviaiona is nec 
necessary Co carry out the r a i l cransportation policy of 
49 U.S.C. lOlOla; and (2) either (a) the particular abandonment 
or diacontmuance is of limited atope, er (b) the application ef 
the atatutory abandonment provisions is nor needed te protect 
shippers from the abuse of market power. 

Detailed seratmy i s net necesssrj' te carry eut ehe r a i l 
cransporcs-ion policy. By mmimizmg t.he admmiscrscive expense 
of filing abandonment applicacions, chese cxempeions will 
expedice regulscery decisions and re luce regulaeory bamera eo 
exit^ 49 U.S.C. I0l0la(2) and (7). By allowing applicants to 
avoid the expense ef retaining and maintaining Imea that 
grrtrate l i t t l e or no traffic and to apply their assets more 
p: sductively elsewnere on the system, these cxempeions will 
.ester so-jnd economic condicions and eneourage efficiene 
managemen:. 49 U.S.C. :ci01a(3), (5), and (10). Oeher aspeccs 
c. the r a i l transportation policy are net affected adveraely. 

Regulation is not necessary to protect shippers from an 
abuse ef market power because a l l overhead traffic will be 
rerc-jted, and recurring traffic will have viable altemative 
transportatItn options a-^ailable. Only one ef the.e proceedinga 
Docxet No. AB-3 (Sub-No. 129X), received a protest, which was 
.i.ed oy a shipper wno had made only one shipment m thf. last 5 
years, and whe, applicants contend, has a transportation 
a-ternative available to i t . ' " No shippers are opposing the 
ether acanaonment petitions.'" ' 

Given our findings regardi.ng the probable effecc of chc 
transacticns on marxet pcver. we need nor deteraine whether the 
transactions are of limited acope. Mevcrth*le.s, we note that 
-cjr o. these five proposed abandonments mvdve r a i l lines 
ranging .rem 8.5 miles to 28.7 miles m a single .itate with 

'" The Reader Railroad, a nencoimnon earrier tourist 
railroad, objected te tre abandonment. According to applicants 
.no--'ever, i t has made only one ehipment (a steam locomotive en a' 
.-atcar) m the last 5 years; and this is the only leesl traffic 
tnat moved en the line. Applicants submit that such occasional 
•.movements of railroad equipment can be handled by 'lowbev' 
trucks. ' 

In Docxet No. AS-12 (Sub-No. 185X), the Cicy of Colleje 
scacion raised conccms aboue ricgacive impaces the prepoaed 
aoandcnment Cu,.!̂  have on rorehweaeem Brazoa Councy and che CiCy 
of Bryan. Iea oppoaicion focuacs only on general allcgaciona of 
poasible hara eo ehe local area. 

In Dockec No. AB-12 (Sub-No. 184X), CPUC, Or/DOT. Lateen 
Susanville, Hedoc, and Aleuraa oppose chc proposed abardi>nmenc of 
Che Modoe Lme. A. .pplicane. peine ouc, however, no .hipper. 
thac uae this line to ongmace or ceramace eraffic'havc oppose'* 
tne abandonment. Also, spplicante are not proposing eo abandon 
ir Alturas (the abandonmont limit is about 10 miles soui.n of ehe 
area) and chc conccms abtue chc Sierra Army Oepoe ae Herleng are 
unfounded because Herlong i s noe wiehin the abandonmene limics. 
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ra!l^!m!''!n '""̂  '̂ "̂  ""• involves 85.5 mil., of 
rai - i i n . m • .mgie ettce wich no recurring loeal eraffic. 

^Lii!fLL*" -̂-̂ ^^^^^ 
1996, and pecicion. ce r.ep.n mu.t b. f i . . d by S . ; L S L r T !996: 

been f ? i J d * L ^ ! ! ! i m . ^ ! f L 5 ° " * ^ abandonment applieationa have 
m!rLr Th^L h V * * * " ^ ^ * contingent upon approval of the 
by I * »' (Sr d ^ r ! i f̂ "̂** ̂  •»«* °ne hiX been f i led 
Tsub-No I M T l ! ? ' L ° 1 •PPlic^eien m Dockec No. AB-12 
« S i o L illLw L ^ . ^ * t ' T e n n e s s e e P . . . Lme 
! ! ! ' ; ! 2 : , ^ : 1'-'̂  '^•nt the oeher chree abandonmcne 
app-ications, each of which has received some fera o f ^ J S L i t i o n . 

4 9 u T c 'msDs^T."!"'*!"* govemmg an abandonment, under 
r L ^ . : 10903, IS whether the present er future public 
! L - ! L ! ! ! t •"^necessity require er perait Ch. L S i i ! I 

!!LiL! La- il LL'!!"!??"*"'- " "noppo..d, 4? Ŝ s.c 10904(b) 
c ! r - . ' i L t . L - ^ ^ , r ! •n • f f ira .c ive finding end i . .uc a 
cer. . . icace pcraiccing ehe abandonmene. Ocherwiae we muat w..»h 

t.h! pL!L-*Ld'f:t" •'̂ p̂p"- •nd cSii!!ier!.̂ Lm!c' 
rm!o« !! ;« burden ehat continued operation could 
^ Z ! ! L J L - ! ! ''f7^^"'c ^nter.t.te =o«m!;ee. g!l!!!^n v 
: ' j : ; ! r j J / ^ ; . 7̂̂  U.S. 153 (I926I. E . . . n t i a l l y , th i . mvolva. • 
h i ^ i i "f^ -h.ther, and to what degree, che . h l i p i L wi l l L 
harmed if ra i l aervice is no longe:- av .Uabl . For an 
! L ' L r a ' L l l t i ' ' ' ' ' ' ° \ ' ° ^ •^«" '̂='' P r o L i L n c I L i e ahow chae 

^ r a L u L n f ! ' ' ! , ! " ' ^ eemmunici.» eucweigh. Che demon.cr.Ld 
e^thi i * L S I L L L ! > * f f ! L ! . " T " * eencmu.d ep.r.cion 
A«- • . T.̂  g en narr. 735 F.2d 1059 "Sch cir. i984). 

---1 ies. NO one f.eeor i . eonclu.iv.. 

131 ^^FlfHelx!T3''.i:;?^ f K l l l i l ' . in Deck.c No. AB-3 (Sub-No. 
E-*da.r^-^ . ''X •FPlic.Cion CO abandon le. 31 2S-mile Hoo.-
Diw - ! L L - t '^l •'nPr.c.d Docket No. L-S tSub-N! ITT 
?i.S !! w 11 L!!t't!!LL'L""''*'» oper.Len. ev!r ih. 
wl-• i . , L i L ? ! ! f ^ ! - * •^«*onment and ehe discencmuancc. w. 

:̂iinL'!rL!.L*c"aiL̂ L*c!LiTLL:"'̂ ^ "° 
Tram operacions. Pnor eo Occu»-er 16 199^ th- u 

y t n p s i per week. The cram origmaced ac Herirgeon, 

(Hope-Bridgepore. KS) and Dockec No. AB-8 (sL-No 3?)' i l l ' , r ^ disconemuance) OTHR f i i . n >- . C - ^ isun-wo. 37) (reliced 
KC. AB-33 ( S L I N O . ^ " 5BJ!?-"r!?;"'*iT"' •PP̂ "*'̂ °̂'» ^ t̂ Ĉ ^̂ t 
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KS, operated over che subject line to Hoisington KS and 
f!«"'2L»° '<«rington the following day. Effective (October 16 
1995, HPltR replaced this operation with a local tram aa.iLm!it 
oper.tm, chr.e cycle. . week from H.n.mgtL L B ! i L ! ! ! r r ^ " 
Salina ard retum, with Bndgepon-Hope aide trip, a! ra?^L!d. 

In accordance with a waiver granted in Deciaion No 3 
! ! n ! L ! L n ? r ! ? ^ ' ' •PPl"*nt« ?rovid.d m f o r L t L n 
rei.tmg only to local train aervice by HPRR. ORCW doe. not 
origm.te or teramete t r . f f i c en the line. Fara producta are 
Che principal commedieie. .hipped over ehe line. For Chc ehr!e 
eignificanc «hipp«r./receiver. on chc subjecc line, 77 L r l L d ! 
were shipped in 1993 and 220 carloada m 1994. Poi che mLc 
t ^ l t ^ L ^ f L i t ^ r S ^ ' ^ J ^ ^ ^ * * ^ * (January 1, 1995. through June 30, 
1995), •cecal of only five carloada were shipped. ABBlicanea' 
projecced forecast year eraffic of 190 carleadi L n« 
challenged. 

. n „ . , " ' ^ *• •*"^ m ehe fellowing cable, 
applicants estimate thac. for the forecast year Novemoer 1 1995 

!' « « ! L ! , t h a t can be avoided by abandonment and ei!a!tio! 
Applieancs' revenue and cose escimaces, inelLmg 

recum on vaiue, are not contested. We summarize chem as 

Tocai Revenue 
Tetal On-Branch Costs 
Total Off-Branch Costs 
Total Avoidable Costs 
Avoidable Loss, Excluding 
Retum. on Vaiue 

Returr or Value 
Avoidable Loss. Including 
Ret-am on Value 

S219.915 

(Forecast Year) 

5167,384 

143.026 

Revenues. Total revenues for ehe forecast yaar are 
L r l L a ! " "»^'3B4. This is based on che L!em!nc ef 190 

o...,.'*^"^^* ^ " " r APPlicsnes' revenue and cose escimaces are 
based on a service frequency sversgmg one cyele L r * . ! r L L l 
cn-branch coses are cacimaced eo be $219,915: consis-m! 
primarily of maincenance-of-way ar.d scruceuri eoat. «f .«» 
Wich respecc co crack mainccnaire L ! t ! ^ " L ! i ! ! ! t ! ! L f « L ! 
normalized annual expenditure r i $5.950 p!r L f r L a ! ! m!?! t ! 
maintain the crack ac Fedcrr.i Railroad Ad!,ir.i!tLem! (mT 
L!!LL'e!!«r?' ~-tenance coses a s i e n . L T i i e h 

^.fiPPorcunicy Costs. R.eum en value i . ehe opporcuniey ee.c 
of Ch. rc.ourc.. commicc.d by che railroad ce p r o ^ r ! . - v L ! 
over Che line subjecc co abandonmene. OpporcuiieJ c!a!!^r! 
eseimaced ee be $581,921, compuced by muleiplymg eh! i!c!!!e 
r a i l pre-eax cose ef capical race fei 1994 of 18 3% by c L 
valuaeion ef road property ($3,044,544) dcdicaccd ce ehe L a i n 
r«!'ef°$l4!"?«""*' °"*'' "* •dju.cm, fer ! L l I 'S 

a«.,,."I ,tBc**'*^*'"!"* ''?*^* numbers co cake mco aecounc ehe 
Board's 1995 cose of capical dcteramacien, which resules in a 

(concmued. ..) 
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exeludf^^ i^ ' t t ' Applieancs projecc an avoidable less, 
! L t ! ?L!'̂ '̂ °"'"*"'̂ y 5143.026. Including opporcLicy 
L L L s c L ! ! ' " P"3'="** " approximacely $700, 000 L ^ L ' ^ 

1. .d!i!!fr - w transporeacion. Applieancs mdicace chac chere 
c! L ! ™ « •1""*"^« ran and mocer eranaporcacien availible 
i L ! ^ f! sbandonmenc. There are oeher BNSF and UP/SP 
i h ? ! L t «̂ !̂h*''?*- Aocording co applieanca, che principal 
ahipper on che lme. Agri-Producers, mdicaced m ies dLLvery 

":!L!!'e!'!Lt'* " —<» 

•his i m r f ! !i?**,!!™'-"̂ '*' ""'•»"• Applieancs concend chsc 
m L i 2!e! ^ei!!HfI^^^"*"' °^ trsnspertaeien necwork 
i2^",*,f"*,- According co applieancs, wheac i s ehe only 
T?ni ^ l ^ " ^ = ' ^ ' * " y P^^uced m cne area chac mL!s L ehe 

L i ! " ; m ! ^ ^ ° ' "̂̂ ^ • ' ••••• - h . a e ^ * ! r ! S . J j L e d 
« î H ! zt- l * n . ' . principal ahipper, Agri-Producer., 
.-led a notice ef mtent te participate without expressmo i 
position on the abandonment, and it f i led no e v i d e S ! ! ? L ocher 
•n:?e*L!i ^ L ' t i i ! ! : * ' I T '•'̂ ''"̂  Coo;.lL=!et I u e " J * ' m—v.ouai s.atemeni, but i t is a member of che Houncain-Plaina 
c-'^"Li'!!d'vt-L'l^^:" coalition wnich opposes c L " b L L ! i ! ! t . 
^--L- L ? Schwarz, alleges ehae crops would .no 
;iv!d . f ^ h ? " i " l * ^ * ! 'I'v^eor L t w L L L moved at higher eosts by motor carriers. 

Discussion and conclusions. The applicable c n t e n a weiah 
. ' ' r i r i i ^ ; ^ * - " ' ' ^ •̂ '•ndonment and d i . ? L t i n L ! c ! " L u L ' L 
- L ' i " i L / ? L i f incurring .u-^.tantial opportunity co.t.. 
.ne.e -a an allegation of mcrease.-l shipping eosts, but shmoera 
' s" L L i - ' ^ L u t T " " ' " '"W-'^ng i f IS cei„i;iL!l ^^'I^L 

•-se'-'^S! S! L ; inconvenience a.nd added expense, ehat by 
Z ' V : : T*:::."! insufficient to outweigh the detriment to the 
--!-*"=^ h! uneconomic and excess facilicies. We fmd 
...a., or ba-ance. che burden of operating this unprofitable lm. 
i i ^ : L ! ' - % * L - L ! L ' 5 L * " " u n s p ! e i f i e d " ! § I m L ! ! i * ' '"* expe..se .c shippers for using altemative transportation. 

c....??'̂ '?(;̂ 'ft ;I^;r'"^ "̂ "'̂  irnlnrt'̂ fli. m Docket NO. AB-3 
= to anandon its l22.4-mil. Towner-

i--.-. on L-ne. In the embr.e.d Doex.t No. AB-8 (Sub-No 38) 

t::; i^f^n ^̂ L"Lt!d*.!'? "%ht."̂ oJ!r.LL. 
-L-« r,;:̂i«!'- • • r l i . r , thi. abandonment gcnezated 
::;'"'!!..fPP°'"̂ °''' •It^ough relatively few of the opponint! 
app.leant, pomt out, are ahipper. who .etually u!. th! lm!' w. 
!*iir?'frLt!*o?̂ *"?°''~"' <i-̂ conciLi];c!** w;*wi'n*i..:! 
:.."LiL!'L nm!?y*LL"''' ""* 
servicTL !S!'?!L°!!:NA lLeê !!:n̂ !:Le=hr!'!!„.5!Li !riLai 
trams eperaemg chree cycles (six one-w!! ! n L " ! i r L i ! Th. 

HLL! "l̂ '̂lll't!' "p*""" tL'̂ !L?!!c !̂L d 
- ! ^ ^ f L recumed co Pueblo che following day. Loc!l 
aervice crams are operaced wieh one leeemetive: a^practi!! 
•pp.icante anticipate wi l l continue. I n \ c L ! L n ! c ' ^ " L § ! c i . i e n 
No. 3, .pplicant. provid.d th. r.v.nue and c e . t i n L r L L o ! t ! D R L ' ' S L i ' ! ! t ° ! " ^ ' " " ^ "'̂ 'y " t r a m ' ' I ! r ^ m ! ' S ' ^ ^ " DRGV. doe. not e n g m . t . or taramat. t ra f f i c en th. l m . 

'** (. . . continued) 
i n ^ ' t L " " °* - ' • " ' P"«*«ce. a ratum en value ef 
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th. i^n!"^ Jh*̂  barley are the principal commeditic. .hipped over 
Che lme. The coctl carloads shipped, for ehe 'iv. ehinC^.^.!! 
Che aubjece lme, m 1993 and I99rweie TL aL*!!* i J r l H d ! 

(!!S!!L"l'^••.!°'• '̂ "̂  "̂ "̂  "̂"'"̂  p'̂ '-̂ -i y*r"Lu!i?!'*'' 
c m l l l l ^ b -'-ne 30, 1995), a L e a l ef only 30 
i l r i l l V t y L r ' ! L f f ^ ! * l : ^ ^ ? r L ^ ^ " ^ ' ^ AppUcancs' p r i L L L d 

.ppliL*nLL*s!rLeTe^a^=Lr t^e 't^call L^L^Kc^"^ l^H,, 
!C!!^!hi°^?*'^'' ^""^ " - " ^ c on\h! U n ! ^ L icn!Lte 
avoidable lea... that can be avoided by abandonment a L e!!!!t!o! 
of operation.. Applie.nt.' co.t . . t i i i i c . . , in!T!Ln! r c L L L 
value, are noc conce.e.d. We .ummariz. chem a. f e l l L . 

Toc.l R.v.nue 
Tot.l On-Branch Co.t. 
Total Off-Branch Co.t. 
Total Avoidable Co.t. 
Avoidable Loas, Excluding 

Returr on Value 
Return or Value 
Avcidable Loss, Including 
Retum or Value 

$9^2,012 

{Forecast Ysar) 

$237,676 

811,404 

$2 ,^7j>. ? 22 

s- .<?'?!f^'"'^^ opporeunicy coses arc eaeimaced co be 

propercy (510.177,042) dedic.c.d Co eh! cr! ir o L L n o ! ! 
conduceed over ehe line .nd .dju.cmg f o r L " L ? § ! ! r L I of 
5 s .3» i . Th. gr . . c tr parc of che propercy value eoimitt-,! 
the oparacion of che line i . ehe ne° ^ v i L t a l L ^ T t L U 
!t1l4"o"55'"^=' " " " ^ - " ' ^ " ^ $ » . . l l ' ! 6 r " " L L L ' S l u e d 

''".'•ceed Losses. Applicsnes projecc an avoidable leaa 
excluding racum on value, ef $8-,l,404' Includm; racLn ! ! ' 

- * reseaeemenc ef cheee numbcr/i ee cake incc aeeoutit th. 
Board'. 199: eo.c ef capicU daccramacion, which raatlH^n ! 
s r * ; . ! ^ " * ' ° ' " " ^ " ^ P " = ' " c . . ' a r ^ e r a ! ^ i c ; c L ! Of 
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c L " L r i ! ! ! ! ' y ! ! ! . ' ' " ' * " * ' ^ " •Pproximaeely S2.6 million m 

, .AJteraacive -ransporcacion. Applieancs indicate th . . t h . , -
t l ! h ? ^ * " •le.macive r a i l and moiL cranaporLno! S ^ I l I S ! ! 
^^•2 iPP5" ««ter abandonmene. An alcemace OT i L ! ( L ! 
Kansaa-Pacific" lme) runs para.Hel co chis line to t h . L « , t h 

Running parallel co ehe line eo ehe souch i l eh! BNIF U n ! 
ch-ough Prowers Councy. According eo applieanc! s h m L L who 
c " ! r C ! ! f ! ! i L ' = ' ' ^ * ^ mdicac!? eh!?"ie l 2 ^ ? ! ! " a S L r a Chey %#ere usmg were coo numerous ce l ise . «.«iriBi-« 

t h , . f^i i fTT.*"" «^o<«njnjcy iateiests. As d-tscribed previously, 
Chis applicacion was vigorously opposed by shippers mdividuiis 
I m e ^ S ^ ' w i " - ? ^ « « " •rgue*^?Lc th. abaSd!!!ine of c L 

iê in"LML*t\L*̂ L'L'nL!.*""""= *"•" - '-^ 

shipp!?''iL'!iLL!?̂ .LL*i!!L'Lirb!:raS!e.LL̂ ^̂ ^̂ ^̂  
.gr....ment between the State of Colorado and OT * ! ! ! ! L v e noted 
earl ier , a letter of intent was signed by Govemer Rev R«^t !f 
Co-orade and Richard K Davidson, Chairmin of OT m L i ^ T L 

i : - ^ ! - , ^ ; ^'f" 5 y**' • ^ " ^ "•'•^•r I 'h i l ! oLer rail 

im.pa •'••^* ^^*t the abandonment wi l l have l i c - l . 

t t%::!! : ' '"^ •̂ •ndonment wil l caua* ne e l e v ! L r 

Applicants contend thac chera will be onlv . o itit, .i — i r neavv t-uek -i-.ff,,- r , - . - i i , oniy a 0.751 increaae 

::."'::::'::.ir 
Dimeti.,ioB u d eeaclu.ioBM. Th* l i n , i» inm,.T.,«« 

•ub.t . i i t i .a uid osportunitv = L i l y! i ! ! ? f ^ i ° ' V 
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protescancs, by using ehe Barr-Compre segmene a earner ceuld 
obtain 100% of the traffic and revenues on the Barr-Girard Line 
while maintaining and operating only about 70% of the lme We 
Will deny SPBCs aieemacive requesc for a parcial abandonmene 

• and we will grant applieancs' abandonmene applicacion. We will 
impose ehe requested leo-day public use condition. We will laaue 
a certificate of interim t r a i l uae i f no offer ef financial 
assistance is timely made. 

Tram opera:ions. The Barr-Girard Lme is part ef the 
foraer CNW's rouee from Chicago to St. Louis. Aa a result of Che 
OT/CNW consolidacion and the UP/SP consolidacion, ehe merged 
ayseem will have chree Chieago-Sc. Louis chrough rouees. Aa 
noeed, che proposed abandonmene resules frem a decision Co 
reroute a l l Chieago-St. Louis traffic from che foraer OIW rouee 
tc an allegedly auperior UP/SP north-aeuth route. Onr.e this 
Chrough crsffic is rerouced, applieancs believe chae coneinued 
operation of the Barr-Oirard Lme for only local traffic weuld be 
uneronom-: cal. Rerouemg will be effcceed by cxicmg ae Barr and 
opera-.ng under a crackage rights agreement over the IfcM line 
from Barr to Springfield, then operating ever the SP line from 
Springfield to St. Louis. 

Local train service on the Barr-Girard Lme over the past 
^ years has oeen provided by through trains operating daily m 
bctr directions. Du* te the very low volume of loeal traffic 
generated cy the lme, applicants belie-/e a sexvice frequency of 
one cycle pe- v<ek would be adequate i f the line were operated 
soie-y for loeal traffic In accordance with Decision No. 3. 
app.icants provided the revenue and cost information in the 
app.ication relating only to local tram aervice by OTRR. 

A joint protest by Springfield Plastic, Inc. (SpPl) and 
Erarst Consolidated, Inc. (BCD (again, collectively, SPBCi 
contests applicants' forecast year traffic estimates. Applicants 
c.aim tnat forecast year traffic will be the same as 1994 traffic 
or t.ne -me: 40 carloads cf polyethylene received by SpPl and 
3 canoads of anhydrous ammonia received by Brandt. SpPl claims 
-orecast year traffic will amount to 46 carloada, and BCI aubmita 
t.na: traffic will amount to 7 carloads. In applicanta' rebuttal 
statement, OT revises its forecast to accept BCI'a claim of 
_ car.oads, but OT maintains its projection of 40 carloads for 
SpF.. Spp. states that 18 carloads have been received in the 
- i r s : 4 months of the forecast year for an average of 4 carloads 
per m.onth.- Applying that average to the final 8 months of the 
-orecast year, skipping a month to account for an inventory 
cui.dup, SpPl adds an additional projected 28 carloada to the 16 
a.ready received te arrive at 46 carloads. OT contends that 
inventor/ buildup perieda are followed by downtums in activity 
that are more aubatantial than calculated by SpPl. OT examined 
f i l l I traffic statistics for the period 1994 through Febraary 
*"*.to determine if there were other 7.menth perieda in wnich 
h^^^^i^T" ' ' r * " * ^ ""^t^*** " •̂•"̂  28 cara (thramount proj!Led 
by spPl). For each of the 8-montn perieda fellowing theae 
examined, wayfcillmgi totaled just 20 cara. Therefore OT added 
-ne projected 20 carloada to the 18 already received to arrive at 
c original projection of 40 carloada for 
SpPl. We accept UP's analyiia beeau.e i t mor. .ccurately 
re.iect. actual carload volume m the recent paat. 

Revenue and cost data. The following table reflect, 
operation, over the Barr-Compro aegment, the .cen.rio mo.t 
favorable to proteatants. Applicants' estimates are ahown in the 
..rs: column of figures. Our restatement, based en arguments 
raiaed by pratestants, is shown m the second column ef figures 
App.icants estimate tnat fer the forecast yesr November 1, 1995," 
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throijgh October 31, 1996, local traffic on the subject lme will 
genc'-ate loses which can be avoided by abandcment and ceaaation 
of o'^rations. Applicants' cost estimates are baaed on a aervice 
frequency of only 4 0 cycles per year from Souch Pekm-Compro and 
recum. producing cecal revenues for che foreeasc year of 
$180,074. Tocai avoidable coses are eseimaced ae $289,076 
(including off-branch coses of 550,446) . Tocai reeum en value 
IS eseimaced ac $803,300. 

Tocai Revenue 
Total On-Brancn Coses 
Total Off-Brancn Costs 
Total Avoidable Costs 
Avoidable Loss, Excluding 

Rfjtum. on Value 
Retum on Value 
Avoidable Loss, Including 
Retum on Value 

Applicants' 
Estimates fer 

ForesBi; Ycur 
$180,074 
$238,630 

109,002 
BB3.3CQ 

STB' S 
Restated 

fflgtcBi; Ytir 

$191,676 
$170,075 
54.790 

22i,'it5 

33,189 
5<3.3B3 
£576.e72 

As discussed below, applicants' estimates of revenues and 
costs for the forecast year require restatement in light ef 
arguments raised by protestants. 

Revenues. Protestants claim that total SpPl revenues, hmeeC 
cn 95-ton minimum rates, were understated for the foreea.t year 
by S2,04C. Applicants agree with protestants bu: Iselieve, on 
further analysis, that the understatement m revenue is $2,358. 

For the additional traffic (10 carloads--^ for SpPl and 4 
for BCD that protestants estimate will Le moved over the lme, 
protestants calculate additional revenues of $42,270, based on 
average revenues per car of $4,227. As indicated above, we do 
not accept the additional 6 carloads for SpPl, and believe 
applicants' 40 carload figure is appropri.-ite. While accepting 
the additional 4 carloads for BCI, applicanta contend that, by 
using an average for both commodities instead of an average for 
each com.modity, protestants' per-car revenues are erroneoualy 
mgr. Applicants' analysis represent, a more refined approach 
trar SpPl-BCI's use of broad averages. Applicants have developed 
a rate for fertilizer shipped for BCI from Lawrence. KS, of 
S2S.63/ton. Applying the additional traffic ef four BCI carloada 
at $29.63/ton, applicanta computed additional revenuea of $9,244. 
We agr«e with applicants' analysis of che addicional revenuea. 
The forecaac year revenues %»ould chen be $191,676 ($160,074 
original escimaee •» $9,244 addicional ravenues from increaaed 
craffic $2,358 adjuscmene for SpPl craffic baaed en s.S ten 
minimum raees), as refleeced m ehe eeeond column of figures m 
ehe above cable. 

Avoidable Coses. Applieancs' eoae escimaces arc baaed en a 
servjce frequency .ver.gmg 40 cycle, per y.ar. Torwl on-branch 
coses ar. c.eimaecd co be $236,630. coDaisting primarily of 
maincenance-of-way and seracture coses ef $202,581 and 
eransporcaeien coses of $30,192. Proeescanes argue ehae 
transportation costs have been overstated because of an incorrece 
assumption by applicants that OTRR will operate chc aubjece line 
at tne FRA class 1 speed lim*t of 10 mph. Proeescanes concend 
that the appropnate apeed is ehae peraieeed fer FRA claaa 3 
traek (40 mph) . Applicants have preaented no evidence that the 
sueject lme cannot be operated at the higher speed. It is also 
unreasonable to assume that the crews weuld be required to 
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operate ar. leas than optimum operating sp^ds. We aeree with 
protestants At the higher spied, loLmLive hou!. i r ! o ! L t i o h 
would deereaae from 228 hour, to 72 locomotiv. hoL. ?h!! L ! l d 

• l7fo**!L'!*?*'"'""*°" "•inecna^L'ooiLLr 
« L 8 investment (ROD expenee for loeomoti!e! by 

With respect to crack maincenance ee.c., .pplicane.' 
e.timate of $202,581 i . eompn.ed of $119,936 for nonpregr.m 
maintenance for the Barr-Compro aegment, $69,263 for prol^!m 
mamtenance for the Barr-Compro ..gmenc, and $13,382 for 
nonprogram mameenanee en che Compro-Girard aegmenc. Preec.canc. 
argue ehae ehe Compro-Girard mameenanee ($13,362) should be 
elimmaced becauae chae segmene would be abandonee even i f 
aoandonmene ef chc Barr-Conqsro segmene were denied. Also the 
^w"^?!'?"^*,""^*"'^ ••rr-Compro program maintenance (569 263) 
ahould be elimmaced since ehe lme Is now classi-i!d ae ch! FRA 
class 3 level end .hould be allowed eo evolve ce ? i l c l ! . ! 1 ^ 
!,Jo^o?""9 "*^ne.nanee. The nonprogram mameenanee coses of 
5-19.936 are not coneesced and appear co be reaaonable We aoree 
T--' ? f f r ! L u 5 ! ! ! * ! i ' ' ' * ^-^jo-oirard nonprogram L L c e n L ! ! " * 
^ Z Z ' . J l l '"ould be elimmaced. In eheir rcbuecal scaeemene, 
Sif 7" •!r̂ !;!«*'"' """"'"̂  '"̂ "'̂  •" •^'•oluce «ini!Sm of 
v.r.u^ I ' ^ P " ' " ? mameenanee en che Barr-Compro aegmenc 

. ™ ! fPPl'^ofnt"' program mameenanee escimaee ef $69,263). We 
/ P ^ - ^ - n f revised lower mameenanee cose e i c i L c e . 

A ng.y cne revi.ed ma.necnance ee.c for ehe Barr-Conmro 
segment would be $142,658 annually ($119,936 for noLroe!!S 
SS^'irLr'm'f ~^ntin!ne!r"X'!'!!:id be SS 343 per mile, which is reaaonabl. for FRA claaa i track 
c L s * ' t L ' i ^ L " ^^""^'•<i •= • l«vel higher t h L ^ c.ass ., the lme requires no rehabilitation. 

*̂**̂  trackage righta payments te I4M 
should be creaced as an effaec to avoidable eosts beeaLe auch 
payments reduce the amount that would be a!v!! !! ! ^ ! ! ! ! ! t of the 
ao.naonment. Tr.ckage rights compenaacion co itS, h!!!vi! 
.-..-em.s Che movemenc of rerouced overhead Craffic, which ia 

N- l * r ! " L " e ! " L ! " t ' r L * - diecuaaid 'in ^ L ! L n 
ove-.Lr* - L f * f c F^in f? t l '••̂ *n»*« •nd coses aasociaced wich 

-«t-ic- Even If we were eo consider ehe erackaoe 
- Z f l : L f ' ^ ^ " ' - "̂'̂  • complete analysis we would alio L ! f co 
ZZZf: : revenues generaeed by ehe overhead craffic and Lher 
costs incurred m moving this traffic, aueh as fuel ind er!w 

b!-!!du-iS Tf̂ 'Ŝ tr!?' ^ •LiLim!S? L ; L not 
ee reduced if both the revenues and co.t. aa.oeiated wth 
cver.nead traffic and trackage nght. were consid!r!d. 

-* ^•••t^t^d tot.l .voidabl. coses ee rcflccc 'he 
adjuscmenes CO cranapercacion coses and mameenance-ef-i!! coaca 
discussed above. Theae adjuscmenes reduce force!!* year L -
branch avoidable coses from $238,630 co $170,075 off*L!!eh 
avoidable coses arc increaaed co $54,750 L r L e ' f o ? . L « ^ L to 
refleec ee.c. aaaeciae.d wieh eh. ferae.sc.d . d L i ! L ! ? " a n ! ! d ! 

C^orcuiiiey Coses. Opporeunicy coses a n eseimaced bv 
app-icanea ce be $803,300, compuced by muleiplymg th! !v!^aoc 
r a i l pre-tax cost ef cspital rate for 1994 of 18.3% by !h! ' 
vaiuacien ef road property ($4,155,986) dedicated to th! L a i n 

!o!! L'°L'2''?«"a"*'*Th''" edjusting fer . helSng le.s of $42,755."' The greater part of che propercy value 

]I0 
Applieancs used che ICC's 1994 cose of capical because 

was tne most current retum. when the application waa prepared. 
(continued...) 
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° operation of the line i s ehe nec salvaoe value 
of crack seraceure, which OTRR escimaces eo be $2,761 loo 
Anocher component is land, which applieanca value ae s i aio ooo 
Below we diacus. chase cwe componencs. 51,490,ooo. 

of ,i.'!!L*!^''*^T," Proeescanes argue chac ehe nec aalvage value 
!Ln e l L e f L r i i ! " ! , ' ! * ^ the Barr-compra ..gmenc would b! mo!« 
Chan efface by che $2.6 million i:jsc OTRR would incur ee uoorade 

OTM'crL!!!!*!L!!f ^ r ' " " ' ^ ' " •"'^ implsmcLaLonlP UPRR ciackage nghc. from Barr ee Springfi.ld aa a rasulc ef che 
i i J S j L ^ f L ' t h i ' B i ^ ' r ! ^ ' " " notLppLed, SMC a ! S ! i t L c 5!c aalvage fer ehe Barr-Compra segmene should be calculaced by 
T^i ^ ^ ' i r t " ' ! PPi"^""' nee salvage valu. fer ehi l l ! ! Sy^.6953 

Girard). Wc believe ehae cone, aasoeiac.d wieh upgr.dino 
!!i!^t!?,!!!"!f"°"* •f?''"" ^ included m thrnet silv.gc 
calculation, becauae the through traffic will be rerouted 
regardleas of wheeher ehe lm; ̂ s abandoned. Hercev!" i f we 
were CO con.id.r conscraction cos-.s fei- rerouting threigh 
ciaffic, ic would also be necessiry ee consider ehe savlLa 

I!*iv!L*Lĥ  f!'̂ !!"''̂ -̂ "5 p'-ot!«Lt! tn!! L f 
aalvage should be proraced eo cake inco aecounc c»"ac no 
GLL!''*"'L"."?"t-"'* »egmene becween Compro aid 
Girard .he reaulemg rescaced nec aalvage for ehe Barr-Cemero 
-me segment is $1,919,827 ($2,761,100 x 0.6953) con?)ro 

-.^.^ir*;""^ value - Applieancs escimaee land value for ehe Barr-
"P^ L^'!!-" be 51.4 90,000. Preec.canc. argue ehae, b!c!L! 
Z^.^.tt^.'^^' furnish propercy deeds, ic has filled eo prove c L 
q--a-ity of ics t i t l e . Furthermore, protestants s.y thac i« i L d 
vaiue IS no: sec ac zero, le should be p r e L L ! ! ! L g ^ i e L c ^ S 
: L . ° ? " ! ••ivage. Preeescanes failed eo L ! L r t y ^ 
spe.-.ic deeds to which OTRR incorrectly claimed fee ciele or to 
prov-de altemative property values. Bi-aLe !ppir!aL!' a!L!!e 
caie--ations and unit valuea appear te oe reasenabl! w! a!!!!! 
app-icants' land value. Furthiraore, w! a!!! ! r ! r o L s L n L ' 
^'^''^^"^ P""'^«9 Barr-Compro land val!! b ! L L ! IL!icancs 
d d nc: provide a aepara-,:e land value for chac segmene "P?"^'"^* 
Barr-Compro aegment will be valued at $1,036,016 (^Ijo,15* x 

• r e s t a t e d net salvage val-jc and land value la 
xs ' - 'nt^' l lf'"' ''!̂ *̂ 'S-*55,«*3'- Total valuaeion"! J!o5!rc! 
L i ! ' . v ! ,!o ;'?"^ng cap.-.eal ($3,998), mcome cax cenaeSu!ic!i 

^negative $99,112 and net liquidation value. Baaed en ?hr! 

v! L L l l o o ^ s ! " ? ! ^ ! ^ ' ^ ' ^ ^ " - ? " ^ "̂"̂  no«inal*LLr^^e! 
-hi fo« 5500,628 (computed by multiplying property valuaeion bv 
the 1995 pre-tax cost ef capital rate of 17 5%) Thi! m 
adjusted by a holding loas of $42,755 to prodLe s L L " r c c u m 
on value shown in che eeeond column ef thi t ! S l ! !f SM^Hs 

, Froj.eeed Losses. Applieancs projecc an avoidable loaa 
excluding recum on value, ef $109,002. Includme racLn !!' 
value, 1-.... ar. proj.cc.d ce be $912,302 m L!'f!!!L!c L a r 
A re.c.cemeac ef ehe.e number, u.mg che Bo.rd'! J S s ! ! ! t ^ 
capital dcteramacicf, and changes rLulemg Com argum!!!! raia.d 
?L!'''!!!i!S'! P'̂ *̂*""* ̂»»« tollewmg numblriT a ! ^ ! ! L ! l ! 

A ^^'•''^ opoorcuiicy coses, of $33,189 and losses 
includmg opporeun.iey coses, of $576,572 in ehe for!'!!* year 

"°!...coneinued) 

LL'L.ILLL"'*' '•'* *°*'̂ ' ' ^ • ^ » ^ -•pit.i 
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Aleemaeive eranspereacion. Proeescanes arc locaced ac 
compro which, according eo applieancs, is aboue 6 miles frem 

• ••3'"̂  Chicago-sprmgficld-Sc. Leuis eruck rouee 
SpPl claims Chae, i f ehe lme were abandoned, ic would i n L r !c 

• lease $100,000 m added freighc and handling chargea. BCDs c L c 
t fZoeiving shipmenes would allegedly increaae $10,000 per year 

If Che line were abandoned. Applieancs respond thac, i f SoPl 
-!* 'rail-to-truck transfer operation m the S.'.. Liuis aria 
Che addicional cose would be $66,480, which is allegedly a veiy 
amall portion of the company's profits. SpPl replies thac c h r 
increaaed costs would reduce SpPl's yearly profic oy 3.8% while 
ehe line's claimed operacmg loas is less chan 0.02% ef JP's nec 
income. 

f^fPP*'' •n'' community incereses. Proeescanes argue ehae ehe 
5110,000 increase m cose, for SpPl and BCI mdicaca. ehae chere 
would be aubscntial hara to local interests caused by an 
abandonment. The Economic Development Council fer Greater 
Springfield contends that che abandonmcne wilt cauae negacive 
economic impaces for any business chac relies heavily on r a i l 
service. Applieancs concend chat abar.denment will not have a 
significant effect on shipper and community mterests because the 
on.y snippers on the lme will not i.ncur Significant additional ' 
transportation charges. 

^ Discussion and conclusions. The applieable criteria weigh 
ir .avorof granting tne abandonment and denying the request fo-
a partial abandonment. We have restated che revenue and cost 
evioence based on the Barr-Compro aegment m the scenario most 

restatement, che avoidable 
-OSS IS S33,-89 based or revenues of 5191,676. When opporeunicv 
I t l ' L t ^ ' mcluded, Che cetal loss is S57s,s72. Alchoigh ehe 
a%_-aable losses are relacively low. chey amount to over $700 » 
car.oaa. Moreover, chere are large opporcuniey coses. There is 

- I ' J r . t * **• * significanc increase m traffic 

We recognize, and applieancs concede, Chac ehe shippers will 
experience mcreaatd coses. Boch che ICC and che Board have 
.ne.c. however, that the fact that shippers are likely te incur 
s.me -rconvenience a.id added expense is insufficient by itself to 
cu-weigr t.he detnmen-. to the public interest of continued 
operation of uncconemi- and excess faeilitiea. The situation in 
-ms proceeding i s unusual becauae the less to shippers i s 
approximately twice as groat as the avoidable loss ef $33 189 
As noted, however, when opportunity costs are mcluded, the 
' f ^ r ' i T i ^ i^over $575,000. Horeever, in considering the 
-act that only 47 cars are projected for the forecaat year 
app-icants' avoidable loss smounts to over $700 a car a 
sigr.ifleant aubsidy oy the carrier. 

wc therefore conclude that the burden en ehippare and 
communities resulting from abandonment is outweighed by che 
buraen in^iesed en OTRR and en ineerseaee commerce by che 
financial losses thac would result if OTRR were required co 
ccncmus ce operace chis lme. Given chese losses we muse 
conclude chac ehe line i s a burden on ineerseaee commerce, and we 
Wi-1 granc che abandonmcne. 

. Ttnntaatt P m 'wtnt AfeBfldanTrnri- SPT seeks ee abandon and 
discontinue operations over, and 5P.3H .eek. to di.cen^muc 
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oper ..Ciena over, cwo a.gm.nc. of ehe Tcnnc.ee Pa.. Line we 
L t L r f J ! ' - ? ? * •FPiications and petitions for exemption to the 

!L Lt!!i!i fL !LfH*"''""""r' "̂^̂  .ppuLtien 
ano petition for abandonment authority. Because we ar. m-.n-̂ na 
discontinuance authority, we will not con!!d!r L H l ! L ' ! ! L ! ! L 
or impo.e public use conditions. We will disiuis t L 
diseontinu.ne. i..ue. befere addre.smg che abandonmcne requeec. 
ehat s p " ^ " I i " " i : : " F ^ " " f f i ' - P̂gP̂  rTrtrirnv To eh. exeenc 
M!! 2 . • e r - / i c e in Dockec No. AB-12 (Sub-
,£v, ^^'^ •••'*• ^° di'concmue semce m AB-8 (Sub-No 
36X), we fmd thac SPT and DRGW have mce ehe criccna for 
diaconcinuanee exempcion.. 

Deeailed acruemy i . noc n.c....ry co carry ouc ehe r a i l 
eransporcaeien policy. By minimizing ehe admmiseraeive expense 
e. -iiing disconemuance applicacions, these excnscions will 
expedice regulaeory decisions and reduce regulaeory bamera co 
!^'L «» ̂'-S-C. 10101a(2) and (7). These «empeiin!^u L ! L r 
sound economic condicions and eneourage efficiene managemcne by 
a.iowmg Che carriers co discontinue uneconomic aervice on the 
lme. 49 U.S.C. lC101a(3», (5), and (10). Other aspect! of L e 
a^i transportation policy are not affected adversely r a i l 

abu 
0 me to 

*• neceasary to protect shippers frem an 
use of marxet power. Nc shipper that actually uaea the l i ' 

. . . i r . I ^ ! of,tera.mate traff ic has opposed the discontinuances. 
L " - * ; : vr* "^^or reeumng source of lecal t raf f i c 
! i - 'd !"* i 2^ w " salvaged rollmg stock and cargo frem tram 
if.ni L ' L e f u - i L ^* expected to be generated on the 

Giver our findings regarding the probable effect of the 
t t J ^ ' / V ' P""! ' - *" not deterame whether the -.an.a...ons are of limited scope. Nevertheless, we note that 

e'r'L"Ts"^s'r'^;i?of^^* 6 9.1 miles of line m a amglc state. l,r.3e. 49 . . S . C ^ 1C505, we will exempt from the prior approval 
I - ' - R ^ ' n " ° ' l " " - 0 « ' the d i a c o n t L u a L ! l " ^ L SP a..d „RGW of operations on the Sage-Malta-Leadville Lme. 

-f-ff-l"!'"";^:!:' grin-n- iBBliranrrji- TO the extent that 
•SB !!^ ni;^ u ••"^" ̂n Docxet No. AB-12 (Sub-No. 
-ee^ and DRGW aeeks tc discontinue service m AB-8 (Sub-No 39) 
-e find thac SPT a.nd DRGW have met the criteria f L 

the opposition to the abandonment and 
:- ..*PP-'^"'""* t*»e Malta-cafton City Lme are 

'Jll interested parties eoncemed about che reroutiig of traffic 
A.SO. the major shipper on the line, ACARCO, has expL!ied 
concem about the applieationa. «*pi-««.ea 

4 9 n P r *?!^o$°^ standard govemmg a diaconcinuanee under 
4 9 U.S.C. 10903 IS wheeher ehe preeenc er fueure public 
convenience and neceaaicy require or peraie ehe propoaed 
diseoncmjancc. As in abandonmene proceedings we^!t wei»h th. 
potential hara to affected ahippera «d c e i S S L c n . ^ L i L e ' L ! 
?n!'!!'i!'' ^ ^ " r '-̂ ^^ continued operacion !e!!S ! ! L ! J on 
-ne railroad and en mccracace eommerce. Color.dn ̂  r , .^Z^ °" 

•"** respeccively, filed applicacion. m Deek.t 
NOS. AB-12 (Sub-No. 188) and AB-8 (Sub-No. 39) for th! 
abandonmene and disconemuance of aennce over chc loF-mile 
v!i 1=*^?".^"^;, ̂ ° ̂ "̂*'- Petitions fer exempeioL m Oeekec 
Nos. AB-12 :£.b-No. 189X) and AB-8 (Sub-No. 36X) for Che 

LL S!T!!-L!!dv?iL""iri!L*^s-i-muc 
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271 U.S. 153 (1926). In chis proceeding, che reeord 
indieaces ehae che Malca-Cafton Ciey Lme is incurring aignificnc 
lo..e., described below. 

Tram operacic. . Pursuanc co Decision No. 3, applieanca 
provided mformacion relacmg only co loeal cram aerviee. 
Service eo ahipp.rs is usually provided by chrough cram, 
operacmg 7 day. per week. Minerala, chemicala, and acrap mecal 
are che principal commedieies shipped ever che lme. 

Due eo ehe very low volume of lecal eraffic generaeed by ehe 
line, a aervice frequency of one cyele per week irauld be adequace 
if che line were operated solely for local traffic. The eoeal 
carload, .hipped for ehe nine .ignific.nc shipper/r.ccivcr. on 
Che .ubjece lme in 1993 end 1994 were 574 and 528. respeccively. 
For cne most current partial year available (January 1, 1995, 
through June 30, 1995), a cecal ef 258 carloads (predeminancly 
m.merals) were shipp.d. Applic.ne.' pi'ejeeecd foreeasc year 
craffic of 492 ears is noc challenged. 

Revenue and cose data. As shovm in che following cable, 
applicants estimate that for the forecast year November 1, 1995, 
througn October 31, 1996, local traffic on the lme will generate 
avcidacie 'isses that car be avoided by abandonment and cessation 
cf operatlcns. Applicants' cos: estimates, including retum on 
vaiue, are not contested. We summarize them as follows: 

Totai Revenue 
Total Or-Branch Costs 
Totai Cff-Branch Costs 
Totai Avoidable Costs 
Avoidable Loss, Excluding 
Retum. on Value 

Return on Value 
Avoidable Loss. Including 

Return or Value 

$891,239 
916 —7-7 

(Forecast Year) 

$1,286,649 

520,367 

Revenues. Tetal revenues for the forecast year are 
prc:eciec to be 51,286,649. This is based on the movement of 
4 91 cars. 

Avoidable Coses. Tocai on-branch coses are eseimaced eo be 
5891,239, consiscmg largely of mameenanee-of-way and aeraeeure 
costs, estimated by applicants to be $555,114. With respect to 
chese crack maincenance coaes, applieancs escimaee a normalized 
annual expendieure ef $5,093 per mam crack mile eo maincam ehe 
track at FRA class 1 standards, excluding maintenance coses 
asseciaeed wich overhead craffic. Becauae ehe line is claasifled 
at a level higher than FRA claas 1, ne rehabilitation ia 
required. Review ef applicants' calculations indicates Chac ehe 
maincenance escimaee ef $555,114, and ehe quaneicies and unic 
coses used eo develop che escimaee, appear eo be reaaonable. 

epporeunicy Costs. Oppertunit. costs are estimated te be 
51,259,806, compuced by muleiplymg Che average r a i l pre-tax cost 
of capical race for 1994 of 18.3% by chc valuaeion ef raad 
propercy (56,809,017) dcdicaccd eo che crain operacions conduceed 
over che lme, and adjusting for a holding leas ef $13,758. The 
majority of the property value committed to ehe epcra*eien of the 
ime IS the net salvage value of traek structure, which .-.s 
estimated to be $7,079,625. Land is valued at $378,000. 
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Projected Losses and Estimated Subsidy. Applicants projecc 
an avoidable loss, excluding opporeunicy coses, of $520,367 
including opporeunicy coses, losses are projeeced eo be almoac 
51..million in ehe forecast year. A rc.caccment of cheae 

- numbers Co cake mco account our 1995 coat ef crpical 
deceramacion, which resules in a pre-eax cese of capical ef 
17,5%. produces oppircunicy coses ef $1,205,336. Leeaea 
including opporcuniey coses, would be approximacely $1 73 
million. 7 -

1 transportation. The main shipper served by ehe 
lme IS ASARCO, whose eraffic acceuncs fer 477 of che 492 
f!f;2? ? •"" '*nc ore projecced fer ehe foreeasc year. 
ASAKCC and SPT have discussed building a new cranslead facilicy 
ac a sice in chc Cafton Ciey area where ASARCO ceuld crack ehe ore 
tollewmg an abandonmcne oi discencmuancc ef service. ASARCO 
docs noc claim eransloading is infeasiblc er ehae ies mme %«uld 
noc be able eo operace. Ic does sugg-jc, however, ehae che new 
arranoemencs would nec be as sscisfaccery aa che currenc one. No 
ocher cuscomers who receive er ship craffic en chc line filed 
commencs. Applieancs concend chat trucking ef ore was eoimnen 
wner the area was much more heavily mined, and that i t ahould not 
be difficult to build a transloading fac i l i t y m Cafton City 
comparable to the -jne m Malta. 

Shipper itnd centnunicy mcciescs. As noeed, no shippers 
besides ASARCC filed commencs. CWAC argues chac chere la a much 
.nig.ner demand tor loeal anippmg than current traffic indicates 
App.icants c^aim that the .)rojected traffic i s unrealistic 
arguing that some ef the movements are bemg shipped by truck and 
that some of the movements originate or tcrainate ac Florence 

wnicr IS noc on che lme. 

Discussion and coneiusions. The applicable criecria weigh 
ir .avor of disconemuance. The ime is incurring heavy 
operating losses and claims of significantly mereaacd traff'c 

!*!" •^•tanciaced. Accordingly, che poeencial hari. eo 
s...ppers and communities from discontinuance of service is 
cutweigned by the burden on the earners and on intersesce 
com.merce .rem concmued operations, bcnh SPT and DRGW may 
eisccrtmue service over the subjirt line. 

&iar.i:nrer,u ng; grinrittf- in most situstions, the lack of 
L ^ - ^ L . ' K i ' r f S ' l;=tle local traffic, and significant losses 
over the Ma-ta-Cafton City Lme, diacussed above, would alao 
!B!-S^L!-?''*"U pecicion and chc applicacion co allow fot 
aoaraonment. Here, however, there i s a eignificant factor thac 
...-ita.cs agamsc grancmg abandonmene: mdicaeiena in che 
record chac ehe Moffat Tunnel Lme ms-' lack the eapacicy ee 
.handle overhead craffic rerouced from ehe Tennessee Pass Line. 

We have diacussed chie laauc earlier. Ie ia claa:- chae 
because ef che impercance ef ehis chrough rouee, permi'ieine ' 
aoandonment new would be incensisecnc wieh ehe r a i l 
transpertation policy, we will accordingly deny ehe petieion for 
exempcion eo che exeenc ic aeeks abandonmene auchoricy 
Moreover, becauae of queseions raised aboue chc abiliey ef che 
Moffat Tunnel Line eo handle che rerouced overhead crafx*- wc 
cannot fmd tha: ehe presenc er fucure public convenience aid 
necessiey permic che abandonmene ef che Halta-Caflon Ciey Lme 
We wil^ cherefore deny ehe abandonmcne applicacion ee the extet.<-
It seeks abandonment autherity. 
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2Jlle^Inter..t Condition., 

two T.nnee.ee Pa.. T,„. '•^^ noc le.ue . ciTU or NITL' 7Z. 

i«e end i8"r.'̂ !!!.:L w!''!!!*fr'*' '̂ '̂ •̂  NO.. VlJ^dL N!. 
pLL r̂e"u.L''LSL!""""*-"--̂ ^ •r-'Li!rgL!L^--L-r.^ only SL!!LL:;!!oL 
Uucxet NO. ^ [ , 2 (fL-No"'' l l l ^ ' ] ? ^ , •i^ra^e%"'-j!i;.^,T'r992')": 
proee:!inL"-"T"L'cr"t«r: f l l ^ ^" '""̂  "»>•' •Whe 
banking hfve been L " " * L L l ^ i t T ^ ^ t ^ ^ "JL'^ » " -nd r a i l 
villmgne., to ...ume f m . L ? ! r r ! ! o ^ ! L " ^ " ^ * ' * •t^temente ef 

«nd acknowledged eha? L ! of ! L L i ' ^ ] ^ '='*• "9*^t.-of-
f'uture reactivation for rai' .!ivr!! f^^^ta-of-way e.re .ubject to 
::52.29. Applicants h.v! md"!^L th!.""''''^*"" ''"̂ ^ 
negotiate t r . i l u.e -greemenL -liimgne.. to 

aoardor the li.ne orovrd.rt th ^f*' •PPlic.nts may fully 
•FFiicabie procLdLg ! r ! m!- %°!='^''"' ̂ '^°»-* ̂ n t L ^ 
ci t.he rig.hts-of-wiy^*L - r ! : - J 115,2.29(c) and (di . u , . 
icr railraad purpoLs P«rPOses is subject to r e s t o r . L on 

from '•Imrmt!!i!\L*i'̂ î %!!!! "r '̂ V''̂ ''' -*>•- P«"-
puo.ic.tior of the no-.Li ! ' e ! ! 2 ^ " « ! ^° "̂ ŷ '^ t . r 
- i wit.hir the 10-day o!n!d £s i f i i4 i Reg--.-.> 
= i exemption, addi-rLn!! traif L ! * ' " ! ^ PubiicatTSTtf g h i ' L L c e . 
•re directed te re.pond%!%'Lm"!rtL*n'"rrLL" ' ' ' * ' ' - ^ P ^ — 

pr=cei!;L!*Li*5 Ŝ 'LLyL* !?'!v!?'fL"? "•• 
assistance process undcr^9'u I * iol«*'^!!*'*' ^̂ '̂  «i«^neial 

?^ '̂ ^̂ AJ>*ii' • offers of finan'ia^ L . ^ l-^---2d 591 
r a i . ii.nes for continued ra i ' l l Z t t t . ''^""^^ '°̂ Aa) to acquire 
cperations take priormy ! L i " f l ^ t ! •"P'ldize r a i l 

o.i.y over -ntenm tr a i l u.e/rail banking and 

of chm d«! .m?'' i f"L'e?fet ' 'o"f*?mL'cral*i ° ' • — • 
-c le . The NITU. are bemg i . ! L ^ ! r L n S f ' c ^ L . ' L L ' c L ' J r ^ ^ 

for a i ' IndS^^rihc'y^ara lu l ing ' 'L"°n!a ' ! ' °"^° P'̂ ^Po-ed 

ILlz' °' '̂"̂  p*«̂ «' Lv!"Ld! !!l!!iL* 'r*'̂ "?* -̂ ^ •ny 
abandonmencs, applieanca are w-iu!! "''"••t«- For Colorado 
the Scate or any of i t s d!!rg;^iL %h!v"*^"*?'* ''^1 "•• ""h 
negotiate with ither part*!i'!!Lestrn!^ "Z^*" -Ulmg to 
abandcnmcnts so long L ^h! s t ! L !"?Ii!!L« Colorado 
Acplicants have also .ubmitted l!t-«r. i ! !! •''•••*>1«-
mdicatmg their willingness to L i S - f L t ! t ! ! ' ? " . ! " " * ' * " ' " 
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LTL pL'!erone^"d°u^rti"g'iL Hi 
(e) .nd (f). Finally, If che L L !! !O1H^..*' 1152.27(c), 

• P̂ ""**"*-**. the •bandinmenc !pDir!aeL! i r ̂ •*' 
abandonmene exempcion will b! dii!?«f2 °' P^ticien for 
Aleemacively, If a . a l ! un5!r c L " ! B ! ! L S " ^ ^ precluded, 
erail u.e may proc.ed. Procedure, doe. noc occur. 

.oughf̂ -ilî 'Lc SLmLL'̂ L!r"9*̂ '5%̂ "ô :L'"'' 
met the c r i t e n . fer impe.mg . p L l f e u L ^ J S ' " ' ^^*y 
roccifying: ( i , the c e i d i e i L . S ^ J t (2) ll^^l^tt'' ^ 
of Che condicion; (3) the rwriod t i - J i the public la^reancc 
would be •ff .ecive; L d ( 4 r L ! f i f f c ! t ? ! n ' ? ' ' " '̂t''̂  condicion 
«s CFR 1152.28(a) (?) . A c L r d m L 5 ! t?o at"" P«riod. 
condition wil l be impo..d L Dofkl; L l l ^ y P"^lic us. 
AB-12 (Sub-Nos. ie4X) !nd i s 3? ?c w"- <Sub-Me. 133X) , 
so-day public u . : e L d i ! m n * * i . " p i ? S i r L v r ' ' * 
i..ued m Docket Nos. AS-3 Sub-S! •.."'"••^•«*' ^ 
18SX and 187X). isub-No. 134X) and AB-12 (Sub-Nos. 

Madison County Transit and R'̂'- ..k t h — 
•nd p-ubiie use conditions L r a L n ! d of Ln"! ^"^1* Ace 
carrier consummates che abanLL?!- w! S*^* 
requescs. m issuing eh! N'TO! ! ; ' ^ , " l l , '̂ •ny these 
use cronditions we wf- L'1*11̂  „ •"<* i««POsmg ehe public 
iSC-day T r a i l ! Ac! L n o i t i ! " * ! ! ! t ! ! * i P"«^oe and^have 
decisiior w--i. th. - . . I i * ° the service dace ef th. 

•ffectrL Lci%l\*n!"5LLm!.^ tL* 
negotr !LL"!? 1^111111^11 I t l U l i ^ ' l r i 
jurisdiction tc issue r a i l b.nk,^!! ! 5"^1 "••• Our 
« - i i no: t e r a m a t e ^ t r ' L L L S L ! ! n r - h * ' fPP^^P^^te orders 
consummated. The maxiLm L r m S ^ L ^ ! . .?!? 
extend under 49 U.S.C. 10 9*6 ! ! 18^ d ! v ! ^ i " condition can 
of tne order authorizing abLd!nm!L ^ L i ! ° ? * e f f e c c i v e dace 
continue te operat- during th!- i!n A. •PPlicanca 
preclude a public ua! ig! le!e! i « ! L !^,?*"'=*''' " i " not 
f.na.ized durmg that a l a t l t l l ^ ^ L n o ? ^ negociaced and 

==rdit!oL"' I ? ^ ' t r ! . ' " "^"^i "•• -nd public use 
the n g h r L , . : ; / ! S L L ! n * t * s ' S ! ! ' ^ L p L L ! " ! r - •"ort ien Of 
i.ntac: for tne remainder of th! L o - d f v ^ J ! ? * ^ ' ' ^ " ^ right-of-way 
use negotiations. Also, we noL thit ^ Penod to perait public 
rot irrposed for the i ! ! i f n Sf^nv^LLSt"^^^'' oonditlon L 
rather to provide an opportu!it! fo! ! « r " " ' ^ ' ^ P«rehaacr, but 
acquire a r ight-ef -wa/That^i i^bi! ! interested peraon tc 
purpoaea, mcluding t r a i l L e ?!!2 'uitable fer public 

p-ubiic use condiciL !Jpii!Lc. !!!*̂ L"; 5"p*« °̂ tL 
exclusively wich ptrcici who^!!. J f i ! ! ' , " ' " ^ " ' * " «*«*1 
m negoeiacion. with e - L r L t ! r ! . t i i "«iu««t» tout may engage 
u«e reque.c. .re uLe!i.!!r^"!L!! !h.'1*"T?"'" AddicioLl ?ublic 
been in^^.ed. «ce»»ery where che full l60-d.y period ha. 

re:r.e.1!!LJ'TL*L^eL*'!!!!Sin«S.%-L!!!SiS."'*' 

.ne acacement m m--,i_ -w.. 
•Pply CO abandonment exemntf^h!^ . ••='̂ "n 10905 does noc 
•doptior of rul.s all!w!^ f!! th! "̂ '"'5 •"P«r«edcd by 
proecedings. Sftg !9 era L s f s , ^ ' °^ " exemption*^ 
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The Cicy ef Florence, CO. We are denying ehe requesced 
condiciena. The fir.c condicion .oughe by che Cicy of Florence 
IS a vanaeion en ehe Ceneral Corridor diveacieure cheme we 
believe ehat the conditions we are imposing will adequately 
S!!"fn! competition that exists today m ths Ceneral 
Corridor. Conceming che ocher cwo condiciona Florence eeeks, 
I r l l l t f o ? "t^tutory auchoricy for imposicion ef a 24-moneh 

-Cf^t TT!"!! " ^ " ^ i • '̂ i9»'t-of-fir.c-r.fusal condicion. In 
any evene, UP has made various eommiemenes co che Seaee of 
thi°r?t^ ^ ^ ' r / ^ * * ' * " •°'"* °* conccms expressed by Che Cicy of Florence. Sss UP/SP-232, Tab G ac 7-8. 

The City of Fruica, CO. We are denying the requested 
condicion as le pereama eo laber-rclaccd impaces becauae ic 
"•.Mplicaecs a maccer beeeer dealc wich under chc labor proeeceive 
condicions" imposed m ehis proceeding. BN/SF. sli p op. ac lOl. 
Insrfar as le pereams eo coneinued r a i l aervice, ic f a i l s 
because ehe Ciey of Fraica has demonscrsced nciehcr (a) chac ehe 
merger will cause cempeeicive harms chae should be smelioraced. 
nor (b) Chac loeal eraffic on che Colorado lines cargeeed for 
aoandonment is aufficient to sustain these lines once overhead 
traffic has been rerouted. 

The U.S. Department of Agriculture. Rocky Mountain Pegion, 
a.nd Che L . s . Department of the Interior. Bureau of Land 
«anage.me.n:, Colorado State Office. With respect to conditions 
-'. . and (6), we are denying the conditions becauae there is 

rc s.atutcry authority for their imposition. Environmental 
nSf^M^??! ' ^ i ' '•"' insofar as they pertain to the 
Sage-Maita--eadville and Mal-j-Cafton City Lines, are moot becauae 
we are aenying the abandonments. With respect to conditions (3) 
i4 , (5), and (7), insofar as they pertain to the Towner-NA 
-unction Lme, we arc imposing environmental micigacien 
corditi,:ns that should alleviate conccms expressed. These are 
inaic.-.ed in Appendix G: general environmental mitigation 
conditions «26, 827. .28, .32, and 837, and specific 
environmental mitigation conditions .47 and .48. 

i t n i . t , ' - ° ^ t i ' ^ ^uijccion Parti.s. We are denying the condition 
soug... because there i s no atatutory auchoricy for a acand-sciil 
ccrsitior. We note, however, that the concema raiaed by th»se 
par.ies have beer addressed, to some extent, by the various 
ccm.m.itmerts UP has maoe to the State of Colorado. See UP/SP-232 
.at a: 7-9. 

The Town of Avon. We note that, as a practical macee- che 
cwo segmencs of ehe Tcnncs.ee Paas Lme have been creaced i i a 
smyie encicy m chis proceeding, and ehae chere i s ne reaaon eo 
be.ievc chac che ouccome ef chi. preceding would have been m 
any way differenc had applieanc. filed a aingle applicacion wich 
reapcee ce ehe encire Tennc.s.. Pa.. Lme. ff'-'-'^'^ion wnn 

The Upper Arkansas Area Council of Ooveraments We arc 
denying cheae condicion.. and noee ehae many of eheae condiciena 
have been mooced by che denial ef e.he Tenneaaee Paaa ''°""̂ *''n» 
abandonmencs. Horeever. chere i s no seaeueory auchoricy fer 
imposicien ef a 24-mench scand-scill condicion er a replacc-loae-
caxes erase fund condicion. alchough coimnicmenea OT haa made eo 
cne scace ef Colorado addreas sc lease seme ef ehe concerns co 
wmch enese condicions arc dirececd, M£X OT/SP-232, Tab C ae 7-8. 

r,'""* Colorado Deparcmene of Public Health and Environment and 
tne United States Environmental Protection Ageacy. Region v i ' l • 
RTC- and the Leadville Coalition. Wieh chc denial ef che 
Tennessee Pass abandonmencs, chese various Tennessee Pass 
environmencal condicions are moot. 
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Viacom Intemational Inr. (i) we are imposme 
Appendix Ci, specific environmental L n i a - L r , 

condition .46 to provide continued access fer i i ! ! L ' L ^ L e Esgle 

' Of ehĴ Ln«'!!!!!'L!!'L!nLL'!!L°""**" "̂ -̂  ̂ y '»»• -n-i 
EMVTROIOirKTAL COJfSIDlRATlOMS, 

applicants muat be considered, and we have thoroughly d L ! .« 
our environmental scaff. che Seccion ef EnvirL!!'?.! j L ! y ! L 
(SEA), cenduceed various public oucresch aecivVtT-- i * ^ . 

SSJi- !!!i'' p̂ p-*-̂  -'̂ •̂r î d̂ t'!L!!LLL Lrf!L̂ °mae!* 
public parcicipacier. m chc environmental rev i . rpreces ! >» 

•naly!!.̂ !L!LrL*LL"!;:!!!:Le"!f7Lê =Sf̂ !̂!•p̂ !Lô *!Ŝ *̂•̂  
:ou!!LfLL'-L-dS!:-!r-LL™!-^^^^^ 

.gencL's'*MS !»u!-'!':Li!!n!Lrt'**̂  •«<» «"•'• 
or April 12 !;»! =omprenensive Environmencal Aaacasmcne 

Jciiowmc'^IiiuiLe !f c h e ^ r l A t •PP^^'-tely 160 commencs 

;:.':̂ \!L':5!r!"'-'̂ ^= -̂" reLLLT!!!e!;L!, 
1L-:'Î 'L=! ?L! ?!"̂ i!? ̂ -j^f vL!iJ:LLi''):!!L!:SL-"'» -
^.tigatior ra:-^cnLd'!n"ih!*£i"'"' ' " ^ ° ' dmcua.ien and 

various a o S e " i « L ! S ^ m " ? ! ! * i y consultation letter, to 
cons-leed-!Lh L S ! ! ! i L t ! L ! ! r r " i • « " i o n . SEA 

*" stir 

and cechnieal scudics. 
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As a result of i ts investigation, SEA concluded ehae che 
merger would resulc m several environmencal benefice mcluding 
a systemwide net reduction of 35 million gallons of dics . l fu. l 
consumption (based on 1994 figures) from r a i l operacions and 
truck-to-rail operations, systemwide improvements to air quality 
from reduced fuel use, and a reduction m long-haul tr.iix miles, 
highway congestion and maintenance, and motor vehicle accidents. 

SEA also concluded that the merger and related r a i l 
abandonments and constructions eould have poeencial environmental 
effects regarding safety, air quality, noise, and eran.porc.eion. 
including che eranaporcacien ef hazardous maceriala, and, in the 
EA, SEA propoeed micigacien measure. .ddr...ing chc environmencal 
concerns ehat were raised In ehe Pose EA, baaed on further 
analysis and review of Che environmencal commcne., SEA developed 
more comprehen.ive .nd .pecif ical ly cailcrcd micigacien 
recommendations. As a result of consultations with SEA, OT/SP 
agreed to undertake particular mitigation measures. In addition, 
several local communities negotiated memoranda of understanding 
With UP/SP zo implement mitigation measures and cake ocher 
appropriate actions to address their particular environmental 
concerns. 

SEA concluded that, with the Post EA mitigation measures, 
the proposed merger would not significantly affect the quality of 
tne human environment on a systemwide, regional, or local basis. 
We agree that the conditions recommended m the Post EA will 
udeq-uateiy m.itigate the potential environmental impacta 
identified during the course of the environmental review, and we 
Will impose those conditions here IBSX Appendix G ) W e alao 
adopt SEA'S environmental analysis and the conclusions reached m 
tne EA arc the Post EA. 

No Need fer CnvireBiaaatal lapaet Btatemeat. tte have 
cersiaered the arg-uments of aome parties that an environmental 
impact statement (EIS; is required here, but do not believe that 
cne IS needed. An EIS is required only for "major federal 
actions significantly affecting the quality of the human 
environment." 42 U.S.C. 4332 (2) ( C ) U n d e r our environmental 
rules. 45 CFR ll05.6(bM4i, an EA is normally sufficient 
envirormeniai documentation m ra i l merger cases to allow us tc 
taxe tne requisite "hard look" at the proposed action."* 

We note that the mitigation reconniended m the Post EA 
for two proposed abandonments in Colorado (Sag<> to Leadville and 
Malta tc Cafton City) has been modified te reflect eur decision eo 
pera.ic only disconemuance of r a i l service, and noc abandonmene, 
a: chis cime. Ocher clarifying changes have bê .r. made as well. 

The idenc if ication of such actions is a maccer for ehe 
agency ce decerame. as long as che dceerainanon i s noe 
arbitrary or capricious. £££ Goos v. Tcc. 91*. F.2d 1283, 1292 
(BCh C i r . 1990) , C i t t n g Marsh v Sreaon Natural R e a e u r o . a 

C a u n e i l . 490 U . S . 360, 377 ( 1 9 8 9 ) . 

While ehia merger involves somcwhae more cracxage than 
other merger propoaals thac nave come before eur predecessor 
agency, che ICC, chat does not mean chae cne qualieaeivc 
environmental effects of this merger are g:.'eatcr (or different) 
tnan those of the other railroad mergers enac have been 
considered. Sim.ilarly, che extensive ersckage rights' thac we are 
granting i r this decision to preserve competition generally wil l 
not create atiitional traf f ic (or potentially significant 
environmental impacts) . Traff ic that ean be eff ic iently handled 

(contmued. . . ) 
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Moreover, interested parties received es.enti.iiv, -u 
benefit, they would have reeeiv!d w!L !! 25c ^ 

wmch contain. SEA'. indiviL!l'r.«Ln!!! L th!"^^*** ^""^ ^ 

corridor-.pe?ific and l ! ! ! ? ^ T I ̂ •^•1»= •y«temwid«, r a i l 
rail line L ^ L n L . ! L i ! ! r i . JSLr^iSdriS'!!',"" P"""^*'^ 
abandonment.^d con!!Lcn!n!' ?! ! S ! ^ n!''rTc"*'' 
•"SdL!! !h"! !oLLL'!'̂ """"°"'*"- '-̂ ^ 
L"g!!'a!5LL!!!%'Lr!"L!r'^"L'^Tl" —^̂ tid !!irthe 
efficts.'" tnere win be no aignificant anvironmental 

Reno and Wichita. As di.eu..ed in -he Poet ra 

? L ^ * L L ^ : L % L ' L L ' I ^ L V ! L ^ - L L % i ! - ¥ ° - • " ' « - ^ " . ' KS, 
warranted, notwiLst!Li!! 'th! mitig.tion .tudie. .re 
visits ani L L i n S ! L t J % * ? ! ! i ! J ! * •"•ly^« (including site 

•. . .continued) 

rrgL!̂ !t̂ rLL êJ!"f;!! S.!!!̂ " -̂ *̂ "̂ -
m.ciudes mLe*1'r:5iLt"trLk*!rd"tr!!n**'"^' "'"̂^ mitigation 
grade crossings i d e L i f y l L t!?^ f!!^ car inspections, sign, on 
even- c ' *, .-.nr,.- -.w '^"^ col- free numbers co call in che 
prL:d!-eLrg!!!; L i l L ! ! ' L ' , ! ! ! . ? "^'-^•?«nt tha-i OT/IJ* 
anticipated fra!?; !!!S!!!!.'Lr!S!i C!^!!;^;"" reg.rdmg 
P-ans eo deal wich che cranaior I t f L i# h ^^^^^^^ ô develop 
emergencies, and che upL!?!?^;? ! ! ! - ! ^ ^ " " ' * ° " * ""teriala, 
addition, UP/SP will b r ! ! L r L ! t? !! ^"••^ng aignala. In 

i t l c^m 

i9a5f"c.ft̂ ,; -̂̂ ^ "o. 127 ,o.c. 
678, 682 (D.C Cir. ^gg^^*''rttmrtn v pfrrrinr. 685 F.2d 

'i969) . Rather the Lferral ef^ dr^'""^^' °-^' "2, 352-53 
mitigation steps until m!L L ! l i L ? L L ! L ? " •P*"^^^ 
embraced m the praeeduras p?Lu' l l !Lr i !d ' ! ! '^°L" J i ' ^ ^ S i L " 

(continued...) 
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Wl" b. !o . f i ; f # * ^ independent micigacien acudic, chere 
Li*w! .gL! •"-"°nmenc.l impaces eo Rene ! L K!"ca, 

m^immm-s-
LLL-'!^ !L'drf!""*" •̂t!r̂ ;m!!"L!! 
!L!̂ i!ier!f!i=L*!i!I!d'! !!^LL^Lf!r-'?!!LL!"L"L 
existing ra i l Imes in Reno and w r ! ! L ! * * L L L S ^ ! ! ? ! 'rh!*** 

!11:!LL i.trSLir LL!!?LL^L! 
separit.cns li R!L an! £!!.L"-! SfL L^2!?*""*" 
=LLm-LLLL!!^-?i-!!rL^R^!^^^ 
!L^K!rLrLfnr!!h.p^V^'.nrr!^!r!^LL!rL!LJ^!L 
:-ieL-^b.'?fLL'LS^ 
inL:Ln!r1r!!LJ\;r!Lr!3L^"'̂ T •̂ '̂•--o'hSL'Li.e 
roise would L L L o d L ! S ' " T o " L 5 L ! ; - n o m e ' f 5 ^ ! L T ' ° ' 
nLLrLS^^^L!L!!n!"iLL^^ !i'c * F^^l " ' f **- • 
" !ir-ĝ "̂'?.?"Lv''â ^ .-nrLemLSn!̂  !%,lr""' 
--o«s-..gs. Any actempt significantiy to reduce nei.e le 

level. 

• .sii.r-.ir.uia) 
'•"•!̂ 90,''"";̂ [iA°iai!l̂ n!̂ r''' " n-F-. 900 F.2d 269. 282-3 (D C 

•S^tie.. Veritonr v!;!:! ,r ^ I V !L**n ""Itltudmou. 

KTFA :LrI''*prS"er.'d «•*iê n*.=:fll"„L.̂ 5*,Ll?*!*ĉ hLre ^"^^^^^ 

Because crams are mobile rath.- th>. 

"* SEA mdicaees chac FRA has been directed hv th- . < 
LLf*n"!!'''^ " be*!oJ;.rer*a? I^ll'^ilade'"^ rossmgs 
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L If'L%!̂ !!c"?L!LiLr°"""''" ••'*'̂ ' - " 
The scudics wil l be conduceed by SEA wich chc aaaiacanoe of 

Sp/ip''*fii''!r'i'LrLrT̂ ^ """-"̂ ^ ̂ '̂̂ -̂-ŝ  r!c!iL5";" °' 
,,^;<frtK t* ••1'-" the cencractor. The contractor will work 
under the sole supetvisien. direct, --n, and control of SEA 
affeel!! o™!?t?2."'"^^^" include consultaciona wich che 
L i L ! c ! r ^ ! ! ! ' « t • " " » ' "•"^« American 
OT/SP Th!rri;iT^L°^*'!r*PP"P"*" •9«ncies, as well as 
Z/Cf " ^ ^ l ^ public nocice and parcicipacien. The 
Smm!trL\!*«!!r'"^^*'' regarding the rLge efLdd!!ionil 
t L !!!«L!%rf"v***"^''S^y eddreaa increaaed r a i l traffic en 
the existmg r a i l lines m Reno and Wichita. SEA will prepare 
draft mitigation studies and make them available te t L public 
5 L I ! ! \ ' ! : Z S L ^ * ^ ' " - '""^ •ssesses the c e L ! n L ^ i t ! i l l 
design the most effective mitigation fer theae particular 
communities co add co che micigacien chae has already been 

SEA'S fmal mitigation atudies and it s recommended 
m..igation plans for Reno and Wichita will be made available to 
^2LS^r'= J""^ ^ suomitted to us for eur review L f 
approval. We wil. then issue a decision imposing specific 

w-:hf?'-'rmo!!!!''!r ^ c i L i e t e d w-.ni.. .8 months of consummation of che merger. 

,B , - : r - * ^ ! meantime as explained m the Pose EA, durmg che 
.e-m.orth study period OT/SP will be peraitted eo add only an 
average of ewo additional fraight tr ims per da? " t L afLcted 

Sparka. NV),» which is below the threshold level for 

**••"* ! i - v t ! f L f ! / » * levels they projected under the nerger 
c*- L e L i i ^ end 7.4 craxns for Wiehica) wichoue 
c». app.ova. Thus, chere will be no -ignificane adverae 
e..-.ironmental impacts to chese communieies while SEA, ehe Board, 

nonattainment areas sueh as Reno, our rules pera.it 
- L i ! - - ' * L ° ! ! f ! " " •dditional trams per L ^ T ê 
• " L i i i o« i J h t -""^"'̂  • • "ichit . la n ^ l l y an 

ease of eight trams er mere a day. Here, we are cakmo a 
more eonservacive approach and will piraic foi w r c L ! a " n l ! a! 
average increase of ewo crams per diy. In s L r c L ! a ! i L L e d 

•!L?!**!J°th'**"'' •' b«i" tL !£!Iheid 
L * r L L n ! S ^ ' f h i r a l l l l T t ^ n i L ' ! ! ! r a % ^ :f"Jwe**e'!!^L'^i^d!*y 
l l l ' l ^ l l i r e l l l T h l L L ! ! * ' Amerak^!!!! . ' SSLh 

*** •n exietmg railroad can mcrea.e i c . level 
- L ! ' ^ r f " O T " L d i p ° L / " " r ^ " -xeheucTi!!t:tio^ " Z!t̂ M t " ° not propo.cd t h i . merger, SP en i t . owr 
! n y ' L S r i e " ! L ! ! ! ! « ^ L " " ^ ' °" " • " n ! L n L S T c o L -w! ! L i ! . ! ! ! H ! ̂  •PP'-opriacc. Allowmg an mcrea.e ef up CO .wo cram, per d.y during che mcerim period eakca ineo 

!L!i"L!!*L'*'' °J ^^^^^ R I L Sichiea 
might have been increaaed even without the merger. " " i c n t a 

UP/SP will be required te f i l e verified coBic. of 
station paasmq reports of cram movemencs fer Lno !^d Wiehiea 
or a monchly basis wich SEA for ehe duracien of cS! !!Ly L r L d 
We wi-i review chem co en.ure compliance ^ penod. 
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and Che pareie. work cc .rrive ec .ddieien.1 eailercd micieacien 
ior ehe.e eicies. ' 

It should be noted that the studies will focus only on the 
mitigation of the environmental effects of additional r a i l 
traffic through Reno and Wichita resulting from che merger. 
Micigacion of condicions resulcing from che prcexi.cing 
developmenc ef hocel.. casinos, and ocher Couriac-orienced 
businesses en boch sides of che exiscmg SP r a i l lme m Reno, or 
che preexiacmg swicching operacions ehae arc a primary aource of 
che congeseion asseciaeed wich ehe exiscmg OT line in Wichica, 
are not withm the scope ef the scudie.. Similarly, the 
constmction of a new rai l lme now under consideration by Reno 
is ceo preliminary to be assessed now."' 

The studies will carefully examine private and public 
funding options, a. we believe that che ee.c ef micigacion for 
Reno and Wiehica ahould be ahared. Finally, chc acudi*. will 
provide e.he parcie. wieh addicional eime co pur.u. and agr.. co 
independent and innovative mitigation plan, (.uch .. the 
memorandum of under.tandmg executed by UP/SP and Trackee, CA, 
wnereoy UP/SP will share i r the eost of an underpa.s eonaeraecion 
project and contribute to a fund to buy back ebaolete wood 
burning stoves). 

Ir sum, pending deteramation of the exact mitigation 
measures tc be required for Reno and Wichita, OT/SP will be 
s-ubject to a traffic cap on the affected r a i l lme. to en.ure 
chat no adverae effects to the environment will occur and 
exi.ti.ng environmental conditions will essentially remain 
unchanged. Because we already know the nafure and general 
parameters of the appropriate m.itigation measures fer Reno and 
Wichita, based on our analysis of the environmental impacts and 
imposition ef systemwide and regional mitigation, we fmd that 
Witr the moi-e specific mitigatior that will be developed the" 
merger will not significantly affect the q-uality of tne 
environment m those twe locations. 

CemmaBCa ef EPA. On July 12, 1996, we re. .ived comments 
.ror t.he United States Environmental Protection Agency (EPA) on 
•/arious aspects of the EA and the Post EA.'" EPA notes that 
ir a.naiyzi.ng air quality, the EA failed specifically te identify 
-m-amtenanee" areas,"- which i t believes may have cauaed air 

' ' Pl^n* for aueh a lme are only m the development etage. 
StA indicates that such a project could take up to 10 yeara to 
.inaiize. If the contemplated eon.tractien re.eh*. th. .t.ge ef 
ar actual proposal r.quirmg our .pproval, SEA weuld prepare an 
appropriate environmental document at chac pome. See Kleop. v 
Si ^\utt. 427 U.S. 390, 410 n.20 (1976); C>ouT,..T^tyv T"''-
781 F.2d 1176, 1193-96 (6eh Cir. 1986). ^ ' ' 

SEA agreed eo EPA's reque.c fer an execn.ien ef cime eo 
commcne on ehe Po.c EA. w. welcome EPA', input afcer reviewing 
our environmencal analy.i., .inc., a. EPA noee., ie generally 
does not comment en EAs. ' 

There are three claaaifleations fer air quality: 
attainment areas, in which levels ef certain pollutant, are 
considered equal to or better than federal and state ambient air 
q-ua.ity stanoards; nonattainment areas, in which levcli^ef one or 
more peliutants do not meet federal and state ambient air quality 
standards; and maintenance areas, which were at one time 
nonattainment areas but have aubaequently in^irevcd their air 
qua.ity and are now m attainment for the relevant pollutant(s). 
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quality concems tc be cv.rlooxed.But mamtenance ar»« 
^ [ * e ^ ! i . t r T ' ' • •n*ly«i. For chose araas c L * L r e 
net c-assified as ncnattamment. SEA applied Che EPA eon«o»^ftv 

• L i ! ! ' ! L - " I ! ! " " ' ^ .PPlicable to «amc!nLei a!!L T-hL 
^ L ! •n*lyxed both attainment and maintenance areai 
i L ! ! !!d^r!-^'??""* •pplieable eo mameena!!! 
! I ! L . e ! L™'!- «t •nticip^ted effecc. of ehe 

<rJ*-ity are cona.rv.civ.. H« believe ehae 
L' . ^ r ™ . ^ ! ! tnpro-jghly analyzed, and chae che mitigation 
we a.e^.mpos ag here^ a ong with t.hc more specific meaaures which 

^ ' . ' ' ^ l ^ J ' , ' ^ - further mitigation studies fer Reno a.nd 
" l i r : : •dcquaicly micigaces any poeencial adverse air 

EPA further scaces that the EA used che cerms MO, and NO 
; ^ i - ' ! ; i * L . . ! ! . f ' ^ * ^ - " • cncena pollucait 
Z/t Z. • •"^i'nt " i r q-u^liey scandards. in assessing 
?:\:-*^V>. •'7"»/'»n*- •= •"^••len faccors applicable 

- l ^ - * I ° ' J ^ ' ' ^cause NC, emission faccors are readily 
ava..a-..e t.hro-ugh EPA documents and ether aources, while NO 
e-issiors are not. SEA based its calculations on the 
conserv-ative ass-umptier t.hat a i l NC, emissions are compoeed ef 

...IS ce.-.ser%'ative approach, »-hich la widely accepted 
* - ' s ^ " . * ! L P = l l - t » n t NC, was adequately aaaesaed 
:V-:r- •••*-y»-» Moreover, by using this approach, SEA used 
......e. N.. emissions t.har would actually be em.ittcd. 

•!•= expressed some difficulty underscsndmg SEA's 
!*•;. :!! "* t.ne projected net mcrcaee and decrease m air 
!-- L i " ? - r ^ ! "-tig«tior. measuiss we are imposing. While we 

oi the Po.c EA adequately explains the data 
i:.,:,tZ \ ' •'̂•ve generated and attached as 
!::!;•::'*•••;•.•-:---"•. eable cc further clarify che net 
em-ss.cns ref.ectirg mitigatien. 

.- - " L i i " : ' " *;•;• propoaed r a i l lme abandonments 
":':!r'w*~J --rcugh or near EPA-de.ignat.d Superfund .ites. 

Z.Z f=*: r ^ , ^ ^ •"^nd the r.ilroad imes could 
' - ' -Z '"J -erne—a.ior. t.hat OT/SF mig.ht not be obligated tc honor a 

se... ae.ree and tiiat possible future t r a i l uae could expoee 

- e L ' i i ' * ; . ^;1'!:!2"'!J^*-*'"'''** '̂ ••* ooncems are premature 
: ! *• "»c-;ss.d above, we are permitting only tne 
-.s--....ruance e. rai- aervice. and not abandonment of the 

^̂ '*'« "-H "c aalvage of the.e lines or 
...̂  -u..i.y .or trai- 'use •ar.lc.. and until UP/SP obtains our 
a n t y te aoanaar these lines."' 

^ ' ' We nete that EPA does not disagree with SEA's 
Sftterair-ation t.hat the proposed merger is not subject to El'A'e 
:!f:i!!**°'"e*"'****'' •Deterammg Conformity ef Oeneral Federal 
A..-ena -e State er Federal I«9>lemeneaeien Plans* (General 
-en-ormicy; . The Ceneral Conformiey cncena do nec apply 
sireec.y eo railreed operations, except fer fueure locomocive 
emissicr. scandards. SEA properly concluded ehae ehe proposed 
'"erger does net meet ehe defmieiens :n the Oeneral Conformiey 
rey.-stiona at 40 CFR 51.81-2 because, as a regulaeory agency, ehe 
»-a-- does not mamtam program control over railroad cmiaaiona 
as part cf i t s concmumg '•aspensibi 11cics. 

"* SEA will take mco aecounc EPA's concem/. and consule 
w'-i:.5 conducemg ics micigacion scudics fcr Reno and 

"' At that pomt, wc will analyze ehe poeencial 
er-.-iror.mentai impacts of the proposed abandonmenca. 
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While crail use requescs can be made if ehe abandonmencs are 
granted, any t r a i l arrangement would not supersede the 
requirements of the specific laws that govcm Superfund 
sites.'" Nor would we thereby become involved in negotiating 
or enforcing eonaant decreea involving remediation ef thoae 
S i t e s . 

EPA does not view requiring OT/SP co comply •-. -h cxiacing 
federal, scace, and local regulacion as micigacion. We believe, 
however, chac requiring compliance wich ocher laws and 
regulacions, aueh as FRA's safcey regulaciona, can aaaiae in 
reducing che poeencial environmencal impaces ef Che acciena 
before us. If ehe railroad fails ee comply wich condicions ehae 
we have imposed, parcies ean nocify us and requesc ehae we (as 
well as Che agency chat has promulgated the regulation) take 
appropriace accion. 

In any event, the mitigation we arc imposing here goes well 
beyond requiring compliance with other laws and regulations. For 
example, it includes more frequent track and tram car 
inspections to reduce anticipated safety impacts and reduced 
idling of locomotives and the use of more efficient loeem.etives 
to offset air pollution emissions associated with the merger. 
Moreover, to enhance safety, UP/SP will be required to equip 
certair trains carrying hazardous materials with tvj-way end-of-
trair devices to improve braking capaoilities on particular lme 
segments. 

E?/. suggests that we failec to discuss the environmental 
impacts^ associated wir. ̂  the hand-mg and disposal of waste 
materials fcr the prop sed abandenments and constructions. But 
we nave included detai.:<d mitigation for these actions. See 
Appendix G, including conditions 826, 827, .62 and 863. 

ErA questions whether SEA contidered a l l the .ettlement 
agreements reacned with eon^etmg raiiro^.ds and trade 
associations SEA specif.cally too..: a l l aettlement agreements 
i r t : account in its analysis, as the EA and Post EA .how. 

Finally, we di.agr.e with EPA', .ugge.tien chat SEA ahould 
re-.-isit its censultaiion effort, with N.tive American tribe.. 
ss^ s e.forts to contact and con.ult with Native Amancan tribe, 
nave Deer exten.iv.. A. part of i t . outreach activitiea, SEA 
c:ntacted approximately 11 area office, of ehe Bureau ef Indian 
«.tairs tc infora them about the propoaed merger,- three office. 
==-mented and provided the n.me. of tribe, cha;: ahould be 
ccntacted. Bath Che EA and Po.c EA were di.cnbuc.d co 31 
Amenc.r Indi.n cribe.. In .ddicien, chere w.. newepapcr and 
fsaera. Reois-.r nocice co mfora a l l affecced eribc. and 
comm-unicies aboue ehe proposed merger and how chey could 
participate. To ensure continued pareicjpacion. SEA will eoneace 
cne affecced Naeive Amencan cribes when miciscmg ics 
mitigation atudies for Reno and Wichita and mvite them to 
participate. 

rZMDZNOS 

In Fmance Docket No. 32760, we find: (a) chac ehe 
acquisicion by OTC, OTRR, and MPRR of concrol of SPR, SPT, SSW, 
SPCSL, and DRGW chrough Che propoaed cransaccion as cendicionid 
herein, i s wichin ehe scope of 49 U.S.C. 11343 and is cen/iisccnc 

SS£ U.hior. Pac. R.R, -• Abandnn-̂ .n- .. Wallac. B-.n^h 
Docket No. AS-33 (Sub-No. 70J IICC served Dee. 2, 1994). 
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L ^ L - f ? P ^ l ^ c incerese,- (b) ehat che cransaccion will nat 
i t r " l l \ V i : t ^ the adequacy of transporcaciei c! L i p!!!,c-
cLn!!*L2! S'*'"' railroad in ehe area involved m ch! *'"*'**'̂' 

fL"L'L̂L°̂L'!ud̂''̂n*r•L̂ĥ"!L̂•L̂L̂!îrn!e"aL•'"''̂  
Che public interest Id! th.t t i f - " •dvereely affeet 

TÎ Ŝ:;- fir -̂ r ™ - ^ -

Chise embraLS"! cS! iSsF ^ ind'^OTr'^.'"' " 

Easterr r 360 1. C C 60 64 • 90 ^ ! L ' ' -Brpn>rhT 

.^i.. .i . •.;::;;.r.;i?*:h:?t:r.i;rj;:.." •*"'" <*" 
a*«e—.-^ hv -h- ^ta rai.i carrier affiliates 

L *3"2*6o Tsi^L! T'!L!i/^''°"'"'' •'̂ '̂ •"« SiLit '*• 
in Nor^l^L.^'w!!??^il- ^ P"""*-* the ccnditions set 354 I.C.C 

Ex. 

condition to thie meroer - T ^ f n ^ ^ i •greement aa a 
Of Che •mendm!nt ! ,^n! ! f inerLi !2"dif!o!f''^"*"".'^* * i i 
chereof described mt " ) ! L 1 S i i l f e L ? ^ ^ ' • « e n s i o 5 r 
219); (2) the Aoril 29th T-.tenttCi « n " ° ^ •gTCcmcne (OT/SP-
UP/SP-231, p!re a T b̂ L ! f « ?, tOT/SP.230 ^C 12-21; 
summ.arizmg c L i i a r ! f i e ! t ! L ! * « , i * " 5 ^ OT/SP-26oV 8-9, 
April 29th r e L t L * ' i u ! ! ! ? r?? t!"*?'*'"*"" described in ehe 
•t 23 n.9V,. ! L L i Ju! i S B L 1* ^""« ^rd brief (OT/SP-260 
•eeend s u p p l c L L c L !S!e!!!L"OT/|p:26"f •"««P*n"d the 
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!Ln'̂ =L !̂LLe;Li!Lri'S:''!ub;Lc^L^LL!!!!/L'*""" 
fair and equic.ble creacmcne of affecL! e i ^ l l J L ! 

In F...anee Dockec No. 32760 (Sub-No. 2) we find th.- -h 
three line aales provided f->r ir th. atjcp tLZ 

!̂ !̂ !L!L^̂ £!L^̂ !•:̂ HV• L r̂ ^̂ ^̂  
?oLL*=!!'L̂  •! '̂ K̂̂ ^̂  '̂̂ ^̂̂ ^̂̂ ^ s'c 
fur.h!t f,!^ P'-otcet Shippers from the abuae of market oeLr 'w. 

c!Li!!! fii!!!!s'Ŝ  iriNl7iTill "̂ fppî ô n" o!LS!r!Laii* 
? L c ; ^ ^°N f "e:^!• ^y the^o'!d^'!Lns set 
3«c I.C.C 60 L-9o a979) ugiI£i':Pr^^^ FatTrT nirr , 
provided for in ! lL^r'!LeeLL*'!nLrad*"Le'!nLL"!' ' " 

equitaoie treatment of affected employees ^ 

Ir Finance Docket No. 3276C (Sub-Nos 3 A t. t .„A ti 

L̂ =-̂ !̂iWv̂ ^ 
N=-.-%t7^"tI-,J:,L* r'?"5"i"'aL'7?"f!' h----^oket 
s.naii be at the n!go-laLd i . L i !, Z ' ^" ^̂ ^̂ ^̂  " • • Precection 

fir and equit.bL*%̂ ii!.!LL-;*:̂ af̂ !̂ 2LLL̂ !LL!*̂ *̂- " 
(1. ==Lo%:"!Lt*-or'o*''upLnd'tL t̂"̂-""- ^̂"-̂  »̂'*t 

S?. and (ii7 eL!o-. i e n L ! f Of I P r L ^ ' L L " " " " contralled by 
controlled by OT -s ! L m ! - t i J . °ne motor c a m e r 
pursuan: L 49 u's'r ?!??c •nd •Pproval 
L l - . l t e i i n L e o | e ' ' a n " L e ! ! ! ! " ' ! n * ! ! L ' L ! - ! ! L " ' " " n 

"*ni!'!̂  "'̂ ^ "̂"̂  tra!!perLt*LJ illH '̂tt HTs c' 
- I C l . or to pratect shippers frem the abuL er^m!tk!t po^cr.' 

In Finance Docket Me. 32760 (Sub-No 9) w. fin,* t h — -w 

in-L!' u!IL LLLI! l^Tl^iTl^a^^P^^^^ 
•biiiey Of Che rail carrier o i i m r e ! ! ^ L ! ^ U n l r t"̂ *. 
use Che facilicies ce handle ics Iwn L i L i L •ntieied eo 

In Finance Dockec No. 32760 (Sub-No. lO) we fma th— 

pL'!r!'in\*c!!!t''='""" ''''' ^ " net"Lna^.l!S l^tl Isl 
In Finance Dockec No. 32760 (Sub-No i i ) we t h — 

p"'?r!'L̂ !cL!-̂ "̂''̂ °'-- ^ " nociLsr!eL?w!SLL* 
In Finance Dockec No. 32760 (Sub-No 12) we fi«H th— -w 

responsive applicacion f i led by E n t e r g j L s i L . n e l L ' w i S L L * 
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public mcerese co che exeent ehe applicacion seeks eo require 
ehat the BNSF agreement be amended te allow BNSF te Cranspore 
coal crams eo and from Whiee Bluff via che Whiee Bluff-
Pme Bluff build-ouc lme. In a l l ocher respcecs, we find chsc 
che responsive applicacion filed by Encergy la noc cenaiacene 
wich che public incerese. 

In Finance Dockec No. 32760 (Sub-No. 13), we fmd chac che 
responsive applicacion filed by Tex Mex is consiscene wich ehe 
public mcerese wieh respect to traffic having a prior or 
sub.equene movemenc on ehe Laredo-Rob.cown-Corpus Chrisci l\ne. 
We further fmd chae ehe responsive spplicseion filed by Tex Hex 
IS noc consiscene wieh che public incerese wich respecc co 
craffic nec havmg sueh a prior or subsequenc movemenc. We 
furcher fmd ehae any r a i l employees ef Tex Hex affecced by the 
crackage nghes aueherized in Finance Docket Me. 32760 (Sub-
No. 131 -jhould be preteceed by che cendiciens see forch m 
hSZls. - and western Rv. Co •-Trackage e-.ehrm..^^ 354 i.c.C. 605, 
61C -5 1978), as modified m Mendeci?in Coaat .v inc -.L.... 
tni gpcr»;e. 360 I.C.C. 653, 664 (1980), unlias differine 
conditions are provided for m a labe.' agreemenc enecrcd ineo 
prior to commencement of operation of the Finance Oecket 
No. 3276C (Sub-Nc. 13) trackage rights, m wmch caae protection 
sna-i be at the negotiated level, aubject to our review to aasure 
fair ard equitable treatment of affected en^jloyees. 

lr Finance Docxet No. 32760 (Sub-No. 14), we fine .hat the 
terminal area trackage rights sought therein are practicable and 
ir tnt public interest, with respect te traffic having a prior or 
svositquir.z movement on the Laredo-Robstown-Corpus Christi lme 
and. wth respect to sueh traffic, will not substantially impair 
t.he abi-ity of the ra i l carner owning the f a c i l i t i e s or entitled 
to use t.he facili t i e s to handle its own busmcss. 

lr Finance Docket No. 32760 (Sub-No. IS), we find Chae ehe 
responsive applicacion filed by WEPCO is not consisccnt with ehe 
P'ui-ic mcerese. 

Ir Fmance Dockec No. 32760 (Sub-No. 17), we find Chae ehe 
responsive application filed by MCC and its r a i l affiliatca la 
rc- consistent with the public mterest. 

Ir Docket No. AS-3 (S'ob-No. 129X) , we find that the 
abardonment by MPRR of railroad imes between MP 428.3 near 
Gurson. AR, a.hd MP 457.0 near Camden, AR. is exempt from pnor 
revie* and approval pursuant to 4 9 U.S.C. 10505 becauae auch 
review is not necessary co carry out the eranspereacion policy of 
4 9 U.S.C. loioia, regulacion is noc necessary r.e proceec shippers 
from ehe abuae of market power. 

In Doeket Nos. AB-3 (Sub-No. 130) and AB-8 (Sub-Mo. 38) we 
.md thac ehe abandonmene by MPRR of. aiid ehe diacontmuance of 
crackage nghes by DRGW on. railroad lines becween MP 747.0 near 
Towner, CO, and MP 869.4 near NA Junctien. CO, ia permicced by 
che preeenc or fucure public convenience and neeeasicy and will 
not have a aerioua adverae impact oa raral and community 
development. The property may be suieable fer reereacion and 
t r a i . uae. However, we note chat no parcy has requesced a public 
uae condition, and we will not impoae one at thia time. 

In Doeket Nos. AB-3 (Sub-No. 131) and AB-e (Sub-No. 37) we 
.md that the abandonment by MPRR of, and the diaeontinuarcc ef 
trackage nghts by DRGW on, railroad imes between MP 459.20 near 
Hope, KS, and MP 491.20 near Bridgeport, KS, is peraitted by che 
prasent or future p-ublic convenience and necessiey and will noe 
nave a serious adverse m^act on rural and communicy developmenc. 
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The propercy may be su?eable for recreacional use ss an exccnsien 
• t r a i - . However, we noee chac no parcy has requesced a 

. public uae condicion, and we will noc impoae one ac chis cime. 

In Dockec No. AS-3 (Sub-No. 132X) , we fmd Chac che 
abandonment by MPRR of rai"read lines becween MP 485 o near 
Neweon. KS. and MP 476.0 near Whicewacer, KS, la exempc from 
prior review and approval pursuanc eo 49 CFR 1152.50. 

In Dockec No. AB-3 (Sub-No. 133X), we fmd chac ehe 
abandonmcne by HPRR ef railroad lines becween MP 680 o near 
Iowa Junceion, LA, and MP 688.5 near Manehesccr, LA, i s exempc 
.rem prior review and approval pursuanc r.o 49 U.S.C. 10505 
because such review is noc neeessary ee carry ouc ehe 
eransporcaeien policy of 49 U.S.C. lOlOla, regulacion i s noe 
necessary co proceec shippers from chc abuse of markec power. 

In Dockec Mo. AB-3 (Sub-No. 134X), we fmi* ehae che 
abandonment by MPRR of railroad lines becween MP 0.50 near Troup, 
TX, and MP 8.0 near Whice.heuse, TX, is exempc frem prior review 
and approval pursuant co 49 CFR 1152.50. 

In &5c;-et Nos. AB-8 iSub-No. 36X1 and AB-12 (Sub-No. 189X) , 
we find that the disconemuance by DRCW and SPT, respectively, i f 
cperationi- on railrMd lines (1) between MP 335.0 near Sage, CO 
ano MF 271. c near Malta, CO, and (2) between MP 271.0 near Malta 
—, and MP 276.1 near Leadville, CO, is exempt frem prior review 
ard approval pursuanc co 49 U.S.C. 10505 becauae such review la 
ret neeessary co carry ouc che eransporcaeien policy ef 49 U.S.C 
i : i : i a , regulacion is noc necessary eo proceec shippers from the 
acuse of market power. In Doeket No. AB-12 (Sub-No 189X) 
however, we f-urther fmd that the abandonment by SPT of railroad 
-ines (1, between MP 335.0 near Sage. CO, and MP 271.0 near 
Ma.ta, CO, and (2) between MP 27i.o near Malta. CO, and MP 276 1 
near Leadviiie, CO, is not exempt from prior review and approval 
becauae review i s necessary to carry out ehe cranspo'-eaeion 
ps.-cy of 49 U.S.C. lOlOla. 

I.n Dockec NOS. Afi-8 (Sub-No. 39) and AB-12 (Sub-No. 188), we 
..nd that the discontinuance by DROW and SPT, respectively ef 
S?*f?r^?"' °" rsilroad lines between MP 27i.o near Malta, CO and 
Mr ^6.,.,. near Cafton City, CO, i s peraitted by the present er 
.uture p'ub-ic convenience and necessity snd will not have a 
senous adverse impact en rural and community development. In 
Dccxet No. AB-12 (Sub-No. 188). however, we further fmd that ehe 
aoanaonmenc by SPT ef railroad Imea becween MP 271.0 near Malea 
-w, and MP 162.0 near Cafton Ciey, CO, is noc pcrmicccd by chc 
present or future public convenience and necessity. 

In Docket Ne. AB-12 (Sub-No. 184X), wc find thac the 
abandonmene by SPT of railroad Imes becween HP 360.1 near 
wend<l, CA, and HP 445.6 near Aleuraa, CA, i s exempc from prior 
review and approval purauane ee 4 9 U.S.C. 10505 because such 
IVtt'c r ' ^° ̂ '"^ eransporcaeien policy ef 
4 9 U.S.C. 101Dia. regulacion i s noe necessary eo pracece shioocrs 
from ehe abuse of markec power. 

m Dockec Ne. AB-12 (Sub-Ne. lesx), wc find that the 
abandonmene by SPT ef railroad lines becween HP 117.6 near Suman 
.X and MP 105.07 near Benchley. TX, is cxen^e from prior review' 
and approve- pursvanc co 4 9 U.S.C. 10505 because such ravicw is 
not necessary to carry out the transportation policy'bf 49 U.S C 
i : i : i a , regulation is nec necessary co procect shippers from cbe 
abuse of markec power 
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In Dockec No. AB-12 (Sub-No. 187X), c . nd thac che 
abandonmene by SPT of railroad lines bee een MP 30.0 near 
Seabrook, TX, and MP 40.5 near San Leon, TX, i s exempc frem prior 
review and approval purauane co 49 CFR 1152.50. 

In Dockec No. AB-33 (Sub-No. 93X), we find Chac ehe 
abandonmene by OTRR of railroad lines becween MP 0.0 near 
Whiccier Junceion, CA, and MP 5.18 near Colima Junceion, CA, ie 
exempt from prior review and approval pursuanc co 49 CFR 1152.50. 

In Dockote Ko. AB-33 (Sub-No. 94X), we find that the 
abandonmcne by JFRR of railroad lines beei«een MP 5.1 near 
Magnolia Towei, CA, and HP 10.7 near Melrose, CA, i s exempt trom 
prior revie-rf and approval pursuanc eo 49 CFR I1S2.50. 

In Dockec No, AB-33 (Sub-No. 96), we find ehae the 
abandonment by UPRR ef railroad lines between HP 51.0 near Barr, 
IL, and MP 89.4 near Girard, IL, is permicced by the presenc or 
future publie convenience and netirssicy and will nec have a 
serious adverae impact on raral and cemmunicy developmenc. 

Ir Docket No. AS-33 (Sub-No. 97X), we find that ehe 
abandanment by OTRR of railroad lines between MP 119.2 near 
DeCamp, IL, and MP 133.8 near Edwardsville, IL. is exempt frem 
prior review and approval pursuant to 4 9 CFR 1152.50. 

In Docket No. AB-33 (Sub-No. 98X), we 'rind ehat ehe 
abandonment by OTRR of railroad imea becween MP 133.8 near 
Edwardsville, IL, and MP 148.78 near Madison, IL, is exempc from 
pnor review and approval pursuanc co 49 U.S.C 10505 becauae 
such review is noe neeessary co carry euc che eransporcaeien 
policy of 49 U.S.C. loioia, regulacion is nee necessary ee 
protect shippers frem the abuse ef market power. 

In Docket No. AB-33 (Sub-No. 99X), we find that che 
aoandonment by OTRR of railroad Imea between MP 0.0 near 
Little Mountain Junction, DT, and MP 12.0 near Lieele Mouneam, 
VT, IS exempt from prior review and approval purauane to 49 CTR 
llSl.SC 

Ir Docket Nes. AS-3 (Sub-Nos. 129X, 130, 131, 132X, 133X, 
ard 134X1, AB-8 (Sub-Nos. 36X, 37, 38, and 39), AS-12 (Sub-
Nos 184X, 185X, 187X, 188, and 189X). and AB-33 (Sub-Moa. 93X. 
94X, 96, 97X. 98X, and 99X), we further find that any employees 
affected by the abandenments snd discontinuances authorized 
tnerein should be protected pursuant to Oregon .Short Liw. 
R. Co.--Abandonment-.Go«>^.n 3eo I.C.C. 91, 96-103 (1979), unless 
different conditions are previded fer ia a laber agreement 
entered mto prior to eonaummation ef the relevant abandonmene or 
diaeonci.iuancc, in which eaae proeeceion ahall be ac the 
negociaced level, aubjece ee eur review eo assure f s i r and 
equicablc ereacaiene ef affecced employeea. 

We further find that thia action, aa conditioned by the 
environmental outigation conditions set forth m Appendix C, wi l l 
not significantly affect the quality ef the human environment or 
the conaervatlon ef energy reaourcea. 

We further find Chac a l l condicions requesced by any party 
eo ehis proceeding buc noc granced herein are nee in ehe public 
mcerese and ahould noc be impoaed. 

230 



Finance Oeckce Mo. 32760 

I t i s o r r t . r p j . . « 

sanc tLns [ \L°^e 'LLd" " "'^'••t *or 

2. The BN/SF-61 motion to strike is denied. 

document raffed' S;L*!y K S S I L I ^ ' L " ; ! ? ' J * " ' * 
record i s denied. fKCS-33 at 72) be stricken from ehe 

granc!d In! fSI^!!"'^* " " " n daced May lo, i»t6 ia 

LT!!Lrd'"L'Li!*p%!L!SL%*.""'*"'̂  thcreLci'ii'Liĉ Lrc of 
proee!ding^'!jLL''be?!;:!*r L ' r f J ' ^ f ' L L L . ^ 

OTC, OTRR'"H?^'"IL'*''|fr Ts» ' U r i i '»»*/PPlio-tion f i led by 

d!̂ !̂Ln" -̂n-Ef5 Ls" 
r^iL!^L !L i^uEd' 1' - î d̂ !̂LLr̂ -̂* 
required wich r e ! L e t to ?h. ! various modif.eatiena we have 

emeraeed p r o c ! ! ! L ! . m ! ! ! ! ! ?^ " ' ' ^ Preceding and a l l 
eondition im!o!!d m L . ! f!- " *'«Plem.nt th. over.ight 
further eenSr-!LL ! r L t ! L !u!h nece...ry,%o impo.e 
ordering of d i v c ^ i L r ! ! ' i i ' L ^ L !!SLe'L""' "̂̂ "̂'̂ -"S 

.h.il'eonfIra''fi'!!LL!°L"rL'!o!r! • " ' f r * ' * tranaaction. th.y con.-ummation, th. daL I f ^oard. withm 15 day. after 

applicant. !ia!?LJL!t to L! S!!L''L. •PP'̂»P"«te. 

entries racordmg eonLm!LL\* ! L ' ? ! L . ! ! L L . ° ' ^"""'"^ 

a u t h o L z a - " ! L ! * ' r ! L r L ^ L r ! S: - . - t . any^^ ^^^^^^ 

•nd L i4?!i!!!L; ;rL''!!*ê  2ei!L*Le'!b!̂ !̂ 'if!r!" 
on'a~L'!Je!!i;^L.L*%^L!Lf-L;." ^ ^ ^ - " - - ^ P ^ - ' ^ P o r t . 

op.ra'ting'JfL'L*'!!*SfL!*Lt*Jb!! I ' ^ ' L ! * ' " ! " ! " "P«« •«- •n 
deci.ien. and tc f i l . further ! ! ! ! L i : *' " <*i»cua.ed in this 
besis t h i r ! . L ! r . '"«*»•' progress reports on a quarterly 

12. In Finance Docket Me. 32760 (Sub-Mo ii th. ._. i. 
" f r ' L ! ! * ! ! ! S ! ! f / ! ' ? L e J ' i e ! 2 b ! ! ' i ; * 9 « 
-S95, arc exempced pursuanc co 49 CFR 1180.2 (d) (7) 

t 

13. Applieancs and BNSF are hereby direet.d t« 'fi^ 
lacer chan Sepcembcr 4, 1996, a 4 9 ^ 1 1 ^ 0 nSf(7? J t i L "° 
exempcion nocice cevcrins eh. erackag. L J S c ! ! L . i l ! i ' ! L 
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BNSF agreement in accordance with the amendments required bv the 
CMA agreement. »y tne 

14. Applicants and URC ai' hereby directed co file no later 
Chan Sepeemoer 4, 1996, a 49 C-R li8o!^2 (d) (7) cl!!aLLipLon 
OTc'!L!!^;!!t"^ trackage right, provid.d for " 

for «Lmp-:!or''L"5!aS!5" ' P*"""" 

for iLmpJL„'̂ L'"g!aS!!5" p*""-
17. In Finance Docket No. 32760 (Sub-No 4) 

for exemption is granted. 

18. In Finance Docket No. 32760 (Sub-No 5) 
for exemption is granted. 

19. In Finance Doeket No. 32760 (Sue-No 
far exemptie- is granted. 

2C. In Finance Docket Ne. 32760 (Sub-No 
-or exemption is granted. 

21. In Finance Docket Ns 
-or exemption is granted. 

32760 (Sub-No. 

6) 

7) • ) 
9 

the petition 

the pecicion 

ehe pecicion 

che pecicion 

che pecicion 

. ehe applicacion 
BNSF and KCS 

^ 22. Ir Fmance Docket No. 327«o (Sub-No 
i L - " ; l ^ ! * i v * ! ' ! L " * ' ' i * ' * "•^5''" approved. an!,t ano KCS 
L'!:;-- n« ^ subm.it, by August 22. 1996, the agreed-upon terma 
-'!?!:- ? ̂ '̂ l«'"«nt«tion of the Sub-No. 9 teraLal trLkag! 

s In the event and to the extent these partiea are unable 
" they .haU submit, by !Lh L t ! s!!!!i!e 

?-:;r?"^'.fr"i''^J?P^**«"*'^^°n of .uc^ Lrmmal L i e * ! ! ! 
IZ^mZL r^^' ^"'^ the beeeer of che propoLls 
fs9€ ^•^-•tion Chereof, and make ic effective on S c J L S L ! L , 

•PPifLtiL I t ^ l / ^ i ^ d e ! ^ °̂̂ ' -P-ive 
24 . 

appiie atiL JtL'!=5R?'!!*Ln'Ld""'" "•p—w. 
25. In Finance Docket No. 32760 (Sub-Ne 12) th. 

!pp'i!!tiL Li!! ^ ^'"^ " .PProvireoLhiLic!;! L!"""""* 
!e i i ! L ! L ? !! t^" require chac che BNSF agreemenc be amended 

wL!i'2rJ??L!! ir ?-rL îd"!ie'L!!' 1n""a?f̂ !L:r'ii.L' 
the Suo-Mo. 12 ra.pon.ivc i ; p ? L . n S ! ' i . ^ L L i d " ^ * ' ""P*"-' 

26. In Financ. Dockec No. 32760 (Sub-No. 13' ehe r.«>««-,«. 
applicacion filed by Tex Hex ia approved!^ . L j . L ' c o t h l ! ^ 

var-ation chereof, and make ic effeccive L Sepcembcr l l ! i 9 9 6 . 
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2"̂ . In Fmance Dockec No. 32760 (Sub-No i4) th- t-
crackage nghc. .ppHcacion f i l . d by T!X M ! ! ' , , Lo^oL^*""^!?*^ 
to ch i . re.enecion: .11 freigit Lndled by T!X M!! » ! L 
I t . Sub-No. 14 teramai trackage rights L i t S ! L ! L n ! ! " ! ! ' " 
subsequent movement on the Laredo-Ribstown-Corau! L ? f - f ? 
Tex Mex and HB6T shall jomtly submi! b^AuLSt 22 ^ L s ^t!!" 
agreed-upon terms respeccmg implemencacien I f L e Sub-N!' l l 
teramai eraekage righes. In c L evcnc and to ch! ! « i ! ! t h ! . . 
parti.s are unable to agree to .uch cera!^ th!y . L u ^ L m i c L 
L r a . ! ! i * ; t ! ! ? * " " P"Po.a l . ra.p.ccin-. i m p l . L ! c ! c i e ! ^ L u e ^ 

of ^i! LL!!!?!* "̂̂ ^ ""-̂^ '̂ •̂'> choo.i L ! b!eLr 
Of .he proposalc or seme vanaeion chereof, and make le 
effeccive on Sepcembcr l l , 1996. 

28. In Finance Dockec No. 32760 (Sub-No. 16) the r.«,««.,„ 
applicacion filed by WEPCO is denied. responsivi. 

29. In Finance Dockec No. 32760 (Sub-No. 17) the r..Bnn.T». 
applicacion filed by MCC and i c . rail a f f i l i a c i , i s d!nr!!!̂  

3C. With re.pect to the condition, impo.ed i - thi. lî r-̂ m .̂..̂  
i L ' ? ' f ^ ' - J * " ^nterc.tcd p.rti.. (OTIS V / S P !n5 L I F ? 
! ! ! i i - - Lf^*^''*" ^ " f ' ' ' ^^' !"«' th. .greedluLn H l l , 
tc -L'ii-.n-'^-!!!"°' oondition.. in the i L n t L d 
tc .ne ex.en: t.nese partiea are unable to aoree tc ..î -h rZZ^. 
they snail suomit. by such date, aepara" JLL«ar/L!p!!-^L 
-n!*!:-L^L''-L S"̂ '' oonditions. ^he BoSrS'^wiL* t h ! ! 1 L i ! f 

irefL:Lv!-oi'LJ-LL!!''i,''i%;r-̂ '"'"° '̂ 
respectira'ai^r'f!!\!Lr!!t!!"f*'^''"' '̂»̂ » decision ...,̂ aw«p interested parties (CMTA, Longhom OT/SP 
a.._ BNSF s n a i l j o i n t l y submit bv Dmemm^r ^n i . S l ur/a*-, 

r e i n . — s u s m i t , by auch date, aeparate propoaals 
respe....ng implementation of auch eondition. *"̂ °Po.ais 

respec-in-'-!5F''*!?I''\t° condition imposed m this decision -espec.in. .JE, tne interested parties (TUE OT/SP BMsr i l ^ i 
=^"=ly ' " ^ ' i t . by Dicember 10^^i996 i i r ! ! ! i t . ! ! 

ter-.s respe -ting implementation of aueh condition '"!';h!°!ven-
L ' ^ r -'Lv !!!?• *̂*!!* P*r"*» • " ••'"•*1* to agree to .u!h 
'LoL-r"!^,!!^*^^ submit, by .uch date, aeparate propoa!l! 
-especti.ng implementation of auch condition. P'OPoaaia 

exemption'Ll!;Le5" ^'^ ' '"^-'^ ' P*^"-n for 

the llpiilltlllTs ;!LtS:' ^ ' 3... 
35. In Dockec Nes. AB-3 (Sub-No. 131) and AB-. (SUK i n 

the applicacion is granced. ano AB e (Sub-No. 37), 

aecepe'ed.^" °*̂ ''*' ^ "^X), ehe nocice i . 

37. In Oeckce Me. AS-3 (Sub-No. 133X), ehe Deeitie« 
exemption is granted, and an NITU i . herab^ L!u!! ^ " 

As previously noted, CPSB and OT/SP IMV -irti^-i, 
ty August 22nd. an exLnsion of ehc'rugSc'L^d^iLlml;."*'""' 
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38. In Dockec No. AB-3 (Sub-No. 134X), che nocice i s 
secepced. 

39. In Docket No. AB-8 (Sub-No. 36X). ehe pecicion for 
exempcion is granted. In Docket No. AB-12 (Sub-No. 189X), the 
petition for exemption is granted m part (diacontmuance' 
authonty i s granted) and denied m part (abandonment auchoricy 
IS denied) . 

40. In Dockec No. AB-8 (Sub-No. 39), ehe applicacion ia 
granced. In Dockec No. AB-12 (Sub-No. 188), ehe applicacion is 
granced in parc (diaconnmuance auchoricy la granced) and denied 
in pare (abandonmene auehericy is denied). 

41. In Docket No. AB-12 (Sub-No. 184X), ehe peciCion fer 
exemption i s granted, and an NITU is hereby issued. 

42. In Docket No. AB-12 (Sub-No. 185X), the pecicion for 
exempcion is granced. 

43. In Doeket Nc. AB-12 (Sub-No. 187X), the notice la 
accepted. 

44. In Doeket No. AB-33 (Sub-No. 93X), the notice ia 
accepted. 

4E. In Docket No. AB-33 (Sub-No. 94X), the notiee la 
accepted. 

46^ Ir Docxet Nc. AB-33 (Sub-No. 96), the application i s 
granted. 

47. In Dockec Nc. AS-33 (Sub-No. 97X), ehe nocice i s 
accepted, ana an Nirj is hereby issued. 

46. In Docket Ne. AB-33 (Sub-No. 98X), the peticien for 
exemption is granced, and an NITU is hereby issued. 

49. l r Docket Nc. AB-33 (Sub-No. 99X). the notice is 
accepted, and an NITU is hereby issued. 

SC :r Docket Nos. AB-3 (Sub-Nos. 132X and 134X), AS-12 
Sub-Nc. 187X), and AS-33 (Sub-Nos. 93X, 94X, 97X, and 99X) 

T published in ehe L'titial Reaist.r en Auguae 12, 
.996. In Cheae proceedings: 

(a) Provided no formal exprcesion of meene ce f i l e an 
offer ef financial aasiseance (OFA) haa been received che 
exempcions will be effeccive en Sepcembcr 11. 1996 unless 
scayed pendmg rccenaideracion. 

(b) Pceiciona eo scay, formal exprcasions of ineene ce 
f i l e an OFA under 49 CFR 1152.27ic)(2), and 
cra i l use/rail banking requescs under 49 CFR 1152 29'" 
muse be filed by Auguse 22, 1996. 

(c) Peciciens eo reopwi muse be filed by Sepcembcr 3 
1996. Except m Docket Mo. AS-33 iSub-Nes. 94X, 97x, and ' 
99X), requeats for public use conditions must be filed bv 
September 3, 1996. ^ 

The Board will accept late-filed t r a i l use requests so 
long as ehe abandonmcne has noc been consunmaccd and che 
abandoning railroad is willing co negociace an agreemenc. 
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(d) In Docket Nos. AB-33 (Sub-Nos. 94X, 97X and 99X) 
applicanta ahall leave intact a l l of the ncits-of-w!v 
underlymg the track, including bridges, culverta and 
similar atructures, for a period of 180 day. frwr'th! 
effective date of this decision to enable iny ! L e ! or local 
govemmene agency or oeher mcere.ced per.in to n!L!Le! 
Che .cqui.ieion ef che nghc.-ef-w.y fbr pvblic !!! 

. I t l i ^" Docket Nos. AB-3 (Sub-No. 134X) and AS-12 (Sub-
No. 187X) applicants shall leave intact a l l of th! nght!^ 
of-way underlying the traek, mcluding bridge!, cu*v!rfa 
and simil.r structures, fer • period ef 90 dayi frem L ! 
effective date of this decision ee enable any !e!erer local 
govemmene agency or ocher mccrcsced person ee n c L t L e ! 
che acquisicion of che nghes-of-wsy for public use. 

MO f L l ^L^f^^Tc h°!- tSub-Nos. ir9X and 133X) , AS-8 (Sub-
2! l lv ' 'Sub-Nos. 184X, 185X, snd ie9X), snd AB-33 (Sub-
No. 98X), nocice will be published m che Federal Reoi.t.r en 
August 12, 1996. In chese proceedings: BBBiltfr on 

OFA h l l \ » l l ° l^^* '^ "2 expression of ineene eo f i l e an 
L L ! ! L ! " " r * * ^ ' exemptions will be effeccive on 
sep.e...aer —, 1996, unless scayed pendmg reeonaideration. 

'••e in'or!*,^-H-*"!fl"^*'y; ^'""^ expressions of mtent to 
*n under 49 CFR 1152.27ic) (2) , and (except in 

" V V u . l l r m ' ^ ' i ' f " ^ ' " " - •nd AS-12 .Sui-No '^IB^) ) 

i . iLL!'LiLLy'!ui!L"r!IL""***"^ ii".29"' 
"99* '^ir n!̂ i:.*°2* ̂ °J'?P*" ^ ^ - l * " * py September 3. 

-a^y? *' '̂ "̂  (Sub-No. 129X) and AS-i2 (Sub-
K s i L ! ! L e ! * r L L ' " conditions must be filed 

K~ i«?y, ^" (Sub-No. 133X), AS-12 (Sub-
i r - . - . ! l i ! ? L S ! " " l ^ ' ^ T - •PPl^o^nt. snail l!!ve f":?": ' l l of the rights-of-way underlying the traek 
i!^-o-'!? f L * * ! " ' J"l^*"«' -nd - i m i l L L r u c t u L ! for a 
pe.-od of 18C days from che effeccive dace of ehis decision 
--!"!!3!/"^ " govemmene ageniy L o t L r 
::':!:!*:*° P«"on to negotiate the acquisition of the 
rights-of-way fer public use. 

^o. AB-12 (Sub-No. 185X), applicants 
I t l Z : "̂''T i " ^ * " °^ rights-of-way indiilyi'g L e 
track, including bridges, culverts, end s i L l a r !tra«ure! 
for a period of 90 days from ehe effeccive dec! ! f ^ L ! 
deciaion co enable any Seaee or local governLne ae!n^ or 

^̂ SScLL-̂ TLrSr̂ 'JL̂ L'!.!*̂ "̂ '" •=1^ .̂":L*L^ LC 

Ŝub̂L. ll̂ ltVicTU rnl'tllTnTs'̂ ll̂ l̂ ti llile^\^:ll 
L ! " F ! ! ! ! ! I :«^*^="""ons soughc L . r a i n will L ^ ! i ! L d !n 
Che fsderM Rcqiairr on Augu.c 12, 1996. m th..c^prie!!!Lj!: 

(a) An OFA to allow r a i l aervice te centinue muat 
received by the railroad and che Beard by 22 ! L J ^ 

n̂g»cS*aS!Sn:!i: LrLt̂ L:;̂ t̂ uL:tî :̂ /tr''- -
aoanaonmg railroad i , willing to negotiate an !g!!!«!L. 
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The offerer must comply with 4 9 U.S.C. 10905 and 
49 CFR 1152.27(c)(1). 

(b) OFAs and relaced correspondence ee ehe Beard muse 
refer ce ehe appropriace abandonmcne proceeding. The 
following nocaeion muse be cyped in bold face on che lower 
left-hand comer of che envelope: 'Office ef Preeeedinsa. 
AS-OPA.* 

(c) Subjecc eo any conditions set forth and provided 
no offer for concmued r a i l operaciona la received, an 
appropriace cereifieacc will be laaucd. An abandonmene may 
noe be effcceed prior eo ehe effeccive dace ef the 
cereificacc. 

(d) In Dockec No. AB-33 (Sub-No. 96), applieancs shall 
leave ineacc a l l of che nghes-of-way underlying ehe crack, 
including bridges, eulvercs, and similar aeraecurcs, for a 
period ef 180 days from che effeccive dace ef chis decision 
CO enable any Scace or lecal govemmene agency rr ocher 
incercsccd persor co negotiate the acquisition of the 
rights-of-way for pubiic use. 

(c) In Docket No. AB-3 (Sub-Nos. 130 and 131), 
requests for p-obiic use conditions m.ust be filed by 
Septemc.'.r 3, 1996. 

53. In Docket Nes. AB-8 (Sub-Nos. 37, 38, and 39) and AB-12 
(Sub-No. 188), notice of the findings made with respect co ehe 
discontin-uance authorizations sought therein will be published in 
tne Fedcra; RtSiSIcr or August 12. 1996. In these proceedings: 

(aI AT, OFA tc allow r a i l service to continue must be 
received by the railroad and the Beard by August 22, 1996. 
T.he offeror must comply witn 49 U.S.C. 10905 and 
4 9 CFR 1152.27(c, ;i) . 

(b) OFAs and related' correspondence co the Board must 
refer eo ehe sppropnaee abandonmene proceeding. The 
following nocation must be typed in bold face en the lower 
AB'OFA**'^ comer of ehe envelope: 'Offira ef Proeaediaga, 

(c; Subject to any conditions aet forth and provided 
no offer to aubsidize continued r a i l operations is received 
an appropnate certificate will be issued. Discontinuance 
may r-Jt be effected prior to the effective date of the 
certificate. 

54. In Docket Nos. AS-3 (Sub-No. 133X), AB-33 (Sub-Nos 96 
97X, 98X, and 99X), and AS-12 (Sub-No. 184X), the exemption 
authority granted i s subject to the additional condicien chae the 
camer (a) comply with che followmg eerma and condiciona fer 
implemencmg t r a i l uac/rail banking: 

(a) If an interim t r a i l use/rail banking agreemenc i s 
reached, ic muse require chc erail user ee aasume, fer chc 
ecra of chc agreemenc, fu l l respensibilicy fer managemcne 
of, any legal liabiliey arising ouc ef the transfer er use 
ef (unless the user is immune frem liabiliey, in which caae 
It need only indemnify ehe railroad from any poeencial 
liab.xlicy), and che payment of any and a l l eaxea chae may be 
levied or aascssed agamst che nght-of-way. 

(b) Interim t r a i l uac/rail banking is subjecc ce chc 
fucure reseerscion of r a i l aervice and Co ehe uaer'a 
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!f-Ly"^"® " financial obligacions for Che righe-

(c) If mcerim crail uae is implemenced, and 
subsequenc. y ehe user mcends ee cermmace erail uae the 

till d!!L'L l""' ^"•'^'^ • ~py °* ^"^^ "Lr Hie It 
p!r!aL!h^! !!H '̂'̂  P*9«'«' containing thia OrdLing 
paragraph i.6. and (ii) request ehae Ordering Paraoraoh 56 b. 
vacated m relevant part en a specified dat!. 

IS reifLd^lv*!h!'f!!!IT"! interim crail uac/rail banking 
th,r ! i ^ '̂ *y •'t^r ehe dace o' aerviee of 
Chis decision, mcerim erail use msy be implfmented If no 
agreement IS reached by that time, L e c a m c T L y fully 
aoandon the lme, provided any conditions imS^s!!^!! met. 

(Sub-No «i°°!n!'' ^ ' J 'S"̂ -Nos. 130 and 131) and AB-33 
.^r^,d!H I t L . l ' ^ ^ l " ' " conditions set forth above and 
C i r j ! - " L i L L l ' " " f!!?""-"*'^ operations i s racciv.!. a 
mi-i- i**.lTvL!"*5:,/PP^^"''^"*y net effect abandonment and 
ma.e.-a. sa-vage un;il peraitted under the teras of the CITU. 

s " i e - ^ ' ' r r t L tiJ^*"^ "PPlication m Finance Docket Nc. 32760 
-^-.^ f l»bor protective conditions set eut m New York 

:9''9, 

^ --wffBflr and grrrirr. 36o i.c.c. 653, 664 (i9eo) 

•Sub-L I ? L « " ! !'^** • * • " ? " ? ^" Finance Docket No. 32760 
o-!- -r Ne! Y * " ; ^ 2 * ! : P^teetive conditions see 

s - J L T?f trackage nghes approved in Finance Dockec No 32760 
=^ I.' N c ^ L l T L S ' ^ Z ^ preecccive c o n d L i L s !!e —• f C . . > I k snd W e a t . r r l^y. ga - - T r a r k . n . e,>,h>.-.t.n 

It' "5,6io.;r'(î 76), as modif[!3V,:.!L!;T̂ V..-
^—Ins."LfIBf and Ovtrrtrr. 36o i.c.c. 653, 664 (liSo) 

Dock!tNor*AŜ?irsL.'r2%5"r!r'?̂r?L!"̂??" 
'?s:''!!d j{;ic.?LnrAs'?̂ '£;£̂ lF;jr j'̂ l̂ ^ 

62. Approval ef the cranaaccions aueherized in ehe Pin««,.-
Docxec NO. 32760 proceeding and m chc v a r i L ! embLL' 
proceedings are subjecc eo ehe eiiviranmencal micigacion 
condicions sec forch m Appendix G. ^.^s.-ion 

I 
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64. This decision shall be effeccive on Sepcembcr i i , 1996. 

65. Wich respecc co che proceedings docketed in Finance 
Dockec Noa. 32760 and 32760 (Sub-Nos. 1, 2, 3, 4 5 a 7 • « 
10, 11, 12, 13, 14, 16, and 17): ' • »- ». 

49 u '•!?^^!!??"' l i "1 ^nicial decision is waived pursuant te 
49 U.S.C. 11345(f). The decisions embraced herein are fmal 
decisions withm the meaning of 4 9 U.S.C. 10327. Any 
administrative sppeal will be entertained only under 
49 U.S.C. 10327(g), which peraics appeal only en the baais ef 
material error, new evidence, or aubseancially chanoed 
circumscances. 

By che Board, Chairman Morgan, Vice Chairman Siomons. and 
-ommissio.ner Oî cn. Chairman Morgan, Vice Chairman Simmons, and 
Commiasioner Owen commenced wich separace expreeeiona. 

Vemon A. Williams 
Secreeary 

CHAIRMAN MORSAN, commenting: 

--•-rsA'A--:~^ 

The proposed merger of the Union Pacific (OT) and the 
Souchem Pacific (SP) railroad ayscems -- creaemg chc Nacion's 
-argesc r a i l syscem -- stands as a true cese ef ehe seseueory 
authority of the Surface Transportstion Board (Beard) to permit 
.ransportation-related transactions chac are m ehe public 
r-^!"?h deeerammg Che public mcerese in s r a i l merger 
.!!L«n!!^?!!f'* """^ ear.fully balance che benefice flewinr«rom 
;!! L!u': ^n'th*'*^"" ^^ l •ncieompecicive consequences chac 
l t l r?fh* u *w "••' eransporcaeien benefics are clear 
^-h!.^'^n!^ l ^ * •ncicompeeicive effcccs of spprovmg ehi! L ! L r 
L:dfl*"o"^ ""^"^ ̂  significanc, ehe fiLrd, chrough chi 
tt^tyZ'^"'"^ •uchoncy granced by Congress, can and has iLoaed 
conditions ta address the potentially significant adverse 
co.nseguences of the merger. 

a bro!d*!!l!!"Lrtt!«"'*f^*- P"o**«»ing, the Beard has heard from 
! L f " f ^ ^ " " mterests about che poeencial impaces 

L i r / ^ L ; ' ' ' ! negacive, aaaociaced wich chis merger, w! Lve 
n!!^L -h •'^^PP*" •'*'o supporc Che merger and shippers whe 
oppose Che merger. We have heard from railreada chie !re L r ehe 
merger and railroads chac are againrc ic . We have beard f r L 
!!^ !h!"-' 9«»̂ «"«««neal efficiala whe a L L ! l e ^ d 
! ™ ! ? ! " J'**"?*^ "• ''••̂ ^ *'om employeea wL 
aupport It and enployeea who de net. The Board^e challenL ha. 
oeen to weigh a l l ef the exten.ive evi dene! L S L i ! r l ! ! ' ! t ^ 
balanced decision that addresses chc poeencially s i L i f m a ! ! L r a 
while preaervmg ehe aignificanc eraniportatien b!niftL ! L t 
! ! i f i r ! ! r L % ' i ^ produce. I believe that tne Beard L . m!t that ehillenge m ehia decision. 

O u t n a h - r>.r-.f1 

Some parcies hsve argued chac ehia case should be eaav to 
decide: If Chere i . • compecitive problem, y ! u - j u . r s ! ! L " and 
deny che whole applicacion, leaving le ee ehi priv!L p!L!!s to 
attempt to wcrk ouc a aolucion more aecepcable L 'h! aov!!!L!! 
Wich a l l due respect, while that may b! L ! i ! s j a i a L f h!!! 
particularly given the opposition, I do I I I L n . ! ! ^ t L i . 
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There are clear and real plu.es to this me -oer F i r . t th . 
! - l ! f . ? * ™ ' " ^« tremendourifLspoiLLin 
L L L ! L n L ' " ^ !h*'*'' «̂ «tory has shown ? L t 
res-ructurmg m the rai l industry has strengthened the r a i l 
raees, and chis merger should be no excepcion. 

Second, ehe mcrg.«r ensures chat shippers en the SP av.t.m 
Wil- continue to receive competitive s c r ^ ! Som! BaL!^! L v . 
argued that we ahould net be eoncemed L L ^ S P - f l i M ^ L ! ! 
eo.ndition. However, the State of California, L beL?? of i-s 
snippers, and the United rransportation Union, on b ! L l f of i L 
emp.oyee members, are worried, and the reeord. a! di!!uL!d i l 
our decision, s-upports th«ir concerns. Denying L ! m!ra!! . L 

r.L'J'L'-- '̂ Ŝ!'*:'!!'!-̂  'V't'*'- «p -to%!!L:*r!*Lt'that 
Z - J . ~ : Z , , ^ ^ t not a riak that we. as guardians of the 
L r ; : ; -"-•'̂ •«' under r;ur statute, should be wilimg co cake 

a--a! -h!"!;';!!L"LL'''%*t"'"'' .houL .ci'!! r.o 
! i i ! - i ! SP !v!t!! ! * ; r ' ' P""'"*! py tM. m.rg«r .nd eo ».ve .ne SP .ystem as a viable compc'.icive force. 
D i v e s — 

q-.icx 
co-pe 
Ci-/es 

oe a 

iraustr 
—' - . 
ae-icn 
ai'.-es 
s ; sn 1 
e l i i c 

It^^ i - ^ * ' ̂•''* •*'̂ *«* ^'^•t there is anocher simple 
. and Obvious way co fix ehe poeencially aignifLaic 
t:ve proolems asseciaeed wich ehis meLer div!!tieure 

- s - ! 7ol III •««•' P"' t̂ l i n!t L 
' i L ; - * r ! I i ! ^" ''^"t. as presented, i t would 
' - L L t " ' ""^ "«• ^'^•t -e •iould ? u r L . 

-nere is cleany no other viable altrmative Ra-lro.!. 
meir network economies, are differant fro! L L r 
i - - ! c oLt« °^ '̂*«̂ '' network takes away part 
e.. eco.nom.ies of operation. As the Board's decisior 
strates, there is clear evidence on this rec!!i L!-" 

•uggested by some oi the partie.'would 
..c..ntly und.reut the cr.n.pore.tion benefit, and 
lencies aa.oci.t.d with thi. merger. 

Moreover, the divc.titure propoeal. di.eu..ed in th,« 
are far-reaching, with one propL.l evi' !L!!!!*L L ! 

L̂ L:LL!d'LiI°L'"̂ i!! „Ĵ r ̂ '̂ ŷ S!yi!I L! hara co 
- L - wfn i L . S L i L noc di.cmgui.h becween ehe.e .hippere 
--.a. wi l l lee. dir.ce and mdireec compecicion and choa. wh«ii. 
competitive pe.ition wil l not be eubitkntiall! ! f L ! c ! d fc^ !h ! 
!!;!*d'nn?*"""'"*'^\"'^'*^"' o « ! " ! e ! t i L " * L ; L f X e r !aw 
" L n t i f i L l ! " ! ! " ' '"•' -P-^^^^'lly tailerad L c L ' 
-..-/""^'•fT:°"' diveseicure is noc necessarily aimple and 
q-—-X. To Che cenerary, ic could lead eo more aoverBmint 
i.ntru^ion, mora regulatory overaight, an!, ! r L S ! L i r ^ ! L e 
-itigation vncn the u.nsuccessful Suitor. i..k r ! ? i ! f ^ ' T I I I I S 
I l : T : - l ^ ' ^ l ^ * oertam dive!Lt J . 
L - - ! ! ! r ! / " ^ foraally preaented m the record of t h i . 
L i i * ! e - ! r c L ! ! L c ' " - L t L ! T ' " proeeedmg ! L ore ae.«y, c r c m g the type of uncertainty and unpredictability 
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i!!rS"'!L*'t'rJS;5 ĉ v̂'!r!"""*'̂ ="̂ '̂ "«-iy thi. 
• in c h L !!!."• titure po.c. .ubsesncial problems ol i c . own 

APBrr,r.-T,̂ P rnnili; iMin 

more L r ! ! L ! ! " f L!L'dL!L!*'!!! Potenci.l problem., mighe be 

hara in chi. ea... LLL*!* !LL'!L"!L!! LL"* 
•nd cL"; LviL=!!5!,Lr!,5J:.^.%h.re i ^ c h ev.rlappmg crack, 
providing a privace a.rt«^ - i ^ * compeeicivc iasue by 
Burli..gcL N L C L L !!L!%!°{BNsn !^!!?'* grancmreo 
P*reies have complained chi! e S f ! c!fo!!!!""''! '^"^^•S* righcs. 
produce as much eompecicion a! !! i!H!!^ ?* "'**'• noc 
BNSF I . , strong cSSpiLc!! ! L ! w!!t!*̂ «***"' ^ di..gr.e. 
now CO eempece. Tri^kig! ! i ! ! ! ! !!! !-'? = " ^ t c and ehae know, 
ene mdu.cry, .nd t h . L ' L ncf ! ! i L ! c ! V L f ^ ^ ^ r ' ^ ' ^ ^ y thraughouc 
nacure and .cope, che eraL!ce n!!!! h ^ ^ ' ^oauac of cheir 
effeccive eompLiciv! a l L L ! - . ! ^ ' ! noe be an 
•-hows, the trLkag! ! i L t ! * ! ! r i L . n t i ! ! ^ * ' * ? ^ " ' •' "cord 
eransporcaeien b c L f i c i of ! L !3! Provides significanc 
Che Board has ehe mean! ! L L . IT,;,* " "isnased properly -- and 
•re -- cnese track!;! ! i ; L s e L ^ ! ! * i L t ! ^^^T 
competitive presence aid L ! ! ! L ' •xi'ting 
"erged UP/SP sy!*!! *" Provide market discipline for chc 

negetllLf a%%e'!mL*!r!Lrt!i*L'iLLr*L'!'!"*'' p̂ ^̂ iy 
However, tne Board L S L L ^ L . ^ Assoeiacioi 

«ore is needed eo addrc!! th.L!?!!: ?'*' "ghcly ae, chac 
Board nas •ug««neeS eL5!c!Ls'^L*L!'5m!!T\"*"* 
ins and build-eues, tr.nslLS!, L ! L!!^!!?!!' ^ ' " ^ l ' * -
trarsit f . e i l i c i . . . «nd cencr!ic !!rvL!' i " : •tor.ge-in-
tne conccms of venous .hipp!!L!!Li !r,H !* ***r* ".ponded eo 
particularly we.tem coal m L L f L ! l ! ! f , " • " i ' ^ ' ' •hipper.. 
snippers, and gram and o-her N^-f't" !"^^ •""* chemical 
carefully c r . f L d tc p L ! i r ! ! ?^L!t!f?'**- "ndition. ar. 
toaay without und.raiSmJ'e^! L:?!JiLL'ef !L*!!!;!!" *''^"^"' 

.ttacxL*d'i!c%!̂ gLl̂ '̂L̂ !̂'Ln!L!L*̂ LL̂ Lo/•""• 
oe!rL̂ L?L?: ŜLcJT! L '̂̂ ^L'L! !"^"^-"-^^^ " 
The condition, that c L ! o ! L h i ! i ! ! ! ! ! ^ " " " nciehcr. 
and BNSF eo reperc penedm!lly !o S S ! ! ! t ! ! ' " ^ " "-̂ ^ •PPlicane. 
tn. proeeceive condicien! ! L in L ! ! ! ! ! L ! ! * ' L ' ^ f '̂ '̂ t 
noc depend upon ahipper. and a f L c L ! ! ! ! ^ '^• '^ "^H 
monieonng. i f c o m e i l ! i ! ! . ^ i ; * L ! L ? ! ! L L ! ? 
-111 ace. The diveacieure option will L L * ^ *^ ^•n •nd 
the encire oversighc p ! r i ! d ^ T L B L L ! ! I ^ ! f^^^lf^l* during 
•eriously from eh! be?!nnmg J S w u r L S ^ L L ' L ! S ' ! e " ' * " ' ^ 
Clog fig 

: believe chac our decision i s a balaneed th.. 
recognizes che many compceing lasue. m c L ! L ! ! 
t.ne transpercaeion bencfies ef che cranaietL! !L 3^ Preaerves 
Board has a mandace not to igner! f!^!!!ui!!- *»«ne^ts ehae ehe 
effective competitive a l t c r ^ L i ^ ' f o J s ! r L ! L !„!'!!il 
served by S? -- we owe them no less U !!!!L!!L f T ^ " * * ' 
importance of the transaction to tie cm!l!!!!r f!! ^ t * . 
who have much at .take. It mitig.t.. !! ! S ! L r f ! L L ! ' 
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l!C î!L!i"!enL"''?̂  ra!oLLL!L!!"?$""^ • 

dL^L î.̂ !-!LSLr'r!!L!̂ !̂ .̂ H^^^ 
.ood for tranaportatio!,: ! i d ' ! r i * ! * ; ! L ' L ? I L ' . ' ^ L L y . " 

VICT CXAJXNAN SIWONS, commenting: 

in "i«!"L!t''!!S!L!L!5*ei!'!!!lf!!t"^*f" Cemmi..ion w„.n, 

ilI-adviLd'SLlTbcLL^Ta^p^^^^^^^^^^^ •nd 

•bhorr!!Ly"nirai:''^mLr*V"*' ""^=* " indu.ery i . 
view i g n o r L ^ L ^ c L ! m ! f ' . . r ? " ^"^oft'nt. -uch an unyielding 

•nd ehr!!Lo!i! !!!?r-i!s !Lc"f!L!'/!!*"^y •-"''"•̂ ^ 
t.ue Chac did nec f ! L i - ! * L ! ^ ! m | L L " * ^ " macance, 

cases^fLc* ! ! L ! L ' ! d S ? - r ! ! ! f d i f f e r e n c e s becween ehe cwo 

unlike cL I^SLL^ îi'l̂ '̂̂ LL î̂ t!' •"•iŷ «- f-̂ r.c, 
have i d e n c i f l L ! L . s c L ^ ^ ^ *!^!' outsec, OT and SP 
and have v o l u n L r - l v L . ^ ; , ! ^ ! : i.ee a reduction m competition 
solutions. s ! L L ^ L ' ! L ' i ! L t ! ' L * ' " * ? " '"'fr o««rTemedial 
persuasively, ch!e Che e ! ! n L f ! f! ^ * «*otually demenscraced, 
• merger. Now m!L c L ! ! ! ! r L S L ! ! ! . ' ! t ' ' ^ * ^ ""^^ •"=»» 
to provide seamle!!, ! L g * ! * l i n ! i ! ^ f L J '^•<?«i'ing railroads 
mterchangea and raeJLL! i i L e L ! ^ ' " ' ° ' " " ^ ^ 
r e f u s J ' t l ' e L L L L ' - i f i ^ s L S i - J r ' r ^''"''^"^ '^^PP*" 

whcle"r!*m'e'h!"pLue'LeL'r'!!i '""ItTa'l'hll l^!!? " " * 
oeher chac concrola che L L ! ! •nalysis and none 

rasuie SL'L'SaSL!."̂ ?! •J!̂ iL'!!L'''!2S"'̂ "̂  • 
•greemenes. HowevL. c, !.L i . s ! I L ! ! L c " v i d S ! r ! ' ' 
railroad con.olidacion. wich many ef c L .ffi!!!!!„" 
merger will furchcr ehe preduccivifC !.!n! ! t ! ! ! ! ! ^ . ? ! ^ " * - . 
the rail industry.Mcrger; raduce L L r a L ! g L ! ! 3 L ! ! L ! 
equipment. Herger. .l.o, as preferred bv^Shi^!.:, 5 ! 
rasulc in smgll-lme opcraciL! cS!2l?of"^SS!"in!"'*"'°"*"^ uninecrraoced. aaamle.c ••t-ir-.f. t«o'iaing uninccrrapecd, aeamless service. 

Today, Che single faseesc growch seamene for r . i i ^ , . , * - -
meeraedal and ies crsnsporcaciL requi!!r!!re!L " 
characceriscics chac OTSP ean deliver This wii i , . 
Che growch segmene for che mdusery*"Whu!L:rn.!!"L!"!" ^ While carriers can limp 
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•long en che sere.ngch of cheir cradicional r 
lumber, gram, aueomcbiles ecc aL h!!. f"^<*iti«« of coal, 
•nd prafica, chey need n!!'.!Leis !? f!!ffL"!!!"' ̂ " 
order ee grew «nd accracc caoical Tr.t-!-^iS*"*^ r.venue. in 
Gr.ne.d chera are no LL! ?LLe. m !«!™^i!T " ''''''^oe. 

^Ir^'iL'^ltli^^^^^^^^^ 
So?!Lf!r,-L!*!!-! ! L u L * ! : i E i " ' ' - • - -
,n thf^?^^^ offering .mgl.-lme .ervice, however i . nnr w 

e!5!ô !?%L!.LrLL!rr!Si;!iLL!!!;;ci! Si ! 
cLL*!L"!L' Lu!L*fL!c!f̂ r̂ lLL'anê '̂ !i""̂ ^̂ ^̂  ^-
modamizacion !f L!d! !!d'l!!!! !2i ••ineenance of cracx, 
traffic ae eop-L=!r!ie!S S ! s ^ S J T r " ? * ' " 
on th. importLt i ! L ?!r!'mcra!r !!!?HL?!J^y'" P^»=^« •'«Ph..i. 
goal, of prom.=tmg int!L!d!!!!! ^ L u ! L d ! "o.e 
•ecr.cc chi. cr.ffic, ch«re will be 1.!! hf!! i n c r c i n g l y 
improvemencs in air iuiliev Ldu!!,„! highway cengeacion, 
time managemcne, a! 3!!LL'.!!n! i ! ! ! t " •"-^•nt^. •nd beeeer 
eie-up.. -orx.r. .pend l e . . cimc m co.ely hignway 

UPSP m ! ! L T w ! i ? ' L " ^ ! L * L ! ! ! L L ' " n ! ! ' '»>• 
financial capabilicy Ch!t « ! l ! ! ! ; . ! " " " ' ' ^ * " " " n e i e a , •nd 

cera.inals, and $500 m i l ' L n ce u ! ! L ! ! L v ?̂ ^nccraodal 
movemencs: che Sunsec , Texa!"anTL'?rf L*^LL"L•cL^LL^!e ' : ! .^^ 

eov.rig!'r!*mLL!!L""'iiT!!.,t!L!'!r 
-111 h.ve improved and shLc!r !!utL tht^* I?*'"'*'' however, OTSP 
will operace on a level pLvLo f^!?! throughouc che Wesc, and 
railroad will be at*, -r, i ! ^ ' w •̂ '̂  •"'̂ •1 to BNSF. The 
m auch a r ! i . !! c f l l f i L L L " " - J " ! L ! f L ' * ' l i ' " ^" " - ^ " l ^̂ "̂  
C a i i f c - i a route, ani ! r L . oerridor. SP'a Chieago-Southem 

OTSP makea much of the faet th«- -h-
merger wa. the consoljL--!n ! " t h ! ! catalyst for this 
Santa Fe. indeed, f t i L ' L ! i r ! ! * t L ! tSfSLr'"^''""' 
event t.hat altered the comoet*-l!! ^vf-^I •'^f^ merger waa the 
m the west. It partie!l!!?v*iL!g!d ^ ^ ' i " " "^1 md-u.try 
earner wa. not f u i i ^ L . L i L ! ! !! ! ! '̂'̂  •• thac 
impace. of che BNSF SP L n ! ! ! t f ! * cempeeicive 
9ivcn Che lew co.L'and o!!L!!!! !!! "* •""•tion, buc 
aeraeegy develop!d by sP L L ! t L ! " " ' ?' "^^^ •nd OF, chc eld 
Jceep pace wich L ! SNSF " r ! ! n ! ! t tuft'**' ^neended reaule. and 
•xi.emg craffic or accraci n!!^!!*?^: ft!' " - " t a m 
furcher cauae SP'a d«cin!LnL I I Lu?^*^ •t"t«gy would only 
bue fcr Che mo.c pare, i t would c f f f L t ^ ^ ^ ^ continue to exi.c, 
markec force, and would io i L ! . ! w! ' ̂  inm.naced aa a 

m.rkec. OT and BNSF L!Li! IfLSi! !h!!t*""̂  p'-y'' 
ee lower ee.c., .ceracc era*L!L!rf J"̂  *"••' cc.cinue 
•imply f a l l furcher L L L inve.cmenc, while SP will 

m.rgeJ'c"'!!r^L""!Lc''!e":!^*L!!^* ~ ' »••<« thi. 
•ione baaia and aicr!!e L e !!c!!!!!^^"! °P«"t« on a acand 
order co remain a , L ! i ! l ! n ! f!!?!!!^"?^^!^-''' P"«P«r- In 
probably abandon the.e .!e!! w L L l J Aa!Tr!f' "'"K* 
negociacmg leveraoe and f ! "•* l*tele Co no 
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S!r!g^•a''!!^e!!^rv!"LL*!t'^!fL'^^^*.f^"- r̂om 
SP eould provide .ervLe L ! Lw L ^ ! l - ? * ' ' f ^ ^ " ^ ^ ' " •erv... 
not play Lch of a L L ! c i L ! e ! o l ! f ! ^ i ^ ^•fined markec, and 
We.e. The re.tructurmrL t L |J*wLl! L!!°?'*" 
•ome markets, and the p L s i b i l L v of !h..I " competition m 
lines. possioiiity of abandonment of marginal 

route!"^ !'w!j*tr'!!n!f" ! ! L ! ! J t ' " ' diveecicura ef key SP 
Ciey souchem.'^N!!i!Ll' L ! ! ^ ! 'Tr!f?r!"*""- ?S?"^^' •^•""• 
R^il Link, and ochers aeek d i L i L c l ! ! '"1^-'- Honcana 
Hiaeery refleces chac ch! icc h!i ^^"ous SP roucee. 
poreions of an exiiimfl n.tff^k !."*''*'̂  "••"* diveseicure ef 
compecicion. T " S i'^"L I r i a ^ •method to preserve 
divestiture i . nL! ! p!!pcr r!!!^; ^ ^ ? h " •«P*^«nee shews chat 
indusery. Divcscieuri h!! b!!rfrd!^ i * * * concexe of ehe r a i l 
wnere ehe merging p!!L.!! « ! a!!f!!T? " ASiiK mduscries. 
themselves o f L iubsidi!!! !! .!!! 1!^^^ required co divesc 
for Che operacion of L ! ^ o L !!!!nL! "•"•••'V 

a unif!!! spLy!L!'Ln.L'nL*!^' °' titura aeek eo de.croy 

TLL̂ LLL̂ be- E S 
^l^^-iie^^i':ii^^^^ " -
div..cicure would noe L n ! ! j ! !!!!L..^'''''*"'°"' ^^olc. 
•ingle-ime move. w o u l f L i L . tt"t^^^ " ~ny curr.nc 
wiping ouc Ch. efficicnei!! of Sr!o^i T thr..-lm. move., 
merger, .hippers will L v ! ch. ! ! !!«*"* ••*^»o.. Wich • 
•ound r a i l sysc.ms, OTS? !nd L I F i l l !L?»/*" '^nancially 
mega syscems will compece fLrcelv o!! ! ! ? * ^ ^ ' " i «*>• two 
evidence m che PowdeP RivL B!!in 'and !h'"^^ ' ° °^ 
tror the Pacific NonhwLt L " L a ! ! '^•/nccraodal busme.s 
automoDile plants is a constant L ! ? ? - J * oompetitien to aerve 
westem shippers can L ! t L ! ! f . ? L ^ ! ^ " " " / • ^ =•-nera. 
• c i i i t y , resources, geograp!!! iiv!!!!.'!!/»^^^?^'*« ""-'^ ««rî l 
• - X SP, Whose eom|etftiLL.!='L*^!L* LLrL*'L'd!L!fS?**^ " 

-.d -r.:LL!LyL'!r?L!!"!LL%LLr*L\L"" -p-dcntiy 
compc'.ition. But m .o dome L e ! ! ! v ! , P5«««rv.tion of 
ovex.ll that haalthy r a i l r L L I l l y l l L j ^ t ' * ' ^ 'f!* • P * " ^ ! " 1 « 
mteta.t . Thi. p.rhap. can b! ! - ! H P*̂ '=«"oeing ehe public 
indeed, che aurfLe e r ! n ! L r t ! t f ! i £ mdu.ery. 
pr.ccdcne, and c e ! L ! ! ! ! ! ! r ! ! L " • * i ^ - ' •^•ncy 
Federal regulacoir^ih!?^ ! L l ! ' e ! 2 L ! ! f . . ' ? * ' "ne.'miluding 
of eompecicion. ju.c fer ch! . « L ! f S!!?^^"'* Pr . . . rv .c ion 
eombm.cion ef och.r f.eeor! c o ' ; L ! L f ! n r L L L e ^ L l L * m t e r e . e 

N . e i e ! L * S ? r ! L f!L'*LLl'm:L\L*n'^h!L^! — ^ ^ ' '*»• 
Th.y do nec concrol ehe deb!!e !! ! j ! L ^ i P '»»• *«P*t«-
1. much broader. SSA North.!! w!!,!-.P^^^g incere.c .candard 
•t 506-516 (1970) .Ina!" I? i!^2r[i' ZSt'tV ^ j " ' "•«' 
rcgulacora ean approve r ! i i Ln!!iT!.t " " ^ f * federal 

federal body muse be Che ! f f ! i t ! ! f ^ t h ! ^ ^ f°""™ °« this 
•dequacy of%ran.port!t!e!"!L!eL !C!JL}.^!!*!i^'""°" «=*>• 
Thus, smce modem times the ag!!!? L!^L'!JL!L!L*g!d""-j!%avor 
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"lergcrs. cen.olid.tien., and jomt ua. ef f a c i l i t i e . that t.nrf -
rationalize and improve the Nation', r a i l . L t L L ! SL!!-
tiggii-Tfrii P ro, Y Tlmrrr 5>I-M. 632 ?'̂ 2'"L2,*ff6''tfS-5t?. 

In t h i . caa., competieion will be e r c r v e d with th. 

!reiL*SL!f **r̂ * •̂ •̂ "̂ -•i "nSr!LL'L!̂ .nded 
!f#!!^ Burlmgcon Norehem Sanea Fe ha. ehe abiliev co 
ffn! compecicion co ahipper. ae 2-co-i po!nL T L ! I 
L ! r ! ! r ~ 2 ^ erackag. nghircannoe work a! ! L L a c I e ^ i 
mta r f competition exeremely unpcr.uaaiv.. Prep.rly .cruLL.d 
!!Li^!^'',5'"" "^"^'•d by th. Siard, erackag. r ? ; ! L !!!^ 
S!Ln!n!! ! ! L r ! = « f "^ ^ n . Boch history L d c5mm!n 
experience upholds this position. 
nohtI!*h!n***^??*' opponents impradcntly argue that trackage 
L ! L L " T t " ^ • • • i b l * •nd thac c L compecicien I f fared 
l ! ! ! ! h ^ , i * ^ll"»ory, becauae ef ehe so-called unpHccLnLd 
•̂ engch m miles involved m chc crackage righea. 

m,.„ fh*̂ *̂  •rgumcnes noc only defy good busmcss logic, chey also 
e r ! L ! L ! f ! ; ! r ^ 5 " ' ^ * e'^"'= benefic. co b. derived t l Z L L 
iwer ?? righe.. Here, ehe er.ck.g. nghc. will nec ju.c allow 
BNSF CO compece wieh che merged cameri for loeal L i f f i e c L v 

LoiiSi'!t*î ?r ?h" " "• own ay!!!; !id ^ 
L T ! ! ! s c L r L u ! = * "PP-^^^^y " •«*«* » ••rved ...Ippers o! ee 

'̂o ehe cenerary, some parcic. argu. erackae. riohe. 
cemp.n..eion here i . ..c .o high chac BMSF will Le!2! L . . th.« 
! l L ! ! ! ! " " - " " ' i l l nor eralj e f f S !S!pi!L"i!5*" 

!e !!!!"̂ !*t" ""'•'* ""'tĥ r cLc i! a!^tL !o 
c! !!?Lt.?"? •'•"'^ ^ " •̂ -•y» P̂ -n to .ncour!g!^LL!!. CO voluncarily n.goeiac. cempen.«cion. Ic i . difficult to !! ! ! ! t 

route, awer ? I -hi w ,**"u.. Of i t . fm.neial atrength. and 

L "h! F T " —- iL!?r!o'L'!o:S!r?!Ln-î *̂ 
could have Choaen weaker carrier, with limit.dl!og^apLc Laeh. 
-ightl*'!«^f!""'*'" °' Ju.tie. I . eoncemed that the trackage 
-ights compensation is based on usage, and wouid r a L c r !!! BNer 

";!rSu!S'!;SL!J ?!̂ Lr"L''̂ ''"̂  " ..rve"LLn"L!L!:!nr?: 

«..«fwiuu.iy compete in order eo recouD ica inv.atm.nt LIV.I-

dcnsi?!f!! SMSr!!'!o!^!L'"*i" '''•̂  " .ufficienc 

eh!!r"L̂ !LaTLL̂ !!:2!!*c.>«=̂ l!̂ !iŷ !!i!Lh'L!a'!!LL!!•by'° 
demensersemg chac oppenenta orcaented flail! -t.i •rgu«ent by 
their pome Leh r.Srtee"r!f"! LLiJ^ FL JLL!! 
exclude .11 inc.rmodal, gram and coal t r i f f T L!!^?? ' '5**^ 
B..id.. bemg "^^-leadiig e!"v!!la!?!L!L^':!j!"'tL*o!L2Lt-
B^nowliriThll Vell^^^^^^^^ 

r̂ r̂ !a'TIL*'b.'e'weTfH!LL !Lv!xLL"'L'̂ !!iLâ l̂LfL 'L -̂̂ * 
th w!! !Ji 5-L%?!̂ :!*!nrLLd!̂  ̂ ISIFBSLLL^^^^^^ thi. craffic m conjunccion wieh eh. w..ccm pereio! of ill rail 
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network, but the opponents' studv .rein,*-, .-.i 
from their calculatLn! excludes a l l of chi. cr.ffic 

•*^' handicaps eiced -- erackao. ̂ ,«ht. 
eompenaaeien and lack of sufficien- c r a f ' i ! righcs 
validaeed. Opponents assert that iver i f :* noe been 
•ignifieanc !«rx!'LL!!! "hich wil? . I ^ ^ ^ ^ "̂ •*'̂ * " '**̂ «loP 
the volumes neceasarvTLLchi!!! leLo!!!!'*".^! ""•*^* develL 
It la my view chac chc LL.mmn f!!!!!!L!' "^r'^y •c^le. 
craeial peine: wheeh.r BNI? ! " ? ̂ T ! ! ! ! CO'L'.!'T" " ' 
compecieive aa SP <• tK«— to be ac leaae aa 

e^Tden!!':* L c ! L 'wLr!"L!r!°!!!'par!u!f'*r' " " ! 
compece head-co-head SP h i ! t L f l , * ^ line., and OT and SP 
hailewer co.L rLn'sP L ! l ! ! . i r •»'SF. which 
eraffic a. SP Wif! a L r ^ ! ^ '*""'' ^•••' th. .ame amoune of 

p̂ .t •ne%"!!i!c"'e!L;!!L"L:c'5o!̂ tfr''"'̂ ="*̂  "•"•*•"' °« 
."!!!! -Ŝ wLL'̂ r i'IrF"" -• " • -« - fL !̂L!x'c*iiv!̂ * 
L LAH L ! S'---^ L.!'!!!^ore!!ne^LirL!L"L'!rfie-i!!.r'^••^p " 

undertaxes actions that'i;^!LL^^JL*=i^r!iry"7!i!p!L 

reguiâ !!!'ipp!!!L'L"!!e!LfL.'"Li!o:L"""*"'-̂ "̂  •̂'""̂  
become higner . . th. numb!! of !o!n!tfLi! pr.mi..: p^^cc. 
rfor.mentloned, thil p!!m!L L L!dL!!!5 f!^^!"*- *• 
n^t raadily apply to Le LLrLS"LLt!?."" ^"^^ 

C l a . s ' ^ - ' r ! - L ! i ! h!v!°?!^''"''*' -ithough the number of 

decimidL'iiL'!!.J!:!n 'L̂ 'Lê LL̂ LrJ'L-'* p*̂'-
ele.rer an example of t h i ! pom- ch?? -!. L . i t ? * " " "° 
environment m ch. Souchea.r^L.L'LiL* ! L ^ L r y = r : : ! * L ^ i i r i 

have pL!!Le"*Lr.'L.!v! !!Len«'L*"f '^"^ »̂  Califomia 
the_ Board's own'^L!LL9 o L r c L yeL! L a ^ ' s f ' 
r a i l carrier m many maLet! L ! « L h i - c f L r L ' ^ - ' '̂̂'̂  P^*" 
l i t t l e to the lev.i of .. contributes very 
the third L ! r i ! r oompetitien m those marxets where 1^1. 

F̂ ciffrii'Lr'a'̂ LuLrirr:̂ '* sLt!;* '̂̂̂  
not, SP I. c.rcaini; . !!rC !!ak cSJ^enL!' * ''"^^"^ « 
eo mvc.cmg ch. huge .u!!^ur!L S !i?f--J^=""" '"^ "••^ 
expendieure.. WichLc m!.!tm!!L m oTi^t It^""^ "P"^^ 
will contmu. te fall furth!r b!!Lrf , f i '"'^ •<iuipment, SP 
evidence that m m!ny LL.!! !!!!! ep"J5!^'^"°"- f^**" *• 
le I . .imply . margLarjuy!r''*^!tLL!r!!!*|pL'Lf!L' 
threatened with continuing Lor .ervic! b!! it! fhi^^**!" . 
employee, ri.k losing ch.Ir jL. ^L?'Do!!iho,t °* 
unionized employee. Lppon e!L•meiS!!.*^""^^"'^ " "''y " 

unabi!\L̂ '̂ Lt"c'L''!!̂ vL!''L̂ L̂ !î !b~"L!"*';!'' " 
produce efficicncie. chac w o u i r L c L a ! ! ^ ! ! ™ ? ^ ! 

competieion offered by BNSF (!! !mL!LS L t L " ' I I ! ' . 
ahippers BNSF has .eqiired .m!e i t ! ! ! ! L ! T '̂ ^̂  number of SP 
management is not m'! posi.!L!*to" J " L * L i o m * = L " L t SP 
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linger and hope for better cimes co appear » 
the carrier furcher, and as eraffic oatt!™- .S^ * *' ̂'••*'«n» 
conaequence of BNSF ana u"s ! ! L L l ! L !!S!.!f^^" " « 
the expenee of SP, ehe value ef i L L L ! r ^ ! i ! ' ! L ! ! ? ' ' ' " * ' " 
c.immi.h. DOJ claim, chac SP ean ce'*!!!! H I f f ! ! !h^^ 
l.ricc-qualicy eombinacion. ic off.r! n ^ a!! f^!*",.^* 
-elacive co che cwo oeher carrier. Luld'n!!^.h?^ ^^s* Position 
Che merger. However, logic dL*!!er!h.t 2 th "* ̂ •ny 
iifuaien of capical, SPwUl L ! ! ! ! i ! ^ ^ wichoue oubaeancial 
Choae •ervice. m L . L C m.rk!e!^ L ^ h!''"'̂ !!V* " Provide 
r.tienal SP would conc!nL!!! ! ! L L - ! ^ ! ^^'* ô eo. A 
It haa a cempcticiL !S!L!!!e L!^?!,!^Z''*'* "'»•" 
BNSF growaV^cn L r ! ! f f ! ! ! ! « . - p e n d i n g , while 

eouneJ?'!'LeLŜ S!L!L'̂  '?L'L'!!LL!! S'L!"*"'̂ "*" 
the merger raalizmg ehae ic wUl r w ^ ^ L i L ^ l l l t * •upperc. 
scrong rail nccwork*whose key raL!! ! u i ^ ! . ! ! L !!!!!!" ° i ' 
of ICS week financial condicLn ov!r L . i ! ! ^ J 2 "'•"• B.c.u.e 
been an unreliable provider of r!n -!-! y * " - SP ha. 
c.pical inve.tmen!.*'Lv!'*LmLr!S Sp'!'Luif!Lf LovL'*" 
efficiene and cimely .ervice co L! milftiii It Provide 

i...tiL"i:k L^ii:z.iri.''ii: zriii:';i.:^" s 'f";"-

compecieive altemacive wiM h.«! -h 1°"^ ®̂  * 
t.he .eeclemcne !g!!!L!i î .h!M!h * ••'Y"** of BNSF chrough 
fe.r Che con.equ!L!!Lf ch!*;l! ^S^F°5in°" ^""'•otureL 
.ervice ju.c co incr.a.i i t ! ^ZJ-'if'u w*̂ ^̂ l "^nt to provide 

Bceid.., \ h . . ! % ! L ! ! ! !hl1L!^^!!!''!L'!S!!d•!' "^•«"" 
bemg able eo f i l e a ra t . ^™«,T.,!I- *'*'*•'* preecceien of 
Board. Add Chac CO c L L ! r T i ! t !h!'2*"*^ th. OTSP wich che 
cranaaccion for ch! L L L L j ! ! - ^ L S!!"* "^^^ '̂ ^̂  
offering viable c e m p ! ! L i L ^ " decerame i f BNSF i . 

•« edlt^tlUili i r ! ! " ' l L ? L ! ! ! ! i i ' ' " r ! L 5 ' 5 •PPlmanca h .r . in 
fueur. w« wil l look b.ck ac t ! i . i ^ : , ! "nfidcnc ehae m ehe 
eoncmued advanc!!Lc !f Le L!f!!! !!.!!^^* " ""^^ 
ea a aeerlmo mumm̂ Z Zf •urtace eransporcaeien induaery -• s h i L ! ! ! a!d ! ! ! r H * L t . t " ^ r ^ " i l r o a d a : ^ ano later- met at the eonfercnee eable beforehand, 

cornmcn^atLrL!!* '^Lernh^rt!S"!'o.?i'.*lf^* '^"-^ 
of cemmitm.nt i t exact,!'f!S!"OTsP m ! ! ! L ! i l ? L ' ' ! J ; L ! * * ' '̂"'̂  

^L*LL crL̂ !iJ*t!̂ i!Lr"rL=Tr;LrcS!̂ „̂ L̂ ^̂ ^̂ ^ 
proper balance between ita L L L ? ! ! .!d t ^ ^ i •tf^'ting a 
public benefits of che mcrg!!'*T!L!J^!j! !;;L'e'L!'^e"'"' 

(eenemucd...) 
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and forged a marvelous markec baaed privace aelucion co fur-h.^ 
ehe mduserial incereses of chis nacion. Th!e cL ! l ! d wiL ! L 
very special measured experciae of chc dediLeid ! L 5 ! of ! 
beleaguered bue valianc Federal agency, h!s p L L L S in f«!.ii.„t 
resulc ehae will benefic che public l i r d!Ld!! L JoL 

COMMISSIONER OWEN, commenting: 

Smce passage of che Transporeacion Act la^n K.- W 
Che public policy of ehe Unicef I L L ! L ! L o i L L L i J j L S * * " ' 
?!!^?!!o"'* "nsolidseions ehae ara m ehe p L u ! ' L ! ! r L ! 
The 1920 cengrcasienal direccive waa rescaced bv che 
Transporeacion Acc of 194 0, which provided eharr!ilroad mera..« 
and consolidaeiens be "censiscene•^icheL p L l L i ^ L L ! ! ^ * 
^.m m 1976, Congress enceur.ged •effores ie L L L L L ! che 

^!^!!!!/" ; economically ju.eified ba.i., Inllulllg 
And in L ! ? ^ * - " " * procdure- for mergers .nd con.elidacions 
And in 1980 and agam m 1995, Cengr... vec.d ce r.cain m ehe 
Ineer.c.ee Commerce Aee ehe pravi.Ion chac merger! and 
! ! ! ! ! i ! d * ^ f ° t ! •""'"^ 1"° S'' " • • • • '••ilroad. ".nan- be approved i f chey are found by ehe Surface Trar..poreacion Board Co be "cuns.uscenc with the public interest."'" ^'--'.ion ooaro eo 

Ka.,«I!T l*oumng ecra "public mecrc.c" may b. found m eh. 

TLLpSLiCLn'̂ LLLi! j!Se LL'j;!'!^^ LeL*r!rr'" 
L%'!!L'lo'!L""ba'.^!!d'?.?^*^ '^"^ • c o n o m J * L L L i ! L ^ " The 

«!.!*rTn^i^*^'' mc.r.«t . . . I . noe a concept without 
!L!^;!v !5^! criteria, but ha. dir.ct r . l a t i L to 
ad.qu.ey of trsr.iport.tion .ervice . . . (.nd te] bee-
u.e of tranaportatior f a c i l i t i e . . . . 

Congr... provid.s us with additional direction --
!r- r L ! ' i i L . ! * * ! ! H ' * " * ^r 'Z°" considered L i ! raviewmg -a--road merger and conaelidatien applications:"' 

"'(...coneinued) 
Labor's psrcicipaeion m che debace resulced m a wm-wm 
sieuacion for everybody. - «o m « wm wm 

Transpemacion Aee, i920, 41 scac. 456 (1920). 

Transporeacion ACC of 1940, 54 Scac. 899, 905 (1940). 

Seaggers Rail Acc, 94 Scac. 1895 (1980), and IC-
T.rminaeion_^Ace^of 1995, 109 scac. 803 (1,95), now'cLiried ae 

49 U.S.C. 10101. 

,2 •"'•'^ ^fTT-.>iea v M..t.>. 2 „ ^ 

49 U.S.C. 11324(b). 
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1) The effecc ef ehe propoaed cranaaccion on chc 
adequacy of eranaporcacien co eh. public,- 2) the .ff.r-t 
on Che public incere.c ef mcludmj, or f a l l m ! e! 
includ., ocher r . i l carrier, in ch. ar.. involved m 
Chc propoeed cranaaccion; 3) ehe cecal fixaa chaLe! 
reaulemg from ehe propoaed cran.aecion,- 4) che^ 
!!^!!5 -rarrier employeea affeec.td by ehe 
propocd eranaaccien, and; 5) wh.ehcr ehe propee!d 
! J ! ! ! ' L i r •''^•"* •"•« oi e!!LLeion 

L!rin!?̂ Li"'!J!e"«t" 
Railreada were ehe firsc msjor induserv where m.ra.t . - J 

The new purpose was expressed in unequivocal languaae 
. . . CO aecure a fair recum on capical devoccd ee che 
transportation service. ^° tne 

The Ceurt later held:"' 

Cengress has lonr made che maincenance and developmenc 
of an economical and efficiene railroad syscem s ^ L r 
of primary nacional concem. r-w*-' • natter 

Horeever, Congrea. rep«ac.dly ha. dir.cc.d eh«c railroad 
" d conaolidaeion applicacion. be m!!!-!;ed b! ! L i ' f ! L n c 

ciL?'!L!!!Ld'»^'*' Deparcmene. AT !h!'iiLe*L 

[TJhere can be liccle doube ehae chc [Surface 
.ransportation Board) i . not to maaiur. prope.al. for 
! L !!L,4!L '"*•*•»•" •nd cen.elidation.] by 
the etandard. of th. .ntitra.t law.. Cengr... 
!!!o!!t«H fh^t ""•'̂ 9«'̂ « •ndl cenaolidatiL. bee.u.. i t 
recognized th.t m .ome circumst.ne.. th.y were 

?̂ L!L̂ L!!iL%!ll!5="*"- ^ 

ard coLoMS?!rL!° eL'c!iL*̂ !!!̂ e!'?.5 
i™^!^!*'^* -"nsporeaeion Board] muse escimsce ehe 
scope and appraiae che effcccs of che curtailment of 
competition which will reault from the pLpoLd 
censolidacien and con.id.r chem along wich che 
!o!!!"?!? of improved aeraiee, aafer operacion, lower 
ee.c., . c c , CO d.ceraine wheeher ehe coneolidacion 
L l i c ? ' " " •"•"u.cmg Ch. ov.r-all erL!;!rLeion 

f..-. "̂**!̂ **' Supreme Coure repe.e.dly haa maeracced th. 

•p.c>.ix>M t « » di „ i , » „ , t l i f^ l l t iS^'tit o' t S J ~ d 

(1948) . 

New England Div^.Sot^, 261 U.S. 184, 189 (1923). 

Scabgirrt Air Lme R rn v n.r,,.̂  333 u.s. HB, 124 

111 

(1944) . «;Lcin TnirKinc ?n v un t̂.n ct^^„ 321 o.s. 67, 64-85 

i i ^ , ac 87. 
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•ergcra and conaolidaci'jns againse eh. compecieive hara rar 
exanqsle. in 1965 che codrc ruled:"' '^o^'^itive nara. For 

IC maccer. noc ehae eh. merger mighc ochcraie. vie-.aec 
Che ancicruac l.w.; ch. [Inc.r.e.L Commerce) 
commi.sien has been auchorize by ehe Congrees co 
approve che merger of railreaas i f ic makis adequace 
findings in accordance wieh ehe ericcna ?h!c 
auch a merger would be 'cenaiacene wich ehe public 
mccrcBC.' 

Again in 1970 che Coure held:*** 

We do noe enquire wheeher ehe merger aaeisfics eur own 
conc.peion ef che public incerese^ Oecermmaei!! o f ^ 
Che f.eeor. r.levane co che public incerese is 
r ™ ! ! ! ? PriMrily co ehe [Inecrsc.ce 
commerce) Commie.ion, .ubj.cc ce eh. .candard. ef che 
70veming .eacuc.. 

1995 ^" c!!L.«'" " y " " in 1980 and again m 
i i i l z / ' Pfngrc. rejecced .ugg..eions ehae ic ahifc co che 
Ju.tice Department regulatory autherity over railroad meraer. and 

c L ! ™ - t̂t "3!«^ng Juatic. OepartLnc^er!i7r*-fm 
e ! L i !! l ^ V t '̂ ^̂  ^ • " • t * Conm.«rce Commiecee'V f o ^ r 

L'i!i.!!L'*i.''SLL'J ?S!:!.f̂ ^™" 
i^«Lf!!t^^* Deparcment approach) would likely be quicc 
r i l " ! ! ! ! ^ / ? h " Pf^P^fly -ould aaaum. chac (mere 
rai-road, racher chan fewer railroad.) preduc. che 
be.e aer-.ice for ua.r.. Thi. i . noc a l L y ! cr!. In 
.ome r . i l mark.es ch.re may nec be aufficLnc craffic 
! - i * ! S f ! r " " I t - P l * ca.m.rs, m which caa. . c m L !o 
a-l ahipper. m.y .uff.r. 

r„r,.o?!"*Lf"̂ ""'! agrees that railroad mergers and 
L ^ ' L i J ! - " ! - * c! !!L°:!'*'"'*- " P " " « fmanemlly weak 
Lr;i!-!t!ve wi-? t!!!!. ! L SP«"'^°n. more efficient and more 
r°,P*-;;t^* "^-n truck, and barges. As che Coure obs.rved in 
x97c, r a i l merger, and con.olidation. are not to be conf-Ld -to 

iLLg'"""' ''-""5 -̂"̂  »»•" !!d -!L'uL," 
• i * « i ! L i ' ^ ' ^ furthers che developmenc of a more 

e..icicnc eransporcaeien unit and one that results in 
! ! ! . ? ? i " t " ' • '•̂ o»'' --th a strong carrier eerve 
equally to promote the long-range objeccive. of 
Cengr... . . . 

co.cly 
Wh.n railroad operacion. can be made mere efficient mna i . . . 

cly, Che aavinga are aharad chrough lower L ! i g L !L.!^» !! 

156.157 SBB&Mrd Air Unt R m y, Wnirrfl «irirfB. 382 u.s. 154, 

486, '"̂  "̂"̂ vnnn rnri 389 u.s. 

m Se"Le'Jfarin'g=^'^t5Si^^^^/J^^^^^^^ 

"* •Admmi.cr.cion'. Rail Merger Poaicion Hie by AAR ICC in 
Senace Hearing," Traffic wn-ir. j ; , ^ , 35, 1979, ac lO^ 

Northerr. Lm.a M.m.- p,,̂ ,; 3,6 o.S. 491, 508 (1970). 
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a forbearance ee raiae choae race. -- which arc refleeced in 
lower conaumer price, fot .veryehmg from electricity te 
automobile, to food to cloehmg. 

The., public benefic, houfcvcr, muse be balanced againse 
cempeeicive hara, and ehe Surface Transporeacion Beard haa che 
auchoricy ee siicigacc eompccicivc hara by impoaing a bread range 
of reaaonable condiciona, auch as crackage nghes.'** 

In ehis decision, ehe Surface Transporescion Board haa 
balanced ehe v e r i f i ^ l e public benefics ef ehe proposed 
cranaaccion againse che poeencial compecieive hara; and while 
deeerammg chac ehe compecieive hara is eucweighed by ehe public 
benefice has nonechelcss addreaaed each allegaeion ef compecieive 
hara and imposed condicions co mieigaec that hara. 

Ovcrahclming evidence was presented that this merger will 
result in bread public benefits such aa substantial operating 
cost ssvmgs, improved r a i l aervice, renewed financial strength 
fer Southem Pacific and more effective r a i l competition. This 
is importane co exiscing and fueure cuscomers ef chese railroada 
aa well aa che ulcimacc consumers ef ehe produces hauled who will 
reap chc lower consumer prices scemmmg from cranaporcacion-coac 
aavmga. Mere efficiene, lower-cose railreada alee make American 
induaery more cempeeicive in world markeca and make American jeoe 
more secure. Furehermore, efficient railroads accracc freighc 
from che highway, relieve craffic congeseion, reduce hignway 
aceidenes, save lives, deereaae pavemcne damage cauaed by heavy 
crucks, conserve fuel and improve chc cnvirenmcne. Each is a 
worchy public goal. 

1 u ,*'onccheless, Chis sgeney is obliged eo considei ehe 
likelihood of compecieive hara. Indeed, compecieive hara i s 
likely eo be subscancial m cercain imporcane markecs. 
Therefore, we imposed excensive condicions co miCigacc chae 
compecieive hara. Among che condicions is a five-year oversighc 
proviaion and a require-e.nc ehae boch che merged railroads aa 
well aa Burlmgcon Norcnem Sanea Fe -- which is beinc given 
excensive crackage righcs -- make periodic progreas reporcs eo 
Chis agency. Durmg ehis oversighc period we have auenoricy ce 
impoae addicional condicions and we will be an alcre and 
aggreasive policeman. 

Wich regard co oversig.hc, chere are cwo specific issues ehae 
are perennial problems m ene railroad indusery and ehat I do not 
intend to treat lightly if they recur as a result ef this merger. 
One IS ehe freighc railreada' creacmcne of Amerak paaaenger 
crains; chc oeher i s chc railroads' respecc for eheir unionized 
employees. 

< ***• •pplicane. chae che Rail Passenger Service Acc 
of 1970 requires enac Amerak crams nave preference over freighc 
craffic and ehae che condiciona we nave impoaed eemporanly 
limiting r a i l eraffic in cercain ccraiders applies co freighc 
crams only and noc eo Amerak passingcr crams.**' 

Furehermore, I remind Che sppiicanes' of ehcir aaaurancea 
given during eral argumenc ehae eicir merged railroad will move 
immediacely eo correcc peraiscenr Amerak aervice problema on 
Souchem Pacific linea. I encoi,rage Amerak ee keep ehis sgeney 

49 U.S.C. 11324(c). 
Itt 

ori«.r,t„ I!!!,..^*'"^!*"^"^ Amerak passenger trains receive 
s!^L^^Ar! f i ' ? L n ^ fr*c'^' railroads :s found st Rail Passenger 
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!h!!! t i t i ' * ^ °" P*" ®* '*»• •PPlic^nta CO cranalace eheae words into deeds. . 

r.iirU*-*' regard CO labor rclaciens, I noee ehae ehis is che only 
railroad merger in reeene hiseery co receive widcsprcsd laber-
union auppore. Railroads operace che largese eucdeer faccory in 
America, ofcen serccchmg cens of Cheusands of milee The 
exiseence of a well-tramed, motivated and loyal workforce le 
easential to aafc and efficiene cram operaciona. Employee 
eupperc ef chie cranaaccion will be a craeial faeeer in ice 
economic aucccaa. The applieancs sre ce be applauded for eheir 
amcerc efforea ae reaching ouc coward ehcir employees and 
including Chem in che planning proceas. All coo ofcen, m reeene 
years, labor rclaciens m chc railroad indusery have been 
unnecessarily acrimonious. 

The applieancs enecrcd inee a number ef good-faieh 
agreemenca wieh cheir dedicaced employees m which boch sides 
vowed eo coopcra,;e m implcmeneing chis merger. Specific pledges 
were made in a aeries of lececrs ex!:hanged becween che applieancs 
and cheir unions. 

Among chose pledge, i. ehae eh. applieanca will u.. ehe 
immunicy provi.ien of 49 U.S.C. 11341(a), now 49 O.S.C 11321(a) 
only eo sa.k che.. change, m colleccive bargaining agreemenca ' 
Chac are accually "necesaary" -- and I read chc word •nceeB.«ry" 
CO m.an "required" -- eo implemene che cransaccion and net merely 
as a convenient means of achieving cost savings or, as a federal 
appeals ceurt noted, "merely co eranafer wealeh from employeea co 
Cheir employer.'"' 

The very face chac che applieancs addreaaed chis maccer 
posicively m cheir agreemenc wich chc Uniced Tranaporeacien 
Union IS evidence ehae ehe issue has mane. The purpose ef 
impiemencmg agreemencs is co permic censuiMnacion ef a merger or 
consolidacion, noc co achieve oeher objeccivea properly handled 
Chrough colleccive bargaining -under Che Railway l*bor Acc. 

Finally, chere is an incerese group chac rarely is 
recognized but is essential to makmg our capicaliac syscem 
funccion. They are che mveseers who make poaaible more 
ef-icienc eransporcaeien, American eompecicivcneas in world 
marxecs and more aecure jobs. 

It IS ehe mveseers who spend less chan chey cam and lend 
ene di-ference cheir savings -- ce companies such aa railroads 
so Chae chey mighe build, renew and expand and become more 
efficiene. 

In reeene monchs. Union Pacific seoekhelders repeaeedly have 
been aaked CO give up poreions ef chc projecced merger savings --
CO ahare chem wieh ahippers. unionized employees and cofl«nunieiee. 

Union Pacific haa negociaced in good faich and enecrcd mco 
conccaaionary agreemenca. They have gone ehe extra mile with 
regard te environmental conccms. 

The steckheJders and management ef Onion Pacific -- ehe 
capiealises -- are ce be congraeulaced. Capicalism i s aboue 
buildmg and creaemg. Ie alwaya haa been; ic always will be 

^ ' ^ • ^ ' RA^^^^Y l^'bor Executive. Xmmnirimrî j^ y 
V r . i i t i Sta;gB. 987 F.2d 806. 814, 815 (D.C Cir 1993* The D.C. 
Circuic held (ae 814) chac. "ac a minimum," an arrangemene cannoe 
be considered fair i f ic modifies a colleccive bargaining 
agreemenc mere chan la neeessary co effcecuace chc cranaaccion 
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totTre»ffn--TTPW-Whtsehnwsi. Line In smith rn..nt^. ^ . oockee 
2 (Sub-NO. 3 6 X . . - T h . Denver .r,., p .p g r a n d . W . - t . ^ 

1.**,^"'^ r Q m g i n y - - D l » c n n t i n u a n c e E x e m p t , ' : : . : ^ y ^ ; ! L . : j | , r r V , t.r^j. 
I n E . a l ^ and Lake C o u n t . . . m - r ^ ^ i . . , t i J ' ^ | t r " i i . j - j ""̂  
Tftt UfnVfr a n i R lC firande W . e f . m . . . T ^ ^ i i r t Cctmtimn^.. 
Biicannndance of Tr.rk'IS. ." ' : : .?! i5 ' :rr4 , ) i l ;^?grt:^ jn 
B̂ l̂ -jn'nn Bnrt ssunr rniir-LtfslIa; DQCL? NS '̂ ABIS 'tsllb-NS 3S) 

U"- ^"' The Denver and B.n nt-mnam V—rfr^ e.^l-ro.rf Coffm.nv.. 
Cilggnimu.nce.-Malra-cS'n r'Tv'y^f " i,.!)!^ rhi"f^f?^S^ 
ffgmgr.; 7siur,iitt rO; Dockec Ni: i^-12 (sSb-Mo. iLxr HLH.^ 

RBbereson Counci.. -nr- Dockec Ne. AB-12 (Sub-Mo. 187X) 
! ! [ ^ - A b s n d o n m e n r Exempt.nt.. 

Seif lrPOX-San Lenn L m . Tr. G a l v . a t o n and H.T-ria Count. ^ ^̂ ^̂^ 
Docket No. AB-12 (Sub-No I S ^ s S u t h i T n p l r l T l ^ ^ I ^ r f ^ ^ 

rreffgni »(?'Mn;tCI r P ; Docxet No. AB-12 (Sub-No. 189X) Seurn^rrT 
^ " ' " " " • [ • ' ' ' i n n company-.Xbandr,nm.nt p « . , T » t , » n . . ? ; ? r ^ 

(IS^^ai'M'i?' "̂ "1̂  6ni UKiil'llnrVrt ri;rgi;ii:^ No'̂ As-33 
fiAC^.in']--Whirrif J u n c t i o n . r n l i m . .Tunr- .en I . , n . Tr. I a . 
ga.r. ' .Y, Docket No. AB-33 (Sub-No. 94X). Urior. p i V r f ' ; ; 

g " " " ' - - M . e m n l , . Tower-M.^ r r . . . 
- . n c Tn M i r r i f i l r -mnr , i : . - £a ; Docket N O . A B - 3 3 (Sub-No 96 / 
n " " " / r ! . ' . ' . - C P m D a n y - - A h . n d o n m . n t . . ^ . . > r - S i r . r ^ 
"sSĝ No '̂ gggf °r;;.!''?^n""^g""'5 f ? " r - i r i TT; Oecict i i . AB-33 

»S.ir.;Y T'.. Docket No. AB-33 (Sub-No. 99X) "n iSr P . l ^ f f T ? ™ 

o i c k i l g ' " ^ ; ; £ o ' ; g i : b ' ; i o " " ? o r ^ ^ £ ' •"'^ " ^ ^ ^ ^ n r r ' l i i ! ! ! g ; ' ^ m a n e e 

-iocxec wo. (Sub-No, 1 0 ) , Responsive AtitiT i r-»r 1 - r . , . . . 1 

t i ^ l ' Bg'PgnS^'^^ A e p l i r . t , o n . : M o n t . n . B . - l I m k T n - . 
S . i . C g J i i i m i i Y mBnBaDX: F i n a n c e Doeket No 32760 (Sub-No 13! 
Rg8BSr,S;Vf A g P l l c a - ^ n n - . - h . 7 f ^ , y M . > . r . n pf , i !w.v rnrnn.ny-
F m a n c e Docxet No. 3 2 7 « o (Sub-Ng 1 " A e o l ^ r Z - i n n T I ^ . . ^ . ^ 

RiiiiL!!c!lSî y%mlnI!̂ gl̂ :ĉ  '̂ '̂  
No. 32760 (Sub-No. 15), Resoenaiv. kn^' , t — 

Link. Led /so..th ori.n- gffygg;̂  .̂jl-!:-. ..rfr.jri.Bni 
5^*^?;:'"f^ "gTOBny; and Fmance Dockec No. 32760 (Sub-

^;,»ni%5V?g!?!'y:J!:LV''!:i°S::"!^'..^f^^^yrcgTm^^ i^r mmt 

In Decision No 29 (served April 12, 1996) che 
o!?^Sr*r*,*''Pi*S*'"" -*̂ ««' ŷ Cen-Tex Rail Link. Led./Souch 
Oncne Railroad Company, Led. was rejecced aa mcomplcce 
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ijS. ' Seuchcm Railway Company 
7 ^ Association of American Railroads^^ 
^ZZ. • • • • : A r i z o n a Chemical Company 
i l ? ^ ' " " " Acquisition Cor^!?!!i:en 
J t f f S j o A r i z o n a Electric Power Cooperative i ^ - c i o Kvmeriean Federating n« T r _ i _ — • ^M'vDcr^Mri ve 

^̂ merlean Federation of LabSr and Congreae of 
Industrial Organizationa "-""S"*" of 

iJ!'f!!!!f.?!r*'T:?!"" Norehwese Colorado 
A(a»C 

• ALK Aiiona c i r * l n ^ " 
j^U ^T^*°2"f ' ̂ ^9^' Company ^C ^ . l i Allied Rail Uniona ' 

ASARCO Incerperated 
ASW ^ ^ " " 2 Tram Dispatchers Oepartment, BLE 

R ! i J ! ! i r * ^ company, d/b/a Austin Nenhwest 
*Ai' IC Rail Ltd. 

f r : Brandt Consolic-ted, Ine. 
Zft Business Econc- Arcs 
Z t Z t . • r o t h e r h o o d ef »ocemotivc Engmeers 
17^ Bretnerheed ef Mamtenance of w.y Employees 

IMSF •::: ;;:: K^S'ir """̂ •"̂  juuroad ce«Jay 
SsSf** Surface Transportation Board 

M!r!!!d^^* ^«""»«ienal 
c ! ! g i i i ? ! ! ! ? T f * ^ ? * * ^^^ '̂oad Signalmen 
irf*^"^"^ Cargill, Incorporated 
C B - i Y C o l l e c t i v e Bargaining Agreement 
C^-l HfPP**" "••^n Railway Cempany 
CCRT Co!!!t!on*f!^*iJLf"'" lUilread company 
CCT §!!t!!l - a f f f ^ S ! ^ ^ * " ' " Tranaportaiion 

Colorado Department of Public Health and 
Environment 

^ • ' " J ! i i r ! ! i Jr""^' '̂'*-' Or-tent 
r. Railroad Company, Ltd. 

^ - p c ' - C h a m p i o n International Corporation 
C.-rj . : : r ! ! ! f ! L : : ^ ' " ? ^ f '^^'^ service company 
CMA . c!!!t5if*w* ° l Interim Trail Uae or Abindonmene 
c y - A C h e m i c a l Manufaccurers Aasociacien 

Ofli S i ™ ; """^"^oi^^*" Transporeacion A-^ehority 

^ :: cl!!S?!n NIIIIIII ' '̂ ^̂ ->' -̂̂ -̂  
CNWT' : : : : c h i ! ! l ! !!2 ReUway company 
C06PR . : : l i n t l l i S!f««!'':n/!'"r ^ransporci^clon company corr ceneral Oregon and Pacific Railroad 

Coneamer-on-flaccar 
c ^ ^ - ; I n d u s c r i e s , L.L.C. 
CP consolidaced Rail Corporacion 
r p t i C a n a d i a n Pacific Limiced 
XpSr ceneral Power 6 Lighe Company 
^ " ^ ' c l n t l ' A l r commission ef che Seaee ef 
CRD P* ^t"* " • ^ i a * " Associacion, Inc. 
rev Reperemg Disencc 

Corporacion, CSX Transporeacion, Inc., CSX 
r Ii^termodai, Inc., and Sea-Land Service Inc 

Xi:. Cencralized Traffic Concrol ••'vice, me. 
5 M 4 | S ! k ! r ! ' * V * " ^^'»^«««tive commiecee DOD. S!m!5'sc;!!!"S!!' ^'"T ^̂^̂ô<̂  corporacion 
OCL T>î t̂!3 I t * ' Deparcmene of Defenae 
iXt Uniced Scaces Deparcmene of Labor 
iXt ""^^'^ scaces Department of Jusciee 

ooi .....////::: ?ĥ "SSwn!!!i-=!r''c*!!;!!Ĵ -̂p«restio„ 

- 254 



Finance Dockec No. 32760 

The Denver and Rie Grande Weseem Railroad 
Cempany 

SA Enr'ironmen'tar Aasessmene 
EBT The Enid Board ef Trade 

Economic Developmenc Council fer Greacer 
Springfield 

Elgin, Joliee and Easeem Railway 
' I * Environmencal Impart Statement 
Entergy ES I , APfcL, and GSU 

• • • • Uniced Scacea Environmencal Proceecion Agency 
EPA Region VIII Uniced Scaces Envircnmencal Proeeceion Agency 

Region VIII 
Encerpriae Produces Coinpany 

p i Encergy Services, Ine. 
''Ĉ  Ferrocarriles Nacionales de Mexico - Region 

Pacifico 
Farmers Elevaeer Aaaeeiaeion of Mmne.oca 
Federal Energy Regulaeory Commiasion 

1^ Ferrocarriles Naeienale de Mexico 
LLS, Formosa Plaacics Corporacion, USA 
FPP Faycece Power Projcee 

Federal Railroad Admmiserscion 
Freeman Uniced Coal Mmmg Company 

'•C Federal Trade Commiasion 
<̂ on The Oeen Cempany 
5NBC Grambelc Corporacion 
5£r' °"I' scaces ucilicies Company 

Georgecovm Railroad Company 
^3?L Grand Trunk Weaeem Raiiroad 

Gaceway Weseem Railway Company 
Houseon Belc fc Terminal Railway 

"C^ Huncsman Corporacion 
""C Hoismgcon Chamber of Commerce 

Harvey Councy Jobs Developmenc Council, Ine. 
™l Herfmdahl-Hirsehman Index 
t t ^ . ^ S Z - ^ ' " ' * °«P^rtmcnt ef Transpertation 

Idaho Barley Commission/Idaho Wheat Commiasion 
i3f IBP, Ine. 

Inr.*-national Brotherhood of Teamsters 
Illinois Central Railroad Company 

-1,; Interstate Commerce Commission 
I - : i Intermodal Container Transfer Facil.ty 
-->r. Idaho Power Company 
I f l IES Utilities 
•I'F I l l i n o i s Power Company 
IFA Intermountain Power Agency 
p c The International Paper Company 
;f ^ I The Liacicucc ef Scrap Recycling Induscries, Inc. 
t;^A Indu'icry Urban-Deveiopmenc Agency 
•-IT Jomc Ineermodal Termmal 
'̂ SC Jomc Shippers Coalieion 

/̂̂ >OT Kansas Deparcmene of Transporeacion 
K*i Kan Kal Kan Fooda, Ine. 
JCOSA Kansas-Colorado-Oklahoma Shippers Associacion 
^CS The Kanaaa Ciey Souchem Railway Compaivy 
KCSI Kanaaa Cicy Souchem Inouacriee, Inc. 

Keokuk Junceion Railway 
L6D Louisiana and Oelca Railroad 
LCRA/Ausem Lower Coiorade River Auehericy and ehe Cicy ef 

Ausem, TX 
Longhom General of Tennessee Railway fc Navigacien Company 

Incorporaecd, d/b/r Longhom Railway Company 
LP'SJ' Longview, Poreland fc Nurchcm Railroad 
'''AA Magma Arizona Railroad Conpany 
Mara Mars, Incorporaecd 
WcC Magma Copper Company 
MCT Madison Councy Trsnsic 
MFU Moncana Farmers Union 
MKT Missouri-Kanaaa-Texaa Railroad Company 255 
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2"''°°̂  Minnesees Deparemene of Transpertation 
nonaante Monaaaco Company 
Moneell Moneell USA Inc. 
''P Mlleposc 
U P « ^ Mouneam-Plains Communities fc Shippers Coalieion 
Ilrr*' Missouri Pscific Railroad Company 
™*I' Moncana Rail Link, Inc. 
JJ ^ C MRL'a Acquisicion Cempany 
^rfC Moncana Wnaac and Barley Commiceee 
„ffl* Noreh American Free Trade Agrcenene 
JĴ hrf Noreh American Legiseie Service. 
JJEr^ Nacional Com Growers Association 
^r? ^ Noreh Ceaae Railroad Auchoricy 
Jlri^ Nacional Environmencal Policy Acc 
2:2 The Nacional Induscrial Transpertation League 
C. Netice of Interim Trail Use or Abandonmene 
IL* Norfolk Souchem Corporacion 
Jf'S Noreh Valmy Scacion 
° l t Cffcr ef Financial Assiscanee 

Oklahema-Kanaae-Texas Railroad Company 
° i i ^ Oim Corporacion 
° l /P°^ Oregon Deparcmene of Transportation 

Oreg-sn Seed Mills 
The Ogden Union Railway fc Depec Company 

ovemice Ovemice Transporeacion Company 
Polyechylcne 

•_; Pacific Mocer Transperc Company 
11'^ ** Fose Environmencal Aaaeaamcne 
'̂̂  Polypropylene 

PPG Industries, Inc. 
Proportional Rate Agreement 

•?* Powder River Basm 
"C Pioneer Railcorp 
11^ l^}^o Service Commission of the Sesce of Nevada 
l i z t Public Service Cempany of Colorado 

Pore Terminal Railway Aasociacien 
l i j , Poreland Traceion Company 
ZiSr Poreland Termmal Railroad Coinpany 

Ouanc-um Chemical Corporation 
•̂Zir '̂ •̂ 1 Cost Adjustment Factor 

_ Railroad Commission of Texas 
RIO Bravo Rio Bravo Peso and Rio Bravo Jasmin 

Railway Labor Aet Rock Island Chieago, Rock Island and Pacific Railroad Company 
?r* Return, on Investment *̂  ̂  
J i r Rails to Trails Conservancy 

^ Shell Chemical Company 
lECC^ Southem Califomia Regional Rail Autherity 
l ° t / San Diego fc Imperial Valley Railroad 
r f r Seccion of Environmencal Analysis 
e r r r r P * *'"=*"-*"on. Tc.Jcka and Sanea Fe Railway Company 

Serenaca Farms E(,. cserian Thsrapy Feundaeien 
f i * Scorage-In-Transie 
~ f Scimson Lumber Compsny 

San Manuel Arizona Railroad Cempany 
••^ • Soo Lme Railroad Cempany 
Seuehcm Pacific ., SPR. SPT, SSW, SPCSL, and DRGW 

SPT, SSW, SPCSL, and DRGW 
f P " Springfield Plascies, Ine. 

Springfield Plaacics, Inc. and Brande 
Cenaelidaeed, Inc. 

SPCSL SPCSL Corp. 
l l f r P * 5<»«î «y of ehe Plascies'Industry, inc. 
t l } ± Scandard Pome Locacion Code 
f;2^ Souchem Pacific Mocer Trucking Cempany 
foB Sierra Pacific Power Company 
SPP, lOPC SPP and IDPC 
f " Souchem Pacific Rail Corpeiteion 

Souchem Powder River Basm 
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SSACC:::::::l!!c?*I!n'!!ti!L'̂ ?""p°"«"" company 
SSW south San Antonio Chamoer of Cemneree 
i ? S l ^ - . ^ ^ ' t southwestem R a i l w a r ^ ! ! y 
I T C C S u r f a c e Transportation Board 
STRICT .' :: s l l T l l t l ! ! ! ' ? ! r ' 5 ' ? " commodity Cede 

?g= j-.'?!u!!!$ ic'inrc^r*' 
-X Hex-;::::: :;;:; S"?!!â -̂ !!!!!!TJ!̂ !!r?!:p!!̂ ^ 

: ?!!!!!!f!!!J?!tS!"^~ 
2j : ?!i!;!geTirS!s\;!!!:!!c'''̂ -̂-̂  -
TO Transporescion Trades Deparemene, AFL-CIO 
4 u 5 - E l e c c r i e Company 

Tex^« UtiliCics Mmmg Cempany 
uni Union Carbide Corporacion 
Union Pacific uPC, UPRR. and MPRR 
H;,. OTRR and MPRR 
m ^ r H " ^ " " Pscific Corporacion 
UPRR OTn!"" V ^ H ' - " Freighc Corporacion 
mr^ H"^?" Pacific Railroad Cempany 
OT^s"tah Railway Cempany ^ ^ 
USDA Uniform Railroad Coscing Syscem 

use .:;::::; ^̂ mi f S!S*""*" Agncuieure 
rru ti r Oypsum company 
V i a c o m U n i c e d Transpemacion Union 

Viacom Incemacional Ine. 
u ^ r - L W i s c o n s i n Ceneral Led, 

The Weseem Coal Traffic Leaoue 
WPRB M P ^ o ^ ^ * l-iShc Company 
wp"' 3*** "••"'^ " • " ' i c Rsilro!d cempany 
w" : ; H ! ! ! ! ! ! ' ! K ' ^ ^ " ^ ' ^ ^ ^ Corpor«ion K-4,- Weseem Shippers Coalieion 
WVRR „ r?^'*' Tillman fc Jackaen -----
Yolo Wiilamecee Valley Railroad 
- " — — . . . . . . . . . . . . . v r i i m C K M W — 1 . — . «. _ 

. - - - ^ n m ^ ^ i w . a 

Yoio Shoreline Railroad Company 
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APPXMDXZ Cl STJ-NC. 1 TXACXAOX BZORt 

The trackage nghes provided for m ehe BNSF aoreeffl.R- innr 
mcludi,ig Che addicional crackage nghes pr!vm!d f« !" !hc 
agreement) .-re covered by ehe noeic. of exemption ffled in 
Finance Docket No. 32760 (Sub-No. l ) , and ari divid!d mt! aix 
categonea; Weetem Trackage Rights; South Tex!! T!ac!!!! 
Rights; Eastem Texaa/Louisiana Trackage Right!? Ho!!!!! TX to 

?!!!!!!; ^=hJ"^''*'* ^ " c!or3!!!tmnsrand Trackage Righca Cranes ce UP/SP. 

ov.r /«"*2?t'""'^*f'f *^»*"' ""SF will receive eraokage righcs 
ever OP.- becween Sale Uke Ciey, tn. and Ooden DT o#tw..n 
S''b^!:!.n'!^' " ^ i . * " * * Alazen,^MV; b.!!!c?'S!io?^'N?*'«!^.eo 
^ d ^ l ^ l t : r!°' ^ y ^ ^ Stockton. CA; becween Riversid!^ CA 
L ! H 2 ! ! ? i "iw!?** ^T?"^" •••"' =*' Fullercen and La Habra, CA. BNSF will receive crackage righea over SP 

!!!"?!«?!":!''• city.'uT; L!we!̂  yjn, CT, 
and Liccle Mouneam, UT; becween Alazen, MV, and weao^^ N^'-
becween weao. NV, and Oakland, CA (via chc "Cal-P* lme^tw..n 
Sacramento and Oakland); and between Oakland ̂ A and !a!^5!!!" 
CA. The trackage rights specified in this paragraph aMbn!!: 
nghes for ehe movemenc e£ overhead eraffic*^!!?! !«!pe fl' ^ 

nwv.mcni; OI overneaa eraffic onlv, exceot fe-

r!uro!!'!!'t!! J!?"""" ^ " •nd !!•!»!!-
railroad at the following points: Provo, UT; Salt Lake c-tv trr-
Ogden. UT; Ironton, DT; Gatex, LT; Pioneer, UT ^' ' 
Gar-ield/S--iter/Magna, UT (aceess to Kennecett privace railway)-
E/ona, UT; .'..iitle Mountain, DT; Weber Industnal Park c-- on,nt. 

"mr!̂ d̂ai"!!i !*t''̂ *" *'"'>-r- A?!!!!"!i;'J!;e,'̂  
P̂ !k !n!L!!!„!)! ""̂ y'-' •̂̂ ^ong. ox-. Jehnaon Ind-ustnal 
PO"- !f f!!!!,^!t°' 5?• *"• •t " • • t Saeramei.-to. CA; 
l l ' r ' - t L r l ""^t-A^ pomes becween Oakland, CA, and 
E*^u!!t' ^ 'including Warm Sprmgs. CA, Fremonc, CA, Shmn CA 
§;^rf! ^'.Kohler, CA. and Melr.7se, CA); San Jose, CA 

f',' '• »•«"' CA; Fullercen, CA; and acceas CO the 
i^e l^td i t 'T- ^7=«""«**1 Terminal (JiT), er ! i ! ! l ! ! p ! ! l i ! 
i...ermodal facility, at such time as the JIT is built. 

So'iO '.•.Tas Trackage Righcs. BNSF will receive traek.o. 

!»^! ,T*"''i!' Taylor, TX; and becween Taylor TX and 

^^li^^vr'^'^^ ^'i^'^^M Zo 
Sr.;!!pĥ !̂rTb!id;;!-nĝ :s III l ^ l ^ ^ l ^ !v-!^ îS^-,I-• 
!!iV!!!!! •̂̂ î!!5̂ !̂ '̂̂ !?l̂ --!t!•-2!o!n̂ v̂ : ! " | 
4!" !' •rown.vill., Tx H.rling.n, TX; Corpu. c!!!!!! iJ'' ^^ 
l ^ r . t l a ??'V,"r̂ »"!'='' ™ ^ «'• San Ar.tonio, W; 
hilat.d TX (LCRA plant); Waco, TX; and pomta on the 
S i . r r . Blanca, TX - El Paso, TX, lina, 

, r««*/I«u-i«i««. Trackage Righes. BMSF will receive 
ti.ckage right, over UP: becween Avondale, lA, and w!.t Irilll 

. LA, and between Weat Bridge Jet., LA (Fp lo 2) Znd t s I 
Wc.tw.go, LA. mt.rmodal faeilify ,MP i . ? ) . BNSr'!lil*!;c!i!e 
crackage right, ever SP: between Hou.ton. TJJ, .nl low. !!! u -
^ r ! ! " . ? * ^ ' ' ^ . " ' ' •"'̂  ••y^o-n. TX; b.tween AvendalT LA 
No. S-A at Houston. TX. The trackage right', epecified m thm 
paragraph are bridge rights for the moveSeni of o!!!!^d traffic 
only, except for lecal acceas to industries served by !!! SP - 258 . 
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•no no other railroad"'-at the following pointa- a.vt ^ 
Ame,̂ ia, TX; Orange. TX: Ment Belvieu, T I i l ^ A ' J ^ a ^ ' 
Chevi-on plant.); Elden, TX (B.y.r planlf; i^S^SirS^^fA 

Neuscon, TX. to Memphis. TT", Traekaoe »j«>,t. .u.^ -., 

Pin. Bluff SB t « "ortb L i t t l . Rock, AR, and 

£!!e:i"Jfu.?!n, ?;;''a:^'Ja!!^S!^! ' l l '^'lVa 'ct'''{ • 
Pin. Bluff, AR); and b!tw;!n Bnn!i.C^ .nn*!*^*"?' "̂ ^ ""^ 

•nd Gratiot Street). * * ' " i . , mo (oetween Grand Avenue 

I*«c*sge Rights Grants ce OP/SP. VP/SP will rac.iv. 

p'^f/iiri.i.r.iyrUtJT.r^ii.^^^^ 
L ~ "''r S„ 

•llSf, « M i d i , a l m t ^ ?J m ' i " " " W o«tr 

Che Dalla. Line co BNSF) ind ! ! ? tr.ck.ge nghc. afe.r . a l . of 

CO BNSF) ? -r.cx.ge nghc. afcer aa i . of ch. Ave.ndal. L i n . 

Che sub-Nf v^tiVe me?ryTppi'!rnii~r!'f!r.'cr^r*'! '^/sr2Viro^iroVa^ ^i^i6ri^:^^'^i^'i^ 
S!r!n%e^Sa^-!!!!nd!S\!^ie^!^^^^^^^^^^ 
by c;P and 5F and ne ocher railreiS"^! III^U^/SpTL"!! 11^^ 

righta. t'l^ s'^Te':'i'5:ei!!'filcd^bv i L i * " ^ * * ^ ' ' ™ ' 
•ec-;.. eo mdu.er!.. .!"!!*b5'i;5c5^ " « « • to "local 
MBS UP/SP-26 ac 005 and o!i (rc^fm! !S3«!? ! ! ! t ^ " 
^ c e ' l i l ^ l ^ i i ^ ^ l ^ i r i ^ ^ ^ ^ ' l l e t the 
by DF and JF and no ocher r a i l ! e ! r * L ! " ; : L W/Jp"!'!! 
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A<*PEMOXZ D: OCTAXLS OF POSLSC BSMSFZTS 

As explained below, che merger will resulc m 
clear cransportation benefits that will ensure competicive r a i l 
aervice for commodicjes chae are aenaicive eo ineermodal 
compecicion. and improved aervice eo a l l ehe cofwnodieiee affecced 
by ehe merger. 

i - Xapreved ReueiBga: 
Cali/omia-Dallas /»;«jnphis. tTP/SP will be able ee aaaemble 

aegmencs ef UP and SP Imv s via El Paao co erssce ehe shorce!e 
rouee from Les Angeles eo Men^his, as wall as fully compecieive 
rouees from Oakland and Seeckeen ce che Souch General region m 
eompecicion wieh BNSF. which previeualy had ehe bese reules in 
chose corridors. 

Norehem Califomia-Midwesc. SP has ehe mesc direcc rouee 
becween Nerchem California and Ogden, UT, while DP has che mosc 
direcc rouees from Ogden co ehe Midwesc. The merged systsm will 
aaaemble chese segmencs mto a through route 160 miles shorter 
than eicher exiscmg rouee, pemiccmg UP/SP eo mscch BNSF's new-
dommanc ineermodal service. 

BNSF will gam a new crunk line cravcrsmg chc Ceneral 
Comdor becween Northem California and De.-iver, providi.ig access 
to wescern nac-ural resources mduscries and shippers co and frem 
Nevada and Ucah, and roucing flexibiliey fcr meermodal and ocher 
craffic becween California and ehe Midwesc. 

Souehem California-Midwest. The merger will make SP's 
rouee becween Souchem Califomia and chc Midwesc more 
eompeeiciye. Becween Los Angeles and El Paso, SP's currenc rouee 
is severely congesced, and SP has noc been able ce provide 
!5;!«!"c»*^*^^^^ ""t 7 * ^ * " shippers' needs. Frem El Paao mco 
Kansas, SP s rouee lacks Cencralized Traffic Concrol and adequace 
fafo upgrade che encire rouee, UP/SP will spend mere chan 
S360 mi-lion--funds that SP has not generated, and cannot 
generate, on it s own. 

Pacific Northwest-Texas. BNSF now has the only direct route 
^ Z T t t '^T! ^^A^-ii" Northwest and Texas. The merged carrier will 
--nx ehe JP and SP rouee networks in Texas with SP's route from 
rz Worth to Denver and UP's routes from Denver to Utah. Idaho 
Montana, Oregon and Washington. This will make UP/SP a rea.i 
competitor for this traffic and provide encirely new single-lme 
services co shippers m ehe Intermouneain Wese. 

Colorado/Utah CoaJ Route. SP carries growing volumes ef 
coal from Colorado and Ucah co ehe Midweae on ewo alcemace 
circuieous rouees. One route climbs Tennessee Paas, the nation's 
steepest mam lme grade, while the other uaes a crowded joint 
lme with BNSF along the Front Range of ehe Rockiea. Boch roueea 
require helper locomocives. UP/SP will be able ee rerouce chis 
eraffic direecly eaae from Denver eo Kansas Cicy. 

xansas Cicy Bypass. OP curr-.r.cly muse handle increasing 
volumes of PRS coal and heavy gram unie crams through the 
congested Kansas Cicy cermmal area. By uamg an SP lme m 
Central Kanaaa and upgrading UP'e orr lme from north of Wichita 
to Ft. Worth, UP/SP can reroute this craffic ouc ef Kanaas Ciey 
and speed shipmenes, noc only fer ceal and gram shippers, buc 
alao fer ocher shippers new usmg ehe Kansas Oicy gaceway. 

Cali/omia-Laredo. Trade becween California and Mexico 
offers greac promise under NAFTA. UP's rouee from Califomia eo 
Laredo che premier Mexican gaceway. via Ucah and Wyoming can be 
reduced by 1,000 milea. SF does not reaeh Laredo and had cried 
meffeceively, co move ineermodal craffic by eruck from San 
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Anconio. The merger will permic UP/SP ee link SP's line from 1.0. 
Angeles eo San Anconio wieh UP', ime co Lar!5o p!oCiS!ngTvi!! 
efficiene rouee fer ehis growing business. P*^«*iomg a very 

2. Bxpanded Single-line Service: 
Cenada/Pacific Northwest-Califomia/Mexico. Weseem Canada 

will receive much-improved r a i l links wich Oe Uiieed Scace! and 
Mexico. Subscancial pares ef che Pacific Norehwese mcludm! 
SeaceWTacoma and che Vancouver/Alberta Can!diln gic!!!^! !2ve 
never been connecced co California by a dire!c ainfl!-!!)^!'r.!! 
rouee. The merger and BNSF agreement will !!!,"! bi!h!Sp/!p 
!«!!?!/!!'• • •"̂ '̂  the I - I Co!!i5or 
!it!™!?,C -"^^ optiona eo ahippers and a eompeei-.ive 
alecmacive eo wacer and eruck transportation. 

B«int!P'^f^K^^i ;^nglc-line service becween ..-any OP 
c!l!f!™?. ! / ° " * " ^ ! ' and many OP and SP poinca ehreugnouc 
S!itc!!^!!;. """J'/T" * ^ " ° ' ^exaa (including che 
Mexican gaceways ef Calexieo, Megalcs, and El Paso). Eaafbound 
T!!ff LrHi^,,?^'" " i " , ? """' ^ " Colorado and ch! 
Texas ParJiandle, eo Dallas, Houseon and Mew Orleana. BNSF will 
have new amgie-line rouees frem ehe Vancouver and Sumaa gaceways 

; ! c ! : i ^ f % ^ ^ ! e x m : . = ^ ^"^ 

Compecicion will alao be serenger fer eraffic movmo m 
mcercha.ige wit h CN via Duluch/Supcrier and CP via ehe Twm 
l ' ! i * ! . ! * ! * f * * K P"^"" ^ •ccessible on a smgle-lme basis fron: chose incerehanges. --^fsi* 

c.liff!iff°f?f**SiJ'̂ ' Coasc-Midwesc. As a resulc ef chis merger, 
California wil,i be connecced ce ehe New Orleans gaceway and laroe 
«'"B5SF*WI^* ^''r" • •ingle?l!!e ^a!rre!!! 
*or!uf f-hit:-5*^S **T,i^nc ce New Orleans and access eo 
-crpus Chrisci, Brownsville, and numereua compecieive pomes 
aiong ehe Texas cease. 

Memoĥ ^̂ rn!̂ !̂  g«m direcc rouees becween Houseon and 
-!k wf-! ! """'ton and East St. Louis. These reutes, which will 
wl- !Ner!!?t!°"!? '^•""^ •̂ '̂ "•'1 states, Wl-. make BNSF better able to compete for Gulf Coast 

shipments to the Midwest and Norcheasc. BNSF will 
also nave excensive new access co cuscomers m Arkansas 

ri o '*«*-if,*n Gaceways. rSrownsvilJe, Eagle Pass, Laredo 
£1 Paso, Wogales, and Calexieo;. Laredo is che prcmi!r Eascem 
Mexico gaceway because of its exc.llenc infraserSccur! and 

!!!!!^ ̂ !!d!'i!!-cô '''pp*" .mgi.-im. .cc!!! . 
t l l l l t . ^ t ° pome. Shipper, will have aeeeaa alao eo 
« l i d I ! .S« ll*l^*9e rights connection with KCS ac Ba.umonc 
S ^ i r ^ L Se! T!!.! ! ! ? ^ " T " * " L " ' ' routed 
!!!T«l! '•h ^ •mgl.-lme mecrmedal and 
carload ••rviee becween Laredo and ehe We.e Ceaae. Shipper, v i ! 

iSSr**^^^ ^'7 •trengchened r a i l alecmacive. wI?! Sp/SP 
^ n J ^ ^ ^ •mgle-line e.rvic. eo eh. P.cifie Norchweee and w!.t!m 
Canada, upgrading ef eh. SP l i n . . we.e ee Colcon and nerche!!e « 
Kanaa. Cicy, n.w SN'-p .mgl.-lin. .ervice ce New Orle!n!, !!S 
shercer rouees for Souchem Idahe grain, Wyoming soda a!h !nd 
ocher preducea. Finally, ahippers via ehe Weseim Mexico 
gaceways chae are solely served by SP--Megales and Calexice-.will 
gain smgle-lme seccss eo hundreds ef UP pomes, includmo 
Midwesc gram engine. Pacific Norehwese pomes an', Canada 
gatewaya. , 

BNSF will also gain trackage righes seccss ee Brownsville 
and shippers will gain smgle-line aceess ce BNSF peine, via ehae 
gaceway, racher chan havmg aingle-lme aeeeaa eniree UP a.nd SP 
poincs. AC Eagle Pass, ehe eeeclemcnc will convcrc BNSF's aeeeaa 
from naulage via a Caldwell junceion ce mere direcc erack!g! 
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•Mcp^l' •««i-i«ntly linking Eagle Paas wich a l l poincs en che 
BMSF syscem, .ncluding New Orleanr. BNSF will also serve san 
Anconie en ro.ite te Eagle Pass, which will allow i t te mount a 
more effective operation. "wv̂nw 

3. expanded Markee Coverage 
„ V** expanded coverage that common control premii.es will have 
numerous bereficial impacts. 
. . Iftematxonal Markets. The OP/SP merger trsnsaction will 
l l l l l ItmUf*' "^"^ American economic mtcgraeien ..mcodied 
t!-$f!^ egfeemene by greacly strengthening competition for 
traffic CO and from boch Canada and Mexico. The prepercional 
"^!,*"'*"»*"*"« • I i o - t^/SP ce compece via Pomland f!r 
uittl'-'' "••tem Canada gacewaya, mcluding 
lumber origmacing on BC Rail and Alberta gram and chemical! 
originating on CN. Ther. will be serenger r a i l !o!p!c!n!! !t 

ehe BNSF agreemenc, and ehe Tex Mex crackage righcs wThi!! 
imposed. Overall, BNSF's much-expanded aecess co Mexico aa well 
»s wichin Texas and ac Mew Orleana, will bring greacer bil l n c r c o 
?!! fr^'''^^°!) f^*" traffic, whilh ac p!!s!!t"! 
largely handled by SP te and frem pomes co ehe wese and DP !o 
and from poincs co ehe noreh and ease. 

WiU A!!n'"?!!.!5f^fi*"' reuemgs for boch OP/sP and BNSF 
wi-i help improve che r a i l share ef craffic ce and frem Mexico 
Today, crucks dommace chis Craffic. Even ac L!r!de che !!!!' 
efficiene Mexican rai l gaceway, trucks handle appro!;m!t!in6» 
!in!!* f;!?';*^^***'^ traffic, upgracmg the Seufher! " " i L ! 
imes mscicucing new Laredo-Califemia ineermodal s.rvic! and 
M I I ^ I J . Improving che efficiency ef operacions in chc La^Si-
Mcmphis-sc. Louis-Chicago corridor will give r a i l a much b!ceer 
- - i l i c y CO capeure a larger share of ehii markec. 

-'ncermodaJ. The merger and ehe BNSF agreemenc will creace 

!!^m'!re!af*!!n"Lt°f>,'"5*""'"**' ehippcrr eh!rd-i;mmr 
? ! ^ i f ' - " t eime challenge BNSF'a dominance 

BSS? !o ;-*:hf°!!'! °« u?%?!!! 
l^f . I t P°"« "^th Shore, fase rouees eo 
a^- ehe midconemenc gaceways from Chieago ce New Orleans 
construction of a new Inland Empire teimlnai east of Los Angeles• 

t^c'^-^omp.titivc, single-line services m th! I - ? ' 
corridor from S..ttie/Tacoma to Los Angele.. wnere non! exi.t. 
ITmm.til"' Northwst-Phoenix-El P.,e-T.x.. ..rvi!e i!d! 
f!! n!i i^i-S^'^r " ""PP®" ""^n eenne!!io!! at 
! ! ! . i ! r t i l t ^"P"* "••' Colton racher chan ac Lea 
!!d «!!;t^^"*^'!™*"*^ ^/SP in Chicage, Poreland 
and Seaccle. and for BNSF in Oakland and Les Ang.lce- b!«cr^ 
I T d ' ^ l l l • ; ^ i * ^ ^ l i ' y ' thanks ee new r.positieS!n; caS^iUty 
!^.!«!!'^"^S""^*"' Calif emia-Larede service; much-
improved Twm Cities-Kanaas Cicy-Texaa aervice; new Vmar 
Midwesc-Phoenix scrvvcc; faseer and more frequMC Lea^gelcs-
Dalla. and U,s Ange a-Memphis service; highir.quali!y ,!!C!!. m 
!!!2^,i*?** °' combining and iH^reviirOT ind ^ 
cerminala; and improved ach.dul... cram fr.qu.nly and 
reliabilicy m virtually every r a i l cemdor m ch; C!!t. 

Intermodal i . perhaps che area where BM and SF gained ehcir 
greacese competitive advantage by merging, and where !Sp/SP 
n'^!»«* ~ " " coe^c c l c i " ch«!I!n!c^f !he new BNSF syscem. By merging, BNSF creaced a r a i l Bva?!m th!! 

?!r:!!o*'iL*"'".*'*" coaaeVrts, with !!p!r5!!^!^!i!! IT^ 
!x!!?!^,^!"!" ^^ ^"^•' '^"P«i«. Oallaa and Heuswn, new 
smgle-lme service to Birmingham, outstanding tcrmmala ac a l l 
of Choae pomes (e.g., ehe new SF Alliance ecLinal n!a! 
? ! i t ! ! '^!"^,'"'r'"-'• '̂ ^̂  financial acrength t!^m!!!! m 
further technological and service improvements. 
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S? I . especially vulnerable m ehis area. Beeau.. of , t . 
.ervice we.Kne...., it ha. been unable tc compet! f!! !i!h III 

'^'•itii'^r.i.iTj.'T'ii.rAi^^^^^^ 
r.iii'^iiiirirtLr.ii,^i,,r„T^^ 

end on new north-.outh . m g l - l i n ! !!!«! m"h! l-J% S ! n ! ! ! ' 
Equipment .upply, which i . crucial ee f!!d pr!d!cca a^!!!!!! 

Forest Products. Lumber and wood producca ori n.t-

mlt-nZ , r , . . J t Central and Southea.t.m output haa alao been 
maxmg inroads aaamst the Pacific Nor-hw..t eoV. 

i-mcer s.hippers to avoid ch. .H,̂ .̂  -L. ^ remedied, enabling 

program., ^feuthl.!^!^? llil s*!!!2.!!!!^%!L!e^!!-!!i^^ nil'' 

.horter rout. , te Southerr C ' - f n t ^ , . " i i i gam 

f a . t . r rout . , to North.m C.liforSia !!d b c « . r ! ! ^ i ! ! ! ! 
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Auto. Two decade, .go. SP w.. Che dommanc aucemoeive 
carrier in'ehe wee. wich" lai ge volumea eo Portland, the Bay 
Area Lo. Ang.l.., Phoenix, «7d Texaa, and dircce aervice to and 
frem four automobile aa.emblv pla.nes in California. Sin.TC chen, 
SP haa fallen co a very small .hare of weseem rail-hand:.ed auco 
movemenca (las. chan 10% of aicomocivc buainess handled ay 
weseem railroada m 1994) as a resulc of ehe closure et chree of 
Che four California planea, deregulacien (which has allowed for 
more ere*-ive eoncracemg by the auto companiee) , che general 
decline in SP's service levels, and ita financial inaoility to 
make major investments in new auto faci:ities and auco-handlmg 
freighc cara. 

As in ehe ineermodal arena, ehe OP/SP merger will creace a 
real compecieive coneese of equals fer sueomocivc crsffic, racher 
Chan one in which BNSF is dommanc and SP i s a weak ehird. OP/SP 
will be able eo cic pomes sueh as Seaetle and Phoenix mto an 
efficient, comprehensive transportstion network for auto 
shippers, as BNSF already ean. Shorter reutes and expanded 
smgle-lme service will speed the handling of motor vehicles, 
yielding major savings m inventory and equipment coats. For 
example, UP/SP will run a new through 70-hour auto train from 
Chicago to the merged eystem'a Milpitas facility m the Bay Area, 
with blocks ef autemobile-earr-/mg freight cars for Denver, Salt 
Lake City, Martinez (to serve the Benicia facility) and Milpitas, 
and a similar through tram from Kansas City to the Bsy Area. 

The upgrading of the Tucumcari line, and of the Colton-
El Paao li.ie, will make UP/SP more eompccicivc m Che key Kansaa 
Cicy-Los Angeles comdor, wich new chrough auco crains boch fron. 
Kansas Ciey co Souchem California and from Chieago eo Souchem 
California. There will also be dedieaeed auco crains frem 
Dailaa/Fort worch eo Conrail desemscions; frem Chicago eo San 
Antonio, including Mexican buaineaa; and frem GTW ac Chicago co 
tne major auto fac i l i t i e s at Rciaor, Leuiaiana, and Arlmgcan, 
Texas. 

The me.jeC system will be able to offer ths combined 
strengths o' UF's and SP's auto ramps, and will have the 
financial vherewichai eo make improvemencs m chese ramps and eo 
invest m ne«' ones. The merged ey.t.m will be better able to 
invest in improved bi-level and other specialized cars, and to 
reduce shippers' equipment eo.c. ty improving cyele cime. and 
efficiently repo.itioning equipment. Service ce .nd from Mexico, 
wi.ere many of che auco eompanie. h.ve locaced manufaccurmg 
facilieiea, will be improved and, under che BNSF agreemenc and 
Tex Mex crackage nghca, compecicien for Mexican craffic will be 
scrcngchened. Shipper concema aboue che qualicy of SP aervice 
will be overcome. 

ChamicaJs/Flascics. The merger snd chc BNSF sgreemcne will 
greatly increase UP/SP eompeeieiveness for chemical and plascic 
eraffic, boch in ehe Gulf Coaac and elsewhere, enhancing ehe 
posicion ef OP/SP-served chemical and plascic producers m cheir 
end markecs. A parcicular concencracion ef chemical and plascic 
produccion la en che Texaa/leuiaiana Oulf Cease, where OP and SP, 
as well as BNSF, KCS and IC, each aerve numerous planea. Mosc ef 
ehe Texas and Louisiana planea are locacee en wacer, and can and 
do uae low-cose wacer crajisporescien fer ehcir incoming and 
oucgomg produce m lieu of r a i l i f r a i l i s nee fully 
compecieive. 

Boch UP and SP producers will gam greacly improved 
operacions, includmg new run-ehreugh operations te eastem reads 
in Che Houscon-Memphis-St. Louis-Chicago comdor, shertsr rouees 
CO che Pacific Norehwese, faseer cum cimes on cosely, shipper-
owned equipmene. and addicional SIT yard epportuniciea. Gulf 
Cease shippers will ssve a day in eransie cime ce and from boch 
ehe Memphis/Se. Louis/Chicago gaceways and ehe weae Ceaae. Alao, 
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l^^"^'ii\":tUii"^^^^^^^ 
Chnsei orange, and Amelia, TX, and w!! Ch!!!!! LA !!w 

aerves major end markeca fer grain chae OP c!Mot «-!h' » 

Imperial V.ll.y., Arizona, ch'. T.xa. Panhandl. and Mexico awer 
I . a major gram engmacor tOi a.rv.. k i r ! f eh!!e «!! !!rk.t! 
Thus, Che merger will crc.c. MW .mgle-lm! .er!'!. 
opporeuniti.s for UP grain preduc.r.%nd SP g!!m !!n,umer. and 
rjrl.S."''"'** «trong.r competition to BNSF in gr!m !!!!!" ^ 
already aerve. on a single-lme basis. The mirger r!!! C!'" 
create a new capability to move 2e6,000-lb c!« !f w!!.̂^ I^d 

^l^^tllz'^li^^^,-^^^' •xpon°̂ :!!!;r-"'̂  
o^^or^-lli'^iaTl^^^^^^^^^^ 
•nd consumers of both the Utah and c! l ! !ad! w a S tS!t i r * * " " " 
enginatcs and the PRB coal that UP origin!;!! 

oper.t!!ns*"n vtlt'^ltl f"!̂  P * « ^ ~ l * r l y benefit. Smoot^-r 

lo.!-:n!m'̂ !̂ :!.'!!! I!!t!em°?a?!Sr̂ r.n*"̂ f ' f -

-.1.... to ?h j.%o":r,r;î .5."::;.°L.' :/:.?;iji'?:;j'°:.̂  
S"!.°;j::".rj:.'::5'-„,̂ °n:d-- -L?.."" :: " 
URC will have aceia! co aNlF ! h , ' " * * P*"'='«»"cers on the 
export opp!r!u!m";. ' ̂ ' ' ^ "P*" "P domestic and 

=on.u..r. 0. ..1.1 ..r.p':-.?°;:j/:"i:;hp'iKr?y 0?':;:':.:̂ .-
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line service opporeunieies. SP mecals shippers will hmnmfir *̂ «» 
access co OP's gondola fl.ec. More metal. w l mrneraS i f l l 
•e lower eo.c .. a ra.ulc of eh. mcrg.d .y.!.!'!̂ !!!!«!-! 
triangulatien and backhaul epportuniti!a •xp«ded 
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APPEKOZX 8> OOOPOLr ZttOCf 

, OVCRVIXM 

^ It i s true chae cacie ct,ilusien i s more likely in cwo-firm 
markecs, wnere ene firm ean ancicipaee che ochcr's response, chan 
m mulei-firm markecs. Mulci-markec eoneace, which will cake 
place here, can also facilitate caeie colluaien. Nevcrcheleas, 
echer imporcane factors j.ndieate that chese earners are more 
likely to compete than eaciely collude. One eignificant factor 
here is the heterogeneity ef r a i l aervice,which would make 
It very difficult to maintain a tacitly agreed rate level. 

Another factor makmg tacit collusion unlikely is th. 
.ecrccy about r a i l price and aervice offering, that now 
characterize, the r a i l mdu.try. Concrace. becween railroad, and 
ahipper. fer m.jor mov.mcne. ar. now ehe rule, and railroad, are 
no longer required eo fi l e public cariffs for ehe remainder of 
cheir eraffic. Concraees ofcen mcorperace detailed 
specifications for a wide variecy ef service aspeccs, 
Confidcncialiey clauses in chose eoncraecs effeceively dccer 
collusive accion becauae mformacien aboue cheae coiTOccicive 
acciena is shielded frem compceicors."* 

The signifieanc economic, of d.n.icy and ef acope exhibited 
by railroads also make cacie colluaien l c . likely. A given 
mercmene of Craffic r e p r c n c . noc only ch. concribucion eo b. 
•am.d from chac incremcne, bue addicional eenenbueion on oeher 
eraffic, whose average coses are reduced. These economies create 
strong incentives for railroad, ee compece for a l l proficable 
volume., racher chan eaciely agreeing eo an above-market race 
level Chac rescriees servic*. Given a l l -.hese faccors, we de noe 
thmk that tacit collusion is a likely euttomc for chia craffic. 

We do noc believe chae crackage righes agreemencs cend ee 
facilicace colluaien eieher. Alchough che la.ndlerd is m a 
posicion eo be somewhat better informed than i t toig>' 'Otherwise 
be--It knows the tenant's capacity limitations and aome ei«,̂ enes 
o- ICS cose seruccure. and it can more readily observe ics markec 
participation--trackage ngnts tenants and landlords do keep 
secret many a.p.cts of s.rviee from each ether in biddma fbr 
craf.ic. We do noc believe chac crackage nghca, even o-, cne 
sca-e mvoived here, will dampen compeeieion. 

BtPZRZCAL XATX STUDZZS 

Btudia. Aimed At Meaauriag 3-te-2 Bff.ee.. Here we aaaea. a 
number of scudi.a .ubmicc.d by p.rcie. a.̂ d aimed ac ejcimacing 
whechjr shippers whose r a i l alcemacivea are reduced from chree 
CO ewo by ehis merger are likely eo face increased races in 
general, the studies compare rates m mark«.cs served by chree 
railroads with rstes m markets served by two. One cemmen 
problem with these studies is the use ef s static concexe ce 
projecc pose-merger race mcreases. Proeeseanea' acudies neglect-
CO aecounc for a key dynamic elemene of ehia merger, ehe tlramacic 
cose reduccions le will make poaaible. They generally f a i l co 
acknowledge chac any limiced abiliey this merger creates te raise 

'** Service dimensions mclude car types and aupply, 
schedules, terminal support, and car repositioning fer customers 
The various dimensions of service conscieuce "differenc svenucs of 
response available Co rivala, eomplicacmg any enc firm'a effores 
sc mfliccmg reealiacery leases on chc oeher eo enforce nen-
cofflpccieive rsce levels. 

Indeed, chis is che mam reason for chc proeeceive 
orders chac we have cnecT-ed m this proceeding. 
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raees over coses wili bf. offsee eo ehe ex-cent ehe merger resules 
m significsnc reduccions in applieancs' coses. Anocher dynamic 
elemene of chis merr/er, Che deccnoracmg condition ef SP and che 
effecc ehis has en :.-iil pricmg, is discussed ir a separace 
seccion. 

As we explain below, each scudy alao suffers from specific 
infirmieies. McDonald's scudy (for KCS) haa limiced ueilicy 
becauae ic la based solely en r a i l gram movemenca. Even for 
chac commodiey, cercain daea limieacions have led co an upward 
bias in ICS 3-eo-2 rsce projeccions. Majure'a scudy (for DOJ) 
updaees cercain of McDonald's resules for weseem wheac 
origmacions. This scudy is se inherencly flawed chat i t cannot 
be given much subscancial weighc. KCS wicncss Grimm's 1992 scudy 
doe. noe pre.ene .uffici.nc mformacien for u. ee u.e ics rs.ulc. 
CO meaaure merger-relaced compecieive harm in ehis proceeding. 
Furcher, ic coneams key findings ehae were recencly rejecced by 
ehe ICC in BN/SF. slip. op. ac 73 n.94. And Kweka's scudy (for 
Dow) muse be given liccle weighc becsuse le i s noc baaed on r a i l 
indusery daea. 

a. NaeDaaald. KCS wieness MacDonald analyzed r a i l 
movemencs of wheac. com., and aoybeana. Hia analysis resulced m 
escimaces of race differencials becween markecs served by enree 
carriers and markecs served by cwo carriers of 6.7» for eom, 
10.9t for wneac, and incermcdiace reaules fer soybeans. To puc 
Chese numbers m perspeeeive, we noee chae, even under DCJ's 
broad defmicien, chere weuld be only $129 million cf 3-co-2 
wheac craffic, and $50 million of 3-ce-3 com eraffic chat could 
be affected by this merger. 

MacDonald used 1983 ICC waybill Sample data for one study, 
and 1981-85 data for another. The origm axeas were Crop 
Reporting Distncts (CRDs) , cncieized by applieancs as 
unrcaliscieally large. MacDonald's objecciva was co determine 
the statistical relationship between the nu..*er of origin r a i l 
carriers and rates. Anot.̂ er important feature of his analyais 
was tne use of a variable representing distance from waterways. 

Ma.'Donald's use of the Waybill Sample was proper, despite 
strong criticism on this point from applicants."' Of somewhat 
g-eacer concem is his use of CRDs. which may be so iarge chat 
wnere MacDonald counts them as two railroad areas, they may be 
cioaer to one railroad area. This would tend toward 
overstatement ef 3-to-2 effects."' 

One charge was chac MaeDonal'* ignored chis agency's 
guidelines respeccmg level of decail ac which mferences ean be 
drawn given sample variabiliey. MacDonald replies, correccly, 
chsc his scaeiecical anaiyais eeek proper cognizance of chis m 
performing significance ceses. The ocher was Chae waybill daea 
mask crue concrace movemenc revenues. MacDonald noc only 
replied, again correccly, chae his daea came from years when ehis 
was noe a problem, but also performed special ceaca eo verify 
lack ef masking. 

"' An empirical analysis chae overscsecs chc geographic 
scope ef r a i l markecs underscaecs ehe erue level of cimccneraeion 
affecemg races. The way chia bias affeec. c.eim.c.. of rac. 
change, in going from chree eo ewe railroad, i . as fellows: ch. 
analy.i. c l a a . i f i e . .ome mark.es as having eh«e. railroada wh.n 
ehe underlying .erueeure i . ehae ef cwo railrbads; lik.wi.., ic 
c l a s . i f i e . some markecs as duopolies when chc crue urtderlying 
scructure is monopoly. Then, rscher than escimaemg tr change 
from chree eo cwo railroads, ss mcended, che analysis accually 
measure, a Chang, from, .ay, 2.5 eo 1.5 railroad.. All ehe 
eeudie. pre.aneed m ehi. record mdic.ec ehae 2-co-l price 

(concmued...) 
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Another error that could reault m ever.tat.ment ef impact, 
on rate. i . hi. failure adequately Co aecounc fer cran.ie 
mov.mcne.. In .uch movemenc., a firse wsybill is cue, baaed on a 
loeal race Chac is normally relacively high en a pcr-mile basis, 
for ehe movemenc co che cransit pomt. Becsuse che desemacion 
haa noc yec l»een decermined, ic is impossible co decermme whae 
through rate might be applicable. When the gram la ahipped frem 
ehe eransie point co ics ulcimacc dcecmacion. che movement la 
rebilled. uaually ac a lower race per mile, as a chrough movemenc 
from origin eo desemacion. When che eeeond b i l l of lading is 
cue, only ehe eransie balance, che difference becween che 
original loeal race and ehe ulcimacc chrough race, la ahown on 
Che b i l l . This balance may be very low, and m aome caaea will 
be negacive. And as applieanca pome ouc, chere ccnd co be more 
railroada providmg aerviee asseciaeed wieh chase movemencs from 
transit pomes, chsc sre m cum sccr\buccd wieh dccepeively low 
transit balance races. The nee effecc is ce secord ceo scrong a 
race effecc co a reduccion m ehe number of pareicipaemg 
railroads. Ic also should be kepe in mind chsc MacDonald's study 
IS only useful for analyzing gram transportation marketa. 

b. Majure. Although Majure predicts more than $800 million 
of compecieive harm from che merger, his scudy conCBins major 
coneepcual errors Chae make ic eoeally unreliable. Majure 
derives his escimaee by prediccing a 19.4% race increaae escimaee 
for 51.5 billion of 2-co-l eraffic, and by predicemg a 10.9% 
increase for S4.75 billion of co-2 craffic. Even if we assume 
chac chose projecced mereaaes correccly predicc ehe price 
effcccs cf gomg from 2-co-l and 3-co-2, and ehae DOJ has 
correccly measured ehe amoune of 2-co-l and 3-tj-2 eraffic ac 
risk, Chere are s c i l l major problems wich Majiire's caJcilacions. 
A basic flaw is chac ehe S291 million race increase prediceed for 
2-to-l traffic presumes either total ineffeetivKneas of BNSF 
sen'iee under crackage rights er full collusion becween OP/SP and 
BNSF, allowing both carriers to implement pure monopoly pricing. 
Because the conditions we are impoMng will ensure that BNSF will 
be an effective replacement for SP with respect eo ehis eraffic, 
we cannoe give any weighc eo Majure's escimaee of 2-eo-l harm. 

Concerning 3-co-l traffic, we would begm by removing from 
t.̂ e traffic base that Majure aasumes will be affecced Che 
mcermoaal and aucomocive craffic. compnamg over 70% of ehe 
total 3-to-2 traffic by DOJ's estimates. Shippers movmg this 
traffic, which enjoya vigorous motor competition,"* unif-.7nly 
support the merger. There is simply no basis for aasuming that 
these shippers will be charged higher rates after the merger. 

We also reject Majure's application of ehe updaeed MacDonald 
scudy resules, which were oaaed only en wheac and eom craffic, 
Co 3-co-2 craffic with markedly different transporeacion 

"' (...cencinued) 
effcccs are much larger char 3-cs-2. Fer this rcaaon, 
overacacmg ehe geographic scope of r s i l markecs will ccnd eo 
overscsee 3-co-2 pricing effects. 

"' Evidence submitted by DCT shows why DOJ's aaeumption 
Chac crucks do nee compece with rails ac discanees exceeding 500 
miles even fer cruck-cofflpecitive meermodal craffic is incerrecc: 

A well-received 1990 scudy comnissiencd by DOT'S 
Federal Railroad Adminiscracicn decermined chae ehis 
[rail ineermodal] aerviee does not begm co compete 
wich crucks (on a cose baais) uneil ehe r a i l linehaul 
exceeds 730 miles, and ehae assumes a dray of only 30 
milea ac eicher end ef che move. 

rOT-4 ac 17 n.i7. 
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characceriscics. The geographic markec defmicien chae la 
aeleeced for a parcieulsr scudy scrongly influences ies eseimaced 
pricing resules. Alchough applieancs' dcfinicion focuses en 
csrncrs ee which shippers have direcc access, Majure and ocher 
proeescanes sdveeaced a broader geographic defmicien ineended co 
rcflccc diacanccs chac shippers ean eruck eo cettipeeing 
railroada."' In che case of com and wheac, wc agree chae che 
broader dcfinicion more aecuracely rcflecca che gram shippers' 
eransporcaeien opcions. (For some uncxplairad reaaon, however, 
m his own scudy Majure did noc use ehe breed defmicien he 
advocaces, buc used a narrow defmicien, ehe 6-digic SPLC, m 
deriving his rsre projeccions ) 

Almosc a l l gram is crucked from ehe farm to grain elevators 
on r s i l sidmgs or ce wstcrwsys fer barge cranspore. This means 
ehae, wiehm cercain limics, a farmer can ordinarily truck the 
gram to whatever available camcr offers che price and aervice 
chac ic desires. If chere are chree railroads .". a particular 
geographic area, ic is likely chac, a l l chmgs being equal, chey 
will compece on an equal bakis for grain eraffic. Alchough 
almost a l l gram shipments originate with a truck movemenc, eruck 
movemencs of gram do net tend eo be eompccicivc over very long 
discanees. and barge and ra i l jpciens usually have a significanc 
advaneage for Icng hauls. The cransporescien markec for echer 
3-co-2 commodicies is very differenc frem chac fer gram, and 
price effcccs dwrived from 3-ee-2 gram scudics will dramacieally 
overscace 3-eo-2 price effcccs for oeher eomaodieies. As we have 
noeed, some of cheee commodicies are exeremely crucx cempeeicive. 
In Chose cases, che number of available railroads is a much leaa 
imporcant variable m the pricmg equation, and any 3-to-2 
pricmg effect will be negligible. Further, for movemencs ehae 
are noc eruck compecieive. ehe number ef nearby railroads will 
provide far less effective competieion, primarily via poeencial 
build-oucs or eransloading operacions, than is ehe caae tor 
gram. In such sicuacions, any 3-ee-2 pricmg impact derived 
from gram studies will again dramatically overacace cne likely 
3-to-2 price effect. 

Majure merely updated MacDonald's study ef westem wheat 
originations, usmg 6-digit SPLCs rather than CRDs He was 
unable eo meorporace an explanacory variable for discanee frem 
waccrwaya, as MacDonald did. He ran ceacs wich daea from chese 
railroads chac dc not mask contract rate information,"* Hia 
estimate cf percentage race impact of gomg frem 3-to-2 railroads 
IS 10.9%. Majure's study is undenr.mcd by h:s omission of a 
factor adjusting fer discanee frem waterwaya. Thia omission 
results in an overstatement cf 3-te-2 impacts. N.arby wat.rv.y. 
.ignificantly lower gram transpercstion races. Majure has 
speculsced chac fewer railroads operate near waterways, smce 
"whenever water transportation is m the market, fewer railroads 
could afford ehe fixed coses of psrcicipaemg m chac markec." 
OCJ-8 ac 34 n.33. Buc, applieancs have ahown Chac areaa near 
••t^rways are aerved by a greaeer number of railroads. Majure 
**•• failed eo recognize chac much ef our naeion'a early urban 
grotrth ceneered en che confluence of r a i l and wacer 
eransporcaeien. OP/SP-231, VS CAron, ae 3-5. Thua. che lower 
r a i l race. Majure a.cribe. co ehe prc.nc. ef mor. r.ilroada 
could JU.C a. W.11 b. caua.d by ch. prc.ne. of n.arby barg. 
compecicior.. In .um, eh.r. are many reaaona to conclude ehae h i . 
encire 3-co-2 craffic analy.i. i s inherently flawed. 

Proeescanes have used ehe svailable' geographic 
aeai:dards for coll.<cemg and dissem;.naeing relevant data (BEAs 
SPLCs, or CRDs) thst they believe most accurately reflect the 
ability of shippers co reach alcema-.ive earners. 

The railroads ehat mask their v-Uta by reporting coded 
concrace revenues are CNW, Conrail, NS, CSX, and UP. 
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c. axixm. some of KCS Wicncss Grimm's scudics come under 
accack for relying on pse-scaggers Ace daea, buc he haa alao 
conduceed scudics usi-.ig pose-Seaggers Ace daea. Dnlike 
K-cOonald'a scudy, Crimm'. scudics are nec limiced ee grain. 
T.icy use ehe number of mdependenc roucings becween origin and 
desemacion aa an explanacory variable. His 1992 published scudy 
was baaed en race daea ebcamed from railreada direecly racher 
than from the Waybill Sample. He concluded thac ehe number of 
indcpendene reuemgs af feces r a i l raees. The study docs nec 
presenc sufficient information for us te use ies reeulcs eo 
measure merger-relsced compecieive harm m ehia proceeding 
n?"vSJ!' •̂ t cnntams key findings that were recently rejected by 
the ICC in BN/SF aiip. op. at 73 n.94. 

d. Peterson. Applicants' witness Petersen contribute, a 
study based on a 100% OP traffic data base. It compares OP's 
average revenue per ton-mile where (1) OP i s the sole camcr 
serving; (2) OP anrt ene other carrier aerve; and (3) OP and two 
other carriers aerve. Lie greatest differential, aa expected, la 
oetifeen the one ajid twj-railroad categonea. But frem 3-to-2 the 
differential was minimal: less than 1%. This result is not 
suipnsmg to us. If a shipper has direct acceas to three 
railroads and muse go down eo cwo, ic s c i l l has aleemaeive r a i l 
service eo which le can ewicch ae low (if any) cose. 

e. Xweka. Dow's wieness Kweka reported en a 1979 cross-
induscry scudy showing chac ehe markec ahare ef che cop cwo firms 
beeeer explains price/cost margins chan mere commonly used 
concencracion measures such as ehe HKI. To Kweka chis 
underscores ehe need co mject a third nad-rankcd firm more 
-ixeiy to coiipete than coordinate with the other two. Becauae 
Kwoxas approach is outside the realm of the r a i l industry, we 
fmd It d i f f i c j l t to make relevant inferences. The focus m this 
ease is effects of fewer r a i l participants m individual marketa, 
not of higher concentration across whole mduatnes. 

Studies About The Role Cf SP Za The Pricing Bquatien 
T*-ejgh a l l the foregoing studies bear on the question of 3-to-2 
p:-cing impacts generally, othcis focus on SP's mle i r 
pa::ticular 3-to-2 markets "• This is ef special interest 
becauae i t is SP's competitive presence that is being lost. 
There i s much discussion m the reeord as to how aggressive a 

The scudics by Peccrson Sî d by Majure discussed above do 
include an ancillary analysis ef che difference made by SP 
Peccrson breaka down his 2-eo-l cacegory ef craffic (from che 
100% UP 1994 craffic daea) ince a UP/SP cacegory and a OP and one 
ocher railroad cacegory. The cacegory involving SP aa ehe second 
v.-ompeeicor haa a revenue per een-mile chac la higher chan ehe 
cacegory involvmg ocher camers (OP/SP-231, RVS Peterson, ac 
92). A caveae ce ehis analysis is chsc le does nee correcc for 
movemenc eharaeccnscics chae mighe affeec che level of racea bue 
mighc differ becween SP and oeher railroads (e.g., conmiodicy 
coses, lengch of haul, eec.i. 

Majure included SP's idenciey aa origmacing camer as an 
explanacory variable m his analysis. He found esscncially th-t 
SF was s less effective compecieive rsscraine m two earner 
markeca Chan ocher camera. (DOJ-8, VS Majure, ae 36 n.37) . 

Applieanca' wicneaa Bemheim has txplained that any lower 
prices offered by SP are l i k i l y due to i t s inferior service. He 
alao notes that Majure's estimating equatiena contain a variable 
CO adjuac for cose differences among carriwra. He aaaercs ehae 
Chis means chac Majure has merely eseimaced that SP's racea would 
fee lower chan cheae echer camera i f ica coses were chc same aa 
che coses ef ocher camera. Buc, ice ceses are aboue 20% 
hig.her. OP/SP-260 (App. E), Bemheim Dep., ae 139-42. 
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compecieor SP la eeday. Applieancs view sp aa a censerained 
compecieor, one unable co replicaee ehe qualicy levels cf 
cempecmg railroads and whoae effccr.ivcneaa i s further hampered 
by Che higher cose structure associated with an aneiouaeed oian-
Proeeacanea describe SP as a maverick, aggressively offcrmo race 
reduccions m markeca ehae would ocherv.ae be much less 
compecieive. We agree wich applieancs and ineerprec lower rate 
levels offered by SP in ccrcam examples as indicacivc of che 
lower qualicy produce le has been conscrained ee offer 
Moreover, S. cannoe conemue co maincam iea exiaeing compecieive 
preaence in che long run because ehe revenue, generaeed from i-a 
cui-renc pricing .erueeure «re noe .ufficienc for ic co maincam 
or replace ica capical. "•intain 

a. Ileth. A aeudy waa submieeed by Ploth for KCS 
conceming milieary craffic, on which vary d^teailcd bidding 
mformacien i s aeceaaible where similar mformacien from ehe 
privace acceer i . highly .ecrecivc. Pleeh usd a DOD daea base 
concemmg ies movemencs, which shewed - a i l cranspore bids of 
various compceing camers. Pleeh shows pome-co-pomc summanca 
of pricing bida and reuemgs. He finds SP ce rank highesc in 
average aavmgs per ijid. These resules are nee surprising 
because, as applieancs pome ouc, special circumscar.ces govem 
DOD procuremene. DOD muse award eoncraecs eo che lowesc bidaer 
For repeeicive busineas, however, chc procedure is ce lme uc 
back-up preyiders chac can keep supplying i f che micial provider 
fails CO deliver. This happens ofcen wich SP; ic runs o-ic of 
equipment for a move, and other camers are relied on for ene 
balance of ehe business (UP/SP-231, RVS Gazzecea, ac 11), 

Bemheim for applicants crieicizes Pleeh-s daea. He argues 
-nat the number of independent routes, noe che number of bids, 
sho'-la be che pnme explanacory variable (ce allow for poeencial 
as well as accua. bids). In general, Bcmheim's resules show 
tnat rates are nearly 30% lower where there are ewe fully 
mdependenc rouees racher chan juse ene. Beyond chac, eepecially 
w-.h inclusion of SP, Bemheim .noces, chc effecc ie negligible, 
-he resules do noc show aggressive pricing on che pare of SF 
BemJieiffi's results appear m line with the general pattern, we 
discem of SP as working under eonstrames makmg ic unable eo 
'ne'same^rx!*"* '^'^''titive pressure on ocher participanca m 

b. Barabelm. In addicien co assessmg ocher p a r t i c r.ce 
sfjdies, Bemneim alao aubmitted, on behalf of appliean-s a 
study that focuacs on 3-to-2 impacts on automotive traffic, with 
f?!f^* f f ^ SP'a competitive influence. He ueed UP's 1994 
100% traffic data baae to expiam the effects on UP's revenue per 

f!!ln^\^.! tK*''i°'*" f*^*??^^** °* "^'^'^ participation. Bemheim 
found that the 2-to-l differential is much greater when UP 
competes againat a camcr other than SP. Where SP appears aa a 
third eompctieer, races are en average higher chan wnen OP 
f!??!"!*.''^'^* earner only, noe SP (24%). Bemheim 
infers cha. chree camer markeca likely involve dilucion of 
densiey and higher unie coaca and chac SP'a preaence, agam, ia 
meffcccivc m pressuring raees down. This scudy seems ce 
mdicace chac che los. or SP's compecieive preeence m 3-eo-2 
marxcee la relacively unii^rtane bceause of SP'a poor service 
qualicy and high cose levels. •ervice 

e. d.««n.t^.ff°f!fi • eô "'̂ *'-̂  sdduecs spccific rscc comparisons co 
demonscrace that SP i s sn sggressivc competitor (CR-22. 
VS Bridgee. ae 2-3; CR-22, VS McNeil, ae 5-6)... Ic reporca from 
Che vaneage pome of a co-bidder en jomc movemencs, where 
Shippere receive bids for individual lege of ehe movemenca. The 
focus IS on meemscional concamer craffic from Souchem 
Califemia, chrough ehe Souchwese, eo ehe Ease Cease (land bridoc 
moxemencs) snd aucomocive craffic moving wese Ceaae co Midw!!c 
and Midwesc co Mexico. ConraU claims SP haa che beae rouH! for 
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such traffic and ehae ica lower bids de puc pressure en eehere 
JP^ifically. OP CO come up wieh lower bida^llan !!h!!wm! ' 
conrail's anecdocal evidence here la nee very persuaaive 
•specially when compared ee applieancs' race study of ali ita 
3-to-2 aucemotivc traffic, which reachee the contrary result 
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NOTES TO TABLE 1 

res ef 

mfoi-S!ie!'-!e!!a.m!! iTme"!!*-o!""'*' 
(1) volume : of A p ^ l i ! ! e J ! ' X ^ L r f ! ^ " " " ! ^ eppiicanc.: 
sheecs for the baae year cn. #1^!^^ " balance 
ehe normal year); and"!I v!!ui!"'of t!!'!o!f:!!t'*** 
(pro forma income scacemencs for th. K I ! ! ifP^^^t^on, Appendix C 
•feer che merger, and ch! ! ! r i ! I 5l!rK ^ 

^*"' Yrir Pira 

lolK'^A^ultTeplltiror'Sir IS^T^'lnSTpR^'?.'" 

^'^5-"?h!? llliriai^ldlTat^?^^^^ ol'^nerilrTaV 

benefit. •..oci!t!d !I!S'!!!*;N/IF S!!!!/*'?"-"" 
i994 .pscial charge., elimmatio! o^f!! ' •ii'"*nation ef OlWT'a 
eperation. aa.ecJt.d !ith S^r"! w!!ti !!!!-^"" discontinued 
•t year-end 1994), rccord!tion !f !!! - r ^ * ' ! ? * " J operation (aold 
Re.ource., elimination " |p?! ! f t ! j ! c ! ! ^ ! : ? " °' 
•nd elimination of the eum!ia!i!; !«!!! '^!! °" Property aalea, 
recorocd by SPR in 1994. •tfect ef aecouneing changes 
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Data Suh«.m..n> tp B.a, v,,^ 

Daea subsequenc eo che base year (i.e dat> tk-
5 years afcer che merger and che normal ; ! ; ; . „ " 'fL^*** '^"^ 
eseimaced benefic. from ehe merged op!rac!!!i 'I!!I!M**''' 
revenues frem diverced eraffic ind n i ! !!!!mt/*fii*4"9 IJ*' 

resulcing from -ne merger. "venues, cxpeneee, and income 
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2. 

3. 

Finar.ce Dockec Mo. 327r: 

APPD02Z 0: WVIROMMBfTAt WrXGATIMO COMDITXOMS 

The environmencal mitio.tino ĉ anrf 
No. 32780 are categorized !! l ! l ! o ! ! ' * " i r ! y i ! ! ! ! ! f " Finance Oecket 
specific, (C) Rail Line Segments,' (5 Kail r l l l T l l l ^ ' ; ^°"'-<ior-
F a c i l i t i c s , (E) Proposed Abandenments, !!5 I n ?o!!t J " " " * ^ * ^ 
These mitigation condition, ar. nuBb!rcS^eiJin?r!!i"="°° Project.. 

A. BTSIBMWIOI HrrXOATIOM 

' ^ ^ " i V l i l n i ^ ^ ^ ^ ^ ^ ^ ^ CO r a i l i m . 
projecc. en n.w righe-ef-w«y. '^•ciJ-ieie., and r a i l lme conacrLccion 

- i ^ t ^ ! n " f ! ? ° ! l ^ ^ . • l • ^ , ^ ! ! i ^ ^ * ° S ^ i ^ ^ .fndarda for crack 
mercaac chc frequency of'!!!p!Jcm!."!n''l? ! r u T i n : ! " ' 

"̂ %;̂ !̂ il!?!̂ laSi!c!̂ !•!!"?.!'2̂ !̂ !?!?!!--
" l l i t l i ?ns^?^^cf!!.^e%^!j;i!? ' ^ S l - i - ' P-vide 
• ignal crossing device. «??!!^!L!!. ^' 

OP/SP shall provide 800 nu.nber. to «n — 
m a l l communieies. T h e ! e ^ ^ ! ! ! i i i T "'Ponse forces 
.upervi.or. who .hall pr!!iS!^!!„"!!ii P"^^^! " ^''SP 
cooperatively with comSunici!, " !-!!:!?!C'/"*°™*"cn .nd work 
number, are noe co be di.ei!!!d'!e*!!!^S,!r;!!i\°«-" 

p%'̂ !̂ !o"d!!!i!rS!L%!!.! !rc'!!::rL5"!' 
m cooperacion with cemmunmi!! ••"ergency r c p o n . . plan, 

-e!!i!!:!';4!g!!cr!!"!! p̂m!!!t'.d" "•̂ '"'̂  " 
•uch a. m Anfon!'".i^!!r!!^*!!5^:»*«.-^=^« ' 

ener!e!^*;c!J!!!e°!e!.!!!^^^«^ Progrem for eomm-inity and 

and -.c-̂ de"!!!!!n!!"!!!*̂ p'!!̂ n*i!!!t' °"'''' " i^-' 
Pucbio, cc, for additional !:e!JeTc? J!!S!!'t^!i?rn;.'^^^^^ " 
t h ^ r a ! ! * a i . ! ^ ! i ! !%'!d!L"roc!:!! i^!! - d operatmg practice, 
eeiiution. The.. incl !d! - ! ! ! ! ! I ! ! j"?^"' '«" '^^^cn .ind air 
t-rakmg, mcrcaa.d u . . ef p.^m! ! i ! T! !"^*"""' c^ ctynamic 
un.̂ eeced heraepewer. ahuttm! S!JJ^f«!^''^"» traina, i.f.latmg 
"-or. than an hour whe! t ! ! ^ ! ! . ? ! ^ ! / ! ^ ^ ^ ! ' ^ ^ 
mamtammg and uP5radmglp"?!!;^, ! ! ! .*^5p*=^J^|^^. •nd 

10. 

11 

a 
en 

As suggested by OP/SP OP/ee .k.77 

Air Quality Basm. ••tabiiehed m the Seuch Coaac 

OP/SP ahall adept oP'e e x i . t , * 
on curves m mo(:neain!u!*c!!rrfoP!'f!^ t l lH^^^'^'^'^rdened r a i l 
••fcr operations. -"-ory tor SP r a i l lines to promote 
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^3- OP/SP ahall comp. . -..ith a l l aoolicahl. -,.1 

m conducting ra.: ^ p e r a t i c r l n !!!^:.!^d'!j!J,!"'* "S^i«"n. 

B. CORRIOOR KXTIOATIOM -

5) 

14 
•°re1t%!c'*iLjSn!L!!!ie.%''^^*^\'- ^or dieee,-
Ageney (EPA) ha. develSJed *l!*1^ !h! f!!r"!'"*"5** Freteetien 
EPA plans te propose thes! .c.nd!!^. ^ * understandi.ng that 
public comment in S!e!!!!! ^9!! "S!d!!^!•*'• tor 
•hall utilize newly manuf!ccur!d o ? r ! h!f?!*,"*"'**'''*«' "̂ /̂ P 

• SeutbezB Corridor: 
- Fort Worch, TX, eo wese Colcon, CA. 

• Central Corridor: 
- Ch.yenne, WY, eo Hinkle, OR 
- Chicago, 11,, to Fremont, NE. 
- Ogden, OT, to Re..villc, CA 
- Denver, CC, to Grand Junction, CO. 

• Paeifie Ceaae (i-S) Corridor: 
- Seattle, WA, to We.t Colton, CA 

Sacramento, CA, to Baker.fi.ld 'cA 

llclHTnl' J'?/sJ\̂ !!!î 5!„i;:?r:rt!" ! ' r -p-̂ -̂
air quality o f f i c a l s ir -h. e--^ •PPropriat. .t.te and loeal 
Colorado, l i l l ^ n ; !ev!da of!!!!* ^^^cna. Califomia, 
Wyoming, e.-ough !hie! ! j ! ' p ! " ! ? ! ' J * f f * ' " " ^ " ? " n , «nd 
Norcnem Comdor. extend m pir-' f!!?f*'!;' ^ • " ^ " i - •nd 
the status and the results ot'Hiise «nf;it'!!ien!''^" " 

16. To address noise impacts, UP/SP «h«" 1 

appropriate, UP/SP sha'' d.v.io^ . ""'•ho'"*, and Texas, i f 
Shall aubmit the re!!!t o? t!«! !o!!i?!.!^'"'"*" P̂ *"' ^^^P 
review theae findings wit^ I P T ""'"^"'^^cns ce SEA who will 

Brtmt^ifig 

••gmenc'! - r i i m ^ ! L " a ! ; ; r ! ; r % o " - S i ! ^ - ' -PP^V CO specific r a i l lme Comdore. •'^•s.-ai, ..ou.hem, and Illmoia-Gulf Coaac 

17. 

^^n 'i^cliirplilllll'^^^^^^^ •• leaned b^y 
below wich ewo-way end of cram de!!c!! rUm t l r . ' * ^ ' ' " 
applies CO BNSF key erama opcracin! !!tw-I- r -"•nc alao 
and Avondale, LA. operacmg becween Iowa Junceion, LA, 

• Central Corrider 
- North Platte, NE. to Oakland, CA (OP and SP) 
- Cheyenne, wy, to Denver, CO (UP? ' 
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• Ceutbem Corridor 
- Houaton, TX, to Avondale (New Orleans) LA (SPI 
- low. Junction. LA, to Aver.dal., LA, v i i j!„d!r and Livonia 

- Hou.ton, TX, te We.t Colton, CA (SP). 

• Xlliaei.-Oulf Ce..c Cerrider 
- Se. Loui., MC, .nd E..e Sc. Louia/Smimm r' u... _-

TX. and Avondal., LA (UP and SPK ' «»««ton, 

C RAXL LIW SSOOMr KlTXeUTZOM 

Gemmrml 

, Jzt* following micigacion condicions apply co a l l ef ehe rai l 
segmcnes m chc scaces idencified oeiew. 

16. OP/SP Shall conaule wich the staces and appropriate lecal 
officials as well as FRA ee develop a priwic? u ! ! f!! uocr.dmo 

f!!?̂ m"!!!i'?i!!'̂ !̂ 'tf" S!!'ro'm;ri!!e!'̂ *j!!! 
^dem!k!! f;: ! l l !!Ti''??.*'*"'̂ °"'* •f'^^* P^ce., shall be 

Ĵpi!!,*§oienide"̂ iaî ^̂ ^̂  o!.;2!,'!!r;e!!.̂ Ŝ?̂ s%'-
l l l i t l l t l l V n s ' ^ " t h c ' r c u l c ! J r ! ! e . e ^ ' " 

B o e c t f i f t 
I'^lJollowing dec.il.d micig.cion condicien. .pply co ch. .oeei'io 

r a - -me aegmencs and/rr loeaeiens idencified below epeei-ic 
Marciaes, CA, te Oakland, CA: L9 . 

:2a 

East B.v ^eain-im-' P»rk Tiitt", ^r 

UndfL-!!^:.!'""*^ " ^ l ' ' °^ Che Memorandum of 
i ! 2 OT/|p ' ^ « " • ' " n a i Park D i . t n e c 

Ro.eville. CA, to Bparka, MV: 

Igya Bi Trjrhff 

Urdfr.!!!d̂ „!°"'P̂ ^ °^ Memorandum of Under.eandmg exeeuced wich ehe Town of Truckee and UP/SP. 

Placer rnnr-y 

IJ^dfr-!!!^^.!"™^^ "̂ 5'"* " ™ * °* Che Memorandum of Uraer.candmg exeeuced wich Placer Councy and UP/SP. 

£1SY RCQg 
UF/SP ahall operace no more chan a daily averaoe count of la 7 
Jh!i;!e'Y!!!"drT ''^'^'5 ̂ •̂ ^ "^"y °* (^ . mfJect. 
!!! ^ l \ '^'•'y c^ 13.8 cram. -- 12.7 fr.ighe cram. 
!3Jicion'^!f'!!r^ ' " i " ' " P̂ "' 2 -dd^^nal freigh! emn! ) ?!c 
!hr!!!!?d f«! ^^'^Shc cram, per d.y dee. noc ucceed ehe Beard'! 

w i environmc-ieal analy.i. ac 49 CFR 1105.7(.) (S) (Ii) 
Th. 14.7 .ver.ge freight tram count per day doea net includ! the 
n) ?T!!f "«-*"'«nta: (1) «amt«»a^c!!!f-!!y ! ! ! i ! ! 
t « m 2^!.i!!!r''!r? 'movementa. ,3) lecal and industry !!i!!iin9 

' •'»«*-9«ncy crains operaced under decour 
; ™ ! « JS'^w!!!! ! ! r " * ^ ^ n s e u ! a l dm!secr purposes, and wreck removal purposes. This condicion will fa. 
! f " ! ! t Ht"?!" consummation ef ehe merger a n l ^ U l ! ! n t m i . ^ effect fer 18 calendar montha in totalT «-«"tiaue in 
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Fer the purpose of monitoring the preceding condition UP/SP aha'• 
f i l e en a monthly baais with ehe Beard verified coBi!; of .t.-f!;* 
paaamg reperc. ef cram movemenc. through R!!!, Sv ?e! .!!!'i!v 
of each preceding month in che specified 18-moneh piried. The!! 
reports shall alao identify, those cram movemencs, ̂ ! i f i e d m 
ehe above condition, ehae arc excluded from ehe l i . 7 t r ! m ! 
day average counc. per 

! ^ ? r . ! ! / ! " ! ' ' ^ " S " " r"** •ubjece ee ehe approval ef SEA 
ahall recam an mdependenc, chird-parey cenaulcan- co Dr.t.-!. -
m ^ c l l l ""dy CO addres! ehi; !!!!!e!!!nc!l l U l l U !-
ene Ciey of Reno of che addicional r a i l freighc era**ic Br!,.!t.H 
"d!r^!!!'!o?f V"* propoaed merger. This !c2Sy !!!n"e'^S^;!!!5 
under the sole direction and supervision of SEA. It shall m'lud. 
a fmal mitigation plan baaed on a further atudy of che^railSii 
highway, and pedcserian eraffic flews and aasociaced !!v!!!n!!^;.i 
effcccs en the City of Reno. This study w;!;!"!!!̂  !!-!!!!!!! 
to addre.s environmental effects such aii aafety. ̂ !!rSou!^ 
!!^?f ! i ! • i ' ' l^^^^^y. noi,c and water quality OP/SP 
! f ! d y . ^ ^ ' mitigation plan dcvelo^d ^nder this 

If* . ! ! ! ' * L r*"'"'*" ;̂ *ŵ  ^ completed within 18 month, from the date 
of consummation of the merger, shall include che following 

Projecc<.d post-merger increaaea m r a i l freight craffic on the 
Sparks to Roseville lme segment. e r a — i c on the 

* B!?fiii25';2"* "''^ "^^c- W«shee county, the Federal 
Railroad Administration, affected Native American Tribes !!d 

mc!!e!?!d"?!;!ms'*''"'' •9en=ies, ̂ !!S'otSe'r 
* Consuleaeiens with OP/SP. 
* l l l t l t S \ ' ' L * ' ' r * ' - ^ ' ' ^ . ^ ' ' ^ ° ^ ^ ^ ° ^ studies including those prepared by the City of Reno. Washoe County and UP/SP 
* Independent analyses. wr/ar. 
* It'zt •̂••P'̂ c CO vehicular and pedcserian safcey, micigation 
measures chac ideneify c.ie number and locacion of P.ighwiw!.-
d;!?!o!!''!!!!''"'* raU/pedescnan grade a.paraciln. m 

» Funlmg options. 

* f^"'""is!ua!=!''!'\';"''^" P"***" cemm.nt a.ia -nen i.suance of a final mitigation atudy. 

tf-ni*flo!!^':h'r! «itig«tion «tudy and i t . recommendations 
, 5*̂  •'**̂ ^ • decision imposing 

mitigation. In the event OP/SP and the City of Rwo and other 
''P/Ip''!rS"h!*r't!' ^•!" •3"??«"C on a f i L l mitigatmn pu!, 
bP/sp and the City of Reno ahall immediately notify SEA and th. 
fg!!^m!nt •PP'^"?'^^"* 'ctien consistent with"^.!"' 

Chiekaaba, OX, te Wichita, KS: 

tt.f;.*!!! -"P**!" Chan a daily average ceunt of 6 4 
l lee l m V / ^ * ^ "̂̂ """̂ ^ ^""l '^"y °* Wichita. (This r!h!cta Jhe 
^ l m l l l L ^ lX r " * " ' ' ''̂  * * pi"" 2 edditienal train! ) 
The addition of twe trams per day eeaentially mamtama the 
environmental atatua quo. The 6.4 average t r i m cou!t!er dav 
doea noc include che following cypea of Lvcm!n!s! ^ ^ 
3 !«-̂ ncenanee-of-way cr*i;ia, (2! lighe locomocive movemcnee 

(3) local and induaery awicchmg cram movemencs, (4) emero!!^ 
erama operaced under decour auchoricy, fcr snow remov!r l ! ! ^ i r . 
? ? i ! ' ! ! ! / ! ' " " ^ f^'J!"'^ purpoa... aid wreck ̂ m!!!? J™!!.*"* 
Ini wf?w''f" "'^^ be effective upon cen.ummacion ef ? h r ^ ! ! e r 
and will conemue m effecc for X8 calendar'montha m cecal 
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23b. For Che purpoee of monicormg Che preceding condition OP/SP .K . I ' 
f i l e on a monthly baai. wlc^ eh. Board verified e™f!; of -f l ^ ^ ' 
peeeing reports of cram movemenc. Chrough wt!hi!!^ !! L ! 
day of each preceding moneh m che .p!!if i.d S ' ! ! ; t ? ^ ~ r ? L * * = " 
Theee reperc. .hall i l . e id.neify cho!! c!!m ! ; ! ! ! ! ! t r ! ! f . , ^ 
L V : ! e r * ! ; r c ! ! ! f " " " ."Excluded f!!m"th!T!'cr!rn!l!!^ 

Sifr'r!!a!!"I!̂ !!!i?!n:!!?,*!L!d"̂ 5!!!y%%!!!i!!St"t!̂ ''̂  

S ™ rK™ l l i l l ^ t ! " ! i " ^ * ' tmal micigacion plan baaed on a .cudy of c ! f railway, hignway, and pede.cnan craf'ie .̂,4 o. tne 
environmencal cLeces !n e!!"my"''it!hfi!^' ?!f. !e!!y*!!Sid 
cailor micigacion CO addr... .nvironmenc!! ! « . « ! a!!h i . ^ ! j f - v 
hazardou. macerial. eran.pei-e, air qualicy, and n! i ! ! 5p/|p 
.hall comply wich ehe final micigacl^ plin d.velop!! unS^ !hi, 

K ^ ^ i P ^ ^ -ri!^-----^;:!"l^!l;;--
?hri!!!!! 1^11:^1^1:^^ -

• F ! S ! i i i ^ * ! " ? * " i ' l ! . ' * " °* Wichica. Scdgwick county ehe 
-!m!! ! ! i ^ " ! ' ^ Admmi.cracion, affecced NICIVC Am!!ic;n 
;!d'!:he!";n!!j!!eeT;!?!t!!' ^ocal'^ancies. 

• Consultations with UP/SP 

• Funding options 

IS!.!!!!?."^^^ •PPropriate action conaiaiLr^i-I^ l^ck !!' 

24 . 

25. 

RAIL TARCS AMD ZMTBUCOOAL F A C I L m t S 

SEA a . to the .tatua and the rc .u le . I f ehe.. S n ! ! l ! ! ! m „ ! * ' * " 
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B- ABAMPOMKnrrs ' 

The followmg 15 abandonmencs and ewo relaced diaconemuancaa are 
subjecc ee the mitigation conditions specified bel>w: 

• Gurdon to Cawden. AR (UP) - Docket No. AS-3 (Sub-Ne. 129X). 
• Whittier Junction to Colima Junction. CA (UP) - Docket Mo AB-33 

(Sub-No. 93X) . 
• Magnolia Tower te Melreee. CA (OP) - Docket No. AB-33 

(Sub-No. 94X). 
• Aleuraa eo Wende.T, O (SP) - Dockec No. AS-12 (Sub-No. 184X) . 
e Towner ee NA Junceion, CO (OP) : 

- Dockec No. AB-3 (Sub-No. 130) - OP Abandonmene. 
- Dockec No. AB-8 (Sub-No. 38) - Disconemuance of Service by 

SP. 
• Edwardsville eo Madiaon. IL (OP) - Dockec No. AB-33 (Sub-No. 98X). 
• DeCamp co Edwardsville. IL (OP) - Oeckce No. AB-33 (Sub-Ne. 97X). 
• Barr ee Girard, IL (UP) • Oeckce Mo. AB-33 (Sub-No. 96). 
• Whicewacer eo Neweon. KS (OP) - Dockec No. AB-3 (Sub-No. 132X). 
• Hope CO Bridgepore, KS (UP): 

- Docket No. AB-3 (Sub-No. 131) - OP Abandonmene. 
- Dockec No. AB-8 (Sub-No. 37) - Disconemuance of Service by 

SP. 
e Iowa Junceion co Manehesccr. LA (OP) - D;«ckec No. AB-3 

(3ub-No. 133X). 
• Seabrook eo San Leon, TX (SP) - Oeckce No. Ai-12 (Sub-No. 187X). 
e Suman co Benchley, TX (SP) - Doeket No. AS-12 (Sub-No. 185X). 
• Troup CO Whicehouse, TX (UP) - Oeekec No. AB-3 (Sub-No. 134X). 
• Licele Mouneam Junceion eo Liccle Mouneam. OT (UP) - Dockec No. 

AS-33 (Sub-No. 99X) . 

gtatrsl 
At a i i abandonmene loeaeiens, che general nicigacien condicions 

listed below apply to reduce or avoid potential environmental impacts. 

2€. UP/SP shall observe a i l applicable Federal, state, and lecal 
regulations regarding handlmg and disposal of any waste 
inateriala, including hazardous waste, encountered or generated 
durmg aalvage of the proposed r a i l line. 

2 7 UF/SP shall dispose of a l l materials that cannot be reused m 
accordance with state und local solid waste management 
regulations. 

26. OP/SP Shall reseore any adjacent properties that are disturbed 
during nght-of-way salvaging activities to pre-salvagmg 
conditions. 

2 9 Before undertaking any salvage activities, UP/SP shall consult 
with any potentially aifccted American Indian Tribes adjacent te, 
er having a poeencial mcerese m, ehe nghe-of-way. 

30. OP/SP ahall use Bese Managemcne Pracciccs ce encourage regri'̂ weh m 
diseurbed areaa and to acabilizc disc-urbcd soils. 

31. OP/SP shall uae appropriace aigns and barricades ce concrol 
cr s f f i c disrupcions during salvage operacions ac er near grade 
croasings. 

32. OP/SP shall rescore roads diseurbed during salvage aceivieies ee 
condiCL.ns as required by scace er local juriadicciena. 

33. UP/SP ahall comply wich a l l applicable Federal, scace, and lecal 
regulacions regarding che concrol of fugiei>^e duac. Fugicivc duac 
emissions creaced during aalvage operaciona ahall be minimized by 
usmg such control methods as water sprsymg, installaeion ef wind 
barriers, and chemical creacfflcne durmg aalvaging. 
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34. OP/SP ahall cencrol Cemporary neiae from salvaoe e«Tui««.nt tK 
ehe use ef work hour cenerels and mainten!nee of !5^#? throug.h on machinery. "»4.Hs.«n«nce of muffler ayatema 

35. If previously unknown*archaeological remain. . 
salvage operations, UP/SP shall c!!.e !!!! !„ f!.*"""'* 
immediately cont.et the appropriat! S t l f l uf2. 
Officer. appropriate Seaee Hiseorie Prcecrvacion 

-u'!!r^!n!"eo^i!rm!!!'ie!re!!S!!!'^"' ccchnologiea, such as 
•hall diseurb ehe !!!n!!c !«a !!!!!!i!"!'"» "Ivaging. uP/sP 
tributaries and shall r!v.e!c!ce !!!!uiL3'''""^ screams and 
following aalvage oper!!!!!! «**«curbed area. imm.diac.ly 

37. As sppropn.c., OP/SP .hall eranreere a l l h.,.^^-
generaeed by aalvage acciviciM m !L!7^."^'*°"* " " c c n a l . 

?lî !!"̂ !!r"'°̂  «««̂ ---̂ ^̂  
f r e ! ^ ! ! ! r r ^ ! ' . S r d " p ! ? ! i c \ ! r ^ r ! e 5 l ^ ' clear 

•nd'L%%=rj!!!icri1%!J!iÛ «i!iJi!!"'"̂  ^ '̂ -̂  
!̂ cr!!i!!!'weSrS-!aui!̂ !!i i-E-^'^^^^^^ 1"%!̂ !̂— 
- c e r resourcei OT/SP !hil? u!! !!o!!!!f\*^* " ^ «̂co chese 
minimize impaces eo w!ce! bodi!! .!d*^!?^f"5* Cechniques eo 
salvaging equipmene o!"!r5!;:*i;a!^nr'o!"!!id!""' " P°«""---5 
S o e e l f i r 

aoandL':eJ..!-i!S:!!\Li^'!!!r.p"!;r'"°' •P«"'"*iiy -pply CO Che ' 

Ourdor CO Casidea, AR (UP) 
Dockec Me. AB-3 (8ui-Mo. 129X) 

- . 1 d ' e ! c ! i % ^ ' S ! ^ " i ^ ! r •ceivieics wichm 1,000 feee ef 
recep!!!!' " ^^cigacc noise impaces o! nearby 

Inding^!! S " ! ! ! , ' i ^ / i r ! ! ; ^ V!!:!^'^""" °« threaeened and 
Wildlife Se-vio. Vn^ rK- ! * coordinate with U.S. Fish k 
prior -:! !!lT!g! ! S i ! j ! i ; ! ' ' * ! ! V ? * P * " ' " " c of came a!d Fish, 
vegetation typ!! m ! r ! ! ! !f !!t!!t?'T^2* *"»*cher surveys of 
•ct i v i t i c s aVe ne!Sc! !!! ! L i r ! ! ! d ! i . " * ! ! ! " ' ' ^ " " "1^*9* 
•PPropriate time of yc!r conduce any such surveys during an 

"^^i^olgV^ilitl^l^^^^^^^ to alter the 
proceas of the National Hmt!!,,̂  D!- ' ""'^^ Section 106 
•mended) has been c!SJet!!'l!!%!!!'!!^!!,*S^.^^ <" "^C 470f, a. 

S!! '^ZrT^'Vi^^^^^^^^^^^ Of Che 

P>!i!^-DSi!!m!!!-„!!!!S«.-.S^^ 
rcmediacion ha. been eompicced e! J;!!!y !«!!!!«!!«""''"' ''^^ 
Whittier Junction te Celiac JuBctloa. CA (») 

Deck.t Me. AS.3J (Bub-Me. 93X) J 
No rpccific mitigation la impoaed. 
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44 

Nagnelia Tewer to Melreee, CA (OP) 
Oeekec Mo. AB-33 (Sub-Ne. 94Z) 

OP/SP .hall reeain ie« mcerese in and cake ne seeps eo alcer che 
Magnolia Tower or WP Oaxland Depec uncil ehe Seccion 106 process 
of che Nacional Hiscone Preservaeion Acc (16 U.S.C. 470f as 
amended) has been eompicced for chese scruccurca. 

Aleuraa ce Wendel, CA (SP) 
Ooeket Me. AB-12 (Sub-Me. 184X) 

45. UP/SP shall reeain ies mcerese in and cake no seeps eo alcer che 
mcegney of che 9 eligible and 11 poeeneially eligible 
prehiseonc sites along this abandonment until che Section 106 
process of the National Historic Preservation Act (16 U.S C 470* 
aa amended) has been completed fer these sites. 

Sage to Leadville, CO (SP) 
Oecket Me. AS-S (Sub-Me. 36Z) • Oiaeeatiauanee ef Service by 

SP 

46. OP/SP shall provide continued access for Viacom Intemational 
Ine. to the Eagle Mme sitt- te facilitate ongom<- remediation 
activities. 

Malta ee Ca£ea City, CO (SP) 
Doeket Me. AB-8 (Sub-Me. 39) - DlacostiBuaBee ef Servlee by 

SP 
No specific mitigation is imposed. 

Towner te NA Junction, CO (UP) 
Deeket Ne. AS-3 (Sub-Me. 130) - Abaadoasaat by UP 
Oeekec No. AB-8 (Sub-Ne. 38) - Diseontiauaaee ef Service by 

SP ' 
47. To further assess the potential occurrence ef the aeven threatened 

and endangered species of plants and animals, UF/SP shall 
coordmate with L'.S. Fisn k Wildlife Service and the Colorado 
Department of Natural Reso-urces tc determine if surveys m areas 
o. potcntia. disturbance due tc salvage activities are needed and 
Shal- conduct any.such sur-/eys during an appropriate time of the 

46. UP/SP shall consult with the Coiorade Department of Pubiic Healeh 
and Environment to confirm that assessment and reme-!iation has 
been completed to the agency's aatisfaction. 

Bdwardaville te Madiaon, ZL (UP) 
Oeekec Mo. AS-33 (Sub-Me. 98Z) 

49. Prior CO Chc scare of abandonment activities in the vicinity cf 
any known hazardous waste sites, VP/SP shall consult with tne 
I l l i n o i s Environmental Protection Agency to aaacea procedures 
neeeaaary ee address issues relaced co che aices. 

OeCa^ to Bd%rat-asville, ZL (UP) 
Deeket Me. AB-33 (Sub-Mo. 97Z) 

50. OP/SP shall recam ics mcerese m and cake no aceps co alcer ehe 
hiscone mcegney of che one historic bridge uncil ehe Seccion 
106 process ef che Nacional Hiscone Preservaeion Acc (16 u S C 
470f, aa amended) is eompicced. 
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Barr ee Oirard, Zt (UP) 
Oeekec Me. AB-33 (Sub-Me. 96) 

OP/SP shall retain its interest m and take ne steps te alter the 
historic integrity of the three historic bridges unti^ t!. ! ! J f ! -
106 process of the National Historic P r c s ! ! i ! f ! ! n ^ t * , ! J V l § 
670f. as smended) is completed. u-5.c. 

Whitewater te Newton. XS (UP) 

Docket Me. AS-3 (Sub-Me. 132X) 

No specific mitigation is imposed. 

•ope te Bridgeport, XS (U?) 
Deeket Me. AB-3 (Bub-Me. 131) - UP Ahaadotmmat 
Docket Me. AB.8 (Bub-Mo. 37) . Oiseoatlmuanee of Serviee by 

Ne specific mitigation is imposed. 

Zewa JuaetioB te Manebeeter, LA (UP) 
Ooeket Me. AB-3 (Sub-Me. 133Z,'> 

No specific mitigation is imposed. 

Seabrook to San Leen, TX (SP) 
Docket Me. AB-12 (Sub-Me. H7X) 

U.S. Fish 6 Wildlife Service indicated a possible desire to oht.m 
pei^.i,.ien to eeteirnme if Wmdmill-grass i s Jr!!c!! i-^n^ t ! ! 
l*Zt Should U.S. Fi.h 4 Wildlif. Service follow UD with 

!u!i;e!i!!t̂ !!!: ^̂ ^̂  =°°p-"" - n!!e:!!5y 

FlĤ '̂ r??̂ ^̂  !!!Se!%!̂^̂! 
k s l l r ^ p l l ^ l i ^ I I I I W o V ^ a l !^e!SL'"!!!^ 
completed for the.e .tructur.. sniended; ha. oeen 

Priur to the .tart cf abandonm.nt .etivities in the v c n i t v o* 

S!tu!!i"S.!!"''''°"?^/sp Shall !!nt!!t t!; T!L!' 
Sffm! !!'!!!!!! ̂ ! ! " r " ' ' ' " =°""^"^°n, waste Managemê ! 
to t ! ! s!!e! P"cedurcs necessary te address issue, rel.tcd 

56. UP/SP .hall limit cen.tructicn work within l,ooo fee- of 
!!!!?!!!!• " ' ^ ^ ' ' ^ " °^ic!; on nc.rby 

57. 

te Beaebley, TX (SP) 
Deeket Me. AB-12 (Sub-Ne. lasx) 

Pc-^ntial occurrence of Mavaaeta Ladiea'-

!J!!!!! S'st"̂ 'ii'̂ .:l'/ti- ' '•'*«""y ^̂ ĉa •nda!9!!!d 
Fmh ! i i ? ^ i f f . ^ i i conduct a aurv.y and con.ult with th. O.S. 
D!!.,.!J?it Service end the Tcx.. P.rk. and Wildlife 

r " * " " ••^-•ge operation, to determine if thi. 

;!!po!!d̂ ;b!!S!!!!nt̂ " " ^ n»dific5̂ !y the 
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59. 

60. 

61. 
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OT/SP .hall continue Section 106 conaulcaeien wieh ehe Tex*, sr-t-
Hiaeorie Pre.crv.cien Officer ee dcccrminc ehe r!!d!!d !!!!„? ! " 
• jecovcry and creacmcne program fer ehe"!n!!;! !!!Ja!!;e;m!l" 

" abandonmcne accivicic. m chc areaa 

Troup te Whitahouaa, TX (UP) 
Deeket Me. AB-3 (Sub-Me. 134X) 

Prior te th* .care ef abandonmcne accivicic. in eh. vieimtt, «f 

S!euSi°"Se!!!!i'*°"?c!nc!!e c!!"!L!' 
S!!m!on !!! ! ! ! . t ' " ' " ' ^ " " " Commi..ien, Wa.c. Manag.men! 
rro!!d!!.. f f , ^ 2 ! •PP^P^^^c* •gencie. a. n.c . a r y eo aaaea. 
procedure, for .ddrcmg i.sue. relaced eo ehe aices. 
L i t t l e Mountain Junction te Littl e Neuatain. UT (UP) 

Deeket Me. AB-33 (Sub-Me. 99X) 

specific micigacio-. is imposed. No 

COMSTXUCTZON PROJICTS 

G e n e r a l 

66 

67. 

=on.-.ru=-.io« prc.c-., -.1,.= r..ul-. fro. t«. •»!? .giJ.^St 

" i=-frd!n!:^ <«terials chac cannoe be reu.ed m 
r ! ^ l ! ! m ! s — '^'"^ '"n.g.menc 

UP/SP .hall con.ulc with che .ppropri.ee Federal acace and 
•gene-c, if hazardou. wa.te •n§%r'mate!ial!*!!i'd!!!!!.!!j I t ' l l 

^s^^rZ^^ilttltil^trV' ^"rdou. materiala m compliance with 

64 

65 
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S»i. OP/SP .hall obtain a l l neceeeary Federal, aeac. and loe.i B.t^ 
if conacruccion accivicia. require the alteration ef w!tland! 
pond., lakee. atreams. er rivers, or i f theae a c t i v i t i ! . would 
c.u.e .oil or other materials to wash mto these wacer re.oui!.. 
OP/SP jjh.ll use appropriace cechniques ee mm!!!,! !!!a!!! « ' 
wacer bodies and weclands. impacta ce 

<J9. OP/SP ahall uae Bese Managemcne Praccicea to centrel eroaion 
runoff, and surface inscabilicy during conscruccion !n!l!d!;B 
seeding, fiber macs, screw mulch, plaicic lincli !io!! d!!t!! 
and ocher erosion concrol devices. Once Ch! !!!ck i!*^!o!!!^!;.^ 
OP/SP Shall escablish vegec.eion en ehe c!!!n!!!!c !!o!! 
provide permancne cover and prevent poeencial eroaion If ero.ier 
develops, OP/SP Shall cake seeps ee develop ee!!! i^ropna!! 
erosion concrol procedures. OP/SP shall use Bese Mi!!«!!!t 
Practices to encourage regreweh in diseurbed arc!, a!!'!! 
.cabilize di.curb.d .oil.. ° 

70. UP/SP ahall uae only EPA-.pprev.d herbicides and qualified 
cencraecors for applicacion ef righe-ef-way mamcininw 
herbicidea and shall limie such applieaemn ee eh!^!!en-
neccssar/ for r a i l operacions. excen. 

^ i ^ f comply wieh a l l applicable Federal, scace, and local 
regulacions regarding ehe concrol of fugicive duse Pu!ieiv! !u.t 
!!=!'e!!tr!f':'!K 2"""^ conscruccion shall be "^imi!!!"^"!.?!!' 
!!!!!!! !«H !K*'*'̂ * V -P^ymg, mscaUaeion of wmd ^ "•rr.ers, and chemical creacmcne. 

72. UP/SP shall concrol cemporary noise from conscrueeion eou-smert 

l y l l i r . !!-m!?!i!;ry-"^ '^^^ ~-cena!!! ! r ; ! f l l ^ r 

^ ^ ? L * ! ? ! n : t " * " " " y •^'•c'nt propereies chac are diseurbed 
e S f i ! ! ! " chcir pre-conac--uceie! 

•'4. Before undeveaking any eonscruction activities, VP/SP shall 
!!*̂ !!i;.̂ '«•' •ny potentially affected American Indian "nbes 
adjacent to, or having a potential interest in, the nghtH'-way. 

' co-!-!^o!"!n^ r«^c!"''*"° •^•ch^eolegical remains are found during 
S-at;^?^^!t- l^^^ ""̂ ^̂  immediately contact the 
I;=t!on\'56"p!oe'!!!*"*'^^" " ' ' ''^^'^ the'appropnat!' 

gptctrtc 
1**!-*°̂ ®̂*'̂ "9 mitigation conditiona apply to the spcci'iL: conscruccion sices idencified below. »peei.iw 

Arfcaaaaa - Camden 

^ ^ Z U l A f rescriee mechanized equipmene co upland areaa co 
!n !!!J!!!!i!°" •ceivieica. UP/SP Shall Obcam !!! !!«piy 

wicn a i l applicable permica fer any censcruccion sccivitv witht; 
! ! ! ! ! ^ . r " " l ^ ^ * * * - ^-C' UP/SP ihall s S ! l e ! e ! " t ^ ! ^ 
!!!!!^ " ° p i " * CO appropriace seaee and local ag!!!ics for 

Prior CO conscruccion, UP/SP shall provide final nlan. t« th. 
!!!!!!!!.f!'^""T"'^ °* Transportat mn (i!!a!!!!'DOTr!n5 * appropriate loeal agencies for review. 

Arkanaaa - Pair OaAa 

S ! ! ! . ! ! M?"!!^''!^°''-' ^̂ ^̂ ^ p"^i«*« ?!•«• to the 
Arkanaas DOT and appropriate local agencies for review. 

76. 

77 . 

78 
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Arkanaaa - Pise Bluff (Baae) 

"'9. Prior to censcruccion, UP/SP shall provide final plana co che 
Arkanaas DOT and apprdtJnace local agencies for review. 

80. 

Arkanaaa - Pine Bluff (Weec) 

Prior eo conscrueeion, OP/SP shall provide fmal plans co ehe 
Arkanaaa DOT and appropriace local agencies for review, 

Arkansas - Texarkana 

81. Prior CO conscruccion, OP/SP shall provide fmal plans co ehe 
Arkansas DOT and appropriace local agenciea for review. 

Califeraia - Lathrop 

Bi. OP/SP shall recam ics mcerese in and cake ne seeps eo alcer ehe 
hiscone mcegney of ehe Sharpe Army Oepoe, uneil ehe Seccion 106 
process of che Nacional Hiacone Preservaeion Acc (16 U.S.C 470f 
as amended) has been con^leeed for ehis propercy. 

Califeznia • Stoekten (Zl Pifial) 

83. UP/SP shall monitor noise resulting from tram operationa over che 
conneccion and implemene micigacien measures co concrol excessive 
wneel squeal. 

California - Meee Colton (UP to SP) 

No specific micigacion is imposed. 

California - Weat Celtea (SP to UP) 

No specific mitigation is imposed. 

Celorade - Denver (Utah Jet.) 

84. UP/SP Shall retain its interest m and take no steps to alter the 
historic integrity ef the North Ysrd water tower, until the 
Section 106 process of the National Historic Preeervation Act (16 
U.S.C. 470f, as amcided) has been completed for this property. 

Colorado - Denver 
,,• * 

r'-S/e"'* South Platte River and associated wetland areas 
.iP,SP shall restrict mecnanized equipment to the area required to 
complete construction activities. 

86. UP/SP shall perfcrw hydrologic and hydraulic analyses fer any 
modifications to the South Platte River bridge, to ens-ore che 
changes wuld have no effecc on che 100-year floodplain. 

87. Prior ee conacruccion, UP/SP shall consule wich che Army Corps ef 
Engmeers and obcam and comply wich any permiea under Seccion 404 
ef che Clean Wacer Acc. 

Zl l i s e i a - Oirard 

88. UP/SP Shall consule wich che Disericc Soil Scicneisc of ehe 0 S 
Deparcmene of Agncuieure, Nacural Reaources Conservaeion Service 
fer recommendacions to reduce inysces ce prime farmland aeila. 

89. Prior eo eonscruecioxi. UP/SP shall conaule wieh ehe Army corps ef 
Engineers and ebcain and comply wich any peifaiea under Seccion 4 04 
of chc Clean Wacer Ace. 
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Zllineie - SalM 

Prior CO censcruccion, UP/SP shall cenault with tK- & 
Engineers and ebcain ant toiKply wic! !!y ! . ! i ^ t . ' ^ ^ ^ r ^ 
of ehe Clean Wacer Acc. ' permics under Seccion 4 04 
Bsasaa - Mope 

Prior CO conscrueeion, UP/SP shall consule wi«h th. , 
Engmeers and ebeain and comply wich !!v D.™It. U^M^T^ ' 
of Che Clean Wacer Acc ^ Permies under Seccion 4 04 

Letaeiana - Kinder 

92. In 
'^itrallll !J!c!r!!"m!̂ hi!!J!! Jj!!!!!? !S%J!T' 
complete censtruceion aceivm!!. '̂^ " " < I " i " ^ to 

n i f : L'!\^e'*l!^n'Sc!'ii?!!^"*'* " — c m g 

Leuieiana - Shreveporc 

^L'!!rSi-g!5aJ^!S!r!!!!!!!!en'"'' °---n"!f cne 

" --ê *!!*.L!r!l%̂ !"!!ne"!m!̂ ^̂ ^ '̂ -̂ -s 
to concrol excesn!! w!!!? !5i!!i*"'* implemene micigacien meaaure. 

Egm.!^s"?*'f^fr^°".,f/SP .hall consule wich che Army corps c'' 

Of'-:!! c!e!!"w!!!!'Ac! ""'^^ '"^ P«™"» "nd!rseecm! !54 

Missouri - Dexter 

Si!e!!s"!!=!̂ !;i!".„nfL?5*"-r*"-= ^ corps of 
of Che Clean w!ce! Ac! " y P«"'ics under Secticn 404 

96 and near the two smal. wetland areas UP/CD .K.-II 

r!!::!!:!!;.-̂ ^̂ '"'''̂  - »S!!ed"r̂ !̂o!?!iJê !!!!̂ !!ction 
Miaaouri - Parent 
Sme!!a%^!S%'S!!i^""«r^!!p';-;,\,^^ corp. of 
of Ch. Clean Wacer Acc. ^ y ̂ c n any permic. under Seccion 404 

100. In and near che wecland areaa OT/CB . K . I I 
equipmene Co che upland • % " ! ! ' e e ^ ^ ^ r . ^ i ^ ! ! ! ! ! ^ ! ^ - ^ ^ " : ? ^ . . 

Si!:r!â iin%°!!?!"!!%r!!J llUSt'irili 
!r!!!.!!t̂ i!̂ !-;€ !! -"--"-̂ ^̂ ^̂  -̂ ^̂ P*;;:!!!-
acaaon of thm "[••^."n.truction accivicica durmg chc breeding 

rexaa - Carrolltoo 

102. 

«;:Je%!!:!J'a!!"!!p°Ic!e"!%î r̂!.t\"!" ''-̂  
wneel aqueal. "̂"P̂ *"*"' mitigation meaaurea to concrol exceaaive 
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Texa. - We.e Peine 

Mo specific micigacien is imposed. 

Texas - Beuseen (Tewer 36) 

103. OP/SP shall monitor noise resulting from train operationa over the 
new connection and implement mitigation measures to control 
excessive wheel squeal. 

Taxaa - Meuaten (Tewer 87) 

104. OP/SP ahall store a l l conatruceion equipmene. peeroleum producca, 
and ocher hazardous maceriala oueside che area ef che 100-year 
floodplain. 

105. Prior CO conscruccion, OP/SP shall consule wieh ehe Army Corps of 
Engineers and ebeain and comply wich any pcrmiea under Seeeion 404 
of the Clean water Acc. 

Taxaa - Beusten (SP te U?) 

106. OP/SP shall monitor noise resulting from tram operacions over the 
new cennection and implement mitigation measures to control 
excessive wheel squeal. 

Taxaa - Pert Morth (Mey Yard) 

107. OP/SP shall monitor noise resulting from train operacions over Che 
new cenneecien and implemene micigacion measures to control 
excessive wheel squeal. 

Taxaa - Pert Morth (UP te SP) 

108. UP/SP Shall monitor noise resulting from tram operations over the 
new eonneenor. and implement appropriate mitigation measures to 
control excessive wheel squeal. 

Cenatruetiens mat Resulc frem the BMSF Agreement 

Richmond, CA 

No specific mitigation is imposed. 

Stockton, CA . . 

No specific mitigation is imposed. 

RebatewB, TZ 

No specific mitigation is imposed. 
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A P P B t D i z a : MET B i z s s z a a i s ( x x R o o j a . r n r ) 

•KZSSZOMS COMSZSBXZMC MZTZOATZM MBASOUS 

AOCX 
30 

SOi 
502 
503 
504 
505 
34 
27 
28 
30 
31 
33 

508 
34 
35 
36 
J7 
40 
88 
91 
93 
iS 
f i 
«7 
(9 
70 
71 
73 
7« 
»4 
»S 

if 
97 
»<> 

IOC 
13S 
as 

14S 
144 
12 

1S4 
ISS 
147 
14« 
IBi 
i t s 
1S7 
189 
l»C 
I J l 
1»3 
23 

104 
1S3 
310 
311 
213 
315 
317 
318 
3l» 
330 
331 
339 
339 
343 
343 

STATE NAME 
AR Nertbeaat Arkanaaa 
AZ Seucbeaac Arizona 
AZ Pima 
AZ Hebave-Yuma 
AZ Maricopa 
AZ Ceneral Arizona 
CA Meerepolican Lea Angeles 
CA Mertheaet Plaeaau 
CA Sacrameneo Valley 
CA San Franeiaeo Bay Area 
CA San Jeaqum valley 
CA Seutheaac Deeerc 
CA Motmeaie Ceuncies 
CO Ceeananche 
CO Grand Hesa 
CO Hecrepelican Denver 
CO Pawnee 
CO Yampa 
ZA Nertheast lowa 
IA Southeast Iowa 
IA Southwest lews 
IL Burlington-Keokuk 
IL Uat Central Illmeis 
IL Metropolitan Chicago 
IL h«trepolttan Ouad Cieiea 
!L Hctropolitaa St. L«uia 
IL North Central Ilimoia 
IL Rockford-Janeaville-Beliot 
IL Southeaac Illineia 
KS Metropolitan Kanaaa Ciey 
RS Norcheasc Kanaaa 
KS Norch Ceaeral Kanaaa 
KS Norehwese Kanaas 
KS South Central Kansas 
KS Sou .hwes; Kansas 
NO Sou.neast Missouri 
NT Meti.-o Omaha-Council Bluffs 
ME Lincoln-Beeeriee-rairbury 
NE Nebraska 
NM New Mexico Southem Border 
NM Northeastern Plains 
NM Pecoa-termian Baain 
KV Nevada 
NV Northwest Nevada 
OK Central Oklahoma 
OK North Ceneral Oklahoma 
OK Northwestern Oklanoma 
OK Southweatem Oklahoma 
OR Central Oregon 
OR Eaatem Oregon 
OR Portland 
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89 
85 
00 
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- . 4 
21.73 

-131.00 
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108.60 

-357.43 
3.43 

19.99 
3.51 

110.OX' 
158.91 

MOX 
1143.00 
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270.73 
143.84 
151.93 
219.61 
33.67 

-114.36 
•4S4.66 
184.33 
-43.70 
653.63 

-446.54 
-71.44 

-3084.93 
•77.83 
536.11 
375.03 

- 1337.35 
-304.60 

•1669.40 
-114.74 
385.34 
-508.98 

-1088.57 
-143.00 
•408.83 
-373.86 
863.35 
-990.66 

-1506.38 
-667.05 

69.81 
1349.43 
-979.81 
198.55 

•634.30 
40.05 

1340.49 
485.37 
374.50 
177.75 

-1330.41 
-353.66 
810.77 
517 .33 
311.73 
481.44 
394.93 

-1889.73 
679.93 

1156.43 
439.80 
33.33 

•49.01 
919.59 

-638.74 
•36C.33 

-1067.»1 
393.35 
159.18 

-3030.39 -
15.03 
67. C8 
18.83 
-89.93 

-1531.43 

S03 
83 .75 
38 .74 
y» 7" 
34 .^7 
30 .93 
35 .41 

7 . 94 
- 5 . 0 9 
31 .44 
13 .43 
61 .38 
98.08 
38 .73 
• 5 . 1 8 

- 1 0 6 . 0 4 
76 .49 
38 .13 
4 1 . 3 5 
16 .13 

3 . ( 1 
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13 .33 
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17 .47 
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- 4 8 . 3 3 
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3 0 . 0 4 
13 .88 
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0 . 4 S 
• .75 
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34 .89 
3 4 . 1 5 
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5 9 . 0 5 
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105 .71 
( ( . 6 3 

• 4 5 . 5 6 
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- 7 8 . 1 3 
86 .39 
5 8 . 9 1 

139 .63 
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7 . 2 5 
1 .36 

59 .68 
86 .19 
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8 . 3 * 
( .33 
7 .04 
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-3 
-8 
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9 

79 
0« 
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8S 

3 0 . S C 
0 . ( 4 
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11 .41 
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- 2 . 1 5 
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-3 .31 
- 3 . 3 7 
1 8 . ( 9 
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- 1 3 . 4 ( 
- 1 4 . 4 6 
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11.31 
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10.44 
7.02 

30.02 
32.35 
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9.S3 
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•0.14 

-30.(1 
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0.42 
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0. 
.12 
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- 290 





NEW YORK DOCK CONDITIONS 
n • 

Finance Dockat No. 28250 

^ . APPENDIX III 

tn dP^n% conditions to be Imposed In railroad transactions pursuant 
Con^«r^« A M ^"^^ ~t 7 ^ - (̂ ^"" '̂•ly Section. 5(2) and 5(3) of the lStersti?e 
in^HrroHl^^'K*'* ' ' '^* trackage right, and lea.e proposal, which are belnj 
considered elsewhere, are as follow.: , woun 

1- Pa(inlilons.-(B) "Transaction" means any action taken pur.u-
beln imposed" * Commission on which these provisions have 

(b) "Displaced employee" means an employee of the railroad who 
In L °^ f. 1» Pl««=«d in a wor.e position with respect 
to his compensation and rules governing his working conditions. 

(c) "Dismissed employee" means an employee of the railroad who 
i p p « n « r t̂K * K''u^f'"'"°f ^' deprived of employment with the railroa,! 
because of the abolition of h i . position or the loss thereof as the re-
l . L n l exercise of seniority rights by an employee whose position 
is aboUshed as a result of a transaction. 

^. / " ^ L "Protective period" mean, the period of time during which a 
displaced or dismissed employee is to be provided protection he^eundeJ 

^ s s / d to »H ' ' " ' l ° " displaced or dis­missed to the expiration of 6 years therefrom, provided, however that 
a !on.'oi'n ? J ' J ' n ^ particular employee shall not contLue fo^ 
a longer period following the date he was displaced or dismissed than 
the period during which .uch employee wa. in the employ oHhe rall^oaS 
prior to the date of h i . displacement or his dismissal For purposes of 
this appendix, an employee', length of .ervice ahall be d e ? e i ^ S In 
t : : Z t ^ T """^ **»%P"vl.lon. of Section 7(b) of the Wa.hingtonTiE 
tection Agreement of May 1936. 

Ko.„o^. The rates of pay. rules, working condlUons and all coUectlve 
tion^ o? other right., privilege, and benefit, (including contl^,uI-
a n n n . i i ^ ? ° " '"'f^*' benefit.) of thr railroad', employee, und^r 
I r ^ l T ^ L u T ' ^^'^^"^ coUectlve bargaining agreements or otJ-
a^ripmo.t P 7 » e r y e d unle.s changed by future coUectlve bargaining 
agreements or applicable statute.. 

^ Nothing In this Appendix shaU be con.trued a. depriving any 
employee of any right, or benefit, or eUmlnatlng any obUgatK n r t h l ^ h 



r 
•uch employee may have under any existing Job security or other protec­
tive condition, or arrangements; provided. that If an employee other­
wise is sllgible for protection under both thi. Appendix and .ome other 
Job security or other protective conditions or arrangements, he shaU 
elect between the benefits under this Appendix and similar benefits un­
der .uch other arrangement and, for so long as he continue, to receive 
rfuch benefit, under tJie provision, which he so elects, he shaU not be 
entitled to the same type of-benefit under the provisions which he does 
not so elect; provided furthiar. that tbe benefits under this Appendix, 
or any other arrangement, shaU l̂ e construed to include the conditions[ 
responsibilities and obUgations accompanying such benefits; and, provid­
ed further, that after expiration of the period for which such employ­
ee is entitled to protection under the arrangement which he so elects, 

• he may then be entitled to protection under the other arrangement for 
the remainder. If any, of this protective period under that arrangement. 

Notice and Agreement cr Decision.-fa) Each railroad contem­
plating a transaction which Is subject to these conditions and may cause 
the dismissal or displacement of any employees, or rearrangement of forc­
es, shaU give at least ninety (90) days' written notice of such intend­
ed transaction by posting a notice on buUetin boards convenient to the 
Interested employees of the railroad and by sending registered maU no­
tice to the representatives of such interested employees Such notice 
shaU contain a full and adequate statement of the proposed changes to 
hf> affected by such transaction. Including an estimate of the number of 
employees of each class affected by the Intended changes. Prior to con­
summation the parties shaU negotiate in the foUowing manner. 

Within five (5) days from the date of receipt of uotlce, at the re-
que-t of either the raUroad or representatives of such interested em­
ployees, a place shaU be selected to hold negotiations for the purpose 
of reaching agreement with respect to appUcation of the terms and condi­
tions of this appendix, and these negotiations shaU commence immediate­
ly thereafter and continue for at least thirty (30) days. Each transac­
tion which may result In a dismissal or displacement of employees or re­
arrangement of forces, shaU provide for the selection of forces from 
aU employees involved on a basis accepted as appropriate for appUca­
tion in the partlcxilar case and any assignment of employees made neces­
sary by the transaction shaU be made on the basis of an agreement or 
decision under this Section 4. If at the end of thirty (30) days there 
Is a faUure to agree, either party to the dispute may submit it for ad­
justment In accordance with the foUowing procedures : 

(1) Within five (5) days from the request for arbitration the 
parties shaU select a neutral referee and in the event they are un­
able to agree within said five (5) day. upon the selection of said 
referee then the National Mediation Board shaU immediately appoint 
a referee. 

(2) No later than twenty (20) days after a referee has been 
designated a hearing on the dispute shaU commence. 

- 2 
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(3) The decision of tha referee shaU be final, binding and 

conclusive and shaU be rendered within thirty (30) days from the 
commencement of the hearing of the dispute. 

(4) The salary and expenses of the referee shaU be borne 
equaUy by the parties to the proceeding; aU other expenses shaU 
Be paid by the party incurring them. 

(b) No change in oper&tionr; services. faclUtles or equipment 
shaU occur untU after an agreement is reached or the decision of a ref­
eree has been rendered. i 

5. Displacement aUowances.-(c) So long after a displaced em­
ployee's displacement as he Is unable, in the normal exercise of his se­
niority rights under existing agreements, rvdes and practices, to obtain 
a position producing compensation equal to or exceeding the compensa­
tion he received in the position from whic*' he was displaced, he shall, 
during his protective period, be paid a monthly displacement aUowance 
equal to the difference between the monthly compensation received by 
him in the position in which he is retained and the average monthly com­
pensation received by him in the position from which he was displaced. 

Each displaced employee's displacement aUowance shaU be deter­
mined by dividing separately by 12 the total compensation received by 
the employee and the total time for which he was paid during the last 12 
months In which he performed services Immediately preceding the date of 
his displacement as a resxilt of the transaction (thereby producing aver­
age montiily compensation and average monthly time paid for in the test 
period), and provided further, that such aUowance shaU also be ad-
Justed to reflect subsequent genercd wage increases. 

If a displaced employee's compensation in his retained position in 
any month is less in any month in which he performs work than the 
aforesaid average compensation (adjusted to reflect subsequent general 
wage increases) to which he would have been entitled, he shaU be paid 
the difference, less compensation for time lost on account of his volun­
tary absences to the extent that he is not available for service equiva­
lent to his average monthly time during the test period, but if in his 
retained position he works in any month in excess of the aforesaid aver­
age monthly time paid for during the ter.t period he shaU be additional­
ly compensated for such excess time at the rate of pay of the retained 
position. 

(b) If a displaced employee faUs to exercise his seniority rights 
to secure enother position avaUable to him which does not require a 
change in his place of residence, to which he is entitled under tl.e work­
ing agreement and which carries a rate of pay and compensation exceed­
ing those of the position which he elects to retain, he s h ' J thereafter 
be treated for the purposes of this section as occupying the position he 
elects to decline. 



'• (c) The displacement aUowance shaU cease prior to the expiration 
of the protective period Inr the event of the displaced employee's resig­
nation, death, retirement, or dism''--l for Justifiable cause. 

6. Dismissal aUowances.-(a) A dismissed employee shaU be paid 
a monthly dismissal aUowance, from the date he Is deprived of employ­
ment and continuing during, his protective period, equivalent to one-
twelfth of the compensation received-by him in the last 12 months of his 
employment In which he earned compensation prior to the date he is first 
deprived of employment as a resujt of the transaction. Such aUowance 
shaU also be adjusted to reflect subsequent general wage increases. 

(b) The xlismissal aUowance of any. dismissed employee who returns 
to service with the railroad shaU cease whUe he Is so reemployed. Dur­
ing the time of such reemployment, he shaU be entitled to protection in 
accordance with the provisions of Section 5. 

(c) The dismissal aUowance of any dismissed employee who is other­
wise employed shaU be reduced to the extent that his combined monthly 
earnings in such other employment, any benefits r-ceived under any un­
employment insurance law, and his dismissal aUowance exceed the amount 
upon which his dismissal aUowance is based. Such employee, or his rep­
resentative, and the railroad shaU t-ree upon a procedure by which the 
raUroad shaU be currently informed of the earnings ot such employee in 
employment other than with the raUroad, and the benefits received. 

(d) The dismissal aUowance shaU cease prier to the expiration of 
the protective period in the event of the employee's resignation, death 
retirement, dismissal for Justifiable cause under existing agreements,' 
faUure to return to service after being notified In accordance with the 
working agreement, faUure without good cause to accept a comparable 
position which does not require a change in his place of residence for 
which he is qualified and eUgible after appropriate notification if 
his return does not infringe upon the employment rights of other employ­
ees under a working agreement. 

"̂^ Separation AUowance.- A dismissed employee entitled to pro­
tection under this appendix, may at his option within 7 days of his dis-
mls,sal, resign and (in Ueu of aU other benefits and protections provid­
ed in this appendix) accept a lump-sum payment computed in accordance 
with Section 9 of the Washington Job Protection Agreement of May 193G. 

8- Frintre benefits.- No employee of the raiiroad who Is affect­
ed by a transaction shaU be deprived, during his protection period of 
benefits attached to his previous employment, such as free transporta­
tion, hospltaUzation, pensions, reUefs, et cetera, under the same con-
dlt ons and so long as .uch benefit, continue to be accorded to other 
employees of the raUroad, in active or on furlough a. the case may be 
to the extent that such benefits can be so mainUlned uiider present au­
thority of law or corporate action or through future authorization which 
may be obtained. 

- 4 
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,̂ 5- Moving expenses.- Any employee retained In the service of 

the raUroad or who is later restored to service after bflng entitled to 
receive a dismissal aUowance, and w'ho' Is required to change the point 
of his employment as a result of the transacUon, and who within his pro­
tective period is required to move his place of residence, shaU be reim­
bursed for aU expenses of moving his household and other personal ef-
rects for the traveUng expenses of himself and members of his famUy 
Including Uving expenses for himself and his famUy and for his own ac­
tual wage loss, not to exceed 3 working days, the exact extent of the 
responslbUity of the raUroad-durlpg the time necessary for such trans­
fer and for reasonable time thereafter and the ways and means of trans­
portation to be agreed upon in advance by the raUroad and the affected 
employee or his representatives; provided, however, that changes in 
place of residence which are not a result of the transaction. shaU not 
be considered to be within the purview of this section; provided fur­
ther, that the raUroad shaU. to the same extent provided above "as^ 
sume the expenses, et cetera, for any employee furioughed within three 
(3) years after changing his point of employment back to his orltrinal 
point of employment. No claim for reimbursement shaU be paid under 
L^?>,rQn J°" of this secuon unless such claim is presented to raUroad 
within 90 days after tne date on which the expenses were incurred. 

10. Should the raUroad rearrange or adjust Us forces in anticipa­
tion of a transaction with the purpose or effect of depriving an employ­
ee of benefits to which he otherwise would have become entlUed under 
this appendix, this appendix wUl apply to such employee. 

, Arbitration of disputes.-(a) In the event the raUroad and 
Its employees or their authorized representatives cannot setUe any dis­
pute or controversy with respect to the interpretation, appUcation or 
enforcemen of any Provision of this appendbc, except Sections 4 and 12 
^if H K ^^w/' ' ' " ' ^ 2° "rises, it may be 
referred by either party to an arbitration commttee. Up;n notice 
writing served by one party on the other of intent by that party to re-
lh«ll* w t?." ,n°!^ controversy to an arbitration committee, each party 
ShaU, within 10 days, select one member of the committee and the mem­
bers thus chosen shaU select a neutral member who shaU serve as chair-

Tee" w,th.n*"t .̂ ^""^^ °f arbitration commit­
tee within the prescribed time Umit. the general chairman of the in­
volved labor organization or the highest officer designated by the raU-
roads as the case may be, shaU be deemed the selected member and the 

anH "̂ 11̂ % '^•K*^*1 '"if "̂ ""̂  ^ -̂̂ ^ the same force and effect as though aU parties had selected theU- members. Should the 
wfth^n '̂̂ n Ha"" t *° "?°n -PP**!"*"*'"* of the neutral member 
within 10 days, the parties shaU then within an additional 10 days tn-
dea vor to agree to a method by which a neutral member shaU be appoint-
M ' agreement, either party may request the National 
Mediation Board to designate within 10 days the neutral member whose 
designation wiU be binding, upon the parUes. 

5 -
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(b) In the event a dispute involves more than one labor .ii^ganiza-

tlon,- each wlU be entitled to a representative on the arbitration com­
mittee. In which event the railroad wUl be entitled to appoint addition­
al representatives so i to equal tha number of labor organization repre­
sentatives. 

(c) Tho decisioi^, by majority vote, of the arbitration committee 
shaU be final, binding, and. co.^cluslve and shaU be rendered within 45 
days after the hearing of the dls.nute or controversy has been concluded 
and the record closed. - , 

• 1 ' -
(d) The salaries and exi>en8es of the neutral member shaU be 

'tome equaUy by the parties to the proceeding and aU other expenses 
shaU be paid by the party incurring them. .. 

(e) In the event of any dispute as to whether or aot a particular 
employee was affected by a transaction, it shaU be his obUgation to 
Identify the transaction and specify the pertinent facts of tnat transac­
tion reUed upon. It shaU then be the railroad's burden to prove that 
factors other than a transaction affected the employee. 

12. Losses from home removal.-(a) The foUowing conditions shaU 
apply to the extent they are appUcable in each Instance to any employee 
who is retained Jn the service of the raUroad (oi who is later restored 
to service after being enUtled to receive a dismissal aUowance) who is 
required to change the point of his employment withir his protective pe­
riod as a result of the transaction and Is therefore required to move 
his place of residence: 

(1) If the employee owns his own home in the locaUty from which 
he Is required to move, he shaU at his option be reimbursed by the 
railroad for any loss suffered In the sale of his home for less than 
its fair value. In each case the fair value of the home In question 
shall be determined as of a date sufficiently prior to the date of the 
transaction so as to be unaffected thereby. The railroad shaU in 
each Instance be afforUed an opportunity to purchase the home at such 
fair value before it is sold by •lie employee to any other person. 

(U) If the employee Is under a contract to purchase his home, 
the raUroad shaU protect him against loss to the extent of the fair 
value of equity he may have In the home and in addition shaU reUeve 
him from any further obUgation under his contract. 

(lU) If the employee holds an unexpired lease of a dwelling occu­
pied by him as his home, tbe raUroad shaU protect him from aU loss 
and cost in securing the cancellation of said lea.e. 

(b) Changes In place of i-^sidence which are not the result of a 
transaction shaU not be considered to be within the purview of this Sec­
tion . 



(c) No claim for loss shaU be paid under the provisions of this 
Section unless such claim is presented to the raUroad within 1 year af­
ter the date the employee is required to move. 

(d) Should a - controversy arise in respect to the value of the 
home, the loss sustained in its sale, the loss under a contract for our-
rtiase loss and cost in securUig termination of a lease, -or any other 
question in connection with .these matters. It shaU be decided throueh 
Joint conference between the employee, or their representatives and the 
raUroad. In the event they are unable to agree, the dispute or contro­
versy may be referred by either party to a board of competent real es­
tate appraisers, selected In the foUowing manner. One to be selected 
by the representatives of the employees and one by the raUroad and 
these two, if unable to agree within 30 days upon a valuation, shall en­
deavor by agreement within 10 days thereafter to select a third apprais­
er, or to agree to a method by which a third appraiser shaU be seJect-
MIHU^I n 5 f^reement, either party may request the National 
Mediation Board to designate within 10 days a third appraiser whose des-
gnatlon wUl be binding upon the parties. A decision of a majority of 

the appraisers shaU be required and said decision shaU be f ^ I j ̂ and 
conclusive^ The salary and expenses of the third or neutral appraiser 
including the expenses of the appraisal board, shaU be borne eqGaUy b^ 
the parties to the proceedings. AU other expenses shall be paid by the 
ed by ^uch"^?ty compensation of the appraiser select-

ARTICLE IT 

1. Any employee who is terminated or furiouehed as a result of • 
transaction shaU, if he so requests, be granted pfiorfty of e m p W e n t 
or reemployment to fUl a position comparable to that which he heldThen 
his omp oyment was terminated or he was furioughed, even though in a 
dl f ..nt craft or class, on the raUroad which he is or by traSiing or 
retr.mmg physicaUy and menUUy can become, quaUfied. not, however 
in contravention of coUectlve bargaining agreements relating thereto 

2, 
. oyi . . 

no cost to the employee. 

In the event such training or retraining is requested bv sueh 
employee, he raUroad shaU provide for such txlining or retraSng a^ 

> the emolovee. B "i-

3. If such a terminated or furioughed employee who had made a re-
Sithin Sections 1 or 2 of the Article II faUs without good caise 

Tha^^h "K'^^'; ^ l ^ ^ I*' °f - P<'^"i°" comparable ?o 
Ipd or r when terminated or furioughed for which he is quaU-

11 n « r. "̂ ^̂ ""̂  satisfactorUy completed such training be 
. , ; expiration of such 10-day period forTeii fiU 

rights and benef Us under this appendix 

ARTICLE III 

Subject to this appendbc. as If employees of raUroad. shaU be em­
ployees, if affected by a transaction, of separately incorporated te ,^-
nal companies which are owned (In whole or in part) or used by raUroad 

• f l . ' . 



and employees of any other enterprise within the definition of common 
carrier by raUroad in Section 1(3) of Part I of the Interstate Commerce 
A(5t, as amended, in which railroad has an interest, to which raUroad 
provides faculties, or with which raUroad contracts for use of facul­
ties, or the faclUtles of which railroad otherwise uses; except that 
the provisions of this appendix shaU be suspended with respect to each 
^uch employee untU an4 unless he appUes ior employment with each own­
ing carrier and each using, earrier; provided that said carriers shaU 
estabUsh one convenient central location for each terminal or other en­
terprise for receipt of one such .appUcation which wlU be effective as 
to aU said carriers and railroad; shaU notify such employees of this 

, requirement and of the locaUon for receipt of the appUcation Such 
employees shaU not be entiUed to any of the benefUs of this appendix 
in the case of faUure, without good cause, to accept comparable employ­
ment, which does not require a change in place of residence, under the 
same conditions as apply to other employees under this appendix with 
any carrier for which appUcation for employment has been made In accor­
dance with this section. 

ARTICLE IV 

Employees of the railroad who are not represented by a labor organ­
ization ShaU be afforded substanUaUy the same levels of protection as 
are afforded to members of labor organizations under these terms and 
conditions. 

In the event any dispute or controversy arises between the raUroad 
and an employee not represented by a labor organization with respect to 
the interpretation, appUcation or enforcement of any provision hereof 
which cannot be setUed by the parties wUhin 30 days after the dispute 
arises, either party may refer the dispute to arbitration. 

ARTICLE V 

1. It is the intent of this appendbc to provide employee protec-
\?^A% u , V I benefits estabUshed under 49 USC 
11347 before February 5. 1976, and under Section 565 of TiUe 45 In so 
doing, changes in wordli j and organization from arrangements earUer 
developed under those sections have been necessary to make such bene­
fits appUcable to transactions as defined in Article I of this appen­
dbc. In making such changes, it is not the intent of this appendijc to 
diminish such benefits. Thus, the terms of this appendbc are to be re­
solved in favor of this intent to provide employee protections and bene-
c ! esUbUshed under 49 USC 11347 before February 
5, 1976 and under Section 565 of Title 45. 

M^^' .1" provision of this appendbc is held to be \n-
valid or otherwise unenforceable under appUcable iaw, the remaUiing pro­
visions of this appendix shaU not be affected. a F " 

8 
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FINANCE DOCKET NO. 28905 (SUB-NO. 23) 

CSX CORPOR.ATION - CONTROL - CHESSIE SYSTEM. INC-
AND SEABOARD COAST LINE INDUSTRIES 

715 

Decided August 13. )99: 

Pnor decision (not pnnied) in this proceeding reexamined ind afTirmed on other grounds 

BY THE COMMISSION: 
This proceeding i5 one of several cases' on remand to the Commission 

from the United States Court of Appeals for the District of Columbia 
Circuit. In its order dated September 17, 1991, the court requested the 
Commission to reexamine ils prior decision, served Oaobcr 3, 1989, 
{Octobers, 1989, Decision), in light ofthe Supreme Court's recent decision 
in Norfolk <t Westem Ry. v. Amencan Tram Dispatcher^, 499 U.S. 117 (1991) 
{Tram Dispatchen). After reexamining our October 3, .'tW, Decision, we 
reaffirm it. 

BACKGROUNT) 

This proceeding arose out of a proposal by CSX Transportation, Inc. 
(CSXT),' a Class I carner, lo consolidate its power coordination v ncralions 

' Along with Ihis case, the Court of Appeals also rtmanded three other proeeedinp to 
the Commission Finance Dockei No 28905 fSub-No 22), CSX • Control - Chessie Synem, 
Inc.. and Seaboard Coast Line Induswes: Finance Dockei So 2*430 (SutvNc 20). Norfolk So 
Corp • Contro! • SorfolM A U' Co . and Finance Docket 3Q58: (Sub-No 2), S'orfolk i W. 
Rl Co . Soutliem R\ Co and Interstate RR • Ejtemption • Contract to Operau and Trackag! 
Righis The first xvo of t.. jte casei will be decided separaiely from this one The third has 
already been decided 

' TTie formation of CSXT had a long history It began when the Commission, in CSX 
Corp - Cono^ol • CJiessu and Seaboard C. L I . 'MX C.C.S\i{\'IK){CSXChessie.SeaJ>oaTir). 
authorued ihe CSX Corporation (CSX) to acquire cootrol of the 6 subsidiary niJ cemers of 

(tontinue<l...) 

8 I CC2d 
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716 I.vrER.STATE COMMERCE COM.MISSION REPORTS 

and train dispatchinc fu.iaioiis on a system-wide basis at JacksonviU- FL 
American Train Dispatchers A.ssociaticn (ATDA) and CSXT entered mio 
an agreement on January' 9. 198S, whereby CS.XT would transf- t-air 
dispatching operation.̂  to Jacksonville ot̂  Mav 2, 1988 This agreement' 
however, did not mclude four Assistant Chief/Power (dispatcher) position..' 
at Corbin, KY. 

On February 12. 1988 CS.XT notified ATDA that it would abolish th-
four dispatcher positions at Corbm and tbat non-union manacement 
personnel m Jacksonville would take over the dispatchinc work ATDA 
objected and clamied thai the Corbm dispatchers were entitled to foUow 
their jobs to Jacksonville. Unable to reach a negotiated settlement the 
parties referred their dispute to arbitration. 

Roht , aw^rd dated November 11, ig.<vS, the arbitrator. 
Robert J. Ab es, approved CSXTs pian to transfer the dispatchers' work 

u th 'Sa? : ^ ' ^ "^^ ' "^ - .he Commission-
authorization of the ongmal acquisition transaction that precluded 
managers from taking over the dispatching work. He rea.soned ĥat the 
Commission could not reasonably antiapate all of the chances that would 
arise out of the prmcipa! transaction and. thus, that th; ^uthorizaUon 
extended to nevv operatmg proposals that logicallv floved from th-
approved transaction. He noted that the benefits' from cnsolidatmg 
CSXTs system-vvide power funa.ons m one place (Jacksonville) were 

3 ? 1 " ' ' ' ' ' ^ ^ ' ^ ^ ^ ^ ' ^ ^ to require such 
fo, r H ^f '^ '^ ' '"^"^-^'*'^^ at I6J A.'burator Abies concluded tha. the 
four dispatchers m Corbm were entitled to the same level cf proiea on 
extended to abou, 20 other employi-es under the Januarv 9 S 

^ i . .continued) 

• he Che îe S«tem. Inc (Oeisie). and the lO.ubsidiarv rail cmmers (.he ^.<^u•i 'F.m.K 
Lnci-; of Seaboard Coasi Line Indu*ir>et Int fSCIJi ' ihm.T/h Family 
sn j .n .^ rx rv T 'nrough Ihe merger o/Chesiie and 

;̂:\t̂ trrbô T;':;,̂ rs?b=e:rŝ :7̂  
.he Batii-nore and o Z T L , 2 > / a > ^ Z ( ^ . l ^ P - ^ ; ^ ^ May :z 19^. 

See Finance Dockc, No 3t,C« c ^ L ^ i ^ ' ^ o T f ^ " ^ ^ ^ ^ ^ ^ 

8 I CC2d 

1 



OS REPORTS 

basLs at Jacksonville, FL. 
\) and CSX^ entered into 
..\'T would n.-insfer train 
I, 1988. ThLs agreement, 
*er (dispatcher) positions 

that it would abolish tbe 
non-union management 

ispaichmg work. ATDA 
s were entitied to follow 
"gotiated settlement, the 

n , 1988, the arbitrator, 
cr the dispatchers' work 
ng in the Commission's 
saetion that precluded 

He reasoned that the 
' the changes lhat would 

that the authorization 
flo^^ed from the 

^irom consolidating 
ice (Jacksonville) were 
seemed to require such 
bics concluded that the 
ame level of protection 
the January 9, 1988, 

imers fiht to-caUea "Family 
me merger of Chessie and 

Seaboard Coast Une RR . 
• •xrmber 8, 1982 (Seaboard-
^^ l̂le and Nashville Railroad 

1980] t-neTgtd lo form the 
D<ickei No 31033.Bafamore 
inied), »erve<j May 22. 1987, 

the Chesapeake and Ohio 
the recently created CSXT. 
'SX Transp, inc. - Merge 

O; 

8 I.CCJd 

CSX CORP -CONTROUCHESSIE A.NT> SEABOARD C U l 717 

implementing agreement, \e., they were entitled to the so-called New York 
Dock labor protective conditions (those described in New York Dock Rv.-
ContTol • Brooklyn East. Dist., 360 I.C.C. 60 (1979) {New York Dock)]. Id. 
at 2-3. 

ATDA appealed the award to the Commission. It argued that: (1) 
neither § 11341(a) of the Interstate Comroercc Act ICA) nor New York 
Dock protection provides an arbitrator or the Commission with the 
authority to override coUcctivc bargaining agrcemenu or other rights arising 
under the Railway Ubor Acl (RLA);' and (2) even if the ICA or the New 
York Dock conditions did grant such authority, the Commission did not 
sanction the coordination transaction at issue here, and thus, under the 
RLA, without employee assent through collective bargaining, the carrier 
could not make operating changes adversely affecting employees. 

The Commission rejected both arguments and afTirmed the Abies 
arbitration award * The Ccmmission stated its view that the language of 
§ 11341(a), which exempts a Commiision-approvcd consolidation from "all 
other laws" where it is necessary to do so to effectuate the transaction, 
includes exemption from the RLA.' October 3, 1989, Decision, at 4. But 
the Commission also stated that it did not need to rely solely on § lB41(a), 

' 45 L'.S.C < XSX.etstq. 

The Commission applied the review cntena enunciated in Chicago <t NorVi Vi esiem 
Tptn Co . Abandonmeni. 3 I CC2xl 729 (1987), a j f d sub nom Intemaaonal Bhd of Elec 
Worker, V ICC. 862 F2x! 330 ( D C Cu 1988) (Lace Curtain) In Lace Curtain, the 
Commission defined the scope of rrview it would us* for atfeitraiioc awinls The 
Commission stated thai ii would only rtview reeumng issue* or significant issues of general 
imponance reprding the imposition of Commission-imposed Ubor orotectivc conditions. It 
also specifically staled that ii would not review lisues dealing with the caimlaooo of benefiu, 
causation, and olher factual queiiions Id ai 73i 

' In confimiing its view of the effecu of { n341(a), the Commission dismissed the idea 
that this view was aflecled by the holding ot Brotiierhood of Ry Carmen v. ICQ 880 F.2d 562 
(1989), m-'d Tram Dispatchers, supra. In that decision, the United Sutes Court of Apptali 
for the Distnp of Columbia Omji t revcr»e<5 and remanded the Commission's decuion ID 
CSX Corp . Concol - CVine and Seaboard C L J . 4 I CC.2d 641 (1988) (Cmmai). m wtuc* 
the Commus.ofl had found that u aibitntor posteoed tbe authonty to c»vemde colleetivt 
barjaming and R L \ nghts that prevented the implemenuiioo of the piDpoMd tnnsactioa 

The Commission also suie<J lhat the } n341(a) immunity piovinon c w n future 
coordinaliotis and the public benefits expected to flow from the pnncipal Commissioo-
approved control transamon, such as the coordinaiion of locomotAr power. Set Norfolk 
Soiutierrt Corp . Control - Norfolk & W. Rf Co.. 4 l C C 2 d 1080, 1064 (1988) (Norfolk 
Southem) ' v / 

8 l.C C2d 
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but would also rely on § 11347 for the authority to impose implementing 
agreements that require displacing employees and work functions m 
contravention of existing collective bargaining agreements.' October J, 
1989, Deciston. a' 5. The Commis.sion explained thai the Arbitrator did not 
have to make a fmdmg that the elimination of the dispatcher positions was 
necessary to effect the control transaction. The Commission found that the 
Arbitrator was only required to determine whether the coordination 
reasonably flowed from the control transaction approved b\ ths 
Commission m 1980, and that he had made such a determination Id. at 
6. As we are relying in this decision upon th*" authoniv derived fronr. 
§ 11341(a) lo override collective bargaiiung agicements, we need not 
coraroent or rule on the § 1L347 rationale outlined .' the ijciober 3, 1089. 
Decision. 

ATDA sought revieiA of the October 3, 1989, Decision ir. the United 
States Coun of Appeals for the District of Coiumbi?, Circuit. ATDA 
presented three issues for review: (1) whether any section of the ICA grants 
the Commission, or arbitrators aamg pursuant to the Commission's 
author i \ , the power to ab-ogate collective bargaimng agreements between 
rail carriers and employee rep.'eseniaiives, (2) whether th'. Commission 
exceeded its jurLsdiction when it held that the RLA rights of t..-rployccs 
could he abrogated, but failed to make a necessity determination; and (3) 
\».hether the CommisMor. exceeded its jurisdiction when it held that 
employee nghts provided by the RLA and by contract couid be oveniddco 
by Commission orders appro\ing a merger 8 years earlier. 

' The Commission noied iha; ihis mii'.h^nty has rtsided ID arbiiraiors puriuani lo labor 
proieciiv-e conditions, such as ,VfH Vor* Dock p-oiection. imposed unc!;i i 1! V13. « ic? , of 
the ICA which ere also the sections ihai govern ihe procedures for achiCMng impltmeMing 
agreemenii in Commission-approved ir4insaciioru 

The Commission also rejecied, as loo broad a propo«iiion, ATD.A s argumeni that the 
arbiiraior was obliged lo fashion an implemennng agreemeni thai wrmld allow the 
cwrdinaiton bul impose ihe teasi pouible disruption on the afTeried employee*. Onng 
Commission precedent the majonty siaied lhal the arfc;iraior's duty is to fashion an 
implemennng arrangemem thai will reconcile worker protections with t/ie te-ms and 
objecsives of ihe Commiision-approved transaction. See Finance Docket Nc y j ^ . O t k i i f a r e 
A H Ry Co • Lean and Trackage Rjgnis Lxemptwn Springfield Temunai Ry Co (nci 
pnnted;, served January 10, 1989, at 6. 
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The Court of Appeals held ATDA's petition for review in abeyance 
Pending a decision by the Supreme Court in Tram Dispatchers.* In Train 
Dispatchers, the Supreme Court found that the provision in § ILMl(a) 
exempting a camcr from all other law as necessary to carry out a 
Commission-approved transaction includes a carrier's legal obligations 
under a collective bargaining agreement.' Train Dispatchers at 127-28. The 
Court reasoned that such a conclusion was consistent with the consolidation 
provisions of the ICA, which were designed to promote economy and 
efficiency in interstate traasportation by removing the burdens of excessive 
expenditure. It noted that, as lhe RLA is lhe law lhat governs the 
formation, coristfuction, and enforcement of the collective bargaining 
agreements at issue here, it would be lhe law lhat, "under § 11341(a), is 
superseded when an ICC-approved transaction requires abrogation of 
ajllectivc bargaining obligations.' Id. at 132 (citmg 45 U.S.C. §§ 152, L56). 

DISCUSSION AND CONCLUSIONS 

It is not clear whether the arbitrator found tt.at there was some legal 
impediment to the transfer of work to management personnel or, if so, the 
exact nature of that impediment. He framed the issue as follows 
('irbitration Award, at 12): "can contract jobs be abolished and the work. 
Still to be performed in those jobs, be transferred to nou-contract 
employees at a different location?" There seems to have been no question 
in his mind that CSXT could shift the work from Corbin to Jacksonville at 
will. Rather, the arbitrator seems to have viewed the dispute as being 
limited to whether the work would be performed there by union workers 
(presjmablj, the incumbents) or by management employees. He stated 
{Ar^'itranon Award, at 16, n.lO): "Where this power distribution work is to 
be done no longer is in question. It will be done in Jacksonville." He went 
on to find {Arbitration Award, at 16 and 17) Lhal there was oo reason why 

' In Its September 17, 1991, ort̂ er to the Commission, lhe Court of Appeals slated lhat 
II was remanding ihe case for 'reconsiderition in light of the Supreme Court's decision in* 
Triun Dispatchen (S' n Op at 5), 

' In reachT", thu holding, however, the Court did not rule oo the queations of whether 
the iransaaion had been properly apprĉ /ed or whether changes in the cotlectrve bar{ainin| 
agreements were necessary Since ihese "predicates" were not it issue before the Court, Iht 
Court assumed that the changea were neceasary and lhat the Commission had properly 
considered and approved the transanion. Tram Dispoiclien, tx 127. 

8 I C C2<J 



TJO INTERSTATE COMMERCE COMMISSION REPORTS 

he incumbents should be allowed to foUow their jobs to Jacksonville and 
hen ,0 irnpose the same implementing agreement which had b^^n c i t d c d 

to the other umon workers who had been affeaed earber 
While the arbitrator ruled agamst the union, he did not spccfv whether 

he was doing so because (1) there was no impediment prev-ntinTthe 
transfer of work or (2) there was an existmg impediment (du- to l . Z 
contract or the R l^^o r both) but :hat if w.rne^ss n ; oVen t̂ e 
ob.stacle(s) so thM CSXT could achieve the efficiencies'of the ap̂^̂^̂^̂^̂^̂^̂^ 
^an,sact.on We could speculate through mference as to whv he ruled ir 
management's favor, but wr see no reason to do so h-r- We a ^ I 7 
Jhat either the existmg contract or the RLA. or both, would Ta e 1 ^ ; ^ ; 
•raasfer unless some other provision of law overrode th- bL i - r r ) 
now turn to whether it was possible to do so under other pr " ; !^ of la . 

In light of the Supreme Court's deasion m Tram DispatcheT^^l t l 
no longer any d.sputc that under § 11341(a) the Commisfi^r r̂ T^ ex'mn^ 
approved transactions from cenain laws, such as the RLi ' a n d l u c a T 
bargam,ng agreements subjeci to the R l ^ ,ha, uoald prerenrti^ 

as w.li. uhen they are working under the delegated authontv of ihr 

the S u L r )• ^ 'ndicated m footnote ^. supra howeveV 

l i r T ^''''^ -p-dicates- to th- us of 

'':C'//T/:::T^^^^^^^ 
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second category of iransaaions is unplicit m the definition of the tenn 
"transaction- in the standard labor protective provisions: "(Alny acuon 
taken pursuant to authorizations of this Commission on which these 
provisions have been imposed." New York Dock Rv.-Control-BrookJm 
Eastem Dist., 360 I.C.C 60, 84 (1979) {New York Dock ID/-

Furthcrmore, the "necessity' predicate is satisfied bv a fmding that 
some "la*' (whether a.- .irust, RLA, or a coUective bargainmg agreement 
formed pursuant lo the RLA) is an unpediment to the approved 
transaction. In other words, the necessity predicate assures that the 

The circumstances surrounding the developmem of this derinttion confirm this 
under^anding A pnor formulation defined "transacdon" as "a transaction invoivuig a 
common camer by railroad subject to part I of tbe Iniersiate Commerce An wtiich reouires 
Commission approval under J 5(:)(a)(,) of the act |s,nce recodified as 49 U S C * 1 llJi, • 
D ^ i ^ * -ContTol -B'ooktyn Eastern Dist . 354 I C C. 3% 415 (1978) York 

Ran ljt>or Objected to the ,Ne» York Dock I dermmon "RLHA (the Raih.7.v Labor 
E.ecu,ves Aisociai.on) stales lhal the term •transaa.on' as defined ,n artic.e I , J 1, must be 
redefined so as lo encompass no; only the initial transaction which requires Commission 
apprtrvT.1 but also future related aa.ons made pursuant to thai a p p ^ , ! Assenedlv iha 
Change is necessary lo msure ihat the nonce prtrvisions of article 1, } 4 (which prt^s.ofu are 
set m motion Vtien . ra,lr,>ad contemplates a traniaction " - ) are triggered in Ihe same 
nl M " ° 7 O ^ ^ ' 5 Ithe Washingion Job Protection Agreemeni 

vl^'rw! n ' ^ T / r " " " ' cr,n.empla,ed a coorf.nation " Net. 
york Dock U. 360 I CC . , 65 (ellipse in onginal, footnote omniedl 

the New York Doc. I definition THe Ubor organi^nons also requr.a. that Uie definition 
of Ihe tenm transaction in article I section 1(.). be modified to encompass Ihe same 
situations as the complemeniaiv term 'coordinaiion' doc. in WH'A These term., are Ihe 
inK^nng mechanisms of an.cle I , } 4 -of the Ne* Yort Dock cr,nd,t,ons) and } } 4 and 5 of 
y ? A . respecirvely Since article 1, } 4 nere is intended to incorr^rau the full protections 
Of senions 4 and 5 of WJP^ ,he lenn •.ransacnon should be redef.n.d ,o s e i L n o t ^ 
negotiation, and artiitraiion provisions ,n motion in the s.me situanotu as does the lenn' 
coordina.ion We also note that ihe broad definition is necessarv ,n tne t y r ^ of 
transactions for wtnch approval is required under 49 U S C J 11143 cr lec. because ihTeveni 
actually arrectmg ihc employees might oarur i t a laier date than the ,n iial iransact.on ret 
snil punuant to our apprw,! (cx,r.sol,dalion of emplovee rosters, er cetera) In all i h ^ 

t'h refore • T T ^ r T r ' l " " " ^ ' ° • ' ^ " • - S 
lurTuanT IO , C " ™ ^ 'PP'y <o anv action uken 

yo:z:°;^7cT:T°'^''''' '̂ -̂  
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exemption is no broader than the barrier which would otherwise stand b 
the way of implementation l l constrains the breadth of the remcd>, not 
the circumstances under which it applies. 

As noted earber, § 11341(a) provides that a camer or other person 
partiapating in an "approved uansaclion" is "exempt from antitrust laws and 
from all otber law' "as necessary to let that person earn out the 
transaction." In our view, the term "transaction" refers lo the change m the 
status quo which is currently at issue in this case, the transfer of dispatching 
functions from union lo non anion management employees The umon, 
however, mistakenly focuses on the 1980 deasion authorizmg CSX's control 
of various camers. (Even then, it does not explain whv the other decisions 
listed in n.2, supra, would not be at least equally germane.) Wc see no 
basis m the statute or legislative history of § 11341(a) for testing the alleged 
unpediments to the proposed transfer in the context of our lOgO order. 

Wc look to the 1980 decision (as well as the other decisions m n.2, 
supra) to see if the proposed transfer has been "approved" The approval 
of a principal transaction extends to and cncompa.sses subsequent 
transactions that are directly related to and fulfill lhe purposes of the 
prinapal transaction (i.e., those which, the Supreme Coun noted, would 
allow "the cfficier. .-s of con.solidation" to be achieved) But finding lhat 
tbe current transaction is approved for the purposes of § 11341(a) because 
of its relationship to the 1980 and subsequent transactions leading to the 
formation of CSXT docs not mean tbat the necessity fmdmg relates back 
to the earher orders. 

The unions contend that there arc two principal impediments to the 
proposed transfer. They allege that their collective bargaining agreements 
would be violated and that the arbitrator may not adopt an unplementmg 
agreement moving the work without following RLA procedures. Assuming 
arguendo that the transfer docs offend both existmg collective bargainmg 
agreements and the R L \ . it follows that CSXT may only out the 
transfer if it is exempted from the restraining provisions of the collective 
bargaining agreements and the RLA. Thus, the •nece.ssary' fmding must 
relate to carrying out the change in the status quo that is being proposed 
and challenged. It follows, then, that it would nakz no .sense lo test the 
impediments alleged today against the long-consummated principal 
trarLsaaions. 

We turn now to a discussion of whether an exemption from § lL341(a) 
was aaually necessary here. The appropriate iribunai to determine whether 

8 1 CC2d 

4 



)N REPORTS CSX CORP -CONTROLCHESSIE AND SEABOARD C L I 723 

would otherwise stand in 
eadth of the remedy, not 

1 carrier or other person 
pt from antitrust laws and 
; person carry out the 
efers to the change in the 
he transfer of dispatchmg 
employees. The union, 

.luthorizing CSX's control 
n why the other decisions 
y germane.) We sec no 
(a) for testing the alleged 
text of our 19S0 order, 
le other decisions m n.2, 
approved." The approval 
:ncompasses subsequent 
IfiU the purposes of the 
e^^^~°oun noted, would 
i l ^ V j . But finding that 
•,es of § 11341(a) because 
ansactions leading lo the 
ssity finding relates back 

cipal impediments to the 
• e bargaining agreements 
t adopt an implementing 
A procedures. Assuming 
ling collective bargaining 

may onlv carry out the 
ovisions of the collective 
"necessary' fmding must 

.0 that 15 being proposed 
lake no sense to test the 
-consummated principal 

emption from § 11341(a) 
nai to delerrame whether 

8 I.CC2d 

- '•A 

5-

the proposed change in the status quo is directly related to and grows out 
of, or flows from, a specifically authorized prmcipal transaction is this 
Commission, or the arbitrator acting pursuant to the Commission's 
authority. See ICC v. Brotherhood of Locomotive Engineers, 482 U.S. 270, 
300 n.L3 (1987) (Stevens, J,, concurring). If so, § lL341(a) exempts the 
carrier from any impediments of law v/hich would prevent the change as 
proposed." In affuming the arbitrator's decision, wc fmd that he correctly 
concluded that the change at issue here flowed from the various approved 
transactions listed in n.2, supra. As a result, if there were in fact 
impediments which would prevent CSXT from achieving the efficiencies of 
the approved merger, an exemption would be necessary to the carrying out 
of such transfer, and thus CSXT is exempted from any provisions of the 
collective bargaining agreements and the RLA that might bar the 
immediate consummation of the transfer of dispatching functions. In 
adopting this view, we are helping to realize what the Supreme Court 
termed the "guarantee" of § lB41(a) that "obligations imposed by laws such 
as the R L ^ will not prevent the enjcicndes of consolidation from being 
achieved."" Id. at 133. 

Wc now consider ATDA's argument that even if it were found lhat 
§ 11341(a) did allow the abrogation of rights ansmg under the RLA or 
existing collective bargainmg agreements, the Commission did not sanaion 
the specific coordination at issue here m CSX-Chessie-Seaboard. For the 
reasons set forth in the October J, J989. Decision, wc disagree. We will 
lepeal the substance of that discussion. 

In Norfolk Southem Corp.-Cont.-Norfolk & W Ry Co.. 4 I.C.C2d 1080 
(1988). we rejected the argument that the immunity from the operation of 
other laws under § 11341(a) extends only to matters specifically mentioned 

Section 11341 is self-ejeoiUng and does not condition eiemptions on the 
Commission's announcing ihai a particular eremption is neceoary loan approved iransactioo. 
•Rather, { 11341 automaucally eiempu a penon from other laws' whenever tti eiemption 
ts 'neceaary to lei that person carry out tbe transaciion, hold, miintain. and operate 
property, aod exerciae conin>l or fnnchiies acquired through the tnnsanion ' The breadth 
of Ihc ezempiioo is defmeil by tbe scope of the approved trantaciion. and no expliat 
announcement of eiemption is required to make the tuiuie ipplicable " Id. al 298 (Sieveni, 
J., concumn^ (atanons omitted). 

As noted above, the Supreme Court found that its inierpreution of | 11341(1) made 
sense of the consolidation prtjvuions of Uie ICA, which, in tbe Court's view, were deaigned 
to promote "economy aod e/Tiaeocy m iotemate rrantportation by the removal of the 
burdens of exccxsive erpcnditure." Tram DiipauJierz. ai 132 (autioos omilied). 

8 I.CC2d 
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724 ISTER^ATE COMMERCE COMMISSION REPORTS 

bv us in approving the transaction Rather. § ILMl(a) mimumtv covers the 
future coordinations expected to fiow from the control traasaction that w-
approved, and our approval of the prmcipal transaction also extends to 
tnese directlv re. ited actions Indeed, "the • • • coordinauon of locomotive 
power L. preasely the type of action that might reasonablv be expected to 
(low from the control transaction." Id at lOiM." Here the arbitrator 
cor^idered CSXTs reasons for proposing the job transfer and concluded 
that locatmg power distribution functions for all pomts on the entire svstem 
m Jacksonville would permit "obvicus eff.aencies and thus ecocomVes as 
information about all power needs is centralized with the dispatchers and 
pohcv deciders m one place lo make .-.non^- decisions that f a ' L n . 
complex operations seem tc require." {Arbiirution A.ard. at 16 i 

We see no'hing in the Supreme Court's decision m Tram Dispatchers 
.la would alter uir earher findmgs on this pomt. In fac.. i / anvihm^ th" 
Courts decision, wi.di upheld this Commi.,,uns view, regardinj the 

discussed the ICA s goal of promoting economy and efT.aencv m mterstale 
ransportation It also noted Congress s recognition that consolidat o r m 
he public mterest will result m "extensive transfers, mvolvm, e x p e ^ to 

transferred employees" Tram Dispatchers, at 13:.L33 (citmg UnZ7ata 
K Lowden. 308 U.S. 225, 233 (1939)]. 

mergl A:: : :^ ' 
conditions and meir dirpuie rrZL . "'"^ ^"'"^ 
reasonablv direct ^ L ^ ^ e c T n t l ' ' " ' " ' ' " ^ ' " " ^ • 
Changes so.gM to " X r e n 7 r 5 ; r : l U , ' ^ ^ ^ ^ ^ ' 

1964; vacated on other grr^urds 3^ L S W F„, . '^'^ 

U AUanac Richfi^id and Anaconda-Control Huae. Anaconda A la - , l i - ^ Z i l ^ ° 
kei'ir.-i tnot pnnied), ser,^ Marrh 2. l i ^ . Finance Docket N ^ ' J ^ ' J ^ r T 
Dunmgton Sortlifm Control anA u , r ^ c. t r r — ŜJ (.Sub-No 24;, 

..."to™rjr.,"'',̂ r̂„,'°.''< î'*'•'"•''''''' 
transaaion might wuh to rxx'rwne a r-C,M „, . CcJmmiision-approved 
Acxx>rd.ng,v. the e i g h t - ^ a r u ^ „ Z ' ^ " " " ' ^ " ' ^ " ' 
transfer ^ d i s p a i c h i n g Z c i ^ d r « " ' ' ^ ^ °nler and the 
.ufTioen, cauJre ^ ' r l , ^ . T . ^ ' ^ P ^ ' '^^ « - u f " . since a 

rria.KJnsn.p nnh the -ransaoion authorized in 1980 has t>een shown. 

8 I C C 2 d 
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L'Wl(a) immunity covers th • 
control transaction that we 

transaction also extends to 
coordination of locomotive 

! reasonably be expectea to 
W." Here, the arbitrator 
job transfer and concluded 
points on the entire system 

ies and thus economies, as 
.d wilh the dispatchers and 
al decisions that far-flung, 
uon Anard. at 16.) 
ecision in Tram Dispatchers 
int. In fact, if anvlhing the 
sion's views regarding the 
this reasoning. The Court 

v and efficiency in interstate 
nil'"- that consolidations in 
r^^^ involving expense lo 
flHi3 [citing United States 

ing out of a Ccimmission-apprmved 
iiileis Eor the New Vork fXjck 
be applicable, there musi be a 
transaction and Ihe operational 

'cntrnl-Cennat of Ceorpa Ri Co, 
L' S . Z2b f Supp 521 f E D Va 
,ance Dockei Nc 2M90 (Sub-.No. 
-vnda A Pacific Rd. lArburaaon 
Dockei No 28583 (Sub-No 24), 
Lsco Ry (no( printed), served June 
n vanous wayv eg., the uature of 
irol iian.vaction ard the changea 
se diminished by a lengthy delay 
logous lo laches. There could be 

tsuli of a Commissioo-approvcd 
luld hd^x been undertaken eaHier 
Commission s 1980 order and the 
approval of the transfer, tiace • 

cd in 1980 has t>een thowiL 

8 I CC2d 

In view of this language, we bcbeve lhat our approval of future 
transactions that may logically arise out of a consolidation transaction, even 
though they arc not mentioned at the time of the original transaction's 
approval, is consistent with the ICA's goals, as expressed by the Court. 
Indeed, io CSX-Chessie-Seaboard, supra, at 589, we spedficaily noted that 
coordinations other than those specifically discussed in the decision could 
well be undertaken. Wc stated: "(ijt is certainly possible that as the two 
systems mesh their operations, additional coordinations may occur that 
could lead to further employee displacements." Id. Obviously, then, as far 
back as 1980, we contemplated that the applicants could undertake 
operational changes to improve efficiency which we had not considered in 
the decision and that specific approval of these coordinations was not 
necessary. To the extent these changes adversely affect employees, they are 
entitled to the full panoply of protective benefits available to rail employees 
adversely affected by a transaction approved by us. A5 a result, we reaffirm 
our previous finding that the transfer of the Corbin dispatcher jobs was 
directly related to our earlier approval of the underlying consolidation 
transection. 

Wc have reexamined our October 3, 1989, Decision in light of the 
Supreme Court's decision in Train Dispatchers, and we reaffirm our prior 
decision. 

This decision will not significantly affect either the quality cf the human 
cnviionment or energy conservation. 

It is ordered: 
1. As supplemented in this decision, we reaffirm our prior decision 

in this proceeding affirming the arbitration award issued by Arbitrator 
Abies dated November 11, 198S. 

2. This decision is effective on August 21, 1992. 
By the Commission, Chairman Philbin, Vice Chairman McDonald, 

Commissioners Simmons, Phillips, and Emmetl. 

8 I.CC2d 
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CSX Transportation, Inc. 

ana 

American Train Dispatchers Association 

Dispute Concerning New York Dock Conditions 

OPINION 

I. ISSUE 

This dispute i s Simple to Identify but difficult to 

resolve. 

i t i s , after authorized merger of railroads, the next 

step in a iseries of steps to effect the efficiencies and 

economies contempiated by Interstate Commerce Commission 

when i t authotired ihe metg^r, with certain built-in. 



statutory, protection for employees adversely affected 

by the merger (consolidation, coordination, e t c . ) , requiring 

thereby an award favoring the carrier. In the alternative, 

i t i s such a big step as to constitute a difference 

in kind, raising very large questions about the fundamental 

relationship of labor and management during active merger 

action in the railroad industry, requiring, possibly, 

an award favorable to the union. 

In a metaphor, the question is whether railroads, 

such as this one, propose to get a foot in the door 

to potentially big, big changes in employee protective 

considerations after merger and, if so, what to do about 

it, and, if not, to help stop so much litigation about 

what is a relatively small labor problem in the scheme of 

things for the four employees involved in this dispute, 

represented by their union, American Train Dispatchers 

Association (ATDA).—^ 

ll 
The arbitrator's vantage point i s as author of probajoly 
the f i r s t published treatise of employee protection in 
the railroad industry in the United States and service 
as neutral referee in subsequent evolving problems. 
Report of the Presidential Railroad Commission. 
Appendix Volume I I I , "The History of and Experience 
Under Railroad Employee Protection Plans" (1962). 



I I . FACTS 

CSX Transportation, Inc. (CSXT), one of the nation's 

largest r a i l r o a d s , evolving a f t e r mergers of the Seaboard 

Coastline Railroad and L o u i s v i l l e and Nashville Railroad, 

which merged with the Chesapeake and Ohio Railroad and 

the Baltimore and Ohio Railroad, asks t o have i t determined 

i n t h i s proceeding t h a t the "New York Dock" employee 

protection conditions prescribed by the I n t e r s t a t e Conunerce 

Commission, when i t authorized the underlying r a i l r o a d 

mergers, which were exempted from the a n t i - t r u s t laws, 

should be considered such that the work of four, union, 

high-ranked dispatchers (of locomotive power)-'' i n the 

coal producing area around Corbin, Kentucky, be tra n s f e r ed 

to Jacksonville, F l o r i d a where tiie company i s near completing 

plans to c e n t r a l i z e , f o r the-entire system, a l l such 

power d i s t r i b u t i o n , and where the work i n dispute would 

be performed by non-bargaining u n i t employees (non-

contract dispatchers). 

The fundamental dispute between the p a r t i e s , CSXT 

and ATDA, i- not so much the content or ap p l i c a t i o n 

of New York Dock p r o t e c t i v e conditions f o r the four 

contract dispatchers affected by the planned change, 

as i t i s the r i g h t of the company to abolish those four 

jobs at Corbin, Kentucky and not give the work of those 

2/ 
Now known as "Assistant Chief/Power" or, as i n t h i s 
proceeding, "contract dispatchers". 



jobs t o contract dispatchers, at Jacksonville, since 

dispatching of locomotive power i s s t i l l required i n 

Corbin as much, i f not more, as before. 

The contest i s not new. 

For 10 years, the p a r t i e s have been locked i n a r b i t r a t i o n 

proceedings, or i n court, whether the c l a s s i f i c a t i o n rule of one 

of the p a r t i e s ' c o l l e c t i v e bargaining agreement must be construed 

to preserve the dispatching work -or contract dispatchers, as 

the union maintains, or not, as the c a r r i e r maintains. 

The l a t e s t round i n t h i s l i t i g a t i o n favors the c a r r i e r . 1 ^ 

I 

Very pe r t i n e n t to the question and to the present pro-
^^^^ October, 1988, CSXT submitted ?o t h i s 

Stral^emS'r'%'°S .°f. " " b e r t L. Marx, J r . , chaiSan 
a..a neutral member of Puolic Law Board No. 3829, concurred 
i n by the CSXT representative of that board, favoring tJe 
c a r r i e r ' s p o s i t i o n on the question. A f t e r a lonq r e ^ i t a t i n r . 
cf previous l i t i g a t i o n i n the question, the a r b i ? r " o r 
i n h i s f i n d i n g s , noted: that there e x i s t s , noS; " 
Jacksonville the p o s i t i o n of Power Coordinator --a manaa^ 
njent :ob; the union's argument was unpersSasiJe t h ^ t sCch 

I V ^ V r l T ' . l r o J L f " ? ' ' " J " ' °^ s u b s t i t u t e f f o r cc ered — contract — dispatcher jobs; and tha t the 
T o V o V " ^ " ^ p o s i t i o n s , at or near the 
Center ^^^/^"^^ement hierarchy of the Operations Contro! 
center, are concerned with o v e r a l l system-wide cont-rnl ;,r,ri 
d i r e c t i o n , overseeing the continuing^f J n c t l o n I 0? ̂ ° ^ ?n 
concI;le" ^^-^-,^J-P" • opinion p. 9. A r b i t r a t o r Marx 
positions e^^.S?^°K 2̂ "̂  ^^^^ management l e v e l 
positions established at Jacksonville f i t the d e f i n i t i o n of 
pos i t i o n s , the duties of which f a l l w i t h i n the scoSe 0° t S f 



The union, considering the contingency of an adverse 

finding under Public Law Board No. 5829, argues, in 

the present proceeding, that the present arbitrator 

may s t i l l find under New York Dock that "the work of 

power distribution now being performed at Corbin should 

be performed by agreement employees at Jacksonville 

because the carrier cannot show that to do otherwise 

i s necessary to effectuate the Commission's original 

order". i t argues further that, because there are assistant 

chief positions at Jacksonville, " i t i s the carrier's 

burden to convince this panel that depriving agreement 

dispatchers of their work i s necessary to effectuate 

the Com.nission.'s control order". ATDA pre-hearing submission. 

Opinion, pp. 7 and 14. 

The ur.ion has been on a failing track on neutral 

decisions on these matters. I t points to no recent 

decision by court, arbitrator. Interstate Commerce Commission 

or other neutral tribunal, preserving work of the kind m 

issue under New York Dock or other employee protective 

conditions, upon authorized merger. 

The carrier, to the contrary, i s alive with decisions 

supporting i t s as.certed ric.nt to take iinplementing action 

to effect economies and efficiencies of operations. 

I t argues here that precedent i s so clear and 

substantial, stare decisis controls, obviating thereby 

need tc examine further the legal basis of i t s decision to 



transfer locomot: ve power dispatching work from Corbin to 

Jacksonville under systemwide, centralized, control.•i'' 

In any event, the carrier argues the implementing 

agreement i t proposed to the union following i t having 

served a New York Dock Ar t i c l e 1, Ser'.lon 4 notice on the 

ATDA on February 12, 1988 ("to transfer certain work 

associated with train operations to Jacksonville, Florida", 

proposing in this respect the abolishment of four (4) CSXT 

Assistant Chief/Power positions at Corbin, Kentucky) 

"ful l y and adequately protects the interests of the 

affected e-mployees" and i s consistent with conditions 

inposed by the Interstate Commerce Commission in relevant 

proceedings (Finance Dockets 30053, 31033 and 31106) and 

"with i.mplementing agreements previously negotiated 

between the parties in similar "transactions". Pre-hearing 

submission, pp. 3 and 4. 

In support of i t s argument that proposed actions 

undar New York Dock conditions (New York Dock Ry-Ccntrol — 

Brooklyn East. Dist. 60 I.C.C. 60 (1979)) are not different 

from previous authorized actions involving this and 

other merged railroads, the carrier r e l i e s prijnarily on 

the following referee decisions: David H. Brown (December 

16, 1986); H. Raymond Cluster (November 23, 1982); 

4/ 

Transfer of other than locomotive power dispatching duties 
by Assista.nt Chief/Power i s not ir^volved in th i s dispute" 
because unit employees have been assigned such work. 



Robert 0. Harris (May 13, 1987), sustained by the Inte: 

state Commerce Commission, with dissent, on June 10, 

1988;!'' and Robert E. Peterson (May 24, 1982).-'' 

5/ 
The ATDA has advised i t w i l l appeal this decision. 

y 
Special deference at the " t r i a l " level i s given to 
decisions of labor arbitrators as contrasted, for 
example, with the Interstate Commerce Comm.ission decisions 
which lately seem to treat decisions of neutral arbitrators, 
who are selected by the parties or appointed by the National 
Mediation Board, ac decisions by Interstate Commerce 
Commission Administrative Law Judges, with "remand" and 
other like action. See, fcr example, I.C.C. Deci.sion, 
Finance Docket No. 28?05 (Sub. No. 22), CSX Corp. -
Control - Chessie System, inc. and Seabord Coast Line 
Industries, Inc. (June 8, 1988). At the arbitration 
level, the railroad industry should enjoy no special 
status. Arbitrators who decide cases about the 
operation and t^ierefore the safety of nuclear power or 
ammunitions plants, deep coal mining cperations and 
the l i k e , or whether thousands of employees should lose 
their pensions on a buy-out, need no special review 
cushion before appropriate court consideration to 
maintain the essence of arbitration, which should be 
fin a l and bi.nding decisions, with very narrow exceptions, 
recognizing that d i f f i c u l t questions in dynamic 
times — like employee protection after merger — 
may produce u.nclear and, possibly contrary, results, 
to be resolved by new agreements, changes in law, etc. 



I I I . FINDINGS 

A series of favorable awards on the application of 

New York Dock conditions i s better than none but none of 

those refere .cud awards i s hard precedent, on-point, 

concerni'y transferring work which c l e a r l y has been 

done by contract employees and where that work remains to 

be done afttr che consolidating action, as here. 

Arbitrator Brown, in a dispute between this company 

and the UTU on New York Dock conditions, had before him the 

question whether d tentative agreement for the selection 

and assignment of conductors and trainmen was equitable. 

The ultimate decision allocating work on a percentage 

bas i.s between these two covered crafts does not reach the 

question of abolishing work of covered employees to 

be done by non-contract employees. 

Arbitrator Cluster was concerned with the number of 

yard assignments resulting from a consolidation. The 

arbitrator made a series of f.lndings on: protection 

for (covered) engineers off the consolidated railroads; 

an order selection l i s t to f i l l regular and extra yard 

engineer positions in th- consolidated terminal; home road 

rules under "schedule", i . e . , union agreements; and 

certain travel allowances undei consolidated yard conditions, 

None of these findings reaches the present question. 



Arbitrator Harris, in a dispute concerning New York 

Dock condition.s between the Norfolk and Western Railway 

Company, Southern Railway Company, and the American 

Train Dispatchers Association, had before him a proposed 

transfer of work "of supervising the locomotive power 

distribution and assignment from the NiW System Operations 

Center in Roanoke, Virginia, to Southern's Control Center 

in Atlanta, Georgia". Opinion, p. 2. The N&W, a product 

of earlier mergers, did not i t s e l f have an agreement 

with the ATDA but the union had agreements with each 

of the railroads which had merged into the N&W. When 

the merged company proposed to assign power distribution 

in a "power bureau" to non-ATDA dispatchers, the ATDA, 

in a dispute before the Third Division of the National 

Railroad Adjustment Board, prevailed, following which 

the partiei agreed that "supervisors" who worked out 

of such power bureau would be represented by ATDA. The 

Southern Railroad, however, controlled i t s distribution 

of power out of Atlanta, with non-contract dispatchers. 

The question before the arbitrator was the effect on 

bargaining rights when the merged carrier proposed to 

concentrate power distribution for the entire system 

in Atlanta using non-contract dispatchers. The arbitrator, 

noting the "unusual rearrangement" (p. 9) concerning 

contract and non-contract dispatchers, decided that 

the "central issue'' (p. 11) in the case was the 



tlO 

reconciliation of Sections 2 and 4 of Appendix I to 
New York Dock.-'' 

Concentrating on this issue of relative authority 

under the Railway Labor Act and the Interstate Commerce Act 

for a substjintial part of his opinion, the arbitrator 

then reaches what was the question in dispute, which was 

whether the resulting work of distributing power was to 

be done by contract or non-contract dispatchers. In an 

opinion going off on representation rights, to be determined 

by the Nati ; . . . l Mediation Board,!/ but noting that the 

c a r r i e r , in i t s l a s t proposed implementing agreement, 

offered to consider awarding new dispatcher positions 

in At anta to covered dispatchers, the arbitrator concluded 

he could not cha.nge the terms, of New York Dock and, 

because the union proposed an implementing agreement. 

7/ 

8/ 

Af'Jho /w^^^''^^'^ matter involving the precedence 
of the railway Labor Act or the Interstate Commerce Act in 
New York Dock employee protection conditions, Where t h i 
l^^'l itt "̂̂ ree on an implementing agreement following 
an authorized merger. The question, following a number of 

1^°'' '̂"'̂  decisions seems settled in favor 
of the Interstate Commerce Act. 

The Interstate Co.mmerce Commission found this explanation 
K l ^ol^n^'f^^u''^ • Decision, Finance Dockec 
No. 2943C (Sub. No. 20, Norfolk Southern Corp. -
Control - Norfolk i Western Railway Co. and Southern 
Railway Co. {June 10, 1988), p. 5. 
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and one such by the c a r r i e r being beyond the 'terms of 

New York Dock, they could not be acted on, but that the 

c a r r i e r ' s second proposal " w i l l be placed i n e f f e c t " 

(p. 17). Presumably, the c a r r i e r ' s second proposal was 

adopted on the basis i t d i d not exceed New York Dock, 

although such presumption i s by inference, since the 

opinion does not i d e n t i f y the basis f o r the conclusion. 

The employee member, i n a strong dissent, did not accept 

the a r b i t r a t o r ' s decision favoring the c a r r i e r ' s p o s i t i o n . 

Arbitrator Peterson, in a dispute between the Southern 

and N&W Railroads as the employer and the Railroad Yard-

masters of America, had before him whether proposed 

implementing agreements provided mn appropriate basis for 

the selection of forces. He adopted a " f a i r and reasonable" 

standard, noting that "consideration could not be given to 

a supposed superiority of rights for represented employees 

to retain job opportunities to the detriment of non­

represented, non-contracw, employees by the same job 

class or craft" (p. 17) where the union contract provides 

*-hat nor-contract employees — presumably doing the 

same work as contract employees ~ "shall have afforded 

substantially the same levels of protection as afforded to 

members of labor organizations" ibid, in selection of 

forces. Since the union held no representation rights 

at the surviving yard under the proposed rearrangement 

of forces, the union agreement could not be extended 

io the yard. 



12 

The Brown decision did not involve work transferred 

to uncovered employees. The Cluster decision was a 

garden variety dispute under New York Dock as to which 

covered employees get resulting work. Harris was lost ~ 

which happens to a l l arbitrators in different cases, 

during changing times, in cases argued by very able 

attorneys — us here — with a ditzyin^ array of court, 

arbitration and agfcncy awards. Tbe Peterson case did not 

involve memagement people doing scope work. 

These are not ringing decisions demanding their 

adoption in this dispute, as the carrier argues. 

Each of such decisions however i s a b i t in a mosaic 

favoring the consensus of neutrals chat a r a i l : ^ad should 

have reasonable opportunity tb effectuate the improvements 

of operations and cost i t persuaded the Interstate Commerce 

Commission was the object of the proposed merger sufficient 

to be granted authority to make implementing changes 

without undue concern about restrictions under otherwise 

applicable anti-trust law. 

But the question remains: how far? 

For the f i r s t time under New York Dock, based on the 

sophisticated submissions of the parties, the question 

i s cleart can contract jobs be abolished and the work* 

sti.U to be performed in those jobs, be transferred 

to non-contract employees at a different location ? 
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I t must be clear. The work in issue i s not to 

be done by unrepresented, non-supervisory, employees, or 

union employees represented by another craft off another 

railroad, or by road and yard employees with different 

seniority rights. The work i s to be done by managers, 

"low level"! managers, as the carrier makes clear — 

but managers. 

Scattering i t s shots somewhat, the union here argued 

various theories to support i t s claim that the employer 

was violating applicable agreements by not letting contract 

locomotive power dispatchers at Corbin follow their 

work to Jacksonville. I t argued precedence of the Railway 

Labor Act over the Interstate Commerce Act and of Section 

2 over Section 4 of Article I of New YorK Dock, and 

the scope rule, with many footnoted references to court 

decisions on employee protection conditions upon authorized 

merger. In i t s pi'e-hearing brief, the union made what 

may be taken as a collateral argument on the effect 

of the carrier's action on the union, as distinct from 

employees affected by this transaction. I t notes that, 

although the centralization of train dispatching functions 

was contemplated, "de-unionization of an integral part 

of the operation — the distribution of locomotive power — 

was m [noi way alluded to" by the Commission authorizing 

the overall consolidation. (p. 10.) 

By the time of post-hearing brief, the union argued 

strongly that the effect of the carrier's proposal " i s 
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to take the work out of the union's j u r i s d i c t i o n " and 
that i f the carri e r ' s position in this dispute i s 
acceptedi 

The c a r r i e r can use New York 
Dock time after time as a tool 
to reduce i t s organized work 
force and the influence and 
a b i l i t y of this organization 
to represent i t s employees in 
the process. (pp. 3 aad 4), 

The union's concern i s real — which i s not to say 
sufficient to sustain i t s claim. 

A "coordination" was a term more commonly used than 

merger, in e a r l i e r times going back to the Washington Job 

Protection Agreement of 1936, describing changes to 

make railroad operations more e f f i c i e n t and less costly. 

They frequently were limited to consolidating yards or 

tracks. Now, whole companies are absorbed in mergers, 

sometimes repeatedly. Displacement of employees and con­

comittant need for protection from the effects of such 

actions, as prescribed by statute?^ and underlying protective 

conditions prescribed by the Interstate Commerce Commission 

or Department of Iransportation (for a i r l i n e mergers) 

are now much more widespread. 

If 
49 U.S.C. ( 11341, et seq. 
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As a determined tide i s hard vo stop, i t i s with 

increasing difficulty neutrals can see a particular 

consolidation, change in operation, purchase of new 

equipment, or application of new technology, as not being 

vithin the intent of the Commission's blessing when i t 

approved thie merger. The Commission could not reasonably 

anticipate a l l the changes — either in kind or degree — 

that would logically flow from i t s authorization to 

merge carr i e r s . Absent the parties themselves agreeing 

how to accommodate the cha.nges, neutrals are hard-put to 

consider substituting their judgment for that of carriers 

why the change either w i l l not effect the economies 

and efficiencies projected or that some a r t i f i c i a l bar, 

like limits of New York Dock conditions or the public 

interest connecfon between authorized mergers and changes, 

prevent the proposed operational changes. 

In this case, the carrier's action may be seen as a 

f i r s t new step, having the potential of union busting. 

I t w i l l not be found however that this was a purpose of the 

carr i e r . ( i f so, the decision might have gone for the 

union.) 

Despite protestations to the contrary, the union 

relied heavily on a favorable award in the scope dispute 

before arbitrator Marx. i f the union had prevailed, the 

decision here could have flowed logically that distribution 

of power, at least in Corbin, Kentucky, should be done 

by contract dispatchers, particularly as the carrier 
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accepts such operations as being "unique" to other 

carrier operations, with i t s special requirements for 

movement of coal, often inter-divisional as well as local. 

That decision having gone against the union, the only 

basis for deciding this New York Dock guestion in the 

union's favor i s to find the coal movement work so special 

that only Corbin locomotive power dispatchers can do 

the job (at Jacksonville),10/ or that the Interstate 

Commerce Commission order permitting this underlying 

merger contained at least an implicit bar against allowing 

consolidations permitting transfer of bargaining unit 

wor): to managers. 

The union has not shown either of these conditions. 

d e a r l y , distribution of power for locomotives 

at Corbin can be done at Jacksonville, the same as 

presently - or soon w i l l be - done for a l l other point:., 

on the entire system, permitting obvious efficiencies 

and thus economies, as information about a l l power needs 

i s centralized with the dispatchers and policy deciders in 

cne place to make rational decisions that far-flung, 

complex operations seem tp require. 

10/ 

Where this power distribution work i s to be done no lonaer 
IS m question. I t w i l l be done in JackaonviUe. ^ 
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I t i s also pertinent i n the c a r r i e r ' s favor that CSXT 

has used non-contract pu^er d i s t r i b u t i o n dispatchers at 

Jacksonville for a long time, thus e l i m i n a t i n g any thought 

th a t , i n t h i s operation, i t i s consolidating power 

dispatch r e s p o n s i b i l i t i e s with a purpose of taking the 

work from the union. 

As to the Commission's order containing any bar to 

the disputed trar-'.er, the Commission t r a d i t i o n a l l y has 

shied away from b.ing too spe c i f i c i n these matters and 

there i s no hi s t o r y , precedent or other leg a l basis to 

i n f e r that the Commission intended to include a bar to the 

disputed transfer. 

That part of the organization's .-ase, therefore, 

a.sking that New York Dock conditions be interpreted or 

appj.itid to require Corbm, Kerttucky contr.ict locomr;tive 

power dispatcher.s to follow the work to Jacksonville i s 

denied. 

Subject to t h i s fi.nding, there i s no legal or f a i r 

reason not to authorize the protective conditions f o r the 

four i d e n t i f i a b l e assistant chief/powei- dispatchers at 

Corbin the same protective conditions as was extended to 

about 20 ot.her u n i t employees u.nder an implementing agreement 

by the pa r t i e s on January 9, 1988.—'' 

198?°.!!-^^^ disagree whether the agreement on January 9, 
i f ! h f ; % " ^ ^ " ^ ^ ̂ PP-i' ^° " H i t emplovees involved 
m .his aispute. Except f c r following the work r h ^ ^ 

de?:fd^"-^'L^^°^T^ -Plementmg agLe'm:nr-"'bu' i ^ I c ^ s" 
ae.niec - ^he question i s acaciemtc because the ca---or ,c 

/ / ^ / / e / / / ' ' r o r t ' ' ' V ^ ' p r o t e c t i o n t c ^ h e ' r o u j - i n " 
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IV. DECISION 

The claim t h a t four Assistant Chiefs/Power at Corbin 
Kentucky s h a l l f o l l o w t h e i r work to Jacksonville, F l o r i d a ' 
i s denied. ; 

Subject to t h i s d e n i a l , the .^plementing agreement of 
the p a r t i e s on January 9, 1988 s h a l l apply to such u n i t 
employees. 

Dated! 
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IV. DECISION 

The claim that four Assistant Chiefs/Power at Corbin 

Kentucky shall follow their work to Jacksonville, Florida' 
i s denied. ; 

Subject to this denial, the implementing agreement of 
the parties on January 9. 1988 shall apply to such unit 
employees. 

4^ 

Dated: 

Rooert/jJ Abies 
Neu tt alr^e f e re e 
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IV. DECISION 

The claim that four Assistant Chiefs/Power at Corbin, 
Kentucky s h a l l f o l l o w t h e i r work to Jacksonville, F l o r i d a ' 
i s denied. ; 

Subject to t h i s denial, the implementing agreement of 
the p a r t i e s on January 9, 1988 s h a l l apply to such u n i t 
employees. 

Robert/jy Abies 
Neutrar^eferee 

Dated: ^^A/HOyt^^C^ // /^C^Q^ 
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OFINIONBY: OOSTERHOUT 

OPINION: {•426} 

^ P-c-r.ti.. ^.hicago and North Westem Railway Company (North Western^ brought 
-.-.-E actio.'-, against the defendant labor organizations and o f f i c e r s thereof f o r 
aec.aratcry judgment as authorized by 26 U.S.C.A. •« 2201, 22C2, to det£-min» 
t.-.e r i g n t s of tne par: es wi t h respect to the la w f u l procedures tc b» followed 
-r. a..:usting s e n i o r i t y r i g h t s of employees a f f e c t e d by the consolidation of 
F- a i n t i . . ' s r a i l r o a d yard with the newly acg-..ired Minneapolis u Louis 
r.a..way Cor.pany (M. & St. L.; yard at Marshalltown, Iowa. 

.North Western and K. fc St. L. are common c a r r i e r s by r a i l r o a d enaaoed i n 
i n t e r s t a t e commerce and are subject to the provisions of the I n t e r s t a t e Commerce 
rt-t, 45 L.S.^.A. • 1 et seg., as well as the Railway Labor Act, 4£ U.S.C./i » 

et seq. I t i s conceded that eacn o l the railway'employees affo-ted'by the 
consolidation i s represented by a defendant labor organization. Railway Labo-
executives' Association (RLEA/ i s the duly authorized representa--ve o* -he 
oefenoant labor organizations. ' " 

J u r i s d i c t i o n as asserted reason of 28 U.S.C.A. • 1337 was challenoed and 
t r i a l court. The issue presented i s thus stated by t h e ' t r i a l 

'T.he basic guestion presented herein i s , whether the p a r t i e s are reouired 'o 
. c o w t.ne procedures cf the Railway Labor Act (45 U.S.C.A. e IS" e- sec ) -n 
e f f e c t i n g the proposed coordination of North Westem's r a i l r o a d yards a-
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Marshalltown, Iowa, or wnether the pareces are reouired to follow the procedur« 
prescribed by the 'stipulation' entered into by the parties and authorized by 
the Interstate Commerce Commission i n i t s order approving th** m«>rge- unde' -he 
provisions of Section 5(2) (f) and Section 5(11) of the Interstate Comme—" A— 
49 U.S.C.A. • 5 ( 2 ) ( f ) . 5(11).' 

The t r i a l court thus resolved such issue: 

'1. That the Railway Labor Act (45 U.S.C.A. • 151 et see.; is inapplicable 
to the proposed coorf-mation of p l a i n t i f f ' s Marshalltown railroad yards 

'2. The parties hereto i n carrying out the proposed coordination are 
required to follow the procedures prescribed by the stipulation entered into on 
August 4, 1960 and f i l e d i n Finance Docket No. 21115 before the Interstate 
Ccmmerce Commission.' 

T.he zrioii court's well-considered opinion setting out the pertinent facts and 
applicable law i s reported at 202 F.Supp. 277. 

Defendants as a basis for reversal urge: 

'I. The D i s t r i c t Court erred in holding that i t had j u r i s d i c t i o n of the 
controversy unaer Section 1337 of T i t l e 28, U.S.C. 

'I-. The D i s t r i c t Court should have dismissed the action as involvino an 
abstract guestion. 

rr. i l l ' : „ "̂ ^̂  r u l i n g and judgment as to j u r i s d i c t i o n and as to -he merits of the controversy.' 

background for z-.-; consideration'of the errors asserted, we w i l l set ou: 
pertinent fac':s. There i s no dispute between the parties as to the 

nas- ac.s. On October :.3, 1960, by order entered i n Finance Docket No. 21115 
- S ^ e ' i r i ' - " a S " ^ L ^ S " " " ^ " " " " • 5'2) Of the In^ersJaJe' 
no^c; L ^ L - t f ^ r considering appropriate applications on f i l e and after due 
^ / 4 t L t fy, a" oJ^d^r authorizing North Westem to acquire by 
purchase the railroad properties and operating rights of M i St L ̂ h e 
purc.nase auth.jrized was consummated. North Westem. toolc over the operation o' 
y.. m on November 1, 1960. 

r-^Jroc^^^^f!?'' controversy arising out of the aforesaid meraer proceedings 
C o ^ i I L o r ' T " l-«r'°\^Jr P-^tection of the employees and tS^?he 
..ommission s 1*427, right to make such provisions which c o n f l i - t with 
'or'h bargaining agreements and the prescribed p?;cidires set 
.orth m tne Railway Labor Act. The ICC report reads m part: 

rep^sentefbv ?? TRai^waf i ̂ H'° P stipulation with railway labor organizations 
I ^ ^ ^ ^ the Railway Labor Executives' Association for the prote-rion of 

the I s l o T J ^ o n *PP^^""" ^^^^^ bargaining representati02l are m^^ers of 
^ ( l i (' fof " °' Character contemplated by section 
l ' ' ^ c ' e6 t>y' ' rL l L i t l r . l ^ ^ protection of railway employees who may be adversely 
^ r r - ' ^ r f f ̂ y transaction authorized, as to the employees cove-ed bv the 
stipulation, no cond:".ions in our order are necessary ' ^o^re.ea cy the 
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The s t i p u l a t i o n r e f e r r e d to i n the report and order was made.between North 
Westem and M. fc St. L. and RLEA, the authorized representative of tne 
employees. Material portions of the s t i p u l a t i o n are set out at pages 28C, 261, 
285 and 286 cf 202 F.Supp. The s t i p u l a t i o n followed generally the pa t t e r n of 
the Washington Job Protection Agreement of 1936, n l w i t h some modifications. 

The s t i p u l a t i o n provides 'the Commission may accept t h i s agree.ment as one 
providing a f a i r and equitacle arrangement f o r the p r o t e c t i o n of the i n t e r e s t s 
of such employes as provided i n Section 5 ( 2 ) ( f ) of the I n t e r s t a t e Commerce Act. 
as amended.' 

The s t i p u l a t i o n incorporating the employees' agreement f i l e d w i t h the 
Commission states: 'the p r o t e c t i o n of the i n t e r e s t s of the employees of the 
c a r r i e r p a r t i e s t c the above-entitled proceeding has been provided by said 
agreement, and any report and order issued by the Comi i s s i o n m said proceeding 
approving the a p p l i c a t i o n may so s t a t e . ' 

The s t i p u l a t i o n provides the basis f o r determining compensation to be paid 
employees adversely affected by the merger. Section 5 of the Washington 
.Agreement, incorporated i n and made a part of the s t i p u l a t i o n , reads: 

'Each plai. of coordination which r e s u l t s i n the displacement of employes cr 
re rrangement of forces s h a l l provide f o r the s e l e c t i o n of forces from the 
employes of a l l the c a r r i a r s involved on bases accepted as appropriate f o r 
a p p l i c a t i o n m the p a r t i c u l a r case; and ary assignment of employes made 
necessary oy a coordination s h a l l ne made on the basis of an agreement between 
the c a r r i e r s and the organizations of the employes a f f e c t e d , p a r t i e s hereto.' 

The s t i p u l a t i o n f u r t h e r provides that i n event a controversy cannot be 
decided as set out above, i t may be r e f e r r e d to an a r b i t r a t i o n committee 
composed of one member selected by each party and a t h i r d member zr> be selected 
by sucn .nembers, or i f they are unaible to agree, e i t h e r party rr^y request the 
National Mediation Board to appoint a t h i r d member and that 'the aecision of the 
maTority of the a r b i t r a t i o n committee s h a l l be f i n a l and conclusive.' 

On Dece.mber 16, i960. North Westemi gave notice m the manner prescribed i n 
the s t i p u l a t i o n that i t contemplated coordinating i t s yard and the yard formerly 
cperated by M. fc St. L. at Marshalltown, Iowa, not e a r l i e r than March 17, 1961, 
and that such consolidation would r e s u l t i r the cibclishment of one yard engine 
assignment (one engineer, one fireman, one foreman and two helper assianments). 
North Western also sent {•428} l e t t e r s to the representatives cf the yard 
employees requesting conferences contemplated by the s t i p u l a t i o n f o r the purpose 
of reaching an agreement as to employees t c be released and the s o l u t i o n of the 
labor problems flowing from, the coordination. Numerous l e t t e r s were exchanged 
between p l a i n t i f f and defendants wherein p l a i n t i f f contended t.hat the 
controversy should be s e t f e d i n the manner provided by the s t i p u l a t i o n while 
defendants contended that the dispute must be handled under the provisions of 6 
of the Railway Labor Act, A f t e r i t became apparent that any attempt to adjust 
tne differences by ne g o t i a t i o n would bw f u t i J e , p l a i n t i f f .im'otced the 
a r b i t r a t i o n provisions o l the s t i p u l a t i o n , n o t i f y i n g the defendants of the 
i d e n t i t y of i t s a r b i t r a t o r , and p l a i n t i f f l a t e r requested the National Mediation 
Board to designate the neut r a l a r b i t r a t o r pursuant t o the s t i p u l a t i o n 
provisions. Defendants, upon '.he basis t h a t the Railway Labor Act controls, 
refused t o name an a r b i t r a t o r . The National Mediation Board d i d not act upon 
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p l a i n t i f f ' s request that i t appoint a neutral a r b i t r a t o r . 

Dt'fendants' f i r s t point, tc the effect that the court lacks ju-isdic-^o- -s 
without merit. The t r i a l court states i n i t s opinion, 'The problem, is no" one" 
of mt.erpretation of collective agreements, but as heretofore se- ou- c-ima'--iv 
involves t.he interpretation and effect of Section 5(11) of the I-^-e-s-a-e ' 
Commerce Act on an agreement for the protection of employees approved^by -he 
Interstate Commerce Commission under Section 5(2) of the Act.' 

26 U.S.C.A. 9 1337 confers j u r i s d i c t i o n upon federal courts over a'-ions 
arising under any act of Congress regulating commerce. We agree with th« 
contention of the parties that Gully v. First National Bank, 299 U S 10*9 =7 
f l - h - ^ ^ ' "̂O' prescribes the rules to be applied i n determinino whether 
an ac.ion arises under the provisions of the Interstaue Commerce Act and the 
Railway i.abor Act. Gully thus states the test of j u r i s d i c t i o n : 'The -iqh- o-
immunity must be such that i t w i l l be supported i f ,-.he Constitution'or laws of 
-ne united States are given one construction or effect, and defeated -* -hev 
s-;tutor^"rn''^^•' " ' ^ - ^ ^ ' ^-^d. 7.. The problem'^f^ ^ 
the G^ll]^ test presented is a substantial one and f u l l y s atisfies 

o r l J ^ f r f H = - f = f°ntentions that the action should be dism: ed as presenting 
^ ^ i U r ^s^f^*^' ques-ion and that the court erred i n r u l : . upon the me^ts 
-slue? arr^JoL?'^""'?^ °/ " ^ ^ " " ^ interpretation -and .om^oc^t^on SuJh .ssues are cioseiy related and w i l l be considered together. 

-he's»-^^i-T^.a?f^ ^f^.r^'^=f^-'-°" °' ya^^s at Marshalltown w i l l affect 
•^h|--"s*enIo;i-; !?ohr= ^ employees who are presently assigned to those yard<=. 
v^it.r North ie^-e^^^nd °' f T " " collective oaxcraining agreements . 
tc both ^roupS of e^Joyees'. ^ "^^^'^^en^ly ^ey do not apply unifrrTra>( 

r e s o l v l f ̂ -'"a^P^r ̂  accnrlfn'' l " " ^ K'^^"" ^ =^^«P"" ^^'i^^ must be 
Lalo? Ic- ""--ĥ v i r ; e r h ^ f ^ f ̂ = Procedures set out m • 6 of the Railway 
--o-so- dl-^or whHrh^fi^ '̂ Seventh, forbids North Westem. to make any 
.o..so..aa.ion wnich alters seniority rights except m accordance with . 6 
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effec t u a t e such mergers. 

to foorove I n t e r s t a t e Commerce Acr vests i n the Commission broad powe-s 
i n c l S e r t h e ' f o n o w i n g ^ f a c i l i t a t e railroac. mergers. Section 5(2) (b) 

mod^'^fr^rfo^^™^^^^"" ^^"^^ B ^ i ^ ^ - t o such terms and conditions a--̂  s - -
"^=n« f " f i ^ d to be j u s t and reasonable the orooosed 

^od^ll-t-.--.-—S l^^-^^t--' -^^^ 

em.D?oveira*fe-ted b i f ' ^ " ' ' Commission to consider the i n t e r e s t s of the 
3-fe-ted by a proposed transaction i n determining whe-he- -ne 

transaction i s consistent w i t h the public i n t e r e s t . ""̂ "̂  wne.ne. ..ne 

me-ae^'.'^nnn^r^"^' p a r t i c u l a r consideration t o the effec-s o' -he me.ge. upon the r a i l r o a d employees by providing i n p a r t : e .re^s o. .he 

invo?^ina%°"car'r^°L'cL^^^rrbi' "^^5*" t h i s paragraph, of a.ny transaction 

P ^ o i - r t L f d u r i n g 

rue: -^^.-^T^Bi^ Sr-a-j;fb°-ii-s li^^ 
ing a worse p o s i t i o n with respect t c t h e i r employment • . •.' 

Sect^on 
states: the p r o v i s i o n s p e c i f i c a l l y r e l i e d upon by the t r i a l court, 
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, The stat5?or^%rovis!o;s"?o*r p 2 t e c t ! o n ^ ^ ^ J l ^ " °' 
l a r to those f o r the p r o t e - t i o r c° r f ^ l r ^ ; , H ^ ^ i c a r r i e r employees are 
on of Machinists v. Nort^w;;-' A i r U n e ^ ?nr ^ee I n t e r n a t i o n a l 
approval power f o r the merae^ of r ^ ^ ^ ' ^^"^' ' ^'^^ 206, 
cs Board ?s q u i t e s S l ^ r ^ o ' t h f t " ; ? t S e ' l P ' i r r ^ f r o a d ' " ' 
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o. the p u b l i c i n t e r e s t m e f f e c t i n g mergers, the r i g J t ' t o resolve 
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conflicting seniority rights of employees of the merging carriers. In r'isponse 
to the argument that {> 430} the order was i n v a l i d becauae j.t; was m conf l i e ; 
with existing collective bargaining agreements, the court said: 

'A private contract must yield to the paramount power of the Board to perform 
i t s duties under the statute creating i t to approve mergers and transfers or 
certificates, such as are here involved, only upon such terms as Tt detr.-rm.mes 
to be just and reasonable i n the public interest. National LTjorice Co"v 
National Relations Board, 309 U.S. .*50, 60 S.Ct. 569, 84 L.Fd. 799- Fishtjoid v 
Sullivaii Drydock & Repair Corp., j28 U.S. 275, 66 S.Ct. l l f S , 90 L^Ed. 1230-
Nationa: Broadcasting Co. v. Unit»d States, 319 U.S. 190, 63 S.Ct. 997, 87 L.Ed. 
1344. ' 

'The par2unount public interest required that due considsration be oiven 
conflicting seniority interests of both groups of theae engineers. The Board 
has done that with meticulous care and, far from acting in"an arbitrary and 
capricious way, has provided a method which f a i r l y distributes the burdens and 
tne benefits. Altemative methods suggested are at least no better and i t was 
withm tne competence of the Bc::rd to make i t s determination free from private 
contra'Tt restraint.' 204 F.2d 266. 

In^Brotherhood of Maintenance of Way Employes v. United States, 366 U.S. 169, 
e. S.Ct. 913, c L.Ed.2d 206, Mr. Chief Justice Warren, speai^ing for the Court 
gave retailed consideration to the interpretation of • =(2) >f) as i t relates to 
ths power of the Commission to impose conditions for tne protection of 
employees. Appellants there contended that no coii?>enaation plan was adeguate 
unless I t was based upon the premije that a l l the employees currently on the 
payroll rerruiin m the surviving carrier's employment for at leas: their prior 
j.eng.n c. seiA'ice up to four years. The Court rejected such c.-.ntention upon t.ie 
oasis o. a detaned study of the l e g i s l a t i v e history of the statute and i t s 
aar.inistrative interpretation. Attention was called to the rejection by 
wC.ngress o. the Harrington am.endment which, i f adopted, would have brought about 
=. .reeze cf existing employees in their iob rights. 

r n J l ^ ^ second sentence of c 5(2) (f) has a significant history of i t s own On 
the floor of the House Representative Harrington suggested 7he f o l l o w i ^ ' 

to follow the f i r s t sentence: proviso 

"f'̂ '̂̂ ®'̂ ; however. That no such transaction shall be approved by the 
er?^oy»es^' t h f L'r?»^*^''°" "̂ ^̂ '̂̂  unemployment or displLemlnt 
o^oT™^. K ^̂ r'-®'̂  carriers, or in the impairment of existing 
employment rights of said employees,' =^j.ou-us 

oJ 
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'The Harrington Amendment thus introduced a new problem. U n t i l i t appeared, 
there has been s u b s t a n t i a l agreement on the need f o r consolidations, togetner 
with 3 re c o g n i t i o n that employees could and should be f a i r l y and equitably 
protected. This eunendment, however, threatened to prevent a l l co:.nsolidations tc 
which i t r e l a t e d . ' 339 U.S. 150-151, 70 S.Ct. 534-535, 94 L.Ed. 721.(Emphas-s 
added.) 

The Harrington amendment was defeated. We believe t h a t the i t a l i c i z e d 
sentence c l e a r l y pointa out the Court's view t f i a t the ICC power to authorize 
mergers would be completely i n e f f e c t i v e i f a u t h o r i t y t o adjust wor)c realignments 
through f a i r compenaation d i d not e x i a t . {•431} Such i n t e r p r e t a t i o n i s 
supported by l e g i t i m a t e inferences flowing from the r e j e c t i o n by Congress of the 
Harrington amendment. Under the Railway Labor Act i n a irajor dispute em.ployees 
cannot be compelled to accept or a r b i t r a t e aa t o new working rules or 
conditions. E l g i n , J o l i e t & Eastem Ry. v. Burley, aupra; Brother.hood of 
;,ocomotive Engineers v. Baltimore & Ohio R.R., supra. Thus under the Railway 
Labor Act provisions, i t i s possible f o r e i t h e r party to completely block any 
change m working conditions by refusing t o agree to a change and bv refusma t o 
a r b i t r a t e . Like the Harrington eunendment, fhe Railway Labor Act, i f i t applied, 
would threaten to prevent many conaolidations. 

In United States v. Lowden, 308 U..i. 225, 60 S.Ct. 248, 84 L.Ed. 206, the 
issue was whether the ICC i n approving a lease by one r a i l r o a d t c another has 
aut h o r i t y to prescribe as a condition .-.hat C3rtain diaplaceo empj oyees be 
granted compensation. The case arose before the enactment cf « 5(2;!f} i n i t s 
present lonr,. The Court recognized thar. under what i s now « 5(2) (b; the welfare 
cf aflef:ted employees was to be considered ir. deterrr.xnina the p u b l i c i n t e r e s t . 
The Cov.rt held t h a t the Commiasion had j u r i s d i c t i o n to impose conditions f o r the 
pro t e c t i o n of the a f f e c t e d emp3oyees. The Court stated that the Comm.ission had 
estimates that 75% Cf the savings r e a u l t i n g from consolidations w i l l be at the 
expense cf r a i l r o a d labor. The Court states: 

'.Not only m.ust u n i f i c a t i o n r e s u l t i n wholeaale dismissals and extensive 
transfers, i n v o l v i n g expense to tra n s f e r r e d employees, but i n the loss of 
s e n i o r i t y r i g n t s which, by common p r a r t i c e of the r a i l r o a d s are r e s t r i c t e d m 
t h e i r operat..on to those m.embers of groups who are employed at s p e c i f i e d points 
or ^.ivisions. I t i s thus apparent that the steps involved m carrying out the 
.ongressiona. p o l i c y of r a i l r o a d consolidation i n such manner as tc secu-e the 
cesirec economy and e f f i c i e n c y w i l l unavoidably subject r a i l r o a d laber r e l a t i o n s 
tc serious stress and i t s harsh conaequences may so seriously a f f e c t employee 
mora, as tc require t h e i r m.-.tigation both i n the i n t e r e s t of the successful 
prosecution of the Congressj.onal p o l i c y of consolidation and of -.he t f f i ' i e n t 
operation cf the i n d u s t r y i t s e l f , both of which are of publ i c concern w i r h m -he 
meaning cf the s t a t u t e . ' 308 U.S. 233, 60 S.Ct. 252-253, 84 L.Ed. 208. 

The Court also observed: 

' I f we are r i g h t i n our concluaion that the s t a t u t e i s a permissible 
regulation of i n t e r s t a t e commerce, the exercise of that power to f o s t e r , protec-
an- contro. the commerce w i t h proper regard f o r the welfare of thos" who are 
i.-nme-iately concerned i n i t , ae wel l as the p u b l i c at large, i s undoubt-d « • * 
Nor ac we perceive any basis f o r saying that there i s a denial of due process by 
a reguxation ot-her-wiae permiasible, which extends to the c a r r i e r a prl^-ileqe 
r^.ievmg i t of the coata of performance of i t s c a r r i e r d u t i e s , on condi t i o n 
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that the savings be applied in part to coii?)ensate the loss to employees 
occasioned by the exercise of the privilege.' 308 U.S. 240, 60 S.Ct. 255-256, 84 
L.Ed. 208. 

While the three Supreme Court caaei juat diacuaaed do not deal d i r e c t l y with 
the apecific problem now confronting us (namely, whether the provisions relating 
to merger and providing for conpenaation for affected en^jloyees take precedence 
over the proviaiona of the Railway Labor Act) i n the sit u a t i o n here presented we 
believe that the caaes afford very aubatantial aupport for the view that 
Congreas intended the ICC to have j u r i a d l c t i o n to preacribe the method for 
determining the aolution of labor problema ariaing d i r e c t l y out of approved 
mergera. Thua, l i k e the t r i a l court, we come to the concluaion that to hold 
otherwiae would be to disregard the i^iaia language of • 5(11) ccnferring 
excluaive and plenary j u r i s d i c t i o n upon the ICC to approve mergers and relievinc 
(•432} the carrier from a l l other reatrainta of federal law. 

Unquestionoibly, the Railway Labor Act ia a federal law. find no express 
or implied exception of the proviaiona cf the Railway LabOi Act from the 
operative provisions of • 5(11). n2 

The defendants argue that even i f i t be aaaumed (which i s not conceded) that 
the ICC had j u r i s d i c t i o n under • 5(11) to render the provisions cf the Railway 
Labor Act inoperative, i t did not exerciae auch j u r m d i c t i o n . While the 
carriers asked ICC to relieve them from the restraint of federal law, the 
Commission made no expreas finding or order tc auch effect. Thus defendanta 
u'-ge that only an abstract question i s preaented. In anawer t r a similar 
defense, the Commission in Chicago, St. P.. M. fc 0. Ry. Lea.'se, 295 I C 696 
states: 

'We find nothing i n that paragraph (.• 5(11)), or in other portions of 
section 5, which authorizes us to determine and declare the particular laws 
withm the scope of paragraph (11) from which a carrier shall be relieved. The 
terms of this paragraph are self-executing, and there is no need for th i s 
Co.TCT.ission expressly to order or declare that a carrier be relieved from certain 
restraints. I t is suf f i c i e n t i f we make clear what the carrier is authorized to 
ac. ' 

We agree with the views just expreased. The Commission did actually approve 
the proposed merger and the included agreement f c r the protectior. of ra-Iroad 
employees as i t was authorized to do. Such apprcval, m absence cf language 
manifesting a contrary intent, carried with i t ,-iny exemption from the restraints 
c. other laws as contemplated by • 5(11) to tne extent necessary tc ca—y out 
tne merger. We reject defendants' contention that the statutory interpretation 
problem before us presents only an abs-ract question. 

Defendants further urge that the Commission madi? nc findma that i t was 
exercising a right to modify the collective bargair.mg agreements. The 
Commission did i n fact prescribe the terms of compensation to be paid employees 
a.fected by the merger and the machinery agreed tc by the part-°. fcr resolving 
any dispute that might arise in connection therewith. We have heretofore held 
that the Commission had j u r i s d i c t i o n to do ao. As heretofore pointed t the 
commission at the express i n v i t a t i o n of the carriers and the employees adopted 
.he method agreed upon by them for solving any labor dispute which might arise 
ou. o. displacement of employees as a result of the merger. The Commission 
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found auch agreement to be of the character contemplated by • 5(2) (f) . I t is 
apparent from the Commiaaion's report and order that i t considered the agreement 
which i t had approved to have aatiafied the obligations resting upon the 
Commiaaion to protect the en^aloyees affected by the merger. Since the parties 
had completely agreed upon thia matter i n a manner which s a t i s f i e d the 
Commission, no occasion aroae for the ICC to take any further action with 
respect to ap e e i f y i i - the conditions. Doubtless the Commission has a broad 
discretion i n determining what conditions ahould be imposed for the protection 
of labor and the method of working out any dispute that might arise in 
connection therewith. I t ia entirely poasible that under some circumstances, the 
Commission would deem i t best to leave the resolucicn of the dispute to the 
Railway Loibor Act machinery. However, auch courae was not adopted here. Tne 
ICC merely approved {^433} the aolution of the problem, which had been aareed 
upon by the partit;;. 

Thus, i t IS our view that the stipulated agreement became part cf t.he 
conditions which • 5(2) (f) required the Connnission to impoae for em.ployee 
protection. 

_Defendants did not treat the atipulation as being an amendment to their 
collective bargaining agreement when North Weatem acted to consolidate the 
Marshalltown yards. Defendants took the position that the notice was a e e 
n-tice for new contract provisions. 

Nô  questici is raiaed as to the authority- of the labor signers of the 
stipulation tc act, nor is any attack made upon the fairness or adequacy of the 
stipu l a t i o n . In effect the stipulation provides substantially the seune 
mac.nmery for a r b i t r a t i o n that exists under • 7 of the Railway Labor Act m the 
event of an agreement of the parties to arbitrate after negotiations for 
.^a]ustmenr under other provisions of the Railway Labor Act have f a i l e d . The ICC 
.nas ma.ny times provided for compulsory arbitration to settle labor disputes 
arising out of mergers where the parties have been unable to agree. See Arnold 
v. L o u i s i v i l l e fc Nashville R.R., D.C.M.D.Tenn. , 180 F.Supp. 42S, 435-436. 

In New Orleans fc Northeastern. R.R. v. Bozeman, 5 Cir., 312 F.2d 264, the 
court, m approving a merger, imposed the so-called 'Oklahoma conditions' for 
tne protection of affected employees. Said conditions included a provision for 
compuisory a r b i t r a t i o n of disputes relating to employees discharged as a result 
of t.ne merger. The parties were unable to settle a dispute vnich arose from th-^ 
dismissa. of some employees. The railroad contended that unaer the Railway 
Labor Act i t could not be compelled to arbitrate the question. The court, after 
stating that i t found no authorities d i r e c t l y passina upon a complaint to com.pel 
a r n i t r a t i o n i n auch a aituation, states: 

'We conclude that Section 8 of the Conditions gave either party t.he absolute 
ngnt tc select a r b i t r a t i o n as a means for s e t t l i n g the dispute and when such 
selection was made then a r b i t r a t i o n was mandatory on the other party We also 
conclude that the (employeea) made this election, as found by the t r i a l court, 
and we fi n d that there i s no prohibition m the statute against giving e'fe'-t'to 
t.nis term of the I.C.C. order.' 

We consider the Bozeman caae to be based upon should reasoning. Said 
decision affords substantial aupport for the t r i a l court's decision. The fact 
that m Bozeman the employees were seeking arb i t r a t i o n while here a r b i t r a t i o n 
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i s sought by the r a i l r o a d i s a d i a t i n c t i o n witnout d i f f e r e n c e under the p e c u l i ^ r ^ ^ 
facts of t h i s case. I n Bozeman, the r a i l r o a d waa bound to a r b i t r a t e because~it' 
accepted the merger upon the conditions in^joeed by the Commiasion which included 
compulsory a r b i t r a t i o n . Here both p a r t i e s are bound by t h e i r voluntary 
agreement t o a r b i t r a t e merger labor di.^putea, which agreement was approved by 
the Commission and made a part of the • 5 ( 2 ) ( f ) conditions. 

The Railway Labor Act f o s t e r s no o v e r r i d i n g p o l i c y or purpose which would 
deny enforcement of an agreement to a r b i t r a t e . See Brotherhood of Locomo-ive 
Engineers v. Baltimore fc O.R.R., 7 Cir., 310 F.2d 503, 507, 511; Dwellinqham. v 
T.nompson, D.C.E.D.Mo., 91 F.Supp. 787, 792, a f f d aub nom Rolfes v. Dwellmgham 
6 Cir., 198 F.2d 591. See alao Brotherhood of R.R. Trainmen v. ChicaQO Rive' & ' 
Ind. R.R. 353 U.S. 30, 34-35, 77 S.Ct. 635, 1 L.Ed.2d 622. 

On the other hand, the a i t u a t i o n here i a di a t i n g u i a h a b l e i n many respe—s 
from that preaented i n Texas fc New Orleans R.R. v. Brotherhood of Rai-'-bad^ 
Trainmen, 5 Cir., 307 F.2d .'.51. There the Norria-LaGuardia Act was also invoked 
and the r a i l r o a d s had a c t u a l l y i n a t i t r t e d • 6 proceedings t o chanae the 
contract. That case did not present a s i t u a t i o n auch as we have here where 
both c a r r i e r s and labor have j o i n e d i n an agreement f o r the adjustment of la}-or 
disputes which would a r i s e out of the approved merger. See also McDow v 
Louisiana So. Ry., 5 Cir., 219 F.2d 650. 

{•434'> Other issues are raiaed. We deem what we have said heretofore to 
be d i s p o s i t i v e of t h i s caae. The r e a u l t t o be reached i a of t e n aovemed by the 
precise factua. p i c t u r e presented. We l i m i t our deciaion t o the'peculiar 
f a c t u a l s i t u a t i o n of the present case. 

. ' ^ ^ f i r ^ t ^ ^ the . court had j u r i s d i c t i o n ; t h a t a j u s t i c i a b l e controversy on 
h : f ; " ^ ^ ; ^ H f f ^ ' ^ S ' ^ " " "^^^ presented; t h a t the court committed no er r o r i n 
1?,,,^"^:^^'/'^^^°™^=^^°'^ a ^ t e l w i t h i n - i t s j u r i s d i c t i o n m providino f o r the 
t t ' ' ^ - ~ ^ Z ' : Z ^ t : ^ : . ^ ° ' ' - ' ^ ^ t ^ ' ' l ^ ^ a r i i j i n g out of the approved merger; and Ehat the 
^ Z " : ^ : Z 1 Z Z . ^ p a r t i e s t o t h i s a c t i o n ahould f o l l o w the p .-ocedures 
...-es.r.bed by the s t i p u l a t i o n approved and adopted by the Commission. 

Affirmed. 

• Footnotes-

^ ^ S " "^s-'^^n^ton Job Pr o t e c t i o n Agreement i a an industry-wide c o l l e - t i v e 
bargaining agreement entered i n t o by most r a i l r o a d s , i n c l u d i n g North°ieItem%nd 

1^°^ organizations. I t s p e c i f i e s conditions f o r the 
v l l ^ ^ ^ ^ : t , : t i e'-^loyees m event of mergers. For f u r t h e r d e t a i l s as to the 
S-J-es' 366 U r ^ i ^ Q ' °' Maintenance of Way Employes " S t e d 
30"^U S t u I k I k ®i.f-^'- ^ L.Ed.2d 206; United States v. Lowden 
v u r - t e d Stated '339 V S \ l t ^ ' ^ V ^ Executives' Aas'n 
t r i a l court's opinion. '° ^ ^ 1 ; and the 

^'^.^PP^^^",P°^"ts out i n i t s b r i e f , Congrea.i haa demonstrated by the 

o' r9'3 U ^ e ^ ^ ' a - ' ^ ^ ^ J ^ ^ t ' J L - ' i r " . " ' Emergency .'^.ailroad Transp^rtaLo^^Act 
t l v ^ Z l - t ^ l ; 211-1-) t h a t I t knows how t o expressly excl<:de tho Railwav 
-abor Act from the operation of a a t a t u t e auch aa th:8.' Aa the Supreme CoSm 
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points out m Texas v. United States, 292 U.S. 522, 534, 54 S.Ct. 819, 825, 76 
L.Ed. 1402 (dealing w i t h other sections of the 1933 Act) , 'The i n s e r t i o n of t.he 
provi s i o n i n T i t l e I , with i t s r e s t r i c t e d a p p l i c a t i o n , and the omission of a 
s i m i l a r proviaion from T i t l e I I , i n d i cate an i n t e n t i o n a l d i a t i n c t i o n . ' 

•End I-ootnotea-
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ZAIfSAS CI:? . iCS AKC OKAHA. f̂E TH RT" 

prriricr ?c.«! cLARiriCAricH 

D«ciltd; Ocnob«r IS, :9g3 

3r ptritisn f l l t d Har 5'. '963, tht Brathtriiood of 

iocoBOtivt Eneinttrs (3LE) *nd tJflittd Trar.jponatias ff..ion ;7?U) 

s t t i rtcenaideration of our dteieion ttrvtd Hay '8, '983. otnyin^ 

S L I ' t pttition far clarif icatton m thtat procttdaa^a. Rtel i t t 

havt bttn f i i td by ?!i««curl-Xan«ae-Ttxa* Railroad Ccopanx (KiC?;, 

Denvtr and Rio Grajide •ittttrr. Railroad Conpany (CROV!, and 

: c n t l 7 by Cnio.-. Pacific Railroad Coepany (UP) and !»l9«ouri 

Paci'le Railroad Coepany (yi?). n V has pttitiontd ror Itavt to ' 

r i l t a rtply zo tiit repl i ts . 

?scc;57SAi, . * A ; T ; ? 

Our ?.Mltt i f Praetict do not p t m r a rtply to a rtc iy , a? 

C.? .R. 1'-Oi. !3(c) . UTTJ. hovftvtr, conttr.dt -.tiaz i ta tenatrcd 

.-tcXy IS ntctsaary ior t cltar prtotntation oi ttt laauts. Aa 

-.:-.* rtply dote not broadtn t.nt acopt or TTU'a ptt i i ion, «t <n.ll 

acctpt the reply r ;r r i l i . ig ao that ve aay rul ly addreaa t.-.e 

:ssuea. 
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BACX(;Roroc 
By daelalon aarrad Octobar 20, '962, tha Coaeiaaion approved 

tha sonaolidation of tT? and NP undar tba coaaon control of Union 

Pacif ic Corporation and Pacific Hall Syataa, lac. Onion Paeiric-

C'ontrol-HHaeari Paci f ic; Vaaiarn Paeiris . 366 I . C . C . 459 

•;'9a2). Savtral railroada, includln# ORCW and « ! , oppoaed tht 

conaclidation ani ' i l a d raaponai/a applica,lona ror the mpoai-

tlon of tracka«e ri«hca conditiona. 3L*. TTtJ. and -/arioua other 

railway labor orjanixationa oppoatd the conaoiidation and active­

ly participated in tbt conaoiidation and raaponaiva tracKa«e 

r i fhta applicatlona proceedinga. 

Aa conditiona to approval of the conaoiidation we approved 

DRC-'i'a application for trackage righta over . V a line btwte.n • 

Pueblo. CO aid Kanaaa City, NO, and Mr?'a applieationa for 

trackage righta over a? and NP Imea axtendLig betwees Xanaaa 

City, KS. lopeka, ."CS, Ocaha. !rz, and li.'.cola, KI . P'lrauant to *9 

C.S .C . 11343-*, we approved tne propoaed traeWagt ngata agree-

aenta jubaitted by ORW and HK? ir. their reaponaive applicationi, 

a'Jbjtct tc leteramation of fa ir soapanaatiaa f i r uaa cr tht 

trackagt righta and further aubjact to our uaual taplcyee protec­

tive conditiona.^/ DROWa propoaed agreeaent jpecif i td teat 

DHGV could, at ita option, perform trackage righta operatioaa 

uaing lta own srewa. .MKT. purauant to ita propoaed agreeaent, 

vould uae ita own srewa la perforaing i ta operationa. 

After copiuaaatisr. of tne consolidation, DRCV aai NK? began 

perfo.-ai.ig the i-. proved trackage righta operationa. A iiapute 

the.i aroae between the involvtd railroada and SIS ovtr whetntr 

tht tracita«e rignta tenanta could perfora operaticna over *?'a 

/ ' ^^it^-^ Veattrn ?y. Cc. - Traelcage ?ij;hts-3y. 3*^ I . C . C . 
e*̂ ? ^^°7e,•. aa aoeilieg sy .•'.e.-.coci.no -oaat .-.-rl. T.ne.-Leaae and 

'0- I . c . c . 653, 6e<t .-sfew, jonsitioaa. • 
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linea uaing their own crewa without tr.e co.naent of the, uniona 

r.?reaenti.ng » ? • , eaployee.. ELZ'a petition for c lar i f icat ion 

aought a deciaion atatiag that thia Coaaiaaion haa no .'uriadie- . 

tioa ovtr t-.tat crtw aaaig.naeat dlaputea and that tae conaoiida­

tion deciaion and approval of trackage rigsta did not autr.oric. 

OPOW and XKt to operate over wp Unea uaing their own crewa. SL2 

« d :r i . now aaex reconsideration of our deciaion denying tnat 

requeat for re l i e f . 

iTi lta petition for reeoeaideratioK. SLE conieada t.-.at tma 

Co«iia,i;,n haa no juriadlction over crew aaaigna.nt dlaputea ar.-J 

that they auat be aettled under the procedurea of the Railway 

L*b»r Act (RU) 45 U.S.C. -51, ^t i j o . BLE further aaaerta that 

trackage rig.«a operation, by DRGW and KK uair.g their own = r , « 

conatitute a unilateral change in work.ag eond.tlona by .".P ;„ 

-violation of ta . labor protective conditiona lapcaed on tn. 

conaoiidation.?' 

IJTtJ a.-guea th.t the Coaniaaion-a plenary luriadiction ever 

ra i l ro« l con.olidati.na do.a r.ot authoria. ua to laauaixe a 

tranaaction froa th. r « , u i r « . n t a or th. RLA or to approv. . ^ , i . 

l . t . r a l Change, of collective bargaining agreeaent.. UTU state. 

:n tae alter.,ative that i f the Cc«.iaaicn haa juriadiction i t 

railed to aake -ece.aary rinding, aupporting overridiag the 

or snowing how tae polle lea of tht RLA were accoaaodated with 

t.hoae 3f the Interstate Coaeeree Act. 

In tneir replies, ORGV, .ITT, and TP-N? aaa.rt that t.ie 

4rgua.enta of 3L2 ar.d 7?U are l . g . u ^ mcorr.ct . tnat .oetiti.ner, 

••ave fAlled to satisfy the procedurai requireaent, for .-e.peniag 

2,' The consolidatioB la aub'e't 'a t i * iia,..i i i. 
ctnditioaa aa set rorta in ?r;:-ror1 loc^"5r-r.i^!'!!:- ^l^'-^"* 
-ast .rr. C u t . , ^̂ o * - r c l — u ••^•-^•antro.-irooic' 
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a proc.eding. and that the al l .gat i iae of violation, or th . .RL^ 

and c s L l . c t i v . bargaining a g r » . a . n t , w.r . net rai«.d during th. 

eoara. of th . procd inga oo tbe conaoiidation and tne responsive 

traekag. righta applicatlona. 

w r . m lta reaponaa to tbe railroada' pleadings, aakea 

further arguianta regarding purported violation, of tne RLA, 

soUective bargaining agrtea.atz. and the Ww Tork :>oc;̂  condi­

t ion. . I t aaaarta that the trackage rig.ita operationa ir.vslv. 

•ork Which, by cuatoa. ta to b. p.rfor. .d by N? . sp loy . . . . Thua, 

operationa uaiag the tanaata' crewa are unauthorised tranaf.rs of 

th. work in vioiatioa cf th . RlA. - furta .r state, that only 

tb. f . d . r a l Co-ofta hay. Juriadiction to d . teraia . whether an 

agraeaeat violate, th. R U . 37C al.o ;^gu.. tact we H i not, and 

could aot, d . t . r s l a . that Kf .aploy . . . hav. ao right to par t i c i ­

pate m ta . trackag. ngata sr.w . . lect ion process. It contend, 

that auch a d.t .raination wo-Ud d.priv. H? .aploy . . . of prop.rty 

righta without du. proc.aa and vould violat . th. r.qujres.nts of 

49 iJ.S.C. '1347 aad , f t h . yj-SV ar.d Hew Ttr'.- Dock cor.cii t iani . 

DISCJ3SID.S AXD COffCi:SIO.VS 

•Tht variou* arguaent, o.: BIS and CTV ar» a l l based 

•s .ent la l ly an the aaaertloa that tha propoaed trackage ngnts 

op(!ratioBs wBich we ha>« approved larolve 7P-KP unilaterally 

chaaglng the worki.-.g coaditiona of their eaployees by 

tr«»aferring work w.nich, by cuatoa and under collective 

bargaining .gr-*a«ata , ia to be p.rror^..d by ff?-«P ea.oloy.ea. 

Thia purported chang.. petitioners argue, violates t.ie and 

t.ne Hev Tork Dock and IJW-an cor.ditiona. ."etitioaer. contenc t.-.at 

U?-N? eaployeea, tarough their bargaining agenta. aave t.ne rig.nt 
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to participate in the trackage righta erew aelection proceaa and 

have the rlgat to have any related dlaputea reaolved purauant to 

the RLA and the applicable labor protective ca.ndltior.a. We riad 

taese arguaeats to be unpersuaalva and unsupported by t h . record 

in th.ae proceedinga. 

Juriadlction. Althsugc we coeclude that the trackage ngata 

agreeaenta io cot lavolv. a cnange in UP-M? aaployeea' working 

conditlano in a aanner contrary to RLA r.qttir.a.nia, w. w i l l 

addr. . . TtV't argua.nt that w. lack Juriadlction under 49 U.S.C. 

11341 to exaxpt a tranaaction fraa the r .qu ir . e .n t . of th . RLA. 

! h . Coaaiaaion'a Juriadiction over rail.-oad ccneolidatioaa 

aad trackagt rights tranaactiona, withm the acope of 49 C . S . C . 

''343, 18 exclusive. Our approval exespta raeh a tranaact;on 

fraa the requlreaenta of a l l lawa aa neceasa.-y to pe.-alt tte 

tranaaction to be carried out, aad includea an exeeption froa t.'i. 

r . q u i r w . n t . of th. RLA. Stt Breth.rnood of Loc. E n . , v. Chicago 

* Uerth We.t.rn Ry. C - . . 314 ».2d 424, 432 (8th C i r . '963'., 

cert, denied 37? a.S. 819 (1963). 

Contrary to ^TVt argi.a«ata, tn. 4-P ActJ/ did r.ot l l a i t 

•our authority to . x .a? t a transaction froa tne RLA. .Hataer, the 

4-= .Kct speciried standards ror the amiaua level or eaployee 

protection to be laposed aa conditions to the approval of certain 

transactions. Those standards, however, do not reouir* prtstrv-

lag rights undtr the .ILA. Afrected earrier eaployee* have ngnts 

to the extent speciried in the protective conditions lapoaed 

pursuant to 49 U.S.C. i'347. 

l'!v Segulatory Serora Act or '="'6. 
Tub. 5o. 94-i'0, 9C Stat. 3' ('976). 

5 -
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A. VTV Botea, atandard labor protection conditiona g.n.ral ly 

pr.a.r*.* working eondltiona and c o l l . e t l v . bargaining agree­

aent.. Th. t .rsa af those eondltiona, howavar, auat b. r.ad m 

ccnjunction with our d.Ci.slon authorizing the involvod tranaac­

tion and tb. und.rlylng .tatutory . eh .a . . To tno ctt .nt that 

.xiating working conditions and ca l lae t iv . targalnlr.g a<!r..a.nt, 

confl ict witn a transaction which w. hav. approv.d, t h e . condi-

tiaaa and agr . .a .nt . auat glv. way to th. lapl.aentatian of th . 

tranaaction. tbe labor conditions iiipoeed under section ' 1347 

preserve conditions aad agreeaenta In the context of tne 

anthorised tranaaction. 

toploye.a adversely affected by th . traneaction aay r e c . i v . 

benefit, uad.r tn. prot .ct lv . cenditiona and und.r p r . - . x i « t i n g 

agr . .a .nt . to th . .xt .nt taoa. banaflta tre not pyraaided. I f 

our approval of a tranaaction did not include autherity for tha 

rail.-oada tc aake neeeaaary changea in working co.ndltione, sub­

ject to payaent af apacifi .d b .n . f l t s . our Juriadicilen to 

approv. tranaaction. r . q u i r l M change, af the working toaditians 

of any eaployees would be substantially nu l l i f i ed . Such a result 

would be clearly contrary to congresticnal i.ntsat. Tae l i scua-

sion of t.his point in Brotherhood of Loe. I n . . . suars. at 430-', 

iS persuasive and we conclude that thia reasoning is unafr*cted 

by the enaetaent af tae 4-R Act. 

SuBoortin. Plniings. Petitionera argue t.hat even i f tfce 

Coaaiaaion haa Juriadiction to txempx th. transactions .'roa :h. 

P.LA. w. r a i l . d ts dc ao m thia proc.^dicg. ^l^th.r, ;hey erguo 

teat w. bay. aot att.apt.d to r.eosciie t.-.. d.eiaian with ta . 

p c l l c i . a of tbe RLA ner aade any rinding, aupporting an exeeptisr. 

fraa tne RLA-

- 6 -
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Docket :to. 30.COO (Sub-Ho. 25) (Ni:r-25). OROW , application 

providad: "Rio Grande a.y, at lta option, . i . e t to wi-ploy i ta 

own crew, rar th. aovw.at of i t . t r a i n . , locoaotiv.. and ear. to 

pointa on or ov.r th. -olat Traek »ropo..d agra.a.nt 

S.etion 6(c)(7}, DFOW trackag. right, application, Pinane. Lock.t 

So, 30.OCO rsub-!»e. 18) (DRGW-a). T h . r . f o r . . in January 196-. 

over a aonth e . far. the eoaa.ncea.nt af b.arlnga. a l l parti .a had 

netia. tnat th . r.aponaiv. trackage right . applie«»ta aought 

autbority to perfora operationa using tneir awn crew.. 

On ?.bruary 20. ;9ei, DHOW and .HCT fUed their verified 

atateaenta in rapport of t h . i r r . . p « n . l y . .ppUeation.. t h . . . 

3tat.a.nta further aake clear the poaition of tho.. earr l . ra 

that, i r th . lr application. w.re approved, tb.y would have tn. 

right to coaduct trackag. right, operation, using t h . i r ova 

crew,, -or e x « i p i . . D R G V . mde.,ce atat.d; - I f our trackag. 

.-ight. application, are grant.d, both ov.r VPf,/ and KP, w. 

^-.ticipat. that a fewer .nuab.r of « p l c y . . . wTll b. dl .plac.d. or 

« r.duetioa of '76 Jot. as oppo.«l t , J50 Job, i f t h . . . 

•pplicationa s r . aot granted." 7 . r i f i . d Stat.a.nt of A.B. Nane. 

»t '5. ".KT't evld.nc* ,tat*d: "Th. j. . j . c t . d po.iticn impact, 

snown or Exhibit 4 fto th. trackag. right, application.] r . f l . c t 

aur d.t.raination of th . nuab.r of position, that would b. 

cr .a t .d , . l i a ina t .d ar t r a n . f . r r . d . or tn. otb.r a f f . c t . of ,ucn 

actions du. to th. acquisition of trackag. r ight . . Cur 

deteramation. wtrt baa.d priaarily on tb. . s s . n t i a l provisions 

th. applicabl. laber agr.ea.nt. and con.ultatlon with oth.r 

carrier o f f i c . r s . " r . r l f i . d S t a t . . . . „ t of Ha.-old «. Hack.r, at 

4'' Th* application for tracka*. - L n r * rvmr -1.- v 
.-.ailroad Coapa-ny was suos.qS^^Iy wf^Sr^w' = 

- 9 
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2. T h . . . v . r i f i t d . t a t . a . n r , e l .ar iy i .aonatrat. tae intent of 

« T and DRGW to operate using their own crew.. a a t . . . a . n t . 

ef labor iapact. aak. no a.ntion of aay poe. ibi l i ty of a?-M? 

•aploy. . . having any right ta p .rfor , tb. propo..d op.rationa. 

Duriag th. courae of haaringa m theae proc.dinga. DRGW and 

HICT witn.aa.s Banc, and Eack.r v . r . crass-.xaainwl on tb. t . . t i -

aony m tb. ir v.rlflot' 8tat.B.ats. Ifo labor party e.-oaa-.xaam.d 

f r . Hack.r. Stt Tranacript, ?ir.aac. Dock.t ."a. 30,000. 

3 i fure» t .d H.aring, J-oa. 23, '961. at 3398-34-7. Thus. Nr. 

Hack.r'a teatiaony regarding labor iapact on Nr? eaplayees as a 

result of approval of the proposed trackag. righta operationa 

stands la the record withauf qualif ication. 

Rr. Nance waa erssa-exaamed by various part i . s , including 

tnv. Cnder aroaa-exaainatlon by counael for tTP-Nr. Nr. Nance 

t . a t i f l a d that ORGV was willing to n.gatlat. with aP-«P r.garding 

w n c . er.w. would a.rfora opsrations. tranacript. Jinane. Dock.t 

Bs. 30.OOC. Jun. 23. '981. at 8472-3. E . t . a t i f l . d that "aa 

t h . . . trackage right, ar . granted to ua we ar . will ing to alt 

cswr. and wo.-k aut any kind of trztnt,emmnt you [UP-N?] want.- at 

5433. e l t c t t t at 8449-50. »r. Hanc.'j t.stiaony c l . a r l y atat.a 

that th. d.ciaioc whether te use :rr-NP or DRGW crews would oe a 

aat t .r aol . iy withm the discreticn of the awtag.a.nt. of th . 

rai lroads. At ao point do., h. i.ndicat. that crp-«? eaploy.. . 

would hav. any right to partlc lpat . la tn. d.cision-aaki.ng 

p r o c a . 

.'ollowing croaa-exaamatisn by applicanta, t.ne later parties 

had tae opportunity to cross-exacinc .rr. Sance. 2LE i i a act 

question hi«. Counsel for ffTU's cross-exaainatlon iealt 

exclusively with Nr. Sance's prsjectic.n of tae lapac: or t.ne 

- -0 
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th . t . r a . of s.etion "34' iMunlzlng an approv.d< 

transaction froa any oth.r laws a r . a . l f - . x . eut i r^ and'th.r. 1. 

no a..d for ua . x p r . . s l y to ord.r or to d .e lar . tbat a e a r r i . r i . 

ap .c i f icaHy r . l l . v . d froa e.rtaln r . s t r a m t s . Set Broth.rhood 

of Loc. E3^_. supra, citing Chieago, St. P.. N. db 0. 9j. 

295 I . C . C . 696. at 4«2 (1958). 

In svaluatlng a transaction uad.r th. e r l t . r i a af 49 U.s .c . 

11344, w. aust consid.r tb. pol ic l . s of s tatut . . oth.r than th . 

Int .ratat . Coaa.rc. Act to tb. aztent tbat thoae pol ic l . s a r . 

r . L v a n t to tb. d.t.ra.iaatlon of wb.th.r a propo.al t . conaiat.nt 

with th. jnibUe l n t . r . . t . Por ctaapl . , , h . public I n t . r . s t 

.valuation aust includ. consid.ration of tb-. p o U c l . . of t!i« 

antitrust law,. Set .NcL.an Truekin. c« . v. Cnit.d S t a t . . . ;2i 

O.S. 67 , 87 (104^). 

Wbil. tn. RLA. I l k . tb. aatltniat lawa. .abodi . , c .r ta in 

public polie- coaald.ratlons. tb . Xnt .rstat . Coaa.rc. Act also 

apecirie, that th. m t . r . a t . of aXf.ct.d . . p l o y . . . auat b« 

conaid.r.d. In t h . . . proc.d'nga w. gay. f u U consideration tn 

t t . iapact of consolidation oa raiiroaa wploy . . . m 

%eeordane. with our . . tabUshsd p o l i c l . s . 366 I . C . C . 618-22. 

th . r.eord ia t h . . . proc.di.ngs is devoid of any sugg.ation 

:̂y 3L2. tru. or any oth.r party tbat th . approval of th . r. .pon-

s i v . trackag. right, application., .ubj .c t to tb. usual labor 

prot .ct iv . condition., would b. m any way Inconsist.nt witn th . 

pol i d . , of t h . a u . In t h . . . c ircua. tanc . . . v. can find no 

a . n t m TSV't argua.nt that w. laprop.rly railwl ta r . cor .c l l . 

:."!. pol ic l . s of t ij . SLA with our d .cu ion . 
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labor Condition.. ? . t i t i o n . r . eoot.nd that op.ration. by 

the trackag. right, t.nants, using their own er.w*. ov.r TP-NP 

l l n . . would eonstitut. a unUat .ral chang'. m working condition, 

for trP-N? .aploy.*. in violation of tb. .fV-BN and JTew Tork Dock 

ccaditlons. th.y furth.r cont.nd tbat t b . . . er.w aaaigna.nt dia-

put. . ar . labor iaauea la which the Coaaiaaion sbouii not be 

invclve.1. As previously Jiscuased, the standard labor conditions 

do net freese working conditions which aust be altered to 

lapleaeat an approved transaction, the record m these pro­

ceeding, strongly supports tbe conclusion that the approved 

trackag. rights operation, a r . not Inconslst.nt with tb. t . r a . oi 

any c o l l . e t i v . bargaining agr.ra.nta or of the lapoaed labor 

eondltiona. 

BLE. CTU, aad varloua otb.r railway labor organlsationa • 

participated m tbeae proceedinga, and nene aade any arguaent ar 

preaented any evidence that the reaponaive trackage rignta pro­

poaala would violate any applicable labor agrera.nts. i^ath.r, 

th . r.cord .upporta tne eonelusiaa that the trackage rights 

operations, usi.-.g the teoaata' crews, cauld b« lapleae.nted â  

2cpravod without raising any dispute over crew aasignatots 

betveen th. n p l o y . . . of d l f f . r . n t rai lroad. . 

Tb. r. .ponsiv. trackag. ngnt . application, in t b . . . 

preceding, wsrf f i l . d in January 1981, and m aeeordanc. witn 

r.gulation.. includ.d propossd trackag. right. agr . .a .nt , which 

s p . c l f i . d th. op.rating conditions far tb. trackag. rigatn. Th. 

agr.ea.nt m .NKT'. teplieation . p . e i f l . d : "Nrt, with i t . own 

.ap loy . . . . and its sole cost and « p . n . . , shal l op.rat. i ts 

.ngm. . . car . and tra in , on and along Joint Track." . ' roped 

agr. .a.nt S.etion 5. ."OCT trackag. rig.hts application. ?iaance 

8 -
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priaary tranaaction. on DRGV'. . ap loy . . . . No qu.ationa war. 

asked r.gardiag DRGW*. aaaaaaaant of th . labor lepacta of i ta 

aought r . .pon. iv . trackag. righta. tranacript at 8555-*?. 

BLE and CtO aubaittad r / id .ne . and pr.B.nt.d witn.s .e . in 

opposition ta th. r.sponsiv. trackag. rigats applications. 

Nown.r. ia t h . . . .v id .c t iary pr.s.ntations did tb . labor p a r t i . , 

i-ndieate ttat 0?-i«? .aploye.s woald bav. a right to participat. 

tn tb. . . l . c t l a n of which ra i l road' , crewa would p.rfo.-a trackag. 

right, op.rationa. 

On July 3. 1981. BLE aubaittad th . v . r i f l . d statsa.nt of 

Edaund C. Baek.r la opposition to trackag. right, ov.r UP l i n . . . 

Prepared Stat.a.nt 3L2-1. . n t . r . d Into .vld.ne. as BLE-H(VS)-2. 

«r. 3.:k*r not.d that tba trackag. righta applicanta intended to 

perfora operationa uaing t a . l r own er.ws. H. t . 8 t i f i . d ttat 

granting th. re.ponaiv. appllcatiana "would hav. an adv.ra. 

• f f . c t on th . . n g i n . . r . curr.ntly oandling th. t ra f f i c r . e . i v . d 

froa and d . i i v . r . d to tat .Nl..ouri-ICanaas-t.xa. Railroad at 

Xansas City [and] . . . ic would b. safe to say t.hat .no 1 . . . than 

two hundr..l-.ixty {260} .ngme.r . would b. aff .et .d du. to tn. 

r i p s l . . r f . c t . . . . " 3LI-H(V8) 2, at 4. Th. v . r i f l . d . ta t .a .n t 

do.s not .ugg.st that Z? .ngitt. .rs would hav. any prot.etion froa 

theae adverse esnsequ.ncws under an^ c a l l . c t i v . bargaining agr . . -

a.nt, ar th. TiLA. ?artb .r . on era. .- .xaaination. Nr. 3.ck.r did 

not m d i i s t . that ap . n g l n . . r , would hav. ar.y right to par t l c l ­

pat. m trae.-Ag. righta work fore. . . l . c t i o n . Rath.r. h. t . a t i -

f i .d that engin..r3 would b. adv.raely affected by approval of 

the reaponaive appl lc t iona . Trwiaeript, at '2,974-8'. .-veptaxoer 

'5, -98'. 
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On August 31. '98'. the partiaa ideailfi.d as 7anoua Ubor 

Organitatioaa, lael'odlng T n . aubaittad v .r l f l .d . tatM.at. 

(VI0-a(?S;-2). R«pr.. .ntatiy.. af iTTU provid.d v . n f i . d arat.-

aaata includai ir. rLC-E(VS)-2. Ron. of the.. .taxM.nt.. 

howavtr, contain t.stiaony aupporting eh* asaartioa that 7P-H? 

tmfloyeea would hav. aay right to partlclpat* in th* trackag* 

righta cr*v sclactice process. 

riaaliy, in tbsir poat-h«arlag briafa naitbar tJ-tJ nor SL2 

aada any arr̂ aaenta or cite any evid.ne. in aupport of tb. poai-

tians thaj now advooata. tb. brl .f for Tarioua Labor Organiaa-

tlaca, in its statsa.nt of facts, eit.s Nr. lane.'a t..tiaony 

r.garding Iwor iapact of th. conaoiidation. with and without 

approval of DROW'a trackag. right, application. Thus. tn. brief 

f l l .d on b.haif of trtV aeeepts labor iapact .vld.ne* which 

aasua.. that trackage rights oparatioaa would b. p*rfora.d by tb. 

t.aant uaing lta own craws. BLE'a brl .f do*s net discuss tb. 

labor lapacta af tb. r.aponaiv. trackagi rigbta. Rath.r. it 

a .r . ly sait r . f . r .nc . to BLE-H (75)-2 on that point. Thus, th* 

rscord conteir.s no .vid.ne. to support th. cont.ntian of TTC and 

BLE that trr-N? .aploy..s .hav. rights und.r col3.etiv. bargami.ng 

agr..D.nts to participat. i.-. ch« trackag* rights er*w s*l.etioa 

proc.as. 

furth.r, p«ttt ian.r, ' arroa.nt r.garding th. all.ged 

uaiiat.ral chaag. of working conditions alseharaet.riz.s th. 

natur. of tb. trackag. rights spsratlons. BLE aad Utu bav. cit.d 

d.eisions such as St. Louis Soutnw.st.rn .̂ y. Co. v. 3rath. of 

Railroad Sifttlamr.. fS5 7.2d 987 (lOth Cir. '98') for t.n. 

prspo.ition that railroad, cannot transfer or contract -.ut work 

which, under coilectiv. ba.-gainmg i^reeaents and by cuatois. i , 

- 12 -
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to b. don. by tb. lr w . a p l o y . . . . T h . . . d .c i . lon . a r . not 

r . l .vant with r . .p .c t to th. trackag. right, er.w assiigr^asnt. m 

1. .U. b . r . . W. approv.d th. NT? ana DRGV trackag. right, appli­

cation, to aa . l iorat . certain antlcoap.t lt lv. iapact. of th . 

tIP-NP consolidation. Those trackag. rights operation, win b. 

conductod in coap.tltlan with JP-NP op.rationa. NXT and DRGV 

wi l l b. handling traf f ic far th . l r own accounts not for CP-K?. 

CrP-NP has aet transf .rr .d or eantract.d ant aay work by agr.eing 

to tb. trackag. rlg.»-.ta as a condition to th. consolid. tion. 

BLE and UTJT both cont.nd tbat our dMi. ian d.nyiag B I S ' . 

p.t i t ion for c lar i f icat ion is inconslst.nt wn.th our g.n.ral 

policy of not injecti-ng the Coaaia.ioa into labar disput.s. In 

support, patition.rs c i t . ^manc. Doek.t No. 25046. m i a o i s 

C.ntral Guir R. Co.-Tracka^. Ri^tht.-Ov.r Chicar= * T.N. Ry. Co. 

(not printed). . . r v . d P.oruary 22, 1977 and Pinanc. toeket 3o. 

C^ '̂-o Terainal Railroad Co-Traeka.e Riant. Ex.aatior-

I l l l n o n C.G. R. Co. (not prlnt .d) , . . r v . d Nay 17, 1983. 

In I l l i n o i s C.ntral Gulf, th. Coaaission approv.0 a trackag. 

right, sgr.sa.nt which includ.d a prevision tbat th. trackag. 

rights t.nant would p.rrora op.ration. using i ts •>wn crew,. DTU 

f l l . d a petition for r*consld.ratian aaa.rtlng that th. 

Coaaission had no authority to lapoa. a craw a.aigna.Bt condition 

and r.qu..xing that th. eondition b. r « s v . d . th. Coaaiaaion. 

Clviaion 3, dlsclssed the petition for reconaiderition finding 

that the erew aaaignaant proviaion of the agreeaent waa not a 

condition laaoaed by the Coaaiaaion pursuant to t.-.e aection af 

the r n t . r s t a t . Coaa.ree Act now cod i f i . l as 40 o.S.C. 11347. 

Rat.n.r, t.n. provision was a n.gotiat.d agr . . . .n t b.iw..n th. 

15 -
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railroads. Th. provision waa approv.d (and thus laaunis.d i t 

froa a l l oth.r law.) b.eaus. i t would hav. ac adv.ra. tranaporta­

tlon a f f . c ta . Th. Dlvl.ion aotod that th . R.vi.w Soard, in 

approving tb. trackag. rights, d«c l ia .d juriadiction over a l l 

other subject aattara and tha Dlvlaien concluded that th. 

Cbaaiaslon has no Jurisdictlan ta iapos* or to r*aov* cr*w 

aasignaent pravialons. 

ITTtr and BIZ ask us ror tbe saa. r . l i . f th* Caaaia.ion 

d.nl.d m I l l i n o i a C.ntral Gulf, th. Coaai..lon haa tb. pow.r to 

approv. (and to laaunis. froa otb.r lawa) er.w aaaigna.nt 

proviaiona in trackag. right* agr. .a.nt*. T h . . . proviaiona «r* 

not labor eondltiona and cannot b. r.aoved or aoeif i .d m tn. 

aann.r applicable to labor c i.idltiona. 

In Cairo terainal . the involved railroada aougat an 

exeaptlon for a propoaed trackage rigtta agreeaent. The agre.-

a.nt contam.d a proviaion regarding which e a r n . r ' j Mploy . . . 

would p.rfara th. trackag. right, op.rationa. OTV prot.st.d tho 

exeaptlon r .qu. . t and r.qu.atad t.hat the Coaaiaaion expr.anly 

dlaciala jurladietien aver the crew asslgnae-t provision. CTT:'* 

arguaent was not considered because tbe Coaaission'a action :n 

that proceeding w.a ba..d on 49 a .S .C. '0505, not or 49 tT.S.C. 

'1344 r . lat ing ta approval of trackag. rigbta agr. .a .nt*. Th. 

d.cl . lon r.ot.d, how.v.r, that "Cr.w asslgna.nt provt.ios. la 

trackag. rights agra.a.nt. are -/ithln t h i . Coaa...-.on's »ubj.ct 

aatt .r jurisdiction to th . .xt .nt th.y r . l a t* ta th . tran.porta­

tion . f f . c t s of th. propos.d transaction." Slip op., at 8. 

- ' 4 -



?lnanc. Dock.t No. 30,000 (Sub-No. *8) .t al. 

Trackag. righta agr.M.nta ar. oaasld.r.d uad.r tk. erlt.ria 
I 

ot 49 U.S.C. "344 and if thoa. er l t .r ia ar. a.t, th. agr..a.rt 

i . approv.d. the approval confer, a.lf-.x.cutlog laattnlty on all 

aat.nal t . ra . of th. agr.M.nt froa all othar law to the extant 

neeeaaary to paralt lapl.a.ntation of th. agreeaent. to tb* 

extent eaploye.a are adveraely aff.et.d by the tranaaction th.y 

ar. *ntitl.d to b.n.flta undar tba eonditions lapoaed pursuant to 
49 O.S.C. 113*7. 

proviaiona of trackage rigbta agrew.nts dsslgnating waiuh 

earr i .r ' . Mploy... will p.rfoia traekag. right, operations ar. 

aat.rial term, of th. agr.n.nt and aay b. laplm.nt.d witbout 

any otb.r approval. Purth.r. th. agr.M.nt is .x.aptad froa any 

r.quireaent. of law tbat eould fr'istrat. lapl.a.ntation of th. 

traekag. rights agr..a.nt as approv.d. including th. er.w 

as.igna.nt proviaion. 

thia action will not aignificantly affect cither tta quality 

of the huaan enviranaent or energy eonauaptlon. 

It la erdered: 

1. the p«titiona of 5LE and 7TU for recansldcra*ion are 

d e a i . d . 

2. thia daelalon ahall ba eff.ctiv. on tta. datu it i . 

aer'ed. 

By the Coaaiaaion. Chairnan Taylor, Vic* Chalraun Starract, 

CoaBiaaicncra Andre and Sradiaon. 

(SEAL) 
Agatba L. Nargenovlch 

Secretary 

•5 -
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, 359 F.2d 994 (D.C. Cir. 
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he be given any more 
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appropriate for the Commission, the Courts, and Zola if there is a prior 
predicate of administrative findings such as those made herein. 

In the end this matter is a simple one which is made difficult only 
by the amazing ability of Zola to stretch adverse facts and sî jplc leg^ 
doctrme into an elaborate self-serving maze. In my opinion he must 
assume responsibility for the uninterrupted perpetuation of AAACon and 
must be ordered to cease and desist so that the Commission's termination 
of AAACon finally may be accomplished. 

RNDINGS AND ORDER 

Ralph J. Zola intentionally and vsillfuUy evaded the effect of the 
Commission's August 1984 revocation order (affirmed by the U S Court 
of Appeals for the District of Columbia on June 12, 1986) by purchasing 
the Commission license of a motor carrier NATCO, and continuing the 
AAACon operations. Zola's actions and intentions in acquiring NATCO 
were solely for the purpose of continuing the AAACon operations which 
ttus Commission ordered terminated in August 1984. NATCO also is in 
wilful violation of the revocation order. The only effective remedial device 
IS the extinguishment of the Zola/NATCO/AC subterfuge through an order 
revokmg NATCO's operating authority (No. MC-162160. North .Amencan 
Transpon Company, Inc.) and directing Zola to cease and desist from 
engaginĝ  directly or indirectly, b any for-hire transportauon activities 
within the Commission's jurisdiclion. Therefore, the motor carrier 
operatmg authority of NATCO in No. MC-162160 is revoked. Zola is 
prohibited from engaging cif.her directly or indirectly in iransportation 
activities withm the junsdiaion of the Commission. The Commission upon 
a petition or application by Ilola, may remove tbii prohibition in whol-or 
m part upon «/inkling that it is no longer necessary. Such aoion shaU not 
be unreasonably withhrld.̂  

By the Commission, Paul S. Cross, Administrative Law Judge. 

' For Miue ihown, any discreiionaiy adminittrative prohibition m.y be nmoval The 
order^xpliciy „o,« .he po«,b.l„y. bu. .hould no. be ^cwtd as .n clu^mcT^nS^ 

4 I.CC 2d 
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HNANCE DOCKET NO. 29430 (SUB-NO. 20) 

NORFOLK SOUTHERN CORPORATION-CONTROL--
NORFOLK AND WESTERN RAILWAY COMPANT AND 

SOUTHERN RAILWAY COMPANY 

Deculed May 24, 1988 

Affimied the decuion and award in Norfolk and Western Railway Company, Southem Railway 
Company, atid Amencan Twm Dtspatachers Association. 

BY THE COMMISSION: 
The American Train Dispatchers Association (ATDA) seeks review 

of an arbitration panel's decision and award in Norfolk and Westem Railway 
Company, Southem Railway Company, and Amencan Train Dispatchers 
Association, (Harris, May 19, 1987) ('referee's award"). Norfolk and 
Westem Railway Company (N&W) and Southem Railway Company 
(Southern) filed a joint reply. ATDA mvokes our ju.-isdiction to review the 
referee's award under the standards announced in Chicago & Nonh Western 
Tptn. Co -Abandonment, 3 I.C.C.2d 729 (1987) (the so called Lace Cunain 
decision). The carriers agree that we have jurisdiction but urge that the 
arbitration dedsion be affirmed. 

We are accepting adirinistrative review of this iirbitration decision 
because it involves a dispute under the labor protective conditions imposed 
m Norfolk Southern Corp.-Control-.Norfolk &. W. Ry Co., 366 I.C.C 173 
(1982) {Norfolk Southem Control), and raises significant issues of general 

4 I.CC2d 
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importance regarding the interpretation of those conditions.' See Lace 
Cunain, supra. 

Lace Curtain essentially adopted the standard enunciated by the 
Supreme Court in the so-called Steelworkers Trilogy.' In reviewing arbitral 
resolutions of disputes arising under collective bargaining agreements 
courts do not vacate awards because of substantive mistake unless there is 
egregious error, the award faiU lo draw its essence from the collective 
bargaming agreement, or 'he arbitrator exceeds the specific contract limits 
on his authority. Loveless v. Eastem Airlines, Inc., 681 F.2d L272. L275-76 
(llth Cir. 1982). We adopted simUar stand^ds. 

BACKGROUND 

M I w i^^u" Southem Control, this Commission authorized 
Norfolk Southern Corporation (NS) to acquire control of the separate 
raiiroad systems of N&W and Southern under 49 U.S.C. § irw^ c^biect 
to the employee protective conditions in New York Dock Ry. - Contml -

l ^ ^ s i Z " " ' ^.^-^u- ^ ^'^^ ^^'^ York Dock). On September 
12, 1986, N&W and Southen .uUfied ATDA that thev intended to 
coordinate N&Ws "distribution of power" work from an N&W facility in 
Roanoke. VA, to a Southern facility in AUanta, GA. Distribution of power 
A, wVw .u " ^ ' ^ . " i °J locomotives to particular locations and trains, 
^cnrt • ^ o ^ ' ' p e r f o r m e d by Systems Operations Control 
(SOC) supervisors who are represented by ATDA in a coUective bargaining 
agreement with N&W.' Under the carriers' coordination plan, the N&W 

review ,he art,..™„on awart It tubmit.ed a corrected filine on January U 19K i l l 
^ m e „ replied on January 26, 1988 •p.e supplement a appa'remly .mendej;» S w S 
he award ha, po,e„,«.ly w,der ram.fic.on, .han .he .n*u"dispute and "blmg 

"eT;r r.̂  tv̂ rc;̂ ):!̂ "̂"""-'̂  '"̂  ""-̂  
We need not addres this matter further, becai.ie appear* .ha. even if an adveru. 

ction h« occurr l̂. „ a wtiolly unrelated to .he .nsu„, d .sp^ Thc p ^ t p ^ r r T l 
for pe.mooen ,o ,ubm.. such additional dispute, .o .rti.ra.ion, where .h^^n i T ^ ^ 
on iheir own ments on a complete record. ^ i«ofvea 
W ^ T r ^ i r J r ^ " ' H " ^ ' " . Co.. 363 U.S. 564 (i960), Unued Sieelworiien v 

P I , . . V L " ^ ' <=̂ t̂P. tni St Loutt Rjilroad Company (the Nickel 
.nclud.„T.T«T^ N * ^ - . 0 mume .11 ihe Nickel PU.e'̂ .bor eL\«cu 

i r J ^ " T / ' / / r ' ^ ° " 2, 1968. the N..K>o.l R.,1 A d S nem 
Boart in Awart No. 16356 susiained ATDA's claim th.. the newly esublishTNftW 

(coniinuec.) 

4 I.CCid 
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work would be centralized into tbe Southern Railwav Control Center which 
ZTl/t /c '«P°'"*''= distribution of power for the entire combined 
N&W/Southem System. The work would be performed by Southern s 
Supcnntendents of Transportation (ST), who historically have been 
considered as management employees and as such would not be subject to 
a ojllcctivc bargaining agreement. In a proposed implementing agreement, 
N&W and Southem offered the SOC supervisors the opportunity to foUow 
their w'ork by granting them first consideration for new ST positions to be 
I'hrN&W '̂̂  "̂ "̂̂  P '̂̂  ^ '̂̂  SOC positions on 

It is the intent of tbe carriers ultimately to distribute locomotive 
power throughout the combmed system witbout regard to the historical 
erntonal division, generally north-south, between N&W and Southern 

Instead power distribution functions would be aligned along an assertedlv 
more cffiaent east-west division of the combined system This v.iU permit 
substanual cost savmgs because fewer locomotives wiU be needed and the 
remaming locomotives can be used more efficiently. Moreover the 
echno ogy and procedures at Southern's Railway Control Center differ 

from N&^s m that Southern STs have computer access to other divisions 
whereas the N&W SOC supervisors produce mtemal mfomiation that is 
displayed on a board located at the center. Thus, while N&W's SOC 
supervisors were given first consideration for the new jobs, the carriers have 
been unwUUng to assign the transferred SOC supervisors the same duties 
and territorial rcsponsibilitv they had on the N&W 

Norfo^-^til!"^ '^"i coordination was a part of the 
A T n l f T ^ T " ? ' '""^^"'O"- earners opened negotiations with 
ATDA under Article I, section 4 of New York Dock m an effort to reach 

L T . r . ' f r w u P ' ' ^ ' ' ' ^ ^ ' ' ^ ^ ' ^ ' ^ ' ^ " " ' " ' A^'" negotiations proved 
unsuccessful, Oie camers mvoked mandatory arbitration. A three-member 
p^el was selected, and a hearing held before neutral referee' The 
releree s award found (organization member Mahoney dissenting) that the 
rans er was authorized by this Commission m Norfolk Southem M 

the arbitral issue was the proper applicauon of A'.K York Dock standards,' 

'(...continued) 

J'^^wTodTTOrex^cd'^le 'm^^^^ .Headmen, Consê uen.ly, on 
th.1 Uie dutnbu.ion of ««er bv ^ t ^ . memorandum of agreement wh.ch recognued 

b . r ^ n . n g . X e n . ^ . ^ N / w ' ^ n V A ? ? ) ^ ^ 
1979, IS s.ill in forte Ii is no. . J ^ r , ! X 1? • P ^ m f U excoj.ed in 

.he î:̂ .̂':;̂ ::'.':::--̂ ^^^^ (NMB) ŵen 
4 I .CCM 
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and /Vrtide 1, section 4 of New York Dock empowers the arbitral panel to 
modify existing collective bargaining agreements or to approve the transfer 
of wcrk from a location subject to an agreement to a location where no 
agreement will apply. Accordingly, a revised implementing agreement 
submitted by the carriers (which granted SOC supervisors consideration, but 
DO pnî .rity, for ST jobs) was placed in cff xt.' 

In Fmb.nce Docket No. 29430 (Sub- ô. 20), Norfolk Southem Corp.-
-Control-Norfolk & W. Ry. Co. (not printed), served June 10, 1987, we 
denied ATDA's petition to stay the referee's award. Subsequently, the 
carriers effected thr coordination of work and offered Southern ST 
positions to all nine active and three furioughed N&W SOC supervisors. 
Nme of the twelve accepted and are now so employed; two declined and 
one retired. There were no displacements of other employees. 

DISCUSSION AND CONCLUSIONS 

Article 1, section 2 of New York Dock requires that coUective 
bargaining rights be preserved in a § 11343 transaction. Also, the Railway 
Labor Act (RLA) contains extended dispute resolution procedures and 
prokibits any unilateral change in rates of pay, rules, or working conditions 
during pendency of those procedures. However, Article I, section 4 of New 
York Dock provides for compulsory, bmding arbitration of disputes. It has 
long been the Commission's view that private collective bargaining 
agreements and RLA provisions must give way to the Commission-
mandated procedures of section 4 when parties are unable to agree on 
changes in working conditions required to implement a transaction 
authorized by the Commission.* Absent such a resolution, the intent of 
Congress that Commission-authorized transactions be consummated and . 
fully implemented might never be realized. Moreover, 49 U.S.C. § 11341(a) 
exempts from otber law a carrier participating in a § 11343 transaction as; 
necessary to carry out the transaction. 

ATDA argues first that: (1) the transfer of locomotive distribution 
functions from Roanoke to Atlanta was in violation of the RLA, and the 
arbitration panel's authorization of the transfer was in excess of its 
jurisdiclion; and (2) the Commission's approval of NS's control of N&W 

The carrier*' onginal propcwed agrtemen. and ATDA's proposed agreement were 
rejected ts going beyond .he .erms of New York Dock, and .he panies were thus pven 14 
days .0 nego.ia.e revisioas to Ute adopted agreement 

* 7>e panel notes (a. 14) .ha. .he arbi.ra.ion panel wms created under the Netv York 
Dock condi.KMS and then tu.es. 'lAJs a creature of the ICC, thu panel is bound to the ICC 
view.' We agree. 

4 I CC2d 
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and Southern did not exempt the carriers from the RLA in regard to the 
subject transfer because (a) the coordination of locomotive distribution is 
not a transaction subjea to approval by the Commission, and (b) the 
transfer was not specifically mentioned, and thus was not exempted, in the 
Commission's authorization in Norfolk Southem Control. 

In our June 10th stay decision, we rejected this line of argument. We 
found that the arbitration panel's jurisdiction over the transfer stems from 
the Commission's jurisdiction over the control transaction. Tbe transfer is 
not subject to the RLA because the Commission, m Norfolk Southem 
Control, authorized the coordination of N&W and Southern under NS. 

- subject to New York Dock. Tbe mandatory arbitration provisions of New 
York Dock take precedence over the RLA dispute resolution procedures in 
transactions approved by this CommLssion because, as we stated at 6-7 in 
Finance Docket .No. 30532, Maine Central R.R. Co. et ai • Exemption from 
49 U.S.C. §§ 11342 and 11343 (not printed), served September 13, 1985 
{Main Central) (quoted in the referee's award at 12): 

It u the Commission orter, not RLA or (lhe Washington Job Proienion Agreemeni 
of 1936) that u to govern employee-management relations in connection with the approvxd 
transaction Such a result is essential if transactions approved by us are not lo be subjected 
to the nsk or non-consummation u a result of .he inability of the parties to agree on new 
collecirve bargaining agreements effecting changes in working conditions necessary to 
implement those transactions • * • . Since there ts no mechanism (in RL\) for insunng that 
the parties w,ll amve at agreemeni, there can be no assurance that the approved transaction 
will ever be effected 

Similarly, there can be no assurance that post-consummation 
coordinations contemplated as part of the transaction could ever be 
accomplished if RLA dispute resolution mechanisms were followed. Thus, 
the panel correctly found (referee's award at 12-14) that terms of the 
Commission's order, and specifically tbe compulsory, binding arbitration 
required by Article I, section 4 of New York Dock, took precedence over 
RLA procedures whether asserted independently or based on existing 
collective bargaining agreements. Maine Central, supra, at 6-7. Moreover, 
an action taken under our control authorization is immunized from 
con.Oicting laws by § lL341(a). Brotherhood of Loc. Eng v. Chicago &. North 
Westem Ry., 314 F.2d 424 (8th Cir. 1963). The proposed transfer, although 
not specifically mentioned in Noiolk Southem Control, is one of the future 
coordinations and public benefits expected to flow from, and is therefore 
part of, the control transaction that we approved. Indeed, the arbitration 
panel found tbat coordination of locomotive power is precisely the type of 
action that mighl reasonably be expected to How from the Mntrol 
transaction. See referee's award at 10-11....The carriers do lot di'.agree. 
The arbitration panel, citing Maine Central, correctly exercised its 

4 I.C.C2d 
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jurisdiction over the dispute arising from the transfer. See Brotherhood of 
Loc. Eng. V. Chicago & North Westem Ry., supra; compare Uniied Transp. 
Union v. Norfo'k & Westem Ry.. 822 F.2d 1114 (D.C. Cir. 1987). 

Nor does the collective bargaining agreement betwc:n N&W and 
ATDA impair the panel's jurisdiction to authorize the transfer. See Maine 
Central, supra, at 6-7 n.ll (rejecting argument that the preservation of 
coUective bargaining rights and agreements in Article I, section 2 of the 
New York Dock somehow displaced the Article I, section 4 mechanism for 
resolving disputes). See also. Brotherhood of Loc. Eng. v. ICC, 808 F.2d 
Li:70, 1576-78 (D.C. Cir. 1987) (collecti\; bargaining rights normally 
preserved pursuant to Commission-imposed labor protection conditions 
muSi give way to permit consummation of a Commission-approved 
transaction despite unilateral management change of working cone itions.) 
Moreovv-.r, in Finance Docket No. 30,000 (Sub-No. 18), Denver and R. G. 
W. R.R. Co.-Truckage Rights-Missouri P. R.R. Co. Between Pueblo, CO -nd 
Kansas (Aty, MO, et al. (not printed), served October 25, 1983, rev d sub 
nom. Br Hherhood of Loc. Engineers v. ICC, 761 F.2d 714 (D.C. Cir. 1985), 
rev d jn olher grounds. 482 U.S. 270, 107 S.Q. 2360 (1987), cert, den., 482 
U.S. 927, 107 S. Q. 3209 (1987) (DRGW), we found that: 

As UTU notes, sundart protection conditions generally preserve working 
conditions and collective barpinmg agreemenu The terms of .ho»e conditions, however, 
mus. be read in conjunction with our decision au.horuing the Involved .ransaction and .he 
underlying suiu.ory scheme. To .he enen. .hat ensting work conditions and eollectwe 
bargaining agreemenu conflin wi.h a transaction which we have approved, those condi.ions 
and agreemenu must pve way lo the implementation of the .ransacttoo. The labor 
wnditions impow-J under (49 U S.C) | 11347 preserve conditions and agreemenu in .he 
context of the ai ihorizcd transanion. 

ATDA further contends that, even if the arbitration panel had 
authority to override the collective bargaining agreement and the RLA, il 
should not have done so. Assraedly, the transfer of power distribution 
work to Atlanta could have been effected without abrogating the SOC 
supervisors' collective bargaining and ontract rights, because the 
continuation of those rights would not create a 'risk of non consummation.* 
See Maine Central, supra. The jobs could simply be transferred subject to 
the collective bargaining agreement. ATDA notes thai ihe a/'oiiration 
panel made no factual finding that abrogation of the agreement was 
necessarj- to the transfer, much less to the ultimate conuol transaction. 
Rather, the referee's award simpiy slates (id. at 15): "It is dear lhat if the 
employees who are moved to Atlanta are consolidated with the present 
Atlanta employees, the present collective bargaining agreemeni between 
N&W and ATDA may not be carried along • • • ." 

4 I.CC2d 
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In reply, the camers acknowledge that the referee's award did not 
reate tbe record evidence upon which the panel based this conclusion 
However, the camers contend that, under the Steelworkers 7 n Z 
standards, an arbitrator need not give his reason for an award and is 
entitled to deference m his ultimate factual findmgs. In any event thev 
argue, the record shows tbat tbe coUective bargaming agreement would be 

pTvrntm^lhT' ' T ' ' ' ' ' T ' " ' ° ' c r n ^ n b 
statuHnH f^om realigning SOC job responsibibties to officer 
status and thus creating an mtegrated systemwide facility ^ihoui regard 
to the historical N&W-Southem separation. In theû  view. ATDAs 
proposal would result m covered employees being limited to the work 
previously performed m Roanoke by SOC supervirs and to the^ wo k 
rules and lower salary schedule. 

,rK , ' ° ^'*'^'''''' ^ "̂̂ "'̂  "IHc do not mtend to review 
^bi rators' deas:ons on issues of causation, Ihe calculation of bineSs oT 
t t IT f u ^ questions." We believe that this is prc^\l 

e e ' L a w a l d V ' T " ^ ' ^ - ^ ^""^ '^^^ con-end'th^he 
rh. ^ v f n . ' ^ " f '̂ g^cg'oui error, fails to "draw its essence" from 

anflacrof dl?, 1 H-;" '"^"''^ ' V ^ " " " panel's judgment 

^ ^ f ^ i i - ^ ^ " ^ ^ ^ : ; : , '̂̂ ^̂ ^ - ^ ^ ^ ^ - -ters 
nanel ' i m ^ v " ' ' ^ ' ^ ' ' ^ '"PP^''" ''^^ conclusion of the arbitration 
thTt rL T °^ "'^"'"""^e bargammg agreement would j e o p a S 
the transactron because the work ruies it mandates are mconsistcil S tJ^ 

S S r e " t c r " A - f ^ ' s ' : ; r ° [ r V " ' ' d i s t r ibSfuncn^n ' 
ivioreovcr, A I OAs jnsupported allegation that jobs can be tran-^fprn-H 
subject to the agreement misconstrues'the nature of be traTsa^t^ h if 

r e a Z " " ' ^ °u ^ ^ transferred, and n ^ obs J b^ created to perform this and other functions. 
u . J ^ t referee's award is somewhat confusing on tbe related k.n^ M 

whether Southem must recoenizc ATDA a. i h / t . r ° ' 
of the tran^frrri-yl c^r^ ^ ^^^^r^'^g representative 

ô:/s*£t,/t\ wrrî tĉ û/î Ar' 
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Wc fmd that, under the circumstances present here. New York Dock 
does not preempt any NMB determination as to representation, as the 
panel seems clearly to have recognized. To the extent the award could be 
construed as suggesting otherwise, that construction is erroneous. This is 
not to say tbat ATDA may in fact retain its status. That, as the panel 
recognized, is for the NMB to determine, and we recopiize that there are 
legal as well as practical obstacles to such recognition, 

FinaUy, ATDA complains that th: pane' improperly imposed the 
carriers' proposed implementing agreement and not ATDA's. ATDA's 
proposed agreement provided for enhanced economic benefits, as well as 
continuation of its collective bargaming agreement. The panel concluded 
that ATDA's proposed implementing agreement, and the carriers' initial 
proposed agreement as weU, could not be imposed because they went 
"beyond the terms of an implementing agreement set forth in New York 
Dock.' 

ATDA contends thai the New York Dock conditions are only a 
baseline, wfaich the arbiuator may exceed, it contends further that the 
panel mistakenly assumed that it must adopt one of the proferred 
agreements in its entirety. We noted in our June 10th stay decision that 
ATDA has raised an interesting and perhaps significant issue concernmg 
the authority of the arbitration panel. As such, we wiU review the panel's 
determination as meeting the Lace Curtain criteria for review. 

We fashioned the New York Dock conditions to satisfy the level of 
employee protection mandated by § 11347, We have consistently 
recognized our authority to require a greater level of protection in any 
given case. See D&H Ry.-Lease and Trackage Rights Exempt. Springfield 
Term., 4 I.C.C.2d 322 (1988). It does not foUow, however, that, once we 
determine the appropriate level of protection, an arbitrator is free to 
impose a higher level. On the contrary, the arbitration panel's authority is 

The policy of .he NMB is to recognize sytiemwide bargaining uniu. ATDA correctly 
poiou Out .ha. excep.ions have been made. bu. .he case it relies on. Burlington NorOiem, Inc. 
V. American Railway Supervisors Assn.. 503 F.2d 58 (7.h Or 1974), u inappoci.e because lU 
recogni.ion of a tess-ihan-iysiemwide class was based on the common law of contracts. I. 
u unclear whe.her Sob.bem's suius as t successor employer mandates an eicepiioo to Ihe 
NMB policy 

Tbe couru have apparently no. addressed Ihis itsiK under Ihe RLA. Under Ihe 
National Ljbor ReUtioos Act. 29 U.S.C | 151 «r leq., t suocessor emptoyer may in tome 
circumstances be oblipied lo lecopiue and batfain with the ttprettnutivc ot itt 
predecessor's empio}«es. SttJolin Wiley A Sons, Ine. v. Lrvuignone, 376 U.S. 543 (1964) and 
NU'M V. Bums lntemaa.onal Securuy Services, Inc., 406 VS. 272 (1972). NLRA caaes tit not 
controlling but have bee.n held lo ofler an analogy in the solution of similar RLA problems. 
Sec BroOierhood of Railroad Trainmen v. Jacksonville Terrtunal Cu , 394 UJS. 369 (1969), reK 
deru, 394 U.S. 1024 (1969). 

4 I.CC2d 
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derived solely from the New Yoric Dock conditions themselves, and nothing 
in those conditions authorizes the arbitrator to expand the basic benefit 
stmcture prescribed by the Commission. Rather, it is thr arbitrator's task 
to determine the appropriate application c uinditions prescribed by the 
Commission. The proper forum for employees seeking a level of labor 
protection in excess of New York Dock is thus not in the arbitration of 
individual disputes but rather before this Commission where wc consider 
the merits of tbe § 11343 transaction. In fact, m Norfolk Southem Control, 
supra, at 229-31, labor interests sought a higher level of protection, but we 
found that New York Dock was appropriate. In so doing, we did not 
delegate to an arbitrator the authority to overturn this determination. 

Of course, an arbitrator has discretion to fashion a remedy within the 
limits of New York Dock. To this end. he may combine specific proposals 
of the parties, may develop compromises, or may even develop his own 
conditions, limited only in each case by the Commission-mandated level of 
protection. Nothing in the referee's award demonstrates a 
misunderstanding of this principle. On the contrary, the referee's award 
expressly modifies the proposed implementing agreement by adding a 
condition that the parties meet to consider whether any mutuallv agreeable 
revisions could be imposed. ' 

ATDA docs not contend that the higher level of protection it seeks 
is consonant with New York Dock. In faa, it tacitlv acknowledges that the 
implementing agreement adopted by the panel provides tbe minimum 
economic benefits described in Article I, section 9 of New York Dock It 
follows that the additional economic benefits ATDA proposed, Le. priority 
consideration for ST positions.' transfer of accrued vacation and sick leave 
additional moving allowances,' and displacement aUowances for employees 
who choose not to foUow their jobs, exceed New Yoric Dock and were 
properly rejected. As noted above, ATDA's proposal that its coUective 
bargaimng agreement be maintained (miscbaracterized in ATDA's petition 
as a proposal for continued representation) was also properly rejected In 
the curcumstances, it is inconse<juential that the panel did not explain exactly 
how the unplementmg agreements it rejected exceeded New York Dock. 

w,llin.SOC^.T„^L.r K ^ consideration . moo. in 1̂ 1,. of Southern's hmng of aU 
•Tiling SOC supMvuors The recort does no. indic-.e whether th -.se wtio declined Soulhern 
position, would be eligible for .he proposed daplacemen. allowance. 

Ra,l«v o^^ir'.? ĉ "̂.̂ "'*"' ^"P'y " ^> ""'' ''"Jy of "e'"! Southern 
« i ^ ^ ^ ; c ""V tupervitor, have already received a gene mus package of 
'elocation beoeriB.' See also reply a. 31. y"-"S^ «" 

A panicuUr benefit may 'driw iu essence* from Ntw Yoek Dock withou. beinc 
ipecifidly enumerated .here. ATDA has made no such allep.ion h e « ^ * 

4 I.CCJd 
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The referee's award will be affumed. This decision wiU not 
significantly affect the quaUty of the human environment or energy 
conservation. 

COMMISSIONER LAMBOLEY, dissenting: 
The decision of the arbitration panel failed to appropria'̂ ely 

accommodate the aspects of representation and recognition under th'; RLA 
with the consolidation transaction under the ICA. In my view, the failure 
to do so requires reversal and remand." 

The matter should be remanded to the arbitration panel with 
instructions to reconcile tbe perceived RLA/ICA conflict and effect a 
balancing of interests necessary to achieve transfer of SOC work activity 
from Roanoke to Atlanta without termination of representation righu or 
other uiuiecessary displacement of RLA rights II should be recognized 
that S 11341(a) does not operate in absolute terms exempting appUcation 
of other laws, rather only to tbe extent necessary to carry out the proposed 
transaaion. Moreover, conditions imposed under § 11347 operate to 
preserve conditions and agreements ion the context of the authorized 
transaaion, wherever possible. Thus, assuming the transaction at issue is 
proximally within the scope of the approved transaction, the arbitration 
must specificaUy determine wb ĥer, and to what extent, (1) other laws 
need be necessarily displaced and (2) existing working conditions and 
provisions of coUective bargaining agreements are in conflict with the 
transaction approved by the Commission." 

" Because I Cind representation and recognition .he ccntr«l luues on appeal, I do not 
address .he dispositioa oif other issues in this cue-Al.hough causation u neither free from 
doubt nor necessarily clear af.er reviewing the original consolidation ca«e or the underlying 
panel decision, i do auume tbe transfer tnnssciion here a. iHue is one reasonably 
coniempia.ed or foreseeable as t eotise(|uence of the 1982 coosolidatioft tnuuaciioa 
approved 10 the Norfolk SouOiem-CoMrol case. Consequently, Ihe transaction is property 
subject to the Netv York Dock conditions snd dispute itsolution procedures. 

In short, while disuni in time, it has not beea satisfsctority esubiished on the leooid 
(ha. tnosfer does aot have • praama.c acnis with original eonsoiidauoft. Se* Sotuhan 
Raihvay Compaity • Control - Cetmil of Georgia Railway Company, 317 I .CC 729 (i963X 
affd mtl. nom., Raihvay LMbor ExecuttDts' Asm v. tJS. 226 P. Supp. S21 (E.D. VA 1964), 
vaca.ed on ocher grounds, 379 U.S. 199 (1984). This is not lo say on remand such a showing 
could no. be made in this case. 

" See generally Scltwabacher v. Vnaed Stata, 334 U.S. tS2 (1948); Oty ef Paleaint v. 
Uniitd Suues, 559 F.2d 408 (Sth Gr. 1977) cm. den.. 435 VS. 9S0 (1978); and Denvtr A 
R.C.W. RR. Co. • Trackage ftigHts - Missouri Pee. RR. Co. Between Puetito CO and Kansas 
Ciiy, MO (not pnnied), served October 25,1983; rev'il sub nom, Brotiierhood of Loe. Eng. v. 
I.C.C, 761 FJd 714 (D C Or. 1985), rtVd on oOier grounds, 482 VS. 270 (1987). Also 
Leavens v. Burluigum Northtm, 348 I .CC 962 (1977). 

4 I.CCld 
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For the Commission's part, I bcUeve the majority's affirmation of the 
panel decision merely compounds the error on appeal. The majonty 
attempts, after a fashion, to rationalize a position affirming tbe arbitration 
award. The reasoning is not altogether clear 

Representation rights accorded to employees, individuaUy and as a 
groi p. under the RLA basicaUy provide lhat employees shall have tbe rights 
(1) to select a representative chosen by the majority and (2) to have the 
representative so chosen recognized by their employer for the purposes of 
coUective bargaining." It is from provisions of the RLA, not the coUeaivc 
bargaining agreement, that tbe right lo representation and recognition 
derive. Indeed, the contrary is true; it is the coUeaive bargaining 
agreement which is derived from tbe exercise of the rights of representation 
and recognition. 

In this case, ATDA has been selected as the employee representative, 
and has been recognized as such by the employer, initially the N&W," and 
now, foUowmg the Norfolk Southem-Control merger/consideration, the NS." 

In this instance then, tbe status of representation and recognition may 
not be terminated by a transaction under the ICA. Exclusive jurisdiction 
over representation issues belongs lo the National Mediation Board under 
the RLA.'* 

Both the arbitration panel and Commission majority acknowledge 
tbat basic proposition, but nevertheless, proceed to terminate RLA 
representation rights. The RLA rights at issue here are not in confiict with 
tbe ICA. Although m the absence of an agreement or an appropnate 
order, the portability of the coUective bargaining agreement may be open 
to question,' the portabiLty of representation and recognition rights are not 

1̂  45 u s e } 152. 
'* This flow* from the 1964 Nickel Rate merger, assumption of eontracu, the 1968 

NRAB Awiid No 16566 and the 1979 Agieement 
If the emplo>ees although subject to transfer, nonetheless remain employees, their 

employer, Le tiie entiry with ultimate employment auihonry, n, the NS The Norfolk 
SoutJiem Control case confers such authonty and status on NS To conclude otherwise would 
deny NS the requisite contro) authont)- to effect .he transfer under .he ICA, and .he 
corresponding ICA jurisdictional considerations here In another case, the RLA alone would 
apply .0 changes heir proposed if employer status wis confined to NAW Indeed, the entiir 
proceedings art premised oo ICA lunsdirtion and NS Control. both before lhe arbitratioo 
panel and the Commission 

'* Set eg. •Switchman's Union* Tnlogy, Swuchman's Unwn v Board. 320 L'.S 297 
(1943); Gen Ccmmiaet v. M IC T R Co , 320 U S 323 (1943), Gen Commmee v. Sou f ac 
Co , 320 U.S. 338 (1943). 

Set Burlmgton Nonhem. Inc v A m Ry Super Assn., 503 F.2d 58 (7th Cir 1974) Cf 
Norfolk A Western R Co v. Nemiti, 404 U.S. 37 (1971); Latumer v BN, Inc.. 50! FJd 593 
(9lh Or 1974) aod MUter v. Misso^ Pac. Ify Co., 372 F. Supp. 170 (W,D. LA 1974) 

4 I.CC2d 
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so dubious. Indeed, such rights and status are generaUy presumed to 
continue unlU the contrary is shown.'* 

The arbitration panel was in error m frnding that "this (transfer) does 
not change the righis of individual employees. Such rights have surely 
been changed, both individually and coUectiveiy, despite their establishment 
and protection under the RLA. 

The panel was simply wrong when it asserted Vhat is lost by the 
transfer is the incumbency status of the ATDA, a status arrived at through 
recognition, not through election.** Not only does this statement seemingly 
confuse the status of recognition with the process by which employees select 
their representative, it is dear that the legaUy protected status of 
recognition of an employee representative is the same whether achieved 
through voluntary recognition by an employer or as a mandatory result of 
an ele<aion process. The panel's attempted distinction is not only contrary 
to law,' It is the contrary to fact." 

The panel, likewise, erred when concluded I'-at 'the protection 
afforded by New York Dock are to individual employees, not their coUccuve 
bargaining representatives.'* Fust, as mentioned previously, the rights at 
issue are those of the employee, individually, and collectively, flowing from 
and protected by statute. The essence ol representation and recognition 
is the right of individual employees to act coUectiveiy through a freely 
selected representative. It is that employee right ATDA is here asserting 
as the employees' representative, and for which ATDA has an affirmative 
ObUgation and duty lo do so.** The panel's position suggests that employees 
themselves, ra'her than their representative are somehow the proper and 
necessary pa/lies to here claim representation and rcecgnition rights. This 
position I fmd whoUy untenable. 

Without doubt, no tribunal estabU,shed under the ICA may claim 
authority to terminate representation rights. The arbitration panel expressly 
acknowledge* its jurisdictional limitations," but nonetheless proceeds to 

11 

If 

u 

Set Dooley v. Lthigh Valley R Co., 21 AJd 334 (NJ eg. 1941). 
Awart, at 15. 
Id. 
Set AssjL ef Flight Attendants, tt al, and TWA. N.M.B. No 63 (1987); also Akron. 

Can^ A Y R Co v. IBEW. 237 F Supp. 343 (ND. IL 1964). 
N&Ws reoognitioti of ATDA was initially voluntary, and Uier was requited by the 

National Rail Adjusiraeot Boart in Awart I'«o. 16556 (1968). 
^ Awart, at 13. . 

Tttt duty of fair representation is an evolutionary product of federal commoa law 

Awart, at 15 

4 LCCSd 
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effectively terminate those rights. On appeal, the majority of the 
Commission also acknowledges that the ICA carmot and docs not pre-empt 
RLA representation rights, yet in its affirmation, exercises ils authority lo 
approve termination of RLA righis. 

In my view, this case should be remanded lo the arbitration panel for 
purposes of accommodatmg RLA representation rig,hts and/or seeking 
views of NMB regarding construction of such rights in instances of transfer 
witbin a commonly controUed, merged raU system.* The latter course may 
be particularly helpful since this admittedly is a case of first impression, and 
tbe NTvlB bas long been recognized as being vest-id with exclusive authority 
over representation issues.'' 

It is ordered: 
1. The decision and award in Norfolk a id Westem Railway Company. 

Southem Railway Company, and Amencan Train Dispatchers Associanon is 
affirmed. 

2. This decision is effective on June 10, 1988. 
By the Commission, Chairman Gradison, Vice Chairman Andre, 

Commissioners Sterrett, Simmons, and Lamboley. Commissioner Lamboley 
dissented svith a separate expression. 

* Set mmmen. on 'employer* status of NS as successor employer in conteit of merger 
(Fcxjtnote Aj Obviously, an ICA control case docs not bind the NMB in determining 
employer status for purposes of the RLA. 

'• Cf Soui/tem Ry Co v Combs. 484 145 (6th Cit 1973), suspension of 
proceedings and referral to HMB under doctrine of 'pnmary junsdiction.' 

4 I CC2d 
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On remand from coun nsion, Commission established guidelines under 49 U.S.C J 11347 
for application of Commission-imposed labor prole«i»e conditions to collective 
bar;gaining agreements in connectran with the carrying out of approved mergen and 
consolidaiions Commission authonzed by 49 U S C f n>tl(a) to c.empi approved 
transactions from Raihvay Ubor Act procedures Arbilniion at>arts vacated. 
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not trigger the procedures of the Railway Labor Ad ( R I J \ ) , and approved 
an implementing agreement that permitted the railroad to move employees 
and work without resort to RLA procedure*.' The Commission relied on 
its authority to regulate the effect on labor of railroad consolidations given 
in § 11347 of the IntersUte Conunerce Act (ICA) ard the labor protective 
conditions adopted thereiuder (particularly the provision for binding 
arbitration) as well as the provisions of { 11341(a) exempting railroads 
carrying out an approved consolidation from all other laws.' 

The unions appealed The Carmen court concluded that the 
Commission had no authority to modify contracts (or CBAs) under 
J 11341(a). The court did not, however, rule on the Commission's 
argument based on the labor protective conditions required by { 11347, 
finding that argument insufficiently articulated on appcaL The court also 
declined to rule on the effect of S lL^»l(a) on tLe RIA, or the unions' 
argument that Congress had specifically preserved CBA rights in 1976. 

..... In our September 20,1989 order reopening these proceedings, wc 
| f announced "oui intention to conduct a comprcb -nsivc examination of our 

authority under 49 U£.C. H 11341. 11343. ana 11347, etc and the Ubor 
conditions wc have customarily imposed in approving railroad 
consoLdations.* We re<juested 'further comment by the parties to these 
proceedings as well as any other interested parties.' We also pcdtioned the 
Cannen court for a rehearing of its dedsion, advising the court of the 
reopening and requesting that the court refrain from ruling on the petition 
until the agency tssued its decision on remand. On September 29 1989 
the court issued an order stating tbat consideration of our petition 'is 
deferred pending release of the ICCs dedsion on remand.' Tbe court also 
amended its deasion to remand only the "record," thus retaining jurisdiction 
over the case. Briefs by interested parues were fUed and the Commission 
held oral argument on January 4, 1990. 

SUMMARY OF CONCLUSIONS 

p c vast majority of railroad employees work under contracts, or 
coUective bargaining agreerjcnU (CBAs). entered into between their union 
and the railroad. These CBAs often provide that certain spcdfic work on 
the railroad will be pe formed by specific employees, or groups of 
employee*. When ttm separate railroads are authorized by the 
Commission to merge or consolidate, it is usually antidpated that there will 
be some mtcgraUon ol the two work forces to permit more cffident 
operation of the new enterprise. This may require some modification of 

6ICC2d 

' TV CSX decuioj wu served June 23, 1988 aod K leportcd al 4 LCC2d 641 
Norfolk Souitum denioo wms served June 10, 1988 aod it unreported. 
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Congress mtended that the WJPA or it* essential features \-c 'inposed by 
the Commission. 

In fashioning the labor protective conditions re<]uircd by the 
Congressional directive in the 1940 Ad, the Coinmissic-:> followed the 
WJPA, adopting the precise language to a large extent In the 194(V80 
period, with few exceptions, labor and management employed the WJPA, 
either on its own or as incorporated in separate agreements or in this 
agency's conditiojns, as the procedural vehicle for resolution of employee 
impact issues arising from consolidations and mergers, induding issues 
inyohing the modification of CBA*. Claims of RLA righU in connection 
with ICC-approved mergers were rare and of very limited effect 

Thus the dual purposes of Congress were being carried out 
Mergers and consolidations of the nation's railroads were being proposed, 
approved and carried out goals endorsed by Congress in 1920 and 1940. 
Also, rail employees were being given a frJl opportunity to bargain over the 
effects on them of these transactions, consistent with the goals of the 
Railway Labor Act The RLA was promulgated to assure railroad 
employees a meaningful opportunity to bargain collectively over the term* 
of their employment and this goal was not being imdermined the 
procedures being followed during this period to resolve merger-related 
unpacts of employee*. It is apparent that those mvolved in the process, 
labor, management, arbitrators and the Commission were attempting to 
accommodate the. IntersUte Commerce Act and the RIA and that these 
efforts were generally successful 

This essentially harmonious relationship between management and 
labor when implementing ICC-approved mergers and consolidation 
deteriorated in the 1980's. One of Lhe rca.sons for the change was the 
adoption by the Commis.<ion of new labor protective conditions in 1979, as 
required by the Railroad Revitahzation and Regulatory Reform Act (4R 
Act), Pub. L. No. 94-210,90 Sut 31 (1976). Induded in the conditions (at 
the direction of Congr^s) was Section 2 prc*erving 'rates of pay, rules, 
working conditions and all collective bargaming and other rights.' During 
1981-83, several arbitrators found that this Section meant that absolutely no 
changes could be made in CBA* without resort to RIA procedures. A* we 
have indicated, a ban on changes in CBAs would prevent most mergers. 
The pendulum, however, quidity nwung the othtr way. 

In 1983, the Conimission stated that our authority under { 11341(a) 
was suffident to override all lawy, as necessary fo carry out an approved 
transaction, induding RLA, and that CBAs conflicting with a transaction 
must give way. Finance Docket No. 30,000 (Sub. No. 18), Denver and Rio 
Grande Westem R. Co.-Trackage Righo- Missouri Pacific R. Co. (not 
pnnted), served October 25,1983 (DRGW). In 1985, wc again stated that 
f 11341(a) overrode the RLA and CBAs if necessary io implement an 
approved consolidation or merger. Fmance Docket No. 30532, Maine 

6 LC.C.2d 
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without resort to RLA procedures, so long as the changes are limited to 
'selection of forces' and 'assignment of employee*,* terms found in WJPA 
and in our conditions. RLEA doe* not define the extent of these term*. 
If the 1940-80 arbitrators felt themselves bound by these terms, thê  must 
have defined them broadly enough to indu'i*- contract changes involvmg the 
movement of work (and probably enployc ŝ) as weD as adjustments in 
seniority. These are the cnanges so prominently mentioned in tbe history 
of the accommodation of RLA to consolidations following negotiation of 
WJPA 

The record does not indicate the precise extent of the CBA 
provisions that could be modified during that period, or whether it was 
consdously or unconsdously bounded by the 'selection-assignment' rubric 
We hesitate to establish any rigid definition of CBA provisions lhat can be 
modified, since it may defeat the purpose of the process-to effectuate the 
merger, and to compenute affected employee* while making the minimal 
cnaoachment on the employees' right to bargain collectively over their 
terms of employment It appears that arbitrators, management and labor 
developed approaches in the 1940-80 period for resolution of the inevitable 
conflicts with CBAs that permitted the carrying out of the transaction while 
maintaining labor peace. We trust that these partis* will be able to call 
upon their institutional memories to again resolve these matters consistently 
and amicably, now that we have removed two major impediment* to the 
proce**. 

Although, in accordance with the opinion of tht Court of Appeals, 
we do not here rely on f 11341 as a source of tbe authority to modify 
CBAs, that provision does, in our view, fumish authority to foredose resort 
to RLA remedies for modification or enforcement of CBAs-an authority 
that is no greater in the context of mergers and consolidatiou.̂  than our 
authority to obviate the necessity of resort to RLA under our omditions 
and § U347. Its existence as so drcumscribed reflect* the consistency of the 
overaU statutory scheme for dealing with CBA modifications required to 
implement Commission-approved mergers and consolidations. 

Since the arbitrators in both reopened cases based their dedsions 
on pronouncements that the Carmen court found to be incorrect statement; 
of the law and that we modify in this decision, we are reversing and 
vacating those arbitral decisions. We are remanding the proceedings to the 
parties to continue the implementinf process pursuant to Section 4 of the 
New York Dock conditions through nirther negotiations or by arbitration, 
if necessary, to reach a new implementing agreement in accordance with 
the standards set forth in this dedsion. 
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the remainder of their working live*. Seaboard was given the right to 
transfer work and employees throughout the consolidated Seaboard system. 
CSX, at 644. The Brotherhood contended tbat the provisions of the Orange 
Book prevented CSX from moving « ork or any covered employees from 
WaycTOSs fm former Seaboard territory) to Raceland (outside former 
Seiiboard territory). 

2. 77ie Arbitnaion Award. 

Both the Brotherhood and CSX invoked arbitration under Section 
4 of New York Dock to resolve the disputt.. The Brotherhood later reversed 
its position and argued to the three-man arbitration committee that it 
lacked authoritv to impose an agreement implementing the proposed 
consolidation of the car repair shops. The Brotherhood contended that (1) 
the shop consolidation was not contemplated in the CSX Conovl dedsion 
and (2) CSX had to first exhaust the bargaining procedures of Section 6 of 
the RLA 

The Committee found that it had jurisdiction to resohr the dispute 
and then agreed with the union thai the terms of the Orange Book forbad 
the transfer of cither Orange Book-proteded employees or their work 
beyond former Seaboard territory. Nevertheless, the Committee found lhat 
it was empowered to override terms of a CBA if they stand m the way of 
an operational change that was 'authorized or required by* the CSX Conxrol 
dedsion approving the 1980 merger. 

The Brotherhood's prindpal argument against this asserted power 
was based on Section 2 of the New Yoi Dock conditions wfaich states, in 
part that 'existing coUective bargaining agreements * * * shall be 
preserved.'* The union contended that Section 2 barred the arbitration 
committee from rhanpng contract rights, and asserted that such rights 
could only be changed under the notice and bargaining procedures of the 
RLA CSX Arbitration Award, at 9-10. The Committee rejected these 
arguments, basing it* dedsion on the 1983 dedsion of the Commission in 
DRf""V. That case involved an alleged conflict between existing CBA*. 
Tu. Commission discussed its power under { 11341(8), wfaich provides that 
a carrier or person partidpating in a transaction approved under ( 11343 
et seq. ** * * is excizpt from the antitrust laws and from all other law * * 
* as necessary to let thi.. person carry out the transaction * * * .' The 
Committee quoted the Commission's interpretation in DRGW ol tht scope 
of its authority under f 11341(a): 'Our approval exempts such a transaction 
from the requirements of all laws as necessary to permit the transaction to 

* S M Appecdix A (br dtc ftiU lea of Sactiooa 2, 3 aad 4 eflbe Mrw YoHi Dock coi^itioat. 
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dcdined to permit the movement of Orange Book-protected employee*, 
since this wouid 'only shghUy impair the transaction while preservinc the 
essract of the Orange Book The Ccmmittee found that 
permittmg the transfer of only non-Orange Book employees would not bar 
the transaction. Award, 37. The Committee questioned wheLher prior 
merger protcctjve agreements adopted under Section 11347 (such as the 
Orange Book) might be 'more inviolable' than the usual CBA adorned 
under the RLA. Award, 33-34. FmaUy. the Committee roled that the 
Wayaoss work and employees (presumably non-Orange Book^ who were 
transferred to Raceland would be placed under the CSX CBA smce 
•(m)amtaming the work or employee* under the (Seaboard] working 
agreement would, for all practical purposes, block the transaction.' AwarJ 

3. The Commission Decision. 

Both parties appealed to the Commission. The agency agreed that 
the Committee was 'empowered to override coUective bargainmg right*, 
sudj as those m the Orange Book, and RLA right* in f o r m E ? t h c 

r w t e ^ ^ ^ i r r K ^ ' K ' Commission quoted S Z the 
Award (at 34), the ICC has emphasued Lbat a transaction hurdles all legal 
obstades prevcntiv implementation,' and then stated, This is a correct 
S !n K ^ ' T ^ " " ' ' ^ "^^ Commission affirmed the transfer 
of -.ork, bu- rejected the Committee's refusal tc permit the transfer of 

Commmee had found, Ihe Orange Book prohibiu sudi a transfer of 
empbyees, then to enforce the Orange Book b this setting would̂ se" eH 
as an mipcdimcnt to miplementation of a transaction auTtborized by the 
Commission.' CSX, at 650. After discardmg the Commit^, 

ttid ' ^ J ^ Z T i ? ' ^ '° ' ^ ' ^ " ^ n i o d a ^ cotmc^m, . u u . « 

^ r""'"" «x """-^ - • P««« for enuirmhin, or steceZ 

1 ^ n,hl, do i « , U„«rt or aubmntialty m i p S T i f 
•pprova traiuar .n. thoae apeeaenu and nghia we preaerved Tlieiefort there k J - ! 

e l U L ^ L '"""'^ tratuan^i ahould nasotuhty ^commodate e a S 
ooUeetn* b«jainin| apee»entt aad eoUenr^ barpmini n,hl«. ^ 

•Of U>e 86 WayoTj. cannea wbo are elipble for thoae ponboiu Iat RaaU»<l o — 
eatiikd to Ormaie Book pnxeetioo.* CSX tTtSO. ' ^ ^ i - " • « 
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I ' ^ A T E C O M M E R r MXOSS.ON REPORT, 

tl to fmd tliat, in any event, this 
iMt lijmposition of an Orange 

- prevent implementation of the 
-r l^boley dissented. CSX «i 

mipcdimenf standard, the agency v 
case did not meet that standard, con 
Book employee exception would effc 
proix»ed :-ansaclioa- I d ' Comaw 
O5J-55. 

B. Norfolk Southem/Dispatch^rs. 

1. Background 

fully i„ 'S^'^'XSt.^'S' V i T " ^ " 
Corporation-Contnl-Norfolk and wVt, D ^°' Southern 

Commission approved xhc contiolh^ r^.ttc L '° ^̂ e 
Norfolk and H^'tcm RailiarCompS^v • ' 1 ^ u'™ ^0^"^^^°° of 
Company (Southem) The Z e n t ^ F , ^ A ^ x " " ^ Southern Raihvay 
In September 1986 a i l ^ d ^ S S i ^ S ^ w "'"^^^^^ 
Dispatdiers- Assooatioi, Lbe "̂ """̂ "̂  American Train 
employees re.sponsWe^for . p ^ J J r S S n ^ " ^ " ' / ^ ^= N & \ V ^ . 
locomotives to parucular traE Jnd n ? ['̂ ^ > ^ ^ c n t o A ] 
consoLdate all po!vxrdistribuSor^er'•''t " i v . ' ^ J ^ " ' o " 
would mvolvr^ansfer of X worf n ^ . ^ ^ f Southern. TTa, 
distribution cemer m Roanok^vr tr, ivT ^ ^'^ ^^"^ 
N&W employees were^o be '^en ^ AtkntToI 
Atlanta. In the Atianu «n.er fTe woTw "''^"* ^"P'°>™"t J 
-ho were considered m ^ e „ „ ^ "^^J '^ .^f^^"™^ by superv^r*. 
members or covered by a CBA. accordingly, u-crc not union 

The parjts negotiated bui fall,-

^ ^ ^ ^ tn" '"^"'^'"^ bargaining unde 
rc<juired to preserve the nghr of u 
rcpresentauon under the R l ^ T d (3 tĥ  

h c ^ ^ J ^ l ^ J ^ ' ^ ^ " ^ . ' ^ Atlanta unde-
Dcrwecn N&W and the union. The raih 
Section 4 of the New York Dock condiJi^ 

^ reach agreement, with the 

KLA, (2) the camers were 
transfcn-e.d emplojres to 

- W power distribution work 
terms of the existing CBA * 

-s invoked arbitration under •'?' 

' The agency d>d B« find it neaaaary to cot xW, fx-V" , -i'f^:. 
Committee had niainterpreted t h T o ^ fiS^r^T' * 
cmpioy^ OMUKle u>e former S e a b a ^ ^ L ^ " ^^'^"^1 Oie trana/e. of u«J ' 
• - - m e n , throughout the a y ^ e m b S l ^ ^ -

If 

« I C.CJd 
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1 to find that, in any event, this 
'(ijmposition of an Orange 

prevent implementation ofthe 
• Lamboley dissented. CS:;̂ , at 

r proceeding is set forth more 
b-No. 20), Norfolk Southem 
-oiNy Company and Southern 
• 10, 1988. In Mardi 1982 the 
folk Southem Corporation of 
:W) and the Southern Raihvay 
•Jie New York Dock conditions 
nformed the American Train 
representative of the N&W 
buuon- (the assignment of 
ihfjcs), that it proposed to 
Ij^Norfolk Southem. This 

^^"^ power 
utflTra center in Atlanta, Ga. 

Jcralion- for employment in 
as pcrfomicd by supervisors, 
accordingly, were no' union 

) reach agreement, with the 
cntions that (1) the proposal 
c RLA; (2) the carriers were 
transferred employees to 

iW power distribution work * 
' terms of the existing CJBA 
Is invoked arbitration mider 

STCt alter^te cootenOoo thitt the 
•Wbitioi Uie tranrfer o( woA ua 
:U>«r iihor-i apeement to permll 
•o tnovement beyond Uioae botuKh 

< I.C.C.2d 
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1 The Arbitration Award. 

The Arbitration Committee ruled in favnr ttt tk. : 
of the disputed issue*. In « , opinion S ^ l ^ t t e n S i J i S S f r ' L H 
the committee eonduded that (1) i tXd £ . U S T . ? u 
provision of e collective h u g u s ^ L I L ^ ^ ^ J ^ ^ ^ i " * ^ ^'o?"* 

Referee Hmii dtKribM Uie bMi. Icr ll« ATOd (u lI-U): 

^ t o t l ^ N e t t York Doc* c o o d Z . ) ' ^ H ^ T L ^ ! . T ^ * ^ 

4, o- dl. od.., ha«I. indkauaJlibodb, w Z T T ^ fheud « . , l o , . « . S.elio« 

fnor 10 1911, ib« q^eioc ot wUO^r a C M W < » U «. 

.ffcc. ch.^ in „u. of pay. .J^::^^^:;^^^^:^ ir:^t 
«iaH>ilfttori»,s«tioo4j„oe.«Iia, B-w.J7s«^ ^ ™ . ^ 

--.--iccdid«d«u,rrZof̂ r̂ L̂  
" ^ Commiasion'* deddon in 

• We •iD iuppiy enxrpo of kit quotttioo. Awwd. U-U): 

• • • ' It • (Uie CommiaBoo'i) order, MX RLA • • • that i. .« 

of our act ' "oaasepubte aad htmnaMteai with 111341 

P*'Je«ierteh<aipiineaHhatfSce*ioB21irfour»«~4;.; • • 

• c « o t i . . i a , i „ . p t e ^ . i ^ ^ ^ . ^ J J ^ ; ^ ' ^ ^ ^ ^ ^ with 

« I .C .C Jd 
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faine Central, Referee Harris 731 
FoUowmg the quoUtion frc 

continued his analysis: 
v.«.r „oou.d-M.ineCeolr»lc*«.'»-«»^ 

Whauvcr hav. b«n the «ew p,^ «. J « Wbik t ^ 
Z Z lcC belLvc. lh.1 IU order • ^ ' ^ J ^ J ^ l ^ j ^ 4 of Ith.l New Y o ^ Dock 

3. The Commission Decision. 
C mmittee Commissioner 

The Commission aff^cxl ' * .j^u'lned tbat '[iU has 
lamboley disscnung (Decision, 8-12). i ^ ^ coUective bargaining 

commissioo inlerp.cled lhe , „ , „ „ lor lie 
•Torescnlaliona; sulus of lie umon 
N a & Meduuon Board (.i >• 5-«-

U e court of .ppea^ " ° i ' ' ' ^ c wlrTh'eM'S U ^ ^ ""iw 
reversed » d remanded l ^ ^ ' ; ^ ^ ^ Z ^ U ^ ' '° ' ^Jt"^' 
iulem>. loesuo'""'''"'^.'^' . S „ rnMe implemenuuon o( the. 

iSSoion, fmding >tal the C°'^?.?"°°T^J°eoim » « -o 'elereoa W 
in the statute,- (C«™en « j , , pkr.se -olher lat"" " 

S • "le^'^orcUs- i lU^y The coun 

6 I.C.C.M 
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Maine Central, Referee Harris 

Kiiioo is the M(inc C.ntral eaa., h U 
^ilwiX Ubor Aci pro<»:Uon WhU. B did 
• Secuooj 2 u>d 4 of (ibe] N«» Yort Dock 
u! conclujiooi.ui.aeapabl«. Purtb«nio« 
ICCvw* • 

he Committee, Commissioner 
he agr ncy explained that '{iJt ha* 
at pnvate collective bargainin«' 
give way to the Commission-
parties are unable to agree on " 

•d to implement a transaction 
). Accordingly, the Commission 
iat • • • the compulsory, bindine 
3n 4 of New York Dock, took 
asserted mdependcntly or based 

ts,' dting Maine Central (id at 4) 
- was d^ned to be part of the 
va^^imuni/ed from confliaina 
•̂ ^ •̂pheld as appropnate the 
• LA provisions Reviewing the 
iition of the coUeone bargaining 
tion because the work rules^ 
irners' underlying purpose of 
'on- (id at 5). FmaJly, the 
s piopcrly fmding that the 
Atlanta was a matter for the 

!^ DEaslON 

' the two cases together and: 
court bcid that § 11341(a) by 

n to relieve a party to a 5 1L343 
pcde implementation of the 
contrary view bad 'no support 
= court saw no reference 'to< 
id the phrase 'other law* in . 
(idem.). The court discussed A 

CSX CORP -CONTROI.-C.HESSIE AND SEAi»OARD C. L. I. •n.9 

(Cannen, at 568-70) the legislative history cf th: Commission's exempUve 
power. This power was added to the Interstate Coiamcrce Act in 1920 in 

\ / ^ conneaion with the retum of the nation's railroads to private ownership 
from federal control. In the court's view,' • • • Congress fo,.u;-d nearly 
exclusively • • • on specific types of law it intended to eliminate-all of 
which were positive enactments, not common law rules of liabihtv as ot a 
jjntract' (Carmen, at 570). 

^« T!'*u"'T,,'^f^/^"^*^*'J '° (luesUon' (Carmen, at 
570-71) whether { 11341(a) may operate to override provisions ofthe PLA, 
choosing instead to remand that issue to the Commission. The court 
asserted that the Commission's present position with respect to the RLA 
•dcpartfs] from its earlier precedent ' (Carmen, at 572), and it therifore 
directed the agency on remand either to "provide an eiqilanation for ils t-w 
posifon on tbat issue, or adhere to it* prior position' (Carmen at 573) 

The court 'decline{dj to address either the ICCs theory that 'Jie 
labor protecuve condi-ions required by ( 11347 are exclusive, or its related 
asseruon • ' that section 4 of New Yoric Dock conditions gives the 
arbitrator the absolute right' to effectuate the transfer of employees, and 
to ovemde any contrary provisions of a CBA' (idem.). In the court's view 
the Commission had not adequately raised those claims in its court of 
appeals bnef. In any event,' the court concluded (Carmen, «t 5̂ 4), it is 
'best for the ICC, if it has not abandoned it. S 11347 and section 4 
rauonales altogether, to reconsider them in the first instance in light oP the 
mtervemng decision m Pittsburgh & Lake Erie R. v. RLEA 109 S Q 2584 
( I S - ^^'^^ " "̂'̂  ^̂ '̂  °° Po*̂ ^ '0 override CBAs under 8 
11341(a), the court found it unnecessary to 'address either the Union's 
argument that to do so would be unconstituuonal or their claim that, in 
amendmenu to the pnterstate Commerce] Act m 1976, Conc^ess 
specifically preserved employee'' contractual nghts.' Idem. 

As previously discussed, wc reopened these proeeedmg by our 
order served September 20, 1989, sought rehearing by the court of aoocak 
but requested the court to refrain from nihng on our petition until we had 
completed our review on reopening. The court remanded the proceedings 
0 the Commission and ruled that it would defer acting on our petitionfS 

rcheanng until we issued our decision on remand. 
in,.r..„J* September 20 order, wc reijuested that the parties and other 
S^r^^^^'^'w'^^i' Comments were received from CSX 
S ^ I n J ^ . '^^^t Southern Corporation, Union Pacific R a i l r f 
S^c^r/'i ? D ^ " J ^ ' ^ Santa Fe Railwav Company 
ConsoLdated Rail CorporaUon, National Railway Ubor 'ConfcrSnS' 
S L ^ ^ ; ^ t " " ' A^ociauon. Tlic foregoing p a r t i e ^ £ 
exception ofthe Santa Fe, parUapatcd in the oral areumtnt held before the 
full Commission on January 4, 1990. mc 

6 I . C . C J d ' «I.c.c 24 
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HISTORICAL •:cRCtJMD 

A 77if Transponation Aa of 

The nation's railroads W«T^ i- J • 
Camten, at 568. When p r e n S .n durrng World War!. 5,, 
ownership Congress deteSS^c^ntiiTu^l.'^' railroads to priv^' 
begun under federal ownership fr. T e T L ^ r ^ ^ r ? ^ of c o n s o h S 
Commission was directed to nrco^/ V n T ^ ^ ^ ° ' ' ^'^ ^̂ 20, the 
nationwide consohdations <i«J[fHlt^ •'̂ °P' * " " J " plan foJ 
onJy be pemiitted if in l ^ ^ ^ f t ^ S i e " ! ^ / / 7 ' " ^ ^ ^Et woS 

^ S - ^ ' 315-Sl ( l iS^- '^^'^ ^ - Coon 
The 1920 Act also MVP fĥ  VlC"^"-

«« forth in i 11341(a). Q z r S 2 5 S 5 5 ° ^ ° n '^'«"Pli>^ power now 

;̂ '̂ :.'î ;d5„r.K5ife fv̂ -'t-o'̂  
employees to e«n ewry reSbk eff^„-^„"" °' "iS . 
f-om d.pu,es. ^^'^?i^°',^^:1/'ffr^-£i''^^^^p.^ 

B. The Rail-yay Labor Act 

Congr J ^ i m l ^ ^ S l e ' ^ ; '̂"t C. J 151 « 

c-nc„ ,0 bS SiuStt'.̂  ̂ : ̂ ĝA:,̂T̂ \̂?̂'̂^̂ois':n"Si' 
the handling and resolution of LbS^fl^? established procedures 

b c ^ n -major- and -mmor' Snutta In a ? ^"P"'« '̂ "'̂  divided 
stated thaf it had 'not articuS^ ?„' I V "^ ' Supreme Cowl 

Jiese two dasS'of 't^p^^J^ ^'t'l, '^l 

/or - ^ . ^ p e T c o ^ ^ : ; - ^ ^ ^ of bargaining and med̂ tion 
r ? ^ . "t^St m «n agreem^nt^d^cl?"''*!? " T * °' of a 
J ^. Arbitration is pi^dS for ^ °' ^'^ 
Parties are obligated to mainui ie Xr^^^ Th^ ' 
•Ousted. 1/no agreement h S S ^ f , ^ " S ° ' ^ ' J ^ ' ^ P ' « ^ ' ^ are 
economic .clf-helpX.. «rike, o r l S - i ^ ' l ^ % P ^ « '«^r t^ 

< I C.C.ld 
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"ND 

during World War I. See 
he railroads to private 
process of consolidation 
nation Act of 1920, the 
opt a master plan for 
3 be voluntary but would 
ilan. Idem. 5cV. rtiacAer 
>e Paper Co. v. AtL Coast 

ts exemptive power now 
the 1920 Act contained, 

ovisions • • • governing 
iie immediate precursor 
-abor Board- to dedde 
uty of carriers and their 
ent service interruptions 
2 ^ ^ ^ (1939). 

U5.C. % 151 et seq., 
able obligations on rail 
established procedures 
Disputes were divided 

ase, the Supreme Court 
iard for dllTerentiating 
nbed them as follows; 
Jior disputes to enforce 
Ass . 109 S.Q. 2477, 
-ley, 325 U.S. 711, 723 

rgaining and mediation 
service of notice of a 
of the Act 45 
ion is voluntary. The 
il these procedures are 
parties may resort to 

Q. at 2480. 
LA is now substantially 
3n for a dispute arising 

6 I.C.CJid 
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'ô t of grievances or out of the interpretation or application of agreements 
concerning rate* of pay, rule* or working conditions.' RLA, Section 2 
Sixth. In 1926, minor dispute* were initially sent to 'adjustment* boards, 
but ended up on the same voluntary path as uajor dispute*. See Trainmen 
V. Oucago R . & I . R Co., 353 U.S. 30, 35 (1957). The weaknesses of thi* 
system led to the 1934 revisions in the procedures for minor disputes 
discussed below. 

In the landmark case, Southem Ry. Co.-Control-Central of Georgia 
Ry. Co., 331 I.C.C, 151, 154 (196'̂ (footnote omitted), wc stated; 

The eiuctment m 1926 of the Railway Labor Act * * * provided basic 
protection to railroad employees in cases where the carriers did not attempt 
to consolidate, merge, or pool their separate railroad facilitie* or any of 
their operations or service*. However, no proteĉ <on was provided for 
employees adversely affected by railroad consolidations. 

The first statutory provision wfaich spedficaily required protection 
for employees adversely affected by railroad consolidations was contained 
in the Emergency Railroad Transportation Act of 1933. 

C. The Emergency Railroad Traniportation Act of 1933. 

The 1933 Act created a Federal Coordinator of Transportation 
«°th sweeping authority to issue orders that would require carriers to 
coo iinate their service*. The Act sought to protect affected railroad 
em̂ -ioyees by mandating a 'job freeze* co as to guarantee the continued 
employment of the entire Labor force of the railroads involved. The 
Emergency Act was initially enacted for a one year period, but was 
extended for two additional years into 1936. The Act was allowed to 
expire once the Washington Job Protection Agreement was in place, as 
described below. We noted in Southem that the Act required a carrier to 
notify employees of a contemplated coordination and to give employee 
representatives a reasonable opportunity to present their views of the 
action. *These requirement* are, in essence, the consist of sections 4 and 
5 of tbe [WJPA].* Southern, at 155. Before turning to the WJPA, we will 
briefly treat another precursor and an arguably inffueutial factor on that 
Agreement 

D. The 1934 Amendments to the RLA. 

Due to the lack of any mechanism in the 1926 Raihvay Labor Act 
rr<]uiring resolution of minor dispute*, thousands of such cases had piled 
up before board* of adjustment The solutioo adoDted by Congress ic 1934 
was mandatory, binding arbitration of minor dispute*. Crucial to the 

6 LC.C.M 
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resolution was labor's concession of thf ir ri^tUt ,^ \. 
in favor ol Ihe P'o^naSt^N^i^^'? 
« . . emen ,o f ICCCommi^oner j^°^?*^ S f J ' l ' r " " ? -
ot T,.n.porta.o,^ -principal drahsmaS m ^ l Z 

Board a.dle'.t,5?-2S 'li^L'f' "Jf^ "= «> 

E. The Washington .lob Protection Agreemeni of 193tL 

that Con?els''d«?ed ^e'^/'nrm"/'° } ^ "^^ consolidations 
potentiZcost o" t̂ e * ob frie" ' n r ^ r , * " f ^ f "'^"^^ '° 
legislation backed by labor an/̂ K^ P ovision of ih.- Act. Conflicting 
sSSiem, 331 r c 6^t^5 FeJe.ITrJ^lt ' ? '° Congress, 
parties to negotiate a solutinn ,1 ? Coordinator Easttaa.i called on the 
President R(̂ «evelt a p ^ a S ,n ""^"^ ' ^ ^ J ' ' '^^^h, 1936, 
solution. ^^^^"^ '° management and labor to negotiate a 

representing raifroad^w^klfsTo'Sh? wift^o"'""^ '̂ ""̂  orgamzaUons 
JOD I'rotection Airrccment of 1QV, rv,,, 

t fom. of job ««,nty .mnprment thil p,ov.d«I b«r«i,«n. ^ 

™ to. th. h , . p „ „ , , . . ^ 1 7 ^ ; • 

•coordina^olT^omt^^Solbt'rw''''^"^ 'PP '̂̂ ble to any 
consolidate, merg^ T^S b S "^^'J^ '''^"^'^y ^ 
facilities or any of the ^ ^ L Z Z v L ' l "^^"'''̂  '*2road 
such separate faciLue.''^ SeS^pP'S^^'^,^^^ "^^^ 
dismissed or displaced « a rSSsuiS^cnnri-P'r*^''^ •̂ '"P'oy^ 
a monthly aUowLce ( S ^ o S 6 °^*"^.*^'<'^*^''° would be entitled to 
«id certii other S ; n e C " c l u d L * i ; J i r P (Section 9).. 
^c-bursement for ^ o s J t I T ^ f ^^^T^^^^^^^ 
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-ight to strike over these dispute* 
'ailroad Adjustment Board. See 
. Eastman, Federal Coordinator 
the bill,* quoted in Trainmen, at 

can submit the dispute to the 
: upon both pirtics.' Id at 34 „ 
National Raihoad Adjustment -.i 
an equal numh>cr of labor and 

•nt IS reached, a 'referee- sits as 
referee, the National Mediation 
days within which to appoint a 
(I). These procedures were 

Agreement of 1936. 

rc in 1936. Tbe coasolidatioos 
g, in large measure due to the 
on of that Act. Conflicting 
s was stalled in Congress. See 
i i ^ ^ Eastman called on the 
•''̂ H înaliy, in March. 1936, 
ĉ Whd labor to negotiate a 

•oximately85% ofthe railroad 
!1 national labor organizations 
gton 
cement was described in New 
86 (2d Cir. 1979j as: 

iinj .nd compenMiion proiMtiot. to 
it wort fom Thil ifTEemeot * • • 
'ent joh protection »mn{cinen««. 

B) was applicable to any 
: carriers whereby they unify, 
part their separate railroad 
performed by them through 
! provided thaf cmoluyees 
iinalion would be entitled to 
P sum payment (Section 9), 
e*{ « (Scctioai 10) and 
homu- (Section 11). The 
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•protective period* for an siTected employee-during wfaich he could not be 
placed in a worse position with respect to compensation and working 
conditions than be was in prior to the Ume of coordination - was up to five 
years from the date of coordination, Le., Ihe date the employee is fixsl 
adversely affected as a result of the coordination (Sections 6, 2). 

WJPA had significant provisions for notice and negotiation, 
characterized by one court as 'the heart of the WJPA.* Railway Labor 
Executives'Ass'n v. United States, 675 F2d 1248, 1250 p.C. Cir. 1982). 
That court described these provisions (idem.): 

Tot bean «>f lb« WJPA WM icnioat 4 and $. which rt:)uiit4 U>e carhen to pvt Mlvuicc 
Boocc to tm employee* at lead ninety dayt prior to the propoaed eoorduMtioo, tni) which 
frwiied tbat DO coordinttion couid be effectrvc until the earner and lu empiojcei bad 
reached an unplementinf afreemeat prtwidmi for employee Kleetioo and auifomenL 

Section 5 prorided for mandatory, binding arbitration of disputes 'in 
accordance with Section 13.* Section U duplicates the procedure 
esubiished for minor disputes m the 1934 amendments to RLA. 

Thus, labor and management were able to accomplish through the 
WJPA what they were seeking in legislation. As we described the efforts 
leading up to WJPA in Southem, at 155: 

Employee itpieaeotativea coottaued to prcaa for more complete aod penBaneot employmi it 
protection, and earner repreceetauvea (oufht more eoDvcaieot meant than wr/e then 
available for placing into xfTect ptanoed contolidatioix. 

The trade-off was an exchange of substantial monetj^ and other bcne&ts 
to employees for management's enhanced ability to make changes required 
by consolidations or 'coordinations.' A major atpcct of that new freedom 
involved the RLA and its appliuiiion to such changes 

As Referee Merton C. Bernstein explained generally in Southem 
Railway System and American Railway Supervisors Association, WJPA 
Docket No. 141 (1966)(at 230)": 

The interplay of the Wathinftoo A(recmeat and the Raillwiy Labor Art mutt be 
undentood. The Actcemeot wa* deaiped to taciliute merfen, contolidatioot, aad the like 
but oo Rated eonditiow (notice, impkmentinf apecmenta, beaefiu to tbtvc advcncly 

** Thia dedcioo wa* funucbc*! by Rll'A aad Uie NatioBa] Railway Labor Coafetcnee. 
We wili UK tbe numbering ia tbe RL£A vt tioa. Theae twardt are apparcatly not kept lo 
a eeotralized loeatioa or in a tundard ton\. We will identify Ihe party fumitbiai the 
dcfiBooi to unplify lea'aivh. 
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It 

affected) lhe Ra iCy Labor/.n prrventi e, 
change* in ihcie agreed pmvtsicmt ' ' ' . Her 
Agrcf mtnt bind* the umor to permji the ̂  
rtt̂ uirzt. Ihc a m e n invDUrd to follow lu p„ 

Earlier m the decision, Refe 
prob. cm of the conihd of CBAs with 
(at 22a, emphasis supplied): 

IMMISSION REPORTS 

» m e n or un oru. ft̂ itn making umiatem 

tha en I merger etc u underutco 
ib,n.tK«. required by .he merger 
•=» and •crord ,u benefitt. 

=rnstein focused on the specific 
ranges proposed m consolidations 

fl)n the railniad induiirv iiir rrrr....... 

common, are rep.ed a. - c Z g % : Z ^ : T d . r ^ T ^ : ' ? 
trantfcrof ,n>rr emploveet unde one ' " ^ ' " ' " P -^'^^ P'-'^^'t the 
• under anoUier rule. a ^ ^ T n t T a I T K " " " ' " ^ ' ^ 
earner, or shifting - r ^ Z , e ^ ^ ^ ^ ' ' ^ , ^ " : : : ' ^ ° ' ' " " " " ^ ° ' ^ 

mean, of eftenuaiin, c o o ^ Z Z . ^ ^ . 7 ^ ° " " T 
Penalty p.yr„e„tt . ^ . ^ ^ . ' ^ . « . . p , . h e d ..houl . c m n g 

reducing en,p,„v.e„, b> the combina.K^ and rat. Z l ' . T J t T t 7 J ' ^ 
•» • major purpoK of ra.lnjad mcrrtn and tm °' 

1936(1^^^ '° -^"^"^^ resolution achieved ir. 

.̂ brb=.̂ :r~:::rr'~̂ ^̂  • •< 
.mended c«,rdm.>,on, ner-i-ted implemen. „. "^"^mon. - .ncludmg n o t « , of 

-o.̂  ca.,„,. , z v : , r r r " 
unlocks tt" RL?S'n^o'Ji? .?""' '" '^^^"''^ ^'^^^ ^ 'kev' that 

CSX .ubmiiied two other deotion. of B,r . n 
pronouncement I Sotuhem PadJU Ccu,ani. i ^ M [ Bem.tem conuinmg sm.-Ur 

^.gnmentt that , „ pebble . nder r u ^ f ' ^ " ^ ' ^ "> wwt 
reached), the . o ^ . T J L ^ r ^ ^ ^ i ^ ^ o ' ' ' ê 
"X P«t directê ^ the prtypcr t o T t t l T " ^ Se«K» ,3 a ^ „ , „ „ . ^ ^ 

- p , c ^ p ^ J L r „ ^ ' r ^ ^ ' ^ ' ^ P : " " ' - P ' - " » - m e major m e l ; . ' L 
coordination, otherwuc barred by rule, ^ f j ^ ^ l " T ^ f " ' I f f-' eHee, A' 
t^mittee can wnte an agreetr^nt for U i e ^ , ^ . ' « i . thii 

'tf-
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camert or uniont from making unilateral 
tien a merger etc. i. undcrtakea * * * th« 
mbtnation. required by the merger aad 
ires and accord lU benefila. 

Bernstein focused on the specific 
anges proposed in consolidations 

and tcope pra^won( of rules agreemenu 
.nd job "cFwnenhip* which prohibit the 
cm to employee* - even m the ume craft 
nibining the work of employeea of two 
camer to these of another, the moat 

1 not be accomplithed withcml lacumng 
work. At the uvinp to be achieved by 
i.'LUf'on of work of two or more cameit 
.iliont, a Hwttm lo ovrrcome ilu barner 

be 'he resolution cchieved in 

•vercoming the rule* barrier] • it permiu 
ofied condition* • including notice* ot 
nngtment*. guaranlee* for employeea 
) and other bencfiU " 

d to the WJPA as the 'key* that 
CJ cbangts--a theme echoed by 
his Commission m the Southem 

<cferee Bemiiein containing aifflilar 
viherliood o/Kailroad Trainmen, WJPA. 
pemutt change* by cameit in work' 
Tcnu • • • fif agreement canoot be 
•< Sê iion 13 Commmee which bat ia 
caordinali.iot* 1 New Yari, Chicago 
«n«i. WJPA Docket No 1)9 (196SX«t 
cntttion ptymenu at U»e major meaai' 
>en are enabled to put into ctleU • 
' * * . [Ijn a deadlock Mtuatioo, tfch. 

-.vr 
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decision. He stated (id at 231) (empb?:.;s added): The [WJPA] is a 
voluntary national collective bargaining agreement which stems from the 
pccuUar nature of railroad rules agreemcnU-if is the key which unlocks the 
rules preventing transfer and consolidation of work.' 

During the Janiiary 4, 1990 oral argument in this proceeding, 
counsel for RLEA described Sections 4 and 5 of WJPA (the notice and 
negotiation provisions) as permitting 'the selection of forces and the 
assignment of employees without the necessity of the service of Section 6 
notices under the Railway Labor Act. That, as one of the arbitrators 
mentioned and I have cited in these materials, that was the key that 
unlocked the Railway Labor Act' Transcript at 55, emphasis added" 

In our 1967 Southem opinion, wc responded to the Supreme 
Court's direction w Railway Labor Assn. v. US., 379 U.S. 199 (1964) to 
clarify our intentions as to induding the substance of Sections 4 and 5 of 
WJPA in otir labor conditions. Wc concluded that such protections were 
to be included when mergers or consolidations were involved. We 
analyzed the interplay between the WJPA, RLA and our consolidation 
proceedings in much the same manner as Referee Bernstein. We noted 
that, in the consolidation under consideration (tbe acquisition by Southem 
Railway Company of the control of Central of Georgia Raihvay Company), 
it was proposed that work and employees would be transferred from the 
Central of Georgia to the Southern. We continued (Southem, at 165): 
However, applicants omitted any eĵ lanation of bow the prohi"bition 
against transferriiig work from one railroad to another, contained m the 
collective bargaining agreements, would be avoided in the absence of a 
contract which would permit such work to be transferred.' 

We then described how the WJPA permitted consolidations to be 
accomplished, while accommodating the dicute* of the Railway Labor Act 
(idem., emphasis suppUed): 

nif • • • wort wat to be trantferred from Oatnl of Georgia to Ute Southern, it wuuld be 
Dccecury for Uic railroadt tn firat tecure a modification of tuch prchibiuoot |m the CBAt] 
by purtuing the procedurea provided 10 'jie agreement or by obutning tupenedlng contreea 
tiihieh would permit tm-h trwujerring '/work lo ocew. 

TJie Washingion Agrf .au it tucA a niptneding eoturoa. It providea the meant 
for aatMfyiag the icquiremeat Uut the carhen muat follow Uie provuiont the collective 
barpiaiagapeemenu ind tection 6 ofthe Railway Labor Aet m iraatfernag woik from ooe 

» RLEA nJed an 'Oxtliae of Oni Aigumenf n e foOowtac paragraph tpptttt at 1 

• To accomplith that puipokt [of WJ?A], the negotiatore drifted tectioat 4 aod 5 of WJPA 
topermif Ute Vkctioo of foixw* and 'atNgnffleni of employeea' witbout eeetmt V Seetioo 
6 eotKtt under RLA. 

6 l.C.C}2d 6 LC.C.Zd 
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camer to another In mtunce* where, a* 
railroad, tre to be coordinjie<l. tbe Wathuif 
from one railroad to another but only after 
tectioo 4 of mat agreement, aad the negouabc 
with teniae 5 thereof 

Be facilitiet or tervicet of two or more 
Teeroeni permiu wort to be trantferred 
•vice of t 90.<iay nonce, a. provided by 

o implementing agreemem in acrorrlance 

u,o„M J^^'' compUed with Sections 4 and 5 of WJPA thr, would be ab e to carry out 'ioh ahnIicVi™,».,i .u J , J " • ' ' 'A , tne> 
work reassi^ents bu, nn C " ' J ; /"^'^"^V 

ned bv the parues." Southem, at 
*T nghts of all of the employees 
- ' Idfm. We concluded our 
something comparable to W J P A 
n 6 of Ithe RLA] would scnousK 

work rcassignmcntJ but on bases net 
166. In that ca.se, tbe basic and subs 
mvolved would be adequately protc 
discus&ion by pomtmg out tha't, withoL 
permitting modification of CBAs, 'sea 
impede mergers * Southem. at 171. 

Following the establishment of 
imposing employee protective condit 
described as "substantiallv thr same' as 

(1939), Despite the absence ci specific ^-.aitory authonty for t l i aion! 

c WJPA, the CommLssion began 
;s that Commissioner Eastman 
JSC m WJPA. C?iicj^, R.1 dc G 

the Supreme Coun uphdd The cTr^ ' '""'^"'^ ^ '^^^ 
falling U^thin th? 'rubK inr.r.cr^^ ' ""P*«'^o° of conditions as^ 
Stai^v. iTwZ S u T S L^'^Jto: ^°;,^PP-vai of mergers. United^ 

a V v e ^ s e ^ E T ^ - ' - V ^ - P " ^ ^ ^ 

Sot only muat unification retuli in wholesale dumittal. and e. ie«,v- , . 
.oa. of teniontv nght. .^ich, ^ cmmon p r « ^ T t h e r. . ^ T 
operation to thoae memben of L , ^ ra.iruad. tre rettnctĉ J „, -heix 

ote memben of group, wto are em-io,^ „ ,p^r,cti pouiu or drvuion.. 

F. The Traruf>onanor Aa of 1940. 

Tran.spot^Uo'^Aa^n^ Z u i r ^ T ^ " ^ ' ' '° Commission in the 
nationwide coasoirda J o S X T t ^ r n r l r f ' ' ^ ' ' P '" 
was the governing cor^^erl^on â r̂ r̂ ^ Compliance with that plan 
railroads T T i U ^ r S r e n m r i S T ' ^ i . ' ^ ' ^ ' ^ consohdatiori of 
promote a v n r / p T ^ ^ ^ f ^ ^ ^ ^ ^ f̂̂ -<=̂ ^ means to 
railroad propertiL V ^ n ^ Z V ^ ^ S ^ ^ ^ ' ' ^ ^ ^ ^ ^ 
States, 334 U.S. 182, 193 (194A)-t L ^ . ^ ^ / ° Schwabacher v. Uniied 

i8^ lyj 't was a case where the best wai an enemy 

The CoounutKw d-acn'bed Uieae cooditiofu M ' . P - . ^ • . . .t 
"> [̂  J f A r m Scunerr, tuprc. a. I s T ^ " ^ " ^ « -Icnucal lo thoae cooutaed , 

6 I.C.C.Zd 
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facilitiet or tervicet of two or noie 
ement permiu work to be trantferred 
ice of a 90-day notiee, ax provided by 
m; emeaUng agreemeal in accordaacc 

uicTs 4 and 5 of WJPA, they 
. the dismissals, furloughs, and 
J by tbe parties ' Southem, at 
rights of all of the employees 
Idem. We concluded our 

nething comparable to WJPA 
of (the RLA] would seriously 

•VJPA, the Commission began 
that Commissioner Eastman 
in WJPA. Chicago, R.I. dc G 
•89 (1938). 233 I.C.C. 21, 27 
utory authority for this action, 
s imposition of conditions as 
r approval of mergers. United 
Tii^oiirt recognized that the 
•HV^"^ for the mevitable 
i^lrincluding tbe loss of 

Tir 
•J. 

and enentive trantfen, but ia tbe 
he railroad, are rettnned in their 

•d at tpecified pointt or divitiont. 

te to the Commission m the 
epare a master plan for the 
s. Compliance with that plan 
voluntary coasolidations of 

be most effective means to 
0 promote consolidations of 
1 in Schwabacher v. United 
•here the bcsi was an enemy 

"i/fi 

Imotx tden'xaJ to thote contained 

of the good, and waiting for the perfect official plan was defeating or 
postponing less ambitious but more attainable voluntary improvements.' 
It was apparent by 1940 that the ambitious plan was not working. 

Accordingly, in the Transportation Act of 1940, the Commission 
was rehcved of its rcsponsibiUty to plan unifications. 'Instead, it authorized 
approval by the Commission of carrier-initiated, voluntary plans of merger 
or consolidation if, subject to such terms, conditions and modifications as 
the Commission might prescribe, the proposed transaction met with certain 
tests of public interest, justice and reasonableness * * * • Idem. 

Despite this change in tacdct, the goal of Congress continued to 
be the fadli:«tion of mergers and consolidations in the national rail svstem. 
•In short, the result of the (1940) Ad was a change in the means, while the 
end remained the same.' County of Marin v. United States, 356 U.S. 412, 417 
(1958)(emphasi.. in origbal). The Court continued (Id. at 417-18, footnote 
omitted): TTic very language of the amended 'unification section' expresses 
clearly the desire of Congress that the industry proceed toward an 
integrated national transportation system through substantial corporate 
simplificatioiL' 

The 1940 Act also conLiined the first statutory provision specificaUy 
requiring the protection of empJoyees affected by consoLdations of raifroad 
fadhties. See, generally, Southeî , at L56-58; RuUway Labor Assn. v. U. S. 
339 U.S. 142, 145-50 (1950). Under the first sentence of a new ection 
5(2)(0, the Commission was to require, as a condition of its approval of a 
merger or consolidation, 'a fair and equitablr arrangement to protect the 
mterests of the raifroad employees affeaed.' The :;econd sentence required 
t^t conditions be included assuring that, during a period of four years, 
aflected c iployees wiil not be 'in a worse condition with respect to their 
employmcnL' The third sentence provided, 'Notwithstanding any othrr 
provisions of this Act, tn agreement pertaining to the protection of the 
interests of said employees may hereafter be entered into by any carrier 

and the • • • represcnutive* of iu * • • employees.' 
The genesis of these provisions lay in the 1938 appointment by 

President Roosevelt of a 'Committee of Six,' composed of an equal number 
of rail management and labor representatives. Both labor and managcm;nt 
supported a principal recommendation of the Committee that the 
Commission require, 'as a prerequisite of • • • it* approval i 'air and 
cqintable arrangement to protect the interests of (affected] employt-x' 

at 149. When expressing his support to Congress for the mdusion 
of this requirement m the proposed legislaUon, George M. Harrison, a 
member of the Committee of Six and President of RLEA, testified that the 
K ^ i f f employees not protected by the 

He beheved that no legislative protection would have been 
nece&sary if aD raifroads had signed WJPA. See Southem, at 151 

6 I.C.C.2d 6 LC.C.24 


