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As a threshold matter, Crowley'* argues that a trackage
rights tenant should not have to pay any return element on the
rail propercy used, but should be charged no mors than the
landlord’s *below the wheel® variable costs. He calculates this
level to be 1.48 mills per gross ton-mile. We will adhere to the
ICC's consistent position in ion. which has been
affirmed by the D.C. Circuit Court of Appeals, that trackage
rights fees will allow landlord and tenant to compete on an equal
basis only where the tenant is allocated an appropriate share,
based on usage, of the total costs. See., 2.9.. BN/Sanza Fe. slip
op. it 90-91.

Recognizing thst our well-established standards require
inclusion of a return element !ased on market value, Crowley also
develops & fee cf 1.8 mills per gross ton-mile based on the fair
market value of SP's roadway assets. Although Crowley'’'s methed
is similar to our capitalized earnings method, there are several
significant errors in his approach that make his calculation
totally unreliable.’** pBecause there is no recent purchase
price to establish UP's market value, he has used the purchase
price of SP alone to calculate a value for both UP's and SP's
iines. But this significantly understates the value of the
investment base because a substantial portion of the trackage
Tights at issue run over UP’'s lines,'* which tend to be in much
better-maintained condition, and of higher value, than SP's
iines. Next, Crowley computes the present value of the track
investment base as depreciated to zero over 32 years. This too
understates the real costs because UP/SP will be reqguired
constantly to replace capital as its lines deteriorate. Finally,
Crowley uses the wrong interest rate, ar after-tax cost of
capi:tal, despite the fact that the ICC consistently found that
tne pre-tax cost of capital should be useZ to reflect the cost of
income taxes. These errors result in a substantial
uncerstatement of the investment base, and thus of the retusn
e.ement.

Applicants demcnstrate that, if Crowley's errors (other than
his use of just SP property) were corrected, the capitalized
earnings method would yield a rate of 3.84 mills per gross ton-
mile. This includes a return element of 2.40 mills per gross
tcn-mile, which would be the correct number if all the properties
were the less expensive SP properties, rather than a mix of SP
anc UF properties. Applicants correctly use URCS to develop
UP/SP’'s system average operating and maintenance costs, which
they calculate tc be 1.44 mills per gross ton-mile.!*” This
wou.C yield total compensation of 3.84 mills (2.40 mills « 1.44

1% Although for convenience we will refer to Crowley’s
testimony on behalf of WCTL, our discussion responds to couments
fe has submitted on behalf of numerous parties.

¢ Crowley's computation of the operating and maintenance
cost pertion of the formula s also wrong because Crowley
includes only the tenant’'s share of the YAZiable portion of
operating -and maintenance costs rather than its share of those
full costs.

!¢  Under the original BNSF agreement, BNSF would operate
over approximately 1,727 miles of trackage rights over UP lines,
and 2,241 miles over SP lines. )

' URCS costs will understate the actual maintenance
expenses UP/SP will incur on the SP lines. Because URCS is
derived from historical costs for 1990 through 1994, it reflects
the relatively lower maintenance activity by SP.
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mills) per gross ton-mile, which is substantially higher than the
1.8 mills Crowley developed, and, more importantly, much higher
than the 3.0 to 3.1 mills per gross ton-mile that BNSF has agreed

to pay.'®

In addition, UP/SP has agreed to allow BNSF an optaon to
elect tc use, a formula under which CNSF would Pay a share, based
on usage, of UP/SP's actual total maintenance and operating
expenses, taxes, and an interest rental based on depreciated book
value of the segment used times the current pre-tax cost of
capital.'® That alternative approach, which is similar to Ssw

- . though more generous to the tenant, may result in
even lower fees to BNSF. The availability of this option
provides additional assurance that the fees are not unxtusong?ly
high, and that they will permit BNSF to “ompete effectively.

< £ - DOJ again argues, as it did in
EN/SE, that, because the fees are 100% variable, BNSF will be
constrained in its ability to compete with UP/SP.:" DOJ claims

' WCTL and wsC attempt to show that the fees agreed to by
BNSF are excessive when compared Lo those in other agreements
between UP and SP. We agree with applicants that none of these
agreemernts 1s comparable. See UP/SP 231, RVS Rebensdorf, at
14-3C. For example, one of the compared agreements required a
capital contributicn by the tenant, which this one does no:.
Ciners pertained to switching and terminal operations and
industrial spurs, operations generally unlike those at issue

here.

Applicants’ witness Kauders also demonstrates that total
Sompensation per gross ton-mile would be 8.32 mills under the
annuity method and 9.05 mills under the replacement cos: new less
depreciation method, the two alternatives to capitalized earnings
under the w DSas. standard that are used when fair
mavxe: value 1s not ava.lable.

' Applicants have also improved the method by which the
charges are updated each year. Originally, the index was to be
70% cf the RCAF, unadjusted for productivity. Certain
Frotestants wanted to use the RCAF, adjusted for productivity.
UF/SP has agreed to use actual maintenance related expenses,
Tatner than using arn index at all. This reflects costs more
accurately.

7 KCS argues that BNSF will have to pay reciprocal
Switching charges at certain ©rigin or destination points for SP-
served shippers. But the number of situations where switching is
Tequired will not increase, and may decrease. Moreover, SP's
level of reciprocal switching charges will fall significantly.
Amendments to the operating agreements now aliow BNSF to select:
(1) switching by UP at a maximum switching charge of $130
(reduced f£rom approximately $495) at both 2-to-1 points and non-
2-to-1 points; or (2) direct service by BNSF, or a third party
with UP/SP’'s ccacurrence.

KCS also argues that BNSF's costs should be increased by 77%
for "additional charges*® it assumes will be assessed bv TF/SP,
but applicants have shown that there will be no additional
charges to BNSF other than those specified in the BNSF agreement .
We note that these charges pertain to the first of tHie three
components of trackage rights fees discussed in

' DOT and MRL alsc raise this argument, although to a
lesser extent.
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that competition will force rates down to variable cost levels,
and that, because UP/SP's variable costs will always be much
lower than BMNSF's, it will always be able to offer lower Tates
and obtain all of the traffic. DOJ's argument reflects a basic
misunderstanding of the relative importance of trackage rignhts
fees in BNSF's overall cost of service, and of rail pricing in
general.

As the ICC explained in rejecting DOJ‘'s app:aach in BN/ST,
slip op. at 90-91:

Placing the :enant in the same eccnomic position as the
landlord suggests that it might be appropriate to break
up the rental charge into similar constant and variable
components, Or to ask the tenant to make a lump sum
contribution to capital. But potential tenants may
have difficulty in making such capital contributions,
and a 100% variable rental charge reduces risks for the
tenant railroad, which may not have experience
participating in that marke: v s

As is true of any investmen:, no prospective trackage rights
tenant would agree to make a cap:ital contribution unless .t
believed it could recover that cost through the * tes it charges
tO shippers on that line. No railroad would inm' .t in rail
Fropertier, through .rackage rights or through ; :-chase of
divested rail lines, :f i1t anticipated revenue ..aat only covered
its variable costs.'™ Only by pricing above their variable (or
marginal) costs can railroads recover all their costs and achieve
adeguate revenues.'”™

The only markets in which railroads tend to price their
services down tc their total variable costs are those where motor
carriage 1s extremely competitive. Those narkets are not of
con<arn in the rail merger contex:t because rail competition is
relatively unimportant in such markets in Lomparison te the
overall competitive picture. And because railroads need to
TeIuIT their joint and common costs to replace their road bed and
STack structure as these items deteriorate, they cannot leng
continue o provide service in such markets. The issue of now
the fees are structured is ultimately a red herring because
railroads generally must price significantly above their variable
costs in order to return their joint and commen costs and
ccniinue to compete.

Even if we were to assume that variable cost is the only
relevant cost for rail ratemaking purposes, protestants still
have not shown that BNSF would be at a disadvantage here.
Protestants compare BNSF's trackage rights fee with the lower
"below the wheel” variable costs that UP/SP will experience, and
they argue this proves BNSF will have a substantial variable cost
disadvantage. This comparison is extremely misleading because
the costs protestants focus on are jus:t a small portion of the
total variable costs that BNSF will experience for any particular
movement. Overall, BNSF's variable costs are likely to be lower

"  Railroading exhibits economies of scale, scope, and
density that lead to declining average cost levels, 8 that
atiributable to any movement are below average costs:

M cee, generally. Soal Rate Suidelines, Nationwide, 1
:.C.C.2d 520, 526-528 (1985), afi'd sub pom Consclidated Rail
2 585, 812 F.2d 1444 (3rd Cir. 1987).
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than were SP’'s, and certainly low enough to allow it to compete
effectively wath UP/SP.*™

Conditions lImposed.
-o « { = . The various conditions

requested by parties inveive the exercise of our conditicning
power under section 11344 (c) as part of any approval of the
application.’™™ Section 11344 (c) gives us broad authority to
impose conditions governing railroad consclidations. Because
conditions generally tend to reduce the benefiis of a
consclidation, they will be imposed only where certain criteria
are met. UP/MKT, 4 I1.C.C.2d at 437.

We will adhere to the criteria for imposing conditions set
out in UP/MP/WP, 366 1.C.C. at 562-65. Conditions will not be
imposed unless the merger produces effects harmful to the public
interest (such as a sign:ificant loss of competition) that a
condizien will amelicrate or eliminate. A condition must also be
coperationally feasible, and produce net public benefits. We are
alsc dirsinclined to impose conditions that would broadly
restructure the compe:titive balance among railrcads with
unpredictanlie effects. See. £.g8.. SE/SP. 2 1.C.C.2d at 827,

2.C.C.208 at 928; and UP/MKT, 4 I.C.C.2d at 437.

i The “below the wheel® variable costs included in the
trackage rights fees relate only tc the expense of ownership and
ma.ntenance c¢f running track and structures. These costs
account, on average, for only about 17% of the tctal variable
costs of western railrouds. Thus, at most, a small component of
BNSF's total variable costs will be higher than SP’'s for the
trackage rights porzion cf a given movement. But BNSF is a very
efficient carrier, and its remaining variable costs of operating
its trains over the trackage rights segment should be lower than
SP’'s comparable costs.

Moreover, BNSF will be operating over its own lines for a
substantial portion of any given movement from origin to
destinaticon, and for that portion of the movement, trackage
rights fees are irrelevant. For those portions of the movements,
BNSF's variable costs will also tend to be lower than were SP's.
We conclude that, even if we viewed this issue from the
perspective ©f variable costs alone, BNSF would likely be in a
better positicn to compete than was SP. Sege UP/SP-260 at 26-27.

DOJ asserts that applicants’ focus on a comparison of BNSF's
and SP‘'s total operating costs 15 misplaced, claiming:

In effect, Applicants argue that the Board may impose a

tax ~--ain the form of higher trackage rights fees than
necessary to reimburse the landlord for the trackage costs--
on any replacement railroad whose current Operating costs
are lower than SP's current operating cCosts.

DOJ-14 at 31. ‘*Impeosing a tax" is an odd phrase to use to
describe a compensation arrangemen: that has been mutually agreed
to by applicants and BNSF, and which we have found to be lower
than the compensation we would have set if the parties had not
come to an agreement. This beneficial arrangement Can hardly be
called a tax on BNSF's efficiency. N

"  The responsive applications filed by CMTA, MRL, Entergy,
Tex Mex, WEPCO, and MCC's rail affiliates are not independent
applications.
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A condition must address an effect of the transaction. We
will not impose condiczions "to ameliorate longstanding pProblems
which were not created by the merger.® nor will we impose con-
ditions that "are in no way related either directly or indirectly

to the involved merger. " i -
X . 360 I.C.C. 788, 952 (fcotnote omitted)

(BN/FZisCO): see also UP/CNW, slip op. at 97.

While showing tiat a condition addresses adverse effects cf
the transaction is necessary to gain our approval for imposition
of a condition, it is by no means sufficient. The condition mus:
also be narrowly tailored to remedy those effects. We will ne:
ordinarily impose a condition that would Put its propeonent in a
better position than it occupied before the consolidation. See

UB/CNW, slip. op. at 97; ==
R GIC, 2 I.C.C.2d 427, 455 (1985) (Seo/Milwaukee IT) . 3%

- For many shippers throughout the West,
Various rights provided for in i

the competitive harms that woul

merger. We therefrre impose as a condition the terms of the BNSF
agreement, by which we mean the agreement dated September 25,
1995, as modified by the supplemental agreement dated

November 18, 1995, and as further modified by the second
Supplemental agreement dated June 27, 199¢.:"

Z8SMeZi. Although applicants have not asked thrat
approval cf the merger be made subject to the CMA agreerent,
because we f:ind that the CMA agreemen: is largely tied tc the
BNSF agreement and its pProvisions are necessary to ameliorate
competitive harm, we impose as a condition the terms of the CMA
agreement. Many cf the Pro-competitive provisions of the MA

agreement require amendments to the BNSF agreement, and are
rellected in the secona Ssurplemental agreemen: dated June 27th;
other such provisions do ¢t require amendments te the BNSF
agreemen:.

Broad- - i . As we have Previously discussed, we
are imposing a number of broad-based conditions that augment the
BNSF agreement to help ensure that the BNSF trackage rights will
a_.low BNSF zo replicate the competition that would otherwise be
ilcst when SP is absorbed into UP.

v fariliss 3 ldaliesS. The BNSF
agreement, as amended by the CMA agreemen:, grants BNSF the right
tC serve any new facilities located Post-merger on any SP-owned

3L e example, the harm to be remedied consists of the
ioss of a rail Opticn, any conditions should be confined to
restoring that option rather than CTreating new ones. See

i » 2 1.C.C.2d at 455; HR/MP/WP, 366 1.C.C. at 564.
Moreover, conditions are not warranted to offget competitors’
Tevenue losses. BN/Exisco. 360 I.C.C. at 9§51.

' As we already have discussed, in imposing the BNSF
agreement as a condition to this merger, we will require
applicants to honor all of the amendmen:zs, clarifications,
modificazions, and extensions thereof described in: (1) the
Apri.l 18th CMA agreement (UP/SP-219); (2) the April 29th rebuttal
filings (UP/SP-230 at 12-21; UP/SP-231, Par:t C, Tab 18 at 5-131;
282 ais0 UP/SP-260 at 8-9, summarizing the clarifications and
amendments described in the April 29th rebuttal £ilings): (3) the
June 3rd brie: (UP/SP-260 at 23 n.9): and (4) the June 28th
£iling that accompanied the second suppiemental agreement

(UP/SP-266 at 3).
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line over which BNSF receives trackage rights in the BNSF
agreement. The BNSF agreement further provides, however, that
the term "new facilities" does not include expansions of or
additions to existing facilities or load-outs or translcad
facilities. We require as a conditicn that this provision be
modified in two respects: first, by requiring that BNSF be
granted the right to serve new facilities on both SP-owned and
UP-owned track over which BNSF will receive trackage raghts:
second, by requiring that the term *"new facilities® shall include
transload facilities, including those owned or operated by BNSF.

ad-2 ad- 1 . The CMA agreement provides a
post -merger procedure by which a CMA member can raise a claim
that the merger deprived it of a build-in/build-out option. We
require as a condition that this procedure be modified in two
ways: £irst, by making this procedure applicable to all
shippers; second, by removing the time limit to which this
procedure 1s subject. These modifications will allow BNSF to
replicate the competitive opticns now provided by the independent
operations of UP and SP. We further clarify that a shipper
invoking this procedure need not demonstrate economic
feasibility; the only test of feasibility is whether the line is
actually constructed. Any technical disputes with respect tc the
implementation cf this build-in/build-out remedy may be resclved
either by arbitration or by the Board.

o3 gonsrac $ 2-L0- allS. The CMA agreement
Provides that, immediately upon consummation of the merger,
applicants must modify any contracts with shippers at 2-to-1
points in Texas and Louisiana to allow BNSF access to at least
50% of the volume. We reguire as a condition that this provision
be mod:fied by extending it to shippers at all 2-to-1 peints

incorporated within the BNSF agreement, not just 2-to-1 points in
Texas and Louisiana. The extension of this provision to all
¢-to-1 points will help ensure that BNSF has immediate access to
a tralfic base sufficient to support effective trackage rights
cperations.

- We impose as a condition to approval of this
merger oversight for S years to examine «hether the condition:s we
have imposed have effectively addressed the competitive issues
they weve intended to remedy. We retain jurisdiction to impose
adc:itional remedial condizions if, and to the extent, we
determine that the conditions already imposed have not
elfectively addressed the compe:itive harms caused by the merger.

We require as a condition that applicants submit on or
before October 1, 1996, a progress Tepor: and implementing plan
regarding their complianve with the conditions to this merger,
and further progress reports on a quarterly basis.

As we have discussed earlier, we expec” that BNSF will
compete vigorously for the traffic opened Up to it by the BN3F
agreement and have imposed upcn BNSF a common carrier obligatien
w.th respect to this traffic.!”" wWe further Tequire that BNSF
submit a progress report and an operating plan on or before

" Again, we empnasize that BNSF, as socn as reasonadly
practicable, must begin trackage rights operations over the key
corridors between Houston and New Orleans, between Houstoa and
Memphis. and in the Central Corridor. A failure to conduct
trackage rights operations in these corriders could result in
termination of BNSF's trackage rights, and substitution of
ancther carrier, or in divestiture.
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October 1st of this vear, and further progress reperta on a
quarterly basis thereafter.

We plan to initiate a proceeding at the end of the first
ysar, on or about October 1, 1997, seeking comments from
interested parties on the effects of the merger and
implementation of the conditions. The competitien provided by
BNSF will be one cf the key matters to be considered in the
oversight proceeding. If circumstances warrant, a proceeding may
be held prior to October i, 1987. Subsegquent proceedings will be
Scheduled as neaded.

Souih Cenizal lines/SP East.
- We are particularly sensi:zive to our

responsibility to ensure that this merger will foster the goal of
North American economic integration embodied in NAFTA. After
2ll, our regulatory powers are derived from the "Commerce Clause®
of our nation‘'s constitution,'” which, in a very real sense,

has resulted in the creation of a "free trade zone" within these
United States, leading to our emergence in this century as an
economic superpower.

NAFTA now has the potential to contribute to the econecmic
growih and prosperity of the United States, Mexico, and Canada.
Mexico, in particular, holds great promise as a market for our
agricultural and other products. As USDA explained, *|[u)nder
NAFTA, Mexico is expected to be an important growth market,
especially for grains and cil seeds produced in the midwes: and
plains s:aﬁcs. Affordable rail rates and access to service are
critical. "

The BNSF agreement should Preserve shippers’ competitive
alternatives at the Brownsville border crossing, and should
enhance them a: Eagle Pass by upgrading BNSF's access from
haulage to trackage Tights. But Tex Mex and its supporters have
Taisec legitimate concerns that, absent a grant of Tex Mex's
responsive applicaticn, the merger could result in a reduction in
competition at lLarede, the mos: important U.S.-Mexican rail
gateway.

Specifically, Tex Mex has pProposed that we grant it trackage
Tights that would permi: it to connect with KCS at Beaumont via
Housion. Tex Mex notes that, except for a small segment of UP
track running from Robstown to Placedo, the routing proposed by
Tex Mex would net overlap with BNSF's trackage and haulage rights
f£rom Housten o Brownsville, and thus it would not unduly
interfere with BNSF's new operations. Tex Mex envisions its
Proposed trackage rights as an addition to those competitive
safeguards contained :n the BNSF agreement, and not as a
' replacement .

Tex Mex has offered a number of arguments in favor cof its
Froposal. First, it suggests that all the U.S.-Mexican Gateways
should be viewed as a single market now served by UP, 5., and
BNSF, and that the reduction from three railroads to two broug
about by the merger is an unacceptable loss of competition tha.

" Article 1, Section 8, states in part:

The Congress shall have Power . . . [t]e regulate
Commerce with foreign Nations, and among the several
States & Ry

' Dunn, Oral Arg. TR at 240.
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cannot be remedied through any condizion relying on BNSF, which
is one of the three.

We must reject this argument. In SE/SP, the I"C determined
that there was no all-Mexican-gateway market, and . .at Laredo
cle ~ly occupied a position of separate and Surpassing eccnomic
Sign..icance. SE/SP, 2 1.C.C.2d at 797. We reaffirm that
finding here, but also acknowledge that, as BNSF has explained,
this does not mean that the Mexican gateways are completely
independent. BN/SF-59 at 31 n.12.

Further, Tex Mex acknowledges that, in 1994, BNSF handled
only 3% of all U.S.-Mexican rail traffic at the border .
TM-39 at 36. Even if there were a single market for U.S.-Mexican
movements by rail, BNSF'e extremely limited presence prior to
this merger would hardly make this a 3-to-2 Situation, much less
cne that calls for remedial conditions.®?

Tex Mex has raised other arguments thar we find more
parsuasive. It is concerned that the merger will diminish its
traffic base to the point where it is unable effectively to
preserve a second competitive routing at Laredo, and that the
merger might endanger the sssential service it provides to the
mire than 30 shippers located on its line.

The 8.8% of current Tex Mex trafiic originated at points
served exclusively by SP is likely to shift to the new and
elficient UP/SP single-line route into laredo created by this
merger. Another 31% of Tex Mex traffic now originates at or
moves through 2-to-1 points on SP. BNSF will have access to this
trafiic via the BNSF agreement. Applicants’ traffic study shows
all this traffic moving via a BNSF/Tex Mex routing into Lareds.
As we have explained elsewhere, the BNSF agreement will permit
BNSF effectively to replace the competition that will be los:
when SP 1s absorbed into UP, and thus protect shippers at 2-to-1
pcints from facing higher prices or detericrated service. This
does not mean that BNSF will be able to retain all the traffic
now carried by SP when BNSF's competition is the newly merged and
mcre efficient UP/SP, which may choose to offer shippers lower

rates cor better service than offered by either UF or sP trday.

Further, for this 2-to-1 traffic, and for the 34.2% of 1994
Tex Mex traffic carried via a Tex Mex/SP/BN or SF interline

" This market share will likely rise. The BNSF agreement
will extend BNSF's presence for handling Mexican traffic. t
haulage r-ights to Eagle Pass will be converted intc trackage
Tights, and, as noted previously, it will have new trackage and
haulage rights over the UP line into Brownsville.

! Our finding that this is not a 3-to-2 situation is
corroborated by the testimony of Tex Mex’'s own witness, Grimm,
whc argues that this would remain a 2-to-1 situation even after
implementation of the INSF agreement :

In the market for rail transportation between the
United States and Mexico, therefore, the effects of the
merger will be much closer to a 2-to-1 reduction than a
3-to-2 reduction. Although BNSF will be = rheosétical
competitor, it will be a very minor and ineffective
one.

T™-23 at 122.
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movement, ') the BNSF agreement has created a new potential
single-line movement for BNSF into Mexico via Eagle Pass. As RCT

explains:

[Wlere it not for the fact that Laredo currently enjoys
a competitive advantage over the other gateways to
Mexico because there is a "arger infrastructure of
customs brokers located at Laredo than at the other
gateways, there would be little or no incentive for
BN/SF to route traffic via TexMex. Certainly, there is
RO reason to assume that BN/SF would deliberately route
unit trains of grain in joint-line service with TexMex
via Laredo when it will have a comparatively direct
shot in single-line service at Eagle Pass. Given the
admitted concentration of BN/SF's traffic from the
grain belt and the Pacific Northwest and the industrial
Midwest, it is only logical to assume that BN/SF would
favor the less circuitous, single-line routing via
Eagle Pass.

RCT-7 at 22-23.

We are persuaded that a partial grant of Tex Mex's
respcnsive application is required to ensure the continuation of
ar effective compet:itive alternative to UP's routing inte the
border crossing at Laredo. Further, as noted by Volkswagen of

Amer.ca:

[E)ccnomical access te internmaticnal trade routes
should not be jeopardized when the future prosperi.y of
Sih countries depends so strongly on internaticnal
trade.

T™M-39 at 18.

Tex Mex has offered an effective rebuttal to applicancs’ and
BNSF's claims that the BNSF agreemen: is sufficient to preserve
Sompetiiion at lLaredo:

If Applicants are right that BNSF will be better feor
Tex Mex than SF and that the route Tex Mex seeks will
be inferior %c BNSF'e route, then granting Tex Mex's
application would have iivtle adverse impact on
Applicants or BNSF, because little traffic would move
cver Tex Mex's trackage rights.

T™-35 at §.

Finally, we note that applicants and BNSF have raised
legitimaze concerns ~ver Tex Mex's request that it have
unrestricted access to interline with other carriers along its
trackage rights route. Tex Mex has conceded this peint,

explazning:

An incidental competitive benefir of granting the
raghts Tex Mex seeks is that Tex iex could carry some

'’ Tex Mex notes that nearly all of the 1994 traffi= it
received in interline movements with BN or SF has disappeared

because of a $300 per car surcharge imposed by BN and SF (and
continued by BNSF) on all grain cars originating on BNSF destined
focr Laredo. TM-39 at 9. BNSF has explained that this was due to
service problems and poor turnaround times for these cars by SP,
which would be eliminaced with the rights it receives under the

BNSF agreerent.
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shipments between Beaumont and Houston that had no
Prior or subsequent rail movement south of Houston.
This, however, would be a relatively minor benefit, and
it was certainly not a central purpose of the
application . . . . [The Board) could limit the rights
granted to exclude Tex Mex from carrying shipments
between Houston and Beaumont that have no prior er
subsequent movement by rail south of Housten.

T™-34 at 7. Although we have accepted Tex Mex's arguments that
it may need o replace traffic it will lose via the merger in
order to preserve competition at Laredo, the trackage rights we
are granting here may only be used in conjunction with traffic
that moves on the Tex Mex.

We are therefore granting Tex Mex the trackage rights sought
in its Sub-No. 13 responsive application and in its Sub-No. 14
terminal trackage rights application, restricted in both
instances to the transportation of freight having a prior or
subsequent movement on the Laredo-Robstown-Corpus Christi line.
These trackage rights will be effective on the effective date of

this decision.™

With respect to the precise details of the Sub-No. 13
trackage rights, we will allow Tex Mex and UP/SP an cpportunity
tc reach an agreement, and we will require these parties to
submit, within 10 days of the date of service of this decision,
e:ther agreed-upon terms respecting implementation of the Sub-No.
13 trackage rights or separate proposals respectiry such
implementation. We realize that 10 days is a short time frame,
but it will enable us, if necussary, to choose the better of the
cf{fered alternatives, or some variaticn thereof, pTior to the
effective date cf this decision. We wish, however, to emphasize
that, even if certain details respecting the Sub-No. 13 trackage
rights cannot be resclved prior to the effective date of this
decision, these trackage rights will nevertheless become

ffective on that date. If the terms of compensation have not
been resclved prior to the effective date, compensation will
accrue from the actual date of the start of trackage rights
cperations, and will be payable after terms have been
establisned. We note that, if we are required to prescribe the

Sub-No. 13 compensation terms, we will look to the terms and
conditions in the BNSF agreement as well as to the principles
announced in the cases.

With respect to the precise details of the Sub-No. 14
trackage rights, we will allow Tex Mex and HB&T an oppertunity to
reach an agreement, and we will require these parties to submi:z,
within 10 days of the date of service of this decision, either
agreed-upon terms respecting implementation of the Sub-No. 14
trackage rights or separate proposals Tespecting such
implementation. The 10-day time frame, as previocusly noted, waill
enable us, if necessary, to choose the better of the offered
alternatives, or some variation thereof, Prior o the effective
date of this decision. We wish, however, to emphasize that, even
if certain details respecting the Sub-No. 14 trackage rights
cannot be resclved prior to the effective date of this decision,
these trackage rights will nevertheless become effective on that

i  The Sub-No. 14 application is unopposed, and an extended
discussion with respect thereto is therefore unnecessary. We
£ind that the use by Tex Mex of the HB&T terminal facilities at
issue in the Sub-No. 14 docket is practicable and in the public
interest, and will not substantially impair HB&T's ability to
handle i1ts own traffic. Sge 49 U.S.C. 11103(a).
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date. If the terms of compensation have no: been regolved priecr

to the effective date, compensation will accrue from the actual

date of the star: of trackage rights operations, and will be

payable after terms have been established. We note that, if we

are required to prescribe compensation terms, we will apply the
Tinciples for cempensation in condemnation Proceedings.

49 U.S.C. 11103(a) (thizd sentence) ; . 366 1.C.C. at

576 n.114.%%

3 L 2 . Plastic and
chemical shippers located in the Gulf Coast area have raised a
number of legitimate concerns over merger-related competitive
harm that would not be effectively remedied by the BNSF

Accordingly, we are imposing additional conditions to

address these concerns. For example, we are imposing a condition
that will broaden BNSF's access to SIT facilities in the area.
For shippers located near Lake Charles, LA, we have crafted
conditions that will permit KCS to cffer an interline routing
into St. Louis independent of applicants, and thar will eliminate
the restrictive destination conditicns and *phancom® haulage
charges that together would have unduly inhibited BNSF's ability
to cffer direct, competitive service to those shippers. Finally,
we have ensured the centinued availability of competitive build-
Out options for Dow at Freeport, TX, and UCC at Seacrift, TX,
which are discussed in detail below under conditions requested by
individual parties. Preserving the Dow build-out cpportunity
alsc will benef:t numerous plastic and chemical shippers located
along the Gulf Coast between Freepcor: and Texas City, TX, such as
Quantum’s plant at Chocclate Bayou.

Storage-in-Transit (SIT) Facilities. There is widespread
agreemen: among the parties that SIT Capacity is a critical
element in service to the plastics industry. The use of railcars
for storage allows plants to run at capacity and product te be
readily available for Prompt movement to various markets as
market price and demand caange.'* It has also proven to be a
cost effective alternative to investing ain multiple silos as a
means cf storing up to 50 products while avoiding any possible
Prcblems with contamination. SPl's witness Ruple notes that
"(wiSile the percentage of resins utilizing storage varies, in
general between 30% and 0% Tequire storage.” 1d.

Pricr to the merger, sp undertook a comprehensive analysis
cf storage requirements for Plastics shippers in the Gulf Coas:.
Accerding to SP:

Plastic storage in the Gulf Coast impacts operations
more than any other normal operating condition, with
the only possible eéxceptions being locomotive/crew
avallability and scheduled track maintenance.

See SPI-11, Exhibit 14. Two-thirds of the plastics hopper cars
Tequire storage, and the mean Storage duration at the time of the
pe-

analysis was 45 days.

1 Our pledge to apply condemnation Principles in setting
compensation fulfills the alternative Tequirement in the fourth
sentence of 49 U.S.C. 11103(a) that compensaticr be “adequately
secured” before commencement of terminal trackage Tighits
operations. .

i £.8., SPI-11, VS Bowles, at 3-4; and SPI-11, vs

Sse
Ruple, at 15-17.
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UP and S? currently enjoy 84% of the plastics hopper car
Storage capacity in the Gulf Coast.’ To meet customer needs,
SP committed to a new 3,000-car storage yard at Dayton, TX,
s:ra:egzcally located near plastics resins production
facilities.’’ The CMA settlement has made provision for BNSF
access to Dayton Yard to supply some of the needed additional
storage capacity. That agreement indicates that BNSF will have
equal access to that facility. It alsoc states that applicants
will work with BNSF to locate additional facilities on the
trackage rights lines as necessary.

These provisions are somewhat ambiguous, and various parties
have criticized them as inadequate. We think that these
provisions should bg clarified and strengthened. We are
therefore imposing the additional condition that the BNSF
agreement be modified to require that BNSF shall have access to
all SP Gulf Coast SIT facilities on economic terms no less
favorable than the terms of UP/SP's access, for storage in
transit of traffic handled by BNSF under the terms of the BNSY

agreemen:.

lake Charles, LA. A number of plastic and chemical
shippers, including Montell, Olin. and PPG, cperate plants
located at three rail stazions (Lake Charles, Wes:t Lake, and
Wes: Lake Charles) in the Lake Charles area of Louisiana. These
Flants have access to SP and KCS, and some have access to UP as
well via haulage cor reciprocal switching. But XCS must interline
2tk UP or SP te provide efficient Toutings to the Mew Orleans,
Houston, and St. lLouis gateways. Thus, while thesr shippers now
benefi: from direct rail competition, an unconditioned merger
would place all their efficient rail routings under applicants’

consrol
v 0a. .

Paragraph & of the COMA Agreement amended the original BNSF

i £ ement to give BNSF the right to handle tratfic of
Lake Charles and west Lake shippers open to all of UP, SP, and
KCS for traffic moving (a) from, tC, and via New Orleans and
(E) to or from points in Mexico via the Texas border Crossings at
Eagle Pass, lLaredo, or Brownsvilie. On brief, applicants
extended thnis relief to incorporate West Lake Charles traffic
open tc SP and KCs.'®

We believe this to be an inadequate solution for these
snippers. Any KCS routing to and from St. louis or Chicago mus:
still include a connection with applicants at Shrevepor: or
Texarkana, giving applicants control of a "bottleneck® for these
movements. Moreover, the key role of SIT facilities for plastics
shippers further complicates this situation:

" SP1 witness Ruple identifies the following Gulf Coast
SIT sites of UP, SP, and BNSF, respectively: UP, in Spring, TX
(2520 spots), in Addis, TX (550 Spots), and in Avendale, LA (350
Spcts) . SP, in Dayton, TX (3000 Spots;, in East Baytown, TX (1200
Spots), and in Beaumont, TX (250 spots) ; and BNSF, in Casey, TX
(720 spots), and in Teague, TX (€8§0 Spots). 1In addition, he
identifies the following non-Gult SIT facilities: UP, in
McGehee, AR (380 spots), and in Dupo, IL (350 spots); SP, in Pine
Bluff, AR (250 spots), and in East St. louis, IL (100, spots) .
S2¢ SPI-11, VS Ruple and Exhibits 7-9. .

¢ See -PI-11, vs Ruple, at 15, and Exhibits 8, 14, and 18.
" gSee UP/SP-260 at 23, n.9.
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As much as 70% of a plant’'s output may be assigned
initially to storage. . . Generally, it is only after
the car has been in storage that its contents are sold
and a delivery destination determined.

MONT-9 at 12. Because BNSF would only be able to handle
shipments routed to certain destinations, and because the
destinations are not known when the product moves to the storage
point, a shipper could be forced to order a rail car returned
from a storage point to its facility so that it could be
transported by a different carrier.

To preserve existing competitive alternatives for shippers
in the Lake Charles area, we will require applicants to modify
the BNSF agreement in two ways. First, BNSF must be able to use
its Houston-to-Memphis trackage rights to interline with KCS at
Shreveport and Texarkana. This will have the principal effect of
substituting a KCS-BNSF joint-line routing via Texarkina and
Shreveport for the existing KC5-UP joint-line movemen: via
Texarkana. Second, applicants must remove the (New Orleans and
Mexico) geographic restrictions on direct BNSF service to
Lake Charles, West Lake, and West Lake Charles shippers and
perm:: BNSF to serve all destinations from these points. This
will permit BNSF to offer SIT facilities for a full range of
dest:inations, without which shippers might be hesitant to use
BNSF services for any shipments requiring SIT.

Furthermore, we have one additional concern with the
arraigements under which BNSF service will preserve competition
for Lake Charles area shippers. Section Sb of the original BNSF
seitlement agreement, as amended by Section 4k ¢f the second
suppiemental agreement dated June 27, 1996, reads in part as
fcllows:

In addition to all other charges to be paid by BNSF to
UP/SP herein, at West Lake and West Lake Charles, BNSF
snall also be required to pay a fee to UP/SP equal to
tne fee that UP pays KCS as of the date of this
Agreement to access the traffic at West Lake, adjusted
upwards or downwards in accordance with Section 12 of
this Agreemen:.

Protestants have referred to this as a “phantom haulage
fee. " It appears to us that applicants are intending to charge
BNSF a fee to access traffic at Wes: Lake Charles, even though
this location is not presently open to UP under haulage or
switching and 1is served only by KCS and SP via jointly owned
track. Further, the fee that UP currently pays to KCS at
West Lake i1s compensation for reciprocal switching or haulage
service performed .y KCS. Elsewhere in the BNSF agreement, the
parties have made arrangements for reciprocal switching and
haulage charges. 1If applicants perform any switching or haulage
in the Lake Charles region., then these are appropriate charges
that should be assessed BNSF. It appears, how ver, that BNSF
will have direct access to West Lake shippers wnen it begins t¢
cperate under .its trackage rights arrangement, so that UP/SP may
not be performing any switching or haulage service for BNSF in
this area. Under these circumstances, we find it is unreasonable
for applicants to impose any charge to BNSF at West Lake over and
above the compensation for trackage rights unless they are
perfcrming an additional service. Jt is even more unreascnable
for applicants to expand the scope of this fee to include
West Lake Charles, which represents 93% of the Lake Charles
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area’s rail traffic,'” and where no switching or haulage is now
performed and no fee is assessed. We will Tequire applicants to
modify the BNSF agreement to remove this fee.

fof : . We are imposing specific
conditions crafted to preserve existing competitive alternatives
for three coal shippers located along applicantr’ South Cencyral
lines. The details of each are discussed elsewaere under
conditions requested by individual parties.

First, we have ensured the continued availability of a
competitive build-out option for Entergy’'s White Bluff plant near
Redfield, AR, which is now served exclusively by UP. BNSF will
be permitted to substitute for SP if a connection is ever built
linking the plant to a nearby SP line at Pine Bluff. (BNSF will
be operating over this SP line via the trackage rights it will
receive under the BNSF agreement.) Entergy will thus continue to
have the option of building out to an independent carrier and
will continue to be able to use this Opticon in its negotiations
with applicants.

Second, we are imposing a condition to maintair the pre-
merger competitive status quo at CPSB's two plants at Elmendore,
TX. While these plants receive rail service at destination via a
iine owned by SP, UP is permitted to deliver coal to CPSB under
trackage rights that have been granted by SP to CPSB. BNSF will
be permi.tted to substitute for UP by using the CPSB trackage
Tights to deliver shipments to the plants.

Finally, we are imposing a condition to maintain the
availab.lity of two independent and efficient PRB routings to
TCE's Marzin Lake plant near Henderson, TX. This plant is now
exclus:vely served by BNSF, and its most efficient PRB route is
ar interline movement involving both KCS and a short SP line
segment. (Interline movements do not significantly detract from
the eff.ciencies of run-through coal unit trains.) TUE has
pians, however, to build a 6-mile Spur to comnnect to UP and gain
2 second :ndependent routing into the plant. We will require
that the BNSF agreement be amended to permit BNSF and KCS to

rovide an efficzient PRB joint-line movement into Martin Lake as
ar independen: competitive alternative to the UP/SP single-line
Touting it will gain access to once the SPur is completed.

ol - L - As we explain below,
We are imposing two conditions to ensure that this merger does
not result in competitive harm to Central Corridor coal shippers.
First, we are impoaing the URC agreement Lo preserve the existing
level of rail competition for those few western coal shippers
dependent on originations of Utah/Colorado coal. Second, we are
granting discontinuance authority rather than full abandonment
authority for applicants’ Tennessee Fass Line tO ensure that the
merger does not result in service dcgrldl:;en for Central
Corridor coal (and other) movements.i®

URC agreemenc. Uader the URC agreement, URC will receive
access to additional coal sources in Utab and Overhead trackage

1% gee SPI-21 at 35.

"' We have viewed the concerns raised over potedtial
degradaticn of Central Corridor service as concerns over
pctential competitive harm. As ncted above, merger-relazed
competitive harm results when the merging parties gain sufficient
market power profitably’ to raise rates and/or reduce service.
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rights between Utah Railway Junction, UT, and Grand Junctien, CO.
BNSF, via the trackage rights it will receive under the BNSF
agreement, will be able to move URC-originated coal to
destination points west of Provo, UT, and east of Grand Juneczion.
URC has explained thar its agreement with applicants *will
provide the market discipline to assure competitive rates for
coal customers in the western region by means of its cost
efficient operations and access to Utah coal acting either in
conjunction with the BNSF or with UPSP.*!" jg discussed
elsewhere in this decision, the URC agreement is «n especially
important competitive safeguard for those few western coal
shippers, such as the SPP/IDPC jcintly owned Nerth Valmy Station
piant, that are dependent on originations of Utah/Colorado coal.
We therefore impose as a condition the terms of the URC

agreement .

Tennessee Pass Line. Applicants seek to abandon a porticn
©f the Tennessee Pass Line between Malta and Cafion City, CO,"
and to route traffic over more efficient routes POSt -merger.
Several parties have raised concerns that the Moffat Tunnel Line
between Dotsero and Denver, CO, will lack the capacity to handle
overnead traffic rercuted from the Tennessee Pass Line.

Parties have regquested that we consider alternative
conditions designed to ensure thz: shippers do not suffer a
degradation of the level of service now provided by SP as a
resul: of the merger. One such condition would require UP/SP to
maintain service on SP’'s (DRGW’'S) Tennessee Pass Line between
Doiserc and Pueblo, Colorade. An alternative condition would
permit UP/SP to discontinue service on, bu:t not physically
abancdon, the Tennessee Pass Line. 1I1f the Moffa: Tunnel Line
cannct handle the increased traffic, we could then take steps
necessary to enable UF/SP to restore the prior level of service
over the Tennessee Pass Line. 1In addition, Oopponents argue that
the Tennessee Pass Line is an important alternate route in the
event o a derailment or congestion on the Moffat Tunnel Line.

Applicants assert that, in the 1970s, DRGW operated as many
as 25 to 30 crains per day througk the Moffat Tunnel, which
incicates that this line should be able te handle the projected
increase in traffic volume, and that additional capacity
iMErovements on this line could be made if they prove necessary.
Never:tneless, opponents point out that the traffic mix has
changed considerallv since the 1970s. DRGW's operations
ccnsisted mostly of short mixed-freight trains, whereas today SP
operates longer trains, including heavy unit trains transperting
cocal. Cpponents ar. concerned that, if SP has difficulty meeting
contracted delivery schedules now, shifting more traffic to the
Mcffat Tunnel Line will cause additiocnal capacity and service
proclems. Such a degradation in service could increase cycle
times for un.t trains of shipper-owned cars, and thus require
shippers to purchase more cars to receive the same level of

servaice.

Applicants assert that the Tennessee Pass Lirne is the least
efficient link for an overhead route across the Central Corridor,

12 UTAH-6 at 19.

7 specifically, applicants seek by petitions for exemption
in Decke: Nos. AB-8 (Sub-No. 36X) and AB-12 (Sub-No. \189X) for
SPT tc abandon, and DRGW to discentinue operations over, SP's
Sage-Malta-lLeadville line; and by applications in Docket Nos.
AB-8 (Sub-No. 39) and AB-12 (Sub-No. 188) for SPT to abandon, and
DRGW to discontinue cperations over, SP's Malta-Cafion City line.
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and that the merger will open new, more efficient routes for the
present traffic flows. Given the UP/SP and BNSF options that
will become available after the merger, applicants claim that
rou:xng. ’\‘ria Pueblo and the Tennessee Pass Line i: an inferior
choaice.

We acknowledge that applicants have taken the railroad
capacity concern Jeriously and recognize that the inefficient
Tennessee Pass Line might need to be retained just in case the
Mcffat Tunnel Line is overwhelmed. Applicants provided
assurances that no action will be taken Precipitously to abandon
the line, and that overhead traffic flows will leave that line
only as their new routes become fully prepared to take them
efficiently. Notwithstanding these reassurances, we will
grant discontinuance authority rather than full abandonment
authority because of the crucial nature of this through route.
This will preserve the line intact until applicants demonstrace
that overhead traffic over the Tennessee Pass Line has been
successfully rercuted.

55. Consistent with the Board's
pelicy to promote Private-sector solutions to disputes, we
enccurage parties to this pProceeding to make their best effor:s

ng themselves any disputes that may arise

concerning the meaning or applicability of any of the terms or
condizions imposed eor approved before resorting to the Board for
resc.uticn. Use of arbitration to resclve disputes can resul: in
resource and time savings for all concerned. If parties choose
tC use arbitraticn in the firse instance, the Board will
entertain appeals from arbitral decisicns using the standards in
adSe Cuxe " set forth for review of arbitral decisions under
our .aber conditions, unless the parties agree otherwise.

Ne Divestiture Needed. 2 number of parties have called on
S TO impose certain broad-based remedies to supplement or
replace the BNSF agreemen: Most notably, a number ef parties
TéJuest that we impose some version of MRL's plan for divestiture
cf certain Central Corrider lines and/or some version of KCS' and

Conrail's plans for divestiture cf certain lines running from
St. Louis to the Gulf Coast region. :

'™  Applicants note that double-stack traffic is
transcontinental tra‘fic that can easily be rerouted co shorter
routes through Wyom.=z or New Mexico and by-vass Colorade
completely. Applican:s state that the Tennessee Pass Line would
be the ghorter POst -merger route only for coal moving to West
Texas, New Mexico, and Arizona. The volume of this coal,
applicants assert, currently amounts to about one train per week.
UP/SP-232 (vol. 3), Vs Ongerth, at 47-48.

™ According to applicants, existing service to overhead
shippers will be protectec until superior OPtions are in place,
and the track itsel! will be left in place for a set period of
time in accordance with assurances made to the Governor of
Colorado. These include 4 commitment te maintain service on the
line for a: least 6 months following consummation of the merger,
and to leave track in place until upgrades are completed on the
new routes and at Roseville Yard in California, which could take
several years. UP/SP-232 (Vol. 3), VS Ongerth, at 49’

1% ' - -e » 3 1.C.C.2d 729
'1987) (Lace Cursaln), aff‘ g, mmmmmm
¥.IlJ. 862 F.2d 330 (D.C. Cir. 1988)
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As we have explained above, the merger, subject to the
conditions we are imposing, including an oversight condition,
will be consistent with the public interest. These conditions
are narrowly tailored to ensure that they effectively remedy all
significant merger-related competitive harms without unduly
limiting the merger's substantial public benefits. Therefore, no
other broad-based remedy i1s required for our approval. Further,
as we explain below, while divestiture of certain of applicants’
lines may have a surface appeal, it alsc entails its own very
substantial problems in this proceeding.

SQuil Central Lines/SP East. Various parties, including
Conrail, KCS, NITL, RCT, the Arkansas Attorney General, DOT., and
DOJ argue for a condition requiring divestiture of extensive UP
cr SP lines in the Scuth Central region. Conrail and RCS put
forth requests involving forced divestiture of specific SP line
segments. While these proposals all differ somewhat in their
particulars, they are all quite similar. The Conrail proposal
envisions a larger divestiture of SP's assets than the KCS plan,
but both these and the others would entail removing the core of
what would be the UP/SP South Central network.

Civestiture in the rail industry, with its network
economies, 1S a regquirement, to be imposed only under extreme
conditions, when no other less intrusive remedy would suffice.
Here, divestiture would be greatly inferior to the remedy we have
chosen. Divestiture would be an Over-reaching solution,
espec:ially in light of the agreements that applicants have
Teached with various parcties and the additional cenditions we are
imposing. Because the competitive justifications that would be
the basis for compelling divestiture have been mooted, we will
deny the requested conditions calling for divestiture of South
Central lines.

As we already have discussed, BNSF, through the agreements
Pplicants have arranged and the additiocnal conditions we are
imposing, will be mere than sufficient as a replacement
competitor in these corridors. All the parties’ competitive
concerns have been effectively addressed. In these
circumstances, we need not resert to the significantly more
sntrusive divestiture remedy. As for potential purchasers, both
ccnrail and KCS suffer from deficiencies. Despite their attacks
cn the adequacy of BNSF's service plans, neither Conrail nor KCS
utilized existing Board procedures to submit respensive
applications in support of their sSweeping proposals. They have
provided no traffic studies, no operating plans, and no pro fcrma
financial statements to reveal the full effects of their
proposals.’” As previcusly noted, we will not impose
conditions tha: will restructure the competitive balance among

' NITL's divestiture proposal (NITL-9 at 5-§, 56-57) is
equally unsupported. It offers nmo Justification to support its
request for additional requirements that (a) SP’'s Housten-
Flatonia-Placedo line be scld, yielding a Houston-Corpus Christi-
Brownsville route distinctly inferior to the one BNSF would have
under the BNSF agreement, and (b) SP's Flatouia-Eagle Pass line
be sold subject to BNSF's present haulage rights, thus yielding
weaker competition at Eagle Pass than would the BNSF agreement.

The proposal of the Arkansas Attorney General to, turn SP
lines into public highways is vague, unprecedented, and
unpredictable, and thus we cannot judge its impacts. RCT
suggests a specific overreaching addition to the Conrail and KCS
proposals that would require the insertion of a second railrocad
at CP&l’'s Coleto Creek plant. RCT-4 at 17.
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Tailroads with unpredictable effects, whizh is what divestiture
to KCS or Conrail would result in here.

Divestiture would introduce a dist.nctly weaker competitor
than BNSF at 2-to-) peints and a distinctly weaker competiter
than UP/SP at exclul;voly served (1-to-1) points. Neither KCS
nor Conrail (nor any other purchaser other than BNSF, for that
matter) could offer the array of service and single-line coverage
that both the merged System and BNSF will offer to their
shippers. A KCS pPurchase would raise the most new competitive
concerns, as the KCS system itself is mostly within these
corridors. As such, there would be many of the same problems
with parallelism as with the UP/SP merger, but without the
competitive solutions we now have before us. There is evidence
that Conrail is a much higher cost railrcad than BNSF, and thus
there are sericus questions as to its ability to be a competitive
force in these corridors. UP/SP-231, RVS Whitehurst, at 21.

At points that will continue to be served by multiple
railroads after the merger, such as Dallas (which will be servec
by BNSF, UP/SP, KCS, South Orient Railrocad Company as well as
Other shortlines) and Houston (which will be served by BNSF,
UP/SF, KCS for grain, and Tex Mex for Mexican traffic over the
trackage rights we are granting here, and .ral terminal
roads), estiture would add an additional railroad, reducing
volume efficiencies, despite the fact that the
conditioned will not result in competitive harm.
will be a significant overreach because it would transfer large
velumes cf business at exclusively served points to the acquirer,
without any competitive Justification.i"

These divestiture Proposals would alsc take the railroad

Ssystem backwards by destroying, rather than Creating, single-line
service.'” Many shippers who would have received new single-
-ine service, or who would See existing single-line service
el:minated, would no longer share in the merger‘'s benefits. It
3§ true that the loss of new UP/SP single-line routings could be
reduced somewhat by a grant back of trackage Tights £rom the
carrier chosen for divestiture to UP/SP, ar 7ariously suggested
by NITL and MRL. Bu: many shippers on the ..ivested segments
would lose single-line service necause the overhead trackage
Tights would not permit loeal service. Nonetheless, single-line
Service over BNSF in the South Central Corridor, to and from the
Pacific Northwes:t, to and from the Upper Midwest, and to and from

" For example, applicants’ witness Peterson shows that the
Conrail proposal would compel the merged System to convey lines
tc Conrail that accountea for 265,000 carloads of exclusively
served SF traffic in 1994, compared to only 90,000 carlcads of
¢-to-1 traffic. UP/SP-231, RVS Petersen, at 19s.

Peterson details how the Conrail and xcs divestiture
Froposals would cause very large and unnecessary traffic losses
to UP/SP (i.e., $924 million in annual gross revenues in the case
©f the Conrail Proposal and $874 millien in annual gross revenues
in the case of the KCS Proposal) . Such losses would adversely
affect the economics of the merger. Jd. at 136-201.

" Peterson alsc shows that the Conrail and KCS divestiture
pProposals would eliminate single-line service for 357,000 units
£ traffic per year--even more than the volume of traffic that
will gain new single-line service 28 a result of the merger.
Offsetting this in the case of Conrail (but not KCS) would be the
creaticn of new single-line service for a smaller volure of
traffic that moves to Conrail points. Id, at 20:1-08.
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the PRB for major coal utilities, would all be adversely
affected.

Further, the quality of UP/SP service in the Chicage-
St. louis-Memphis-Texas corridor would be adversely affected by
these proposals. Applicants note that a study performed for
Conrail graphically demonstrates the improved transit times that
will result from directional running. UP/SP-232, RVS Salzman, at
23. Even more seriously, loss of SP’'s Pine Bluff Yard would
destroy the UP/SP blocking plan, overload UP's North Little Rock
Yard, and require extra switching throughout the South Central
UP/SP region. J]gd, at 17-20. UP/SP would lose the ability to
make many blocks at Arkansas yards, requiring additional
switching at other congested yards. Jd. Conrail points out in
detail how each additional switch increases transit time,
increases damages, and increases safety risks. CR-22, VS
Carey/Ratcliffe/Shepard, at 13-15. We note that these problems
axre inherent in Conrail’'s own propeosal.

UP/SP would lose the ability t. build run-through trains for
NS via St. Louis. It would be unrs.le to block for Conrail’'s
Buckeye Yard. Blocking for mar: smaller yards in Texas and
Louisiana would be eliminate”. UP/SF-232, RVS Salzman, at 17-19.
Almost every new block prer.csc in the UP/SP Operating Plan for
the Scuth Central corridor would have tc be eliminated, and chose
that rema.n would displace ex:sting blocks. 1g,

In exchange, shippers would gain no discernable service
benefits. Conrail witnesses acknowledge that the service plan to
wnich Conrail is committed calls for pgo changes in SP‘'s existing
train schedules. UP/SP-232, RVS King, at 26-27. KCS has not
disclosed its plans, but we assess that KCS could not offer

significantly improved train schedules because its route network
1s toc constrained.

Applicants’ witness King asserts that the UP-Conrail *"Salem
Gateway" service, which provides the best service between the
Northeast and the South Central regicn, would be degraded if
Conrail were to acquire the SP lines it seeks. 1If Conrail is the
acquirer, applicants asser: it will have no incentive to help its
competitcr, UP/SP, maintain that gateway, or vice versa. As a
resul:, service would decline and cars would likely be rerouted
vVia urban St. Louis, absorbing add:iziocnal delay. UP/SP-232, RVS
King, at 25-30. UP/SP alsoc asserts that there is a significant
Tisx that current SP-NS and SP-CSX services would also be
undermined because Conrail would have sharply reduced incertives
to work with its competitors in the East, and vice versa. i8. at

30-31.

The economic benefits cof the merger would also be undermined
by these divestiture proposals. Applicants have shown that
claims by some parties, especially Conrail, that the UP/SP
savings are all in the West are erronecus. UP,SP-232, RVS
Salzman, at 14 & Ex. DWS-1. Although many of the benefits Srom
the merger accrue in other aress, divestiture would mean that the
new system would still lose well over $100 million per year of
laber, operating, and other benefits of the merger.

UP/SP would also be forced to spend huge sums for increased
capacity without the use of its parallel lines for directional
running. Applic.rts have explained that the increased burden
caused by focusing mure traffic on.the UP lines in Arkansas and
Texas would require UP to invest over $220 million 'to .reate new
capacity on U? segments, and to implemernt capacity-enhancement
plans that the merger would have avoided. UP/SP-232, RVS King,
at 31. KCs, Conrail, and RCT all recognize that UP/SP probably
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would have to incur the tremendous expense of double-tracking the
UP Houston-Memphis route, and a number of UP lines in Texas would
also be affected. KCS-33 (Vol. 2), VS Rees, at 228; CrR-22, Vs
Carey/Ratcliffe/Sheppard, at 78-79; RCT-4 at 15, 40-41.

Increased switching burdens on already-taxed UP yards would
likely require UP/SP to construct a new switching yard at s cos:
of up to $100 million, although no location would be as well
suited as the existing Pine Bluff and Little Rock facilities.

UP/SP-232, RVS King, at 32.

Applicants explain that the expenditures would be vastly
greater, with even greater loss of service guality and
efficiency, if Conrail were to acquire SP's El Paso line. i3, at
33-34. The net effect of this further Conrail overreach would be
to divert transcontinental traffic between Californmia and
New Orleans/Houston/San Antonio/lLaredo from an SP line that has
excess capacity to UF lines that have no extra capacity. Agaain,
UP/SP would be forced co spend $160 million, if not more, and
service quality would still decline as most traffic flows would
be concentrated on a single, overburdened line and forced through
the congested Ft. Worth terminal. Id, Applicants assert that
these unnecessary cap:tal outlays would make it impossible for it
tC make othe: vital investments, such as developing new
incermodal terminals and services. Sgee Comments of Riss
Intermodal, Mar. 29, 1996.

A fcrced Scuth Central dives:ziture is incompatible with the
trackage rights and line sales provided for in the BNSF
agreement, and could cause the enzire agreement to collapse.
Nething remotaly comparable in its benefits would be available.
Even :f some o her competitive agreement or agreements could be
Fieced togethe:, shippers would iose the intense, comprehensive
competition ofiered by the BNSF agreement, and all the added
competiticn that agreement brings. For example, instead of
gaining access to two railroads in place of one and single-line
service to points all across both the UP/SP and BNSF networks,
shippers on SP’'s Southern Louisiana line would be exclusively
servecd by the forced acquirer and would lack single-line service
o any UP/SP or BNSF point.

We als> believe that a divestiture requirement along the
-ines advocated by Conrail and KCS might dissclve the merger,
ieaving SP to retrench its services or Possibly to dismember
itself.? we do not believe that dismemberment of SP through
forced divestiture is in the best interest of shippers and the
purlic. Essential services would irrerrievably be lost, the
quality of services that are preserved would be greatly degraded,
and the significant benefits of the UP/SP merger and the BNSF
agreerent would likely be lost.

i - Several parties, including DOJ and MRL,
argue that competition in the Central Corrider can be preserved
only through divestiture. DOT states that Circumstances unique
to the Central Corridor militate agains: divestiture of that
line, but it urges conditicns to strengthen significantly the
trackage rights proposed in the Central Corridor. MRL, acting on
behalf of its owner, Dennis Washington, seeks the divestiture of
all DRGW lines; extensive UP and SP lines in Nevada, Califormia,
and Oregon; UP‘'s line to Silver Bow, MT, with trackage rights to

*®  This would be the result both bercause of :he'reduction
in merger benefits, which KCS and Conrail could not replicate,
anc because, as can be seer from Conrail’'s bidding and from KCS'
claim that UP overpaid for SP, the Price that would be ocffered is
likely to he inadequate. UP/SP-231, RVS Rebensdorf, at 30-32.
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connect it té the Central Corridor: trackage rights on UP in
Kansas to reach a variety of grain gathering points; and
unilateral authority to set rates to and from all SP points in
California and Oregon, with revenues Pro-rated by mileage.

We have rejected already the arguments that form the basis
for this extraordinary relief. We believe BNSF will be an
effective competitor as a tenant over UP/Sp lines,?® ag
discussed more fully above. We also have rejected the argument
that, given the high-quality, low-cost routes that BNSF operates
between the Midwest and the West Coast, BNSF will have no
incentive to operate via its trackage rights in the Central

Corraidor.

Even if we were to find that there was some predicate for
divestiture, we would have serious Teservations concerning the
ability of MRL's newly formed affiliate to provide adequate,
ccmpetitive service. As noted by DOT, MRL itself does not appear
tO possess an adequate network, particularly in Califormia, to
gather traffic that would flow over the corridor.?® MRL may
alsc be disadvantaged in Competing against two carriers in the
West that could offer single-line service to the major midwestern
Sateways. A probable result would be the rerouting of the
overnead traffic on the Central Corridsr to the other single-line
carriers, jecpardizing the viability of competitive service on
that corrider.

MRL’'s divestiture proposal would eliminate :zignificant
amounts of existing single-line service, as well as the new
single-line service and improved routings created by the merger.
MRL proposes to purchase approximately 350 miles of UP's lines

nerih of Pocatelle, 1ID, including the mainl:ine to Silver Bow, a

n g branch lines, and an important connection to
UP’'s spin-cff, Eastern ldaho Railroad, at ldaho Falls, ID, which
will affec:t over 40,000 annual carloads of UP traffic and

$9C million in annual UP revenues. While a grant back of
cverhead trackage rights te UP/SP and BNSF, as MRL propeoses,
could amelicrate these losse: somewhat, they would still be
substantial.? As a result of MRL's pProposal, numercus

stippers located on this trackage in Ildaho would no longer have
ccess o UP‘'s single-line routes to important UP points such as

' As couns:l for CPUC explained at the oral argument :

[T)he proposed divestiture of one cf the two lines in
the Central Corridor is not a good idea for Califernia.
- . . We concluded that the BN/Santa Fe, through its
trackage rights, will provide the kind of Central
Corridor service and ccmpetition that will be best for
California.

Cenlon, Oral Arg. Tr. at 470.
3 As DOT's counsel explained at the oral argument :

(O)ther than the applicants, only the BN/Santa Fe has
the gathering lines that zan Supply the volume of

overhead traffic necessary to maintain competition
throughout the Central Corridor between the West Coast

and the Midwesterm gateways. ¢

Smith, Oral Arg. Tr. at 156.

¥ It is not clear whether three railroads could operate
efficiently over this segmen:.
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Chicago, St. Louis, Memphis and Dallas. These shippers would be
lef:z either with a very inefficient route over the new MRL
affiliate via Salt Lake City to Kansas City, or with having te
move their traffic north to the Montana Western Railway, which
would hand it off to MRL, and then to BNSF.

Large voiumes o: agricultural commodities, such as potatoes
and grain, would be adversely affected by a divestiture to MRL.
This business is intensely truck competitive and diversion to the
highways will occur as transit times deteriorate under the MRL
proposal. Potatoes originate on this UP Northern ldaho network,
destined to the population centers of the South and East; grairn,
primarily wheat, barley, and malt, moves mainly east and to the
Portland area for export. Grain and lumber is trucked from
origins on BNSF and MRL to Silver Bow for handling by UP to a
variety of markets. MRL’'s purchase of this linz could make rail

service uncompetitive in these markets.

Under the BNSF agreement, intermodal and automotive
customers at Salt Lake City and Renc will gain new single-line
access from the numerous and substantial intermodal terminals
throughout the BNSF system, especially in the East (Chicago, Twin
Cities, Memphis, Kansas City, Denver, St. louis, Omaha and
Dallas) and the West (Richmond, Stockton, Modesto and Fresnc).
MRL would only reach Kansas City and Denver on the east and
Stockton on the west. Moreover, even at these few locations,
intermodal shippers would not have access to BNSF's facilities.
MRL's new affiliate would only possess facilities initially at
Denver that it would acguire as part ¢of the divestiture. Most of
the existing intermodal and automotive volumes teo or from Salt
Laxe City and Reno would lose the benelit of a second competitive
s.:ngle-line route.

As parc of the BNSF agreemen:z, UP/SP will obtain new,
sncrier routes by gaining trackage rights over BNSF £rom Bend to
Chemult, OR, and between Barstow and Mcjave, CA. The MRL
proposal could undermine the BNSF agreement, and with it the
s:gnificant mileage savings asscociated with these trackage

TIGNTS.

As already discussed, both UP and SP now operate over more
cirzuitcus routes than the efficient single-line routes the
merger will create. The merger will reduce UP's mileage between
Cak.and and Chicage by 189 miles and SP's by 388 miles. From
Caxk.and to Kansas City and St. Louis, the reductions will be 189
miles for UP and 143 miles for SP. Between Los Angeles and
Mempnis, the savings will be 283 miles over SP’'s present route
ancd 580 miles over UP’'s non-competitive Central Corridor route.
These mileage reductions will make the merged system more
compc:;:ﬁ:c with BNSF, the service leader for Bay Area-Midwest
traffac.

3¢  uUpon merger, UP/SP will gain route and terminal

flexibility in several major corridors including Los Angeles-
Chicago, Bay Area-Utah, and San Antonio-Houston-Dallas-Memphis-
S:. Louis-Chicage. Between Los Angeles and Chicago, expedited
intermcdal and auto traffic will be concentrated on t.e Tucumcari
line and slower manifest traffic on UP's Central Corridor line,
adding to the total capacity of both. Between the Bay Area and
Utah, expedited traffic will move via SP's Donner Pass line, and
slower bulk traffic will move via UP's Feather River .line. The
merger will also alleviate congestion in Utah by eliminating the
conflicting and inefficient movements of UP and SP traffic
between Salt lLake City and Ogden which add unnecessary miles and

7 (continued...)
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Divestiture would jeopardize the ability of the merged
company to ensure long-term, high-quality rail service to
ahippers who are dependent presently on SP throughout the
West .’ SP's transcontinental service time will be reduced
from weeks to days; service in coal, automobile, and other
markets will similarly improve; reliability will be vastly
increased: and cars will be available. This improvement in
competition will mean that, for the first time in many years,
rall transportation will be a real competitor for these shippers’
business.

Divestiture would also impede applicants from using the
combined facilities of UP and SP in this corridor, and thus limit
the merged company‘s ability to resolve problems of route
congestion (particularly between Ogden and Salt Lake City, and
between Pueblo and Heringten), circuity and altitude, which have
contr-buted to the irregularities that make SP's services less
corp titive.?®™ The new plan will aveid er cure tunnel
cieazance problems on SP's routes through the Rockies (Moffat
Tunnel) and the Sierras. Yard eéxpansion or pre-blecking of
larger volumes of combined traffic to bypass yards will alleviate
delays for traffic that moves through the Roseville yard and
cther rehandling yards in Califormia, Kansas City.
The resulting service improvements will provide consistent
transit times--better by many days than what SP offers now--that
can more effectively compete with the offerings of BNSF for food
Froducts, forest products and coal moving in this emrrider.

In sum, we believe that the service that will be provided by
Bl'SF over trackage Tights 1s an appropriate replacement for the
service formerly provided by SP. Divestiture tec another carrier
woulé not replace the competitive single-line and routing options
that shippers will lose when SP merges with UP. No railroad
cther than BNSF so nearly duplicates the SP and UP networks.
Likewise, no other railroad has the financial strength,
Cperaticnal capabilities, and marketing expertise to serve the
long routes in the Westesn United States. The BNSF agreement
grants BNSF trackage rights between Denver and Oakland, with

4 (...centainued)
hours to every UP and SP train that crosses the Central Corridor.
Most UP/SP Nerthern California trains will be operated straigh:
tnrough at Ogden, and BNSF trains will be operated straight
tarough at Salt Lake City.

"  SP has hundreds of carload lumber and food products
shippers local to its lines in California and Oregen who have
endured 2- or 3-week delivery times to the Midwest, cars lost and
untiraceable in terminals, inaccurate bills, and unavailable
e€quipment. Some have limited or eliminated their carload rail
shipments and are paying more to move their goods by truck or
BENSF intermodal or transload service--and would return their
traffic to rail if SP could provide adegquate service.

3  SP has two transcontinental Troutes, the Central Corridor
and the Southern Corridor, both of which are largely single-
track, difficult to operate, and costly to maintain. The
distribution of its traffic is such that it cannot eliminate
eilher cf those routes without losing more than it woyld gain.
Clearance problems and mountainous operating conditions across
the Central Corridor route cause SP to move even more traffic
over its Tucumcari route, notwithstanding congestion. SP's yards
are clogged and need capital investments that SP has not been
able to fit-within its constrained capital budgets.
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access to all 2-to-1 shippers in Utah, Nevada, and Nerthern
California (there are no 2-to-1 peants in Colorado).

We find that divestiture in the Central Corridor lacks
compet:tive justification, and that MRL's proposed divestiture 1is
overbroad and overreaching. Divestiture c¢f the Central Corridor
would eliminate single-line service, degrade service quality.
increase transit times, restrain efficiencies, and undermine the
merged system‘'s ability to fund new capital projects as proposed
by applicants. The MRL proposal would force a sale of lines
accounting for approximately 350,000 carloads of exclusively
served traffic in 199¢, compared to only 75,000 carloads of SP's
2-te-1 traffic. JMpplicants predict that MRL's divestiture
proposal would result in $631.3 million in annual revenue losses
to UP/SP, inveolving five areas: carload diversions, losses
resulting from MRL's proposed PRA, intermodal traffic, automotive
traffic, and losses of new UP/SP marketing oppertunities for
carload traffic. UP/SP-231, RVS Peterson, at 210-213.

A Central Corridor divestiture is not in the Lest interest
of shippers or the public. We believe that BNSF will be an
effeczive competitor as a tenant over UP/SP lines. We believe
that the broad-based conditions that we are imposing will

ufficiently augment the BNSF trackage rights agreement to

e sawe

preserve competition over the Central Corrider.*™

EMBRACED CASES AND RELATED MATTERS. We are exempting, in
the Sub-Nc. 1 docket, the trackage rights provided for in the
BNSF agreemen: and included in the Sub-No. 1 notice filed
November 30, 1995, but we are requiring the filing of additional
notices covering both the BNSF trackage rights provided for in
tne CMA agreement and the URC trackage rights provided for in the
URC agreement. We are exempting, in the Sub-No. 2 docket, the
.ine sales provided fcr in the BNSF agreement. We are exempting,
in the Sub-No. 3, 4, 5, 6, and 7 dockets, the terminal railrocad
conircl transactions proposed therein. We are exempting, in the
Sub-Nc. € docke:, common control of UP and the two motor carriers
csntrelled by SF, and common control of SP and the one moter
carrier centrolled by UP. Finally, we are granting, in the
Sub-No. § docke:z, the terminal trackage rights application £iled
shere.ln.

Trackage Rights. We are exempting, in the Sub-No. 1 docket,
the trackage rights provided for in the BNSF agreement and
included in the Sub-No. 1 notice filed November 30, 1995. These
trackage rights are essential to the competitive service that
BNSF will provide under the BNSF agreement, and we believe that
the trackage rights class exemption codified at 49 CFR
1180.2(d) (7) (1995) can be invoked with respect to trackage
rights provided for in a settlement agreement.’®

We are directing applicants and BNSF to file, no later than
7 calendar days prior to the effective date of this decision, an
add:tional class exemp:tion notice covering the trackage rights
added to the ONSF agreement ir accordance with the amendments
reguired by the CMA agreement. These trackage rights are also

¥ aAs noted, DOT advocates augmented trackage rights as the
preferred remedy in the Central Corridor. DOT-4 at 35. DOT's
recommendations have been addressed elsewhere. 4

3%  We wil) not publish the Sub-No. 1 notice in the
Federal Register. Sufficient notice of the Sub-No. 1 trackage
rights was provided in the notice of acceptance of the primary
applicaticn published at 60 FR 66588 (Dec. 27, 1995).
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vital to the competitive service that BNSF will provide under the
BNSF agreement, but were not included in the Sub-No. 1 notice
f£iled November 30th.2*

We ar: directing applicants an URC to file, no later than
7 calenda: days PTior to the effective date of this decision, a
class exemption notice covering the trackage rights provided for
in the URC agreement. As explained elsewhere in this decision we
are imposing the URC agreement as a condition to approval of the
merger; and the URC trackage rights are vital to the competitive
Service that URC will provide under the URC agreement. Trackage
Tights imposed as a condition in faver of a named railroad do not
crdinarily recuire any approval beyond the icit i
the imposition cf the condition itself, BN/SE, slip op.
(carryover paragraph), and therefore do not ordinarily require a
£iling seeking approval; but, to provide for consistent treatment
for all trackage Tights imposed as conditions in this proceeding,
we are directing applicants and URC £0 invoke the trackage rights
class exemption. 3¢

Line Sales. We are exempting, in the Sub-N>. 2 docket, the
three line sales provided for in the BNSF agreement. These line
sales would ordinarily require approval under 49 U.S.C. 11344;
but, under 49 U.S.C. 10505, we musSt exempt these sales from
regulation if we find that (1) continued regulation is not
necessary to carry out the rail transportatien policy of
49 U.s.C. 10i01a, and (2) either (a) ~he transaction or service
is cf limited scope, or (b) regulatio., is not necessary to
Frotect shippers from the abuse of mazret power. We are nf the
opinior that regulation is not Necessary to carry out the rail
transportation policy; the Sub-No. 2 exempticn will allow
competition and the demand for Services to establish reasonable
rates for rail transportation, 49 U.S.C. 101Cla(l), will minimize
the need for regulatery control, 49 U.S.C. 10101a(2), will ensure
the continuation of a sound ra:il transportation system with
effeciive competition among rail carriers, 49 U.S.C. 10i01a(4e),
and will ensure effective competition between rail carriers,

45 U.s.C. 10103a(5); and other aspects of the rail transportation
Pelicy will not be adversely affected. We are also of the
OFinicn that regulation is not necessary to protect shippers from
the abuse of market power. The very purpose of most of the
arrangements provided for in the BNSF agreement, including the
Sub-Nc. 2 line sales, is the preservation of competitive options
that would ctherwise be lost with the merger. 3

Terminal Railroad Comtrel Transactions. We are exempting,
in the Sub-No. 3, 4, S, 6, and 7 dockets, control by UP/SP of
five terminal and/or switching railrocads (A&S, CCT, OURD, PTRR,

3"  The notice with Tespec: to the additional BNSF trackage
Tights will be published in the Eedezal Register in due course.
Notice of the additional BNSF trackage rights was not provided in
the notice of acceptance of the Primary application published at
€0 FR 66988 (Dec. 27, 1998).

#° The notice with Tespect to the URC trackage rights will
be published in the Eederal Regiscer in due course., Notice of
the URC trackage rights was not provided in the notice of
acceptance of the pramary applicazion published at 60 FR 66988
(Dec. 27, 1998). 5

! We will not publish notice of the Sub-No. 2 exemption in
the Federal Regiscer. Sufficient notice of the Sub-No. 2 line
sales was provicded in the notice of acceptance of the Primary
applicat:ion published at 60 FR 66986 (Dec. 27, 1995).
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and PTRC, respectively) in which UP and SP pPresently have
non-controlling interests. Control of these railroads by Up/SP
would ordinarily require approval under 49 U.S.C. 11344; but,
under 49 U.S.C. 10505, we must exempt these control transactions
from regulation if we find that (1) continued regulation is not
necessary to carry out the rail transportation policy of

49 U.S5.C. 10101a, and (2) either (a) the transaction or service
is of limited scope, or (b) regulation is not necessary to
protect shippers from the abuse of market power. We are of the
opinion that regulation is not necessary to carry out the rail
transportation pelicy. The sought exemptions will allow _
competition to establish reasonable rates, promote an efficient
rail transportation system, foster sound economic conditions in
transportation, and encourage honest and efficient railroad
management, 49 U.S.C. 10101a(1), (3), (5), and (10); and other
aspects of the rail transportation policy will not be adversely
affected. We are also of the opinion chat the A&S, CCT, OURD,
PTRR, and PTRC control transactions are of limited scope, because
four of these railroads conduct local operations only and because
the f£ifth 1s currently inactive. We are of the further opanicn
that regulation is not necessary to protect shippers from abuse
cf market power, oecause these control transactions are related
to, and will facilitare, common control of UP and SP, which we
have found toc be consistent with the public interest . 3’

Moter Carrier Cenmtreol Transactions. We are exempting, in
the Sub-No. 8 docket, (i) common control of UP and the two moter
carriers controlled by SP (PMT and SPMT), and (ii) commen control
cf SF and the one moter carrier controlled by UP (Overnite).

Overnite, which provides both less-than-truckload and
truckliocad service on a nationwide basis. is operated
independently of UP, and applicants have indicated that they have
nc plans to eliminate that independence or otherwise incorporate
Overnite intoc UP/SP's operations. PMT, which provides nationwide
general commodity trucking service and which specializes in
truckload freight movement, both over-the-highway and via TOFC,
is cperated independently of SP, and applicants have indicated
that Lhey have no plans tc eliminate that independence or
ctnerwise inccrporate PMT into UP/SP’'s operations. SPMT, which
formezly transported motor vehicles and alse formezly specialized
in the ramping and deramping of TOFC and COFC for SPT, has not
conducted operations for more than 2 years, and applicants have
indicated that they have no plans to resume SPMT's operations.

The Sub-No. 8 motor carrier control transactions would
oriinarily require approval under 49 U.S.C. 11344; but, under
45 C.5.C. 10505, we must exempt these transactions from
regulation if we find that (1) centinued regulation is not
necessary to carry out the rail transpertation pelicy of
45 U.S.C. 101012, and (2) either (a) the transaction or service
is of limited scope, or (b) regulation is not necessary to
protect shippers from the abuse of markct power. We are of the
opinicn that regulation is not necessary to carry out the rail
transportation policy. The sought exemption will further the
goals of ensuring an efficient, economical, and competitive rail
transportation system, thereby meeting the needs of shippers,
49 U.S.C. 10101a(4) and (5); and other aspects of the rail
transportation policy will not be adversely affected. We are

¥ we will not publish notice of the Sub-No. 3,.'4, §, ¢,
and 7 exemptions in the Federal Begister. Sufficient notice of
the A&S, CCT. OURD, PTRR, and PTRC control transactions was
provided irn the notice of acceptance of the pramary application
published at 60 FR 66988 (Dec. 27, 1995).
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alsc of the opinion that the Sub-No. 8 contrel transactions are
of limited scope, because they inveclve merely changes in formal
ownership and cont: °l, rather than substantive changes that might
affect the opc--tions and service provided by the motor carriers.
We are of the furtier opinicn that regulation is not necessary to
protect shippers f-om the abuse of marke- power, beczuse the
cperations of Overnite and PMT will nor change as a consequence
of the common control for which the Sub-No. 8 exemption is
sought, and because SPMT has no ope:ations. Shippers have
pre-merger, and will cc~tinue to rave Post-merger, numerous motor
carriage services available tc riem at all locations served by

Overnite and PMT.

IBT conrends that the exemption sought in the Sub-No. 8
docket is barred by the interplay of 49 U.S.C. 11344 (c) (fourch
sentence) and 49 U.S.C. 10505(g)(1). The fourth sentence of
45 U.S.C. 11344 (c) provides that a railroad can be authorized to
acquire control of a motor carrier only if the transactior ic
consistent with the public interest, will enable the rail carrier
O use mOLOr carrier transportation to public advarntage in i:s
operations, and will not unrzasonably restrain competition;

45 U.S5.C. 10505(g) (1) provides that a 495 U.5.C. 10505 exempzion
cannct authorize intermodal ownership that is otherwise
pronibited under 49 U.S.C., Subtitle IV (wherein 49 U.S.C. 11344
is located); and IBT therefore contends that we cannot gran: the
Sub-No. 8 exemp:tion because applicants, having indicated that
they intend to keep Overnite and PMT independent and SPMT
inactive, have made clear that they will not use these motor
carriers :n fustherance of UP/SP's rail operations. The fourth
sentence cf 49 U.S.C. 11344 (c), however, is not applicable to a
transacticon that involves only a change ¢f form, not of
Substance, in the transportation service. RRGW/SP, 4 i.C.C.2¢ at
945-51; UP/MKT, 4 1.C.C.2d at 48S. Here, the common control

(2) of UP and PMT and SPMT, and (ii) of SP and Overnite, is
merely an incidental change in ownership resulting from the
Frimary merger transaction. Each of the motor carriers is today
commenly controlled with a rail company, sc the Sub-No. 6
tTransaciions will net create intermodal ownership where there was
ncne. And, because motor carrier operations will not change as a
result of the common control, the Sub-No. 8 transactions will
merely serve to bring the metor carriers under a broader
ccrypcorate umbrella.®

Terminal Trackage Rights. We arz granting, in the Sub-No. §
docket, the application filed Oy applicants and BNSF for an order
permitiing BNSF to use tws small segments of KCS track in
Snrevepor: and one small segment of KCS track in Beaumon:. Thene
Tignis are important to BNSF's ability to conduct operations over
the segments between Houston and Memphis and between Houston and
New Orleans because KCS solely owns certain rail lines through
Shreveport and Beaumont, which form essential parts of those
Toutes. KCS has longstanding trackage rights agrsements over the
relevant segments with SP at Shreveport, and with SP and UP at
Beaumont, but KCS is unwilling to grant trackage rights to BNSF.
Under applicants’ and BNSF's Proposal, BNSF would be able to
avail itself of similar trackage rights arrangements.

Under 49 U.S.C. 11103, we may require terminal facilities
owned by cne railroad to be used by another if the use is
Practicable and in the public interest, and will net

’

) wWe will not publisk notice of the Sub-No. @ exemption in
the Federal Register. Sufficient notice of the Sub-No. @
trinsactions was provided in the notice of acceptance of the
Primary application published at 60 FR 66988 (Dec. 27, 199%).
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substantially impair the ability of the owning carrier to handle
its own traffic. We find that the three KCS segments at issue
are terminal facilities, that use of such segments by BNSF is
practicable and in the public interest, and that use of such
segments by BNSF will not substantially impair KCS’' ability to
handle izs own traffic.

Terminal Facilities. The three KCS segments are "terminal
facilities” under 49 U.S.C. 11103 because each lies in the middle
of a city, and each is used for switching and interchange
movements as well as for line-haul movements through the
terminal. The precise use to be made cf these segments by BNSF
1s not crucial; 49 U.S.C. 11103 "is not necessarily limite to
benefitting the rail service in the relevant terminal area."

b ! ICC, 736 F.28 708, 723 (D.C. Cir.
1984) (SPT v. ICC) (eiting with approval ICC decisions ordering
"bridge the gap® terminal trackage rights under 49 U.S.C. 11103).

Owner Not Substantially Impaired. Use by BNSF of the three

CS segments will not substantially impair KXCS’ ability to handle
i1ts own traffic. Fer the most part, BNSF trains will be using
track capacity freed up by UP/SP, sc that KCS’' track will not be
subjected tO greater use by other railroads than it was
previously. We believe tha: the traffic handled by BNSF will
replace traffic now handled by SP. although various parties,
including KCS, have argued that BNSF will not be able to achieve

ever those traffic levels.

Use Is Prac:icable. Use by BNSF of the three KCS segments
1s practicable. We realize that the terminal trackage rights we
are approving may make operations at Shreveport slightly mere
complicated thar they are now because three carriers will be
operating over them rather than two, but this will simply
"reguire coordination of operations between the parties.”

UB/ME /WP, 366 1.C.C. at 576. Moreover, applicants’ directicnal
runn:ng plan, which will be available to BNSF for its new
Hous-on-Memphis movement, could result in less interference with
KCS' traffic at Shreveport. At Beaumont, BNSF service is merely
replacing that now provided over trackage rights by SP, and thus
it will clearly be practicable.

A Grant is in the Public Interest. To amelicrate certain
anticompetitive consequences of the 1962 UP/MP/WP merger, the ICC
imposed a3 condition granting DRGW trackage rights over a line
be:zween Pueblc and Kansas City, part ¢f which was owned by a non-
app.i.cant, SF. UP/MP/WP, 366 1.C.C. at 572. The ICC used its
4% U.S.C. 11103 power to grant terminal trackage rights.

Applying this provision, the ICC determined that granting access
tc this line to make the agency’'s overall merger conditions
effective would be in the public interest. UP/MP/WP, 366 I.C.C.
at 574-76. The Court of Appeals affirmed. SPT v, . ICC, 736 F.2d
at 722-24. We think that the terminal trackage rights sought
here fall squarely within that precedent.

Use by BNSF of the three KCS segments is in the public
interes:t because it is essential to the merger conditions
permicting BNSF to provide a competitive alternative in the
Houstzon-Memphis and Houston-New Orleans corridors. See UP/MP/WP,
366 I1.C.C. at 576. See alsc SET Y. _ICC. 736 F.2d at 723
(approving determination that terminal trackage rights were in
public interest because they allowed ICC to create Central
Corridor competitive alternative to the merged carrier).

Nevertheless, KCS contends that the terminal trackage rights
here cannot be considered to be in the public interest as
construed in 2 z 4 - » 4 3.€.C.38
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171 (1986) (Midtec). In Midzec, the ICC said that it would not
grant terminal trackage rights under section 11103 unless they
were necessary to remedy Or prevent an anticompetitive act by the
cwning carrier. KCS is arguing that in Midtec the ICC replaced
the flexible public interest standard of UP/MP/WP with a much
narrower standard.

Whether the ICC ever applied its relatively exacting Midsec
precedent in the context of a merger is a matter of some
debate.?* 1In any event, we believe that it is inappropriate to
do so here, and, to the extent that ICC cases suggest otherwise,
we specifically overrule them. Instead, we will apply the broad
‘public interest® standard that is in section 11103 (a) itself.
Congress gave us broad authority in both the public interest
standard in section 11103 and in the public interest standard of
section 11343. Thug, we believe that it is appropriate for us to
retain the flexibility to use the terminal trackage rights
Provision to preven: carriers Opposing a merger from blocking our
ability to craft merger conditions that are clearly in the public
interest as the ICC did in the past.

(o 5 nsas . Section 11103 (a) provides that
the carriers are responsible for establishing the cenditiens and
compensation applicakble to terminal trackage rights awarded under
4% U.S5.C. 11103, and we will therefore allow BNSF and KCS an
CEPOrtunity tO reach an agreement respecting such matters.
Because the terminal trackage rights are crucial to the
competitive role that BNSF will play in the Houston-Memphis and
Houston-New Orleans corridors, we will make them effective on the
effective date of this decision. Tc resclve as many details as
possible prior to that date, we will reguire BNSF and KCS to
submit, within 10 days of the date of service of this decision,
eiiher agreed-upon terms respecting implementation or separate
Proposals respecting such implementation. We realize that 10
days 1s a short time frame, but it will enable us promptly to set
the terms. Even if certain compensations details have not yet
beer resclved, the Sub-No. 9 terminal trackage rz?hta will become
eifective cn the effective date of this decision.?

L Rep. 23 . The underlying contractual agreements
pursuant to which SP has trackage rights over the two Shreveport
secments, and pursuant to which MPRR (UP) and SP have trackage
Tignts over the one Beaumont segment, arguably preclude

¥ Sss. s.g.. Rerves

_~— e

a , Finance
Docket No. 30759 (ICC served Jan. 9, 1987) (not applying Migdtec):

~ » -
v

.€.C.2d 952 (1989) (SR/CMW) (not applying Migsec): Rig Grande

23

p - - - -

5 .

ax. Finance Docket No. 31505 (ICC served Nov. 15, 1989) (SP/Sco
2ss.sion No, 6) (indicating that the Midiec standard would apply

:f applicant were to be given terminal trackage rights).

3% Compensaticn will accrue from the actual date of the
star: of trackage rights operations, and will be payable after
the terms have been established. We realize that 49 U.S.C.

11103 (a) provides that the compensation for terminal trackage
rights “shall be paid or adequately secured* before a carrier may
begin to use trackage rights awarded under 49 U.S.C. 11103. We
therefore pledge that, if BNSF and XCS cannot reach agreement
respecting compensation terms, we will se: appropriate terms
under condemnation principles. See UP/MP/WP, 366 I.C.C. at

576 n.114; SPT v,  ICC, 736 F.2d at 723.
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conveyance of such rights to other carriers without KCS' consent.
The 49 U.S.C. 11341 (a) immunity provision provides that a
carrier, COrporation, I Person participating in a transaction
approved under 49 U.S.C. 11344 is "exempt from the antitrust laws
and from all other law, including state and municipal law, as
necessary to let “hat person carry out the transaction . »
(emphasis added). 1In !

., 499 U.S. 117 (1991) (Raavaschers), the Supreme Cour:
held that the immunity provision exterds not only to laws but
also to contracts.

Applicants have requested that we hold that, under the
circumstances of this case, the immunity provisicn permits BNSF
to use the three line segments at issue. UP/SP-26 at 123; UP/SP-
232, Tab F at 12. KCS’ affiliate, Tex Mex, has acknowledged tha:
we would have the authority to override an identical anti-
Substitution provision in its own terminal trackage rights
application over HB&T in this proceeding.®™ We think that an
override cf the restrictions in KCS' trackage rights agreements
would be necessary to carry out the merger here if section 11103
were unavailable.®’ (Similarly, an override for Tex Mex to
permit 1T tO operate over HB4T's trackage in the Houston terminal
wouid be necessary to carry out the merger as well.) Because we
are granting the secticn 11103 application, however, no override
©f these cocntractual provisions is necessary.

LABOR IMPACTS. Our public interest analysis includes
consideration of the interests of carrier employees affected by
the proposed transaction. 49 U.S.C. 11344 (b) () (D) ; p3
499 U.8. ot 130.

Union Support. The merger is supported by seven unions

Tepresenting approximately S55% of the union-represented employees
cn the combined UP and SP systems: the United Transportation
Urnicn; the Brotherhood of Locomotive Engineers; the International
Asscciaticn of Machinists and Aerospace Workers; the
International Brotherhood of Electrical Workers; the
International Brotherhood of Boilermakers and Blacksmiths; the
Shee: and Metal Workers International Asscciation; and the
international Brotherhood of Firemen and Oilers. The UP/SP
merger 1s the first major merger since the Staggers Act that has
rece.ved widespread union support, and applicants are correct in
the.r assessment that such extensive *laber SUPpPOrt in a major
ra:l merger case is unheard of in Tecent years, and stands as a
testament to the compelling benefits of this merger.* UP/SP-232,
Tadb D at 1.

Applicants indicate that UP did not execute written
agreements with the seven unions; rather, UP exchanged with each

3¢ KCS also acknowledges (KCS-60 at 43) that we have the
authority under section 11341 (a) to override contractual
Frovisions prohibiting substitution of carriers in a trackage
Tights agreement if the criteria of section 11103 are me:.

37 We realize that there are 1CC precedents indicating that

the immunity provision cannot override a consent requirement in a
Joint facility contract. See SR/CMM, S 1.C.C.2d at 979 (ICC held
that it could not compel the assignment of trackage rights); and

L . 8lip op. at 8 (ICC indicated that there
were “substantial gqueszions” as to its power to override a
trackage rights contract). These precedents, however, did not
survive the Sucreme Court’'s 1991 decision, which made
clear that the immunity provision may override contractual
cbligations.
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cf these unions, in writing, certain commitments that form the
basis of a partnership within which the parties commit to
cocperate in implementing the merger. UP, applicants indicate,
has gone beyond New York Dock ccnditions by committing to
processes, more advantageous to the employees, by which the New

conditions will be administered; these processes,
applicants claim, give assurances tO unions and employees alike
that application of the protective benefits will not be fraugh:
with delays and adversarial proceedings, and that the protective
benefits will be administered fairly and expediticusly. The
unions, applicants add, have committed to reach, voluntarily,
agreements implementing the operating plan accompanying the
primary applicataion.

UTU, the largest unien in the rail industry, indicates, in
its comments dated March 29, 1996, that it supports the merger
for two reasons: <£irst, because UP has agreed to a number of
conditions that will help mitigate the impact of job loss on
UTU’'s members; and second, because UTU believes that the merger,
by allowing UP and SF to form a strong competitor to BNSF, is in
the best interest of rail labor in the future. UTU adds that
UP’'s commitments include the following: (la) that automatic
cerzification as adversely affected by the merger will be
accorded (i) to the 1,409 train service employees, the 85
UTU-represented yardmasters, and the 17 UTU-represented hostlers
projected to be adversely affected in applicants’ Labor Impact
StuLy, (ii) to all other train service emplcyees and
UTU-represented yardmasters and hostlers identified in any merger
nctice served after Board approval, and (iii) to any engineers
adversely affected by the merger who are working on properties
where engineers are represented by UTU: (1b) that UP will supply
UTU with the names and test period averages of such employees as
socn as possible upen implementation of the merger; (2) that, in
any merger notice served after Board approval, applicants will
seek corly those changes in existing CBAS that are necessary to
implement the approved transaction, meaning such changes that

roduce a public transportation benefit not based sclely on
savings achieved by agreement changeis): (3) that, in the event
that UTU contends that UP's application of New York Dock is
ineonsistent with the above-mentioned conditicns, UTU and UP
perscnnel will meet with:n 5 days of notice from the UTU
internaticnal President or his desigrated representative and
agree to expedited arbitration with a written agreement withan
10 days after the initial meeting if the matter is not resolved,
nich will contain, among other things, the full description for
neutral selection, timing of hearing, and time for issuance of
the award(s); and (4) that, in the event UP uses a lease
arrangement to complete the merger of the various SP properties
intc MPRR or UPRR, the Ngw York Dock conditions will nevertheless
be applicable.?

Protective Conditions: New Yozrk Dock. Applicants, as
previously noted, project that the total labor impact of the:
merger will be 4,909 jobs abolished, 2,132 jobs transferred, and
1.522 jobs created. ARU and TCU, which regard these projections
as a minimum, estimate that the number of UP/SP employees
furloughed or transferred will be far greater than applicants
have projected; and TCU warns that these job impacts will fall
most heavily on certain crafts and in certain geographic
locations. We believe that applicants have submitted reascnable

3 UTU, in its comments dated March 29, 1996, asked tha: we
approve the merger and note the commitments that UP had made.
Furthermcore, while we are not imposing these commitments as an
actual condition, we expect UP to abide by its commitments here.
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estimates of job dislocations from common control, although
actual job dislocations could end up being greater than projected
by applicants. “either the dislocations themselves, however, nor
their concentra'..n by craft or location, PoOse a barrier to our
approval of the UP/Sp merger transaction. Mergers of necessity
involve employee dislocations, and the labor protective
conditions that we impcse are to mitigate these dislocations.

The dasic framework for mitigating the labor impacts of rail
mergers is embodied in the New York Dock conditions, which have
been held to satisfy the statutory requirements of 49 U.S.C.
11347, 3 , 609 F.24 83
(2d Cir. 1979). See , 360 1.2.C. at 84-90. The

conditions provide both substantive benefits for
affected employees (dismissal allowances. displacement
allowances, and the like) and procedures (negotiation, if
poscible; arbitration, if necessary) for resolving disputes
regarding implementation of particular transactions. We may
taillor employee protective conditions to the special
circumstances of a particular case: but we will adhere to the
practice which the ICC adopted in 3 :
EXocedures, 363 I.C.C. at 793, and to whaeh at consistently
adnered, gee. £.g.. BN/SF, slip op. at 79-81; UR/CNW, slip op. at
94-56, that employees are to be provided the protections mandated
Dy 4% U.S.C. 11347 unless it can be shown that, because of
unusual circumstances, more stringent protection is necessary.

We f:nd that the statutory protections provided in

w Are appropriate to protect employees affected by
the merger, the lines sales, and the terminal railroad control
transactions, and we further find that, subject te such
protections, approval cf the merger (in the lead docket), the
iines sales (in the Sub-No. 2 docket), and the terminal railrocad
contrel transactions (in the Sub-No. 3, 4, 5, 6, and 7 dockets)
will be consistent with the public interest insofar as carrier
employees are concerned. No unusual circumstances have been
Shown in this case to Justify additicnal preotection.

Protective Cenditions: Noxfolk and Westerm. 1In accordance
'AlL the “"usual practice® followed by the ICC, BN/SF, slip op. at
we will impose the w4 4 conditions in the Sub-

S. 1 docket with respect to the trackage rights provided for in
ne BNSF agreement . 3¢

w
-]
N

We will deny the regquests made by ARU and Mr. Fitzgerald
tha: we impose the 2 conditions, and not the Nozfolk
LS _Wee- conditions, on the trackage rights provided for in
the BNSF agreement. The >4 conditions, which
have traditionally provided the basic framework for mitigating
the labor impacts of trackage rights transactions, have been held
to satisfy the Statutory requirements of 49 U.S.C. 11347 in that
context. RLEA v, ICC. 675 F.2d 1248 (D.C. Cir. 1962). The
benefits provided by the $ conditions are
identical to the benefits provided by the
conditions; the two sets of conditions differ only in matters of
rocedure. The NoxZolk and Wegtern conditions, on the cne hand,

3 The protections will be available to
adversely affected employees whenever they are advasrsely
affected, and whether or not it was anticipated that gheir
positions would be affected. A

3¢ We will alsc impose the Noziglk and Western conditions
in the Sub-No. 13 docket with respect to the Tex Mex trackage
rightis approved therein.
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allow implementation immediately upon completion of a defined
negotiation period, even if management and labor have not yet
Schieved an agreemen: or gone to arbitration; the
conditions, on the other hand, reguire agreement or arbitration
Prior to implementation; and, for this reason, application of the
conditions to the BNSF trackage rights would have a2
Severe short-term impact on BNSF's ability to Provide competitive
service under the trackage rights provided for in the BNSF
agreement.

Protective Conditiens: Qxegen Short line. We will impose
the conditions on each of the authorized
abandonments and discontinuances.
conditions are gimilar to the New York Dock conditions, but /.re
applied in the abandonncnt/dincon:znulace context. The
imposition of the i conditions here is a matter
of consistency but has little practical Significance, because all
affected employees will also be covered by the
conditions imposed on the merger. gSee UP/MKT, 4 1.C.C.2d at 513.

The lmmunity Provisien. An arbitrator acting under
Article I, Section 4 of the conditions imposed in
the lead docke:z, the Sub-Nc. 2 docket, and the Sub-Ne. 3, 4, s,
€. and 7 dockets will have the authority to override CBAs and RLA
Tignis, as necessary to effect, respectively, the merger in the
leac docket, the line sales in the Sub-No. 2 dockez, and the
terminal railrocad contrsl transactions in the Sub-No. 3, 4, S, 6,
ani 7 dockets. This authority derives ultimately from 49 U.s.c.
ii34l(a), the "immunity* provisioen.

An arbitrater acting under Article I, Section 4 of the
gxfal) conditions imposed in the Sub-No. 1 docke:
will likewise have the autherity to override CBAs and RLA rights,
as necessary to effect the Sub-Nec. 1 trackage rights. Thisg
authority, like its counterpart, alsoc derives
uitimately from 49 U.S5.C. 11341 (a).

The immunizing power of section 11341 (a) is not limited to
the financial and Corporate aspects of an approved transaczion
Eut reaches, in addition to the financial and Corporate aspec:s,
al. changes that logically flow from the transaction. Parties
seexing approval of a transaction, whether by application or by
eéxemplicon, have never been required to identify all anticipazed

fanges that might affect CBAs or RLA rights. Such a Tequirement
could negate many benefits from changes whose necessity only
there is no legal
cause 49 vU.s.C. 11341 (a) is
'selt-executan.' that is, its immunizing power is effective when
necessary tc permit the carrying out of a project. -ACAn
=a. ¢ 1187 (D.C. Cir. 1994) ;
SR/CNW, slip op. at 101; - &t 82. Thus, it would
be inappropriate and ine the statut
ilimit the use of the 49 U.S.C. 11341(a) immunity
declaring that ic¢ is available only in Circumstances identified
Pricr to approval.:

¥ Although the literal cerms of the 49 U.S.C. 11341 (a)
iMmMUnity provision indicate that it is applicable to any
transaction approved or exempted °under this subchapter* (i.e.,
under Subchapter III of Chapter 113 of Subtitle IV of Title 49,
United States Code), we believe that the immunity provision also
aPplies in the 49 U.S.C. 1050S exemption context. Sge, [ -

L . 8lip >o. at 63-64, citing i

- M. - - b £

(continued...) ;
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Certain Requests Denied. wWe will not impose several
additional labor-related conditions that have been requested by

parties to this proceeding.

Cherry-Picking. we will deny ARU‘s request that we order
that any CBA “rationalization® be accomplished by allowing
UP/SP’'s unions to "cherry-pick® from existing UP or SP
agreements. This is a matter committed to the implementing
agreement procedures establighed by the conditions.

» 360 I.C.C. at 85 (Article I, Sectien 4).

Reimbursements. we will deny ARU's request that we reguire
UP/SP to repay SP employees their forgone lump sum payments and
their deferred wage increases. SP has already °paid* its
employees for their wage concessicns by 9iving up productivity
concessions achieved by the nation’s other railrouds. UP/SP-230
at 316-17; UP/SP-232, Tab D at 8-9.

¥Yiring Preference. We will deny ARU's request that we
modify toe hiring preference Provision in the BNSF agreement .
This 1s a matter committed to the Article I, Section 4
implementing agreement procedures both with respect tc UP/SP (gee
z Sk, 360 I.C.C. at 85) and also with respect to BNIF

‘ase NoZliclk and Western, 354 I.C.C. at 610-11) .

Contracting Out. We will deny ARU's Tequest that we requi.:
UP/SP and BNSF to use bargaining unit maintenance of way
employees and signalmen for all merger-related track, right-of-
way. and signa.. construction and Tehabilitation work, including
items mentionzd in the application, the operating plan, and the
ENSF agreemen:. 1S 15 a matte: committed to the Article I,
Sectien agreement procedures both with respect to
UP/SP (gee New York Dock, 360 1.cC.c. at 65) and also with respec:
to BNSF ’ I.C.C. at 610-11). We
would also cbserve that “contracting out* is a matter that may be
covered by provisiens of existing CBAs. See UP/SP-230 at 31s8.

Annual Reports. We will deny ARU's Tequest that we regquire
UF/SP tc submit annual reports dcmanl:rlzzng how the forecast
benef:its in the ares of COst-savings have been used. Isclating
merger benefits fron other changes as they are experienced would
D€ inocrdinately coscly, and there is no Teason tc saddle UP/SP
will reporting obligatiens that have been imposed on no prior
merger.

Diversion Reports. we will cdeny IBT's rTequest that we
eguire UP/SP to file semi-annual reports indicating the volume
f traffic diverted from truck carriage and the rate of return
Sr such carge. The merger-related diversion of traffic from
motor to rail is Properly regarded as a benefit that weighs in

favor of approval of the merger, not a harm that mus: be
mitigated or monitored.

~

-

. Congress was
Persuaded by arguments of this type because it went sc far as to
eliminate regulatory jurisdiction over the issue of whether rail
Tates are too low.

Union Pacific Motor Freight Corporaticn. We will deny 1BT's
Fequest that we impose New Xork Dock protection in tlyor of UPMF

(...continued)
=nance Docket No. 30965 (Sub-Nos. 3 and 2) (I1CC served Apr. 21,

3) lat 2 n.g).
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employees. Mandatory labor protection for UPMF employees is not
warranted. Sge g : 84

. Finance Docket No. 30000 (Sub-No. 45) (ICC
served Apr. 20, 1989) ("Only individuals directly employed by a
rail carrier are entitled to pProtection under section 11347.

This excludes the complainants, who were erployed by non-rail
subsidiaries of the rail carrier."®) (8lip op. at 3; footnote
omitted), aff’d Rives v, ICC, 934 F.2d 1171 (10th Cir. 19%1).
Ciscretionary labor protection is not warranted either; IBT has
not demonstrated that UPMF employees possess skills that are not
generally marketable outside the railroad industry, and that they
would therefore have difficulty finding comparable employment
elsewhere.

Takings Claims. TID's contention that a CBA override
effected under the auspices of the imMmMUnity provision amounts to
a "seizure” of private cecntract rights appears to be a variation
on the familiar argument that any such CBA override amounts to a
"taking" of private property in violation of the Fifth Amendrent.
A definitive answer to this argument cannot be provided in this
proceeding or by this Board. See ! ., 987 F.2d
806, 815-16 (D.C. Cair. 1993) (takings claims can be adjudicated
only in the Federal Claims .Court or, in certain limited
circumstances, in a Federal District Court). We would note,
however, that this Ltatutory scheme is longstanding, and predates
the relevant contracts. We think that a finding of a taking
under the circumstances would be extremely anlikely.

Consclidated Proceedings. We will deny the request made by
Mr. Fitzgerald that we consider the UP/SP merger on a
consclidated basis with a recpened BN/SF proceeding. The
evidence of record does not warrant the recpening ¢f the BN/SF
proceediny.

GWWR Agreement. We will deny the requests made by
Mr. Downey. The arrangements provided for in the GWWR agreement
are non-jurisdictional, which necessarily means that there is no
basis for imposing laber protection with respect to GWWR
employees: and the conditions will adequately
protec: ifcsz emplovees from any merger-related adverse
impacts.

Alzon & Southernm. We think it appropriate to note, with
respect to the concerns raised by Mr. Pensler, that A&S employees
adversely affected by the Sub-No. 3 control transaction will be
adeguately protected by the New York Dock concitions imposed in
the Sub-Neo. 3 docket.

Division @92 Diversions. We think it appropriate to note,
with respect to the concerns raised by Mr. Potoshnik, that UP
employees adversely affected by the UP/SP merger will be
adequately protected by the Kew _Xozk Dock conditicns imposed in
the lead docket.

PINANCIAL MATTERS. The evidence demonstrates that the
entity resulting from the UPC/SPR merger will be financially
sound, that UP's assumption of the Payment of SP's fixed charges

3 When we say that the arrangements provided for in the
GWWR agreement are *non-jurisdictional,” we mean that such
arrangements do not require our approval. labor prosection
benefits are intended to protect only employees of the carriers
participating in the 49 U.S.C. 11343 transaction, and are not
intended to protect employees of carriers not participating in

that transaction. See, g.g.. LUB/CNW, slip op. at 96.

- 398 -
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and the increase in total fixed cnafbci will be consistent with
the public interest, and that the terms of the UPC/SPR merger
transaction are just and reasonable.

Pinancial Condition. We believe that, despite acquisition
expenditures of approximately $1.576 billion,3® che financial
condition of the merged entity will be favorable, because
substantial earnings gains will result from increased revenues
and cost savings attributable to implementation of the
post-merger UP/SP operating plan.

Applicants submitted pro forma financial statements showing
consolidated data of the merged UPC/SPR, based on 1994 data (for
a base year) and for each of the first S years after consummation
of the merger. These statements reflect the anticipated benefits
of the merger and resulting changes in various revenue and
expense accounts. Applicants also submitted financial statements
for a "normal* year (a year after the fifth post -merger year)
depicting the total benefits of the merger and any normalized
additional debt and interest expenses that will be incurred.?

Applicants expect the merger to produce in a normal year,
giving effect to full implementation of their operating plan,
$7¢ million in net revenue gains from diverted traffic and
S583.1 million in operating efficiencies and COSt savings. Net
revenue gains are expected to total $22.8 million in the firs:
year, growing to $60.8 million in the third year, and reaching
S7€ million in the f£ifth year. Almost all of the anticipated
normalized annual operating benefits of $583.1 million are
expected o be realized by the end of the third year, with
benefits of $235 million in the first year (40% of the normalized
amount), S449.1 million during the second year (77% of the
ncrmalized amount), and $546.2 million by the third year (94% of
the ncrmalized amount). The $583.1 millien annual savings are
anticipated tc be reached by year five. Thus, over the first
5 years, cgern:xag benefits of well over $2 billion are
anticipated.

Tacle 1 in Appendix F shows various financial data for a
post-merger UPC/SPR. These data include balance sheet and income
statemen: figures from applicants’ pro forma financial statements
anc selec:ed financial ratios developed from these statements for
tne pDase year (1994 data), each of the first & years after the
merger, and a normal year. We have reached the fcllowing

concliusions based on an analysis of these data.

The consolidated pro forma income before fixed charges
exceeds fixed charges (interest payrents for long-term debt) by
margins that gradually rise from a low of 2.6 times during the
£irst year after the merger to 3.1 times during the fifth year.

) UPC acquired, on September 15, 1995, an approximately
25% interest in SPR at a cost of approximately $976 million, and
will, if the merger is consummated, acquire an additional
approximately 15% interest in SPR at a cost of an additional
aporoeximately $600 million. It should be noted that, if the
merger 1s consummated, UPC will alse acquire the remaining
approximately 60% interest in SPR, but that such acquisition will
entail an exchange of stock, not a cash expenditure.

#* Applicants’ financial statements reflect, nnéng other
things, merger-related private benefits, including net revenues
from diverted traffic and net receipts from trackage rights,
which, as noted elsewhere in th:s decision, are properly counted
as transfers but not recognized as public benefits.

- 37 -
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The fixed charge coverage for the base year is 3.0 times and for
the normal year is projected to be 3.2 times.

The pro forma cash throw-off-to-debt ratios, which measure
the ability to generate sufficient cash flows from operations to
repay long-term debt maturing during the year, are favorable.
During the base year, cash flow from operations exceeds maturing
long-term debt by 3.2 times. The pro forma ratios show a steady
improvement from 3.1 times during the first vear to 3.8 times by
the £ifth year (as well as for the normal year).

The operating ratio (the ratic = operating expenses to
operating revenues) for the consolidated company is projected to
improve (i.e., favorably decline) each year, moving from 82.9%
during the base year to 78.9% for the fifth year and normal year.
This signifies a steady improvement in operating efficiency as a
result of the merger.

Consolidated net income is projected te increase
significantly, from $704 million during the first year to over
§967 million for the normal year. As a result of this
anticipated improvement in net income, UPC/SPR's return on equity
is prc)ected to improve from 9.5% for the first year to 11.8% fcor
years 3, 4, and 5, as well as for the normal year. Also, because
©f these gains in net income, along with repayment of long-term
det:, the ratio of long-term debt :o debt plus shareholders’
eJuily 1s projected to improve from over 51% in the first year to
iess than 46% by the normal year.

The pro forma data indicate that a combined UPC/SPR will
possess consideracle financial strength and earning power.
Furthermore, the merged system’'s income projections may be
understated because they do not take into account Tevenue and
inccme growth beyond what is directly anticipated from the
merger, such as normal business growth, increased traffic from an
improved economy, and cost savings resulting from improved
technology. We conclude that a merged UPC/SPR will be
financially sound. Taking inte account projected revenue gains
and cost savings resulting from the merger, UPC/SPR should
generate sufficient cash flow to service its debt and make
necessary capital outlays to maintain its plant investment.

FPixed Charges. We are required to consider the total fixed
charges resulting from the merger, 49 U.S.C. 11344 (D) (2) (C), as
well as any assumption of payment of fixed charges and any
increase of total fixed charges, 49 U.S.C. 11344 (c). There will
be a manageable merger-related increase in fixed charges due to
the issuance of additional debt and the assumption of
obligations. The evidence demonstrates, however, that this
increase will not have a significant impact on the financial
condition of the merged entity. The financial soundness of the
merged entity supports a finding that UP's assumption of SP's
fixed charges and the increase in total fixed charges will be
consistent with the public interest.

Pairness Determination. Section 11344 (c) directs us to
approve any transaction referred to in 49 U.S.C. 11343 when we
find that the transaction is consistent with the public interest,
provided that the terms and conditions thereof are Jjust and
reasonable. The "just and reascnable® standard requires, among
other things, that we determine, in an appropriate case, that the
transaction is )just and reascnable with respect to mihority
stockholders. See Schwabache:, 334 U.S. at 198-99; and UP/MXT,

4 1.C.C.28 at 515-16.
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UPC already owns approximately 25% of the SPR common stock;
these shares, which have been held in a voting trust pending the
outcome of this proceeding, were acquired on September 15, 1995,
for a cash price of $25.00 per share. The UPC/SPR Merger
Agreement provides that, upon the satisfaction of certain
conditions, including regulatory approval, a wholly owned UPC
subsidiary will acquire the approximately 75% of SPR common stock
not held in the voting trust (the stock not held in the voting
trust 1s hereinafter referred to as the outstanding stock). The
Merger Agreement further provides that approximately one-fifth of
the outstanding stock will be acquired for cash (at a cash price
of $25.00 per share) and that approximately four-fifths of the
outstanding stock will be acqguired in exchange for UPC common
stock (at a ratio of 0.4065 shares of UPC common stock per

share) .

The cash price and the exchange ratic were derived by
arm’s-length regotiations between UPC and SPR and have been
approved by the respective boards of directors and by substantial
majorities of the stockholders of the two corporations. No

tockhclder of either company has challenged the fairness of
either the cash price or the exchange ratic. All parties
directly affected, having been afforded an opportunity to
evaluate the Merger Agreemen: in light of their respective
interests, are apparently satisfied with its terms, which is a
strong indication that the terms are just and reasonable to the
stockhclders cof UPC and also to the stockholders of SPR. We alsc
Zind persuasive the evidence submitted by applicants’ financial
advisors (CS First Boston Corporation for UPC: Morgan Stanley &
Cc. Incorporated for SPR), whe have expertise in the valuation of
businesses and their securities in connection with mergers and
acquisitions. gSeg UP/SP-22 at 487-517. The evidence amply
supports a finding that the terms of the Merger Agreement,
including without limitation both the cash price ($25.00 per
share, and the exchange ratio (0.4065 shares of UPC common stock
per snare), are just and reasonable both to the stockholders of
UPC and to the stockholders of SPR.3®

CONDITIONS REQUESTED. We impose conditions only when we
both that a rail merger will harm the public interest and

a proposed condition will lessen or eliminate such harm, is
at:icnally feasible, and will produce public benefits. The
that a reguested condition pertains to or involves one of
applicants i1s not enough to classify it as relevant to the
sosed common control transaction. There must be a nexus
een the merger and the alleged harm for which the proposed
tion would act as a remedy. The fact that a condition would

it the party seeking it does not justify its imposition.

O 0T a0 ovan
®O®y Yy
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We will discuss in this part of the decision all the
conditions that have been requested in this proceeding, except
the following which are discussed elsewhere: the conditions

3% KCS claims that the terms of the transaction are not
fair to the minority stockholders of SPR because SP's value would
increase if it were broken up and sold in pieces. KCS-60 at 47-
48. We are doubtful that KCS has standing to assert a
SShwabacher interest. In any event, the fact that KCS'

cla:m has not been made by any bona fide SPR
stocknclder is a good indication that the argument is wrong.
There is no reason to believe that the sum of the valles of the
parts exceeds the value of the whole. Indeed, there is good
reason to believe that the solution proposed by the parties is
likely to be the one that will produce the greatest value to

SPR’'s stockholders.
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sought by Tex Mex; the conditions sought by labor interests: the
conditions sought with respect to the pProposed abandonments ;3¢
and the environmental conditions sought by va:ious parties.

Broad Conditions Requested. We will discuss £irst the
various broad conditions that have been requested by multiple

parcies.

1 31 Several
parties have asked that we condition the merger by requiring the
divestiture of parallel lines in the South Central/SP East
region. The many South Central/SP East divestiture conditions
almost uniformly envision the divestiture of parallel lines in
the Houston-Eagle Pass, Houston-Brownsville, Houston-New Orleans,
and Houston-Memphis corridors, but differ widely with respect to
various details. We are denying all South Central/SP East
divestiture ccnditions because, as explained in greater detail
above, we believe that the conditicns we have imposed (primarily
the BNSF and CMA agreements, and the various conditions designed
to strengthen the BNSF trackage rights) will adequately preserve
cle:zng,rail competition .n the South Central/SP East
region.

g oy ' (24 . Several parties
have asked that we condition the merger by requiring the
divestiture of parallel lines in the Central Corrider. The many
Central Corridor divestiture conditions differ in various
respects, but generally envision (1) the divestiture of UP and/er
SP lines between the San Francisco Bay area in the West and the
Salt Lake City area in the East, and/or (2)(a) the divestiture of
SP lines between the Salt Lake City area in the West and Denver
and Pueblo in the East, and (b) if the divested lines are
acquired by a carrier other than BNSF, the divestiture of SP
lines and/or trackage rights between Pueblo and Kansas City.

Scme parties seeking a Central Corridor divestiture seek, in the
alternative, a grant of unrestricted Central Corridor trackage
rights in favor of an independent railroad such as WC or MRL. We
are denying all Central Corridor divestiture conditions because,
as explained in greater detail abcve, we believe that the
conditions we have imposed (primarily the BNSF and CMA
agreements, and the various conditions designed to strengthen the
BNSF trackage rights) will adequately preserve rail competiticn
in the Central Cerrigder.3®

Cens -To- 1 . Several parties have
asked that we condition the merger by inserting a third carrier
intc the Lower Plains States. The conditions sought by these
parties differ in various details, but generally envisicn that a
third carrier (such as KCS) would be given access to the

3¢ We are discussing in this part of the decision, however,
cne abandonment matter: with respect to the Barr-Girard
abandonment in Docket No. AB-33 (Sub-No. 96), SPBC's proc>dural
argument respecting lack of evidence of 1&M trackage rights.

" south Central/SP East divestiture conditions have been
sought by Conrail, KCS, NITL, SPI, CCRT, HCC, Dow, PPG, Monsanto,
SC. IPC, Weyerhaeuser, RCT, Texas State Rep. Junell, Texas State

Rep. Cook, Texas State Rep. Saunders, Arkansas Attorney General

Bryant, 1a/DOT, DOJ, and DOT. -

.

3% Central Corridor divestiture conditions have been sought
by KCS, MRL, NITL, WCTL, WSC, MPCSC, JSC, CCRT, MFU, CWAC, HCC,
KCOSA, WP&L, WPS, AEPCO, PSCo, ILP, Monsanto, IPC, Weyerhaeuser,

IBC/IWC, and DOJ.
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Central Kansas-to-Texas rights that SP obtained in a gettlement
agreement in connection with the BN/SF merger. We did not impose
those rights as a conditicn to the merger. We will deny the
various Central Kansas-to-Texas conditicns because we believe
that the conditions we have imposed will adequately preserve, and
that the merger itself should enhance, rail competition in the
Lower Plains States in general and for wheat traffic moving from
Central Kansas to Texas in particular. BNSF and UP are currently
the main competitors for this wheat flow, while 5P plays a small
role. A past-merger UP/SP will be a stronger competitor
vis-d-vis BNSF because the merger will allow UP/SP to upgrade
lines and to use combined UP and SP lines in Texas to move
heavier-loading cars of wheat to the export market .3

Screngihen BNSE Trackage Rights Conditions. Several parties
have asked, generally in the alternative, that we condition the
merger by strengthening the trackage rights provided for in the
BNSF agreement. We have strengthened the BNSF trackage rights in
several important ways, and we believe that the conditions we
have imposed will adequately preserve rail competition throughout
the West. We are therefore denying any conditions that would

trengthen the BNSF and URC trackage rights to any greater

degree

o in 51 . Several

parties, fearful that the merge:r wil. eliminate source
competition between coal originated by UP (in the PRB and the
Hanna Basin, and ccal originated by SP (in the U’ata Basin), have
asked that we impose conditions protecting this source
competition. We are denying all such conditions because, as
explained in greater detail above, we believe that: (1) the
asserted source competiticn does not exist to any appreciable
degree; (2) a merged UP/SP will take advantage ¢f all reascnable
opporiunities to marke: the transportation of Uinta Basin coal:
and (3) the conditicons we have imposed (primarily the URC and
ENSF agreements, and the various conditions designed to
sirengthen the BNSF trackage rights) should intensify compeiitive
cpticns for Uinta Basin coal shippers.?®

b 1~ 3 . Several parties,
fearful cthar the trackage rights compensation arrangements
grovided for in the BNSF and URC agreements will restrict BNSF
and URC in their efforts te provide competitive operations, have
askec that we require either that the trackage rights fee be
reduced or that the compensation arrangements be restructured.
We are denying all trackage rights compensation conditions
because, as explained in greater detail above, we believe that
the compensation arrangements provided for in the BNSF and URC
agreements are reascnable and will permit BNSF to compete
effectively.¥

3"  Central Kansas-to-Texas conditions have been sought by
KCs, JsC, CCRT, RCC, EBT, KCOSA, and Ka/DOT.

¢ Conditions designed to strengthen the BNSF trackage
rights further have been sought, generally in the altermative, by
SPI1, WCTL, WSC, Cargill, CRA, and DOT.

3 yinta Basin vs. PRB/Hanna Basin conditions have been
sought by WCTL, WSC, WP&L, WPS, AEPCO, WEPCO, PSCo, IPP, PSCN,

AGNC, and MRL.

#? Trackage rights compensation conditions have been sought
by WCTL, WSC, Entergy, CPSB, TUE, IPC, Cargill, CRA, PSCN,
Governcr Leavit:, DOT, and DOJ.

- 18¢C -
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' sohibics (5 . Several parties
have asked that we condition the merger with a prohibition
adgainst the integration of UP and SP Central Corrider rail
operations until UP can certify that it has been in full
compliance, for a period of 12 monchs, with its service
commitments under its coal transportation contracts. We will
deny these conditions because they would require, in essence,
that we monitor UP‘'s compliance with its contractual service
commitments. We do not believe that it would be appropriate for
us to do so. Under the statute, the exclusive remedy for an
alleged breach of a coal transportation contract is an action in
in appropriate state court or United States district court,
unless the parties have agreed otherwise. 0ld 49 U.Ss.C.
10713(1) (2); new 49 U.S.C. 10709(c) (2). We do not think that
hampering the merged carriers’ ability to realize merger gains
through consclidation of operations is a logical or correc: way
to enforce contract commitments.3’’

Conditions Requested By Individual Parties. We will now
discuss any additional conditions and arguments of various
individual parties not discussed elsewhere .3

8allroad Parcies. ’
& ] 1 5. We will deny Conrail’'s

Tfequest that the Finance Docket No. 32760 (Sub-No. 1) class
eéxemption be revoked because we believe, as did the ICC., that the
trackage rights class exemption car be invoked in connection with
trackage rights provided for in merger-related settlement
agreements. See BN/SF., slip op. at 87 n.116. We will similarly
deny Conrail's related request that the Finance Docke: No. 32760
(Sub-Neo. 2) petition for exemption be denied; exemption by
petition of the Sub-No. 2 line sales is no more inappropraiate
than exempiicn by notice of the Sub-No. 1 trackage rights.

ol gie 1 . We reject KCS'
various challenges to our jurisdiction and to the manner in which
this proceeding has beer conducted. Our jurisdiction extends to
rail traffic moving in foreign commerce. See old 49 U.s.C.
10501 (a) (2) (6) (jurisdiction extends to transportation in the
United States between a place in the United States and a place in
a foreign country) and new 49 U.S.C. 10501 (a) (2) (F) (same). KCS’
basic arguments Tespecting the protective order have already been
answered. gSee Decision No. 2 (served Sept. 1, 1995).3% x¢s
had the right o challenge applicants’ use of the "highly
confidential” designation with Tespect to any particular item so
designated; the challenge would have been heard f£irst by the
Administrative lLaw Judge (ALS) and, on appeal, by us; and the
fac: that KCS made such challenges only rarely suggests that the
"highly confidential"” designatior did not much impede KCS*

‘ability o litigate this case.’™ Kcs' constitutional

3 UP/SP integration prohibition conditions have been
sought by WCTL, WP&lL, and WPS.

3 We will not discuss the arguments raised by those
parties not requesting conditions, including. TP&W, SCRRA, NCGA,
<SRI, CP&L, IP.., LCRA/Austin, IES, Geon, USDA, and DOL.

% sSee als0 Decision No. S5 (served Oct. 27, 1995)
(upholding the *"highly confidential* provision of :he‘pretcetive
order against challenges made by other parties). .

¢ Qf, Decision No. 39 (served May 31, 1996) (the ALJ, on
KCS' request, ordered public release of a passage from a UPC
(eontinued...)
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adrguments, to the effect that the *highly confidential® provision
©f the protective order worked a viclation of due Process rights
under the Fifth Amendment and/or the right to petition for a
redress of grievances under the Firs: Amendment, are close to
frivolous. As to XCS* arguments to the effect that applicants
have not provided sufficient discovery, we note that KCS has not
raised these arguments in the proper fashion (these arguments
should have been raised first with the AlJ and, upon an
unfaverable order, should have been brought to us).

We agree with KCS that the present decision has no
retroactive effect, and therefcre cannot insulate any pPre-merger
antitrust violations; but we will decline KCS’ invitation to
reopen the record in the RN/SF merger proceeding because KCS has
Presented no evidence that such proceeding was tainted by
anticompetitive behavicr.

Q4. We will deny the conditions requested by CMTA.
Because longhorm does not have, and because its Predecessors
never bad, two-carrier competition at the McNeil interchange, the
merger will have nc impact on the pPresent or future competitive
Copticns available to lenghern or to Giddings-Lllanc shippers.
Pre-merger, their only Class I conn:ction is UP at McNeil;
posi-merger, their only Clasr I connection will be UP/SP at
McNeil: neothing will have changed. And the pPassenger se:rvice
concitions scught by CMTA are not necessary to mitigate
merger-related impacts because the merger will have no impact at
a.l on CMTA's future passenger cperaticns; any disruption to
CMTA's future passenger operations will be caused by the revival
at Giddings (or at Elgin) of the additional Class ! connection
formerly provided a:t Giddings by SP.

We w.ll, however, preserve the existing potential
competiticn by providing Giddings-Llano shippers a Class I
connectiion at Giddings. Pre-merger, longhern, by Teact.vating
cperat.ons over the Smoct -Giddings segment, could achieve a
second Class I conneczion (SP at Giddings). We will preserve
this potential compezition by providing that the operstor of the
Gid2:ings-Lllanc line is to be regarded as a 2-to-3 shortline for
FuTposes cf Section 8i of the BNSF agreement (which provides,

¢ other things, that BNSF shall have the right to interchange
Witil any shortline which, prior to September 25, 1995, could
‘tercnange with both UP and SP and no other railroad).

-
. -
-

Secrion 4b of the BNSF agreement, as amended by Section 3b
cf{ the secend supplemental agreement dated June 27, 1996,
Frovides that BNSF shall have the Tight to interchange at Elgin
with the operater of the Giddings-Llano line, shoul? service be
reinstituted on that line to Elgin. OMTA has disparaged a
connection at Elgin vis-d-vis a connection at McNeil (CMTA's
bErief at 19-22), but OMTA might prefer a connection at Elgin vis-
a-vis a connection at Giddings. OMTA has a Tight to a connection
with BNSF either at Giddings (because we will require such a
connection) or at Elgin (because we will hold applicants to their
representation that they will allow Such a connection);
has no right to have two such connections because the potential
competation that we seek to preserve i1s based upon a single
coanection. CMTA will therefore be Tequired to choose between
Giddings and Elgin, unless the parties agree otherwise.

'
,

Bé (.. . continued) :
Board of Directors’ pPresentation that applicants had designated
"highly confidential”; applicants appealed: we upheld the ALJ's
order) .
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; We will allow the interested parties (CMTA, Longhorn, UP/SP,
and BNSF) an opportunity to reach a negotiated settlement
respecting the precise details of the condition we are imposing.
We note, however, that one such detail (the choice between
Giddings and Eigin) can be decided unilaterally by CMTA. Because
time 1s not of the essence, we will allow the parties 120 days
from the date of service of this decisic) to submit agreed-up n
terms respecting implementation of the cundition we have imposed.
If the parties are unable to agree o such terms, they shall
submit, by such date, separate pPrcposals respecting
implementation, and we will estab.ish the terms.

: (dd . We will deny the
conditions sought by MCC. MCC is captive to SP; that captivity
predates the merger and will not be exacerbated By it; and MCC's
end-to-end foreclosure argument (to the effect that the merger
will eliminate potential competition in the form of interline
alternatives) has no evidentiary suppert.

Xolo Shor~li . We will deny the
conditions sougnt by Yole. Pre-merger, Yolo has only one
meaningful Class I connection (UP) and no prospect that it will
ever have a second meaningful Class I connection (SP).
Pos:-merger, Yolo will have only cne meaningful Class I
connection (UP/SP) and no prospect that it will ever have a
second meaningful Class I connection (BNSF). The conditaions
sougnt by Yolo will not rectify any merger-related competitive
harms because the merger will inflict no such harms upen Yeolo.
Nor will the conditions sought by Yolo rectify any operational
harms attributable either to the merger or te the BNSF agreement
because neither the merger nor the agreement will reduce the
efficiency of operations in the West Sacramento area.

KJRY and PRC. We will not impose the conditions requested
by KJRY and PRC because we think that the purposes that would be
served thereby can be better served by holding applicants to
their representation that UP/SP will accept the terms of the
settlement agreement entered into by SP in the BN/SF merger

roceeding. See UP/SP-230 at 291.

ckipper Organizations.
C [48100. We will deny the conditions

sougnt Dy CRA because we believe that the conditions we have
imposed will adequately preserve the rail competition that exists
tcday in areas served by UP and SP. We note. however, that an
element of CRA's second conditicn is reflected in our oversight

cendition.

’ - We will deny the various
conditions sought by MWBC, MFU, and Governor Racicot, most of
which seek to broadun the reach, in one fashion or another, of
the competitive options created by the BNSF PRA. We realize that
the BNSF PRA, by providing increased rail options for some
shippers but not for all, may work to the disadvantage of those
for whom increased options have not been provided. That,
however, is not be the kind of harm that should be rectified
under the conditioning power, which was not used by the ICC and
will not be used by us to equalize rates and service among
competing shippers. MWBC, MFU, and Governor Racicot are not
concerned that certain shippers are losing a transportation
opticn, but that their comperitors are gaining one. Given this
context, a condition requiring that a settlement a ment be
changed to improve the competitive situation of particular
shippers is not proper. See BN/SF, slip op. at 99 (Bunge). We
alsc add that there is no reason to believe that the BNSF PRA
will undermine use of the Silver Bow gateway for movements for

- 383 -
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which it provides the shortest and most efficient route, that
there 1s no merger-related justification fo: Tequiring UP/SP to
guarantee its service intentions on the Pocatello-Silver Bow Line
for 20 years, that there is likewise no merser-relaved
justification for requiring that the Pocate.lo-Silver Bow Line be
sold to MRL, and that t'- oversight condition we have imposed 1is
not intended to protect che last vestiges of intramodal
competition in Montana® because neither the UP/SP merger, nor the
BNSF agreement in general, nor the BNSF PRA in particular, will
advcrncly affect UP vs. BN (or UP/SP vs. BNSF) competition in
Montana.®”’ Rather, they will improve it.

' . We will deny the condition
sought by STRICT. It is true, as STRICT alleges, that the Ice,
in its 1980 decision allowing SP to acquire the Rock lsland line,
intended that SP would rehabilitate that line: and it is true
that the ICC intended that a rehabilitated Rock Island line would
provide competition to MPRR's parallel Kansas City-St. Louis
line. ZIucumcazi, 363 1.C.C. at 327. STRICT neglects to mention,
however, that the ICC, in its 1982 decision granting SP trackage
Tights over MPRR's parallel line, intended that these trackage
rights would allow SP noi to rehabilitate the Rock Island line.
UB/MP/WP, 366 1.C.C. at 547 and See (approval of the trackage
Tights was intended to save SP the $S)70 million cost of
rehabilitation). The 1980 Tugumcar: decision was reversed by the
15982 Jp/MP/WP decision (the ICLC, upon examining a new and updated
record, cnanged its mind). The UP/SP merger will not harm
competition between the MPRR line and the Rock Island line: no
such competition has existed for almost two decades, and there is
no reasonable prospect that such competition will ever exist
aga:n. Nor will the merger harm competition in the corridor
linking Kansas City and St. Louis; BNSF, NS, and GWWR also
operate :n that cerrider.

2 e r of . We will deny the laber
tion conditions sought by HCC. The standard labor
ction conditions that we have imposed fully sazisfy the
Ciory requarements of 49 U.S.C. 11347.

z z ¥ 3 ' . We will deny the

ditions sougnt by FEAM. The first conditien (that UP
demonstrate its ability to operate its existing system) is
fulfilled: after an admittedly problematic start, UP has
demonstrated its ability to operate the UP/CNW system. The
secsnd cendition (that UP develop an operating plan to address
service problems on the former CNW) has no connection to the
UP/SF merger.

' 4 . We will deny the
various conditions sought by SSACC; these conditions are not
directed to any problems even arguably caused by the UP/SP
merger.

7  The conditicns sought by MWBC, MFU, and Governor Racicot
will not alleviate competitive harms caused by the merger because
the merger will not cause competitive harms in Montany; UP, as
pPreviously noted, has only a limited Presence in Montana, and SP
has no presence at all. The sought conditions are designed, for
the most part, to alleviate the indirect effects of the BNSF PRA,
but such indirect effects (in essence, the creation of new
competitive options for some but not all shippers) are not among
the kinds of compe:itive harms that our conditioning power is
used to alleviate.
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i - We will grant

the build-out relief sought by Entergy vis-d-vis its White Bluff
" plant, and thereby preserve the White Bluff build-out status quec,
by requiring that the BNSF agreement be amended to allow BNSF to
transport coal trains to and from White Bluff via the

Wrhite Bluff-Pine Bluff build-out line, if and when that line is
ever constructed by any entity other than UP/SP. See BN/SF. slip
Op. at 68 (OG&E) and 98 (PPC). Because applicants have made the
BNSF agreement tl.e vehicle for resolving merger-related
competitive harms, there is no reason to require the negotiation
of a separate trackage rights agreement for the White Bluff
build-out. We note, however, that we are not imposing the
trackage rights compensation terms advocated by Entergy; we
believe that the compensation arrangements provided for in the
BNSF agreement will allow for sufficient competition.

We will deny the relief sought by Entergy vis-d-vis its
Nelson plant. Pre-merger (but taking the soon-to-be-completed
SGR line into account), Nelson has two destination carriers (SP
and KCS), neither of which can cffer single-line service from the
PRE. Post-merger (and also taking the soon-to-be-completed SGR
line into account), Nelson will still have two destination
carriers (UP/SP and KCS), but one of them will be able to offer
s:ngle-line service from the PRB. Post-merger, Nelson will have
two entirely practicable routings (UP/SP single-line and BNSF-KCS
Jeint-line). While Nelson will be losing the pre-merger BNSF
vs. UP competition between the PRB and Fort Worth and also
between the PRB and Kansas City, Nelson will be gaining a UP/SP
single-line option; and there is nc reason to cor-lude that the
ioss will be appreciably greater than the gain.

Lisy lig 1 i . (i) We will hold
applicants to their representation that the BNSF agreement will
be amended to clarify that Elmendorf is a covered point. See
UP/SP-230 at 257. See alsc Section 4a of the BNSF agreement, as
amended by Section 3a of the second supplemental agreement dated
June 27, 1996 (previding that BNSF can serve SP’'s line between
MF C and MP 12.6 for the sole pPurpose of serving the CPSBE plants
at Elmendorf; we are unable to ascertain, however, whether BNSF
has alsc received trackage rights over the appropriate UP line
between San Antonic and Ajax) .

{11) One of the conditions we have imposed in this decision
coniirms that BNSF will be allowed to serve all new facilities
(net :including expansions of or additions to existing facilities)
iocated along the SP (and U lines over which BNSF receives

trackage raghts.

(1ii) We will impose a condicien to the effect that BNSF
will be allowed to serve CPSB's !lmendors Station, at CPSB's
option, via CPSB’'s existing traccage Tights agreement with SP.
Pre-merger: SP owns the Elmendorf Line and can thereby provide
service; CPSB has trackage rights over the Elmendorf{ Line, and UP
can thereby provide service; ans BNSF has haulage rigits.

Post -merger, but without CPSB‘'s third condition: UP/SP will own
the Elmendorf Line, and will tZereby be able to provide service;
BNSF will have, by virtue of he BNSF agreement, trackage rights
over the Elmendorf Line, and it too will be able to provide
service; but CPSB will have sffectively lost its own trackage
Tights over the line, and, :or this reason, BNSF will not be able
tC use the CPSB trackage rights in its operations over the line.
It i1s not entirely clear why the CPSB trackage rights are
important to CPSB, but to preserve the Pre-merger status quo vis-
a-vis these trackage rights we will require that BNSF be allowed
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to operate under such trackage rights over the 12-mile segment:
between SP Junction (Tower 112) and Elmendorf.

(iv) We conclude that CPSB is not a8 "2-to-1" shipper for
purposes of the conditions imposed in this proceeding. We
realize that an argument can be made that CPSB is really a 3-to-l
shipper because the BNSF agreement provides for the termination
of the haulage rights by which the third carrier (BNSF) can now
serve CPSB; and one could reasonably conclude that a 3-to-1
shipper ought to have access to the remedies available to a
2-to-1 shipper. But we think that CPSB is best regarded as a
3-to-2 shipper because the BNSF agreement replaces BNSF’'s haulage

rights with trackage rights.

(v) We will not impose the compensation terms advocated by
CPSE. We believe that the compensation arrangements provided for
in the BNSF agreement will allow for sufficient compe:zition.

(vi) Because we are not certain whether anything more needs
to be done with respect to condition (i) or whether time is of
the essence with respect to conditions (i) and (iii), we think
that the best course would be to assume, unless told otherwise,
that more needs to be done and that time is of the essence. We
will therefore regquire the interested parties (CPSB, UP/SP, and
BNSF) to submit, withan 10 days of the date of service of this
decisicon, either agreed-upon terms respecting implementation of
conditions (i) and (iii) or separate proposals respecting such
implementation. We realize that 10 days is a short time frame,
but it will enable us, if necessary, to choose the better of the
cffered alternatives, or some variation therecf, in time for
conditions (i) and (iii) teo be effective when this decision is
effeczive (on the 30th day after the date of service).?®

T, eilis o . We will require that the

ENSF agreemen: be amended to permit KCS and BNSF to interchange
TUE coal trains: (a) at Shreveport, for movement by BNSF over
SP’'s line between Shreveport and Tenaha; and (b) at Texarkana,
for movement by BNSF over UP’'s line between Texarkana and
Longview. Without this condition, all but one of TUE's PRB
routings would involve UP/SP, and the one that would not would be
excessively circuitous. We add that, although TUE sought only a

nrevepcrt interchange, we are allowing a Texarkana interchange
as well, to allow BNSF's routings of TUE coal trains to connect
with the addit. ~nal BNSF trackage rights provided for in the OMA
greement.. This also will facilitate BNSF's directional running
cf these trains. We note, however, that we are not imposing the
compensaticn terms advocated by TUE because the terms of the BNSF
agreement will allow BNSF to compete effectively.

We will allow the interested parties (TUE, UP/SP, BNSF, and
KCS) an opportunity to reach a negotiated settlement respecting
the precise details of the condition we are imposing; and,
because time is not of the essence, we will allow the parties
120 days from the date of service of this decision to submit
agreed-upon te:ms respecting implementation of the condition we
have imposed. 1If the parties are unable to agree to such terms,
they shall subm.t, by such date, separate proposals respecting
implementation, and we will establish the terms.

3 1f nothing more needs to be done with respect to
condition (i) and time is not of the essence with respect to
conditions (i) and (iii), on or before the 10th day after the
date of service of this decision, UP/SP and CPSB may jointly
request an extension of the 10-day deadline, and we will extend
that deadline tc a later date.
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' i £4 . We will deny the
condition sought by SPP/IDPC. Post-merger, NVS will have, in
addition to a UP/SP single-line option, two BNSF options:

(1) a URC-BNSF joint-line haul, sourced from mines open to URC;
"and (2) a truck-BNSF joint-line haul, sourced from load-outs
either at Prove or at other Utah points cpened to BNSF under the
transloading condition we have imposed. It is true, of course,
that, post-merger, SPP/IDPC will have only one single-lixe option
(UP/SP) whereas now it has twe (UP and SP); but the difierence
between single-line service and joint-line service is 'zss
important in the coal unit train context; and the URC-BNSF joint-
line routing should be quite competitive, especially in
consideration of the new coal sources opened to URC ui:der the URC

agreement .

ri 1 [ve. We will deny AEPCO's
condition #1 (the request that AEPCO be given the right to
obtain, and to contest the reascnableness of, a UP/SP rate for
the Deming-Cochise segment) and its condition #4 (the request for
clarif.cation of the implications of the short-haul defense) .
AEPCO's basic problem is that, at Cochise, it is captive to SP
pre-merger and will be captive to UP/SP post-merger; but this
problem 1s not a consequence of the merger and will not be
exacerbated thereby. AEPCO’'s preferred solution, of course, is
the prescription of a proportional rate over the Deming-Cochise
segment; but this proceeding is no: the proper forum for
considering the merits of that solution. We affirm what the ICC
sa:d in this regard in the BN/SE decision: "A number of utility
parties have cases pending before us requesting prescription of a
Proporiicnal rate over the destination bottleneck segment of
their coal movements, and we are not pPrejudging those cases here.
We note, however, that approval of this merger is not intended to
foreclose any shipper's right to maximum rate relief.®

slip op. at 76. We think it appropriate to add that, should we
choose, we could eventually grant the relief requested by AEPCO

ning the UP/SP merger proceeding and imposing that relief
as a condation, even if the statutory leong-haul/short-haul
provision sr other statutory provisions would otherwise preclude
such relief.

We note, with respect tc the other conditions requested by
AZPCO: that AEPCO's condition #2 (either divest SP's Colorado
iines cr grant trackage rights over such lines) is both a Central
Corrider divestiture condition and a Uinta Basin vs. PRB
condition, and will thercfore be denied for reasons previocusly
discussed; and that AEPCO’'s condition #3 (disapprove the
Tennessee Pass abandonments) will be granted in part (we are
disapproving the abandonments but approving the discontinuances)
for reasons also previously discussed.

1 1 cderade. PSCo’'s bifurcated
condition respecting divestiture and trackage rights is both a
Central Corridor divestiture condition and a8 Uinta Basin vs. PRB
condition, and will therefore be denied for Teasons previously
discussed. PSCo’s alternative conditions Tespecting the
Tennessee Pass Line will be granted in part (we are disapproving
the Tennessee Pass abandonments but are approving the
discontinuances) for reasons alsc previocusly discussed.

' ‘ 1 We will deny the
conditions sought by Rio Bravo. Rio Brave is either gaptive to
BNSF at destination (inscfar as Rioc Bravo's coal simply must be
unloaded at the Wasco facility) eor it is net (insofar as
Ric Brave's ccal can be unloaded at a facility on the nearby SP
line). 1If, on the one hand, Rioc Brave is captive to BNSF today,
the merger will have no effect at all on Rio Bravoe's competitive
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- -
options. See BN/SF, slip op. at 70-78 (extensive discussion of
vertical effects). 1If, on the other hand,ln;o Brave is not
captive to BNSF today, the merger, as conditioned by the BNSF and
URC agreements, will preserve Rio Bravo's competitive options;
post-merger, Rioc Bravo will have access to a UP/SP single-line
haul and a URC-BNSF joint-line haul.

Dow z; located on a UP line, but
claims to have pre-merger build-out/build-in options to both BNSF
and SP. The BNSF copticn will survive the merger; the SP option

will not.

Dow’'s primary request has a familiar flaw: it would move
the build-out point (both for BNSF and for the SP substitute)
much closer to Dow (from a point in the vicinit of Texas City to
a point in the vicinity of Angleten). This wou!d greatly
improve, rather than preserve, the pre-merger build-out/build-in
Status quo vis-d-vif both BNSF and the SP substitute; and Dow's
claim that the benefits of a Texas City build-out to SP exceed
the benefits of a Texas City build-out to any other carrier is
not justified by the evidence of record. We will therefore deny

Dow's primary regquest.

Dow's alternative request cures the familiar flav by keeping
the build-out point for the SP substitute in the vicinity of
Texas City, but overreaches by asking that the SP substitute be
given trackage rights to New Orleans and Memphis. The
preservation of Dow's SP build-out optien requires only that
trackage rights run from the build-out point to a connection with
an independent Class I carrier. We will therefore grant a
modified version cf Dow’'s alternative request, and condition the
merger, by requiring that UP/SP grant trackage rights to a
carrier to be named by Dow, subject to our approval, over UP's
line from Texas City to Houston and over UP'e or SP's line from
Houston to connections with KCS and BNSF at Beaumont, with the
Tight to connect to the build-out line in the vicinity of
Texas City in order to serve Dow at Freeport and any other
shippers located on the build-out line.

gacell [ l25. The fourth and fif:ch
sentences cf Section S5b of the BNSF agreement, as i.ncnded by
Section 4b of the second supplemental agreement dated June 27,
195¢, read as follows (italics and underlining added) :

BNSF shall alsc have the right te handle traffic of
shippers open to all of UP, SP and KCS at Lake Charles
and West Lake, LA, and traffic of shippers open to SP
and KCS at West Lake Charles, LA; the foregoing rights
at Lake Charles, West Lake, and West Lake Charles, LA
shall be limited to traffic (x) te, from and via

New Orleans, and (y) to and from points in Mexico, with
routings via Eagle Pass, lLaredo (through interchange
with Tex-Mcx at Corpus Christi or Robstown), or
Brownsville, TX. 1n addition to all other charges to
be paid by BNSF to UP/SP herein, at West Lake and

West Lake Charles, BNSF shall also be Tequired to pay 3
iee tc UP/SP equal to the fee that UP pays KCS as of
the date of this Agreement to access the traffic at
West Lake, adjusted upwards or downwards in accordance
with Section 12 of this Agreement. .

Elsewhere in this decision we have effectively granted all of the
conditions requested by Montell and Olin by requiring: (1) that

the italicized limitations in the fourth sentence be disregarded

(the principal effect will be to allow BNSF to handle, via
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single-line service, traffic moving-tos Houston and to other
points on BNSF); (2) that KCS be allowed to interchange with
BNSF, at Shreveport and Texarkana, traffic that was originated by
KCS at or that will be delivered by KCS to shippers at

Lake Charles, West Lake, or West Lake Charles (the principal
effect will be %o substitute a post -merger KCS-BNSF joint-line
routing via Texiarkana and Shreveport for the pre-merger KCS-UP
Joint-line routing via Texarkana); and (3) that -he BNSF
agreement be modified to eliminate the underlined fee in che
fifth sentence.

Quaatum Chemical Corporazion. (1) We will deny QCC's
Chocolate Bayou conditions because these conditions would give
QCC competitive options far in excess of those it has today. We
note, however, that this denial is withou® j.ejudice to QCC's
assertion of its rights under the build-out/build-in condition we
are imposing upon the merger. (2) We will deny QCC's Williams’
condition. QCC's claim that relief is necessary to preserve
competition between its UP-exclusive Chocolate Bayou facility and
its SP-exclusive Williams facility is misleading because QCC has
neglected to mention that its La Porte, TX, facility (served by
BNSF) has more than twice the polyethylene capacity of its
Chococlate Bayou facility, and that its Morris, IL. facility
(served by CSX and EJE) has even greater capacity than its
La Perte facility. §Sge UP/SP-230 at 159. (3) QCC’s Baytown
condition has been satisfied by applicants’ representation, which
is consistent with cur reading of Section Sb of the BNSF
agreement, that the Seapac facility at Baytown will be served by
BNSF. See UP/SP-230 at 136. (4) We will deny QCC’'s Strang
condition. The two-railroad post-merger competition that will
exist at Strang should suffice for QCC's purposes.

- o ~ - We will deny UCC's first

ot
condition because BNSF trackige rights over the UP line would
vastly improve (and not merely preserve) the build-out status

que.

We will grant UCC's second conditien because BNSF trackage
rights over the SP line will preserve the build-out status qQuo,
as applicants themselves now appear to recognize. Sge UP/SP-230
at 15-20. See a.80 Section 4a of the BNSF agreement, as amended
by Section 3a of the second supplemental agreement dated Jvne 27,
1996 (providing that BNSF will have trackage rights over SP's
Por: lLavaca Branch).

. We will deny EPC's
cendition #1, but without prejudice to EPC's right to invoke the
build-out/build-in condition we have imposed on the merger.
Condition #1 would require UP/SP to build the Ment Belvieu Branch
. Proposed by UP; any such requirement would far exceed the relief
heretofore afforded in the build-out context: and the excess is
underscored by the fact that, as EPC itself concedes, the Mont
Belvieu Branch, as initially proposed by UP, would not even have
reached EPC.

We will also deny EPC’'s condition #2 (in essence, the
insertion of a second carrier on SP's Baytown Branch).
Condition #2 is not necessary to alleviate merger-caused
competitive harms and would vastly improve EPC's competitive
Options. Pre-merger, EPC is rail-served sclely by SP;
post-merger, EPC will be rail-served solely by UP/SP; the merger
will not result in a reduction of EPC's competitive alternatives.

1 1 We will deny FPC's
"evernnandedness" condition. We realize that the conditions we
have imposed, which may enable Dow, QCC, and UCC (and perhaps
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Others) to attain increased competitive options via build-outs,
may work to FPC's disadvantage. But that provides no
"evenhanded® justification either for denying the relief awarded
to Dow, QCC, and UCC or for granting matching relief to FPC. The
harm that may befall FPC is not the kind of harm that the
conditioning power was meant to rectify; we do not have a mandate
to equalize the competitive situatien among the industries served
by rail carriers. FPC, after all, is not concerned that it is
losing a transportatien option, but that its competitors m- be
gaining one. L2, BN/SE, slip op. at 99 (Bunge) .

EBG Induscries Inc. wWe will deny PPG's requests respecting
the WTéJ, the WVRR, and the WLPRR; the competitive situations at
Bacon, Lebanon, and Corvallis, Tespectively, will not be affected
by the merger.

l28. As HC believed was required, DOJ has
conducted a complete review of the impacts of the merger and we
carefully have considered its comments. The conditions we have
imposed ensure that UP/SP will not achieve, by virtue of the
merger, scle supplier status or unacceptable market power at any
significant point or in any significant corridor. Moreover, the
procecdural schedule under which this Proceeding has been handled
has allowed ample time for all concerned.

Arizona Chemical Comoany. We will deny the conditions
sougnt by ACC. ACC i1s not a 2-to-3 shipper (its Springhill plant
is served sciely by KCS); and the competition formerly provided
by UP and SP past Shreveport will henceforth be provided by UP/SP
anc BNSF past various gatewvays.

- We will deny Monsante's condition #1.
Monsanteo nas specifically referenced only twe of its plants: its
plant a: Luling (served by both UP and SP); and its plant at
Chocclate Bayou (served only by UP, but with access to SP via
eiiner barge or a truck transload). Monsanto‘s competitive
Crtions at Luling will not be affected by the merger because the
Luling plant is on the Avondale Line tc be sold to BNSF (over
whicn UP/SP will retain local trackage rights). Monsanto's
compeillive options at Chocolate Bayou will not be affected
e:iner pecause BNSF will have (under the transload condition we
nave .mposed) the right to operate new transload facilities on
the neardy SP line.

We will also deny Monsanto's condition #4, which is not
Justiised as a remedy to any particular competitive harm.
&2 new 49 U.S.C. 10701 (d) (3) (directing us to complete the non-
cca. rate guidelines Proceeding by January 1, 1997) .3

[ - We will deny the conditions sought
by SCC. The market deminance condition has ne particular
connection to the merger; and, in any event, we note that a
shipper with access to two railroads iy not caprive to either,
anc that many shippers served by UF/SP or BNSF exclusively are
adeguately p.otected by intermodal or geographic competition.
The divestiture condition is a variation on the South
Central/SP East divestiture theme.

We reject SPRC‘s

Procedural argumen: respecting lack of cvxdcnéc of the I&M
trackage rights. As discussed elsewhere in this doci’ion we are

¥ We are also denying Monsanto's conditions #2 and #3
(Scuth Central/SP East and Central Corridor divestitures,

Tespeciively) .
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approving the Barr-Girard abandonment in ite entirety; but we do
80 with the understanding that the line will be abandoned only if
UP/SP first acgquires the related trackage rights over I&M. The
fact that such trackage rights have not yet been acquired (this
appears to be the reason that evidence respecting such trackage
rights has not been entered into the record) is not important;
the fact that evidence respecting such trackage rights has not
been entered into the record is likewise not important; what is
important is that, as a very practical matter, the Barr-Girard
abandonment cannot be consummated unless UP/SP has first acquired

trackage rights over I&M.

&hippers: COther.
- (1) We will deny IPC’'s

condition #1 (a variation on the South Central/SP East

divestiture theme). (2) We will deny IPC's condition #2.

Conditions intended to keep open existing junctions are overly
intrusive and could delay, in certain Tespects, implementation of
the increased efficiencies expected from the merger, and would

deny UP/SP the freedom to adapt to new developments. See Izaflic
4-1d 1< ¥ i , 366 1.C.C. 112 (1982), -

2 VTV b . 725 F.2d4 47 (éth Cir.
1984). (3) Our action with respect to the conditions requested
by Tex Mex largely satisfies IPC's condition #3. (4) We will
deny IPC's condition #4. IPC is alleging (a) that CO&PR is
captive to SP pre-merger and will be captive to UP/SP post-
merger, and (b) that IPC's CO&PR-served (via LP&N) Gardiner plan:
w.ll not benefit from the preo-competitive provisions of the BNSF
agreement. We note, however, (a) that the CO&PR problem predates
the merger and will not be exacerbated thereby, and (b) taat
IPC's claim of competitive harm does not warrant regulatory
relief. gSge BN/SF, 8lip op. at 99 (Bunge). (5) We will deny
IPC's condiztion #5 (a variation on the Central Corrider
divest:iture theme). (6) We note that Turlock is a 2-to-1 peoint
explicitly provided for in Section 8i ©f the BNSF agreement (the
omnibus clause), and that applicants have represented that BNSF
will serve 2-to-1 shippers at Turlock via haulage from Stockten.
UP/SP-230 at 136 n.53; UP/SP-231, Part B, Tab 17 at 29.

Unie . Dmpire, NV. We will deny
USG's Empire condition because the merger will have no
appreciable impact at Empire. Pre-merger, USG is rail-served
sciely by UP; post-merger, USG will be rail-served solely by
UP/SP; nething will have changed. We add that the service
problems cf concern to USG are not really merger-related, but
that, in any event, UP has made a commitment tO stop one of its
trains daily te pick up USG cars. UP/SP-230 at 307-08;
UP/SP-232, Tab A at 39-40.

Plaster City, CA. We wa.l deny USG’'s Plaster City
condition #1 because the merger will have no appreciable impact
at Plaster City. Pre-merger, USG is rail-served solely by SP;
post-merger, USG will be rail-served sclely by UP/SP; nothing
will have changed. We add that the Pre-existing service problems
©f concern to USG are not merger-related, that there is no reason
Lo expect that service will deteriorate pPost-merger, and that
USG’'s claim of compectitive harm (vis-d-vis its Nevada-based
competitors) does not warrant regulatory relief. Sse BN/SF, slip
Op. at 59 (Bunge). We will alsc deny USG's Plastcr City
condition #2, both for the reasons prompting our denial of its
Plaster City condition #1 and also because we have no authority
Lo impose conditions (a) on non-terminal trackage of ‘a
nonapplicant carrier, and (b) on a carrier with respect to track

located in Mex:co.
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Southard, OK. We will deny USG's Southard condition, which
an attempt to solve a variation of a problem that surfaced

last year in BN/SF, slip op. at 94-95; this tame, however, a
feasible solution cannot be found. Once again, the 3-to-2
reduction in competitive alternatives faced by GNBC (BNSF, UP,
and SP, pre-merger; BNSF and UP/SP, post-merger) is in reality
more complicated than a simple 3-to-2 description would indicate.
Because cf the blocking prevision, the reduction in competitive
alternatives faced by GNBC can more accurately be described as
geing from three (two of which can handle only such traffic as BN
itself could not have handled) to two (one of which can handle
only such tratfic as BN itself could not have handled). GNBC,
that is to say, will not.really be left with two unrestricted
competitive alternatives. BN/SE, slip op. at %¢. 1In BN/SE. the
ICC sclved the problem by allowing SP to replace SF as a
competitive alternative for GNBC. This time, however, the
problem cannot be sclved because the suggested substitute (CSX)
15 some 425 miles away; and we cannot imagine that the traffic
available to GNBC will suffice to lure CSX into establishing an
850-mile round-trip connection. We generally resolve feasibility
questions (as in the build-out context) by assuming feasibilizy
and allowing the marke: to make the final determination; but this
1S not necessary when our clear assessmen: is that the condition
sougnt (here, a GNBC-CSX routing) is utterly impractical.

Fort Dodge, IA. We will deny USG's Fort Dodge conditions
because the merger will have no appreciable impact at Fort Dodge .
Pre-merger, Fort Dodge is served by UP (formerly CNW) and IC
(formerly CC&P); post-merger, Fort Dodge will be served by UP/SP
and IC; and the competition that existed Pre-merger will continue
to exist post-merger. We add that, although UP admits that its
service at For:t Dodge has been inadequate (UP/SP-232, Tab A at
3%/, this service problem is not merger-related.

4 zig L - i . Section 1b of the BNSF
agreemenc as amended by Section 1b of the second supplemental
agreement dated June 27, 1996, Provides that BNSF shall receive
access to any existing or future transloading facility at peints
iisted on Exhibit A to the BNSF agreement. Renc (this has
reference to the peint on the SPp iine) is listed in Exhibit A,
dut, prior to the second Supplemental agreement, the Reno listing
was qualified by the phrase "intermodal and automotive enly."
Seczion 10a of the second Supplemental agreement dated June 27,
199¢, changes the Renc listing in Exhibit A: the Reno listing :s
now qualified by the phrase "only intermodal, automotive, [BNSF
MUST establish its own automobile facility], transloading, and
new snipper facilities located on the SP line." we interpre:
this to mean that, even aside from the transloading condition we
have imposed on the merger, Section 1b of the BNSF agreement
allows BNSF to establish a transloading operation at Reno (on the
SP line). Applicants aApparently agree: *BNSF will be entitled
under the agreement to get UpP a transload and serve new
industries at Reno, Novada.* UP/SP-230 at 29¢4.

We add that we understand that BNSF will have, at Renc, the
reciprocal switching rights (if any) that UP had Prior to the
merger. Because, for XKal Ran's Purposes, BNSF is replacing UP as
a competitive possibility at Reno, it only makes sense that BNSF
should be given, te the maximum extent possible, the rights
formerly held at Renc by :

We will otherwise deny the conditions requested by NALS.
The first condition (granting BNSF local trackage rights access
Lo Wunotoo) is not necessary to pPreserve existing competition
because UP Presently has no such access to Wunotoo. The second
condition (granting BNSF local trackage rights access to Reno
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over the UP line) is unnecessary in view of BNSF's local trackage
rights ac _2ss to Reno over the SP line; there is no indication
that the UP line is in any way superior te the SP line for that

puroose.

ASARCQ. The merger will not have the competitive impacts
feared by ASARCO. ASARCO's El Paso copper smelter will have
access to two carriers (UP/SP and BNSF), ASARCO's Hayden copper
smelter will be no more captive to UP/SP than it now is to SP:
Section 4b of the BNSF agreement, as amended by Section 3b of the
second supplemental agreement dated June 27, 1996, provides that
BNSF’'s access and interchange rights at Corpus Christi shall be
at least as favorable as the rights SP has currently: and
competition for traffic moving from/to Mexico will remain

vigorous.

LIl laternasional Corporatiop. We will deny the conditions
sought by CIC. (1) Class IIl railrcads and their customers that
rely on the Houston-Fair Oaks linc are rail-servad exclusively by
SP pre-merger, and will be rail-seived exclusively by UP/SF
post-merger; tie merger will change nothing in this respect, and
there is no reason tc believe that new post-merger traffic flows
will cause service problems. Direct access to BNSF, as sought by
CIC, would vastly improve, no:t me:e.y preserve, the competitive
status que. (2] CIC now has two reload options (UP at Palestine;
BNSF at Cleveland), but the BNSF reload at Cleveland has clearly
been the preferred option. See UP/§7-230 at 287 (the BNSF reload
received 53.4% of CIC's relocad business between January and
Cctober 1995). CIC's claim that the BNSF relicad may be
eliminated as a post-merger competitive alternative in the wake
©f the various realignments triggered by the BNSF agreement is
unjunstified; if anything, this relcad cperation will be

Stre: jihened because of BNSF's ability to route reload traffic
over UP/SP’'s Houston-Memphis lines.

Beverhaeuser Company. We will deny Weyerhaeuser's
concitions #. and #2 (variations on the Central Corridor and
South Central/SP East divestiture themes, respectively). We
note, however, that, with our grant of trackage rights to
Tex Mex, we have effectively granted Weyer:haeuser's condition #3.

wWe will deny Weyerhaeuser's condition #4, which is akin to
iPC’'s condirion #4 (discussed above) . Weyerhaeuser is not
alleging merger-related competitive harms; what Weyerhaeuser is
a.leging 1s either (a) that CO4PR is captive to SP pre-merger and
will be captive to UP/SP post-merger, and/cr (b) that
Weyernaeuser’'s COLPR-served plants will not benefit from the
pro-compecitive provisions of the BNSF agreement. We note,
however, (a) that the CO&PR problem predater Zhe merger and will
not be exacerbated thereby, and (b) that Weyerhaeuser's clz.m of
competitive I ..m does not warrant regulatory relief. Seg BN/LSE,
slip op. at 9¢ (Bunge).

With respect to Weyerhaeuser's condition #5, we note that,
in approving the merger, we have imposed several conditions,
included among which are the provisions in the BNSF agreement
that enhance rail-to-rail competition in the Pacific Coast
Corrador.

We will deny the conditions sought by Car ill:
the compensaticn arrangements provided for in the BNSF agreement
will allow for sufficient competition; the reziprocal switching,
rate guidelines, and open gateways conditions are, f£or the most
part, not even merger-related, are overly intrusive, and could
delay, in certain respects, implenentation ¢¢ the increased
efficiencies expected from the merger, and would deny UP/SP the

caals
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freedom to adapt to new developments; and the conditien
respecting private rail cars *is certainly not merger-related.*
BN/SE, 8l:: op. at 100.

dBE. . Ins. The conditions sought by IBP are directed to
harms assertedly caused by the UP/CNW merger, not to harms that
might be caus:d by the UP/SP merger. We will therefore deny the
conditions sought by IBP.

- We will deny the conditions
requested by OSM. These conditions are, by and large, directed
tc problems not caused by the merger, and, furthermore, are
overly intrusive and could deiay, in certain respects,
implementation of the increased efficiencies expected from the
merger, and would deny UP/SP the freedom to adapt to new
developments.

‘ - We will deny the conditions sought
by SLC. Conditions #1 and #3 do not address merger-related
competitive harms because SLC will not experience a
merger-related reductien in competitive options. §ge UP/SP-230
at 297 (SLC’'s relevant facilities are located on a shortline that
connects only to SP). Condition #2 is overly intrusive, and,
bes.des, UP/SP will have every incentive to use its yards sc as
Lo maximize its competitiveness in moving Pacific Northwest
lumber. Condition #4 is also overly intrusive, and, in any
event, addresses a *problem” that is not merger-related; and,
bes:des, applicants have committed to reducing the high
Teciprocal switch charges now imposed by SP. See UP/SP-230 at

51 1 .

g &Z- (1) We note, with respect to RCT's Condition
#1, that Tex Mex is being granted Corpus Christi-Beaumont
trackage rights, and will therefore have a connection with KCS.
(2) We will deny RCT's conditien %2 (a variation on the South
Central/SP East divestiture theme). (3) We will deny RCT's
corndition #3. The neutral terminal railroad proposal is a
so.ut:on either to a problem that does not exist (because the
conditions we have imposed will adequately preserve the rail
ccmpetition that exists today in Texas) Or tO a problem-that is
#ot a consequence cf the merger (because these neutral terminal
railroads would create new rail competition far beycnd that which
‘xists today). (4) We will deny RCT's condition #4. This
ssndigien o unnecessary because the law we administer already
Frovides numerous protections Tegarding abandonments. UP/CNW,
Slip op. at 99; BN/SF, slip op. at 101.

We note, with respect to RCT's conditicns #5 and #6, that we
are imposing the following environmental mitigation conditions
indicated in Appendix G: mitigation conditions #3, #4, 45, 86,
#7, #1S5, #16, and w18.

L l85. The Port of Corpus Christi. (1) We
are imposing the BNSF agreement as a condirion. (2) We note that
the trackage rights granted to Tex Mex will, as a practical
matter, allow KCS’' affiliate, Tex Mex, to access Corpus Christi.

Texas State Representatives Robert Junell, John R. Cook, and
Robe:: Saunders. (1) We will deny condition #1 (a variation on
the Soutk Central/SP East divestiture theme). (2) We, are
granting Tex Mex most of the rights sought in condition #2.

(3) We note that the responsive application filed by Cen-Tex (the
South Orient affiliate) was rejected as incomplete, and that its

request for conditions was stricken frem the record on account of
its failure to comply with its discovery obligations. We add
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that the conditions we have imposed will adequately preserve the
Tail competition that exists today in Texas. (4) Condition [ 2]
has been addressed in ocur discussion of the conditions sought by
RCT.

Texas State Representative John R. Cook. We will deny
Rep. Cook’s reques: for a declaratory order respecting excursion
trains. Whatever the merits of Rep. Cook‘'s arguments Tespecting
excursion train liability law, the Subject has no counnecticn at

all to the merger.

Lalifoznia: CPUC. (la) wWe will deny CPUC's “perpetual
term® conditin. The 99-year term provided by Section 81 of the
BNSF agreement should suffice; a perpetual term hardly seems
necessary. We note alsc that, under current law, a carrier
conducting trackage rights operations that are subdbject to our
jJurisdiction can discontinue such operations only with our
approval, gee new 49 U.S.C. 10903(a) (1), even if the agreement
providing for such trackage Tights contains an expiration date.

6 1.C.C.2d €19, 622 (1950).

. Finance Docket No. 31786 (1CC
served Feb. 20, 1991) (similar holding); I
azdl . 328 U.S. 134 (1946) (ICC can impose terms to ensure
tRat exisiing trackage rights agreements are not frustrated).

(1b) We note that, by virtue of the oversight condition we
have .mposed, we will have sufficient power to take corrective
acticrn if we conclude that the BNSF agreement has not effeczively
addressed the comperitive issues it was intended to adiress.

2) We think it appropriate to note that, pursuant to the
conditions we have imposed on the merger, BNSF will have access
tc all new facilities (including translcad facilities) located
Posi-merger on any JP/SP-owned line over which BNSF receives
tTackage rights in  he BNSF agreement .

[2) We believe that BNSF is committed to previding adeguate
competiiion in the Central Coiridor.

(4] We will deny CPUC‘'s condition #4. The Keddie-Stockton
LZine is the trackage rights segment of BNSF's new I-§ Cerridor
Foute (i.e., the segment over which BNSF will operate pursuant to
trackage r:ghts provided for in the BNSF agreement), and
condition #4 is spparently intended to ensure that BNSF will have
the wherewithal to operate that route even in the teeth of UP/SPp
recalcitcsance. The conditions we have imposed, however, address
discramination (Paragraph 9 of the CMA agreement provides that
UF/SP shall agree with BNSF on 8 dispatching protocol) and
maintenance (Section 94 of the BNSF agreement provides that the
trackage rights lines shall be maintained at no less than a
certain level), and applicants have Tepresented that BNSF has the
Power under the settlement agreement to cbtain any capital
improvements it wants. UP/SP-230 at 270.

(S) We will deny CPUC’s Modoc Line condition. A requirement
of continued operation of the Modoc Line would be inconsistent
with our approval of the abandonment of the chdtl-l%:urll

segment therecf.

(6) We will deny CPUC's NCR\ condition. With er without the
140-mile Willits-lLombard line, NURA connects sclely to SP
pre-merger and will connect solely to UP/SP pos. -merger; and
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CPUC’s NCRA condition is therefore unrelated to any merger-caused
harm.

{7) We note that, as a matte: of Jeneral corporate law,
UP/SP will succeed to SP's obligations respecting the Capitol
Corridor and the Alameda Corridor. See UP/SP-230 at 271-72
(acknowledgment that UP/SP will succeed to "all valid contractual

obligations of SP").

(8) We note that UP/SP has indicatec that it intends to
develop the Calexico gateway. UP/SP-230 av 272.

(9) We will deny CPUC’s laber protection proposal, which
“implicates a matter better dealt with unde- the labor protective
conditions® imposed in this proceeding. RN/SF, slip op. at 101.

1 Th 2 . The City of Industry. We will
deny the conditions requested by IUDA. Although IUDA's two
parcels are "2-to-1*" in an academic sense, the record does not
indicate that there are any shippers on these parcels currently
benefiting from direct competition between UP and SP.

County of Modoc and City of Alturas. With respect to the
environmental issue raised by Modoc and Alturas, we will impose
the various envircnmental mitigation conditions indicated in
Appendix G, including specific mitigation condition #45 (an
abandonment -specific condition relative to the Wendel-Alturas
abandcnment). With respect to the °return the gift*® issue raised
by Modoc and Alturas, we note that real Property ownership
questions are generally a matter of state law.

County of Placer. With respect to the concerns raised by

Placer, we will impose the various envircnmental mitigation
conditions indicated in Appendix G, including the specific
mitigation condition relative to Placer (mitigation condition
#21) .

East Bay Districc. With respect to the concerns raised by
Eas: Bay District, we will impose the various environmental
mitigation conditions indicated in Appendix G, including the
specific mitigation condition relative to East Bay Distric:t
(mitigation condation #19).

City of Sacramento. With Trespect tc the concerns raised by
Sacramente, we will impose the various environmental mitigation
conditions indicated in Appendix G.

2 With respect to Or/DOT's first cendition
(monitor competition in the Central Corridor), we note that the
cversight condition we have imposed will allow us to do just
that. With respect to Or/DOT's second condition (commence an
investigation respecting open access), we note that this is not a
merger-related issue.

2 - Pre-merger, much of Idaho is rail-served
exclusively by UP; post-merger, much of l1daho will be rail-served
exclusively by UP/SP. We are therefore confident that the merger
will not cause competitive harms in ldah/). The BNSF PRA, we
realize, may cause indirect harms to those ldaho shippers now
rail-served exclusively by UP; but such indirect harms (in
essence, the creation of new competitive options for phippers row
rail-served exclusively by BNSF but not for shippers ‘now
rail-served exclusively by UP) are not among the kinds of
competitive harms that our conditioning power is intended to
alleviate. We will therefore deny IBC/IWC's conditions #1 and 92
(condition #1 would require approval of the MRL application and
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related relief; condition #2 would require that BNSF be granted
access to shippers nov rail-served exclusively by UP). We will
alro deny IBC/IWC's condition #3 (long-term oversight vis-a-vis
captive shippers an¢ UP/SP grain movements). The problems that
condition #3 are :intended to remedy (in essence, the problems of
shippers now captive to UP) are not merger-reiated; neither the
merger nor the BNSF agreement in general nor the BNSF PRA in
particular will deprive any shipper of comper.itive options
available to that shipper today.

Nevada. We will deny PSCN‘s conditions #1 and #3; these
"open access" conditions provide a soluticn either to a problem
that does not exist (because the conditions we have imposed will
adequately preserve the rail competition that exists today in
Nevada) or to a problem that is not a consequence of the merger
(because these conditions would create new rail competition far
beyond that which exists today). We will deny PSCN’s condition
#2; the compensation arrangements provided for in the BNSF
agreement will allow for sufficient competition. We will deny
PSCN's condition #4a; providing timely responses to inguiries
might be a good business practice, but it has no connection to

the merger.

With respect to PSCN's conditions #4b and #5, and also with
respect tc the concerns raised by Renc, Fe:nley, and
Winnemuicca/Humboldt, we will impose the following env.ronmental
mitigaticn conditions indicated in Appendix G: mitigation
ccnditions #3, #4, #S5, 47, #8, #12, #15, #16, #17, %18, and #22.

o - We note, with respect to Ka/DOT's condition #1,
that UF has represented that it may lease, but does not intend to
se_l, the Pueblo line, and that, if either a lease or a sale :is
ccnsidered, it will work with Xansas to ensure quality service.

UP/SF-230 at 273.

We will deny Ka/DOT's condition #2. Post-merger, Wichita
w..l benef.: from vigorous competition between UP/SP and BNSF.

Wiih respect to Ka/DOT's condition #3, and also with respec:
the concerns raised by Sedgwick/Wichita, we will impose the
-iowing environmental mitigation conditions indicated in
endix G: mitigation conditions #18 and #23.

With respect tc the concerns raised by Abilene, we will
-mpose the fcllowing environmental mitigation conditions
incicated in Appendix G: tigation condition #186.

: . We will deny Mn/DOT's conditions #1,
£2, and #3; the problems these conditions serx to solve are not
merger-related. Ve will deny Mn/DOT's cond.tion #4; we believe
that the conditions we have impos=2 (. “:i.n will strengthen, to
some extent, the BNSF trackage rights) will adequately preserve
the rail competition that exists today in the South Central/sp
East region and in the Central Corridor, and throughout the West.
We will also deny Mn/DOT's condition #5; the applicable law
"already provides numerous protections regarding abandonments and
iine sales,” BN/SF, slip op. at 101; and cendition #S, insofar as
it relates to labor protection, implicates a matter better dealt
with under the labor protective conditions imposed in this
roceeding.

Washingron . . We think it appropriate to'note that
the oversignt condition we have imposed is akin to the conditieon

scught by Wa/DOT.




Finance Docket No. 32760

Ltah. we will deny the conditions rought by Governor
lLeavitt. Condition #1 (a reducticn in the BNSF trackage rights
fees) is unnecessary:; we believe that the compensation
arrangements provided for in the BNSF agieement will allow for
sufficient competition. Condition #2 (in essence, that UP/SP
rates in Utah be linked tc rates in “comp titive® markets) s
likewise unnecessary because the merger will not reduce
competitive options for any Utah shipper; and condition #2 is
overbroad and not merger-related insofar as it is intended to
apply to shippers now rail-served exclusively either by UP or by
SP. Condition #3 (establish oversight for at least 15 years)
favisions an oversight regime lasting far longer than we hope
«“ill be necessary.

Cfadexal Pazcies. ,
\C8. We are denying, for

reasons provided elsewhere in this decision, DOJ's conditions #1
and #2 (South Central/SP East and Central Corridoer divestitures,
respectively!. We are alsc denying DOJ’'s condition #3 that we
require applicants to divest sufficient lines to preserve a third
independent competitor between Los Angeles and the eastern
gateways. particularly Chicago. Applicants and DOJ agree that
the largest 3-20-2 tratfic flow is Los Angeles-Chicage intermodal
traffic. DOJ's numbers confirm that BNSF's premium gervice
currently dominates these movements. BNSF's share of intermodal
ra:l traffic in this corrider i1s over 50%. We believe
azplicants’ plan to assigr most expedited, service sensitive
iniermodal and automotive traffic te SP's Tucumecari Line and most
slower manifest traffic to UP's Central ~=rrider Line will
provide more effective competition to BNSF for all traffic moving
between Los Angeles and the St. Louis and Chicago gateways.
Shippers and numerocus other affected California parties agree.
Femarkably, DOJ, aloie among the majer parties, has concluded
trnat competitive harm to this traffic is so significant that it
car only pe cured by divestiture of cne of applicants’ Los
Angeles to Chicago routings. We strongly disagree.

14/ 0% = l2G. DOT seeks: in
the Scuth Central/SP East Tegion, a divestiture; and, in the
Centra. Ceorridor, either a strengthening of the BNSF trackage
rignis (DOT'r preferred condition) or a divestiture (DOT's back-
uUp condition). With respect to the South Central/SP East regaion,
we are denying, for reasons provided elsewhere in this decisaion,
OCT's divestiture condition. With respect to the Central
Cerridor, we are conditioning the merger by strengthening the
BNSF trackage rights much in the fashion that DOT has suggested:
we are preserving build-in/build-out and transloading options
along the entire stretch of trackage rights without time limit;
we are requiring UP/SP to open its contracts with shippers at all
2-to-1 poants to allow BNSF access to S0t of the volume; and we
are establishing an oversight procedure that, if future events
require, may result in a divestiture or a transfer of trackage
rights to another railroad, as necessary.

DOD’e concerns are
limited tc the 2-to-1 impact at fave installations: Red River
Asmy Depot and Lone Star Army Ammunition Plaat, both at Defense,
TX. Sierra Army Depot, at Herlong, CA; Sharpe Army Depot, at
Lyoth, CA; and Defense Depot Tracy, at Lathrop, CA. With respect
to Red River Army Depot and Lone Star Asmy Ammunition Plant, we
note: that Defense, TX, 1s listed as a 2-to-1 point An Section
8. of the BNSF agreement (the omnibus clause); and that
applicants have indicated that BNSF traffic moving from/to these
two facilities will be moved by UP/SP between Defense and
Texarkana. UP/SP-230 at 136. With respect to Sierra Army Depot,
we note: that applicants have represented that this facility is
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covered by Section 8i ©f the BNSF agreemen: (the omnibus
clause) ;*° and that applicants have indicated that BNSF plans

LO serve Herleng via trackage rights, directly picking up and
Setting out Herlong traffic as an adjunet te its Oakland-Denver
cperations. UP/SP-230 at 136. With Tespect to Sharpe Army Depo:
and Defense Depot Tracy, we note that Lyoth and Lathrop,
respectively, are listed in Section Bi of the BNSF agreemen: (the
omnibus clause) as amendasd by Section 6a of the second
supplemental agreemen: dated June 27, 1996.

ABANDONMENTS AND DISCONTINUANCES. As indicated earlier,
applicants seek authorizatien to abandon, or to abanden and to
discontinue operations over, 17 line segments that total
approximately 584 miles. MPRR seeks te abandon 122.4 miles :in
Colorado, 40.24 miles in Kansas, 28.7 miles in Arkansas, 6.5
miles in Louisiana, and 7.5 miles in Texas. UPRR seeks to
abandon 67.98 miles in Illineis, 12 miles in Utah, and 10.08
miles in Californmia. SPT seeks to abandon 178.1 miles in
Celorado, 85.5 miles in California, and 23.03 miles in Texas.

Public notice was properly given and, in Decision No. s,
served December 27, 1995, the ICC accepted the abandonment
requests for consideration and adopted a procedural schedule in
this proceeding.?*’ Because the abandonment proposals were
conditioned on consummation of the merger, the ICC stated in
Decision Ne. § that the abandonment requests would e processed
47 accordance with the overall merger procedural schuvdule rather
thar tne deaclines established in section 10904 and ir our

regulations. Decision No. 9, slip op. at 9-10; ase MKZ.
4 1.C.C.2d at 486 n.73. The records are complete and we will now

-

consider the merits of each Proposal under the applicable
standards. LlLaber and environmental cconditions are discussed

elsewhere in the decis:en.

Applicants contend that the lines sough: to be abandoned are
presently used primarily (in a few instances, exclusively) for
cverhead craffic, and applicants insist, with respect to each
line, that this overheac traffic will be rerouted by a commonly
contrclled UP/SP. Applicants add that the local traffic
generated by these lines is minimal {in a few instances, non-
eéxistent), and they maintain that these lines simply canno: be
Sustained by the limited amounts of local craffic they generate.

As described below, we will Publish all seven nctices of
exempiion, grant all four requests for discontinuance, and grant
five of six abandenmen: titicns and three of four abandonment
applications. We are denying the petition and applicataen
relating to the abandonment of the Te
Teasons stated earlier in our discussion of conditions imposed
directed to the Central Corridor and as set forth in our

3° Herlong was listed as a 2-te-1 point in Section 8i of
the BNSF agreement dated Sept. 25, 1995, but is not listed as a
2-to-1 point in Sectiorn 8i, as amended by Sectien 6c of the
supplemental agreement dated Nov. 18, 1955, and as further
amended by Section 6a of the second supplemental agreement dated
June 27, 1996. We expect, however, that applicants will adhere
to their representation that Sierra Army Depot is covered by

Section 8i. g
3 To the extent necessary, these abandonment proceedings

are deemed tc be investigations under 49 U.S.C. 10904 and ¢S5 CFR
1152, or exempt:on proceedings under 49 U.S.C. 10505 and 49 CFR

1121 or 1152, as applicable.
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.

following discussion of specific abandonment authority being
sought by applicants.

Notices of Exemption. XAs noted, applicants have filed seven
abandonment notices of exemp.ion’’ under 49 CFR 1152 Subpart F.
The notices seek to invoke the 2-year out-of-service class
exemption codified at 49 CFR 1152.50, pursuant to which an
abandonment or discontinuance of service or trackage rights is
exempt 1f{ the carrier certifies th:e no local traffic has moved
over the line for at least 2 years :nat any overhead traffic on
-nhe line can be rerouted over sther lines, and that no formal
complaint filed by a user of rail service on the line (or a state
cr local governmment entity acting on behalf of such user)
regarding cessation of service over the line either is pending
with the Board or any U.S. District Court or has been decided in
favor of the complaiiant within the 2-year peried.

No individual findings under 4% U.S.C. 10505 are necessary
as to these seven no.ices because these lines fall within the
class of lines exemrted by 49 CFR 1152 Sucpart F. According to
applicants, there has been no local traffic on the lines for 2
years and any overhead traffic on the line can be rerouted over

ocher lines.

Only one of the notices, Docket No. AB-3 (Sub-No. 132X), has
received any protests. The Harvey County Board of Commissicners,
the HCIDC, and Rep. Boston submitted comments in opposition,
alleging that the abandonment of the Whitewater-Newton line in
Kansas will have adverse economic consequences. Protestants did
not contradict MPRR's contention that the line has had no local
traffic for 2 years and that the line in all othor respects
gualifies for the class exemption. Nor did they address the
revocation criteria in section 1050S.

These exempticns will be effective or September 11, 1996
(unless stayed pencding reconsideration). Petitions to stay and
formal expressions of intent to file an offer of financial
assistance under 45 CFR 1152.27(c) (2) must be filed by August 22,
199€, and petitions to reopen must be filed by Septenber 3, 199¢.
Because the notices were previcusly conditioned on the merger,

nizh has now been approved, we will, consistent with our
regulations, publish notice in the Esderal .

Petitions for Exemption. As noted, applicants have filed
six abandonment petitions for exemption.’*’ Qur cdenial of the

3 MPRR has filed two notices of exemption: Docket Nos.
AB-3 (Sub-No. 132X) (Newton-Whitewater, KS); and AB-3
(Sub-No. 134X) (Troupe-Whitehouse, TX). UPRR has filed four
notices of eremption: Docket Nos. AB-33 (Sub-Nc. 93X) (Whittier
Junction-Colima Junction, CA), AB-32 (Sub-No. 94X) (Magnolia
Tower-Melrose, CA); AB-}3 (Sub-No. 97X) (DeCamp-Edwardsville,
IL); and AB-33 (Sub-Nc. 99X) (little Mountain Junctior-Little
Mountain, UT). SPT has filed one notice of exemption: Docket
No. AB-12 (Sub-No. 187X) (Seabrook-San lLeon, TX).

3 MPRR has filed two abandonment peticions: Docket No.
AB-3 (Sub-No. 129X) (Gurdon-Camden. AR); and Docket No. AB-3
(Sub-Neo. 133X) (lowa Junction-Manchester, LA). SPT has filed
three abandonment petitions: Docket No. AB-.l2 (Sud-No. 189X)
{Sage-Leadville, CO) and Docket No. AB-8 (Su»-No. 36%) (related
discontinuance); Docket No. AB-12 (Sub-No. 184X) (Wendel-Alturas,
CA); and Docket No. AB-12 (Sub-No. 185X) (Suman-Bryan (Benchley),
TX). UPRR has filed one abandonment petition: Docket Nc. AB-33
(Sub-No. 58X) (Edwardsville-Madison, IL).
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petition in Docket No. AB-12 (Sub-No. 189X) will be addressed in
our discussicn with the abandonment application below regarding
the Tennessee Pass Line. We will grant the other five
abandonment petitions £7r exemptions.

Under 49 U.S.C. 10903-04, a rail line may not be abandoned
without prior approval. Under 4% U.S.C. 108085, however, we must
exempt a transaction from regulation when we find that:

(1) application of the gtatutery abandonment provisions is not
necessary to carry out the rail transportation policy of

49 U.5.C. 1010la; and (2) either (a) the particular abandonment
or discontinuance is of limited scope, or (b) the application of
the statutory abandenment provisions is not needed to protect
shippers from the abuse of market power.

Detailed scrutiny is not necessary to carry out the rail
transportaiion pelicy. By minimizing the administrative expense
of £iling abandonment applications, these exemptions will
expedite regulatory decisions and reiuce regulatory barriers to
exit. 49 U.S.C. 10101a(2) and (7). By allowing applicants to
avoid the expense of retaining and mainctaining lines that
gencrate little or no traffic and to apply their assets more
productively elsewhere on the system, these exemptions will
fcster sound economic conditions and encourage efficient
management. 49 U.S.C. 10101a(3), (S), and (10). Other aspec:ts
cf the rail transportation policy are not affected adversely.

Regulation is not necessary to protect shippers from an
abuse of market power because all overhead traffic will be
rercuted, and recurring traffic will have viable alternative
tTansportaticn options available. Only one of these proceedings,
Docket No. AB-3 (Sub-No. 129X), received a protest, which was
£iled by a shipper wno had made only one shipment in the last S

years, and whc, applicants contend, has a transportacion
alternative available to it.?* No shippers are cpposing the
cther abandonment petitions.?**

Given our findings regarding the probable effect of the
transacticns on market pcwer. we need nct determine whether the
cransac:iions are of limited scope. Neverthiless, we note that
fcur of these five proposed abandonments invelve Tail lines
ranging from 8.5 miles to 28.7 miles in a single state with

3¢ The Reader Railroad, a noncommon carrier tourist
railroad, cbjected to the abandonment. According to applicants,
however, it has made only one shipment (a steam locomotive on 2
flatcar) in the last S years; and this is the only local traffic
that moved on the line. Applicants submit that such occasional
movements of railroad egquipment can be handled by *lowboy*
trucks.

% In Docket No. AB-12 (Suk-No. 18S5X), the City of College
Station raised concerns about negative impacts the proposed
abandcnment could have on nourthwestern Brazos County and the City
of Bryan. 1Its opposition focuses only on general allegations of

possible harm to the local area.

In Docket No. AB-12 (Sub-No. 184X), CPUC, Or/DOT. Lassen,
Susanville, Modoc, and Alturas oppose the proposed sbanionment of
the Modoc Line. As applicants point out, however, no shippers
that use this line to originate or terminate traffic’have opposed
the abandonment. Also. applicants are not proposing to absndon
in Alturas (the abandonment limit is about 10 miles souinh of the
area) and the concerns abcut the Sierra Army Depot at Herlong are
unicunded because Herlong is not within the abandonment limits.
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little local traffic and the fifth one involves 85.5 miles cf
Tail line in a single stzte with no recurring local traffic.

These exemptions will be effective on September 11, 1996
(unless stayed pending reconsideration). Petitions te stay and
formal expressions of intent to file an offer of financial
assistance under 49 CFR 1152.27(e) (2) must be filed by August 22,
1996, and petitions to Tecpen must be fiied by September 3, 1996.

Applications. Four formal abandonment applications have
been filed to become effective centin?cnt upon approval of the
merger. Three have been filed by UP*** and one has been filed
by SP.?’ Our denial of the applicatien in Docket No. AB-12
(Sub-No. 188) will be discussed in the Tennessee Pass Line
section, below. We will grant the cther three abandonment
applications, each of which has received some form of opposition.

The statutory standard governing an abandonment, under
49 U.S.C. 10903, is whether the Present or future public
convenience and necessity require or permit the proposed
abandonment. If the abandcnmen: is unopposed, 49 U.S.C. 10904 (b)
Tequires that we make an affirmative finding and issue a
cerzificate permitting the abandonment. Otherwise, we must weigh
the potenzial harm to atfected shippers and communities against
the present and future burden that continued operation could
iMpose on the railroad and on interstate commerce.
Solied States, 271 U.S. 183 (1926). Essentially, this involves a
Suest.on of whether, and to what degree, the shippers will be
harmed :f rail service is no longe: available. For an
abandonmen: application to be denied, protestants must show that
the harm tc shippers and communities outweighs the demonscrated

harm to applicants aad interstate commerce by continued operation
cf the line. i1 SC. 724 F.2d 668,

as. v, _I2C
;z;;:_;:;;;z;g_‘n_n.n;, 735 F.2d 1059 (ath Cir. 1984).

In determining whether to grant or deny an abandonment
applicaticn, we consider a number of factors, including operating
Preiit or loss, cther costs the carrier may experience (including
SFporiunity/economic cost), and the effect on shippers and
communities. No one factor is conclusive. g4,

Hupe- e 14 - 1n Docket No. AB-3 (Sub-No.
131, MPRR seeks by application to abandon its 31.25-mile Hope-
Eridgeper: Line. In the embraced Docket No. AB-§ (Sub-No. 37),
ORGW seeks tc discontinue its trackage rights operations over the
-ine. We will grant the abandonment and the discontinuance. We
will 1ssue a certificate of interam trail use if no offer of
financial assistance is timely made.

Train operations. Prior te Octcrer 16, 1995, the Hope-
Tidgeport Line had local train service, including three Cycles
(81X one-way trips) per week. The train originated at Herirgton,

* MPRR and DRGW filed two applications to abanden and
éiscontinue service, respectively, in Docket No. AB-2 (Sub-No.
130/ (Towner-NA Junction, CO) and Docket No. AB-8 (Sub-No. 38)
(related discontinuance); and Docket Nc. AB-3 (Sub-No. 131)
(Hope-Bridgeport, KS) and Docket No. AB-8 (Sub-No. 37) (related
discontinuance). UPRR filed an abandonment application in Docket
No. AB-33 (Sub-No. 96) (Borr-Girard, 1IL). g

M’ SPT and DRGW filed an application te abandon and
discontinue service, respectively, in Docket No. AB-12 (Sub-No.
188) (Malta-Cafion City, CO) and Docke: No. AB-8 (Sub-No. 39)
(related discontinuance).
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KS, operared cver the subject line to Hoisington, KS, and
returned to Yerington the foilowing day. Effective October 16,
1995, MPIR replaced this operation with a local train assignment
cperating chree cycles a week from Hoisington to Bridgeport to
Salina ard return, with Bridgepor:-Hope side tTips as required.

in accordance with a waiver granted in Decision No. 3,
served on September 5, 1995, applicants zrovided information
relating only to local train service by MPRR. DRGW does not
originate or terminate traffic on the line. Farm products are
the principal commodities shipped over the line. For the three
significant shippers/receivers on the subject line, 77 carloads
were shipped in 1993 and 220 carloads in 1994. For the most
current partial year available (January 1, 1995, through June 30,
1995), a total of only five carloads were shipped. Applicants’
projected forecast year traffic of 190 carloads :is not

challenged.

Revenue and cost data. As shown in the following table,
applicants estimate that, for the forecast year November 31, 1995,
through October 31, 1996, local traffic on the line will generate
avoidable losses that can be avoided by abandonment and cessazion
of operations. Applicants’ revenue and COSt estimates, including
Teturn on value, are not contested. We summarize them as

follows:
(Forecast Year)

Tetal Revenue $187,384

Tctal On-Branch Costs $219,915%
Total Cff-Branch Costs a0l 495
Total Avoidable Costs
Avoidable Loss, Excluding

Return on Value
Return on Value
Avcidable Loss, Including

Return on Value

Revenues. Total revenues for the forecas: year are
Projected te be $187,384. This is based or the movemen:z of 190

car.icaas.

Avoidable Costs. Applicants’ revenue and cost estimates are
based con a service frequency averaging one cycle per week. Total
en-branch costs are estimated to be §219,915, consisting
primarily of Mmaintenance-of-way aud structure costs of $185,890.
With respect to track maintenance COsts, applicants estimate a
normalized annual expenditure ¢ §5,950 per main track mile to
maintain the track at Feders. Railroad Adminigtration (FRA)
class 1 standards, excluding maintenance costs associated with

overhead traffic.

Opportunity Costs. Return on value is the opportunity cost
©f the resources committed by the railroad to provide sevice
over the line subject toc abandeonment. Opportunity costs are
estimated to be $581,921, computed by multiplying the average
rail pre-tax cost of capital rate for 199¢ of 18.3% by the
valuation of road property ($3,044,544) dedicated to the train
operations conducted over the line and adjusting for a heold. ~g

lcss of $24,769.% i

.

3¢ A restatement of these numbers to take into account the

Board’'s 1995 cost of capital determination, which results in a
(continued...)
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Projected Losses. Applicants project an avoidable loss,
excluding OPpPOrtunity costs, of $143,026. Including opporzunity
costs, losses are projected to be approximately $700,000 in the
forecast year.

Alternative transportation. Applicants indicate that there
is adequate alternative rail and mMOLOr transportation available
to shippers after abandonment. There are other BNSF and UP/SP
lines in the area. According to applicants, the Principal
shipper on the line, Agri-Producers, indicated in its discovery
responses that the trucking companies it has used are too
numercus to list.

Shipper and community interests. Applicants contend that
this line is an insignificant part of the transportation network
in the area. According to applicants, wheat is the only
agricultural commodity produced in the area that moves on the
line, and only about 4% or 5% of the area‘s wheat is transported
or this line. The line’'s principal shipper, Agri-Producers,
£iled a notice of intent to Participate without expressing a
pPosition on the abandonment, and it filed no evidence. The other
shipper on the line, North Central Kaasas Coop, did not file an
individual statement, but it is a member of the Mountain-Plains
Communities and Shippers Coalition which OpPposes the abandonment.
Orly one indivicial, Mr. Schwarz, alleges that crops would no
ionger be shipped by rail from his local elevator but would be
moved at higher costs by motor carriers.

Discuss:ion and conclusiens. The applicable criteria weigh
heavily in favor of abandonmen: and discintinuance. The line is
unprecfitable and is incurring sudstantial opportunity costs.
There :s an allegation of increased shipping costs, but shippers

are using truck transport now, Suggesting it is economical. Zven
if{ shippers incur sone inconvenience and added expense, that by
itself would pe insufficient to Outweigh the detriment to the
Public interest of uneconomic and excess facilities. We find
that, cn balance, the burden of operating this unprofitable line
cuiweighs any inconvenience and the unspecified additional
expense o shippers for using alternative transportation.

iwner- 24 ded - 1In Docket Ne. AB-3
Suo-Nc. 130), MPRR seeks to abandon its 122.4-mile Towner-
NA Junciion Line. 1In the embraced Docket No. AB-8 (Sub-Nc. 3e),
ORGW seeks to discontinue its overhead trackage rights operaticns
over the line. As noted earlier, this abandonment generated
intense opposition, although relatively few of the cpponents,
applicants point out, are shippers who actually use the line. We
w.il grant the abandonment and the discontinuance. We will issue
a certificate of interim trail use if no cffer of financial
acsistance is timely made.

Train operations. For the past 2 years, local train
service on the Towner-NA Junction Line has consisted of local
trains operating three cycles (six one-way trips) per week. The
trains originated at Pueblo, operated over the subject line to
Horace, KS, and returned to Pueblo the following day. Local
Service trains are operated with one locomotive, a practice
applicants anticipate will centinue. in accordance with Decision
No. 3, applicants provided the Tevenue and cost information in
the application relating only to local train service by MPRR.
DRGW does not originate or terminate traffic on the {inc.

(.. .continued)
pre-tax cost cf capital of 17.5%, produces a return on value of
$557,564.
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Wheat and barley are the praincipal commodities shipped over
the line. The total carloads shipped, for the five shippers on
the subject line, in 1993 and 1994 were 164 and 142 carloads,
Tespectively. For the most current piartial year available
(January 1, 1995, through June 30, 1995), a total of enly 30
carloads of wheat were shipped by MPRR. Applicants’ projected
forecast year traffic is 238 cars.

Revenue and cost data. As shown in the following table,
applicants estimate that for the forecast year November 1, 1995,
through October 31, 1996, local traffic on the line will generate
avoicable losses that can be avoided by abandonment and cessation
of operations. Applicants’ cost estimates, including return on
value, are not contested. We summarize them as follows:

(Forecas: Year)

Total Revenue $237,67¢

Total On-Branch Costs §522,012
Total Off-Branch Costs ——l D68
Total Avoidable Ceosts
Aveidable Loss, Excluding

Return on Value
Retuzrn en Value
Avcidable Loss, Including

Return on Value

Revenues. 7Total revenues for the forecast year are
Projected at $237,67¢ based on the movement of 238 cars.
Protestants argue that there 15 a much higher demand for local
Services than current traffic indicates. Citing a Colorade
Department of Transportation study, protestants aver that
petential traffic on the line could exceed 4,000 cars per year

compared to the 238 cars projected. Absent specific commitments
from other shippers for traffic over the line, we believe the
higher 4,000 car estimate to be Speculative. Applicants’ revenue
estimate is reasonable, and we have no basis on which to restate

Avoidable Costs. Applicants’ cost estimates are based on a
service frequency averaging one Cycle per week. Total on-branch
COSts are estimated te De §922,012, consisting primarily of
maintenance-of-way and structure costs of $613,650 and property
taxes of 5195,578. Because the line is classified at a level
higner than FRA class 1, the line reguires no rehabilitation.

Oppertunity Costs. Opportunity costs are estimated to be
5,867,795, computed by multiplying the average rail pre-tax cost
of capital rate for 1994 of 18.3% by the valuation of road
Property ($10,177,042) dedicated to the train operations
corducted over the line and adjusting for a holding loss of
$5,396.7" The greater purt of the Property value committed to
the operation of the line is the net salvage value of track
Structure, which is estimated to be $9,811,169. Land is valued

at $450,95S.

Projected Losses. Applicants Project an avoidable loss,
excluding return on value, of $87.1,404. Including return on

'
.

' A restatement of these numbers to take inte account the
Board's 199: cost of capitil determiracion, which results in a
pre-tax cost of capital of 17.5%, produces an OpPpPortunity cost of
$.,786,37s8.
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value, losses are projected to be approximately $2.6 million in
the forecast year. :

Alternative ‘ransportation. Applicants indicate thas there
is adequate alternative rail and MOtor transportation available
to shippers after abandonment. An alternate UP line (the
"Yansas-Pacific" line) runs parallel to this line to the north.
Running parallel to the line to the south is the BNSF line
through Prowers County. According to applicants, shippers who
Tesponded to disfcovery requests indicated that the motor carriers
they were using were too numercus to list.

Shipper and community inteyests. As described previously,
this application was vigorously opposed by shippers, individuals,
and communities. Opponents argue that th: absndonment of tne
line would have a devastating economic effect based on lost rail
fervice and lost tax revenues.

Applicants argue, preliminarily, that the concerns of
shipper and community interests have been addressed in a:
agre:ment between the State of Colorade and UP. As we have noted
earl.er, a lecter of intent was signed by Governer Roy Romer of
Celecrade and Richard K. Davidson, Chairman of UP, in which UP
agreed to gerve active shippers on both the Tennessee Pass and
Towner-NA Junction Lines for at least 6 months after the merger,

nd, in any case, until improvements described in the Operating
Flan are completed eon UP's "KP" line east ¢f Denver to aveid
congestion on the Meffat Tunnel line. Rail lines will be left in
place for at least a year after the merger while other rail
Options are explored. This schedule can be modified by mutual
agrezment between Colorado and UP. Fer a4 year after merger, UP
will sell the rouze to a rew entity at net liquidation value if a
viaple rail opiion cavelaops.

Applicants also argue that the abandonment will have litcle
impact on shippers served by the line. They contend that most of
the elevators menticned in the sudbmissions by farmers are net on
the line, and, :in any even:t, abandonment will cause no elevater
T2 cleose.

Applicants contend that there will be only a.0.75% increase
i heavy truck traffic. Finally, applicants argue that most of
the tax revenue losses are not tax Savings to UP because UP will
be reallocating tax payments to other Colorade counties and other
states. In any event, the ICC has held that the loss of taxes
otherwise collectible from a line Proposed for abandonment has no
bearing £a the public need for the line. See :

mmu. Docket No. AB-6 (Sub-No. 175) (2CC served

July 30, 1984).

Discussion and conclusions. The line is incurring
substantial losses and OPpPOrtunity costs. We conclude that the
T8 and communities resulting from the abandonment

by the burden imposed on MPRR and DRGW and on
interstate commerce by the financial losses that would result it
the carciers were Tequired to continue to Operate this line.
Given the magnitude of these losses, we conclude that the line is
a burden on interstate commerce, and we will grant the
abandonment.

-Ga : 444iDQis) . In Docket No. AB-3% (Sub-No.
S€), UPRR seeks to abandon its J8.4-mile Barr-Girard Line. As
noted, protestants Tequest that this abandonment be denied in its
entirety, or, in the alternative, that the abandonment be denied
as to the 26.7-mile Barr-Compro segment. According to
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protestants, by using the Barr-Compre segment a carrier cculd
obtain 100% of the traffic and revenues on the Barr-Girard Line
while maintaining and operating only about 70% of the line. We
will deny SPBC's aiternative request for a partial abandonment,

- and we will grant applicants’ abandonment application. We will
impose the requested 180-day public use condition. We will issue
a certificate of interim trail use if no offer of financial
assistance 1s timely made.

Train operations. The Barr-Girard Line is part of the
former CNW's roucte from Chicage to St. Louis. As a result of the
UP/CNW consolidation and the UP/SP conscolidation, the merged
system will have three Chicago-St. Louis through routes. As
noted, the proposed abandonment results from a decision to
reroute all Chicago-St. Louis traffic from the former CNW route
tc an allegedly superior UP/SP north-south route. Onee this
through traffic is rercuted, applicants believe that continued
cperation of the Barr-Girard Line for only local traffic would be
uneconomizal. Rerouting will be effected by exiting at Barr and
operac.ng under a trackage rights agreement over the I&M line
£rom Barr to Springfield, then operating over the SP line from
Sprangfield to St. Louis.

lLeccal train service on the Barr-Girard Line over the past
2 years has been provided by through trains operating daily in
both directions. Due tc the very low volume of local traffic
generated by the line, applicants believe a service frequency cf
one cycle per week would be adequate if the line were operated
solely for local traffic. 1In accordance with Decision No. - 1
appl:icants provided the revenue and cost information in the
applicat:icn relating only to local train service by UPRR.

A joint protest by Springfield Plastic, Inc. (SpPl) and
Brand: Consolidated, Inc. (BCI) (again, collectively, SPBC)
ccntests applicants’ forecast year traffic estimates. Applicants
claim that forecast year traffic will be the same as 1994 traff:c
on the line: 40 carloads cof polyethylene received by SpPl and
3 carliocads of anhydrous ammonia received by Brandt. SpPl claims
forecast year traffic will amoun: to 46 carlcads, and BCI! submits
that traffic will amount to 7 carloads. 1In applicants’ rebuttal
Statement, UP revises its forecast to accept BCI's claim of
7 carloads, but UP maintains its projection of 40 carloads for
SpFl. SpPl states that 18 carloads have beer received in the
first 4 months of the forecast year for an average of 4 carloads
per month.- Applying that average tc the final & months of the
forecast year, skipping a month to account for an inventory
busldup, SpPl adds an additional pProjected 28 carloads to the 18
already received to arrive at 46 carlcads. UP contends that
inventory buildup periods are fcllowed by downturns in activity
that are more substantial than calculated by SpPl. UP examined
SpPl’'s traffic statistics for the period 1994 through February
1996 to determine if there were other 7-menth periods in which
waybilled traffic totaled at least 28 cars (the amount projected
by SpPl). For each of the 8-month periods following those
examined, waybillings totaled just 20 cars. Therefore UP added
the projected 20 cariocads to the 18 already received to arrive at
38. substantiating their original projection of 40 carloads for
SFPl. We accept UP's analysis because it more accurately
reflects actual carload volume in the recent past.

Revenue and cost data. The following table reflects
cperations over the Barr-Compro segment, the scenario most
favorable to protestants. Applicants’ estimates are shown in the
first column of figures. Our restatement, based on arguments
raised by protestants, is shown in the second column of figures.
Applicants estimate tnat for the forecast year November 1, 1995,

2% .
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through October 31, 1996, local traffic on the subject line will
gene:rate loses which can be avoided by abandcnment and cessation
of operations. Applicants’ cost estimates are based on a service
frequency of only 40 cycles per year from South Pekin-Compro and
return, producing total revenues for the forecast year of
$180.074. Total avoidable costs are estimated at $289,076
(including off-branch costs of $50,446). Total return on value
1s estimated at S$803,300.

Applicants’ STB's
Estimates for Restated

Total Revenue $180,074 $§191,676
Total On-Branch Costs $238,630 $170,078
Tetal Qff-Branch Costs ——l.446 54,799
Total Avoidable Costs 288,076
Avoidable Loss, Excluding

Return on Value 109,002
Return on Value
Avocidakle Loss, Including

Return on Value

As discussed below, applicants’ estimates of revenues and
costs for the forecast year require restatement in light of
arguments raised by protestants.

Revenues. Protestants claim that total SpPl revenues, rased
cn 95-tonm minimum rates, were understated for the forecast year
by 52,040. Applicants agree with protestants bu: believe, on

further analysis, that the understatement in revenue is $2,358.

For the additional traffic (10 carloads--¢ for SpPl and 4
for BCl) that protestants estimate will be moved over the line,
Frotestants calculate additicnal revenues of $42,270, based on
average revenues per car of $4,.227. As indicated above, we do
not accept the additional 6 carloads for SpPl, and believe
applicants’ 40 carload figure is appropriate. While accepting
the additicnal 4 carloads for BCI, applicants contend that, by
using an average for both commodities instead of an average for
each commodity, protestants’ per-car revenues are erronecusly
high. Applicants’ analysis represents a more refined approach
tnan SpPl-BCl's use of broad averages. Applicants have developed
a rate for fertilizer shipped for BCI! from Lawrence, KS, of
$25.63/ton. Applying the additional traffic of four BCl carloads
at $29.63/ton, applicants computed additional revenues of $9,244.
We agree with applicants’ analysis of the additional revenues.
The forecast year revenues would then be $191,676 ($S180,074
original estimate <« $9,244 additional revenues from increased
traffic « $2,358 adjustment for SpPl traffic based on 95-ton
minimum rates), as reflected in the second column of figures in
the above table.

Avoidable Costs. Applicants’ cost estimates are based on a
service frequency averaging 40 cycles per year. Total on-branch
costs are estimated to be $238,630, comsisting primarily of
maintenance-of-way and structure costs of $202,58: and
transportation costs of $30,192. Protestants argue that
transportation costs have been overstated because of an incorrect
agsumption by applicants that UPRR will operate the spbject line
at the FRA class 1 speed limit of 10 mph. Protestants contend
that the appropriate speed is that permitted for FRA class 3
track (40 mphi. Applicants have presented nc evidence that the
subj)ect line cannot be operated at the higher speed. It is also
unreascnable to assume that the crews would be required to
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operate ar less than optimum cperating speeds. We agree with
protestants At the higher speed, locomotive hours of operation
would decrease from 228 hours to 72 locomotive hours. This would
decrease transportation costs by §5,794, maintenance costs by
S$75C, and return on investment (ROI) expense for locomotives by
$2,088.

With respect to track maintenance costs, applicants’
estimate of $202,581 is comprised of $119,936 for nonprogram
maintenance for the Barr-Compro segment, $69,263 for program
maintenance for the Barr-Compro segment, and $13,382 for
nonprogram maintenance on the Compro-Girard segment. Protestants
argue that the Compro-Girard maintenance ($13,382) should be
eliminated because that segment would be abandoned even if
abandonment of the Barr-Compro segment were denied. Also, the
protestants contend the Barr-Compro Program maintenance ($69,263)
should be eliminated since the line is now classiiied at the FRA
class 3 level and should be allowed to evolve to FRA class 1 by
eliminating maintenance. The nonprogram maintenance costs of
$119,936 are not contested and appear to be reasonable. We agree
with protestants that the Compro-Girard nonprogram maintenance
(§13,382) should be eliminated. In their rebuttal statement,
applizints contend that UPRR would incur an absolute minimum of
$22,722 for program maintenance on the Barr-Compro segment
(versus applicants’ program maintenance estimate of $69,263). We
agree with applicants’ revised lower maintenance cost estimate.
Accerdingly, the revised ma.ntenance cost for the Barr-Compro
Secment would be $142,658 annually (S119,936 for nenprogram
maintenance and $22,722 for program maintenance). This would be
$5.343 per mile, which is reascnable for FRA class 1 track.
Because the line 1s classified at a level higher than FRA
class 1, the line requires no rehabilitation.

Protestants argue that trackage rights payments tc I&M
should be treated as an offset to avoidable costs because such
payments reduce the amount that would be saved as a result of the
abandcnment. Trackage Tights compensation to I&M, however,

cncerns the movement of rerouted overhead traffic, which is
irrelevant to our analysis. As we have discussed, in Decision
No. 3 we waived the filing of revenues and costs associated with
overhead traffic. Even if we were to consider the trackage
Tights paymen:t, for a complete analysis we would alsc have te
consider the revenues generated by the overhead traffic and other
COSts incurred in moving this traffic, such as fuel and crew
wages. In other words. the amount saved by abandonment might not
be reduced if both the revenues and COSts associated with
cvernead traffic and trackage Z.ghts were considered.

We have restated total avoidable costs to reflect the
adjustments to transportation costs and maintenance-of-way costs
discussed above. These adjustments reduce forecast year on-
branch avoidable costs from $238,630 to $§170,075. Off-branch
aveidable costs are increased to §54,790 for the forecast year to
reflect costs associated with the forecasted additional carloads.

Opportusity Costs. Opportunity costs are estimated by
applicants to be $803,300, computed by multiplying the average
rail pre-tax cost of capital rate for 1994 of 18.3% by the
valuation of road pProperty (54,155,986) dedicated to the train
Operations conducted over the line and adjusting for a holding
loss of $42,755.%%° The greater Part of the property value

#° Applicants used the ICC's 1994 cost cf capital because
it was the most current returr when the application was prepared.
(continued. . .)
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committed to the operation of the line is the net salvage value
of track structure, which UPRR estimates to be $2,761,100.
Another componen: is land, which applicants value at $1,490,000.
Below we discuss these two components.

Net salvage - Protestants argue that the net salvage value
of alnost $2 million for the Barr-Compro segment would be more
than offset by the $2.6 million cost UPRR would incur to upgrade
exisiing connections and C€rossings to allow implementation of
UPRR tiackage rights from Barr to Springfield as a result of the

y is offeet is not applied, SPBRC argues that net
salvage for the Barr-Compro segment should be calculated by
multiplying applicants’ net salvage value for the line by 0.6953
(26.7 miles from Barr to Compro « 368.4 miles from Barr to
Girard). We believe that costs associated with upgrading
existing connections should not be included in the net salvage
calculations because the through tratfic will be rerouted
regardless of whether the linc is abandoned. Moreover, if we
were to consider construction cos's for rerouting through
tiaffic, it would alsc be hecessary to consider the savings
achieved by rercuting. We agree with Protestants that net
salvage should be prorated to take inte account trat no
ma.ntenance 1s required for the line segment between Compro ard
Girard. The resulting restated net salvage for the Barr-Compro
line segmen: is $1,919,827 ($2.761,100 x 0.6953).

lLand value - Applicants estimate land value for the Barr-
Girard Line to be $1,490,000. Protestants argue that, because
UPRR did net furnish property deeds, it has failed to prove the
guality of its title. Furthermore, protestants say that, if land
value :s not set at zero, it should be prorated using mileage, as
was done for net salvage. Protestants failed to identify
specific deeds to whichk UPRR incorrectly claimed fee title or to
Provide alternative property values. Be-ause applicants’ acreage
calculaticons and unit values appear to be reascnable, we accept
applicants’ land value. Furthermore, we accept protestants’
method of prorating the Barr-Compro land value because applicants
did ne: provide a separate land value for that segment. The
Barr-Compro segment will be valued at §1,036,016 (S1,490,000 x
C.69853).

The sum of the restated ne: salvage value and land value is
net liguidation value ($z,355,843). Total valuation of property
is the sum of working cap:ital (§3,998), income tax consegquences
(negative $99,112) and ne: liquidation value. Based on this
tctal property valuation ($2,860,729), the nominal return on
value is $500,628 (computed by multiplying Property valuation by
the 1995 pre-tax cost of capital rate of 17.5%). This is
adjusted by a holding loss of $42,755 to produce a total retusn
on value shown in the second column of the table of $343,383.

Projected Losses. Applicants Project an avoidable loss,
excluding return on value, of $109,002. Including return on
value, l-sses are projected to be $912,302 in the forecast yvear.
A restatement of these numbers using the Board’'s 1995 cost of
capital determinaticn and changes resulting f£rom arguments raised
by protestants produces the following numbers: an avoidable
loss, excluding OpPPOrtulity costs, of $33,189 and losses,
including oppertunity costs, of §576,572 in the forecast year.

#0(...continued)
Since that time, the Board has made its 1995 cost of Sapital
determination.
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Alternative transportation. Protestants are located at
Compro. which, according to applicants, is about 6 miles from
Inters:ate 55, a major Chicago-Springfield-St. Louis truck route.
SpPl claims that, if the line were abandoned, it would incur at
least $100,000 in added freight and handling charges. BCI's cost
of receiving shipments would allegedly increase $10,000 per year
if the line were abandoned. Applicants respond that, if SpPl
used a rail-to-truck transfer operation in the S". lLouis area,
the additional cost would be $66,480, which is allegedly a very
small portion of the company’'s prof:ts. SpPl replies that the
increased costs would reduce SpPl's yearly profit by 3.8%, while
the line's claimed operating loss is less than 0.02% ef UP's net

income.

Shipper and community interests. Protestants argue that the
$110,000 increase in costs for SpPl and BCI indicates that there
would be substantial harm to local interests caused by an
abandonment. The Economic Development Council for Greater
Springfield contends that the abandonment will cause negative
eccnomic impacts for any business that relies heavily on rail
service.  Applicants contend that abandenment will not have a
significant effect on shipper and community interests because the
only shippers on the line will not incur significant additicnal
transportation charges. -

Discussion and conclusions. The applicable criteria weigh
:n favor of granting the abandonment and denying the regques: for
8 partial abandenment. We have restated the revenue and cost
evidence based on the Barr-Compro segment in the scenario most
favcrable tc protestants. Under our restatement, the aveoidable
10ss 1s 533,189 based on revenues of $191,676. When oppertunity
costs are included, the tczal loss is $576.572. Although the
avcidable losses are relat:vely low, they amount to over $700 -
carload. Moreover, there are large opportunity costs. There is
no evidence that there will be a significant increase in traffic
in the future.

We recognize, and applicants concede, that the shippers will
experience increased costs. Both the ICC and the Board have
held, however, that the fact that shippers are likely te incur
Ssome :nconvenience and added expense is insufficient by itself to

utweign the detrimen: to the public interest of containued
cperation of uneconomi- and excess facilities. The situation in
=his proceeding is unusuil because the loss to shippers is
approximately twice as groat as the avoidable loss of §33,109.
As rnoted, however, when oppertunity costs are included, the
eccnomic loss is over $575,000. Moreover, in considering the
fact that only 47 cars are projected for the forecast year,
applicants’ avoidable loss amounts to over $700 a car, a
sigrificant subsidy by the carrier.

We therefore conclude that the burden on shippers and
communities resulting from abandonment is outweighed by the
burden imposed on UPRR and on interstate commerce by the
financial losses that would result if UPRR were required to
continue to operate this line. Given these losses, we must
conclude that the line is a burden on interstate commerce, and we
will grant the abandonment.

: - SPT seeks to abandon and
discontinue operations over, and DRGY peeks to disconzinue
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oper.tions over, two segments of the Tennessee Pass Line.?% we
will grant the applications and petitions for exempticn to the
extent to allow for discontinuance, but will deny the application
and petition for abandsnment authority. Because we are granting
discontinuance autherity, we will not consider trail uge requests
Or impose public use conditions. We will discuss the
discontinuance issues before addressing the abandonment requests.

L o - 12 . To the extent
that SPT seeks to discontinue service in Docket No. AB-12 (Sub-
No. 189X) and DRGW seeks to discontinue service in AB-8 (Sub-No.
36X), we find that SPT and DRGW have met the criteria for
discontinuance exemptions.

Detailed scrutiny is not necessary tc carry out the rail
transportation policy. By minimizing the administrative expense
cf £iling discontinuance applications, these exemptions will
expedite regulatory decisions and reduce Tegulatory barriers to
exit. 49 U.S.C. 10101a(2) and (7). These exemptions will foster
sound eccnomic conditions and encourage efficient management by
allowing the carriers to discontinue uneconomic service on the
line. 49 U.S.C. 10101a(3), (5), and (10). Other aspects of the
rail transportation pelicy are not affected adversely.

Regulazion is not necessary to protect shippers from an
abuse of marke:t power. No shipper that actually uses the line to
Sriginate or terminate traffic has cpposed the discontinuances.
Applicants claim that the major recurring source of local traffic
cn the line has been salvaged roelling stock and carge from train
accidents. No local traffic is expected to be generated on the
line in the future.

Giver our findings regarding the probable effect of the
transaciions on market power, we need not determine whether the
transactions are of limited scope. Nevertheless, we note that
the transactiicns invelve 65.1 miles of line in a single state.
Under 45 U.S.C. 10505, we will exempt from the prior approval
Tegquirements of 49 U.S.C. 10903-04, the discontinuance by both SP
and DRGW of operations on the Sage-Malta-lLeadville Line.

s Eemmmey : 1 . To the extent that

FT seeks tc difcontinue service in Docket No. AB-12 (Sub-No.
1E8) and DRGW seeks to discontinue service in AB-8 (Sub-Nc. 39),
we f:nd that SPT and DRGW have met the criteria for
discontinuance. Most of the OpPposition to the abandonment and
cdiscontinuance applications for the Malta-Zafion City Line are
from interested parties concerned about the rerouting of traffic.
Alsc, the major shipper on the line, AZARCO, has expressed
concern about the applications.

The statutory standard governing a discontinuance under
45 U.S.C. 10903 is whether the Present or future public
convenience and necessity require or permit the proposed
discontiniance. As in abandonment pProceedings, we must weigh the
potenizial harm to affected shippers and communities against the
present or future burden that continued operation could impose on
the railroad and on interstate commerce.

3.  SPT and DRGW, respectively, filed applications in Docket
Nos. AB-12 (Sub-No. 188) and AB-8 (Sub-No. 39), for t?'
abandonment and discontinuance of service over the 105-mile
Malta-Caficn City, CO line; and petitions for exemptions in Docket
Nos. AB-12 !s.b-No. 189X) and AB-8 (Sub-No. 36X), for the
abandonment ancé discontinuance of service over tne 65.1-mile
Sage-Malta-leadville, CO line.
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States., 271 U.S. 153 (1926). 1In this proceeding, the record
indicates that the Malta-Cafion City Line 1s incurring significant
. losses, described below.

Train operatic. .. Pursuant to Decision No. 3, applicants
provided information relating only to local train servace.
Service to shippers is usually provided by through trains
operating 7 days per week. Minerals, chemicals, and scrap metal
are the principal commodities shipped over the line.

Due to the very low volume of local traffic generated by the
line, a service frequency of one cycle per week would be adeguate
1f£ the line were operated sclely for local traffic. The total
carloads shipped for the nine significant shipper/receivers on
the subject line in 1993 and 1994 were S74 and 528, respectively.
For the most current partial year available (January 1, 1995,
through June 30, 1995), a total of 258 carloads (predominantly
minerals) were shipped. Applicants’ projected forecast year
traffic of 492 cars is not challenged.

Revenue and cost data. As shown in the following table,
applicants estimate that for the fcrecast year November 1, 1995,
through October 31, 1996, local traffic on the line will generate
aveidable [ >sses that car be avocided by abandconment and cessation
cf operations. Applicants’ cos: estimates, including return on
value, are no: contested. We summarize them as fcollows:

(Forecast Year)

Total Revenue $1,286,649
Tectal On-Branch Costs $891,239
Total Off-Branch Costs 225.729
Total Avecidable Costs ——aB02.016
Avcidable Loss, Excluding
Rezurn on Value
Rezurn on Value
Avcidable Loss, Includine
Rezusn on Value

Revenues. Tctal revenues for the forecast year are
rcyeczec to be $1,286,.645. This 1s based on the movement of
§2 cars.

F
4

Avoidable Costs. Total on-branch costs are estimated to be
S891,239, consisting largely cf maintenance-of-way and structure
costs, estimated by applicants to be $555,114. With respect to
these track maintenance costs, applicants estimate a normalized
annual expenditure of $5,093 per main track mile to maintain the
track at FRA class . standards, excluding maintenance costs
associated with overhead traffic. Because the line is classified
at a level hagher than FRA class 1, no rehabilitation is
required. Review of applicants’ calculations indicates that the
maintenance estimate of $555,114, and the quantities and unit
costs used to develop the estimate, appear to be reascnable.

Opportunity Costs. Opportunit; costs are estimated to be
$.,259,808, computed by multiplying the average rail pre-tax cost
cf capital rate for 1994 of 18.3% by the valuation of road
property (S6,809,017) dedicated to the train operations conducted
over the line, and adjusting for a holding loss of $13,758. The
majority of the property value committed to the operstion ot the
line i1s the net salvage value of track structure, which :is
estimated to be §7,079,625. land i1s valued at $378,000.
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Projected Losses and Estimated Subsidy. Applicants project
an avoidable loss, excluding opportunity costs, of $520,2367.
Including opportunity costs, losses are projected to be almost
S1.8 million in the forecast year. A restatement of these
numbers to take into aceount our 1995 cost of crpital
determination, which results in a pre-tax cost of capital of
17.5%, produces opportunity costs of $1,205,336. Losses,
;nciud;ng OPportunity costs, would be approximately $1.73
million.

Alcternative transportaticn. The main shipper served by the
line is ASARCO, whose traffic accounts for 477 of the 492
carloads of lead and zinc ore projected for the forecast year.
ASARCC and SPT have discussed building a new transload facilicy
at a site in the Cafion City area where ASARCO could truck the ore
following an abandonment or discontinuance of service. ASARCO
does not claim transloading is infeasible or that its mine would
not be able to operate. It does sugg-st, however, that the new
arrangements would not be &5 satisfactory as the current one. No
other customers who receive or ship traffic on the line filed
comments. Applicants contend that trucking of ore was common
wher the area was much more heavily mined, and that it should not
be d:fficult te build a transload:ng facility in Cafien City
ccmparable to the ’ne in Malta.

Shipper and community intezrests. As noted, no shippers
besides ASARCO filed comments. CWAC argues that there is a much
higher demand tor local shipping than current traffic indicates.
Applicants claim that the prcjected tratfic is unrealistic,
arguing that some cf the movements are being shipped by truck and
that some of the movements originate or terminate at Florence,
SO, which 1s net on the line.

Discussion and conclusions. The applicable criteria weigh
in favor of discontinuance. The line is incurring heavy
operating losses and claims of significantly increased traffic
have not been substantiated. Accordingly, the potential harm to
shippers and communities from discontinuance of service is
cutweighed by the burden on the carriers and on interstate
commerce from continued operations. Bo%h SPT and DRGW may
disceontinue service over the subj)act line.

ade. < - In most situations, che lack of

snipper copposition, little local traffic, and significant losses
cver the Malta-Caflon City Line, discussed above, would also
UPpPort & grant ¢f the petition and the application to allow fo:
apandonment. Here, however, there is a sagnificant facter that
milizates against granting abandonment: aindications in the
record that the Moffat Tunnel Line me~ lack the capacity to
handle overhead traffic rerouted from the Tennessee Pass Line.

We have discussed this issue earlier. It is clea:r that,
because of the importance of this through route, permitting
abandonmer: now would be inconsistent with the Tail
transportation policy. We will accordingly deny the petition for
exemption to the extent it seeks abandonment authority.
Moreover, because of questions raised about the ability of the
Moffat Tunnel Line to handle the rerouted overhead trafiic. we
cannot £ind tha: the present or future public convenience and
necessity permit the abandonment of the Malta-Cafion City Line
We will therefore deny the abandonment applicatien to, the exten~
it seeks abandonment authority. .
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Public Interest Conditions.

: : :. Requests for issuance of certificates or notices
cf interim trail use (CITUs or NITUs) to acquire Tights-of -way
under the Natiecna ails System Act, 16 U.s.c, 1247(d), were
filed in 10 Proceedings: Docke:t Nos. AB-3 (Sub-Neo. 130, 131, and
133X), AB-33 (Sub-Nos . . 97X, 98X, and 99X) , .
184X, 168, and 189X) . i
two Tennessee

186 and 189x),
and are or i - No trail use or

°8ed where only discontinuances

Docket No. AB-12 (Sub-No. 143X) (ICC served Nov. 20, 19!2)?

We will issue a CITU or NITU in the other eight
pProceedings .’ The €riteria for imposing trail use and rail
banking have been met. The parties ha
willingness to assume financial responsibility for
way and acknowledged that uge of the rights-of-way are subjec: to
future reactivation feor rail Service in compliance with 49 CFR
1152.29. Applican:cs have ind:cated their willingness to
negotiate trail use agreements . 3%’

The parzies Mmay negotiate an agreement during the 180-
Prescribed below. If the Parties reach a mutually acceptable
final agreemen:, further Board approval i1s net nhecessary. If n-
agreement 15 reached with:n 180 days, applicants may fully
abandon the line, Provided the conditions imposed in the
apglicable Froceeding are me:. 1152.29(¢c) and (d;.
cf the Tights-of -way urposes i1s subject to restoraticon

for railroad Purposes.

Our issuance of the NITUs does ne: Preclude other parties
from fil:ing interim trail use requests within 10 days after
Publication ef the notice of 3
If, within the 10-da
cf exemption, additional trai)
are directed te respond to them

The par:
Frocedures co
assistance process under

- £

-~

» 2 1.C.C.24 s91

(1586) (Izasls), cf financial assistance (OFAs) to acgqguire
ra:l lines for continued rail service or tO subsidize rail
Cperations take PTicrity over interim trail use/rail banking and

3 The CITUs will be issued within ¢s days of the service
©f this decision if no offer of financial assistance is timely
The NITUs are being issuec as Part of this decision.

) Applicants state that, for non-Colorade lines proposed
for abandonment, they are willing te negotiate trail use with any
©r all of the parties that have made Tequests. For Colorade
abandonments, applicants are willing to negoetiate trail use with
the State or any of its designees. They are also willing to
negotiate with other parties Tequesting trail use for Colorado
abandcnmencts so long as che State of Colorado is agreeable.
Apglicants have also submitted letters in various Proceedings
zhd;:a:;ng their willingness to negotiate trail use.

7 “« HL8 .
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- -
public uge. Accordingly, the effective date of the decisions
may be postponed during the Sge 49 CFR 1182.27(¢),
(e) and (f£), Finally, if th under the OFA
procedures, the abandonment apolication or the Petition for
abandonment exemption will be dismissed and trail use precluded.
Alternatively, if a sale under the OFA Procedures does not occur,
trail use may proceed.

ass. lSe. Various pParties in eight Proceedings have
Sought public use conditions under 49 U.S5.C. 10906. They have
met the criteria for imposing a public use condition by
roecifying: (1) the cendition Sought; (2) the public 3
of the condition; (3) the period of time £
would be effective: i
45 CFR 1152.28(a) (2).
condition will be imposed ix ’ . »
AB-12 (Sub-Nos. 104X), (Sub-Nos. 96, 98X, and 99X).
90-day public use condition, as parties have requested, will be
issued in Docket Nos. AB-3 (Sub-No. 134X) and AB-12 (Sub-Nos.
185X and 187X).

Madison County Transit and RTC ask that we impose Trails Act
and public use conditions for a period of 180 days after the
Carrier consummates the abandonmen:. we will deny these
reguests. In issuing the NITUs and CITUs and imposing the public
use conditions, we will follow Our usual practice and have the
180-cday Trails Act pericd run from the Service date of the
desision, while the Public use condition will run from the
effective date of the decisicon.

Continued operazion of the line will not preclude the
negotiation of an agreement for inter:m trail use. Our
Jurisciction te issue rail banking er Sther appropriate orders
will not terminate until an abandonmen: has finally been
consummated. The maximum Period that a public use condition can
extend under 45 U.S.C. 10906 is 180 days from the effective date
©f the order autherizing abandonment. Even if applicants
continue to operate during that 180-day period, i
Preclude a public uge agreement from being negot
finalized during that Statutory period.

Persons may file for both trail use and pPublic use
conditions. If a trail use agreemen: is Teached on a portion of
the right-of-way, applicants must keep the remaining Tight -of -way
intact for the remainder of the 180-day peried to permit public
use negotiations. Alse, we note that a public use condition is

benefit of any one potential Purchaser, but

an opportunity for any interested person to
acquire a right-of-way that has been found suitable for public
Purpcses, including trail use. Therefore, with Tespect to the
public use condition, applicants are not required to deal
exclusively with PATties who have fjled fequests but may engage
i7 negotiations with ozher interested persons. Additional public
use requests are unnecessary where the full 180-day period has
been imposed.

‘Jther Conditions Requested. We now turn to other conditions
Teuested in the various abandonments Proceedings.

3 The statemen: in IZalls that section 10905 does not
apply to abandonment eéxemptions has since been Superseded by
adeption of rules allowing for the use of OFAs in exemption
Proceedings. Sg8e 49 CFR 1152.27.

- 216 .




Finance Docket No. 32760

The City of Florence, CO. We are denying the requested
conditions. The first condition sought by the City of Florence
is a variation on the Central Corridor divestiture theme. We
believe that the conditions we are imposing will adegquately
pPreserve the rail competition that exists today in the Central
Corridor. Concerning the other two conditions Florence seeks,
there 1s no statutory authority for imposition of a 24-month
stand-gtil) condition or a right-of-first-refusal conditicn. 1In
any event, UP has made various commitments to the State of
Colorado that address at least some of the concerns expressed by
the City of Florence. gSee UP/SP-232, Tab G at 7-8.

The City of Fruita, CO. We are denying the requested
condition as it pertains to labor-related impacts because it
"implicates a matter better dealt with under the labor protective
conditions® imposed in this proceeding. BN/SE, elip op. at 101.
Insofar as it pertains to continued rail service, it fails
because the City of Fruita has demonstrated neither (a) that the
merger will cause competitive harms that should be ameliorated,
nor (b) that local traffic on the Colorade lines targeted for
abandonment is sufficient tc sustain these lines once overhead
traffic has been rercuted.

The U.S. Department of Agriculture, Rocky Mountain Pegion,
and the U.S. Department of the Interior, Bureau of Land
Managemen:, Colorade State Office. With respect to conditions
‘2), (2), and (6), we are denying the conditions because there is
RO statutory authority for their imposition. Environmental
conditions (3), (4), (S5), and (7), inscfar as they pertain to the
Sage-Malta-Leadville and Mal-a-Cafion City Lines, are moot because
we are denying the abandonments. With respect to conditiens (3),
(4), (5), and (7), inscfar as they pertain to the Towner-NA
Junction Line, we are imposing envirenmental mitigation
condit:ons that should alleviate concerns expressed. These are
indicsted in Appendix G: general environmental mitigation
conditions #26, #27, #28, #32, and #37, and specific
environmental mitigation conditions #47 and #48.

Towner-NA Junction Parties. We are denying the condition
sougnht because there is no Statutory authority for a stand-still
condition. We note, however, that the concerns raised by thege
parties have been addressed, to some extent, by the various
commiiments UP has made to the State cf Colorade. See UP/SP-232,

7ac G at 7-8.

The Town of Avon. We note that, as a practical matte:z, the
two segments of the Tennessee Pass Line have been treated as a
single entity in this proceeding, and that there is no reason to
believe that the ocutcome of this proceeding would have been in
any way different had applicants filed a single application with
Tespect to the entire Tennessee Pass Line.

The Upper Arkansas Area Council of Governments. We are
denying these conditiens, and note that many of these conditions
have been mooted by the denial cf the Tennessee Pass
abandcnments. Moreover, there is no statutory authority for
imposition of a 24-month stand-still condition or a replace-lost-
taxes trust fund condition, although commitments UP has made to
the State of Colorade address at least scme of the concerns to
which these conditions are directed, ges UP/SP-232, Tab G at 7-8.

The Colorado Department of Public Health and Environment and
the United States Environmental Protection Agency. Region VIZII:
RTC; and the Leadville Coalition. With the denial of the
Tennessee Pass abandonments, these various Tennessee Pass

environmental ceonditions are moot.

. 259 -
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Viacom Internatiocnal Inc. (1) We are imposing, as
indicated in Appendix G, spec:ific environmental mitigation
condition #46 to provide continued access for Viacom to the Eagle

Mine saite.

(2) Viacom's second condition has been mooted by the denial
of the Tennessee Pass abandonments.

ENVIRONMENTAL CONSIDERATIONS.
Extensive Envircnmental Review Process. Under the National

Environmental Policy Act (NEPA) and related environmental laws,
the environmental effects of the merger and the ancillary
abandonment and construction projects that were Proposed by
applicants must be considered, and we have theroughly done so.

T environmental staff, the Section of Environmental Analysis
(SEA), conducted various public outreach activities te inform the
public about the pProposed merger and to encourage and facilitate
Public participation in the environmencal Tevies process.*

As par:t of its environmental Teview, SEA prepared detailed
analyses no: only of the systemwide effects of the pProposed
merger, but alsc of particular merger-related activities that
would affec: individual rail line Segments, rail yards. and
intermodal facilizies to a degree that would meet or exceed our
thresholds® for envircnmental analysis. See 49 CFR
1205.7(e) (5) (1) and (31)."" SEA conducted a thorough
independent analysis, which included verifying projected rail
cperations; verifying and estimating noise level impacts;
estimating increases in air emissions; assessing potential
impacts on safety; and performing land use, habitat, surface
water and wetlands Surveys, ground water analyses, and historic
ancd cultural resource surveys.

Based on the ianformation Provided by the parties and other

agencies, SEA issued a comprehensive Environmental Assessment
(EA) on April 12, 199¢. SEA received approximately 160 comments
fcllowing issuance of the EA. To address those comments and the
cther environmental comments received throughout the
environmental review process (approximately 400 in total), SEA
undertook add:itisnal envircnmental analysis, which culminated in
tne issuance of a detailed Post Environmental Assessment

Post EA) on June 24, 1996, refining some of the discussion and
mitigation recommended in the EA.

**  SEA sent approximately 400 consultation letters to
varicus agencies seeking their comments. In addition, SEA
consulted with federal, state, and local agencies, affected
communities, UP and SP, and UP/SP’'s er...ronmental consultants to
gather and disseminate information about the proposal, identify
potential environmental impacts, and develcp appropriate
miligation measures.

that those rail line segments
! increase in
action are thoroughly analyzed
for potential air Quality, noase, transportation, and safety
impacts.

3" SEA and its independent third-party censultant conducted
approximately 1S5S0 gite visits. They also analyzed UP/SP's
Environmental Repeor:, operating plan, Preliminary Draft
Envircnmental Assessment and other pleadings, all of the
settlement agreements entered into during the environmentzal
Teview process, and technical studies.

- 218 -
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As a result of its investigatecn, SEA concluded that the
merger would result in several environmental benefits. including
a systemwide net reduction ©f 35 million gallons of diesel fuel
consumption (based on 1994 figures) from rail operations and
truck-to-rail operations, systemwide improvements to air quality
from reduced fuel use, and a reduction in leong-haul truix miles,
highway congestion and maintenance, ard motor vehicle accidents.

SEA also concluded that the merger and related rail
abandonments and constructions could have potential environmental
effects regarding safety., air qQuality, noise, and transportatien,
ancluding the transportaticn ©f hazardous materials, and, in the
EA, SEA proposed mitigation measures addressing the environmental
concerns that were raised. In the Post EA, based on further
analysis and review cf the environmental comments, SEA develcoped
more comprehensive and specifically tailcred mitigation
recommendations. As a result of consultations with SEA, UP/SP
agreed to undertake particular mitigation measures. In addition,
several local communities negotiated memoranda of understanding
with UP/SP o implemen:t mitigation measures and take other
appropriate actions to address their particular environmental
cencerns.

SEA concluded that, 'with the Post EA mitigation measures,
the preopesed merger would not significantly affect the quality of
the human environment on a systemwide, regional, or local basis.
We agree that the conditicns recommended in the Post EA will
ideguately mitigate the potential envaironmental impacts
identified during the course of the environmental review, and we
will impose those conditions here (gee Appendix G) .2 we also
adcpt SEA's envirconmental analysis and the conclusions reached in
the EA and the Post EA.

No Need for Bnvircnmental lmpact Statament. We have
ceonsidered the arguments of some parties that an environmental
impac: statement (EIS) is required here, but do not believe that
cne 1s needed. An EIS i1s regquired only for "major federal
actions sagnificantly affecting the ?ulxty of the human
envircnment.” 42 U.S.C. 4332(2) (C).? Under cur environmental
rules, 45 CFR 1105.6(b)(4), an EA is normally sufficien:
envircnmental documentation in rail merger cases o allow us to
taxe the reguisite "hard look” at the proposed action.?*®

%' Wwe note that the mitigation recommended in the Post EA
for two proposed abandonments in Colorade (Sage to Leadville and
Malza to Cafion City) has been modified to reflect our decision to
permit only discontinuance of rail service, and not abandonment,
at this time. Other clarifying changes have been made as well.

3% The identification of such acticns is a matter for the
agency to determine, as long as the determination is not
arbitrary or capricious. See Gocs v, ICC, 91. F.2d 1283, 1292
(8th Cir. 199%0), gizing o
Ssunsil., 490 U.S. 360, 377 (1989).

3° wWhile this merger involves somewhst more trackage than
cther merger proposals that have come before our predecessor
agency, the ICC, that does not mean that the qualitative
environmental effects of this merger are greater (or different)
than those of the other railroad mergers that have been
considered. Similarly, the extensive trackage rights that we are
granting in this decision to preserve competition generally will
not create aci:itional traffic (or potentially significant
envirconmental impacts). Traffic that can be efficiently handled

(continued...)
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Moreover, interested parties received essentially the same
benefits they would have received with an EIS. As the EA and
Post EA show, SEA conducted a thorough and comprehensive
environmental review. There ws3 extensive notice and opportunity
for input from the public and Appropriate agencies throughout the
pProcess. In addition to the EA, SEA issued a detailed Post EA
which contains SEA's individual responses to the comments on the
EA and thus reflects not only the work of SEA but also the
critical views of interested Parties and agencies.

Finally, the environmental mitigation we are imposing here
is far reaching and comprehensive.’! As appropriate, it
addresses impacts on a variety of levels: systemwide, rail
corridor-specific, and local. There is mitigation for particular
Tail line segments. rail yards, intermodal facilities, and rail
abandonments and constructions. In short, no EIS is required
because our envirenmental mitigation conditions specifically
address the potential environmental impacts associated with the
merger Iﬁ? ensure there will be no significant environmental
effects.

Reno and Wichita. As discussed in the Post EA, in
develop:ng mitigation for two cities, Reno, NV, and Wichita, Ks,
SEA concluded that further, more focused mirigation studies are
warranted, fotwithstanding the extensive analys:s (including site
ViSits and meetings with city officials, emergency response
Tepresentatives and business interests) that already nas been
done o identify environmental concerns and arrive at appropriate
mitigaticn for these two communities. Nothing in the record
here, however, Suggests that the potential environmental effects
©f the merger in Reno Or Wichita are so severe that

implementation of the merger should not proceed Pricr te the
completicn of the studies.®® 7o the contrary, in both Renc and

(.. .continued)
Dy train would be handled by train whether or not the trackage
Tights at issue here were granted.

** For example, with respect to safety, our mitigation
includes more frequent track and train car inspections, signs on
Srade crcssings identifying toll free numbers to call in the
event cf a signal malfunction, and a Tequirement that UP/SP
pProvide emergency Tesponse pe.sonnel with information regarding
anticipated irain movements ana work wi
Flans to deal with the transpor:atci
emergencies, and the upgracding 8ing signals.
addition, UP/SP will be Tequired to equip certain trains carrying
hazardous materials with two-way end-of-train devices to enhance
Eraking capabilities on particular line Segments. In response to
concerns invelving air pollution, UP/SP will have to reduce
idling of locomotives, close box car doors on empty cars, and use
more efficient locomotives when the equipment becomes available.

I see, e.g., Siezza Club v, DOT, 753 F.2d 120, 127 (p.c.
Cir. 1988); :Ahzn:;.Hnun;Aanl_!zlds:nsll.x‘.Zs;:zaan. 685 F.24
€78, €82 (D.C. Cir. 1982).

) We note that the Supreme Court has Tejected arguments
that NEPA demands the formulation and adoption of a plan that
will fully mitigate environmental harm before an a CY can act.

s w Ad. 490 U.S\ 332, 352.53
(1989). Rather, the deferral of a decision on specific
Mmitigation steps until more detailed information is available is

embraced in the procedures promulgated under NEPA. See :
(cen:;nued...)
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Wichita the environmental impacts are limited to the effects of

an increase in traffic on existing rail lines. Also, the
§ NOw assure that, while

ntal status que will
Reno and Wichita.

As the EA and Post EA show, SEA already has carefully
assessed the impact of the merger on Renc and Wichita and
identified its likely environmental effects. Based on its
analysis, SEA concluded that, with the systemwide and corridor-
specific mitigation already imposed and the conditions to be
arrived at following the independent mitigation studies, there
will be no significant environmental impacts to Reno and Wichita,

and we agree.

The sole purpose of the mitigation studies will be to arrive
at specifically tailored mitigation plans that will ensure that
localized environmental issues tnique to these two communities
are effectively addressed. For example, with respect to
vehicular and pedestrian safety, SEA has determined that
separated grade €rossings and pedestrian overpasses and/or
underpasses will be needed to address safety concerns on the
eéxisiing rail lines in Reno and Wichita. Accordingly, the
studies will identify the 4PpPropriate number and precise locazion
cf highway/ra:l grade Separaticns and rail/pedestrian grade
Separat.ons in Renc and Wichita. With respect to air quality, we
have imposed m:itigation measures that reduce locomotive fuel
censumplicor and air pollution, call for more efficient railroad
eguipmen: and operatine Practices. and require consultation with
a:r guality officials.’ ,g further insurance, the studies
w..l consider additional mitigation to address the air Qualicy
effects unigque to Reno and Wichita. 1In this merger, noise
iTpacis would result from more frequent exposure to horn noise
rather than greater intensity of sound, Ne additiocnal types of
noise would be introduced. To address noise impacts, we are
Tequiring UP/SP to consult with affected counties to develop .
focused noise abatemen: plans. As the Post EA notes, however,
safety dictates that railroads sound their horns at grade
crossings.** Any attempt significantly to reduce ncime levels

B —-}39 8 0351 -9]
- £ 4 iio=n . 900 F.2d 269, 282-3 .L.
Cir. 1990). NEPA *"does not Tequire agencies tv adopt any
particular internmal dccxlxenmakxng structure."”

I3 I34 . 462 U.S. 87, 100 (2983). 1t is well
settled that NEPA does not repeal other statutes by implication
and that if the agency meets NEPA's basic Tequirements, it may
fashion its own procedural rules to discharge its multitudinous
duties. 2 . 435 U.S. 519 (1978); Lnited

Stazes v, SCRAP, 412 U.S. 669, €94 (1973) .

3¢ The courts have recognized that there is no violation of
NEPA where proposed ac:ions will net effect a change in the
Status quo. See Siexza Club v, FERC, 754 F.2d 1506, 1509-10 (9th

Cir. 1988%).

" Because trains are mobile, Tather than stationary
Sources, air quality impacts associated with locomotive emisrions
are spread over a large area. Therefore, the zmplctg at any
individual location are typically relatively minor. .

3¢ SEA indicates that FRA has been directed by the Swif:
Act generally to require that horns be sounded at all grade

crossings.
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at grade crossings would Jecpardize safety, which we censider to
be of paramount importance.

The studies will be conducted by SEA with the assistance of
an independent third party contractor. Although retained by
UP/SP, SEA will select the contractor. The contractor will work
under the sole supervision, direct: :n, and control of SEA.

The mitigation studies will include consultations with the
affected communities, counties, and states, Native American
tribes, the FRA, and other appropriate agencies, as well as
UP/SP. There will be public notice and participation. The
public will be consulted regarding the range of additicnal
mitigation to most effectively address increased rail traffic on
the existing rail lines in Reno and Wichita. SEA will prepare
draft mitigation studies and make them available to the public
for review and comment. After SEA assesses the comments, it will
design the most effective mitigation for these particular
communities to add to the mitigation that has already been

imposed.

SEA‘s final mitigation studies and its recommended
miligation plans for Renc and Wichita will be made available to
the public and will be submitted tc us for our review and
approval. We will then issue a decision imposing specific
mitigation measures. This entire process will be completed
within 18 months of consummation of the merger.

in the meantime, as explained in the Post EA, during the
l18-month study peried UP/SP will be permitted to add only an
average of two additional freight trains per day to the affected
rail .ine segments (Chickasha, OK, to Wichita and Roseville, CA,
tc Sparks, NV)." which is below the threshold level for
envircnmental analysis.?® UP/SP will be prohibited from
increasing traffic o the levels they projected under the merger
(42.3 daily trains for Renc and 7.4 trains for Wichita) without
our approval.? Thus, there will be no sagnificant adverse
environmental impacts to these communities while SEA, the Board,

*" For nonattainment areas such as Reno, our rules permit
railroads tc operate UpP tc three additicnal trains per day. The
threshold for attainment areas such a4s Wichita is normally an
increase of eight trains or more a day. Here, we are taking a
more conservative approach and will permit for Wichita only an
average increase of two trains per day. 1In short, these limited
increases for Renc and Wichita are at or below the threshold
levels, and the environmental status Quo will essentially be
maintained. This addition of an average of twe trains a day
includes BNSF trains but does not include Amtrak trains, which
are unrelated to the merger.

3% ve note that an existing railroad can increase its level
of operations without coming to us, and without limitetion.
Thus., if UP and SP had not Proposed this merger, SP on its own
could have increased the number of trains on its line in Reno to
any level it considered appropriate. Allowing an increase of up
CO two trains per day during the interim period takes into
account that the number of trains going through Reno and Wichita
might have been increased even without the merger. 5

% UP/SP will be required to file verified copies of
Staticn passing reports of train movements for Reno and Wichita

cn a monthly basis with SEA for the duration of the study period.

We will review them to ensure compliance.
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and the parties work to arrive at additional tailored mitigation
tor those cities. 3

It should be noted that the studies will focus only on the
mitigation of the environmental effects of additicnal rail
traffic through Renc and Wichita resulting from the merger.
Mitigation of conditions resulting from the preexisting
development of hotels, casinos, and other tourist-oriented
businesses on both sides of the existing SP rail line in Renc, or
the preexisting switching operations that are a primary source cof
the congestion associated with the existing UP line in Wichita,
are not within the scope of the studies. Similarly, the
construction of a new rail line now under consideration by Reno
is too preliminary to be assessed now.3"™

The studies will carefully examine private and public
funding options, as we believe that the cost of ni:iga:ion.tor
Reno and Wichita should be shared. Finally, the studies will
provide the parties with additional time to pursue and agree to
independent and innovative mitigation plans (such as the
memorandum of understanding executed by UP/SP and Truckee, CA,
wheredby UP/SP will share ir the cost of an underpars construction
project and contribute to a fund to buy back obsclete wood
burr.:.ng stoves) .

in sum, pending determinatzion of the exact mitigation
measures to be required for Renc and Wichita, UP/SP will be
subject to a traffic cap on the affected rail lines to ensure
that no adverse effects to the environmen: will occur and
existing environmental conditions will essentially remain
unchanged. Because we already know the nature and general
parameters of the appropriate mitigation measures for Reno and
Wichita, based on cur analysis of the environmental impacts and
imposition of systemwide and regional mitigation, we find that,
with the more specific mitigation that will be developed, the
merger will not significantly affect the quality of the
envircnment in those tweo locations.

Comments of EPA. On July 12, 1996, we re.cived comments
from the United States Environmental Protection Agency (EPA) on
varicus aspects of the EA and the Post EA.’” EPA nctes that,
in analyzing air quality, the EA failed specifically to identify
‘maintenance” areas,’” which it believes may have caused air

7 plans for such a line are only in the development stage.
SEA indicates that such a projec: could take up to 10 years to
finalize. 1If the contemplated construction reaches the stage of
an actual proposal requiring our approval, SEA would prepare an
4PPropridte environmental document at that point. See
. 427 U.S. 390, 410 n.20 (1976); a-Qunse Coxp, v, IZS
781 F.2d 1176, 1193-96 (6th Cir. 1986).

"' SEA agreed to EPA's request for an extension of time to
comment on the Post EA. We welcome EPA’'s inpu: after reviewing
cur environmental analysis, since, as EPA notes, it generally
does not comment on EAs.

7 There are three classifications for air quality:
attainment areas, in which levels of certain pollutants are
considered equal to or better than federal and state ient air
Guality standards; nonattainment areas, in which leve s of one or
more pollutants do not meet federal and state ambient air Quality
standards; and maintenance areas, which were at one time
nonattainment areas but have subsequently improved their air
Quality and are now in attainment for the relevant poliutant (s).
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guality concerns to be overlooked.'™ But maintenance areas

were not ignored in SEA's analysis. For those areas that were
net classified as nonattainment, SEA applied the EPA conformity
emissicon threshcld levels applicable to maintenance areas. TXhis
means that SEA analyzed both attainment and maintenance areas
under the more rigorous standards spplicable te maintenance
areas. and that, if anything, the anticipated effects cf the
Proposed merger on air Quality are conservative. We believe that
air guality has been thoroughly analyzed, and that the mitigation
we are imposing here, along with the more specific measures which
will be arrived at in the further mitigation studies for Reno and
Wichita. ™ adeguately mitigates any potential adverse air

impaces.

EPA further states that the EA used the terms NO, and NO,
iiceTrestly. We recognize that NO, is not a criteria pollutant
under EPA and state ambient aiy quality standards. In assess.ing
air guality emissions, SEA looked a:t emission factors applicable
te NC,, instead of NO,, because NO, emission factors are readily
available through EPA documents and other sources, while NO,
e=iSs:ons are not. SEXA based its calculations on the
SSnservative assumpticn that all NO, emissions are composed cf
NC:. This censervative approach. which is widely accepted,
ensured that the criteria pollutan: NC, was adequately assessed
in SEA's anmalysis. Moreover, Py using this approach, SEA used
Zigher NC; emiss:ons than would actually be emitted.

EFA alsc expressed some Qifficuley understanding SEA‘s
esiimates of the projected net increase and decrease in air
eTiS3.onS witlh the MITigation measusss we are imposing. While we
Delieve tnhat the tex: of the Post EA adequately explains the data
in Tatles 3-% and ¢-4, we have generatecd and attached as
Arpendix H an additicnal table to further clarify the ne:
em.ssicns reflecting mitigatien.

EFA nctes that some of the proposed rail line abandonments
i Cslorade run through or near EPA-designated Superfund sites.
EFA is troubled that scil in and around the railroad lines could
Teg.ire remediation, tha: UP/SP might not be cbligated to honor a
consent decree, and that possible future trail use could expose
tne puBlic o hazardous substances. These concerns are premature
Seczause. as discussed above, we are permitiing only the
Siscentinuance ©f rail service, and not abandonment cf the

i Thus there will be ne salvage of these lines or
trail use unless and until UP/SP obtains our

azandeorn these lines.’™

¥ We ncte that EPA does not disagree with SEA's
determination that the proposed merger 1§ not subject to EPA‘s
Tegulations entitled “Determining Conformity of General Federal
Actions to State or Federal Implementation Plans® (General
Conformity). The General Conformity criteria do not apply
Sirectly to railrcad cperations, except for future locomotive
emissicn standards. SEA properly concluded that the proposed
merger does noct meet the definiticns :n the General Conformity
regulations at 40 CFR S1.852 because. as a regulatery agency, the
BEcard does not maintain prugram contrel over Tailroad emissions
as part cof its continuing responsibilities.

7 SEA will take into account EPA‘s concerns and consult
em in conducting its mitigation studies for Reno and

™ At that point. we will analyze the potential
environmental impacts ©f the proposed abandonments.
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While trail use requests can be made if the abandonments are
granted, any trail arrangemen:t would not supersede the
requirements of the specific laws that govern Superfund
sites.’™ Nor would we thereby become involved in negotiating
or enforcing consent decrees involving remediation of those
sites.

EPA does not view requiring UP/SP to comply »..h existing
federal, state, and local regulation as mitigation. We believe,
however, that requiring compliance with other laws and
regulations, such as FRA's safety regulations, can assist in
reducing the potential environmental impacts of the actions
before us. If the railroad fails to comply with conditions that
we have imposed, parties can notify us and request that we (as
well as the agency that has promulgated the regulation) take
apprepriate action.

in any event, the mitigation we are imposing here goes well
beyond requiring compliance with other laws and regulations. For
example, 1t includes more freguent track and train car
inspecticns to reduce anticipated safety impacts and reduced
idling of locomotives and the use cf more efficient locomotives
tc offset air pellution emissions associated with the merger.
Moreover, to enhance safety, UP/SP will be required to equip
certa.n trains carrying hazardous materials with tv.-way end-of-
train devices to improve braking capabilities on particular line
secments.

EPA suggests that we failed to discuss the environmental
impacts associated wit) the handiing and disposal of waste
mater:als for the prop sed abandenments and constructions. But
we have included detaiied mitigat.on for these actions. See
Appendix G. including conditions #26, #27, #62 and #63.

EFA questions whether SEA considered all the settlement
acreements reached with competing railrosds and trade
asscciat:ions. SEA specifically took all settlement agreements
ANIC account in its analysis, as the EA and Post EA show.

ly. we disagree with EPA's suggestion that SEA should

evy § consultation efforts with Native American tribes.

ZA Tis to contact and consult with Native American tribes
na extensive. As part of its outreach activities, SEA

intacted approximately 11 area offices of the Bureau of Indian
AZfairs to inform them about the proposed merger; three offices
commented and provided the names of tribes tha: should be
ccrntacted. Poth the EA and Post EA were distributed to 31
Americar Indian tribes. In addition, there was newspaper and
Esdezal Register notice to inform all affected tribes and
communities about the proposed merger and how they could
participate. To ensure continued participation, SEA will contact
the affected Native Ame:zican tribes when initiating its
miligation studies for Reno and Wichita and invite them to

participate.

In Finance Docket No. 32760, we find: (a) that the
acquisition by UPC, UPRR, and MPRR of control of SPR, SPT, SSW,
SPCSL. and DRGW through the proposed transaction as fonditioned
hereir. 1s within the scope of 49 U.S.C. 11343 and is consnistent

2% Tom o - -

az. Docke:t No. AB-33 (Sub-No. 70) (ICC served Dec. 2, 1994).
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with the public interest; (b) that the transaction will not
adversely affect the adequacy of transportation to the public;
(¢) that no other railroad in the area involved in the
transaction has reques“ed inclusien in the transactiocn, and that
failure to include any ~uch railrcad will not adversely affect
the public interest; (d) that the transaction will not resulr an
any guarantee or assumption of payment of dividends or of fixed
charges, or any increase in total fixed charges, except as
specifically approved herein; (e) that the interests of employees
affected by the Proposed transaction does not make such
transaction inconsistent with the public interest,
adverse effect will be adequately addressed by the
imposed herein; (f) that the transaction, as conditioned herein,
will not significantly reduce competition in any market; and
(g) that the verms of the transaction are just, fair, and
reasonable. We further find that the competitive conditions
imposed in IFinance Docket No. 32760, including but net limited to
those embraced in the BNSF,”” CMA, agreements, and
further includ i arious modifications we
have required with Tespect to the terms of the BNSF and CMA
agreements (particularly with Tespect to new facilities,
transloading facilities, build-out/build-in Options, contracts at
2-to-1 points, and SIT facilities), are consistent with the
Public interest. We further £ind that the oversight condition
imposed in Finance Docket No. 32760 is consistent with the public
interest. We further find that any rail employees of applicants
©r their rail carrier affiliates affected by the transactioen
authorized in Finance Docket No. 32760 should be protected by the
conditions set forth in -— 22

< aSl.. 360 1.C.C. 60, 84-90 (1979), unless different
condiiions are provided for in a labor agreement entered into
PTiOr to consummation of the transaction authorized in Finance
Docket No. 32760, in whieh case protection shall be at the
negcliated level, subject to our Teview to assure fair and
eguitable treatmen: of affected employees.

in Finance Docket No. 32760 (Sub-N-. 1), we £ind that the
Tackage rignts provided for in the BNSF agreement and included
7 the Sub-Ne. 1 notice filed November 30, 1995, are exempt from
Sr review and approval pursuant to 49 CFR 1180.2(d) (7). We
ther Zind that any rail employees of applicants or their rail
arrier affiliates or of BNSF or its rail carrier affiliates
authorized in Finance Docket

- 32760 (Sub-No. 1) shoulc be pProtected by the conditions set
forth in Norfolk and Nesrezn Ry, Co. - ~Izackage Rights--BN,
354 1.C.C. 605, 610-15 11978), as medified in Mendoc.noe Coast
2y i3, -1 . 360 I.C.C. 653, 664 (1980), unless
c:iferent conditions are provided for in a labor agreement

entered inte prier to consummaticn of the transaction authorized

o0 ey e

™  Again, by BNSF AgTeement, we mean the agreement dated
September 25, 1995 (UP/SP-22 at 318-347), as modified by the
Supplemental agreement dated November 18, 1995 (UP/SP-22 at 2348-
359), and as further modif supplemental

June 27, 1996 (UP/SP-266, Exhibit A). We wish to
rify, however, that in iZpOsing the BNSF agreement as a

condition to thas merger, we will require applicants te honor all
©f the amendments, clarifications, modifications,
therecf{ described in: (1) the April 18th oMA agreement (UP/SP-
219); (2) the April 29th rebuttal filings (UP/SP-230 $t 12-21;
UP/SP-231, Part C, Tab 18 at S-11; gee aAlsc UP/SP-260 at 8-9,
Summarizing the clarifications and amendments described in the
April 29th resuttal £ilings); (3) the June 3rd brief (UP/SP-260
a4t 23 n.9); and (4) the June 28th £iling that accompanied the
second supplemental agreement (UP/SP-266 at 3).
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in Finance Docket No. 32760 (Sub-No. 1), in which case pProtection
8hall be at the negotiated level, subject to our review to assure
fair and equitable treatment of affected employees.

In F...ance Docket No. 32760 (Sub-No. 2), we find that the
three line sales provided f~r in the BNSF agreement, and
cperation by BNSF of these lines,

10101a or to protect shippers from power. We
further £ird that any rail employees of applicants or their rail
carrier affiliates or of BNSF or its rTail carrier affiliates
affected by the transaction authorized in Finance Docket

No. 32760 (Sub-No. 2) ghould be pProtected by the condizions set

forth in o
360 1.C.C. 60, 84-90 (1979), unless different condizions are

provided for in a labor agreement entered into prior to
consummation of the transaction authorized in Finance Docket
No. 32760 (Sub-No. 2), in which Case protection shall be at the
negotiated level, subject to our review to assure fair and
eguitable treatment of affected employees.

In Finance Docke: No. 32760 (Sub-Nos. 3, 4, S, ¢, and 7)., we
£ind that acquisition and exercise of control of ALS, CCT, OURD,
PTRR, and PTRC, respectively, by applicants is exempt from prior
review and approval pursuant to 49 U.§.C. 10505 because each such
centrel transactien is limited in scope, and because, in each
instance, review is not necessary to carry out the transportation
Policy of 49 U.S.C. 10101a Or to protect shippers from the abuse
cf marke: power. We further find chat any rail employees of
z2plicants or their rail carrier atfiliates arfected by the
Lransaclions authorized in Finance Docket No. 32760 (Sub-Nos. 3,
4. 5, 6, and 7) should be protected ?y the conditions set for:zh
in w VAae o® - P .

360 1.C.C. 60, B84-950 (1979), unless d:fferent conditions are
Provided for in a laber agreement entered into prier o
consummaiion of the transactions authorized in Finance Docket

No. 32760 (Sub-Nos. 3, 4, 5, 6, and 7), in which case protection
shall be at the negotiated level, subjec: to our review to assure
fair and equitable treatment of affected employees.

In Finance Docket Ne. 32760 (Sub-No. 8), we find that
.2/ common sontrol of UP and the two MOLOr carriers controlled by
SP, and (1) common control of Sp and the one motor carrier
ocrtrclled by UP, is exempt from prior review and approval
pursuant to 49 U.S5.C. 10505 because each such control transaction
is lim:ited in scope, and because. in each instance, review is not
necessary to carry out the transportation policy cf 49 v.Ss.C.
1010la or to protect shippers from the abuse of market power.

In Finance Docket No. 32760 (Sub-No. 9), we find that the
terminal area trackage rights sought therein are practicable and
in the public interest ani will not substantially impair the
ability of the rail carrier owning the facilities or entitled to
use the facilities to handle its own business.

In Finance Docket No. 32760 (Sub-No. 10), we £ind that the
responsive application filed by CMTA is Not consistent with the
public interest.

In Finance Docket No. 32760 (Sub-No. 11), we ziqp that the
responsive application filed by MRL is not consistent with the
public interes:.

In Finance Docket No. 32760 (Sub-No. 12), we f£ind that the
responsive application filed by Entergy is consistent with the
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public interest to the exten:t the application seeks to require
that the BNSF agreement be amended to allow BNSF to transport
coal trains to and from White Bluff via the White Bluff-

Pine Bluff build-out line. 1In all other respects, we find that
the responsive application filed by Entergy is not consistent
with the public interest.

In Finance Docket No. 32760 (Sub-No. 13), we find that the
responsive application filed by Tex Mex is consistent with the
public interest with respect to traffic having a prior or
subsequent movement on the Laredo-Robstown-Corpus Christi line.
We further find that the responsive application filed by Tex Mex
is not consistent with the public interest with Tespect to
traffic not having such a prior or subsequent movement. We
further find that any rail emplovees of Tex Mex affected by the
trackage rights authorized in Finance Docket No. 32760 (Sub-

No. 13) should be protected by the cenditions set forth in
Nozio' L X : ==BN, 354 1.C.C. 605,
€610-.5 .1578), as modified in -

s . 360 2.C.C. 653, 664 (1980), unless different
conditions are provided for in a labor agreement entered into
pPrior to commencement of operation of the Finance Docket
Nc. 32760 (Sub-No. 13) trackage rights, in which case protection
shall be at the negotiated level, subject to our review to assure

fair and equitable treatment of affected employees.

In Finance Docke:t No. 32760 (Sub-No. 14), we £inc .hat the
terminal area trackage righ:ts sought therein are practicable and
in the public interest, with respect to traffic having a prior or
Subsequent movement on the Laredo-Robstown-Corpus Christi line,
and, with respect to such traffic, will not substantially impair
the ability of the rail carrier owning the facilities or entitled
to use the facilities to handie its own business.

in Finance Docket No. 32760 (Sub-No. 16), we find that the
responsive applicatieon filed by WEPCO is no: consistent with the
puslic interest.

In Finance Docket No. 32760 (Sub-Ne. 17), we find that the
responsive applicaction filed by MCC and its rail affiliates is
NSt consistent with the public interes:.

In Docket No. AB-3 (Sub-No. 129X), we find that the
acandonment by MPRR of railroad lines between MP 428.3 near
Gurdon. AR, and MP 457.0 near Camden, AR, is exempt from prior
review and approval pursuant to 49 U.S.C. 10505 because such
review 1s not necessary to carry out the transportation pelicy of
49 U.S.C. 10101a, regulation is not necessary %0 protect shippers
from the abuse of marker power.

In Docket Nos. AB-3 (Sub-No. 130) and AB-8 (Sub-No. 38), we
f£ind that the abandonment by MPRR of, and the discontinuance of
trackage rights by DRGW on, railroad lines between MP 747.0 near
Towner, CO, and MP 869.4 near NA Junctien, CO, is permitted by
the present or future public convenience and necessity and will
nct have a sericus adverse impact on rural and community
development. The property may be suitable for recreation and
trail use. However, we note tha: no party has requested a public
use condition, and we will not impose one at this time.

In Docket Nos. AB-3 (Sub-No. 131) and AB-8 (Sub-No. 37), we
find that the abandonment by MPRR of, and the discontinuance of
trackage rights by DRGW on, railrocad lines between MP 459.20 near
Hope, XS, and MP 491.20 near Bridgeport, KS, is permitted by the
present or future public convenience and necessity and will not
fhave a serious adverse impac: on rural and community development.
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The property may be suitable for recreational use 4§ an extension
of a trail. However, we note that no party has reguested a
public use condition, and we will not impose one at this time.

In Docket No. AB-3 (Sub-No. 132X), we find that the
abandonment by MPRR of railroad lines between MP 485.0 near
Newton, KS, and MP 476.0 near Whitewater, KS, is exempt from
Prior review and approval pursuant to 49 CFR 1152.S0.

In Docket No. AB-3 (Sub-No. 133X), we find that the
abandonment. by MPRR of railroad lines between MP 680.0 near
lowa Junction, LA, and MP 688.5 near Manchester, LA, is exempt
from prior review and approval pursuant %o 49 U.S.C. 10S0S
because such review is not necessary to carry out the
transportation policy of 49 U.S.C. 1010la, regulstiocn is not
necessary to protect shippers from the abuse of market power.

In Docket No. AB-3 (Sub-No. 134X), we £ind that the
abandonment by MPRR of railroad lines between MP 0.50 near Troup.
TX., and MP 8.0 near Whitehouse, TX, is exempt from prior review
and approval pursuant to 49 CFR 1152.50.

In Dociret Nos. AB-8# (Sub-No. 36X) and AB-12 {Sub-No. 189X),
we find that the discontinuance by DRGW and SPT, respectively, of
cperations on railrcid lines (1) between MP 335.0 near Sage, CO,
anc MF 271.0 near Malta, CO, and (2) between MP 271.0 near Malta,
CO, and MP 276.1 near lLeadville, CO, is exempt from prior review
ard approval pursuant to 49 U.S.C. 10505 because such review is
not necessary to carry out the transpertatien policy of 49 U.S.C.
i0iCla, regulation is not necessary to protect shippers from the
abuse of marke: power. In Docket No. AB-12 (Sub-No. 189X),
however, we further find that the abandonment by SPT of railrocad
lines (1) between MP 335.0 near Sage, CO, and MP 271.0 near
Malta, CC, and (2) between MP 271.0 near Malcta, CO, and MP 276.1
near Leadville, CO, is not exemp: from Prior review and approval
because review is necessary to carry out the transportation
poiicy of 49 U.S.C. 103101a.

In Docket Nos. AB-8 (Sub-No. 39) and AB-12 {(Sub-No. 188), we
f£ind that the discontinuance by DRGW and SPT, respectively, of
cperations on railroad lines between MP 271.0 near Malta, CO, and
MF 162.0 near Cafien City, CO, is permitted by the present or
future public convenience and necessity and will not have a
Serious adverse impact on rural and community development. 1In
Docket No. AB-12 (Sub-No. 188), however, we further f£ind that the
acandonment by SPT of railroad lines between MP 271.0 near Malta,
CC. and MP 162.0 near Cafion City, CO, is not permitted by the
present or future public convenience and necessity.

In Docket No. AB-12 (Sub-No. 184X), we f£ind that the
abandonment by SPT of railroad lines between MP 360.1 near
Wendel, CA, and MP 445.6 near Alturas, CA, is exempt from prior
review and approval pursuant to 49 U.S.C. 10505 because such
Teview is not necessary to Carry cut the transportation policy of
49 U.S.C. 1010la, regulation is not necessary to protect shippers
from the abuse of market power.

in Docket No. AB-12 (Sub-No. 185X), we find that the
abandonment by SPT of railroad lines between MP 117.6 near Suman,
TX, and MP 105.07 near Benchley, TX, is exempt from Prior review
and approval pursuvant to 49 U.S.C. 10505 because such review is
not necessary to carry out the transportation policy-of 49 U.5.C.
iCiCla, regulation is not necessary to protec: shippers from the
abuse ©f market power.
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In Docket No. AB-12 (Sub-No. 187X), e .J‘nd that the
abandonment by SPT of railrocad lines bet een MP 30.0 near
Seabrook, TX, and MP 40.5 near San Leon, TX, is exempt from prior
review and approval pursuant to 49 CFR 1152.50.

In Docket No. AB-33 (Sub-No. 93X), we find that the
abandonment by UPRR of railroad lines between MP 0.0 near
Whittier Junction, CA, and MP 5.18 near Colima Junction, CA, is
exempt from prior review and approval pursuant to 49 CFR 1152.50.

In Dockt No. AB-33 (Sub-No. 94X), we £ind that the
abandonment by UPRR of railroad lines between MP 5.8 near
Magnclia Towez, CA, and MP 10.7 near Melrose, CA, is exempt from
Prior review and approval pursuant to 49 CFR 1152.50.

In Docket No. AB-33 (Sub-No. 96), we £ind that the
abandonment by UPRR of railroad lines between MP 51.0 near Barr,
IL, and MP 89.4 near Girard, 1L, is permitted the present or
future public convenience and neczssity and will not have a
ser:ous adverse impact on rural and community develcpment.

In Docket No. AB-33 (Sub-Neo. 97X), we find that the
abandonment by UPRR of railroad lines between MP 119.2 near
DeCamp, IL, and MP 133.8 near Edwardsville, IL, is exempt from
Pricr review and approval pursuant to 49 CFR 1152.50.

In Docket No. AB-33 (Sub-No. 98X), we 7ind zhat the
abandonment by UPRR of railroad lines between MP 133.8 near
Edwardsville, IL, and MP 148.78 near Madison, IL, is exempt from
Frior review and approval pursuant to 49 U.S.C. 10505 because
Such review is not necessary to carry out the transportation
policy of 49 U.S.C. 1010la, regulation is not necessary to
pretect shippers from the abuse of market power.

In Docket No. AB-33 (Sub-No. 99X), we find that the
apandonment by UPRR of railroad lines between MP 0.0 near
lLittle Mountain Junction, UT, and MP 12.0 near Little Mountain,
UT, is exempt from prior review and approval pursuant to 49 CFR
1182.50.

In Docket Nos. AB-3 (Sub-Nos. 129X, 130, 131, 132X, 133X,

and 134X), AB-8 (Sub-Nos. 36X, 37, 38, and 39), AB-12 (Sub-
Nos. 184X, 185X, 187X, 188, and 169X), and AB-33 (Sub-Nos. 93X,
54X, 96, 97X, 98X, and 99X), we further find that any employees
affected by the abandonments and discontinuances suthorized
therein should be protected pursuant to shezt _Line

- X , 360 1.C.C. 91, 96-103 (1979), unless
different conditions are provided for in a labor agreement
entered into Prior to consummation of the relevant abandonment or
discontiauance, in which case protection shall be at the
negotiated level, subject to our review to assure fair and
equitable treatment of affected employees.

We further find that this action, as conditioned by the
environmental mitigation conditions set forth in Appendix G, will
not significantly affect the quality of the human environment or
the conservation of energy resources.

We further find that all conditions requested by any party
to this proceeding but not granted herein are not in the public
interest and should not be imposed. 5

.
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A5_is ordered:
1. The UP/SP-262 motion to strike (and reques: for
sanctions) is denied.

2. The BN/SF-61 motion tO strike is denied.

3. BNSF's request (BN/SF-54 at 32-33) that a certain
document relied upon by KCS (KCS-33 at 72) be stricken from the

recerd is denied.

4. The EBT/KCOSA joint motion dated May 10, 1996, is
granted, and the new evidence tendered therewit!® is made part of

the record in this Proceeding.

S. Charles W. Downey is permitted to intervene in this
Proceeding and to become a parcty of record.

€. 1n Finance Docket No. 32760, the application filed by
UPC, UPRR. MPRR, SPR, SPT, SSW, SPCSL, and DRGW is approved,
subject to the imposition ©f rthe conditions discussed in this
decisien. Such conditions include but are not limited to those
embraced in the BNSF, CMA, and URC agreements, and further
include but are net limited to the various modifications we have
Tequired with respect to the terms of the BNSF and OMA agreements
‘particularly wath Tespect to new facilities, transloading
facilities, build-out/build-in Options, contracts at 2-to-1
pPoints, and SIT facilities). The Board expressly reserves
Jurisdiction over the Finance Docket No. 32760
embraced Proceedings in order
conditiorn imposed in this d TY, %0 impose
further conditions or tC take such other actien, including the
crdering of dives:titure, as may be warranted.

7. 1f applicants consummate the approved transaction, they
shall confirm in writing to the Board, within 15 days after
consummation, the date of consummation. Where appropriate,
applicants shall submit to the Board three copies of the journal
entries recording consummation ©f the transaction.

8. All notices to the Board as a result of any
auticrizatien shall refer to this decision by date and docket

numoer.

9. No change or modification shall be made in the terms and
conditions approved in the authcrized application without the
FTior approval of the Board.

10. Applicants are hereby directed to file a Progress report
and an implementing plan en or before October 3, 1996, as
discussed in this decision, and to file further progress reports
on & quarterly basis thereafter.

12. 1In Finance Docket No. 32760 (Sub-No. 1), the trackage
Tights referenced in the Sub-No. 1 notice filed November 30,
1995, are exempted pursuant to 49 CFR 1180.2(d) (7). 5

13. Applicants and BNSF are hereby directed to file, no
later than September 4, 1996, a 49 CFR 1180.2(d) (7) class
éxemption notice covering the trackage rights added to the
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BNSF agreement in accordance with the amendments Tequired by the
CMA agreement.

14. Applicants and URC a:» heceby directed to file, no later
than September 4, 1996, a 49 C°R 1180.2(d) (7) Class exempt:ion
notice covering the trackage rights provided for in the
URC agreement.

15. 1In Finance Docket No. 327¢0 (Sub-No. 2), the petition
for exemption is granted.

16. 1n Finance Docket No. 32760 (Sub-No. 3), the petition
for exemption is granted.

17. 1In Finance Docket No. 32760 (Sub-No. 4), petition
for exemption is granted.

18. 1n Finance Docket No. 32760 (Sub-No. S), the petition
exemption is granted.

15. 1n Finance Docket No. 32760 (Sub-Ne. 6), the petition
exemplict is granted.’

20. In Finance Docket Neo. 32760 (Sub-Ne. 7), the petition
exemplion 1s granted.

21. 1In Finance Docket Neo. 32760 (Sub-No. 8), the petition
exemption is granted.

22. 1In Finance Docket No. 32760 (Sub-No. 9), the application

terminal area trackage rights is approved. BNSF and KCS
shall jcintly submit, by August 22, 1996, the agreed-upon terms
respesiing implementation of the Sub-No. § terminal trackage
fights. 1In the event and to the extent these parties are unable
tO agree to such terms, they shall submit, by such date, separate
PToposals respecting implementation of such terminal trackage
Fights. The Board will then choose the better of the proposals,
©r some variation thereof, and make it effective on September 11,
159¢.

Finance Docket No. 32760 (Sub-No. 10), the responsive
£iled by CMTA is denied.

Finance Docket lo. 32760 (Sub-No. 11), the responsive
appiication filed MRL is den.ed.

25. 1In Finance Docket No. 32760 (Sub-Ne. 12), the Tesponsive
application filed by Entergy is approved to the extent the
application seeks to require that the BNSF agreement be amended
to allow BNSF to transport coal te and from White Bluff via the
Write Bluff-Pine Bluff build-cut line. 1In all other Tespects,
the Sup-No. 12 responsive application is denied.

- 1In Finance Docket No. 32760 (Sub-Ne. 13!, the responsive
application filed by Tex Mex is approved, subject to this
restriction: all freight handled by Tex HMex pursuant to its
Sub-No. 13 trackage rights must have a pricr or subseguent
movement on the Laredo-Robstown-Corpus Christi line. Tex Mex and
UP/SP shall jointly submitg, by August 22, 1956, the agreed-upon
terms respecting implementation of the Sub-No. 13 trackage
Tights. 1In the event and to the eéxtent these parties are unable
0 agree to such terms, they shall submit, by such date, separate
Proposals respecting implementation of such trackage rights. The
Board will then choose the better of the proposals, or some
variation thereof, and make it effective on September 11, 1996.
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27. 1n Finance Docket No. 32760 (Sub-No. 14), the terminal
trackage rights application filed by Tex Mex is approved, subject
to this restriction: all freight handled by Tex Mex pursuan: to
its Sub-No. 14 terminal trackage rights must have a prier er
subsequent movement on the Laredo-uebs:evn-torpus Christi line.
Tex Mex and HB&T shall Jointly submit, by August 22, 1996
agreed-upon terms respecting implementation of the Sub-No. 1¢
terminal trackage rights. In the event and to the extent these
parties are unable to agree to such terms, they shall submit, by
such date, separate proposals respectinc implementation of such
terminal trackage rights. The Board will then choose the better
of the proposalc, or some variatien thereof, and make it
effective on September 11, 1996.

28. 1In Finance Docket No. 32760 (Sub-No. 16), the responsive
application filed by WEPCO is denied.

29. 1In Finance Docket No. 32760 {Sub-Ne. 17), the responsive
application filed by MCC and its rail affiliates is denied.

3C. With respec: to the cenditions imposed in this decision
Tespecting CPSB, the interested parties (CPSB, UP/SP, and BNSF)
srall jeintly submait, by August 22, 1996, the agreed-upon terms
respeciing implementazion of such conditions. iIn the event and
to the extent these parties are unable to agree tc such terms,
they shall subm:t, by such date, Separats proposals respecting
implementation of such conditions. The Board will then choose
the beiter cf the proposals, or some variation thereof, and make
it effeciive on September 11, 1996.™

31. With respect te the condition imposed in this decision
respeciing CMTA, the interested parties (CMTA, Longhorn, UP/SP,
anc BNSF) shall Jointly submit, by December 10, 1996, agreed-upon
terms respecting implementation of such condition. 1In the event
and to the exten: these Parties are unable to agree to such
terms, they shall submit, by such date, separate proposals
respeciing implementation of such condition.

32. With respec: to the condition impesed in this decision
respeciing TUE, the interested parties (TUE, UP/SP, BNSF, and
K2S) shall jointly submat, by December 10, 1996, agreed-upon
teIms respeciing implementation of such condition. 1In the event
and o the extent these Parties are unable to agree to such
terms, they shall submit, by such date, separate proposals
Tespeciing implementation of such condition.

33. 1In Docket No. AB-3 (Sub-No. 129X), the petition for
exemption is granted.

34. In Docket Nos. AB-3 {Sub-No. 130) and AB-8 (Sub-No. 38),
the application is granted.

35. In Docket Nos. AB-3 (Sub-No. 131) and AB-@& {Sub-No. 37),
the application is granted.

36. 1In Docket No. AB-3 (Sub-Ne. 132X), the notice is
accepted.

37. 1Ir Docket No. AB-3 (Sub-No. 133X), the petitien for
exemption 1s granted, and an NITU is hereby issued.

’
.

™ As previously noted, CPSB and UP/SP may jointly request,
by August 22nd, an extensicn of the August 22nd deadline.
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38. 1n Docket No. AB-3 (Sub-No. 134X), the notice is
accepted.

39. 1In Docket No. AB-8 (Sub-No. 36X), the petition for
exemption is granted. In Docket No. AB-12 (Sub-No. 3189X), the
petition for exemption is granted in part (discontinuance
authority is granted) and denied in part (abandonment authority
is denied).

40. 1n Docket No. AB-8 (Sub-No. 39), the application is
granted. 1In Docket No. AB-12 (Sub-No. 188), the application is
granted in part (discontinuance authority is granted) and denied
in part (abandonment autheority is denied).

41. 1In Docket No. AB-12 (Sub-No. 184X}, the petition for
exemption is granted, and an NITU is hereby issued.

42. In Docket No. AB-12 (Sub-No. 185X), the petition for
exemption is granted.

43. 1In Docket No. AB-12 (Sub-No. 187X), the notice is
accepted.

44. In Docket No. (Sub-Ne. 93X), the notice is
accepted.

45. 1In Docket Neo. (Sub-No. 94X), the notice is
accepted.

46. 1In Docke: Nc. (Sub-No. 96), the application is
granted.

47. 1n Docke: No. AB-33 (Sub-No. 97X), the notice is
accepted, and an NITU is hereby issued.

46. In Docket No. AB-33 (Sub-No. 98X), the petition for
exempiion 1s granted, and an NITU is hereby issued.

48. 1In Docket No. AB-33 (Sub-No. 99X), the notice is
accepred, and an NITU is hereby issued.

50. In Docket Nos. AB-3 (Sub-Nos. 132X and 134X), AB-12
(Sub-Nc. 187X), and AB-33 (Sub-Nos. 93X, 94X, 97X, and 99X),
notice will be published in the E=dezal Register on August 12,
199€. In these proceedings:

(a) Provided no formal expression of inten: to file an
offer of financial assistance (OFA) has been received, the
exemptions will be effective on September 11, 1996, unless
stayed pending reconsideration.

(b) Petitions tc stay, formal expressions of intent to
file an OFA under ¢9 CFR 1182.2%(e) (2), and
trail use/rail banking requests under 49 CFR 1152.29°"
must be filed by August 22, 1996.

(c) Petitions to reopen must be filed by September 3,
199¢. Except in Docket No. AB-33 (Sub-Nos. 94X, 97X, and
99X), requests for public use conditions must be filed by
September 3, 1996.

‘
.

" The Board will accept late-filed trail use Teguests so
long as the abandonment has not been consummated and the
abandoning railroad is willing to negotiate an agreement .

- 234 -




Finarce Docket No. 32760

(d) In Docket Nos. AB-33 (Sub-Nos. 94X, 97X, and 99X),
applicants shall leave intact all of the raights-of -way
underlying the track, including bridges, culverts, and
similar structures, for a period of 180 days from the
effective date of this decision to enable any state or local
government agency or other interested person to negotiate
the acquisition of the rights-of-way for public use.

(e) 1In Docket Nos. AB-3 (Sub-No. 134X) and AB-12 (Sub-
No. 187X), applicants shall leave intact all of the rights-
cf-way underlying zhe track, including bridges, culvercs,
and similar structures, for a period of 90 days from the
effective date of this decision to enable any state or local
government agency or other interested person to negotiate
the acquasition of the rights-of-way for public use.

S1. 1In Docket ilos. AB-3 (Sub-Nos. 129X and 133X), AB-8 (Sub-
No. 36X), AB-12 (Sub-Nos. 184X, 185X, and 185X), and AB-33 (Sub-
No. 98X), notice will be published in the Fedexal Register on
August 12, 1996. In these proceedings:

fa) Provided no formal expression of intent to file an
OFA has been received, the exemptions will be effective on
September 11, 1996, unless stayed pending reconsideration.

(B) Petitions to stay, formal expressions of intent to
£ile an OFA under 4¢ CFR 1152.27(c) (2), and [except in
Docket Nos. AB-8 (Sub-No. 36X) and AB-12 (Sub-No. 189X))
trail use/rail banking requests under 45 CFR 1152.29%°
must be filed by August 22, 1996.

(¢) Petizions to Tecpen must be filed by September 3,
199€. In Docket Nos. AB-3 (Sub-No. 129X) and AB-12 (Sub-
No. 185X), requests for public use conditions must be filed
by September 3, 1996.

(d) In Docke:t Nos. AB-3 (Sub-No. 133X), AB-12 (Sub-
No. 184X), and AB-33 (Sub-No. 98X), applicants shall leave
intact all of the rights-of-way underlying the track,
including bridges, culverts, and similar structures, for a
period of 180 days from the effective date of this decision
to enable any State or lecal government agency or other
interested person o negotiate the acquasition of the
Tights-of-way for public use.

() 1In Docket No. AB-12 (Sub-No. 185X), applicants
shall leave intact all of the rights-of -way underlying the
track, including bridges, culverts, and similar structures,
for a period of 90 days from the effeczive date of this
dec.sion to enable any State or local government agency or
other interested persocn to negotiate the acquisition of the
rights-of-way for public use.

52. 1n Docket Nos. AB-3 (Sub-Nos. 130 and 131) and AB-33
(Sub-No. 96), notice of the f£indings made with respect to the
acandonment authorizations sought therein will be published in
the Fedezral Register on August 12, 1996. 1In these proceedings:

(a) An OFA to allow rail serviece tO continue must be
Teceived by the railroad and the Board by August 22, 199¢.

.
.

"° The Board will accept late-filed trail use requests so
iong as the abandonmen: has not been consummated and the
abandening railroad is willing to negotiate an agreement .
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The offeror must comply with 49 U.S.C. 10905 and
49 CFR 1152.27(¢) (1).

(b) OFAs and related correspondence to the Board must
refer to the appropriate abandonment proceeding. The
following notation must be typed in bold face on the lower
left-hand corner of the envelope: °®0ffice of Proceedings,
AB-OFA.°*

(€) Subject to any conditions set forth and provided
no offer for continued rail operations is received, an
Appropriate certificate will be issued. An abandonment may
not be effected prior to the effective date of the
cercificate.

(d) 1In Docket No. AB-33 (Sub-No. 96), applicants shall
leave intact all of the rights-of-way underlying the track,
including bridges, culverts, and similar structures, for a
period of 180 days from the effective date of this decision
to enable any State or lccal government agency cor cther
interested person to negotiate the acquisition of the
rights-of-way for public use.

(e) In Docket No. AB-3 (Sub-Nos. 130 and 131),
requests for public use conditions must be filed by
Septempar 3, 1996.

3. 1n Docket Nos. AB-8 (Sub-Nos. 37, 38, and 39) and AB-12
(Sub-No. 188), notice of the findings made with respect to the
ciscontinuance authorizations sought therein will be published in
the Fedezal Register on August 12, 1996. In these proceedings:

(a) An OFA to allow rail service to continue must be
received by the railroad and the Board by August 22, 1956.
The offeror mus:t comply with 49 U.S5.C. 10905 and
49 CFR 11852.27%7(e¢) (2).

(b) OFAs and related correspondence tc the Board must
refer to the sppropriate abandonment proceeding. The
following notation must be typed in bold face on the lower
left-hand corner of the envelope: *0ffics of Proceedings,
AB-OFA.*

(c) Subject to any conditions set forth and provided
no offer to subsidize continued rail operations is received,
an appropriate certificate will be issued. Discontinuance
may not be effected pricr to the effective date of the
certificate.

S4. 1In Docket Nos. AB-3 (Sub-No. 133X), AB-33 (Sub-Nos. 96,
97X, 98X, and 99X), and AB-12 (Sub-No. 184X), the exemption
authority granted is subject to the additional condition that the
carrier(s) comply with the following terms and conditions for
implementing trail use/rail banking:

(@) If an interim trail use/rail banking agreement is
reached, it must require the trail user to assume, for the
term of the agreement, full responsibility for management
of, any legal liability arising out of the transfer or use
of (unless the user is immune from liability, in which case
it need only indemnify the railroad from any potpntial
liability), and the payment of any and all taxes that may be
levied or assessed against the Tight-of -way.

(b) 1Interim trail use/rail banking is subject to the
future restoration of rail service and to the user's

- 236 -




Finance Docket No. 32760

continuing to meet the financial obligations for the right-
of-way.

(e) 1If interim trail use is implemented, and
subsequent.y the user intends to terminate trail use, the
user must (i) send the Board a copy -of the cover page of
this decision and the Page (s) containing this Ordering
Paragraph %6, and (ii) request that Ordering Paragraph 56 be
vacated in relevant part on a specified date.

(d) If an agreement for interim trail use/rail banking
is reached by the 180th day after the date o' service of
this decision, interim trail use may be impl :mented. If no
agreement 1s reached by that time, the carrier may fully
abandon the line, provided any conditions imposed are met.

SS. 1In Docket Nos. AB-3 (Sub-Nos. 130 and 131) and AB-33
(Sub-No. 96), subject to the conditions set forth above and
FProvided no offer for continued rail operations is received, a
CITU will be issued. Applicant may not effect abandonment and
material salvage til permitted under the terms of the CITU.

5€. Approval cf the application in Finance Docket Ne. 32760
1S sufject to the labor protective conditions set ou: in
s —fonsrol-- = , 360 I.C.C. 60, B4-50

(1979).

57. The trackage rights exempted in Finance Docket No. 32760
(Sub-No. 1) are subject to the labor protective conditions set

ous an =X 3 -)

354 1.C.C. 605, 610-15 (1978), as modified in Mendogine Coass

ane. = » 360 1.C.C. 653, 664 (1980).

S€. The line sales exempted in Finance Docket No. 32760
(Sub-No. 2) are subject to the labor protective conditions set
out in il — g

360 I.C.C. 60, 84-30 (1979).

§9. The terminal railroad control transactions exempted in
Finance Docket No. 32760 (Sub-Nos. 3, 4, 5, 6 and 7) are subject
S the laber protective conditions set out in =
fasssal-. . RaSi., 360 1.C.C. 60, 84-90 (1979).

6C. The trackage rights approved in Finance Docket No. 32760
‘Sub-No. 13) are subject to the labor protective conditions set
oues in =4 = : ’

354 I.C.C. 605, 610-15 (1578), as mod:fied in Mendocine Coass
’ 1 - . 360 I.C.C. 653, 664 (1980).

€1. The abandenments and discontinuances authorized in
Docket Nos. AB-3 (Sub-Nos. 129X, 130, 131, 132X, 133X, and 134X),
AB-8 (Sub-Nos. 36X, 37, 38, and 39), AB-12 (Sub-Nos. 184X, 1e5x,
187X, 188, and 189X), and AB-37 (Sub-Nos. 93X, 94X, 96, 97X, 98X,
and 99X), are subject to the laber protective conditions set out
in mmm.;&ndnmm 360 1.C.C. 91,

98-103 (1979).

62. Approval of the transactions autherized in the Finance
Docket No. 32760 proceeding and in the Various embraced
Proceedings are subject to the environmental mitigation
cocnditions set forth in Appendix G. .

€3. All conditions that were Tequested by any party in the
Finance Docket No. 32760 proceeding and/or in the various
emcraced proceedings but that have not been specifically approved
in this decision are denied.

- 337 .




Finance Docket No. 327¢0 ‘

64. This decision shall be effective on September 11, 1996.

65. With respect to the proceedings docketed in Finance
Docket Nos. 32760 and 32760 (Sub-Nos. 3, 2, 3, 4, S, 6, 7, 8, 9,
10, 11, 12, 13, 14, 16, and 17):

The requirement cf arn initial decision is waived pursuant to
49 U.S.C. 11345(f). The decisions embraced herein are final
decisions within the meaning of 49 U.S.C. 10327. Any
administrative appeal will be entertained only under
49 U.S.C. 10327(g), which permits appeal only on the basis of
material error, new evidence, or substantially changed
circumstances.

By the Board, Chairman Morgan, Vice Chairman Simmons. and
Commissioner Owen. Chairman Morgan, Vice Chairman Simmons, and
Commissioner Owen commented with separate expressions.

Vernon A. Williams
Secretary

CHAIRMAN MORGAN, commenting:

'-—vgﬂnp. uaa

The proposed merger of the Union Pacific (UP) and the
Southern Pacific (SP) railroad systems -- creating the Nation’'s
largest rail system -- gtands as a true test of the statutery
authority of the Surface Transportation Board (Board) to permit
transportation-related transactions that are in the public
interest. In determining the public interest in a rail merger
case, the Board must carefully balance the benefits flowing from
the consclidation against the anticompetitive conseguences that
may result. 1In this case, the transportation benefits are clear.
And although the anticompetitive effects of approving this merger
without conditions could be significant, the Board, through the
conditioning authority granted by Congress. can and has imposed
conditicns to address the potentially significant adverse
consequences cf the merger.

Throughout this merger proceeding, the Board has heard from
a broad cross-section cf interests about the potential impacts,
bcth positive and negative, associaced with this merger. We have
heard from ghippers who Support the merger and shippers who
OPpPOse the merger. We have heard from Tailroads that are for the
merger and railroads that are against it. We have heard from
sSome staie and other governmental officials who are for it and
some who are against it. We have heard from employees who
Support it and employees who do not. The Board‘’s challenge has
been to weigh all of the extensive evidence and to arrive at a
balanced decision that addresses the potentially significant harm
while preserving the significant transportation benefits that
thy.s merger will produce. 1 believe that the Board has met that
challenge in this decisaion.

Zunzighs Denial

Some parties have argued that this case should he easy to
decide: if there is a competitive Problem, you *just say no® and
deny the whole application, leaving it to the pPrivate parties to
attempt to wcrk out a solution more acceptable to the government:.
With all due respec:, while that may be the easy answer here,
particularly given the opposition, I do not believe that it is
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the right answer in this case. Government's z>le in today’s
world, in my view, should be to work in Partnership with industry
O empower it to take the steps necessary to compete. -When

" © private industry comes forward in good faith with what it

believes to be a stimulus for economic growth and development, we
should not presume collusion in the first instance and dismiss
the proposal altogether. Rather, we must attempt to craf: a
response that balances the many competing interests.

There are clear and real pluses to this me-ger. First, the
merger permits UP and SP tc realize tremendous transportation
efficiencies and other benefits. History has shown that
restructuring in the rail industry has strengthened the rail
transportation sy.tem in the form of better service and lower
rates, and this merger should be no exception.

Second, the merg:r ensures that shippers on the SP system
will continue to receive competitive service. Some parties have
argued that we should nct be concerned about SP's financial
condition. However, the State of California, on behalf of its
shippers, and the United Transpercation Union, on behalf of its
employee members, are worried, and the record, as discussed in
our decision, supports their concerns. Denying the merger and
Tisking a downsized SP or an SP broken up inte Pieces 1s not what
they want. And it is not a risk that we, as guardians cf the
Public interest under our statute, should be willing to take.
Ratner, consistent with the Statute, the Board should strive to
allow the far-reaching benefits Promised by this merger and to
Save the SP system as a viable competiitive force.

vesiisure

Some parties have argued that there is another simple,
S=iSx, and obvious way to fix the potentially significant
coTpelit:ve problems associated with this merger: divestiture.
Civesi:iture may be an obvious fix to some, but it is not an
covicus £ix for me in this crse. First, as presented, it would
De a drastic solution in this case, and one that we should pursue
cniy 2f there is clearly no other viable alternative. Railroads,

:ih thelr network economies, are different from other
~ntustries, and taking away part of their network takes away par:
{ their economies of operation. As the Board's decisiern
emonsirates, there is clear evidence on this record tha:
divestiture of the sort suggested by some of the parties would
s:grn.ficantly undercut the transportation benefits and
eli:ciencies associated with this merger.

Moreover, the divestiture pProposals discussed in this case
are far-reaching, with cone proposal even suggesting the
Civestiture of 1200 miles. This remedy goes beyond the harm to
be addressed, and it does not distinguish between those shippers
that will lose direct and irndirect competition and those whose
competitive position will not be substantially affected by the
merger. Government remedies, under our Statute or any other law,
should not overreach and mus: be specifically tailored to the
identifiable harm.

Furthermore, divestiture is not necessarily simple and

sick. To the contrary, it could lead to more government
intrusion, more regulatory oversight, and, ultimately, more
iitigation when the unsuccessful suitors seek relief. K This is
pPariicularly tiue given the fact that cercain divestiture
F- pPosals were not even formally presented in the record of this

toceeding. Divestiture here could mean another proceeding and
more delay, creating the type of uncertainty and unpredictability
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for business that the government of zodly, and certainly this
Board, are trying to avoid.

In shore, divestiture Poses substantial problems of its own
in this case.

P

Divestiture, with all of these potential problems, might be
more palatable if there were no other way to £ix the competitive
harm in thas Case. However, there are other ways .

The applicants
and they have sought to
pProviding a private sector solution through the granting to
Burliagton Northern Santa Fe (BNSF) of extensive trackage rights.
Parties have complained that those trackage rights will not
4s much competition as an independent Sp. I disagree.
4 strong competiter that wants to compete and that knows
Trackage Tights are used successfully throughout
the industry, and there is no evidence that, because of thear
nature and scope, the trackage rights here would not be an
effeczive competitive alternative, Furthermore, as the record
shows, the trackage rignts agreement provides significant
transportation benefits of its own. 1f managed properly -- and
the Board has the means and the mandate to make sure that they
are -- these trackage rights can Teplicate SP's existing
competitive presence and can provide market discipline for the
merged UP/SP system.

: The BNSF agreement is clearly Strengthened by the Privately
nNegoliated agreement with the Chemical Manufacturers Association
(CMA) .  However, the Board has concluded, and Tightly se, that
more 1s needed to address the potential competitive hazm. The
Board has augmented conditions in the important areas of build-
ins and build-outs, transloads, new facilities, storage-in-
transit : - We have responded to

L and specific shippers,
plastic and chemical
Shippers, and grain rade. Our conditions are
carefully crafted teo Preserve crmpetitive alternatives existing
tcday without undermining the benefits of the merger.

We alsc provide for S years of oversight. Parties have
atiacked oversight on the one hand as a meaningless gesture. On
the cther hane, they have criticized oversight as burdensome
overregulation. Which is it? The answer is that it is neither.
The conditions that the Board has imposed Tequire the applicancs
and BNSF to report pPeriodically to demonstrate to the Board that
the protective conditions are in fact working. The Board will
not depend upen shippers and affected Partizs to do its
monitoring. 1If competitive harm becor-3 pProblem, we can and
will act. The divestiture option will remain available during
the entire oversight periecd. The Board has taken this case very
seriously from the beginning and will continue to do so.

Sa2s.ng
1 believe that our decision is 2 balanced one that

Tecognizes the many competing issues in this case.

the transportation benefits of the transaction,

Board has a mandate not to ignore. It ensures a strong and

effective competitive alternative for shippers and communities

served by S7 -- we owe them ne less. 1 recognizes the

importance of the transaction te the employees, for it is they

who have much at stake. It mitigates as appropriate the
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Competitive harm without the risk of potentially more intrusive
governmental action. It recognizes and affirms the importance
and the benefit of market-based PToposals and private sector
hegotiations among the various sectors of the transpertation
eommunity, including management and labor. On balance, this
decigion is a sound one; it represents good government; it ig
good for transportation; and it is goed for the economy.

VICE CHAIRMAN SIMMONS, commenting:

1 was a member of the Interstate Commerce Commission when,
in 1986, that body denied the application of the Santa Fe
Southern Corporation to acquire and merge with the Southern
Pacific Railroad (SELSR). Arguably, many of the competitive
pProblems of the ill-fated SE/SE merger exist in this case,
leading one to conclude that the two cases are similar. However,
I believe that it was irresponsible far some parties to conclude,
summarily, that the Proposed merger here is anti-competitive and
ill-advised merely because applicants’ lines are parallel.

Such an inflexible view with respect to this industry is
abhorrently narrow minded. More important, such an unyielding
View ignores the eccnomic Tealities of this present day industry
and the economic Tealities that faver a merger in this instance,
but that did not faver a4 merger in SF/SP.

There are striking material differences between the two
cases that require additional examination ©r analysis. Fairst,
unlike the applicants in SL/SP, here, at the ocu=set, Up and SP
have identified areas that will face a reduction in competition
and have veluntarily negotiated settlements that offer remedial
solutions. Second, the applicants have factually demonstrated,
persuasively, that the economic fcreces in Play tcday demand such
4 merger. Now more than ever, shippers are Tequiring railroads
tO provide seamless, Single-line service, free of costly
interchanges and reciprocal switching.

Thus, no one should be misled by OPPosSing shippers who
refuse to see beyond their singular concerns, thereby pitting
their parochial interests a4gainst z broader public inceres: that
demands increased efficiencies throughout the surface
transportation system.

Likewise, we ghould alsc net be misled by the self-gerving
and centralized views of OPPOSing railroads, who, after all, are
merely bartering for a gTeater slice of the economic pie.

Here, as in similar Cases, the analysis must be -- what as a
whcle is in the public interest. It is this analysis and none
other that controls the debate.

Railroads have made significant productivity gains as a
Tesult of the Staggers Act, 1CC Actions, and improved labor
agreements. there is sufficient evidence to credit
railroad consolidations with many of the efficiency
merger will further the productivity gains alre
the rail industry.Mergers reduce interchanges and excess
equipment. Mergers also, as preferred by shippers, traditionally
result in single-line operations capable of providing
uninterrupted, seamless service.

Today, the single fastest growth segment for railrocads is

intermocdal and its transportation requires certain
characteristics that UPSP can deliver. This will continue to be
the growth segment for the industry. While carriers can limp
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along on the strength of their traditional commodities of coal,
umber, graain, automobiles, etc., and have increases in revenues
and profits, they need new sources of traffic and revenues in

order to grow and attract capital. Intermodalism is that source.

Granted, there are no large profits in intermodal service, but
that will change as the tratfic increases and Tailroads become
expert and efficient in delive his type o

order for the benefits of intermodalism to reali

potential, this merger should be approved.

Simply offering single-line service, however, is not enough
in the long run to attract and hold interr Za) traffic.
Intermodal transportation requires substantial capital
investments to operate efficiently, including large funds for
clearances, double-tracking, constant maintenance of track,
modernization of yards, and labor improvements, all to move this
traffic at top-notch speed. The Board's analysis places emphasis
on the important role this merger would play in advancing those
goals of promSting intermodalism. As railroads increasingly
atiract this traffic, there will be less highway congestzion,
improvements in air quality, reduction in accidents, and better
time management, as workers spend less time in costly highway
tie-ups.

Intermodalism requires capacity and infrastructure. The
UPSP merger will Provide synergies, network efficiencies, and
financial Capability that are necessary to develop intermodal
service. A -ombined UPSP will have thousands of Toute miles that
could be exp.oited for high quality intermodal service.
Recognizing that intermodalism is the key for future grewth,

nts have committed to invest $250 millien in intermodal

terminals, and $500 millien £O upgrade key routes for intermodal
movements: the Sunset, Texas and Pacific, and Tucumcari routes.

: agree with the applicants’ insistence that their market
coverage is incomplete. As a Tesult of the merger, however, UPSP
will have improved and shorter routes throughout the Wes:, and
will operate on a level Playing field equal to BNSF. The
Tailroad will be able :o Teduce hundreds of miles in travel time
=0 _such areas as California‘'s 1-5 corridor, Sp's Chicago-Southern
California route, and so en.

UPSP makes much of the fact that the catalyst for this
merger was the consclidation of the Burlington Northern and the
Santa Fe. 1Indeed, I tend to agree that rhe BNSF merger was the
event that altered the competitive situation of the rail industry
in the West. I: particularly changed cenditions for SP as that

t fully positionec to dea. with the competitive
impacts of the BNSF. SP can continue the current situation, but
given the low costs and operating ratios of BNSF and UP, the old
Strategy developed by SP cannot achieve the intended results and
keep pace with the BNSF. It cannot Just cut rates to maintain
existing traffic or attract new traffic, that Sstrategy would only
further cause Sp's deterioration. Sp would continue to exist,
but f=r the most part, :: would effectively b¢ ¢iiminated as a
market force, and would no lenger be a significant pPlayer in the
market. UP and BNSF, because of their sheer sizes, will continue
to lower costs, attract traffic and investment, while SP will
simply fall further behind.

Parties opposing the merger argue that SP does not need this
merger to survive, that it can continue to operate on a stand
alone basis and attrac: the necessary capital 'to prosper.
order to remain a stand alone railroad, however, SP would
Probatly abanden those adreas where SP has little to no

age and focus on areas wh the carrier can

ent enough to satisfy investors, that is in
those arecs where SP is the dominant or sole carrier, and need
not compete as vigorously. This Strategy, while economically
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sound, would only further marginalize SP and Prevent it from
being a competitive market force in the territories it serves.

SP could provide service in a few narrowly defined markets, and
not play much of a Competitive role in the broader markets of the
West. The restructuring of the SP would mean less competition in
SOme markets, and the Possibility of abandonmen: of marginal

lines.

Some of the opponents are calling for divestiture of key Sp
routes as a way to satisfy competitive problems. Conrail, Kansas
City Southern, National Industrial Tragfic ileague (NITL), Montana
Rail Link, and others seek divestiture cf various SP routes.
History reflects that the ICC has never used divestiture of
portions of an ! 48 & method to preserve
competition. This i1s so, in Part, because experience shows that
divestiture is no: a PToper remedy in the context of the rail
industry. Divestiture has been ordered in Rilier industries,
where the merging partners are generally required to divest
themselves of a subsidiary or some other business no: necessary
for the operation of the core business.

Here, by contrast, Proponents of divestiture seek to destroy
a unified SP system consisting of routes and corridors that are
vital to its core business of pProviding railroad transportation.
I have strong reservations against such a divestiture here, as it
would cause more Problems than it would actually solve.
Specifically, the SP's value is as a single system, and because
©f the value of what is referred to as System integration, a
break up of SP would net make sense. Furthermore, on the whole,
divestiture would not benefit s . inasmuch as many current
single-line mov

With a
ippers will have the Opticn of using two financially

sound rail systems, UPSP and BNSF. I am confident that the two

Mmega systems will compete fiercely. One only need look for
evidence in the Powder River Basin and the intermodal business
from the Pacific Northwest to Chicago. The competition to serve

avtomebile plants is a constan en rail carr
Western shippers can i

acility, resources,

a weak SP, whose ¢

In my view, PTOponents of divestiture have imprudently
nd irresponsibly narrowed their focus on the Preservation of
compe-.itien. But in so deing, they have ignored the special role
overall that healthy railrcads play in promot;
intezest. This perhaps
indeed, the

RO one, including

Federal regulaters, substizute the pPreservation
of competition, Just for the sake of having it, over the
combination of other factors contributing to the pPublic interest.

We should not forget that with respect to this industry, the
Nation‘'s antitrust laws do no more then help form the debate.
They do not control the debate, as the Public interest standard
is much broader. See ! . 396 U.S. 491,
at 506-516 (1970). Indeed, it is well settled that federal
regulators can approve Tail consolidations that viclate the
antitrust laws. See generally : . 361 U.S.
491 (1970).

No one should be that alarmed or dismayed that the merger
may produce a lessening of competition, as some lessening of
competition is a logical and natural consequence of any merger.
However, as history has shown, TY concern of this
federal body must be the e Tail consolidation on the
adequacy of transportation Services available to the public.
Thus, since modern times the agency has been encouraged to favor
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mergers, consolidations, .nd"Joxnt use ef facilities that tend to
Tationalize and improve the Nation's rai System. Seg Misgouci-
= 4 . 632 F.2d 392, 396 (S5th Cir.

1980).

In this case, competition will be preserved with the
settlement agreements and the additional conditions recommended
by this Board. Burlington Northern Santa Fe has the ability to
offer vigorous competition to shippers at 2-to-1 poants. Thus, I
f£ind arguments that trackage rights cannot work as a substitute
for real competition extremely unpersuasive. Properly structured
and their terms reviewed by the Board, trackage rights can
Provide effective competition. Both history and common
eéxperience upholds this positien.

Nevertheless, opponents imprudently argue that trackage
rights here will not be feasible and that the competiticn offered
thereby is illusery, because of the so-called unprecedented
length in miles involved in the trackage rights.

Such arguments not only defy good business logic, they alse
mis® the pro-competitive public benefits to be derived from such
trackage rights. Here, the trackage rights will not sust allow
BNSF to compete with the merged carriers for local traffic, they
will alsc allow BNSF to £ill links within its own system and
provade it with the opportunity to add SP served shippers on to
its existing hauls.

To the contrary, some parties argue trackage rights
compensation here is set so high that BNSF will become less then
enthusiastic, and as such, it will not truly offer competitive
alternatives to the merged UPSP. Whether that is so remains to
be seen. But agency policy has always been to encourage parties
to voluntarily negotiate compensation. It is difficult to accept

the notion that BNSF would have agreed to a level of compensation
high enough so as to effectively cut-off its competitive options
and additional sources of Tevenue. Why agree to the deal? BNSF
could have joined others in protesting the merger and as such
been a formidable foe. Because of its financial strengths and
routes, BNSF .s the best choice to Serve those shippers in the
2-to-1 markets. If UPSP wanted little o no competition, it
coculd have chosen weaker carriers with limited geographic reach.

The Department of Justice is concerned that the trackage
rights compensation is based on usage, and would rather see BNSF
make a substantial payment up-front to serve as an inducement te
vigorously compete in order to TECOUp its investment. While
initially a provocative idea, I See no need to worry under these
circumstances about BNSF competing. It should be noted that BNSF
has substantial fixed and commen COSts on its own system. That
system will connect or £ill in the gaps with the trackage rights,
and hence additional traffic will help defray BNSF's existiag
costs.

Merger opponents alsc insist that there is not sufficient
density for BNSF to compete. Again, I reject this assertion. iIn
their rebuttal, applicants thoroughly demolish this argument by
demonstrating that oppenents presented flawed studies to prove
their point with regard to tratfic dansity. For example, they
exclude all intermodal, grain and coal traffic from the study.
Besides being misleading on availabie commoiities, the opponents
alsc impose geographic rTestrictions, failing to include local
traffic flowing within Texas, Arkansas, and louisiana.
Furthermore, as UPSP point out, protestarts to the merger exclude
all tratfic betwe.. Mexico and Texas, Louisiana, Arkansas, as
well as all traffic between Mexico or those States and points in
the Western United States and Canada. BNSF could use a lot of
this traffic in conjunction with the western portion of its rail
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hetwork, but the opponents’ study excludes all of thas traffic
from their calculations.

All in all, the handicaps cited -- trackage rights
compensation and lack of sufficien: traffic .. have not been
validated. Opponents assert that BNSF will be unable to develop
significant market shares, which will render it unable to develop
the volumes necessary tc achieve economies ©f density and scale.
It is my view that the OPPOSition ignores what I view as a
crucial point: whether BNSF will be able to be at least as
competitive as SP is on those Toutes. According to the best
evidence of record, where there are parallel lines, and UP and sp
compete head-to-head, SP has the low marxet share. BNSF, which
has lower costs than sp, could garner at least the same amount of
tratfic as SP. With BNSF's larger system, financial strength,
and market share, BNSF has the ability to develop even greater
market share than Sp currently pcasesses.

feverctheless, in keeping with the congressicnal mandates of
PASt and present, to ensure that competition is meaningful, the
Board will actively monitor the transaction for the next five
years. 1 want the applicants, BNSF, and all shippers to know
that ve are very serious about monitoring. This Board is
Prepared tc take further action sheuld the BNSF net live up to
itS common carrier obligatien to effectively compete or ¢ UPSP
undertakes actions that impede BNSF's ability to compete.

Overall, the poritisns of DOJ and other commenting federal
PPear to be based on the following premise: FZices
higher as the number of competitors decrease. Bu: as
+forementioned, this Premise is predicated on theories that do
Pt readily apply to the railrcad industry.

The evidence is conclusive, that although the number of
Class I railroads have fallen, prices, for the most par: have
declined since enactment ©f the Staggers Act. There 13 no
clearer an example of this point than the healthy competitive
environment in the Southeast, where there are only two Class I
railroads.

By contrast, for the West, UPSP and the State of California
have presented persuasive evidence (much of which concurs with
the Board's own tracking over the years) that SP is the 3zd place
rail carrier in many marke:ts, and as cuch it contributes very
little to the level of competiticn in those markets where i1t is
he third carrier.

Similarly, much as been made of the fact that Southern
Pacific is not a "failing firm*. Whether it is a failing firm or
not, SP is certainly a Very weak competitor. It cannot come near
tC investing the huge sums UP and BNSF will spend on capital
expenditures. Without investments in plant
will continue to fall further behingd its There is
evidence that in many markets where Sp competes with BNSF and UP,
it is simply a marginal pPlayer. Not only are SP's shippers
threatened with continuing poor service, but its thousands of
erployees risk losing their Jobs. That Possibility is why sp
unionized employees SUpport this merger.

Shipper testimony confirms that in many markets, SP is
unable to meet the service demands o. shippers. This merger will
produce efficiencies that would increase the competitive
significance of SP's assets in the marketplace. This point is
key to understanding what drives this merger and the strong
shipper support. Undoubtedly, SP has very attractive assets and
Xey routes, that with shrinking capital and the intense
competition offered by BNSF (as witnessed by the number of sp
shippers BNSF has acquired since its merger), the current
management 1s not in a pos:ition to fully expleit. To let spP
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linger and hope for better times to appear, I believe, weakens
the carrier further, and as traffic patterns adjust or alter as a
consequence of BNSF and UP's relentless competitive activity at
the expense of SP, the value of its assets would greatly
€iiminish. DOJ claims that SP can centinue to offer the same
price-quality combinations it offers now, ard that SP’'s position
"elative to the two other carriers would not change if we deny
the merger. However, logic dictates that without substantial
ifusion of capital, SP will be unable to continue to provide
those services in the few mar i to do so. A
rational SP would concentrate 8 and routes where
it has a competitive advantage and limit capital spending, while
BNSF grows even more efficient.

Lastly, I believe that the transaction will strengthen the
country’s national defense. The Department of Defense supports
the merger rTealizing that it will Tesult in the ¢
! Because

SP has
il service for DOD. A lack of
capital investments have hampered SP's ability to provide
efficient and timely service to the military. The merger will
improve quality while also offering an alternative Lo the service

©f the BNSF.

In sum, I believe that this merger will result in tremendous
benefits and enhancements to the Nation's economy. The founders
of the Nation’'s railroads were individuals of visien. Because of
their foresight, the country went on to create the world’'s most
efficient transporzation system, which in turn helped to create
the woerld's most powerful industrial base and strong agricultural
economy. This merger will continue to advance our strong
manufacturing and agriculture Sectors, and strengthen this
nation’s competitiveness in the global economy. The benefics
enunciated are real and will pProduce shorter routes, new
Services, lower costs, better car supply, and more efficient
operaticns. Farmers served by UP will find new markets for their
wheat. Coal producers in Utah and Cclerado will be able to
market their coal to utilities because the SP has already
invested heavily in expanding the market for western coal, and UP
will not do anything tc jecpardize that sguccess, especially since
a substantial amount of that coal goes to Asian marke:cs.

Chemical and plastic shippers faced with the loss of a
competitive alternmative, will have the services of BNSF through
the sectlement agreement. Although many of those manufacturers
fear the consequences of the merger, BNSF will want to provide
Service just to increase its own market share and revenues.
Besides, these Captive shippers have the added protection of
being able to file a rate complaint against the UPSP with the
Board. Add that to the fact that the Board will moniter the
transaction for the next five years to determine if BNSF is
offering viable competition.

Finally, I want te Personally commend the applicants here in
an additional area. Specifically, I am confident that in the
future we will look back at this entire episcde -- at the
continued advancement of the surface transportation industry --
as a sterling example of a moment in time where railroads,
shippers, and labcr®® met at the conference table beforehand,

3 1 believe that the Labor Unions deserve a special
commendation here. should take Special' pride in the level
©f commitment it exacted from UPSP in reconciling competing
interests. The level of commitment made by the railroads to
labor is a credit to Labor's diligent efforts in striking a
Prcper balance between its interests and the overall compelling
public benefits of the merger. History will show that hctc.d ,

F (continued. ..
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and forged a marvelous market based private sclution to further
the industrial interests of this nation. That, coupled with the
vVery special measured expertise of the dedicated staff of a
beleaguered but valiant Federal agency, has produced an excellent
result that will benefit the public for decades to come.

COMMISSIONER OWEN, comment ing:

Since passage of the Transportation Act, 1920, it has been
the public policy of the United States to encourage railrocad
mergers and ccnsolidations that are in the public interest.*
The 1920 congressicnal directive was restated by the
Transportation Act of 1940, which provided that railroad mergers
and consclidations be *consistent*® with the public interest.®
Again in 1976, Congress encouraged “efforts te restructure the
(rail) system on a more economically justified basis, including
- . . an expedited procedure® for mergers and consolidations.?™
And in 1980 and again in 1995, Congress voted to retain in the
Interstate Commerce Act the pProvision that mergers and
consolidations among two or more Class - railroads "shall® be
approved if they are found by the Surface Transportation Board to
be "cunsistent with the public interest.

The recurring term “public interest” may be found in the
National Transportaticn Policy, which instructs the Surface
Transportation Board to promote safe and efficient rail
transporcation and to foster sound economic conditions. ¥ The
Supreme Court has held:?"

The term public interest . . . is not a concept without
ascertainable criteria. but has direct relatior to

adequacy of transportation service . . . [and to] best
use of transporration facilities . ‘

Congress provides us with additiocnal direction --
specifically, that five factors be considered when reviewing
railroad merger and coasclidation applicaticns: ™

(. .continued)
Labor’'s participation in the debate resulted in a win-win

situation for everybody.

3 Transportation Act, 1920, 41 stat. 456 (1520).
3 Transportation Act of 1940, S¢ Stat. 899, 905 (1940).

3¢ Railroad Revitalization and Regulatory Reform (4-R) Act

of 1976, 90 Stat. 31 (1976) at Sectien i01(a) (2). gSee
4 £34 S. Rep. No. 9-

595, 94th Cong., 2¢ Sess., January 27, 1976 a3t 34

3 staggers Rail Act, 94 Stat. 1895 (1980), and ICC
Termination Act of 1995, 109 Stat. 803 (1995), now codified at

49 U.S.C. 11324 (c). .

.

¥ 49 U.S.C. 10101.

wn -

12, 25 (1932).
0 49 U.S.C. 11324(D).
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1) The effect of the proposed transaction on the
adequacy of transportation to the public; 2) the effect
on the public interest of including, er failing to
include, other rail carriers in the area involved in
the proposed transaction; 3) the total firzd cha:ges
Tesulting from the proposed transaction; 4) the
interest of rail =zarrier employees affected by the
Proposed transacticn, and; S) whether the proposed
transaction would have an adverse effect on competition
among rail carriers in the affected Tegion ¢ in the
naticnal rail system.

Railroads were the first major industry where merger and
consclidation was promoted by the federal yovernment. Noted
Justice Brandeis as to the reason:?"

The new purpose was expressed in unequivocal language
- tO secure a fair return on capital devoted to the

transportation service.
The Court later held:?

Congress has lonc made the maintenance and development
of an economical and efficient Tailroad system a matter
of primary national concern.

Moreover, Congress Tepeatedly has directed that railroad
merger and consolidation applications be measured by a different
standard than is used by the Justice Department. As the Supreme
Court explained:?"

(TIhere can be little doubt that the [Surface
Transportation Board) is not to measure proposals for
all-rail or all-moter (mergers and consolidations) by
the standards of the antitrust laws. Congress
authorized such (mergers and) consclidations because it
recognized that in some circumstances they were
appropriate for effectuation of the National
Transportation Policy.

With regard to this alternative test for railroad mergers
and consolidations, the Court observed:*

[The Surface Transportation Board] must estimate the
8cope and appraise the effects of the curtailment of
competition which will result from the proposed
consclidation and consider them along with the
advantages of improved service, safer operation, lower
COSts, etc., to determine whether the consclidation
will assist in effectuating the over-all transportation

pelicy.

Indeed, the Supreme Court repeatedly has instructed the
Justice Department to leave to the Interstate Commerce Commission
and its successor Surface Transportation Board the complex and
specialized task of weighing the public benefit of railroad

™" New England Divisions, 261 U.S. 184, 189 (1923) .
'
e Ssaboazd Aix Line R, Co. v, Daniel, 333 U.S. 118, 124
(1948) .

' Molean Trucking Co. v United States, 321 U.S. €7, 84-85
(1944) .

" 28 at 97
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mergers and consolidations against the competitive harm. For
example, in 1965 the Court ruled:™

It matters not that the merger might otherwise viclate
the antitrust laws; the [Interstate Commerce)
Commission has been authorize : by the Congress teo
approve the merger of railroaas if it makes adequate
findings in accordance with the criteria . . . that
such a merger would be ‘consistent with the public
interest.’

Again in 1970 the Court held:?™

We do not enguire whether the merger satisfies our own
conception of the public interest. Determination of
the factors relevant to the public interest is
entrusted by the law primarily to the [Interstate
Conmerce) Commission, subject to the standards of the
7overning statute.

In fact, twice in recent years -- in 1980 and again in
1995 -- Congress rejected suggestions that it shift to the
Justice Department regulatory authority over railroad mergers and
consclidations. . In rejecting Justice Department oversight in
1980, Congress agreed with the Senate Commerce Committee’'s former
chief counsel who had become chairman of the Interstate Commerce
Commissicon, A. Daniel O’Neal:?"

{The Justice Department approach] would likely be quite
different, as it probably would assume that [more
railroads rather than fewer railroads) produces the
best service for users. This is not always true. In
some rail markets there may not be sufficient traffic
Lo support multiple carriers, in which case service to
all shippers may suffer.

The Supreme Court agrees that railroad mergers and
consolidaticns be approved no: Just to protect financially weak
railroads, bu:z to make rail operations more efficient and more
competitive with trucks and barges. As the Court cbserved in
1970, rail mergers and consclidations are not to be confined °*to
cam:znaﬁxons by which the strong rescue the halt and the lame,*
adding:?”

[A] rail merger that furthers the development of a more
efficient transportation un:: and one that results in
the joining of a ‘sick’ with a strong carrier serve
equally to promote the long-range objectives of
Congress . .

When railroad operations can be made more efficient and less
costly, the savings are shared through lower freight rates -- or

o Seaboazd Air line B, Co. v, Unized States, 382 U.S. 1,
156-157 (1965) .

it 2:nn;:sn;:Al_uszns:_Ann.ni!_xnslnlxnn.SAasn. 389 U.s.
486, 498-4599 (1968).

3 epdministration’s Rail Merger Position Hit by AAR, ICC
in Senate Hearing," ££ 23dd, June 25, 1979, at 10; and *PDOT
Says Justice Should Review Rai. Mergers, * : , January
30, 1995, at 1i0. ;

¥ eadministration’s Rail Merger Pesition Hit by AAR, ICC in
Senate Hearing, " Izaffic Wozld, June 25, 1979, at 10.

" Nozzhezn lLines Merger Cases, 396 U.S. 491, 508 (1970) .
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a forbearance to raise those rates -- which are reflected in
lower consumer prices fof everything from electricity to
automcbiles to food to clothing.

These public benefits, however, must be balanced against
competitive harm, and the Surface Transportation Board has the
authority to mitigate competitive harm by imposing a broad range
of reascnable conditions, such as trackage rights.?"

In this decision, the Surface Transportation Board has
balanced the verifiable public benefits of the proposed
transaction against the potential competitive harm; and while
determining that the competitive harm is Outweighed by the public
benefits has nonetheless addressed each allegation of competitive
harm and imposed conditions to mitigate that harm.

Overwhelming evidence was presented that this merger will
result in broad public benefits such as substantial operating
cost savings, improved rail service, renewed financial strength
for Southern Pacific and more effective rail competitien. This
is important to existing and future customers of these railroads
as well as the ultimate consumers of the products hauled who will
Teap the lower consumer prices stemming from transportation-cost
savings. More efficient, lower-cost railroads also make American
industry more competitive in world markets and make American Johs
more secure. Furthermore, efficient railrocads attract freight
from the highway, relieve traffic congestion, reduce highway
accidents, save lives, decrease pavement damage caused by heavy
trucks, conserve fuel and improve the envircnment. Each is a
worthy public goal.

Nonetheless, this agency is cbliged to conside: the
likelihood of competitive harm. Indeed, competitive harm is
likely to be substantial in certain important markets.
Therefore, we :mposed extensive conditions tO mitigate that
competitive harm. Amonz the conditions is a five-year oversight
Provision and a requirewent that both the merged railrocads as
well as Burlington Nertnern Santa Fe -- which is being given
extensive trackage rights -- make periodic Progress reports to
this agency. During this oversight period we have authority to
imzose additioral conditions and we will be an alert and
aggressive policeman.

With regard to oversight, there are two specific issues that
are perennial problems in the railroad industry and that I do not
intend to treat lightly if they recur as a result of this merger.
One is the freight railroads’ treatment of Amtrak passenger
trains; the other is the railroads’ respect for their unionized
employees.

I remind the applicants that the Rail Passenger Service Act
of 1970 requires that Amtrak trains have preference over freight
traffic and that the conditions we nave imposed temporarily
limiting rail traffic in certain ccrridors applies to freight
trains only and mot to Amtrak passenger trains.’”

Furthermore, I remind the applicants’ of their assurances
given during cral argument that tleir merged railroad will move
immediately to correct persistent Amtrak service problems on
Southern Pacific lines. encourage Amtrak to keep this agency

™ 49 U.S.C. 11324 (c).

3  The requirement that Amtrak passenger trains receive
priority handling by freight railroads is found at Rail Fassenger
Service Act of 1970, 84 Star.. 1327, as uamended through 1982,
Section 402(e) (1).
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aware of every failure on the part of the applicants to translate
those words into deeds. .

With regard to labor relations, I note that this is the only
railroad merger in recent history to receive widespread labor-
union support. Railroads operate the largest outdoor factory in
America, often stretching tens of thousands of miles. The
existence of a well-trained, motivated and loyal workforce is
essential to safe and efficient train operations. Employee
support of this transaction will be a crucial factor in its
economic success. The applicants are to be applauded for their
8incere efforts at reaching out toward their employees and
including them in the planning process. All too often, in recent
years, labor relations in the railroad industry have been
unnecessarily acrimenious.

The applicants entered intc a number of good-faith
agreements with their dedicated employees irn which both sides
vowed to cooperaie in implementing this merger. Specific pledges
were made in a series of letters exchanged between the applicants
and their unions.

Among those pledges is that the applicants will use the
immunity provision of 49 U.S.C. 11341(a), now 49 U.S.C. 11321 (a),
only to seek those changes in collective bargaining agreements
that are actually °"necessary” -- and I read the word *necessary”®
to mean “required" -- to implement the transaction and not merely
as a convenient means of achieving cost Savings Oor, as a federal
appeals court noted, “"merely to transfer wealth from employees to
their employer. *’®

The very fact that the applicants addressed this matter
positively in their agreement with the United Transportation
Union is evidence that the issue has merit. The purpose cf
implementing agreements is to permit consummation of a merger cr
consolidation, not to achieve other objectives properly handied
through collective bargaining under the Railway Labor Act.

Finally, there is an interest group that rarely is
recognized but is essential to making our capitalist system
function. They are the investors who make possible more
efficient transportation, American competitiveness in world
markets and more secure jobs.

It is the investors who spend less than they earn and lend
the difference - their savings -- to companies such as railroads
soztha: they might build, renew and expand and become more
efficient. :

In recent months, Union Pacific stockholders repeatedly have
been asked to give up portions of the Projected merger savings --
to share them with shippers, unionized employees and communities.

Union Pacific has negotiated in good faith and entered into
concessionary agreements. They have gone the extra mile with
regard to environmental concerns.

The stockholders and management of Unien Pacific -- the
capitalists -- are to be congratulated. Capitalism is about
building and creating. It always has been; it always will be.

| - P

. 987 F.2d 806, 814, 815 (D.C. Cir. 1993). The D.C.
Circuit held (at 814) that, "at a minimum,® an arrangement cannot
be considered fair if it modifies a collective bargaining
agreement more than is necessary to effectuate the transaction.
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APPENDIX B: ABBREVIATIONS

The Alten & Southern Railway Compan
Association of American Railroads .
Arizona Chemical Company
UP Acquisition Corporation
. Arizona Electric Power Cooperative
............ American Federation of Labor and Congress of
Industrial Organizat:.ong
Asscciated Governments of Northwest Colorade
ALK Associates, inc.
Arkansas Power & Light Company
Allied Rail Unions
ASARCO Incerporated
American Tra:n Dispatchers Department, BLE
Austin Railroad Company, d/%/a Austin Northwest
Railroad
BC Rail Lled.
Brandt Consolic:.zed, Inc.
Business Econc™ - Area
Brotherhood of _ocomotive Engineers
Brotherhood of Maintenance of Way Employees
Burlington Northern Railrcad Company
BN and SsF g
Surface Transportation Board
The Brownsville an2 Ric Grande International
Railroad
Brotnerhood ¢f Railrcad Signalmen
Cargill, Incorporated
Collective Bargaining Agreement
Copper Basin Railway C y
Chicago Central & Pacific Railroad Company
Coalition for Competitive Rail Transportation
Central California Traction Company
Colerado Department of Public Health and
Environment
Cen-Tex Rail Link, Ltd., and South Orient
Railrcad Company, Ltd.
Champieon Internaticnal Corperation
Central Illincis Public Service Company
Certificate of Incerim Trail Use or Abandonment
Cherical Manufacturers Association
Capictal Metropolican Transportation Azthority
Chicago, Missouri & Western Railway Company
Canadian National
Chicage and North Western Railway Company
Chicage and North Western Transportation Company
Central Oregon and Pacific Railroad
Container-on-£flatcar
COGA Industries, L.L.C.
Consolidated Rail Cerporation
Canadian Pacific Limited
Central Power & Light Company
City Public Service Board of San Antonio
Public Utilities Commission of the State of
California
. The Corn Refiners Association, Inc.
Crop Reporting District
CSX Corporation, CSX Transpertation, Inc., CSX
Intermodal, Inc., and Sea-Land Service, Inc.
Centralized Traffic Centrol
Colorado Wheat Administrative Committee
Dakota, Minnesota & Eastery Railroad Corporation
United States Department of Defense
United States Department of Labor
United States Department of Justice
United States Department of Transportation
The Dow Chemical Company
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The Denver and Ric Grande Western Railrocad
Cempany
Environmental Assessment
The Enid Board of Trade
Economic Development Council for Greater
Springfield
Elgin, Joliet and Eastern Railway
Environmental Impac: Statement
ESI, APLL, and GSU
United States Environmental Protection Agency
- United States Environmental Protection Agency,
Region VIII
Enterprise Products Company
Entergy Services, Inc.
Ferrocarriles Nacionales de Mexico - Region
Pacifico
Farmers Elevator Association of Minnesota
Federal Energy Regulatory Commission
Ferrocarriles Nacicnale de Mexico
Formosa Plastics Corperation, USA
Fayette Power Project
Federal Railroad Administration
Freeman United Coal Mining Company
Federal Trade Commission
The Geon Company
Grainbelt Corporation
Gulf States Utilities Company
Georgetown Railroad Company
Grand Trunk Western Railrocad
Gateway Western Railway Company
Houston Belt & Terminal Railway
Huntsman Corporation
Hoisington Chamber of Commerce
Harvey County Jobs Development Council, Inc.
Herfindahl-Hirschman Index
Iowa Department of Transpertation
l1daho Barley Commission/Idaho Wheat Commission
IBP, 1Inc.
Inte national Brotherhood of Teamsters
Illinois Central Railrocad Company
Interstate Commerce Commission
Intermcdal Container Transfer Facillty
Idaho Power Company
IES Utilities
Illincis Power Company
Intermountain Power Agency
The Internaticnal Paper Company
The Jastitute of Scrap Recycling Industries, Inc.
Industry Urban-Development Agency
Joiut Intermodal Terminal
Joint Shippers Coalition
Kansas Department of Transportation
Kal Kan Foods, Inc.
Kansas-Colorado-Oklahoma Shippers Association
The Kansas City Southern Railway Company
¥ansas City Southern Industries, Inc.
Keokuk Junction Railway
Louisiana and Delta Railroad
Lover Colorado River Authority and the City of
Austin, TX
Central of Tennessee Railway & Navigation Company
Incorporated, d/b/: Longhorn Railway Company
Longview, Portland & Northetm Railroad
Magma Arizona Railroad Company
Mars, Incorporated
Magma Copper Company
PEET chsisienitanainy Madison County Transit
MFU Montana Farmers Union
Missouri-Kansas-Texas Railroad Company
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Minnesota Department of Transportation

Monsanto Company

Montell USA Inc.

Milepost

Mountain-Plains Communities & Shippers Coalition

Missouri Pacific Railroad Company

Montana Rail Link, Inc.

MRL’'s Acquisition Company

Montana Wheat and Barley Committee

North American Free Trade Agreement

North American Logistic Services

National Corn Growers Associacion

North Coast Railroad Authority

National Environmental Policy Act

The National Industrial Transportation League

Notice of Interim Trail Use or Abandonment

Norfolk Southern Corperation

Norzh Valmy Station

Offer of Financial Assistance

Oklahoma-Kansas-Texas Railroad Company

Olin Corporation

Oregon Department of Transportation

Oreg>n Steel Mills Y

The Ogden Union Railway & Depot Company

Overnite Transportation Company

Poclyethylene

Pacific Motor Transport Company

Post Environmental Assessment

Polypropylene

PPG Industries, Inc.

Proportional Rate Agreement

Powder River Basin

Pioneer Railcerp

Public Service Commission of the State of Nevada

Public Service Company of Colerade

Port Terminal Railway Association

Portland Traction Company

Portland Terminal Railroad Company

Quantum Chemical Corporation

Rail Cost Adjustment Factor

Railroad Commission of Texas

Rio Brave Posc and Ric Brave Jasmin

Railway Labor Act

Chicago, Rock lsland and Pacific Railroad Company

Return on Investment

Rails to Trails Conservancy

Shell Chemical Company

Southern California Regional Rail Authority

San Diego & Imperial Valley Railrcad

Section oi favironmental Analysis

The Atchison, Tsseka and Santa Fe Railway Company

Serenata Farms Ei.estrian Therapy Foundation

Storage-In-Transit

Stimson Lumber C

San Manuel Arizona Railroad Company

S00 Line Railroad any

. SPR, SPT, SSW, SPCSL, and DRGW

SPT, SSW, SPCSL, and DRGW

Springfield Plastics, lnc.

Springfield Plastics, Inc. and Brandt
Consclidated, Inc.

SPCSL Corp.

The Society of the Plastics’ Industry, Inc.

Standard Point Location Code

Southern Pacific Motor Trucking Company

Sierra Pacific Power Company

SPP and IDPC

Southern Pacific Rail Corposation

Southern Powder River Basin
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Souchern Pacific Transportatien Company
South San Antonic Champer of Commerce
St. Louis Southwestern Railway Company
Surface Transportation Board

Standard Transportation Commodity Code
Save the Rock Island Committee, Inc.
Texas Crushed Stone Company
T:anlportltien0Ce-nunseazionl International Union
The Texas Mexican Railway Company
Transportacion Maritima Mexicana
Trailer-on-flatcar

Toledo, Peoria & Western Railway Corperation
Trackage Rights Agreement
Transportation Trades Department, AFL-CI0
Texas Utilities Electric Company

Texas Utilities Mining Company

... Unien Carbide Corporation

UPC, UPRR, and MPRR

UPRR and MPRR

Union Pacific Corporatien

Union Pacific Moter Preight Corporation
Union Pacific Railroad Company

Utah Railway y

Uniform Railroad Costing System
.United States Department of Agriculture
United States Gypsum Company

United Transpertation Union

Viacom Internmational Inc.

-... Wisconsin Central Ltd.

The Western Coal Traffic League
Wisconsin Electric Power Company
Weyerhaeuser

Women Involved in Farm Economics
Willamette Pacific Railroad

.. Wiscensin Power & Light C

The Western Pacific Railroad Company
Wisconsin Public Service Corporation
Weste:rn Shippers Coalition

Wichita, Tillman & Jackson Railway
Willamette Valley Railroad

Yolc Shortline Railroad Company
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APPIMDIX C: ST)-NO. 1 TRACRAGE RIGETS .

The trackage rights provided for in the BNSF agreement (not
includiag the additicnal trackage rights provided for in the QMA
agresment) “ve covered by the notice of exemption filed in
Finance Docket No. 32760 (Sub-No. 1), and are divided inte six
categories: Western Trackage Rights; South Texas Trackage
Rights; Eastern Texas/Louisiana Trackage Rights; Housten, TX, to
Memphis, TN, Trackage Rights; St. Louis Area Coordinartions; and
Trackage Rights Grants to UP/SP.

Western Trackage Rights. BNSF will Teceive trackage rights
over UP: between Salt Lake City, UT, and Ogden, UT; between
Salt Lake City, UT, and Alazon, NV; between Alazon, NV, and Weeo,
NV; between Wesc, NV, and Stockton, CA; between Riverside, Ca,
and Ontario, CA; and between Basta, CA, and Fullerton and
la Habra, CA. BNSF will receive tzackage rights over SP:
between Denver, CO, and Salt Lake City, UT; between Ogden, UT,
and Little Mountain, UT; between Alazon, NV, and Weso, NV;
between Weso, NV, and Oakland, CA (via the "Cal-P*" line bpetween
Sacramento and Oakland); and between Oakland, CA, and San Jose,
CA. The trackage rights specified in this paragraph are bridge
rights for the movement of overhead traffic onlv, except for
local access to industries served by UP a-* ©°® and no other
railroad at the following points: Provo, UT; Salt Lake City, UT;
Ogden, UT; Ironten, UT; Gatex, UT: Pioneer, UT;
Garfield/Smelter/Magna, UT (access to Kennecet: private railway);
Geneva, UT: T.iearfield, UT; Woods Cross, UT; Relico, UT;
Evona, UT: Liztle Mountain, UT: Weber Industrial Park, UT: points
©n paired track between Weso, NV, and Alazen, NV; Reno, NV .
(intermodal and automotive only); Herleng, CA: Johnson Industrial
Pork at Sacramento, CA; Farmers Rice at West Sacramento, CA;
Port of Sacrarente, CA: points between Oakland, CA, and
San Jose, CA (including Warm Springs, CA, Fremont, CA, Shinn, CA, "
Elmhurst, GA, Kohler, CA, and Melrose, CA); San Jose, CA;
Ontaric, . ; La Habra, CA: Fullerton, CA; and access to the
OCakland Joint Istermodal Terminal (JIT), or similar public
intermodal facility, at such time as the JIT is built.

South Tsxas Trackage Rights. BNSF will receive trackage
Tights over UP: between Ajax, TX, and San Antenio, TX. between
Houston (Algoa), TX., and Brownsville, TX: between Odem, TX, and
Corpus Christi, TX; between A)ax, TX, and Sealy, TX; between
Kerr, TX, and Taylor. TX; between Temple, TX, and Waco, TX;
botween Temple, TX, and Taylor, TX: and between Tayler, TX, and
Smithville, TX. BNSF will Teceive trackage rights over SP:
betweeon San Antonic, TX, and Eagle Pass, TX: and betweer El Paso,
TX., and Sierra Blanca, TX. The trackage rights specified in this
pParagraph are bridge rights for the movement of overread traffic
only, except for local access to industries served by UP and SP
and no other railroad ar the following points: Brownsville, TX;
Fort of Brownsville, Ta: Harlingen, TX; Corpus Christi, X
Port of Corpus Christi, TX; Sinton, TX; San Antonio, TX;
halsted, TX (LCRA plant): Waco, TX; and points on the
Sierra Blanca, TX - El Paso, TX, line.

Fastern Texas/Louisiana Trackage Rights. BNSF will receive
trackage rights over UP: between Avondale, lA, and West Bridge
Jet.. LA, and between West Bridge Jct., LA (MP 10.2), and the
Westwege, LA, intermodal facility (MP 9.2). BNSF will receive
crackage rights over SP: between Houston, TX/ ani lowa Jet., 1a;
between Dayton, TX, and Baytown, TX: between Avondale, LA
(MP 16.9), and West Bridge Jct., LA (MP 10.5'; and over Bridge
No. S-A at Houston, TX. ‘The trackage rights specified in this
pParagraph are bridge rights for the movemen: of overh~ad traffic
only, except for local access to industries served by UP and sp .
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and no other railroad st the following points: Baytown, TX;
Ameiia, TX; Orange, TX: Ment Belvieu, TX (Amoco, Exxon, and
Chevion plants); Elden, TX (Bayer plant); and Harber, LA.

Houston, TX, to Nemphis, TP, Trackage Rights. BNSF will
receive trackage rights over UP: between Fair Oaks, AR, and
Bridge Jct., AR; a. 1 between North Little Rock, AR, and
Pine Bluff, AR. B.SF will receive trackage rights over SP:
between Housten, TX, and Fair Oaks, AR (via Cleveland, TX, and
Pine Bluff, AR); and between Brinkley, AR, and Briark, AR. The
trackage rights specified in this paragraph are bridge rights for
the movement of overhead tratfic only, except for local access to
industries served by UP and SP and no other railroad®® at the
following points: AR; Pine Bluff, AR; Fair Oaks, AR;
Baldwin, AR; Little Rock, AR; North Little Rock, AR;

East Little Rock, AR; and Forrest City, AR.

St. Louis Area Coordinations. BNSF will receive overhead
trackage rights over UP in St. louis, MO (between Grand Avenue
and Gratiot Street).

Trackage Rights Grants to UP/SP. UP/SP will receive
trackage rights over BNSF: between Chemult, OR, and Bend, OR
(overhead rights only); between Barstow, CA, and Mojave, CA
(overhead rights only); between West Memphis-Presley Ject., AR
(overhead rights only); between Saunders, WI, and Superior, Wl
(overhead rights only, with access to MERC Dock in Superior); and
over the Pokegama connection at Saunders, WI (i.e., the southwest
quadrant connection at Saunders, including the track between BN
MP's 10.43 and 11.14). UP/SP will retain trackage rights over
BNSF: at Keddie, CA (MP 0 to MP 2; to turn equipment; UP/SP will
retain trackage rights between these mileposts over tie Bieber-
Keddie Line to be sold to BNSF) ; between Dallas, TX, and
Waxahachie, TX (overhead rights and exclusive right to serve
local industries; UP/sp will retain trackage rights after sale of
the Dallas Line to BNSF); and between lowa Jet., LA, and
Avondale, LA (overhead Tights and the right to serve all local
industries, with right for Louisiana and Delta Railroad to serve
as UP/SP's agent Letween lowa Jet. and points served by L&D;
UP/sr will retain trackage rights after sale of the Avondale Line
to BNSF) .

s respects the Eastern Texas/Louisiana trackage rights,
the Sub-No. 1 notice filed by applicants refers to “local access
O industries served by UP/SP and no other Tailroad,* gee
UP/SP-26 at 004-005 and 060-061 (izalics added). The context,
however, indicates, and all concerned have understood, that the
reference was intended to be to local access to industries served
by UP and SP and no other railroad, ggg, g.g., UP/SP-22 at 328.

2
¥ ns vespects the Houston, TX, to Memphis, TN, trackage

rights, tie Sub-No. 1 notice filed by applicants refers to "local
acc:88 to industries served by UP/SP and no other railroad,*
ase UP/SP-26 at 00S and 061 (italics added). The context,
however, indicates, and all concerned have understood, that the
reference was intended to be to local access to industries served
by UP and SP and no other railroad, gee, 8.8.. UP/SP-22 at 327.
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APPENDIX D: DETAILS OF PUBLIC BENEFITS

SUERATY. As explained below. the merger will result in
clear transportation benefits that will ensure competitive rail
service for commodities that are sensitive to intermodal
competition, and improved service to all the commodities atfected
by the merger.

1. ZImproved Routings:
California-Callas-Mamphis. UP/SP will be able to assemble
segments of UP and SP lincs via El Paso to create the shortest
route from Los Angeles to Memphis, as well as fully competitive
routes from Oakland and Stockton to the South Central region, in
competition with BNSF, which previously had the best routes in

those corriders.

Northern California-Midwest. SP has the most direct Toute
between Northern California and Ogden, UT, while OP has the most
direct routes from Ogden to the Midwest. The merged system will
azsemble these segments into a through route 180 miles shorter
than either existing route, permitting UP/SP to mactch BNSF's now-
dominant intermodal service.

BNSF will gain a new trunk line traversing the Central
Corridor between Northernm Californias and Denver, providing access
Lo western natural resocurces industries and shippers to and from
Nevada and Utah, and routing flexibility for intermodal and other
traffic between California and the Midwest.

Southern California-Midwest. The merger will make SP's
Toute between Southern Califcrnia and the Midwest more
competitive. Between Los Angeles and El Paso, SP's current route
is severely congested, and SP has not been able to provide
adeguate capacity to meet its shippers’ needs. From El Paso into
Kansas, SP's route lacks Centralized Traffic Control and adequate
sidings. To upgrade the entire route, UP/SP will spend more than
$360 million--funds that SP has not generated, and cannot
generate, on its own,.

Pacific Northwest-Texas. BNSF now has the enly direct route
between the Pacific Northwest and Texas. The merged carrier will
iink the UP and SP route networks in Texas with SP's route from
Fz. Worth to Denver and UP‘s routes from Denver to Utah, ldaho,
Montana. Oregon and Washington. This will make UP/SP a rea.
competitor for this traffic and provide entiraly new single-line
Services to shippers in the Intermountain Wes:.

Colorado/Utah Coal Route. SP carries growing volumes of
ccal from Colorade and Utah to the Midwest on two alternate
circuitous routes. One route climbs Tennessee Pass, the nation's
Steepest main line grade, while the other uses a crowded joint
line with BNSF along the Fron: Range of the Rockies. Both routes
Tequire helper locomotives. UP/SP will be able to rercute this
traffic directly east from Denver to Kansas City.

Kansas City Bypass. UP currantly must handle increasing
volumes of PRE coal and heavy grainm unit trains through the
congested Kansas City terminal area. By using an SP line in
Central Kansas and upgrading UP's OKT line from north of Wichita
to Fu. Worth, UP/SP can reroute this traffic out of Kansas City
and speed shipments, not only for ccal and grain shippers, but
alsc for other shippers now using the Xansas ity gateway.

California-lLaredc. Trade between California and Mexico
offers great promise under NAFTA. UP’s route from California to
Laredo, the premier Mexican gateway, via Utah and Wyoming can be
reduced by 1,000 miles. SFP does not reach Laredo and had traied,
ineffectively, to move intermodal traffic by truck frem San
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Antonic. The merger will permit UP/SP to link SP's line from Los
Angeles to San Antonio with UP‘s line to laredo, providing a very
efficient route for this growing business.

2. Rxpanded Single-line Service:

Canada/Pacific Northwest-California/Mexico. Western Canada
will receive much-improved rail links with the Daited States and
Mexico. Substantial parts of the Pacific Nozthwest, including
Seattle/Tacoma and the Vancouver/Alberta Canadian gateways, have
never been connected to California by a direct single-line rail
route. The merger and BNSF agreement will create both a UP/Sp
through route and a BNSF thrcugh route in the I-§ Corridor,
offering new rail optiecns to shippers and a competiive
alternative to water and truck transportation.

UP/SP will offer new single-line service between \'any UP
points in the Northwest and many UP and S$P peints throughout
California, Arizona, New Mexico, and West Texas (including the
Mexican gateways of Calexico, Nogales, and El Paso). Eastbound
traffic will alsc gain a shorter Toute, via Colorado and the
Texas Parhandle, to Dallas, Houston and New Orleans. BNSF will
have new single-line routes from the Vancouver and Sumas gateways
to California, the Southwest, and the San Diego and El Paso
gateways to Mexico.

Competition will alsc be stronger for traffic moving in
interchange with CN via Duluth/Superior and CP via the Twin
Cities because all SP points will now. be accessible on a single-
line basis from those interchanges.

California-Gulf Coast-Midwest. As a result of this merger,
California will be connected to the New Orleans gateway and large
parts cf the Texas Gulf Coast by a second single-line rail route,
as BNSF will gain its own line to New Orleans and access to
Corpus Christi, Brownsville, and humerous competitive points
along the Texas coast.

BNSF also will gain direct routes between Houston and
Memphis and Houston and Eas: St. Louis. These routes, which will
link with existing routes in the South Central United States,
will make BNSF better able to compete for Gulf Coast
petrochemical shipments to the Midwest and Northeast. BNSF will
alsc have extensive new access tO Customers in Arkansas.

Mexican Gateways. (Brownsville, Eagle Pass, lLaredo,
El Paso, Nogales, and Calexico). laredo is the premier Eastern
Mexico gateway because of its excellent infrastructure and
customs facilities. Shippers will gain single-line access
between Laredo and SP points. Shippers will have access alsoc to
the new Tex Mex trackage rights connection with KCS at Beaumont,
TX, and to BNSF as a replacement for SP for Laredo traffic routed
over Tex Mex. There will alsc be new single-line intermodal and
carload service between Laredo and the West Coast. Shippers via
El Paso will have two strengthened rail alternatives, with UP/SP
and BNSF single-line service to the Pacific Northwest and Western
Canada, upgrading of the SP lines west to Colton and northeast to
Kansas City, new BNFF single-line service to New Orleans, and
shorter routes for Southern ldaho grain, Wyoming soda ash and
other prcducts. Finally, shippers via the Western Mexico
gateways that are sclely served by S§P--Nogales and Calexico--will
gain single-line access to hundreds of UP points, including
Midwest grain origins, Pacific Northwest points an.. Canada
yateways. P

ENSF will alsoc gain trackage Tights access to Brownaville,
and shippers will gain single-line access to BNSF points via that
gateway, rather than having single-line access only to UP and SP
points. At Eagle Pass, the settlement will convert BNSF's access
from naulage via a Caldwell junction to more direct trackage
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rights, efficiently linking Eagle Pass with all points on the
BNSF system, .ncluding New Orleanf. BNSF will alsc serve san
Antonic en route to Eagle Pass, which will allow it to mount a

more effective operation.

3. Expanded sarket Coverage

The expanded coverage that common control promives will have
numerous bereficial impacts.

Internaticnal Markets. The UP/SP Merger transaction will
foster the goa. of North American economic integration emoodied
in the NAFTA agreement by greatly strengthening competition for
traffic to and from both Canada and Mexico. The propertional
rate arrangement will allow UP/SP to compete via Portland for
traffic to and from BNSF's Western Canada gateways, including
lumber originating on BC Rail and Alberta gTain and chemicals
originating on CN. There will be stronger rail competition at
every UP and SP gateway to Mexico as a result of the merger and
the BNSF agreement, and the Tex Mex trackage rights we have
imposed. Overall, BNSF's much-expanded access to Mexico, as well
28 within Texas and at New Orleans, will bring greater balance to
the competition for Mexican rail traffic, which at present is
largely handled by SP to and from points to the west and UP to
and from points to the north and eas:.

The more efficient Mexican routings for both UP/SP and BNSF
will help improve the rail share of traffic to and from Mexico.
Today, trucks dominate this traffic. Even at lLaredo, the most
efficient Mexican rail gateway, trucks handle approximately 86%
©f the cross-border traffic. Upgracing the Southern Corrider
iines, instituting nmew Laredo-California intermodal service, and
greatly improving the efficiency of operations in the Laredo-
Memphis-St. Louis-Chicage corrider will give rail a much better
avility to capture a larger share of this market.

Intermodal. The merger and the BNSF agreement will create
competitive benefits for intermodal shippers: third-morning
services that will for the first time challenge BNSF’'s dominance
in the Midwest-California markets: the ability of beth UP/SP and
BNSF to link all the West Coast POrts wicth short, fast routes to
all the midconzinent gateways from Chicago to New Orleans:
construction of a new Inland Empire terminal east of Los Angeles;
two new, truck-competitive, single-line services in the I-%
Corridor from Seattle/Tacoma to Los Angeles, where none exists
now; new Pacific Northwest-Phoenix-El Paso-Texas service, made
Possible in part by the ability to support train conneczions at
the new Inland Empire terminal near Colton rather than at Los
Angeles; better terminal access for UP/SP in Chicago, Portland
and Seattle, and for BNSF in Oakland and Los Angeles; better
equipment a*ailability, thanks to new repositioning capability
and other efficiencies; new California-lLaredo service; much-
improved Twin Cities-Kansas City-Texas service; new Upper
Midwest -Phoenix service; faster and more frequent Los Angeles-
Dallas and Los Ange: S-Memphis service:; higher-quality service in
many lanes as a re Jlt of combining and improving UP and Sp
terminals; and im.roved schedules, train frequency, and
reliability in virtually every rail corrider in the Wesc.

Intermodal is perhaps the area where BN and SF gained their
Sreatest competitive advantage by merging, and where a UP/SP
merger is most needed to meet the competitive challenge of the
new BNSF system. By merging, BNSF created & rail system that
serves all major West Coast POTLS, with superior service to
Chicago, Kansas City, St. Louis, Memphis, Dallas and Houston, new
single-line service to Birmingham, outstanding terminals at all
of those points (e.g., the new SF Alliance terminal near
Dallas/Fort Wortk), and the financial strength to invest in
further technological and service improvements.
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S§2 is especially vulnerable in this area. Because of its
Service weaknesses, it has been unable tc compet
transcontinental intermodal traffic.
advantageous location of its Ange.es, SP has
held on to a large share of its international container business,
pParticularly in the Southern Corridor, but now majer shitpning
companies have created, or are in the process of creating, on-
dock loading Capability at the Ports of Los Angeles and Long
Beach, which will undercut the advantage that the well-located,
state-of-the-art I1CTH facility has conferred on SP since it
opened in 1564.

Food F.oducts. Competition will be stronger for food
products shipments throughout the West. California and Pacific
Northwest perishables, frozen foods, canned goods and other food
products will move over shorter, faster routes to the Midwest,
and on new north-south single-line routes in the I-5 Corridor.
Equipment supply, which is crucial to food products shippers,
will be greatly improved. With the rectification of Sp's
inadequate service and the institution of new carload train
services such as a new direct Roseville-Chicago carload train and
a second daily North Platte-Conrail Tun-through train,
volumes of food products will Teturn to boxcar handling on the
merged system. Upper Midwest food products producers will gain
single-line access to SP markets in the West and Southwes:, and
to additicnal Mexican gateways. And, BNSF, which is already a
Very strong compe:itor for this traffic, will be even stronger
after the settlement, with new I-5 and Central Corridor routes.

Forest Products. Lumber and wood products orij:nate
pPrimarily in the Pacific Northwes: and Western Canada, and in the
Scutheast. Canadian products, hradled to the Midwest by ON, CP
and BNSF, have increasingly beer eclipsing Pacific Northwest

products. South Central and Southeastern output has also been
making inroads agains: the Pacific Northwest. SP's service in
Oregon and Northern California has deteriorated, and much SP
volume has been lost to reload centers and trucks.

The merger will greatly benefit lumber and wood products
producers. SP Pacific Nerthwest producers will gain much shorter
routes to the Midwest and the South Central region, and single-
line service te UP destinations in the Midwest and elsewhere. UP
Pacific Northwest producers will gain new access to California
and Arizona, a shorzer route tc Texas, Louisiana and Eastern
Mexico, and single-line access tO SP receivers. SP's poor
ser.ice and eguipment Supply problems will be remedied, enabling
lumber shippers tc avoid the added expense of truck-rail relocad
Programs. South Central and Socutheastern producers will gain
shorter routes to Souther: California, better service in the
Houston-Memphis-St. Llouis-Chicage corrider, better equipment
supply, and wider access to end markets. The BN/SF merger is
further strengthening BNSF's already very strong position as a
competitor for lumber and wood products traffic, and the
efficiencies cf the merged UP/SP will enable it to meet that

competitive challenge.

There will be a similar enhancement of competition feor paper
and paper products traffic. New Paper production tends to be
concentrated in the South Central and Southeast regions (where
KCS, IC and 3NSF, among others, are strong competitors) and in
the Upper Midwest and Canada. South Central and Southeastern
Paper mills will enjoy the same Service and equipment benefits as
lumber producers in those regions, and 2-to-1.Mmills will receive
stronger competition from UP/SP and BNSF 48 3 result of the
settlement. Upper Midwest Paper producers will have shorter,
faster routes to Northern California and better service to the
Scuth Central regaion. Scrap paper moves in a variety of markets,
and will benefit from the elimination of interchanges between UP

and SP and better equipment supply.

- 263 -




Finance Docket No. 32760

Autos. Two decades ago, SP was the dominant automotive
carrier in the West, with large volumes to Portland, the Bay
Area. Los Angeles, Phoenix, d Texas, and direct service to and
érom four automobile assembly plants in California. Since then,
SP has fallen to a very small share of western rail-handl.ed auto
movements (less than 10% of automotive business handled Dy
western railroads in 1994) as a result of the closure of three of
the four Califormia plants, deregulation (which has allowed for
more creative contracting by the auto companies), the general
decline in SP’s service levels, and its financial inability to
make major investments in new auto facilities and auto-handling

freight cars.

As in the intermodal arena, the UP/SP merger will create a
real competitive contest of equals for automotive traffic, rather
than one in which BNSF is dominant and SP is a weak third. UP/SP
will be able to tie points such as Seattle and Phoenix imnto an
efficient, comprehensive transportation network for auto
shippers, as BNSF already can. Shorter routes and expanded
single-line service will speed the handling of motor vehicles,
yielding major savings in inventory and egquipment costs. For
example, UP/SP will run a new through 70-hour auto train from
Chicage to the merged system’'s Milpitas facility in the Bay Area,
with blocks of automobile-carrying freight cars for Denver, Salt
Lake City, Martinez (to serve the Benicia facility) anéd Milpitas,
and a similar through train from Kansas City to the Bay Area.

The upgrading of the Tucumcari line, and of the Colton-

El Pasc line, will make UP/SP more competitive in the key Kansas
City-Los Angeles corridor, with new through auto trains both from
Xansas City to Southern Califormia and from Chicago to Southern
California. There will alsc be dedicated auto trains from
Dallas/Fort Worth to Conrail destinations; from Chicago to San
Antenio, including Mexican business; and from GTW at Chicago to
;nc major auto facilities at Reisor, louisiana, and Arlingten,

exas.

The me. Jed system will be able to offer the combined
strengths of UP's and SP's auto ramps, and will have the
é:nancial wherewithal to make improvements in those ramps and to
invest in new ones. The merged system will be better able to
invest in improved bi-level and other specialized cars, and to
reduce shippers’' eguipment COsSts By improving cycle times and
efficiently repositioning equipment. Service to and from Mexiceo,
where many of the auto companies have located manufacturing
facilities, will be improved and, under the BNSF agreement and
Tex Mex trackage rights, competition for Mexican traffic will be
strengthened. Shipper concerns about the quality of SP service
will be ocvercome.

Chemicals/Plastics. The merger and the BNSF agreement will
greatly increase UP/SP competitiveness for chemical and plastic
traffic, both in the Gulf Coast and elesewhere, enhancing the
position of UP/SP-served chemical and plastic producers in their
end markets. A particular concentration of chemical and plastic
production is on the Texas/lLouisiana Gulf Coast., where UP and SP,
as well as BNSF, XCS and IC, each serve numerous plants. Most of
the Texas and lLouisiana plants are located on water, and can and
do use low-cost water transportation for their incoming and
outgoing product in lieu of rail if rail is not fully
competaitive.

Both UP and SP producers will gain greatly improved
operations, including new run-through operations to eastern roads
in the Houston-Memphis-St. Louis-Chicage corridor, shorter routes
to the Pacific Northwest, faster turn times on costly, shipper-
owned equipment, and additional SIT yard opportunities. Gulf
Coast shippers will save a day in transit time to and from both
the Memphis/St. lLouis/Chicago gateways and the West Coast. Also,
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under the BNSF agreement and additional conditions we have
imposed, BNSF will be a mueh stronger competitor for Gulf Ceast
traffic with new access to major chemi.cal and plastic plants at,
among other locations, Mont Belvieu, “lden, Bayport, Corpus
Christi, Orange, and Amelia, TX, and . ke Charles, LA: new
single-line access to New Orleans; a newv direc: route to Memphis;
and shorter routes to the key gateways of St. louis and Chicage.

Chemical producers elsewhere also will benefit
competitively. For example, Wyoming soda ash pProducers will gain
shorter r-.ces to Nerthern California markets, Texas and
louisiane markets, and new single-line service to Arizona, New
Mexico. SP-served Mexican gateways, and other SP destinations no:

served by UP.

Grain. UP is a major originator of wheat, corn, barley and
other grains, whereas SP, which origirates very little grain,
serves major end markets for g7ain that UP cannot reach. Among
these are the ieeder markets -3 California‘s San Joaquin and
Imperial Valleys, Arizona, the Texas Panhandle, and Mexico. BNSF
i8 a major grain originator 2od serves all of these end markets.
Thus, the mergér will create new

Tronger competition grain markets it
already serves on a single-line basis. The merger also will
create a new capability to move 286,000-1b. cars of whea:t and
feed grains te Houston and other ports for expor:, another
Capabil:ty that BNSF already has.

Coal. The merger, by creating new single-line routing
oppertunities and operating efficiencies, will benefit producers
and consumers of both the Utah and Colorado coals that Sp
Criginates and the PRB coal that UP originates.

Utah and Colorade coal will particularly benefit. Smootr-r
Operations in Utah and a direc: single-line route to the Ports of
Los Angeles and lLong Beach will promote Utah and Colorade ccal
exXports to Pacific Rim countries. There will alsc be a mush
sherter single-line route from Utah to domestic coal users in
Scuthern Nevada and Southerr California. Single-line access to
UF-served consumers in the ilidwest and South Central regions and
tC Mississippi River barge terminals will promote additional
domestic and exper: Opportunities. Handling of eastbound
movements of Utah and Colorade coal Via Denver, and thence on
either UP‘'s "KP" line across Kansas cor the UP mainline from Nortn
Platte to Chicago, will pProvide much better service than SP's
current route via Pueblo, Topeka, and Kansas City, which is
mountainous, slow, and congested. Also, coal producers on the
URC will have access to BNSF, which will open up new domestic and
exXport opportunities.

PRB coal users will benefit also from the new Kansas City
bypass and from other efficiencies that will shorten cycle times
and increase reliabilicy.

Metals and Minerals. Metals and minerals producers
throughout the West will en)oy more competitive rail service as a
result of the merger. The Arizona and New Mexico Copper industry
will benefit from the upgrading of the Colton-El Paso and El
Paso-Dallas lines and shorter Toutes to Memphis and the
Southeast. The varied minerals producers in Wyoming, Utah and
Nevada will benefit from improved operations of the rerged system
across the Central Corrider, and in other wayg av well. Nevada
barites producers and Utah and Nevada copper producers will be
served by both UP/SP and BNSF, opening up new single-line
opportunities for their production and inputs. Midwest cteel

roducers will benefit from shorter Toutes to Northern California
and improved service to the South Central region. Traders and
consumers of metal scrap will gain a muliiplicity of new single-
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line service opportunitjes. SP metals shippers will benefit from
access to UP's gondola fleet. More metals and minerals will move
&t lower cost as a result of the merged system’'s expanded
triangulation and backhaul opportunities.
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APPRXDIX E: DUOPOLY ISSURS
« OVERVIEW

It is true that tacit cocilusion is more likely in two-fizm
markets, where one firm can anticipate the other’'s response. than
in multi-£firm markets. Multi-market contact, which will cake
Place here, can also facilitate tacit collusion. Nevertheless,
other important factors indicate that these carriers are more
likely to compete than tacitly collude. One significant facter
here is the heterogeneity of rail service,’™ which would make
it very difficult to maintain a tacitly agreed rate level.

Another factor making tacit collusion unlikely is the
secrecy about rail price and service offerings that now
characterizes the rail industry. Contracts between railroads and
shippers for major movements are now the rule, and railroads are
no longer required to file public tariffs for the remainder of
their traffic. Contracts often incorporate decailed
specifications for a wide variety of service aspects.
Confidentiality clauses in those contracts effectively deter
collusive action because information about these competitive
actions is shielded from competitors.’®

The significant economies of density and of scope exhibited
by railroads also make tacit collusion less likely. A given
increment of traffic represents not only the contribution to be
earned from that increment, but additional centribution on other
traffic, whose average costs are reduced. These ecOnoOmies creare
strong incentives for railroads to compete for all profitable
volumes, rather than tacitly agreeing to an above-market rate
level that restricts service. Given all “hese factors, we do not
think that tacit collusion is a likely outsome for this traffic.

We do not believe that trackage rights agreements tend to
facilitate collusion either. Although the landlord is in a

position to be somewhat better informed thar it might atherwise
be--it knows the tenant's capacity limitations and some eisnents
of its cost structure, and i: can more readily observe its market
participation--trackage rights tenants and landlords do keer
secret many aspects of service from each other in bidding for
traffic. We do not believe that trackage rights, even on the
scale involved here, will dampen competition.

EMPIRICAL RATEZ STUDIRS

Studies Aimed At Measuring 3-to-2 Effects. Here we assess a
number of studies submitted by parties and aimed at estimating
whetk2r shippers whose rail alternatives are reduced from three
to two by this merger are likely te face increased rates. in
general, the studies compare rates in markits served by three
railrcads with rates in markets served by two. One common
problem with these studies is the use of a static context to
project post-merger rate increases. Protestants’ studies neglecr
to account for a key dynamic elemen: of this merger, the dramatic
cost reductions it will make possible. They generally fail to
acknowledge that any limited ability this merger crestes to raise

¢ Service dimensions include car types and supply,
schedules, terminal support, and car Tepositigning for customers.
The various dimensions of service constitute Bifferent avenues of
response available to rivals, complicating any one firm's efforts
at inflicting retaliatory losses on the other te eanforce non-
competitive rate levels.

3  Indeed, this is the main reason for the protective
crders that we have entered in this proceeding.
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Tates over costs will be offset tO the extent the merger results
in significant reductions in applicants’ costs. Another dynamic
element of this merger, the detericrating condition of SP and the
effect this has on rail pricing., is discussed ir a separate
section.

As we explain below, sach study also suffers f-om specific
infirmities. McDonald's study (for XCS) has limited utility
because it is tased solely on rail grain movements. Even for
that commodity, certain data limitations have led to an upward
bias in its 3-to-2 rate projections. Majure’'s study (for DOJ)
updates certain of McDonald’'s resul:s for western wheat
eriginations. This study is so inherently flawed that it cannot
be given much substantial weight. KCS witness Grimm‘'s 1992 study
does not present sufficient information for us to use its results
tO measure merger-related competitive harm in this proceeding.
Further, it contains key findings that were recently rejected by
the ICC in BN/SE, slip. op. at 73 n.9%. And Kwoka's study (for
Dow) must be given little weight because it is not based on rail

industry data.

a. MacDemald. KCS witness MacDonald analyzed rail
movements of wheat, corrn, and soybeans. His analysis resulted in
estimates of rate differentials between markets served by three
carriers and markets served by two carriers of 6.7% for corn,
10.9% for wheat, and intermediate results for soybeans. To put
these numbers in perspective, we note that, even under DCJ's
broad definition, there would be only $129 million cf 3-to-2
wheat traffic, and $50 million of 3-to-2 corn traffic that could

be affected by this merger.

MacDonald used 1983 ICC Waybill Sample data for cne study,
and 1981-85 data for another. The origin areas were Crop
Reporting Districts (CRDs), criticized by applicants as
unrealistically large. MacDonald’'s objective was to determine
the statistical relaticnship between the nuaber of origin rail
carriers and rates. Ancther important feature of his analysis
was the use of a variable representing distance from waterways.

MacDonald’'s use of the Waybill Sample was proper, despite
strong criticism on this point from applicants.’ Of somewhat
greater concern is his use of CRDs, which may be so large that
wnere MacDonald counts them as two railroad areas, they may be
closer to one railroad area. This would tend toward
overstatement of 3-to-2 effects.’™

3  One charge was that MacDonald .gnored this agency'’s
guidelines respecting level of detail at which inferences can be
Grawn given sample variability. MacDonald replies, correctly,
that his statistical analysis took proper cognizance of this in
performing significance tests. The other was that waybill data
mask true contract movement revenues. “acDonald not only
replied, again correctly, that his data came from years when this
was not a problem, but also performed special tests to verify
lack of masking.

' An empirical analysis that overstates the geographic
scope of rail markets understates the true level of cuncentration
affecting rates. The way this bias affects estimates of rate
changes in going from three to two railroads is as follows: the
analysis classifies some markets as having thzee railrcsds when
the underlying structure is that of two railrdbads; likewise, it
classifies some markets as duopolies when the true underlying
structure is monopoly. Then, rather than estimating the change
from three to two railroads, as intended, the analysis actually
measures a change from, say, 2.5 to 1.5 railroads. All the
stud.es presented in this record indicate that 2-to-1 price

(eontinued...)
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Another error that could result in overstatement of impacts
On rates is his failure adequately to account for transit
movements. In such movements, a £irst waybill is cut, based on a
local rate that is normally relatively high on a per-mile basis.
for the movement to the transit pcint. Because the destination
has not yet been determined, it i85 impossible to determine what
through rate might be applicable. When the grain is shipped from
the transit point to its ultimate destination, the movemen: is
rebilled, usually at a lower rate per mile, as a through movement
from origin to destination. When the second bill of lading is
cut, only the transit balance, the difference between the
original local rate and the ultimate through rate, is shown on
the bill. This balance may be very low, and in some cases will
be negative. And as applicants point out, there tend to be more
railroads providing service associated with these movements from
transit points, that are in turn attributed with deceptively low
transit balance rates. The net effect is to accord too strong a
rate effect to a reduction in the number of participating
railroads. It also should be kept in mind that MacDonald’'s study
is only useful for analyzing grain tIansportation markets.

b. Majure. Although Majure predicts more than $800 million
of competitive harm from the merger, his study contains major
conceptual errcrs that make it totally unreliable. Majure
derives his escimate by predicting a 19.4% rate increase estimate
for $1.5 billion of 2-to-1 traffic, and by predicting a 10.9%
increase for $4.75 billion of 3 to-2 traffic. Even if we assume
that those projected increases correctly predict the price
effects cf going from 2-to-1 and 3-to-2, and that DOJ has
correctly measured the amount of 2-to-1 and 3-r0-2 traffic st
risk, there are still major problems with Majure’s calculations.
A basic flaw 1s that the $251 million rate incvease predicted for
2-to-1 traffic presumes either total ineffectiveaness of BNSF
service under trackage rights or full collusion botween UP/SP and
BNSF, allowing both carriers to implement pure monopoly pricing.
Because the conditions we are imposing will ensure that BNSF will

be an effective replacement for SP with respect to this traffic,
we cannot give any weight to Majure’'s estimate of 2-to-1 harm.

Concerning 3-to-2 traffic, we would begin by removing from
the traffic base that Majure assumes will be affected the
intermccal and automotive traffic, comprising over 70% of the
tectal 3-to-2 traffic by DOJ's estimates. Shippers moving this
traffic, which enjoys vigorous motor competition,’ unifu:mly
suppert the merger. There is simply no basis for assuming that
these shippers will be charged higher rates after the merger.

We also reject Majure's application of the updated MacDonald
study results, which were based only on wheat and corn traffic,
to 3-to-2 traffic with markedly different transportation

¥7(, . .econtinuved)
effects are much larger than 2-c¢>-2. For this reascn,
overstating the geographic scope of rail markets will tend to
overstate 3-to-2 pricing effects.

3¢  pvidence submitted by DOT shows why DOJ’'s assumption
that trucks do not compete with rails at distances exceeding 500
miles even for truck-competitive intermodal traffic is incorrect:

A well-received 1950 study commissioned by DOT's
Federal Railroad Administraticn determined that this
{rail intermodal] service does not begin to compete
with trucks (on a cost basis) until the rail linehaul
exceeds 730 miles, and that assumes a dray of only 30
miles at either end of the move.

DOT-4 at 17 n.17.
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characteristics. The geographic market dqtinitzon that is
selected for a particulsr study strongly influences its estimated
pricing results. Although applicants’ definition focuses on
carriers to which shippers have direct access, Majure and other
protestants advocated a broader geographic definition intended to
reflect distances that shippers can truck to competing
railroads.’” 1In the case of corn and wheat, we agree that the
broader definition more accurately reflects the grain shippers’
transportation options. (For some unexplainzd reason, however,
in his own study Majure did not use the broad definition he
advocates, but used a narrow definition, the 6-digit SPLC, in
deriving his rate projections.)

Almost all grain is trucked from the farm to gTain elevators
on rail sidings or to waterways for barge transport. This means
that, within certain limits, a farmer can ordinarily truck the
grain to whatever available carrier offers the price and service
that it desires. 1If there are three railroads i~ a particular
geographic area, it is likely that, all things being egqual, they
will compete on an equal basis for grain traffic. Although
almost all grain shipments originate with a truck movement, truck
movements of grain do not tend to be competitive over very leong
distances, and barge and rail Jptions usually have a significant
advantage for lcng hauls. The transportation market for other
3-to-2 commodities is very different from that for grain, and
price effects durived from )-to-2 grain studies will dramatically
overstate 3-to-2 price effects for other commodities. As we have
noted, some of these commodities are extremely truck competitive.
In those cases, the number of available railroads is a much less
important variable in the pricing equation, and any 3-to-2
pricing effect will be negligible. Further, for movements that
are not truck competitive, the number of nearby railroads will
provide far less effective competition, primarily via potential
build-outs or transloading operations, than is the case for
grain. In such situations, any 3-to-2 pricing impact derived
from grain studies will again dramatically overstate tne likely
3-t0-2 price effect.

Majure merely updated MacDonald's study of western wheat
originations, using €-digit SPLCs rather than CRDs. He was
unable to incorpeorate an explanatory variable for distance from
waterways, as MacDenald did. He ran tests with data from those
railroads that dc not mask contract rate information.’™ His
estimate cf percentage rate impact of geing from 3-to-2 railroads
is 10.9%. Majure’'s study is undermined by his omission of a
factor adjusting for distance from waterways. This omission
results in an overstatement cf 3-to-2 impacts. Nearby waterwvays
significantly lower grain transportation rates. Majure has
speculated that fewer railroads operate near waterways, since
"whenever water transportation is in the market, fewer railroads
could afford the fixed costs of participating in that market.®
DOJ-8 at 34 n.33. But, applicants have shown that areas near
waterways are served by a greater number of railroads. Majure
has failed tc recognize that much of our nation’'s early urban
growth centered on the confluence of rail and water
transportation. UP/SP-231, VS Caron, at 3-5. Thus, the lower
rail rates Majure ascribes to the presence of more railroads
could just as well be caused by the presence of nearby barge
competition. In sum, there are many reasons %o conclude that his
entire 3-to-2 traffic analysis is inherently flawed.

'

3  protestants have used the available' geographic
standards for collecting and dissem.nating relevant data (BEAS,
SPLCs, or CRDs) that they believe mcst accurately reflect the
ability of shippers to reach alternative carriers.

¥° The railroads that mask their data by reporting coded
contract revenues are CNW, Conrail, NS, CSX, and UP.
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€. Grimm. Some of KCS Witness Grimm's studies come under
attack for relying on pre-Staggers ACt data, but he has alse
conducted gtudies using post-Staggers Act data. Unlike
MicDonald’s study, Grimm‘'s studies are not limited to grain.
Taey use the number of independent routings between origin and
destination as an explanatory variable. His 1992 published study
was based on rate data cbtained from railroads directly rather
than from the Waybill Sample. He concluded that the number of
independent routings affects rail rates. The study does not
present sufficient information for us tec use its results to
measure merger-related competitive harm in this proceeding.
Further, it contains key findings that were recently rejected by
the ICC in BEN/SF, slip. op. at 73 n.9.

d. Peterscn. Applicants’ witness Peterson contributes a
study based on a 100% UP traffic data base. It compares UP's
average revenue per ton-mile where (1) UP is the sole carrier
serving; (2) UP and one nther carrier serve; and (3) UP and two
other carriers serve. 7.e greatest differential, as expected, is
Detiveen the one and tw.-railroad categories. But from 3-to-2z the
differential was minimal: less than 1%. This result is net
surprising to us. If a shipper has direct access to three
railroads and must go down to two, it still has alternative rail
service to which it can switch at low (if any) cos:t.

e. Rwoka. Dow's witness Kwoka reported on a 1979 cross-
industry study showing that the market share of the top two firms
better explains price/cost margins than more commonly used
concentrat.ion measures such as the HHI. To Kwoka this
underscores the need to inject a third mid-ranked firm more
likely to compete than coordinate with the other two. Because
Kwoka‘'s approach is outside the realm of the rail industry, we
£ind it difficult to make relevant inferences. The focus ir this
case is effects of fewer rail participants in individual markets,
not of higher concentration across whole industries.

Studies About T:ke Role Cf SP In The Pricing Bquation.
Though all the foregoing studies bear on the question of 3-to-2
pricing impacts generally, others focus on SP's role i
particular 3-to-2 markets.’™ This is of special interest
because it 1s SP's competitive presence that is being lost.
There 1s much discussion in the record as to how aggressive a

%! The studies by Peterson and by Majure discussed above do
include an ancillary analysis of the difference made by SP.
Peterson breaks down his 2-to-1 category of traffic (from the
100% UP 1954 traffic data) into a UP/SP category and a UP and one
other railrocad category. The categery involving SP as the second
competitor has a revenue per ton-mile that is higher than the
category involving other carriers (UP/SP-231, RVS Peterson, at
92). A caveat to this analysis is that it does not correct for
movement characteristics that might affect the level of rates but
might differ between SP and other railrocads (e.g., commodity,
costs, length of haul, etc.).

Majure included SP’'s identity as originating carrier as an
explanatory variable in his analysis. He found essentially thst
SF was a less effective competitive restraint in two carrier
markets than other carriers. (DOJ-8, VS Majure, at 36 n.37).

Applicants’ witness Bernheim has eaxplained that any lower
Prices offered by SP are likily due to its inferior service. He
alsc notes that Majure's estimating equations contain a variable
to adjust for cost differences among carrivrs. He asserts that
this means that Majure has merely estimated that SP's rates would
be lower than those other carriers if its costs were the same as
the costs of other carriers. But, its costs are about 20%
higher. UP/SP-260 (App. E), Bernheim Dep., at 139-42.
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competitor SP is today. Applicants view SP as a constrained
competitor, one unable To replicate the quality levels of
competing railroads and whose effectiveness is further hampered
by the higher cost structure associated with an antiquated plant.
Protestants describe SP as a maverick, aggressively offering rate
reductions in markets that would otherw.se be much less
competitive. We agree with applicants and interpret lower rate
levels offered by SP in certain examples as indicative of the
lower quality product it has been constrained to offer.

Moreover, S cannot continue to maintain its existing competitive
presence in the long run because the revenues generated from its
current pricing Structure are not sufficient for it te maintain
or replace its capital.

a. Fleth. A study was submitted by Ploth for KCS
concerning military traffic, on which very detailed bidding
information is accessible where similar information from the
private sector is highly secretive. Ploth used a DOD data base
concerning its movements, which showed ~ail transpert bids of
various competing carriers. Ploth shows point-to-point summaries
©f pricing bids and routings. He finds SP to rank highest in
average savings per bLid. These results are not surprising,
because, as applicants point out, special circumstarnces govern
DOD procurement. DOD must award contracts to the lowest bidder.
For repetitive business, however, the procedure is to line up
back-up providers that can keep supplying if the initial provider
fails to deliver. This happens often with SP; it runs out of
equipment for a move, and other carriers are relied on for cthe
balance of the business (UP/SP-231, RVS Gazzetta, at 11).

Bernheim for applicants criticizes Ploth's data. He argues
that the number of independent routes, not the number of bids,
should be the prime explanatcry variable (to alloew for potential
as well as actual bids). 1In general, Bernheim’s results show
that rates are nearly 30% lower where there are two fully
independent routes rather than just cne. Beyond that, especially
with inclusion of SP, Bernheim notes. the effect is negligibie.
The results do not show aggressive PTicing on the part of SP.
Bernheim's results appear in line with the general pattern we
discern of SP as working under constraints making it unable to
exert gignificant competitive pressure on other parzicipants in
the same market.

b. BDernheim. In addition to assessing other partics’ rate
studies, Bernheim also submitted, on behalf of applicants, a
study that focuses on 3-to-2 impacts on automotive traffic, with
special focus on SP's competitive influence. He used UP's 19954
100% traffic data base to explain the effects on UP’'s revenue per
ton-mile of various categories of market partacipation. Bernheam
found that the 2-to-1 differential is much greater when UP
competes against a carrier other than SP. Where SP appears as a
third competitor., rates are on average higher than when UP
competes with a second carrier only, not SP (24%). Bernheim
infers tha. three carrier markets likely involve dilution of
density and higher unit costs and that SP's Presence, again, is
ineffective in pressuring rates down. This study seems to
indicate that the loss of SP’'s competitive presence in 3-to-2
markets 18 relatively unimportant because of SP's poor service
quality aad high cost levels.

€. Comrail. Conrail adduces specific rate comparisons to
demonstrate that SP is an aggressive competitor (CR-22,
VS Bridges, at 2-3; CR-22, VS McNeil, at $-6),* 1t reports from
the vantage point of a co-bidder on joint movements, where
ehippers receive bids for individual legs of the movements. The
focus is on international container traffic from Southern
California, through the Southwest, to the East Coast (land bridge
movements) and automotive traffic moving West Coast to Midwest
and Midwest to Mexico. Conrail claims SP has the best routes for
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such traffic and that its lower bids do put pressure on others,
Specilically, UP, to come up with lower bids than otherwise.
Conrail’'s anecdotal evidence here is not very persuasive,
eéspecially when compared to applicants’ rate study of all its
3-to-2 automotive traffic, which reaches the contrary result.
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APPENDIX P: FPINANCIAL RATIOS
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NCTES TO TABLE 1

SQuzses of Dara

The data in this table were derived and computed from
‘Mation contained in the following submissions by applicante:
(1) Volume 1 of the Application, Arpendix B (pro forma balance
sheets for the base year, the £irst 5 years after the merger. and
the normal year):; and (2) Volume 1 of thre Application, Appendix C
(pro forma income Statements for the base year, the first S
after the merger, and the normal year).

Rase Yea: Daca

The data shown in this table for the base Year are from the
1994 10-K Annual Reports for Upe, CNWT, and SPR. These data were
adjusted to account for the UP/CNW merger, which occurred during
1995. They were also adjusted to record after-tax losses and
benefits associated with the BN/SF merger, elimination of CNWT's
1994 spacial charges, elimination of losses from discontinued
Cperations associated with UPC’'s waste Management operation (sold
at year-end 1994), recordation of the spin-off of Unien Pacific
Rescurces, elimination ©f SP's after-tax gains on Property sales,
and elimination of the cumulative effect of accounting changes
recoraad by SPR in 1994.
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MW

Data subsequent to the base year (i.e., data for the first
5 years after the merger and the normal year) give effect to the
estimated benefits from the merged operations, including net

rted traffic and net Treceipts from trackage
s e not recognized as public i

Private benefits realizeable from the merger. These data also
incorporate changes to equipment COSts, debt and interest
expense, deferrz2 income taxes, Tevenues, expenses, and income
resulting from :he merger.
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APPENDIX G: RNVIROMMENTAL MITIGATING COMDITIONS

The environmerntal mitigating conditions imposed in Finance Docket
No. 32760 are categorized as follows: (A) Systemwide, (B) Corridor-
Specific, (C) Rail Line Segments® (D) Rail Yards and In
Facilities, (E) Proposed Abandonments, and (F) Construcsion Projects.
These mitigation conditions are numbered sequentially,

A. SYSTEMWIDE MITIGATION

* The following systemwide mitigation conditions apply to rail line
segments, rail yards, intermodal facilities, and rail line constriction

Projects on new right-of-way.

5, UP/SP shall adopt UP's existing formula-based standards for track
inspection for all rail lines of the merged system, which will
increase the frequency of inspecticns on SP rail lines.

UP/SP shall adopt UP's existing tank car inspection pPrograms for
all appropriate facilities on the merged system.

For all highway grade crossing Ssignals, UP/SP shall provide
visible instructions designating an 800 number to be called if
Signal crossing devices malfunction.

UP/SP shall provide 800 numnbers to all emergency response forces
in all communities. These numbers shall provide access to UP/SP
Supervisors whe shall provide train movement information and work
cooperatively with communities in emergency situations. These
numbers are not to be disclosed to the general public.

UP/SF shall participate on a Systemwide basis in the TRANSCARE
T P hazardous material and emergency response plang
in cocperatien with communities.

materials emergencies in unprotected areas on
Such as in Arizona, New Mexico, and West Texas.

UP/SP shall adop: UP's training program for community and
.

emergency response personnel for locations on the SP rail lines,
and include personnel from SP gerved locations in Up’
Pueble, €0, for additional emergency response training.

UP/SP shall adopt existing Up training and cperating practices
that are designed te reduce locomotive fuel consumption and air
ecllution. These include: cthrottle modulatien, u

Lraking, increased use cf pacing and

unneeced horsepower, shutting down 1

more than an hour when temperatures

maintaining and upgrading SP

As suggested by UP/SP, UP/SP shall extend to SP rail lines UP's
Program of closing boxcar doors on empty cars before movement on
the system in orde- :o Teduce wind resistance and, thereby, fuel
consumption.

As suggested by UP/Sp, UP/SP shall use its Own security forces to
conduct its own arrests and bookings, reducing reliance on local
Police forces.

UP/SP ahall convert all railroad locomotives to the standards for
visible smoke reduction that are established in the Scuth Coast

Air Quality Basin. :

UP/SP shall adept UP's eéxisting policy of using head-hardened rail
On curves in mountainous territory for SP rail lines to promote
safer operazions. !




Finance Docke: No. 32760

UP/SP ghall comply with all applicable FRA rules and regulations
in conducting ra.l cperatior on the merged system.

CORRIDOR MITIGATION -

The fcllowing mitigation conditions apply te the Central,

Scuthern, Northern, .llincis-Guif Coast, and Pacific Coast (1-5§)
Corridors.

14.

UF/SP shall implement the draft emissions standards for diese)-
electric railreoad locometives that the Environmental Protection
Agency (EPA) has developed. It is the Boar?'s understanding tha:
EPA plans to Propose these standards and make then available for
Public commen: in December 1996. Under these standards, Up/sp
shall utilize newly manufactured or re-built locomotives that are
more fuel eificient and produce less emissions. When this
equipment becomes available, UP/SP shall 488.gn these locomotives
On a priority basis to the corriders or portiens thereof specified
below:

® Southern Corrider:
- Fort Worth, TX, to West Colteon, CA.

® Central Cerridor:
- Cheyenne, WY, to Hinkle, OR.
- Chicage, IL, to Fremont, NE.
- Ogden, UT, to Roseville, CA.
- Denver, €O, to Grand Junction, CO.

® Pacific Coast (I-5) Corridor:
- Seattle, WA, to West Colteon, Ca.
- Sacramento, CA, to Bakersfield, CA.

To further facilitate the improvement of air quality for specific
locations, UP/SP shall consult with appropriace state and local
a4ir quality officials in the States of Arizona, California,
Coloradse, Illinois, Nevada, Oregon, Texas, Washington, and
Wyoming, through which the Pacific (1-8), Southern, Central, and
Northern Cerridors extend in part. UP/SP shall advise SEA as to
the status and the results of these consultations.

To address noise impacts, UP/SP shall consult with the affected
counties that have Tommuni: uld experience an increase
©f 3 dBA or more as a result of the increased rail traffic over
rall lines in the States of California, Colorade, Il.inois,
Kansas, Louisiana, Nebraska, Nevada, Okl

appropriate, UP/SP shall develop a noise

shall submit the result cf these consulta

Teview these findings with FRA.

The following mitigation conditions apply to specific rail line

Segments within the Central, Southern, and Illincis-Gulf Coast
Corridors.

17.

UP/SP shall give priority to equipping key trains, as defined by
Union Pacific Railroad Form 8620, on the corridor segmen:cs listed
below with two-way end of train devices. This requir:ment also
applies to BNSF key trains Operating between lowa Junction, LA,
and Avondale, LA.

® Central Corrider
- North Platte, NE, to Oakland, CA (UP and SP) .
- Cheyenne, WY, to Denver, co (UP). ¢
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® Southern Corridor
= Hcuston, TX, to Avondale (New Orleans), 1A (SP).
= lowa Junction, LA, to Avendale, lA, via Kinder and Livenia
(UP) . o
- Houston, TX, to West Colton, CA (SP) .

® Illinois-Gulf Coast Corridor ;
- St. Leouis, MC, and East St. Louis/Salem, IL, to Housten,
TX. and Avondale, LA (UP and SP).

RAIL LINE SEGMENT MITIGATION

General
The following mitigation conditions apply to all of the rail line

segments in the states identified beiow.

18.

UP/SP shall consult with the states and appropriate local
officials as well as FRA to develop a priority lis: fer upgrading
srade crossing signals, where necessary, due to increases in rail
traffic resulzing from the Proposed merger. This process shall be
undertaken fcr all rail line segments in the States of Arkansas,
Califernia, Colovado, Kansas, Nevada, Oregon, and Texas. UP/SP
shall advise SEA as tc the status and the results of these
consultations.

The following detailed mitigation conditions apply to the specific
line segments and/cr locations identified below.

Martinez, CA, to Oakland, CA:

UF/SP shall comply with the terms of the Memorandum of
Understanding executed with the East Bay Regional Park District
and UP/SP.

Rosevills, CA, to Sparks, NV:

>* €

UF/SP shall comply with the terms of the Memorandum of
Understanding executed with the Town of Truckee and UP/SP.

-

Elagex Councy '
UF/SP shall comply with the terms of the Memorandum of
Understanding executed with Placer County and UP/SP.

Sizy of Reno
- UF/SP shall operate no more than a daily average count of 14.7

freight trains per day through the City of Reno. (This reflects
the Base Year daily average of 13.8 trains -- 12.7 freight trains
and 1.1 passenger trains -- Plus 2 additional freight trains.) The
addition of two freight trains per day does not exceed the Board's
threshold for environmental analysis at 49 CFR 110S.7(e) (S) (ii).
The 14.7 average £reight train count per day does not include the
following types of movements: (1) maintenance-of-way trains,

(2) light locomotive movements, (3) local and industry switching
train movements, (4) emergency trains operated under detour
author::w, for snow removal, fer fire or other natural disaster
Purposes. and wreck removal purposes. This condition will be
effective upon consummation of the merger and will centinue in
effect for 18 calendar months in total.
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22b. For the purpose of monitoring the preceding condition, UP/SP shall

file on a monthly basis with the Board verified copies of statien
Passing reports ©f train movements through Reno, NV, for each day
©f each preceding month in the specified l8-month peried. These
Teports shall alsc identify.those train movements, specified :n
the above condition, that are excluded from the 14.7 trains per
day average count.

- UP/SP, in consultation with and subject to the approval of SEA.
shall reta.n an independent, third-party consultan: to prepare a
specific mitigation study to address the environmental effects on
the City of Renc of the additional rail freight traffic projected
a8 a3 result of the proposed merger. This study shall be prepared
under the sole direction and supervision of SEA. It ghall include
a final mitigation plan based on a further study of the railway,
highway, and pedestrian traffic flows and associated environmental
effects on the City of Rere. This study would tailor mitigation
to address envircnmental effects such as safety, hazardous
materials transport, air quality, noise and water Qquality. UP/SP
shall comply with the final mitigation plan developed under =his
study.

The study, which shall be completed within 18 months from the date

of consummation of the merger, shall include the following:

® Project.d post-merger increases in rail freight traffic on the
Sparks to Roseville line segment.

® Consultations with the City of Renc, Washoe County, the Federal
Railroad Administrasion, affested Native American Tribes, and
other appropriate Federal, state and local agencies, and cther
interested parzies.
Censultations with UP/SP.
Review of all existing information and studies including those
Prepared by the City of Reno, Washoe County and UP/SP.
Independent analyses.
With respect te vehicular and pedestrian safety, mitigation
measures that identify tae number and location of highway/rail
grade separations and rail/pedestrian grade separations in
downtown Reno.
Fundiing opziens.
Submission of a draf: tudy to the public for review and comment
and then issuance of a final mitigation study.

- SEA will submiz the final mitigation study and its recommendations
to the Board, which shall then issue a decision imposing
mitigation. In the event UP/SP and the City of Renc and other
appropriate parties reach agreement on a final mitigation plan,
UP/SP and the City of Reno shall immediately not:ify SEA, and the
Board will tare 4pPTopriate action consistent with such an
agreement.

Chickasha, OR, to Wichita, KS:

£

- UP/SP shall operate nc more than a daily average count of 6.4
trains per day through the City of Wichita. (This reflects the
Base Year daily average of 4.4 trains plus 2 additiocnal trains.)
The addition of twe trains per day essentially maintains the
environmental status quo. The 6.4 average train count per day
does not include the following types of movements:

(1) maintenance-of-way trains, (2) light locomotive movements,
(3) local and industry Switching train movements, (4) emergency
trains operated under detour dauthority, for snow removal, for fire
Oor other natural disaster Purposes, and wreck removal purposes.
This condition will be effective upon congsummation of the merger
and will continue in effect for 18 calendar‘months in total.
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23b. For the purpose of monitoring the preceding condition, UP/SP shall

file on a monthly basis wit’ the Board verified copies of statjor
Passing reports of train movements through Wichita, XS, for each
day of each preceding mench in the specified 18-month period.
These reports shall also identify those train movements, specified
in the above condition, that are excluded from the 6.¢ trains per

day average count.

- UP/SP, in consultation with and subject to the approval of SEA,
shall retain an independent, third-party consultant to pPrepare a
specific mitigation study to address the potential environmental
effects on the City of Wichita of the additional rail freight
traffic projected as a result of the proposed merger. This study
shall be prepared under the sole direction and supervision of SEA.
It shall include a final mitigation plan based on a study of the
railway, highway, and pedestrian traffic flows and associated
environmental effects on the City of Wichita. This study would
tailor mitigation to address environmental effects such as safety,
hazardcus materials transpert, air quality, and noise. UP/SP
shall comply with the final mitigation plan developed under this
study.

The study, which shall be completed within 18 months from the date

cf consummation of the merger, shall include the following:

® Projected post-merger increases in rail freight traffic on the
Chickasha to Wichita line segment .

® Consultations with the City of Wichita, Sedgwick County, the
Federal Railrocad Administration, affected Native American
Tribes, and cther appropriate Federal, state and local agencies,
and other interested parties.
Consultations with UP/SP.
Review of all existing information and studies including those
prepared by the City of Wichica, Sedgwick County and UP/SP.
Feasibility of a bypass route.
With respect to vehicular and pedestrian safety, mitigation
measures that identify the number and location of highway/rail
grade separations in Wichita.
Funding opticns.
Submission of a draf: study to the public for review and comment
and then issuance of a final mitigation study.

- SEA will submit the final mitigation study and its recommendations
to the Board, which shall then is8sue a decision imposing
mitigation. 1In the event UP/SP and the City of Wichita and other
APPropriate parties reach agreemernt on a final mitigation plan,
UP/SP and the City of Wichita shall immediately notify SEA, and
the Board will cake 4ppPropriate acticn consistent with such an
agreement .

RAIL YARDS AND INTERMODAL PACILITIES

UP/SP shall consult with appropriite state and local agencies to
develop nocise abatement plans for rail yards in the following
Cities: Herington, KS; Salem, IL; and Belimead, TX. OUP/SP shall
advige SEA of the results of these consultations and provide SEA
with a copy of any resulting noise abatement plans.

To further facilitate the improvement of air qQuality in the States
of California and 1llinois, UP/SP shall consult with appropriate
state and local air quality officials concerning the intermodal
facilities in East Los Angeles, CA, and the Glcbal II and Canal
Street intermodal facilities in Chicage, IL. UP/SP shall advise
SEA as to the status and the results of thes: consultations.
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ARAMDONOGENTS
The following 15 abandonments and two related discontinuances are
subject to the mitigation conditions specified below:

Gurdon to Camden, AR (UP) - Docket No. AB-2 (Sub-No. 129X!).
Whittier Junction to Colima Junction, CA (UP) - Docket No. AB-33

(Sub-No. 93X).
Magnclia Tower to Melrose, CA (UP) - Docket No. AB-33

(Sub-No. 94X).
Alturas to Wendel, Ci (SP) - Docket No. AB-12 (Sub-No. 184X).
Towner to NA Junction, CO (UP):

- Docket No. AB-3 (Sub-No. 130) - UP Abandonment.

- Docket No. AB-8 (Sub-No. 318) - Discontinuance of Service by

SP.

Edwardsville to Madison, IL (UP) - Docket No. AB-33 (Sub-No. 98X).
DeCamp to Edwardsville, IL (UP) - Docket No. AB-33 (Sub-No. 97X).
Barr to Girard, IL (UP) - Docket No. AB-33 (Sub-No. 96).
Whitewater to Newton. KS (UP) - Docket No. AB-3 (Sub-No. 132X).
Hope to Bridgeport, KS (UP):

- Docket No. AB-3 (Sub-Ne. 131) - UP Abandonment.

- Docket No. AB-8 (Sub-No. 37) - Discontinuance of Service by

SP.

Iowa Juncticn te Manchester, LA (UP) - Ducket No. AB-3

(Sub-No. 133X).
Seabrook to San Leon, TX (SP) - Docket Nz. A5-12 (Sub-No. 187X).
Suman to Benchley, TX (SP) - Docket No. AB-12 (Sub-No. 185X).
Troup to Whitehouse, TX (UP) - Docket No. AB-3 (Sub-No. 134X).
Little Mountain Junction to Little Mountain, UT (UP) - Docket No.

AB-33 (Sub-No. 99X).

At all abandonment locations, the general nitigation conditions

listed below apply to reduce or aveid potential environmental impacts.

26.

UP/SP shall cobserve all applicable Federal, state, and local
regulations regarding handling and disposal of any was:te
materials, including hazardous waste, encountered or generated
during salvage of the proposed rail line.

UP/SP shall dispose of all materials that cannot be reused in
accordance with state und local solid waste management
regulations.

UP/SP shall restore any adjacen: properties that are disturbed
during right-of-way salvaging activities toO pre-salvaging
conditiens.

Before undertaking any salvage activities, UP/SP shall consult
with any potentially atfected Amesican Indian Tribes adjacent to,
or having a potential interest in, the right-of-way.

UP/SP shall use Best Management Practices to encourage regrowth in
disturbed areas and to stabilize disturbed soils.

UP/SP shall use appropriate signs and barricades to control
traffic disruptions during salvage operations at or near grade
Crossings.

UP/SP shall restore roads disturbed during salvage activities to
conditi.ns as required by state or local jurisdictions.

UP/SP shall comply with all applicable Federal, state, and local
rTegulations regarding the control of fugitite dust. Fugitive dust
emissions created during salvage operations shall be minimized by
using such control methods as water spraying, installation of wind
barriers, and chemical treatment during salvaging.
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UP/SP shall control temporary noise from salvage equipment through
the use of work hour controls and maintenance of muffler Systems

on machinery.

If previcusly unknown archaevlogical Temains are found during
Salvage cperations, UP/SP shall cease work in the area and
immed.ately contact the Appropriate State Historic Preservation

Officer.

As appropriate, UP/SP shall use appropriate technologies, such as
s8ilt screens, to minimize 8scil erosion curing salvaging.

shall disturb the smallest area possible around streams and
tributaries and ghall Tevegetzte disturbed areas immed.ately
following salvage cperations.

As appropriate, UP/SP shall tTansport all hazardous materials
generated by salvage activities in compliance with U.S. Department:
of Transportation Hazardous Materials Regulations (49 CFR parts
171 to 180). 4

As appropriate, UP/SP shall assure that all culverts are clear
from debris to aveid potential flooding and stream flow
alteration, in accordance with Federal, state and local
regulatiouns.

As appropriate, UP/SP shall obtain all necessary Federal, state,
and local permits if salvaging activities Tequire the alteration
of wetlands, ponds, lakes, streams, or Tivers, or if these
activities would cause soil or other materials to wash into these
water resources. UP/SP shall use apprepriate technigques :o
minimize impacts to water bodies and wzilands, such as Positioning
salvaging equipment on barges, matting, or skids.

The following mitigation conditions specifically apply to the

abandonment under which they appear.

Gurdor to Camden, AR (OP)
Docket Ne. AB-3 (Sub-Ne. 129X)

UP/SP shall limit salvage activities within 1,000 feet of
residences to daytime hours to mitigate noise impacts on nearby
recepters.

To further assess the potential occurrence of threatened and
endangered plants, UP/Sp shall cocrdinate with U.S. Fish &
Wildlife Service and the Arkansas Department of Game and Fish,
PTior to salvage activities, to determine whether surveys of
vegetation types in areas of potential disturbance due to salvage
activities are needed and shall conduct any such surveys during an
appropriate time of year.

UP/SP shall retain its interest in and take no steps to alter the
through-plate girder bridge at Mp 436.70, until the Sectien 106
Process of the Naticnal Historic Preservation Act (16 USC 470f, as
amended) has been completed for this structure.

Prior to the star: of salvage cperations in the vicinity of the
three Emergency Response Notification System (hazardcus waste)
Spill sites, UP/SP sghall contact the Arkansas Pollution Control
and Ecology Department, Hazardous Waste Division, to confirm that
Temediation has been completed to agency satisfaction.

Whittier Junctien to Colima Jumetien, CA (op)
Docket No. AB-33 (Sub-No. 93X) P4

No soecific mitigation is imposed.
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Magnolia Tower to Melrose. CA (UP)
Docket No. AB-33 (Sub-No. 94X)

UP/SP shall retair its interest in and take no Steps to alter the
Magnclia Tower or WP Oakland Depot until the Seczion 106 process
of the National Historic Preservation Ac:t (16 U.S.C. 470, as
amended) has been completed for these structures.

Alturas to Wendel, CA (SP)
Docket No. AB-12 (Sub-No. 184X)

UP/SP shall retain its interes: in and take no steps O alter the
integrity of the 9 eligible and 11 potent:ally eligible
Prehistoric sites aleng this abandonment until the Section 106
process of the National Historic Preservatien Act (16 U.S.C. 470%,
as amended) has been completed for these sites.

Sage to lLeadville, CO (SP)
Docket No. AB-8 (Sub-No. 36X) - Discemtinuance of Service by

UP/SP shall provide continued access for Viacom Internaticnal,
Inc. to the Eagle Mine sitz to facilitate ongoin remediation

activities.

Malta to Cafion City, CO (SP)
Docket No. AB-8 (Sub-Ne. 39) - Discontinuance of Service by

No specific mitigation is imposed.

Towner to NA Junctiom, CO (UP)
Docket No. AB-3 (Sub-No. 130) - Abandonmenat by UP
Decket No. AB-8 (Sub-No. 38) - Discemtinuance of Service by

To further assess the pectential occurrence cf the seven threatened
and endangered species of plants and animals, UP/SP shall
cocrdinate with U.S. Fish & Wildlife Service and the Colcrado
Department of Natural Resources to determine if sSurveys in areas
of potential disturbance due tc salvage activities are needed and
shall conduct any-such surveys during an appropriate time of the
year.

UP/SP shall consult with the Colorads Department cf Public Health
and Environment to confirm that assessment and remediation has
been completed to the agency's satisfaction.

Bdwardsville to Madison, IL (UP)
Docket No. AB-33 (Sub-No. 98X)

Prior to the start of abandonment activities in the vicinity cf
any known hazardous waste sites, UP/SP shall consul: with the
Illincis Environmental Protection Agency to assess procedures
necessary to address issues related to the sites.

DeCamp to Bdwarasville, IL (UP)
Docket No. AB-33 (Sub-No. 97X)

UP/SP shall retain its interest in and take no steps to alter the
historic integrity of the cne historic bridge until the Section
106 process of the National Historic Preservation Act (16 U.8.C.
470£, as amended) is completed.




Finance Docke: No. 32760

Parr to Girard, IL (UP)
Docket No. AB-23 (Sub-No. 96)

UP/SP shall retain it interest in and take no Steps to alter the
historic integrity of the three historic bridges until the Section
106 process of the National Historic Preservation Act (16 U.s.cC.
470f, as amended) is completed.

Whitewater to Newton, KS (UP)
Docket No. AB-3 (Sub-No. 132X)

No specific mitigation is imposed.

Hope to Bridgepert, XS (UP)
Docket No. AB-3 (Sub-No. 131) - UP Abandcament
Docket No. AB-8 (Sub-No. 37) - Discoatinuance of Service by

No specific mitigaticn is imposed.

Iowa Junction to Manchester, LA (UP)
Docket Neo. AB-3 (Sub-No. 133X)

No specific mitigatien is imposed.

Seabrook to San Leon, TX (SP)
Docket No. AB-12 (Sub-No. 187X)

U.S. Fish & Wildlife Service indicated a possible desire to obtain
permigsion to determine if Windmill-grass is present along the
rail line. Should U.S. Fish & Wildlife Service follow up with
such a request, UP/SP shall cooperate in granting the necessary
authorizations.

UP/SP shall retain its interest in and take no steps to alter the
historic integrity of the through-plate girder bridges at MPs
31.99 and 38.77 until the Sectien 106 process of the National
Historic Preservation Ac: (16 U.S.C. 470¢, as amended) has been
completed for these structures.

UP/SP shall continue Section 106 consultation with the Texas State
Historic Preservation Officer tc determine the need and extent of
a8 recovery and treatment program for the three known
archaeoclogical sites alocng this segment.

Pricr to the star: of abandonment activities in the vicinity of
any known hazardous waste sites, UP/SP shall contact the Texas
Natural Resources Conservation Commission, Waste Managemen:
Office, to assess procedures necessary to address issues related
to the sites.

UP/SP shall limit constructica work within 1,000 fee: of
residences to daytime hours to mitigate noise impacts on nearby
Teceptors.

Suman to Benchley, TX (SP)
Docket No. AB-12 (Sub-No. 188Xx)

To further assess the potential occurrence of Navasota lLadies’ -
tresses (Spiranthes parksii), a federally listed endangered
species, UP/SP shall conduct a Survey and consult with the U.S.
Fish & Wildlife Service and the Texas Parks and Wildlife
Department prior to salvage operations to determine if this
Species ic present in any areas to be cleared or modified by the
Proposed abandonment. o
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UP/SP shall continue Section 106 consultation with the Texas State
Historic Preservation Officer to determine the reed and exten: of
8 Tecovery and treatment program for the known archaeclogical
Site. : .

Prior to the start of abandonment activities in the areas
containing copper slag ballast, UP/Sp shall contact the Texas
Natural Resources Conservation Commission, Waste Management
Office, as required to assess Procedures necessary to address
issues related to the sites. ;

UP/SP shall retain its interest in and take no steps to alter the
historic integrity of the three deck plate girder bridges a: MPs
109.73, 112.96, and 117.55, until the Section 106 process of the
National Historic Preservation Act (16 U.s.cC. 470f, as amended)
has been completed for these structures.

Troup to Whitehouse, TX (oP)
Docket No. AB-3 (Sub-No. 134X)

Prior to the start of abandonment activities in the vicinity of
any known hazardous waste sites, UP/SP shall coentact the Texas
Natural Resources Conservatioen Commission, Waste Management
Division, and other ApPpPropriate agencies as hecessary to assess
procedures for addressing issues related to the sites.

Little Mountain Junctiez to Little Mouatain, UT (UP)
Docket No. AB-33 (Sub-No. 99X)
No specific mitigation is imposed.

CONSTRUCTION PROJECTS

Qllltl; R :
The following mitigation cenditions apply to all new censtruction

Sites not on existing Tight-of-way and also apply to the new
construction projects that resul: from the BNSF agreement.

62.

UP/SP shall cbserve all applicable Federal, state, and lccal
regulaticns regarding handling and dispcsal of any waste
materials, including hazardous waste, encountered or generated
during construction of the proposed rail line connecticn.

UP/SP shall dispose cof all materials that cannot be reused in
accordance with state and local sclid waste management
regulaticens.

UP/SP shall consult with the appropriate Federal, state and local
agenc.e if hazardous waste and/or materials are discovered at the

Bite.

UP/SP slall transport all hazardous materials in compliance with
U.S. Department of Transportation Hazardous Materials Regulations

" (49 CFR parts 171 to 180). UP/SP shall provide, upen Trequest,

local emergency management organizations with copies of all
4pplicable Emergency Response Plans and participate in the
training of local emergency staff for coordinated responses to
incidents. 1In the case of a hazardous material incident, UP/SP
shall follow appropriate emergency response procedures contaiased
in its Emergency Response Plans.

UP/SP shall use Appropriate signs and barricades to control

traffic disruptions during constructien.
’

UP/SP shall restore roads disturbed during Eenltruction to
conditions as required by state or local Jurisdictions.
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UP/SP shall cobtain all necessary Federal, state, and local perm::s
if construction activities require the alteration of wetlands,
ponds, lakes, streams, or rivers, or if these activities would
cause soil Or other materials to wash into these water resources.
UP/SP shall use appropriate techniques to minimize impacts to
water bodies and wetlands.

UP/SP shall use Best Management Practices to control erosicn,
runoff, and surface instability during constructien, including
seeding, fiber mats, straw mulch, plastic liners, slope drains,
and other ercsion control devices. Once the track i1s constructed,
UP/SP shall establish vegetation on the emfankment slope to
pProvide permanent cover and prevent potential erosion. If erosicr
develops, UP/SP shall take steps to develop other appropraiate
erosion control procedures. UP/SP shall use Best Management
Practices to encourage regrowth in disturbed areas and to
stabilize disturbed soils.

UP/SP shall use only EPA-approved herbicides and qualified
contractors for application of right-of-way maintenance
herbicides, and shall limit such application to the exten:
necessary for rail operations.

UP/SP shall comply with all applicable Federal, state, and local
regulaticns regarding the centrol of fugitive dust. Fugitive dus:
emissions created during construction shall be minimized by using
such control methods as water Spraying, installation of wind
barriers, and chemical treatment.

UP/SP shall centrol temporary ncise from construction equipment
through the use of work hour controls and maintenance cf muffler
systems on machinery.

UP/SP shall restore any adjacent properties tha: are disturbed
during construction activities to their pre-constructioen
cenditions.

Before undertaking any construction activities, UP/SP shall
consult wita any potentially affected American Indian Tribes
adjacent zo, or having a potential interest in, the right-cf-way.

If previously undiscovered archaeological remains are found during
construction, UP/SP shall cease work and immed.ately contact the
State Historic Preservation Officer to initiate the appropriate
Sectiocn 106 process.

The following mitigation conditions apply to the specific
construction sites identified below.

Arkansas - Camden

UP/SP shall restrict mechanized equipment to upland areas to
complete construction activities. UP/SP shall obtain and comply
with all applicable permits for any construction activity withan
Streams or wetlands. Alsc, UP/SP shall submit its final
construction plans to appropriate state and local agencies for
review,

Prior to construction, UP/SP shall provide final plans to the
Arkansas Department of Transportation (Arkansas DOT) and
appropriate local agencies for review.

Arkansas - Pair Oaks

Prior to construction, UP/SP shall provide }inal plans to the
Arkansas DOT and APPropriate local agencies for review.

'
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Arkansas - Pipe Bluff (Rast)

Prior to construction, UP/SP shall provide final plans to the
Arkansas DOT and apprdpriate local agencies for review.

Arkansas - Pine Bluff (West)

Prior to construction, UP/SP shall provide final plans to the
Arkansas DOT and appropriate local agencies for review.

Arkansas - Texarkana

Prior to construction, UP/SP shall provide final plans to the
Arkansas DCT and appropriate local agencies for review.

California - Lathrep

UP/SP shall retain its interest in and take no steps to alter the
historic integrity of the Sharpe Army Depot, until the Section 106
process of the Naticnal Historic Preservation Act (16 U.S.C. 470¢,
as amended) has been completed for this property.

California - Stockten (El Pifial)
UP/SP shall monitor noise resulting from train operations over the

connection and implement mitigation measures to control excessive
wheel squeal.

California - West Colten (UP te SP)

No specific mitigation is imposed.
California - West Colten (SP to UP)
Ne specific mitigation is imposed.
Colorade - Denver (Utah Jet.)

UP/SP shall retain its interest in and take no steps to alter the
histeric integrity of the North Yard water tower, until the
Section 106 process of the National Historic Preservation Act (16
U.S.C. 470f, as amended) has been completed for this property.

Colorade - Denver D 5
>

In and near the South Platte River and asscciated wetland areas,
UP/SP shall restric: mechanized equipment to the area regquired to
complete construction activities.

CP/SP shall perfcrm hydrologic and hydraulic analyses for any
modifications to the South Platte River bridge, to ensure the
changes would have no effect on the 100-year floodplain.

Prior to construction, UP/SP shall consult with the Army Corps of
Engineers and obtain and comply with any permits under Section 404
of the Clean Water Act.

Zllinois - Girard

UP/SP shall consult with the District Soil Scientist of the U.Ss.
Department of Agriculture, Natural Resources Conservation Service,
for recommendations :to reduce impacts to prime farmland scils.

Prior to construction, UP/SP shall consult with the Army Corps of
Engineers and obtain and comply with any pestnits under Section 404
cf the Clean Water Ac:t.
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Illinois - Salem

Prior to construction, UP/SP shall consult with the Army Corps
Engineers and cobtain anc ®odfply with any permits under Sectiorn
©f the Clean Water Ac:.

Ransas - Hope

Prior to construction, UP/SP shall consult with the Army Corps ¢ ¢
Engineers and obtain and comply with any Permits under Section ¢04
©f the Clean Water Act.

Louisiana - Rinder

In and near the areas of Kinder Ditch and the £ringe wetlands,
UP/SP shall restrict mechanized equipment to the area regquired to
complete construction activities.

UP/SP shall design all drainage structures to maintain existing
flows for the Kinder Ditch.

Louisiana - Shreveport

shall coordinate the design and construction of the U.S.
Highway I1-71 overpass pier replacement with the Louisiana
Departmen: of Transportation and the louisiana Division of the
Federal Highway Administration.

UP/SP shall monitor noise resulting from trains operating over the
curved section of the connectien and implement mitigation measures
to control excessive wheel squeal.

Prior te construction, UP/SP shall consult with the Army Corps of
Engineers and obtain and comply with any permits under Seczion 404
©f the Clean Water Ac:.

Miscouri - Dexter

Prior to comstructicn, UP/sp shall consult with the Army Corps of
Engineers and obtain and comply with any Permits under Secticn 404
©f the Clean Water Act.

In and near the two smal. ~etland areas, UP/SP shall restric:
mechanized equipment tc the area required to complete construction
activities.

Missouri - Parent

Prior to comstruction, UP/SP shall consult with the Army Corps of
Engineers and obtain and comply with any permits under Section 404
©of the Clean Water Act.

- In and near the wetland areas, UP/SP shall restrict mechanized
equipment to the upland areas to complete construction actaivities.

- UP/SP shall coordinate with the Missouri Department of
Conservation pricr to final design of the project to avoid adverse
impacts to the state-endangered gold-striped darter. UP/SP shall
not conduct in-stream construction activities during the breeding
Season of this species.

Texas - Carrolltea

. UP/SP shall menitor noise from train operatibns over the new
connection and implement mitigaticn measures to control excessive
wheel squeal. :
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Texas - West Point

No specific mitigaticn is imposed.

Texas - Bouston (Tower 26)

. UP/SP shall monitor noise resulting from train operations over the
new connection and implement mitigaticon measures to control
excessive wheel sqgueal.

Texas - Bouston (Tower 87)

. UP/SP shall store all construction equipment, petroleum products,
and other hazardous materials outside the area of the 100-year

floodplain.

. Prior to construction, UP/SP shall consult with the Army Corps cof
Engineers and obtain and comply with any permits under Section 404
of the Clean Water Act.

Texas - Bousten (SP to UP)

. UP/SP shall monitor noise resulting from train operations over the
new connection and implement mitigation measures to control
excessive wheel sgueal.

Texas - Port Worth (Ney Yard)

107. UP/SP shall monitor noise resulting from train cperations over the
new connection and implement mitigation measures to contrel
excessive wheel squeal.

Texas - Port Worth (UP te SP)
. UP/SP shall menitor nocise resulting from train operations over the

new connectior and implement appropriate u;:;ga:zon measures to
contrcl excessive wheel sgueal.

Senstructicns Ihat Result ZSrom the BNSP Agresment
Richmond, CA
No specific mitigaticn is imposed.
--—Stoekton, CA
No specific mitigation is imposed.
Robstown, TX

No specific mitigation is imposed.
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APPENDIX NH: xET DXISSIONS (AIR QUALZTY)

WET EMISSIONS CONSIDERING MITIGATION MEASURES .

RC =) NOX $02 PM-10

AR Northeast Arkansas 49.07 152.%6¢ 1142.00 82.78% 24.7¢

a2 lqutDOCO: Arizona 10.17 52.99 159.8) 20.7% $.72

P 15.31 71.38 270.73 s 8.37

10.809 64.29 143.06 3¢.97 6.32

11.42 €2.65 151.93 30.9) 7.04

Central Arizona 13.22 65.40 219.61 35.48 7?.32

Metropolitan Los Angeles 14.62 80.34 32.67 7.04 14.79

Northeast Platesu -4.30 -9.39 «114.26 -5.09 -2.06

Sacramento valley -18.23 -35.90 ~484.66 21.64 8.7
San FPrancisce Bay Ares iL.78 39.39 104.23 12.43
San Joaquin Valley 12.69 312¢4.73 -43.7 61.38
Southeast Desert 37.83 180.82 652.62 98.08
Mountair Counties -5.29 64.50 -446.54 28.72
Commanche -3.07 -9.54 -71.44 -5.18
Grand Mesa ~00.91 -195.49 -2004.93 -106.04
Metropolitan Denver 41.852 148.26 877.82 76.69
Pawnee 22.61 70.29 526.12 38.22
Yampa 15.93 76.06 275.03 41.25
Northeas: lowa ~35.60 29.73 - 1337.28 16.13
Southeast Iows -5.43 4.82 -204.60 2.6
Southwest lowa -37.70 102.52 -1669.40 §5.60
Burlington-Keokuk -4.9) -15.3) -114.7% -8.31
East Central llinois 12.26 38.12 385.3¢ 20.68
Metropolitan Chicago 2.01 100.68 -508.90 12.22
hetropolitan Quad Cities -20.46 29.78 -1088.57 16.18
Metropolitan St. Louis -2.64 -1.11 -142.00 -11.41
North Central Illincais -9.39 23.%7 -408.8) 12.7
Rockford-Janesville-Beliot -7 40 32.22 -373.06 17.47
Southeast Illinecis 37.08 115.19 862.25 62.48
Metropolitan Kansas City 39.20 -114.95 -990.60 -72.88
Northeast Kansas =64.72 -201.23 -31506.28 -309.18
North Central Kansas -20.66 -89.11 -667.05 -48.33
Northwest Kansas 3.00 2.33 69.81 $.06
South Central Kansas $7.9 180.28 1349.43 97.78
Sou ‘hwest Kansas -42.10 -130.9%0 -979.82 «71.00
Sou.heast Missouri 8.53 26.53 198.5% 14.59
Metro Omaha-Council Bluffs -19.99 -15.28 «634.30 -8.29
lincoln-Beatrice-Fairbury 1.72 §.3% 40.05 2.90
Nebraska 58.10 211.58 1240.49 114.76
New Mexico Scuthern Bcrder 29.49 147.29 485.37 79.08
Nertheastern Plains 11.08 36.9%¢ 276.5¢ 20.04
Pecos-bermian Basin 7.64 23.7% 177.78 12.00
Nevada -22.61 182.87 -1330.41 82.92
Northwest Nevada =10.17 c.83 -353.66 0.45
Central Oklahoma 34.84 108.31 810.77 8.75
North Central Oklahoma 22.23 69.11 $17.32 37.49
Northwestern Oklahoma 13.39 41.64 311.72 22.5¢
Southwestern Oklanoma 20.69 64.32 481 .44 34.09
Central Oregon 13.959 40.22 2%.93 26.15
Eastern Oregon -50.38 42.63 -1889.72 23.32
Portland 36.77 139.61 679.92 §9.08
lhxcvnport-Tcxarknan-?ylcz 49.69 154.49 1156.43 83.00
So. Louisiana-SE Texas 18.950 $8.78 439.00 31.87
El Pasc-lLas Cruces-Almagorde 13.78 122.61 33.3 66.50
Abilene-Wichita Falls 45.0¢ 194.09 849.01 108.71
Amarillo-Lubbock 39.52 i122.68 919.59 66.62
Austin-Naco -27.02 «84.00 -628.7%¢ -45.56
Metropolitan Dallas-Ft. wWerth -4.37 23.72 -260.23 5.64
Metropclitan San Antonic -43.63 -131.00 -1067.91 -78.12
Midland-Odessa-San Angelo 28.03 159.27 392.38 86.39
Utah 15.97 108.60 159.18 58.91
Wasatch Front -05.51 -257.43 -2020.39 -139.63
Olympic-Northwest Washington .79 3.42 15.03 1.06
Puget Sound 4.50 19.99 67.68 7.2%
Southeastern Wisconsin 0.81 2.5 18.82 1.36
Metropolitan Cheyenne 0.89 110.01° -89.92 $9.60
Wyoming -27.82 158.92 -1531.43 06.19
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NEW YORK DOCK CONDITIONS
Finance Docket No. 28250

. APPENDIX III

Labor protective conditions t» be imposed in rallroad transactions pursuant
to 49 U.S.C. 11343 et Seg. (formerly Sections 5(2) and 5(3) of the Interstate
Commerce Act), except for trackage rights and lease proposals which are being
considered elsewhere, are as follows: .

1. Definitions.-(a) "Transaction" means any action taken pursu-
ant to authorizations of this Commission on which these provisions have
been imposed. :

(b) "Displaced employee” means an employee of ihe railroad who,
as a result of a transaction is placed in a worse position with respect
to his compensation and rules governing his working conditions.

(¢) "Dismissed employee" means an employee of the rallroad who,
as a result of a transaction is deprived of employment with the railroad
because of the abolition of his position or the loss thercof as the re-
sult of the exercise of senlority rights by an e¢mployee whose position
is abolished as a result of a transaction.

(d) "Protective period" means the period of time during which a
displaced or dismissed employee is to be provided protection hereunder
and extends from the date on which an employee is displaced or dis-
missed to the expiration of 6 years therefrom, provided, however, that
the protective period for any particular employee shall not continue for
a longer period following the date he was displaced or dismissed than
the period during which suzh employee was in the employ of the railroad
prior to the date of his displacement or his dismissal. For purposes of
this appendix, an employee's length of service shall be determined in
accordance with the provisions of Section 7(b) of the Washington Job Pro-
tection Agreement of May 1936.

2. The rates of pay, rules, working conditions and all collective
bargaining .and other rights, privileges and benefits (including continua-
tion of pension rights and benefits) of the railroad's employees under
applicable laws and/or existing collective bargzaining agreements or oth-
erwise shall be preserved unless changed by futures collective bargaining
agreements or applicable statutes.

3. Nothing in this Appendix. shall be construed as depriving any
employee of any rights or benefits or eliminating any obligaticns which
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such employee may have under any existing job security or other protec-
tive conditions or arrangements; provided, that If an employee other-
wise is sligible for protection under both this Appendix and some other
job security or other protective conditions or arrangements, he shall
elect between the benefits under this Appendix and similar benefits un-
der such other arrangement and, for so long as he continues to receive
fuch benefits under the provisions which he so elects, he shall not be
entitied to the same type of -benefit under the provisions which he does
not so elect; provided further, that the benefits under this Appendix,
or any other arrangement, shall he coustrued to include the cond{tions,
responsibilities and obligations accompanying such benefits; and, provid-
ed further, that after expiration of the perjod for which such employ-
"ee is entitled to protection under the arrangement which he so elects,
--he may then be entitled to protection under the other arrangement for
the remainder, if any, of this protective period under that arrangement.

. otice and Agreement or Decision.-(a) Each railroasd contem-
plating a transaction which is subject to these conditions and may cause
the dismissal or displacement of any employees, or rearrangement of forc-
es, shall give at least ninety (90) days' written notice of such intend-
ed transaction by posting a notice on bulletin boards convenient to the
interested employees of the railroad and by sending registered mail no-
tlce to the representatives of such interested smployees Such notice
shall contain a full and adequate statement of the proposed changes to
be affected by such transaction, including an estimate of the number of
employees of each class affected by the intended changes. Prior to con-
summation the parties shall negotiate in the following manner.

Within five (5) days from the date of receipt of iotice, at the re-
que<t of either the rallroad or representatives of such interested em-
ployees, a place shall be selected to hold negotiations for the purpose
of reaching agreement with respect to application of the terms and condi-
tions of this appendix, and these negotiations shall commence immediate-
ly thereafter and continue for at least thirty (30) days. Each transac-
tion which may result in a dismissal or displacement of employees or re-
arrangement of forces, shall provide for the selection of forces from
all employees involved on a basis accepted as appropriate for applica-
tion in the particular case and any assignment of employees made neces-
sary by the transaction shall be made on the basis of an agreement or
decision under this Section 4. If at the end of thirty (30) days there
is a failure to agree, either party to the dispute may submit it for ad-
Justment in accordance with the following procedures:

(1) Within five (5) days from the request for arbitration the
parties shall select & neutral referee and in the event they are un-
able to agree within said five (5) days upon the selection of said
referee then the National Mediation Board shall immediately appoint
a referee,

: (2) No later than.twenty (20) days after a referee has been
designated a hearing on the dispute shall commence.

-2 -
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(3) The decision of the referee shall be final, binding and
conclusive and shall be rendered within thirty (30) days from the
‘ commencement of the hearing of the dispute.
(4) The salary and expenses of the referee shall be borne
equally by the parties to the proceeding; all other expenses shall
Be paid by the party fpcurring them. e

(b) No change in op%utionr, services, facilities or equipment
shall occur until after an agreement is reached or the decision of s ref-
eree has been rendered. t

3 5. Displacement allowances.-(c) So long after & displaced em-

Ployee's displacement as he is unable, in the normal exercise of his se-
niority rights under existing agreements, rules and practices, to obtain
a position producing compensation equal to or exceeding the compensa-
tion he recelved in the position from which he was displaced, he shall,
during his protective period, be paid a monthly displacement allowance
equal to the difference between the monthly compensation received by
him in the position in which he is retained and the average monthly com-
pensation received by him in the position from which he was displaced.

Each displaced employee's displacement allowance shall be deter-

mined by dividing separately by 12 the total compensation received by

the employee and the total time for which he was paid during the last 12

months in which he performed services immediately preceding the date of

. his displacement as a result of the transaction (thereby producing aver-

age monthly compensation and average monthly time paid for in the test
period), and provided further, that such allowance shall also be ad-
Justed to reflect subsequent general wage increases.

If a displaced employee's compensation in his retained position in
any month is less in any month in which he performs work than the
aforesaid average compensation (adjusted to reflect subsequent general
wage iIncreases) to which he would have been entitled, he shall be paid
the difference, less compensation for time lost on account of his volun-
tary absences to the extent that he is not available for service equiva-
lent to his average monthly time during the test peried, but i in his
retained position he works in any month in excess of the aforesaid aver-
age monthly time paid for during the test period he shall be additional-
ly compensated for such excess time at the rate of pay of the retained
position.

(b) If a displaced employee fails to exercise his seniority rights
to secure snother position svailable to him which does not require a
change in his place of residence, to which he is entitled under the work-
ing agreement and which carries a rate of pay and compensation exceed-
ing those of the position which he elects to retain, he sh:d thereafter
be treated for the purposes of this section as occupying the position he
elects to decline. ;
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+ {¢) The displacement allowance shall cease prior to the expiration
of the protective period in:the event of the displaced employee's resig-
nation, death, retirement, or dism'~-21 for justifiable cause.

gt O Q}gm. issal g_,[' owances.-(a8) A dismissed employee shall be paid
€ monthly dismissal allowance, from the date he is deprived of employ-

ment and continuing during his protective period, equivalent to one-
twelfth of the compensation received-by him in the last 12 months of his
employment in which he earned compensation prior to the date he is first
deprived of employment as a result of the transaction. Such allowance
shall also be adjusted to reflect subsequent general wage increases.

. (b) The dismissal allowance.of any. dismissed employee who returns
io service with the rallroad shall cease while he is so reemployed. Dur-
ing the time of such reemployment, he shall be entitled to protection in
accordance with the provisions of Section 5.

" (¢) The dismissal aliowance of any dismissed employee who is other-
wise employed shall be ‘reduced to the extent that his combined monthly
earnings in such other employment, any benefits r~ceived under any un-
employment insurance law, and his dismissal allowance exceed the amount
upon which his dismissal allowance is based. Such employee, or his rep-
resentative, and the railroad shall c ree upon a procedure by which the
railroad shall be currently informed of the earnings of such employee in
employment other than with the railroad, and the benefits received.

(d) The dismissal allowance shall cease pricr to the expiration of
the protective period in the event of the employee's resignation, death,
retirement, dismissal for justifiable cause under existing agreements,
fallure to return to service after being notified In accordance with the
working agreement, fallure without good cause to accep! a comparable
position which does not require a change in his piace of residence for
which he is qualified and eligible after appropriate notification, if
his return does not infringe upon the employment rights of other employ-
ees under a working agreement.

7. Separation Allowance.- A dismissed employee entitled to pro-
tection under this appendix, may at his option within 7 days of his dis-
missal, resign and (in leu of all other benefits and protections provid-
ed in this appendix) accept a lump-sum payment computed in accordance
with Section 9 of the Washington Job Protection Agreement of May 1936.

8.  Fringe benefits.- No employee of the railroad who is affect-
ed by a transaction shall be deprived, during his protection period, of
benefits attached to his previous employment, such as free transporta-
tion, hospitalization, pensions, reliefs, et cetera, under the same con-
ditions and so long as such benefits continue to be accorded to other
employees of the rallroad, in active or on furlough as the case may be,
to the extent that such benefits can be so maintained under present au-
thority of law or corporate action or through future authorization which

may be obtained.
- 4 -
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8. Moving expenses.- Any employee retained in the service of
the rallroad or who is later restored to service after being entitled to

recelve a dismissal allowance, and who is required to change the point
of his employment as a result of the +transaction, and who within his pro-
tective period is required to move his place of residence, shall be reim-
bursed for all expenses of moving his household and other personal ef-
fects for the traveling expenses of himself and members of his family,
including living expenses for himself and his family and for his own ac-
tual wage loss, not to exceed 3 working days, the exact extent of the
responsibility of the rallroad-during the time necessary for such trans-
fer and for reasonable time thereafter and the ways and means of trans-
portation to be agreed upon in advance by the raflroad and the affected
‘employee or his representatives; provided, however, that changes in
place of residence which are not a result of the transaction, shall not
be considered to be within the purview of this section; provided fur-
ther, that the rallroad shall, to the same extent provided above, as-
sume the expenses, et cetera, for any employee furloughed within three
(3) years after changing his point of employment back to his original
point of employment. No claim for reimbursement shall be paid under
the provision of this section unless such claim is presented to railroad
within 90 days after the date on which the expenses were incurred.

10. Shculd the rallroad rearrange or adjust its forces in anticipa-
tion of a transactionn with the purpose or effect of depriving an employ-
ee of benefits tc which he otherwise would have become entitled under
this appendix, this appendix will apply to such employee.

11. - Arbitration of disputes.-(a) In the event the railroad and
its employees or their authorized representatives cannot settle any dis-
pute or controversy with respect to the interpretation, application or
enforcement of any provision of this appendix, except Sections 4 and 12
of this Article I, within 20 days after the dispute Arises, it may be
referred by either party to an arbitration comm'ttee. Upon notice in
writing served by cne party on the other of intent by that party to re-
fer a dispute or controversy to an arbitration committee, each party
shall, within 10 days, select one member of the committee and the mem-
bers thus chosen shall select a neutral member who shall serve as chair-
man. If any party fails to select its member of the arbitration commit-
tee within the prescribed time limit, the general chairman of the in-
volved labor organization or the highest officer designated by the rail-
roads, as the case may be, shall be deemed the selected member and the
comnittee shall then function and its decision shall have the same force
and effect as though all parties had selected their members. Should the
members be unable to agree upon the appointment of the neutral member
within 10 days, the psrties shall then within an additional 10 days en-
deavor to agree to a method by which a neutral member shall be appoint-
ed, and, failing such agreement, either party may request the National
Mediation Board to designate within 10 days the neutral member whose
designation will be binding, upon the parties.
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(b) In the event a dispute involves more than one labcr srganiza-
tion,  each will be entitled to s representative on the arbitration com-
mittee, in -which event the rallroad will be- entitled to appoint addition-
al representatives so °3 to equal the number of labor organization repre-

sentatives, -

’ (¢) The decision, by mujority vote, of the arbitration committee
shall be final, binding, and.conclusive and shall be rendered within 45
days after the hearing of thé dispute or controversy has been concluded

and the record closed. v )

(d) The salaries and oxpot;sei of the neutral member shall be
"torne equally by the parties to the proceeding and all other expenses
shall be paid by.the party.incurring them. : ER ¥ .

(e) In the event of any dispute as to whether or not a particular
employee was affected by a transaction, it shall be his obligation to
Identify the transaction and specify the pertinent facts of that transac-
tion relied upon. It shall then be the railroad's burden to prove that
factors other than a transaction affected the employee.

12, Losses from home removal.-(a) The following conditions shall
apply to the extent they are applicable in each instance to any employee
who is retained in the service of the rallroad (or who is later restored
to service after being.entitled to receive a dismissal allowance) who is
required to change the point of his employment withir his protective pe-
riod as a result of the transaction and is therefore required to move
his place of residence:

(i) If the employee owns his own home in the locality from which
he Is required to move, he shall at his option be reimbursed by the
railroad for any loss suffered in the sale of his home for less than
its fair value. In each case the fair value of ‘the home in question
shall be determined as of a date sufficiently prior to the date of the
transaction so as to be unaffected thereby. The rallroad shall in
each instance be afforded an opportunity to purchase the home at such
fair value before it is sold by *he employee to any other person.

(1) If the employee is under a contract to purchase his home,
the railroad shall protect him against loss to the extent of the fair
value of equity he may have in the home and in addition shall relieve
him from any further obligation under his contract.

(ilf) If the employee holds an unexpired lease of a dwelling occu-
pled by him as his home, the railroad shall protect him from all loss
and cost in securing the cancellation of said lease.

(b) Changes in place of residence which are not the result of a
transaciton shall not be considered to be within the purview of this Sec-
tion. .
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(¢) No claim for loss shall be pald under the provisions of this
Section unless such claim is presented to the railroad within 1 year af-
ter the date the employee is required to move.

(d) Should a-.controversy arise in respect to the value of the
home, the loss sustained in its sale, the loss under a contract for pur-
chase, loss and cost In securing termination of a lease, -or any other
question in connection with .these matters, it shall be decided through
Joint conference between the employee, or their representatives and the
rallroad. In the event they sare unable to agree, the dispute or contro-
versy may be referred by either party to a board of competent real es-
tate appraisers, selected in the following manner. One to be selected
"by the representatives of the employees and one by the railroad, and
these two, if unable to agree within 30 days upon a valuation, shall en-
deavor by agreement within 10 days thereafter to select a third apprais-
er, or to agree to a method by which a third appraiser shall be select-
ed, and falling such agreement, either party may request the National
Mediation Board to designate within 10 days a third appraiser whose des-
ignation will be binding upon the parties. A decision of »a majority of
the appraisers shall be required and said decision shall be final and
conclusive. The salary and expenses of the third or neutral appraiser,
Including the expenses of the appraisal board, shall be borne equally by
the parties to the proceedings. All other expenses shall be paid by the
party incurring them, including the compensation of the appraiser select-
ed by such party.

ARTICLE 11

1. Any employee who is terminated or furioughed as a result of a
transaction shall, if he so requests, be granted priority of employment
or reemployment to fill a position comparable to that which he held when
his employment was terminated or he was furloughed, even though in &
different craft or class, on the rallroad which he is, or by training or
retraining physically and mentally can become, qualified, not, however,
in contravention of collective bargaining agreements relating thereto.

2. In the event such training or retraining is requested by such
employee, the railroad shall provide for such training or retraining at
no cost to the employee.

3. If such a terminated or furloughed employee who had made a re-
quest under Sections 1 or 2 of the Article II fails without good cause
within 10 calendar days to accept an offer of a position comparable to
that which.he held when terminated or furloughed for which he is quali-
fled, or for which he has satisfactorily completed such training, be
shall, effective at the expiration of such 10-day period, forfeit all
rights and benefits under this appendix.

ARTICLE 111

Subject to this appendix, as if employees of rallroad, shall be em-
ployees, if affected by a transaction, of separately incorporated termi-
nal companies which are owned (in whole or in part) or used by railroad

.7.
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and employees of any other enterprise within the definition of common
carrier by rallroad In Section 1(3) of Part I of the Interstate Commerce
Act, as amended, In which rallroad has an interest, to which rallroad
provides facilities, or with which rallroad contracts for use of facili-
tles, or the facilities of which rallroad otherwise uses ; except that
the provisions of this appendix shall be suspended with respect to each
fuch employee until and unless he applies ior employment with each own-
ing carrier and each using- carrier; provided that sald carriers shall
- establish one convenient central location for each terminal or other en-
terprise for receipt of one such ,application which will be effective as
to all sald carriers and railroad: shall notify such employees of this
.requirement and of the location for receipt of the application. Such
employees shall not be entitled to any of the benefits of this appendix
in the case of fallure, without good cause, to accept comparable employ-
ment, which does not require a change In place of residence, under the
same conditions as apply to other employees under this appendix, with
any carrier for which application for employment has been made in accor-
dance with this section.

ARTICLE IV

Employees of the railroad who are not represented by a labor organ-
lzation shall be afforded substantially the same levels of protection as
are afforded to members of labor organizations under these terms and
conditions.

In the event any dispute or controversy arises between the railroad ‘

and an employee not represented by a labor organization with respect to
the interpretation, application or enforcement of any provision hereof
which cannot be settled by the parties within 30 days after the dispute
arises, either party may refer the dispute to arbitration.

ARTICLE V

1. It is the intent of this appendix to provide employee protec-
tions which are not less than the benefits established under 49 USC
11347 before February 5, 1976, and under Section 565 of Title 45. In so
doing, changes in wordir g and organization from arrangements earlier
developed under those sections have been necessary to make such bene-
fits applicable to transactions as defined in Article I of this appen-
dix. In making such changes, it is not the intent of this appendix to
diminish such benefits. Thus, the terms of this appendix are to be re-
solved in favor of this intent to provide employee protections and bene-
fits no less than those established under 49 USC 11347 before February
5, 1976 and under Section 565 of Title 45.

2. In the event any provision of this appendix is held to be in-
valid or otherwise unenforceable under applicable law, the remaining pro-
visions of this appendix shall not be affected.
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CSX CORP -CONTROL-CHESSIE AND SEABOARD C.LI

FINANCE DOCKET NO. 28905 (SUB-NO. 23)

CSX CORPORATION - CONTROL - CHESSIE SYSTEM, INC,,
AND SEABOARD COAST LINE INDUSTRIES

Decided August 13, 1992

Prior decision (not printed) in this proceeding reexamined and affirmed on other grounds.

BY THE COMMISSION:

This proceeding is one of several cases' on remand to the Commission
from the United States Court of Appeals for the District of Columbia
Circuit. In its order dated September 17, 1991, the court requested the
Commission to reexamine its prior decision, served October 3, 1989,
(October 3, 1989, Decision), in light of the Supreme Court's recent decision
in Norfolk & Western Ry. v. American Train Dispatchers, 499 U.S. 117 (1991)
(Train Dispatchers). After reexamining our October 3, 7989, Decision, we
reaffirm it.

BACKGROUND

This proceeding arose out of a proposal by CSX Transportation, Inc.
(CSXT),? a Class | carrier, to consolidate its power coordination \ nerations

! Along with this case, the Court of Appeals also remanded three other proceedings to
the Commission: Finance Docket No. 28905 (Sub-No. 22), CSX - Control - Chessie System,
Inc., and Seaboard Coast Line Indusmes; Finance Docket No. 29430 (Sub-No. 20), Norfolk So.
Corp. - Control - Norfolk & W. Ry. Co.; and Finance Docket 30582 (Sub-No. 2), Norfolk & W.
Ry. Co., Southern Rv. Co. and Intersiate RR. - Exempnion - Contract w Operate and Trackage
Rights. The first two of those cases will be decided separately from this one. The third has
already been decided.

2 The formation of CSXT had a long history. It began when the Commission, in CSX
Corp. - Control - Chessie and Seaboard C. L. 1., 3631.C.C. 518 (1980) (CSX-Chessie-Seaboard),

authonzed the CSX Corporation (CSX) to acquire control of the 6 subsidiary rail czrmiers of
(continued...)
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and train dispatching fuactions on a system-wide basis at Jacksonville, FL
American Train Dispatchers Association (ATDA) and CSXT entered into
an agreement on January 9, 1988, whereby CSXT would transfer train
dispatching operations to Jacksonville on May 2, 1988. This agreement,
however, did not include four Assistant Chief/Power (dispatcher) positions
at Corbin, KY.

On February 12, 1988 CSXT notified ATDA that it would abolish the
four dispatcher positions at Corbin and that noo-union management
personnel in Jacksonaviile would take over the dispatching work. ATDA
objected and claimed that the Corbin dispatchers were entitled to follow
their jobs to Jacksonville. Unable to reach a negotiated settlement, the
parties referred their dispute to arbitration.

In an arbitration award dated November 11, 1988, the arbitrator,
Robert J. Ables, approved CSXT's plan to transfer the dispatchers’ work
to Jacksonville. He found that there was nothing in the Commission’s
authorization of the original acquisition transaction that precluded
managers from taking over the dispatching work. He reasoned (hat the
Commission could not reasonably anticipate all of the changes that would
arise out of the principal transaction and, thus, that the authorization
extended to new operating proposals that logically flowed from the

approved transaction. He noted that the benefits from consolidating
CSXT's system-wide power functions in one place (Jacksonville) were
obvious, and that a large rail system like CSXT’s seemed to require such
a move. (Arbitration Award at 16). Arbitrator Ables concluded that the
four dispatchers in Corbin were entitled to the same leve] of protection
extended to about 20 other employees under the January 9, 1988,

. continued)
the Chessie System, Inc (Chessie), and the 10 subsidiary rail carners (the socalled *Family
Lines®) of Seaboard Coast Line lndustnes, Inc. (SCLY), through the merger of Chessie and
SCQUI nto CSX. Two years later, 1n Finance Docket No. 30053, Seaboard Coast Line RR -

tly, in Finance Docket No. 31033, Baltimore

& O. RR and Chesapeake & O Ry. - Merger Exempuon (not pnnied), served May 22, 1987,
the Baltimore and Ohio Raiiroad Company (B&O) me tnto the Chesapeake and Ghio

Exempuon (not printed), served September 18, 1987 (CSXT-C40).
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implementing agreement, ‘.e., they were entitled to the so-called New York
Dock labor protective conditions [those described in New York Dock Ry.-
Control - Brooklyn East. Dist., 360 1.C.C. 60 (1979) (New York Dock)). Id.
at 2-3.

ATDA appealed the award to the Commission. It argued that: (1)
neither § 11341(a) of the Interstate Commerce Act ICA) nor New York
Dock protection provides an arbitrator or the Commission with the
authority to override collective bargaining agreements or other rights arising
under the Railway Labor Act (RLA);* and (2) even if the ICA or the New
York Dock conditions did grant such authority, the Commission did not
sanction the coordination transaction at issue here, and thus, under the
RLA, without employee assent through collective bargaining, the carrier
could not make operating changes adversely affecting employees.

The Commission rejected both arguments and affirmed the Ables
arbitration award.‘ The Commission stated its view that the language of
§ 11341(a), which exempts a Commission-approved consolidation from *all
other laws® where it is necessary to do so to effectuate the transaction,
includes exemption from the RLA® October 3, 1989, Decision, at 4. But
the Commission also stated that it did not need to rely solely on § 11341(a),

* 45 US.C § 151, et seq.

* The Commission applied the review criteria enunciated in Chicago & North Western
Tpin. Co. - Abandonmen:, 3 1.C.C.2d 729 (1987), aff'd sub nom. Internanonal Bhd. of Elec.
Workers v. ICC, 862 F.26 33 (D.C. Cir. 1988) (Lace Cunain). In Lace Cunain, the
Commission defined the scope of review it would use for arbitration swards. The
Commission stated that it would only review recurnng issues or significant issves of general
imponance regarding the imposition of Commission-imposed labor protective conditions, It
also specifically stated that it would not review issues dealing with the calculation of benefits,
causation, and other factual questions. /d. at 735

% In confirming its view of the effects of § 11341(a), the Commission dismissed the ides
that this view was afTected by the holding of Brotherhood. of Ry. Carmen v. ICC, 880 F.24 562
(1989), rev'd Train Duspatchers, supra. In that decision, the United States Court of Appeals
for the Disincr of Columbia Circuit reversed and remanded the Commission’s decision in
CSX Corp. - Conrrol - Chessie and Seaboard C.LI., 4 1.C.C.24 641 (1988) (Carmen), in which
the Commission had found that an arbitrator possessed the authonity to overnide collective
bargaining and RLA rights that prevented the implementation of the proposed transaction.

The Commission aiso stated that the § 11341(a) immunity provision covers future
coordinations and the public benefits expected to flow from the principal Commission-
approved control transaction, such as the coordination of locomotive power. See Norfolk
Southern Corp. - Conwol - Norfolk & W. Ry. Co., 4 1.C.C.2d 1080, 1084 (1988) (Norfolk
Southern). ;

8 1.C.C.24
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but would also rely on § 11347 for the authority to impose implementing
agreements that require displacing employees and work functions in
contravention of existing collective bargaining agreements.® October 3,
1989, Decision, at S. The Commission explained that the Arbitrator did not
have to make a finding that the elimination of the dispatcher positions was
necessary to effect the control transaction. The Commission found that the
Arbitrator was only required to determine whether the coordination
reasonably flowed from the control transaction approved by the
Commission in 1980, and that he had made such a determination.” /d. at
6. As we are relying in this decision upon the authority denved from
§ 11341(a) to override collective bargaining agieements, we need not
cornment or rule on the § 11347 rationale outlined i the Uctober 3, 1989,
Decision.

ATDA sought review of the October 3, 1989, Decision wn the United
States Court of Appeals for the District of Coiumbia Circuit. ATDA
presented three issues for review: (1) whether any section of the ICA grants
the Commission, or arbitrators acting pursuant to the Commission’s
authority, the power to abrogate collective bargaining agreements between
rail carriers and employee representatives; (2) whether th. Commission
exceeded its jurisdiction when it held that the RLA rights of cmoloyees
could be abrogated, but failed to make a necessity determination; and (3)
whether the Commission exceeded its jurisdiction when it held that
employee rights provided by the RLA and by contract could be overridden
by Commission orders approving a merger 8 years earlier,

® The Commission noted that this authonty has resided 1n arbitrators pursuant to iabor
protective conditions, such as New York Dock protection, imposed undsi § 11343, e seg., of
the ICA, which are also the sections that govern the procedures for achieving smplementing
agreements in Commission-approved transactions

7 The Commussion also rejected, as too broad a proposition, ATDA's argument that the
arbitrator was obliged to fashion an implementing agreement that would aliow the
coordination but impose the least possible disruption on the affected emplovees. Citing
Commussion precedent. the majonty stated that the arbitrators duty 1 10 fashion an
implementing arrangement that will reconcile worker protections with the terms and
objectives of the Commission-approved transaction. See Finance Docket No. 30965, Delaware
& H. Ry Co. - Lease and Trackage Rights Exempuon - Spningfield Termunal Ry Co. (nct
pnnted), served January 10, 1989, at 6.
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The Court of Appeals held ATDA’s petition for review in abeyance
rending a decision by the Supreme Court in Train Dispatchers. In Train
Dispatchers, the Supreme Court found that the provision in § 11341(a)
exempting a carrier from all other law as necessary to carry out a
Commission-approved transaction includes a carrier’s legal obligations
under a collective bargaining agreement.’ Train Dispatchers at 127-28. The
Court reasoned that such a conclusion was consistent with the consolidation
provisions of the ICA, which were designed to promote economy and
efficiency in interstate transportation by removing the burdens of excessive
expenditure. It noted that, as the RLA is the law that governs the
formation, construction, and enforcement of the collective bargaining
agreements at issue here, it would be the law that, "under § 11341(a), is
superseded when an ICC-approved transaction requires abrogation of
collective bargaining obligations.” Id. at 132 (citing 45 U.S.C. §§ 152, 156).

DISCUSSION AND CONCLUSIONS

It is not clear whether the arbitrator found that there was some legal
impediment to the transfer of work to management personnel or, if so, the
exact nature of that impediment. He framed the issue as follows
(arbitration Award, at 12): “can contract jobs be abolished and the work,
still to be performed in those jobs, be transferred to nou-comtract
employees at a different location?® There seems to bave been no question
in his mind that CSXT could shift the work from Corbin to Jacksonville at
will. Rather, the arbitrator seems to have viewed the dispute as being
limited to whether the work would be performed there by union workers
(presumably, the incumbents) or by management employees. He stated
(Arlitration Award, at 16, n.10): "Where this power distribution work is to
be done no longer is in question. It will be done in Jacksonville." He went
on to find (Arbitration Award, at 16 and 17) that there was no reason why

® In its September 17, 1991, orer to the Commission, the Court of Appeals stated that
it was remanding the case for “reconsideration in light of the Supreme Court’s decision in*
Train Dispachers. (§''o Op. at $).

¥ In reachirg this holding, however, the Court did not rule on the questions of whethes
the transaction had been properly approved or whether changes in the collective bargaining
agreements were necessary. Since these “predicates® were not at issue before the Coun, the
Count assumed that the changes were necessary and that the Commission had properly
considered and approved the transaction. Trawn Duspaichers, at 127.

81CC2%
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the incumbents should be allowed to follow their jobs to Jacksonvilie and
then to impose the same implementing agreement which had been extended
to the other union workers who had been affected earlier

While the arbitrator ruled against the union, he did not specify whether
he was doing so because: (1) there was no impediment preventing the
transfer of work or (2) there was an existing impediment (due 1o an existing
contract or the RLA, or both) but that it Was necessary to override the
obstacle(s) so that CSXT could achieve the efficiencies of the approved
transaction. We could speculate through inference as to why he ruled in
Management’s favor, but we see no reason to do so here. We will assume
that either the existing contract or the RLA. or both, would have barred the
transfer unless some other provision of law overrode the barrier(s). We
NOW turn to whether it was possible 1o do so under other provisions of law

In light of the Supreme Court’s decision in Train Dispatchers, there is
no longer any dispute that under § 11341(a) the Commission may exempt
approved transactions from certain laws, such as the RLA and collective
bargaining agreements subject to the RLA, that would prevent the
transactions from being carried out ' This authority extends to arbitrators
as well, when they are working under the delegated authority of the
Commission. See United Transp. Union v Norfolk and Westem R. Co , 822
F.2d 1114, 1120 (D.C. Cir 1987) (An *arbitral award must be treated as an
order of the Commission *). As we indicated in footnote 9, supra, however,
the Supreme Court did set forth certain ‘predicates” to the use of
§ 11341(a), specifically, that “the exemption applies only when necessary 1o
carry out an approved transaction.* Train Dispatchers, at 127 (emphasis by
Court)

In our wview, "approved® transactions include those specifically
authorized by the Commission, such as the various proposals we have
approved which led to the formation of CSXT (see n 2, supra) and those
that are directly related (o and grow out of, or flow from. such a specifically
authorized transaction. The Instant transaction, the transfer of the
dispatching functions, falls into the latter category. The exastence of this

° The Coun found that ‘[A]s necessary 1o Carry out a transaction approved by the

Commission, the term *all other law” in § 11341(a) inciudes any obstacke 1mpased by law. In
this case, the term *all other jaw* in§11341(a) applies to the substantive and remedial laws
respecting enforcement of coliective bargaining agreements® Train Drspaichers, at 133
(emphasis added)

81.CC2ud
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second category of transactions is implicit in the definition of the term
“transaction® in the standard labor protective provisions: “[Alny action
taken pursuant to authorizations of this Commission on which these
provisions have been imposed.” New York Dock Ry.~Control-Brookiyn

Eastern Dist., 360 1.C.C. 60, 84 (1979) (New York Dock I "
Furthermore, the “necessity” predicate is satisfied by a finding that
some “law” (whether ar lirust, RLA, or a collective bargaining agreement
formed pursuant to the RLA) is an impediment to the approved
transaction. In other words, the necessity predicate assures that the

' The aircumstances surmounding the development of this definition confirm this

understanding. A prnor formulation defined “transaction® as *a transaction invoiving a
common carner by railroad subject to part | of the Interstate Commerce Act which requires
Commission approval under § 5(2)(a)(i) of the act [since recodified as 49 U.S.C. § 11343(a)} *
New York Dock Ry --Conwol--Brooklyn Easiern Dist., 354 1.C.C. 399, 415 (1978) (New York
Dock Iy

Rail Labor objected to the New York Dock | definition. *RLEA (the Railway Labor
Executives’ Association) states that the term 'transaction’ as defined in articie [, § 1, must be
redefined 50 as to encompass no: only the initial transaction which requires Commission
approval but also future related actions made pursuant fo that approval. Assenedly, this
change is necessary to insure that the notice prowisions of articie I, § 4 (which provisions are
et in motion ‘when & railroad contemplates a transaction ***") are tnggered in the same
sttuations as they were in §§ 4 and S of WIPA |[the Washington Job Protection Agreement
of May 1936), those situations being when the carner contemplated a coordination.® New
York Dock 11, 360 1.C.C. at 65 (ellipsis in onginal; footnote omitted).

The Commission, in the New York Dock [ decision, accepted Rail Labor's objection to
the New York Dock I definition. “The labor organuzations also request that the definition
of the term 'transaction’ in article I, section 1(a), be modified 10 encompass the same
situations as the complementary term 'coordination’ does in WJPA These terms are the
tnggenng mechanisms of article §, § 4 {of the New York Dock conditions) and §§ 4 and § of
WIPA, respecively. Since article 1, § 4 here 1s intended to incorporate the full protections
of sections 4 and S of WIPA. the term 'transaction’ should be redefined to set the notice,
ncgotiation, and arbitration provisions in motion in the same Situations as does the term
‘coordination.’  We also note that the broad defintion s necessary in the types of
transactions for which approval is required under 49 U.S.C. § 11343 &1 se¢., because the event
actually afTecting the employees might occur at a later date than the initial transaction, yet
still pursuant to our approval (consolidation of employee rosters, er cetera). In all these
situations, employees shouid be grven notice and the nght to negotiation and arbitration,
therefore, we will modifs the term ‘transaction’ 0 that it will apply to any action taken
pursuant to a Commission authonzation upon which these conditions are imposed." New
York Dock Il, 360 1.C.C. at 7.

See below, at 722-25, for furiner auscus<ion of subsequent transactions that grow out of
specifically suthonzed transactions.
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exemption is no broader than the barrier which would otherwise stand ip
the way of implementation. It constrains the breadth of the remedy, not
the circumstances under which it applies.

As poted earlier, § 11341(a) provides that a carrier or other person
participating in an "approved transaction” is "exempt from antitrust laws and
from all other law" "as necessary to let that person carry oul the
transaction.” In our view, the term “transaction® refers to the change in the
status quo which is currently at issue in this case, the transfer of dispatching
functions from union to non Jnion management employees. The umon,
however, mistakenly focuses on the 1980 decision authorizing CSX's control
of various carriers. (Even then, it does not explain why the other decisions
listed in n.2, supra, would not be at least equally germane.) We see no
basis in the statute or legislative history of § 11341(a) for testing the alleged
impediments to the proposed transfer in the context of our 1980 order.

We look to the 1980 decision (as well as the other decisions ip n.2,
supra) to see if the proposed transfer bas been *approved.” The approval
of a principal transaction extends to and encompasses subsequent
transactions that are directly related to and fulfill the purposes of the
principal transaction (i.e., those which, the Supreme Court noted, would
allow “the efficiencies of consolidation® to be achieved). But finding that
the current transaction is approved for the purposes of § 11341(a) because
of its relationship to the 1980 and subsequent transactions leading to the
formation of CSXT does not mean that the necessity finding relates back
to the earlier orders.

The unions contend that there are two principal impediments to the
proposed transfer. They allege that their collective bargaining agreements
would be violated and that the arbitrator may not adopt an implementing
agreement moving the work without following RLA procedures. Assuming
arguendo that the transfer does offend both existing collective bargaining
agreements and the RLA, it follows that CSXT may only carry out the
transfer if it is exempted from the restraining provisions of the collective
bargaining agreements and the RLA. Thus, the "necessary” finding must
relate to carrying out the change in the stafus quo that is being proposed
and challenged. 1t follows, then, that it would maks no sense to test the
impediments alleged today against the long-consummated principal
transactions.

We turn now to a discussion of whether an exemption from § 11341(a)
was actually necessary here. The appropriate tribunal to determine whether
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the proposed change in the starus quo is directly related to and grows out
of, or flows from, a specifically authorized principal transaction is this
Commission, or the arbitrator acting pursuant to the Commission’s
authority. See /CC v. Brotherhood of Locomotive Engineers, 482 U.S. 270,
300 n.13 (1987) (Stevens, J., concurring). If so, § 11341(a) exempts the
carrier from any impediments of law which would prevent the change as
proposed.” In affirming the arbitrator’s decision, we find that he correctly
concluded that the change at issue here flowed from the various approved
transactions listed in n.2, supra. As a result, if there were in fact
impediments wkich would prevent CSXT from achieving the efficiencies of
the approved merger, an exemption would be necessary (o the carrying out
of such transfer, and thus CSXT is exempted from any provisions of the
collective bargaining agreements and the RLA that might bar the
immediate consummation of the transfer of dispatching functions. In
adopting this view, we are helping to realize what the Supreme Court
termed the “guarantee” of § 11341(a) that “obligations imposed by laws such
as the RLA will not prevent the efficiencies of consolidation from being
achieved.*” /4. at 133.

We now consider ATDA’s argument that even if it were found that
§ 11341(a) did allow the abrogation of rights arising under the RLA or
existing collective bargaining agreements, the Commission did not sanction
the specific coordination at issue bere in CSX-Chessie-Seaboard. For the
reasons set forth in the October 3, 1989, Decision, we disagree. We will
repeat the substance of that discussion.

In Norfolk Southem Corp.-Cont.-Norfolk & W. Ry. Co., 41.C.C2d 1080
(1988), we rejected the argument that the immunity from the operation of
other laws under § 11341(a) extends only to matters specifically mentioned

' Section 1131 is self-executing and does not condition exemptions on the

Commission's announcing that a particular exemption is necessary 1o an approved transaction.
“Rather, § 11341 automatically exempts a person from ‘other laws’ whenever an exemption
is 'necessary (o0 let that person carry out the transaction, hold, maintain, and operate
property, and exercise control or {ranchises acquired through the transaction.’ The breadth
of the exemption is defined by the scope of the approved transaction, and no explicit
announcement of exemption is requirec to make the statute applicable.” /d. at 298 (Stevens,
J., concurning) (citations omitted). .

B As noted above, the Supreme Court found that its interpretation of § 11341(a) made
sense of the consolidation provisions of the ICA, which, in the Court'’s view, were designed
to promote ‘economy and efficiency in interstate transportation by the removal of the
burdens of excessive expenditure.® Train Dispaschers, at 132 (citations omitted).
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by us in approving the transaction. Rather, § 11341(a) ummunity covers the
future coordinations expected to flow from the control transaction that we
approved, and our approval of the principal transaction also extends to
these directly related actions. Indeed, "the * * * coordination of locomotive
power is precisely the type of action that might reasonably be expected to
flow from the control transaction® /d. at 1084." Here, the arbitrator
considered CSXT's reasons for proposing the job transfer and concluded
that locating power distribution functions for all points on the entire system
in Jacksonville would permit "obvicus efficiencies and thus economies, as
information about all power needs is centralized with the dispatchers and
policy deciders in one place to make rauonal decisions that far-flung,
complex operations seem e require.” (Arbitration Award, at 16.)

We see nothing in the Supreme Court's decision in Train Dispatchers
vaat would alter cur earlier findings on this point. In fact, if anything, the
Court’s decision, which upheld this Commis,ion's views regarding the
immunity provision of § 11341(a), strengthens this reasoning. The Court
discussed the ICA’s goal of promoting economy and efficiency in interstate
transportation. It also noted Congress’s recognition that consolidations 1n

the public interest will result in ‘extensive transfers, mvolving expense (o
transferred emplovees®. 7Train Dispatchers, at 132-133 [citing United States
v. Lowden, 308 U.S, 225, 233 (1939))

A rariroad’s ability to effect operational changes ansingoutof 3 (nmm‘.&smn-appnwc

merger that will be immunized by § 11341(a) s not limitiess.  For the New York Dock
conditions and the:r dupute resolution provisions to be appiicable, there must be a
feasonably direct causal connection berween the merger transaction and the operational
changes sought to be implemented. See Sowthern Ry. Co -Congrol- encal of Georgia Ry Co.,
317 LC.C 729, 730-731 (1963) affd sub nom RLEA v. US 226 F Supp 521 (ED Va
1964) vacated on other grounds, 37 U S 199 (1964), Finance Docket No 28490 (Sub-No
1), Adanac Richfield and Anaconda-Consrol-Butte, Anaconda & Pacific Rd (Arburaaon
Review) (not printed), served March 2, 1988 Finance Docket No 28583 (Sub-No. 24)
Burlingron Northern Control and Merger-St. Lowis-San Francisco Ry (not pnnted), served June
23, 1988 Such a relationship may be shown or rebutted in vanous ways, eg., the nature of
the transaction; the length of the time between the control transaction and the changes
SOught 10 be implemented. Causality, however, is not per se diminished by a lengthy delay
in exercising authonty previously granted. This s not #n210gous to iaches. There could be
any number of reasons why an entity formed as the result of a Commussion-approved
transaction might wash to pastpone a coordination which could have been undertaken earlier
Accordingly, the cight-year lapse in this case between the Commussion's 1980 order and the
transfer of dispatching functions does not invalidate our approval of the transfer, since o
sufficient causal relationship with the ‘ransacuon authorzed in 1980 has been shown.
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In view of this language, we believe that our approval of future
transactions that may logically arise out of a consolidation transaction, even
though they are not mentioned at the time of the original transaction’s
approval, is consistent with the ICA’s goals, as expressed by the Court.
Indeed, io CSX-Chessie-Seaboard, supra, at 589, we specifically noted that
coordinations other than those specifically discussed in the decision could
well be undertaken. We stated: *[i)t is certainly possible that as the two
systems mesh their operations, additional coordinations may occur that
could lead to further employee displacements.” Id. Obviously, then, as far
back as 1980, we contemplated that the applicants could undertake
operational changes to improve efficiency which we had not considered in
the decision and that specific approval of these coordinations was not
necessary. To the extent these changes adversely affect employees, they are
entitled to the full panoply of protective beaefits available to rail employees
adversely affected by a transaction approved by us. As a result, we reaffirm
our previous finding that the transfer of the Corbin dispatcher jobs was
directly related to our earlier approval of the underlying consolidation
transaction.

We have reexamined our October 3, 1989, Decision in light of the
Supreme Court’s decision in Train Dispatchers, and we reaffirm our prior
decision.

This decision will not significantly affect either the quality of the buman
environment or energy conservation.

It is ordered:

1. As supplemenied in this decision, we reaffirm our prior decision
in this proceeding affirming the arbitration award issued by Arbitrator
Ables dated November 11, 1988.

2. This decision is effective on August 21, 1992.

By the Commission, Chairman Philbin, Vice Chairman McDonald,
Commissioners Simmons, Phillips, and Emmett.
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CSX Transportation, Inc.
and

American Train Dispatchers Association

Dispute Conterning New York Dock Conditions

OPINION

I. ISSUE

This dispute is simple to identify but difficult to

resolve.

it is, after authorized merger of railroads, the next
step in a series of steps to effect the efficiencies and
economies contemplated by Interstate Commerce Commisgion
when it authotized the metger, with certain built-in,




statutory, protection for employees adversely affected

by the merger (consolidation, coordination, etc.), requiring
thereby an award favoring the carrier. In the alternative,
it is such a big step as to constitute a difference

in kind, raising very large gquestions about the fundamental
relationship of labor and management durinag active merger
action in the railroad industry, requiring, possibly,

an award favorable to the union.

In a metaphor, the question is whether railroads,
such as this one, propose to get a foot in the door
to potentially big, big changes in employee protective
considerations after merger and, if so, what to do about
it, and, if not, to help stop so much litigation about
what is a relatively small labor problem in the scheme of

things for the four employees involved in this dispute,
represented by their union, American Train Dispatchers
Association (ATDA).l/

The arbitrator's vantage point is as author of probably
the first published treatise of employee protection in
the railroad industry in the United States and service
as neutral referee in subsequent evolving problems.
Report of the Presidential Railroad Commission,
Appeadix Volume III, "The History of and Experience
Under Railroad Employee Protection Plans" (1962).




II. FACTS

CSX Transportation, Inc. (CSXT), one of the nation's
largest railroads, evolving after mergers of the Seaboard
Coastline Railroad and Louisville and Nashville Railroad,
which merged with the Chesapeake and Ohio Railroad and
the Baltimore and Ohio Railroad, asks to have it determined
in this proceceding that the "New York Dock" employee
protection conditions prescribed by the Interstate Commerce
Commission, when it authorized the underlying railroad
mergers, which were exempted from the anti-trus¢ laws,
should be considered such that the work of four, union,
high-ranked dispatchers (of locomotive power)z/ in the
coal producing area around Corbin, Kentucky, be transfer: ed
to Jacksonville, Florida where the company is near completing
plans to centralize, for the-entire system, all such
power distribution, and where the work in dispute woﬁld
be performed by non-bargaining unit employees (non-
contract dispatchers).

The fundamental dispute between the parties, CSXT
and ATDA, i. not so much the content or application
of New York Dock protective conditions for the four
contract dispatchers affected by the planned change,
as it is the right of the company to abolish those four
Jjobs at Corbin, Kentucky and not give the work of those

2/
~ Now known as "Assistant Chief/Power" or, as in this

proceeding, "contract dispatchers".




jobs to contract dispatchers, at Jacksonville, since
dispatching of locomotive power is still required in
Corbin as much, if not more,  as before.

The contest is not new.

For 10 years, the parties have been locked in arbitration
Proceedings, or in court, whether the classification rule of one

of the parties' collective bargaining agreement must be construed
to preserve the dispatching work for contract dispatchers, as
the union maintains, or not, as the carrier maintains.

The latest round in this litigation favors the carrier.él

Very pertinent to the question and to the present pro-
ceeding is that, in October, 1988, CSXT submitted to this
arbitrator the decision of Herbert L. Marx, Jr., chairman
and neutral member of Public Law Board No. 3829, concurred
in by the CSXT representative of that board, favoring the
carrier's position on the question. After a long recitation
cf previous litigation in the question, the arbitrator,
in his findings, noted: that there exists, now, in
Jacksonville the position of Power Coordinator -- a manage-
ment job; the union's argument was unpersuasive that such
management work duplicates, replaces or substitutes for
ccvered -- contract -- dispatcher jobs; and that the
carrier was persuasive "the new Positions, at or near the
top of the management hierarchy of the Operations Control
Center, are concerned with overall system-wide control and
direction, overseeing the continuing functions of those in
the Train Dispatcher Group”. Opinion p. 9. Arbitrator Marx
concluded the union had not shown that the management level
positions established at Jacksonville fit the definition of
positions, the duties of which fall within the scope of the
rain dispatcher group. Thus, he denied the claim to classify
dispatching work in issue as within the train dispatcher
classificgtion. _




The union, considering the contingency of an adverse
finding under Public Law Board No. 3829, argues, in
the present proceeding, that the Present arbitrator
may still find under New York Dock that "the work of
power distribution now being performed at Corbin should
be performed by agreement employees at Jacksonville
because the carrier cannot show that to do otherwise
is necessary to effectuate the Commission's original
order". It argues further that, because there are assistant
chief positions at Jacksonville, "it is the carrier's
burden to convince this panel that depriving agreement
dispatchers of their work is necessary to effectuate
the Commission's control order". ATDA pre-hearing submission,

Opinion, pp. 7 and 14.

The union has been on a failing track on neutral
Cecisions on these matters. It points to no recent
decision by court, arbitrator, Interstate Commerce Commission
or other neutral tribunal, Preserving work of the kind in
issue under New York Dock or other employee protective
conditions, upon aﬁthorized merger.

The carrier, to the contrary, is alive with decisions
supporting its asserted right to take implementing action
to effect economies and efficiencies of operations.

It argues here that precedent is SO0 clear and
substantial, stare decisis controls, obviating thereby
need tc examine further the legal basis of its decision to




transfer locomot:.ve power dispatching work from Corbin to
Jacksonville under systemwide, centralized, control.i/

In any event, the carrier argues the implementing
agreement it proposed to the union following it having
served a New York Dock Article 1, Ser~iion 4 notice on the
ATDA on February 12, 1988 ("to transfer certain work
associated with train operations to Jacksonville, Florida",
Proposing in this respect the abolishment of four (4) csxr
Assistant Chief/Power positions at Corbin, Kentucky)
"fully and adequately protects the interests of the
affected employees" and is consistent with conditions
inposed by the Interstate Commerce Commission in relevant
pProceedings (Finance Dockets 30053, 31033 and 31106) and
"with implementing agreements previously negotiated
between the parties in similar transactions”. Pre-hea;ing
submission, pp. 3 and 4.

In support of its argument that pProposed actions
under New York Dock conditions (New York Dock Ry=Cuntrol --
Brooklyn East. Dist. 60 I.C.C. 60 (1979)) are not different
from previous authorized actions involving this and

other merged railroads, the carrier relies primarily on
the following referee decisions: David H. Brown (December
16, 1986); H. Raymond Cluster (November 23, 1982);

4/
Transfer of other than locomotive power dispatching duties

by Assistant Chief/Power is not involved in this dispute
because unit employees have been assigned such work.




Robert O. Harris (May 13, 1987), sustained by the Inter-
state Commerce Commission, with dissent, on June 10,
198872/ and Robert E. Peterson (May 24, 1982).9/

The ATDA has advised it will appeal this decision.

Special deference at the "trial” level is given to
decisions of labor arbitrators as contrasted, for
example, with the Interstate Commerce Commission decisions
which lately seem to treat decisions of neutral arbitrators,
who are selected by the parties or appointed by the National
Mediation Board, ac decisions by Interstate Commerce
Commission Administrative Law Judges, with “remand" and
other like action. See, for example, I.C.C. Decision,
Finance Docket No. 28205 (Sub. No. 22), CSX Corp. =
Control - Chessie System, Inc. and Seabord Coast Line
Industries, Inc. (June 8, 1988). At the arbitration
level, the railroad industry should enjoy no special
status. Arbitrators who decide cases about the

operation and therefore the safety of nuclear power or
ammunitions plants, deep coal mining cperations and

the like, or whether thousands of employees should lose
their pensions on a buy-out, need no special review
cushion before appropriate court consideration to
maintain the essence of arbitration, which should be

final and banding decisions, with very narrow exceptions,
recognizing that difficult questions in dynamic

times -- like employee protection after merger --

may produce unclear and, possibly contrary, results,

to be resolved by new agreements, changes in law, etc.




IIXI. FINDINGS

A series of favorable awards on the application of
New York Dock conditions is better than none but none of
those referc.ced awards is hard precedent, on-point,
concerniny transierring work which clearly has been
done by ccntract employees and where that work remains to
be done after che consolidating action, as here.

Arbitrator Brown, in a dispute between this company
and the UTU on New York Dock conditions, had before him the
question whether 2 tentative agreement for the selection
and assignment of conductors and trainmen was equitable.
The ultimate decision allocating work on a percentage
basis between these two covered crafts does not reach the
question of abolishing work of covered employees to
be done by non-contract employees.

Arbitrator Cluster was concerned with the number of
yard assignments resulting from a consolidation. The
arbitrator made a series of findings on: protection
for (covered) engineers off the consolidated railroads;
an order selection list to fill regqular and extra yard
engineer positions in the consolidated terminal; home road
rules under "schedule”, i.e., union agreements; and
certain travel allowances unde: consolidated yard conditions.
None of these findings reaches the present question.




Arbitrator Harris, in a dispute concerning New York
Dock éonditions between the Norfolk and Western Railway
Company, Southern Railway Company, and the American
Train Dispatchers Association, had before him a proposed
transfer of work "of supervising the locomotive power
distribution and assignment from the N&W System Operations
Center in Roanoke, Virginia, to Southern's Control Center
in Atlanta, Georgia". Opinion, p. 2. The N&W, a product
of earlier mergers, did not itself have an agreement
with the ATDA but the union had agreements with each
of the railroads which had merged into the N&W. When
the merged company proposed to assign power distribution
in a "power bureau” to non- ATDA dispatchers, the ATDA,
in a dispute before the Third Division of the National
Railroad Adjustment Board, pPrevailed, following which
the partie: agreed that "supervisors" who worked out
of such power bureau would be represented by ATDA. The
Southern Railroad, however, controlled its distribution
of power out of Atlanta, with non-contract dispatchers.
The question before the arbitrator was the effect on
bargaining rights when the merged carrier proposed to
concentrate power distribution for the entire system
in Atlanta using non-contract dispatchers. The arbitrator,
noting the "unusual rearrangement" (p. 9) concerning
contract and non-contract dispatchers, decided that
the "central issue” (p. 11) in the case was the




reconciliation of Sections 2 and 4 of Appendix I to
New York Dock.l/

Concentrating on this issue of relative authority
under the Railway Labor Act and the Interstate Commerce Act
for a substantial part of his opinion, the arbitrator
then reaches what was the question in dispute, which was
whether the resulting work of distributing power was to
be done by contract or non-contrict dispatchers. 1In an
opinion going off on representation rights, to be determined
by the Nati.al Mediation Board,g/ but noting that the
carrier, in its last proposed implementing agreement,
offered to consider awarding new dispatcher positions
in At'anta to covered dispatchers, the arbitrator concluded
he could not change the terms of New York Dock and, .
because the union proposed an implementing agreement.

7/

T fThis is a heavy litigated matter involving the precedence
of the Railway Labor Act or the Interstate Commerce Act in
New York Dock employee protection conditions, where the
parties cannot agree on an implementing agreement following
an' authorized merger. The question, following a number of
arbitration and court decisions seems settled in favor
of the Interstate Commerce Act.

The Interstate Commerce Commission found this explanation
to be "confusing". 1I.C.C. Decision, Finance Docke

No. 29430 (Bub. No. 20, Norfolk Southern Corp. -

Control - Norfolk & Western Railway Co. and Southern
Railway Co. (June 10, 1988), p. §.




and one such by the carrier being beyond the terms of

New York Dock, they could not be acted on, but that tﬁé
carrier's second proposal "will be placed in effect"

(P. 17). Presumably, the carrier's second proposal was
adopted on the basis it did not exceed New York Dock,
although such presumption is by inference, since the
opinion does not identify the basis for the conclusion.
The employee member, in a strong dissent, did not accept
the arbitrator's decision favoring the carrier's position.

Arbitrator Peterson, in a dispute between the Southern
and N&W Railroads as the employer and the Railroad Yard-
masters of America, had before him whether proposed
implementing agreements provided an appropriate basis for
the selection of forces. He adopted a "fair and reasonable"

standard, noting that "consideration could not be given to

a2 supposed superiority of rights for represented employees
to retain job opportunities to the detriment of non-
represented, non-contract, employees by the same job

class or craft" (p. 17) where the union contract provides
that nor-contract employees =-- pPresumably doing the

same work as contract employees -- "shall have afforded
substantially the same levels of protection as afforded to
members of labor organizations" ibid. in selection of
forces. Since the union held no representation rights

at the surviving yard under the proposed rearrangement

of forces, the union agreement could not be extended

to the yard.




The Brown decision did not involve work transferred
to uncovered employees. The Cluster decision was a
garden variety dispute under New York Dock as to which
covered emplcyees gct resulting work. Harris was lost --
which happens to all arbitrators in different cases,
during clianging times, in cases argued by very able
attorneys -- as here -- with a dizzying array of court,
arbitration ﬁnd agency awards. The Peterson case did not
involve management people doing scope work.

These are not ringing decisions démanding their
adoption in this dispute, d4s the carrier argues.

Each of such decisions however is a bit in a mosaic
favoring the consensus of neutrals chat a rail: >ad should

have reasonable opportunity to effectuate the improvements
of operations and cost it persuaded the Interstate Commerce
Commission was the object of the proposed merger sufficient
to be granted authority to make implementing changes
without undue concern about restrictions under otherwise

applicable anti-trust law.
But the question remains: how far?

For the first time under New York Dock, based on the
sophisticeted submissions of the parties, the question
is clear: can contract jobs be abolished and the work;
still to be performed in those jobs, be ﬁransferred
to non-contract employees at a different location ?




It must be clear. The work in issue is not to
be done by unrepresented, non-supervisory, employees, or
union employees represented by another craft off another
railroad, or by road and yard employees with different
seniority rights. The work is to be done by managers,
"low level", managers, as the carrier makes clear --

but managers.

Scattering its shots somewhat, the union here argued
various theories to support its claim that the employer
was violating applicable agreements by not letting contract
locomotive power dispatchers at Corbin follow their
work to Jacksonville. It argued precedence of the Railway
Labor Act over the Interstate Commerce Act and of Section
2 over Section 4 of Article I of New York Dock, and
the scope rule, with many footnoted references to court
decisions on employee protection conditions upon authorized
merger. 1In its pre-hearing brief, the union made what
may be taken as a collateral argument on the effect

cf the carrier's action on the union, as distinct from
employees affected by this transaction. It notes thact,
although the centralization of train dispatching functions

was contemplated, "de-unionization of an integral part

of the operation -- the distribution of locomotive power ==
was in [no' way alluded to" by the Commission authorizing
the overall consolidation. (p. 10.)

By the time of post-hearing Lrief, the union argued
strongly that the effect of the carrier's proposal "is




to take the work out of the union's jurizdiction" and
that if the carrier's position in this dispute is
accepted,;

The carrier can use New York
Dock time after time as a tool
to reduce its organized work
force and the influence and
ability of this organization
to represent its employees in
the process. (pp. 3 and 4).

The union's concern is real -- which is not to say
sufficient to sustain its claim.

A "coordination" was a term more commonly used than
merger, in earlier times going back to the Washington Job

Protection Agreement of 1936, describing changes to

make railroad operations more efficient and less costly.

They frequently were limited to consolidating yards or
tracks. Now, whole companies are absorbed in mergers,
sometimes repeatedly, Displacement of employees and con-
comittant need for protection from the effects of such
actions, as prescribed by statutegl and underlying protective
conditions prescribed by the Interstate Commerce Commission
or Department of Transportation (for airline mergers)

are now much more widespread.

9/
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As a determined tide is hard vo stop, it is with
increasing difficulty neutrals can see a particular
consolidation, change in operation, purchase of new
equipment, or application of new technology, as not being
within the intent of the Commission's blessing when it
approved the merger. The Commission could not reasonably
anticipate all the changes -- either in kind or degree --
that would iogically flow from its authorization to
merge carriers. Absent the parties themselves agreeing
how to accommodate the changes, neutrals are hard-put to
consider substituting their judgment for that of carriers
why the change either will not effect the economies
and efficiencies projected or that some artificial bar,
like limits of New York Dock conditions or the public
interest connect‘on between authorized mergers and changes,

prevent the proposed operational changes.

In this case, the carrier's action may be seen as a
first new step, having the potential of union busting.
It will not be found however that this was a purpose of the
carrier. (If so, the decision might have gone for the

union.)

Despite protestations to the contrary, the union
relied heavily on a favorable award in the scope dispute
before arbitrator Marx. If the union had pPrevailed, the
decision here could have flowed logically that distribution
of power, at least in Corbin, Kentucky, should be done
Dy contract dispatchers, particularly as the carrier




accepts such operations as being "unique” to other
carrier operations, with its special requirements for
movement of coal, often inter-divisional as well as local.

That decision having gone against the union, the only
basis for dbciding this New York Dock guestion in the
union's favor is to find the coal movement work so special
that only Corbin locomotive power dispatchers can do
the job (at Jacksonville).lg/ or that the Interstate
Commerce Commission order permitting this underlying
merger contained at least an implicit bar against allowing
consolidations Permitting transfer of bargaining unit
work to managers.

The union has not shown either of these conditions.

(learly, distribution of power for locomotives
at Corbin can be done at Jacksonville, the same as
pPresently -- or soon will be -- done for all other pointa
on the entire system, permitting obvious efficiencies
and thus economies, as information about all power needs
is centralized with the dispatchers and pPolicy deciders in
cne place to make rational decisions that far-flung,
complex operations seem to require.

10/

Where this power distribution work is to be done no longer
is in guestion., It will be done in Jacksonville.




It is also pertinent in the carrier's favor that CsxT
has used non-contract puver distribution dispatchers at
Jacksonville for a long time, thus eliminating any thought
that, in this operation, it is consolidating power
dj _patch responsibilities with a Purpose of taking the
work from th union.

As to the Comrission's order containing any bar to
the disputed trarc‘er, the Commission traditionally has
shied away from bzing too specific in these matters and
there is no history, Precedent or other legal basis to
infer that the Commission intended to include a bar to the

disputed transfer.

That part of the organization's case, therefore,
asking that New York Dock conditions be interpreted or
applied to require Corbin, Kentucky contract locomctive
power dispatchers to follow the work to Jacksonville is

denied.

Subject to this finding, there is no legal or fair
reason not to authorize the protective conditions for the
four identifiable assistant chief/power dispatchers at
Corbin the same protective conditions as was extended to
about 20 other unit employees under an implementing agreement

by the parties on January 9, 1988.31/

11/

The parties disagree whether the agreement on January 9,

1988 was meant to apply to the four unit employees involved

in this dispute. Except for following the work, as the union
urges in its proposed implementing agreement =-- but which is
denied -- the guestion is academic because the carrier is
willing to extend the same protection to the four unit
employees at Corbin, Kentucky as it provided to other unit
employees not involved in this dispute.




IV. DECISION

The claim that four Assistant Chiefs/Power at Corbin,
Kentucky shall follow their work to Jacksonville, Florida

is denied. ;

Subjecﬁ to this denial, the +mplementing agreement of
the parties on January 9, 1988 shall apply to such unit

employees.

s

Robert/J/ Ables
Neutral“Referee

Dated: W Y, 1600
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The claim that four Assistant Chiefs/Power at Corbin,
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IV. DECISION

The claim that four Assistant Chiefs/Power at Corbin,
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is denied. ;
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OPINION: (*426)

tiff Chicago and North Western Railway Company (North Western) brought
~§ action against the defendant labor organizations and officers thereof for
laratery judgment as authorized by 28 U.S.C.A. @@ 2201, 2202, to determine
rights of the part’'es with respect to the lawful procedures to be fcllowed
in adjusting seniority rights of employees affected by the consclidation of
plaintiff’'s railroad yard with the newly acquired Minneapolis & St. Louis
Ra.lway Company (M. & St. L.) yard at Marshalltown, Iowa.

L. are common carriers by railroad engaged in
state commerce and are subject to the provisions of the Interstate Commerce
Act, 49 U.S.C.A. @ 1 et seg., as well as the Railway Labor Act, 45 U.S.C.A. @
151 et seg. It is conceded that each of the railway employees affected by the
consolidation is represented by a defendant labor organization. Railway Labor
Executives’ Association (RLEA) is the duly authorized representative of the
defendant labor organizations.

Jurisdiction as asserted reason of 28 U.S.C.A. @ 1337 was challenged and
upheld by the trial court. The issue presented is thus stated by the trial
couret:

‘The basic gquestion presented herein is, whether the parties are required to
follow the procedures cf the Railway Labor Act (45 U.S.C.A. @ 151 et seqg.) in
effecting the proposed coordination of North Western's railroad yards at
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Marshalltown, Iowa, or wnether the parties are required to follow the pro:edu:e.
prescribed by the ‘stipulation’ entered into by the parties and authorized by
the Interstate Commerce Commission in its order approving the merger under the
provisions of Section 5(2) (f) and Section 5(11) of the Interstate Commerce Act,
49 U.S.C.A. @ 5(2)(f). 5(11)."

The trial court thus resolved such issue:

‘l. That the Railway Labor Act (45 U.S.C.A. @ 151 et seqg.) is inapplicable
the proposed coorcdination of plaintiff’'s Marshalltown railroad yards.

‘2. The parties hereto in carrying out the proposed coordinaticn are
required to fcllow the procedures prescribed by the stipulation entered into on
August 4, 1960 and filed in Finance Docket No. 21115 before the Interstate
Commerce Commission.'’

The ctrial court’s well-considered opinion setting out the pertinent facts and
applicable law is reported at 202 F.Supp. 277.

Defendants as a basis for reversal urge:

'I. The District Court erred in holding that it had jurisdiction of the
controversy under Section 1337 of Title 28, U.S.C.

‘II. The District Court should have dismissed the action as involving an
ahstract guestion.

"III. The Court erred in its ruling and judgment as to jurisdiction and as
to the merits of the controversy. '

As a background for tnz consideration of the errors asserted, we will set out‘
some of the pertinent facts. There is no dispute between the parties as to the
basic facts. On October .3, 1960, by order entered in Finance Docket No. 21115,
the Interstate Commerce Commission (ICC), acting under @ 5(2) of the Interstate
Commerce Act, after considering appropriate applications on file and after due
notice and hearing, entered an order authorizing North Westerm to acquire by
purchase the railroad pruperties and operating rights of M. & St. L. The
purchase authorized was consummated. North Western tock over the operation of
M. 3t. L. on November 1, 1960.

The present controversy arising out of the aforesaid merger proceedings
relates to the provision made for the protection of the employees and to the
Commission’s {*427) right to make such provisions which conflict with
existing collective bargaining agreements and the prescribed procedures set
forth in the Railway Labor Act. The ICC report reads in part:

tipulation is of the character contemplated by section
(2) (£) of the act for the protection of railway employees who may be adversely
affected by the transaction authorized. as to the employees covered by the
stipulation, no condi.ions in our order are necessary.’
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The stipulation referred to in the report and order was made.between North
Western and M. & St. L. and RLEA, the authorized representative of the
employees. Material portions of the stipulation are set out at pages 280, 281,

285 and 286 cf 202 F.Supp. The stipulation followed gersrally the pattern of
the Washington Job Protection Agreement of 1936, nl with some modifications.

The stipulation provides ’‘the Commission may accept this agreemen: as one
providing a fair and equitabple arrangement for the protection of the interests
of such employes as provided in Section 5(2) (£f) of the Interstate Commerce Ac:t.

as amended.’

The stipulation incorporating the employees’ agreement f£iled with the
Commission states: ‘the protection of the interests of the employees of the
carrier parties tc the above-entitled proceeding has been provided by said
agreement, and any report and order issued by the Comission in said proceeding

approving the application may so state.’

The stipulation provides the basis for determining compensation to be paid
employees adversely affected by the merger. Section 5 of the Washington
Agreement, incorporated in and made a part of the stipulation, reads:

‘Each pla.. of coordination which results in the displacement of emplcyes cr
re.rrangement of forces shall provide for the selection of forces from the
employes of all the carriers involved on bases accepted as appropriate for
application in the particular case; and any assignment of employes made
necessary by a cocrdination shall be made on the basis of an agreement between
the carriers and the organizations of the employes affected, parties hereto.’

The stipulation further provides that in event a controversy cannot be
decided as set out above, it may be referred to an arbitration committee
composed of one member selected by each party and a third member to be selected
Dy such members, or if they are unable to agree, either party may reguest the
National Mediation Board to appoint a third member and that ‘the decision of the
majority of the arbitration committee shall be final and conclusive.’

On December 16, 1960, North Western gave notice in the manner prescribed in
the stipulation that it contemplated coordinating its yard and the yard formerly
cperated by M. & St. L. at Marshalltown, Iowa, not earlier than March 17, 1961,
and that such consolidation would result in the abclishment of one yard engine
assignment (one engineer, one fireman, one foreman and two helper assignments).
North Western also sent {*428) letters to the representatives of the yard
employees requesting conferences contemplated by the stipulation for the purpose
of reaching an agreement as to employees to be released and the sclution of the
labor problems flowing from the coordination. Numerous letters were exchanged
between plaintiff and defendants wherein plaintiff contended that the
controversy should be settled in the manner provided by the s:tipulation while
defendants contended that the dispute must be handled under the provisions of 6
of the Railway Labor Act. After it became apparent that any attempt tec adjust
the diffe:xences by negotiation would b. futile, plaintiff invoked the
arbitration provisions of the stipulation, notifying the defendants of the
identity of its arbitratcr, and plaintiff later requested the National Mediation
Board to designate the neutral arbitrator pursuant to the stipulation
provisions. Defendants, upon “he basis that the Railway Labor Act controls,
refused to name an arbitrator. The National Mediation Board did not act upon
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plaintif€’'s request that i. appoint a neutral arbitrator.

Defendants’ first point, tc the effect that the court lacks jurisdiction, is
without merit. The trial court states in its opinion, ’‘The problem is not one
of interpretation of collective agreements, but as heretofore set out, primari y
involves the interpretation and effect of Section 5{11) of the Interstate
Commerce Act on an agreement for the protection of employees approved by the
Interstate Commerce Commission under Section 5(2) of the Ac:t.'’

28 U.S.C.A. @ 1337 confers jurisdiction upon federal courts over actions
arising under any act of Congress regulating commerce. We agree with the
contention of the parties that Gully v. Pirst National Bank, 299 U.S. 109, 57
S.Ct. 96, 81 L.Ed. 70, prescribes the rules to be applied in determining whether
an action arises under the provisions of the Intersta:e Commerce Act and the
Railway Labor Act. Gully thus states the test of jurildictiqn: ‘The right or
immunity must be such that it will be supported if :he Constitution or laws of
the United States are given one construction or effect, and defeated if they
receive another.’ 299 U.S. 112, 57 S.Ct. 97, 81 L.Ed. 70. The problem of ;
Statutory construction here presented is a substantial one and fully satisfies
the Gully test.

Defendants’ contentions that the action should be dism: ed as presenting
only an abstract question and that the court erred in ruli. ; upon the me:rits
present complex problems of statutory interpretation and ¢ commodation. Such
issues are closely related and will be considered together.

It Is agreed that the unification of the yards at Marshalltown will affect
the senicrity rights of the employees who are presently assigned to those yards.
Their seniority rights arise out of separate collective parjaining agreements
with North Western and M. x S:. L., and consequently thney do not apply uniforml
to both groups of employees.

Defendants appear to regard the dispute &4s a major dispute which must be
resolved, if at all, according to the procedures set out in @ & of the Railway
Labor Act. They urge that @ 2, Seventh, forbids North Western to make any
consolidation which alters seniority rights except in accordance with @ 6.

We do not deem it necessary to determine whether the dispute here involved is
mMajor or minor within the meaning of the Railway Labor Act. For discussion of
the distinction between major and minor disputes and the availabie remedies, see
Elgin, J. & E. Ry. v. Burley, 325 U.S. 711, 722 et seq., .Ct. 1282, 89 L.Ed.
188€. See also Brotherhood of Locemotive Engineers v. Baltimore & O.R.R., 7
Cir., 310 F.2d 503. If either a major or minor dispute exists here and if the
Railway Labor Act applies under the present factual situation, exclusive
Jurisdiction for resolution of the dispute would rest in the instrumentalities
established by the Railway Labor Act.

The trial court held that ’‘under the circumsrances of this case the parties
hereto in carrying out the consolidation {*429) cf yards are relieved from
the regquirements of the Y virtue of Section 5(11) of the
Interstate Commerce Act -S.C.A. @ 5(11)).’ We thus direct our attention
now to the basic issue of whether the statutory authority conferred upon the ICC
by the Interstate Commerce Act to approve and ficilitate mergers of carriers
includes the power to authorize changes in working conditions necessary to
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ffectuate such mergers.

Section 5 of the Interstate Commerce Act vests in the Commission broad powers
Lo approve, authorize, and facilitate railroacd mergers. Section 5(2) (b)
includes the following:

‘If the Commission finds that, subject to such terms and conditions and such
modifications as it shall find to be just and reasonable, the proposed ;
transaction is within the scope of subdivision (a) of this paragraph and will be
consistent with the public interest, it shall enter an order approving and
authorizing such transaction, upon the terms and conditions, and with the
modifications, so found to be just and reasonable * * +_ '

Secticn 5(2) (c) (4) directs the Commission to consider the interests of the
employees affected by a proposed transaction in determining whether the
transaction is consisten: with the public interest.

Section 5(2) (f) gives more particular consideration to the effects of the
merger upon the railroad employees by providing in part:

'As a condition of its approval, under this paragraph, of any transaction
involving a carrier or carriers by railroad subject to the provisions of this
chapter, the Commission shall require a fair and equitable arrangement to
protect the interests of the railroad employees affected. In its order of
approval the Commission shall include terms and conditions providing that during
the period of four years from the effective date of such order such transaction
will not result in employees cf the carrier or carriers by railroad affected by
such order being in a worse position with respect to their employment * » # '

the provision specifically relied upon by the trial court,

‘The authority conferred by this section shall be exclusive and plenary + + «
and any carriers or other corporations, and their officers and employees and any
other persons, participating in a transaction approved or authorized under the
provisions of this section shall be and they are relieved from the operation of
the antitrust laws and of all other restraints, limitations, and prohiritions of
-aw, Federal, State, or municipal, insofar as may be necessary to enable them to
-arry into effect the transaction so approved or provided for in accordance with
tne terms and conditions, if any, imposed by the Commission, and to hold,
maintain, and operate any properties and exercise any control or franchises
acquired through such transaction. * * »-

Civil Aeronautics Board 2 Cir., 204 F.2d 2563, also relied upon by

court, supports its decision. d the merger of air

The statuto 181 air carrier employees a:e
of railroad labor. See International

presented in Kent was the

Y rights of the flight engineers of the merging airlines. Tre
court held that the Board’'s power to approve mergers carries with it, in
furtherances of the public interest in effecting mergers, the right to resolve
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conflicting seniority rights of employees of the merging carriers. In response .

to the argument that {v430} the order was invalid because it was in conflic:

with existing collective bargaining agreements, the court said:

‘A private contract must yield to the paramount power of the Board to perform
its duties under the statute creating it to approve mergers and transfers o:
certificates, such as are here involved, only upon such terms as it determines
to be just and reasonable in the public interest. National Licorice Co. v.
National Relations Board, 309 U.S. 350, 60 S.Cr. 569, 84 L.Ed. 79%: Fishgolad v.
Sullivaa Drydock & Repair Corp., 328 U.S. 275, 66 S.Ct. 1105, S0 L.EQ. i230;
National Broadcasting Co. v. United States, 319 U.S. 190, 63 S.Ct. 997, 87 L.Ed.

1344.

‘The paramount public interest required that due consideration be given
conflicting seniority interests of both groups of these engineers. The Board
has done that with meticulous care and, far from acting in an arbitrary and
capricious way, has provided a method which fairly distributes the burdens and
the benefits. Alternative methcds suggested are at least no better and it was
within the competence of the Bcard to make its determination free from private

contraact restraint.’ 204 F.2d 266.

In Brotherhood of Maintenance of Way Employes v. United States, 366 U.S. 169,
81 S.Ct. 913, 6 L.Ed.2d 206, Mr. Chief Justice Warren, speaking for the Court,
gave detailed consideration to the interpretation of @ £(2) .f) as it relates to
the power of the Commission to impose conditions for tne protection of
employees. Appellants there contended that no compensation plan was adequate
unless it was based upon the premise that all the employees currently on the
payroll remain in the surviving carrier’'s employment for at least their prior
length of service up to four years. The Court rejected such contention upon the
basis of a detailed study of the legislative history of the statute and its ‘
administrative interpretation. Attentior. was called to the rejection by
Congress of the Harrington amendment whick, if adopted, would have brought about
a@ freeze of existing employees in their oub rights.

Railway Lakor Executives’ Association v. United States, 339 U.S. 142, 70

.Ct. 530, 94 L.Ed. 721, involves another aspect of the interpretation of @
5{2)(f£). The Court set out the legislative history of the statute which in our
view lends much support to the trial court’s interpretation of the statutes
before us. The issue presented in the case just cited is whether the ICC had
power in approving a merger to grant employees protection beyond the period of
four years from the effective date of the approval of the merger. The Court
answered this question in the affirmative. In discussing the legislative
history, the Court states:

'The second sentence of @ 5(2) (f) has a significant history of its own. On
the flocr of the House, Representative Harrington suggested the following
proviso to follow the first sentence:

"Provided, however, That no such transaction shall be approved by the
Commission if such transaction will result in unemployment or displacement of
employees o the carrier or carriers, or in the impairment of existing
employment rights of said employees.’
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‘The Harrington Amendment thus introduced a new problem. Until it appeared,
there has been substantial agreement on the need for consolidations, together
with 3 recognition that employees could and should be fairly and equitably
protected. This amendment, however, threatened to preven: all coasolidaticns to
which it related.’ 339 U.S. 150-151, 70 S.Ct. 534-535, 94 L.Fd. 721.(Emphasis

added.)

The Harrington amendment was defeated. We believe that the itali:ized
sentence clearly points out the Court's view that the ICC power to authorize
mergers would be completely ineffective if authlority to adjust werk realignments
through fair compensation did not exist. {*431} Such interpretation is
supported by legitimate inferences flowing from the rejection by Congress of the
Harrington amendment. Under the Railway Labor Act in a major dispute employees
cannot be compelled to accept or arbitrate as to new working rules or
conditions. Elgin, Joliet & Eastern Ry. v. Burley, supra; Brotherhood of
l,ocomotive Engineers v. Baltimore & Ohic R.R., supra. Thus under the Railway
Labor Act provisions, it is possible for either party to completely block any
change in working conditions by refusing to agree to a change and by refusing to
arpitrate. Like the Harrington amendment, the Railway Labor Ac:t, if it applied,
would threaten to prevent many consolidations.

In United States v. Lowden, 308 U.S. 225, 60 S.Ct. 248, 84 L.Ed. 208, the
issue was whether the ICC in approving a lease by one railroad to another has
authority to prescribe as a condition that certain displaced employees be
granted compensation. The case arose before the enactment of @ 5(2) (£f) in its
present form. The Court recognized that under what is now @ 5(2) (b) the welfare
of affected employees was to be considered ir determining the public interest.
The Court held that the Commission had jurisdiction to impose conditions for the
protection of the affected employees. The Cour: stated that the Commission had
éstimated that 75% Of the savings resulting from consolidations will be at the
expense of railroad labor. The Court states:

only must unification result in wholesale dismissals and extensive

rs, involving expense to transferred employees, but in the loss of
ty rights which, by common practice of the railroads are restricted in
operat.on to those members of groups who are employed at specified points
visions. It is thus apparant that the steps involved in carrying out the
essional policy of railroad consolidation in such manner as to secu-e the
ed economy and efficiency will unavoidably subject railroad laber relations
rious stress and its harsh consequences may so seriously affect employee
1 as to require their mitigation both in the interest of the successful
prosecution of the Congress.onal policy of consolidation and of the efficient
operation cf the industry itself, both of which are of public concern within the

- i

meaning of the statute.’ 308 U.S. 233, 60 S.Ct. 252-253, 84 L.Ed. 208.
The Court also observed:

'IZ we are right in our conclusion that the statute is a permissible
regulation of interstate commerce, the exercise of that power to foster, protect
and control the commerce with proper regard for the welfare of those who are
immediately concerned in it, as well as the public at large, is undoubtad. * * *
Nor do we perceive any basis for saying that there is a denial of due rrocess by
a regulation otherwise permissible, which extends to the carrier a privilege
relieving it of the costs of performance of its carrier duties, on condition
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that the savings be applied in part to compensate the loss to employees

e

occasioned by the exercise of the privilege.’ 308 U.S. 240, 60 S.C:t. 255-256¢,
L.Ed. 208.

While the three Supreme Court cases just discussed do not deal directly with
the specific problem now confronting us (namely, whether the provisions relating
to merger and providing for compensation for affected employees take precedence
over the provisions of the Railway Labor Act) in the situation here presented we
believe that the cases afford very substantial support for the view that
Congress intended the ICC to have jurisdiction to prescribe the method for
determining the solution of labor problems arising directly out of approved
mergers. Thus, like the trial court, we come to the conclusion that to hold
otherwise would be to disregard the piain language of @ 5(11) ccnferring
exclusive and plenary jurisdiction upon the ICC to approve mergers and relieving
{*432) the carrier from all other restraints of federal law.

84

Unquestionably, the Railway Labor Act is a federal law. We £ind no express
or implied exception of the provisions cf the Railway Labo: Act from the
operative provisions of @ 5(11). n2

The defendants argue that even if it be assumed (which is not conceded) that
the ICC had jurisdiction under @ 5(11) to render the provisions of the Railway
Labor Act inoperative, it did not exercise such jurisdiction. While the
carriers asked ICC to relieve them from the restraint of federal law, the
Commission made no express finding or order tc such effect. Thus defendants
urge that only an absiract gquestion is presented. In answer to a similar
defense, the Commission in Chicago, St. P.. M. & O. Ry. Lease, 295 I.C.C. 696,
states:

‘We find nothing in that paragraph (.® 5(11)), or in other pertions of ‘
section 5, which authorizes us to determine and declare the particular laws
within the scope of paragraph (11) from which a carrier shall be relieved. The
terms of this paragraph are self-executing, and there is no need for this
Comm_ssion expressly to order or declare that a carrier be relieved from certain
;es:razn:s. It is sufficient if we make clear what the carrier is authorized to

- PR

We agree with the views just expressed. The Commission did actually approve
the proposed merger and the included agreement for the protecticn of railroad
employees as it was authorized to do. Such apprcval, in absence of language
manifesting a contrary intent, carried with it iAny exemption from the restraints
of other laws as contemplated by @ 5(11) to the extent necessary tc carry out
the merger. We reject defendants’ contention that the statutcry interpretation
problem befcre us presents only an abstract question.

Defendants further urge that the Commission made no finding that it was
exercising a right to modify the collective bargairing agreements. The
Commission did in fact prescribe the terms of compensation to be paid employees
affec;ed by the merger and the machinery agreed tc by the partie. fcr resolvirg
any dispute that might arise in connection therewith. We have heretofore held
that the Commission had jurisdiction to do so. As heretofore pointed t, the
Commission at the express invitation of the carriers and the employees adopted
the method agreed upon by them for solving any labor dispute which might arise
out of displacement of employees as a result of the merger. The Commission
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found such agreement to be of the character contemplated by @ 5(2)(£). It is
apparent from the Commission’'s report and order that it considered the agreemern:
which it had approved to have satisfied the obligations resting upen the {
Commission to protect the employees affected by the merger. Since the parties
had completely agreed upon this matter in a manner which satisfied the
Commission, no occasion arose for the ICC to take any further action with
respect to specifyii ~ the conditions. Doubtless the Commissior has a broad
discretion in determining what conditions should be imposed for the protection
of labor and the method of working out any dispute that might arise in
connection therewith. It is entirely possible that under some circumstances, the
Commission would deem it best to leave the resoluiicn of the dispute to the
Railway Labor Act machinery. However, such course was not adopted here. The

ICC merely approved
upon by the partiec.

{*433} the solution of the problem which had been agreed

Thus, it is our view that the stipulated agreement became part of the
conditions which @ 5(2) (f) required the Commission to impose for employee

protection.

Defendants did not treat the stipulation as being an amendment to their
collective bargaining agreement when North Western acted to consolidate the
Marshalltown yards. Defendants took the position that the notice was a @ 6
notice for new contract provisions.

No questica is raised as to the authority of the labor signers of the
stipulation to act, nor is any attack made upon the fairness or adequacy of the
stipulation. 1In effect the stipulation provides substantially the same
machinery for arbitration that exists under @ 7 of the Railway Labor Act in the
event of an agreement of the parties to arbitrate after negoctiations for
adjustment under other provisions of the Railway Labor Act have failed. The ICC
has many times provided for compulsory arbitration to settle labor disputes
arising out of mergers where the parties have been unable to agree. See Arnold
v. Louisiville & Nashville R.R., D.C.M.D.Tenn., 180 F.Supp. 425, 435-436.

In New Orleans & Northeastern R.R. v. Bozeman, 5 Cir., 312 F.2d 264, the
court, 1in approving a merger, imposed the so-called ‘Oklahoma conditions’ for
the protection of affected employees. Said conditions included a provision for
compulsory arbitration of disputes relating to employees discharged as a result
of the merger. The parties were unable to settle a dispute which arose from the

The railroad contended that under the Railway
Laber Act it could not be compelled to arbitrate the question. The court, after
stating that it found no authorities directly passing upon a complaint to compel
arbitration in such a situation, states:

'We conclude that Section 8 of the Conditions gave either party the absolute
right to select arbitration as a means for settling the dispute and when such
selection was made then arbitration was mandatory on the other party. We also
conclude that the (employees) made this election, as found by the trial cour:,
and we find that there is no prohibition in the statute against giving effect to

this term of the I.C.C. order.’

We consider the Bozeman case to be based upon should reasoning. Said
decision affords substantial support for the trial court’s decision. The fact
that in Bozeman the employees were seeking arbitration while here arbitration
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under the pecul 1.‘:‘

is sought by the railroad is a distinction without difference .
facts of this case. In Bozeman, the railroad was bound to arbitrate because it

accepted the merger upon the conditions imposed by the Comm;ssion which included
compulsory arbitration. Here both parties are bound by their wvoluntary
agreement to arbitrate merger labor diaputes, which agreement was approved by
the Commission and made a part of the @ 5(2) (f) conditions.

The Railway Labor Act fosters no overriding policy or purpose which would
deny enforcement of an agreement to arbitrate. See Brotherhood of Locomotive
Engineers v. Baltimore & O.R.R., 7 Cir., 310 F.2d 503, 507, 511; Dwellingham v.
Thompson, D.C.E.D.Mo., 91 F.Supp. 787, 792, aff’'d sub nom Rolfes v. Dwellingham,
8 Cir., 188 F.2d 591. See also Brotherhood of R.R. Trainmen v. Chicago River &
Ind. R.R. 353 U.S. 30, 34-35, 77 S.Ct. 635, 1 L.Ed.2d 622.

On the other hand, the situation here is distinguishable in many respects
from that presented in Texas & New Orleans R.R. v. Brotherhood of Railroad
Trainmen, 5 Cir., 307 F.2d .51. There the Norris-lLaGuardia Act was also invoked
and the railroads had actually institvted @ 6 proceedings to change the
contract. That case did not present a situation such as we have here, where
both carriers and labor have joined in an agreement for the adjustment of lahor
disputes which would arise out of the approved merger. See also McDow v.
Louisiana So. Ry., 5 Cir., 219 F.2d 650.

{*434) Other issues are raised. We deem what we have said heretofore to
be dispositive of this case. The result to be reached is often governed by the
precise factual picture presented. We limit our decision to the peculiar

factual situation of the present case.

We hold that the court had jurisdiction; that a justiciable controversy on
Statutory construction was presented; that the court committed no error in

holding that the Commission acted within-its jurisdiction in providing for the
adjustment of labor disputes arising out of the approved merger; and that the
court correctly decided the part:.es to this action should follow the p:ocedures
prescribed by the stipulation approved and adopted by the Commission.

Affirmed.

4o inPOORBOCEE> = 5 & o b s % % o o't

nl. The Washington Job Protection Agreement is an industry-wide collective

bargaining agreement entered into by most railroads, including North Western and
M. & St. L., and the labor organizations. It specifies conditions for the

rotection of employees in event of mergers. For further details as to the
Washington Agreement, see Brotherhood of Maintenance of Way Employes v. United

tates, 366 U.S. 169, 173, 81 S.Ct. 913, 6 L.Ed.2d 206; United States v. Lowden,
308 U.S. 225, 234, 60 S.Ct. 248, 84 L.E4. 208; Railway Labor Executives’ Ass’'n
v. United States, 339 U.S. 142, 147 et seg., 70 S.Ct. 530, 94 L.Ed. 721; and the

trial court’s opinion.
n2. As appellee points out in its brief, Congress has demonstrated by the
provisc it attached to Title I, 10 of the Emergency Railroad Transportation Act

of 1933 (48 Stat. 211-17) that it knows how to expressly exclude the Railway
Labor Act from the operation of a statute such as this. As the Supreme Court
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peints out in Texas v. United States, 292 U.S. 522, 534, 54 S.C:. B1S, 825, 78
L.Ed. 1402 (dealing with other sections 0f the 1933 Act), ’‘The insertion of the
provision in Title I, with its restricted application, and the omission of a
similar provision from Title II, indicate an intentional distinction.’

o » 308 POOCHOLEP> » = & & o o o w'w » s
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PRTITICN PCR CLARIFICATION

Dec:ded: October 19, 1983

37 petition filed May 31, !'983, the Brotherhood of
Locomotive Engineers (3LZ) aad United Transporzation Uuioca (770
seex recconsideration of our decicion served May 18, '98%, denying
BLE's petition for clarificetion in these proceedings. Replies
have been filed by Misscuri-Kansac-Texas Railr-ad Company (MYT),
Denver and Rio Grande “esterr Railroad Coapary /DRGYW), and
Jeintly by Union Pacific Reilroad Company (UP) and Missouri
Pacilic Railroad Cozpany (MP). OU™U has petitioned for leave %0
Tile a reply o the replies.

ROCEDTRAL MATTZR

Cur Rules o7 Practice do not permic reply %o a reply, 49
C.7.R. 112¢.13(c). UTU, however, conternds zha: its tenceres
Terly 15 necessary Zor ¢ clear Presentation of the issues. s
“ie reply does not broaden the scope 32 I7U's Pesition, we wilil
accept the reply for filing so that ve zay 2ully addreas :ne

.ssues.




Pinance Docket ¥o. 30,000 [Sub=No. 'S) e al.

BACXGROUMD
Sy decision servedi Cctober 20, !'982, the Commission sppraoved
the consolidstion of UP and NP under the common sontral af Union
?acific Corporation and Pacific Rail Systea, Iac. Union Pacific-

Consrcl-Missouri Pacific; Western Pacifis. 366 I.C.C. 459
{1932). Several railroads, including DRGV and MK7, opposed the

consclidation and 2ilsd respons:ve applicsiions for she Bposi-

Tion Sf strackage rights conditions. 3L2, TUTU, and various other
railway lador organizations opposed c<he céucolzdn:;on and active-
1y participated in the consolidation and responsive trackage
fights applications proceedings.

As conditions %o approval of the consolidation we approved
DRCY's application for srackage rignts over 4's line betveen -
Pueolo, €O aid Kansas City, MO, and MKT's appl:cations Zor
crackage rights over UP and MP lines exzending betweez Xansas
City, XS, Topeka, XS, Umaha, NZ, and Lirncola, NE. DJursuent to 49
S.5.C. 11343=4, ve approved tne proposed TTackage rights agree-
3ents zubuitted dy DRGW and MKD in their responsive applicasions,
subject to deverairation of fair compensatisn Jir use ¢f she
Trackage rights and fur<her sudject to our usual 23pioyee protec~
Tive condx:x:nl.l/ DRGVW's proposed agreement 3pecifisd tras
DRGW could, at izs option, perfarm trackage r~ights speratioas
using :ts own crevs. MKT, pursuant to 138 propceed agreements,
would use its own crews ia perforaing its operations.

ser corsummatian of tae consolidation, PRGY and MY degan
rerforaing the sygroved sracikage ~ighss operations. A Zispucze
then sarose between <he involved railroads and BL? over whezner

the tracikage rignts tenants csuld perfZarm speraticns over ¥¥'s

'/ Morfolk and YWestera 27. Cs. - Trackace Pishts-8N, 3%¢ I.(.C.
€05 ('O7c’, as 30CiJ1eC °Y Aendocind -oBS: =7., .nc.-Lease 214
2deraze, 60 1.0.C. 657, éé : san2isiaas, .
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lines using sheir swvn crewvs without the consent of the unions
Fepresenting ¥?'s employees. ZELE's petitian for clari¥icatian
sought a decision stating that this Cosmission has a0 Jjurisdice
Tidn over these crev essignment disputes and that tne ecnsolida-
tion decision and spproval of trackage rights 4id not auszorize

DRGV and ¥K? o operate ovar NP lines using sheir swn crevs. SLZ

and TTT now seek reconsideratisn of our decision denying that

request for relief.
In its pesition for recocsideratiorn, BLE contends :aa: Tnis

Commiseion hes no jurisdiczion over cerev' assignaent disputes an
that they zust bde cctézcd under the procedures of the Railvay
iabor Act (PLA) 45 0.S.C. '51, &% 8e9. BLZ further asserts that
trackage rights operations by DRGW and Mx? using their swn crews
constituite a unilateral shange in wurking conditions by MP in
violation of tae labor protective conditions iapoeed zn zhe
sonsolidation.2/

UTU argues that the Coamission's Plenary jurisdistion over
railroad consclidaticuns does ro: authorize us o immunize a
“Tansaction Irom the requiressnss of the RLA ar to approve uai-
lateral changes of collective bargairing ag-eements. UTY states
in the alternative that i? the Ccmamissicn has jurisdistion iz
failed to make necessary findings Supporiing overriding the 24
Or showing how she policies o the RALA were accommodated wish
those 3¢ the Interstate Commerce Act.

In tneir repliee, DRGYW, MrT, and 77-M? asser= that zae
arguaents of 3LZ ard UTU are lesally incorrect, shat petitiuners

2ave Zailed o sati2?y the procedural Tequirezents Jor re.pening

2/ The consolidasian 48 subleT %> tae usual labor protecsive
csnd:tions as set farta in Yew Yark Dock R =Control-3rsokl7n

Zastern Dist., 360 I.0.C. 6 T § s3T% .O9C& concizions).
£ AZ 12 'Y 2 Y —f 0K
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8 Proceeding, and %hat zhe allegatiusns of violations 92 <he RLA
and ccllecsive bargsining agreements vere nct raised during the
course o the proceedings on the eonlclidst;o; and tne resgonsive
trackage righva spplicatisns.

UV, in 1ts response 3 the reilroads' pleadings, zakes
2urtber argumenszs éocgrdiag purporsed violatisns o2 tne SLa,
2ollective Sargaining sgreementz, and zhe New Iork Joci condi-
tions. I: asaerts that the trackege rights operasions iavalve
vork whick, by custqz. is o be ptr:ariud by MP soployees. Thus,
operations using the tenants' crews are unsuthorized transfers of
the work in violation of she RLA. i3 furtaer states that only

the Pederal Courts have Jurisdiction to determine vhesher an

Agresment viclates the RLA. 7T eiso urgues tac: we 4il not, and
2ould not, deterzine that ¥P eaployees have a5 right parsici~
pPata in the trackage rights srev selection process. sontends
*hat such a determination wonuld deprive > employees Froperty
rights wvithout due process and wouid violate the requiresents of
49 T.8.C. 11347 and 22 the SW-3N ard Hev Yori Deoek condisionz.
JISCT3SIO8 AND CONCIUSIONS
The various argumenzz o7 BLZ and C27 are all dased

essentially on the assersion tha: the proposed tracicage rights
operations wvhich we have approved iavolve JP-MP unilateraily
changing the workizg condizians of Taeir eaployees by
sransferring vork wvhich, oy custom and under collieztive
targaining sgr-eaenss, is =o be periorued oy UP-MP eaployees.
Ihis purported change, revitioners rgue, violates she 3IlA ans
*he Nev Tork Jock and NW-3N corditions. Pesitisners contenc shat

TU?-M? eaployees, Tarough their targaining sgents, aave zae right
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to Participate :in the trackage rights crev selecsion process and
have the ~ignt t0 aave any related disputes resolved pursuant so
the RIA and the applicable labor protective conditions. We 2iad
these argusents to> be unpersuasive ané unsupporzed by the record
in these proceedings.

Jurisdiction. Althougn we conclude that the trackage r~ign:s
ag-eexents io not iavolve a change in UP-N? employees' woriging
conditions in & msanner comtrary to RIA regjuirements, we will
address TTU's argument thet ve lack Juru;:etian ander 49 U.S.C.

11341 %o exezpt a transactioz frag the requireszents of the RIA.

The Commission's jurisdiction over railroad cencol;dsnani

and trackage rights transactions, within the scope of 43 C.S.C.
11343, is exclusive. Our approval exexpts such a transaction
from the requirements of ail lavs as necesgary to pon.it The
transaction to b2 carried osut, and includes ar execption froam the
requirements oI the RLA. See Brothernood of lLoc. Ene. v. Chicago
% North Western Ry. Co., 314 P.2d 424, 432 (8% Cir. '96%!,
serz. denied 375 U.8. 819 (1963). .

Contrary to UTU's argusents, tne 4-P Act)/ did mos liasis
2Ur authorizty to exemps a transactica from the RLA. Rataer, the
4-2 Act specified standaris Zor she 3inizua level of employee
prosecsion to be izposed as conditions %o the agproval of cersain
transactions. Those szaadards, hovever, do not reguire preserv-
ing Tights under the RLA. AfZected carrier eaployees have rights
o the extent specified in she Jrotective conditions imposed

pursuant o 49 U.S.C. 11347,

3/ Pailroad Pevisalizasioa and Pegulatary Refara ac:t of 1376,
Pud. I. No. 94-2'0, 9C 3tat. 31 (1976).

P W
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As U7V notes, standard lador protection cendisions generally
preser~e vorkiag conditions and collective bargaining agree-
sents. The terms 3f those conditions, howeves, must e read in
ccnjunction with our dec.sion autdorizing the involved transac-
Tidn a3d the underlying statutory schese. o tho extens that
existing vorking conditions and collective bargaining ag-eements
conflict wvita a transaction vhich ve have approved, =hzse :ondi-

ions and agreements sust give way 3o the izplesentation 37 the
transaction. The labor conditions anoqod ander gection ‘1347
preserve conditxpnl aad agreeaments in the context of tne
authorized transaction.

Employees adversely affected by the transaction 34y receive
benefits under the protective cenditions and under pre-exisvting
agreeaents to the extent those bdenefits sre nos pnﬁxdod. It
our approval of a transaction did noct include authcrisy for the
reilroads to make necessary changes in vorking coadizione, sub-
Ject to payment of specified tenefizs, our Jurisdiction o
approve transactions requiring changes of the warking zoaditions
of any employees would be substantially nullified. Such s result
vould be clearly coatrary to congrescicnal iatsenz. The discua-~
sion of this point in 3rotherhood of loc. Eng.. sudrs, at 430-',
48 persuasive and ve conclude that this reasoning is unaflected
by the enactuent 3f the 4-R Act.

Suunortxng !tnaxg‘!. Petitioners argue that even i2 the
Commission has jurisdiction %o exempt the transac:icns ‘roz che
RIA, we Zailed T3 dc sc in this procesding. Murcher, they argue

scat we have 70t atteapted o reconcile the decision “ith zhe

Fclicies of the 2LA rer aade any Zindings sapporting an exeantion

fT22 the RIA.
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Docket ¥3. 30,000 (Sudb-No. 25) (MXT-25). DRGV:'s application
provided: "Rio Grande mey, at its option, elect to employ its
Svn crews Ior the sovement 3f its trains, locomotives and cars =o
POints oz or over zhe Joint Track ...." Proposed agreemen:
Sectior 6{2)(3), DRGW trackage rt;ats application, Pinance locket
Yo, 30,000 {Sub-No. 18) (DRGW-8). Therefore, in January 198,
over a monta before the commencement of hearings, all parties had
BSTice That the responsive srackage rights applicants sought
Suthority to perform operations using their awn creva.

On Pebruary 20, !'98!, DRGV and NKT filed their veriied
Statenents in support of their responsive zipplications. These
STtatements further sake clear the pesition of those carriers
ttaz, 12 their applications vere approved, they would have the
F1ght to conduct trackage rights operations using their owa
crevs. Tor example, DRGV's evidence stated: “If our trackage
Tights applications are 8-anzed, both over VQ:/ and MP, ve
anticipate that a fever number of emplcyeas will be displaced, or
a reduction of 176 Jots as opposed to 350 jobs 12 theee
aprlications sre not éranted.” VeriZied Statezen: of A.E. Nance,

MKT'3 evidence stazed: “The 3. .jected Positicn impec:s
shown on Bxkidit 4 (to ke Srackage rights applications] reflec:
our detverzinaticn of the number of positions that would be
created, eliainated ar transferred, or the other affects 32 such
aciions due to the acquisiticn of trackage rights. Qur
deterainations wvere oased primarily on the essential provisions
32 the applicable laber agreeaents and consulzasion wish other

carrier officers.” Verified Stateezent of Earold M. Aacker, at

4/ The application Zor trackage rignts cver zhe Western 2acific
Railroad Coapany was subsequensily withdrawn.

. id 9 i
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. These verified stateaents clesrly 2eamons:-ate :ae iasent of
MZ2 and DRGYW to operate using their own crevs. “he astessaents
ef labtor impacts aske no zention of any possidil:cy of Ufol?
esaployees having any right t> perfora the proposed aperations.

During the course of hearings in these Proceedings, DRGV and
MKT vitnesses Nance and Hacker were cross-examined an the testi-
aony in their verifiod statemeats. No labor PArtTy cross-exanined
Mr. Eacker. See Transcript, Piraace Docket ¥o. 30,0¢0,
Bifurcated Hearing, Juae 23, '$8!', at 3398-34!7. "mus, NMr.
dacker's testimony regarding labor xlpnés or MKT employees as a
result of approval of the proposed trackage rights operations
stands in the recor? withovt quaiification.

Mr. Nance wvas cross-examined by various parties, xncludzng
UZC. Under cross-examination by counsel for UP-MTP, ﬁr. Narnce
testified thet DRGV vas villing to negotiate wita TP-MP regarding
vhcese crewvs vould perfora Opsrations. ~anscript, Pinance Docket
Ns. 20,00C, June 23, 1981, at 8432-3. Ee teszified that "as
“hese trackage rights are éranted to us wve are willing %o sivt
¢owR and work Jut any kizd of asTangement you [TP-M?) vant.” at
8432, also see a: 8449-5C. ¥r. Rance's teszigony clearly states
that the decisior whether to use UF-MP or DRGV zrews would de a
matter solely vithin the discretica of the sanagesents cf the
railroads. At no point does he indicate that UPM? exployees
vould :have any righ: to participate in the decision-making
Process.

Following cross-examinasicn by applicants, the lator Jarzies
had zhe apéertunx:y T0 cross-exazine ¥Mr. Nance. 2.2 dig
questida him. Counsel for UTU's cross-exazinazion 4eal:

exclusively with Mr. Yance's praojecsicn of zne wmpact 27 sae
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The teras of section '434¢ imzunizing an approved:

transsction from any other lavs are selr-executing and’' there is

no need for us expressly to order or to declare that a carrier is
specifically relieved from certain restraints. See 3Srozherhood
92 Loc: Pag: supre. citing Chicago, St. P.. ¥. & 0. By. Lease,
295 I.C.C. 696, at 422 (1958).

In evaluating a transaction under the criteria af 49 7.8.C.
11344, ve must consider the policies of statutes other inza the
Interstate Cosmerce Act to the sxtent that those policies are
relevant to the deteraination of vhcthcrva proposal i3 consistent
vith the public interest. Por example, the public interess:
evaluation must include consideration of the policies of the
antitrust lave. See McLean srucking Co. v. Unized Stazes, 2
U.S. 67, 87 (1944). .

Wkile tae RLA, like the antitrust lavs, eabodies cerzain
public pelic- considerations, the Interstate Coamerce Act elsc
specifies that the interests of affected employees must be
considered. In these proceedings ve gave full consideration %o
Tte impact of e consolidation oa railrcai employeee in
accordance vith our established policies. 366 I.C.C. 618-22.

The record in these proceedings is devoid of any suggestiosn
ty BLE, UTU, or any other Parcy that the approval of the respon-
sive trackage rights applications, subject to the usual labor
protective conditions, would e ia any vay ianconsistent wvitn the
policies of the RLA. In these circumstances, ve caa find no
aerit iz TMU's argument that ve improperly failed to reconrcile

folicies of she RIA with sur decision.
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Labor Condizions. Petitioners coatend tha: operations by
the srackage rights tenants, using their own crewe, over TP-MP
lines would constitute a unilateral change in woriking conditions
for UP-MP employees in violation of the NVW-BN and New York Dock

conditions. They further contend that these crev assignaent dis-
Putes are labor issues in vhich the Cogmission shouil not bde
invelved. As previously discussed, the stazdard labor corditions
¢o act freese working conditions which must be altered o

izplemeat an approved transaction. The record iz these Pro-

ceedings strongly supports the canclusion that the approved

Trackage rights operations are not inconsistent with the terms or
any collective bargaining agreements or of the iaposed labor
conditicns.

BLE, TTYU, and various other railvay lador organizations .
Farticipated in these proceedings, and ncne made any argumsent or
pPresented any evidence that the reaponsive trackage rignts pro-
pesals would violate any applicable labor agreements. Sather,
the record supporss the conclusisn that the trackage rights
Sperations, using the tenants’ crevs, could oe¢ implezented a»
agproved wishout raising any dispute over crew assignaoents
Setvesn the employees of differens railroads.

The responsive trackage rights applications ia these
Froceedings wvere 2iled in January 1981, and in accordance vi:h
regulations, included proposed trackage rights agreemenss which
specilied the operating corditions f5r the trackage rights. Te
Agreement in NMKI's zpplication specified: “"MEY, with its swn
ezployees, and iss sole cost and expense, snall operace its
engines, cars and srains sn and along Joiat ?rack.” ropcsed

agreezent Seczion S, M7 Trackage rights application, Pinance




Pinance Docket No. 30,CC0 (Sub-No. 'S) et al.

1
primary sransactions on DRGY's employees. No auuno.u. were

asked regarding DRGW's assessment of the labor iapacts of 130
soughv responsive trackage rights. Transcript at 8555-3.

BLE and UT7 submitted evidence and presented witnesses :in
oppoutzén %0 the responsive trackage rights app.ications.
Novaere ia these evidentiary presensations did she labor parties
indicate tba: UP-MP empioyees would have a right to participate
in the selection of wvhich railroad’'s srews would perform trackage
rights cperasions.

On Jjuly 3, 1981, BLE sudmitted the verified statenent of
Edaund G. Becker in opposizion o trackage rights over UP lines.
Preparad Statemen: 3LE-1. entered into evidence a3 BLE-H(VS)-2.
Mr. 3ecker noted shat the trackage rights applicsantes intended to
gerforw operations using their own crevs. He tnuzid skat
grarnting the responsive applicstions "would have an adverse
eZfect on the engiaseers currently nandling the sraffic seceived
from and deiivered to tne Missouri-Kansas-Texas Railroad at
Kansas City [and] ... it wvould te safe to ssy that r.ollul shan
w2 hundred-sizty (260) engineers would bde afZected due to :ne
TipPle elfect ...." BLE-B(VS) 2, at 4. The verified ssatement
does rot suggest that UP engineers would have any protection from
these adverse ccnsequences under any csllective bdargaining agree-
3ents or the KlA. Purther, on cross-examination, Mr. 3esker did
not indicate that UP engineers would have ary right to parsici-
Fate 1n tracsage rights work force selection. Rather, he Testi-
Zied that U? engineers vould be adversely affected ty appraval a?f
the responsive applicetions. Transerips, at '2,974-81, Septezber

‘5, t9er.
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Or Augus: 3!, 198!, the arties identified as Various -abor
Srganizations, including TTU, submitted verified stazemeacs
(VL0-8(78)=2). Represenzazives o2 TV provided verified state-
aents included in VIC-E(VS)-2. None of those statesents,
hOvever, contais tesTisony Supperring the assertica shet JP-NP
emzloyees vould have any right to participate in the tracikage
rights crev gelecticn process.

Pisally, in their jont-hmnrzac briefs neither UTU mor BLZ
3ade any arguments of cite any evidence in support of the posi-
tions they novw advogate. 7The brief 2oi Varicus Laber Organiza-
tions, in its statement of facts, cites Mr. Nance's testisony
Tegarding lador impact of the csonsolidation, with and vithout
approval of DROV's trackage rights application. Thus, tne brie?
2iled 2n bekalf of TTU accepts lactor impact ov:don&o vaich
8ssumes tha: trackage rights oicrcttoul would be perZormed by thae
tenant using its ovm creve. BLR's brief does nc: discuss the
labor izpacts of the respoasive trackage rights. Rather, it
merely zade reference to BLE-E (VS)-2 on that poins. Thus, the
record contains n¢ evidence IO support the contention o2 TTU and
BIZ ctha: UD-M? enployees have rights under sollective bargaining
Sgreenents To participate in the Trackage rights crev selecsion

rocess.

Ther, petitioners’ argument regarding the alleged
unilateral change of vorking conditions mischaracterizes the
nature of the srackage rights sperations. BLE and UTT nave cized

decisions such as S:. Zouis Soutnvestern Ay. Co. v. 3rath. of
SBailroad Sigreiaer, €55 ?.2d 987 (10th Cir. 198*) Zor tne

prcposition that railroads cannot transfer o¢ CONTract oLt vorik

“hich. under collecsive bargiining agreeaents and Sy custon, i3
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to be done by zheir >wn eaployees. These decisions are not
relevant with respect to the trackage rights crev lslxitloutl in
issue here. We apprcved the MK? ana DRGV trackage rights appli-
cazions to ameliorats certain anticompetitive iapacts of the
UP-MP consolidation. Those trackage rights operations will be
ecneﬁctcd in ccapetition with UP-MP operations. MX" and DRGY
vill be bandling traffic for their own accounts not for 0P-M2,
UP-MP has =ct transferred or contracted out aay vork dy agreeing
To the trackage rights as a conditisn 30 the sonsolidszion.

BLE and UT7 bosh contend thas our decision denying BLE's
petition for clarificatior is 1nconlxl§ont vith sur general
policy of not injecting the Commission into labar disputes. 1In
supsors, potxéxancrs cite Pinance Docke: No. 22046, Illinois

fentral GulZ R. Co.-Trackaze Pi t8-Over Chicags & I.%. Ry. Co.

(not printed), served Peoruary 22, 1977 and Pinance Locke: Yo.

30128, Cauiro Terminal Railroad cQ.-rrccggge Riznts Exemptior-

Illinois C.5. R. Co. (mot printed), served May 17, 19e3.

In Illinois Cenzral Gulf, the Commission Approved a trackage
Tights agrsement which included a previsian shat she trackage
rights tenant would perfora operations using its swa creve. U7V
filed a pezitican for recorsideration asserting that the
Coamissioca had no sutkcrity o impose & crev assignment condition
and requesting that the condition be remcved. The Cozziss:on,
Division 3, discissed the petition for reconsideration finding
that the crev essignaent provieion of the agreenent was not g
condizion imposed by the Commission Pulluant to the section =7
The Interstate Commerce Ac: now codiZied as 49 U.S.C. 113%47.

Rather, the pravision was a negotiated agreement betveer the

.13 -
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railroads. The provision vas epproved (and thue immunized it
from all other lawvs) because 1t would have 2¢c adverse tTransporsa-
tion eflects. The Division noted that the Reviev Scard, ir
approving the trackage rights, declined ;urisdiction osver all
other subject satters and the Divisicn concluded that the
Coamission has no jurisdiction to impose or %o resove crew
assignaent provisions.

UTU and BIZ ask us 2or the sums relief the Cosmission
denied in Illiinois Central Gul?. The Comamissisn haz the pover to
approve (azd to imsunize frcm other lavs) crev assignment
pravisions in trackage rights agreements. These dprovisions ere
not labor conditions and canrot be removad or 30cified i %he_
sanne: applicable to labor ¢r.ditions.

In Cairo Terminal, the involved railroads sSougst an
exemption for & proposed trackage rights agreement. The agree-
aent contained a provision regarding which carcier's ezzloyees
wvould perform the trackage rights operations. UTY protested =he
éxemption request and requested tha: the Jcemission expresaly
disclaiz jurisdiction sver the crev asgignment provision. UTU'as
argument wvas not considered because the Cosmisszion's ection :in
<hat proceediag was bdased on 49 J.S.C. 10505, not ar ¢9 U.S.C.
'1344 relating > approval 3f trackage rights agreements. “The
decision noted, hovever, that "Crev assignoent provisions in
trackage rightes agreements are within this Comm.ssion's subject
zatter juriediction to the extent they relase o <he transporta-

tion effects >f the proposed transaction.” Slip ap., at 8.




Pinance Docket No. 30,000 (Sub-No. 18) et al.

®rackage rights agreezents are considered under she criteria
\

of 49 U.S.C. '1344 and if those criteria are aet, the agresaer:
is approved. The approval confers self-executing imsunity oan all
saterial terms of the agreemen: from all other lav 3o the extent
necessary to permit isplementation of the agreement. To the
extent employees are adversely affected by the transacsidn shey
are entizled to benefits under the conditions imposeld pursuant o
49 U.S.C. '1347.

Provisions of trackage rights agreesents designating wnich
carrier's employees will perform trackage rights operations are
material terms of the agreement and may be implemented wvitbout
any other approval. Purther, the agreesment is exempted from aay
requirezenss of lav that could frustrate isplesentation of the
trackage rights agreement as approved, including the crev
assignaent provision.

This sction will not significantly affect either the quality
of the human enviranment or energy consumption.

It iy crdered: :

1. The petitions of ELE and UTU for reconsideration are
denied.

2. 7Tais decision skall be effsctive on the datu 1T i
served.

By the Coammission, Chairman Taylor, Vice Chaizman Sterrett,

Commissicners Ancdre and Gradison.

Agatha L. Mergenovizh
(SEAL) Secretary
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appropriate for the Commission, the Courts, and Zola if there is a prior
predicate of administrative findings such as those made herein.

In the end this matter is a simple one which is made difficult only
by the amazing ability of Zola to stretch adverse facts and siwple legal
doctrine into an elaborate self-serving maze. In my opinion he must
assume responsibility for the uninterrupted perpetuation of AAACon and
must be ordered to cease and desist so that the Commission’s termination
of AAACon finally may be accomplished.

FINDINGS AND ORDER

Ralph J. Zola intentionally and willfully evaded the effect of the
Commission’s August 1984 revocation order (affirmed by the U.S. Court
of Appeals for the District of Columbia on June 12, 1986) by purchasing
the Commission license of a motor carrier NATCO, and continuing the
AAACon operations. Zola’s actions and intentions in acquiring NATCO
were solely for the purpose of continuing the AAACon operations which
this Commission ordered terminated in August 1984. NATCO also is in
wilful violation of the revocation order. The only effective remedial device
is the extinguishment of the Zola/NATCO/AC subterfuge through an order
revoking NATCO’s operating authority (No. MC-162160, North .American
Transport Company, Inc.) and directing Zola to cease and desist from
engaging, directly or indirectly, in any for-hire transportation activities
within the Commission’s jurisdiction. Therefore, the motor carrier
operating authority of NATCO in No. MC-162160 is revoked. Zola is
prohibited from engaging eitner directly or indirectly in transportation
activities within the jurisdiction of the Commission. The Commission upon
a petition or application by Zola, may remove thbis prohibition in whole or
in part upon a finding that i is no longer necessary. Such action shall not
be unreasonably withhs!d.*

By the Commission, Paul S. Cross, Administrative Law Judge.

% For cause shown, any discretionary administrative prohibition may be removed. The
order explicitly notes the possibility, but should not be viewed as an enticement to file a
petition.

41CC 24
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FINANCE DOCKET NO. 29430 (SUB-NO. 20)

NORFOLK SOUTHERN CORPORATION--CONTROL--
NORFOLK AND WESTERN RAILWAY COMPANY AND
SOUTHERN RAILWAY COMPANY

Decided May 24, 1988

Affirmed the decision and award in Norfolk and Western Railway Company, Southern Railway
Company, and Amenican Twin Dispatachers Associanion.

BY THE COMMISSION:

The American Train Dispatchers Association (ATDA) seeks review
of an arbitration panel’s decision and award in Norfolk and Western Railway
Company, Southem Railway Company, and American Train Dispatchers
Association, (Harris, May 19, 1987) (“referee’s award"). Norfolk and
Western Railway Company (N&W) and Southern Railway Company
(Southern) filed a joint reply. ATDA invokes our jurisdiction to review the
referee’s award under the standards announced in Chicago & North Western
Tpmn. Co. - Abandonment, 3 1.C.C.2d 729 (1987) (the so-called Lace Curtain
decision). The carriers agree that we have Jurisdiction but urge that the
arbitration decision be affirmed.

We are accepting administrative review of this arbitration decision
because it involves a dispute under the labor protective conditions imposed
in Norfolk Southem Corp.—-Control-Norfolk & W. Ry. Co., 366 1.C.C. 173
(1982) (Norfolk Southem Control), and raises significant issues of general
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importance regarding the interpretation of those conditions.' See Lace
Cunain, supra.

Lace Cunain essentially adopted the standard enunciated by the
Supreme Court in the so-called Steelworkers Trilogy.? In reviewing arbitral
resolutions of disputes arising under collective bargaining agreements,
courts do not vacate awards because of substantive mistake unless there is
egregious error, the award fails to draw its essence from the collective
bargaining agreement, or the arbitrator exceeds the specific contract limits
on his authority. Loveless v. Eastern Airlines, Inc., 681 F.2d 1272, 1275-76
(11th Cir. 1982). We adopted similar standards.

BACKGROUND

In 1982 in Norfolk Southemn Control, this Commission authorized
Norfolk Southern Corporation (NS) to acquire control of the separate
railroad systems of N&W and Southern under 49 US.C. § i133 cubject
to the employee protective conditions in New York Dock Ry. - Control -
Brooklyn East. Dist., 360 1.C.C. 60 (197", (New York Dock). On September
12, 1986, N&W and Southerr .otified ATDA that they intended to
coordinate N&Ws “distribution of power* work from an N&W facility in
Roanoke, VA, to a Southern facility in Atlanta, GA. Distribution of power
refers to the assignment of locomotives to particular locations and trains.
At N&W, the work had been performed by Systems Operations Control
(SOC) supervisors who are represented by ATDA in a collective bargaining
agrecment with N&W.> Under the carriers’ coordination plan, the N&W

! On January S, 1988, ATDA filed a so<alled supplement to its earlier petition to
review the arbitration award. It submitted a corrected filing on January 15, 1988. The
carners replied on January 26, 1988. The supplement is apparently intended to show that
the award has potentially wider ramifications than the instaat dispute and is being ur.d by
the carnier as precedent for adverse actions against ATDA members at other locations. The
carmers deny that any breach of agreement has occurred and state that the practice ATDA
mentions has been in effect for 28 years.

We need not address this matter further, because it appears that, even if an adverse
action has occurred, it is wholly unrelated to the instant dispute. The proper procedure is
for petitioners to submit such additional disputes to arbitration, where they can be resolved
on their own merits on a complete record.

? Unued Sieetworkers v. American Mfg. Co., 363 U.S. 564 (1960); United Steelworkers v.
Warrior & Gulf Navigation Co., 363 U.S. 574 (1960); and United Steeiworkers v. Enerprise
Wheel & Car Corp., 363 U.S. 593 (1960). .

% In 1964, the former New York, Chicago, and St. Louis Railroad Company (the Nickel
Plate) was merged into N&W, which agreed to assume all the Nickel Plate labor contracts
including a 1951 agreement with ATDA. On August 2, 1968, the National Rail Adjustinent
Board in Award No. 16556 sustained ATDA's claim that the newly established N&W

(continuec...)
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work would be centralized into the Southern Railway Control Center, which
would be responsible for the distribution of power for the entire combined
N&W /Southern System. The work would be performed by Southern’s
Superintendents of Transportation (ST), who historically have been
considered as management employees and as such would not be subject to
a collective bargaining agreement. In a proposed implem:nting agreement,
N&W and Southern offered the SOC supervisors the opportunity to follow
their work by granting them first consideration for new ST positions to be
created on the Southern, which are higher pzid than the SOC positions on
the N&W.

It is the intent of the carriers ultimately to distribute locomotive
power throughout the combined system without regard to the historical
territorial division, generally north-south, between N&W and Southern.
Instead, power distribution functions would be aligned along an assertedly
more efficient east-west division of the combined system. This will permit
substantial cost savings because fewer locomotives will be nceded and the
remaining iocomotives can be used more efficiently. Moreover, the
technology and procedures at Southern’s Railway Control Center differ
from N&Ws in that Southern STs have computer access to other divisions
whereas the N&W SOC supervisors produce internal information that is
displayed on a board located at the center. Thus, while N&W’s SOC
supervisors were given first consideration for the new jobs, the carriers have
been unwilling to assign the transferred SOC supervisors the same duties
and territorial responsibility they had on the N&W.

Believing that the proposed work coordination was a part of the
Norfolk Southem Control transaction, the carriers opened negotiations with
ATDA under Article I, section 4 of New York Dock in an effort to reach
a mutually acceptable implementing agreement. Afier negotiations proved
unsuccessful, the carriers invoked mandatory arbitration. A three-member
panel was selected, and a hearing held before neutral referee The
referee’s award found (organization member Mahoney dissenting) that: the
transfer was authorized by this Commission in Norfolk Southem Control:
the arbitral issue was the proper applicaiion of New York Dock standards;

¥...continued)
Position of “power supervisor” embraced work subject 10 the agreement. Consequently, on
April 1, 1971, N&W and ATDA executed a memorandum of agreement which recognized
that the distribution of

bargaining
It is not a part of the record in this proceeding, but there is no
dup:ne between the parties as 10 its terms.
The neutral, Mr. Harris, was selectec by the National Mediation Board (NMB) when
the two partisan members were unablie to agree on a nevtral.
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and Article 1, section 4 of New York Dock empowers the arbitral panel to
modify existing collective bargaining agreements or to approve the transfer
of werk from a location subject to an agreement to 2 location where no
agreement will apply. Accordingly, a revised implementing agreement
submitted by the carriers (which granted SOC supervisors consideration, but
no pricrity, for ST jobs) was placed in eff:ct’

In Finaace Docket No. 29430 (Sub- No. 20), Norfolk Southem Corp.-
-Control-Norfolk & W. Ry. Co. (not printed), served June 10, 1987, we
denied ATDA's petilion to stay the referee’s award. Subsequently, the
carriers effected the coordination of work and offered Southern ST
positions to all nine active and three furloughed N&W SOC supervisors.
Nine of the twelve accepted and are now so employed; two declined and
one retired. There were no displacements of other employees.

DISCUSSION AND CONCLUSIONS

Article 1, section 2 of New York Dock requires that collective
bargaining rights be preserved in a § 11343 transaction. Also, the Railway
Labor Act (RLA) contains extended dispute resolution procedures and
prokibits any unilateral change in rates of pay, rules, or working conditions
during peadency of those procedures. However, Article 1, section 4 of New
York Dock provides for compulsory, binding arbitration of disputes. It has
long been the Commission’s view that private collective bargaining
agreements and RLA provisions must give way to the Commission-
mandated procedures of section 4 when parties are unable to agree on
changes in working conditions required to implement a transaction
authorized by the Commission.® Absent such a resolution, the intent of
Congress that Commission-authorized transactions be consummated and |
fully implemented might never be realized. Moreover, 49 U.S.C. § 11341(a) :
exempts from other law a carrier participating in a § 11343 transaction as
necessary to carry out the transaction.

ATDA argues first that: (1) the transfer of locomotive distribution
functions from Roanoke to Atlanta was in violation of the RLA, and the
arbitration panel’s authorization of the transfer was in excess of its
jurisdiction; and (2) the Commission’s approval of NS’s control of N&W

. 5 The carriers’ original proposed agreement and ATDA's proposed sgreement were
rejected as going beyond the terms of New York Dock, and the parues were thus given 14
days to negotiate revisions to the adopted agreement.

® The panel notes (at 14) that the arbitration pane! was created under the New York
Dock conditions and then states, *(Als a creature of the ICC, this panel is bound (o the ICC
view." We agree.

41CC24
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and Southern did not exempt the carriers from the RLA in regard to the
subject transfer because (a) the coordination of locomotive distribution is
Dot a transaction subject to approval by the Commission, and (b) the
transfer was not specifically mentioned, and thus was not exempted, in the
Commission’s authorization in Norfolk Southem Control.

In our June 10th stay decision, we rejected this line of argument. We
found that the arbitration panel’s jurisdiction over tie transfer stems from
the Commission's jurisdiction over the control transaction. The transfer is
not subject to the RLA because the Commission, in Norfolk Southem
Control, authorized the coordination of N&W and Southern under NS,
subject to New York Dock. The mandatory arbitration provisions of New
York Dock take precedence over the RLA dispute resolution procedures in
transactions approved by this Commission because, as we stated at 6-7 in
Finance Docket No. 30532, Maine Central R.R. Co. et al. - Exemption from
49 U.S.C. §§ 11342 and 11343 (not printed), served September 13, 1985
(Main Central) (quoted in the referee’s award at 12):

It is the Commission order, not RLA or [the Washington Job Protection Agreement
of 1936) that is to govern employee-management relations in connection with the approved
transaction. Such a result is essential if transactions approved by us are not to be subjected
to the nisk of non-consummation as a result of the inability of the parties 1o agree on new
collectrve bargaining agreements effecting changes in working conditions necessary 1o
implement those transactions * * * . Since there is no mechanism [in RLA|] for insuring that
the parties will arrive at agreement, there can be no assurance that the approved transaction
will ever be effected.

Similarly, there can be no assurance that post-consummation
coordinations contemplated as part of the transaction could ever be
accomplished if RLA dispute resolution mechanisms were followed. Thus,
the panel correctly found (referee’s award at 12-14) that terms of the
Commission's order, and specifically the compulsory, binding arbitration
required by Article I, section 4 of New York Dock, took precedence over
RLA procedures whether asserted independently or based on existing
collective bargaining agreements. Maine Central, supra, at 6-7. Moreover,
an action taken under our control authorization is immunized from
conflicting laws by § 11341(a). Brotherhood of Loc. Eng. v. Chicago & North
Western Ry., 314 F.2d 424 (8th Cir. 1963). The proposed transfer, although
. not specifically mentioned in Norfolk Southem Control, is one of the future
coordinations and public benefits expected to flow from, and is therefore
part of, the control transaction that we approved. Indeed, the arbitration
panel found that coordination of locomotive power is precisely the type of
action that might reasonably be expected to flow from the control
transaction. See referee’s award at 10-11..The carriers do not disagree.
The arbitration panel, citing Maine Central, correctly exsreised its

41.CC2u4
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jurisdiction over the dispute arising from the transfer. See Brotherhood of
Loc. Eng. v. Chicago & North Westem Ry., supra; compare United Transp.
Union v. Norfo’k & Westem Ry., 822 F.2d 1114 (D.C. Cir. 1987).

Nor does the collective bargaining agreement betwe:n N&W and
ATDA impair the panel’s jurisdicticn to authorize the transfer. See Maine
Central, supra, at 6-7 n.11 (rejecting argument that the preservation of
collective bargaining rights and agreements in Article I, section 2 of the
New York Dock somehow displaced the Article I, section 4 mechanism for
resolving disputes). See also, Brotherhood of Loc. Eng. v. ICC, 808 F.2d
1570, 1576-78 (D.C. Cir. 1987) (collective bargaining rights normally
preserved pursuant to Commission-imposed labor protection conditions
mus. give way to permit consummation of a Commission-approved
transaction despite unilateral management change of working concitions.)
Moreover, in Finance Docket No. 30,000 (Sub-No. 18), Denver and R. G.
W. R.R. Co.~Truckage Rights~Missouri P. R.R. Co. Between Pueblo, CO nd
Kansas City, MO, et al. (not printed), served October 25, 1983, rev'd sub
nom. Bratherhood of Loc. Engineers v. ICC, 761 F.2d 714 (D.C. Cir. 1985),
rev'd on other grounds, 482 U.S. 270, 107 S.Ct. 2360 (1987), cen. den., 482
U.S. 927, 107 S. Ct. 3209 (1987) (DRGW), we found that:

As UTU notes, standard labor protection conditions generally preserve working
conditions and collective bargaining agreements. The terms of those conditions, however,
must be read in conjunction with our decision suthorizing the invoived transaction and the
underlying statutory scheme. To the extent that existing work conditions and collective
bargaining agreements conflict with a transaction which we have approved, those conditions
and agreements must give way to the implementation of the transaction. The labor
conditions imposed under [49 US.C.] § 11347 preserve conditions and agreements in the
context of the auvthorized transaction.

ATDA further contends that, even if the arbitration panel bad
authority to override the collective bargaining agreement and the RLA, it
should not have done so. Assestedly, the transfer of power distribution
work to Atlanta could have been effected without abrogating the SOC
supervisors’ collective bargaining and contract rights, because the
continuation of those rights would not create 2 “risk of non consummation.”
See Maine Central, supra. The jobs could simply be transferred subject to
the collective bargaining agreement. ATDA notes thai ike arbiiration
panel made no factual finding that abrogation of the agreement was
necessary to the transfer, much less to the ultimate control transaction.
Rather, the referee’s award simply states (id. at 15): “It is clear that if the
cmployees who are moved to Atlanta are consolidated with the present
Atlanta employees, the present collective bargaining agreement between
N&W and ATDA may not be carried along * * *
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In reply, the carriers acknowledge that the referee’s award did not
recite the record evidence upon which the panel based this conclusion.
However, the carriers contend that, under the Steelworkers Tnlogy
standards, an arbitrator need not give his reason for an award and is
entitled to deference in his ultimate factual findings. In any event, they
argue, the record shows that the collective bargaining agreement would be
inconsistent with and would frustrate the purpose of the coordination by
preventing the carriers from realigning SOC job responsibilities to officer
status and thus creating an integrated systemwide facility without regard
to the historical N&W-Southern separation. In their view, ATDA's
proposal would result in covered employees being limited to the work
previously performed in Roanoke by SOC supervisors and to their work
rules and lower salary schedule.

In Lace Cuntain, we stated that [wle do not intend to review
arbitrators’ decicions on issues of causation, the calculation of benefits, or
the resolution of other factual questions.” We believe that this is precsely
the nature of the review ATDA seeks. Petitioner does not contend that the
referees’ award contains egregious error, fails to “"draw its essence* from
the New York Dock conditions, or exceeds the panel’s authority under New
York Dock. Instead, in regard to this issue, it criticizes the panel’s judgment
and lack of detailed discussion. These alleged shortcomings are not matters
we would review under Lace Cunain.

In any event, the record supports the conclusion of the arbitration
panel. Imposition of the collective bargaining agreement would jeopardize
the transaction because the work rules it mandates are inconsistent with the

b will be transferred, and new jobs will be
created to perform this and other functions,

The referee’s award is somewhat confusing on the related issue of
ecognize ATDA as the bargaining representative

of the transferred SOC supervisors. Representation is a collective
bargaining *right" and, 1 ed by Article I, section 2 of the
New York Dock. The panel suggests (id. at 15) that its award abrogates
not only the collective bargaining agreement but ATDA'’s representative
status as well, yet it acknowledges (ibid.) that ATDA'’s rights as an
incumbent bargaining representative are for determination by the National
Mediation Board (NMB). It .lso acknowledges that the former SOC
supervisors may join with the Southern STs as a bargaining unit and
petition the NMB for the selection of a bargaining representative. o
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We find that, under the circumstances present here, New York Dock
does not preempt any NMB determination as to representation, as the
panel seems clearly to bave recognized. To the extent the award could be
construed as suggesting otherwise, that construction is erroncous. This is
pot to say that ATDA may in fact retain its status. That, as the panel
recognized, is for the NMB to determine, and we recogniu that there are
legal as well as practical obstacles to such recognition.

Finally, ATDA complains that thz pane! improperly imposed the
carriers’ proposed implementing agreement and not ATDA's. ATDA's
proposed agreement provided for enhanced economic benefits, as well as
continuation of its collective bargaining agreement. The panel concluded
that ATDA'’s proposed implementing agreement, and the carriers’ initial
proposed agreement as well, could not be imposed because they went
"beyond the terms of an implementing agreement set forth in New York
Dock."

ATDA contends that the New York Dock conditions are only a
baseline, which the arbitrator may exceed. It contends further that the
panel mistakenly assumed that it must adopt one of the proferred
agreements in its entirety. We noted in our June 10th stay decision that
ATDA has raised an interesting and perhaps significant issue concerning
the authority of the arbitration panel. As such, we will review the panel’s
determination as meeting the Lace Cuntain criteria for review.

We fashioned the New York Dock conditions to satisfy the level of
employee protection mandated by § 11347. We have consistently
recognized our authority to require a greater level of protection in any
given case. See D&H Ry.-Lease and Trackage Rights Exempt. Springfield
Term., 4 1.C.C.2d 322 (1988). It does not follow, however, that, once we
determine the appropriate level of protection, an arbitrator is free to
impose a higher level. On the contrary, the arbitration panel’s authority is

7 “The policy of the NMB is to recognize systemwide bargaining units. ATDA correctly
points out that exceptions have been made, but the case it relies on, Burlington Northern, Inc.
v. American Railway Supervisors Assn., 503 F.2d 58 (7th Cir. 1974), is inapposite because its
recognition of a less-than-systemwide class was based on the common law of contracts. It
is unclear whether Southern's status as # successor employer mandates an cxception 10 the
NMB policy.

The courts have apparently not addressed this issue under the RLA. Under the
National Labor Relations Act, 29 US.C. § 151 er seg., a successor empiloyer may in some
circumstances be obligated to recognize and bargain with the representative of its
predecessor’s employces. See John Wiley & Sons, Inc. v. Livingsione, 376 U.S. 543 (1964) and
NLPB v. Burns Internanonal Secunity Services, Inc., 406 U S. 272 (1972). NLRA cases are not
controlling but have been held to offer an analogy in the solution of similar RLA problems.
See Brotherhood of Railroad Trainmen v. Jacksonville Terminal Co., 394 U.S. 369 (1969), reh.
den., 394 U.S. 1024 (1969).
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derived solely from the New York Dock conditions themselves, and nothing
in those conditions authorizes the arbitrator to expand the basic benefit
structure prescribed by the Commission. Rather, it is the arbitrator’s task
to determine the appropriate application ¢ zonditions prescribed by the
Commission. The proper forum for employees seeking a level of labor
protection in excess of New York Dock is thus not in the arbitration of
individual disputes but rather before this Commission where we consider
the merits of the § 11343 transaction. In fact, in Norfolk Southem Control,
supra, at 229-31, labor interests sought a higher level of protection, but we
found that New York Dock was appropriate. In so doing, we did not
delegate to an arbitrator the authority to overturn this determination.

Of course, an arbitrator has discretion to fashion a remedy within the
limits of New York Dock. To this end, he may combine specific proposals
of the parties, may develop compromises, or may even develop his own
conditions, Limited only in each case by the Commission-mandated level of
protection. Nothing in the referee’s award demonstrates a
misunderstanding of this principle. On the contrary, the referee’s award
expressly modifies the proposed implementing agreement by adding a
condition that the parties meet to consider whether any mutually agreeable
revisions could be imposed.

ATDA does not contend that the higher level of protection it seeks
is consonant with New York Dock. In fact, it tacitly acknowledges that the
implementing agreement adopted by the panel provides the minimum
economic benefits described in Article I, section 9 of New York Dock. It
follows that the additional economic benefits ATDA proposed, ie. priority
consideration for ST positionﬁ' transfer of accrued vacation and sick leave,
additional moving allowances,’ and displacement allowances for employees
who choose not to follow their jobs, exceed New York Dock and were
properly rejected.” As noted above, ATDA's proposal that its collective
bargaining agreement be maintained (mischaracterized in ATDA’s petition
as a proposal for continued representation) was also properly rejected. In
the circumstances, it is inconsequential that the panel did not explain exactly
how the implementing agreements it rejected exceeded New York Dock.

' The proposal for priority consideration is moot in liyht of Southem's hiring of all
willing SOC sup:rvisors. The record does not indicate whether thase who declined Southern
positions would be eligible for the proposed displacement allowance.

* The carriers state in this regard (reply at 20) that, °[b]y virtue of being Southern
Railway officers, the former SOC supervisors have already received a generous package of
relocation benefits.* See also reply at 31.

' A particular benefit may *draw its essence® from New York Dock without being
specifically enumerated there. ATDA has made no such allegation here.
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The referee’s award will be affirmed. This decision will not
significantly affect the quality of the buman eavironment or ecnergy
conservation.

COMMISSIONER LAMBOLEY, dissenting:

The decision of the arbitration panel failed to appropriaiely
accommodate the aspects of representation and recognition under th RLA
with the consolidation transaction under the ICA. In my view, the failure
to do so requires reversal and remand.”

The matter should be remanded to the arbitration panel with
instructions to reconcile the perceived RLA/ICA conflict and effect a
balancing of interests necessary to achieve transfer of SOC work activity
from Roanoke to Atlanta without termination of representation rights or
other unnecessary displacement of RLA rights. 1t should be recognized
that § 11341(a) does not operate in absolute terms exempting application
of other laws, rather only to the extent necessary to carry out the proposed
transaction. Moreover, conditions imposed under § 11347 operate to
preserve conditions and agreements ion the context of the authorized
transaction, wherever possible. Thus, assuming the transaction at issue is

proximally within the scope of the approved transaction, the arbitration
must specifically determine whether, and to what extent, (1) other laws
need be necessarily displaced and (2) existing working conditions and
provisions of collective bargaining agreements are in conflict with the
transaction approved by the Commission.”

" Because | find representation and recognition the central issues on appeal, I do not
address the disposition of other issues in this case~ Although causation is neither free from
doubt nor necessarily clear after reviewing the original consolidation case or the underlying
panel decision, | do assume the transfer transaction here at issue is one reasonably
contempisted or foresceable as a consequence of the 1982 coasolidation transaction
approved in the Norfolk Southern-Control case. Consequently, the transaction is properly
subject to the New York Dock conditions and dispute resolution procedures.

In short, while distant in time, it has not been satisfactorily established on the record
that traasfer does not have & mmu nexus with original consolidation. See Southern
Railway Company - Control - of Georgia Railway Company, 317 1.C.C. 729 (1963),
aff'd sub. nom., Railway Labor Executives’ Assn v. U.S. 226 F. Supp. 521 (ED. VA 1964),
vacated on other grounds, 379 U.S. 199 (1984). This is not to say on remand such a showing -
could not be made in this case. -

12 See Schwabacher v. United States, 334 U.S. 182 (1948); City of Palestine v.
United States, $59 F.2d 408 (Sth Cis. 1977) cert. den., 435 US. 950 (1978); and Denver &
RG.W. RR Co. - Trackage Rights - Missouri Pac. RR. Co. Berween Pueblo CO and Kansas
City, MO (not printed), served October 25, 1983; rov'd sub nom., Brotherhood of Loc. Eng. v.
1C.C, 761 P28 714 (D.C. Cir. 1985), rev'd on other grounds, 482 US. 270 (1987). Also
Leavens v. Burlington Northern, 348 1.C.C. 962 (1977).
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For the Commission’s part, I believe the majority’s affirmation of the
panel decision merely compounds the error on appeal. The majority
attempts, after a fashion, to rationalize a position affirming the arbitration
award. The reasoning is not altogether clear.

Representation rights accorded to employees, individually and as a
group, under the RLA basically provide that employees shall have the rights
(1) to select a representative chosen by the majority and (2) to have the
representative so chosen recognized by their employer for the purposes of
collective bargaining.” It is from provisions of the RLA, not the collective
bargaining agreement, that the right to representation and recognition
derive. Indeed, the contrary is true; it is the collective bargaining
agreement which is derived from the exercise of the rights of representation
and recognition.

In this case, ATDA has been selected as the employee representative,
and has been recognized as such by the employer, initially the N&W," and
now, following the Norfolk Southem-Control merger /consideration, the NS.*

In this instance then, the status of representation and recognition may
not be terminated by a transaction under the ICA. Exclusive jurisdiction
over representation issues belongs to the National Mediation Board under
the RLA.'

Both the arbitration panel and Commission majority acknowledge
that basic proposition, but nevertheless, proceed to terminate RLA
representation rights. The RLA rights at issue here are not in conflict with
the ICA. Although in the absence of an agreemeni or an appropriate
order, the portability of the collective bargaining agreement may be open
to question,'” the portability of representation and recognition rights are not

B 4susc g sz

" This Nows from the 1964 Nickel Plate merger, assumption of contracts, the 1968
NRAB Awzrd No. 16566, and the 1979 Agreement.

5 If the employees. although subject to transfer, nonetheless remain employees, their
employer, Le. tihe entity with ultimate employment authonty, is the NS. The Norfolk
Southern-Control case confers such authonity and status on NS. To conclude otherwise would
deny NS the requisite control authority to effect the transfer under the ICA, and the
corresponding ICA junsdictional considerations here. In another case, the RLA alone would
apply to changes here proposed if employer status was confined to N&W. Indeed. the entire
proceedings are premised on ICA junsdiction and NS-Congrol, both before the arbitration
panel and the Commission.

® See eg., *Switchman's Union® Trilogy, Swiichman’s Union v. Board, 320 U.S. 297
(1943); Gen Committee v. M.-K.-T. R Co., 320 U.S. 323 (1943); Gen. Commuaee v. Sou Pac.
Co., 320 US. 338 (1943).

"7 See Burlington Northern, Inc. v. Am. Ry. Super. Assn, 503 F2d 58 (Tth Cir. 1974) CJ.
Norfolk & Western R Co. v. Nemizz, 404 U.S. 37 (1971); Lanamer v. BN, Inc., 501 F.2d 593
(9th Cir 1974) and Miller v. Misso:ri Pac. Ry. Co., 312 F. Supp. 170 (W.D. LA 1974).
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so dubious. Indeed, such rights and status are generally presumed to
continue until the contrary is shown.'

The arbitration panel was in error in finding that “this (transfer) does
not change the rights of individual employees."” Such rights have surely
been changed, both individually and collectively, despite their establishment
and protection under the RLA.

The panel was simply wrong whea it asserted “what is lost by the
transfer is the incumbency status of the ATDA, a status arrived at through
recognition, not through election.” Not only does this statement seemingly
confuse the status of recognition with the process by which employees select
their representative, it is clear that the legally protected status of
recognition of an employee representative is the same whether achieved
through voluntary recognition by an employer or as a mandatory result of
an clection process. The panel’s attempted distinction is not only contrary
to law,” it is the contrary to fact.?

The pancl, likewise, erred when concluded 1'.at “the protection
afforded by New York Dock are to individual employees, not their collective
bargaining representatives.*” First, as mentioned previously, the rights at
issue are those of the employee, individually, and collectively, flowing from
and protected by statute. The essence of representation and recogrition
is the right of individual employees to act collectively through a freely
sclected representative. It is that employee right ATDA is here asserting
as the employees’ representative, and for which ATDA has an affirmative
obligation and duty to do s0.* The panel’s position suggests that employees
themselves, rather than their representative are somehow the proper and
necessary parties to here claim representation and recognition rights. This
position I find wholly untenable.

Without doubt, no tribunal established under the ICA may claim
authority to terminate representation rights. The arbitration panel expressly
acknowledges its jurisdictional limitations,® but nonetheless proceeds to

: See Dooley v. Lehigh Valley R Co., 21 A.24 334 (NJ eg. 1941).
Award, at 15.

® 4.

B See Assn. of Flight Auendanss, et al, and TWA, NM.B. No. 63 (1987); also Akron,
Canion & Y. R Co. v. IBEW, 237 F. Supp. 343 (N.D. IL 1964).

2 N&W's recognition of ATDA was initially voluntary, and later was required by the
National Rail Adjustment Board in Award No. 16556 (1968).

B Award, at 15. .

¥ The duty of fair represctation is an evoluti product of federal common law
with swatutory origins. See eg. 45 USC. § m(m;.smuv.mm&mm
Railroad, 323 US. 192 (1944).

B Award, at 15.
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effectively terminate those rights. On appeal, the majority of the
Commission also acknowledges that the ICA cannot and does not pre-empt
RLA representation rights, yet in its affirmation, exercises its authority to
approve termination of RLA rights.

In my view, this case should be remanded to the arbitration panel for
purposes of accommodating RLA representation rights and/or seeking
views of NMB regarding construction of such rights in instances of transfer
within a commonly controlled, merged rail system.® The latter course may
be particularly helpful since this admittedly is a case of first impression, and
the NMB has long been recognized as being vest=d with exclusive authority
over representation issues.

It is ordered.

1. The decision and award in Norfolk and Westem Railway Company,
Southem Railway Company, and American Train Dispatchers Association is
affirmed.

2. This decision is effective on June 10, 1988.

By the Commission, Chairman Gradison, Vice Chairman Andre,
Commissioners Sterrett, Simmons, and Lamboley. Commissioner Lamboley
dissented with a separate expression.

% See comment on *employer” status of NS as guccessor employer in context of merger.
(Footnote 4) Obviously, an ICA control case does not bind the NMB 1n determining
employer status for purposes of the RLA.

2" ¢f Southern Ry. Co. v. Combs., 484 74 145 (6th Cir. 1973), suspension of
proceedings and referral to NMB under doctrine of “primary junsdiction.’

41CC2d




‘OMMISSION REPORTS

X

! Regulations is tmended as foliows

read as foliows
11145

.
st sentence of psragriph (a) 1o read ag
service

be the Commission ¢ Ethicy Counselor

CSX CORP.-CONTROL~CHESSIE AND SEABOARD C. L |

FINANCE DOCKET NO. 28905 (Sub-No. 22)

CSX CORPORATION-CONTROL~-CHESS'Z SYSTEM, INC.'
AND SEABOARD COAST LINE INDUSTRIES, INC.

Decided May 21, 1990

On remand from couri . aision, Commission established guidelines under 49 US.C. § 11347
for application of Commission-impased labor protective conditions to collective
bargaining agreements in connection with the cartying out of approved mergers and
consolidations. Commission authonzed by 49 U.S.C. § 11341(a) 10 exempt approved
transactions from Railway Labor Act procedures. Arbitration awards vacated.
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not trigger the procedures of the Railway Labor Act (RLA), and approved
an implementing agreement that permitted the railroad to move employees
and work without resort to RLA procedures.’ The Commission relied on
its authority to regulate the effect on labor of railroad consolidations given
in § 11347 of the Interstate Commerce Act ?YCA) ard the labor protective
conditions adopted thercunder i the provision for binding
arbitration) as well as the provisions of § 11341(5 exempting railroads
carrying out an approved consolidation *from all other laws.*

The unions appealed The Cammen court concluded that the
Commission bad no authority to modify contracts (or CBAs) under
§ 11341(a). The court did not, however, rule on the Commission's
argument based on the labor protective conditions required by § 11347,
finding that argument insufficiently articulated on appeal. The court also
declined to rule on the eﬂ:ct of § 11341(a) on the RLA, or tbclg;lﬁons’
argument that Congress had specifically preserved CBA rights in .

o In our September 20, 1989 order reopening these proceedings, we
announced “our intention to conduct a compreb-nsive examination of our
authority under 49 US.C. §§ 11341, 11343, and 11347, etc. and the labor
conditions we have customarily imposed in approving railroad
consolidations. We requested *further comment by the partics to these
proceedings as well as any other interested parties.® We also petitioned the
Carmen court for a rehearing of its decision, advising the court of the
reopening and requesting that the court refrain from ruling on the petition
untl the agency issued its decision on remand. On September 29, 1989,
the court issued an order stating that consideration of our petition “is
deferred pending release of the ICC's decision on remand.* The court also
amended its decision to remand only the *record,” thus retaining jurisdiction
over the case. Briefs by interested parties were filed and the Commission
held oral argument on January 4, 1990.

SUMMARY OF CONCLUSIONS

The vast majority of railroad employees work under contracts, or
collective bargaining agreeraents (CBAs), entered into between their union
and the railroad. These CBAs often provide that certain spedific work on
the railroad will be peformed by specific employees, or groups of
employees. When two separate railroads are autborized by the
Commission to merge or consolidate, it is usually anticipated that there will
be some integration ol the two work forces to permit more efficient
operation of the new zaterprise. This may require some modification of

! The CXX decisios was served June 23, 1988 and i reported at 4 LC.C2d 641. The
Norfolk Southern decision was served June 10, 1988 and is unreported.
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Congress intended that the WIPA or its essential features e imposed by
the Commission.

In fashioning the labor protective conditions required by the
Congressional directive in the 1940 Act, the Commissios followed the
WIJPA, adopting the precise language to a large extent. In the 1940-80
period, with few exceptions, labor and management employed the WIPA,
eithctoniumoruincorpomedingzrnteagreexpcnuormthn
agency’s conditions, as the procedural vehicle for resolution of employee
impact issues arising from consolidations and mergers, including issues
involving the modification of CBAs. Claims of RLA rights in connection
with ICC-approved mergers were rare and of very limited effect.

Thus the dual purposes of Congress were being carried out.
Mergers and consolidations of the nation’s railroads were being pr?osed.
approved and carried out, goals endorsed by Congress in 1920 and 1940.
Also, rail employees were being given a full opportunity to bargain over the
eﬂedsonthemof(hmhmdiom,wuﬂentmththc‘oakoﬂhe
Railway Labor Adt. The RLA wb:tr::nulpxnmmmemnﬂrmd
employees a meaningful ?pormmly to in collectively over the terms
of lt’heir employment this goal was not being undermined by the
procedures being followed during this period to resolve merger-related
impacts of employees. It is apparent that those involved in the process,
labor, management, arbitrators and the Commission were attempting to
accommodate the Interstate Commerce Act and the RLA and that these
efforts were generally successful. !

This essentially harmonious relationship between management and
labor when implementing ICC-approved mergers and consolidation
deteriorated in the 1980°s. One of the reasons for the change was the
adoption by the Commission of new labor protective conditions in 1979, as
required by the Railroad Revitalization and Regulatory Reform Act (4R
Act), Pub. L. No. 94-210, 90 Stat. 31 (1976). Included in the conditions (at
the direction of Congr:ss) was Section 2 prescrving ‘rates of pay, rules,
working conditions and all collective ing and other rights.” During
1981-83, scveral arbitrators found that this Section meant that absolutely no
changes could be made in CBAs without resort to RLA procedures. As we
have indicated, a ban on es in CBAs would prevent most mergers.
The pendulum, however, qui the other way,

In 1983, the Commission stated that our authority under § 11341(s)
was mﬁdcnttoovctﬁdeaﬂhwunemrytounyomnapproved
transaction, including RLA, and that CBAs conflicting with a transaction
must give way. Finance Docket No. 30,000 (Sub. No. 18), Denver and Rio
Grande Westem R Co.—Trackage Rights— Missouri Pacific R. Co. (not
printed), served October 25, 1983 (DRGW). In 1985, we again stated that
§ ll.::&a) overrode the RLA and CBAs if necessary to implement an
appr consolidation or merger. Finance Docket No. 30532, Maine

6 LC.C.24
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without resort to RLA procedures, so long as the changes are limited to
selection of forces® and “assignment of employees,” terms found in WIPA
and in our conditions. RLEA does not define the extent of these terms.

If the 1940-80 arbitrators felt themselves bound by these terms, they must
have defined them broadly en to includ~ contract changes involving the
movement of work (and probably er.ploye:s) as well as adjustments in
es s0 promincatly mentioned in the history
of the accommodation of RLA to consolidations following negotiation of

WIPA.

The record does not indicate the precise extent of the CBA
provisions that could be modified during that ﬁnod. or whether it was
consciously or unconsciously bounded by the * ion-assignment® rubric.
We hesitate to establish any rigid definition of CBA provisions that can be
modified, since it may defeat the purpose of the process—to eflectuate the
merger, and to compensate affected employees while making the minimal
encroachment on the employecs’ right to bargain collectively over their
terms of employment. It appears that arbitrators, management and labor
developed approaches in the 1940-80 period for resolution of the inevitable
conflicts with CBAs that permitted the ing out of the transaction while
maintaining labor peace. We trust that these partics will be able to call
upon their institutional memories to again resolve these matters consistently
and amicably, now that we have removed two major impediments to the

rocess.

v Although, in accordance with the opinion of th= Court of Appeals,
we do not here rely on § 11341 as a source of the authority to modify
CBAs, that provision does, in our view, furnish authority to foreclose resort
to RLA remedies for modification or enforcement of CBAs—an authority
that is no greater in the context of mergers and consolidations than our
authority to obviate the necessity of resort to RLA under our conditions
and § 11347, Its existence as so circumscribed reflects the consistzacy of the
overall statutory scheme for dealing with CBA modifications required to
implement Commission-approved mergers and consolidations.

Since the arbitrators in both reopened cases based their decisions
on pronouncements that the Carmen court found to be incorrect statements
of the law and that we modify in this decision, we are reversing and
vacating those arbitral decisions. We are remanding the proceedings to the
parties to continue the implementing process pursuant to Section 4 of the
l:flew York Dock eo:gitions thro! er negotiations or by ﬁiﬂaﬁon.
if necessary, to reach a new implementing agreement in accordance with
the standards set forth in this decisi
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L. Background

The background to the procees -z is described in our repo

Corp.—~Control-Chessie ang Seaboard( 1, 4 1.C.C2d 641,

and we will only set forth the essential - here. In 1980, the Co

approved the contro] by CSX Corpo f (1) the Chessie System, Inc,,
i 'y Company and the Baltimore

d Coast Line Industries, Inc,

parent of the Seaboar Coast Line Railroad (Scaboard). sy Corp.-

Control-Chessie ang Seaboard C . L, 363 1.CC. $2] (1980) (Csx

Control).

As required by § 11347 of the ICA, the agency imposed the

of labor protective conditions for consclidations, the New York

tions.” Section 4 of the New York Dock conditions rovides {or

resolution of em ployee impact disputes through negotiation, mdp mandatory,
binding arbitration if Degotiations fail,

At the time of the consolidation,  -ggje operated a heavy freight
car repair shop at Raceland, Kentucky, Seaboard operated 3 heavy
freight car repair shop at Waycross, G-.. iga.
management served notice under Section 4 of New
Brotherhood of Railway Carm
that it intended to close the W or employees and

1 be aceland. The
at the two shops.

Negotiations between the unions SX foundered, principally
because of a 1966 collective bargaining . at known as the *QOr

* This agreement Was entered into '8 the Commission’s 1963

approval of the formation of Secaboard th " merger of the Seaboard

ir Li ic Coast Li . Ompanics, The Orange

uTier would continye to

" before July 1, 1967) for

n NanortDoct—Cawnl-
New York Dock Ry, v, United
dix A
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the remainder of their working lives. Seaboard was given the right to
transfer work and employees throughout the consolidated Seaboard system.
CSX, at 644. The Brotherbood contended that the provisions of the Orange
Book prevented CSX from moving work or any covered employees from
Waycross (in former Seaboard territory) to Raceland (outside former

Seaboard territory).
2. The Arbitration Award.

Both the Brotherhood and CSX invoked arbitration under Section
4 of New York Dock to resolve the dispute. The Brotherhood later reversed
its position and argued to the three-man arbitration committee that it
lacked authority to impose an agreement implementing the pr
consolidation of the car repair shops. The Brotherhood contended that (1)
the shop consolidation was not contemplated in the CSX Control decision
and (2) CSX had to first exhaust the bargaining procedures of Section 6 of
the RLA.
The Committee found that it had jurisdiction to resolve the dispute
and then agreed with the union that the terms of the Orange Book forbad
the transfer of cither Orange Book-protected employees or their work
beyond former Scaboard ternitory. Nevertheless, the Committee found that
it was empowered to override terms of a CBA if they stand in the way of
an operational change that was *authorized or required by" the CSX Control
decision approving the 1980 merger.

The Brotherhood’s principal argument against this asserted power
was based on Section 2 of the New Yok Dock conditions which states, in
part, that “existing collective bargaiaing ments * ¢ * shall be
preserved.™ The union contended that Section 2 barred the arbitration
committee from changing contract rights, and asserted that such rights
could only be changed under the notice and bargaining procedures of the
RLA. CSX Arbitration Award, at 9-10. The Committee rejected these
arguments, basing its decision on the 1983 decision of the Commission in
DRGV. That case involved an alleged conflict between existing CBAs.
Ti.. Commission discussed its power under § 11341(a), which provides that
a carrier or person participating in a transaction approved under § 11343
et seq. ** * * is excimpt from the antitrust laws and from all other law * *
* as necessary 1o let tha. person carry out the transaction * * * .* The
Committee quoted the Commission’s interpretation in DRGW of the scope
of its authority under § 11341(a): *Our approval exempts such a transaction
from the requirements of all laws as necessary to permit the transaction to

¢ See Appeadix A for the full 1ext of Sections 2, 3 and 4 of the New York Dock conditions.
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ined to permit the movement of Orange Book-protected employees,
::im this wop:id ‘only slightly impair the transaction while preserving the
essence of the Orange Book * * * | The Committee found that
permitting the transfer of only non-Orange Book employees would not bar
the transaction. Award, 37. The Committee Questioned whether prior
merger protective agreements adopted under Section 11347 (such as the
Orange Book) might be *more inviolabie® than the usual CBA adopted
under the RLA. Award, 33-34. Finally, the Committee ruled that the
Waycross work and employees Spresumably non-Orange Book”) who were
transferred to Raccland would be placed under the CSX CBA since

‘[m]aintaining the work or employees under the [Seaboard] worki
3[g-e],cment would, for all practical purposes, block the transaction.* Awﬁ
38

3. The Commission Decision.
Both parties appealed to the Commission. The agency agreed that

the Committee was *cmpowered to override collective bargm'mng. rights,
such as those in the Orange Book, and RLA rights in formulating the
implementing agreement.” CSX, at 649, The Commission quoted from the
Award (at 34), “the ICC bas emphasized that s transaction hurdles all legal
obstacles preventin; implementation,® and then stated, “This is a correct
siztement of our position * * * */d. The Commission affirmed the transfer
of work, but rejected the Committee’s refusal to permit the transfer of
Orange Book employees to Raceland. The agency reasoned that if, as the
Committee had found, the Orange Book prohibits such a transfer of
employees, then to enforce the Orange Book in this setting would *serve[]
as an impediment to implementation of a transaction authorized by the

Commission." CSX, at 650. After discarding the Committee’s “slight

* The Cunmittee expressed its desire to harmonize or sccommodate conflicting statutes
and policies(Award, 33):

[T)be § 11341(a)) exemption is ounly triggered when necessary. The ICC bas pever indicated
Mtnnppmdmmnmnnbeuﬁuzeduamun menmmm;ormum;
existing collective bargaining agreements. To the extent that wrms of collective bargaining
Sgreements and “Jllective bargaining nghts do not thwart or substantislly impede the
approved transac . .n, those agreements

61LC.C2u4
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2 The Arbitration Award,

The Arbitration i
of the disputed issues. In an opini
the committee concluded at

ovision of & collective

lementation oi the ICC-a :
;lz.)pthe transfer of gom ion was part of the control transaction
approved by the ICC; and (3) because application of the N&W CBA to the
Southern Ceater would Apparcntly impede the transfer, transferred
employees could not retain their ri under that CBA.

working conditions, or fepreseatstion
Referee Harris then quoted at length from the Commission's decision in
Maine Central!

o Wevmnppfymmoﬂ'sqmﬁon,AM 12-13)

mmtht[wndmmwnmhmu

t0 supersede the mechanism for resolving disputes associsted with
up&ﬁqhﬂmh@mﬂqﬁ“hmmmmnm
On spproved traasactions.® i c s " g

61.C.c




T28 INTERSTATE COMMERCE JMI1SS ON PEPORTS

Following the quotation frc.  aine Central, Referee Harris
continued his analysis:

wuuvemnyhav:bunthcmpr'mw\bclcc mmmM-mc@unluu.hhcu
that the ICC believes that its order mpersedes the .auway Labor Act protection. While it &id
pot sate specifically that the inconsistencics between Sections 2 and 4 of (the) New York Dock
conditions are 1o be resolved ip favor of Section 4, that conclusion is inescapable. Purthermore,
as & creature of the JCC, this panel is bound 10 the ICC view.

3, The Commission Decision.

The Commission affirmed t°° Committee, Commissioner
Lamboley dissenting (Decision, 8-12). T - agency explained that *[i)t has
long been the Commission’s view th. private collective bargaining
eements and RLA rovisions must ave Wway to the Commission-
mandated procedures oF section 4 when Carties are unable to agree on-
anges in working con i to implement 8 transaction
Commission® (& : dingly, the Commission
de**that*’® ‘thccompnlsory,bin'
section 4 of New York Dock, 100
preced asserted independently or based
on existi * citing Maine Central (id. at 8).
Moreover, deemed to be part of the
merger appr i v mmunized from conflicting
laws by § 11341(2)° (id.). 1S ppropriate the
decision to override the C ewi

record, the Commissicn noted that *(i)mposition

ould jeopardiz< the transaction

¢ inconsisient with the carriers’ up

distribution function” (id al 9).
ed the award as properly finding that the
rcprescnlatjonal status of the union in Atlanta was a matter for the .
National Mediation Board (id. at 5-6). .

THE COURT OF APPEALS DECISION

The court of appeals considered the two cascs together and
reversed and remanded to the agency. The court held that § 11341(:1)3:;
its terme Joes not authorize the Commission to relicve a party toa§l :
transaction of CBA provisions that impede implementation of the
transaction, finding that the Commission’s contrary view had *no support
in the statute” (Carmen, 7). The court saw po reference to
scontracts’ or "CBAs’ an cad the phrase ‘other law" in
§ 11341(a) to include "1l legal obstacles® (i lem.). The court di
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(Carmen, at 568-70) the legislative history of the Commission’s exemptive
power. This power was added to the Interstatc Commerce Act in 1920 n
connection with the return of the nation’s railroads to private ownership
from federal control. In the court’s view, * * * * Congress focused nearly
cxclusively * * ° on specific types of law it intended to eliminate--a'l of
whick were positive enactments, not common law rules of liability, as ov 2
contract® (Carmen, at 570).

The court next “decline[d] to address the (uestion® (Carmen, at
570-71) whether § 11341(a) may operate to override provisions of the RLA,
choosing instead to remand that issue to the Commission. The court
asserted that the Commission’s present position with respect to the RLA
*depart[s] from its earlier precedent * (Carmen, at 572), and it thersfore
directed the agency on remand cither to *provide an explanation for its new
position on that issue, or adhere to its prior position® (Carmen, at 573).

The court *decline[d) to address either the ICC's theory that the
labor protective condi‘ions required by § 11347 are exclusive, or its relat=d
assertion * * * that section 4 of New York Dock conditions gives the
arbitrator the "absolute right’ to effectuate the transfer of employees, and
to override any contrary provisions of a CBA® (idem.). In the court’s view,
the Commission had not adequately raised those claims in its court of
appeals bricf. “In any event,* the court concluded (Carmen, at 574), it is
“Dest for the ICC, if it has not abandoned it: § 11347 and section 4
rationales altogether, to reconsider them in the first instance in light of" the
intervening decision in Pittsburgh & Lake Erie R v. RLEA, 109 S. Cx. 2584
(1989). Since it held the ICC bad no power to override CBAs under §
11341(a), the court found it unnecessary to *address either the Union's
argument that to do so would be unconstitutional or their claim that, in
amendments to the [Interstate Commerce] Act in 1976, Congress
specifically preserved employees’ contractual rights.* J/dem.

As previously discussed, we reopened these procccd.inf by our
order served September 20, 1989, sought rehearing by the court o appeals,
but requested the court to refrain from ruling on our petition until we had
completed our review on reo ning. The court remanded the proceedings
to the Commission and mlcf:hat it would defer acting on our petition for
rehearing until we issued our decision on remand.

In our September 20 order, we requested that the parties and other
interested persons file comments. Comments were received from CSX
Corporation, Norfolk Southern Corporation, Union Pacific Railroad
Company, The Atchison, Topeka and Santa Fe Railway Company,
Consolidated Rail Corporation, National Railway Labor Conference,
Railway Labor Executives’ Association. The foregoing parties, with the
exception of the Santa Fe, participated in the oral argument held before the
full ission on January 4, 1990,
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A. The Transpontation Act of 20

The nation’s railroads were Da.. ualized during World War L See
Carmen, at 568. Wh pari ‘cturn the railroads (o private
ownership, Congress unue the process of consolidation -~
begun under federal ownership. In the Transportation Agt of 1920, the
Commission was directed lo prepare and adopt a master plan for
nationwide consolidations. Consoligt.i’on.s were 1o be voluntary but would

if in harmony with the master plan. Jdem. Schwabache

The 920 Act also gave the Commission its exemplive power now
set forth in § 11341(a). Carmen, at 568-70. Finally, the 1920 Act contained,
as described in Carmen, at 572, ‘comprehersive provisions ® * ¢

‘that were ® * o

B. The Rait say Labor Act

In the Railway Labor Ad of 1920, 45 US.C. § 151 et seq.,
Congress imposed for the first time legally enforceable obl; tions on rajl
carriers to bargain collectively. The 1926 procedures
for the handli and resolution of labor ere divided

j i i » the Supreme Court
andard for differentiati
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*out of grievances or out of the interpretation or application of agreements
concerning rates of pay, rules or working conditions.” _RLA, Section 2
Sixth. In 1926, minor disputes were initially sent to *adjustment® boards,
but ended up oo the same voluntary path as wajor disputes. See Trainmen
v. Chicago R. & I. R Co., 353 US. 30, 35 (1957). The weaknesses of this
system to the 1934 revisions in the procedures for minor disputes
discussed below. _
In the landmark case, Southemn Ry. Co.~Control-Central of Georgia
Ry. Co., 331 1.C.C. 151, 154 (1967)(footnote omitted), we stated:

The enactment in 1926 of the Railway Labor Act * * * provided basic
protection to railroad employees in cases where the carriers did not attempt
to consolidate, merge, or pool their separate railroad facilities or any of
their operations or services. However, no proteciion was provided for
employees adversely affected by railroad consolidations. :

The first stamtor‘ygrovision which specifically required protection
for employees adversely afiected by railroad consolidations was contained
in the Emergency Railroad Transportation Act of 1933.

C. The Emergency Railroad Transportation Act of 1933.

The 1933 Act created a Federal Coordinator of Transportation
w'th sweeping authority to issue orders that would require carriers to
cou dinate their services. The Act sought to protect affected railroad
em:ioyees by mandating a “job freeze® so as to guarantee the continued
employment of the entire labor force of the railroads involved. The
Emergency Act was initially enacted for a one year period, but was
extended for two additional years into 1936. The Act was allowed to
expire once the Washington Job Protection Agreement was in place, as
described below. We noted in Southen that the Act required a carrier to
notify employees of a contemplated coordination and to give empioyee
representatives a reasonable opportunity to present their views of the
action. “These requircments are, in essence, consist of sections 4 and
S of the [WJPA)." Southen, at 155. Before turning to the WIPA, we will
bricfly treat another precursor and an arguably influential factor on that

Agrcement.
D. The 1934 Amendments to the RLA.

oo At s
Due to the lack of any mechanism in the 1926 Railway Labor Act
requiring resolution of minor disputes, thousands of such cases had piled
up before boards of adjustmeat. The solution sdopted by Congress in 1934
was mandatory, binding arbitration of minor disputes. Crucial to the

6LC.C. 24
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resolution was labor’s concession of their right to - rike over these disputes

in favor of the procedures of a National Railroac djustment Board. See

statement of ICC Commissioner Joseph P. Eastr -, Federal Coordinatny

of Transportation, "principal draftsman of the bill quoted in Trainmen, g
37-39.

Under the 1934 Act, cither party can submit the dispute to the

Board and the award is *final and binding upon both parties.” /4 g M.

i ispuce is first referred 1o the National Railroad Adjustment

ivision i an equal oumber of labor and

ot is reached, a referee* sits as

¢c on a referee, the National Mediation

ys within which to appoint 3

3 First (I). These proceduses were

E. The Washington Job Protection Agreement of 1936,

The Emergency Act was set 1o expire in 1936 The consolidations & &
that Congress desired were pot materializang, in large measure dye to the
potential cost of the *jcb frecze® provision of that Act. Conlflicting

legislation backed by labor and the railroads was stallcd o Congress. See
Southem, 331 1.C.C. at 155, Federal Coordinator Eastraan called on the
parties to negotiate a solution to the impasse, Finally, in March, 1936,
President Roosevelt appealed to management and labor to negotiate a
solution.

In May, 1936, representatives of approximately 85% of the railroad
mileage in the country agreed with 20 of the 21 national labor organizations
representing railroad workers to the Washington
Job Protection Agreement of 1936. That agreement was described in New
York Dock Ry. v. United States, 609 F.24 83, 86 (2d C: 1979) as:

a form of job secunty arrangement that provided bargaining and co- ©nsation protection to
employees but left employers free to alter the size of their work fore  That agreement * * ¢ -
gcoenlly is conceded to be the blueprint for all subsequent job prv -ction srrangements.

consolidate, merge or
facilities or any of the Opcrations previously performed by them through

Such. scparate faciliies’ Section 2(a), I provided that employees .

ed or displaced as a result of suck coordination would be entitled to

a monthly allowance (Sections 6, 7), or a lump sum payment (Section 9), ... .
i €xpenses (Section 10) and ~ -

and certain other benefits, including moﬁnf
o

reimbursement for losses from the sale of homes (Section 11). " The
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sprotective period® for an aflected employee--during which he could not be
laced in a worse position with respect to comﬁ:s.aﬁon and working
zpndiﬁons than he was in prior to the tme of coordination - was up to five
years from the date of coordination, ie., the date the employee is first
sdversely affected as a result of the coordination (Sections 6,2).
WIJPA had significant provisions for notice and negotiation,
characterized by one court as heart of the WIPA.® Railway Labor
Executives’ Ass'n v. United States, 675 F.2d 1248, 1250 (D.C. Cis. 1982).
That court described these provisions (idem. ):

The beart of the WIPA was sections 4 and S, which required the carriers to give advance
potice to all employees at least ninety days prior to the proposed coordination, and which
provided that no coordination could be effective until the carrier and its empioyees bad
reached an implementing agreement providing for empiloyee selection snd assignment.

Section 5 provided for mandatory, binding arbitration of disputes *in

accordance with Section 13.° Section 13 duplicates the procedure
established for minor disputes in the 1934 amendments to RLA.

Thus, labor and management were able to accomplish through the
WJPA what they were sccking in legisiation. As we described the efforts
leading up to WJPA in Southemn, at 155:

Employee representatives continued to press for more complete and permanent employme at
protection, and carricr representatives sought more convenient means than wrse then
svailable for placing into cffect planned consolidstions.

The trade-off was an exchange of substantial monet.ry and other benefits
to employees for management's enbanced ability to make changes required
by consolidations or “coordinations.” A major acpect of that new freedom
involved the RLA and its applicaiion 1o such changes.

As Referee Merton C. Bernstein explained generally in Southern
Railway System and American Railway Supervisors Association, WIPA
Docket No. 141 (1966)(at 230)":

Toe interplay of the Washington Agreement and the Railway Labor Act must be
understood. The Agrecment was designed to facilitate mergers, consolidations, and the like
but on stated conditions (notice, implementing agreements, benefits to thase adversely

¥ This decision was furnisbed by RLE'A and the National Railway Labor Conference.
We will use the numbering in the RLEA ve:sion. These awards are appareatly oot kept in
& centralized location or in & standard form, We will identify the party furnishing the
decisions to simplify research.
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affected) The Railway Labor Act prevents ¢; AMEr or un ons from making unilatery)
changes in those agreed provisions * * * | Her €D & MErger etc s undertaken * * ¢ ths
Agreement binds the union to permut the jc nbinstions required by the merger and
requires the camners wvolved to follow its pre =% end accord its benefits.

Earlier in the decision, Refe erastein focused on the specific
probiem of the conflict of CBAs with _uanges proposed in consolidations
(at 2u8, emphasis supplied):

[T)n the raiiroad industry the recognition and scope provisions of rules agreements
commonly are regarded as defining junsdictior and Job “ownership® which prohibit the
transfer of work from employees under one ment to employees - even 1n the same craft
- under another rules G » combining the work of empioyees of two
camerns or shifting work from employees of ors carner to those of another, the most
common mcans of effectuating coordinations, co. 4 not be accomplished without Incurnng
penalty payments to those employees who lost th- work. As the savings to be achieved by
reduaing employment by the combination and rats. nalzation of work of two or more carmnery
4 & major purpose of railroed mergerns and scquusitions, @ means 0 overcome the barrier
Imposed by the rules agreements was necessary.

1936(idem.)

The referee went on to describe the resolution achieved lr‘

I'he Washington Agreement serves tha: purpose [o!overmmmg the rules barmer] - it permity
such combinations and transfers of wory under speaified conditions - Including notices of
intended coordination, negotiated implkementing UTangsments, guarantees for employees
whose earming or employment are adversely affected and other benefis '

Finally, Referee Bernstein referred 1o the WIPA as the *key” that
unlocks the RLA's prohibitions on contract changes--a theme echoed by
RLEA in this proceeding and endorsed by this Commission in the Southem

pronouncements
Docket No. 10
[If agreement cannot be
Committee which hag in
2 New Yort, Qucago -
Docket No. 119 (196S)(at 2
173): *[T)be Washington \ <e
of employee protection nabied to put into effet =
Mo a deadiock Situation, this 7
Commuttee can wnite an Agreement for the parties * i
1

o
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decision. He stated (id. at 231) (empbzsis added): “The [WJIPA] is »
voluntary national collective bargaining agreement which stems from the
iar nature of railroad rules agreements—it is the key which unlocks the
preventing transfer and consolidation of work." .

s During the January 4, 1990 oral argument in this pr .
counsel for RLEA described Sections 4 and S of WIPA (the notice and
pegoliation provisions) as permitting ‘the sclection of forces and the
assignment of employees without the necessity of the service of Section 6
potices under the Railway Labor Act. That, as one of the arbitrators
mentioned and I bave ated in these materials, that was the key that
unlocked the Railway Labor Act.® Transcript at S, emphasis added

In our 1967 Southem opinion, we responded to the Supreme
Court’s direction in Railway Labor Assn. v. US., 379 US. 199 (1964) to
clarify our intentions as to including the substance of Sections 4 and 5 of
WJIPA in our labor conditions. We concluded that such protections were
to be included when mergers or consolidations were involved. We
analyzed the interplay between the WJPA, RLA and our consolidation
proceedings in much the same manner as Referee Bernstein,. We noted
that, in the consolidation under consideration (the acquisition by Southern
Railway Company of the control of Central of Georgia Railway Company),
it was pro that work and employees would be transferred from the
Central of Georgia to the Southern. We continued (Southem, at 165):
‘However, applicants omitted any explanation of bow the prohibition
against umrerring work from one railroad to another, contained in the
collective bargaining agreements, would be avoided in the absence of a
contract which would permit such work to be transferred.’

We then described how the WIPA permitted consolidations to be
accomplished, while accommodating the dictates of the Railway Labor Act
(idem., empbhasis supplied):

[T)l"'wrtmwbcmndcmdlmCzntnlo(Geor;inolthoulhcm.itmldbc
pecessary for the rilroads t first secure & modification of such probibitions [in the CBAs)
by pursuing the procedures provided in ‘be agreement or by obiaining superseding contrace
which would permit such transferring ¢ / work 10 ocowr.

The Washingion Agree=.cns s such a superseding contracs. It provides the means
!mutifyin;thcnquinmﬂhubeanknnwloﬂwtbepmﬁoudmm
bargaining agreements 1.nd section 6 of the Railway Labor Act in transferring work from one

® RLEA filed an *Onrtline of Oral Argument.® The following paragraph appears st 3:
- To accomplish that purpose [of WJPA), the pegotiators drahed sections 4 and § of WIPA

to permit the “selection of foives® end *assignment of employees® without necessit;  Section
6 potices under RLA. ’

61C.C24
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camer to another. In instances where, as | be facilities or services of two Oor more
rulroads are o be coordinated, the Washing TEECMED! permits work Lo be transferred
from one railroad to another, but only after ™wice of & 90-day notice, as provided by
sccion 4 of that agreement, and the negotato “2 umplementing agreement in accordance
with section S thereof

If the railroads complied with Sections 4 and § of WIPA, they
would be able to carry out *job abolishment, the dismissals. furloughs, and
work recassignments but on bases neg  ated by the parties.* Southem, at
166. In that case, “the basic and subs 've rights of all of the employess
involved would be adequately prote  .* Jdem We concluded our
discussion by pointing out that, witho. something comparable to WJPA
permitting modification of CBAs, *sect. n 6 of [the RLA] would seriously
umpede mergers.* Southem, at 171.

Following the establishment of -e WIPA, the Commission began
imposing employee protective condit s that Commissioner Eastman
described as “substantially the same® as . .se in WIPA. Chicago, R1. & G,
Ry. Co. Trustees Lease, 230 1.C.C. 181. 187-8v (1938), 233 I.C.C. 21, 27
(1939).° Despite the absence of specific siztutory authority for this action,
the Supreme Court upheld the Commission’s imposition of conditions ag
falling within the *public interest* “tandar s for approval of mergers, Uni(ea‘
States v. Lowden, 308 U S 225, 232 (1939). The Court recognized that the
WJIPA-like proteciions were appropriats to compensate for the inevitable
adverse effects from coordinating transactions, including the loss of
contractual seniority rights (/d. at 233):

Not only must unification result in wholesale dismussals and extensrve transfers, but in the
loss of senionty nghts which, by common practice of the rulroads are restncted in theyr
Operation to those members of groups who are emnioyed at speaified points or dvisions.

F. The Transponation Ac: of 1940,

We have described above the mandate (o the Commission in the
to prepare a master

Unfortunately,
93 (1948), *

Y The Commussion described these conditions as ‘almost idenucal o those :onuu:ed; g
0 [WIPA® m Sowthern. supra, at 1
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of the good, and waiting for the perfect official plan was defeating or
postponing less ambitious but more attainable voluntary im rovements.”
It was apparent by 1940 that the ambitious plan was not worrmg, G

Accordingly, in the Transportation Act of 1940, the Commission
was relicved of its responsibility to plan unifications. “Instead, it authorized
approval by the Commission of carrier-initiated, voluntary plans of merger
or consolidation if, subject to such terms, conditions and modifications as
the Commission might prescribe, the proposed transaction met with certain
tests of public interest, justice and reasonableness * * * * Jdem. _

Despite this change in tactics, the goal of Congress continued to
be the facili:ation of mergers and consolidations in the national rail system.
*In short, the result of the [1940] Act was a change in the means, while the
end remained the same.” County of Marin v. United States, 356 U S. 412, 417
(1958)(emphast in original). The Court continued (/d. at 417-18, footnote
omitted): “The very language of the amended 'unification section’ expresses
clearly the desire of Congress that the industry proceed toward an
integrated national transportation system through substantial corporate
simplification.’

The 1940 Act also contained the first statutory provision specifically
requiring the protection of employees affected by consolidations of railroad
facilitics. See, generally, Southern, at 156-58; Ruilway Labor Assn. v. U. S.
339 U.S. 142, 145-50 (1950). Under the first sentence of a new -ection
5(2)(f), the Commission was to require, as a condition of its approval of a
merger or consolidation, *a fair and equitable arrangement to protect the
interests of the railroad employees affected.* The second sentence required
that conditions be included assuring that, during a period of four years,
affected c:aployees will not be *in a worse condition with respect to their
employment.® The third sentence provided, ‘Notwithstanding any other
provisions of this Act, an agreement raining to the protection of the
interests of said employees may hcrcaz:r be entered into by any carrier

**®andthe*°** rerrmnuﬁm ofits * * * employees.”

The genesis of these provisions lay in the 1938 appointment by
President Roosevelt of a *Committee of Six,* composed of an equal number
of rail management and labor representatives. Both labor and manageme=nt
supported a principal recommendation of the Committee thai the
Commission require, *as a prerequisite of * * * its .?pronl. s fair and
cquitable arrangement to protect the interests of [affected) employees.*
RLEA, at 149. When expressing his support to Congress for the inclusion
of this requirement in the proposed legislation, George M. Harrison, a
member of the Committee of Six and President of RLEA, testified that the
protection was orly needed for those cmployces not protected by the
WIPA. He belicved that no legislative protection would have been
necessary if all railroads had signed WIPA. See Southemn, at 152,
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