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NORFOLK AND WESTERN RAILWAY COMPANY, et al., Petitioners

v
AMERICAN TRAIN DISPATCHERS' ASSOCIATION et al. (No. 89-1027)

CSX TRANSPORTATION, INC,, Petitioner
v
BROTHERHOOD OF RAILWAY CARMEN et al. (No. £-1028)

499 US 117,113 L Ed 24 95, 111 S Ct 1156
[Nos. 89-1027 and 89-1028]
Argued December 3, 1990. Decided March 13, 1991

Decision: 49 USCS § 11341(a) held to exempt rail carriers from obligations
under collective bargaining agreements as necessary to effect consolida-
tions approved by Interstate Commerce Commission

SUMMARY

These two, consolidated cases presentesd the question whether 49 USCS
§ 11341(a)—which provides that, where the Interstate Commerce Commis-
sion (ICC) has approved a rail carrier consolidation, & carrier in the
consolidation "is exempt from the antitrust laws and from all other law,
including State and municipal law, us necessary to let [the carrier] carry out
the transaction”—exempts a carrier in an approved consolidation frem legal
obligations arising under a collective bargaining agreement. In one case,
‘ollowing approval by the ICC of the consolidation of two rail carriers, the
newly consolidated carriers had proposed for reasons of efficiency to transfer
certain employ=es of one carrier to another city. The labor union represent-
ing the affected employees contended that (1) the carriers’ proposal involved
a change in the collective bargainin;; agreemeait between the carrier and its
employees that was subject to mandatory bargaining under the Railway
Labor Act (RLA) (45 USCS §§ 151 et seq.); and (2) the carriers were required
to preserve the affected employees’ rights under the collective bargaining
agreement and their right to union representation under the RLA. After
negotiations failed to resolve these issues, arbitration was sought pursuant

Briefs of Counsel, p 747, infra.
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to conditions imposed by the ICC generally upon rail carrier mergers to
protect the interests of carrier empioyees. The arbitration committee ruled
in the carriers’ favor, stating that the proposed transfer of employees was
an incident of the ICC-approved merger and that the provisions of the
collective bargaining agreement and the RLA could be abrogated as neces-
sary to implement the merger. On appeal, the ICC affirmed the ruling of the
arbitration committee, stating that because the employee transfer was
incident to the approved merger, it was by virtue of § 11341(a) not subject to
conflicting laws. In the second case, a carrier formed by an ICC-approved
consolidation proposed to close a repair shop and transafer the shop’s
employees to a similar shop at a different location. The union representing
the employees contended that this proposal ~ontravened its collective bar-
gaining agreement. An arbitration committee ruled that (1) the collective
bargaining agreement could be superseded to the extent that it impeded an
operational change authorized or required by the ICC's approval of the
consolidation; and (2) the repair work at the shop the carrier proposed to
close could Le transferred, because such a transfer was necessary to the
original consolidation; but (3) employees protected against transfer by the
collective bargaining agreement could not be transferred. On appeal, the
ICC affirmed the ruling regarding the transfer of work, and revers:d the
ruling regarding the transfer of employees, stating that preventing the
transfer of employees would effectively prevent implementation of the
consolidation (4 ICC2d 641). On appeal of both cases, t.» United States
Court of Appeals for the District of Columbia Circuit, considering the cases
together, reversed and remanded the cases to the ICC, holding that
§ 11341(a) does not authorize the ICC to relieve a party of obligations under
a collective bargaining agreement, which obligations impede implementa-
tion of an approved consolidation (279 App DC 239, 880 F2d 562;.

On certiorari, the United States Supreme Court reversed and remanded
for further proceedings. In an opinion by Kenngoy, J., joined by Rexnquiet,
Ch.J., and WHrTE, BLACKMUN, O’CONNOR, ScALIA, and SouTszs, JJ., it was
held that §11341(a) exempts a carrier in an ICC-approved consolidation
from any legal obligations imposed by a collective bargaining agreement to
the extent necessary to carry out the consolidation, because (1) the language
of § 11341(a), exempting carriers from “\ne antitrust laws and all other law,
including State and municipal law,” is clear, broad, and unqualified, and
includes the Railway Labor Act, which gives legal and binding effect to
collective bargnining agreements between rail carriers and their employees;
(2) this interpretation of § 11341(a} makes sense of the consolidation provi-
sions of the Interstate Commerce Act, which were designed to promote
economy and ~fficiency in interstate transportation by the removal of the
burdens of excessive expenditure; and (3) this interpretation of § 11341(a)
will not lead to bizarre results, inasmuch as the immunity provision does
not exempt carriers from ill law, but rather from all law as necessary to
carry out an approved transaction.

STEVENS, J., joined by MARsHALL, J., dissented, expressing the view that

the exemption in § 11341(a) does not include obligations imposed by private
contracts.
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Act, which gives legal and binding
effect to collective bargaining agree-
ments between rail carriers and
their employees; (2) the principle of
ejusdem generis—which states that
when a general term follows a spe-
cific one, the general term should be
understood as a reference to subjects
akin to the one with specific enumer-
ation, but which does not control
when the whole context dictates a
different conclusion—does not re-
quire a different result, inasmuch as
(a) because repeals of the antitrust
laws by implication from a regula-
tory statute are strongly disfavored,
Congress may have determined that
it should make a clear and separate
statement to include antitrust laws
thin the gencral exemption of
.1341(z), (b) the o herwise general
<rm "“all other law” includes, but is
not limited to, “State and municipal
law,” showing that “all other law”
refers to more than laws reiated to
antitrust, and (c) the fact that “all
other law” entails more than “the
antitrust laws,” but is not limited to
“State and municipal law,” rein-
forces the conclusion, inherent in
the word “all,” that the phrase “all
other law” includes federal law
other than the antitrust laws; (3)
this conclusion is supported by prior
case law in which the United States
Supreme Court, construing a statute
which was the iinmediate precursor
of § 11341(a) and which was substan-
tially identical to it, held that the
contract rights under state law of
minority shareholders—~who con-
tended that the terms of an ICC-ap-
proved merger diminished the value
of their shares as guaranteed by the
corporate charter—did not survive
the merger agreement found by the
ICC to be in the public interest; (4)
this interpretation «{ §11341(a)
makes sense of ° ~nnsolidation

Appea! § 1662 — mootness — in-
terpretation of statute — al-
ternative basis for decision
on remand

2a, 2b. On certiorari from a judg-
ment of a United States Court of

Appeals which (1) held that 42 USCS

§ 11341(a)—which provides that,

where the Interstate Commerce

Commission (ICC) has approved a

rail carrier consolidation, a carrier

in the consolidation “is exempt from
the antitrust laws and from all other
law, including State and municipei
law, .s necessary to let [the carrier]
carry out the transaction”—does not
exempt a rail carrie. in an approved
consolidation from obligations im-
posed by a collective bargaining
agreement; (2) reversed rulings by
the ICC in two cases stating that
under §11341(a), carriers in ap-
proved consolidations who proposed
to implement the consolidations by
taking measures which allegedly vio-
lated collective bargaining agree-
merts, were not obligated to honor
the collective bargaining agreements
or to engage in procedures mandated
by the Railway Labor Act (RLA) (45
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USCS 8§ 161 et s2q.) for the resolu-
tion of labor disputes; and (3) re-
manded the cases for consideration
by the ICC (a) whether § 13341(a)
could operate to override provisions
of the RLA, and (b) whether, under
“]abor-protective” conditions promul-
gated by the ICC pursuant to 49
USCS §11847 and applying to rail
carrier consolidations, an arbitration
committee hearing a labor dispute
arising from an approved railroad
merger may override provisions of a
collective bargaining agreement, the
United States Supreme Court—
where the ICC, on remand from the
United States Court of Appeals, has
(1) adhered to the Court of Appeals’
ruling that § 11341(a) does not au-
thorize it to override provisions of a
collective bargaining agreement; (2)
ruled that § 11341(a) authorizes it to
foreclose resort to RLA remedies for
modification and enforcement of coi-
lective bargaining agreements, at
least to the extent of its authority
under § 11347 to impose labor-pro-
tective conditions on rail carrier con-
solidations; (3) remanded its decision
to the parties for further negotiation
or arbitraticn; and (4) predicated the
analysis in its remand order on the
correctness of the Court of Appeals’
interpretation of § 11341(a)—will not
dismiss the case as moot, because (1)
the Supreme Court's definitive inter-

pretation of §11341(a) may affect
the ICC's r=inand order; (2) the ICC's
compliance with the Court of Ap-
peals’ mandate does not affect the
correctness of the Court of Appeals’
decision; and (3) the alternative ba-
sis offerec by the ICC for its remand
order does not end the controversy
between the parties, inasmuch as
the parties retain an interest in the
validity of the ICC's original order
because the Court of Appeals may
again disagree with the ICC's inter-
pretation of § 11841(a) on review of
the ICC's ordor on remand.

Administrative Law § 276 — judi-
cial review — construction of
statute

3. When reviewing a federal ad-
ministrative agency’s interpretation
of a federal statute, the United

States Supreme Court begins with

the langv~ge of the statute and asks

whether Congress has spoken on the
subject before it; if the intent of

Congress is clear, that is the end of

the matter, for the court, as well as

the agency, must give effect to the
unambiguously expressed intent of

Congress.

Contracts § 87 — legal force

4. A contract has no legal force
apart from the law that acknowl-
edges its binding character.

SYLLABUS BY REPORTER OF DECISIONS

Once the Interstate Commerce
Commission (ICC) has approved a
rail carrier consolidation under the
conditions set forth in Chapter 113
of the Interstate Commerce Act
(Act), 49 USC §11301 et seq. [49
USCS §§ 11301 et eq.}, a carrier in
such a consolidation “is exempt from
the antitrust laws and from all other
law, including State and municipal
law, as necessary to let [it] carry out

the transaction . . . ,” §11341(a). In
these cases, the ICC issued orders
exempting parties to appioved rail-
way mergers from the provisions of
collective-ba-gaining agreements.
The Court of Appeals reversed and
remanded, holding that §11341(a)
does not authorize the ICC to relieve
a party of collectively bargained ob-
ligations that impede implementa-
tion of an approved transaction. Rea-
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soning, inter alia, that the legisla-
tive history demonstrates a congree-
sional intent that § 11341(a) apply to
specific types of pceitive laws and
not to common-law rules of liability,
such as those governminug contracts,
the court declined to decide whether
the section could operate to override
provisions of the Railway Labor Act
(RLA) governing the formation, con-
struction, and :nforcement of the
collective-bargaining agreements at
issue.

Held: The §11341(a) exemption
“from all other law” includes a car-
rier's legal obligations under a col-
lective-bargaining agreement when
necessary to carry out an ICC-ap-
proved transaction. The exemption’s
language, as correctly interpreted by
the ICC, is clear, broad, and unquali-
fied, bespeaking an unambiguous
congressional intent to include any
obstacle imposed by law. That lan-
guage neither admits of a distinction
between posi‘ive enactments and
common-law liability rules nor sup-
ports the exclusion of contractual
obligations. Thus, the exemption ef-
fects an override of such obligations
by superseding the law—here, the
RLA—which makes the contract
binding. Cf. Schwabacher v United
States, 334 US 182, 194-195, 200-201,
92 L Ed 1305, 68 S Ct 958. This
determination makes sense of the
Act’s consolidation provisions, which
were designed to promote economy
and efficiency in interstate transpor-

tation by removing the burdens of
excessive expenditure. Whereas
$ 11343(aX1} requires the ICC o ap-
prove consolidations in the public
interest, and § 11347 conditions such
approval on satisfaction of certain
labor-protective conditions, the
§ 11341(a) exemption guarantees
that oace employee int:rests are ac-
counted for and the coneolidation is
approved, the RLA—whose major
disputes resolution process is virtu
ally interminable—will not prevent
the efficiencies of consolidation from
being achieved. Moreover, this read-
ing will not, as the lcwer court
feared, lead to bizarre results, since
§ 11341(a) does not exempt carriers
from all law, but rather from all law
necessary to carry out an approved
transaction. Although it might be
true that § 11341(a)’s scope is limited
by § 11747, and that the breadth of
the exemption is defined by the
scope of the approved transaction,
the conditions of approval and the
standar. for necessity are not at
issue because the lower court did not
pass on them and the parties do not
challenge them here.

279 US App DC 239, 880 F2d 562,
reversed and remanded.

Kennedy, J., delivered the cvinion
of the Court, in which Rehnquist, C.
J., and White, Blackmun, O’Connor,
Scalia, and Souter, JJ., joined. Ste-
vens, .., filed a dissenting opinion, in
which Marshall, J., joined.

APPEARANCES OF COUNSEL

Jeffrey S. Berlin argued the cause for petitioners.
Jeffrey S. Minear argued the cause for federal respondents

supporting petitioners.

William G. Mahoney argued the cause for private respondents.

Briefs of Counsel, p 747, infra.
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(1991) 499 US 117,113 L Ed 24 95, 111 S Ct 1156

OPINION OF THE COURT

(498 US 119)
Justice Kennedy delivered the
opinion of the Court.

(1a) The Interstate Commerce
Commission has the authority to ap-
prove rail carrier consolidations un-
der certain conditions. 49 USC
§ 11301 et seq. [49 USCE §§ 11301 et
seq.] A carrier in an approved con-
solidation “is exempt from the anti-
trust laws and from all other law,
including State and municipal law,
gs necessary to let [it] carry out the
transaction . . . .” § 11341i(a). These
cases require us to decice whether
the carrier's exemption under
§11341(a) “from all other law” ex-
tends to its legal obligations under a
collective-bargaining agreement. We
hold that it does

I
A

“Prior to 1920, competition was
the desideratum of our railroad
economy.” St. Joe Paper Co. v Atlan-
tic Coast Line R. Co. 347 US 298,
315,98 L Ed 710, 74 S Ct 574 (1954)
Following a period of Government
ownership during World War i, how-
ever, "many of the railroads were in
very we2k condition and their cun-
tinued surviva! was in jeoparay.” 1d.,
at 315, 98 L Ed 710, 74 S Ct 574. At
that (ume, the Nation made a com-
mitruent to railroad carrier consoli-
dation as a means of promoting the
health and efficiency of the railroad
industry. Beginning with the Trans-

portation Act of 1920, ch 91, 41 Stat
456, "consolidation of the railroads
of the country, in the interest of
economy and efficiency, became an
established national policy S0
intimately related w the mainte
nance of an adequate and efficient
rail transpc.tation s stem that the
‘public interest’ in the one cannot be
dissociated from that in the other”
United States v Lowden, 308 US
225, 232, 84 L Ed 208, 60 S Ct 248
(1939). See generally St. Joe Paper
Co. v Atlantic Coast Line R. Co.,
supra, at 315-321, 98 L Ed 710, 74 S
Ct 574.

Chapter 113 of the Interstate Com-
merce Act, recodified in 1978 at 49
USC §11301 et seq. [40 USCS
§§ 11301 et seq.], contains the cur-
rent statement of this national pol-
icy. The Act grants the Interstate
Commerce Commission exclusive au-
thority to examine, condition, and
approve proposed mergers and con-
solidations of

(499 US 120)

transportation carriers
within its jurisdiction. § 11343(aX1).
The Act requires the Commission to
“approve and authorize" the trans-
actions when they are 'consistent
with the public interest.” § 11344(c).
Among the factors the Commission
must consider in making its public
interest determination are '‘the
interests of carrier employees af-
fected by the proposed transaction.”
§ 11344(b)(1) (D)." In authorizing
a merger or consolidation, the Com-

1. Section § 11344bx 1) proviies

“ln a proceeding under this section which
involves the merger or control of at i=ast two
class | railroads, as defined Ly the Commis
sion, the Commussion shall consider at least
the following
"(A) the effect of the proposed transaction on
the adequacy of transportation to the public
“(B) the effect on the public ir erest of includ-

ing, or failing to include, other rail carriers in
the area involved 1n the proposed transaction
"{C) the total fixed charges that result from
the proposed transaction

"(D) the interest of carner employees affected
by the proposed transaction.

“(E) whether the proposed transaction would
have an adverse effect on competition among
rall carners 1n the affected region.”
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mission "may impose conditions gov-
erning the transaction.” §11344(c).
Once the Commission approves s
transaction, a carrier is “exempt
from the anti-trust laws and from all
other law, including State and mu-
nicipal law, as necessary to let [it)
carry out the ' transaction.”
§ 11341(a). !

When a proposed merger involves
rail carriers, the Act requires the
Commission to impose labor-protec-
tive conditions on the transaction to
safeguz.d the interests of adversely
affected railroad employees. §11347.
In New York Dock Railway—Control
—Brooklyn Eastern Dist. Terminal,
360 ICC 60, 8490, af°d sub nom.
New York Dock Railway v United
States, 609 F2d 83 (CA2 1979), the
Commission announced a compre-
hensive set of conditions and proce-
dures designed to meet its obliga-
tions under § 11347. Section 2 of the
New York Dock conditions provides
that the “rates of pay, rules, work-

ing conditions and all collective
(499 US 121)

bargaining and other rights, privi-
leges and benefits . . . under applica-
ble laws and/or existing collective
bargaining agreements . . . shall be
preserved u..iess changed by future
collective bargaining agreements.”
360 ICC, at 84. Section 4 sets forth
negotiation and arbitration proce-
dures for resolution of labor disputes
arising from an approved railroad
merger. Id., at 85. Under §4, a
merged or consolidated railroad
which plans an operational change
that may cause dismissal or displace-
ment of any employee must provide
the emplove: and his union 9C days’
written notice. Ibid. If the cerrier
and union cannot ¢ ee on terms
and conditions within 30 days, each
party may submit the dispute for an
expedited “final, binding and conclu-
sive” determination by a neutral ar-

102

bitrator. Ibit:l. Finally, the New York

bursements for moving
losses from the sale of a
id., at 86-89 (§§ 5-9, 12).

The two cases before us today in-
velve separate ICC orders exempting
parties to approved railway mergers
from the provisions of collective-bar-
gaining agreements.

1. In No. 88-1027, the Commission
approved an application by NWS
Enterprises, Inc., to acquire control
of two previously separate rail carri-
ers, petitioners Norfolk and Western
Railway Company (N&W) and
Southern Railway Company (South-
ern). See Norfolk Southern Corp.—
Control—Norfolk ‘& W.R. Co. and
Southern R. Co. 366 ICC 173 (1982).
In its order approving control, the
Commission imposed the standard
New York Dock labor-protective con-
ditions and noted the possibility that
“further displacement [of employees)
may arise as additional coordina-
tions occur.” 366 ICC, at 230-231.

In September 1986, this possibility
became a reality. The carriers noti-
fied the American Train Dispatch-
ers’ Association, the bargaining rep-
resentative for certain N&W employ-

ees,
[499 US 122)

that they proposed to consolidate
all “power distribution”—the assign-
ment of locomotives to particular
trains and facilities—for the N&W-
Southern operation. To effect the
efficiency move, the carriers in-
formed the union that they would
transfer work ' performed at the
N&W power distribution center in
Roanoke, Virginia, to the Southern
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- ; center 1 Atlanta, Georgia. The car-
affected em- riers proposed an implementing
years of in agreement in which affected N&W
‘ s g employees would be made manage-

not retain their collective-bargaining
rights.

(499 US 123)
The union appealed to the Com-

Hr.d . . 1 i
ment supervisors in Atianta, and mission, which affirmed by & divided

.. would receive increases in wages
and benefits in addition to the relo-
cation expenses and wage protec-
tions guaranteed by the New York
Dock conditions. The union con-
tenaed that this proposal involved a
change in the existing collective-bar-
gaining agreement that was subject
to mandatory bargaining under the
Railway Labor Act (RLA), 44 Stat
577, as amended, 45 USC § 151 et
seq. [45 USCS §§151 et seq.] The
union also maintained that the car-
riers were required to preserve the
affected employees' collective-bar-

gaining rights, as well as their right
representation under the

o union

RLA

Pursuant to §4 of the New York
Dock procedures, the parties negoti-
ated concerning the terms of the
implementing agreement, but they
failed to resolve their differences. As
a result, the carriers invoked the
New York Dock arbitration proce-
dures. After a hearing, the arbitra-
tion committee ruled in the carriers’
favor. The committee noted that the
transfer of work to Atlanta was an
incident of the control transaction
approved by the ICC, and that it
formed part of the “additional coor-
dinations” the ICC predicted would
be necessary to achieve "greater effi-
ciencies.” The committee also held it
had the authority to abrogate the
provisions of the collective-bargain-
ing agreement and of the RLA as
necessary to implement the merger
Finally, it held that because the ap-
plication of the N&W bargaining
agreement would impede the trans-
fer, the transferred employees did

vote. It explained that “lir has long
been the Commission's view that pri-
vate collective bargaining agree-
ments and (Railway Labor Act] pro-
visions must give way to the Com-
mission-mandated procedures of sec-
tion 4 [of the New York Dock condi-
tions] when parties are unable to
agree on changes in working condi-
tions required to implement a trans-
action authorized by the Commis-
sion.” App to Pet for Cert in No. 8S-
1027, p 33a. Accordingly, the Com-
mussion upheld the arbitration com-
mittee's determination that the
“"compulsory, binding arbitration re-
quired by Article I, section 4 of New
York Dock, wok precedence over
RLA procedures whether asserted
independently or based on existing
collective bargaining agreements.”
Id, at 35a. The Commussion also
held that because the work transfer
was incident to the approved
merger, 1t was ‘‘immunized from
conflicting laws by section 11341(a)
Ibia. Noting that "[ijmposition of the
collective bargaining agreement
would jeopardize the transaction be-
cause the work rules it mandates
are nconsistent with the carriers’
underlying purpose of Integrating
the power distmbution function,” the
Commission upheld the decision to
override the collective-bargaining
agreement and RLA provisions. Id.,
at 37a.

2 In No. 89-1028, the Commission
approved an application by CSX Cor-
poration to acquire control of the
Chessie System, Inc., and Seaborad
Coastline Industries, Inc. CSX Corp.
—Control—Chessie System, Inc., and
Seaboard Coastline Industries, Inc.
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383 ICC 521 (1980). Chessie was the
parent of the Chesapeake and Ohuo
Railway Company and the Baltimore
and Ohio Railway Company; Sea-
board was the Parent of the Sea-
board Coast Line Railroad Company.
In approving the control acquisition,
the ion imposad the New
nditions and i
nat “additional coordinations may
occur that could lead to further em-
ployee displacements.” 363 ICC, at
589.

(499 US 124)

In August 1986, the consolidated
carrier notified respondent Brother-
hood of Railway Carmen that it
planned to close Seaboard’s heavy
freight car repair shop at Waycross,

rgia, and transfer the Waycross
employees to Chessie’s similar shop
in Raceland, Kentucky. The carrier
informed the Brotherhood that the
Proposed transfer would result in a
net decrease of jobs at the two shops.
Pursuant to New York Dock, the
carrier and the union negotiated
concerning the terms of an agree-
ment to implement the transfer. The
sticking point in the negotiations
involved a 1966 eollective-bargaining
agreement between the union and

d known as the *

employee's work conditions and ben.-
efits for the remainder of the em.
ployee’s working life. The Brother-
hood contended that the Orange

k prevented CSX from moving
work or covered employees from
Waycross to Raceland.

When negotiations broke down,
both the unijon and the carrier in.
voked the arbitration procedures un-
der § 4 of New York Dock. The arbi-
tration committee ruled for the car.

posed transfer of work and emplcy-
ees. It dntominod. however, t!-.:t Jit

hea

work, which it foaad necessary to
the original contol acquisition, but
could not transfer employees pro-
tected by the Orange Book, which it
found would only slightly impair the
original control acquisition. Both
parties appealed the award to the
Commission.

A divided Commission affirmed in
Part and reversed in part. The Com-
mission a.vree.d the eomn;ittee pos-

ing rights and RLA
prevent implementation
of a proposed transaction.
’ (499 US 128)

It reasoned,
however, that “li)mposition of an
Orange Book employee exception
would effectively Prevent implemen-
tation of the Proposed transaction.”
CSX Corp.—Control
tem, Inc. and Seaboard Coast Line
Industries, Inc. 4 ICC 2d 641, 650
(1988). The Commission thus affirmed
the arbitration committee’s order
Permitting the transfer of work but
reversed the holding that the car-
riers could not transfer Orange Book
employees.

3. The unions appealed both cases
to the United States Court of Ap-
peals for the District of Columbia
Circuit. The Court of Appeals consid-
ered the cases together and re
and remanded to the Co ;
Brotherhood of Railway Carmen v
ICC, 279 US App DC 239, 880 F24 562
(1989). The court held that § 11341(a)
does not authorize the Commission
to relieve a party of collective-bar-
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NORFOLK & W.R. v TRAIN DISPATCHERS
(1991) 499 US 117, 113 L Ed 2d 85, 111 S Ct 1186

gaining agreement obligations that
impede implementation of an ap-
proved transaction. The court stated
various grounds for its conclusion
First, because the court did not read
the phrase “all other law” in
§ 11341(a) to include "all legal obsta-
cles,” it found "no support in the
language of the statute” to apply the
statute to obligations imposed by
collective-bargaining agreements
1d., at 244, 880 F2d, at 567. Second,
the court analyzed the Transporta-
tion Act of 1920, ch 91, §407, 41
Stat 482, which contained a prede-
cessor to § 11341(a), and found that
Congress "did not intend, when it
enacted the immunity provision, to
override contracts.” 279 US App DC,
at 247, 880 F2d, at 570. The court
noted that Congress had ‘“focused
nearly exclusively on specific
types of laws it intended to elimi-
nate—all of which were positive en-
actments, not common law rules of
liability, as on a contract.” Ibid. The
court further noted that Congress
had often revisited the immunity
provision. without making it clear
that it included contracts or collec-
tive-bargaining agreements. Ibid. Fi-
nally, the court did not defer to the
ICC’s interpretation of the Act, pre-
sumably because it determined that
the Commission’s interpretation was

belied by the contrary
" ‘'unambiguously
(498 US 126)

expressed intent of
Congress,"” id., at 244, 880 F2d, at
567 (quoting Chevron U.S.A. Inc. v
Natural Resources Defense Council,
Inc. 467 US 837, 843, 81 L Ed 2d 694,
104 S Ct 2778 (1984))

In ruling that § 11341(a) did not
apply to coliective-bargaining agree-
ments, the court "decline{d] to ad-
dress the question’” whether the sec-
tion could operate to override provi-
sions of the RLA Brotherhood of
Railway Carmen, supra, at 247-250,
880 F2d, at 570-573. It also declined
to consider whether the labor protec-
tive conditions required by § 11347
are exclusive, or whether § 4 of the
New York Dock conditions gives an
arbitration committee the right to
override provisions of a collective-
bargaining agreement. 279 US App
DC, at 250, 880 F2d, at 573. The
court remanded the case to the Com-
mission for a determination on these
1Ssues

After the Court of Appeals denied
the carrers’ petitions for rehearing,
the carriers in the consolidated cases
filed petitions for certiorari. which
we granted on March 26, 199C. 494
US 1055, 108 L Ed 2d 762, 110 S Ct
1522 (1990).* We now reverse

2 Om September 9. 198% the Commuszion
also filed & petition for rehearing, and re
quested the court to refrain from ruling on
the petition until the Commussion could issue
& comprehensive decision on remand address-
ing 1ssues that the Court of Appeals left open
for resolution. On September 29, 1989, the
Court of Appeals 18sued an order stating that
the Commussion's petition for rehearing would
be "deferred pending release of the IOC’s
decision on remand ” App to Pet for Cert in
No. 89-1027, p 54a

On January 4, 1990, the _ommission re
opened proceedings in the case remanded to
it. On May 21, 1990, two months after we
granted the carrers’ petitions for certioran,
the Commumion issued its remend decision

CSX  Corp —Control—Chessie  System, Inc
and Seaboard Coast Line Industrnes, Inc 6
ICC 2d 715 (1930) In its decision. the Commis-
sion adhered t the Court of Appeals' ruling
that § 11341(a) did not authorize it to override
provisions of & collective-bargaining agree-
ment. The Commussion held, however, that
§ 11341(a) authcrized 1t w foreclose resort to
RLA remedies for modification and enforce
ment of collective-bargaining agreements “at
least to the extent of [its] authority” to im-
pose labor-protective conditions under
§11347. Id, at 754. The Commission ex-
plained that the §11347 limit on its
§ 11341(a) authority "reflacts the consistency
of the overall statutory scheme for dealing
with C3A modifications required to umple-
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(490 UB 127)
1

[1b] Title 49 USC §11341(a) [49
USCS § 11341(a)) provides:

"...Aurrier,eorpor:g:n,or
person participating in t ap-
Proved or exempted transaction is
exempt from the antitrust laws
and from all other law, including
State and municipal law, as neces-
sary to let that person carry out
the transaction, hold, maintain,
and operate property, and exercise
control or franchises acquired
through the transaction. . = .”

We address the narrow question
whether the exemption in § 11341(a)
from “all other law” includes a car-
rier's legal obligations under a col-
lective-bargaining agreement.

[1¢, 28) By its terms, the exemp-
tion applies only when necessary to
carry out an approved transaction.
These predicates, howeve., are not
at issue here, for the Court of Ap-
peals did not pass on them and the

parties do not challenge them. For
purposes of this decision, we assume,
without deciding, that the Commis-
sion properly considered the public
interest famn of §11344(X1) in
approving original transaction,
that its decision to override the car-
riers’ obligations is consistent with
the labor protective requirements of
§ 11347, and that the override was
necessary to the implementation of
the transaction within the meaning
of § 11341(a). Under these
(499 US 128)

. assumptions,
we hold that the exemption from
“all other law” in § 11341(a) includes
the obligations imposed by the terms
of a collective-bargaining agreement.?

(1d, 3] As always, we begin with
the language of the statute and ask
whether Congress has spoken on the
subject before us. “If the intent of
Congress is clear, that is the end of
the matter; for the court, as well as
the agency, must give effect to the
unambiguously expressed intent of
Congress.” Chevron, 467 US, at 842.

ment Commission-approved mergers and con-
solidations.” Id., at 722. The Commission re-
manded its decision to the parties for further
negotiation or arbitration.

On December 4, 1990, tie union respon-
dents petitioned the Court of Appeals for
review of the Commission's remand decision.
The petition raises three issues: (1) whether
§ 11341(a) authorizes the ICC to foreclose em-
Ployee resort to the RLA; (2) whether §11347
authorizes the ICC w compel employees to
arbitrate changes in collective-bargaining
agreements; and (3) whether sbrogation of
employee contract rights eflected a taking in
violation of the Due Process and Just Corm-
pensation Clauses of the Fifth Amendment.

3. [2b] On May 23, 1990, and again on
September 19, 1990, the union respondents
filed motions to dismiss the case as moot.
They argued that in light of the alternative
ground for decision offerad by the ICC on
remand from the Court of Appeals, see n 2
supra, the meaning and scope of §11341(a)
was no longer material to the dispute. The
union respondents reassert their mootness

argument in their brief on the merits. Brief
for Respondent Unions 18.

We disagree. The Commission predicated
tholndniliniunmndordoronthecor-
rectness of the Court of Appeals’ interpreta-
tion of §11341(s). Thus, our definitive inter.
pretation of § 11341(a) may affect the Commis-
sicn’'s remand order, Agency compliance with
cheCwnofAmd.'mandnudoumm
nni.ueddumofunmn'n
decision. See, e.g., Cornelius \ NAACP Legal
Defense & Educational Fund, Inc., 473 US
788, 791, n 1, 87 L Ed 24 567, 105 S Ct 3439
(1985); Schweiker v Gray Panthers, 453 US
34, 42, n 12, 69 L Ed 2d 460, 101 S Ct 2633
(1981); Maher v Roe, 432 US 464, 46846°, n 4,
531.&!244&4.9780:2376(1977).1:
addition, the alternative basis offered by the

] iononnmddonummdt.hom-
troversy between the parties. The parties re-
tain an interest in the validity of the ICC's
original order because the Court of Appeals
may again disagree with the Commission’s
mm‘mammmmmum
remand order.
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g43. 81 L Ed 2d ©94, 104 S Ct 277

The contested language in
§ 11341(a), exempting carriers from
“the antitrust laws and all other
Jaw, including State and municipal
law,” is clear, broad, and unquali-
fied It does not admit of the distinc-
tion the Court of Appeals drew,
based on its analysis of legislative
history, between positive enactments
and common-law rules of liability
Nor does 1t support the Court of
Appeals’ conciusion that Congress
did not intend the immunity clause
to apply to contractual obligations

(499 US 129)

[1e] By itself, the phrase “ail other
law” indicates no limitation. The
circumstance that the phrase "all
other law” is in addition to coverage
for “the antitrust laws"” does not
detract from this breadth. There is a
canon of statutory construction
which, on first impression, might
seem to dictate a different result
Under the principle of ejusdem gene-
ris, when a general term follows a
specific one, the general term should
be understood as a reference to sub
jects akin to the one with specific
enumeration. See Arcadia v Ohio
Power Co 498 US 73, 84-85, 112 L
Ed 2d 374, 111 S Ct 415 (1990). The
canon does not control, however,
when the whole context dictates &
different conclusion. Here, there are
several reasons the immunity prowvi
sion cannot be interpreted to appiy
only to antitrust laws and similar
statutes. First, because “[rlepeals of
the antitrust laws by implication
from a regulatory statute are
strongly disfavored,” United States v
Philadelphia Nat. Bank, 374 US 321,
350, 10 L Ed 2d 915, 83 S Ct 1715
(1963), Congress may have deter-
mined that it should make a clear
and separate statement to include
antitrust laws within the general

exemption of § 11341(a) Second, the
otherwuie general term '"all other
law"” “includies]” (but is not limited
to) "“Staie and municipal law."” This
shows that "all other law' refers «
more than laws related o antitrust
Also, the fact that “all other law"”
entails more than ''the antitrust
laws,” but i1s not limited to “State
and municipal law,” reinforces the
conclusion, inherent 1n the word
“gll,” that the phrase "all other
law' includes federa! law other than
the antitrust laws. In short, the 1m
munity provision in § 11341 means
what 1t says: A carrier 1s exempt
from all law as necessary to carry
out an ICC-approved transaction

[1t, 4) The exemption 1s broad
enough to include laws that govern
the obligations imposed by contract
“The obligation of a contract is 'the
law which binds the parties to per-
form their agreement’"” Home
Building & loan Assn. v Blaisdell,
290 US 398, 429, 78 L Ed 413, 54 S
Ct 231 (1934 (quoting Sturges v
Crowninshield, 4 Wheat 122, 197, 4
L Ed 529 (1819)). A contract depends
on & regime

(499 US 130)
of common and statutory
law for its effectiveness and enforce-
ment

“Laws which subsist at the time
and place of the making of a con
tract, and where it 18 to be per-
formed, enter into and form a part
of 1t, as fully as if they had been
expressly referred to or incorpo-
rated in its terms. This principle
embraces alik hose laws which
affect 1ts construction and those
wuch affect its enforcement or
discharge.” Farmers and Mer-
chants Bank of Monroe v Federal
Reserve Bank of Richmond, 262
US 649, 660, 67 L Ed 1157. 43 S Ct
651, 30 ALR 635 (192!
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A contract has no legal force apart
from the law that acknowledges its
binding character. As a result, the
exemption in §11341(a) from “all
other law” effects an override of
contractual obligations, as necessary
to carry out an approved transac-
tion, by suspending application of
the law that makes the contract
binding.

Schwabacher v United States, 334
US 182, 92 L Ed 1305, 66 S Ct 958
1948), which construed the immedi-
aie precursor of § 11341(a), § 5(11) of
ine Transportation Act of 1940, ch
722, §7, 54 Stat 908-909,* supports
this conclusion. In Schwabacher, mi-
nority stockholders in a carrier in-
volved in an ICC-approved merger
complained that the terms of the
merger diminished the value of their
shares as guaranteed by the corpo-

rate charter
(499 US 131)

and thus “deprived [them)
of contract rights under Michigan law
... ." 334 US, at 188, 92 L Ed 1305,
68 S Ct 958. We explained that the
Commission was charged under the
Act with passing upon and approv-
ing all capital liabilities assumed or
discharged by the merged compuny,
and that once the Commission ap-
proved a merger in the public inter-
est and on just and reasonable
terms, the immunity provision re-
lieved the parties to the merger of
“restraints, limitations, and prohibi-
tions of law, Federal, State, or mu-
nicipal,” as necessary to carry out

the transaction. Id., at 194-195, 198,
92 L Ed 1306, 68 S Ct 958. We noted
that before approving the merger,
the Commission had a duty “to see
that minority interests are pro-
tected,” and emphasized that any
such minority rights were, “as a
matter of federal law, accorded rec-
ognition in the obligation of the
Commission not to approve any plan
which is not just and reasonable.”
Id., at 201, 92 L Ed 1305, 68 S Ct
958. Once these interests were ac-
counted for, however, ‘[i}t would be
inconsistent to allow state law to
apply a liquidation basis [for valua-
tion] to what federal law designates
as a basis for continued public ser-
vice.” Id., at 200, 92 L Ed 1305, 68 S
Ct 958. Relying in part on the immu-
nity provision, we held the contract
rights protected iv state law did not
survive the merger. cszeement found
by the Commission to be in the pub-
lic interest. Id., at 194-195, 200-201,
92 L Ed 1305, 68 S Ct 958. Because
the Commission had disclaimed ju-
risdiction to settle the shareholders’
complaints, we remanded the case to
the Commission to ensure thst the
terms of the merger were just and
reasonable. Id., at 202, 92 L Ed 1305,
68 S Ct 958.

Just as the obligations imposed by
state contract law did not survive
the merger at issue in Schwabacher,
the obligations imposed by the law
that gives force to the carriers’ col-
lective-bargaining agreements, che

4. Section 5(11) of the Transportation Act of
1940 provided:

“[Alny carriers or other corporations, and
their officers and employees and any other
persons, participating in a transaction ap-
proved or authorized under the provisions of
this section shall be and they are hereby
relieved from the operation of the antitrust
laws and all other restraints, limitations, and
prohibitions of law, Federal, State, or munici
pal, insofar as may be necessary to enable

108

them to carry into effect the transaction so
approved or provided for ir accordance with
the terms and conditions, if any, imposed by
the Commission. . . .”

The recodification of this language in
§ 11341.a) effected no substantive change. See
HR Rep No. 951395, p» 158160 (1978). See
also ICC v Locomotive Engineers, 482 US 270,
299, n 12, 96 L Ed 2d ‘222, 107 S Ct 2360
(1987) (Stevens, J., concurring in judgment).
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RLA, do not survive the merger in
this case. The RLA governs the for-
mation, construction, and enforce-
ment of the labor-management con-
tracts in issue here. It requires carri-
ers and employees to make reason-
able efforts "'to make and maintain"
collective-bargaining agreements, 45
17SC §152 First [45 USCS §152
irst), and to refrain from making
changes 1n existing agreements ex-
cept 1n
(489 US 132)
accordance with RLA pro-
cedures, 45 USC §§ 152 Seventh, 156
[45 USCS §§ 152 Seventh, 156). The
Act "extends both to disputes con-
cerning the making of colleztive
agreements and to grievances arising
under existing agreements.” Slocum v
Delaware, L. & W. R. Co. 339 US 239,
242, 94 L Ed 795, 70 S Ct 577 (1950).
As the law which gives "legal and
binding effect to collective agree-
ments,” Detroit & T. S. L. R. Co. v
United Transportation Union, 396
US 142, 156, 24 L Ed 2d 325,90 S Ct
294 (1969), the RLA is the law that,
under § 11341(a), 1s superseded when
an ICC-approved transaction re-
quires abrogation of collective-bar-
gaining obligations. See ICC v Loco-
motive Engineers, 482 US 270, 287,
96 L Ed 2d 222, 107 S Ct 2360 (1987)
(Stevens, J., concurring in judgment)
Brotherhood of Locomotive Engi-
neers v Boston & Maine Corp. 788
F2d 794, 801 (CAl 1986); Missouri
Pacific R. Co. v United Transpor-
tation Union, 782 F2d 107, 111
(CA8 1986); Burlington Northern,
Inc. v American Railway Supervisors
Assn. 503 F2d 58, 6263 (CA7 1974),
Bundy v Penn Central Co. 455 F2d
77, 275280 (CA6 1972); Nemitz v
Norfolk & Western R. Co., 436 F2d
841, 845 (LA6), aff'd, 404 US 37, 30 L
Ed 2d 198, 92 S Ct 185 (1971); Broth-
erhood of Locomotive Engineers v
Chicago & N. W. R. Co. 314 F2d 424

(CAB 1963); Texas &« N. O. R. Co. v
Brotherhood of Railroad Trainmen,
307 F2d 151, 161-162 (CA5 1962
Railway Labor Executives Assn Vv
Guilford Transp. Industries, Inc. 667
F Supp 29, 35 (Me 1987), aff'd, 843
F24 1383 (CA1 1988

Our determination that § 11341(a)
supersedes collective-bargaining obli-
gations via the RLA as necessary to
carry out an ICC-approved transac-
tion makes sense of the consolida-
tion provisions of the Act, which
were designed to promote "'economy
and efficiency in interstate transpor-
tation by the removal of the burdens
of excessive expenditure.” Texas v
United States, 292 US 522, 534-535,
78 L Ed 1402, 54 S Ct 819 (1534)
The Act requires the Commission to
approve consolidations in the public
interest. 49 USC §11343(ax1l) [49
USCS §11343(ai(1)]. Recognizing
that consolidations in the public in-
terest will “result in wholesale dis-
missals and extensive transfers, in-
volving expense to

(498 US 133)

transferred emr-
ployees’” as well as ''the loss of
seniority rights,” Unitea States
v Lowden, 308 US 225, 233, 84 L Ed
208, 60 S Ct 248 (1939), the Act im-
poses a number of labor-protecting
requirements to ensure that the
Commuission accommodates the in-
terests of affected parties to the
greates: extent possible. 49 USC
§§ 11344bX1xD), 11347 [49 USCS
§§ 11344(b)1)xD), 11347], see also
New York Dock Railway—Control—
Brooklyn Eastern District Terminal,
360 ICC 60 (1979). Section 11341(a)
guarantees that once these interests
are accounted for and once the con-
solidation is approved, obligations
imposed by laws such as the RLA
wil not prevent the efficiencies of
consolidation from being achieved.
If § 11341(a) did not apply to bargain-
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ployes, 481 US 429, 444, 95

381, 107 S Ct 1841 (1987) (
procedures for major dispu i
ally endless”); Detroit & T. S. L. R.
Co. v United Transportation Union,
396 US 142, 149, 24 L Ed 2d 325, 90
S Ct 294 (1969) (dispute resolution
under RLA involves “an almost in-
terminable process”); Railway Clerks
v Florida East Coast R. Co. 384 US
238, 246, 16 L Ed 2d 501, 86 S Ct
1420 (1966) (RLA procedures are
“purposely long and drawn out").
The immunity provision of
§ 11341(a) is designed to avoid this
result.

We hold that, as necessary to
carry out a transaction approved by
the Commission, the term “all other
law” in §11341(a) includes any ob-
stacle imposed by law. In this case,
the term “all other law” in
§ 11341(a) applies to the substantive
and remedial laws respecting en-
forcement of collective-bargaining
agreements. Our construction of the
clear statutory command confirms
the interpretation of the agency
charged with its administration and
expert in the field of railroad merg-
ers. We affirm the Commission’s in-

terpretation of § 11341(a), not out of

deference in the face of an
(490 US 134}

ambiguous
statute, but rather because the
Commission’s interpretation is the
correct one.

This reading of § 11341(a) will not,
as the Court of Appeals feared, lead
to bizarre results. Brotherhood of
Railway Carmen v ICC, 279 US App
DC, at 244, 880 F2d, at 567. The
immunity provision does not exempt
carriers from all law, but rather
from all law necessary to carry out
an approved transaction. We reiter-
ate that neither the conditions of
approval, nor the standard for neces-
sity, is before us today. It may be, as
the Commission held on remand
from the Court of Appeals, that the
scope of the immunity provision is
limited by § 11347, which conditions
approval of a transaction on satisfac-
tion of certain labor-protective condi-
tions. See n 2, supra. It also might
be true that '{tlhe breadth of the
exeruption [in § 11341(a)] is defined
by the scope of the approved trans-
action . . .” ICC v Locomotive Engi-
neers, supra, at 298, 96 L £d 2d 222,
107 S Ct 2360 (Stevens, J., concur-
ring in judgment) We express no
view on these matters, as they are
not before us here.

The judgment of the Court of Ap-
peals is reversed, and the cases are
remanded for proceedings consistent
with this opinion.

It is 80 ordered.

SEPARATE OPINION

Justice Stevens, with whom Jus-
tice Marshall joins, dissenting.

The statutory exemption that the
Court construes today had its source
in § 407 of the Transportation Act of

110

1920 (1920 Act). 41 Stat 482. Its
wording was slightly changed in
1940, 54 Stat 908-909, and again in
1978, 92 Stat 1434. There is, how-
ever, no clair: that either of those
amendmenis modiSed the coverage
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of the exemption in any way It is

therefore appropriate to begin with
consideration of the purpose and

fthe 1920 Act
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text
ear

focus was on federal

nited States v
> 506, 43 L Ed 259
rthern Securities Co

48 L Ed 679

Stales v Union
Ed 124,338 Ct
Pacific & Arcuc R

other federal or state law that might
otherwise forbid the consummation
of any approved merger or prevent
the immediate operation of its prop-
erties under a new corporate owner
Not a word in the statute, or
legislative history, contains any
that the approval of 8 merger bv the
Interstate Commerce Commission
(ICC) would impair the obligations of
valid and otherwise enforce
vate ¢

Ve * s Ny a9y ¢ miiorke
Given the present pligh

Nation's railroads, it mav be wise

policy to give the [CC a power akin
Lo, albelt greater
499 US 138
than, that of a bank-

&

t r

&
one find any
§11341 (49 USCS §11341), or
either of redecessors. Obviously
consolidated carriers would finc
useful to have the ability to disavow
disadvantageous long-term leases on
bsolete car repair facilities, employ-
ment contracts with high salaried
executives whose services are no
longer needed, as well as collective-
bargaining agreements that provide
ostly job security to a shrinking
work force If Congress had intended
w give the ICC such broad ranging
power to 1mpailr contracts, it
nave done so 1n language much

inything that can be
present Act

57 L Ed 742

2. Section 365 of the Bankrupteyv Code. 11

USC § 365 [1! USCS § 365, allows a trustee
O assume or reyact a debtor's executory con
tracta and unexpired leases subject to the
subsequent approval of the bankrupwy court
LoUecuve-DArgaining agreementa can be re
Jected only uf the additonal requirements of
11 USC § 111811 USCS §1118) are met.
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bacher v United States, 334 US 182,
92 L Ed 1305, 68 8 Ct 958 (1948).
Neither of these reasons is sufficient.
Moreover, the Court’s reading is in-
consisteni with other unambiguous
provisions in the statute.

1

With or without the ejusdem gene-
ris canon, I believe that the normal
reader would assume that the text of
§ 11341 encompasses the antitrust
laws, as well as other federal or
state laws, that would otherwise pro-
hibit rail carriers from consummat-
ing approved mergers, and nothing
more. See ante, at 128, 113 L Ed 2d,
at 106-107. That text contains no
suggestion that whenever a criminal
law, tort law, or any regulatory mea-
sure impedes the efficient operation
of a new merged carrier, the carrier
can avoid such a restriction by vir-
tue of the ICC epproval of that
merger. Nor does the text of § 11341
contain any suggestion

[499 US 137)
that such an
approval would impair the obligation

of private contracis.’ Rather, as
both an applicatior of the ejusdem
i canon and an

ir.P pﬁ“%‘” laws. "’?R Cog‘f
0. 650, 66th Cong, 2d Sess,
(1920) (emphasis added).

The Court speculates that the rea-
son the 1920 Congress explicitly
ferred to the antitrust laws was si
ply to avoid the force of the
that repeals of the antitrust laws
implication are not favored, citi
United States v Philadelphia Nat.
Bank, 374 US 321, 350, 10 L Ed 24
915, 83 S Ct 1715 (1923). In that
case, however, the rule was an-
nounced in the context of the indus-
try’s argument that federal regula-
tory approval of a transaction ex-

transaction from the an-
titrust laws even though the regula-
tory statute was entirely silent on
the subject of exemption. Ibid. The
authority cit?d in txha:) Philadelphia
decision to support this rule gheds
no light on the

3. As Judge D. H. Ginsburg, writing for the
Court of Appeals, noted:

"We cannot sustain the ICC’s position that
this provision empowers it to override s feol-
lective-bargaining agreement (CBA)). First,
and most important, the 10T position finds

of the statute. By
its terms, §11341(a) contemplates exemption
only from ‘the antitrust laws and from all
other law’ to the extent necessary to carry
out the transaction. Nowhere does it say that
thelmmy-homrrideeonm.norhu
it ever, in any of the various iterations since
its initial enactment in 1920, included even a
general reference to ‘contracts,’ much less any
specific reference to CRAs. Nor has the IcCc

no support in the
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mation of a merger of large rail
carriers.*

Of greater importance, however, is
the Court's rather remarkable as-
sumption that an exemption “from

‘all other
(499 US 139)

law’ " should be read to
encompass the restraints created by
private contract® Ante, at 129-130,
113 L Ed 2d, at 107-108. Even if the
text of the present Act could bear that

reading, it is flatly inconsistent with
the text of the 1920 Act, which re-
lieved the participating carriers 'from
the operation of the ‘antitrust laws’

. and of all other restraints or
prohibitions by law, State or federal
... ." 41 Stat 482. Moreover, given
the respect that our legal system has
always paid to the enforceability of
private contracts—a respect that is
evidenced by express language in the

4. All but two of the cases that the Court
cited in the Philadelphia decision to support
the rule against umplicit repeals of the anti-
trust statutes arose under a regulatory frame-
work in which there was no mention of ex-
emption. United States v Philadelphia Nat.
Bank, 374 US 321, 350, n 28, 10 L Ed 2d 915,
83 S Ct 1715 (1963). See United States v
Trans-Missouri Freight Assn. 166 US, at 314
315, 41 L Ed 1007, 17 S Ct 540; United States
v Joint Traffic Assn. 171 US 505, 43 L Ed 259,
19 S Ct 25 (1898), Northe:n Securities Co. v
United States, 193 US, at 343, 374-376, 48 L
Ed 679, 24 S Ct 436 (plurality and dissenting
opinions), United States v Pacific & Arctic R
& Nav. Co., 228 US, at 1086, 107, 67 L Ed 742,
33 S Ct 443; Keogh v Chicago & Northwestern
R. Co. 260 US 156, 161-162, 67 L Ed 183, 43 S
Ct 47 (1922); Central Transfer Co. v Terminal
Railway Assn. of St. Louis, 288 US 469, 474
475, 77 L Ed 899, 53 S Ct 444 (1933). Termi-
nal Warehouse Co. v Pennsylvania R. Co. 297
US 500, 513515, 80 L Ed 827, 66 S Ct 546
(1936);, United States v Borden Co 308 US
188, 197-206, 84 L Ed 181, 60 S Ct 182 (1939);
United States v Socony-Vacuum Oil Co. 310
US 150, 226-228, 84 L Ed 1129, 60 S Ct 811
(1940); Georgia v Pennsylvania R. Co. 324 US
439, 456457, 89 L Ed 1061, 65 S Ct 716 (1945);
United States Alkali Export Assn., Inc. v
United States, 325 US 196, 205-206, 89 L Ed
1554, 65 S Ct 1120 (1945); Allen Bradley Co. v
Electrical Workers, 325 US 797, 809810, 89 L
Ed 1939, 65 S Ct 1533 (1945); Northern Pacific
R. Co. v United States, 356 US 1,9, 2 L Ed 2d
545, 78 S Ct 514 (1958, United States v Radio
Corp. of America, 358 US 334, S L Ed 2d 354,
79 S Ct 457 (1959), California v FPC, 369 US
482, 8 L Ed 2d 54, 82 S Ct 901 (1962); Silver v
New York Stock Exchange, 378 US 841, 10 L
Ed 2d 389, 83 S Ct 1246 (1963). The other two
cases involve regulations with explicit exemp-
tions from the antitrust laws, but do not
support the position taken by the Court in

this case. In Maryland & Virginia Milk Pro-
ducers Assn., Inc. v United States, 362 US
458, 4 L Ed 24 880, 80 S Ct 847 (1960), this
Court held that §6 of the Clayton Act's ex-
emption of agricultural cooperatives from the
antitrust law only protected the formation of
those associations; once formed they could not
engage in any further conduct that would
violate the antitrust laws. In Pan American
World Airways, Inc. v United States, 371 US
296, 9 L Ed 2d 325, 83 £ Ct 476 (1963), the
Court held that the exernption relieving air-
lines from the operation of the antitrust laws
when certain transactions were approved by
the Civil Aeronautics Board did not exempt
the airlines from all antitrust violations, but
only exempted them from violations stem-
ming from activity explicitly governed by the
regulatory scheme.

6. Again Judge Ginsburg’s observation is
pertinent:

"Moreover, the ICC’s proposed insertion of
‘all legal obstacle:' into the statutory lan-
guage would lead to most bizarre results.
Under the ICCs reading, it could set to
naught, in order to facilitate a merger, a
carmer's solemn undertaking, in a bond in-
denture or a bank loan, to refrain from enter-
ing into any such transaction without the
consent of its creditors. Cf. Gulf, Mobile &
Ohio, 282 ICC at 331-35 (declaring itself with-
out power, in an abandonment context, to
relieve a carrier from its ‘contractual obliga-
tions for the payment of rent’). We do not
think it likely that Congress would grant the
ICC a power with so much potential to desta-
bilize the ruilroad industry; we are confident,
bowever, that it would not do so without so
much ar a word to that effect in the statute
itself. Never, either in its decisions here un-
der review or in prior cases, has the ICC
offe. <1 any justification for this mast unlikely
readirg of the Act.” 279 US App DC, at 244
245, 880 F2d, at 567-568.

118




U.S. SUPREME COURT REPORTS 113LEd 2d

Constitution itself*—there should be
s powerfiu presumption againat find-
ing an implied authority to impair
contracts in a statute that was en-
acted to alleviate a legitimate con-
cern about the antitrust laws. Had
Congress intended to convey the
message the Court finds in §11341,
it surely would have said expressly
that the exemption was from all
restraints imposed by law or by pri-
vate contract.’

{498 US 140)
11

In my opinion, the Court’s reli-
ance on the decision in Schwabacher
v United States, 334 US 182, 92 L
Ed 1305, 68 S Ct 958 (1948), is mis-
placed. In that case, the owners of
two percent of the outstanding pre-
ferred stock of the Pere Marquette
Railway brought suit in the United
States District Court to set asia® an
ICC order approving a merger be-
tween that corporation and .he
Chesapeake and Ohio Railway Cor-
poration. In approving the merger,
the ICC had found that the market
value of plaintiffs’ preferred shares
ranged, at different times, from $87
to $99 per share, and that the stock
that they received in exchange pur-
gsuant to the merger agreement
would have realized about $90 and
$111 on the same dates. Thus, the
terms of the merger, as applied to
the plaintiffs' class, were just and

reasonable. Plaintiffs contended,
however, that the exchange value of
their shares amounted to $172.50
per share because the merger was a
“liquidation” as & matter of Michi-
gan law, and the Pere Marquette
Charter proviied that in -ie event
of li ion or dissolution, the pre-
Zerred shareholders were entitled to
receive full payment of par value
plus all accrued unpaid dividends.

The ICC order approving the
merger did not resolve the Michigan
law question. The ICC considered
the issue too insignificant to affect
the validity of the entire transac-
tion, and left the matter for resolu-
tion by negotiation or late" litiga-
tion. On appeal from the District
Court’s judgment sustaining the I1CC
order, this Court held that the ICC’s
finding that the exchange value was
just and reasonable foreclosed any
other claim that the dissenting
shareholders might assert

(499 US 141)

concerning
the value of their shares. Whatever
Michigan law might provide for the
preferred shareholders in the event
of & winding-up or liquidation could
not determine the just and reason-
able value of shares in the continuing
enterprise. The essence of the Court’s
holding is set forth in this passage:

“Since the federal law clearly
contemplates merger as a step in

6. "No State shall . . . pase any . . . Law
impairing the Obligaticn of Contracts . . . g
US Const, Art 1, §10, ¢l 1.

7. After reviewing the legislative history,
Judge Ginsburg concluded:

“From our review of this history, we are
confident that Congress did not intend, when
it enacted the immunity provision, to override
contracts. First, Congrecs focused nearly ex-
clusively, in the hearings and debates on the
1920 Act, on specific types of laws it intended
to eliminate—all of which were positive enact-
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continuing the enterprise, it fol-
lows that what Michigan law
might give these dissenters on a
winding-up or liquidation is irrele-
vant, except insofar as it may be
reflected in current values for
which they are entitled to an
equivalent. It would be inconsis-
tent to allow state law to apply a
liquidation basis to what federal
.aw designates as a basis for con-
tinued public service. . . .

“We therefore hold that no
rights alleged to have been
granted to dissenting stockholders
by state law provision concerning
liquidation survive the merger
agreement approved by the requi-
site number of stockholders and
approved by the Commission as
Just and reasonable. Any such
rights are, as a matter of federal
law, accorded recognition in the
obligation of the Commission not
to approve any plan which is not
Just and reasonable.” Id., at 200
201, 92 L Ed 1305, 68 S Ct 958.

It is true that the effect of the
Schwabacher decision was to extin-
guish whatever contractual rights
the dissenting shareholders pos-
sessed as a matter of Michigan law.
But the Court did require the ICC,
on remand, to consider whatever
value the Michigan law claims
might have in connection with its
final conclusion that the merger
plan was “just and reasonable’” A
fair reading of the entire opinion
makes it clear that the holding was
based more on the ICC's “complete
control of the capital structure to
result from a merger,” id., at 195, 92
L Ed 1306, 68 S Ct 958, than on the
exemption at issue in this case.
Schwabacher cennot fairly be read
a8 authorizing carriers to renounce

pPrivate contracts that limit the ben-
efits achievable through the merger

(499 US 142)
IT1

There is tension between the
Court’s interpretation of the exemp-
tion that is now codified in 49 USC
§ 11341(a) [49 USCS § 11341(a)] and
the labor-protection conditions set
forth in 49 USC §11347 [49 USCS
§ 11347). The latter section requires
an ICC order approving a railroad
merger to impose conditions that are
“no less protective” of the employees
than those established pursuant to
the Rail Passenger Service Act, 84
Stat 1337, as amended, 45 USC § 565
[45 USCS §565). One of the condi-
tions established by the Secretary of
Labor under ihe latter Act was es-
sentially the same as § 2 of the New
York Dock conditions describel by
the Court, ante, at 120-121, 113 L Ed
2d, at 102. As the Court notes, that
condition provides that the benefits
protected " ‘under applicable laws
and/or existing collective bargaining
agreements . . . shall be preserved
unless changed by future collective
bargaining agreements’ " Id., at 121,
113 L Ed 2d, at 102 (citation omit-
ted). This provision unambiguously
indicates that Congress intended and
expected that collective-bargaining
agreements would survive any ICC
approved merger

As | noted in my separate opinion
in ICC v Locomotive Engineers, 482
US 270, 298, 96 L Ed 2d 222, 107 S
Ct 2360 (1987, the statutory immu-
nity provision in § 11341 is self-exe-
cuting and becomes effective at the
time of the ICC approval. “The
breadth of the exemption is defined
by the scope of the approved trans-
action, and no explicit announce
ment of exemption is required to
make the statute applicable.” Ibid.
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(footnote omitted). In neither of the
cases before the Court today did the
ICC approval of the merger purport
to modify or terminate any collec-
tive-bargaining agreement. The ICC
approval orders were entered in
1980 and 1982 and contained no
mention of either of the proposed
transfers of personnel that are now
at issue and about which the union
was first notified several years after
the ICC orders were entered.®

(499 US 143)

I cannot subscribe to a late-bloom-
ing interpretation of 71-year-old im-
munity statute that gives the Com-
mission a roving power—exercisable
years after a merger has been ap-

113L Ed 2d

proved and consummated—to impair
the obligations of private contracts
that may “prevent the efficiencies of
consolidation from being achieved.”
Ante, at 133, 113 L Ed 2d, at 109.
The Court’s decision may represent
a "better” policy choice thar. the one
Congress actually made in 1920, cf.
West Virginia University Hospitals,
Inc. v Casey, ante, at 100-101, 113 L
Ed 2d 68, 111 S Ct 1138 (1991), but it
is neither an accurate reading of the
command that Congress issued in
1920, nor is it a just disposition of
claims based on valid private con-
tracts.

I respectfully dissent.

Industries, Inc. 363 ICC 621, 5566 (1980). The
ICC noted:

“These savings will spring from common-
point coordination projects, mechanical and
engineering department coordinstions, loco-
motive and car utilization improvements, and
internal rerouting efficiencies. Each of these
projects is discussed separately below.” Ibid.

In the discussion that followed, the ICC did
discuss plans to expand the car production
facilities at Raceland, Kentucky, in onder to
make cars for a member line that had been

Co. and Southern R. Co. 366 ICC 173 (1982)
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Arbitration pursuant to Article 1'- Sectior & of the
employee protective conditiocs developed in New York
Dock Ry.-Control-Brooklyn Eastern Dist., 360 I.C.C.

60 (1979) as provided in ICC Finance Docket No. 30,00C

Union Pacific Railrosd Company GEN. 61-A-2
Western Pacific Railroad

and DECISION

American Train Dispatchers
Association

QUESTIONS AT ISSUE:

1. 1Is the transfer of train dispatching wvork from Sacramento,
California, to Salt Lake City, Utah, as set forth in the
Union Pacific Railroad Company's letter of August 17, 1983,
to the American Train Dispatchers Association subject to
arbitration under Article I, Sectior 4 of the New York Dock
Conditions?

If the answer to Question No. 1 is in the affirmative, what

provisions shall be contained in an arbitrated implezenting

arrargement rendered pursuant to Article I, Section 4 of the
Nev York Dock conditions with respect to the transfer of

dispatching work as set forth in Carriers' letter of
August 17, 19837

BACKGROUND &

On September 24, 1982, the Interstate Commerce Commission (ICC)
rendered its Decision in Finance Docket No. 30,000 approving the merger of
the Union Pacific Railroad (UP), the Missouri Pacific Railroad (MP) and
the Western Pacific Railroad (WP), 366 ICC 362. The ICC in its Decision
imposed conditions for the protection of employees set forth in New York

Dock Ry, - Control - Brooklyn Eastern District, 350 I.C.C. 60 (1979) (New

York Dock Conditions).




By letter of August 17, 1983, UP notified the General Chairman ‘
of the American Train Dispatchers Association (ATDA) pursuant to Article I,

Section & of the New York Dock Condl. ~-r of UP's intent:

. « o to transfer all trai. dispatching work sssociated
vith the territory between the East Switch at Burmester
(spproximately M.P. 897.8) and Salt Lake City (both
Union Pacific North Yard and DGRGW Roper Yard), to

the Union Pacific train dispatchers located at Salt

Lake City.
The letter also stated thst the dispatching work transferred to the UP
disprcchers st Salt lake City, Utah, would be taken from WP dispatchers
at Sacramento, California. The notice stated further that although the
territories for wvhich the WP dispatchers in Sacramento are rerponsible

might be restructured, the Carrier did mot intend to transfer any WP

dispatcher from Sscramento to Salt Leke City with the work, mor did the

Carrier anticipate a reduction of train dispatcher positions at Sacramento l

or any adverse impact on any train dispatchers as a result of the transfer.

The parties met on September 6, 20, and 21, 1983, concerning the
trapsfer of dispatching work. However, neither those meetings or substantisl
correspondence between the UP and ATDA concerning thea produced agreement.

By letter of October 24, 1983, the Carrier requested the National
Mediation Board (NMB) to appoint s referee pursuant to Article I, Section &
of the Nev York Dock Conditions. ATDA oppout.l the Carrier's request on the
ground that the dispute between the purttu vas not within the scope of '
Article 1, Section 4, & positior ATDA had taken consistently in its meetings
and correspondence with the Carrier. BHowever, by letter of January 23,

1984, the NMB appointed the undersigned as Referee pursuant to Article 1,

Section 4.
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Oz January 25, 1984, the UP withdrew its request for appointment
of a Referee for the stated purpose of conducting further negotiations with
ATDA in an attempt to resolve the dispute. Hovever, the dispute remained
unresolved and the Carrier reapplied to-thc NMB for appointmert of s
Referee. On March 26, 1984, the NMB reappointed the undersigned as
Referee.

On April 11, 1984, ATDA requested that this proceeding be
biturcatcé in order that the jurisdictional issues raised by the Organiza-
tion would be heard and decided separately from the merits of the dispute.

By letter of April 19, 1984, the undersigned Referee denied the Organization's
request on the ground that compliacce with such request would make it
difficult 1t not impossible to comply with the time strictures of Article I,
Section 4. The ruling made clear, hovever, that wvhile one hearing would

be conducted on all outstanding issues, the Decisior resulting from the
hearing would address and resolve all jurisdictional issues before addressing
issues involving the meri - of the dispute if such ‘Decision was necessary.

Bearing vas held in this matter in Sacramento, California, on

April 27, 1984,

FINDINGS:
At issue in this proceeding is the transfer of the dispatcning

wvork of one half of one employee. Poth the Carrier and the Organization
agree that the tr;nafcr is desirable for orgarizational and operating
efficiency. However, the Organization vigorously contests the right of

the Carrier to make the transfer pursuant to Article I, Section &4 of the

Nev York Dock Conditions without agreement by the Organization.
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1. Jurisdiction '

The threshold issue vhich must be resolved is whether the
transfer of dispatching werk from WP Dispatchers in Sacramento to [P
Dispatchers in Salt Lake City is properly justicisble under Article I,
Section 4 of ‘the New York Dock Conditions. The Crgarization maintains
that no such jurisdiction exists, even to decide the juri;dictional
question. The Carrier on the other hand maintains that the proposed
trausfer caises issues properly within the ‘province of a Referee acting
under Article I, Section 4 and seeks an arbitrated implemerting arrange-

ment as provided in Article I, Section 4 in resolution of the parties'

impasse.

L.

a. Organization's Position

The Organization maintains that the transfer of work is excluded .
frow Article I, Section & by the very terms of that provision. Pirst,
Article I, Section & applies only to ". ., . a transaction vhich 1is subject
to these (New York Dock) conditions., . . ." The Organization argues that
the transfer of work is nct. & transaction defined ig Article 1, Section 1(a)
of the conditions as ", . . any action taker pursuant to n;thortutiou

of this Commission on which these provisinns bave been impoged . * :

The Organization contends that the Commission never authorized the

transfer of work and in fact excluded the transfer from the scope of
the trancaction authorized in its Decision in Finance Docket 30,000.
The Organization argues further that the proposed transfer of work, by

the Carrier's own admission in the August 17, 1983; ‘notice, will mot

she o0 e,
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"+ . + cause the dismissal or displacement of any employces or Tearrangement
of forces, . . ." mnor iovolve a ". . . selection of forces . . ." as
provided in Article I, Section 4. In fact, emphasizes the Organization,

the notice states that no employees will be affected whereas Article y &
Section 4 provides thet the motice lhill include ". . . an estimute of the
oumber of employees of each class affected by the intended changes.”

Citing New York Dock Ry. v United States, 609 F.2d. 83 (2 Cir. 13979)

and Ry. Labor Executives Assr. v United States, 339 U.S. 142 (1949) for the

prcposition that labor protective conditions imposed by the ICC were intended
to protect the interests of employees and not the railroads, the Organization
argues that the use of Article I, Section &4 to implement the transfer of work
would constitute a misapplication of the New York Dock Conditiors to enhance
the Carrier's position at the expense of the employees. In essence,
argues the Crganization, UP would acquire the right to take action adversely
affecting WP employees which WP did not have prior to the merger,
The Orgavpization maintains that the proposed transfer of work
pursuant to Article I, Section 4 is prohibited by Article I, Sectior 2
of . the Nev York Dock Conditions which provides:
2. The rates of pay, rules, vorking conditions

and &1l collective bargaining and other

rights, privileges and benefits (including

continuation of pension rights and benefits)

of the railroad's employees under applicable

lawvs and/or existing collective bargaining

agreenments or othervise shall be preserved

unless changed by future collective bargaining

agreements or applicable statutes.

The Organization points to the Mediation Agreement of April 7, 1976,

known as the Sacramento County Agreement, between the ATDA and WP vhich




the Crganization contends prohidits the WP from transferring Sacramento ‘
dispatchers or their work without agreement by the Organization. Eamplasizing
that the ngi'u-cnt wvas ectered into under the Railway Labor Act, 45 U.S.C.
§151, et seq., with its statutory scheme of voluntary settlement of
digputes concerning the making or amending of collective Largaining
agreemerts, the Orgasization contends that the implemcntution of the
transfer of work in this case under Article I, Section & of the New York
Dock Conditions would constitute the imposition of binding or compulsory
abitration ;hich would violate the Mediation Agreement and contravene
rights guaranteed by the Railway Labor Act. Accordingly, such action
would vto}n;c Article I, Section 2 of the New York Dock Couditiqm.

The Organization also alleges that the transfer of work in this

case would violste Article I, Section 3 of the New York bock Conditions

prividing in pertinent part: ‘

3. Nothing ip this appendix (the New York Dock
Conditions) shall be construed as depriving
any ‘employee of any rights or benefits or
eliminating any obligations which such
employees may have under existing job
security or other protective conditions ot
arrangements; . o o

Section 3 also provides that c-ploynl nay ahct thc benefits of New

3T

York Dock or uy superior promciu mc-nt or arrangemert applicable
St e fam B R v 6o B

to them. The Ornniuticn pohtc to tbc provision in the April 7, 1976,

., elrae g
Mediation Azto—cnt tor tha uncclhtm of the prohibitions on the
TS adle % - BWE3 ...
transfer of employees and work in thc event the Mediation Agreemert of
June 16, 1966, Case No. A-7460, a national job security agreement

applicable to dispatchers, is amended. The Organization argues that
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in view of the interrelationship of the tup Mediation Agreements, the
April 7 Mediation Agreement is a pr.accurity agreement or arrangement
superior to Hew York Dock, protected by Article I, Section q,which nay
oot be abrogated by any Proceeding under Article I, Section 4,

The Organization maintains that an Article I, Section 4
proceeding implemerting transfer of the vork in this case would violate
Sectfon 17 of the ICC Decision in Pinance Docket 30,000, 366 ICC at 654,
vhich provides that all authority granted by the Commission in that case
is subject }o the New York Dock Conditions ". + « unless an agreement is
entered prior to consolidation in which Case protection shall be at the
negotiated level (subject to our review to assure fair and equitable
treatment of affected employees).” The Organization contends that the
pPreviously negotiated Mediation Agreement of April 7, 1976, was entered
into prior to the consolidation, takes precedence over the New York Dock
Conditions and thus camnot be abr~_.ced by any Proceeding under Article I,
Section 4,

As noted abcve the Organization urges that the proposed trangfer
of work in this case vas nct auttorized by the Commission in its Decisionm
in Finance Docket 30,000 and in fact vas excluded by the Commission from
the scope of that Decision. The Organization points to the Carrier's
position talen before the Comrission in that case specifically disavowing

plens to transfer .the work.in the instant case. The Organization also

points out that in its Decision the Commission denied the Organization's

request for a special notice provision regarding any transfer of dispatchers’

vork on the ground that the record contained no evidenmce such trensfer was




iv fect planned by the Carrier. Accordingly, the Organization urges,
the Commission's Decision may or'y *~ read as specifically excludiag .uch
transfer from any transaction conterplated by the Commigsion to which
the New York Dock Conditions should apply. Thus, the transfer is not
subject to implementation through as Article I, Section & proceeding.

The Organi{zation urges that in the final analysis the Carrier
hae not sustained its burden of establishing jurisdiction uncer Article I,
Section & of the New York Dock Conditions for an arl?itra:cd arrangenent
implementing the proposed transfer of wvork from Sacramento to Salt Lake

City. Accordingly, this proceeding should be dismissed.

b. Cai.ier's Position

Thc Carrier contends that the transfer of work proposed i{m the

instant case is appropriate, for implementation under Article I, - ‘

Section 4 of the New York Dock Conditions motwithstanding ATDA's
"jurisdictional/procedural”™ arguments to the contrary. The Carrier

argues that while it does mot anticipate any adverse effect upon employecs,
the transfer of work "may” =result eventually in the dismissal or .duplt e
mect cf uplgyuo or rurfauqncnt. of iorces. Accordingly, the transfer
falls vithin the scope of Article I, Section 4. Thc Carrier cites’

ICC and court decisions vﬁiebv it contends reject the arguments advanced

by the Organization in this case. Specifically, the Carrier alleges

the ICC bas affirmed that the Railvay Labor Act and existing collective

bargaining sgreements and arrangements must give way to & transaction

authorized by the Cormizsion at le~~t to the extent that they block or
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impede implementation of the transaction. Purtherwore, the Carrier
cootends, in its Decision of Septezber 24, 1982, the 1CC specifically
refused to burden the Carrier with notice precvisions concerning the
transfer of wurk at issue in the inctant case and* actually
authorized suzh transfer subject éo.thc New York Dock Conditions.

The Carrier argues that Article I, Section 2 of the New York
Dock Conditions is inapplicable to the instant case. The Carrier cites
the history of thac Section pointing to ‘ts inception in the Amtrak
C-1 conditions. The Carrier contends that Section 2 was mcant to apply
to a single carrier assuming the employment, and the employment contracts,
of many employees from several different carriers. The ' Carrier
cortends it wvas not meant to apply to transactions between two carriers

such as the instant case.

With respect to Article I, Section 3 the Carrier der’es that the

Mediation Agreement of April 7, 1976, 1s an employee protective agreement
because it does not specifically preserve the income or exployment of the
WP dispatchers, €ounceding that the Mediation Agreement of Junme 16, 1966, 1s
an exrployee protective agreement or artingcnent,thc Carrier contends that
the April 7, 1976, Mediation Agreement, although conditioned upon
conticuance of the 1966 agreement unamended, #oc. not take on the same
character as the latter agreement. Furthermore, arguss the Carrier, the
terms of thc‘April ? Mediation Agreement do not prohibit or restrict the
transfer of vﬁrk lﬁ.ilsuc in this proceeding. Nor, urges the Carrier,
does Section 17 of the ICC's Orgcr in Finance Docket 30,000 preserve the

-

April 7 Mediation A;ricncnt in viev of the fact it is not a protective

agreement Or arrangement,
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Emphasizing the need for f!.ultty ia merger and 'consolidation ‘
cases, and the need to prevent orgniutim from gaining veto power over
such transactions, the Carrier points out that Article I, Section 4 is a
clear statement by the ICC that mandatory srbitration shall be the method
for resolving disputes concerning the failure to agree to procedures for
implementing transactions under the New York Dock Conditions. Accordingly,
the Referee must exercise jurisdiction in this case in order to facilitate
the scheme of the New York Dock Conditionme.

'r;u Carrier denies that it intentionally misled either the ICC
or the Organization with respect to the ‘txansfer of work frem Sscramesto

- to Salt Lake City during the proceeding vhich culminated in the Commission's
Decision in Pinance Docket 30,000. It contends that it truthfully

represented no plans existed to transfer the work. loﬁ;vir. the Carrier

contends that this should not preclude future transfer of the work which .

is iovolved in this case. The Carrier contends the ICC specifically

recognized this in its Decision.
The Carrier disputes the Organization's conteantion that the

Carrier would receive powers mot previously hu by vtttu of an Article I,

Section 4 proceeding in this case. The Carricr .unu tlu: t.ln same
ot . i e um-d o
result could have been meqlhbcd undcz :hc Mmton Job Protcctln

. &7

Agreenent by abandonment procudma. lownr. ptoccoilm nulcr New York
Dock affords the employees a higher level of prot.ocuon.

-

“ The Carrier -‘contends that tbe Or;uiuuon'. mntmcttu of the

ICC's Decision and Order’ :I.a Pinance Doelut 30.000 undcu 1: s .utic

2oz T oA BN WL, Ld UPBGTETE. b
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rather than the dynamic insirument it was intended to be. The Carrier
contends that the ICC recognizes not all transactions are foreseeable or
contemplated at the time the Commission authorizes a merger or comsolidation
and accordingly Carriers are given authority to undertake a tramsaction

in the future with the protection of the New York Dock Conditions for
affected employees.

The Carrier contends that wvhat the Organization actually seeks
nov and has sought from the outset of this proceeding is attrition
protcctiu; for WP dispatchers which this Organization and others have
sought unsuccessfully to obtain from the ICC., The Carrier states that
inasmuch as the New York Dock Conditions do not provide for sucb level of
protection, the Carrier refused to lgtdc. Accordingly, the Carrier urges
that its proposal for an implementing arrangement, which is based on

New York Dock,should be adopted by the Referee in this case.

c. Discussion
Of the arguments advanced and authorities relied ui:on by both

the Carrier and the Organization with respect to the jurisdictional

question in this case, the most relevant and accordingly the most

persuasive are those based upon or relating to the ICC's promouncements.
As the author of the New York Dock Conditions the Commission's interpreta-
tions of those conditions, if directly on point, are binding upor a
hfct;c in an Arti.ch I, Section 4 proceeding, Even if not directly on
point they are persuacive 1if relevant,

With respect to the :nngf.cx of WP dispatching work or WP
dispatchers the ICC rejected ATDA's request to condition such transfer




upon prior motice, opportunity for hearing and order of the Commission
saying:

e ¢« o Chere i3 no evidence of rccord that applicants

have any intention of transferring the dispatchers

in question. Moreover, we do mot believe it would

be appropriate to fetter applicants' operating

capabilities by preciuding it from acting in the

future in ways necessary to enhance labor productivity.

Imposition of s nmotice and hearing requirement in

this context would be unduly burdensome on these

carriers. Again, in the event employees might be

impacted in the future, as a result of this

consolidation, they will be afforded the protection

ve have impcsed here. 366 ICC at 622
Thus, while the ICC noted no record evidence that & transfer such as the
one in this case was intended by the applicants, the statement immediately
following that motation clearly establishes that the Commission intended
that such tunﬁhu would be allowed with application of the New York
Dock Conditions. The ICC's pronouncement is clear, unequivocal, directly
on point and highly persussive if not determinative that jurisdiction
exists under Article I, Section 4 to resolve the impass in this case.

In another proceeding involving Pinance Docket 30,000 decided
October 19, 1983, the ICC also determined that the Railway Ladbor Act and
existing collective bargaining agreements must give way to the cxt.ont
that the transaction authorized by the Commission may be effectuated.
Given the Commission's ruling noted above with respect to the specific
transfer of work in this case this Referee concludes that meither the
Railwvay Labor Act or existing protective and schedule qunuu?’i;n vhen
considered in the context of Sections 2 and 3 of the New York Dock

Conditions, impair the Referee's jurisdiction under Article I, Section &
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of the New York Dock Conditions to resolve the impasre concerning transfer

of the work in this case.

Accordingly, Question No. 1 is answered in the affirmative

2. Terms of Arbitrated Implementing Arrangement

There remains the question of what terms should be included in
the ltbittlgld 1-p1¢icntin; sriangencnt applicable to the transfer of work.
This'case involves the unique situation, as noted above, whereby
no employees are anticipated to be affected by the transfer of work,
nor will there be a rearrangement of forces. Accordingly, no selection

of forces is involved.

The Carrier contends that the arbitrated implementing arrangement

noed provide only for the application of the New York Dock Conditions in

the unlikely event that an employee may be affected or forces may be
rearranged as a result of the transfer of work. Bowever, the Organization
argues that the arbitrated implementing arrangement should provide that no
employee will be adversely affected nor will forces be rearranged as a
result of the transaction.

The Organizntién'- proposal is but another version of its
position, argued in greater detail with respect to the jurisdictional issue
in this case, that no work should be transferred without its agreement.

The Organization's position frustrates binding or compulsory arbitration
under Azticlcil, éccticn 4 to Tesolve the impasse between the parties

and thus is not proper for inclusion in the arbitrated implementing arrange-

ment.
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The Carrier's proposal is consistent with and would facilitate
the purposes of Article 1, Section 4. Accordingly, it will be adopted.

The attached arbitrated implementing arrangement is hereby made
a part of this Decision and constitutes thin Referee's determination
under Article I, Section 4 of the New York Dock Conditions ac to the
appropriate arrangement for this partlcular csse. The arbitrated
implementing arrangement is to be treated as if -iincd aud fully
executed by the parties and their reprzccnratives. This NDecision and the
implementing arrangement are iatended to renolve all outstanding issues
1o this proceeding as provided inm Article I, Section 4 of the New York

Dock Conditions.

L E ot oo

William E, Fredeaberger, Jr.
Referee

DATED: 7,"4/7 XZ/f/‘f'




ARBITRATED IMPLEMENTING ARRANGEMENT
Between

UNION PACIFIC RAILROAD COMPANY
(WESTERN PACIFIC RAILROAD)

And
AMERICAN TRAIN DISPATCHERS' ASSOCIATION

The Interstate Commerce Commission (ICC) approved, in Finance
Docket No. 30000, and selected subdockets )1 through 6, the merger of
Union Pacific Railroad Company (UP), Missouri Pacific Rallroad Compnay,
(MP), and Western Pacific Railroad Company (WP), effective Dec:cxber 22,
1982, The 1CC, 4o ite approval of the afaresaid Finance Docket, has
imposed the employe protection condition set forth in New York Dock
Ry. = Control - Brooklyn Eastern Distrvict Terminal 354 ICC 399 (1978),
as modified at 360 ICC 60 (1979) (New York Dock Conditicas).

Therefore, to effect consolidation of all train dispatching
functions nov being performed at Sacramento, California by WP train
dispatchers for the trackage from Salt Lake City (including both UP
North Yard and the D&RCW Roper Yard) to the East Switch at Burmester
to UP train dispatchers at Salt Lake City:

1T 1§ AGREED:
ARTICLE 1 - PURPOSE:

All  of the train dispatch-
ing now being performed by both UP and WP train dispatchers from Salt Lake
Cicty co Smelter, Ucab (UP M.P, 766.4, WP M.P. 911.44) and by WP train dis-
patchers from Smelter, Utah to the East Switch at Burmester, Utah (WP M.P,
897.8) will bs consolidated into a single combined train dispatching opera-
tion with all work being performed by UP train dispatchers at Salt Lake

Cicy, Urah,

ARTICLE 11 - Any re-alignment of sssigned territories qr-c’mgc io assign-
ments with respect to assigned hours, off days, etc., as & result of the
transfer of work described herein will be accomplished ip.accordance vith
the terms of the existing collective bargaining agreement.

ARTICLE II1 - The transfer of work described herein will mot result in. the
transfer of any of the train dispatchers at Sacramento, California, to Salt
Lake City, Utah, mor 1is it anticipated that such™ Lrafufer wvidlvresulf in any
teduction of train dispatcher positions at Sacremcnto. :

ARTICLE 1V - Employes directly affected by the transfer of vork described
herein will be subject to the protective benefits of the New. York Dock
Condicions as prescribed by the Interstate Cosmerce Commission in Pinance




Docket No. 30000, It 1s slso understood there shall be no duplication .
of benefits under this Agreement and/or any other sgreement or protec-

tive arrangement, 4 copy of the New York Dock Conditions is attached
as Attachment "A",




ATTACHMENT "A"

APPENDIX I8

Lador protective conditivas 10 Be imposcd in railrusd transactining purveni 1u 49
US.C. 11343 ¢r seg. ITurmerl; sactivns 5(2) and $()) of the laersiate Commerce
Act]. encept lor trackage rights aad lease propvsals which are being cuasuicred
elsewhere. ors a8 vllvwe:

1. Deflaltions.=~ds) “Transactiva™ means say octiva taken pursvant to
suthorizstwns of this Commissivn on which 1hese pruvishing have been impused.

(5) “Dusplaced empluyee”™ mesns an empluyee «of the railrined wha. a3 o resvit of 8
transactivon is pleced ia 8 worse pusitwa with ¢eapect tu his compensatun sad ryles
guverning his wurking cunditivas.

(c) “Dismused employee” means an smpliyee of the railrnad who. 89 8 resvki of 8
traasactwa is deprived of employmeat wub (he railenad because «of (Ne abulitu of his
Pusiton of the kuss thereul as the result of the eacrcise of seanwity rights by an
enployes whuse pusitive @ sbulished a8 & resuli «f 8 117 AsRcIIvA.

(d) “Prosccirve period” meant the perud of time duiing which o duplaced ur
dismissed empluyse ® (v De provided prutectina hereunder ond estends frim (he date
vn which sn empluyee 8 displaced vt drnmissed 1o the espiration of & pears Iherelrum.
provided. buwever. that (he protective periud lor any particular empluyee shall aut
costinve for 8 leger periud lullvwing 1be date be was Jisploced «w Jumissed ihan the
perrug Ou o2 wheeh such empluyee was ia 1he empluy of the railred pras i the dare
of b disginsement o Dis duuminsssl. Fur purpmes of this appeadia. aa enpluyee’s
bengih of scivece shall be determined ia sccurdance with the provmwns ol sectivn 7(D)
of (e Washingive Jub Priwecinn Agreement of Moy 19)6.

2 Tie reies of pay. rvies. surking coadunsas and all culiective Bargaining sad viber
nights. previleges and benefits (10ciuding continuaton of pensise rights and beaefies)
ol 1he rilroad’s empluyees under applcadis laws snd/ur esisting culleciive Bargaining
sgreements o wiberwme shall be preserved saless changed by future colleéiive
bergeining agreements e applicable sistutes.

3. Noihing 1n thus sppendia shall Be cunsirued as depriving sny empluyee of say
righis of benelits ur elimiasiing sny ubligaiivas ®hich such empluyee may have under

30 1.C.C.
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any ezisting job security or uther protective cunditions owe srrangements. provided.
that If an employse otherwise is eligidle fur protectinn. under Buth this appendis and
some ciher Job sscurily of viber prolective cunduiuns ur arrangemenis. he shall elect
between the benefits under this appendia and similar benelits under such viher
srrangement ond. for 80 long 8s he cuntinues 1o receive such benefits wnder Ihe
provisions which be su slects. be shall rot be entiled 1o the same 1ype of ]
under ihe provisions which he dues aul 30 elect. provided Avriher, that the 1T
ender this oppendin. or any oiber arrangement. shall se consirved 1o include the
cundilions. responsibilities and obligativns accompanying such benefis. ond.
provided furthes, that sfier espirstion of the perind fur which sueh employee is
entitied 10 proleciivn wnder the srrangement which he so elecin he may then be
eatilied 10 prorection under the other arvangement for the remainder. if any. of this
proicciive periud wnder that 8/Tenge Ment.

4. Noilce and agreement or declsion ={a) Each reilrosd coniemplating s transaction
which is subpect tv Ihess conditivns and may couse the dismissal ur displacement of
any smpluyees. or rearrangement of forces. shall give ot leasi ninety (90) days wruien
notsce of such intended 1ransaciion Dy pasting 8 notice on bulletin busrds convenient
10 the lateresied empluyees of the railruad and by sending regisicred mail aviice v
the representaiives of such interesied employees. Such notice shall contain o full and
sdequaie statement of the propused changes o be affecicd by such transactiva.
including an estimaie of the aumber of employses of esch class aflecied by the
intended changes. Privr 10 cunsummation the parties shall negutiste in the following
®@anner. ..

Wihin five (3) days from 1he date of receipt of sotice. ot the request of gither the
reilrosd or represenistives of such interesicd employees. » place shall be seiected v
buld negotiatiuns fur the purpose of resching sgreement with respect o spplication of
the 1erms and cunditions of this sppendia. 8ad these negotistions shall cummence
immedustely 1heresfier and custinue fur a1 least thiny (30) days. Esch transeciive
which may resull in 8 dismisaal ur displacement of empluyees o resrrangement of
forces. shall provide fur the selectiva of furces from all employees invulved vn 8 basn
accepied as appropriste fur applicstion i the particular cose and any assignment of
empiuyces made necessary by the trsnsaciion shall be made ua the basis of an
agreement or dacision under this section 4. If a1 the end of thirry (30) days there is &
foilure 1v agres. sither party 1o the dispuie may submis it for adjusiment i accurdsnce
wnth the fallowiag prucedures: .

(1) Withia five (3) days from the request fur arbisrstion the paries shall select o
nsetral referes and ie the event they are uasdie 10 agree whibin said five (3) days wpos
the selection of ssid referee’ then the Nativas) Ilcd‘gli#o Buerd shail immedusicly

appoint o referee. WeANGn v s
(2) No later than twenty (20) days aher o veferee has been ‘u'o;u'u" 8 hearing ve
the dispuie shall commence.
(3) The decision of the referee shall e finsl. Dinding snd conclusive and shall be
::dcvd withis thirty (30) days from the commencement of 1he besring of the
puie.
(4) The salary and espenses of the referee shall be burne equally by the parties w
the procecding. all other capenses shall be paid by the pariy mcurring them.

(0) No ehange in overativns. services. facilities. or equipment shall uceur waril afier
an agreement i reached or the decuiwn of 8 referec has been ‘cndered.
360 1.C.C.
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3. Duplecoment aliowances.—{s) So long sher o displeced empioyee’s displacement
& ho o vasdle. la the murmal eaerciss of Dl senlurity rights wnder eslsting
agreementa. rules and practices. tv udisin o pusitive producing compensation equal 1w
vr escoeding 1he compenssiiva he received la the pritiva rum which b was
displaced, he shall, during his provaciive period, be Peid & mounihly displacement
sllowance equal 1o 1he diflerence betwean the monthly cumpensation received by him
in the positive la which be v rewsined snd (he asversge munthly compeasaiion
recerved By him in the pamitive from which be was displaced.

Esch displaced empluyee’s displacement allowance shall be determined by dividing
separsiely by 12 ihe 1uisl cumpeasativg received by 1he empluyee 8ad the 1012! time
for which he was paid Guring the 1ast 13 monihe la which he perfurmed services
immediately preceding the date of his dinplacement a3 & result of the ransection
(thereby producing sversge muarhly compensasive and sversge muaihly lime paid for
In 1he 1631 perivd). and provided furthzr, thet such allowsncs shall slso be adjvried 1o
refNect subsequent genera) wage increasen

11 » displaced employes’s cumpensative ia his retsined purition in any munih is less
ia sny moath ia which he perfurms work thae rhe sforesasd average cumpensation
(sdjusied 10 refecs subsequent gensral wage increases) to which he suuld have desa
entitied. he shall be paid 1he diflvrence. bess compensation for time kust va account of
bis voluniary absences 1o Ihe extent that he is avt avsiladle for service equivsient to
bis average monthly time during Ihe tast perivd. but f in hes retnined putition he
works ia sny month in escess of ths aforess; average munihly time paicd fur during
the 1631 periv4 he shall be additivnally compzesaied lur such eacess tis.2 a1 the rase of
poy of the retnined pusision.

(0) If a displaced employee (1ils 1o erercise his senivnity rights tu secure cacther
position svailsdle 10 him which duss aot require o change ia his place of residece. 1o
which he is entitled under the »orking sgrvemeat snd which carri~ & raie of pey r7.3
compensaiive eaceeding 1hows of the pasitive which e elects 10 retain. he sholl
iharesfier Be iresied for the purposes of N sectiun 88 ‘sccupying 1he pusitive he
elects to decling.

(¢) The dmplacemeat sllowance shall cense Prive (v the espiration of the protective
period ia the event of the dsplaced employee’s resignstion, death. revirement. e
disriissal for justifiable covse. ,

6. Dumissal ollowances.—{s) A disminsed employee shall be peid o monthly
Gismissal allowsnce. from the daie he s Seprived of employment and coatinuing
Suring his proteciive period. equivaient 10 soe-1weifh of the compeniation received
by him ia the fast 12 mosths of his smployment io which he carned compensasion
prioe to the date be is ir deprived of employment as » result of the irnasacica Such
Sllowsnce shall sise be adjuwsed 10 reNecs Subsequent general wage increases

%) The dismisas! sllowsace of say dismissed employes who reiurne 10 service with
the railread shall cense while he B 80 reemployed. During 1he 1ime of such
ncmpb;-col. he shall be entitled 10 proteciion ia sccordance with the provissons of
ssciion 3.

(c) The dismissal sllowance of ony dismissed employes who is otherwise employad
ohsll be reduced 10 Ihe esient thei bis combised monihiy arnings le such octher
employment. any benefits received wader 38y ssemployment insurance low. and his
dumisssl sllowsnce eaceed the smouss opos which bis duuminea) sliowance b bosed.
Such employss. or his represenisiive. and the railroed shall agree wpos & procedurs
By which the railrosd shell be currently informed of the ssrnings of such employes e
employment other thaa with the railroad. and she benefiv received.
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(@) The dismissal allowence shall cease prior w0 the eapiration of the proective
period in the event of the employee’s redignation. desth. retirement, dumusal lor
Jusiifisble couse wader sainning agrecments. foilure to return 10 service afiecr being
notifisd Ia sccordance with the working agrecment. failure without good cause v
sceept ¢ comparsble posttion which doss net rsquirs ¢ chenge 18 hus place of
residence for which he is quatified ssd eligidle sfier appropruate notification. f hny
return does ol Infringe upos the smployment ry’ 1 of vihet employses undst 8
working agreement.

1. Seperation aliowance —A dizmissed e ployse 4ntuled to protection vnder this
appendia, mey. 81 his option withia 7 deys of Bis dismisssl. resign 8ad (v hew of alf
other benelits sad protections provided in this sppendia) sccept 8 lump sum payment
computed in accordance wub ssctivn 9 of the Washingion Job Prowection Agresment
of May 1936, i

8. Fringe bencfin.~No cmployet of 1he railread who is sffecred by ¢ iransaction
shall be deprived. during his protection period. of benelits sttached 10 his previovs
employment. such as free irsnspuriaiion. hospitalizstoa. pensions. rehiefs. 81 cerera.
wndsr the same conditions .and 80 long & such beaefits contiaue 1o be sccorded o
other employses ~f the railrosd. in sciive of v furlovgh 88 the case may be. 10 the
cnsent 1Al such venefits can Be 80 Maintsined uader present svthority of law or
corporsis action of through future suthorization which may bs ubisined.

9. Moving espenses. —~Any employss reisined in the service ol the railrosé or who
s later resiored 10 servics afier being entuled 1o reccive & duminsal allowance. snd
who is required 10 change the poiat of his employment 8 8 result of 1he irsnsaction,
and who withia his prosective period is required 10 Mmovs his place ol residence. shall
be reimduned for all eapenses of muving his househald and ather personal effects for
the traveling sspenses of himsell and members of bus family. including living espenses
for Bimselfl and his family sad for his ows sctus! wags loss. net (e cacecd ) working
days, the e2act saient of 1he respoasdility of (he reilrond duriag the time Bccersary
for sueh transier and for ressonable time ihereafier and 1he ways ond messs of
113nsporiatios 16 be agread upoa i advancs by the railroad snd the affected employse
or his represesistives. provided. Aowvver, that changes ia plece of readencs which
are oot & result of the transaction. shall ot be considerad 10 be withis the purview of
this section: provided Murther, 1hal the railrcad shall, 10 the seme ssiest provided
sbove. assame the eapensen, ot estsr. for aay employee Murloughed with three (3))
years afiss changing b poiat of cmploymeat as 8 resvlt ol a transaciion, who ¢lectd 10
move bin piace of residence back 10 his eriginal poist of cmployment No claim for
reimbursement shall be paid uades 1he provision of this section onless sech clum s
presesied 1o milroad withis 90 ‘days sher the daie oa which 1ke caprssny were
incurred. L., & o

10. Should the railroed resrvange ur adjust its forces is saticipation of & transaction
with the purposs or effect of depriving an employes of benefits 10 which he otherwise
would Mave decome entitied wader 1his appendia. 1his appeadis will spply 10 such
employes. Segiocns i o B

11. Arblsrasion of disputes.—4s) a the event the railrond and its employees or their
suihorized representatives Cannot deitle any Gispuie or controvesy with respect w the
inierpreisiion. spplication or enfurcement of any provisioa of this appendin. escept
sections 4 sad 12 of ths arsicle 1. withia 20 days afier the dispute arises. it may be
relerred by either party 10 on arditraion commiiies. Upon suice ia wruisg served by
one party on the oiher of istent by that party o reler 8 dnpuie o controversy o an
srbnrativs commitiee. esch party shall. withia 10 doys. select one member of the
commitiee and (he members thus chusen shall select » meutrsl member whw shall
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sarve a9 chairman. If sny party fails tv selects its member of the 8rditre® i cmminee
withia the prescrided time himi. the general chairman «f I1he Invuived labur
orgenizeiws or the highest officer designsied by 1he railricds. a2 the case may be.
shall be deemed the seiccied member and the commitiee shall \Nen funciwn snd it
Gecision shall have the same (urce and effect 83 thuvgh oll parties had selected theyr
members. Shuuid the me.  ¢n Be unable 10 Agree upun the appuiniment ol Ihe
neuiral member within 10 days. the parties shall then within an addiswnal 10 doyn
endesvor (v agree 1o 8 Mmethud by which 8 neuiral member shall be appuinied. and.
faihiag such agreament. cither party mey request the Nativnal Mediation Buerd 1o
Sesignate wubia 10 ays 1he neutrsl member whuse designaiion will be binding. upun
the parises.

(0) In the event o dupute invulves more then une labur wrganization. esch wili be
CRINied (v 8 FEPresenianive un the Brbitrstvn Commitiee. in which event the railraad
will be entitied 10 sppoint additions) representatives 50 as 1o equal the number of
labor organization represenistives.

(6) The decisisn. by majprny wete. of 1he arbitrstion commitiee shall be final,
biading. and cuaciusive and shall be rendered within 43 days afier the hearing of Ihe
dispuie Or cuntriwersy has been cuncluded and the recurd closed.

(6) The sataries and cspenses of the neutra! member shall Be burne equal'y by the
paries 1o the praceeding and all uther eapenses shall be paid by the party incurning
them. P,

(e) In the event of any dupuie 8 10 whether or amt 8 particular empluyee was
sficcied Dy o transaction. it shall be his wbligation 1v Wdentity the transaction ond
specify the pertncnt Facts of that irsnsaciwn relied wpua. It shal! thea be 1he
failruad’s burden tw pruve 1hat facinrs uther than o transaction sfecied the employee.

12 Losses from home removel.~4s) The fulkwing cuaditsvns shall pply 1 the
eatent they are applicoble in each insisnce (v say employee who » reisined i the
service ol the railrued (or who is laser restored 10 service afier being entitied 1o
receive & dumissal allowance) who is required 1o change the puint «of his empluymen
®ihun his pratective perind as 8 resull of the 1rsasactwn and 13 (herefure reQuired 1o
move his place of revidence:

@ 1f the employes owns his own home in the locality from which he s requied to
move. he shall ot his option be reimbursed by the railroed for sny loss suffered 1n the ssle
of ks home for teas 1han its fair valus. In each case the faw value of ihe home 0 Quesion
shall be derermined as of 8 dawe sulTcenily prior 10 the daie of Ihe Lansaciion 30 83 10 be
wnaflecicd theredy. The raircad shall in each insunce be sfforded an opponuUnILy 1
Purchase the home o1 such lawr value defore it is 3010 by the smployee 10 any sther person.

() UM she empluyee iv wader o cuniract W purchase his bome. the railrned shall
e e U ey s s s
n y furiher ubligation under bis cuntract.
Ciii) I she emplyee Mulds an wneapired dease of » Owelling uccupred by him as hus
:":": “':“‘-‘ shall pranect him frum all hoss and cuss in securing 1he cancellstion

(8) Changes in place of residsace which are aot the resuh of 8 1ransaction shall no¢
8¢ considered 1 be withia 1he purview of this seciun.

(fl No claim for bons shall be poid under the provisivns of 1his section waless such
:u:‘: Pressaied 10 1de railroad withia | yeor afier the daie the employee » required
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(€) Should 8 controversy srise ia respect 10 the velue of the home. the loss sustained
in its sale, the loss sader o contract for purchase, 1008 34 CONI IR KECUTIAG 16TMIALIOA
of 8 Jease, oF Bay ether quesiion in coanection with thess matier. it shall be decided
through joint coalerense beiwaen the employes. or Iheir sepresenisiives and the
reilrond. la the event they are wasbic 10 agres. the dispule uf conlruversy moy [
refarred by sither party 1o & boerd of competeat sl esiate appraisers. selecied (n the
following manact. Ons 10 be ssiecied by the repreeniatives of the smployees and ome
by the railrond. sed these twa. if wasble v agree within JO deys wpon 8 veluaiion. shall
endsaver by agreement winhin 10 days thereafier 10 select & third appraiser. or to
agras 10 8 mathed by which & third appraiser shall be selecied, and failing such
agreement. sithar party mey request she Notionsl Medistion Board 10 designaie withia
10 dayr & third appraiser whuse dasignation will be binding upoa *he parties. A
decision of 8 majority of Ihe appraiszrs shall te requirad end said decition shall be
fins! snd conclusive. The salory and capenses of the third or seuirel apprasser.
imciuding the sapenses of the appraissl board. shall be burae equally by the paries 10
the proceedings. All oiher espenses shall be paid by the party incurring them.
including the compensation of (he sppraiser stlecied by such pany.

ARTICLE 8

1. Ay employse who is ierminsted of furloughsd a1 8 result of & transaction sheil.
he 50 requests. be granted priority of employmeat of reemployment w fill s pmince
compaersbie 10 thai which he hetd whsa his smployment was terminatcd of he was
furloughed. even though in s differens crch of class. va the railioad which he i orby
training of retrsining physically and mentally can become. Qqualifind aet, bowsver. in
coniraveation of collectiva bargsining agrasmestt relatiag thereto.

2 In the event such iraising wr reirslaing b requesied By such employee. 1he
reitroad shall pruvide lor such training wr Ivizaining 81 mo cost 10 the employee.

3. 11 such 8 swerminaied or furloughsd employss who had made 6 request under
section | or 3 of the anticle 11 fails withuut goud cavse withia 10 calendar days to
accept s offer of 8 putitivn cumparsble 10 thal which he held when terminased o
furioughed for which be is qualified. ur for which he has sstisfacturily cumpleted such
irsining. he shall. effective 81 the eapiration of such 10-day period. lorfeu all rghts
sad bencfics vader this sppeadin ; ;

AATCLE B

Sudject 10 this appendia. 88 if empluyees of railrosd. shell be empluyees. if sficcied
by o insssctiva. of separsicly incurpuried sermingl cumpanies which are owecd (a
whole or ia pent) or used by milruad sad employees of any viher enierprises wilbin
the definitivn of commun carrier by railrusd in sectivn 1(3) of part | of the laterataie
Commeres Act. 85 smended. ia which rilrasd has sn interest. w0 which railrued
provides lacilision. or with which rilruad comracts for wee of facilities. or 1he
Gacilisees of which railruad wiherwise wees. eacept that the provisivas of this appendis
shelt e suspended with respect 1o 63ch such empluyee until and waless be applies for
employment with ¢sch wwaing corrier and esch using carrser. provided 1har wid
carrers shall .estoblish une cunvenient central hucativn for vach 1erminsl or viber
enterprises fur receipt of une such spplicstiva which will be effective as to sll s
carners and railrusd ohsll aviify such empluyees of this requirement ond of the
tocstion fur receipt of 1he application. Such empluyees shall aui be eatitied 1o any of
ihe Senefins of this appendin m the case of Taillure. withuut guud csuse. W sccept
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comparable smployment. which does aot require & change in place of residencs.
wader the sames conditions as spply 10 ether employess uader this sppendis. with any
carrier for which applicaiien for employment has Deea made in accordance with this

Employess of 1he nilroad who are 8ot repesanied by o labor organizailon shall be
afforded substanitislly the same levels of proieciion as are afforded 10 members of
labor orgsnissiions under these terms ond conditions
« Ia the eveat any dispute or controversy arises between the railrosd end an employes
80t represented by o labor organization with respect to the interprestion. application
or enforcement of any provisioa hersol which casaot be scitied by the pariies withia
30 days aher the dupute orisss. sither party may refler the dispute 10 arbitration.

ARTICLE Vv

1. 1t is the intent of this appendis 10 provide employee proleciions which sre not
less thas the benelits establisted under 49 US.C. 11347 before February 3, 1976, and
sader section 363 of title 45. la s0 doing. changes ia wording and organizatioa from
arrsngements eariier developed uader those sections have besn mecessary 10 make
such benelits applicable 10 transactions as-definsd la anticle | of t1his appendia. la
making such chinges. U is oot the inient of this appendis 10 dimiaish such beacfita
Thus, the terme of this appendis ase 10 be resolved ia faver of this intent to provide
employes protuclions and benefits ne less thaa those established under 49 US.C.
11347 belors February 5. 1976 snd under section 363 of title 4S.

L In the event any provision of this appendis s held 10 be iavalid or otherwine
wasoforcecdle ander applicable law, the remainiag provisions of this appeadia shall
8ot de aflecied.
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In the Matter of Arbitration
Between
Brotherhood of Locomotive Engineers
and DECISION

Union Pacific Railroad Company
Missouri Pacific Railroad Company .

e ‘.. LR J LR ] LE ] LR oo o LR J oo

File ¢ Finance Docket No. 30,000
Arbitrator : Jacob Seidenberg, Esquire
Hearing December 13, 1984

Appearances Brotherhood of Locomotive Engineers
: W.A. Hirst - Vice President
E.E. Watson - Vice President

Carriers
R.D. Meredjth-Director Labor Relations -
Union Pacific ‘

R.P. Mitchell-Director Labor Relations -
Missouri Pacific
Post Hearing Briefs Received : December 29, 1984

Issues’ : 1). Does Arbitrator have jurisdiction under
Section 4, Article I of the ICC imposed
New York Dock:Conditions to permit Car-
riers to transfer work from Missourj Pa-
cific RR to Union Pacific and have trans-
ferred work performed under the operating
rules and collective bargaining agreement
between the Union Pacific RR and the BLE?

Does the proposed transfer of work const:-
tute a fair and equitable basis for the
selection and assignment of forces under
-3 New York Dock transaction?

Background: The instant dispute has been precipitated as a result

of the Interstate Commerce Commission approving on October 20,




2 -

1982 the petitions of the Union Pacific RR, the Missourj Pacific .
RR and the Western Pacific RR to consolidate and create a new rail-
way system.

In the course of effectuating fhis new railroad network,
the affected Carriers sought to achieve certain "common point con-
solidations”. 'The parties to this dispute reached agreement on
seven common points, but were unable, 27t2r six conferences, to
reach agreement at the following three common points: Salina, Kan-
sas, McPherson, Kansas; and Beloit, Kansas.

On October 30, 1984, the dtsputints agreed to submit the mat-
ter to arbitration, as provided for by Article I, Section 4 of
the New York Dock Conditions. These Conditions had been imposed
by the Interstate Commerce Commission upon the Carriers as protec-
tions for the employees of the three Carriers affected by the con-
solidation. e '

" The parties selected the Undersigned to hzar and deciﬁe the
dispute.

On October 19, 1983, the ICC issued a Decision under Finance
Docker No. 30,000 (Sub - No. 18) in response to petitions filed
both by the BLE and UTU relative to the Commission's plenary juris-
diction over rail consolidation vis a vis the requirements of the
Railway Labor Act.

The substantive aspects of the dispute stem from the notices
served by the Carriers on the Organization pertaining to the se-

lection and assignment of fordes at the three common points, and

counter proposals thereto. However, before we can deal with the .




.

merits, we must review a procedural objection which the Organiza-

tion has 1nterpﬁsed to the Arbitrator's jurisdiction to considr-

the dispute.

Organization's Position (Procedural)

The Organization notes that Article I, Section 2 ¢ <he ICC
prescribed New York Dock Conditions states:

“2. The rates of pay, rules, working conditions and all collec-
tive bargaining and other rights, privileges and benefits (includ-
ing continuation of pension rights and benefits) of the rajlroad's
employees under applicable laws and/or existing collective bargain-
ing agreements or otherwise shall be preserved unless changed b
future collective bargaining agreements or applicable statutes.*

The Organization maintains that the Carriers seek to avoid
their statutory obligation under the Railway Labor Act, not to uni-
laterally change rates of pay or terms of working conditions, ex-
cept in accordance with the provisions of Section 6 of the RLA.
The Organization specifically protest§ the Carriers' efforts to
get rid of the Local Agreement of August 10, 1946 in effect on the
Missouri Pacific as well as other working conditions. The Organi-
zation stresses that at each of the three common points the Car-
riers do not propose to abandon trackg or facilities. It just
seeks to substitute Union Pacific empioyees and Union Pacific
rules for Missouri Pacific employees and Missouri Pacific rules
without complying with the RLA requirements.

The Organization asserts the explicit language of Section
2 of Article 1, proscribed the Carriers from utilizing Section 4

of Article I as a means to change existing agreements, except by
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by mutual consent. If further asserts that it would be fronic to .

transmute the New York Dock Conditious from a shield designed to
protect employee interests to a sword to deprive employees of their
Railway Labor Act protections.

The Organization alludes to several (€) arbitration awards
which have found that arbitrators acting under the mandate of Section
4 lack the authority to modify or vitiate existing collective bar-
gaining agreements, in light of the explicit provisions of Section
2. The Organization notes that the Carriers, despite all of the cit-
ed awards, did not even request the ICC to overrule these arbitra-
tion awards. The Carriers should not be permitted in the instant
case to overrule these well reasoned awards.

The Organization notes that the October 19, 1983 ICC clarifi-
cation has been appealed to the Federal Courts and the appeal is .
still pending.

Carrier's Position (Procedural)

The Carrier states that since the ICC issued its October 19,

1983 Clarification, the jurisdictional question raised by the Organ-
ization is moot and settled. The ICC has held its aduthority over
railroad consolidations is exclusive and plenary, and its approval
of a transaction exempts such a transaction from tile requirements
of all laws including the Railway Labor Act. The Carriers note
that the ICC Clarification states:

"1f our approval of a transaction did not include authority for the

railroads to make necessary changes in working conditions, subject

to payments of specified benefits, our jurisdiction to approve

transactions requiring changes in the working conditions of any

employees would be substantially nullified. Such a result would -
be clearly contrary to congressional intent.* ‘
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The Carrier maintains that the arbitration awards renuered
prior to October’is. 1983, must be deemed to have bc:.. superceded
by the ICC's Clarification Decision. Since the ICC authored the
New York Dock Conditions, its holdings as to the intent and pur-
pose of these Conditions must be deemed superio; to any arbitral
decisions interpreting the Conditions. The Carriers add the ICC
Clarification makes it patently clear that no existing working con-
ditions in a collective bargaining agreement barred the execution
of the ICC approved Consolidation.

The Carrijer further stresses‘ﬂui since the ICC rendered its
Clarification Decision there have been two arbitration awards which
held there was jurisdiction in an Article 1, Section 4 arbitration
proceeding to consider changes in existing collective bargaining
agreements.

The Carrier states on the basis of the present recor. there
can be no doubt that this Arbitrator. acting under Section 4, has
the jurisdiction and authority to approve the transfer of work
from the Missouri Pacific to the Union Pacific and place the trans-
ferred work under the operating rules and collective bargaining

agreements of the Union Pacific.

Findings: (Procedural)

On the basis of the record before US we conclude that we
now have jurisdiction to consider the dispute involving the allp-
cation and assignment of forces through implementinq agreements

drafted pursuant to New York Dock Conditions, even though these

implementing agreements may result in the assigned forces operat-




ing under a different se: of operating rules and different labe
agreemert than the onec under }h]ch they formerly functioned.

We find that, despite the weight of arbitral authority that
was formerly in effect prior to the ICC October 19, 1983 Clarifi-
cation Decision, those arvitration awards must now yield to the
findings of the Clarification Decision, f.e., that in effecting
railroad consolidations the Commission's Jurisdiction is plenary
and thst an arbitrator functioning under Article I, Section 4, of
the labor protective conditions, is not limjted Or restricted by
the provisions of any lqws. including the Railﬁay Labor Act, and
that the arbitration provisions of the New York Dock Conditions
arc the exclusive procedures for resolving_disputes arising under

the Consolidation. We find that the interpretation and applica-

tion of the Commission as to the scope of its prescrited labor co.

ditions in the instant case, has to be given greater weight than
an arbitration award also pertaining to the scope of these lapor
protective conditloﬁs.

When we turn to the substantive aspects of the dispute deal-
ing with the three cbmmon Points, there are three separate and
discrete matters which will be treateq in considering the propos-

ed implementing agreements.

Salina, Kansas

This Hoint is currently s_erved "y both the up and MP. Both
“arriers serve it by ireight assignments. The UP also serves it

by switch engine assignments, and the Mp by a triveling switch en-

gine. | ‘l'
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The Carriers now propose to service Salina by a single uP
traveling road switcher .ich will operate within 2 50 miles area
of Salina under the UP's operating and schedule rules. The Mp
traveling switcher will be abolished.

The Organization propo-es that the Roaﬁ Switcher'sﬁll be
operated by MP employees and it will nct perform any switching
within the switching limits of Salina.

The Carrier also sets forth how road operations will be
handled into and out of Salina and off the MP's Salina Division.
These proposals are to have UP crews handle traffic routed via UP
while MP crews will handle traffic routed via the MP. Employees
adversely affected will receive the protection of the New York
Dock Conditions.

The Organization stresses that MP engineers will only be
able to exercise their seniority on their own seniority district.
‘lf they transfer to another seniority district, they would be list-
ed after the most junior employee in that district. The Organiza-
tion stresses that since the New York Dock Comditions now offer '
maximum protection for only six years, this does not effectively
afford any meaninyful protection to younger emp]oyees. It urges

the work should U: prarated on the basis of engine hours or road

miles.

Findings:
After reviewing the detailed proposal contained in the draft

implementing agreements of the parties attached to their respec-

tive Submissions, we conclude that the Carriers Implementing Agree-




ment (attachment No. 1) with its addenda, more effectively achieve.
the consolidation and coordination of the operations 7. .alina. We

are not at liberty to overlook that tn¢4xcc approved the consoli-

dation under the common control] of the Union Pacific Railway System.

Accordingly, we find that Carriefs' Attachment No. 1, dated Septem-
ber 18, 1984, constitutes the appropriate arrangement for the Salina
operations and it is to be the implementing agreement for the Salina

operation.

McPherson-El Dorado

McPherson is serviced by both the UP and MP. The Up services
McPherson by a local freight assignment operating out of Salina
while the MP services it by a local freight assignment operating
out of El Dorado. Salina is 35.4 miles from McPherson while El Do-.
rado is 61.7 miles from McPherson.

The Carriers propuse to serve McPherson by conplning both
local freight assignments into a single local -to. be governed by up
schedule and operating rules. The UP would man the operation for
five months and the MP for seven months. The Organization's count-
er proposal is to apportion the work - 36% to UP and 64% to the Mp.
The Carriers propose Salina to be the home terminal, and the Organ-
ization counter proposes that Salim be the home terminal, when the
UP engineers are manning the assignment and E] Dorado will be the
homé terminal when MP engineers are <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>